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‘ EEOC’s Pilot Mediation Program for the Private Sector

Background

o In an effort to find new methods of addressing its rapidly growing charge caseload,
EEOC approved a proposal to launch a pilot Alternate Dispute Resolution (ADR)
program on May 5, 1992.

o A contract to conduct the pilot program in ADR of 300 employment discrimination
~charges was. awarded on September 29, 1992 to the Center for Dispute Settlement
(CDS) in Washington, D.C. Under the joint supervision of CDS and EEOC, pilot
ADR programs were conducted in EEOC’s Philadelphia, New Orleans, and Houston
District Offices, and the Washington, D.C. Field Office. :

o Actual mediation of the charges began April 1, 1993. Pilot programs included
charges filed under Title VII of the Civil Rights Act of 1964, as amended, and the
Age Discrimination in Employment Act based on issues of discipline, discharge
and/or terms and conditions of employment.

o Preparatory work included the development of educational materials for use by
_ : charging parties and respondents, training of mediators, training of EEOC staff on the -
“mediation process, and educational meetings for interested parties and organizations.

o CDS oversaw a formal evaluation of the ADR p'ilot program. In addition, EEOC

conducted its own ongoing evaluations; results of both began to be evaluated at the
end of the contract (March, 1994).

Preliminary Findings
o 267 charges were mediated and 17 settled before the scheduled mediation
. Of the 267 mediated charges, 139, or 52%, reached settlement terms
eOver 50% provided for financial payment
*17% involved changing the employee’s work situation
*22% contained provisions to alter workplace practices or policies

o 79% of charges entering into the mediation were discharge issues

o ~ Overall processing time for charges mediated was 67 days.



. . Charging parties were much more willing to embrace ADR than were respondents.
Of the 920 charging parties offered mediation, 796 of them, or 87%, accepted the
offer. The respondents involved in all 796 cases were offered mediation -- only 309,
or 39%, accepted. Before many employers would accept an offer of mediation, the
process had to-be explained to various officials, i.e. Human Resources staff, in-house
counsel, and outside counsel. EEOC, therefore, spent a great deal of time securing
company. :

Follow-up

. Based on its evaluation of the pilot program, the Commission will decide whether to
adopt ADR permanently as a charge resolution option. Issue to be considered in that
determination mclude

* A determination of the dollar cost of ADR

*The effect of mediation on EEOC’s role as a law enforcement agency
-Does ADR effectively address issues of employment discrimination?

*The efficiency and timeliness that can be maintained through ADR
‘ 7 *The effect of different charge issues on ADR efficiency and settlemeﬁt rates

*The degree to which ADR can be incorporated effectively as a method of |
charge resolution

. The Office of Program Operations will likely postpone a recommendatlon on the
future of ADR until new leadership is on board.



. EEOC’s ADR Activities with Federal Agencies

Current -

. EEOC assists federal agencies with technical adv1ce as to whether their ADR efforts
conform with federal sector EEO regulations

o EEOC will provi_de training to EEOC atterneys in ADR mediation, so that EEOC can
. offer "neutral” services on a reimbursable basis to federal agencies which have
incorporated established ADR programs into their EEO complaint procedures.

Revised 6/15/94

.
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Statement Regarding Effect of Aptil 26, 1994, Supreme Court

Decision that the Civil Rights Act of 1991 Does Not Apply
Retroactively to cases Arising Prior to Passage of the Act on
Nov. 21, 199%1.

Since April 1993, the EEOC has taken the position that the
full scope of remedies available to victims of discrimination
under Section 102 of the Civil Rights Act of 1991 (the Act) is
applicable to cases arising prior to or pending on Nov. 21, 1991
-- the effective date of the Act. On Tuesday, April 26, 1994,
the Supreme Court ruled in_Landgraf v. USI Film Products that
Section 102 of the Act is not retroactive and, therefore,
compensatory and punitive damages are not avallable 1n cases
arising prior to the Act’s passage.

The decision clearly does not reflect the position advanced
by the Commission and the Department of Justice in the amicus
brief filed in the case. While the issue was pending before the
Court, the Commission issued interim guidance to deal with the
charges and litigation in which compensatory and punitive damages
may have been applicable. The effect of the Landgraf decision on
the EEOC’s caseload is as follows.

Fede;al.Sector EEO Complaint Processing

The Commission stayed that portion of appellate orders
concerning compensatory damages until the decision in Landgraf
was rendered. Between April 1, 1993 and April 25, 1994, 44
appellate decisions were issued that included orders concerning
compensatory damages for pre-Act conduct. During this period,
the EEOC issued a total of 6,363 appellate decisions.
Complainants in those 44 cases will now be advised that
compensatory damages are not available due to the Court’s
decision. - (Punitive damages were never available in federal
sector EEO complaints.)

Private Sector Title VII Enforcement

Private sector charges filed under Title VII prior to
November 21, 1991, in which EEOC determined that compensatory and
punitive damages were warranted were either successfully

conciliated or conciliation attempts failed. Pursuant to

Commission policy, those in which conciliation failed were
considered for litigation. EEOC district offices report that
litigation recommendations on all such charges have been
submitted to the General Counsel. There are no remaining charges
in the enforcement process affected by Landgraf.

- continued =~



The Office of General Counsel (OGC), which conducts all
litigation approved by the Commission, reports that there are 73
cases of a total of 521 in active litigation that will or may be
affected by the Landgraf decision. OGC reports 12 lawsuits which
were stayed solely pendlnq disposition of Landgraf. These cases
will now be dismissed in their entirety or go forward relative to
those claims that post-date the Act.

Of the remaining 61 cases in pending litigation,
compensatory and punitive damages may have been sought, but no
determination regarding relief has yet been made.  These cases
will proceed without claims for the disallowed damages.

\ Regarding any future cases considered by the Commission for
litigation, compensatory -and punltlve damages will not be sought

for pre-Act conduct.

. 576794~ 1 1:45 (revised)



The EEOC’s Activity on the Issue of ‘
Retroactivity of the Civil Rights Act of 1991

1. The Civil Rights Act of 1991 was signed into law on November
21, 1991.  Because the act was unclear as to whether it was to
apply retroactively, EEOC developed policy guidance in order to

‘advise the field offices how to proceed. The new guldance,,

issued on December 27, 1991, interpreted the damages provisions
in section 402(a) of the act not to apply to pending cases or
pre-act conduct, following Supreme Court precedent in Bowen v.

. Georgetown University Hospital, 488 U.S. 204, 208 (1988)

("congressional enactments and administrative rules will not be
construed to have retroactive effect unless thelr language
requires this result").

2. Following issuance of the policy guidance, six circuits (the
Fifth, Sixth, Seventh, Eighth, Eleventh and the District of
Columbia) issued rulings determining that the act should not be
applied retroactively. However, the Ninth Circuit created a
clear split in ruling that the act is retroactive. The Ninth
Circuit based its conclusion on a "plain language" analysis of
the act, without considering the Supreme Court decisions in

Bowen, supra, or Bradley v. Richmond School Board, 416 U.S. 696
(1974) . '

3. The Supreme Court subsequently granted certiorari in two
cases, Landgraf v. USI File Products, No 92-757 (Fifth Circuit) &
Rivers v. Roadway Express, No. 92-938 (Sixth Circuit), to resolve

. the split.

4. In April 1993, the Acting Solicitor General requested EEOC’s
views on whether to present an amicus brief in the two cases and,
if so, what position to take. EEOC’s General Counsel presented a
recommendation to the Commissioners to send a memorandum to the
Acting Solicitor General recommending in favor of amicus
participation.

5. A March 26, 1993 vote on the recommendation resulted in
Chairman Kemp and Vice Chairman Silberman approving the '
recommendation of the General Counsel. Commissioners Gallegos,
Cherian and Tucker agreed instead to amend the recommendation to
reverse the Commission’s position on the retroactivity of the
damages portion of the act and to rescind the Comm1551on s policy
guidance issued on December 27, 1991.

Despite the three votes in favor of amending the General.
Counsel’s recommendation, outgoing Chairman Evan Kemp, Jr. ruled
the motion procedurally improper by memorandum of March 29, 1993.
Newly designated Chairman Tony Gallegos called for a vote on this
issue to cure any possible concerns. On April 13, 1993 the

1
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recommendation as modified by the three Commissioners was
approved by majority vote of the Commission and a revised
memorandum was sent to the Solicitor General.

- 6. On April 30, 1993, the Commission and the Department of

Justice jointly filed an amicus curiae brief in two cases
currently before the U.S. Supreme Court: Landgraf v. USI Film
Products and Rivers v. Railway Express, Inc. These two cases
present the question of whether Sections 101 and 102 of the Civil
Rights Act of 1991 apply to cases that were pending on the date
of enactment, as well as to cases filed after the date of
enactment challenging pre-—enactment conduct. Both EEOC and
Justice have argued in their joint amicus curiae brief that
Sections 101 and 102 of the Act do have retroactive effect.

A footnote in the amicus brief states that the December 1991
policy guidance did not purport to explain an area in which the
EEOC has expertise (i.e. Title VII); instead, it represented the
EEOC’s analysis of the Supreme Court’s de0151ons on
retroactivity.

8. The Commission then con51dered developing interim guidance
to the. field offices for pending cases. Ultimately, the
Commission approved and issued interim instructions to the Office
of Program Operations and the Office of Federal Operations, dated
June 2 and October 6, 1993 respectively, setting forth the policy
and procedures to be followed by EEOC staff in seeking
compensatory and punitive damages for charges of discrimination
involving pre~Act conduct. The interim guidance remained in
effect until the United States Supreme Court handed down its
decision in Landgraf v. USI Film Products, No. 92-757 (8. Ct.
April 26, 1994). : ‘ '

9. As a result of Landgraf, the Commission is now deliberating
on guidance that will rescind its interim instructions and direct
field offices not to seek compensatory damages for any violation
involving pre-act conduct to conform with the decision in
Landgraf. Henceforth, compensatory damages will not be sought -
for any. violation 1nvolv1ng pre-Act conduct. See Landgraf v.

USI Film Products, No. 92-757 (S. Ct. April 26, 1994).

10. Additionally, the proposed guidance will instruct field
offices that if issues arise requiring resolution of whether
sections of the Civil Rights Act of 1991 other than 102 are
retroactive, which the decision in Landgraf clearly did not
address, these cases should be flagged and sent to Field
Management Programs or the Office of Federal Operations,
respectively, for further guidance. .

Office of the Chairman
Equal Employment Opportunity Commission
May 19, 1994 '



BRIEF SUMMARY

Case: Garcia et al. v. Spun Steak Company
Supreme Court No.: 93-1222 '
Brief of the United States as Amicus Curiae
Filed 6/1/94

Background

The employees of Spun Steak Company, a producer of processed
meats, are predominantly Spanish-speaking with a range of English
fluency, including some who speak no English at all. After an
incident during which two employees allegedly taunted a non-
Hispanic employee in both English and Spanish, Spun Steak
instituted a policy requiring that only English be spoken during
work. Two employees and the union sued alleging discrimination on
the basis of national origin. On cross motions for summary
judgment, the district court held that the policy had a greater
impact on Hispanic employees, that the company had to show a
business justification, and that plaintiffs had pointed out a
number of alternatives to the English-only rule. The court then
enjoined further maintenance of the rule. On appeal, the Ninth
Circuit reversed by a two-to-one vote, holding that plaintiffs had
failed to establish a prima facie case of discrimination. The
court emphasized that plaintiffs had failed to show a significant
impact in light of the fact that the company’s bilingual employees
could comply with the rule. 1In so holding, the court rejected the
EEOC’s Guideline as wrong. The full Ninth Circuit subsequently
rejected the suggestion for rehearing en banc, with Judge
Reinhardt dissenting. A

Argued

In a brief filed by the Solicitor General, we argued that
review by the Supreme Court was warranted because of the errors in
"the court of appeals’ decision, because of the significance of the
issue to national origin minorities, and because of the importance
to the EEOC of having a single nationwide standard on English-only
rules. The brief emphasized that the EEOC’s position on such
rules is entitled to substantial deference because that position
is a longstanding and consistent one, has been subjected to notice
and comment review, and is consistent with Title VII principles.
Criticizing the court of appeals’ view that there was no
discriminatory impact because employers may define privileges such
as speaking narrowly, the brief emphasized that even privileges of
employment may not be offered in a discriminatory fashion. The
brief also noted that a rule with which one can comply nonetheless
may be one of the most objectionable discriminatory rules.
Finally, the brief argued that plaintiffs need not show a
"significant" adverse impact to state a prima facie case of
discrimination. Even if a significant impact were required, that
standard would be met in this case because being deprived of the
ability to speak the language in which one communlcates most
effectively has a significant adverse 1mpact
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Equcl Employmoni Opportunlty Comm.

(1) There is wldespread confusfon con-
cerning the extent of accommodation under
the Hardison declision.

(2) The religious practices of some individ-
uals and some groups of individuals are not
being sccommodated.

(3) Some of those pmctices which are not
being accommodated sre:

—QObservance of a Sabbath or religious
holldays;

—Need for prayer break during working
hours;

—Practice of following certain dletary re-
quirements;

—Practice of not working during a mourn-
ing period for a deceased relative; )

—Prohibition against medical examina-

. tions;

—Prohibition against membership in labor

* and other organizations; and

—Practices concerning dress and other
. personal grooming hablits,

(4) Many of the employers who testified
had developed alternative employment prac-
tices which sccommodate the religious prac-
tices of employees and prospective employ-
ees and which meet the employer's business
needs.

(5) Little evidence was submitted by em-
ployers which showed actual attempts to ac-

. commodste religious practices with result-

i ant unfavorable consequences to the em-
. ployer’s business. Employers appeared
' have substantial anticipatory concerns but
 no, or very little, actusal experience with the
problems they theorized would emerge by

providing reasonable accommodation for re-

ligious practices,

Based on these findings, the Commission
is revising its Guidelines to clarify the obli-
gation imposed by section 701(§) to accom-
modste the religious practices of employees
and prospective employees.

- PART 1606—GUIDELINES ON DIS-
~ CRIMINATION BECAUSE OF NA-
TIONAL ORIGIN

Sec.

1606.1 Definition of national orlxin dis-
.crimination.

1606.2 Scope of Title VII protectlon.

1606.3 The national security exception.

1606.4 The bona fide oecupatlom.l qualifi-
cation exception.

1606.5 Citizenship requirements.

1606.6 Selection procedures.

1606.7 Speak-English-only rules.

1606.8 Harassment.

Avuraorrry: Title VII of the Civil Rights
* Act of 1864, as amended, 42 U5.C. 2000e et
seq.

Bovurce 45 FR 85635, Dec. 29, 1980, unless

otherwise noted.

§ 16065

§1606.1 Definition of national origin dis-
crimination,

The Commission defines national
origin discrimination broadly as In-
cluding, but not limited to, the denial
of equal employment opportunity be-
cause of an individual's, or his or her
ancestor's, place of origin; or because
an individual has the physical, cultur-

- al or linguistic characteristics of a na-

tional origin group. The Commission
will examine with particular concern
charges alleging that {ndividuals
within the jurisdiction of the Commis-
sion have been denied equal employ-
ment opportunity for reasons which
are grounded in national origin consid-
erations, such as (a) marriage to or as-
sociation with persons of a national
origin group; (b) membership in, or as-
soclation with an organization {denti-
fled with or seeking to promote the in-
terests of national origin groups; (c)
attendance or participation in schools,
churches, temples or mosques, gener-
ally used by persons of a national
origin group; and (d) because an indi-
vidual’s name or spouse’s name is asso-
ciated with a national origin group. In
examining these charges for unlawful
national origin discrimination, the
Commission will apply general title
VII principles, such as disparate treat-
ment and adverse impact.

£ 16062 Scope of Title VII protection.

Title VII of the Civil Rights Act of
1964, as amended, protects individuals
against employment discrimination on
the basis of race, color, religion, sex or
nationsal origin. The title VII prindi-
ples of disparate treatment and ad-
verse impact equally apply to national
origin discrimination. These Guide-
lines apply to all entities covered by
title . VII (collectively referred to as
“employer”).

8 16063 The national security exception.

It is not an unlawful employment
practice to deny employment opportu-
nities to any individual who does not
fulfill the national security require-
g:lelnts stated in section 703(g) of title

1

1See 8150, § U.S.C. 7532, for the asuthority

of the head of a federal agency or depart-
Continued

213



1 s i 7

T R Xl TR DR

§ 1606.4

§1606.4 The bona fide occupdtlonal quali-

fication exception,

The exception stated In section
703(e) of title VII, that national origin
may be a bona fide occupational quali-
fication, shall be strictly construed.

8 1606.5 Citizenship requirements.

(8) In those circumstances, where
citizenship requirements have the pur-
pose or effect of discriminating
against an individual on the basis of
national origin, they are prohibited by
title VII.2

(b) Some State laws prohibit the em-
ployment of non-citizens. Where these
laws are in conflict with title VII, they
are superseded under section 708 of
the title.

§1606.6 Selection procedures.

(aX1) In investigating an employer’s

selection procedures (including those
identified below) for adverse impact
on the basis of national origin, the
Commission will apply the Uniform
Guidelines on Employee Selection Pro-
cedures (UGESP), 29 CFR part 1607.
Employers and other users of selection
procedures should refer to the UGESP
for guidance on matters, such as ad-
verse impact, validation and record-
keeping requirements for national
origin groups.

(2) Because height or weight re-
quirements tend to exclude individuals -
on ‘the basis of national origin,® the .

user Is expected to evaluate these se-
lection procedures for adverse impact,
regardless of whether the total selec-

tion process has an adverse impact.

based on national origin. Therefore,

ment to suspend or remove an employee on
grounds of national security.

*See Espinoza v. Farah Mfy. Co, Inc., 414

U.S. 86, 92 (1973). See also, E.O. 119835, §
CFR 7.4, and 31 US.C. 69%Db), for citizen-
ship requirements in certain Federal em-
ployment. ) A
*See CD 71-1528 (1971}, CCH EEOC Decl-
sions 16231, 3 FEP Cases 952; CD 71-1418

i (1971), CCH EEQC Decisions 16223, 3 FEP
. Cases 580; CD 74-25 (1973), CCH EEOC De-
* cislons 16400, 10 FEP Cases 260. Davis v.

County of Los Angeles, 566 F. 2d 1334, 1341-

42 (9th Cir., 1977) vacated and remanded as
i moot on other grounds, 440 U.S. 625 (1979).
. See also, Dothard v. Rawlinson, 433 U.S. 321
%‘ 1977, ) :

e

29 CFR Ch. XIV (7-1-91 Edition;

height or welght requirements are
identified here, as they are in the
UGESP,* as exceptions to the “bottom
line” concept.

(b) The Commission has found that
the use of the following selection pro-
cedures may be discriminatory on the
basis of national origin. Therefore, it
will carefully investigate charges in-
volving these selection procedures for
both disparate treatment and adverse
impact on the basis of national origin.
However, the Commission does not
consider these to be exceptions to the
“bottom line” concept: -

(1) Fluency-in-English requirements,
such as denying employment opportu-
nitles because of an individual’s for-
eign accent,® or inability to communi-
cate well in English.8

(2) Training or education require-
ments which deny employment oppor-
tunities to an individual because of his
or her foreign training or education,
or which require an individual to be
foreign trained or educated.

——

-§1606.7 Speak-English-only rules.

(a) When applied at all times. A rule
requiring employees to speak only
English at all times in the workplace is
8 burdensome term and condition of
employment. The primary language of
an individual is often an essential na-
tlonal origin characteristic. Prohibit-
ing employees at all times, in the
workplace, from speaking their pri-
mary language or the language they
speak most comfortably, disadvan-
tages an individual’s employment op-
portunities on the basis of national
origin. It may also create an atmos-
phere of inferiority, isolation and in-
timidation based on national origin
which could result in a discriminatory
working environment.? Therefore, the

*See Section 4C(2) of the Uniform Guide-
lines on Employee Selection Procedures, 29
CFR 1607.4C(2). ‘

sSee CD ALG8-1-155E (1968), CCH EEQOC
Decisions 16008, 1 FEP Cases 921.

*See CD YAU9-048 (1969), CCH EEOC

" Decislons 16054, 2 FEP Cases 78.

*See CD 71-446 (1970), CCH EEOC Decl-
sions 16173; 2 FEP Cases, 1127; CD 72-0281
(1971), CCH EEOC Decislons 16293.
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Commission will presume that such a
rule violates title VII and will closely
scrutinize it. .

(b) When applied only at certain
times. An employer may have a rule
requiring that employees speak only in
English at certain times where the em-
ployer can show that the rule is justi-
fied by business necessity.

(¢) Notice of the rule. It 13 common
for individuals whose primary lan-
guage is not English to inadvertently
change from  speaking English to
speaking their primary language.
Therefore, if an employer believes it
has a business necessity for a speak-
English-only rule at certain times, the
employer should inform its employees
of the general circumstances when
speaking only in English is required
and of the consequences of violating
the rule. If an employer fails to effec-

tively notify its employees of the rule

and makes an adverse employment de-
cision against an individual based on a
violation of the rule, the Commission
will consider the employer’s applica-
tion of the rule as evidence of discrimi-
nation on the basis of national origin.

§ 1606.8 Harassment.

(a) The Commission has consistently
held that harassment on the basis of
national origin is a violation of title
VII. An employer has an affirmative
duty to maintain a working environ-
ment free of harassment on the basis
of national origin.® .

(b) Ethnic slurs and other verbal or
physical conduct relating to an indi-
vidual's national origin constitute har-
assment when this conduct: (1) Has
the purpose or effect of creating an in-
timidating, hostile or offensive work-
Ing environment; (2) has the purpose
or effect of unreasonably interfering
with an individual's work perform-
ance; or (3) otherwise adversely affects

‘See CD CL68-12-431 EU (1869), CCH

EEOC Decisions 16085, 2 FEP Cases 295; CD

72-0621 <1971), CCH EEOC Decislons 16311,
4 FEP Cases 312; CD 72-1561 (1972), CCH
EEQOC Decisions 16354, 4 FEP Cases 852, CD
74-05 (1973), CCH EEOC Decisions 16387, 6

. FEP Cases 834; CD 76-41 (19756), CCH

EEOC Decisions 16632. See also, Amend-
ment to Guidelines on Discriminatlion Be-
cause of Sex, § 1604.11(a) n. 1, 45 FR 7478 sy
74877 (November 10, 1980).

215

§1606.8

an individual's employment opportuni-
ties. : '

(¢) An employer is responsible for its
acts and those of its agents and super-
visory employees with respect to har-
assment on the basis of national origin

regardless of whether the specific acts

complained of were suthorized or even
forbidden by the employer and regard-
less of whether the employer knew or
should have known of their occur-
rence. The Commission will examine
the circumstances of the particular
employment relationship and the job
functions performed by the Individual
in determining whether an individual
acts in either a supervisory or agency
capacity. >

(d) With respect to conduct between
fellow employees, an employer is re-
sponsible for acts of harassment in the
workplace on the basis of national
origin, where the employer, its agents
or supervisory employees, knows or
should have known of the conduct,
unless the employer can show that it
took immediate and appropriate cor-
rective action. :

(e) An employer may also be respon-
sible for the acts of non-employees
with respect to harassment of employ-
ees in the workplace on the basis of
national origin, where the employer,
its agents or supervisory employees,
knows or should have known of the
conduct and fails to take immediate
and appropriate corrective action. In
reviewing these cases, the Commission
will consider the extent of the employ-
er's control and any other legal re-
sponsibility  which the employer may
have with respect to the conduct of

such non-employees.

PART 1607—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PROCE-
DURES (1978)

COMPREERENSIVE TABLE OF CONTEXRTS

GENERAL PRINCIPLES

1607.1. Statement of Purpose
A. Need for Uniformity—Issuing Agencies
B. Purpose of Guidelines
C. Relation to Prior Guidellnes
1607.2. Scope _
A, Application of Guidelines
B. Employment Decislons



EXECUTIVE ORDERS

1-202. The authority described in Section 624(d) (6) of the Act shal
be exercised by the Inspector General. Foreign Service, only with the
specific consent of the Secretary of State and in accordance with regula-
tions prescribed by the Secretary of State which, whenever practical, af-
ford the head of any agency whose programs are subject to audit, review
or inspection pursuant to such Section a reasonable opportunity to take
corrective action before any suspension takes effect.

1-3. Administrative Matters.
1-301. The Secretary of State shall provide for the appropriate trans-
. fer of offices, entities, property, and records of the Office of the Inspector

General, Foreign Assistance to the Office of the Inspector General, For-
eign Service. i

1-302. This Executive Order is effective July 1, 1978.

JiMmMy CARTER
THne Wuaite House,

June. 289, 1978.

No. 12067
June 30, 1978, 43 F.R. 28967

PROVIDING FOR COORDINATION OF FEDERAL EQUAL
" EMPLOYMENT OPPORTUNITY PROGRAMS

By virtue of the authority vested in me as President of the United
States by the Constitution and statutes of the United States, including

Section 9 of Reorganization Plan Number 1 of 1978 (43 FR 19807), it
is ordered as follows: '

1-1. 'Implementation of Reorganization Plan, ’

1-101. The transfer to the Equal Employment Opportunity Commis-
sion of all the functions of the Equal Employment Opportunity Coordi-
nating Council, and the termination of that Council, as provided by Sec-

tlon 6 of Reorganization Plan Number 1 of 1978 (43 FR 19807), shall

be effective on July 1, 1978.

1-2. Responsibilities of Equal Employment Opportunity Commission.

1-201. The Equal Employment Opportunity Commission shall provide

" leadership and coordination to the efforts of Federal departments and

agencles to enforce all Federal statutes, Executive orders, regulations,
‘and policies which require equal employment opportunity without regard
to race, color, religion, sex, national origin, age or handicap. It shall
strive to maximize effort, promote efficiency, and eliminate conflict, com-
Jpetition, duplication and inconsistency among the operations, functions
and jurisdictions of the Federal departments and agencies having respon-
sibility for enforcing such statutes, Executive orders, regulations and
policies. - : .

1-202. In carrying out its functions under this order the Equal Em-
Ployment Opportunity Commission shall consult with and utilize tbe
special expertise of Federal departments and agencies' with equal em-
ployment opportunity responsibilities. The Equal Employment Opportuni-
ty Commission shall cooperate with such departments and agencies in
the discharge of their equal employment responsibilities.

1-203. Al Federal departments and agencles shall cooperate with
and assist the Equal Employment Opportunity Commission -in the per-
formance of its functions under this order and shall furnish the Commis-
sfon such reports and information as it may request.
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1-3. Specific Respons:bnlltx%. :
1-361. To implement its responsxbihtles under Section 1--2, the Equal R
-Employment Opportunity Commission shall, where feasible: . -
{a) develop uniform standards, guidelines, and policies defining the, 4
nature of employment discrimination on the ground of race, color, religion, .
sex, national origin, age or handicap under ail Federal statutes, Executive e
orders, regulatlons and policies which requlre equal employment oppor- ;
tunity; e
\ns- _ (b) develop umform standards and procedures for investigations and HHE
stor compliance reviews to be conducted by Federal departments and agencies
; under any Federal statute, Executive order, regulation or policy requiring . it
or- equal employment opportunity; B 1 ¢
(¢c) develop procedures with the affected agencies, including the use . L
- of memoranda of understanding, to minimize duplicative investigations i
R or compliance reviews of particular employers or classes of employers or T i
others covered by Federal statutes, Executive orders, regulations or poli- j
-cies requiring equal employment opportunity; ! i
(d) ensure that Federal departments and agencies develop their own BRR
standards and procedures for undertaking enforcement actions when com- | ' AT
"pliance with equal employment opportunity requirements of any Federal o
statute, Executive order, regulation or policy cannot be secured by volun-
tary means; 18
(e) develop uniform record-keeping and reporting requirements con- ’
cerning employment practices to be utilized by alli Federal departments RE
and agencles having equal employment enforcement responsibilities; ) IRLIE
(f) provide for the sharing of compliance records, findings, and sup- ' i! [
porting documentation among Federal departments and agencies re- Cin
ited sponsible for ensuring equal employment opportunity; :
ding {g) develop uniform training programs for the staff of Federal de- kI
) it . gﬁrgnents and agencies with equal employment opportunity responsi- aliE
, : ities; I
- {h} assist all Federal departments and agencies with equal employment ‘
opportunity responsibilities in developing programs to provide appropri-
mis- ate publications and other information for those covered and those pro-
br di- : tected by Federal equal employment opportunity statutes, Executive orders,
Sec- ' regulat‘ions, and policies; and
shall (1) initiate cooperative programs, including the development of memo- i
randa of understanding between agencies, designed to improve the co- s
ordination of equal employment opportunity compliance- and enforce- i
ment, Coab RN
:;ride ) 1-302. The Equal Employment Opportunity Commission shall assist il
and : _ the Civil Service CommIission, or its successor, in establishing uniform job- : i i
jons, . related qualifications and requirements for job classifications and de- S
:gard scriptions for Federal employees involved in enforcing all Federal equal {3 B
shall ) employment opportunity provisions. . } 0l
com- - ) 1-303. The Equal Employment Opportunity Commission shall issue BE
‘tions such rules, regulations, policies, procedures or orders as it deems neces- ! i
spon- Bary to carry out its responsibilities under this order. It shall advise and . N |
and offer to consult with the affected Federal departments and agencies dur- ;
. ing the development of any proposed rules, regulations, policies, proce- U
Em- dures or orders and shall formally submit such proposed issuances to B
y the . affected departments and agencles at least 15 working days prior to pub- ol
. em- : - lic announcement. The Equal, Employment Opportunity Commission shall .
‘tuni- : use its best efforts to reach agreement with the agencies on matters in it :
eg in . i dispute. Departments and agencies shail comply with all final rules, regu~ LI
S lations, policies, procedures or orders of the Equal Employment Oppor- Al
with j tunity Commission, R
: per- * 1-304. All Federal departments and agencies shall advise and offer ;
nmis- 3 to consult with the Equal Employment Opportunity Commission during |
H Fhe development of any proposed rules, regulations, policles, procedures ']
91271
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-or orders concerning equal employment opportunity. Departments and
agencies shall formally submit such proposed issuances to the Equal Em-
ployment Opportunity Commission and other interested Federal depart-
ments and agencies at least 15 working days prior to public announce-
ment. The Equal Employment Opportunity Commission shall review such
proposed rules, regulations, policies, procedures or orders to ensure con-
sistency among the operations .of the various Federal departments and
agencies., Issuances related to internal management and administration
are exempt from this clearance process. Case handling procedures unique
to a single program also are exempt, although the Equal Employment
Opportunity Commission may review such procedures in order to assure
maximum consistency within the Federal equal employment opportunity
program. .

1--305. Before promulgating significant rules, regulations, policies,
procedures or orders involving equal employment opportunity, the Com-
misgion and affected departments and agencies shall afford the public an
opportunity to comment. )

1-306. The Equal Employment Opportunity Commission may make
recommendations concerning staff size and resource needs of the Federal
departments and agencies having equal employment opportunity respo’nsi~
bilities to the Office of Management and Budget.

1-307, (a) It is the intent of this order that disputes between or

. among agencies concerning matters covered by this order shall be re-

solved through good faith efforts of the affected agencies to reach mutual

agreement. Use of the dispute resolution mechanism contained in Sub-

sections (b) and (c¢) of this Section should be resorted to only in ex-
traordinary circumstances. ’

{b) Whenever a dispute which cannot be resolved through good faith
efforts arises between the Equal Employment Opportunity Commission
and another Federal department or agency concerning the issuance of an
equal employment opportunity rule, regulation, policy, procedure, order
or any matter covered by this Order, the Chairman of the Equal Employ-
ment Opportunity Commission or the head of the affected department or
agency may refer the matter {o the Executive Office of the President.
Such reference must be in writing and may not be made later than 15
working days following receipt of the initiating agency’s notice of intent
publicly to announce an equal employment opportunity rule, regulation,
policy, procedure or order. If no reference is made within the 15 day

period, the decision of the _agency which initiated the proposed issuance
will become effective.

(¢} Following reference of a disputed .matter to the Executive Office
of the President, the Assistant to the President for Domestic Affairs and

Policy (or such other official as the President may designate) shall desig--

nate an official within the Executive Office of the President to meet with
“the affected agencies to resolve the dispute within a reasonsable time.

1-4. Annual Report.

1-401. The Equal Employment Opportunity Commission shall include
in the annual report transmitted to the President and the Congress pur-
suant to Section 715 of Title VII of the Civil Rights Act of 1964, as
amended (42 U.S.C. 2000e-14), a .statement of the progress that has
been made in achieving the purpose of this order. The Equal Employ-
ment Opportunity Commission shall provide Federal departments and

agencies an opportunity to comment on the report prior to formal sub-
mission, -

1-5. General Provisions.

1~-501. Nothing in this order shall relieve or lessen the responsibilities -

or obligations imposed upon any person or entity by Federal equal em-
ployment law, Executive order, regulation or policy.
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1-502. Nothing .in this order shall limit the Attorney General's role
as legal adviser to the Executive Branch.

JiMMy CARTER
Tue Wuire Housk,

June 30, 1978,

No. 12068
June 30, 1978, 43. F.R. 28971

PROVIDING FOR TRANSFER TO'THE ATTORNEY GENERAL OF
CERTAIN FUNCTIONS UNDER SECTION ‘707 OF TITLE VII OF
THE CIVIL RIGHTS ACT OF 1964, AS AMENDED

By virtue of the authority vested in me as President of the United
States by the Constitution and laws of the United States, including Section
9 of Reorganization Plan Number 1 of 1978 (43 FR 19807), in order
to clarify the Attorney General's authority to initiate public sector litiga-
tion under Seection 707 of Title VI of the Civil Rights Act of 1964, as
amended (42 U.8.C. 2000e-8), it is ordered as follows:

1-1. Section 707 Functions of the Attorney General,

1-101. Section 5 of Reorganization Plan Number 1 of 1978 (43 FR
19807) shall become effective on July 1, 1978,

1-102. The functions transferred to the Attorney General by Section
5 of Reorganization Plan Number 1 of 1978 shall, consistent with See-
tion 707 of Title VII of the Civil Rights Act . of 1964, as amended, be per-
formed {n accordance with Department of J ustice procedures heretofore
followed under Section 707"
JiMry CARTER
THE WuITE HOUSE,

June 30, 1978,

'No. 12069
June 30, 1978, 43 F.R. 28973

RELATING TO CERTAIN POSITIONS IN LEVEL 1V
OF THE EXECUTIVE SCHEDULE -

By the authority vested in me as President of the United States of
America by Section 5317 of Title 5 of the United States Code, Section 1
of Executive Order No. 11861, as amended, placing certain positions in
level IV of the Executive Schedule, is further amended by deleting “Depu-
ty Under Secretary, Department of Transportation” in subsection (9) and
inserting in lieu thereof “Administrator, Research and Special Programs
Administration, Department of Trahsportation'.

- ‘ JiMMy CARTER
THE WaITE Houss,

June SQ, 1978.

No. 12070
June 30, 1978, 43 F.R. 28977

- ADJUSTMENT OF COST OF LIVING ALLOWANCES

By the authority vested in me as President of the United /States of
America by Section 5941 of Title § of the United Stat_es Code, and in order
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(e) An employer may - also be’ Tespon: ?

.such non-employees.

‘,160?2 "Scope CE R
) ‘B. Employment Decisions

- '1607.4.- Information on Impwct

sible for the acts of non-employees

. with respect to harassment of employ-

ees.in the workplace on’ the basis of

-« national : or;gin, where. the, employer,
CooitsT agents or supervisory employees,
“knows - or- “should have known:-of the .
~conduct and-fails to take immediate"
~'and- appropriate corrective action. In

reviewing these cases,'the ‘Commission

will'consider the extent of the employ- - -
‘er's control and any other legal Te-.
.sponsibility ‘which ‘the - employer may

have with respect’ to the’ conduct ot‘

-PART lGO?——UNiFORM GUIDELINES

‘ON EMPLOYEE SELECT ION PROCE-
DURES (1978)
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1607 1. Statement of Purpose oo

“A. Need for Uniformity—-—lssuine Agencies _'

' B. Purpose of Guidelines e
" C. Relation to Prlor((}uidelines : i

"A. Application of Guidelines :

C Selection Procedum “

! D. Limitations :. CrEL seLCE

E Indian Preference ‘Not Affected L
1607 3. .Discrimination’-Defined: Relation-

.. ship Between Use.of. Selection Proce-
. dures and Discrimination - ..

A, Procedure Having Adverse Impact Con-

stitutes’ Discrimlnation Unless Justi-

“fied . :
B. Consideration of Suitable Altemative
" Selection Procedures - :

A. Records Concerning Impact .

B. Applicable Race, Sex 'and Ethnic
h Groups For Record Keeping .

C: Evaluation of Selection Rates 'I‘he
.. “Bottom Line” -

D. Adverse Impact And The FouroFxfths

- Rule™
E. Consideration of User's Equal Employ-
“ment Opportunity Posture .

' 1607.5. General Standards for Validity Stud

fes

AL Accentable types of Validxty Studies

" B. Criterion-Related, Content, and Con-
-struct Validity

€. Guidelines Are Consxstent with Profes- ,

sional Standards -

" D. Need For Documentation oi‘ Validxty :

 E. Accura.cy a.nd Standardization

. 'f, _.(2) Job Similarity, .:,.

212

. 29'CFR Ch. XIV-(7-1 -93 Edition)

F Caution Against Selection on Ba.sis of

.o :Knowledges,. .~ Skills. . or. Abilities

.: » Learned in Brief Orientation Period = -
.*G..Method of Use of Selection Procedures -
"H. Cutoff Scores . . .

. '1.'Use of Selection rrocedum for Higher

* LevelJobs -
J. Interim Use of Selection Proc.edures
K ‘Review of Validity Studies for “Cur-
" rency -
1607 6."Use of Selection Procedures Which
Have Not Been Validated:
- A Use of Alternate $eieetion Proceduros ’
.~ to Eliminate Adverse Impact - = -
B ‘Where Validity Studies Cannot or Need -
. Not Be Performed . _:
(1) Where Informal or Unseored Proce-
dures AreUsed ~ -
. (2) Where: Formal And Scored Prooe~,
.dures Are Used - ¢ B '
16077, Use of Other Validity Studies T
A \{Jalidity Studies_ not Conducted by the.
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B Use of CriterionoRelated Vslidity Evi- _
. _.dence from Other Soum i, o
(1) Validity Evidence P

(S)Faimess Evidence ) ‘
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Study e s
D, Other Significant Varlabl& '

) 16017.8. Cooperative Studles

- A.. Encouragement of Cooperative Studies
Bv Standards for Use of Coopera.tive
" Studies -

1607.9. No Assumption of Validity

5 A..Unacceptable Substitutes. for Evidenoe
. of ' Validity .

. B. Encouragement of Professxonal Super-

© yision

1607.10.. Employment Agencies and Employ- ‘

ment Services . - - .
“'A’ Where Selection Procedures Are De-
i .vised by Agency :
‘B. Where Selection Procedures Are De-
. wvised Elsewhere )

' 1607.11. Disparate Treatment .

. 1607.12. Retesting of Appiica.ni.s

.1607.13. Affirmative Action

A. Affirmative Action Obligations
B Encouragement of Voluntary Affu—ma-
tive Action Progra.ms .
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’ 1607 14. Technical Standards for Validity

* Studies .
A. Validity Studies Should ‘be Based on
Review of Information about the Job
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" lated Validity Studies .- -
(1) Technical Feasxbility
*(2) Analysis of the Job
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4 Representativeness of the Sample
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(6) Operational Use of Seiection Proce-
dures ‘
7 OverStatement of Vaiidity Findings
. (8) Fairness . .
(a) Unfairness Defined
(b) Investigation of Fairness

" (¢) General Considerations in P‘airness ,

Investigations .
(d) When Unfairness Is Shown .
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Studies
. «(f) Continued Use of Seiection Proce
“dures When Fairness Studies not Feasi-
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- ity Studles
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- ' Studies .
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{4) Standards For Demonstrating Con-
tent Validity -

(5) Reliability

* (6) Prior Training or Experience
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lidity Studies
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-ty Studies :
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P
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' § 1607 1 Statement of purpose.
" A’ 'Need for umformzty—fssumg‘
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' SOURCE: 43 F’R 38295 38312 Aug 25, 19?8

S unless otherwise noted. -

Gx-mr:nAL Pmchpmzs

'agenczes .The Federal government’s
need for a uniform set of principles on
. the question of the use of tests and

" 29 CFR Ch. XIV-(7-1-93 Edition)

by the Equal Employment Opportuni-

_ty Act of 1972 (hereinafter

“'title

“VII”); by the Department of Labor,

- other selection procedures has long

‘been recognized. The Equal: Employ-
ment. Opportunity - Commission,. the

' Clvil"Service’ Commission, the Depart-
. ment of Labor. ‘and the Department of
- Justice jointly have adopted these uni-

form guidelines to meet that need, and,
to apply the same principles to the:

- Federal Government as are applied to
" other employers S

. B, .‘Purpose:-of guidelines These

guidelines incorporate a single set of

- principles which are designed to assist

and the contract compliance . a.gencies

I ~ until the transfer of authority contem-

plated by the President’s" Reorganiza-

-tion Plan No. 1 of 1978, in the adminis-

tration and enforcement of Executive

‘Order 11246, as amended by Executive

Order 11375 (hereinafter ‘“Executive
Order 11246") by - the ‘Civil Service
Commission and other Federal. agen-
cieés subject to section 717 of-title VII;

by the Civil Service Commission in ex-

- ereising -

its. responsibilities-..toward

« State and local governments under

" sponsibilities under Federal . law;

section 208(bX1) of the’ Intergovem-'
mental-Personnel Act; by the Depart-
ment. of “Justice in - exercising its re-
by
the Office of Revenue Sharing of the -

- Department of the ‘Treasury under

- ‘employers, labor - organizations, em-

ployment agencies, and’ licensing and
certification boards to comply with re-

- nate on grounds of race, color, reli-

. gion. ‘sex, and. national origin..They:;

“are designed to provide a framework.
for determining the proper use of tests -
and other selection procedures. These .

o .guidellnes do not require a user to con-
. duct validity studies of selection proce-
' ‘"dures where no adverse impact results.

However,. all users are encouraged to
-use selection procedures -which are
valid, especially users operating under
. merit principles.

C. Relation to prior guidelines.

' These guidelines are based upon and .
" supersede previously issued guidelines

.on employee selection procedures.
* These guidelines have been built upon
court decisions, the previously-issued
guidelines of the agencies, and the
practical experlence of the agencies, as

well as the standards of the psycholog- -
~ - ical 'profession. These guidelines are

. intended to be consistent thh existmg )
o law, v

-8 1607.2 Scope.

A. Appticatzon of gmdelmes These
guidelines will be applied by the Equal

. Employment Opportunity Commission -

in the enforcement of title VII of the

ua

¥

labor organization)

the State and Local Fiscal Assistance
Act of 1972, as‘amended; and' by any
other Federa.l agency which a.dopts

them. .
" quirements of Federal law prohibiting . -
"employment practices which discrimi-.

B. Employment . deczszons. These
guidelines apply to tests and other se-
lection procedures which are used as a
basis’ for any employment decision.
.Employment decisions include but are
‘not limited to hiring,” promotion, .de-
motion, membership (for example ina
referral, reten-
tion, and licensing and certification, to
the extent that licensing and certifica-
tion may be covered by Federal equal
employment opportunity law. Other

‘selection decisions, such. as selection

for training or transfer, may also be
considered employment decisions if
they lead to any of the decisions listed

-above.’

" C. Selection procedures. 'I‘hese guide-'
lines apply only to selection proce-

dures which are used as a basis for

making employment decisions. For ex-
ample, the usé of recruiting proce-

"~ dures designed to attract members of 3

particular race, sex, or ethnic group,
which were previously denied employ-
ment opportunities or which- are cur-

- rently underutilized, may be necessary
“. to bring an employer into compliance
. with Federal law, and is frequently ap

" essential element of any effective af-

. .- Civil Rights Act of 1964, as amended
- o 214

- firmative action program; but recruit-.

ment practices are not considered by
these gmdelmes to be selection proce
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- dures. Simxlarly. these guidelines do
.- not pertain to the question of the law-
- fulness of a seniority. system within
the meaning of section 703¢(h), Execu-
- tive Order 11246 or other provisions of
Federal law or regulation, except to
the extent that such systems utilize
selection procedures - to determine
qualifications or abilities to perform
the job. Nothing in these guidelines is.
‘intended ‘or should be interpreted as
discouraging the use of a selection pro-
- cedure for the purpose of determining
- qualifications or for the purpose of se-
lection on the basis of relative qualifi-
<cations, if the selection procedure had
been validated in accord with these
guidelines for each such purpose for
- which it is to be used.

'D.  Limitations. These guidellnes'

apply only to persons subject to title
_ VII, Executive Order. 11246, or other
- equal employment opportunity re-
. quirements --of Federal law. These

{ties under-the Age ‘Discrimination in
. Employment Act of 1967, as amended,

. not to discriminate on the basis of age,
or tnder sections-501;.503, and-504 of

the Rehabilitation -Act-of 1973, not.to

discrlminate on the basis of handicap.

4E. Indian- preference- not affected.
' -jrhme guidelines -do: not-restrict .any
~ obligation imposed or-right granted by
Federal law to ‘users. to extend a pref-

erence :‘in : employment - to .. Indians

-living on.or near:an Indian-reservation

in connection with-employment oppor-
tunities on or near ,an:Indmn reserva- '

§1607.3 Dascriminatlm deﬁned. Relatmn-‘

shlp between use,of selection pmce-'

dures and dlscnmiaataon
A. Procedure having adverse tmpo,ct

?constztutes diseriméination unless jus-
tified. The use of any selection proce-

" -dure ‘which 'has an‘'adverse impact -on

the: hiring, promotion; or other em-

-ployment :or: membership opportuni--

. .ties. of members of anyrace,: sex, or
.ethnic group :will be considered to be
- discriminatory :and. inconsistent with
... these guidelines;:unless the procedure
-has been validited in. accordance: with
" -thHese guidelines,::orsthe provisions of
- -section:6 below are satisfied.:.. siuriv

+u:B. Consideration.of. suitable alterna-.

«tive selection:procedures;:. Where .two

§ 1607.4

or more selection procedures are avail-

- able which serve the user’s legitimate

interest in efficient and trustworthy

.workmanship, and which are substan-

tially equally valid for a given pur-

_pose, the user should use the proce-

dure which has been demonstrated to
have the lesser adverse impact. Ac-
cordingly, whenever a validity study is

.called for by these guidelines, the user
should include, as a part of the validi-

ty study, an investigation of suitable
alternative selection - procedures and
suitable alternative methods of using

the selection procedure which have as .
" little adverse impact as possible, to de-
“termine the appropriateness of using

or validating them in accord with
these guidelines. If a user has made a
reasonable effort to become aware of

© such alternative procedures and validi- -

ty has been demonstrated in ‘accord
with these guidelines, the use of the

guidelines do not apply to responsibil- tést or other selection procedure may
-.continue until such time as it should.
" reasonably be. reviewed for currency.
" Whenever the user is. ,shown an alter-
native .selection procedure‘ with evi-
dence of - less -adverse impact. and sub-
stantial evidence of validity ,for.the
_same job in similar circumstances, the
. user should investigate it to determine.

‘the appropriateness of using-or vali-
- dating it .in accord with these .guide-

lines. This subsection is:not intended

- to preclude the combination-of proce-
‘dures into a- significantly more valid
procedure, if the use of such a combi-
‘nation has'béen shown to be*in compli-

ance with the guidelines

§ 1607 4 lnformatton on impact.

A. Records conceming tmpact. Each
user should maintain and have avail-
able for inspection records or. other in-
formation.. which -will ' ‘disclose . ‘the

.impact which its tests and other selec-
.tion procedures have, upon - employ-
-ment opportumties of persons by iden-

tifiable race, sex, or ethmc group . as

set forth in paragraph B -of.this sec-

‘tion; in order.to determine compliance
.with these guidelines. Where there are
- large numbers of applicants and proce-

dures. are- administered ;. frequently,

such information may-be retained on.a-
sample basis, provided thatthe sample-
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" is. approprlate in terms. of the appli--:,
~ a significant factor in‘the continuation'
- of ‘patterns of assignments .of incum-
_.bent employees-caused by ‘prior- dis-’

cant population and:adequate in size. -

- B, Apphcable race, sex, and ethnic
... "groups for. recordkeeping. The records
_ called for. by this section-are to -be

. ‘maintained by sex, and .the followmg
- races.and ethnic groups: Blacks (Ne-

groes), American :.Indians: (including
Alaskan - Natives), - Asians - (including
Pacific Islanders) Hispanic (including

" persons ‘of - Mexican, Puerto Rican,
- Cuban, Central or South American or
_other Spanish origin or culture regard-

" less of race), whites (Caucasians) other

than . Hispanic, and totals. The race,
sex, and ethnic. classifications called

for by this section are consistent with-
~ the Equal. Employment. Opportunity
. Standard Form 100, ‘Employer Infor-
mation Report EEO-1" series of Tre-
vports The 'user should’ adopt safe- -
. .guards to’ insure that the records re-.
~ quired by this paragraph are used for.
appropriate “purposes suchas deter-

mining adverse impact, or (whereé re-

‘quired) for developing-and monitoring -

affirmative action programs, and that

such records are not-used improperly.'
" See sections'4E and 17(4), below.*
.C. Evaluation of selection rates:: m‘
7 “bottom line.” If the- information-
". " called for by sections 4A and.B above
~ shows that the total selection process’

. . for a job-has an adverse impact, the- .
. individual components-of the selection

process - should be evaluated for ad-

verse impact.. If this information
- shows that the total selection process
does not- have an adverse impact, the’
Federal enforcement agencies, in the ..
exercise of their administrative and
prosecutorial discretion, in usual cir-

cumstances, will not expect a user to

‘evaluate the individual compornents

for adverse impact, or to validate such

' {ndividual components, and will not
take enforcement action based upon:

adverse impact of ‘any component of
that process, including the separate

. parts-of a multipart selection proce-

dure or any separate procedure that is

" .used as'an alternative method-of selec- -
. tion. However, in the following circum-

stances the Federal enforcement agen-

"eies will expect a user to evaluate the
individual - components - for adverse
‘impact and may, where appropriate

take enforcement action with. respect
to the individual components -

ggmmmmmmmm

E$3) Where the selection: procedure is-

criminatory employment. practices, (2). .
where the weight of court-decisions or-
admimstrative, interpretations-.: hold -

‘that a - specific - procedure - (such:'as

height or weight. requirements or.no-

‘arrest’ records) is not job related in the

same. or- similar: circumstances.: In -un-
usual circumstances, other.than those

" listed in (1) and (2) of this paragraph,

the Federal enforcement agencies may

‘request a user to evaluate the:individ:
"ual components: for: adverse impact

and may, where appropriate;: take en-

forcement action with respect to the

individual component. «* .ol
“D." Adverse impact:.and. the “four—-

’fifths rule.” A selection.rate for.any

race, sex, or ethnic-group which is less

“than four-fifths' (¥%):(or eighty. per-

cent) of the rate: for the group:=with
the highest. rate will ‘generally. be.re-
garded by. the:Federal{ enforcement

--agencies as evidence of adverse impact;
‘while.a- greater than.-four-fifths: rate
. will generally: not-be: regarded by Fed-.
eral. enforcement:-agencies: as-evidence
of adverse impact.-Smaller differences -
- in selection rate may nevertheless con-
stitute adverse impact, where they are

significant in both statistical and prac-
tical terms or .where a user's actions
have discouraged applicants dispropor-
tionately on grounds.of race, sex, or
ethnic group. Greater differences in
selection rate may not constitute ad-.
verse impact where the differences are

‘based on small numbers and are not
‘statistically significant, or where spe-

cial recruiting or-other programs cause
the pool of minority or female candi-
dates to be atypical of the normal pool

. of applicants from that group. Where

the user's evidence concerning the
impact of a selection procedure indi-
cates adverse impact but is based upon
numbers which are too small to be re-

-liable, evidence.concerning the impact

of the procedure over a longer period - .
of time and/or evidence concerning
the impact which the selection proce-
dure had. when. used in: the same-
manner in similar circumstances else-
where may be considered in determin-
ing adverse ‘impact. Where  the user
has not maintamed data on adverse
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- impact as required by the documenta-
" tion section of applicable guidelines,
. the Federal enforcement agencies may
 'draw an inference of adverse impact of
 the selectxon process from the failure .
of the user to maintain such data, if
the user has an underutilization of a
group in the Job category, as compared
to the group’s representation in the
relevant labor market or, in the case
of jobs filled from within the applxca-
ble work force.
E. Consideration of user’s equal em-
ployment opportunity posture. In car-

' rying out their obligations, the Feder-
“..al enforcement agencies will consider
the general posture of the user with

- respect to equal employment opportu-

. nity for the job or group of jobs in
question. Where a user has adopted an
affirmative action program, the Feder-
al enforcement agencies will consider
the provisions of that program, includ-
' ing the goals and timetables which the
user has adopted and the progress
which the user has made in carrying
out that program and in meeting the
“goals and, timetables. While such af-
firmative .action ' programs. may .in.:

'A design and :execution be race,. color.
- sex, or ethnic conscious, selection pro-

cedures_under; such’ programs should,
be. hased upon the ability ‘or relative
abmtytodo thework. . . .. , .

(Approved by “the’ Office oI Management
and Budget under control number 3046-
0017) ; o

(I‘\lb L. 96—511 94 Stat 2812 (44 U.S C 3501
etsec.)) A

’ !43 FR 38295 38312 Aug.;25 19'?8 as
' -amended at 46FR.63268 Dec. 31, 1981] .

. §16075. General | standards for ° vahdlty
. _;_‘:n. ’Stlldie.ﬂt'w}.u.» B .' e n i N -!

FREITEN

i A. Acceptable types of va,!idzty stud-
ies.  For- the :purposes of satisfying

" these guidelines, users may rely upon-
. criterion-related validity studies, .con-
tent validity studies or construct valid-

ity: studies, in accordance with-.the

‘standards-set :forth in the ‘technical.

.""~standards of .these" guidelines, section.
- 14 below.: New: 'strategles for showing"'-

the - validity ::of : selection - procedures

. will be: evaluated as they become ac-

eepted by the psychologxcal profes-
Csfonui el

341-110 0—93—8

';scribed in section 15 below. i

§ 1607.5

B.: C‘ntenon»rélated, content, and.

‘construct validity. Evidence of the va-

lidity of a test or other selection proce-

.dure by a criterion-related - validity
‘study should consist of empirical data

demonstrating that the selection pro-.

- cedure is predictive of or significantly =

correlated with important elements of
job . performance. See section 14B
below. Evidence of the validity of a

test or other selection procedure by a
, content validity study should consist
" of data showing ‘that the content of
~ the selection procedure is representa-

tive of important aspects of perform-

_ance on the job for which the candi-

dates are to be evaluated. See 14C’
below. Evidence of the validity of a
test or other  selection procedure -

~through a construct validity study

should consist of data showing that.

‘the procedure measures the degree to

which candidates have identifiable
characteristics which have been deter-

‘mined to be important in-successful

performance in the jobfor which the

_candidates are' to -be eva.luated See

section 14D below, 2w
¢ C. Guidelines’ are: consistent with :
profess{onal standards. ‘The:provisions
of: these guidelines: relating .10 valida-
tion ‘of selection procedures-are in-
tended to be consistent with generally

~aocepted .professional -istandards for

evaluating . standardized '~tests- and
other. selection ‘ procedures,‘ such“as
those described in the Standards for
Educational and  Psychological - Tests
prepared by a joint committee:of the
- American - Psychological - Assocfation,
the American “Educational” Research
Association, and :the "National ‘Council
on Measurement in Education (Amer}-
can’ Psychological - Association,: Wash-
ington,-DC,-1974) (hereinafter “A.P.A.
~ Standards’)and:standard textbooks
and joumals ln the fleld of personnel
selection. i rrm s :

--D. Need for documentation of validi-
ty. For ‘any selection procedure which
is part of a'selection process which has
an adverse impact and which: selection

‘procedure has-an adverse impact; each

user ‘should maintain*and-have -avail--
able ‘such* documentation. as "is‘:‘-dé-

o r..\~

B - Accuracy --and - standardtzation.

‘Valldity studies should be carried out

under conditions ‘which" a.ssure lnsofar
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as possible the a.dequacy and accura.cy-

of the research--and the:report..Selec-
tion . procedures should .be ;adminis-
tered and- scored under standardxzed
“eonditions. ":-‘:CL,"H T
R Cautzon ayeinst selection on basis .
of knowledges, skills,.or: -ability. learned
in brief orientation period. In general, .
users should. avoid making..employ-:

ment decisions .on the:basis of meas-;

" ures of knowledges, skills;:or abilities:
which are normally.learned in .a.brief-
" orientation period, and which have an :
- adverse impact. it -~
G. Method of ‘use:of. selectwn proce- h
dures. The evidence of both-the validi-.
.ty and utillty of a selection procedure -

.+" should  support :the -method .the user
_chooses for operational use of the pro- .
cedure, if that ‘method:of .use has. a .
_ greater adverse impact .than, another.f
" ‘method of use. Evidence which may be
R sufilclent to support the use.of a selec- -
© tion procedure on a: pass/fall (screen-

ing):basis may be: insufficient to sup-
port the use of the same: :procedure on

below), the user should have sufficient

evidence of validity and utility .to sup-.

port the use.on:a ranking basis. See
sections 3B,- 14B (5) and (6). and 140
(8) and (9). - 4

are used, they -should normally. be set.
so0 as to be reasonable and consistent
with normal expectations of accepta-

ble proficiency within the work force.
" Where applicants: are ranked-on the -
" basis of properly-validated selection
-procedures and those applicants scor-

. ing below a higher cutoff score'than.
" appropriate in light of such.expecta-

tions have little-or no chance of being .

selected for employment the higher

" "cutoff score may be appropriate, but
. " the degree of adverse nnpa.ct should be’
' considered,

1. Use of sezectwn procedures for
higher level jobs. 1f.job progression
“structures are so established that em- .
ployees will probably, within a reason-" -
‘able period of time.and in a majority
. of cases, progress to a higher level, it

' may be consulered that the apphcants'

“‘29 CFR Ch.. XIV (?- -93 Edlhon)," A

“are bemg evalua.ted for a job or jobs at. -

the lugher level. However;; where job"
progression is not-so nearly autamatlc

or the time span is such.that- -higher.
level jobs or employees potential may.:

be expected to change-in significant. . -
ways, it should be. consxdered that ap- .

plica.nts are. being evaluated for a job.

‘at or near the entry-level.-A “reasona-
ble period of time’ will vary for differ-. -

ent jobs and employment sltuaﬁons
but will seldom be more than 5 years.

" Use of selection procedures to evaluate
- ~applicants for a higher_ 1eve1 job would

not be appropriate:. .. -
- (1) If the majority of those rema.in-’ "
ing employed do not progress ‘to thef
higher level job; * AR :

(2)If there is a reason to doubt that:.
the higher level job will continue: to

require essentially slmnar skllls dudng
the progression period or. e
(3) If the selection procedures meas-.j

" ure ‘knowledges, skills; ‘or abilities re-
: quired for advancement which “wouldi
' ‘be’ expected to develop®’ prineipally
~ a ranking basis under these guidelines.; .-

~ Thus, if a user decides.to;use a selec-:
- tion procedure on & ranking basis, and .
that method:of.use has-a greater. ad- "
verse impact: thamu.se :on. an:appropri- -
ate pass/fail basis" (see -~section. .5H -

from the tralning or experience on the: .

'job R

e‘..-

selection procedure’ whleh is not at'the

moment fully supported’ by ‘the re:
quired- evidence 'of-validity;’ provided™ =
(1) The user hasavailable substantial

.evidence -of validity,’ and (2) the user -
3 ha.s in progress when technically fea- -

: - sible,. a study  which is designed to
H. Cutoff. scores. Where cutoff scores .

produce the additional evidence re-

" quired by these guidelines within a

reasonable time. If such a study is not
technically feasible, see section 6B. If

~ the study does not demonstrate validi-
ty, this provision of these guidelines

for interim use shall not constitute a’
defense in any action, nor shall it re-
lieve the user of any obligations aris-
ing under Federal law. .‘c .-

K. Review of validity studiesfor cur-
rency.- Whenever validity has been
shown in accord with these guidelines

.. for the use of a particular selection
‘procedure for a job or group of jobs,

additional studies need not. be per-

"‘jformed until such time as the validity
study is subject to review as provided
in section 3B above. There are mo ab-

solutes in the area of. determining the
currency of a validity study. All cir-
cumstances concerning the study, in-
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_cluding the -validation strategy used,
'and changes in the relevant labor
‘market and the job should be consid-
ered in the. determination of when a
validity study is outdated

§ 1607 6 Use of selectxon procedures whnch
.- have not been validated.

A. Use of alternate selection proce-

dures to eliminate adverse impact. A

user may choose to utilize alternative

selection procedures in order to elimi-

nate adverse impact or as part of an
affirmative action program. See sec-
~ tion 13 below. Such alternative proce-

dures ' should éliminate the adverse
impact in the total selection process,
should be lawful and should be as job
related as possible.. IR

" B..Where validity stuciiee cannot or.

need not be performed. There are cir-

cumstances in:-which a user cannot:-or.-

“need not -utllize the validation :tech-
niques contemplated by these guide-
Hnes. In such’ circumstances. the wser
should utilize selection- -procedures’
whlch are :as- job ‘'related -as possible
and; which will- minimize: or elimlnate
adverse impact, as set forth: ‘below. e

-'(1) Where:informal or-unscored. pm-’

cedures are-used. When an informal or.

" has an adverse impact is utilized, the
user:: should ‘eliminate ' the -adverse
unpact wor modify ‘the : procedure -to

- one'which is a formal -scored or.quan:

tified ‘measure:or: combination 1of
measires and ‘thenvalidate the proce-
_ dure ‘ir-daccord ‘with these guidelines,

or ‘otherwisé’ justify’ contiriued’ use'‘of.
the’ procedure in acoord with F‘ederal
Vlaw. ) S Al D ERAGH
‘(2) Where fonnal and’ scored proce-

dares ere used. When a formal and

scored seleetlon procedure is ‘used
which has an adverse impact, the vali-_
dation t,eehniques contemplated ‘by

these gulde]ines usueuy should be’ fol- .

lowed if’ technlcally féasible Where
the user cannot or.need not follow the‘
valldatlon techniques anticmated by

. ‘these . guideliries,. .the, user should

.either ‘modify, the procedure to elimi-
 nate’ adverse impact or otherwise justl-x

fy. oontinued .use,of .the proeedure in.
aecord With Federal law s i

"be used; and: :
=»{3) Fairness evidence. The studies In- .

§ 1607.7

§ 1607.7 Use of other va!xdlty studies.

"A. Validity studzes not conducted by
the user. Users may, under certain cir-
cumstances, support the use of selec-
tion procedures by validity ~studies
conducted by other users or conducted

" by test publishers or distributors and
- described in test manuals. While pub-

lishers of selection procedures have a
professional obligation to provide evi-
dence of validity which meets general-
ly accepted professional standards (see
section 5C above), users are cautioned

‘that they are responsible for compli-

ance with these guidelines. According-

- 1y, users .seeking to obtain selection

procedures from publishers and dis-
tributors should be careful to deter-
mine that, in the event the user be-

'comes subject to the validity require-

ments of these guidelines, the neces-
sary -information. to support validity

- has been:determined and will be made
. avallable to the user. -
5 B.-Use of. cﬂteﬁon-rezated ealidity'
',evidence Jrom other sources, Criterion-

related : validity -studies. condiicted ;by
one;; test: user,,or -described :in . test.
manuals. and-the . professlonal litera-
ture, will be.considered aoeeptable for

' use by -another user when. the_ follow-,
. , ing requirements are met:
unscored . selection : procedurer.which -

(1) Validity evidence. Evidence from

-the avallable i studies " meeting ~!the

standards of section 14B below clearly
demonstrates: that the selection—prooe-
dureisvalid;:. ;o wcnrwnenop s jetie
-:£2); Job. s:milarity The incumbents
in: the-user’s-job and the:incumbents.

- in the. jobior:group of;jobs on. which

the: ivalldity.study. was. conducted. pers

_form -substantially. the:-same :major

work behaviors, as shown: by appropri-

. ate.job. analyses ;both -on-the.job-or

group--of “jobs .on-which -the validity

study - was: performed and:on-the.job .

for-which the seleoclon procedure is to

x‘\, *o“q '..,vi-‘-,o.,

clude .a-study.of test fairness.for:each
race, sex,‘and-ethnic-group which con-

Astitubes a, significant factor in the bor-

rowing ‘user's-irelevant'labor -market
for.the job.or jobs in question. If the.
studies under «~consideration . satisfy:
paragraphs -(13: and:(2)- of  this: para-
graph’B.;%-above:but:do .notscontain

an mvestigatlon of test falrness; and it .
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is not teéchnically feasible for 'the’ bor-«
".. rowing user.to .conduct” ‘an . internal

‘ study of “test ‘fairnéss,. the’ borrowmg

user may ‘utilize the- study until stud—,
" _iés conducted:elsewhere meeting the.
requirements’ oi these guidelines show.
test unfairness, or until such time'as it
becomes' technically feasible " to". con- .
. duct an internal study of test fairness:
and. the results of that. ‘study can be"

" acted upon. Users obtaining selection:
procedures

- consider, as one factor in the dectsion{

' ‘to purchase a pa.rticuia.r selection pro-

cedure, the availability of evidence’

conceming test fairness.”

' covering more than one unit within an
' organization statisi‘ies the - require-

- ments of section '14B below," evidence :
of ‘validity specific to each umt ‘will:

not be: required unless there are’ ‘vaFla’
‘bles Which: are hkely ‘to affect validity
B 'significantly. . -.c.. k)‘? &.r.-

_-=D." Other- szgmfzcant vanabzes. It
- there are variables in the other studies:
which’ are’likely to affect validity sig< .

nifica.ntiy. ‘the user may not rely upori

such’*‘studies, ‘but: will be" expected
either to conduct ‘an internal validity’
-study - ‘or ‘to - compiy with section 6
. above. _.J v ,

ok 1" *.\;‘if«

‘A, Encouragement - of coopemtii)e

, studies The "agencies issuing. these -
. guidelines encourage employers, labor
‘organizations, and employment agen-

cies to cooperate in research, develop-

".'ment, search-for lawful alternatives,”
- and validity studies in order to achieve

" procedures which are consistent with
these guidelines.

B. Standards for use of cooperatwe
studies. If validity evidence from a co-
. operative study satisfies the require-

" ments of section 14 below, evidence of’

 validity specific to each user will not

- be required unless there are variables
in the user’s situation which are likely
'to affect vaiidity sxgmficantly :

8 1607.9 ‘No assumphon of valsdity. .

- A, Unacceptable substitutes for evi-
.. dence of validity..Under no circum-
. stances will the general reputation of

. a test or other selection procedures, its

. author or its publisher, or casual re-

from” ‘publishers should‘

29 CFR Ch. XIV (7- -93 Edition)

ports of it's vahdity be ‘accepted in lieu.

of -evidence- of validity. Specifically
- ruled - out are: assumptions of validity

based on.a procedure’s-name or de-
scriptive labels; all- forms- of promo-

- tional Iiterature. data bearing on the

frequency of a procedure’s usage; testi-
monial statements and credentials of
sellers, users, or consultants; and other -

nonempiricai or anecdotal accounts of -
" sélection pra.ctices or selection out-"'

comes.

..B.. Encoumgement of professzonal
supervzswn. Professional supervision
of selection ‘activities 'is” encouraged

'C. Validi ty evidence from m wl tiuni t' but” is not a substitute for documented: -

L study. if validity evidence from'a study’

evidence of validity. The enforcement .
agencies wm take into -account “the
fact that a thorough job analysis was’
conducted and that “careful develop-
ment ‘and use of ‘a sélection procedure

_in accordance with professiondl stand-

ards enhance the probability that the
selection procedure is va.lid for the job.

EEALY 1| L4 2 A N *t A .
§ 1607.10 Employment agencies and ‘em-
=" ployment services. ... :

A.fWhere selection procedures are de-
vised - by -agency.’:- An: employment
agency, ‘Including private ‘employment
agencies and.State employment agen-
cles,;:which agrees‘to a request.by an

‘employer-.or>.]labor:. organization - to
-51607.8 Cooperative studnes. SE el

device -and" utilize: a selection proce-
dure: should- follow the standards in
these. guidelines: for determining: ad-
verse impact.. If adverse impact exists

‘the agency should comply with these

guidelines. An employment agency is

" not relieved of its obligation herein be-

cause the user did not request such
validation or has requested the use of
some lesser standard of validation
than is provided in these guidelines.
The use of an employment .agency

does not relieve an employer or labor -

organization or other user of its re-
sponsibilities under Federal law to
provide equal employment opportuni-
ty or its obligations as a user under

these guidelines.

B. Where selection procedures are de-
vised etsewhere. Where an employ-
ment agency or service is requested to
administer  a ‘selection “procedure

-which has been devised elsewhere and

to make referrals pursuant to the re-
sults, the employment agency or serv-
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ice should maintain and have available

. evidence of the impact of the selection

and referra.l procedures which it ad-’
ministers. If adverse impact results
the agency or service should comply

with these guidelines. If the agency or
" service seeks to comply with these
guidelines by reliance upon validity " -

' §1607.13 Affirmatlve action.

studies or other data in the possession
of the employer, it should obtain and

_have available such information. . -

§1607.11 Dlsparate treatment. .
The principles of disparate or un-

‘equal treatment must be distinguished
" from the concepts of validation. A se-

lection procedure—even though vali-

dated against job performance in ac--

cordance with - these . guidelines—

" cannot be imposed upon members of a

race, sex, or ethnic group where other

~ employees, applicants, or members
have not been subjected to that stand-
ard. Disparate treatment occurs where

members of & -race,:-sex, -or -ethnic
group have been .denied the same em-
ployment, promotion, membership;or

* other employment opportunities: 8s

have been available to: ‘other employ-

~ .ees or applicants. Those employees or
applicants-who have been denied equal -
' treatment, because of prior:discrimina-

tory practices‘or policies, must at least

be afforded the same-opportunities-as -
" had existed for other-employees or.ap-
plicants-during. the period of discrimi- -
nation. Thus, the persons who were in .
the -class ' of :‘persons - discriminated
against during the perfod the user fol-
lowed the discriminatory -practices

should be asllowed: the .opportunity: to
qualify under’ less stringent selection
procedures previously followed, unless

the -user: demonstrates ‘that: the »in-
creased standards are required by busi-
ness necessity.1This section~does:not
prohibit a user who has not: previously
followed ‘merit standards-from adopt-
ing merit standards which are in com-
pliance with these guidelines; nor does -
- it precludé: a user who. has previously .
. used- invalid: or: unvalidated -selection
_procedures from developing and.using

procedures: which ™ a.re in accord wlt,h

§1607 12, Retestmg,o apphcants.-»; Ly
* Users :should iprovide - & Feasonable

. opportumty for.: retestmg and“recon-_

§ 1607' 14

sideraticn. Where exammatxons are

administered periodically with public
notice, ‘such reasonable opportunity

-exists, unless persons who have previ-

ously been tested are precluded from

retesting. The user may however take
‘reasonable steps to preserve the secu-.

rity of its procedures

‘A, Affirmative action obligations

_The use of selection procedures which -

have been validated pursuant to these -
guidelines does not relieve users of any

" obligations they may have to under-
.take affirmative action to assutre equal

employmerit opportunity. Nothing in
these guidelines is ‘intended to pre-

_ clude the use of lawful selection proce-
_dures which assist in remedying the
- effects of - prior  discriminatory prac-

tices, or the achievement of affirma
tlve action objectives, et

" B.” Encouragement qf voluntary aJ-
Jirmdtive™ action programs.” These -
guidelines are also intended to encour-

- age ‘the adoption and implementation

of voluntary ‘affirmative action pro-

- grams by users who'have:no.obligation

under Federal law to adopt ‘them; but
are not‘fitended: to impose any new
obligatioms in. ‘that regard: The agen-
cles issuing and endorsing these guide-
lines endorse for all private employers

-and reaffirm for all governmental:em:

ployers the Equal Employment Oppor-
tunlty'coordinating ‘Council’s “Policy -
Statement on -Affirmative: Action ‘Pro-
grams for.-State and ILocal Govern-
ment Awlctes" (41 FR 38814, Septem-
ber 13,:1976). That policy statement is

attached hereto as appendix, “section’ '

1? :?Q ihenE, rs . T Qg '~" ":}ﬁhr}—eq ,:1!:3 s 14
rl‘.‘. A.}? .; .‘-’G‘.‘ If ; Qu.:, .‘, ,.'x ,).‘;.’
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’I‘he fcllowing minimum standards
as applicable,’ should'.be.met: in .con-
ducting & -validity study.<Nothing:in
these . guidelines is:.intended::to. pre-
clude - the development: and+use of
other - mcfessionally racceptable- tech-
niques with respect to validation of se-
lection -procedures:: Where::it. is -not
technically:feasible -for. a‘user .to-con-
duct a validity study,.the user has the

,ohngatim;'fotherwise »to* comply:-with.

. -:221.
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these guldehnes. See sectlons 6 and 7
‘above. RN

= AL Vahdzty studzes should be based

. on .review, '0f . information about the -

job. - Any validity.: study - should - be

‘ based-. upon- a- review of information
- about the-job for.which the selection -
'procedure is to be: uised. The review
-should include a job analysis except as
provided in section 14B(3) below. with
+ " 'respect .to criterjon-related. validlty. ,
~ Any method. of. job .analysis may be
- used if it provides the information re-
quired for the’ specific validation strat-

egyused et

B. Techmcal standards for cn rio}iQ ;
“related validity studies. (1) Technical

Jeasibility. Users. choosing to validate
a. selection procedure by a criterion-re-

lated . validity strategy. should .deter-

mine whether it is. technically feasible

o (as -defined in section: '16) to conduct

such a study in the-particular employ-

. ment context.:-The determination of
“the: number: of persons necessary to

permit the conduct of a- meaningful

S criterion-relat,ed study should be made
. by the user on the basis of all relevant
information - concerning. the selection
_procedure; the potential sample-and.:
the employment situation. ‘Where ap-~
_ propriate;” jobs with substantially the’
“same -major work -behaviors may :be
grouped ‘together for validity studies,.
“in order to obtain an adequate sample.
These guidelines do not require a user

to hire .or promote persons for the

purpose of making it posslble to con--

duct a criterion-related study.
. (2) Analysis of the job. There should

“be a review of job information to de-

termine measures of work behavior(s)

or performance that are relevant to

the job or group of jobs in question.

- These measures or criteria are rele-.

vant to the extent that they represent

- critical or important job duties, work

behaviors or work outcomes as devel-

oped from the review of job informa- -

tion. The possibility of bias should be

considered both in selection of the cri- -

terion measures and their apphcation

“In view of the possibility of bias in
- .subjective - evaluations, supervisory

rating techniques and instructions to

raters should be carefully developed.

~ All criterion measures and the meth-
ods for gathering data need to be ex-

-amined - for freedom from factors

29 CFR Ch..XIV (7- =93 Edmon)

‘whlch would unfalrly alter scores of

members of any group. The relevance
of criterla and their freedom from bias

are of ' particular-concern when there .
are significant differences in.measures -
of : job performa.nce -for - different
groups . SEEER e e :

-(3) C'ntenon measures Proper sa.fe-
gua.rds should be. taken to insure that
scores on selection procedures do not
enter into any judgments of employee -
adequacy that are to be used as crite-
rion: measures.” Whatever! criteria are
used ‘should represent.: important or
critical:work behavior(s) or work out-
comes. -Certain .criteria: may be used

“without a full job analysis-if the user -

can show. the importance of the crite- .

- ria to the particular employment con-
_ text. These criteria include but are not

limited: to production rate, error rate,
tardiness, absenteeism, and length of
service. A standardized rating of over-

.all work - performance. may. be. .used
- where a study of the job shows that it

is an appropriate criterion. Where per-

‘formance in training is used as a crite- .
rion, ' success in. training should be

properly measured and.the relevance

“of the training should be.shown either

through a comparsion of the content
of the training program with the criti- -
cal or important work behavior(s) of
the job(s), or through a demonstration

.of the relationship between measures
‘of performance in training and meas-

ures of job performance. Measures of
relative success in training include but
are not limited to. instructor evalua-
tions, performance samples, or tests:

“Criterion measures consisting of paper

and pencil tests will be’ closely re-
viewed for job relevance. . -

- (4) Representativeness of the sa.mple.
Whether the study is predictive or
concurrent, - the. sample subjects
should insofar as feasible be represent-
ative of the candidates normally avail-

‘able in the relevant labor market for
“the job or group of jobs in question,

and should insofar as feasible include
the races, sexes, and ethnic groups

- normally available in the relevant job

market. In determining the represent-

-ativeness of the sample ih‘'a concur-

rent validity study, the user should
take into account the extent to which
the specific knowledges or skills which

" are the primary focus of the test are
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those whlch employees learn on the
Jjob.

Where sa.mples ‘are combined or com-
pared attention should be given to see.
"that such samples are compa.rable in
terms of the actual job they perform,
the length of time on the job where
time on the job is likely to affect per-

-formance, and other relevant factors

. likely to affect validity differences; or.

that these factors are included in the.

design of the study and thexr effects
 identified.

(5) Statistical - rezatzonsh;ps. The
degree of relationship between selec-
tion procedure scores and criterion
measures should be examined and
.computed, using professionally accept-

able statistical procedures. Generally,

a selection procedure is considered re-

lated to the criterion, for the purposes

- of these guidelines, when the relation-
ship between performance on the pro-

cedure and performance on the crite-

rion measure is statistically significant
.at the 0.05 level ‘of significance, which
“means that it is sufficiently high as'to
" have a ‘probability of no more than

:one (1) in twenty (20) to have occurred .
‘by- chiance. Absence . of a ‘statistically :

signiﬁca.nt ‘relationship between a se-
" lection procedure 'and job performance
should = .not ‘= necessarily : discourage

"other investigations-of the va.lidjty of-

that igselection procedure. . .

-::(6) Operational use of selectwn pro—
cedures ‘Users should evaluate each se-
- lection procedure to assure that it is

appropriate for.:operational use, -in-

cluding- establishment -of .cutoff scores

- ‘or rank ordering. Generally, if other

factors reman the same, the greater =
" the ‘obligation: to:.conduct studies of

- the: magnitude ::of the . relationship
.(e.g., correlation - coefficent) between

. performance on a.selection procedure
. and one or more criteria of perform-.

ance on' the- job, and the greater the

importance and humber of aspects of
. job performance :covered.by the crite--

ria, the more likely it-is that the -pro-

. cedure.will be appropriate for use. Re-
liance: upon . a ' selection - procedure’
. which is significantly related to a cri-.

terlon -measure, : but .which is:based
upon a study: mvolving a large number
of subjects -and ‘has a low correlation
mefﬁcient ‘will'i-be subject to close

- ‘review if:it hasa large adverse impact.
Sole -reliance: uponx a- smgle selection -

'§1607.14

-instrument which Als related to only'

one of many job duties or aspects of

"job performance will also be subject to

close review. The appropriateness of a
selection :procedure. is best evaluated
in each particular situation and there
are no minimum correlation. coeffi-

cients applicable to all employment .

situations. In determining whether a
selection procedure is appropriate for

‘ 'operational use the following consider-

ations should also be taken into ac-

_ count: The degree of adverse impact of
. the procedure,
- other selection procedures -of greater

the avallabflity of

or substantially equal validity.
LT) Overstatement of validity fmd-

.ings. Users should avoid reliance upon -

techniques which tend to overestimate
validity findings as a result of capitali-
zation on chance unless an appropri-

_ate safeguard is taken. Reliance upon
"a few selection procedures or:criteria

of : successful - job performance: when
many selection procedures or:criteria
of performance have been-studied, or

“the use of optimal statistical weights

for selection procedures .computed-in
one sample, are techniques which-tend
to inflate validity estimates asja result
of chance. Use of a large sample is one

' 'safeguard. cross-validation is another..: .

-(8) Fairness. This.section:generally
calls for studies of unfairness.,where

. technically feasible.: The.concept:of

fairness or unfairness:of selection pro-
cedures is a developing concept. In ad-

- dition, falrness.studies .generally-re-

quire substantial numbers of: employ-
ees in the job.or.group.of: jobs being

'studied. For these reasons, the-Federal

enforcement- agencies: recognize ;that
fairness . imposed - by:-the:: guidelines

‘generally will be upon-users; ‘Orsgroups
~of users with-a large .number. of .per-
- sons in a a job class, or test developers;
.and that small users utilizing .-their

own selection procedures -will; general.
ly. not be . obligated:to_.conduct:such
studies . because-it- willvbe technically
infeasible for them to do so.:: Sndg e

.. (a). Unfairness defined.‘;-When mem-

bers. of one.race, sex,.or:ethnic.group

‘characteristically - obtain .lower:: ;scores
on a selection procedure than mem-
" bers of another.group, and the-differ-

ences in scores are-not reflected in dif-

_ferences in a measure;of.job perform-
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. . -‘ance, use.of : the selectlon procedure

~»may .unfairly ' deny  opportunities to
- members of the group that obtams the

. Jower scores, . i

- {b) Ineestigation of fazmess. Where ,
a selection procedure results. in an ad-

_ verse impact on a race, sex, or.ethnic -
group identified in accordance with .

the classifications set forth in section

" 4 above and that group is a significant
. factor in the relevant-labor market, -
", the user generally should investigate .

- the "possible” -existence of. unfairness
for that group if it is: technicany feasi-

ble to do so..The. greater the severity

-‘of the adverse impact on a group, the :
greater: the need . to mvestigate the

possible - existence.. .- of ;i unfairness.

" " Where:the weight of evidence from
. other studies shows that the. selection

- procedure predicts fairly for the group- .
‘in question and for the same or similar

jobs, such evidence may be relied on In

o . connection -with: the: selectlon pmce,
., dure at Issue, 357 < it

. (¢). General con.sidemtmns m fair-
ness .investigations. -Users ‘éonducting
aistudy of fairness should review the

" A.P.A. Standards regarding: investiga-
tion of possible bias in testing. An in-
‘vestigation of falrness of a selection
_ procedure depends on both evidence of -

validity and ‘the manner: in which the .

selection procedure is to. ‘be'used in-a

. particular: ‘employment context. Fair: .
~ neéss. of a selection procedure cannot
' ‘necessarily. be : speclﬁed ‘in -advance
- without investigatlng these factors: In-

vestigation of. falrness of a selection

P procedure in samples where the range
" of scores on selection- procedures or
Co criterion measures is severely restrict-
*_ed for any subgroup sample (as com-
. pared to other subgroup samples) may

- produce misleading evidence of unfair-

" ness. That factor should accordingly

be taken-into account in conducting

- such studies and. before reliance is
' " placed:on the results.. B

(d) When unfairness is shown. If un-

" fairness is demonstrated -through- a

showing that members of a particular

. group perform better or poorer on the
job than their scores on the sélection.
procedure would indicate - through -

-comparison with how .members of

other groups- perform, the user may

either revise or replace the selection..
) mstrument in accordance wnth tbese

‘99 CFR Ch. XIV (7- -93 Edition) '

) guldelmes or may contmue to use the ' .
selection. instrument operationally '

with appropna.te revisions in its use to
assure compatibility between the prob- '
ability .of successful job. performance '
a.nd the probability of being selected.

. (&) Technical feasibzlzty of fmmess :

‘studzes. In addition to the’ general con- -

ditions needed for technical feasibility .
for.the conduct of a critemon—related‘
study (see section. 16 below) an inves~ ;
tigation of faimess requires t.he fol~ ~
lowing:

e 'l.-&

(1) An, a;dequate sample of petsons in j .

each group. available for ‘the: study to' :
achieve findings’ of ~statistica.1 signifi- .
cance. ‘Guidelines do not requlre a user

~to hire or promote. persons .on.the .

basis of . group classi.fiea.tions Ior the

purpose of making it possiblerto con-
duct a.study of:fairness;.but the user . -

has the obligation otherwise to comply :

- with these guidelines, . e wang e
" (i) “The samples -.for.- each -group .
- should be comparable in terms of .the
‘actual job - they. perform, :length:of -~
““time on the job where time:on the.joh:

is likely to affect-performance, and

other relevant factors. likely-to- affect

‘validity ‘differences;::or:.such. factors
should be included in the design.of the. =
“'study and their effects identified.oz:-: ,°

() Continued use of selection pmce— :

dures -when fairness.studies-not.feasi- -

ble. If a study of fairness should other-

__wise be performed, but: is: not. techni-
cally feasible, a. selection ~procedure .

may be used which has otherwise met

" the validity standards of these guide- -

lines, unless the technical infeasibility
resulted from discriminatory employ-
ment practices which are ‘demonstrat-
ed by. facts.other than past failure. to

conform with requirements for valida- -

tion of selection procedures. However, -

.when it becomes technically feasible

for the user to perform a study of fair-

"ness and such' a study .is- otherwise -

called for, the user should conduct the

_study of fairness.

C..Technical stahdards far content
validity  studies—(1) Appropriateness
of . content validity studies. Users

=choosmg to validate a selection proce-

dure by a content validity strategy

should- debermine whether it is appro- -
priate to conduct such a study in the
part:cular employment context. A se-
lection procedure can be supported by
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‘a content vahdxty strategy to the
.extent that it is a representatxve'
" sample-of the content of the job. Se-

jection procedures which purport to

measure knowledges, skills, or abilities

may in certain circumstances be justi-

fied by content validity, although they-
may not be representative samples, if

the knowledge, skill, or ability meas-

>. ured by the selection procedure can be

operationally defined as provided.in
section 14C®4). below, and if that
knowledge, skill, or ability is a neces-

sary prerequxsite to successful job per-_ -
’ In the case of a selection procedure

formance.

A selection xirocedure based upon in-

ferences . about mental processes.
cannot be supported solely or primari-

ly on the basis of content validity. .

Thus, a content strategy is not appro-

-priate for demonstrating the validity
" . of selection procedures which purport

to measure traits or constructs, such
as intelligence aptitude, personality,

. .commonsense, judgment, leadership,

and spatial ability. Content validity is

also not: an appropriate strategy when'

the .. select;ion procedure . involves
knowledges, skills, or, abflities which
an’ employee will be .expected to- leam,
on ‘the jOb. PI R - PRETT L .

-(2) Job analysis .for content vazzdity k

'There should be a job. analysis which
‘includes. an :analysis of the important
~ work-behavior(s) required for success-
" ful performance and their-relative im-
portance.and;-if ‘the behavior: results

in work -product(s), an analysis of. the

.. ‘work .;product(s).- -Any job &nalysis

" should. focus - -on the work behavior(s)
and the tasks associated - with them. If -
‘work sbehavlor(s):.are .not observable,

the.job -analysis: should -identify and

the .observed work:products: The work

. behavlor(s). selected for measurement

should:-be critical . work . behavior(s)
and/or important -~ work behavior(s)

. constituting most of the job s

(3 Development of selectwn pmce—

dures.7A" selection procedure -designed: .

to:measuré the: .work’' behavior may be

developed 4specifically /ifrom :the: job

and.:job analysis. in-question, or .may

~ have been ‘previously developed by the
. user,'or: .by other users or- by a. test
’ . pubiisher.w -i.’ -~ [ERT S “ * . LERR ARy 3

.those = aspects of _ the-
behavior(s).that can be observed and

. §1607.14"

(4) Standards for demonstrating con-
tent validity. To demonstrate the con-

tent validity of a selection procedure, .-
3 '~ user should show that the
behavior(s) demonstrated in the selec- . .

tion procedure are a. representative .
sample of the behavior(s) of the job in
question or that the selection proce-

" dure provides a representative sample

of the work product of the job. In the .

" case of a selection procedure measur-

ing a knowledge, skill, or ability, the
knowledge. skill, or ability being meas-
ured-.should be operationally defined.

measuring a knowledge, the knowledge
being measured should be operational-
ly defined as that body of learned in-
formation which is used in and is a

‘necessary prerequisite for observable
_aspects of work behavior of the job.In .
the case of skills or abilities, the skill.

or ability being measured should be
operationally defined in terms of ob-

-servable aspects of work behavior of
. the job. For any-selection procedure

measuring-a’ knowledge, skill, or abili-
ty the user:should show that (a) the

_selection procedure measures and is a
. representative sample of that knowl-
- edge, skill, or ‘ability; and (b) that

knowledge, kill, or:ability {5 used in
~and is a necessary prerequlsxzue to per-

formance of critical or important work
behavior(s) In addition, to be content

. valid, a selection procedure measuring

a skill or ability should either closely

‘approxlmate an -observable: work be-
havior, or.its product should.closely .

approximate an‘observable work prod-
uct.: If a test purports-to sample a
work’'behavior or.to provide a sample
of -a ‘work -product,:the ‘manner and
setting of the selection: procedure and

"itslevel and complexity-should closely
napproximate the. work situation. The

closer the content ‘and the context of
the selection: procedure are:to work

. samples or work behaviors, the strong-
. er is the basis for showing: content va-
" lidity. As the content of: the selection
procedure Iess resembles a::work . be- -
_havior, .or. the setting and manner of

the :administration : of “the -selection
procedure Iess resemble the work situ-
ation, or ther result:less.resembles a

‘work product, the less likely.the selec-

tion ‘procedure is to be.content valid;
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. -and the greater the need for other evn-
to ‘dence of validity. - ~
.. (Y Reliability. The reliabihty of se-~ '
T iectxon ‘procedures. ’ justified on -the;
basis -of content validity.should- ‘be"a -
-~ matter:of .concern to:the user."When-
ever it is feasible, appropriate statisti-:
... cal estimates should be made of the. re-,
" lability of the selection procedure. ::: ::

- (8) ‘Prior: training: or experience. A

" requirement for or. evaluation of spe-:
. cific prior training or experience based
“on:content validity, including a specifi-
. cation of level or amount of training
. or experience, should be justified:on
. “.the basis of the relationship between
" the content of the training or experi-
- ence.and. the content of the job for:.
which the training or experience is to.
. - be required or evaluated. The critical
~ consideration is the resemblance be-.
. .tween the: specific behaviors, products,
- . knowledges,_skills, or abilities in the.
. experience or training and the specific

behaviors, products knowledges, skills,

or abilities required on the job, wheth-
er or not there is close resemblance be--

tween the experience or training ‘as a

. whole and the job as a whole. - -

.(7) Content validity of trammg‘suc-

cess, Where -a measure of success ina

training program s used as a selection

7 procedure and the content of a train-.
.. ing program is justified on the basis of:
- content validity, the use should be jus-
tified on the relationship between the
. content of the training program and
_ the content of the job. - . ; L
' (8) Operational use. A selection pro-
_ cedure which is supported on the basis

of content validity may be used for a
Job if it represents a critical work be-
havior (i.e., & behavior which is neces-

‘sary for performa,nce -of the job). or

.- work behaviors which constitute most
.of the important parts of the job."

. (9) Ranking based on content validi-

.ty studies. If a user can show, by a job

- ~analysis or. otherwise, that a higher

score on & content valid selection pro-

. ‘cedure is likely to result in better job
.. performance, the results may be used
*.to rank persons who score above mini-
.. mum levels. Where a selection proce-
. . dure supported solely or primarily by
" content validity- is used to rank job

_ candldates the  selection . procedure
" “should measure those aspects of per- -

. 29 CFR Ch. XIV ' (7-1 -’93 Edition).

':formance ‘which- differentiate- among.
* levels of job performance. ;i "

-D.. Technical standards for conlotmct‘
mltdzty studies—(1)- -Approprialeness,

" of construct:. validity aistudies.. . .Con-
“ struct validity is a more complex strat—;

egy than either criterion-related -or

‘content “validity. Construct validation’

is a relatively new and developing pro-:
cedure in the employment .field, and.
there is at present a lack of substan-.
tial literature extending the concept.
to employment practices. The user,

- should be aware that the effort to
. obtain sufficient empirical support. for,
‘eonstruct’ validity is both an ext.ensive
*and arduous effort involving a series,
. of research studies, which’ include eri-
‘terion -related - validity - studies’ and.
~which may "include content’ validity
- studies. Users choosing to justify use.
“of a selection procedure by this strate::

gy ‘should therefore take particular"
care to assure that. the validity study

‘ meets the standards set forth’ below. ,

-(2)'Job analysis for construct validi-"

.ty studies. There should be a job-anal-

ysis. This job analysis should show the’

~ work: behavior(s) required for success-
ful” performance ‘of the job, or the
froups of jobs being studied, the eriti=
. cal or important work behavior(s) in’
_-:i;; Job or group of jobs being studied
: an-

identifjcation --of “"the
construct(s) believed ‘to underlie”sué-
cessful performance of these critical
or important: work behaviors in- the -

"job or jobs in question. Each construct

should be named and defined;, so as to

. distinguish it from other constructs; If
~a.group of jobs is-being studied the
_jobs should have in common one or
- more critical or important work behav-

iors at a compara.ble level of complex-
t,y : L
3 Relatzonsth to the job A selec- - .

'\ tion procedure should then be identi-

fied or developed which measures the
construct - identified -in accord with
subparagraph '(2) above.” The user
should show by empirical evidence °

_that the selection procedure is validly
-related to the:.construct and that the

oonst.ruct is validly related to the per-
formance of critical or important work

_behavior(s).. The relationship between

the construct as measured by the se- |

lection procedure and the related work

behavior(s) should be supported by -

26
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emplrlcal ewdence from one or more
- criterion- related studies involving the
job or. jobs in question which satisfy
" the provisions of section 14B above.

(4) Use of construct validity study
new " crilerion-related evi-

such time as. professional- literature
provides more guidance on the use of
éonstruct validity in employment situ-
the Federal agencies -will

without a criterion-related study

" which satisfies section 14B above only
when the selection procedure has been .
‘used elsewhere in a situation in which
. - a criterion-related study has been con-
" ‘ducted and the use of a criterion-relat-

ed validity study in this context meets’

" the standards for transportability of
criterion-related validity studies as set
. forth above in section 7. However, if a

study pertains to-a number of jobs

- having. common critical or important .
' work behaviors at a comparable level

of complexity, and the evidence satis-
fies “subparagraphs- 14B (2) and (3)
above for those. jobs with criterion-re-
lated validity:evidence for those jobs,
the:iseléction procedure may. be. used

" _for all the jobs to which the study per-
_ tains. If construct validity is to be.gen-
. eralized to other jobs or groups of jobs -

not:in the group studied, the Federal
enforcement agencies:will expect at a
minimum - additional - empirical :re-

" search evidence meeting the standards

of subparagraphs section' 14B (2)‘and
(3) above for. t.he additional jobs or

groups of jobs.:

(b) Determination of common work

" behaviors. . In: determining whether
two - or more . jobs have one or. more
work behavior(s). in common, the user

should’ compare -the : observed i:»work

‘behavior(s) in each of:the jobs.and

should: compare: the observed . work

- . product(s) in each of the jobs. If nei-
" ther the observed work behavior(s):in

each of the jobs nor the:observed work
product(s) in each of the jobs are the
same, " the. Federal enforcement agen-
cles :

If the work behaviors:are not. observ-
able, then  evidence of  similarity: of

© - work products and any. other relevant
research evidence will be considered in

determining -whether + - the - work

'ized)

‘will ' presume:-=that- the - work
- behavior(s) in’each job- are different.

§1607 15
behavxor(s) in’ the two JObS are the .
same .

' Docnumu‘uxou OF Impac'r AND
VALIDITY EvIDENCE

§1607.15 Documentation of :mpact and

validity evidence.

A. Required information. Users of
selection procedures other than those
users complying with section 15A(1)
below should maintain and have avail-
able for each job information on ad-
verse impact of the selection process
for that job and, where it is deter-
mined a selection process has an ad-

~-verse impact, evidence of validity as
‘ set. forth below,

“ (1) Simplified - recordkeepmg Jor
users with less than 100 employees. In

.order to minimize recordkeeping bur-

dens on employers who employ one

‘hundred (100) or fewer employees,-and

other users not required to file EEO-1,

- et seq., reports, such users may satisfy

the requirements of this section 15 if
they -maintain and: have : “avallable-

vrecords showing. for each year'

“(a)’ The number ' of peérsons hired.

. promoted, and: terminated for each -

job, by:sex, and where: appropriate byﬂ
ra.ce and national orlgin, e

“(b) The niimber" of appuea.nts for'
hire and promotion by-sex and where

) approprla.te by ra.ce and national
‘origin; and * g IR

“(c) The selection proeedures utilized.
(eit;her standardlzed or nét sta.ndard-‘

4~.,v ,,.e,,

These records should be ma.lnt.ained
for each-race.or national -origin- group
(see section 4 above) constituting more
than two -percent :(2%),.0f -the .labor
force in the relevant:labor. area. How-
ever,: it is:not necessary,to maintain

‘records by .race.and/or:national origin

(see §4 above) if one race.or national

. origin group in the relevant labor area

constitutes - more--than : ninety-eight.

‘percent.(98%) of the 1abor force in the

area. If the user has reason to believe
that- a-selection procedure has an ad-
verse impact, the user should mafritain

any:available -evidence.of validity for

that. procedure (see sections 7A and 8).

-+ (2) Information;on. impact-—(a) Col--
lecticm 1of information:.on :-impact.
Users -of : selection ;;procedures other
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than those complying. wu;h sectlon
15A(1) -above “should maintain .-and:
_have available for each job records or
“other - information “ showing -whether -
‘the total selection process for that job
.has an adverse impact on any of the -
.. groups for which records are called for
_ by sections 4B above. Adverse impact
"~ determinations. should be -made .at -
least :annually for each: .such .group.

which constitutes at least 2 percent of

" the labor . force in:the relevant labor.
- area.or:2 percent of the -applicable
. workforce.. Where. a. total selection-
- process . for a . job has ‘an adverse
- impact, the user.should maintain and
" have avalilable records or other infor- .
- mation  showing which..components.
" have an -adverse .impact. . Where -the -
total. selection process. for. a. <job does.

not-have an adverse -impact, informa-.
tion need. not.be maintained for indi-

-~ vidual” components- except in clrcum-
.subsection. -

.set : forth. . in -
15A(2)(b) below. If the determination

of adverse impact is:made using a pro- .
“four-fifths
_rule,” as: defined in the first sentence,
- of section ‘4D above, a. justification,~
consistent_ with section 4D .above, for.
"the procedure -used to determine ad-

cedure ; other . than ‘the -

verse impact should be available.’y - .-
. (b). When adverse impact has been

'ehminated in the total selection proc-

ess..Whenever: the total selection proc-

ess for a particular job has had an ad- -
verse impact as defined in section 4

above, in any year, but.no longer has
an adverse impact, the user should

maintaln and have available the infor-
. mation on individual components of

"the selection process required in the
. preceding paragraph for the period in

which there was adverse impact. In ad-

_dition, the user should continue to col-
.. lect such information for at least two -
- (2) years after the adverse impact has
been eliminated.’ ~
(c) Wken data insufﬁczent to deter-
. .mine impact. Where there has been
-, an insufficient number of selections to

determine whether there is an adverse
impact .of the total selection process

" for -a particular job, the user should
" continue to collect; maintain and have

available the information on- individ-
ual components of the selection proc-
ess required  in - section 15(AX2Xa)

P ; above until the mforma.tion is sufﬁ-

29 CFR Ch. XIV (7-1-93 Edmon) s

) cxent to determme that the overall se- .
lection. process does-not:-have:an ad- .-

verse impact- as defined :in-section 4

. above, ‘or unt;il the -job -has:changed |
, ‘substantmlly ‘

CIAGTIEAOG M (Do
-(3) Documentatzon -of wvalidily: -evi~
dence—(a). Types of.evidence. Where a. .

total. selection process.has an:adverse

impact (see section 4 above) the user:
should maintain- and  have available"
for -each- component of that ‘process
which ‘has-an adverse impact, one -or
more .of the following types of. docu-»

‘mentation evidence:: - . -

(1) Documentation evidence showmg'

.criterion-related- validity of the selec-
_tion:  procedure.
below)*“;.‘ T

(see:; section 15B ’
(EATL I Y R

" (i1) Documentation evidence showing- '
content validity .of the selection prece«

. dure (see section 15C,.below). -

~(iii) ‘Documentation - evidence . show-

. ing construct validity .of .the selection
Aprocedure (see section 15D, below).. -

. (iv) Documentation evidence- from

‘other studies showing validity -of :the:

selection procedure in the user’s facili-

1y (see section 15E,below). -

. (v) Documentation evidence shdwmg |

~why. a_validity- study. cannot-or need
not be performed and why continued -

use of the procedure is conslstent with'
Federallaw. -.. oo T .
Ab) Form of report. ‘I‘his evidence

:Ashould be .compiled in a reasonably
“complete and organized manner to
- permit direct evaluation of the validity

of the selection procedure. Previously

. written employer. or consultant re-

ports of validity, or reports describing

- validity studies completed before the
Issuance of these guldelines are ac- .
;cept.able if they are complete in regard
.'to the documentation requirements

contained in this section, or if they
satisfied requirements -of guidelines

" which-were in effect when the validity

study was completed. If t;heyr are not

~complete, the required additional doc-
"umentation should be appended. If
.necessary information is not available -
the report of the validity study may &
_'still be used as documentation, but its
adequacy will be evaluated in terms of.

compliance with the requirements of
these guidelines.

(c) Completeness.' In the event that .
: :evidence of validity is reviewed by an -
. enforcement agency, the validation re-
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" ports completed after the effective
- date of these guidelines are expected

‘{0 contain the information set forth

| ~ below. Evidence denoted by use of the’
- word ‘“(Essential)” is considered criti-

. cal. If information denoted essential is -

- not included, the report will be consid-

. . ered incomplete unless the- user af:
firmatively demonstrates either its un- "~

- availability due. to circumstances
_beyond the user's control or special

. circumstances of the user’s study
~ which make the information irrele-. -
" vant. Evidence not so denoted is desir-

able but its absence will not be a basis
. for considering a report incomplete.
The user should maintain and have

. available the information called for

under the heading “Source-Data” in
* sections 15B(11) and 15D(11). While it
is a necessary part of the study, it
need not be submitted with the report.
~ All statistical results should be ‘orga-

-nized :and presented-: in- tabular or
graphic form to the extent feasible. -

B. Criterion-related validity studies

- Reports - of .- criterion-related 'validity

for a selection procedure should in-

. clude the following information: . :u27

(1) Usen(s), location(s);: and: o‘:ate(s)
of :study. Dates and location(s) of-the

job-analysis or review of job:informas -
- of all criteria on which data  were: col-

“tion, the date(s) and location(s) of ‘the

" administration ‘of the:selection‘proce-.
dures.and collection of criterion dat4;
and the time between -collection “.of
data on selection procedures and crite-

" rion measures should be provided (Es-

" sential). If the study was conducted at

several 1ocations, the.address of ‘each
location,= includmg‘ city: a.nd State,
should beishown. .:izinrszee. poditogoh

. -:(2): Problem and setting.: An explicit :

definition' of <the: purpose(s) - of ithe
* study-and the’circumstances in which

. the study was conducted should:be -
provided. A description-of. existing'se-'

“lection'procedures and cutoff scores, if
A any, should be provided. . AT

~(3)Job anlysis or review af Job infor-
mation. A description of :the:proce:

.- dure:used‘to analyze the job or group

- of jobs, or to review the job informa-
tion should . ‘be “provided . (Essential).
- Where a review of :job-information re:
", sults~in: criteria : which 'may -be.-used
: without a full job. analysis:(see section:
" 14B(3)), -the basis -for the selection.of
these critena should be reported (Es-

§ 1607.15

sential). Where a job. analysis is re-
quired a complete description of the
work behavior(s) or work outcome(s),
and measures of their criticality or im-

portance should be provided (Essen-

tial). The report should describe the

“basis on  which the behavior(s) or

outcome(s) were determined to be crit-
fcal or important, such as the propor-

tion -of time spent on the respective
‘behaviors, their level of  difficulty,
-their frequency of performance, the

consequences of error, or other appro-

- priate factors (Essential). Where two

or more jobs are grouped for a validity
study, the information called -for in -
this subsection should be provided for
each of the jobs, and the justification
for the grouping (see section 14B(1))

- should be provided (Essential).~ .
(45 Job titles and codes, It is: desira-, :

ble to provide the user’s job title(s) for

the job(s) in question and the.corre-

sponding job title(s) and code(s) from
U.S. Employment Service's Dictiona.ry

of Occupational Titles. A

~¥{B) - Criterion  measures.. The’ bases

for the selection of the criterion meas-

.ures should be provided, together with
' references..to:the evidencé considered

in-:making . the selection - of .criterion
measures (essential):A full description

lected and means -by. which-they.were
observed, " recorded, ‘ ‘evaluated,: and
quantified, should be provided (essen: -

-tial); If rating techniques are used as
" eriterion-+ measures, ;~the:;appraisal

form(s) -and- =instructions ito uthe
rater(s) should be.included as part.of
the :validation evidence,.or:should-be -

" explicitly described- and -available:(es:

sential).: All steps taken to-insure:that -

~ criterion: measures are. free :from"facs

tors’ which : would ‘ unfairly : -alter.-the
scores :of; .members::of any: s group
should be described (essential):-i~>3: wGY

:(6) Sample description:-A description . -

of how the research sample was identi-
fied and. selected:should ‘be included
(essential). The race; sex;-and -ethnic
composition of ‘the sample, including
those groups set forth-in section-4A

above, should ‘be described:(essential).
This ! description. ;should. include..the
size of each’ subgroup (essential);xA de-
scription. of how: the research: sa.mple“
compares: “with ~the:: relevant“labor; -
market. or work force, the.method:by’
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. whxch ‘the relevant labor market or
‘work force was defined, and a discus-

- sion of the-likely. effects.on validity of ~

- differences *between the sample and’
the” relevant labor market or :work -
- force, are also desirable. Descriptlons

of educational levels, length of senuce.

' 4 ‘a.nd age are-also desirable...
:(7) “Description of selection proce-
' dures: Any - measure, -combination - of

measures, or procedure studied should
be completely and explicitly described
or attached:(essential). If commercial-
ly:available selection’ procedures are

.. studied, they: should be described by
" -title, form; and. .publisher (essential).

Reports -of; reliability estimates and

how:they:were’ established are desira-
ble L (5w ‘4‘)7 R BCE M Pae P SN " ‘

(8) kchniques and results. Methods o

" used ‘in-analyzing data :should be. de-

. "seribed: (essential). Measures of central
©  tendeney:.e.g.; means) and measures

of dispersion (e.g., standard deviations .
- and :ranges)-.for:all selection proce-
" dures and all criteria should be report-

:  ed-for each race, sex,. and ethnic group -

- which constitutes a significant factor’

in: the<relevant labor market (essen-
tial)."The-magnitude and direction of

" all‘ relationships - between selection
procedures and criterion measures in-
" vestigated should be reported for each ,
relevant ‘race, sex, and- ethnic group -

- and for-the.total group- (essential).
Where groups are too small to obtain

reliable evidence:of the magnitude of

. the relationship, need not: be reported
. sepamﬁel,y Statements regarding the.
s-statistical “significance ' of results-

should be made (&sential) Any statis.

. tical adjustments, such as for less then -
. .- perfect:reliability or for restriction of
- ., score range in the selection procedure
» or criterion should be described and.
- - explained; and uncorrected correlation -
" coefficients should also be ‘shown (es-

sential). Where the statistical tech-
nique categorizes: continuous data,

‘such as biserial . ‘cofrelation and the

phi coefficient, the categories and the
bases on which they were determined
should be described and explained (es-
sential). Studies of test fairness should"

" be included where called for by the re-.
~ .quirements of ‘section 14B(8) (essen-
“"tial). These studies should include the

‘rationale by which a selection proce-
dure-was determined to be fair to the

29 CFR Ch. xiv (7- 93 Edmon)‘ :

group(s) in quest;ion Where test fau'-,.

-ness “or unfairness has been demon-

_strated on the basis of other studies, a
bibliography of the. relevant studies
should -be included (essential). If the

bibliography. ...includes’ . unpublished

studles. copies of these studies, or ade-

‘quate’ abstracts-or: summaries, should

be attached (essential). Where revi-

: sions have been ‘made - in a. selection
_procedure to.assure compatablhty be-

tween successful job :performance and -

- the .probability . of being selected, the

studies - ‘underlying. such . revisions
should be included (essential). All sta-

_ tistical results should be organized and

presented by relevant .race, sex. and
ethnic group (essential), :-. :
(9) Alternative procedures mvesti-

-gated. The' selection procedures inves- .
‘tigated and available evidence of their
- impact should be identified {(essential).
The scope, method; and findings of

the investigation, and the conclusions

reached .In light ' of - the ﬂndings

should be fully described (essential).-
.€10)+-Uses " and - -applications. - The

f‘methods considered-for use of the se- o
lection procedure (e.g., s a screening

device .with a cutoff score, for group-

_ ing or ranking, or combined with other
“ procedures in a battery) and avallable
evidence of their impact should be de- -

scribed :(essential).: ‘This description
should include the rationale for choos-
ing the method for operational use,
and the evidence of the validity and

- utility -of the procedure as it is to be
.used - (essential). . The purpose for
which the procedure is to be used (e.g.,

hiring, transfer, promotion) should be -

_deseribed (essential). If weights are as.

signed to different parts of the selec-

- tion procedure, these weights and the
validity of the weighted composite

should be reported (essential). If the

-selection procedure is used with a
- cutoff score, the user should describe

the way in which normal expectations
of proficiency- within the work force

‘were determined and the way in which

the cutoff score was determined (es-
sential).

SN 03 ) Source data. Each user should

maintain records showing all pertinent

‘information about individual sample- 3

members and raters where they are “

- used, in studies involving the valida-

txon of selectnon procedures Thece
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records should be made available upon

. request of a.compliance agency. In the
case of individual sample members:

these data should include. scores on

_the selection . procedure(s), scores on
‘eriterion measures, age, sex, race, or

ethnic group status, and experience on

the specific job on which the valida-

tion study was conducted, and may .

. ‘also include such things as.education,

" .training, and prior job experience, but
. should not include names and social

security numbers. Records should be

" malintained which show the ratings

given to each sample member by each

© rater. -
- €12) Contact person. The na.me. mail-

ing address, and telephone number of

- the person who may be contacted for

" further information about the validity

' st;udy should be provided (essential).

.- (13) Accuracy and completeness. The .
report should describe the steps taken

to assure the accuracy -and complete-
ness of the collection, analysis and

~ report of data and results.

C. Content validity studies. Reports

‘of content validity for a selection pro-
cedure should lnclude the following in- A

formation: =..0.0w . P
(1) User(s), locatioa(s) end date(s) of
study. Dates and location(s) of the- job

- analysis should be shown (essential), "

. (2) Problem and setting. An explicit

'definition of the  purpose(s):of the
- study and the circumstances in which
‘the ‘study was conducted should be

provided. A ‘description of existing se-

- lection procedures and: cutoff scores. if
_any, should be provided. .

(3) Job. analgszs-—Content of the job ’
‘A description of the method used to

analyze the job should be provided (es- -
_sential). The work behavior(s), the as-
. sociated tasks, and, if the behavior re- .

sults in a work product, the work prod-.

‘ucts should be-completely described
- (essential). '
/ -importance of - the work"
- behavior(s) and the method of deter-

Measures : ‘of - criticality
and/or-

mining these measures should be pro-
vided (essential). - Where the job analy-
sis also 'identified-. the - knowledges,
skills, and abilities " used in work

- .. behavior(s), an operational definition
..for each knowledge in terms of a body

- 'of learned information .and for each
<. skill and ahility in terms of observable
- behaviors and outcomes, and the rela-

~ edge, skill, or ebmty should b be ’provid-’°’

tion - procedure

- §1607.15

txonsmp between each knowledge,
skill, or ability and each work behav-
jor, as well as the method used to de-

"termine this relationship, should be

provided (essential). The work situa-
tion should be described, including the
setting in which work behavior(s) are
performed, and where appropriate, the.
manner in which knowledges, skills, or
abilities are used, and the complexity
and’ difficulty of the knowledge, skill,
or. ability as used in the work
behavior(s). A

) Sezectzon procedure and its con-
tent. Selection procedures, including

_-those constructed by or for the user,
" specific’ training -requirements, . com-’

posites of selection procedures, and

“any other procedure supported by con-

tent validity, should be eompletely and

- explicitly described or attached (essen-

tial). If commencia.lly available selec-
tion procedures are used, they should.
be described by 'title, form, and .pub-

lisher (essential). The behavlors meas- :

ured or sampled by the selection pro-

‘cedure. should .be explicitly described -

(essential). Where the selection’ proce:
dure purports to measure a knowledge."

skill, or, ability," eviderice! that"the B

lection procedure: Jneasures %nd"ls“‘ e
representative sample’ of 'the’ knowlo":‘

od

Sedde At
i”é,

ed (essential),” "~ ; :

(5) Reletionship between the “selec.
,tion ‘procedure and_the job: "'I‘he evi 4

dence demonstrating-that, the ‘selec:’
‘fsa representative
work sample. 8 representative sample
of ‘the work" behavior(s). or a' repre-

sentative sample of a knowledge;'skﬂl -

or ability as used as a part’of a’work -

‘behavior and necessary “forithat"be: .
‘havior ‘should be provided: <essentia.l).“

The user should fdentify “the work
behavior(s) which each item or part’ of

‘the selection procedure is intended’to

sample or measure (essential), Where-
the selection ‘procedure “purports: to
sample a work behavior or to provide a’
sample of a work product; & compari-
son should be provided of the manner,
setting, and the-level of complexity. of °
the selection procedure with those of -

the work situation (essential).” If -any
steps - were: taken' to reduce .adverse’
"impact on a race,:sex, or ethnic group *
in the content of the procedure or in =~ -

b 338
b Sl
4 s
H
f 348
7

its .administration, .these steps should -
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- be- descnbed Estabhshment, of txmel» '

‘limits, if any, and how these limits are’
related to.the speed with which duties . -
must be performed on the job, should
‘be expiained ‘Measures of central

tend- ency (e.g., means) and measures

" of - dispersion - (e.g., standard devi--

ations): and estimates. of realibility

, - should‘:be .reported: for -all selection

" procedures if.available. Such reports.
" should-be made for relevant race, sex,.
‘and - ethnic subgroups, at least on’ a
'statisticany reliable sample basis. "

¥'(8) * Alternative procedures {nveséi-

’ 9cted. The alternative selection proce: -

dures investigated "and -available evi-

. defice of their impact should be identi- -
 .fiéd’ (essential). . The “scope, -method, ..
"and findings'of the' investigation, and -
' the'coniclusions reached in light of the -
" findings, should be fuily described (es-

sentia.i).,*‘ e _
Y Uses and nppiicatiom The
ethods considered for use of the se-

, lectlon procedure (e.g., 85 & screening
J device with a cutoff. score, for group-
ingor ranking, or combineéd with'other -

‘ procedures in s, batiery) and available.
' evidence of thelr impact should be de-

scribed “(essential), This" *description

' should include the rationale for choos-

ing’the method ‘for operationai use,

“"and ‘the ‘evidence of thevalidity and
_utility of the procedure as it Is to be
_ used - _(essential).” The ' purpose _for -

: which ‘the procedure is to be used (e.g.,
- hiring, transfer, promotion) should be

" described (essential)..If the selection
procedure is used. with a cutoff score, -

the .user should describe the way in

" ‘which normal expectations of profi-
clency within the work force were de-

termined and the way in which the

“cutoff score was determined. .(essen-

tial). In addition, if the selection pro-
cedure. is to be used .for ranking, the

" user should specify the evidence show-

. ing that a higher score on the ‘selec-
. tion procedure is likely to result in
. better job performance. - .

-(8) Contact person. The xiame mail-

ing address, and telephone number of
. the person who may be contacted for
. further information about the validity

study should be provided (essential),
(9) Accuracy and completeness. The

report should describe the steps taken

to assure the accuracy and complete-

29 CFR. Ch. XIV (7- -93 Edition)-

ness of the collection analysxs. and
.. report of data and results..

D. Construct -validily; sstudzes Re-

“'ports of construct validity for.a selec-
tion procedure should include the fol-

lowing information: - .
(1) User(s), location(s) and date(s)‘

_ of study. Date(s) and location(s) of the
job -analysis and the gathering- of
‘other - evidence : called:. for .by.-these
_guidelines should be - provided (essen—

tial). .

(2) Problem and settmg. An explicit
definition of -the purpose(s) of<the
study and the circumstances in which
the study was conducted should. be

" provided. A description of existing ‘se-

lection procedures and cutoff scores, . if

‘any, should be provided..;-» ;...

(3) Construct definitiom A clea.r def-

‘inition of the construct(s). which are

believed to underlie "successful per-

"~ formance of the critical or: important
~work  behavior(s) should, be provided
Xessential). This -definition should . An-

clude the levels of construct perform-
ance relevant to the: job(s)-for which
the selection procedure is: to- be. used

v-'essentia.l) ‘There should be a summa-
fry of the position of the construct in

the psychological literature, -or:in the

- absence’ of such a_position, a descrip-

tion of the way in which the definition
and measurement of the construct was
developed .- and .- the .. psychological

theory undeijlying it (essential). Any
.quantitative data which identify or
. define .the - job constructs, such as

factor analyses, should be provided

-(essential). o
. (4) Job analysis. A description of the - .

method used to analyze the job should -
be provided (essential). A complete de-

. scription of the work behavior(s) and,

to the extent appropriate, work out-
comes and measures of their criticality
and/or importance should be provided
(essential). The report should also de-
scribe the basis on which  the
behavior(s) or outcomes were deter-

mined to be important, such as their

level of difficulty, their frequency of
performance, the consequences of
error or other appropriate factors (es-
sential). Where jobs are grouped or
compared for the purposes of general-

- jzing walidity  evidence, ' the work

behavior(s) and  work product(s) for
each, of the jobs should be descnbed :
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and conclusions concerning the simi-
larity of the jobs in terms of observ-
' able work behaviors or work products
" should be made (essential). -

(5) Job titles and codes. It, is eles;ra-'

' ‘ble to provide the selection procedure

user’'s job title(s) for the job(s) in
question. and the corresponding job

title(s) and code(s) from the United

States Employment Service's: dlction-
ary of occupational titles. -

(6) Selection procedure. The selec-

tion procedure used as a measure of

the construct should be completely
" and explicitly described or attached
(essential). If .commercially available

selection procedures are used, they
should be identified by title, form and

- publisher (essential). The research evi-.

dence of the relationship between the
selection procedure and the construct,
such as factor structure, should be in-

‘cluded (essential). Measures of central

tendency, varjability and reliability of

the selection procedure should be pro-

vided (essential).. Whenever . feasible,
these -measures.; should be - provided
separately for: each relevant race. sex
and ethnic group..- .- o

. (7). Relationship.lo ,zob perfonnance.
The.. .criterion-related .study(ies) .and
other empirical evidence of. the . rela-
tionship ‘between the construct meas-
ured by - the..selection .procedure -and
the related work behavlor(s) for the
job or jobs In question should be pro-
vided (essential). Documentation of

the -criterion-related studyies) should

satisfy the provisions .of .section 15B
above, or.section 15E(1) below. except

for -studies conducted prior to the ef-

fective .date of these guidelines (essen-
tial). Where a study pertains to a

- group of jobs, and, on 'the basis of the

study, validity is asserted for'a job in
the group, the ‘observed work ‘behav-
fors and the observed work products

for each of ‘the jobs ‘should be de-

scribed (essential), Any other evidence
used in determining whether the work
behavior(s). In each .of the jobs is the.
same should be fully described (essen-
tial). .

- (8)- Altemative procedures investi-

gated. Thé alternative selection proce-

_dures investigated and available evi-

dence of their impact should be identi-
fied: (essential).. The scope, method,

and findings of the investigation, and -

§ 1607.15

the conclusions reached in light of the
findings should be fully descrlbed (es-
sential). -

- (9)- Uses and applzcatzons The
methods considered for use of the se-

lection. procedure (e.g., as a screening
_device with a cutoff score, for group-

ing or ranking, or combined with other
procedures in a battery) and available
evidence of their impact should be de-

~ scribed (essential). This description
-should include the rationale for choos-

ing the method for operational use,
and the evidence of the validity and
utility of the procedure as it is to be
used (essential).:: The purpose for
which the procedure is to be used (e.g.,
hiring, transfer, promotion) should be

* described (essential). If weights are as-

signed to different parts of the selec-

tion procedure, these weights and the
validity of the weighted composite

should be reported (essential)..If the
selection procedure is used with a

. cutoff score, .the user should describe

the way in which normal expectations
of proficiency within the work force
were determined and the way.in which

the cutoff score Jwas; determined (es-

sentia.l) L EY 0 TS

..(10) Accuracy and. completene&& Jl"he:

report should descrlbe ‘the steps taken
to.assure:the accuracy. and .eomplete-
ness of -the.collection, analysis. »and

report of data and results, ‘i+..;p; i

(11) Source data. Each nser should

' maintain records showing all pertinent

information :relating to-its study. ’of

. construct validity. ::eep v vur e e

_ (12) Contact person. The name, mail
ing address, and telephone number of

‘the individual. who ;may be contacted

for further informatien about .the va-

lidity study should be provided (essen-‘

tial),  Cun L s
" of Evidence Qf validitv from other
studtes. When ;validity of a.selection

‘procedure is supported by studies not

done by the: user,-the evidence from

‘the original study or studies -should:be

compiled in a manner similar to that

required in the appropriate section of

this section. 15_above. In addition, the
follo\vmg evidence should be supplied:
(1) - Evidence . from ‘eriterion-related

ivalzdzty studies.—a. Job information.

A description of the important - -job

" behavior(s) -of- the user’s job and the
basis on which the behaviors were de-
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V'te'rmined to 'Vbef‘-iin"pertentl‘f should ‘be
provided (essential).”A full:description

of the basis for determining that these

.. important ' work" behaviors: are ‘the
- same as’'those of the“job in the or!gi- ‘
. nal study (orstudies): should be: pro-
vided (essential);: :'QiLuTLT e Sone G

‘b." Relevance of - criteria. Aifull de-
scription of the basis on-which:the'cri-

teria used in the-original studies:are

‘‘‘‘‘

should be provided (essential) Wt

c.! Other variables. The- slmilarity of

" . important applicant-pool ‘or ‘sample
“characteristics reported:in the original

" studies-to-those of the-user‘should be’
- described (essential)}’A description. of .
" the comparison’bétween' the: race; sex.:,
and ‘ethnic - compogition- of the‘user’s
. relevant labor mufket:and: the sample
in’ the original‘validity-studies should

be provided (essentfal)iuti 1)« itniiv

. d.. Use of - the selection procedure-A’
full ‘description should-be provided

showing that’'the use to be made of
- the: selection’:procedure ‘is - consistent
_ with'the findings of the origlnal validl-;
ty studies (essential); fxiiiit: . :
¢ e, Bibliography:’A’ hibliography of.
reports of validity of the selection pro- -

cedure for the job or:jobs:in question

~ . should be provided' (essential); Where .
any'of the studies included an investi-
gation: of -test fairness, the’ results of
this investigation should be provided.
* (essential), Copies of reports published
~in journals . that-are not commonly’

available should be described in detail

or attached (essential). Where a user

is relying upon unpublished studies, a

. reasonable effort should be made to
_ - obtain these studies. If these unpub-
lished studies are the sole source of va-

" lidity evidence they should be de-

‘séribed in detall or attached (essen- -

~tial). If these studies are not avaflable, -

‘the name and address of the source, =

an adequate abstract or summary of

_ - the validity study and data, and a con-
.- - tact person in the source organization
" should be provided (essential).
(2) Evidence from content vahdzty :
studies. See sectxon 14C(3) and section

§1607.16 Deﬁmtxons.

15C above. ]
(3) Evidence from construct valid:ty

.studies. See sectlons 1,41)(2) and 15D

above

i Emdence of. valzd’éty from cooper-,
atwe studies Where a selection proce-

=--29 CZR-Ch. XIV: (7-1-93:Edition)

dure has been validated through a.co-

operative study, :evidence -that. the

. study satisfies the requirements of sec- .
tions 7, 8 and 15E should be. provided
(essential).. = ot ool

'\vhl' ¥\1e i

“QG. Selection for higher {evel job. If a

"selection procedure is used to evaluate
candidates for’jobs at a-higher. level

than those for which they will initially
be’ employed, the: validity:’evidence
should satisfy the'docunientation pro-

- visions ' of this section.: 153.for the
" higher level job or jobs"'tmd in-addi-
“tion, the user should provide: (1)'a de:
“scription of the job’progréssfon struc:
“ture,: formal or ‘informal;(2):theé:data”

showing ‘how “many ”r“employees X
progress: ‘to the ‘higher:levelijob:and
the length of time needed to makeé this
progression; and (3) an“identification

~'of 'any anticipated -.changes~inthe -
higher level job. In addition; if the test
" measures a knowledge,cskill or-ability, -

the user-should provide evidence that'
the knowledge, skill:or:abllity is re-

_quired for the higher level-fob and the

basis« for the ::conclusion-s:thatthe

- .. knowledge, skill- or-ability is notiex:

pected to develop. from: the: training or

expeﬂenée on the jobv ey AT 4y

«H. Interim use of '.selection -proce--
dures. If a selection- prooedure s being
used on an interim basis because the -
procedure is not-fully supported by’

the required evidence of validity, the

user should maintain and have avalil-

- able (1) substantial evidence of validi-
-ty for the procedure, and (2) a report
showing the date on which the ‘study
- to gather the additional evidence com-
‘'menced,

the estimated completion .
date of the study, and a description of
the data to be collected. (essentlal).

(Approved by the Office of Mana.gement
and Budget under control number 3046-
0017) .

(Pub. L. 96-511 94 Stat 2812 (44 U. S C 3501

. el seq.))

[43 FR. 38295 38312, Aug. 25, 1978 as |
amended at 461‘?{83268 Dec. 31 19811 ’

Dsrmlnoxvs

" The following definitions shall apply

throughout these guidelines:

“A. Ability. A present competence to '

perform an observable behavior or a
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_ behavior which results in an observ-
-able product.

B. Adverse zmpact. A substa.ntially

~ different raté of selection.in . hiring,

promotlon, or other employment deci-
sion, which- works to the disadvantage
of members of a race, sex, or ethnic
See sectlon. 4 of these guide-
lines.

C. Compliance wzth these guzdelmes ‘
Use of a selection procedure is in com-
pliance with these guidelines if such
use has been validated in accord with
these guidelines (as defined below), or

_if such use does.not result in adverse

impact on any race, sex, or ethnic
group (see section 4, above), or, in un-
usual circumstances, if use of the pro-

cedure is otherwise justified in accord

with Federal la.w See section 6B'
above. . ’

. D. Content valuizty Demonstrated
by data showing that the content of a
selection procedure is representative

- of important aspects of performance
on the job. See section 5B and section .
3 140 - .. .n-.

E. Construct va,lidzty. Demonstrated
by data showing ‘that the selection
procedure measures the- ‘degree to
which candidates have identifiable
characteristics. which have been deter-

_mined to be tmportant for successful

S O Criterion-related valuizty Demon-

" strated by empirical data showing that
. the selection procedure is predictive of
" or significantly correlated with impor- -
tant elements of work behavior. See

: ‘sections 5B and 14B." .

‘G Employer.: Any employer subject
to’ the provisions ‘of the Civil'Rights
Act of 1964, as*amended, -including

"State’ or local governments and:any
Federal agency subject ‘to the provi-

slons'of section 717 of the Civil Rights
Act'of 1964, as amended, and any Fed-

" eral- contractor or subcontractor.-.or
- federally:
- tractor or subcontactor covered by Ex- :

, ecutive Order 11246, as amended. =~ =

assisted : construction con:

- H, Employment agency. Any employ-
ment agency subject to the provisions
of the- Civil Rights Act of 1964 as
amended o

L Enforcenwnt actzon. For the pur'

.- poses ‘of_section.4 a. proceeding. by a
Federal enforcement agency such as a,

§1607.16

lawsuit or an administrative proceed-
ing leading to debarment from or
withholding, suspension, or termina-

-tion of Federal Government contracts
- or the suspension or withholding of
Federal Government funds; but ‘not a

finding of reasonable cause or a concil-

_ation process or the issuance of right

to sue letters under- title VII or under

‘Executive . Order 11246 where such
finding, conciliation, or issuance of -

notice of right to sue is based upon an
individual complaint.

J. Enforcement agency. Any agency
of the executive branch of the Federal
Government which. adopts these
guidelines for purposes of the enforce-

- ment of the equal employment oppor-
‘tunity laws or which has responsibility .

for securing compliance with them.
K. Job analysis. A detailed state-

ment of work behaviors and other in- -

formation relevant to the job. .
L. Job description. A general state-
ment of job duties and responsibilities.
M. Knowledge. A body of iInforms-

‘tion applied directly to the perform-

ance of a function. ...
- N. Labor organization. Any labor oro

: ‘ganization subject to the provisions of

the Civil Rights Act of 19864, as amend-
ed, and any committee subject thereto
controllmg apprenticaeship or-. other
training. R TR -h

N o B Observable. Able -to ~be, . seen.
heard. or -otherwise perceived by:a

- person other tha.n the person perform-

ingthe action. .-sx. ;i ¥qar -0
P. Race, sex, or ethnic groap Any

~group-of -persons identifiable -on -the
grounds of race, color, religlon. sex, .or

natfonal origins -4 ¢ 5ivy e nas
1+ Q.. Selection . procedure. Any meas-
ure, combination of measures, or pro-
cedure used as a basis for-any employ-
ment decision: Selection procedures in-
clude - the - full \range.«of ~assessment
techniques:from-traditional paper and
pencil tests, performance tests, train-
ing programs, or probationary periods
and : physical,  educational, and -work
experience requirements through in-
formal or casual int,erviews a.nd uns

“l’

: cored application forms.

'R. Selection rate. The proportlon of
applicants -or candidates who are
hired, promoted, or otherwise selected.

.. 8.. Should.--'The -term “should” as"
- used in-these guidelines is intended to
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- circumstances
-courses of. action are open to users..
. _*'T. SKill. A present, observable com-.
’ ~petence ‘to perform a leamed psycho- :

. moter act. -

. connote action which s necessary to-
. - . achieve ‘compliance with the. guide- -
< . lines, while recognizing that thereare

- where -,

o -

o Techmcal feasibihty The exisi:-

‘ " - ence -of conditions permitting the con-

duct: of - meaningful - criterion-related

. 'validity ‘studies. These . conditions in- -

* _clude: (1) An adequate sample of per-

Viae, -

sons available for the study to achieve

. findings of statistical significance, 2

having or being able‘to obtain a suffi-

. clent range of.scores:on the selection .
'~ 'procedure-and job pérformance meas-
. . ures to produce:vallidity results which .
" can be: expected to be :representative -

-of ‘the: results if‘the ranges normally
' expected were utilized; and (3) having

adequdcy. See section 14B(2). With re-

~ spect to investigation:of possible un-.
" . fairness, the same considerations. are
" 'applicable to each group for which the
- study is made. See section 14B(8).:: (

'V. Unfairness of selection procedure. SeedEl
A'condition in"which members of one -:~%-
-‘race, sex, or ‘ethnic group characteris-
tically obtain lower scores on a selec- -

tion ‘procedure :than members -of an-

. other group, :and the differences ‘are’ .
not ‘reflected in’ differences in meas-
_ ures of job performance. See section

T 14B(T) e S

:'W. User. Any employer, labor organi-

. -zatlon, employment agency, or. licens- _
- ing or certification board, to -the
" extent it may be covered by Federal
equal employment opportunity -law,
which uses a selection:procedure as a
basis for any employment - decision. -
' Whenever-an employer, labor organi-.
zation, or employment’ agency is re- -

quired by law to- restrict recruitment

for any occupation to those applicants
. who have met licensing or certification

. requirements, the licensing or certify-
 ing authority to the extent it may be
"‘covered by Federal equal employment
" opportunity law will be. considered the

user with respect to those licensing or

- . certification requirements. Whenever:;'
a State employment agency or service
pnnciples set forth below should serve

does no more than admimster or moni—

alterna.tlye‘ :

{§ 1507.17

:color, -
“origin. This statement is issued as an

129 CFR Ch. XIV (7-1-93 Edition)

. tor al ‘procedure ' as permitted by De-

partment .of Labor regulations, and
does ‘so’ without making referrals -or

. taking any other action on the basis of

the  results, the State employment °

,agency will not be deeméd to be a user.’

*X.' Validated. in -accord with these

‘guidelines or properly - validated. ‘A
. demonstration that one or more validi-
- ty study or studiles meeting the stand-

ards of these guidelines has been con-
ducted, . including’ investigation ‘and,

- where appropriate ‘use’ of: suitable al-
_ ternative selection procedures as con-
‘templated by section’ 3B, and ‘has pro-

duced evidence of validity sufficient’ to

warrant use of the procedure for the -
- intended purpose’ under the st.andar

of these guidelines e o
Y. Work’ behemor An activity per-
formed to achieve the ‘objectives of

* or being able to’ devise-unbiased, reli-- ‘the 'job. Work. behaviors involve ob-

L  able.and relevant measures of job per-.
formance or other criteria of employee -

servable (physica.i) components and

: unobservable (mental) components. A .
“ work béehavior consists of the perform-
ance of one or moreé tasks. Knowl-

edges, skills, and abilities are not be-

_ haviors, ‘although’ they may be applied :
in work behaviors. Uit s s deen

Poi:ey siatement on afﬁmaiwe‘
“~action (see section’ 13B) : "_"

'I‘he -BEqual Employment Opportuni~
ty .Coordinating - Council . was estab-
lished by act of Congress in 1972, and

-~ charged with rwponsxbility for devel-

oping and :implementing agreements
and policies designed, among. other
things, to eliminate conflict and incon-
sistency. among the agencies: of the ]

‘Federal - Government responsible for

administering Federal law prohibiting
discrimination. on- grounds of - race;
‘sex,. religion, .and. national"

initial response to the requests of a

‘number of State and local officials for
- clarification of the Government’s poli-

cies concerning -the role of affirmative

“-action - in 'the “overall -equal‘ employ- .
‘ment opportunity program. While the
“Coordinating Council’s’ adoption  of
_this- statement . expresses only. the
‘views, of the signatory agencies.con-

cerning this important subject, “the
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as pohcy guidance for other F'ederal
agencies as well.

- (1) Equal employment opportumty is
'~ ‘the law of the land. In the public
. sector of our society this means that

~all persons, regardless of race, color,
religion, sex, or national orxgm shall"

" have equal access to>positions .in the. -

- public service limited only by their

-ability. to do the job. There is ample -
- evidence in all sectors of our society -

that such equal access frequently has
been denied to members of certain
groups because of their sex, racial, or
“ethnic characteristics. The remedy for
"such past and present - discrlmmation

" is twofold.

On the one hand vngorous enforce-
ment of the laws against discrimina-
tion is essential. But equally, and per-

-haps even more important. are affirma- -

" tive, voluntary efforts on the part of
public employers to assure that posi-

. .tions in the public service are genuine-
ly and equally accessible to qualified

- persons, without regard to their-sex,
racial, or ethnic characteristics. With-

' out such efforts equal employment op-
portunity is no more than a wish.. The -
importance -of -voluntary affirmatlveA _

" action on the, part of employers is un-
: derscored by title VII of the Civil
" Rights Act of 1964, Executive Order

- 11246, and related laws and. regula-
- tions—all -of which emphasize volun-

_tary action to achieve equal employ-
ment opportunity.

-As with most mahaéement objec- .

tives, a-systematic plan based on sound
organizational analysis and problem
. Identification “iS-crucial to the accom-

plishment of affirmative action objec-
tives. For - this reason, the Council

urges all State and local governments -
. to develop-'and implement results ori-

ented affirmative-action plans which
" deal with the problems so identified. :

tended to assist State and local gov-
ernments by illustrating the kinds of

"~ analyses and activities which may be -

. appropriate for a public employer's
“voluntary affirmative action - plan,

. This statement does not address reme-
.- dies imposed after a finding of unlaw-
" ful discrimination. : ‘

(2) Voluntary affirmative actlon “to
- assure equal employment opportumty
“is appropnate at. any stage of the em-

§1607 17

p1oyment process. The nrst step'in the
. construction of any affirmative action

plan should be an analysis of the em-
ployer's work force to determine
whether precentages of sex, race, or

. ethnic groups in individual job classifi-.
cations are substantially similar to the
.precentages of those groups available
"’in the relevant job market who possess
the basic job- related qualifications.

When substantial disparities a.ré
found through such analyses, each ele-
ment of the overall selection process

should be examined to determine.

which elements operate to exclude

_persons on the: basis of sex, race, or
ethnic group. Such elements include,
‘but are not limited to, recruitment,

testing, ranking certification inter-

~ view, recommendations for. selection,

hiring, promotion, ete. The examina-

 tion of each element of the selection

process should at a minimum include a

- determination’of its’ validity in predict-,
- ing job performance. -

"~ (3) When an employer has reason to

" believe "that its selection procedures
have the exclusionary effect described

in paragraph 2 above, it should initiate
affirmative steps to remedy the situa-
tion, Such _steps, which In deslgn and
execution may ‘be race, oolor. sex, or
ethnic “conscious,” lnclude. but’ are
not limited to, the following‘

:(a) The establishment of a long~t,erm'

goal, -and short-range, . interim. goals

and .timetables : for.~the: specific ;.job

classifications, : all - of: which.. should
take into account the availability .of

. basically qualified persons in the rele-
vant job market:.

i,

b) A recruitment prograiﬁ designed

‘“to ‘attract qualified members of ; the

group In question; .. - =

4
l\lsx¢

{¢) A systematic effofﬁ to ox:ganlze ~

work and redesign jobs in ways that

, - provide opportunities for persons lack-
" The ‘following paragraphs arein- -

ing “journeyman" level ‘knowledge or

‘skills to enter and, with appropriate
. training, to progress in a career field:

(d) Revamping selection fnstruments |

or procedures which have not yet been
validated in order" to reduce or elimi-

" nate exclusxonary effects on particular
‘; groups in particular job classifications;

“(e). The .initiation of measures de-
signed to assure that members of the
affected group - who . are 'qualified to

perform the job are Included within
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" the pool of persons from which the se- -
lecting official makes the selection, P

§9) Al systematic effort ‘to provide

career ° advancement Araining, 'both .

classroom and’ on-the.job to employ~

- eés locked into dead end jobs; and-.
(&), The establishment ‘of a system’
‘ ior regularly monitoring the effective
ness - of ‘the particular affirmativej
" action program, -and procedures for -

aking timely ‘adjustments -in “this

" program where effectiveness is not
- demonstrated.

(4) The goal of ° any affirmative

. - action plan should ‘be achievement'of -
a genuine equal employment opportunf = .° *
1. ¢ ‘ty for all qualified perfsons. Selection .
- .under such plans ' should "be based:

- upon the ability of the ‘applicant(s) to-
.- do'the work. Such’ pla.ns should not ré-
. quire the selection of the ‘unqualified,
. '“or the unneeded, nor should they re-
- quire the selection of. persons on the’

basis of race, color, sex, religion. or na-

" tional origin Moreover,” while ‘the
: Council ‘believes ‘that 'this statement.
: should -serve to assist State -and local'
J employers, as well as Federal agencies,
" it recognizes that affirmative action
: cannot ‘ be ‘viewed as a’standardized.
- . program which must be accomplished-

. in the same way at a.il times in nllv.n,;
' tice. and the Civil Service Commission

places. " ° 5 " ..

.

‘Accordingly, the Council has not at~
tempted to set forth here either the .
minimum - or.- maximum voluntary E
- steps that employers may take to deal”

with their . respective situations.

Rather, the Council recognizes that -

under . applicable authorities, State

.and local employers have flexibility to
"formulate - affirmative action plans -

that are best suited to their particular

" situations. In this manner, the Council
‘believes that affirmative action pro-

grams will best serve the goal of equal
" citation. 'I‘he specific ~additional cita-

- tiohs are as follows:

employment opportunity. .
ReSpectf ully submitted
Haroid R Tyler, Jr, )

" Deputy Attomey General and Chairman.
of the Equal Employment Coordinat- -

lng Councll
: Michael H Moskow.
Under Secretary of Labor. .

. . Ethel Bent Walsh _
L Acting Chairman. ‘Equal Employment
opportunity Commission.

: Robert E. Hampton,

é9'crn cﬁ(xw (7-1-93 Edition)’ -

Chairman Civll Service Commissnon
- Arthur E. Flemming, .
Chairman. Commission on Civil Rights. -

Because of its €qual employment op-"

, portunity responsibilities under the

State and' Local Government Fiscal

Assistance Act of 1972 (the revenue

sharing act), the Department of Treas-

ury was invited to participate in the

formulation of this policy statement; .
and it'concurs and joins in the adop-_

. tion of this policy statement
‘ Done thls 26th day of August 1976

e,

Richard Albrecht,
General Counsel
Department oi the Treasury

S
-

§ 1607.18 Cxtat:ons. :

“The official title of these guidelines
is “Uniform Guidelines on - -Employee

* Selection Procedures (1978)?, The Uni-

form Guidelines on. Employee Selec-:
tion'Procedures (1978) are intended to’
establish a uniform Federal position in
the area of prohibiting diserimination

-in'employment practices on grounds of

race, color, religion,’sex, or ndtional
origin.’ These guidelines have been

adopted ‘'by the Equal - Employment
'Opportunity Commission, the Depart-

ment of Labor, the Department of Jus-

'I‘he otiicial citation is:

Section —, Uniform Guidelines on Em
ployee Selection Procedure (1978); 43 FR
—-(August 25, 1978). -

'I'he short form citation is:

Section — ¢ GQES P. (1978), 43 FR —_—
(August 25, 1978)

~When the guidelines are cited in
connection with the activities of one
of the issuing agencies, a specific cita-

‘tion to the regulations of that agency -

can be added at the end of the above

Ie}qual Employment Oppcrtunity Commis-
sion

29 CFR part 1607

Department-of Labor

© Office of Federal Contract Compliance Pro-.

grams -
41 CFR part 60—3

' Department of Justice

28.CFR 50.14
Civil Service Commission
5 CF‘R 300. 103(c)
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Normally when citing these guidelines,
the section number immediately pre-

-ceding the title of the guidelines will

“be from these guidelines series 1-18. If

a section number from the codifi ication
for an individual agency is needed it
can also be added at the end of the
" agency citation. For example, section
6A of these guidelines could be cited
for EEOC as follows:

Section 6A, Uniform Guidelineson Em-
ployee Selection Procedures {(1978); 43 FR
——, (August 25, -9‘?8) 29 CFR part 1607,
sectxon 6A.

PART 1608—AFFIRMAT!VE ACTlON
APPROPRIATE UNDER TITLE Vil OF
THE CIVIL RIGHTS ACT OF 1964
AS AMENDED

Sec.
1608.1 Statement of purpose

1608.2 Written interpretation and opinion.

1,608.3 Circumstances under which volun-
tary.affirmative action is appropriate.
1608 4 - Estabhshing affirmative action

plans.
16085 Aft‘irmative action compliance pro
T ograms under Executive Order No. 11246
‘as mendedm RN IR, s Ay RS A
1608 6 Affirmative actlon plans which ‘are

part of Commission. conclﬁatlon or. set«, ;

-tlement agreements. - .. ...
1608 7  Affirmative. action. plans or pro-
, grams under State or local hw

1608.8 ' Adherénce to court order. °

DT

) 1608 9 Rellance on directions of other gov~

s l"\ "%"
>0 :

- ernment agencies.’ >
1608.10 Standard of review.
1608.11 Limitations on the. appllcatlon of

these guidelines.

1608 12 Equal employment opportumty
plans adopted pursuant to Qection 717 of

Tltle VIL

Aumonxw Sec 713 the Civil Rights Act
of 1964, as amended, 42 USC 2000e-12 78
Stat. 265. - L

Souncs 44 FR 4422 Jan 19 1979 unless
otherwlse noted T e

. §1608.1 Statement of purpose.

(a) Need for Guidelines... Since the
passage of title VII in 1964,.many em-
ployers, labor organizations,'end other
persons - subject - to " title VII have
changed " thexr "employment practices
and systems” to improve employment
. opportumtles for minorities and
. women, and this must continue. These

‘changes have. been undertaken either
on the initiative of the employer, labor

actment of title :VII. Congress did.

§ 1608.1

organization, or other person subject

to title VII, or as a result of co

“tion efforts under title VII,

under Executive Order . 11246,
amended, or under other Federal,

" State, or local laws, or litigation. Many
“decisions taken pursuant to -affirma-
. tive action plans or programs have

been race, sex, or national origin con-
scious in order to achieve the Congres-
sional purpose of providing equal em-
ployment opportunity. Occasionally,

‘these actions have been challenged as

inconsistent with title VII, because
they took into account race, sex, or na-
tional origin. This is the so-called “re-
verse discrimination” claim. In such a

situation, both the affirmative action

undertaken to improve the conditiens
of minorities and women, and the ‘ob-
jection to that action, are based upon

the principles of title VII. Any uncer- -
tainty as to the meaning and applica-
tion of title VII in such situatiens
threatens the accomplishment of the

clear Congressional intent to encour-
age voluntary affirmative:action. The
Commission ‘believes that by.-the.

intend to expose’'those: who:¢o

with the Act to charges that they are
violating . the very statute they _are

seeking to implement Such a resutt
would immobilize.or reduce: the: efforts
of many .who :would otherwise . take

- action to’ improve the opportunities of
-minorities and ‘womeén’ without Tlitiga-
tion, thus frustratlng the Congressiom‘-- :

al intent to, encourage : :voluntary

action and. increasmg the. prospect of
title ‘VII litigation; The+Commission

believes that it' is. now: necessary 16

clarify and harrnonize the principks..
- of title VII in order to achleve thw

Congressional - objectives a.nd protect
those employers; labor; organizatiom.

. and other persons:who. comply wlm
the principles of title VII. - '

(b) Purposes of tzae VII Congress
enacted title VII'ln" order to improve

the economic and social condxtions of
minorities and women - by providing -

. equality:of- opportunity -in-the: work
place. These conditions were'part. of k3
larger pattern of restrictlon. exclusim..
dxscnmination segregation. and infeii-.

or treatment of minorlties and wom
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‘ Harassment Guidelines

Issue

What are the standards for determining whether workplace conduct constitutes
unlawful harassment on the basis of race, color, religion, gender, national origin,
age or disability?

A

. Background

On October 1, 1993, the Commission issued Proposed Guidelines on
Harassment Based on Race, Color, Religion, Gender, National Origin, Age
or Dis'ability, 58 Fed. Reg. 51,266 (Oct. 1, 1993). The Guidelines set forth
standards for determining whether conduct rises to the level of unlawful
harassment under the anti-discrimination statutes, and standards for
determining whether an employer should be held liable for such
harassment. '

The Guidelines were drawn from existing caselaw, Commission Decisions,
the Sexual Harassmerit Guidelines, the National Origin Guidelines, and the
Commission’s Policy Statement on.Current Issues of Sexual Harassment.

- The Notice'and Comment period expiréd oh November 30, 1993. The
- Commission received 86 comments during that period which OLC is in the

process of reviewing, analyzing and incorporating. -

Following expiration of the Notice and Comment period, a number of
individuals published op-ed pieces suggesting that the Guidelines were
intended to bar all religious expression from the workplace. Following
publication of these pieces, thousands of individuals have written to EEOC
expressing concern about the inclusion of religion in the Guidelines. OLC
is presently reviewing these comments and is considering whether
inclusion of religion in the Guidelines violates the First Amendment's
guarantee of free exercise.

Commission staffers have held meetings with members of groups
representing interests of the religious right and various civil rights groups
to enable these groups to express their views on whether religion should
be included in the Guidelines. In addition, OCLA and OLC have conducted

a number of briefings on the Hill for congressional staffers. In preparation

for those meetings on the Hill, OLC produced a Fact Sheet as well as a
number of memoranda on the First Amendment issue.

On May 13, 1994, the Commission extended the comment period on thé
Proposed Guidelines for another thirty day period. This second comment
period will close on June 13, 1994,



G. On. June 9, 1994, a Subcommittee of the Senate Judiciary Committee
conducted hearings on the Proposed Guidelines, focusing on the
advisability and permissibility of the Guidelines’ coverage of religious |
harassment. Commission staff testified at this hearing, as well as business
people and individuals representing religious organizations and civil rights
groups. , : :

H. Elements of the Guidelines drawing considerable response:

1.

¢

Whether the Guidelinés conflict with the First Amendment's

. guarantees of free speech and freedom of religion.

2. Whether the Commission should apply the "reasonable person in
the same or similar circumstances” test as opposed to a
“reasonable person” test in determining whether conduct may be
< ~ considered harassment. - Whether application of this reasonable
- person standard comports with Harris v. Forklift Sys., Inc., 114 S.
Ct. 367 (1993), which was decided subsequent to the issuance of
the PrOposed Guidelines.
3. Whether the Proposed Guidelines- should be consolidated with the
‘Sexual Harassment Guidelines, 29 C.F.R. § 1604.11. '
4. Whether a "knew or should have known" standard should be applied |
in considering employer liability for acts of non-employees.
5. Whether a single epithet"may constitute haraésment."
6. How to define more precisely the terms “agent" and
“immediate and ‘appropriate corrective action."
im. Ognon
A. Modify/clarify Guidelines and add specific examp!es in Question & Answer
format.

B.  Take religion out of the Guidelines.

C. Issue no Guidelines



Issue

'Retroactivity of the Civil Rights Act of 1991

. ‘

To what extent can provisions of the Civil Rights Act of 1991 be applied in
pending cases following the Supreme Court’s April 1994 decisions that the
sections of that Act authorizing damages and reversing the prior Patterson
decision are prospective only?

Background
A

’

In April 1994, the Supreme Court decided that Sections 101 and 102 of the
Civil Rights Act of 1991 -- which respond to the Court’s prior decision in
Patterson v. MclLean Credit Union and authorize damages and jury trials,
respectively -- could not be applied in cases challenging pre-Act conduct.
See Landgraf v. USI Film Products, 62 U.S.L.W. 4255 (U.S. Apr. 26, 1994)
(Section 102), and Rivers v. Roadway Express, Inc., 62 U.S.L.W. 4271
(U.S. Apr. 26, 1994) (Section 101).

The Court rejected arguments that there was clear Congressional intent to .
make the entire statute retroactive and stated that it would apply a
presumption against statutory retroactivity except in limited circumstances,
such as the enactment of new procedural rules. In Rivers, the Court also
rejected arguments that Congress intended to restore pre-Patterson law in
pending cases. The decisions leave unclear the extent to which other
provisions of the Act can be applied to pending cases.

OLC has completed and circulated among other headquarters offices a
draft enforcement guidance on the appropriate treatment of these other
provisions. Most of these provisions respond to Supreme Court cases

" decided in 1989. The draft guidance takes the positions, among others,

that:

1. Section 105, which codifies the disparate impact theory of

discrimination, can be applied to pre-Act conduct because it was

~ clearly intended to be restorative of the law predating the Supreme
Court’s Wards Cove decision;

2. Sections 106 and 107, which prohibit norming of test scores and

‘ impose liability in "mixed motive" cases (contrary to the Supreme
Court’'s Price Waterhouse decision), create new liabilities for
employers and thus cannot be apphed to pre-Act conduct;

. 3. Section 108, which responds to Martin v. Wilks, can be apphed to

all post-Act challenges to consent decrees, regardless of the date
on which those decrees were entered;



4, Section 112, which overturns Lorance v. AT&T Technologies, can
be applied in all cases in which post-Act injury is alleged, as well as
in those cases in which the date for challenging adoption of a pre-
Act seniority system had not lapsed by November 21, 1991;

5, Section 113, which authorizes expert witness fees, can be applied
“in cases challenging pre-Act conduct to the extent that the fees
were incurred post-Act;

6. Section 114, which modifies the statute of limitations and authorizes
interest for federal employees, can be applied i in cases challengmg
“pre-Act conduct, with some restrictions; and

7. Section 115, which eliminates the twof/three year statute of
limitations for ADEA suits and replaces it with a 90-day suit filing
period identical to Title VIl suits, can generally be applied in cases
challenging pre-Act conduct that were viable on the Act's effective
date.

The retroactivity issue has always been a controversial ‘one and the
Commission's prior treatment of the issue reflects that controversy.

1. In December 1991, the Commission issued a policy guidance

concluding that the damages provisions of the 1991 Civil Rights Act -

were prospective only -- a position now adopted by the Supreme
Court, albeit for dlfferent reasons than those stated in the
Commission’s guidance. The rationale of the guidance lent itself to
the interpretation that the Commission would find the entire Act to
be prospective only.

2. The guidance, which had been drafted by OLC at the explicit
direction of former Chairman Kemp, was heauvily criticized by civil
rights groups. It was finally rescinded by the Commission in April

11993, and the Commission participated in amicus’ briefs to the
Supreme Court arguing that Sections 101 and 102 of the Act should
be retroactlve

3. Between issuance and recision of the guidance, the Commission
directed OLC to prepare numerous drafts of guidances taking
different positions on the. retroactivity of other provisions of the Act.
Althouzi: the Commission ultimately approved documents that
effectwely treated both Sections 108 and 112 as retroactive, it has
never issued policy on' the appropriate treatment of the other
sections.



. ‘Affirmative Action
. Issues

The issue of affirmative action is controversial, and there are differing
interpretations  of what affirmative action means.  Furthermore, there is
disagreement within the Commission as to whether or not policy should be issued.

1. Background

“A. . The term "affirmative action" has become a political issue. Critics deride
' it as quotas and mandatory preferences for minorities and women.
Supporters view affirmative action as a positive and necessary method of

, remedymg historical drscrlm nation. :

-B. ~ There is a draft enforcement guidance that addresses the standards for
voluntary affirmative action plans established in Johnson v. Transportation
Dept.. Santa Clara County California. Those standards are as follows:

1. A voluntary affirmétive action plan must be designed to eliminate a

‘manifest imbalance in traditionally segregated job categories. An
: - employer must show that there is a srgnn" tcant disparity between the
' - representation of a targeted group in the employers workforce and
. : in the relevant labor pool

2. A vquntary affirmative actron plan cannot unnecessanly trammel the
~ rights of non-targeted groups. The plan cannot absolutely bar the:
opportunities of non- targeted groups. A

3. A voluntary affirmative “action plan must be temporary and not
intended to maintain a raC|aI balance.




Issue

.Minority Recruitment

Is it permissible under Title VIl for employers and/or employrhent agencies
(including college placement offices and bar association referral services) to
engage in certain focused recruitment and referral practices designed to assist

‘employers in meeting their voluntary affirmative action objectives?

¥

This is a politically sensitive issue -- one that involves a legitimate desire among
many employers and employment agencies to increase employment opportunities
for minorities and ‘women (and improve their own EEO profiles), but that also
involves a balancing of the rights and interests protected by Title VII.

Backaround -

A

The term "minority recruitment” is shorthand for a variety of practices
targeting both minorities and women. These include, among others,
exclusively recruiting, interviewing, and referring minority and female
candidates; holding minority-only or female-only job fairs and recruitment
dinners; sponsoring minority and female clerkship or internship programs;
and maintaining minority and female resume books.

The Commission’s existing position is that, under general Title VII
principles, practices targeting only minority and female candidates or
excluding non-minority or male candidates -in order to serve affirmative
action .goals may run afoul of Title VII. This position is reflected in EEOC
Compliance Manual Section 631, pertaining to employment agencies, and
in several Commission decisions from the mid- to late-1970’s.

. As a legal matter, minority recruitment practices are potentially violative of

several Title VII provisions. With respect to employment agencies, the
principal hurdle is Section 703(b). That section makes it unlawful, absent

‘a BFOQ, for'an agency to fail or refuse to refer or to classify or refer for

employment on the basis of an individual's protected status. Additionally,
Section 704(b) prohibits an employment agency from printing or publishing
or causing to be. printed or published any employment notice or
advertisement indicating a preference based on such status, agam absent
a BFOQ. : :

With respect to employers, Section 703(a) makes it unlawful to "limit,
segregate, or classify" applicants for employment in any way which would
deprive or tend to deprive them of employment opportunities on the basis
of their protected status.



This issue involves a tension between competing concerns. On the one

hand, employers seek to use these recruiting techniques as a means of

correcting for historical discrimination and increasing the representation of

~-minorities and females in their work forces. On the other hand however,
these practices may violate Title VII.

We are considering drafting policy for the Commission on the issue of

- minority recruitment. That document will propose the position that minority

recruitment is permissible under Title VII if undertaken as part of a valid

~ affirmative action plan and if simply one component of an overall non-
restrictive recruitment and hiring process.



L.

Issue

vSpeak-English-Only Rules

%

In 1993, the Ninth Circuit |ssued a demsuon in Garcia v. Spun Steak- Company ‘

“that conflicts with Commission policy on speak-English- -only rules :

Background

A

 The Commission’s’ existing policy on -this _issue lS stated in . the

Commission’s Guidelines on Discrimination Because of National Origin, at
29 C.F.R. Section 1606.7, and in EEOC Compliance Manual Section 623.

It is the Commission’s position that, where such rules are applled at all

" times in the workplace, they presumptlvely violate Title VII and will be

closely scrutinized. Where they are applied only at certain times, they may
be lawful if the employer can show that they are justified by busmess
necessity. ‘ , S _ :

The Commission's - position is based on "administrative notice" that an
individual's primary ' language is often an essential national origin
characteristic, and that prohibiting an employee from speaking in his/her
primary language at work disadvadtaggs the employee on the basis of -
his/her national origin. That is, the Commission presumes that such rules
have adverse impact. Such rules may also.create a hostile working
environment. :

In Garcia v. Spun Steak Company, the Ninth Circuit upheld the employer’s
speak-English-only rule- and declined to. defer to the Commission's
Guidelines, noting its disagreement with certain aspects of the
Commission’s position. In particular, the court held that plaintiffs have to

'prove adverse.impact, not merely assert !t

~ After the Nmth Circuit denied the plaintiffs’ petition for rehearing and the ‘
- suggestion for rehearing en banc, plaintiffs (represented by the ACLU) filed -

' a petition for certiorari with the Supreme Court. The Supreme Court has

not yet decided whether to grant cert.. The Court has, however, requested
the Government's views on this issue. EEOC submitted a draft brief to the

‘Solicitor General in April 1994 and the Government's brief was filed in

June 1994. ’ .

There is no need for the Commission to modlfy its position on this lssue‘ _

‘unless and until the Supreme Court issues a decision on Spun Steak that

is at odds with our existing position. Otherwise, the Ninth Circuit's decision
affects only field offices in that jurisdiction.. In all other cnrcu:ts the EEOC s

, pOSlthﬂ is unaffected



After-Acquired Evidence

'-

Issue

Can an ernployer avoid liability for proven discrimination where it discovered after-
the-fact a legitimate justification for the adverse action? For example, if an
employer fires an individual due to his race, but discovers after-the-fact that the
individual had lied on his original job application about his educational credentials,
can the employer avoid liability for the discrimination? ,

Background

A.

We addressed this issue in Section 1lI(C)(3) of the Commission’s Revised
Enforcement Guidance on Recent Developments in Disparate Treatment
Theory. In that guidance, we stated the following:

1. An employer- cannot avoid liability for discrimination where lt
produces evidence of an after-the-fact justification.

2. However, where the employer proves that a justiﬂcation discovered
after-the-fact would have induced it to take the same adverse action,
it will not be required to reinstate the complainant or to pay the
portion of back pay or compensatory damages accruing after the

- date that the legitimate basis for the adverse action was discovered.

3. An after-the-fact justiﬂcétion will not shield an employer from liability
for punitive damages where the employer’'s discriminatory action
was undertaken with malice or reckless indifference to the victim's
rights. o

Since the Enforcement Guidance was drafted, there have been numerous
court cases involving after-acquired evidence, and the issue has received
some attention in the press. Two circuits have held that the plaintiff is
entitled to no relief at all where an after-the-fact justification is established,
but others have taken positions similar to that of the Commission.

On May 23, 1994 the Supreme. Court agreed to review McKennon v.
Nashville Banner Publishing Co., an ADEA case involving after-acquired
evidence of wrongdomg In McKennon, the Sixth Circuit held .that after-
acquired evidence is a complete bar to recovery where the employer can
show it would have fired the employee on the basis of the evidence:




Uniform Guidelines on Employee Selection Procedures (UGESP)

lssue

Are revisions necessary or appropriate?

Background

A.

UGESP has long been a lightening red for contfoversy between.those who

~ question its dictate that employers generally validate® tests that have

disparate impact and those who believe that it represents a necessary and
appropriate way to implement Title VII, particularly in light of the renewed
vitality given to the disparate impact cause of action by the Civil Rights Act

‘ of 1991.

Independent of this fundamental disagreement, there have been numerous
suggestions, discussed informally among Commission staff, for. necessary
revisions to UGESP to account for case law and statutory devetopments
Among the changes that have been discussed are:

a. M_odmcatton of Sectton 1607.4(C), whxch generally exempts an
" -employer whose "total selection process" has no impact. This is
inconsistent with Connecticut v. Teal, 457 U.S. 440 (1982) which

_barred a "bottom line" defense.

b. Modification of Section 1607.4(D), which adopts the "4/5 rule" or

"80% rule" for assessing impact. That rule has been widely
criticized by courts; on the other hand, UGESP sets the rule as a
“first cut rule of thumb, and-does not preclude more sophisti cated
statistical calculations of impact.

C. Modification of those sections (among them Sections 1607.6 and

©1607.14) that arguably could be read to permit norming as a means

to eliminate impact, in vnolatten of Section 106 of the 1991 Civil
Rights Act

d. Updates to ensure consivstenvcy of the Guidelines with current
standards of the American Psychological Association.

Modifications to UGESP could, however create sugmﬁcant logistical and

other problems.

a. Corﬁmis‘sion cannot change the Guidelines unilaterally. They were
adopted in 1978 by four agencies. :



b. Opening any of the provisions to modification may mean that other
provisions will be challenged as well.

" In addition, it is unclear that modification of the actual language of the
Guidelines is necessary to address some of the above-identified problems.
Problems with sections on the 4/5 rule and those authorizing norming can
perhaps be better addressed through a policy guidance that would prowde
gloss on the proper application of these sections.

Draft Compliance Manual section and draft Commission decision on
calculations of impact under UGESP were prepared in the mid-1980s but
never issued. No document addressing validation standards or business
necessity was ever prepared based on assumption that field would not be
involved in analyzing validation evidence.



Section 106 of 1991 Civil Rights Act

Issues

Section 106 provides that it is unlawful "to adjust the scores of, use different cutoff
scores for, or otherwise alter the results of employment related tests [used in
selecting individuals for employment or promotion] on the basis of race, color,
religion, sex or national origin." How should this provision be interpreted? What
sorts of tests are covered by this section? What sorts of scoring devxces are

prohibited?

Background

A

It is clear from the legislative history that Congress enacted Section 106
in order to halt the practice of "race norming." Norming is a practice by
which test scores are calculated to reflect percentile rankings within each
candidate’s class. The issue was originally fueled by debates over the use
of subgroup norming in he Department of Labor's General Aptitude Test
Battery (GATB). The Department of Labor decided to adopt this practice
based on studies showing that racial differences in test performance on
GATB were much larger than differences in job performances. Subgroup
norming compensated for this discrepancy. However many news articles
lambasted the- practsce

We have campleted and circulated among other headquarters offices a
draft enforcement guidance on whether Section 106 prohibits an employer
from choosing a scoring technique that applies to candidates of all classes,
such as banding, where the choice is motivated by a desire to increase the -

number of protected class members who score high enough to be

considered for employment. Pursuant to instructions from a Commissioner,
this document has not yet been submitted to the full Commission.

The draft guidance sets forth the position that:

1. Section 106 does not prohibit any scoring techniques in which all
candidates are subject to the same scoring standards, even if the
purpose or effect of a certain technique is to benefit protected class
members.

2. If an employer utilizes a scoring technique that produces adverse
impact, and if an alternative scoring technique would be equally
effective and would produce less adverse impact, then the employer
is required to switch to the second technique.



- C.  We have been responding to numerous phone calls and letters regarding
the meaning of Section 106. Most of the questions have concerned gender
normed physical fitness tests. -

D. We have been analyzing whether Section 106 prohibits gender normed
physical fitness or personality tests, and whether it prohibits race norming
of all cognitive ability tests. We have not yet drafted guidance, due to the
earlier instructions. Questions we're considering include:

1. Whether gender norming of phyS|ca| fitness tests falls outside the
scope of Section 106, based on an argument that such tests are
simply measurements of physical traits that must take into account
the different physiology of men and women, and based on the fact
‘that there is no indication Congress ever intended to prohibit gender
normed physical fitness tests. '

2. Whether it constitutes "adjustment" or “"alteration" of test scores
where psychologists consider gender in analyzing data from
personality tests

3. Whether a test must be valid according to UGESP standards’ in
order to come under purview of Section 106. Basis for this
argument would be that "employment related" means "job related"
as the term is used in adverse impact theory. This interpretation
may allow for class- based norming of cognitive abrlrty, physical
fitness and personality tests where it is shown that in the absence
of norming, the tests do not satisfy UGESP since they do not predict
job performance equally for different classes.

4. | Whether Section 106 simply bars all protected class-based score
adjustments of any test used in the employment process.

E. We have met with Department of Justice officials to discuss the lawfulness
~ of gender normed physical fitness tests and, in particular, the soundness
of a model physical abilities test for law enforcement designed by the FBI

and various specialists.

F. - We attended a workshop on Section 106 at the annual conference of the
Society for Industrial and Organizational Psychology. At that conference,
a meeting was arranged for our benefit in which we were able to ask
panelists from the workshop and other experts on employment tests
numerous questions about cognitive ability, physical ability and personality
tests. :

See document on UGESP.



- G We have had ongoing discussions with persons in EEOC headquarters |
. offices who are also deliberating on these issues.

IS




. Issue

. Disparate Impact

The Commission has never addressed Section 105 of the Civil Rights Act
of 1991, which deals with the disparate impact theory. Moreover, except
for UGESP, the Commission lacked comprehensive guidance on disparate
impact theory before the 1991 Act. See document on UGESP.

Il Background
A.

Existing policy on disparate impact is largely episodic: a two-page
(somewhat outdated) summary of adverse impact theory in Section
604 of Compliance Manual, and discussions of particular types of
impact challenges in the context of, e.g., conviction and arrest
records, veterans’ preferences, height and weight requirements, -
citizenship and residency requirements, and speak-English only
rules. None of these 'materials gives general standards for

processing impact charges, and all substantlaIIy predate Civil Rights

Act.

Guidance on Section 105 would help address criticism made by civil
rights groups that Commission has failed to issue -sufficient
guidance on the Civil Rights Act. Sections 105 and 106 are the two
significant sections enforced by the Commission on which we have

yet to prov1de any pohcy

Guidance would thus be useful on several issues, including means
of determining adverse impact; the definition of "job related and
consistent with business necessity" under Section 105; and when
proposed alternative employment practices should be treated as
substitutes for the practice responsible for the impact.

1. As to determinations of adverse impact, questions include
types of statistics to be used (e.g., labor force or applicant
pool statistics); the status of UGESP's 80% rule; and the
circumstances in which charging parties should, under

. Section 105, be relieved of the obligation to identify the
particular practice responsible for the impact.

. Field offices have available computer software that
permits them to make impact calculations, so guidance
on means of calculation may not be urgent. '

- 2. Wth regard to business’ necessnty. issues to be addressed

- include how to reconcile sometimes differing languagé in pre-



Wards Cove Supreme Court disparate impact cases; the
relationship between "business necessity® and UGESP
validation standards; and the relationship between "business
necessity" under Title VII and under the ADA.

As to alternative employment practices, some basic questions
are how comparable a proposed alternative must be in
achieving an employer's goal; the role of cost in assessing
comparability; and the meaning of Section 105 provision that,
for liability, respondent must "refuse to adopt" plaintiff's
proposed alternative.



Issues

‘Waivers under Title VI

Should the Commission issue policy on waivers under Title VII? What position
should the Commission take with respect to the requirements for valid waivers?
Should the ADEA elements be applied or should the more general contract
principles? The Commission does not have any policy on waivers under Title VII.

.

Background

A.

The issue of waivers (or releases) under Title VIl has been the subject of

numerous Attorney of the Day:calls and some inquiries from the public. It
is likely to receive more attention as employers seek ways to avoid liability,

~ particularly for damages.

Currently, the circuits that have addressed the issue require that waivers
be knowing and voluntary. Some courts apply the factors used in ADEA
waiver cases to decide whether a Title VIl waiver is knowing and voluntary,
such as whether the employee received consideration for the waiver, how
much time the employee was given to consider the waiver, and whether
the ernployee had the benefit of legal counsel. Other courts apply general
contract principles in determining whether a release was knowing and
voluntary. In addition, a release of Title VII claims will not violate public
policy if the claims arose prior to the executlon of the release. However,
prospective claims may not be waived.

Although many courts have addressed this issue, a Commission policy
could reconcile the differences among the courts and provide guidance to
employers on this issue of growing concern. Consideration should also be
given to assuring that employees as well as employers are informed of
their rights and are able to make informed decisions about waivers.



" Guidelines on Discrimination Because of Religion

Issue

What is the nature of an employer's duty to reasonably accommodate an
employee’s religious beliefs?

Background:

A

On Septernber 23, 1993, the Commission issued a Notice of Proposed

- Rulemaking (NPRM) proposing to amend the Commission’s Guidelines on

Discrimination Because of Religion. This was undertaken in light of the
Supreme Court’s decision in Ansonia Board of Education v. Philbrook.

Section 1605.2(c)(2) of the existing Guidelines provides that where there
is more than one method of religious accommodation available which does
not cause undue hardship, the employer must offer the accommodation
which least disadvantages the individual's employment opportunities. In
light of Ansonia, the proposed revision states that the accommodation
offered by the employer must be reasonable, but it need not be the

" accommodation preferred by the employee or prospective employee.

The comment period closed on November 22, 1993. The Commission
received six comments. One comment in particular expressed concern
that the proposed revision goes further than the Supreme Court did in
"invalidating” the existing Guidelines. The commentor suggested language
that might be substituted for the proposed revision, with a view to
recapturing the original thrust of that section and precluding an employer
from offering an accommodation that unnecessarily adversely affects an
employee’s job opportunities. :

We are currently making revisions pursuant to the comments. One
modification we are considering would retain the point that an employer's
statutory obligation does not extend to providing any accommodation the
employee prefers, but highlight the need to preserve an employee’s job
opportunities and status.

Because of the controversy regarding inclusion of religious harassment in
the Proposed Harassment Guidelines, it may be advisable for the
Commission to move forward at a later date with the amendment to its
Guidelines on Discrimination Because of Religion.
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Commission Use of Testers

Issue

y
i

In 1990, the Commission announced that it will accept charges of discrimination
filed by testers, individuals who apply for employment for the sole purpose of
uncovering unlawful employment discrimination. The Commission has not yet
decided, however, whether this agency should itself use testers to target
respondents for the issuance of systemlc charges or to investigate charges of
dlscnmlnatlon ' : , J

Backg round

A. We have drafted a memorandum to the Commlss;oners examining legal
and practical issues that may arise if EEOC undertakes testing.. The .
memorandum includes, among others, the following points:

1.

.systemrc charges.

Testing can be an invaluable technique for rooting out discrimination
in hiring and employment agency referral, wh|ch often is not easily
detected. AT .

However, testmg can be resource intensive. For example, the
Commission would have to devote resources for training testers and
for manufacturing resumes and other credentials. Furthermore, if
the Commission enters into arrangements with outside groups to
send out testers, it would have ito pay for this service.

Many federal agencies are currently undertaking, or are considering
undertaking, the use of testers to uncover violations of the statutes
they enforce. - I A o

EEOC has the authority to utilize testets as one means to
investigate charges or to target respondents for the issuance of
I

In response to likely arguments ithat it is improper for this agency to
engage in deceptive "undercover" investigatory practices, we can
point out that Congress and:the courts have recognized the

. effectiveness of Government testing. Furthermore, there is nothing

improper about.the Government using an efficacious method for
rooting out statutory violations that poses no threat to law-abiding
entities.

B. We have had ongoing contact with staﬁf in other federal and state agencies
 with regard to those agencies’ tester activities.



Adverse Inference

Issues

The Commission has previously stated that it will draw an adverse mference
against a respondent as to evidence sought when the respondent knowingly
destroys or knowingly fails to maintain records in order to defeat the purposes of
the anti-discrimination statutes. Among the additional questions to be addressed: -

A. Can an adverse inference be drawn if a respondent has destroyed or failed
to maintain records that it is required to keep, but there was no bad faith?

B. ’ How should the adverse inference rule be applied in charge invesﬁgations?

Background

i

We have drafted an enforcement guidance addressing the above questions, but

we have not yet submitted it to the Commissioners. The draft gu:dance makes

the following points:

A. If a respondent violated EEOC's regulations by failing to keep records but
this violation was inadvertent, the charging party should not be the one
who is forced to bear the consequences.- Therefore, the charging party is
entitled to a presumption that the contents would have been unfavorable
to the employer. However, if the fanure to keep records was due to
inadvertent reasons beyond the respondent’s control, such as a fire, no
adverse inference rule would be applied. -

B. - If a respondent fails to insure the pfeservation of records after it has
received official notice of a charge which contains an admonition as to the
Commission’s recordkeeping requirements, the failure to preserve records
will be deemed to have been in bad faith.

C. Where it is determined that the adverse inference rule should be applied,
the Commission will infer that the missing records would have contained
evidence unfavorable to the respondent. If, with this inference, a prima
facie case of discrimination can be made and the employer’s justification-
for its action rebutted, then "cause” will be found.



‘Issue: Preemployment Disability-Related Inquiries and Medical
Examinations Under the ADA |

Description: i

OLC’s "Enforcement Guidance on Preemployment Disability-Related
Inquiries and Medical Examinations Under the Americans with
Disabilities Act" concerns the ADA’s restrictions on an
employer’s use of preemployment disability-related inquiries and
medical examinations. The ADA is unique among federal civil
rlghts laws in that it flatly prohibits disability-related
inquiries and medical examinations at the pre-offer stage of the
hiring process. Such inquiries and examinations are permitted
after an individual has been offered employment, but before s/he
has started work. Over the past several years, the Commission
has received more questions on this topic than on any other ADA
issue. The Guidance provides detailed information and
instructions for investigators to use in determining whether an
inguiry is disability-related and whether an examination is
medical. The document also provides guldance concerning the use
of such 1nqu1r1es and examlnatlons at the post—-offer stage.

Status:

In preparing the Guidance, OLC staff reviewed the ADA’s
legislative history and relevant articles and publications. OLC
also had a series of meetings with knowledgeable groups and
individuals to learn about a number of substantive topics covered
in the Guidance, including psychological examinations, polygraph
examinations, drug tests, applicant pools, and confidentiality
issues. The document was approved by the Commission on May 19,
1994, for interim use by EEOC staff whlle it is being coordlnated
under E.Q. 12067. Currently, comments from the affected agencies
are being reconc1led.

Major Controversial Issues:

The Guidance addresses the following major controversial issues:

. definitions of "dlsablllty—related“ inquiry and .
"medical" examlnatlon,

. whether a covered entity can ask gquestions concerning
an applicant’s:

1

. need for reasonable-accommodation;

. lawful ‘drug use when a test for unlawful drug use
is given; and

‘e dlsablllty in connection with voluntary
affirmative action programs, and in connection
-with afflrmatlve action required by state or local
law; ,



] whether a covered entity can require:

. physical‘fitness tests, and
* psychological tests; and
. whether bona fide offers must be limited to current

vacancies, and how entering employees must be taken
from a pool of offerees. ~

Other Xey Points:

e

A number of other key issues were addresses in the’Guidance,
including the permissibility of questions concerning the
following:

. ability to perform job funétﬁbnsf

e - impairments;

. '. attendance;

. drug and alcohol use; ‘
. certifications and licenses}

The Guidance also addresses the perm1ss1b111ty of the following
tests:

. physical agility testsp

. polygraph tests; and ’
' !
. drug and alcohol tests. 5

The document also includes a discussion of confidentiality
issues. :
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Issue: Definition of the Term "Disability" Under the ADA

Description: .

A draft EEOC Compliance Manual section entitled "Definition of the
Term Disability" sets forth the - analytical framework for
determining whether an individual has a "disability" as defined by
the ADA. The ADA protects a qualified individual who: (1) has a
physical or mental impairment that substantially limits a major
life activity, (2) has a record of such an impairment, or (3) is
‘regarded as hav1ng such an 1mpa1rment. Determlnlng whether a
charging party is protected by the  ADA often requlres nore

extensive analysis than does the determlnatlon of whether a person
is protected by other nondiscrimination statutes that the EEOC
enforces. This Compliance Manual section will provide
investigators with needed guidance and instructions for determining
whether a charging party meets the ADA definition of "disability."

Status:
The draft Compliance Manual section should be submitted to the
Commission for final approval in July 1994. :

In preparing the draft, staff reviewed the legislative history to
the ADA, researched Rehabilitation Act case 1law, and, where
necessary, consulted medical texts or experts. The draft section
was circulated for comment to the Office of General Counsel, the
Office of Program Operations, the Office 'of Federal Operations, and
the various subdivisions of OLC. All comments were. incorporated or
reconciled. Similarly, the draft was ‘discussed by the Special
Assistants and their comments were incorporated. On October 5,
1993, OLC circulated the draft to other federal  agencies for
1nteragency coordination pursuant to Executive Order- 12067. On May
24, 1994, the draft was circulated to EEOC District, Area, and
Local Offlce Directors for comment. The comments of the federal
agencies and EEOC Field Office Directors are belng incorporated or
reconciled as approprlate.

Major Controversial Issues:

The draft Compliance Manual section addresses the following major
controversial issues: '

. the circumstances under which obe51ty and genetlc defects
may be 1mpa1rments, :

. whether procreation is a majdr{life activity;

. - how to determine whether an 1n61v1dua1 is substantlaliy
limited in the major 1life activity of working or is
regarded as such; and

. how to determine whether an individual meets the third,
"regarded as," part of the definition of "disability."

s
H
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Other Xey Points:

The draft Compliance Manual section also addresses a humber of
other key issues, including the following:

L the distinction between an impairment and a condition,
such as a physical characteristic or a personality trait,
that is not an impairment; and

. the factors relevant to determining whether an impairment
is substantially limiting. e



i

Issue: ADA and Employer Provided Health Insurance

Description:

In the "Interim Enforcement Guidance on the application of the
Americans with Disabilities Act of 1990 to disability-based
distinctions in employer provided health insurance," issued on June
8, 1993, the Commission stated its intention to issue final, mnore
comprehensive guidance on the impact .of the ADA on employer
provided health insurance. Final Guldellnes to fulfill this pledge
are under development. The Guidelines will be published in the
Code of Federal Regulations after a perlod of notice. and comment by
the public and coordination with other federal agencies under
Executive Order 12067. The Guidelines will be issued for use by

" EEOC investigators, employers, and the publlc.

The interplay between "the ADA and ;employer provided health.
insurance is both complex and unique. ' Employer provided health
insurance plans typically make health-related distinctions, some of
which may be based on ‘disability. The ADA, on the other hand,
prohibits discrimination on the basis of disability, but pernits
insurance practices that are not a '"subterfuge" to evade its
purposes, even 1if those practices result in limitations on
individuals with disabilities. The final Guidelines will provide
much requested information regarding the legality, in llght of ADA_
of various health 1nsurance practlces.

Status:

“The Guidelines are in the initial drafﬂiﬁg,stage. Common health

insurance practices and potential ADA issues relating to those
practices are being identified and studied. In addition, OLC has
had several meetlngs with knowledgeable 'groups and individuals to
learn about insurance practices and prlnClples.

Major Controver51al Issues:

The Gu1de11nes will address the follow1ng major controversial
issues:

. whether insurance 1limits on substance abuse programs
disability-based distinctions; and if so, whether such
1lmltS justifiable under the ADA and

®* - how the Comm1581on should analyze charges challenging the
application of a health insurance plan’s exclusion of
coverage of "experimental® treatments to a particular
disability-based treatment. o



. Other Key Points:

The Guidelines w1ll also address a number of key issues, including
the following:

e what' is a disability-based health insurance plan
distinction; : ) 3 ' -

. what does "subterfuge" mean;

¢  whether an "uninsurable" individual can ever be refused

admission to an employer’s health insurance plan;
t

. whether "late entrants'" can be refused admission to an
employer’s health insurance plan;

. how does the ADA affect "voluntary" and/or "mandatory"
wellness programs and practices;

. whether an .insurance limit on}infertility treatments is
a disability-based distinction;

. whether an exclusion from coverage of treatment of morbid
obesity is a disability-based distinction; and

] whether an exclusion from coverage for hearing aids is a
.* a disability-based distinction.
Note: The outcome of current congre551onal efforts to reform

the nation’s health care system may affect the substance
of the Guidelines.




Iséue: _Reasonable Accommodation and Undue Hardship Under the ADA

Description: ;

A draft Compliance Manual section entitled "Reasonable
Accommodation and Undue Hardship" concerns a covered entity’s
obligation to provide reasonable accommodation to a gqualified
individual with a disability. The Compliance Manual section will
be issued for wuse by EEOC investigators after internal
coordination, coordination with other federal agencies under
Executive Order 12067, and approval by the Commission.

Central to the protections afforded by the ADA is the requirement
that an employer make reasonable accommodation to the known
~physical or mental limitations of an otherwlse qualified applicant

or employee with a disability, unless the employer. can demonstrate
that the accommodation would impose an undue hardship on the
operation of its business. The obligation to provide reasonable
accommodation is ongoing and applies to all aspects of employment.
The Compllance Manual -section provides detailed guidance for
investigators to use when confronted with issues related to the
duty to prov1de reasonable accommodatlon and/or the undue hardshlp
defense.

{

Status:

In preparing the draft, OLC staff reviewed-the ADA’s legislative
history, and relevant articles and publications. The draft served
as the basis for lecture materials and instruction provided to
field 1nvestlgators during the ADA Tralnlng held in Dallas, Texas.
The draft is being reviewed at the supervisory level within OLC in
preparation for distribution and circulation for comment by the
Office of General Counsel, Office of Program Operations, Office of
Federal Operations, and the various subdivisions of OLC.

Major Controversial Issues:

The draft Compliance Manual section addfesses the following major
controversial issues:. {
. i

L when is an employee not required to notify an employer of
the need for an accommodation;

. when is a nexus established between a disability and the
right to an accommodation; and

. the parameters of an emproyér’s duty to explore
reassignment as an effective accommodation.



Other Key Points:

The draft Compliance Manual section also addresses a number of
other key issues, - including the follow1ng .

when documentation of the need for reasonable
accommodation_may be required by an employer;

when, and if, the duty: to provide reasonable
accommodation extends beyond the work 51te, and

which resources Qf a covered entlty may be considered in
evaluating an undue hardship defense.
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“Issue: Definition of the Term "Qualified Individual with a

Disability' Under the ADA ;

Description:

A draft EEOC Compliance Manual section entitled "Definition of the
Term Quallfled Individual with a Dlsablllty" sets forth the
analytical framework for determlnlng whether an individual is a
"qualified individual with a disability" as defined by the ADA.
The ADA protects "qualified individuals with disabilities" from
discrimination on the basis of disability. Thus, .unlike other
nondiscrimination statutes, the ADA expressly requires individuals
alleging discrimination to be "qualified." Determining whether an
individual satisfies the definition of a'"qualified individual with
a disability" often requires a lengthy analysis and often depends
on the merits of the charge. This Compliance Manual section will
explain to investigators how to determlne whether a charging party
satlsfles this definition.

i

Status:

¥

The draft Compliance Manual section is being revised pursuant to
comments received from other Headquarters offices.

" The draft is based on the statute, the legislative history to the

ADA, and Rehabilitation Act case law. . OLC circulated the draft
section for comment by the Office of General Counsel, the Office of
Program Operations, the Office of Federal Operations, and the
various subdivisions of OLC. The comments are being considered
and, where appropriate, are being incorporated into the draft.

Major Controversial Issues: .

.The draft Compllance Manual section addresses the following major

controversial issues:

L how to determine whether a qualification standard is job-
related and consistent with business necessity;

. must a person meet the definition of a "qualified
individual with a disability" to raise an ADA claim;

. how to analyze conduct-related mattefs; and:
e . how to assess whether employment of an individual would

pose a direct threat to the' health or safety of the
individual or others in the workplace.



“Other Key Points:

The draft Compliance Manual section also a

) ddresses g number of
Oother key issues, including how to: A

. identify a position’s essential functions; and

o evaluate blanket.exclusionary criteria that

. SCreen out a
Cclass of individuals with disabilities.
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. . Issue: Workers’ Compensation and the ADA

A draft document entitled "Enforcemént Guidance on Workers’
Compensation and the ADA" explains . the application of ADA
prthlples to employment decisions and procedures regarding on-the-
job injury or illness and workers’ compensation. The Enforcement
- Guidance will be issued for use by EEOC investigators. The purpose
of this guidance is to point out the differences between ADA and -
workers’ compensatlon standards and to clarify employers’ ADA
obligations in this context. ‘

L3

Status:
Thisvdocument is in the initial drafting stage.

Major Controversial Issues:

The draft Guidance addresses the following major controversial
issue: : :

. whether an employer may réserve "light duty" jobs
exclusively for employees injured on the job.

Other Key Points:

The draft Guidance alsd addresses a number of other key issues,
. including the following: =

¢  whether, and -for what purposes, a state workers’
compensation law may be considered a law that "provides
greater or equal protection for the rights of individuals
with disabilities" than that afforded by the ADA; and

. what. are an employer’s reasonable accommodation
obligations with respect to an employee with a disability
caused by an occupational :injury who has not yet
sufficiently recovered to perform the essentlal functlons
of his/her original job.




Issues The ADA and Psychiatric Disability

Description:

The Commission has received a consistently high number of ADA’
charges involving psychiatric disabilities. Such charges often
involve particularly complex ADA issues that exlstlng guidance does
not address. Although EEOC typlcally does not issue disability-"
specific policy documents, there is a need for centralized guidance
for EEOC investigators on these complex issues. Statements about
ADA policy in this document, however, will apply to all
disabilities, not just to psychiatric disabilities’

Status:

1

OLC staff has reviewed the ADA legislative history, Rehabilitation
Act case law, and relevant articles and publications. The document
is now in the initial drafting stage. .

Madjor Controversial Issues:

The document will address the following major controversial issues:
. whether stress disorders are covered by theAAQA;.

. how should disability-related conduct, performance, and
attendance problems be analyzed with respect to
reasonable accommodation and discipline; Y

] whether "assigning a new supervisor, or monitoring an-
employee’s compliance with a medication regimen, are
required reasonable accommodations; and

. how should questions about direct threat and the fear of
violence 1in the workplace by an individual with a
psychiatric disability be analyzed. :

Other Key Points:
The document will also address a number of other key issues,
including- the following:

. how to substantiate the existence of psychlatrlc"
1mpa1rments for purposes of EEOC investigations;

L whether some psychiatricE impairments, such as
schizophrenia or bi-polar disorder, are inherently
substantially limiting, as is AIDS;

. - whether psYchiatric‘impairménts that are episodic in
nature, because -they remit and later may intensify, are
substantlally limiting;



[

when and to whom, should an: employee disclose hls/her
psychlatrlc disability, and what information should s/he
provide in requesting reasonable accommodation;

how to analyze allegatlons that an employee was prevented
by his/her psychiatric dlsablllty from asking for an
accommodatlon and dlSClOSlng the dlsablllty, and

how dlsablllty—related conduct performance, and
attendance problems should be analyzed with respect to
reasconable accommodation and discipline. -



I

Issue: Disébility-Related Inquiries.and Medical Examinations of
Employees Under the ADA .

Descrigtion:

The ADA prohlblts employers from asking disability-related
inquiries and requiring medical examinations of employees unless
those inquiries/examinations are "job-related and consistent with
business necessity." However, the ADA allows employers to continue
to offer voluntary employee health programs. The Commission has
received a large number of questions on this topic from the public
and from investigators. OLC plans to draft an Enforcement Guidance
providing detailed instructions for investigators  to use in
analyzing such post employment 1nqu1r1es/exam1natlons.

Status:

OLC is outlining the legal issues that will be included in this
Enforcement Guidance. OLC staff is reviewing the ADA’s legislative
history, relevant publications, and applicable Rehabilitation Act
case law. OLC staff plans to meet with knowledgeable experts to
learn about a number of substantive topics, such as voluntary
wellness programs and fitness-for-duty examinations.

Major Controversial Issues:

The Guidance will address the following major.controversial issues:

e ° guidance on when" the "post-employment'" period begins
(e.ag., Is it after the employee actually starts work or
after s/he is put on the payroll? When an employee
applies for a promotion/transfer, what is her/his status
with regard to the new position? How do the rules work
in the union "hiring hall" context),

. deflnltlon of "job—related and consistent with business
necessity" in connection ' with disability-related
inquiries and medical examinations of employees;

] definition of "voluntary employee health program;" and

.

L guidance on confidentiality issues (e.g., Can an employer
get information from a voluntary wellness program?). T

Other Key Points:

The Guidance will also address a number of other key issues,
including the following:

¢ guidance on .inquiries/examinations necessary for the
reasonable accommodation process;

L 'guidance on "fitness for duty" and '"return-to-work"
examlnatlons, and



L]

guidance on inquiries/examinations required by other laws
(i.e., federal, state, or local). »



Tssue: ADA and Federal Health Care Reform

Description:

Under the ADA, employers are prohibited from unlawfully
discriminating against qualified individuals with disabilities in
employment benefits, including employer+provided health insurance.
Congress is currently considering various legislative proposals for
a major reform of the nation’s health care system, including
changes that could affect employer provided health insurance for

individuals with disabilities. There are a number. of areas of
potential overlap, tension, and/or conflict between the ADA and
these various health care reform proposals. OLC staff believes

that Commission involvement in the health care reform legislation
process would help minimize these potential conflicts.

Status:

The Commission has contacted the Officé of Management and Budget
requesting the  opportunity to comment on health care reform
. legislation. However, OMB apparently 'has not responded to our
request. :

Major Controversial Issues:

Among the areas of potential tension between health care reform and
the ADA are the following:

. ‘whether individuals with disabilities could challenge
managed care decisions that are permitted by the final
health care reform law under the ADA;

‘. whether, if an employer provides benefits beyond the
~ health care reform law’s 'basic benefits package,
individuals with disabilities could challenge such
additional benefits as discriminatory under the ADA; and

e  whether disability-based benefit distinctions or
exclusions specifically permitted by the health care
reform law could be challenged under the ADA.



Issue: The ADA and Addictions

Description:

An Enforcement Guidance will provide EEOC investigators with the
framework for resolving ADA issues that arise in the context of
addictions. This area warrants particular attention because of the
statute’s unique treatment of drug addiction and the complex
coverage issues that addictions raise. For example, although it is
clear that alcoholism is a disability, it is not clear whether
addiction to other substances, such as nicotine, is a disability.
Further, the ADA excludes from coverage individuals currently
engaging in the illegal use of drugs when the employer acts on the
basis of the use. The statute, however, does not exclude
individuals who are not currently using drugs illegally and have a
record of addiction or are erroneously regarded as being addicted
‘to drugs. Determining whether an individual is currently engaging
in the illegal use of drugs, whether an employer has acted on the
basis of that use, and whether a person has a record of an
addiction, or is regarded as having an addiction usually will
involve lengthy analysis. The Enforcement Guidance will provide
investigators with a central resource for ana1y21ng these and other
addiction- related issues. : :

Status: In the early stagés of developﬁent.

Major Controversial Issues: |

The Guidance will address the following major controversial issues:
. whether addiction to nicotine is a "disability"; and

° what "current" illegal use of drugs means;

Other Kev Points:

The Guidance will also address a number of other key points,
including the following: f

o the circumstances under which an addiction is a
substantially limiting impairment;

L how to analyze claims that an individual poses a direct
threat because of the risk of recidivism; and

. how to evaluate qualification étandards, such as sobriety
standards, that may screen out an individual on the basis
of an addiction. ' :

1.



Issue: Employment Agencies and the ADA

S

Description:

A document entitled "Enforcement Guidance on Employment Agencies
and the ADA"™ will explain how ADA principles apply to employment
agen01es, 1nclud1ng 'temporary employment agencies. There are
- unique ADA issues that arise in this context, especially where a
temporary agency acts as the employer. ‘It is 1mportant to address
these issues as it has been suggested by some that businesses are
increasingly utilizing temporary employment services as a way to
circumvent federal labor laws that apply in a direct employment

setting. The Commission recently has been targeting employment
agencies as widespread patterns of discrimination under Title VII
and the ADEA have been uncovered. Similar concerns exist about

discrimination against individuals with disabilities.
i .
Status:

OLC staff have discussed various 1issues that have arisen 1in
systemic litigation against temporary employment agencies. As a
result the staff recognized that there was a need for a separate
enforcenment. guldance to cover issues unlque to employment agencies.
The document is at the initial consideration stage.

Major Controversial Issues:

The document will address.the following major chtroversial,issues:

. what constitutes ‘a bona fide: offer of employment by a
temporary employment agency for purposes of determining
when it may conduct preemployment disability-related
inquiries and medical examinations; and :

. whether an employment agency may disclose clients’

: confidential medical information obtained through
preemployment medical examinations and inquiries to
prospective employers.

Other Key Issues:

The document also address a number of other key points, 1nclud1ng
the following: .

. whether an. employment agency that prevents a quallfled
individual with a dlsablllty from entering into an
employment relationship may be 1liable wunder the
interference provision of the ADA; '

. what practices of employment agencies' constitute
limiting, segregating, and classifying on the basis of
dlsablllty; and o ~ :



‘whether an employment agency and/or an emplofer is
obligated to provide reasonable accommodations.

{



'Issue: Are Retirees Covered Under the AbA?‘

Description:

The Commission has received numerous ingquiries and several charges
that raise the issue of whether retired employees are protected by
the ADA. Most of these inquiries and charges concern challenges or
potential challenges to post-retirement changes in retiree health
or disability retirement plans.

Preliminary research indicates thatvthe legislative history of the
ADEA is fairly clear that that statute 'is not intended to protect

retirees. However, it does not appear that the legislative
histories of either thé ADA" or Title VII (on which the ADA is
patterned) address the question of retlrees. " Nor has this issue

been addressed in Title VII case law.
Status:
OLC has begun researching this issue.

Maijor Controversial Issues:

To resolve this issue, the Commission will have to consider several
major controversial issues, including the following:

. whether retirees are "employees" w1th1n the meanlng of
the ADA;
. whether retlrees are “"1nd1v1duals w1th disabilities"

within the meanlng of the ADA;

. whether retirees are "quallfiedf individuals with
disabilities" within the meaning of the ADA; and

. whether retiree health benefits and disability retirement
benefits are "fringe benefits available by virtue of
employment" within the meaning of the Commission’s
ADA regulations (29 C.F.R. § 1630.4(f)). ,



Issue: Theories of Discrimination Under the Amerlcans with
Disabilities Act

Description: This Compliance Manual Section is being drafted to
provide EEOC Investigators with guidance on the theories of ‘
discrimination that they will apply in:their analysis of charges
arising under the Americans with Disabilities Act (ADA).
Specifically, the document discusses in detail how the theories
of disparate treatment and impact, as developed under Title VII,
will apply in the analysis of certain charges under the ADA. The
document also contains a comprehensive discussion of: the theory

of reasonable accommodation, which derives from the precedential
framework of Section 504 of the Rehabilitation Act. - Other
theories applicable under the ADA, such as Retaliation,
Interference with ADA Rights, and Prohibited Medical Ekamlnatlons
and Inquiries are discussed in an introductory overyiew.
Additional guidance on these theories will be forthcomlng in
future enforcement guidance documents or is already available’
(Section 614 of the Compliance Manual discussing retallatlon
under Title VII). o -

i

Status. This Compllance Manual Section is currently in draft
form undergoing review within the Office of Legal Counsel, prior
to being circulated to other offices within the- Comm1351on for
comment. »

Key Points:
Some of the more difficult issues raised or addressed
in this compliance manuzl section are as follows:

® Explictly Discriminatory Criteria (e.g., no diabetic truck
drivers) will be ‘analyzed under disparate treatment theory,
but the "job-related and consistent with business nece551ty"
defense will apply

oThe‘"job~re1ated and consistent with business necessity"
defense applicable under either impact or treatment theory
is defined in terms of essential functions (exclusionary
criteria pertaining to marginal functions cannot meet this
standard) and health and safety-related qualification
standards (which must meet the direct threat standard).
Other than referring to Section 504 precedent generally, the
defense has been otherwise left undefined, awaiting a case-
by-case approach : :

x
'

® Imposition of liability under adverse impact theory where
the employer can prove that the exclusionary criteria was
job-related and consistent with business necessity and that
there was no request for accommodation until a charge was
filed, at which time the employer was immediately willing to
make reascnable accommedation e

S



Emplovee Benefits under rhe ADEA

1. Issue:

Should the Commission issue regulatory gu}dance?
1. Background:

In Public Employees Retirement System.of Ohio v. Betts, 492 U.S. 158 (1989},
the Supreme Court interpreted the Age Discrimination in Employment Act of 1967,
as amended (ADEA}, 29 U.S.C. § 621 et seq., with regard to the legality of employee
benefit plans, and rejected longstanding EEOC interpretations relating to employee
benefits. 3

The Court determined that -employee benefit plans weré exempt from the
purview of the ADEA as long as such plans were not a method for discriminating in
non-fringe benefit aspects of employment. :

The .effect ‘of the Betts decision was to@ permit virtually any age-based
differential in treatment in the area of fringe benefits.

For example, an employer could decide to deny sick leave or vacation pay for
persons over the age of 50, as long as the decision was not taken to force such
persons to retire or to retaliate for prior EEO activity. Under Betts, employees would
have had to prove that the benef|t plan was deslgned to d|scr|m|nate in a non-fringe
benefit area. :

Congress overruled Betts by way of the Older Workers Benefit Protection Act
of 1990 (OWBPA) ‘ : |

Title | of OWBPA, dealing with employee beinefits, for the most part'restored
the law toits pre-Betts state. Title Il of OWBPA enacted specific rules for determining
the legality of waivers of ADEA rights (see below).

1. Status:

While the Commission solicited public comment on OWBPA issues in 1992, the
previous Administration decided not to issue regulatory guidance under OWBPA,
despite comments made by then Chairman Roybal of the House Select Committee on
Aging urging the Commission to issue guidance for. the. beneflt of older workers and
employers. '

The Office Legal Counsel has been called upon to provide informal guidance to
the public on a daily basis in the three and one-half years since the date of enactment.



Recently, approval has been sought from OMB for the Commission to engage
in negotiated rulemaking on OWBPA, should the Commission choose to proceed in
that manner. Alternatively, the Commission could publish a Notice of Proposed
Rulemaking (NPRM), the more traditional way of developing regulatory guidance.

The Office of Legal Counsel has developed an options paper and draft NRPM.
in case the Commission wishes to go forward with rulemaking.

V. Major Unresolved gquestions:

L What types of voluntary early retirement incentive (ERI)
plans would be lawful under the ADEA as amended by
OWBPA? In the Cipriano case in 1987, the Commission
took the position that an ERI would be permitted to cut off
benefits at a certain age, as long as each employee is given
the chance to participate at least once. AARP has criticized
‘the Commission’s position frequently. .Arguably, the
Cipriano rationale has been made obsplete by OWBPA.

L] To what extent can severance pay be offset by pension
benefits? - :
L ‘Are employers permifted to terminate retiree health

coverage when the retiree-becomes eligible for Medicare?

] Are disability retirement plans permitted to offer greater
lifetime benefits to younger employees than to older
employees? State and local governments have been trying
for three years to get the Commission to provide guidance
on this issue. It is possible that a large number of public
employer plans will have to be rewntten as the result of the
OWBPA amendments. . | '



ADEA Waivers;

1. |ssue:

Should the Commission issue regulatory guidance?

1. Background:

In 1986 and 1987, several cm:u:ts issued deCtsmns upholding the vahd|ty of the
waiver of ADEA rights.

In 1987, the Commission 1ssued regulatlons that set out the minimum-
requirements for valid waivers. -

Many members of Congress and groups such as AARP, believed that the
Commission should not have issued regulations, and on three occasions Congress
passed legislation forbiddihg the Commission from enforcing the regulations

OWBPA set out specific standards for determnnmg the legality of ADEA‘ ,
waivers.

1il. Status
Same as for Title | of OWBPA.

V. Major Unresolved questions: o .

L Should EEOC permit ‘challenges to facially valid waivers
when the CP has not tendered back the consideration?

L Does the prohibition against prospective waivers affect pre-dispute
arbitration agreements? \

. Must persons with pending claims of age discrimination receive
something more in exchange for a waiver than is tendered to
persons who do not have pending claims?



Police and Firefighters
. lIssue:

What action will Congress take regarding the use of maximum hiring and
mandatory retirement ages for police and firefighters?

1. Background:

Prior to 1987, the Commission had routinely challenged agé—based’hiring and
retirement practices with regard to police and fire fighting positions.

1986 amendments to the ADEA'eIiminated mandatory retirement for almost all
employees. :

At the same time, Congress enacted a temporary exemption permitting age
limitations for the hiring and discharge of state and local public safety employees
(firefighters, police and other law enforcement officers including correctional officers).

The éxemptian went into effect on Jénuary 1 1987, and expired on December
31, 1993. Many state and local jurisdictions have taken full advantage of the
temporary exemption and have used maximum hiring and mandatory retirement ages.

These limitations vary from place to place with maximum Hiring ages set
anywhere from 25 to 40 and mandatory retirement ages from 45 to 60. -

The Commission and the Départment of Labor completed a study to determine
whether physical .and mental tests are valid measurements of the ability and
competency of public safety employees to perform the requirements of their jobs. ‘

The Congressionally mandated study, performed by Pennsylvania State
University’s Center for Applied Behavioral Sciences, found that gradual deficits in
abilities and sudden incapacitating events (e.g., heart attacks) are only marginally
associated with age. It also concluded that there are practical tests that are better
predictors of job performance than age.

.  Status:

Legislation filed to reinstate the exemption for police and firefighters (H.R.
2722) was passed by the House of Representatives in 1993 but was not acted upon
by the Senate. We have been informed that the House bill has been attached to the
Administration’s crime bill. The Commission took the position in 1993 that the public
safety officer legislation was not appropriate. Recently the Administration
recommended that the exemption be reinstated for a four-year period during which
further study of the issues would be undertaken. :



V. Unresolved questions:

The Commission and the Penn State study have been criticized by police and
fire departments for several reasons. We do not believe that these criticisms are valid.
Note that the concerns expressed are largely unrelated to legal arguments that would
justify discriminating on the basis of age. The departments claim that:

L The Commission was to develop specific tests that departments could
use without fear of challenge (i.e., "safe harbor" tests). The’
Commission’s position is that it was required to determine whether tests
are currently available to measure public safety officer job performance,
and to identify standards that such tests shoukf satisfy. The Penn State
Study accomplished these things.

L Public safety will be imperiled by permitting officers to work longer. Of
course, under the ADEA, an employer is never prohibited from
discharging a person who cannot do the job, as long as the discharge is
performance-based, not age-based.

] Current pension systems that frequently permit a full retirement benefit’
after 20 years would be eliminated. No data has been presented to
validate this concern. '

- . Costs will rise as tests are challengedin court and workers compensation
and disability claims rise. No data has been presented to validate this
concern. ‘ '



Compulsory Arbitration of ADEA claims

|: Issue:

i

Should the Cofmmission issue guidance on the topic of binding arbitration?
Specifically, can an employee, as a condition of emponment be reqmred to agree to
binding arbitration of all ADEA claims?.

1

n Background:

In Gilmer v. Intérstate/Johnson Lane Corp., 111 S.Ct. 1647 (1991), the
Supreme court held that a claim under the Age Discrimination in Employment Act
(ADEA) can be subjected to compulsory arbitration pursuant to an arbitration clause
set forth in a registration application with the New York Stock Exchange.

Gilmer was decided on the basis of pre-OWBPA law. Arguably, the OWBPA
prohibition on prospective waivers of rights may be at issue in a Gilmer setting, since
_the right to bring a private action and the right. to a jury trial are waived by an
employee subject to compulsory arbitration.

1. Status:
The Office of Legal Counsel is prepéring ah Enforcement Guidance on
compulsory arbitration. In addition, Congress is considering the possibility of

reversing Gilmer legislatively..

V. Unresolved questions:

®  Assuming that compulsory - binding . arbitration is permissible in the
securities industry, can the Gilmer holding be extended by employers to
" require all employees to submit their civil rights claims to arbitration?

° Would compulsory arbitration adversely affect enforcement of civil rights
laws by private individuals? (Nothing in Gilmer would prevent the
Commission from investigating and litigating a civil rights violation).

° How would OWBPA apply to arbit_ratilon issues:

° Is an arbitration agreement required as a condition of employment
a prohibited waiver of future rights.

o What consideration must be offered in exchahge for an arbitration
. agreement (something more than the offer of a job?)



Reductions-in-Force

1. Issue:

How can an employer conduct a reduction-in-force (RIF) without violating the
rights of older workers? Should the: Commission issue policy guidance in this area?

1. Background:'

In the past ten years, American businesses have begun to reevaluate their
personnel needs, tending toward "leaner” workforces eliminating redundant positions
and fmng less productive employees.

A mgmﬂcant minority of the RlFs have been used to nd companies of older,
higher paid, workers.

Unlike the typical discharge scenario',.an employee dismissed (or otherwise
adversely treated) during a RIF is generally not being terminated for poor performance
or misconduct, but rather primarily because of the RIF itself.

The focus in RIF cases generally is drawn to:

(1) how individuals were selected for the terminations resulting from the
decision to implement a RIF'

(2) how the affected employees and other members within the protected
age group were treated in comparison with similarly situated younger employees; and

(3) whether methods utilized for selecting which employees will be
~ terminated during a RIF may have a disparate impact on members within the protected
age group. (NOTE: The Supreme Court has not yet ruled on the validity of the
disparate impact theory under the ADEA althoughithe weight of circuit law and the
Commission’s position has been for years that the disparate impact theory can be
used under the ADEA). ,

ll. Status:

~ The Office of‘Legal Counsel is preparing an Enforcenﬁent Guidance on this issue.
The only guidance available is section 1625.7(f) of the Commission regulations, which
states that it is not permissible to differentiate based upon the average cost of
employing older workers as a group (except in the.area of employee benefits).

IV. Unresolved question:

An employer in a RIF usually wishes to accomplish the maximum in cost
savings with its personnel decisions. Since, in general, the most expensive employees



are older employees {(whose higher salaries are often based upon cost-of- living or
‘longevity mcreases) maximum cost savings can be achieved by firing the most senior
employees.

In its recent decision in Hazen Paper Co. v. Biggins, 113 S. Ct. 1701 (1993),
the Supreme Court's rationale raised a serious question of whether firing the hlghest
paid employees would actually constltute age dnscnmlnatlon

The Hazen Paper decision also raised a question of whether the Court would
validate the disparate impact theory under the ADEA.



Disparate Impact under the ADEA

1. Issue: Should the Commission. amplify its existing regulatory guidance in
section 1625.7(d)} of our regulations, reaffirming the Commission’s belief that
disparate impact is a valid theory under the ADEA? :

1. Background:

Discrimination can result from neutral employment policies and practices, which
are applied uniformly to all employees and apphcants but which have the effect of

~dxsproportnonate|y excluding or otherwise disparately affecting certain groups.

. Both the Commission, in its regulations, and numerous appellate courts have
applied the disparate impact theory to cases arising under the ADEA. On the other
hand, the Supreme Court has not spoken on the issue. In the recent Hazen Paper
decision, several justices expressed the view that there are substantial arguments
against the application of disparate impact to the ADEA.

1. Status:

The Commxssxon has not issued guidance on the issue of dlsparate impact and
the ADEA in recent years. Since the Supreme Court may decide at any time to
address the issue, the Commission may wish to develop more detailed policy guidance

(either by way of regulation or less formal guidance)fto reinforce our litigation position.

V. Unresolved problems:

. ®  Under what standards should ADEA disparate impact be judged?

. Do the provisions of section 105 of the Civil Rights Act of 1991 {CRA
91)apply also to ADEA cases?

®  |s the Wards Cove decnslon applicable to'ADEA cases?
. What is the role of the ' reasonable factor other than age" defense in
‘ section 4(f){1) of the ADEA in shlftmg the burden of proof to the
employer?
e Should Congress go forward with Ieg%s!ation to clarify the applicability

of disparate impact {and other CRA 91 provisions) to the ADEA?



Apprenticeshlpl ‘

& t

1. Issue:

Should the Commission continue to permrt apprentlceshrp programs to set a

maximum age limit for partrcrpatlon? ;

i

1. Background:

In 1969 the Department of Labor issued a regulatory rnterpretatron fmdrng no
coverage of apprentzceshlp programs under the ADEA

» In September 1980 the EEOC voted to rescrnd and replace the original DOL
‘interpretation on apprenticeship programs, but after much public debate, the
Commission voted in September 1981 to republish intact the DOL mterpretatron
exempting apprenticeship- programs from the ADEA

In July 1987, the Commission revisited the issue based upon a petition for
rulemaking filed by the Gray Panthers, and adain voted to retain the existing
interpretation excluding apprenticeship programs from coverage under the ADEA.

Hl. Status:

No action has been taken since 1987 on this issue. We raise the issue simply
because members of Congress and the public have, over the past frfteen years,
expressed strong disagreement with the policy. !

3

IV. Unresolved question: ;

L AHow should the Commrssron balance the competing interests. involved
in apprentlceshrp plans

] Traditlonally, apprenticeship plans have been.used to train young persons

entering the job market for the f|rst time with skill ‘that will last a -
lifetime.
L Over the past ten years, however, more and more older Workers have

become unemployed due to economiciforces and corporate restructuring.
The need for new job skills and retrammg makes it imperative that such
individuals also be able to change careers .

® Over the past ten years, more and more older wsmen, who spent their
twenties and thirties raising families, have entered the workforce.
Denying apprentlceshlp training to such |nd|v1duals also raises serious
-issues. » '



Issue: Anti-Discrimination Laws and the Family and Medical Leave
Act of 1993 . ' :

Description:

The Family and Medical Leave Act of 1993 (FMLA) entitles eligible
employees to 12 weeks of unpaid leave every 12 months for the birth
of a child, treatment of the employee’s own serious health
condition, or other enumerated reasons. ‘The FMLA overlaps with
Title VII (as to pregnancy and childbirth leave) and with the ADA
(as to leave for treatment of disabling serious health conditions).
Without question, the overlap between the ADA and the FMLA raises
the more numerous and difficult coordination issues. Although the
ADA and the FMLA both require leaves of absence for employees with
certain medical conditions, the laws differ significantly in their
underlying philosophies and their regulatory schemes. These
differences generate a variety of ADA coordination issues which OLC
has been exploring with the Department of Labor, Wage & Hour
Division (DOL), the agency charged with implementation of the FMLA.

Status and Kev: Issues:

OLC began coordination efforts in March 1993 by commenting on an
NPRM for the .FMLA rule. 1In May 1993, OLC responded to a request
for comments on DOL issues papers, and on a draft of the FMLA
interim final rule. OLC representatives also met with DOL staff to
discuss ADA and FMLA issues. DOL published its FMLA interim final
rule .in June 1993, but did not resolve all of the coordination
issues raised by OLC. ' ' '

OLC submitted written comments to DOL on the interim final FMLA
rule in December 1993. See attachment. These comments addressed
"several novel policy issues: : '

® How do employers and employees determine the terms and
conditions of medical leave when the employer is covered by
both the ADA and the FMLA? The ADA and the FMLA differ as to

the terms and conditions of Ileave. From the employee’s
perspective, the FMLA may be preferable in some ways, but the
ADA may be preferable in others. (For example, the FMLA

always requires continued health insurance during leave, but
the ADA could help an employee avoid a reassignment allowed
under the FMLA.) This issue was of particular concern to the
Women’s Legal. Defense Fund. EEOC’s written comments to DOL
identified ‘this issue for further consideration without
recommending a particular solution.

°® FMLA's 12-week ceiling on leave per 12-month period does not
limit the amount of unpaid leave available as a reasonable
accommodation under the ADA. As long as an undue hardship is
not imposed on the employer, leave in excess of 12 weeks may
be given under the ADA. [Page 2 of EEOC’'s 12/2/93 Comments]



Employers evaluating whether leave in excess of 12 weeks would
be an undue hardship need not! disregard the cost and

dlsruptlon of FMLA leave already téken by employees. [Page 2]

FMLA’s standard of "substantlal and grlevous economic injury, "
the threshold for not reinstating] a key employee after FMLA'
leave, should  be clearly .distinguished from ADA "undue
hardship" and should be higher than ADA ‘*"undue hardship."
[Pages 5-6] ; "

ADA confidentiality requirements are broader than FMLA's, ‘and
the ADA standards should control for .employee medical
information. There also is a questaon about whether employers
must keep separate ADA and FMLA medical files, or may keep one
confidential medical file for- records pertlnent to both laws.
[Pages 6-7]

DOL expects to publish the final FMLA fule'by August, .1994. OLC
then plans to finalize an Enforcement Guidance on certain ADA and
Title VII issues as they relate to the FMLA. o

i3
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Issue: Proposed 29 C.F.R. Part 1640: Procedures for Complaints
and Charges of Employment Discrimination Arising Under Section 504
of the Rehabilitation Act and Title I of the ADA

Description: Section 107(b) of the Americans with Disabilities Act
(ADA) requires that the Department of Justice (DOJ), and the Equal
Employment Opportunity Commission (the Commission or EEOC) issue
‘coordination regulations setting forth procedures governing the
processing of complaints - that fall within the overlapping
jurisdiction of both Title I of the ADA and Section 504 of the
Rehabilitation Act of 1973 to ensure that such complaints are dealt
with in a manner that avoids duplication of effort and prevents the
imposition of inconsistent or conflicting standards. DOJ and EEOC
published a Notice of Proposed Rulemaklng (NPRM) in the Federal
Register on April 21, 1992.

Under the draft Final Rule, individual' complaints solely alleging
employment discrimination filed with the appropriate Section 504
agencies will orxdinarily be referred to EEOC for processing, unless
the charging party specifically requests Section 504 processing.
The Section 504 agencies, however, will retain for processing any
complaints that allege (i) a pattern or practice of discrimination
in employment,: or (ii) discrimination in both employment and in
other services or practices of a respondent that are covered by
Section 504. EEOC will process any charge that it receives and hds
jurisdiction over. If the same charge is filed with both a Section
504 agency and EEOC, EEOC will generally. take -the 1lead in
individual cases, whlle the Section 504 agency would take the lead
otherwise,  with the ‘deferring agency later reviewing the other
agency's finding.

The draft Final Rule tracks the language of the Rehabilitation Act
Amendments of 1992 (the Amendments), which require the application
of Title I standards in making a determlnatlon of discrimination in
Section 504 employment cases.

For convenience and clarity in processing complaints, the draft
Final Rule also restates the provisions established by the
Department’s Title II rule at 28 CFR 35.171 for coordinating the
processing of complaints against public entities (i) that fall
within the jurisdiction of Title II :and Title I (but are not
covered by Section 504), 28 CFR 35.171 (b) (2), and (ii) that are
covered by Title II, but not Title I (whether or not they are also
covered by Section 504), 28 CFR 35.171 (b) (3). This inclusion of
Title II procedures 1is intended to make the Final Rule a
comprehensive, user friendly document that will provide maximum
assistance to Section 504 agencies attempting to resolve complaints
that fall within the overlapping jurisdiction of Section 504, and
either or both Tltle I and Title II of the ADA

Status: Section 107(b) requires that the final regulation be
issued by January 26, 1992 (a parallel coordination regulation



governing the overlap of Title I of the ADA and Section 503 .0f the
Rehabilitation Act was jointly issued with the Department of Labor
on January 24, 1992). Despite attempts to meet this deadline,
Department of Justice’s workload, at least in part pertaining to
other ADA statutory deadlines, as well as the many layers of review
inherent in their organizational structure, resulted in numerous
delays.

After the public comment period ended on May. 21, 1992, the
Commission and the Department of Justice reviewed the public and
agency comments’ that were submitted, and made substantial revisions
to the proposed rule pursuant to the urging of a number of
agencies. - On June 21,1993, following approval by the Assistant
Attorney General for Civil nghts and the Commission, a draft Final
Rule was circulated to affected Federal Agencies for comment
pursuant to Executive Order 12067. While these comments were
being reviewed in August and September 1993 by both EEOC staff and
DOJ/Civil Rights Division (DOJ/CRD) ‘'staff, the Department of
Justice’s Office of Legal Counsel (which had undergone a staff
change since approving an earlier draft of the document) made
numerous editorial changes on the June 21 draft. Since then, EEOC
and DOJ/CRD staff have been attempting to resolve and/or implement
these changes, as well reconciling comments made by. the Federal
agencies. While the changes demanded by Department of Justice’s
Office of Legal Counsel did not result in significant substantive
modification, they were numerous and extremely time consuming to
implement. EEOC sent a revised draft Final Rule to Department of
Justice on January 13, 1994. In early April, DOJ/CRD returned
another revised draft to EEOC, simultaneously submlttlng a copy to
their Office of Legal Counsel for approval

At this point, the revised draft final rule has been submitted to
the Commission for their approval for submission to the Federal
Register for publication. Simultaneously, the revised draft final
rule has been submitted to the Assistant Attorney General for Civil
Rights. At such time as he approves. it, the document will be
forwarded to the Attorney General for signature. Other offices at
the Department of  Justice that review regulations have already
informally approved the document and thus, they are not expected to
comment further during the final review process. We hope to
‘accomplish publication in July 1994.
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Issue: Alternatives for Interpretlng the Relationship Between
Title I of the Americans with Dlsabllltles Act and the National .
Labor Relations Act with Respect to Confidentiality and Reasonable -
Accommodations that are Inconsistent’ with the Terms of the
Collective Bargalnlng Agreement i C
Descrlgtlon - The Office of Legal Counsel has identified two major
issues' to be resolved concerning the: relatlonshlp between .the
National Labor Relations Act, as amended, 29 U.S.C.- §& 151 et seq.
(NLRA) and Title I of the Americans wlth Disabilities Act, as
amended, 42 U.S.C. § 12111, et §_g (ADA). First, what
limitations, if any, do the ccnfldentlallty provisions of the ADA
impose on the employer’s duty under the NLRA to provide the union
information necessary fcr‘bargalnlng'over reasonable accommodation?
Second, when should it be considered an undue hardship for an
employer to provide a reasonable accommodation that is inconsistent
with the terms of the applicable collective bargaining agreement?

From April until August 1992, the staff from the Office of General
Counsel (0OGC) of the Natlonal Labor Relations Board (NLRB) and the
Office. of Legal Counsel of the EEOC engaged, in a series of
discussions with a view .toward enterlng into a substantive
memorandum-of understanding (MOU) resolv1ng these and other issues.
The OGC of the NLRB subsequently indicated that he could not enter
into a substantive MOU because issues of first impression were to
be adjudicated by the Board, not resolved through policymaking. We
.eventually entered. into a procedural MOU that provides for
‘consultations between ' the agdgencies: on issues within @ the
jurlsdlctlon of the other agency and to avoid duplication: 1n charge
proce881ng See: Attachment , Con :

We drafted an enforcement guidance .on the substantive issues after
dlscu881ons broke off with the NLRB However, wupon further
consideration and in response to comments received on the draft, we
decided to develop an optlons paper presentlng alternatlves for
resolv1ng the two major issues.

Status The options paper has been circulated to other
headquarters offices for ccmment.ttThe paper recommends that we
publlsh the alternative. 1nterpretatlons for resolving the two major
issues application of Title I in the context of collective
bargaining as an Advanced Notice of’ Proposed Rulemaking (ANPRM) .
This would allow public comment on the specific arguments that have
been made so far and would invite additional suggestions for
.resolving the two issues. The paper further recommends that. input
‘meetings be held to prov1de an opportunity for full public -
participation in the process. A Notice of Proposed Rulemaking would
- then be published for notice and comment and ultimately a final
rule would be issued. Additional, 1leéss controversial, issues
pertaining to the relationship between these two laws would be
addressed ds an amendment to the Interpretlve Appendix to Title I
" of the ADA. . :


http:guidance.on

‘ © Recently, 'it has been reported that the Chairman of the NLRB has

indicated an interest . in utilizing the rulemaking ' process to
provide guidance to employers and unions on their obligations under
the NLRA. In response, the Chairman of ‘the EEOC has written to the
Chairman of NLRB to invite the Board to reopen discussions if the
Board now believes it is possible to address the substantive issues
in a joint document. We are awaiting the Chairman’s response.
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Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Rlelating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA}
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| 2201(3).
RR. Document will be reviewed upon request.

|

RESTRICTION CODES

Freedom of Information Act - [§ U.S.C. §52(b)]
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b(3) Re!ea:se would violate a Federal statute [(b)}(3) of the FOIA]
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information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

- b(7) Release would disclose information compiled for law enforcement

purposes [{b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Releasc would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]

[

i —
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'MEMORANDUM OF UNDERSTANDING ABETWEEi\I
THE GENERAL COUNSEL OF THE
: NATIONAL LABOR RELATIONS BOARD
AND THE EQUAL EMPLOYKENT OPPOFJ{TUNITY COMMISSION

- The General Counsel of the Natlonal Labor Relations Board
(NLRB) and- the Bqual Employment Opportunlty Comm1851on (EEOC) enter
into this agreement in qrderA to establish a procedure for .
coordinatin&; the enforcement of ‘I‘i’tlez I of the Americ:ans x;ith
Disabilities Act‘ (ADA) - and Section 8 Veofg the National Labgr
Relations Act (NLRA) . | 3 |

1‘ | When Ja charge is filed. wlth a Reglonal Office of the NLRB
alleglng that the duty to bargaln under Sectlon 8(a)(5), . Sectlon
B(b) (3) and/orxr Sectron 8(d)~0f‘the NLRA was breached by elther an
‘employer or a nnion,-Aanthhe resolution of that charge would
require an 1nterpretat10n of the charged party s duties under the
ADA, the General Counsel will, upon completion of " the
1nvest1gat10n, consult with the EEOC’S Offlce of - Legal Counsel
regarding the appllcablllty of the ADA.i

é. When a eharge is filed with.a field office of the EEOC
alleging disqrinination by"either an3 employer. or a union in
violation'of.fhe ADA, and the resolutlon of that charge would
requlre an 1nterpretatlon of the: charged party s dutles under the -
NLRA, the EEOC,Wlll, upon complethn,of phe 1nvest1gatlon, consult
- with the NLRB'S -Associate’ General Counsel Division ef Advice

"

regardlng the appllcablllty of the NLRA

i



3. EEOC and the'NLRB‘shall share any info;métion relating to
ihe employment policies and practiceS'of a respondent, employer or
union ‘that méy assist .each"agency in carrying out its
responsibilities under this agreement. Such information shall
include, but is not’ limited to,’icomplaints, charges, and
investigative files.

4. (2a) When the NLRB receives information obtained by EEOC,
it shall observe the confidenﬁiality requirements of section 706 (b)
and section 709(e) of the Civil Right$ Act of 1964, as amended, (42
~U.s.cC. 2000e-5(b) and 2000e-8(e)), aé incorporated by section
107fa) of the ADA, as:would EEOC, except in cases where the Board
receives the same information from aﬂéource independent of EEOC.
‘Questions concerning the confidentiality regquirements of Title I

!

' shall be. directed to the Associate Legal Counsel for Legal

Services, Office of Legal Counsel, EEOC.

(b) NLRB documents which are:shared.during this process
constitute part of the Agency’s investigative files compiled for
law enforcement purposes. In the event thét any of the parties to
the EEOC proceeding, or any other‘perséns, request permission to
inspect or copy any of these'dccuments!:apart from docuﬁents that
are already in the public domain (such as pleadings), EEOC will
resist the demand for their production. Consistent with the

Freedom of Information Act,'thé NLRB would not broduce affidavits

or other non-public evidentiary materials while.a case is pending.

I's



However, after a case is closed, the NLRB is williﬁg to release
;ome case file documeﬁts pursuant to a. requesﬁ' under 1limited
cmrcumstances. Accordingly, before releasing or disclosing
1nformatlon from any of the materlals dlsclosed to it, EEOC will
obtain the permission of the General Counsel of the NLRB pursuant

to 29 C.F.R. Section 102.118.

5. When an unfair labor practlce charge is filed by an
individual with a disability alleging that his/her collective
bargaining representative has failed to fairly represent him/her,
and that individual has also flled a charge with the EEOC alleging
that, by the same conduct the collectlve bargaining representatlve
has +wviolated the ADA, the NLRB w111 conduct a preliminary
investigation. If the charge is clearly nonmeritorious, the NLRB,
absent withdrawal, will dismiss itL In}all other cases, the NLRB
will defer the case for a reasonable period, pending the coﬁpletioﬁ
of the investigation by ﬁhe EEOC. If EEOC finds cause to believe
that.the ADA has been violated and_suécessfully conciliates the
‘charge, and furthef proceedings are not Aecessary to effectuate the
| purposes of the NLRA,‘the‘NLRB will seek a withdrawal of the charge .
before it. Absent such withdrawal, the NLRB will dismiss. If
conciliation fails, the NLRB will consuit_with thé'EEOC and will
determine‘ghethef to defer the case for a further pe;iod or to.
resume its processing of the case. If the EEOC finds no causevto
believe that discrimination has occurred, the NLRB will resume

processing of the unfair labor practice charge.

-



6. Where the NLRB has deferred an unfair labprwpractice
charge under paragraph 5. above, EEOC will not defer such chérges

to the State FEP agency.

7. When an unfair labor practice charge is filed by an

individual with a disability alleging that 'his/hér collective

bargaining representative has failed to fairly represent him/her
regarding accommédatihg his/her disability in the workplace; aﬁd
tﬁét disabled individual has not filed a charge with the EEOC
alleging that the'co;lective‘bargaining:rebresentative has violated

the ADA, the NLRB will notify the charging party in writing of the

right to file such a charge under the ADA.. The NLRB will then

process the charge in the normal course. However, if the charging

party or EEOC notifies the NLRB of the filihg of a charge with the
EEOC, then the NLRB will process the charge in»accordaﬁqe~with

paragraph 5. above.

8.  If a charge is filed by 'an individual without a
disability,  alleging ' that an accommodation provided to an
individual with a disability has violated the NLRA, the procedure .

in paragraph 1. above will be followed.

9. The parties to this agreement will engage in periodic

consultations in order to review its implementation.



10. (a) This agreement may be modified at any time, prov1ded

0 that such modlflcatlon is by mutual consent and in writing.

(b) This agreement may be terminated by either party

upon 30 days written notice of the other party.

My %w% - - /M?%//y\

3i . Huntér Tony /E. GaXl egos
neral; Counsel . Chairman”
RNationgl Labor Relations Equal }E:mployment
. Board ‘ © Opportunity Commission
l DATE: 11/16/93 o . DATE: 11/16/93




Issue: Proposal to Issue Prototype Employment Regulations for
Federally Conducted Programs and Activities and Federally Assisted
Programs and Activities Under Section 504 to Reflect the 1992
Amendments to the Rehabllltatlon Act of 1973
z«" .

Description: The Rehabilitation Act Amendments of 1992 P.L 102-
569, ("the Amendments") were enacted into law on October 29, 1992.
The Amendments include several provisions intended, to make the
Rehabilitation Act of 1973 (“"the Act") consistent with. the
standards set forth in the Americans with Disabilities Act (ADA).
The Amendments replace the term "handicap" with the term
"disability" throughout the  Act. The Amendments also exclude
certain conditions from the definition of impairment or individual
with a disability, thus making the Rehabilitation Act definitions
" consistent with the ADA definitions. The Amendments also make
Title I standards generally applicable to employment cases arising
under the Rehabilitation Act. Specifically, section 506 of the
Amendments amends Section 504 of the.Act by adding the follow1ng
»prov1s1on°

(D) The standards used to determine whether
this section has been violated in a complaint
alleging employment discrimination under this
section shall be the standards applied under
title I of the Americans with Disabilities Act
of 1990 (42 U.S.C. 12111 et seq.) and the
provisions of sections 501 through 504, and
510, of the Americans with Disabilities Act
(42 U.S.C. 12201-12204 and 12210), as such
sections relate to employment. :

The issue of whether the Amendments should be applied retroactively
to cases pending on the date of enactment will be now be decided in
light of the Supreme Court’s recent decisions on the retroactivity
of the cCivil Rights Act of 1991. See - Landgraf v. UFI. Film
Products, 62 U.S.L.W. 4255 (U.S. Apr. 26, 1994); Rivers v. Roadway
Exbress, Inc., 62 U.S.L.W. 4271 (U.S. Apr. 26, 1994).

As the lead agency on ‘1issues related to equal employment
opportunity in employment pursuant to Executive Order 12067, it
would be appropriate for EEOC to issue prototype employment
. requlations for (a) Federally Assisted Programs or Activities under
Section 504 and (b) Federally Conducted Programs or Activities
under Section 504. Affected Federal Agencies could then adopt and
issue these regulations either verbatim or with appropriate
tailoring. ’ . I

One possible approach would be “to draft a very brief regulation
that simply incorporates by reference the ADA regulations set forth
at 29 CFR Part 1630, as well as other relevant sub~regulatory
guidance issued by the Commission.



Status: These regulations are still in the planning stage. We

have been informed that the Department of Justice is preparing to
circulate to affected Federal Agen01es an updated and revised
prototype regulation governing the services aspect of Section 504.

Key Points:

e The Rehabilitation Act Amendments of 1992 amend the
substantive Section ‘504 standards governlng employment to
-conform to the ADA , :

e Proposal to issue prototype employment regulations for both
Section 504 Federally Conducted Activities and Programs and
Federally Assisted Activities and Programs

e One approach to the prototype regulations would be to
1ncorporate the ADA regulations by reference



Y

Issue: Review of Coordination Rule (29 C.F.R. Part 1690) Under
Executive Order 12866 - ’

Background:

Executive Order 12866, titled "Regulatory Planning and Review," was
signed by President Clinton on September 30, 1993 as part of the
initiative to reinvent government. It directs agencies to review
existing significant regulations to determine whether they should
be modified or eliminated in order to implement the President’s-
goals of reducing regulatory burdens and enhancing interagency
coordination and government-wide consistency on regulatory matters.
Pursuant to the Executive Order and its own workplan, EEOC
designated the rule at 29 C.F.R. Part 1690 for review in FY 94.
Titled '"Coordination of Federal ~Equal Employment Opportunity
Programs," this rule was published in 1980 pursuant to EEOC’s
obligations and authority under Executive Order 12067 to advise and
consult with federal agencies about new rules and other issuances
concerning equal employment opportunity.

Status M

EEOC designated this rule for review on April 7, 1994, and staff
has prepared a memorandum summarizing a preliminary review and
- proposed revisions to the rule. Staff is now preparing a workplan
for revising the rule. : '

Key Revisions:

OLC proposes a revision to 29 C.F.R. Part 1690 with a preamble
explalnlng how the revised rule advances the Pre81dent s regulatory
' goals in Executive Order 12866.

] The Preamble will explain that, rather than becoming outdated,
the rule’s interagency coordination procedures are now
particularly timely in light of the President’s emphasis on
government-wide coordination and regulatory consistency. The
Preamble also will show ‘how this rule, in practice, has
resulted in increased clarity and consistency in several new
federal rules, for example the DOT alcohol testing rules.

L The revised rule will clarify that Executive Order 12067
requires federal agencies to  coordinate all rules and
issuances that affect or overlap the employment discrimination-
statutes, even those that are not EEO statutes on their face.
Examples are the DOT alcohol testing rules, and the FHWA
driver certification rules, both of which raised ADA issues.

® The revised rule will include, for the first time, separate
procedures.  for EEOC review of technical assistance materials



and other documents prepared pursuant to contracts or grants
from other federal agencies. Since passage of the ADA, EEOC
has received many such documents for review.

The revised rule will emphasize the importance of early
consultation with EEOC, as soon as a rule is reviewed by a
responsible agency official. :



THE PRESIDENT .
[3195-01] . \

Executive Order 12067 ‘ June 30, 1978

Providing for Coordination of Federol Fqual E'mpléym-em Opportunity Programs -

By virtue of the authority vested in me as President of the United States
by the Constitution and statutes of thé United States, including Section 9 of
Reorganization Plan Number | of 1978 (43 FR 19807), it u%ordercd 23
follows: _

1-1. Jmplementation of Rmvxam..anon Plan.

1-101. The tansler 1o the Equal Employment Opportumty Commission
of all the [unctions of the Equal Employment Opportunity Coordinating
Coundl, and the terminaton of that Coundl, as provided by Section 6 of
Reorganization Plan Nurrbcr [ of 1978 (43 FR 19807), shall'be cﬂ'ccuvc on
July 1, 1978.

1-2. Rapannbdm.a of Equ.al Emplayml Oppormmt) Commu.mn. !

1-201. The Equal Employment Opportunity Commission shall promdc
"leadership and coordinaton to the efforts of Federal departments and agen-
aes to enforce all Federal swatutes, Executive orders, regulations, and policies’
which require equal employment opportunity without regard to race,-color,
religion, sex, natonal ongin, a2ge or handicap. It shall strive to maximize
effort, promote efficiency, and eliminate conflict, compeution, duplication and
inconsistency among the operations, functions and junisdictions of the Federal
depaniments and agencies having responsibility for enforcing such statutes,
Executive orders, regulations and policies.

1-202. In carrying out i functions under this order the Equal Employ-
ment Opportunity Commission shall consult with and udlize the special exper-

tise of Federal departments and agendes with equal employment opportunity -

responsibilities. The Equal Employment Opportunity Commission shall coop-
erate with such departments and agendies in the discharge of ther equal
cmployment responsibilitics. '

- 1-203. Al Federal departmentss and agencies shall cooperate with and
assist the Equal Employment Opportunity Commission in the performance of
its funcuons under this order and shall furnish the Commission such reports
and informadon as it may request

1-3. Specific Responsibilitics.

1-301. To implement its responsibilitics under Section 1-2, the Equal
Employment Opportunity Commission shall, where feasible:

, (@) develop uniform standards, guidclines, and policies dcfxmng the
nature of employment discriminaton on the ground of race, color, religion,
sex, national origin, age or handicap under all Federal statutes, Executive
orders, regulations, and policies which require equal einployment opportunity;

(b) develop uniform standards and prucedures for investigations and com-
pliance reviews to be conductied by Federal depanments and agcncics under
any Federal statute, Exccutive order. regulation or policy requinng equal

“emplogment opportunity;

FEOERAL REGISTER, VOL 71, MO. II6—WIOKELOAY, RAY §, o1
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(c) develop procedures with the alfected agencices, including the use of
memoranda of understanding, to minimize duplicative investigations or com-
pliance reviews of particular employers or classes of employers or others
covered by Federal suatutes, Executive orders, regulations or poliaes requining
equal employment opportunity;

(d) ensure that Federal departments and agendies dcvc!op their own
standards and procedures for undcrukmg enforcement actions when, compli-
ance with equal employment opportunity requirements of any Federal statute,
Executive order, regulation or policy cannot be secured by voluntary means;

(¢} develop uniform record-keeping and reporting requirements concemn-

‘mg employment practices to be utilized by all Federal departments and agen-

Qs having equal employment enforcement responsibilities;

{) provide for the sharing of compliance records, ﬁndings. and support~
ing documentation among Féderal dcparu'nmes and agendcies rcsponsablc for
ensuring equal employment opponumty;

{g) develop uniform training programs for the stafl of Federal deparnt-
ments and agendies with equal employment opportunity responsibilitics;

th) assist all Federal dcpanmmu and agences with equal cmploymcm
opportunity responsibilities in developing programs to iprovide appropriate
publications and other information for those covered and those protected by
Federal equal employment opportunity statutes, Exccu(wc orders, rcgulauom. A
and pohcws and

(1) initiate cooperative programs, including the: dnclopmcm of mcmomn».
da of understanding between agendes, designed to improve the coordination
of equal employment opportunity compliance and enforcement. :

1-302. The Equal E.mp!ovmcm Opponumly Commission shall assist Lhc
Civil Service Commission, or its successor, tn establishing uniform job-related
qualifications and rcquxrcmmts for job classificadons and desanptions for -
Federal cmployccs involved in enforcing all Federal cqual employment oppor-
runity provisions.

1-303. The Equal Employmcm Opportunity Comrmss:on shall issue such
rules, regulations. policies, procedures or qrders as it deems necessary 1o crry

‘out its responsibilities under this order. It shall advise and olfer 1o consult

with the affected Federal departments and agencics duning the development of
any proposed rules, rtgulznom policies, procedures or orders and shall for- -
mally submit such propcscd issuances to affected dcpartmcnts and agencies at
least 15 working days prior to public announcement. The Equal Employment
Opportunity Commission shall use its best efforts to reach agreement with the
agencies on matters in dispute. Deparuments and agenaes shall comply with
all final rules, regulations, policies, procedures or orders of the Equal Employ-
mem Opportunity Commission.

1-304. All Federal depznmcnu and agendes shall advise and offer to
consult with the Equal Employment Opportunity Commission during the de-
velopment of any proposed rules, regulations, policies, procedures or orders
concerning equal employment opportunity. Departments and agencies shall
formally submit such proposed issuances to the Equal Employment Opportu-
nity Commiss.on and other interested Federal depaniments and agencies at
least 15 working days prior to public announcement. The Equal Employment
Opponunity Commission shafl review such proposed rules, regulations, poli-
aes, procedures or orders 10 ensure consistency among the opcn(ions of the
vanous Federal departments and agencics. Tisuances related 1o internal man-
agement and administration arc cxempt {rom this clearance process. Case
handling procedures unique 1o a single program also are exempt, although the
Equal Emplovment Oppommits Commiision may review such procedures in
order 10 assure maximum consistency within Lhc Federul equa.l emplovment
opponum() program.
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1-305. Before promulgating significant rules. regu!  ons, polices. proce-
durcs or orders involving equal employment opportunity, the Commission and
alfecied depanmenu and agenacs shall afford the public an opportunity to
comment,

1-306. The Equal Employmcm Oppornunity Commission may make rec-
ommendations concerning s@fl size and resource needs of the Fedenal depant-
menu and agencics having equal employment opportunity responsibilities to
the Office of Management and Budget. ,

1-307. (a) It is the intent of this order that disputes between or among
agences concarning mattens covered by this order shall be resolved through
good faith cfforus of the affeaed agencies to reach mutual agreement. Use of
the dispute rasolution mechanism contained in Subsectiona (b) and (c) of this
Section should be resorted to only in extraordinary Gircumstances.

(b) Whenever a dispute which cannot be resolved through good faith
effonts arises between the Equal Employment Opportunity Commigsion and
another Federal depariment or agency concerning the issuance of an equal
employment opportunity rule, regulation, policy, procedure, order or any
matter covered by thus Order, the Chairman of the Equal Employment Oppor-
tunity Commission or the head of the affected depanument or agency may refer
the matter 10 the Executive Oflice of the President. Such reference must be in
wriung and may not be made later than 15 working days following receipt of
the initiating agency's notice of intent publicly to announce an equal employ-
ment opportunity rule, regulation, policy, procedure or order. If no reference
nn made within the 15 day period. the deasion of the agency which initiated
the proposed issuance will become effective.

{c) Following reference of a disputed matter to the Executive Office of the
President, the Assistant to the President for Domestic Affairs and Policy {or
such other official as the President may designate) shall designate an official
within the Executive Office of the President to meet with the affected agencies
to resolve the dispute within a reasonable time.

1-4. Annual Repert

1-401. The Equal Employment Opportunity Commission shall include. in
the annual report transmitted to the President and the Congress pursuant to
Section 715 of Tiutle VII of the Civil Rights Act of 1964, as amended (42
U.S.C. 2000c-14), a siatement of the progress that has been made in achiev-
ing the purposc of this order. The Equal Employment Opportunity Commus-
sion shall provide Federal dcpartments and agenaes an opportunity to com-
ment on the report prior to formal submission.

t-5. Ceneral Provinons.

1-501. Nodung in this order shall relieve or lessen the responsibilities or
obligations imposed upon any person or entity by Federal equal emplovment
law, Executive order, rcguh(ion or policy. -

1-502. Nothing in this order shall imit the Auorney General's rolc as

legal adviser to the Executive Branch,
p——
'<:7{w7 B e~

(FR Doc. 16-1868¢ Plled 6-30-T4: ¢:23 pm]

 Tue Warre House,
June 30, 1978

FOUIAL RIGHTIR, YO €1 MO. 119 WYONESOAY, ARY 4, 1978
A-3 :

28969



http:I"IbU.AJ
http:Cc:-nen.fs
http:signi(ic.mt

Tuesday
October 14, 1980

V== Part V

‘=== Equal Employment
== Opportunity

=L 2 Commission
= — Coordination of Federal Equal
= £

Employment Opportunity Programs; Final
‘Regutations '

A-5




Fedecral Register /. Vol. 45.

No. 200 / Tuesday. October 14, 1980 / Rules and Regulations

PART 1690—PROCEDURES ON
INTERAGENCY COORDINATION OF
EQUAL EMPLOYMENT OPPORTUNITY
ISSUANCES

Subpant A—General

Sec

1690.101
1690.102
1600.103
1000.104
1690.105
1690.106 Scope. .

1690.107 Definitions.

" Subpart B—Responsiblilties
1690.201 Responsibilities.
Subpart C—Pokctes and Procedures

1690.301 Notification to EEOC during
development of issuances.

Subject.
Purpose.
Supersession.
Authority. *
Policy intent.

1680.302 Issuances proposed by EFOC.

1690.303 Consultation with affected
agencies.

1620304 Coordination of proposed
issuances.

1690.305 Nond:sclosure of proposed ..
issuances.

1690.306 Formal submission in absence of
consultation.

1690.307 Temporary waivers.
1630.308 Notice of unresolved dxspules
1690.309 Interpretation of the order.

Subpart D—Reporting Requirements

1690.401 Reporting requiremen'ls.

Authority: Sec. 715 of Title VII of the Civil
Rights Act of 1964, as amended. (42 U.S.C.
2000e-14): Rearganization Plan No. 1 of
1978. 43 FR 19807; E.0. 12067, 43 FR 28967.

‘Subpart A—General

§ 1690.101 Subject.
Procedures on Interagency

Cocordination of Equal Employment
Opportunity Issuances.

§ 1690.102 Purpose.

These regulations prescribe the means
by which review and consultation shall
occur between the Fqual Employment
Opportunity Commission and other
Federal agencies having responsibility
for enforcement of Federal statutes.
Executive Orders. regulations and
policies which require equal
employment opportunity without regard
to race. color. religion. sex. national
origin. age or handicap. Subsequent
regulations wili expand on standards for
the coordination of specific matters
referenced or alluded to herein.

§ 1690.103 Supersession.

None. These regulations are the first
in 8 series of instructions issued by
EEOC pursuant tc its authority under
Executive Order 12087.

§ 1690.104 Authortty. .

These regulations are prepared
pursuant to the Equal Fmployment

Opportunity Commlssxon s obligatipn

- and authority under Section 1-303 and

1-304 of Executive Order 12067
(Providing for Coordination of Federal
Equal Employment Opportunity
Programs) 43 FR 28967, July 5. 1978.
(These regulations will also appear as-
EEOC Management Directit-e No. 1000).

§ 1690.105 Policy Intent
These procedures will govern the-

conduct of such agencies in the
development of uniform standards.
guidelines and policies for defining
discrimination, uniform procedures for
investigations and compliance reviews
and uniform recordkeeping and
reporling requirements and training
programs. These procedures will also
facilitate information sharing and
programs to develop appropriate
publications and other cooperative
programs. The goals of uniformity and
consistency are to be achieved with the

‘maximum participation and review on

both an inlormal and formal basis by
the relevant Federal agencies and.
finally, by the public. "~ ~

§ 1690.106 Scope.

These regulations apply to Federal
agencies having equal employvment

opportunity program responsibilities or

authority other than equal employment
responsibilities for their own Federal .

‘employees or applicants for

employment. Its provisions do not apply
to issuances related to internal
management or administration of the
agency. )

§ 1690.107 Definitions.

(a) “Alfected Agency™” means any
agency whose programs. policies.
procedures, authority or other statutory
mandates’ (mcludmg coverage of groups
of employers. unions. State and local
governments or other organizations
mandated by statute or Executive
Order) ind’:ate that the agency may
have an interest in the proposed
issuance. -

(b) “Agencies™ means those Executive
and independent agencies. agency -
components, regulatory commissions,
and advisory bodies having equal
employment opportunity program
responsibilities or authority other thar

‘equal employment opportunity

responsibilities for their own Federal
emplovees.

{c] “Consultation"” means lhe
exchange of advice and opinions or a
subject occurring among the EEOC and -
affected asgencies Lefore formal
submission of the issuance.
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{d]) “Formal Submission™ means the
tranimittal of & written. publication-
ready document by the issuing agency to
the EEOC and other affected agencies
for atleast 15 working days from date of
receipt. The formal submission shall
take place before the publication of any

issuance as a final document.

(e] "Internal or Administrative
Documents™, pursuant to 1-304 of the
Order. may include. but are not limited
to formas for internal audit and
recordkeeping. forms for performance
and program eveluafion; intemal
directives dealing with program
sccountability: routine intra-sgency
budget forms; intra-sgency agreements:
correspondence which does not transmit
-significant new policy interpretations or
program standards having an impact
upon other Federal agencies: tables of
orgenization: and other documents
selting forth administrative procedures
for the conduct of programs. Internal or
administrative documents do not
include compliance manuals, training
materials, publications or any other
internal documents setting forth
procedures for the resolution of
complaints. standards of review or

prool. or any other policies. standards or
directives having implications for non-
Federal employees. .

{f) “Issuance” refers to any rule,
regulation, guideline. order. policy
directive, procedural directive,
legislative proposal. publication. or data
collection or recordkeeping instrument.
It also includes agency documents as
described sbove, or revisions of such
documents, developed pursuant to court
order. “lssuance™ does not include
orders issued 10 specific parties as a
tesult of adjudicatory-type processes.

{g) "Order” means Executive Order
12067 {Providing for Coordination of
Federal Equal Employment Opportunity

1Programs).

(h) “Public Announcement” means the

- publich tion of @ document in final form

in the Federal Register ot to any other
promulgation for general cgcncy or
public reference.

{i) “Significant lIssuance™ means any
issuance which the public must be
lafforded sn opportunity to comment
upon. In determining whether an
lusuanoc ia significant, the EEOC shall
spply the {ollowing criteria:

‘ {1} The type and number of
Individusls, businesses, organizations,
|

eaployers, labor unions. or State and
local governments affected:

\ {2) The complience and reporting
requirements likely to be involved:

1 {3) The impact on the identification
and elimination of discrimination in
employment; ‘

A-11

41 The relationship of the proposed
issuance to those of other programs and
agencies.

Subpart B—Hesponsibilities

§ 1690201 Responsibitties.

{a) The Director of the Office of
Interagency Coordination {OIC) is
responsible for coordinating the
consultation and review process with
other agencies on any issuances covered
by the Order.

{b) All Federal agencies shall advise
and offer to consult with the EEOC .
during the devclopmem of any proposed
issuances, concerning equal employment
opportunity which affect the obligations
‘of employers, labor organizations,
emp!oymenl :gencxes o other Federal
agencies.

{c) The Equal Employment
Opportunitly Commission shall advise
and offer to consult with the affected
Federal agencies during the
development of any proposed issuances
concerning equal employment
opportunily which affect the obligations
of employers. labor organizations,
employmem agencies or other Fedenl
agendies.

Subpart C—Policies and Procedures

§ 1690.301 Hotification to EEOC during
development of tssuances.

{a} Agencies shall notify the
Commission whenever they intend to
develop-a significant issuance oran
issuance affecting other agencies so that
potential duplication, overlap, or
inconsistency with the proposed
issuances of other agencies can be
identified before substantial agency
time and resources bave been expended.
The requirement for consultation applies
whether or not the sgency plans to
publish the issuance io the Federal
Register for public comment

{b) Whenever an agercy of the
Federal government (initiating agency}
develops a proposed issuance which
will require consultation among the
affected agencies. & responsible official
of that agency or agency cornpopent
shall initiate consultation by submitting
an early draft of the appropriate
documents, preferably afier review at
the first or second supervisory level, o
the chair of the EEOC {ATTN: Director,
OIC}). The submission shall be made
prior to the point that the issuance is
deemed final and ready for publication
and shall indicate the appropriate office
or person responsible for dcvclopmt
of the issuence. .

{c] EEOC recognires u\cl subsequent
intrs-agency clearance activities may
change the policies gutlined in the.
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o ance and may add or delele items
‘iuded in prior dralts. Therefore,.
ing this period of policy  °
elopment an initiating agency shall
. be-bound by the contents of drafts
v\hlch precede the final draft.

(d] E.xcept as provided in Section
1690.307, in no instance shall there be
formal submission to the EEOC or the
.affected ggencies without prior
co'nsultahon pursuant to Section 1-304
of the Order.

(e} Where an sgency issuance is
related'to the internal management or
administration of the sgency. the
\ss:uance is exempt from the
consullatmn process under the Order.
The initiating agencies will make the
delermmahon of what must be
aubmnlled When the agencies are in
doubt EEOC will determine the extent
to which s particular issuance is
covered by this exemplion.

$ 1690.302 tssuances Proposed by EEOC.
Whenever the EEOC proposes 10
de\.felop a signiijcam issuance or any
issuance requiring consultation, the
procedure outlined in these regulations,
shall also apply. as set forth in Section
1-303 of the Order. The EEOC shall
advise and consult with other affected
agencies whenever itdevelops an

uance, in the same manner and to the
‘\e extent as other agencies are

uired to do in § 1690.301 above and
other sections below.

§ 1690 303 Consulftation with atfected
agenclcs.

At the start of consultation, the EEOC
shall determine which other agencies
wolld be affected by the proposed
isstance, and the initiating agency shall
consult with such agencies. Initiating
agencxes shall also consult with other
agencies which claim that their internal
equal employment opportunity or
perlson'nel programs are affected by
proposed issuances otherwise directed
at external equal employment
opplonum!y effonis. Agencies mav
consult with any other agencies that
\hey believe would be affected by the
xssmmce The consultation period shall
be determmed by the parties. During the
. conlsultat:on period. the EEOC shali seek
to resclve any disputes with the
ini!.iating agency belore publication.

$ 1690.30‘ Coordination of pfopoud
issuance.

(a) Procedure for pubhcchoq of
proposed issucnce. (1) If the iniuating
agency. alter consultation with EEOC,
proposes to publish the issuance for
urposes of receiving comments from

‘nd sgree on 2 mutually agreeable

e ‘public, it shall confer with EEOC

length of time. no less then 15 workmg
days. during which the proposal shall be
submitted to all affected Federal
agencies pursuant 1o Section 1-304 of
the Order. The period of review shall be
sufficient to allow all affected agencies
reasonable time in which to properly
review the proposasl.

(2) When an affected agency wishes
an extension of the review period. it
shall make such request of the initiating
agency. if the initiating agency does not
grant the request. the affected agency
may then make thal request of EEOC.
EEOC may. at its discretion, grant the
additional time requested. whereupon
£EOC will inform the initialing agency
which shall extend the review period.
EEOC shall also inform the initiating
agency of the reasons for the extension.

(3) After 15 working days. il the EEOC-
has not requecsted an extension of time
or otherwise communicated the need for
more time 10 review the proposal. the
initiating agency may proceed to
publication of the proposed significant
issuance for public comment for at least
60 days.

(4) Dunn.g th:s publzc comment period,
certain issues may be submitted to
emplcyer and employee representatives
for comment pursuant to Section 2(c} of
Executive Order 12044 (Improving
Government Regulations) which
requires that agencies give the public an
early and meaningful opportunity to
participate in the development of
significant regulations.

{b) Procedure for publication of final
issuance. Aller the périod for public
comment has closed. the initisting
agency shall then incorporate the
changes it deems appropriate and
forward to EEOC for review. a copy of
the document as published. a copy of the ,
document as amended. with changes
highlighted. any staff analysis. and a list
of commentors. EEOC or affected
agencies may review and copy the
comments received. The time needed to
review these matenials shall be agreed
on by the EEOC and the initiating
agency. After completion ol this review.
the initiating agency shall formally
submit the proposed final issuance to'all
aflected agencies for at leat 15 working
days prior to publication.

§ 1690.308 Nondisclosure o proposed
{ssusnces.

(a) In the interes! of encouraging full
interagency discussion of these matters
and expediting the coordination process,
the EEQOC will not discuss the proposed

- issuances of other agencies st an open

Commission meeting where disclosure
of information would be likely to .
significantly frustrate implementation of
& proposed agency action. The

A-12
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Commission will make this .
determination on a case by cese basis.

{b] Requests by the public for drafts of
proposed issuances of another agency
will be coordinated, In sppropriate
circumstances. with that agency and the
person submitting the request shall be
s0 notified. The decision made by that
agency with respect to such proposed
issuances will be honored by the
Commission.

§ 1690.306 Formal submizsion in sbsence
of consuftation

Hf an initiating agency has an issuance
which was already under development
on or before July 1. 1978, when
Executive Order 12067 became effective,
and on which there has been no
consultation, the agency shall
immediately notify the EEOC of the
existence of such proposals and the
{ollowing procedure shall apply:

{a) EEOC shall confer with the
initiating egency and shall determine
whether the proposal should be the
subject of informal consultation and/or
formal submission to other affected
Federal agencies pursuant to Section
1-304 of the Order. This does not
preclude the right of the agency to
consult with any other agency it wishes.

{b) Uf the EEOC decides that informal
consultation and/or formal submission
is necessary. it shall confer with the
proposing agency and agree on &
mutually acceptable length of time for
one or both (the informal consultation
and/or formal submission].

{c] The period of formal submission
shall be sufficient 1o allow all affected
agencies time in which to properly
review the proposal. While such period
may be longer, in no’instance may it be
shorter than 15 working days.

§ 1690307 Temporary watvers.

{a) In the event that the proposed
issuance is of great length or complexity,
the EEOC may. st its discretion. grant a
temporary waiver of the requirements
contained in § 1690.303 or § 1690.304
Such waivers may be granted it {1) The
period of consultation and thorough
review required for these documents
would be s0 long as to disrupt normal
agency operations; or (2] the initiating
agency is issuing a8 document to meet an
immediate statutory deadline: or {3} the
initiating agency presents other
compelling reasons why Interim
issuance is essential. :

{b} In the event of & waiver, the
{nitisting agency shall clearly indicate
that the issuance is interim, has been
published pursuant to & wavier, and is
subject to review, EEOC reserves the
right, after publication, 1o review the
document in'light of the objectives of the

Order. The initiating agency may make
substantive conforming changes in light
of comments by EEOC and other
affected agencles.

§ 1690308 HNotice of unresolived disputes.

{a) The disputes resolution mechanism
in Section 1-307 of the Executive Order
should be used only in extraordinary
circumstances, and only when further
good faith efforts on the part of the
EEOC end the agency involved would
be ineflective In achieving a resolution
of the dispute. Before using the disputes
resolution mechanism, the EEOC or the
initiating agency must have fully ~
participated in the coordination procesa,
including giving notiflicetion to the
EEOC and the affected agencies of ifs
intention to publish in final within 15
working days. :

{b) EEOC or the affected agency shall
then send written notification of the
dispute and the reasons for it to the
EEOC and to the other affected
agencies. Therealter, but within the 15
day notice period, the EEOC ot the
affected agency may refer the dispute to
the Executive Office of the President.
Such relerence may be made by the
Chair of the EEQC or the head of the
Federal agency. If no reference is made
within 15 weorking days, the decision of
the agency which initiated the proposed
issuance will become effective.

§ 1690.309 interpretation of the Order.

Subject to the dispute resolution
procedures set forth sbove and in
accardance with the ohjectives set forth
in 1-201 and the procedures in 1-303 of
the Order, the EEQOC shall interpret the
meaning and intent of the Order. EEOC
also will-issue procedural changes under
the Order, as appropriate, after advice
and consultation with affected agencies
as provided for in these procedures.

Subpart D—Reporting Requirements

§ 1690.401 Reporting requirements.
The regulations do not esteblish

reporting requirements other than the

required notices of proposed rulemaking

.and formal and informal review.

{FR Doc. 8051900 Filed 30- 30-80 846 amf '
BRLING CODE 4570-05-4
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-Issue: EEOC's Pollcy Statement ‘on Alternatlve Dispute
Resolution

Description: - The Administrative Dispute Resolution Act (ADRA),
5 U.S.C. 571-583, authorizes and encourages federal agencies to

utilize alternative means of resolving disputes in lieu of formal

adjudication or litigation. The alternatives suggested include .
settlement negotiations, conciliation, mediation, factfinding,
minitrials and arbitration. Section 3 of the ADRA requires each
agency to adopt a policy statement that examines alternative
dispute resolution (ADR) in connection with the agency’s informal
and formal adjudications, rulemakings, enforcement actions,.
contract administration, and litigation:brought by and against
the agency. Section 3 also requires each agency to designate a
senior official as its dispute resolution specialist,.to be
responsible for the policy and program implementing the ADRA.

The Chairman has designated the Legal Counsel as the dispute
resolution specialist. The Legal Counsel has overall
responsibility for providing guidance to the Commission on
developing, coordinating, and implementing the agency’s ADR
initiatives. A Steering Committee, consisting of a
representative from the offices of Inspector General, EEO,
Management, Federal Operations, Program Operations, and General |
Counsel, has been formed to work with OLC on ADR.

Status: The Commission published a request for comments in the
Federal Register on July 21, 1993. See attachment. Generally, .
all of the comments supported the use of ADR at EEOC. In
coordination with the Steering Committee, Legal Counsel has
drafted a policy statement on ADR and an accompanying Commission-
wide action plan.. See Attachment.. The'pollcy statement and
Commission-wide action plan will be transmitted to the Comm1551on
‘for its consideration in the near future.

Key Points: The draft ADR Policy Statement affirms the
Commission’s commitment to the exploration of a range of
alternative methods for resolving disputes in all of its
activities, with an emphasis on private! sector charge resolution.
The major issues raised by the comments and addressed in the
draft policy statement are that the Commission should:

e reject the concept of forced arbltratlon from the Supreme
Court’s Gilmer decision; :

'
t

' encourage the use of ADR by private employers; and

* ensure that third-party neutrals are trained in EEO law.
The proposed 1994 action plan for the Commission includes 13
steps 1nvolv1ng many dlverse activities: of the agency. These:
steps include:

¢ resumption of the internal EEO mediation pilot;



¢ providing guldance to the federal EEO community by adding
a chapter on ADR to Management Directive 110;

° con51der1ng the Comm1851on S medlatlon pllot for charge
processing;

e continued adherence to ADR principles by agency counsel
in litigation brought by or against the agency; and

. conductlng the initial tralnlng of employees on ADR
technlques. .
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o ﬁling dmdhna forthe wbmlsslnn ofm;;
¥ rofund applicatioxis for direct mmuon
by purchasam of Agway's refined. ..:
laum pmducts. 20 DOE 3189,027. .

' "ppﬁcaﬂons in the Agway refind -
. prooeeding on Juna 21, 1990, momttmn )
fﬁ' three years ago, While the initial -
%" deadline for such submissicns wes |
ﬁlember 26, 1990, we have’ oontmued
berally accept spplications afier the
eadline. However, wehave now .. :-
conclu ded that eligi apphcantﬂxavc
been pravided with more than. ampln
%7 time to file. Therefore, we will nat ..;

" acoept epplications that are postmm'kecl
after July 26,1993. All Applications for’
Refund from the Agway Cansent Order -
i fund postmerked the final filing- -

1 date of July 26,1993, will be tummanly
dismissed. Any \mclannod funds ;oo
remaining after all claims are
"7 resolved will be mada available for:-. ..

-y indirect restitution pursuant to the ;.-

Petroleum Overcharge Distribution ami
Rssutuhon Aci of 1935. 15U.S C. 4501.

L Duector. Oﬁ' ice of Hearmgs nnd Appcc.{
| IFR Doc. 83-17320 Filedj—-zo—nz 3 8:45

MR XAl

e ‘Acnon Requestfnrmmmen
SUMNARY: The Administrative Dispi

g ute.
-~ - | Resolution Act (ADRA) Public Law 101~
1552, codified.at5 U.S.(‘. 571-583 (1992]
_ iand the Negotiated Rulemaking Act :-
[Reg-Neg), Public Law 101—-648 5. U.S.C.
561-570,(1892), encourage nganaas tol)
- juse ‘elternative means of disputéf==:i6
msolution in administrative programs;-

disputes end dévelopment of &
mgulsucma. The Cam z

_-some areas of its responsibility may be 7"
faster, less contentious and more.
economical than current’j

policy statement that addressea the tise
<. of “alternative means of dispute:r=:

o N

- administratian, and (5) lmgnhan

- 20,1893,

", L Street, NW,, Washingten, D.C..
_ between thehouxs of9 30am and 5

. Nicholas M Inzeo, Associate Legal
" Counsel for Legal Services, at (202) 663—

_' ~format should be made to the: 4
: Pubheauons Informahon Canter at.

. dxcputo resolution and case.

Lo ment in & number of .
‘} Pursuant to section 8{a oftheADRA."lndugfn a r o weas,

. the Commission intends to adopt L

. administration; gnd (5) htxgatxcn

: ‘“ _brou tb H th
followin areas: (1) formal énd ipformsls - ght by ur egainst the agency.

d)udxcgbong. (2) ru'lemahngs @y

enfomement acﬁons (4) oontrac& e

brou%m y. ora ainst the Coxmmssmn. S
adomeg any such policy -
statement, however, the Cnmmxssxon is
sooking comments from the. pubhc on:.
the use of alternative dispute ... .. &
resolutions in any of the shave . . ... -
referenced areas at the Commissxon 'I‘ha
Commission encourages a broad range’ -
of comments, from whether ADR is: *
appropriate in the functional ereas . .-
noted to whether spocific types of ADR
are apprapriate for specific functional .
arsaz. All comments reomved willbe .
carefully considered before an such

-pelicy smtement Is draﬁad en

ﬂnahmd....a-. S ':.-. N [P
DATES: Gommen!s m dua by Septombe-r

ADDRESSES: Cnn:.zments sheuld be

' submitted to the Office of the Executxve

Secretariat, Equal Employment.;
Opportunity Commission, 1801 L Stme(
NW., Washington, DC 20507. Copies of’
camments submitted by thé public: wﬂl
be available for review at the ™ .

Commission’s Library, room GSOZ 1801

FOR FURTHER NFORMA‘UON CONTACT .4

4640 of TDD (202) 663~7026. This:.
notice Ix also avmlable in the! followmg

_ “formats:large print, bra.xﬂe. audio (ape
. and electronic file an, computer disk."

Requests for this notice in an altemahve

800——669—3362; i, ,}«— e 5
8UPPLEﬂB(TA.RY Wm In 1990, .
Congress passed the Administrative ;5%
DisputaResolution Act {ADRA), Pnblu:
Law 101-552,and tha Negotiated: 525 =0 -
Rulemsking Act, Public Law 101-848.«‘“

The ADRA encoursges federal & agamzs

 to usa mediation, canciliation; i~

arbitratioi,; negotiated rulemaking and ‘

" other consensual methods of dispute. "

* resolution for the prompt and mformal
c ’ resolutian of issues of controversy:w il
«. relating to administrative programs.” Tha
Reg-Neg Act sets forth criteria fax theva-: "

Ay " usa of negotiated rulemaking in _
anticipates that alternative dxsputn‘.. gall -

resolution end negotiated rulemaking in ' the

appropriate ¢ircuristances. Secuon 3 of
ADRA requires each agency tc adopt
a policy fegarding the use of a]temauva

+(1) formal and $riformal "
ad ;uchcatums. (2)rulemakings; (3)
enforcement e actions; {4) oontract :

Ii enacting the ADRA, Congress
axpmssad conicern that admxmstmtxvet‘:i

-encourages them to assume mdmme

“ successas are sure {o IBOVG mm

" néw statutes; the Commission belxeves

- "has p;xdeﬂalfen other activities in th

as well as. efforts to endm.xrago

- pmeeedmgs have become toa formal

and lengthy, and assarted that .
slternative procedures may, in at leaxt
some instances, be faster, less . -
contonhous and more économical. ADR
techniques, hawever, will notbe - -

appropriate in every gituation; Lher
- statute indicates, for example, that ADR

techniques should not be used for -
precedant setting casas, thosa whem a
forma! record is essential and those #
bearing on significant policy ues’txon
The-Reg-Neg Act amended the .
Administrative Procedure Acttd - .
establish & procedure for negouaungc
proposed rule. In enacting the smtu!e,
Congress eddressad concerns that -
traditional rulemaking procedures | may
discourage affected parties from’
communicating opeanly with eacb othcr
and with federal egencies, and :

conflicting posmons often resulting in* -
costly and time-consuming litigation. * -
While agencies have experimented with’
alternative techniques to avoid these” .
consequences, the Reg-Neg statute ..+
codifies iha negotmtad rulemahng 3

rocess. . .
"In addmon to the Admxm.stratwa
Dispute Resolution Adt, both the :--

= Americans With Disabilities Act of W

1990; Public Law 101-336, 42 U.S.C5 7 .

. 12101 et'seq., and the Civil Rights Act 7/ - .
‘of 1991, Public Law 102-166, 42 US.C.". "
1981 note, explicitly encourage the uso -
of alternative means of dispute - :
" resolution whaere appropriate and to the »
-.extent authonmd by law. Congress's ; .
-encouragément and emphiasis on. th' -
utilization 6F elternate dispute "
resolution mechanisms in the. ]abor R
'dispute.area along with rsported ADR

employers foward attempting to resolve -~
mtgrnaf 'disputes before thaygam brought - .
in court'or into EEOC's administrative- == -
progreftis. This support also erxccmmges
" EEOC 1o look toward additive and : ~

- alternative systems fo-provide the best" o

and quickest law enforcement service to -,
the pubhc. Therefore, in undertakirig -
. the responsibilities of enforcing its two

that altématives to its cunenrdxarge
resolution pmcessm oiustbe ¥ - -
conmdemd e

Allemanve  di:
‘new concept for

iite’ c‘lntmx'x x’s'ﬁofa .
e Comnmission. 'I‘xtle

- VII of the Civil Rights Act of 1964
* . requires that the Commission conczhata

every charge when it makesa - e

- determination that ‘reasonable cause .

exxsts to beliove that discrimination has
occurred: In eddition, the Commissian - -

o * . .o
. -
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;altamatlve mat.hods of msolvmg its own
tornal:disputes. A fow of thase "t 5:.1
brevious activi es are sat forti bolow.
Rapnd Chaxge Pmc&sslng B
.. \In 1977, EEQC established a mpxd
charga process, emphasizing early,” .
negouated no-fault sattlements betwaan
“.charging party and respondent,on a .
{lot basis in three model offices. Tlus
rocess was extended to all district -
£ﬁoas in 1979. Undar the repid chmge :
. mcess. Commission sfaff conducted a

achoduled a fact finding conference ..
:. with the charging party and the ...z
g mspondent in which EEOC served’ as
modarator!advxscr. edcoursgingthe ~ - .
anias to reach a settlemont. lf a

sattlament was reached, a no-fault .
agreement was signed by the parties and
EEOC. EEOC mavfn o na decision on the
monts of the case. If no settlement was
ached, EEQC used the preliminary. -
_evidence and evidences received st the ‘
.. conferencs to either close the case with

investigation and regular charge ,
processing: .. -
"A 1981 mportby the General ;-; R
coounung Office (GAO} found that
rapld charge processing had impmved
_« chmge processing from what it had .

" en, and that. in most instances, rapid

owevar. GAQ believed that in some
‘nstances EEQC overemphasxzed FRER
negotiated sattlements_ SR .

In. 1985 and 1986 EEQC developed
matenals and case studies for its -
‘managers, emphasizing ways to avoxd or’
- quickly resolve EEO complaints thmugh

... improved communications and other . ..
- . actions. Many Commission managers
- - _ believed that EEQ complaints filed . -
against EEOC as emplayer were due to.”;
poor communication between managers”
and employees, misunderstandings and
other barriers. Top managers belisved
that small problems that could have
been resolved quickly often developed

Into larger, irreconciiable Issues, &s the -
es” posxtions bardened durmg =
B ax_:Ehy EEO proceedings.” -
ADRA requires that agenci :
- consider alternative dispute resolution
:methods as vehicles for avoiding
- protracted administrative procedures.
‘and litigation. In developing an ADR -
policy; EEOC intends to explore the- use”
e of such techniques to the extent; and .

and enhance the faimess, effecnveness

}efﬁmency of its actions. EEQC .7 ;
ends to consider implementing or -
xpanding the‘ use of ADR techniques
nhemve: such mfonn.al dispute-

¢ proving usoful within the'f msoux'ceg

«., Commission has implemanted pilot
* - ADR procedures in several'areas.In “*7 - persons serve as resources to EEOC fiold
- gddition, the Commjission believes tbat * offices to help msolve EEOC complamts.

mitod preliminary investigation, ﬂmn Mechation?refmmm four d.xstnct
4 4 <., offices in April 1993. In initiating thzs

-"Pilot Program, the Commission sought" -* *» exempt state and local governmont, st

-+ not replace, the cturent charge -~ *-; ;" ‘medication by EEOC mediators of each
- resolution system, belngh effecuve.

. amicable msoluhons ing shorter tnne ‘ commentg on the m(enm rule.
- satisfaction than is achmved !hrough
‘a determination, or return it for further S

.. - ‘cases in each of four district offices: : "' the pre-complaint counséling penod

o ‘Houston, New Orleans, Philadelp hia~ :whena complamant agrees to . i
and Washington, DC Mediation’ ls bemg participate in an agency’s egmbhshed ~.-A o

o processing could be effective. =

-..-Class action and

. any seftlement reached thfough EEOC. .

Progmm EEOC emphasized the use of

- only to the extent, that they can Impmve ‘conducted for 400 mpresantahv&s of the

“Fesolution’ mothods have ¥ l:kehhood of dxspute msolutmn tOCh"lunS One
“hundred particlpints rocelved. .=
N '{addmona training including fntensw
 training on ADR techniques. These ieo

-given to the Cominission. The. "

“'ADR is not appmpnatainotharareas. e Swr s ok
These arcas are discussed below, : Adiudzcauons e s
s © EEOCIis cons:donng&nin!enm mle :

w°mm°m‘{:har3° Resoluhon ' implomenting soctions 320 and 321°of %

“To study the potential hnpact of ADR ‘the Civil Rights Act of 1991. Sechons SE
in its enforcement and chiarge soluuon +.2'320 and 321 provide for fortnal “»:i:iyt
. responsibilities, EEOC initiated &' leot‘ “adjudication under the- Adxmmstmuve )
Procedure Act of complaints of =u=#:
‘discriminatibn brought by proviously -

" to develop a parmanent informal ' .- .5+ employees and Presidential appolntees -t
" resolution systom that will supplement * The interim rule would permit -

“complaint before the formal hearing;
. 'and the Commission will request

and produce a greater number of -

. period, with a higher level of . * In addition, Ix its recent regulations

" governing the processing of complaints "~

. existing proceduros. * .77 . of discrimination brought by federal <t 7%
In the Pilot Mediation Progmm. . _employees, 29 CFR part 1614, EEOC hes'

* professional mediators are mediating 75" “provided for an automatic exténsion of

". offered in selocted cases alleging ™~ "% " glternative dispute resolution program. - ...
-, discrimination in discharge, dxscxphne kS Tha Oomm:sswn alsa encourages © Y v
- “and term$ and conditions of ¥ &y siA :‘ggencies’ use of ADR procedures dunng
employment under Title VII of the le " the investigative phase of the federal -
"Rights Act of 1964, the Amencans wuh ;gacmr comiplaints process. Agencies 24
‘- Disabilities Act, arid the Age ‘havée expressed considerable interestin |
stcnmmaﬁon In ai)loyment ACL *_efforts to train a'cadre of expert 77
pay charges aré ‘mediators within the government who
- not eligible for mediation In the Pilat. %" could be usad by other agencies as .
" Mediation occurs only where both the- * neutrals, end olﬁar jointeffortsto "
., charging party and the respondent have: . improve handlmg of federal sector EEO
-* voluntarily agreed to the process. Exther mmp}amts e
pnrty can opt out of mediation at any - ~ -
‘time, If an agreement §s not reached © Neg"“a“’d R“lemah“g
" during a 60-day mediation period, the “. .. When created 1n 1964 by Txtle VII of
casa will be referred back to EEQC to e tha Civil Rights Act of 1964, the . -
continue.the normal investigative: ‘Commission did not have the authority
>. process. Any agreemment reached’ in a ‘fo issué substantive, or Iegxslatwe. rules.
‘mediation will have the samé farce as " ~*.When the Commission received the - *
‘authority to enforce the Age - -7
‘Discrimination in Employment Act
" court. The Pilot Mediation Program is ‘(ADEA), end most recently with Lha
" slated for completion {n August 1993. A” - passsge of the Americans with "
-thorotigh analysis of the Pilot ngram .“stabxhtms Act (ADA), the Commissxon
wxll be conducted at the conclusmn»o " <*’was given authority.to issue regulations
- “that have the force and effect of law. In-
carfying out these regulatory functions, -
‘the Commission has'considered and -
“will continue to.consider. wbether tou
‘.Reg-Neg. : ot
R Contrad‘Admmxslrauon
; EEEOChnsbeen partytoonlytwo <
_contract disputes in the last § years, .

;~~both of which were settled prior to the
institution of formel procesdings. The £

" Such agreements-are enforceable in. -

41))\ Trainixig and Enforcgmen!
" In addition to the leotMedmhon

"-ADR to help resolve disputes arising |
‘under the Americans with stabxhﬁes :
" Act in & one-week training p

 disability community, under an EEQC . .
contract with the Disability, Rights L
Education and Defense Fund.. - - Disputes Clause of the contract requires.
" Participants were trained on ADA -.that disagmements be raised informally “35 :
substannve reqmrements are altemahve before any formal acuon in taken In ‘Szt

P



Federal Register / Vol. 58, No. 138 / ‘Wodnesd'xy. Iuly 21, 1993 ! Notices

38025

. a s s o,

e ddjbon, ﬂm ADRA authonzes aguncsea
useADRinumcontenofnny- .
¥ rticular dispute. The Commission

'l‘he Commlsim . Ofﬁca of Equal
Employment Opportunity conductad
six-month Alternative Complaint : +:

who filed EEO complaints sgainst EEOC
as an employer wére ;g-f;;ad mﬂ:gl apticn::.
of parumpalmg ina y ation .

program as an alternative to the formal -
oomplamt process. The ACRP offered an
" expedited process, in which a neutrak =,
mediator conducted medistion and..::..
" altampted to resdlve the inatter within " -

30 deys. If agreemont was reached by sll .
parties, the formal complaint wes 75 ©

4 thhdrawn if mediation wasnot

= succossful in the 30-day period, the
3 mmplaml returnad to the mvashgauvo -
6w staga of the formal compleint process: s
e;.. - Th pctusodtrmnedmedmmmﬁnm
£ . fedaml and local government sgencies !

i and|a few EEOC attorneys with
- mediatiop training: 772

. 'I'he Commission £aeks cumment

jts'use of ADR and iiegotmted

omakmg inell of its pmgmms ind’

LTS

BARSUEAR a2 MO T ol
ty X

(1} The paru::ular ilot rogramsand
.- ,;roposalx noted above. and whether any.
;2. partsof them should ¢ shouI(I not ba,:
adopted generally,~. = T ﬁ,e
- (2) Other areas of EEOC‘s operahmx
">+ - that/might readily benefit from the user:
-7 of ADR tachmques. i

" interest of dssistance to the Commi:
in'developing its pdb't':y.‘ A

- EEOCwill develop its ADR pohcy in
7. fullconsultation with the 7" .7
Admlnistmuve Conferance of. tha,_ piie
Umted States and the Federal Mediati

~  and Conciliation Service as required by

" “section 3(a] of the ADRA. To this end, 5

the Commission has'designated its Logal, ™

- ~Counsels its ADR Spedalist.'!halﬂg&ll e

Caunse! serves as hmson ‘with ACUS T
EBOCs 3

N

vouldbaﬁmtnmnsxderhmlmthé_‘ : .
. -Requ!temeni Subsmitted to Office of -

Commission has submitted the

3 clearance under the Pa

*  contact Jonas Nethardt, Office of
~Managoment and Budget, réom 3235

 OMB Nimber: 3060-0470 -

- - Bell Operating Company Safcguards* =
- and Tier 1 Local Exchanga Company, -

vxues Particularly, the Commission’ -
«;ee%s public comment on the following:: -

Es!mmted Anmm! Bmxfen.

“' : Vannual burden:
R - {4) Any ‘other mafier that will bs . o!***
- I (LECy} are requuea tofile a raviséd *,
. -cost allacation manusl by November

', reportmg procedures must be f‘led at =

dianges in the doscnpucn of tima
reporting procodures, the statement
concerning affiliate transactions, and
" the cost apporlionment table must be’
accompanied by a staterpent -
quanufymg the impact of each’ change
on regulated operations. Changes in
the description of time reporting
procedures end the statement
concerning affiliats transactions must
_ be quantified in $100,000 increments
at the account level. Changes in the

FEDERAL couuumcamns
COMMISSION, ;- = o s

Publ!c !nformaﬁon Co[lecﬂon

Msnagmnt and Budget for Review ‘“.

July 14, 1993, 3 :
The Federal Commumcuuons

following infarmation collection -
requirement to OMB far review and o

parwork: : ' i t table must ba
Reduction Act of 1680 (44 U.5.C. 3507} ‘y:xs:n‘:ff?:d 13?&3 600 lg(;nemenls at
Capibes of this submission may be . ':La cost peol bovel. Section 64.904 :

purchased from the Cammission's copy -

codifies the mdapendent auditor's
contractor, International Transcription. . certification roquirément. The
Service, Inc., 2200 M Street, NW suite*  Conmiccion ' chonothoned the

140, Washingtan, DC 20037, (202) ; 857
3800. For further information cn this .-
submission contact Judy Boley, Fodeml
-Communications Cammission, (202} -
632-0276. Persans wishing to comment E
on this information collection should &<

~ standard to be-wsed by independent
" -auditors in preparing their reports on
carrier's cost sliocation manual -
implementation and results by .
requiring that the independent
. auditors provide the same level of
. "assurance in audits as they provide in
a financial statement audit
engagement. (Approved under OMB
Caontral number 3060-0384). The cost
allocation manuals should state that .
carriers have established sub-paols
and should describe the sub-poals -
:-and the apporticnrgerit procedures '
used for the sub-poals. The - -
" Commissien hes also specified cost'.
pools and aﬂocatorsfor ten part 32 .
accounts. - TVl o A

NEOB, Washmgton DCZOSOB (202)
395-4814. < .

Title: Computes IIf Remand Proceedmg, )

‘(

. Safegua:ds {CC Docket Na..90-623] ..
"and Implemontation of Further Cost’ ..
Allocation Umformxty (Memorandum.

" Opinion and Order],
Action: Rav:sxcm of a curmnl!y appmved

Bl e

collection *: ST :', Federal Coznmumeahorzs (}axnmusmn
Be.spondents. Busmmses or. other f an William ¥. Caton, -
profit | ‘ o Acting Secmtmy. .

Frequency af Rcspoasr Annually, (3
quarterly and on occasion repc ruug.
requirements ®~ 5 ‘

: [FRDoc 93-m13 Filed 7-zo~93 8:45 amI
E!.UNGCOOE.CIM-& R

TR

e [Report No. cx.-tn-mx

',‘ Commc.n Canier Public Mobne .
Services information; NewTransmmat
Sheet for Phase 2 Unsemd Are& E

Needs and Uses: I.ocal exchange camers

11,1993, pursuam to the mqmmmen&

‘contained in the attached . .

‘Memorandum. Opirion’ and Orde: y A

: (MO&O) accarding {o the procedural’

" speclfications issued in Responsible -

* Accounting Officer Letter No, 19 5.~
(RAO Letter IQL Se.cnon 64.903(a}

July 15, 1993. S
. Attachadxsacopy ofFonnFCC464~ -
. “Transmittal Sheat for Phase 2 . -
.Cellular Applications for Unserved = -
Areas.” Applicants shauld usa the FCC
;- Form 464—A as the cover page forall -
" phase 2 cellular applications for .
“codifies the 1 mquu"ement thatlacal ... unserved areas. After September 1,1993 -
. exclmnga carriers with annual. © ", phase2 cellular applicatians for
" operating 1 mvenues of $100 mmmn ot
" more file a cost allocatian manyal.” 7,

~

unserved areas without the Form 464~
A will be returned as unacceptabla far
" Section 64.903(b) reguires that " . filing. The January 1992 version of the .
cartiers update’ their cost. ellocation};” FCC Form 464, *Transmittal Sheet for
. manuals at lgast g erly. except, that, Callular Applications for Unserved - -
changes ta tha cost apportionment. .”" "Areas" will continue to be used for
. table and the description of time phase t cellular apphmtxcns for~
: unserved areas.’ - - )
. Items 1 through 4 must be completed
" on the FCC Form 464~A. Item 3 should -

: ‘least 60 days before the carrier plans 73
lement he c'hanges, Pmpcsed

=%

Appﬁcaﬁtons o . RS



i

POLICY STATEMENT ON ALTERNATIVE I?ISPUTE RESOLUTION
I. “PURPOSE {
The Equal Employment Opportunity Comm1551on believes that in many‘
" of its operations greater flexibility in using alternative means .
of resolving disputes, other than formal legal proceedings, may
provide faster, less expensive, less contentlous and more
productive results. Therefore, in accordance with the
requirements of the Administrative Dlspute Resolution Act of 1990
(ADRA) (Public Law 101-552, codified at !5 U.S.C. sections 571-
583), the Commission is adoptlng this statement of Alternative
Dispute Resolutlon (ADR) Pollcy 1mplemented by a Comm1551on~w1de
Plan. : , : A ,

The Commission’s Policy and Plan also réspond to Congressional
directives in the Negotiated Rulemaking Act of 1990 (Public Law
101-648, 5 U.S.C. sections 561-570) (commonly called "Reg-Neg"),
and recent legislation expanding the Commission’s jurisdiction

- and enforcement responsibilities that encourage the agency to
consider alternative dispute resolutlon methods in rulemaklng and
~complaint’ proce551ng . : »1

EEOC has utilized certain dlspute resolutlon methods as part of
its basic proqram functions. The statutes enforced by the
Commission require that 1t attempt to settle and conciliate
discrimination complaints before con81der1ng litigation, and EEOC
routinely utilizes such procedures.! ThlS pollcy statement
represents a much broader commitment by : 'the Commission to examine
and consider use of a wide range of ADR mechanisms in all of its
activities, and to utilize such mechanlsms where appropriate,
legal and effectlve. : o ‘

=

II. BAGKGROUND

A. ADRA Regglrements ‘

The Admlnlstratlve Dlspute Resolutlon Act (ADRA) authorlzes ‘and

encourages federal agen01es to utilize alternative means of

"resolving disputes. in lieu of formal adjudication or litigation.

The alternatives suggested include settlement negotiations, ,

conciliation, mediation, factfinding, minitrials and arbitration.
. i

|

'In addltlon to regular use of conc111at10n and negotlatlon,
the Commission has taken a number of spec1al actions to explore and
implement ADR technlques in its activities. These activities are
described more fully in EEOC’s Redquest for Public Comment on the
use of ADR. 58 Fed. Reg. 39023 (July 21 1993)



- Section 3 of the ADRA requlres that each federal agency adopt a
policy statement which examines ADR in connection with the
agency’s informal and formal ad]udlcatlons, rulemakings,
enforcement actions, contract administration, lltlgatlon brought
by or agalnst the agency and other activities. Section 3 also
requires each agency to designate a senior official as its
dispute resolution specialist, to be responsible for the: pollcy
and program implementing the ADRA. This section further requires
agencies to provide ADR training for it's dispute resolution
specialist and other staff involved in 1mplement1ng the agency'’s
ADR policy. Finally, Section 3 directs the agency to review its
contract agreements, to determine whether such agreements should
be amended to authorize and encourage use of ADR.

B. Other Legal Requirements Related to ADRAW -

The principles and requirements of the ADRA are buttressed by
numerous other legal requirements that apply to EEOC act1v1t1es.
Specifically: _

1. .Title VII and the ADEA

Both Title VII of the Civil Rights Act of 1964, (Title VII) and
the Age Discrimination in Employment Act of 1967 (ADEA) contain
conciliation prov151ons. Section 706(b) of Title VII, 42 U.S.C.
2000e-5(b), requires that the Commission endeavor to ellmlnate
~any alleged unlawful employment practlce by informal methods of
conference, conciliation, and persuasion on every charge where it
has made a determination of reasonable icause. In addition,
Commission regulations authorize Commission personnel to seek to
settle charges through negotiated settlements prior to a flndlng
of reasonable cause. 29 C.F.R. sectlon 1601.20.

Section 6 of the ADEA, 29 U.S.C. 626(d), similarly requires the
Commission to promptly seek to eliminate any alleged unlawful
practlce by informal methods of conciliation, conference, and
persua51on. :

2. The ADA and the ClVll Rxghts Act of 1991

The Americans w1th Disabilities Act of 1990 and the Civil nghts
Act of 1991 recently added more specific provisions encouraging
EEOC to use ADR where approprlate. These identical ADR
provisions state: -’ '

Where appropriate and to the extent '‘authorized by law, the use of
alternative means of dispute resolution, including settlement
negotiations, conciliation, fac111tat10n, mediation,. factfinding,
mlnltrlals, and arbltratlon is encouraged to resolve ‘disputes
arising under. this Act...

See 42 U.S.C. 1981 note; 42 U.S.C. 12212
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3. The Negotiated Rulemaking Act of 1990 ("REG-NEG") and
Executive Order 12866

The Negotiated Rulemaking Act sets forth criteria for the use of
negotiated rulemaking in appropriate circumstances and
establishes a framework for the conduct :of negotiated rulemaklng
by federal agencies.. This framework includes bringing .
potentlally adverse parties and interests together to part1c1pate
in the initial formulation and drafting of regulations, so as to
minimize later disputes that often result in costly and time-.
consuming 11t1gat10n. 1
The "Reg-Neg" Act is supplemented by Executive Order 12866, 58
Fed. Reg. 51735 (October 4, 1993), which establishes the
procedures to be followed by federal governmental agencies in
promulgatlnq regulations. The Presidential memorandum '
accompanying this Executive Order, dated September 30, 1993,
directs each agency to identify at least one rulemaklng whlch the
agency will develop through negotiated rulemaklng durlng the
upcoming year or to explain why negotlated rulemaklng is not -
feasible. .

4. - Executive Order 12778

Section 1 of Executive Order 12778, 56 Fed. Reg. 55195 (October
25, 1991), requires federal government attorneys to attempt to
resolve disputes "expeditiously and properly before proceeding to .
trial." The Executive Order requires pre- filing notice of a
complaint, attempt at conciliation, agreement to part1c1pate in
settlement conferences and the use of approprlate ADR technlques
other than binding arbitration. ,

5. Executive Order 12871

Executive Order 12871, 58 Fed. Reg. 52201 (October 6, 1993),
requires agency heads to provide "systematic tralnlng of
approprlate agency employees (including line managers, first line
supervisors, and union representatives who are federal employees)
in consensual methods of dispute resolution, ‘such as alternative
dispute resolution techniques and interest-based bargaining °
approaches."

6. National Performance Review

Finally, the Report of the National Performance Review, chaired
by Vice President Al Gore, dated September 7, 1993, strongly
encourages agencies to expand their use of ADR and Reg Neg.
(Report of the National. Performance Review, pages 118 and 119).



C. Public Comment on the Use of ADR in EEOC Procedures.

On July 21, 1993, the Commission published in the Federal
Register a request for comments on the use of ADR and negotiated
rulemaking at EEOC. 58 Fed. Reg. 39023, Sixteen comments were
timely received. Generally, all of the comments supported the
use of ADR. Three comments supported ADR in federal sector
complalnt proce851ng. Thirteen comments addressed EEOC’s use of
ADR in processing private sector charges of discrimination.
While the commentors generally supported the use of ADR in this
area, several indicated their inability to. respond further until
additional information is available on the results of the
Commission’s 1993- 94 pilot ADR project.

One commentor strongly argued that whatever policy or program,the
Commission adopts must be designed to encourage, rather than’
discourage, companles and other partles to seek resolution of
disputes. The Commission recognizes that both in the private and
public sectors, current dispute mechanlsms, mostly administrative
and negotiated grievance procedures, are not resolving disputes
as they once did. Generally, as a result a number of disputes
that in the past mlght have been resolved in a grievance process
are now being filed in the EEC forum in order to provide greater
rights to the employee.

Several commentors discussed the 81gn1f1cance of Gllmer V.

Interstate/Johnson Lane Corp., 111 S. Ct. 1647 (1991), to any ADR
policy adopted by the Commission. In Gilmer, the Supreme Court
held that an ADEA claim can be subjected to compulsory
arbitration under an arbitration clause contained in a
registration application with the New York Stock Exchange. The
commentors believed that the compulsory nature of arbitration
made it inappropriate for an ADR program. Under the ADRA,
~neither party to a dispute should be able to mandate use of a
binding method of resolution. Any ADR program or project
developed By the Commission will not permlt a mandate for
compulsory binding arbitration.

Several commentors stressed the importance of training as part of
any ADR program, noting that the ADRA requires that the agency
dispute resolution specialist and others respon51ble for
implementing the Act be provided with training in the use of ADR’
methods. The Commission’s ADR Policy and Plan strongly support
this view. 1In addition, the Commission believes that any
individual serving as a neutral -must have training in the
theories and practice of employment discrimination law.
Therefore, as part of any ADR program or project, the Commission
will specify minimum training requlrements for Commission
employees and for neutrals partlclpatlng in the program or
project.



IXI. Equal Employment Opportunity Comm1351on Alternat1ve Dispute
Resolutxon Policy and Plan

A-M

The Equal Employment Opportunlty Commission is firmly committed
to the exploration of a range of alternative methods for
resolving disputes in all of its activities, including formal and
informal adjudlcatlons, rulemakings, enforcement actions,
contract administration and litigation brought by or against the
agency. The Commission is equally committed to the use of such
methods where appropriate and feasible. ' The Commission believes
that increased flexibility in using alternatives to formal legal
proceedings may provide faster, less expensive, less contentious
and more productive results in eliminating workplace ...
discrimination and in all Commission operations.

The Commission recognizes that increased use of a range of
alternative dispute resolution methods may be an important tool
in processing discrimination charges, at a time when its charge
workload is increasing at a record rate 'and budget restrictions
prevent the hiring of sufficient additional staff. Accordingly,
the Commission will continue to explore the expanded use of such
. techniques in its charge processing activities.

The Commission will consider all alternative dispute resolution
procedures, especially conciliation, settlement .negotiations,
mediation, minitrials and arbitration. The Commission will also
examine areas where negotiated rulemaking procedures may be
effective in developing regulations under 1ts various
authorities. ‘

Where necessary and as recognized by the ADRA, the Commission
realizes that it will continue to seek appropriate legal remedies
through litigation. Nothing in this policy statement should be
construed as an abdication of the Commission’s responsibility to
‘pursue appropriate remedies for discrimination through full
exercise of its enforcement powers.

In addition, the Commission recognizes that at times, disputes
can be resolved between an employer and an employee before a
charge is actually filed. The Commission recognizes that in
those instances, ADR techniques may be used to resolve those
disputes. The Commission wishes to emphasize, however, that the
use of any pre-charge ADR techniques does not impact on one’s
ability to exercise any of his or her statutory rlghts, 1nclud1ng
the right to file a ‘Charge with the Commission.

While the Commission will seek to utilize ADR methods in all -
activities where feasible and appropriate, there are instances in

which such use would not be approprlate. The Administrative

Dispute Resolution Act (ADRA) recognlzes that ADR should not be
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used where there is a need to maintain established pclicies of
special importance, where resolution of a dispute would have a
significant effect on non-parties, where a full publlc record is
important and where the agency must maintain continuing
jurisdiction over a matter. L

The Commission’s use.of ADR procedures in processing
discrimination charges also must be governed by certain other
restrictions, con51stent Wlth the provisions of the ADRA. These
1nclude.

lelts on Blndlng Arbltratlon

Arbitration may be a useful form of alternative dispute
resolution. However, it is not approprlate under the ADRA, and
will not be appropriate under the Commission’s ADR policy, for
any party to a dispute to mandate use of a. blndlng method of
arbitration.

Confidentiality .

A confidentiality provision in the ADRA generally prohibits the
disclosure of settlement communications in an ADR proceeding.
Under this provision, where a neutral isi requested to disclose
protected documents in a subsequent proceeding, the parties must
be advised of this request to enable them to voice any opposition
they may have to that disclosure. ADRA also gives the partles
the authority to agree to modify the confidentiality prov131ons..
The Commission recognizes the importance of confidentiality in
implementing any effective ADR program. . In order to encourage
participation in such programs, the Commission will include
confidentiality provisions in all of its ADR programs or
pro;ects, and will notify the parties to the dlspute of the
protections offered by the confldentlallty provision.

Priority for Training

The Commission believes that.training both in the use of ADR
techniques and in theories and practice of employment
discrimination law are essential for successful use of ADR in
resolving EEO disputes. Accordingly, any program or project that
it initiates will specify minimum training requlrements for
Commission employees and for. any individuals serving as neutrals
in the dispute resolution process.

B. ADR Plan
The Commission’s Legal Counsel has been desmgnated the agency’s
ADR specialist and has been directed to draft the policy
: statement on the use of ‘ADR in Commission processes. The Legal’

Counsel also has been a581gned the respon51b111ty to give ong01ng
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advice and guidance to the Commission on ADR issues and progranms,
including guidance on whether ADR should be utilized in a
particular area or whether exceptions or other circumstances
prevent such use. All ADR projects will be coordinated centrally
through the Legal Counsel. The Legal Counsel has established a-
Steering Committee with members from all Commission headquarter’s
offices, to provide input to the Legal Counsel and each Office in
developing and implementing projects.

In conjunction with this Policy Statement, the Legal Counsel has
prepared an EEOC Order which spells out these responsibilities.

The Commission’s commitment to ADR will 'be manifested through the
development and implementation of an annual agency-wide ADR
Action Plan. . Under the auspices of the ADR Steering Committee,
the Office of Legal Counsel (OLC) will develop the annual. ADR
Action Plan and, identify which offices will work on each aspect
or action step of the plan. OLC will be responsible for
transmitting the annual agency-wide Action Plan to the Comm1551on
at the beginning of each fiscal year.



1994 ADR ACTION PLAN:
I.  OVERVIEW , 2

The Commission’s 1994 action plan includes 13 steps, involving
‘many diverse activities of the agency. These steps emphasize the
initial training of employees on ADR techniques and. include:
resumption of the internal EEO mediation pilot; adding a chapter
on ADR to Management Directive 110; consideration of the
Commission’s mediation pilot for chargeAproce551ng,.and continued
adherence to ADR principles by agency counsel in litigation
brought by or against the Commission. Implementing the thirteen
action steps set forth below during 1994 will demonstrate the
Commission’s commitment to ADR and prov1de a .solid foundation for
future ADR prograns. ‘ ‘ -

i

ITX. ACTION STEPS

A. Training ' ;

Successful implementation of an ADR program will require
that EEOC provide appropriate training on ADR to its
employees. The Commission believes that education and -
training are essential parts of an ADR program and
therefore will focus its initial efforts on training
staff in ADR concepts.

The Commission believes that appropriate training of outside
individuals who may part1c1pate in any Commission ADR initiatives
in the future by serving as neutrals is also essential.
Therefore, should the Commission decide to utilize outside
neutrals, training in ADR and at least 16 hours of training on
EEOC, its statutes and procedures will be required for any
neutral participating in an EEOC ADR program.

i

ACTION STEP 1. OLC will be responsible for providing - agency
personnel with a basic education and training course on ADR. In-
developing this training program, OLC will confer with and
coordinate this training with the Administrative Conference of
the United States (ACUS) and the Federal Mediation and
Conciliation Service (FMCS), the lead agencies implementing ADR
. in the federal government. OLC will also provide more

" specialized tralnlng and guidance on ADR to selected personnel,
including Commission attorneys, as is deemed necessary.

B. Internal EEO Mediation Progran:

ACTION STEP 2. The Office of Equal Employment Opportunity
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will work with the Office of Legal Counsel and the Office of
Federal Operatlons to develop and implement a mediation program
for processing internal EEO complaints. This program will be
similar to and build onthe 1991 pilot conducted by the EEO
office.

®

C. Federal Sector ADR Initiatives

a. Federal Complaint Processing Regulations

The Commission ’'s Federal Sector regulations contain an ADR
provision. (29 C.F.R. §1614.105(f)). Other federal agencies
continue to look to EEOC for guidance on federal EEO matters.

ACTION STEP 3. The Office of Legal Counsel, in consultation with
the Office of Federal Operations, will recommend to the
Commission amendment of the 1614 regulations to provide
additional time to the parties during the investigative and
hearing stages of the EEO process to allow parties to utilize an
ADR procedure to resolve complaints. Currently, the regulations
provide for this addltlonal tlme only during the pre-complaint
processing stage.

b. Management Directive 110

~ ACTION STEP 4. The Office of Federal Operétions‘(OFO) will
prepare and provide formal guidance on ADR in the federal EEO
process to the entire federal EEO community by amending and
adding a chapter on ADR to Management Directive 110.

c. Survey of Federal Agency ADR Efforts

ACTION STEP S. OF0O, in conjunction with the Administrative
Conference of the United States (ACUS), will survey other federal
agencies to ascertain what ADR efforts they have made to process
EEO complaints, pursuant to the Comm1551on s regulations at 29
C.F.R. Part 1614. :

ACTION STEP 6. OFO will disseminate the results of this survey
and any other relevant information obtained from the survey to
all Federal agencies for use in thelr ADR programs.

D. ° Charge Processing

The Commission is committed to experimenting with ADR techniques
in its basic charge processing activities. As the Commission
continues to receive a record number of charges and as the
budgetary restraints preclude EEOC from hiring sufficient staff
to keep up with this increased workload, ADR may be an adﬁltlonal
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tool which can assist in the processing of charges. Many of the
charges received by EEOC present disputes and issues that
possibly can be resolved short of a full administrative
1nvest1gatlon or subsequent litigation. During FY 1993, the
Commission received 87,942 charges to process, had a pendlng
inventory of 73,000 charges remaining at the end of FY 1993, but
had only 800 1nvest1gators. These circumstances dictate that the
Commission consider various ADR techniques as possible means of
assisting in the resolution of these charges.

ACTION STEP 7. At the conclusion of the current pilot ADR
program, the Office of Program Operations will report its
findings and make recommendations to the Commission regarding:
possible extension or adaptation of the pilot program and other
possible ADR programs relating to charge processing. ..

l

E. thlqatlon Brought Aqalnst the Agency
In addition to. fulfllllng all of the respon51b111t1es set forth
in this Policy Statement and in the ADR Order, the Office of
Legal Counsel will take the lead in exploring with agency
managers the use of ADR in internal personnel and EEC cases.

ACTION STEP 8. OLC will recommend the use of ADR to resolve
disputes with opposing parties.unless the case falls within an
exception to the use of ADR or other exceptional circumstances
exist. ’

ACTION STEP 9. The Office of Legal Counsel will issue
guidance to its attorneys on the use of court-ordered or
administrative-ordered mediation in litigation and any
other guidance deemed necessary to comport with the
intent of ADRA and Executive Order 12778 on Civil Justlce
Reform. ,

1

F. Litigation Brought By the Agency

ACTION STEP 10. Ater conference with thé Office of Legal Counsel,
the Office of General Counsel will issue guidance to legal units
on the use of court-ordered mediation in litigation and any other
guidance deemed necessary to comport with the intent of ADRA and
Executive Order 12778 on Civil Justice Reform.

G. Contracts
To date, EEOC has experienced few disputes in the contract and
procurement area. Section 6(a) of ADRA amended the Contracts
Disputes Act of 1976 to add an ADR provision. The amendment

allows a contractor and a contracting officer to use any

10


http:During.FY

alternatlve means of dlspute resolutlon to resolve. claims.

ACTION STEP 11. To fac111tate the p0551b1e resolution of clalms,
the Office of Management (OM} should advise its contracting
officers of this ADR provision.. OM will work with the Office of
Legal Counsel to identify the types of disputes that may arlse
and any necessary training for procurement staff.

ACTION STEP 12. OM will prepare guidance to advise persons
raising a claim or dispute of this ADR prov151on.

H. ADR and Employee Disputes

The Commission believes that employers and unions are.interested
in using a variety of alternative dispute mechanisms because they
may lead to higher grievance settlement . rates, savings in cost
and time, and more effective results when the parties themselves
have a greater role in resolv1ng the problems. EEOC is committed
to working with its union in using ADR to resolve disputes
whenever feasible.

ACTION STEP 13. The Office of Legal Counsel and the Office of
Management will analyze current labor management dispute
resolution mechanisms and report any recommendations to improve
dispute resolution to the Chairman.
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