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EEOC's Pilot Mediation Program for the Private Sector 

Background 

- In an effort to find new methods of addressing its rapidly growing charge caseload, 
EEOC approved a proposal to launch a pilot Alternate Dispute Resolution (ADR) 
program on May 5, 1992. 

- A contract to conduct the pilot program in ADR of 300 employment discrimination 
, charges was awarded on September 29, 1992 to the Center for Dispute Settlement 

(CDS) in Washington, D.C. Under the joint supervision of CDS and EEOC, pilot 
ADR programs were conducted in EEOC's Philadelphia, New Orleans, and Houston 
District Offices, and the Washington, D.C. Field Office. 

- Actual mediation of the charges began April 1, 1993. Pilot programs included 
charges filed under Title VII of the Civil Rights Act of 1964, as amended, and the 
Age Discrimination in Employment Act based on issues of discipline, discharge 
and/or terms and conditions of employment. 

- Preparatory work included the development of educational materials for use by 
charging parties and respondents, training of mediatqrs, training of EEOC staff on the' 
mediation process, and educational meetings for interested parties and organizations. 

- CDS oversaw a formal evaluation of the ADR pilot program. In addition, EEOC 
conducted its own ongoing evaluations; results of both began to be evaluated at the 
end of the contract (March, 1994). 

Preliminary Findings 

- 267 charges were mediated and 17 settled before the scheduled mediation 

- Of the 267 mediated charges, 139, or 52'%, reached settlement terms 

-Over 50% provided for financial payment 
-17% involved changing the employee's work situation 
-22 % contained provisions to alter workplace practices or policies 

- 79 % of charges entering into the mediation were discharge issues 

- Overall processing time for charges mediated was 67 days. 



- Charging parties were much more w~lling to embrace ADR than were respondents. 
Of the 920 charging parties offered rriediation, 796 of them, or 87 %, accepted the 
offer. The respondents involved in all 796 cases were offered mediation -- only 309, 
or 39 %, accepted. Before many employers would accept an offer of mediation, the 
process had to be explained to various officials, i.e. :tIuman Resources staff, in-house 
counsel, and outside counsel. EEOC, therefore, spent a great deal of time securing 
company. 

Follow-up 

- Based on its evaluation of the pilot program, the Commission will decide whether to 
adopt ADR permanently as a charge resolution option. Issue to be considered in that 
determination include: ' 

-A determination of the dollar cost of ADR 

-The effect of mediation on EEOC's role as a law enforcement agency 
-Does ADR effectively address issues of employment discrimination? 

-The effiCiency and timeliness that can be maintained through ADR 

-The effect of different charge issues on ADR efficiency and settlement rates 

-The degree to which ADR can be incorporated effectively as a method of 
charge resolution 

- The Office of Program Operations will likely postpone a recommendation on the 
future of ADR until new leadership is on board. 



EEOC's ADR Activities with Federal Agencies 

Current 

• 	 EEOC assists federal agencies with technical advice as to whether their ADR efforts 
conform with federal sector EEO regulations 

• 	 EEOC will provide training to EEOC attorneys in ADR mediation, so that EEOC can 
offer "neutral" services on a reimbursable basis to federal agencies which have 
incorporated established ADR programs into their EEO complaint procedures. 

Revised 6115/94 
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statement Regarding Bffect of April 26,1994, Supreme court 

Decision that the civil Rights Act of 1991 Does Not Apply

Retroactively to Cases Arising Prior to Passage of the Act on 

Nov. 21, .199.1.· 


Since April 1993, the EEOC has taken the position that the 
full scope ,of remedies available to victims of discrimination 
under Section 102 of the Civil Rights Act of 1991 (the Act) is 
applicable to cases arising prior to or pending on Nov. 21, 1991 
-- the effective date of the Act. On Tuesday, April '26, 1994, 
the Supreme Court ruled,in Landgraf v. USI Film Products that 
Section 102 of the Act is not retroactive and, therefore, 
compensatory and punitive damages are Dot available in cases 
arising prior to the Act's passage. 

The decision clearly does not reflect the position advanced 
by the Commission and the Department of Justice in the amicus 
brief filed in the case. While the issue was pending before the 
Court, the Commission issued interim guidance to deal with the 
charges and litigation in which compensatory and punitive damages 
may have been applicable. The effect of the 'Landgraf decision on 
the EEOC's caseload is as follows. 

Federal Sector EEO Complaint Processing 

The Commission stayed that portion of appellate orders 
concerning compensatory damages until the decision in Landgraf 

~ 	 was rendered. Between April 1, 1993 and April 25, 1994, 44 
appellate decisions were issued that included orders concerning 
compensatory damages for pre-Act conduct. During this period, 
the EEOC issued a total of 6,363 appellate decisions. 
Complainants in those 44 ,cases will now be advised that 
compensatory damages are not available due to the Court's 
decision.' (Punitive damages were never available in federal 
sector EEO complaints.) 

Private Sector Title VII Enforcement 

Private sector charges filed under Title VII prior to 
November 21, 1991, in which' EEOC determined that compensatory and 
punitive damages were warranted were either successfully 
conciliated or conciliation attempts failed. Pursuant to 
Commission policy, those in which conciliation failed were 
considered for litigation. EEOC district offices report that 
litigation recommendations on all such charges have been 
submitted to the General Counsel. There are no remaining charges 
in the enforcement process affected by Landgraf. 

- continued 
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The Office of General Counsel (OGC), which conducts all 
litigation approved by the Commission, reports that there are 73 
cases of a total of 521 in active litigation that will or may be 
affected by the Landgraf decision. OGC reports 12 lawsuits which 
were stayed solely pending disposition of Landgraf. These cases 
will now be dismissed in their entirety or go forward relative to 
those claims that post-date .theAct. . 

Of the remaining 61 cases in pending litigation, 
compensatory and punitiv~ damages may have been sought, but no 
determination regarding relief has yet been made. ,These cases 
will proceed without claims for the disallowed damages. 

Regarding any future cases considered by the Commission for 
litigation, compensatory -and punitive damages will not be sought 
for pre-Act conduct. 

5/6/94-11:45 (revised) 
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The EEOC's Activity on the Issue of 

Retroactivity of the Civil Rights Act of 1991 


1. The civil Rights Act of 1991 was signed into law on November 
21, 1991. Because the act was ~nclear as to whether it was to 
apply retroactively, EEOC developed policy guidance ,in order to 
advise the field offices how to proceed. The new guidance, . 
issued on December 27, 1991, interpreted the damages provisions 
in section402(a) of the act not to apply to pending cases or 
pre-act conduct, following Supreme Court precedent in Bowen v. 

,Georgetown 	university Hospital, 488 U.S. 204, 208 (1988) 
(ltcongressional enactments and administrative rules will not be 
construed to have retroactive effect unless their language 
requires this result"). 

2. Following issuance of the policy guidance, six circuits (the 
Fifth, Sixth, Seventh, Eighth" Eleventh and the District of 
Columbia) issued rulings determining that the act should not be 
applied retroactively. However, the Ninth Circuit created a 
clear split in ruling that the act is retroactive. The Ninth 
Circuit based its conclusion on a "plain language" analysis of 
the act, without considering the Supreme Court decisions in 
Bowen, supra, or Bradley v. Richmond School Board, 416 U.S. 696 
(1974). 

3. The Supreme Court subsequently granted certiorari in two 
cases, Landgraf v. USI File Products, No 92-757 (Fifth Circuit) & 
Rivers v. Roadway Express, No. 92-938 (Sixth Circuit), to resolve 
the split. 

4. In April 1993, the,Acting Solicitor General requested EEOC's 
views on whether to present an amicus brief in the two cases and, 
if so, what position to take. EEOC's General Counsel presented a 
recommendation to the Commissioners to send a memorandum to the 
Acting Solicitor General recommending in favor of amicus 
participation. 

5. A March 26, 1993 vote on the recommendation resulted in 
Chairman Kemp and Vice Chairman Silberman approving ,the _ 
recommendation of the General Counsel. Commissioners Gallegos, 
Cherian and Tucker agreed instead to amend the recommendation to 
reverse the Commission's position on the retroactivity of the 
damages portion of the act and to rescind the Commission's policy 
guidance issued on December 27, 1991. 

Despite the three votes in favor of amending the General, 
Counsel's recommendation, outgoing Chairman Evan-Kemp, Jr. ruled 
the motion procedurally improper by memorandum of March 29, 1993. 
Newly designated Chairman Tony Gallegos called for a vote on this 
issue to cure any possible concerns. On April 13, 1993 the 
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recommendation as modified by the three Commissioners was 
approved by majority vote of the Commission and a revised 
memorandum was sent to the Solicitor General. 

6. On April 30, 1993, the Commission and the Department of 
Justice jointly filed an amicus curiae brief in two cases 
currently before the U.S.'Suprem~ Court: Landgraf v.USI Film 
Products and Rivers v. Railway "Express, Inc. These two cases 
present the question of whether Sections 101 and 102 of the Civil 
Rights Act of 1991 apply to cases that were pending on the date 
of enactment, as well as to cases filed after the date of 
enactment challenging pre-enactment conduct. Both'EEOC and 
Justice have argued in their, joint amicus curiae brief that 
sections 101 and 102 of the Act do have retroactive 'effect. 

A footnote in the amicus brief states that the December 1991 
policy guidance did not purport to explain an area in which the 
EEOC has expertise (i.e. Title VII); instead, it represented the 
EEOC's analysis of the Supreme Court's decisions qn 
retroactivity. 

8. The Commission then considered developing interim guidance 
to the ,field offices for pending cases. Ultimately, the 
Commission approved and issued interim instructions to the Office 
of program Operations and the Office of Federal Operations, dated 
June 2 and October 6, 1993 respectively, setting forth the policy 
and procedures to be followed by EEOC staff in seeking 
compensatory and punitive damages for charges of discrimination 
involving pre-Act conduct. The interim guidance remained in 
effect until the united states Supreme Court handed down its 
decision in Landgraf v. USI Film Products, No. 92-757 (S. ct. 
April 26, '1994). 

9. As a result of Landgraf, the Commission is now deliberating 
on guidance that will rescind its interim instructions and direct 
field offices not to seek compensatory damages for any violation 
involving pre-act conduct to conform with the decision in 
Landgraf. Henceforth, compensatory damages will not be sought, 
for any, violation involving pre-Act conduct. See Landgraf v. 
USI Film Products, No. 92...,757 (S. ct. April 26, 1994). ' 

10. Additionally, the proposed guidance will instruct field 
offices that if issues arise requiring resolution of whether 
sections of the civil Rights Act of 1991 other than 102 are 
retroactive, which the decision in'Landgraf clearly did not 
address, these cases should be .flagged and sent to Field 
Management Programs or the Office of Federal Operations, 
respectively, for further guidance. . ' 

Office of the Chairman 
Equal Employment Opportunity Commission 
May 19, 1994 
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BRIEF SUMMARY 


Case: Garcia et al. v. Spun Steak Company 
Supreme Court No.-93-1222 
Brief of the united states as Amicus Curiae 
Filed 6/1/94 

Background 

The employees of Spun Steak Company, a producer of processed 
meats, are predominantly Spanish-speaking with a range of English 
fluency, including some who speak no English at all. After an 
incident during which two employees allegedly taunted a non
Hispanic employee in both English and Spanish, Spun Steak 
instituted'a policy requiring that only English .be spoken during 
work. Two employees and the union sued alleging discrimination on 
the basis of national origin. On cross. motions for summary 
judgment, the district court held that the policy had a greater 
impact on Hispanic employees, that the company had to show a 
business justification, and that plaintiffs had pointed out a 
number of alternatives to the English-only rule. The court then 
enjoined further maintenance of the rule. On appeal, the Ninth 
Circuit reversed bya two-to-one vote, holding that plaintiffs had 
failed to establish a prima facie case of discrimination. The 
court emphasized that plaintiffs had failed to show a significant 
impact in light of the fact that the company's .bil.ingual employees 
could comply with the rule. In so holding, the court rejected the 
EEOC's Guideline as wrong. The full Ninth Circuit subsequently 
rejected the suggestion for rehearing en banc, with Judge 
Reinhardt dissenting. ' . 

Argued 

In a brief filed by the solicitor General, we argued that 
review by the Supreme Court was warranted. because of the errors in 
the court of appeals' decision, because of the significance of the 
issue to national origin minorities, and because of the importance 
to the EEOC of having a single nationwide standard on English-only 
rules. The brief emphasized that the EEOC's position on such 
rules is entitled to sUbstantial deference because that position 
is a longstanding and consistent one, has been subjected to notice 
and comment review, and is consistent with Title VII principles. 
Criticizing the court of appeals' view that there was no 
discriminatory impact because employers may define privileges such 
as speaking narrowly, the brief emphasized that even privileges of 
employment may not be offered in a discriminatory fashion. The 
brief also noted that a rule with which one can comply nonetheless 
may be one of the most objectionable discriminatory rules. . 
Finally, the brief argued that plaintiffs need not show a 
"significant" adverse impact to state a prima facie case of 
discrimination. Even if a significant impact were required, that 
standard would be met in this case because being deprived of the 
ability to speak the language in which one communicates most 
effectively has a significant adverse impact. 
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Equal Employment .Opportunlty Comm. 

(1) There Is widespread contusion con
cerning the extent of accommodation under 
the Harduon decision. 

(2) The religious practices of some tndIvld
uals and some groups of tndJvlduals are not 
being accommodated. 

(3) Some of those practices which are not 
being accommodated are: . 

-Observance of a Sabbath or· religious 
holldays; 

-Need for prayer break during working 
hours: 

-Practice of following certain dietary re
Qutrements; 

-Practice ot not working during a mourn
ing period for a deceased relative; 

-Prohibition a.ga1nst medical examina
tions: 

-Prohibition against membership In labor 
and other organizations; and 

-Practices concerning dress and other 
personal grooming habIts. 

(4) Many of the employers who testifIed 
had developed alternative employment prac
tices which accommodate the religious prac
tices of employees and prospective employ
ees and which meet the employer's bustness 
needs. 

(5) lJttle evidence was submitted by em

ployers whIch showed actual attempts to ac

commodate re11g1ous practices with result 

ant unfavorable consequences to the em

ployer's bustness. Employers appeared to 

have substantial anticipatory concerns but 

no, or very little. actual experience with the 

problems they theorized would emerge by 

providing reasonable aecommodation for re
11g1ous practices. 


Based on these findings. the CommissIon 

Is revising Ita Guidelines to clarify the obU

gation imposed by aect.ton 701(j) to aecom

modate the re11g1ous practices of employees 

and prospective employees. 


PART 1606 GUIDEUNES ON DIS
CRlMlNAnON BECAUSE OF NA
nONAL ORIGIN 

Sec. 
1606.1 Definition of national orl&1n dJa. 

. cr1mJnaUon. 
1606.2 Scope of Title VII protection. 
1606.3 The national securtty exception. 
1606.4 The bona fide occupational quaW'l· 

cation exception. 
1606.5 Citizenship requirements. 
1606.6 Selection procedures. 
1606.7 Speak·ED.gllsh-onIy rules. 
1606.8 Harassment. 

AO'TBolll"l"r. Title VII ot the Civil Rl.Ibta 
Act ot 1964, as amended. 42 U.s.C. 2000e et 
UtI· . 

Bona:: 45 PR 85635, Dec. 29, 1980, UDlea 
otherwise noted. . . 

§ 1606.3

'1606~1 Definition of national ori"n dis
eriminatlon. 

The Commission defines national 
origin dJscrtmlnation broadly as tn· 
cluding, but not limited to, the dental 
of equal employment opportunity be· 
cause of an individual's, or his or her 
ancestor's, place of origin; or because 
an Indtvidual has the physical. cultur

. al or linguistic characteristics of a na
tional origin group. The Commission 
wlll examine with. part1culai concern 
charges alleging that indtviduals 
within the Jurisdiction of the Commis
sion have been denied equal employ
ment opportunity for reasons which 
are grounded In national origin consid
erations, such as (a) marriage to or as
sociation with persons of a national 
origin group; (b> membership In. or as
sociation with an organization Identi
fied with or seeking to promote the in
terests of national origin groups; (c) 
attendance or participation tn schools, 
churches, temples or mosques. gener
ally used by persons of a national 
origin group; and (d) because an Indt
vidual's name or spouse's name is ass0
ciated with a national ortgtn group. In 
examining theSe charges for unl-.w1ul 
national origin dJscrlmJnatlon, the 
Commission will apply general title 
VII principles, such as disparate treat
ment and adverse imPaCt. 

'1606..2 Scope of Title VII protedlon. 
Title VII of the Ctvll Rights Act of 

1964. as amended, protects indtviduals 
against employment d1scr1mlnatlon on 
the basis of race. color. rellgion, sex or 
national origin. The title VII princi
ples of disparate treatment and ad
verse Impact equally apply to national 
origin d1scr1mlnatlon. These Guide
lliies apply to all entities covered by 
title· VII (collectively referred to as 
"employer"). 

'16OU The national eecurity aceptlon.. 

It is not an unlawful employment 
pracUce to deny employment opportu
nltles to any individual who does not 
fulfill the national securtty require
ments stated in section '103(g) of title 
VII.' 

'See also. 5 U.S.C. 1532. for the authority 
01 the head of. a federal aaeDC1 or depart.. 

Conttnacecf 
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§ 1606.4 

11606.4 The bona fide oceupatlonal quali. 
ficatlon exception. . 

The exception stated In section 
703(e) of title VII. that national ortgln 
may be a bona fide occupational quali
fication. shall be strictly construed. 

§ 1606.5 Citizenship requirements. 
(a) In those circumstances, where 

citizenship requirements have the pur
pose or effect of discriminating 
against an individual on the basis of 
national origin. they are prohibited by 
title VII.' 

(b> Some State laws prohibit the em
ployment of non-citizens. Where these 
laws are in conflict with title VII. they 
are superseded under section 708 of 
the title. 

§ 1606.6 Selection procedures. 
(a)( 1) In investigating an employer·s 

selection procedures (including those 
identified below) for adverse impact 
on the basis of national origin. the 
Commission will apply the Uniform 
Guidelines on Employee Selection Pro
cedures (UOESP), 29CFR part 1607. 
Employers and other users of selection 
procedures should refer to the UOESP 
for guidance on matters, such as ad
verse impact, validation and record
keeping requirements for national 
origin groups. 

(2) Because height or weight re-' 
quirements tend to exclude individuals . 
on .the basis of national origin,' the . 
user Is expected to evaluate these se
lection procedures for adverse impact, 
regardless of whether the total selec
tlonprocesS has an adverse impact 
based on national origin. Therefore, 

ment to 8'WJI)eDd or remove an employee on 
grounds of national security. 

'.See Eqnnoza v. Farah Mill. Co .. Inc., 414 . 
U.s. 86, 92 <19'13). See also. E.O. 11935. 5 
CPR 1.4; and 31 U.s.C. 899<b), tor ctUzen
shfp requirements In certaln Federal em· 
ployment. 

'See CD '11-1529 <19'11). CCH EEOC Decl
ROns 16231, '3 PEP cases 952; CD 11-1418 
(1911). CCB EEOC Dectstons 18223. 3 PEP 

. Cases 580; CD 14-25 (1913), CCH EEOC De
c e1sIons 16400, 10 PEP CUes 260. Davfa v. 
: Countll 0/LoI Angela, 568 F. 2d 1334, 1341
i 42 (9th ctr.. 19'1'1) vacated and remanded as . 
: moot on other grounds. 440 U.S. 625 <19'19). 
. See also, Dothard. v. RalDlinaon, 433 U.s. 321 
i <19'1'1). 

29 CFR Ch. XIV (7-1-91 Edition: 

height or weight requirements are 
identified here. as they are In the 
UGESP,4 as exceptions to the "bottom 
line" concept. 

(b) The Commission has found that 
the use of the following selection pro
cedures may be discriminatory on the 
basis of national origin; Therefore. it 
wi1l carefully Investigate charges in
volving these selection procedures for 
both disparate treatment and adverse 
impact on the basis of national origin. 
However, the Commission does not 
consider these to be exceptions to the 
"bottom line" concept: 

(1) Fluency-In-English requirements. 
such as denying employment opportu
nities because of an individual's for
eign accent. $ or inability to communi
cate well in English. 41 

(2) Tratning or education require
ments which deny employment oppor
tunities to an individual because of his 
or her foreign tra.1n1ng or education, 
or which require an individual to be 
foreign trained or educated. 

. § 1606.7 Speak-English-only rules. 

(a) When applied at all times. A rule 
requiring employees to speak only 
English at all times In the workplace is 
a burdensome term and condition of 
employment. The primary language of 
an individual is often an essential na
tional origin characteristic. Prohibit 
Ing employees at all times, In the 
workplace. from speaking their pri
mary language or the language they 
speak most comfortably, disadvan
tages an individual's employment op
portunities on the basis of natlorial 
origin. It may also create' an atmos
phere of Inferiority. isolation and in
timidation based on national origin 
which could result In a d1scrim1natory 
worktng environment.' Therefore, the 

4See Section 4C(2) ot the Ua((orm Gufd4· 
'ina on EmploJlee Selection Procedura" 29 
CPR 16O"1.4C(2). 

-See CD AL68-1-155E(1969), CCH EEOC 
Dec.tsIODB 16008, 1 PEP cases 921. 

·See CD YAU9-048 (1969). CCH EEOC 
Decisions 16054. 2 PEP cases '18. 

'See CD 71-446 (1970), CCB EEOC Oed
sions 16173; 2 PEP Cases. 1127; CD '12-0281 
(19'11), CCB EEOC Dectstons 16293. ' 
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-Equal Employment Opportunity Comm. 

Commission wtll presume that such a 
rule violates title VII and wtll closely
scrutinize it. 

• (b) When applied onlv at certain 
times. An employer may have a rule 
reqUiring that employees speak only In 
English at certain times where the em
ployer can show that the rule Is Justi
fled by business necessity. 

(c) Notice of the rule.. It Is common 
for individuals whose primary lan
guage Is not English to . Inadvertently 
change from speaking English to 
speaking their primary language. 
Therefore. If· an employer believes It 
has a business necessity for a speak
English-only rule at certain times. the 
employer should Inform Its employees 
of . the general circumstances when 
speaking only In English Is required 
and of the consequenceS of violating
the rule. If an employer falls to effec
tively notify Its employees of the rule 
'and makes an adverse employment de
cision against an . individual based on a 
violation of the rule. the Commission 
wtll consider the employer's applica
tion of the rule as evidence of d1scrtmi

, nation on the basis of national origin. 

§ 1606.8 HBl"888ment. 

(a) The CommIssion has consistently 
held that harassment on the basis of 
national orlgtn Is a violation of title 
VII. An employer has an affirmative 
duty to maintain a worklng environ
ment free of harassment on the basis 
of national ortgtn., 

(b) Ethnic slurs and other verbal or 
physical conduct relating to an Indl-

I vidual's national ortgtn constitute har
assment when this conduct: (1) Has 
the purpose or effect of creating an in
timidating, hostUe or offensive work
Ing environment: (~) has the purpose 
or effect of unreasonably Interfering 
with an individual's work perform
anee: or (3) otherwise adversely affects 

'See CD CL68-12-t31 EU (1969), CCH 
EEOC Decl.stonsl6085. 2 PEP CUes 295; CD 
.,2-0621 <1971>, CCH EEOC Decl.stons 16311, 
4 PEP CUes 312; CD .,2-1661 (1972), CCH 
EEOC DecIsions 16354. 4 PEP CUes 852; CD 
.,4-05 (1973), CCH EEOC Decl.stons 16387, 6 
PEP Cases 834: CD "S-U (1976). CCH 
EEOC Decisions 18632. See also, Amend· 
ment to Guidelinu on Dtscrlminotion Be
ccUle 0/Sa., 11604.11<a) Do 1.45 FR 74'16 sy 
7467'1 (November 10, 1980). 

11606.1 

an individual's employment OPportuni
ties. 

(c) An employer Is responsible for Its 
acts and those of Its agents and super
visory employees with respect to har
assment on the basis of national origin 
regardless of whether the specific acts 
complained of were authorized or even 
forbidden by the employer and regard
less of whether the employer knew or 
should have known of their occur
rence. The COmmission will examine 
the circumstances of the particular 
employment relationship and the Job 
functions performed by the . individual 
In determlnlng whether an individual 
acts 'In either a supervisory or agency 
capacity. 

(d) With respect to conduct between 
fellow employees. an employer Is re
sponsible for acts of harassment In the 
workplace on the basis of national 
origin. where the employer, Its agents 
or supervisory employees, knows or 
should have known of the conduct. 
unless the employer can show that It 
took immediate and appropriate cor
rective action. 

(e) An employer may also be respon
s1ble for the acts of non-employees
with respect to harassment of employ
ees In the workplace on the basis of 
national orlgln. where the employer, 
Its agents or supervisory employees, 
knows or should have known of the 
conduct and falls to take immediate 
and appropriate corrective action. In 
reviewing these cases, the Commfm;lon 
wtll consider the extent of the employ
er's control and any other legal re
sponsibility . which the employer may 
have with respect to the conduct of 
such non-employees. 

PART 1607--uNIFORM GUIDEUNES 
ON EMPLOYEE SELECTION PROCE
DURES (1971) 

CoIlPlll!:lD:RSIn: TABI.I: or CoKTl':ln'S 

OI:lUltAl. PltDlCIPLa 

1607.1. statement of Purpose 
A. Need tor unUormJt, I.ulne Aaencles 
B. Purpose of OuldeUnes 
C. Relation to PrIor OuldellDes 

160'1.2. Scope . 
A. AppUca.tlon of OuldeUnes 
B. Employment Decisions 
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EXECUTIVE ORDERS 

1-202. The authority described in Section 624{ d) (6) of the Act shall 
be exercised by the Inspector General. Foreign Service, only with the 
specific consent of the Secretary of State and in accordance with regula
tions prescribed by the Secretary of State which, whenever practical, af
ford·the head of any agency whose programs are subject to audit, review 
or inspection pursuant to such Section a reasona.ble opportunity to take 
corrective action before any suspension takes effect. 

1-3. Administrative Matters. 
1-301. The Secretary of State shall provide for the appropriate trans

fer of offices, entities, property, and records of the Office of the Inspector 
General, Foreign Assistance to the Office of the Inspector General, For
eign Service. 

1-302. This Executh'e Order is effective July 1,1978. 
JIMMY CARTER 

THE' \\rHITE HOUSE, 

June 29, 1978. 

No, 12067 

June 30, 1978, 43 F.R. 28967 

PROVIDING FOU COORDINATION OF FEDERAL EQUAL 

EMPLOYMENT OPPORTUNITY PROGRAMS 


By virtue of the authority vested in me as PreSident of the United 
States by the Constitution and statutes of the United States, including 
Section 9 oJ Reorganization Plan Number.1 of 1978 (43 FR 19807), it 
Is ordered as follows: 

1-1. Implementation of Reorganization Plan, 
1-101. The transfer to the Equal Employment Opportunity Commis

sion of all .the functions of the Equal Employment Opportunity Coordi
nating Council, and the termination of that Council, as provided by Sec
tion 6 of RElOrganization Plan Number 1 of 1978 (43 FR 19807), shall 
be effective on July I, 1978. 

1-2. RespollsibiUties of Equal Employment Opportunity Commission, 
1-201. The Equal Employment Opportunity Commission shall provide 

leadership and coordination to the efforts of Federal departments and 
agencies to enforce all Federal statutes, Executive orders, regulations, 

. and policies which require equal employment opportunity without regard 
to race, color, religion, sex, national origin, age or handicap. It shall 
strive to maximize effort, promote efficiency, and eliminate conflict, com

,petition, dupUcatipn and inconsistency among the operations, functions 
and jurisdictions of the Federal departments and agencies having respon
sib1llty for enforCing such statutes, Executive orders, regulations and 
poliCies. . 

1-202. In carrying out its functions under this order the Equal Em
.ployment Opportunity Commission shall consult with and utilize the 
special expertise of Federal departments and agencies' with equal em
ployment opportunity responsibilities. The Equal Employment Opportuni
ty Commission shall cooperate with such departments and agencies in 
the discharge of their equal employment responsibilities. 

1-203. All Federal departments and agencies shall cooperate with 
and assist the Equal Employment Opportunity Commission in the per
formance of its functions under this order and shall furnish the Commis
sion such reports and information as it may request. 
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EXECUTIVE ORDERS 

Specific ResponsibiUties. " 
To implement its responsib11ities under Section 1-2, the Equal 

Employment Opportunity Commission shall, where feasible: 
(a) develop uniform standards, guidelines, and policies defining ~he, 

nature of employment discrimination on the ground of race, color, religion, 
sex, national origin. 'age or handicap under all Federal statutes, Executive 
orders; regulations, and pOlicies which require equal employment oppor

, 
(b) develop uniform standards and procedures for Investigations and 

'compliance 	reviews to be conducted by Federal departments and agencies 
under any Federal statute. Executive order, regulation or policy requiring 
equal employment opportunity; 

(c) develop procedures with the affected agencies, including the use 
of memoranda of understanding, to minimize duplicative investigations 
or compliance reviews of particular employers or classes of employers or 
others covered by Federal statutes. Executive orders. regulations or poli

'cies requiring equal employment opportunity; 
(d) ensure' that Federal departments and agencies develop their own 

standards and procedures for undertaking enforcement actions when com
'pliance with equal employment opportunity requirements of any Federal 
statute. Executive' order, regulation or policy cannot be secured by volun
tary means; 

'(e) develop uniform record-keeping and reporting requirements con
cerning employment practices to be utilized by all Federal departments 
and agencies having equal employment enforcement responsiblIities; 

(f) provide for the sharing of, compliance records, findings, and sup
porting documentation among Federal departments and agencies re
sponsible for ensuring equal employment opportunity; 

(g) develop uniform training programs for the staff of Federal de
partments and agencies with equal employment opportunity responsi

). 
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bilities; 
(h) assist all Federal departments and agencies with equal employment 

opportunity responsiblIities in developing programs to provide appropri
ate publications and 'other information for those covered and those pro
tected by Federal equal employment opportunity statutes, Executive orders, 
regulations, and policies; and 

(1) initiate cooperative programs. including the development of memo
randa of understanding between agencies, deSigned to improve the co
ordination of equal employment opportunity compliance, and enforce
ment. 

1-302. The Equal Employment Opportunity Commission shall assist 
the Civil Service Commission, or its successor, In establishing uniform job
related qualifications and requirements for job classifications and de
scriptions for Federal employees Involved in enforcing all Federal equal 
employment opportunity provisions. 

1-303. The Equal Employment Opportunity Commission shall issue 
such rules, regulations, policies, procedures or orders as it deems neces
sary to carry out its responsibilities under this order. It shall advise and 
offer to consult with the affected Federal departments and agencies dur
Ing the development of any proposed rules, regulations, policies, proce
dures or orders and shall formally submit such proposed issuances to 
affected departments and agencies at least 15 working days prior to pub
lic announcement. The Equal, Employment Opportunity Commission shall 
Use its best efforts to reach agreement with, the agencies on matters in 
dispute. Departments and agencies shall comply with all final rules, regu
lations, pOlicies, procedures or orders of the Equal Employment Oppor
tunity Commission. 

f-304. All Federal departments and agencies shaH advise and otter 
to consurt with the Equal Employment Opportunity Commission during 
the development of any proposed rules" regulations, polldes, procedures 
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,or orders concerning equal Elmployment opportunity. Departments and 
agencies shall formally submit such proposed issuances to the Equal Em
ployment Opportunity Commission and other interested Federal depart
ments and agencies at least 15 working days prior to public announce
ment. The Equal Employment Opportunity Commission shall review such 
proposed rules, regulations. policies, procedures or orders to ensure con
sistency among the operations of the various Federal departments and 
agencies. Issuances related to internal management and administration 
are exempt from this clearance process. Case handling procedures unique 
to a single program also are exempt, although the Equal Employment 
Opportunity Commission may review such' procedures in order'to assure 
maximum conSistency within the Federa'l equal employment opportunity 
program. 

1-305. Before promulgating significant rules, regulations, poliCies, 
procedures or orders involving equal employment opportunity, the Com
mission and affected departments and agencies shall afford the public an 
opportunity to comment. ' 

1-306. The Equal Employment Opportunity Commission may make 
recommendations concerning staff size and resource needs of the Federal 
departments and agencies having equal employment opportunity responsi
bilities to the Office of Management and Budget. 

1-307. (a) It Is the intent of this order that disputes between or 
a~ong agencies concerning matters covered by this order shali be re
solved through good faith efforts of the affected agencies to reach mutual 
agreement. Use of the dispute resolution mechanism contained in Sub
sections (b) and (c) of this Section should be resorted to only in ex
traordinary circumstances. ' 

(b) Whenever a dispute which cannot be resolved through good faith 
efforts arises between the Equal Employment Opportunity Commission 
and another Federal department or agency concerning the issuance of an 
equal employment opportunity rule, regulation, policy, procedure, order 
or any matter covered by this Order, the Chairman of the Equal Employ
ment Opportunity Commission or the head of the affected department or 
agency may refer the matter to the 'Executive, Office of the President. 
Such reference must be in writing and may not be made later than 15 
working days following receipt of the initiating agency's notice of Intent 
publicly to announce an equal employment opportunity rule, regulation, 
policy. procedure or order. If no reference Is made within the 15 day 
period, the decision of the agency which initiated the proposed issuance 
will become effective. ' 

(c) Following 'reference of a disputed ,matter to the Executive Office 
of the President, the Assistant to the President for Domestic Affairs and 
Policy (or such other official as the President may designate) shall desig
nate an official within the Executive Office of the President to meet with 

, the' affected agencies to resolve the dispute within a reasonable time. 

1-4. Annual Report. 
1-401. The Equal Employment Opportunity Commission shall Include 

In the annual report transmitted to the President and tlie Congress pur
suant to Section 715 of Title VII of the Civil Rights Act of 1964. as 
amended (42 U.S.C. 2000e-14). a'statement of the progress that has 
been made in achieving the purpose of this order. The Equal Employ
ment Opportunity Commission shall 'provide Federal departments and 
agencies an opportunity to 'comment on the report prior to formal sub
mission. 

1-5. General Provisions. 
1-501. Nothing in this order shall relieve or lessen the responsibilities 

or, obligations imposed upon any person .or entity by Federal equal em
ployment law. Executive order, regulation or policy. 
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EXECUTIVE ORDERS 

1-502. Nothing.in this order shall limit the .Attorney General's role 

as legal adviser to the Executive Branch. 


JIMMY. CARTER 
THE WHITE HOUSE, 

June 30, 1978. 

No. 12068 

June 30.1978. 43 F.R. 28971 

PROVIDING FOR THANSFEH TO-THE ATTORNEY GENERAL OF 

CEHTAIN i"UNCTIONS UNDER SECTION 707 OF TITLE VII OF 


THI<~ CIVIL RIGHTS ACT OF 1964, AS AMENDED 


By virtue of the authority vested in me as President of the Uriited 

States by the Constitution and laws of the United States, including Section 

9 of Reorganization Plan Number 1 of 1978 (43 FR 19807). in order 
 i
to clarify the Attorney General's authority to Initiate public sector litiga

, 
.: 


tion under Section 707 of Title VII of the Civil Rights Act of 1964, as 

arp.ended(42 U.S.C. 2000e-6). it is ordered as follows: 


1-1. Section 707 Functions of the Attorney General. 
1-10l. Section 5 of Reorganization Plan Number 1 of 1978 (43 FR 

19807) shall become effective on July I, 1978. 
1-102. The functions transferred to the Attorney General by Section 

5 of Reorganization· Plan Number 1 of 1978 shall, consistent with Sec
tion 707 of Title VII of the Civil Rights Act· of 1964, as amended, be per
formed in accordance with Department of Justice procedures heretofore 
followed under Section 707: . 

THE WHITE HOUSE. 

June 30, 1978. 

No. 12069 

June 30, 1978, 43 F.R. 28973 

RELATING TO CERTAIN POSITIONS IN LEVEL IV 

OF THE EXECUTIVE SCHEDULE 


By the authority vested In me as President of the United States of 
America by Section 5317 of Title 5 of the United States Code, Section 1 
of Executive Order No. 11861. as amended. placing certain positions in 
-level IV of the Exe~utive Schedule, is further amended by deleting "Depu
ty Under Secretary, Dep'artment of Transportation" in subsection (9) and 
Inserting in lieu thereof "Administrator, Research and Special 'Programs 
Administration. Department of Transportation". 

JIMMY. CARTER 
THE WHITE HOUSE. 

June 30, 1978. 

No. 12070 

June 30, 1978, 43 F.R. 28977 

ADJUSTMENT OF COST OF LIVING ALLOWANCES 

By the authQrity vested in me as President of the United iStates of 
America by Section 5941 of Title 5 of the United States Code, and i11 order 
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§.1607.1 , ". 	 ',29 CfR, C~•.XIV:(7~1~~3Edition) 

, SOURCE:' 43 FR 38295. 38312,.Aug. 25, 1978; ,by the Equal Employment'Opportunl
unlesS otherwise noted," . ty 'Act of 1972 (hereinafter':·'!title 

, ". "VII");" by' the Department o~, Labor,
GENERAL ~INCIPLES ' ' ' and the contract. compliance, agencies 

.' " . . . 	 until the transfer of authority contem
' ,',' § 1607.1' . Statement of purpose. plated by the .President's: Reorganiza-

A;" Need " /or , uni/ormity-:-Issuing' ·tion Plan No.1 of 1978,in,the admlnis
'agencies.....The Federal government's tration and enforcement of Executive 
need for a: imiforiri set of prin'ciples on Order 11246, as amended by' Executive 

, ' the. .question of the' ,use' of tests and Order 11375. (hereinafter "Executive 
other selection procedures has long Order 11246"); by the :Civil Service 

i· been recognized. The Equal, Employ- Commission and 'other FederaL agen
.",ment Opportunity' Commission" ~he ciessubject to section 717 of, title VII; 
. ,CivirService:Commission,the Depart· by the Civil Service 'Commission In ,ex

, ment'ofLabor,'and the D~partment of , ercising', its responsibilities':.',toward
:'. Justice jointly have adopted these 'PIli- , State. and locai governments, under 

form guidelineS to meet that need, and section208(b)U) of the 'Intergovern- . 

, 

to apply the same. principles to' the, mental-Personnel Act;' by the Depart
Federal.,Government as are applied to ment, 'of Jristice in, ex'ercisinglts re

'" other employers~:' ", ' 'sponsibiUties under' Federal.,Jaw; 'by 
.':.< ~"".B.. :Purpose· '.0/ : guidelines. ,These the Office 'of Revenue Sharing of the 

guidelines incorporate a single set of 'Department' of the .Treasury under 
, principles which ,are (jeslgned to assist the State' and Local Fiscal AssIstance 
employers. labor 'organizations, .' em- Act of '1972. as',!amended; arid',iby any 
ploymentagen~ies. and, ,licensing and J other' Federal agency ,which"adopts 
certification boards to'comply with re- . them. " , ", " ' " . 

, quIrements of Federal law prohibiting , 'B. Employment,' decis~on8. 'These 
'employment practices which· discriml-, 8\lidelines apply to tests and other se
, nate on grounds of race.' ~olor, relt- lection procedures which are used as a 

' , '~oii, 'seX,arid,',national orig~,:.TheY'~r,basis for any employment decision. 
. 'are designed to provide a framework .. ,Employment decisions. include but are 
for determining the proper use ottests " riot llmIted to ,hiring,' promo~lon. ,dt? 
,and other selection prOcedures~ These. ,motion;memberShlp.(for example, in a 

;..' .guldelines d~ not require a user to con- { ,l,abol' organization)~,' referral, . 'reten
. duct validity studies of selection proce-' tion. and.licensing and certification. to 

'dures where no adverse'lmpact results. the extent that licensing and certifica-
However., all users are encouraged to tion may be covered by Federal equal 

: ,use selection procedures' ,which are' employment opportunity law. Other 
valid.' especially users opeI:'atIng' under 'selection decisions.. such· as selection 

. merit pririciples." . for training or ii-ansfer. may also be 
C~ 'Relation to prior guidelines. consideredemploylnent decisions if 

, These guidelines are based upon and. they lead to any of the decisions listed 
supersede previously ISsued guidelines' 'above.' ' '. 
on' employee ,selection procedures. C. Selection ,procedures. These guide- . 

" These guIdelines have been built upon lines apply only to' selectionproce
court decisions. the previously,issued 'dures which are used asa basis for 
guidelines of, the ~gencies, and the making employment decisions. For ex
practi~ experience of the agencies, as ample. the use of recruiting proce
well as 'the ,standards of the psycholog~ ,'., dures designed to attract members of a 
ical 'profession." These ,guide!ines are particular race. sex, or ethnic group. 

f . intended to be consistent with existing' which were previously denied employ
law.' 	 ment opportunities or which, are cur

rently underuiilized. may be necessarY 
, . § 1607.2 ' Scope. . ,"tobrtng an employer into compliance 

A.Application 0/ guidelines,' These " with Federall~w, and is frequently aD 
guidelines will be applied by the Equal ' essential element. of any effective al~ 
'Employment Opportunity Commission firmative aCtion'program; but recrultt-. 
in' the enforcement of title VII of the mentpractices' are ,not considered bY' 
Civil Rights Act of 1964. as amended'. these, guidelines to ,be selection proce
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.' dures; Similarly, these guidelines do or more selection procedures are avail

, not pertain tQ the question of the law- able which serve the user's legitimate 

fulness of a seniority, system within interest in efficient, and trUstworthy 

the meaning of section '103(h), Execu- ·workmanship. and which are substan

, tive Order 11246 or other provisions of tially equally valid for a given pur~ 

Federal law or regulation, except to . pose, the user should use the proce

the extent that such systems .utillze dure which has been. demonstrated to 

selection procedures, to determine have the lesser advers~ impact. Ac

quallfications ,or abilities to perform d' I 'h l'dlt t d Is
the job. Not,bin. g in .these guidelines Is. cor mg y, w enever a va 1 y S U Y, called for by these guidelines, the user 


. Intended or should be int~rpretedas should include, as a part of the valid1
disCouraging the use of a selection pro- ty study, an investigation of suitable' 

cedure for the purpose of determining .' I 
qualifications or for the purpose of se- alternat ve selection procedures' and

suitable alternative methods' of usirig
lection on the basis of relative quallfl- the selection procedure which have as " 

-cations, if the selection procedure had 'little adve,rse impact as possible, to de- . 

been validated in accord with these
guidelines for each such purpose for termine the appropriateness of using

which it Is to be used.. ' or validating them In 'accord with 


'D. Limitations. These' guidelines' these guidelines.·H a user has made a 

apply only to persons subject to title reasonable effort' to beCOme aware of 

VII, Executive Order. 11246, or other ' such alternative procedures and valIdl


, 'eqUal employment, opportunity re- ty has been demonstrated lnaccord 
. , qulrements 'of Federal law. These with these guidelines, the .lISe of the 

guldeiines do not apply toresponsibll- '. test or other selection procedure 'may 
ities Under·the Age1Dlscrlmination In ,continue until such..tiri:ie as It should, 
Employnient Act of'-196'1,as amended, 'reasonably be. r~viewed for currency •. 
not todlscrimlnate on the basis of age, . Whenever theus~r.Is.,~ttQWl;l'im, alter~ 
or tinder sectlons'.601~ ,603iand·,5.04 'of native .,seleCtion procedure. with ,evl
the~RehabWtatlon ·Aet'0f.19'l3, :not. ·todence qf . less :adverse, Impact. and sub
diSc11in.tnateonthe basis of' handicap. stantial evldellce of . validity ~ for ~;.the 
,~.E. India.";', preference' not tJ//ected. same job In similar circumstances, the 
'These guidelines ,do:, .not~:restrictanY ," User should Investig&,telt to .deternltne, 
obllgatlonimposedor'rlght granted"by ·the appropriateness ofuslng:'or· vall
Federal·law,to'users:toextend a pref- dating It .in accord with these ,guide
erence, :iln : employment·· to;.: Indians , lin~ This subsection Is ,not intended 
living on·ornear:an Jndlan'reservation to preclude the'coinbination'of proce
in connection with employment oppor-dures Into a Significantly more valid 
tWllties on .or ~ear,;;anlndiart reserva~,' procedure, if the use of·such a,-combl
tion. ':l:::':';:~ L. ::I:;~ ~-·t·-!'" :nation has'.been shown to beinconipll 
§1607~ ,:bi~ri;ni'~~~ ,d~f'fned: R:I~ti~~_ancewlththe guidelines."'; ':::' ::,' . 
:,:~ 8hip:,~w~n"#"ae~~r 8el~ion proee-' '.'. -. ,.;~' ..'.",~~.,;

d 'd d' °miaat" § 1607.4 InformaHonori lmpac:t;'.'~;"·"::-;_;·;

:;: ~'~:;:ur:1!~i,i/:~erSe im;dci ',' A.' Record8 ~oncernfng iinpaci' Each 
'-Constitutes-discrimtftation 'unless jus- user shouldmatrttain and have avall
tf./ied.The use of any selection proce_ able for lnspectlonrecordSor,qther In

. -dure :which :~has an'adverse impact ·on' form.ation.. which·will'. disclose' the 
the:.; hlring.- ,promotion. or' other. em_· impact which its tests a.ndother·selec
ployment : or metnbership opportWli- .tion pr~~dures q~ye: upon~emi:>loy~ 

.ties ,of members, of.' any' race•. sex,:or . ment opportunities of persons by Iden


.ethnic group :wlll be considered to be tlfiable race, sex, or ethnic .gi-oUP8s 

.discriminatory,.and inconsIStent. with, set forth in paragraph B·of.,thls ..sec

these guldelfnes;;tm1ess the procedure 'tion; in order to determine compliance' 

.bas beeri·validited in accordanceWlth ,.with the~e guidelines. Where there. are 


,theseguldellnes;::or-.!the provisions of . large numbers of applicants and proce

-sectlon:6 belbw·.aresatlsfied.";,;;'':' 5"'.:~'-;' dui'es .. are administered l:;frequently, 


, "'!:;,B.Consideralionio/; suitable alterna.~, such ·lnformationmay· be 'retalned .0n:-8.· 

':':tive selection'!proceaures:' ,Where . two sample basis,provided that· the sample
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is appropriate in ternls;of; the appli-:'; ,;-(l)Where, the,selectibnprocedure is' 
cant population and:adequate in size. a significant factor in'the continuation; 

,B.4pplicable race.sex.'andethriic", of patterns of assigrunentsof ,incum
'groups Jor., recordkeeping.The, records ,bent employees "caused ' by 'prior. ,dis-' 

, called for. by this section: are "to be ' crh:nina~ry emploYment practices, (2) 
" maintained by sex, and, the ·following. where the weight of court',decisions' or· . 

'. races, and ethnic groups:· Bla,cks',(Ne,- administrative .interpretationS.;;' hold' 
'graes), American ;:In~ans: <including that a :. specific' procedure '(such~ ~ as 
Alaskan' Natives),:. Asians ;' (in!!luding height or weight"requirements'or.no
Pacific'Islanders), HIspanic (including arrest' records) Is· not job related in the 
personS' 'of; Mexican, Puerto Rican, , same. or· similar circumstances.; In,;:un~ 
Cuban, Central or South Ame:rtcan, or usual circumstances, other, than those 

.' .otherSpanish origin or'cuiture 'regard- . listed in U) arid (2) of this paragraph, 
, less of race), whites (Caucasians) other 'the Federal enforcement· agencies may

than, Hispanic, and' totals. The' .'race, . request a user, to evaluate the:, individ~ 
sex, arid ethnic , classifications' called . ual components', for' adverse . impact 

, for by this section are ,consistent with andmay, where' approprfate~: take en· 
, the 'Equal. EIiiployInent Opportunity' forcement action With respect',tO':the 
. Standard Form:l00~: 'EmployeI:' :Infor:-, inQividual component~ '!;" ,,) ,:;: ,:l _,,;.' .~,~: 

matlon Report, ,EEO":'l" senes: of 're-' "'D,' AdVeTSeimpact:,and'the, "Jour-' 
ports~ 'rhe 'user should"adopt' safe-· fifths 1'1llL," ,A selectlon,,·rate for. any 

.guards to' insure 'that the recordS re- race, sex, or ethnic,'group which Is less 
quired by this paragraph 'are used for, than: four.:.fifths('Vd" (or eighty _per,I'i:1 , 'appropriate ':purPoses ,such as deter- cent) of the rate: for the group";with, ! j

01 
. j' minb:1g 'adverse' impact: or (whe~e' 'rl:!-' the, highest, rate,:Willgenerally. be.re

q qUired) for de;'r'eloping·and monitoring' garded' by, the:: Federali.enforcement 
~ 
".
1 affirmative 'action'prograinS~and that. agencieS as evidence of adverse· impact. 

such records are not, used 'improPerly,' 'while, a' greater' thail-, :four-fifths.. rate 
, , See sections'4E and 17(4l"below/':·,··,' . w11lgenerally:not'be:regarded by Fed

: ',C. Evaluation oJ'selection rates;;:TJ&e' 'era}, enforCemelit:~gencies: as- evidence 
''bottom ': tine;~' It the' information, of adverSe Unpact>Snialler, differences . 

. called for l:iy:sections 4Aand.B abov.e ,fu selection rate may nevertheless con- ' 
, shows that the total selectionprooesS' ' stituteadverSe.impact; where they are 

for a ' job: has an adv.erse impact, the- ,. sigrUficant in both statlstlcal and prac:r individual components ,of the selection tical terms or .where: a user's· actions 
proCess' should, be evahiate'd for ad- havedisco\lraged 'applicants' dispropor
'verse impact.,,' If this Information tionately: on grounds ,of race, sex"or 
shows that the total selection process ethnic group" Greater differences in 
does not have an ,adverse impact, .the selection rateinay· not constitute ad-, 
Federal enf9rcement. age:ncies. in the" verse impact where the differences are 
exercise of their administrative and baSed on small numberS and are not 
prosecutorlal' discretion,in usual, cir-, 'statisticallY' significailt~ or where spe
cumstances" will not expect a user to cial recrulting or other programs cause' 
evaluate the 'individual components the pool' of minority or' female candi

'for adverse impact. or to valida~ such dates to be atypical ofthe normal,pool.. 
" , . individual components~ and will not of applieants from that group. Where'• 	 ~.,1 

.' ,~, ' . take, enforcement action based upon, .the ,user'~' evidence concerning the 

adverse. impact of' any component of impaCt of a'selection proCedure indi

that 'procesS~ including', the separate cates adverse impact 'but is based upon 

parts ,of a multipart selection proce- numbers which are too,small to be re

dure or any separate procedure that is.liable. evidence. concerning the impact

,used 8san alternative method'of selec- " of the' procedure ·'over a longer period 


, tion. However, in the following circum-of time and/or ,evidence concerning' 

stances the Federal enforcement agen- the impact which, ,the selection proce

. cies will expect a user to evaluate the, dure had when:' 'used in: the same" 

'individual componentS' for adverse manner in similar circumstances else

impact arid may, where appropriate, where may, be considered in determin
takeenforeement action' with· respect ing adverse impact. Where" the user 

to, the individual.components: 'h~ not maintained' data ,on adverse 
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impaet as required by the documenta- < B.' CrlteTiort-:related, content, and < -, 
tion section of applicable guidelines, <construct validity. Evidence of the va

, < 	the Federal enforcement agencies may Udity ofa test or other selection proce
draw an inference <of adverse impact of <dure by a criterion-related < validity 
the selection process from. the <failure < < study shQuld consist of empirical data 
of the user < to maintain such data, if demonstrating that the selection pro-< 
the User has ,an underutilizatlon of' a <<cedure is predictive of Or significantly 
group in the job category, as compared cQrrela~d with important elements of 
to the group's representation In the job. performance. See section 14B 
relevant labor market .or, in the case, below. Evidence of the validity of a 
of Jobs filled from within, the applica- .test or other selection procedure by a 
ble work force. . . content validity ·study. should consist 

'< E. Consideration 0/ user's equal em- of . data showing -that the' content of 
ployment opportunity posture. In car- < .the selection procedure is representa
<rying out their obligations, the Feder- tive of impo~t aspects of perform

." a1 eri.forcement· agencies will consider ance on the job for which the eandi
. the general posture of 'the uSer with <dates. are to be eValuated. See 14C' 

respect to equal employment opportu- below. Evidence of the validity of a 
. nity for the .job or group of jobs In test or other selection procedure

queStion. Where a user has adopted an . through a construct validity study 
affirmative action program, the Feder~ should consist of data showing that·. 
al enforcement agencies will consider <the procedure measures the degree to 
the provisions of that program, Includ- which candidates· have Identifiable 
mg the goals and timetables which the characteristics which have been deter

. . < 	 .m~ed to <' be important In' successful . 
~ has adopted and thepro~ performance In the job 'forwhlch the 
wbichthe.<.user has made In carrYing < candid8.tes are' to"be evaluated. See 
out that 'program and. In meeting the section 140 below; ;~:~r':" . '. .. . . _. 

<go8Js. . and, ,.timetables .. While such·af·<..> . <; C. Gtifdeltnes" are;:;conmtent; wtth ' 
firDiative.,:.action 'profir'amS may~'ln:, J)TO/essional'stand4~ lThe;provisions 

. deSlgji'and :execution be' race, < cOlor, <of,these <guldelliies'rela+f--.to valida. 
<seJ[.< or ethri.1c<oonSclous, selection pro.<Wl.A6
cedures.,under: :sucti' programs' should'. tlonof selection procedUres ··are In.....<.~~- ." '-:: ...-.. be. based .tlpon;the.abil1ty.orrelative' tended to becOnsistent·wtth generally 
ability to'do the work.: : . . . accepted '. professtoruil,!standards ':for 
. _. ". .' ... ,. ..' . . . evaluating; standardized <tests· and 
(APprOv'ed:;bY·'th~: Office of Management other selection 'proCedures,' such ":as 
and 'Budget ··Under 'control' number 304s.:-· those ·described in .the Standafds for 
001"1): .' ';! ' :;:., .',. ';:"" Educational and' Psychological Tests 
<Pub~ L.96-sil,'94 stat. 2812.(44 U.s.C~ 350i· prepared by a jomt',cammittee'of·the 

~~~~»~:~:'i:~';:'!":: :':'j:,.:'.';.. .~:'i~:'~c:·· ~e=ii~~~~~~:~~~~:~~ 
fG :FR '.38295,-38312. Aug. ; 25, 19'1B,·as Asso~iatlon. and :.the'Nattonal 'Councll 
aiia~iic:te«(8.~ 46~.63~68! Dec. 31,198}L ' .,.. on Measurement In Education (Ameli • 
.§)G07.s;.l~~~e~i :8ta'nd~rd~' f~;'V8lidit; can': Psychological ·AssoetattoO:·' Wash

. -~"i:' ~~,i,'i..":.';;·~.;, '-~~: : "J' " ..:,:; .:::, 11' ~~J;~~~?:~.;~t!ri~~~teJ~~:O~ 
A.. Acceptable types' of valtdity:stud.'; and journals' U:i the:' field of ' 'personnel 

iea. ~ Fori.' the' 'purposes .0fsatIsfylng selectioIi.~\·):;~i··"':·;"'" ·r.;:U~· .,>:,;! <::;-;. 
these guidelines,: . users may' rely upon" -.'D~Need fOT documentation o/validt
criterion-related validity studies, ,con- ty. "For 'any selection procedure' which 
tent· validity studies or constru:ct'va11d~ is part of a' selection process which has 
ity:studies,·1n :·accordance with'.the an adverse impact and which:selection 
standards:set'forth In the :technlcal, procedure bas· an adverse impact:'each 

·sta.hdards· ·of-these· ~idelines. section, user should, malnt8.ln:;and;'have·"avall~· 

14·below.:. New ~strategies for showing' able '.such; docUmentation, as:"' is ,:,de

the.. valldity;~of'; selection' procedureS . scribed In section 15 below;:: ~.'.;.; ::-".;.,-) ~!':1 


will'be .: evaluated:as they <becomeac· . '.:..E.·, .Accuracy . : and .'.standardizatton. 

cepted by>the' psychological profes~ Valldltystudiesshould be carried 'out 


, siOn.i:.::i,f;::~<·';.·" :.':.::> ..... '.' r;',:":,;' under conditionsiwhlch\asSure insofar 
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as possible th~ruh~quacy and,a.ccuracy.· are. being. ev~luated fo.r: a jo.b 91: jobs a.~. : 
of the ·research;candthe::report.·.Selec-, the higher lev.el. ·However.:;where job
tion .•procedures;· should J;:be'~adrninis:-" progression is not,so nearly automatici 
tered and·scored !under::standai'dized, or the . time. span .s such: that·"J:Ugher· 
conditions..;;, 'r}L :<.: ~:;:::;;.·"'.;f.i, 'i;; ~.•;:;:.; ;;::;, . level. Jobs or. el11ployees~. potential may,'· 
.F. Caution againstselecUonon basis. b.e .expected to changelnsignWcant..·.·. 

0/ knowledgesi .skills. ·;or:a.bilttylearned . ways, Jtshould be: consider.ed that aP::: . 
in brid orientation!,Period. In:general..pllcantSare being evaluated: for "& job 
users should avoid .making,:employ- .. at or nea.r the entry:levet.A·~·reasoria: 
ment decisions :on the: basis . 'of meaS-; ble period oftiine':..:will.vary· for. differ:-, 

· ures of knowiedges.·skllls~,orabiUties· ent Jobs andernploymerit:.situations· '. 
f which are.normally;learned in.'a:brief. but'wmseldom be moreth~·5Years., 


· orientation period. and .which have' an, Use of selection procedures to evaluate' 

adverseimpact -··'·;,...\.;··~'l:~·;:~(·,··; ,', ·'c·..• '.appllcantsfor a higher lE~vel job would 


. ~~: '0. Method oj:~e:;oj seie~tio'n ,PTOC~~: . not be.appropriate: ...:.'. '~..".~ ... , ;;: 

· 

.,
I duru.The evidenceof,both~the.validi-.·· . (1) If. .the. majority of thos.erem8.in-: ' 

· :':'1 ' ty' and· utiUty of a selection procedure.· ing employed do >not:progr:e~~_ . the' 
i should support. [the ··method,.the USer hlgher.level job; '. , .... ' < ~.,~.. ~'~".";;:'6, ".0 

,~! chooses for oPeratlonaluse of the pro-, .(2) If there is a reason to doubt. that' 
'.' "cedure. if:';that 'method' of.\1Se·has:;a., the .higher level' Job will continue' to 

greater. adverse .•. impact . than,~another·.> . require. essentially s~mllar. 'skll~: cIwiD.g
,method of use~ Evidence which may be the progression period;or.· .. ' .. ;.~..;;.",.' :'. 
, .' sufficient to sllPport.,.the:use:of aselec..;· .(3) If the. selection proceduresmeas-: 

tion prOcedure' on. a'pass/fall. (screen- tire! know ledges. '. skills; · or abiUtleSre-: 
inghbasis.may belnsufficient.to,suP7 . q'uired {or advancement whicll·'Would· 
port the use of the same : procedure on be.' e~pected ,to . develop"'pr~P1UlY

.' a ranking basis undertheae guldelmes;,: ,·from the training or experienceon' the 
Thus. If a user dec1des.to;use a selec-.: . Job. A·, ... , ",;.,':",'. ~,,:,'~:,:.o.;:"~;', t,:":, .. 

. . '. tion procedure on a ranking basis. and '. "J;' .Interim . we '0/ 'seleClicHf ~l;mJce.: . 
· that method!of:.use·.has·a &Teater ad-·duru.'Users may corttiriue'the"'1ise-of'a .~• 
. verse lmpact:thaD,use'on,_an~appropri->- seleCtion procedure'whlclflsriot at'tbe' di' 

ate pass/fall basts·· (see,,·:sectlon,.5H 'nlomelif'fullysuppo'rted;':'by<the ~; 
below). the user should have sufficient qulred: evidence . of-;'vaUdlty~ 'proVlded:"l,
evidenceofvaUdity..and. ututty.to sU~.· (UThe user' has :a.vallable'·subStaritial 
port the' use·.on;fL' rankmg baSis•. See . evidence of validity.~ and (2)l the'; user'. 
sections 3B.·14B (5) .and ,(6). and, He has in progress, when ~e~hnically fea... 
(8) and (9). -,: ...~ :'; ...! .. ,. ,.-.:.;. <~... '. '.slble.: a' study. which is· designed :·to 

H. cuto/fscores. Where cutoff scores . produce the additional evidence re~' 
are used. they·shoUld·normally, be 'set . quired by. these', guidelines within ..a 
so as to be reasonable and consistent reaSonable time. If such a study.1s not 
with normal expectations of accepta- technicallyfeasii:)le, see section 68; If 
ble·pro!1chmcy within the work force •.. the study does not demonstrate validi
Where applicants are ranked, on the' ty. this provision of 'these guidelines 
basis. of properly:,· validated selection . for. interim use shall not· constitute a 

· procedures and those applicBJ:lts scor- defenSe in any action, nor shall it re
ing below a higher cutoff score ~ than· lieve th~ user of any obligations aris- . 
appropriate in light of. such,expecta-' ingunder Federal law; .'. '" ., .' 
tions have little"or no ~hance of being K.,Review o/validity studiesforcur
selected for employment, the higher rency.· Whenever validity' has been 
· cutoff score may be appropriate •. but shown in accord with these guideUnes 
· the degree of adverse impact should be'. for the use of a particular selection 


, . considered. .. ... " .. '. . procedure for a. job or group· of jobs. 

, . I. . Use 0/ seleciion ,Procedures for .'. additfonalstudies need not be per


• "I, higher level jobs. If, , job progreSsion ;, >formed until. such time as. the validity 
. > structures are. so established that em- " s~udy is subject .to. revi~w as provided 

ployees will probably. within· a reason-.· . til· section 3Babove.· There are no ab- . 
· able period of time. and in a majority . solutes In the area of. deterrn.ining the 
· of, cases. progress to a higher level•• it curi:'Emcy . of a validity , studY_All cir

'. may be conSidered··that the applicants· cumstances concerning the. st.udy, In
• . '.' 'j 
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. eluding the validation strategy used. 
. arid changes in the relevant labor 
market' and the job should beconsid

. ered m the. determination of when a 
validity study is o~tdated.. 

'.' , 
§ 1607.6 Use of sele~tio.i procedures which 

, , . have not been validated. . 
A. Use of alternate selection proce

dures' to eliminate adverse impact. A 
user may choos~ to utilize alternative 
selection procedures in order to elimi
nate· adverse Impact or as part of an 
affirm8.tlve aetionprognun.See sec
tlon 13 below.,Suchalternat1ve proce· 

I, dures should' eliminate • the adverse 
. . 'in h 'total I tl .

impact t e se ec on, process. 
shoUld be lawful and sllould be as job
related as posSible. .' . . ' ;.:;.. ." .' c.omeS subject to the validity ww.ulre:: 

B. ,Where validity studies cannot" or " , , .....~., . 
need not, be performed.. There are cir~; ments'of theSe guidelines~ the'neceS:': 


' :J_ '·wh·ich a', user~.ot.' ,or. ". sari ·.information to support vaUdity 
cums~ces 'J.u has been.determined and.wUl be made'need not 'utUIze the· validatlon : tech· i bl 'to th' .' . ' , . -, . 'b'th id avalae euser..,....• j.-.,
Diques contemplated Y, ese gu e- '. '.. B . .';:Use ofcriterj.on:.reI4te.iI.·;v4lidtt,,'

lines.· In such' circumstances, the!user .evidence from other source&. CrIterion

shouidutll1ze . selection . procedures . 'r~lated; validlty.~udies~.conduc~,iby

wb1ch.~ are ,~Job J'ela~51:asposs!ple onel ..test·~ ~r" tor..,desa:ibed~~..-.~. 

and:.Yt';~cJ·hwUl·m~or elJmJnate mantials,andc.the .professlorial.::llteri.. 

adverse impact, as. set f()nh: below. r.:':; L' ture, .'Wlll.be:cOnsidered ~pti.ble 'for' 

.: (1) Where :.inlormal. or.unseored I',p-' use ·by ·anotb~ ~r ,when.: th~.Jop.0:'f~. 

cedures:are·used.. When an informal or in~requlre~ts are. met: . ;-":' .u"'~1I" 

unscored,:selectlon:. procedure1.which· . (U ValidUyevidence. Evidence ,from 


, haS an'&dverse ,Impact isutlllzed, the the . avalIalJle: i studies h meetlng'7tthe 
'user:"should .ellminate; the·adverse standards. of seCtion 14Bb~~owcle&1ly
iinpact:r.or . modify' 'the: procedure ":,,to demonstrates that· the selectlon~proce
one·whiChisafornial.sbored :or:quan"~ ,<Jure isvalld;:;J;:;t, ~;:c :....:.. ~.:-: ...).. (::;:.,j.~~;i.,:: 
t1fied;measure:~', or'~l combination "of .~ (21~ Job, .similarity.· ,The:incumbents 

;.mea.suresanCl·then:validate theproCe:; lil:ihe'user'sdob',and.the"tncumbents. 

dure',Iii"8.cCOrdwith.-these 'guidellries~, in the~joblorfgrOUp of'Jobs on:wh1ch 

or' (otherwtse' justify' =Contiriued:~e' ~of ,the i valldity~~tUdy,waS: conducted,perr.,

ih4fprOce<h.iie:lh:accord wlth:F'ederal ,form ·.substantlally. thei·same.;:ma.jor 

law····!.i:;' " ..;;) , ::;·:;':·.:~,!~;I~' ·C:",·;',:",: ':":~:ui':work behaviors. as shown by ..approprl: 
·~d)i··;~·'10~!' ~nd:!8cored~Toce~ . ate .job,a.na.lJ'ses lbotQon,·the ,:Job:-or 

, '~. 

,. 'stitutes a slgn1ficani'factor in the bor-'
v8.iid8.t1on;'.techriiques~8ntlcipated .J)y. rowlng·;users:'t relevant!:labor.' marJtet . :

'these'~.guidelfiies~~.:: the '. user:~:.sh~uld for. the Job.or, Jobs in' Q.uestion:~If : ,the . 
.either 'modlfynthe'jjroeedure to,~linil~ st'.u'dies ·und.eW'\ ,....,·cons·lderation·.i._ satlsfv:'
nate'adverse:tmpact orotherwiSe·jiistl~· ~' J , ..' .' , ..... ~, '" ..,. " . . '.~ pa.ragrap~_·(11: and:: (2l'of !.this;; para-:

fy, ~nt~ued -:gs~u()f,the :~r~c;l~re U.l· graph;J3.;~:·above.lbut:.do .not-::contain 

accorc1~Witll)~:,~~~.r,aI:l~w. :r:':"- ·<)rf.3 .:,.,',!,;-.;. an investigation oftest;faimess.·and it . 
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dures':are:'used. 'When:'Q." formal 'and 
Scored" ~:selection :.' pro~ure', , is, : iliied 
which has an'adverse 1mpact.:~he .v8.11~ 
dation'~queS' .c~:>ntimplated: by 
.. .. ' . .. .... '" 'h d b f I
these;gwdel1iie~fusually soul " e:. o!·
lowed' if' techiilcally' feasible. 'Where 

' e. user Cannot.orneed nO,'f fol.lowt,he'th 

§ 1607.7 


§ 1607.7 Use of other validity studies • 
'.' A.. Validity stu(lies not conducted by 

the user. Users may, under certain elr • 
cunistances, 'support the use of selec
tion . procedures . by validity' studies 
conducted by other users or conducted 

'by test publishers or distributors and 
. described in test manuals. WhUe pub
lishers of selection procedures ha.ve a 
professional obligation to provide evi
dence of validity which meets general
ly accepted professional standards (see 
sectlon 5C above), lisers areca.utloned 
that they are respOnsible for compll
ance with these iuldelines. AcCording
ly, users ,.seeking ,to obtain selection 
procedures from' publishers and dIS
tributors should be careful to deter~ 
mine that•.in the event the user be

group' of 'jobs ..on',whlch . the: validity 
study .was:.performedand~on··'the : Job' " 
for;whlchthe selectionprocedure·is..to 

'be used; and;. ji;);j';,cl- :,:,1. ,~.I') ;'!~'!::-.~~.!':!":':fi~. 
~'(3) Fairness evidence. .The studies tn
cludea'studn:coftest faimess':for:eacb 

"'J' .T· 
, I,race. sex, '.anil:.ethnlc:-group,·whlch 'mn

http:job,a.na
http:iinpact:r.or
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is riot technically feasible forthe'boi:'~ ports of it's validity be accepted in lieu 
· rowing ,user., to :cond~ct "an, Internal of,evidence"of validity.' Specifically 
study. ;ortest: faiiness.:'the: borrowing· ' ruled· out are: assumptions of validity 
user m:ay.utiliZ¢the"studYuntilstud,:,. based on.a procedure's·name or .de-:-. 

.' , iesconducted'~·els.ewbere· meeting' the: scriptive labels; all forms· of promo~ 
reijwrement~f.of~these~idelin~·sq09( ..tional literature; data bearing on the 
fA[lSt'urifairness~'or until ~uch ~~~'asJt·freqti.ency of a procedure's usage; testi·. 
beComes.' technically feasible ~to.Con".. monial statements. and credentials of 
duCt,' an int~nta.l·study of. test fairness: sellers. users. or. consultants; and other' 
and, the . results of that,studY. can be . nonempirical or anecdotal accounts of 
acted ;upon. Useg; ..obtaining: selection' .' selectionpnLCtices. or' selection out.· 
procedures. from" publishers .:should. comes.' .' ... .. :: . 

··.cO~ider,~ one fa~t()r in the de~iSio~.: ..:il.. ,Encou'rogem.ent' .01 >proleSsional 
tel; purchase a partIcular ~election pro· superoiSion. ." .Professional supervision 
cedur~, t~e ..av~ilaQility; .. of .e.vi~enc~, of selection"'actiVtties' is': encouraged
cpncerning t~tfaimess.'·; ,....:: '." '~. bui'-ls 'not a substitute for documented' . 

· .: .~.. V.al!ditJ;- ~Vi.dence Irqm'.f!i.ultiunit, .. evidence Off validity. The enforCement 
· '. study.: If. validity e~d~nc~·~roma.st\l4.!(: ageneles .wUl take mto ·accOunt,·the 

. '. cov.e~g m()re ~han one unit v..:t!hln .~. facttiiat a: thorc)\lgh job analysis waS 
· ~~~~ti~~.sta~isfies. the )requir~~.. con~uc~edan~ that I;~eful develo·p.' 
.. me~ts ofsect~c;>n 14B below .. ~v!d~~ce ment'imduse of'a selectIon procedure 

of'yalidity specific. to each. un~t-'!ll,1~ ,iriaccordance'with professional stand-' 
·n(),tJ~e' required ·~e.s:s·.~here~.are. .varla ..: ardS . enhance .the p~obabUity that the 
· bles' whlchu:e 1ike~¥..tol1ff~~t.: v!1U~i,tr, seiectlonproeedure is v81id for the job.
·slgnificantly........ ' :'C.: '''''':'... ",.~.+.,..:", ·:."",d.•·..;·:·.,.·,,· .·;t :,.,·ct' ""'," .~:. '" .•.... , 


· '·.~..qtheT· :sitini/i(!.ti,nt ·.variables. ·~n §'6oiio:'E~pl~;~~~t '~g';~~i~>~nd 'em
· ther~ are yarlables in -th,e other studies ',:'f' plovmentservlces..... ,. ' .... 

whIch'aiiflikely'to' affect validity sig..;;.. ~:. ;',_,' ", . - . '. .... :. . '., ..'..... 
nifieantly. the'user may not rely upon: .~ :AJ.c~re:selec.tio~ .Procedures· are ~~.. 

'such'::studie:k :bUt; will. be" expected: 1n8ed::·~y ..' agenC1/.. !· An " . employment' 
either to 'conduct an internal·v8.lidity: a~~ncy. Including private employment
study' ;or·to :'~omply' . with, section"6 a;~ellcies.and.Sta~ employment agen

, above. ' j~l:~ . >;.' ;""".'.h~". ::1 :~,!~f Ci~~.·~whl~h' agre~~r:·~. a. requ.est~ bY..,:an" 
~"7~; :.i '::~l : ••,~·.··i ',;,:<,~.'. ",;.,' \"';~;"''.': \ " .employer' '-or:;).labo~:·<,organlzatlon· to 

· 111607.8;. Coope~t1ve.8tudi~.t:'H!:' rj.::l....~ device, ,and' utllIze, a selection .proce. 
::f'A.'!;EncoUragement . ()I ,;cooperatiVe dure' should' follow ·the. standards in 
studies.· The: '.' agencies Issuing, these ' these. guidelines: for. determining; ad-. 

· guidelines encourage employers •.·labor verse Impact .. If adverse impact· exists 
. organizations, and employment agen" the agency should comply with these 
cies. to cooperate in. research. develop. • guidelines. An. employment agency is 

· '. 'meht. search,· for lawful alternatives; not relieved·of Its obligation herein be. 
· . arid validity studies in order to achieve' cause the user. did not request such 
, procedures which are consistent with validation or has. requested .the use of 

· these guidelines. . some lesser standard of validation 
B.. Standards lor use 0/ coopercitive than is provided in these guidelines. 

studies. If validity evidence froIri a co- The use· of an . employment agency 
.ope~tive study" satisfies the. require· .does not relieve'an employer or labor . 
· . ments of section 14 below. evidence of' organization or ..other user of its re· 

· validitY.'specific to each user will not sponsibilitles under Federal law to 
.. be required unless there are variables provide equal employment opportunl·

· m the user's situation which are likely ty or' its' obligations as a user under 
to affect 'validity significantly. these guidelines . 

. . B. Where selection procedures are de·
II i607~9.· .No ass~mpiion of vaiidity'~ .'. . '. vised. elsewhere. W'J1,ere an. employ·

A. u1iaeceptable substitutes lor evt· ment agency or service is requested to 

· . de1a.ce 01 validity.'. Under no circUm- adIriinister . a' . selection . 'procedure 

· :stanceS Wlil the general reputation of .which has been'deviSed elsewhere and 


a test or other selection procedur~. its to make referrals pursuant to .the re. 
· . author or its publisher. or casual re· stilts•. the employmept agency or serv
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ice should maintabland have available' 
evidence of the Impact of tll.e selection 
and referral' procedures' which it ad-. 
mtriisters. If. adverse Imp~t results 
the ~gency or service should comply
with these 'guidelines. If the agency or .. retesting:. The user may however take 
service seeks . to comply With these . reasonable steps to preserve the secu-. 
guidelines by reliance upon validity' •. rity of its procedures. 
studies or other data in the poss~ion
oft-he employer, it should obtain and 
have available such information. '" 

§ 1607.11 Disparate·treatment. 

The principles of' disparate or· un

. equal treatment .must be distinguished

. from the concepts 'of Validation. A se
lection . procedure-even though v.ali
dated against.· job performance in ac
cordance with' these " guidelines-
cannot be Imposed upon members of'a . 
race, sex, or ethnic group where other 
employees, appUcants, or members.' 
have not been subjected to that stand-. 
ard. Disparate treatment occurs where... B.' Encouragement' oj volufitarv OJ
memberS of a race, :,sex,··or 'ethnic /inndUw")·aclionprogrami.,- These 
group have been ;denied the same' em- guldel.iru!s:are&1so intended tOencour~. 
ployment, promotion.- membershlp;-or . age 'the ,adoption and implementation 

. other employment; opportunttles;.as 
. have 'been avaUable to'.'other 'employ
·ees· or applicantS.;;-rhose employees' or 
appUcantS:who have been denied equal 
treatment, because.ofprior;discrJmina
tory practices 'or pollcies, must at leastcles lssulltg.-and 'endoi:stng these' guide
be ·afforded the'same-opportunltieS'as lines end'Qrse for'all private employers 
had existed' for other(emploYees-or.'ap-and·reaffirtn·for- all govenimental:em~ 
plicantsdurlng the period of'dlscrlmi- .' ployers the Equal Employment Oppor~ 
nation. ThUS,. the persons who were in tuiiltY· CoOrdinatingCouncU's ~'PoUcy
the . class .of : :persons.· dlScrlmlnated·.· Statemel1t on 'Affirmative: Action ;Pro~ 
against during the period the' user fol- grams for',~State· and ·Local 'Govern~ 
lowed the dlscrlmlnatory '. practices . ment Agencies'!, '(41'PR- 38814; Septem: 
should be allowed, the ,'opportunity: to ber 13.·m6);~Thatpolicy' statement Is 
qualify under: less strlngent selection . attached hereto' as appendix, ~sectlon 
procedures previously:followed, 'unless 1'1. jJ~s'.·"'~~I·Y. ' ':.i;' ~J;:-;. ·~:)~.l;~ffl~'·=1e~· .1'1 
the', user' demonstrates ':that ,'the ;,in.... ,r:~~'~~::")-: ;<. ;--'.cii';;, 'tf ;,;'j;(}ir: 1~; ~;,.;t ,,!:1t 
creased standards arerequfredby'busl- . -'" :~.:, ·\,,,,".I'EcHNICAL STANDARDS;: ·-,~Z-.··:.;1;· 
neSs necesslty~;!ThIs ·:sectlon:does·'not .. ':,:""'" ,,';"'1 "!!1r"7 'j;;~~, 'h'~j,,,:,;'" :'~-" '.' .. ~,' ~': 
prohibit a user who has not'previously ~-t607.14:,;_Tech.ni,c:al 8~~8.rds for,va.idity. 
f·ollowed··merl·t stan·dards·from· .adop·. _:~........,-~tudiet. ,: ~. T"" ~..: -"..••.",.",. ..:: .. ~ ..,. .. _ ';;:'1t""'-I.. 1':..\ 1:··~CJ:··.E;~~:Jd 

ing merit standards which are in com" -:."i'he :fallowing· ...m1nlmum· standards, 
pliance with these guidelines: nor, does, as appJJiiable~' should'.be.;met<in ,con

" it preclude, a user who. has previously . ducting'=8 ,v81ld1ty studY~(;Nothing:iIi 
used- Invalld:or"unvalldated ;,selection 

procedures'from,'developing anduslng'


. procedures ·.,whlch -·a.re:tn· accord '.with 

theSe guideUneS:!':~.:. ~ 'j;~;;' ". ;., .•.• ,.~ 'p. 
i:·;· '., -,-':i.: "··~,;:·;·;t~':: ::,-. :"': :; ''', 
§J4i07.12 ,R.etest~ngiof appli~n~ ':';:'; ;"rE:; 
:'. 'Users: :shouldtprQVide a.-.reasonable 
opportimity '·for.:.retesting: ,and "recon

§ .1607~14 

. ~ideratiCDl.Where examinations are 
administered periodically with public
notice,' such reasonable opportuntty
'exists, UlIrless persons who have previ
ously been tested are precluded from 

.' 

§ 1607.13 Affirmative action. 


A. Affirmative action obllgations. 
The use of selection procedures which 
h~ve beem, validated pursuant to these· 
guidelines does not relieve users of any 
obligatioilsthey may have to under

.take affilmative action to ass~re equal 
employmeritoPportuntty. Nothing in 
these guidelines Is ·intended to pre
clude tile use of lawful selection proce.: 
dure.s whiCh 'asSist in remedying ·the 

. effects of· prior· discrlminatoryprac
tfces, or the achievement of' afflrma
tfve'8.CtieJm objectives.':' , '. " ,:,'''' 

of "voiUJdary !afflrmatlve ·&etion . 'prO-: 
gri.ms bJ' users who:have:no~obllgatlori 
UIider·lJ!7ederal·lawtolLdopt ·them; but
are' not'~lIiitended:'to lmposiany : new 
ObUgatlcia:r&:1n .. tha:i'regarci;" The agen·· 

these gatdelines: Is:.,intended!":,to. pre~ 
clude ,;t'hedevelopment,:'and-',ruse of 
other 'pmfessionally.·.'acceptable,,~ch
irlquesdhTespectto :Validation of se
lectlon:)mOCedures;1 Wheredt,iS:not 
techn1Cany:.feasible·for;a-;User.:to::con~ 
duct a validity study..:the'user has the 
:obligatlon'~otherwise', to .compb~h-with 
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these :'guid~lines. See 'sections6and, 7 ' which would" ,unfairly : alter scores of 
, above~' , ," :,': .. ,.. ' :',':'" ,;':" members 9fany group. The relevance 
, ,',: 4.;;Validity studies, should be based, of criteria and, their freedom ,from bias 
, on ,review ',of, in/ormation about, the 'are of' particular' concern when there ' 
job.~"Any>vaiiditY:7 studysho~ld~ be are significant differences in:',measures 

" based, uport;; a' review of information of" job: per.forinance .. :for," different-
about ,the·job for . which theselectiori groups.; , . ~':,:;" , ,.'t .. :""! ',',' ':'" ,,', ", 

" 'procedure is to ,be'l)sed., ,The review,' (3) Criterion measures:'Proper Safe
'should include a job an3.Iysis except as guards should be, taken, to' insure that 
provided in ,section 14B(3) below, with " Scores on selection procedures do, not 

, respect, to 'criterlon-relatedv8Jidity;, enter into any judgments of, employee 
, Any method ,of. job ,analysis Illay be adequacy that are to be used as crite
, used if, it prC)vldes the informa.tion re- rion, measures. ' Whatever! l!rIteriaare 
·quired for: the'specific validation strat- used', should ,represent;:. iinportant;' or 
egy used." '::;:/ ::':'::"~ ..... :;; ,:-, ,,:.~I,o_ critlcaliwork, behavlor(s) or work out
, B~:Tech,71.ical'st(1.n~Tds lor crj~rion-, cOm~s.·Certain ,criteria~may be used, 

related validity ,studie8.<l) Technical without ,a full job analysis'lf· the' user 
feaSibility. Users ; choosing to vali~ate can ',show the importance of the,crite
a selection prOcedure by a:, critert0n,.re~, ria to the particular employment con
lated, validity strategy, ,should ,deter- text. These criteria include but are not 
mine whether It is, technically feasible ' limited; to production ,rate, error rate, 
(as defined in section' '16) to conduct tardinesS. absenteeism.- arid length of. 
such a study In the"particula,r employ- servlce.A standardized rating of over
ment context. 'The deternilnation, of .' all" work, performance . may, be, :,used 

,the number' of persons, necessar:yto " ,where- a study of the job shows that It 
permit the', conduct of a,meaningful is an appropriate criterion. Where per

'criterion-related study should be made : formance In training is used as a crite
,', by the user on the basis of all relevantrion, 'success'in training should be 

information' concerning" the selection properly measured and ~ the relevance 
procedure~, the potentlalsample,:and" of the training should be"shown either 

, the employment situatioD.)Where ape through a comparsion of the content 
propriate;· jobs with substantially the' of. the training progtam,:with,the'criti- ' 
same:maJor work ,behaviors may:be cal, or important workbehavior(s)of 
grouped-together for validity studies" the Job(s), or through a demonstration 
in ,order to obtain an adequate,sample~of the relationship : between' measures 

'These' gUidelines dO' not require a user of performance in tralnlilg and'meas
to hire ,or promote persons ,for the ures of' job performance. Measures of 
PurPose of'maklng it possible, to' con- ' relative success In training include but 
duct acriterion-related study. ' are not limited' to ,instru~r evalua;' 

, ' ,(2)AnalyBii oj the job. There should tions, performance samples,' or tests~ 
be a.'review of job information. to de-Criterion measures consisting of 'paper
termine measures of work behavior(s) and' pencil tests will' be 'closely re
,or, performance that are relevant to viewed for job relevance. , 
the job' or group of jobs in ,Questiol;l~ ,(4) Representativeness oj the sa.mple. 
These measures or criteria are rele-,' Whether the study is predictive or 
vaht to the extent that they represent concurrent, 'the, sample subjects

, critical or' important job dutieS, work, should ,li1sofar as feasible be represent
behaviors or work outcomes as devel- ative of the candidates normally avail
oped' from ,the review of, job informa- "able in ihe relevant labor market for 
tlon. The possiblUty of bias should be 'the job or group of jobs in question, 
considered both In selection of the cri-, an~,should insofar as feasible include 

" 
terion measures and their application.' the races, sexes; and ethnic grOUPS 

! 'In, view of the pOSsibUity of bias in ' normally available In the relevant job 
.... , ,subjective' " 'evaluations,' "supervisory market. In determining the represent

. t,· rating, techniques and inStructions to ativeness ,of the sample itl 'a concUri: ' raters should, be carefully develoPed' rent validity study, the user should
L All'criterion measures and the meth-take into account the ,extent to which 

.' ~,' :. ' 

f> . 'odSfor gathering data heed to be ex- ' the specific knowledges or skills which 
,amined 'for ,freedom from factors ' are the primary focus of. the test are . 
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th~se which employees learn on 'the . instrument which. is related to only

Job. . . one of many job duties or aspects of 

Where samples 'are' combined or com- . job performance will also be subject. to 

pared, attention should be given to see close review. The appropriateness of a 

that such samples are comparable.in selection'procedure IS best evaluated 

tenns of the actual job they perform, in each particular situation'and there 

the length of tlnii on the job where are no minimum' correlation coeffi

time on the job is likely to affect per- . cients applicable· to . all" employment 

formance, and' other relevant factors situations. In detenp,ining' whether a 

likely to affect validity differences; or . selection procedure is appropriate for 

that theSe factors: are· included in the'. operational use the following consider

design of the study and their effects ations should also be taken into ac

identified. . count: The degree of adverse impact of 


(5) Statistical relationships. The the prOCedure. the avafiabfiity .of 

degree of relationship between selec- other selection procedures ·of greater

tion 'procedure scores and criterion or substantially equal validity •. 

measures should be examined and .('1) Overstatement 0/ validity /ind

·.computed, using professionally accept- ings. Users should. avoid reliance upon 
able statistical procedures. Genera1ly~· techniques which .tend to overestimate 
a seiectlon' procedure Is conSidered re- validity 'findings as a result of capitaU
iated to the criterion. for the purpOses zation on chance unless an approprl
of these guidelines, when the relation- .ate sa!eguardls taken. Rellahce upon
ship between performance on the pro- a few selection procedures or' criteria 
cedure and' performance on the crite- of: successful· job performance' when 
rion'measure Is'statistically significant many selection procedures or: criteria 
.at the 0.05 level of sigruflcance. which of performan~ have been . studied. .or 
meanS ·that it· Is sufficiently high as to the use. Qfoptlmal, statisticaLwetghts 
have a 'probability.' of nf.) more than for selection procedures icomputed:j,n 
:.one.(l) in twenty (20) to have 0CC\llT00. . one sample. are techniques.which,tend 
· by· chance>' Absence . of ·a·'statistically . to lnflatevalidityestlmates 884a' result 
· slgnif1cant-;relatlonshlp between a &eo of chance. Use of a laNe'sample Js'one' 

. lectlon procedUre 'and job performance . safeguard: crass-valldiLtlon ·Is anOther.r: 
shoUld·; .not ':,' necessarily.· discourage (8) Faii"'neS8.Thls: section'~genera:nY . 
other investlgations':of the validity. of· calls for studies of'·unfa1rness.,where 
that'selection procedUre. '. '. ;,' "': ~~ 'technically feasible. ~The;"conceptl of 
·,,(6) Operational:use 0/ selection prcr fairness or unfairness;of'selectionp~ . 
cedures. 'Users should evaluate each Be- cedures is a developing concept •.In ad
lectlon procedure to assure that it is : ditton. :fairness:.,!sttidies.,:generallyire

;, .appropriate for,.:operational use. ·in- quire substantial numbers of: employ~ !j 
cludingestablishmentofcutoff scores .ees in thejob:or~group;,of;jobs.. being : c. 

':l::or·rank ordering. Generally. if other studied. For thesel'easonS, the:F.e<ieral :. ';

factors reman the same, the greater' enforcemerit·, agencies::reeogntze:;that 
the:" magnitude ;'.of. the. rel~ttonship the obligation to:~:conduct studies of 

· (e.g .•<correlation ., coefficent> between fairness. Imposed:- ,'!Jy;::the:'~ guidel1n.eS ;"::. performance on'a ..selection procedure . generally wfil be,up,9n . users: or.,groups 
.!

and one or more criteria of perform-: . of users with· a large: num1:)er;'of .per~ 
ance . on' the'· job.' 'and. the ·greater the sons in a a job class .. or. test. developers;
importance and Iuunber of aspects of and that small .users,'utfiizing ,.,their 

:: job performance r,covered.by the crlte- . . own selection procedures::,wfil;general~ 
ria, the more likely it Is that the . pro- ly:not be. obligated-to conduct: such 
cedure.will.be appropriate for use.Re- studies.:because·;it·,.wil1::be;.techn,iCany 
liance~' upon.·. a ·selec.tion procedure infeasible for them. to ,do so.. i.~, :;,:.;;."li1';lJ~ iG. 

'. which. is significantly. related to a cri- ,,(a). Un/airness ddined..~·When,mem-
· teiiori . measure. ' buLwhich is basedbers of one race, >sex,·,or ietlu:lic . .igrQuP

;·:,.l1Pon a study· :involv.i.D.g a large number characteristically· obtain .,lower· ;,scores 
... pf·i,stibjectsarid:has a low correlation on a selection procedure than mein: 
;:.coefficient::wilhbe subject to close bers of another·gioup,and.the'd1ffer
review ifJt. has 'a, large adverse impacL. ences in scores are·not,reflected in dir

::~o~e'.relianCe~.tipoIl:.1 a',single selection· . ferences in a measure,:"o~ijob perfoni
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,, " 
, 'ance, USe',of : .. the. selection procedure ,guidelines;, or may. continue to use the ' 

, : ,may unfairly deny' ,opportunities to selection' instrument _ope.fa.tionally:

" members of the group that obtai~ the' with appropriate revisions in its use to 

,lower scores>':~:"i:".;;:" !'"?,' ,':, ", • , , ,,' assur~ compatibilitY. petween''the pro~ 

'(b)lnvestigation'ofJairness~Where, ability,of successful' job, performance 


a'selection procedure results,in,an ad- and the probability, of belngse1eeted.',:-; , 

, verse in.1,pact on a race.' sex, or, ethnic ," (e) T(!chnical /ed.SibiZity '0/ ja:trness ' 
, 	 ' , group identified In,accordance witl1, studieS. Inadditi()n to' the' geneialcon- ' 

, 	 ,'; ," <"j" , the classifications set' forth in section ditionsneeded for: techili~ feaSibility" 
" , 4 'above and that group is a significant for, the conduct of: a 'critenoii-related ' 

factor 'in, the, relevant • ,labor ' ma.rket~' study (see section, is;:below>:a:n Inves, Jj: " 
hi 

,,. the user 'generally should Investigate , tigation of' fairne$S, requires';: the ,foj; 
·iJ • ./' the 'poSsible-"existeri~e of"unfairness, lowing:,' "" , ,,',; '", ,', '~~~i~~;;r~",:;; ,
'/1. for that group if it is,technically feasi- ,,(I) Ati adequatesample,of'~rsons in ' 

ble to do so~\The,'greater,the' severity each sToup, avaUable for~:tlie;stud~"-to 
'of the adverse impact on a: grouP. the, achieve flndlngs'of.~statiStlc8l-,siimUt;
greater'. the 'need" to investigate, the cance~'GuidellneS.do not require a user " 
posSible'existence,;of~::: unfairness~' to, hire 'or, p~omote; perSOns-"on,:,the, 
Where ; ,the " weight of "evidence, from ' basis of, group classifications: lor ~the 

'other'studiesshows that the, selection purpose of niakJ.ng )~, pOi$Ib,let to c.on~ 
procedure, predicts fafrly for the group, , duct a study of:f~frness;:but the ,user,J "In question and for,the SaDle or similar ' haS the obligation otherw~.tO:.~mplY 
jobs; such evidence may' be relied on In ", wlthth~e guidelines. (:;'<1'E';~~:,!!\6 ':;.-;,:: 

, :',; 
. ,!, : ' 

, , connection ,with', the' selt!Ction ,pr~ce- "(1i).: The, samples "for:"eacll :&'!:oup
dure at issue.·~":.i·:·~,f::,~ 'iI";:}':";"'_' ",.', ::, ,sl)oUld be comparable In terms ,of ,the 
" (c): Gtineral cOnsiderations,in"/air.- 'actual Job, they:perfonD.'leDgth': of ' , ' 
ness· investigatiom. ;.users 'conducting 'time, on the job where ,t~e.:on.;the,:Job: 
8i isiudy of fairness should review the 'Is ,likely 'to affect" performance. ',and 

" , A.P.A. Standards' regarding: Investlga. , other relevantfactOrs,llkely·.to' affect' 
tion of. possible bias in testlng~ An In.; validity ~ferences;;!OI:: .such!',1actors 
'vestigatioiloffatniess' of ~selec~on ,. should be ,Included In,the deSlgn:of ,the .. ' 
procedure depends on both evidence :of, " ' study and their effects ldentif1ec:Lot:!~~ J: 
validity and'tbe manner fu'which tlle " (f) Continued we o/"electil:nl,;pToCe
selection procedure is to,be'used In'aduru :when'/ai'l"ile888tudies'-ftOt-feCL8i
particular-employment'context. Fair.;;,' ,ble. If a study of fairness should other
ness, of a seleCtion procedure, cannot ~e be performed. but; is: not· tecbnl
neCessarily, be :specifled:"In'a.dvance ' c8Jly' feasible.::'a selection"'procedure 
wlthoutlnvestigatlng'these factors; In· may ,be used which has'otherwlse met' 

, vestigation of ,. fairness of' a selectio~ , tlie validity standards of these guid&.
,procedurein,samples where the range liIies~ unless the technical tnfeaslbWty 
of. scores' on selection' procedures or resulted from discri~atoryemploy-

, crtterion measures is severely restrict- ment practices, which are ,> demoristrat
, i 

, edfor '~y subgroup sample (as'com- ed'by, facts ,other than past failure.,to 
" pared to other subgroup samples) may' conform with requirements for valida- " 

, . produce, misleadiilg evJaence of uI\fair- tion pf, selection procedures. However • '. 
" 	neSs. That factor should accordingly ,when itbeco~es techniCally feasible 

be ,'taken Into account in, conducting for the user to perform a study of fair- ' 
such studies and, befor~ 'reliance is . ness and' such' a study: is, otherwise, 

, placedbn the results. ' ' called, for. the user should cOnduct the 

,~:: 

.... (d) W,hen:, un.t'airness is shown;.'If un- study of fairness~, ': " ' , , , ' 
fairneSs is demonstrated.through' a 'C• ..,TechnicaZ'stand.ards'/or content 
showing that members of a particular validity, studies-(l) 'Appropriateness' 

, group perform better or poorer on the, of ,content valid.ity studies. Users 
job than their scores on the selection, ,choQsing to validate a selection proce
procedure 'would indicate', through ' dure by ,a content validity· strategy
'comparison "with how" member:s of should ,de~iniinewhether it Is appro- ' 
other groups, perform. the user' may priate to conduct SUCll 'a study in the ' 
either revise or replace the' selection" particular" elnployment context. A se'!:. 

, , ' instrument 'in accordance ,with these lection procedure can be supported by. 	 . , '.' .. 
, 

, 

.', 
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· a content validity strategy to the. 
·extent' that it 'is a representative.
sample, of the content of the job. Se
lectiOn procedures' which purport to 
measure knowledges. sk111s, or' abilities 
may in certain circumstances be justi
fied' by content valid~ty, although they· 
may not be representative samples, if' 
the knowledge, sk111. or ability meas
ured by theselection procedure can be 

J
f, 
+ ' 

. l 

t
.) I 

'5 I 'operationally. defined .as provided. in. 'case 'of a selection procedure measur
section 14C(4), below. and if that 
knowledge.sklll. or ability.isa neces
sary prerequisite to successful job per
formarice. '. , 

; A selection procedure based upon In
ferences ,:about mental processes 
cannot be. supported solely or prlmari

§ 1607.14 

(4) Stan4ards fOT demonstrating, con~ 
tent validity. To demonstrate the con
tent validity of a selection procedure. 

'a user should show that the 
behavior(s) demonstrated in the selec
tion procedure area, representative, 
sample of the behavior(s) of the job in' 
Question Or that the selection proce

. dure provides a representative sample 
ofthe work product of the job. In the , 

lyon the ~asis of content. validity., formation which is used In and is a 

Thus', a content strategy is not appro- . necessa.ry prerequisite for observable' 


· priate . for demonstrating the' 'validityaspect;S of work 'behavior of the job. In 

. of selection procedures which purport· .' the we of skl11s or abilities, the sklll· 

to measure' traits or constructs. such 
as' h1tellil~erice. aptitude,. personality, 

,.cOmmonSense.judgment~ leadership. 
and spatial ability. Content validity is 
alSo not an appropriate strategy, when' 
the "selection;, procedure ,involves 
kn6wledges.sknls.ol". abUltle.s which, 
aii'employee:;will'be.expectedto,lea.rn 
onlhe Job~,:.,·,:"'i-:. /;, :;,.,'i~:.", . .:,:" 

,: ...' : (2) Job iiiiiu1lrisfoTconten(validiti!.
.~.;.. ~ , 

'There should ,be a Job .~alysis which 
includes an :analysis 'of the important· 

or ability being measured should be 
operationally defined in terms of ob
servable aspects of work behavior of 

, the' job. For 'any, selection procedure 
measuring~a' knowledge. 'skill? or abUl
ty the ilser:should show that (a) the 
selection ~dure'measures and isa 
representatlw sample of that knowl
edge. Sk.ilL, Gr "abUlty; and (b)' ihat 
',knowledg~ :sIdll.. or:'ability Is used in 
and is a neeessaty prerequISite to per
formance of critical or important work 

inga knowledge, skill. or ability~ the 
knowledge. skill. or ability being meas

. ured,shouJdbe operationally defined. 

. In the Case ofa selection procedure 
measuring a knowledge, the knowledge 
being measured 'should be operational
ly defined as that body of learned In

· work:behavior(s) required for' success-.: behavior(s);'In addition. to be content 
ful. pe.rformance and, their:relatiye im- " valid, a 'selection' procedure measuring 
portanc~: and,:'1f . the behavior· results .' a: isklll or 'abruty should either closely

. ' in work ·pr()~uct<$). an analysis of, ~the, . approximate . an. observable : work' be
work'.:product<s).: A.r).y job analysis havlor. ,or-Its product should ,closely 
should"focus 'on .the work behavior(s) approximate aii'observablework·prod- . 
and.the taslts.,assoclated,with them. If.. uct~'i If. a test PurPorts'to ,sample 'a 
work:-fbehavior(sbare,:not observable, work behamror;,to provide a sample 
the.-dob:analysis:should ,identify, and of a workJ)roduct,'".the manner arid 

· analyze '. those' aspects of. tpe . setting of·the selection'procedure and 
· behavior(s) ,that cart be observed and . its'level andIcomplexity.should closely 
the.obServed work-products. The work . approximate· the, work situation'. 'The 
behavior(s), :selected 'for measurement clOser' the content 'and -the context of 
shoul(t.~,be critical ~ 'Work", behavior(s) the 'selectton;,procedure are to work . 
and/or:;important"work,; behavior(s) , samples orw()rk behaviors. the strong"! . 

. constituting most of the job." . " ,er is the'basis lor-show1qg:content va

. ,:':(3):.Developm.ent 'ol'8election':PTOce~' lidity~ As the content' of: the selection 
.dutes.riA selectionjJroceduredesigned ,.procedureless resembles ~ a ,work . ~- ' 
to'measure the,work~ behavior may be . havior.or, the ,setting .aIldm&.nner of 
developed'!.lspeclfica1lY iifrorri '" the', 'job the ,admjDktratlon', of"':the' . selection 
and,:,job·'a.n8.lysis:in:Question~ or may procedure less ,resemble' the: work situ
havebeen'previously developed by the. ' ation,~or tlIe",resuWless"resembles a 

· Usel'~::or'..iby': other",users: or' by ,a test work produet, theJess likely: the selec~ 
.. ptibl~hei\I'~~';::: I:: c:"'"·· ,.,. F', ;,", , ,~. tion "procedti1re is to:be,contentva1id~ 
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'and the greater, .the heed for otherevi- ,: formance, which' dlffeI:entiate -among, 
"dence of validity. ,; .. ;~i:,,::·,j'~";~''.v;; ',,:~,: " levels of job performance.; ,;;{: ','<~ i, :, 
,', (5)'Reliability;~The .,reliability of :se- ' ',D.: Technical.standards for'construct 

lection 'proceduresJjustified on, the, validiti(,3tudies~(1)'-":Appropriateness, 
basis' of content validity, should;be'a' oj conStruct '; validity ·\!studies. ,,'Con-' 

, matter(of ,concel1') to: the :user.. ',When-' '; Struct v8.J.idity Is a more complex strat·, 
ever it Is feasible; appropriate statistl-: egy ,than ,either criterion-related r'or' 
cal estimates should be made of the,re", cpntentvalldity.:·Construct ,validation 

" liability of:the selection procedure. ; :;';':; 'is ~rela.tively new and developing pro-· 
, (6):Prior: training: ore:rperienciA cedurelri th~' employment .f.i~ld,: and; 

, requirement ..for or, evaluation of spe-: there Is at presenta lack of substan~; 
, ciflc prior training or ,experience based tlal literature, e:x;tending the concept;, ' 
'on:content validity.includlng 8.'specifl- ' ,to empl9ymen,t, practices. The" ~e.':"( 


, cation of level, or amount,' of' training' ,sh~uld' be . aware, that ,the 'effort t~:: 

or 'experience,: 'should be'justified' on' ,'obtain sufficient empirical SUPPoI:tfort 


, . the basis of .the relationship. between ,construct validity: Isbotp. an exten,.sive 

" the content of. the ,training 'or 'experl~: and ,arduous effo!1, lrivolvlng a.serles, 


,.' ence, and. th~ content, of' tlie job' for,. ' of research studies, which incl~c:t.e cti~: 

which the traIning'or . experience. Is. to 'terion, ~rela~d. val~dity ;,stu<i!es : and, 


; be re·qulredor. evaluated.- The 'critical 'Wh.ich .may include . ,content , Validity:: 

consideration is, the resemblance, ..be~" ·$l~ies. Users choosing to justify. use, 


,tween the,·specific behaviors,' products.. ' of.1!1 sE7lection proce~ure by thisstrate·\ 

,knowledges,_skills. or ab11lties in the.' BY should therefore take particular· 

experience or, training and the specific care to assure that ,the validity s~udy 
behaviors, productS,.knowle,dges; sklllS" ,Pt.ee~ ,the stand~ds s~t forth b~low::';. 
or ablUUes required on the job, wheth.;' .J2) Job analys~ fOT construct, vahdi-, 
er or not there 'Is close resemblance be-- ,tJ. stUdies., Th~re should b~ a job'~a};.~ 
tween the experience or t.ratnlng 'as 8. ,pls. This job analysis should show the: 
whole"and the job as 'a vihole'<'tC, ,'.;, ,work 1?ehavlor(s) .requlred for succe~,:,;

; .'" •.;.,." :J\ll. perf0tm~c~ of the job, or the' 
,('l) Conttpd vabdd1l,of tra'mng'8uc~ ';gr:oups of jobs belrig"st.utiled.theciltP 

cess~ Where:'a m~asure of s~c,cess in a ,cal or important work behavior(s) lri 
, training program Is,used as a selection ,tbe job 'or group' of jobS being studied 

procedure ~d the content of a traiQ-, ',aDd' ,an: IdentlfJca.tloli ";·of '<th~ 
ing program Is justified on the ,basis..of, eenstnict(s) believed 'to 'Underlle'~suc;.~ 
c~ntent v8.J.idity.. the usesh()uld,be jus- ceSsfut performance of" theSe':' critical 
tifled on the relationship' between the, or important· work behaviors' lrf the 

,content of the training program JJ,nd "job or jobs In question. Each construct 
the content of the job.· " .. ;, should be named and defined: so' as to 
. (8) Operational use. A selection pro-', distinguish it from other constructs;.If 

, cedure which Is ~upported on the basis a, group of jobs is· being studied "the 
of ,con~ent validity: may, ~e used for a ,jobs should have In common one or 
.job if It represents, ~crl.tlcal ~ork be~ • more critical or important work behav
,havior (I.e., a behavlOr which lSneces- 10rS at a comparable level of complex
sary for performance of the job), or it,." ' : ' . ',: 

.' "work behaviors wh~ch constit~te ,most ',(3)' Relationship to the job. A selec
,of the important parts of the Job. ' tion procedure should then be Identi

(9) Ranking based on content validi- lied or developed which measures the 
tystudies. If a user can show; 'by a job , construct Identified ,in 'accord with 
anaJysis or, othetw~e.. that ,a higher subparagraph" (2'> above.' The user' 
score on a content valid selection pro- should show by empirical evidence 
,cedure is likely to result ,in better lob that the selection procedure is validly 
performance, the results may be used related to the , construct and that the 

,to rank persons who score above' mini· construct is validly related to the per~ 
, . mum levels .. Where a selection proce- fonnance of. critical or important work, 

. ' duresupported Solely or, primarily by ,behavior(s).. The relationship between 
, 'content validity,isused to rank job the construct as measured by the se

candidates" the selection .procedure'lectlon procedurean~ the related. work 

. should measure ,t:Qose aSpects of per- . behavior(s) should be supported by 
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empirical evidence from one or more 
· criterion-related studies involving the 

. job' or jobs m: Question which satisfy 
'. the provisions of section 14B above. 

(4) Use 01 construct validity study 
without ". new. criterion-related .evi

· dence---(a)Standartls lor me. Until" 
such time as professional literature 
provides more guidance on the use of 
construct validity. in employment situ

· ations, the Fedenil agenCies will 
, accept. a claim ,of construct validity 

without a criterion-related study
which satisfies section 14B above only' 
when the selection procedure has been 

. used elsewhere i~ a situation in which 
'. acriterion-related study has been con-. 
ducted and the use of a criterion-relat~ 
ed validity study in this context meets 

· the · standards for transportability of 
criterion-related validity s~tidies as set 
forth above in section 7 .However,lf a 
study pertains to a number of jobs 
having. cOmmon critical or important
work behaviors at a cOmparable level 
of . complexity, and the evidence satts
fies subparagraphs'14B (2) and (3) 

the';selection procedure may,be. used 
· .forall:tbe Jobsto.whlch the study.per,,:' 
· tatns;U construct validity is to be.gen.;. 

. . erallzed to other jobs or groups of jobs 
not· in the group ·studied. the, Federal 
enforcement ,agencies;w1l1 expect ·at a 
minimum' additional:'. empirical ; re

, search evidence meeting the. standards 
of subparagraphs,section: 14B(2),iand 
(3~ above for. the additio.nal jobs or; groups of jobs;:,:','''' .': :" 

(b) Determination 01 common 'Work 
behaviors.' "In;· determtningwhether 

. two .' or . more· jobs have one or.:more 
work behavior(s) in common, the' user 

§ 1607.15 

behavior{s) In' the two. jobs ar~' the . 
same, 

DOCUMENTATION OF IMPACT AND 
. VALiDITY EvIDENCE 

§ 1607.15 Document8tionof 'impact and 
validity evidence. . . . 

A. Required in/ormation. Users of 
selection procedures other than those 
Users complying With section 15A(1) 
below should maintain and have avail
able for each job infonnation on ad
verse impact of the selection process 
for that job and, where It is deter
mined a selection prOcess has an ad-' 

., verse im:pact, evidence of validity as 
setforth below.' . 

,. (1) Simplified· recordkeeping lor 
U8~rs with .less than 'I00 empliJyees. In 
order to minimize recordkeeping bur
dens on employers. who employ one 
hundred. (100) or fewer employees"and 
other users not required to fUe EEO"l, 

. et seq'" reports, such users may satisfy 
the. requirements -of this section 15 If 
they ~maintaln. and' have available 

above for those jobs -with .criteriori.re-records showing~' for each;ear: .., .;:' 
lated validity' evidence. for those jobs,: (a); The"number :of IM.!rsons hired, 

promoted.:. and,:term.in8.ted . for' 'each . 
job',bY:'Bex,'and wbere:~ppropriate.by· 
raceJllld national origin!"" .<~';' < .• 
.' (b> The "number"of::'appllcatits 'for 
hire and proinotion~ bY'iiex and where 
appropriate '.' by';'raee 'and national 

,. C?rigin; and .. ;. ;. c',. '. ':.::; ~.'.,; ," :. ~',"" ,,:' :':."::-: , 
- (c) The selection proeeciures';iitUtZed 
(eithei'~stand8.rdiZed 'or' not standard.' 
iz,••e.. d).~,.':" .. ".....',.':."~"'.J' .:.. ,.:.t'~.,." '.' ~.'''',,~,::.._ ... _ •. , " . 
These, records should be maiiltalned 
foreach-race;or national :Origin-group 
(see section 4 . abo1{e) (X)nstitutlng more 
than.:two.·percent ; (2%) ..,:of ,the :labor 

should: compare,:the'"observedhwork . force in tbe;relevant-labor,&.rea. ,How
behavior(s) in each of:the jobs.and ever,: It is· not.;DecesSa.rjJ:'to ma:intahi 
should compare the observed :.work 'records by,race,and/~r:nationa1::origin 

· product(s) in each. of the jobs.lf.:nei- (see 14 above) If, 9ne ~e,or.natio~al 
ther the observed workbehavior(s)in " orlgin group in the relevant labor area 
each of the jobS nor the:'observedwork constitutes.·; D;lore: :t~ :$~ty-eigbt 
product(s) iIi e'ach 'of the: jobs are the percent. (98%)'of the:~botJorce intJte 
same,.the:Federal:enforcement agen· area..Ifthe.userhas,reason to believe 
cles' : will presUnie::-~that: ,the ,'work. that'a:selectionprQcedure has ~ ,ad

, behavior(s) in!.each· job, are different. verse,impackthe J,lSer ~h.ould:~af..ritain 
If the work behaviors; are notol>$erv- any':availabl~t'~viden~:.:Q~ validity,.for 
able. then evidence of simUarity·~ofthat;procedtir~ (sees~loJlS:7.t\,and,8). 

· work products and any.·other 'relevailt ·,:(2) In/ormatiO'lijon impac~a).Col-. 
research evidence will be .considered in' lection':.jO/ in/ormation:!";on, ,impact. 
detennining ': :whether! . the:~':, ,work Users :,of-: selection ~;pr~dures o.ther, 
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than'thosecomplying.withsec.tion cient todeterinine that the'overall se
15AO) ,above should maintain . and: .' lection process .does;not.have:an ad
have available for each Job records or verse impact· as' defined: in·.section .4 

'. other' information;;,'showing: .whether' above~or until.the~clob :has';,changed 
~the total selection process for that job . substantially. :'Y";'(:;,,"I;{):):' . >;.:'. ~'l'.. " 

.' .	has an adverse impact on anyofJ;he . -:·(3) . Doeumentatio'n:,·oj'"validity··'tVt..,. 
groups for 'whichrecords are called for dence-(al Types of·evidence. .Where a'.. 
by sections 4B above~"AdverSeinipacttOtatselectlon proceSs.has an'adverse 

· determinations· shouid be made ~at . impact (see section 4' above)· the· user, 

leaSt annually for, each ·,·such .;group should maintafu· and.:haveavailable· 

which constitutes at least 2 percent of for each" component of that process

the labor· force' ih the relevant labor . which has .an adverSe impact" one.or 


· area .or· 2 percent of the 'applicable more of the following types oLdocu-.· 

workforce~. Where a· iotal.·selectionmentationevidence:: :';". '.\;..,;~ .i·:; ",' 

process .• for a, job .has··an adverse .·(i)D.ocumentation.evidence showing 


'".. .. impact•. the userr.should· maintain and. .criteriori~related·.validity of: the selec
· have available records or .other infor-. . tion,·. procedure. (see: •. section . 15B. 

matlon" showing. which '. components' ··below);.·~·;,:.,· " "'. ,>; " r\;' .., iv._i. .;':;.:.... 
have an .:adverse. ,;imi>act~,;Where· the .. , (11) Documentation evidence showing, 

· total·selection process· for· B.-job does· 90n~nt valldlty~of the selection proce:-.
not·hav.e 'an adverse ;lmPact•. informa~; . dure(see section 15C•.below).:-<:ic ,.: .~;; 
tion heed no~.bema1ntalned for indl~ '.: (iii)'Documentation .evidence ..show-, 
vidual' components· except· in ·.circum- ing .constnict v8.11dlty .. of .the 'selection 
stances.; set ;.forth· . in '. ·subsection. . procedure (see section 150. below)•.. , : 
15A(2)(b) below. If the determination'. (iv) Documentatlon evidence' from 
of adverse Impact is;made using a pro:. .other studies showingv8lldity 'of: the; 
cedure ;other. than,~~he . ~'fow:-fifths . s~lectlon proce~ure in the User's facill
rule:' 8$ defined in .the first sentence, ty (see section 15E;~below).' :.1' '",.'. :". 
of section'4I) above.' a· justification.' . (v) DoCument3.tionevide.nce showing 
consistent w1thsection:4Dabove. for·, why.~.:·valldity-st1:l~y.. cannot· or need 

· the ·procedUre .used to. determine :8.d~ .not be pei'fonned and wb.y~cohtinued . 
verse impact should beaY,anable.:,s :" ~:.:uSe of 'the procedure is consistent with 
.. (b),Whe1i<culverse tmpact h@ been Federal law.. . ... ~ ;~~;,~ :....;: ..:: :;.< •..•. ,:. '-. 

elimtnated in the total selectton proc- ..' (b) Form 0/ report. ;This, evidence 
ess~.WhEmever the. total selection proc~ .should. be ',compiled in a . reasonably
esSfor a'particular' job has. had an ad~ ,'complete· arid organized maimer to 
verse impact. as ·defined in section 4. '. permit direct evaluation of the validity 
above~'ln anY year. but no ionger has of the selection procedure. Previously 

· ail adverse bripact. the' user should . written employer .or consultant ~ 
· 	maintain and have available the infor~' ports of v8Jidity. or reports describing 

tnation .on individual components of . validity studies completed' before the 
the selection prOcesS required in, the lss~ance of these. guidelines are 'ac

· .preceding paragraph for tile period tn: . 'ceptable' if they ate.complete in regafd 
which there was adverse lnipact. In,ati-. 'to. the documentation· reqUirements
dltion. the user should continue to col- contained in .'this section. or if they' 

. .'lectsuch information for at least· two. satisfied requirements .of guidelines 
• (2) years after the.adverse impact has' , which,were in effect 'when the validity.

been eliminated.· . '. .study' was· completed. If they are not 
·(c) When data ins1l/ftCient. to deter.- .complete. the required additional ,doc

· ..mine impact. Where there has' been . umentation should· be appended. U . 
. .. an lnsufficient number of; selections to .necessary'informationis not available· 
'determine whether there 'is aD adverse the .report of· the validity study may 

impact '. of the total selection· processstUl be used as documentation. but its 
'. 	 for.·a 'particular job~ the user' should ' adequacy will be evaluated in terms of. 

continue to collect; 'maintain and have compliance with the requirements of 
available the 'information on individ- these guidelines. . 
ual components of the selection.proe- . (c)' Coniplete1l.ess•. In the' event that 
ess required in section. 15(4)(2)(a) evidence, of vali~ty is, reviewed by an 

· above until the informatlon.is suffi- enforcement agency. the validation re
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ports completed after the effective 
, date of these guidelines are expected 
to contain the' hlformation set forth 
below~ Evidence denoted by use of the' 
word "(EssentiaU" is consldered.criti· 
cal. If information denotedessentlal'is, 

.' not lricluded. the report will be coilsld· 
". ered incomplete unless the' user af.. 

§ 1607.15 

sentialt Where a' job, analysis is re
quired a complete description of the 
work benavior(s)or work outcome(s). 
and measures of their criticality· or 1m:' 
portance should be provided (Essen· ' ' 
tlal). The report should describe the 

'basis on· which the behavlor(s) or 
outcome(s) were determined to be crit

... '';'~.' 

finnatively demonstrates either Its un- . , lcal or Important. such as the propor
. avallab1l1ty due to 'circumstances .tiqnof time spent on the respective 
. beyond the 'user's control or special behaviors. their level. of .difflculty.
· circumstances of the user's study'· their frequency of . performa.nce. the 

which make the information irrele~·' consequences of error, or other appro
, vant. Evidence not so denoted is deslr· ,priate factors (Essential). Where two 
able but its absence w111.not be a basis or more jobs are grouped for a validity 

· for considering a report incomplete. study., the information called . for in . 
The User should maintain and have this subsection .should be provided for 

": available the information called for' each of the jobs. 'and the justification 
under the heading "Source "DataU In for the grouping (see section 14B(l»
sections 15B(11) and .15D(I1). Whlle It should be provided (Essential).··· . 
Is a necessary, part of .the study. It(4? Job titles and codes. It isdesira-, 
need not be submltted with the report. bleto provide the ,user's job title(s) for 
All statistical results should be 'orp: the job(s) in question and the. carre

_nizedand presented: in: tabular or spondingjob title(s) and code(s)·from 
graphic form to the extent' feasible .... ' -q.8. EmploymentServiee's Dictionary 

B. Criterion-related validity st~ies. of Occupational Titles. ., .. ,'.: -. 
· Reports . of. ,criterion-related . validity;", (5) .••. Criterion. mea.suTeS.·. :rhe' bases 

for a seleCtion procedure should. tn- for the selection of the criterion meas
clude the following information:' '~ :~;'1': ..ures should be provlded,:together with 

(l)Uaer(s),location(s); and'date(,) . references.,to'.the·evlden~ conSidered 
o/'study.·Dates and'locatlon(s) :of·tlie in':making. the.se1ection::of.:criterion 
job"analysis pI-review of. iob:infonna:' " measures (essentlal)~~A full description 
·tlon,ihed8.te<s) and location(s)of,the 


, administration :of the !Selection ~ proce.; . 

dures.and collection' (;fcriterion data.; 

and 'the' ·time 'between' collection ~·Df 

data.on·selectionprocedures and crite:. 

rion measures should be provided. (Es" 

sentlal). Jf the study was conducted at 

.severa11ocations, the.address of ~each 

location,';.: including-': city',: and State~ 


of all criteria oil' which data- were: col· 
lected and :means . by, which"they,:were 
observed.' recorded •. '-evaluatedt: . and 
quantifled~'should be' provided (essen! . 
tiaU~-1f rating techillques are used.·as 
criterion -~,' measures;;~.the::,)appralsal 
fonn(s) ;''', and' 'Clnstructions \~i":to"uthe 
ratens) shouldbe.included as,part:of
the;valldaticm evldence;_or~shoi1ld:be ' 

should beishown; ,: ;~LJI:r,,:;·· .. : r:',dI1~e!)b "expllcltJydescribed-and 'available i(eg.: 
-:}(2) Problem and 8etting~;An :'expllcit ,sentlalkAll steps taken to'lnsure~that 
,definition' oL, the~: j>UrPose(s) ::. of rthe criterion measures are free}froni:~''fw 
studY:'8.Ild the' circUmstances In which' tors' which. would 'unfalrly ;;81ter.~the 
the 'study was conducted should ::.be' scores :Ofi .members .~: of. :.any:,; grOUP' 
provided; A description··of. existin(r;s~ . should' be .described .(essential);~i~~:~,~~ci')' 

·.lection'procedures andcutoffscotes~'If'-,:(6) Sample descriptton.;::Adescriptlon ' 
. any, should be provided ...; - ; : ,::';". of how the research sample,was identi

, '--(3) Job anlysis oT-Teview o/iob-in/oT- fled and selectedl-should~be' iricluded 
mation. A description of! the "proce~' (essential), The' :race;:sex,;, arid'ethnIc 
dure:used-~to'analyze the job or group 

-of jobs, or to review the Job infoima
tlon should .be'·provided. (Essential). 

. . Where'a review of :job'informationtl'e
". sults""in: criteria :.which."may,be,"llSed 

without:a 'full job . analysiS ,(see section' 
14B(3»>the basis·:for 1;he- selection. of 
these criteria should .be reported ('Es
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composition of:the sample, including 
those' groups set forth:.in ;"section r4A 
above, should"be deScribed~(essentla]). 
This'! description /should. include.;.the 
slze:of each'subgroup .(essentialkAde
sCription. of. how: the. research 'srunple' 
compareS' !'with ~,the;:;·rel~vantjrlabor ,. 
market. or work force, the_, methodiby; 
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which . the relevant labor ,market or ' g'roup(s) in question. Where test fair-" 
;workforce was defined., and.a discus- .' ness'or ,unfairnesS has been demon

'slon, oftbe~likely. effects, on validIty of .. ~tratedon the basis of other studies. a 
. differences "betweenthe sample, and I ,bibliography of the. relevant studies 
'the"relevant labor market or,'w-ork should-be ~cluded (essentiaD., If the 

. ' force. :ai:'e, also: desirable. DescriptioQ.S bibllography., . "includes' . unpublished 
of educatJOnallevels, length of ser:vice, studies, copies of these studies, or ade
'and age are, also deslrable~., "quate' abstracts· or. summaries. should 

i , :(7) 'Description 0/ selection proce~, be attached (essential)., Where revl
" dures;~ARY 'measure, ,combination' of : sions- have beenmooein a, selection 

measures, orproeedure studied should' procedure to" assure ~ompatabi1ity be~ 
be' completely and explicitly described tween succ.essful'Job ,perfonnance and 
or· attached : (essential). If commerci8J.- " the .probablllty; of being selected. the 
ly' available selection" procedures are studies' . underlYing. such . revisions 

.. studied, ,they :shotlld be' described by-', should be 'included (essential). All sta': 
'title,i'fonn;'and:~publlsher(essentlal)~ tistical results shOUld be orga.nized and 

Reports:of'.j rellabilltyestfmates' and presented by relevant ,race, sex. and 
how~they~were'eStablished are des1ra.;.. ethnic group (essential). ;~, 
ble~~~':i I:vf~'''''),')'.'''' .~:':i:', .. ~ , ')'; ',: -:·(9) Altemative procedures investi

. :~~. (8) Fechniques"cznd results. Methods.' ' galetL·, The: selection procedures inves- . 
. usedlD-analyzlng data 'should be de- tlgated imd. .vailableevldence of their 
, scr1bed:<essentlal).Measures 'of , central '. ' Impact should be identlfled (essential). 
,tendeDCY.·:(e.g~~· Jlleans) . and measures The scope, method" .. and findings of 
of· dispeJston (e.g .• standard deviations, the investigation, and the conclusions 
and : nmaesr.for ~;all selection proce,; reached: fu ,light, of, the ,. findings. 
dures aDd all criteria should be report;. should be fully desCribed (essential)~' 

, ed'tor eacbrace. sex. and ethnic group "UO)~"'Use8' and· applications; ',The 
which.constttutes a sliitlflcant factor' : methods considered'for use of the se
in the~.I'e1evantlabormarket (esSen- ,leetion procec:iure (e.g.;·a.s a screening 
tlal).":1'!Ie:magnitude and direction of device !Wltb a cutoff score. for group
aU' reJatfonships' . between selectloI)', ing or ranking. or combined"with other 
procedures and criterion measures in· : pro,cedures in a battery) anti available 

, vestlgated should'be reported for each , evidence of' their impact should be de- ' ' 
relevan.t'race,. ·sex. and· ,etluUc , group' scri~d:(essential).;Thls description 

' 

I: and for':the, total group' (essential). should include the rationale for choos
Where &Toui>sare too small to obtain,. ing. the' method for' operational use, ~ 

!', . 
. 

' , . reUableeviderice;of. the magnitude of and the evidence of the, validity and 
.... the relationship, need not be reported' utllltyof the procedure as It is to be 

.~ seParately.' .,Statementsregarding the,Us~d (essential);, The purpose for 
~'~:<>stattsttcBl :'''significance . ,of results which the procedure Is to be used (e.g .• 

.- should be made (essential>. Any statis- . h1rlng~ transfer. promotion) should be 
.' tlc&1 adjustmentS. such as for less then· . descrlbed (essential). U weights are as~ 


pUtect:'alIabillty or for restriction of signed, to different parts of the selec

. :., . , score ~, In the selection procedure ' tlon procedure. these weights and the 


, or criterion should be described and ,'Validity of the weighted composite 

'explafued: and uncorrected correlation" should be reported (essential). If the 

coefficients should also be shown (es- selection procedure' is used with a 
sentian. Where ',the statistical tech': - cutoff score, the user should describe 
nique categorizes:. continuous data. the way in which nonnal expectations
such . as biserial, 'coiTelation and the of proficiency within the work force 
phi ~oefficlent. the,ea.tegoriesand the were detennined and the way in which 
bases on Which they were determined the cutoff score was detennined (es
should be described and explained (es- sentlal).
sential). Studies of test fairness should' .,(U) Source data. Each user should 
be inCluded where called for by the re- maintain records showing all pertinent 

, . qulrements 'of,section 14B(8) (es.sen~ infOrmation about ~divldual sample
"ttal). These stUdies should Include the members and raten; where they are ' 
'ratlonaieby which a Selection proee-used., in ,s~udies involving the vaUda
dure~was determined to be fair to the ,tion of selection procedures. These 
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records should be made, available, upon tionship between each knowledge,

request of a.compliance agency. In the skill, or ability and each work behav

case of ,individual sample 'm'embers lor, a:s well as the method used to de

these data, should include, scores', on 'tennine this relationship, should' be 

the, selectionprocedure(s), scores ,on provided ('essential), The work situa
criterion measures, age,sex, race, or tlon should be described, including the 

ethnic group status, and experience on setting in which work behavior(s) are 

the specific job on which the valida- performed. and where appropriate, the, 

'tion study was conducted, and' may" manner in. which knowledges, sk111s, or 

also Include such things as.educatlon, abllitles are used, and .the complexity 


,training, and prior job experience~ but' and' difficulty of the knowledge•.skiU., 

, should not include 'names and social or abllity as used. in the "work 

security numbers. Records' should be behavior(s). , " ' " 

maintained which show the ratings ,(4) Selection procedure and its con

given to each sample member by each tent Selection procedures, including 

ra~r. , . "those constructed by or for ,the ,use~. 


(12) Contact person. The name. man· speclfic training·requirements. ,~Coril-' 
ing address, and telephone number of posites of selection proCedures," and 
the person 'Who may be contacted for 'any other procedure supported by con· 
further Information about the validity tent validity, should be completely and 
study should be provided (essential). ' expUcltly described or attached (essen
: '(13) Accuracy and completeness. The, tiaI>. If commerel81ly avanable:·.selec~ 
report should describe the steps taken 'tionproceduresare used, they shOUld, 
to assure the accuracy 'and' complete- be described by:tltle, form., I and ,pub
ness of the collection,"analysls, and llsher ,(essentlan.The behaviors ineas! 
report of data and results. .... " ured or sampled -by the selection pro~ 

C. Content 'validity studies. Reports~ure shoUld; be, expUcitly,described " 
of content validity for a selection pro- (essentlall.Wher¢'the seJeC~lon\p~ " 
'cedure should, include thcdoIlowtng in-, d~epu.rpOrts to meaSure a kilo"ledge::' 
formation:;; .. :, ,;,:,.";"Jj~. ",;,., ',' sJPa'or, abWty::'evidence: tljat!the).~ , 
,(1) UseT<s).,location(,) and date<,) 0/ leetionprOcedure'jrieaSureaf ·and.I\~I".i" 


study. Dates and 10cation(s)of'the'Job representative,' sample: of:" the: kDowl-" 

'analysis should be shown (eSsential).';' , edge;,s1dll. or "bWty should'be''provld!.':' 

',,(2) Problem and setting. An expliclt ~d(essentlal);"" ;"",:~i'''hl;,{":',,';'J~,;H,I£,,J 
definition of thepurpose(s)J' of the'~ (5) ,RelatiomhfpbtLiDeeiz,1 Uie '!8eiec~ , 

, study and the circumstances In which tion "procedure" and thi!'Yob~;~el..ieV1~l:~ 
the 'study , was conducted should, be .dence demonstratliig,that i tbe 18eiee~!t 
provided. A 'description' of existing ~se- tion' p~edure "'Is ., a·.. • 'representative" , 
lection procedures andcutoU,scores,lf wO,~k 'sample. a,rep~entatlv~.'.sampi~,

,any, should be provided. ':r.;~;' of:the ,work~behavior<s),ora"'repre-' 
(3) Jobanalysis"::"Content of the Job. sentativesanipl~ot aknowledge;:skUI:-'>

A description of the method used to or ability as' use,d'u a p8.rt:'of a1work': 
analyze the Job should. be ,provided (es- ,behavior and necesSary 'forithatnbe::" , 
sentiaU. ,The work'behavior(s), the as~havior;should be provided·t~~iitlal):n
socia'ted tasks, and, ,If the behavior re- . The' user' 'shOUld "ldentlfy::the i work 
sults Ina work product, the work prod.' behavions) which eacn liem orpan"of:': 
ucts should be'icompletely described 'the selection procedure'Is'thtended'tc),L 

, (essential). Measures' 'of ,criticality 'sample 'or 'measUre' (essential), 'Where',' 7 
and/or' ,import~ceof, ' the work, the selection'prOcedure ;;purPorts,,- to",,: 
behavlor(s) and the,method of deter· sample a work behavior or to'provide'B.': 
mining these measures should be prO- saIllple of a work produc~ 8.oompari-· 
vided (essentiaU.'Where the Job analy~ son should be provided of the manner,' . 
sis also' identlfied " the ,knowledges, setting~ and the'l~vel of complexity, of ; 
skills, and abilities . ',used in work the selection procedure with those :of " 

,behavior(s), an ,operational definition the work situation (ess~ntla}). !f'any
,for each knowledge in terms of a body steps' were: 'taken' to reduce, adverse ~" ' 

"oflearned information and for e;3.Ch 'impact ona race,isex. or ethnic grOUp, ,;' 
skill ,and ability in terms of observable in the content of the procedure or, in " 

, behaviors and outcomes,and the reIa- itsadminlstration, ~these steps should" 
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, be' described. ,Establishment of time: 'ness 'of the collection" a:naIYsis.~, and 
'li.nlits; if any. and how these limits are' '"report of data and results..,;~'. ,: ~, .. , .:., , 
,related to the speed'with which duties :.:'" D. Constructvalidity;,st~dies; Re
muSt b~perfonned;onthe job. should 'Ports of constrJJct validity fOt:S: ~elec-

· be ,explamed.:' : Measures of central ,tion procedure should· include. ,the fol-: 
tend··ency (e.g•• 'means) and measures lowinginformation:'"w::,"':!~ " :'",';. 
of' diSpersion" (e.g.:•. standaid devi·· (1) Usens), location(s), and date<s) 
ations)'. and estimates··' of realiblllty , ofstudy. Qate(s)and location(s) of the 
shouldtbe'-reported' for 'all selection ' ,job analysiS and the gathering ".of 

, procedures' It, available. Such reports 'other ,evidence. calle(i,1! for. by~:these 

· 'should'be made.for-relevant race. sex. ,guidelines should· be 'provlded::(essen~
·and ,'ethnic SUbgroUps. at least' on '"·a tlal). . . .....~ ~ .. ~ '. ...... ~·".;.:I .....:.. 


statistically reliable sample ·basls.··· (2)PToblem and setting. An expllclt 
"(6)' Alternative procedures' investi- definition of •. the purpose(s)· of.•.the 

giited.:The alternative selection'proc~ study and the circums.tances in which 
dUtes"(DveStlgi.te(J' and "available evi- the. study was conducted Should., be 

II ' dence of their lnipact should be Identl~ , provided., A descriptionof.exlsting 'se
·:iled·(essentlal).~Ttie'~Scope.·method.", lection procedures and cJJtoff score~!.,U 

.,.! 
~. and' fliidmp"of thtf tDvestigation; and . any.' should be provld~d•. (·.'r: ~~':·(:·l:.; ... :.~ 
" "thtrCoricluaions reached in Ught of the, (3) Construct dPJinition...,A cleardet: 
i" · , fmdlngs;:should be fully described(es- . inltlon of the const~~t(s)" .,,-,hich· are 

sentlal).·.,s:.;j~~ ... ::!O' .. -: .•.• :. . '.' bel1evedto underlie .successf}Jlper
~';:(1):::~ri8es': find' .IIPpiications.The fO,rmance of .the crlticalo.r, important 
methodS cOnsidered : for use'of the ire- :work.behavior(s).should; be proyl~ed 

.. '" .' '. . ,'. . . (essential). This definition should .In
· lectlO~: p~d~re (e.g•• ~~. scteening.. clude the levelS of construct perform:
.de.v1c~w.ltli a J~\l~~ff,sco~•. for ~OUIl~, anee.' relevant. 'to theJob(s)·for. which 
In~ .or r8nk~~.,or;cODll:>ined with other the selection proced~ ·Is: to.be,..used 
pr~~r.es In ,a batter,Y) ,and avalla.bl~,,:essential)..There shoUld be a summa
~n.d~nc~;of ~l'ielr lnU»&ct s~oUld be d~-,FY of the position of ·.the cOnSt~~t,b:)
scr,lbed ..(ess~ntlal', ~ description the :psychologlcal llterature. ·or In the 
sho~4 ~~l~de t~~ rationale for choos~ . abSence of such aposltlon·a 'desCrtp
Ing"the;.fmethod for operational use~ ti' f tit In'' hleb th~ d 'finltf 

.... , .:..... and<'the"~Vlaerice ·.o(the" validity and .;~:eas~r~:ent ~f the co~~ct w: 
::.: ~~ 

utUity' O,f the pro~edure~.as I~ f:s to be developed.. and,' the;. psychological' 
· used }~~ntial).' The .. purpose. for' theory underlying It· (essential); Any 

,." · which the proce~ure.1s to .be used (e.g.. quantitative 'data which Identify or ..~~ hiring. transfer. promotion) should be . define. the " job constructs. such as 
described .(essentl~7'U the selection factor' analyses•. should ..be provided
procedure Is used.~ a cutoff score. , (essential). . .. 
ij1e.~e~ should describe the way in. (4) Job analysis. A description of the· . 
. Which , normal expectations of profl~; method used to analyze.the job should 
clency within the work ~orce were de- be provided (essential). A complete de
termined Jmd the" way in which the scription Of the work behavior(s) and. 
cutoff score was determined.. (essen- to the extent appropriate work out
tiah.ln addition. If the selection pro- comes'and measures of their criticality 
cedure· Is to be used ,for ranking, the and/or importance should be provided 
uSer should specify the evidence show- (essentiaD.The report should also de
ing that a higher score on the selec- scribe the basis on which, the 

..tlon procedure is likely to result.in behavior(s) or outcomes were deter-
better job performance ... '. , mined. to ,be important. such as their 

, (8) Contact person. The name. mail· level' of difficulty. their frequency of 
ing address, and telephone number of performance. the. co.nsequences' of 

.'the perso'n who may be contacted for errol' or other appropriate factors (es· 
, further Information about the validity sentia}). Where jobs are grouped ,or 

, . study should be provided (essential>. compared for the purposes of general
'. ; (9) Accuracy and completeness. The . izing validity ..evidence. 'the work 

report should describe the·steps'taken . behavior(s) and, work product,(s) for 
to' assure the accuracy and complete~ each. of the jobs should be 'described, . 
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and conclusions concerning the simi
larity of the jobs in terms of observ
able work behaviors or work products 

.' should be made (esSential). . . 
.: (S) Job tiUes and codes. It is desira
ble to provIde. the selection. procedure 
user's jobtltle(s) for the job(s) ..in 
question. and the. corresponding job 
title(s) and code(s) from the United 
States Employment Service's' diction
ary of occupational titles .. 

(6) Selection procedure. The selec
tion procedure. used as a measure of 
the construct should be completely 
and explicitly described' or attached 

selection procedures. are used, they 
should be identified by title. form and 

.p·ublisher (essential). The research evi
dence of the relationship between the 
selection procedure and the construct. 
such as factor structure. should be in
,eluded (essential)., Measures of centrai 
tendency." varJability, and. reliability of 
the selection procedure should be pro
vided (essential)•. ,Wheriever, feasible, 
these :meuureS i:.should be : provided 
separately fo..-: .each : relevant race, sex 
and ethnic gro..,:p.(.:· " .:'" ...... ,... :;: :": , ....:' 
.<,n Relationship. to.job;perjorm.ance.

"l11e.\;crlte~ion-.t:elated ,,,study(ieS) ;and 
other, .empirical evide.pc~ ot. the...rela
tionshlp;'Qetween the cOnstruct, m~
ured ..by·.:the ..:selection,procedure . and 
tlie related, work ..behavior(s). for the 
job.or Jobs in question should .bepro
vided '(essent18J). Documentation· of 
the·crlterion~relate(i ,study<les) should 
satisfy :the provisions .of .,section lS~ 
above.or·..section lSE(l) below, except
for ,studies conducted.prlor to the' ef
fectivedate of these guidelines (essen
tial)~ . Where a stuQy pertains .to ' a 
group of jobs, and, on' ihe basis of the 
sttic:tY~.V8:I'.dlt~r~:i8sserted for'~ job' 4t 
the gro..,:p, the . observed work 'behav
iors arid the. observed work products 
for' each .of :the Jobs' ;'should be de

, scribed (essentiaI>.Any other, evidence 
usedfu. determining whether the.work 
·behavior(s). in each .of the jobs is the 
Same should be fully de~cribe~. (essen
tial>. : '~'. 
. (8) Alternative procedures investi
gated. The alternative selection procE~

'. 3ft dures . investigated' and available . evi
.~": . dence of thelrlmpact should 'be identi'l> fied:.(essential).· The scope, . method, 
.if' and findings of the Investigation, and 

~:.: 
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the conclusions reached in light of the 
findings should ,be. fully described(es
sentiaI>: • ' . 

(9)' Uses' and applications.. The 
methods considered for use of the se
lectiori, procedure. (e.g., as a screening 
device with a cutoff score, for group

.' mg or ranking, or combined with other 
procedures .In a battery) and available 
evidence of their impact should be de

. scribed (essential>. Thls description 
should include the' rationale for choos
ing the method 'for operational use, 
arid the' evIdence of the validity and 
utility of the procedure as it is to be 

<essentlaI>... If ·commercially available' used (essential).:, The purpose for 
which the procedure Is to be used (e.g., 
hiring, transfer. promotion) should be 

. described (essential). If weights are as
signed to dlfferent:parts of the selec
tion procedure, these, weights and the 
.validlty of the weighted' composite 
should be reported (essentlal) •.,U' the 
selection procedure. Is ,used with a 

, cutoff score. ,the user should describe 
the way in which normal expectations 
of proficiency within.the work i force 
were determined. and. theway:tn Which 
the cutoff sCore,.:WI:'i;·~etermfned (eS
sential).. ', ···.;:,:Lic.d.n!::j'· .~~: ::.:~:.;::J'! • 
;',.(10) AccutacJl, andcp:tnpletenes&;jthe 
report should, describe.the ,ste~ .taken 
to,;8SSure,the.. accuracy. and.com,plete
ness of· the: .·collec~ion, ;analysls.:,j.nd 
report of data arid results.;,:; ...:.;,..,!, i ;.i Ii' 

.' ..(11) .source data. Each'user should 
maintain records,,shoWtpi -all:pertlne1.lt 
information.; relating' .to . its. study,,~of 

. construct validity. ': n.:.o:·· ..;· b·- ~ ;).>': •• t 1.' 

(12) ContactpeT8on. The name, man
ing address. andteiephone number:" of 
the' Individual; who jmay be, ,contacted 
·for further .information abo~t;theya

. lldlty ·study, ~ho\1I~.be provided (essen
tlal>.· . <' ....:1;.,;::: 'ri;-;r; .. -;; !';~ji.:., 
.~..E•. Evidence oj:/valtdity from 'Other 
stUdies•.When ~valldltyof a selection 
'procedure, is suppoz:ted by..studie,Snot 
done by the user.:,the;.evldence,from 
the original ~tudy. or. studieSshould.be 
compiled In a manner similar to that 
. required In the. appropriate. section of 
this section.IS..aboVe.. In addition•. the 
following evidence should be supplied: 

': .(1) .·Evidence ,from :;,criterion-related 
,validity studie.s;.:....:.a.' Job inJonnation. 
A description of the important ..Job 

. behavior(s) ,of: the ·user's job. and the 
basis on which the behaviors were de
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termined 'tobe"ifuport~nt;-:should 'be dure has been validated'through a:co-' 
provided'(essential).:~A fil11.'description operative study.' -evidence, ,that, :the 
of the basis for determining ,that thes~ ,study satisfies the reQulr~merits of sec-, 
Important' 'wpi"k":',behavlorsz" are' the' tions 7, 8 and,15E 'should be provided 
same 'as 'those of thef;job tn theoI'lgi- ,(essential>. - ",,':: '::", :;;.l:.,r:, ,~;.);, ~:~:; 

. :'~ 	 nal study (or 'studies)' -should ,be'pro~ "G. Selectton"for:'higher,-tevel Job. If a 
vlded (essential)~; :\',)'!.';J;!;,~-.:"':l -1',);:' ,;. 'selection proeedurels USed tcrevaluate' 

;' . , ,b.' Relevance' Of criteria..::,J\' i full' de- 'candidates for'~ jobs' a.t, a:higher, level 
scrtption of the 'basis 'on'whlch'the'cri· than thosefor whlch,they wUl'Inltially 

" , terla used :in the:' orlgimil stUdiesJ ,~re be-employed,' the" validity,: evidence 
determined to be'relevant,for the ilser should satisfy the!dominientatlonpro
should be provided (essential). ' :',", , ,,;:: vISions' of this section:: 15':dor ' the 
" c~~ Other variables.: The: similarity :of 'higher level joborj6bs~'and In' addl

, important appl1c8.nt~pooJ.'or 'sample tion;the user should'provlde:-'(l):a de; 
'characteristics reported; in the- original " , scri'ptlon of the' job';progression' :struc;., , 
stlidles,to-thostVof tht{tiser'shoulci be "ture~~formal;or'lnformaJn2);the!data:' 
described '(essentlal)."A"de8ciiption, of.: showfnir,' "how'~~m8.ri1C'(jemployees ,. 

, the 'cOmp8.rlson·:between·'therraCe~"sex,' progi'ess':to the 'hlghiir! level'~J6b~ and 
'slid"ethnic 'conip~tion;of·the;Uset·s . the length of time needed to .makfrthls 

· relevant' labor inlLtket'aIid: the' sample' . progreSsion: and' (3) ~ an':ldentlflcatioit 
In the origlnal;valldlty,studles'should 'of'('anyantlclpated ,·changes::In··:.the . 
be provided (essentlal);H~'; ;,) d~' ,d;~" .' higher level Job.' In addltlolli if the test 
':d. Use 'oJ-the' selectton'PTOcedure;':A" measures a knowledgelskllI-Or·ablllty; ~ 

full: 'descrtptlon shouid'·;be provided the- User, should provide-evidence, that i 
showing that:'ihe'use'-w·bemade',of the knowledge,' skUl>oriablllty"ls r~ 

.. the: selectlon';PJ'9Cedure )sconslsterit "qufred for. the hlgherlevel·Job and the 
Witli'the ftndlngsof the orig1nal'vall~l~ basls',:for' the' ;concluslon,·.,that\:·the ' 
ty studies '(essential).:, h .... i~:i~lY;.i~! ::',:. knowledge, skill'or::abllltY 1S:~ot:;ex.;· 
" 'e. 'Bfbliogmph7l;";"A', bibliography .i of peeted to develop, from: the~ tralnlng 'or 
repOrts of validity of the selection' ,pro-, exPerien~ on the" 'job:, :~ •.;-01) ~~~ :.~\:lq'; . ; 

cedUre for the Job"or;Jobs",in, qUetJtlon ~·H. 'lntertmuse' OJ':;eZecttoi&~ ·priJce:: 
· should be"provlded' (essentialk Where, dUreL If a selection . prOcedure Is being

ariy'of'the studJes Included'an'investl;.· tisedon an interim basiS' beCause ,the . 
gatlon', of, test fairness. the' results of . procedure Is not· fully -:: supported :. by . 
this investigation should be prQvlded. the required evidence 'of validity, the' 
(essential). Cop1esof reports published user should maintain and have avall-' 

· In journals. that 'are not commonly· able '(1) substantial evidence of valld1
available should be described I~ detal~ , ty for the procedure. and (2) a report 
or attached (essential). Where a usershowfng the date. onwh1ch the'study 
Is relying 'upon Unpublished studies, ato gather the additional evidence com
reasonable effort· should be made to .menced, the estimated completion. 
obtain these studies. If these unpub- date of the study, and a description of 
llshed studies are the sole source of va;" the data to be conected(essentlal)~ 
lldity evidence they should be ,de-. (Approved by the Office of Management

. scribed In detail or attached (essen- . 
tlal). If these studies are not available.,' ::t7)Budget under col)trol number 3046

. , the naine and address of the source, 
an adequate abstract or' summary of ' (Pub. L. 96-511, 94 Stat, 2812 (44 U,S.C. 3501 

the validity study and data,and a con- ,et seq.» 

tact person in the source organization . [4:f FR, 38295,' 38312,' Aug. 25. 1978, as " 

should be provided (essential). . 'iune~ded at 46~ 63268. Dec. 31, 1981] 


(2) Evidence from content validity , 
DEFINITiONSstudies. See section 14C(3) and sec~lon 

15C above. ,. :. . § 1601 D fi 't' . 
(3) Evidence from con.struct va.lidity .16 e lOl Ions. 	 , " 

,~ ;, : :studies.' See sections 14D(2) and 15D . The following definitions shall apply 
, ~: . ·above. . ,,' . , throughout these guidelines: 

" , F. 'Evidence' 'olvalidityJrom cooper-,· 'A. Ability. A, present~ompetence to 
ative studies. Where a selection proce-. . 

perform an observable behavior or a . , ' 
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behavior which results in an observ
able product. . . . .'., . . , .'. 

B. Adverse impact. A substantially 
different rate 'of selection, in hiring, 
promotion, or other einployment decl
sion, which· works to .the disadvantage 
of members of a race, sex, or ethnic 
group. See section 4' of these guide
lines.· . 

C. Compliance with these guidelines. 
Use of a selection procedure is in com
pUance with 'these guidelines If such 
use has been validated in accord with 
these guidelines (as defined below), or 
if such use does . not result in adverse 

· impact on any race, sex, or ethnic 

group' (see section .4, above), or, in un-

Usual clrcumstances~' if use of the pro
cedure 1s otherwise justified in acCord 

with Federal law. See section 6B, 

above. . .' . 

. D. Content validity. Demonstrated 

by data showing that the contentofa 
s~lectlon' procedure is' representative 

· of Important aspects of ~rformance 
on the job. See section 5B and section . 

· 14C. '.' .. ' :.:. .'., . . . . " -. .0 


: E. Constructv'alidity. Demonstrated 

by; data showing' that· the selection 

procedure measures the"degree to 

which . candidates have identifiable 

characteristics. which have been deter

·mtited to.be tinport8.nt for successful 

, job performance. See section, 5B arid 

section 140. . '. ........ 
·F.. Criterion-related validity. 'Demon

· strated byemplrica'l'data showing that 
, .the selection procedure Is predlctive'of 
· or significantly correlated with impor
·tant· elements 'ofwork behavior. See 
· sectlons 5Band 1m.... ,,-. ,.; )..~:... . 
."iO:;'Employer. Any employersubject 
to· the provisiOns 'of the Civil Rights 
Act of"1964~~:'as ':;amended,lncludtng 

·state; or local· governmehtsandany 
Federal' agency 'subject ·to· the' provl~ 
slons'ol section '11'1 of the Civil Rights 
Act~of '1964, as amended, and 'any Fed
eral· . contractor or .subcontractor. 'or 

· federally' assisted ,cOnstruction con.; 

lawsuit or an administrative proceed
ing leading to debarment from' or 
withholding, suspension, or termina

,tion.oi Federal Government contracts 
. or the suspension or withholding of 
,Federal Government fundS; but 'not a 
finding of reasonable cause or a concll

. atlon process or the Issuance of right 
to sue letters under title VII or under 

.	Executive . ,Order 11246 where such 

finding, conciliation, or Issuance of' 

notice of right to sue is based upon an 

individual complaint. 


J. EnJorcement agency. Any agency 

of the executive branch of the Federal 

Government which. adopts these 

guidelines' for purposes of the enforce

ment of the equal employment oppor-. 

.tunity laws or which .has responsibility 

for seCuring compUance with them. 


K. Job' analysi8.A detailed state
ment of work behaviors and other in- . 

formation relevant to the job. 


1... Job' description. A general state
rilent of .job duties and responsibilities. 


M.Knowledge. A' body of informa
. tlon applled directly to the perform
ance of a function.> '.,;.'.~. .:;'. 
'. N.· Labor 01l7ani2ation. Any labor or~ 

·ganlzatlon.subject to the provisions,of 
theClvll Rlghts Act of 1964, as amend
ed..:8.rld. any coimnlttee subject. thereto 
controlling apprenticeship· or·. other 
tra.lJ:ilng. ;', . ~':.' . -.:...... .-. r:. i; ;, '.f; i:' :: 
. 0.': Obseroable. ...Able-to··be.. ·seen. 
heard..·· or ,otherwise' perceived by:;a 
person other than the person perform .-
lng theaetlon.··;·t,:.,;-fh~;:· -. ,: ~r ;. '.;; 

. P. Race, sex, or ethniC grouP.- Ariy 


. group: of -.persons Identifiable.·on'the 

grounds of race, eolor.r~llg1on; sex"or 

national origin! "{l:~' .J!.,;:;...... -:' ',:' ~ '-co:;' 


.i':.Q.:..;Selection, proceduTe.,Any meas~ 

ure; combination of. measures,;()r . pro
cedure: used as a basis ·for· any employ!" 

ment'declsioIl;,Selection procedures In.; 

clude the· full ;'range:'of,..assessment 

techniques,from·.tradltlonal paper and 

pencn. tests, performance tests, train.; 

lng programs. or probationary periods 


. tractor'orsubcontaetor covered by Ex.;. . and; physical," educational; and 'worki :,:. ecutlve Order 11246., as amended. ':~~')experlence requirements through in.; 
': H.' Employment agency. Any employ- form:al or casual interviews and. tins· 
ment'agency subject to the provisions· cored appllcation forms~ . ", 
of .the' Civil Rights Act of:. 1964, , as '·R. Selection rate. ,The proportion of 
amended;' ":";::' ...;'.':.: '. iL applicants 'or candidates who are 
" I .. Eniorcement· action. For the pur- hired, .promoted,or otherwise selected. 

· poses oLsectlon:4 a· proceeding by a ,: S. Should.·The term "should" as 
Federal·enforeem.ent~gency such as a.. usedln·theSe guidelines is .intended to 
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connote. action :which,'tSnecessary to, tora:procedure aSpennitted.. by De
:;, achieve ~compliance with : the ,guide- ,'. partm,ent of Labor regulations, and 

, lines, 'while recognizing, that there are : does 'so' without ,m~lng referrals' or 
. clrcumstahces··'·'.where -;,::alternative:, ,taklng,~y otherac~lon'onthebasis of 
co~esof:actlon are open to users~' ": the"results.: the State employment' 

:- T. Skfll. A present, observable com: age~cy will not be d~erried to be a user~: 
, 'petence"~ per~~I'Dl:~~earned psycho-: :' X. Vali(:fated, in accord with' these 
. ~oter act.'. ~'.. , • ~,~.. .'.J' :., -~" , " 'gUidelines or Properly' validated. ,A. 	 _.,' ~.;" TeChnt.cal./e~bih.ty. The exist: : demonstration that one or more validi

, 
,..: , ence 'of ~on~:Utlons pe~fttlng the'con-, ty study 'or stqdlesmeeting the stand

,ductof,'me~gful,criterlon-related ards 'o(theseguldellnes lias been con
.!.. ' validl;>, stUdies. These condltlon~ ',In-', dtic~d.lnclu~', Jnvestlgatlonand;
'i , c::lude. (1) An adequate sample of per- where appropnate~"use' oLsultable al

sons avfillable for the study toach!eve ,teJ:Il.atlve' selection procedures as coli-, 
,flrldings ,of 'statlstl~ slgn1flcan~e. (2): ,templated:by SectI~n'3B~'8.rid·:has pro) 
having or ~lng able,~,obtal~ a suffl· , duced.e~denceo, valldl~y sufflclerlftO' 
clent rang~ of:sco~,on the. selection , warrant use of'tbtf procedure 'for 'the' " 
pr:oced.w::e· andJ,ob perfonnance meas-~ , lpterided purpose-', Wider' the' staD:dardS' . 
urea to producevalldlty results which: olthese'gtildelbieS. ,:.;; n-::,.".;.(,:".,.'.:,.. 

,~t:,:r~~~e~.~~e~~eri~~!W;· . " .Y.' Work; 'be1ia1#or:"~:iiCiivity be~~ 
, expected wereutlUzed;'and (3) having ,fo~ed :.to achleve" .the 9bJet:tives of 
" or being' able to" deVIse ~,unbla:sed. rell":', ,the, Job. , Work" beh~vto~ Involve,. ~b· 

able,andrelevarlt meas1iresof Job per;' servable,;,.(physicaU.; c~mponen~ . and 
fomance or ,other criteria of employee. unobse~~ble(mentap:;~omponen1:.!;~ A. 
&dequacy~ See section 14B(2)..With re- work.J?e~ayior consl'.ts.of,the J?erform-; 
sPect to Investigation':of PosslbleuIi.;:ance of one or more tasks.Knowl~ 

, .falm~ss. the· same· considerations are' edges., }$~, .and ,abilities . are ,not be'; 
appllcable to each group for which the . havio.rs.althougb the¥.~y be,applle.d.. 

. study fsmade:Seesectlon,'14B(8).::~: " ..!In.~~~~,~a~!>.rs. ,',~:: ,":- F';

:V.Un/a.ime,;o/,eJectton proced.ure: ,,''',,'X.:::·'':::,,::'; .. ' -'-" .'-it ..;" .' 
A!condltloriln'whleh'membersof one-.:~ <;." " ' .. '.. ~~i:,c;::./~,.~:~,;~,~.~.~~i:.i·:., 

'race~' sex. or'ethnle group charactens- ~§·1601.i1·PolieY :ii8tement~on-:'amrmative: 
tic8.lly obtain lower scores 'on a selec..:., :'aetioi"'(see seetio·ri13Bl.: .. ,. ,: ,1.'"

tion 'procedure ,than members of an-' ..". ' ".,! r', ' 

other grouP. :.and the' differences' are·· '. ,:rlle ,Equal EmploymentOpporttini.; 
,not'refleeted iIi differences in meas- tY,,'CoordinatiIig "council: was estab~ 

~ ures of Job . performance. See 'section llshed by act of Con8l'essin 1972., and 
, 14B(7) ..~'· ".. , " .. ' ..... ,\' ,,; , charged with responsibilfty.:fot::devel

: W. User. Any employer. labor organl- oping and: implementing, agreements 
'zation. employment agency. or. Ucens~ . and policies' designed. among. other 

'ing or' certification board. to :the things. to eliminate conflict and Incon
extent it may be coveted by, Federal slsiency. among . the ' agencies ., of the 

"';";.. 	 equ&1 employment opportunity ':law,FederahGoverilment responsible 'for' 
which uses a'selection.procedure as a administering Federal; law prohibiting 
basis for,any emploYment decision.' discrimmationon" grounds of. race. 
Whenever"an employer, labor organi-,c()lor.·:sex. religion, ,and.' national 
zaUon. or employment':agency Is re- .' origin. This statement Is iSsued as an 
qUiredby law to' restrict recruitment Initial response to, the requests of a 
for any occupation to those· applicants 'number of State and local officials for 

. who have met licensing or certification clarification of 'the Government's poli
, requirements. the licenSing or certify- ., 'cies concerning ,the role of afflnnative 

, ing authority to the extent it may be action ,in.the 'overall ,equal :employ-, 
,:covered by Federal equal·employment. ' 'ment opp~r.tunity program. While the 
, opportunity law 'wlll be considered the "Coordinating ,Council's' adoption'. of 

user with respect to those licepsing or this" statement, expre~es only .the 
. certification requirements." Whenever: views,· of, the'. signatory agenCies, con
a State' employment agency' or . service ~erning this important subject. ·,the 
does rio ~~re thailadininister or moni-' prinCiples set forth below should serve 
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as policy guidance for. other Federal ployment process. The first step'in the 
agencies as well. . ...•. construction, of any affirmative action 
, (l),EQualemployment opportunity:is' plan should be an analysis of the em

,the law of the land. In the pUblic ployer's work force to determine 
sector of our society th~ means tliat.· whether precentages of sex, race, or

'all persons~ regardless of . race, color; ethnic groups in individual job classifi
religion, sex. or national origin Shall' cations are substantially si.milarto the 

" have equal access to '"positions ..in the., ',precentages of those, groups available 
.. public .service . limited on,ly by their . 'in the relevant Job market who possess 
'ability. to . do the job... There is ample'. the basic job-related Qualifications. . 

:' evidence in all .sectors of our society ,,' When' substantial disparities are 
. 	 that such equal access frequently has found. through such analyses, each ele

been denied to members of certain merit of the overall selection prQcess 
groups because of their sex, racial, .or should be examined to determine· 
ethnic characteristics. The remedy for which elements operate to exclude 

. such past .and present discrimination persons on the: basis of sex, race, or 
. is twofold., . " ethnic group. Such elements include, 
. On the one pand, 'vigorous enforce,,: but are not 'lhnited to, recruitment, 

ment of the laws against dlscrlmina- testing, rankingcert1ficatlon~·. iriter
tion is essential. But equally, and pet- view, recommendations for, seI«~ctlon, 

, haps even more important. are affirma-' , hiring, promotion, . etc. The examlna
. tive, voluntary efforts on the part of tion of each element of the selection 

public employers to asSure that posi-process should at a nltnimuminclude a 
, tlons in the public service are genuine~ .. determination'of Its :validity in predict~,
ly and equally accessible to Qualified ing Job performance." . 
persons, "ithout . regard to their.· sex, (3) When an employer haS'reason to 
racial, or ethnic characteristics. With:- . b,elleve . that its selection procedures 
out such efforts equal employment op- have the eXclusionary effect described' 
portunlty is no more than a wish.;The " in ,paragraph 2 ,above, it should initiate 
importance 'of voluntary affirmatiy~. affmnative steps to remedy the situa

. action on, the, part of .employeIJ; ~. Uno: tion~ Such steps,' which hi destgD and 
. dei-sc~d bJ' <title VII of the Givll. exeCution maybe race; color, sex~ or 
Rights Act of .1964, .ExecutiveOrder ethnic "conscious," inchide:' but' are 
11246, and· ·related ~aws ·.and· regula~' not limited to. the following:', .:: .. "~.'. 
tions-allof. which emphasize volun~(a) The e$tabllshment of a long-term 

., , .ta.ry .action. to a~hieve equal employ- goal; arid short-range, . interim ... goals 
ment opportunity.. .'.' "". .... ;. and .. timetables.'. for.~~the:'· specific dob 
'As with most managemeJ)t· objec~ , classifications,;' aU . of< which .. should 
tives, a·systematic plan baSed on sound t8.kelntciaccount theavailablUty .of 
organJzatlomalanalysis and problem .'. basically qualified persons in the ,rele
lderittftCatlon"cl.S'-crucial to theaccom-v,ant'Job market;· .. ; "'~""""'>"' ·.·.. r·!,· 
plishmentof affirmative action' objec':' (b) A recruitment program designed 
tiveS. For . this' . reaSon, the Council 'to, attract :quallfied,.membersof .:the 
Urges all State and local governments group in question; ;":';'. c. .': • .;;.;;; 

to develop and implement results' on..; . (c) A systematic' effort to. organize
ented . affirmative "action plans which· work 'and redesign' jobs in. ways that 

" . deal with the problems so identified. : provide opportunities for persons lack
,The ;!ollowJng paragraphs are"m-" ing "Journeyman" levelknowledge'or 
te.nded to assist State and localgov- skills to enter and, with appropriate 

.emments by iJIustrating the kinds of . trainirig, to progress in a career field; 
an81yses ~nd. activities which may be (d)R~vamping'select1on instruments 
appropriate fo~ a public employer's orpro~dures which have not yet been 
voluntary affirmative action' plan. validated in order'to reduce or eliml
This statefuentooeS not address reme- .nate exclusionary effects on particular 
dies imposed after a finding of urilaw.- . grotips,in particular job classifiea.tions; 
ful discrimination. . ..' , " ,. . ... ,-" : (e). The .1n1tiation of ,measures de

(2) Voluntary affimiative action to signed tOassjJi'e that mem.bersof the 
assure equal employment opportunity affected group· who are qualified ,to 

.' is appropriate ·atany stage of the em-perfonn . the, job' are included' within 
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§ 1607.18' 

the pool of' pe:rsons from which the se,:'.. 
lectingofficialiriakes the selection;" :." 

tnA .systematic. effort ':to . provide 

.....; - 29 CFR Ch. XIV (7-1-93 Edition) 

Chairman. Civil Service commission.. 
. '. Arthur E. Flemming,' . 

Ch~drman.·Commlsslon on ClvU Rights.. 
,caree'r I -advancement ',training, :both·.,.··. Because of its equal employment op

" c~assroom and'on~the~job. to ,employ:-. portunlty responsibilities under the 
.. ees Jocked into dead end Jobs: ,and' .'.', State and' Local Government' Fiscal' 

, ,(g)' The: establishment, 'ora System~AsSlstance ':Act of 1972: (the revenue 
for. ~egularly monitoi'J.n,g,the 'effective-" sharllig act>. the Department 'of Treas~ 
ness', 'of"the ·~.pa~icula~ 'affirmative: 'ury was invited to participate' in the 

, 	 ac~ion. program.. 'and, ,procedures. for .' formulation of this policy statement; 
making. timely.' adjustments, in' this and 'it'concurs and joins' in the adop
program .' where, effe,Ptiveness 'Is' not . tlon of this policy statement. : ; 

'. demonstrated. :'" .., • .' : - . '. :.,,'
.'(4) The' goal 'of "8.liY' affirmativei . a''ctionplan' should' be achievement' of ~; 	 ·1 g'en~irie' equ81 'employmentopportunl-

I 'ty. ',Ior all qualified persons. 'selection 
, . under' 'such planS, ~howd " be . based-

upon the ablllty ot"the 's'ppllcant<s): to· 

',: 'DO~e this' 26th da~ Of"Au~...t' 1"976. 
. _01, ...... ,. 

"', ',' Richard Albrecht. 
' : ,,::', .:~ ,. Oeneral Counsel. 

Department of the Treasury. 
" . 

§ 1607.18':Citations.-, 

! 
i 
1.,, 
i 

" ' do'thework~:Suchplans shotildnot re.· ,'~he.official title' of theseguidelin~ 

, . qulreth~lJelectipri :otthe"unquallflect: ts"Unifonn Guidelines' on Einployee 


. I or ',thcftinneeded."ilor·should they reo' Selection Procedures (1978)"~',The Uill

q~irethe.se~ecti~n:Af"perSons on the! form Guidelines 'on, Employee Selec-; 
basts of race.: color. sex.'religion. orna- tion1Procedures(1978) are Intended to 
tion~, :qrigin. Moreoyer, ': ~hne ·:the" el;tabllsh a unifonn Federal position in 
Coun~l bellevesthat,' this .s~te~ent " the- area of prohibiting dlscrimlriatlon 
should ,serve to assist State -and local' 'in' employment practices on grounds of 
employers,as',well as Federal agenCies; race; color. rellgiori.)·sex.'or national 
It recognizes that afflnnative action orlgin:iThese guldellneshave been 
cannot be 'viewed asa'staIidardized·, &40 Pted 'by the Equal' . Employment 
program which must, be accomplished: Opportunity Commissipn. the Dep~, 
In the saine, way ·at .. all,tlmes ,In;:all~ ment.ofLabor. the pepartmentof Jus-
places~ '-. ' '.. . : ',' . , ' . , .. ' tlce.; and, the Civil Service CominIsslon. 
", " .~,..., ,;' ,,' ',.' '. . The official citation is: '" ,; .. 
Accordingly. the Councll has not at,.. '. I•. ;',; '. ' '.' :.". 

tempted. to set forth here either the,. . 'Sectlon -. Uniform Guidelines On Em
minimum. or,' maximum. voluntary, ployee Selection ProcedUre (1978); ~3, FR 
steps that employers may take to deal' 
with ,their respective situations. 
Rather, ,the·' Councll recognizes that 
under, appllcableauthoritles" State 
,and local employers have flexib11lty to 

'formulate 'alfinnatlve action plans 

that are best suited to their particular 


, situations. In this manner. the CouneD 

'believes that affirmative action' pro-, ,tion to the regulations of that agency 

~ (August 25. 1978). 
' The short form citation Is: 

' 
'Section -,'-".,t1.0.E.S.P. (1978); 43 FR,
(AugUst 25,. 1978). .' , '. " 
,When the guidellnes are. cited in 

connection with. the· activities of one 
of the issuing agencies. aspeclflccita

grams will best serve the, goal of equal
empl9ymentopportunlty. ' ' 

Respectfully, submitted. 

, Harold R. Tyler, Jr., . 
Deputy Attorney General and Chairmm 

of the Equal EmploymentCoordlnat,; 
. lngCouncll. ' 

Michael H. Moskow., . 
Under Secretary of Labor. 

. ' ., " , ' " Ethel Bent Walsh. 
,- . Acting ',Chairman. 'Equal Empioyment. 
, "Opportunity Commission. .... . 
, .' .'. "'. Robert E. Hampton. 

. can be. added at the end of the above 
citation. The specific additional cita

, , tiohs are as follows:' . ' 
EQual Er!iPloyment Opportunity Commis
sion 
29 CFR pan 1607 
Department of Labor .. 

. Office of Federal'Contrac't Compliance Pro-. 
grams ,~. 	 . 

41 CFR part, 60-3 
Department of Justice 
28·CFR 50.14 ' 
Civil service Commission 
5CFR 300.103(c) , 
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Equal Employment Opportunity Comm. § 1l!O8~1 

Normally'when citing these guidelines, organization. or' other' person I)Ul,Jj;t:~;l. 
the section numb~r immediately pre· to title VII. or as a result of 

, ceding the title of the guidelines will' 'tion efforts under title VII. 
be from these guidelines series 1-18. If under Executive Order 11246. 
a section number from the codification. amended. or, under other Federal. ,i 
,for an individual agency is needed it 'State.or local laws, or litigation. Many '\ 
cim also be added at the end of the 'decisions taken pursuant to· affinna~ " 
agency citation. For example. ,section, tive action plans or programs' have' L· 
6A of these guidelines could be cited 

,for EEOC as follows:' 
Section 6A. Uniform Guidelines on Em

ployee Selection Procedures (l978); 43 FR 
--. (August 25, -978); 29 CFR part 1607. 
section 6A, 

PART 160S-AFfIRMATIVE ACTION 
APPROPRIATE UNDER TITLE VII· Of 
THE CIVIL RIGHTS ACT ,Of 1964, 
AS AMENDED 

Sec. 
1608.1· Statement of purpose.
1608.2 Written Interpretation' and opinion, 
1608.3 Circumstances under which volun
. '. taryafflrmatlve action Is appropriate.

1608,4 'Establishing affirmative action 
plans. '., . ' , . . 

1608.5 Affirmative action compliance pro· 
'grams under ExecuUveQrder No. 11246.
'. 'asaniended;":":'''' ;"i ,,~. J{; ,•.-.: ,,:,-c,' 

1608.6 Affirmative action' plans which 'are 
part of Commission. eoncUiation or, seta... 

,tlementagreements. '. '".' I.:', ':. 
1608.7 Affirmative. action, plans or pro· 

grams under State or l~l1aw.." '." 
1608.8" Adherence to court order. " : -", ... ,' 
1608.9 Re'Uance on dlrections'o! 'other gov

, :. "ernment"agencies.' ",.::' "';. :':'ni;~ :"!: ',' " 
1608:10 Standard of review; -:. "-." 
'1608.11 Limitations on the appUcation of 

, these guidelines. .'.' .' '..... ;., ',' . 
1608.12 ,Equal employmeni op'poItunityaplans adopted pursuant to section 717 of 
, Title VII. '.' ., . . , 

AUTH~RITY: Se~: 713 the civli Rights Actof 1964. as amended. 42 U.S.C,' 2000e-12. 78
Stat. 265. .. .. .' ". ::.." . 

" .', " ""'. Y'; ,OJ.. " • 

.SOURCE:' 44Flf 4422; Jan•.19. '1979. unless 
otherwise noted., '" . J '\ '.. .'', •• ,-', 

. . ' . ;. .' . ~.' ;',! "T,' ." : • ':.': ;.J :_~ , , . 

§ 1608.1 Statement of purpose, ', .... ,. 
(a)., Need for Guidelines."Since the 

passage of title.VII in 1964;'. many em
ployers. labor organizations; and other 
persons' subject· to' title .VII have 
changed·. their' 'employment practices 
and· systems·· to improve employment 

, opportunities' for mi{lorities and 
. . women'. and this DlUst continue.,These 

.changes have. been undertaken either 
on the initiative of the employer. labor 

been race. sex, or national origin con
scious in order to achieve the Congres
sional purpose of providing equal em
ployment, opportunity. Occasionally. 
these actions have been challenged as 
inconsistent with title VII. because 
they took into account race, sex, or na~ 
tional origin. This is the so-called ""re
verse discriminationto, claim. In such a 
situation. both the affirmative action 
undertaken to Improve the conditions 
of minorities and women, and the 'ob
jection to that action. are' based upon 
the principles ,of title VII. Any uncer
tairity as to the meaning and app1Jca
tion of title, VII in 'such situations 
threatens the accompllshment, of the 
clear Congressional intent to encour. 
age voluntary affirmative :action. The 
Conunission ',believes -that .,y,the., 
actment of, title,:VII . Congress 
Intend to expose.those::who·: 
with the Act to charges that they 
violating, the "very statute-::UieY.m ' 
seeking, to implemen~~~~U:~h,a'ieswt 
would inunobilize. or reduce ;the:effOJ1S 
of many, who' 'would otherwise. take 
action tc>'improve the opportunities of 
minorities and:'women·'withoUt-'litlga. ' 
tion. thus frustrating tii~,Cpngres.sion
al intent. to;.' encourag~!""~'volun~ 
action and. Increasing. the::PfosPeCt of. 
title VII Utigation~, The'· , Commtsslon' 
believes that it' Is: now necesSary :t;O 
clarify ,and harn1oriize~~h;e.\~pf.fuCipli!s, 
of title VII in order to achieve,.these' 
Congressional: ObJectives ..8.11'd "protect 
those employers; labor,;..orga:cilza.tlol1li~, 
and other' personsJwho ..comply,wlOl 
the principles o'f title VII. ""'>':'::::'~""'r.:.' ' 

(b) PUTpose'sj 0/ titte' :,VII:'f'Co'ngress; 
enacted title' VIIJn"order. to"iPtProw 
the economic arid sociaI"conditlorls of 
minorities and women'. by.,.providlDg . 

. equality"of'opportunlty' in'the'wodt 
place. These 'conditions wereipart of iii. 
larger pattern of restrtctlon;excl'usiQA . 
discrimination. Segregatiori,' '" 
or treatment of ·mfriorities;~cLn'n....... 

239 


http:State.or


----------------------------

-

Clinton Presidential Records 


Digital Records Marker 


-
This is not a presidential record. This is used as an administrative 

nlarker by the William J. Clinton PresidentialLibrary Staff. 

This marker identifies the place of a tabbed divider. Given our 
digitization capabilities, we are sometimes unable to adequately. 

scan such dividers. The title from the original document is 
indicated below. 

-

Divider Title: F 



, 

What are the standards for determining whether workplace conduct constitutes 
unlawful harassment on the basis of race, color, religion, gender, national origin, 
age or disability? . 

II. 	 . Background 

A. 	 On October 1, 1993, the Commission issued Proposed Guidelines on 
Harassment Based on Race, Color, Religion, Gender, National Origin, Age 
or Disability, 58 Fed .. Reg. 51,266 (Oct. 1, 1993). The Guidelines set forth 
standards for determining whether conduct rises to the level of unlawful 
harassment under the anti-discrimination statutes, and standards for 
determining whether an employer should be held liable for such 
harassment. 

B. 	 The Guidelines were drawn from existing caselaw, Commission Decisions, 
the Sexual Harassment Guidelines, the National Origin Guidelines, and the 
Commission's Policy Statement on Current Issues of Sexual Harassment. 

, 

C. 	 The Notice· and Comment period expired on November 3D, 1993. The 
. Commission received 86 comments during that period which OlC is in the• 	

. 

process of reviewing, analyzing and incorporating. . 

D. 	 Following expiration of the Notice and Comment period, a number of 
individuals published op-ed pieces suggesting that the Guidelines were 
intended to bar all religious expression from the workplace. Following 
publication of these pieces, thousands of individuals have written to EEOC 
expressing concern about the inclusion of religion in the Guidelines. OlC 
is presently reviewing these comments and is considering whether 
inclusion of religion in the Guidelines violates the First Amendment's 
guarantee of free exercise. 

E. 	 Commission staffers have held meetings with members of groups 
repres~nting interests of the religious right and various civil rights groups 
to enable these groups to express their views on whether religion should 
be included in the Guidelines. In addition, OCLA andOlC have conducted 
a number of briefings on the Hill for congressional staffers. In preparation 
for those meetings on the Hill, OLC produced a Fact Sheet as well as a 
number of memoranda on the First Amendment issue. 

• F . On May 13, 1994, the Commission extended the comment period on the 
Proposed Guidelines for another thirty day period. This second comment 
period will close on June 13, 1994. 



G. On. June 9, 1994, a Subcommittee of the Senate Judiciary Committee 
conducted hearings on the Proposed Guidelines, focusing on the 
advisability and permissibility of the Guidelines' coverage of religious 
harassment. Commission staff testified at this hearing, as well as business 
people and individuals representing religious organizations and civil rights 
groups. 

H. 	 Elements of the Guidelines drawing considerable response: 
. . 

1. 	 Whether the Guidelines conflict with the First Amendment's 
. guarantees of free speech and freedom of religion. , 

2. 	 Whether the Commission should apply the "reasonable person in 
the same or similar circumstances" test as opposed to a 
"reasonable person" test in determining whether conduct may be 
considered harassment. > Whether application of this reasonable 
person standard comports with Harris v. Forklift Sys., Inc., 114 S. 
Ct. 367 (1993), which was decided subsequent to the issuance of 
the Proposed Guidelines. 

, 

• 
3. Whether the Proposed Guidelines should be consolidated with the 

Sexual Harassment Guidelines, 29 C.F.R. § 1604.11 . 

4. 	 Whether a"knew or should have known" standard should be applied 
in considering, employer liability for acts of non-employees. 

5. 	 Whether a single epithet may constitute harassment. . 

6. 	 How to define more precisely the terms "agent" and 
"immediate and 'appropriate 'corrective action." 

III. 	 Options 

A. 	 Modify/clarify Guidelines and add specific examples in Question & Answer 
format. 

. 	 . 

B. 	 Take religion (lut of the Guidelines. 

C. 	 Issue no Guidelines 



• J 

Retroactivity of the Civil Rights Act of 1991 

I. 	 Issue 

To what extent can provisions of the Civil Rights Act of 1991 be applied in 
pending cases following the Supreme Court's April 1994 decisions that the 
sections of that Act authorizing damages and reversing the prior Patterson 
decision are prospective only? 

II. 	 Background 

A. 	 In April 1994, the Supreme Court decided that Sections 101 and 102 of the 
Civil Rights Act of 1991 -- which respond to the Court's prior decision in 
Patterson v. McLean Credit Union and authorize damages and jury trials, 
respectively -- could not be applied in cases challenging pre-Act conduct. 
See Landgraf v. USI Film Products, 62 U.S.L.W. 4255 (U.S. Apr. 26, 1994) 
(Section 102), and Rivers v. Roadway Express, Inc., 62 U.S.L.W. 4271 
(U.S. Apr. 26,1994) (Section 101). 

• 
B. The Court rejected arguments that there was clear Congressional intent to 

make the entire statute retroactive and stated that it would apply a 
presumption against statutory retroactivity except in limited circumstances, 
such as the enactment of new procedural rules. In Rivers, the Court also 
rejected arguments that Congress intended to restore pre-Patterson law in 
pending cases. The Qecisions leave unclear the extent to which other 
provisions of the Act can be applied to pe'nding cases. 

C. 	 OLe has completed and circulated among other headquarters offices a 
draft enforcement guidance on the appropriate treatment of these other 
provisions. Most of these provisions respond to Supreme Court cases 

. decided 	in 1989. The draft guidance takes the positions, among others, 
that: 

1. 	 Section' 105, which codifies the disparate impact theory of 
discrimination, can be applied to pre-Act conduct because it was 
clearly intended to be restorative of the law predating the Supreme 
Court's Wards Cove decision; -

2. 	 Sections 106 and 107, which prohibit norming of test scores and 
impose liability in "mixed motive" cases (contrary to the Supreme 
Court's Price Waterhouse decision), create 'new liabilities for 
employers and thus cannot be applied to pre-Act conduct; 

• 3. Section 108, which responds to Martin v. Wilks, can be applied to 
all post-Act challenges to consent decrees, regardless of the date 
on which those decrees were entered; 



• 4 . Section 112, which overturns Lorance v. AT&T Technologies, can 
be applied in all cases in which post-Act injury is alleged, as well as 
in those cases in which the date for challenging adoption of a pre
Act s~niority system had 'not lapsed QY November 21. 1991; 

5. 	 Section 113, which authorizes expert witness fees, can be applied 
in cases challenging pre-Act conduct to the extent that the fees 
were incurred post-Act; 

6. 	 Section 114, which modifies the statute of limitations and authorizes 
interest for federal employees, can be applied in cases challenging 

, pre-Act conduct, with some restrictions; and , 

7. 	 Section 115. which eliminates the two/three year statute of 
limitations for ADEA suits and replaces it with a gO-day suit 'filing 
period identical to Title VII suits, can generally be applied in cases 
challenging pre-Act conduct that were viable on the Act's effective 
date. 

D. 	 The retroactivity issue has always been a controversial' one and the 
Commission's prior treatment of the, issue reflects that c,ontroversy. 

• 1 . In December 1991, the Commission issued a policy guidance 
concluding tha.t the damages provisions of the 1991 Civil,Rights Act 
were prospective only :-- a position now adopted by the Supreme 
Court, albeit for different reasons than' those stated in the 
Commission's guidance. The' rationale of the guidance lent itself to 
the interpretation that the COlJlmiss,ion would find the entire Act to 
be prospective only. 

2. 	 The guidance, which had been drafted by OLC at the explicit 
direction of former Chairman Kemp, was heavily criticized by civil 
rights groups. It was finally rescinded by the Commission in April 
1993; and the Commission participated in amicus' briefs to the 
Supreme Court arguing that Sections 101 and 102 of the Act should 
be retroactive. ' 

• 

3. Between issuance and recision of the guidance, the Commission 
directed OLC to prepare numerous drafts of guidances taking 
different positions on the. retroactivity of other provisions of the Act. 
AlthOl:CJ: the Commission ultimately approved docum~nts that 
effectiv~ly treated both Sections' t08 and 112 as retroactive, it has 
never issued 'policy on' the appropriate treatment of the other 
sections . 



Affirmative Action • I. Issues 

The issue of affirm'ative action is controversial, and there are differing 
interpretations of what affirmative. action means. Furthermore, there is 
disagreement within the Commission as to.whether or not,policy should be issued. 

II. 	 Background' 

, A., 	 The term "affirmative action" has become a political issue. Critics deride 
it as quotas and mandatory preferences for minorities and women. 
Supporte~s view affirmative action 'as a positive and necessary method of , 
re~edying historical discrimination. 

, 	 , 

. B. 	 There is a draft enforcement guidance that addresses the' standards for 
voluntary affirmative action plans established in Johnson v. Transportation 
Dept., Santa Clara County California. Those standards are as follows: 

• 
1. A voluntary affirmative action plan must be designed to eliminate a 

manifest .imbalance in traditionally segregated job categories. An 
employer must showJh~t there is a significant disparity between the 
representation of a targeted group iri the employer's workforce and 
iii the relevant labor pool. . 	 ,., .,' 

2. 	 A voluntary affirmative action plan cannot unnecessarily trammel the ' 
rights of non-targeted groups .. The plan cannot absolutely bat the 
opportunities of n9n-targeted' groups. 

. 	 .~ 

3. 	 A voluntary affirmative action plan must be temporary and not 
intended to maintain a racial balance . 

• 



Minority Recruitment 

I. 	 Issue 

Is it permissible under Title VII for employers and/or employment agencies 
(including college placement offices and bar association referral services) to 
engage in certain focused recruitment and referral practices designed to assist 
employers in meeting their voluntary affirmative action objectives? 

This is a politically sensitive issue -- one that involves a legitimate desire among 
many employers and employment agencies to increase employment opportunities 
for minorities and women (and improve their own EEO profiles), but that also 
involves a balancing of the rights and interests protected by Title VII. 

II. 	 Background' 

• 

A. The term "minority recruitment" is shorthand for a variety of practices 
targeting both minorities and women. These include, among others, 
exclusively recruiting, interviewing, and referring minority and female 
candidates; holding minority-only or female-only job fairs and recruitment 
dinners; s'ponsoring minority and female clerkship or internship 'programs; 
and maintaining mino~ity and female resume books . 

B. 	 The Commission's existing position is that, under general Title VII 
principles, practices targeting only minority and female candidates or 
excluding non-minority or male candidates 'in order to serve affirmative 
action ·goals may ·run afoul of Title VII. This position is reflected in EEOC 
Compliance Manual Section 631, pertaining to employment agencies, and 
in several Commission decisions from the mid- to late-1970's. 

C. 	 As a legal matter, minority recruitment practices are potentially violative of 
several Title VII provisions. With respect to employment agencies, the 
principal hurdle is Section 703(b). That section makes it unlawful, absent 
a BFOQ, for' an agency to fail or refuse to refer or to classify or refer for 
employment on the basis of an individual's protected status. Additionally, 
Section 704(b) prohibits an employment agency from printing or publishing 
or causing to be printed or published any employment notice or 
advertisement indicating a preference based on such status, again absent 
a BFOQ. 

• 
With respect to employers, Section 703(a) makes' it unlawful to "limit, 
segregate, or classify" applicants for employment in any way which would 
deprive or tend to deprive them o.f employment opportunities on the basis 
of their protected status . 



• D. This issue involves a tension between competing concerns. On the one 
hand, employers seek to use these recruiting techniques as a means of 
correcting for historical discrimination and increasing the representation of 
minorities and females in their work forces. On the· other hand, however, 
these practices may violate Title VII. 

E. 	 We are considering drafting policy for the Commission on the issue of 
minority recruitment. That document will propose the position that minority 
recruitment is permissible under Title VII if undertaken as part of a valid 
affirmative action plan and if simply one component. of an overall non
restrictive recruitment and hiring process . 

• 

• 




• Speak-English-Only Rules' 

L Issue' 

In 1993, the Ninth Circuit issued a decision in Garcia v. Spun Steak Company, 
that conflicts with Commission policy on speak-Engli~h-6nly rules. ' . 

II. 	 Background 

A. 	 The Commission's existing policy on this. issue. is stated in. the 
Commission's Guidelines on Discrimination Because of National Origin, at . 
29 C.F.R. Section 1606.7, and in EEOC qompliance Manual Section 623. 

B. 	 It is the Commission's position that, where such rules are applied at all 
times in the' workplace, they presumptively violate Title VII and will be 
closely scrutinized. Where they are applied only at certain times, they may 
be lawful if the employer can show that they are justified by business 
necessity. . 

• 
C. The Commission's· position is based on "administrative notice" that an 

individual's primary' language is often an essential national origin 
characteristic, and that prohibiting an employee from speaking in his/her 
primary language at work disadvantages the employee en the basis of 
his/her national origin; That is, the Commission presumes that such rules 
have adverse impac.t. Such rules may also .,cre~te a hostile working 
environment. 

D. 	 In Garcia v, Spun Steak Company, the Ninth Circuit upheld the employer's 
speak-English-only rule' and declined to defer to the Commission's 
Guidelines, noting its disagreement with ce'rtain aspects .of the 
Commission's position. In particular, the court held that plaintiffs have to 

. prove adverseJmpact, not merely assert it. 	 ' 

E. 	 After the Ninth Circuit denied the plaintiffs' petition for rehearing and the . 
suggestion for rehearing en banc, plaintiffs (represented by the ACLU) filed· 
a petition for certiorari with the Supreme Court. Th~ Supreme Cburt has . 
not yet decided whether to grant cert: The Court has, however, requested 
the Gevernment's views on this issue. EEOC submitted a draft brief to the 
Solicitor General in April 1994, and the Government's brief was filed in 
June 1994. .. 

• 
G. There is no need for the Commissien te modify its positien en this issue .. 

unless and until the Supreme Court issues a decision on Spun Steak that 
is at odds with our existing position. Otherwise, the Ninth Circuit's decision 
affects only field offices in that jurisdiction .. In all other circuits, the EEOC's 
position is unaffected. ' ' 



I 
After-Acquired Evidence 

• 

Can an employer avoid liability for proven discrimination where it discovered after
the-fact a legitimate justification for the adverse action? For example, if an 
employer fires an individual due to his Jace, but discovers after-the-fact that the 
individual had lied on his original job application about his educational credentials, 
can the employer avoid liability for the discrimination? 

II. 	 Background 

A. 	 We addressed this issue in Section III(C)(3) of the Commission's Revised 
Enforcement Guidance on Recent Developments in Disparate Treatment 
Theory. In that guidance, we stated the following: 

1. 	 An employer cannot avoid liability for discrimination where it 
produces evidence of an after-the-fact justification. 

• 
2. . However, where the employer proves that a justification discovered 

after-the-fact would have induced it to take the same adverse action, 
it will not be required to reinstate the complainant or to pay the 
portion of back payor compensatory damages accruing after the 
date that the legitimate basis for the adverse action was discovered. 

3. 	 An after-the-fact justification will not shield an employer from liability 
for punitive damages where the employer's discriminatory action 
was undertaken with malice or reckless indifference to the victim's 
rights. . 

B. 	 Since the Enforcement Guidance was drafted, there have been numerous 
court cases involving after..;acquired evidence, and the issue has received 
some attention in the press. Two circuits have held that the ·plaintiff is 
entitled to no relief at all where an after-the-fact justification is established, 
but others have taken positions similar to that of the Commission. , 

C. 	 On May 23, 1994 the Supreme, Court agreed to review McKennon v. 
Nashville Banner Publishing Co., an ADEA case involving after-acquired 
evidence of wrongdoing. In McKennon, the Sixth Circuit held .that after
acquired evidence is a complete bar to recovery where the employer can· 
show it would have fired the employee on the basis of the' evidence; 

• 



Uniform· Guidelines on Erflployee Selection Procedures (UGESP) 

I. 	 Issue 

Are revisions necessary or appropriate? 

II. 	 Background 

A. 	 UGESP has long been a lightening rod for controversy between.those wh.o 
question its dictate that employers generally validate' tests that have 
disparate impact and those who believe that it represents a nec;;essary and 
appropriate way to implement Title VII, particularly in light of the renewed 
vitality given to the disparate impact cause of action by the Civil Rights Act 
of 1991. 

B. 	 Independent of this fundamental disagreement, there have been numerous 
suggestions, discussed informally among Commission staff, for. necessary 
revisions to UGESP to account for case law and statutory developments. 
A.mong the changes that have peen discussed are: 

a. 	 Modification of Section 1607.4(C), which generally exempts .an 
'employer whose "total selection process" has no impact. 	 This is 
inconsistent with Connecticutv. Teal, 457 U.S. 440 (1982), which 
barred a "bottom line" defense. 

b. 	 Modification of Section 1607.4(0), which adopts the "4/5 rule" or 
"80% rule" for assessing impact. That rule has' been widely 
criticized by courts; on the other hand, UGESP sets the rule as a 

. first cut rule 	of thumb, and· does not preclude more sophisticated 
statistical calculations of impact. ' 

c. 	 Modification of those sections (among them Sections 1607.6 and 
1607.14) that arguably could be read to permit norming as a means 
to eliminate impact, in violation of Section 106 of the 1991 Civil 
Rights Act. 

d. 	 Updates to ensure consistency of the Guidelines with current 
standards of the American Psychological Association. 

C. 	 Modifications to UGESP could,' however, create significant logistical and 
other problems. 

• 
a. Commission cannot change the Guidelines unilaterally. They were 

adopted in 1978 by four agencies . 



• b . Opening any of the provisions to modification may mean that other 
provisions will be challenged as well. 

" D . In addition, it is unclear that modification of the actual language of the 
Guidelines is necessary to address some of the above-identified problems. 
Problems with sections on the 4/5 rule and those authorizing norming can 
perhaps be better addressed through a, policy guidance that would provide 
gloss on the proper application of these sections. 

. 

E. 	 Draft Compliance Manual section and draft Commission decision on 
calculations of impact under UGESP were prepared in the mid-1980s but 
never issued. No document addressing validation standards or business 
necessity was ever prepared based on assumption that field would not be 
involved in analyzing validation evidence . 

• 

• 
./ 



• Section 106 of 1991 Civil Rights Act 

. I. Issues 
, 

Section 106 provides that it is unlawful "to adjust the scores of, use different cutoff 
scores for, or otherwise alter the results of employment related tests [used in 
selecting individuals for employment or promotion] on the basis of race, color, 
religion. sex or national origin." How should this provision be interpreted? What 
sorts of tests are covered by this section? What sorts of scoring devices are 
prohibited? . 

II. 	 Background 

A. 	 It is clear from the legislative history that Congress enacted Section 106 
in order to halt the practice of "race norming." Normingis a practice by 
which test scores are calculated to reflect percentile rankings within each 
candidate's class. The issue was originally fueled by debates over the use 
of subgroup norming in he Department of Labor's General Aptitude Test 
Battery (GATB). The Department of Labor decided to adopt this praqtice 
based on studies. showing that racial differences in test performance on 
GATB were much larger than differences in job performances. Subgroup 
norming compensated for this discrepancy. However, many news articles 
lambasted the practice. . 

B. 	 We have completed and circulated among other headquarters offices a 
draft enforcement guidance on whether Section 106 prohibits an employer 
from choosing a scoring technique that applies to candidates of all classes, 
such as banding, where the choice is motivated by a desire to increase the 
,number of protected class members who score high enough to be 
considered for employment. Pursuant to instructions from a Commissioner, 
this document has not yet been submitted to the full Commission. 

The draft guidance sets forth the position that: 

1. 	 Section 106 does not prohibit any scoring techniques in which all 
candidates are subject to the same scoring standards, even if the 
purpose or effect of a certain technique is to benefit protected class 
members. 

2. 	 If an employer utilizes a scoring technique that produces adverse 
impact~ and if an alternative scoring technique would be equally 
effective and would produce less adverse impact, then the employer 
is required to switch to the second technique .. 

• 



. 
. C. . We have been responding to numerous phone calls and letters regarding 

the meaning of Section 106. Most of the questions have concerned gender 
normed physical fitness tests. •, 

D. 	 We have been analyzing whether Section 106 prohibits gender normed 
physical fitness or personality tests, and whether it prohibits race norming 
of all cognitive ability tests. We have not yet drafted guidance, due to the 
earlier instructiqns. Questions we're considering include: . 

1. 	 Whether gender norrning of physical fitness tests falls outside the 
scope of Section .106, based on an argument ·that such te·sts are 
simply measurements of physical traits that must take into account 
the different physiology of men and women, and based on the fact 
that there is no indication Congress ever intended to prohibit gender 
normed physical fitness tests. . 

2. 	 Whether it constitutes "adjustment" or "alteration" of test scores 
where psychologists consider gender in analyzing data from 
personality tests. . 

• 
3. Whether a test must be valid according to UGESP standards· in 

order to come under purview of Section 106. Basis for this 
argument would be that "employment related" means "job related" 
as the term i.s used in adverse impact theory. This interpretation 
may allow for class-b~sed 	norming of cognitive a~ility, physical 
fitness and personality t~sts where it is shown that in the absence 
of normirig, the tests do not satisfy UGESP since they do not predict 
job performance equally for different classes. 

4. 	 Whether Section 106 simply bars all protected class-based score 
adjustments of any test used in the employment process. 

E. 	 We have met with Department of Justice officials to discuss the lawfulness 
of gender normed physical fitness tests and, in particular, the soundness 
of a model physical abilities test for law enforcement designed by the FBI 
and various specialists. 

F. 	 We attended a workshop on Section 106. at the annual conference of the 
Society for Industrial and Organizational Psychology. At that conference, 
a meeting was arranged for our benefit in which we were able to ask 
panelists from the workshop and other experts on employment tests 
numerous questions about cognitive ability, physical ability and personality 
~s~. 	 . .. 

• See document on UGESP. 



• . G. We have had ongoing discussions with persons in EEOC headquarters 
offices who are also deliberating on these issues. . 

• 

• /. 



• Disparate Impact 

I. 	 Issue , 
The Commission has never addr~ssed Section 105 of the Civil Rights Act 
of 1991, which deals with the disparate impact theory. Moreover,9xcept 
for UGESP,.the Commission lacked comprehensive guidance on disparate 
impact theory before the 1991 Act. See document on UGESP. 

II. 	 Background 

A. 	 Existing policy on disparate impact is largely episodic: a two-page 
(somewhat outdated) summary of adverse impact theory in Section 
604 of Compliance Manual, and discussions of particular types of 
impact challenges in the context of, e.g., conviction and arrest 
records, veterans' preferences, height and weight requirements,' 
citizenship and residency requirements, and speak-English only 
rules. None of these 'materials gives general standards for 
processing imp8:ct charges, and all substantially predate Civil Rights 
Act. 

• B. Guidance on Section 105 would help address criticism made by civil 
rights groups that Commission has failed to issue sufficient 
guidance on the Civil Rights Act. Sections 105 and 1O~ are the two 
significant sections enforced by the ,Commission on which we have 
yet to provide any' policy. ' 

C. 	 Guidance would thus be useful on several issues, including: means 
of determining adverse impact; the definition of "job related and 
consistent with business necessity" under Section 105; and when 
proposed alternative employment practices should be treated as 
substitutes for the practice responsible for the impact. 

1. 	 As to determinations of adverse impact, questions include 
types of statistics to be used (e.g., labor force or applicant 
pool statistics); the status of UGESP's 80% rule; and the 
circumstances in which charging parties should, under 
Section 105, be relieved of the obligation to identify the 
part,icular practice responsible for the impact. 

• 	 Field offices have available computer software that 
permits them to make impact calculations, so guidance 
on means ,o(calculation may not be urgent. 

• 2. With regard to business' necessity, issues to be addressed 
, include how to reconcile sometimes differing language'in pre



• Wards Cove Supreme Court disparate impact cases; the 
relationship between "business necessity" and UGESP 
validation standards; and the relationship between "business 
necessity" under Title VII and under the ADA. 

3. 	 As to alternative employment practices, some basic questions 
are how comparable a proposed alternative must be in 
achieving an employer's goal;' the role of cost in. assessing 
comparability; and the meaning of Section 105 provision that, 
for, liability, respondent must "refuse to adopt"- plaintiffs 
proposed alternative. ' . 

• 




Waivers under Titl.e VII 

I. 	 Issues 

Should the CommissiOn issue policy on waivers under Title VII? What position 
should the Commission take with respect to the requirements for valid waivers? 
Should the ADEA elements be applied or should the more general contract 
principles? The Commission does not have any policy on waivers under Title VII. 

II. 	 Background 

A. 	 . The issue of waivers (or releases) under Title VII has been the subject of 
numerous Attorney of the Day: calls and some inquiries from the public. It 
is likely to receive more attention as employers seek ways to avoid liability, 
particularly for damages. 

• 
B. Currently, the circuits that have addressed the issue require that waivers 

be knowing and voluntary.· Some courts apply the factors used in ADEA 
waiver cases to decide whether a Title VII waiver is knowing and voluntary, 
such as whether the employee received consideration for the waiver, how 
much time the employee was given to consider the waiver, and whether 
the ernployee had the benefit of legal counsel. Other courts apply general 
contract principles in 'determining whether a release was knowing and 
voluntary. In additi(~m, a release of Title VII claims will not yiolate public 
policy if the claims arose prior to the execution of the release. However, 
prospective claims may not be waived .. 

C. 	 Although many courts have addressed this issue, a Commission policy 
could reconcile the differences among the courts and provide guidance to 
employers on this issue of growing concern. Consideration should also .be 
given to assuring that employees as well as employers are informed of 
their rights and· are able to make informed decisions about waivers . 

• 



Guidelines on Discrimination Because of Religion 

I. 	 Issue 

What is the nature ·of an employer's duty to reasonably accommodate an 
employee's religious beliefs? 

II. 	 Background: 

A. 	 On September 23, 1993, the Commission issued a Notice of Proposed 
Rulemaking (NPRM) proposing to amend the Commission's Guidelines on 
Discrimination Because of Religion. This was undertaken in light of the 
Supreme Court's decision in Ansonia Board of Education v. Philbrook. 

• 

B. Section 1605.2(c)(2) of the existing Guidelines provides that where there 
is more than one method of religious accommodation available which does 
not cause undue hardship, the employer must offer the accommodation 
which least disadvantages the individual's employment opportunities. In 
light of Ansonia, the proposed revision states that the accommodation 
offered by the employer must be reasonable, but it need not be the 
accommodation preferred by the employee or prospective employee . 

C. 	 The comment period closed on November 22, 1993. The Commission 
received six comments. One comment in particular expressed concern 
that the proposed revision goes further than the Supreme Court did in 
"invalidating" the existing Guidelines. The commentor suggested language 
that might be substituted for the proposed revision, with a view to 
recapturing the original thrust of that section and precluding an employer 
from offering an accommodation that unnecessarily adversely affects an 
employee's job opportunities. 

D. 	 We are currently making revisions pursuant to the comments. One 
modification we are considering would retain the point that an employer's 
statutory obligation do~s not extend to providing any accommodation the 
employee prefers, but highlight the need to preserve an employee's job 
opportunities and status. 

E. 	 Because of the controversy regarding inclusion. of religious harassment in 
the Proposed Harassment Guidelines, it may be advisable for the 
Commission to move forward at a later date with the amendment to its 
Guidelines on Discrimination Because of Religion . 

• 
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••• Commission Use of Testers 

I. 	 Issue 

In 1990, the Commission announced that it will accept charges of discrimination 
filed by testers, individuals who apply for employment for the sole purpose of 
uncovering unlawful employment discrimination. The Commission has not yet 
decided, however, whether this agency should itself use testers to target 
respondents for the issuance of systemic charges, or to investigate charges of 
discrimination. . '. J' . 

II: 	 Background 

A. 	 We have drafted a memorandum to ~he Commissioners examining legal 
and practical issues that may arise iif EEOC undertakes testing.. The 
memorandum includes, among others., the following points: 

1. 	 Testing can be an invaluable technique for rooting out discrimination 
in hiring and employment agenpy referral, which often is not easily 
detected. I 

• 
2. However, testing can be resource intensive. For example, the 

Commission would have to devote resources for training testers and 
for manufacturing resumes an<~ other credentials. Furthermore, if 
the ComlTlissipn enters into arrangements with outside groups to 
send out testers, it would have ito pay for this service. . 

2. 	 Many federal agencies are currently undertaking, or are considering 
undertaking, the use of testers to 'uncover violations of the statutes 
they enforce. . 

" I 

~ '\ . 

3. 	 EEOC has the authority to utilize testers as one means to 
investigate charges or to target respondents. for the issuance of 
systemic charges. : 

j 

4. 	 In response to likely arguments ;that it is improper for this agency to 
engage in deceptive "undercover" investigatory practices, we can 
point out that Congress and: the courts have recognized the 
effectiveness of Government testing. Furthermore, the~e is nothing 
improper about the Government using an efficacious method for 
rooting out statutory violations that poses no threat to law-abiding 
entities. 

• 
B. We have had ongoing contact with sta~ in other federal and state agencies 

with regard to those agencies' tester activities . 



•• 

• .Adverse Inference 

l. 	 Issues 

The Commission has previously stated that it will draw an adve~se inference 
. 	 I, 

against a respondent as to evidence sought when the respondent knowingly 
destroys or knowingly fails to maintain records in order to defeat the purposes of 
the anti-discrimination statutes. Among the apditional questions to be addressed: . 

A. 	 Can an adverse inference be drawn if a respondent has destroyed or failed 
to maintain records that it is required tpkeep, but there was no bad faith? 

B. 	 How should the adverse inference rule be applied in charge investigations? 

. II. Background 

We have drafted an enforcement guidance addressing the above questions, but 
we have not yet submitted it to the Commissioners. The draft guidance makes 
the following points: 

A. 	 If a respondent violated EEOC's regulations by failing to keep re.cords but 
this violation was inadvertent, the charging party ·should not be the one 
who is forced to bear the consequences .. Therefore, the charging party is 
entitled to a presumption that the contents would have been unfavorable 
to the employer. However, if the failure to keep records was due to 
inadvertent reasons .beyond the respondent's control, such as a fire, no 
adverse infer~nce rule would be applied .. 

B. 	 If a' respondent fails to insure the preservation of records after it has 
received official notice of a charge whiC!;h contains an admonition as to tlie 
Commission's record keeping requirements, the failure to preserve records 
will be deemed to have been in bad faith. 

C. 	 . Where it is determined that the adverse inference rule should be applied, 
the Commission will inJer that the missing records would have contained 
evidence unfavorable to the respondent. If, with this inference, a prima 
facie case of discrimination can be made and the employer's justification· 
for its action rebutted, then "cause" will be found . 

• 



Issue: Preemployment Disability-Related Inquiries and Medical 
Examinations Under the ADA 

Description: 

OLC's "Enforcement Guidance on Preemployment Disability-Related 
Inquiries anq Medical Examinations Under the Americans with 
Disabilities Actll concerns the ADA's restrictions on an 
employer's use of preemployment disability-related inqu~ries and 
medical examinations. The ADA is unique among federal civil 
rights laws in that it flatly prohibits disability-r~lated 
inquiries and medical examinations at the pre-offer stage of the 
hiring process. Such inquiries and examinations are permitted 
after an individual has been offered e~ployment, but before s/he 
has started work. Ove:z; the past severa:l years, the Commission 
has received more questions on this topic than on any other ADA 
issue. The Guidance provides detailed informaticin and 
instructi6ns for investigators to use ip determining whether an 
inquiry is disability-related and wheth~r an exa~ination is 
medical. The d6cument also provides gu~dance concerning the use 
of such inquiries and examinations at the post-offer stage. 

Status: 

• 
In preparing the Guidance, OLC staff reviewed the ADA's 
legislative history and relevant articles and pUblications. OLC 
also had a series of meetings with know+edgeable groups and 
individuals to learn about a number of substantive topics covered 
in the Guidance, including psychological examinations, polygraph 
examinations, drug tests,-applicant pools, and confidentiality 
issues. The document was approved by the Commission on May 19, 
1994, for interim use by EEOC staff while it is being coordinated 
under E.O. 12067. Currently, comments from the affected agencies 
are being reconciled. 

Major Controversial Issues: 

The Guidance addresses the following majpr controversial issues: 

• 	 definitions of- IIdisability-rel'ated ll inquiry and _ 
IImedical" _examination; 

• 	 whether a covered entity can ask questions concerning 
an applicant's: 

• 	 need for reas(:mable accommodation; 

• 	 lawful-drug use when a test for unlawful drug use 
is given; and 

• 
-. disability in connection with voluntary 

affirmative action programs, an4 in connection 
with affirmative action required by state or local 
law; 



• whether a covered entity can' require: 

• 	 physical fitness tests, and 

• 	 psychological tests; and 

• 	 whether bona fide offers must be limited'to current 
vacancies, and how entering employees must b~ taken 
from a pool ofofferees. 

other Key Points: 

A number of other key issues were addresses in the Guidance, 
including the permissibility of questions concernin~ the 
following: 

• 	 ability to perform job funct~6ns; 

• 	 impairments; 

• 	 attendance; 

• 	 drug and alcoholusei 

• 	 certifications and licenses; 

The Guidance also addresses the permissibility of the following 
tests: 

~• 	
I 

• 	 physical agility tests; 

• 	 polygraph tests; and 

• 	 drug and alcohol tests. 

The document also includes a discussion :of confidentiality 
issues . 

• 



'. Issue: Definition of the Term "Disability" Under the ADA 

Description: 

A draft EEOC Compliance Manual secti,on entitled "Definition of the 
Term Disability" sets forth the ~nalytical framework for 
determining whether an individual has a, "disability" as defined by 
the ADA. The ADA protects a qualified: individual who: (1) has a 
physical or mental impairment that substantially limits a major 
life activity, (2) has a record of such an impairment, or (3) is 

'regarded as having such an impairment. ' Determining ,whether a 
charging party is protected by the; ADA often 'requires more 
extensive analysis than does the determination of whether a person 
is ,protected by .other nondiscriminatic;:m statutes that the EEOC 
enforces. This Compliance Manual section will provide 
investigators with needed guidance and i~structions for determining 
whether a charging party meets the ADA definition of "disability." 

status: 

The draft Compliance Manual section should be submitted to the 
Commission for final approval ~n July 1~94. 

• 
in preparing the draft, staff review~d the legislative history to 
the ADA, researched Rehabilitation A~t case law, and, where 
necessary, consulted medical texts ,or e~perts. The draft section 
was circulated for comment to. the Offiqe of General Counsel, the 
Office of Program operations, the Office :of Federal Operat~ons, and 
the various subdivisions of OLC. All comments were incorporated or 
reconciled. Similarly, the draft was' discussed by the Special 
Assistants and their comments were incorporated. On October 5, 
1993, OLC circulated, the draft to other federal, agencies for 
interagency coordination pursuant to Exe<:::utive Order 12067 • On May 
24, 1994, the draft was circulated to :EEOC District, Area, and 
Local Office Directors for comment. Th~ comments of the federal 
agencies and EEOC Field Office ,Directors, are being incorporated or 
reconciled as appropriate. 

Major Controversial Issues: 

The draft Compliance Manual section addresses the following major 
controversial issues: 

• 	
I . 

the circumstances under which obesity and genetic defects 
may be impairments; , . 

• 	 whether procreatio,h is a major: life activity; 

• 
• how to determine whether an individual is substantialiy 

limited in the major life activity of working or is 
regarded assuchj and 

• 	 how to determine whether an individual meets the third, 
"regarded as," part of the definition of "disabil!ty~1I 



• other Key Points: 


The draft Compliance Manual section ~lso addresses a number of 

other key issues, includin9 the following: 

• 	 the di~tinction between an i~pairment and a condition, 
such as,a physical characteristic or a personality trait, 
that is not an impairment; and 

" 

• 	 the factors relevant to determining whether an impairme!lt 
is substantially limiting • 

• • 

• 



• Issue: ADA and Employer provided He~lth Insurance 

Description: 

In the "Interim Enforcement Guidance on the application of the 
Americans with Disabilities Act. of i 1~90 to disability-based 
distinctions in employer provided healtq insurance," issued on June 
8, 1993, the Commission stated its int~ntion to issue final, more 
comprehensive guidance on the impact'. of the ADA on employer 
provided health insurance. 'Final Guide~ines to fulfill this pledge 
are under development. The Guidelines wili be pub~ished i~ the 
Code of Federal Regulations after a period of notice, and comment by 
the public and coordination with other federal agencies under 
Executive Order 12067. The Guidelines;will be issued for use by 
EEOC inv~stigators, employers, and the public. 

• 

The interplay between' the ADA and :employer provided health 
insurance is both complex and unique. ' Employer provided health 
insurance plaris typically make health-related distinctions, some of 
which may be based on 'disability. The ADA, on the other hand, 
prohibits d~scrimination on the basis qf disability, but permits 
insurance practices that are not .a "subterfuge" to evade its 
purposes, even if those practices r,esult in limitations on 
individuals with disabilities. The final Guidelines will provide 
much requested infor~ation regarding the legality, in light of ADA,. 
of various health insurance practices~ 

status: 

~he Guidelines are in the initial draf~ing stage. Common health 
insurance practices and potential ADA issues relJating to those 
practices are being identified and stud~ed. In addition, OLC has 
had several meetings with knowledgeable 'groups and individuals to 
learn about insurance practices and principles. 

Major 	Controversial Issues: 
I 

The Guidelines will address the follo~ing major controversial 
issues: 

. ~ 	 whether insurance limits on :substance abuse programs 
disability-based distinctions;' and if so, whether such 
limits justifiable under the ADA; and 

• 	 how the Commission should analyze charges challenging the 
application of a health insur~nceplan's exclusion of 
coverage of "experimental" tr¢atments to a particular 
disability-based treatment . 

• 




• other Key Points: 


The Guidelines will also address a number of key issues, including 

the following: 

• 	 what- is a disability-based health insurance plan 
distinction; 

• 	 what does "subterfuge" mean; 

• 	 whether an "uninsurable" indiyidual can eV1=!r be refused 
admission to an employer's health insurance plan;

I 

• 	 whether "late entrants" can be refused admission to an 
employer's health insurance plan; 

• 	 how does the ADA affect "voluntary" and/or "mandatory" 
wellness programs and practices; 

• 	 whether an insurance limit on:infertility treatments is 
a disability-basetl distinction; . 

• 	 whether an exclusion from coverage of treatment of morbid 
obesity is a disability-based distinction; and 

• • whether an exclusion from coverage for hearing aids is a 
disability-based distinction • 

Note: The outcome of current congressional efforts to reform 
• 	 I

the natl0n's health care system may affect the substance 
of the Guidelines. ' 

• 



Issue: ,Reasonable Accommodation and .Undue Hardship Under the ADA 

Description: 

A draft compliance Manual section entitled "Reasonable 
Accommodation and Undue Hardship" cqncerns a covered entity's 
obligation to provide reasonable accommodation to a qualified 
individual with a disability. The Compliance Manual section will 
be issued for use by EEOC investigators after internal 
coordination, coordination with oth~r federal agencies under 
Executive Order 12067, and approval by; the commission. , 

Central to the protections afforded by: ,the ADA is the requirement 
that an employer make reasonable aqcommodation to the known 
physical or mental limitations of an otperwise q~alified applicant 
or employee with a disability, unless the employer, can demonstrate 
that the accommodation would impose ,an undue hardship on the 
operation of its business. The oblig~tion to provide reasonable 
accommodation is ongoing and applies to all aspects of employment. 
The Compliance Manual section provides detailed guidance for 
investigators to use when confronted ¥ith issues related to the 
duty to provide reasonable accommodation and/or the undue hardship 
defense. ' 

• In preparing the draft, OLC staff reviewed the ADA's legislative 
history, and relevant articles and publications. The draft served 
as the basis for lecture materials arid inst;.ruction provided to 
field investigators during the ADA TraiDing held in Dallas, Texas. 
The draft is being reviewed at the supervisory level within OLC in 
preparation for di,stribution and' circulation for comment by the 
Office of General Counsel, Office of Program Operations, Office of 
Federal Operations, and the various subdivisions of OLC. 

Major co~troversial Issues: 

The draft Compliance Manual section addresses the following major 
controversial issues:, 

• 	 when is an employee not requir~d to notify an employer of 
the need for an accommodationj 

• 	 when is a nexus established between a disabiLity and the 
right to an accom~odationi and 

• 	 the parameters of an empl:oyer' s duty to explore 
reassignment as an effective accommodation . 

• 



.~ Other Key Points: 

The draft compliance Manual section a;lso addresses a number of 
other key issues, including the following: 

• 	 when documentation of the heed for reasonable 
accommodation may be required by an employer; 

• 	 when, and if, the duty: to provide reasonable 
accommodation extends beyond:the work site; and 

I . 

• 	 which resources of a .covered entity may be considered in 
evaluating an undue hardship defense . 

• 
I 
I 
I 

• 



• . 
I 
Issue: Definition of the Term' "Qualified Individual 'with .a 

Disability" Under the ADA 

Description: 

A draft EEOC Compliance Manual section entitled "Definition of the 
Term Qualified Individual with a. Disability" sets forth the 
analyticai framework for determining wpether an individual is a 
"qualified individual with a disability" as defined by the ADA. 
The ADA protects "qualified individuals with disabilities" from 
discrimination on the basis of disabiiity. Thus, .unlike other 
nondiscrimination statutes, the ADA expressly requires individuals 
alleging discrimination to be "qualified." Determining whether an 
individual satisfies the definition of a: "qualified individllal with 
a disability" often requires a lengthy analysis and often depends 
on the merits of the charge. This Compliance Manual section will 
explain to investigators how to determine whether a charging party 
satisfies this definition. 

status: 

The draft Compliance Manual section 'is being revised pursuant to 
comments received from other Headquarte~soffices. 

• 
The draft is based on the statute, the ~egislative history to the 
ADA, and Rehabilitation Act case law. , OLC circulated the draft 
section for comment by the Office of General Counsel, the Office of 
Program operations, the Office of Federal Operations, and the 
various subdivisions of OLC. The comments are being considered 
and, 	where appropriate, are' being incorporated into the draft. 

Major Controversial Issues: 

The draft compliance Manual section addresses the following major 
controversial issues: 

• 	 how to determine whether a qualification standard is job
related and consistent with b~siness necessity; 

• 	 must a person meet the definition of a "qualified 
individual with a disability" to raise an ADA claim; 

• 	 how to analyz~ conduct-related matters; and· 

• 	 how to assess whether employrn~nt of an individual would 
pose a direct threat to the' health or safety of the 
individual or others in the workplace . 

• 



• Other Key Points:' 

The draft Compliance Manual section also addresses a number of 
other key issues, inclu,ding how to: 

• 	 identify a position's essential functions; and 

• 	 evaluate blanket:exclusionar~ criteria that screen out a 
class of individuals with disabilities . 

• 

" 

• 



I• . Issue: Workers' compensation and the: ADA 

A draft document entitled "Enforcem~nt Guidance on Workers' 
Compensation and the ADA" explains the application of ADA 
principles to employment decisions and procedures regarding on-the
job injury or illness' and workers' com~en~ation. The Enforcement 
Guidance will be issued for use by EEOC investigators. The purpose 
of this guidance is to poi~t out the differences between ADA and 
workers' compensation standards and to clarify employers' ADA 
obligations in this context. ' 

status: 

Thi~" document is in the initial drafting stage. 

Major Controversial Issues: 

The draft Guidance addresses the following major controversial 
issue: 

• 	 whether an employer ll,lay reserve "light duty" jobs 
exclusively for employees injured on the job. 

Other Key Points: 

• The. draf.t Guidance also addresses a number of other key issues, 
including the following: 

• 	 whether, and· for what purposes, a state workers' 
comp'ensation law may be considered 'a law that "provides 
greater or equal protection for the rights of individuals 
with disabilities" than that afforded by the ADA; and 

• 	 what are an employer's •reasonable accommodation 
obligations with respect to an employee with a disability 
caused by an occupational· injury who has not yet 
sufficiently recovered to perform the essential functions 
of his/her original job. . 

• 



I • .' The ADA and Psychiatric Disa:bility===' 

Descriptfon: 

The Commission has received a' consistently high number of ADA' 
charges involving psychiatric disabilities. Such charges often 
involve particularly complex ADA issues that existing guidance does 
not address. Although EEOC typically'does not issue disability-' 
specific policy documents, there is a need for centralized guidance 
for EEOC investigators on these complex issues. statements about 
ADA 	 policy in this document, how~ver, will apply to all 
disabilities, not just to psychiatric disabilities: 

OLC staff has reviewed the ADA legislative history, Rehabilitation 
Act case law, arid relevant articles and:publications. The document 
is now iri the initial drafting stage. 

Major Controversial Issues: 

The document will address the followingimajor controversial issues: 

• 	 whether stress disorders arecovered'by the ADA; 

• • how should disability-related conduct, performance, and 
attendance problems be analyzed with respect to 
reasonable accommodation and discipline; 

• 	 whether' assigning a new supervisor, or monitori·ng an, 
employee I s compliance with a medication regimen, are 
required reasonable accommodations; and 

• 	 how should questions about direct threat and the fear of 
violence in the workplace :by an individual with a 
psychiatric disability, be analyzed. 

Other Key Points: 

The document will also address a number of other key issues, 
including-the following: 

• 	 how to substantiat~ the existence of psychiatric
impairments for purposes of EEOC investigations; 

• 	 whether some psychiatric: impairments, such as 
schizophrenia or bi~polar ,disorder, are inherently 
substantially limiting, as is AIDS; 

• 
• whether psychiatric impairments that are episodic in 

nature, because they remit an'd later may intensify, are 
substantially limiting; 



• • when, and to who~, should an: employee 'disclose his/her 
psychiatric disability, and what information should ~/he 
provi~e in requesting reason~ble accommodation; 

• 	 how to analyze a'l::~,egations tha:t a~ employee was prevented 
by his/her psychiatric disability from asking for an 
accommodation and disclosing the disability; and 

• 	 how disability-related coAduct, performance, and 
attendance problems should be analyzed with respect to 
reasonable accommodation and discipline • 

• 

• 



• Issue: Dis~bilitY-Related Inqui~ies,and Medical Examinations of 
Employees Under the ADA 

Description: 

The ADA prohibits employers from ,asking disa,bility-related 
inquiries and requi~ing medical examinations of employees unless 
those inquiries/examinations are "job-related and consistent with 
business necessity." However, the ADA allows employers to continue 
to offer voluntary employee health programs. The Commission has 
received a large number of questions on this topic from the public 
and from investigators. OLC plans to draft an Enforcement Guidance 
providing detailed instructi,ons for investigators to use in 
analyzing such post-employment inquiries/examinations. 

status: 

OLC is outlining the legal issues that will be included in this 
Enforcement Guidance. OLC staff is revi,ewing the ADA's legislative 
history, relevant publications, and applicable Rehabilitation Act 
case law. OLC staff plans to meet with knowledgeable experts to 
learn about a number of sUbstantive 'topics, such as voluntary 
wellness programs and fitness-for-duty:examinations. 

Major Controversial Issues: 

'4It The Guidance will address the following major, controversial issues: 

• 	 guidance' on when" the IIpost-employment" period begins 
(~, Is it after the employee ~ctually starts work or 

,after s/he is put on the payroll? When an employee 
applies for a promotion/transfer, what is her/his status 
with regard to the new posit10n? How do the rules work 
in the union "hiring hall ll co~text); 

• 	 definition of "job-related and, consistent :with business 
necessity" in connection' with disability-related 
inquiries and medical examinations of employees; 

• 	 definition of "voluntary employee health program;" and 

• 	 guidance on confidentiality issues (~, Can an employer 
get information f:rom a voluntary wellness program?). 

other Key Points: 

The Guidance will also address a number of other key issues, 
including the following: 

• 	 guidance on ,inquiries/examiniations necessary for the 
reasonable accommodation proc~ssi 

4It • guidance on "fitness for duty" and "return-to-work" 
examinations; and 



• • guidance on inquiries/examinations required' by other laws 
(i.e., federal, state, 'or local) . 

• 

• 



• ,if 

[ssue: ADA and Federal Health Care Reform 

Description: 

Under the ADA, employers are prohibited from unlawfully 
discriminating against qualified individuals with disabilities in 
employment benefits, including employer.;..provided health insurance. 
Congress is durrently considering various legislative proposals for 
a major reform of the nation I s health care system, including 
changes that could affect employer provided health insurance for 
individuals with disabilities. There: are a number. of areas of 
potential overlap, tension, and/or conflict between the ADA and 
these various health care reform propqsals. OLC staff believes 
that Commission involvement in the heal'th care reform legislation 
process would help minimize these poten:tial conflicts. 

status: 

The Commission has contacted the Office of Management and Budget 
requesting the' opportunity to comment on health care reform 
legislation. However, OMB apparently;has not responded to our 
request. 

Major Controversial Issues: 

• Among the areas of potential tension bet~een health care reform and 
the ADA are the following: 

• 	 whether individuals with disabilities could challenge 
managed care decisions that are permitted by the final 
health care reform law under theADAi 

'. 	 whether, if an employer provides benefits beyond the 
health care reform law's 'basic benefits package, 
individuals with disabiliti~s could challenge such 
additional benefits as discriminatory under the ADA; and 

• 	 whether disability-based ~enefit distinctions or 
exclusions specifically permitted by the health care 
reform law could be challenged under the ADA. 

• 



• Issue: The ADA and Addictions 

Description: 

An Enforcement G~idance wiil provide EEOC investigators with the 
framework for resolving ADA issues that arise in the context of 
addictions. This area warrants particular attention because of' the 
statute's unique treatment of drug a;ddiction and the complex 
coverage issues that addictions raise. For example, although it is 
clear that alcoholism is a disability, it is not clear whether 
addiction to other substances, such as 'nicotine, is~ disability. 

Further, the ADA eXcludes from coverage individuals currently 
engaging in the illegal use of drugs when the employer acts on the 
basis of the use. The statute, however, does not exclude 
individuals who are not currently using drugs illegally and have a 
record of addiction or are erroneously regarded as being addicted 
to drugs. Determining whether an indiv~dual is currently engaging 
in the illegal use of drugs, whether ani employer has acted on the 
basis of that' 'use, and whether a person. has a record' of an 
addiction, or is regarded' as having an addiction usually will 
involve lengthy analysis. The Enforcement Guidance will provide 
investigators with a central resource for analyzing these and other 
addiction-related issues. 

status: In the early stages of development. 

Major Controversial Issues: 

The Guidance will address the following major controversial issues: 

• 	 whether addiction to nicotine' is a "disability"; and 

• 	 what "current" illegal use of'drugs means. 

Other Key Points: 

The Guidance will also address a number of other key points, 
including the following: 

• 	 the circumstances under which an addiction is a 
substantially limiting impairment; 

• 	 how to analyze claims that an individual poses a direct 
threat because of , the risk ofirecidivismi and 

• 	 how to 'evaluate qualification standards, such as sobriety 
standards, that may screen out an individual on the basis 
of an addiction • 

• 



• Issue: Employment Agencies and the ADA 

Description: 
. 

A document entitled "Enforcement Guidance on Employment Agencies 
and the ADA" will explain how ADA prinbiples apply to emplbyment 
agencies, including temporary employment agencies. There are 
unique ADA issues that arise in this context, especially where a 
temporary agency acts as the employer. It is important to address 
these issues as it has been suggested by some that businesses are 
increasingly utilizing temporary employment services as a way to 
circumvent federal labor. laws that apply in a direct employment 
setting. The Commission iecently has been targeting employment 
agencies as widespread patterns of disc~imination.under Title VII 
and the ADEA have been uncovered. similar concerns exist about 
discrimination against individuals with disabilities. 

status: 

OLC. staff have' discussed various issues that have arisen in 
systemic litigation against temporary ~mployment agencies. As a 
result the staff recognized that there .was a need for a separate 
enforceme~tguidance to cover issues unique to employ~ent agendies. 
The document is at the initial consideration stage. 

• Major Controversial Issues: 

The document will addr~ss,the following major controversial issues: 
. 	 : 

• 	 what constitutes:a bona fide, offer of employment by a 
temporary employment agency for purposes of determining 
when it may conduct preemployment disability-related 
inquiries and medical examinations; and 

• 	 whether an employment agency may disclose clients' 
confidential medical information· obtained through 
preemployment medical examinations and inquiries to 
prospective employers; 

other Key Issues: 

The document also address a number of other key points, including 
the following: 

• 	 whether an employment agency that prevents a qualified 
individual with a disability from entering· into an 
employment relationship may be liable under the 
interference provision 

. 
of the 

!
ADA; 

• 
• what practices of employment agencies' constitute 

limiting, segregating, and classifying on the basis of 
disability; and 



• • 'whether an employment agency and/or an ~mployer is 
obligated to provide reasonable accommodations . 

• 

• 



• 


• 


• 


Issue: Are Retirees Covered Under the ADA? ' 

Descript ion:' 

The Commission has received numerous inquiries and several charges 
that raise the issue of whether retired employees are protected by 
the ADA. Most of these inquiries and charges concern challenges or 
potential challenges to post-retirement changes in retiree health 
or disability retirement plans. 

Preliminary research indicates that the legislative history of ' the 
ADEA is fairly clear that that statute 'is not intended to protect 
retirees. However, it does not appear that the legislative 
histories of either the ADA" or Title VII (on which the ADA is 
patterned) address the question of retirees. Nor has this issue 
been addressed in Title VII case law. ' 

status: 

OLC has begun researching this issue. 

Major Controversial Issues: 

To resolve this issue" the Commission will have to consider several 
major controversial issues, including the following:

: 

• 	 whether retirees are "employe'es" within the meaning of 
the ADA; 

• 	 whether retirees' are \lIindividtials with disabilities" 
within the meaning of the ADA; 

• 	 whether' retirees are IIqualified individuals with 
disabilities" within the meaning of the ADA; and 

I 

• 	 whether retiree health benefits and disability retirement 
benefits are "fringe benefits available by virtue of 
employment" within the meaning of the Commission' s 
ADA regulations (29 C.F.R. § 1630.4{f» . 



• 


• 


• 


Issue: Theories of Discriminat::'on ·Under the Americans with 
Disabilities Act 

Description: This Complianc~ Manual $ection is'being drafted to 
provide EEOC 'Investigators with guidance on the theories of 
discrimination that they will apply in: their analysis of charges 
arising under the Americans with Disabilities Act (ADA) . ) 
Specifically, the document discusses in detail how the theories 
of disparate treatment and impact, as developed under Title VII, 
will apply in the analysis of' certain d:harges under the ADA. The 
document also contains a comprehensive discussion of'the theory 
of reasonable accommodation, which derives from the precedential 
framework of Section 504 of the Rehabilitation Act". " Other 
theories applicable under the ADA, such as Retaliation, 
Interference with ADA Rights, and Prohfbited Medical ~aminations 
and Inquiries are discussed in an introductory overyiew. 
Additional guidance on these theories ~ill be forthcoming in 
future enforcement guidance documents or is already available 
(Section 614 of the Compliance Manual discussing retaliation 
under Title VII). 

Status: This Compliance Manual Section is currently in draft 
form undergoing review within the Office of Legal Counsel, prior 
to being circulated to other offic~s within the "Commission for 
comment . 

Key Points: 

Some of the more difficult issues raiseo" or addressed 
in this compliance manual section are as follows: 

e Explictly Discriminatory Criteria (~, no diabetic truck 
drivers) will be 'analyzed under disparate treatment theory, 
but the "job-related and consistent with business necessity" 
defense will apply 

eThe "job-related and consistent with business necessity" 
defense applicable under,either impact or treatment theory 
is defined in terms of essential functions (exclusionary 
criteria pertaining to marginal functions cannot meet this 
standard) and health and safety-re+ated qualification 
standards (which must meet the direct threat standard). 
Other than referring to Section 504 precedent generally, the 
defense has been otherwise left undefined, awaiting a case
by-case approach 

e Imposition of liability under adverse impact theory where 
the employer can prove that the exclu'sionary criteria was 
job-related and consistent with business necessity and that 
there was no request for accommodation until a charge was 
filed, at which time the employer was immediately willing to 
make' reasonable accommodation 



• 
, 

Employee Benefits under the ADEA 

I. Issue: 

Should the Commission issue regulatory guidance? 

II. Backgrc:>und: 

In Public Employees Retirement System of Ohio v. Betts, 492 U.S. 158 (1989)' 
the Supreme Court interpreted the Age Discrimination in Employment Act of 1967, 
as amended (ADEA), 29' U.S.C. § 621 et seq., with regard to the legality of employee 
benefit plans, a,nd rejected longstanding EEOC interpretations relating to employee 
benefits. ' 

The Court determined that employee benefit plans were exempt from the 
purview of ,the ADEA as long as such plans were not a method for discriminating in 
non-fringe benefit aspects of employment. 

The. effect· of the Betts decision was to: permit virtually any age-based 
differential in treatment in the area of fringe benefits. 

• 
For example, an employer could decide to demy sick leave or vacation pay for 

persons over the age of 50, as long as the decision was not taken to force such' 
persons to retire or to retaliate for prior EEO activity. Under Betts, employees would 
have had to prove that the benefit plan was designed to discriminate in a non-fringe 
benefit area. ' '. 

Cong'ress overruled Betts by way of the Older Workers Benefit Protection Act 
of 1990 (OWBPA). 

Title I of OWBPA, dealing with employee benefits, for the most part restored 
the law to its pre-Betts state. Title II of OWBPA enacted specific rules for determining 
the legality of waivers of ADEA rights (see below). 

III. Status: 

While the Commission solicited public comment on OWBPA issues in 1992, the 
previous Adll)inistration decided not to issue regulatory guidance under OWBPA, 
despite comments made by then Chairman Roybal o.f the House Select Committee on 
Aging urging the Commission to issue guidance for: the benefit of older workers and 
employer~. 

• 
The Office Legal Counsel has been called upon to provide informal guidance to 

the public on a daily basis in the three and one-half years since the date of enactment. 



• Recently, approval has been sought from OMB for the Commission to engage 
in negotiated rule making on OWBPA, should the Commission choose to proceed in 
that manner. Alternatively, the Commission could publish a Notice of Proposed 
Rulemaking (NPRM), the more traditional way of developing regulatory guidance. 

The Office of Legal Counsel has developed ,an options paper and draft NRPM. 
in case the Commission wishes to go forward with. rulemaking. 

IV. 	 Major Unresolved questions: 

• 	 What types of voluntary early retirement incentive (ERI) 
plans would be la'wful under the ADEA as amended by 
OWBPA? In the Cipriano case in 1987, the Commission 
took the position that an ERI would be permitted to cut off 
benefits at a certain age, as long as each employee is given 
the chance to participate at least once. AARP has criticized 

"the 	 Commission's position frequently. ,Arguably, the 
Cipriano rationale has been mape obs,olete by OWBPA. 

• 
• To what extent can severance pay be offs,et by pension 

benefits? 

• 	 Are employers permitted to terminate retiree health 
'coverage when the retiree,becomes e'ligible for Medicare? 

• 	 Are disability retirement plans permitted to offer greater 
lifetime benefits to younger employees than to older 
employees? State and local governments have been trying 
for three years to get the Commission to provide guidance 
on this issue. It is possible that, a lar,ge number of public 
employer plans will have to. be rewritten as the result of the 
OWBPA amendments. 'I 

• 



• ADEA Waivers' 

1. Issue: 

Should the Commission issue regulatory guidance? 

II. Background: 

In 1986 and 1987, several circuits issued decisions upholding the validity of the 
waiver of ADEA rights. ' ' 

In 1987, the Commission issued regulations that set out the minimum' 
requirements for valid waivers: 

Many members of Congress and groups such as AARP, believed that the 
Commission should not have issued regulatibns,and on three occasions Congress 
passed legislatior forbidding the Commission from enforcing the regulations. 

OWBPA set out specific standards for d,etermining the legality of ADEA 
waivers. 

• 
111. Status: 

Same 'as for Title I of OWBPA. 

IV. 	 Major Unresolved questions: 

• 	 Should EEOC permit 'challenges to facially valid waivers 
when the CP has not tendered back the consideration? , 

• 	 Does the prohibition against prospective waivers affect pre-dispute 
a'rbitration agreements? 

• 	 Must persons with pending claims of age discrimination receive 
something more in exchange for a, waiver than is tendered to 
persons who do not have pending'cla'ims? 

• 



Police and Firefighters 

I. Issue: 

What action will Congress take regarding: the use of maximum hiring and 
mandatory retirement ages for police and firefighters? 

II. Background: 

Prior to 1987, the Commission had routinely challenged age-based' hiring and 
!J'ieitirememt practices with regard to police .and fire, fighting positions. 

1986 amendments to the ADEA eliminated mandatory retirement for almost all 
employees. 

At the same time, Congress enacted a temporary exemption permitting age 
limitations for the hiring and discharge of state and local public safety employees 
(firefighters, police and other law enforcement officers including correctional officers). 

• 
The exemption went into effect on January 1, 1987, and expired on December 

31, 1993. Many, state and local jurisdictions have taken full advantage of the 
temporary exemption and have used maximum hiring ~nd manda,tory 'retirement ages . 

These limitations vary from place to place with maximum hiring ages set 
anywhere from 25 to 40 and mandatory retirement ages from 45 to 60.. 

The Commission and the Department of Labor completed a study to determine 
whether physical. and mental tests are valid measurements of the ability and 
competency of public safety employees to perform the requirements of their jobs. 

The Congressionally mandated study, performed by Pennsylvania State 
University's Center for Applied Behavioral Sciences, found that gradual deficits in 
abilities and sudden incapacitating events (e.g., heart attacks) are only marginally 
associated with age. It also concluded that there pre practical tests that are better 
predictors of job performance than age. 

Ill. Status: 

• 

Legislation filed to reinstate the exemption: for police and firefighters (H.R. 
2722) was passed by the House of Representatives in 1993 but was not acted upon 
by the Senate. We have been informed that the House bill has been attached to the 
Administration's crime bill. The Commissio'1 took the position in 1993 that the public 
safety officer legislation was not appropriate.' Recently the Administration 
recommended that the exemption be reinstated for a four-year period during which 
further study of the issues would be undertaken .. 



• IV. Unresolved questions: 

The Commission and the Penn State. study have been criticized by police and 
fire departments for several reasons. We do not believe that these criticisms are valid. 
Note that the concerns expressed are largely unrelated to legal arguments that would 
justify discriminating on the basis of age. The departments claim that: 

• 	 The Commission was to develop specific tests that departmerlts could 
use without fear of challenge (Le.,· "safe harbor" tests). The· 
Commission's position is.that it was required to determine whether tests 
are currently available to measure public safety officer job performance, 
and to identify standards that such tests should satisfy. The Penn State 
Study accomplished these things. 

• 	 Public safety will be imperiled by pern;Jitting officers to work longer. Of 
course, under· the ADEA, an employer is never prohibited from 
discharging a person who cannot do the job, as long as the discharge is 
performance-based, not age-based. 

• 

• Current pension systems that frequently permit a full retirement benefit· 


after 20 years would be eliminated'. No data has been· presented to 

validate this concern. 


. • Costs will rise as tests. are challenged in court and workers compensation 
and disability claims rise. No data has been presented to validate this 
concern . 

• 




• Compulsory Arbitration of ADEA claims 

Issue: 

Should the Commission issue guidance 0171 the topic of binding arbitration? 
Specifically, can an employee, as a condition of employment, be required to agree to 
binding arbitration of all ADEA claims? 

II. 	 Background: 

In Gilmer v. Interstate/Johnson Lane Corp., 111 S.Ct. 1647 (1991), the 
Supreme court held that a claim under the Age piscrimination in Employment Act 
(ADEA)' can be subjected to compulsory arbitration pursuant to an arbitration clause 
set forth in a registration application with the Ne~ York Stock Exchange. 

Gilmer was decided on the basis of pre-OWBPA law. Arguably, the OWBPA 
prohibition on prospective waivers of rights may be at issue in a Gilmer setting, since 

, the right to bring a private action and the right to a jury trial are waived by an 
employee subject to compulsory arbitration. 

111. 	 Status: 

• The Office of Legal Counsel is preparin,g an Enforcement Guidance on 
compulsory arbitration. In addition, Congress is considering the possibility of 
reversing Gilmer legislatively.. 

IV. 	 Unresolved questions: 

• 	 Assuming that compulsory· binding. arbitration is permissible in the 
securities industry, can the Gilmer holding be extended by employers to 
require illl employees to submit their civil rights claims to arbitration? 

• 	 Would compulsory arbitration adversely affect enforcement of civil rights 
laws by private individuals? (Nothing in Gilmer would prevent the 
Commission from investigating and litigating a civil rights violation). 

I 

• 	 How would OWBPA apply to arbitration issues: 

• 	 Is an arbitration agreement required as a condition of employment 
a prohibited waiver of future rights. 

• 	 What consideration must be offered in exchange for an arbitration 
agreement (something more than the offer of a job?) 

• 	 : I 



• Reductio ns-i n-Forc'e 

I. Issue: . 

How can an employer condu'ct a reduction-in-force (RIF) without violating the 
rights of older workers? Should the Commission issue policy guidance in this area? 

II. Background: 

In the past ten years,. American businesses have begun to reevaluate their 
personnel needs, tending toward "leaner" workforces, eliminating redundant positions 
and firing less productive employees. 

A significant minority of the RIFs have been used to rid companies of older, 
higher paid, workers. . 

Unlike the typjcal discharge scenario, an employee dismissed (or otherwise 
adversely treated) during a RIF is generally not being terminated for poor performance 
or misconduct, but rather primarily because of the RIF itself. 

The focus in 'RIF cases generally is drawn to: 
, . ., 

(1) how individuals were selected for the terminations resulting from the 
decision to implement a RIF;• 

, 

(2) how the affected employees and other members within the protected 
age group we~e treated in comparison with similarly situated younger employees; and 

(3) whether methods utilized for selecting which employees will be 
terminated during a RIF may have a disparate impact on members within the protected 
age group. (NOTE: The Supreme Court has not yet ruled on the validity of the 
disparate impact theory under the ADEA although: the weight of circuit law and the 
Commission's position has been for years that the disparate impact theory can be 
used under the ADEA). 

III. Status: 

The Office of Legal Counsel is preparing an Enforcement Guidance on this issue. 
The only guidance available is section 1625.7(f) of the Commission regulations, which 
states that it is not permissible to differentiate :based upon the average cost of 
employing older workers as a group (except in the.area of employee benefits). 



• are older employees (whose higher salaries are often based upon cost-of-living or 
-longevity increases), maximum cost savings can be achieved by firing the most senior 
employees. - 

In its recent decision in Hazen Paper Co. v.: Biggins, 113 S. Ct. 1701 (1993), 
the Supreme Court's rationale raised a serious question of whether firing the highest 
paid employees would actually constitute age discrimination .. 

The Hazen Paper decision also raised a question of whether the Court would 
validate the disparate impact theory under the AqEA. 

• 

• 




• 	 Disparate Impact under the ADEA 

I. Issue': Should the Commission amplify its existing regulatory guidance in 
section 1625.7(d) of our regulations, reaffirming the Commission's belief that 
disparate impa,ct is a valid theory under the ADEA? 

II. 	 Background: 

Discrimination can result from neutral emploxment policies and practices, which 
are applied uniformly to all employees and applicants, but which have the effect of 
disproportionately excluding or otherwise disparately affecting certain groups. , 

Both the Commission, in its regulations, and numerous appellate courts have 
applied the disparate impact theory to cases arising under the ADEA. On the other 
hand, the Supreme Court has not spoken on the issue. In the recent Hazen Paper 
decision, several justices expressed the view that there are substantial arguments 
against the application of disparate impact to the !\DEA. 

III. 	 Status: 

• 
The Commission has not issued guidance on the issue of disparate impact and 

the ADEA in recent years. Since the Supreme Court may decide at any time to 
address the issue, the Commission may wish to develop more detailed policy guidance 
(either by way' of regulation or less formal guidance):to reinforce our litigation position. 

IV. 	 Unresolved problems: 

• 	 Under what standards should ADEA ~isparate impact be judged? 

• 	 Do the provisions of section 105 of the Civil Rights Act of 1991 (CRA 
91 )apply also to .ADEA cases? 

• 	 Is the Wards Cove decision applicable to ADEA cases? 

• 	 What is the role of the "reasonable factor other than age" defense in 
section 4(f)( 1) of the ADEA in shifting the burden of proof to the 
employer? 

I 

• 	 Should Congress go forward with legislation to clarify the applicability 
of disparate impact (and other CRA 91 provisions) to the ADEA? 

• 



• 	 Apprenticeship! 

I. 	 Issu'e: 

,
, 

Should the Commission continue to' permit: apprenticeship programs to set a 
maximum age limit for participation? ' , 

II. 	 Background: 

In 1969, th'e Department of Labor issued a tegulatory interpretation finding no 
coverage of apprenticeship programs under the ApEA'. . 

In September 1980 the EEOC voted to re~cind and replace the original DOL 
'interpretation on apprenticeship programs, but; after much public debate, the 
Commission voted in September 1981 to repub'lish intact the DOL interpretation 
exempting apprenticeship programs from the ADEA. 

In July 1,987, the Commission revisited th:e issue based upon a petition for 
rulemaking filed by the Gray Panthers, and again voted to retain 'the existing 
interpretation excluding apprenticeship programs from coverage under the ADEA; 

• 
III. Status: 


No action has beetl takeri since 1987 on this issue. We raise the issue simply 
because members of Congress an'd the public Have; over the past fifteen years, 
expressed strong disagreement with the policy. ' 

IV. 	 Unre'solved question: 

• 	 How should the Commission balance the competing interests. involved 
in apprenticeship plans: 

• 	 Traditionally, apprenticeship plans have been,used to train young persons 
entering the job market for the fir!?t time with skill that will last a 
lifetime. 

, 	 .. 
• 	 Over the past ten years, however, more and more older workers have 

become unemployed dueto economiciforces and corporate restructuring: . 
The need for new job skills and retrafning makes it 'imperative that such 
individuaisalso be able to change careers. . 

• 	
. ,

• 	 Over the 
, 

past'ten years, more and more older women, who spent their 
twenties. and thirties raising families, have entered the workforce. 
Denying apprenticeship trainin'g to sbch individuals also raises serious 
• 	 I ,

,Issues. 	 ." 



• Issue: Anti-Discrimination Laws and the Family and Medical Leave 
Act of 1993 

Description: 

The Family and Medical Leave Act of 1993 (FMLA) entitles eligible 
employees to 12 weeks of unpaid leave every 12 ·months for the birth 
of a child, treatment of the employee's own serious health 
condition, or other enumerated reasons. The FMLA overlaps with 
Title VII (as to pregnancy and childbirth leave) and with the ADA 
(as to leave for treatment of disabling serious health conditions) . 
Without question, the overlap between the ADA and the FMLA raises 
the more numerous and difficult coordination issues. Although the 
ADA and the FMLA both require leaves of absence for employees with 
certain medical conditions, the laws differ significantly in their 
underlying philosophies and their regulatory schemes. These 
differences generate a variety of ADA coordination issues which OLC 
has been exploring with the Department of Labor, Wage & Hour 
Division (DOL), the agency charged with implementation of the FMLA. 

Status and Key' Issues: 

• 
OLC began coordination efforts in March 1993 by commenting on an 
NPRM 'for the ,FMLA rule. In May 1993, OLC responded to a request 
for comments on DOL issues papers, and on a draft of the FMLA 
interim final rule. OLC representatives also met with DOL staff to 
discuss ADA and FMLAissue~. DOL published its FMLA interim final 
rule ,in June 1993, but did not resolve all of the coordination 
issues raised by OLC. 

OLC submitted written comments to DOL on the interim final FMLA 
rule in December 1993. See attachment.. These comments addressed 

. several novel policy issues: 

• 	 How do employers and employees determine the terms and 
conditions of m~dical leave when the employer is covered by 
both the ADA and the FMLA? The ADA and the FMLA differ as to 
the terms and conditions of leave. From the employee's 
per~pective, the FMLA may be preferable in some ways, but the 
ADA may be preferable in others. (For example, the FMLA 
always requires continued health insurance during leave, but 
the ADA could help an employee avoid a reassignment allowed 
under theFMLA.) This issue was of particular concern to the 
Women's Legal. Defense Fund. EEOC~s written comments to DOL 
identified this issue' for further consideration without 
recommending a particular solution. 

• 
• FMLA's 12-week ceiling on leave per 12-mohth period does not 

limit the amount of unpaid leave available as a reasonable 
accommodation under the ADA. As 19n9 as an undue hardship is 
not imposed on the employer, leave in excess of 12 weeks may 
be given under the ADA.. [Page 2 of EEOC's 12/2/93 Comments] 



I 

• 	
, " 

" '" 
" 

" ", 

• 	
,'" 

Employers evaluating whether leave! in excess of 12 weeks would 
be an und~e hardship need not: disregard the cost and 
disruption of FMLA leave already tciken by employees; [Page 2] 

• 	 FMLA's standard of II substantial and, grievous economic injury, II 

the threshold for not reinstating l a key employee after FMLA 
leave, should be clearly ,distipguished, from ADA "undue 
hardship" artd should be higher than ADA "undue hardship. II 

[Pages 5-6] 	 , 

• 	 ADA confidentiality requirements a;re broader than FMLA's, 'and 
the ADA standards should cont~ol' for employee medical 
information. There ,also is a questdon about whether employers 
must ~eep separate ADA and FMLA ~edicial filesj or may keep on~ 
confidential medical file for'reco~ds pertinent to both laws. 
[Pages 6-7] 

DOL expects to publish the' final FMLA rule by August,1994. OLe 
then 	plans to finalize an Enforcement Guidance on certain ADA and 
Title VII issues as they relate to theFMLA., 

• 
i, 

." 

I• 	 2 



• Proposed 29 C.F.R. Part 1640: Procedures for Complaints 
and Charges of Employment Discrimination Arising Under Section 504 
of the Rehabilitation Act and Title I of the ADA 

Description: Section 107(b) of the Americans with Disabilities Act 
(ADA) requires that the Department of Justice (DOJ) , and the Equal 
Employment Opportunity Commission (the Commission or EEOC) issue 
coordination regulations setting forth procedures governing the 
processing of complaints' that fall within the overlapping 
jurisdiction of both Title I of the ADA and Section 504 of the 
Rehabilitation Act of 1973 to ensure that such complaints are dealt 
with in a manner that avoids duplicatio~ of effort and prevents the 
imposition of inconsistent or conflicting standards. DOJ and EEOC 
published a Notice of Proposed Rulemaking (NPRM) in the Federal 
Register on April 21, 1992. 

• 

Under the draft Final Rule, individual:complaints solely alleging 
employment discrimination filed with the appropriate Section 504 
agencies will ordinarily be referred to EEOC for processing, unless 
the charging party specifically requests Section 504 processing. 
The Section 504 agencies~ however, will retain for processing any 
complaints that allege (i) a pattern or practice of discrimination 
in employment" or (ii) discrimination in both employment and in 
other services or practices of a respondent that are covered by 
Section 504. EEOC will process any charge that it receives and has 
jurisdiction over. If the same charge is filed with both a Section 
504 agency and EEOC,' EEOC will generally,.. take' the lead in 
individual cises, while t~e Section 504 agency would 'take the lead 
otherwise, ,with the 'deferring agency later reviewing' the other 
agency's finding. 

The draft Final Rule tracks the languag:e of the Rehabilitation Act 
Amendments of 1992 (the Amendments) , which require the application 
of Title I standards in making a determlnation of discrimination in 
Section 504 employment cases. 



• governing the overlap of Title I· of the ADA and Section 503 ,of the 
Rehabilitation Act was jointly issued with the Department of Labor 
on January 24, 1992). Despite attempts to meet this deadline, 
Department of Justice's workload, at ~east in part pertaining to 
other ADA statutory deadlines, as well as .the many layers of review 
inherent in their organiza~ional structure, resulted in numerous 
delays. 

• 

After the public comment period ended on May. 21, 1992, the 
Commission and the Department of Justfce reviewed the public and 
agency comments' that were submitted, and made substantial revisions 
to the proposed rule pur~uant to the urging of a number of 
agencies. On June 21, '1993, following approval by the Assistant 
Attorney General for Civil Rights and the Commission, a draft Final 
Rule was circulated to affected Federal Agencies for comment 
pursuant to Executive Order 12067. . While these comments were 
being reviewed in August and September 1993 by both EEOC staff and 
DOJ/Civil Rights Division (DOJ/CRD) 'staff, the Department of 
Justice's Office of Legal Counsel (wnich had undergone a staff 
change since approving an earlier draft of the document) made 
numerous editorial changes on the June 21 draft. Since then, EEOC 
and DOJ/CRD staff have been attempting to resolve and/or implement 
these changes, as well reconciling comments made by. the Federal 
agencies. While the changes demanded by Department of Justice's 
Office of Legal Counsel did not result in significant substantive 
modification, they were numerous and e~tremely time consuming to 
implement. EEOC sent a revised draft Final Rule to Department of 
Justice on January 13, 1994. In early April,DOJ/CRD returned 
another revised draft to EEOC, simultaneously sUbmitting a copy to 
their Office of Legal Cou'nsel for approval. 

At this point, the revised draft final rule has been submitted to 
the Commission for their approval for submission to the Federal 
Register for publication. Simultaneousiy, the revised draft final 
rule has been submitted to the Assistant Attorney General for Civil 
Rights. At such time as he approves. it, the document will be 
forwarded to the Attorney General for signature. Other offices at 
the Department of· Justice that review regulations have already 
informally approved the document and thus, they are not expected to 
comment further during the final review process. We hope to 
accomplish publication in July 1994 .. 

• 
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Issue: Alternatives' for InterpretinS; the Relationship Between 
Title I of the Americans with Disabilities Act and the National 
Labor Relations Act with Respect to Confidentiality and Reasonable 
Accommodations that .are Inconsistent' with the Terms of the 
Collective Bargaining Agreement 

Description: The Office of Legal Counsel has identified two major 
issues to be resolved cQncerning' the relationship between .the, 
National Labor Relations Act, as amended, 29 V.S.C., §. 151 ., 
(NLRA) and Title I of t,he Americans ,with Disabilities Act, as 

,amended, 42 U.S.C. § 121ii, et seq., (ADA). First, what 
limitations,' if any, do the confidentiality provisions of the ADA 
impose on the employer's duty under the NLRA to provide the union 
information necessary for bargaining over reasonable accommodation? 
Second, when should .it be. considered: an undue hardship for an 
employer to provide a reasonable accommodation that is inconsistent 
with the terms of the applicable collective bargai~ing agreement? 

From April until August 1992, the staff;from the Office of General 
Counsel (OGC) of the National Labor Relations Board (NLRB) and the 
Office, of Legal Counsel of . the EEOC: engaged in a series of 
discussions with a view ,toward ,ent~ring into a substantive 
memorandum of understanding (MOD) resol~ing these and other issues. 
The OGC of the NLRB subsequently indicated that he could not 'enter 
into a substantive MOU because issues of first impression we to 
be adjudicated by the Board, not resolved throughpolicymaking. We 
.eventually . entered. into a procedural MOU that provides .. 
consultations between the agencies: on issues within the 
jurisdiction of the other agency and to avoid duplication in charge 
processing. See Attachment 

We drafted !"tn enforcement guidance.on tl;1e substantive issues a 
discussions broke off with the NLR~. However, upon further 
consideration and in response to 'Comment;s received on the draft, we 
decided to develop an options paper presenting alternatives for 
resolving the two major issues. . . 

, ." 

• 


~~~~. The options paper has been circulated to other 

headquarters offices for comment. The paper recommends that we 

publish the. alternative interpretations ;for resolving the two major 

issues application cif Title I in the context of collective 

bargaining as an Advanced Notice of Proposed Rulemaking (ANPRM). 

This would allow publicco~ment on the specific arguments that have 

been made so and would invite additional suggestions for 

.resolving the two issues. The paper fu~ther recommends that,input 

'meetings be held to provide an oPP9rtunity for full public 

participation in the process.' A Notice of Proposed Rulemaking would 

then be published for .notice and comment and ultimately a final 

rule would be issued. Additional, less controversial, issues 

pertaining tp the relationship between these two laws would be 

addressed an amendment to the Interpretive Appendix to Title I 

of the ADA. 

http:guidance.on


• I 

Rec~ntly, 'it has been reported that th~ Chairman of the NLRB has 
indicated an interest· in utilizing· the rulemaking process to 
provide guidance to employers and union~ on their obligations under 
the NLRA. In !?esponse, the Chairman of ithe EEOC has written to the 
Chairman of NLRB to invite the Board to reopen discussions if the 
Board now believes itis possibl~ to add~~ss the substantive issues 
in a joint document. We are awaiting ~he Chairman's response. 

, 

, 
" 

• 
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,MEMORANDUM OF UNDERSTANDING BETWEEN 
THE GENERAL COUNSEL: OF THE 

NATIONAL LABOR RELATIONS BOARD 
AND THE EQUAL EMPLOYMENT OPPO*TUNITY COMMISSION 

. The General Counsel of the National Labor Relations Board 

(NLRB) aI;ld'the Equal Employment opportunity commission (EEOC) enter 

into this agreement in order to establish a procedure for. 

coordinating the enforcement of Title: I of the Americans with 

Disabilities Act (ADA) and section :8 of the National Labpr 

Relations Act (NLRA) • 

.:}. 
1.. When a charge is filed with a ~egional Office of the NLRB 

allegi~g that the .duty to bargain under Section 8(a) (5), . section 

• 
, . 

. ". : . 

8 (b) (3) and/or seGt~on 8 (d), of the NLRA w,as breac:hed by either an 
,. " 

-employer or a" union, "and ,the resolut,ion of that charge 'Would 
, ., 

~ :" . 
require an interpretation of the charge:cI party's duties ,under the 

1ADA, the ~eneral Counsel .will, upon . completion .of the 

investigation, consult with the EEOC's' Office of, Legal Counsel 

reg<1,rding the applicability ,of the ADA< 

2. When a cha~ge is filed 'With a field office of the EEOC 
': . 

alleging disc;rimination by' either an; employer or a union in 

violation of, the ;ADA, . and the resolution of that charge ''Would 
" I 

• 
require an interpretation of the charged party's duties under the 

NLRA, the EEOC"will, upon completion of ;the investigation, consult 

with the, NLRB' s Associate' General Counsel, Division of Advice 
-

regarding the applicability of" the NLRA~ 
, . 

, 



responsibilities under this agreement. Such information shall 

include, but is not" limited to, complaints, charges, an~ 

investigative files. 

4. (a)· When theNLRB receives information obtained by EEOC, 

it shall observe the confidentiality requirements of section 706 (b) 

and sectiori 709(e) of the civil Rights Act of 1964, as amended, (42 

u. S. C. 2000e-5 (b) and 2000e-8 (e) ), as incorporated by section 

207(a) of the ADA, as ·would EEOC, except incases where the Board 

receives the ~ame info~mation from a. source independent of EEOC. 

Questions concerning the confidentiality requirements of Title 

• 	 shall be· directed to the Associate Legal Counsel for Legal 

Services, Office of Legal Counsel, EEOC. 

(b) . NLRB documents which are shared during this process 

constitute part of the Agency's investigative files compiled for , 

~aw enforcement purposes. In the event that any of the parties to, 

the EEOC proceeding, or any other'persons, request permission to 

inspect or copy any of these documents, apart from documents that 

are already in the public·domain (such as pleadings), EEOC will 

resist the demand for their product~on. consistent with the 

Freedom of Information Act, the NLRB would not produce affidavits 

or other non-public evidentiary materials while·a case is pending • 

• 	 2 

I 



However, after a case is closed, the ,NLRB is willing to release 

• 	 some case file documents pursuant to a, request' under limited 

circumstances. Accordingly, before releasing or disclosing 

information from any of the materials disclosed to it, EEOC will 

obtain the permission of the General Counsel of the NLRB pursuant 

to 29 C.F.R. section 102.118. 

, 
5. When an unfair labor practice charge is filed by an 

individual with a disability alleging that his/her collective 

bargaining representative has failed to fairly represent him/her, 

and that individual has also filed a charge with the EEOC alleging 

that, by the same conduct, the collective bargaining representative 

bas violated the ADA, the NLRB will conduct a preliminary 

investigation. If the charge is clearly nonmeritoriou5, the NLRB, 

~ absent withdrawal, will dismiss it~ In all other cases, the NLRB 

will defer the case for a reasonable period, pe'nding the completion 

of the investigation by the EEOC. If EEOC finds cause to believe 

that the ADA has b~en violated and successfully conciliates the 

charge" and further proceedings are not necessary to effectuate the 

purposes of the NLRA, the NLRB will seek ,a withdrawal of the charge 

before it. Absent such withdrawal, the NLRB will' dismiss. If 

conciliation fails, the NLRB will consult with the EEOC and will 

determine whether to defer the case for a further period or to, 

resume i~s processing, of the case. If the EEOC finds no cause to 

believe that discrimination' has occurred, the NLRB will resume 

proc;:essing of the unfair labor practice charge • 

• 	 3 



• 6. Where the NLRB has deferred an unfair labor practice 

charge under paragraph 5. above, EEOC 'will not defer such charges 

to the state FEP agency. 

7. When an unfair labor practice charg~ is filed by an 

individual with a disability alleging that. hislh~r collective 

bargaining representative has failed to fairly represent him/her 

regarding accommodating his/her disability in the workplace, and 

that ~isabledindividual has not filed a charge with the EEOC 

alleging that the collective ba;rgaining representative has violated 

the ADA, the NLRB will not'ify the charging party in writing of the 

right to file such a -charge under the ADA •. - The NLRB will then 

process the charge in the normal course!. However, if the charging 

~. party or EEOC notifies the NLRB of the filing of a charge with the 

EEOC, then the NLRB will process the charge in .accordancewith 

paragraph 5. above. 

8. - If a charge is filed by an individual without a 

disability, - alleging that an accommodation provided to an 

individual with a disability has-violated the NLRA,the procedure _ 

in paragraph 1. above will be followed. 

9. The parties to thi~ agreement will engage in periodic 

conSUltations in order to review its implementation • 

• 4 



" 

• 10. (a) This agreement may be modified at any time, provided 

that such modification is by mutual consent and in writing. 

(b) This agreement may, be terminated by either party: 

upon 30 days written notice of the other party. 

Tony • Ga, 
• I

Chal.rman' 
Equal Employment 
opportunity Commission 

• DATE: 11/16/93 DATE: 11/16/93 
" 

• 5 
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Issue: proposal to Issue Prototype Employment Regulations for 
Federally conducted Programs and Activities and Federally Assisted 
Programs and Activities Under section 504 to Reflect the 1992 
Amendments to the Rehabilitation Act of 1973 

Description: The Rehabilitation Act Amendments of 1992, P.L 102
569, ("the Amendments") were epacted into law on October 29, 1992. 
The Amendments include several provisions intended. to make the 
Rehabilitation Act of 1973 ("the Act")· consistent with the 
standards set forth in the Americans with Disabilities Act (ADA). 
'The Amendments replace the term '~handicap" with the term 
"disability" throughout the Act. The Amendments· also exclude 
certain conditions from the definition of impairment or individual 
with a disability, thus making the Rehabilitation Act definitions 
consistent with the ADA definiti"ons. The Amendments also make 
Title I standards generally applicable to employment cases arising 
under the Rehabilitation Act .. Specifically, section 506 of the 
Amendments amends section 504 of the ,Act by adding the following 
provision: 

• 
(D) The standards used to determine whether 
this section has been violated in a complaint 
alleging employment discrimination under this 
section shall be the standards applied under 
title I of the Americans with, Disabilities Act 
of 1990 (42 U.S.C. 12111 et seq.) and the 
provisions of sections 501 through 504, and 
510, of the Americans with 'Disabilities Act 
(42 U.S.C. 12201-12204 and 12210), as such 
sections relate to employment. 

The issue of whether the Amendments should be applied retroactively 
to cases pending on the date of enactment will be now be decided in 
light of the Supreme Court's recent decisions on the retroactivity 
of the civil Rights Act of 1991. See· Landgraf v. UFI Film 
Products, 62 U.S.L.W. 4255 (U.S. Apr. 26, 1994); Rivers v. Roadway 
Express, Inc!, 62 U.S.L.W~ 4271 (U.S. Apr. 26, 1994). 

As the lead agency on issues related to equal employment 
opportunity in employment pursuant to Executive Order 12067, it 
would be appropriate for EEOC to issue prototype employment 
regulations for (a) Federally Assisted Programs or Activities under 
section 504 and (b) Federally Conducted Programs or Activities 
under section 504. Affected Federal Agencies could then adopt and 
issue these regulations either verbatim or with appropriate 
tailoring. ' 

One possible approach would be.to draft a very brief regulation 
that simply incorporates by reference the ADA regulations set forth 
at 29 CFR Part 1630, as well as other relevant sub-regulatory 
guidance issued by the Commission. 



• status: These regulations are still in the planning stage. We 
have been informed that the Departm~nt of Justice is preparing to 
circulate to affected Federal Agencies an updated and revised 
prototype regulation governing the services aspect of section 504. 

Key Points: 

• The Rehabilitation A~t Amend~~nts of 1992 amend the 
substantive section 504 standards' governing employment to 

-conform to the ADA 

• Proposal to issue prototype employment regulations for both 
section 504 Federally Conducted Activities and Programs and 
Federaily Assisted Activities and Programs 

• One approach to the prototype regulations would be to 
incor~orate the ADA regulations by reference 

• 

• 




• 
.Issue: Review of Coordination Rule (29 C.F.R. Part 1690) Under 
Executive Order 12866 ' 

Background: 

Executive Order 12866, titled ftRegulatory Planning and Review, II was 
;signed by President Clinton on September :30, 1993 as part of the 
initiative to reinvent government. It directs agencies to review 
existing significant regulations to determine whether they should 
be modified or eliminated in order to 'implement the President' s
goals of reducing regul?tory burdens and enhancing interagency 
coordination and government-wide consistency on regulatory matters. 
Pursuant to the' Executive Order and its own workplan, EEOC 
designated the rule at 29 C.F.R. Part 1690 for review in FY 94. 
Titled "Coordination of Federal" Equal Employment Opportunity 
Programs, II this rule was published in 1980 pursuant to EEOC's 
obligations and authority under Executive Order 12067 to advise and 
consult with federal agencies about new rules and other issuances 
concerning equal employment opportunity. 

• 

Status: 


EEOC 	 designated this rule for review on April 7, 1994, and staff 
has prepared a memorandum summarizing a preliminary review and 
proposed revisions to the rule. Staff is .now preparing a workplan 
for revising the rule. 

Key Revisions: 

OLC proposes a revision to 29 C.F.R. Part 1690 with a preamble 
explaining how the revised rule advances the President's regulatory 
goals in Ex~cutive Order 12866. .' 

• 	 The Preamble will explain that, rather than becoming outdated, 
the rule's interagency coordination procedures are now 
particularly timely in light of the President's emphasis on 
government-wide coordination and regulatory consistency. The 
Preamble also will show :how this rule, in practice, has 
resulted in increased clarity and consistency in several new 
federal rules, for example the· DOT alcohol testing rules. 

• 
• The revised rule will clarify that Executive' Order 12067 

requires federal agencies to' coordinate all rules and 
issuances that affect or overlap the employment discrimination' 
statutes, even those that are not EEO statutes on their face. 
Examples are the DOT alcohol testing rules, and. the FHWA 
driver certification rules, both of which raised ADA issues . 

• 	 The revised rule will include, for the first time, separate 
procedures. for EEOC review of technical assistance materials 



• and other documents prepared pursuant to contracts or grants 
from other federal agencies. Since pas of the ADA, ,EEOC 
has received many such documents for review. 

The revised rule will emphasize the importance of early• 
consultation with EEOC, as soon as a rule is reviewed, by a 
responsible agency official. 

• 
", 
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THE f'l£SIOENr 

[3195-01) 

EncutiH Ordu 12061 June 30. 1918 

Provid"ltIg for (<>ordination of ~roI Eq'JOI Emproyment Oppot1un:ry Programs 
, 
.. 

By· virtut of tht authority "W'C"sted in m~ .u Prnident of the United Statn 

by the Constitution and statutes, of the United Statts. including S~ction 9 or 

Ilrorg;uw.:ation Plan Numbct- I of 1978 H~ FR 19807). it is.. ordf.'1'C'd as 

fol1ow-s: 


1-1. Jl1IjJlrmnt./Qritm Df /Uorgafti:.Jltitm Ptan.. 

1-101. Tht tnnsfa to the Equal £.mplOymt1U Opportunity Commission 

of all the function\ of the Equal Employm~t Opportunity Coordiruling 

Council. and tht ttrmin~uon of that Council. as provided by Sc-ction 6 of 

Rrorganiution Plait Nurr.bct- I of 1978 (43 FR 19807), shaU, be e(f«ti-w:e on 

July I. 1978. 


1-'2. Rt:!parui.biJities Df Ef(lUl1 Emplcy1flLTll Opfxrrtunitj CoIIIIII~n.. 

1-201. The Equ31 Employmtnt Opportunity Commission stull providt 
, ludership and coordination to tht t(forts of FtdtnJ depa.nmrnts and agen
ots to enforce all Feder'21 sututes, Executivt ordtn. rtgul~tions. and policits' 
which requirt equal employment opportunity without .rtgard to race. ·color. 
religlon. sex. national origln. age or handiClp. It Shall suiv~ to maximue 
tITon. promote efficiency. and diminate con1licl. compttition. duplication and 
inconsistency ~ong tht o~rations. fUnctions and jurisdictions .of the Fedtr'21 
departmtnts and .gencit! having responsibility for enforcing such sututes, 
Executi"e orders. regulations and policits. 

1-202. In ca.rrying out its functions under this orda the Equal Employ

ment Opportunity Commiuion shall c?nsult with and utiliu tht sp«ia.1 ~x~r


tise of Feder'21 departmtnlS and agencies with equal C1TIp\orment opportunity 

rtsponsibilities. The Equ:u Employment Opportunity Commission shall coop

c:T2t(' with such dep:artmcnts and agencies in the dischargt of their c-qual 

C1TIplopnrnt responsibilities. ' 


1-203. AU Federal depa.nmenu and agencies shall cooperate with and 

:usist the Equal Employment Opportunity Commission in the perl'orinanc~ of 

iu functions undtr this order :and shall fWTIish the Commission such reports 

and information .as it may requesL 


l-~. Spm/IL RtJportSibib.lia. 

1-301. To implement its rtsponsibilitics unda S«tionl-2. th~ Eqwl 

Emp\o')mt'nt Opportunity CO!flmission sh:lll. ,,"'hert feasiblt: . 


(a) de\'e1op uniform stlnd;uds. guiddines. and policies defining tht 

fUlurt of emplO)mtnl discrimination on the ground of nce, color. rtligion. 

sa., Nlional origin, :lge or handicap under all F~dn-al statutts. Extcuti\t 

orders. regul:llions. and policies which rc-quire equal C1nplormtnt opportunit),; 


(b) dt\'dop uniform Slllnd.:lrds and prucedures for ,n\-ntigations .1.nd com· 

plillnce reviews to be condU(1ed by fedenl dep3rtments and .1.ccnoC's under 

any Fedn-al Itatutt. Executive orda. rtcubtion or poJjcy requiring equal 


. emplofmenl opportunity; 
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THE 'USID£'HT 

(c) devdop procedures with the ;trrec~ed ;tgencies. including the use of 
memor.md;t of unders(;tnd~ng.to minimize duplio.tive invC'Stigations or com
pli;tnce reviews of p.nicubr emplo)'ers or classes of C'mploY<T1 or others 
covered, by F edenl sUtutes. Executive orden. regulations ,or policies requiring 
('(Ju.al C'mployment opponunilY: , 

(d) ensurC' that FC'deru deputments and agrnciC"1 de~dop their o"'n 
standards and procedures for undertaking nUorcemrnt actions when, compli
ance with C'qu.al C'mpl,oyment opportunity requirC'menu of any FC'dC'r.a1 sUtutC'. 
l..xC'CUtivC' orda. regulation or policy annot be' sC'curC'd by volunury means; 

(d <kvdop uniform record-l.C'C'ping and rC'pOrting r('(JuircmC'nu concCTn
ing cmploymmt pr.acLicC'J 10 be' utilizC'd by.all FC1kr:al c:kputmrnu and agcn
an having equal cmploymC'nrrnfon:CTnrnl rn~oilitks; 

(0 providC' for «hC' shuing of compliance l"C'Corc:U. f~dings. and Juppon
ing documC'ntauon among Fc.denl dC'panmrnts and agC'nciC's rC"1po~siblC' for 
(':nsuring C'qu.al C'mptoymC'nt opponunitr._ 

(g) dC"Vdop uniform tnining prognms for «hC' suff of FC'dcnJ dC'put
m,rnu and agC'noes with eqwJ C'mploymC'nt opponunity rnponsi,bilitiC"1; 

(h) <lUUt au FC"<knl dcp.;utm(':Ou and agC'noC'S with eqwJ C'mploym(':Ot 
opponuni,y rnporuibiJ;(~ in dC"Wdoping programs to 'providC' appropriatC' 
publio.tions and otha inform:ujon for «hosC' covC'rC'd and «hosC' protectC'd by 
FC'dC'ru cqu.al C'mploymC'nt opponunity staiutC"'S. E.xC'CUUvC' ordC'n. fegubtions. ' 
and policiC"1; and ' 

(i) initiatC' coopC'ntivC' programs, including thC" dC'"C'lopmC'nt of memo,.n- , 
<U of undC'rsunding belWC'C"n agC'nciC's~ dC"1ignC'd to improvC' thC' coordination 
of ('(Ju.al C'mploymC'nt opportunity compliance and C'nIOI:CCTnrnL 

1-~02. ThC' Eqw1 EmploymC'nt OpponunilY Commission sh.all assist «hC' 
Civil ServicC' Commission. or iu succC'ssor. in esublisrung uniform job-reutC'd 
qu;difications and rC'quireDlrnts for job dassifio.ti,ons and descriptions for 
Federu C'mploy«s involvC'd in enforcing all FedC'r.a1 C'qu~ C'mploymC'nt oppor
tunity provisions., , 

1-!sO!s. ThC' Equ.al Employmrnt Opponunity Commission shall issue such 
rules. rC'gubtions. policies, procC'dures or qrders as it dC'ems necessary to arry 
out its rC'sponsibilitiC's under this order. It sh;tll advisC' and olTC'r to consult 
with th,e aITC'cted FC'denl departmC'nlS and agenc,ies during thC' development of 
any proposC'd rulC's, rcogul;ttions, polioes. procedures or orders and sh;tll for
mally submit such proposed iuu;tncC's 10 aITC'ctC'd dep:utnlrnlS and agrnciC's at 
kut 15 woning d;tys prior to public announcement. ,The Equ.al Emplo)'mC'nt 
Opponunity Commission shall usC' iu bC'st C'ITorts to n:-ach agTeement "'ith thC' 
agencies OD mauC'r' in dis putC'. Dep;ti-tments and agencieJ sh.all comply with 
all .final ruin. n-gulations. policies. procedures or ord<T1 of «he EqUAl Employ
1nn1\ Opponunity Commission. , ' 

l-!SO..t. All FC'deru dC'panmC'nu and agrncies shall' advise and oITC'r to 
consult ",jth the Equ.al Employment Opponunity Commission during the de
velopmC'nt of any proposed rulC's, regulations. policies. procedures or orders 
concC'minl; cqu.al emplo)'men« opportunity,' DepUlmrnl.S and agC'nciC's shall 
formllIly submit such proposed issuances to diC' Equ.al Empto;"lTlC'nt Opponu
nity ~mmiss:on and othC'r interC'sled Fedenl dep;tnmenu and agenciC's at 
lC'ast IS ",orl.ing da~'s prior (0 public announcC'tnent. The E'1Ulll EmploymC'nl 
Opponunil)' Comminion 5n.lU rnic:,"' such proposC'd rulC's. rc-guilitions. poli- ' 
oC's. procC'du[C's' or ordC'n to C'nlure consiltency :among thC' opC'rations of the 
\'3rious Federal dC'p.lrtmC'nu :and agC'nCles, rnu:ancC's n:-1..tC'd to intC'TTl&l nun
~,C'mC'nc ..nd admininratiori arC' C'1lC'mp{ from this clearance procell. CaS(': 
h .. ndlin, procNurC's uniquC' to a singlC' prof'"llm :also UC' C'1(C'mpt. lIlthou,h th~ 
Equal Emplo~'mrnl Opponunity Commiuion m..y fC'view such proct'durel in 
ordC'[ to anure mnimum consistC'ncy '" ithtn the F t-da-..I ~u.aJ C'1TIptoymC'nt 
opponunit)' program, 
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• 
I-~OS. Bdore promulg'lIing signi(ic.mt rules. rcgul ,lOS. polian. prQ{c' 

" dures or orden involving equal employment 0pp0rlUnilY. the Commiuion and 
aITected depa~mcnu ,and agencies sh<lll afford the public an opponunilY to 

I comment. 
1-~06. Tht: Equal Employmt:nt OppOnUnil) Commission may malt: ~c

ommrndations conct:rning suIT size J.l\d rt:sourct: nt:'C"ds of tht: Fc-dcn..! depan
menU and agt:ncia having <:qual C'TTlploymcnt opponunity rapdnsibilitio 10 
the: OfflcC' of ~b.nagC'TTlrnt and Budge:t. , 

1-:ro1. (.lI) lJ is the: inlrnt of this ordCT Wt dURu1a betwe:e:n ?r among 
azc:ncin (on<~ m;men co"crc-d by dW ~rder stull b<- raolved through 
good {.lith droru of the: alTC"Clc:d agC'tloa to rn<:h muttUI .agn-cmrnt. Usc of 
\he.' disputt: tMOIuOon m~h.anism conuinC"d in Subsect.ioru (b) :a.nd (e) of this 
$«rion should b-c: fc.-sortC'd 10 only in c:xtnordinuy orcumst:a.ncC'S. 

(b) Whe:ne:vn- a disputt: ""hich cannot be" rnohe:d through good f:oaith 
drons arisa b-c:twe:e:n the: Equ.u Employment OPPortunity Commi,uion J.l\d 
anothe:r FC'den..! depU'tment or agency concerning the isswnce of an <:qual 
employment opponunilY rule. fegulation. policy. procC'dure. ordn- or any 
mauc:r <o"'~ by,this Order. the Ch.airman of the Equal Employmenl Oppor
lunity Commission or the he:oad of the aIT~ted dcpU'tment or :lgency may refer 
the m:oallef to the Executive Office of the Presiden!. Such rcfe:re.'nce must b-c: in 
writing 4Jld may not b<- m:oade Later than 15 worling days following r("(eipt of 
the initialing agency's nolice: of intent publicly 10 anno~nce an equal employ. 
ment opportunity rule. rcgubtion. policy. pro<:c-dure Of OrdCT. If no reference.' 
D m:lde within the 15 day pn-iod. the decision of the agcncy ",hich initiated 
\he proposed issuance will ~ome dTective. 

• 
(c) Following rc:fC'Tence of a disputed m:oatlcr to the Executive Office: of the 

Prnident. the Auist4Jlt to, the President for Domntic AIT.lin and Policy (or 
such olher offirul :u the Pre5id("nt may design:oate) shill designate.' :oan offici.u 
within the Excruuve Office of the President to meet with the :oafT~ted agencin 
to resolve the dispule ""iLhin :oa re<lsoruble time. ' 

l-i. Annual Rrp<m. 

1-401. The Eq~l Employment Opponunity Commiision sh.lll include. in 
the annual repon lnrismitted to the Presidcnt :md the Congrt'ss pursuant to 
Section 715 of Title VB of the Civil Rights ,Act of 1964. as amended (<42 
V.S.c. 2000c-141. a SUlement of the progress Ilut h.as been m:oade in achie\'· 
Lng the purpose or this order. The Equal Employment Opponunity Commis
sion sh.all provide Feden..! depanments J.l\d agencin :oan opportunity to com. 
men! on the repon prior to f?nnal submission. 

t-5. ~ Prvvi.n11fU. 

I-50 1. NoLhing in chis order sh.ill ~li("Ve <;Ir Insen the rnpomibilitics or 
obtig'Hions imposed upon 4Jl) poc:-non or entily by Fc-dcnl <:qlUl C'TTlpto~ment 
bw. Executive ordn-. reguhition or poliC}'. 

1-502. Nothing in this ordCT shall limit the Attorney Cc:-nen.fs role ;as 

legal adviser to the Excruu"e Bf:olnch. 

TfCt \\'fCrT'[ Hocn. 

JIIW JO. 1';'. 

• 

(FR Doc:. '1-11811 P"I1c4 ....'0....11; 4:11 pm) 
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fART 1690-PROCEDURES ON• INTERAGENCY COORDINATION OF 
EQUAL EMP.LOYMENT OPPORTUNITY 
ISSUANCES 

~bpart A-Generat 

5«. 
1690.101 Subject. 
1690.102 Purpole. 
1690.103 SuperuSiion. 
11190.104 Authority.' 
1ego.1OS Policy intent. 
1690.106 Scope.. 
1690.101 Definitiol's.' 

~bpart 8-Ruponslblllliee 

1690.201 Responsibilitiu. 

~art c-Po4idn and Procedures 

1690.301 Notif.cation to EEOC durins 
development of issuance•. 

1690.302 Isluances proposed by EEOC. 
1690.303 Consultalion with .rJect~ 

agenciel. 
1690.304, Coordination of propoled 

issuances. 
1690.305 Nondisclosure of propos~ " 

iSluances. ' 
1690.306 formal ,ubmission in absence of 

consultation. 
1690.307 Temporary waiven. 
1690.306 NOlke of unresolved dispute6. 
1690,309 Interpreta lion of the order. 

Subpart O-Reporting Requirements 

• 

1690,401 Reporlins requirement,. 

Authority; Sec, 715 ofT.tle VII of the Civil 


Rights Act of 1964. as amended. (4~ V,S,c. 

2D00e-14); R~(I!"8..nization Plan 1\:0, 1 of 

1978.43 fR 19807; E,O. 12067.43 fR 28967. 


Subpart A-General 

§ 1690.101 Subject. 
Procedures on Interagency 

CO(lrdination of Equal Employment 
Opportunity Issuances. 

§ 16So0.102 Purpose. 

These reSlllations prescribe the meanG 
by which review and consulta tion shall 
occur b~tween the f.qual Employment 
Opportunity Commis'sion and other 
Federal agencies having responsibility 
for enforcement of Federal statutes. 
Executi\'e Orders. regulation5 and 
policies which require equ.al 
employment opportunity without n!gard 
\0 race. color. religion. sex. national 
origin. age or handicap. Subsequent 
regulations wili expand on standards for 
the coordination of specific mailers 
referenced or alluded to herein. 

11690.103 Superleaslon. 

~one. These regulation5 are the first 
in a serieG or Instructionl issued by 
EEOC punuiont te its authorit)· under 
Executive Order 12067. 

• 
11690.104 AllttlCM1ty., 

The,e regulation, are prepared 
pursllant to the Equal Fmployment 

Opporlunity Commission's obligation 
, and authority under Section 1-303 and 

1-304 of Executive Order 12067 
(Pro\"iding for Coordination of Federal 
Equal Employment Opportunity 
ProgramG) 43 rn 28967. July 5. 1976. 
(These regulations will also appear as ' 
EEOC Management Directi"e No. 1000). 

f 1690.105 Policy Intenl 

These procedures will gO\'em the, 


conduct of such agencies in the 

dC\"elopment of uniform standards. 

guideline, and policies for defining 

discrimination. uniform procedures for 

in\'estigations and compliance re\'iews 
.nd uniform lecordkeeping and . 
reporlins ~irements and training 
progJaJa5. ~ prooeduru will also 
lacilitat~ information sharing and 
programs to develop appropriate 
publication5 and other cooperati\"e 
programs. The goals of uniformity and 
consistency are to be achie\"ed with the 
maximum participation and re\'iew on 
both an infonnal and fonnal basis by 
the rele\'ant Federal agencies and. 
fmally. by the public. ',' 

§ 1690.106 Scope. 
These regulations apply to Federal 

agenci!'s ha\'ing equal employment 
,opportunity program r~sponsibilities or 
authority other than equal employment 
responsibilities for their own Federal 
employees or applicants for 
'employment. Its provisions do not apply 
to issuances related to internal 
management or adminislIati~n of the 
agency. 

§ 1690.107 Oefinlt1onL 

(a) "Affected Agency" means any 
agency ~hose programs. policies. ' 
procedures. authorit\" or other slalutor\' 
mandates"(includtng"coverage of groups 
of employers. unions. State and local 
go\"e:nments or other organiZations 
mandaied Ly statute or Exec'uti\'e 
Order} inc;;ate that the agency mil)! 
ha\'e an interest in the p~oposed 
issuance.. 

(b) "Agencies" means thos'e E,ecutl\'e 
and independent agencies. agency , 
components. regulatory commissions. 
and ad\'isory bodies ha\'ing equal 
employment opportunily program 
responsibilitips or a'ithorit} otlie~ thdr. 
equal employmf>nt opportunity 
responsibilities for thelT own Federal 
e'mployee,. ' 

(c) "Consultation" mean, the . 
exc:hange of advice and opinion, or. a 
s\Abject occurring among the EEOC and 
affected Clgencie, LeforI.' furmal ' 
lubmi.sion of the issuance. 

A-IO 
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• (dl"Formal Submission" muns the 
tran'imillal of a wrillen. publication. 
ready document by the issuing agency 10 
the EEOC and other affected agencies 
for at lealt 15 working days from date of 
receipt. The formal lubmiss,ion .hall 
take place before the publication of any 
'nuance .. a final document. 

(e)"lnternal or Administrative 
Documents", pUrluant to I-J.04 of Ihe 
Order, may include. but are not limited 
to forms for inlemaJ audil aDd 
recordkeeping. fonn. fO( ~rformance 
and program "_tu.'ion; infernal 
directive. dealing with program 
accountability; routine intra.asency 
budget forms; intra·agency agreements: 
correspondence which does not transmit 

• 

,significant new policy interpretations or 
program .tandards having an impact 
upon other Federal agencies; tables of 
organization; and other documents 
telling forth IIdministntive procedures 
for the conduct of programs, Internal or 
administrative documents do not 
include compliance manuals. training 
materials. publication, or any other 
internal dOC\lments selling forth 
procedures for the resolution of 
complaints. ,tandards of review or 
proof. or any other policit;s. standards or 
directives having implications for Mn· 
i"ederat employees. ' 

(f) "Issuance" refers to any rule, 
re-gulation. guideline. order. policy 
directive. procedural directive. 
legislative proposal. publication. or data 
collection or recordkeeping instrument. 
It 81so includes agency documents as 
described above. or revisions of such 
document•• developed pursuant to court 
order. "Inuance" does not include 
orders issued to specific parties as a 
resuh of adjudicatory·type proce~s. 

{gl"Order" means Uf'Culive Order 
12067 (Providing for Coordination of 
Federal Equal Employment Opportunity 

, Programs). 
(h) "Public Anno1l.lla!ment" means the 

. publication of a document in final form 
in the Federal Register or to any other 
promulgation for generalaseney or 
public reference. ' 

(i) hSignificantluuance- me!lfts any 
.inuance which the public mu.1 be 
:afforded an opportunity to comment 
,upon. In determining whether an 
linuance ia sisnificanL the EEOC .hall 
apply the follOWing criteria: 
I (t) ']'he tn»e and number of 
Individual.. bu.inelle•• OilaniI.tiona. 
'~.7Iployerl. labor union•• or Stale and 
'oa1llovenunent. affected: 

foCI Tht' relation.hip of die propowd 
inuance to lhoM Gf olMr ~ aad 
agencie •• 

Subpart 8-JtespoNlbllltlu 

11690.201 ~ 

(al The Director of the Office ,of 
Interageney Coordination (OIC) is 
responsible for coordinating the 
consultation and review proceu with 
other agencie. on any iuu&llces covered 
by the Order. 

rbl All federal alr1'lCW' &han advis.e 
and olle. to consult with ~ EEOC 
during the development of any proposed .~ 

issuances. concerning equal employment 
opportunity which afiect the obliiationa 
'of employel'$. labor CIlanil:.alioris. 
employment agencies or other Federal 
agencies. 

(c) The Equal Employment 
Opportuni.lyCommission shall advise 
and offer to consult with the affected 
Federal agencies durin« the 
development of any propos..ed issuances 
concerning equal employment 
opportunity which afiKI the obligatiom 
of employers. labor organizations, 
employment agencies or other F~eral 
agencies. 

~bp..1rt C-f'olicles and Pf~' 

I Hi9(l.30 1 Hotff\catlon to £EOC cfvr1ng 

d'fvt.'4opm..m of mual\Cft.. 


(a) Agencies ,ball notify the ." 

Commission whenever they inlen.d to 

develop, a significant issuance or'an 

issuance affecting other agencies so that 

potential duplication. overlap. or 

inconsistency with the propo<lsed ' 

issuances of other agencies can be 

identified before lub4lanli.al agency 

time and resource, bave been expended. 

T'be requirement for consultation applies 

whether or not the 8gency plana to 

publisb the issuance in the FedUal 

Re-gister ror public comroent. 


(b) Whenever an agency of th~ 


Federal governmenttiniLialing agency) 

develops a proposed issuance whic.b 

wiU reqwre Consullation amana the 

affected agenaea. Il responsible official 

of that agency or agency compoo.enl 

shall initiate c.onJul~lion by aubnLitt.i.r18 

an early drafl of the appropriate 

docW1len~. preferably ahu review at 

the first or aecond IUpeNltorJ lavel. to 

the chair of the EEOC (AliN: Director. 

OIC). The .ubmiuion .hall be tMde 

prior to the point that the iNVa.aot i.e 

deetMd final and read)' for publication 

aad .haU indicate the appropri.lte oftic:e 


• 
\ (11 The complince and report1nc or penon r..ponsible fO( deYeloplBeAt 
reqvirement. like')' to be Involved; of the illuanOL, " I (l) The impact on the identific;.ation (c) EEOC recocnile. that aubsequeal 
lind elimination orllitcricnination in inlra·alenc), clearance activiti~ mar' 
~mployment; chance the policie. outlined in tile 
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• 'I ance ~nd may add or delete items 
uded in prior drafts. Therefore., 

•	 ing this period of policy , 

elopmenL an initiatins agency shall 


• be'bound by the contents of drafts \ 
which precede the fina I dra ft. 

'(dl Except as provided in Section 
16'90.307. in no instance fihallthere be 
foballlubmission to the EEOC or the 
arfected agencies without prior 
co'nsultation pursuant to Section 1-304 
or:the Order. ' , , 

(e) Where .n Bgency issuance is 
related'to the internal management or . 
adbinistration or the agency. the 
iss:uance is exempt from the ' 
consultation process under the Order. 
Th:e initiating agencies will make the 
detennination of what must be 
submitted. When the agencies are in 
doLbl. EEOC will detennine the extent 
to which a particular issuance is 
co~ered by this exemption. 

1 
§ 1,90.302 ''Uua~ PTQ9OH'd by EEOC. 

Whenever the EEOC propt>ses to 
de~elop a significant issuance or any 
issLance requiring consultation. the 
pn::icedure outlined in these regulations. 
sJJlI also apply. as set forth in Section 
1-303 oC the Order. The EEOC shall 
ad~'ise and consult with other affected 
ag~ncies whenever it develops an 
. ~ance. in the same manner and to the 

e extent a5 other agencies are 
•	 uired to do in § 1690,301 above and 


other sections below. ' 

I' 

§ 1590.303 ConsuftJtion "'Ith aHected 
.i~ncleL 

I 
At the start of consultation. the EEOC 

sb~\1 detennine which other agencies 
woWd be affected by the prop~ed 
iss~ance. and the initialing agenc), (;haU 
corlsult with such agencies. Initiating 
age~ncies shall also consult with other 
8g~ncies which claim that their internal 
eqJ~al em;>loyment opportunity or 
personnel programs llre affected by 
proposed is~uances other1l\'ise dJrecled 
at exlernal equal E'mployment 
()p~ortunit~' eUOTlS, Agencies mav 
cotisult with any other agencies that 
they believe would be 8ffected'b~' Ihe 
issuance. The consultation perioc shall 
be tletennined by the parties. During Ihe 
con'sultalion period. the EEOC shall seek 

. to r:esoh'e any disputes with the 

initiating agency before publication, 


I 
115,90.304 Coordination of pr~ 
I..uance-

I 	 ' 
(a) Procedure fer publicctio!l of 

proposed issucnce. (1' If the inill~ting 
age;ncy. aher con.ultation with EEOC. 
propose. to publiah the jsauance (or 

tl
urPosell of receiving comment. from 
e :public. it .hall confer with EEOC 

nd agree on 8 mutually agreeable 

length of time. no les, than lS wo~king 
days. during which the proposal ahall be 
submitted to all affected Federal 
agencies pursua'nt to Section 1-304 of 
the Order. The period of review ahall be 
lIufficient to allow all affected agencies 
reasonable time in which to properly 
review the proposal. 

(2' When an affected agency wishes 
an extension of the review period. it 
shaU make auch request of the initlatins 
agency. If the initiating agency does not 
grant the request. the affected agency, 
may then make that request of EEOC. ..EEOC IMy. at its dilcn:tioa.. £faDI the 
additional time'reqlJH'ed. wltereupcm 
EWC will infonn the initiatil'l8 llsency 
whicb Ihall extend the review period. 
EEOC shall al60 infonn the initiating. 
agency of the reasons for the extension. 

(3) After 15 working days. if the EEOC 
has not requr.&ted an extension of time 
or otherwise communicated the need fur 
morl! time to review the proposal. the 
iniliating agency may proceed to 
publication of the proposed significant 
issuance for public comment for at least 
60 days. . . 

(4) During this public comment period. 

certain iSl>ues may be submitted 10 

emplcyer and employee representatives 

for comment pUJ"Suant to Section Z(c) of 

Executive Order 1Z044 (Improving 

Government Regulations) which 

requires that agencies give the public an 

early and meaningful opportunity 10 

participate in the development of 

Significant r,egulations. 


(bl Procedure for publication of final 

issuance. After the period for public 

comment has dosed. the initiating 

agency shall then incorporate the 

changes it deel1's appropriate and 

forward to EEOC for review. a copy of 

the document as published. a copy ofthe 

document as amended. with changes 

highlighted. any staff analysis. and a list 

of commentors, EEOC or affected 

agencies may review and copy the 

comments received, The time needed to 

review these materials shall be agreed 

on by the EEOC and the initiating 

agency. After completion of this review. 

the initiating agency shall formally 

submit the proposed final issuance to:a:1 

arJec\ed agenciel for al leat lS wor).ing 

dar! prior to publication. 

§ 16to.30S Hondls.ctoaufe 0/' pmpoaed 
I~L 

(a) In the interest of encouraging full 

interagency discussion of these mailers 

and rxpediting'the coordination pruceu. 

the EEOC will not discuss the proposed 


, issuances of other agencies at an open 

Commission meeting where diado,un! 

of information would be likely to , 

significantly frustrate implementation of 

a proposed agency actior!. The 
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• 


• 


• 


O:lmmililion will make thi. 
determination on a cese by case buls. 

(bl Requests by the public for draft. of 
proposed issuances of another agency 
will be coordinated. In appropriate 
circumstances. with that agency and the 
pel'1lon submitting the request .hall be 
ao notified. The decision made by thaI 
IIgency with respect 10 such proposed 
issuances will be honored by the 
Commission. 

t 1690.3OC formal wbmI.ulon In abMnc. 
of (;onauttat.Ioft. 

If an initiating agency bas an i"uana: 
which was already unlkr developmenl 
on or before ruly 1. 1978. when 
Executive Order 12067 became efiective. 
and on which there has been no 
consultation. the Bgency .hall 
immediately notify the EEOC of the 
existence of .uch proposals and the 
following procedure shall apply: 

(al EEOC shall confer with the 
initiating agency and shall determine 
whether the proposalllhould be the 
subject of informal consultation and/or 
formalliubmission 10 other affected 
Federal agencies pursuanllo Section 
1-304 of the Order. This does not 
preclude the rigbt of the agency 10 
c.onsult with any other agency it wishes. 

(b) If the EEOC decides that informal 

consultation and/or formal submission 

is necessary. it ehall confer with the 

proposing agency and agree on a 

mutually acceptable lengtb of time for 

one or both (the informal consultation 

8nd/or formal submission). 


(c) The period of formal submission 

shall be sufficient to allow allafiected 

agencies time in which to properly 

review the proposal. While 5uch period 

may be longer. in no'instance may it be 

,honer than 15 working days. 


11690..307 Temponry w~ 

(a) In the event that the proposed 
issuance is of great Jength or complexity. 
the EEOC may. a\ i\s discrelion..lI'snt. 
temporary waiver of the requirements 
c.ontained in 11690.303 or I 169(llO4. 
Sucb waivel'1l lIlay be granted if: \1) The 
period of consultation and thorough 
review required for these documents 
would be so long as to disrupt normal 
agency operations; or(2} the initiating 
agency is issuing a document to meet an 
immediate statutory deadline: or {3} the 
initiating agency pres.ents other 
compelling reason. why Interim 
inuana i. enentiat. • 

(b) In the event of a waiver. the 
Initiating agency ,ban clearly indicate 
that the inuana i. interim. has been 
publi.hed pUl'luant to a wavier. and Ie 
.ublect to relllew. EEOC releNe. the 
right. after publication. to review the 
document in light of the objective. of the 

Order. The Initiating agency mllY make 
rubstllntive conforming dlan,get In light 
of commeNt by EEOC and other 
affected agencies. 

11~9().3OI Nou.c:. of ~~ 
(a) The di'pute. resolution mechanism 

in Section 1-307 of the Executive Order 
.ho~ld be ute<! only in extraordinary 
circumstances. and only when further 
good faith effort. on the part of the 
E:EOC lind the agency involved would 
be ineffective In achieving. resolution 
or the dispute. Before using'the disputes 
ft'lIOlution medlanlsm. the EEOC or the 
initiating agency must have. fully' 
par1idpaf~d in the ooordination Pro<:na. 
incl udi"'3 giving notiflcatiori to the 
EEOC and the affected agende. of ifa 
intention to publish in final within 15 
working days. 

(b) EEOC or the affected agency sball 
then send written notification of the 
dispute and the reason. for It to the 
EEOC and to the other affected 
~encies. Thereafter. but within the 15 
day notice period. the EEOC or the 
affected agency may refer the dispute to 
the Executive Office of the President. 
Sucb reference may be made by the 
Oair of the EEOC or the head of the 
Federal agency. If no reference is made 
l<-;thin 15 WOMc.ing daY6:'tbe decision of 
the agency which initiated Ihe proposed 
i!suance will become effective. 

f 1690.309 1n1~ of the 0nJe0r. 

Subject to the dispute resolution 
procedures set forth above and in 
accordance with Ihe objectives set forth 
in'1-201 and the pro~dures in 1-303 of 
the Order. the EEOC shall interpret the 
meaning and intent ofthe Order. EEOC 
also wilHs.,ue procedu.ral changes Wlder 
the Order. as appropriate. after advice 
and consultationwith affected agencies 
u provided for in these proced\1re'5. 

Subpart ~eportlng Reql.linl!menU 

11690.401 Reporting requnmenta... 
The regulation. do not e.tabli.b 

reporting requiremenll other than the 
required notices of prow-sed rulemllling 

. and formal and informal review. 
Irtl Doc. ....,,_ Fl!.l1O-_ • ..,.... " 
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This is not a presidential record. This is used as an administrative 

marker by the William J. Clinton Presidential Library Staff. , 

This marker identifies the place of a tabbed divider. Given our 
digitization capabilities, we are sometiines unable to adequately 

scan such dividers. The title from the original document is 
indicated belo*. 
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.Issue: 	 EEOC's Policy statement"on Al~ernative Dispute 
Resolution 

Description: The Administrative Dispute Resolution Act (ADRA), 

5 U.S.C. 571~583, authorizes and encourages federal agencies to 

utiliz~ alt~rnative mean~of resolving 4isputes in lieu of formal 

adjudication or litigation. The alternatives suggested include 

settlement negotiations, conciliation, mediation, factfinding, 

minitrials and arbitration; section 3 of the ADRA requires' each 

agency to adopt a policy statement that examines alternative 

dispute resolution (ADR) in connection with the agency's informal 

and formal adjudications, rulemakings, enforcement actions" 

contract administration" and litigation'brought by and against 

the agency. section 3 also requires each agency to designate a 

senior official as its dispute resolution specialist,.~p be 

responsible for the policy and program implementing the ADRA. 


The Chairman h~s designated the Legal Counsel as the dispute 
resolution specialist. The Legal Couns~l has overall 
responsi~ility for providing guidance t¢ the Commission on 
developing, coordinating, and implementing the agency's ADR 
initiatives. A steering Committee, consisting of a 
representative from the offices of Inspector General, EEO, 
Management, Federal Operations( Program'Op~rations, and General 
Counsel, has been formed to work with OLC on ADR . 

status: The Commission published, a request for comments in the 
Federal Register on July 21, 1993. See, attachment. Generally, 
all of the comments supported the use of ADR at EEOC.' In 
coordination with the steering Committee, Legal Counsel has 
drafted a policy statement on ADR and an accompanying Commission
.wide action plan., See Attachment., The,policy statement and 
Commission-wide action plan will be transmitted to the Commission 
for its con~ideration in the near futur~. . 

Key Points: The draft ADR Policy statement affirms the 
commission's commitment to the exploration of a range of 
alternative methods for resolving disputes in all of its 
activities,with an emphasis on private: sector charge resolution. 
The major 	issues raised by the comments and addressed in the 
draft policy statement are that the Commission, should: 

• reject the concept of forced arbitration from the Supreme 
Court's Gilmer decision; 

• encourage the use of ADR by private employers; and 

• ensure that third-party neutrals are trained in EEO law. 

The proposed 1994 action plan 'for the Commission includes 13 
steps involving many diverse activities of the agency_ These 
steps include: 	 ' 

• resumption,of the internal EEO mediation pilot; 

I 
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• providing guidance to the feder~l EEO community by adding 
a chapter on ADR to Management Directive 110; 

• considering the commission's mediation pilot for cha,rge 
processing; 

• continued adherence to ADR principles by agency counsel 
in litigation brought by or against the agency; and 

• conducting the initial training of employees on ADR . \tech nl.ques. 



F~der.d RegiSter .1.Vol. 58, No .. 138 I Wednesday, Juiy 2i. 1993 J Notices :H1023 . 

'. 



-, '-. .:.::".~'" ",'.. ...• ~,."'···"«;.;~~;1i~4?;.~~:~r1Jfr..:·?·::H~:1~t0:;~~r',\\~~ ·;·c:···.-· 
.::--Fed';£··~·~is·tcr:' VoL, 58~; No~·'.138··I·\V~d1~~~}:~j§I)r21;'j~93:,? '. _. ~~_~:L .:~.":~,.:"" 



Fcd.cr.al Register I VoL 58, No. 138 l Wodnesday, J!.dy 21, 1993 I Notices 3!l025 



• POLICY STATEMENT ON ALTERNATIVE DISPUTE RESOLUTION 
i, 
I 
i 

I. , PURPOSE 

The Equal Employment.opportun.ity Commis!:;!ion believes that in many' 
of i,ts operations greater flexibility in' using alternative means 
of resolving disputes, oth~r than formal legal proceedings, may 
provide faster, less ~xpensive, less co~tentious and more 
productive results. Therefore, in accor.dancewith the 
requirementspf the Administrative Disp~te Resolution Act of 1990 
(ADRA) (Public Law 101-552, .codified at !5 U.S.C. sections 571
583), the commi,ssion is adopting thfs s~atement of Alternative 
Dispute Resolution (ADR) Policy implemented by a Commission-wide 
Plan. ' , 

The Commission's Policy and Plan also r~spondto Congressional 
directives in the 'Negotiated Rule~aking ,Act of 1990 (Public Law 
101-648, 5 U.S.C. sections 561-:-570) (commonly called 'IReg-Negll ), 

and recent legislation expanding th'e co~mission' s jurisdiction 
and enforcement responsibilities that encourage the agency ~o 
consider alternative dispute resolution :methods in rulemaking and 

, complaint processing. " " ' 

• 
I " 

EEOC has utilized certain dlsputeresolution methods as part of 
its basic program fun'ctions. The' statu~es enforced by the 
commission'require that it attempt to settle and conciliate 
discrimination complaint~'before consid~ring ljtigation, and EEOC 
routinely utilizes such procedures. 1 This' policy statement 
represents a much broader commitment by :the Commission to examine 
and consider use of a wide ~ange of AQR ~echanisms in all of its 
activiti~s, and'to,utiliz~ such mechanisms where appropriate,

, • I

legal and effect1ve. 

II. BACKGROUND 

A. . ADRA Requirements 

The AdministrativeDisput'e Resolution Act (ADRA) authorizes' and 
encourages federal agencies to utilize ~lternative means of " 

'resolving. disputes. in lieu of formal ~djudication or litigation. 
The alternatives suggested includ.esettlJement negotiations, 
conciliation, fuediation,~actfinding, minitrials,and arbitration. 

• 
lIn addition to regular use of conc~iliation and negotiation, 

the Commission has taken a number of speci,al actions to explore and 
implement ADR techniques in its activities. These activities are 
described more' fully' in EEOC' s Request for Public Comment on' the 
use of ADR. 58 Fed. Reg., 39023 (July 21,i 1993) ~ 

1. 
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section 3 of the ADRA requires that each federal agency adopt a 
policy statement which examines ADR in connection with the 
agency's informal and formal adjudications, rulema~ings, 
enforcement actions, contract administr,ation, litigation brought 
by or against the agency and other activities. section 3 also 
require~each agency to designate a s~tiior official as it~ 
dispute resolution specialist, to be responsible for the policy 
and program implementing the ADRA. ,This section further requires 
agencies to provide ADR training for i~s di~pute resolution 
specialist and other staff involved in iimplementing the agency's 
ADR policy. Finally, section 3 directs: the agency to review its 
contract agreements, to determine whether such agreements should 
be amended to authorize and encourage' use of ADR. 

B. Other Legal Reguirements Related to ADRA,. 

The principles and requirements o'f the ADRA are buttressed by 
numerous other legal requirements that apply to EEOC activities. 
Specifically: 

1. Title VII and the ADEA 

Both Title VII of the civil Rights Act of 1964, (Title VII) and 
the Age Discrimination in Employment Act of 1967 (ADEA) contain 
conciliation provisions. section 706~~) of Title VII, 42 U.S.C. 
2000e-S(b), requires that the commissia:n endeavor to eliminate 
any alleged unlawful employment practice by informal methods ,of 
conference, cohciliation, and persuasiQn on every charge where it 
has made a tletermination of reasonabl~ ~ause. In addition, 
Commission regulations authorize commission personnel to seek to 
settle charges through negotiated settlements prior to a finding 
of reasonable cause. 29 C.F.R. section 1601.20. 

section 6 of the ADEA, 29 U.S.C. 626(d), similarly requires the 
Commission"to promptly seek to eliminate any alleged unlawful 
practice by informal methods of conciliation, conference, and 
persuasion. 

2. The ADA and the civil Rights Act of 1991 

The Americans with Disabilities Act of 1990 and the civil Rights 
Act of 1991 recently added more specific provisions encouraging 
EEOC to use ADR where appropriate. The;se identical ADR 
provisions state: 

Where appropriate and to the extent 'authorized by law, the use of 
alternative means of dispute resolu"tion,including settlement 
negotiations, conciliation, facilitation, mediation" factfinding, 
minitrials, and arbitration is encouraged to resolve 'disputes 
arising under, this Act ••• 

See 42 U.S.C. 1981 note; 42 U.S.C. 12212 
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e 3. The Negotiated Ruiemaking Act of 1990 ("REG-NEG") and 
Executive Order 12866 

The Negotiated Ru1emaking Act sets forth criteria for the use of 
negotiated ru1emaking in appro~riate ci~cumstances and 
establishes a framework for the conduct of negotiated rulemaking 
by federal agencies .. This framework includes bringing 
potentially adverse parties and interests together to participate 
in the initial formulation and drafting of regulations, so as to 
minimize later di~putes that often result in costly and time- . 
consuming litigation. . . . 1· 

The "Reg-Neg" Act is supplemented by Executive Order 12866, 58 
Fed. Reg. 51735 (October 4, 1993), whic~ establishes the 
procedures to be followed by federa.l governmental agencies in 
promulgating regulations. The Presiden~ial memorandum 
accompanying this Executive Order, dated September 30, 1993, 
directs each agency to identify at least one rulemaking which the 
agency will develop through negotiated rulemaking during the 
upcoming year or to explain why negotiafed rulemaking is not 
feasible.· . 

4. Executive Order 12778 

section 1 of Executive Order 12778, 56 Fed. Reg. 55195 (October 
25, 1991), requires federal government attorneys to attempt to 
resolve disputes "expeditiously and properly befote proceeding toe· trial." The Executive Order requires pl7e-filing notice of a 
complaint, attempt atconci~iation, agr~ement to participate in 
settlement conferences and the use of appropriate ADR techniques 
other than binding arbitration. 

5. Executive Order 12871 

Executive Order 12871, 58 Fed. Reg. 52201 (October 6, 1993), 
requires agency heads to provide "systematic training of 
appropriate agency employees (including 'line manager~, first line 
supervisors, and union representatives who are federal employees) 
in consensual methods of dispute resolution, 'such as alternative 
dispute resolution techniques and interest-based bargaining, 
approaches." . 

6. National Performance Review 

Finally, the Report of the ~ational Per~ormance Review, chaired 
by Vice President Al Gore, dated s~ptemQer 7, 1993, strongly 
encourages agencies to expand their use of ADR and Reg-Neg. 
(Report of the National· Performance Review, pages 118 and 119). 

e 
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c. Public Comment on the Use of ADR in EEOC Procedures. 

On July 21, 1993, the Commission published in the Federal 
Register a request for comments on the use of ADR and negotiated 
rulemaking at EEOC. 58 Fed. Reg. 39023. sixteen comments were 
timely received. Generally, all of the comments supported the 
use of ADR. Three comments supported ~DR in federal sector 
complaint processing. ,Thirteen comments addressed EEOC's use of 
ADR in processing private sector charges of discrimination. 
While the commentors generally supported the use of ADR in this 
area, several indicated the~r inability:to respond further until 
additional information is available on the results of the 
Commission's 1993- 94 pilot ADR project. 

One commentor strongly argued that what~ver policy or~~~ogram .the 
Commission adopts must be designed to encourage, rather than' 
discourage, companies and other parties!to seek resolution of 
disputes. The Commission recognizes thqt both in the private and 
public sectors, current dispute mechani~ms, mostly administrative 
and negotiated grievance procedures, are not resolving disputes 
as they once did. Generally, as a resu~t, a number of disputes 
that in the past might have been resolv~d in a grievance process 
are now being filed in theEEO forum in order to provide greater 
rights to the employee. . 

Several commentors discussed the significance of Gilmer v. 
Interstate/Johnson Lane corp., 111 S. ct. 1647 (1991), to any ADR 
policy adopted by the,Commission. In Gilmer, the Supreme Court 
held that an ADEA claim can be subjected to compulsory 
arbitration under an arbitration clause 'contained in a 
registration application with the New Yqrk' Stock Exchange. The 
commentors believed that the compulsory nature of arbitration 
made it inappropriate for an ADR program. Under the ADRA, 
neither party to a dispute should be ab~e to mandate use of a 
binding method of 'resolution. Any ADR program or project 
developed by the commission will not per;mit a mandate ,for 
compulsory binding arbitration. 

Several commentors stressed the importance of training as part of 
any ADR program, noting that the ADRA requires that the agency 
dispute resolution specialist and others responsible for 
implementing, the Act be provided with tiaining in the use of ADR' 
methods. The Commission's ADR Policy and Plan strongly support 
this view. In addition, the Commission 'believes that any 
individual serving as a neutral'must' hav:e training in the 
theories and practice of employment discrimination law. 
Therefore, as part of any ADR prog~am or project, the Commission 
will specify minimum training requireme'nts for Commission 
employees and for neutrals participating in the program or 
project. 

4 
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IIl. 	Equal Employment Opportunity commission Alternative Dispute 
Resolution policy and Plan 

A. 	 Policy 

The Equal Employment Opportunity commission is firmly committed 
to the exploration of a range of alternative methods for 
resolving disputes in all of its activities, including formal and 
informal adjudications, rulemakings, enforcement actions, 
contract administ~ation and litigation Biought by or against the 
agency. The Commission is equally comm~tted to the u.se of such 
methods where appropriate and feasible. ' The Commission believes 
that increased flexibility in using alt~rnatives to formal legal 
proceedings may provide faster, less expensive, less contentious 
and more productive results in eliminating workplace ._. 
discrimination and in all c~mmission operations. 

The Commission recognizes that increased use of a range of 
alternative dispute resolution methods may be an important tool 
in processing discrimination charges, a~ a time when its charge 
workload is increasing at a record rate, ·and budget restrictions 
prevent the hiring of sufficient additi~nal staff. Accordingly, 
the Commission will continue to explore :the expanded use of such 
techniques in its charge processing activities. 

The commission will consider all alt~rnativ~ dispute resolution 
procedures, especially conciliation, se~tlement ~negotiations, 
mediation, minitrials and arbitration. The Commission will also 
examine areas where negotiated rulemaking procedures may be 
effective in developing regulations under ··its various 
authorities. 

Where necessary and ·as recognized by the ADRA, the Commission 
realizes that it will continue to seek a:ppropriate legal remedies 
through litigation. Nothing in this policy statement should be 
construed as an abdication of the Commis~ion's res~onsibility to 
pursue appropriate remedies for discrimination through full 
exercise of its enforcement powers. 

In addition, the commission recognizes that at times, disputes 
can be resolved between an employer and an employee before a 
qharge is actually filed. The Commission recognizes that in 
those instances, ADR techniques may be used to resolve those 
disputes. The Commission wishes to emphasize, however, that the 
use of any pre-charge ADR techniques doe,S not impact on one's 
ability to exercise any of his or her statutory rights, including 
the right to file ac~arge with th~ commission. 

. 
While the Commission will seek to utilize ADR methods in all 
activities where feasible and appropriate, there are instances in 
which such use would not be appropriate.' The Administrative 
Dispute Resolution Act (ADRA) recognizes' that ADR should not be 
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used where there is a need to maintain established policies of 
special importance, where resolution of a dispute would have a 
significant effect on non-parties, where a full public record is 
important and where the agency must main~ain continuing 
jurisdiction over a matter. I 

The Commission's use.of ADR procedures in processing 
discrimination charges also must be governed by certain other 
restrictions, consistent with the provisions of the ADRA. These 
include: 

Limits on Binding Arbitration 

Arbitration may bea useful form of alternative dispute 
resolution. However, it is not appropriate under the~ADRA, and 
will not be appropriate under the Commission's ADR policy, for 
any party to a dispute to mandate use of, a binding method of 
arbitration. 

Confidentiality 

A confidentiality provision in the ADRA generally prohibits the 
disclosure of settlement communications in an ADR proceeding. 
Under this provision, where a neutral is: requested to disclose 
protected documents in a subsequent proceeding, the parties must 
be advised of this request to enable them to voice any opposition 
they may have to that disclosure. ADRA also gives the parties 
the authority to agree to modify the confidentiality provi~ions. 
The Commission recognizes the importance'of confidentiality in 
implementing any effective ADR program. ,In order to encourage 
participation in such programs, the Comm~ssion will include 
confidentiality provisions in all of its'ADRprograms or 
projects, and will notify the parties tO,the dispute of the 
protections offered by the confidentiality provision. 

Priority for Training 

The Commission believ~s that, training both in the use of ADR 
techniques and in theories and practice of employment 
discrimination law are essential for successful use of ADR in 
resolving EEO disputes. Accordingly, any program or project that 
it initiates will specify minimum training requirements for 
Cc;>mmission employees and for,any individuals serving as neutrals 
in the dispute resolution process. 

B. ADR Plan 

The Commission's Legal Counsel has been designated the agency's 
ADR specialist and has, been directed to draft the policy 
statement on the use of ADR in commission processes. The Legal 
Counsel also has been assigned the responsibility to give ongoing 
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advice and guidance to~the Commis~ion o~ ADR issues and programs, 
including guidance on whether ADR should be utilized in a. 
particular area or whether ~xceptions or other circumstances 
prevent such use. All ADR projects will be coordinated centrally 
through the Legal Counsel. The Legal Cqunsel has established a 
Steering committee with members from all Commission headquarter's 
offices, ~o provide input to the Legal qounsel and each Office in 
developing and implementing projects. . 

In conjunction with this Po+icy StatemeDt, the Legal Counsel has 
prepared an EEOC Order which. spells out these responsibilities. 

The Commission's commitment ·toADR will :be manifested through the 
development and implementation of an annual agency-wide ADR . 
Action Plan •. Under the auspices of the ADR Steering CQmmittee, 
the Office of Legal Counsel (OLC) will develop the annual.ADR 
Action Plan and, identify which offices will work on each aspect 
or action step of the plan. OLC will be responsible for 
transmitting the annual agency-wide Action Plan to the Commission 
at the beginning of each fiscal year • 
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1994 ADR ACTION PLAN: 

:I. OVERVIEW 

The Commission's 1994 action plan includes 13 steps, involving 
many diverse activities of the agency. ,These steps ~mphasize the 
initial training,of employe~s on ADR techniques and,~nclude: 
resumption of the internal EEO media·tion pilot; adding a chapter 
on ADR to Management Directive 110; consideration of the 
Commission's mediation pilot for charge! processing, .and continued 
adherence to ADR principles, by agency counsel in litigation 
brought by or against the Commission. 'Implementing the thirteen 
action steps set forth below during 1994 will demonstrate the 
Commission's commitment to ADR and provide a solid foundation for 
future ADR programs. . . 

:II. ACTION STEPS 

A. Training 

Successful implementation of an ADR program will requi're 

that EEOC provide appropriate, training qn ADR to its 

employees. The Commission believes that education and 

training are essential parts of an ADR program and 

therefore will focus its initial efforts on training 

staff in ADR concepts. 


The Commission believes that appropriat~ training of outside 
individuals who may participate in any commission ADR initiatives 
in the future by serving as neut~als i~ also essential. 
Therefore, should the CommIssion decide to utilize outside 
neutrals, training in ADR and at least 16 hours of training on 
EEOC, its statutes and procedures will be required for any 
neutral participating in an EEOC ADR program. 

ACTION STEP 1. OLC will be responsible {or providing' age~cy 
personnel with a basic education apd tra;ining course on ADR. 'In' 
developing this training program, OLC will confer with and 
coordinate this training with the Administrative Conference of 
the United states (ACUS) and the Federal. Mediation and 
Conciliation Service (FMCS), the lead agencies implementing ADR 
in the federal government. 9LC will alsb. provide more 

, specialized training and guidance on ADR' to selected personnel, 
including Commission attorneys, as is deemed necessary.

B. Internal EEO Mediation Program: 

ACTION STEP 2. The Office of Equal Employment Opportunity 
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will work with the Office of Legal Counsel and the Office of 
Federal operations to develop and implement· a mediation program 
for processing internal EEO complaints. This program will be 
similar to and build onthe 1991 pilot conducted by the EEO 
office. 

C. Federal sector ADR Initi~tives 

a. Federal Complaint Processing Regulations 

The Commission's Federal Sector regulations contain an ADR 
provision. (29 C.F.R. §1614.105(f». Other federal agencies 
continue to look to EEOC for guidance on federal EEO matters . 

...... 
ACTION STEi 3. The Office of Legal Coun~el, in consultation with 
the Office of Federal Operations, will recommend to the 
Commission amendment of the 1614 regulations to provide 
additional time to the parties during the investigative and 
hearing stages of the EEO process to allow parties to utilize an 
ADR procedure to resolve complaints. Currently, the regulations 
provide for this additional time only during the pre-complaint 
processing stage. 

b. Management Directive 110 

ACTION STEP 4. The Office of Federal operations (OFO) will 
prepare and provide formal guidance on ADR in the federal,EEO 
process to the entire federal EEO community by amending and 
adding a chapter on ADR to Management Directive 110. 

c. Survey of Federal Agency ADR Efforts 

ACTION STEP S. OFO; in conjun6tion with ~he Administrative 
Conference of the united states (ACUS), will survey other federal 
agencies to ascertain what ADR efforts they have made to process 
EEO complaints, pursuant to the Commission's regulations at 29 
C.F.R. Part 1614. 

ACTION STEP 6. OFO will disseminate the'results of this survey 
and any other relevant information obtained from the survey to 
all Federal agencies for use in their ADR programs. 

D.' Charge Processing 

The Commission is committed to experimenting with ADR techniques 
in its basic charge processing activities. As the Commission 
continues to receive a record number of charges and as the 
budgetary restraints preclude EEOC from hiring sufficient staff 
to keep up with this increased workload, ADR may be an a~ditional 
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tool which can assist in the processing of charges. Many of the 
charges received by EEOC present disputes and issues that 
possibly can be resolved short of a full administrative 
investigation or subsequent litigation.: During.FY 1993, the 
Commission received 87,942 charges to process, had a pending 
inventory of 73,000 charges remaining at the end of FY 1993, but 
had only 800 investigators. These circumstances dictate that the 
Commission consider various ADR techniques as possible means of 
assisting in the resolution of these charges. 

ACTION STEP 7. At the conclusion of the current pilot ADR 
program, the Office of Program operations will report its 
findings and make recommendations to the Commission regarding 
possible extension or aaaptation of the pilot program and other 
possible ADR programs relating to charge processing•• ~. 

E. Litigation Brought Against the Agency 
i . 

In addition to fulfilling all of the responsibilities set forth 
in this Policy statement and in the ADR Order, the Office of 
Legal Counsel will take the lead in exploring with agency 
managers the ~se of ADR in internal personnel 'and EEO cases. 

ACTION STEP 8. OLC will recommend the use of ADR to resolve 
disputes with opposing parties.. unless the case falls within an 
exception to the use of ADR or other exceptional circumstances 
exist. . 

ACTION STEP 9. The· Office of Legal Counsel will issue 
guidance to its attorneys on the use of court-ordered or 
administrative-ordered mediation in litigation and any 
other guidance deemed necessary to comport with the 
intent of ADRA and Exe.cutive Order 12778 on Civil Justice 
Reform. 

F. Litigation Brought By the Agency 

ACTION STEP 10. Ater conference with the Office of Legal Counsel, 
the Offi~e of General Counsel will issue guidance to legal units 
on the use of court-ordered mediation in litigation and any other 
guidance deemed necessary to comport with the intent of ADRA and 
Executive Order 12778 on Civil Justice Reform. 

G. Contracts 

To date, EEOC has experienced few disputes in the contract and 
procurement area. Section 6(a} of ADRA amended the Contracts 
Disputes Act of 1976 to add 'an ADR provision. The amendment 
allows a contractor and a contracting officer to use any
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a1.ternative means o"f dispute resolution to resolve. claims. 

ACTION STEP 11. To facilitate the possible resolution of claims, 
the Office of Management (OM) should ad~ise its contracting 
officers of this AOR provision. OM will work with the Office of 
Legal Counsel to identify the types of disputes that may arise 
and any necessary training for procurement staff. 

ACTION STEP 12. OM will prepare guidance to advise persons 
raising a claim or dispute of this AOR provision. 

H. ADR and Employee Disputes 

The Commission believes that employers and unions are~~nterested 
in using a variety of alternative dispute'mechanisms because they 

·may lead to higher grievance settlement.rates, savings in cost 
and time, and more effective results when the parties themselves 
have a greater role in resolving the problems. EEOC is committed 
to working with its union 'in using AORto resolve disputes 
whenever feasible. ' 

ACTION STEP 13. The Office of Legal Counsel and the Office of 
Management will analy~e current labor management dispute 
r~solution mechanisms and report any recommendations to impr9ve 
dispute resolution to the Chairman. 
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