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GaRCIA V. SPUN 'TEA. CO., 99SF.2d 1480 (9th air.), oert. aenied, 
62 U.S.L ..W. 3839 (.tune 20, 1994). 

ISSUE: ,Lawfulness ot: English-only' ru1es 'in tile workplace.
i ,. . 

BOLDING: 9.tll Circuit holds that Bnglish-onl.y rules have no 

significant adverse impact on ~ilinqual workers, therefore no 

Tielation of 'litle n:z:.· ,EEOC National. Origin DiscriminatioJl' 

Gui4el~nes that state tha~ English-only ~es are prima facie 

disorim~Datory are ~tra vires. 


lI'ACl!S: Spun St.e8.k is, sma1l meat processing company, the majority 
of its 30 workers are Latinos who with a few exoeptions are 
bilinquB1. After a complaint by fellownon~Latino workers that 
tw~ Latinp workers had made ethnioally offensive remarks about 
them. in Spanish, the owner of the company established an Bnqlish
only rule. workers cou1d speak. spanish while on break er at 
lunch bl1t Dot OD. the job. All exception was made for a Latino who 
spoke oD:1y spanish. 

TWo workers, who vere reprimanded under the rule, and'their 
union fi,le4 a Title V:[]: complaint ill USDC il;l III) of calif. They 
obtainea a summary jua~en~. On appeal in a split aeeision tbe 
9th Circuit held that tbere was no adverse impact 02'1 bilinqual 
Latinos because they could speakBDglish; the case was· remanded 
for a hearing on impact on one spanish monolingual-worker. The 
Circuit rejected arguments that the Enq1ish-Only rule denies them 
the ability to express their cultural heritaqe, hol4inq that 
~itle VZ% aoes no~ protect that right, but only disparities ih· 
'treai:.m.ent:.. ?!he aourt also rejected an argument that th.e rule 
allows English monolinquals to speak a language o~ their choice, 

,but. bili~qual Latinos are forced to speak ED.glish. The court 
hel4 that there is no significant adverse impact because 
bilinqu&1s could choose to speak English -- at most it.s a mere 
i.ncouvenience. FinallY the Court founa that despite olaims that 
the rule: created aD atmosphere of inferiority, isolation, and 
intimidatlon,there had been no showing, other than the rule, o~' 
an overall ,pervasive abusive atmospheresuffic::fent. to show a 
TiolatioD of ~ltle VZI. . 

Sig~ficantly, the: court rejeoted an EEOC Guideline as 
beyond ~be soope of the statute and BEOC's authority. The 
Guideline provided1 "A rule requiring emp~oyees to speak only 
EDglish at all times in tbe workplace is a burdensome term and 
condition of . emploYment. The primary lanquaqe ,of an individual 
is often:an essential national oriqin ch&racteris~ic. 
prohiDiting employee$ at all times, in tbe workplace, from 
speaking' their pri~ ·languaqe or the la.nguaqe they speak most 
comfor~ly, disadvantages an individual's employment 
opportunities on th~ basis of national origin. It may al~o 
oreate an atmosphere of inferiority, isolation'and intimidation 
based on-a national origin which could result iD a discriminatory 
workinq 8nviroDllLent." 29 Cl!'ll § 1607.7 Ca) • 



rul< rlfrUYI1J·f1ud Enjl,sl1 be SftJ/<.U1. .1....' ........,......., ...... 

(a) WAft a._Cell at all Uma. A rule 

requfrlna employees &0 .rpeak. 0DlJ
At" aM h'rnes IS prtSJ,tll'itLd blf ewe Tv . BnaUah at all times m t.be workplace Is 

• burdeDlOllle term lind oonclltlon of 
, ~lo)"Dlent. The prl.mary lI.D&uaae of .violak.. ,tIlt!1I. , lin mcllvidual Is often lin I18eDtlal u

'tiona! orlltD ch&raeterLst1c. Prohibit 
, , IDI emplo,ees at all times. In the 

workplace. ,1rom apeat,lnr their Prl
. IIW1' 1aDcuace or the laDpaae the, 
II)e&t moat oomfortably, dJladvan• An lA'Hf'lJJytrrnA&dtfauf.IJM~~-~ &area lin mcllvidualt emplo)"Dlent opo• 

portunltles on the balls of Datlonal 
orlIfn. It may Ilao create lin atmosrulL tW~ applitd .f)II~ lIfur~+l»tes . pbere of lnferlorltJ. IIolatlon lind in
timidation based on Datlona! OI'lIIn,b~ A $lu)wl'!j oI.iJ/(.$tIJf'SS f1aL-S~EJ. whleb oould result In a dlacrimJnatol')'
workl.D& envin:mment. t Therefore. the 
Commission wW presume that neb a( DisparlAie WJ1fAU ~StS.) rule violates tlUe VU ADd wW cloIely 
ICl'UtIDJze It. . 

(b) WAft a._Cell onlll ., "'(n"ma. AD emplo,er may bave a rule 
nq111r1Dlr that emplo,ees IPeak 0DlJ In 
EnlUah at certain t.lmeI wbere the em
ployer·caD mow that the rule Is JuAl
fled b, buslDels necesstt,. 

(c) NoUt:e of IIae nile. It II oommon 
for individuals wbole prI.mary laD· 
naae .. DOt BnaUlb &0 lDadverteDtly 
cbanIe from ""'"I J:DaUlb &0 
....Inl their primary Janruare. 
Tberefore, U lin employer beJJevea It . 
bas a bualDesa D.eCeIIlt, for a __• 
J:bcUsb-onl)' rule at certain tim.. the 
employer Ihould Inform J.ta emplo)'HS 
of the ~ clJ'cumst&Dcea wben 
...klnl 0Dl)' In BnIUIh II NQUtred . 
and of the OOD&eQuencee of vIolatlDr 
&be rule. U lin employer f&lll to eUec

, UvelJ notlf, Ita emplo)'HS of t.be rule 

. and makellIn advene emplo)"Dlent de- . 


dslOD II&IDIt lin individual baaed OD a 

t'IolI.UOD of the rule, t.be CommiE. 

WIll ooDldder t.be emplo,er's appUca. 

Uon of the rule .. evidence of dIIcrIm1. 

II&tlon on the ..... of Datlona1 ortrlD. 


-
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ISSUES FOR THE CHAIR: 50~ that certiorari has.been'denied what 
rill tbe Doc: do? ' 

1. IlI4icate.pUl:lllaly that the EEOC will continue to enforc:e 
its quideliDe and send a memo to its employees to that effect. 
[This may :be limited to places outside of 9th Circuit, see 2.] 

. 2.1:11 the 9th' Circuit, determine what is the Gove~nm.ellt's 
paller in regard to enforcinq reqUlatio~s declared to be ultra 
vires ill cases in "hioh it is not .. party. can it continue- to 
en.fora.e the regulat.ion or quideline until ft is enjoiDed? 

3. . Review the GUiaeline with the Gel1era1 Counsel to· 
4etermille Whether· the euc!eline can be redrafted to' meet the 
concems Qf t.he' 9th Circuit [unlikely]' axu!l redraft and reissue 
the Gui4el.ille. 
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, , 

ENGLISH-oNLY RULES 

,QUESTIONS .AND'ANSWERS 

Q. Aren't :t:nqlish:-only .:rilles a way of de.creasing racial and 

ethnic ·tens~O~& at the workplace? ' 


A. There 'are better ways of accomplishing this without. 
discriminating against language minorities. Employer rules that 
prohibit offensive rac,:i:al and ethnic remarks, if enforced, are 
one way to start. In Spun Steak, the employer instituted such a 
policy ,and there were no further allegations of racial remarks by 

.employees. In addition, employers can institute worker education 
programs that explain why language minorities often, prefer to 
speak in, languages other than Enqlish, and that speaking in 
another language does not.mean any disrespect for those who are 
unable to understand. 

Q. But aren't employers entitled to know wha.t their ~lJ1ployees 

are saying, so they can effectively supervise them? 


A. The EEOC recognizes, that in SOIne settings employees can be 

required to speak English. TheEEOC'Compliance Manual provides 

numerous eXamples of when an English only ru1eoan be enforced. 


, The National Origin Disc:ri:m.ination Guidelines does not outlaw 
English only rUles, but requires provide that an employer must 
justify the use of use of such :nIles, especially when social 
speech is restric1:ed. ' 

Q. Why can't bilinqual: employees simply comply with an English 

only rule? 


A. We believe. they should not be forced to give up an element of 
their cultural. identity. If simply the ability to comply was a 
bar to a finding Qf· di~crimination, an employer could again 
install white, imd "col.orad!t drinking fountains. Finally, if you 
have ever been in the· company of bilingual people, you will see 
themqo back and forth from spanish to Enqlish in the same 
sentence. This switchinq is not conscious, nor totally 
volitional. Bilingual employees should be able to speak in a 
lanquaqe of their choice as do monolingual Enqlish speakers. 
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....... PbAIfUa.fT>ro~'o1t Pc>fICi( 

'..JC~~~N>'S ' 


B. 	 "Fetal Pt'otectionU Pclicies 

1. 	 In recent year~, one of the most important issues 
involving preqnancy discrimination bas arisen from 
employer policies that have excluded wo.enof 
child-bearing age from certain jcbs in which they
mi;ht be exposed to toxic substances. ' Employers 
have asserted that these polic;h~., are based on 
their concernB that the hazards poaedby these jobs 

.	would . harm the fetuses that, wome,n miqht carry.
Advocates for women's employment riqhts have arqued 
that because policies are based on women's ability 
to become pregnant, they violate Title VII of the 
Civil Rights Act as amended. by the PDA. Lower 

, federal courts and tbeEqual Employaent opportunity 
Commission have taken varyinq positions on the 
issue. The Supreme Court decided the issue this 
year in uoitedAutoworker. v. Johnson controll, 111 
S. ct. 1196 (1991). 

2. 	 UAW Va Johnson contrOls 

Dpta - In 1982, 'Johnson Controls adopted policy 
barrinq all, fertile women from jobs in which they 
would be exposed to lead above a certain lev.l. 
Fertile woun were alsoba::c'red. from entry. level 
jobs with low lead exposure Which would lead· to 
hiqher lead jobs. For all woxen under 70~ proof of 

"-	 sterility required for exemption from ,the policy. 

Plaintiffs' brouqht suit under Title VII of ttle 
Civil Rights Act of 1964. The trial court 9ranted 
thecompany'smotionforsu1'IIlIlary jUdCJil1ent, hold.in9 
that the company's rationale of protecting the 
fetus justified' itspolic:y of exclud1r~9 women from 
certain jobs. ' 

Sn'pth gi;q'llit - sitting an Ung,' the Seventh 
Circuit affirmed the district courtholdinq. The 
majority upheld the policy under both a disparate
impact ana a BFOQ analysi•• 

IIDI'M' cOurt OpiaioD ... Supreme. Court .in a, 
unanimous opinion, reversed the Seventh Circuit" 
finding that the. co~pany's "fetal prot.ction"
policy violat.ed Title VII, of the Civil Riqhts Act 
of 1964 as amended by, thePreqnancy Discrimination 
Act of 1978: "Respondent'S fetal-protection pO.liey 
expli~it.ly di.criminates against women on the baai. 
of their sex. T~e policy exclude. women with child
bearing c:apac1t.y. from lead-expcsed jobs and 80 
creates a facial classification ba.~ on qender." 

5 
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The Court noted further that "Johnson Control's 
policy is facially discriminatory because i~ 
requires only a female employee to produce proof
that 	sbe is not capable of, reproducinq••, 

Court states that" {v] i th the PDA, Conqres8 made 
clear tbat the decision to become preqnant or, to 
work while being either' pre9nant or, capable of 
becominq pregnant was reserved for each indiVidual 
wo~en to make for herself." 

On the issueo'r' tort liability, an issue about 
which employers 'have expressed concern, Court hald 
,that without a finding of neqligence, "it would be 
diffic~lt for a court to find liability on the part
o'f the employer. It, under qeneral tort principia.,
Title VII bans sex-specific, fetal"protection
policies, tha employer fully infor1llS the woaan of 
the risk, and the employer ha. not acted. neqli 
gently, the basis for holdinq an employer liable 
seems remote at. best." 

3. BBOC Policy Guidance On Johnson Controls 

,ElOcrevised, .its policy in liqht of JohnsgD
Contrgls to provide that: 

a. 	 Policies th'at exclude m81llbers of one ••x 
" 	 from a workplace for the purpose of pro

~.ctin9 fetuses ca~not De justified. under 
Title VII. Individuals who can perform
the essential functlons at a jOb must be 
consid~red eligible for employment. 

b. 	 It does not matter whether the employer 
can prove that a sub~tanc.to which its 
workers are exposed will endanger the 
health of a fetus. . 

c. 	 It als~ does nat matter that. an .mployer 
can prove that it will ,incur a higher 

. cost' asa result ot hiring 	women. 

with 	this new policy, the cOllDlission'reacinds all 
earlier quidance on the issue. .au' 'EEQCPol"'g~
Gg,j,gonce'on Johnson Controll (June 1991). 

A. 	 Although the pregnancy Discrimination Act provid•• , 

6 
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A SUMMARY OF THE CIVIL RIGHTS ACT OF 1991 


. The Civil Rights Act of 1991 (CRA) reversed a·s.rles of 
Supreme Court case. which.had narrowly construed Title VII of the . 
civil Riqhts Act of 19'4 and Section 1981;. It also created a 
monetary d~ages remedy for intentional discrimination under 
Title VII and the Americans With Disabilities Act. ~he following
Is a brief description cf the principal provisions of the Act~ 

. . 
• Disparate Impact: . 'lbe CRA codified a.cause of action for 

di8parateimpact aiscrimination under Title VII. In 80 dcing, 1t 
reversed the Supreme Court's liS9 decision in Wards COy. Packing
GO. Vi Atoni;, which, itself, had reversed long-standing caselaw 
on the 8~ject. The eRA reetored the standard the Supreme Court 
had first.announced in 1972 in. .Gtigge y.Duke Pgwer C:ompa~,
providing that, once a plaint!ff establishes that an employment
practice results in a disparate impact against a protected class, 
the burden shifts to ·the defendant to justify that practice by
ahowing·that it is ajob related for the position in question and 
consistent with business necessity.N In a rather convoluted 
provision, the eRA provides that this a~endment doea n~t apply to 
ca.es panding on a certain ~ate;the only case affected is the 
Ward.s cove case itsslf. ,~is provision 1s the subject of peneling
legislation, the Juatlce forWards Cove Workers Act. '~fUrther 
discussion below. 

• Hixed Motiye Ciscrimina~ion: The eRA provides that,. 
except •• otherwise proviCleci uncler Title VII, uan unlawful 
employment practice is established when the complaining party
demonstrates that race, color, religion, aex, or national oriqin 
was a motivating factor for any employment praotice, even though 
otharfactora also motivated th:kt~:ctice" II In so doIng it . 
reversed Price WAterhouse y. HQ which held that there i. no 
violation ot Title VII, even when discrimination played a part in 
an adverse employment decision, if the employer can show that be 
or she would bave taken the same action 1n the absence of the 
discrimination. Damages are. not available, in,mixed motive cases. 

• %bird Party Challenge, tp Cons'ntQrde~!: The CRA reversed 

BArtin y. Wilk! in which the supreme Court had made it 

substantially easier tor third parties (in'that case, whit. fire 

fighters who had eat out ar4ce discrimination case) to challenge 

consent ord.ers 1n employment diacriminationcases. Tbe CRA 

p~ov1de. that, cn~e a eettlement or4er i8 final, it can » • 


. challenged only in limited circumstance•• 

• statute of LimitatiQns for Cballenqln; tieniprity plans;
In LorADc. v, ATT&T T@chnologies, .the Supreme Court held that 
TItle VII's 180 day statute of limitationspariod tor cbalienqinq
a'discriminatory .eniority plan atart.running trom the time the 
plan i.adopted, even tbougb the actual discri1Dination occurred. , 




much later. ~he eRA provides that the time runs from the time 
the plan ia aaopted,thetime an individual becomes subject to 
the plan ~ the time a person is injured by the plan. This 
amendment applied only to Title VII; the Lgranoe preblem persists
in ADEA ca.es. , ' 

• litORa of SectiOD t9Sl: Section 1981, a oivi1 war era 
statute, prohibita discr mination on the basis of rae. and 
national origin in the making an4 enforcing of contracts, 
including employment contracts. In Pottsrson y. McLeAn Cre~it 

nnion, the Supreme Court reversed long-atanding precedent and 

held that 5 1981 applies only to discrimination in the entering

into of a contract and, accordinqly, does not apply to haraBament 
on the job. The CRA reversed Pat't,..r..I.Qn, providinq that's 1981 
applie.to all aspects of the emploY,lftent relationship. 

• Drnnaqes: ~he 'CRA created a damages remedy tor victims of 
intentional employment dilcriminDtion in violation of Title VII 
and the Americans with Disabilities Act. Previously, injured
parties had' been limited to equitable remedies. However, the 
,damages under the CRA are subject to sliding caps, based on the 

aiz.ot the employer. Th,se caps' set total limits for combined 

punitive damages, emotional distress and future pecuniary loss. 

~ey do not include ~ack pay, front pay, or past pecuniary 106S. 

~hacap8 are as follo~s: . 


. Employers 'Of~8twe.n 3.5 and 100 employ.es: $ 50,000 
Employers of between 101 and 200 employees: $100,000 
Employers of between 201 and 500 employees: $200,000 
Employers of over SOO employees: $300,000 

Legislation to eliminate the caps, the Equal Remedies Act, is 

pendinq in congress and is before the Labor and Human Resources 

Committee. Senator Kennedy is the chief sponsor; s~nator Simon 

i. a co-sponsor. JA§ further d1&c~s8ion ~81ow • 

•. ·'Raca Horming": The eRA prohibits the adjustment of 
standardizea test scores on the basis of race, oolor, religion, 
sex, or national or1g'in in tests which are "employment related." 
Material questions remain regarding the proper interpretation of 

. this .ection including whether, based on the "emploYJllent relatedt 
'. 

language, score adjustments can be used in the casa of.a test 
Which ia not valid (or, job-related for the position in question
and. con.iatent witb business neoessity) and whether, .an4, it 80, 
how, 'this provision appl'1es to separate C)eneter-norming in 
'physical, and psychological testing. . . " 

• ~ra-territQr1Al!t!:'The CRAreversed aSupremBCourt

declaioholdin9 that Title VII does not apply t9 employees who 

work outside of the United States for employers who are covered 

by !l'itle VII. * eEre v.Arameo (Itt'll) " , 


• Expert f.el: The eRA provides that prevailing plaintiffs 
can .recover expert witness tees in Title VII proceeding'S and 

http:employ.es
http:applie.to


employment claims brought under S 1981. It did not similarly

amenath. ADEA or the general civil rights attorneys fees 

,statute I 42 O.S.C. S 198B. Expert fees are not available under 

those 8tatutes. 	 ' 

• A(firmltiya Action: The eRA provides that nothing in it 

.ffecta t'court-ordered remedies, affirmative action, or 

conciliation 'a;reements,which are in accordance with the law." 


, Based on 	thl•••ction, courts have rejected the argument that the 
Erici Witerhousa fix (except as otherwise provided in ~itl. VII, 
employment practices cannot be motivated in any part by raoe, , 
vender, etc.) invalidates any affirmative remedies under Title 
VII. 	 ' , ' , ; 

. • congx:essional'Coyerage: The eRA e"tanes Title VII'. 
substantive protections to employees of congress, although
different procedures apply. , 

**SERRANO AMEMHENT - Melndated an ~education and outreach program by the m:x: 
targeted to historically underserved groups 'such as Hispanics, Asian Anericans, 

. Native Americans, and the disabled. 



-----

POS~ CIVIL RIGHTS ACT ISSUES 

I. fending Le'lls1mtiQD 

A. lquo~ BmnedieiAct: Legislation was introducecS in 1992,
and again last year, to remove the. caps on damages in the Civil 
Right. Act.. There are no caps on damages available under section 
1981 in c••es of intentional race ana national or1gin ... 
discrimination; the argument in aupport of the Equal Remedi •• Act 
is that all victims of discr imination should be treatecS alike.· 

senator Kennedy is the primary Sanat. sporisor. In addition, 
all of the Labor and Human Resources commltt.e. Democrats are on 
the ~ill as i8 Senotor Durenberger. In the last Congress the 
bIll wae reported out of the Labor Committee with strong support.
There may be questions on the subject. Janet Reno supported the 
Act in her confirmation hearings and Deval Patrick has indigated
that he will testify in support ot it when.Senate hearings are 
held (possibly in the fall). it 1a strongly supported by the 
civilriqhts community (with particular emphasis by the women's 
and 41sabilitY9roups since its principal,. although not 
exclusive, application will be to sex ana disability . 
<U.orimination cases). It ..1s opposed by the business cownunity
Which had touqht viqorouslyagainst the damages provision in the . 
eRA and, ·not surprisingly, resists any expansion of liability• 

.B. Juetiee forWards Cgye. Hprke;s A"t: . (See attached) 

c. st. Mary's Honor Center VI Hicks: While net port of the 
.CRA, this is a closely related issue. In June of 1993, in Hicks, 
the Supreme court narrowed its earlier rulinqs regarding the 
proof of disparate treatment under Title VII based on 
circumstantial evidence. In its earllerdecisions in.BcDonnell 
Dougla, Goxg. Y. Grten and Texaa Department of community Affa!,! 
Va Burdine, the Supreme Court had set out a burd.en shifting
approaCh to govern tbe proof of dieparate treatment where there 
vas no direct proof of intent. In such cases ·the plaintiff had 
the. burden of makinq out a prilna fa;i. Cilse, whereupon the burden 
of prOduction shifted to .the defendant to present a legitimats
.non-disoriminatory reason. If the plaintiff could show that the 
~roff.red reason was pretextual, the plaintiff satisfied his or 
bar burden and prevailed. In Hjcks, the Court held that the 
plaintiff does not necessarily prevail upon the showing of 
.pretext and still maintaina the.burden of proving that the 
complained of action was discriminatory. 

Legislation has been introduced in.both the House and Senate 
to rever•• Hiets. original senate co-sponsors include: Senators 
Jletzen);)auDl (the principal sponsor), Wotford, and .simon.• 

'Il.klsislation In The piseusslpn stagi 

A. Ra1;roagj:iyity: After a.contentious debate on the 

I 
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subject, the civil Rights Act simply atated that it would take 
affect on its date of enactment. There was conflicting
legislative history on the intent of this provision. Extensive 
11tigationon the subject followed the CRA'. enactment which was 
resolved this spring with two decisions by the Supreme Court in 
Landgr.f x, vat rilmproduQts and B~vera v, Roadway IIPres, (eRA
provisions:X'egarding damages BnlS Pltteraon'apply,only to post-Act

'conduct). Pollowlng these 4ecisions, there has been some 
discuslion about the development of legislation to apply the eRA 
provisions to cases pending on tbe date of enactment. Nothing
has ~e.nintroduced;any legislation would likely be strongly
8upported by the civil rights community and actively opposed by
business interesta. The EEOC initially issued a guidance taking
the view that the eRA was not retroactive and then reversed . 
'itself aftar tbe Solicitor General took acontrar~ position. 

13. APplication of eRA AmendmlntB to tbe APEA: See ADEA 
di.cuaaion. 

III. DOC policy Iseu,s Belated to the Ciyil R~9hts Act 

< .A. ffiace-Norming:n Policy naeas to be developed regarding
the applicability of this 'provision, including ita applicability 
to tests ~h1cb are not valid and to gender-normin; issue. in 
connection with physioalability and psychological tests. 

s. naDeqes: While the commission has issued. policy that 
damages shOUld be part of the admin1.trat1ve proasBs, staff have 
.instructed fil,ecl offices that damaqes are inappropriate in 
.ettlements which are "no f.ult" because dBDlaqea are statutorily 
a~ailable only for cases of intentional discrimination. In 
add1tion,aome have suggested that it may be appropriate for the 
BEOC to issue additional quiaance regarding the computation of 
damages undar the Civil Rights ~ct. 

C. PQ11CY InterpretingD1sparate Im~Act proyis1QD: Needa to 
.be adopted. 

o. Blt.rozu;tivitYl 'l'here 1s some room after Landgraf :and 

EiVer. to address the applicability of other CRA provisions to 

ca.e. involvinq pre-Act conduct. . ' 



JUSTICE lOR WARDS COVE WORKERS ACI" 

FACfSBEET 


• 	 Cougressman Jim McDermott (D-W.A.) in tbeHOUIe of RepreseJUatives aDd Senator, 
Patty Murray (D-WA) aDd Edward Kennedy (D·MA) in r.be SeDate have iutroduced d1e 
.Illata for W:ards Cove, Workers Act, H.R. 117215. 1037, 10 repeal the Wards Ccwe 

. Packing Co.·s speciIJ interest exemption from cbc Civil Risll1S Iu:t of 1991. 

• 	 The . Houso Judiciary ·Subcommittee on Civil aadCoDstitutional· Rights unanimOusly 
. reported H.:Ll112 favorably to d1e full Judiciary Committee; H.R.. 1172 has over 100 

cosPODSOl"S and awaits actiou by d:le House Education aDd Labor Commiuee. S. 1037 
has 22 cosponsors aDd await$ actiou by the Labor and Human ResOW'CIS Committee• 

• 	 ."Ib.e Civil .R.ights Act of 195)1 coll1ai:as a provision tbat exempts cmIf ODe case, Atonio v. 
lVanls Cove PtICking .Co., from coveraae UDder the anti-dUicrimiDatioD laws of die .1991 
At;t. IroD.ic:ally, me Supreme Court decision ill the W4I"r'.& C'Dve.case, which ovenur11ed 
well established.law. is one of the decisions that me 1991 Act souaht to add:ess. 

• 	 Wards Cove was exempted from coverage despite the factlhat at the time the origiaal 
lawsuit was brwPtby 2,000 Asian Pacif'lC AmericaDs and Alubn Natives, maaagemem 
was virtually aU white, ~company's employees bad to wear riCe-coded badges, aDd au 
work forcc, sleepiDa quartCrs. and eatiD& facilities were leJl'epted. 

• 	 Contrary 10 what WardS Cove lawyer•.'claim. this is a straDa case•. AJ the rece. N"mth 
Circult decision proVes, tbe disparate impact cbarge bas never bun tJdjudlcaud UNler 1M 
cornt.1lqcl JII:II'IIJ4rd•.Cannery workers in two companion cues WOD their claims. 

• - This is 811 appaIliq example of special incerestlegislation. In 1991 alODe, Wards CQve 
·i'ackf. Co. paid. $17.5.000 toa WaShington D.C. farm to lobby for dl.is provision. 

e The Justice for Wards Cove Workers Act does not seek to address d:le issue of whe1her 
the 1991 Act Ihouldbe applied retroactiVely EO cues peDdi"l at che time the 1991 Act 
was enacted; that issue is currently beinl decided by the couns. The legislation wolild 
tmly put both ]HII'tia ill the samt pDlitID" as tlat «h,r parties who hIuI dlsp4l1l1' imptlCl 
t:4SU pending til 1M timltIIIl991 AtI btCll1ll4 ldw. 

• 	 Asian Pacific America.D cannery workers c:ontiDue co be h.armcc:l by dle a.xemplion. The 
Ninth Circuit Court ofAppeals recemly scm the Wards Cove case back to abe trial court 
.for further argUment on the issues ofseparare birirlg cha!mels, racially searegated housing 
.aDd the race-labe1liDg of jobs, lKmsiDa and mwiDg, but ck:c1ia.edto require the erial court 
to apply the Civil lliahu Act to the case because of the specialiD.terest exemption. 

. e. President Bm Clinton has expressed his commitment to romoviDI the Wards Cove 
Packing Co. exemption by delivering a letter to Congressman McDermott in support of 
the 1ustice for Wards Cove WOI'fa!rs Act. 

• 	 OYer 75 labor, clvU tights, reIigiou.l, lega) and other groups, such as the u.s. Civil 
ltilollts Commission, AFL-CIO, Ame:ican Bar Association, NAACP and. tbe Leadership 
CoDference DD Civil RiPts. support the Justice for Wards Cove Workers Act. ,. 




3'1.t~ .fIw WAr4Se-c. W~ AcJ- - eMf. 

:f,FFEC.fo" UN06tll~- , 

The reL'eIIt Supreme Court dedsious III Ltwl"..,. USI FilIn, PtotluCII ad BiHn p. 

,llDtldtvlf1 B:I:p,.", cIld DOt make S. 1037 moot. ' 

ColItrIry to popular bellef, the Count, decisions ill Lad,~ aDd lti.\Im cUd DDt 
zaecessarily rule OUt reaoactive application of che Civil ·Riafus At:t of 1991 in ail cases. 

WbiIe tile ruliDp are fairly sweeping, the Court in LIwlgrtl{ star.ed that prospective 
appUcarion of the 1991 Act is the defaultruie for cbaDps in ·subscuuiverilhts. Uabi1.Wes 
or duties. • but nat necessarily for procedural cIw:lges. II could be 'argaed tbat the WmrLr 
CQve case involves such procedural issues. CoDSeque.nt1y. me opinion does DDt foreclose 
the retroactive applicatioli of the two sectiora of the 1991 Act d1at relate to.NoniD v. 
Watrlf aw,. ptJt:ki1ll Co. 

MoniD ,,~ lVGrdl Cov, PQddn, 01.' Is SIi11 peDdiJli. The N"Jmh Circuit. even after 
revlcwillg the case under the Supreme Court staDdard tbat tile 1991 At:.t sought to reverse, 
found that tho a-ial court judp had failecl to address .sufficiently all of the aUepUoDS of 
discrimiDatoryp1'2Ctice8, and remanded the case back to the trial court to CoDlider me 
discrimiDatol')' impat;t of: 

• 	 Race labelling - the practice ofdenomiaaUag groups of \1iOrkers aDd the mauna 
they use by ncfal ~ 

• 	 Seifegated housing 

• 	 Separate hiring cbanuels 

. 	E'f'q tf there were no 1lkelJhood of obtahdDI retroactive appDcadOIl lIIlder Uuulgraf aJld 
Rlvm.. It is stDIlmperative that Coagress Kt to rIDloye the spedallDterest Wards Ccm: CD. 
'e:nmpdou.. 

The CivnRJgbts Act of 1991 marks the first time that Concress passed acivil righa bill 
with a special interest exemption for oDecorporarion. Ualess the pr,ovisioo. is repealed, 
it sau:Jds 'u a dan&erous precedent for tha future. That is wby over 75 relilious. labor, 
professional. ciVic, community aDd civil ripts orpraizatioDS. such u the American Bar 

'Association. APL-CIO. NAACP. IACL. APALA. OCA t NAPABA. National Couocil 
of La Raza, American Jewish Committee, aDd the UDir.ed Methoclist Church. have 
eDdorscd S. 1037• 

. The Junicljbr WlUdf COl'I' Worlzn Aa remains,one of the tap priority issues for ~ian 
Americans aDd PacifIC lsJUders across the.COU11try who view me Wards Cove excJDpaoQ 
.as an measure of how CoDlRSS views tbeir concerns. , 

http:f,FFEC.fo




Equal Pay Act (EPA) 

- Briefing Materials 



LIMITATIONS 0bf~kAtr~AGAINSTWAGE 

Two federal laws prohibit wage discrimination-the Equal Pay Act of 1963 and Title 

VB of the Civil Rights Act of 1964. ' 


The Equal Pay Act 

.', The Equal Pay Act prohibits, unequal pay for equal or ·substantially equal· work 
,performed by men and women. ·Substantially equalll has been interpreted by the Coutts to 
mean that the jobs must be equal in skill, effort, responsibility and must, be performed under 
,similar working conditions. The Act bars employers frOm reducing the wages of either sex to 
comply with, the law. 

• The Act does not prohibit pay differences 'based on factors other than sex; such as 

seniority, merit, or systems that determine wages based on the quantity or quality of work 

~uced. The term llfactorsother than sex· has been interp~ted broadly by the courts to 

include factors such as prior ,salary and profitability. " , 


• The Act makes no provis!on as to wage discrimination based on race. It is thus ' , 

narrowly tailored, addressmg onlf the issue ,of sex-based wage discriJlUnation and covering 

only situations involving substantially equal work. 


VII of the Civil Rights Act 

ie Title VII prohibits discrimination in employment - such as hiring, firing, or in setting 

compensation - on the basis of race, sex, color, religion, or national origin. 


, 	 ' 

• Because the cove~e of the Equal Pay Act is narrowly tailored, most litigation " 
attacldng wage discriminanon - when an employer sets wages based on Ute race or sex of an 
individual worker or based on the race- or gender-based composition of a job classification 
.has been brought under TitleVll. 

• tn County o!Wtuhingto,iv. Gunther, the Supreme Court ruled in 1981 that TitleVn ' 
goes beyond the Equal Pay Act to prohibit discrimination not only in pay between jobs' that are 
equal, but also between jobs that are different. In Gunther, the County's own job evaluation 
study had determined that the female prison guards' jobs were worth 95 percent of the male ' 

,prison guards' jobs -	 yet the female prison guards were then paid only 70 percent of the male 
prison guards. The female prison guards argued that their lower wages were in pan the result 
of intentional sex discrimination. The Supreme Court ruled that Title VII would apply, and 
that its prohibitions on wage discrimination were not limited to cover only claims of pay , 
·inequalities between men and women performing the same job. , . , , 

'. Since that time, however, plaintiffs' sucCess in bringing Title VII claims against wage

discrimination has been limited. ' , 




:.111 9 . 

. • For example, when a wage discrimination claim is not based on equal pay for 
equal work, most couns have held that ~he employee must prove discriminatory intent 
on the part of the employer - in other words, women must prove that a wage disparity 
was adopted intentionally to discriminate against them. . , ' 

., Most couns also. require that any evidence of intent in wage discrimination cases 
must be much stronger than that usually required in other kinds of Title vn cases. , 
This makes it very difficult to prove intentional discrimination. For example, it is very
difficult to find ·smoking gun" evidence-like a memo saying that -w~ won't pay , 
secretaries as much as janitors because the secretaries are women and working for pin 
money. - Without such a smoking gun, employers can justify disparate wages between 
men and women by "articulating a legitimate nondiscriminatory reason- for, the ' 
disparity - and the market is often considered such a -legitimate nondiscriminatory 
reason- - even if it institutionalizes longstanding discrimination. 

The Need for Improved Enforcement of the Equal Pay Act and Title VII 

• Before 1982, the Equal Employment Opportunity Commission (EEOC) took the 

initiative in the area of wage discrimination - for example, b¥ filing aniicus briefs in 

important cases, conducting hearings on wage discrimination In the workplace, and 


. . commissioning a National,Academy of Sciences study on the issue. 

• ' Since 1982, however, the EEOC has done little on wa~e discrimination. Indeed, it 
,allowed hundreds of cases to languish without resolution and It restrictively interpreted case 
law on the issue~ guaranteeing that many potential cases were never investigated. 

,. EEOC's enforcement of the Equal Pay Act's requirements of equal pay for equal work 
has been particularly dismal over the last 12 years. While the agency filed 79 Equal Pay Act 
Cues in 1980 under then-Chair Eleanor Holmes Norton, it filed only six in 1991, and in 1992,
EEOC filed only nY.2 Equal Pay Act cases. ' . ' 

, .'; Given the cntical importance of pay equity for women and people'of color, Congress 

should insist that the EEOC take leadership in aggressively enforcing and implementing these 

laws. For example, Congress should engage in searching oversight of the agencies charged 

with enforcing our nation IS anti-discril1lination l~ws by urging the EEOC to: 


• fulfill its mandate to enforce the Equal Pay Act and Title VII's prohibitions on wage
discrimination through targeted litigation; , . , . . ' ' 

• review Equal Pay Act regUlations in light of case law developments over the last 12 
years 'to ensure that they're tough, effective and up-to-date; and . ' . 

• consider developing a clearinghouse to provide ,technical assistance to employers on 
implementing compensation systems free from wage discrimination and pay inequities. 

• Congress should also urge the Department ,of Labor's Office of Federal Contract 
Compliance Programs (which enforces anti-discrimination and affirmative requirements by 
federal contractors) to enforce the law in this area by: 

• undertaking Equal Pay Act compliance reviews of federal contractors - as part and 
parcel of standard compliance review procedure - with zero tolerance for violations by 
contractors; and 

.. providing technical assistance to help employers voluntarily implement their own pay
equity plans. .. 
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A~~t4&~·· .. 
, 	 'P)IfY~.,

W"JI"-""-""''---'' 
jobs 	(79) 

D. 	 Should. focus· en the '/alue of ',vol::"kars versus the valua 
of jobs (79) , ' 

III. 	 U.S. Chamber balievescomparable wo~~~ proponents propose 
a new aefinition of discrimination tha~ d.isl::"u~ts the· 
"existing law and precedent·· (a 0) . 

A. 	 Says equal opportunity is the law. Equal pay fOl: 
equal work is the law. Non-01scrimination i. ~. law. 
Comparable worth. is not the law~' "Any bill which 
explicitly orilnplicitly seeks to detine 

,cli&icrimination on· the casis of the comparativ. value 
. otcUfficient jObs represents a alqnificant chan". in 
the law" (80). . . 

B • In the paat, Conqress baa rajactad comparable werth .a 
. a 10••1. tor finding .ex cl1scri=1nat1on (80)

"" . 	 .' " 

IV. 	 NinthCirc:uit Court-U.S. Chamber and. Spaulinq v. 

Univers1tyOf W.shinqton (80-8,2) , ." 


A. 	 Ruled cannot presume discrimination when ~iffer.nt-sex 
employees receive different compensation for "work of 
differing skills that may,subjec~iv.ly, be of.qual 
value to the employer, bl.1t does not command an equal
price in the 'labor market" . (80)' . 

B. 	 Feeleral policy of Title VII implies individual. 
"entitled to equal opportunities in the jO,b market, 
but not equal results" (81)

C. 	 comparaQle worth proponents iqnore leq1timatemarket
factors suc:has supply .&nd demand (81)

O. 	 Spauldinq is a loqical extension of county of 
Washinqton v. Gunther 	 " . 
a.. 	 Gunther,alonq with spauldinq, says tna1: 

plaintiffS have a claim, under Title VII only if 
they can preve the pay disparity resulted from 
intentional. sex discrimination (82) 

b.. 	 enalll.ber states I "Comparable 'worth leqislation
proposesto'chanqe sharply the law, h.owever, by 
eliminating tne need for proof of intentional 
discrimination and by d.eclarinqtha'C
discrimination can be dGmons~rat.d by merely 
showing the ~xi5~ence ofa difference in pay (82) 

v. 	 Ramificatiori~ of comparable worth (84-86) 

A.Should not do comparability·atudy because c~urt 
decision in Gunther ,compels any institution conducting
such a study' must then remedy the disparity if one 
exists (84) 

8. 	 Should not conduct study because if disparity exists, 
than institution is quilty of intentionally 

, discriminaeirig if it does not do something about it!, 

~ 	vXi:::t~~f).I),(),S.~."l~~
MAI;1 t"r, I'IIS "- SUbl#wiw #)II Pm"n!t.i.&MJ~U 

, ...,', !Ut~Vtrrl*1 4fI~ Ur»1~ .. , 

http:may,subjec~iv.ly
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C. 	 C~sts of lmpleme~einq comparable ~Qrth PQlicies t~o 
hl.qh--estima1:.ed. a.t $6.6 billic:m (85-86)' 

VI. 	 Economic consequences of ccmparzt.bla ~Nor-;.'l (BS-87) 

A. 	 It raises price of low-prcductivi~'l workers without 
improvinq their productivity (86) 
a. 	 employers would 'have ta layoff workers to 

decreasa .rise in coats (eEl). . 
B. 	 For low-paid women workinq in emall firms, rise in 

labor costs will result 1n bankruptcy or closure-
d1semployment results (87) . . 

c. 	 In larqer firm., the increase 'in labor coats will 
create incentives to replace low-paid women or to 
raise hirinqstand.ar~s so rewer worker., male or 
female, who are more prod.uctivacan replace them (BS)o. 	 Employers deterred f~om doin; any job evaluation that 
miqht put them in CQurt (87) . _ . '. 

VII. 	 FOur issues related to comparagle worth debate whicn are 
,ci1storteci and. m1s1eadinq (87-90) 

A. 	 Sixty-four cents/dellar statj,stic misleading accordinq 
to U. S • Chamber (87) . 
a. 	 based on temalewQrkers brinqinq in more education 

and traininq, waq8 qap is narrowinq (87) 
b., 	 comparable worth proponents do not factor in work 

experier.ce, occupation, seniority, and education 
(87)

B. Women have entered labor force.at tremendous rate. 
(88) 
a. 	 women nowever, receiVe fewer deqrees then men and 

obtain these deqrees in fieldS with lowerearninqs 
po~.ntial (89) . '. 

b. 	 women wQrk on average less hours/week than men 
(89) , 

- C. Waqe gap is narrowing- without comparable worth (90) 
a. 	 womens' wages with respect to ~ens' wages have 

. remained constan-eand/or increased relative to 
womens' ~kill(education and experience) levels as 
compared to mens' (90) 

'0. 	 Fac'Cors such as.womenls choiees--puttinq har car~er 
second to husband's, primary care-takers of ch11dren, 
or choosin; traditionally femalejoDs-are not taKen 
into acco~nt in wage disparity (90) 

. 
VIII. Existing law (93) 

A. 	 Women benefit from. -federal government/1t Affirmative 
Ac~ion policies (93) 

B. 	 Uncier Equal Pay Act arid.Tit.le VII of the Civil Rights 
Ac~ of 1964, women cannot be denied equal pay for 
equal work 

http:arid.Tit.le
http:force.at
http:experier.ce
http:hl.qh--estima1:.ed
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IX. 	 C9nqrasa, National Academy ot Sciencea, anethe U.S. Civil 

R~qh'ts Commission have. reject.ad compa.ra.ble wort.h(94'-9') 


A. 	 Con~ress rejected comparable worth in 1962 (94)
B. 	 Na1:l.onal Academy'ot! Sciences(NAS) pe.rformed stucly in 

in late 1970's rejecting com~arable worth--repert was 
t.itled WOlllen, Work, and Waqas' (95) , 

,a. 	' states no universal standard of job werth exists-
. worth of jobs is a matter ot values (95) .. 

c. 	 U.s. Civil Rights Commission adv.nced Congress not to 
establish comparable worth leqisla~ion (96) 

x. 	 Comparable worth (96~98) 

A. 	 '·Onlyto the extent that the market retlects societal 
attit.udes and biases that may influence an employer's
choice in selecting' and. performing a job can .·the . 
1I:Ia;-)cet be said 1:.0 be discrimina'ting" (96)

B. 	 Discriminating prac1:ices by employers can be handled 
under present law (96) '. ' 

C. 	 =ployer should not be responsible for mark.tpl'ace
effects on women' in female-dominated jo~s bacause 
employer did .not create those conaitions (97) 

o. 	 IIComparable worth is preferential treatl1ant for 
qroupa, .not equal opportunity for inc11v1d.uals· i (97) . 

E. 	 J'ob evaluations cannot objectively'dat,ermine job worth 
or campare different jobs (98) . 

F. 	 Worth does not determine waqes (98) 
a. 	 worth subject tochanqes in competition, consumer 

preferenoes, individual merit or experience, or 
new·tachnoloqy. (98) 

b. 	 determined by society's emphasis (98) 
c. 	 income based on society's .valuation of what is 

produced (9 S ) . ' 

XI. 	 U.S. Chamber'srecommendations-re.ject comparable worth 
'(100-101) , ' 

A. 	 It implicitly defines discrimination in a radical new 
way (100) . 

'B.. 	 Triqqers expensive litigation for qovernm.ent and 
taxpayers (lOl) 

c. 	 Far-reachinq implications for private ,sector (101)
D. ,eost taXpayers $6.6 billion (101) 
E. 	 30bavaluations wron~ly defined asobjeQtive because, 

objectivity 1s impos~ible to establish (101)
Y. 	 Issue is not elimina1:inq unfair and disoriminatinq 

compensation'practices (101) . , 
a. 	 issue is whether exiS1:inq law can remedy specific

instances of 'discrimination (101) 
b. 	 issue is whether comparable worth provides a 

prac:ical wayo! eliminating pay inequities 
("lnequalit~es are nee per S8 inequities) (101) 

http:reject.ad
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.'.~ '1 /l(A~. . Vitl~~qll~, P~.~ 
PJJI,¢ ~~lAJnylld.~k~.. . · 
-~{IJt~.1~8:J·~S -~ PosrfJ1J1rtG"(!uAJ~· 

I. 	 Testimony of Michael Wielcszynski, P~es~den~, Na~icnal 
Public Employer Labor Relations Associa~ion (G29-~JO) . . 
A. 	 Public employers should not be forced to reset wages

simply because women train and occupy part-icular . 
positions to the exclusion of others (629)

B. 	 Supply and demand market force. should play natural 
role in .stablishin9 waqe rates (629) 

c. 	 eomparable werth puts courts in position of evaluatinq
worth ot jobs t.o employers (629) 

o. 	 Title VII remedies all claims of sex discrimination 
(6~O) 	 .. 

II. 	 Impcsition of comparable worth theory upon state ana local 
governmants will create serious constitutional conflicts 
(631-633)' 	 . 

A. 	 Imposition of comparable worth makes a federal 
qovernment aqency and courts responsible fen: makinq
political aecisions (631)' . 
a. 	 this removes local elected officials and their 

representatives from decision-makinq process (63l'>
b. 	 this creates improper federal intrusion into local 

qovarnmental affairs condemned Qy Supreme Court in 
National Leaque of Cities v. Usery (6l1) 
1. 	 Usery struck down application otminimum waqe

provisions of the Fair Labor Standards Act (631) 
2 •. applic:at.ion of minimum waqe was conatitu1:ionally

impermissible and an intrusion by the qovernment
--this is applicable to comparable worth (631)

S. 	 Comparable worth imposition is impermissible for 
Congress unclercownerce Clause (632) 

c. 	 Application of Age Discrimination in Employment (AD£A) , 
similar to the comparable worth theory, is being 
challenged for its violation of the Tenth Amendment in 
that it requlates conditions ,of sta~e employees. This 
is beyond. federal requlation and is state sovereignty 

. (632-633) 

-Richard's. Wtlitmore, at1:orney on behalf of· the 
California Public Employers' Labor aelations .. 
Association(CALPELRA), testified substantially the same 
•• Michael Wieloszynshi of the N.~ion.l Puglic Employer
Labor Relations AS'lociation as to the effects of . 

. cOl'D})arable worth. . 
-Michael Wieloszynshi in his testimony outlined many ot 
the anti-comparable worth ideas contained in the 
National Public Employment Reporter, .Potantial Impact
of Concept of. comparable Worth on Public Sector 
Sarqaininq, which his law partners, William F. Kay and 
M. Carol Stevens, wrote. 



QUESTIONS AND ANSWERS ON THE FAIR PAY ACT OP 1994 

WHAT ARE THE MAJOR PROVISIPNS OF THE FAIR PAY ACT OF 1994? 

The Fair ,Pay Act of, 1994 amends the Fair Labor standard~Act 
(FLSA) by banning pay discrimination on the basis of sex, race, 
or national origin in jobs of equivalent value. Whether work is 
of 'Itequivalent value"is determined by comparing the skills, 
effort, responsibility, and working conditions required of the 
jobs. An employer can successfully defend a charge of pay
discrimination by showing'that a pay disparity is justified' by 

,seniority, merit, quantity or quality of production, or any other 
factor than sex, race, or national origin. 

HOW IS THIS LAW DIFFERENT FROM THE EQUAL P~Y ACT? 

The Fair ,Pay Act expands the protections established by the 
Equal Pay Act in two ways. , First, it prohibits pay 
discrimination on the basis,of race and national origin, in 
addition to gender. Second, it prohibits such discrimination 
between workers performing dissimilar, work of equivalent value, 
while the Equal Pay Act prohibits only sex discrimination between 
workers performing substantially the same job. ' 

WHY IS THE FAIR ,PAY ACT NEEDED? 

Discrimination on the basis of sex, race and national or1g1n
is, embedded: in the way jobs in the united States are both filled 
and compensated. Women continue to make only 71 cents for every
dollar that men earn. Wom~n of color experience even more severe 
inequities; black women earn only 61.8 cents for every dollar 
earned by a white man, and Hispanic women are.paid only 53.6 
cents for every dollar that a whiteman is paid. Me~ of color 
also experience,s'ignificant pay discrimination, with black men 
earning only 72 percent, and Hispanic men earning only 65 
percent, of the wages of white men. These extraordinary wage 
gaps and the impact of historical job segregation compel 
legislative action. 

Support for fair pay for work of equivalent value is broad 
and transcends race, class, gender, and political party lines. A 
1991 study by the Greenberg-Lake Analysis Group found that a 
striking 77 percent of voters support pay equity laws for women 
and minorities. The vast majority of voters'are convinced'that 
pay equity would benefit society as a whole by enabling wome,nto 
more adequately provide, or contribute to, ,economic security for 
their families. ' . 



HOW WILL THE FAIR PAY, ACT AFFECT BUSINESSES? 

The Fair Pay Act 'merely clarifies the need to eradicate' 
systemic pay discrimination. By barring distinctions -- based on 

,the sex, race, or national origin of the employee -- in 
compensation for work of equivalent value, it seeks to eliminate 

,longstanding, systemic bias. 

Fair pay for employees can lead to greater productivity by
raising morale among workers who can expect to receive fair pay 
for a fair day's work. By compensating workers for the fair 
value of their wor~, the Fair Pay Act can help businesses recruit 
and retain qualified workers. The many businesses which already
evaluate their compensation plans to correct for the effects of 
bias, will not be impacted by this legislation. For other, 
employers, the Act will simply require that they examine their 
wage-setting policies and eliminate any bias. 

WHO IS COVERED BY THE FAIR PAY ACT? 

, Since the Fair Pay Act amends the FLSA, it covers the same 
employers and, employees as does the FLSA. Bothprivate 
businesses and government agencies are covered. Part-time and 
temporary workers are protected to the same extent that they are 
currently under the FLSA. 

HOW WILL THE FAIR PAY ACT BENEFIT WOMEN AND PEOPLE OF COLOR? 

Women and people of color have historically been undervalued 
in the workplace due to discrimination. This significantly 
undermines their ability to sustain ideal levels of productivity, 
their ability to provide economic security for their families, 
and their human dignity. ' By ensuring 'fairness in compensation, 
the Act will improve employment opportunities'and'boost financial 
security for these workers. 

DOES THE FAIR PAY ACT REQUIRE BUSINESSES TO DO PAY EQUITY STUDIES 
AS THE ONTARIO, CANADA PAY EQUITY ACT DOES? 

No~ the Fair Pay Act, imposes no affirmative duty on the 

covered employer to perform a pay equity study. It simply 

requires that employers refrain from discriminating in 

compensation on the basis of sex, race, or national origin. 


HOW WILL THE NEW LAW BE ENFORCED? 

Like the Equal Pay Act, the Fair Pay Act provides for two 

means of enforcement. An individual may either file a complaint 

in court, or may file a complaint with the Equal Employment

Opportunity Commission (EEOC), the federal agency charged with 

enforcement of the Act. 
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DOES THE ACT INCLUDE A.. DISCLOSURE AND REPORTING REQUIREMENT? 

Yes, t.he.Act requires that employers disclose in adequate 
detail the .salary rates paid to each job classification, as well 
as the sex, race and national origin composition of employees in 
the relevant position. The Act does not require that the covered 
employer reveal the name or salary of any individual employee. 

For a' free mark'et system to work effectively, all economic 
,decisionmakers require information for fully-informed choices. 
This includes employees. Right now, employers are entitled to 
know a great deal about employees, but employees often lack even 
the most basic information about overall compensation practices.
Without this information, workers, cannot fairly compare and 
evaluate present and prospective ,empoyers, thus artificially 
constraining their employment choices. Disclosure will serve 
employers as well. Analyzing compensation by job type, gender, 
race, and national origin will enable employers to identify and 
remedy inequities that might not otherwise come to their 
attention. Fair employers have nothing to hide. 

IS THERE 'A MARKET DEFENSE FOR EMPLOYERS UNDER THE FAIR PAY ACT? 

Yes, an employer may rely on the market as a 'legitimate
basis for pay disparities between ,workers performing work of 
equivalent value if. the employer can show both that legitimate
labor shortages or surpluses exist, and that the employer has 
historically responded to shortages by raising the wage rates of 
employees, or to surpluses by lowering wage rates in those job 
categories. For example, if an employer historically has 
responded to a labor shortage of engineers by raising wages, 
while importing nurses from abroad in response to similar 
shortages, it will be vulnerable to a challenge under the Fair 
Pay Act. . 

WHAT SORT OF NEW REGULATIONS ARE CREATED BY THIS LAW? 

The Fair Pay Act directs the EEOC to develop regulations as 
necessary to facilitate enforcement. 

WHAT IS THE EFFECTIVE DATE OF THE FAIR PAY ACT? 

The Fair Pay Act becomes effective one year after enactment. 

Prepared by the WOKEN'S LEGAL DEFENSE FUND 

6/29/94 
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Age Discrimination in Employment Act (ADEA) 

-Briefing Materials 



-Charge Processing 

Issue: 

Whether EEOC should continue its practice of issuing "no cause/no 
violation ll letters in ADEA cases. 

Background: 

When the Department of Labor had juri~diction over the ADEA, it 
issued IIno violation" letters ~ven though the statute did not 
require it. When EEOC assumed jurisdiction of the ADEA it 
continued the DOL practice. (EEOC changed the label to "no cause, " 
consistent with its practice under Title VII). The majority of 
charges are dismissed as "no cause." 

Political Issue: 

AARP has suggested that issuing "no cause" letters is prejudicial 
-to charging parties and should be discontinued since they are not 
required by statute. 

Arguments in favor 

• The statute does not require issuance of the "no cause" letters 

• "No cause ll letters make it difficult for charging parties to 
obtain legal counsel 

• "No cause" letters may be prejudicial in a court proceeding 

-..Arguments Against 

• Since EEOC does investigate ADEA charges although an 
investigation is not statutorily required - - there is value in 
treating ADEA charges like Title VII charges 

• If EEOC were to issue cause findings but not no cause findings 
the EEOC may be perceived as other than a neutral fact finder. 
Evenhanded treatment of charges probably enhances the credibility 
of the agency's cause findings 

• Because the EEOC is a neutral third party it is useful to 
charging parties to know the agency's findings and conclusions. 
Such knowledge may forestall unnecessary litigation. 

N.B. It may be that the real concern is the large number of "no 
cause" findings. If so, the solution would appear to -be to 
identify the reasons for the small number of cause findings for all 
of the statutes EEOC enforces, rather than to single one statute 
out for different treatment. 



" 

Police and Fire Exemption Legislation 

Issue Whether Congress should enact H.R. 2722, introduced by Major 
Owens, permitting age based hiring/retirement of police and fire 
fighters 

Background Despite many successful challenges to such practices, 
Congress enacted a temporary exemption permitting age based hiring 
and retirement of state and local public safety employees. 
(effective January 1, 1987; expired December 31, 1993)~ 

1\t the behest of Congress, EEOC and DOL complet.ed a study, 
which found that there are· practical tests that. are better 
predictors of job performance than age and that gradual deficits in 
abilities and sudden incapacitating events (e.g., heart attacks) 
are only marginally associated with age. 

Political perspectives 

Arguments in favor of the exemption 

• Age limitations are necessary to public safety. 

• EEOC was to identify specific tests that they could use which 
would not be subject to challenge. No such "safe harbor" tests were 
identified. 

• .E.il.iminating .mandatory retirement age will make it harder for 
minorities and women to find positions. 

• Departments claim rank and file members overwhelmingly support 
age limitations. 

Arguments against exemption 

• EEOC has long challenged such age limitations. and has usually 
persuaded courts that they are unnecessary. 

• Tests are available. that can be used in place of age. Employers 
must be prepared to validate tests if they have an adverse impact 
on protected groups. Validation standards are fully described in 
the government's Uniform Guidelines on· Employee Selection 
procedures. 

N.B•• Senator Metzenbaum -- Age limitations should not be us'ed. 
The only reason the Senate authorized the prior exemption was on 
condition that law and fire departments would abandon age 
limitations at the end of 1993. ••• Administration Position -
Further study on the use of testing in place of age and a 4 year 
temporary extension of the law permitting age limitations 

http:complet.ed
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30S6 of the Hou.e 8111, which provides a h1ghermaxlmum penalty 
for unauthorized yearing, manufacturlng,or sel11n; of ml1itarr 
decorations and medals, if the me4al is the Conqressional Neda 
of Honor. 'We recom."I'lend, however, that any definition of the term 
"sells" ln this st.atute (18 U.S.C. 704) apply unlformly to all 
medals and decorations covere4 by the statute. 

Age piscrimination Ixemstion for Haw Enfgre.ment Ayene1es,
Tit.le XXX.M of the House Bill renews (wlthOlJt any time imit} an 
exemption from 8ge d1scrimlnatlonprohiblt1ons for law ,
enforcement offlcers and firefighters. We yoyld prefer. ' 
temPP:"t¥ fgyr-year extension of the exempt.lon, slml1ar to that 
contalned in • 3 of the Iqe ~I8crlminatlon in Employment ' 
Amendments of 1986. This would allow for necessary further stUdy 
ot aqe restriction policies for public satety vorkers. It would 
a180 be more consistent with the lntent of the ori;1nal Act, . 
which sought to promote the employment of capable o14er persons 

nd prohibit arbitrary age discrlmination 1n employment. 
, 

Prohibition of strength-TrAining Ind Martial Artl for 

Fe"ltal prilgnerl. We oppose Title XXX.N of the House lUll 

insofar as it prohibits we1ghtliftln; activities tor rederal 
prisoners. WeIght 11fting reduces inmate idleness anc! help. to 
relieve tenSion and stress.. It is a valuable management tool 
whose benetlts far outweigh any potentlal dangers. Prohibiting
it wolJ14 serlqusly impede -- not enhance -. prison security .. 

We know of no evIdence that bannlngwelght training 1n 
prisons will make prisoner, less dangerous upon release -- and 
the decU ca.ted' men anCi women of our,pt i son BYS tela, Who stand guard 
over oriminal" belleve this provisIon will make inmates more 
dan;erous during the period of their incarceration. 

-Madl in Americs- Llbell_ Sectlon 3086 of the Bouse Bill ;;":~~:~j~~;:
requires re91.tratlon with the commerce Department ot all '., ' 
prOducts bearing -made in Americ.- label., an4 a determlnatlon~y 
the Commerce Depart.naentthat 60' of the product val manufacturecS 
.In the United States and that tlnal assembly tOok place 1n the 
UnitedSt.~es. W. oppose f 3086 of the Bouse bill. The 
re~lrement8 ot t.hi. section are Inconsistent with exilting rules 
requiring accurate country-ot-ori91n labeling, and would impose
unnece,sary burdens on American bu.lne••••• 

countrY-Qf-or1v1n regulations tor products are currently
enforced by the Custom. Service ot the treasury Department and by
the Federal Trade Commission (FTC). Onder current law, a -Made 
ln USA- label must be truthful, and imported prodlJcts m~st 
cont.aln a label Indicating country of orig1n. Imported products
must underqo substantial transformatlon in the united States 

betore they can bear a ·~ade 1n USA-.label. 
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Reductions-in-Force (RIFS) 

Background: RIFs frequently are at the core of agreat many of the ADEA charges filed 
with the Commission. There are several things that employers clearly cannot do when 
conducting a RIF, for example: 

(1) You cannot select on the basis of age; 

(2) You cannot select on the'basis of stereotypjcal assumptions 
about older workers (all those within a year of age 55 will retire 
next year anyway -- I'll select them for the RIF); 

(3) You cannot apply different more stringent performance 
criteria for employees above a certain age. 

These kinds of actions would constitute clear examples of disparate 
treatment because of age - they are unlawful even if the employer h~s a legitimate 
need to reduce its workforce. 

The more difficult cases arise when an employer terminates employees 
for more subtle cost-based reasons (e.g., level of salary vs. level of productivity 
analysis). In this area the judicial decisions are far from uniform. The Supreme Court's· 
decision in Hazen Paper (1992) further clouded this area of the law. 

Hazen held that there is no disparate treatment under the ADEA when the 
factor motivating the employer is some feature other than an employee's age. This 
maxim applies, said the Court, even When the factor used is empirically correlated with 
age. 

Issue: 	 Should the Commission, on the heels of Hazen Paper, attempt to issue 
definitive guidance on how it will treat cost-based decisions under the 
ADEA -- or should this area be left to the case-by-case approach that 
been in operation since ADEA's enactment? 

.Existing Commission Guidance: 

EEOC guidance in this area is quite limited, to wit: "A differentiation 
based on the average cost of employing older employees as a group is unlawful except 
with respect to employee benefit plans ..." See 29 C.F.R. § 1625.7(f). In addition to 
its brevity, this interpretation does not explain what theory of discrimination is being 
applied (disparate treatment, disparate impact, or both). The interpretation was 
published long before the Hazen Paper decision thus leaving the impact of Hazen, if 
any, unclear. Finally, this guidance is not helpful for analyzing cases where an 
individual is terminated on the basis of higher cost to the employer. 



·. 

Disparate. Impact Theory under ADEA 

Background: Disparate impact theory was developed initially by courts addressing 

Title VII. The theory permits liability to attach to an employer's use of 

facially neutral policies or practices that have a disproportionate adverse 

effect on members of a protected group, unless the employer can prove 

the practice is a business necessity. ' 

The Commission and most courts of appeals have applied disparate 

impact theory under the AD EA. There has been, however, a persistent 

school of thought contending that the theory should not be available 

under AD EA. Some believe the Supreme Court in the 1992 Hazen 

Paper decision signalled that it may side with those opposing use of the 

theory in age cases. But as of this writing, the Court has not decided 

the issue. 

The Commission has routinely applied the theory when investigating and 

litigating age cases. In policy documents, however, it has done little 

more than reference the terms "adverse impact" and "business 

necessity" in an interpretive regulation dealing with reasonable factors 

other than age. See 29 C.F.R. §162S.7(d). 

Issue: 	 Should the Commission provide a fuller statement in support of adverse 

impact theory under the ADEA? 

Public Reaction: 

Employee groups would likely welcome such guidance both because 

impact theory can playa critical role in reduction-in-force cases where 

the neutral policy or practice is often cost, and because the Hazen 

Paper decision has clouded the availability of disparate treatment theory 

in cost cases. 

Employer groups would likely oppose any effort by the Commission to 

increase the potential for litigation and liability in reduction-in-force 

cases. 



" 

Pension Benefit Accruals Under the ADEA 

Issue: 

Why has the Commission not issued final pension accrual regulations 


Background: 

• 	 ADEA amended in 1978 to raise maximum age limit from 65 to 70 
and to forbid mandatory retirement under pension plans. 1978 
legislative history indicated thaL pension plans could cease 
benefit accruals at normal retirement age (generally age 60 or 
65) . 	 .

• 	 DOL issued an Interpretative Bulletin in 1979 stating that 
pension accruals would not be required for persons who work 
beyond a plan's normal retirement age. . 

• 	 EEOC wrestled with the issue until 1986 when Congress amended 
the ADEA, the Internal Revenue Code, and ERISA in the Omnibus 
Budget Reconciliation Act of 1986 (OBRA 86) . 

• 	 OBRA 86 required pension accruals regardless of age and 
required EEOC, IRS, and DOL to coordinate regulatory efforts 
with each other, and specified that any agency's regulations 
must be consistent ~ith the other agency's regulations. 

'Political Issue: 

Did the statute apply prospectively or retroactively? 


• 	 On November 1987, with the express permission of IRS, the 
Commission published a proposed regulation under OBRA 86, 
stating that the statute would be applied only 
prospectively. 

• 	 After strong Congressional criticism, IRS published a 
proposed regulation requiring retroactive application of 
OBRA 86. 

• 	 After the publication of the IRS proposed rule, EEOC 
decided that, since IRS was" given lead regulatory 
authority under the statute, EEOC would take no final 
action until after IRS acted. 

• 	 On December 27, 1988, IRS issued a notice which stated 
that in its final regulations, OBRA 86 would apply 
retroactively to noncontributory defined benefit pension 
plans and prospectively to defined contribution pension 
plans. The notice took no position on defined benefit 
pension plans that required employee contributions. 

• 	 EEOC issued a virtually identical notice on January 9, 
1989. 

Status: 

• . Still awaiting final IRS action. 
,. 	 Since January 1989, EEOC has frequently requested that 

the Department of the Treasury and IRS issue final 
regulations under OBRA 86. Each time, the Commission'S 
request has been turned down. 





Older Workers Benefit Protection Act 

- Briefing Materials 



The Older Workers Benefit Protection Act of 1990 

In Public Employees Retirement System of Ohio v. Betts, 492 U.S. 
158 (1989), the Supreme Court interpreted the Age Discrimination in 
Employment ,Act of 1967, as amended (ADEA), 29 U.S.C. § 621 et seq., 
with regard to the legality of employee benefit plans. 

One major effect of the Betts case was the rejection by the Court 
of longstanding interpretations (developed by the Department of 
Labor and adopted by the Commission) relating to employee benefit 
plans. In 1979, the Department of Labor issued an Interpretive 
Bulletin (I.B.) on employee benefit plans and the ADEA, and the 
Commission adopted the I.B. when it took over enforcement of· the 
ADEA in 1979. The I.B. stated that it is permissible to offer a 
lower level of employee benefits to older workers as long as the 
lower level of benefits is justified by age-related cost· 
considerations. (If, for example, life insurance cost twice as 
much for a 60-year-old as for a 55-year-old, it is permissible to 
give the older worker half as . much insurance as the younger· 
worker) . 

In Betts, the Supreme Court determined, among other things, that 
the "equal cost or equal benefit" interpretation set forth in the 
I. B.. was not consistent with the ADEA, and was an incorrect 
interpretation of the ADEA's "subterfuge" provision. 

The Court further declared in Betts that employee benefit plans 
were exempt from the purview of the ADEA as long as such plans were 
not a method for discriminating in non-fringe benefit aspects of 
employment. The effect of this decision was to permit virtually 
any age-based differential in treatment in the area of fringe
benefits; for example, an employer could decide to deny sick leave 
o~ vacation pay for persons over the age of 50, as long as the 
decision was not taken to force such persons to retire or to 
retaliate for prior EEO activity. 

,Congress decided that the ruling in Betts warranted a legislative 
response. On October 16, 1990, the Older Workers Benefit 
Protection Act of 1990 (OWBPA) became law, amending the ADEA in 
significant detail. In brief, OWBPA (Title I) overturned the legal 
analysis in Betts with regard to employee benefit plans and (Title 
II) addressed the minimum criteria necessary for a "knowing and 
voluntary" waiver of ADEA rights or claims. 

In principal part, Title I of OWBPA took the following steps: 

(1) OWBPA amended section· 11 of the ADEA to make it 
clear that "employee benefits" would be included in the definition 
of "compensation, terms, conditions, or privileges of employment"
in section 4(a) (1) of the ADEA. 

t 




(2) OWBPA amended section 4(f) (2) to incorporate the 
equal cost or equal benefit principle embodied in the regulations 
at 29 C.F.R. § 1625.10, as, in effect on June 22, 1989, and stated 
that the provisions of section 4 (f) (2) constitute an affirmative 
defense, with the employer bearing the burden of proof under that 
section. 

(3) OWBPA provided exceptions and "safe harbors" for 
voluntary early retirement plans, severance pay plans, and long
term disability plans. ' 

(4) OWBPA addressed special concerns of State and local 
governments regarding potential cost increases in two ways: (a) by 
providing for a two-year delayed effective date; and (b) by 
allowing current employees to elect to retain their present long
term disability coverage when a new plan is implemented even though 
such present coverage may not comply with the ADEA. 

Title II of OWBPA amended section 7 of the ADEA by adding 
subsection (f) concerning waivers of rights or claims under the 
Act. Title II expressly provides that unsupervised waivers may be 
valid and enforceable if they meet certain enumerated requirements 
and are otherwise knowing and voluntary. 

On March 27; 1992, the Commission published a Request for Comments 
in the Federal Register, 57 FR 10628 (March 27, 1992). The 
Commission received' approximately 40 comments from members of 
Congress and from the public. Among the commentors were Senators 
Pryor, Metzenbaum, and Hatch; Representatives Goodling, Martinez, 
Roybal, Clay, and Ford; the Ame,rican Association of Retired 
Personsithe Equal Employment Advisory Council; and the Coalition 
on State and Local Employee Pension and Benefit Issues (Coalition). 
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Why was Prior Administration Reluctant to Issue OWBPA Guidance 

Staff was not informed of the reasoning - The decision not to go forward with 

regulatory guidance was issued by the Chairman's Office, not by the, Commission as a 

whole. Thus, there is no record of why issuing guidance was hotdeemed advisable. 

Possible Reasons - OWBPA was the subject of considerable debate and 

compromise. Many OWBPA issues were hotly contested and the positions of 

employer/employee groups on various issues were not always predictable. After 

completion of the long and detailed legislative process, there may have been a desire 

by the prior Administration to wait and see if the statutory language was sufficiently clear 

to obviate the need for regulatory guidance. 



OWBPA Rulemaking - Options 

Issues: 	 What approach, if any, should the Commission use in 
issuing guidance under OWBPA? 

Options: 	 The Commission has four options 
• 	 Do nothing and let courts resolve the issues. 

Doing nothing avoids committing EEOC resources to 
developing guidance on - issues that arguably are 
clear on the face of the statute. Tne other view 
is that OWBPA leaves certain issues"unresolved and 
the Commission should provide guidance on issues 
that are of major import for employers and 
employees, i.e., employee benefits plans and 
waivers of rights or claims. 

• 	 Issue guidance, such as Enforcement Guidance or a 
Field Notice, that does not have the weight of 
regulations. 

This approach would be the fastest means of getting 
guidance to our field staff and the public. This 
method, however, does not allow for public input, 
and leaves the Commission more vulnerable to 
criticism of positions it takes in this guidance~ 

• 	 Issue substantive or interpretive. guidance using 
notice and comment procedures (traditional way of 
issuing regulatory guidance) . 

Commission has experience with this method of 
rulemaking. Guidance could be issued within a 
predictable timeframe (1 year or earlier) with 
minimal expense to the Commission. On the other 
hand this approach limits public participation and 
consensus building efforts . This in turn could 
hamper voluntary compliance with government policy 
positions and/or increase the possibility of court 
challenges to the regulatory positions. 

Issue guidance using negotiatedrulemaking• 
techniques. 

This approach has been encouraged by the 
Administration' because it enhances public 
involvement in the regulatory process. Where 

.	consensus can be achieved, voluntary compliance 
with regulatory positions is maximized. . On the 
other hand, the Commission has no experience with 
this procedure. It is difficult to predict 
timeframes for final guidance, cost to the 
Commission, or, indeed, whether consensus can be 
achieved on the issues. 



.. 


Early Retirement Incentives after Title I of OWBPA 

Background: 	 The OWBPA made clear that many voluntary early retirement incentive plans 
(ERIPs) are permissible under the ADEA. OWBPA specifically authorizes (gives 
safeharbors) for ERIPs that waive actuarial reductions and those that provide 
social security supplements. 
Additionally, it is permissible to: 

(1) provide a flat dollar amount to all employees above ~.certain age; 

(2) provide a dollar amount multiplied by each year of service for all 
employees above a certain age; or 

(3) 	 impute additional years of service or age for all employees above a certain 
age. 

Issue: 	 Does the ADEA, as amended by OWBPA, permit ERls offering an incentive only 
to persons under a specified age (so-called "Cipriano plans")? For example. 
would it be permissible to offer $10.000 to "all employees under age 65 who retire 
within 6 months?" 

OWBPA Provision Implicated: 
. . 

It is not unlawful to observe the terms of a bona fide employee benefit plan 
"that is a voluntary early retirement incentive plan consistent with the relevant 
purpose or purposes of this Act. II . 

Pre-OWBPA EEOC Position on Age-Capped ERls: 
. Age-Capped Plans Lawful if 

(i) 	 Voluntary 

(ii) 	 All individuals older than a specified age have at least 1 opportunity to 
participate 

(iii) 	 Employer has a business reason for structuring the plan with an age 
cap, e.g., some measured assessment of increasing cost or declining 
benefit to the employer. 

Current EEOC Guidance: 
No OWBPA policy guidance in place. EEOC has, however, opposed an age
capped plan in litigation (amicus brief). 

View of Congressional 
Commentors· in Response to 
EEOC OWBPA Notice: 

Democrats &AARP - So called "Cipriano Plans" are highly suspect if not 
plainly unlawful after OWBPA. 

Republicans - Voluntary "Cipriano Plans" where all employees have at least 1 
opportunity to partiCipate are clearly lawful under OWBPA. 



OWBPA - Title I " 

State and Local Government Disability Retirement Plans 

Background: 	 This is an area where State and local government employers appear to be in 

substantial need of guidance under OWBPA. 

OWBPA has made these public employers aware, some seemingly for the first 

time, that their employee benefits plans are subject to the ADEA. 

We have been informed by knowledgeable sources that many public 

employers use a disability retirement plan that may now violate the ADEA. 

How the Plan Operates: 

State and local governments frequently calculate disability retirement benefits 

by projecting years of service until normal retirement age under the pension 

plan. This can work to the disadvantage of older individuals. Consider the 

following example. 

Age at Hire Age when Disabled Nonnal Retirement Years of Credit 
Age for Disability 

Benefits 

25 30 55 30 yrs 

45 50 55 10 yrs 

56 61 55 Oyrs 


As the above chart demonstrates, each of the 3 employees,worked the same amount of time for 
the employer prior to disability (5 years). However, the 25 year old will receive three times the 
benefit available to the 45 year old, and the 56 year old has no benefit at all. The distinctions 
made are age-based. 

Issue: 	 Are disability retirement plans such as the above subject to a pension accrual 
analysis or an equal cost or equal benefit analysis? 

Once the appropriate analytical framework is identified, is the plan permissible or 
impermissible? 

If equal cost or equal benefit analysis applies, how does the employer cost justify 
the plan? 

Existing EEOC Guidance: 
No guidance is in place to address the specific questions raised. There is, 
however, general.EEOC guidance on cost justification. 

Assistance Provided: 
. The Office of Legal Counsel has offered informal advice on the various legal 

issues and suggested ways to avoid possible problems. This kind of guidance is, 
of course, non-binding and unofficial. Few were satisfied with this informal 
assistance and some stated that they would not make any changes unless or until 
EEOC issues official guidance. There is a good likelihood that many jurisdictions 
continue to use these plans. If litigation ensues, it is virtually certain that public 
sector employers will criticize for failing to issue guidance. 



·. 

Severance and Pension Integration after Title I of OWBPA 

Background: Prior to the Supreme Court's decision in Betts, which insulated virtually 

all benefit plans from ADEA challenge, the Commission had successfully 

argued that severance benefits could not be denied or reduced because 

of pension eligibility. The theory was t?ased on 2 prongs: 
..

1) 	 severance and pension are different benefits provided for 

different purposes; and 

2) 	 pension eligibility is almost always tied to age. 

OWBPA Provision Implicated: 

Severance pay can be offset by: 

(1) 	 additional pension benefits made available to an employee; 

(2) 	 the value of certain retiree medical benefits. 

Issue: 	 Is OWBPA dispositive of all questions dealing with pension/severance 

integration? In other words, are the above 2 exceptions the only 

permissible ways of integrating the 2 benefits. 

For example, some have asked if severance pay can be conditioned .on 

an employee's agreement to defer pension receipt until severance is 

exhausted. 	 Would this be permissible where severance replaces a laid

off persons salary for some period of time, and the employer would not . 

normally provide pension and salary simultaneously. 

Existing EEOC Guidance: No OWBPA guidance has been issued. 



OWBPA - Title I 


Are employers permitted to end all retiree health coverage when the retiree becomes 


eligible for medicare (age - 65)? 


., 
Background: EEOC has an existing ADEA interpretive regulation permitting employers 

to integrate employer-provided benefits with government-provided benefits, . 

. even those made available on the basis of age. However, this integration 

feature is available only if the employee is not left with a lesser amount of 

coverage than was provided by the employer's plan. 

By contrast, OWBPA legislative history flatly declares that nothing in 

OWBPA prohibits an employer from terminating its retiree health benefits 

whenever the retiree becomes eligible for Medicare (age 65). 

Issue: Which of the above provisions is the correct statement of the law? 

This is an area that likely will be the subject of litigation because employer

provided retiree health benefits are often more generous than Medicare 

benefits. Thus, a complete cut-off of employer-provided benefits at age 65 

would leave the employee with lesser amount of coverage - a result 

arguably prohibited under EEOC's interpretive regulation. Moreover, the 

OWBPA legislative history offering a contrary view does not rest on any 

particular statutory language. The gratuitous nature of the comment may 

undercut its persuasiveness in the courts. 

Existing EEOC Guidance: 

No OWBPA guidance has been issued. 



, . 

ADEA Waivers (Title II of OWBPA) 

Background: 
• 	 The Commission issued a final rule'permitting private or 

unsupervised waivers of rights or claims under the ADEA 
in 1987. 

• 	 The Commission's rule was suspended through 
appropriations riders in FY 1988, 1989, and 1990. 

• 	 Title' II of OWBPA passed in 1990 yfovides that 
unsupervised waivers may be valid and enforceable if they 
meet the following requirements and are otherwise knowing 
and voluntary. 

1. 	 Written document that is clear and 
understandable. 

2. 	 Specific reference to rights or claims under 
the Act. 

3. 	 Does not waive rights or claims that may arise 
after the date the waiver is signed. 

4. 	 Consideration is given the individual in 
addition to anything of value to which he is 
already entitled. 

5. 	 Individual is advised in writing to consult 
with an attorney before signing. 

6. 	 Individual is given 21 days to consider the 
agreement. 

7. 	 Individual is given 7 days after signing to 
revoke. 

If a waiver is part of a group or class program, 
individuals must receive 

1. 	 information on others who are eligible or 
selected for the program 

2. 	 information on others who were not eligible or 
selected for the program 

3. 	 45 days to consider the agreement 

• 	 Title II specifically recinds the Commission's rule, 
while it incorporates ,most of the major provisions of 

, that rule. 



ADEA Waivers 

Issue 

Status 

- Mayan individual challenge a waiver while at the same 
time retaining the consideration given in· return for 
signing the agreement? 

• 	 Courts have split on the issue. In a post-OWBPA 
cases the 5th Circuit has found that an employee 
ratifies the agreement if the consideration is not 
tendered back or retu~ned within a reasonable 
amount of time after the employee cO\TIes to believe 
that the waiver is invalid. By" contrast the 
Circuit in a poste-OWBPA case rejected the 
ratification theory I. stating that the consideration 

.need not be returned. It further suggested that 
any back pay award could be offset by the value of 
the consideration. 

• 	 Commentors were split in our request for public 
comment in 1992 with the majority in favor of the 
ratification approach. Senator Hatch and 
Congressman Goodling supported ratification. They 
felt that the matter should be left to the Supreme 
Court since OWBPA does not address the issue. 

• 	 Senators Pryor and Metzenbaum stated that 
individuals should not have to return benefits to 
challenge waivers that may have been obtained by 
misrepresentation or duress. 

- . Issue awaits decision by Commission on whether to conduct 
rule making or issue other guidance on this issue. 



" 

Arbitration Agreements 

Background: In the Gilmer decision, the Supreme Court ruled that an individual can 
lawfully agree to submit an ADEA claim to mandatory arbitration. Many courts since 
Gilmer have sustained the validity of such arbitration agreements, and have extended 
the Gilmer rationale to Title VII claims. 

In addition to judicial support for mandatory arbitration agreements, 
Congress has signalled strong support for the creative use of alternative dispute 
resolution (ADR) techniques' as a possible way to reduce the;:~great number of 
administrative and judicial employment discrimination claims. 

Unfortunately, there is' the potential for abuse accompanying the 
movement toward ADR. There are indications that increasing ~umbers of job 
applicants are being "askedll to sign mandatory arbitration agreements as a condition 
of employment. ' 

Title II of OWBPA, effective after the Gilmer decision, prohibits prospective 
waivers of rights or claims under the ADEA. It also requires that waiver agreements 
be supported with valuable consideration to which an individual is not already entitled. 

Should the Commission' take the position that Title II of OWBPA applies 
to mandatory arbitration agreements? If this position is taken, does it 
follow that pre-employment agreements are invalid either as prospective 
waivers or as agreements unsupported by consideration. 

Current' Guidance: No OWBPA guidance has been issued. 

Cong ressional Comments in Response to OWBPA Notice: 
Democrats -- Gilmer conflicts with the later enacted OWBPA and its prohibition 
on prospective waiver of rights or claims. 

Republicans -- No conflict - Waiver is not prospective as procedural rights exist 
at time of waiver. Also, OWBPA addresses waivers of substantive rights, not 
procedural rights. Employees should be permitted to select the forum in which 
their dispute will be heard. 





Americans With Disabilities Act (ADA) - Title I 
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ADA: DEFINITION OF DISABILITY 

* The Americans with Disabilities Act (ADA) i~ patterned
after Section 504 of the Rehabilitation Act of 1973. 
section 5.04 is a law which prohibits discrimination against
people with disabilities ina range of areas (such as 
employment, social services and education) on the part. of 
entities that receive federal funds. It is a law which has 
been in effect for over a decade. 

* The ADA's definition of disability is identical to the 
definition under Section 504, with the exception of deletion 
of coverage for current users of illegal drugs (see below).
In addition,. the ADA uses the term "disability" rather than 
"handicap," to reflect the term of choice in the disability
community •. 

* Under Section 504's definition, and hence under the ADA's 
definition, a person with a disability is defined as: 

1) a person with a physical or mental impairment that 
substantially limits that person in some major life 

activity; or 

2) a person with a record of such a physical or mental 
impairment; or 

3) 	a person who is regarded as having such an 
impairment. 

* This three-part definition of disability has been in place
since 1974 under Section 504. This definition has been 
amplified in both regulations and caselaw. First, to have a 
disability, one must have an actual physical or mental 
impairment ~- not simply a physical condition, such as black 
hair or blue eyes. Second, the disability must be serious 
enough so as to affect some form of major life activity,
such as walking, talking, breathing or working. 

* The type of impairments covered under this definition 
include a wide range of conditions. For example, it covers 
people who use wheelchairs, people with vision and hearing
impairments, people who have such conditions as heart 
disease, epilepsy, cerebral palsy, or HIV disease, and 
people with a range of mental impairments. 
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• The definition also includes someone with a record of an 
impairment. These include, for example, individuals with a 
history of mental illness, heart disease or cancer, who no 
longer have the disease but who are discriminated against . 
because of their record of an impairment. 

• The definition also includes individuals who are regarded 
as baving an impairment. This includes individuals who may 
not have a physical impairment that actually limits a major
life activity, but who are nonetheless regarded as being
impaired and limited.· For example, this would ,include a ' 
person who has a significant physical burn on his or her 
face which does not actually limit the person in any major 
life activity, but who is nonetheless discriminated against
because of the disfigurement. It also includes individuals 
who have no impairment but are regarded as having one. 

• This three-part definition of disability is a critical 

component of the coverage of both section 504 and the ADA. 

Congress' intent in adopting the definition in 1974 was to 

'establish 	a broad definition that would ensure adequate 
protection for individuals experiencing AnY form of 
discrimination based on disability, including discrimination 
based on myths and stereotypes. 

• In both the Rehabilitation Act and in the ADA, Congress

made an intentional decision not to try toli§t every

possible medical disability that exists, but rather to 

establish a generic, functional definition that would 

encompass all types of conditions that Congress wished to 

protect from discrimination. 


• There is one respect in which the ADA's definition of 
disability i& different than that which currently exists 
under section 504. Individuals who are addicted to drugs
have a medical disability and had been previously covered 
under Section 504. The ADA, by contrast, excludes a person
who is currently illegally using drugs from the definition 
of an individual with a disability. Thus, employers and 
others can discriminate against individuals who illegally 
use drugs, because of that use, without any liability under 
the ADA. In addition, the ADA explicitly allows employers 
,to engage in drug testing for illegal use. of drugs. 

• The ADA also covers individuals who associate with people
with disabilities, and are discriminated against on the 
basis of that association. 



ADA: BMPLOYHENT PROVISIONS 

* The Americans with Disabilities Act (ADA) is patterned.
after Section 504 of the Rehabilitation Act of 1973. 
Section 504 is a law which prohibits discrimination against
people with disabilities in a range of areas (such as 
employment, social services and education) on the part of 
entities that receive federal funds. 

* The ADA's employment provisions will ultimately cover all 
employers who have 15 or more employees. This is the same 
scope of coverage which exists under Title VII of the Civil 
Rights Act of 1964 for race and sex employment
discrimination. . 

* The first basic employment prov~s~on of the ADA is that an 
employer may not refuse to hire a person with a disability, 
because of the person's disability, when that person is 
gyalified to perform the job. This is exactly like the law 
which exists in race and sex discrimination. As in those 
areas,' an employer can continue to have all types of job
qualifications, such as requiring a certain educational 
level or requiring that the person be able to perform a 
certain function at a certain competence level. What an 
employer cannot do is to refuse to hire or to promote a 
person because of that person's gisability, when that person
otherwise meets all the qualifications of the job. 

* The second basic employment provision of the ADA is that 
an employer must make reasonable accommodations for a person
with a disability, if that, accommodation will allow the 
person to perform the essential functions of the job. This 
is a requirement that has.been in place under Section 504 
for 15 years. It is a very simple, yet essential, 
requirement. What it means is that if there is some 
modification in a job's requirements or structure that an 
employer can do, which will not cause the employer undue 
hardship, but which 1d.ll allow the employee with the 
disability to do the job, that modification or ,change must 
be made. For example, if placing an amplifier on a 
telephone, or lowering a desk, or establishing a flexible 
work schedule will allow a person with a disability to . 
perform a job, that type of accommodation could be required. 

* Under the ADA, whether an accommodation is ultimately
required depends on two things. First, the accommodation 
has to really work; that is, it has to result in the 
employee actually being able to do all the essential 
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functions of the job. Second, the'accommodation may not 
impose an undue hardship on the employer. This is a long
standing standardunder'Section 504. It means that the 
accommodation cannot impose significant difficulty or 
expense on the employer, taking into account specifically
the ~ of the business, the number of employees, the type
of business, and the nature and cost of the accommodation. 

* The remaining provisions in the ADA's employment section 
are essentially subsets of these two .ain provisions and 
derive directly from the regulations and caselaw under 
Section 504. , For example, an employer may not segregate or 
classify persons with disabilities in a way that adversely
affects their employment status. An employer may not deny . 
an employment opportunity to an individual because of the 
individual's need for a reasonable accommodation. And an 
employer may not have a qualification standard that 
eliminates persons with disabilities unless the employer can 
show that the standard is job-related and consistent with 
business necessity. 

* An employer may not ask applicants, early on in the 
application process, whether the applicant has a disability.
The employer may' ask whether the applicant can perform the 
functions of the job. In addition, the employer may
gondition the applicant's job offer on the results of a 
medical examination. Again, however, those results .ay not 
be used to withdraw the job offer unless the applicant is 
shown not to be qualified for the job. 

* With regard to religious entities, the ADA includes a 
provision which states that a religious organization may 
require, as a qualification standard to employment, th~t all 
applicants and employees conform to the religious tenets of 
the organization. ' 

* The e.ployment provisions of the bill take effect on July, 
26, 1992. Upon the effective date, employers with ~ or 
more employees will be covered. 'Employers with 15 or more 
employees will be covered two years later, on July 26, 1994. 



ADA: COVERAGE OF DRUG ABD ALCOHOL USERS 

* Individuals who are current illegal users of drugs are 
excluded from the definition of a person with a "disability"
in the ADA. This same exclusion was also adopted for the 
Rehabilitation Act of 1973. . 

* Under this exception, an indi.vidual who currently
illegally uses drugs is not entitled to any protection under 
the ADA, regardless of whether that person is a casual user 
of drugs or is an addict and regardless of whether his or 
her illegal drug use has any adverse impact on job
performance in the employment sector. Employers may thus 
refuse to hire and may discipline or fire any person who 
currently illegally uses drugs without violating the ADA. 

* If a person with a disability (e.g., a person with AIDS)
is an illegal user of drugs, but is discriminated against 
because of that person's covered disability (i.e., AIDS),
and not because of the drug use, the person i§ protected 
under the ADA. 

* The following individuals lU'.lt protected under tbe ADA: 

a) a 	 person who has successfully completed a drug
rehabilitation program and is no longer illegally 
using drugs; 

b) a 	 person who has otherwise been rehabilitated and is 
no longer illegally using drugs; 

c) a 	person who is participating in a rehabilitation 
program and is no longer illegally using drugs; 
and 

d) a 	 person who is erroneously regarded as illegally 
using drugs. 

* ·The "illegal use of drugs" is defined as the use of drugs
which is unlawful under the Controlled Substances Act. It 
does not include the use of drugs taken under supervision by 
a licensed health care professional. Many people with 
disabilities, such as people with epilepsy, AIDS and mental 
illness, take a variety of drugs, including experimental 
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drugs, under supervision by a health care professional.
Discrimination on the basis of use of such drugs remains 
illegal under the ADA. 

* Testing for the illegal use of drugs is not considered a 
medical examination for purposes of the ADA and is, 
therefore, D.Qj; subject to the ADA's restrictions on medical 
examinations. The ADA thus does DQt prohibit testing for 
the illegal use of drugs. 

* An applicant or employee may, however, contest the 
accuracy of a drug test. An individual who does not, in 
fact, illegally use drugs, but who has been erroneously 
identified as an illegal drug user by a test would fall into 
the category of an individual "perceived to be" an illegal 
user of drugs. 

* An employer's allowance to test for the illegal use of 
drugs is also restricted by the employer's obligation not to 
identify, through a medical examination, the existence of a 
disability prior to a conditional job offer. Persons with 
disabilities often take drugs that may be identified through 
a drug test. In order to assure compliance with the ADA's 
pre-employment medical provisions, therefore, employers must 
either assure that the required drug test identifies 
strictly the illegal use of drugs ~ require successful 
passage of a drug test only of applicants who have received 
a conditional job offer. An employer could also choose to 
have an outside laboratory conduct the test and to have the 
laboratory inform the employer only of results indicating 
illegal drug use. 

* Individuals who are alcoholics remain covered under the 
ADA. An employer may, however, prohibit the use of alcohol 
by all employees on the job; require that employees not be 
under the influence of alcohol at the workplace; and hold an 
alcoholic to the same performance and behavioral standards 
to which all employees are held. 



ADA: REMEDIES 

* Any anti-discrimination law is made up of two basic parts: 
a statement of what actions are illegal under the law and a 
provision for the remedies that are available if an entity 
engages in those illegal actions. 

The remedies provided by the ADA are as follows: 

* EMPLOYMENT: The ADA adopts the remedies provided by Title 
VII of the Civil Rights Act of 1964. Under Title VII, and 
hence under the ADA, a plaintiff has a private right of 
action (which means that, after going through the mandatory
Equal Employment Opportunity commission process, a plaintiff 
can bring a lawsuit in a local federal district court) and 
has the right to get injunctive relief from a judge.
Injunctive relief includes such things as reinstatement in a 
job or an order for backpay. 

The EEOC may bring cases on behalf of victims of 

discrimination as they do under Title VII • 


. Under the Civil Rights Act of 1991, plaintiffs are also 
allowed to recover compensatory and punitive damages, such 
as damages for pain and suffering and for harassment, for 
intentional employment discrimination. These damages are 
capped at different levels, depending on the size of the 
business. An employer may avoid damages for failure to 
provide a reasonable accommodation if the employer
demonstrates that it made a good faith effort to provide the 
accommodation. 

* PUBLIC ACCOMMODATIONS: The remedies available for 
violations of the public accommodation section are similar 
to those available under the employment section. The ADA 
incorporates the remedies available under Title II of the 
Civil Rights Act of 1964. Thus, plaintiffs have a private
right of action and ,the right to seek injunctive relief from 
a .judge. Private plaintiffs are precluded from seeking 
general, compensatory damages, including damages for pain
and suffering. 

Unlike other laws, there is a mandatory injunction process 
under the ADA for certain violations. For example, if a 
judge finds that a public accommodation has built a new 
building which is inaccessible to people with disabilities, 
in violation of the ADA, the judge ~ issue an order 
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requiring the owner to retrofit the building to make it 
accessible. 

Following the pattern of other civil rights laws (such as 
the Fair Housing Act), the ADA gives the Attorney General 
the right to bring an action in cases of pattern or practice 
of discrimination or in suits of general public importance.
In such cases, a judge can award the same type of injunctive
relief available in private suits. The judge can also 
assess a civil penalty (not unlimited damages) of not more 
thAn $50,000 for the first violation and not more than 
$100,000 for a subsequent violation, if the judge determines 
such penalties are necessary "to vindicate the public
interest." This standard means that civil penalties will be 
assessed only when such penalties are called for by the 
facts of the case. In addition, if the Attorney General 
requests it, the judge can award monetary damages to a 
person aggrieved by the discriminatory action. A private 
party may 'not, on his or her own, request such damages. 

* COMMUNICATIOHS: The telecommunications relay services 
section of the bill amends the Communications Act of 1934 
and uses the administrative remedies procedure established 
under that Act. ThUS, in most situations, the Federal 
communications commission will handle complaints in the 
first instance. The Commission will refer complaints about 
intrastate telecommunications relay services to state 
agencies that have received Commission certification to 
implement those services. Plaintiffs have a private right
of action ~o obtain review of Commission decisions in the 
federal courts. 

* PUBLIC SERVICES: The public services section of the ADA 
incorporates the remedies available under Section 505 of the 
Rehabilitation Act of 1973. These are the remedies 
currently available, for violations of section 504. These 
include a private right of action and both injunctive relief 
'and damages in certain circumstances. 



Existing Guidance: 	 Preemployment Disability";Related Inquiries and 
Medical Examinations Under the ADA 

The Commission's "Enforcement Guidance on Preemployment Disability
Related Inquiries and Medical Examinations Under the Americans with 
Disabilities Act" concerns the ADA's restrictions on an employer's 
use· of preemployment disability-related inquiries and medical 
examinations. Such inquiries and examinations are not permitted 
before an employer has extended a conditional offer of employment. 
The Guidance provides instructions for investigators to use in 
determining whether an inquiry is disability-related and whether an 
examination is medical. . 

Status: The Guidance was approved by the Commission on May 19, 
1994, for interim use by EEOC staff while it is being coordinated 
with affected federal agencies under Executive Order 12067. 

Political Issues: 

1. The Guidance states that, at the pre-offer stage, an employer 
may not ask isolated questions about whether an applicant needs a 
reasonable accommodation. However, an employer may ask applicants 
to describe or demonstrate how they would do the job with or 
without a reasonable accommodation. 

• Major employer groups (EEAC, SHRM) have publicly criticized 
this aspect of the Guidance. They feel that, to conserve 
resources, employers should be able to gain complete 
information, about reasonable accommodation before extending 
an offer of employment. 
• Our position is that isolated questions (i. e ~, not in the 
context of describing or demonstrating performance) focus on 
disability, rather than ability, and therefore are not 
permitted at the pre-offer stage. 

2. The Guidance says that an employer may inquire at the pre-offer 
stage about lawful drug use that may have caused a positive drug 
test result. 

• Disability advocates may feel that we are opening the door 
to employer abuse. (None have publicly. said so yet.) 
• We believe that permitting such inquiries protects 
applicants who have not engaged in the illegal use of drugs, 
but who nonetheless.test positive on a test for illegal use. 

3. The Guidance broadly permits employers ·to invite voluntary self
identification in connection with affirmative action programs. 

. 	 . 
• Disability advocates· may feel we are opening the door to 
abuse by employers. (None have publicly said so yet.) 
• The Guidance provides safeguards against abuse by, inter 
alia, requiring employees to make clear that the self 
identification is voluntary, and that the information will be 
used solely for affirmative action purposes. 



~Existing Guidance: 	 Interim Enforcement Guidance on . the 
Application of the Americans with Disabilities 
Act of 1990 to Disability-Based Distinctions 
in Employer Provided Health Insurance 

·This Interim Guidance sets forth a framework for analyzing the 
legality of "disability-based distinctions" in employer provided 
health insurance plans. Under the Guidance, a "disability-based 
distinction" is a distinction that singles out a particular 
disability or group of disabilities (~, an AIDS-only benefit 
cap). Such a disability-based distinction violates the ADA unless 
the employer can prove that it is not being used as a subterfuge. 
The employer can meet its burd.en by demonstrating, inter alia, that 
the disability-based distinction is necessary to ensure the 
continued survival qf the insurance plan, or is justified by the 
risks or costs associated with the disability. 

Status: The Interim Guidance was issued on June 8, 1993. Final, 
more comprehensive guidance on the impact of the ADA on employer 
provided health insurance is under development. The final guidance 
will be published in the Code of Feqeral Regulations after a period 
of notice and commen:' by .the public and will provide further 
information regarding the legality, in light of ADA, of various 
health insurance practices. 

Political Issues: 

The Interim Guidance states that a different level of benefits in 
an employer-provided health insurance plan for "mental/nervous" 
conditions is not a "disability-based distinction" and therefore 
need not be defended by the employer. 

- Some mental health advocacy groups are highly critical of 
this provision. They believe that the ADA requires parity for 
mental health insurance benefits, and that our analysis is 
specious. 

-Our position is that broad distinctions (such as the 
"mental/nervous" category) -~ which.apply to the treatment of 
a multitude of dissimilar conditions and which constrain 
individuals both with and without disabilities -- are not 
distinctions based on disability. 

- In addition, there is nothing in the language of the 
statute itself,. or in its legislative history, that 
suggests that the ADA should be the vehicle for achieving 
parity for mental health insurance benefits . 

• It also appears that the parity issue is more properly 
resolved in the context of health care reform. 



Future Guidance : Definition of the Term. nDisability·· Under the ADA 

A draft EEOC Compliance Manual section entitled "Definition of the 
Term Disability" sets forth. the analytical framework for 
determining whether an individual has a "disability" as defined by , 
the ADA. The ADA protects a qualified individual who: (1) has a 
physical or mental impairment that substantially limits a major 
life activity, (2) has a record of such an impairment, or (3) is 
regarded as having such an impairment. 

Status: The draft Compliance Manual section has been coordinated 
with all EEOC offices and with other federal agencies. With the 
exception 'of the comments of the Department of Labor (DOL), all 
comments made in the coordination process have been incorporated or 
reconciled as appropriate. Following . the resolution of our 
differences with DOL, the section will be sent to the Commission 
for final approval. 

Political Issues 
1. The draft section contains a number of provisions relevant to 
psychiatric disabilities that have long been requested by 
disability advocates. They include: 

• the listing of concentrating, processing information, . and 
functioning in social settings as examples of maj or life 
activities; . 
• a statement that episodic disorders, such as bipolar 
disorder, which remit and then intensify, may be substantially 
limiting; and 
• an example showing a person with schizophrenia who can 
function well on medication, but who is considered 
substantially limited in major life activities because he 
cannot care for himself without the medication. 

2. The draft section states that an impairment substantially limits 
the major life activity of working if it significantly restricts a 
person's ability to perform either a class of jobs, or a broad 
range of jobs in various classes. 

• DOL wants us to extend coverage to persons who are 
significahtly restricted iIi performing a narrow range of jobs. 
• EEOC's Final ADA Regulation (issued in 1992) limited 
coverage under the "working" prong to -class/broad range; in 
the accompanying Appendix we specifically said that "narrow 
range ll is not covered. DOL raised these specific objections 
when the Regulation and Appendix were developed, but 
ultimately backed off. No other agency, including the 
Departme~t of Justice, disagrees with our formulation of the 
"working" issue. 

3. The draft section makes clear that a person is covered under the 
"regarded as" prong if s/he is treated as having a substantially 
limiting impairment. 

• This clarification was made in response to Justice's concern 
that our "regarded as" formulation was too restrictive; 
Justice agrees with the revised section. 



Future Guidance: The ADA and Psychiatric Disabilities 

A consistently high number of ADA charges involve psychiatric 
disabilities. These charges raise questions that are legally and 
factually complex, as well as politically controversial. Guidance 
on ADA and psychiatric disabilities will address a variety of 
issues including disclosure and documentation of psychiatric 
disability, conduct, discipline, and reasonable accommodation. 

Status: 'The enforcement guidance is under development. To assist 
us in the policymaking process, informational meetings have been 
conducted with the Bazelon Center for Mental Health Law, the Office 
of Technology Assessment, the Center for Mental Health Services 
(HHS), and with individual mental health professionals. 

Political Issues: 
1. As urged by mental health advocacy groups, activities that are 
typically impacted by psychiatric disabilities will be discussed in 
the "major life activities" section of the guidance. The draft 
Compliance Manual section on "Definition of the Term Disability" 
also includes several such activities in its discussion of "~ajor 
life activities." 

2. As urged by mental health advocacy groups, episodic disorders, 
which remit and then intensify, will be discussed in the guidance. 
Episodic disorders 'are also discussed in the draft Compliance 
Manual section on "Definition of the Term Disability." ' 

3. As urged by mental health advocacy groups, the draft guidance 
will make clear that the positive effects of -medication should not 
be considered when evaluating whether an underlying psychiatric 
impairment is IIsubstantially limiting. II 

4. Reasonable accommodations for persons with psychiatric 
disabilities often require flexibility' in scheduling, leave, 
supervisory style I and procedures. Certain kinds of accommodations 
are particularly controversial: 

• Some advocacy groups believe that the ADA requires 
employers to change supervisors as a reasonable accommodation. 
Employers are vehemently opposed. The _Commission has not 
taken a positiqn on this subject. 
• Some employers support the monitoring of medication as a 
reasonable accommodation. However, many persons with 
psychiatric disabilities strongly oppose medication monitoring 
as paternalistic. The Commission has not taken a position on 
this subject. 
• Some advocacy groups believe that co-worker training is a 
reasonable accommodation. The Commission has not taken a 
position on this subject. 

NOTE: Benefits for persons with psychiatric disabilities are 
addressed in the talking points on health insurance and long term 
disability. 



Future Guidance: Reasonable Accommodation and Undue Hardship Unde'r 
the ADA 

Central to .the protection 'afforded by the ADA is the requirement 
that an employer make reasonable accommodation to the known 
physical or mental limitations of an otherwise qualified applicant 
,or employee with a disability, unless the employer can demonstrate 
that the accommodation would impose an undue hardship. A draft 
Compliance Manual section provides detailed guidance for 
investigators to use when confronted with issues related to the 
duty to provide reasonable accommodation and/or the undue hardship 
defense. 

Status: The draft is being. reviewed within the Office of Legal 
.Counsel in preparation for coordination with Commission offices. 

Political Issues: 

~ . What is the meaning of Undue Hardship in the context of 
reasonable accommodation for psychiatric disabilities? 

• Reasonable accommodation for persons with psychiatric 
disabilities will normally involve "significant diff.iculty," 
rather ,than "significant expense." 

• Employers are pushing for bright lines (or safe 
harbors) to determine whether an accommodation involves 
"significant difficulty." 

• The Commission, declining to provide safe harbors, has 
consistently supported a case-by-case approach to 
reasonable accommodation and undue hardship. 

2. When does the effect of a reasonable accommodation on co-workers 
.amount to an undue hardship? 

• Employers are arguing that, at some point, poor co-worker 
morale becomes poor co-worker performance and thus amounts to 
a "significant difficulty." , 
• We have said that poo;!:" co-worker morale alone does-not 
constitute undue hardship. We have not addressed the slippery 
slope argument. 

3. Can a job transfer for the purpose of obtaining better medical 
treatment ever constitute a reasonable accommodation? 

• The Ninth Circuit approved such an accommodation in 
Buckingham v. U.S .. , 998 F.2d-735 (1993). 
• The Commission has not yet taken a position on this issue. 

NOTE: Reasonable accommodations relating to psychiatric 
disabilities are discussed in the talking points on ADA and 
Psychiatric Disabilities. 



-
Unresolved Issue: 	 OMental/Nervous" Distinctions in Long Term 
Disability (LTD) Plans 

LTD plans typically limit benefits for I1mental/nervous lI conditions 
to two years, but do not similarly limit benefits for physical 
conditions. Is this distinction a IIdisability-based distinction ll 

violative of the ADA unless shown not to be a II subterfuge II to evade 
the Act? 

Status: The Office of Legal Counsel is in contact with field 
offices on several pending charges involving this issue. An 
options paper is being developed for Commission review. 

Political Implications: 

• Mental health .advocacy groups strongly urge us to say that 
limitations in long term disability benefits for mental disability 
are "disability-based distinctions" and therefore violate the ADA 
unless shown not to be a'subterfuge. 

• They argue that the II mental/nervous II analysis in the 
Interim Guidance on health insurance does not apply because - 
unlike treatment for mental/nervous conditions which is 
available to people with and without disabilities -- long term 
disabili ty is· available only to people with actual 
disabilities. 

• They also argue that, since long term disability (unlike 
employer provided health insurance) involves merely wage 
replacement (and not coverage for treatment), the traditional 
employer arguments about uncontrollable mental health costs do 
not apply here.. 

• If we say that limitations in long term disability benefits for 
mental disability are "disability-based distinctions" and therefore. 
violate the ADA unless shown not to be a subterfuge, we will likely 
compel the present LTD system to change. 

• However, it is unclear whether the change would be 
increased coverage of "mental/nervousll,conditions, decreased 
coverage of physical conditions, or total elimination of LTD 
coverage -- any of which would be legal under the ADA. The 
latter two alternatives would obviously place persons with 
disabilities at a further disadvantage. 



unresolved Issue: 	Interaction Between ADA Re~sonable Accommodation 
Requirements and Collective Bargaining 
Agreements 

What is the relationship between ADA's duty to make reasonable 
accommodation and the NLRA' s . duty to bargain with labor union 
representatives over wages, hours, and terms and conditions of 
employment? When should it be considered an undue hardship for an 
employer to provide a reasonable accommodation that is inconsistent 
with the terms of the applicable collective bargaining agreement? 

Status: A document detailing the various options for resolving 
this issue has been prepared, and a rulemaking has been scheduled 
in the regulatory agenda. However, since a joint substantive rule 
or memorandum of .understanding with the NLRB would provide the 
clearest guidance for employers and labor unions, arid would 
facilitate compliance with the ADA, the Commission has invited the 
NLRB to resume discussions toward a joint document. The NLRB has 
agreed to an initial meeting. 

Political Implications: 

• The disability rJghts community and organized labor are 
divided on the proper resolution of this ·issue. The 
disability rights community would give greatest weight to the 
need to provide reasonable accommodation, while organized 
labor would defer to the collective bargaining agreement . 

• Employers are concerned about the prospect that compliance 
with the ADA's duty to accommodate will lead to unfair labor 
practice complaints filed with the NLRB. Therefore, they are 

. reluctant to conciliate ADA charges without some assurance 
that they will be protected from unfair labor practice. 
complaints. The greatest desire of employers is for guidance 
on how to comply with both laws. 



'Coordination of the ADA and the 'Family and Medical Leave Act (FMLA) 

Issue: The ADA and the FMLA both impose leave-related obligations 
on covered employers. Because the FMLAdoes not modify or affect 
the ADA, covered employers must coordinate their obligations under 
both laws. The Office of Legal Counsel has been working with the 
Department of Labor (DOL) during their FMLA rulemaking process to 
coordin'ate 'implementation of these laws. When DOL issues its final 
FMLA rule later this year, the Coordination Division will finalize 
an enforcement guidance on the ADA and the FMLA. (The guidance will 
also deal with the relationship of Title VII and the FMLA.) 

Issues That Appear To Be Resolved: 

• It is not automatically an undue hardship on an employer to 
provide more thap the 12 weeks of FMLA medical leave as an 
accommodation under the ADA. However, employers evaluating undue 
hardship can take into account the cost and disruption of FMLA 
leave already taken by an employee. 

• The FMLA interim final rule states that an employer may not 
require an employee to take a job "wI7ith a reasonable accommodation 
when the employee is entitled to take, and prefers to take, FMLA 
leave. This is consistent with the ADA because an individual with 
a disability is not required by the ADA to accept an accommodation 
offered by the employer. 

Politically Sensitive Issue 

• The basic issue of whether an employee entitled,to leave under 
ADA and FMLA (1) must take FMLA and ADA leave sequentially, or (2) 
is entitled to simultaneously enjoy the best of both laws, proved 
to be controversial when the Women's Legal Defense Fund (WLDF) 
learned that EEOC was considering the implications of both options 
last fall. 

• WLDF, supported by Senators Dodd and Harkin and 
Representatives Ford and Williams, argued vigorously to EEOC 
that the FMLA compelled a result under which employees would 
enjoy the best of both laws." 

• This would mean, for example, that an employee working 
part-time under the FMLA also would be entitled to 
accommodation in the job under the ADA. 
• It also would mean that an employee covered by both 
laws who was changing from full-time to part-time status 
would be entitled to continued health insurance under the .' 
FMLA and also to the right to remain in the same job, 
barring undue hardship, under the ADA. . 

• In its written comments, EEOC identified this issue but did 
not take a public position. Although indications from DOL are 
that they interpret FMLA to mean that employees are entitled 
to the best of both laws, this issue will not be resolved 
until the final FMLA rule is issued later this summer. 



\ Relationship Betweeri the Rehabilitation Act and the ADA 

Section SOl of the Rehabilitation Act prohibits federal 
sector discrimination based on disability and also requires the 
federal government to engage in affirmative action based on 
disability. Title I.of the ADA prohibits discrimination based on 
disability by certain private employers and state and local 
employers.· What is the relationship between the two statutes? 

Background 

• Effective October 29, 1992, the Rehabilitation Act was 
amended to apply ADA legal standards in complaints alleging 
non-affirmative action employment discrimination. This means 
that Section SOl of the Rehabilitation Act is now 
substantively the same as the ADA with respect to non
affirmative action employment discrimination. 

• The 1992 amendment does not affect the affirmative action 
provisions in the Rehabilitation Act. Therefore, with respect 
to affirmative action, the Rehabilitation Act remains 
substantively different from the ADA. 

Political Implications 

• The application of ADA legal standards in the area of non
affirmat·ive action employment discrimination means changes in 
the way the federal sector operates -- particularly in the 
area of disability-related inquiries and medical examinations. 

• The ADA rules regarding what types of disability-related 
inquiries and medical examinations are permissible are 
significantly more stringent than the old Section SOl 
Rehabilitation Act rules. 

• Federal law enforcement agencies may oppose the application 
of the ADA standards regarding permissible inquiries and 
examinations on public safety grounds. 

• They may argue that public safety requires giving them 
unfettered discretion to inquire about the physical and 
mental condition of their applicants and employees. 

• These kinds of arguments have previously been raised by 
state and local law enforcement agencies covered under 
Title I of the ADA. 

• We· have answered these arguments under the ADA as 
follows: 

• Congress did not exempt law enforcement 
agencies from the ADA . 
• The ADA permits all inquiries that are job
related and consistent with business 
necessity. 
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Questions and Answers 

About Civil Rights Issues 

In Health Care Refonn 


Why are clvD rights provisioDS ne~ary for any lealslation refol'.wmg the bealtb care 
system? 

One of the ills affecting the existing health care system iI discrimination that appears .in a 
variety of auises: J41,.., insurance companies rcdlinin& minority and low-income 
communities, hospitals turning away expectant mothenl because they have bad little prenatal 
care, health care facilities refusing to treat and iruurel'S refusing to cover persons with 
limited English proficiency. In a very real sense, for many, meaninaful access to necessary 
health care is a function of their race, sex, national origin, amana other characteristics, 
which is an untenable result. Therefore, as we strive to remove the batriers to health care, 
civil rights provisions that apply to all actors in the reformed system are essential to ensuring 
that care is aVlllable to aU eligible persons. 

It urdversal eoverace is guaranteed under the new health care system, aren't anti.. 
dlserlmination provlslons supcrl'Juous? 

No. Civil rights provisions arc necessary to ensure that universal coverage is a reality for all 
persons, particularly those that have traditionally been underserved under the existing system, 
such as people of color and women.. Without strong proscriptions against discrimination, 

. providers and other actors in the· reformed bealth care system will be permitted to continue 
practices that result in bealth care for only the most -desirable- personSt ~, those with the 
resources to pay. 

Are clvll tipts provisions in health care legislation dupUeative or exlsttnl federal antI
discrimination laws? 

Existing civil rightl laws provide some protections, but there are significant gaps in that 
coverage. For example, Title VI of the Civil Rights Act of 1964 prohibitll discrimination in 
all federally funded programs, including those that ptovide health we services, on the basis 
of race, color, and national origin. Similarly, the Section 504 of the RehabUitation Act and 
the Age Discrimination Act prohibit discrimination on the basis of disability and age, 
respectively, in federally funded programs. However, no such protection is available for 
discrimination based on sex, religion, or sexual orientation. Moreover, bealth. care 
providers, insurers. and other actors in the health care system who do not receive federal 
.	fundlng are not covered by these laws. In addition, the protections of the Ameticans with 
Disabilities Act extend only to person.s with disabilities that affect mC\jor life activities. Thus, 
insurers could deny medical coverage to those persons who are predisposed genetically to 
breast or colon cancer,· condltions for which a hereditary link hu already been established, 
but who are not disabled within the meaning of the Act. 

Finally, although Title VII prohlbitsdiscrimination on tbe basis of sex, race, and national 
origin, it applies only to employment and oondiUons of employment. Thus, although employers 
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:offerinJ health plans would be required to do SO on a nondiscriminatory basis, even. in the 
absence of any health care civil rights provisions, no such requirement presently exists for other 
actors in the. health care system, such as insureI1. health plans, and providers, many of which 
do not receive federal funds and have the ability to block access to health care by discriminating 
in ways that bave·been recognized as iInpermissible in other contexts. In addition, Title VlI 
does not apply to employers of fewer than lS employees. This excludes more than half of the 
employers in the United States and close to one·fifth of all worldng Americans. 

The dvD rl&hts prol'isioDS apply to new classes of pel'Sons (spcclnc.aUy lanauage, socl()o
econ.omIc status. sexual orientatioD. health status, and anticipated need tor health servlces) 
other than those tradUlonaDy recogo1zed. as needing protection under the law. Does this 
additloD. of new proteeted classes in the health tare context constituu an Inappropriate 
expansion of dvD rights law7 

No. Ensuring that all eligible persons have access to health care is very much a civil tights 
issue. Anti-discrimination provisions are key to ensuring that health care truly is available on 
a universal basis. In the oontext of health care. there is a long history of excluding groups such 
as women. persons of color, as well as persons with illnesses that insurers or providers deem 
8S too costly to treat. For example,. a managed health care plan in Florida bas a practice of 
disenrolling people who contract long-term illnesses such as AIDS. In New York, a hospital 
ibas segregated maternity patients, and as a consequence, limited the type of are available to 
·them, based on whether they had private insurance or Medicaid. In other instances, insurers 
·bave refused to provide coverage to petsons who apeak little English, even after the affected 
person bas promised to have a relative translate the materials. Expanding access to health care 
for all, whlch is the goal of the proposed comprehensive reform of the health care system, 
means ensurina that these practices are discontinued. 

The eldstJng health care system already Js proliferatedwltb lawsuits. What will be the 
Impact of the creation of new areas of liability in this already Utlgious arena? For exarople. 
wm hospitals have to keep a Farsltranslatot on their paYl'olls to comply with the anti
discrimination provisions? 

Eradication ofdiscrimination in health can is consistent with the goals of reform; consequently, 
elimination of the civil rights provisions because .of the fear that they might be misused 
ultimately would subvert the purposes of the legislation. Moreover. imposing a new federal 
prohibition againsl.discrlmination in health care is not unduly burdensome for providers. health 
plans, and the like. For example, the federal government has extended protection to language 
minorities effectively without creating a situation whe.re persons have l ri&ht to interpre.ters on 
demand, as the nation's experience with the Voting Rights Act has demonstrated. 



GAPS IN EXISTING CIVIL RIGHTS LAWS 

I. 	 PROTECTED CLASSES: 

TITLE VI is the primary civil rights statute applicable to 
health care providers. It prohibits discrimination by recipients 
of federal financial assistance, only on the basis of race and 
national origin. . 

o 	 Only health providers that receive federal financial 
assistance are covered. 

o 	 A health plan that refuses to enroll federally 
subsidized individuals (Medicaid and Medicare 
recipients) might not be deemed a recipient of federal 
financial assistance. 

o 	 Title VI does not protect the classes that the 
Kassebaum amendment would strike - language, sexual 
orientation, income, health status or anticipated need 
for health services. . 

o 	 Title VI does not protect, and therefore, does not 
provide remedies for discrimination against, women, the 
aged or persons with disabilities. 

o 	 There is no civil rights statute in existence that 
prohibits health care providers from discriminating 
against women or the aged. 1 

o 	 There is no civil rights statute in existence that 
prohibits health care providers from discriminating 
against people based on their income, 2 "language, 
sexual orientation, health status or anticipated need 
for health status. 

1 Persons with disabilities may have some protections under 
the ADA. There is a phrase in that statute that includes the 
provision of medical services, but there are few court cases 
interpreting this phrase. 

1 The Hill-Burton Act prohibits recipients of Hill-Burton 
funds (hospitals and nursing homes) from discriminating based on 
race, national origin or "payor status" (Medicaid or Medicare). 
Health plans and other non-facility providers are not covered by
the Hill-Burton Act. . 

Recipients are required to provide uncompensated care for 20 
years. Many recipients are no longer subject to the 
uncompensated care provisions. Therefore, they can refuse to 
serve those unable to pay for services. 

1 




o 	 Title VI does not protect racial and ethnic minorities 
from discrimination because income, language, sexual 
orientation, health status and anticipated need for 
health services can be used as a proxy for unlawful 
discrimination. 

o 	 . The Voting Rights Act specifically recognizes that 
language discrimination is in appropriate based on a 
history of discrimination against certain language 
minorities. However, there is no corresponding 
recognition.with corresponding protections in the area 
of health care. 

II. ACTUAL DAMAGES, PUNITIVE DAMAGES & FEDERAL ENFORCEMENT 
POWERS: 

TITLE VI provides injunctive relief for violations. It also 
provides the Secretary of HHS federal enforcement powers, 
including the power to withhold federal financial assistance. 
The U.S. Attorney General also has some enforcement authority. 
Courts have not ruled on the question of whether actual damages 
are available under Title VI. 

o 	 Any person discriminated against because of his or her 
race or national origin might not be fully compensated 
for violations of Title VI. 

o 	 Any person discriminated against because he or she is 
low-income~ is limited english proficient, is sick or 
at risk of illness or is gay or lesbian, would not be 
fully compensated for discrimination, even intentional 
discrimination. 

o 	 Because Title VI does nbt cover women, the aged, 
persons with disabilities, those with low-incomes, 
etc., the federal government would have no power to 
sanction a federally funded health plan or health 
provider that discriminates against these classes of 
people. Neither the U.S. Attorney General, nor any 
federal agency would have the power to seek sanctions. 

o 	 The federal government would not have the power to 
sanction a health plan or health provider that is not 
deemed a recipient of federal financial assistance, 
even for intentional race or national origin 
discrimination. 

o 	 Other civil rights statutes require a party that 
discriminates to pay actual damages. A party who acts 
maliciously must pay punitive damages under many civil 
rights statutes. (e.g. The Fair Housing Act - TITLE 
VIII; Title VII - Civil Rights Act of 1991; Americans 

2 
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with 	Disabilities Act). These statutes do not cover 
access to health care services for the classes 
protected in the Chairman's Mark. 

o 	 Title VIII was amended in'1988, after 20 years of 
insufficient enforcement, to include punitive damages. 
Congress determined that the statute provided a right 
without a remedy because the enforcement provision was 
toothless. The provision was inadequately enforce~ 
even with compensatory damages and some federal 
enforcement provisions. 

3 




· , 


LANGUAGE DIS CRIMINA TION IN HEALTH CARE 


"Language" is not a "new" category of protected rights. As a primary characteristic of 
national origin. language is often a proxy for national origin and race discrimination. 

- The Equal Employment Opportunity Commission has long recognized that national origin 
discrimination under Title VII of the Civil Rights Act of 1964 includes discrimination 
based on language. See 29 C.F.R. Ch. XIV, §1606.1. 

• Section 203 of the Voting Rights Act. which requires. language assistance in voting for 
Asian Americans, Hispanics and Native Americans. also recognizes the linkage between 
language and national origin, race and ethnicity. 

-Title VI of the Civil Rights Act has been interpreted to prohibit the denial of access to 
federall y assisted programs because of a person' s I imited English proficiency. See 35 Fed. 
Reg. 11595 and Lau v. Nichols, 414 U.S. 563 (1974) (bilingual education). 

However, existing civil rights laws have not provided sufficient protection against language 
discrimination in health care. Title VI applies only to institutions receiving federal funds. The 
only enforcement tool that HHS has.is to stop federal funding, and we know of no instance where 
HHS has done so for language discrimination. Moreover, private insurance cOmpanies freely 
discriminate against limited English proficient individuals. 

• 	 The Asian Pacific American Legal Center of Southern California has received complaints 
from Asian Americans who have been denied health insurance because they don't speak. 
English. The pretext used is that the insured may not understand the policy, that they 
would not be able to participate effectively. In some cases. the insurance company 
refused coverage even· after English speaking adult children assured the insurance 
company that they would interpret for their parents. 

Without clear, unambiguous antidiscrimination protection for language, health care plans 
will be free to cherry pick for English-speaking nonimmigrant consumers. Time of 
immigration and English-speaking ability are closely' linked. Recent immigrants from certain 
regions tend to have less experience with preventative medicine and more health problems, and. 
therefore,· can have a greater initial need for health services. Some industry providers assume 
that language assistance will add to the delivery cost, but ignore system savings from delivery 
of timely appropriate care. Eliminating antidiscrimination protection would allow insurers and 
others to use language to redline out potentially more expensive patients, by simply refusing to 
put out program materials in nonEnglish languages and not providing language assistance. 

Lack of translated materials and other language assistance creates a barrier that would 
preclude true universal coverage and access to health care for limited-English proficient 
Americans. Millions of Americans will. not have real access to health care if health care system 
players remain able to discriminate against them on the basis of language. 

- Two out of three Asian Pacific Americans speak. an Asian or Pacific Island language with 



over 2.3 million speaking English "not well" or "not at all." Over half-million Asian 
. Pacific American households are linguistically isolated - that is no person over the age 
of 13 in the household can speak English very well. . 

• 	 People with limited English proficiency have difficulties with all aspects of the enrollment 
process in government programs. Those unable to read program materials have difficulty 
understanding what programs exist, who is eligible and what documents to supply. they 
also have difficulty completing applications and speaking with intake workers. See GAO 
Fact Sheet "Asian Americans; A Status Report," March 1990. 

• 	 . One San Diego study showed that a quarter of the Mexican Americans interviewed feared 
seeking health care because of their inability to speak English. 60% of the Southeast 
Asian refugees interviewed cited language as a major obstacle. 

Lack. of language appropriate care results in cost inefficient care and potentially fatal 
inadequate health care. The Senate Labor and Human Resources Subcommittee on Health 
received testimony in June 1993 submitted by the South Cove Community' Health Center in 
Boston and the Association of Asian Pacific Community Health Organizations, that: 

• 	 patients are turned away from hospitals and other health care facilities because they did 
not bring their own interpreter; 

• 	 the inadequacy or absence of interpreters often results in misdiagnoses, delayed second 
class care, inaccurate medical histories, and failure to provide an emergency response in 
life-threatening situations; 

• 	 language and cultural barriers often result in delayed entry into the health care system, 
failure 'to receive routine screening such as annual physical check-ups, mammograms or 
PAP smears, and poor knowledge of health risks. 

Some health care providers and state and local governments have already acknowledged the 
baniers presented by limited English proficiency. 

• 	 California's Department of Health Services, upon the recommendation ofa working group 
composed of local health care departments, the California Medical Association, insurance 
companies and community health care advocates, has agreed to provide language 
assistance as part of its Medicaid Managed Care expansion. 

• 	 In January 1993, after the United. States Conference of Local Health officers conducted. 
a survey of local health departments showing language difficulties to be one of the 
primary barriers to providing health care to limited English proficient clients, the U.S. 
Conference of Mayors called on Congress and the Administration to increase the 
emphasis on and funding for multilingual health assistance activities, as well as to take 
other measures to address this growing problem. 

May 1994 
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8UU1ary of 'tbe B.'ssebaWD ....zaa.At 

~rin; the Senate Labor and Human Resources committee mark
up, senator Nancy Kassebaum (R-KS) oftered an amendment to remove 
s.veral important protected classes from,the antidiBcri~ination ' 
,rovision of Chairman Kennedy's Mark: income, languag., s.xual 
orientation, bealth status and anticipated need for bealth 
services. The amendment also would have denied full relief for 
discrimination claims by limiting the remedies for violet.ions of 

, ,the antidiscrimination provision to injunctive relief. ' The 
Kassebaum amendment, if adopted, would have undermined t.he goal
of achieving universal access to health care services in ••veral 
1~portant waysl ' 

• ~e .•mendment would allow otherwise imper..i••lble 
discrimination to occur in the h,ealth care system. Par 
example, by excluding healtbstatus as a protected
class; a health plan could limit individual enrollments 
on the' basis at race or qender and justify its ,actions 
by claiminq that the individual was excluded because 
she was unhealthy. Given that many women, particularly 
poor women, and people ot color face barriers to 
quality health care services, their' impaired h.alth ' 
status could be used to exclude them trom much 'needed 

"health care 'services. " ' 

* 	 'Health care providers could deny benefits or coverage 
to individuals who are unhealthy or may become sick. 
Thus, providers could avoid Bervin~certain poor
communities where individuals who lack access to 
quality preventive health care services often. 
experience, mora health. care problems." ,,': 

• Health insurers would be able to reclline low income 
couunities, thus, creating a two-tiered 'system of care 
where poor communities receive second-class health care 
services. A two-tiered health care structure -- one 
serving the poor and the other .erving the wealthy ~
undermines the ,very goal of health care reform to 
provide ,allel19ible individuals with universal access 
to quality health care services. 

• Eligible individuals could be denied health services 
because they were unable to pay the copayment,
deductible, or premium. 

* 	 without: compensatory or punitive daln~ges,-there would 
be no meaningful disincentive for cUsoriminat1on by 
actors in the new health care system. 

• 	 The amendment would mean that individuals wrongtully
4anied health benefits would not be reimbursed for 
additional health care costs. 
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: Last ~th I .ent you • letter outlining the ! 

~nia~rat~on·. principle. regarding our shared goal to improve ." " the Federal equal employment opportunity complaint process.
Since that time, we have beem working very clo••ly with the 
.t.ffs of the House Bducation and Labor and Post Office and Civil 
s,rviceComm1tteea to develo.p alternative language conei.tent 
w~tb ~he p~••d pr!nci~lea. 

I 

I' As. result of this cooperatiDD, we have identifie:d II 
.edified version of the Post Office and Civil Service Committee'. 
bill that the .Administration could .upport. While my staff 
.zoe_ins available to ntBo1ve any remaining technical lou•• , it 
appear. that we have agreement on .11 policy .atters. The 
1DM1fiedb111 would.t . 

I 

pr0'9'1de for a mandatory pre..complaint coUfteel;ing 
, proce.s for all agenoie. wi~h alternative diapute 
r ••o1ution (ADR) processe. approved by the lqual 
Bm.Pl~t Opportunity COmmi••ion (BlOC), 

- , ~~~ld.e for the u.e Df third. pa~ty Ilelltral couoeelors 

, Lng the pre-complaint coun••ling phaae; 


reql.11re the DOC to ~ev.lop pre- and po.t.-ccnnplaint ADR 
guidelines for ue. by agencies with approveuplana to 
facilitate the effective re.olution of casea; 

remove BlOC'. proposed authority to bring civil actione 
, on it. own behalf to enforce certain ordere by its 
Adm!ai.tr.tiv. Judge., or the provisions of aettlement 
agre8lllllftt., 

expana tbedef1nition of admini.trative ~udge to 
~nclude'.dm1n1.er.tive law ju~g•• , 

broaden the DOC'. a"tboritr to ftview an 
administrative judge'8 find ng. of fact and conclusions 
of la"l 

, 

! 
! 

http:Hbno~.bl


" .~ allow the A~lni.tratlon ~i•• to .anai••ft.~tivelr the- t.pl...ntatlon ~f the ~111 brdelarlng tha afteative 
date until 3anuarr Il'Vland . 

- rai•• the atandar4 bf Vbldb .tar••111 ~ 1••ue4 ana 
provide for a98n01 oomment. ~.iardini the i ••uanoe and . i 

extenaion Of aucb atat_. 

i· With the above chanv••, the Administration would 8upport
Hous. paa••ge of H.R.·2721. I applaud rour efforts. to etrengthen
the BEOC and expedite the resolutlonot employment discrIminatIon 
complalnta ~ redera1 employ •••• 
I 
: 'l"bank )'ou for·rour consideration of the A4mInlatratlon'. 

_ropo.ed ohan9•• t.o H.R.2721. 

Xdentlcal letter aent·to Honorable Will1a. D. Fpr4,

Honorable william F. 'Goodling and Honorable ~ohn T~ Myers 
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APPENDIX E 


, J,c;al lutboritie•. 

• ection 717 of Title !II. In the 1'72 amendment. of ~itle V7I of 
the civil Right. Act (Section '"117, .2 05C 2000e..16), the Congress
required agenciel'to aaintain affirmative employment programs to 
en.ure enforcement of Federal equal employment opportunity
policy, to apply the .ame le;al .tandards to prohibited ~i.cri.-
1nation e.tablis,hed for private employer. to the Federal Govern" 
aent, and to eliminate di.crimination that Congr••• found 
existing throughout the Federal employment .y.tem.I • 

I, 
! 	 Xnenactinc; the.e requireiDent., Conqre•• cited t.ho need to 

eliminate cUscrimination in redera1 employment. 'l'hi. di.crimina
tion va. evidenced (1) by .eriou.anderrepre.entation and exclu
.ion of .inorit!es and women in 'pecific area., agenc!es,
reqion., and qrade levels; and (2) by .ystemic institutional

I 	 barriers operatinqthrough various civil .ervice rules andI ' 	 procedures, particularly non-job related .election and promotion 
techniques. 

Section '"I17(b) reads as follows: 

•••• The {EEOC] .hal1 - 
(1) be responsible for the annual review and approval of a 
national and regional equal employment opportunity plen
vhich 	each department and agency and each appropriate unit 
••• shall submit in order to .aintein an affirmative program
of equal employment opportunity for all .uch e.mployees and 
applicants for e.mplo)'lllent; •••• 	 . 

Executive Order 1147S.. ~equirements for Federal agency affirma
tive employment proqrams vere first established by Executive 
Order 11478 in 1969. 

'!['he Executive Order as amended I>y Executive Order 12106 reads as 
follows: 

·It i. the policy of the Government of the Onited States to 
provide equal opportunity in Federal employment for all 
per.ons, to prohibit di.crimination in employment because of . 

. race, color, religion, .ex, or national oriqin, and to ,
'promote the full realization of equal employment opportunity
through a continuing program in each executive department
and agency. Ifhi. policy of equal opportunity applies to and 
aust be an integral part of every"aspect of per.onnel policy
and practice in the employment, development, advancement, 
and treatment of civilian employees of the Federal Govern
'.ent ••• 'l'hebead of each executive department and agency 
.ball e,tabli.h and aaintain an affirmative program of equal
employment opp~rtunity for all civilian employees and 
applicant. for emplo)'lllent within hi. jurisdiction•••• 



10/i7 

.. 	 llteprgani&Ition !lln iO. '1 Af 1'78. ftia Preaific:lnl;lal ~irlf;ctlve 
tron.f~rrecS'all FQ(5eral Cllqual emploYment onforcaa8nt X'Q5ponsib
illtJ.8fS '\1Qiitoa in tho Civil Service coaaiOB.i@il too 'tll9 ROC. 

hQcuti"P f)r4er UWil. ~1. Prealdant!al ,U.l"octlvQ "Dve DOC lead 
coordinating rQaponsibl11tr tor All F.deral Q;ual Q8ployaafit 
~pportun!ty progrum AilG Qctlv1~1efjo Purguan~ to t,lli.I' authority,
ZEoe eon.ultB ~.~lIQily with u~a~r~l 30.nei~c on ••~Qral .~&l 

',oaployaent. ~1>ontm!ty F.-OlifiY. ' 

I s:tyll SeXY!Ci mAzeD! Act. ~~1!a la\ll~lQtlon dii"Qetad DOC to 

develop 9Uia.l1n~§ gor & epaelel ~~egy~~D.nt ~r09~am, dealgnQte4

'tJle F.eSlI~·al EfjUal Opport1mity ~.c:rul~a"t Progll:"lIl:il (FEORP). The 


,: atatutory authority fo~ provX"am over~i9htuall ~lven t.o OPK (5'DSC
i 7201) anQraquirQs th~t .genclo~ e~nd\lct Qffir.matlv~ recruitment 
I for,thosa occupations aneS 9~aeSe0 within thair work force in ~ich 
~here 1. uneSerr~pre.entbtion of .1nor!ti~. Bnd vomen. Agency 

, :VEOJtP plans should. r.iJ\11~ in gore l"8pr•••"~at.ive applicant pools'
from whicb to BQ1~ct Uodaral Qmpl~yQQ5o 

\" 
, leetien '01 Of the Itebabilitptipn Act of 1";1,' as ·'lI!.nc!ec5 (29 

, ::}LS ;'C.,91t. !'hilS legislation eatabliohed vithint.he FeeSeral 

i Government, an Xnt.re~g~ncy Commi~t8e on HQn4icapped Employee§ 

!'comprised of e\1~a.mb.r. ea the Pre.i~ent May a.lact, or thair 

: deaiignees, whost! pos~~!ona Rret lIxecutlvtl ~VfJll XV or higher. 


I 

,.1 
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ibe CUITent State of the Law on Afrmnative Action 

Voluntary Amnnative Action Plans under Title·yn 
I 

~itle vn standards for voluntary affrrmative action plans and affrrmative action plans adopted 
pursuant to consent decrees are set forth in Johnson and Weber. 

1'. · 	 The plan must be designed to eliminate a manifest imbalance in traditionally segregated 
job categories. . 

2. 	 The plan must not unnecessarily trammel the rights of the non-targeted group. 

The plan must be temporary and not intended to maintain a racial or gender balance. 

I 

Sitate and local governments are also subject to the constitutional standards for affrrmative action, 
which are discussed below. 

I 
I 	 . 

One open issue under Title vn is how employers should treat affirmative action concerns when 
niaking layoffs. Existing precedent, while not directly on point, suggests that the Court has 
~servations about applying affirmative actionin the layoff context. In Wygant, the Court held 
~at the employer violated the Equal Protection clause when, for affirmative action purposes, it 
d~sregarded a seniority system in making layoffs. The Court stated that the burden imposed by 
layoffs on non-targeted employees was too intrusive compared to the burdens imposed by hiring 
g~als.. It is likely that the Court would consider the burden imposed by layoffs as a factor under 
T<itle vn. 

i 

. Court-Ordered Amnnative Action under Title VB 

17he Supreme Court established the Title vn standards for court-ordered affrrmative action in 
Sheet Metal Workers. These standards are higher than those for voluntary affirmative action 
plans in that a showing of past discrimination is necessary before a court can order affirmative 

I 

action. Assuming that predicate is met, Title vn permits affrrmative action relief to be awarded 
.to. individuals who are not actual victims of discrimination. . 

Yoluntary Amnnative Action under the EQual Protection Clause 
I 	 . 

The Supreme Court ruled that strict scrutiny applied to affrrmative action plans implemented by 
state and local governments in Croson and Wygant. The plans must satisfy a compelling 
gbvernment interest in eliminating past discrimination and be narrowly tailored to meeting that

I 	 .
gOal.

I 
. I 

11 	 A state or local government must demonstrate that there is a strong basis in evidence that 
it is adopting an affirmative action plan to remedy past discrimination. Interest in 
eradicating "societal" discrimination is not enough ~ 



The plan must be narrowly tailored to accomplish the goals of the plan and the employer 
must show that less burdensome alternatives are not available. 

Affirmative action measures undertaken, by the federal government have been addressed in only 
a; limited context. In Metro Broadcastin~, the Supreme Court gave greater deference to 
Gongress than to state or local governments and applied the lower standard of intermediate 
sCrutiny to uphold FCC policies that granted preferences to minorities in broadcast licensing. 

E 'The government had an important in,terest in promoting diversity in broadcasting, which 
was determined to serve broad public interests in First Amendment values. 

The policies were substantially related to achieving broadcasting diversity as there was 
an empirical nexus between minority owne~hip and broadcasting diversity. 

!, 
I 

Ii is unclear what the implications of Metro Broadcasting are for affirmative action undertaken 
by the federal government in the employment context. 

I 

I 
Court-Ordered Amnnative Action under the Egual ProteCtion Clause ' 
I 	 . 

1jhe Court established the constitutional standards for evaluating court-ordered affirmative action 
in Sheet Metal Workers. 
I 
i 

1~ 	 Court-ordered affirmative action is appropriate where there is a compelling government 
interest in eradicating pervasive and systemic discrimination. 

Court-ordered affirmative action is narrowly tailored when it is flexible, temporary, and 
does not impose an unacceptable burden on non-targeted individuals. 



I 

The following are the Supreme Court cases typically drawn upon to analyze cases of 
arrmnative action in employment: 

i 

I 


McDonald v, Santa Fe TraD Transp. Co., 427 U.S. 273 (1976) (ritle vn and 42 U.S.C. § 
1981» . 
I 

Boldine 
. I 

i 
'ritle vn "prohibits racial discrimination against the white petitioners ... upon the same 
spmdards as would be applicable were they Negroes." In addition, § 1981 is applicable to racial 
qiscrimination in private employment against White persons; the Act that ultimately became 42 
U.S.C. § 1981 was intended "to proscribe discrimination in the making or enforcement of 
cOntracts against, or in favor of, any race. " 

I . 
! 

~ienificance 
I 

This case is included, even though not an affirmative action case, because the holding laid the 
jyrisdictional predicate for challenges to affirmative action plans. 



ItJnited Steelworkers of America. AFL-CIO-CLC v. Weber, 443 U.S. 193 (1979) (Title VII) 

, 

~ 
I 
I ' 

ljJnited Steelworkers and Kaiser voluntarily entered into a collective bargaining agreement that 
included an affirmative action plan that was designed to remedy a conspicuous imbalance in craft 
jobs. The skilled craft jobs were almost exclusively white. The affirmative action plan provided 
that 50% of the openings in a training program for the skilled craft jobs would be reserved for 
~frican-Americans until the percentage of African-Americans in the 'skilled craft jobs was 
representative of their percentage in the local work force. There were no skills requirements 
for admission to the training program. 

I 
The case arose when more senior white employees were rejected and less senior African
~merican employees were selected for the training program and filed a class action suit under 
'I!itle VII. 

~olding 

T:itle VII does not prohibit private, voluntary race-conscious affmnative action plans. 
, 	 ' 

I 
I. 	 •

DIscussIon 
! 

~ 	 Interpreting Title VII to preclude race-conscious affirmative action would be at odds with 
the statute's goal to eliminate discrimination. 

The explicit language of Section 703(j) states that Title vn does not "require", employers 
to grant preferential treatment because of race, but this language does not prohibit 
employers from doing so. ' 

~ 	 The Court concluded that Kaiser's plan fell on the permissible side of affirmative action 
I 	 because it was designed to break down patterns ofracial segregation and hierarchy, and 

to open employment opportunities to African-Americans 'in jobs that have traditionally 
been closed to them. 

At the same time, the Court noted, the plan does not unnecessarily trammel the rights 
of non-minorities because it does not require their discharge and replacement with 
African-American new hires, nor does it create an absolute bar to their advancement. 

-I 	 The Court also reasoned that the plan was temporary and not intended to maintain a 
I, 
I 	

racial balance, but to eliminate a manifest racial imbalance. 



Fireft&hters Local Union No. 1784 v, Stotts, 467 U.S. 561 (1984) (Title vn and Sections 1981 
and 1983) 

I 
~ 
I 

In 1977, Respondent Stotts, a Black firefighter with the Memphis Fire Department, fIled a class 
action in district court alleging a pattern or practice of racial discrimination in hiring and 
p,romotion by the fire department and city officials. In 1980, a consent decree was entered with 
the expressed purpose of remedying the fire department's hiring and promotion practices with 
rbspect to Blacks. The consent decree did not contain any provisions regarding layoffs or 
~uctions in rank, or awarding competitive seniority. 
, 

Ih 1981, the city announced layoffs due to budget deficits. The layoffs were to be based on city
J,ide seniority, with the possibility of "bumping down" to a lower-ranked position to avoid being 
laid off. At Respondents' request, the district court enjoined the city from applying its seniority , 
system in effectuating the proposed layoffs insofar as it would decrease the percentage of Blacks 
ill specified job classifications. The court based the injunction on its conclusion that the 
~roposed layoffs would have a racially discriminatory effect and that the seniority system was 
n'ot hmlI~. The court then approved a modified layoff plan submitted by the city. The 
l~yoffs were carried out pursuant to the modified plan and resulted in a number of White 
tyefighters with more seniority being laid off or bumped. 

I 
(In appeal, the Sixth Circuit affirmed, even though it concluded that the district court was in 
error in holding that the city's seniority system was notbQna fide. The Supreme Court reversed. 

I 

~ -- the United States argued as amicus ~. in support of Petitioners, the fire department, 
c~ty officials, and union.] . 

, 

Holdin& 
I 

I 

I 

11be case was not moot (for several reasons). The district court's injunction could not be 
jUstified either as an effort to enforce the consent decree or as a valid modification of the decree. 

i. • 
DlSCUSSlOn 
I 
I 

• 	 The district court exceeded its powers in entering an injunction requmng White 
employees with more seniority to be laid off, when the otherwise applicable seniority 
system would have required the layoff of Black employees with less seniority. The court 
of appeals erred in affirming, and the alternative reasons advanced by the appellate court 
lacked support. . 

.' 	 The injunction went beyond enforcing the terms of the consent decree. The scope of a 
consent decree must be discerned within its four comers. Here, the decree made no 
reference to layoffs or demotions, and there was no indication of any intent to depart 
from the existing seniority system. 



I 

I 
.1 The injunction could not'be supported as cariying out.the purposes of the'decree because 

I the expresSed purpose of the decree was to remedy past hiring and promotion practices. 
. That remedY,did not include. displacing Whi~ employees with seniority over Blacks. 

I 

I 

• 1 The district court did not have inherent authority to modify 'the decree on' the grounds 
that the unexpected layoffs would undermine the affmnative action set out in the decree 

I 

I , and impose undue hardship on the respondents when the modification conflicted with a 
lK!.na .~. seniority system.' , " ' 

I 
• 	 The court of appeals overstated the, authority of the trial court to disregard a seniority 

system in fashioning a remedy where a plaintiff proves an employer's pattern or"practice 
has a discriminatory effect on Black applicants or employees. Relying on Teamsters and 
Franks y. Bowman and considering the make-whole relief policy behind Section 706(g) 
of Title VII, the Court noted that individual members of a plaintiff class must 
demonstrate that they have been ~victims of the discriminatory practice in order.to 
be awarded competitive seniority. Even then, a class member is not automatically 
entitled to have a nonminority employee laid off to make room for him. . 

i 
.i 	 Finally, the Court did not address whether the' city, apublic employer, 'could have 

lawfully taken this course on its own' initiative as a means ofvoluntary affmnative action..
I 

. '" 

" 

http:order.to


Lotal 28 of Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986) (Title VII and Equal 
~otection) " 

~ , 

This case involved a challenge to court ordered race conscious relief. In 1975, the district 
tiourt found the union and apprenticeship committee (petitioners) guilty of intentional 
discrimination against nonwhites in recruitment, selection, training and admission to the union. 
Ih 1982-83, the district court found the petitioners in civil contempt for disobeying its earlier 
~medial orders. The court 1) assessed contempt penalties to be used to finance an Employment, 
'Ii'raining, Education and Recruitment Fund to increase nonwhite membership in the union and 
apprenticeship program; 2) adopted an affrrmative action plan establishing a 29.23% nonwhite 
n;.embership goal to be met by August 1987, and 3) established other interim goals and ratios. 

1jhe petitioners and the Solicitor General, argued that the membership goal and Fund order 
exceeded the scope of the district court's remedial authority under § 706(g) of Title VII because 
it benefitted individuals not shown to be identifiable victims of employment discrimination. 
P1etitioners also argued that the membership goal and Fund'Order were unconstitutional. 

Holding 
, 
i 

Justice Brennan wrote an opinion joined by a majority in part and a plurality in part. A majority 
of the Court held that a district court may, iri appropriate circumstances, order preferential relief 
~nefitting individuals who are not the actual victims of discrimination as a remedy for Title VII 
violations. A majority also concluded that the relief in this case did not violate either Title VII 
ot the Constitution. Justice Powell wrote separately, setting forth a somewhat different analysis 
of the Constitutional issues. 

I 

Discussion 

§ 706(g) ofTitle VII prohibits acourt from ordering a union to admit any individual who 
was "refused admission ... for any reason other than discrimination." This language 
does not bar a court from ordering affrrmative relief for discrimination that might 
incidentally benefit non-victims. The provision means only that where a plaintiff 
demonstrates that a union has engaged in unlawful discrimination, but the union can show 
that a particular individual would have been refused 'admission even absentI 

!' 	 discrimination, for example because that individual was unqualified, a court cannot order 
the uilion to admit that individual. 

I
.! 	 ,Reading §706(g) to permit race-conscious relief for Title VII violations "furthers the 

broad purposes underlying the statute." In some' instances, it may be necessary to 
require a discriminating union or, employer to take affirmative steps, beyond making 
victims whole, in order to effectively enforce Title VII. 

Race-conscious relief to remedy past discrimination should be awarded only where 
necessary and, even then, carefully tailored to fit the nature of the violation sought to be 



corrected. The fund and membership goals in this case met those standards: they were 
necessary to remedy pervasive and egregious discrimination; the district court was 
flexible in applying the membership goal by twice adjusting the deadline and continually 
approving changes in the size of apprenticeship classes to account for economic 
conditions; and the membership goal and fund order were temporary measures which did 
not unnecessarily trammel whites' interests by barring white applicants or adversely 
affecting existing white members . 

.~ 	 As to the challenge based on the Equal Protection Clause, although the Court had not 
agreed on the proper test for analyzing the constitutionality of race conscious remedies, 
the relief ordered in this case passed even the most rigorous test, i&,., "it [was] narrowly 
tailored to further the Government's compelling interest in remedying past 
discrimination. " 



Local Number 93. International Association of Fu-efiehters. AFL-CIO. C.L.C. v. City of 
¢Ieveland et al., 478 U.S. 501 (1986) (Title Vll) 

I 

I 
~ 
I 
i 

An organization of black and Hispanic firefighters, the Vanguards, brought suit against the City 
qf Cleveland primarily alleging race and national origin discnmination in promotions. The labor 
union representing the firefighters, Local Number 93, International Association of Firefighters, 
AFL-CIO, C.L.C., intervened. The court approved a consent decree agreed to by the City of 
<tleveland and the Vanguards, setting asidecertaiD promotion positions for minority candidates 
C$d establishing minority promotional goals for each rank. The union would not enter into the 
cpnsent decree because it objected to the affirmative action provisions. The consent decree 
i~posed no obligations on the labor union. The court entered the consent decree over the union's 
qbjections. The union petitioned the Supreme Court for a writ of certiorari, arguing that the last 
Qf sentence of § 706(g) limits court ordered relief to individual victims of discrimination. t The 
United States supported the position of the union as amicus curiae. 

Holding 

'Ifhe Court held that § 706(g) of Title VII of the Civil Rights Act of 1964, as amended, § 2000e
5,{g), does not apply to relief awarded in a consent decree, because such decrees were voluntary 
in nature. The Court decided that it need not address whether similar relief would be 
appropriate if ordered by a court. 

I 
Discussion 

• 	 The Court had already held that race-conscious affirmative action was permissible in 
voluntary affirmative action plans, even if it benefits individuals who were not actual 
victims of discrimination. Steelworkers v. Weber, 443 U.S. 193 (1979). It found this 
same standard to be applicable to voluntary plans embodied in consent decrees. 

~ 	 The Court also found that since § 706(g) was not concerned with voluntary agreements, 
a consent decree was not invalid simply because it provided for relief that may not have 
been available through litigation on the merits. 

1 The pertinent part of § 706(g) reads: 

-[n]o order of the court shall require ... the hiring reinstatement, or promotion 
ofan individual as an employee, ... if such individual ... was refused employment 
or advancement ... for any reason other than discrimination on account of race, 
color, religion, sex, or national origin ... . 

47 U.S.C. § 2000e-5{g). 
I 

I 




The court also rejected the argument that the consent decree was invalid because the 
union was not a party to the agreement. The Court described the union's rights as a party 
intervenor as follows, "Thus, while an intervenor is entitled to present evidence and have 
its objections heard at the hearings on whether to approve a consent decree, it does not 
have the power to block the decree merely by withholding its consent." 478 U.S. at 529 . 

., 
I 	

The Court noted but did not address the fact that, as a public entity, the City of 
I 	 Cleveland's actions were also subject to the Fourteenth Amendment. This question was 

not before the Court in this petition. 



.Tohnson V, Transportation Aleney. Santa Clara County, 480 U.S;616 (1987) (fitle VII) 

~ 

I 
The Santa Clara County TranS}X>rtation Agency adopted a voluntary affirmative action plan for 
tprlng and promoting women and minorities because they were significantly underrepresented 
in certain job categories including skilled crafts. The plan's long-term goal was to achieve a 
~orkforce that was representative of the proportion of women and minorities in the local labor 
force. The plan also set interim goals to track its progress toward the overall goal. The plan 
provided that hiring officials could consider gender or ethnicity as one factor in making hiring 
decisions or promotions to traditionally segregated job classifications in which women and 
ritinorities had been significantly underrepresented. 

I 
, 

'The case arose when the Agency promoted a woman into a road dispatcher position over a white 
D,lale who was ranked slightly higher in the selection process. At the time, women were not 
e~ployed in any skilled craft jobs and a woman had never been hired as a road dispatcher. The 
~ng official decided to promote the female, in part because of affirmative action concerns. 

Holding 
I 
I 

11he Agency's plan was valid under Title VII. There were no constitutional claims at issue. The 
Court specifically rejected applying equal protection analysis to Title VII. "The fact that a 
p~blicemployer must also satisfy the Constitution does not negate the fact that the statutory 
prohibition with which that employer must contend was not intended to extend as far as that of 
~e Constitution. It (emphasis in the original) . 

Discussion 
I 

I 


Iri analyzing the Agency's plan, the Court relied on the criteria set forth in United Steelworkers 
of America. AFL-CIO-CLC y. Weber, 443 U.S. 193 (1979). A plan is valid if: 

1) 	 it is intended to eliminate a manifest imbalance in traditionally segregated job 
.categories; 

• 	 An employer must show thilt there is a disparity between the representation 
ofthe targeted group in the employer's worliforce and thilt ofthe relevant 
labor pool. Ifa job requires cenain skills, then the relevant labor pool 
includes only those individuals with the relevant skills. Ifa job does not 
require any specific skills, then the relevant labor pool becomes the 
general population. Here,· the Coun found thilt this prong was satisfied 
by the absence ofany women in sldlled craft jobs and in the fact thilt a 
woman had never been hired as a road dispatcher. 

• 	 An employer is not required to show thilt it discriminated in the past or 
lhilt it is responsible for the disparity in its worliforce to justify 
implementing a plan. 



2) it does not unnecessarily trammel the ~ghts of the non-targeted group; and 

• The plan cannot absolutely bar the opportunities o/the non-targeted 
group. An employer could not restrict hiring to only individuals within the 
protected group. An employer would be allowed to hire minorities into a 
certain percentage o/jobs. A targeted individual must be qualified/or the 
position at issue, although that individual need not be the most qualified 
individual. 

3) it is temporary and not intended to maintain a racial balance. 

• The plan need not have a specific tennination date where its requirements 
are flexible. After the goals o/the plan have been met, the employer 
cannot continue it to maintain a balanced workforce. 



Martin v. Wilks, 490 U.S. 755 (1989) (Title VII and Equal Protection) 
I 

I' , , , 	 . 

The Ensley Branch of the National Association for the Advancement of Colored People 
(NAACP) and seven black individuals had filed separate class action complaints against the City 
of Birmingham,' Alabama and the Jefferson County Personnel Board alleging race di~rimination
ih· employment. These complaints were resolved when the parties entered' into consent decrees 
providing for hiring and promotional goals for black firefighters. A group of white firefighters, 
tpe Wilks respondents, sued the City and the Board for denying them promotions. They alleged 
.pat the promotion of less qualified black firefighters pursuant to the consent decrees resulted ' 
in reverse discrimination~ The City and the Board argued that their hiring and promotional 
Policies could not be attacked as discriminatory since they were acting in accordance with the 
~nsent decrees. The Birmingham Firefighters Association (BFA) had participated as amicus 
~ in public hearings on the consent decrees and had unsuccessfully sought to intervene in 
the proceedings and to enjoin the entering of the consent decrees. Although, the BFA raised the 
~e objections to the consent decrees raised by the white frrefighters in this case, these 
Particular firefighters were not a party to the prior proceedings resulting in the consent decrees. 
4- groups of black individuals, the Martin petitioners, intervened in their individual capacities 
tb defend the consent decrees. 

I 

The District Court found that the hiring and promotional practices of the City and the Board 
~ere required by the consent decrees and thus, not subject to collateral attack. The Eleventh 
<;::ircuit reversed and held that, "[b]ecause .oo [the ~ respondents] were neither parties nor 
privies to the consent decrees, ... their independent claims of unlawful discrimination are not 
precluded." 490 U.S. at 761, citing, In re Birmingham Reverse Discrimination Employment 
Litigation, 833 F.2d 1492, 1498 (11th Cir. 1987). 

i • 
Holdmg 

I 

~ consent decree is not shielded from a collateral attack by individuals who were not parties to 
the decree. 
, 

Discussion 
, I 

, 

I 

., 	 The Court relied on the principle that "one is not bound by a judgment in personam in 

a litigation in which he is not designated as a party or to which he has not been made a 
party by service of process." 490 U.S. at 761, citing, Hansberry v. Lee, 311 U.S. 32, 
40 (1940). 'The court stated that a consent decree can only resolve the disputes between 
the parties to the decree not the disputes of those that are "strangers" to the proceedings. 

J, 	 The Court rejected the petitioners argument that respondents had a duty to timely 
intervene in the proceedings that resulted in the consent decrees in order to protect their 
rights. The Court held that the respondents had no duty to intervene, but rather it was 
incumbent upon petitioners to join all potentially affected parties to secure the terms of 
the decrees from possible collateral attack. 



Note: On remand, in Bennett Vo Arrington. 806 F. Supp. 926 (N.D. Ala. 1992), the district 
~urt held that the City's employment actions tltaken pursuant to the consent decree constituted 
~alid, constitutional decisions. tI 806 F.Supp. at 931. The court ruled that: 

•i , The constitutional strict scrutiny standard was the appropriate standard for review 
because the challenged employment decisions were made by a public employer . 

., 
I 	

The Civil Rights Act of 1991 did not apply because the prerequisites for preclusion under 
that Act - .i.&.., actual notice of the decree, of the right to challenge the decree and of the 
opportunity to object to the decree or adequate representation of through another's 
challenge on the same legal basis· under similar legal facts, assuming no intervening 
change in the law - were not satisfied. 

The City was able to satisfy the requirement articulated in City of Richmond y. I.A. 
Croson Co., 488 U.S. 469 (1989), that prior to entering into the consent decree it had 
strong evidence to believe that there had been discrimination by the City in the hiring and 
promotion of blacks and women as firefighters. The City was not required to prove that 
it had engaged in such discrimination. 

..I 	 The court also found that the consent decree was narrowly tailored to achieve its 
objectives. Alternative measures had been tried but were ineffective. The goals 
established by the decrees were flexible and of limited duration. They sought to attain 
rather than maintain a level of representation among blacks and women, commensurate 
with their availability in the relevant labor force. The plan also did not unnecessarily 
trammel the employment opportunities of white frrefighters since half of the promotions 
would go to white employees. U.S. y. Paradise, 480 U.S. 149 (1987) 



lReaents of the Univ I of Califdmia· v. Bakke,·438 U.S. 265 (1978) (Title VI and Equal 
frotection) . 

~ 
I 

I In 1973 and 1974, ·the Medical School at the University of California at Davis denied 
admission to Allan Bakke, concluding that his qualifications did not justify admitting him under 
I . 

its general admission program. His academic qualifications were, however, equivalent to those 
6f other students being admitted under the program at the time. During those years, Davis 
9J>erated a special admissions program under which a certain number of places in the class were 
teserved for· African-Americans, Mexican Americans, Asians and Native Americans. Bakke 
I . 

~rought suit in state court, claiming that the admissions program violated the Equal Protection 
Clause of the Fourteenth Amendment, Title VI of the Civil Rights Act of 1964 and the 
California Constitution. 
I 

Holding 
I 

A deeply divided Supreme Court held that the Equal Protection Clause and Title VI 
required invalidation of the program, since it involved strict racial preferences. The Court 
Concluded, however, that neither the Equal Protection Clause of the Fourteenth Amendment nor 
I 

ritle VI of the Civil Rights Act required invalidation· of all race conscious affirmative action 
programs. 
I 

I 

Discussion 
I

. I 

Four Iustices voted to uphold the plan and four Iustices voted to invalidate it. Iustice 
Powell cast the deciding vote. The portion of Iustice Powell's opinion -- dealing with the 
¢onstitutional issue - with which four Iusticesagreed, stated: . 

I 
In enjoining petitioner from ever considering the race of any applicant, however, 
the courts below failed to recognize that the State has a substantial interest that 
legitimately may be served by a properly devised admissions program involving 
the competiti~e consideration of race and ethnic origin. 

An admissions program of an institution receiving federal funds - such as Davis 
i• 

violates Title VI when it uses strict racial preferences. 

An admissions program that allows consideration of race as an affirmative factor without 
using clear racial preferences will not violate Title VI or the Eq~ Protection Clause. 

It appears that interest in educational diversity could support some use of racial 
classifications, but there was no majority opinion and that point remains unclear. 



I 

i ' 


Fullilove v. Kltitznick, 448 U.S. 448 (1980) (plurality) (Equal Protection) 
I " 

~ 

The Public Works Employment Act of 1977 contains a provision -- the "minority business 
enterprise" ("MBE") provision - that requires that, absent a waiver, at least 10% of federal 
I 	 , 

funds granted for local public works projects must be used, by the state or local grantee to 
procure services or supplies from businesses owned by minority group members <i&'.., Negroes, 
Spanish speaking, Orientals, Indians, Eskimos and Aleuts). Several associations of construction 
tontractors and subcontractors brought suit seeking declaratory and injunctive relief alleging that 
they had sustained economic injury as a result of the MBE provision and claiming that the MBE 
provision on its face violated the Equal Protection Clause of the Fourteenth Amendment and the 
f'Iual protection component of the Due Process Clause, of the Fifth Amendment. 

Holding 

.tustice Burger wrote an opinion joined by two other justices, and Justice Marshall wrote an 
bpinion joined by two other justices. All six justices' concluded that the MBE provision did not 
yiolate the Constitution. They also found that the objectives and the means behind promulgating 
the MBE were within the power of Congress and that use of race-based criteria in this instance 
did not violate the Equal Protection Clause. The justices were divided on the question of how 
~ approach the equal protection analysis. 

Discussion 

•I 1 	 Burger's opinion noted that "[a] program that employs racial or ethnic criteria, even in 
a remedial context, calls for close examination," but stated that it must approach its task 
with "appropriate deference to the Congress." 

it 	 The opinion concluded that the objectives of the legislation were within the power of
I 

Congress ~, Congress through the Spending Power, the Commerce Power and the 
Fourteenth Amendment had the power to regulate state and local grantees and private 
prime contractors). Moreover, the opinion noted that the MBE program primarily 
regulated state action in the use of federal funds voluntarily sought and accepted by the 

, grantees subject to certain conditions. 

•
, 
I 

; 	 The second prong' of the opinion's analysis was whether, as a means to accomplish 
plainly constitutional objectives, Congress may use racial and ethnic criteria as a 
condition attached to a federal grant. 

'	 Opinion rejects the contention that in'the remedial context Congress must act in a "color- , 
I 	 blind" fashion. Indeed, the opinion noted that where federal anti-discrimination laws 

have been violated, an equitable remedy may in the appropriate case include a racial or 
ethnic factor. 

• 	 Opinion recognized that failure of non-minority firms to receive certain contracts is an 



incidental consequence of the program, not part of its objective. "It is not a 
constitutional d~fect in this program that it may disappoint the expectations of non
minority firms. " 

I 

• 	 It was within congressional power to act on the assumption that in the past some non
minority businesses may have reaped competitive benefit over the years from the virtual 
exclusion of minority frrms from these contracting opportunities . 

., 	 Opinion concluded that the legislation was not fatally underinclusive. because it did not' 
include every identifiable minority group. The opinion noted that Congress could 
undertake the kind of limited remedial effort represented by the MBE program. 

, 
I 
o, Opinion found that challenge to the MBE program being overinclusive must await future 

cases where specific application can be judged. The opinion, however, concluded that 
, 
I 	 it was significant that the administrative scheme provided for waiver and exemption. 
i 
1 

0pinion by Marshall concurring in part and dissenting in part: 

., 	 Proper inquiry for determining the constitutionality of racial classifications that provide 
benefits to minorities for the purpose of remedying the effects of past discrimination is 
whether the classifications serve important governmental objectives and are substantially 
related to achievement of those objectives. 

1 	 Judged under this standard, the 10% minority set-aside is plainly constitutional. 



i 
"'yeant v. Jackson Board or Education, 476 U.S. 265 (1986) (Equal Protection) 

~ 
I 

I 

The Jackson school board agreed to a provision in the collective bargaining agreement with the 
teachers' union that layoffs would be made in reverse order of seniority, except that minorities 
would not be laid off in a percentage greater than the percentage of minorities employed at the 
time of the layoff. During layoffs in 1974, the Board did not follow the procedure because it 
tlaimed it had not engaged in prior discrimination. A state court upheld the layoff provision as 
~ attempt to remedy societal discrimination. During layoffs in 197&-77 and 1981-82, the Board 
followed the layoff procedure and non-minority teachers who were laid off as a result med suit. 
I 

I 
Holding 
I 

I ' 

The plurality applied strict scrutiny to the school board's use of racial classifications in an 
affirmative action plan and held that the plan was not justified by a compelling state purpose for 
~hich the means chosen to effectuate that goal are narrowly tailored. N.B. The Court did not 
i¢dress ntle. VII standards for affirmative action. 

I 

Discussion 

.-
I 
I 

I 	 The plurality rejected the argument that the layoff provision incorporating a racial 
I 	 classification could be justified as an attempt to remedy the effects of societal 

discrimination. Thus, the plurality rejected the school board's contention that it sought 
to retain minority teachers to provide role models to minority students. 

I 

I•• 	 The plurality concluded that a public employer may institute a racial classification where 
it has a strong basis in evidence for concluding that remedial action is necessary. In this 
case, there was no such finding of prior discrimination. 

I• 	 Three justices would find that the layoff provision was also not narrowly tailored because 
of the burden it imposed on innocent parties. less intrusive means of meeting the 
remedial purpose, such as hiring goals, were available that would not SO burden innocent 
individuals. 

Justice O'Connor joined in all aspects of the plurality opinion except the discussion of 
whether the layoff provision was narrowly tailored. Consideration of this prong was 
unnecessary in her view because the lower courts incorrectly applied a reasonableness 
standard, rather than strict scrutiny, and because the layoff provision had no relation to 
hiring goals or remedying employment discrinUnation since it was tied to the number of 
minority students rather than the percentage of minorities in the relevant labor market. 

Justice White concurred in the judgment without addressing the criteria for evaluating 
affirmative action plans under the Equal Protection clause. In his view, the layoff plan 
was used to achieve a racial balance by firing whites and hiring blacks, which he found 
inherently repugnant to equal protection principles. 



M.S. v. Paradise, 480 U.S. 149 (1987) (Equal Protection)
" I " 

i 

~ 

~ 1972, the district court found that the Alabama Department of Public Safety had" 
systematically excluded blacks from state trooper jobs in violation of the Fourteenth Amendment. 
Eleven years later, blacks still had not attained upper rank jobs and the Department had failed 
th comply with two consent decrees requiring it to develop a valid promotion procedure that had 
no adverse racial impact. The district court therefore ordered that at least 50% of promotions 
~ awarded to blacks if qualified black candidates were available, if the rank was less than 25% 
tilack and if the Department had not developed and implemented a promotion plan without 
I "" 

adverse impact for the relevant rank. " 
I 

I 

Holdin2 

Acourt order requiring one-black-for-one-white promotion was permissible under the Equal 
P;rotection Clause of the Fourteenth Amendment. Although the Supreme Court noted that it had 
~ot yet reached a Consensus on the appropriate constitutional analysis when a racial or ethnic 
distinction is made for remedial purposes, it asserted that the relief ordered in Paradise survived 
even strict scrutiny analysis: it was "narrowly tailored" to serve a "compelling governmental 
I " purpose. 
I 
I 

Discussion 

The race-conscious· relief ordered by the district court was justified by a compelling 
governmental interest in eradicating the Department's pervasive, systematic and obstinate 
discriminatory exclusion of blacks. " 

.. The one-for-one promotional requirement was narrowly tailored to serve its purposes: 
I the requirement was necessary to eliminate the effects of the Department's long term, 

open and pervasive discrimination, to ensure expeditious compliance with the two consent 
I decrees, and to eradicate the effects of the Department's delay in producing a non

discriminatory promotion procedure. 

I 

•
i 

The one-for-one requirement was flexible in that it applied only when the Department 
1 

" needed to make promotions and could be waived by the court if there were no qualified 
black troopers. Also, the requirement was temporary, its term contingent upon the 
Department's implementation of valid promotional procedures . 

• The numerical relief bore a proper relation to the percentage of blacks in the relevant 
I, workforce, since the district court had ordered 50% black promotions until each rank was 

25 % black, and blacks constitUted 25 % of the relevant labor market. The 50% figure 
was not itself the goal but merely represented the speed at which the 25% goal was to 
be achieved, some promptness being justified by the Department's history of 
discrimination and delays. 



I 
~ 	 The one-for-one requirement did not impose an unacceptable burden on white applicants 

for promotion, since the requirement was temporary, it was limited in nature, it simply 
postpOned rather than barred advancement of some whites, and it did not require 
discharge of whites or the promotion of unqualified blacks over qualified whites~ 



~ity of Richmond y, .I.A. Croson Co., 488 U.S. 469 (1989) (Equal Protection) 

~ 
I 

The city of Richmond adopted a 30% set-aside program for minority businesses under which 
prime contractors awarded construction contracts were required tostibcontract with one or more 
rhinority business enterprises (MBEs) ..The city relied on a study that showed that 50% of the 
city's population was African-American but less than 1%of its construction contracts were given 
tb minority businesses; the lack of MBE members in contractor associations; and statements that 
~ere was widespread discrimination in the construction industry.· 

I 

H01din& 
I 

.S~te use of racial· classifications is subject to strict scrutiny and the city failed to demonstrate 
a: compelling governmental interest in remedying past discrimination or that the means selected 
~ere narrowly tailored to meet that interest. 

i 

niscussion 

e: 	 Although the scheme was allegedly remedial, there was no prima facie showing that the 
city or its prime contractors had discriminated in the past because of race.. 

I 
e: 	 The comparison with the minority population was inappropriate because the proper 

comparison should have been with the percentage of MBEs in the relevant market that 
were qualified to undertake subcontracting work. Further, there was absolutely no 
evidence that the city or its contractors had discriminated against Spanish-speaking, 
Oriental, Indian, Eskimo, or Aleut persons in the city's construction industry, leading 
the majority to question the alleged remedial purpose of the program. 

I 
e, 	 The plan was not narrowly tailored since it entitled any of the named minorities from 

anywhere in country to an absolute preference over others based on their race. The 
majority also noted that the city had not considered less burdensome, raee-neutral means. 



Metro Broadcastinl. Inc. v. F.C.C., 497 U.S. 547 (1989) (Equal Protection) 

I 

~ 
i 

¥etro raised an equal protection challenge·to two FCC policies designed to promote 
~rogramming diversity through increasing minority ownership of radio and television stations. 
(f)ne policy allowed the FCC to award preferences for minority ownership and participation in 
management in compa.ri.ng applications for new radio or television broadcast stations; the other 
~owed distress sales to be made to minority enterprises under limited circumstances. 
I 

Holding 
1 

The FCC policies did not violate the Equal Protection Clause. The policies were benign race
cOnscious measures mandated by Congress and were substantially related to achieving the 
Unportant government interest or broadcast diversity. (Intermediate scrutiny). N.B. The 
PrUdes were IWt defended as attempts to remedy past discrimination. 

I 

Discussion 
! 

• 	 The government has an important interest in promoting broadcast diversity. Such 
diversity protects the public's right to receive the widest possible dissemination of 
information from diverse groups. Under First Amendment principles, the rights of the 
public were paramount over the rights of broadcasters. Diversity of views and 
information over the airwaves serves important First Amendment values, which benefits 
everyone, not just minorities . 

• ! 	 The FCC's policies were substantially related to achieving its interest in broadcast 
r diversity. Congress and the FCC had concluded that there is an empirical nexus between 

miriority ownership and broadcasting diversity . 

• 1 	 Congress had recognized and acted to correct the barriers to minority ownership in the 
broadcast industry. Congress had rejected proposed changes to the license renewal 
process that would have excluded minorities from opportunities to enter the industry. 
The Court also noted that Congress had authorized the lottery system in 1981 that 
granted preferences to applicants whose receipt of a license would increase diversity of 
mass media ownership and added a preference to any applicant controlled by a minority. 
Congress had also used its appropriations power to keep minority ownership policies in 
place. 

i 
.1 	 The policies were adopted only after the FCC established that race-neutral means could 

not produce adequate diversity and other forms of minority preferences were not 
workable. The policies were aimed at barriers minorities face in entering the broadcast 
field, were limited in scope and duration, and subject to review by Congress prior to 
their extension . 

• i 	 Finally, there were no undue burdens on non-minorities. Applicants for licenses have 
1 

http:compa.ri.ng


no settled expectation that applications will be granted without consideration of public 
interest factors, such as minority ownership. Further, the distress sale policy does not 
set a quota or fixed..quantity set aside, and applies only to a small number of broadcast 
licenses. . 
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A~~-Ctl)-f~S~trK 7?dtto~~~~ 
, ! ~~ frt~a.:t 1uMJ '91 1'9 9t/ ~~/Je~ , ~ 

(J:U.A./UtLry ~b~tM~i .. . P~) 
Oral statement 

Good Afternoon, I am Douglas Gallegos, Executive Director of 


the Equal Employment Opportunity commission. I ,would like to 


introduce Elizabeth Thornton, EEOC's Acting Legal counsel"and 


Dianna Johnston, ,Assistant Legal Counsel for Title VII policy. 


We are here today to testify before the Subcommittee 


~egardingthe Equal Employment Opportunity Commission's Proposed
:.. ., 

Consolidated Guidelines on Harassment, particularly focusing our
I, " ' , , , 

~ommentson the religiousha~assDient provisions.' These 
I 

'guidelines would protect from unlawful harassment those wishing 
I 

to express their filith at work, just as the guidelines would 
J' , , 

I " • ' 
protect workers from be~ng forced to comply with someone else's 

I 

I 


ieligious beliefs. 
I 

Let us be clear tbatthe guidelines are intended to explain 


~xisting law, consolidating existing judicial and Commission 


~recedent, not to create any new legal theories or in any way 

I '.a:bridge the free exerc~se of religion in ,the workplace. The 

guidelines provide that conduct ,towards an employee constitutes 

unlawful harassment only when it is ~nwelcome ~ when it 

s~verely or pervasively denigrates or shows hostility on the 

b~sis of religion. 

Contrary to some ,erroneous commentary, the guidelines do not 
, I 
; , ' , '" ' 

prohibit religious expression in the workplace. 'Such a 
'\ ' '" " , ',,' " ',',,' , 

prohibition would itsel,f violate Title VII of the Civil Rights 


Abt Of'1964. ThUS, ,while th~proposed guidelines would prohibit 

I 
I 
I ' 

1 



, I 

using repeated and off~nsive religious epithets in the workplace, 

the guidelines would-not forbid wearing a cross or a yarmulke at
I ', , ' 

~ork,.having a Bible 'on one's desk, or inviting a colleague to 
I 
i 

Church. As you know, the Commission has vigorously defended the 
I 

I 


right of employees in the workplace to exercise their religious 


faiths. 


The public comment period for the proposed guidelines will 


c;:ontinue until June 13, 1994. Any final gUidelines would make 

1 

qlea~ not only that an employer is not required to prohibit non

intrusive religious expression, ,but that employers could not 

~awfully ban such expression. 

1 'In reiterating existing law,' the pro:r>osed guidelines are 
I

fully consistent with the principles embodied in' the ReligiousI ," , ", 
~reedom Restoration Act, signed by the President this past fall. 

I 

We would be glad to answer any questions you may have. 

However, because we are still in the comment period and because 

~ny action on these proposed guidelines requires approval by the 
,I , , 

tull Commission, it would be inappropriate to commit at' this time 

t:o any conclusions concerning or suggested changes to the 

- guidelines. 

2 




Leadership Conference " '. " , ,',' 1619 """ 't..NW, ..... 1010 

, . ·.onCivil Rights :::~=~l~·C. 20.0' 

'.. EMPLOYMENT NON-DISCRIMINATION ACT: ,(ENCA) OF 1994 
" ,(Job :piscrimination, Bill) . 

. , , "...-.,' ' ' 

A. ~:d~~";h.... · The Employment Non-Discrimination .Act of 1994 (ENDA) prohibits , 
. RoywllIdn··dlscrimJnatlon In employment on the basis of sexual orl~ntatlon ..ENDA .Ow::: extends fair employment practices - not special rights. -- ~o lesbians, gay 

IIW'IlfIm1n I"HOOkS men bisexuals and heterosexuals. 
VIOl' l:lIMIIW'eMONS .',' "" 

AntonI. HtJrnandll ',' ," ' ' ' . 

.' Ja:.~~'t.~ "Federal law currently protect8 employees from discrimination on the 
1:IGr~= basis of race, religiol'l, gender. national origin. aget and ·dlsabillty. ENDA 

'!'MAIIUIU remedies 8 gap in federal non-discrimination protection. " ' 
, kaICr w. WClint.., ' " , . ',' 

&mIGI..A'mIt CIIAI~PliIll8Oll, ' , . . ' ' ,"" 'oa.'!::=., ENDA prohlb1ts employers, employment agencies, and labor unions 
, ,.lcHrph L R.uh, Jr·1rom using an individual'~ sexual orientation as the,basis for employment 
ttOffOM~=~ decisions, such as hiring. firing, promotion, or compensation. ' 

a.r.nc.u. MllChell, Jr.· . " . '. ' ". . 

I, a:::.c::::.,' UnderENDA. employersmay'not subject an Individual to different 
, , II 1.I:,;..eo:=::. standards or treatm'ent based on that Indlvld.ual's sexual orientation {real orUoIIfW== perceived) or discriminate against an Individual bas~ on the sexual 

I __"=.9c!~orientation of those witt, whom the i.ndividualassoclates. . . '. 
~Clln . . . .,' . . 

! '-==., .. The c1disparate' impact" claim available under'the employment section 
·1"'~II~erc:.Em.t of the CivURights Act of 1.964 (Title VII) is not available under ENDA. An . 

j . --,:==~= employer is not required to justify a neutral practice that may have a" 

. I """"Uw.r~p.;::!~ statistically disparate impact based on sexual orientation.' . 


I . eUGene GIUY«' ," .. .' .' . . 

'i--"~oI~CkiMr .... ' . . . . .' ' . '.:' . . • ..' 


i ~~~J!:" " ENDA exempts small businesses with fewer that fifteen employee~, as 
I .,....I'ar~~~= does Title VII. " .. 

'. i......,~l=~~· '.' '" . " 
r ' Mr John...!ft.lacOD Y ENDA exempts religious organizations, Including educational.' 

"'CJl4~u~~~ institutions substantially controlled or supported by religious organizations. 
Lao,. MIII'I)h)i uo . 

I ENDA prohibits preferential treatment, including quotas, based, on..."....=t~c5., 
...., LYnCtI sexual orientation. " .. 


\ UIII"'_"'01~

I . I<artIn *reeakI· '.' .'. '.'.' r--:::;:,.w: "f" ENOA does not. requ,lre an employer to provide benefits for the same-

f.lMMf~"'::== sex partner,of an employee., ....'.:. • . '. . 
--....-*""'1JrtI __. . . . . ' , 

, . ,! '~~~., ." ·ENDA does not.apply to the relationship between the U.S. government .j--..:.=:n-- and the anned forces and thus does not affect current law on ·Iesblans and . 
......,.,~__le gay men In the military. . ... . . 

. 1 . RaUl YUDUtrr. , .. .., . , .. · .......,~"'n........ '.', ." . . '.. ., , 

. i ~NC""== .,ENDA Incorporates the remedies of Title VII (Injunctive relief and 


. ct.IOlI! KMIuakJ: Che/'-;"': damages to the extent allowed by Title VII). 

• !!e1llM'! DII'tIO'I'Oft .. . 

I GI,"re::!.~· .,eNOA appJles to Congress with the. same remedies as provided by the 
· I u.. M. Haywood Civil Rights Act of 1991. .... , .. ,. .. . , 
ll'QJC'rlllllllllAMM ~TI ' . '" . 
. ICafaft McGill AtrlnVlcn,. 

I .--... ., ENOA is not retroactive•..,I· . 

I " 
I 

http:1.I:,;..eo


,. , 

THE EMPLOYMENT NON·DISCRIMINAnON ACf OF 1994 

SECTION·BY·SECTION SUMMARY 

An Act to prohibit employment discrimination 
on the basis of sexual orientation 

.!Scettoll 1. Short Title. 
I 

j The short title ot' the bill is the "Employment NOD·Discrimination Act (If 1994" 
~A). ENDA .is dcsigneutu pruvide PI?tection for lesbiw~ gay men, bisexuals, and 
~ctcrosc"uals against discrimination .La the WorlcpJacc. 
I 

_eetfog ~ fiodjnls aDd PUtPOI.... [Beaate ODlyI 
, 

The rmdinissct out the basie premise nf the bilJ that sexual orientation bas no 
n:lationship to ability to contribute to Sf?Ciety BIld that employment discrimination hlL'4ed on 
Sexual orientation violale~ fundamental values of equality and. faimcss. . .. 

Tbe purpose of the bill is to provide a comprehensive fedml prohibition of 

cmploymenL discrimination on thebes;s of sexual orientation and to provide meaningful 

remedies agaiDst such discrimination. 


Simon 3•. DI.ertmlnattnn .ProblblSldt ,. .. 

I 
,,~ 

; ENDA prohibits employers (includinS government. employers), employment 
agencieS. and labororganhmtians fmm subjecting employccs to different standards or 
~tmen[~ or utherwise discrirlJ.iaating ~ employment or employment opportunities. on the 
pa.C;iM nt' ~xual orientation. .Em~loyment and employment o~portwlitiel include b.iring. 
nring, coml'cn.CI8.tion.and other terms or conditions of emplnyment. Like a similar 
~rovision in the Americans with Disabiliti. Act (ADA), 'seedOD l prohibits discrim.iaation
"ased on the sexual orientation' of someone with whom an empluyee associates• 

••ettop 4. BmlitL 

ENDA docs not require employers to provide benefits to their employees' same-sex 
~artners. Howcver. empluyen remain free to provide these benefits if they wish to do so. 

1 

I 
I 

1. 
I , 

., 
I 



,-Section !. No n'marate Impact. 
I 

, E~A docs not require employers to justify ne\ltral practices that may result in Ii 
4ispar<lte impact against people of a particular sexual orientation. 'As a result. the "disparate 
impact" ~1a.im. available under Title VII of the 1964 Civil Rights Act (Title VII). is not 
~vai1able to gay 'men. lesbian~ bisexuals., or heterosexuals wider this bill. ' . 

I 

Section 6. Qgotas gnd Preferential Treatment Prohlb,l.ted. 

, F.NDA prohibits employers from adopting quotas or giving preferential treatment to 
aID individual all the basis of sexual orientation. ' 

I ,. " '. ' 

I , 

Section' 7. Religioul Eumption. 
I 
! Section 7 exemptS re1igioWi organh:.uti~ns. hu:l~S educational institutions 

sUbstantially owned, managed, controlled. or supported by religious otgarihawuus ancl" 
#ucationai institutions, whose curriculum is directed, to the teaching of religious doctrine. 
The bill covers only a religious orsanizatioD'9 for·profit activities subject to taxation under 
~e Internal lUwenuc Code. ' , 

I " " ' " ," 

,Section 8. NOD-ApgUcatfQILlo.~emhe" of the Armed 'Foree,; Veterag.' PretertDen,l ' ,.' 
I ENDA does not apply to the relationship betweeJl, the U.S. government and members or the Armed forces. Thus,' Ule bill doe! not affeCt current law 011 gay men, lesbians, and 

b,isexuals in the military. In a provision taken rrom Title VlL Section 8 rurthcr provides 
~e bill does not repeal or modifY any other law that aives special preference=- to veterans. , ' 

." 
~ectton 9. Enforcement. 

I Section 9authorliesthe Equal JZinploymc:m Oppununity Commi$slon (EEOC). lhc 
Atturney General, and the federal courts tu exercise the same power to czUufCe ENDA as, 
thoSe branches of the Federal C"ruvemment have to enforCe Title VII. Individuals have the 
~ine righl tu brinK a private actiol1 that iadividuals have under Title W. Congress is 
cOvered by Lbe same cuiorcement mechanisms established by the Civil Rlahts Act oC 1991. 

, " 

;S'sttOD 10. St." ud Federal immunity, 
I 
I 

I ScctiOD. 10 provides tha1 the States and the Fedeial (lovcmmeD.t are subject to the 

same actioDS and rcmcd1cs as are other employers for violation of the law. . ,

I ' ' 

:S~on 11. Attomcys' ..... ' ' 

The bill provides for auomey.~ fees and litigation .ucpenscs. 



i·, 
,~l , 

l' "', ,.." " : ,,' , 
ISeetinn 12. RetAliation aDd Coercinn Prohibited.I . .. '. 

i . . ,Section 12 prohibits rew,ialion a"ralnst individuals because th~y oppose an act or .. 
I' , ,. .", 

Ipractice J')rrhihited, hy the bill, or participate in an .investigationor othe~procceding under. 
, I the bill. 'This section aI,so' prohibits coercion. intimidation, threats, or interferenCe against .. iindividuals exercising or cnjoYina rights protected by the bill. This pro,vision is modelled 
, after similar provision.~ in Title VII ~d the Fair Housing Act of 1968.·' , 

-,i· Sectlnn 13~ 'PostinK Nodcllp ." 

I 
I 

.' , . , ," , . . 
I . ' ..'As in. Title VII. the bill requires' that' employers post notices describing the 

· ireqwrements. of the ~w.. .: .' " ' 

, IS' . • 
, ,1 ettion' 14. Relulations. 

I ' 
i Section 14 authorizes the .EEOC to issue regulAtio~ to c¢orce ENDA. Regulations
:arc not mandated under the bill.' , , ' . ' . 
. ! 
I 

.' SeetiOll lS~ Relatinnship to Otller Laws., 
. " I .', . , ' , .. 

.l.' .. This .s.ecti~n preserves provision., in other federal: state. or lo~al laws ~t currently 
,provide protection 'from discrimination. ' 
1. 

I ' 

, ~ectlnn 16.'SeverabiJib'. 
;. 

\ , The bill includes a gcncra! severability 'claUse. Thus,' if any proVi~on of ENDA is .. rlarcd unconstitutional, this :iCCtion pres~~csthc rest of the ~il1 ... 
I , 

· Section 11. EtTcedvc Dats. . , 
r 

I·, . ENDA takes effect sixty days after its enactment. It docs not apply retroactively. 
· ' '. ,. '. 


1
" . . ' ' 

SJf;tinn 18. DefinitioD'.I . 

. i. .Most of the' detinitionsinENDA come directly from existing ciVil rights laws. 
'Primarily Title VItThe bill addsa.definition: it defmcs "sexualorientation" as real or· 
~erccived lcsbiaD, py. bisexual, or heteroSexual·oricritation. The definition includes 
¥entadon stated by iridividuals ,or manifestedinth~ir pCrsonal relations.I ' ..' ..''. . " ..... . 

I 
I 

, .. " 

3 

..'.' 
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" 

EMPLOYMENT TESTING" 

, " 

: I'mploJll1CP.t TeItlDI: a .ystematic' JOcw science procec1m. for observiDs aDd ~ 
: employer" candid mponaes to the personal clWacteriJt:ic1 of job applicanu. Typiea1 fIa to 
, face teat involves ee:nclinl to ateat site two people who are similar in all respects material to the 

" ,job they -. except for their race or lender, Ii' or other c~ beiDa tested. 

• Supreme Court hal already eadorsed the daht of penons ICting u lISten to brlDa 
. 	 ,I Utlption chal1en,lna discrimination they encounter in the are.u ofhousiDa Hayen' BrAlty 

I 	 Com· v· Coleman, 4" V.S. 363 (1982)(teltet. denied houslna may bJ1aa c1a1m. uader 
tbeFair Houslq Act) and public accommodatioDS. Pimgn v. Ray, 386 U.S." 547 ' 
(l967)(tcstC::1 may cbaUcnle ~ bus statloD; Eym v· DWJI;t, "8 U.S. 202 ' 
(1958)(testet may cballenge sesrepted seatin& on bus).' , ' 

;IF;OC Policy on TMtlg 

III 1990 the EBOC luued a policy au1dance provldiDl that testers denied equali'.i employment opportunities for a reason probibited by EEO IaWI have been banned &ad 
I may c;ballqe the discrimination themselves. s= EEOC. ·Polley Ouidance OIl thO U. 
I of BEO Testers.· EEOC ComWe Man.," (INA) ,405:6899 (Nov. 20. 1990).' " 
I 
I

IBmt May i)Dplgmgt TIIlIP. Be"V.? 
I 

'. 	 Ppl1cymaklpl 

1. The EEOC and ltate and local human rishta apncies CID use testing to'measure 
me effectiveness of tbe1r efforts to curb dlscrimiDatlon and to tariet limiltJd teIOUl'CeS. 
TIle BSOC has 110t yet used testina; the, Department'of lualice a.od the Depanment of 
Housina and Urban Development have used te&tinl as part oftheir enforcement activitla 
in housiDa~ At the state 1evc.1. the Wassachusetts Commllslcm Apinlt Disct1miaation has 
1Ikcn the lead in dle use of teltlna in employment. end has estabUshed a testina pmsram 
,and filed &estin. based charJes apinst cmployen on the basis of lICe IDd liO' 

2.Thc U.s. Con&reu has relied upon testlne msults to we.u the effectivenea of 
IJ1tic1iscrimJ.tion laws. Under tho IpODsonhlp of the Urban, Inatitute. 1:be CJeaen1 
Accollntilll Office conducted a study to teat the extent"to which employera' hi.rina 

"	ctecla10ni were influenced by the national orilin and cidzenlhip of the applicants. '11ae 
teat results became ,. priDapal basis upon. which Coapu decided" to _lead the 
prohibitions llainlt cit:lzenahip dilcri.miDation in the launiaratiou Reform and Control 
Aet. .. GAO. Immimtion Reform; EmpIQ.V;r SMptiOOI amd the QumUcm of 
.ptagimJp'tipn, It 29-31 (MArch, 1~). " 



• • ,.rr.bll\tbUc EduqttQJJ 

IWultl or employment tests have served 15 • valuablo IOUI'QI: of dOCUmep.Ultion of the 
existence ofdiscrimination in the workplace. Fix " Struyk (eds.), Clear and Ccmyinslnr 
IMdenCCi Testing for Discrimination in America! (Oman Institute Press, 1993); Bendick, 
ct aI•• "Employment Discrimination A,amlt Older Work:ell: AD Bxperimental Stud)' of . 
Hirina Pzacticea,· (1811uary 1994); Bendick; It 810. "Meuurinl Diserlmiaatioa 1brouah 
ControUedBxpcriments,e (January 1993). BendiCk, et al•• eDiJcriminatlon A.aainst Latino 
Job Applicanta: A ContJ011ed ~t.· (July 1m). 

, 

.j. Erjtonment ' , 

j 1. 	 .Tcatin& pennitstaqcted inve.iiption. of employers' hiriDI pt8Cti_, which oftat 

rely only upon common kDow1edie or demopapbic data. 


, 
" 2. 	 Testins can be used to mODitor compliance with iqjunctive remedies. 

. 
3. 	 Testlnl can be used to mvestfpte alleptiO%lS of employment diacrimination. It 

can avold usm.tceSIll')' or prolon,eel use of re5Ol.U'CeS b)' enforcement aaeaciel by 
diff'erentWina between complaiots that appear to seflect· systemic problems of 
discrimination and those tbat are either without foundation or reflect iIolated 
atypical OCCll1RJlCOS. 

4. 	 Testin, can be used to directly challenae the existence of discrimlnation in birinJ 
decisions. Two lawsuits have been filed based Oft tester evidence: 

• 

I 

i 	
Fair EmplQ)'1Dtnt Council. et ale v, BMCMarJg;tiO& 'omeTJA Snc;1!iDI I; 

I 	 . bellini involVes alleptions that Ille local affiliate of • mtJor III.tional 
employment referral agency - Sne1lina " SneJliD& -, had twice denied Job 
reftml, to.black cestera while at the same time referrina their white counterparts 

.' 	 .CO jobs. 1hetrial court ruled that tester. and the Pair Employment Coua.ci1 have 
ttandinl 10 challen.. discrimination under Tltle Wof tho Civil Rlshtl Act of 
1964. Rulin, bas been appealed to the D.C. CIrcuit Court of Appeals.. 'Ibe 
.I.EOCaerved u lOlIeus OD tile 1taIlcllD.a lime III this ease. 

: ..' 	 . 

Pair Employment CoUXlrcU ct aJ I x, MoloyiukY hlvolvocl alleptJ.cma that ~owner 
of another refoml Ilene), RIIularly rxmdidoned Job xeferrall on the pantinl of 
_ual lavors by female appllcanta. Teatera were used to corrobomte acomplaint 
made by. b:wa JidGjob applicant. ID Au,UIt 1993 a D.C. Supet10r Court jury 
found that there wu ',ender ditcriminationin vlolatioft of the D.C. Human RlJhts 
Act, and. awarded compensatory and punitive damqea toChe plaintiffs. mcJudina 
two female testers and the Pair Bmplo)'JMDt Council. This award marbtbe first 
IUCh award in the OOUIltry in. an employment disc:imiDation case. 





. ! 

. Issues involving Commission Operations 
- Briefing Materials 



TRIBAL EMPLOYMENT RIGHTS OFFICES (TEROS) 


;BACKGROUND 
I 

ilbe Tribal Employment Rights Office (TERO) Program was established in 1980 when EEOC 
approved "seed money" contracts for TEROs. The purpose of the program is to help 
~velop indigenous capacity to enhance employment opportunities for Indians and to identify, 
remedy, and eliminate unlawful employment discrimination on or near reservations. These 
activities are carried out in accordance with Section 703 (c)(i) of Title vn of the Civil Rights
Act and Tribal Ordinances. I . . . 
I 

in FY 94, sixty-three TEROs were funded by EEOC with funds from the $26.5 million state 
~ local FEPA account. Each TERO received $25,000 plus $1,000 for travel and per diem 
t9 attend any EEOC training conference offered. The TEROs are located in twenty states 
(see attached listing). The program is administered by the following EEOC officials: 

Contract Specialist - Lachon N. Raiford 
Contract Monitor - JeanetteM. Leino, Director 

Seattle District Office 
Headquarters EEOC - Ronald L. Crenshaw, Acting Director 

State and Local Program Division, OPO 
Michael J. Dougherty, Director 
Charge Resolution Review Program, OPO 

Project Officer - James Troy, Director OPO 

. I 
~C bas contracts with TEROs in the following areas: Alaska, Alabama, Arizona, 
California, Colorado, Florida, Idaho, Montana, Minnesota, Michigan, New Mexico, Nevada, 
N~braska. North Dakota, Oregon, Oklahoma, South Dakota, Washington, Wisconsin and 
Wiyoming. 

I 1Tribal Ordinances are the laws enacted by the sovereign Indian government for a reservation and are 
similar to Acts of Congress. For the purposes of this program, these ordinances prohibit employment . 
~ion and mandate Indian preference employment agreements. . 

i 
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j~;!:!>I:)l" . 

q/r;"}lFUNCTIONS 
<\:1. , . 
\',>ITEROs perform the following tasks: 

i\,:..•.:,;i,.•,',·:i,·' -Negotiate written preference employment agreements with employers on or near the 
reservations. These agreements give Indians living on the reservation preference in 
employment with employers on or near the reservation. 

-Secure Tribal Ordinances and Title VII settlements. 

. • Develop public awareness programs on the discrimination complaint resolution 
process under Tribal Ordinances on the reservation and Title VII protections and 
remedies both on and off the reservation. 

-Develop referral services between employers on or near the reservation and 
reservation residents with the skills required for employment. 

-Conduct on-site inspections of employers on the reservation to assure that agreed 
goals and timetables and preference agreements, under Tribal Ordinances, are being 
met . 

ACCOMPLISHMENTS 

,']EROs submit quarterly reports on their performance. In FY 93. TEROs accomplished the 

-1,649 meetings were held to implement or renew Indian preference agreements. 

-6,488 on-site inspections were conducted on compliance with preference agreements 
and Tribal Ordinances. . 

-208 employment discrimination charges were processed under Tribal Ordinances.2 
. . 

-1,254 technical assistance preventive activities were carried out with employers. 

-17,033 employment referrals were made and 7,002 Indians were hired as a result of 
those referrals. 

,. ., ,* I 
,,:,:"',.', ':' .. ,.,•.•. 

'., I 

';':::<: '~.:': -11.5 million in monetary benefits were received as a result of TERO activities. 
,i:,I,", . 

':":\,~:~:.. , ~ 


1!i;:~'-i",...-------- 
>:~'." 1 2TEROs process charges arising out of Tribal Ordinances and attempt to informally settle them in 30 
;',',' days. If the charges caDnot be settled in that time, they are turned over to EEOC for investigation under Title 

~:t:::' VIi., If the charges are settled by theTERO in the initial 30 day period, the settlements are sent to EEOC and 
.}}.\ becbme the basis for a settlement agreement and EEOC admiriistratively closes the case. 
:'.\}.~:' -, . I 

:\,~~:~. :,! CLINTON LIBRARY PHOTOCOPY 

\ '-~i:::IY , , 




KEY ISSUES 
i 

-Section 703 of Title VII of the Civil Rights Act sanctions the use of Indian 
preference in employment on reservations. One qualification criterion for a TERO is 
that the TERO must be administered by a tribe or tribal organization that is on 
federally recognized tribal landIreservations over which the tribe bas sovereignty. 
Only on sovereign lands may tribes enact Tribal OrdiDances to require Indian 
employment preference. Applications have been received for TEROs from, 
consortiums of individual scattered tribes, tribesmen, and tribal organizations in 
Alaska who may own lands, but have no sovereignty over those lands. These 
Alaskan consortiums would like TERO contracts. 

- EEOC bas established a task force, recommended by the Council on Tribal 
Employment Rights (CTER)3, to identify barriers to the partnership between EEOC 
and the TEROs. One of the issues of concern to CTER is Tribal preference ' 
employment agreements as opposed to Indian preference. Under Indian preference, 
and'in accordance with Title VII, employers on reservations must give preference to 
any Indian on that reservation. With Tribal preference, which is in effect in some 
tribes but is not sanctioned by Title VII, the employment agreement names specific 
tribes whose members must be given preference. No TERO with whom EEOC 
contracts have indicated that Tribal preference,agreement exists on their reservations. 

, I , 

Revised 7/12/94: JD 
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: , 3CTER is a private'group of Indian consultants who serve as a advocacy group on Indian issues. They 
also enter into contracts with tribes to provide services. 


