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GARC:t-A V. SPUN STEAXCO., 998 J'.2d 1480 (9th Cir.), oert. denied, 
62:"'-U.S.L.W. 3839 (June 20, 1994). 

. I' . 

ISSUE: Lawfulness of ,;~ql-ish~i10n.lY' rul.es in the workplace. 
1 . , 

BOLDING: 9th Circ:uit :holas~at Enqlish-onl.y rules have no 
significant adverse impact on bilingual workers, therefore DO 
violation of Title VI::Jj. EEOC Nationa1 Origin Discrimination' 
~,delJnes that state :that English-only rules are prima fa.cie 
discrimina.tory are ul.t;ra vires. '. . . 

J'A~S: Spun steak is lSlnal.l m.eat processing c:ompany,· the majority 
of its 30 workers are Latinos who with a few exeeptiohs are 
bilingua1. After acomplaillt by fellow non-Latino workers that 
tvo Latin!) workers had made ethnically offensiVe remarks about 
them ,in Spanish, the ~WDer of the company estab1ished an Enq1ish­
only rule. Wo~kers cou1dspeak spanish \rhile on break or at . 
lunch but not OD the j:ob. All exception was made for a Latino who 
spoke onl.y. spanish. 

. Two workers, who ~ere reprimanded under the rule, and their 
union filed a Title V~I complaint ih USDC ~ HD of calif. They 
obtained·a summary judgment. On appeal in a split decision tbe 
9th Circuit held that Ithere was no adverse impaet OD bilinqual 
Lati~o~ because they could speak English; the 'case was· remanded 
for a hearing on impact ,on'one spanish m~nolingual worker. The 
Circuit .rej~Qted--a..r~en:t.s_t,hat_the.-EngU_~.h~OnlY-~~-4_~l:!:ies_them. 

. t,!1=~.abilift f~~~res~=-the:Lr-cul1;l;1r~_beritaq~,.::_h_<?ldin9' ~at. 
~itle....:...VZ1:_doe=LUQ.t_.pr.o.t;ec:t._~that_rl.qht.,_but-onl.y_d1spar1.'t1es_u1
~ ~ ~ ___ ,~__ ~.___ .......---" ~ --.---- :0 


treatlD.ent. The court IUSO reJected an argument that the rule 
al:lOWS~English monoliriquals to speak ~ lanquaqe of their choice, . 

.but bilingual Latinos :are forced to speak Bnglish. The court 
'held that there is no isigni.ficant adverse_.impact because 
bilingua.l.s could,choo~e to speak. Enqiish.-~- at most its.a mere 

~nconvenience~ Final~y the Court found that despite claims that 

the rule created aD atmosphere of-inferiority, isolation, and 

intimidation, there had been DO sllowing, otber than ,the rul.e, o-r 

an overall pervasive clDusive iltm.osp~ere suffic:i'ent to show a 

viol.ation of 'ritle V71. ~~ , 

Siqnifjcantlr, t~e courtrej:ect"d-iilll{E~OC-Gu~del-ine/as . 
beyond the scope of the statut(e~and-BEoc"'s-autho~i-tY'--The 
Guideline provided: '~A rule requiring emp~oyees to speak only 
English at all times in the workplace is a burdensome term and 
'condition of.employment. 'rhe primary lanquaq8 ,of an individual 
is often an essential!nationa:1 oriqin characterist.ic. 

' 

,prohibiting employees :at a~l times, in tbe workplace, . from 
., 

, speaking- their primary lanquaqe ox:: the .lanquaqe they speak most 
oomfortably, disadvantaqesan individual's employment 
opportunities on the basis of nationa~ origin. ' It ~ay al~o 
crea.te an atmosphere c!,f inferiority, isolation and intimidation 
based on a nat:ional oriqinwhich could result ili'aaiscriminatory 
working enviro:nm.ent. 11129 CF:Jt § 1607.7 (a) • 

1>i • '1 
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E€~ N4fiM4I /)n,qi" 6uil,'i/UI .. 
. gplULt..£,,~,,'$It .",; 14t1,s 

.1..."1Jpeak.~"", 
(a) 1VIaft al'lllW fit .." "ma. A rule 

nQuIriDa emplo,ees $0 ..-,It.Glib' 
EDaUsb at all times til the workplace Is 
• burdeDlOlDe tenD. and condition of 
eDlplo)'ment. The pl'llDit.r7 l&DIuaae of 
an tIldlvtdual II often an essential D&­
'tlollll 0ri8tD cbaracteri.stlc. Problblt ­
IDa emplo)'eeB at 'all tames, til the 
workplace, ,.from apeatJna their pri· 

, IIW'J' 	l&DIuaae or the l&DIuaae the,
IPe8k most comtortabl7, dlBadvan­
....es an tIldlvtdual'. emplo7lDentop. 
portUDIt4. on the bull of Datlonal 
orfltD., It 'Ill&)' &1ao create an atm0s­
phere of iDferlorlt)', IIolation and; In· 
tlmldatlon baaed on Datlonal 0ri8tD 
wbleb could result til a dI8crlm1Datorr 
worklDl environment.' Therefore, the 
Commlulon will PI'eIUIDe that IUch a 
'rule vlolatea title VD aDd will cloIel7 
ICnlttnJze It. ­

(b) 1VIaft al'lllW onl, .., Cllllt'tatft 
lima. All emplo~ ...., bave a rule 
reQuIriDa that emplo),__ apeak oDlJ til 
EnaUsb at certatD times wbere the em· 
plo),er-caD mow that the rule lllUItI· 
fled b)' bUl1De8S necesatt)'. 

(c) Notfa 01 1M rule. It II ClOINDOD 
tor tIldlvtduall wbose primar)' Ian· 
IU&Ie II DOt EDallBb $0 tDadvertentl)'
cbanIe from IP"ttnl BDllIBb $0 
.,..klD. their prImarJ 1anIUiIe. 
Therefore. If an emplo)'er beUe". It 
bas a bUI1De8S necesalt)' tor a 1IP88k. 
IDalJab-cml)' rule at certain times. the 
emplo),u mould iDform tta emplO)'etl 
of the teDeriJ drcumstaDoeI wbeD 
..klnl cmlJ' In EDalllh II nQUIred ' 
and of the ec:maequences of vlotatIDI ' 
t.be rule. U an emplo)'er fatll to eUec­
UYelJ DOtU)' Ita emplo)'etl of the rule 
IDd mat. an aclvene emplo7IDeDt de- . 
CIIIOD I81LIDIt an tIldlvtdual bued on a 
tIoJ&tIon of the rule. the Commtalon 
wm CODIlder the emplo),er'. appu.. 
lion of the rule ... evidence ot dIIcrImI· 
litton on the bull of ll&t.Ional orIaIn. 

, '.. a> " ...... (11'10), CCIIIlIIiOc DecI· 
110m 181'11, I PEP cu.. 1l:rJ; CD 'IW2I1 
nnu. CCB J:BOC Deci&IoDa '1213. 

-. 
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ISSUES rOR 'l'EE CD.:Ilt: 50~ that certiorari has been· c!ettied what 
rill the DOC do? 

1. Indicate .pUblicly that the EEOC will ~ntinue j:.9_~f~:r:c;:e 
its ~~~e and send a memo to its employees t:o tha;t effect-;-~.· 
[This--may ~eltmited to places outside of 9th circuit l see 2.] 

. 2.:l:n the 9th . Circuit., determine what is the COvernmeiLt's 
polier in regard to enforciDq requlatioh9 declared to be ultra 
vires in cases in .hich it 1s not a party. .Call it continue- to 
anfozoe the regulation or quideline until it is enjoined? 

3. R~vi~W"· the GUidelin~y witll tlleGetleral. COW1gel to 

4eteDlline whetlier the-G\ddelhe can be redrafted to meet the 


, f"___-_-. .' c ___~ •
Iconcerns gf the 9th C1zaait [un11kely] and redraft and re1ssue 
•the GUideline. 
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ENGLISH-oNLY RULES 

'QUESTIONS AND' ANSWERS 

Q. ~'t ~q1ish:-only l:"\lleB a way ofcie.craasihq racial and 

etbnl.c -tensJLOJ;lS at, the workplace? ' , 


A. There are better liays of accomplishing this without 
discriminating against languag_ minorities. Employer rules that 
prohibit offensive' racial and ethnic remarks, if enforced, ~re' 
one way to start.. In :Spun Steak, the. employer instituted such a 
policy and there were no further allegations of ' racial remarks by 
employees.. In addition, employers can instit.ute, worker education 
programs that explain :why language minorities often, prefer to 
,specik in, languages other than Enqlish, and that speaking' in 
another language does not ,mean any disrespect, for 'those who are 

I,unable' to understand. ' I 

Q. But aren't employers entitled to know whattheire~ployees 
are ,sa.yinq, so they can effectively supervise them? i 

A. 'rhe EEOC recognizes 'that in some settinqs employees can be 

,required to speak English. The EEOC' Compliance Manual provides 

numerous eXamples of when an English only rule can be. enforced. 

The National Origin D~scrtmination Guidelines does not outlaw 

Engl.ish only rules, but :Fe~!res provide that an elllployer ..must, 

justify"",the=use=of usec:::of-sueh-ru~es, especia1+y wh.n social ' 

spe.ech is restric1:~. 


Q~ Why canlt bilingual employees simply comply with an English 

only rule? ' , 


A. We believe they shou1d not be forced to give up an element of 

their cultural. identity. If simply the ability to comply was a , 

bar to a finding of discrimination, an employer could aqain 

install white and "colored" drinkinqfountalns. Fi~allY, if you 


. have ever been in the '. company of bilingual peop1e, you will see 
themqo back and forth.from Spanish to English in the SallIe 
sentence. This sW'itchinq is not conscious, nor totally 
volitional. 8ilingual emploYees should be able to speak in a 
language of their choice as do monolingual E~qlish speakars. 

, ' " 

I 
I 
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The Court noted, further that, "Johnson Control' a 
policy ,is facially. discriminatory' because it 

'requires only' it raraa'le employee 'to produce proof
that 	sbe is not capable of reproducing. I, " 
Court states that II (v] ith the PDA, Cong'resa made 
clear that the deoision to become pre9nant or to 
work while being either preqnant or .capa»le of 
becomin9 pregnant was re.erved for each in~ividual 
wO.eri to make for herself." 

On the iasue of tort liability, an i ••ue about 
wbich employers have expressed concern, Court hald 
that without a findinq of negligence, "it would be 
difficult for a court to find liability on the part
of the employer. It, under qeneral tort principle.,
Title VII bans sex-specific fetal"protection
policies, the ..ployer fully .inform. the wOllan ot 
the ris~, and the emp,layer haa not acted n891i­
qently, ,the basis for holding an employer liable 
. seems remote at best." ' 

'. 3. EEOC Po.licy",-G~idance On Johnson Control.. 
~d_ = ~ - - -- - . - - m~:;J , 

EIOC revised its policy in light of JghDB;D
Controls t~ ~rovide that: 

,Policies that exclude sa.mbars of ane ••x 
from a workplace for the purpose of pro­
tectin9.fetuses cannot De justified under 
Title VII. Individuals who can perform
the essential functionsot a jOb muat be 
considered eliq~ble for employment. 

b. 	 It does not matter whet~e~ the emplpyer 
can prove that a substance to which it. 
workers, are exposeel will endanger the 
healtb of a fetus. 

c. 	 It also does not matter that an employer 
can prove that 1t . will incur a higher 
cost as a result of hiring women. 

new policy, the Commission rescinds' all 
on the i ••ue. ba EEOC pO~lIl~' 

on Johnson con1;rols(June 1991). 

A. Althoucjh the preqnancy Discrimination Act prov!"•• 

6 



A SUMMARY OF THE CIVIL RIGHTS ACT OF 1991 


\

I The Civil Rights Act ot 1991 (eRA) reversed a ••ries of 
S~reme Court casel which had narrowly construed Title VII ot the 
civil Rights Act of 1964 ana section 1981. It also created a 
.~netary damages remedy for intentional discrimination under 
T~tl. VII and the Americans With Disabilities Act. ' The following
is a brief description of the principal provisions of the Act: 

I ' 

1
I 

• Diapa¥ate-tmpact: ~he CRA codified • cause of action tor 
di8parate impact-ai.crimination under Title VII. In 80 doing, it 
raversed the Supreme Court's 1989 decision in Wards COY' Packing
GO.!. Atoni;, which, itself, had reversea long-standingd ca8elaw 
on the subject. The CRA reetored the standard the SUpreme Court 
h~d first announced in 1972 in ,;tiggl y. pulse ERtler C:ompany,
providing that, once a plaintiff establishes that an employment 
p~act1ce results in a disparate impact against a protected clas8 , 
tne butden shifts to the defenaant to justify that practice by 
a~owing that it is "job related for the position in quastion and 
consistent with business necessity." In a rather convoluted 
p~ovilion, the CRA provides that this aaendment does not apply to 
ca~eB pandingon a certain ~ate; the e~!y~~~s~.~~c~ed is the 
WatdB Cove case itself. This provision ls-t~e SUbJect of pending
legislation, the Justice for ,Warde Cove Workers Act. ~ fUrther 
ct:U!u;:ussion below. ' 

\ • Mixed Motive piscrimination: The eRA provides that, 
ex~.pt as oth,arw,ise provided unaer Title VII, "an unlawful ' 
employment practice ia establisheci,When the complaining party
demonstrates that race, color, reliqion, sex, or national origin 
wa, a motivating factor for any employment practice, even though
other factors also motivated the practice." In so doing it 
reversed frioe Waterhouse y. HQpkiD& which hald,that there is no 
violation ot Title VII, even when discrimination played a part in 
an\adverse employment aeCi.io,n, if the employer canah,ow that he 
or sha would have taken the same action in the absence of the 
discrimination. Damages are not available 1n mixed motive casas. 

, . \ • :l'hird Party Challenges to CQns.ntQrde[IP The CRA reversed 
)JI;t1n y. Wiltl in which 'the supreme Court had macle it 
.u~stantlallY .asier for third partiel (in that case, white fire 
fighters, who had sat out a race discrimination case) tochall.nqe 
CO~8.nt ordsrs in employment discrimination,casea. The CRA 
pro~ide. that, 'onQe a settlement order is final, it can be 
challl.nged only in limited circumstance•• 

i 
I • 

: • statut, of LimitatiODs for ChAllenging §enlQrity plana:
In LorADc, X. ATTiT Technologila, .the Supreme Court held that 
Tit~e VII's 180 day statute of limitationsparlod for chalienginq 
a d~scriIl1n.tory .eniorityplan starts runninq trom the time the 
plani. adopted, even though the actual discrimination occurred 

\ , 



I POST CIVIL RIGHTS ACT ISSUESI 

\ 
I. pendLng Leg1s10tiQD 

\ . A. !~AJ...,Rem'die" ACt.L-Le_qi~8l,tioJ:l_,,!as_i~oduc.d in 1992, 
~nd aqain~last Y.Ar,~o remove-~he=caps=Dn=damage~ 1n the C v 1 
~gbt. Act~ There are noccaps-o~dam.ge8-a~attaDle under section 
j).981 in ca&es of i,ntentional race and national' origin
discrimlnationithe argument!n support of the Equal Remedie. Act 

1 i 

i. that all victims of discrimination should be treated alike. 
1·I senator l(ennady is the pritllary senate sponsor. In addition, 

all of the Labor and Human Resources Committee Cemocrats are on . 
the b111 as is Senator Durenberger. In the last Congress the 
~1l1 was reported out of the Labor Commit..$-,e-with strong support.
'.There may be. questions on the subject. (Janef-!!.E!no supported the 
~,ct in her confirmation hearinge and Dev~rl-·Pat;rlck. bae indicated 
that he will testify in'support ot it when Senate hearings are 
h~ld (possibly in the fall). It is strongly supported by the 
c~Yil rights community (with particular emphasis by the women's 
and disability groups sinoe its principal, althouqh not 
e~clusiv.,application will be to sex ana disability 
d~.orim1nation oases). It.is opposed QY the business community 
,w~1ch had fought vigorously against the damages provision in the 
.eRA and, not surprisingly, resists any expansion of liability'.

I . 
I . . 
'I B. Justice for wargs Coye Workers Asct;: (See attached) 

C. st. MarY'IHQPor center x&ijii~ While not part of the 
~, .this-"ls a closely related issi.le:;~In June Qf 1993, in Biseks t 
the Supreme Court narrowed its earlier rulings regarding the 
proof of disparate treatment under Title VII based on 
circumstantial evidence. In its earlier decisions in BcDgnnell
pduqlls CctR. y. Grien and Xex,; De;8rtment of cqmmunity Affai,s 
X.I Burdine, the Supreme Court had set out a Qurden shifting , 
ilPproach to govern tbe proof of disparate treatment where there 
va's no direct proof of intent. In such case8the plaintiff had 
th~ burden of makinq out a priEf tacit case, whereupon the burden 
of\production shifted toth. detendant to present a legitimate
non-discriminatory reason. If the plaintiff could show that the. 
pr~ff.red reason was pretextual, the plaintIff satisfied hi. or . 
her burden and prevailed. In Hicks, the Court hald that the 
plaintiff does not-necessarily prevail upon the showing of 
pretext and still maintain. the burden of proving that the 
complained 01 action was discriminatory. 

Legislation nas been intrOduced in both the House and Senate 
to rever•• Hicts. original senate co·sponsors include: Senators 
Metzenbaum (the principal sponsor), Wofford. and Simon. 
I'. ­

I • 

I 
lI.\ Legislation In The Pi,cuss~pn stage 

\ A. Batroactlyity: After a contentious debate on the 

! 



\ . 
subject, the civil Rights Act simply stated that it would take 
effect on its date ot enaotment. There was conflicting 
~eqislative history on the intent of this provision~ Extensive 
litigation on the subject followed the CRA'. enactment which was 
reaclvedthis sprinq with two decisions by the Supreme Court in 
iandgra' X, Y§l Film Produgts and liyers VI BogQway EXPresl (CRA 
~rovisions:regllrding cia1'!laqes and EilttersOD apply only to post-Act 
~on4uct). ~ollowing these decisions, there has been.ome 
d:i.ou••ion about the c1evelopnent of legislation to apply the CRA 
provisioDs toeases.pendin; on the .data of enactment. Nothing
has been introduced~ any legislation would likely be strongly
supported by the. civil rights community and actively opposed by
b\lsiness interests. The EEOC initially issued a quidanca taking 
t~e view that the~CRA~w,s~ot.-retro~ctiv. and then reversed 
1r.8lf after the ~icit~r-G.nerat>too)c a contrary position . 
• I 

I B. A'Rpl~cDtion pf eRA Amendmgnts to tb9 APD: See ADEA 

di.acussion. 


I 
I 

I 
. :tIl. DOC Policy.lssues Related t.o the piyil B~gbtl' ActI ~ . .­

i A. 4IaaCft-NO;mins: II . Policy neEuls to be developed regarding
tile applicability ot this provision, ineludinq its applioability 
to: tests Which are not va,lid and to gender-norm!n; lssu.s in 
connection with physical ability and psychological teats • 

. \ s·. D.J,maqes: While the commission bas issued policy that 
damages should be part of the administrative process, ataff have 
1n~tructed filed offices that damages are inappropriate in 
.ettlemsnts Which ere "no fault" because da.aqes are statutorily 
av~ilable only for cases of intentional discrimination. In 
ac1~ltlon, som.e have suggested that. it lIIay be appropriate for the 
BE~C to 1.sue~dd1tional ,guidance regarding the oomputation of 
da~ges under the Civil Rights Act. 

, .' 

. c. Pollcy Interpreting Disparate Impact .lroyisiQD= Needs to 
.'be. adopted. . .\ , 
. \ D. BetroDctiyitl: There is some room after Landgraf and 
~lyer. to address the applicability of other CRA provislona'to
c.s'e8 involving pre-Act conduct. . . 

\ 



JJTSllCE_mR_WARDS_COYE_WORKDS ACf 
, FACI' SDE:tf . 

• 	 Congressman JIm McDermott (D-WA) mthe House of R&:preIsenratives aDd SeDatora 
Pauy Murray (D-WA) and Edward Kellaedy CD-MA) in' tbe SeDate have iutrodv.eecl the 
Justice for Wards Cove Workers Act, H.R. 117218. 1037. 10 repeaI t:l:le Wards Cave 
packing Co. 's special interest exemption fromlbc Civil Ri.gbtl AI:t of 1991.' 

• 	 The 'House Judiciary' Subcommittee on Civil and CoDstitutioDal Rights unanimously 
reported H.ll. 11'72 favorably to dle fuIlludiciary CommiUee; B.R. 1172. has over 100 
cosponsors and awaits actiou by me House Education aDd Labor Committa. . S. 1037 
bas 22 cosponsors aDd awaits action by the Labor and Ruman Resources CoauniCtee. 

" 

• 	 The CivjlR.!P-1i Act of 1991 con1aiDs a provision that ex,-empts-ODly-oDe_case. Atonio v • 
WanU-~PiICking .Co•• fr.onlJ;cwergeJ~J1der the 8Ilti-discrimiiiiioD liM of the 1991 
~.---	 . ­

Act. IroDicallY. the Supreme Cournlecision in the Wanls Cove case, which oven:urned 
well established Jaw. is one of lhe decisions that the 1991 Act souaht to address. 

WarM Covt was exempted from coverage despite the fact rhatat cbe time the orlgiDal 
lawsuit \\lIS broupt by 2..000 Asian Pacifte Americans and AIMW Natives, mltlagemenr . 
was virtually aU white••company's employees bad to wear race..coded badges. aDd d1e 
work force. sleepiDI quatUrs.a.nd eatiDi facilitia were lell'eptecL ' 

;. 
i 	 Comrary 10 what Wards Cove lawyers claim, this is a SIrODi case. & the recem !fmth 
I Circult decision proves, tbo dUparate impact ebarae bas never beat odj1Jlilcattd under tM 

cornc114cl SIa1I/JJJ:N1. ;Cannery worms in two companion cases WOD their claims. 

o This is aD appalling example of special interest legislation. In 1991 ala., Wards Cove' 
i PackfD, Co. paid. $175.000 toa WashiDI&Oll D.C. flllll to lobby for d.lls provision. 
I 

The Justice_for Wards Cove3Jlorters..Att does DDt seek to address the issue of whether"""'. 	 . ­'. 

the 1991 Act Ihould be.applied rettoactiveIy to cases pendf"i • the time me 1991 Act,i was eacted.; tbat .issue is currently bema decided by me courts. 7'M ~glslation wouldI 

i only put both pG1'tia ill tIu! satM.position as tilt «her pQ1'tia who Iuzd displl1'tZte imptlCl : 
I C4StI pending til 1M ri1M 1M 1991 .At:t blCll1ll4 ltIw. 

j
I 

@ian'--' 	 ~---'ca-n·-Q:--"-.r'i~owor-?"--Dri-contiDue-~Oi:IWiiJI:d~by-tD!JIxeI1lP)~. TJ;Ie'---::P;;;::-ac-'j::-::fic':-:--:-Am~'_encu~' 
NintlfCirCUifCoun of"AppeaJs iiCiiily sent Hie Wards Cove case back. to tbe trial court

I 

for fur1b.er argamem on the issues ofseparate hiriD& clwmels. racially seJl'ega1ed housing . 
I and the racc-labe11iDg of jobs, hcmsiDa and messing. but declined to require the ttial court I 

to apply Ihe CivilJliahts Act to ~ case because of the special interest exemption. 
\ 

.\ 
I 

Preaidiit-Bm=etiiitOn-:;:bU-eXptiiiiil":'1Us comm.itmellt to removiD&-5-Wards~Cove ' 
(pa~l.Co. exemption by deliveriDIa letter to Congressman McDermott .~ or : 
tbe-l~--=for=Wards~Coy~:~orkers-Aet.., ' . .'" ' 

0ver7S labor, civil tights, religiOul, legal and· other Jl'ODps. 'such as the U.S. Civil . 
R.ipts Commission. AFL-CIO, Ame:ican Bar Association. NAACP and the Leadership , 
Conference on Civil RiPts. support me Justice for Wards Cove Workers Act. 

I 
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only Situations involving substantially equal work. 

LIMITATIONS OF CURRENT LAWS AGAINST WAGE 
DISCRIMINATION 

! '. . . : 

\ Two federal laws prohibit wage discrimination-the Equal Pay Act of 1963 and Title 
vn of the Civil Rights Act of 1964. ," ,
I, :
i ' 

The Equal Pay Act 
! ' 


,. i The Equal Pay Act prohibits unequal,pay for eQual or wsubstannaUyequalW work 

performed by men and women. ·Substantiallyequal" has been interpreted by the courts to 

mean that the jobs must be equal in sldll, effort, responsibility and must be performed,under 
simi~working conditions. The Act bars employers from reducing the wages of either sex to 
comp'ly with the law. , 

• \' The Act does not prohibit pay differences based on factors other than sex; such as 

seniOrityt merit, or systems that determine wages based on the quantity or quality of work 

~Qced. The term "factors other than sex" has been interpreted broadly by the courts to 

mclu4e ,factors such.as prior ,salary and profitability. , 

, 'I " , ' 

-\ The Act makes no pmvis!on as to wage discrimination based on race. It is thus' " 
narrowly tailored, addressmgon1r the issue of sex-based wage discrimination and covering 

• \ Title vn prohibits discrimination in employment - such as hiring,firing, or in ,setting
compensation - on the basis of race, sex, color, religion', or national origin. , 

I ' 

• \Because the covel'8$e of the Equal Pay Act is narrowly tailored, mOjtJitigation~
attaclcing:;.wage:discriminaoon - when an employer sets wages based on the race or sex of an 
inCliV1dual worker or based on the race- or gender-based composition of a job classification ­
.has b~ brought under Title vn. ' ' 
- ;In CountY oj'Washington' ~ the Supreme Coun ruled in 1981 that Title vn 
goes ~yond the Equal ~y Act to prOhioit Ctiscrimination not only in pay between jobs that are 
equal, tiut also:tiCtween-jobs-itiit=are-iiifferent) In Gunther, the County's own job evaluation 
study hid determined that the female prison guards' jobs were worth 95 percent of the male 

, prison auards' jobs - yet thefemale,prlson guards were then paid only 70 percent of the male 
prison, guards. The female prison guards 8J1ued that their lower wages were in pan the result 
of intentional sex discrimination. The Supreme Court ruled that Title VII would apply,and 
that its Prohibitions on wage discrimination were not limited to cover only claims of pay.
inequalipes between men and women performing the same job.. . . 

I ' . . 

• Since that time, however, plaintiffs' success ,in bringing Title VII claims against wage 
diSCrimiFion has been limited. " ' . " ". 

\ 
I 

\ • 


I' 

i . 

....-- -'"'"----_ .. , 

i 
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I P,,<ilic~:-c;ln'd_F.ir_e_Ex~~ptiQ.n~Legisl&~ 
i· . .

Issue Whether Congress should enact H.R. 2722, introduced by Major 

Owens, permitting age based hiring/retirement of police and fire 

fighters


I 
\ 

Background Despite many successful challenges to such practices, 

Congress enacted a temporary exemption permitting age based hiring 


. ahd retirement of state and local public safety employees.
I., . .
(effect1ve January 1, 1987; expired December 31, 1993) •.I At the behest of Congress, EEOC and DOL completed a study, 

which found that there are practical tests:. that are better 

E.tedi.c_t_Qr_s.,,-QL.tPb_PEJ,ormancet=than ag~ and that gradual def"icifSl."h 

abilities and sudden incapacitating events (e.g., heart attacks) 

a~e only marginally associated with age. . 


I 
P6litical perspectives 

~quments in favor of the exemption
I . 

I 
• IAge limitations are necessary to p_ubl.ic_safe:t..y.

I 

• IEEOC was to identify ·specific tests that they could use which 

wo;Uld not be subject to challenge. No such "safe harbor" tests were 

identified. 


I 
• IEliminating mandatory retirement age will make it harder for 

minorities and women to find positions.


I . . 
• 'Departments claim rank and'file members overwhelmingly support 

ag~ limitations. . 


I 
I • '.Arquments aga1nst exempt10n 
,! 
\ . . ...

• EEOC has long challenged such age 11m1tat1ons and has usually 

pe~suaded courts that they are unnecessary.
, 
i. .

• Tests are ava1lable th4t can be used 1n place of age. Employers 

mu~t be prepared to validate tests if they have an adverse impact 

oniprotectedgroups. Validation standards are fully described in 

the government's Uniform Guidelines on Employee Selection 


I
pr0cedures. 

I .. . .
N.D•• Senator Metzenbaum -- Age 11m1tat1ons should not be used. 

Th~ only reason the Senate authorized the prior exemption was on 

condition that law and fire· departments would abandon age 

liniitations .at the end of 1993. • •• Administration position -­


-, \ 
Further study on the use of testing in place of age and a 4 year 

te~porary extension of the law permitting age limitations 


I, 

i 


! 



I 
FROM E!l~V $UBCOM~5-1~-94 

I 
03:16 PM ') .AI)04. PG2 

I 

'. I • 
INISrAArl()A./ 'PoLiu ~ 

CPDlZtlUllismel !!ldOl 0' .Hoa£l[. We have no cbject:(~
, 056 of the House Bill, which provides a higher maximum penalty, ­

. unauthorized w,.ring, manufacturing, or sel11n; of m111tarr 
aet::oratlons andmed.als, if the med.al is the Congressional Meda 
~f Honor. 'We r.co~~en~, however, that any aef1nltlon of tne term 
isells· in this statute (18 U.S.C. 704) apply unitomly to all 
~edall and decorations covered by the statute. 

I 

\ Age piscr 1minot:ion,xemytlgn for HIW EnCore.ment A!enCiel, 
'li1 t:le XXX.M of the Houa'e Bil renews (w1 thout any time 1m! t} an 
e

1
xempt1on from Ige discrim1nation. prohibltions for law , 

enfor:cement-offl.cers-ano-f.lr.ef.l;hte_rse We would prefer 11 
~!IP'ur¥ faYE-year- ex,tans.lon ol-the_exe~t-l:on, simIlar to that 
contained in f 3 of tHe Ige l5!lcr1mlnatlon In Employment 

. ~ndment. of 19S6. This would a-l'lov-tor-necessa'ry-f'urther-s,tudy 
otag. restr Ict,lon po11cies tor pul:irlc-satety-vorkers-.--It-wOU~d 
a~8o be more cons1;tentwith the intent of the or191na1 Act,. 
'~1eh s~uint to promote the employment of capable older persons

qd prohibit arbitrary age discrimination in employment. 
, . 
! prohibition of strength-Tr.,nln; and Ilrtia. Art' for 


["!!Ital prilonera.WeOPpoS8 Title XXX.N of the House 1111 

in'aofar as it prohi))lts weight lifting activities tor Federal 
prllsoners. Weight 11lting reduces inmate 141enes. and help. to 
relieve tenSion andstrass. It 1s a valuable management tool 
whose benefits faroutweiqh any potenttal dangers. Prohibiting
It\WOU14 seriqusly impede -- not enhance -- prison security•. 

I We know of no evldence that banningveight training in 
jpr~sons will make prisoners less dangerous upon r.1e••• -- and 

• '0' ,.•", 

, ~:', ',.the ~edlcated men ana women of our,prison system, Who stand guard. 
ov~r "r1r41nals, believe this provisIon wl1l make inmates more 

.dan;erall. during the perlod of their Incarceration. . '. ': .,: 
. ,. ""';;< ,,,. ·.-:i. 

, ':';." ·,~;:f:':~>:It
\I "'Mod. in America- Labela. Sectlon 3086 of the Houa. S11~ :;.-;§j< '~. 

req~lres reqistration with the COmmerce Department ot all .." ' . 
prOducts bearing -ma4e in America- label., and a ~eterminat1onlOy
the\Commerce C8partMent that 5o, of the product was manufactured 
in ~h. Unitea States and. that tlnal assembly tOokpllce 1n the 
United St.~es. We oppose • 3086 of the House bl11. The 
re~irements otthis section are lnconslstent with exlltin; rules 
re~irin; accurate country-ot-orl;ln labeling, &lnd would impose
unnece8sary »urdens on American busine.sel. 

I 
I 

\ country-of-or191n regulations tor pr04~cts are currently . 
enforced br the CustomlService of the treasury Department and by
the (reaeta Trade Commiss1on(FTC). Dn4er current law, a "Ma~e 
in USA- label must be truthful, andlmpcrted products must 
contain a label indicat1ng country of or1;in.· Imported products
must\ und.rio substantial transformation 1n the united states 
betore they can bear a "Hade In. USA-label. . 

I 
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. I . 

Reductions-in-Force (RI FS) 


i 

Background: RIFs frequently are at the core of a great many of the ADEA charges filed 
with the Commission. There are several things that employers clearly cannot do when 
conducting a RIF, for example: 
I, 

(1) You C~!!D~:>-t selecton the basis of ~g~; 

(2) You carmet select on the-basis of stereotyp'j2al::.a_s~umptions 
about older workers (all those within a year of age 55 will retire 
next year anyway -- I'll select them for the RIF); 

(3) You cannot apply different more stringent performance 
criteria for employees above a certain age. 

, These kinds of actions would constitute clear examples of. disparate 
treatment because of age - they are unlawful even if the employer has a legitimate 

I . 
n~ed to reduce its workforce. 

l
I 

The more difficult cases arise when an employer terminates employees 
for more subtle cost-based reasons (e.g., level of salary vs. level of productivity 
at,alysis). In this area the judicial decisions are far from uniform. The Supreme Court's 
d~cision in r.tazen-P-aper: (1992) further clouded this area of the law. 

l' h ~-' . ' 

(~held that there-is.no_disparate_tr:eatment-undeLthe_AQEA wh~oJhe 
fa'ctoCflJotivatin9_tbe-employer is .some fe.ature-otber-tban-an-employee~s age-.This

\--- ----~-- -~ . -_............. -.~ 


maxim applies, said the Court,even wtien tne factor used is empirically correlated with 
I 

age. 

I
Issue: Should the Commission, on the heels of Hazen Paper, attempt to issue 

! definitive g,yidanC431 on how it will treat cost-based decisions under the 
I ADEA -~noula this. area be left to the Cflse=bl:~e approach that 
I been in operation since ADEA's enactment? 

:EJisting Commission Guidance: 
I 

I EEOC guidance in this area is quite limited, to wit: itA differentiation 
based on the average cost of employing older employees as a group is unlawful except 

I 

with respect to employee benefit plans ..." See 29 C.F.R. § 1625.7(f). In addition to 
itsIbrevity, this interpretation does not explain what theory of discrimination is being 
applied (disparate treatment, disparate impact, or both). The interpretation was 
published long before the Hazen Paper decision thus leaving the impact of Hazen, if 
any, unclear. Finally, this guidance is not helpful for analyzing cases where an 
individual is terminated on the basis of higher cost to the employer. 

I ' 

I 




.. 

Disparate Impact Theory under ADEA 

I 
Background: Disp-arate im~act theory was developed initially by courts addressing 
, 	 ~ ..... 
! Title VII. The theory permits liability to attach to an employer's use of 

i facially neutral policies .or practices that have a disproportionate adverse 

effect on members of a protected group, unless the employer can prove 

I the practice is a business necessity. . 

TQe-Commission-af1d-most-courts-of-ap-p-e~ls~have-i!~plied.dispara~ 
i"'2?_actJbeory_~nder~t~e-A~_§5\. There has been, however, a persistent 

school of thought contending that the theory should not be available 

under AD EA. Some believe the Supreme Court in the 1992 Hazen 

Paper decision signalled that it may side with those opposing use of the 

theory in age cases. But as of this writing, the Court has not decided 

the issue. 

Th~-Commi~l~IJ=--~as_routinely_a~plied_the_the_Qry_y!hen investigating and 

litigating age cases. In policy documents, however, it has done little 
I more than reference the terms "adverse impact" and "business 

I necessity" in an interpretive regulation dealing with reasonable factors 
I 

i other than age. See 29 C.F.R. §1625.7(d). 

I, 

I


Issue: 	 ~ho~!~_the_CQmmission-:pr~vide-aJuller-statEtI:nent::in:suppor:t:.PUdvers;. 

impact theory_undeLthe.ADEA? 
~. 	 . 

Public Reaction: 

I Employee groups would likely welcome such guidance both because 

impact theory can playa critical role in reduction-in-force cases where 

the neutral policy or practice is often cost, and because the Hazen . 

Paper decision has clouded the availability of disparate treatment theory 

in cost cases . 

. Employer groups would likely oppose any effort by the Commission to 

increase the potential for litigation and liability in reduction-in-force 

cases. 
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.EXECUTlVE OFFICE OF THE PRESIDENT 
Of'FIC£ OF MANAGEMENT AND .upon 

W~OH.D.C.'" 

MAYllmA 
... 

HOnoTabl. ~il11am (Bl1l) Clay
cIb.a:l.n\&n ' 
cOmmittee Oft Post Office 

land Civil Service['U.s. 	Houae of Repre.entatives
W••bington, DC.2051S 

~ar 	Mr. Cbai~n t 
, : 
iI 
I. 
!! Last 	'IDOftth J ••nt you • letter outlining the j' 
I'~ni.trat1on' 8 Rrlt21:..~p-ill regarding our .bared goal tD i"'Prove 

tbe Federal equal employment cpportunity complaint procee8. 
o 

Since that tl_, we have been working very clo.ely with the 
.~.ffs of the House Bdupation and Labor and Po.t Office and Civil 
s~rvice Committee. to d8vel~ alternative language con.istent 
w~~ ~he.p~8.d principle•• 

I .J\B. 	result of thi. cooperation, we have ideDt'ifi~ a 
lnOaif1ea version of the Poet Office and Civil Servioe Committee'. 
bill 	that the Administration could 8upport. While.y staff 
nuins 	available to resolve any remaining technical iuu•• , it 
.~pe.r. 	that we have agreement on all policy matter.. 'lbe 
IDOdifiec1 bill would.t 	 . 

I 
I 	

provide for a aandatory pre~compl.int cOUD8e~ing 

proce.. for all agenciea wi~h altemat.:l.ve diapute 

r ••olution (ADR) prooe••ea approvea by th. aqual 

~l~t Opportunity Commi••ion (BlOC), 


provide 	for the u.e of third party Deutral counselors 
dur1n9 tbe pre-complaint coun••1ins.pha.e; 

- n;\li.re the DOC to develop pre- and poat"complaint ADR 
guidelines for us. by agencie8 with approved plan. to 
facilitate tbe effective re.olutlon of ca..8; . 

-	 remove BlOC'. proposed authority to bring civil actions 
on it. own behalf to enforce certain order. by it. 
Adm!nl.tr~tiv. Judge., or the provieiona of settlement 
agreemaDt., 

~ 	 expan4 the definition of administrative ~udge to 

~nclud••dmlni8trative law ~u~g••, 


broaden the BBOC'. a~thority to review an 
. administrative judge· e finding. ~f fact and conclusions' 
of lawl 

http:n;\li.re
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allow tbe A4qinlatratlon ti.. to _anai. .rr.~tivelr the 
upla.entatlon 'Of tile b111 b)' del.)'1n; the erreatlveI' 
'dat. until 3anuarr 1."1 and 

- re1•• the atendard b)' Vbiob .tar. ,,111 be .t.aued 'ana 
i provide tor a,encr oomment. revar4inv the iaaueno.and ·i 

\ extenaloQ 6fauch atara. , 

i· With the above abenv_a, the Administration would support 
JIlous.paa••g. or H.a. 2721. I applaud yO,-ur-.tfor:t.a-to-.tr..n9tlu~n ' 
tbe_ZEOE:; anet expedite the reaolution of emplo)"lDent itlacrlmlnat:1On 
c~p~.int. ~P.der.l emplore.s.
I 
I ,

i ~ank you tor your consideration of the Administration'a 
~ro.po••4 obanv•• to H.R. 2721. 

I 

I 

~d.ntlc.l letter aentto Honorable William D. PQ~d, 
Jlonorable'U.lliam ,.. Goodling an.d Honorable 410hn T:.Myers 
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A~.~~a,pf~ Sc~ nt 7Ut~ousrlv7.~~ 
~ ;, frt~ a.:f 1tvtu '11 /~ 9'1 ~~/J.e~. ,., '. 
,.(~~Ma:J~b~.IM~i ~',,' Pta~) 

Oral statement 
, ! 

Good Afternoon, I am Douglas 'Gallegos, Execu~ive Director of 
I
the Equal Employment opportunity commission. I would" like to 
I 
I 
introduce Elizabeth Thornton, EEOC's Acting Legal Counsel,. and
I, . , 

I " 
Dianna Johnston, Assistant Legal Counsel for Title VII policy.
I 

\ we are here today, to testify befor:e the SUbcommittee, 
I ' •
regarding the Equal Employment Opportunity. ., Commission's Proposedi ' 

,Consolidated Guidelines'on Harassment, particularly focusing our 


'Jomments'on the r~ligious ·harassment provisi~ns. These " 


Juidelines would protect from Unlawful harassment those wishing 

! 

I 
~o express their faith at work, just as the guidelines would, 


~rotect workers from being forced to comply with some,one else's 

I 

r'eligious beliefs.
I ' , , 

i Let us, be clear that the guidelines are intended, to explain 

" I 


e~isting law, consolidating existing judicial and Co~ission I' 


I' , . 
precedent, not ,to crea,te· any new legal theories or' in any way
I ,.,' '. ' " 

a~ridge the free exerc.1se of religion in the workplace. The 
I . . '.,'. ' .' " 

~idelines provide that conduct towards an employee constitutesI ' . '. ., ' 
" " , ~.' ' ,

unlawful harassment only when It is unwelcome and when itI " ',' 
severely or pervasively denigrates or shows hostility on theI ' ' .. 
basis of religion.,'" 

I, 

i con~rary to some.erroneous commentary, the'guidelines do not 
I"', ' 

prohibit, religious eXpr~ssion in, ,the w9rkplace. such aI ,..'. ,' ' , 
pl:j0bibition would itsel~ violate'Title .vII of the Civil Rights 

, Ad
, 

t of 1964. 
, 

Thus, while the proposed guidelines would prohibit 

i 
\ 1 

I 

I 

i 




I 

I 

" 

\using repeated and off~nsive religious epithets in the workplace, 
I ' 
lthe guidelines would ~ot forbid weaririga cross' ora yarmulke at 
I 
iwork, having a Bible on one's desk, orinvitihg a colleague to 
I 

.IChurCh.AS'YOU know, the Commission has vigorously defended the 
,I •
f1ght of employees in the workplace to exercise their religious 
I·faiths. 
I 
I The public comment period for the proposed guidelines will 
I 

pontinue until June 13, 1994. Any final guidelines would make 
i
clear not only that an employer "is not required to prohibit non­
I 
I 
intrusive religious expression, but that employers could not 
I 
I 
tawfullY,ban such expr~ssion. 

I In reiterating eXisting law, the proposed guidelines are 
! 
I ,

fully consistent with the principles embodied in the ReligiousI ,. 
, ~reedom Restoration Act; signed by the President this past fall. , I ' , 

! We would be glad to answer any questions you may have. 
! ' 
~owever, becaus,e we are still in the comment period and because 

arI y action on 
" 
these proposed guidelines requires approval by the 

full Commission, it would be inappropriate to'commit at this time 

tb any conclusions concerning or suggested changes to the, I " . 
9llidelines. " .. 

2 



