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CIA V. SPUN STEAK co., 998 ¥.2d4 1480 (oth Cir.), cert. denlgg
62’0. E.L.W. 3839 (June 20, 1994). '

iBSUE: Lawfulness of~Englmshgonly'rules in the vorkplace.'
‘ . ) SN )

'|HOLDING: 9th Circuit holds that BEnglish-only rules have no

significant adverse impact on bilingual workers, therefore ne

|violation of Title VIX. EEOC National Origin Discrimination

Guidelines that state that English-only rules are prima facxe

'|diseriminatory are ultra vires.

" |FacTss Spun Steak is &mall meat processzng company, the magor;ty

of its 30 workers are lLatinos who with a few exceptions are

|bilirgual. After a complaint by fellow non-Latino workers that

two Latinp workers had made ethnically offensive remarks about
them in Spanish, the owner of the company established an Englishe-
only rule. Workers could speak spanish while on break or at
lunch but not on the Jcb. An exception was made for a Latino who
spoke only Spanish. . N

Two workers, who:fere reprlmanded under the rule, and their

union filed a Title VII complaint in USDC in ND of Calif. They

obtained a summary judgment. On appeal in a split decision the
oth Ccircuit held that 'there was no adverse impact on bilingual
Latinos because they could speak English; the ‘case was. remanded
for a hearing on impaqt on one Spanish monpolingual worker. The
Ccircuit regeg&gﬁ}axguments that the English=only. rule _denies them

| the ah;lity towexpressgthelrwcultural_herltaqe,wholdlng that

Title VII _does not_protect“that rlght,_butAonlymdxsparltxes 1n
treatment. The court also rejected an argument that the rule
ailows English monollnguals to speak a language of their choice,
but bilingual Lat:nos'are forced to speak English. The court

held that there is no»g ignificant : gdve;ge Ampact because

bilinguals could choose to speak Enq11sh -- at most its a mere
inconvenience. Finally the Court found that despite claims that
the rule created an atmosphere of inferiority, isolation, and
intimidation, there had been no showing, other than the rule, of
an overzll pervasive abu31ve atmosphere sufficient to show a
violation of Tltle VII.

slgnzfxcantly, the Court rejected—an EEoc_Guzdelin@/as
beyond the scope of the statute-and BEOC’s- ~authority.:—The

| Guideline provided: “A rule requzring employees to speak only

English at all times in the workplace is a burdensome term and

'condition of employment. The prlmary language of an 1nd1V1dua1

is often an essential national orlgln characteristic.

| Prohibiting employeestat all times, in the workplace, from
| speaking their primary language or the language they speak most

comfortably, dlsadvantages an individual-’s employmant
opportunities on. the baszs .af national origin. It may also

‘create an atmosphere of lnferlorlty, isolation and intimidation

based on a national origin which could result in: a discriminatory

.l
!

.| working environment."'2$ CFR § 1607.7(a).
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sh -anlg Rules

$1606.7 Speak-Englishonly rules.
(a) When applied at all times. A rule
requiring employees to speak -only
English at all times in the workplace is
& burdensome term and condition of

_ employment. The primary language of

an individual is often an essential na-

~ ‘tional origin characteristic. Prohibit-
~ ing employeez st all times, in the

workplace, from speaking their pri-

tages an individual's employment op-
portunities on the basis of national
origin. It may also create an satmos-
phere of inferiority, isolation and in-
timidation based on national origin
which eould result in a discriminatory
working environment.' Therefore, the
Commiission will presume that such a

‘rule violates title VII and will closely

scrutinize it. - -

(b) When applied only ol certain
fimes. An employer may have a rule
requiring that employees speak only in
English at certain times where the em-
ployer-can show that the rule is justi-
fied by business necessity. ,

(¢) Notice of the rule. It is common
for individuals whose primary lan-
guage Is not English to inadvertently
change from speaking English to
speaking their primary langusge.
Therefore, if an employer believes it
has & business necessity for a speak-
English-only nule at certain times, the
employer should inform fts employees
of the general circumstances when
peaking only in English is required .
and of the conseguences of violating
the rule. If an employer fails to effec-
tively notify its employees of the rule
and makes an adverse employment de- .

~ tislon against an individual based on a
Commission

viclation of the rule, the
will consider the employer's applics-
tion of the rule as evidence of discrimi.

“ nation on the Motmﬁomloﬂsln.

N rE———

- "Bee CD 71446 (1970), CCE EEOC Deci-

sons 16173, 3 PEP Cases, 1137; CD 73-0381

' ), CCH EEOC Decisions §8293.
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ISSUES FOR THE CHATR: - Now that eertiorari has been denied whai
w111 the EROC do? ' , ' ~

1. Indicate publicly that the EEOC wzll continue to enfotce
its gu%gg;;ne and send a memo to its employees t‘“that“éffect.,
(This may be limited to places cutside of 9th Circuit, see 2.]

‘2. In the 9th’ circult,~determ1ne what is the Government’s
ipolicy in regard to enforcing regulations declared to be ultra
ivires in cases in which it is not a party. can it continue-to
genfaxaa the regulation or guidelire until it is enjolned°

3. Review the Guideline with the General Counsel to
determine whether*the*Gu;delxne can be redrafted to meet the
| eoncerns of the Sth circuit [unlakely] and redraft and reissue
‘the Guideline.
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 ENGLISH-ONLY RULES
:QI}'ES’I‘IONS AND ANSWERS

Q. Aren’t Engllsh-Only rulas a way of decraasing racial and

ethnlc tensions at. the workplace’

A. There are better ways of accompllshing this w;thout
discriminating against language minorities. Employer rules that
prohibit offensive racial and ethnic remarks, if enforced, are-
one way to start. In Spun. Steak, the employer instituted such a
policy and there were no further allegations of racial remarks by
employees. In addition, employers can institute. worker education
programs that explain why language minorities often. prefer to
speak in languages other than English, and that speaklng in
another language does not mean any disrespect for those who are
unable to understand.

‘Q. But aren’t employers entitled to know what thelr employees
are saylng so they can effectlvely supervlae them?

F The EEOC recognizes: that 1n some settings employees can be
required to speak English. The EEOC Compliance Manual provides
numerous examples of when an English only rule can be enforced.
The National Origin Discrimination Guidelines does not outlaw

- English only rules, but reguires provide that an enployer .must,

justxfymthe~use~af usewefzsuch—rules, especially when social -

| speech is restricted.

Q. Why can‘t blllngual employees 51mp1y comply with an English
only rule’ .

their cultural identity. If simply the ability to comply was a
bar to a finding of discrimination, an employer could again :
install white and "“colored" drinking fountains. Finally, if you
have ever been in the company of bilingual paople, you will see
them go back and forth from Spanish to English in the same
gentence. This switching is not conscious, nor totally
volitional. Bilingual employees should be able to speak in a -
language of their ch01ce as do monollngual Enqllsh speakers.

@oo2

A. We balleve they ahould not be fcrced to give up an element of
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The Court noted further that "Johnson Control's
~policy  is facially - discriminatory because it
requiraa only a female employee to produce proof
that she is not capable of reproducing."

court states that "(w]ith the PDA, Conqresa made

clear that the decision to become pregnant or to

work while being either pregnant or capable of

becoming pregnant was reserved for each inaivxdual

women to make for hersalf o :

Oon tha issue of tort liability, an issue about
which employers have expreesed concern, Court held
that without a finding of negligence, "it would be
difficult for a court to find liability on the part
. of the employer. If, under general tort principles,
‘ Title VII bans sex-specific fetal-protection
b : . policies, the employer fully informs the woman of
}_" . the risk, and the employer has not acted negli-
l

|

gently, - the basis for holdan an employer liable
‘geems remote at bhest."

© 3. EEOC‘ngggyhggigggge 0p Johnson Controls

EEOC revised its policy in 1light of Johnsgn
ggn::glg to prov1de that: :

|
| .
. N L ae ,Policn.es that exclude members of one sex
| « , :
|
|
|

from a workplace for the purpose of pro-
tecting fetuses cannot be justified under
Title VII. Individuals who can perforn
the essential functions of a job must be
considered eligible for employment.

b. It does not matter whether the emploi er
- . can prove that a substance to which
. workers are exposed will endanger the
' health of a fetus. A

c. It also does not matter that an employcr
can prove that it will incur a higher
cost as a result of hiring women.

With this new policy, the Commiﬂﬂlon rescinds all
earlier guidance on the issue. Sgg »

QnidAngs_gn_lghnsnn_cgnt:nla‘(June 1991).

M

LIT. Ibrk and Famiiy Issues

A. . RAlthough the Pregnancy Discrimination Act provides
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‘l N su’nmnx OF THE CIVIL RIGHTS ACT OF 1991
|

The C1vil Rights Act of 1991 (CRA) reversed a series of '
: Supreme Court cases which had narrowly construed Title VII of the
civil Rights Act of 1964 and Section 1981. It also created a
monetary damages remedy for intentional discrimination under
Title VII and the Americans With Digabilities Act.  The following
1a a brief description of the principal provisions of the Act:

I
:

¢ b8 .+ The CRA codified a cause of action for
disparate impact diecrlmination under Title VII. 1In so doing, it
reversed the Supreme Court’s 1989 decision in

, which, itself, had reversed long-standing’caselaw
on the subject. The CRA restored ‘the standard the Supreme Court
had first announced in 1972 in igas v. Duke Power Company,
providinq that, once a glaintiff establisheas that an employnent
pqactice results in a disparate impact against a protected class,
the burden shifts to the defendant to justify that practice by
showing that it is “job related for the position in guestion and
consistent with business neceseity." In a rather convoluted
provision. the CRA provides that this amendment does not apply to
caaes pending on a certain date; the only case_ atfacted is the
wards Cove case itself. This provision is the subject of pending
legislation, the Justice for Warda Cove Workers Act. gee further
discussion below. .

¢ Mixed Motive Discrimination: The CRA provides that,
except as otherwise provided under Title VII, “an unlawful
employment practice is established when the ccmplaining party
demonstrates that race, color, religion, sex, or national origin
wage a motivating factor for any employment practice, even though
other factors also motivated the practice." In so doing it
reversad Price Waterhouse v. Hopkins which held that there is no
violation of Title VII, even when discrimination played a part in
an |adverse employment decision, if the employer can show that he
or \she would have taken the same action in the absence of the
discrimination. Damages are not available in mixed motive cases,

. mmwmmwmw The CRA reversed
in which the Supreme Court had made it
subatantially easier for third parties (in that case, white fire
£ighters who had sat out a race discrimination case) to challenge
‘congent orders in employment discrimination cases. The CRA
provides that, once a settlement order is final it can be
challenged only in limited circumstances.

i
i

e WM@M&_&W&W
In Lorance v, ATTST Technologles, the Supreme Court held that

Title VII’s 180 day statute of limitations period for challenging
a discriminatory seniority plan starts running from the time the
plan is adopted, even though the actual discrimination occurred.



| | POST CIVIL RIGHTS ACT ISSUES

A. Equal Remedles Act: Legislation was introduced in 1992,
and again™Yast year, to . remove*the~cnps:on:damages in the ¢ivil
Rights Act. fThere are no-taps on damages availsble under Section
1981 in cases of intentional race and national origin
discrimination; the argument in support of the Equal Remedies Act i
, in that all victims of diacrimination should be treated alika. '

j Senator Kennady is the primary Senate aponscr. In addition,

all of the Labor and Human Resources Committee Democrats are on -

the bill as is Senator Durenbarger. 1In the last Congress the

bill was reported cut of the Labor Committeemthh strong support. :
Thare may be guestions on the subject. (JanetmReno supported the ﬁ%ﬁ
Act in her confirmation hearings and Deval~Patrick has indicated

tnat he will testify in support of it when Senate hearings are

held (possibly in the fall). It is strongly supported by the

civil rights community (with particular enphasis by the women’s

and disability 2roups since its principal, although not

exclusive, application will be to sex and disability

discrimination cases). It is opposed by the business community .
which had fought vigorously against tha damages provision in the !
CRA and, not surprisingly, regsists any expansion of liability.

{Ses attached)

Hi f) While not part of the
CRA, thia ie a ¢ clcsely related issue:—In June of 1993, in Hicks,
. tha Supreme Court narrowed its earlier rulings regarding the
proot of disparate treatment under Title VII based on
circumstantial evidence. drn its earlier decisions in ugngnngll
nnnﬁlna.sgzna_x*_ﬁzsgn an arsne
g‘_ﬂnxging the Supreme Court had set out a burden ahiftxng
approach to govern the proof of dieparate treatment where there o
was no direct proof of intent. - In such cases the plaintiff had :
the burden of making out & prima facie case, whereupon the burden
of| production shifted to the defendant to present a legitimate
non-discriminatery reason. If the plaintiff could show that the .
profferad reason was pretextual, the plaintiff satisfled his or
her burden and prevailed. In Hicks, the Court held that the
plaintitf does not necessarily prevail upon the showing of
protext and still maintains the burden of proving that the
conplained of action was discriminatory.

Legislation has been introduced in both the House and Senate

to [reverse Hicks. Original Senate co-sponsors include: Senators
Heﬁzenbaup (the principal sponsor), Wofford, andﬁsimon.

| ~ | \ S

IIﬂ ig SCuUB t

'1 A. Bg;zggg;ix&ggz‘ After a contentious debate on the
i o |




subject, the Civil Righta Act aimply stated that it would take

effect on ite date of enactment. There was conflicting
legislative history on the intent of this provision. Extensive
1£tiqation on the subject followed the CRA’s enactment which was
gcaolved this epring with two decisions by the Supreme c::urt‘igA
Landaraf v, USI Film Produgte and Rivers v, Roadway Express (C
provisions regarding damages and Patterson apply only to post-Act
condnct). Following these decisions, there has been some
discuasion about the developnent of legislation to apply the CRA
provitiona to cases pending on the date of enactment. Nothing
has besn introduced; any legislation would likely be strongly
sup orted by the civil rights community and actively opposed by
business interests. The EEOC initially issued a guidance taking

‘the view that the CRA-_was not-retroactive and then reversed
: itsolf after tha<§o11citorﬁconeral =took a contrary position.

-discusnicn. -

t

l

- IXX. -—-,A’. _ EUes

e &
A *"Race-Norming:" Policy needs to be developed regarding
the applicability of this provision, including its applicability

to tests which are not valid and to gender-norming issues in
connection with physical ability and psychological teats.

B. Damages: While the Commission has issued policy that
damages should be part of the administrative process, staff have
instructed filed offices that damages are inappropriate in
settlemants which ere "no fault" becauee dapages are statutorily
available only for cases of intentional discrimination. In

addition, some have suggested that it may be eppropriate for the

EEOC to issue additional guidance regarding the computation of

, damages under the Civil Rights Act.

I c. Policy Interpreting Disparate Impact Provision: Needs to
adopted. ' o

| D. Retreactivity: There is some room after Landgraf and

| leg:g'to address the applicability of other CRA provisions to

oases involving pre-Act conduct.
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JUSTICE.FOR WARDS.COVE WORK_ERS ACT
FACT SHEET :

Congressman Jim McDetmotx (D-WA) in the House of Repmenmﬂm and Senamm
Patty Murray (D-WA) and Edward Kennedy (D-MA) in the Senate have introduced the
Justice for Wards Cove Workers Act, H.R. 1172/, 1037, to repeal the Wards Cwe
Packmg Co s special interest exemption from the Civil Rights Act of 1991. |

~ The Howse Judiciary Subcommittee on Civil and Constitutional Rights unanimously

reported H.R. 1172 favorably to the full Judiciary Committee; H.R. 1172 has over 100 °
cosponsors and awaits action by the House Education and Labor Committes, §. 1037

- has 22 cosponsors and awaits action by the Labor and Human Rasem‘Comminee. :

The Civil Rights Act of 1991 contains a provision that exémpts only one. case, Azonio v.
Wards- Cave Packing Co., from coverage under the anti-discrimination laws of the 1991
Act Ironimny. the Supreme Court decision in the Wards Cove case, which overnirged
well established law, uomofmedccmmmﬁuzmchlActsoughtmmdmss |

Wards Cove was exempted fromcoveragedaptm thefactthatatdmtxmctheorigma.l
lawsuit was brought by 2,000 Asian Pacific Americans and Alaskan Natives, mapagement
was virtually all white, the company semploymhadto wear race-coded badges, andthz
work force, slesping quarters, and eating facilities were segregated.

Contrary to what Wards Cove lawyers claim, this is a strong case. AstherecentNindx
Circuit decision proves, the disparate impact charge has never been adjudicated under the
camlggalmd.;CanncryWorkersintwocompanionw&wontheirclaim. '

- This is an appalling example of special interest legislation. In 1991 alone, Wards Cave

Packing Co. paid $175,000 to a Washington D.C. firm to [obby for this provision,

“The Justice for Wards Cove Workers, Act does not seek to address the issue of whether
the 1991 Act should be applied retroactively to cases pending at the time the 1991 Act.
was enacted; that issue is currently being decided by the courts. The legislation would
only put both parties in the same position as the other parties Whaddi:parmtmpaa
wapmdingarﬂwmtbel”l”bmem

Q{\sum Pamﬁc Amerm canncry ‘workers continue to-be- harmed ‘by-the ex exempuon 'l'hc

Ninth Cireuit Court of Appeals recently sent the Wards Cove case back to the trisl court

~ for further argument on the issues of separate hmng channels, raciaily segregated bousing

and the race-labelling of jobs, housing and messing, but declined to require the wial court
to apply the Civil Rights Act to Lhaw.ebeanseofthu special interest exemption. ‘

Pres:dem*Bm"-C!mtomhas“cxpmsad his commitment -0 removing ~the the~Wards=Cove

(Packmg Co. exemption by delivering a letter 0 Congmsman Mcnwppon of

~Justm s for_Wards-Cove Workers. Act. . ————— T

Over 75 labor, civil rights, religious, lcgal and other groups, such as the U.S. vad
‘Rights Commssion AFL-CIO, American Bar Association, NAACP and the Leadership
Conference on Civil Rights, support the Justice for Wards Cove Workers Act.

!
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. LIMITATIONS OF CURRENT LAWS AGAINST WAGE
- "~ DISCRIMINATION |
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|

| Two federa.l laws prohxbxt wage dxscnuunanon-ﬂze Equal Pay Act of 1963 and Title
VII of the le Rights Act of 1964.

The Equal Pay Act

® | The Equal Pay Act prohibits unequal y for 1 or "substantiall equal" work
performed by men and women. ‘Subsmn been interpre by the courts to
mean that the jobs must be equal in skill, effort responmbxhty and must be performed under
sumlar working conditions. The Act bars employers from reducing the wages of either sex to
comply wzth the law. ‘ A

. l The Act does not prohibit pay dxfferences based on factors other than sex, such as
semonty, merit, or systems that determine wages based on the quantity or quality of work

uced. The term "factors other than sex" has been interpreted broadly by the courts to
xnclude factors such as prior salary and profitability.

- \ The Act makes no pmvxsxonastowagedxscnmmauonbasedonrace Itisthus =
: narrowly tailored, addressing only the issue of sex-based wage dxscnnunanon and covering
‘ .;nly situations mvolvmg subsrannally equal work. ,

itle VII of the le Rights Act

. \ T‘tle VII prohibits discrimination in employment — such as hiring, firing, or in settmg
compensanon on the basis of race, sex, color, religion, or national origin.

. \Bmuse the coverage of the Equal Pay Act is narrowly tailored, most litigation—
attacking-wage-discrimination - when an employer sets wages based on the race or sex of an
mdmdual worker or based on the race- or gender~based composmon ofa Job classification -~
has been brought under Title VIL -

- qn County of Washington vf‘Gumke

T, the Supreme Court ruled in 1981 that Title VII
goes beyond the > Equal Pay Act to pmlubn discrimination not onlévom pay between jobs that are
equal, but also-between- /een-jobs-that-are-different? In Gunrher, the County's own job evaluation
study had determined that the female prison guards’ jobs were worth 95 t of the male
- prison guards' jobs - yet the female prison guards were then paid only 70 percent of the male

prison. guards. The female prison guards argued that their lower wages were in the result
of intentional sex discrimination. The Supreme Court ruled that Title VII wou pFly, ‘and
that its proh:bmons on wage discrimination were not limited to cover only claims o
mequalmes between men and women performing the same job.

. Smce that time, however, plamtxffs sucoess in bringing Title VII claxms agamst wage -
discrimination has been limited. . _

S - ,Wﬁ
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Police_and._ Eire Exemptlon Legzsl;E;E§D

|
|
|
|
|

Issue Whether Congress should enact H.R. 2722, introduced by Major
Owens, permitting age based hiring/retirement of police and fire
f%ghters

Bacquound Despite many successful challenges to such practices,
Congress enacted a temporary exemption permitting age based hiring
'and retirement of state and local public safety employees.
(effectlve January 1, 1987; expired December 31, 1993).

‘ At the behest of Congress, EEOC and DOL completed a study,

whlch found that there are practical tests, that are better

“—‘"“”—"—"""—““*‘»
‘ predlctors of_job performance_than_age and that gradual deficits in
abllltles and sudden incapacitating events (e. g., heart attacks)
are only marginally associated with age.

|
Political perspectives

' Arguments in favor of the exemption
|
Age limitations are necessary to publlcesafet,.

.O{EEOC was to 1dent1fy specific tests that they could use which
wquld not be subject to challenge. No such "safe harbor" tests were
identified.

e Eliminating mandatory retirement age will make it harder for
miporities and women to find positions.

.. Departments claim rank and file members overwhelmingly support
age limitations.

Arbuments against exemption

° EEOC has long challenged such age limitations and has usually
persuaded courts that they are unnecessary.

° Tests are available that can be used in place of age. Employers
must be prepared to validate tests if they have an adverse 1mpact
on | protected groups. Validation standards are fully described in
- the government’s Uniform Guidelines on Employee Selection
procedures.

N. B. e Senator Metzenbaum -- Age limitations should not be used.
The only reason the Senate authorized the prior exemption was on
condltlon that 1law. and fire  departments would abandon age

limitations at the end of 1993. eee Administration Position -- -

Further study on the use of testing in place of age and a 4 year
teﬁporary extension of the law permitting age limitations

|
|
|
|
|
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Congressions) Meda) of Honor. We have no objection to
3056 of the House Bill, which provides a higher maximum penalty -
for unauthorized wearing, mesnufacturing, or selling of militar
decorations and medals; if the medal is the Congressional Meda
of Honor. 'We recommend, however, that any definition of the term
Ysells” in this statute (18 U.S.C. 704) apply uniformly to all
medals and decorations covered by the statute.

Title xxx.x of the Housa Bilv renews (without any'time.'imit}wan
exemption from age discrimination prohibitions for lav

enforcement*officers and firefighters. We would prefer a ‘
te \ gar extension of the exemption, similar to that
canta;ned in ¢ 3 of the scrimination {n Employment

ge
- Amendments of 1986. This would allov-for-necessary further-study
of age restriction policies for public safety-workers:

would

also be more consistent with the intent of the oriqinal Act,
which sought to promote the employment of capable older persons

r__gnd prohibit arbitrary age discrimination in employment.

1
| -

1 cohibition of Strength-Training and Martial Arts for
Federal Prigoners. We oppose Title XXX.N of the House Bill
insofar as it rohibits weight lifting activities for Federal
»prhsoners. eight lifting reduces inmate idleness and helps to
relieve tension and stress. It is a valuable management tool
whose benefits far outweigh any potential dangers. Prohibiting
1t\wuuld seriqusly impede -- not enhance -- prison security.

| We know of no evidence that banning weight traininq in ;
prisons will make prisoners less dangerous upen releagse -- and o
‘the dedicated men and women of our prison system, who stand guard . . & ¥
over criminals, believe this provision will make inmates more '
-dangerous during the period of their incarceratien.

ZMade in America- Lsbels. Section 3086 of the Housé Bill i iifghes
'requires registration with the Commerce Department of all o
products bearing “made in America” labels, and a determination'ﬁy
the| Commerce Department that 60% of the product was manufactured

“in the United States and that final assembly took place in the | |

United States. We cppose § 3086 of the House bill. The
requirementa of this section are inconsistent with existing rules
requiring accurate country-of-origin labeling, and would impose
unneceeaary burdens on American businesses. ,

‘ Country-of-origin regulations for products are currently .
enforced by the Cugtoms Service of the Treasury Department and by
the Federal Trade Commission (FIC). Under current lew, a "Made
in USA' label must be truthful, and imperted products must
contain a label indicating country of origin., Imported products
must| undergo substantial transformation in the United States |
befofe they can bear a "Made in USA" label,.

! - 59 -
!
|



i T éeductions-in Force (RIFS)

Background RIFs frequently are at the core of a great many of the ADEA charges f led
with the Commission. There are several things that employers clearly cannot do when
conducting a RIF, for example:

|

(1) ~ You cannet, select on the basis of age;

1

\ (2) You cannet select on the-basis of stereotypjcal-assumptions
' about older workers (all those within a year of age 55 will retire
ll next year anyway -- |'ll select them for the RIF);
3

(3) You cannot apply different more stringent performance
criteria for employees above a certain age.

i These kinds of actions would constitute clear examples of disparate
treatment ‘because of age — they are unlawful even if the employer has a Iegmmate
need to reduce its workforce.

1 The more difficult cases arise when an employer terminates employees
folr more subtle cost-based reasons (e.g., level of salary vs. level of productivity
analysis). In this area the judicial decisions are far from uniform. The Supreme Court’s
decision in Hazen-Paper. (1992) further clouded this area of the law.

' (Hé%—éa held that there-is-no d:sparate treatment under.the. ADEA EA when the

maXim apphes sasd the Court ever when the factor used is empmcall?‘c'o‘r‘?elated with

age

Is"sue: Should the Commission, on the heels of Hazen Paper, attempt to issue
| - definitive gmdance on how it will treat cost-based decisions under the

l ADEA -—@ Fiould this. area be left to the case-by-case approach that

] been in operatlon since ADEA’s enactment?

%E)%istinq Commission Guidance:

| EEOC guidance in this area is quite limited, to wit: "A differentiation
based on the average cost of employing older employees as a group is unlawful except
with respect to employee benefit plans ..." See 29 C.F.R. § 1625.7(f). In addition to
lts]brewty this interpretation does not explain what theory of discrimination is being
applied (disparate treatment, disparate impact, or both). The interpretation was
published long before the Hazen Paper decision thus leaving the impact of Hazen, if
any, unclear. Finally, this guidance is not helpful for analyzing cases where an

individual is terminated on the basis of higher cost to the employer.
‘ .

’
|
|
!
|
|
|
!



Disparate Impact The'orv under ADEA

Backg round: Disparate impact t theory was developed initially by courts addressing

Title VII. The theory permits liability to attach to an employer’s use of
facially neutral policies or practices that have a disproportionate adverse
effect on members of a protected group, unless the employer can prove
the practice is a business necessity.

L3

-

The~Commissio‘n@~and~most—courtsﬂofwappeaIs—haveﬁp_p_li_gg; disparate
school of thought c'ontendiné that the theory should not be available
under ADEA. Some believe the Supreme Court in the 1992 Hazen
Paper decision signalled that it may side with those opposing use of the
theory in age cases. But as of this writing, the Court has not decided
the issue. | :

The,Commission,has_mutinelyzgpﬂplied,the_the,or.y_w,hen' investigating and
litigating age cases. In policy documents, however, it has done little
more than reference the terms "adverse impact" and "business
necessity" in an interpretive regulation dealing with reasonable factors
other than age. See 29 C.F.R. §1625.7(d).

Shou!d.the_.C.ommission_provide_a_fuIIer.state_m.ent:in:supp,ectf_ofqadverse
impact theory_under.the. ADEA?

Public Reaction:

Employee groups‘womd likely welcome such guidance both because
impact theory can play a critical role in reduction-in-force cases where
the neutral policy or practice is often cost, and because the Hazen “
Paper decision has ciouded the availability of disparate treatment theory
in cost cases. ‘ | ‘

- Employer groups yvOuld likely oppose any effort by the Commission to

increase the potential for litigation and liability in reduction-in-force
cases.
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EXECUTIVE OFFICE OF THE PRES!DENT
OF FICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 80103

MAYHBQA

| : -
Honorable u.illiam (B.ill) C).ay
dhaiman
Committee on Polt. Office
land Civil Service

. House of Representatives v
lmshington, DC . 205185

Dcu: Mr. Chnimn:

i Last month I sent you a letter outlining the
Administration'a principles regarding our shared goal to improve
the Federal equal employment opportunity complaint process.
Since that time, we have been working very closely with the
staffs of the House Education and Labor and Post Office and Civil
Service Committees to develop alternative language com,i.st:cnt
with the proposed principles. '

’. 2As a Yesult of this cooperation, we have identified a
modified version of the Post Office and Civil Bervice Committee‘s

: b:lll that the Administration could support. While my staff

:emaina available to resclve any remaining technical issues, it
appearo that we have agreement on all policy matters. ’l‘he
modi!ied bill vould:
|
| = - provide tor a mandatory pre-complaint counseling
~ process for all agencies with alternative dispute
resolution (ADR) processes approved by the Equal
Employment 0ppoxt.un1|:y Commigsion (EBOC);

- provide tor the use of third party naut:ra]. counselors
during the pre-complaint counacling phase;

.- rTequire the EEOC to develop pre- and pott:-complaint ADR
| gnidelines for use by agencies with approved plans to
i ' cilitate the effective resolution of cases;

- Temove EBOC:': proposed authority to bring civil actions
- on its own behalf to enforce certain orders by its
Administrative Judges, or the provisions of settlement

agreemants;

i

|

|

|

| =  expand the definition of adminiutrntive judge to

] include adminiscrative law judges; ‘
|

l

- broaden the EEOC’s authority to review an

. administrative judge'a findingo of fact and concluniona ‘

- of law;
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:  allow tbe Adainistration time to manage effectively the
v implenentation of the bill by delaying the effective
date until January 1997 and

- ‘raise the standard by which stays will be issued ana

i provide for agency comments regarding the issuance and
‘ ~ extension 0: such stays.

¥With the above changos, the Administration would oupport
Fouse passage of H.R. 2721. I applaud your-efforts to strengthen -

the_EEOC, and expedite the resolution of employment discrimination
‘ﬁomplaints by Pederal enployees.

Thank you for your consideration of tho Admlnistration't
p:qposcd changes to H.R. 2721.

|

Identical letter sent to Honorable William D. Ford,
Honorable Willianm F. Goodling and Honorable John T. Myers
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T Guidihrea - Presented ar June 9,199 Senate Mearng

' Oral Statement

Good Afternoon, I am Douglas" Gallegos, Executive Director of

the Equal Employment Opportunity Commission. I would like to

M—-"—_“W-f““‘""

ntroduce ElizabethtThornton, EEOC’S Acting Legal Counsel,. and
ianna Johnston,'ASSistant Legal Counsel for Title VII policy.

We are here today‘to testify before theisubcommittee

I, ._c__;

regarding the ‘Equal Employment Opportunity Commission s Proposed
|

>Consolidated Guidelines on Harassment, particularly focusing our

comments on the religious harassment prov151ons. These

guidelines would protect from unlawful harassment those wishing
éo express their faith at work just as the guidelines would
p%otect workers from being forced to comply with someone else’s

rﬁligious beliefs. ‘
f let us be clear that the guidelines are intended to explain
|

existing law, consolidating existing judicial and Commission

precedent, not.to create any new 1ega1 theories or in any way

~ abridge the free exercise of religion in the éorkplace. ‘The

guidelines provide that conduct towards an employee constitutes
unlawful harassment only when it 1s unwelcome and when it
severely or pervasively denigrates or shows hostility on the

basis of religion.'
|

1

Contrary to some erroneous commentary, the guidelines do no ot

"prohibit religious expression in the workplace. Such a

ﬁ o :
pqohibitionywould itself violate-Title‘VII of the Civil Rights

.Aat of 1964. Thus, whiie the proposed guidelines would prohibit

i
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~§using repeated and offénsive religious epithets in the workplece,
%the guidelines'wou1d not forbid wearing~a Cross or a yarmnlke at
;work having a Bible on one's desk, or inviting a colleague to
1 church. As you know, the Commission has vigorously defended the
%1ght of employees in the workplace to exercise thelr rellglous
faiths. L ’ ’ ‘ , ,
} The public comment period for the'propOSeo guidelines will

continue until June 13, 1994. Any final guidelines would make

lear not only that an employer is not required to prohibit non-

awfully ban such expression.

|

c

|

;ntrusive rellglous expre551on, but that employers could not

|

1

| . .

i In reiterating exlstlng laﬁ, the proposed guidelines are
ﬁully con51stent with the principles embodied in the Religious

‘,Freedom Restoratlon Act, signed by the Pre51dent this past fall.
\
l We would be glad to answer any questions you ‘may have.

Kowever, because we are st111 in the comment perlod and because
any action on these proposed guidelines requires approval by the
full COmm1531on, it would be inappropriate to ‘commit at this time
_to'any conclusions concerning or suggested changes to the

guidelines.-



