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. .. I .. 
INTRODUCTORY BRiIEFINGS FOR EEOC NOMINEES'I ' .. 

~riday, June 24 

Room 180 Old Executive OffiCe Building 


I' 

11:00 - Noo. .. a•••mlTitI. VIIIISSU.S .. . 

Puerto Rican Legal Defense & Education Fund (PRLDEF) . 
Ke,n Kimerling 

People For the American Way 
Elliot Mincberg , 
Larry Ottinger 

. . ' . . 

Kerry Scanlon - Deputy Assistant Atto~ey General for Civil Rights,' 

Noon·l:00 ADA/Disability Issues 

Chai Feldblum • ' , 
Dit:ector ofthe Federal Legislati9n Clinic at Georgetown University Law Cepter 

Bazelon Center for Mental Health Law ' 
Mary Giliberti 
Ira Bumim 

III ,Pat Wrightof DREDF haS been invited, b~t is not yet confirmed . 

.: Break - ' ' 

\ 
·3:00- 4:00 Womens'Issues 

National Womens I!.aw Center 
Marcia Greenberger 

Womens' Legal Defense Fund (WLDF) 
, Donna Lenhoff ' 

.' Jocelyn Frye • 

1 




. , 
Womens' Issues - coni. 

NOW Legal Defense Fund 
Lynn Schafran 

Wider Opportunities for Women' 
. Cindy Marano 

. I 
Women Work (flkla Displaced HomeI$kers) 

Jill Miller . 

ACLU Womens' Rights Project 
Marcia Thurmond 

4:00 - 5:00 Aging Issues 

AARP 
Michele Pollak 

National Senior Citizens Law Center 
Burton Fretz 

Christopher Mackaronis 
Private practitioner specializing ~ age discrimination litigation 
(Formerly of both EEOC's Office of Legal Counsel and AARP) 

-END­
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U.S. EQUAL EMPLQYMENT OPPORTUNITY, COMMISSION 
Washington, D.C. 20507 

KqORAlfI)UX ' 
, I 

To: Alfred Ramirez, Office of presidential~,sonnel 

From: John Dean, WbJte House Liaison, EEOC~~ 
Subject: 	 Clarificationlof EEOC's role in the "overall minority

employment rate" issue 

Date: 	 September 16, 1993 

Reference: The Wall street Journal, "Losing Ground," 9/14/93 
The Washington Post, William Raspberry, 

,"Lots of Reasons, One Bad Result," 9/15/93 

Both of the above rJferenced articles suggest a major EEOC 
role in the overall or g~neral minority employment rates used by 
the Department of Labor in evaluating private sector, affirmative 
employment plans. The following is offered as a point of 
clarification. 

EEOC collects racial data from federal and local 
governmental entities. and from private employers with 100 or more 
employees. Such data is collected using. the EEO-1 form which 
breaks out the following five racial groups by job category;
white excluding Hispanic, black excluding Hispanic, Hispanic, 
Asian-American/Pacific Islander and American Indian/Alaskan
native. " 	 . 

I
EEOC has responsibi~ity for compliance reviews of federal 

affirmative employment plans. ' In investigating individual, 
systematic and class complaints in the federal and private 
sectors, EEOC will use racial breakout data to review the 
employment rate for minorities in each racial category and for 
their distribution in the employer's career ladder. 

, I'
The Department of Labor, Office of Federal Contract 

• 	 f • •Compl1ance Programs (OFCCP) requires pr1vate employers w1th 50 or 
more employees to submitiaffirmative employment plans if they 
have government contracts. OFCCP uses EEO-1 data supplied by
EEOC to determine such employer's overall minority employment 
rates. , I 	 ' 

OFCCP is responsible for compliance reviews of such private 
affirmative employment plans. only when their compliance reviews 
or "audits" are undertaken will OFCCPconduct an analysis of' 
racial breakouts. ! 

, ' 



-- :. ~ 

• r 

From EEOC's perspective, it is important that any 
Administration official involved in any civil rights presentation

• I •.at a Congress10nal Black Caucus conference seSS10n be aware of 
this information. I 
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MEMORANDUM 


TO: Steve Warnath' 
FROM: Willie Epps, Jr. 
DATE: 11 July 1994 . 
RE: Major Supreme Court Cases in 

Employment Discrimination 
I 

Title VII: 

GriggS v. Duke Power Company, 401 U.S. 424 (1971): 
. I 

Case establlshed the disparate impact theory of discrimination. 
This North Carolina power company had a policy of requiring a high school diploma 

or passing ,of intelligence tests as a condition of employment in or transfer to jobs at the 
plant.' Black workers charged that these requirements were not directed at or intel1ded to 
measure ability to learn to perform a particular job or categories of jobs; requirements 
operated to disqualify blacks at a substantially higher rate than white applicants; and the jobs' 
in question formerly had been filled by &hite employees as part of a longstanding practice of 
giving preferences to whites.. I ' . ./ 

Chief Justice Burger, writing for tpe 8:-:0 majority, stated that Title VII of the Civil 
. Rights Act of 1964, requires the elimination of such artificial, arbitrary; and unnecessary 
barriers to employment that· operate invidiously to discriminate on the basis of race. If an 
employment practice that operates to' exclude African-Americans cannot be shown to be 
related to job performance, it is prohibite3, notwithstanding the employer's lack of 
discriminatory intent. The EEOC, compJrting with the intent of Congress, must .insure that 
tests used by employers measure the petn for the job lind not the person in the abstract. 

McDonnell Douglas Corp. v. Green, 4n U.S. 792 (1973): 

. Case outlines burdens of proof in Irace discri~ination cases. 
African-American 'male claimed that he was ,denied re-employment "because of his 

involvement in civil rights activities" and1llbecause of his race and color." Company denied 
discrimination and asserted that its failur6 to re-employ this man was based upon' and . 
justified by his participation in the unlaw!ful conduct against it. The critical issue resolved in 
this case concerns the order and allocatidn of proof in a private, non-class action challenging 
employment discrimination. 

Justice Powell, delivering the opinion for a unanimous Court, ruled that in a private, 
non-class-action complaint under Title VII charging racial employinent discrimination, the 
plaintiff has the burden of establishing a iprima facie case, which he or she can satisfy 'by 

. showing that (1) s/hebelongs to a racial minority; (2) s/he applied and was qualified for a job 
I . 

that the employer was trying to fill; (3) though qualified, s/he was rejected; and (4) thereafter 
the employer continued to seek applicant$ with plaintiffs qualifications. Employer then has 
the opportunity to provide non-discriminatory reasons for the company's decision. If the 
company provides "non-discriminatory rbasons II for its decision, the plaintiff must then show 

Ithat the employer's stated reasons were pretextual. 

:t'-':;~ 
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Pretext can. be shown, for example, by presenting evidence that white employees 
involved in acts against the company ofbomparable seriousness were nevertheless retained or 
rehired; including facts as to the compariy's treatment of plaintiff during prior term of 
employment; analyzing company's reaction to plaintiffs legitimate civil rights activities; and 
examining the company's general policy land practice with respect to minority employment. 
This evidence will help to prove that thel presumptively valid reasons for rejection of the 
applicant were in fact a coverup for a racially discriminatory decision. . 

Franks v. Bowman Transportation col. 424 U.S. 747 (19.16): 

Seniority rights . 
. Race discrimination was detected in company's employment of over-the-road (OTR) 

truck drivers. Black applicants were denied employment because of their race after the 
. I . 

effective date and in violation of Title VII of the Civil Rights Act of 1964. The Court, 5-3, 
approved seniority awards by lower coutlts dating·back to rejection of the job application. 
Retroactiveseniority was appropriate reriI~dy, and such awards should be made in most cases 
where a seniority· system exists and disdimination is proved, Justice Brennan said while· 
delivering the opinion of· the Court.·I· . 

Such awards fulfill the "make-whole" purposes of Title VII. Without them, the victim 
I . 

of job discrimination "will never obtain his rightful place in the hierarchy of seniority 
according to which these various emplo~ment benefits are distributed. He will perpetually 
remain subordinate to persons who, but ~or the illegal discrimination, would have been in 
respect to entitlement to these benefits his inferior." . 

The Court did not distinguish bet}veen benefit seniority, which determines such matters 
as length of vacation and pension benefits, and competitive seniority, which determines issues 
such as the order in which employees are laid off and rehired, promoted, and transferred. 

General Electric Co. v. Gilbert, 429 U.S. 125 (1976): 

Pregnancy not covered in company's health plan. 
This class action was brought by women employees who charged that the disability 

plan of General Electric constitutes sex discrimination in violation of Title VII of the Civil 
Rights ACt.of 1964. Under the plan GE,provides nonoCcupational sickness and accident 
benefits· to all.of its employees, but disa*iiities for pregnancy are excluded. 

Justice Rehnquist wrote for the slx-justice majority that "[E]xclusion of pregnancy 
from a disability benefits plan providing Igeneral coverage is not gender-based discrimination 
at all." The plan covered some risks, but not others; there was no risk from which men were 
protected, but not women, or vice versa. I . 

In dissent, Justice Brennan wrote: "Surely it offends common sense to suggest...that a 
classification revolving around pregnancy is not, at the minimum, strongly 'sex related.' 
Pregnancy exclusions ... both financially bhrden women workers. and act to break down the 
continuity of the employment relationshib, thereby exacerbating women's comparatively 
transient· role in the labor force." 

EEOC, p. 2 



, This decision led to the enactment of the Pregnancy Discrimination Act, which 

overturned Gilbert. ' I ' " 


Trans World Airlines v. Hardison, 432 U.S. 63 (1977): 

, Seniority system-- absent intentional discrimination-- can have discriminatory. 
, consequences; 'I' " 

, A TWA employee's religious beliefs prohibited him from, working on Saturdays. 
TWA made attempts to accommodate hith., and these were successful mainly because on his 
job at the time he had sufficient seniorityl to' regularly obserVe Saturday as his Sabbath. But 
when he sought, and transferred to another job where he was asked to work Saturdays and 
where he had low seniority, problems be~an to ,rise. No accommodations could be reached in 
second job; employee claimed religious d:iscrimination in violation of Title VII of the Civil 
Rights Act of 1964., ! ' 

Justice White and the Court, 7-2, Ifound that an employer's statutory duty reasonably 
to accommodate the religious practices o~ employees'does not require a departure from a 
seniority system for the benefit of an individual whose religious beliefs prevented him from 
working on Saturday: "Absent a discrimirlatory purpose, the operation of a seniority system 
cannot be an unlawful employment practite even if the system has some discriminatory 
'consequences." 

Dolhard v. Rawlinson, 433 U.S. 32l (li77): 

Job requirements must be job related: 
Woman's application for employment as,a "correctional counselor" (prison guard) in 

Alabama was rejected because she failed to meet the minimum 120-pound weight 
requirement' of an Alabama statute, whicli establishes a height minimum of 5 feet 2 inches. 
She filed a lawsuit with the EEOC challe~ging the statutory height and weight requirements 
arid a regulation establishing gender criteda for assigning correctional counselors to "contact" 

I 

positions as violative of Title VII of the q:ivil Rights Act of 1964. She also challenged the 

law ,on the grounds that it would disqualify more than 40 percent of the women in the 

country but less than 1, percent of the men. 


Justice Stewart, delivering the opinion of the Court, ruled this prima facie evidence of 
sex discrimination because the apparently Ineutral' physical requirements "select applicants for 
hire in a significantly discriminatory pattern." The state' was then required to show that the 
height and weight requirements had a "mJnifest relationship" to the job in question. This the 
state failed to do, the Court said. ' I " , 

The Court did uphold, however, a provision of the Alabama statute that prohibited 
women, from filling positions that broughtl them irito close proximity with inmates. In this 
case, the majority said an employee's "ver~ womanhood" would make her vulnerable to 
sexual and other attacks by inmates and thus "undermine her capacity to provide the security 
that is the essence of a correctional couns~lor's responsibility." ' 

Justice Marshall, with Brennan, dissented. The majority decision "perpetuates one of 
the most insidious of the old myths about Iwomen -- that women, wittirigly or not, are 

EEOC, p. 3 
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seductive sexual objects." The majority, Marshall wrote, makes women "pay the price in lost 
job opportunities for the threat of depraved conduct by prison inmates .. ~.The proper response . 
to inevitable attacks on both female and bale guards is ... to take swift and sure punitive 
actions against the inmate offenders." I 

. ; 

Hazelwood School District v. United States. 433 U.S.·299 (1977): 

Statistics can be used to prove dJcrimination.. .,... . . 
United States brought action' agaiAst the Hazelwood School District alleging that 

school district officials were engaged in ~ "pattern or practi~1I of teacher employment 
discrimination in violation of Title VII 0t the Civil Rights Act of 1964. 

Justice Stewart and the Court, 8-1, ruled that a prime facie case may be established by 
showing a general pattern of discriminatibn rather than individual acts of· illegality. "Statistics 
can be an important source of proof in such cases since 'absent explanation, it is ordinarily to 
be expected that non-discriminatoryhiri9g practices will in time result in a work force more 
or less representative of the racial and et~nic composition of the population in the community 
from which employees are hired," even though Title VII '''imposes no requirement that a work 
force mirror the general population." Th~t is, the proper statistical comparison in pattern-or­
practice action against school district for ~lleged racial discrimination in hiring practices is· 
between the percentage of black teachers I employed in school district and the percentag~ of 
black teachers in relevant labor market. I . .. . 

City of Los Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702 (1977): 

Women do not. have to contribute Imore money than men to'pension fund to get the 
same benefits.· ' . ' 

Suit was filed by present and former female employees of the L.A. Dept. of Water and' 
Power, alleging that the Department's reqhirement that female employees- make larger 

. '. I

cOntributions to its pension fund than male employees violated Title VII of the Civil Rights 
I . 

Act of 1964, which make it unlawful to discriminate on the basis of an individual's sex. 
Justice Stevens, writing for the criurt, stated that even though women usually live 

longer than men, that generalization does Inot justify obligating women to. make larger pension 
fund contributions in order to receive equal monthly benefits after retirement. Since the focus 
of Title VII is on the individual, the use ~f sex-segregated actuarial tables that differentiate 
solely on the basis of generalizations abo~t life expectancy of women as a class violates Title 
VII. 

Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981): 

Burden shifts in discrimination caJes outlined. 
Employee filed suit alleging that her termination of employment with the State of 

Texas was predicated on gender discrimination in violation of Title VII of the Civil Rights 
Act of 1964. The case focuses on the butden of proof in Title VII cases. 

EEOC, p. 4.· 



I.ustice Powell, delivering the opinion for a unanimous Court, held that when a 
I ' 

plaintiff in a Title VII case has proved a, prima facie case of employment discrimination, the 
defendant bears only the burden of explaining clearly the nondiscriminatory reasons for 'its 
actions., That is to say, while the burde4 of production shifts to the employer upon . 
establishment of a prima facie case, the burden of persuasion remains with the plaintiff at all 
times: "The burden that shifts to the def~n,dant ... is to rebut the presumption of discrimination 
by producing evidence that the plaintiff ~as rejected ... for a legitimate, nondiscriminatory 
reason." . I 

County of Washington v. Gunther, 462 U,.S. 161 (1981): 

Sex-based wage discrimination. 
Women brought lawsuit alleging ~ex':"based waged discrimination under Title VII of, 

the Civil Rights Act of 1964. Employer's ownjob evaluations showed female jail-guard 
positions to be worth 95% as much as m'ale guard positions, but the employer proceeded to 

Ipay women guards only 70% as much as men. , . 
Court held that claims for sex-b~ed wage discrimination may be brought under Title 

VII, whether or not a co-worker of the opposite sex receives higher pay for equal work.' 
Sex-based wage discrimination may violhte Title VII even if it does not violate Equal Pay 
Act. 

Connecticut v. Teal, 457 U.S. 440 (1982):' , . 

, Disparate impact claims can be bLed on a component of a selection process. 
A Connecticut state agency had tHe policy of provisionally promoting employees to 

the position of supervisor. To attain penhanent status as supervisors, employees had to 
participate in a selection process that req~ired a written examination. A group of black 
employees who failed the test filed suit alleging that state agency violated Title VII of the 
Civil Rights Act of 1964 by requiring, as an absolute condition for consideration for 
promotion, that applicants pass a written test thai disproportionately exclude blacks and was 
noi job related. State agency' claimed th~t plaintiffs were precluded from estabiishing a prima 
facie case because its job selection proc~s, of which the test was a part, ultimately resulted in 
selection of greater proportion of blacks than whites. ' 

, I 

Justice Brennan, delivering the opinion of the Court, 5-4, held that state agency's 
nondiscriminatory "bottom line" does notlpreclude respondents from establishing a prima 
facie case nor does it provide petitioners fith a defense to stich a case. The fact that a 
workforce is racially balanced does not immunize an employer from liability for acts of 
discrimination. A disparate impact Claim ICan 'be based on a component of a selection process, 
even if there is no disparate impact in th9 entire selection process, i.e., at the "bottom line." 

Newport News Shipbuilding and Dry Dbck v. EEOC. 462 U.S. 669 (1983): 
I 

Men and women should receive c6mparable fringe benefits from employers regardless 
of sex. . 

EEOC, p. 5 



After the pass;ge of the PregnanJy Discrimination Act of 1978 (an amendment to· 
Title VII of the Civil Rights Act of 1964), employer amended its health insurance plan to 
provide its female employees with hospitalization benefits for pregnancy-related conditions to 
the same extent as for other medical conditions, but the plan provided less extensive 
pregnancy benefits for spouses of male, ~mployees. Employer filed action challenging the 
EEOC's guidelines which indicated that the amended plan was unlawful, and the EEOC in 
tum filed an action ag~inst employer all~ging discrimination on the basis of sex against male 
employees in employer's provision of ho~pitalbenefits. " 
, Justice Stevens, in a 7-2 decisioq, held that fringe be~efits are partof the 
"compensation, terms, conditions and pririleges of employment" which must be provided on 
non-discriminatory'basis. Thus, employer's health plan, which provided female employees 
with hospitalization benefits for pregnanJy but provided, less extensive pregnancy benefits to 
spouses of male employees, discriminated against male employees in violation of Title VII. 

I ,
Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986): 

Sexual harassment is a form ofJx discrimin~tion under Title VII. 
Former female employee of a batik brought action against the bank and her supervisor 

at the bank, claiming that during her emPtoy~ent at the bank she had been subjected to 
, sexual harassment by the supervisor in VIolation' of Title VII of the Civil Rights Act of 1964. 

Bank and supervisor maintained that any sexual interaction between the former employee and 
the supervisor was voluntary.' ' , 

Justice Rehnquist, in a unanimou~ decision, argued that the language of Title VII is 
not limited to "economic" or "tangible" discrimination. The phrase "terms, conditions, or 
privileges of employment" evinces a conkressional intent '''to, strike at the entire spectrum of 
disparate treatment of men and women'" lin employment. Sexual harassment is a form of sex 
discrimination in violation of Title'VII: f'\. plaintiff can establish a violation of Title VII by 
proving that s/he was subjected to a hostile or abusive work environmen~, even if there was 
no economic or tangible injury. Agencylprinciples should be used for guidance in 
determining.employe~ liability for sexual Iharassment. , ' 

Johnson v.Transportation AgenCy,Sata Clara County, California, 480 U.S. 616 (1987): 

Affirmative action "goals" are coJstitutional. ,', 
Agency voluntarily adopted an affirmative action plan for hiring and promoting 

minorities and women. The plan provides that in making promotions to positions within a 
traditionally segregated job classification lin which women have been significantly 
underrepresented, the agency is authorized to consider as one factor the sex of a qualified 
applicant. Plan had no quotas, justshort;..term goals. Male employee and female employee 
applied for the same promotion, within tfie skilled craft worker job classification. Of the 238 
existing positions, not one was held by alwoman. Both the male employee and female 
employee were equally qualified. The job was given to the female employee, with her sex 
being the determinating factors in her selbction. 'Male employee then filed suit claiming that 
such actions violated Title VII of the Civil Rights Act of 1964. 

EEOC, p. 6 



" 

Justice Brennan, writing for the 6-3 Court, stated that the agency appropriately took 
I " 

account of Joyce's sex as one factor in determining that she should be promoted, The agency 
" I

plan represented a flexible, moderate, case-by-case approach to effecting a gradual ' 
improvement in the representation of mihorities and women in the agency's work force, and is 
consistent with Title VII. Plan did not tbmmel the rights of non-minorities. ' 

Price Waterhouse'v. Hopkins, 490 U.Sl228 (1989): 

d· . .'. b 1 I . fi' d ..Sex IscnmmatlOn can e an e e~ent In. a mng, eC~~lon. 
A female senior manager in an oftice of a large professional accounting partnership 

was neither offered nor denied partnership when she was proposed for partnership. Instead 
her candidacy was held for reconsideratibn the following year. Later the partners in her 
office refused to repropose her for partn~rship. She then filed suit under Title VII of the 

, . I 

Civil Rights Act of 1964, charging that the partnership discriminated against her on the basis 
of sex in its partnership decisions. I ' 

Justice Brennan, delivering the 613 decision Of the Court, stated that plaintiff proved 
that although gender discrimination played a part in the job decision, employer may avoid 
liability by proving that it had a "mixed ~otive," i.e., it would have made the same decision 
regardless of discrimination. That is, defendant is liable for discrimination in employment 
unless it shows by a preponderance of tHe evidence that ,the same employment decision would 
have been reached without the discriminJtion. ' ,,' . 

Case was overturned by the Civil Rights Act of 1991. 

Wards Cove Packing Co. v. Atonio. 49, U.S. 642 (1989): 

Case makes it tougher to prove race discrimination, 
Jobs at packing company fall into: two categories: unskilled, which are filled primarily 

by nonwhites; and skilled positions which are filled predominantly with white workers, and 
, I ' 

virtually all pay more than unskilled positions. A class of non-white workers filed suit under 
Title VII of the Civil Rights Acto! 19641 alleging that the company's hiring/promotion , 

practices were responsible for the work force's racial stratification and had denied them the 
opportunity to work at skilled jobs on th~ basis of race. ' 

Justice White, delivering the 5-4 ~ecision of the Court, wrote that the plaintiff 
maintains burden of persuasion in dispadte impact case. Employer's burden 'is only to 

I ' 

produce evidence that practice significanHy serves business needs. To make out prima facie 
I ' 

case of impact, plaintiff must show that disparity is result of one or more specific job' 
practices. ' . . 'I . 

Decision overturned by the Civil jights Act of 1991. , 

United Auto Workers v. Johnson Controls, 499 U.S. 187 (1991): 

's' 'f' 1 . 1·1 'II 1 ' ex-specI IC 4'leta -protectIon po ley I ega, . 
Battery manufacturing process at plant exposed workers to high level of lead, which 

entailed health risks, including the risk of harm to any fetus carried by a female employee, 

EEOC, p, 7 



After eight of its employees became pregnant while maintaining blood lead levels exceeding 
that noted by OSHA as critical for a wOFker planning to have a family, company announced a 
policy barring 'all women, except those vJhose infertility was 'medically documented, from jobs. 
involving actual or potentia~ lead exposu~e exceeding OSHA standard. A group of female 
employees filed a class action claiming t~at the policy constituted sex discrimination violative 
of Title VII of the Civil Rights Act of 1964. 

. I 

Justice Blackmun, delivering the 9-0 opinion of the Court, stated that Title VII,' as 
amended by the Pregnancy Discriminatioh Act, forbids sex-specific fetal-protection policies. 
The policy 'is not neutral because it doeslnot apply to the reproductive capacity of the 
company's male employees in the same way as it applies to that of the females. 

Such a policy also could not be j4stified as a bona. fide occupational qualification 
analysis because women could perform the essential functions of the job at issue. 

St. Mary's Honor Center v. Hicks, 113 S.Ct. 2742 (1993): 

Case creates higher standard to prove race discrimination. 
Halfway house employed Hicks a~ a correctional officer and later a shift commander. 

After being demoted and ultimately discH,arged, Hicks filed suit, alleging that these actions 
had been taken because of his race in violation of Title VII of the Civil Rights Act of 1964. 

I . . 

At trial cburt, Hicks established a prima facie case of racial discrimination; the halfway house. 
rebutted that presumption by introducing levidence of tWo legitimate, nondiscriminatory . 
reasons for their actions; and then the hatfway house's reasons were determined to be . 
pretexual. I''. 
. The Supreme Court held, 5-4, that when the reasons offered for an adverse 
employment decision are not credible, th~ fact' finder is not compelled to find for a plaintiff. 
Justice Scalia wrote that the burden of prbof remains at all time with the plaintiff to show i 
intentional discrimination.' I . . . 

Justice Souter, with whom Justices White, Blackmun and Stevens- join, dissented. 
, I·"

Justice Souter stated: "Ignoring language ~o the contrary in both McDonnell Douglas and 
Burdine; the Court holds that, once a Title VII plairitiff succeeds in showing at trial that the 
defendant has come forward with pretextJal reasons for its actions in response to a prima 

I .' 

facie showing of discrimination, the factfinder still may proceed to roam the record, searching 
for some nondiscriminatory explanation tfiat the defendant has not raised and that the plaintiff 
has had no fair opportunity to disprove." The new scheme . is termed "unfair and 
unworkable. " 

. Old scheme announced in McDonnell Douglas and Burdine: (1) plaintiff has burden 
. to show prima facie.case; (2) if plaintiff shows prima facie case, the burden shifts to the 
defendant to articulate some legitimate, nbndiscriminatory reason for the employee's rejection; 
(3) should defendant carry this burden, th~ plaintiff must then have the opportunity to prove 
by preponderance of the evidence that th~ legitimate reasons offered by the defendant were 
not its true reasons, but were pretext for discrimination. 

. ... . I . 
Harris v. Forklift Systems, 114 S.Ct. 36i7 (1993): 

EEOC, p. 8 



Se~ual harassment equals "abusive work environment." 
,Female employee sued former employer claiming that hIS conduct toward her 

, ' I ' 

constituted "abusive work environment" parassment because of her gender' in violation of 
Title VII of the Civil Rights Act of 1964. Lower courts determined that employer's' insults 
and sexual innuendos were' not "so sevete as to seriously affect [her] psychological well­
being" or h~ad her to "suffer. i~jury." l. . .. C" 

, JustIce O'Connor, wntmg for a unammous Court, concluded that plamtIff IS not 
required to prove psychological harm in brder to prevail on a hostile environment sexual 
harassment claim. To prove hostileenvitonment, plaintiff must prove that reasonable person 
would find environment hostile or abusi~e and thatthe plaiIitiffsubjectively perceived 

,environment as abusive. I ' 

, ,I ' ' . 
Landgraf v. USI Film Products, 62 U'lL.W. 4255 (U.S. Apr. 26,1994): 

'Civil Rights Act of 1991 is NOT1re'troactive. ' " ' , 
Justice O'Connor, writing for a u~animolis COurt, stated that Sections 101 and 102 Of 

the Civil Rights Act of 1991 (overruling IPatterson v. McLean Credit Union and authorizing 
damages and jury trials) may not,beapplied to pending cases. Neither language of Act nor 
its legislative history manifest clear Congressional intent that Act be retroactive. Substantive 
provisions such as Sections 10~ ~d 102,\ that impair rights a, party had when s/he acted or 
increased liability, are presumptively prospective. ' " , 

Age Discrimination in Employment Act: ' 

Johnson v. Mayor of Baltimore, 472 U.S. 353 (1985): ' . , , 

Mandatory retirement age must bJ .based on a bona fide ocCupati~1lI\1 qualification. 
Age Discrimination in Employment Act of 1967 prohibits employers from 

discriminating on the basis of age against employees who are between the ,ages of 40 and 70 
by discharging them or requiring them to retire involuntarily, except when age is'shown to be 
"a bona fide occupational qualification [BFOQ] reasonably necessary to the normal operation 
of the particular business. II Some federal 1civil servants were not covered by, this Act. 

City of Baltimore maintained an age 55 ,mandatory retirement for firefighters based on 
the federal civil service state which applied an age 55 mandatory retirement for federal 
firefighters. City employee filed suit claiining that the Act was violated by the City of' 
Baltimore.' , ' ,I ' , 

Justice Marshall, writing for a unapimous Court, argued that City of Baltimore must 
prove that its age 55 mandatory retiremerit for firefighters was based on a BFOQ. It is not 
sufficient for the City to simply pointout[or reference a federal service state whieh applied an 
age 55 mandatory retirement for federal f~refighters. 

Western Airlines v. Criswell, 472 U.S. 100 (1985): 
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Flight engineer fiied suit claIming that policy of airline to force flight engineers' 

retirement at age 60 violated the Age Di~crimination in Employment Act of 1967. Airline's 

defense was bona fide occupational qualification (BFOQ). ' " " 


, ." I 

Justice Powell, 8-0, wrote that in order to .prove a BFOQ, an employer must show, 

first, that the age limitation is reasonabl~ necessary to the essence of its business. It must' 

then show either that .it had a factual ba~is for believing that all or substantially all persons 


'over the age. in question would'be unablb to perform safely and efficiently the duties of the 
jog involved, or that it is impossible orftighly impractical to dealwith older employees on an 
individualized basis. The . Cburt said the greater the 'safety f~_ctor, measured by the likelihood .1 

of harm and probable severity of that harm in case of an accident, the more stringent maybe . 
the job qualification designed to insure s~fety. 

."., . :. . . I" 

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20.(1991): 

, Justice' White, 7-2, stated that an individual's claim under the Age Discrimination 

Employment Act (ADEA) may be subjected to compulsory arbitration pursuant to an 

arbitration clause set, forth in a registratibn application with a stock exchange. This holding 


, ' ' , I" • 

'does not preclude the individual from filing a charge with the EEOC or affect the EEOC's' 

investigative and enforcement authority Jnder ADEA. . 


Astoria.Federal Savings and ,Loan Assbciationv.·.·SoIi·mino, 501 U.S. 104(1991):' ' 
. " I ' ".. , . '. . . . 

Plaintiff filed a charge with EEOC,alleging employer dismissed him because of age in 
viplation of the Age Discrimination in Ebployment Act of 1967.(ADEA). Under a 
worksharing agreement, the EEOC refeded his claim to the state agency responsIble for 
claims.' State agency found no probable lcause under state law to believe plaintiff was" 
terminated on account,of age, arid its dddsion was upheld onadministrative review. Rather 
than appealing that. decision to state coui!, plaintiff filed the same suit iri·the Federal District 

" ' I ' , , , 

. COurt and .lost due to issue preclusion. Low court claimed the ADEA did not have a 
.legislati~e intent to deny preclusive effe~t to such' stat(! administrative proceedings. C~)Urt of 
Appeals reversed, arguing issue preclusion. 

" Justice Souter, delivering the ophiion' for aunal).imous Court, stated that judicially' 
. unreviewed state ~dministrative findings Ihave no preclusive effect on age-discrimination 
proceedings in federal court. While well-established common:"'law principles, such as ' " 

. preclusion rules, ate presumed to apply ih the absence' of a legislative intent to the contrary, 
Congress need not state. expressly its int6ntion tbovercome a presumption of administrative 
estoppel. 

Gregory v. Ashcorft, 501 U~S. 452 (1991): • 
. " ,',' ' .'. I' 

.. d . d " 'd b h .. . . .AppOInte state court JU gesare not covere y.t e Age DISCnmInatIon In 

Employment Act (ADEA) because the A!ct's term "employee" excludes. elected state officials 

(including judges) and inost high~ranking state offic:ials, including "appointees on the 
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, " 

. .. 

policymaking level," a category to which an appointed judge could reasonably be said to 
~~ . I . " 

. ! 

Stevens v. Dept. of Treasury, 500 U.SJ 1 (1991): 

Justice Blackmun, delivering the opinion of the Court, stated .that a federal employee 
who chooses to go directly to court must file a notice of an intent to sue with the EEOC 
within 180 days of the alleged unlawful'practice, and file a lawsuit after the expiration of 30 
days. This decision corrected an erronebus lower courtreadjng of the statute to the effect 
that suit must ~ filed within 180" days~nd EEOC notifi"ed within 30 days of the filing. 

Hazen Paper Co. v. Biggins, 113 S.Ct. 1701 (1993): 

62 year old plaintiff brought suit alleging a violation of the Age Discrimination in 
. Employment Act (ADEA). He claimed that age had been a determinative factor in his 
employer's decision to fire him .. Emplo~er contested!tlle claim, asserting instead that plaintiff 

,had been fired for doing business with competitors. . . " 
. Justice O'Coimor delivered the o~inion for a unanimous Court.' She stated"that an· 

employer does not violate. the ADEA by Iinterfering with an older employee's pension benefits 
that would have vested by virtue of the employee's years of service. In a disparate treatment 
case, liability depends on whether. the prbtected trait-- under ADEA, age-~ actually" . 
motivated the employer's decision. Wheh that decision is wholly motivated be factors other 
than age, the problem that prompted the passage of the ADEA-- inaccurate and stigmatizing 
stereotypes about older workers' producti!vity and competence-- disappears. Thus," it would 
be incorrect to say that a decision based bn years of service is necessarily age based. 

Also, the "knowing or reckless di~regard" standard for determining willful violation of 
the ADEA applies not only where age di~crimination entered into an employment decision 
through a formal and facially discriminatbry policy but also in cases where age is an informal 
arid undisclosed motivating factor. . . 

Rehabilitation Act: 

Southeastern Community College v.Davis, 442 U.S. 397 (1979): 
I 

Woman who suffers from a serious hearing disability and who seeks to be.trained as 
a registered nurse, was. denied admission to a nursing program"~cause officials believed her 

. . I 

hearing disability made it impossible for her to participate safely in the normal clinical· 
training program or to care safely for patients. " 

Justice Powell, delivering the unariimous opinion of the Court, wrote that an 
educational institution may require reason~ble qualifications for admission .to a clinical" 
training program. Woman was not qualiffed ~cause she could not meet the college's 
legitimate physical requirement of ability to understand speech without lipreading, and no 
accommodation existed that would permit her to benefit from the program. 
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, .. 

This case is significant to the EEOC because it explains that, if an otherwise qualified 
. I . 
individual cannot meet a particular qualification standard because of a handicap, he or she 
must show either that the standard is not! legitimate, or that there is a reasonable 

. accommodation that will enable him or lier to meet the'standard. 

I 
School Board of Nassau County v. Arline, 480 U$. 273 (1987): 

Justice Brennan, in a 7-2 decisio1, stated that a ~erson afflicted with a contagious 
disease may bea "handicapped individu~l" within the meani~g of Section 504. This case is 
significant for EEOC because it sets forth the direct threat analysis adopted by Congress in 
enacting the ADA. 
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'!'he Federal Employee Fairness Act of 1993. H.R.2121/S.404 

Xntroduced in the Senate on February 18, 1993 by senator John 

Glenn and in the House on July 23, 1993 by Conqressman MatthewG. 

Martinez, the proposed legislation revises the administrative 

procedures by which f.edera.l employees bring employment

discrimination claims. Under both the House and Senate 

proposals, responsibility for administrative review of claims of 

employment discrimination in the federal sector is transferred 

£rom the charged agency to EEOC. 


'!'he intent of the proposed legislation is to: 1) eliminate the 

real and perceived conflict of interest· in the current process

whereby the agency reviews its own discriminatory conduct; 2)

expedite the process by streamlining procedures and providing

mandatory time limits for processing; and 3) deter future 

discriminatory conduct by providing sanctions against federal 

employees who have discriminated. 


. " . 

~he Senate bill, S. 404, was marked-up and approved by the 

committee on Governmental Affairs on June 24, 1993; the Committee 

report was filed on October'27, 1993 (S. Rept. 103-167). The 

measure is now awaiting consideration by the full Senate. 


Xn the Bouse, B.R. 2721 was jointly referred to the House 
. Committee on Education'and Labor and the Committee on Post Office 
and Civil Service. The bill was marked-up on January 26, 1994 by 
the Subcommittee on Select Education and Civil Rights and cleared 
by the full Committee on April 13, 1994. The Civil Service 
Subcommittee marked-up the bill on April 20,1994 and it was 
cleared by the full Post Office and Civil Service Committee on 
Xay 11, 1994. 

Prior to the mark-up of the bill by the full Committee on,. 
Education and Labor, EEOC began working closely with the Office 
of Management and. Budget and other agencies to de~eloR-pr~nc!p-les 
to be. included in any version of the legislation hoping to gain
the Administration's support. Negotiations between the 
Administration and the staffs of both House Committees of 
jurisdiction continued through the May 11 mark-up by the 
committee on Post Office and Civil Service. See April 13 and May
11 letters from OMB Director Panetta to House Committees on 
Education and ~bor and Post Office and Civil Service. 

Pre1iminary EEOC cost estimates for enforcing provisions such as 

those contained in S.404 and H.R.2721 range from $70 million and 

more than 775 additional staff to· $98 million and nearly 1100 

additional staff. 




Age Discrimination in Employment Amendments of 1993. 8.R. 2722 

On Mardb,24, 1993, the House Subcommittee on Select Education and 
Civil Rights conducted an oversight hea~ing on two sunsetting
provisions of the 1986 Amendments to the Age Discrimination in 
Employment:Act -- scheduled to expire on December 31, 1993 -~ 

.which provided exemptions permitting age to be considered in 
hiring and retiring public safety officials and tenured 

. UDi veraity faculty." 

'!'be 1986ADlendments to the ADEA also charged EEOC and the 
Department of Labor to conduct a study to determine whether tests 
were available to replace age as a predictor of job performance.
Tbe Congressionally mandated study, Alternatives to Chronological
Age in Determining Standards of Suitability for Public Safety
Jobs, conducted by Penn State University cent.r ~or Applied
Behavioral science, was transmitted to Congress in October 1992. 
The study concluded that valid and job-related tests are viable 
alternatives to basing hiring and retirement decision on age
alone. 

Members of the Penn state research team testified at the public
:hearing on the findings of the study and recommended that the 
temporary exemptions under the ADEA be allowed to expire. 

witnesses. representing police and fire organizations, however, 

were severely critical not only of the methodology used in the 

Penn State study, but also cited the lack of specific tests and 

guidelines.by the EEOC. These organizations supported allowing 

the pub~ic safety exemptions to continue. 


Following the public hearing, Congressman Major OWens introduced 
H.R. 2722 ~ July 23, 1993. 

The proposed'legislation would amend the ADEA by permitting all 
state and local governments to use age permanently as a basis for 
hiring.and retiring law enforcement officers and firefighters.
Xn addition, B.R. 2722 requires that EEOC conduct a study
regarding tests that can be used by public safety departments in 
1ieuof age and authorizes $5 million for the study. 

B.R. 2722 was marked-up by the Subcommittee on Select Education 

and Civil Rights on August 5, 1993 and approved by the full 

Committee on Education and Labor on October 19, 1993. See H­

Rept. 103-314. The measure was approved by the full House on 

November 8; 1993 and received in the Senate and referred to the 

Committee on Labor and Human Reso~ces on November 9, 1993. 


on April 14, 1994, provisions of H.R. 2722 were incorporated into 
the House criae hi11, the Violent crime Control and Law 
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\ Enforcement Act of 1994 (H.R. 4092/H.R. 3355) in the form of an 
amendment by Rep. Brooks. The crime bill passed the House on 
April 21 and is,currently pending conference between the House 
and senate. 

, . 
on April 19, 1994, the Senate Subcommit~ee on Labor held a public
hearing on H.R. 2722. Subcommittee Chairman Metzenbaum publicly
stated. his:opposition to the measure and vowed that if the bill 
was attached to the House~passed crime bill in the Senate, he 

. would .filibuster for its defeat. 

EEOC declined the Subcommittee's request to testify at this 
hearing, no~=willing t_o-o£':f.icial-ly--cuu~oEt.e-the-bi_ll-wh~le-the
Administration maintains_no_of.f.icial_position_on the legislat.ion. ~ 
IiFan April: 19 le'C'fer to the Subcommittee, bow.ver, ChaIrman ~ 
Gallegos rebutted criticisms levied ~gainst the Penn State Study. 

7{~si9DJld__!~o_l,w, H.R. 2722 would undercut years of EEOC 
litllgation (pre-1987) where the agencY,routinely challenged the 
use of arbitrary age limitations by police and fire departments.
Further, the study required under this bill is impractical and 
redundant of the recently completed Penn State Study. See EEOC 
report on H.R." 2722 to House Education and Labor Committee 
Chairman William Ford dated september 22, 1993. 

c;.u.n:.ently,,_no_f.JU.:ther C.ommittee_action-has-been-schedu-led on this 
bIIl." " 

Belated Legislationa : 

•••• 117, Government Organization and Bmploy ••a, Titl. 5 USC,
AIlenbent. " 

Introduced in the House on January 5,1993 by Congressman John 
Duncan, Jr., the bill repeals provisions of Title 5 USC which" 
permit federal agencies to establish entry level age restrictions 
.for fe4eral law enforcement officers and firefighters. 

~e bi11 was referred to the Bouse Committee on Post Office and 
Civil Service. No further Committee action has been scheduled on 
this bi11• 

•••••227, GoVerDaGnt organization aDd Bmploy••s, Titl. 5 USC, 
.laenbent.' 

~ntroduced in the House on April 14, 1994 by Congressman Thomas 
Manton, the bill amends TitleS USC to provide that mandatory " 
retirement age for members of the Capitol Police be made the same 
as that for law'enforcement officers. 

~e bill was jointly referred to the House Committee on Post 
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. Office and Civil Service and. Committee on House Administration•' 

110 further Committee action has been scheduled on this bill.• 

B. 1'84, Gov8rument organi.ation an4 Bmploy •••,~itl. 508e, 
"'en4lleDt. 

Xntroduced in the senate on March 25, 1994 by Senator Howard 
JletzenbaWD; the bill repeals provisions of Title 5 USC permitting 

. .andatoryretirement age for federal law enforcement officers and 
£irefighters, Capitol Police, and air traff'ic controllers. 

~e bill was referred to the Senate Committee on Governmental 
Affairs. 110 f'urtherCommittee action has been scheduled on this 
bill. 

aBLIGIOOB DRAS8JIDTI 

EEOC decided to issue proposed new guidelines on workplace
harassment because it believed that it would be helpful to 
employers and employees to consolidate in one set of guidelines
the existing legal prohibitions against workplace harassment on 
all of the bases cove~ed by laws enforced 'by the Commission. 

. . 
~e commission also believed that because of recent public
attention on sexual harassment in the workplace, it was 
particularly important· at this time to reemphasize that 
harassment on all other bases protected by EEOC-enforced laws is 
equally discriminatory. . 

Therefore, on october .1, 1993, the Commission published its 
proposed Guidelines on Harassment Based on Race, Color, Religion,
Gender, National origin, Age and Disability in the Federal 
Register for public comment. Wben the comment period closed on 
November 30, 1993, EEOC had received a total 86 comments, 'of . 
which more than 30 expressed concerns about the effect of the 
proposed Guidelines on religious freedom guaranteed by the First 
AJDendment. 

. , 

Xn December 1993, EEOC began to receive Congressional inquiries 
on bahalfof individuals seeking to remove religion from the 
proposed Guidelines. In addition, by letter dated February.15, 
1994, Congressma~ Howard (Buck) McKeon and 43 other Members of 
Congress wrote EEOC expressing concern about the inclusion of 
religion in the consolidated Guidelines. Congressman Frank Wolf 
further expressed his concerns at the March 24, 1994, House 

, Appropriations Subcommittee hearing on EEOC's fiscal year 1995 
budget. . 

During this rulemaking process, the commi.sion has attempted to 
1eam of the concerns of groups opposed to the Guidelines. 
~oward this end, BEOChas me~ with Christian legal groups and a 
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, ' 

" 
" representative of the American C~vil Liberties Union, as well as 

concerned Members of Congress. The Commission has also met with 
representatives of' People for the American way,the Baptist Joint' 
Committee, the American Jewish Congress, and other religious 
groups who have stresse,d the 'importance of keeping religion in 
the Guidelines. 

" EEOC continues to review all comments sul::mlitted/ but has not made 
any determinations concerning required changes to the Guidelines. 
The Commission is carefully studying this issue and will seek 
expert advice, if necessary, before deciding whether religion 

, should be treated separately from other bases of harassment. 
Because of the continued,concerns expr~ssed on the issue, the 
Commission recently voted to extend the official comment period 
on the consolidated harassment Guidelines an additional 30 days.
'The notice of the extension will be published in the Federal 
Register on May 13, 1994. 

~e comments that the Commission has received between the close 
of the first comment period on November 30, 1993 and the date the 
comment period is officially reopened on May 13 will be reviewed 
informally and will be considered in any recommendation made to 
the Commission on the Proposed Guidelines. ' 

laBG'ISU'l'IOIt '10 a.J)DRBSS SUPRJDlB COtJR.'1'DBCIIIOIt lit 1'1'. MARY'S HONOR 
CBlTA y. BICttS: ' , ' , 

,The June 25,1993 decision of the Supreme Court in st. Mary's
, Honor Center Y, Hicks increased the burden of proof on plaintiffs
in employment discrimination cases. 

,..rbe c.ommission_and--:~;:;;::1t"'.!l~·~!liiie~a~~~s'::::t=a=:=t=e_=S==s=u~b::::m::;:i:;:t:;t=e::;d===a=n=:::a:::m::::i:::c::::u=s==c=u=:1:~~ 
br.ief,inHicts arguing ~at-a showIng in a Tit~e~Vrl case tHat, 
the employer's explanation for its actions is not credible is 
sufficient to meet the ,plaintiff's burden of -proof. 'l:he'l"Supr~e 
Cpur.t:Din Hicks rEtj.ected_this_p.ositiop. 

7n a September 28" 1993 response to a request for the 
Commission's views on the Hicks decision from the' House 
Committees on Education and Labor and the Judiciary, EEOC 
Chairman Gallegos wrote that the Commis,sion had not changed its 
position on this issue, and maintained that Hicks_was_wr,ongly 
decc.td~d. The letter further stat~"'d tllat=th'e-CommIsslon belTeved 
the decision would,bave a negative effect on its en~orcement 
efforts and, therefore, s~.ould=be=oxe.rr.idden=by--app~QP~late 
l~gisl~ion. ' ' 

..rbe roll~in9 bills introduced in the 103rd Congress would 
restore the standard for proving discrimination to the pre-Hicks
standard: 



" ­

ciyil Rights Standards Restoration Act. B.R,3680/S. 1776 

on November 22, 1993 Congressman Major OWens introduced H.R. 3680 
in the House; the measure was jointly referred to the House ' 
Committee on Educa~ion and Labor and committee on the Judiciary., 

On the same date, Senator Howard Metzenbaum introduced the senate 
companion bill, S. 1776; the bill was referred the Senate 
Committee on Labor and Human Resources. 

-EmPloyment Discrimination Eyidentiary Amendment of' 1993. B.R. 
2787 -

Xntroduced in the Bouse on July 28, 1993 by Congressman David 
)lann, the aeasure ,was referred to the Committee on Education and
Labor. ' 

Disparate Treatment Employment Discrimination Amendment of 1993. 
B.R. 2867 -

Xntroduced on August 4, 1993 by Congressman Alcee Hastings, B.R. 
2867 was referred to the House Committee on Education and Labor. 

Ho £urtber committee actions have been scheduled on these bills. 

. ," , 
C-I~V-%~L tzGBT8 AC~ OP 1"1 PROVISIONS RELATING TO WARDS COVE y.
aTOIlIOa 

Justice for Wards Coye Workers Act, B.R. 1172/S,1037 

This legislation amends the Civil Rights Act of 1991 to eliminate 
the exclusion from coverage of the Act to disparate impact cases 
£ile4 before Karch 1, 1975 and decided after October 30, 1983. 

Xntroduced in the Bouse on March 2, 1993 by Congressman Jim 
McDermott, H.R. 1172 was jointly referred to the Committee on 
Education and Labor and Committee on the Judiciary. The measure 
vas marked-up on March 17, 1993 by the-House Subcommittee on 
civil ana constitutional Rights. 

Xn the Senate, S. 1037 was introduced on May 27, 1993 by Senator 
Patty Murray and referred to the Committee on Labor and Human 
Resources. 

Bo £urtber Committee actions have been scheduled on these bills • 

.' 



Equal Jgmedies Act of 1993. H.R. 224{S. 17 

The legislation removes provisions limiting the dollar, amount of 
damages awarded in cases of intentional employment
discrimination.' ' 

H.R. 224 was introduced in the House on January 5, 1993 by
Congresswoman Barbara Kennelly and jointly referred to the ' , 
Committee on Education and Labor and, committee on the JUdiciary.
The senate companion bill, S. 17" was introduced on January 21, 
,1993 by Senator Edward Kennedy and was referred to the senate 
committee on Labor and Human Resources. 

Bo ~urther Committee actions have been scheduled on these bills. 

J.U0ll ~. COVERAGB OP PORBIGR nSSBLS: 

,Coverage of Federal Labor Laws to Foreign Yessels.Extension. 
H.R. 1517/S~ 1855 

The legislation extends coverage of the National Labor Relations 
,Act and the Fair Labor Standards Act to certain foreign vessels 
,~ansporting passengers to and from a place, in the U.S. 

,B.R. 1.517 was introduced in the House on Karch 30, 1993 by 
Congressman William Clay and was referred to the Committee on 
,Education and Labor. The measure was marked-up by the 
Subcommittee on Labor ,standards, Occupational Health and Safety 
on October 28, 1993 and approved by the full Committee on 
Education and Labor on April 13, 1994. 

The Senate counterpart, S. 1855, was introduced on FebrUary 11, 
~994 by Senator Harris Wofford and was referred to the Senate 
Committee on Foreign Relations. No further action has been 
,scheduled. 

8D11Ua DBUSJI.BJI1T:, 

Sexual Harassment Prevention Act of 1993. H.R. 2829/S. 1979' 

This legislation requires private, federal and congressional
employers to post notices concerning sexual harassment which are 
approved or prepared by EEOC; to provide annual notices to 
individual employees containing information to resolve 
allegations of sexual harassment; and requires that EEOC make 
model notices and voluntary guidelines for procedures to address 
sexual harassment allegations. 

,B.R. 2829 was introduced in the House on August 2, 1993 by 
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rcongressman George Miller and was jointly referred to the Bouse 
Committees on Education and Labor, Committee on Bouse 
AdlIlinistration,'and'Committee on Post Office and Civil ~ervice • 

. ,~e Senate companion bill, S. 1979, was introduced on March 24, 
, 1994 by senator patty Murray and was referred to the Senate 
Committee on Labor and BumanResources. No further action has 
.been scheduled. 

HArassment-free WOrkplace Act. St 1864 

~he bill amends ~itle VII of the Civil Rights Act of 1964 to 
prohibit sexual harassment by employers of fewer than 15 
employees. " 

Introduced in the Senate on 'February 24, 1994 by Senator Dianne 
Feinstein,. the measure was referred to the Committee on Labor and 
Human Resources. 

Economic Eguity Act of 1993 

A comprehensive bill to ensure economic equity for American women 
and their families by promoting fairness in the workplace; , 
creating new economic opportunities for women workers and women 

.business owners; helping workers better meet the competing
demands of work and family; and enhancing economic self ­
sufficiency through public 'and private reform and improved'child 
support enforcement. ~e legislation contains the provisions of 
the sexual.Barassment Prevention Act and the Federal Employee'
Fairness Act. 

Introduced in the Bouse on July 28, 1993 by Congresswoman Pat 
Schroeder, the bill was jointly referred to the Bouse Committees 
on Armed Services; Banking, Finance and Urban Affairs; Education 
and Labor; Foreign Affairs; Bouse Administration; Natural .' 
Resources; the Judiciary; Post Office and Civil service; Rules; 
,Small Business; and ways and Means. No further action has been 
scheduled on the bill. 

Civil Rights amendments Act of 1993. B.R. 423 

This bill amends the Civil Rights Act of 1964 and the Fair 
Housing Act to prohibit discrimination on the basis of sexual 
orientation. 

Introduced in the Bouse on January 5, 1993 by Congressman 
Edolphus ~owns, the measure was jointly referred to the Committee 
on Education and Labor and the Committee on the Judiciary. 
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Clyil Rights Act of· 1993, H.R. 431 

H.R~ 431 .prohibits discrimination on the basis of sexual 

orientation in employment, education, credit, housing, sale or 

use of goods or services, or.in federally assisted programs. 


:Introduced. .. in the House on Ja~uary 5, 1993 by Congressman HenrY 

Waxman, the measure was" jointly referred to the Committee on 

.Eclucation and X.bor and the Committee on the Judiciary• 


.aL~B1l1IATB DI8P1r.rB RB80LU'l'IOHI 

Employment Dispute Resolution Act of 1993. H.R. 2016 

This bill amends Title VII of the civil Rights Act of 1964 and 
the Americans with Disabilities Act to provide pre-suit mediation 

. of employment related disputes by the Federal Mediation and 
Conciliation service or other mediator. 

:Introduced in the House ,on May 6,1993 by Congressman steve 

Gunderson, the measure was jointly referred to the Committee on 

Education and Labor a~d the Committee on the Judiciary. 


ProtectioDfrom coercive Employment Agreements Act, S. 2012 

S. 2012 amends Title VII of the civil Rights Act of 1964; the 
Americans with Disabilities Act; and the Age Discrimination in 
Emplo~ent Act to prohibit employers from requiring employees to 
submit employment discrimination claims to mandatory arbitration. 

:Introduced in the 'senate on April 13, "1994 by Senator Russell 

Feingold, the measure was referred to the Senate Committee on 

LabOr and Human Resources~ .. 


...Ay BgUIftI 

Pay Egyity EmPloyment Reform Act 'of 1994. H.R. 3738 

(~ be completed) . 

'PJUIlPBIUDft':nL ftDTMBft I 

Ciyil Rights Restoration Act of 1993, S. 53 

. (To be completed) 
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ciVil Bights Act of 1964. Amendment, H.B. 1215· 


(To be completed) 

-. 
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r.? .o, PRIVATE SECTOR PROGRAMS 

Context: In FY.1980, EEOC received 56,362 new private sector. 
charges to process with a total staff of 3,390. In FY 1993, EEOC 

,recE;ived a record-breaking 87,942 charge receipts, with a staff 
of2,89i -- 559 ~ewe! than in 1980 .. 

Charge Receipts: EEOC's 'incoming work(re~eipts and ne't 
transfers/deferral from FEPA1

) has increased 4i percent from 1990 
to 1.993.' Receipts during FY 1993 were 2.1.6 percent higher than in 
FY 1.992. In FY 1993, charges filed under the ADA (15,274) or 
1.7.4 percent of total receipts, greatly.cont-ributed to the 
increase. 

Despite higher closure rates, current staffing levels cannot 
keep pace' with the 'increase in charge receipts. EEOC now faces an 
overall ratio of 'resolutions to receipts which is significantly 
less than one-:-to:-one. For every new charge EEOC receives, it 
resolves only '.78 of its existing charges,· (.94 in FY 91, .89 in 
FY 92). This.has led to an, increasingly higher inventory of' 
pending charg~s., . 

Pending Inventory: . EEOC had .73,124 private sector charges 
pending at the end of FY 1993, the highest recorded in more than 
1.0 years and 20,268 more than reported at the end of FY 1992. 
If EEOC accepted no new charges and productivity levels remained 
constant, it would take the Commission 12.2 months to resolve 
this caseload (called Umonths of pending inventoryll). The 
average EEOC workload equated to 92.8 charges per. investigator, 
up 25.2 cases from 

• 
the 

• 
67.6 

, • 
average caseload in FY1992. 

I , 

Without additional staff these trends are expected to 
·continue. At the end of the second quarter of FY 1994,EEOC's 
pending workload is 85,212, or 16.6month~ of pending inventory . 

. By the end ofFY +9'94 pending charg.es are expected to reach over 
the 1.00,000' mark, creating 18.6 m"onths of inventory. 

Sys.temics: During FY 1993, EEOC initiated 28 new systemic 
charges, down from 50 charges in FY 1992 .. EEOC resolved 4i 
,systemic charges FY 1.993 compared to .42 resolutions in FY 1992; 

Systemicsareinc:r:easing in FY 1994. According to 
preliminary figures i ,at the end. of the second quart'er ,EEOC 
approved 31. systeTIlic charges and resolved 19 . 

. 1 Fair Employment Practic'e Agencies (FEPAs) are agen~ies with 
work-~har~ngagreements with EEOC. . 

http:charg.es


PEDERAL 'SECTOR PROGRAMS 

Charge Receipts: The increase in federal complaint receipts 
coupled with the new Regulation 1614 requirements of processing 
hearings within 180 days strained the Commission's resources 
during FY 1993 and is continuing to do so during the first five 
months of FY 1994 .. EEOC received 8,892 requests for hearings on 
Federal complaints during FY 1993, a 28.6 percent increase over 
FY 199.2. During the same period, requests for appeals of Federal 
complaints increased 6 percent over FY 1992, but are showing an 
even greater rate of increase' in FY 1994 (approxi~ately 14 
percent i~crease of the first five months of over the same period 
in FY 1993). Hearing requests are up by 20 percent for the 
comparable five-month period. . 

Pending Inventory: At the end of FY 1993 there were 3,991 

pending charges or 5.4 months of inventory. In FY 1994 these 

figures are expected to rise to 5,064 pending charges and 6.5 

months of inventory. 


LITIGATION PROGRAM 

Tracking: The Office of General Counsel's (OG~) tracking 

systems are largely inadequate. Therefore, EEOC's data from FY 

1993 and early estimates from FY 1994 are preliminary. 


Suits Filed: OGC filed 481 suits in FY 1993, a 7.6 percent 
increase from the 447' suits filed inFY 1992. By the end of FY 
1993, OGC experienced a 24.1 increase fromFY 1992 in the number 

. (825) of Presentation Memoranda (charges to be considered for 
litigation) received from the field. The overall increase in 
charge receipts should result in an increase in the number of 
cases that field office will submit for litigation. consideration 
in the future. 

Class Action Suits: In FY 1993, the agency brought more 
class action lawsuits (63). than in. FY 1992 . (47). In the first' 
quarter of this fiscal year, the Commission has brought 24c.1ass 
action lawsuits. 

APPROPRIATIONS 

EEOC's budget request for FY 1995 is $245,720,000, a6 

percent increase or $15,720,000 over the fiscal year 1994 

authorization of $230 million. This increase includes funding 

for an additional 170 FTE. 
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A. Effective Date of OWBPA: 

1. Backaround: 

In the course of the legislative process on OWBPA, the 
original Senate Bill, S. 1511, provided that the statutory 
amendments would be applied ret-roactively' to all cases pending on 
June 23, 1989 and to all cases arising on or after that date. 
However, in the .final vers~onof the legislation Congress 
determined that the statutory changes sho'lld be applied 
prospectively only. Thus, cases based upon conduct occurring prior 
to the fective date of OWBPA would not be coveo::-ed by OWBPA. 

2. Statutory Provisions: 

(a). 	 In General: 

Section 105(a) of OWBPA states that in general the amendments 
will apply only to: 

(1) any employee benefit established or 
modified on or after the date of enactment 
of this Act; and 

(2) other conduct occurring more than 180 
days after the date of enactment of this Act. 

OWBPA was enacted on October 16, 1990. The 180 day period 
expired on April 14, 1991. 

ii 
(b) 	 Collectively Bargained Agreements: 

Section 105(b) provides an exception to the general rule in 
section 105(a) for any employee benefits provided in accordance 
with a collective bargaining agreement­

(1) 	 that is in effect as of the d~te of 
enactment of this Act; 

(2) 	 that terminates after such date of enactment; 

(3) 	 any provision of which was entered into by 
a labor organization. . . , and 

(4) 	 that contains any provision that would be 
superseded (in whole or part) by this title 
and the amendments made by this title/ but 
for ~he operation of this section. 

OWBPA would not apply to such employee benefits until the 
earlier of June I, 1992 or the date of expiration of such 
collective bargaining agreement. 
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TO: 'Marvin Krislov 

FROM: Neera Tanden 

RE: Priscilla M. Garcia, et aI, petitioners v. Spun Steak Company 

In Brief: 
The question presented is whether an English-only work rule has a 
discriminatory impact on the terms and conditions of employment of 
national origin minorities and therefore violates Title VII. The 
Court of Appeals for the Ninth Circuit decided such a policy does not 
violate Title VII, thereby rejecting the EEOC's longstanding policy 
towards English-only work rules. The Solicitor General argued in its 
brief that the Supreme Court should grant a writ of certiorari in 
order to reverse the circuit court's decision. The brief supported 
the EEOC policy, which 'considers English-only work rules 
discriminatory and in violation of Title VII, unless justified by 
business necessity. 

Facts: 
Spun Steak is a meat company which employs 33 workers, 24 of 

whom are Hispanic. Spun Steak's Hispanic employees spoke with 
,varying degrees of English proficiency and conversed freely in 
Spanish. Petitioners Garcia and Buitrago are two of Spun Steak's 
employees and both are bilingual. In September of 1990, Garcia and 
Buitrago allegedly taunted a non-Hispanic employee in both English 
and Spanish. The next day, company president Ken Bertelsen issued a 
letter stating, "only English will be spoken in connection with 
work. II The rule was strictly enforced against Garcia and Buitrago, 
who were reprimanded for violating the English-only policy. 

The District Court granted summary judgment in favor of 

petitioners, enjoining Spun Steak from enforcing its English-only 

rule. The court found that the rule had a disciminatory impact on 

Hispanics. 


A panel of the Ninth Circuit reversed. It held that petitioners 
had failed to establish a prima facie case of discriminatory impact. 
The court first rejected petitioners' claim that the English-only 
policy had an adverse impact on Hispanics because it prevented them 
from expressing ' their cultural heritage and identity. The court 
concluded that "Title VII does not protect the ability of workers to 
express their cultural heritage at their workplace." 

The court rejected petitioners' claim that the English-only 

policy adversely affected Hispanic workers because it deprived them 

of the privilege of conversing in the language they speak most 

comfortably.' Even if bilingual employees unconsciqusly switch from 

one language to another, the court held, requiring them "to catch 

[themse.lves] from occasionally slipping into Spanish dO,es not impose 

a burden significant enough to amount to a denial of equal 

opportunity. It 




The court held that employees who speak English may have a prima 
facie case because the rule may mean they are denied the privilege of 
speaking on the job. 

The court acknowledged that its decision was at odds with the 
EEOC's longstanding position that an employer must provide a business 
justification for an English-only policy. The court concluded, 
however, that the EEOC had improperly interpreted Title VII because 
the Commission had simply assumed a disparat~ impact by English-only 
work rules. 

The Supreme Court denied certiori. 

Solicitor General's Brief for the Supreme Court 

The brief supports the EEOC policy. It argues that the court of 
appeals' decision is wrong in rejecting the EEOC's longstanding view 
that English-only work rules have a discriminatory impact on national 
origin minorities and therefore must be justified by a business 
necessity. The brief requests review by the Supreme Court. 

The EEOC Guideline states that "ra] rule requiring employees to 
speak only English at all times in the workplace is a burdensome term 
and condition of employment." Because "[t]he primary language of an 
individual is often an essential national origin characteristic," the 
Guideline expla'ins, "prohibiting employees at all times, in the 
workplace, from speaking their primary language or the language they 
speak most comfortably, disadvantages an individual's employment 
opportunities on the basis of national origin." Therefore, the 
Guidelines specify that if an English-only rule is applied at all 
times, "the Commission will presume that such a rule violates title 
VII and will closely scrutinize it." In a separate section the 
Guidelines state that "[a]n employer may have a rule requiring that 
employees speak only in English at certain times where the employer 
can show that the rule is justified by business necessity." 

The brief argues that the EEOC's interpretation reflects a sound 
application of established Title VII principles. Title VII flatly 
prohibits all discrimination in the "terms, conditions, or privileges 
of employment" because of national origin. The brief holds that 
discrimination within the meaning of Title VII includes practices 
that disproportionately impose an adverse impact on members of 
protected groups and that cannot be justified by business necessity. 

The Ninth Circuit held that the EEOC's interpretation of Title 
VII is not entitled to deference because it "presum[es] that an 
English.,.only policy has a disparate impact in the absence of proof." 
In contrast, the brief argues that the EEOC has soundiy concluded, 
based on logic and experience, that English-only rules invariably 
have a disparate impact on national origin minority groups. 
English-only work rules necessarily preclude disproportionately more 
national origin minority employees than others from conversing in the 
language in which they are most comfortable. That discriminatory 
consequence violates Title VII unless it is justified by a business 
necessity. 



The brief argues that the court of appeal's decision also 
interferes with the EEOC's ability to administer a uniform nationwide 
policy on English-only workplace rules. The court of appeal's 
decision means that the EEOC must either renounce its longstanding 
policy on English-only work rules, or it must develop one enforcement 
policy for cases in the Ninth Circuit, and another policy for all 
other cases. 
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SCIIEDULE FOR GIL CASELLAS 
as of 717/94 - 7:00 p.m. 

Meetinc with KristinaZahorik, Senior Legislative Aide for Senator 
Simon's Labor and Human Resources Subcommittee on Employment and 
Productivity, to discuss matters related to the Senate confirmation process. 

@ 438 Dirksen Senate Office Building 

(lust in case you need to know - the Subcommittee is located in 644 
Dirksen and its &eneral number is (202) 224·5575). 

At Kristina's request, only Claire and Eric will accompany Gil to the 
meeting. 

Tentative meeting scheduled with representatives of the 
EmployerlManagement community, including EEAC, NAM, and the 
Chamber. 

Ellen Vargyas will confirm Ihe meeting and its location on Friday, 7/8. 

1 
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CONFIRMATION ISSUES OUTLINE 
,·'.i 

(6/30/94) 

... Title 	Vll 

• St. 	Mary's Honor Center v. Hicks - Burden of proof 

Garcia v. 	Spun Steak ­

.:. <t 	 Gilmer/Protection fro Coercive Employment Agreements Act of 1994 (Feingold) ­
Amends Title VII, ADEA, and ADA to prohibit employers from requiring employees to 
submit claims relating to employment discrimination to mandatory arbitration. (Gilmer 

': '" was an age case so this is a high priority for AARP.) Nr 

• 	 Sexual Harassment Issues ­

• 	 GuidelineslHarris v. Forklift 

• 	 Coordination between EEOC & OFCCP - need clear articulation of standards for 
employers [Administration Policy suggested]; allow OFCCP's compliance 
reviews to include individual cases against employers under OFCCP review 

• 	 Uniform Guidelines on Employee Selection Procedures (UGESP) - is revision still 
contemplated by the Commission? 

• t ~. ­

.. • Pregnancy Discrimination Act 

• 	 Fetal Protection Issues/ UA Wv. Johnson Controls ­

• 	 Abortion Exce.ption ­

.. • Guidance Needed on Intersection of Bases [Race/National Origin & Gender] ­

·1 

CLINTON UBRARY PHOTOCOPY 

· ,,:, 



Civil Rights Act 011991 

• 	 EQual Remedies Act of 1993 ­

• 	 Justice for Wards Cove Workers Act 

• 	 . Fixes Not Awlicable to ADEA - experts witness fees, fIx for Lorance on challenge to 
seniority system not applicable 

• 	 Landgrg,tv. USl FUe Products - Apri11994 Supreme Court decision that the damages 
provision of CRA '91 cannot be applied retroactively to cases arising prior to passage
of the Act. . . 

• 	 Discriminatory Tests - Effect of Race norming prohibition in CRA'91 on use of separate 
physical ability tests for different gender . 

• 	 Litigation of Sex-based cases before juries for .the fIrst time.; EEOC attorneys need 
training in jury selection to address tendency to devaluate claims of minority women by'
juries ..'", . .' 	 . 

• 	 Failure to inform CPs of availability of damages arid' failure to negotiate damages in 
,settlement - Based on theory that settlements allow for "no fault," therefore, there can 
be no intentional discrimination for which damages can be recovered. 

Equal Pay Act 

• 	 Narrow Interpretation of Supreme Court cases on EPA - Gunther ­

• 	 Coordination of enforcement efforts with OFCCP ­

• 	 Comparable Worth - Fair Pay Act ,to be introduced by Eleanor Holmes Norton 

.2 




Age Discrimination in Employment Act (ADEA) 

• 	 .. Aee Discrimination Amendments of 1993 mtRt 2722) - Police and firefighters 
exemption from the A,DEA allowing use of mandatory retirement' age; sponsored by 
Owens, opposed by Metzenbaum. 

• 	 Older Workers Benefit Protection Act ­

• 	 Rulemaking ­

• 	 Waivers - does plaintiff have to tender back consideration received for waiver to 
challenge? Guidance needed for both employees and employers 

• 	 Accrual of Pension Benefits beyond normal retirement age 

• 	 Effect of Reductions in Force (RJFs) on Older Workforce ­

.• 	 .Early Retirement Incentive Pro&rams under ADEA 

• 	 Disparate ImpactTheor.y under ADEA - no Supreme Court decision applying disparate 
impact theory to ADEA; Hazen Paper, eligibility for pension benefits found not to be 
related to age; employers using this case to avoid disparate impact; legislative fix being 

.. considered by AARP. 

• 	 Charee Processin& - no statutory requirement of "cause" determination, yet age charges 
still processed like Title vn charges with overwhelming majority of charges dismissed 
through "no cause" finding 

3 




Americans With Disabilities Aci (ADA) - Title One. 

• 	 Existing Guidances. - Insurance, medical examinations, pre-employment inquiries 

Others? . 

• 	 Areas where guidance is n,eeded ­

• 	 Standards on undue hardship 
• 	 Standards for determining· coverage - Intemai EEOC effort to construe third 

prong of definition to require a· person .to actually· have the "perceived" 
impairment; need list of "major life activities" to include mental activities 

• 	, Standards for reasonable accommodation, including special needs ofpeople with . 
mental disabilities . 

• 	 EEOC Guidance on InSurance ­

• 	 Mental health limitations in health insurance coverage 
• 	 Need guidance on Longtenn Disability Insurance (wage replacement) 

• 	 Interaction between Reasonable Accommodation Reguirements and Collective Bargaining 
Agreements ­

• 	 Determination of Substantial Impairment when taking MediCation to ameliorate problem ­

• 	 Need guidance on EpisOdic Disorders 

'. 	 Relationship of Family and Medical Leave Act (FMLA) and ADA - Coordination with 
DOL in rulemaking on FMLA . . 

Relulbilitation Act 0/1973 (Federal Sector) 

\ 
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Federal Sector Enforcement 

• Part 1614 

• Federal Employee Fairness Act 

. Federal Sector EEO Leadership Responsibilities';' Executive Order 12067. 

• Federal Sector Af~rmative Action Requirements ­

• Coordination between EEOC & OFCCP -Memorandum ofUnderstanding giving OFCCP 
authoritY to negotiate damages under CRA'91 in individual cases discovered during
compliance reviews .. , . 

5 
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.MisceUaneous 

• 	 Affirmatiye Action/Quotas - (Ke~ Scanlon to get Deval' s briefing material) 

• 	 Inclusion of Religion in the Proposed Consolidated Harassment Guidelines 
. 	 . 

.• . . ReligIOUS Freedom Restoration Act of 1993 .(RFRA) - effect of RPRA on 
.Religious Harassment Guidelines 

Emplo.yment Non-Discrimimltion Act of 1994 CENPA) - prphibits discrimination in• 	 ! 

employment on basis of sexual orientation; introduced June 23, 1994; principal sponsors 
Senator Edward Kennedy and Representatives Gerry Studds and Barney Frank tJ f 

. • Use of Testers ­

• 	 Glass Ceiling. -. current status of efforts within federal government (DOL Glass Ceiling· 

Commission); EEOC initiatives ' 


• . Hea1thcare - Employer discrimination in health benefits (Kassebaum) 

6 , 
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Commission 'Operations 

• 	 Charge Processing ­

Breakdown of types of.charges: discharge vs.hiring, promotion, 'retaliation, harassment 

·ADR. 

• 	 Triage - e. g., Identify strong cases or cases with potential for broad impact early' 
(like ERN' ELI); identify cases for early mediation by neutral party 

• 	 "Qptout" alternative - NELA suggestion allowing Title vn ,CPs to opt out after 
60 days instead of 180 days, as with ADA; 

• .Variation of Rapid Charge PrOcessing (RCP) and Early Litigation Idenitification 
~-	 . , . 

• 	 Problems with Charge Processing - . 

• . 	 CP sworn statement; respondent does not have to be sworn to . 
• ' 	 ,Confidentiality Restrictions (Royko) - pru.ties cannot see investigative flle during . 

investigation ' 

• 	 Accessibility IssueS - Obstacles in administrative process for language minorities, 
physically and mentally disabled people 

• 	 Systemic Litigation.- need to develop and, bring major impact Cases· early to send 
message; need coordiriation with other civil rights agencies with regard to targeting 

• 	 Roles/Relationships of Chair. Commissioners. General Counsel ' 
. .. ., . ' " , 

• 	 Co~mission Meetings - frequency, format, content 

• 	 Policurmaking Process, - currently no formal process, no centralization; tends to be, 
reactive, in respOnse to issues arising in the field; any good policy is undercut in ' 
implementation ' ,", 

7 
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Commission Operations 

• 	 Controversial Standing Policies ­

• 	 Full Investigation 

• Full Relief (v•.lesser vobintary settlements) 

., Emphasis of Individual Charges over SytemiclClass 

• 	 MisSion of the Agency - ,current view is 'solely law enforcement focus, no education 
loutreach focus . '. . 

• 	 Jurisdiction/Autonomyof Field Offices - all litigation decisions have to be made by HQ, 
field offices cannot proceed on their own 

• 	 State & Local FEPA Worksharing' Contracts ­
, , ' 

• 	 Royko/Chicago ADEA Case - issues involving administrative process and confidentiality 
requirements and policies in investigations 

• 	 Computer Capacity -Charge/Litigation Tracking Systems ­

• 	 Additional $1 Million for iRMS - what was done? 

• 	 Performance Reviews/ Awards ­

• 	 Improving Commission Service to Traditionally Underserved Communities 

• ' Commission's Technical Assistance Role 

oudiJIe 
q:6J30.1:4Spm 
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SENT BY: OCLA ; 9-19~94 ; 3:39PM . EEOC.... CCITT ECM;# 2 

[Billing Co~e 6750-0.1-M] 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

29 CFR Part 1609. 

Guidelines on Hara.ssment Based on Race I Color I Religion, Gender t 

National Origin, Agel or. Disability 

" 

AGENCY: Equal' Employment Opportunity Commission (EEOC). 

ACTION:' Withdrawal of the Proposed Guidelines. 

SUMMARY: The Proposed Guidelines on Harassment Based on Race, 

Color, Religion, Gender, National Origin, Age, or Disability (Sa 

F.R. 51266, October 1, 1993) are being withdrawn from 

consideration. 

FOR FURTHER !NFORMATION CONTACT: Elizabeth M. Thornton, Deputy 

Legal Counsel, or. Dianna' B. Joh~ston, Assistant Legal Counsel, 

Office of Legal Counsel, EEOC 1801 L Street, NW.,washington, DC 

20507; telephorie (202) 663-4679 (voice) or. (:202) 663-7026 (TDO). 

Chairman 


Equal EmploYment Op~ortunity Commission. 
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T. TITLE VII ISSUES 

A. PENDING LEGISLATION 

on-Damage~under Title VII and 

Q: Legislation to amend the damages provision of' the Civil 

Rights Act of 1991 and remove the caps on damages whioh were 

enacted as part of that law is pending before this committee. 

What are yOUl:' views on this legislation. 


A: As I understand the Equal Remedies Act/it is designed 

bring the provision prOViding .damages in cases of intentional 

discrimination under Title VIr and the Americans With 

Disabilities Act into conformity with other federal law which 

prcvides damages for intentional discrimination on the basis of 

race and national origin and whioh does not subject the'.damages 

to arbitrary limits or caps. r can see no reason why there 

should be different standards for the award of damages for 

intentional violations of the different employment anti ­
discrimination laws. ' . 


~ Legislation to reverse st,'Mary'S Honot ~enter v.~ 
(addressing nature of plaintiffS' burden_to p'rQve in'eene'lonal 

'discrimination in absence of direct"proof .') , =WW:" , 


Q: In its 1993 decision in st. Mary's Hono:r~Center v. Hick.E!, 

the Supreme Court addressed the proof of intentional 

discrimination under Title VII and related statutes. Legislation l..U.R­


, has been introduced to reverse this decision and restore the t.;t·rc.wts~ 
preexisting standard for the proof of intentional discrimination 

M{rJ,lAIOc.: to,where direct evidence of discrimination is not available. What 

are your views on the legislation. ' p1ULt.. Io~ 


of- ?(OOfA.: It is likely that Hicks will make the proof of 

intentional discrimination more difficult for victims of 

discril'llination.. I believe that legislation may be necessary to 

address this problem. I altl n~)n'.i:]:l:a'r with the partioular 

legislation' but look forward to rev~g-'it"7ca:re·f:t.511Y. 


~LeqiSlation to bar mandatory arbitration agreements as a 
condition of employment 

Q: In the~iii~]jcase, the Supreme Court held that courts 

,\oIi11 compel arbltHi€Ion of employment civil rights claims where 

the employee has signed an ett1:plCiYih8Rt ,~eement providing for 


1 '. ~. ~ , 

( 
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such ,mandatory arbitration. what is your view of mandatory 
arbitration of civil rights claims. 

At I ~Jun=coneer;ned=a,b0u.t.-:r:equ-i-~i-ng=employ,-ees_tcLwa.i.v.:e..::Tt:q~ir 
f?!!j ~ rJ.ghts t.p bring ci~tl......,r~ights~claims_in_c,o,ur_t-:-in~o_r_d~r t,c;Lg,et-A'r 
\':1 k~p.:-a j.2~-=fnere wasrecently aVfiry-YroubfTiigarticle on this 

s:ubject in the Wall street Jgurnal, which reviewed, what happened 
't ."t,o sexual' haras's'ment complaints brought by women who worked in 
, 'the securities industry and were forced into binding,arbitration 

procedures by contracts including these waivers. As the article 
set out, the ar:b.:b~ra,t;:.ot's were almost e)(clusively older 'wh-i~'be men 
~ho had very little experience with or understanding of sexual 
harassment. As a result, it was almost impossible for the 
complaining parties to prevail although/according to the 
newspaper story, there were some very compelling cases. 

',' While, in 'my view, alternate ,dispute resolution mechanisms 
'~',can be extremely valuable for the early jnd efficient resolution 

of olaims, this does not extend to ,requirements that employees 
give up their right to raise a civil rights claim in, the courts 
as a oonditi,on of employment. [possible mention ofOWBPA 
issues? J ' 

cO~~ic'e fO~-"-v~a:~:ds' c~~_wor}{~~~ (l~gislation to apply new 
stan(1'ard-of:--d-~-sparat:a l.mpa'ct-d'is'cr:lml.natlon to the Wards Goye 
case) _ 

Q: As you know, when Congress passed the Civil Rights Act 
of 1991, it reversed the Supreme Court's decision in Wards cov~ 
v~ Atonio regarding the proof of disparate impact discrimin~tion. 

"However, it also provided that the new standard would not apply
I!:. a 'to the Wards Cove case itself, Which is still in'litigation.,
tr-lr ~ .,:: ' L€gislation is pending whiCh would apply the civil Rights Act' s 
jlLlif'Orh, . ciisparate im~act standard ~o th,: b!"Jl§ cOYJ? litigation. Do you 

-r , . have a posit:lon on the leg~slat~on. 
, ~... ,( . 

" A: I_shar.e-the-concerns about failing to make the amendment 
reversing. the deoision in the Wards Cove case applicable to the 
workers at the Wards Cove plant and leaving that case to be 
resolved under the pre-e~isting law. While I understand that the 
question i~ in litigation, legisl,tion may well be neoessary to 
resolve the problem'., ' . 

/s~Leg'islation Regarding RetrsCiG!ti-vi-ty., of the civil Rights
~t ~ " ,. ' 

Q: Would you support legislation to reverse. the Supreme 
Court's recent decisions in Land§grat and River.§ and provide that 
the amendments of the Civil Rights Act of 1991 apply to pre-Act 

.. '" .. 

2 
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conduct? 

A: I am troubled by the fact that the civil Rights Act 
Amendments have not been available to assist many Ot the very 
people whose plight motivated Congress to act in the first place. 
r would, of course, have to review any such legislation before 
offering any further opinion regarding it. 

\~. Federal Sector Legislation 

Q: Do you support the pending legislation to shift much of 

the responsibility of handling federal sector EEO claims to the 

EEOC? ' 


A: As matter of pOlicy, ! ~hink this legislation will add 
much to the fairness and effectiveness of the federal employee
EEO process. However, it is essential that adequate'resources 
accompany such shift. Without providing the EEOC with the 
necessary resources~ employees with discrimination claims will be 
.worse off than they were under the previous procedures -- as will 
everyone else who· must bring their claim to the ,EEOC. 

B. INTERPR.ETATIONS Qf CIVIL RIG,HTS J\C1: PROVISIQNS 
/

'1. Race-Norming 

Q: The Commission has n~_y:et-i5sued-an-::-i}l,ter.p-r.e.t~~on of 

the Civil Rights Act's prohibition ofrace-norming in - . 

standardized t~sts. What are your intentions in this regard? 


A: This is obviously a complex and important' question which 
will have to be carefully addressed by the Commission. ~ It is 
PJi~Ip~t.J:lJ;'.~ .for me to discuss at this point what form a policy
fn£"erpr'etation would take except to say that I am aware of the 
need for aqency attention to this question. ~sboul~ an&we~ qo 
Nlr~herl 1. e., it lid 11 be a prierity? ] 

2. Disparate Impact Guidance 

Q: Although, in 1991 the Civil Rights Act codified a cause 
of aotion for disparate impact discrimination, th~ Commission has 
yet to issue any interpretive guidance on this subject. Please 
'describe your intentions w1thregard to this matter. 

A: I am aware that po~~cy.-has-not_~een-issEed on this 
im~ortant subject. Again l I am ~t in_~~pos~t~O~~Of discussing 
th~s any further except to say that'--I-am aware of the need for 
action. [iiboll1 d aRS~!er "! tl:lrtaer I i. e., s-eat!:e that -tt" wilT be-a 

_priority? l~ 

3 
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C. hDDII10NAL POLICY QUESTIONS 

1. Comparable Worth 

Q: Do you support the doctrine of comparable worth, meaning 
equal pay -for jobs of co~pa,r.a.b1e or_equj:~alen,t~::r,th? 

A: The question, of course, is not what I support but what 
the law requires. I view pay discrimination as a serious matter 
which is still very much with Us. For example, in 1963, women 
earned 59 cents for every dollar men sarhed. In 1992, women were 
only up to 71 cents on the dollar. And this was the aggregate 
figure for all women -- African Amer~can women eat'ned 64 cents 
for every dollar men earned and Hispanic women earned only 55 
cents. ' 

! intend to assure that the EEOC takes an active stance 
against such discrimination.,This, for starters, includes 
expanding our Equal Pay Act dbcketfrom the two cases filed in· 
1992 (down from 79 cases in 1980). [I recommend that the best 
answer is to concentrate on equal pay issues; we can certainly 
discuss further. Note that Representative Norton has scheduled 
hearings on her comparable worth bill for the same day as the 
confirmation hearings.] 

2. English-only Workplace Rules 
(j) p'u'" , 

Q: As you know, the Nin~b-~i~cuit_c~urt of A~Reals has ~ ~ 
r,e.centl,y_r_uled that Englis1f-only w6:t:Kplaae~ru-l'es do-n-ot-vl-chate O~ . 
T1tTeVIl~ declining to follow the EEOC Guidelines on the @ c> fq( (RA 
subject. Could you please give the committee your views on this t~ 
subject. 

A: [for discussion] 

~.4 ~t- .-. •. ' t.~ 
r_,.tL~ (0"".) •. OMS Dl.reotl.ve 1,2. , , .\r 
~~llV"'''b <Y ~\'.,..s-
"~ ~ . ,

If.. tfo'J Q: mtat is your view on the Whether any revisions should be . A' .\t"' 
'" made to OMB Directive 15, the Standards For The Classification Of @' p( ~ (':J ... 
'~rg'. , Federal Data On Race And Ethnicity . ~~~~ 

A: ~.discu~J· "AtI".r . .J 
~~,/" '-""'"'voJlo"'" ...

~(. "~-\ii 

4. Sexual Harassment [Most likely. any harassment questions will ~~~. I 
fo~us on the religious harassment guidelines. However, these ~"'.~a>' 
issues might come up.] , ~(~ 

~ ... ';), 
a. First Amendment Issues .tJ( 

Q: Some argue that not only the religious harassment 

guidelines, but the-guidelines addressing'sexual and racial 


Allo 
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harassment as well, implic·a.te first; amendment proteotions. What 
is your view on this question. 

·A: On this question, I agree with Justice Scalia who has 
recoqnized that the categories of speech and conduct can overlap. 
In his majority opinion 1n B.A.V. v. Clty Qb st. Paul (1992), 
Justice Scalia hela that a statute directed at conduct rather 
than speeCh ._- suoh as Title VII -- can constitutionally . , 
proscribe.harassing speech which is incidental to the prohibited 
conduot. The alternative view -- that 'speech can never be ' 
restricted -- would make it lmpossible to prohibit the great
majority at harassment. This is because, of course, it is' , 
speech-based. The Supreme Court has consistently rejected this 
point of view and l fully concur with th~t, result. ' 

b. "Reasonable Person" VSt "Rea!?onaQle Woman" 

Q: In sexual harassment cases, do you think the harassment 
should be analyzed from the point of view of the "reasonable 
personu"or the "~easonablB woman. h ' 

~: The Supreme Court answered most of this question when it 
held unanimously in aarris v. Forklift that the harassment, must 
create an environment that a "reasonable person" would find 
hostile or abusive. While the Court rejected the "reasonable 
woman" standard which had been advanced by some courts, however, 
it,gave no fUrther guidance on who, exactly, that reasonable 
person is. In my vie.w, ,such.person must incorporate broad social 
perspectives, certainly including those of the victim. 

5. pregnancYLl\.borticn· 

Q: .The question has recently arisen under the Pregnancy 
Discrimination Actregardinq whether an ernploye~ may terminate 
an employee for having an abortion, considering an abortion or 
otherwise advocating abortion ri9hts. What is your view on this 
subject? . '. 

A: .\5 I understa·~d 'the PDA lit defines discr imination on 
~he basis bf sex to include discrimination on the basis of 
pregnanoYI chilabirth, or related cO,nditions. It 1ncludesa 
,proviso wh{ch states that an employer is not required to pay for 
health insurance benefits for abortion, other than where the life 
or health of the mother woUld be enqendered. This is a limited 
exception to the broaderrule l however, and does not permit an 
employer to discriminate against an employee because she. or he , 
may be considering an abort~on. 

5 
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5. Uniform Guidelines On EmRloye~ Sel¢ction Proc~dutes . 

Q: Do you believe that the Uniform Guidelines should be 

revised? 


, A: At this point, it is premature for me to express an 

opinion on this question. Hqwever, the question of whether we 

should pursue any revisions to the Uniform Guidelines will be 

part ofa broader review of 'what EEOC policies need to be 

developed and/oi-addressed.· ' 


D. ~NFORCE~ENT ISSUES/OPERAtAONS 

eGeneral 

Q: What do y'ou see as thek~¥, mana~leme.n.t_issues facing the 
~EOC? 

1. Charge processin9: from the moment,a charging 'party
first has oontaot with the commission, that person must be 
treated with professionalism, dignity and respect by well-trained 
staff who'knowhow to conduct a thorough and efficient 
investigation. This is true for everyone who comes to' tl1e agency, 
whether or not they have a disability or whether or not they : 
speak English.' At the same time, local offices must be able 'to 
d'istinguish between claims, which have merit and 'those that do 
not. We cannot -- and' should not -- continue the curr,e.nt policy
of fully investigating every charge. 

2:: Train!ng: We must develop programs, to properly train' 
our investigators and all other commission stat!. We ,also need" 
to oarefully :exa~ine options, for training the, employees of the' 
local and state fa~r emploYIl\en't ag~ncies. 

3. Emphas'is on quality. and not just quantity;' 1 am: 
concerned about 'an evaluation system which focuses on the number 
of inve.tigation~ without also reviewing their quality. ' 

, ' ... . . 
*., . 

4, Increased attention to pattern and practice claims: 
It is criti'calthat the agency recognize that discrimination does 
not always occur separately case by case; unfortunately, 

6 
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violations often come as part of a pattern and practice of 
diso~imination which must be addressed on a systemic basis. 
Moreover, the agency does not -- and will likely never have 
the resources to pursue every meritorious individual case that 

J 	 comes before us. As a result, it is of utmost "importance to 
develop strategies and management techniques to assure that 
charge processin9, conciliation and litigation activities, along 
with policy development and other cOEmission functions, w~ll 
oreco9n1~e and address these critical pattern and practice issue~. 

5. strategic pianning: If we are to effe6tively 
leverage our resources and enhance the effectiveness of the 
agencYI we must undertake careful strategic planning in 
connection with litigation, policy development and all of our 
other activities. In part, this means identifying cases that 
will have an impact beyond their particular facts, to enhance the 
development of the law and the Commission's enforcement presence. 

6. Effective and efficient data collection and 
analysis: It is not possible to be strategic or effective if we 
don't know.what's out there. It is critical to review all of our 
data systems from the point of view of how their contribution to 
strategic planning and enhanced enforceme~t can be maxirni~ed. 

a. Outreach to protected communities: It is key that 
the Commission enhance its outreach to the oommunities it is 
charged with protecting. I am particularly concerned that we 
address communications with language minority and other national 
origin minority communities who, historically, hav'e had little 
interaction with the Commission. 

°OBaCklOg 

Q: How do you intend'to address the backlog? 

A: [all or any of the above points, as well as ADR, see 
below, shift resources from headqua~ters to the field, otherwise 
for further discussion] 

~[\'lternate Dispute Resolution 

" Q: Do you believe that ADR has a place within the EEOC, and, 
if so, explain your views on ADR . 

. A: ADR is an extr"elt1ely important tool, although we should 
not view it as a panacea to the backlog and other charge 
processing problems. [for further disoussion] 

7 
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4. Syst~mic ys. individual enf9r.oemen~ 
, 

Q: What is your vie"" on the proper balance between 

individual and systemic enforcement? 


A: clearly, both are important. However, given the 

Commission's long absence from the area of systemic enforcement, 

we will, of necessity, focus efforts on developing effective 

strategies for identi~ying and targeting cases of systemic 

discrimination and implementing an active enforcement strategy. 


5. Commission Meet~ng§ 

Q: How often do you intend to schedule commission meetings? 

A: (for discussion] 

Q: How do you intend to conduct commission business? 
. . 

A: [for discussion; include discussion of open processes, 

eto. ] 


6. Bgua.l gay; -Act cases. 

Q~ What are your viawe on the Commission's enforoement of 1 
the Equal Pay Act? ' 

A: I v ~:WD'Ra~-d-i-sc't"~i-minat~ton:::!as=a=se't":-i-Ql;lS=ma:tj;er wh i ch is 
.still 	very much with us. For example t in 1963, women earned 59 
cents for every dollar men earned. In 1992, women were~only up 
to 71 oents on the dollar. And this was all women -- African 
American women earned 64 cents for every dollar men earned and 
Hispanic women earned only 55 cents. 

r intend,,.....to-assu·t-.e-:th-a.:t-~h-e E-EOe=t:-a'Kes an a;ct-:-£ve=s-t-a'nce 

against suchdiscrimination .. This, for starters~ inoludes . 

expanding our Equal Pay Act docket from the two cases tiled in 

1992 (down from 79 cases in 1980). (~ee also discussiori of 

comparable worth.] 
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CONFIRMATION WEEK SCHEDULE 
as of 7/18/94 - 3:30. p.m.. . 

• IndicatfS Change or Addition. 

Tuesday, Jut, 19 

.... -9:3o.·a.m. Presentati~n of Oral Statements by'all three norillriees, followed by 
• 12;30 p.m. Q &tAts as ne:eded•. 

. 'EEOc'Headquarters, .1801 L Street 
. Ph. (202)663-4915· 

. Claire will ~eet participants in the lobby at 9:30.. We'maynot need or 
.use' the entire three hours, but please block this time off just in case. 

3:30. p. m. . All three nominees - Courtesy Meeting with Senator Howard Metzenbaum 
140. Russell Senate Office Bldg 

. Contact: Shern Sweitzer 224-8912 

. 5:0.0-5:20. p.m. 	 All three nominees - CouriesyMeeting With·Senator Paul Wellstone . 
717 Hart Senate Office Bldg. 
Contact: Dorothy McPeak 224-2159 

. 	 . .. 

• 5:45 p.m~ . AU three nominees :::Courtesy Meeting with Senator Paul Simon' 

462 Dirksen Senat.eOffiee Bldg. 

Contact: DeidreChrlstenSon 224-7024 


Wednesday, July 20 

-10.:30. a.m. .A11 three nominees - Tentative meeting with Majority'Staff 

11:30. a.m. .AU 'three nominees - Courtesy Meeting with Senator Dan Coats 

404·Russell Senate OffiCe Bldg~ . 

Contact: Karen Park 224-8724 


e3:o.Op.m.. 'Mock Hearing 
4760EOB' 

If you need to be cleared into the OEOB, please. make sure Eric Senunas 
has your DOB. Eric Senunas can be reached 'at '456-7848. . 

1 
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nundal, Jul, 21 

9:50 a.m. 

10:00 a.m. 

11:00 a.m. 

. acbecll.git 
CI:7/11194·3:~Dl 

Gil Casellas - Drop by Senator Arlen Spector's office 

at 530 Hart Senate Office Bldg. for walk to confirmation hearing. : 

Contact: . Sylvia Nolde 224.4254·. 


Confirmation Hearing for Gil Casellas 

430 Dirksen Senate Office Bldg. 


Senators Specter and Wofford to introduce Gil 

(Wofford·contact: Carol Chastain 224-7756) 


Confirmation Hearing for Paul Igasaki and Paul Steven MiUer 

430 Dirksen Senate Office Bldg. . 


Senators .Boxer" Feinstein, and Harkin. arid. Congressman Mioeta to 
introduce 

Boxer contact: Stephanie. 224-3553 
Feinstein contact: Margo 224~9636 

. Harkin C9ntact: Brendan 224-9260 
Mineta contact: Chris Strobel 225""2631 
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:to~,~,~ .. ... ..CONFIRMATION,ISSUES OUTLINE' 
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f· ',~~ r"''' ....'.'. 
~:,,~, I' '/': \ 

~-~: Ii· 
TilleVlI .. , _.'%../'i· i 

·':~l ... 
St., Mail'·s HonOr Cencer v. Hicks. ;...June 1993 Supreme Court decision that made- proof'• 
of disparate .treatmentunder Titl~ Vii based on' circumstantiaJ evidence more difficult ' 

,PreViously; the Court had set out a burden shifting"appioacb to govern tbeproof of. 
'. disparate treatment where there was' no direct proof of intent. In such c;:ases, .the plaintiff 
. . had the burden of making out a prima facie. case, .whereupon' the burden of production' 
sh~ to the defendant to present a legitimate ~on-discriminatory reason .. ,'If.thepl3intiff' 
could show that the proffered feason was pretextual, the plaintiff satisfied hislher burden' 
and prevailed. . ' 

InHi~lg. the Courtheld\that the plaintiff do~s 'Dot necessarily prevail upon\the showing 
.'. . of pretex:Cana still maintains the bu(4en of proving that the complained of action was 
"(fiscriminat6iy .. ~g~~la.J!Q~Jo ,reverse Hicks has been introduced in 'both the Senate and 

" House; Metzenbaum (prinCipal sponsor), Simon, and Wofford are sponsors. There are . 
',' threeblll in all that have been introduced to 'reverse Hicks. The principal bill is Civil 
~ghts Standards Restoration Act', S. 1776 (Metzenbaum)IH.R.3680 (Owens). . \ 

.5' . ""'f / ~:';"'i"/" ,;~ .lEi VO/ .' '. : . . .' .. 
[For briefmg material 'see Post~CivH Rights Act IssuesL (e)] 

~' , 

j 

• Garda Y; SPun Steak;· July 19939th Circuit' decision holding' that English-Only 
. workplace rules have no ,significant ,adverse impact on bilinguil.. workers because the 

, bilingual workers equId comp~y with the rule; therefore, such rules do not violate Title . 
VII. . Further, the: 9,th. Circuit rejected the EEOC National Origin Discrimination 
,Guidelines, which state' that English~nly. rules, are prima facia discriminatory•. as ..",ltra 
.vires. I . ' 

In considering'whether to grant cen inthe:case, .the Supreme Court Solicited 'the position 
f of the Administration. On June 1, 1994, the Solicitor Gener3.t,togetber with the .EEOC~ 
)._fil~an QlTdcus brief in support of grantmg cert. Celt was denied on June 20, 1994.. 

'.... . . The Cong~siona1 Hispanic Caucus and the new Congressional Asian Pacific American 
Caucus are considering developing legislation to ~dr~ss the issue. . ' ' 

[See attached briefing,' rrtaterial] 
"' " 

, , 

I .'. 

·'1 
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• ' GilnKrlPrptection from CoerciyeEmplQYment A&re§ments AGl' Of 1994 (Introduced by i 

Senator Feingold)- Amendsntle VII, ADEA,and ADA to prohibit emp1oyers,Crom 
requiring ~mplpyeeS to submit claims relating to employment discriminatioi1 to ,mandatory 

,', , arbitratipn. This legislation is in respons~ to ,the 1991 Supreme Court decision in Gilmer 
'v. 	11t1trslatelJohnson, which held thatcouhscaDcompel '~itraion-Of Federal ' 

discrimination claims broughiby a broker against his employer pursuant to the fi13IIdatory', , 
arbitration policy .ofa stock exchange; , ,,' , , 

, . ., 	 , ,., ' '. I 

The issue for the..EEoc is the use of nori<ollectively barg~ed corporate personnel. 
poliCies which Compel'employees to arbitrate claims, under: anemployer9s esf.!lblished' 
procedures rather than using the adn1iriistrative and judicial proCedures established under \,,', 
federal equ'al employment statutes. It also tl~ in to the encouraged use of Alternative , 
Dispute Resolution, which is'genei'aUyViewed favorably. 

,;In March, Cong~ss~an 'William Ford~, Chairman' of th~ House,Educati~n and Labor 

Committee, and Congr~ssman: Major Owens. Chairinan, of the House Ed: & Labor" 


, , Subcommittee ,on' Select Education and Civil RJghtS, requested, that the GAO conduct a 

. study o~ the uSe of these pOlicies. , " ' " ,'\,' " ',' " ~, . , 


· ,NOTE: Gilmer was an' ADEA case and'has implications on lh:e 'Waiver, provisions' of 

OWBPAI~PEA,. ," Legislation to, reverse the decision and address the use of 'mandatory 

arbitratio,n is a lugh ,priority f~r AARP and other aging organizations.
, 	 ' , 

[See additional briefing mat.crialin section onADEA.]; . 	
, ! 

• 	 Uniform Guidelines'Qn Einployee Selection PrOceduresWGESP) .:..UGESP were ~opted 
in',1978 by the EEOC, DOL, and'DOI as 'a uniform, set of principles for evaluating tests 
and'other selection procedures which are'used as a basil for any employment decision 

.and, which have adisparate'impact against members of a protected class.: 'rhereis a . 
, substantial' body of ,c3selaw' interpreting the Guidelines and.·, as is true with other 
Guidelines, S9me courts have been .more inclined to follow'them than others~ , 

',..~.. .. -r~, 

One of ~e principal poi~lS of UGESP is th~ts,olother emplOYee selectio~ practices 

. must be valid.' that is" empirical data should be, available that demonstrates that the 

, seleCti~n procedu~ is predictive of orsignificanUy correlated with ,important elements

of job performanCe.' :' 

" '. ' 

. , 

2' . 
, \ 

.. \ 
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• 	. . UGESP .~ cont.· . ,; 
. .' 

UGESP have long ~n ~ntro~~~ OppOnents--conserYalive business gtoups and 
ideologiCal conservatives, including formerEEQC Chairs Thomas and Kemp - argue 

, . , 	 that they are ,based ,on impermissible group preferences, lead to quotas,:and -"undennin~ 
efforts to improve and, empli3.size .educational achievement (by. restricting . employers 
ability to rely simply. on educational credentials). Proponents- t~e civil rights arid' 
e~ployee-advocate communities .- are that UGESP.,.g~ a long way toward 'providil'!g 
workable standards to ev~uate t;mployment selection devices. ' . 

, . - f,i' _'" , 	 " 

'. There have been a series of efforts, 'none to date suCcessful, to have. the EEOC and the . 
· other agencies review and revise UGESP..While no one argues 'that they cannot be 
" improved,' there is substantial concern that if the GuidelineS are opened up to revision, . 

it will be eXtremely difficult. as a polltie:31 malter, ~ control ,the process and:come up 
'. " with anything better. . . . • . , . 

,",,. , 	 .,' 

eCWxdinatiQo betweeoEEOt & QFCCPon Kender-based'issues .;. Seve~ civil rights and . 
. ,women's groups are urging the EEOC and,OFCCP to develop_ a ~emorandum of . 

, '. ' .;. " c-- . .' 
UndeJ:'standing (MOU)that W9uld designate:OFCCP as the" EEOC's agent whenOFCCP . 

·discovers iJ)tentional discrimination by federal contractors in vi~1ation of Title vn in the' 
,. 	course of. a compliance review; . This'would allow ,OFCCP. to, seek appropriate 

compenSatory and punitive damages (as provided by the Civil Rights 'Act ·91) in its 
negotiation,and',cOnciliation efforts mvolving intentional discririlination.' .There is a1ready , 
such a MOU between EEOC and OFCCP regarding' claims'of disabIlity discriminatio 

. " ' against 'fed~ral ~nt:ractorS.. . . 	 " ,', .' , 
. ,. 

e' '.•. ~'i~ N~¢}teiBnlntersectjon of Bases'- Race/National 'Qri~in & 'G~ndcr and/Qr 
, v :; ...... 	 , ,,' ) " 

. ~ DiSability andlor Alie , '. ., ' ...' ..,' !." . 
" 	 ". 

, It is well-documented that discrimination 00 'multiple bases is.'a: serious problem. For' 
. example, an employer may hire African AlTlerican and Hispanic men'and Anglo women;, 

but no African American or Hispanic women., That. employer may have adefense r.to . 
· either, a race 'O~ a, sex claim under a traditional view of the la~ (i.e., he hires racial 
,ininor.itiesand wome~'and is, therefore, ,not liable under Title VIl)~ , . 

There are, how~er, ,several ~whic.h have foUnd that the p_~~ular~prQbJem.s::facing 
~ia1:a:nd-etfuUcjninority~women!are cogni~ble under Title VII. See,-e.g.•,JeJ!eriesv.'· 
Harris, Coimry Comnut1iity Action AssoCiation,' 615 F.2d 1025 (5th Cir. 1980)~(Black 
women CQnsti~ute a protected class 'under TItleVIl). No cases or policy have ,addressed 
problems:otmYllipl~:,~i~riJTlinatior"-whieh-cut-aGr.oSS!statutes (i.e;, race and disability or 
gender and agel. Civil rights and women'sgroups have advocated the adepuon ofpolicy 
and a litigation strategy to develop 'these legaJ theOries. . " , ". . . " , 

3 
, ! 	 . 

'i . 
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... .) . Sexual Harassment Issues,· 

lid ' uilin' . n' H -Women"S 'groups '• 
. 1r" :, . support the proposed ~nso1idated gYideHnes., but~- ue'agams, the Commission ' 

Setting sexual harasSmclit~or~~~ on the grounds that sexual 
harassment -raises issuts·about, human int~ontllatare to some ex~t u.!!!qu~ 
in: comparj:$On to other harassm~nt and, th~¥rant separate emphas~ 

, . ~ . . ." . 
, ·1 

These groups cite' the SupremeCo~rt's decisions in Harris v. forklift SyStenlS' , 
(1993) and~Meritor SavingsB,mk v.. VilUon (1986) as' providing that ,thesame~ 

, standardVfor determining liability and'remedy shpuld be applied to ~ types of.' 
hostile work environment harassment (as opposed to quid pro quo haraSsment), 
both Sexual and non-sexual harassment. . , 

,.- . ' 
'; , 

(l~~f'I~~. Thisvie~-:ri1mportantin the context~fthe debate ~vertbe'inc1usion of religion 
. Jf> '. in·the Prop6sea COiii(;lidated Guidelines on Harassment Opponents of the . 

~r,' -~ J.;I1lvP~ v>\! .inclusion 9f religion. argue that the same ,standards used in sexual harassment . 
\}"'-'Y"" ~, .cases are inappropriate_ for ~d,' therefore,should not be' used in',religious . 

. \ ' ~" hara.ssment cases. .. . ' .

~Ifl~:.s:f'\fl'" .: . ' " . ....., \,' .: . ' . ~. \ I~' " 

(),....... ~~.: . Coordination between EEOC and OFCCP Qnstandards'fQr emplo.yer~. 0Ee€PJs.l.' £toc/.s· .' 
lwJ~i1., I ~OJ" . guidelmes1(iiTSex~~drscrimination:have:n9t.¢been:revisedzfor:T15.::.y_~s. Women's,'. ~Z:"' ' 
~~ •groups urge that the OFCCP guidelines be'updated.to reflect regulatory and legal ',; , 

, \) .'~~.' .developments such as the e~ctment of,the Prcgancy Discrjmination Act and the 
:fl'r.J: .EEOC'sGuideHnes on Sexual Harassment.,_ ' . 

, "1 . 


.. " ~. . .'/ '. ' ­
, Additionally ,EEOC and OFCCPare encouraged to wor!c' toge~er to,4evelop , 

clear standards for employers regarding' sexWll ~ssment in the workplace. 

I ' 

. • PregnancY DiscriminatiQnAct 'Of 1978 (PDA) (at §701(k) of Title YIn ~ PDA amended . 
the Civil Rights Act of 1964 to prohibit ,discrimina!jon against; pregnant women. In· ) , . 

, pertinent part, PDA' provides "women affected by pregnancy~ childb4'tht or related .,,' 
. medical .conditions shall be treated the same for all employmtmt-related puxposcs, 
, including receipt of benefits under· fringe benefit programs,. as other person not,so . 

affected but ~imi1ar jn their abilitY or inabilitY to work." I ' . , " 

The most significant recent Supreme Court decision regarding thePDA is International 
,Union,UAW v. Johnson Controls (1991), which involved fetA]pTo~ection' issues. 

-[SUMMARY OF JOHNSON: CONTROLS TO CO MEl 
. , 

http:be'updated.to


, 7-10-94; 8:20PM; , 	 EEOC.... ",' ,202 456 7028;# ,6" SENT 	 BY: 
... 	 " ~, 

'\ 

, ".' Pr\;gnanc;y Discrimiriatioil Act of 1978 (fiDA}, - cont~ , 
/ 

• 	" ,Abortion Exception :-,lna ~nt case,.TUrie v. Holla1uI. 1994 U~S. Dist. LEXIS 
" ' ,4997 (W.D. Mich.• Mar. 7.'1994), ~federal-'-distiict,co~1!~Id th,at.diS¥harging 

, ' an employee because she is' considet.tng=-I1~I,tg afl~Jlllortion, i~ a' violation ,of the 
, Pregnancy Discrim.iIiation~Act.,-Thesecases are rare, but women'sgroup~ believe 

, 	 . " " .--~

this'is a good example"Qrbow: the P~A can 3I?pjy to abortion., ' " . 

, cll'a'Rirhts Act'Q,(~991',.." 

• 	 SummiUl ofPrinCi»al Provisions of Civil Rights ACt of 1991 - [See attached brieftng ,,' 

material] ' ,
,I 	 " 

PosT-CIvIL RIGHts ACT'9f IsSUEs ..: [See attachect brlef111g material] 
, , 

, ,PenCine Legislation: , 
t,' 

, ,. - Egpa1 Remedies Act of 1993 ~' Legis1~tion to ~moye~the1capscon:7da:mages:for.:j'nren'tiorial ' 
'dlserimination asprovide~fin 'CRA'91. Janet Reno testified in support of ERA at her' , 
confirmation hearing and Deva! Patrick has indicated that he will. testify in support of the 
bill at Senate hearirigs expected in ,the fall . 

• ' ,F01'mal AdCnjnbtntti~nPosltlon1 

• 	 JUstice (or Wards Cove Workers Act - Legislation, to delete'special ex~mpl.ion' in the 

CRA ,'91 for the Wards Cove:~, which affects primarily As~Padfic Americans wh., " 


i, previously worked or are no~ employed -by Wards Cove Packing Company~ The' 

, .1 A:~~fiijjtion has~~dyztake~~a:.position;tiQ~sUppoti~f)theJggiJlation, as evidellced by 


a 1993 letter from Presldent Clinton., ,~ , , ' " ' 


, "S~t·edT~'l.' f" ,G~'''Y ~adon: 
,,Make 'tRA'91 Ap,plicabletO ADEA-CRA~9l 3mend~onlrTitl~ VII and' the ADA; f"','• 
~lilication",to;the-AD~::-:was;-not-addressed. Experts witness fees not ava1lable ,under ... 

:, ,-" 	 ADEA; fIX for :t;.orance on challenge to seniority system ~ot applicable under ADEA. 
[Refer' to summary of CRA '91] , ' 

'.. ,',,: Retroacti~ity .. Effect of' Landgraf v, Usz File Produm, ~ April' 19Q4 Supreme 'Court 

decision that the damages provision, of CRA '91 C3:11not be applied'retroactively to 'cases 


,arising prior to ~e of the Act: '. " , 


, " 

, " 

( " 
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" ' ;'Civil ~hts Ad 0(1991 ·cont~ 
I ' 	 , ' 

Continuing Policy ISsues: 

, , . DiscriminatOJ;Y Testa and Prohibition of' ~Race Nonlline"· Effect of race noiming 
prohibition in CRA'91 on, use of separate physical abWtY 'aridpsycho]ogicaI te~ for 
different genders. ' ' 

, , EEOC PoliCy Dot 'to infOrm CPs of aVailabnitY Qf danmgesand not to 'ne~tiate damages 
in settlement ~ Based on theory thatsettlements'allow for "no fault, II therefore, there can 
,be 'DO intentional discriritination for which ,damages can be recovered~,' J 

, ", '. I • 	 .' ~ \ , . 

: : 

. Equal Pay Act (EI'A) 
• l .' ...... I, 

-, 

• 	 ',EPA Summan:-' EPAprohibitsunF9.M!LPJY.;;ifor;:;~u~.r;4tsubsOO1tiaB.Yilequal'cwork. '. 
It does not probibitpay diffe-rences ttbased on,factors other than sex," such as seniOrity, 
merit, or ,systeri1$ that detennine wages based 9n the quantity or ,quality of work. 'The 
,~ "factors other than ~x" has been interpreted broadlyby the courts to include factors 
such as prior salary and profitaility. , " , " ,,'. ," ' ,) ',' ,',/i 

, ' I' 	 '" 
. , ,. 

In the 1981 Supreme Court decision County'o/Washington 'V. Gunther, the Court held 
" thatl'itle-:VI~s'beyond~tlfe1ER'A:"'-"to prohibit diScrimination not only ,in pay'between 

, , ' jobs that are equal; but', also, between jobs ,that are different.' GUIl1her has been 
'interpreted very narrowly., Most courts i~ non-equal ~y for equal work wage 
disCrimination cases have required the plaintiff to prove discriminatory intent by the 

,! employerand have required'much stronger evidenqe otthis intent than in other kinds of. 
Title VIlcaSes;'" ' ". " . 	 , 

NOT~: ,Equ3.J. pay' fOf, equal work must be distinguished from the controversial' issue of 

'. 
~Comparable worth~ ft, which will ,be discussed below. " 	 .' 

.•. ·eooc;s·RecQrd ~ EPA - Duringtbe lasl.14 ~;~EEOC has b~~~. 
" onEPA enforcement.' ,In 1980 under EleanotHolmes, Norton, the EE<::>e-otOUght"'79,' , ' 

EPA cases compared to only 2 that the Commission bl'Clught irl1992. " . I ',' " " ' 

" • ,Recommendation's·· The EEOC is urged by women's group~ ~ make' ~kenforcement ' . 
, a -oomity. particularly in its'systemic litiga.tion efforts. EEOC' is, alSo encOuraged to . 
,woik with OFCCP, to include EPA. coJ:n.p!iance hlOFCCP's cOmpliance reviews of 

'( \ federal contractofS. ' " " ' 
\ 

([See attached 'briefmg material prepared by WLDF, in~ludes use of Title VII in wage 

, , , disCrimination ~ses.l' ' 


" 6 

" I 

i',' \ 
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Equid PalAd(BPA~- 'cont. . 

• . . COmparable wQnb A . 

,. , 

. , 
, I.: 

• [Summary of opposition arguinents ~m' Comparable Worth to come] . 
. '. . \ . 

• Fair Pay Act 0(1994 ~A)toJbe~introdu~ soon by~~l~or~ol~c:s ~orton~ Jft' .. ~' . 
,The F~Aamends the Fall' La.J;>or Stan~d~ ~CHO proh.l~lt pay.dlscnmJnation on', (J)p..~ . 
the.basls of sex"race, ornattonalongmm Jobs of equivalent value. Whether c~, . 
work is of, '~eq~ivalentvalue" is !determined by"cos;nparing the ,skills, effort, ' 
responsibility, 'arid, worldn~ conditions required of the jobs., ' ' . 

(See attach~briefirig material prepar;ed by' WLDF] 
.\ 

• 
 . ~ \ " 


The Women's Bureau of DOL is actively involved. in this issue and with this 
... legislation. ·Katen Nussbaum, DireCtor of the Women's Bureau, has asked us to - './ 

(i !. ~'IJ ft/.eL~-;'Y!tl)..iicauti...Q,n .in this' area so that their long term .plans will not be ~~> , 
cotrlpromised. Administration coordination is needed. -:2' ~~ 1 

~ . l IY ro 
. ''/ . 

J 

i 1 

\ 

,,' I 
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, i .{Briefing' material is llrovided for each of the foll?wing issues] 

• Charge Prggessina - AARP argues that there is no'stittitot, requirement' of'''Causelt 
. 

deterinination un.der the ADEA. The EEOC processes age charges the. same 'flay. it does ' 

. ·J'itle VII cbarges with the overwhelming majority .of charges dismissed through "no' 


cause- finding. . . .' .' 	 ". 

i •. Aae" Discrimination Ame~dments of 1993 (HIR.' 2722) - Police and' firefighters • 
'exemption from. the ADEA'allowing. use. of mandatory, retirement age; sponsored by.' '~~c'L-_. • 
, Qwens, opposed by Metzenbaum. Th~~b~~t,sec~."to,-::yxt¢£ld permanently the temporary .ertf '.' 
exemption to ADEA.granted to police and f1tefighters in. 1987. Owens haS attached the·z.;r;;; , 
bill to the Crime Bill, which is stuck in conference. Metzenbaum .has threatened .. aV' 
. (promised) to filibuster the Ciime Bill ifthe¥itendment stays on.' . ... , . \ 

, 	 .'. \. . " 

~;;::.:':::;:i,=;!.f!i::o~;::::,~- (articulated in letter from DOl on the Crime Bill) Calls=for, 

f~]!)tl.\9~"'on-~e use of testing in place. of age and· includes a compromise 4~year 

temporary extension of, the]aw allowing mandatory retirement age. 


• 	 I Effect of Reductions in Force (RiFs) on Older Workforce ~. Many:ADEAcharges are , 
related to RIPs. 'While the ADEA clearly prohibits targeting groups on the ,basis ofage 
.or treating members of Pfotectfdage group differently in a RIF, ~he iss1.le becomes more' , 

I 'CQmplex when ·proxies for agel! are used. , " 	 ', ­

·ne 1992 S~e Court ~iSion in~~complicated the matter because' ~t'>~-' 
'it held.::.that:;;:th~re::is::no!:disparate=treatmetn=-on(J,er::.the=-ABEA) when.. 'Pe fact~r m~~~ating, ~, 1 

~e:empl~!~:::l~:;so~e,;feature:other..:than=age,~veri;;.w~en=the:.~actor-=used::ls:;empIRcaJly A....A,~ (I , 

cor:related...wltb",age; Jr- . \. 

• 	 Disparate ImpaCt Theory under ADEA - While thecriEfl® and. mo~t courts of appeals ' 
.'haye:::ap-p-lied-di~arateriO)p~ct-th~I)'.=under-th~,~AD!!A; there is no Supreme CoUrt . ,2' , ". 
decision on the issue. The Coun's' deCision in- Hazen Paper may .be. a signal that it , " . "4 &....? 

, ,would Dot support the use of dispa,rate impacttheOry'under ADEA.· A legislaHve fix'is • ,pro. ­
bei~g cOnsidcied by.AARP. , ' .. . 

.• .' Pension Benefit Accruals ~nder the APEA - ADEA was amended in 1978 to raise 
maximum age limit from 65, to 70;and)o forbid. mandatory retirement under:Pension 

'plans. The legislative history for the amendment indicatOO thatpension'plans could stop, 
Qenefit aeeruals at norri:Jal retirement age: In 1986. Congress amendedADEA~ the 
'Internal Revenue Code. ~d E~SA in the OlTlnibu$ Budget Reconciliation Act of 1986 
(OBRA 86) to-require perision accruals regardless of age arid required EEOC, IRS, and 

"DOL ·'to coordinate regUlatory efforts. . ." " , . . 

8 	 r. 

, 0' 

.. \ . 
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OLDER WORKERS BENEFTI: PROTECTiON' Act - {See attached background m~mo~]. ,~ 	 . - . 
," 

OWBPA Rulemaking.Options - " 
\''. 

,'NOTE: On July 8, 1994,OcLA received' verba1approval from OMB to proceed with 
n~gotiat¢ rUle~ng'provided that ,the agency \\,ould not proceed,without the approval ' 
of or until the, amvalof the new leadershjp~ , J :' 

• " 	Effect of ntle I of OBPA on: ,. , Early Retirement Incentives,· OWBPA authorized, many qUaIifyuig,volun~ 
eai'lyretirement incentive plans., The issue 'remains' whether ADEA, after' \' - ' 
OWBPA,permits early retirement incentive ,offerjng an incentive ~n1y to person " 
u~der a specified age ("CipriaDo" plans)., EEOC bas, op~ an age-capped plan 
in litigation (amiCUf briet)~, , I , 	 ' 

J , 

.. ' . 

• State and Local GOvenmientDisabllity RetireD,lent'Plans:- there is,substantiaJ' ' 
"need for 'guidance in thiSafea ,~use many public employers apparently' use a 
disability retii'ement :plan that may,now ~iolate AIlEA. ,(The plan calculates 
disability retirement ben~fitS by projecting 'years, of serVice until. normal 
retirement age, 'which Operates to the disadvantage of older indiyidua1 s.) , 

, ' ~ . '. 	 '" 

• Severance and Pel~io~ Integration - OWBPA 'provides that severance pay can ' 
, be offset by (1) additional pension benefits made available loan empl9yee, or (2) 

the value of certain retiree medica.J. benefits., The issue remains whether OWBPA 
,is dispositi~e of ,all questions d~ing with pension/severanCe i~tegration., ,EEOC, 
gUidance is needed. ' ' 	 " ' 

• 	 "Ending' ~t~ health coverage at'medicare 'eligibility -, OWBPA does not­
, , 

address this issue, which will likely be the subject 9f litig~tion because employer- ' 
provided retiree health benefits are often more generous than Medicare. ' " 

" ,~ , . . 	 . "' 

., 	Administration"position1, , ; , 
, i 

, " ,,'" 	 ", 	 , 

,. ',TiUe II of OBPA - ADEA Waivers' -: Title n provides that unsupervised waivers may 
be ,valid and enforceable if they- meet 'several ,requirements arid 'are otherwise kriowing 
andvQluntary. .'",. , ' ' ' ,'" ' ':' , " • ,.,. ',,' , ' ,: " ',' , 

.' 	 Must Con..4Oiideratio~belteturn.!d· to Challenge Waiver- Remainingissue'is, 
whether an individual may chhllerige awaiver while retaining the consideration 
given in retumforsigning agreement., ,CourtS and the',Corigress are split on the ' 

..... ' ... , 	 . . 
'~~ , 	 , 

\' 

• 'TItle n ofOBPA - ADEA WaiverS ~cont. , 

9 
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0, < Arbitration Agreements uDder ADEA/OWBPA '(Gilmer) - TItle n of OWBPA, 
·which became effective after Gilme;, prohibits 'prospective. waivers of rights or .. ' 
claims under ADEA :and' it requires that. waiver agrcementsbe supported with 
valuable consideration to which. an individual' is riot already entitled. Issue 
remains for Commission whether Title n " applies to mandatory 3lbitration 
. agreements. , ,,' ,. 

'Americans With DisabUiJies. Act (ADA) .. Title One 

, [Briefing ,material is atta~ed 'for each of the following issues] , 

\ , 

ADA Fact Sheets on:,, I '. 
• . Dermition ot Disability . I 

• 'Employme;llt hOl-sions, 
.• ' Covera&e of Drub and Alcohol Users' . 


. • . Remedies ,', 


• ':, ~istjna:EE<K; ADA Guidances:' .... , ' . . 

, ' • . , Preemployment Disability-Relate~ InquU:i~ and Medical Examinations under 
I tlie ADA ' " ' 

Ii Inte~Enforcement Guida,nec on th~ 'Application of ADA to Disability-Based 
Dlstin~ioDs in Employer ProVided. Health' Insurance - States that a different 

'level "of ,benefits'· in an' eInployer~piovided he3lth .ins~Ce plan for 
,! ,-mental/nervous· 'conditionsi$ not' a ·disability-bas¢ distinction" that violates 

· ADA. . ' , , 

Mental' health limitations in health insurance coverage 
• .Need guidance on Longterl11 Disability Insurance (wage replacement) 

,,, . 

• Future EEOC, ADA: Gyidances Currently Under'DevelQPment :' 
,." .' " 

• . , IkrmitioD of tbe\Tenn -DiSability· - Adraft EEOC Compliance Manual section 
· ,is.in the fin31stagesof development. , The draftpl1Jvides an,analytical frame~Qrk 

f01' determining.wpether an individual: has a ,-disability" as defined by· the ADA. 
I , , .' • • • 

· The draft EEOC Compliance, Manual Section on this issue. includes several 
provisions add~essing psychiatiic disabilities, including listing 'm~ntal ac\ivities as 
examples of major life activities; 'a .statement ,that ~pisodic disorders may ,be 
subs~tially limiting; and, a statement·· that~enta1 disabilities, that may <be. 
ameliorated with medication 'may still besubstanti,ally limiting. . ' . , . 

I . 

. 10 ' 
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• 	 Future EEOC ADA Guidances'Currently Under Dcvelo.pwent - cont. ' 

• The'ADA ~nd Psychiatric Disabilitifs';. [Summary attached] 

'. "Reasonable Accommodation and Undue Hardship ·'Adraft EEOC ,Compliance 
Manual section is being'revie~ed within OLC.' Outstanding issues -include" 

, reasonable accommodation for people with mental disabilitic;s, which may involve 
, ,'·significan difficulty- rather than "signifi~t expense." ' , 

. ~ •. I ,. 

. ,',• 	 'Unresolved Issues: 

• -Ment,allNervous"Distinctions' in Long T~lm Dlsability (L11) Phlos(wage, ' 
, replacement) • LTDs'usually limitbenefits for -mental/nervous/conditions to two 

,'., years. but do not similarly limit' beri.efits for physical conditions. ''DOes this' 
violate ADA as a "disabiJitYrbased; distinction" 'unless shown not to l be a . 

, ' subterfUge' to, ev~e! the Act'? " Unlike health in~ul'3:"ce whic~ provides for, 
,treatment, LTD is wage replaCement and is available only to people with ~ctua1 ' 
disabilities. An options paper is being developed on this issue by OLC~ , 

I' 

• 	 InteraCtion Between' ADA' Reasonable A~oriunodation Requirements and, ' 
CollfiCtive 'Ba~ining Agreements - Is'it an undue hardship, for an ,employer to 

, • I 

. provide,a reasonable accommodation that is inconsistent with the terms of the, 
applicable collective 'bargairung agreement? This iss~e includes the conflict 
betweeillssucs related to seniority and reasonable accommodation. 

. . ' 	 ,.,':, . . .',' .: . : 

• 	 Coqrdinationof the ADA 
" 

and the Family'and Medical l&ave Act CFMLA)' - ~he ADA 
and FMLA bQth.impose leave-related obligations on covered employers. The EEOC has, 

. , 	 been working with DOL during its FMLA rulemwng to 'coordinate :implementation of 
,both laws. Wben DOL issl:les its final FMLA rule~ EEOC's OLC Will finalize an' 
'enforcement guidance on the ADAlTitle VII and FMLA. ,. 

, -	 ' .... 

" 	 ;' . 
, A hot political issue in the' l?OLPMLA l'ulemaking was/is whether an iemployee entitled 
. 10 leave under both ADA and FMLA mUst take FMLA and ADA leave sequentially or 

'- " , ' 

is entitled to simultaneously enjoy the best of both laws.' ' . ' 
. ' 	 , , , , 

,Senators Harkin and .Dodd' wrote 'to the 'EEOC, to express ~eir strong support" for" ' 
permitting employees, to enjoy the,best of bOth laws. ',DOL has indicated "that it will 
follow this path in its final rule. " ,. 

" 

, ( 
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• 	 ", Re1ationship:Between S%'tiQn 501 of the Rehabilitation Act Qf 1973'(Federal SectQr)and . 
the ADA - Section 501 prohibits feder8lsector discrimination' based on disability and . 
also'requires the federal government to engage in affirmative action based Qn disability . 

. ,In 1992, the~ebab' Act was amended to" apply ADA legal standards incomp]ai~ts 
• allegmg' 'non-affirmative action ~ploy~nt.c;liscrimination. . The cbange to' ADA:, , 

standards changes '~eusua1, federal sector practices, 'particularly regarding disability­
related inquiries and 'medical examinations. -', This may be 'opposed by federal law, 
enforcement agencies.' ,',,, 	 , , 

,..a,iZ Rights Issue6in' 'Heolth ,Care Reform ' ' 

This'isSue is included becauSe of an amendment propo~by Senator' Kassebaum during 
'~e,L&HR Committee's ,consideration of the ,health care reform . legislation, which would haye , 
eliminated mucp of. the civil rights.protections inthelbill. Senator Kassebaum argued that the ' 
,protections we~ unnecessary and duplicative because of exi.sting civil rights protections. Since,' 
health care is;, ~ closely tied to empl9ymeJit, some felt the issue may~ome up. 

• ' . Por I,short summ~ of the issues 'see the attached Questions and Answers About Civil 

f _Rights Issues in Health Care Reform . - ' 


,For more detail~ see the foUowlngattached .fact sheets: 

. I , j• . GapS in Existing Civil Rights Laws.. _ 

• - langUage,IDiscdmlnation'in Health -Care 


.,• Summary of Kassebaum Amendment to come 
, \ 

, ,I.. 

:, .I 

) ; 

I ' 
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Ped,lTll Sedor Enforcement 

.[Briefing ma~riaI previously, d~buted] 

.' Part 1614 - New EEOC ffder3.t sector' equal ernployment opportunity 'Complaint . 
. ' processing regulations, issued punuantto Section 717 of Title VII.. Part 1614 attempts, 
. to make the process more·fair arid qmely by, among other things, limifu,tg to 180 days', 
,the length' of time in which' the complaint is solely Within the agency, thereby~ucing 

·.thedomin3.nce of the agency inl the process. ,'" ." ;, '. " . . 

\ . . Federal Emp1Qyee Fairness Ag .' S.404 (Glen~)I:H.R. 2721 (Ed & LabO.r/P~~ OfflCC & 
Civil (Service) • Legislati~n to ch~ge, the federal Sector complaint process by . 
significantly reducing the authority ()f federal aaencies over internal eeo complaints ~d 
.by transferring the majority of the process to .th·e EEOC.. This legislation is in reSponse 
to many yeah of Congressional concern and discussion about the unfairness of allowing 
fedeIal agenCies to retain jurisdiction' over the processing of eeo complaints brought ,by 
their own emplOyees. Issues 'of faimess,."due process.. and timeliness are the principal 
issues raised' from time to time by Congress about the federal sector eeo process. . . ' , " , .'"', ' 

EEOC es~mates that the'increase in, reSponsibilities would cost between' $60 to $100 
million. AdditiQnally, EEOC,has pre-conditioned its apprOvaJ of the legislation on the' 
requirement that there be no Of transfer of function"," which' is a required transfer, of staff 
from agency giving up responsibility to agency gaining new responsibility. EEOC·s.view· 
is that the proposed legislation does not involve'a transfer of function. ' 

. ,'.) '. I , .'. 

, ' " . I, " • , . 

,e See attach~ May 1i i '1994, letter to Chauman William !Clay,Howe' Cornmin~ on Post , ' 
. Office and Civil ServiCe~ from, Le(>,n Panetta, Director . of OMB,. setting forth the, 
AdministJ.jttionts position on H.R. 272L " , ' ' 

, " . . . 

Fe4etal Sedor,EEO.LeiuJership Responribilities," ExecuJive OrtIer 12067 

Executive Order 12067 gave ~OC lead coordinating 'respo~sibility for all federal. EEO 
programs and activities~, ',The EEOC.is also charged with reviewiitgand approving the 
affU"rilaave employment plans which Section 717 of Title VII requires an federal agencieS 
to keep; " ' 

\ 
.' 'i ' " [See attached briefing material] 

" 

/; ,.,' " '. 
,',' -. 

;',' , 

, i . 

. ll. '. 
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, Miscellaneous 

• AffirmatiyeAction/QuQfiS-'. 

, [Briefmg material is attached, for each' ()f the following isSues] 

0, The Current S~teot tb~LaW on Affirmative, ActiQntincl~ding:i 
" , " \ '.' r . ' 

Voluntary Afl"'umative Action Plaus Doder'TltJe VB 
/ ' 

Coul1-Ordered Affinnative Action under ntle VII '.'• • Voluotary AtrlriDative ActiQD under the' Equal Protection ClaUse" . " . 

, Court-Ordered Aff"umative Action under the Equal ProtectioD ClaUse · ,- \, 
• 	,," , .Case Summaries ot Pertinent Supreme Cou'rt Decisioos Affectim~Affirmativ;' 

, Action in Emp]Qyment, including:, ' , 
, ' 	 , ' . 

\' 	

• McJ)onald v. Sanltz Fe' TRail Transp. 'Co. (1976) , _ 
• Unilid Steelworkers ofAmerica, ,AFL-Cl(J.CLC v. ,Weber(l979) , 
• Firejighiers Local Umon No~ 1784 v. Stotts (1984) , ' 
• .'tpcal 28 plSheet Metal Wo~rs v. EEOC (1986) , '" , ' ", ' 
,0, 'Local Number;'93. Intema/'l Ass()C' of HrejighteTS-v. City'of Cleveland 

(1986) , ' 	 , ' ' 
• 	 'Johnsonv.Transportation Agency. SanJa Clara Cpwuy (1987)
• 	 , Manin v. Wilks (1989) " 
• ", Regents ofthe Univ., of California y. Bakke- (1978), 
0 , ' Fullilove v. Klun.nick (1980) , . " ' . 
• 	 , l\ygant v: Jackion Board of Ed,ucation(1986) 

" , , 

• 	 . · u.s..V. Paradise ('1987) ,.. ' . '. . ,- ' 
, 

; • City, ofRichmond v. J.A~ Croson Co. (1989)
• Metro Br~asling. (nc. v~ F.C. C. (1989), . 

... Also refer to previQusly distrib~tedQ~A's used by oeva1'P~trick , ' 

., Inclusion or Religion in the ProPQsed.ConsoJidated Harassment Guidelines .. 

[See attached EEOC oral ,testimony prc~nt¢d atthe June 9, 1994~ Senate, Hea.rfugl " 
, • < ..' • 	 '.' • , • ,\'. I . 

• ' 	 ." ., ,",. I '.' 

, • 'Additional briefing material 'will be prbvidcd basedupoD our discu.ssion·ofthe . ' .. " 
appropriate response to th~ issue . 

14. 
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" , 

• ' ~eli&iou$ Harassmeot Guidelines' - cont. 

• : Religious Freedom, RestoratiOn Act of 1993 lRFRA) - ,Many members of 
Congress b3.ve eJ:p~sse(f concern about the'interaction between RFIL( and the 

,Re,ligious ,Harassment GuidelineS.' , GeneIally, RFRAprovides - that the 
, government may notsubstBDtiSlly burden fr~,exercise, even by a neutra1 rule, , 
, unless the government h3.s' a compelliDg inters and, d~ so using the least , 
restrictive means. ' Many of the principal spon~rs of R.FRA do not think that the 
Religious Ha.rilssment 'Guidelines cOnfli~t in any .way with, RFRA.. ' " 

',;, 

, \ 

Employment'Non~DisCriminatioil Act of 1994 '(ENPA):':' Legislation introd~ June 23, • 
.1994, by principal"sponsOls Senator Edward Kennedy and Representatives Gerry Studds 

, ,and Barney Frank, prohibits cliscriminatio~)n employment on basi's of sexual,orientiltion. 
, "'",' "," ' ,I ' ,', 

,,[See att?lched briefing material _I fact sheet on" ENDA' and copy or. the; bill], ' 

• :eEOC'S Policy onthe'Us:'of Testers in Enforcement":" In 1990, the EEOC issued a 
, policy guidance on the standing Of ",testers·, to ,file charges under Title VlI. '~Testers· 
are defined by the guidance as individua1s who apply for employinent which they do not 
intend to accept, for, the Sole purpose' of Uncovering unlawf~ discriminatory hiring 
pra¢ces. The EEOC's pOsition is that "testers are aggrieved ,parties' urider Title vn 

- where they have been unlawfully discriminated against when applying for employment~ II 

.', Administration Position! Activities involving the' Use of ts~n - DOl and, HUn 
" currently have 'or ate contempbiting programs using testers; 'EEOC's OMB.Exarriiner. 

Daryl Hennessy: CanedCEG on ,7/8i94 to inquueabout EEOC's use of or plans to use 
teSte~s in eriforcement. programs. .Daryl stUd ,that Chns F..dley lias advised' him 'that, ' 
'resourceS are available to launch an aggressive lcivil. rights enforcement effort using 
testers. (Edley has been a, ~trong supporter of ~ting for a long time and Peter Edelman : 
wai formedy the Chair of the Fair Employment Council, the civil rights organization that 
is leading in the,development of ,employment testing.) ',Cheryl' Cashin of the National 
Economic Council has alsotitlked to'Edleyabout developing an interagency effort using' ' 

, teste~s. 

Currentlyi, Hun has a$9 million. private enforcemenl prog~'which includes the use 
of tesrersby private and ."s~bstantially equivalent" statc~ocal govemm~nt fair }lousing 

. agencies. Keiry Scanlon,' Deputy Assistant AG for, Civil Rights, has discussed, with 
OMB a $500,000 testing program for th~'FY'96 DOr budget.'· . . . - " . 

I 

[See attached briefmg material sum~arii.ing the a.re.a of employmel1t testi~g] 

, 
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/ 

.' ' , EEOC" ReSpQrlsitrlUtiesUndcr Iinmigration'Reform and Control Act Qf 1986 CIRCA)­
_, '_. -"", 	 ,'i \ ' I" 

• 'Memo on Memorandum of Understanding between EEoc and DOJ's Office of, 
, " 

'Special Counsel tor ~~ratlon-Related,Unrair Euiployment Practices in Process' 

• , GtassCeiling - Need information on theculTent status of Administration's efforts within ' 
federal goy~ment; specifically the Glass Ceiling Commissiqn at Labor., " ' ' ' 

, 	 \ ' 

, " 

IiJuel involving CiJm'missioll Op'lTlIion, - (Provided primarily for, reference and outline for 
discussion; brieflilg material not provided.)' 

• 	' Chane Processing, - 'The culTenfEEOC policy of full investigation of all chci.rges is 
principally' responsible fat the huge backlog of cases.' The Commission is urged by all '. 
seCtors of the 'ciVil rights community to develop aJ:l innovative approach to de3ling with 
~ backlog and m31dng the administrative process more effective and~fficient-. Some 
suggestions include:' ' ' , 

• 	
, " 

, " 
" 

, ADR­

• 	 Triage:" e.g., Identify strong cases or cases with Potential forbroadimpact early 
, (like EHN' ELI); identify caseS for early, mediation by' neutral party 

e, 	 "Opt out", alternative.; NELA suggestion allowing Title VII CPs to opt' out after 
60 days lnstead, of 180 d2ys~ as with ADA. ' , ' 

e, 	 Variation of Rapid ChargeProcessi'na <Rep) and &rly'Litigation tdenitification 
n::LT\ -: ' 	 '" , ' 
~ 	 \' 

• 	 Commonly 'Cited Problems with Charge Processina -' 
, 	 , 

• ' 	 CP sworn statement; :respondent doe$ not have to be sworn to' " 
• 	 'Lack of' training, inc~uding '~ulticuiturallsensiti~ty training. of intake' and I, ' 

inveStigation s~f; C3IlIiotaddress complex cases and, therefore, discourage:CPs 
,from ,filing them , " . , 

• 	 ,Confidentiality Restrictions (Royko) ~ parties cannot see inveStigative tilt? during " 
investigation 

; ',' 

• 	 . ACCessibility Issues - Obstacles in ,administrative process for~guage. mi~orities)' 
physically and, mentally di~bled peoplC? ' ' ' 

Systemi9 Litigation ~', need to develop and 'bring major impact 'cases early to send• 
message; need coordination with other civil rights'agencies with regard to targeting 

. '. 	 ... , , 
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. . 	 , ..Issuer iII'Pol,ingCommissiQII' Operations - cont. 	 1 I 

'.'RoteS/Relationships of Chair. Commissioners~General Counsel' 
, j' , 	 ,

'-'. '.', -,' ' , ' . ., '. 

, 0' coitlmissipn Mec;tin&J ~ ffeclueiicy, format, ,content 

• 	 Polikynjakin&Process - currently' no f9rmal process, no centralization; tendstob~ 
~vef in, response' to issues arising 'in the field; any 'gOod policy is undercut 'in 
implementation; pOlicy is not' made Win the sunshine. ~.. " ' 

, . . . . 

• 	 •COntrOversial 'Enforcement Polici£l • 

.' : '. ' " FuU InvestJ&ation, 	 " ' 

• ' ',' 	 Full Relief (v. l~r v~luntary settlemenis)
. . , 	 . . 

• ' Emphasis of Individual Ch~~9S' oV,er'Sytemlc/Class, ' 

• 	 ',Mission of the A~ency- current view is sb~~ly'law enforcement focus~' no education 
/outreach 'focus " " " " ',' , " " " ',' ' ~', ,'", ' , ' , 

• 	 lurlsdictjon/Autonomy ofField Qffices- all litigation decisions ~ave to be made by HQ, ' 
, : field offices cannot proceed 'on' th¢ir own ' , , 

• 	 'State & LocalFEPA Worksharing Conttacts - Under TitleND, the EEOC must contract 
~ith qualifying State and Local Fair Employmeni P~ctices Agencies (FEPAs) to process' 

,.' c}:larges within the FEPAs jurisdictions. ,The quality of PEPA performance is a constant' .' 
issue ill CQngressional oversight. As noted in the Transition RepOrt, new FEPAscharge 

, " that cOntracts are not awarded competitivelyand~ therefore, th~re is little incentive for 
tl;1e .FEPAs with contracts .to perform well. Those FEPAs in tum charge that they are ' 
provided with inadequate,resources to perform their responsibilities.

. 	 . " . . . 

• Data . on FEPAs and lAOHRA , memo• toI come• ' 

• ,Ro~ko/Chic!iW ADM Case - Mike Royk6 has, written a series of articles cJjdciziJ)gthe ; 
, ! EEOC's, administrative'process and cq~fidentialittpolicies' in ADEA investigations~' 

. \ . . 

[Briefing material previously provided] 
.' . 	 . . . , .'. . '. '.' \ .'

• 	 Computer Capacity ~ ChargelLitigatio9 Tracking Systems- ' 

, .' , 	 . , .'. . 
• Memo on current ',EEOC'computer systems IS m process '. ' 	 ' . \ 

. 17' ' 
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IssU41 UavQiving.Coliamission Operations - eont. . 

. I 

. .~ . ... . ~ .' 

• . Performance ReviewsfAward,s - Chairman Major Owens' staff has complained about the . 
reportedly lalge perforril~ce awards given to favored Commission staff. despJte record . 

.poor performance. by the agency. . 

• , lnij)r6vin& Commfssion Service'tO Traditionally UndefServed. Communities 
. . . 

• . Commission's Technical Assistance Role' 

... 

I.' 

. I 
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J 
'CONFIRMATION ISSUES OUTUNE 

(6/30/94) 

, Title VII 

St,Mary!.s-Honor.. Cenj,er-y.-HiGks - Burden of proof, p" 10'. 
• ' 	 Garcia Y, Spun Steak ­

." 	 Gilmer/Pr~tection iJo Coercive Employment Agreements Act of 1994 (Feingold) ­
Amends Title Vll,i ADEA, and ,ADA to prohibit employers from requiring employees to 
submit claims relating ,to employment discrimination to mandatory aroitration, ' (Gilmer 
was an age caseso this is a high priority for AARP I) , " 

, " 

• 	 Sexual Harassment Issues -, 

, • 	 ' Guidelines/Harris v. Forklift 

• ' Coordination between EEOC & OFCCP - need clear articulation' of standards for 
employers [Administration Policy suggested]; allow OFCCP's, compliance 
reviews to, include indIvidual cases against employ~rs, under OFCCP review 

• 	 Uniform, Guidelines on Employee SeleCtion Procedures (UGESP) - is revision still 
contemplated by theCommissiori1 ' " 

• 	 Pregnanc~ Discrimination ACt 

• 	 Fetal Protection IssueslUAW Y,' Johnson Controls ­

• 	 Abortion,Exce,ption ~ 

. , . 	 . 

• Guidan,ce N¢ededon Intersection of Bases [Race/National Origin & Gender] ­



-.. ... 

. . 
Civil Rights Act o..f1991 

• 	 Equal Remedies Act of 1993 ­

• 	 Justice forWards .Cove Workers Act 

• 	 Fixes Not Alllllicable to ADEA - experts witness fees, fix for Lorance on challenge to 
seniority system not applicable 

. 	 .'. 	 .. 	 . 

• 	 Landgraf v, USl File Products - April 1994 Supreme Court decision that the damages 
provision of CRA '91 cannot be applied retroactively to cases arising prior to passage 
of the Act. 

• 	 Discriminators Tests - Effect of ~ce I}orming prohibition in CRA'91 on use of separate 
physical ability tests for different gender . . . 

• 	 Litigation of Sex-based cases before juries for the' first time - EEOC attorneys need 
training in jury selection to address tendency to devaluate claims of minority women by 
juries 

• 	 Failure to inform CPs of availability' of damages and failure to negotiate damages in 
settlement':" Based on theory that settlements allow for "no fault," therefore, there can 
be no intentional discrimination for which damages can be recovered. 

Equal Pay Act 

• 	 Narrow Intea>retation of SUllreme Court cases on EPA - Gunther ­

• 	 ~QQrdination of enforcement efforts with OFCCP ­

• 	 Comparable Worth - Fair Pay Act tobe introduced by Eleanor Holmes Norton 



~i;;;;itl.~Jn:=E.~li~ym~~~~)' ' 

• 	 AgeD~scrimination Amendments. of 1993 (H.R. 2722) ~c~d-fir~f!.gh~~ 
~n from the ADEA allowmg' use of mandatory retirement age; sponsored by 
Owens" opposed by Metzenbaum. 

• ' 	 Older Workers Benefit Protection Act ­

• . Rulemaking­

• 	 Waivers - does plaintiff have to tender back consideration. received for waiver to 
challenge?' Guidance needed for both employees and employers . 

• . Accrual of Pension Benents beyond normal retirement age 

• 	 Effect of Reductions in FOrce (RJFs) on Older Workforce ­

• 	 Early Retirement Incentive Programs under ADEA 

• 	 Disparate Impact Theor.y under ADEA ,- n6 Supreme Court decision applying disparate 
impact theory to ADEA; Hazen Paper, eligibility for pension benefits found not to be 
related to age; employers using this case to avoid disparate impact; legislative fix being 
considered by AARP. 

• 	 Charge Processing - no statutOry r~uirement of "cause~ determmation,yetage charges 
still processed like Title VII charges with overwhelming majority of charges dismissed 
through "no cause" finding . 

3 
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Americans With. Disabilities. Act (ADA) ~. 1itle One . 

• 	 Existing Gu~dances - Insurance, medical examinations, pre-employment inquiries 

Others,]· 

• 	 Areas where guidance is needed­

• 	 Standards on undue hardship . 
• 	 ·Standards for determining coverage - Internal EEOC effort to construe third 

prong. of definition to require a person to actually have the "perceived" 
impairment; need list of "major life activities" to include mental activities 

• 	 Standards for reasonable accommodation, including special needs of people with 
.mental disabilities 

• 	 EEOC Guidance on Insurance ­

• 	 Mental health limitations in he3.1th insurance coverage 
• 	 Need guidance on Longterin Disability Insurance (wage replacement) 

• 	 Interaction between Reasonable AcCommodation Requirements and Collective Bargaining 
Agreements ­

• 	 Determination ofSubstantial Impairment when taking Medication to ameliorate problem ­

• . 	Need guidance on EpisodiC Disorders 

• 	 Relationship of Family and Medical Leave Act <FMLAl and ADA - Coordination with 
DOL in rulemaking on FMLA . 

RehabilitatiOn Act 0/1973 (Federal Sector) 

4 




" :', 
....:, 

. Federal SectorE,nforcement. 

• Part 1614 

• Federal Employee Fairness . Act 

. . . 

Fede~ Sector.EEd Leadership,Responsibilities - ExecUtive Order 12067 ' 

• , Federal Sector Affirmative Action Requirements ;. 
" . ' 

• coordination' between EEOC & OFCCP'~ Memo~dum ofUnd1erstandmg giving OFCCP 
authority to n~gotiate :damages under CRA'91 'in individual cases discovered during' 

, . cOmpliance reviews . ' 

'~ .. 

. . 
, : 

",... 



• 
. . 	 . o

• 	 Inclusion of Religion in the Proposed Consolidated Harassment Guidelines 

• 	 Religious Freedom Restoration Act of 1993 (RFRA) - effect of RFRA on 
Religious Harassment Guidelines. .' 

" ',I 

• 
," 

Employment Non-Discriminati~n Act of· 1994 (ENDA) '.' prohibits discrimination in 
employment on basis of sexual orientation; introduced June 23, 1994; principal sponsors 
Senator Edward Kennedy and Representatives Gerry Studds and Barney Frank . 

.Use of Testers ~ .• 
• 	 Glass Ceiling - current status of efforts within fede~ government (DOL Glass Ceiling 

.Commission); EEOC initiatives . 
, . 

Healthcare - Employer discrimination in health benefitS (Kassebaum) 



" 

Commission Operations 

• 	 Chan:e Pr~ssing ­

Breakdown of types of charges: discharge vs. hiring, promotion, retaliation, harassment 

• 	 ADR 

• 	 Triage - e.g., Identify strong cases or cases with pOtential for broad impact early 
(like EHN' ELI); identify caSes for early mediation by neutral party 

• 	 "Opt mit" alternative - NELA suggestion atIowing Title vn CPs to opt out ·after . 
60 days instead of 180 days, 'as with ADA. .' '. . . ' . 

• 	 Variation of Rapid Charge Processing (RCP) arid Early Litigation Idenitificatiori 
!W)­

• 	 Problems with Charge Processing ­

• 	 CP sworn statement; respondent does not have to be sworn to 
• 	 Confidentiality Restrictions (Royko) - parties cannot see investigative me during 

investigation . 

• 	 Accessibility Issues.- Obstacles in administrative process for language minorities, 
physically and mentally disabled people 

• 	 Systemic Litigation - need to develop and bring major· impact cases early"to send 
message; need coordination with other civil rights agencies with .regard to targeting 

•. 	 .Roles/Rehitionships of Chair. Commissioners. General Counsel 

• 	 Commission· Meetings - frequency, format, cont~nt 

• 	 Policymaking Process - currently no formal process, no' centralization; tends to be 
reactive, in response to· issues arising in the field; any good policy is undercut in 
implementation 

7 
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. Commission Operations 

. • Controversial Standing Policies ­

• 	 Full Investigation . 

• 	 Full Relief (v. lesser. voluntary settlements) 

• 	 Emphasis of Individual Charges over SytemiclClasS 

• 	 Mission of the Agency - current view is solely law enforcement focus, no education 
/outreach focus. ' 

• 	 JurisdictionlAutonomy of Field Offices - all litigation decisions have to be made by HQ, 
field offices cannot proceed on their own 

. • State & Local FEPA Worksharing Contracts ­

• 	 Royko/Chicago ADEA Case -issues involving administrative process and confidentiality 
requirements and policies in investigations . 

• 	 Computer Capacity - Charge/Litigation Tracking Systems ­

• 	 Additional $1 Million for iRMS - what was done? 

• 	 Performance Reviews! Awards ­

• 	 Improving Commission Service to Traditionally Underserved Communities 

• 	 Commission's Technical Assistance Role 

autIiIIe 
ce:6/3(H:4Spm . 
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DNA's Daily Reporter System 
. ' 

DAILY LABOR REPORT LEADING THE NEWS 

, , 

THREE EEOC NOMINEES APPEAR HEADED 
FOR CONFIRMATION AFTER LOW-KEY HEARING 

Three attorneys named by President Clinton to serve on the Equal Employment Opportu­
nity Commission appear headed for prompt confirmation by the Senate; after a low-key hear­
ing before the Labor and Hum'an Resources Committee July 21, where the nominees promised . 
to look at new approaches to address the crisis situation of the beleaguered agency. ' 

"We're going to look at tne commission with a clean sheet approach,~' said Chairman­
designate Gilbert Casellas, a Philadelphia attorney who has been serving as general counsel of 
the Air Force for the past eight months. "We have to come up with something creative, some­
thing different, or the system is going,to crash." t 

Casellas, formerly a litigation partner with Montgomery, McCracken, Walker & 
Rhoads, was named to the chairman's job in June, capping an 18-month search by the adminis­
tration (11S DLR A-IS, 6/15/94). .' ' 

, , 

Of Puerto Rican descent, Casellas, 41, has been active in Hispanic bar and community 
activities and was praised by both Senators from Pennsylvania for a "commitment to equality, 
opportunity, and justice. II 

Two nominees for commissioner's posts-Paul M. 19asaki and Paul Steven Miller-also 
appeared before the committee. 19asaki, who will be designated vice-chairman of the commis­
sion, is executive director of the Asian Law Caucus in San Francisco and was previously a 
representative of the Japanese-American Citizens' League and the Asian-American Commu.ni­
ty Liaison on the Chicago Commission on Human Resources. 

. ~. . . 
After his activity in the Clinton~Gore campaign, Miller most recently was deputy direc­

tor of the U. S. Office of Consumer Affairs and White House liaison to the disability communi­
ty. He was previously director of litigation for the Western Law Center for Disability Rights, 
a Los Angeles-based non-profit, legal services center. 

Simon: 'Aggression' At EEOC 

Sen. Paul Simon (D-111), who chaired the hearing, expressed dismay over the adminis­
tration's delay in filling the key civil rights job, but said he was pleased with the final selec­
tions and called for the nominees to be "aggressive in a sensible way" in dealing with the 
commission's backlog of complaints and delays in charge processing. 

With six:nilar support voiced by Sen. Nancy Kassebaum (R-Kan), ranking minority mem­
ber of the committee, and no opposition from civil rights organizations, the nominees should 
face an easy confirmation. Following the hearing, Simon told BNA that the committee is likely 
to vote on the nominations at its next meeting and that the full Senate should act before Con­
gress adjourns for its August recess. . 

The three nominees will join two seated Republican commissioners, bringing the com­
mission up to its five-member full strength. Ricky Silberman, who currently serves as vice­
chairman, has a term expiring in July 1~95 and Commissio~er Joyce Tucker's term runs until 
August 1996. 

The general counsel's job, which also requires Senate confiimation, remains vacant and 
has been held by career employee James R. Neely Jr. in his role as deputy general counsel 
since June 1993.' , 
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Casellas: Fixing What's' Broken 

In brief opening remarks, Casellas promised to examine new approaches and to "fix· 
what's broken" at the commission. 

"We must examine how we do our work and, if necessary, fix our operations to assure 
timely and quality work, I, he said, promising to "engage myself personally in any search for a 
new model of organizing our work. II . 

Although he did not outline specific approaches, Casellas also assured the committee 
that the process would be "a collaborative one and will include our man.y constituent communi­
ties and Congress. In short, if I am confirmed, to those who have, felt.excluded, we are open 
for business; to those who criticize how we operate, we will operate as a businessj,and to 
those who doubt our commitment to vigorous enforcement, we mean business. " 

Responding to questions from Simon and Kas sebaum, however, . he said that expansion of 
EEOC's pilot alternate dispute resolution program would be one likely goal of the new com­
mission . ."A key to success is early intervention and to do it selectively," Casellas said, add­
ing that disability discrimination cases involving reasonable accommodation might be one area 
where ADR could be applied and "handled in a less adversary" manner. 

. Casellas promised to take a close look in reviewing the controversial proposed guide­
lines on religious harassment, asserting a need to "strike an approp~iate balance" on a "very 
complex, very sensitive issue." ' 

He also assured the committee that the commission would hold' more public hearings, 
engage in dialogues, and "discuss issues openly. II 

. , 

"It's a matter of credibility, " he told the committee. "The public has to be able to see 
what you do, if there is to be any credibility. II 

Recalling Discrimination 

All three nominees recalled their own early experiences with discrimination• 

. Casellas, the son of a letter, carrier and seamstr,ess ,who grew up in Tampa, Fla., at­
tended a segregated school established to educate black and Hispanic students for his first six 
years, before eventually going on: to Yale and the University 'of Pennsylvania Law School. .' 

. He recalled the'30th anniversary of the Civil Rights Act of 1964 as the year when he first 
attended "school with white children" and could join a neighborhood boys club and go to down­
town movie theatres that had been off limits. "I have a personal affiliation' with the types of is­
sues that I will bonfro'nt as chairman," Casellas said. . 

Igasaki, the son of Japanese-American parents who met at an interment camp during 
World War II, said the experie:Qces of "wartime hysteria and racial hatred" faced by his an­
cestors prompted him to pursue a career in civil rights law. "As a Japanese American, no 
other experience has 'had a greater influence on me and my view of the law and of. civil rights, " 
he said. . 

Miller, who is ,a little person, fo~d that after graduation from Harvard Law School in 
1986 "the very law firms that had pursued me would immediately lose all interest in employing 
me as soon as they saw me or learned of Ply size.'~ He recalled one incident where he was told 
that the firm would have no problems, "but feared that their clients would think: they were run­
ning 'a circus freak show' if they were to see me as a lawyer in their firm. It 

. , . 
End of Section . 
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EEOC nominees vow-to revitalize agency 

By Ruth Larson 
'THE WASHINGTON TIMES 

President Clinton's long­
awaited nominees for chainnan 
and two commissioners of the 
backlogged Equal EmplOyment 
Opportunity Commission testified 
before the Senate yesterday and 
vowed to bring the agency back up 
to speed. 

"These nominations have been a 
long time in coming, and I regret 
it's taken so long," Sen. Paul Simon, 
lllinois Democrat and chairman of 
the Labor and Human Resources 
Committee, told Gilbert E Casel­
las, Mr. Clinton's nominee to head 
the EEOC, and Commissioners­
designate Paul M. Igasakiand Paul 
S.'Miller. 

Mr. Simon characterized the 
EEOC as'''an agency in trouble:' 
faced with steadily mounting case 
backlogs and a diminishing role in 
enforcing laws against discrimina­
tion. He noted that the EEOC held 
60 meetings in 1980 but just three 
in 1990. ' 

Mr. Casellas, 41, who has been 
the Air Force general counsel 
since November, pledged that he 
would work to "reclaim, our 
rightful role ... as the lead agency 
for equal employment lawenforce­
ment." He said his first objective 
would be to tackle those backlogs 

by reorganizing and streamlining All three nominees agreed that . 
the EEOC. ' the commission needs to strike a 

"I will welcome public scrutiny balance: protecting the freedom to' 
and debate, and I will eagerly en­ express religious bel.i.efs while 
gage in and invite discussion of eliminating discrimination or ha­
controversial issues:' Mr. Casellas rassment based on religion. They 
said. "The EEOC can oIily main­ said they plan to read thousands of 
tain its credibility if its leadership statements received during the" 
is willing to have open doors and public comment period before de-
open minds and listen, to the many ciding how to proceed. . ' 
communities that have a stake in If confirmed, the three nomi· 
what we do:' nees would bring the five-member 

If confirmed, the nominees commission up to full strength, 
would face daunting, challenges. The administration had been un­
The Federal Employees Fairness der increasing pressure to fill the 
Act now being considered in Con­ vacancies at the EEOC, which en­
gress, for example, would give the forces federal laws prohibiting 
EEOC - not agencies - primary employment discrimination on the 
responsibility, for investigating basis of race, color, religion, sex, 
charges of government workplace age, national origin or disability. . 
discrimination. ' Thny E. Gallegos had served as. 

Mr. Casellas was wary of the ' acting chairman since April 1993. 
, proposal, saying, "If Congress' de­ The two 'commissioners' posts 
cides to turn this over to EEOC it have been vacant since Evan J. 
will overwhelm an already o~r­ Kemp Jr. reSigned in April 1993 
whelmed system." and George Cherian left in July of 

He added that the EEOC might that year. ' 
need to acquire workers from Critics say the absence of a per­
other agencies. ' manent chairman and other com­

The issue of religious harass­ mission' vacancies contributed to 
ment in the workplace is, among an agency' unable to focus on 
the most controversial faCing the mounting caseloads. ' 
commission. Critics say,proposed About 100,000 complaints are 
EEOC guidelines that rule out any filed annually, and it takes about 18 
type of religious harassment months to process a claim, com­
would, in effect, prohibit workers pared with ,three to ,six months a 
from expressing their beliefs. decade ago. , 

The nominees spoke movingly 
of their own brushes with racism 
and other forms ofdiscrimination. ' 

Mr. Miller, 33, deputy director 
of the U.S. Office of Consumer Af­
fairs and White House liaison .to 
the disabled community, is less 
than 5 feet tall. He told oflaw firms 

. losing interest in employing him 
, when they saw him. One even said 
: they feared clients would think 
:, they were running "a circus freak 

show." Such comments would now 
be illeg~ under the Americans 
With Disabilities Act. 

Mr. Igasaki, 38, is executive di­
rector of the Asian Law Caucus 
Inc. in San Francisco. He told how 
his parents met in an internment 
camp during World War II, and of 
his grandparents' journey to make . , , their home in America; 

,"In 1942:' he said, "wartime hys­
teria and racial hatred led to their 
losing those homes, losing much of 
what represented the American ' 
dream, to be sent to what amount­
ed to concentration camps in the 
desert, due oIily to the color of 
their skin and the ancestry of their 
fore~. ' ' 

"As a Japanese-American," Mr. 
Igasaki said, "no'other experience 
has had a greater influence on me 
and my view of the law and of civil 
rights:' 
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Ruling Deals Setback to Job-Bias 'Testers' I 

The..appeals court said the testersBy FRANCES A. McMoRRIS couldn't seek monetary damages under

Steff Reporter of THE W ALL STREET JOURNAL , Title VII because the alleged discrimina­Undercover "testers." who pose as job tory acts occurred before 1991, when theapplicants to Investigate discrimination 	 \.law was amended to allow such damages.claims. can't be plaintiffs in cases against The court also said the testers weren'temployers, a federal appeals court ruled. entitled to other relief, such as an injunc­. The decision by the U.S. Court of tion against BMC. because there wasn'tAppeals for the District of Columbia could evidence that the testers would be discrim­reduce the potential inated against by BMC in the future.damage claims that LEGAL BEAT The court didn't address whether tes­defendants face in I~=;;;;;;\~=~ ters would be entitled to damages under.such cases. The Title VII if the alleged violations had ' court said the tes­
occurred after the 1991 amendments. Theters can't seek dam­
testers' attorney and an EEOC lawyer saidages becaus~ they 
they thought the decision leaves open thatweren't legitimate 
possibility.job applicants. 

The court, however. did find ,that the. . However. the 
Fair Employment Council has legal stand­court didn't address ing to sue BMC under the Title VII federalwhether testers could seek damages for law against, job .discrimination. 'Thealleged bias after 1991, when the federal group's "standing ,stems from BMC's ac­job-discrimination law was amended. tions against bona fide employment candi­.The ruling was the first by a federal 


appeals' court on the use of testers in date~. not from BMC's actions against the 

job-discrimination cases. The practice-in testers," the three-judge panel saidin its 


· which white and minority investigators. 	: decision. "The council has adequately al­
'are used to gauge whether they are treated 

differently - has been growing since 1982.' , 
when the U.S. Supreme Court said testers· 
can be plaintiffs in housing-bias cases. 
However. the high court didn't addre~s 
whetfier those posing as job seekers could 
sue for discrimination. 

The appeals-court ruling came in a case 
brought by a Civil-rights group against a 
job-referral agency, BMCMarketlngCorp. 
The Fair Employment Council of Greater 
Washington sent two black testers and two 
vrhite testers to BMC in search of job. 
referrals. The black testers didn't receive 
referrals, but the white testers, who alleg-. 
edly had similar credentials, did. The 

.' company allegedly refused to accept an 
application from one of the blaCk testers. 

The federal appeals court in Washing:' 
ton reversed a lower-court ruling that 

· cleared the way for the testers and the Fair 
Employment Council to be plaintiffs in the 

· case. The individual testers maintained 
that they should be allowed to sue because 
BMC violated their civil rights' by refusing 

· to provide them with job referrals and that 
they were deprived of employment oppor­
tunities. 

The appeals court rejected those argu­
ments, finding that BMC wasn't bound to 
provide job referrals because the testers 
misrepresented themselves as actual ap·:
plicants. 

John Irving of the law firm Kirldand & 
, ElUs, which represented BMC, called the 

opinion a "major blow to the use of tes­
ters." The case "demonstrates the court's 
disdain for a tactic that is rooted in lies and 
deceit," he said. 

leged that BMC has a pattern and practice 
of discrimination, and its treatment of the 
testers may be evidence of such a pat~ 
tern." . ' .' 

Discrimination lawyers criticized the 
ruling. Debra Raskin, an attorney at New 
York law firm Vladeck Waldman Elias &: 
Engelhard, said she views testers as the 
ideal way in which to discover hiring 
discrimination. "What could be better? 
You create the hypothetical, similar indi­
viduals," she said. . 

The Equal Employment Oppor(unity 
Commission, which filed a brief in the case 
in support of the Fair Employment Council, 
doesn't use testers in employment cas~s at 
this time, said EEOC attorney Samuel A. 
Marcosson in Washington. But the agency 
has issued policy guidelines stating that 
testers have standing under Title VII to file 
charges and lawsuits against employers. 

Joseph Sellers, of the Washington Law­
yers Committee for Civil Rights, which 
represented the Fair Employment Council 
and the testers, said a decision hasn't been 
made whether to furt~er appeal the case. 

(Fair Employment Council oj Greater 
Washington Inc. vs. BMC Marketing Corp., 
U.S. Court oj Appeals jor the District oj 
Columbiq, 93-7190) 

* * * 
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COm:IRMATION ISSUES OtnUNE 
(l/1l/94) 

litle VII 

'. Sr. Mary's HODQf Center y, Ri&ks - June 1993 Supreme Court decision that made 
, proof of disparate treatment under Title vn based on circutllstmtial evidence more 
difficult. " Previously, the Court had set out a burden -Shifting approach to govern the I, 

proof ofdisparate treatment where there was no direct proof of intent. :rn such cases, 
the plaintiff had the burden ofmaldng out a prima facie case, whereupon the burden 
of production shlfted to the defendant to present' a legitimatenon-discriminatory , 
reason. If the plaintiff could show that the proffered,reason was pretextual, the 
plaintiff satisfied hislher burden ,and prevailed. " , 

, I 

In Hicks, the Court held that the plaintiff does not necessarily prevail upon the 
showing of pretextaild still maintains 'the burden of proving that the complained of 
action was discriminatory. ' Legislation to reverse Hicks has been introduced in both 
the Senate and House; Metzenbaum(principal sponsor), Simon, and Wofford are ' 

'sponSors. There are three bill in all that have been mtroduced to reverse Hicks. The· 
principal bill is the Civil Rights Standards Restoration Act, S.1776 ',' 
(Metzenbaum)/H.R.3680(Owens). 

[For briefing materialsee Post-Civil Rights Act!Ssues 1. (C)] 

• 	 Garcia y. ~un Stegk • July 19939th Circuitdecisiori holding that English~nly 
workplace rules have no significant adverse impact on-.biling~\IIorkers because the 
bilingual workers could comply with the rule; therefore,. stich rules do not violate 
Title VII. Further, the 9th Circuit rejected the EEOC National, Origin Discrimination 

, Guidelines. which state that English-only rules are prima facia discriminatory, as 
ultra vires. ' 

In considering whether to grant cert in the case,' the Supreme Court',solicited the' 
position of the Administration. OnJune 1" 1994, the Solicitor General, together with 
the EEOC, 'filed an amicus ,brief in suppon of granting ceri.Cert was denied on June 
20. 1994.' ' " 	 " , ' , 

.' 	 ' , . 

NOTE: This issue is of great importance to languagC-"minority communities,' , 
particu1arlythe Latino and Asian Pacific American Communities. It is a concern not 
only because ,of the underlying principle, but also bc::cause Janguage discrimination is 
occurring with great and growing frequency. The Congressional Hispanic Caucus and 
the new Congressional Asian Pacific American caucus' are considering 'developing 
legislation to address the issue. [See attached briefing materiaJ] , , 

1 , 
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GilmerlProtection from Coercive EmplQyment A~reements Act of 1994 (Introduced 
by Senator Feingold) - Amends Title VII, ADEA, and ADA to prohibit· employers 
from requiring employees to submit claims relating .to employment discrimination to 
mandatory arbitration. This legislation is in response to the 1991 Supreme Court 
decision in .Gilmer v. 111lersllJJeIJoM:;on. which held that courts can compel 
arbitration of Federal discrimination claims brought by a broker against his employer 
pursuant to the mandatory· arbitration policy of a stock exchange. 

The issue for the EEOC is the use of non..c;ollective1Y b3.rgained .corporate personnel 
policies whlch compel employees to arbitrate claims under an employer's established 
procedures rather than using the administrative and judicial procedures eStablished 
under federal equal employment statutes. It also ties in to the encouraged use of 
Alternative Dispute Resolution, which is generally viewed favorably. 

In March, Congressman.William Ford, Chairman of the House Education and ·Labor 
Committee. and Congressman Major Owens. Chairman ofthe House Ed & labor 
Subcommittee on Select Education and Civil Rights. requested that the GAO conduct 
a study on the use of these policies. . 

NOTE: Gilmer was an ADEA case and has implications on the waiver provisions of 
OWBPAIADEA. Legislation to reverse the decision and address the use of 
. mandatory arbitration is a high priority for AARP and other aging organizations. 

[See additional briefmg material in section onADEA.] 

Uniform Guidelines on EmplQ}'ee Selection Procedur~ (lJGESP)-· UGESP were 
adopted in 1978 by the EEOC, DOL, andDOJ as a unifonn set of principles fOT 

evaluating tests and other selection prOcedures which are· used as a basis for any 
employment decision and which have or may have a disparate impact against 
members of a protected class. There is a substantial· body of caselaw interpreting the 
Guidelines and, as is true with other GuideHncs, some co.urts have been more inclined 
to follow them than others. 

One of the principal points of UGESP is that tests or other employee selection 
practices must be 'fJalid, that is empirical data should be· available that demonstrates 
that the .selection procedure is predictive ofor significantly correlated with important 
elements of job performance. 

2 
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• 	 UGESP - cont. 

UGESP have long been controversial. Opponents - conservative business groups and 
ideological conservatives, including former EEOC Chairs Thomas and Kemp -- argue 
that they are based on impermissible group preferences, lead to quotas, and 
undermine efforts to improve and emphasize educational. achievement (by restricting 
employers ability to re1y simply on educational credentials). Proponents -.., the civil 
rights and employee-advocate communities -- argue that UGESP go a long way 
toward providing workable standards to evaluate 'employment selection devices. 

There have been a series of efforts, none to date successful, to have the EEOC and 
the other agencies review' and 'revise UGESP. While no one argues that they ca.rinot 
be improved, there is substantialconcem that if the Guidelines are opened up to 
revision, it will be extremely difficult, as a political matter, to control the process and 
come up with anything better. 

• 	 Coordination between EEOC & OFCCP - Several civil rights and women's groups are 
urging the EEOC and OFCCP to develop a Memorandum of Understanding (MOU) 
that would designate OFCCP as the EEOC's agent when OFCCP discovers intentional 
discrimination by federal contractors in violation of Title vn in the course of a 
compliance review. This would allow OFCCP to seek appropriate compensatory and 
punitive damages (as provided by the Civil Rights 'Act '91) in its negotiation and 
conciliation efforts involving intentional discrImination. There is already such a 
MOU between EEOC and OFCCP regarding claims of disability discrimination 
against federal contractors .. This coordination would be appropriate for all coven:d 
bases of discrimination. ' 

• 	 GuidanCe Needed on Intersection of Bases .- Race/National Origin & Gender and/Qr 
Disability and/or Age ~ It is well-documeoted that discrimination 00 multiple bases is 
a serious problem. For example, an employer may hire African American and 
Hispanic men and Anglo women. but no African American or Hispanic women. That 
employer may have a defense to either a race or a sex claim under a traditional view· 
of the law (t.e•• he hires racial minorities and women and is, therefore, not liable 

. under Title VIO. 

There are, however; several cases which have found that lheparticular problems 
. facing racial and ethnic minority women are cognizable under Title vn. See, e~g., 
J(/feries v. Harris County Community Action Associlllion. 615 F.2d 1025 (5th'eir. 
1980) (Black women constitute a protected clas.~ under Title VII). No cases or policy 
have addressed problems of multiple discrimination which cut across statutes (i.e. t 

race and disability or gender and age). Civil rights and women's groups have 
advocated the adoption of policy and a litigation strategy to develop these legal 
theories. 

3 
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WOMEN'S ISsuES UNDER TITLE, V1I­

• 	 Sexual Harassment Issues'· 

• 	 EEOC's Pro,posed Consolidated Guidelines on Harassment - Women's groups 
support the proposed consolidated guidelines, but argue against the 
Commission setting sexual harassment aside for separate treatment on the 
grounds that sexual baras.sment ,-raises, issues about human interaction that are 
to some extent unique in comparison to other Darassment and, thus may 
warrant separate emphasis." 

These groups cite the Supreme Court~s decisions in Harris v. Forklift Systems 
(1993) and Mentor SaYings Bank v. Vinson (1986) as providing that the same 
standards for determining liability and remedy should be applied to all types of 
hostile work environment harassment (as opposed to quid pro quo barassment). 
both 'sexual and non-sexual barassment.' , 

This view is important in the context of the debate over the inclusion of 
religion in the Proposed Consolidated Guidelines on,Harassment. Opponents 
of the inclusion of religion argue that the same standards used in sexual 
harassment cases are inappropriate for and, therefore, should not be used in 
religious harassment cases. ' 

• 	 Coordjnation between EEOC and OFCCP on standards for emplO,yers -
OFCCP's guidelines 'on scxdiscrimination have not been revised for 15 years. 
Women's groups urge that the OFCCP guidelines be updated to reflect 
regulatory and legal developments such as the enactment of the Pregnancy 
Discrimination Act and the EEOC's Guidelines on Sexual Harassment. 

Additionally) EEOC and OFCCP are encouraged to work together to develop 
clear standards.for employers regarding sexual harassment in the workplace. 

• 	 Pre~nancy Discrimination Act of 1978 (PDA) [@ §701(k) of Title vru -PDA 
amended the Civil Rights Act of 1964 to prohibit discrimination against pregnant 
women. In pertinent part, FDA provides that "women affected by pregnancy, 
childbirth, or related medical conditions shall be treated the same for all employment­
related purposes, including receipt of benefits under fringe benefit programs, as other 
person not so affected but similar in their ability or in~ility to work.· 

The most significant recent Supreme Court decision regarding the PDA is 
Internlllional Union.UAW v. Johnson Controls (1991), which involved fetal 
protection issues. 
-[SUMMARY OF JOHNSON CONTROLS TO COME] 

4 



, SENT 	BY: 7-11-94 ; 9:14PM; , EEOC-t 202 456 7028;# 6 
• ... ~ I 

•. 	 Pre~y Discrimination Act of 1978 ayA) • cont. 

• 	 Abortion EXctPtioD • In a recent case, Turic v. Holland. 1994 U.S'. Dist. 
LEXIS 4997 (W.O. Mich••,Mar. 7. 1994), a federal district court held that 
discharging an employee because she is considering having an abortion is a 
violation of the PDA. These cases are rare, but women's groups believe this 
is a good example of how the PDA can apply to abortion. 

Civil Bilk,S Act o.f1991 • 

• 	 Summary of Principal ProvisjQns of Civil Rights Act of 1991 - [See attached briefing 
material] 

.. PosT-CIvn. RIGHTS ACT '91 ISSUES- [See attached briefmg material). 	 . 

Pending Legislatign: ' 

• 	 Equal Remedies Act of 1993 - Legislation to remove the caps on damages for 
iiltentional discrimination as provided in CRA'91. Janet Reno testified in support of 
,ERA at her confirmation hearing and Deval Patrick has indicated that he will'testify 
.in support of the bill at Senate. hearings expected in the fall. 

• Formal Administration Position yet? 

• 	 Justice for Wards Cove Workers Act • Legislation to delete special exemption in the 
CRA '91 for the Wardr Cove case, which affects primarily Asian-Pacific Americans 
who previously worked or are now employed by Wards Cove Packing Company. 
The Administra~on has already taken a position in support of the legislation, as . 
evidenced by a 1993 letter from President Clinton. . 

Suggested Legislation: 

• 	 Make CRA '91 t\p!)licaple 19 ADEA - eRA t91 amended only Title VII and the 
ADA; application to the ADBA was not addressed. EXperts witness fees not available 
under ADEA; fix for Lorance on ,challenge to seniority system not applicable under 
ADEA. [Refer to summary of CRA '91] , 

, 

.' 	Retroactivity - Effect of Landgraf v; US, File Products - April 1994 Supreme Court 
decision that the damages provision ofCRA '91 cannot be applied retroactively to 
cases arising prior to passage of the Act. 

5 
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Civil Biz"" Act 9.£1991 - cont. , , 

Continuin, Policy Issues: 
, , 

• 	 Discriminator.y Tests and Prohibition of -Race Norrning" - Need to determine the 

effect of the race norming prohibition in CRA'91 on use of separate physical ability 

and psychological tests for different genders. 


, • 	 EWC Polic,ynot to inroon CPs of av@ilability of damages and not to negotia", 
damae;es in settlement -Based on theory that settlements allow for "no fault- and, 
therefore, there can be no intentional discrimination for which damages can be 
recovered. 

EqUiJl Pay Act (EPA.) 

• 	 EPA Summa,n' - EPA prohibits unequal pay for equal or ·substantially equal" work. 
It does not prohibit pay differences tlbased on factors other than sex,· such as 
seniority. merit, or systems that determine wages based on the quantity or quality of 
work. ,The term "factors other than sex" has been interpreted broadly by the courts to 
include factors such as prior salary and profitability. 

In the 	1981 Supreme Court decision County of Washinglon v. Gunther, the Court held 
that Title VII goes beyond the EPA to prohibit discrimination not. only in pay between 
jobs that are equal, but also between jobs that are different. GUfUher has been 
interpreted very narrowly.' Most courts in non-equal pay for equal work wage 
discrimination cases have required the plaintiff to prove discriminatory intent by the 
employer and have required much stronger evidence of this intent than in other kinds 
of Title V1I cases. 

NOTE: Equal pay for equal work must be distinguished from the controversial issue 
of. "comparable worth," which will be discussed below. 

• 	 EEOC's Record on EPA -During the last 14 years, the EEOC has had a dismal 

·record on EPA enforcement. In 1980.under Eleanor Holmes Norton, the EEOC 

brought 79 EPA cases compared to,only 2 that the Commission brought in 1992. 


• 	 Recommendations - The EEOC is urged by women's ,groups to make EPA 
enforcement apriority, particularly in its systemic litigation efforts. EEOC is also 
encouraged to work with OFCCP to include EPA compliance in OFCCp·s compliance 
reviews of federal contractors. 

[See attached briefing material prepared by WLDF, includes use of Title VII in wage 
discrimination cases.] . 
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Equal Pay Act (EPA) - cont. 

• 	 Compamb1e Worth • 

-[Summary of opposition arguments on Comparable Worth to come] 

• 	 Fair Pay Act of 1994 (FPA) to be introduced soon by Eleanor Holmes 
Norton. The FP A amends the Fair Labor Standards Act to prohibit pay 
discrimination on the basis of sex, race, or national origin in jobs of . 
equivalent v8Jue. Whether work is of "equivalent value" is determined by 
comparing the skills, effort, responsibility, and working conditions required of 
the jobs~ 

[See attached briefing material prepared by WLDF] 

• 	 The Women's Bureau of DOL is actively involved in this issue and with this 
legislation. Karen Nussbaum, Director of the Women's Bureau, has asked us 
to proceed with caution in this area so that their long term plans wiU not be 
.compromised. Administration coordination is needed. 

Age Disctiminlllion in Em..ploymenl Act (ADM) 

[Briefing material is provided for each of the following issues] 

• 	 . Chmie Pr~uin&· AARP argues that there is no statutory requirement of "cause·' 
determination under the ADEA. The EEOC processes age charges the same way it 
does Title VII charges with the .overwhelming majority of charges dismissed through 
"no cause". finding. 

• 	 .' A~ Discrimination Amendments of 1993 m.R. 2722) - Police and firefighters 
exemption from the ADEA thereby allowing the use of mandatory retirement age; 
sponsored by Owens. opposed by Metzenbaum. The bill seeks to extend permanently 
the temporary exemption to ADEA granted to police and fllefighters in 1987. Owens 
has attached the bill to the Crime Bill, which is stuck in conference. Metzenbaum has 
threatened (promised) to filibuster the Crime Bill if the amendment stays on. (This is 
the one issue that Metzcnbaum and'Thurmond are in complete agreement on .• ) 

• ·Admlnistration Position - (articulated in letter from DOJ on the Crime Bill. 
excerpt ofletter is attached) Calls for further study on the use of testing in place of 
age and includes a compromise 4-year temporary extension·of the law allowing 
mandatory retirement age. 
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ADBA. - cont. 

• 	 Effect of Reductions in Force (RTFs) on Older Workforce - Many ADEA charges are 
related to RIPs. While the ADEA clearly prohibits targeting groups on the basis of 
age or treating members of protected age group differently in a RIP. the issue 
beComes more complex when "proxies for age" are used. 

The 1992 Supreme Court decision in Rozen Paper has complicated the matter because 
it held that there is no disparate treatment under the ADEA when, the factor' 
'motivating the employer is some feature other than age, even when the factor used is 
empirically correlated with age. ' 

• 	 Disparate Impact Theory under ADEA - While the EEOC and most courts of appeals 
have applied disparate impact theory under the ADEA, there is no Supreme Court 
decision on the issue. The Court's decision in Hazen Paper may be a signal that it 
would not support the use of disparate impact theory under ADEA. A legislative fix 
is being considered by AARP. 

• 	 Pension Benefit Accruals under the ADEA - ADEA was amended in 1978 to raise 
maximum age limit from 65 to 70 and to forbid mandatory retirement under pension 
plans. The legislative history for the amendment indicated that pension plans could 
stop benefit accruals at norm8.1 retirement age. In 1986, Congress amended ADEAs 
the Internal Revenue Code, and ERISA in the Omnibus Budget Reconciliation Act of 
1986 (OBRA 86) to require pension accruals regardless of age and required EEOC, 
IRS, and DOL to coordinate regulatory efforts. . 

OLDER WORKERS BENEFlT 'PROTECTION ACT - [See attached background memos] 

• 	 OWBPA Rulemaking Options ­

NOTE: On July 8, 1994, OCLA received verbal approval from OMBto proceed 
with negotiated rulemaking provided that the agency would not proceed without the 
approval of or until the .arrival of the, new leadership_ 

• 	 EfTeet or Title I of OWBPA on: , 

• 	 Early Retirement IncentiveS - OWBPA authori:led many qUalifying voluntary 
early retirement incentive plans..The issue remains whether ADEA, after 
OWBPA, permits early retirement incentive offering an incentive only to 
person under a specified age ("Cipriano" plans). EEOC has opposed an age­
capped plan in litigation (amicus brief). 

8 
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• 	 Effed of Title I of OWBPA - cont. 

• 	 State and Local. Government Disability Retirement Plans - there is 
substantial need for guidance in this area because many public employers 
apparently use a disability retirement plan that may now violate ADEA. (The 
plan calculates disability retirement benefits by projecting years of service until 
nonnal retirement age, which operates to the disadvantage of older 
. individuals.) 

• 	 Severance and Pension Integration,:, OWBPA provides that severance pay 
can be offset by (1) additional pension benefits made available to an employee, 
or (2) the value of ~ retiree medical benefits. The issue remains whether 
OWBPA is dispositive of all questions dealing with pensionlseverance 
integration. EEOC guidance is needed. < 

I 

.' 	 Endln: retiree health coverage at medicare eligibility .. OWBPA does not 
address this issue, which will likely be the subject of litigation because 
employer-provided retiree health benefits are often more generous than 
Medicare. 

• Administration position? 

• 	 Title n DC OWBPA - ADEA Waivers - Title II provides that unsupervised waivers 
may be valid and enforceable if they meet several requirements and are otherwise 
knowing and voluntary.· . 

• 	 Must Consideration be Returned to Cballenge Waiver~ Remaining <issue is 
whether an individual may challenge a waiver while retaining the consideration 
given in return for signing agreement. Courts and the Congress are split on 
the issue. < 

• 	 Arbitration Agreements under ADEA/O.WBPA (Gilmer) - Title II of 
OWBPA, which became effective after Gilmer. prohibits prospective waivers 
of rights or cIaimsunder ADEA and it requires that waiver-agreements be 
supported with valuable consideration to which an individual is not already 
entitled. Issue .remains for Commission whether Title n applies to mandatory 
arbitration agreements. . 

9 




EEOC"" 202 456 7028:#11SENT BY: 
' .. 

Am,tiaua, With DisIlbiJilic, Act (ADA) - Ti1le One 

[Briefing material is attached for each of the following issues] 

• 	 ADA Fact Sheets on: 

• 	 Deranition of Disability 
• 	 Employment Provisions 
• 	 Coverage of Drub and Alcohol Users 
• 	 Remedies 

. • 	 ExiS1in& EEOC ADA Guidances: 

• 	 Preemployment Disability~Related Inquiries and Medical Examinations 
under the ADA 

• 	 Interim Enforcement Guidance on the Application or ADA to Disability­
Based Distinctions in Employer Provided Health Insurance - States that a 
different level of benefits in an employer·provided health insurance plan for 
"mental/nervous" conditions is not a tldisability-ba.sed distinctionw that violate·s 
ADA. . 	 .. 

• 	 fYUtt; EEOC ADA Qyidan£e~ ~yrrent1y Under DeyelQpment : 

• 	 Dcrniition of the Term "Disability" - A draft EEOC Compliance Manual 
section is in the final stages of development. The draft provides an analytical 
framework for determining.whether an individual has a "disability· as defined 
by the ADA. 

ADA protects a qualified individual who: (1) has a physical or mental 
impairment that substantially limits a major life activity I (2) has a record of 
such an impairment, or (3) is regarded as having such an impairment. 

The draft EEOC Compliance Manual section on this issue includes· several 
proviSions addressing psychiatric disabilities, including listing mental activities 
as examples of major life activities; a statement that episodic disorders may be 
subsJ.3nliaJly limiting; and a statement that mental disabilities that may be 
ameliorated with medication may still bc.substantially limiting •. 

10 
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• 	 Future EEOC ADA yuidances Currently Under Deye10pmenJ - cont. 

• The ADA and Psyebiatrie Disabilities - [Summary attached] " 
, 	 " 

• 	 Reasonable ACcommodation and Undue Hardsbip- A draft EEOC 
Compliance Manual section is being reviewed within OLe. Outstanding issues 

, include reasonable accommodation for people with mental disabilities, which 
may involve "signifJ.Cal1t difficulty" rather than "significant expense." 

-'­

• 	 Unreso)yed Issues: 

• 	 "McntallNervous" Distinctions in Long Term Disability (LTD) PIa:ns (wage 
replacement) - Lms usually limit benefits for "mental/nervous" conditions to 
two years, but do :not similarly limit, benefits for physical conditions. Does 
this violate ADA as a "disability-based distinction" unless shown not to be a 
subterfuge to evade the Act1 Unlike health insurance which provides for 
treatment, LTD is wage replacement and is available only to people with ' 
actual disabilities. An options paper is being developed on this issue by OLC. 

• 	 ,Interaction Between ADA Reasonable'Accomrnodation Requirements and 
Collective Bargaining Agreements - Is it an undue hardship for an employer 
,to provide a reasonable"accommodation that is'inconsistent with the terms of 
the applicable collective bargainingagreement7 This issue includes the 
conflict between issues related to seniority and reasonable accommodation. 
Employers are caught in the middle. 

. • 	 CoordinatiQn Qf the ADA and the Fami1y and Medic~ Leaye Act.. (FML~ • The 
ADA and FMLA both.impose leave-related obligations on ~vered employers. The 
EEOC has been working with DOL duringits FMLA rulemaking to coordinate . 
implementation of both laws. When DOL issues its final FMLA rule. EEOC's OLC 
will finalize an enforcement guidance on the ADAlTitle VII and FMLA. 

A hot political issue in the DOL FMLA rulemaking was/is whether an employee 
entitled to leave under both ADA and FMLA must take FMLA and ADA leave 
sequentially or is entitled to simultaneously enjoy the best of both laws. . 

Senators Harkin and Dodd wrote to the EEOC to express their strong support 'for 
permitting employees to enjoy the best of both laws. DOL ,has indicated that it will 
follow this path in its fmal rule. 

c._. 
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ADA - cont.. 

• 	 Relationship Between Section 501 of the Rehabilitation Act of 1973 (federal Sector) 
and the ADA- Section 501 prohibits federal sector discrimination based on disability 
and also requires the federa1·govemment to engage in affirmative action based on· 
disability. In 1992, the Rehab Act was amended to apply ADA legal standards in 
complaints alleging non-affirmative action employment discrimination. The change to 
ADA standards changes the usual federal sector practices, particularly regarding 
disability-:related inquiries and medical examinations.··· This may be opposed by federal 
law enforcement agencies.' 

Civil Rights Issues in Heallh Care Reform 

This issue is included because of an amendment proposed by. Senator Kassebaum 
during the L&HR Committee's consideration of the health care reform legislation, which 
would have eliminated much of the civil rights protections in the bill. Senator Kassebaum 
argued that the protections were duplicative and unnecessary because of existing civil rights 
I'rotections. Since health care is so closely tied to employment. some felt the issue may 
come up. 

• 	 For a short summary of the issues see the attached Questions and Answers About 
Civil Rights Issues in Health Care Reform; for more detail, see the attached Gaps 
in Existing Civil Rights Laws. 

• [SUMMARY OF KASSEBAUM AMENDMENT TO COME] 
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FBdenil Sector Enforcement 

[please refer to briefing material previously distributed] 

-Part 1614 ;. New EEOC federal sector equal employment opportunitY complaint - . 
processing regulations, issued pursuant to Section 717 of Title vn. Part 1614 . 
attempts to make the process more fair and timely by, among other things, limiting to 
180 days the length- of time in which the complaint is solely within the agency, 
thereby reducing the dominance of tbeagency jn the . process. 

. 	 . 

• 	 Federal EmplQyee Fairness Act CFEFAl· S. 404 (Glenn)/H.R.-2721 (Ed & 
LaborlPost Office & Civil Service) • Legislation to change the federal sector 
complaint process·by significantly reducing the authority of federal agencies over 
internal eeo complaints and by transferring the majority of the process to the EEOC. 
This Jegislation is in response to many years of Congressional concern and discussion 
about the unfairness of allowing fedeial agencies to retain jurisdiction over the 
processing of ceo complaints brought by their own employees. Issues of fairness, due 
process, and timeliness are the principal issues raised from time to time by Congress 
about the federal sector ceo process. 

EEOC estimates that the increase in responsibilities would cost between $60 to $100 
million. Additionally, EEOC has pre-conditioned its approval of the legislation on the 
requirement that there be no "transfer of function, It which is a required transfer of 
staff from agency giving up responsibility to agency gaining new responsibility. 
EEOC's view is that the proposed legislation does not involve a transfer of function. 
(In the past, transfers of functions have been used to dump bad staff.) 

• Administration Position - See attached May'll, 1994, Jetter to Chainnan William 
Clay, House Committee 'on Post Office and Civil Service, from Leon Panetta, then 
Director of OMB, setting forth the Administration's position on H.R. 2121. ­

. . 

FedeTtll Sector EEO Leadership Responsibilities .. Executive Order12061 

Executive Order 12067 gave EEOC lead Coordinating responsibiIityfor all federal 
EEO programs and activities. The EEOC is also charged with reviewing and 
approving the affirmative employment plans which Section .717 of Title VII requires 
all federal agencies to .keep. 

Most"interested parties - civil rights community. business community t and good .. 
EEOC staff -- urge ~e Commission to resume its leadership role to allow for 
coordination, uniformity, and action in federal sector ceo matters. ' 

[See attached briefing material] 
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. Miscellalleou, 

• 	 Affirmative Action/Quotas­

[Briefmg material is attached for each of the following issues} 

• 	 The Current State of tbeLaw on Affirmative Action, including: 

• 	 Voluntary. AfTuniative Action Plans under Title VU 
• 	 Court-Ordered Affmnative Action under Title vn 
• 	 Voluntary Afflnnative ActIon under the Equal Protection Clause 
• 	 Court-Ordered Affinnative Action under the Equal ProtectioD 

Clause 

• 	 Cue Symm;uies of Pertinent SllDreme'Court Decisions Affectini Affirmative 
Action in Employment, including: 

• 	 McDonald v. Sanra Fe Trail Transp. Co. (1976) 
• 	 United Steelworkers 0/America. AFL-CIO-aC v. Weber (1979) 
• 	 Firefighters Local Union No. 1784 v. Stotts (1984) 
• 	 Local 28 ofSheet Metal Workers v. EEOC(1986) 
• 	 Local Number 93, lnternat'l Assoc. ofFirefighters v. City 0/ Cleveland . 

(1986) 
• 	 Johnson v. Transportation Agency, Sanra Clara County (1987) 
• 	 Martin ..... Wilks (1989) 
• 	 Regents 0/ the Univ. ofCalifornia v. Bakke (1978) 
• 	 Fullilove v. Klutzniclc (1980) . 
• 	 wygant v. Jackson Board of Education (1986) 
• 	 U.S.. v. Paradise (1987) . 
• 	 City ofRichmond 1'. l.A. Croson Co. (1989) 
• 	 Metro Broadcasting, Inc. v. F. C. C.(1989) 

'* Also refer to previously distributed Q&A's used by Deval Patrick 
, . 	 ". 

• 	 Inclusjon of Re1j~iQn in the Proposed Consolidated Harassment GuideHnes 

[See attached EEOC oral testimony presented at theJune 9, 1994, Senate Hearing] 

• Additional briefing material will be provided as needed based upon our 
discussionoC the appropriate response to the issue 
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.• 	 . Reli&ioU5 Harassment Guidelines - cont. 

• 	. ReJieious Freedom Restoration Act of 1993 (RFRA) - Many members of 
Congress have ,expressed Concern· about the interaction between RFRA and the 
Religious Harassment Guidelines. Generally, RFRA provides that the 
government may not substantially burden free exercise, even by a neutral 
role, unless the government has a compelling interest and does so using the 
least restrictive means. Many of the priDcipal sponsors of RFRA do not think: 
that the Religious Harassment Guidelines conflict in any way with RFRA~ 

• 	 ;e,mployment Non-Discrimination Act of 1994 (ENDA) - Legislation introduced Iune 
23, 1994, by principal sponsors Senator Edward Kennedy and Representatives Gerry 
Studds and Barney Frank, prohibits discrimination in employment on basis of sexual 
orientation. 

[See attached briefing material - fact sheet on ENDA and copy of the bill] 

• Any indication of Administration position? According to representatives of 
the G & L community, there have been positive discussions with WH Counsel. 

• 	 EEOc's Policy on the Use of Testers in {;nforcement - In 1990, the EEOC issued a 
policy guidance on the standing of fttesters· to me charges under Title VII. "Testers" 
are defmed by the guidance as individuals who apply for employment which they. do 
not intend to accept, for the sOle purpose of uncoveri,ng unlawful discriminatory 
hiring practices. The EEOC's position is that "testers are aggrieved parties under 
Title vn where they have been unlawfully discriminated against when applying for 
employment. tt 

Admjnistration Position! Activities involving the use of testers - DOr and HUn 
current1y have or are. contemplating programs using testers. EEOC's OMS 
Examiner, Daryl Hennessy, called CEO on 7/8/94 to inquire about EEOC's use of or 
plans to use testers in·enforcement programs. Daryl said that Chris Edley has advised 
. that resources are available to ·launch an aggressive civil rights enforcement effort 
using testers. (Edley has been a strong supporter of testing for a long time and Peter 
Edelman was formerly the Chair of,the Fair Employment Council, the leading civil 
rights organization in the development of employment testing.) Cheryl Cashin of the 
National. Economic: Council has also talked to Edley about developing an interagency 
effort using testers. 
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• 	 Use of Testers • cont. 

Currently, HUD has a S9 million private enforcement program which includes the use 
of testers by private and ·substantially equivalent- state/local government fair housing 
agencies.· (Testers were first used.. and granted standing to sue, in the fair housing 
context.) Kerry Scanlon. Deputy Assistant AG for Civil Rights, has discussed with 
OMB a 5500,000 testing program for the FY'96 DO] budget. 

[See attached briefmg material summarizing the·area 'of employment testing] 

• EEOC's RespOnsibilities Under Immigration Reform and Control A9t of 1986· aRCA) 

• Memo on Memorandum of Understanding between EEOC and DOJ's qmce of 
Special Counsel for Immigration-Related UnCairEmployment Practices in Process 

• 	 Glass Ceiling - This issue is of particular concern to women's groups and the Asian 
Pacific American community (especially Japanese Americans). Information is needed 
on the current status of Administration's efforts within federal government. 
specifically the Glass Ceiling Commission at Labor. 

Issues involving Commission Opelfllions ­

This section is provided primarily for reference and as an outline for discussioni 
briefmg .material not provided. 

• Cbarge Processing - The current EEOC policy of full investigation of all charges is 
.prinCipally responsible for the huge backlog of cases. The Commission is urged by 
all interested parties (civil rigbts community, business community, Congressional 
oversight committees) to develop an innovative approach to dealing with the backlog 
and making the administIative process more effective and efficient. Some suggestions 
include: . 

• 	 ADR • An ADR pilot program was conducted by the EEOC in FY 93 and is 
currently being evaluated. . 

• 	 Triage - e.g., Identify strong cases or ca.c;es with potential for broad impact 
early (like Eleanor Holmes Norton's Early Litigation Identification program); 
identify cases for early mediation by neutral party 

. • 	 "Opt out" alternative - NELA suggestion allowing Title VII CPs to opt out 
after 60 days instead of 180 days, as with ADA. 
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Issues invDlving CDlnmission Operotions 

• 	 Cha.rge frocessinl- cont . 

• 	 Yariation pf R.ipid Charge Processine (RCP) and Early Lineation 
Idenitification (ELD - . 

• 	 Commonlx Cited Problems with Cbarge Processine ­

• 	 The Charging Party (CP) must verify herlhis statement; the respondent's 
statement doeS not have to be sworn to 

• 	 Lack of training, including multicultural/sensitivity training, of intake and 
investigation staff; cannot address complex cases and, therefore, discourage 
CPs from filing them ! 

• 	 Boyko Issues - Mike Royko has written a series of articles criticizing the 
EEOC's administrative process, particularly the confidentiality restrictions 
(Medici.ADEA case) which prevent the parties from seeing the file during the 
investigation, and the failure to screen out apparently mentless charges (the . 
microchip in. the molar case). 

[Briefmgmaterial previously provided] 

• 	 Accessibility Issues - discouraging obstacles routinely· encountered in the 
administrative process by language minorities (monolingual and limited-English­
proficient), physically and mentally disabled people, .those with limited reading skills, 
and those without access to legal counsel 

• 	 Systemic Litigation - need' to develop and bring major impact cases early to send 
message; need coordination with other civil rights agencies with regard to targeting 

• 	 Ro1eslRelationsbips of Chair. Commissioners. General Counsel 

• 	 Commission Meetin&a - frequency, format, content 

• 	 Poticymalcing Process - currently no; formal process, no centralization; tends to be 
reactive? in response to issues arising in the field; any good policy is undercut in 
implementation; policy is not made ..in the sunshine. " 
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Issues involving Commission OpetUtions-cont. 

eContmyersial Enforcement Policies • 

.. 	 FuU Investigation 

• 	 Full Relief (v. lesser voluntary settlements) 

• 	 Emphasis of Individual. Charges over S)rstei:DiclClass 

• 	 Mission of the Agency - current view is solely law enforcement focus, no education 
loutreach focus and no assertion of federal eeo leadership role 

• 	 Jurisdiction/AytonomX of Field Offices - all litigation decisions have to be made by 
HQt field offices cannot proceed on their owrt 

• 	 State & I&gl FEPA Worksharing Contracts - Under TiUe VHf the EEOC must 
contract with qualifying State'and Local Fair Employment Practices Agencies 
(FEPAs) to process charges within the FEPAs jurisdictions. The quality of FEPA 
performance is a constant issue in Congressional oversight As noted in the 
Transition Report, new FEPAs charge.that contracts are not awarded competitively 
and, therefore, there is little incentive for the FEPAs with.contracts to perform well. 
Those FEP As in tum charge that they are provided with inadequate resources to 
perform their responsibilities. ' 

• [MEMO ON FEPAs TO COME] 

• 	' Tribal Employment Rights Otiani7.atiODS CIEROsl - EEOC contracts with TERas, 
which are akin to FEPAs, to process charges on Indian Reservations. The program is 
relatively new and small, with little attention having been given to it until Acting 

, Chairman Gallegos. 

·[MEMO ON TEROs TO COME] 

• 	 Computer Capacity - ChijTCeJLitjgation TrackinC Systems ­

* [.MEMO ON CURRENT EEOC COMPUTER SYSTEM:S TO COME] 
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Issues involving Commission Opel'tllions - cont. 

• 	 Perfonnance ReviewslAwants - Chairman Major Owens' staff has complained about 
the :reportedly large performance awards given to favored Commission staff, despite 
record poor performance by· the agency. 

• 	 Improyin~ Commission Service to TraditiQnally Underserved Communities - Refer to 
Serrano Amendment of the Civil Rights Act of 1991, which mandates that the EEOC 
conduct an education and outreach program for historically underserved communities. 

• 	 Commission's Technical Assistam;e Role - The Technical Assistance Revolving Fund 
was authorized in 1992 to establish a revolving {undlo finance the cost of providing 
education, technical assistance, and training. The :Fund's corpus was authorized 
through a transfer of $1,000,000 from the Commission's Salaries and Expenses 
appropriation. The activities sponsored by .th~ Fund for a fee are meant to 
supplement basic informational materials and services provided free by the EEOC. 
The Fund became operational in FY 1993 and supponed over 40 Technical Assistance 
Program Seminars (TAPS). These seminars were targeted almost exclusively tQ the 
employer community. 
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MEMORANDUM 

TO: Steve Warnath 
FROM: Willie Epps, Jr. 
DATE: July 13, 1994 
RE: Questions for EEOC Nominees 

TITLE VII: 

St. Marv's Honor Center v. Hicks, 113 S.Ct. 2742 (1993), was a 
major setback for plaintiffs attempting to prove disparate 
treatment under Title VII of the Civil Rights Act of 1964. In 
Hicks, the Court held that the plaintiff does not necessarily 
prevail upon the showing of pretext and still maintains the 

'burden of proving that the action in question was discriminatory. 

01. Do you agree with the Court's holding in Hicks? 

02. Or do you a favor the old scheme announced in McDonnell 
Douglas and Burdine where (1) plaintiff has burden to show prima 
facie case; (2) if plaintiff shows prima facie case, the burden 
shifts to the defendant to. articulate some legitimate, 
nondiscriminatory reason for the employee's rejection; (3) should 
the defendant carry this burden, the plaintiff must then have the 
opportunity to prove by preponderance of the evidence that the 
legitimate reasons offered by the defendant were not true 
reasons, but were pretext for discrimination? 

.~ t. 

[Legislation to reverse Hicks has been introduced in both the 
Senate and House. Senators Metzenbaum (principle sponsor), Simon 
and Wofford are sponsors. There are three bills in 'all that have 
been introduced to reverse Hicks. The principle bill is Civil 
Rights Standards Restoration Act, S. 1776 (Metzenbaum)/ H.R. 3680 
(Owens) . 

~ '~t. 
FTitle VII of the Civil Rights Act of 1964, requires the 
elimination of artificial, arbitrary, and unnecessary barriers to 
~emp~oyment that operate invidiously to discriminate on the basis 
_of race and/or sex. if an employment practice that operates to 
exclude racial minorities or women'cannot be shown to be related 
to job performance, it is prohibited, notwithstanding the 
employer's lack of discriminatory intent. 

03. As a member of the EEOC, how will you ensure .that 
employer tests are valid and that employer selection procedure is 
predictive of or significantly correlated with important elements 
of job performance? 

04. If you use the Uniform Guidelines on Employee Selection 
Procedures (UGESP), how will you ensure that its use will not 
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lead to quotas and undermine efforts to improve and ~mphasize 
educational achievement? 

In July 1993, the 9th Circuit rejected the EEOC National Origin 
Discrimination Guidelines and held that English-only workplace 
rules have no significant adverse impact on bilingual workers 
because the bilingual workers could comply with the rule. 

05. What role, if any, should English-only rules have in 

the American workplace? 


06. Do you believe the EEOC should continue to enforce the 
National Origin Discrimination Guidelines -- that state that 
English~only rules are prima facie discriminatory -- despite the 
9th Circuit's decision? 

[On June 1, 1994, the Solicitor Gemeral, together with the EEOC, 
filed an amicus brief in support of granting certiorari in the 
case. Cert was denied o~ June 20, 1994.] 

As you know, Gilmer v. Interstate/Johnson is a 1991 Supreme Court 
decision which held that courts can compel arbitration of Federal 
discrimination claims brought by a broker against his or her 
employer pursuant to the mandatory arbitration policy of a stock 
exchange. 

07. As a member of the EEOC, will you support the use of 
non-collectively bargained corporate personnel policies which 
comp~J,..· ~mployees to arl:>i trate claims under an employer's 
estabiishedprocedures rather than using the administrative and 
judicial procedures established under federal equal employment 
statutes? 

[Legislation to reverse Gilmer and address the use of mandatory 
arbitration is a high priority for AARP and other. aging 
organizations.] 

It is well documented that discrimination on multiple bases is a 
serious problem. For example, an employer may hire African 
American and Hispanic men and Anglo women, but no African 
American or Hispanic women. That employer may have a defense to 
either a race or a sex claim under a traditional view of the law 
(Le., he hires racial minorities and women and is, therefore, 
not liable under Title VII). 

08. What types of policies should the EEOC implement to 
address problems of multiple discrimination which cut across 
statutes (i.e., race and disability or gender and age)? 

WOMEN'S ISSUES UNDER TITLE VII: 

PHOTOCOPY . 

PRESERVATION 
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do 
First Amendment? 

Q12. 

Q9. .. Should the E~OC set asid'e sexual harassment for 
separate treatment on the grounds that sexual harassment "raises 
issues about human interaction that are. to some extent unique in 
comparison to 'other harassment and, thus may warrant s'eparate 
emphasis? '.' 

QlO. Do you agree or disagree with the Supreme Court 
holdings in Harris v. Forklift Systems (1993) and Meritor Savings 
Bank v. Vinson (1986) which provided that the same standards for 
determining liability and remedy should be applied to all types 
of hosti~e work environment harassment, both sexual and non­

,sexual harassment? 

How will you ensure that EEOC Guidelines on Harassment 
no~ interfere with religiou.s freedom as guaranteed by the 

Should employers have the right (and do they have'the 
responsibility) to. bar fertile women from j9bs in which they 
would be exposed to toxic substances that could harm :the fetuses 
that women might carry? . 

POST-CIVIL RIGHT~ ACT '9i'ISSUES: 

The Civil Rights Act of 1991 placed caps on damages for 
intentional discrimination. 

Q13·. Do' you suppc;:>rtlegislation to remove the caps on 
damage~ for intention~l discrimi~ation as provided in the Civil 
Rights Act of 1991? 

Q14. Do you support legislation to delete special exemption 
in the Civil Rights Act of 1991.forthe Wards Cove case, which 
affects primarily Asian Paci·fic Ame,ricans who previously worked 
or are now employed by Wards. Cove Packing Company? . 

As you know, . the Civil Rights Act of 1991 amended only Title VII 
and the ADA.' Application to theADEA was not addressed .... This 
means that expert witness fees are not availabie under ADEA. 

Q15. .Do you support legislation that would make the Civil 
Right~ Act of. 1991 applicable to ADEA? .. 

Q16. shouid the Civil Rights Act' of 1991 be applied 
retroactively to cases arising prior to passage of the Act? 

.'. 

EQUAL' PAY 'ACT: 

The Equal Pay Act prohibits unequal pay. for equal or· 
"substantially equal" .work. '.' 
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Ql.7 ~ .As a member of the EEOC, wili you make EPA en~orcement· , 
a priority? 

Q18. Will you work with other agencies to encourage 

compliance with the EP~? 


Q19,. Do you support using the concept "comparab;Leworth" 
'when determining whether an employer has complied with,the Equal 

" Pay Act? 

Q20. Does' "comparable worth" ignore, market forces such as 
supply arid demand? 

Q21. Does"comparabl'e worth" focus too much 'on equal , 

results rather than on equal opportunity? 


Q22. Is ttcomparable ~orth" workable in practice?' 

Q23. Can· jobs be,evaluated by ,fixed standards? 

Q24. Is nworth lt deter~:ihed by wages or is it subject to 
changes in competition, consumer preferences and' pew technology?' 

Q25~' Do you support iegislation t,hat prohibits pay, ' ... ' 
discrimination on the basis of sex, ,race, or national or!ginin 
jobs of equivalent value? 

Q26.,' Is" it legitimate determine "equivalent val;ue lt by 

comparing the skills, effort, responsibility, 'and working 

conditions required of the jobs? 


AGE DISCRIMINATION. IN· EMPLOYMENT ACT (ADEA): 

Age discrimination in employment continues to plague ,those older 
Americans who want to cO'ntip.ue' to be productive members of 
society in their later years. Too often employers ,base 'their 
hiring and 'retirement decisions on'age alone when valid and job­
related tests are'viable alternatives. 

'. ,~ . 
Q27. Do you support calls for further study on :the use of 

testing in place of age? 

Q28. What tests are available to replace age as 'a predictor 
6f job,performance? 

,Q29. Should state aI}diocal, governments be permitted to use 
age 'as a basis 'for' hiring" arid retaining law enforcement officers 
and firefighters? 

Q30. Should there be a mandatory retirement ageiorfed,eral, 
law enforcement officers ,and firefighters, Capitol Police, and ' 
air traffic controllers?' 
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031. How will you ensure that older employees are not 
treated, differently or unfair~y when ~mployers r,educ;:e their 
workforce? 

032. Should the EEOC continue to apply th~ disparate impact 
theory under the ADEA? ' 

OLDER WORKERS ,BENEFIT PROTECTION ACT: 

033. In your opinion, does ADEA permit early retirement 
incentive offering an incent,ive only to persons, under a specified 
age ("Capriano" plans)? , ' ' 

MORE NEEDED 

FEDERAL SECTOR,ENFORCEMENT 

Many in ,the Senate are concerned with the Federal EEO,qomplaint 
process. Since Executive Orde~ 12097 gives EEOC lead 
'coordinating responsibility for 'all ,federal EEO programs and 
activities ••• 

'034. What can· be done to eliminate real, and perceived 
conflict of interest in the current process whereby the agency 
reviews its own discriminatory conduct? 

035. Do you support efforts to both streamline complaint 
procedures and provide mandatory time limits for processing as 
ways to improve the complaint process?, 

036. 'How can EEOC best deter ,future discriminatory conduct 
, by federal employees who have'discriminated in the past? 

037. How costly will the reform of the Federal,EEO 
complaint process be for the American taxpayer? 

038. What cal\ the EEOC do' to' eliminate discrimina'tion in 
federal employment on ,the ,basis of sexual orientation? 

TESTERS: 
, , 

039. What is 'a "tester" in the, employment context as 
opposed to in the housing context? 

040~ 'Who generally uses t~sters? 

041. 
area? 

Have, testers been used intensively in the ~mployment, 

042. should testers be used more intensively'in the 
employment' area? 
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Q43. Do you believe testers have standing,to file charges , 
6f employment, discrimination against employers, employment 
agencies and/or .labor organizations which have discriminated 
against ,them' because of their race, ,color, religiqn, sex or 
national origin? 

Q44. ,Should standing under Title VI I be broa~Uy':, 
constructed? ' , 

Q45. Should EEOC field offices accept charges ',from 
"testers" and/or civil rights organizations filing charges on 
behalf of testers? 

Q46. Should EEOC,administer an enforcement program which 
includes the use of testers by private and "substantially 
equivalent" state/localgov'ernment fair employment agencies? 

ISSUES INVOLVING COMMISSION OPERATIONS 

Q47. As a member of the EEOC, will you attempt to provide 
more adequate multicultural/sensitivity training for the EEOC 
staff? 

Q48. Will you require staff members to attend additional 
training sessions in the areas of intake~ invest,igation and 
compl~x litigation? 

Q49. W~at will you do to make your staff more accessible to 
minorities, physically and m~ntally disabled people, 'and thos~ 
with limited readihgskills? 

Q50. What' types or partnerships, if any, will you create 
with civil rights and advocacy organizatio~s? 

Q51. What insights,' ·if any, do you have regarding improving 
the frequency, format and content of Commission meetings? ' 

The Commission has b~ef? characterized as "reactiv~" and closed, 
organization~ 

, , 

Q52. What will you do to make the Commission's policymaking 
process more centralized and proactive? 

Q53. What' steps can the Commission take to ~ake' sure good. 
policy is not undercut in implementation and that policy is, made, 
in the open? 

" I 
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