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INTRODUCTORY BRIEFINGS FOR EEOC NOMINEES

I

“riday, June 24

- Room 180 Old Executive Office Building

11:00- Noon. . ‘ Géneralﬂ‘tle WI

Issues

‘Puerto Rican Legal Defense & Educatxon Fund (PRLDEF)
Ken Klmerhng ‘ :

People’ For the American Way |
Elliot Mincberg
Larry Ottinger .

Kerry Scanlon - Deputy Assistant Attorney General for Civil Rights -

Nbon‘- 1'00 - ADA!DisfabiIity Issues

Cha.l Feldblum

Director of the Federal I.eglslanon Chmc at Georgetown Umversuy Law Center -

-Bazelon Center for Mental Health Law :

~ Mary Giliberti
Ira Burnim

* Pat Wright of DREDF has been

3:00-4:00 Womeﬁs"fs;saes “

Natmnal Womens I.aw Center
Marcxa Greenberger

‘Womens Legal Defense Fund (WLDF) -

Donna Lenhoff
. Jocelyn Frye

invited, but is not yet confirmed.

- Break -




~ Womens’ Issues - cont.

NOW Legal Defense Fund
Lynn Schafran

' Wider Opportunities for Women -
Cindy Marano

Women Work (f/k/a Displaced Homemakers) |

Jill Miller
ACLU Womens’ Rights Project
Marcia Thurmond
4:00 - 5:00 Aging Issues

AARP
Michele Pollak

National Senior Citizens Law Center
Burton Fretz

Christopher Mackaronis

Private practitioner Specializing in age discrimination litigation

(Formerly of both EEOC’s Offic

e of Legal Counsel and AARP)

- END -




U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Lo
2 A i) Washington, D.C. 20507
fosaady ”
 MEMORANDUM
. Tos Alfred Ramirez, Office of Presidential.P sonnel
From: dohn Dean, White‘House Liaison, EEOC

Subject: Clarification |[of EEOC’s role in the "overall minority
employment rate” issue

Date: September 16, 1993 -

Reference: The Wall Street Journal, "Losing Ground," 9/14/93

The Washington Post, William Raspberry,
‘"Lots of Reasons, One Bad. Result," 9/15/93

Both of the above referenced artlcles suggest a major EEOC
role in the overall or general minority employment rates used by
the Department of Labor 1n evaluatlng private sector affirmative
employment plans. The following is offered as a point of

~clarification.

EEOC collects racial data from federal and local
governmental entities. and from private employers with 100 or more
employees. Such data is collected using. the EEO-1 form which
breaks out the followlng five racial groups by job category;
white excluding Hlspanlc, black excluding Hispanic, Hispanic,
Asian-American/Pacific Islander and American Indian/Alaskan
native. |

EEOC has responsibility for compliance reviews of federal
affirmative employment plans. In investigating individual,
systematic and class complaints in the federal and private
sectors, EEOC will use racial breakout data to review the

‘employment rate for minorities in each racial category and for

their distribution in the employer’s career ladder.

The Department of Labor, Office of Federal Contract
Compliance Programs (OFCCP) requires private employers with 50 or
more employees to submit affirmative employment plans if they
have government contracts. OFCCP uses EEO-1 data supplied by
EEOC to determine such employer’s overall minority employment
rates. ‘

OFCCP is responsible for compliance reviews of such private
affirmative employment plans. Only when their compliance reviews
or “audits" are undertaken wlll OFCCP conduct an analysis of
racial breakouts.




From EEOC’s perspectiv

e, it is important that any
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Administration official involved in any civil rights presentation

at a Congressional Black C
this information. :

| . .
aucus conference session be aware of




MEMORANDUM

TO: Steve Warnéth'

FROM: . Willie Epps, Jr.
DATE: 11 July 1994
RE: Major Supreme Court Cases in

Employment Discrimination

Title VII:

Griszgs v, Duke Power Company, -401.U.S. 424 1971):

Case cstabhshcd the dlsparate lmpact theory of discrimination.

This North Carolina power cempany had a policy of requlnng a high school dlploma
or passing -of intelligence tests as a- condition of employment in or transfer to jobs at the
plant.” Black workers charged that these %cqmrements were not directed at or intended to
measure ability to learn to perform a pamcular job or categories of jobs; requirements
Operated to disqualify blacks at a substantially higher rate than white applicants; and the jobs'
in questlon formerly had been filled by white employees as part of a longstandmg practlcc of

. giving preferences to whites. - o

Chief Justice Burger, writing for the 8-0 ma}orlty, stated that Title VII of the Civil

‘Rights Act of 1964, requires the chmmatlon of such artificial, arbitrary, and unnecessary

barriers to employment that- operate mv1d10usly to discriminate on the basis of race. If an
employment practice that operates to exclude African-Americans cannot be shown to be
related to job performance, it is prohibited, notwithstanding the employer's lack of
discriminatory intent. The EEOC, comporting with the intent of Congress, must insure that
tests used by employers measure the person for the job and not the person in the abstract.

McDonnell Douglas Corp. v. Green, 41»1 U.S. 792 (1973):

‘Case outlines burdens of proof in Jrace dlscrlmmatlon cases.

African-American ‘male claimed that he was denied rc—employment "because of his
involvement in civil rights activities" and "because of his race and color." Company denied
discrimination and asserted that its failure to re~employ this man was based upon and
justified by his participation in the unlawful conduct against it. The critical issue resolved in
this case concerns the order and allocat:o'n of proof i in a private, non— class action challcngmg
employment discrimination. : ‘ :

Justice Powell, delivering the oplmon for a unanimous Court, ruled that in a pnvatc
non—class—action complaint under Title VII charging racial employment discrimination, the
plaintiff has the burden of establishing a }prima‘facie case, which he or she can satisfy by

.showing that (1) s/he belongs to a racial :minority; (2) s/he applied and was qualified for a job -

that the employer was trying to fill; (3) though qualified, s/he was rejected; and (4) thereafter
the employer continued to seek applicants with plaintiff's qualifications. Employer then has
the opportunity to provide non—discriminatory reasons for the company's decision. If the
company provides "non-discriminatory reasons” for its decision, the plaintiff must then show
that the emplover's stated reasons were pretextual. ‘




Pretext can be shown, for example, by presenting evidence that white employees
involved in acts against the company of comparable seriousness were nevertheless retained or
rehired; including facts as to the company's treatment of plaintiff during prior term of
employment; analyzing company's reaction to plaintiff's legitimate civil rights activities; and
examining the company's general policy Iand practice with respect to minority employment.
This evidence will help to prove that the presumptively valid reasons for rejection of the
applicant were in fact a coverup for a rac1a11y dlscnmmatory decision.

Franks v. Bowman Transportation Co., _424 US 74? (19?_’6):

Seniority rights. : '
'Race discrimination was detected in company's employment of over-the-road (OTR)
truck drivers. Black applicants were denied employment because of their race after the

effective date and in violation of Title VII of the Civil Rights Act of 1964. The Court, 5-3,
approved seniority awards by lower couxi*ts dating back to rejection of the job application.

* Retroactive seniority was appropriate remedy, and such awards should be made in most cases
where a seniority system exists and discrimination i Is proved, Justice Brennan said while -
delivering the opinion of the Court. ,

Such awards fulfill the "make—whole". purposes of Title VII. Without them, the victim
of job discrimination "will never obtain his rightful place in the hierarchy of seniority
according to which these various employ'ment benefits are distributed. He will perpetually
remain subordinate to persons who, but for the illegal discrimination, would have been in
respect to entitlement to these benefits hlS inferior."

The Court did not distinguish between benefit seniority, which determines such mattcrs

‘as length of vacation and pension benefits, and competitive seniority, which determines issues
such as the order in which employees are 1a1d off and rehired, promotcd and transferred. -

General Elecmc Co. v, Gllbert 429 U. S 125 (1976): ' .

Pregnancy not covered in companys health plan.

This class action was brought by women-employees who charged that the disability
plan of Gcncral Electric constitutes sex discrimination in violation of Title VII of the Civil
Rights Act of 1964. Under the plan GE provides nonoccupational sickness and accident
benefits- to all of its employees, but disabilities for pregnancy are excluded. ‘

Justice Rehnquist wroté for the snx-]ustlce majority that "[E]xclusion of pregnancy
from a dlsablhty benefits plan providing |general coverage is not gender-based discrimination
at all." The plan covered some risks, but not others; there was no risk from which men were
protected, but not women, or vice versa.| '

In dissent, Justice Brennan wrote: "Surely it offends common sense to suggest...that a
~ classification revolving around pregnancy‘f is not, at the. minimum, strongly 'sex related.'
Pregnancy exclusions...both financially burden women workers and act to break down the
- continuity of the employment relationship, thereby exacerbatmg women's comparatively
transient role in the labor force."

EEOC, p. 2




~ This decision led to the enactment of the Pregnancy Discrimination Act, which
overturned Gilbert. ' ‘

Trans World Airlines v. Hardison, 432/U.S. 63 (1977):

) Semonty system—— absent mtentmnal dlscnmmatlon-— can have dlscnmmatory
consequences. ‘

A TWA employee's religious beht‘:fs prohlbltcd him from working on Saturdays.
TWA made attempts to accommodate him, and these were successful mainly because on his
job at the time he had sufficient semonty1 to regularly observe Saturday as his Sabbath. But
when he sought, and transferred to another job where he was asked to work' Saturdays and
where he had low seniority, problems began to rise. No accommodations could be reached in
second job; employee claimed religious dlscrmnnatlon in v1olat10n of Title VII of the Civil
‘Rights Act of 1964.

Justice White and the Court, 7-2, ]found that an employer's statutory duty reasonably
to accommodate the religious practices of employees' does not require a departure from a
seniority system for the benefit of an individual whose religious beliefs prevented him from
working on Saturday: "Absent a dlscnmlnatory purpose, the operation of a seniority system
cannot be an unlawful employment practlcc even if the system has some dlscnmmatory
‘consequences.”

Dothard v. Rawlinson, 433 U.S. 321 1977):

Job requirements must be job related. : . A

Woman's application for employment as a "correctional counselor” (prison guard) in
Alabama was rejected because she failed to meet the minimum 120-pound weight
requirement of an Alabama statute, Wthh establishes a height minimum of 5 feet 2 inches.
She filed a lawsuit with the EEOC challcnglng the statutory height and weight requirements
and a regulation establlshmg gender crlterla for assigning correctional counselors to "contact”
positions as violative of Title VII of the C1v1l Rights Act of 1964. She also challenged the
law on the grounds that it would dlsquahfy more than 40 percent of the women in the
country but less than 1.percent of the men.

Justice Stewart, delivering the opinion of the Court, ruled this pnma facie evidence of
sex discrimination because the apparently |neutral’ physical requirements "select applicants for
hire in a significantly discriminatory pattern.” The state was then required to show-that the
height and weight requirements had a "mémfcst relationship” to the ]ob in question. This the
 state failed to do, the Court said. l

The Court did uphold, however, a prowsmn of the Alabama statute that prohibited
women from filling positions that brought| them into close proximity with inmates. In this
case, the majority said an employec's "very womanhood" would make her vulnerable to
sexual and other attacks by inmates and thus "undermine her capacity to provide the security
that is the essence of a correctional couns'clors responsibility.”

Justice Marshall, with Brennan, dissented. The majority decision ' 'perpetuates one of
the most insidious of the old myths about women —- that women, wittinigly or not, are

EEOC, p. 3




seductive sexual objects." The majority, Marshall wrote, makes women "pay the price in lost
job opportunities for the threat of depraved conduct by prison inmates....The proper response
to inevitable attacks on both female and male guards is ... to take swift and sure punitive
actions against the inmate offenders.” ’ '

- Hazelwood School District v. United States, 433 U.S.'299 a977):

Statistics can be used to prove dlslcnmmatlon ‘

United States brought action against the Hazelwood School District alleging that
school district officials were engaged in a "pattern or practice” of teacher employment
discrimination in violation of Title VII of the Civil Rights Act of 1964.

 Justice Stewart and the Court, 8- 1 ruled that a prime facie case may be established by
showing a general pattern of dlscnmmatlon rather than individual acts of 1llegallty "Statistics
can be an important source of proof in such cases since 'absent explanation, it is ordinarily to
be expected that non-discriminatory hmng practices will in time result in a work force more
or less representative of the racial and ethmc composition of the population in the community
from which employees are hired," even though Title VII "imposes no requirement that a work
force mirror the general population.” Th%\t is, the proper statistical comparison in pattern—or—
practice action against school district for alleged racial discrimination in hiring practices is
between the percentage of black teachers employed in school district and the percentage of
black teachers in relevant labor market. ‘ :

Cifv of Los Angeles Dept. of Water and Power v. Mahhart, 435 U.S. 702 (1977):

Women do not have to contribute more money than men to-pension fund to get the
same benefits. - B , ‘ . ‘

Suit was filed by present and former female employees of the L.A. Dept. of Water and"
Power, alleging that the Department's requirement that female employees make larger
contributions to its pension fund than male employees violated Title VII of the Civil Rights.
Act of 1964, which make it unlawful to discriminate on the basis of an individual's sex.

Justice Stevens, writing for the Co!urt, stated that even though women usually live ‘
longer than men, that generalization does not justify obligating women to.make larger pension
fund contributions in order to receive equal monthly benefits after retirement. Since the focus
of Title VII is on the individual, the use of sex—segregated actuarial tables that differentiate
solely on the basis of generalizations about life expectancy of women as-a class violates Title
VIL ‘ ‘ ' ‘

Texas Déht. of Communitv Affairs v. Burdine, 450 U.S. 248 (1981):

Burden shifts in discrimination cases outlmed

* Employee filed suit alleging that her termination of employment w1th the Statc of
Texas was predicated on gender discrimination in violation of Title VII of the Civil Rights
Act of 1964. The case focuses on the burden of proof in Title VII cases.

EEOC, p. 4.




- Justice Powell, delivering the opmlon for a unanimous Court, held that when a
plaintiff in a Title VII case has proved a prima facie case of employment discrimination, the
defendant bears only the burden of expl?mmg clearly the nondiscriminatory reasons for its
actions. That is to say, while the burden of production shifts to the employer upon
establishment of a prima facie case, the burden of persuasion remains with the plaintiff at all
times: "The burden that shifts to the defendant . is to rebut the presumption of discrimination
by producmg evidence that the plamtlff was rejected ... for a legitimate, nondiscriminatory
reason.”

Countv of Washlngton V. Gunther, 462 U.S. 161 (1981)

Scx-based wage dlscrlmmatlon ‘

Women brought lawsuit alleging sex-based waged discrimination under Tltle VII of
the Civil Rights Act of 1964. Employers own job evaluations showed female jail-guard
positions to be worth 95% as much as male guard positions, but the employer proceeded to
pay women guards only 70% as much as men. !

Court held that claims for sex—based wage discrimination may be brought under Tltlc
VI, whether or not a co-worker of the opposne sex receives higher pay for equal work.’
Sex-based wage discrimination may violate Title VII even if it does not violate Equal Pay
Act.

- Connecticut v. Teal, 457 U.S. 440 (1982):4«_

Disparate impact claims can be bz‘xsed on a component of a selection process. .

A Connecticut state agency had the policy of provisionally promoting employees to
the position of supervisor. To attain permanent status as supervisors, employees had to
participate in a selection process that rcqt'nred a written examination. A group of black -
employees who failed the test filed suit allegmg that state agency violated Title VII of the
Civil Rights Act of 1964 by requiring, ‘as an absolute condition for consideration for
promotion, that applicants pass a written test that dlspropomonatcly exclude blacks and was
not job related. State agency claimed that plaintiffs were precluded from establishing a prima
facie case because its job selection proce§s, of which the test was a part ultimately resulted in
selection of greater proportion of blacks than whites.

Justice Brennan, delivering the. oplmon of the Court, 5-4, held that state agency's
nondiscriminatory "bottom line" does not|preclude respondents from establishing a prima

facie case nor does it provide petitioners with a defense to such a case. The fact that a

workforce is racially balanced does not immunize an employer from liability for acts of
-discrimination. A disparate impact claim can be based on a-component of a selection process,

even if there is no disparate impact in the entire selection process, i.c., at the "bottom line."

Newport News Shipbuilding and Dry Dock v. EEOC, 462 U.S. 669 (1983): ‘

Men and women should receive comparable fringe benefits from employers regardlcss
of sex.

EEOC, p. 5




After the passagc of thc Pre.gnancy Dlscnmmatlon Act of 1978 (an amendment to
Title VII of the Civil Rights Act of 1964) employer amended its health insurance plan to
provide its female employees with hospltahzatlon benefits for pregnancy-related conditions to
the same extent as for other medical conditions, but the plan provided less extensive
pregnancy benefits for spouses of male cmployees Employer filed action challenging the
EEOC's guidelines which indicated that t‘hc amended plan was unlawful, and the EEOC in
turn filed an action against employer alleging discrimination on the basis of sex against male
~ employees in cmployers provision of hOSpltal benefits.

Justice Stevens, in a 7-2 dcaslon, held that fringe benefits are part of the

compcnsat10n terms, conditions and privileges of cmploymcnt” which must be provided on

non-discriminatory basis. Thus, employer's health plan, which provided female employees
with hospitalization benefits for pregnancy but provided less extensive pregnancy benefits to
spouses of male c'mployees discriminated against male ‘employees in violation of Title VII.

|
Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986)

Sexual harassment is a form of sex dlscrlmmatlon under Title VIL ~
Former female employee of a bank brought action against the bank and her supervisor
_ at the bank, claiming that during her employmcnt at the bank she had been subjected to
" sexual harassment by the supervisor in violation of Title VII of the Civil Rights Act of 1964.
Bank and supervisor maintained that any| sexual interaction between the former employee and
~ the supervisor was voluntary. -
Justice Rchnqu1st in a unanimous demswn, argued that the language of Tltle VII is
not limited to "economic” or "tangible" discrimination. The phrase "terms, conditions, or
privileges of employment” evinces a conigre'ssional intent "'to strike at the entire spectrum of
disparate treatment of men and women'™ in employment. Sexual harassment is a form of sex
discrimination in violation of Title VII A plaintiff can establish a violation of Title VII by
proving that s/he was subjected to a hostile or abusive work environment, even if there was
no economic or tangible injury. ‘Agency [principles should be used for guidance in
determining employer liability for sexual harassment.- '

Johnson v. Transportation Agency, Santa Clara County, California, 480 U.S. 616 (1987):

Affirmative action "goals" are constitutional. ,

Agency voluntarily adopted an afﬁrmatlve action plan for hiring and promoting
minorities and women. The plan provides that in making promotions to positions within a
traditionally segregated job clasmflcatlonlm which women have been significantly
underrepresented, the agency is authorized to consider as one factor the sex of a qualified
applicant.  Plan-had no quotas, just short~term goals. Male.employee and female employee
applied for the same promotion, within the skilled craft worker job classification. Of the 238
existing positions, not one was held by a’woman. Both the male employee and female
employee were equally qualified. The job was given to the female employee, with her sex
being the determinating factors in her selection. Male employee then filed suit claxmlng that
~such actions violated Title VII of the Civil nghts Act of 1964.

EEOC, p. 6




Justice Brennan, writing for the 6-3 Court, stated that the agency appropriately took
account of Joyce's sex as one factor in determining that she should be promoted. The agency
plan represented a flexible, moderate, ca‘se—by—case approach to effecting a gradual
improvement in the representation of minorities and women in the agency's work force, and is
consistent with Title VII.. Plan did not trammel the rights-of non—minorities. -

Price Waterhotise v. Hopkins, 490 U.S 228 (1989):

Sex discrimination can be an element in.a firing decision. " :

A female senior manager in an office of a large professional accounting partnership
was neither offered nor denied partnership when she was proposed for partnership. Instead
her candidacy was held for recons1derat1on the following year. Later the partners in her
office refused to repropose her for partnershlp She then filed suit under Title VII of the
Civil Rights Act of 1964, charging that the partnership discriminated against her on the ba51s
of sex in its partnership decisions.

Justice Brennan, delivering the 6—‘3 decision of the Court, stated that plaintiff proved
that although gender discrimination played a part in the job decision, employer may avoid
liability by proving that it had a "mixed motive," i.e., it would have made the same decision
regardless of discrimination. That is, defendant is 11ab1e for discrimination in employment _
unless it shows by a preponderance of the evidence that the same employment decmon would
" have been reached without the discrimination. : '

Case was overturned by the C1v11 Rights Act of 1991

Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989):

Case makes it tougher to prove race discrimination. ‘

Jobs at packing company fall mto‘ two categories: unskllled Wthh are filled pr1mar11y
by nonwhites; and skilled positions- whlch are filled predominantly with white workers, and
* virtually all pay more than unskilled positions. A class of non-white workers filed suit under
Title VII of the Civil Rights Act of 1964‘ alleging that the company's hiring/promotion
practices were responsible for the work force's racial stratification and had denied them' the
opportunity to work at skilled jobs on thel. basis of race.

Justice White, delivering the 5-4 de0151on of the Court, wrote that the plaintiff
maintains burden of persuasion in dlsparate impact case. Employer's burden ‘is only to
produce evidence that practice 51gmflcant1y serves business needs. To make out prima facie
case of impact, plamt1ff must show that dlsparlty is result of one or more spec1flc job
practices. ‘ :

Decision overturned by the Civil Rights Act of 1991.

United Auto Workers v. Johnson Controls, 499 U.S. 187 (1991):
Sex-specific fetal-protection policy illegal.

Battery manufacturing process at plant exposed workers to high level of lead, which
entailed health risks, including the risk of harm to any fetus carried by a female employee.

EEOC, p. 7




After eight of its employees became- pregnant while maintaining blood lead levels exceeding
that noted by OSHA as critical for a worker plannmg to have a family, company announced a
policy barring all women, except those “‘/hose infertility was medically documented, from jobs.
involving actual or potential lead exposure exceeding OSHA standard.. A group of female
employees filed a class action claiming that the policy constltuted sex dlscrlmmatlon violative
- of Title VII of the Civil Rights Act of 1964 .

Justice Blackmun, delivering the 9-0 opinion of the Court stated that Title VII as
amended by the Pregnancy Discrimination Act, forbids sex-specific fetal-protection policies.
The pollcy is not neutral because it does|not apply to the reproductive capacity of the
company's male employees in the same way as it applles to that of the females.

Such a policy also could not be ]dstlﬁed as a bona fide occupational qualification

I
analysis because women could perform the essent1al functions of the job at issue.

St. Mary s Honor Center v. chks 113|S.Ct. 2742 (1993)

Case creates hxgher standard to pere race dlscrlmmatlon

Halfway house employed Hicks as a correctional officer and later a shift commander.
After being demoted and ultimately dlscharged Hicks filed suit, alleging that these actions
had been taken because of his race in v101at10n of Title VII of the Civil Rights Act of 1964.
At trial court, Hicks established a prima facie case of racial discrimination; the halfway house .
rebutted that presumption by introducing evidence of two legitimate, nondiscriminatory
reasons for their actions; and then the halfway house's reasons were determined to be
pretexual.
, The Supreme Court held, 5-4, that when the reasons offered for an adverse
employment decision are not credible, the fact finder is not compelled to find for a plaintiff.
Justice Scalia wrote that the burden of proof remains-at all time with the plamtlff to show i
intentional discrimination. ' } : :

. Justice Souter, with whom Justlce§ White, Blackmun and Stevens- join, dissented.
Justice Souter stated: "Ignoring language to the contrary in both McDonnell Douglas and
Burdine; the Court holds that, once a Title VII plaintiff succeeds in showing at trial that the
defendant has come forward with pretextt{xal reasons for its actions in response to a prima
facie showing of discrimination, the factfinder still may proceed to roam the record, searching
for some nondiscriminatory explanation that the defendant has not raised and that the plaintiff
has had no fair opportunity to disprove." | The neW‘scheme'is termed "unfair and
-.unworkable." ‘

, Old scheme announced in McDonnell Douglas and Burdine: (1) plamtlff has burden
“to show prima facie.case; (2) if plaintiff s‘hows prima facie case, the burden shifts to the
defendant to. articulate some legitimate, nondiscriminatory reason for the employee's rejection;
(3) should defendant carry this burden, the plaintiff must then have the opportunity to prove
by preponderance of the evidence that the legitimate reasons offered by the defendant were

not its true reasons, but were pretext for dlscrlmlnatlon

Harris v. Forklift Svstems, 114 S.Ct. 367 (1993):

EEOC, p. 8




Female employee sued former employer claiming that his conduct toward her
constituted "abusive work environment" harassment because of her gender in violation of
Title VII of the Civil Rights Act of 1964 Lower courts determined that eniployer's insults
and sexual innuendos were not "so sevcre as to seriously affect [her] psychological well-
being" or lead her to "suffer injury."

- Justice O'Connor, writing for a unanimous Court, concluded that plaintiff is not
required to prove psychological harm in order to prevail on a hostile environment sexual
harassment claim. To prove hostile envrronmcnt plaintiff must prove that reasonable person
would find environment hostile or abuswc and that the plamtlff subjectively perceived
-environment as abusrve :

. Sexual harassment equals "abusive: work environment."

Landgraf v. USI Film Products, 62 U.s[;.L;w. 4255 (U.S. Apr. 26, 1994):

'Civil Rights Act of 1991 is NOT retroactive. '

Justice O'Connor, writing for a unanimous Cdurt, stated that Sectlons 101 and 102 of
the Civil Rights Act of 1991 (overrulmg tPatterson v. Mcl ean Credit Union and authorizing
damiages and jury trials) may not be apphgd to pending cases. Neither language of Act nor
its legislative history manifest clear Congressional intent that Act be retroactive. Substantive
provisions such as Sections 101 and 102, that impair rrghts a.party had when s/he acted or
increased liability, are presumptlvely prospective.

. Age Discrimination in Employment Act: |-

Johnson v. Mayor of Baltimore, 472 U.S. 353 (1985):
Mandatory retirement age must. be based on a bona fide occupatienal qualification.
Age Discrimination in Employment Act of 1967 prohibits employers from
discriminating on the basis of age against employees who are between the ages of 40 and 70
by discharging them or requiring them to|retire involuntarily, except when age is shown to be
"a bona fide occupational quallfrcatron [BFOQ] reasonably necessary to the normal operation
of the particular business." Some fcderaltcrvrl servants were not covered by this Act.
City of Baltimore maintained an age 55.mandatory retirement for firefighters based on
* the federal civil service state which appliéd an age 55 mandatory retirement for federal
firefighters. City employec filed suit claiming that the Act was violated by, the City of’
Baltimore.
. Justice Marshall, wntmg for a unammous Court, argued that City of Baltimore must
" prove that its age 55 mandatory retirement for firefighters was based on a BFOQ. It is not
sufficient for the City to simply point-out or reference a federal service: state - Wthh appllcd an
age 55 mandatory retirement for fcdcral flreflg,htcrs

Westem Airlines v. Cri_swell, 472 U.S. ,400 (1985):

. | EEOC, p. 9




Flight engineer filed suit- claimmg that policy of airline to force flight engineers' _
retirement at age 60 violated the Age D1scr1m1nat10n in Employment Act of 1967. Airline's .
defense was bona fide occupational qual1f1catlon (BFOQ). : =

Justice Powell, 8-0, wrote that in order- to prove a BFOQ, an employer must show,
~ first, that the age limitation is reasonably necessary to the essence of its business. It must

then show either that it had a factual basis for believing that all or substantially all persons
‘over the age.in question would be unable to perform safely and efficiently the duties of the
jog involved, or that it is impossible or’ h1ghly impractical to deal with older employees on an
individualized basis. The. Court said the greater the safety factor, measured by the likelihood
-of harm and probable seventy of that harm in case of an acc1dent the more str1ngent may be
the job qual1f1cat1on des1gned to insure safety

Gilmer v. Interstate/Johnson Lane Corp. 500 U.S. 20 (1991):

Just1ce White, 7-2, stated that an 1nd1v1dual's ‘claim under the Age Discrimination
Employment Act (ADEA) may be subjected to compulsory arbitration pursuant to an
arbitration clause set forth in a registration application with a stock exchange. This holding
"does not preclude the individual from fll1ng a charge w1th the EEOC or affect the EEOC's -

investigative and enforcement author1ty under ADEA

Astorla Federal Savmgs and Loan Assocnatlon V.- Sohmmo, 501 U. S 104 (1991)

Pla1nt1ff filed a charge w1th EEOC, alleglng employer dismissed him because of age i in

- .. violation of the Age Discrimination in Employment Act of 1967.(ADEA). Under a

- worksharing agreement, the EEOC referred his claim to the state agency responsible for -
claims. State agency found no probable ‘cause under state law to believe plaintiff was
terminated on account of age, and its decision was upheld on administrative review. -Rather
than appealing that decision to state court, pla1nt1ff filed the same suit in-the Federal District -

*Court and lost due to issue preclusion. Low court claimed the ADEA did not have a

- leg1slat1ve intent to deny preclusive effedt to such state admm1strat1ve proceedmgs Court of

- Appeals reversed, arguing issue preclus1on

. Justice Souter, delivering the oplmon for a unanimous Court stated that Jud1c1ally
_unreviewed state administrative findings have no preclus1ve effect on age—discrimination-
proceedmgs in federal court. While well-establishéd common-law principles, such as
‘preclusion rules, are presumed to apply in. the: absence of a leg1slat1ve intent to the contrary,
_-Congress need not state. expressly 1ts 1ntent1on to overcome a preSUmptlon of adm1mstrat1ve
estoppel. : : - :

‘«Gregory V. Ashcorft 501 U S 452 (1991)

Appomted state court judges are not covered by the Age D1scr1m1nat10n in ‘
o Employment Act (ADEA) because the Act's term "employee" excludes elected state officials
" (including judges) and most high-ranking state officials, including "appointees on the
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policymaking level," a catcgory to which an appointed judge could rcasonably be said t0
belong.

Stevens v. Dept. ofvTreasui'y, 500 US. 1 (1991):

Justice Blackmun, delivering the lopinion of the Court, stated that a federal employee
who chooses to go directly to court must file a notice of an intent to sue with the EEOC
within 180 days of the alleged unlawful practice, and file a lawsuit after the expiration of 30
days. This decision corrected an erroneous lower court reading of the statute to the effect
that suit must be filed within 180 days and EEOC notified within 30 days of the filing.

Hazen Paper Co. v. Biggins, 113 S.Ct.|1701 (1993):

, 62 year old plaintiff brought suit jalleging a violation of the Age Discrimination in
-Employment Act (ADEA). He claimed that age had been a determinative factor in his
employer's decision to fire him. 'Employer contested'the claim, assérting instead that plamtlff
-had been fired for doing business with competitors.

Justice O'Connor delivered the opllmon for a unanimous Court.” She stated that an
employer does not v1olate the ADEA bylmterfenng with an older employee's pension benefits
that would have vested by virtue of the ?mployees years of service. In a disparate treatment
case, liability depends on whether the protected trait— under ADEA, age—~ actually »
motivated the employer's decision. When that decision is wholly motivated be factors other
than age, the problem that prompted the passage of the ADEA-- inaccurate and stigmatizing
stereotypes about older workers' productivity and competence—— disappears. Thus, it would
be incorrect to say that a decision based on years of service is necessarily age based.

Also, the "knowing or reckless disregard” standard for determining willful violation of
the ADEA applies not only where age dlscr1m1nat10n entered ‘into an employment deCISIOH '
through a formal and facially dlscnmmatory policy but also in cases where age is-an informal
and undisclosed motivating factor.

Rehabilitation Act:

Southeastern Community College v.,Da]vis, 442 U.S. 397 (1979):
Woman who suffers from a SCinPS hearing disability and who seeks to be trained as
a registered nurse, was. denied admission to a nursing program- because- officials believed her
hearing disability made it impossible for her to participate safely in the normal clinical -
training program or to care safely for patients.

Justice Powell, dchvcnng the unanimous opinion of the Court, wrote that an
educational institution may require reasonable qualifications for admission to a clinical -
training program. Woman was not quahfled because she could not meet the college's ;
legitimate physical requirement of ability to understand speech without lipreading, and no

accommodation existed that would permit| her to benefit from the program.
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This case is significant to the EEOC because 1t explams that, if an otherwise quallflcd
individual cannot meet a particular quallflwtlon standard because of a handicap, he or she
must show either that the standard is not legitimate, or that there is a rcasonable

' accommodat1on that will enable him or ﬂcr to meet the’ standard

|

School Board of Nassau County V. Arline, 48Q UsS. 273 (1987):

- Justice Brennan, in a 7-2 dccisioxll, stated that a person afflicted with a contagious
disease may be'a "handicapped individual" within the meaning of Section 504. This case is
‘significant for EEOC because it sets forth the d1rcct thrcat analy51s adopted by Congress in

enactmg the ADA.

EEOC, p. 12




o PBNDING LEGISLATIVE ISBUES
LEGISLATION TO REFORM THE rznm EBEO COMPLAINT PROCESS:

Introduced in the Senate on February 18, 1993 by Senator John
Glenn and in the House on July 23, 1993 by Congressman Matthew G.
Martinez, the proposed legislation revises the administrative
procedures by which federal employees bring employment
discrimination claims. Under both the House and Senate :
proposals, responsibility for administrative review of claims of
employment discrimination in the federal sector is transferred
from the charged agency to EEOC. ‘ ,

‘The intent of the proposed legislation is to: 1) eliminate the
real and perceived conflict of interest in the current process:
whereby the agency reviews its own discriminatory conduct; 2)
expedite the process by streamlining procedures and providing
mandatory time limits for processing; and 3) deter future
discriminatory conduct by providing sanctions against federal
employees who have discrlminated.

The Senate bill, S. 404, vas marked-up and approved by the
Committee on Governmental Affairs on June 24, 1993; the Committee
report was filed on October 27, 1993 (S. Rept. 103-167). The
measure is now awaiting consideration by the full Senate.

In the House, H.R. 2721 was jointly referred to the House

- Committee on Education and Labor and the Committee on Post Office
and Civil Service. The bill was marked-up on January 26, 1994 by
the Subcommittee on Select Education and Civil Rights and cleared
by the full Committee on April 13, 1994. The Civil Service
Subcommittee marked-up the bill on April 20, 1994 and it was
cleared by the full Post Office and Civil Service Committee on
May 11, 1994.

Prior to the markﬁup of the bill hy the full Committee on
Education and Labor, EEOC began working closely with the Office
of Management and Budget and other agencies to develop-principles
to be included in any version of the legislation hoping to gain
the Administration’s support. Negotiations between the
Administration and the staffs of both House Committees of
jurisdiction continued through the May 11 mark-up by the '
Committee on Post Office and Civil Service. See April 13 and May
11 letters from OMB Director Panetta to House Committees on

~ Education and Labor and Post Office and Civil Service.

Preliminary EEOC cost estimates for enforcing provisions such as
those contained in §.404 and H.R. 2721 range from $70 million and
more than 775 additional staff to $98 million and nearly 1100
additional staff.



AGE DISCRIMINATION IN EMPLOYMENT:

On March 24, 1993, the House Subcommittee on Select Education and
Civil Rights conducted an oversight hearing on two sunsetting
provisions of the 1986 Amendments to the Age Discrimination in
Employment ‘Act -- scheduled to expire on December 31, 1993 =--

'which provided exemptions permitting age to be considered in

hiring and retiring public safety officials and tenured

‘university faculty.

The 1986 Amendments to the ADEA also charged EEOC and the
Department of Labor to conduct a study to determine whether tests
were available to replace age as a predictor of job performance.
The Congressionally mandated study, Alternatives to Chronological

. Age in Determining Standards of Suitability for Public Safety

Jobs, conducted by Penn State University Center for Applied
Behavioral Science, was transmitted to Congress in October 1992.
The study concluded that valid and job-related tests are viable

'alternatives to basing hiring and retirement decision on age

alone.

‘Members of the Penn State research team testified at the public
‘hearing on the findings of the study and recommended that the

temporary exemptions under the ADEA be allowed to expire.

Witnesses representing police and fire organizations, however,
were severely critical not only of the methodology used in the
Penn State Study, but also cited the lack of specific tests and
guidelines by the EEOC. These organizations supported allowing

the public safety exemptions to continue.

Following the public hearing, Congressman Major Owens introduced
H.R. 2722 on July 23, 1993. |

The proposed legislation would amend the ADEA by permitting all.
state and local governments to use age permanently as a basis for
hiring and retiring law enforcement officers and firefighters.

In addition, H.R. 2722 requires that EEOC conduct a study
regarding tests that can be used by public safety departments in
lieu of age and authorizes $5 million for the study.

H.R. 2722 was marked-up by the Subcommittee on Select Education
and Civil Rights on August 5, 1993 and approved by the full
Committee on Education and Labor on October 19, 1993. See H-
Rept. 103-314. The measure was approved by the full House on
November B, 1993 and received in the Senate and referred to the
Committee on Labor and Human Resources on November 9, 1993.

on April 14, 1994, provisions of H.R. 2722 were incorporated into
the House crime bill, the Violent Crime Control and Law

2
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Enforcement Act of 1994 (H.R. 4092/H.R. 3355) in the form of an
amendment by Rep. Brooks. The crime bill passed the House on
April 21 and is currently pending conference between the House
and Senate.

on April 19, 1994, the Senate Subcommittee on Labor held a public
hearing on H R. 2722. Subcommittee Chairman Metzenbaum publicly
stated his opposition to the measure and vowed that if the bill
was attached to the House-passed crime bill in the Senate, he

" would filibuster for its defeat. ,

EEOC declined the Subcommittee's request to testify at this

hearing, not_willing-to-officially-oppose-the-bill while_the
Administration maintaine.no_official position_on_the_ legislation. e
In an-April 19 letter to the Subcommittee, however, Chairman

Gallegos rebutted criticisms levied against the Penn State Study.

If signgﬁ.ig;gﬂlew, H.R. 2722 would undercut years of EEOC
litigation (pre-1987) wvhere the agency. routinely challenged the
use of arbitrary age limitations by police and fire departments.
Further, the study required under this bill is impractical and
redundant of the recently completed Penn State Study. See EEOC
report on H.R. 2722 to House Education and Labor COmmittee

Chairman Uilliam Ford dated September 22, 1993.

Currently,_no further Committee_action—has-been-scheduled on this
bill. .

Related Legislation:

H.R. 167, Government organisatien ‘and Employees, Titla 5 uUsc,
hnendnant.

Introduced in the House on January 5, 1993 by Congressman John
Duncan, Jr., the bill repeals provisions of Title 5 USC which
permit federal agencies to establish entry level age restrictions
- for federal law enforcement officers and firefighters. '

The bill was referred to the House Committee on Post Office and
Civil Service. No further Committee action.has been scheduled on
this bill.

. H.R. 4227, Government Organigation and Bmpleyees, Title 5 usc,
Amendment.

Introduced in the House on April 14, 1994 by Congressman Thomas

‘Manton, the bill amends Title 5 USC to provide that mandatory -

retirement age for members of the Capitol Police be made the same
as that for law enforcement officers. ‘

The bill was jointly referred to the House Committee on éost

.



Office and Civil Service and Committee on House Administration.
- No further Committee action has been scheduled oh this bill.

8. 1984, Governnent Organisution and zmployees, Title 5 USC,
lnendnsnt.

ﬁ Introduced in the Senate on March 25, 1994 by Senator Howard
Metzenbaum; the bill repeals provisions of Title 5 USC permitting
- mandatory retirement age for federal law enforcement officers and

tirefightera, Capitol Police, and air traffic controllers.

~ The bill was referred to the Senate COmmittee on Governmental

Affairs. No further ‘Committee action has been scheduled on this
bill.

RELIGIOUS BQRABSKBNTS

EEOC decided to issue proposed new guidelines on workplace
‘harassment because it believed that it would be helpful to
employers and employees to consolidate in one set of guidelines
the existing legal prohibitions against workplace harassment on
all of the bases covered by laws enforced by the Commission.

The Commission also believed that because of recent public
attention on sexual harassment in the workplace, it was
particularly important at this time to reemphasize that
harassment on all other bases protected by EEOC-enforced laws is
equally discriminatory.

Therefore, on October 1, 1993, the Commission published its
proposed Guidelines on Harassment Based on Race, Color, Religion,
Gender, National Origin, Age and Disability in the Federal - :
Register for public comment. When the comment period closed on
November 30, 1993, EEOC had received a total 86 comments, of '
which more than 30 expressed concerns about the effect of the
proposed Guidelines on relzgious freedom guaranteed hy the First '
Amendment.

In December 1993, "EEOC began to receive cOngressional inquiries
- on behalf of individuals seeking to remove religion from the
proposed Guidelines. In addition, by letter dated February 15,
1994, Congressman Howard (Buck) McKeon and 43 other Members of
COngress wrote EEOC expressing concern about the inclusion of
religion in the consolidated Guidelines. Congressman Frank Wolf
further expressed his concerns at the March 24, 1994, House .

. Appropriations Subcommittee hearing on EEOC’s fiscal year 1995
budget.

During this rulemaking §rocess, the Commieaion has aftempted to
learn of the concerns of groups opposed to the Guidelines. .
Toward this end, EEOC has met with Christian legal groups and a
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“The COmmissionmandﬂxhe"united States submitted an amicus curi;EQ
‘brief.in Hicks arguing that—a—showing—in—a Title—VII case that.

representatiie of the American Civil Liberties Union, as vell as

" concerned Members of Congress. The Commission has also met with

representatives of People for the American Way, the Baptist Joint-
Comnittee, the American Jewish Congress, and other religious
groups who have stressed the importance of keeping religion in

'the Guidelines.

EEOC continues to review all comments submitted, but has not made
any determinations concerning required changes to the Guidelines.
The Commission is carefully studying this issue and will seek
expert advice, if necessary, before deciding whether religion

" should be treated separately from otlier bases of harassment.

Because of the continued concerns expressed on the issue, the
Commission recently voted to extend the official comment period
on the consolidated harassment Guidelines an additional 30 days.
The notice of the extension will he published in the Egggzgl

‘Register on May 13, 1994.

The comments that the Commission has received between the close
of the first comment period on November 30, 1993 and the date the
comment period is officially reopened on May 13 will be reviewed
informally and will be considered in any recommendation made to
the Commission on the Proposed Guidelines. =

LEGISLATION TO ADDRESS SUPREME COURT DECISION IN 8T. MARY’S HONOR
CENTER V. HICKS: ‘

The June 25, 1993 decision of the Supreme Court in St. Mary’s
ic increased the burden of proof on plaintiffs

in employment discrimination cases.

the ex employer’s explanation for its actions is not credible is
sufficient to meet the plaintiff’/s burden of proof. The.Supreme
Court _in Hicks rejected this~position. :

In a September 28, 1993 response to a request for the )
Commission’s views on the Hicks decision from the House 7S
Committees on Education and Labor and the Judiciary, EEOC O
Chairman Gallegos wrote that the Commission had not changed its ﬂ ©\ A%
position on this issue, and maintained that Higkg was_wrongly ~¢Lﬁﬁ"‘”
decided. The letter further stated that the Commission believed : :
the decision would have a negative effect on its enforcement Dpts~
efforts and, therefore, shou1d“be*Qxerriddenwbymappropriate :
legislation. ,

The following hills 1ntroduced in the 103rd Congress would
restore the standard for proving discrimination to the pre-Hicks
standard. . : .
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'On‘Novemher 22, 1993 Congressman xajor Owens introduced H.R. 3680
in the House; the measure was jointly referred to the House
Committee on Education and Labor and Committee on the Judiciary.

On the same date, Senator Howard Metzenbaum introduced the Senate
companion bill, S. 1776; the bill was referred the Senate
Committee on Labor and Human Resources.

' Introduced in the House on July 28, 1993 by Congressman David
Mann, the measure was referred to the Committee on Education and
Labor.

Introduced on hnéust 4, 1993 by Congressman Alcee Hastings, H.R.
2867 was referred to the House Committee on Education and Labor.

No further'COmmitteé actions have been scheduied on these bills.

CIVIL RIGHTS ACT OF 1991 PROVIBIONB RBLATING TO !LEDS COVE V.
AIONIO: : :

Thié legislation amends the Civil Rights Act of 1991 to eliminate
the exclusion from coverage of the Act to disparate impact cases
filed before March 1, 1975 and decided after October 30, 1983.

Introduced in the House on March 2, 1993 by Congressman Jim
‘McDermott, H.R. 1172 was jointly referred to the Committee on
Education and Labor and Committee on the Judiciary. The measure
was marked-up on March 17, 1993 by the House Subcommittee on
Ccivil and Constitutional Rights.

In the Senate, S. 1037 was introduced on May 27, 1993 by Senator
Patty Murray and referred to the Committee on Labor and Human
Resources.

No furthér Committee actions have been scheduled on these‘bills.



LEGISLATION TO movg’ CAPS ON DAMAGES:
The 1egislation removes provisions limiting the dollar amount of'

damages awarded in cases of intentional employment
discrimination.

H.R. 224 was introduced in the House on January 5, 1993 by
Congresswoman Barbara Kennelly and jointly referred to the .
Committee on Education and Labor and Committee on the Judiciary.
- The Senate companion bill, 8. 17, was introduced on January 21,
1993 by Senator Edward Kennedy and was referred to the Senate
Committee on Labor and Human Resources.

No further CGmmittee actions have been scheduled on these bills.
”L&BGR LAw COVERAGB or FOREIGN VESSELS:

ederal

The 1égislation extends coverage of the National Labor Relations
.Act and the Fair Labor Standards Act to certain foreign vessels
- transporting passengers to and from a place'in the U.S.

‘H.R. 1517 was introduced in the House on March 30, 1993 by
Congressman William Clay and was referred to the Committee on
Education and Labor. The measure was marked-up by the
Subcommittee on Labor Standards, Occupational Health and Safety
on October 28, 1993 and approved by the full Committee on
Education and Labor on April 13, 1994.

The Senate counterpart, S. 1855, was introduced on February 11,
1994 by Senator Harris Wofford and was referred to the Senate
Committee on Fbreign Relations. No further action has been
,scheduled. '

SEXUAL HARASEMENT:.

This legislation requires private, federal and congressional
employers to post notices concerning sexual harassment which are
approved or prepared by EEOC; to provide annual notices to
individual employees containing information to resolve
allegations of sexual harassment; and requires that EEOC make
model notices and voluntary guidelines for procedures to address
sexual harassment allegations.

H.R. 2829 was introduced in the House on August 2, 1993 by
7



Congressman George Hiller and was jointly referred to the House
Committees on Education and Labor, Committee on House
- Administration, and Committee on Post Office and Civil Service.

.. The Senate companion bill, S. 1979, was introduced on March 24,
11994 by Senator Patty Murray and was referred to the Senate
Committee on Labor and Human Resources. No further action has
been scheduled.

The bill amends Title VII of the Civil Rights Act of 1964 to
prohibit sexual harassment by employers of fewer than 15
employees. o

Introduced in the Senate on February 24, 1994 by_Senator Dianne
- Feinstein,  the measure was referred to the Committee on Labor and
Human Resources. :
Emmmis_mm_m_oj_lw
A comprehensive bill to ensure economic equity for American women
and their families by promoting fairness in the workplace;
creating new economic opportunities for women workers and women
.business owners; helping workers better meet the competing
demands of work and family; and enhancing economic self-
sufficiency through public and private reform and improved child
support enforcement. The legislation contains the provisions of

the Sexual Harassment Prevention Act and the Federal Employee
Fairness Act.

Introduced in the House on July 28, 1993 by Congresswoman Pat
Schroeder, the bill was jointly referred to the House Committees
on Armed Services; Banking, Finance and Urban Affairs; Education
and Labor; Foreign Affairs; House Administration; Natural
Resources; the Judiciary; Post Office and Civil Service; Rules;
Small Business; and Ways and Means. No further action has been
scheduled on the bill.

BEXUAL ORIENTATION:
This bill amends the Civil Rights Act of 1964 and the Fair

Housing Act to prohibit discrimination on the basis of sexual
orientation. _ .

Introduced in the Hoﬁse on January S, 1993 by Congressman -
Edolphus Towns, the measure was jointly referred to the Committee
on Education and Labor and the Committee on the Judiciary.
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H.R. 431 prohibits discrimination on the basis of sexual
orientation in employment, education, credit, housing, sale or
use of goods or services, or in federally asaisted programs.

Introduced,in the House on January 5, 1993 by Congressman Henry
Waxman, the measure was jointly referred to the Committee on
Education and Labor and the Committee on the Judiciary.

ALTERNATE DISPUTE RESOLUTION:

This bill amends Title VII of the Civil Rights Act of 1964 and
the Americans with Disabilities Act to provide pre-suit mediation

- of employment related disputes by the Federal Mediation and

Conciliation Service or other mediator.

Introduced in the House on May 6, 1993 by Congressman Steve
Gunderson, the measure was jointly referred to the Committee on

- Education and Labor and the Committee on the Judiciary.

MANDATORY ARBITRATION:
- Coer e ent emen s

S. 2012 amends Title VII of the Civil Rights Act of 1964; the
Americans with Disabilities Act; and the Age Discrimination in
Employment Act to prohibit employers from requiring employees to
submit employment discrimination claims to mandatory arbitration.

Introduced in the Senate on April 13, 1994 by Senator Russell
Feingold, the measure was referred to the Senate cOmmittee on
Lahor and Human Resources.

PAY EQUITY:

(To be completed)
PREFERENTIAL TREATMENT:
' ra ‘ o

(To be completed)
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(To be completed)
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PRIVATE SECTOR PROGRAMS

Context- In FY. 1980 EEOC received 56 362 new private sector,
charges to process with a total staff of 3,390. 1In FY 1993, EEOC

received a record-breaking 87,942 charge receipts, with a staff
~of 2,891 -- 559 fewer than in 1980. -

, Charge Receipts: EEOC s 1ncom1ng work (receipts and net
transfers/deferral from FEPA!) has increased 41 percent from 1990
to 1993. Receipts during FY 1993 were 21.6 percent higher than in

FY 1992. 1In FY 1993, charges filed under the ADA (15,274) or
_-17 4 percent of total receipts, greatly contributed to the
- increase. _

Despite higher closure rates, current staffing levels cannot
keep pace with the increase .in charge receipts. EEOC now faces an
overall ratio of resolutions to receipts which is s1gn1f1cantly
less than one-to-one. For every new charge EEOC receives, it
resolves only .78 of its existing charges,: (.94 in FY 91, .89 in

FY 92). This has led to an 1ncreas1ngly higher inventory of

pending charges.

Pending Inventoryéi‘EEOC hadg73,124'private sector charges

pending at the end of FY 1993, the highest recorded in more than

10 years and 20,268 more than reported at the end of FY.1992,
If EEOC accepted no new charges and productivity levels remained

- constant, it would take the Commission 12.2 months to resolve

this caseload (called "months of pending 1nventory“) The
average EEOC workload equated to 92.8 charges per. 1nvest1gator,

< up 25. 2 cases from the 67.6 average caseload in FY 1992.

| Without additional staff these trends are expected to

continue. At the end of the second quarter of FY 1994, EEOC’s

pending workload is 85,212, or 16.6 months of pending inventory.

'By the end of FY 1994 pending charges are expected to reach over
the 100,000 mark creating 18.6 months of inventory.

Systemics: During FY 1993 EEOC initiated 28 new systemic

‘'charges, down from 50 charges in FY 1992.. EEOC resolved 41
_.systemic charges FY 1993 compared to 42 resolutions in FY 1992

Systemlcs are increasing in FY 1994 According to

-preliminary figures, at the end of the second quarter, EEOC

approved 31 systemic charges and resolved 19.

! Fair Employment Practice Agenc1es (FEPAs) are agenc1es with
work sharing agreements w1th EEOC :
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FEDERAL SECTOR PROGRAMS

Charge Receipts: The increase in federal complaint receipts
coupled with the new Regulation 1614 requirements of processing
hearings within 180 days strained the Commission’s resources
during FY 1993 and is continuing to do so during the first five
months of FY 1994. EEOC received 8,892 requests for hearings on
Federal complaints during FY 1993, a 28.6 percent increase over ‘
FY 1992. During the same period, requests for appeals of Federal
complaints increased 6 percent over FY 1992, but are showing an
even greater rate of increase in FY 1994 (approximately 14
percent increase of the first five months of over the same period
in FY 1993). Hearing requests are up by 20 percent for the
comparable flve month period.

~ Pending Inventory: At the end of FY 1993 there were 3,991
pending charges or 5.4 months of inventory. In FY 1994 these
figures are expected to rise to 5,064 pendlng charges and 6.5
‘months of inventory.

LITIGATION PROGRAM

Trackzng. The Office of General Counsel s (0OGC) tracklng
systems are largely inadequate. Therefore, EEOC’'s data from FY
1993 and early estlmates from FY 1994 are preliminary.

Suits Filed: OGC filed 481 suits in FY 1993, a 7.6 percent
increase from the 447 suits filed in FY 1992. By the end of FY
1993, OGC experienced a 24.1 increase from FY 1992 in the number
(825) of Presentation Memoranda (charges to be considered for
litigation) received from the field. The overall increase in
charge receipts should result in an increase in the number of
cases that field office will submit for litigation.consideration
in the future.

Class Action Suits: In FY 1993, the agency brought more
class action lawsuits (63) than in FY 1992 (47). 1In the first
quarter of this fiscal year, the Comm1s51on has brought 24 class
action lawsu1ts. : .

APPROPRIATIONS

EEOC's budget request for FY 1995 is $24S 720,000, a6
percent increase or $15,720,000 over the fiscal year 1994
authorization of $230 mllllon This increase includes funding
for an additional 170 FTE.
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A. Effective Date of OWBPA:

1. Backaoround:

In the course of the legislative process on OWBPA, the
original Senate Bill, S. 1511, provided that the statutory
amendments would be applied retroactively to all cases pending on
June 23, 1989 and to all cases arising on or after that date.
However, 1in the .final version -of the legislation Congress
determined that the statutory <changes shoild be applied

-prospectively only. Thus, cases based upon conduct occurring prior

to the effective date of OWRPA would not be cover red by OWBPA.

2. Statutorv Provisions:

(é). In General:

Section 105¢(a) of OWBPA states that in general the amendments
will apoly only to:

(1) any employee benefit established or
modified on or after the date of enactment
of this Act; and:

(2) other conduct occurring more than 180
days after the date of enactment of this Act.

OWBPA was enacted on October 16, 1990. The 180 day period
expired on April 14, 1991.
' C®
(b)) Collectively Bargained Agreements:

Section 105(b) provides an exception to the general rule in
section 105(a) for any employee benefits provided in accordance
with a collective bargaining agreement--

(1) that is in effect as of the date of
enactment of this Act; ’

(2) that terminates after such date of enactment;

(3) 'any provision of which was entered into by
a labor organization. . . ; and ,

(4) that contains any provision that would be
- superseded (in whole or part) by this title
and the amendments made by this title, but
for the operation of this section.

OWBPA would not apply to such employee benefits until the
earlier of June 1, 1992 or the date of expiration of such
collective bargaining agreement.



w

TO: ‘Marvin Krislov
FROM: Neera Tanden
RE: Priscilla M. Garcia, et al, petitioners v. Spun Steak Company

In Brief:

The question presented is whether an English-only work rule has a
discriminatory impact on the terms and conditions of employment of
national origin minorities and therefore violates Title VII. The
Court of Appeals for the Ninth Circuit decided such a policy does not
violate Title VII, thereby rejecting the EEOC’s longstanding policy
towards English-only work rules. The Solicitor General argued in its
brief that the Supreme Court should grant a writ of certiorari in
order to reverse the circuit court’s decision. The brief supported
the EEOC policy, which considers English-only work rules
discriminatory and in violation of Title VII, unless justified by
business necessity.

Facts:
Spun Steak is a meat company which employs 33 workers, 24 of
whom are Hispanic. Spun Steak’s Hispanic employees spoke with

-varying degrees of English proficiency and conversed freely in

Spanish. Petitioners Garcia and Buitrago are two of Spun Steak’s
employees and both are bilingual. In September of 1990, Garcia and
Buitrago allegedly taunted a non-Hispanic employee in both English
and Spanish. The next day, company president Ken Bertelsen issued a
letter stating, "only English will be spoken in connection with
work." The rule was strictly enforced against Garcia and Buitrago,
who were reprimanded for violating the English-only policy.

The District Court granted summary judgment in favor of
petitioners, enjoining Spun Steak from enforcing its English-only
rule. The court found that the rule had a disciminatory impact on
Hispanics. :

A panel of the Ninth Circuit reversed. It held that petitioners
had failed to establish a prima facie case of discriminatory impact.
The court first rejected petitioners’ claim that the English-only.
poelicy had an adverse impact on Hispanics because it prevented them
from expressing-their cultural heritage and identity. The court
concluded that "Title VII does not protect the ability of workers to
express their cultural heritage at their workplace."

The court rejected petitioners’ claim that the English-only
policy adversely affected Hispanic workers because it deprived them
of the privilege of conversing in the language they speak most
comfortably. Even if bilingual employees unconsciously switch from
one language to another, the court held, requiring them "to catch
[themselves] from occasionally slipping into Spanish does not impose
a burden significant enough to amount to a denial of equal
opportunity." ~ :



The court held that employees who speak English may have a prima
facie case because the rule may mean they are denied the privilege of
speaking on the job.

The court acknowledged that its decision was at odds with the
EEOC’s  longstanding position that an employer must provide a business
justification for an English-only policy. The court concluded,
however, that the EEOC had improperly interpreted Title VII because
the Commission had simply assumed a disparate 1mpact by English-only
work rules.

The Supreme Court denied certiori.
Solicitor General’s Brief for the Supreme Court

The brief supports the EEOC policy. It argues that the court of
appeals’ decision is wrong in rejecting the EEOC’s longstanding view
that English-only work rules have a discriminatory impact on national
origin minorities and therefore must be justified by a business
necessity. The brief requests review by the Supreme Court. .

The EEOC Guideline states that "[a] rule requiring employees to
speak only English at all times in the workplace is a burdensome term
and condition of employment."™ Because "[t]he primary language of an
~individual 'is often an essential national origin characteristic;" the
Guideline explains, "prohibiting employees at all times, in the
workplace, from speaking their primary language or the language they
speak most comfortably, disadvantages an individual’s employment
opportunities on the basis of national origin." Therefore, the
Guidelines specify that if an English-only rule is applied at all
times, "the Commission will presume that such a rule violates title
VII and will closely scrutinize it."™ 1In a separate section the
Guidelines state that "[a]n employer may have a rule requiring that
employees speak only in English at certain times where the employer
can show that the rule is justified by business necessity."

The brief argues that the EEOC’s interpretation reflects a sound
application of established Title VII principles. Title VII flatly
prohibits all discrimination in the '"terms, conditions, or privileges
of employment" because of national origin. The brief holds that
discrimination within the meaning of Title VII includes practices
that disproportionately impose an adverse impact on members of
protected groups and that cannot be justified by business necessity.

The Ninth Circuit held that the EEOC’s interpretation of Title
VII is not entitled to deference because it "presum[es] that an
English-only policy has a disparate impact in the absence of proof."
In contrast, the brief argues that the EEOC has soundly concluded,
based on loglc and experience, that English-only rules invariably
have a disparate impact on national origin minority groups.
English-only work rules necessarily preclude disproportionately more
national origin minority employees than others from conversing in the
language in which they are most comfortable. That discriminatory
consequence violates Title VII unless it is justified by a business
necessity.



The brief argues that the court of appeal’s decision also »
‘interferes with the EEOC’s ability to administer a uniform nationwide
policy on English-only workplace rules. The court of appeal’s
decision means that the EEOC must either renounce its longstanding
policy on English-only work rules, or it must develop one enforcement
policy for cases in the Ninth Circuit, and another policy for all

other cases.
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SCHEDULE FOR GIL CASELLAS
as of 7/7/94 - 7:00 p.m.

Friday, July 8

9:30 a.m. Meeting with Kristina Zahorik, Senior Legislative Aide for Senator
Simon's Labor and Human Resources Subcommittee on Employment and
Productivity, to discuss matters related to the Senate confirmation process.
@ 438 Dirksen Senate Office Building

(Just in case you need to know — the Subcommittee is located in 644
Dirksen and its general number is (202) 224-5575).

At Kiristina’s request, only Claire and Eric will accompany Gil to the

meeting.

Monday, July 11

2:00 p.m Tentative meeting scheduled with representatives of the
Employer/Management community, including EEAC, NAM, and the
Chamber. .

Ellen Vargyas will confirm the meeting and its location on Friday, 7/8.

schedl. gil
¢g:7/7/94-7:00pm
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CONFIRMATION ISSUES OUTLINE
(6/30/94)

" Title VII

e St. Mary’s Honor Center v. Hicks - Burden of proof
:@ Garcia v, Spun Sreak - |

;f‘-_.@ Gilmer/Protection fro Coercive Employment Agreements Act of 1994 (Feingold) -

- Amends Title VII, ADEA, and ADA to prohibit employers from requiring employees to

submit claims relating to employment discrimination to mandatory arbitration. (Gilmer
was an age case so this is a high priority for AARP.) NT

. @  Sexual Harassment Issues -

° Guidelines/Harris v. Forklift

. Coordination between EEQC & OFCCP - need clear articulation of standards for
~ employers  [Administration Policy suggested]; allow OFCCP’s compliance
reviews to include individual cases against employers under OFCCP review

e Uniform Guidelines on Employee Selection Procedures (UGESP) - is revision still
s contemplated by the Commission?

.. Pregnancy Discrimination Act
. Fetal Protection Issues/UAW v, Johnson Controls -

L Abortion Exception -

e Guidance Needed on Intersection of Bases [Race/National Origin & Gender] -

\

M(fzgﬁyw \YVA |
9295 2 ¢y, ,
E‘y%‘ja "
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I Rights A 1991

ual Remedies Act of 1 -

°

° Justice for Wards Cove Workers Act

L Fix Applicable to ADEA - experts witness fees, fix for Lorance on challenge to
seruonty system not applicable ‘

° MM_FIME@ Apnl 1994 Supreme Court decxslon that the damages
provision of CRA ’91 cannot be applied retroactively to cases ansmg prior to passage
of the Act.

® nggnmmggogy Tgm Effect of Race nermmg prombmon in CRA’91 on use of separate

' physxcal ability tests for different gender : |
. ngatlgn of Sex-based cases bgfgrg juries for the f irst time - . EEOC attorneys need
-~ training in jury selectlon to address tendency to devaluate claims of minority women by
©juries :

°

‘ Settlement - Based on theory that settlements allow for "no fault,” therefore, there can
be no intentional dlscnmmanon for which damages can be recovered.

Equal Pay Act

° w Interpre _i‘ f Supreme Court cases n EPA - Gunther -

° rdination of enforcement efforts with OF P -

° Comparable Worth - Fair Pay Act to be introduced by Eleanor Holmes Norton



sy !

o
~ - exemption from the ADEA allowing use of mandatory retirement age; sponsored by

Age Discrimination in Employment Act (ADEA)

Di“rimin tion Amendments of 1993 (H.R. 2722) - Police and firefighters

Owens, opposed by Metzenbaum,

Qldgr Workers Benefit 'Bmgc;gjgn Act -

.o Rulemaking -

. Waivers - does plaintiff have to tender back consideration received for waiver to
challenge? Guidance needed for both employees and employers

L Accrual of Pension Benefits beyond normal retirement age

ffe R ion.inF rce IFs) on Older W kforce -
Early 'Reg'remen: Incentive Programs under ADEA o

‘Disparate Impact Theory under ADEA - fio Supreme Court decision applying disparate
impact theory to ADEA; Hazen Paper, eligibility for pension benefits found not to be

related to age; employers using this case to avoid disparate impact; legislative fix being

- considered by AARP.

Charge Processing - no statutory requxrement of "cause" determination, yet age charges

still processed like Title VII charges with overwhelmmg majority of charges dxsm1ssed

through "no cause"” ﬁndmg



Amencans With Disabilities Act (ADA) Title One .

E___s_tl_gﬁu_ampj Insurance, medlcal examinations, pre-employment inquiries
Others?

. Standards on undue hardsh1p

. Standards for determining coverage - Internal EEOC effort to construe third
prong of definition to requlre a.person to actually have the "perceived”
impairment; need list of "major life activities" to include mental activities

.. - Standards for reasonable accommodatlon including special needs of people with -

mental disabilities

EEOC Guidance on Insurance -

. Mental health limitations in health msurancc coverage
. Need guidance on.Longterm Disability Insumnce (wage replacement)
nte n between R sonabl Accommodation Requir ment d Collective Bargainin
Agreements -
etermination of Substantial Impairment when taking Medication to ameliorate problem -
ui n Episodic Disorder

Relationship of Family and Medical Leave Act (FMLA) and ADA - Coordination with
DOL in rulemaking on FMLA : :

Rehabilitation Act of 1973 (Fedeml Sector)



Feder_ﬁl Sector Enforcement
e Part 1614

¢  Federal Employee Fairness Act

. Federal Sector EEO Leadership Responsibilities - Executive Order 12067
° Federal Sector Affirmative Action Requirements -
L] Coordination between EEOC & OFCCP Merhorandﬁm 6f Understandmg giving OFCCP

authority to negotxate damages under CRA 91 in mdmdual cases dxscovered during
comphance reviews



'Miscellaneous

° Affirmative Action/Quotas - (Kerry Scanlon to get Deval’s briefing material)

®  Inclusion of Religion in the Proposed Consolidated Harassment Guidelines -
o Religious Fr Restoration Act of 1993 . RA) - effect of RFRA on

‘Religious Harassment Guidelines

® . Employment Non-Discrimination Act of 1994 (ENDA) - prohibits discrimination in
employment on basis of sexual orientation; introduced June 23, 1994; principal sponsors
Senator Edward Kennedy and Representatives Gerry Studds and Barney Frank NT

X Use of ngte;g

° Glass nghng -. current status of efforts within federal govemment (DOL Glass Ceiling:
Commxssmn), EEOC initiatives ~

e  Healthcar care - Employer. dlscnmlnaﬁon in health benefits (Kassebaum)



Commission Operations

h Processing -

' Breakdown of types of charges: discharge vs. «hiﬁng, promotion, retaliation, harassment

. ADR .

e Triage- e. g., Identify Strong cases or cases with potential for broad impact early
(hke EHN’ ELI) identify cases for early medlatxon by neutral party

. .' _Qp_t__g_u_gl_tgn_anxe NELA suggestxon allomng Title VII CPs to opt out after
60 days instead of 180 days as w1th ADA

melemg with g:haxge Prggegsmg -. |

o’ CP sworn statement respondent does not have to be swom to : A
e - Confidentiality Restnctxons (Royko) - parnes cannot see investigative file dunng
mvestxganon

) Accessibility Issues - Obstaeles in administrative process for language rmnormes,

physically and rnentally disabled people

| Systemic Litigation - need to develop and 'bring major impact cases  early to send

message need coordmatlon with other cwxl nghts agencies with regaxd to targetmg

1 /R lati nsln V fCh I, mm1 smn Gen ounsel -
ernmigsien'Meeting frequency, format, content
Policym gl_qng Process .- currently no formal process, no centralization; tends to be. '

reactive, in response to 1ssues ansmg in the field; any good pohcy is undercut in -
implementation : '



Commission Operations

e 3 Controversial Sggdi‘ng‘ PAoligigu S -
| « . Ful InthigatiOn |
*« Full Rehef (v. lesser voluntary settlements)
. N Emphasis of Indxvndual Chargas over Sytemxc/Class
° | Miss iop_»gf the Agency - ,curren; view is solely law enforccmcnt focus, 'no' education

foutreach focus

® Juri sgmpon[Amonomy of Field Ofﬁceg - all litigation demszons have to be made by HQ,

field offices cannot proceed on their own :

° FEPA Worksharing Contra

e Royko/Chicago ADE se - issues mvolvmg admlmstranve process and conﬁdentlahty
requuements and pohcles in mvestlgauons

o ngputer Capacity - ‘Qhargg[thlgatlon Tracking Systems -
e . Additional $1 Million for iRMS - what was done?

0@&&&\1&@&@-

° Improving Commission Service to Traditionally Underserved Communiti
®  Commission’s Technical Assi Ro

outline

¢g:6/30-1:45pm
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[Billing Code 6750-01-M]

"EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

.29 CFR Part 1609

Guidelines on Hafassment Based on Race, Color, Religion, Gender,

National Origin, Age, of“Disébility
AGENCY: Equal Employment Opportunity Commission (EEOC) .
ACTION: Withdrawal of the_Proposed‘Guidelines.

SUMMARY: The Propcsedtcuidelines Qn:Harassment Based on Race,
Color, Religion, Gender, National Origin, Age, or Disability (58
F.R. 51266, October 1, 1993) are being withdrawn £rom

consideration.

FOR FURTHER INFORMATION CONTACT: Elizabeth M. Thornton, Deputy
Legal Counsel, or Dianna B. thpston, Asgistant Legai Counsel,
Office of Legal Counsel, EEOC 1801 L Street, NW., Washington, DC

20507; telephorie (202) 663-4679 (voice) or. (202) 663-7026 (TDD).

ﬂ\_
v ———
Tony E. Gallegos

Chairman

Eqﬁal Employment Opportunity Commisgsion.
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I. TITLE VII ISSUES
A. PENDING LEGISLAT;Qﬂ
13 Legislation to @11mmnaté%@apsFOn DamageayUnder'Title VII and E?ﬁﬁimmdﬁb

o

the ADA: The Equak“Remed1§g;Ac@

gy

' Q: Legislation to amend the damages provision of the Civil
Rights Act of 1991 and remove the caps on damages which were
enacted as part of that law is pending before this Committee.
What are your views on this legislation.

A: As T understand the Equal Remedies Act, it is designed to Rew fus wd
bring the provision providing damages in cases of intentional . Devald
discrimination under Title VII and the Americans With
Disabilities Act into conformity with other federal law which
prcvides damages for intentional discrimination on the basis of
race and national origin and which does not subject the-damages
to arbitrary limits or caps. I can see no reason why there
should be different standards for the award of damages for
intentional violationa of the dlfferent employment anti-
discrimination laws, :

(3. Legislation to reverse St. Mary‘s Honor Cenggg v. Hiqks)kk

(addressing nature of plaintiffs’/ burden to prove lntentlonal
discrimination in absence of dlrect proof.)

Q: In its 1993 decision in St. Ma;x s Honor Center v. Hicks, hardan b
the Supreme Court addressed the proof of intentional

~discrimination under Title VII and related statutes. Leégislation W& o,
Ciﬂuudkwdhp

has been introduced to reverse this decision and restore the

preexisting standard for the proof of intentional discrimination e o
where direct evidence of discrimination is not avallable. What NG s
are your views on the legislation. ‘ pant. budes

A: It is likely that Hicks will make the proof of A OF ?Rx{
intentional discrimination more difficult for victims of .
discrimination. I believe that legislation may be necessary to
address thls problem. I am not—familiar with the particular

legislation but look forward to reviewing—it-carefully.

Gigzzaeglslatlon to bar mandatory arbltratlon agreements as a

condition of employment

e case, thé Supreme Court held that courts
will compel arbitration of enployment civil rights claims where
the employee has signed an empleywent sareement providing for

1
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such mandatory arbitration. Whit is your view of mandatory .
arbitration of civil rights claims, .

/ Ar I am concernedmabaut~requ1r1ng employeesﬁtomwalvehthelr
@3&3 rights_to > _bring civil rights, claims_in_court in_order to get or
keep_a_ job. There was recently a very troubling article on this
subject in the Wall Street Journal, which reviewed.what happened
.."ko sexual harassment conplaints brought by women who worked in
- ‘' the securities industry and were forced into binding arbitration
procedures by contracts including these waivers. As the article
set out, the arbitrators were almost exclusively older—white men
who had very little experience with or understanding of gexual
harassment. As a result, it was almost impossible for the
cemplaining parties to prevail although,  according to the
newspaper story, there were sone very compelling cases.

- While, in my view, alternate dispute resolution mechanisms .
.. can be extremsely valuable for the early and efficient resclution
of claims, this does not extend to requirements that employees
give up their right to raise a civil righte claim in the courts
as a condltlon of employment. [possible mention of OWBPA
issues?) :

Qi;)gystlce for*Wards_cove Workers Aet flegxblatlon to apply new
standard—of—-disparate - 1mpact~discr1m1natxon to the Wards ggyg
case) .

Q: As you know, when Congress passed the Civil Rights Act
of 1991, it reversed the Supreme Court’s decision in Wards Cove
. ¥. Atonio regarding the proof of disparate impact discrimination.
However, it also provided that the new standard would not apply
é%cg “to the Wards Cove case itself, which is still in litigation.
t Leglslatlon is pending which would apply the Civil Rights Act’s

5 poés disparate impact standard to the Wards Cove litigation., Do you
up have a position on the legislation. ‘
1 IO - Al Iﬁshareathawconcerns about failing to make the amendment

reversing the decision in the Wards Cove case applicable to the
workers at the Wards Cove plant and leaving that case to bhe
resolved under the pre-existing law. While I understand that the
question is in iitigation, leglslatlon may well be necessary to-
resolve the problem..

Qé;/Legislation Regarding Rehzgggiixggxwof the civil Rights
Act R ; .

¢: Would you support legislation to reverse.the Supreme

Court’s recent decisions in Landsgraf and Rivers and provide that
the amendments of the Civil Rights Act of 1591 apply to pre-Act

gé&— Solicaae Deeral 2
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- standardized tests. What are your intentions in this regard?

P. 04

conduct.?

A: T am troubled by the fact that the Civil Rights Act
Amendments have not been available to assist many of the very
people whose plight motivated Congress to act in the first place.
I would, of course, have to review any such legislation before
offering any further opinion regarding it. :

‘g. Federal Sector Legislation

Q: Do you support the pendlng legislation to shift much of
the responsibility of handling federal sector EEO claims to the
EEQC? : :

A: As matter of po*zcy, T think thisg legislation will add

much to the fairness and effectiveness of the federal employee wfﬂﬂ‘#
EEO process. However, it is essential that adequate resources oA ddab
accompany such shift. Without providing the EEOC with the a

necessary resources, employees with discrimination claims will be
worse off than they were under the previous procedures -- as will
everycne else who must bring their claim to the EEOC.

B. INTERPRETATIONS OF CIVIL RIGHTS ACT PROVISIONS
i. Race-Norming '

Q: The Commission has not_yet~Lssued an_antergggggtlon of
the Civil Rights Act’s prohibition of race—normlng in «

no £67¢
' A: This is obviously a complex and important guestion which pro

will have to be carefully addressed by the Commission. : It is

premature for me to discuss at this point what form a policy

interpretation would take except to say that I am aware of the ‘- Y

need for agency attention to this guestion. [should answer—¢go

. ﬁar%hefa-4ﬂ4mrr—yb4glll,he_a—pr*er1ty°]

. Disparate Impa ; gcuidance

Q: Although, in 1991 the Civil nghts Act codifled a cause
of action for disparate impact diserimination, the Commission has

- yet to issue any interpretive guidance on this subject. Please

‘describe your intentions with regard to this matter,

ot et"”
A: I am aware that pallcyﬂhaswnOE~beenwlssu%§ on this . ;9ﬁﬁ3
important subject. Again, I am not_in_ a_position of discussing {

this any further except to say that‘I“am”EGEEE"of the need for
action. [ - par

priority?t
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C. ADDITIONAL POLICY QUESTIONS o | ‘ .
1. Comparable Worth '

Q: Do you support the doctrine of comparable worth, meaning
-equal pay-for jobs of COmpanablgﬂcr*equéxﬁigggaggﬁth?

A: The question, of course, is not what I support but what Qwﬂ““/
the law requires, I view pay discrimination as a serious matter
which is 'still very much with us. For example, in 1963, women
earned 59 cents for every dellar men sarned., In 1982, women were Lb
only up to 71 cents on the«dollar. And this was tha aggregate
figure for all women -- African American wonenh earned 64 cente o
for every dollar men earned and Hlspanic women earned only 55 . am?
cents. .

T intend to assure that,the FEOC takes an active stance $h~1‘w)’3
against such discrimination.  -This, for starters, includas . .
expanding our Egual Pay Act docket from the two cases filed in = Sﬁ""’ ‘,./"L
1992 (down from 79 cases in 1980). [I recommend that the best dpaﬂﬂ" ¢
answer is to concentrate on equal pay issues; we can certainly , wwb”f
discuss furthex. Note that Representative Norton has scheduled ‘¢ cw4
hearings on her comparable worth bill for the same day as the '
confirmation hearings.] : ,

2. English-on Workplace Rules
O v 1
Q: As you know, the Ninth Clrcult Court of Appeals has 4 f-‘““’f’
recently ruled that Enql;éﬁzonly”ﬁafkplace rules—do not-viclate 3w4~'
Title VIT,® declining to follow the EEOC Guidelines on the ® juo ‘4 cra
subject. Could you please give the Committee your views on this ¢
subject, _

A: . [for discussion] Sk

+*3. OMB Directive 15 ‘ - ' | o yppl*d)

9y - ’

Q: What is your view on the Whether any revisions should be vy v*
made to OMB Directive 15, the Standards For The Classification Of(j wa ¢)
Federal Data On Race And Ethnicity _ ‘ L b

A: (for discussion] '~ : ““&
' {Wm : : o’

&
4, Se Harassment ([Most llkely. any harassment questzons will ﬂwaﬁ}d
facus on the religious harassment guidelines. However, these 055#’
issues mlght come up.] ¢

'a. First A endment Issues . . , . ’ a;@

Q: Some argue that not only the religious harassment
guidelines, but the'guidelines addressing sexual and racial

Auo Wiwb"*\‘};' /\.zlz.atw WM-&){'
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" harassment as well, implicate first amendment protectlons. What

is your view on thiQ question.

.A: On thls question, I agree with Justice Scalia who has
recognized that the categories of speech and conduct can overlap.

In his majority opinion in R.A.V, v. City of St. Paul (1992),

‘Justice Scalia held that a statute directed at conduct rather

than speech -- such as Title VII -- can constitutionally
proscribe harassing speech which is ‘incidental to the prohxblted

,conduct The alternative view -~ that speech can never be

restricted =-- would make it 1mp0351ble to prohibit the great
majority of harassment. This is because, of course, it is- :
speech-basea The Supreme Court has consistently re}ected this
point of view and I fully conecur with that result.

b. "Reagonable Person" vs, "Reasonable Woman"

Q: In sexual harassment cases, do you think the harassment
should be analyzed from the point of view of the "reasanable
person® or the "reasonable woman."

A: The Supréme Court answered most of this question when it

held unanimously in Harris v. Forklift that the harassment must

create an environment that a "reasonable person' would find Z;Jv
hostile or abusive. While the Court rejected the "reasonable ot
woman" standard which had been advanced by some courts, however, wwh*’
it gave no further guidance on who, exactly, that reasonable ?)

person is. In my view, such person must incorporate broad social
perspectives, certainly 1nclud1ng those of the vietim,.

5. EBEregnancy/Abortion. ' ' P

Q: The qguestion has recently arisen under the Pregnaﬁcy
Dlscrimlnaticn Act regardlnq whether an enployer may terminate
an employee for having an abortion, con81der1ng an. abortion or.
otherwise advocating abortion rights. What is your view on this
subject? : h ‘

A: As I understand the PDA, it‘defihés discrimination on

the bagis &f sex to include discrimination on the basis of

pregnancy, childbirth, or related conditions. It includes a

proviso which states that an employer is not required to. pay for

health insurance benefits for abortion, other than where. the life
or health of the mother would be engendered. This is a limited

exception to the broader rule, however, and does nhot permit an

employer to discriminate agalnst an employea because she cr he

may be consxderlng an abortlon.
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5. Uniform Guidelinés on Employee Selection PrnceduresA

Q: Do you believe that the Uniform Guidelines should be
revised?

“A: At this point, 1t is premature for ne to express an
opinion on this question. However, the gquestion of whether we
should pursue any revisions to the Uniform Guidelines will be
part of .a broader review of - what EEOC polxcxes need to be
deVeloped and/or addressed‘ .

ENFORCEI:;ENT SSUES gopgm*rg;on
@ generg

Q: What do you see as the ‘key_managenent _issues facxng tha‘
EEOC? : '

A There are cbv;ously extremely ‘serious issues to address
in this regard My top priority, if I am confirmed, will be to
address these problems and get the agency working efflcmently and
effectively. While 1 am, of course, not in a position at this
juncture to present an actual plan of action, 1et ne 1ay cut some
of nmy- key concerns. o

-

1. Charge processzng - from the moment a charglng party
first has contact with the Commission, that person must be
treated with professionalism, dignity and respect by well-trained
staff who know how to conduct a thorough and efficient
1nvest1gatlon. ‘This is true for everyone who comes to the agency,
whether or not they have a disability or whether or not they .
speak English. At the same time, local offices must be able to
distinguish between claims which have merit and those that do
not. We cannot -~ and should not -- continue the current policy
of fully lnveatlgatlnq avery charge.' *

2. Tralnlnq We must develop programs. to properly train
our lnvestigatars and all other Commission staff. We also need .
to carefully ‘examine options. for tralnxng the. employees of the
1ocal and state fair employment agencies.. '

3.,Empha515 on qualxty and not just quantlty. I am:
. concerned about an evaluation systen which focuses on the number
of 1nvest1gatlons without also rev1ew1nq their quality.

4, Increased attention to pattern and practice claims:
It is critical that the agency recognize that discrimination does
-not always occur separately case by case; unfortunately,

6< -
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violations often come as part of a pattern and practice of
disorimination which must be addressed on a systemic basis.
Morecver, the agency does not -~ and will likely never have --
the resources to pursue every meritorious individual case that
comes before us. As a result, it ig of utmost "importance to
develop strateg;es and management technxques to assure that
charqa processing, conciliation and lztlgatlon activities, along
with policy development and other Commission functions, wiil
recognize and address these critical pattern and practice issues.

5. Strategic planning: If we are to effectively
leverage our resources and enhance the effectiveness of the
agency, we must undertake careful strategic planning in
connection with litigation, policy development and all of our
other activities. In part, this means identifying cases that
will have an impact beyond their particular facts, to enhance the
development of the law and the Commission’s enforcement presence.

6. Effective and efficient data collection and
analysis: It is not possible to be strategic or effective if we
don’t know what’s out there., It is critical to review all of our
data systems from the point of view of how their contribution te
strategic planning and enhanced enforcement can be maximized.

8. Cutreach to protected communities: It is key that
the Commission enhance its outreach to the communities it is
charged with protectlng. I am particularly concerned that we
address communications with language mlnorlty and other national
origin minority communities who, historically, have had little
interaction with the Commission. ,

ézgﬁacklog . o T | ) P
Q: How do you intend to address the backlcg° ‘

A: [all or any of the above points, as well as ADR, see
below, shift resources from headquarters to the field, otherwise
for further discussion] ;

@ii}h ternate Diepute Resolutio

Q: Do you believe that ADR has a place withln the EEOC, and,
if so, explaln your views on ADR.

A: ADR is an extremely important tool, although we should
not view it as a panacea to the backlog and other charge
processing problems., [for further discussion)
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4. Systemic vs. individual enforcement

Q: What is your view on the proper balance between
individual and systenmic enforcement?

A: Clearly, both are important. However, given the
Commission’s long absence from the area of systemic enforcement,
we will, of necessity, focus efforts on developing effective
strategzes for identifying and targeting cases of systemic
discrimination and implementing an active enforcement strateqgy.

5. Commission Meetings
Q: How often do you intend to schedule Commission meetings?

A: [for discussion]

How do you intend to conduct Commission business?

A: [for discussion; include discussion of open processes,
ete. ] - ‘ :

k6. Egual“gag;égé cases

Q: What are your views on the Commission’s. enforcement of X
the Equal Pay Act?

A I vxewgpaywdlscrlmlnationwaS*a~serlous—matxer which is
8till very much with us, For example, in 1963, women earned 59
cents for every dollar men earned. In 1992, women were;only up
to 71 cents on the dollar. &And this was all women -- African
American women earned 64 cents for every dollar men earned and
Hispanic women earned'only 55 cents,

: I 1nteg§x£9:assure =that=the=EEOC™ takes*an*actlvewstance
against such discrimination. . This, for starters, includes
expanding our Egual Pay Act docket from the two cases filed in
1992 (down from 79 cases in 198Q). (see also discussion of .
comparable worth.]
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CONFIRMATION WEEK SCHEDULE
as of 7/18/94 - 3:30 p.m.

® Indicates Change or Addition_

Tuesday, July 19

~e9:30'am. Pmsentauon of Oral Statemcnts by all three normnees, followed hy '
-12:30 p.m. Q&Asasnw!ed «
. 'EEOC Headquarters, 1801 L sueet'
- Ph. (202) 663—4915 |
' Clau‘e will meet pammpants in the- lobby at 9: 30 We may not nwd or
use the entue three hours, but please block this time off just in case.
3:30 p.m. - Al three nominees - Courtesy Meeting with Senator Howard Metzenbaum

140 Russell Senate Office Bldg
. Contact: Shern Sweitzer 224-8912

| 5:0‘0\- 5:20 p.m.” All three nominees - Courtesy Meeting with: Senator Paul Wellstone o
o 717 Hart Senate Office Bldg. :
Contact: Dorothy McPeak 224-2159

85:45p.m. ‘Al three nommecs Courtesy Meeting thh Senator Paul S1mon
' 462 Dirksen Senate Office Bidg.
Contact: Deidre Christenson 224-7024
Wednesday, .iuly 20
©10:30 a.m. All three nominees - Tentative meetiﬁg with Majority Staff
- 11:30 am. .All three nominees - Courtesy MeeUng with Senator Dan Coats
404 Russell Senate Office Bldg, '
Contact: Karen Park 224-8724

©3:00p.m.  Mock Hearing -
: : 476 OEOB

If you need to be cleared into the OEOB, pleaée,.make sure Eric Senunas
has your DOB. Eric Senunas can be reached at 456-7848. -
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Thursday, July 21

9:50 a.m.

10:00 a.m.

11:00 a.m.

~ sched! gtl
cg:7/18/94-3 30pm

5 7-18-94 : 4:42PM G CEEOC~ . 202 456 7028:# 3

Gil Caséllas Drop by Senator Arlen Spector’s office
at 530 Hart Senate Office Bldg. for walk to confirmation hearmg. ;
Contact: Syl\ua Nolde 224-4254 A

Confirmation Hearing for Gil Casellas
430 Dirksen Senate Office Bldg.

Senators Specter and Wofford to mtroduce Gil
(Wofford contact: Carol Chastain 224-7756)

Confirmation Heanng for Paul Igasaki and Paul Steven Mﬂ!er
430 Dirksen Senatc Office Bldg A ,

Senators ‘Boxer,, Femstem, and Harkm, and. Congressman Mineta to

: mtroduce

Boxer contact: Stephame 224-3553
Feinstein contact: Margo 224-9636-

" Harkin contact: Brendan 224-9260

Mineta contact: Chris Strobel 225-2631
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- had the burden of making out a prima facie case, whereupon the burden of production
shifted to the defendant to present a legitimate non-discriminatory reason. If the plaintiff
could show that the proffered reason was pretextual the plmnnff sausﬁed hls/her burden ‘

CONFIRMATION ISSUES OUTLINE
o (7/10/94)

-
i
b
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WMQM_M -June 1993 Supreme Court decision that made proof .
of disparate treatment under Title Vii based on circumstantial evidence more difficult.

- Previously, the Court had set out a burden shifting approach to govern the proof of

disparate treatment where there was no direct proof of intent. In such cases, the plaintiff

‘.and prevmled

’ .

In Hzcks the Court held that the plamhff does not necessanly prevail upon the showmg ‘

dxscnmmatory Izglslatmn to reverse Hicks has been introduced in both the Senate and

- House; Metzenbaum (principal sponsor), Simon, and Wofford are sponsors. There are . LT
- three 'bill in- all that have been introduced to reverse Hicks. The principal bill is Civil o |

Rxghts Standards Restoration Act S 1776 (Metzenbaum)/H R.3680 (Owens)
TS Fec A‘Ju/'m’«/‘ Lok L

[For bneﬁng matenal see Post-le Rxghts Act Issues 1 (C)]

" Garcia_v. Spun Steak - July 1993 Sth ercmt decision holdmg that English-only

workplace rules have no significant advérse impact on bilingual- workers because the

* bilingual workers could comply with the rule; therefore, such rules do not violate Title

VIL. Further, the 9th Circuit rejected the EEOC National Origin Discrimination

‘Guidelines, which state that Enghsh-only rules are pnma farza dtscnrrunatory, as ulzm
vires. A

- In cons1denng whether to grant cert in the case, the Suprerne Court sohcned the position

i

L of the Admuusuauon On June 1, 1994, the Solicitor General, together with the EEOC,
ﬁled an amicus brief in support of granting cert. Cert was denied on June 20, 1994, -

-of pretext ‘and still maintains the burden of proving that the complained of action was .

" The Congresswnal Hispanic Caucus and the new Congressional Asmn Pacxﬁc Amencan :

Caucus are cons1denng developmg leglslatmn to addrcss the 1ssue

[See attached bneﬁng matenal]
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~

4 (Introduced by )
Senator Feingold) - Amends- Txtle VII, ADEA -and ADA to prorubxt employers from
requiring employees to submit claims relating to employment discrimination to mandatory

- arbitration. This legistation is in response to the 1991 Supreme Court decision in Gilmer

v. Interstate/Johnson, which held that courts can compel -arbitraion. -of Federal .
discrimination claims brought by a broker against h1s empleyer pursuant to the mandatory .
arbm'atxon pohcy of a stock exchange , : Do

~ The issue for the EEOC is the use of non-collocuvely bargamed oorporatc personnel.-
policies which compel cmployees to arbitrate claims under an employer’s established

procedures rather than using the administrative and Judmal procedures established urider

o ~ federal equal employment statutes. Tt also ties in to the cncoumgod use of Altematwe o
o stpute Resolutnon, which i is generally mewed favorably

- In March, Congressman Wﬂham Ford Chairman of the House. Educauon and Labor

Committee, and Congressman Major Owens, Chairman of the House Ed'& Labor -’

i Subcommittee on’ Seléct Education and le nghts requested that the GAO conduct a
study on the use of thesc pohcxes , .

. NOTE: Gzlmer was an ADEA case and has implications on the waiver, provmons of |

OWBPA/ADEA. Legxslatxon to reverse the decision and address the use. of- mandatory A

e arbmahon is a high pnonty for AARP and other aging orgamzanons

[See addmonal bneﬁng matcnal m ‘section on ADEA ]

Yoo

ines on Employee Selection Proce ESP) .UGESPwereadopted

in 1978 by lhe EEOC, DOL, and DOJ as a umform set of principles for evaluating tests

and’ other selection procedures which are'used as a basis for any employment decision

~and which have a disparate 1mpact agamst members of a protected class. There is a -
~ substantial body: of caselaw interpreting the Guidelines and, -as is true thh othcr.

Gu:delmes some courts havc bcen more mchnad to follow them than others

B o

One of thc pnm:lpal pomts of UGESP is th:g»tg;ts or other employee selochon practxccsi

. must be valid, that is- empirical data should be. available that demonstrates that' the
- selection procedure is prcdxctxvc of or sxgmﬁcantly com:latcd with 1mportant elements

of Job performance
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IJQEL cont. o

.UGESP have long been controversial. Opponents - oonservauvc business groups and

ideological conservatives, mcludmg former EEOC Chairs Thomas and Kemp — argue
that they are based on lmperrmsslble group preferences, lead to quotas, ‘and undermine

efforts to improve and emphasize educational achievement (by restricting employers .
ability to rely simply on educational credentials). Proponents — the civil rights and -

employee-advocate communities -- are that UGESP go along way teward ptov1dmg .

. workable standards to evalaate employment selecuon devmes S

*_There have been a series of efforts none to date successful to have the EEOC and the .

~ other .agencies review and revise UGESP. While no one argues that they cannot be

. improved, there is substantial concern that if the Guidelines are. opened up to tevision, - .

.. it will be extremely dxfﬁcult asa pohucal mauer, to contml the process and-come up ,
o thh anythmg better. - ‘ A . , . -

..‘\

- Several civil rights and

' 'women's groups are urging the EEOC and OFCCP to develop a Memorandum of

Understanding (MOU) that would designate OFCCP as the EEOC’s agent when OECCP -

- discovers intentional discrimination by federal contractors in vwlauan of Title VII in the’
.. course of a compliance review. This would allow OFCCP to - seek appropnate ’
compensatory and punitive damages (as provided by the Civil nghts Act *91) in-its

negotiation.and conciliation efforts involving intentional discrimination. There is already -

such a MOU between EEOC and OFCCP regardmg clalms of d1sab1hty dlscnmmatxo ‘
agamst federal cont:actors . oo

It is well-documented that discrimination on multiple bases is a serious problem. For
- example, an employer may hire African American and Hispanic men and Anglo women,.
- but no African American or Hispanic women. That employer may have a defense to -
either a race 'or a. sex claim under a tmdmonal view of the law (i.e.; he hires racmlu
. ‘mmonues and women and 1s therefore, not lmblc under Title VII)

o There are, howevcr, several cas&s wlnch have found that the parucularﬂproblems-facmg ‘

rac:algj;gt_hmc mmontyzwomcn‘arc cogmzablc under Title VIL. See;-e.g., Jefferies v.:

Harris County Community Action Association, 615 F.2d 1025 (5th Cir, 1980). (Black
women constitute a protected class under Title VII). No cases or policy have addressed

problems:of- mulnple discrimination-which-cut.across:statutes (i.e., race and dxsablhty or.
.. gender and age). Civil rights and women’s groups have advocated the adapnon of pohcy.
»and a lmgatlon strategy to develop these legal theones

P - e
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T
VM -
S harassment raises issues about human interagtion on that are to some extent unique - |
~in ccmpanson to other harassment and thys Thay ay warrant separatc em;lh;ads;g_)

| setting sexual harassmcnt@for ;pmm eatmenton the grounds that sexual

* These groups cne the Supremé COurt's decxsmns in’ Hams V. Fork];ﬂ .S)wsteim
“~ . (1993) and: Meritor Savings Bank v. Vinson (1986) as providing that the same»
- standards*for determining liability and remedy should be applied to all types of .
hostile work environment harassment (as’ Opposcd to quid [ pro quo hara.ssmcnt),
both sexual and non-sexual harassment. . .

| This v1ex£ 1mporh333,n the context of the debate over. the mclusxon of rehglon :
. | in"the Proposed Consolidated Guidelines on Harassment, Opponents of the .

~|inclusion of religion argue that the same standards used in sexual harassment
~cases are inappropriate for and, thereforc should not be used in rehglous “

‘ _harassment cases, : - : ‘

; N S AT i
‘D(Wi M‘.,f o i IWe j st “for employer -@FCCE:SW geoc's

o ‘,/,\/\ (;v“yl : jguldelmes onasex-dxscnmmauon*have notg’" been:rewsedwforﬂls -years. Women’s w

U 48" groups urge that the OFCCP guidelines be updated to reflect regulatory and legal *

\ 14 .~ developments such as the enactment of the Prcgancy stcnmmatton Act and the '

4" ). EEOC’s Guidelines on Sexual Harassment e - <

‘\Addmonally, EEOC and OFCCP are encouraged to work together to develop .
clear standa:ds vfor employers regz_udmg sexual hara_ssmen; in the workp]ace ’

. B;gg gggy Q]sgnrmngpgn éggg 1978 (EDA) m §701(k} Qtf Tnﬂg ym PDA amended .
~_ the Civil Rights Act of 1964 to prohibit discrimination against: pregnant women. In / - -
" pertinent part, PDA provides "women affected by pregnancy, childbirth, or related -
" medical .conditions shall be treated the same for all employment—related purposes, - o
- including receipt of benefits under fringe benefit programs,. as othcr person not L
o .affected but sum]ar in their abnhty or mablhty to work " «

The most s1gmﬁcant recent Supremc Court decxsmn regardmg the PDA is Intemarxozzal
Union, UAW v. J’ohmon Controls (1991), whxch mvolvead fetal protccﬁon 1ssues

 *[SUMMARY OF JOHNSON comons TO COMEI
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I:ng,aasxJDuxznnuunsL__sasn112Z&i£12éJ cont.

o

e ‘ AMQ&ILE&QSME In a recent case, Tunc V. Holtand 1994 US. Dist. LEXIS

- 4997 (W.D. Mich., Mar. 7. 1994), a federal district court held that discharging

.’ an employee b because she is consxdex@ng-havmg an-abortion is a violation of the

: Pregnancy Discrimination-Act.-These cases are rare, but women’s s groups beheve
this is a good cxample ef how the PDA can apply to abortion. '

1 - [See attached briefing .

material]

POST-CIVIL RIGHTS ACT *91 ISSUES - [See attached briefing material]

Pendin iglati n: ,
m:mw Leglslauon to remove: thmcaps on° da"m'a"g"e‘s~for~1ntenuona1 :

diserimination as provided in CRA'91. Janet Reno testified in support of ERA at her
confirmation hearing and Deval Patrick has mdtca;ed that he wxll testlfy in support of the

- bill at Senate heanngs expected m the fall

0 F ormal Admmmtratmn Posltlon"

Justi gg for Wards ggvg Wgrkm Ag; Izglﬁlauén'to delete special éxérﬁpuén in the

CRA *91 for the Wards Cove case, which affects primarily Asian Pacific Americans who -
prevmusly worked -or aré. now employed by Wards Cove Packing Company. The

- Admmxstrauon has-already:taken:-a: posmomxn"support"ggthe..leglslauon as ev1denced by
- a 1993 Icttcr from President Clinton.. w 3 ,

o S_ugggg;ﬁ Legislation: -~ = - .‘ ' |
' W o ’ N ‘ :
~ Make CRA '91 Appli ggb]; 10 ADE - CRA ’91 amended only Txtle vIr and the ADA

apphcauonmtonme-ADbArwas-nct~addressed Expcrts witness fees not available under

.+ ADEA,; fix for Lorance on challenge to semonty system not apphcable under ADEA.
, [Rcfcr o summary of CRA ’91] ' ‘

ivit f Landeraf v_UL Produc 'Apnxisg-i Supreme Court

| decision that the damages prov1s1on of CRA ’91 cannot be applled retroachvely to cases
: 'ansmg pnor to passage of the Act. o , _ ‘



-

- Effect of race normmg

" _prohibition in CRA’91 on use of- scpatate‘physwal abmty and psycho]ogmal tests for N

~ different genders
, 'L_;gmcmgu Based on theory that settlements allow for no fault thetefore there can
= bc no mtenuonal dnscnmmanon for whlch damagcs can be recovered :
| EquaI Pay Act (FPA) | RS
A Summ gg;v, EPA prohibits unequal pay fonequ_glwr«»substannally.e«;@“ work )

It does not probibit pay differénces “based on factors other than sex,” such as seniority,
merit, or systems that determine wages based on the quantity or quality of work. The
term "factors other than sex” has been mterpreted broad! 1/ by the courts to mclude factors

\ . such as prior salary and proﬁmhty

] 'EEQQM Dunng the last 14 yws the EEOC has hadfa dxsmal _w_rgcord‘“-“
" on EPA enforcement. In 1980 under Eleanor Holmes Norton, the EE@G“brought‘“’IQ :
"EPA cases cumpared to only 2 that the Commlssxon brought in 1992 T

In the 1981 Supreme Court decxswn Coumy af Washmgtan 12 Gunther the Court held .~ -
. that Title*VIT goes' bcyond%thc'*EPAwto prohibit discrimination not only in pay ‘between
~* jobs that are equal,” but"also_bctween _]obs that are different.  Gunther has been
~ “interpreted very narrowly. ' Most courts in non-equal pay for equal work wage

+ discrimination cases. have requlred the plaintiff fo prove d1scnm1nat(>ry intent by the -

employer and havc requxred much stronger evxdcnce of thxs mtent than in other kmds of
Tltle VIl cases; - . T 3 o ;.
NOTE Equal pay for equal work must be dlstmgmshed from thc controverslal issue of
comparabie worth -which wxll be dnscussed bclow S

W The EEOC is urged by women'’s groups © make EPA enforcement :

“apriority, particularly in its systemic litigation efforts. EEOC is also encouraged to B
.work with OFCCP. to mciude EPA comphance in OPCCP's comphance revwws of

federal contractors

[See attached ‘briefing matenal preparcd by WLDF mcludes use e of Title VII in wage

"+ discrimination cases.],

(- 770-94; 8:21PM ;. - CEEOC- - 202 456 70281 7
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: Equal Pay Act (EPA) cont
e "Qnmnax:able_W;o.a.lz

' “[Summary of opposmon arguments on Comparable Worth to come]
e Fair Pay Act of 1994 (FPA) to.be.introduced soon by El&nor Holmes Norton GM' ,
. .The FPA amends the Fair Labor Standards Act to prohibit pay discrimination on - ~_ W‘M )
the basis of sex, race, or national origin in jobs of equivalent value. ‘Whether '© ’
work is of - equwalent value" is detérmined by comparing the skx]ls cffort
rcsponsnbllny, and workmg condmons requued of the JObS ' .

- BE [See attached bneﬁng matenal prcpa.red by WLDF]

e The Women’s Bureau of DOL is acnvely mvolved in this issue and with this

© " legislation. ‘Karen Nussbaum, Director of the Women’s Bureau, has asked usto
proceed_with caution in this area so that their long term plans will not be M
oompromtsed Admlmstrauon coordmauon is needed z Jﬂ)

S U
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[Bneﬁng material is pm\nded for each of the followmg 1ssues]

‘e

o Bgnsmn Bgngﬁ: e,ggmals gnder thg AQE ADEA was amonded in 1978 to raise
" maximum age limit from 65, to 70:and to forbid mandatory retirement under pension
~plans. The legislative history for the amendment indicated that pension plans could stop.

. benefit accruals at normal retirement age. In 1986, Congress amended ADEA, the

'DOL‘to coordinate regulatory efforts

Qhax,g;_mng AARP argues that there is no statutory requirement of * cause® :
determination under the ADEA. The EEOC processes age charges the same way it does

~-Title VII charges wnh the ovexwhelmmg majonty of charges dtsmtssed through nof.

cause” ﬂndmg

Age Discrimination :"i‘mf‘ 03 (LR, 2722) - i’oiicc and firefighters -

. "exemption from the ADEA allowing use of mandatory retirement age; sponsored by - 1,0"‘)’2.«’» —
' Owens, opposed by Metzenbaum. The bill secks-to_exténd permaneitly the temporary ,@‘p@"( o

exemption to ADEA granted to police and ﬁreﬁghtcrs in 1987. Owens has attached the CM[“/ .
bill to the Crime Bill, which is stuck in conference. Metzcnbaum has thr«wtened - ,?/

(promised) to ﬁhbuster the Crime Bill if the mmdmeut stayson. . - . ..\

dmxmstratmn\Positnon . (articulated in letter from DOJ on the Crune Bl") Calls for.

furthcr study on-thie use of testing in place of age and- includes @ compmmxse 4-year
: temporary extensnon of the law allowmg mandatory retirement age.

ng in iFs er Workf Many ADEA charges are. .
related to RIFs. While the ADEA clwly prohibits targeting groups on the basis of age

. or treating members of protected age group dxfferently ina RIF thc 1ssue becomes more .
- .complex when “proxies for age are ‘used., '

109

. fThe 1992 Supreme Court dwston mWas cornphcated the matter becanse/ &%»» /
‘it held-that.there: ls-no*d1sparate*treatmetn:’ﬁh‘deruthevADEA, when _the factor motivating - "y

thetemployer-ts some—featurc-other.-than-age, even =when=the- factor used-ls-empmca]ly /1” /( La»j o

a : correlatcdéthh age.

Dtspa.tatgmm_’rhmundzr_@ﬁét ‘While thegEE{-)@ and. most courts’ of appeats :

"haye-applied-disparate impact theory-under the ADEA, there is no Supreme Court ~.C .-
‘decision on the issue. The Court’s-decision in Hazen Paper may be a signal that it

: ,would not support the use of dtsparate 1mpact theory under ADI:A A leglslattve fixis -
bcmg conmdored by AARP g : .

o
Pf‘o‘o(‘“ﬁr

Internal Revenue Code, and ERISA in the Omnibus Budget Reconciliation Act of 1986~ - o
(OBRA 86) to require pension accruals regardless of age and reqmrcd EEOC IRS and °, . -

A
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OLDER Womcms er:m' Paomcuou Acr [See attached hackground memos]

‘",“Effectof’l‘ltlelof()BPAon‘ o ﬂ :} . - T

"'OWBPA Rulemakmg Options - |

o NOTE On July 8, 1994 OCLA recewed verbal approval from OMB to procecd with
negotiated rulemaking provided that the agency would not proceed wuhout the approval :

of or until thc arrival of thc new leadership.

§

5\

.m litigation (a:mcas brief). - T

e State and Loca! Govemment Dnsab:hty Reurement Plans there is. substannal V

- ..need for guidance in this area because many public cmployers apparently use a
. disability retirement plan that may now violate ADEA. (The plan calculates

.9' ‘ Early Retxrement Incenﬁves OWBPA authonzed many quahfymg voluntary .
© early retirement incentive plans. The issue remains' whether ADEA, after
OWBPA, permits early retirement incentive offering an incentive only to person

' under a specified age ("Clpnano plans) EEOC has opposed an agecapped plan

disability retirement benefits by projecting years of service' until normal

. retirement age, wmch operatcs to the dlsadvantagc of older mdmduals )

)

;, | Severance and Pens:on Integratwn OWBPA ‘provides that severance pay can

_ be offset by (1) additional pension benefits made available to an employee, or (2)
the value of certain retiree medical benefits.. The issue remains whether OWBPA

1is dispositive of all questlons da.lmg w1th pensxon/ severance mtegmnon EEQOC. |

o gmdanoelsneeded o ST,

° Endmg retiree health coverage at’ medlcare ehgnbxlxty OWBPA does not4

address this issue, which will likely be the subject of lifigation because cmployer— B

- prowded rcnree health beneﬁts are often more gencrous than Medicare. .

0' , Admuustratlon posmon"

Title I ol’ OBPA - ADEA Waivers Title 11 provxdes that unsupervxsed waivers may
. be valid and enforceable if they mt several requuements and are omerwxse knowmg

and voluntary

-A-' . Must Consnderatlon be Returned to Challenge Wawer Rema.mmg issueis.

whether an individual may challenge a waiver while retaining the consideration

given in return. for signing agreemcnt -Courts and the’ Congress are spht on the

ISSUC

v

Title 0 of OBPA - ADEA Wa;vers cont
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e ,Arbitrauon Agreements under ADEA!OWBPA (thmer) TitleIIof OWBPA -
- which became effective after Gz!mer, prohxblts prospective. waivers of rights or - -
S claims undet ADEA and it requires that waiver agreements be supported with
'+ .. valuable consideration to which.an individual is rot already entitled. Issue
. remains for Comlmssxon whether T1t1e II Apphes to mandatory arbxtrauon
,agreements ‘ :

- 'Amencaus Wuh Dtsabilztzes Act (ADA) ﬁtle One 3

: [Bneﬁng matcnal is attached for w:h of thc fouowmg 1ssues]

T e

*  Definition of Disability ey '-,'
- Employment Provxsmns '

~ Coverage of Drub and Alcéhol Uscrs
. Remedm

* ii‘:‘E ‘ .i‘

e Preemployment stabxhty-ReIated Inqulnes and Medscal annunatlons under
L the ADA ‘

LI lnterlm Enforcement Gmdance on the Apphcauon of ADA to Disabihty—Based-
L ;Dlstmctmns in Employer Provided Health Insurance - States that a different
level of benefits' in an employcr-prowded health -insurance plan for -
. "mental/nérvous” condmons is not' a 'drsabxhty-based distinction" that vxolates
' ADA ' . '

‘ Mental health hmxtauons in health insurance oovemge ,
. Need gu:dance on Longterm stabmty Insurance (wage replaccment)

" e Fu E)‘A.I i rrently Under Develoy

e . Definition of the Term *Disability® - A draft EEOC Compliance Manal section
_ is in the final stages of development., The draft provides an analytical framework
for determmmg whether an mdxvxdual has & "dxsab:hty" as de:ﬁned by- thc ADA

 The dra.ft EEOC Comphance Manual section on this issie includes several |
* . provisions addressmg psychiatric disabilities, including listing mental activities as
. examples of major life activities; a statement that episodic disorders may be -
- - substantially limiting; and a statement- that mental disabilities . that may - be
e amehorated with medxcahon may snll bc subsmnﬂally limiting. *

! -

10 -
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}‘ e “mm EEQQ DA g'i;; dances g;;;gg ﬂy U_ndg deve me;m cont. .
e ‘The’ ADA and Psychiamc Dsabﬁmes [Summary attached]' o

‘e Reasonable Accommodanon and Undue Hardshxp Admﬁ EEOC Comphance
- Manual section is being reviewed within OLC. Outstanding issues -include
- reasonable accommodation for people with mental dxsabxlmcs, whlch may mvolve :
*"significan d1fﬁculty rather than sxgmﬁcant expensc :

o  Unresol yg! lgs'n es:

. "Mental/Nervous" Distinctions’ in Long Term Dnsabxhty (L'I'D) Plans (wage -
~ replacement) - LTDs usually limit benefits for "mental/nervous/conditions to two
- years, but do not similarly 11m1t beriefits for physical conditions. Does this
violate ADA as a 'dlsabxhty-based distinction” unless shown not to be a .
.. subterfuge to evade the Act? ~Unlike health insurance which provides for
-treatment, LTD is wage replacemcnt and is avmlable only to people with actual
disabilities.. An optxons papcr is bemg developed on thxs issue by OLC ‘

. 3 lnteracnon Between ADA Reasonable Accommodauon Reqmrcments and .
Collective Bargaining Agreements - Is it an undue hardship for an employer to
- provide. a reasonable accommodation that is inconsistent with the terms of the.
S apphcable collective bargaining agreement? This issue includes the conflict
. . betweeni issucs related to seniority-and reasonablc accommodatmn

" ‘e Coordination of the ADA and the Family and Medical Leave Act (FMLA) - The ADA'!
and FMLA both impose leave-related obligations on covered employers. The EEOC has

'+ been working with DOL during its FMLA rulemaking to coordinate 1mplementatmn of
. --both laws. When DOL issues its final FMLA rule; EEOC’s OLC wﬂl finalize an’
o enforoement gmdance on the ADA/Tme VII and FMLA .

A hot pohuca.l 1ssue in the DOL PMLA rulemaking wasfis whether an employee enntled .
. 10 leave under both ADA and FMLA must take FMLA and ADA leave sequenhally or
1s enutled to mmultaneously cnjoy the best of both Taws.

. ‘Senators Harkm and Dodd wrote to the EEOC 10 express their strong suPpon for"’”

' permitting employecs to enjoy the best of both laws DOL has indicated that it will
follow thxs path in its. ﬁnal rule . D o

S
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mg_LA Sectmn 501 prohlbxts federal scctor dtscnmmauon based on dlsabxhty and _
also requires the federal govemment to engage in affirmative action based on disability.
. In 1992, the Rehab Act was amended to apply ADA legal standards in complaints
- alleging 'non-affirmative action employment discrimination. The change to' ADA - -
~ standards changes the usual federal sector pracnces particularly regarding disability-
- .1elated “inquities and medlcal cxarmnancns " This may be ‘opposed by federal law.
enforcement agencxes . : T LT

. 'le Rxghts Issues in Health Care quarm

This'issue is mcluded because oran amendment proposed by Senator Kassebaum dunng ’

‘the L&HR Committee’s considcration of the health care reform legislation, which would have

eliminated much of the civil rights Jprotections in-the bill. Senator Kassebaum argued that the -

protections were unriecessary and duplicative because of existing civil rights protccuons Since.

h&lth care is:so closely ued to employment some felt the issue may come up

Q } | For a short summary of the xssues see the attachcd Questmns and Answers Ahout le v
Rxght.s Issuas in Health Care Reform ‘

* For more detaﬂ see the following attached fact shects:

. Gapsmnxmingcwmghtsuws_ PR
- ¢ Language Dlscuminatxon mHealth Care L :

"Sqmmary Of Kassebaum Amendmcnt tg come CE -

12



Csve - 710 9 : 824PM . EEGr. 202 456 7028:#14

Fedeml Sec:or quorcement
[Bneﬁng matenal prcvmusly dlstnbuted]

o Ban_J_6__ - New EEOC federal sector’ cqual employment opportumty complzunt .
' processing regulations, issued pursuant to Section 717 of Title VII. Part 1614 attempts
©, - to make the process more: fair and timely by, among other thmgs, limiting to 180 days
" the length of time in which the complaint is solely w1th1n the agency, thereby reducmg .
the-dominance of the agency in the process. . . ‘ ‘ .

v e 'Wuw_g 'S, 404 (Glenn)z’l-l R. 2721 (Ed & Laber/Post Ofﬁce &
7 Civil ‘Service) - Legislation to change. the federal sector complaint process by

significantly reducmg the authority of federal agencies over internal eeo complaints and

by transferring the majority of the process to the EEOC. "This legislation is in response

to many years of Congressional concern and discussion about the unfaimess of allowing

federal agencies to retain jurisdiction over the processing of eeo complaints brought by

~ their own employees. Issues of faimess, due process, and timeliness are the principal

. issues msed from umc to nme by Congress about the federal sector eeo process

EEOC estmatcs that the increase in responsxbxhncs would cost between $60 to $100
million. Additionally, EEOC has prc—condmoned its approval of the legislation on the’
" requirement that there be no "transfer of function,” which is a required transfer of staff
from agency giving up responsibility to agency gaining new responsibility. EEOC'sview .
. is that the proposed legxslatxon does not involve a transfer of funcnon :

| ° , | See attached May 11, 1994 letter to Chau'man Wllham Clay, House Ccmmm:ee on Post
o Office and Civil Service, from Leon. Panetta, Dlrector of OMB, setnng forth the.

b Adnumstranon sposmon onHR 2721 L .
Fedeml Sector EEO Leadersh:p Respons:btlaies Executxve Order 12067

* Executive Order 12067 gave EEOC lead coordmahng reSponsxbﬂxty for all fedcral EEO

programs and activities.. - The EEOC is also charged with revxewmg and approving the " o

affirmative employment plans which Sectxon 717 of Title VII requxres au federal agencxes a
to kecp s

- A . ) .
Jer N

Y ;.[Sec attached bneﬂng matenal]
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- Miscellaneous

: [Bneﬁng matena.l is attached for each of the followmg 1ssues]

e mwwmm lncludmg

Volnntary Aﬂ"u‘mauve Action Plans under Tiue vme -
Court-Ordered Affirmative Action under Title VIL ©  ~ -~~~ 7.
° Voluntary Affirmative Action under the Equal Protection Clause

: o ‘ f P : m Cou D 1 ffe x tiv:

-Acn_oun_limplpxm:m mcludmg v

McDonald v. Santa Fe TRad Transp Co. (1976)
United S:eelworkers of America, AFL-CIO-CLC v. Weber. (1979)
ﬁreﬁgh:em Local Union No. 1784 v. Stotts (1984) - ;

" " Local 28 of Sheet Metal Workers v. EEOC (1986) - . - B
“Local Number 93, In.fema:'l Assoc. of Hreﬁghters V. Ctty of Cleveland
(1986) - o

-'Jahman V. ﬁw:sportaaon Agency, Santa Clara Cowuy (1987)

" Martin v, Wilks (1989) ‘ : .
- Regents of the Univ. of California v. Bakkc (1978)

. Fullilove v. Klutznick (1980)
. Wygant v. Jackson Board of Educanon (1986)
U.S. v. Paradise (1987) -
City of Richmond v. J.A. Croson Co. (1989)
- ‘Metro Braadcas:mg, Inc v. F.C.C. (1989)

' * Also refer to premus1y distributed Q&A s used by Deval Patnck SRR

: :Inl ion fR"'

[See attached EEOC oral tcsnmony prcscntcd at the Junc 9, 1994 Senaxe Heanng]

» Addmonal briefing matenal wdl be provided based upan our dtscussmn of the R
- appropnate mponse to the issue - ' . : . :

1

- Court-Ordered Aflirmative Action under the Equal Protection Clause o
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° '__eims_&msmenx_ﬁ_iehm cont.

e memm_oim&_w Many members of

- Congress have expressed concern about the interaction between RFRA and the

. Religious Harassment Guidelines. Generalty, RFRA provides- that the

. ' government may not substantmlly burden free exercise, even by a neutral rule,
unless theé government has a compelling interest and does so using the least
testrictive means.  Many of the principal sponsors of RFRA do not think that the

Rehglous Harassment Gmdehnes confhct in any way with RFRA S

N

°o pjgumg t Non: D;sgnmlnangn Agx g{ 1294 (E_I:{Qﬁ) Legtslanon introduced June 23,
- 1994, by principal sponsors Senator Edward Kennedy and Representatives Gerry Studds
: ‘and Bamey Ptank prohlblts dxscnmmauon m employment on basxs of sexua.l oncnlatmn e '

- [See attached bneﬁng matenal fact sheet on- ENDA and copy of. the b111]

.. e \E Qc $ Eg gx on the L!;Q Qf fl'gstgrg in Enfgrggmg ; - In 1990, the EEOC tssued a
. policy guidance on the standing of "testers* to file charges under Title VIL. - "Testers*
. are defined by the guidance as individuals who apply for employment which they do not
L intend to accept, for the sole purpose of uncovering unlawful discriminatory hiring
o pracuces The EEOC's position is that “testers are aggrieved parties under Title VII
- where they have becn unlawfully dtscmmnated agamst when applymg for employment

- Admmlstmtlon PosxtmnlActmtles involvmg the use of testers DOJ and HUD
. currently have or are contemplating programs usmg testers. ' EEOC’s OMB. Examiner,
© . Daryl Hennessy, called CEG on 7/8/94 to inquire about EEOC’s use of or plans to use
testers in enforcement programs. Daryl said that Chris Edley has advised him' that -
resolirces are available to launch an aggressive | cml rights enforcement effart using
testers. (Edley has been a strong supporter of testing for a long time and Peter Edelman
was formerly the Chair of the Fair Employment Council, the civil rights organization that
is leading in the development of employment testing.) ‘Cheryl Cashin of the National
~ Economic Councxl has also talked to Edlcy about dcvelopmg an mteragency effort usmg 8
. tcstcrs . : :

, Currently, HUD has a $9 million pnvatc enforcemenl program which mciudes the use
~ of testers by privaté and “substantially equivalent™ state/local govemment fair housing -
.. agencies, Kerry Scanlon, Deputy Assistant AG for Civil Rights, has dxscussed ‘with
K ; OMB a 5500 000 testmg program for the FY’96 DOI budgct ' : .

- [See attached bneﬁng matenal summanzmg the area of employment testmg]

15
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® Memo on’ Memorandum of Understandmg between EEOC and DOJ’s Ofﬁce of -. .
” ‘Specxal Counsel for Immlgration-Related Unfan- Employment Practices in Procees ,

e Q_aiL('&l_hl_lg - Need mformanon on the current status’ of Adnnmstra.uon s efforts within "
- federal govemment, spemﬁcally the Glass Cexhng Commlssxon at I.abor o

4

o

"Issues involving Commtssion Opemtwus - (vanded pnmanly for refercnce and outlme for
dlscuss:on, bneﬁng matenal not provided. ) e .

[ Q_gggg_Emmr_lg The current EEOC pohcy of full mvesugauon of all charges is
principally responsible for the huge backlog of cases.” The Commission is urged by all |
~ sectors of the civil rights community to develop an innovative approach to dealing with
the backlog and making the admlmstratxve process more effecnve and efﬁment Some .
suggesuons include: .- : -

° ‘ADR-Q

e T __g_ggg e. g Idenufy stmng cases or cases thh potentxal for broad 1mpact early‘
L (hkc EHN’ BLI), 1dent1fy cases for early mediation by neutral patty '

e _Qm&m_ghgmm : NELA suggestmn allowing Txtle VII CPs to opt out after'
L »60 days instead of 180 days, as with ADA :

°
e CPswom statement; respondent does not have tobeswornto - ,
. ‘Lack of training, including ‘multicultural/sensitivity training, of mtake ‘and o
- investigation staff; cannot acldress eomplex cases and, therefore dxscoumge CPs ‘
.. from filing. them ’ .
e . Confidentiality Restnctxons (Royko) pdxues cannot see mvestlgauve ﬁle durmg» ;
mvestxgatlon S o
o ° Agmmhmxy_lggm Obstacles in admamstmtxve process for language mxnonues S
. physically and mentally disabled people s » L |
e Smmwgmm - need to deveIOp and bnng major 1mpact ‘cases early to send -

_ message, need coordmaﬁon with other cml nghts agencxes wuh regard to targetmg

f 'us
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-

Issues inﬁolving'Cammissiaa’Opemtiods - cont. -

‘e qum.ssm.’hdm frequency.fomat comtent - B
e B@W curremly no formal process, no centralxzauon tends to be

reactive, in response to issues ansmg in the field; any good pohcy is undencut in
. mplcmentanon pohcy is not made in the sunshme :

e gmumgnfmmmﬂ .
| \-o"», Fu[lInvestigatlon | | |
. Full Rehef (v. lassef voluntary settlements)
; Emphasns of Indiv;dual Charges over Sytemichlass

* ..Mjsmn_gf_mc__ggn;x currcnt Vlew is- sole}y law cnforcement focus no educat:on
‘ '/outrcach focus ‘ : , . .

e Lu_sﬂxﬂmni&m_ommmgiﬁm all hnganon decisions have to be made by HQ, L

field ofﬂces cannot proceed on thelr own

° m_&m_____mmmmm Under Tltle VII the BEOC must contract' .
- - with qualifying State and Local Fair Employment Practices Agencies (FEPAs) to process
. charges within the FEPAS jurisdictions. The quality of FEPA performance is a constant |
+ issuein Congress:onal oversight. As noted in the Transition chort, new FEPAs charge
that contracts are not awarded competitively and, therefore, there is little incentive for
.. the FEPAs with contracts to perform well. Those FEPASs in turn charge that they are ' .
Gy provxded with madequaﬁe resourccs to perform thetr responmbxhues '

. Duta on FEPAs and IAOHRA memo to come

e ‘ MMMM Mike Royko has written a series of arncles cnnmzmg the ;'
L EEOC ] admxms&auwe pmcess and confidentiality pohc1es in ADEA mvestxgauons '

[Bneﬁng matenal prevmusly provxded]

 * Memo on current 1EEOC-compd‘tér[Systems is in proéess \

17
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Issues involving ,Cair’xmissiou Operations - cont..

-‘ _6 | gmgmmcg_mmm ' Chairman Major Owens’ staff has complained about the
reportedly large performance awards glven to favored Commmsmn staff despxtc reoord ,

poor performance by the agency
.
° mmission’ Assistance Rol¢
y . { ‘n ”‘
i 4'
L
-
{ - .
LS .
\
! g 048 15pm

18



CONFIRMATION ISSUES OUTLINE
(6/ 30/94) '

- Burden of proof - P o

‘Amends Title VII ADEA, and ADA to prohibit employers from requmng employees tov
submit claims relating to employment discrimination to mandatory arbitration. (Gzlmer
was an age case so this is a hlgh priority for AARP )

e  Sexual ng_aggmgh; I§§'ue§ -

e Gu1dehnesfHarns v. Forkly‘i

° ' g:oorgmapon betwgn EEQQ Qg OFQQ - nieed clear arnculatxon of standards for
employers [Administration Policy suggested]; allow OFCCP’s. compliance
rev1ews to mclude md1v1dual cases against employers under OFCCP rev1ew ‘

‘e Uniform -Guidelines on Empvl_oy ee Selection Procedures ( UGESP) - is revision still
' contemplated by the Commission? - R S
L Pregnancy DlscnmmaﬁOn Act

e Fetal Protection Issues/UAW v, on Controls -

. Abom'gn,Exggp_g' ion -




jvil Rights A 1991 -

®  Equal Remedies Act of 1993 -
e [Justice for Wards Cove Workers Act
Fix _Applicabl DEA - eiperts witness fees, fix for Lorance on challenge to
seniority system not applicable '
° Lg. gggmt v, ZZ'SI File Products - April 1‘994 Supreme Court decision that the damages
provision of CRA ’91 cannot be applied retroacuvely to cases arising pnor to passage
of the Act. , .
° Discriminatory gg;g Effect of Race normmg proh1bmon in CRA’91 on use of separate
' physical ability tests for different gender =~ ,
® Litigation of Sex-based cases before juries for the first time - EEOC attorneys need
trammg in Jury selection to address tendency to devaluate claims of mmonty women by
juries , .
) Failure to inform CPs of availability of damages and failure 19' negotiate damages in
‘ settlement - Based on theory that settlements allow for "no fault,” therefore, there can
be no mtentmnal discrimination for which damages can be recovered.
Equal Pay Act
° ow Interpretation of Supreme C s on EPA - Gunther -
. Coordination of enforcement efforts with QFCQ -
® Comparable Wg' rth - Fair Pay Act to be introduced by Eleanor Holmes Norton



NA,

\ge Discrir

Cw\ﬁf;;crumnruztwrz }n~EmploymenI Act_(ADEA)’ s

Age Discrimination Amen f 1 R. 2722 o Pohce and—ﬁreﬁghters

Wﬂ from the ADEA allowmg use of mandatory retirement age sponsored by

Owens, opposed by Metzenbaum
Ider \ fit Protection Act -
. : Rulemaking '-'A

. Waivers - does plaintiff have to tender back co'n‘sideration, received for waiver to
~ challenge? Guidance needed for both employees and employers

¢ Accrual of Pension Benefits beyond normal retirement age
Effect of Redu ion! in Fo . (RIFs) on r Workfor,

Egl_‘ly Rgnrgmgnt Incgntwe ngramg under AQEA

Di gg_mtg Impact Theory under ADEA - o Supreme Court decision applying drsparate o

impact theory to ADEA; Hazen Paper eligibility for pension benefits found not to be
related to age; employers using thrs case to avoid dlsparate 1mpact leglslame fix being
considered by AARP. .

Charge Processing - no statutory requirement of "cause” determination 'yet ‘age charges

still processed like Title VII charges with overwhelmmg rna_]onty of charges dismissed
through no cause" finding


http:c~d-fir~f!.gh

Americans W;‘th_Disdb;'lities, Act (ADA) - Tille One

Existing Guidances - Insurance, medical examinations, pre-employment inquiries '
- Others?

-~ Ar whr i is n -

Standards on undue ha.rdshlp

.. ‘Standards for determining coverage - Internal EEOC effort to construe third

prong. of definition to reqmre a person to actually have the "perceived”
. impairment; need list of "major life activities” to include mental activities
e Standards for reasonable accommodatxon including special needs of people with
mental disabilities :

EEOC Guidance on Insurance - |

*  Mental health limitations in health insurance coverage
L Need guidance on Longterm Disability Insurance (wage replacement)

Interaction between Reasonable Accommodation Requirements ollective Bargainin

Agr@mgn{g -

ermination of Substantial Impairment when taking Medication to ameliorate problem -

. Need guidance on Episodic Disorders -

Relationship of Family and Medical Leave Act (FMLA) and ADA - Coordination with
DOL in rulemaking on FMLA

Rehabilitation Act of 1973 (Federal Sector)



‘ Fede:ﬁl Sector -vE_rg'fdrc»ement.
¢ Panll4

A Federal Employee Fairness- Act

Fedeml Sector EEO Leadershtp Responszbdmes Execm’zve Order 12067
OFe rAfﬁrm tive A nR 1mn | B
" * ergmglon bgp_veen EEQC & QFQC Memorandum of Understandmg giving OFCCP

- authority to negotxate damages under CRA’91 in mdwuiual cases dlscovered dunng
L comphance reviews e



Miscellaneous

~ Affirmative Action/Quotas - (Kerry Scanlon to get Deval’s briefing material)@ H

Inclusion of Religion in the Proposed Consolidated Harassment Guidelines -

. ligious Freedom R tion f 1993 (RFRA) - efféct of RFRA on
Rehglous Harassment Guidelines - -

mploymgn;; Non-Dlggnmmggon Act of 1224 (ENDA) - pl’OhlbltS dlscnmmatxon in

employment on basis of sexual orientation; introduced June 23, 1994; principal sponsors
Senator Edward Kennedy and Representatives Gerry Studds and Barney Frank .

Glass Ceiling - current status of efforts within federal government (DOL Glass Cellmg

‘Commlssmn), EEOC initiatives

glghcarg Employer dlscnmmatmn in health beneﬁts (Kassebaum)



Commission Operations

Charge Processing -
Breakdown of types of charges: discharge vs. hiring, promotion, retaliation, harassment

o ADR )

. Triage - e.g., Idermfy strong cases or cases with potennal for broad impact early

(hkc EHN’ ELI); 1dent1fy cases for early med1auon by neutral party

. _M;_gjg_e_r_n_agyg NELA suggestlon allowmg Tltle VII CPs to opt out after '

60 days instead of 180 days, as with ADA.

P) and Earl L1t1 atlon Id'm ifi atlon , ‘

. Variation of Ra id e Processin

Problems with Charge Processing -

. CP sworn statement; respondent does not have to be swomn to

4 Confidentiality Restrictions (Royko) - parties cannot see investigative file dunng
investigation

Accessibility Issues - Obstacles in administrative process for language mmonnes
physically and mentally dxsabled people

§yst§mlg Litigation - need to dcvelop and bring major impact cases early  to send

message; need coordmatlon with other civil nghts agenmes with regard to targeting

Roles/R I tionshi; f halr omm1351 ners, General sel .

Commission Meetings - frequency, format, content

Policymaking Process - currently no formal process, no- centralization; tends to be
reactive, in response to- 1ssucs ansmg in the field; any good policy is undercut in

implementation



- Commission Operations

o antrgvgrgia‘.l. Standing Policies -

¢  Full Investigation '

. f\x’ll Relief (v. lesseryoluntax"y settlenients) |

e  Emphasis of Individnal Charges over Sytemic/Class |

 . . ‘Mi.ggion of the Agency - current view is solely law enforcement focﬁ;, no éducaﬁon

/outreach focus .

. ;!gngdlgtlon/Autgnomy of Field Offices - all lmgatmn decisions have to be made by HQ,

field offices cannot proceed on thelr own

. ® State & Tocal FEPA Work;hmng Contractg -
o Bgykozghlgggo ADEA Case -issues mvolvmg admlmstratlve process and conﬁdenuahty :

requirements and pohmes in investigations
L Computer Qapacity - g:hargelLixigaﬁon Tracking Systems -
o Additional $1 Million for iRMS - what was done?

e Performance Reviews/ Awards -

e Improving Commission Service to Traditionally Underserved Communities

' O - Commission’s Technical As sistance Role

¢g:6/30-1:45pm
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THREE EEOC NOMINEES APPEAR HEADED
FOR CONFIRMATION AFTER LOW-KEY HEARING

Three attorneys named by President Clinton to serve on the Equal Employment Opportu-
nity Commission appear headed for prompt confirmation by the Senate, after a low-key hear-
ing before the Labor and Human Resources Committee July 21, where the nominees prorrused '
to look at new approaches to address the crisis situation of the beleaguered agency.”

"*We're going to look at the comrmssmn with a clean sheet approach, ! said Chairman-
designate Gilbert Casellas, a Philadelphia attorney who has been serving as general counsel of
the Air Force for the past e1ght months. '"We have to come up w1th 'something creative, some-
thing different, or the system is going to crash."

Casellas, formerly a litigation partner with Montgomery, McCracken Walker & -
Rhoads, was named to the chairman's job in ]une, capping an 18-month search by the adminis-
trarion (113 DLR A-13, 6/15/94).

Of Puerto Rican descent, Casellas, 41, has been active in Hispanic bar and community
activities and was praised by both Senators frorn Pennsylvama for a ""commitment to equality,
opportunity, and justice.''

Two nominees for commissioner's posts—Paul M. Igasaki and Paul Steven Miller—also
appeared before the committee. Igasaki, who will be designated vice-chairman of the commis-
sion, is executive director of the Asian Law Caucus in San Francisco and was previously a
representative of the Japanese-American Citizens' League and the Asian-American Communi-
ty Liaison on the Chicago Commission on Human Resources. .

After his activity in the Clinton-Gore campaign, Miller most recently was deputy direc-
tor of the U.S. Office of Consumer Affairs and White House liaison to the disability communi-
ty. He was previously director of litigation for the Western Law Center for Dlsabxhty Rights,
a Los Angeles-based non- profit, legal services center.

Simon: 'Aggression' At EEOC

Sen. Paul Simon (D-Il1), who chaired the hearing, expressed dismay over the adminis-
tration's delay in filling the key civil rights job, but said he was pleased with the final selec-
tions and called for the nominees to be "'aggressive in a sensible way"' in dealing with the
commission's backlog of complaints and delays in charge processing.

With similar support voiced by Sen. Nancy Kassebaum (R-Kan), ranking minority mem- -

‘ber of the committee, and no opposition from civil rights organizations, the nominees should

face an easy confirmation. Following the hearing, Simon told BNA that the committee is likely .
to vote on the nominations at its next meeting and that the full Senate should act before Con-
gress adjourns for its August recess.

The three nominees will join two seated Repubhcan commissioners, bringing the com-
mission up to its five-member full strength. Ricky Silberman, who currently serves as vice-
chairman, has a term expiring in July 1995 and Commissioner Joyce Tucker's term runs until
August 1996

The general counsel's job, which also requires Senate confirmation, remams vacant and
has been held by career employee James R. Neely Jr. in his role as deputy general counsel
since June 1993.

Copynght © 1994 by THE BUREAU OF NAT!ONAL AFFAIRS, INC Washmgton D.C. 2003?
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Casellas: Fixing What's Broken

In brief opening remarks, Casellas promised to examine new approaches and to "'fix.
what's broken' at the commission.

, ""We must examine how we do our work and, if necessary, fix our operations to assure
timely and quality work, '’ he said, promising to ''engage myself personally in any search for a
“new model of organizing our work."

Although he did not outline specific approaches, Casellas also assured the committee
that the process would be ''a collaborative one and will include our many constituent communi-
ties and Congress. In short, if I am confirmed, to thosé who have. felt.excluded, we are open
for business; to those who criticize how we operate, we will operate as a business;,and to
those who doubt our commitment to vigorous enforcement, we mean business."’

Responding to questions from Simon and Kassebaum, however, he said that expansion of
EEOC's pilot alternate dispute resolution program would be one likely goal of the new com-
mission. ''A key to success is early intervention and to do it selectively, ' Casellas said, add-

ing that disability discrimination cases involving reasonable accommodation might be one area

where ADR could be applied and '*handled in a less adversary” manner.,

~ Casellas promised to take a close look in revmwmg the controversial proposed guide-
lines on religious harassment, asserting a need to ''strike an appropnate balance' on a ''very
complex, very sensitive issue. ' .

. He also assured the committee that the commission would hold more pubhc hearings,
~ engage in dialogues, and ''discuss issues openly " -

""It's a matter of credibility, ' he told the cornrruttee. ""The public has to be able to see
what you do, if there is to be any credibility.'"

Recalling Discrimination

All three nominees recalled their own early experiences with discrimination.

- Casellas, the son of a letter. carrier and seamstress, who grew up in Tampa, Fla., at-
tended a segregated school established to educate black and Hispanic students for his first six
years, before eventually going on to Yale and the University of Pennsylvania Law School. |

" He recalled the'30th anniversary of the Civil Rights Act of 1964 as the year when he first
attended ''school with white children'' and could join a neighborhood boys club and go to down-
town movie theatres that had been off limits. ''I have a personal afflhanon with the types of is-
sues that I will confront as chairman,'* Casellas said. '

lgasaki, the son of ]apanese -American parents who met at an interment camp durmg
World War II, said the experiences of ''wartime hysteria and racial hatred'' faced by his an-
cestors prompted him to pursue a career in civil rights law, "'As a Japanese American, no
other experience has had a greater influence on me and my view of the law and of civil rlghts '

. he saxd

Miller, who is a little person, found that after graduation from Harvard Law School in
'1986 ''the very law firms that had pursued me would immediately lose all interest in employing
me as soon as they saw me or learned of my size.'' He recalled one incident where he was told
that the firm would have no problems, ''but feared that their clients would think they were run-
- ning 'a circus freak show' if they were to see me as a lawyer in their firm."

End of Section .
- !
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EEOC nominees vow.to revitalize agency

By Ruth Larson

THE WASHINGTON TIMES

President Clinton's long-

awaited nominees for chairman
and two commissioners of the
backlogged Equal Empldyment
Opportunity Commission testified
before the Senate yesterday and
vowed to bring the agency back up
to speed.

“These nominations have beena
long time in coming, and I regret
it’s taken so long,” Sen. Paul Simon,

‘Tilinois Democrat and chairman of
' the Labor and Human Resources
‘Committee, told Gilbert FE Casel-

las, Mr. Clinton's nominee to head
the EEOC, and Commissioners-

. designate Paul M. Igasakiand Paul

S. Miller.

Mr. Simon characterized the
EEOQOC as “an agency in trouble,”
faced with steadily mounting case
backlogs and a diminishing role in
enforcing laws against discrimina-
tion. He noted that the EEOC held
60 meetings in 1980 but just three
in 1990.

Mr. Casellas, 41, who has been
the Air Force general counsel
since November, pledged that he
would work to “reclaim .our
rightful role...as thelead agency
for equal employment law enforce-
ment.” He said his first objective
would be to tackle those backlogs

//7?1{,,,/

V35 f

by reorganizing and streanﬁmmg_
the EEOC.

“1 will welcome pubhc scrutiny
and debate, and I will eagerly en-
gage in and invite discussion of

controversial issues,” Mr. Casellas -

said. “The EEQOC can only main-
tain its credibility if its leadership
is willing to have open doors and
open minds and listen to the many

communities that" have a stake in

what we do”
If confirmed, the nominees
would face dauntmg challenges.

The Federal Employees Fairness -

Act now being considered in Con-
gress, for example, would give the
EEQOC — not agencies — primary
responsibility for investigating
charges of government workplace
discrimination. :

. Mr Casellas was wary of the .
proposal, saying, “If Congress de-

cides to turn this over to EEOC, it
will overwhelm an already over-
whelmed system”

He added that the EEOC might

need to acquire workers from

other agencies.

The issue of rehgxous harass-
ment in the workplace is. among
the most controversial facing the
commission. Critics say. proposed
EEOC guidelines that rule out any
type of religious harassment
would, in effect, prohibit workers
from expressing then- beliefs.

All three nominees agreed that -

~ the commission needs to strike a

balance: protecting the freedomto’
express religious beliefs while
eliminating discrimination or ha-
rassment based on religion. They
said they plan to read thousands of
statements received during the .
public comment period before de-‘
ciding how to proceed.

If confirmed, the three norm-
nees would brmg the five-member
commission up to full strength.
The administration had been un- |
der increasing pressure to fill the
vacancies at the EEOC, which en-.
forces federal laws prohibiting
employment discrimination on the
basis of race, color, religion, sex,
age, national origin or disability. -

Tony E. Gallegos had served as.
acting chairman since April 1993,
The two commissioners’ posts
have been vacant since Evan J.
Kemp Jr. resigned in April 1993
and George Cherian left in July of
that year.

Critics say the absence of aper-
manent chairman and other com-
mission vacancies contributed to
an agency unable to focus on
mounting caseloads.

About 100,000 complaints are
filed annually, and it takes about 18
months to process a claim, com-
pared with three to six months a
decade ago.

The nominees spoke movingly
of their own brushes with racism
and other forms of discrimination. |

Mr. Miller, 33, deputy director
of the U.S. Office of Consumer Af-

i fairs and White House liaison to

the disabled community, is less |’

- than 5feet tall. He told of law firms

losing interest in employing him

. when they saw him. One even said
: they feared clients would think
.. they were running “a circus freak

-, show” Such comments would now

i be illegal under the Americans
* With Disabilities Act.

Mr. Igasaki, 38, is executive di- |

. rector of the Asian Law Caucus

Inc. in San Francisco. He told how

- his parents met in an internment

camp during World War II, and of
his grandparents journey to make

. their home in America.

"“In 1942 he said, “wartime h?s-

teria and racial hatred led to their

losing those homes, losing much of
what represented the American
dream, to be sent to what amount-

" ed to concentration camps in the

desert, due only to the color of
their skm and the ancestry of their
forebears.

“As a Japanese-, Amencan, Mr.
Igasaki said, “no-other experience
has had a greater influence on me
and my view of the law and of cxvﬂ
rights”

-y
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| R"ulhing Déals Setl;;ck tod ob4Bias ‘Testers’. .

By FRANCES A. MCMORRIS
Staff Reporter of THE WALL STREET JOURNAL

Undercover “testers,” who pose as job

applicants to investigate discrimination
claims, can’t be plaintiffs in cases against
employers, a federal appeals court ruled.

The decision by the U.S. Court of
‘Appeals for the District of Columbia could
reduce the potential .
damage claims that
defendants face in

_such cases. The
-court said the tes- [\
ters can't seek dam- =\ _»
ages because they
weren't legitimate
job applicants.

. However, the
court didn't address [3/8

whether testers could seek damages for
alleged bias after 1991, when the federal
job-discrimination law was amended.

-The ruling was the first by a federal
appeals court on the use of testers in
job-discrimination cases. The practice—in

" which white and minority investigators
are used to gauge whether they are treated

differently — has been growing since 1982, .

when the U.S. Supreme Court said testers
can be plaintiffs in housing-bias cases.
However, the high court didn’t address
whetlier those posing as job seekers could
sue for discrimination.

The appeals-court ruling came in a case ‘

brought by a civil-rights group against a

job-referral agency, BMC Marketing Corp. "

The Fair Employment Council of Greater
Washington sent two black testers and two

. white testers to BMC in search of job.

referrals. The black testers didn't receive
referrals, but the white testers, who alleg-

_edly had similar credentials, did. The '

company allegedly refused to accept an

application from one of the black testers.

The federal appeals court in Washing-
ton reversed a lower-court ruling that
. cleared the way for the testers and the Fair
Employment Council to be plaintiffs in the
- case. The individual testers maintained
that they should be allowed to sue because
BMC violated their civil rights by refusing
. to provide them with job referrals and that
~ they were deprived of employment oppor-
tunities.

The appeals court rejected those argu-
ments, finding that BMC wasn’t bound to
provide job referrals because the testers
misrepresented themselves as actual ap-’

"~ plicants.
" _ John Irving of the law firm Kirkland &
’ EQiS, which represented BMC, called the
opinion a “major blow to the use of tes-
ters.” The case ‘‘demonstrates the court's
disdain for a tactic that is rooted in lies and
deceit,” he said.

Th'e‘ .appeals court said the testers
couldn’t seek monetary damages under

" Title VII because the alleged discrimina- -

tory acts.occurred before 1991, when the
law was amended to allow such damages.

_ The court also said the testers weren’t
" entitled to other relief, such as an injunc-

tion against BMC, because there wasn't
evidence that the testers would be discrim-
inated against by BMC in the future.

The court didn't address whether tes-
ters would be entitled to damages under.

Title VI if the alleged violations had -

occurred after the 1991 amendments. The
testers’ attorney and an EEQC lawyer said
they thought the decision leaves open that
possibility. . .

The court, however, did find that the,
Fair Employment Council has legal stand-

_ing to sue BMC under the Title VII federal
‘law against - job .discrimination. *The

group’s “‘standing stems from BMC's ac-
tions against bona fide employment candi-

' dates; not from BMC's actions against the
testers,” the three-judge panel said in its
! decision. “The council has adequately al-

leged that BMC has a pattern and practice
of discrimination, and its treatment of the
testers may be evidence of such a pat:
tern.” - ' o

Discrimination lawyers criticized the
ruling. Debra Raskin, an attorney at New
York law firm Viadeck Waldman Elias &’
Engelhard, said she views testers as the
ideal way in which to discover hiring
discrimination. “What could be better?
You create the hypothetical, similar indi-
viduals,” she said. T

The Equal Employment Opportunity

Commission, which filed a brief in the case

in support of the Fair Employment Council,
doesn’t use testers in employment cases at
this time, said EEOC attorney- Samuel A,
Marcosson in Washington. But the agency
has issued policy guidelines stating that
testers have standing under Title VII to file
charges and lawsuits against employers.

- Joseph Sellers, of the Washington Law-
yers Committee for Civil Rights, whicp
represented the Fair Employment Council
and the testers, said a decision hasn't been
made whether to further appeal the case..

(Fair Employment Council of Grealer
Washington Inc.. vs. BMC Marketing Corp.,
U.S. Court of Appeals for the District of
Columbia, 93-7190) : .

* * *

L
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CONFIRMATION ISSUFS OQUTLINE
(N1/94)

| Tide VI

. Sz, Mary's Hgng nggz }:, Hicks - June 1993 Suprcme Court decision that made

- proof of disparate treatment under Title VII based on circumstantial evidence more
difficult. -Previously, the Court had set out a burden shifting approach to govern the
proof of disparate treatment where there was no direct proof of intent. In such cases,
the plaintiff had the burden of makmg out a prima facie case, whereupon the burden
of production shifted to the defendant to present a legitimate non-discriminatory
reason. If the plaintiff could show that the proffered . reason was pretextual the
plaintiff satisfied his/her burden and prevalled

- In Hicks, the Court held that the plamuff does not necessanly prevail upon the
showing of pretext and still maintains the burden of proving that the complamed of
action was discriminatory. Legislation to reverse Hicks has been introduced in both

- the Senate and House; Metzenbaum (principal sponsor), Simon, and Wofford are ~
"sponsors. There are three bill in all that have been introduced to. reverse Htck.v The.
principal bill is the Civil Rights Standards Restoranon Act, S. 1776
(Metzenbaum)!H R 3680 (Owens).

[For briefing material see Post-Civxl Rights et Issues L. (C)]

o W July 1993 9th ClICUlt decxsmn holdmg that Enghsh‘only
" workplace rules have no significant adverse impact on.bilingual workers because the
bilingual workers could comply with the rule; therefore, siich rules do not violate -
Title VII. Further, the 9th Circuit rejected the EEOC National Origin D:scnmmauon
- Guidelines, which state that Enghsh—only rules are pnma Jacia dlscnmmatory,
ultra vires. : _

In considering whether to grant cert in the case, the Supreme Court sohcxted the
position of the Administration. On June 1, 1994, the Solicitor General, together with

.the EEQC, ﬁled an amicus bnef in support of granting cert. Cert was demcd on June
20, 1994.

NOTE" This issue is of great 1mportance to languag&mmonty commumtxes, A
particularly the Latino and Asian Pacific American communities. It is a concern not
only because of the undeﬂyxng principle, but also because language discrimination is
occurring with great and growing frequency. The Congressional Hispanic Caucus and
the new Congressional Asian Pacific American Caucus are considering developmg
legxslanon to address the issue. [Sce attached bncﬁng matenal]

1
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ion _Coercive Empl nt Agreements A 4(IntroduoedA
by Senator Femgcld) Amends Title VII, ADEA, and ADA to prohibit employers
from requiring employees to submit claims relating to employment discrimination to

. mandatory arbitration. This legislation is in response to the 1991 Supreme Court

decision in Gilmer v. Interstate/Johnson, which held that courts can compel :
arbitration of Federal discrimination claims brought by a broker against his employer
pursuant to the mandatory arbitration policy of a stock exchange.

The issue for the EEOC is the use of non-collectively batg:uned corporate personnel
policies which compel employees to arbitrate claims under an employer’s established
procedures rather than using the administrative and judicial procedures established
under federal equal employment statutes. It also ties in to the encouraged use of
Alternative Dispute Resolution, which is generally vxewed favorably.

In March, Congressman. leham Ford, Chmrtnan of the House Education and Labor
Committee, and Congressman Major Owens, Chairman of the House Ed & Labor
Subcommittee on Select Education and Civil Rights, requested that the GAO conduct
a study on the use of these pohc:es

NOTE: Gzlmer was an ADEA case and has implications on the waiver provisions of
OWBPA/ADEA. Legislation to reverse the decision and address the use of

‘mandatory arbitration is a high priority for AARP and other aging organizations,

[See additional briefing material in section on ADEA.]

Uniform Guidelines on Employee Selection Procedures (UGESP)~ UGESP were

adopted in 1978 by the EEOC, DOL, and DOI as a uniform set of principles for
evaluating tests and other selection procedures which are used as a basis for any
employment decision and which have or may have a disparate impact against
members of a protected class. There is a substantial body of caselaw interpreting the
Guidelines and, as is true with other Guidelines, some courts have been more inclined
to follow them than others

One of the principal points of UGESP is that tests or other employee selection
practices must be valid, that is empirical data should be available that demonstrates
that the selection procedure is predictive of or significantly correlated with 1mportant
elements of job performance
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L] UGESP - cont.

UGESP have long been controversial. Opponents — conservative busincss groups and
ideological conservatives, including former EEOC Chairs Thomas and Kemp -- argue -
that they are based on impermissible group preferences, lead to quotas, and '
undermine efforts to improve and emphasize educational achievement (by restricting -
employers ability to rely simply on educational credentials). Proponents -- the civil
rights and employee-advocate communities -- argue that UGESP go a long way

toward providing workable standards to evaluate employment selection devices.

There have been a series of efforts, none to date successful, to have the EEOC and
the other agencies review and revise UGESP. While no one argues that they cannot
‘be 1mproved there is substantial concern that if the Guidelines are opened up to
revision, it will be extremely dxfﬁcult as a political matter, to control the process and
come up with anything better.

° Coordination between EEQOC & QFCCP - Several civil rights and women’s groups are
urging the EEOC and OFCCP to develop a Memorandum of Understanding (MOU)
that would designate OFCCP as the EEOC’s agent when OFCCP discovers intentional
discrimination by federal contractors in violation of Title VII in the course of a
compliance review. This would allow OFCCP to seek appropriate compensatory and
punitive damages (as provided by the Civil Rights Act *91) in its negotiation and
conciliation efforts involving intentional discrimination. There is already such a
MOU between EEOC and OFCCP regarding claims of disability discrimination

~against federal contractors. . This coordination would be appropnate for all covered
bases of discrimination.

mﬂbﬂw&g@ Itis welldocumented that dlscnmmauun on multxple bascs is
a scrious problem. For example, an employer may hire African American and -
Hispanic men and Anglo women, but no African American or Hispanic women. That
employer may have a defense to either a race or a sex claim under a traditional view
of the law (f.e., he hires racial minorities and women and is, therefore, not liable

- under Title VTI). ‘

There are, however, several cases which have found that the particular problems
‘facing racial and ethnic minority women are cognizable under Tide VII. See, e.g.,
Jefferies v. Harris County Community Action Association, 615 F.2d 1025 (5th Cir.
1980) (Black women constitute a protected class under Title VII). No cases or policy
have addressed problems of multiple discrimination which cut across statutes (i.e.,
race and disability or gender and age). Civil rights and women's groups have
advocated the adopucn of pohcy and a litigation strategy to develop these legal
theories. , »
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- WOMEN’S ISSUES UNDER Tm.n} ViI-

imLHamasmt_I_ssn:s?

¢ MMQQMW Women’s groups -
support the proposed consolidated guidelines, but argue against the :
Commission setting sexual harassment aside for separate treatment on the
grounds that sexual harassment "raises issues about human interaction that are
to some extent unique in comparison to other harassment and, thus may
warrant separate emphasis.”

- These groups cite the Supreme Court’s decisions in Harris v. Forklift Systems
(1993) and Meritor Savings Bank v. Vinson (1986) as providing that the same
standards for determining liability and remedy should be applied to all types of
hostile work environment harassment (as opposed to quid pro quo harassment),
both 'sexual and non-sexual harassment.

This view is important in the context of the debate over the inclusion of
religion in the Proposed Consolidated Guidelines on Harassment. Opponents
of the inclusion of religion argue that the same standards used in sexual
harassment cases are inappropriate for and, therefore, should not be used in
religious harassment cases. '

- inati F ) r em -
OFCCP’s guidelines on sex discrimination have not been revised for 15 years.
Women's groups urge that the OFCCP guidelines be updated to reflect
regulatory and legal developments such as the enactment of the Pregnancy
Discrimination Act and the EEOC’s Guidelines on Sexual Harassment.

Additionally, EEOC and OFCCP are encouraged to work together to develop
clear standards for employers regarding sexual harassment in the workplace.

is¢criminati f 197 A 7 f Titl - PDA
amended the Civil Rights Act of 1964 to prohibit discrimination against pregnant
women. In pertinent part, PDA provides that "women affected by pregnancy, ‘
childbirth, or related medical conditions shall be treated the same for all employment-
related purposes, including receipt of benefits under fringe benefit programs, as other
person not so affected but similar in their ability or inability to work.®

The most significant recent Supreme Court decision regarding the PDA is
International Union, UAW v. Johnson Controls (1991), which involved fetal
protection issues.

*[SUMMARY OF JOHNSON CONTROLS TO COME]
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. Abortion Exception -In a recent case, Turic v, Holland 1994 U S. stt
. LEXIS 4997 (W.D. Mich., Mar. 7. 1994), a federal district court held that
discharging an employee because she is considering having an abortion is a
violation of the PDA. These cases are rare, but women's groups believe this
is a good example of how the PDA can apply to abortion. .

o f Princi visions of Civil Rights_A 1 - [See attached briefing
material] ‘ ' .

- PoST-CIVIL RIGHTS ACT *91 TSSUES - [See attached briefing material]

Pendi islation:

° Equal Remedies Act of 1993 - Legislation to remove the caps on damages for
intentional discrimination as provided in CRA’91. Janet Reno testified in support of
ERA at her confirmation hearing and Deval Patrick has indicated that he will testify
-in support of the bill at Senate hearings expected in the fall.

¢ Formal Administration Position yet?

. Justice for Wards Cove Workers Act - Legislation to delete special exemption in the
CRA '91 for the Wards Cove case, which affects primarily Asian-Pacific Americans
*  who previously worked or are now employed by Wards Cove Packing Company.
The Administration has already taken a position in support of the leglslatxon as .
evidenced by a 1993 letter from Presxdent Clinton.

islati

e  Make CRA '91 Applicable to ADEA - CRA *91 amended only Title VII and the
ADA; application to the ADEA was not addressed. Experts witness fees not available

under ADEA,; fix for Lorance on challenge to scmonty system not apphcablc under
ADEA. [Refer to summary of CRA '91]

L W@L@M&&&M April 1994 Supreme Court
decision that the damages provision of CRA ’91 cannot be applied retroactively to
cases arising prior to passage of the Act
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Civil Rights Act of 1991 - cont.

Continuing Policy Issues: _ ,

e Discriminatory Tests and Prohibition of "Race Norming” - Need o determine the
effect of the race norming prohibition in CRA91 on use of separate physical ability
and psychologlml tests for different genders.

@wﬂm Based on meory that settlements aliow for " no fault" and,
therefore, there can be no intentlonal discrimination for which damagcs can be
recovered.

Equal Pay Act (EPA) | | . !

° EPA Summary - EPA prohlblts unequal pay for equal or substannally equal” work.
It does not prohnblt pay differences "based on factors other than sex,” such as
seniority, merit, or systems that determine wages based on the quantity or quality of
work. . The term "factors other than sex" has been interpreted broadly by the courts to
include factors such as prior salary and profitability. .

In the 1981 Supreme Court decision County of Washington v. Gunther, the Court held
that Title VII goes beyond the EPA to prohibit discrimination not only in pay between
jobs that are equal, but also between jobs that are diffcrent. Gunther has been
interpreted very narrowly. Most courts in non-equal pay for equal work wage
discrimination cases have required the plaintiff to prove discriminatory intent by the
employer and have required much stronger evidence of this intent than in other kmds
of Title VII cases.

NOTE: Equal pay for equal work must be distinguished from the controversml issue
of "comparable worth which will bc dxscussed below.

] W - ‘During the last 14 years, the EEOC has had a dismal
record on EPA enforcement. In 1980 under Eleanor Holmes Norton, the EEQOC
brought 79 EPA cases compared to only 2 that the Commission brought in 1992.

° Recommendations - The EEOC is urged by women’s groups to make EPA
enforcement a priority, particularly in its systemic litigation efforts. EEOC is also :
encouraged to work with OFCCP to include EPA compliance in OFCCP’s compliance
reviews of federal contractors. o

[See attached briefing material prepared by WLDF, includes use of Title VII in wage
discrimination cases.]



'SENT BY: -

7-11-94 ; 9 15PM. ; - EEOC- 202 456 7028:# 8

Equal Pay Act (EPA) - cont.

‘[Summary of opposmon arguments on Comparable Worth to come]

e Fair Pay Act of 1994 (FPA) to be introduced soon by Eleanor Holmes

: Norton. The FPA amends the Fair Labor Standards Act to prohibit pay
discrimination on the basis of sex, race, or national origin in jobs of .
equivalent value. Whether work is of “equivalent value® is determined by

comparing the skills, effort, responsxbzhty, and working conditions requu'ed of
the jobs.

[See atmched bnefing matcnal prepared by WLDF]

4 The Women’s Bureau of DOL is actwely involved in this i issue and with tlus
legislation. Karen Nussbaum, Director of the Women’s Bureau, has asked us
to proceed with caution in this area so that their long term plans will not be
compromised. Admuustratxon coordination is needed

Age Discrimination in Employment Act (ADEA)

[Briefing material is provided for each of the following issues]

- Charge Processing - AARP argues that there is no statutory requlrcment of “cause"

determination under the ADEA, The EEOC processes age charges the same way it

does Title VII charges with the overwhelmmg majority of charges dismissed through
"no cause” finding.

Age Discrimination Amendments of 1993 (H.R, 2722) - Police and firefighters
exemption from the ADEA thereby allowing the use of mandatory retirement age;
sponsored by Owens, opposed by Metzenbaum. The bill seeks to extend permanently
the temporary exemption to ADEA granted to police and firefighters in 1987. Owens
has attached the bill to the Crime Bill, which is stuck in conference. Metzenbaum has
threatened (promised) to filibuster the Crime Bill if the amendment stays on. (This is
the one issue that Metzenbaum and Thurmond are in complete agreement on,)

¢ ‘Administration Position - (articulated in letter from DOJ on the Crime Bill,
excerpt of letter is attached) Calls for further study on the use of testing-in place of

age and includes a compromise 4-year temporary extension.of the law allowing
mandatory retirement age.
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ADEA - cont.

. WMMMM Many ADEA charges are
related to RIFs. While the ADEA clearly prohibits mrgenng groups on the basis of
age or treating members of pmtccted age group differently in a RIF, the issue
becomes more complex when "proxies for age" are used. )

The 1992 Supreme Court decision in Hazen Paper has complicated the matter because
it held that there is no dxspamtc treatment under the ADEA when the factor
‘motivating the employer is some feature other than age, even when the factor used is
empirically correlated with age. :

° Disparate Impact Theory nnggr ADEA - While the EEOC and most courts of appeals
have applied disparate impact theory under the ADEA, there is no Supreme Court -

decision on the issue. The Court’s decision in Hazen Puper may be a signal that it
- would not support the use of disparate impact theory under ADEA. A Iegxslauve fix
is bemg considered by AARP. ,

° nefit A ‘ADEA - ADEA was amended in 1978 to raise

maximum age limit from 65 to 70 and to forbid mandatory retirement under pension
plans. The legislative history for the amendment indicated that pension plans could
stop benefit accruals at normal retirement age. In 1986, Congress amended ADEA,
the Internal Revenue Code, and ERISA in the Omnibus Budget Reconciliation Act of
1986 (OBRA 86) to require pension accruals regardless of age and required EEOC,
IRS, and DOL to coordinate regulatory efforts,

OLDER WORKERS BENEFIT 'PROTECTION ACT - [See attached background memo's]
¢  OWBPA Rulemaking Options -

NOTE: On July 8, 1994, OCLA received verbal approval from OMB to proceed
with negotiated rulemaking provided that the agency would not proceed without the
approval of or until the arrival of the new leadership.

©  Effect of Title I of OWBP.A on:

s Early Retirement Incentives - OWBPA authorized many qualifying voluntary
early retirement incentive plans. The issue remains whether ADEA, after
- OWBPA, permits early retirement incentive offering an incentive only to
person under 2 specified age ("Cipriano® plans). EEOC has opposed an age-
capped plan in litigation (emicus brief).
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Effect of Title I of OWBPA - cont.

e State and Local Government Disability Retirement Plans - there is

substantial need for guidance in this area because many public employers
apparently use a disability retirement plan that may now violate ADEA. (The
plan calculates disability retirement benefits by projecting years of service until
normal retirement age, Wthh operates to the dxsadvantage of older

'md1v1duals )

. Severance and Pension integratidn OWBPA provides that severance pay |

can be offset by (1) additional pension benefits made available to an emplayee,
or (2) the value of certain retiree medical benefits. The issue remains whether
OWRBPA is dispositive of all questions dmhng with pensxon/ severance
integration. EEOC guidance is needed

. Ending retiree health coverage at medncare eligibility - OWBPA does not
address this issue, which will likely be the subject of litigation because
employer-provided retiree health benefits are often more generous than
Medlcare

¢ Administration position?

Title I of OWBPA — ADEA Waivers - Title II provides that unsupervised waivers
may be valid and enforceable if they meet several requirements and are otherwise
knowing and voluntary

° Must Consideration be Returned to Challenge Walver + Remaining issue is
whether an individual may challenge a waiver while retaining the consideration

. given in return for sxgmng agreement Courts and the Congress are split on
the issue,

¢ Arbitration Agreements under ADEAIOWBPA (Gilmer) - Title IT of
OWBPA, which became effective after Gilmer, prohibits prospective waivers
~ of rights or claims-under ADEA and it requires that waiver agreements be
supported with valuable consideration to which an individual is not already
entitled. Issue remains for Commission whether Title 1 applies to mandatory
arbitration agrccments.
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Americans With Disabilities Act (ADA) - Title One

[Briefing material is attached for( each of the following {ssues]:

‘®  ADA Fact Shests on

| Definition of Disability o '
Employment Provisions

Coverage of Drub and Alcohol Users -
Remedles

@ isti idan

Preemployment Disability-Related lnqumes and Mcdical Exammatlons
under the ADA o

. Interim Enforcement Guidance on the Application of ADA to Disability-
Based Distinctions in Employer Provided Health Insurance - States that a
different level of benefits in an employer-provided health insurance plan for

"mental/nervous" conditions is not a “disability-based dlSththﬂ that violates
ADA. :

o EEOC ADA Guidan rrently Under Devel

*  Definition of the Term "Disability" - A draft EEOC Compliance Manual
section is in the final stages of development. The draft provides an analytical
framework for determining whether an individual has a *disability” as deﬁned

: by the ADA.

ADA protects a quahﬁed individual who: (1) has a physical or mental
impairment that substantially limits a major life activity, (2) has a record of
such an impairment, or (3} is regarded as having such an impairment.

The draft EEOC Compliance Manual section on this issue includes several
provisions addressing psychiatric disabilities, including listing mental activities
as examples of major life activities; a statement that episodic disorders may be
substantially limiting; and a statement that mental disabilities that may be
amcliorated with medication may still be substantially limiting.

10



_ SENT BY: | 7-11-94  9:17PM ; © EEOC- 202 456 7028:#12

° WW&MM@ - cont.
. The ADA and Psychxatnc Disabnht:es [Summary attached]

. Reasonable Accommodatmn and Undue Hardsl:up A draft EEOC
Compliance Manual section is being reviewed within OLC. Outstanding issues
~ include reasonable accommodation for people with mental d15ab1ht1es which
may involve "significant deﬁculty rather than “significant expense

¢  Unresolved Issues:

. "Mental/Nervous" Distinctions in Long Term Disability (LTD) Plans (wage
replacement) - LTDs usually limit benefits for “mental/nervous® conditions to
two years, but do-not similarly limit benefits for physical conditions. Does
this violate ADA as a "d1sab1hty-based distinction™ unless shown not to be a
subterfuge to evade the Act? Unlike health insurance which provides for
treatment, LTD is wage replacement and is available only to people with-
actual disabilities. An options paper is being developed on thig issue by OLC.

o Interaction Between ADA Reasonable Accommodation Requirements and
Collective Bargaining Agreements - Is it an undue hardship for an employer
to provide a reasonable accommaodation that is inconsistent with the terms of
the applicable collective bargaining agreement? This issue includes the
conflict between issues related to seniority and reasonable accommodation.
Employers are caught in the middle. '

K ination nthrml ndM MLA
' ADA and FMLA both impose leave-related oblxgatmns on ;ovcred employers The
EEOC has been working with DOL during its FMLA rulemaking to coordinate
implementation of both laws. When DOL issues its final FMLA rule, EEQC’s OLC
will finalize an enforcement guidance on the ADA/Title VII and FMLA.

A hot political issue in thé DOL FMLA rulemaking was/is whether an erﬂployeé
entitled to leave under both ADA and FMLA must take FMLA and ADA leave
sequentially or is entitled to simultaneously enjoy the best of both laws. '

Senators Harkin and Dodd wrote to the EEOC to express their strong support for

permitting employees to enjoy the best of both laws. DOL has indicated that it will
follow this path in its final rule. : :

11
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mld_me_AQA Secuon 501 pl‘OhlbltS federal scctor discrimination bascd on dlsabxhty
and also requires the federal government to engage in affirmative action based on. -
disability. In 1992, the Rehab Act was amended to apply ADA legal standards in
complaints alleging non-affirmative action employment discrimination. The change to
ADA standards changes the usual federal sector practices, particularly regarding
disability-related mqumes and medlcal exammahons -This may be 0pposed by federal
law enforcement agencma '

Civil Rights Issues in Health Care quarm

This issue is included because of an amendment proposed by Senator Kassebaum
during the L&HR Committee’s consideration of the health care reform legislation, which
would have eliminated much of the civil rights protections in the bill. Senator Kassebaum
argued that the protections were duplicative and unnecessary because of existing civil rights
protections. Since health care is so closely tied to cmployment some felt the issue may
come up.

° For a short Summary of the issues see the attached Questions and Answers About
Civil Rights Issues in Health Care Reform; for more detail, see the attached Gaps
in Existing Civil Rights Laws. -

* [SUMMARY OF KASSEBAUM AMENDMENT TO COME]

12
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Federal Sector Enfon:emen!
[Please refer to briefing material prevmusly dlsmbuted]

o kan_é_}_&k New EEQC federal sector equal employment opportunity complmnt
’ processing regulations, issued pursuant to Section 717 of Title VII. Part 1614 -
attempts to make the process more fair and timely by, among other things, limiting to
180 days the length of time in which the complamt is solely within the agency,
thereby reducing the dominance of the. agency in the process. -

° memw@m - §. 404 (Glenn}fH R. 2721 (Ed &
: Labor/Post Office & Civil Service) - Legislation to change the federal sector

complaint process by significantly reducing the authority of federal agencies over
internal eeo complaints and by transferring the majority of the process to the ELOC.
This legislation is in response to many years of Congressional concern and discussion
about the unfairness of allowing federal agencies to retain jurisdiction over the
processing of eeo complaints brought by their own employees. Issues of faimess, due
process, and timeliness are the principal issues raised from time to time by Congress
about the federal sector eco process.

EEQC estimates that the increase in responsibilities would cost between $60 to $100
million. Additionally, EEOC has pre-conditioned its approval of the legislation on the
requirement that there be no “transfer of function,” which is a required transfer of
staff from agency giving up responsibility to agency gaining new responsibility.
EEOC’s view is that the proposed legislation does not involve a transfer of function.
(In the past, transfers of functions have been used to dump bad staff )

¢ Admimstratmn Position - See attached May 11 1994, letter to Chau-man William
Clay, House Committee on Post Office and Civil Scmce from Leon Panetta, then
Director of OMB, ;ct_ting forth the Administration’s position on H.R. 2721, .

Federal Sector EEO Leadership Responsibilities - Executive Order 12067
Execulive Order 12067 gave EEOC lead Coordmating rcsp0n31b1hty for all fédéral
EEOQ programs and activities. The EEQC is also charged with reviewing and
approving the affirmative empioymcnt plans which Section 717 of Title VII requires
all federal agencies to keep.
Most interested parties - civil rights community, business community, and good
EEQC staff - urge the Commission to resume its leadership role to allow for

coordination, uniformity, and action in federal sector eeo matters.

[See attached bricﬁng material]
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Affirmative Action/Quotas - , e

[Briefing material is attached for each of the following issues]

j]:hg an'gm State of the Law on Affirmative Agtion, including:

o o o @

Voluntary Affirmative Action Plans under Title VII
Court-Ordered Affirmative Action under Title VII

Voluntary Affirmative Action under the Equal Protection Clause
Court-Ordered Affirmative Action under the Equal Protection
Clause :

Case Summaries of Pertinent Supreme Court Decisions Affecting Affirmative
A:xiﬂn.iaﬁmlmm mcludmg : *

McDonald v. Sania Fe Trail Tmnsp Co. (1976)

United Steelworkers of America, AFL-CIO-CLC v. Weber (1979)
Firefighters Local Union No. 1784 v. Stouts (1984)

Local 28 of Sheet Metal Workers v. EEOC (1986)

Local Number 93, Internat’] Assoc. of Firefighters v. City of Cleveland .
(1986)

Johnson v. Transportation Agency, Santa Clara County (1987)

Martin v. Wilks (1989)

Regents of the Univ. of California v. Bakke (1978)

Fullilove v. Klutznick (1980) -
Wygant v. Jackson Board of Education (1986)

U.S. v. Paradise (1987) .

City of Richmond v. J.A. Croson Co. (1989)

Metro Broadcasting, Inc. v. F.C.C. (1989)

* Also refer to previously distributed Q&A’s used by Deval Patrick

onsolidated Harassmen ideli

{See attached EEOC oral tcstimony presented at the June 9, 1594, ‘Senate: Hcaritig] :

* Additional briefing material will be provided as necded based upon our
discussion of the appropriate response to the issue

14
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. @ " Religious Harassment Guidelings - cont.
. | igi toration Act of 1 FRA) - Many members of

Congress have expressed concern about the interaction between RFRA and the
‘Religious Harassment Guidelines. Generally, RFRA provides that the
government may not substantially burden free exercise, even by a neutral
rule, unless the government has a compelling interest and does so using the
least restrictive means. Many of the principal sponsors of RFRA do not think
that the Religious Harassment Guidelines conflict in any way with RFRA.

e - Employment Non-Discrimination Act of 1994 (ENDA) - Legislation introduced June

= 23, 1994, by principal sponsors Senator Edward Kcnncdy and Representatives Gerry

Studds and Bamney Frank, prohibits discrimination in employment on basis of sexual
orientation. !

[See attached briefing material - fact sheet on ENDA and copy of the bill]

¢ Any indication of Administration position? According to represéniatives of
the G & L community, there have been positive discussions with WH Counsel.

e EEQC’s Policy on the Use of Testers in Enforcement - In 1990, the EEOC issued a
policy guidance on the standing of "testers” to file charges under Title VII. “Testers”
are defined by the guidance as individuals who apply for employment which they do
not intend to accept, for the sole purpose of uncovering unlawful discriminatory
hiring practices. The EEOC’s position is that "testers are aggneved parties under
Title VII where they have been unlawfully discriminated against when applying for
employment : .

Administration Position/Activities involving the use of testers - DOJ and HUD
currently have or aré contemplating programs using testers. EEOC's OMB
Examiner, Daryl Hennessy, called CEG on 7/8/94 to inquire about EEOC’s use of or
plans to use testers in enforcement programs. Daryl said that Chris Edley has advised
‘that resources are available to launch an aggressive civil rights enforcement effort
using testers, (Edley has been a strong supporter of testing for a long time and Peter
Edelman was formcrly the Chair of the Fair Employment Council, the leading civil
rights organization in the devclopment of employment testing.) Cheryl Cashin of the
National Economic Council has also talked to Edley about developmg an interagency
effort using testers.

15
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©  Use of Testers - cont.

Currently, HUD has a $9 rmlhon private enforcement program whxch includes the use
of testers by private and "substantially equivalent® state/local govemment fair housing
agencies. (Testers were first used, and granted standing to sue, in the fair housing
context.) Kerry Scanlon, Deputy Assistant AG for Civil Rights, has d;scussed with
OMB a $500,000 testmg program for the FY*96 DOJ budget.

| [See attached briefing material summarizing thc'area'of employment testing]

% Memo on Memorandum of Understanding between EEOC and DOJ’s Office of
Special Counsel for Immigration-Related Unfair Employment Practices in Process

° Glass Ceiling - This issue is of particular concern to women’s groups and the Asian
Pacific American community (especially Japanese Americans). Information is needed
on the current status of Administration’s efforts within federal government,
specifically the Glass Ceiling Commission at Labor.

Issues involving Commission Operations -

“This section is provided pnmanly for reference and as an outline for mscusmon,
briefing material not provided. -

° Charge Processing - The current EEOC policy of full investigation of all charges is
‘principally responsible for the huge backlog of cases. The Commission is urged by
all interested parties (civil rights community, business community, Congressional
oversight committees) to develop an innovative approach to dealing with the backlog
and making the administrative process more effective and efficient. Some suggestions
include: :

J ADR - An ADR pilot program was conducted by the EEOC in FY 93 and is
currently being evaluated. '

e Triage - e.g., Identify strong cases or cases with potential for broad impact
early (like Eleanor Holmes Norton’s Early Litigation Identification program),
identify cases for early mediation by neutral party

) ' _"_Qm_g_uﬂ_ghgm NELA suggestion allowing Title VII CPs to opt out
after 60 days instead of 180 days, as with ADA. :

16
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Issues involving Commission 'Opemﬁons

Charge Processing - cont. -

. i f i ing (R Li
Idenitification (ELD -

Pr lm i _ Pr‘ _in -

o The Charging Party (CP) must venfy her/his statement; the respondent
' statement docs not have to be sworn to

o Lack of training, including multmultural/sensmvnty training, of intake and
investigation staff; cannot address complex cases and, therefore, discourage
CPs from filing them 7 !

° Rovko Issues - Mike Royko has written a series of articles criticizing the
EEOC’s administrative process, particularly the confidentiality restrictions
- (Medici ADEA case) which prevent the parties from seeing the file during the
investigation, and the failure to screen out apparently meritless charges (the
microchip in the molar case).

[Briefing material previously provxded]

Accessibility Issues - discouraging obstacles routinely encountered in the
administrative process by language minorities (monolingual and limited-English- -
proficient), physically and mentally disabled people, those with limited reading skills,
and those without access to legal counsel

Systemic Litigation - need to develop and bring major impact cases early to send
message; need coordination with other civil rights agencies with regard to targeting

Roles/Relationshi hair, Commission eral
ission Meetin fnequency, format content
W currently no, formal process, no centralization; tends to be

reactive, in response to issues arising in the field; any good policy is undercut in
implementation; policy is not made “in the sunshine."

17
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' Is#ues involving Coﬁmigsion Operations - cont. .
o ial Enf 1t Poli jes -
o Full Investigation
. Full Relief (v. lesser voluntary séfﬂe@éﬁts)

. Emphasis of Individual Charges over Systemic/Class

° Mission of the Agency - current view is solely law énforcemcnt focus, no education
. /outreach focus and no assertion of federal eeo leadership role
° | Turigdiction/Autonomy of Field Offices - all litigation decisions have to be made by

HQ, field offices cannot proceed on their own

® State & Local FEPA Worksharing Contracts - Under Title VII, the EEOC must
contract with qualifying State and Local Fair Employment Practices Agencies
(FEPAS) to process charges within the FEPAs jurisdictions. The quality of FEPA
performance is a constant issue in Congressional oversight. As noted in the
Transition Report, new FEPAs charge that contracts are not awarded competitively
and, therefore, there is little incentive for the FEPAs with contracts to perform well.
Those FEPAS in turn charge that they are provnded with inadequate resources to
perform their resp-onsxbmucs ,

3 [MEMO ON FEPAs TO COME]

¢ mmwmm&gmmwms EEOC contracts with TEROs,
which are akin to FEPAs, to process charges on Indian Reservations. The program is
relatively new and small, with little attention having been given to it until Acting
" Chairman Gallegos.
*[MEMO ON TEROs TO COME] |
° ity - h Liti Tmckm -

* [MEMO ON CURRENT EEOC COMPUTER SYSTEMS TO COME]

18
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e Wﬂ&mds Chairman Major Owens’ staff has complained about

the reportedly large performance awards given to favored Commission staff despite
record poor performance by the agency

migsion

ionall

EEOC-

; mmuniti
Serrano Amendment of the Civjl Rights.Act of 1991, which mandates that the EEQC
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- Refer to

conduct an education and outreach program for historically underserved communities.

* Commission’s Technical Assistance Role - The Technical Assistance Revolving Fund

was authorized in 1992 to establish a rcvolving fund to finance the cost of providing
education, technical assistance, and training. The Fund's corpus was authorized
through a transfer of $1,000,000 from the Commission's Salaries and Expenses
appropriation. The activities sponsored by the Fund for a fee are meant to
supplement basic informational materials and services provided free by the EEOC.
The Fund became operational in FY 1993 and supported over 40 Technical Assistance
Program Seminars (TAPS). These seminars were targeted almost exclusively to the

employer community.
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' MEMORANDUM

TO: Steve Warnath

FROM: Willie Epps, Jr.

DATE: July 13, 1994

RE: Questions for EEOC Nominees

TITLE VII:

F'St. Mary's Honor Center v. Hicks, 113 S.Ct. 2742 (1993), was a

major setback for plaintiffs attempting to prove disparate
treatment under Title VII of the Civil Rights Act of 1964. In’

. Hicks, the Court held that the plaintiff dces not necessarily
- prévail upon the showing of pretext and still maintains the

burden of proving that the action in question was discriminatory.

Ql. Do you agree with the Court's holding in ﬁicks?

Q2. Or do you a favor the old scheme announced in McDonnell
Douglas and Burdine where (1) plaintiff has burden to show prima
facie case; (2) if plaintiff shows prima facie case, the burden
shifts to the defendant to articulate some legitimate,
nondiscriminatory reason for the employee's rejection: (3) should
the defendant carry this burden, the plaintiff must then have the
opportunity to prove by preponderance of the evidence that the
legitimate reasons offered by the defendant were not true
reasons, but were pretext for discrimination? :

-:"[Légisiation to reverse Hicks has been introduced in both the

Senate and House. Senators Metzenbaum (principle sponsor), Simon
and Wofford are sponsors. There are three bills in ‘all that have
been introduced to reverse Hicks. The principle bill is Civil
Rights Standards Restoration Act, S. 1776 (Metzenbaum)x H.R. 3680
{Owens).

?‘“"y

fTitle VII of the Civil Rights Act of 1964, requires the
elimination of artificial, arbitrary, and unnecessary barriers to
”employment that operate 1nv1dlously to discriminate on the basis
‘of race and/or sex. if an employment practice that operates to
exclude racial minorities or women cannot be shown to be related
to job performance, it is prohibited, notwithstanding the
employer's lack of discriminatory intent.

Q3. As a member of the EEOC, how will you ensure that
employer tests are valid and that employer selection procedure is
predictive of or significantly correlated w1th important elements
of job performance?

Q4. If you use the Uniform Guidelines on Employee Selection
Procedures {(UGESP), how will you ensure that its use will not

- PHOTOCOPY
PRESERVATION



lead to quotas and undermine efforts to 1mprove and empha51ze
educational ach1evement7

In July 1993, the 9th Circuit rejected the EEOC National Origin
Discrimination Guidelines and held that English-only workplace
rules have no significant adverse impact on bilingual workers
because the bilingual workers could comply with the rule.

05. What role, if any, should English-only rules have in
the American workplace?

Q6. Do you believe the EEOC should continue to enforce the
National Origin Discrimination Guidelines -- that state that
English-only rules are prima facie discriminatory -- despite the
9th Circuit's decision? :

[On June 1, 1994, thé Solicitor General, together with the EEOC,
filed an amicus brief in support of granting certlorarl in the
case. Cert was denied on June 20, 1994.] .

As you know, Gilmer v. Interstate/Johnson is a 1991 Supreme Court
decision which held that courts can compel arbitration of Federal
discrimination claims brought by a broker against his or her
employer pursuant to the mandatory arbitration policy of a stock
. exchange. ‘

Q7. As a member of the EEOC, will you support the use of
non-collectively bargained corporate personnel policies which
compel - employees to arbitrate claims under an employer's
established procedures rather than using the administrative and
judicial procedures establlshed under federal equal employment
statutes?

[Legislation to reverse Gilmer and address the use of mandatory
arbitration is a high priority for AARP and other aging
organizations.]

It is well documented that discrimination on multiple bases is a
serious problem. For example, an employer may hire African
American and Hispanic men and Anglco women, but no African
American or Hispanic women. That employer may have a defense to
either a race or a sex claim under a traditional view of the law
(i.e., he hires racial minorities and women and is, therefore,
not liable under Title VII). ‘

Q8. What types of policies should the EEOC implement to
address problems of multiple discrimination which cut across
statutes (i.e., race and disability or gender and age)?

WOMEN'S ISSUES UNDER TITLE VII:
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Q9. Should the EEOC set aside sexual harassment for
separate treatment on.the grounds that sexual harassment "raises
issues about human interaction that are to some extent unique in
comparison to ‘other harassment and, thus may warrant separate
emphaS1s°" : o

Q10 Do you agree or dlsagree with the Supreme Court
hold1ngs in Harris v. Forklift Systems (1993) and Meritor Savings
Bank v. Vinson (1986) which provided that the same standards for
determining liability and remedy should be applied to all types
of hostile work -environment harassment, both sexual and non-

.sexual harassment? ' - : :

Qll. How will you ensure that EEOC Gu1dellnes on Harassment
-do not interfere with rellglous freedom as guaranteed by the
First Amendment°

Q12. Sshould employers have the r1ght (and do they have’ the
responsibility) to bar fertile women from jobs in which they
would be exposed to toxic substances that could harm the fetuses
‘that women might carry?

POST-CIVIL RIGHTS ACT '91’ISSUES—'

The Civil R1ghts Act of 1991 placed caps on damages for
" intentional discrimination. ‘ ‘

Q13 Do you. support legislation to remove. the caps'on
damages for intentional dlscr1m1natlon as prov1ded in the C1v1l
R1ghts Act of 199172

Ql14. Do you. support leglslatlon to delete spe01al exemption
in the Civil Rights Act of 1991 for the Wards Cove case, which
affects primarily Asian Pacific Americans who prev1ously worked
or are now employed by Wards. Cove Packlng Company° ‘

As you know, the Civil R1ghts Act of 1991 amended only T1tle VII
and the ADA. Application to the ADEA was not addressed. This '
means that expert witness fees are not avallable under ADEA.

0Q15. Do you support leglslatlon that would make the C1v1l
nghts Act of 1991 applicable to ADEA? .

016. Should the Civil R1ghts Act of 1991 be applled
retroactlvely to cases arlslng prlor to passage of the Act? -

EQUAL PAY ACT'
The Equal Pay Act proh1b1ts unequal pay. for equal or'-
_"substantlally equal" ‘work.



Q17. As a member of the EEOC will you make EPA enforcement
a priority° : A ‘ .

Q18. Will you work with other agenc1es to encourage
compliance w1th the E:PA’7 . \

Q19. Do you support using the concept "comparable worth"
‘when determining whether an employer has complled w1th the Equal
: Pay Act° _ :

QZO. Does’ "comparable worth"Algnore market forces such as
supply and demand? :

Q21 Does "comparable worth" focus too much on equal
results rather than on equal opportun1ty°

. Q22., 1Is comparable worth" workable in practlce'>
Q23. Can JObS be. evaluated by flxed standards°

024. ‘Is "worth" determlned by wages or is it. subject to
changes in competition, consumer preferences and new technologyOﬁ

Q25.° Do you support leglslatlon that prohibits pay .
discrimination on the basis of sex, race, or national orlgin in
jobs of equivalent value° : : :

Q26. 1Is.it legltlmate determlne "equivalent value" by
comparing the skills, effort, respons1b111ty, and working
condltions requ1red of the Jobs'> :

AGE DISCRIMINATION IN: EMPLOYMENT ACT (ADEA) :

Age discriminatlon in employment continues to plague those older
. Americans who want to continue to be productive members of.

" society in their later years.. Too often employers base’ their
hiring and retirement decisions on’ age alone when valid and job- .
related tests are viable alternatlves

Q27. Do you support calls for further study on the ‘use of
- testing in place of age’ wt : :

‘ Q28 What tests are avallable to replace age as ‘a predlctor
of JOb performance° .

Q29. Should state and local governments be permltted to use
age ‘as a basis for- hiring: and retaining law enforcement officers-
and firefighters? : .

030." Should there be”a'mandatory retirement age for federal.
law enforcement officers .and flreflghters, Capltol Pollce and
air trafflc controllers? :
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Q31. How will you ensure.that older employees are not
treated differently or unfairly when employers reduce their
workforce° . . _

: : 032. Should the EEQC contlnue to apply the dlsparate impact .
-theory under the ADEA°. .

OLDER WORKERS - BENEFIT PROTECTION ACT.>

033. - In your opinion, does ADEA permit early retirement
incentive offering an 1ncent1ve only to persons under a spe01f1ed
age (“Capriano" plans)°<

MORE NEEDED

FEDERAL SECTOR.  ENFORCEMENT

Many in the Senate are concerned with the Federal EEO. complaint
process. Since Executive Order 12067 gives EEOC lead
‘coordinating respon31b111ty for all. federal EEO programs and
‘act1v1t1es... : » ‘

'Q34. What can:be done to eliminate real and perceived :
conflict of interest in the current process whereby the agency
reviews its own discriminatory conduct°

035. Do you'support efforts to. both‘streamline complaint
.procedures and provide mandatory time limits for processing as
ways to improve the ‘complaint process° . , '

- Q36. How can EEOC best deter future discrlmlnatory conduct
. by federal employees who have dlscrlmlnated in the past°

Q37 How costly will the reform of the Federal EEO
complaint process be - for the American taxpayer?

938 What can the EEOC do to ellmlnate dlscrlmlnatlon in
federal employment on the ba51s of sexual orlentatlon°

TESTERS.

; Q39. What is a "tester“ in the employment context as
opposed to in the housing context? . -

Q40. Who generally uses testers?

Q41. Have testers been used 1ntensmvely in the employment
area? . .
Q42 Should testers be used more 1nten81vely in the
employment area? »



Q43. Do you belleve testers have stand1ng to file charges
of employment. discrimination aga1nst employers, employment
agencies and/or labor organ1zatlons which have discriminated
against .them because: of the1r race, color religion, sex or
natlonal or1g1n° : . »

Q44. Should stand1ng under Title VII be broadly
constructed?

045. ‘Shouid EEOC field offices accept charges from
"testers" and/or civil r1ghts organ1zatlons f111ng charges on
behalf of testers° : .

Q46. Should EEOC adm1n1ster an enforcement program which
includes the use of testers by private and "substantially
equivalent" state/local government fair employment agencies?

ISSUES INVOLVING COMMISSION OPERATIONS

Q47. As a member of the EEOC, will you. attempt to provide
more adequate mult1cultural/sens1t1v1ty training for the EEOC
staff? .

Q48. Will you require staff'members to attend. additional
training sessions in the areas of intake, investigation and
complex 11t1gatlon°‘ S ‘ ’

Q49. What will you do to make your staff more accessible to
minorities, physically and mentally disabled people and those
with limited reading skllls° . .

Q50. What types or partnershlps if any, will you create
with civil rights and advocacy organizations?

, 051. What insights, if any, do you have regarding improving
the frequency, format and. content of Comm1ss1on meet1ngs°

The Commission has been characterlzed as reactlve and closed
organlzatlon : ' ‘

052, What will you do to make the Comm1ss1on s pollcymaklng
process more centralized and proact1ve° :

053. What steps can the Commission take to make sure good
policy is not undercut 1n implementation and that pollcy is made .
- in the open°f



