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• Case: National council of EEOC Locals No. 216,' AFGE, AFL-CIO and 
Equal Employment opportunity commission, 

, FMCS No. 93-20443. 

Factual Background: : 

Tdis grievance was filed by the Union in 1993 on behalf ,of all 
b~rgainingunit employees, GS-11 and abov~. The Union contends 
t}jat the EEOC has improperly exempted these indlviduals 
f~om the provisions of the Fair Labor standards Act as it applies 
tQ overtime coverage. The Union's action covers some 1200 
e~ployees and over twenty-five different employment 
cllassifications.The Union has-declined to further clarify the 
g~lievance to discuss specifically, those grades and 
classifications which it believes should not be exempted. The 
gr1ievance was not decided on the merits'during its stages before 
th~ Agency. The union has moved the matter to local arbitration 
and the Commission contends that the Union action was premature 
asl well as impermissible~~ 

status: 

ThL local ar~itrator held a hearing in June of this year 
cohcerning the various preliminary is,sues, to include her 

.'

ju~isdiction to arbitrate the case., The~e issues will be briefed 

bY\August 1994~itli a decision expected on th, e threshold issues 
in September., If the rulings are favorable to the Union the case 
could be remanded back to the Commission for a determinat,ion on 
thk merits of the Union's claims. ' ' ' 

I 	 ' 
Key Points: 

o 	 The Union is seeking relief extending six years back 
from the date of ,the grievance. This could result in 

'substantial 	monetary liability should the Union 
ultimately prevail. 

o 	 Recent decisions 'of the" Federal Labor Relations 
Authority concerning FLSA classification have' re'sulted 
in sUbstantial liability findings against several 
federal agencies'.· ' 

,0 	 The Commission is reviewing its classification of the 
purportedly affected employees in the context of the 
litigation.' , 

o 	 The Union's attempt to invoke local arbitration 
procedures may be an impermissible attempt to avoid 
dispute over the issue of national arbitrators. 

• o Both the liability and possible relief phases of the 
arbitration hearing will result in the necessity to 
canvass all headquarters and field offices to gather 
information to assess potential liability. 
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I • NATIONAL COUNCIL OF EEOC LOCJ.~S 1216 
A!!ERIC1111 FEDE;"~TIO:l OF':.GOVEPJ-lHEllT EK· -OYEI:S, AFL-CIO 

90CP.URCH STREET, ROOM 15040 
NEW YORK, N.Y. 10007 

.,}.pril J..G, ~993 

.. 
Patricia C. Johnson, Director 

Office of Human Resources 

Equal Employment Opportunity commission 

J..801. \r. Street, N.t·I. 
 0 

W~shibgtonv D.C. 20507 
\

Dear lIs. Johnson: 

~e Nltional Counci1 of EEOC Locals No. 216,' American Federation 
of Gayerrui1ent Employees, AFL-CIO, .consisting,of , its eight (8) 
affi1iated locals (the Union), f·iles a grievance against the 
u. s. iEqual Employme.nt Opportunity commission (the Ecployer), 
pursUctr.tt to Article-43.00, section 43.02(a) (3) (b) of the 
negotiated grievance procedures. ' 

&e uJtional ' Council bereby files the follot:."ing grievanc.e on 
behal.~ of all bargainL'"lq unit emploY,ees (Headqt:arters D.nd the 
Field 0\ffices) GS-l.l.and above in the employ of the a~ency from 
5/2JS7 -to, the present and continuing. 0 '", 
~hc Union al1e~es that the Employer has violated tile Collective 
Bargaihing Aarcemant and the Fair Labor Standards Act by 

. improphrly classifying as exempt (the above clans of b~rgaining 
unit e~ployees) from payment of overtime undEr the Fnir labor 
::t~ndatdsAct under the "administrative and/or profe£sional 
e~emption" to the FLSA. 29 U.S.C. 213(a) and in violation of the 
·collective Barg(lining Agreement, Article 32 Hours of Work, 
Artic~~ 33 Overt~e and Article 35.00 Travel. Said classification 
is an ~tentional act by the employer and bas deprived the 
em.p~oyees of l1aqC"-s due and payc:..ble for work performed. 

'Tbis Vilplat~on of the Fair Labo+, S:tandards Act and the Collective 
Bargaind.ng .1..grcemcnt and rc::lated Articles is on-qoing and 
continuing violation. ' 

'Remediei'! 

~h~rea~e tuo different statutory remedies involved in' this 
·evan~e. One is the FLSA. The other 'consists of the statutory•tions that apply to claims against the government generally. 

In this \grievance the union ask for the maximum relief provided 
. by the ~air Labor Standard Act, including liqUidated da~ages. 
- 'That e~~lloyee:!:: bn J?aid liq~idated damages in accordance with ,29 

U..S.C_ 2~6 (b) .. ""h~ch provl.des that an employer can be liable for 

\ 

http:Bargaind.ng
http:Article-43.00
http:pursUctr.tt
http:Employme.nt


-tHe amoun~ of unpaid overtime compensat{on and an equal ,amount as 
l~quidated damvges. The Union request the award of backpay and 
tl~quidat:.(:!ci Q~l",c;.i.ges in accordance with 5 u.s.c .. , 5596 for a period04 six' years' prior to the date of the filing of ,this grievance.• 

r 

Thr Comptroller GenC!ral does not apply the FLSl'.. statutory scheme 
. when rul i:ag' 0:.-1 FLSA claims. Rather, it applies the six year 
situte of. l.imitation contained in 31 U./S?C. 71a and 237. 

~TTOP~EY'S FEES AND COSTS 

2'91 U. B. C. 216 (b) of the Fair LClbor stD.Ildards Aet,manc1&teD tbe 

pny.mont o~ attorney's feGs lind costs ot thB prav&iling party. 


~bl ~nion requDst n discussion uith managG~ent rcg~rding this 
•• ...L. t .
~~Jae gr~ovane~_ 

~ ~ittcn.dCCiSiO~ by mQn~gcmcnt is dUa DO later th~n '15 c~loDanr 
da~~ after filillg of this tlritten qrievanea but no later than 
..np.r.~~ 20, ~~913. 

. I " 
S.l..D1CeJ:Qly_ yours, , 

~~~/4-:&~


•
Eawa~d A. WntkinD 

I .dPr£.s~ ant 

cc: Loc~l Presidents 
Bargaining Unit, 

• 
.. 



o 	 care you get outside the U.S. (but under certain conditions, 
care in Canada or Mexico might' be coveredl 

o 	 routine dental care and dentures. 
o 	 routine checkups and the tests directly related to these 

checkups (except that some Pap smears and mammograms are
covered) 

o 	 most immunization shots 
o 	 prescription drugs 
o 	 routine foot care 
o 	 medical tests for, and the cost of, eyeglasses or hearing aids 
o 	 personal comfort items, such as a phone or TV in your'room 

5 
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LOCAL ARBITRATION 
FEDERAL MEDIATION AND CONCILIATION SERVICE 

In the Matter of: ) 
,) 

NATIONAL COUNCIL OF ) 
EEOC LOCALS 1216, ) 
AFGE, AFL-CIO, ) ., 

)" Arbitrator Susan T. Mackenzie 
and ) FMCS CASE NO. 93-20443 

) 
EQUAL EMPLOYMENT ) 

OPPORTUNITY COMMISSION, ) 


--~--------------~-----) 
AGENCY PRE-HEARING SUBMISSION PURSUANT TO SECTION 44.07(c) 

ANDKEMORANDUM ON THRESHOLD ISSUES 

Ie PROCEDURAL BACKGROUND AND FACTS 

On April i6, ':1993, Edward Watkins, President of the National 
. I 

- , 

Council of EEOC Locals 1216 (the Union) submitted a grievance 

WiJh the Equal Employment opportunity' Commission's '(hereafter 

EEdlc. Commission or Agency) "Director of the Office of HUman 

Resrurces ••• pursuant to Article 43.00, section 43.02{a){3) {b)tt 

of fhe parties' CBA, purportedly on behalf of all bargaining unit 

emp~oyees (headquarters and field offices) GS-11 and above in the 
I 

emp~oy of the Agency from May 2, 1987 to the present and 
I' . , 

continuing. (Exhibit 1). The Union raised an Agency-wide issue 
, I" · 
alleging that the Commission had violated the CBAand the Fair 

I ' 
,Labrr standards Act, 29 U.S.c:. § 213(a) (FLSA), as it pertained 

to the above class of bargaining unit employees. The grievanc~
I '. " , 

alleged that those employees had been improperly classified as 

• 

, \ t f . . ...


exeiP rom payment of overtlome under the "admlonlostratlove and/or 

professional exempti(;m" to the FLSA and in violation of the CBA" 

1 




Article 32, Hours of Work, Article 33, overtime, and'Article 35,• 

• 


• 


Trlvel. Id. It further alleged that this classification was an 

in~entional act and a continuing violation. No issues were 
\

raised 'by the Union concerning any specific action or decision by 
. I ...the Agency's New York D1str1ct Off1ce. 

On April 30, 1993, after a Union refusal to grant an 

exuension of time the Agency responded by generally denying the. 
I ' 

grievance and by raising the issues of arbitrability and 

grJe~ability based on non-compliance'by the Union with various 
I ' 

sections of the CBA. TheD~rector of HRMS denied the grievance, 
I . 

sta:ting: 

The matters raised in this grievance are not grievablei 

The matters raised are not arbitrable; 

The grievance is untimely; 

Claims for relief are time-barred;' 

The Agency denies that it has violated the FLSA; 

The Agency denies that it has violated any law, rule 
or regulation; 

The Agency denies that employees at the GS-11 level and above 
are improperly classified as FLSA exempt; 

The matters raised by the Union are not within the scope of 
the CBAi 

The grievance does not comply with section 43.07 of the CBAi 

The Union's delay in raising this matter is barred by laches; 

.. The Union has acquiesced in the Agency's designation for years 
and theref~re has no standing to complain; 


The remedy sought is inconsistent with government-wide law, 

rule and regulations; 


The filing of a grievance "on behalf of" individuals seeking 

2 



• retroactive relief exceeds the scope of the CBAi and 

The grievance has been ,filed at an inappropriate level. 

(Exhibit 2). 

On May 2, 1993, the Union sought review of the Director of 

HRMS'decision by the "Director of the Office of Management". 

(E~ibit 3). On May 19, 1993, the Agency through Ka~sie A•. 
. • I . • •
B1111ngsley, Acting Management D1rector, responded by seek1ng an 

ex~ension of time and requesting a meeting with the Union to 

dilcuss the issues raised in the grievance. (Exhibit 4). On June 

4, 1993, the Union denied the request for extension, declined to 

meet with management and attempted to invoke arbitration without 

spJcifYing its authority for such action. (Exhibit 5).1 

• On June 21, 1993, the Agency advised the Union that the 

injOcation of arbitrationw~s premature since the Union ~ad not 

mOjed the grievance forward to step 3 of the gr~evan7e process as 

required by Article 43, Section 43.07 of the CBA. (Exhibit 6). 
I

The Agency never issued a Step 3 decision because the Union never 

mo~ed the grievance to Step 3, instead invoking arbitration 

befiore the Agency issued a Step 2 decision. 

Also on June 21, 1993, the National Council President 

requested that the Federal Mediation and Conciliation service 
I

(FMCS) provide a list of arbitrators, invoking th~ provisions of 
I 

• 




• 
, . 

, . 
the parties' CBA governing 'local arbitrations, sections 44.05 and 

44l06. (Exhibit 7a -- all exhibits concerning the selection 

prices~ for~the local arbitrator are appended as'Exhibits 7a':"j). 

Thi FMCS provided a iist of arbitrators on June 28, 1993, all of 
I ,. ..

wham were located l.n and' around New York C,l.ty. The Unl.on dges 

noi and cannot, dispute that: this grievance was sUbmiited to 

loJal arbitration. See Exhibits 7a, 7d. ' 

On August 9, 1993, the Agency wrote to Bernard DeLurry, then 

Di~ector of the FMCS, indicating that this grievance was clearly 

naJional in scope and that the Union's invocation of local 

arJitration' procedures a~d the FMCS' appar,ent reliance thereon 

•
.wa1 invalid and the.EEOC was therefore returning to theFMCS the 

lis,t of local arbitrators. (Exhibit7b). The Agency's letter 

als110 pointed out that the p",'lrties had an outstanding listing of 

national arbitrators which had been issued by the FMCS in June 

1991 and that the appointment of a national arbitrator had been 

in bontention,since that time. 

On August 20" 1993, the EEOC notified the Union of its 

intention not to ~articipate in a strike of local arbitrators~ 
I. .

(Exrl.bl.t7C). The Union, by letter of August 24, 1993, 

unilaterally struck from the list of local arbitrators and 

selicted the present Arbitrator aS,its first choice, again 
I 

indicating that it was invoking the local arbitration process,. 

(E1ibit 7d). By letter dated september 15·, 1993, Jewell L. 

• 
Myers, Director, Office of Arbitration Services, FMCS, responded 

I
to the Agency's August 9th letter and the Union's August 24th 

4 




• 
" 

I 

letter. (Exhibit 7e). Ms. Myers at that time acceded to the 

unJonrs request and appointed the current Arbitrator.' 

Prior to receiving Ms. Myers' September 15th letter, 'the 
. 

EEOC, on September 16, 1993, advised the FMCS of its objection 

conlCerning the Union's attempt at the unilateral appointment of 

an ~rbitrator. (Exhibit 7f). After receiving the PHis' September 

15th letter, the EEOC again on september 29, 1993 protested the 

FMC~' decision to make' a unilateral appointment. (Exhibit 7g). 
1 ' ' 

By ~etter dated October 8, 1993, the FMCS summarily rejected the 

EEOb,s protests indicating that the issue should be dealt with as 
I " 

a threshold issue before 'the Arbitrator. (Exhibit 7h). 

• 
I • 

Follow~ng a teleconference held by the Arbitrator on October 5,
'I " 

1993, and the receipt of the FMCS' letter of October 8th, the 
, I 
Agency on October 22, 1993, ~gain wrote to the FMCS contesting 

the appointment of an arbitrator in this matter. (Exhibit 7i). 

The FMCS rejected the Agency's position on November 3, 1993, 

indicating that the issue should be resolved by the parties. 

(E~ibit 7j).' By letter dated Apri~ 27, 1994, the Arbitrator 

sChlduled a hearing on all threshold issues. 

II. THRESHOLD ISSUES TO BE DECIDED 

The following thresholq issues are in dispute concerning the 

arbitrability and,grievability of the April 16, 1993, qrievance 

filld by the Union with the Director of Human ~esources 
I ' 

Management Services, (HRMS). 

• 
A. 'Whether it is appropriate for the Arbitrator to sit in 

resolution of the issue of the propriety of her own 
appointment. 

5 



, . 
•. I 

B. 	 Whether the Arbitrator has jurisdiction over the 
subject matter of this grievance. 

C. 	 Whether in these circumstances the Union could 
unilaterally select a local arbitrator to bypass 
the appointment of a national arbitrator, as 
contemplated by the Collective Bargaining Agreement 
(CBA)., " 

D. 	 Whether the grievance is grievable because.it did not 
comply with Article 43, section 43.07 of .~ne 'CBA. 

E. 	 Whether the grievance is arbitrable because it was not 
filed at the correct level. 

F. 	 Whether the grievance is arbitrable because, it was 
moved to arbitration prematurely before a step 2 
decision was issu~d, as required by section 43.07 of . 
the CBA. 

G. 	 ' Whether the grievance is arbitrable because it was not 
filed with the appropriate step 3 official as required 
by section 43.07 of the CBA. 

• H. Whether the Union's request for a list of arbitrators 
was untimely. 

I. 	 Whether the .Unio~~sgrievance on matters dating from 
May 1987 was untimely. 

J. 	 Whether the hearing on the threshold issues 
should be in Washington, D.C.; and how expenses 
incurred for that hearing should be born~ by the 
parties? '. 

Under the following terms of the CBA between the Parties the 

Agency is raising threshold issues in this Memorandum.
I . ~ 

Article 43, Negotiated Grievance. Procedures, sect~on 43.03, 

It! f· bOlo :. 	 .Ouei ons 0 Grleva 1 lty, states: . . ' 

••• In the event that the EMPLOYER should declare a 
grievance nongrievable or nonarbitrable, all 
disputes of grievability or arbitrability shall be 
referre~ to arbit~ation as a, threshold issue. The 

, . 

• I 2 The Agency has previously' provided the Arbitrator' . . 
. wit~ copies of the present' and the prior Collective Bargaining 
Agreements •. 
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threshold issue may be decided on the basis'of 
written submissions and must be decided first. In 
the event the Arbitrator decides the matter is 
grievable or arbitrable, it shall be referred back 
to step 3 for a decision on the merits. No matter 
shall proceed to arbitration without a step 3 
merits decision: 	 " 

All disputes as to the arbitrability or grievability of matters 
, I 	 • 
must be decided pursuant to Article 44, Arbitration,·Section 

I44.02(c), National Arbitrators: 

A • 


(c) 	 All disputes as to the arbitrability orgrievability 
of a matter which were properly raised in accordance 
with Section 43.03 of the negotiated grievance 
procedures shall pe referred to the Arbitrator as 
a threshold issue and shall initially be decided 
by the Arbitrator. Such issues shall be resolved 
in accordance with section 43.03. 3 

III. 	ARGUMENT 

The Arbitrator ~ay Not Resolve the Issues of the Propriety 
of Her Appointment. 

The grievance theU~.ion has filed is a ,substantial one that 

is national in scope. The nature and extent of this grievance is 

iJerentlY c:;:omplicated and complex. The Arbitrator will be 

. 11 d' k* f* d' d 1" *.~nviO ve l.n ma l.nq l.n l.nqs, an conc USl.ons concern1nq over 

twellve hundred Agency. employees, employed in approximately 

twebty-seven differ~t job classifications. This constitutes 

ov~ 40\ of the Commission's workforce. ,The union has 
"1

purportedly challenged the basis of each one of these twenty

sevin job classifications as being exempt under the 

·3 Also addressed as a threshold issue is the location of 
the hearing on the threshold issues and how the parties 
should be responsible for the expenses incurred for 
witnesses appearing at 'the hearing_ 
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.'administrative or professional exemptions' to the FLSA. Moreover, 

thl Union has raised several provisions of the CBA which it 


be~ieves have been violated:. In turn the Agency will be 

I . . 

presenting numerous witnesses to justify its position on each of 

h i. b I . f . . ' .' f h FLSA dt e)o c aSS1 1cat10ns at 1ssue as exempt. rom t e an to 

, esJablish that it has complied with t;he CBA. Needle~s to say, it 

is lalmost a certainty that the arbitrator who will be hearing' 

thils grievance will be inv~lved in a complex proceeding for an 

extlnded period to time, wi~hthe likelihood of mUltiple leng~hy 
and 

• 
involved hearings. As will be argued below, the EEOC 

contests whether this matter is properly before the current 

Arbltrator. The particular issue of the propriety of this 
I . 

Arbitrator's appointment should not be decided by the person who 

hasi at minimum, the appearance of substantial pecuniary gain in 

the\determination of 'that threshold issue. 

U~der these limited circumstance it is inappropriate for 

this Arbitrator, particuiarly where her appointment was 
I 

unilateral, and who ~ould derive potentially significant benefit 

frol the appointment, to resolve the issue of whether her 

appJintment to this'matter was correct. See Pitta v. Hotel Ass'n 
I ' ~ ,

of New York City, Inc., 806 F.2d 419, 424 (2d Cir. 1986) ('risk of 

unfJirness existed where arbitrator, sitting alone" could' 

detJrmine validity of his own d;smissal from ,lucrative position). 

Because the subject of the arbitrable grievance 
directly concerns the arbitrator's own employment for 

• 
what may be an extended period of time, impermissible 
self-interest requires his disqualification.... An 
even stronger risk of unfairness exists here where. 
the arbitrator, acting alone, determines the validity 

8 
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0° 

of his own dismissal from a lucrative position. 

Id. at 42J-424. 


whlileit is obvious that an arbitrator cannot and should not be 

I ~ , .... irecused from every dec~s~on ~nvolv~ng her ,potent al compensation, 

ellmentary fairness would dictate that an arb1trator should 

relove herself from a decision in Whic~ s~e has a pe~sonal ~take, 
sulh a's in the determi~ation of her continuance in a potentially

I ' 

I , I t' °t: d d' I b f thOuc::::ra ~ve pos~ ~on. L. Accor ~ng y, ecause 0 ~s' 

Ar~itrator's inherent self-interest in this proceeding, she must 

be disqualified. 'Rather, a neutral arbitrator, unconnected with 

the sUbstantive grievance, ~hould resolve this issue. 

B.The Local Arbitrator Does Not Have Jurisdiction Over the 

• 
Subject Matter of This Grievance • 

Issues concerning classification of bargaining-unit 

emJIOyees GS-11 ~nd above are national issues involving all of 

t~J Agency's District and Headquarters Offices. National issues 

of r~iS scope are akin to national negotiations under Article 4, 

Sect~on 4.02 'of the CBA, namely: 

••• National negotiations shall be conducted for those 
issues which affect more than one District Office and/or 
Headquarters Office •••• 

The grievance was filed at the Agency's national 

hea~quarters in Washington, D.C. 'and was signed and brought by 

the \President of the National Council of EEOC Locals #216, the 

nat~onal governing body over the eight Union locals in the EEOC's 
I ' 

headquarters and field offices. Moreover, this grievance 

• 
I : 

challenges the classification of all' bargaining-unit employees 
\ .

GS-ll and above 1n each of the EEOC's fifty-three offices around 

9 




• I
• 

the country and in its Washi"ngton, D.C. Headquarters. 

SplcifiCallY the Union stat.es that the grievance is filed "on 

beJalf of all bargaining unit employees (Headquarters and the 
. . I . . . . 
Fl.eld Offl.ces) GS-11 and above •••• " (Exhibit 1). 

The issues raised by the Union concern over 'twelve· hundred . 
employees, employed in approximately twenty-seven (2i) different 

joJ classifications. The decision to classify each of these jobs 

WiJh respect to the FLSA is the responsibility of the Agency's 

I' t·· hO t D ThHuman Resources Managemen Servl.ces l.n Was l.ng on, .C. e 

I .' ... . '.Agency has never made any'Agency-wl.de Job classl.fl.catl.on 

dedisions ~ith respect'to the FLSA at the local level. Common 

~ejse dictates that local arbitrati~n of these national 

• 
issues 

coulld easily re~ult ~in wide variations in the classif'ication of 
I . . . . 

partI icular employees and classes of employees, making personnel 

administration burdensome, costly, unfair, and unmanageable. The 
I. . . 

Local Arbitrator should not be able to find that an investigator 
I

in New York should .not be exempt while an investigator in Detroit 

is Lxempt. Likewise, this ~cal Arbitrator should not be able to 

finb that certain classes of employees, from attorneys to 

inv~sti9ators, from computer specialists to program analysts on 

an Agency-wide basis should be exempt or non-exempt from· the 

I. . 

• 

FLSA. Thl.s was not the l.ntent of Agency or Union contract 

negbtiators. 

Article 44, Arbitration, section 44.01, Purpose, states 

that "[i]ssues may be referred to a Local Arbitrator." Also, 
I 

section 44.07(a) Procedures for Arbitration, states that "[t]he 
. . 
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• 
" 

.I 
UNION may elect to invoke arbitration at the National level or 

nLodal'level. The bargaining history of these provisions dictate 

thJt these provisions be interpreted in a reasonable way: Issues 

apJropriate for local arbitration may be taken to a local 

arJitrator. Thus, a recent. claim by employees of the Agency's 

I .' . t; d'BUflfalo LocalOf:f1.ce for overt1.me as a result of at, ~n l.ng 

'Americans with Disabilities Act training in Dallas was properly 

movbd to arbitration beforealocal'arbitrator in Buffalo. See 

Exh~bit 8 step 1 Grievance and Request for Arbitration Re: 

Buf~alo Local Office. Such cases are essentially fact-specific 

and have little or no i~pact beyond the office involved. The 

language cited aboye would also permit a local issue to be bought 

• 
"1

beferethe parties' ~National A~bitrator. Thus, while a local 

casl could be handled by a national arbitrator, the parties 

undlrstood the possibility for a bottleneck developing if all 
. I ' ' 
reqqests for arbitration were funnelled through the national 

J " 
arb~trators. The' option to select a local arbitrator in such 

l . t b'l 'f" h " "tl.ns ·ances 0 V1.0US Y was a unct1.on of t e part1.es' l.n ent to
I ' 

proiide a safety-valve against this possibility of undesirable 

delays for arbitration of matters having no national 

si~ificance.4 In the negotiations that led to the 
~.~ , 

I 4 In the typical local: arbitration, the arbitrator will be 
callrd on principally to determine whether the grievant's or the
Agency's version of facts is correct. In so doing, the arbitrator 
may linterpret the CBA or interpret law or agency practice. As a 

• 
further safeguard against local arbitrators improperly interpreting 
the FBA or making other errors having more than local impact, the 
parties are provided the right to appeal the local arbitrator's 
deci~ions to the national arbitrator. See CBA, section 44.05. 
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I 

implementation of the current CBA, the Union desired retention of• I" . 
lo~al arbitrations for the purpose of allowing the Locals to 

re~ain control over local issues that were raised pursuant to the 

cBl. In addition, the union expressed a desire to keep costs 
I . 

down by having local issues heard before a local arbitrator 

WiJhout incurring the expen~es attendant to using a'~on-Iocal 
naJ~onal arbitrator. 

• 

Obviously, while a national arbitrator can arbitrate any 

i'ssue generally without risk of adversely impacting the important 

na1ional context of his or her ruling, the same cannot be said 

fori local arbitrators" who by definit~on would not operate in the 

permanent and continuing context envisioned by the designation of 

nat~onalarbitrators. See Sections 44.02 and 44.03. It defies 

log~C for issues of clearly national ramification to be resolved 

at the local level. Language in sections 44.01 and 44.07(a) 

perlitting the ref'erral to national and local arbitrators is also 

fould in the previous CBA (Article 49.00, Section 49.07(a». 

I ' 
How~ve:t;', no national issues were decided by a local arbitrator 

I 
during the life of that agreement, although local issues were 

occlsiOnallY decided by the National Arbitrator. consistent 
I 

evidence of a party's past practice is indicative of that party's 

t l. t t" f th t part" I . ' " . our~lk'~n erpre a ~on 0 a ~cuar contract prov~s~on. See E 

and Elkouri, How Arbitration Works, Fourth Edition, 1,.985, BNA 

pp. 451~454; Fairweather, Practice and Procedure in Labor 

•
Arbitration, Second Edition,. 1983, BNA p. 215. Clearly, past

. I . 
practice by the Agency and the Union' supports having a National 
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• 
,. 

Arbitrator decide issues that are national in scope, affecting a 

sUb\s~antial number of Agency employees. While under the current 

I .. thconjract no nat10nal 1ssues.have been,resolved, under e 

prerious contract, wnich contained similar language concerning 

local and national arbitrators, all national issues were decided 

by lhe National Arbitrator. See Decisions and Awards:attached as
I. --

Exhibit 9. 5 The Arbitrator should take administrative notice 
I .

that Jerome H. Ross was the,Nat10nal Arbitrator selected by the 
I . . . 

Part1es under the pr10r CBA. 

Therefore, based upon logic, necessity, the inten~ of the 

parties, past practice and plain common sense, the national. 

issJes presented in this grievance are not arbitrable before the 

•
Locll Arbitrator.' ' . . . 


C. In These Circumstances the Union Could not Unilaterally 
. Select a Local Arbitrator to Bypass the Appointment of a 
National Arbitrator, as Required by the CBA. . 

Because the subject matter'of the Union's grievance is only 

apPlopriate f~r national arbitration, as stated'previously, the 

uniin's avoidance of that process by the unilateral appointment 

I 5 Under the current CBA, one national issue, other than the 
pres1ent matter,. has· been m~ved to arbitration. That grievance 
congerned the, Agency's . performance appraisal system. The 
arbi·tration of that matter, in which the Agency chose not· to 
par~icipate, was purportedly; resolved by an arbitrator designated 
by ~e Union as the National Arbitrator under sections 44.02 and 
44.0j3 of the CBA. (Emphasis added.) In addition, in another 
griev\ance the Union attempted. ~o m.ove national issues concerning 
the appraisal system before'a local arbitrator. The issue was 
pres~nted to the local arbitrator as. to whether the matter was 
apprppriate for local or national arbitration. The arbitrator did 

•
not ~eachthat issue as he dismissed the grievance concluding it 
had been filed at the wrong level. In the Matter of AFGE. Local 
36141 and EEOC, FMCS No. 92-20296 at p. 26 (Simpkins, April 8, 
1994~(Exhibit 10). .. 

13 




• 1 

of a Local Arbitrator is inconsistent with the following 

I .. f hproVl.Sl.On 0 't e CBA: 

'· Article 44, Arbitration, Section 44.03, Selection of the
I National Arbitrators:. . 

The National ,Arbitrators shall be selected from a panel 
of 15 arbitrators requested from the Federal Mediation 
and ,Conciliation Service (FMCS) and, will serve ~n a 
permanent capacity•••• The parties shall strike 
Arbitrators sequentially. • •• Alternatively, the 
Parties may select a National Arbitrator who is 
acceptable to both Parties. (Emphasis added.) 

, At 	t.his stage this arbitration deals exclusively with the 
.' 

threshold issues of arbitrability generally and the jurisdiction 

~f 1local arbitrator to hear and decide the merits of the ' 
I 	 ' : 

national issues presented. 6 · While the unilateral selection of 

an Jrbitrator for a local arbitration is permitted by the CBA 

• 	 (Sedtion 44.06), no~uch unilateral process is permitted in the 

selJction of the National Arbitrators~ Since the subject matter 

of Jhecurrent grievance is ~nlY appropriate for national 

arb~tration, theVnion's unilateral selection of a local 

arbJtrator here is clearly an attempt to elevate the Local 

Arb~trator to the position of de facto national arbitrator, 

\ 6 The issue relating to the jurisdiction of a local arbitrator 
to near and decide the merits was raised during the selection 
proc:ess of this Arbitrator, and was not raised at step 3 because 
therr never was a step 3 decision, nor even a step 2 decision. 
Under section 43.03 of the CBA, "[qluestions of qrievability or 

• 
arbi1trabi1ity based upon an Arbitrator's authority to rule on or 
hearl an issue may be raised at any time." Thus, the issue above, 
which disputes the jurisdiction of the local arbitrator, is 'a 
propkr threshold issue in this arbitration. 
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, . 

• J 

avoiding the selection process.for national arbitrators. 7 such 

\. .. . .th' 	 CBAact10n 1S 1ncons1stent W1 Sect10n 44.03 of the . • 

D. The Grievance is Not Grievable Because it Did Not Comply 
With section 43.07 of 'the CBA. 

Article 43, Negotiated Grievance Procedures, section 43.07 

Regular Grievance Procedure, requires that a grievanpe be raised 
. \

w1th specificity, namely: 

A written grievance at a minimum shall: 

(a) 	 identify the ~mployee and office; 
(b) 	 identify the incident and date it occurred; 
(c) 	cite specific Article(s) and section(s) of this 

Agreement or of regulations or law alleged to have 
been violated'or misapplied; 

(d) 	 specify how the Agreement, law or regulation has 
been violated; 

(e) 	specify the remedy sought; and 

• 	
(f) reque~t discussion if desired • 

The Union's grievance, involving in excess of twelve hundred 
I 

emp,loyees and twenty-seven different job classifications, is 

woJfullY inadequate in 'this" regard. The Union does not identify 

an~ 	specific employee or office where a· violation allegedly 

occurred. The union does not identify any particular incident or 
I ' 

date that it contends the Agency violated the CBA or the FLSA. 

MoJe importantly, the Union does not identify what 

CIJrsifications it is challenging or which specific positions it. 

I ? It should be noted that the selection of national 
arbitrators under the current CBA has been a source of contention 
bet~een the Parties virtually since the-effective date of the CBA. 
Thelmatter is currently pending before ,the united states Court,of 
Appeals for the District of ColUmbia Circuit. EqualEmployment 

• 
oppbrtunity commission v. Federal Labor Relations Authority, No. 
94-1168 (D.C. Cir.). The Agency contends that the Union moved the 
cur~ent matter to local arbitration to avoid the ongoing issues 
coneerning the appointment of national arbitrators. 
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.' J
contends are improperly classi,fied as exempt from the FLSA. Here 

thJ Union states that it is'filing its grievance on behalf of all 

b I 	 .. . t' , " 1 d b f' "5/2/87 t th .algal.nl.n~ unl. emp oyees, GS-11 an a ove, rom 	 0 e 

present and continuing". (Exhibit 1). 

The, Union never refers to any alleged incident or event that . 
,~ 

took place that was the genesis for its grievance, ,nor does it 

mak~ an effort even to generally delineate between categories of 

'employees, ,by classification or grade level. ,The grievance does 

not attempt to identify whi9h exemptions applied by the Agency to 

parficular posi~ions or classifications are being challenged. 

Insread, in a blunderbuss a~proach, ,the ~nion alleges that the 

•

Agency misapplied'the "administrative and/or professional" 


I 	 ,:
exemption to the FLSA and violated at least three provisions of 

'the CBA. (Exhibit 1). ,The grievance also fails to specify how 

the Agreement, law or regulation has been violated. It never 

provides any specificity how the FLSA has been violated. This is 

equlllY true with regard to :the ,particular provisions of the CBAI '" 	 ' 
that 	the Union contends' were violated. Article 32, Hours of 

I 
Work~ consists of approximately two and one half pages of 
I' 	 ,

Sections and subsections, Article 33, Overtime, has almost one 

pa9jL of Sections, and Article 35,Travel, is approximately a page 

and three quarters of particular sections; however, the Union 

does not state how any of th;ese Articles, Sections or Subsections 
I 

were 	violated. 

This 'grievance, in addition to showing complete disregard 

• 	 for the spirit of the CBA in terms of notice to the Agency, 
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• I 

evidences a desire to simply present the most broad, undefined 

clkim'possible, in the hope that some salient point may be 

cohtained therein. section 43.07 is in theCBA for a reason. 

Thk filing of grieva"nces should not be a matter of gamesmanship. 

To allow this grievance to proceed in suc~ a fashion is to invite . 
: 	 . . 

chaos. In, essence, the Union has failed to state its claim and 
! 

failed to comply with the provisions of section 43.07, and its 
I 

grievance should be dismissed. 
I

E.! 	 The Dispute is Not Arbitrable Because it Was Not Filed at 
the Correct Level. 8, 

Article 43, sections 4,3.01 and 43.07 of the CBA, require 

that 	a grievance be filed with the appropriate Employer
',I. 	 ...


•
Reiresentat1ve at the 'lowest superv1sory level w1th author1ty to 

res;olve the matter. The 'Union filed the grievance with'the 

Diiector, Human Resources Managem~nt Services. Here the Union is 

coJtractuallY obligated to "ascertain and file the grievance at 
, \' , ' 

the proper Management level". In the Matter of AFGE, Local 3614 
I ' 	 ' , 

and EEOC, FMCS No. 92-20296: at p. 26 (Simpkins, April 8, 

19,4) (The union's failure tp file its grievance with the 

ap~ropriate Agency official for purposes of Step 1 necessitated a 

-'diJmissal of its grievance) (Exhibit 10). Here~ the Union should 

haJe 	ascertained that the appropriate place to resolve a 

qrJevance concerning the cl~ssification of employees under the 
I 	 " 

• 
I' The Agency relies upon this argument asa basis ,for 

di9missal of the grievance•. Alternatively, the Agency is raising, 
infira, alternative arguments contending that if the Union did file 
its grievance at the appropriate level, it failed to follow the 
exilstinq procedures for pur~uing the grievance at steps 2 and 3; 
tha~ would' also require dismissa1 of the grievance. 
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" 

FLSA was with the Director, Employee Programs and Classifications 

Ditision, which is' a sUbord:inate division within HRMS. That 

Ditision is responsible for classifying all positions at the,' 

Aglncy and is specifically ~esponsible for dete~ining which 

Poritions are to be classified as exemp~ pursuant to :the FLSA. 

~hirefore, the grievance wa; improperly filed with the Director, 

HRMS for purposes of section 43.07 and must be dismissed. Id. 
I 

F. ~he Grievance is Not Arbitrable Because it Was Moved to 
Arbitration Prematurely Before a step 2 Decision Was Issued 
as Required by section 43.07 of the CBA. 

~he grievance is not arbitrable because it was moved to 

ar,itration prematurely before a step 2 decision was issued, as 

required by section 43.07 of the CBA. 9 On May 2, 1993, the Union 

• soJ9ht review of the,Director of Human Resources Management 

se4lices. decision by the Director of the Office of Management. 

(Exhibit 3). On May 19, 1993, the Agency, through Kassie A.
I, ' , ' 

Bil1lingsley, Acting Management Director, responded by seeking an 

extlnsion'of time and,requesting a meeting with the Union to 

' I ,'th . . d' . xh"} Wh'ld 1SCUSS e 1ssues ra1se1n the gr1evance. (E 1b1t 4. 1 e 

the Agency was still considering the Union's conditional offer of 

, I 9 As stated previously; the Agency contends' that Union ' 
fai~ed to file its initial grievance at the appropriate level.' 
Without waiving that argument, the Agency contends that the Union's 
sub~equent actions were premature. Pursuant to ,the provisions of 
Art~cle 43, Section 43.07, the Agency had to issue a decision 
,witttin 15 days after the U~ion moved the grievance to step 2. 
Her1!, the Agency received ~e Stfip .,2 appeal on May 7, 1993. Ms. 
Bil~ingsley timely requested an extension to file the Agency's 
response on May 19, 1993. ~he Agency and the Union, as of June 4, 

• 
1993, had at least, three telephone conversations regarding the

I ' , , ' 
Agency's request for an extension of time. (Exhibit 5). Before the 
ext~nsion of time issue was resolved, the Union terminated its 
dis6ussions with the Agency and invoked arbitration. Id. 
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I• 

a fhirty (30) day extension of time to respond to the Union's 

stJep 2 grievance, the Union attempted to invoke arbitration. 
I . . .(Exh1b1t 5). In fact the Union d1d acknowledge that there had 
I .. 

been ongoing telephone discussions with the Agency concerning its 

rebuest for a sixty (60) day extension of ,time to respond to the 

un~on's grievance at this level. The Agency conterid~ that it ,:was 

prfCeeding in good faith upon the presumption that'the Union was 

willing to grant some extension of time to permit a step 2 

rekponse. ~he Union gave no prior notice, that it was terminating 

thl discussion of an extension, but simply avoided a step 2 

debision and its attendant review at step 3 by moving to 

arbitration. Therefore, ,ba'sed upon the Union's f~ilure to follow 

• thl procedures specified by section 43.07, its present grievance 

mult be dismissed. Alternatively, the Agency requests that if 

thl grievance is not dismissed that the Arbit~ator remand the
I, '" ,., :. . 

grievance back to the Agency for the issuance pf an appropriate
id .... ' 

s t ep eCl.S10n,. 

G.iThe Grievance is Not Arbitrable Because it Was Not Filed with 
,A step 3 Official, as Required by section 43.07 of the CBA. 

! 

The CBA'requires that grievances, other than expedited
I 

grievances, must be pursued through three steps before they are 

riJe for arbitration. ,Sect~ons 43.03, 43.07. Here the Union, by 

't I dm·· 1 d '. thr d1 1 own a 1s~10n, on y pursue the gr1evance ough step 1an 

partially through 2. 

The grievance at issue is an apparent broad-based challenge 

• to the classification under the FLSA of all bargaining-unit 
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employees GS-11 and above. Such a challenge, with significant 


I
bU9getary implications for .the agency, should have been given the 

opJortunity for review at all possible administrative levels 
I • 

prior to the invocation of arbitration. Indeed, even for the
I. ' . 

simplest grievance, the CBA envisions that there will be three 

leJels of review. The CBA is expticit on 'this point:and provides 

foJ no deviation ·from the three step process except for expedited 

gr~evanCeS(those grievances concerning a removal or reduction in 

qrJde. section 43.06).Thr~e levels of grievance review allows
I . 

fO, a thorough presentation and an~ly~is of all the facts. 

opp\ortunity thereby exists for resolution of issues at several 

levels without resort to the more formal and expensive 

• 
. ar+tration process~. ·The U~ion was required to insure that its 


grievance received three levels of review, either by filing at 


the appropriate level initially, or if necessary by moving the 

matier to the Chairman's le~el. The option did not exist to 

simply avoid a step 3 decision. 
. . 

Instead, the Union sought arbitration after only two steps. 

of the grievance process (although as argued above, the Union did 

not I even wait for the exhaustion of th~ step 2 process). This is 

a clear violation of the collective bargaining agreement and thus 

the matter is not arbitrable. Because the third step grievance 

was not filed in accordance with the requirements of,the CBA 

that is, since it was not filed with the third-level supervisory
I . ' ..' 

• 
official with authority to resolve the matter, this grievance 

ShO~ld b~ declared nonarbitr,able and dismissed. Alternatively, 
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• .I 
the Agency requests that if' the grievance is not dismissed that 

thJ Arbitrator remand the grievance back to the Agency for the 

isJuance of an appropriate step decision. 

H. The Union's Request for a List of Arbitrators Was Untimely. 

The Union invoked arbitration on June 4, 1993. :Article 44, 

, Arbitration, Section,44.06, Selection of the Local Arbitrator 

I . 
re<TIl~res: 

When Local 'Arbitration'is invoked, the UNION shall, within 
five (5) calendar days, request the FMCS to submit a list of 
seven arbitrators to the Union and the EMPLOYER's Labor 
Management Relations Division. within five (5) calendar 
days after receipt of the 'list, the Parties shall select an 
Arbitrator by each alternatively striking off one (1) name 
from the list and the name remaining of, said list shall be 
the Local Arbitrator. ' ' 

• On .:;rune 21, 1993, the Union requested the ,FMCS to provide a 

panel of arbitrators. The period between the invocation and the 
, I' , ;
reql!lest was eighteen days, thirteen calendar'days in excess of 

proJisions pursuant to section 44.06. The Union never're~ested 
any \extension.. of time for this specific filing period. 1O 

Accordingly, the Union's complaint must be dismissed for ,its' ' ', ,I
failure to comply with section 44.06. 

I. The Union's Grievance of Matters Dating 
From May 2. 1987 was Untimely. 

~he Union claims that the Agency's violation runs from May 

2, 1987. Article 43, section 43.07, requires that' a written 

griJvance must be filed within twenty (20) calendar d,ays of the 
I 

10 As evidenced by the pr~cedural background discus~ion and the

• 1exhibits referred therein, there is no dispute the Union did not 
re~est an extension to request a list of arbitrators from the 
FMCS. ' , 
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• incident giving rise to the, grievance. See six community School 

DiJtrict and six Education Ass'n, 95 LA 1084 (Gallagher, ~990) 
(gJievance filed on 11th da~, where grievance must be filed 

wiJhin 10 days, is u~timelY). Oneida. County of and Oneida 
I " 

County Deputy Sheriff's Benevolent Ass'n, 95 LA 725 (Kelly, ~990) 

<1ievance filed eight months after event untimely), 've~erans 
Administration Regional Office and Government Employees. AFGE 

I . 
Local 2571, 92 LA 1211 (Stephens, 1989) (grievance filed eleven 

moJths after ev~nt untimely). The predec~ssor CBA that was in 

ef+ct in 1987 required that written grievances be fHeii within 

twenty-five (25) days of the incident giving rise t·o the 

grile~ance. Article 4'7, section 47. 06~ There is no record that 

• the Union ever filed a prior grievance concerning the 

classification of bargaining unit employees under the 

nadLinistrative and/or professional exemptions" to the FLSA. The 

unibn has at all times been fully aware of the Agency~s various 

claksification~ of its bargaining unit employees under the FLSA 

frok 1987 to the present. 

Certainly, this qrievancecan cover no violations pre-dating 

twenty days'prior to April. 16, 1993. 11 Hence, assuming arguendo 
I ' 

that the Union has complied with the aforementioned provisions of 
, I ' 

II The concept of expeditious action on the part of employees 
and their representatives is ,not foreign within the federal sector. 
EEOC regulations concerning employee pursuit of discrimination 
complaints require that such'allegations be pursued to a counselor 
wit~in forty-five days of the alleged discriminatory occurrence. 

• 
29 e.F.R. S 1614.105(a) (1). Likewise federal employees challenging 
adv~rse disciplinary or performance actions to the Merit Systems 
Protection Board·must do so' within twenty days of the effective 
dat~ of the action at issue.! 5 C.F.R. § 1201.22(b). 
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" 

• , the CBA, it can only raise matters from April 16, 1993 to the 
, I 
p~esent. All matters and claims pre-dating April 16, 1993 must 

bJ dismissed. 
i 

JJ .Whether the Hearing on the Threshold Issues Should be in 
Washington, D.C. and How Expenses Incurred for the Hearing 
Should be Borne by the Parties? . 
The hearing on the threshold issues should be~ih Washington, 

D.C. pursuant to the provisions of Article 44, section 44.07(e), 

wHich states that "[n]ormally the arbitration hearing will be 
I ' 
I • • 

held at the EMPLOYER's site in the office where the grievance 
I . 

ar\ose ll As stated previously, the Union has raised issues• 

.' 
nalti~nal in scope that arose at the Agency's Headquarters in 

Wash~ngton" D.C~· The Union's National President filed the 

qr1ieVance in washington, D.'C. The decisions at issue were made 

at the Agency's headquarters. Most of ~e Agency witnesses who 

wi[l testify at the threshold hearing are located in Washington: 
I . . . 

Patr~c~a Cornwell Johnson,.the present D1rector, fiRMS; Arlene v. 

DariS, Deputy Director, HRMS; Kassie A. Billingsley, Acting 

Mapagement Director; Richard V. Roscio, CBA Negotiator, James R. 

Nekly , Jr., CBA Negotiator,' and Eugene Bell, Jr., Director, 

Emil d I ' . . t . ... thp oyee Programs an C ass1f1ca 10n D1v1s10n. Moreover e 

Agkncy's two counsel and i~s technical advisor are all located in 

Wakhington, D.C•. Additiona:lly, no event or any activity 

. cohCerning the underlying s:ubstantive grievance occurred in New 
I I. . 

York. For the aforementioned reasons, the Agency contends that 
I . 

the hearing should take place at the Agency's Headquarters in 

• walhington, D.C. pursuant to section 44.07(e} • 
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• The Agency contends that all expenses' incurred for the 

hearing must be borne by the Parties pursuant to the provisions 

of brticle 44, section 44.07(e). section 44.07(e) provides that 

"E~Ch Party shali 'be 'respon~iblefor the travel and per diem 

exprnses of its o~,witnesses and repre~entatives,un~ess 

otherwise agreed." Accordingly, the Agency contends that 
I I

consistent with the aforementioned provision of the CBA, -each 
I ' ' 

Party shall be responsible for its own expenses incurred for its 

Ot l . t t'W1 nesses or represen a 1ves. 


IV,. CONCLUSION 


For the above stated reasons, the Agency seeks the following 

relief. As to the initial issue, the Arbitrator should conclude 

thai another arbitrator should determine whether this grievance 
, I - . 

I ' 
should proceed at the local level. Beyond that issue, 'if any• 

, 

issJes of grievability are to be -reached, the Arbitrator should 

condlude that the grievance at issue is non-grievable and should , I' , , 
be dismissed. Should the Arbitrator reach any issues of 

arbJtrability, the grievance: should be declared non-arbitrable 

and dismissed. In essence, ~ased upon the Agency's arguments and 

the record, the Arbitrator should conclude: (1) it is 
I 

inappropriate for the Arbitr~tor to sit in resolution of the 

issJe of the propriety of her own appointment; (2) the Arbitrator 

has !no j~isdiction over the subject matter of this grievance, 

renJeringt~e grievance non-~rbitrable; (3) the griev~nce is 
I " 

further non-arbitrable because the unilateral appointment of a

• I' " 
loca!l. arbitrator under the circumstances of this grievance is not 
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.- .' 

I 

in compliance with the, CBA;' (4) the grievance is not grievable 

because it does not comply with Article 43, section -43.07 of the 
. I . ~ 
CBAi (5) the grievance is not arbitrable because it·was not filed 

at the correct level' of supervision at HRMSi (6·) the grievance is 

not arbitrable because it was moved to arbitration prematurely 
I • •• .: •

before a step 2 dec.ls~on wa~ .lssued; (7) the gr.leva,nce .lS nQt 

arbitrable because it was not filed with the step 3 official as 

reJuired by section 43.07 of,. the CBAi (8) the Union's request for
. I 

a .list of arbitrators was untimelYi (9) the matters raised in the 
I 

gr~evance dating back to May 2, 1987 were untimely.and therefore 
I • .. . 

• 
are not gr.levablei and (10) the hearing on the threshold issues 

shduld be in Washington, D.C. and the parties must bear their own 

\ 1 t· . . t .t· . t th h· .exp,enses re a 0 W.l nesses appear~ng a e ear.lng •~ng 

I ,. . . 
Alternat~vely, .In the event·the Arbitrator f~nds that the 

grilevance is both grievabl·e :and arbitrable and within her 

. I'd" t' . l· . hJurrs .lC .lon as a Loca Arbl;.trator, the remedy .lS t at t h e 

Arbitrator remand the grievance back to the Agency for issuance 
. I 
of an appropriate step decision. AdditionallYi if the Arbitrator 

f .;n.Ls that· the matt·ers . d· th ' 1• u ra~se .In e gr.levance are proper Y 
I. . 

arb~trable, the Agency respectfully requests that this Arbitrator 

shohld transfer any future consideration of the grievance to a 

Natlonal Arbitrator to be selected by the Parties pursuant to the 

CBAl 

v. WITNESSES 

Patricia Cornwell Johnson 
Director, Human Resources Management Services 
EEOC, 1801 L Street N.W. 
Washington, DC 20507.' 

1. 
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• ! 

2. 

3. 

4. 

5. 

• 6. 

, " 

Ms. Johnson is expected to testify concerning the 
meaning of the current CBA, specifically its 3 step 
grievance procedure and the'CBA's national and local, 
arbitration provisions and the effect that a piecemeal ' 
determination of classificati9il standards would have on 
the Agency~s pers9nnel management program as a whole. 
Ms. Johnson will further testify concerning her April 
30, 1993 letter responding to the Union's grievance and 
with respect to the issue of the Union.'s premature 
invocation of arbitration. • 

, 
," 
'. 

Kassie Billingsley 
Acting Management Director 
EEOC, 1801 L StreetN.W. 
Washington; D.C. 20507: 

Ms. Billingsley is expected to testify concerning the 
the matters set forth in her letter to the Union dated 
May 19, 1993 concerning the step 2 grievance and the 
Union's response ~o her letter. 

Arlene V. Davis 
Director, Employee and ,Labor Relations Division 
EEOC, 1801 L street N.W 
Washington, D.C. 20507 

Ms. Davis is expedted to testify concerning 
her correspondence with the Union concerning the 
Union's attempt to move the grievance to 
arbitration. 

Chester V. Bailey 
Director, Milwaukee'District Office 
EEOC, 310 West Wisconsin Avenue, suite 900 
Milwaukee, WI 53203-2292 

Ml;. Bailey, management negotiator, is expected to 
testify concerning the 3 step grievance procedure and 
the meaning of the CBA's national and local arbitration 
provisions. 

Richard V.. Roscio . , 
Ass istant Legal Counsel,' 
EEOC, 1801 L Street N.W. 
Washington, DC 20507 

Mr. Roscio, management negotiator, is expected to 
testify concerning'the 3 step grievance procedure and 
the meaning of'the;CBA's national and local 
arbitration provisions• 

James R. Neely, Jr. 
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7. 

1. 

• 2. 

3. 

4. 

5. 

6. 

7a. 

7b. 

7c. 

7d. 

• 7e. 

.. 

Acting Deputy General counsel 
EEOC, 1801 L street N.W. 
Washington, DC 20507 

Mr. Neely is expected to testify concerning the 3 step 
grievance procedure and the meaning of the CBA's local 
and natiomil arbitration provisions. 

Eugene Bell, Jr. 
'. l ,.. • •••

Director, Employee Programs and Class1f1cat10n.Q1v1s10n, 

HRMS ' 

EEOC, 1801 L street, N.W. 

Washington, D.C. 20507 


Mr. Bell is expected to testify concerning his duties 
as the Director, Employee Programs and Classification 
Division, HRMS. Furthermore, Mr. Bell will testify 
concerning his office's contacts with the Union, 
concerning the subject matter of. this grievance. 

IV. EXHIBITS 

First-Step Grievance from Edward. Watkins, President, 
National Council of EEOC Locals 'to the Director of the 
Office of Human Resource Management dated April 16, 1993 .• 

Response to First Step Grievance. from the Director o·f the 
Office of· Human Resource Management dated April 30, '1993 

, . . 
May 2, 1993 Letter fro~ Watkins to Kassie A. Billingsley, 
[Acting] Director, Office of Management

! 

May 19, 1993, Letter from Billingsley to Watkins 

June 4, 1993, Letter from Watkins to Arlene V. Davis, 
Director, Employee and Labor Relations Division 

June 21, 1993, Letter from Davis to Watkins 

June 21, 1993, Le~ter from Watkins to Jewell L. Meyers, 
Director, Office of Arbitration Services, u.s. Federal 
Mediation and conciliation Service 

August 9, 1993, Letter from Davis to FMCS 

August 20, 1993, Letter from Davis to Barbara B. Hutchinson, 
Esq. 

August 24, 1993, Letter from Hutchinson to FMCS 

september 15, 1993, Letter from FMCS to Hutchinson 
and Davis 

27 



• f 

7f.. • 

I.7g. 

7J. 

7i. 

7j. 

8. 

, 9. 

10. 

• 

• 


.. 


September 16, 1993, Letter from Davis to FMCS 

September, 29, 1993~ Letter from Davis to FMCS 

October 8, 1993, Letter from FMCS to Hutchinson 
and Davis 

October 22, 1993 Letter.from 'Davis to FMCS 

November 3, 1993 Letter from FMCS to'Davis . 
'# 

step 1 Grievance and Request for Arbitration Re: Buffalo 
Local Office. 

Decisions and Awards: 'In the Matter of Nationa 1 Counci 1 
of EEOC Locals, No. 216, AFGE, AFL-CIO, FY 88 and FY 89 
GPAR Appraisals, (ROSS,' January 20, 1989) and In the Matter 
of National Council of EEOC Locals, No. 216, AFGE, AFL-CIO, 
NA No.1 Flexitime,(Ross, November 30, 1987). ' 

In the Matter of AFGE,: Local 3614 and EEOC, FMCS No. 92
20296, (Simpkins, Apr~l 8, 1994) • 
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CERTIFICATE OF SERVIC~ 
. . . 

I hereby certify that a copy of the foregoing Agency Pre~hearing 
subkission Pursuant to section 44.07(c} and Memorandum in Support 

• 
" 

, 

JOANN C. RIGGS 
Tedhnical Advisor 

H~anResources Management 
Services . 

Eqqal Employment Opportunity
I • •Comml.ssl.on 

• 
of Threshold Issues, was served this 20th day of May, 
firkt class mail, postage prepaid, on the following: 

Susan T. Mackenzie 
Arbitrator 
845 West End Avenue 
New York, New York 0025-4918 

I 

Barbara B. Hutchinson 
Attorney. 
7907 Powhatan street 
New Carrollton, 

• 
29 

Respectfully submitted, 

G 

A torney


ale- r2 ~r~mo. NORQUf~
torney . 

Equal Employment Opportunity 
Commission 

Office of Legal Counsel 
1801 L Street, N.W.,6th Floor 
Washington, D.C. 20507 
(202) 663-4667 

1994, by 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

BEATRICE RINCON-WALLACE, * 
Plaintiff * ,*, 

vs. 	' CIVIL CASE NO. 

EQUAL EMPLOYMENT OPPORTUNITY * (JURY DEMAND) 
United States Dis:ricl Court:COMMISSION , EVAN KEMP, JR., .* Southetn District cl Texas

CHAIRMAN, and HARRIET JOAN ~ 	 , FILED 
I 	 1,*EHRLICH, DISTRICT DIRECTOR, ..... 

Defendants ~ 	
, 

MAR 1 1 1993 

PLAINTIFF'S ORIGINAL COMPLAINT Michael N. Milby. Clerk 
i 

" 

• 	 Beatrice Rincon-Wallace (Rincon-Wallace) files this her 

Pl~inJiff's Original Complaint against the Equal Employment 

OPPOrJunity Commission (EEOC), 'Ev~n Kemp, Jr. (Kemp), the Chairman 

I 	 .'. 1') ..,of the EEOC, and Harrl.et Joan Ehrll.ch (Ehr ,l.ch , EEOC Dl.strl.ct 

DirecJor for the' Houston Di~tri~t Office in HOllston, Texas, 

comPlJining of the matters stated hereafter in this complaint. 

PARTIES, 

1. Beatrice Rincon-Wallace is a resident of HOllston, Harris 

, t 	 I •Coun I' . 'I'exas i and she l.S and has, been employed by tlle Equal 

EmPlO~ent Opportunity commiss~on in the Houston District Office. 

\'. 'I'he Equal Employment Opportunity Commission is a federal 

governmental agency authori2ed by Congress according to the 

, 	 . I. ' , 1 ' .Art"
provl.sl.ons of l.C e 42 U.S.C., Sectl.on 2000e-4,' et seq. (as 

• 	 amendJd), to act' in. certain matters for enforcement of laws against 

discrJminatOry pract'ices in employment, both within the government 

http:Sectl.on
http:Dl.strl.ct
http:Ehrll.ch
http:Harrl.et


~ 

• ,a'Ad . in pr i vate ' enterprise. 

l. The Equal Opportunity commission may be served with 

citat+n through its chairman, Mr. Evan Kemp, jr., at EEOC 

headquaters located at 1801 L Street N.W., Washington, D.C. 20507. 

41 Hr. Evan Kemp, Jr~ ,i" Chairman of the Equal Employment 

.opportJnity Commission, may be "se~ved with citation by -;d;livery of 

'a copy If ~ complaint to his offices of the EEOC, also located at 
\ . ,' 

1801 L Str~'1: N.W., Washingt0t;l, D.C. 20507. 

5. l:i:a:rriet Joan Ehrlich, Director of the' 
" 

EEOC District 

Office in .33..::>uston, Texas, maYI 
i 

be served with citation. at the 

Houston DiS=:-ict Office located at 1919 Smith Street, 7th Floor, 

Houston, T~s 77002. 

6. lk:::::l::::h Hr. Kemp and Ms. Ehrlich have been named as 

~endants ±=n this case only in ~he capacity of their'individual ' 
\ '. . 

EEOC positianns as Director and District Director respectively, and 
\ ' 

not otherwi~ as individuals. 

JURISDICTION AND VENUE 

7. Th..e::::, matters made the basis of the claims of Ms. Rincon-

Hallace hiv~ ~rimarily occurred' in .Houston, Texas. 'Venue~lies in 

the Southern ~istrict of Texas accordingly under the provisions of 

28 U.S.C. J Se:s:::c:Lion. 1391(e), as a~end.ed. , ' 

s. Th~ 'lnatters made the oo'sis of this case involvequestions 

arising unde=:r federal law, namely, matters of ~~ployment 

d • •. I 
~scr~m~nati~ involving a federal employee, as authorized under 

Title VII of:: the civil Rights Act. of 1964, .42 U.S.C., Section 

20ilr' et ,~.' as amendedin,th~ Civil Rights Act of 1991. 

9. Add:::::::::::itional elements ':of jurisdiction arise under 

2

http:a~end.ed


~. 

~ :'addi~ional sections' and sub-parts of those civil rights acts_'.' 
J 

rJl • The claims of Ms. Rincon-Wallace are of unlawful 

employm~nt practices arising with the EEOC itself. 
I • 

CLASS-ACTION CLAIMS EQTEHTIALSXATQS 

]11. Although this case is not filed as a class action at this 
. . 

time. leave of court may be sought later to expand tHis case to 
" 

include the rights as a group 'of all female Hispanic employees in 

the Hbuston District office of the EEOC. 


~ASE BACKGROUND 


1.2. Rincon-Wallace hwas' been an employee of the Houston 
I 

District office of the. EEOC for the past, 1.3, plus years,' with the 

~cepJion of a short period I of absence during which she ran 
. I '. .' . 

unsuccessfully for po11t1cal off1ce but was thereafter asked to 

~ retud 
I 

by Ms. Ehrlich. 

~b. Ms. Rincon-W<?,llace is a Hispanic female, and she has 

risen ~o the level of GS-i2.in~estigator within the EEOC. 

1,4. For Hs. Rincon-Wall~ce ,to now be promoted in normal 
I . ,

progression through her current job duties, she would next be
'I ' 

promoted to the position of a ~,upervisor, at the GM-13 level. , I 
1.5. The supervisors'over the investigators are all GM-13 or 

hi9h~l but none is a GS-13, 'Which is an entirely different 

. d eS1.gnjf t 1.on. 

1.6. During the course of the 22 years of the EEOC District 

. office, in Bouston, and, during:the more ~an 10 past year~ this 

office has been under the control of Ms. Ehrlich as its Director, 

~no Hispanic female has been promoted to the GM-1.3 position levels 

within the Houston office. Of the two Hispanic females who have 
I' 

-3- " 

.' .' 

I 
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" 

been at that level, one was transferred into the Houston office 
I

already at that level, and the other was promoted to the GM-13 

level as a part of her package promotion to another office in 

another district. 
I 

1.7. In Oct~ber, 1991, a class complaint of discrimination was 

'.. £iled by over ,15 EEOC employe~s in the Houston office~ 'complaining 

of the disparate treatment of Hispanics in promotion considerations 

lin the Houston office. Ms. Rincon-Wallace was· one of those 
. I

complainants. 

lis. Prior to' the filing of that disparate complaint in 

octobJr, 1991, Ks.' Rincon-wall~ce had been highly regarded within 

the HoLston office and had received numerous awards or distinctions.in re~ation to her work, a partial list of which is attached as 

EXhibilt #1 and incorporated herein, and her ratings had almost 

always been very high, but she ,has been consistently overlooked at 
, ' - I . 

time for promotions to supervisory positions, as have the other 

Hispanlic females within the of~ice.' . ,. I ", 
1.,9. Further complaints were made thereafter by Ks. Rincon

wallacb when unable to resolv~ the problem ~ough Ms. Ehrlich, 

inclUdling reprisal discriminat~on charges filed in JUlY,'" 1991, :nd , 

again Ilater 'in september, 1992, I l!:. copy of which is attached as 

EXhibif 12 and incorporated herein. 

, ,210. On September 1, 1.992,' three members of LULAC, an Hispanic 

organ;ration, met with Ms. Ehrlich to to, discuss and hopefully 

resolv~ the Hispanic female deficit at the GM-13 level in Houston . 
I' " 

The LULAC representatives were Hr. Johnny Nata (LULAC District• 
Birectbr in Houston), Ms. olga Solis (Hispanic Activist of Women's 

-4



.• :. J. i 

Rights), and Judge Sylvia Garcia (Chief Municipal Judge for the 

city o~ Houston). 

2~ •. Although Ms'. Rincon~Wallace was present at the start of 

that mleti119, she was asked' to leave by Ms. Ehrlich, and she was 

.referrld to by Ms. Ehrlich a~ a. fldisg:t;u~tled employee". This 

statemlnt was made' also in" the presence of other EEQC: employees 

I . 
at that tl.me. 

I
22. Although Ms. Rincon-Wallace provided .the names of 

\ ! j . 

potential witnesse.s'to the charge of discrimination" filed by her, 
. 1

she was informed by the investigating. officer in Washington that 
\. ..".' 

they did not have time to contact these witnesses of Ms. Rincon-' 

wallacl and would· therefore n~t ~o~tact them. A list of' those 

.~tnesles ~s provided as Exhibi't #3 attached hereto. 

2d.- On December 17, 1992, without having interviewed any of 

Ms. ~iJcon-wallacels witnesses,: the EEOC issued a notice of final 
, .. 

i~terv~ew and provided Ms~'Rincon-wallace with the opportunity to 

xile a kormal charge at that tim'e, a copy of which letter of ~otice 
is attJched as ~hibit 14 heret~. 

2J.on about January a,: 19~3, Ms. Rincon-Wallace filed 

her fotal complaint with Hr. Kemp in Washington. A copy of that 

Charge'j along with letter to .t.Ir. Kemp, and along with the 

supporting documents to her charge, are attached hereto as and 

incorJlrated herein as Exhibit #5 in their entir~ty as thouqh fully 

restated. 

25. Since the filing of; Ms. Rincon-Wallace1s charges of 

.iscrimination and retaliation: by Ms. Ehrlich, further extreme 

pressurk has been placed on Ms.· Rincon-Wallace' and the other· 

:-5



.

.' 

• J 

Hispanic female investigators or employees of the Houston off ice of 
I . 

the EEOC, placing these indi~icluals under a much greater scrutiny 

and Jvaluation' than other investigators in' this office and
I . ' , 

generally harrassing these people in their work~ In particular, 

extreJe pressure has been Pla~ed on Ms. Rincon-Wallace of nature 
, ':' 

never'before used against her. 

. 26. Ms. Ehrlich has accused Ks. Rincon-Wallace of bringing

I. .: " 

the ners media into the1r d1.s'pu~es, when such was n~t the case I and 

Ms. Ehrlich has acted in a hostile manner toward Ms. Rincon
\ ' I 

Wallace, 
I 

appear:s 

wh
. 
to 

ich 

be 

hostility has only 

intentional action 

increased 

designed 

as 

to 

of late 

either 

and Which 

force Ms. 

Rinconi-wallace to quit· her job at the EEOC. or to set up enough 

.eVidenlce against her to dischai-ge her and get rid of her. 
I ' ' : ' , 

27. A statement of Mr. Jerry E. Jensen, a former. supervisor
, " 

'. 

in the Houston office familiariwith Ms. Rincon-Wallaceis work and 

also familiar with prior acts of retaliation of Ms. Ehrlich at the 

EEOC .. kvaluating his assessment and O~iriion of~etaliatory condUct 

by Hs J Ehrlich against Ms. Rincon-wallace is also attached as 

. .1 I :Exh1b1t 6 to demonstrate the' curren state of hostili-ty at theI " ' 
Houston EEOC office toward Ms. :Rincon-Wallace by Ms. Ehrlich. 

CAUSE OF ACTION~ 
I ,

UNLAWFUL DISCRIKINATION 
, 

Based on the matters ~tated above, Ms. Rincon-Wallace now 

alleges that she has been Unlawfully denied promotion to a 

superv1s()ry level while w~rkirig; for the EEOC in, Houston. because she 

is an Hispanic female, both ~f which Hispanic and femal~ are 

.classes for which employment discrimination is prohibited under the 

2j_ . 

~964'ahd 1991 Civil Rights A~tS. " 

._ c..



• 29. Ms. Rincon-Wallace has been unlawfully discriminated 

againS~ by the EEOC,'the very :agency charged with pro~ecting the 

rights of individuals in their employment from such discriminatory 

practices as follows: 

a) in individual treatment aimed specifically at her: . 
 .. 
b) through the dispar~te impact treatment of the patterns 

I 

and practices of the Hou~ton office of the EEOC toward Ms. 
I . 

Rincon-Wallace and othe~Hispanic females; and, 

c) through the retaliatory cOJ)duct of the Houston 
I 

I 

the Houston office of. th~ EEOC, alo.ng with pay and benefits 

iAcreases resulting from ~U~h promotions; 

b) extreme stress and mental anxiety, humiliation, and 

pllysical illness resulting from the additional unjustified 

I pressures and actions; anq, , 

I c) fear for her very job and career at the EEOC. 

31. As a result of the tm1~Wful actions against her, Hs. 
• I . 

R1nconTwallace has been required to retain the services of the 

belOW-1igned attorney to represent her interests in this case and 

has in¢urred obligation and debt for those legal services. 

REMEDY SOUGHT 

•
. 32. Ms. Rincon~Wallace files this lawsuit seeking the 

. I 
rem'edies available to .her aris+ng in matters founded in .lll1lawful 



. . 
.r-,. 

.' 

• discliminat,ory employment praictices within a. governmental agency. 

Ms. Rincon-Wallace, following service of citation and answer 
. I'

herein, seeks judgment of the Court against the Equal Employment
I . 

oppor1tunity Commission, its chairman Evan Kemp, Jr .. , and its 
I 

Houston District Director Harriet Ehrlich as follows: 

a) promotion to the position of' GM-13 l.evel in the 

Houston District Office of the EEOC, along with full back'pay 

Lnd reinstatement of bene:fits from the earliest allowable time 

Lnder the law to which ~s. Rin'con-wallace could have receivedI . . 

• 


a promotion to the GM-13 level: 

b) injunctive relief of this Court to prohibit any 

further retaliatory conduct ,against Ms. Rincon-Wallace by theI ' . ,'' 
EEOC an~ by Ms. Ehrlichi' 

c) judgment for all damages suffered or sustai~ed by 

Ms. Rincon-Wallace result'ing from the unlawful conduct againstI ' .~ , 
fer' which may be allow:ed in addition to normal pay and 

benefits; 

d) all reasonable attorney fees incurred as a result of 
, 


I 

this case: and, 

e) such other gen~eral relief to which she may show 

herself entitled .. . ' 

Respectfully submitted, 

. ,, 
i 

1 

L. enni 
Fed al Bar No. 650 

• 
'Texas Bar No .. 09472500 
2700 Post Oak Blvd .. , Suite 1530 
Houston, Texas 77056 
(713) 626-7800 
(713) 626-0703 (FAX) 
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An investigator with the Houston office of the Equal 
Empl~yment Opportunity Commission bas filed a lawsuit against the 
federal agency alleging that she bas been passed over fo; promotion
because she is a woman and Hispanic. ~" 

The lawsuit, tiled late Thursday in federal court, claims the 
EEOclbas discriminated against Beatrice Rincon-Wallace, .&5, an 
invel!'tigator. ~', . 

L4st month, the League of United Latin American Citizens 
filed a third-party complaint with the EEOC in Washington, D.C., 
alleging, the Houston EEOC office discriminated against Hispanic 
females i:1l:j,o~ promotions. ' 

The EEOC iathe federal agency that is responsible for 

enfo~cinglaws against discrimination in work places •. 


Rincon~Wallace has worked at the Houston EEOC office for the 

past \13 ~ears, except for a few months in 1988 when she 

unsucces~fully sought election to the state's Ho~se of 

Repre1sentatives. .. '. 


NaFed as defendants in the l.'awsuit along with the EEOC are 

Evan Kemp Jr., chairman of the EEOC, and Harriet Joan Ehrlich, 

director of the EEOC district office in Houston. 


Dohna'Guerrero, a spokeswoman for the EEOC in Houston, said - the lawsuit is without merit. .. 
Th. lawsuit, prepared by attprney Gregory Hennig, says

Rincoh-wallace was among more than 15 Hispanic male and female' 
employees in the EEOC Houston office who in October 1991 filed a 
complaint with the EEOC complai~ing of discrimination. . 

In\JUIY of 1991 and in September of 1992, Rincon-Wallace 
filed retaliation complaints ag~inst the EEOC's district director, 
Ehrli~h. In January of this year, Rincon~Wallace made another 
retaliation complaint against the EEOC'. district director. 

, SiJ)ce the filing of the January complaint, according to the 
lawsuit, -"further extreme pressure bas been placed on Ms.' 
Rincon-Wallace and the other Hispanic female investigators or 
emplo~ees of the Houston office of the EEOC, placing these 
indiv~dual8 under • much greater scrutiny and evaluation than other 
ihves~igators; in this office and generally harassing these people . .. 
in th~ir work." 

Ridcon-Wallace is asking that the EEOC be ordered to promote 
ber to: a supervisory position, "lith back pay, and to refrain from 
any f~ther retaliatory conduct. 

-

-.
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UN.ITED STATES DISTRICT COURT 

WESTERN DISTRICT OF NEW YORK 


KATHLEEN L. JACKSON 
72 Park Fores~ Drive' 
Williamsville, New York 14221, 

Plaintiff i 

. vs. 
a·

EVAN J. KEMP, JR., in' his 
cap~city as Chairman, 
'Equal Employment Opportunity 
Commission 
2401 "L" Street NW 
Washington, D.C. 20507, 

, I 

Defendant. 

I 

I 


' .. I 
AMENDED 

COMPLAINT, 

CIV-88-0654C 

,Plaintiff, KATHL~EN L. JACKSON, by her attorneys, WILLIAM A. 

PRICE, ESQ., EMMELYN LOGAN-BALDWIN, ESQ., and DAVID GERALD JAY,
I . 

ESQ., for her complaint alleges, upon knowledge with respect to 
. { . 

herself and her own acts, and upon information and belief with 

respect to all other matters, as follows: 
I 

I.: NATURE OF THIS ACTION 

1. This is an action seeking injunctive relief and monetary 

damages to redress intentional age and sex discrimination in 
. 

federal employment, as 
; 

well as retaliation for asserting rights 

designed to remedy such discrimination. 

2. The Plaintiff~ a senior employee of the Equal Employment 

Opportunity' commission , (tfEEOCn ), was issued an "unacceptable" 

performance rating, was denied a scheduled within-grade salary 

increase, and was placed on a "perfonn~ce improvement plan". 
! ' 



, ....... 

i 
I.' 

I 
I• 	 I'. L 

which could have res~lted in her termination from employment, 

solely because of her age and sex, in violation of the Age 

Discrimination in Employment Act ("ADEAIf), as amended, 29 U.S.C. 

§§ 621, et seq., and qf Title VII of the civil Rights Act of 1964, 

as amended, 42 U.S.C. §§ 2000e, et seq. ("Title: VII"). 
I 

I 
I 

Additionally, after ~laintiff consulted an EEO Counselor 

concerning the origin,al wrongdoing,' the Defenda~_~ agen~y engaged "j 

in various acts of retaliation, in further violation of the ADEA i 
and Title VII. After: the original Complaint in this action was 

I 
'I 

filed, such acts of retaliation continued. such retaliation and I 

I 
Idiscriminatory treatment became a constant, daily occurrence and I 

created working conditions so intolerable that Plaintiff was 

I forced to resign her position •

• 3. specifically; the Plaintiff seeks the upgrading of 

various performance ratings; a within-grade salary increase 

retroactive to March 27, 1988; the removal of any record of , 

adverse disciplinary and/or performance-related action 'from her' 

I	,personal files and from any "deficiency file" maintained by the 

local and regional EEOC offices; back pay as of November 16" , 
, 	 

1988, with accrued interesti appropriate front paYi and, 

reimbursement of reasonable attorneys fees and expenses. 
, , 

Plaintiff also seeks injunctive relief designed to prevent future 

violations of the ADEAand Title VII, as weli as to protect her 

against further reprisals'and harassment. 



• II. JURISDICTION AND VENUE 

4. This Court has jurisdiction of Plaintiff's claims herein 

pursuant to 28'U.S.C.' §§1331 and 1343; 29 U.S.C. §633a; and 42 

U.S.C. § 2000e"""16 (c) • 
, .r 

5. Venue is properin'this district, pursuant to 28 U.S.C. 

§1391. 

,III. PARTIES 

6. Plaintiff, ~THLEEN L. JACKSON, was born on    

and is now 55 years ol,d. She resides at     , 

    . 

7. Plaintiff has been employed by the EEOC since 

October 25, 1975. Sh~,was employed as ~n Equal Opportunity• 
Specialist (Employment), GS-11, Grade 6, assigned to the EEOC, 

Buffalo Local Office. ,On November IS,' 1988, Plain~iff resigned 

her position, effective November 16,' 1988. 

8. Defendant, EVAN'J. KEMP, JR., is the duly appointed 

Chairman of the Equal ~mployment OpportunityCommissipn and is 

named herein in his capacity as the official head of the federal 

agency which employs th,e Plaintiff. 

IV. FACTS 

9. At all times relevant herein, Plaintiff performed her 

duties in a fully successful, even outstanding manner. In 

• 

P6/(b)(6)

P6/(b)(6)

P6/(b)(6)



.. 

e J 

•
• September, 1984, MS. JACKSON was granted a cash award for 

"sustained' superior performance" . 

. 10. In ner role as an employee of the EEOC and as an 

activist in various ~on-profit organizations, MS. JACKSON has . 
achieved great respect within the human rights, political and 

legal communities. She has a widespread, reputation as an 

articulate civil rights advocate; as a skilled,-resourceful 

investigator; as an ~xceptional communicator with compelling 

command of both fact and law; and as an individual of the highest 
~ ; 

personal and professional integrity. 
; 

e 
11. On March 10:, 1988, the EEOC Buffalo Local Office 

Director, one JON PATTERSON, issued a final work performance 

appraisal which rated: the Plaintiff as '''unacceptable''. 

12. This perfo~ance rating ~as accompanied by a lengthy 

narrative justification which 'Was informed throughout by a biased 
• I • 

system of case ass1gnments; by a select1ve application of 

productivity standards; by a: case status analysis which distorted 
Iand misrepresented Plaintiff,' s effectiveness; and by many . : 

inexplicable factual inaccuracies. A three-month disability 

leave was used to compute Plaintiff's elap~ed case processing 

time. 

13. Also on March 10, 1988, MS. JACKSON initiated informal

Icontact with an EEO Counselor. the threshold step which is a 

necessary precondition 'to the fllingof an ADEA or Title VII 

i,!, complaint by a federal;employee. ./ 

e· ilI,

I 
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• 14. In the course of investigating and conciliating 

Plaintiff's complain~, the EEO Counselor contacted Director 

PATTERSON. E~entually, on March 24, 1988, Director PATTERSON 

agreed, to upgrade Plaintiff's per.formance appraisal from 

"unacceptable" to uma:rginal". .. 
15. However, instead of upgrading the appraisal, between I 

I	March 24 and March 28, 1988, Director PATTERSON...undertook various .. 

acts of retaliation against MS. JACKSON, as follows: 

, 
(a) On March 28, 1988, issued a revised appraisal, 

dated March 23, 1988,:even more negative and biased than the 

original, breaching his March 24th agreement made during the EEO 

conciliation process: 

(b) denied Plaintiff t s request for annua,l leave; and 
.1 

(c) issued Plaintiff a written warning of disciplinary 

action. 
i 

16·. Moreover, on i March 28, 198B, Director PATTERSON also 

denied MS. JACKSON a w~thiri-grade salary increase. Instead, she 
: I 	 ':.. 

was placed on a 90-day,UPerformance Improvement Plantt,which 
. I . 

established the possibility of Plaintiff's termination 30 days 
. '. 	 ! . 

after the end of the Performance Improvement Plan period. 

I 

17. The process and manner which characterized the 
-

aforesaid performance evaluationsv~olatedvarious agency rules 

I 
I, I and regulati,ons. Further, Director PATTERSON failed to provide 

~, f 

Plaintiff will all documents upon whic~he relied in making the ! 

., 
I 
, 

' . 
:!l 
I " 

, \' 
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I 
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• 


I .,i 
! 

I 
I I 

I
I i
j'
:1 performance evaluations, also in violation of various EEOC 


I regulations, and applicable collective bargaining agreements . 


.. 

18. Fina~ly, Di~ector PATTERSON has engaged in a relentless 

I . 
- I 

campal.gn of harassment against MS. JACKSON, continuing through 

the present date, inciudingassignment of work~task deadlines 

which are patently unrealistic; assignment of the most co~plex 

cases evaluated by, application of average procestiing'standards; 

, monitoring of mail and phone calls; demands for unpaid overtime 


i and weekend work; and iunwarranted personal criticisms, pUblicized


il to other office personnel. 
, I 

II 
 19. No other employee of,the E~OC Buffalo Local Office 


I! received an "Unacceptable" evaluation during the tenure of 
I: 

i '\ Director PATTERSON I wh~ch began in January, 1987 . 

II 
I 20. There are five Equal Opportunity Specialists currently 


I
I 
I 

e~ployed at 
-

the EEOC Buffalo Local Office. The other employees 


'I are Director PATTERSON iand three clerk/secretaries. 

J: : 
i
I 

.21. , At 55 years old, MS. JACKSON is the oldest Equal 
III Opportunity Specialist.; The other four Equal .Opportunity /
I

I, Specialists include three women' and one male. iI 
III I 

22. Of the other three female Equal Opportunity I 

iIIj Specialists, one is age?- in her _early-30 •S,' one is in her mid- I

I30's, ,and one is in her, late-;lO·s. Director PATTERSON is about 

!i 47 years old. The male ,Equal Opportunity Specialist is about 39 

I!I years, old. 

i'~ 

ij 
il 
I! 
Ii!;\ 
j ~I 
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23. Throughout; Plaintiff MS. JACKSON has been held to a 

higher performance standard than the other four Equal Opportunity 

Specialists. This different performance standard is not 
i 
I 

justified by any EEOC rule or regulation. I 
I24~Additionally, MS. JACKSON has beensnbjected to • 
! 

discr~minatory case assignments and application of performance !.: 
standards. The Defendant agency has also relied-upon inaccurate I 
factual information, concerning the status of various cases 

assigned to MS. JACKSON and other Equal Opportunity Specialists, 

where it knew, or reasonably should have known, that such 

II infonnation was' inaccu~ate. 

r 25. Buffalo Local Office Director PATTERSON also has 
I 

llexhibited gi distorted, negative and demeaning attitude toward the 

Ilfemale Equal opportunity Specialist, employees, as in the 

\ following examples: 

I 
! 

(a) On sever~l occasions, he has stated that "there 

jare too many girls in the,office" and that 'lithe office needed 

i 

I

,i ore men If ; 

(b) 	 The Director habitually referred to the females in 
-

!the office as "girls", even after nUmerous complaints by the 


emale professionals and by anEEO Counselor; 


(c) He 	has made comments about female staff "rubbing 
I 


heir hips" and "switching ,their tails lt around the office; 


• 	 '. 
" 

1 



• 

• 


• 

I' 
I 	 (d) He tO~d female employees that "women ~ho wear 
i 	 ,
! mini-skirts" are "sluts". 

(e) He continually related female clothing styles with i 
I 

I 

substantive ability and maintained that the w~aring.of skirts and 

heels gave the female employees "a more confident air". 
, i 

i 
26. The foregoi'ng attitude toward women, "coupled with the ! 

Plaintiff's seniority, 'stature and long history of expert

I performance, resulted: in the wrongful evaluations and conduct

i recounted herein. 

II 27. Such wrongful evaluations and conduct by Director 

rPATTERSON had no legitimate business purpose and were solely the 

II result of willful discrimination based upon age and sex, in 

violation 	of the Age Discrimination in Employment Act, 29 U.S.C. 

§621, et seq. and Title VII of the civil Rights Act of 1964, 

42 U.S.C. §§ 2000e, et'seq. 

28. 'On April 11,,1988, pursuant to 29 U.S.C. §633(d), 

Plai I1tiff.filed a, Notice of Intent to File a civil Action with 

the Defendant agency, as'a prerequisite to an ADEA lawsuit. On 

or about the same day, 'Plaintiff also filed a Complaint of 

Discrimination against:the EEOC, based upon seXual 

discrimination. This latter filing is a prerequisite to a Title 

VII l~wsuit, pursuant to 42 U.S.C. § 2000e-16. 

29. The ADEA and Title VII differ in the length of the 

I prescribed time period which must elap~ between the filing of 

il 
I 
I 

I
:1 
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• the prerequisite administrative complaint and the filing of a 

lawsuit. Under the ADEA, thirty (30) days must elapse. 
j 

29 U.S.C. § 6.33(d).,f Under Title VII, the time period is one 

hundred and eighty (180) days. 42 U.S.C. § 2000-16(c),. 

30. Plaintiff npw files causes of action under both the 

ADEA and Title VII, even though the Title VII period has hot 

fully elapsed, for s~veral reasons: 

," 
I 

(a) The charges of age and sex discrimination are 

intertwined and, as such, must be asserted together to maintain 

!/ the integrity of the complaint herein; 

i/ (b) ,The EEOC conducted a i'review" of the ADEA 

• 
It 

complaint, which was so cursory that MS. JACKSON was not even 

II interv~ewed; 
~ , . .' (b) On May '25, 1988, the EEOC concluded "that there is l' 

Ii'I no actionable claim" fbr age discrimination;
II 

III .' (d) Since the age and sex charges are interrelated,
I 

the EEOC has clearly Pfejudged the Title VII claim; 

ee) Accordi~gly, delay would be the only purpose 

served by waiting to add the Title VII claim and th~ only result 

could be the removal of Plaintiff from her job in early August, 

11988, thirty days after the ninety-day Performance Improvement

IPlan period;' 

I 
I 

• ,II 

I! 
I 
I 

i 



, 

I 


• 
.' 
 I, 
II . (f) EEOC can always conduct a good faith investigation
!I 
II of the Title VII clai~, irrespective of th~ filing,of this 

I, lawsuit, and therefore incurs no prejudice: and 

I, (g) The 180-day Title VIr waiting p;riod is not a 

i jurisdictional prereqUisite and this Court has· ADEA jurisdict'lon 
•I 
I in any event. 

31. To the extent that any criticism of MS. JACKSON's 

, performance is valid,:it is because her high standards for 

I'I co~plete and rigorous :fact investigation conflict with recent 

il EEOC pOlicy which established rapid closure of cases as a measureiI . 

iI of performance, a. p()li:,cy which values quantity over quality. 


III,• 32. Where EEOC rapid case c. losure policy conflicts with 
il I
I EEOG statutory duties"criteria based upon such policy cannot 
i
i provide a legitimate business reason defense 'for any performance 
II 1 d«' « «!I appra~sal or )ob-re ate act~on. 

!: 
1I 

33~ Since the filing of the original Complaint in this 
I 


II 

Ii 
\ action on June 17, 1988, the relentless, continuing campaign of 

I harassment cited in paragraph 18 therein was temporarily 

I relieved. Either the ~laintiff or Director PATTERSON were absent 

from the office fora total of several weeks, due to vacations, 

personal leave, and agency business. During the months'of July 

and August, there were settlement discussions between attorneys 

for each party. Accordingly, the harassment abated and various 

:\1 conciliatory acts occurred, including the completion of 
I . 
i Plaintiff-s Performance,Improvement Plpn on 

• II 
!I 

'I',I 
nI·;III 

. 
relatively' favorable 



i 

• 
, . 


, 

I 

1,I
oJ 

II terms on July 19, 1988i the granting of Plaintiff's within-grade 

tl pay increase on July ;31,' 1988; and a meeting between Plaintiff

I and the Region?l Director on August 19, 1988. 

34. However, at, the end of August, 1988, Director PATTERSON . 
resumed his program of harassment, false accusations, threats and: 

, •• I 
abuses of authority, all directed solely at Plaint1ff. Inc1dents! 

-I 
I 

were contin~aus and 09curred nearly every,day fe~·two months, !

ISeptember and October 1988. Given the nature of Plaintiff's job 

and the role of Director PATTERSON as her immediate and o~lyII supervisor, it was not unusual for several incidents to occur in 

II a single work day. 

• 
35. Plaintiff's duties involved the investigation and 

documentation of employment discrimination allegations'. During 

the Septembe:r-october,: 1988 period, her workload averaged about 

, 37, cases. A develope~ case file could contain hundreds of pages ! 
II of evidence, as well a~ dozens of p~ges of investigator notes, 

analysis', and work log~. In their development and analysis of 
i 

evidence, skilled investigators like the Plaintiff functioned 

much as lawyers~nd judges. An investigator is expected to 

recommend a case dispo~ition, supported by a quality written' 

,!eVidentiary report. Investigators must also ~e able to evaluate 

I damages ~nd negotiate ~ettlements. Director PATTERSON wasI 

charged with directing 
! 

and evaluating the work conducted by 

.' 
I. Plaintiff and four ~ther investigators. Since Director 

PATTERSON's authority extended from case assignments and 

scheduling investigative priorities th~ugh the approval of 

! 

.
I 

II 
II 
I 



, . 
I• " 

I 

i 
evidentiary determinatioris and settlement resolutions, he had 

unlimited opportunity to criticize and countermand, to rescheduleI ' , 
and revise, to. disrupt and dispute, and generally to harass 

Plaintiff over endles,s issues, great and small, from high EEOC

Ipolicy to minor matte,rs of grammar and punct~a$ion style. Some, 

examples will illustrate what Plainiff endured every day: j 
I 

: j 

I 
(a) Investigators composed a weekly work plan, I 

I 

I 
; 

!projecting specific work tasks for specific cases. Director I 

PATTERSON would direct Plaintiff to do other work on other cases, 

j.then criticize her for not completing projected casework in the .! 
original work plan. 

• 
(b) Directqr PATTERSON, having approved a weekly work 

plan, would later select a case not in the work plan and set. ,an
I 

arbitrary deadline for completion of that case or for completion 

of some work task related to the case. Through such conduct, he 

constantly defeated'any attempt by Plaintiff to rationally 

schedule her caseloadtasks and witness interviews. 

(c) As Plaintiff would be at a critical stage in 

resolving a case, Director PATTERSON would demand she stop 

working on the case to;produce a progress ~eport on other cases, 

,impeding her work on the current case. 

II ' 
II (d) Director PATTERSON would demand a written report 

requiring lengthy analysis of an itemized list of case issues and 
i ' 

then complain the report 'Was too long, denying he had ever asked 

• 



• 

,. 

I 

• 


• 
 II 	PATTERSON 
I' 

~ 
)1

II
,'I

I' 
!:d 
.,
I;
I 

, 
I 

II 	 , 
I 

I11 , 	
., 
! 

I for such a detailed report. Or he would ask fora short report, 
i 

then complain it was too short. And so on. 

(e) Director PATTERSON assigned case work deadlines 

with no regard for the complexity of a case. Since Plaintiff had . 
been assigned the gr~atest number Of complex-and difficult cases, 

she was under constant.pressure to meet unrealistic deadlines, 
.-:! 

~providing the Director with weekly opportunitie~·-- in addition 

to periodic performance evaluations -- to criticize Plaintiff1s 
, 

work production as measured by case closures and elapsed case 

(f) One Monday, Director PATTERSON told Plaintiff to 

work on nothing else but one particular case and that there would 

be "dire consequences'"for Plaintiff if the case were not 

resolved by the end o~ the week. tHtimately, Plaintiff developed 

a proposed resolution ,involving back pay damages of $18,000.00, 

!!PIUS job reinstatemen~. Plaintiff stated her belief that both 

II parties: would accept· this settlement. Director PATTERSON, 

ij insisting that $18,000:.00 without reinstatement was all the 

/relief 	warranted by th~ case, directed Plaintiff to call the 

Charging Party and tell her that she must accept $18,000.00 as 

"full relief" or the EEOC would close her case. Plaintiff 

refused this directive, 'as being contrary to EEOC policy on flfull 

relief". 

(g) The Charging Party in the. aforesaid case was a 
f 
ltwoman comparable· in age and background to Plaintiff. Director 

stated his opinion that this~oman "could not handle 

..j I 

http:18,000.00
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• II the increased duties ~nd she w~s not a good manager. She was 

probably burned-out. People change over the years and can't 

handle new situations~" This case, which Director PATTERSON 
,

wanted to settle for 
, 

$18,000.00, eventually settled for" I 

$28,500.00, after the~New York City EEOC office assumed 

responsibility for settlement negotiations~ 

(h) Often, investigators must subpoena'documents from 

respondent employers, an event which tolls the statute of 

limitations for any subsequent lawsuit. Director PATTERSON would 
,, ' 

ignore this tolling: factor in setting case processing deadlines 

• 
for Plaintiff. On one occasion; the Director informed Plaintiff 

I to submit her evidence: analysis report (UInvestigator's 

IMemorand~lI) and "Lett:er of Determination" on the same day that a 
I 

subpoena response was due, a nearly impossible task. 

(i) The examples listed above are not singular events. 
, ' 

During September and October, hardly a day passed without the 

occurrence of at least/one harassment incident. Aside from the 

cumulative emotional distress resulting from this continuous 

campaign of harassment, there was a disruptive impact-upon 

Plaintiff's work' produdtion which,'in turn, set her up for a poor 
: 

performance evaluation ~o matter how hard she worked or how w.~ll 

she performed. 

36. Withh, this debilit~ting work environment, Director 

I PATTERSON engaged in th~ following misconduct: 

II ~ , 

11• 
I 

II 
11, 
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(a) On several occasions between late March, 1988 and 

June, 1988, Plaintiff asked Clarence Funderbirk, the only male
I '. . . " ' 

investigator, .to witness conversations between herself and 

Director PATTERSON. 'In retaliation for this supportive behavior 

toward Plaintiff, Director PATTERSON denied Mr~ Funderbirk a 

July, 1988 career lad'p.er promotion and pay increase and otherwise 

harassed Mr. Funderbirk, who eventually took a disability leave 

in September and filed a Title VII retaliation charge against 

PATTERSON. 

i 

(b) On Thursday, 'October 27,1988, at about,S:OO P.M., 

Director PATTERSON presented Plaintiff with her performance 

evaluation for the period March 1 through September 30, 1988. 

II This evaluation rated her "Marginal" on "personal, eff'ectiveness" 

II and included_le~gthy derogatory claims which were career 

I impairing. Such claim's were either untrue or were the direct 
I 
i result of circumstances generated by the Directorts own conduct.

II This October, 1988 evaluation was also informed by the Sqme 

1 biased application of ~erfbrman~e criteria which tainted the 

. Director's Marcn 1988 appraisals. Director PATTERSON demanded
I 

that Plaintiff sign the evaluation immediately. Plaintiff became 


trall.Ttlatically upset and physically ill. Before leaving work, she 


I filled-out an appiication for leave form and submitted it to-- j, 

IIPATTERSON. 

(c) On Saturday, Plaintiff received a letter from1'.1I Director PATTERSON which disapproved her leave application, 


I declared her "AWOL" for: the October 28th workday~ and directed 


I 

I 
I 

I 

II 
:: 
i' 
I 

http:lad'p.er


• •
I 

• 


• 


her to return to work on MondaYI October 31 1 ' 1988 or be subjected 

to disciplinary action. 

Cd) . Director PATTERSON was in New York city during the 

October 31 - November 4 work .week. Each day. Plaintiff called in 
. . . 

sick, speaking'with another investigator, Elizabeth Cadle, who . , 

was Acting Director. In the Buffalo Office l a paycheck is 

customarily and routinely mailed to a 'sick empl~ee. During 

their phone conversation on Tuesday, Plaintiff asked Ms. Cadle to 

mail her paycheck. On Friday I November 4.th I when Plaintiff 

visited the office to submit her medical excuse, she was told by 

Ms. Cadle that Director PATTERSON had instructed her to withhold 

the paycheck until Pl~intiff issued written mailing instructions. 

Ms.' Cadle had been further instru~ted not to inform Plaintiff. of 

I this change in customCiry procedure unless Plaintiff raised the 

matter. 

(e) Plaintiff's medical excuse supported a sick leave 

through November 18, 1·988. On November 7, Director PATTERSON 

telephoned Plaintiff to inform her that the medical excuse was 

deficient and unacceptable. He directed her to repor± for work. 

Plaintiff submitted a more detailed medical letter two days 

later. On November 14, Director PATTERSON ~alled to reverse his 
, 

earlier decision, now accepting the. first medical excuse but 

noting, correctly, that her accrued sick leave expired as of 
I 

November 14. 

(f) However, the reason Plaintiff had insufficient 


accrued sick leave to cover her until ~vember 18th was'due to 


: i • 
I 
I 
I ' 

1 
i·, 
I 

I 

I 

I 
I 

I 
I 
I 
"I 
I. 




• the wholly capricious failure of Director PATTERSON to sign and 


submit paperwork restoring three months sick leave credited to 


Plaintiff thrc:ugh a worker's compensation proceeding in 1987. 


The submission of such paperwork was a non-discretionary, 


ministerial act whic~ Director PATTERSON 'refused to perform, 


despite repeated re~ests from Plaintiff, including a 


November 10, 1988 written request.

i ......... 


I (g) '. On November 15, 1988, Plaintiff submit.ted her 

, resignation, effective November 16, 1988, citing the Director's 

II Ifharassm~nt II which "h'as become' intolerable".
II 

', 

'I 37. with the exception of the retaliatory action directed 

against investigator Funderbirk, Plaintiff was the only Buffalo 

Office employee who w~s subjected to the aforementioned 

unfavorable and abusive treatment.• II' .' .
I! . 38. Throughout, :and especially during the .three week period 

II preceding Plaintiff's ',resignation, the Defendant agency was 

'" informed, often in detail, about the aforementioned circumstances 

, and events. Such information was conveyed directly from 

Plaintiff I s .attorney t,o the Defendant '(5! Washington, D: C. 
/ 

( 

attorney_ Upon information and belief, the latter then relaye9 

such information directly to supervising officials who had 

authority to investigate and restrain the misconduct of Director 

PATTERSON. Apparently: such officials were unwilling or. unable to 

jundertake corrective action. 

'i '. :

• II 

I 

i 
I 
!i 

II 




I 
I 

~ I 

• I 
I 

i 
39. Throughout,' the foregoing actions were motivated by

II illegal age, sex and retaliatory bias. Throughout" the EEOC and 

'I its ~mployees ~nd agents acted willfuily and knowingly to deprive 

I
Plaintiff of federal !statutory rights prohibiting age and sex 

, discrimination in federal employment and protecting her from. . . 
retaliation for the assertion 'of such rights~' Such conduct is 

parti<:=ularly wrongful where it involves the EEOC, the federal 

agency charged with enforcement of the same statutory rights and 

duties against all other government agencies and most private 

employers. 

.' 
40. The relief demanded herein is essential to vindicate, 

guarantee and prevent interference with Plaihtiff's 

constitutional and statutory rights •. Plaintiff has suffered, and 

continues to suffer, loss of earning capacity, employment 

opportunity,' career fu;J..fillment, and personal dignity. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays that this Honorable Court enter 

judgment: 

1. Declaring that the Equal Employment Opportunity 

j Co~ission has engaged :in. will ful acts of age discrimination 

'II against Plaintiff in violation of the ADEA, 29 U.S.C. § 633a. 

I 2. Declaring that the Equal Employment. Opportunity 

Commis;:>,ion has engaged in acts of sexual discrimination against 

I Plaintiff in violation of Title VII, 42 U.S.C. § 2000e-16. 

• ~ / 

·1 

II 

n 
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3. Declaripgthat the Equal Employment opportunity 

commission has engaged in acts of retaliation against Plaintiff, 

both before a~d after the filing of the original Complaint, in . ; 

violation of Title VII, 42 u.S .c. § 20002-3 (a) and § 2000e-16; ! 
and in violation of the ADEA, 29 u.S.C •. § 632d: and § 633a, and 

I, 

29 C.F.R. § 1613.261. 
j 
! 

.., 
4. Granting injunctive relief against the-""'E,qual Employment I 

Opportunity Commission, as follows: I 

Ca) Direct~ng that Plaintiff's March 23, 1988 

perf?rmance appraisal. rating be upgraded to IfFully Successful ll 
, 

including removal of any derogatory language resulting from the. 

improper discriminatory and retaliatory bias cited herein: 

(b) Directing that Plaintiff's October 27, 1988

Iperformance appraisal 'rating be upgraded to "Highly Effective" I 

I including removal of any derogatory language resulting from the 

I improper discriminatory and retaliatory bias cited herein: 

(c)' Directirg that any record of adverse disciplinary· 

and/or performance-related action pe removed from any and all 

personnel files maintained by the Defendan~ for Plaintiff, and 

from any and all "deficiency" files maintained by the Defendant 

at any location; 

(d) Directing the Defendant to grant Plaintiff any and 

.all within-grade salary increases'consistent with "Fully 
( 

Successful lf 1988 perfoz;-mance appraisal...,..rating(s): , 

I 
I 



• 
(e) . Dire'ct~ng the reinstatement of Plaintiff, together 

with all accrued civil serviceand'collective bargaining 

I agreement rights and benefitsi ! ' 

!I 
I 
 (f) Direct~ng the Defendant, and its agents and _I . 


. employees;' to refrain: from any further violatiol11; of the ADEA and !, 
I· 'II Title VII, including acts of retaliation and harassment against !
IPlaintiff and any other Defendant emplqyee providing testimonial

Ievidence in this case.' 

• 
5. Granting Plai'ntiff judgment against th~ Equal Employment 

I oppor~unit~ Commission for back pay, as measured by the i! 

Ii differential between Plaintiff's salary as of March 27,. 1988 and .l 

. II any w~thin~grade salary increases consistent with "Fully . 

. ;! Successful U 1988 performance appraisal rating (s) i for back pay,

I as measured from the effective date of Plaintiff's November 16,
II 1988 resignation; for any and all applicable lost fringe 
I.. . I ' 

I benefltsi for approprl~te front pay; for all other economlC IOSSi

Ii and- for all appropriate accrued interest. 

:/ 6. Awarding Plai~tiff reasonable costs and expenses herein. 

7. Awarding Plaintiff reasonable attorneys fees • 

• 




•
I. 

• 


• 


8. Granting such other and further relief as this Court may 

deem just, proper and equitable. 

DATED: JanuarY 15, 1'991, 

4{:~~ 
WILLIAM A. PRICE~~ 
EMMELYN LOGAN-BALDWIN, ESQ. 
DAVID GERALD JAY';..... ·ESQ. 
Office & P.O. Address 
500 Statler Towers 
Buffalo, New York 14202 
(716) 845-6500 

I 

I 
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Leadership 


... of Thomas: ,. . '. . . 

,;', 'under:a'ttack 
Con/;ltutdfrom Pall I 

. " .' :,: Pal',erson,' SI, &aid· Ms; Jack· 
: IOn', POmplainU .Ire ;untrue and 
'unfair. ',. ... . 


. .': .."there's nothing to it,"Patter

:Son said'ihis week. "She will. havc 


. • her day in court.·· .. , 
: .... think her problems had a lot 
more to do with her disagreement 
about ,lhe direction the agenel 
took .under . Chairman· Thomas, 
he added, .referr~ng 10 Clarence '. 
;rhoma&, the. EEOC' cl1alrmaii at 
the time and now President Bush's 
nominee :10. thc,U.S., Supreme 
tA:>urt.,·, ' , ": 
~ .Alchough Thom'l': who was 
EEOC chainnan from J982 to 

, J 990, had no direct connection 
. 	~th the Jackson case, the lawsuit 

;,nitially was· filed against him. But 
now. the suit names· Evan J.' 
Kemp, who look over the position

• 	,when Thomas· became 8. federal 
, appeals court Judge..' . 

::- ' Ms. Jackson, who went to work 
. for' the commis5ion in J973. is 
,knowl1 in the Buffalo area as a 
former president o( the Buffalo 
chapler of the National Organiza. 
'lion' (or Women and a leader in 
tltc loeal movement Cor abonion 
rights. She also helped lead (he 

. efi'ori to.allow womon IS members 
o.r. t~e BuJrah) qub. . . ", . 
·)'·"m what you call a TOF,

. tnat~s a 'tired old feminist,' .. she 
...:...DU!., ' .. '. 

: Ms. Jackson, Who was makir. 

$40,000 a year when she lell he 

federal job. now makes CQnsidcn 

bty less workin~ as Ii grants COOl 

dinator (or ,.NelghborhooQ Hou! 

Ing Services..: . : . 

.'; She said she remains angr: 

about the changes made In th 

EEOC by Thomas and consider . 

him a "frightening" choice for (h.

Supreme Court . 


. "Before he took over. we vi~ar 

ously investigated every discnmi 


. nation "aim. After he took over 
the main foclls was closing cases: 
$he said. "Tho .ieney became to 
,aUy ,pro-~usinen: you look th(

. .bmplo),cr·, side. Anybody whe 
. came with a complaint was to be 
tvi~od as a kook. just another dis· 
~ritlCd worker.... . 
: '. 'Me. Jackson said much of hCf 


'problem stemmed from the agen·

fY'$ new dire<:tian under Thomas, 

;and how Patterson put Thomas' 

!directives inla Bclion In the Buffa

~o office. When ,.he disagreed with 

!PattcrsOn on lome castS, she said 

:he retaliated by. siving her bad 

:performance ratings and criticil

:ll'l& her work. 

·patterson. an EEOC emf)loyee 
incc 1918. di$8grces. He said his 
tin&! of Ms. Jackson werebaM:d~ cn· "her conduct and perfor.

mancc" rather than any personal . 
~is.agretment£.. . .' . 
.; .. , think Judge Thomas brought 
!some: nlanagcmenllools that . 
;Served us well." Patterson said. 
rHc made us nil (ocus more on 

':Iaw enforcement· rather than· on 
~ing a 50Ciai servicc llgency. That 
Ihelf)Cd enable us to make dearer. 
!quicker decisions on our ca~s." . 
~ Pauer&on said that his office 
konsist, of himself. four investiga. 
Iton and Ihree dcrical aidC$ and 
!that they handle all the discrimi· 
inalion complaints in the state out
Iside New York City. The office 
:cxamines abollt 300 compluints a 

t 
year and closes about ~he same 
number or cases. he said. 

t . If an invc:stigation-lndicates 
~hat a person was discriminated 
Jasainsl· by an C'!1p~oyer. Patter,on 
tsaid. the commission attempts to 

.. 	 ~rk out a settlement bctwetn the 
wo parties. If no. settlement c~n 

. achieved. he 'md. the commls· 
ion files Il f~erBI lawsuit ~&ainst~he .cmplo),cr.

' 
..•.. .' ",' 

,I .,.. .... 
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UNI1TED STATES, DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

I 
I

KATHLEEN L. JACKSON, 

Plaintiff, 

-vs- CIV-88-654C .. .. 
EVAN J. KEMP, JR., in his capacity as ,-,- ' 

chairman, Equal Employment opportunity
I. •Comml.ssl.on, , 

Defendant. 

I
APPEARANCES: 	 WILLI~A. PRICE, ESQ., Buffalo, 

New York, for Plaintiff. 
I EQUAL ~MPLOYMENT OPPORTUNITY COMMISSION, 

Office of Legal Counsel (GERALD M.GOLDSTEIN, 
ESQ., of Counsel), Washington, D.C., for 
Defendant. 	 ' ' 

• BACKGROUND 

Plaintiff, Ka~hleen L. Jackson, brings this suit for 

alleged age and sex discrimination on the job under the Age 

Disdrimination in ,Employment: Act ("ADEA"), 29 U.S.C. § 621, et 

seq.\, and Title VII of the civil Rights Act of 1964 ("Title 
I 

VII"I)' 42 U.S.C. § 2000e, et, seq. ~s. Jackson, employed from 

197, until late 1988 at the ~qual Employment Opportunity 

commission ("EEOC"), claims that her supervisor at the EEOC, Jon 

patJerson, barassed and discriminated against her to the point
, I 	 : 

where she was forced to re~ign her position. 

Ms. Jackson's suit was filed on June 17, 1988, prior to 

her resignation. It alleged that she 

• [1] was 'issued an "unacceptable" performance 
rating, [2) was denied a scheduled within
grade sa~ary increase, [3] was placed on a 

http:Comml.ssl.on
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I 

- .2. 

"performance improvement plan" which could, 
resuit in her termination from employment 
• '. • [and (4)] a'fter Plaintiff consulted an 
EEO Counselor conperning the original . 
wrongdoing, the Defendant agency engaged in 
various acts of retaliation .: •..• • • . 

I , . 

Item 1, ! 2. These allegat~ons were brought to the EEOC's 

atJention when Ms. Jackson contacted EEOC counselors on March 10, 

19818 , a'nd March 28, 1988. See Item 35, Exhs. A-D. Ms. Jackson 

a110 filed, pursua~tto the:ADEA, 29 U.S.C.§ 633a(d), a Notice 

of IIntent to File a Civil Action, Item 35, Exh. I, and, pursuant 
I . 

to Title VII, 42 U.S.C. § 2000e-16, a Complaint of 
I 

• I • • t' t xh ED1scr1m1na 1on, I em 35, E s. -H. 

Subsequent to the filing of the federal suit, 

Ms. Jackson moved to file an amended complaint in this court 

incrrporating allegations of discrimination by Mr. Patterson 
i, ' 

occurring after June 17, 1988. Item 30,!! 33-38. This motion 

was granted. Item 29•.The:amended complaint alleges that Mr. 

Patterson conducted a "program of harassment, false accusations, 

thrlats and abuses of authority, all directed solely at 
I 

Plaintiff." Item 30, , 34. : Specifically, it alleges in detail 
I '. 

thaf' between August· and No,.,ember, 1988, Mr •. Patterson made 

unreasonable work demands on plaintiff, directed that she settle 

a ctse 'in violation of aqency guidelines, made deroqatory 

comments toward her, retaliated against a co-employee for
I' ('

assisting plain~iff, negatively evaluated plaintiff, and deprived 
I 

plaintiff of sick l~ave to which she was entitled. Id. 11 35

38. The intensity of the pressure brought to bear by 

'.:':..... : . 

, .. , . 
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Mrr Patterson allegedly fo~ced plaintiff to resign from her 


position e~fective November 16, 1988. 

I ' 

\ Oefendant moves to dismiss the allegations in 


plaintiff's amended complaint'which'postdate the al~~gations in 

I ' " 

the first complaint. Oefendant argues that (1) plaintiff failed 

to exhaust her administrative remedies with respect to her 


allegations of constructive discharge, (2) sh~ failed to 

! 

deJonstrate an equitable r~ason why the administrative filing 
i ' 

reJuirements should be waiv~d or extended, and (3) even if h~r 
clJims are not barred by exhaus~ion, she has failed to make out a

I .' . . 

•
pr~ma facie case of constru;ctive discharge • 

FACTS 

Plaintiff was born on    . She worked at the 

EE01C from, October 25, 1975,! un~il November 16" 1988.' At the time 

of her resignation, she wasemplqyed as an Equal Opportunity
I' I,' , 

sperialist (Employment), GS~ll, Grade 6, at the Buffalo EEOC 

office. In September, 1984, Ms. Jackson received a cash award 

for "sustained superior performance." Item 14, ! 9.. In January" 

198~, Jon Patterson became airector of the Buffalo EEOC office., I ' , ' 
From early 1987 until Ms. Jackson's resignat~on, Mr. Patterson 

was 

• 
her immediate and only supervisor. 

The first,major inciden~ addressed in the 'complaint 

,occirred on March 10, 19'88, :when Mr. Patterson issued a final 

wor~ performance rating for ,MS. Jackson of "Unacceptable." Id. 

'1 1~. This,performarice, rating was accomp~riied by a l~ngthy 

P6/(b)(6)
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nar~ative negatively describing plaintiff's work. Tha~ same day, 

MsJ Jack~on init~ated contact with an EEOC counselor in an effort 

to resolve the dispute•. The counselor interviewed both parties 

and, among other things, secured a promise from Mr. Patterson 

thJt he would be willing to' upgrade plaintiff's ,evaluation 'to 
\ . ,


"Marginal." Item 35, Exh. A. 

Instead of following through with this'promise, 

• 

'hoiever, Mr. Patterson, bet¥eenMarch 24 and March 28, 1988, 

undertook various acts of retaliation against plaintiff. He 

issb\ed,a ~evis~d appraisal more negative than the first, denied 

plaintiff's request for annual leave, and ~arned plaintiff in 
I .. . 

wriiing of disciplinary action. He also denied plaintiff a 

within-grade salary increase a~d placed plaintiff on a 90-day 

"pe~formance improvement Plan"· (·PIP"), which, if not completed 

successfully, could have led to plaintiff's termination. 
\ ' 

Item 30, " 15, 16. Ms. Jackson immediately contacted an EEOC 
. I 
counselor to air her claims of .retaliation. Item 35, Exh. c. 

The counselor informed Ms. Jackson that no resolution could be 
, 

reached about her allegations. Id. On April 10 and 11, 1988, 

Ms. Jackson filed her administrative complaints under the ADEA 

and Title VII with the EEOC.; After rejection of her ADEA 

11 •comp a1nt on May 25, 1988, Ms. Jackson filed the present suit on 

'\ 
JuniI7'. 1988 • 

• I 1 Ms •. Jackson also com~lained that Mr. Patterson referred . 
to.-"fomen as "girls," and made other derogatory remarks indicating 
a sexist attitude. See Item 35, Exh. Ai Item 30,', 25. 
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Once the sutt was, filed, tensions temporarily cooled. 
i 

Either Ms. 
! 

Jackson or Mr. P~tterson was gone from the office for 

a tbtal of several weeks, and settlement dis~ussions took place. 

Plalintiff completed her PIP on relatively favorable tprms on July 

19, 1988, she was granted a;within-grade pay. increase on July 31, 

1988 and she met with the Regional Director on August 19, 1988. 
I ' 

Item 30, ! 33. Plaintiff's negative rating was not expunged from 

her record, however. Nor, was plaintiff granted her pay increase 

retroactively. 

At the end of August, 1988, Director Patterson 

. alljgedlY resumed his harassment of plaintiff. lIisJ';actionsf 

• 	 ~J.1~~d~ssigning plai~tif~ an unreasonable workload, changing 

her work abruptly and haphazardly, criticizing.. plaintiff for 

failing to follow his directives, making derogatory comments 

tow1rd plaintiff and other ~omen in the office, negatively
I 	 ! 

evaluating plaintiff, and depriving plaintiff of sick leave to 
I 

which 	she was entitled. Id.!! 35-38. These actions took place 

on l daily basis, with seveial incidents sometimes occurring on 
!i 
" 

the Isame day. ~onstant~.pres~~F'£''' coupled with Mr. 

PattersonOs demand on October 27, 1988, that plaintiff sign a 
I 

negative evaluation of her performance from March 1 through 
I 	 ' ' 

sep~ember 30, 1988, caused MSo Jackson to become physically ill 

and \apply for sick. leave. On October 29, 1988, Ms. Jackson 

received a letter from Director Patterson disapproving her leave 

• 	 app~ication, declaring her "~WOL" for October 28, and directing 

. her to return to work on Monday, October 31, 1988, or face 
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diS'tCiPlinary action. Ms. Jackson submitted a medical ~xcuse 

which, on November 7, 1988, Mr. Patterson deemed unacceptable. 

Plalintiff submitted· a more detailed medical letter two days 

latkr. Director Patterson then accepted the first m~ical 

excLse, but informed plaintiff her sick leave expir:d as of 

Novbmber 14. Plaintiff alleges that her sick leave would have 

extknded longer except that:Mr. Patterson had failed to submit 

routine paperwork crediting ,Ms. 'Jackson with additional sick 
I1eare. Item 30, ! 36. Rather than return to work under 

"intolerable" conditions, Ms. Jackson resigned on November 16, 

19BB. Ms. Jackson did not seek counseling, nor did she file an 
. I 
·additional administra,tive complaint with the EEOC with respect to 

the I matters that took place in August through November, 1988. 

DISCUSSION 

• 
I 

I. SUMMARY JUDGMENT 

Defendant has moved for partial summary j:udgment~ In 
Iorder 	to prevail on its motion,defendant must show "that there 

. 'I 
1S no 	genuine issue as to any materiai fact and that [it] is 
, ' I 
entitled to a judgment as a :matter of law." Fed. R. eiv. P. 

56(1). A material fact is one "that might affect the outcome of 

the suit under the governing law .... •• " Anderson v. Liberty 

Lobby, 477 U.S. 242, 248 (1986). A dispute is genuine "if the
I' 	 , 

evidence is such that a reasonable jury could return a verdict 
, 	 I 

• 	 for the nonmoving party." Id. See also Taggert v. Time. Inc., 

924 F.2d 43, 46 (2d eire 199'1). The court "must resolve all 
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am1i:>iguities and draw all r~asonable inferences in favor of the 


pahy defending against the, motion • ." Eastway co~str. Corp. v . 


. I - k d ' , (2d' '1985) t d . d
Cl.ty 	of New Yor I 762 F.2 243, 249 C1r. ., cer. en1e, 

I .484 U.S. 918 (1987). 	 . 

II. 	 ARE THE ALLEGATIONS IN THE AMENDED COMPLAINT "REASONABLY 

RELATED" TO COMPLAINTS FILED BEFORE THE EEOC? 


Defendant moves to dismiss the allegations of 


wrongdoing in plaintiff's amended complaint which occurred after 


JuJe 17, 1988, the date Ms. Jackson filed this suit. These 


alliegations amount to a claim of constructive discharge.

I 	 ' 

Defrndant argues that this court is without subject matter 


jur,isdiction over these claims because plaintiff failed to ' 

I 

exh~ust her administrative remedies with respect to them." See 
I 

Stewart v. United states Immigration & Naturalization Serv., 762 

F.26 	193, 198 (2d Cir. 1985). 

Plaintiff acknowledges that she did not file'new 


administrative complaints concerning the events which transpired 


Iafter June 17, 1988. Plaintiff also admits that she cannot now 

I
exhaust her administrative remedies. Item 34, at 2. However, 

thebe is no dispute that plaintiff filed timely administrative 
I 

com~laints and exhausted he~ administrative remedies with respect 
I 

to the sex and age discrimination claims brought in the original 
I 

complaint. If the incidents occurring after the filing of the 
I 	 • ,_

• 
EEO€ cla1ms are "reasonably related" to the charges filed with - . 
the Ii EEOC, this court may entertain them. Owens v. New York city 

Housing Auth., 934 F .2d 405,: 1991 WL82488 (2d Cir. 1991); 



• ' 

• 


• 


- 8 

stewartv. INS, 762 F.2d at 198; Alemandral v. New York State 

ofiice of Mental Health, 743 F.2d 963, 967 (2d Cir. 1984); 
I 

Kirkland v. Buffalo Bd. of Educ., 622 F.2d 1066, 1068 (2d Cir. .I 
~ ,1980). 

! " 

'. 
Applying this "reasonably related" test to the present 

facts, it can readily beiseen that plaintiff's claim for 

coJstructive discharge is related ,to her earlier claims of 
\' , 

haiassment, promotion denia~,' and, ,retaliation. An act, is 

reasonably related to prior acts of discrimination if it 
I

"address[es] the same alleged course of discrimination," 

Alelandral, 743 F.2d at 967;' Blesedell v. Mobil oil Co., 708 F. 
\ ','! , ," , 

Supp. 1408, 1420 (S.D.N.Y. i989), or "constitute[s] allegations 

of ~ontinUing dis'criminatio~, Alemandral, 743 F. 2d at 967;II 

I
Ble'sedell, 708 F. Supp. at 1420, or if it "stems from" those 

pribr incidents. Kirkland, :622 F.2d at 1068. Where retaliation 

has been alleged, and especially where claims of retaliation have 

been brought,before the EEOC, subsequent acts of discrimination 
\ ' I " 

by ie,same party simply must be considered reasonably related to 

pripr retaliatory acts. See: Owens, '934 F.2d 405, 1991 WL,82488 

("when an employee brings a claim alleging retaliation for filing 

a clmPlaint with the EEOC, the retaliatiori claim is deemed 

"re~sOnablY related' to the originai'EEOC filing. In such a' 

casl, the allegations of retaliation are seen as stemming from 
, , 

the earlier discriminatory incident •••• n) • 

[T]here is a practical reason for treating 
retaliation in this way: having once been 
retaliated against for filing an 

, . 
,. 
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administrative charge, the plaintiff will 
naturally be gun shy about inviting further 
retaliation by filing a second charge 
complaining about the first retaliation. 

Malihotra v.' cotter & Co., 885 F.2d 1305, 1312 (7th Cir. 1989)., 

seJ also Waiters v. Parsons; 729 F.2d 233, 237 (3d Ci~. 1ge4)
, I 

(liThe rationale behind these decisions is that once the EEOC has 

tr~ed to achieve a consensual resolution of the complaint, and 

the discrimination continues, there is minimal likelihood that 
I

further conciliation will succeed."). 
, 

In this case, the ,acts of Director Patt~rson\alleged to 

have taken place between August and November, 1988, can all be 

seen as continuing, retaliatory act~ of discrimination related to 
" 

the prior difficulties raised by plaintiff in her EEOC filings.• 
I 

All of the alleged discrimination ,was perpetrated by the same 

person. zt apparently intensified after Ms.; Jackson brought her 

comblaints. 2 ,Most importantly, the alleged acts'of 

disbrimination were similar~ In March, as in November, Ms. , I' , ' 
'Jackson. complaine'd that Mr. lpatterson u~fairly' evaluated her, 

thrkatened her with disciplinary action,'pressured her daily to 

put out more work, made derqgatory comments toward her and 

others, and denied her requests for leave. The court therefore 
, I 

holds that the alleged acts;,of discrim,ination in plaintiff's
I ' , 

'Ii ,2 It is' interesting to, note that, whereas the first EEOC 

. counselor appeared to elicit a somewhat conciliatory reaction 
froin'Director Patterson, see Item 35, Exh. A.(first counselor's 
not~s), the second counselor immediately informed Ms. Jackson 
after speaking with Mr. Patterson that "no resolution could be 
reat::hed with management concerning her allegations." M., Exh. C 
I, " (second counselor's notes). 
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, 
amended complaint are "reasonably related" to the acts of 

diJcrimination plaintiff raised before the EEOC. See Waiters, 

729\ F.2d at 238 (although "~iscriminatory officials and acts are 

dif\ferent, ~he core grieVance--retaliatio~--iS the s~me" and is 

the>l:"efore reasonably related); Blesedell, 708 F. Supp. at 1420
I 	 ., 

(claim of constructive discharge reasonably related to prior
I 

complaints of discrimination).3 Accordingly, this court has 
I 

subject matter jurisdiction over these ~llegations. 

III. 	HAS PLAINTIFF MADE OUT A PRIMA FACIE CASE OF CONSTRUCTIVE 
DISCHARGE? 

Defendant argues ~hat even if plaintiff's claims of 

• ,constructive discharge are r~asonably related to her earlier EEOC 

com~laints, plaintiff's claims should be dismissed for failure to 
I 
I

allege a prima facie case of constructive discharge. 

itA constructive discharge occurs when the employer, 

rather than acting directly, 'deliberately makes an employee's
II 

working conditions so intolerable that the employee is forced 

intl an involuntary resignation.'" Lopez v. S.B. Thomas, Inc.,, 

8311 F. 2d 1184.1188 (2d Cir" 1987) (quoting Penav. Brattleboro 

Retreat, 702 F.2d 322, 325 (2d Cir. 1983) (quoting Young v. 
. I 

Sout:hwestern Savings & Loan Ass'n, 509 F.2d 140, 144 (5th Cir. 

1975». See also Less, 70~ F.Supp. at 114. To find a 
I 

cC?nitructive discharge, "the trier of' 'fact must be satisfied that 

• 3 
1 Defendant's reliance' on this court' s ~arlier decision, 

Less v. Nestle Co., 705 F. Supp.110, 113 (W.D.N.Y. 1988), is 
misplaced, as that case did pot involve claims of retaliation. 
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• 
: ' 

" 

-'11 

the ••• working condition,s would have been so difficult or 
Iunpleasant that a reasonable person in the employee's shoes would 
Ihave felt compelled to resign." ~~ (quoting Pena, 702 F.2d at 

32J (quoting Rosado v. santiago, 562 F.2d 114, 119 (1st Cir.
I ,~ 

19\7». See also Lopez, 831 F.2d at 1188. This objective 

standard is ~est applied by' a jury. Watson v. Nationwide Ins. 

co~l, 823 F.2d 360, 361 (9th; Cir. 1987); Blesedel1, 708 F. Supp. 

at 1420 i Thames· v. Maurice Sporting Goods, 686 F. SUpp. 208, 213 

(N.D. Ill. 1988).
I 

• 
'i The court concl~des that Ms. Jackson has alleged, 

sufficient facts that a jurY CQu1d reasomlbly find her 

conktructive1Y discharged by Director Patterson's constant 
I 

disbriminatory pressure. If viewed in isolation" none of the 

spehific acts allegedly tak~n by Mr. patterson:-the,unfair
I " , 

evaluations, withholding of job promotions, threats of 

disbiP1inary action, unfavorable job assi9nments" pressure to put 

out \more work, derogatory comments, or denial of requests for 

leave--would be so intolerable as to justify Ms. Jackson's 
I 

resignation. See. e.g., Less, 705 F. Supp. at i14; Grant v. 
, I 
'Morgan Guar. Trust Co., 638 F. SUpp. 1528, 1539 (S.D.N.Y. 1986); 
, I ' 
watson, 823 F.2d at 361. There must be "aggravating factors" to 

raiJe ,isolated instances of discrimination to the level of 
I 

intolerability. I9..; Clark';'.' Marsh, 665 F.2d 1168, 1174 (D.C. 

Cir. 
, , 1981). A "continuous pattern of discriminatory treatment" 

• can jsupp1y the aggravating factor. Id.; watson, 823 F.2d at 361; 

sattierwhite v. smi'th, 744 F.2d 1380, 1382 (9th' Cir. 1984). In 
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this Gase, the allegations that Mr. Patterson pressured and 

harassed Ms. Jackson in face-to-face, daily meetings, :~ Rosado, 
I . •I •

562 F.2d at 120 n.4, ~n the context of reta11at1on for Ms. 

JaJkson's earlier, futile complaints to the EEOC--the very agency 

thlt employed her--are sufficient to raise an issue~f fact for 
I . 

the jury. 

Accordingly, defendant's motion for partial summary 

judgment is denied. Counsel are directed to write to the court 
Inot later than August 6, 1991, suggesting what discovery is 

neJded in order to prepare this case for trial and suggesting
I 

I
cu~off dates for completion of discovery. If it appears that 

• 
. I 
there may be legal. p.roblems involved in resolving discovery 

-I 
-disputes or that mot-ions in' limine ought to be made ,to resolve 

I 

som1e of the issues, the court shall be notified. Upon receipt of 

thel letter communications, the court will issue an order. 

So ordered. 

T. CURTIN 
states District Judge 

DATED: July ~:! LJ . , 1991! I 
v"'\ , I , 

,,,-'
! 

-----~ .. ...,...,' 

• 
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JOSEPH RAY TERRY., JR. SUMMONS IN A CIVIL ACTION 
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v. CASE NUMBER:., 2. l' n," n. ....:...,... 
"9' ') - Y-••• ~J,.'.i· .:.L -- f:.:::: ~. ...;..; • ..& .... "'~" ... 

EVAN J. KEMP, JR. 

Defendant.. 


TO: r otnd ~.... of Defend.nfl 

EVAN .1. KEMP,JR.
I 
~HAIRMAN, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
1801 L. Street N.W. .
I . 

Washington, D.C. 20507 

rU ARE HEREBY SUMMONED and feq~ired to file with the Clerk of this Court and serve upon 
I· ;. .: ", 

PLAINTIFF''S ATTOBNEY ~ _i.ddren) . 

DONALD A. DONATI 
DONATI AND ASSOCIATES, P.C. 
629 Poplar Avenue 
Memphis, Tennessee 38105 

an answer to the complaint whIch is herewith served upon you, within 60 days after service of 
this summons dpon you, exclusive of the day of serVice. If you fail to do so, Judgment by default will ~ taken 
against you for the relief demanded in the complaint. 

~~--~~--------------- DATE 
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IN THE UNITED STATES DISTRICT COU 
FOR THE WESTERN DISTRICT OF TENNES 

~WESTERN DIVISION 

I
JOSEPH RAY TERRY, JR.,. ) 

Plaintiff,. ) 

vj ) CIVIL ACTION 
NO. '.. 

E\I'AN .1,. KEMP,. JR.,. Chgirman ) 
o~ the UNITED STATES EQUAL 92- 2 72'9 -./lI.tf/d

I

EMPLOYMENT OPPORTUNITY COMMISSION,. ) 

Defendant. ) JON, P. McCALLA 

JAMES H. ALLEN
COMPLAINT 

I. 

• 
Introduction 

This action is brought by the Plaintiff, Joseph Ray Terry,. 

aginst his employer, The United States Equal, Employment Opportunity 

coLmission seeking declaratory and injunctive relief as well as 

daLages.Asmore specifically set forth below,. Plaintiff asserts 
\ ' , 

that he has been subjected 'to unlawful intentional discrimination' 
I 

onlthe basis of race a~d sex in v~olation of Title VII,Of the Civil 

Rights Act of 1964. Plaintiff further asserts ~hat he has been 
I ' . 

subjected to unlawful retaliation in violation of Section 704 (a) of 
I • 

Title VII. 

II. 

The Parties 


1. 'The Plaintiff, JOSEPH RAY TERRY, JR.,. is a citizen of the, 

United States and of the, State of Tennessee, residing '7lt all 

• re+vant times 1n the jurisdiction of the Western District of 

Ten1nessee. 
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• , .' 
, 2. The Defendant, .EVAN j~ KEMP., JR, is the Chairman, of the 

United States Equal Employment Opportunity Commission [hereinafter 

I
·'EEOC" or "Commission"] and, as such, is an Employer within the 

melning of Section 717 of the Civil Rights Act of 1964 as amended • 

by the Equal Employment Opportunity Act of 1972 and the Civil 

Rights Act of 1991, [hereiriafter Title VII], 42 u.s.c. 5 2000e-16. 

3. At all relevant t~mes herein, Defendant has continuously 

been an employer doing bu~iness in the State of Tennessee, the 

CiJy of Memphis and the Western District of Tennessee, and has 

coJtinuOUSlY had more than 15 employees. 

I ',' -. 

4. At all relevant times herein, Defenda~t has continuously 

• bee;n an employer engaged in an industry affecting commerce, under 
i 	 ' 

Section 701(b),(g) and (h) cif Title VII, 42 U.S.C. 55 2000e(b), (g) 

and (h). 

III. 
Jurisdiction 

,5. Jurisdiction of this Court is invoked pursuant, to 28 

U.. s.c. S5 451, 1331, ,1337 and 1343 and 4'2 U.S.C. 52000e-5(f)(3), 

5 ujs~c. 5 5596, and the'Civil Rights Act of 1991~ Section 102 (b),
I 	 ' 
I ' ,

42 U.. S.C .. 5§ 1981 (a) and (b) and 1988. This is a suit in law and 
, , I ' 	 , 

equity instituted pursuant 	to Title VII, 42 U.S.C. 5 2000e et seg. 
, , 

• 
The Pla1:ntiff also seeks rel'ief under Title VII and under the Back 

! 

Pay Act, 5 U.S.C. 5 5596 for: the 	Defendant's denial of Plaintiff's 

2 



6. More than thirtY,days prior to the institution of this 

la¥suit, 'Pla.i:ntiff filed a'charge and an amended charge with the 

CodunisSion alleging continu~ng violations of Title VII by Defendant, I ' 
Employer and his agents.: All conditions prec~dent to the 

inJtitution of this lawsuit have been fulfilled. 

IV. 
Statement of Facts 

7. Since at least February, 1985, Defendant has 

intentionally denied Plaintiff, a white male, promotion to theI ' . ' 

•
position of District Director of the Commission's Memphis District 

1 ' ",' , 

Of~ice, a Senior Executive Service (hereinafter USES") position, 
1 ' 

and, otherwise has discriminated against him with respect to the 

teks l conditions, the basis his
I 

or pr~V~leges of empIOyme~t
' 

on 

race (white) and sex (male). 

8. Since at least Fepruary, 1985, Defendant has 

continued to discriminate against Plaintiff on the baSis of race
I., _. 

and sex, and in retaliation for Plaintiff' s having previously filed-
I ' ' 

charges of discrimination and retaliation against EEOC official~-

anJ h~ving otherwise opposed practices made unlawful by Title VII. 
! ' 

I 

• 
9. Before and since the above date, Defendant has 

discriminated against PlaintIff on a continuing basis by refusing 

3 



I 

• to promote and/or select him for District Director and, other SES 

positions within the EEOC, and has otherwise continued to 

di~criminate against him with respect to the terms, conditions, or 

privileges of employment on'the basis of: 

(a) His race and sex in.violation of Section 703(a) (1) of 

Titile VII; and .... 

I (b) In retaliation for Plaintiff's having previously 

filed charges of discrimiration and retaliation against EEOC 

Offlicials and having otherwise opposed practices made unlawful by 
I 

Tit(J.e VII. 

9. The discriminatory practices complained of above have 

deprived PlcHntiff of· equal employment opportunities and have 

• othirwise adversely affected his status as an employee . 

10. The unlawful employment practices complained of above 

were, and continue to be, iritentional. 

11. As a. result of Defendant's continuin9 discriminaticin and 

retaliation against Plaintiff as described abovE!, Plaintiff has 
I ' 

. suffered severe injury including, . but not limited to, loss ot._ 

inc6me and benefits. In addition, Plaintiff has sUfferedemotiona~'
I. .' ,-

dis1;:ress, embarrassment, mental anguish, loss of enjoyment of life, 

• I • h "1"' d h~nslmn~a, um~ ~at~on an o~ er non-pecuniary losses • 

• 
4 



• V. 
Causes of Action. 

12. Plaintiff incorpo~ates paragraphs 1 through 11 above as 

" thlUgh specifically set forth herein, and for causes of action 

states as follows: 

Defendant' s actions constitute unlawful discrimination on13. . . 

"' 
~ 

the basis of race in violation of S,ection 703 .of Title VII,. as 

amJnded, 42 U.S.C. § 2000e ~t ~. 
14. Defendant' s actions constitute unlawful discrimination on 

the basis of sex in violation of Section 703 of Title VI I, as 

lamended, 42 U.S·.C. § 2000e et ~. 

• 
15. Defendant's actions constitute unlawful retaliation in 

vio[ation of Section 704(a) ·of Title VII, as amended, 42 U.S.C. § 

I
2000e et ~. 

,. 

VI. 
Prayer for Relief 

WHEREFORE, premises co~sidered, Plaintiff respectfully prays 

that the Court cause service to~issue in, this case and set this 
. I .. .' 
matter for trial. Upon a hearing thereon, Plaintiff prays the 

I . 
Cou~t grant the following relief: 

1. A permanent injunction enjoining Defendant, his managers, 

executives, successors, assigns, and all persons in· active concert 

or JlarUCiPation with him, from engaging in the discriminatory and 

• retaliatory employment practices alleged above and any other 

5 
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., . 
employment practice which discriminates against PIa inti ff and other 

I 
white males on the basis of race or sex or retaliates against 

pelsons for exercising the~r rights under the law" 

2. Order Defendant, his officers, successors, assigns, and all 

persons in active concert qr participation with him, to institute 
I 	 " "~ 

ani carry out policies, prac;tices, and programs which provide equal 

employment opportunities for white male employees and individuals 

whb file charges and ot;herwise oppose Defendant's unlawful 
. I 

employment, practices. 

3. An Order instating 'Plaintiff to the position of District 

DiFector of the Memphis District Office, or an award of front pay 

unJil such time as that PO~ition becomes vacant. Alternatively, 

• 	 PIJintiff seeks to be placed in the position of District Director 

of the, Atlanta District Office, the St. Louis District Office, or 

a comparableSES position to which Plaintiff is equitably entitled. 

In lieu thereof, Plaintiff requests an appropriate award of front 

pay until such time as he can be afforded rightful place relief; 

4. An award of back pay, including, but not l'imited to, bonus 

awards, payouts for performance, step increases, promotions.!." 

trJining, and other make whole relief; 

5. An 	award of interest on back pay, benefits, bonuses, pay 

outls for performance, adjus~ments to pay c:-nd interest for taxation 

.purroses and other' monetary. and make whole relief to which 

• 
plaintiff may be entitled; , 
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• 6. An award of all fringe and other benefits lost as a result 

of the Defendant's unlawful acts; 

7. An award of seniority credit in the SES.with all of its 

rights, privileges and benefits, including but not limited to 
I ,

sat.isfaction of probationary periods,. sabbaticals, as well as 
I .. ...... 

edu<;::ational opportunities afforded to similarly situated minorities
I . ." . 


and females, and other benefits from the earliest date ofI . 

diJcri~ination which the Court finds Plaintiff suffered; . 

8. An award of compensatory damages in an amount to' be 

determined at the trial of this matterj . 
I 

9. An award' of all 'costs, disbursements and reasonable 

. .attorney·s fees; 

1.0. Such other relief as the Court deems just and proper. 

RESPECTFULLY SUBMITTED, 

DONATI AND ASSOCIATES; P.C. 
629 Poplar Avenue 
Memphis, Tennessee ~8 

~52.1-05.70 . 

"{J~ 
Donald A. Donati 
Attorney at Law 

U/ / 
• 

Jeffery 
Attorney 
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