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Nutshe11~8ummary of 8. 404 : ‘
Federal Employee Fairness Act of 1993

The proposed bill amends Title VII, ADEA and the Civil Service
Reform Act (CSRA) to change the federal sector complaint process.
Individuals alleging discrimination must file a complaint within
180 days of the discriminatory event. Agencies must conciliate
claims and offer counseling throughout the administrative
process, although an employee’s participation in both functions
is voluntary. After attempted conciliation, an employee may
elect to proceed administratively using EEOC, MSPB or negotiated
grievance procedures. An administrative judge shall issue a
determination on the complaint after a hearing using discovery
within the judge’s discretion and order necessary relief within
210 or 270 days from the filing of the complaint, the longer
period applying to class complaints. Either party may appeal the
administrative judge’s determination to EEOC, and EEOC. shall L
issue its decision within 150 days. The ADEA is amended to allow
for administrative complaints using Title VII procedures, but
there is no exhaustion requirement. The CSRA is amended to place
the election requirement in section 717 of Title VII. '
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Executive Summary of 8. 404 :
Federal'nmployee Fairness Act of 1993

The proposed bill overhauls the federal sector complalnt process
by maklng significant changes to Title VII, ADEA and the Civil

Service Reform Act (CSRA).

The proposed bill requires agencies to make ‘counseling available
to employees throughout the administrative process, but
counseling is not mandatory. It requires agencies to use
alternative dispute resolution (ADR) procedures to conciliate

‘claims during a 30 or 60 day period, although participation in

ADR programs is voluntary. If conciliation proves unsuccessful,
the employee has 90 days to elect to pursue administrative
remedies available through EEOC, MSPB or negotiated grievance
procedures. The employee may also elect at this point to flle a
civil action in an appropriate U.S. dlstrlct court.

S. 404 substantially revises the complaint processing methods
currently used by the EEOC and its administrative judges. At the
pre-hearing stage, the respondent Federal entity’s role is '
limited to providing relevant information, documents and
testimony necessary for the hearing. An administrative judge is -
appointed by the EEOC to issue a determination on the complaint
and order necessary relief within 210 or 270 days from the filing
of a complaint, the longer period applying to class complaints.
While a respondent would no longer be authorized to unilaterally
modify or vacate a determination by an administrative judge, any
party may appeal an initial determination to EEOC. The EEOC
shall affirm, modify or reverse the findings of the

.administrative judge within 150 days of receiving the request.

A complainant may file a de novo lawsuit in U.S. district court
within 90 days of receiving notice of the right to request an
administrative determination. Otherwise, an employee may file
suit where the applicable time limit for an administrative
judge’s determination or EEOC’s decision on appeal has expired
until 90 days after receiving a decision by the administrative
judge or EEOC. A prevailing non-Federal party may collect
reasonable attorney’s and expert fees, costs and interest. Any
amount awarded must be paid from the respondent Federal entity’s
appropriated funds. A complainant or EEOC may bring suit to
enforce a settlement agreement, an administrative judge’s order,
or an order of the Commission.

The bill amends the ADEA to allow employees to file complaints
with EEOC using Title VII procedures. It continues to allow

_employees to bypass the administrative process provided they give

EEOC at least 30 days notice of their intent to sue and the suit
is brought within 2 years after the alleged violation.

The CSRA is amended to place the election requirement in section
717 of Title VII. The current mixed case scheme and spec1al
panel procedures have been deleted. :



Summary of 8. 404 :
Federal Employee Fairness Act of 1993

The Federal Employee Fairness Act of 1993 proposes to amend
sections 701 and 717 of Title VII of the Civil Rights Act of
1964, section 15 of the Age Discrimination in Employment Act of
1967, and sections 7121 and 7702 of the Civil Service Reform Act
of 1978. The proposed effect on each of these statutes is
summarized below.

Proposed Amendments to Title VII

Alternative Dispute Resolution (ADR)

Although S. 404 requires agencies to use alternative dispute
resolution processes to conciliate each claim alleged in a
complaint, a complainant’s participation in ADR is voluntary and
does not affect his rights. ADR procedures take place during a
30-day period beginning on the date respondent receives the
complaint, and may be extended an additional 30 days with the
complainant’s consent to enable the parties to enter into a
settlement agreement or otherwise resolve the complaint. If the
ADR procedures require a conc1llator, the conciliator shall be
appointed by the EEOC. : ‘

If the parties fail to settle the complaint during the applicable
ADR period, the respondent Federal entity must notlfy the
complainant in writing, before the ADR period expires, that the
employee has 90 days from receipt of such notice to make a
written request with the EEOC for (1) a hearing on the claim
before an EEOC administrative judge, (2) a determination by the
MSPB if the claim is within the MSPB’s jurisdiction, or (3) a
‘determination under grievance procedures for claims not
appealable to MSPB. A complainant may not pursue further
administrative or judicial remedies until the appllcable ADR
period has expired. :

Administrative Complaint Process

The proposed bill requires agencies to make counseling available
throughout the administrative process to an employee who believes
a Federal entity has discriminated against him, but such .
counseling is not mandatory. An agency must also assist an
employee in naming the proper respondent in his complaint, and
inform the employee of all applicable procedures and deadlines.

Under the proposed bill, an employee is obligated to file his
complaint of discrimination with the Federal entity where the
discrimination allegedly occurred or any other entity of the
Federal Government, including the EEOC, within 180 days of the
discriminatory event. Within 3 days after receiving the
complaint, the respondent must notify the Commission of the
complaint and the identity of the aggrieved employee. " Within 10

.
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days after receiving the complalnt the respondent must transmit
the complalnt to the Commission.

’, EEOC Administrative Judge Process

If, at the conclusion of the ADR process described above, the
complainant files a request with EEOC for a hearing before an
administrative judge, EEOC must transmit a copy of the request to
the respondent and appoint an administrative judge to make a
determination on the claim. Should the complainant elect to have
his claim determined by MSPB or through grievance procedures,-
EEOC must transmit complainant’s request to the appropriate
agency. After receiving a copy of complainant’s request for an
administrative determination by the EEOC or the MSPB, the
respondent must transmit a copy of all documents and information
relevant to the claim to the appropriate agency. : A

A respondent must collect and preserve ‘all documents and
information relevant to a claim of discrimination, in accordance
with rules issued by the Commission, from the time a complaint is
received until all available administrative and judicial
proceedings are concluded. A person who is alleged to have
participated in the discrimination or who, as the complainant’s
supervisor, is alleged to have been aware of the discrimination.
but failed to take reasonable action to stop the discrimination
may not fulfill the recordkeeping requirements or conduct any
investigation relating to the complaint.

Upon determining that the respondent has failed to produce all
relevant information in response to the complaint without good
cause shown, the administrative judge shall require the
respondent to provide any additional necessary information and
documents and to correct any inaccuracies in the information and

© documents received.

An administrative judge may dismiss any frivolous claim contained
in the complaint, or a complaint failing to state a claim for
which relief can be granted. .If a claim or complaint is
dismissed by the administrative judge, the employee has 90 days
from the date such notice is received either to request that the
EEOC review the dismissal or to commence a civil action in U.S.
‘district court. For those claims not dismissed, the
administrative judge shall conduct a hearing and make a
determination on the merits of each nonfrivolous claim including
those appealable to the MSPB which arise from the factual
circumstances of the complaint. Following a determination that
an employee was subject to discrimination, the administrative
judge shall notify the person who engaged in discrimination of

- the allegations raised in the complaint. The written
determination of the administrative judge must generally be
issued within 210 days from the filing of an individual
complaint, or 270 days after the filing of a class complaint, and
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may not be reviewed, modified or vacated by the respondent
Federal entity.! Unless a civil action is brought within the 90
day period, any party may bring an appeal, requesting that EEOC
review the determination of the administrative judge, and affirm,
reverse or modify. such determination generally within 150 days of
receiving the request.?

Discovery is available to the same extent as in a civil action
within the discretion of the administrative judge. Any party
failing to respond completely and timely to a discovery request
made or approved by the administrative judge, when the request
for information or a witness is within the control of the party
failing to respond, may be subject to sanctions deemed
appropriate by the administrative judge. For example, the
administrative judge may draw adverse inferences concerning
information or testimony withheld and consider those matters to
be established in favor of the opposing party, exclude evidence
offered by a party failing to respond, grant relief to the
employee, or take any other action conSidered appropriate.

Subpoenas shall be issued by the administrative judge to compel

the production of information or the attendance of witnesses from-

the alleged discriminating Federal entity. Subpoenas shall be
issued by the Commission to compel the production of information
or the attendance of witnesses from other Federal and non-Federal
entities. Jurisdiction is vested in the U.S. district court
system to enforce non-compliance with subpoenas issued in EEOC
administrative proceedings.

Remedies - Administrative Process

The administrative judge is authorized to award any and all
relief contained in section 706 (g) and (k) of Title VII
including equitable relief for intentional discrimination,
reasonable attorney’s fees for a prevailing non-Federal party,
and costs.

! The time limit for an administrative judge to issue an
order will not begin to run until 30 days after the '
administrative judge is assigned to the case if he or she
certifies in writing that the 30 day period is necessary: to
- complete the administrative record. The bill also contains
provisions for an additional 30 day extension of the time limit
and for further extension by the Commission if manifest injustice
would occur without the extension.

? The bill provides an additional 30 days for the EEOC to
issue its determination where it certifies in writing that an
extension is necessary because of unusual circumstances that
prevented the Commission from complying with the initial 150 day
time limit. ,
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The administrative judge shall decide whether the claim may be
maintained as a class proceeding, and, if so, establish the
relevant members of the class to the proceedlng

An EEOC administrative judge may request that a member of the
Commission stay a personnel action by the respondent against the
" employee, such stay to exist for a maximum of 45 days, or for any
period deemed appropriate by the full Commission.

Referral to Special Counsel

An order by the administrative judge or Commission finding
intentional unlawful discrimination shall be referred to the
Special Counsel within 30 days of the issuance of the order. The
Special Counsel shall thereafter conduct an investigation and may
initiate dlsc1p11nary proceedings against any person 1dent1f1ed
as engaging in intentional unlawful discrimination.

" Recordkeeping and Rulemaking

Each respondent Federal entity shall submit a report to the EEOC
by October 1 of each year describing the resolution of complaints
during the preceding year, and the measures taken by respondent
to lower the average number of days necessary to resolve such
complaints. By December 1 of each year, EEOC shall submit to
Congress a report summarizing the information reported by all
respondents.

Within 1 year after the date of enactment of the Act, EEOC shall -
issue rules to assist Federal entities in complying with section
717(d) of Title VII, as amended by the Act. The rules shall
establish a uniform written official notice to facilitate
compliance with section 717, and requirements relating to a
respondent Federal entlty s collecting and preserving documents
and 1nformat10n.

The EEOC, in coordination with Federal intelligence agencies,
shall issue regulations to ensure the protection of classified
and national security information used in administrative
proceedings. The regulations must ensure that complaints bearing
upon classified information must only be handled by personnel
with approprlate securlty clearances.

Suit Rxghts

'An employee may file a lawsuit in U.S. district court for de novo
review of a complaint within 90 days of receiving notice from the
respondent Federal entity that the employee may request an
administrative determination by the EEOC, MSPB or under a
negotiated grievance procedures. Moreover, an employee may -
commence a civil action in U.S. district court where the
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applicable time period for the administrative judge’s
determination or EEOC’s decision on appeal has expired until 90
days after receiving the administrative judge’s determination or
EEOC’s decision. When a lawsuit is timely filed, the
administrative judge’s or Commission’s jurisdiction over the case
ceases.

Remedies -~ Civil Actions

The proposed bill allows a prevailing party in a civil action,
except for a Federal entity, to collect reasonable attorney’s and
expert fees, costs, and interest. Any amount awarded must be
paid from funds made available to the Federal entity by
appropriation or otherwise.

A prevailing party or the Commission may bring a civil action in
an appropriate U.S. district court to enforce (1) a settlement
agreement, (2) the order of an administrative judge if not
subject to further administrative or judicial review, or (3) an
order by the Commission if not subject to further judicial
review. '

Effective Date

Although the proposed effective date of the Act is January 1,
1994, the amendments to section 717 of Title VII apply only to
complaints filed on or after the effective date of the Act.

Proposed Amendments to the ADEA

The proposed bill amends section 15 of the Age Discrimination in
Employment Act by allowing federal employees to file a complaint
with EEOC using the same procedures as those under Title VII.
Under the ADEA, the EEOC and its administrative judges are vested
with broad authority to award legal or equitable relief to an
individual as will effectuate the purposes of the ADEA. An
individual alleging age discrimination may also bypass the
administrative process entirely, and commence a civil action in
an appropriate U.S. district court provided that EEOC is given at
least 30 days notice of the intent to file suit and the suit is
brought within 2 years after the alleged violation.

Proposed Amendments to Grievance Procedures

The bill proposes to amend section 7121 of the Civil Service
Reform Act to delete the current provision requiring election
between a statutory procedure and the negotiated grievance
procedure. The bill places the election requirement currently
found in section 7121(d) into section 717 of Title VII. Thus,
actions appealable to MSPB or covered under laws administered by
the EEOC may be raised under negotiated grievance procedures
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provided that the employee makes such an electlon under section
717 of Title VII.

An employee or .applicant who is affected by an action appealable
to MSPB and who alleges that a basis for the action was
discrimination prohibited by a statute or regulation enforced by
EEOC shall file a complaint with EEOC and elect to pursue the
negotiated grievance, MSPB or EEOC procedures. The bill proposes
to eliminate the current mixed case scheme in which complainants
may request EEOC review of MSPB decisions and vice versa. It
also eliminates the special panel procedures currently found in
section 7702. If an employee elects to follow EEOC procedures
and his complaint is dismissed by the EEOC, the employee shall
have 90 days to pursue the actlon through negotlated grievance or
MSPB procedures.

An employee may commence within 120 days of a final decision on
his or her grievance a civil action in an appropriate U.S.
district court. If a final decision has not been made on an
employee’s grievance after 120 days following the election, an
employee may file a civil action in an appropriate U.S. district
court within an additional 120 days.
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MEMORANDUM OF UNDERSTANDING BETWEEN THE OFFICE OF THE SPECIAL COUNSEL, MERIT

- SYSTEMS PROTECTION BOARD AND THE EQUAL EMPLOYMENT QPPORTUNITIY COMMISSION REGARDING

THE REFERRAL OF MATTERS FROM EEOC TO OSC.

1, It is hereby agreed between the Equal Employment Opportunity Commis~-
sion (EEOC) and the Office of the Special Counsel (0SC) of the MSPB that the
EEOC shall refer to 0SC, for consideration of further 08C action under 5 U,S.C.
§91206(e)(1)(E) and (g), all cases in which the EEOC finds or otherwise deter-
mines that there are reasonable grounds to believe that an agency (as defined
in 5 U.S5.C, §2302(a)(2)(C)) or an officer or employee thereof has discriminated
against any employee or: applicant For employment in violation of -

sectinn 717 of the Civil Rights Act of 1964 (42 U,S.C. $2000e-16)

gections 12 and 15 of the Age Discrimination in Employment Act of
1967 (29 U.s.c, §631, 633a)

sactlion 6(d) of the Fair Labor Standards Act of 1938 (29 U.S. C.
§206(d)) or

gection 501 of the Rehabilitation Act of 1973;(29 U.5.C. 5791),

- and in which the agency fails to comply with the order of the EEOC or, in the

discretion of the Commission, the violation warrants prosecution by the Office

- of Special Counsel.

2, In transmitting information to 0SC under paragraph 1, above, the EEOC
shall inform 0SC of the status of any corrective or disciplinary actions ordered
or recommended to the agency concerned by the EEOC, including particularly any
reason the ageancy has provided for its failure or refusal to comply with the
Commission's order. - . : , :

3, If it is indicated that appropriate corrective or‘disciplinaryvaccion
has not and will not be taken, OSC shall investigate the matter under 5 U.S8.C.

- §1206(a) or (e)(1)(E) to the extent necessary to determine whether there is

sufficient basis for initiating corrective action or, disciplinary action under
§1206{g). The determination as to whether a matter has prosecutive merit and-
will be prosecuted before the Merit Systems Protection Board (MSPB), shall be
within the sole discretlon of 0SC.

4. 1In order to aid 05C's conslderation of an action on cases referred to
0SC, EEOC shall make available to 0SC all {nformation and evidentiary materials
pertaining to the matter referred which are held by EEOC, subject to any legal
igpediments (1f any) to the disclosure to 0SC of any such materials.

5. 0SC shall notify EEOC promptly of its prosecutive decision with respect
to each matter- referred by EEQOC to 0SC when 05C's review, investigation and
prosecutive declsion process is completed. When it is determined that OSC will
not prosecute, guch natification will include a statement of the egsgential
reasons for such determination. ,
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6. The following offices of the respective agencies are designated to
coordinate and implement the provisions of this understanding and agreement:

EZOC

Director

office of Review and Appeals

5203 leesburg Pike Suite 900
- Falls Churech, Virginia 22041

Telephone: (703) 756~6090

os¢C

Associate Special Counsel for Prosecution
Office of the Special Counsel

1120 Vermont Avenue, N,W. Suite 1100
Washington, D.C. 20005

Telephone: (202) 653-8970

7. Either parﬁy may'terminate its obligation urnder this Memorandum of

Underetandlnq by provsznq writtan notice to the individual listed in paragraph
six.

SEEN AND AGREED TO:

Clarence Thomas - . . Mary F. Wieseman

Chairman, Equal Bmployment> - Special Counsel
Opportunlfy Commigsion : .
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% },1 - Mr. GLENN from the Commlttee on Govemmental Aﬁ‘mrs,
: T o subxmtted the followmg ol ,

REPORT
R
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|

{To accompany 8. 404}

" 'The Commttee on Governmental Aﬁ‘mrs to wlnch was referred

the bill (S. 404) to amend title VII of the Givil Rights Act of 1964
and the Age Discrimination in Employment Act of 1967 to improve
.the effectiveness of administrative review of em};loyment discrimi-
. nation claims made by Federal employees, and for other purposes,
i ‘having considered the same, reports favorably thereon and rec-
: : ’ommends that the bx]l do pass. , e
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' ’I‘he purpose of S. 404 is to amend 'I‘1tle V'II of the vaﬂ Rzghts

"(1)'

-Act of 1964 and the Age Dmcnmmatmn in Employment Act of 1967
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Ito improve the effectiveness of administrative review of employ-

iment discrimination claims made by Federal employees by remov- .

.ing the adjudication of equal employment opportunity (EEO) claims
;f_rom the agency against which the claim is made and placing the
'adjudication of such claims at the Equal Employment Opportunity

. 'Commission (EEQC). This proposal is to be achieved by providing

‘an equitable time frame for the processing of such claims; provid-
'ing various procedures designed to increase due process to the com-
plainant in the adjudication of EEO claims; simplifying the proce-
idures for the filing of adverse action claims based on discrimina-

tion; and r‘equirin%the referral of recommendations to the Office of .
~ Special Counsel (

SC) for prosecution under section 1215 of title
"8 United States Code for disciplinary actions against employees
found to have discriminated.

.~ IL. BACKGROUND AND NEED FOR LEGISLATION

i _Prior to introduction of the bill, Chairman John Glenn of the
Committee on Governmental Affairs requested an investigation by
the U.S. Genera! Accounting Office (GAO) which conducted a two-
year investigation into the processing of EEO complaints by the
EEQOC and the Federal aiencies. A series of public hearings were
held in response to the GAO findings. On May 16, 1991 the Honor-
able Evan Kemp, Chairman of the EEOC, testified on behalf of the
EEOC regarding regulations implementing the new EEOC proce-
dures, affirmative action plans filed by federal agencies with the
EEOQC, and the promotion, retention and recruitment of women
and minorities in federal agencies. o
! The General Accounting Office also released the results of their
. report. The panel of GAO personnel testifgng before the Commit-
" tee on Governmental Affairs included Mr. Bernard Ungar Director,
Federal Human Resources Management Issues, Mr. Clifford Doug-
las and Joseph Sellers, Esq. Executive Director of the Washington
Lawyers Committee for Civil Rishts'Under Law testified regar i;xﬁ
. -the barriers faced by women and minorities in attempting to bre
the “glass ceiling.” Jane Christiansen, President of the National

Federally Employed Women organization also testified on the bar- -

riers to promotions for women in the Federal sector, particularly,
Ee GS-15 level. - , »
<. 'On October 23, 1991, testimony was presented by a panel of
former and current federal employees who had filed EEO com-
‘plaints and who were knowledgeable concerning systemic problems
. :within the process. Penny Patterson an inspector with the Depart-
:ment of the Treasury’s Bureau of Alcohol, Tobacco, and Firearms
‘and Ms. Loretta Thomas, an auditor with the Department of Treas-
ury, are both current employees of the Federal Government and of-
fered testimony on g‘roblems they have experienced with the EEQ
complaint system. Former FBI agent, Mr. Donald Rochon, and
former Department of the Navy EEO counselor, Ms. Virginia
Delgado, testified concerning the wrongful discrimination they suf-
fered because of race and gender bias, respectively. Professor David
Kairys of the Temple University School of Law also testified re-
ifrding the legal processes involved in the EEO complaint system.
Ar. Bernard Ungar of the GAO also gave the Committee an up-
‘ d‘ated report on the results of their continuing investigation.
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On May 26, 1993, testimony was presented by Senator Barbara
Mikulski (D-Maryland), a cosponsor of S. 404. The GAO, rep-
.resented by Nancy R. Kingsbury, accompanied by Barney Gomez,
Cecelia Porter and Douglas Sloane also testified. Additionally, a
panel of current federal employees testified regarding their experi-
ences with the EEQ complaint process system. This panel included
L the following witnesses: Diana Miller of the Department of Army;
S Suzane Doucette of the FBI; Marilyn Hudson of the Department of
Justice, U.S. Attorney Office for Eastern Tennessee; Curtis Cooper

;ﬁmne: Ega‘mm@p’yg
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- o and: Internal Affairs supervisor at the Bureau of Alcohol, Tobacco

g = and Firearms, Department of Treasury; and Sandra Hernandez, .
Vo ' Special Agent, Bureau of Alcohol, Tobacco and Firearms of the De- H
é partment of Treasury. These witnesses eloquently related their per- £

a sonal stories-of d'elag and denial of justice and retaliation by their
ol agency as a result of entering the EEO complaint process. The con- .
- sensus of this panel was that the federal EEO complaint process
; ‘ is fraught with unfairness, since an accused agency is allowed to
~ investigateitself. . - - T,
= S. 404 as amendéd by the Committee, would improve the effec-
o tiveness of administrative review -of employment discrimination
- < [ claims. The bill requires agencies to make counseling on the EEO

. process available to complainants throughout the process and to es-
“tablish a voluntary alternative dispute resolution process but speci-
fies .that failure to accept such arbitration or counseling is not a
,  bar to the filing of a complaint. .- . - . S ‘
s The bill requires the complainant to file with the agency or

SR T R

C

= EEOC within 180 days after the discriminatory event. It grants the =
R agency 30 days commission to attempt to conciliate the claim be- g
iy fore! it allows the complainant to request review or file a civil ac- zé'
bt tion! - o S LT e ‘ 3
i S. 404, as reported by the Committee: . - : L &
g =. v Grants the Commission the power to stay personnel actions A
il if necessary to carry out the purposes of the act. In addition, - ke
b ~ the Commission is granted subpoena power to compel the pro- &
oo " " iduction of documents information or witnesses by federal or #

- non-federal entities or employees. = - . T
! . o Reguires the agency to provide all relevant information to .
; - ithe Commission and to -grant the complainant a reasonable
_ amount of official time to prepare for an. administrative or civil -
- ﬁcourt proceeding related to the claim. The administrative judge
" {AJ) of the Commission is required to determine if the record
~ iis complete and accurate, and may within his or her discretion
impose sanctions upon the agency for failure to provide infor-
- mation within its control. The AJ shall require the agency to
.- .obtain or correct any necessary information. - . - .
.. . Permits parties to conduct discovery to the extent deemed
. :appropriate by the AJ and permits the AJ to impose sanctions
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% ‘on parties who fail to comply to requests for information.’ >
: ! Provides for dismissal of frivolous claims and an opportunity
; * for a hearing on nonfrivolous claims reasonably expected to
i " arise from the facts on which the complaint is based. It re-
& a '.?uires the AJ to issue a decision within 210 days and provides ;
B " “for reasonable extensions of time in specified circumstances. It 5
bt ¥

2 Emakes the order of the AJ final and enforceable with respect
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to any part of relief granted which is not appealed. H.R. 3613
- permits the complainant to appeal the AJ decision to the Com-
.- mission or to civil court within 90 days of notice from the AJ.
Requires the Commission to affirm, reverse or modify the ap-
plicable provision of the order of the AJ within 150 days after -
" ‘receipt of request for review if supported by substantial evi-
dence. It requires that the findings of fact of the AJ are conclu-
. . sive unless the commission determines that they are clearly er-
* roneous. o

- -Allows the complamant to file a civil suit seelnng de Novo re-
- view within 90 days of the Commission’s decision and notice.
It also allows the complainant to file seeking de novo review
" where the commission has failed to act within 300 days of the
initial filing or within 180 days after the tlmely request for ap-

. pellate review by the commission. -~ .

Authorizes the AJ and the Commission to awa.rd reasonable
. attorney fees and other litigation expenses as a court has au-
thority to award under section 706(k) of title VII of the Civil
- Rights Act of 1964. It allows the Commission or the complain-
ant who prevails on a claim to bring a civil .action in district
court to enforce settlements or orders of the AJ or the Commis-
sion that are not on appeal. It requires any award under this
section to be paid by the Federal entity that violated the act.
. Requires the AJ, the Commission, or the court to make a
finding identifying the person(s) who intentionally committed
.the wrongful discrimination. Where liability is found for inten-
tional discrimination, it requires the deciding authority to
transmit to the Office of Special Counsel (OSC), a copy of the

decision and the record for mvestigatmn pursuant to 5 U.S.C.
section 1214

A AN EFFECTIVE EEO PROCESS I8 CRITICAL TO THE FUTURE OF THE
: * FEDERAL GOVERNMENT .

‘An effecnve EEO process will be mcreasmgly critical to the oper-
ation of the Federal Government. Workforce projections for the fu-
ture of America show women and minorities will become an ex-
panding force in the workplace. Indeed, Civil Service 2000, a 1988

‘study by the Hudson Institute found that non-whites, women, and
-immigrants will make up more than 80% of applicants for Federal

employment by the year 2000. In 1991, the Department of Labor

"issued Workforce 2000 which found that in the year 2000 the

: workforce will be more dwerse, it will include more women, more

minorities and will require more technological skills.
In October, 1992, the U.S. Merit Systems Protection Board is-
sued its report, “A Questlon of Equity: Women and the Glass Ceil-

ing in Federal Govemment Fmdmgs of the report include the fol-,
lowing: . :

Women do confront meqmtable bamers to advancement in

. their Federal careers. These barriers take the form of subtle

" assumptions, attltude, and stereotypes which affect how man-

" agers sometimes view women’s potential for advancement and,
_. in'some cases, their effectlveness on the job. .

L w2
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Contrary to conventional wisdom, women are not pro-
moted at a lower rate than men at the GS/GM level and
-above, but rather face obstacles to advancement at lower
‘levels in the pipeline. Women in Professional occupations
are promoted at a lower rate than men at two critical
grades, GS 9 and GS 11. As these grades are the gateway
through which one must pass in moving from the entry
level to the senior level, this disparity has the effect of re-
ducing the number of women eligible for promotion in-
higher Fraded jobs. Results from a governmentwide surve :
of employees currently in grades GS 9-15 and the SEg o
confirm that women at these levels have been promoted
on average, less often than men who have comparable
amounts of formal education and experience, and who en- -
tered Government at the same grade levels as the women.

Given current frends, the percentage of Professional and
Administrative jobs held by women will grow from 34 per-
cent in 1990 to 42 percent by 2017. But even by 2017
women will remain significantly underrepresented in sen-
ior levels, holding less than one-third of senior executive
“positions. Unless action is taken, a dramatic increase in
the representation of women in higher graded jobs will be
precluded both by the slow process of advancement into .
" higher graded jobs in general, and by the.lower rate of pro-
‘motion encountered by women, :

Women. receive performance apprmsals that are as good C e
as or better than men's, and women surveyed -expressed
just as much commitment to their jobs and career ad-
vancement as men. However, there is evidence to suggest -
that women are often perceived to be less committed to
their jobs ‘than men. Particularly susceptible to this -

. misperc é)tlon are women in the first 5 years of their ca- -
reers and, throughout their careers, women with children, -

. who are promoted at an even lower rate than women w1th-’ :
out children.

.. A mimﬁcant mmonty “of women in grades GS 9 and

. above believe they often encounter stereotypes that cast

doubts on their competence, and that attribute thexr ad-
~ vancement to factors other than their qualifications.- . :- . .

' Minority women appear to face a double- dxsadvantage

i Their representation at top levels is even less than that of -
! nonminority women, and minority women currently in

f : frades GS 9 and above have been, on average, promoted
t

< -
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ess often than nonmmonty women with the same quali- ‘
“fications. -

celhng in the federal workforce. The Governmental Affairs Commit-
tee's review of workforce demographics for 1990 from the Ofﬁce of
Personnel Management Annual Report found: ~ - i

' While men constitute 50% of the current federal workforee,
they make up 81% of the General Schedule (GS) 13-15 levels, and
88% of the Senior Executwe Semce (SES), the hlghest posmons in
Federal Government. - ‘-

“IThe General Accountmg Office exammed the emstence of a glass‘ '
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Women canstltube 75% of the GS 1—6 levels (mostly clencal
" and entry level positions), and only . 11.1% of SES positions.
Minorities and women constitute 84% of the GS 1-6 levels.
_Africian Americans are 25% of the GS 1-6 levels, but only -
6 5% of the GS 13-15 levels, and 4. 7% of SES posmons .
‘The average grade level for men is approximately three full
grades above the average grade level for women; 10.3 for men
7.3 for women.
‘Since May 1991, the General Accountmg Office (GAO) has issued
" a series of five reports on the government’s equal employment op-
portunity efforts. The GAO’s work in this area is important and in-

-structive to understanding how to effectively manage the changing

workforce. In its November 1991 report, GAO pointed out that even
though the Federal Government has made progress towards a fed-
eral workforce that is reflective of the Nation’s diverse population, -

‘some . distance remains to be covered. In addltmn, the affirmative

action planmng process has lacked priority, agencies vary in their

‘success in achzevmg representatmn and the discrimination com-

plaint process is often reported in need of repair. GAO maintains
that these areas where further improvement is necessary point to
the need for continued apphcat;qn of a strong federal afﬁrmatwe

‘action employment program

" Meanwhile currently in the federal Govemment women and mi-

' norities are hitting a “glass ceiling” in their efforts to obtain. high

level Eosxtmns The glass ceiling is defined as those artificial bar-

ed on attitudinal or organizational bias that prevent quali-
fied individuals from advancing u gward in their organization. A"
1991 Labor Department study indicates the clear presence of a

‘glass ceiling in the private sector. Although there is no single an-

swer to the glass ceiling dilemma, a fair and effective mechanism
to redress wrongful discrimination in the workplace is essentxal to

I eliminate the glass ceiling.

As Gregory Lewis wrote in the Manyune 1988 issue of Public

"".Administration Forum, in an article submztted to the Govern-
| -mental Affairs Committee:

“Women and minorities made progress toward greater rep-
resentation * * * the pace was not rapid. It will take another
30 years at this rate before women and minorities fill half the
- positions: at GS-13 and above, and, unexplamed salary dif-’
ferences will still remain.

In concluswn, ‘while statistical analyms mdmates that some
progress has been made, the glass ceiling remains readily appar-

- ent. Testimony before the numerous Committees of Congress who -
‘have held oversight hearings on this issue, includin e House
Committee on Government Operations, House Commxttee on Post

Office and Civil Service, and the Senate Committee on the Judici-

| ary, as well as the Senate Committee on Governmental Affairs, in-

dicates that there are very real discriminatory practices and behav-
ior that contribute to such ceilings.- Such practices may include:
subjectivity in selection process, demal of ual opportunities to ac-

i quire the re%:,mte experience and skill exclusion of mmontles

and women from professmnal developmental t;-acks
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- iAttorney Jose afh Sellers in testimony -before Senate Commlttee
Affairs on May 16, 1991 stated:

-As the workforce changes, strong affirmatwe actmn pro-*:'_:

: gresses and a fair and effective mechanism to redress dis- *-

. criminatory practices will continue to be éssential to the - -
" elimination of injustices in the workforce. Given-that, in
the Federal Government, the process established to rem-

7 edy discrimination. is controlled by the agencies that are
alleged to have discriminated, the fact that the glass ceil-

ing and dlscnmmatory behavmr remams after 20 years is

- not surpnsmg

B THE CURRENT EEO PROCESS o
1 Hlstory of the Federal sector EEO process: Legxslatmn man-

' datmg equal opportunity in Federal employment was first enacted

under section 717 of title VII of the Civil Rights Act of 1964 (P.L.

88-352; 78 Stat. 253). A %ohlbmon against discrimination by the

Federal Government had been recognized judicially under the due
rocess clause of the Fifth Amendment in 1954 under Bolli

* Sharpe, 347 U.S., 497, and President Eisenhower had issue an
““Executive-order bannmg discrimination in employment by the Fed-

eral Govemment in Executive Order 10590 issued January 19,

1955,

; Passage of the 1964 Civil nghts Act followed a decade of pubhc

"protest over racial discrimination in such areas as voting rights,

public accommodations and facilities, education, and housing, as
well as employment. Title VII mandated equal employment oppor-
tunity for workers in both the public and private sectors. In 1972,
statistical studies presented to Congress showed that minorities

: and ‘women continued to be denied access to large numbers of Gov-
“ernment jobs, particularly in higher grade levels. In addition, testi-

mony critical of the complaint procedure claimed that it ‘was

" weighted'in favor of the agency and that the appeals process lacked
- adequate remedies. -

:The Equal Employment Opportunity Act of 1972 (P.L. 92-261; 86

- Stat. 103), amending the Civil Rights Act, addressed these prob~
lems by emphasmntg the ban on discrimination in Federal employ-
" ‘ment on the basis o

race, color, religion, sex, or national origin and
by requiri ai% Federal departments and agencies to develop and
carry out affirmative action plans to redress racial discrimination.

',"The Civil Service Commission was authorized to enforce this policy
‘within the Federal service, and individual Federal employees were

anted the right to bring civil action in Federal court after ex-
austm their agency’s administrative remedles In 1978, all func-

. tions related to equal employment opportunity in Federal Govern-

ment employment were transferred from the Civil Service Commis-
ual Employment Opportumty Comm551on under Re-

his message to Congress transmlttlng the plan, President
Ji immy Carter cited the need for a “unified, coherent Federal struc-

. ture to combat job discrimination in all its forms.” Also cited by.the
President was “the confusion and ineffective enforcement for em-

ployees, regulatory duplication, and needless expense for employ-
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" ees™ brought on by fragmentatlon of authonty among 18 govern-
mental units and the need for uniform standards and standardized

data collection procedures. (Pubhc Papers of the Presidents of the

United States. Jimmy Carter. Message to Congress Transmitting
Reorganization Plan No. 1 of 1987 Februa.ry 23, 19?8 Washmgton, ’

U.S. Govt. Print Off,, p. 400.) ;
2. The current EEO process provxdes for the followmg steps: 4 @
An applicant or an employee who believes he/she has b
discriminated against takes the prob}em an agency EEQ "
counselor, who attempts to resolve it. wfit (ol)pr‘
hould-the_counselors efforts fail, the person may file a for-
mal comphan which the agency 1nvest1gate ~“Upon complet-
its investigation, the agency makes the cdse records avail-
ble to the complainant attempts to settle the matter.

Should the attempt at settlement fall

Immstratxve Judge AJ).
If a hearing is requested the case is sent to the EEOC An

- AJ then holds a hearing on the matter- and issues a7nee
omunended declsmn to the agency

wthdhe-recemmen&atmns‘m@d‘e‘by*the»EE@C’SvM
inant is not satisfied with the ageaey.decmlon, he/
she may appeal that decision to the EEOC’s Office of Review and
Appeals (ORA), which issues the final decision. However, EEOC is
-ot~empowered to require agencies to comply with xts final deci-
sions.
If the complainant or the agency is no satisfied with ORA’s deci-

- sion, either party can request reconmderatlon by the EEOC’s com-

missioners.

A complainant may file a civil actwn in Federal district court 180
days after filing the complaint with the agency or mthm 30 days
of recewmg the final agemdeclswn :

" C. SPECIFIC CRITICISMS OF THE 'PROCESS AND 'PHE LEGISLATIVE _
' - v+ 707 SOLUTIONS :

1. Conﬂzct of Interest L l

The EEOC has long been dlssatxsﬁed with the regulatory proce—
dures contained within 29 CFR 1613. The agency, after negotiated
rulemaking with several federal agencies, promulgated a new rule
on October 1 1992 to deal thh procedural delays, pubhshed as 29
CFR 1614. -~ -

Although a shght 1mprovement from the exlstmg rules the new .

-rules do not adequately address solutions to an equal employment

opportunity complaint process that is fraught with conflict of inter-
est and msufferable delay. However, reaching that small level of
success was difficult and time-consuming. S. 404 is needed to ehm-
nate unnecessary delays in the comglamt process system.
Washington Council of Lawyers tudy: A study of EEO officials’
on the effect of the agency adjudicating the claim against itself was
conducted by the Washington Counci of Lawyers, a non-partlsan,
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voluntary bar association. This study, done in 1987, was submitted
to the Committee on Governmental Affairs as a supplement to tes-
timony offered by Attorney Joseph Sellers when he testified before
the Commlttee on October 26, 1991. .i. :
to Mr. Sellers, the survey of 350 EEO counselors in

:four federaﬁ agencies found an overwhelmmg ‘majority of the EEO
- counselors believed that the conflict inherent in the federal EEO

complaint Frocess impaired its functlon They indicated that they
often had little clout to deal with the issue when the alleged dis-
criminator held a higher position in the agency. Additionally, the
EEO counselors reported that in situations where they concluded
that discrimination had occurred, scrutiny of their decision and
their job performance greatly increased. Such actions created an in-

centive for some EEO eounselo;'s to ﬁnd that. the agency had en- -

gaged in no discrimination. ~ -

EO officers reported that mtnesses against the agency often
feel intimidated by supervisors. In some situations, the alleged dis-
criminating official, who often views settlement as a concession of
wrongdoing and opposes it for that reason, must approve the offer.
At one agency, the general counsel has exclusive authority to ac-
cept or reject a complaint. That same! general counsel also defends
against the complainant at the hearing illustrating the dual role of'
tllme agency to defend agamst and to a} udlcate dlscnmmatlon com-
p aints. -

In addltmn, the study noted that most oﬂ;en the EEO functions
are a collateral duty for the counselor or investigator, making it
difficult to find the time to address each case adequately. The sur-
vey found a general lack of agency commitment to the EEO proc-
ess. EEO activities had difficulty competing w1th programmatxc pri-
orities of the agency for staff and resources.

Finally,] the study concluded that: “Even 1f one muld eliminate
the actual conflict, one can never ehmmate the perceptmn without
an independent thlrd party dECISIOB maker.”

2. Inequitable delays S

In the current process, short time hmltatmns are nnposed on the
Federal employees. Section 1614 of the CFR, effective October 1
1992, has %wen the agency time limits. However, the Committee

e time limits of S. 404 aré more reasonable. Critical is
the fact that the agency is still pemutted to investigate itself. Addi-
tionally, an agency can control time by extending the time limits.

At every Congressional hearing on the current EEO process, the
message from civil servants is clear—delays discourage employees

from using the process. There are delays at the agency stage as

well as at the Commission. Most agencies fail to meet regulatory -
time frames.. Govemment-\mde, the average time for decision on

the merits by all agencies was 526 days The worst agency was the

‘National Security Agency which took 'an average of 1,467 days in;
. FY 90 to close its cases. At the Department of tate 1t book an av-
.erage of 1,134 days to close its cases in FY 90.". -

. Delays occur because there are no incentives for ei' pressures on
agencies to meet regulatory deadlines or to expedite any stage of

_the complaint processing. Current procedures, mtemal to the agen-
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, €y, are as easxly used to delay resolutlon as they are to medlate dis-
. putes. . .
i+ - The Commlsswn is authonzed to take over cases not complebed

| within'75 days [29. CFR 1613.220(c)], but never does. The Commis-

-sion may also require agencies to expedxte processing in other ways
but virtually never does. However, promises to do so abound in tes-

) | timony on the federal sector regulations which went into effect in
_ ‘ October of 1992. Given no action on the part of the Commission to
1

expedite the process even after intense Congressional criticism over
the last 20 years, the Committee is skeptlc hat the newest prom-
| ises will yield more timely results.
i~ The time delays can have a serious adverse effect on the civil
. servant. In essence, the complainant has been exhausted before the
.administration process has been exhausted. ‘

Testimony from civil servants and their advocates revealed that
short time frames lead to an increased filing of unsupported claims
’as complainants must file quickly just to preserve the claim. An

1:Eloyee must make a decision based on mformatmn available

in the 30 day timeframe and may not have had time to fully
'cons;der all aspects of the claim. In addition, the discriminatory
impact of an event may not be realized until after the current 30
‘day filing period has lapsed. -

The -result is that meritorious complamts are washed out un-
fairly and prematurely. Clearly, this process is not fair to employ-
ees. The effect of an employment practice may be far-removed from
the initiation of the unlawful activity. Under the current 30-day

" time limitation, complaints regarding recent actions by the agency
may be barred because the. policy adopting the action was imple-
mented before the unlawful effects of the rohcy were felt. -

‘The consequences of the decision to file an EEO claim may be
grave. The EEO process depletes complainants of financial and
emotional resources. In addition, retaliation for the ﬁhns of an
EEO complaint can and frequently does occur making the decision
to file a serious one. In FY 1990 over ¥3 of EEQ complamts were.
based on retaliation for use of the EEO process. -

The 180 day period in S. 404 will provide sufficient time to allow
emplo 13_p;ees time to file'a complaint. It will give the complainant
enough time to consult with an advisor or attorney to determine
whether they have claims under Title VII and to determine the
steps required to prosecute such cases resultmg in the filing of
fewer frivolous complaints. , -

Short time frames penahze the cnmplamant for seekmg an ad-
‘ministrative remedy

3. Investlgatwns

The Committee found that the agency’s ablllty to control the in-
formatxon upon which a decision is based allows the agency to con-
trol the outcome of the decision. Complainants essentially can only
take information for their case from an mvestlgatlon developed by
the agency.

The Governmental Affairs Committee conﬁrmed in its investiga-
tion that where agencies are concerned, there was usually a lack
of consistency and quality in mvestlgatlons Two-thirds of inves-
txgabors surveyed said they would not routmely obtain" the SF171,
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~a| personnel form, frequentl critical to the defense that'a person
was not qualified for the jo f . Almost half of the investigators did
- not usually ask the comp ainant and the alleged discriminator to
réspond to each other’s statements. This allows little opportunity
to resolve inconsistencies. ‘A significant number of EEO officials
. who relied on the investigations found them insufficiently Y( robing.
~ Additionally, investigators feel that, as a result of their lack of au- <=
thority, they find it difficult to arrange meetmgs wnth mtnesses
\,and employees accused of dlscnmmatlon o L ‘

4, szedcases o

*S 404 amends title 5 U S.C. section 7702 to revamp what is
known as the “mixed case” procedure. “Mixed case” procedures are

" those in which an em({aloyee alleges that the prohibited personnel
action to be ap rea.l was. based on illegal discrimination. The
Committee found that the last 14 gears have shown serious delays
resulting from this com é;lex procedure creating inequitable results
for the employee. In addition, the development of discrimination

i G . case law may be adversely affected’ by the requ;rement that the
BN - MSPB make the initial determination in the “mixed cases”.
' ‘Currently, an employee alleging a prohibited personnel ractice
foe under section 7702 of Title 5 must first appeal to the MSPB. After
L the MSPB final decision, the employee can then petition the EEOC
BRI : for review on the issue of discrimination. If the MSPB and the
EEOC disagree, a special panel is convened to make the final deci-
sion. Only 3 cases have gone to the special panel in 14 years. An
employee may a.lso use the negotlated gnevance procedure in a
mixed case. :

In S. 404, the employee doea not bounce between the two forums
. A , but section 4(b) requires the employee to choose either the MSFPB,
, T the EEOC, or the negotiated grievance procedure. Once a forum is
chosen the em loyee must stay within that forum with one excep-
_ tion: If the EEOC dismisses the claim of discrimination, the em-
ployee has 20 days to file with the MSPB on the adverse action as-
: pect of the complaint but may not raise the discrimination issue
P previously decided by EEOC. In addition, uniformity is maintained
. through a. provision requiring the MSPB to follow EEQC sub-
stantive case law on the issue of discrimination. If EEOC is the
~ chosen forum, EEOC must follow MSPB case law on the adverse

action issue. s

F D THE IMPOSITION OF SANCTIONS FOR DISCRIMINATORS

. ‘ Under the current EEQ process, employees who illegally dis-
o ] ) cnmmate are not punished for their behavior. In some cases, these
ErAERAE S employees are protected by the agency and the system. Discrimi-
o nating ‘employees are backed by a system that protects and insu-
~ lates them from the consequence of discriminatory acts.
The Committee on Governmental Affairs hearings revealed that
at times, even when egregious discriminatory behavior is found by
- the Commission, victims of discrimination do not feel that those
employees and supervisors guilty of illegal discrimination receive
sufficient punishment for their behavior. There is no clear message
from the agency that discrimination will not be tolerated. On the
contrary, some victims allege that agencies protect, even pmmote
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managers who discriminate against and punish the victims. In tes-
timony offered by Ms, Virginia Delgado there was a clear dem-
' onstration that although the Federal District Court rules that her
| supervisor created a “hostile” work environment, he was never dis-
ciplined. In fact, he was promoted. Former FBI special agent Don
Rochon, in testlmony before the Governmental Affairs Committee
--on October 23, 1991 stated “although there was no doubt that other
‘agents clearly violated the law in harassing me, it was equally

g
4
i

RE] clear that the agency (Department of Justice) expressed no desire

T to take action against them even after the court ruled in my favor.”
C . In testimony presented to the Committee on May 26, 1993, Ms.

r’é Diana Miller, a civil engineer from Pittsburgh, Pennsylvama who

l'is employed by the U.S. Army Co s, told of an incident of sexual
|harassment by her sut?emsor Miller’s supervisor admitted
ithat her description of his unwelcome and offending sexual ad-
!vances was accurate. However, the legal staff at the agency moved
ivery quickly to defend the actions of the supervisor and the legal
‘| officer stated to Governmental Affairs Committee staff that the su-
“pemsor should not be transferred because he was harder to re-
:place than Ms. Miller would be. In fact, the legal staff seemed more
intent on punishing Ms. Miller for reportmg the mcldent than on
| punishing the supervisor for committing the act.
Such testimony prompted the Committee on Govemmental Af-
\fau‘s to investigate more thoroughly the issue of sanctions agamst
_ithose found guilty of illegal discriminatory practices.
' _ o } In 1988, the Commission signed a memorandum of understand-
. : ' img (MOU) with the Office of Special Counsel (OSC) in order to fa-
‘ ) Lo ' cilitate the referral of cases in which the Commission recommended
,that the agency consider discipline of the dlscnmmatmg employee
'for prosecution under title 5, U.S.C., section 1215. Under title 5,
|U.S.C. section 1214, the 0SC may bnng action against an em-
‘ployee before the Merit Systems Protection Board (MSPB). Since .
‘ . 11988, the Commlsamn has referred one case to OSC OSC dechned »
5 \to prosecute : o
' - The Commlttee requested from the Commzssmn a copy of all
'cases since the 1988 MOU in which the Commission found dis- 1
;cnmmanon The Commission provided the Governmental Affairs )
Committee with eleven cases. Of those eleven, the Commission ac-
\tually recommended that the agency consider discipline in seven
cases.
| Between 1988 and 1990, AJs found dlscnmmatmn in 985 cases
'and the Commission found discrimination in 697 cases. Most cases
recommended training of the discriminating employee. In seven
“cases, the AJ or the Commission recommended that the agency
‘consider discipline of the person accused of discrimination. Of those
seven cases, two discriminators actually received a sanction beyond
sensitivity training. Based on the number of times the Commission
-found intentional discrimination in the last three years alone, an
individual who Meially discriminates can antlclpate a sanctmn for
his or her illegal behavior 1% of the time. . ..~
i The Committee finds that under the current acenano, employees
who discriminate do not experience any serious consequence for
their discriminatory behavior and the system has virtually no de-
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R te{rrent effect. The sanctions provisions in this bill are necessary to -
provide a deterrent effect. = T “ C
{ * In March of 1992 the General Accounting Office (GAO) prepared
£ a fact sheet for the Committee on agencies’ costs for discrimination .
complaint counseling and complaint {n-ocessing. The fact sheet
showed the actual and the estimated dollar costs for providing com-
plaint processing FY 1991. The costs were reported by 13 civilian
cabinet departments and 3 Department of Defense agencies. ’
A matter of cost . N o o S '
Together, these agencies reported a total cost of about $139 mil-
" lion for complaint counseling and processing, most of which was for
counseling individuals (about $40 million) and performing original
investi%ations of formal complaints of discrimination ($39 million).
Most of the reported costs were estimates. The agencies also broke
" the costs down into steps in the process. Among GAO’s conclusion:
‘Agencies spent £38 million to investigate complaints

o epars e s

"' i Agencies spent $40 million on counseling S
, i Agencies spent gll million for proposed dispositions
‘ L | Agencies spent $4.2 million on final agency decisions.
L .. The EEOC has estimated that it will need $25 million to cover .
P the cost of the new responsibilities it will undertake. The agencies
f will be losing some of their current EEO processing responsibilities
P . and the Commitiee anticipates savings from this. For example,
v three activities the agencies will no longer perform include: 1) re-

- viewing to accept/reject formal complains, 2) preparing proposed
- . and/or final decisions and 3) issuing final agency decisions. ~ ...
In the GAO report, approximately $24.9 million of the cost of

. £ ‘%any EEO activities may not be erased, but will be diminished.
. , e $38 million currently spent by the agencies to investigate com-

plains is particularly significant because while some investigative
- authority may remain at the agency, most will be done at the P
; EEQC. Even if a marginal reduction in the GAO estimate of $139
Lo million is experienced, it will be more than enough to make the bill
. budget neutral if not provide for tax savings. _ '
o he Committee urges that adeguate time be allowed for transfer-
s ‘ ring adequate resources to the EEOC to implement this Act. The
Office of Management and Budget and the Congress should be
g'\;en enough time to transfer individual agfncEy EEQ operation
; ds and FTE slots from other agencies to the EEQOC, during the
apptropriations process. - o ‘ o ,

. | e IIL HISTORY OF S. 404 - .~ +.
- . ~ ., ‘On February 18, 1993, Senator John Glenn, along with cospon-
- P sorixfl§ Senators Ted Stevens, (R-Alaska), Barbara Mikulski, (D-
e — Maryland), Paul Simon (D-Illinois), Dennis DeConcini (D-Arizona),
. Harris Wofford (D-Pennsylvania), Daniel Akaka (D-Hawaii), Rus-

." ‘ sell Feingold (D-Wisconsin), Kent Conrad (D-North Dakota), John
¥ cCain - ona), Caro, oseley-Braun - 018), dJose
o McCain (R-Arizona), Carol Moseley-B (D-Illinois), Joseph
. Lieberman (D-Connecticut), Carl Levin (D-Michigan). Addition g,
O! Senators Barbara Boxer (D-California), John Rockefeller IV (D-
' ®; West Virginia), and Paul Sarbanes (D-Maryland) have been added
C X | as COSPONsors. : L _ :

i
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- S. 404, if enacted seeks to improve the eﬂ‘ectweness of adminis-
tratlve review of employment discrimination claims made by Fed-
eral employees and for other purposes. The legislation was referred
to the Committee on Governmental Affairs the date of introduction.
. The Committee held a hearing on S. 404, the Federal Employee
. Fairness Act, on May 26, 1993. On June 24 1993, the Committee

| held its markup S. 404 was favorably reported by voice vote, with

one amendment offered by the Chairman Glenn on the clarification

| that federal employees hired under Title 38 of the United States

Code are included in the deﬁmhon of federal employees under the
; leg'xslatlon ,

S. 2801

During the 102nd Congress, Chau'man John Glen.n, along w1th
cosponsoring Senators Ted Stevens, (R-Ak), Barbara Mikulski, (D-
Md), Paul Simon (D-I1), John McCain (R-Az) and Daniel Akaka D-
Hi) on June 3, 1992, introduced S. 2801, the Federal Employee
Fairness Act, a forerunner of S. 404. The bill was subsequently re-
' ferred to the Committee on Governmental Affairs.

The Committee markup was held on August 5, 1992. Chairman

| Glenn offered S. 2801, in the nature of a substltute was favorably

‘reported by voice vote, with two amendments, one offered by Chair-
man Glenn on the handlmg of classified documents and federal em-
gloyees in the intelligence community, and one offered by Senator

t.evens regarding additional due process protections.
the markup, Senator Ted Stevens, a co-sponsor of S.

tection to permit notification to a Federal employee accused of dis-
| crimination and permit such employee the opportunity to attend

i the hearing before an EEQC Administrative Judge and participate

throughout the hearing with counsel or.a personal representative.

sified information gathered by any of the intelligence agencies or
their personnel who may be within any of the Federal agencies.
| The Committee urges the EEOC to promulgate rules to further pro-

| tect such classified information and the personnel of the intel-

hgence agencles throughout the EEO complamt process '

‘IV. COMMITTEE VOTE .

The Commxttee on Governmental Affairs held a markup on S
404 on June 24, 1993. The Committee eed by voice vote to re-
K;rt the bill favorably, with amendment by Chairman John Glenn.

embers present included Chairman Glenn, Senator Levin, Sen-

and Senator Stevens, Senator Cohen, Senator Cochran, and Sen-
ator McCain.

The text of S. 404, as reported is as follows:

_Be it enacted by the Senate and House o Representatwes of the

i United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be clted as the “Federal Employee Faxmess Act of

11993",

2801 oéered an amendment to afford additional due process pro-

Chairman Glenn offered an amendment designed to protect clas-

ator Dorgan, Senator Lieberman, Senator Akaka, Senator Roth,

i -';3:« “Red AR,
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*SEC.}& AMENDMENTS RELATING TO ADMINISTRATIVE DETERMINA-

TION OF FEDERAL EMPLOYEE DISCRIMINATION CLAIMS.
(a), DEFINITIONS.—Section 701 of the wal Rxghts Act of 1964 (42

i S. C 2000e) is amended—': -~

! (1) in paragraph (f) by stnkmg “’I'he term” and insertin “Ex—
» cept when it appears as part of the term ‘Federal employee’,
the term”; and
| (2) by addmg at the end the followmg
“(o) The term ‘Commission’ means the eqzal Empioyment Oppor-
tumty Commission.
“(p) The term ‘entity of the Federal Govemment’ means an entity

-to which section 717(a) applies (including an entity to which an in-

dwxdual may be appointed under chapter 74 of title 38, United

States Code), except that such term does not include the lerary

of Congress.
: “(q) The term Federal employee’ [means an 1nd1v1dual employed

| ‘by, or who applies for employment w1th an entxty of the Federal

Government] means— -

L (1) an individual employed by an entity of the Federal Gov-
ernment, including an individual eppointed to a position under
chapter 74 of title 38, United States Code; and

| “42) an individual who applies for employment with such an
entity, including an individual wko applzes for suck an ap-

~ pointment.
" “r){The term Federal employment’ means employment. by an en-
txtgr of the Federal Government.
(s)| The terms ‘government’, ‘government agency’, and ‘political
subdivision’ do not include an entity of the Federal Government.”.
(b) EEOC DETERMINATION OF FEDERAL EMPLOYMENT DISCRIMI-

' NATION CramMs.—Section 717 of the Civil nghts Act of 1964 (42

U.8.C! 2000e—16) is amended—
(1) in subsection (b)—
/ (A) in the second’ sentence, b redesz atmg paragraphs
(1) through (8) as subparagraphs (A) through .(C), respec-

tivel
\ ym the fourth sentence, by redesxgnatmg paragraphs
“(1 )and (2) as subparagraphs (A) and (B), respectively;

(C) by designating the first through ﬁfth sentences as
- paragraphs (1), (2), (4), (5), and (6), respectively, and in-
denting accordmgly, .
i (D) in paragraph (2) (as demgnated by subparagraph (C)
{ of this paragraph)—
! - (D) in subparagraph (B) (as redes:gnated by subpara-
\' ~ graph (A) of this paragraph) by striking “and” at the
i
|

i

end;

(u) in subparagraph (C) (as redesignated by sub-
paragraph (A) of this paragraph) by stnkmg the pe-
riod and inserting “; and”; an

:(iii) by adding after subpara aph (C) the’ followmg

_“(D) require each entity of the Federal Government—
[ -~ “iXI) to make counseling available to a Federal em-
gloyee who chooses to notify such entity that the employee

elieves such entity has discriminated against the em- .-

ployee in violation of subsectlon (a), for the purpose of try-

l
|
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+ing to resolve the matters w1th respect to wlnch such dls-
~erimination is alleged;.. )
7L “(ID) to assist such employee in 1dentxﬁnng the respond-
. ent required by subsection (cX1) -to be named in a com-
: "plalnt alleging such violation; :
. “(IID) to inform such employee mdlwdually of the proce-
dures and deadlines that apply under thls sectlon ‘to a
claim alleging such discrimination; and -
2 “(IV) to make such counseling avallable throughout ‘the
administrative process; )
- (i) to establish a voluntary alternatlve dlspute resolu-
" tion process, as descnbed in subsectmn (eX1), to reaolve
‘comp laints; .
"') not to dlscourage Federal employees from ﬁlmg
‘ complamts on any matter relatmg to discrimination in vio-
- lation of this section; and )
“(iv) not to require Federal employees to pamclpate in
such counseling or dispute resolution process.”; and -

v (B) by inserting after paragraph (2) (as designated by) |

-

~subparagraph (C) of this paragraph) the following:
“(3) The decision of a Federal employee to forgo such counseling
“or dispute resolution process shall not affect the nghts of such em-

ployee under this title.,”; -+ -

(2) by striking subsectxon (c),
(3) in subsection (d)— -

(AY by striking “(k)” and msertmg “Q)”' s

~ (B) by striking “brought hereunder” and msertmg com-
menced under this section™ and -

(C) by striking ¥ and the same” and all that follows and .
inserting a period 'and the following: “The head of the de-
partment, agency, or other entity of the Federal Govern-

-ment in-which discrimination in violation of subsection (a)
is alleged to have occurred shall be the defendant in a civil
action alleging such violation. In any action or proceeding
“under this section, the court, in the discretion of the court, -~
may allow the prevailing party (other than an entity of the
Federal Government) a reasonable attorney’s fee (including
-expert fees and other litigation expenses), costs, and the
same interest to compensate for delay in payment as a.
court has authority to award under section 706(k).”;
(4) by redesignating subsections (d) and -(e) as subsectxons
(m) and (n), respectively; .
(5) by inserting after subsectlon b) the following: - :

“(c)(l)(A) Except as provided in subparagraph (B), a complamt
filed by or on behalf of a Federal employee or a class of Federal
employees and alleging a claim of discrimination arising under sub-
section (a) or paragraph (4) shall— ' .

“(i) name as the respondent the ‘head of the department
agency, or other entlty of the Federal Government in which
- such discrimination is alleged to have occurred (referred to in
this section as the ‘respondent’); and

“(ii) be filed with the respondent, or with the Commlssxon, o
not later than 180 days after the alleged dlscnmmatlon oceurs.
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“(B) A complamt descnbed in suhparagraph (A) shall be consxd-

" ered to be filed in compliance with subparagraph (A), if not later

thanllSO days after the alleged discrimination occurs, the com-
‘plaint is filed— " -
“(i) with such department .agency, or entity; or
1 “(ii) if the complaint does not arise out of a dispute with an
agency within the intelligence community, as defined by Exec-
utive order, with any other entity of the Federal Govemment
. regardless of the respondent named.
“(2) If the complaint is filed with an entity of the Federal Gov-
ernment other than the department, agency, or entity in whlch

.. such discrimination is alleged to have occurred—

“(A) the entity (other than the Commission) with ' whom the
complamt is filed shall transmit the complaint to the Commis-
sion, not later than 15 days after receiving the complaint; and

L“(B) the Commission shall transmit a copy of the complaint,
not lgter than 10 days after receiving the complamt to the re-

- spondent. -

“(3%A) Not later than 3 days after the respondent receives the
complamt from a -source other than the Commission, the respond-
ent shall notify the Commission that the respondent has received
the complaint and shall inform the Commission of the identity of
the Federal employee aggneved by the dlscnmmatxon alleged in
the complaint.

’ “(B)iNot later than 10 days after the respondent or t;he Merit
Systems Protection Board receives the complaint from a source
other than the Commission, the respondent or the Board shall
transmit to the Commission a copy of the complaint.

“(4XA) No person shall, by reason of the fact that a Federal em-
ployee|or an authorized representattve of Federal employees has
filed, instituted, or caused to be filed or instituted any proceeding
under thls sectlon or has testified or is about to testify in any pro-

ceeding resulting from the admzmstratmn or enforcement of this

section— . -
1(1) dxscharge the employee or representative;
“(ii) discriminate against the employee or representative in
administering a performance-ratmg plan under chapter 43 of
. - title 5, United States Code;
: “l(m) in any other way dxscnmmate agamst the employee or
representative; or

“(iv) cause another person to take an actxon described in-

clause (i), (ii), or (iii)..

“(B) Any Federal employee or representatxve of Federal employ-
ees who believes that the employee or representative has been dis-
charged or otherwise discriminated against by any person in viola-
tion of sub%)a)ragraph (A), may file a complaint in accordance with

1

“(d)(l) Throughout the penod begmnmg on the date the respond-
ent receives the complaint and endin g on the latest date by which
all admxmstratwe and judicial proceedings available under this sec-
tion have been concluded with respect to such claim, the respond-

. ent shall collect and preserve documents and information (includ-

ing the ‘complalnt) that are relevant to such clalm including not
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less than the documents and mformatxon that comply thh rules is- :
sued by the Commission. ‘
" ““(2) If the complaint alleges that a person has— -

“(A) participated in the discrimination that is the basm for
- the complaint; or

. “(B) at the time of the discrimination—

“(i) was a supervisor of the Federal employee subJect to
. the discrimination; -

““(ii) was aware of the discrimination; and '
“(iii) failed to make reasonable efforts to curtail or miti.
- gate the discrimination, =
the respondent shall ensure that the person shall not be designated
to carry out the regmrements ‘of paragraph (1), or to conduct any
investigation related to the complaint. :
“(e)(1XA) The respondent shall make reasonable efforts to concil-

iate each claim alleged in the complaint through -alternative dis-
‘pute resolution procedures during— -

“i) the 30-day period;or .-
“(ii) with the written consent of the aggrxeved Federal em-
ployee, the 60-day period,
begmmng on the date the respondent receives the complaint. -

(B) Alternative dispute resolution under this 8 aragraph ma
clude a conciliator described in subparagraph (C), the respon e
and the ag%neved Federal employee in a process involving meet-
ings with the parties separately or jointly for the purposes of re-

solving the dis Fute between the parties.

“(C) A conciliator shall be appointed by the Commlssmn to con-
sider each complaint filed under this section. The Commission shall
appoint a conciliator after considering any candidate who is rec-
ommended to the Director by the Federal Mediation and Concilia-
tion Service, the Administrative Conference of the United States, -
or organizations composed primarily of mdxv:duals experienced in .
adjudicating or arbltratmg personnel matters.

“(2) Before the e énratlon of the applicable period specified in
pﬁ;lalgraph (1XA) and with respect to such claim, the respondent

“(A) enter into a settiement agreement with such Federal
- employee; or

© “(B) give formal written notice to such Federal employee that

such Federal employee may, before the expiration of the 90-day

period beginning on the ate such Federal employee receives
such notice, either—

44) file with the Commlsswn-—

“I) a written request for a determmataon of such
claim under subsection (f) by an administrative judge
of the Commission; -

“(II) if such claim alleges an action appealable to the
Merit System Protection Board, ‘a written request

~electing that a determination of 'such claim be made

" "under the procedures specified in either subparagraph

‘ (é&)dor (B) of section 7702(aX2) of title 5, United States
ode; or -

“(III) if such claim alleges a gnevance that is subject

. to sectmn 7121 of txtle 5 Umted States Code but not
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- ‘appealable to the Merit Systems Protectmn Board a
"written request to raise such claim under the adminis-
" trative and judicial procedures provided in such sec-
tion 7121 0r =
“(ii) commence a civil ‘action in an approprxate district
: e?urt of the United States for de novo review of such
claim. .
‘ “(3) Such Federal employee may file a written request described
in paragraph (2XB)i), or commence a civil action descnbed in para-
graph (2XBXii), at any time— -
..} “A) after the expiration of the apphcable penod specxﬁed in
paragraph (1XA); and
-“B) be{oz-e) the expiration of the 90-day period specified in
aragraph (2
“(f)(l)(A) If such Federal employee files a written request under
subsectxon (eX2)XBXiXI) and in accordance with subsection (eX3)
th the Commission for a determination under this subsection of
the clann described in subsection (a), the Commission shall trans-

‘mit 'a copy of such request to the respondent and shall ap mt an

administrative judge of the Commission to determine su

“B) If such Federal emgloyee files a written request under
subclause (II) or (III) of subsection (eX2)BXi) and in ‘accordance
vn.th section (eX3), the Commission shall transmit, not later than

"~ 10 days after receipt of such request, the request to the appropriate

agency for determination.

“(2) Immediately after receiving a copy of a request under sub-
section (e)X2XBXi), the respondent shall transmit a copy of all docu-
ments and information collected by the respondent under sub-
sectibn (d) with respect to such claim—
| “(A) to the Commission if such requeet is for a determination
under this subsection; or

| “B) to the Merit Systems Protection ‘Board if such request
* "is for a determination under the procedures specified in section
_ 7702(aX2XA) of title 5, United States Code. -

“(3XAXi) If the administrative judge determines there are reason-
able grounds to believe that to carry out the purposes of this sec-
tion it is necessary to stay a personnel action by the respondent
against the aggrieved Federal employee, the administrative judge
may request any member of the Commission to issue a stay against
such personnel action for 15 calendar days.

. “(u}A stay requested under clause (i) shall take effect on the ear-
er of—
“(I) the order of such member, and E
“(II) the fourth calendar day (excluding Saturday, Sunday,
and any legal pubhc holiday) following the date on which such
stay is requested

“B) The administrative judge may request any member of the

Commxssxon to extend, for a period not to exceed 30 calendar days,

* a stay issued under subparagraph (A).

“(C) The administrative ju ge may request the Commission to ex-
the Commission considers to be ap-
?ropnate beyond the period in effect under subparagraph (A) or
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“(D) Members of the Commission shall have authority to issue
and extend a stay for the periods referred to in subparagraphs (A) -
and (B), respectively. The Commission shall have authority to ex-
tend a stay in accordance with subpara%aph (C) for any period.

“(E) The respondent shall comply with a stay in effect under this

“(4XA) The administrative judge shall determine whether the

.

 documents and information received under paragraph (2) comply

with subsection (d) and are complete and accurate. :
. “(B) If the administrative judge finds that the respondent has
failed to produce the documents and information necessary to com-
ply with such subsection, the administrative judge shall, in the ab-
sence of good cause shown by the respondent, impose any of the
sanctions specified in paragraph (6)?8) and shall require the
respondent— .
“i) to obtain any additional documents and information nec-
essary to comply with such subsection; and : ’
“(ii) to correct any inaccuracy in the documents and informa-
tion so received. | - : N
“(5)A) After examining the documents and information received
under paragraph (4), the administrative judge shall issue an order
dismissing—
“(i) any frivolous claim alleged in the complaint; and
“(ii) the complaint if it fails to state a nonfrivolous claim for
_which relief may be granted under this section. :
“BXi) If a claim or the complaint is dismissed under subpara-

. graph (A), the administrative judge shall give formal written notice

to the aggrieved Federal employee that such Federal employee
may, before the expiration of the 90-day period beginning on the

" date such Federal employee receives such notice—

“I) file with the Commission a written request for review of
such order; or ~

“(1I) commence a civil action in an appropriate district court
of the United States for de novo review of such claim or such
complaint. : :

“(ii) Such Federal employee may commence such civil action in
the 90-day period specified in clause (i).

“(6)A)i) If the complaint is not dismissed under paragraph
(5XA), the administrative judge shall make a determination, after
an opportunity for a hearing, on the merits of each claim that is
not dismissed under such paragraph. The administrative judge
shall make a determination on the merits of any other nonfrivolous
claim under this section, and on any action such Federal employee
may appeal to the Merit Systems Protection Board, reasonably ex-
pected to arise from the facts on which the complaint is based.

“(ii) In making the determination required by clause (i), the ad-
ministrative judge shall— ~ ‘

“(I) decide whether the aggrieved Federal employee was the
subject of unlawful intentional discrimination in a department,
agency, or other entity of the Federal Government under this
title, section 102 of the Americans with Disabilities Act of
1990, section 501 of the Rehabilitation Act of 1973, section 4
of the Age Discrimination in Employment Act of 1967, or the |
Equal Pay Act of 1963; ' ’
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“(Imn if the employee was the subject of such dlscnmmatxon,
contem?oraneously xdentxfy the person who engaged in such
discrimination; and
| “(III) notify the person 1dent1ﬁed m subclause (II) of the com-
plaint and the allegations raised in the complaint. =

_“(m) As soon as practicable, the administrative Judge shall—

| “0) determine whether the administrative proceeding with
res‘rect to such claim may be maintained as a class proceeding;
an

| “(ID) if the administrative prooeedmg may be s0 maintained,
describe persons whom the admmxstratxve judge finds to be
members of such class.

“(B) With respect to such claim, a party may conduct discovery
by such means as may be available in a civil action to the extent
determined to be appro Jmate by the administrative judge.

“C) If the aggrieve Federal employee or the respondent fails
without good cause to respond fully and in a timely fashion to a
request made or approved by the administrative judge for informa-
tion or the attendance of a w1tness, ‘and if such information or such
witness is solely in the control of the party who fails to respond,

~ the adnnmstratwe judge may, in appropriate circumstances—

\ (i) draw an adverse inference that the requested informa-
tlon, or the testimony of the requested witness, would have re-
flected unfavorably on the party who fails to respond; :
- {“(ii) consider the matters to which such information or such-
teas:gmony pertains to be estabhshed in favor of the opposmg

P
(m) (fxclude other evidence offered by the party who fails to
“respond;
, {(iv) grant full or partial relief to the aggrieved Federal em-
P oyee, or
“(v) take such other action as the administrative judge con-
siders to be appropriate.
“(D) In a hearing on a claim, the administrative judge shall—-
“(i) limit att;endance to persons who have a direct connection
. with such claim;
“(n) bring out pertinent facts and relevant employment prac-
tices and policies, but—
‘:gI) exclude lrrelevant or unduly repetitious mformatlon,
an
“ID not a 85-1;113 the Federal Rules of Evidence strictly;
“(iii) permit parties to examine’ and cross-examine wit-
nesses;
o Xiv) ré—:quxre that testlmony be given under oath or affirma-
tion; an
“(v) permit the person notxﬁed in subparagraph (A)(n)(III) to
appear at the hearing— _
“(I) in person; or
“II) by or with counsel or another duly quahfied rep-
resentatxve
“E) At the request of any party or the administrative Judge,
transcript of all or part of such hearing shall be provided in a time-
ly manner and simultaneously to the parties and the Commission.
The respondent shall bear the cost. of pmvxdmg such transcript.
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“F) The admmnstratwe judge shall have authority—
“(i) to administer oaths and affirmation;
“(ii) to regulate the course of hearings;
“(iii) to rule on offers of proof and receive evidence;
“(iv) to issue subpoenas to compel—
“(I) the production of documents or information by the
~ entity of the Federal Government in which discrimination
is alleged to have occurred; and :
“(II) the attendance of witnesses who are Federal officers
or employees of such entity;
“(v) to request the Commission to issue subpoenas to compel
_the production of documents or information by any other entity
of the Federal Government and the attendance of other wit-
© nesses, except that any witness who is not an officer or em-
ployee of an entity of the Federal Government— -
: “(I) may be compelled only to attend any place—
“(aa) less than 100 miles from the place where such
witness resides, is employed, transacts business in
" person, or is served; or
“(bb) at such other convenient place as is fixed by
. the administrative judge; an
“(II) shall be paid fees and allowances, by the party that
requests the subpoena, to the same extent that fees and al-
_lowances are paid to witnesses under chapter 119 of tltle
28, United States Code;
“(vi) 'to exclude witnesses whose testimony would be unduly
getltlous,
(vii) to exclude any person from a hearing for contumacmus
conduct, or for misbehavior, that obstructs such heanng. and.
“(vm) to grant any and all relief of a kind described in sub-

sections (g) and (k) of section 706.
“(G) The administrative judge and Commission shall have au--

: ,,\thonty to award a reasonable attorney’s fee (including expert fees

and other litigation expenses), costs, and the same interest to com-
pensate for delay in payment as a court has authority to award

" under section 706(k).

| “H) The Commission shall have authonty to issue subpoenas de-
scribed in subparagraph (F)(v).

l “I) In the case of contuma% or failure to obey a subpoena issued
under subparagraph (F), the United States district court for the ju-
dicial district in- which the person to whom the subpoena is ad-

, dressed resides or is served mag issue an order requiring such per-

son to appear at any designated place to testify or to produce docu-

: mentary or other evidence,

“(7)(A)(1) The administrative judge shall issue a written order
makmg the determination required by paragraph (6XA), and grant-
ing or denying relief.

i “(i) The order shall not be reviewable by the respondent and the -
respondent shall have no authority to modify or vacate the order.
| “(iii) Except as provided in clause (iv) or subparagraph (B), the
admxmstratxve judge shall issue the order not later than—
© “(I) 210 days after the complaint containing such clsim is -
filed on behalf of a Federal employee; or .

e 2N




| %II) 270 days after the complaint containing such claim is
" filed on behalf of a class of Federal employees. '

“(iv) The time periods described in clause (i) shall not begin run-

' ning|until 30 days after the administrative judge is assigned to the
" case if the administrative judge certifies, in writing, that such 30-

day period is needed to secure additional documents or information

.. from/ the respondent to have a complete administrative record.

~“B) The administrative Il;udge shall issue such order not later
than 30 days after the applicable period specified in subparagraph
(A) if the administrative judge certifies in writing, before the expi-
ration of such applicable period— ' , :

| “4) that such 30-day period is necessary to make such deter-

mination; and , ' :

| “(ii) the particular and unusual circumstances that prevent
the administrative judge from complying with the applicable

1

B o Sen'od specified in subparagraph (A).

The administrative judge may apgly to the Commission to

extend any period applicable under subparagraph (A) or (B) if
" manifest injustice would occur in the absence of such an extension.

“D) If the aggrieved Federal employee shows that such extension
would prejudice a claim of, or otherwise harm, such Federal em-

- ployee, the Commission—

- “(i) may not grant such extension; or - - o
“(ii) shall terminate such extension. - o ‘
“(E) In addition to findings of fact and conclusions of law, includ-
ing findings and conclusions pertaining specifically to the decision
and identification described in paragraph (6XAXii), such order shall
include formal written notice to each party that before the expira-

“tion of the 90-day period beginnipg on the datg such party receives

order— : A

“(i) the aggrieved Federal employee may commence a civil ac-
tion in an appropriate district court of the United States for de
novo review of a claim with respect to which such order is is-
sued; and ' , ’ :
| “(ii) unless a civil action is commericed in such 90-day period
under clause (i) with respect to such claim, any party may file
with the Commission a written request for review of the deter-
mination made, and relief granted or denied, in such order

" with respect to such claim. o :

“(K) Such Federal employee may commence such civil action at

such

' any time—

| “i) after the expiration of the applicable period specified in
subparagraph (A) or (B), and

i “(ii) before the expiration of the 90-day period beginning on
the date such Federal employee receives an order described in
sub aragraph (A). :

“(G) The determination made, and relief granted, in such order
with \reSpect to a particular claim shall be enforceable immediately,
if such order applies to more than one claim and if such employee
does not— - ' :

-1 (i) commence a civil action in accordance with subparagraph
(EXi) with respect to the claim; or -
~| “ii) request review in accordance with subparagraph (EXii)
- with respect to the claim, - : : i ‘
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 “gX1) If a party timely files a written request in accordance with
subsection (f}5)XBXi) or (N(7XEXii) with the Commission for review
‘of the determination made, and relief granted or denied, with re-

spect to a claim in such order, then the Commission shall imme-

. diately transmit a copy of such request to the other parties in-

volved and to the administrative judge who issued such order.

“(2) Not later than 7 days after receiving a copy of such request, - o
~the administrative judge shall transmit to the Commission the

record of the proceeding on which such order is based, including all

docume?;)s and information collected by the respondent under sub-
section (d). . ‘ o o
- *(3XA) After allowing the parties to file briefs with respect to
. such determination, the Commission shall issue an order a plicable

with respect to such claim affirming, reversing, or modifying the

later than— '

“(i) 150 days after receiving such request; or .
“(ii) 30 days after such 150-day period if the Commission cer-
tifies in writing, before the expiration of such 150-day period—
© . (1) that such 30-day period is necessary to review such
- claim; and ‘ L S
“(II) the particular and unusual circamstances that pre-

vent the Commission from complying with clause (i).

“B) The Commission shall affirm the determination made, and

~ relief granted or denied, by the administrative jud%e with respect
~ to such claim if such determination and such relie

_ are supported
by substantial evidence in the record taken as a whole. The find-

- ings of fact of the administrative judge shall be conclusive unless
- the Commission determines that they are clearly erroneous.

“(C) In addition to findings of fact and conclusions of law, includ-
ing findings and conclusions pertaining specifically to the decision
and identification described in subsection (fX6)(AXii), the Commis-
sion shall include in the order of the Commission formal written
notice to the aggrieved Federal employee that, before the expiration
of the 90-day period beginning on the date such Federal employee
receives such order, such Federal employee may commence a civil
action in an appropriate district court of the United States for de
novo review of a claim with respect to which such order is issued.
“(D) Such Federal employee may commence such civil action at
any time— .

“(i) after the expiration of the applicable period specified in
subparagraph (A); and o

- subparagraph (C).

(fX7XF) and (gX3XD), an aggrieved Federal employee rrm{I com-
mence a civil action in an appropriate district court of the United
States for de novo review of a claim— - .

“(A) during the period beginning 300 days after the Federal
employee timely requests an administrative determination

the date the administrative judge issues an order under such
subsection with respect to such claim; and - -

IUREENRPEL S

applicable provisions of the order of the administrative judge not

“(ii) before the expiration of the 90-day beriod* specified in .
“(hX1) In addition to the periods authorized by subsections a

- under subsection (f) with respect to such claim and ending on
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“(B) during the period beginning 180 days after such Federal
.| employee timely requests review under subsection (g) of such
| determination with respect to such claim and ending on the
date the Commission issues an order under such subsection
with respect to such claim. . - ) .
“i(2) Whenever a civil action is commenced timely and otherwise

~ in accordance with this section to determine the merits of a claim
" arising under this section, the jurisdiction of the administrative

judge or the Commission (as the case may be) to determine the

“(i) A Federal employee who prevails on a,cllaim' ”hrisin'g'under‘

' this section, or the Commission, may bring a civil action in an ap-
propriate district court of the United States to enforce—

“(1) the provisions of a settlement agreement applicable to
suchclaim; -~ - E .
“(2) the provisions of an order issued by an administrative
judge under subsection (f{7XA) applicable to such claim if—
“(A) a request is not timely filed of such claim under .
" subsection (gX1) for review of such claim by the Commis-
" sion; and N ' : B
“(B) a civil action is not timely commenced under sub-
section (H(7TXF) for de novo review of such claim; or
~“(3) the provisions of an order issued by the Commission
under subsection (gX3XA) applicable to such claim if a civil ac-
“tion is not commenced timely under subsection (gX3XD) for de
novo review of such claim,
“j) Any amount awarded under this section (including fees, costs,
and interest awarded under subsection (F{6X@G)), or under title 28,

"United States Code, with res to a violation of subsection (a),

shall be paid by the entity of the Federal Government that violated
such subsection from any funds made available to such entity by
apyropriation or otherwise. . ,

(kX1) An entity of the Federal Government against which a
claim of discrimination’ or retaliation is alleged under this section
shall grant the aggrieved Federal employee a reasonable amount of .
official time, in accordance with regulations issued by the Commis-
sion, to prepare an administrative complaint based on such allega-
tion and to participate in administrative proceedings relating to
such claim. = ' : . , ]

“(2) An entity of the Federal Government against which a claim
of discrimination is alleged in a complaint filed in a civil action
under this section shall grant the aggrieved Federal employee paid

. leave for time reasonably expended to prepare for, and participate

in, such civil action. Such leave shall be granted in accordance with
regulations issued by the Commission, except that such leave shall
include reasonable time for— ' : ‘

“(A) attendance at depositions; ‘

“(B) meetings with counsel; o

“(C) other ordinary and legitimate undertakings in such civil
action, that require the presence of such Federal employee; and

“(D) attendance at such civil action.
“(3) If the administrative judge or the Commission (as the case -
may be), makes or affirms a determination of intentional unlawful
discrimination as described in subsection (f{6XA), the administra-
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tive judge or Commission, respectively, shall, not later than 30 -
days after issuing the order described in subsection (fX7) or (gX3),
as appropriate, submit to the Special Counsel the order and a cop
of the record compiled at any hearing on which the order is basec{
_ *“(4XA) On receipt of the submission described in paragraph (3),
the Special Counsel shall conduct an investigation in accordance
with section 1214 of title 5§, United States Code, and may initiate
rson identified in a deter-
mination described in subsection (fX6XA)XiiXII), if the Special
Counsel finds that the requirements of section 1215 of title 5, Unit-
ed States Code, have been satisfied. L .

“B) The Sgecial Counsel shall conduct such proceedings in ac-
cordance with such section, and shall accord to the person de-
scribed in subpara, h (A) the rights available to the person
under such section, including agﬁlicable due process rights.

“(C) The Special Counsel shall impose appropriate sanctions on
such person. : o

“1) This section, as in effect immediately before the effective date
of the Federal Employee Fairness Act of 1993, shall apply with re-
spect to employment in the Library of Congress.”; and »

(6) by adding at the end the following new subsections:

“(oX1) Each respondent that is the subject of a complaint that
has not been resolved under this section, or that has been resolved
under this section within the most recent calendar year, shall pre-
‘pare a report. The re&ort shall contain information nle}garding the
complaint, including the resolution of the complaint if applicable,
and the measures taken by the respondent to lower the average
number of days necessary to resolve such complaints.
“(2) Not later than October 1 of each year, the respondent shall
submit to the Commission the report described in paragraph (1).
“(3) Not later than December 1 of each year, the Commission
shall submit to the appropriate committees of the House of Rep-
|resentatives and of the Senate a report summarizing the informa-
tion contained in the reports submitted in accordance with para-

graph (2). ‘

“(pX1) The Commission, in consultation with the Director of
Central Intelligence, the Secretary of Defense, and the Director of
ithe Information Security Oversight Office of the General Services
‘Administration, shall promulgate regulations to ensure the protec-
tion of classified information and national security information in
administrative proceedings under this section. Such regulations
shall g;ovide, among other things, that complaints under this sec-
tion that bear upon classified information shall be handled only by
~such administrative judges, Commission personnel, and conciliators
as have been granted appropriate security clearances.
| “(2) For the purposes of paragraph (1), the term ‘classified infor-
mation’ has the meaning given the term in section 606(1) of the
|N'at;itsnal Security Act of 1947 (50 U.S.C. 426(1)).".

SEC. 3. AME‘P;DCI}IENTS TO THE AGE DISCRIMINATION IN EMPLOYMENT
(a) ENFORCEMENT BY EEOC.—Section 15 of the Age Discrimina-

tion in Employment Act of 1967 (29 U.S.C. 633a) is amended— -

(1) by striking subsections (¢) and (d); and
(2) by inserting after subsection (b) the following:

U RS VR S uRe e
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{(cX1) Any individual aggrieved by a vmlatlon of subsection (a)
may file a complaint with the Equal Employment Opportunity
Commission in accordance with subsections (¢) through (m), and
subsections (o) and (p), of section 717 of the Civil Rights Act of
1964.
“2) Except as pro\nded in subsection (d) and paragraph (3), such

‘subsections of section 717 shall alply to a violation alleged in a

complaint filed under paragraph (1) in the same manner as such

~section applies to a claim arising under section 717 of such Act.

(3). The Equal Employment Opportunity Commission, and the

"admlmstratxve judges of the Commission, shall have authority to

award such legal or equitable relief as will effectuate the purposes

| ~ of this Act to an individual described in paragraph (1) with respect

to a complaint filed under this subsection. -

4

“(dX1) If an individual aggrieved by a violation of this section -

'does not file a complaint under subsection (cX1), such individual

may commence a civil action in an appropriate district court of the

‘ Umted States for de novo review of such violation—

“(A) not less than 30 days after filing with the Equal Em-
ployment Opportunity Commission a notice of intent to com-
mence such action; and

“(B) not more than 2 years after the alleged. vlolatxon of this
section occurs.

4(2) On receiving such notice, the Equal Employment Oppor-
tumty Commission shall—

“(A) promptly notify all gersons named in such notice as pro-
| spective defendants in such action; an
“(B) take any appropriate action to ensure the elimination of
any unlawful practice.

3 xcept as provided in paragraph (4), section 717(m) of the
Clvﬂ Rights Act of 1964 (as redesignated by section 2 of the Fed-
era] Employee Fairness Act of 1993) shall apply to civil actions

. commenced under this subsection in the same manner as such sec-

tion a plies to civil actions commenced under section 717 of the
Civil Rights Act of 1964.
“(4) T e court described in paragraph (1) shall have authority to

A ~award such legal or equitable relief as will effectuate the purposes
. of thzs Act to an individual described in paragraph (1) in an action

commenced under this subsection.”.
(b) OpPORTUNITY TO COMMENCE CIVIL ACTION.—If a complaint

- filed under section 15 of the Age Discrimination in Employment

Act of 1967 (29 U.S.C. 633a) with the Equal Employment Oppor-
tunity Commission is pending in the period beginning on the date
of the enactment of this Act and ending on December 31, 1993, the

- individual who filed such complaint may commence a civil action

under such section not later than June 30, 1994.

SEC 4. AMENDMENTS TO TITLE 5, UNITED STATES CODE. o
(a) GRIEVANCE PROCEDURES.—Section 7121 of title 5, United
States Code, is amended—
(1) in subsection (a)(1) by msertmg admxmstratwe after
“exclusive”; and - .
(2) in subsection (d)—
(A) by inserting “( 1)” after “(d)”
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* (B) in the first and second sentences by striking “An” :
j‘.‘and maertmg “Exoept as’ provxded in paragraph (2 -an”; -

(C) in the last sentence tK striking “Selection” and all
tixlxmt follows through any o

g: .
“(3) An employee may commence, not later than 120 days after

Va final decision, a civil action in an g;propnate dxstnct court of the
United States for de novo review of a"; and -

(D) by inserting after the seoond sentence the followmg'

' “2) Matters covered under section 7702 of this title, or under a

. law administered by the Equal Employment Opportunity Commis-

" sion, may be raised under the nfotxated grievance procedure in ac-
cordance with this sectlon an em Iog elects under

_subclause (II) or (III) of section 717(e)(2)(B)(1§) the Civil Rights
Act of 1964 to proceed under this section.”.

- _(b) ACTIONS INVOLVING DISCRIMINATION.—Section 7702 of title 5,
Umted States Code, is amended to read as follows' :

“§ 7702, Actions involving discrimination

“aX1) Notwithstanding any other provision of law, in the case of
any em loyee or applicant for employment who—
“(A) is affected by an action which the employee or applicant
may appeal to the Merit System Protection Board; and
“B) alleges that a basis for ‘the action was discrimination
prohxbxted y—
“(i) section 717 of the Civil Rights Act of 1964 (42 U.S.C.
2000e-18);
" “(ii) section 6(d) of the Fa.xr Labor Standards Act of 1938
(29 U.S.C. 206(d));
U‘gm) ;ggglon 501 of the Rehabilitation Act of 1973 (29
“(iv) sections 12 and 15 of the Age Discrimination in Em-
ployment Act of 1967 (29 U.S.C. 631 and 633a); or :
“(v) any rule, regulation, or policy directive prescribed
. under any provision of law described in clauses (i) through
. (iv) of this subparagraph,
the em(ployee or apphcant may raise the action as pmvxded in para

“(2) For F rposes of paragraph (1), the employee shall raise the
action by filing a complaint with the Equal Employment 0;3»0
tunity Commission in accordance with section 717 of the
Rights Act of 1964 and shall make a request under section
TY7(eX2XBX({) se]ectmg the procedures specified in one of the foi-
lowing subparagr: aAJ

“(A) The a mxmstratxve and judicial procedures promded
_under sections 7701 and 7703.

“(B) The administrative and Judlcxal pmceduz-es provided
under section 7121, -

“C) The administrative and judicial procedures provxded
under section 717 of the Civil Rights Act of 1964.

“(3) The agency (including the Board and the Equal Employment :

Opportunity Commission) that carries out such procedures shall
apply the substantive law that is applied by the agency that ad-

er” and inserting the follow- -
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:zmmaters the amcular law referred to in subsection (a)(l) that

prohlblts the conduct alleged to be the basm of the action referred
to in subsection (a)}1XA).
: “(b)(l) Except as. provzded in paragraph (2), the employee shall
have 90 days in which to raise the action under the lx;rocedures
spec;ﬁed in subpa afraph (A)or (B) of subsection (aX2),

' “(A) an eé)oyee elects the procedures specxﬁed in sub-
section (a)}(2XC);
. “B) the Equal Employment Oppo rtumg Comxmssmn dis-
misses under section 717(f)(5XA) of the Civil hts Act of
1964 a clalm that is based on the action ralsed y the em-

ployee.
(2) 0 allegatxon of a kmd described i m subsectlon (aX1XB) may
raised under this subsection.
(c) If at any time after the 120th day following an election made
under section 717(eX2XBX(i) of the Civil Rights Act of 1964 to raise
an|action under the procedures specified in subsection (a)(2XA) of
this section there is no judicially reviewable action, an employee
shall be entitled to file, not later than 240 days after making such
electmn, a civil action in an &pmpnate district court of the United
States for de novo review of the action raised under subsection (a).

“d) Nothing in this section shall be construed to affect the right
to trial de novo under any provision of law described in subsection
(a)( 1) after a judicially reviewable action.”.

SEC 5. ISSUANCE OF PROCEDURAL GU!DE!B*IES AND NOTICE RULES.

Not later than 1 year after the date of the enactment of this Act,
the Equal Employment Opportunity Commission shall issue—

(1) rules to assist entities of the Federal Government in com-
pl g with section 717(d) of the Civil Rights Act of 1964, as

adde section 2 of this Act, and

(2) rules establishing—

(A) a uniform written official notice to be used to com ly
with section 717 of such Act, as added by sectmn 2 of
Act; and :

(B) requirements applicable to collecting and prese eﬁ
documents and information under sectlon 717(d) as add
by section 2 of this Act.

SEC. 6. TECHNICAL AMENDMENTS.

(a) CIviL RIGHTS ACT OF 1964.—Subsections (b) and (c) of section
717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16 (b) and (c))
are|amended by stnkm “Civil Semce Commission” each place it
appears and inserting “Commission”. :

b) CIviL RIGHTS ACT OF 1991 —The second sentence of section
307(h) of the Civil Rights Act of 1991 (2 U.S.C. 1207(h)) is amended
by stnkmg “section 15(c)” and all that follows and inserting “sec-
tlon 15(d)(4) of the Age Discrimination in Employment Act of 1967
(29 IU S.C. 633a(d)X4).". - -

SEC 7. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

(a) EFFECTIVE DATE.—Except as tﬁ:’t)\ﬁd&d in subsection (b}, this
Act|and the amendments made by Act shall take effect on Jan-
uary 1, 1994.

(5) APPLICATION OF AMENDMENTS.—The amendments made by
th181 Act (other than sectlons 3 and 4) shall apply only wlth respect
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to comglaints filed under section 717 of the Civil Ri%hts Act of 1964
(42 U.S.C. 2000e~-16) on or after the effective date of this Act. .=

- ©  V.SECTION-BY-SECTION ANALYSIS -~

~ Section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e) is
amended (A, B, and C) ' S o B

Subsection D)D) _ . ‘ ma_ula_ Se"\“”"‘ (2
§)) uires each:agency to make counselinf i e

out the EEOC process on the rights and obligations (under the %%A ngby\% .

process) of the individual employed by, or who applies for employ- . ) )

ment with, an entity of the Federal government, who chooses to no- Ayl lobls o onip W ~ W

tify the agency that they believe the agency has discriminated , ,

against them. Forbids the agencylto discourage Federal employees, . . -

from filing complaints. M oo
~ (2) Requires the agency to establish a volunta%‘(él@ﬁ?’m T iy
pute resolution process to resolve\ the complaint. Failure to accept ,
sxlxch arbitration is lnot; a bar to the filing of a com-’ PN ,
plaint, - _ . ' ' : / ANy [
(3) Requires the Federal employee to file a complaint with the qa &_‘{(3 }@@}Aa@é»ﬂ% MC) ~
- agency or EEQC within 180-days after a discriminatory event. Lol -
(4).Establishes-that-acomplaint[filed without-naming the-correct :
defendant, but filed.in.a_timely-fashion; will-be-considered-filed-in .
g__o,(x_l liamcﬁvithathe'mt.-. at B} < .
‘ &E&a ;'shes-anpreeedurai;%‘ pathway where elaims filed with an .
incorrect._respondent-will-be-followed-to~the " Comimission, and the . .
. Commission will.then-notify-the'respondént. . =~ =
(6) Requires the agency against|whom the claim is being made,
to collect and keep, from the day on which the aglen receives the
~complaint to the end of all administrative and judicial proceedi
11 information and documents pertaining to the claim IS
(ThRequires the agency, withingda days (p ay extension
w by written consent of the aggrieved party) of filing the complaint
_ to either: attempt to conciliate the claim;“énter into a settlement
P ‘ .
on afmement;;\or give the complainant a written notice of the com-

resit ‘ |
aft &g plainant’s ri%ht to either petition the commission for a determi g
| e tion=of*the-claim-or.file.a.civil suit| seeking de novo ;@ I
~a5 Tequired,

%

i

wr
V)
~

(&Q.Qamt_r&ceiving the agency’s notice.

l@) i 9
4 - (8) Allows the complainant who does~receive=noti ...‘ T

, M ‘to request Commission review or to file a civil action: after the 30 ,
1 day (plus a 30 day extension) period allowed for conciliation or set- L X33 RS
0 %@Mg S tlement, but within 90 days of receiving the notice. . )ye )y
2 d»“(’) Subsection (E) - o0 )

| loon !

IIIw-eu

- . Requires the Commission to transmit a copy of the comtglai‘nt,
" where the employee has requested {Commission review, to the ap-
propriate agency and to appoint an administrative judge of the

Commission to determine the claim. o

Subsection (F) ¢ - - | -0 ]
-(1) Allows an administrative judge (“AJ”), appointed by the Com-
mission, to petition any member of the Commission to issue a stay

against a personnel action for a period of 15 days if the AJ believes -
" a stay is necessary to carry out the purposes of this section. Allows
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the AJ to petmon any member of the Commission to extend the

~ stay for up to 30 days. Allows the AJ to petition the Commission,
as a whole, to extend a stay further |for any period it deems nec-
essary. Authorizes members of the Commission and the Commis-
sion to carry out this duty, |

(2) Requires the respondent to provxde a copy of all the relevant
information and documents collected with respect to the claim, im-
mediately after receipt of the request and to comply with a stay
issued under this section. -

(3) Requires the AJ to determine if the record is complete and
accurate and to request any missing documentatmn If the respond-
ent fails to show good cause for any incomplete or inaccurate
record, the AJ may issue appropriate sanctxons, which may include:
drawmg adverse inferences, considering matters to which the miss-
ing information or testamony referred |to be established in favor of
the complainant, excludmg other ewdence offered by the party who

~ refuses to respond/je : bh ctis o :
The AJ shall requife the agency to obtam any :
tlon and correct any inaccuracies in the informati

4 uires the AJ to dismiss any frivolous claim or any clmm
not within the statute. Requires the AJ if the claim is dismissed,
to give notice to the complainant of the nght to
hm&mww—of—ﬁmgm file for review by the Office
of Review and Appeal at the EEOC, within 90 days of receipt of
the notice by the complainant.

(5) Requires the AJ to make a determination, after an op
tunity for a hearing, on the merits of any claim not dismiss
any other nonfrivolous claim, and any action the em oyee may ap-
peal to the Merit Systems Protection Board, reasonably expected
arise from the facts on which the complmnt is based. uires the
AJ to determine whether the claim is|a class action an , if so0, to
determine the members of the class.

Allows the 1pames to conduct discovery by such means as avail-
able in a civil action to the extent deemed appropriate by the AdJ.
Allows the AJ to impose sanctions for failure to comply, within
good cause and in a timely fashion, mth a request if the informa-
tion gequested was in the sole control of the party who fails to re-
spon

Requires the AJ to: limit the attendance of persons, bring out rel-
evant employment practices, exclude melevant or unduly repeti-

- tious information, not apply the Federal Rules of Civil ure
strictly, permit all parties to examine and cross-examine witnesses,
and require that testimony be given under oath.

Requires the réspondent to pay for the cost of %rovndmg tran-
scripts to all the parties and to the Cormmssmn, ere requested *
by any party or the AJ.

. Grants the AJ the authority to: admmlster oaths and’ affirma-
tion; regulate the course of the hearing; rule on offers to proof and
receive evidence; exclude repetitious testimony; exclude persons
from the heanng for misbehavior; grant any relief of a kind de-
scribed in subsections (g) and (k) of section 706; award reasonable
attorney’s fee (including expert fees and other ht:gatlon expenses),
costs, and the same interest to com Jaensate for delay in payment as
a court has authority to award under section 706(k); issue subpoe-
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Subsection (H)
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1 nas to compel the agency to produce documents, information or wit-

nesses who are Federal employees of the agency; to request the

- Commission to issue a subpoena to compel the production of docu-

ments, information or witnesses by other Federal agencies. Non-
Federal employees are required to attend only specifically des-
igxli)ated locations and shall be paid by the party who requested the
subpoena. - ; :
Authorizes the AJ and the Commission to award a reasonable at-
torney’s fee including expert fees and other litigation expenses,
costs, and interest. , . ~

Subsection (G) =~ = -

_This section allows the administrative judge and Commission to
award a reasonable attorney’s fee, and other court costs. _

This section gives the Commission the authority to issue subpoe-
nas. '

 Subsection (I)

In cases where there is a non-compliance or failure to obey a sub- -
poena, the U.S. district court in which the individual lives or works

_ is empowered to enforce the subpoena. :

Requires the AJ to issue a written order granting or denying re-
lief within 210 days after the individual complaint is originally

A filed or 270 days after the class complaint is originally filed. (There
" is a provision for a 30-day delay to time periods where initial

delayls occ)umd in obtaining information needed to make the recard
combplete. , . : )
ows the AJ, by written petition, to request a 30-day extension

where the particular and unusual circumstances prevent compli-

ance with the time frame. Allows the AJ to apply to the Commis-
sion to extend any period if manifest injustice would occur in ab-
sence of an extension. Prevents the -Commission from issuing or
terminating extensions if the employee shows that such an exten-

. sion would prejudice or harm the employee.

Requires the AJ, in addition to issuance of filings of fact and con-
clusions of law, to issue notice of a 90-day time frame by which the
com;alainant may file a civil suit in the appropriate district court
for de novo review or file for appellate review with the Commission.

Allows the Federal employee to file a civil suit either after the
expiration of the 210 to 270 day period granted to the AJ to make
a decision, or within 90 days of receiving the order of the AJ’s deci-
sion. Failure by the employee to either file suit or request appellate
review will result in enforcement of the AJs order.

Requires the Commission to transmit a copy of the employee’s re-

uest for appellate review by the Commission, to the parties and
the AJ. Requires the AJ to turn over all records of the proceeding
to the Commission within 7 days.

Requires the Commission to affirm, reverse or modify the appli-
cable provision of the order of the AJ not later than 150 days r
receipt of the request (or by written certification by the Commis-
sion, for an additional 30 days if necessary). . o

.y
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Requu'es the Comxmssxon to affirm that the detenmnatlon of the
AJ,land the relief granted or denied, are supported by substantial

' evxdence in the record taken as a whole. Mandates that findings of

fact of the AJ are conclusive unless the Commission determmes
that they are clearly erroneous.

Requires the Commission’s order to the Federal employee to in-
clude findings of fact, conclusions of law and notice of a 90-day
time frame (be, nmg on the day the employee receives such no-
txce) by which gxel employee may commence a civil action m an ap-
pro yriate district court for de novo review of the claim.

ows the complamant who receives notice to file a civil smt

o wathm 90 days of receiving the Commission’s order, after the expi-

ration of the 150-day period provxded for the Commassxon to review
the order. -

Subsectton (J)
Thls section allows for the award of fees cost and interest as a

* result of a successful claim.

Subsection (K)

This section provides for adnumstratwe leave or official tnne for
employees who need sufficient tlme to process an administrative
complaint.

This section also provides for the imposition of appropriate sanc-
thIlS for Federal employees who discriminate. The Commission, if
it finds that the sanctions are inadequate, may refer the matter to
the Ofﬁce of Special Counsel for disciplinary action.

Thls section also requires the Commission to issue reports to t.he
Congress concerning executive branch agencies and their comph-
ance with reports required under the prov131ons of tlns bill.,

'-Subsect:on (L)

Allows a Federal employee (m addition to time allowed by the
statute after-initial determination by the AJ or the Commission),
to ﬁle a civil suit for de novo review of the claim:

Begmnmg 300 days after filing of a timely request- to the Com-
mission for determination of the claim in section (f) and ending on
the date the AJ issues an order. -

Beginning 180 days after filing a timely request for appellate re-
view'and ending on the date the Commission issues an order.

st lishes that the timely filing of a civil action terminates the
Junsdwtxon of the AJ or Commxsswn to determine the merits of the

"~ force:

~9a%e

Subsectzon M)

Allows the Comﬁnsslon, or the complainant who prevails on a
clalm to bring a civil action in an appropnate district court to en-

1. The provisions of a settlement agreement.

2. The provisions of an order issued by an AJ where no appeal
to the Commission is sought and no civil action is filed.

3. The provisions of an order 1ssued by the Com:msslon if a civil
suit is not commenced
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Subsection (N)

- "Requires any award under this w&ion to Vbe paid by the Federal -

: entity that violated the act, from any funds made available to the
entity by appropriation or otherwise. C f

Subsection (0) _ o S P
Requires the agency to grant the aggrieved Federal employee a

reasonable amount of official time to prepare for an administrative -

complaint and participate in an administrative proceeding related
to the claim. S ‘ . :

for a reasonable amount of time expended to prepare for, and par-

te, regarding official time and paid leave of employees in civil 4nd
administrative process. - :

Requires the agency of the Federal employee accused of discrimi-
nation to impose appropriate sanctions on said employee and report
the sanctions imposed to the Commission. Requires the Commis-
sion to refer the matter to the Special Counsel for disciplinary ac-
tion under section 1215 of title 5, United States Code if the Com-
mission finds that the sanctions imposed by the agency are inad-
equate. Requires that the referral by the Commission of such mat-
-ter to the Special Counsel is deemed to be a determination by the
Special Counsel that disciplinary action should be taken against
the Federal employee who discriminated. (Will be amended to defer
the sanctions until after the Office of Special Counsel has acted).

Subsection (R) = - S :

This section makes the existing EEQ process as in effect imme-
diately before the effective date of the Federal Employee Discrimi-
nation and Equal Opportunity Amendments of 1990 to apply to the
Library of Congress. (Effective date to be January 1, 19943’ '

Section 3
" Subsection (a) .-

Amends the Age Discrimination in Employment Act (ADEA) to
. allow individuals covered by ADEA to file a complaint with the
Commission in accordance with section 717 of the Civil Rights Act

ADEA claims in the same manner as section 717 claims. ‘

~ Allows the individual who does not file a complaint with the

EEOC under this section to commence a civil action for de novo re-

view within 30 days after filing a notice of intent to sue with the

Commission, but not more than 2 years after the alleged violation.
Requires the Commission to notify all persons named in the “no-

| tice of intent to commence civil action” as prospective defendants,

| and take any appropriate action to ensure the elimination of any
unlawful practice. ) ~ :

Subsection (b)

A'llowsAan employee whose claim is nding before the EEOC be-
tween the effective date of this Act and December 31, 1993, to com-

- ticipate in, a civil action. . N y ‘
. /%/t//‘ I&quir‘es the Commission to issue regulations, according to stat-
b u

of 1964. Requires section 717 of the Civil Rights Act to apply to
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m;énce a civil actlon under tlns sectnon not later than June 30,
1994. L

Moo

Subsectwn {a)

(a) Amends section 7121 of Title 5 of the United States Code,

require that grievances involving EEO matters be filed first under
the EEOC complaint precess. The employee would be permitted to
adjudicate EEO claims under the grievance procedure through the -
election of forum procedure contained at T1eX2)BXIXI) of the

‘amended act. Section 4 also provides for de novo Judxclal review of

EEQ arbitrations in district court.
(b) Amends section 7702 of title 5 to allow any employees or ap-

‘ phcant who is affected by an action which is appealable to the

Merit Systems Protection Board (MSPB), and alleges that the baals
for the action was discrimination prohlbnted by:

(i) 42 U.S.C. 2000A-16;

(ii) 29 U.S.C. 206(D),

(iii) 29 U.S.C. 791; - S

(iv) 29 U.S.C. 631, 633; or.

(v) any rule, regulatlon, or pohcy dlrectlve prescnbed under
any law described in clauses (i) through (iv), to raise the action -
by filing a complaint with the EEOC in accordance with sec-
tion 717 of the Civil Rights Act of 1964. Requires the individ-
ual who chooses to file such an action with the EEOC to select
the procedures specified in one of the following subparagraphs:
: (A) The administrative and judicial procedures prowded

under sections 7701 and 7703 of title 5.© -
(B) The administrative and judicial procedures prowded
under section 7121 of title 5.
(C) The administrative and judicial procedures provided
under section 717 of title VII of the Civil Rights Act of
' 1964.
- Requires the agency that carries out such procedures to apply
the |substantive law that is applied by the agency that administers
the|particular law referred to.

Allows the employee who elected such procedures and whose
clann was dismissed under section 717(fX5XA) of the Civil Rights
Act! to raise the action under the administrative and judicial proce-

o dures under sections, 7701, 7703, and 7121 within 90 days, except

that no allegation of an action based on discrimination can be made
Z.fc’tfr the claim was dlsmlssed under sectlon 717 of the Civil Rights

Allows an employee, where thene is no judicially reviewable ac-

"tion any time after the 129th day, but no later than 240 days after

makmg the elect:on, to file a c1 ‘action.

Section 5

A‘mends section 717(b) of the Civil Rxghts Act of 1964 by replac-

_ing “le Service Coxmmsslon with “Commlssmn
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Requires the EEOC to issue rules to assist entities of the Federal ~ -
] government to comply with section 717(d) of the Civil Rights Act,
e : rules establishing uniform written notice, and requirements for the  ;
C - collection ‘and preservation of documents and information, within =
o one year of enactment of the Act. . . .~ =
v /'l .|  Amends Rule 15(c) of the Federal Rules of Civil Procedure to in-
A clude a provision that timely service of summons and complaint
-+ |V upon any entity or officer of the U.S. named as defendant, satisfies
-1 - both actions filed under section 717 of the Civil Rights Act of 1964
“or section 15 of the Age Discrimination Employment Act of 1967.
Section8 .. . . . L. e
'Requires that the amendments made to this Act shall not super-
sede or modify the operation of the grievance_ process.
Requires that only complaints under section 717 of the Civil
&g‘h“f&s‘:t Act of 1964 filed after January 1, 1992 shall be covered by
s Act. : N o ‘
Requires the Commission to provide a cop{ of the timely request
for appellate review by the Commission to all parties and to the AJ
issuing the order. Requires the AJ to provide the Commission with
a record of the proceeding and all relevant documents and informa-
tion. T o Co
Allows the court to grant the prevailing party, other than the
Commission or the United States, a reasonable attorney’s fee as '
| part of the cost. Requires the Commission and the United States -
. to be liable for costs and interests the same as a private person.

VI. MATTERS REQUIRED.TO BE DISCUSSED UNDER SENATE RULES
' A.COMMITTEE CONSIDERATION OF §. 404

- The Committee met on June 24, 1993, to consider S. 404. Upon
" ‘a motion by the Chairman, the bill was ordered reported by a voice
_vote, with amendments, offered by Chairman Glenn. -~ - ‘
B B. COST OF THE LEGISLATION ,
" The Committee received a cost estimate from the Congressional
- Budget Office, attached to this report, which indicates that there’
. will be no additional anticipated cost to the Federal government
from the enactment of S. 404. The legislation in fact, is Erojected.
to result in a cost savings of approximately $25 million when fully
, operatiogal, o s ‘ R ‘ N
~'C. EVALUATION OF REGULATORY AND PAPERWORK IMPACT . -
Pursuant to the requirements of paragraph 11(b) of rule XXVI of
the Standing Rules of the Senate, the Committee has considered
the regulatory and paperwork impact of S. 404. It has also consid-

ered the impact of the bill on the privacy of individuals or firms
doing business with the Federal government. The Committee’s
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- evaluation under paragraph 11(b) must include the four elements
listed below.” - o '

1. Regulatory Impact—The legislation will impose no regulations

- . on individuals, consumers, or businesses; Lo n
" 2. Economic Impact—The legislation will have no economic im-
- pact on individuals, consumers, or businesses; -

3. Privacy Impact—To the extent individuals communicate with

. offices or officials of the Federal government regarding investiga-
~ tions| those communications have traditionally been subject to pub-
lic disclosure through inclusion in agency records. Accordingly, the

requirements of the legislation for the disclosure of such commu-
nicatjonsd would not violate any valid expectation of personal pri-
vacy; an e .

4. Paperwork Impact—The legislation will impose no paperwork

" burdens to anyone outside the Federal government.

VII. CBO CosT ESTIMATE
-~ U.S. CONGRESS,

CONGRESSIONAL BUDGET OFFICE,
— L Washington, DC, July 1, 1993.
Hon.! JOHN GLENN, ST L '
Chairman, Committee on Governmental Affairs,
U.S.[Seaate, Washington, DC. |

DEAR MR. CHAIRMAN: The Congressional Budget Office has re-

- viewed S. 404, the Federal Employee Fairness Act of 1993, as or-

dere:d reported by the Senate Committee on Governmental Affairs
‘on June 24, 1993. We estimate that enactment of the bill would re-
sult [in savings to the federal government of about $25 million an-
nually, beginning in fiscal year 1996. Enactment of the bill would
not affect direct spending or receipts. Therefore, pay-as-you-go pro-
cedures would not apply. ‘ . :

-8./404 would revise the process by which the Executive Branch
reviews discrimination claims filed by its civilian employees, prin-
cipally by expanding the role of the Equal Emplc:{ment Oppor-
tunity Commission (EEOC). Under current law, a federal employee
alleging discrimination may file a complaint with his or her agency,

‘which the agency may accept or reject. If the agency accepts the

claim, it then investigates the claim—under no time limits—and is-
sues a ruling. If the agency rules against the complainant, then the
complainant ma& request a review of the case by an administrative
judge of the EEOC. However, the agency is not obligated to accept
the judge’s decision. S. 404 would transfer authority to review com-
plaints from age’ncies to the EEOC. All complaints would be as--
signed to an EOC administrative judge, who would review the
case (under a trial format) and render a decision within 270 days.
Aglggcies could not reject the judge’s decision.
he bill also would make several other changes to procedures for
handling discrimination complaints, including expanding the role of
the |Office of Special Counsel in the disciplin rocess. The bill
would become effective on January 1, 1994, but full implementation
by EEOC probably would not occur until late in 1995.
Enactment of S. 404 would result in a transfer of work from

- other federal agencies to the EEOC. We estimate that the EEOC
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" ‘would incur additional costs of about $70 million annually if the
_ bill were enacted, based on information from that agency. In addi-
_ tion, the Office of Special Counsel estimates that it would incur ad-

-~ ditional expenditures of about $10 million annually. These costs

would be more than offset by savings to other agencies. In a recent

"‘report (GAO/GGD-92-64FS), the General Accounting Office (GAO)

reported on a survey of 29 federal civilian agencies regarding the

' costs of the various steps in the processing discrimination com-

plaints. These agencies estimated that they spent a total of $139

“million in fiscal year 1991 for processing complaints. Under the
~ provisions of S. 404, the agencies would still be involved in several
- steps of the complaint process and would still incur many of these

costs. They would nevertheless realize savings in a number of
areas, including counseling complainants and investigating com-

" plaints. Based on the agencies’ retgorted costs for steps that would .

shift to the EEOC, we estimate that implementing the bill would
save about $70 million annually for these 29 agencies. Because

these agencies employ roughly two-thirds of all civilian employees, -

we expect that implementing the bill would save about $105 mil-
lion annually for the entire Executive Branch, other than EEOC
and Office of Special Counsel, assuming that the appropriations for

" agencies were reduced accordingly. Net savings to the federal gov-
ernment would total about $25 million annually, beginning in fiscal

year 1996. e _
No costs would be incurred by state and local governments as a

‘result of enactment of this bill. - . . , .
If you wish further details on this estimate, we will be pleased -

to provide them. The CBO staff contact is Mark Grabowicz.
- .Sincerely, . . : ' o ,
: . ' _ ROBERT D. REISCHAUER, Director.
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VIII. ADDITIONAL VIEWS OF SENATORS ROTH, COHEN, AND
I COCHRAN .« ,

Fundamental problems plague the current discrimination com-

‘gllailnt process within the federal government. That is why both the

ouse and Senate are considering legislative reforms and why the

“eq:xal Employment Opportunity Commission last year executed

new regulations governing the entire EEO process for federal em-

plt’)gfes.
he federal government is an equal opgortunity employer. The
govgmment employs a higher percentage of women, minorities, and
andicapped individuals than the private sector. While the federal

‘government continues to make progress in this area, it is failing to

provide its employees with the confidence that if they do have an
em(floyment discrimination complaint, that it will be handled fairly
and expeditiously. :
. Two very compelling reasons to examine the current process are
the|time delays experienced b{ employees who file complaints and
ows an agency to overrule a finding
by an indePendent administrative judge. S. 404 attempts to rectify
these problems. While the legislation addresses the latter concern,
it is likely to place such an unbearable administrative burden on
the|process that it will die under its own weight.

We are concerned that the proposed legislation, rather than solv-
ing!the problem, could very well create new delays. The legislation
would transfer to the EEOC the primary responsibility to resolve
an additional 17,000 cases per year. S. 404 would not require man-
datory counseling, consequently, this number could reach close to
80,000. Under the current process, counseling helps to resolve al-
most 80% of initial disputes. In fiscal year 1990, 79,743 persons
were counseled prior to filing complaints. Of this number, 17,107

complaints were filed.

This clearly would create a substantial'baéklog of cases. The

. EEOC already handles aspects of some of these cases, but the bill

gives much greater responsibility to the EEOC without transferring

This increased responsibility will come on.top of the EEOC’s in-

" creased caseload from the agency’s enforcement of the Americans

with Disabilities Act (ADA) and the Civil Rights Act (CRA) of 1991.
In the nine months since the Civil Rights Act became law, claims
have increased 11% according to the EEOC. The fact is that EEOC

" already has a burden that it is not able to fulfill. This legislation

undertaken by EEOC each year. S .
According to statistics provided by the EEOC, each EEOC inves-
tigator resolved an average of 88.5 cases in FY 1991, which com-
pares to 33 cases per investigator at the Department of Housing
and Urban Development, the next closest agency with similar re-
- : @) o

will create at a minimum an additional 17,000 investigations to be
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%ponsibilities. Clearly, this legislation would add a burden to the
EOC which it can not currently handle. :
" In addition, it is clear from past funding patterns that the agen-

~ cy’s mandated workload far exceeds their budget. This bill would
- exacerbate that problem. The Congress has cut the President’s re-

quest for the EEOC in 11 of the past 14 years. - : 4
For FY 1994, the President requested $235 million, $13 million

1 - over FY 1993 to handle the increased caseload that is expected
. fromthe implementation of the ADA and the CRA of 1991. The FY

1994 Commerce, State, Justice, and Judiciary Appropriations bill
allocates $227 million, $7 million less than the President’s request.

Should S. 404 become law, the Senate Appropriations Sub-
committee on Commerce, State, Justice and the Judiciary directs
the EEOC in conjunction with the General Accounting Office to
provide to the Appros:riations Committee, a report on the total cost
of implementing the legislation not later than 30 days following its
enactment. ’ I . ’

At an emergency Commission meeting called by Chairman Evan
Kemp Jr. on éeptember 21, 1992 to discuss the Commission’s fund-
ing for FY 1993, he stated: : '

EEOC investigators already are stretched to the limit.
They will break under these conditions. We are losing good
staffers because of low morale. After all, who would want .

- to stay at a job that required such a demanding workload
when another agency was offering better pay for one-third
of the work? We're already seeing the toll on staff. But the
human fallout from the funding recommendations will be
grave. Those who turn to the ELOC for relief will be forced
to wait nearly three years before the agency can resolve
their charges. A woman who files a charge of pregnancy
discrimination, for example, will not see her case resolved

- until her child is in pre-school. . :

Clearly, if the Congress is not willing to provide fundjné nec-
essary for implementation of the ADA and the CRA, it is going to
be extremely difficult to obtain funding to implement this legisla-

The Committee. report cites a General Accounting Office report

. which estimates that agencies spent $139 million in 1991 on coun-.

seling and processing EEQ complaints. Proponents of this legisla-
tion suggest that this funding can be used to increase the EEg(l)C’s
budget. However, S. 404 does not provide for this transfer of re-
sources. The bill makes no attempt to address the administrative
or implementation problems associated with the enactment of this
legislation. In addition, agencies will retain some EEQ responsibil-
ities, so clearly the bureaucracy is not going to forgo any resources
or personnel. ' o , :
ile the legislation attempts to speed up the process, requirin,
the EEOC to investigate, process, and adjudicate an addition
17,000 cases per year without an increase in staff or resources is
extremely unrealistic. _ -

“In a letter to the Committee on August 4, 1992, EEOC Chairman

Kemp wrote: “Let me emphasize again, EEQC is ﬁfhting for its

survival! Additional enforcement responsibilities placed on the
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-~ our belief that S. 404 raises additional concerns whi
- erbate the problem in some areas, we urge that the Committee re-
\Srieza ‘I.he implemepﬁation of the new regulation prior to action on -
"~ The .Co'mrhittee’s hearing in which several federal employees tes-

T 41

i

- ations and our ability to effectively enforce existing laws.” A

In addition to these administrative concerns, there are sub-

* stantive concerns with S. 404. The legislation does not require
- mandatory counseling. The legislation provides that “[t]he decision

of a Federal employee to forgo such (preliminary) counseling or dis-

" pute resolution shall not affect the rights of such employee under.
- this title.” This section removes a very important and practical

component of the current process and will encourage adversarial
stances at a very early stage, instead of promoting an environment

 where many claims can be resolved through counseling.

 The legislation also encourages, or at least provides, greater op-

~ portunity for federal employees to &to Federal District Court at
gs.

an early stage in the proceedings. This is cause for concern given
thelincreasing burden those federal courts are experiencing. '

— The legislation does provide for alternative dispute resolution.
" @nd this 1s an improvement over the current process. ADR provides -

for |resolution of the dispute prior to an adversarial proceeding.

. Howeveér, ADR is not mandatory, and once again, the legislation .
" appears to favor adversarial proceedings over dispute resolution.

|
learly there is a problem with the conflict of interest inherent
in the system which allows an agency to overrule a decision by an
administrative judge not employed t‘?' the agency. As an employee
of the EEOC, an administrative judge serves as an independent
check on agency actions. There is great merit in not having the ad-
ministrative judges subject to reversal by outside agencies. While

. employees have the rig t under current law to appeal agency ac- -

tion:s, this course is seldom taken. oo ,

- On April 10, 1992, the Equal Employment Opportunity Commis-
sion published a final rule governing the process that the govern-
ment will follow ‘in processing administrative complaints and ap-

* peals of employment discrimination filed by federal employees and

applicants for ‘federal employment. Federal Regulation 1614 pro-

~ vides for alternative dispute resolution, so that should be given

some time to work. In addition, the new regulation builds upon

" some of the time constraints contained in S. 404, and it. might

prove wise to see how the new regulation works in practice.
The effective date in S. 404 18 January 1994, less than three
months from now. Given the vast complexity of the cﬁroblem, and
could exac-

:

t.iﬁe-:dvtq their frustration with the current tgrocess offered compel-
ling evidence that there are nfErc:;blems with the current system.
Time delays and internal co :

committed to seeing that these problems are addressed, yet we are

concerned that unless certain changes are adopted, this bill could

further complicate the complaint process instead of improving it.

EEOC by "this.legi,slation would have a drastic effect on our oper-

icts are very real concerns. We are
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It shoﬁld*alsé be noted that the administratiép has been asked
,; to comment on this legislation, and it has yet to respond to con-

~ gressional inquiries of last summer. Further, it is unclear as to
. whether or not 1_:hey support the reforms in this bill. - C
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IX. ADDITIONAL VIEWS OF SENATOR STEVENS

" Iistrongly support the goals of S. 404 to end discrimination in the

federal workplace and strengthen the protection given to employees
who have experienced discrimination. However, I am concerned

that the bill may not adequately protect the rights of employees ac- Y

cused of discrimination.

While it is important that we move forward to improve the EEO
process, progress should not come at the expense of fairness and
equity. For that reason I offered an amendment during committee
markup of 8. 2801, the precursor to S. 404 introduced in the 102nd
Corigress. The amendment was intended to lend balance to the bill,
providing basic protection of the rights of accused individuals. How-
ever, a modification was made in the amendment language which
weakens the safeguards included for accused employees.

Under S. 404, an individual employee, rather than the employing

agency, is held accountable for discrimination committed. However,
the]accused employee’s role in the process is limited. The bill re-

" quires only that the employee receive notice of the allegations

made and be allowed to appear at the EEOC hearing accompanied
by counsel or a qualified representative. This is not a new right for
accused employees, who currently appear at the EEOC hearing in
order to be questioned.

- While the accused employee is not a party to the action as de-
fined in S. 404, fairness would dictate that the he or she be pro-
vide'!d with protections similar to those afforded to the complainant.
At a minimum, the accused employee should be given a copy of the
allegations made before being interviewed and the employee should
be kept informed of the progress of the investigation and hearing.
Accused employees should also be given an opportunity to respond
for the record to all charges made against them.

The EEOC level is integral to the complaint process which can
result in disciplinary action against employees engaged in discrimi-
natory Fractices. If the EEOC determines there is sufficient evi-
denc'g of discrimination, the case is referred to the Office of Special
Counsel (OSC). If the OSC decides to initiate action, the accused
employee will obtain due process in proceedings before the Merit
Systems Protection Board. Unfortunately, this due process protec-
tion may arrive too late, after the completion of the EEQOC hearing
and investigation, critical stages which serve as the impetus for
subsequent disciplinary action. .

TED STEVENS.

(43)
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- X. CHANGES IN EXISTING Law .

In comitiance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, regarding changes in existing law made by the
statutory provisions of the bill, it is in the opinion of the Commit-
tee that it is necessary to dispense with the requirements of this
subsection to expedite the business of the Senate.

. )

O

S.Reot. 103-167 (48)
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rent at&nda.rds and fair to those who
need - occasional help in their daily
Hves, will lay the groundwork for in-
creased awareness,: understa.nding and
compliance. :

. Mr. President, I ask unanimous con-
sent that the text of the bill be prlnted
in the RECORD.

There being no objaction. the bill was
ordered t.o be prlnted in the RECORD, a8
followe

S, 403

Be it enacted by the Senate and House of Rep-
resentatives of the United S!ates of Americg in
Congress assembled,

SECTION 1. SHORT TITLE, EIC. -

(a) SHORT TITLE.—This Act may be clted as

the “Occasional Employment Equity Act”,

SEC. 3. INCREASE IN DOMESTIC SERVICE WAGE
EXCLUSBION.

. (a) IN-GENERAL.—Section 209(aX6)B) of the

Social Security Act (42 U.8.C. 40%(a)(6)X(B)) Is

amended by striking *'$50" and inserting
8250 f~r 1983 (or, in the case of any succeed-
ing calendar year, the dollar amount for the

preceding calendar year increased by the ap-

plicable adjustment determined under sec-
tion 202(N)(8)(B) for such succeeding calendar
yeary'”,

(b) CON?ORMDIO ) ,ANENDMEN’I‘.—-Sectlon
3121(a}(TXB) of the Internal Revenue Code of
1986 13 amended by striking *‘$560" and insert-
ing 3250 for 1993 (or, in the case of any suc-

ceeding calendar year; the dollar amount for

the preceding calendar year increased by the
applicable adjustment determined under sec-
tion 203(N(8)B) of the Social Security Act

for such succeeding calendar year)”,

(¢) EFFECTIVE DATE.-—~The amendments
made by this section shall apply to service
performed in calendar quarters beginning
after the date’of t.ha ansctmenc of this Act.

By Mr. BREAUX ’

. 403. A bill to amend the Intemal
Revenue Code of 1985 to allow a tax
credit for fuels produced from offshore
deep-water projects; to the Committee
on Finance.

DOMESTIC ENERGY smnm ACT OF 1933

Mr. BREAUX. Mr. President, I rise
today to introduce the. Frontier Off-
shore Production and Economic En-
bancement Act. The bill would provide
a $5 a barrel credit for oil produced
from deep water production—defined as
400 meters or more. This legislation is
vitally needed to reduce our rellance
on foreign oil, reduce the trade deficit,
maintain a vital infrastructure, create
jobs, and minimize the risk of oil
spills.

Mr. President, this country continues
to import an ever-increasing share of
oll -and petroleum products from
abroad. In 13890, we spent $65 billion on
ol imports, which amounted to 64 per-
cent of our total trade deficit.

We also spent billlons and risked the
lives of thousands of young Americans
defending our interest in the Persian

.Gulf. A large part of. that interest is

the oil and gas. that lies below the
desert sands.

The domestic energy 1ndust;ry contin-
ues to decline. Thousands of oil indus-

try workers have been laid off and i1t~

looks like many more may become un-
employed In the near future. Over
400,000 -jobs have been lost in the oil

and gas industry in-the last 10 years; -

|

|
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‘domeatlc crude and na.t'.ura.l ga.a pro-
- duced from property located under at

by some estimates, 40,000 to 50,000 may
have been lost in 1992 alone. -

Our national security depends on ac-
ceas to dependable domestic energy re-
serves. Unfortunately, our domestic oil

and gas industry cannot- turn on & -

dlme There 18 no magioc spigot that
can be turned on when the need for se-
cure domestic o0il reserves becomes

acute. The expertiee needed to develop

ofl | and gas is highly skilled and
trained, particularly now that. the re-
maining domestic reserves are: 1ncreas-
ingly more difficult to recover. .
Unleas we take steps today to- help
preservé a viable domestic industry,
the next energy crisia may be chronic
and - very damsaging to our economy.
Uniless we act to preserve a core of tal-
ent{and capital in.the United States,
thedomestic industry may not be able
to deploy the necessary capital invest-

menc and trained labor necessg:ry to.

quickly add large increments. to our
ovemll domestic aupply nf oil and pe-
troleum products, i

F'inany, the most recent data. ob—
tained from the minersls management

- survey shows that only 2 percent of the

world‘a oil spills are the result from
Outer Continental Shelf [OCS} develop-
ment. In contrast, 46 percemt of the
world’s oll spills come from transpor-
tat;ion related, or tanker spills. The

more we import, the higher riak there,

1s of large oll spills.

An important part of our’ strategy to -
assure the avallability of domestic sup-

ply |ie the development of ‘the Outer

. Continental Shelf [OCS], In particular
areas in the deep water, well over 1,200'
feet. The QCS contains™ almost : one.

quarter of all estimated remaining do-
mestic oil and gas reserves; much of
the reserves are in deep water. Accord-
ing to the Department of the Interior

- eatimates, there are 11 billlon barrels

of oll equivalent in the Gulf of Mexico

in wa.ters of a depth of 200 meters or -

more The costs of finding and produc-

ing oil and gas in deep water areas is-

ast.ronomical for example, & state-of-

l:he-art rig in deep water, over 3,000 feet

can cost more than $1 billion, as op-
posed to $300 million for a conventional
ﬁxed leg platform in 800 feet of water.

Based on similar large-scale projects,
the development ‘of the deep water of

the Gulf of Mexico would create tens of

thousands of jobs in the oll industry:
and a .multiple of that in the geéneral-

economy The investment required to

ﬂnd.[develop, and produce 5:10 billlon
barrels of oil could range from $50-$100°
bunon Since various studiés have eati-

ma.ted that every. billion dollars worth

of 1nvestment could create 20,000 jobs;
a la.rge scale effort could ultimately

creat,a up to one million jobs.

Under current economic conditions,
most|oil and gas potential in the deep-
water Gulf of Mexico will not attract
investment due to the high cost of

ﬂndlng and producing hydrocarbons in.

a hostile deep-water -environment.

Therefore. I am introducing legislation-

to provme a . $5-per-barrel credit for
production of qua.llﬂed fuela, defined as

S1899

least 400 meters of water. Unlike the
general business credit, the deep-water

. credit cannot be.carried back 3 years.

Unused credits can be carried forward
for 16 years. Unused credits can be car- -
ried forward for 15 years. The.credit

"oould be used to offset the corporate al-

ternative minimum tax since many
companies in the oil production and
gervices mdnst.riea are subject to the
minimum tax.

Mr. Preaident, I mnat; emphaaiza that
I have designed the credit to minimize
revenue losa to the Government, Since
there ia typically 6 to 8 years between
discovery and production of oil and gas
in commercial quantities, there will

. not be a negative near-term impact on

tax revenues..In fact, in the {irst few

- years, the deep water credit could raise

revenue. During thla interim time pe-
riod, significant investments will be

'made to assure that the oil and gas will
* be brought to market. Buppliers, con-

tractors, . and employees will pay taxes
on the additional income generated by
these development activities. Their in-

‘creased spending will increase the

earnings and stimulate employment in
many induqtries throughout the Umbedv

‘States.

-1 urge my colleaguea to join me in

supporting this important legislation. -

- By Mr GLENN (for himself and
: ~M8, MIXULSKI): - - :
8 404 A'bill to-amend tit;le VII of the

‘Civil Rights 'Act of 1964 and the Age

Discrimination in Emplcéyment Act of
1967 to improve the effectiveness of ad-

‘ministrative review of employment dis-

crimination -claims. made by: Federa} :

-employees, and for other purposes; to

the Committee on: Govemmencal Af-

’ raira.

" PEDERAL EMPLOYEE PAIRNESS AC'X'OFLM
Mr. GLENN. Mr, President, today, I
am introdueing legislation which is de- -
signed to drastically overhaul the
Equal Employment Opportunities com-
plaint system. If ever a system cries
out. for- cha.nge. t.he preaent; EEO sya-
tern does. -
i Jolnmg meé in t:his effort. are Sen-
ators S'm\rms.. MIKULSKI, . SIMON,
DECONCING, . "WOFFORD, .=  AKAKA,
FEINGOLD, CONRAD MCCAIN,: MOSELEY-
BRAUN, LIEBERMAN, and LEVIN. I ask

‘unanimous consent that they be listed
'as cosponsors of the bill.:

“ Although™ the Federal. Government.

"has made progress in theé area of squal

employment opportunity, more should
be-done and it is .important that the
Feéderal Government should take the
lead 1n shattering the glass-celling.

- Providing for equality of opportunity
simply. makes good business sense.

"When we restrict opportunity, either in

government or industry, we hurt our-

-selves and dlmlnish our economic po-

tential. :

At our Govemments.l Aifairs Com-
mittee hearing on the glasa ceiling in
the ‘Federal agencles, witnesses testi--
fied that the EEO complaint process it~



‘and

S1900
gelf 18 a barrier to the advancement of
women and minorities. The EEQO com-
plaint process is designed to ferret out
illegal barriers to employment and pro-
motion. Therefore, if the complaint
process 18 flawed, the barriers can be-
come permanent roadblocks to cmer
advancement.

As chairman of the Governmental Af-
fairs Committee, I ordered the first
Governmentwide study of why women
minorities in . the Federal
workforce can’t seem to rise above the
so-called glass celling that keeps them
out of top Government jobs. )

During the -last session of Congress
the committee held hearings on the
EEO complaint system. We heard com-
pelling testimony from several wit-
nesses who shared their first-hand ac-
counts of the flaws in the EEO system.

The committee heard from Donald
Rochon, a former FBI agent, who gave
an eloquent account of the 4% years he
spent trying to get the asystem to re-
spond to his request for relief from the
racist situation confronting him in the
FBI. To say the system failed him
would be -a gross understatement. In
fact, the person charged with deciding
his fate was also named in his com-
plaint. So, he was in effect required to
ask for relief from the very people who
were implicated in the complaint. The
FBI in investigating itself, held itself
blameless. That {8 the outcome of most
of the cases not only in the FBI, but in
many other Federal agencies,

Virginia Delgado. testified that she
ran into much the same problem. She
was an EEQ counselor in the Depart-
ment of the Navy, and the. system
again failed when she  tried to seek
some sort of redress from the environ-
ment that she considered to be hostile
and sexist. Five years after she filed
the sult, the U.S. District Court agreed
with her. However, in retaliation for
her complaint she was fired. Her super-

visor was found by & Federal district

judge to have illegally created a hos-
tile environment, but the Navy later
promoted him.and he became one of
their top experts on sexual harassment.
The level of retaliation illustrated in
the case of Mrs. Delgado is an example

of what Federal employees may face’

who file EEO complaints.

In & program aired in January of this
yvear by CBS’s “‘Sixty Minutes,” several
female agents of the Bureau of Alcohol,
Tobacco and Firearms {ATF] spoke out
on sexual harassment and the resulting
retaliation they suffered because they

‘filed a complaint. According to many

of the employees interviewed by my
staff, the retaliation was often worse
than the original complaint.

Ms. Penny Patterson, an ATF mspec-
tor, who testified at the Governmental

Affairs Committee’s hearings in Octo-

ber 1991 described the same kind of
“good ole boy” network that the Wash-
ington Post reporter Lynne Duke de-
scribed in an article which appeared in
the Washington Post on January 27,
1993.
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I h|elieve this legislation will move us -
t,owa.rd a system that will be fair and
reaponsive to the individual employee,
1nst.ea.d of favoring the agency, which
is now the case. Federal agencies are
pl&ylng fast and loose with the rules
becalise they make up the rules. Ac-
cording to one Federal enforcement
agent, “common criminals are entitled
to mcre due process than a Federal em-
ployee who files a complaint.”

Mr President, that i8 a sad com-
mencax'y on-the present EEO aystem.

'I’he Federal Employee Fairness Act.

will provlde the statutory base for re-

_vising procedures that govern the proc-

es8 of EEO claims, a process which has
not been revised since 1972,

First of all thia legislation would
take|agencies out of the business of
judging themselves. It. would transfer
the a.uthority for determining the mer-
its of EEQ <’aims from the agencies
against which the claims have been
filed | to the EEOC, an independent
agency with expertise in investigating
and evaluating employment discrimi-
nation claims.

Mr/ President, the staff of the Gov-

ernmental Affairs Committee has re-

ceived many items of mail detailing
cese after case of agencies conducting
their|own investigations with predict-
able results 99 percent of the time; the
agency finds itself not guilty. -
Sacond this legislation would elimi-

nate duplication in the processing of

EEO claims The bill would eliminate
the duplication that currently occurs
when |more than 120 different agencies
each Investigate claims and attempt to
keep their EEOQ staff trained in the lat-
est legal developments by transferring

to the EEOC the authority for ensuring

that claims are properly investigated
and admdicat;ed The agencies would
still ret;ain critical responsibilities for
counselmg complainants, attempting
to resolve the claims and gathering rel-
evant| records. But, the bill would
greatly increase the accountability for
managing the processing of EEQ claims
by pla.clng principal responsibility in
one a,gency, not many agencles.

In fa.ct; in a report issued by the GAO

entitled “‘Agenciles Estimated Costs for
Counseling and Processing. Discrimina-
tion Complaints” we would actually

gave money by consclidating the com- -

plaint| process. in & single agency. In
fact, the CBO estimates that savings
conld be as much as $25 million yearly,
once provisions of the legislation are
fully operational.

Further, Mr. President, the bill

would|impose strict time limitations-

on tha complainants, on the Federal
agencies against which claims have
been filed and the EEOC which would
adjudicate the claims.

The | EEOC made & long-awaited.

change in its regulation when section
1613 went into effect in: October 1992,
Our legislation will statutorily reduce
the excessive delays currently con-
frontinig the parties to Federal sector
EEO claims. The average time to fully
adjudica.te EEO claims in the Federal

February 18, 1993

sector was 338 days in flscal year 1990
rather than the recommended 180 days,
the most recent year for which figures
are available. Some agencies process
the claims much more slowly, such aa
the Department of Justice which aver-
aged 841 days, over 2 years and the De-
partment of State which averaged 1,134
days. .

Under existing la.w the complainant
must file his or her EEQ claim within
30 days. Often, this stringent time

-Himit does not allow the Federal em-

ployee to determine If a claim should
be filed. The Federal Employee Fair-
ness Act would extend the time within
which EEQO claims can be filed from 30

. days, at present, to 180 days which is

currently avallable in the private sec-
tor, affording Federal employees t;ime
to. think before they act.

The bill would provide Federal em-
ployees who eventually prevail in the
system with interest on their awards of
back pay to compensate for delay, just
a8 employees in the private sector have
recovered for years.

Another feature of the bill is that it

ensures that hearings will be bassd on

a complete and fair record. The bill
would provide the parties with the
right to conduct limited discovery of
each other’s position and authorize the
administrative judges to ensure that
the record {8 complete. Hearings would
be based largely on a record compiled
by the parties, with assistance from
the judges where a party needs assist-
ance and not, as 18 the current prac-

"tice, on a record largely prepared from

investigations that the agencles con- .
duct of themselves. i

. The legislation further provides these
same procedural improvements to vic-
tims of age discrimination. The bill
would amend the Age Discrimination
in Employment Act to adopt the same
procedural improvements that would
be made to title VII. In addition, the
bill would allow employees to file with-
in.the same 2-year period that is avail-
able to employees in the private sector.

‘And finally, it simplifies and .stream-’

lines the . -processing of -mixed cases
where  civil service and employment
discrimination claims are mixed to-
gether, rather than the current system
that requires separate consideraticn.

.Mr. President, the U.S. Comptroller
General, Charles Bowsher, testified be-
fore the Governmental Affairs Commit-
tee on January 8, 1993, concerning the
GAO transition series and critical is-
sues facing the Federal Government.
He told us that investment in human

‘resources for Government operations is

one of those critical issues. And GAO
found that “the President and the Con-
gress need to emphasize to agency
heads that they must have programs in
place and hold their zenlor managers
accountable for achieving a representa-
tive work force, partlcularly at higher
grade levels,” -

‘According to c¢ensus. ﬁgures and-the
Department of Labor's Workforce 2000
report, our Federal work force will be
different in 7 years. It will be more di-
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verse; it will contain more women; it
will contain more  minorities; and it.

will require more technological exper-

‘tise. We must ensure that the work

force is well-trained and efficient. And
we must ensure that Federal employees
are secure 1n the knowledge that they
will be treated fairly in the workplacs,
and that talent and performance will
be rewarded.

Mr. President, the Federal Employee
Fairness Act will help to remove the
obstacles now experienced in the cur-
rent EEQO complaint process and re-
store employee confidence in the BYB-
tem.

That i8 the very least we must do.

I ask upanimous consent that a copy

- of the legislation and the Washington

Post article of Lynn Duke be printed in
the RECQRD immediately after my re-

"marks.

Additionally, | ask unanimous con-
sent ‘that the statement of Senator
BARBARA' MIKULSKI of Maryland be
printed in the RECORD immediately fol-
lowing these remarks. .

There belng no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

8. 44

Be it enacted by the Senate and House of Rep—
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Federal Em-
ployee Falruess Act of 1933”. -

S8EC. & AMENDMENTS RELATING TO ADMINIS-

TRATIVE DETERMINATION OF FED-

+  ERAL EMPLOYEE DISCRIMINATION
CLAIMB,

(a) DEFINITIONS.—Section 701 of the Civil
Rights Act of 1964 (42 U.8.C. 30003) 18
amended—

(1) in paragraph (f) by striking “The term"
and inserting ‘‘Except when it appears as
part of the term ‘Federal employee’, the
term’’; and

(2) by adding at the end the following:

‘(o) The term 'Commission’ means the
Eieuel Employment Opportunity Commis-
sion.

‘(p) The term ‘entity of the Faderal Gov-

_ernment’ means an entity to which section

717(a) applies, except that such term does not
include the Library of Congress.

*{q) The term ‘Federal employee’ means an
individual employed by, or who applies for

.employment with, an entity of the Federal

Government.

*(r) The term ‘Federal employment’ means
employment by an entity of the Federal Gov-
ernment.

*(s) The terms govemment’ ‘government
agency’, and *political subdivision’ do not in-
clude an entity of the Federal Government.”.

(b) EEOC DETERMINATION OF FEDERAL EM-
PLOYMENT DISCRIMINATION CLAIMS—Section
717 of the Civil Rights Act of 1964 (42 U.8.C.
2000e~16) is amended— :

(1) in subsection (b)—

(A) in the second sentence, by redesignat—
ing paragraphs (1) through (3) as subpara-
gmphs (A) through (C), respectively;

(B) in the fourth sentence, by redesignat-
ing paragraphs (1) and (2) as subparagraphs
(A) and (B), respectively;

(C) by designating the first through fifth

- sentences a8 paragraphs (1), (2), (4), (5), and

(6), respectively, and indenting accordingly;
(D) in paragraph (2) (a8 designated by sub-
paragraph (C) of this paragraph)—

CDNGRESSI ONAL RECORD—SENATE

“later than 180 deys after the alleged dis-

(l) in subparagraph (B) (as redesignated by
subparagraph (A) of this paragraph) by strik-
ing‘and" at the end;

(11) in subparagraph (C) (as redesignated by
subparagraph (A) of this paragraph) by strik-.

" Ing ths period and inserting *; and”; and

(ua) by adding after eubparagraph (C) the
following: .

(D) requlre each entity of t.he Federal
Government—

“UXI) to.make counssling available toa
Federal employee who chooses to potify such
entity that the employee belleves such en-
tity has discriminated against the employee
in vlolatlon of subsection (a), for the purposs
of trylng to resolve the-matters with respect
to which such discrimination is alleged;

“(II) to assist such employee in identifying
the [respondent required by subsection (cX1)
to be named in a complaint alleging such
viclation;

“(ITI) to {nform such employee mdlvldually
of the procedures and deadlines that apply
under this section to a claim alleging such
dlscrlmmation and

“(IV) to make such counsellng avallabie
throughout the administrative process;

“(11) to establish a voluntary alternative
dlspube resolution process, as described in
subsectlon {eX1), to resclve complaints;

*(i11) not to discourage Federal employees
from filing complaints on any matter relat-
ing to discrimination in violation of this sec-

. tlon. and

“(1v) not to require Fedeml employees to
partlclpate in such counseling or dlspute 1e8-
olution process.”; and

(E) by inserting after paragraph (2) (a8 des-
1gnataed by subparagraph (C) ot‘ this para-
graph) the following:

*(3) The decision of & Federal employee to
forgo such counseling or dispute regolution

process shall not affect the rtghts of such-

employses under this title.";
(2) by striking subsectlon (c).
(3) In subsection (d)—
(A) by striking “(k)” and 1nsemng “(1)“

(B) by striking “brought hereunder”. and
inserting “commenced under this sectlon".'

and|

(C) by striking *, and the same” and -all
that follows and msertlng a period and the
following ‘“The head of the department,
agency. or other entity of the Federal Gov-
ernment in which discrimination in viola-
tlou of subsection (a) is alleged to. have oc-

curred shall be the defendant in a civil ac~

tion alleging such violation. In any action or
procseding under this section, the court, in

" the |discretion of the court, may allow the

prevalling party (other than an entity of the
Fedeml Government) a reasonable attorney’s
fee (including expert fees and other litiga-
tion expenses), costs, and the same interest
to compensate for delay in payment as a

court has authority to award under section .

7%(1() n

(4) by redesignating subsections (d) and (&)
as subsoctlons (m) and (n), respectively;

(5) by inserting arber subsection (b) the fol-
lowm

“(c)(l)(A) Except .as prov&ded in subpara-
graph (B), a complaint filed by or on behalf
of a| Federal employee or a class of Federal
empleyaes and alleging a claim of discrimi-
nat;lon arising under subsectlon (a) or para-
graph (4) shall—

**(1) name 28 the respondent the head of the
department. agency, or other entity of the
Federal Governmert in which such discrimi-
nauen 18 alleged to have occurred (referred
to in this section as the ‘respondent’); and

*(i1) be flled with the respondent, or with
the |Commission, not later ‘than 180 days
after the alleged discrimination occurs,-

- “(B) A complaint described In subpara-
mph (A) shall be considered to be filed in
compllanca with subpamgraph (A), if not

$1901

crimination occurs, the complaint 1s filed—
‘(1) with such department, agency, or en-
tity; or
“{11) if the complaint does not arise ocut of
a dispute with an agency within the intel-
ligence community, as defined by Execative

‘order, with any other entity of the Federal

Government, regardless of the respondent
named.

*2) If the complaint is ﬂ}ed wsth an entity
of the Federal Government other than the
department, agancy, or entity in which such
discrimination is alleged to have occurred—

‘{A) the entity (other than the Commis-

‘sion) with whom the complalnt ts filed shall

transmit the complaint to the Commission,
not later than 15 days an:er recelving t.he
complaint; and
*(B) the Cemmission shall transmit a copy
of the complaint, not later than 10 days after
receiving the complsint, to-the respondent.
*(3)(A) Not later than 3 days after the re-
epondent receives the complaint. from a
“ixce other than the Commission, the re-
spondent shall notify the Commission that
the respondent has received.the .complaint
and shall inform the Comnmission of the iden-
tity of the Federal employee aggrieved by
the discrimination alleged in the complaint.
*(B) Not. later than 10 days after the re-

spondent or the Merit Systems Protection

Board receives the complaint from a source
other than the Commission, the respondent.
or the Board ghall transmit to the Commis-
sion a copy of the complaint.

“"(4¥A) No person shall, by reason of the.
fact that a Federal employee or an author-

.. ized representative of Federal smployees has

filed, instituted. or caused to be filed or in-
stituted any proceeding under this section,
or has testified or is about to testify in any
proceeding resulting from the administra-
tion or enforcement of this section—

1“(1) discharge the employee or represent.e-
tive;

*(11) discriminate agalnst the employee or

‘representative in administering s perform-

ance-rating plan under chapter 43 of title 5,
United States Code;

“(111) in any other wsy discriminate
against the employes or representative; or
© *{iv) cause another person to take an ac-
tion described in clause (1), (11), or (111).

‘(B) Any Federal employee or representa-
‘tive of Federal employees who belleves that
the employee or representative has been dis-
charged or. otherwise discriminated against .
by any person in viclation of subparagraph
(A), -may file a complaint in accordance wmx
paragraph (1).

“(dX1) Throughout the period beginning on .
the date the respondent receives the com- -

-plaint and. ending on the latest date by
.which all administrative and fudicial pro-

ceedings available under this section have
been concluded .with respect to such.claim,
the .respondent shall collect and preserve
documents and information (including the
‘complaint) that are relevant to such claim,
including not-less than the documents and
information that comply with rules issued
by the-Commission = -

(2 If the complaint alleges that a person
hag—

‘(A) participated in the dlscrimlnat
that is the basis for the complaint; or

““(B) at the time of the discrimination—

‘(1) wag a supervisor of the Federal em--
ployee sublect to the discrimination;

“{11) was aware of the discrimination; and

*(111) fatled to make reasonable efforts to
curtail or mitigate the discrimination,
the respondent shall ensure that the person
shall not ‘be designated to carry out the re-
quirements of paragraph (1), or to conduct
any investigation related to the complaint.
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- U.S. EQUAL EMPLOYMENT OPPORTUN!TY COMMISSION
Washington, D.C. 20507

Juna 10, 1993

The Honorable John Glenn
Chairman

Committes on Governmental Atfairs
United States Senate " ,
. Weshingten, D.C. 20510 -

Deaar Chairman Glenn:

Thank you for your letter of May 17, 1993 to the Chairman of
the U.8. Equal Employment Opportunity Commission roquesting
ca-nnnta on B. 404, the "Federal Employees rairnoas Act."

The Administration appreciates the Committee’s intezest in
this important isaue and sharea the Conmittee’s goal of improving
the administrative process: for the review of rederal equal »
employment opportunity complnints.

The Adniniatration is currently in the process of examining
iseues relating to the way 'in which Pederal egual employment
opportunity complaints are. handlad. As you know, these issues
are broad in scope, affecting almost all Federal Executive branch
agancies. We look forward to sharing our thoughts with you when
the Administration has canpleted the review.

81ncersly,

Pl RCUL,

~ Philip B. Calkins :
Acting Director of Communications
and Legislative Affairs

TOTAL P.@3
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LABOR-

The Department of Labor has the following comments on EEOC's
proposed report regarding S. 404.

COUNSELING

Counseling should continue to be mandatory in the EEC Complaint
process. Counseling is a very effective machanism for
eliminating the coste of litigation, avoiding lost productivity
time of employees who must| participate in the formal complaint
process, as well as mitigating the potential liability exposure
of the agency for conponsatory damages. Making counseling
optional in the process will result in additional formal
complaints being filed and‘suhsaquently place an additional
workload burden on the agency.

GENCY 50U

EEOC's proposed report makes it clear that the EEO complaint
process proposed by S. 404 can only be effective if adequate
‘resources are provided to EEOC to support the structure., EEOC
does not address the fact,| however, that adequate resources must
alsc be maintained in the agencies to support that process. For
exanple, although the invegtigatlon of the complaint will be done
outside an agency, there continues to be a workload requirement

related to document produc%xon and testimony. An agency must

also maintain a structure %o coordinate and act as a liaison with
EEOC during the admlnistratlve processing of the complaint.
Additionally, increased litigation support in an agency will be
required due to the increase in the number of hearing and appeals
that will result under thiB structure. Accordingly, we believe
that the EEOC's proposed geport should better define the agency
role in the proposed process and discuss the extent of agency
support that will be requﬂred to effectively inplcment this

- proposed legislation. -
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We are pleased to appear before the Subcommittee on Employment

Opportunities and the Subcommittee on Civil Service to comment upon

the Eederal Employee Fairness Act end upon the urgent need for such
legislation. .There should beA no question that the existing
adninistrative process, by which federal workers may challenge
employment discrimination to which they have been exposed, is
fundamentally flawed. This process was designed to cover workers
ln all protected» categories - race, color, sex, ethnicity,
rellglon, aqe, and disaﬁility. ' Unfortunately, for years this
system has poorly served the federal government and its employees.
Whlle we applaud the EEOC's efforts, spannlng more than a decade,
to address these problems, we must conclude that the regulatlons
that 1ts 29 C.F.R. § 1614 Wlll fall to correct many of the ex1st1ng
flaws in thlS system. Whlle we_bel1eveﬂthat~semehprov1s1ons:9ﬁ

L
the Federal_EmployeeeFa1rness~Actmrequ1re reexamination, we_fully

support. thls_BLll.
W‘——*‘“‘" .

A I. The Federal EEO Admlnlstratlve Process
Remalns Fundamentally Flawed

We need not look far or hard to flnd compelling.evidence that.
R e i - ;

"the existing EEO adminiétrativerrocess is riddled with defects.

The Congress, 1nclud1ng these subcommlttees, has 'compiled an

exten81ve record from atparade of. w1tnesses, 1nclud1ng v1ct1ms and“

LT These reguﬂatlons,“scheduled tofpecome effectlve ‘on
October 1, 1992, will be codified at 29 C.F.R. § 1614 and have not

“yet been formally publlshed. Therefore, we will refer to them as

the § 1614 regulations|and to the appropriate subparts.



professionals intimately |acquainted with this process, which

demonstrates that this system needs to be fundamentally overhauled.
St s

And, virtually every Chair of the EEOC since 1972, when the

protect ions ageinst‘ employment discrimination were extended to
federal employees,? has reéognized that this system has fallen far
short of the high expectations that Congress has had for this

system. Not surprisingly, therefore, bipartisan_support-exists to

refashion this system. At the hearing jointly held before these . |

subcommittees on March 1,(1990, extensive evidence was presented

for the record of the deficiencies of the federal sector EEO
administrative process.? Since then, these subcommittees have also
heard from victims of this process at hearlngs held on August 1,

1990 and November 20 19¢1, at whlch tlme we were rem:mded of the
hlgh prlce ‘that is daily pald in pain and suffer:.ng by those
Vlctlms of dlscrlmlnatlon for whom' the noble promlse of thlS system

is really a cruel hoax. Tl\nd years before then, the Subcomm1ttee

on Employment and Hous:mg of the House Government Operatlons

2 The Age Dlscrlm:matlon ‘in Employment Act (ADEA) was
extended to federal employees in 1974. See Pub. L. 93-259, 88
Stat. 74 (1974). o \ ‘

3 See Subcomm1ttees on Employment Opportunltles & Civil~

Service, Joint Oversight :Hearlng on Equal Employment Opportunity

Commission's Proposed Reform of Federal Regulatlons, 101st Cong.,
2d Sess. (1990) {"Joint Oversight Hearing"). - . - :

A The flrst hear;mg was. conducted on August 1, 1990 and the
proceedings are reported in Subcommittees on Employment.
Opportunities - & ClVll Serv1ce, -Joint Oversight. Hea‘ring on  Equal -
Employment Opportunity Complaint Process, 10lst Cong., 2d Sess.
(1990). The second hear:.ng was held on November 20 1991 and -the
- proceedings are reported in Subcommittees - Ennployment-
Opportunltles & Civil Serv:.ce, Joint Oversight Hear:l.n on Vlctlms :
of EEO (:omplalnts Process, 102nd Copg., 1st §ess. (1991)

2
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Committee conducted a series of four hearings on the shortcomings
of this process.’ Together, these hearing records and reports
comprise hundreds of pages of documentation in painful detail of
the extensive and entrenched problems that have for vyears
undermined the legitimacy and effectiveness Of‘this system.

In addition, the remarks of:the Chairs of the EEOC, the agency
entrusted with responsibility for administering this process,
confirm that this system is|badly in need of repair. Chairman Evan
J. Kemp, Jr. testified two years ago before these subcommittees

that:

As a former federal %mployee who filed a complaint of
discrimination againqt my agency, I know well the
shortcomlngs of the current system from a complainant's
point of view. The cxlt1c1sms heard most often are:

1. The sxﬁgemﬂiswtOO*cemplex, there are too nany steps
and pltfalls for the anary,

The -first hearing was conducted on October 8, 1985 and the
proceedings are reported in|Subcommittee on Employment and Housing,
Processing EEO Complaints| in the Federal Sector--Problems and
Solutions, 99th Cong., 1st| Sess. (1985). The second hearing was.
held on June 17, 1986 and its proceedings are reported in
Subcommittee on Employment]and Housing, Processing EEO Complaints
~in the Federal Sector--Problems and Solutions (Part 2}, 99th Cong.,
2d Sess. (1986). The third hearlng was held on September 25, 1986
and its. proceedlngs are reﬁorted in Subcommittee on Employment and
Hou51ng, Processing EEO Comglalnts in the Federal Sector--Problems

and Solutions (Part 3), 99th Cong., 2d Sess. (1986). The fourth
thearlng was held on June 25 1987 "and its. proceedlngs are reported

in Subcommittee on Emplo?ment and - Housing, Processing of EEO
 Complaints in the Federal|Sector: Problems and Solutlons 100th
Cong., 1lst Sess. (1987) ("Fourth Hearing"). ' :

5

The. flndlngs and recommendatlons from these hearlngs were'
reported on November 23, 1987 and appear in:Committee on Government
" Operations, Overhaullng the Federal Complaint Processing System: A

New Look at a Persistent Problem, H.R. Docy, NO. 100-456, 100th
Cong., 1lst Sess. (1987). - ‘ S .

-
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2. There is a perceimed_cgnﬁ&igﬁ—efwinterest in having
the‘accused agency control the development of the record;

- i
3. There are inordinate de~l~ays to get to a flnal
decision; and

4. ' There is a lack of sanctions against agencies for
inadequate investigatfons and inexcusable delay.

These problems'with the process disadvantage everyone
involved, most particularly federal workers.®

Before him, Clarence
EEOC, repudiated this admin
asked: "[I]s the message to
to hire an attorney you're

right away?" He replied:

Thomas, who was then Chairman of the

istrative process. Chairman Thomas was

Federal workers that if you can afford

better off doing so and going to court

The amount of time that it takes for that process to end
and then be reviewed by EEOC admittedly -- I think there
is enough blame to go around for everybody =-- it takes
too long. If there is a way to circumvent that . process -
- and that includes: g01ng to Federal court =-- until that
is corrected, then I would have to suggest that would be

the best way to go.

This fundamental—iack_of.conf1dence—from—the Chalrman~ofsthe~agency

charged_w&th~oversee1ng_th1s_processmas—amprotound_lndlctmengzgﬁ

thiswsystem.

And, Eleanor Holmes Norton, who has been the Chair of the EEOC

and is a now member of the C1v11 Service Subcommlttee, commented at

an earlier hearlngibefore these Subcommlttees that;

' The.inherent conflicts

of interest, the time delays, the

complexity of the machinery, and the lack of sanctions
have produced a- 51tuatﬂon in which government workers are
not afforded the rlghts that are available to workers:in

6
Kemp, Jr. )

7

Fourth Hearing,'at 59-60.

See J01nt Over31ght Hearlng, at 7 (Statément of'EvanHJ.

=

4 .
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the privaté sector. T

he irony is that Federal employees

. o4 . . . .
are second-class citizens 1n a complaint system that is

supposed to eliminate 'second-class status.

overestimate the urgen
the government allows
or countenance in the
Togeﬁher, this documen
from Chairskof the EEOC spa
conclusion that there are ¢
the EEO complaints adjudica
legislative solution.
And, these .problems,
continue to plague this sy

demonstrate the currency

examples should suffice.

--First,. the pacesat whi

system continues to be into

most recent year for whictk

. I cannot
cy of change. It is'appalling that
for itself what it does not permit
private sector.

tation and these disturbing observations

nning the political spectrum compel the

~ommon and enduring problems afflicting

tion process which require an immediate

documented over more than a decade,
sten. Although there are many ways to

of the defects in this syétem, two

ich complaihtsuare adjﬁdigatedvin this
lerably-sloy. In Fiscal Year 1990, the

1 data is publicly available from the

EEOC, the average~time’consumed'in adjudicating EEO claims on the

merits was 526 days.® And,

some agencies operated much more slowly

than at even this unaccept

ableArate; The Department of Justice

took 1083 days -- nearly tﬁree years -- to'decide these claims on

the merits®, while the Depa#tment of Housing and Urban Development

took 1002 days'® and the J

8

See EEOC, Report c

epartment of State took 1466 days to

'’n Pre-Complaint- Counseling & Complaint

Processing for FY 1990, at

9 See id. at A-16.

10 id.

See

39 (1990) ("EEOC Report for FY 1990").

o
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adjudicate these claims adnm

1inistratively.!

" And, the pace has not improved over time. The average time to

adjudicate claims on the merits in FY 1988 'was 607 days and in FY

1983 was 524 days."

Although the intolerably slow speed with

which these claims are processed has been recognized as a problem

for years, the pace has not

These time delays‘ a

re

improved.

simply intolerable, robbing the

complaints processing system of any legitimacy as an effective

means to resolve EEO claims!
systems with many steps,

different stages, in which

And, these delays are a product of a

administered by different staff. at

there have been no deadlines requiring:

the agencies to complete the processing of claims in a timely

fashion. In addition, since
separately at each agency
systems operating simultanec

efficiently than others,

the complaints processing is conducted

, there are complaints -adjudication

usly at nearly 120 agencies; some more

but none operate with ‘any real

acéountability'td the EEOC or to the Congress.

“investigation and adjudicat

the current

i
creating the perception, and
a serious and debilitating

claimants may elect to have

administrative judges at th

s

ystem  entrusts to the agencies the
.on of the claims brought against them,
unfortunately the reality at times, 'of

conflict;oﬁ*éhtergﬁy. Even though

their claims tried before independent

1 EEOC,Wthbse-judges issue decisions

that'aretmerglxgreqqmmendatiohéﬁthat-thevagehcies‘arg free to

nu at A-17.

id.

12

EEOC Report for FY-1989, at 34.

e
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to findings that they hadn't discriminated than that they had

committed discrimination."

No legal systeﬁ can achieve legitimacy, even 1if it had no
other afflictions, with disgarities in treatment of thisvenormity.
It's not .éurprising, then, that complainants report an‘
overwhelning desire to avoid this complaints adjudication process
and either proceed through the negotiated grievance process, when
they are covered by a collecti?e bargaining agreement, or go to the
courts at the earliest. possible time. Few, however, havé the
benefit of 1legal representation or the resources to engage in
. protracted and expensive |litigation. To most complainants,
therefore, this process affords the only forum in which their
claims of_discrimination”can be heard. And»thesevvictims deservé
a level;field.1,~, |
- Conflicts bfiinterest and time delays are but two of the many
shortcomings of the present EEO complaints adjudication systems
‘through which federél employeeé with‘eqUAI_emploYment claims are
required by statute to proceed. Other problems with the system
rangebfrém the inédequacy of the factual.recgrds compiled by the
agency-conducted  investigations and the limited authority of
administrative judgeé'to compel the attendance of witnesses at

hearings of these claims, to the overly complex and slow system for

18 Dlsparltles of comparable magnltude have appeared every

year for.-which this data has bzen_ published. 1In FY 1983, for
example, agencies rejected 39 4% of the findings of dlscrlmlnatlon
while rejecting only 0.4% of the findings of no discrimination and
in FY 1985, agencies rejected 45.5% of the - findings of
discrimination while rejectlng only 1.3% of the findings of no
discrimination. See EEOC Report for FY 1990’ at 50-51..

A S
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reject or modify.

"are brought against them,

Therefore,

the agencies decide the cases that

elying largeiy upoh evidence obtained

from investigations that the same agencies also conduct.'

The extent of this coﬁflict'of interest can be measured by

‘comparing the receptivity

discrimination, recommended

of +the agencies to findings of

by the EEOC administrativehjudges, with

their receptivity to recommended findings of no discrimination.

'Agencies that approach dis

crimination claims with impartiality

would'be expected to treat

,acceptlng these flndlngs with comparable frequency.

however falls far short of

"~ for example, executlve age

this expectatlon.

these findings alike; rejecting and
The reality,

In Flscal Year 1990,

ncmes as. a group rejected 60% of the'

recommended flndlngs of dlscrlmlnatlon whlle re]ectlng only 0. 56 of

the,recommended flndlngs'of

of a staggerlng smgn1f1cance;i

are nearly 120 times mor

no dlscrlmlnatlon. This dlsparlty is®
It reflects that executive agencies

e w1lllng to- reject a finding of

dlscrlmlnatlon than’ a flndlng of no dlscrlmlnatlon.

ThlS problem too appea1
"proportions‘have recurred e
»this data publicly availabl
-executive agencies rejected
recommended by EEOC Administ

of the recommended flndlng

rs entrenched

S of no. dlscrlmlnatlon.,

Dlsparltles of dramatic

cach year. for which the.EEOC'has»made

e. In Fiscal Year:1989‘ for‘example,‘
58 5% of the flndlngs of dlscrlmlnatlon,
ratlve Judges whlle rejectlng'only 0 2%

In FY 1989,

therefore, executlve agenczes were about 290 tlmes more receptlve
B ~SeebEEOC Report for FY 1990 at 50-51.
‘ S L
4 see EEOC’ Report fgr FY 1990 at 50-51.
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the adjudication of EEO cllaims mixed with alleged civil service
violations, to the frequent reiuctance of agencies to punish
managers whose conduct has been‘ proved to be discrinminatory.
Togethe;, these obvious weaknesses in the current system, and the
broad, bipartisan consensus that this system poorly serves our
government, should ring a clarion eall for‘fundamental change.

II. The EEOC‘slNew § 1614 Regulations .
Do Little to Remedy These Persistent Problems

Recently, the EEOC issued new rules that will supplant the
existing system for adjuéicatiﬁg EEO complaints in the federal
‘sector." These regulations, which will be codified at 29 C.F.R.

§ 1614, have been under consideration and review at the EEOC for

mére than a‘deéade.” Whiléxthey.may address some of the defects
afflicting the administrative pfocess, thére is much that
'regulatory change, constrained as it is:by.pdlitical and statutory
limitations, cannot chanéé. Even the Chairman of the EEOC
acknowledged last month, when the‘final version of the § 1614
regulations were iéSued, that the final solution to the problems
affiicting this process | must be addressed "by Congress.™
Accordingly; while we commend the EEOC for its:efforts to address
the faults of the éomplaints adjudication system, the regulations

that it has issued are more noteworthy for the areas they do not,

16 The current system is governed by regulations found at
29 C.F.R. § 161;. ' A c ’

' gince these rules will appéar at 29 C.F.R. § 1614, we will
refer to them as the § 1614 regul;tions.

18 See Priest, "EEOC Revises Bias, D%;ability»Rules,“ The
Washington Post ‘(March 5, 1992). ‘ : »

L]
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and probably cannot, address than for the imprdvements that are
éccomplished.

The most significant| development achieved by these new’

regulations is the establishment.—of-fixed.periods—within—which

agencies-must-conduct=-investigations-of-EEQ-claims and within which

Administrative Judges at the EEOC must issue their decisions.?

In the past, only the comélainant waé subject to time limitations
within which he or she*was-required to act, leaving the agency and
the EEOC unconstrained by any time limitations within which each
must perform its duties. These new rulesfwill bring some measure
of parity between the parties to act in a timely fashion and may
speed ‘up the procéssing'of some claims. Change in these areas is
a welcome development.

But, we remain concerned that even these modest improvements

will have limited sﬁccess. - In. order for these reforms,
paptiéularly the de;dline fér completing investigations, to have
any,significant impact, there must be an enforcement mechanism that
will impose ;ea1 ¢onsequences if an agency fails fo act in a timely
fashion. 'Only then will agencies devote the necessarf resources
and attention to the viéorous and eXpeditious completion of

investigations.

'As the teeth behind| this time limitation, however, the

regulations simply authorize Administrati&e'qudges to draw adverse
inferences from the absence oﬁ»materiaisathathshould have been

included within an unfinished investigation. But, Administrative

, s
19 See 29 C.F.R. §§ [1614.108 .(f), .109 (g).
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Judges have had such author

ity in the past and failed to exercise

it with the frequency that seems warranted. More importantly, the

regulations continue, as T

itle VII requires, to entrust to the

agencies the discretion to reject or nmnodify the recommended

decisions issued by Administrative Judges.

agencies may -repudiate a

inferences in rendering th

that may be imposed for fa

Accordingly, the
judge's reliance- upon such adverse
e recommended decision. The sanction

1ling to conduct a proper and complete

1nvest1gatlon in a timely fashion, therefore, lacks any real teeth

. as long as the agencies retaln final dec131onmak1ng authorlty

Since this time limitation for the completion of investigations is

only as effective as the
noncompliance, we have 1lit

achieved by this rule.®

‘sanctions which may be imposed for

tle hope that real expediticn‘will be

While the regulations achieve other healthy changes, including

~a brief expansion of the

time within which to initiate the

complaints adjudication process and the more direct involvement by

" the Administrative Judges in overseeing discovery by the parties,

they are modest departures fronm the cumbersome, ineffective system
that is currently in use. Indeed what is most strlklng about
these new requlatlons is that they change little of consequence in
the current system. As a press account 1ssued at the tlme that the

section 1614 regulationsﬂwere issued confirms, the EEOC had more’

20 Euen\ifwinﬁeetigatiene‘ere:ccnducted more rapidly}dthe

~§ 1614 regulations malntaln the practice of the agencies

1nvest1gat1ng themselves, perpetuatlng a longstanding conflict of
interest and ' leaving. unaddressed “the 1nadequa01es of ' many
investigations that agenc1es conduct. :

11




émbitioUs plans for these rules but they foundered at the Office of -
Management and Budget.? Between the constraints imnposed by the
patchwork of ‘statutes goverﬁing this system and the éolitical
hurdles that regulatory changeé rust surmount, it is not surprising

that these new regulations| leave the status quo largely intact.

III.  (TheFederal Employ ceFaiTResS Ao
T ; S S e 7

The profound and intéactable defects afflicting the current
complaints adjudication prdcess.and the modest impact of the new
EEOC regulations compel the conclusion thatvcomprehensive reform of
this system is needed and it is needed nowu  While some regulatory
improvements in the system'have occﬁrred} many of the.problems with
the current SYStem~are’roo£ed in a flawed structure that is created
by statute.t Accordingly, we belie?e‘that ohly iegislation holds

any promise of ultimately remedying .the many defects of this

system.

A list of these fundamental and persistent defects, which the
EEOC's new regulations fail t0‘address,-¢onfirms the need for
legislation.

1. ‘It is fundamentally unfair for agencies, . against
which EEO claims are pending, to investigate and
-adjudicate those claims themselves. - Therefore, it is
necessary for  the factual = development and the
adjudication of these claims to be conducted by some
other means. ' : ‘

2. The investigatipns”that the agencies have conducted
have often created flles that, although voluminous, omit
information that 1s cr1t1ca1 to the full and fair
‘adjudlcatlon of the EEO claims. Therefore, it is
necessary to dev1se another way to develop the facts w1th

n See Priest, "EEOC Revises’ Blas D;sability Rﬁles," The
Washlngton Post (March 5E 1992). e L . : S

-
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which the parties may present their positions at hearings
on the EEO claims.

3. The time period within which complainants may
initiate the process for pursuing an EEO claim should be
expanded to permit reﬁlection and an opportunity to look
into their suspicions of discrimination before any action
is taken. The EEOC regulations expand from 30 to 45 days
the time from the last ‘discriminatory incident within
which complainants must contact an agency counselor to
begin pursuing a claim. This  time period must be
considerably expandedL

4. Deadlines are needed within which the agency, the
EEOC, as well as the| complainant must discharge their
respective responsibilities within the complaints
adjudication system. | The deadlines established by the
section 1614 regqulations are a good start but fail to
create any real 1ncent1ve for agency compliance. -

5. Although the C1v11 Rights Act of 1991 clearly
provided for the award of compensatory damages to Title
VII . claimants who proved that their employers
intentionally discriminated against them, the section
1614 regulations do not authorize Administrative Judges
to award such relief. | Legislation would clarify that the
mandate of the Congress is reflected in that Act.

6. Employees whose |[claims encompass both an EEO claim
and a challenge under the civil service rules, and who
therefore present a| "mixed case," are. compelled  to
proceed before another agency, the Merit Systems
Protection Board, and’then may. present their EEO claim to
the EEOC. Where those agencies differ, the claim is
submitted to a spec1ag panel. This system is enormously
complex and time consuming and requires modification.

7. Too often, employees who commit discrimination do so
with impunity, retaining their employment and sometimes
reaping promotions 1nstead of rece1v1ng punishment for
illegal conduct. Legislation is neéeded to ensure that
persons : found to have .committed discrimination are
subject to appropriate sanctions.

8. There are several judicial interpretations given the
statutes .and rules [ governing:  this system. that . .have
warranted revision for years and which legislation mus%t
address.
We endorse the Federal Employee'Eairness Act hecause it offers

: S . & .
fundamental revisions to the current complaints processing systen
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and regard its approach as |providing the best hope of transforming
this system into one that| will fairly and promptly address the
federal sector claims of [discrimination. While there are many
facets of this legislation| that warrant its commendation, several
should be noted here.

First, we applaud the| removal from the executive agencies of
the responsibility for investigating and adjudicating complaints of

discrimination.® For the| first time since 1972, when Title VII

coverage was extended to federal employees, the fox would no longer
guard the chicken coop; the stain from the conflict of interest
which inevitably taints the complaints adjudication system would

finally be removed. The Act would entrust authority to issue final

decisions, rather than simply = recommendations, - to  the

Administrative Judges of the EEOC.Z

We also endorse the Act's consolidathmy ofﬁmuch of this
complaihts édjudicationuprécess into one agengy, thé'EEOC, which
operates independently.éﬁ the ofher execﬁtiﬁe agenciés against
which EEO claims are lodged.® 1In addition;“we’expeét that this

centralization of the complaints adjudication process will yield

n Since Title VII expressly entrusts final action on
complaints of discrimination to the executive agencies, removal of
this function from those|agencies requires legislation. See 42
U.S.C. § 2000e-16 (c). ‘ :

A B Of course, either party should be entitled, and the Act
provides for -appeals from the judges' final decisions to the EEOC.

X% Of course, the Act must afford employees of the EEOC with
discrimination claims the| opportunity, if they so choose, to have
the factual development and adjudication of those claims conducted
by another agency. S, : o T
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other significant benefits.| We expect that the staff handling

these claims can, and will,| be reqgularly and properly trained.®

The assignment of these functions to a single agency alsQ should
increase the accountability for the operation of this system to the
Congress and the public. And, we are hopeful that the Act will
create economies of scale which ensure that the .complaints
adﬁudication system can bé fully and properlylfunded;

The General Accounting| Office (GAO) has. computed the costs

associated with counseling and preocessing of discrimination
complaints at 29 Federal agencies.® In a report issued last
month, GAO concluded that | those agencies alone expended $139

million on this complaints |adjudication process.”

Eveh modest
‘reforms of the exiSting system will inevitably resﬁlt in cost
savings that will more than offset any  new fﬁnds>required.to
implement the Act.

| Second,’wérendorse the Act's creation of-a néw system by which
ﬁhe'facts relating to claims| of discrimination, and the defenses to

such claims, are discoveréd and collected.  Under the -current

rules, the agencies conduct investigations of themselves, creating

Toward that end, we endorse any enhancement in the grade
levels for Admlnlstratlve Judges and other staff affiliated with
the federal complaints adjudlcatlon system that will ensure that
the" EEOC can attract and retain quallfled staff.

25 .

. % There are about¢90 Federal agencies that the GAO has not
yvyet examined. - The total| cost of the- complalnts adjudication
process throughout the - Federal government ‘is undoubtedly muchA
higher. . - . -

”k . See GAO, Federal|Workforce: Agencies' Estimated'Costs
for cOunsellng and Proces<1ng Dlscrlmlnatlog,Complalnts (March
- 1992).

3
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another conflict of interest that the EEOC's section 1614 rules do
not eliminate. The current|process for conducting investigations

also suffers from another serious defect that the Act addresses.

Investigations often result in the compilation of files which,
although voluminous, omit facts that in the preparation for the
hearing the parties or the Administrative Jﬁdée discover are
relevant and should have been collected. Moreover, the quality of
the‘investigations vary significantly; some are conducted more
vigorously than others.

The Act, as we understand it, would-tranSfer.the principal

fact gathering responsibility from the agencies alone to the
parties under the supervieicn of the Administrative Judge.® We
applaud this approach since it entrusts thie important
responsibility to the parties who have the greatest interest’in
seeing it conducted'properly. And, it permits the parties, with
‘in§olvement ffom the judge who will<hear ihe ciaim, to define the
scope of the discovery and to~identify the facts that'are needed to
prove and rebut the claims.

We.undefStehd that,«When a complainant is unrepresented, the

Act contemplates that the Administrative'Judge will require that

B We also believe, and the Act seems to recognize, that the

agencies should continue to play an important. role in the fact
finding process. The agenc1es are necessarily more familiar with
the documents created in connectlon with any challenged personnelu
action. It is- “important; therefore, that the agencies contihue to
have responsibility for the collection of documents relevant to
pr0v1ng, and rebutting, cldlms of discrimination. In addition, the
‘agencies. should retain, apd we. read the Act as providing, the
opportunity’ for brief’ 1nVest1gatlon of the‘pllegatlons that mnay

f30111tate the con0111at10n of those claims.
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the record be sufficiently

identify the discovery neede

full and fair hearing is

developed and, 1if necessary, will

d by the complainant to ensure that a

conducted. This provision for the

discovery of facts where the complainant is unrepresented is

.critical to the protection

federal equal employment law

of these riéhts guaranteed by the

S. We are hopeful that the discovery

process provided by the Act will improve the quality of the

factfinding upon which the h

~ Third, the Act expands

must initiate the complai

earings must rely.

the time period within which claimants

nt process. Under . current rules,

claimants must initiate the process within 30 days of the last

incident of discrimination
regulations would extend th
thetprivate‘sectér, however,
‘within which to initiate t}
even nmore closely rel#ted,
employees of the U.S. Senate
complaints adjudicatiqhxpro<
executive. agencies should b

same time period of 180 days

that is alleged.®  The EEOC's new
at period to 45 days.” Employees in
are entitled to a minimum of 180 days
he process available to tbem.” And,
ﬁhe'civil Rights‘Act of 1991vaffords
180 days before théy must initiate the
;ess‘availaﬁie to them.® Emplpyéeé of
e accbrded, and the)Act-provides,.thé

within which to initiate the complaint

process. This additional time affords employees the opportunity to

deliberaﬁe, to consult legal

29

See 29 C.F.R. § 16

30 See 29 C.F.R. § 1

31

3

ee 42 -U.S.C. '§ 20

32 Pub. L. No. 10

2]

ee

2-166, 1Q5 Stat. 1071, (Nov.

counsel, and to informally investigate

;3.2;4,fa)(1)(i){'
614.105.

003-5 (e); 29 U.S.C. § 626(d).

& o
1991) .
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the circumstances surrounding the incident that they may challenge.

Fourth, deadlines are r

leeded within which the agency and the

EEOC as well as the complainant will be obligated to compiete the

tasks assigned to them by

the COmpiaints adjudication system.v

. Here, the EEOC's new regulations make a significant contribution,

creating for the first time

_and to the EEOC.¥® But, as

agencies retain final deci

liberty to reject ahy sancti

impose for noncompliance wi

the authority to render f

limitations applicable to the agencies
we observed earlier, as loﬁg as the
sionmaking authority, they remain at
ons that an Administrative Judge might
By entrusting

th the'timekdéadlines.

inal decisions to the Administrative

Judges, as well as prescribing the‘consequences that would flow

from noncompliance with the

deadlines, the Act would substantially

increase the  likelihood that the deadlines would be honored.

Fifth, the civil Righ

empléYees of goVéfnménts
opportunity to recover é
discrimination prohibited
Disabilities Act.*  1In
s apparéritly failed to permj]

administrative process.%

¥ See 29 C.F.R. §§ 1

ts. Act of 1991 ekpressly extends to
and' the ﬁriVate .sector alike ' the
Qmpenéatory damages for intentiqﬁal;
by Title’ VII and the Americahs‘With
its new reguiatidns,’ the EEOC . has
it the award of such damages in the

In the Civil Rights Act of 1991,°

614.105, .106, .108, .109, .110.

4  gsee Pub. L. No. 102

35 The EEOC's defin

relief does not include any

§ 1614.501.

~66, 105 Stat. 1071, § 102 (a) (1) & (2)

ition of remedies that comprise full
reference to damgges. 29 C.F.R.

'
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Congress failed to make any distinction between the award of
damages in the courts and in |the administrative process. Nor would
such a distinction be wise. | If damages cannot be awarded through
the administrative process|, this deficiency wili quickly and
dramatically diminish the vallue and attractiveness of this prbcess
to complainants. The availability of damages in the courts will

create just the kind of incentive to proceed to that forum that

this Act is designed to moderate. The same remedies must be
available in the administrative and judicial forums. This Act
should clarify Cbngress‘ intent to achieve such parity.

Sixth, the currant system for handling mixed cases, by which
claims 6f'discrimination are joined with challenges arising under
the civil service rules,| is hopeléssly complex and 1long.
'Employees; agency employers, and the administrative agepcies
involved in the;mixed'casa‘procedﬁre spend a great deal of time and
effort attempting»té.resolve often simple cases, with incqnciusive‘

results. The central idea oﬁ the mixed case procedure, that' the

EEOC and Merit Systems Protection Board (MSPB) could both resolve
ﬁhe same case, with each having parity with the other, seems in
retrospect to,have'been doomed’from the start.: This splitting of
jurisdiction was rooted in uhcertaintyvovar how well the newly
creaﬁed institutions would |do their jobs, and a mistrusp of the
ability of EEOC and MSPB |[to decide matters ‘qlitside ‘their own
jurisdiction. Fortunately, these ~concerns .have, proven to be
largely misplaged, and the track records of.thaéé déciaiaa~making

entities bréﬁi&es'a basis for employees to eva&uaté}tﬁé"apﬁfopfiafe

. .
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forum fof a particular case.

. To recﬁify the extraordinary delays and procedural cohfﬁsion
which nowAcharacterizéé:the processing of mixed cases, the Act
permitS‘emﬁloyees to choose |the forum -- MSPB, EEOC, or grievance
arbitration -- in which they wish to proceed. Rather than have
several different agencies engage in separéte and time-consuming

review of each other's decisions, the Act allows the chosen forum

to decide all of the ‘issues| -- civil sefvice, discrimination; or
contractual -- presented to it in accordance with established case
law.>® At the end of| the process, employees alleging

discrimination retain the right to de novo review of that claim.
The Act will resolve mixéd cases far faster than under the old
System, and allow_for’more consistency in the adjudication of -
discrimination claims. |
Seventh,vagencies are often reluctant to punish employees who

are found by either an‘édmxnistrativé or judicial forum to have
committed discrimination. | The witnesses who testified at an.

earlier hearing before these Subcommittees confirmed a suspicion

which many have held thét managerS‘&ho comnit discrimination are
rarely punished. Not surgrisingly;”the‘failure to discipline
provenAdiscriminators breeds contempt, Qriat least diéregard, for
the EEO laws}“_Mahagers aféfleft with the impression that they can

commit discrimination ?witp?’impunity and . the employees they

36 Of course, the EEOC will be obligated to defer to the
interpretations of civil service law construed by the MSPB, while .
the MSPB will be obligated t?-defer to the inﬁérpretations of equal
enployment laws given by the EEOC. *
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supervise become demoralized
under the equal employment 1
will ensue.
imposing penalties where the
proved, there are enough o

warrant a change.

and reluctant to exercise their rights

aws on the belief that no improvements

While some agencies are undoubtedly diligent in

commission of discrimination has been

rcasions when this does not occur to

The Act would create a system by which employees who are found

in a final order, in either a
have committed discriminat
Any such systen,

i

discriminators are afforded

sanctions.

n administrative or judicial forum, to

ion would be subject to appropriate

of couree muSt‘ensure that the proven

whatever process they may be due to

challenge the sanctions that are 1mposed

Whether or not the

‘precise approach set forth in the Act is the optimal apprpach; some
system is necessary to ensure that agencies are aCcountable'forvthe

treatment they afford ehployees‘ found to Dhave. ccmmitted,

discrimination. Since ageﬁcies typically deny the existence of

discrimination in their workforce, they may be reluctant to punish

nanagers later found to thave icommitted_ such conduct in an

administrative or Jjudicial] proceeding that ruled against the

agency. »Accordingly, the Act should provide for a system by which

agencies are obligated to consider and impose punishment

4

'appropriate ‘to the nature| and severity of the discrimihatory

conduct'committed;h And the Act~$heuld require that the agencies
f~be readlly accountable for the de0131ons they render: regardlng such
‘ sanctlons and that such de0131ons w1ll be scrutlnlzed to ensure

they are supported by the record._‘ &

*f
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Eighth, the Act provides for a number of minor revisions to

(=

the existing complaints adjudication system, each of which

addresses an important shortcoming.. As an example, claimants who

fail within the time allowed to name the head of their agency as
the defendant in actions: flled in the courts will have thelr case

dismissed.? Simple lapsee commltted by unwary complainants,

particularly those unable té retain 1ega1 counsel, therefore lead

to draconian results. The Act should, and does, provide for

amendment to'this technical defect as it does for other such
obstacles that have arisen in the interpretation and application of
thé federal equal-employment laws.

Iv. Conclusion

This year marks the twe

ntieth anniversary of the amendment of

Title VII that extended to federal employees the full protections

'ajainst‘employment discrimi
system, whlch.was created'wr
‘1nexpen51ve, speedy and fai
-fallen fai short ofveach of

an extensive record that do

entrenched defects‘in this

nétion. 'ThefCOmpiainte,adjudication
th‘theinoble,ambitien that it afford an
r:meanS'of fesolving EEO claims, has

these goals. We have the benefit of

muments the nature and extent of the

system. *And, we Believefthe Federal

- Employee Fairness Act offers the first opportunity for the

37 This result. ‘occurs because Title VII prov1des that the.

head of the agency shall be named. as the defendant ‘in judicial
actions and requires that such actions be filed within 90 days of
final agency action. . See 42 U.S. C.. § 2000e-16. (c), as:” amended by
the civil Rights Act of. £ 1991, 'The failure to name the agency head,
or otherwise put the agency!head on notice of .the action, within
the 90 day allotted period: has been grounds for. dismissal of the
action. See, e.q., Johnson v. Burnle 88% F.2d 471 (4th' Cir.
1989); Johnston v. Horne, ‘875 F.2d 1415 (9th Cir. 1989).
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fundamental reform of this system that iS-so sorely needed. We

urge these Subcommittees to revise the bill where it is needed and
report it for passage in this Congress. We look forward to working

with you in this. important effort.

A\

”
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