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Nutshell summary of s. 404 : 

Federal Employee Fairness Act of 1993 


The proposed bill amends Title VII, ADEA and the Civil service 
Reform Act (CSRA) to change the federal sector complaint process. 
Individuals alleging discrimination must file a complaint within 
180 days of the discriminatory event. Agencies must conciliate 
claims and offer counseling throughout the administrative 
process, although an employee's participation in both functions 
is voluntary. After attempted ccinciliation, an employee may 
elect to proceed administratively using EEOC, MSPB or negotiated 
grievance procedures. An administrative jUdge shall issue a 
determination on the complaint after a hearing using discovery 
within the judge's discretion and order necessary relief within 
210 or 270 days from the filing of the complaint, the longer 
period applying to class complaints. Either party may appeal the 
administrative judge's determination to EEOC, and EEOC shall 
issue its decision within 150 days. The ADEA is amended to allow 
for administrative complaints using Title VII procedures, but 
there is no exhaustion requirement. The CSRA is amended to place 
the election requirement in section 717 of Title VII. . 

PHOTOCOPY 
PRESERVATION 



Executive Summary of S. 404 : 

Federal Employee Fairness Act of 1993 


The proposed bill overhauls the federal sector complaint process 
by making significant changes to Title VIt, ADEA and the Civil 
service Reform Act (CSRA). 

The proposed bill requires agencies to make 'counseiing available 
to employees throughout the administrative. process, but 
counseling is not mandatory. It requires agencies to use 
alternative dispute resolution (ADR) procedures to conciliate 
claims during a 30 or 60 day period, although participation in 
ADR programs is voluntary. If conciliation proves unsuccessful, 
the employee has 90 days to elect to pursue administrative 
remedies available through EEOC, MSPB or negotiated grievance 
procedures. The employee may also elect at this poi~t to file a 
civil action in an appropriate U.s. district court. 

S. 404 substantially revises the complaint processing methods 
currently used by the EEOC and its administrative judges. At.the 
pre-hearing stage, the respondent Federal entity's role is 
limited to providing relevant information, documents and 
testimony necessary for the hearing. An administrative judge is 
appointed by the EEOC to issue a determination on the complaint 
and order riecessary relief within 210 or 270 days from the filing 
of a complaint, the longer period applying to class complaints. 
While a respondent would no longer be authorized to unilaterally 
modify or vacate a .determination by an administrative judge, any 
party may appeal an initial determination to EEOC. The EEOC 
shall affirm, modify or reverse the findings of the 
.administrative judge within 150 days of receiving the request. 

A complainant may file a de novo lawsuit in u. S..district' court 
within 90 days of receiving notice of the right to request an 
administrative determination. Otherwise, an employee may file 
suit where the applicable time limit for an administrative ' 
judge's determination or EEOC's decision on appeal has expired 
until 90 days after receiving a decision by the administrative 
judge or EEOC. A prevailing non-Federal party may collect 
reasonable attorney's and expert fees, costs 'and interest. Any 
amount awarded must be paid from the respondent Federal entity's 
appropriated funds. A complainant or EEOC may bring suit to 
enforce a settlement agreement, an administrative judge's order, 
or an order of the Commission. 

The bill'amends the ADEA to allow employees to file complaints 

with EEOC using Title VII procedures. It continues to allow 


,employees to bypass the administrative process provided they give 
EEOC at least 30 days notice of their intent to sue and the suit 
is brought within 2 years after the alleged violation. 

The CSRA is amended to place the election requirement in section 
717 of Title VII; The current mixed c~se scheme and special 
panel procedures have been deleted. 
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Summary of'S. 404 : 

Federal Employee Fairness Act of 1993 


The Federal Employee Fairness Act of 1993 proposes to amend 
sections 701 and 717 of Title VII of the Civil Rights Act of 
1964, section 15 of the Age Discrimination in Employment Act of 
1967, and sections 7121 and 7702 of the Civil Service Reform Act 
of 1978. Th~.proposed effect on each of these statutes is 
summarized below. 

Proposed Amendments to Title VII 

Alternative Dispute Resolution (ADR) 

Although S. 404 requires agencies to use alternative dispute 
resolution processes to conciliate each claim alleged in a 
complaint, a complainant's participation in ADR is voluntary and 
does not affect his rights. ADR procedures take place during a 
30-day period beginning on the date respondent receives the 
complaint, and may be extended an additional 30 days with the 
complainant's consent to enable the parties to enter into a 
settlement agreement or otherwise resolve the complaint. If the 
ADR procedures require a conciliator, the conciliator shall be 
appointed by the EEOC. 

If the parties fail to settle the complaint during the applicable 
ADR period, the respondent Federal entity must notify the 
complainant in writing, before the ADR period expires, that the 
employee has 90 days from receipt of such notice to 'make a 
written request with the EEOC for (1) a hearing on the claim 
before'an EEOC administrative judge, (2) a determination by the 
MSPB if the claim is within the MSPB's jurisdiction, or (3) a ' 
determination under grievance procedures for claims not 
appealable to MSPB. A complainant may not pursue further 
administrative or jUdicial remedies until the applicable ADR 
period has expired. 

Administrative Complaint Process 

The proposed bill requires agencies to make counseling available 
throughout the administrative process to an employee who believes 
a Federal entity has discriminated against him, but such 
counseling is not mandatory. An agency must also assist an 
employee in naming the proper respondent in his complaint, and 
inform the employee of all applicable procedures and deadlines. 

Under the proposed 'bill, an 'employee is obligated to file his 
complaint of ' discrimination with the Federal entity where the 
discrimination allegedly occurred or any other entity of the 
Federal Government, including the EEOC, within 180 d~ys of the 
discriminatory event. within 3 ,days after receiving the 
complaint, the respondent must notify the Commission of the 
complaint and the identity of the aggrieved employee. within 10 
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days after receiving the complaint, the respondent must transmit 
the complaint to the Commission. 

EEOC Administrative Judge Process 

If, at the conclusion of the ADR process described above, the 
complainant files a request with EEOC for a hearing before an 
administrative jtidge, EEOC must transmit a copy of the request to 
the respondent and appoint an administrative judge to make a 
determination on the claim. Should the complainant elect to have 
his claim determined by MSPB or through grievance procedures,· 
EEOC must transmit complainant's request to the appropriate 
agency. After receiving a copy of complainant's request for an 
administrative determination by the EEOC or the MSPB, the 
respondent must transmit a copy of all documents and information 
relevant to the claim to the appropriate agency. 

A respondent must collect and preserve all documents and 
information relevant to a claim of discrimination, in accordance 
with rules issued by the Commission, from the time a complaint is 
received until all available administrative and judicial 
proceedings are concluded. A person who is alleged to have 
participated in the discrimination or who, as the complainant's 
supervisor, is alleged to have been aware of the discrimination 
but failed to take reasonable action to stop the discrimination 
may not fulfill the recordkeeping requirements or conduct any 
investigation relating to the complaint. 

Upon determining that the respondent has fail,ed to produce all 
relevant information in response to the complaint without good 
cause shown, the administrative judge shall require,the 
respondent to provide any additional necessary information and 
documents and to correct'any inaccuracies in the information and 
documents received. 

An administrative judge may dismiss any frivolous ciaim contained 
in the complaint, or a complaint failing to state a claim for 
which relief can be granted. ,If a claim or complaint is 
dismissed by the administrative judge, the employee has 90 days 
from the date such notice is received either to request that the 
EEOC review the dismissal or to commence a civil action in U.S. 
di~trict couit. For those claims not dismissed, the 
administr,ative judge shall conduct a hearing and make a 
determination on the merits of each nonfrivolous claim including 
those appealable to the MSPB which arise from the factual 
circumstances of the complaint. Following a .determination that 
an employee was subject to discrimination, the administrative 
judge shall notify the person who engaged in discrimination of 
the allegations raised in the complaint. The written 
determination of the administrative judge must generally be 
iss~ed within 210 days from the filing of an individual 
complaint, or 270 days after the filing of a class complaint, and 
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may not be reviewed, modified or vacated by the respondent 
Federal entity.' Unless a civil action is brought within the 90 
day period, any party may bring an appeal, requesting that EEOC 
review the determination of the administrative judge, and affirm, 
reverse or modify such determination generally within 150 days of 
receiving the request. 2 

Discovery is available to the same extent as in a civil action 
within the discretion of the administrative.judge. Any party 
failing to respond completely and timely to a discovery request 
made or approved by the administrative judge, when the request 
for information or a witness is within the control of the party 
failing to respond, may be subject to sanctions deemed 
appropriate by the administrative judge. For example, the 
administrative judge may draw adverse inferences concerning 
information or testimony withheld and consider those matters to 
be established in favor of the opposing party, exclude evidence 
offered by a party failing to respond, grant relief to the 
employee, or take any other action considered appropriate. 

Subpoenas shall be issued by the administrative judge to compel 
the production of information or the attendance of witnesses from' 
the alleged discriminating Federal entity. subpoenas shall be 
issued by the Commission to compel the production of information 
or the attendance of witnesses from other Federal and non-Federal 
entities. Jurisdiction.is vested in the U.S. district court 
system to enforce non-compliance with subpoenas issued in EEOC 
administrative proceedings. 

Remedies - Administrative Process 

The administrative judge is authorized to award any and all 
relief contained in section 706 (g) and (k) of Title VII 
including equitable relief for intentional discrimination, 
reasonable attorney's fees for a prevailing non-Federal party, 
and costs. 

The time limit for an administrative judge to issue an 
order will not begin to run until 30 days after the . 
administrative judge is assigned to the case if he or she 
certifies in writing that the 30 day period is necessary- to 
complete the administrative record. The bill also contains 
provisions for an additional 30 day extension of the time limit 
and for further extension by the Commission if manifest injustice 
would occur without the extension. 

2 The bill provides an additional 30 days for the EEOC to 
issue its determination where it certifies in writing that an 
extension is necessary because of unusual circumstances that 
prevented the Commission from complying with the initial 150 day 
time limit. 

http:Jurisdiction.is
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The administrative judge shall decide whether the claim may be 

maintained as a class proceeding, and, if so, establish the 

relevant members of the class to the proceeding. 


An EEOC administrative judge may request that a member of the 
Commission stay ~ personnel action by the respondent against the 
employee, such stay to exist for a maximum of 45 days, or for any 
period deemed appropriate by the full Commission. 

Referral to Special Counsel 

An order by the administrative judge or Commiss~on.finding 
intentional unlawful discrimination shall be referred to the 
Special Counsel within 30 days of the issuance of the order. The 
Special Counsel shall thereafter conduct an investigation and may 
initiate disciplinary proceedings against any person identified 
as engaging in intentional unlawful discrimination . 

. Recordkeeping and Rulemaking 

Each respondent Federal entity shall submit a report to the EEOC 
by October 1 of each year describing the resolution of complaints 
during the preceding year, and the measures taken by respondent 
to lower the average number of days necessary to resolve such 
complaints. By December 1 of each year, EEOC shall submit to 
Congress a report summarizing the information reported by all 
respondents. . 

Within 1 year after the date of enactment of the Act, EEOC shall 
issue rules to assist Federal entities in complying with section 
717(d) of Title VII, as amended by the Act. The rules shall 
establish a uniform written official notice to facilitate 
compliance with section 717, and requirements relating to a 
respondent Federal entity's collecting and preserving documents 
and information. 

The EEOC, in coordination with Federal intelligence agencies, 
shall issue regulations to 'ensure the protection of classified 
and national security information used in administrative 
proceedings. The regulations must ensure that complaints bearing 
upon classified information must only be handled by personnel 
with appropriate security clearances. 

Suit Rights 

An employee may file a lawsuit in U.S. district court for de novo 
review of a complaint within 90 days of receiving notice from the 
respondent Federal entity that the employee may request an 
administrative determination by 'the EEOC, MSPB or under a 
negotiated grievance procedures~ Moreover, an employee may 
commence a civil action in U.S. district court where the 
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applicable time period for the administrative judge's 
determination or EEOC's decision on appeal has expired until 90 
days after receiving the administrative judg~'s determination or 
EEOC's decision. When a lawsuit is timely filed, the 
administrative judge's or Commission's jurisdiction over the case 
ceases. 

Remedies - civil Actions 

The proposed bill allows a prevailing party in a civil action, 
except for a Federal entity, to collect reasonable attorney's and 
expert fees, costs, and interest. Any amount awarded must be 
paid from funds made available to the Federal entity by 
appropriation or otherwise. 

A prevailing party or the Commission may bring a civil action in 
an appropriate u.s. district court to enforce (1) a settlement 
agreement, (2) the order of an administrative judge if not 
subject to further administrative or judicial review, or (3) an 
order by the Commission if not subject to further judicial 
review. 

Effective Date 

Although the proposed effective date of the Act is January 1, 
1994, the amendments to section 717 of Title VII apply only to 
complaints filed on or after the effective date of the Act. 

Proposed Amendments to the ADEA 

The proposed bill amends section 15 of the Age Discrimination in 
Employment Act by allowing federal employees to file a complaint 
with EEOC using the same procedures as those under Title VII. 
Under the ADEA, the EEOC and its administrative judges are vested 
with broad authority to award legal or equitable relief to an 
individual as will effectuate the purposes of the ADEA. An 
individual alleging age discrimination may also bypass the 
administrative process entirely, and commence a civil action in 
an appropriate U.s. district court provided that EEOC is given at 
least 30 days notice of the intent to file suit and the suit is 
brought within 2 years after the alleged violation. 

Proposed Amendments to Grievance Procedures 

The bill proposes to amend section 7121 of the Civil service 
Reform Act to delete the current provision requiring election 
between a statutory procedure and the negotiated grievance 
procedure. The bill places the election requirement currently 
found in section 7121(d) into section 717 of Title VII. Thus, 
actions appealable to MSPB or covered under laws administered by 
the EEOC may be raised under negotiated grievance procedures 
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provided that the employee makes such an election under section 
717 of Title VII. 

An employee or .applicant who is affected by an action appealable 
to MSPB and who alleges that a basis for the action was 
discrimination prohibited by a statute or regulation enforced by 
EEOC shall file a complaint with EEOC and elect to pursue the 
negotiated grievance, MSPB or EEOC procedures. The bill proposes 
to eliminate the current mixed case scheme in which complainants 
may request EEOC review of MSPB decisions and vice versa. It 
also eliminates the special panel procedures currently found ·in 
section 7702. If an employee elects to follow EEOC procedures 
and his complaint is dismissed by the EEOC, the employee shall 
have 90 days to pursue the action through negotiated grievance or 
MSPB procedures. 

An employee may commence within 120 days of a final decision on 
his or her grievance a civil action in an appropriate U.S.· 
district court. If a final decision has not been made on an· 
employee's grievance after 120 days following the election, an 
employee may file a civil action in an appropriate U. S., district 
court within an additional 120 days. 
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MEMORANDUM or UNDERSTANDING BETWEEN THE OFFIC~ OF THE SPECIAL COUNSEL. MERIT 
SYSTEMS PROTECTION SOARD AND THE EgUAL EMPLOYMENT OPPORTUNItY COMMISSION REGARDING 
THE ~FERRAL OF HATTERS FROM EEOC TO OSC, 

1. It is hereby agreed between the Equal Employment Opportunity Commis
sion (EEOC) and the Office of the Special Counsel (OSe) of the MSP6 that the 
EEOC shall refer to OSC, for consideration of f~Tther OSC action under 5 U.S.C. 
151206(e)(1)(£) and (g). all cases 1n which the EEOC finds or otherwise deter
mines that there are reasonable gt"ounds to believe that an agency Cas defined 
in 5 U.S.C. f2302(a)(2)(C» or an officer or employee thereof has discr1minated 
against any employee orappllcanc for employment in violation of 

section 717 of the Civil Rights Act of 1964· (42 U.S.C. '2000e-16) 

sections 12 and 15 of the Age Discrimination in Employment Act of . 
1967 (29 U.S.C. 4631, 133a) 

section 6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C. 
§206(d» or 

section 501 of the Rehabilitatlon Act of 1973(29 U.S.C. 1791). 

and in which the agency fails to comply with the order of the EEOC or, in the 
diseretion of the Commission, the violation warrants prosecutIon by the Office 
of Special Counsel. 

2. In transaitting information to OSC under paragraph 1. above. the EEOC 
shall inform OSC of the status of any correctlQe or disciplinary actions ordered 
or recommended to the agency concerned by the EEOC, including particularly any 
reason the agency has pro~ided for its failure or refusal to comply with the 
Co~ssion'a order. 

3. If it is indicated that appropriate corrective or disciplinaryactioQ 
has not and will not be caken, OSC sha1l1nvestlgate the matter under 5 U.S.C. 
51206{a) or (e)(l)(E) to the e~tent necessary todete~mine .whether there is 
sufficient basis.for initiating corrective action or. disciplinary action under 
S1206(g). The deterlllinatlon as to whether a matter has prosecutive merit and 
will be prosecuted before the Merit Systems Protection Board (MSPB), shall be 
within the sole discretIon of OSC. 

4. In order to aid OSC I S consideration of an action on cases t'eferred to 
OSC. EEOC shall make available to OSC all information and evidentiary materials 
pertaining to the matter referred which are held by EEOC., subjec.t: to any legal 
impediments (if any) to the disclosure to OSCo£ any· such materlals. 

5. OSC shall notify EEOC promptly of its prosecutive dec1sion with respect 
to each matter, referred by EEOC to osc when OSC's review, investigation and 
prosecutive decision process is completed. When It 1& determined that OSC will 
not. prosecute. such notification will inc.1udeastatement of the essential 
reasonsf.or such determinat ton. 

http:reasonsf.or
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6. The following offices of the respective agencies a~e designated to 

coordinate and implement the provi~lons of this understanding and aqreement: 


Director 

office of Review and Appeals 

5203 Leesburg Pike Suite 900 

Falls Church, Virginia 22041 

Telephone t003) 756-6090 


osc 

Associate Special Counsel for Prosecution 

Office of the Special Counsel 

1120 Vermont Avenue, N.W. Suite 1100 

Washington, D.C. 20005 

Telephone: (202)653-6970 


1. Either party may terminate its obligation under this MemorandUm of 
Understanding by providing wri tten notice to the individual li sted in paragraph 
six • 

. SEEN AND AGREED TO: 

Clarence Thomas Mary F. Wieseman 
Chairman~ Bqual Employment Sped al Counliiel 
Opportunity Commission 

Dated:Da~;~( 
7 I 



I ." 

. if! v~:71·.··~ e?~w'lIA ~ ~J4;-
.5/1t" ~." J."~---"=~~...,-'--'-~--'---'-~-~-~-------'----

_.~~.~.~~"-_1~·~~~~1-~.~=\_···~"~~~~~~~~~ 




; . , ..~ 

, I
\ I 


\' I 

, 

r 

I 


i 
I 




. i 

.Calendar No. 250 

103n CoNGRESS } 

SENATE {1~6711st Session. 

FEDERAL EMPLOYEE FAIRNESS ACT OF 1993 

t 

1 . 

REPORT 

OF THE 

:CQMMITTEE ON GOVERNMENTAL AFFAIRS 
. UNITED STATES SENATE 

together with: 

ADDITIONAL VIEWS 
. TO ACCOMPANY 

S.404 
TO AMEND TITLE VII OF THE CML RIGHTS ACYr OF 1964 AND 

;THE AGE DISCRIMINATION IN EMPLOYMENT AfJr OF 1967 TO . 
. ;IMPROVE THE EFFECTIVENESS OF ADMINISTRATIVE REVIEW OF 
:EMPLOYMENT DISCRIMINATION CLAIMS MADE BY FEDERAL EM·
:PLOYEES, AND FOR OTHER PURPOSES 

Oc.roBER 27 (legislative day, OCToBER 13), 1993.-Ordered to be printed 

", .~. 

U.S. GOVERNMENT PRJNTJNG OPFICE 

'1&:.010 
. I 

WASHINGTON : 1998 

1
I . 

! 

PHOTOCOPY 
S~RePt. 103-167 0 - 93 - 1 

! PRESERVATION 



! 

• ., )0 '. 

,;' 

-

Calendar No. 250 
'10.8DCONQ~;J:

:1st SeBBion' . 
·:····',~';·~~~m""':<'," { .~~. 

'".:-. 
, . 

.' ~' . } ".' -, ~-. " ': 

.: -j 
•  l' 

.";: ":.<': ~:, ..~'-' 
. ....~', 

· ( '" '. :.,. . FEDERAL EMPLOYEE FAIRNESS ActrOF 1993 

. I 
I, '. " -

, .' ", . 
.,. [. 

: " OcToBER 27 ~esWative day, OcToBER' 13), 1993•...::.ontered to be printed . 

.. Mr..GLENN, from the Committee on Governmental Affairs" " 
. . , Submitted the following 

.: ". . ,.,." .' '":'':~ , : ! 

REPORT 
. ',' ~ 

together with 

ADDITIONAL VIEWS 

I ,.' . (To accompany S: 4(4) . 

. ,The CommitteeonGo~~nim.ental Affairs, to which was referred 
the bill (S. 404) to amend title VII of the Civil Rjghts Act of 1964 
and the Age Discrimination in Employment Act of'1967 to improve 

·the effectiveness of administrative review of employment discrimi
nation claims made by Federal employees, and for Qther purposes, 
,having considered the same, reports favorably thereon and rae
otinmend~ ~at ~e bill do pass. . . ' . , .,: . 
-', .. ': . . CONTENTS . 

, ' 
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, ,The purPose of S. 404 is to amend Title VII of the Civil Rights 
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: ,~ '" ~ , 
", :' ~-'; , , ''(1) 

• ,'« - ~ 
; ; " ~.:: j" • t':: " ... 



2 
., ~ , 

. ,,~. 

\ to improve the effectiveness of. administrative review J)f employ
: ment discrimination claims made by Federal employees by remov
. ing the adjudication of equal employment opportunity (EEO) claims 
: from the agency against which the claim is made and "placing the 
I adjudication of such claims at the Equal Employment Opportunity 

. 'Commission (EEOC). This proposal is to be achieved by providing 
: an equitable time frame for the processing of such claims; provid
I ing various procedures designed to increase due process to the com
. plainant in the adjudication of .EE.o claims; simplifying the proce
: duies for the ming of adverse action claims based on discrimina
"tion; and requiring the referral of recommendations to the .office of 
Special Counsel (OSC) for prosecution under section 1215 of title " ~~, '. 1.5 United States Code for disciplinary actions against employees 

.''",~ found to have discriminated. 
~ 
,}~/ 	 n. BACKGROUND'ANn NEED FOR LEGISLATION 
t,, J Prior to' introduction of the 'bill, Chainri.anJohD.·' Glenn of the 
'" iCommittee on Government81 Affairs requested an investigation by 
i' the U.S. General Accounting .office (GA.o) which conducted a two

~ear investigation into the. processing of EE.o complaints by the 
, EE.oC and the Federal agencies. A series of public hearings were 
t', held in response to the GA.o findings, .on May 16,1991 the Honor. able Evan Kemp, Chairman of theEE.oC, testified on behalf of the 
'f\ EE.oC regarding regulations implementing the new EE.oC proce

dures, affirmative action plans med by federal agencies with the 
,., 	 EE.oC, and the promotion, retention and recruitment of women 

and minorities in federal agencies. , . .. 
; The General Accounting .office also released the results of their 

,. report. The panel of GAO personnel testifying before the Commit
. tee on Governmental Affairs included Mr. Bernard Ungar Director, 

~ Federal Human Resources Management Issues, Mr. Clifford Doug
las and Joseph Sellers, Esq. Executive Director of the Washington
Lawyers Committee for Civil Rights Under Law testified regarding 

~ ",~hebarriers faced by women and minorities in attempting to break 
t: the "glass ceiling." Jane Christiansen, President of the National 

"1:" Federally Employed Women organization also testified on the bar- ' 
f tiers to promotions for women, in the Federal sector, particularly, ".
0:;. 

~. : 	 beyond the GS-15 level. '. ' 
, 

c, ,.on .october 23, 1991, testimony was presented by a panel of 
r former and current federal employees who had med. EE.o com
~; • plaints and who were knowledgeable concerning systemic problems 
; , .within the process. Penny Patterson an inspector with the Depart
[ .: $.ent of the Treasury's Bureau of Alcohol, TobacCo; and firearms 
r and Ms. Loretta Thomas, an auditor with the D~partment of Treas
r 'ury, are both current employees of the Federal Government and of
{, fered testimony on problems they have experienced with the EE.o 
~ complaint system. Former FBI agent, Mr. Donald Rochon, and
•t former Department of the Navy EE.o counselor, Ms. Virginia 
t Delgado, testified concerning the Wrongful discrimination they suf,. fered because of race and gender bias, respectively. Professor David F 
i, Kairys of the Temple· University School of Law also testified' re
~ garding the legal processes involved in the EE.o complaint system. 
I', 

r 
1: Mr. Bernard Ungar of the GA.o also gave the Committee an up
}: 

dlated report on the results of their continuing investigation. 
I 	 ' 
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-Op May' 26, 1993, testimony was prese.nted by Senator Barbara 
Mikulski (D-Maryland), a cosponsor' of S. 404. The GAO, rep·
resented by Nancy R. Kingsbury, aCcompanied by Barney, Gomez, 
Cecelia Porter and Douglas' Sloane also testified. Additionally, a 
panel 0.£ cUrrent federal employees testified. regarding their experi~ 
en~s with the EEO complaint process system. This panel included 
the 'following witnesses: Diana Miller of the Department of Army; 
Suiane Doucette of the FBI; Marilyn Hudson of the Department of 
Justice, U.S. Attorney Office for Eastern Tennessee; Curtis, Cooper 
and, Internal Affairs ,supervisor at' the Bureau of Alcohol, Tobacco 
and' Firearms, Department of Treasury; and Sandra Hernandez, 
S~ial Agent, Bureau of Alcohol, Tobacco and Firearms of the De~ 
parlment of Treasury. These witnesses eloquently related their per~ 
sonal stories -of delay .and denial of justice and retaliation by their 
agency as a result of entering the EEO' complaint process. The con~ 
sensus of this panel was that the federal EEO complaint process 
is fraught with unfairness, since an accused agency is allowed to 
investigate· itself. ' .. - . 

S. 404 as amended by the Committee, would improve the effec~ 
tiveness of administrative review of employment discrimination 
claims. The bill requires agencies to make counseling on the EEO 
process available to complainants throughout the process and to es~ 
tablish a voluntary alternative dispute resolution process but speci
fies : that failure to accept such arbitration or counseling is not a 
bar to theflling of a complaint. . ,,' . ..,,". 

The bill requires the complainant to file with the agency or 
EEOC within 180 days after the discriminatory event. It grants the 

. i' agellcy 30 days commission to attempt, to conciliate the claim be~ 
fore! it allows the complainant to request 'review Qr file a civil ac
tion~' . . " 	 " .. 

S.I 404, as reported by the Committee:
',' ,r,., Grants the Commission the power to, stay personnel ac~i!>ns 

;if necessary to carry out the purposes of the act. In addItion, 
,the Commission is granted subpoena power to compel the pro

. :duction of documents information or witnesses by federal or 
inon·federal entities or employees.-,' . . ,-..,
I Requires the agency to provide all relevant information to 
ithe Commission and to ·grant the complainant a reasonable 

'.. 	 'amount of official time to prepare for an. administrative or civil 
jcourt proceeding related to the claim. The administrative judge 
,(AJ) ,of the, Commission is required to determine if the record , 
;is complete and accurate, and may Within his or her discretion 
:impose sanctions upon the agency for failure to provide infor
:mation within its control. The AJ shall require the agency to 
:obtain or correct any necessary information. ..',' 

. L . Permits parties to conduct discovery to th~extent 'deemed 
:appropriate by the AJ and permits the AJ to impose sanctions 
'on parties who fail to comply to requests for information.' , 
: Provides for dismissal of frivolous claitn,s and an opportunity
.for a hearing on nonfrivolous claims. reasonably expected to 
:arise from the facts on which the complaint is based. It re· 

. ':quires the AJ to issueS. decision within 210 days and provides 
"for reasonable extensions of time in specified circumstanCes. It 
:makes the order of the AJ finSl and enforceable with' respect 
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to any part of relief granted which is not appealed. H.R. 3613 
, permits the complainant to appeal the AJ decision to the Com

mission ,or to civil ,court within 90 days of notice from the AJ. 
j Requires the Commission to affirm, reverse or modify the ap

plic!"ble 'provision of the order of the AJ within 150 days after 
receipt of request for review if supported by substantial evi
dence. It requires that the findings of fact of the AJ w:e conclu~ 

, sive unless thecoQUDission determines that they are clearly er

" 

• ··M roneous. ~ '"' . ; ~ - .' . . . ',' , 
Allows the complainant'to file a civil suit seeking de novo re- \ 

view, Within 90 days of the Commission's decision and notice. 
',", 
I 

It also allows the complainant to file seeking de novo review 
1 , where the commission has failed to act within 300 days of the 
I 

initial filing or within 180 days after,the timely request for ap-I 

pellate review by the commission., '" , ' ,,' ' 
Authorizes the AJ and the Commission to award reasonable 

'attorney, fees and other litigation expenses as a court has au
thority to award under section 706(k) of title VII of the Civil 
Rights Act of 1964. It allows the Commission or the complain
ant who prevails on a claim to bring a civil,action in district 
court to enforce settlements or orders of the AJ or the Commis
sion that are not on appeal. It requires any award under this 
section to be paid by the Federal entity that violated the act. 

Requires the AJ, the Commission, or' the court to make a 
finding identifying the person(s) who intentionally committed 

-the wrongful discrimination. Where ,liability is found for inten
tional discrimination, it requires the deciding authority to 
transmit to the Office of Special Counsel (OSC), ~ copy of the 
decision and the record for investigation pursuant to 5 U.S.C. 
section 1214. ' , 

A. AN EFFECTIVE EEO PROCESS IS CRITICAL TO THE FUTURE OF THE 
, ' - FEDERAL GOVERNMENT , 
'. . , . 

,An effective EEO process will be i'ncreasingly critical to the oper

ation of the Federal Governme~t. Workforce projections for the fu


I ture of. America show women and minorities will become an ex
" I pan ding force in the workplace. Indeed, Civil Sernce 2000, a 1988 

, 'study _by the Hudson Institute found that non-whites, women, and 
" immigrants will make up more than 80% of applicants for Federal 
: employment by the year 2000. In 1991, the Department of Labor 
: issued Workforce 2000 whiCh found that in the year 2000 the 
: workforce will be more diverse; it will include more women, more 

minorities and will require more technological skills. 
: In October, 1992, the U.S. Merit Systems Protection Board is
I sued its report, "A Question of Equity: Women and the Glass Ceil
; ing in Federal Government." Findings of the report include the fo1- , 
i lowing: 
; " Women do confront inequitable barrierS to advancement in 
, , their Federal careers.' These barriers take, the form of subtle 
" ,assumptions, attitude, and stereotypes which affect how man-
I ", agers sometimes view 'women's, potential for advancement and, 
: : , in some cases, their effectiveness on the job. 

~, ~,__,,___, */1. 
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Ii . Contrary to conventional wisdom, women are not pro- '. 

moted at a lower rate than men at the GS/GM level and 
. 'above, but rather face obstacles to advancement at lower 
J levels in the pipeline. Women in Professional occupations 
,i are promoted ata lower rate than men at two critical I grades, GS 9 and GS 11. As these grades ~e the gateway 

~~. I through which one must pass in moving from the entry 
level to the senior level, this disparity has the effeCt of re
ducing the number of women eligible for promotion in 
higher graded jobs. Results from a governmentwide survey 
of employees currently in grades GS 9-15 and the SES' 

I confirm that women at these levels have been promoted, 
'Ion average, less often than men who have comparable 
I amounts of formal education and experience; and who en

tered Government at the same grade levels as the women. 
Given' current trends, the percentage Of Professional and 

·:1 Administrative·jobs held by women will grow from 34 per- ' 
.', i cent in 1990 to 42 percent by 2017. But even by 2017 

women Will remain significantly underrepresented in sen
ior levels, holding less than one-third of senior executive 

. positions. Unless action is taken, a. dramatic increase in 
the representation of women in higher graded jobs will be . 
precluded both by the. slow process of advancement into ' 
higher.gradedjobs in general, and by the·lower rate of pro
motion encountered by women. . 

Women. receive performance appraisals that are as good 

, I 

f I as or better than men's, and women surveyed expressed 
! jus~ as much commitment to their jobs and career ad

vancement as men. However, there is evidence to suggest . 
that women are often perceived to be less committed to 
their jobs than men.' Particularly susceptible to this 
misperception are women in the first 5 years of their ca- . 
reers and, throughout their careers, women with children,;· 

i'· who are promoted at an even lower rate than women with-· . 
: out children. ., . 
. r, A siJnrificant minority of women in grades GS 9 .and 
i ' above Delieve they of1i;en encounter stereotypes that. cast 

,I. doubts on .their competence, and that attribute .their .ad
: vancement to factors other than then: qualifications. :,. , . 
: . Minority women appear to face a double 'disadvantage. 
i Their representation at top levels is even less than that of 

. ~ nonminority women, and. minority women cUrrently in 
'j grades GS 9 and .above have been, on average,promoted 

:' less often than nonminority women with the same quali-, 
I fications.' " . .'. "',' ' " . 
. JTheGeneral Accounting Office examined thEi"eJdstenceofa glass' 

ceiling in the federal workforce. The Governmental Affairs Commit
tee's review 'of workforce 'demographics for 1990. from the Office of 
Personnel Management Annual Report found: ' .', " 

: While men constitute 50% of the current federal workforce; 
tliey make up 81% of the General Schedule (GS) 13--15 levels, and 
88% of the Senior Executive Service (SES), the highest positions in 
Federal Government.' '" " 

! 
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_, Women coD.stitute 75% of the GS 1-6 levels (mostly clerical 
and entry leVel positions), and only 11.1% of SES positions. 

Minorities and'women constitute 84% of the GS 1-6 levels . 
. Africian Americans are 25%, of the GS 1-6 levels, but only 
6.5% oftheGS 13-15 levels, and 4.7% ofSES positions. 
• The average grade level for men is approximately three full 
grades above the. average grade level for women; 10.3 for men 
7.3 for women. . . '. . 

. Since May 1991, the General Accounting Office (GAO) has issued 

a series of five reports on the government's equal employment op

portunity efforts. The GAO's work in this area is important and in
· structive. to understanding how to effectively manage the changing 

workforce. In its November 1991 report, GAO pointed out that even 

though the Federal Government has made progress towards a fed

eral workforce that is reflective of the Nation's diverse population, 


· some. c:listance remains to be covered. In addition, the affirmative 
action planning process has lacked 'priority, agencies vary in their 

· success in achieving. representation- and the discrimination com
plaint process is often' reported in need ·of repair. GAO maintains 
that these areas where further improvement is necessary point to 
the need for continued application of a strong federal affirmative 
action employment program. . , .' 'C 

Meanwhile currently in the FederaI Government, women and mi
norities are ~tting a "glass ceiling" in their. efforts to obtain. high 
level positions. The glass ceiling is defined as those artificial bar

· riers based on attitudinal or organizational bias that prevent quali
fied individuals from advancing upward in their organization. A' 
1991 Labor Department study indicates the clear presence of a 

. glass ceiling in the private sector. Although there is no single an
swer to the glass ceiling dilemma, a fair and effective mechanism 
to redress wrongful discrimination in the workplace is essential to 
eliminate the glass ceiling, . . . , . . . 

As' Gregory Lewis wrote in the May/June 1988 issue of Public 
'Administration Forum, in an. article submitted to the Govern
,mental Affairs Committee: . 

.". Women' and minorities made progress' toward greater rep

resentation * * * the pace was not rapid. It will take another 

30 years at this rate before women and minorities fill half the 


.. positions at GS-13 and above, and unexplained salary dif-' 

ferences will still remain. . . ... '.. . , 

In conclusion, 'while statistical analYSi~ ·.indicates that some 
progress has been made, the glass ceiling remains readily appar
ent. Testimony ~efore the. numerous, C?mmitt~s of. Congress who· 
have held oversIght heanngs on this Issue, mcludin~ the House . 
. Committee on Government. Operations, House CommIttee on Post 
Office and Civil Service, and the Senate Committee on the Judici
ary, as well as the Senate Committee on Governinental Affairs, in
dicates that there are very real discriminatory practices and behav- . 
ior that contribute to such ceilings.· Such practices may include: 
subjectivity in selection process, denial of equal opportunities to ac
quire the. requisite experience and skill, and exclusion of minorities 
and women from professional developmental tracks.. ,". . . .' ' . 

• . M~'~ .".~.,. ,"".,,,",,,,,._ "';: ...........:'-,:'e"'.__ .., . __
""_~·.~..,.,....!::'~1'"\" .. _-:"*..r_._._._" ~~!_',''''·Y7'o·-':''!'}"--'~·:---'~·'''''·-~~· 
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.. iAttorney Joseph Sellers in testimony before Senate Committee 
'0!l ,~yernmental Affairs on May 16, 19~~'s~ted: .' , :, . 

: As the workforce changes, strong affimiative action PrO-";': 
-gresses, and a fair and effective mechanism to redress dis ',J 

~riminatory praCtices will cOntinue to be essenti81' to the' ,: . 
I .elimination of injustices in. the workforce:· Given' that, in 
1 the Federal Government, the process established to rem
I': edy discriminati~n is controlled by the agencies that are 

alleged to have discriminated, the fact that the glass' ceil
ing and discriminatory behavior remains after 20, years is 

, not surprising. . " . 
• ,~w • ,I -": ' , 

'B. THE CURRENT EEOPROCESS 

· i1. History of the Federal sector EEO process: Legislation man
dating equ81 opportunity in Federal employment was first enacted 
under section 717 ,of title VII of the Civil Rights Act of 1964 (P.L. 
8~52; 78 Stat. 253). A prohibition agmnst discrimination by the' 
Federal Government had been recognized judicially under the due 
process clause of' the Fifth Amendment in' 1954 under Bolling v. 

Sharpe, 347 U.S., ..497, and President Eisenhower had issued an 
: ExeCutive, order banning discrimination in employment by the Fed
eral Government in Executive Order 10590 isSued January 19,
'1955, ',.,,' ".,.' '.
iPassage of the 1964 Civil Rights Act followed a decade of public 

protest over racial discrimlnation.in such areas as voting rights, 
public accommodations and facilities, education, and housing, as 
well as employment. Title VII mandated equal employment oppor
t~nity for workers in both the public and private sectors. In 1972, 
statistical studies presented to Congress. showed that minorities 

, and women continued to be denied access ,to large numbers of Gov
~ . ernment jobs, particularly in higher grade levels. In addition, testi.. mony critical of the complaint ,procedure claimed ~hat it was 
: w,eighted in favor of the agency and that the appeals process lacked 
a~equateremedies.: '. " . . '.' ..• ..'... ' 

I The Equal Employment Opportunity Act of 1972 (P.L. 92-261; 86 
· Stat. 103), amending the Civil Rights Act, addressed these prob

lems by emphasizing the ban on discrimination in Federal employ
ment on the basis of race, color, religion,sex. or national origin and 
by requiring Federal departments and . agencies to develop 'and 

· carry out affirmative action plans to redress racial discrimination. 
'The Civil Service Commission was authorized to enforce this policy 
. within the Federal service, and individual' Federal employees were 
'granted the right to bring civil action .In Federal court after ex
hausting their agencY's administrative remedies. In 1978, all func

, tions related to equal employment opportunity in Federal Govern
ment employment were transferred from the Civil Service Commis

~ ~e Equal Employment OpportUnity Commission under Re
orgaruzatlon Plan No.1. .', . " . ' "" ". . ' ,', , 

IIn his message to Congress transinitting' the plan, President 
Jimmy Carter cited the need for a "unified, coherent Federal struc
ture to combat job discrimination in all its forms. "Also cited by, the 
President was "the ·cOnfusion and ineffective enforcemEmt for em
p~oyees. regulatory duplication, and needless expense for employ

. . 
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" ees'" brought oriby fragmentatioJ of authority among 18 govern- _~.~":~';~)': ,..cf 'hi' 
mental units and the need for uniform standards and standardized to> •• ifY"',:'''':i" )'. 0 ' 
data collection procedures. (Public Papers of the Presidents' of the ":".·5;t"'j.:r·t~',~O,')
United States. Jimmy Carter. Message to Congress Transmitting t••·~rr~·~-)'lr(S-" 
Reorganizatio.nPlimNo. 1 of 1987f February 23, 1978. Washington, j'·.·if~;'~f'~t~':)-Cr~'·) 

U.:: ~~u~~\~~'(lp~~s pr~~des for ih~ fol1owi~g steps: wlYl DoJ"'1l~::~:~~;~i;~:)~t1:.• 0 " 
, '.An. apphcant or. an employ~e who beheves helshe has b~n "'-,,::):. ~J '...,) ..).~;J Q -J 

discnmmated agaInst takes the problem tQ, ¥.1" agency EEO" "" "'''.1<4 " ,: 

counselor, who attempts to resolve it.ll i'\.~O~ , -, 
,,_.~, hould..the counselors efforts fail, the person ma file a for

mal complian,,\ which the agency investigate. pan complet
ing its investfgation, the agency makes the c e records avail-' 
able to the complainant and a~tempts to settle the matter. 

Should the attempt at settlement fail, tAe ageBey pl'eseBAis 
~the-complain:an' :. itiol1 of the=t.-ese:-lPhe 

m 	 . .. " t-s~ 


~ ,an ask for a hearing before an EEOC ad
ministrative' judge ). "I , " , " 

, If a hearing is,' reque~ted,t~e case is sent to ~e EEOC. An 


',AJ then holds, a heanng on the matter and lssues aJ'*l
4DU'MDEied decision to the agency. " ' 


'Pile ageBe, 1iheB issttes-a d:edSion""'th&1i-ma~may-net"agree 

~e~mmendationrm'l{de'"by-theeEE@G!svM ' . ' , 


-II ~..coJ'QplaAnant is not satisfied with the .ageBqt decision, hel 

she may appeal that decision to the EEOC's Office of Review and 

Appeals (ORA), which iss~es the fmal decision. However, EEOC is 

~mpowered to require, agenci,es to comply with ,its final deci
sions. , ' , ,,' ' , , 

If the complainant'or the agencY is no satisfied with ORA's deci
, sion, either party can request reconsideration by the EEOC's com

• • 	 , I '" 
mISSloners., . , I.' " ' .. '" " ,,' 

A complainant may me a ~ivil action in Federal district court 180 

days after filing the complaint with the agency or within 30 days 

of receiving the final ageDGyt decision. ' " '" " ,', " ' 


" .~~." .. " ' t" ,',' ,'.' ,,' " 
, .' C. SPECIFIC CRITICISMS OF THE :PROCESS AND THE LEGISLATIVE 


... : "", " SOLUTIONS 
, . 
, I 	

, "1. Conflict ofInterest I 
The EEOC has long been dissatisfied with the regUlatory proce.' 


dures contained within 29 CFR 1'613. The agency, after negotiated 

rulemaking with several federal ~encies, promulgated a new rule 

on October 1,1992 to deal with procedural delays, published as 29 

CFR 1614.' " ,'" ': -' .. , ,: , ," " ' , 


Although a slight improvement from the eXisting rules, the new ' 

,rules do not adequately address Solutions to an equal employment 

opportunity complaint process that is fraught with conflict of inter

est and insufferable delay_ However" reaching that small level of 

sucCess was difficult and time--conSuming. S. 404 is needed to elimi.,; 

nate unnecessary delays in the complaint process system.' , " " 


Washington CouncU of Lawyers Study:. A study of EEO officials' 

on the efiect of the agency adjudiCating the claim, against itself was 

conducted by the Washington Council of Lawyers, a non-partisan, 


, 	 " 
I 
i, 
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voluntary bar association. This study Jdone in 1987, was submitted 
to the Committee on' Governmental Affairs as a supplement to tes
timony offered by Attorney Joseph ~llers when he testified before 
the Committee on October 26, 1991.f " ,., '. " ." 
: According to Mr. Sellers, the'survey of 350 EEO cOunselors in 
four federal agencies found an overwhelming majority of the EEO 
counselors believed that the conflict iinhererit· in the federal EEO 
complaint process impaired its function. They indicated that they 
often had little clout to deal with the issue when the alleged dis
criminator held a higher position in 'the agency. Additionally, the 
EEO counselors reported that in situations where they concluded 
that discrimination had occurred, s~rutiny of their decision and 
their job performance greatly increased. Such actions created an in
centive for someEEO counselors to find that the agency had en-

gal~oinoffi:~~~~t~h~t .witnes~~' against theage~cy often 
feel intimidated by supervisors. In some situations, the alleged dis
criminating official, who ofl;en views ~tt1ement as a concession of 
wrongdoing. and opposes it for that reason, must approve the .offer. 
At one agency, the general counsel has exclusive authority to ac
cept or reject a complaint. That samel general counsel also defends .1 

against the complainant at the hearing., illustrating the dual role of .1 
the agency to defend against and to a(:ljlldieate discrimination com- " 
plaints.-, .·c f·,·· '. . ' 

· . In addition, the study rioted that n;tost often' the EEO functions 
are a collateral duty for the counselor or investigator, making it 
difficult to find the time to address each case adequately. The sur
vey found a general lack of agency commitment to ~he' EEO proc
ess. EEO activities had difficulty competing with programmatic pri
orities of the agency for staff and resources. '. '. ," .' ". . 

· Finally,l the study concluded that: t'Even if one could eliminate 
the actual conflict,. one can never eliminate the perception without 
an independent third party decision maker." 
2. Inequitable delays : ',.' .. I· , . . 
, In the current process; short time likitations are imposed on the 

Federal employees. Section 1614 of the CFR, effective October 1, 

1992, has given the agency time limits. However, the Committee 

feels that the time limits of S. 404 are more reasonable. Critical is 

the fact that the agency is still permitted to investigate itself. Addi

tionally, an agency can control time 1>y extending the ,time limits. 


At every Congressional hearing on the current EEO process, the 
message from civil servants is clear-!delays discourage employees, 
from using the process. There are d~lays at the agency stage as 
well as at the Commission. Most agencies fail to meet regulatory 

, time frames .. Government-wide, the ~verage. time for decision on 
the merits by all agencies was 526 days. The worst agenCy was the 
National. Security Agency which took :an average of 1,467 days in; 

, FY 90 to clQse its cases. At the Dep~ment of State it took an av
· erage of 1,134 days to close its cases in: FY 90.• : , ", ','. ' 
. Delays occur because there are no iJ;lcentives for or pressures on 
agencies to ..meet regulatory deadlines: or to expedite any stage of 

,the complaint processing. Current Procedures; internal to the agen

! 
I 
f, 
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, cy, 'are as easily uSed to delay resolution as they are to mediate dis
;, putes. ,.,.,:. ,. . . ,. ' ,. 
: : ,The Commission is authorized to take over cases not completed 

within 75 days [29 CFR 1613.220(c)], but never does. The Commis· 
'sion may also require agencies to expedite processing in other ways
but virtually never does. However, promises to do so abound in tes
timony on the· federal sector regulations which went into effect in 

. October of 1$92. Given no action on the part of the Commission to 
exp,edite the process even after intense Congressional criticism over 

I the last 20 years, the Committee is skeptical'that the ne.west prom-
I ~ses will yield more timely results. :,~ '. .." . 
i The time delays can have a serious adverse effect on the civil 
, ,servant. In essence, the complainant has been exhausted before the 
I administration process has been exhausted. , " ' 
i'. Testimony from civil servants arid their advocates revealed that 
i short time frames lead to an increased filing of unsupported claims 
I' as complainants inust file quickly just to preserve the claim. An 

employee must. make a decision based· on information available 
within the 30 day. timeframe and. may not have had time to fully 
consider all aspects of the claim. In addition, the discriminatory
impact of an event may not be realized until after the current 30 
. day filing period has lapsed.:- .'.'.. . '. ' " ' ... 

The 'result is that .meritorious complaints' are washed out un
fairly and prematurely. Clearly, this process is not fair to employ
ees. The effect of an employment practice may be far-removed from 
the initiation of the unlawfu,l activity. Under the current 30-day 
time limitation, complaints regarding recent actions by the agency 
may be barred because the policy adopting theaction was imple

i mented before the unlawful effects of the policy were felt. ' , 
: The consequences of the decision to file an EEO claim may be 
~ grave. The EEO process depletes complainants of financial arid 

emotional resourCes. In addition, retaliation for the filing of an
I
I 

EEO complaint can and frequently does occur making the decision 
I . to file a serious one. In FY '1990 over Va of EEO complaints were 
: based on retaliation for use of the EEO process. 
I ,The 180 day period in S. 404 will provide sufficient time to allow 
1 employees time to file a complaint. It will give ,the complainant 

enough 'time to consult. with an advisor or attorneY to determine 
whether they have claims under Title VII and to determine the 
steps required to prosecUte such cases resulting ih the filing ,of 
fewer frivolous complaints., . . ' 

Short time frames penalize the complainant for seeking an ad
. ministrative remedy. 

I 3. Investigations 
; , The Committee found that the agency's ability to control .the in
1 formation upOn which a decision is based allows the agency to con
: trol the outcome of the decision. Complainants essentially can only 
ltak~ information for their case from an investigation developed by 

the agency., ,.. 
The Governmental Affairs Committee confirmed in its investiga

tion that where agencies are conce'rned, there was usually a lack 
of consistency and quality in investigations. Two-thirds of inves
tigators surveyed said they would not routinely obtain"the SF 171, 

'. 
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'aIpersonnel form, frequently critical to the defense that a ,person 

W~ not qualified for the job. Almost half of the investigators did 


, .not . usually ask the complainant and the alleged discriminator to 
respond to .each other's statements. This allows little opportunity 
,to resolve i~consistencies.'A significant number of EEO officials 
. who relied on the investigations found them -insufficiently probing. 
Additionally, investigators feel that, as a result of their lack of au- ......:c::--
'tp,ority, they find it difficult to arrange meetings with witnesses 
,and employees accused of discrimination. " . ,",' " ." '. ; , 
4.IMi.Ud cases '" .' ,':' .,"" 

is. ,404 amends title 5 U.S.C. section 7702, to revamp what is 
kDownas the "mixed case" procedure. "Mixed case" procedures are 

.' tliose in which an employee alleges that the prohibited personnel 
action to be appealed was, based' on illegal discrimination. The 
C9mmittee found that the last 14 years have shown serious delays 
resulting from this complex procedure creating inequitable results 

. for the employee. In addition, the development of. discrimination 

c~e law may be' adversely affected 'by the requirement that the 

MSPB make the initial determination in the "mixed cases". 


'Currently, an employee alleging a prohibited personnel practice 

under section 7702 of Title 5 must first appeal to the MSPB. After 

th,e MSPB final decision, the employee can then petition the EEOC 

for review on the issue of discrimination. If the MSPB and the 

EEOC disagree, a special panel is convened to make the final deci

sion. Only 8 cases have gone to the special panel in 14 years. An 

employee may also use the negOtiated grievance procedure in a

mixed case. " . . " '. . ' . , , .' . 


In S. 404, the employee does not bounce between the two forums 

but section 4(b) requires the employee to choose either the MSPB, 

the EEOC, or the negotiated grievance procedure. Once a forum is 

ch~sen the employee must' stay within that forum with one excep

tion: If the EEOC dismisses the claim of discrimination, the em

ployee has 20 days ~ me with the MSPB on the adverse action as

pect of the complaint but may not raise the discrimination issue 

previously decided by EEOC. In addition, uniformity is maintained 

through a· provision requiring the MSPB to follow EEOC sub

stantive case law on the issue of discrimination. If EEOC is the 

chosen forum, EEOC must follow MSPB case law on the adverse 

action issue. ' . 

,1- .0.. THE IMPOSITION OF SANCTIONS FOR o.ISCRIMINATORS 

Under the cUrrent EEO process, employees who illegally dis

criminate are not punished for their behavior. In some cases, these 

euiployees are proteCted by the agency and the system. Discrimi

na~ing employees are backed by a system that protects and insu

lates them· from the consequence of discriminatory acts ..' , 


The Committee on Governmental Affairs hearings revealed that 

at :times, even when egregious discriminatory behavior is found by 

the Commission, ,victims of discrimination do not feel that those 

employees and supervisors guilty of illegal discrimination receive 

sufficient punishment for their behavior. There is no clear message 

from the agency that discrimination will not be tolerated. On the 

contrary, some victims allege that agencies protect, even promote 


I 
I 
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managers who discriminate, against and punish the victims. In tes
timony offered by Ms. Virginia Delgado there was a clear dem
onstration that although the Federal District Court rules that her 
supervisor created a "hostile" work environment. he was never dis
ciplined. In fact. he was promoted. Former FBI special agent Don 
R9chon. in testimony before the Governmental Affairs Committee 

,i'on October 23. 1991 stated "although there was no doubt that other 
'I agents clearly violated the law in' harassing me. it was equally 
j clear that the agency (Department of Justice) expressed no desire 
I to take action against them even after the court ruled in my favor." 

I In testimony presented to the Committee on May 26, 1998. Ms. 
Diana Miller. a civil engineer from Pittsburgh; Pennsylvania who 

lis employed by the U.S. Army Corp!il. told of an incident of sexulil 
iharassment by her supervisor. Ms. Miller's supervisor admitted 
J that her description of his unwelcome and offending sexual ad
!vances was accurate. However, the legal staff at the agency moved 
!very quickly to defend the actions of the supervisor and the legal 

'I officer stated to Governmental Affairs Committee staff that the su
Ipervisor should not be transferred because he was harder to re

, ! place than Ms. Miller would be. In fact. the legal staff seemed more 
lintent on punishing Ms. Miller for reporting the incident than on 
I punishing the superVisor for committing the act. !•. '.' -, ' • 

Such testimony prompted the Committee on Governmental AI
, (fairs to investigate more thoroughly the issue of sanctions against 
"Ithose found guilty of illegal discriminatory practices. ", 
, In 1988. the Commission signed a memorandum of understand

jing (MOU) with the Office of Special Counsel (OSC) in order to fa
; cilitate the referral of cases in which the Commission recommended 
Ithat the agency consider discipline of the discriminating employee 
Ifor prosecution under title 5, U.S.C., section 1215. Under title 5, 
IU.S.C. section 1214, the OSC may bring action against an em
iployee before the Merit Systems Protection Board (MSPB). Since. 
: 1988, the Commission has referred one case to OSC. OSC declined 
ito prosecute. ' :. 
I The Committee requested from the Commission a copy of all 
Icases since the 1988 MOU in which the Commission found dis
icrimination. The Commission provided the Governmental Affairs 
iCommittee with eleven cases. Of those eleven. the Commission ac
itually recommended that the agency consider discipline in seven 

; ". ,cases. ' 
. Betwe,en 1988 and 1990, AJs found discrimination in 985 cases ;:. "",' 

',~ . !and the Commission found discrimination, in 697 cases. Most cases 
re,commended training of the discriminating employee. In seven 
:cases, the AJ or the Commission recommended that the agency
':consider discipline of the person accused of discrimination. Of those 
'seven cases, two discriminators actually received a sanction beyond 
:sensitivity training. Based on the number of times the Commission 
found intentional discrimination in the last three years alone, an 
individual who illegally discriminates can' anticipate a sanction for 
his or her illegal behavior 1% of the time. " .,' , " ." , 
: The Committee finds that under the current scenario, employees 
;Who discriminate do not experience any serious consequence for 
their discriminatory behavior and the system has virtually no de-I " . 
I 
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teb-ent effect. The sanctions provisions in this bill are necessary to ' . 
pioVide a deterrent effect. . :' , , . . " 

mMarch of 1992 the General Accounting Office (GAO) prepared 
a fact sheet for the Committee on agencies' costs for discrimination. 
Complaint counseling and complaint processing. The fact sheet 
s~owed the actual and the estimated dollar costs for providin~ com
plaint processing FY 1991. The costs were reported by 13 CIvilian 
catinet departments and 3 Department of Defense agencies. : 

A. matter ofcost. .". ' 
Together, these agencies reported a total cost of about $139· mil

,. 	 lion for complaint counseling and processing, most of which was for 
coUnseling individuals (about $40 million) ~d performing~~eal 
investigatiOns of formal complaints of discrimination ($39 ..on). 
Most of the reported costs were estimates. The agencies also broke 
the costs down into steps in the process. Among GAO's conclusion: 

I Agenci.es spent $38 million to investigate complaints . 
. I .Agencies spent $40 million on counseling . 

'I . Agencies spent $11 million for proposed dispositions . 
.' , Agencies spent $4.2 million on final agency decisions. . 

r 	 '. ,The EEOC has estimated that it will need $2~ million to cover . 
the cost' of the new responsibilities it will undertake. The agencies , . 
will be losing some of their current EEO processing responsibilities 

I 
, , and the Committee anticipates savings ~om this. For' example, 

thr~e activities the agencies will no 'longer perform include: 1) re
vieWing to _accept/reject formal complains, 2) prepari.D.g proposed 
and/or final decisions and 3) issuing final agency decisions.' ',,'. 

In the GAO report, approximately $24.9 million of the cost of 
agency EEOactivities may not be erased, but will be diminished. 
The $38 million currently ~pent by the agencies to investigate com
plains is particularly significant because while some investigative 
authority may remain at the agency, most will be done at the 
EEOC. Even if a marginal reduction iii the GAO estimate of $139 
million is experienced, it will be more than enough to make the bill 
bu~get neutral if not provide for tax savings. " 

The Committee urges that adequate time be allowed for transfer
ring adequate rel)lources to the EEOC to implement this Act. The 
Offi,ce of Management and Budget and the Congress should be 
given enough time to transfer individual agency EEO operation 
funds and FTE slots from other agencies to the EEOC, during the 
appropriations process. 

, "1' .' ..... , •. ',' III..HISTORY OF S. 404 . , . . .;, . . 
on February 18, 1993, Senator John Glenn, along Wlth cospon

sor:ib.g Senators Ted Stevens, (R-Alaska), Barbara Mikulski, (D
Mar.yland), Paul Simon (D-Illinois), Dennis DeConcini (D-Arizona), 
Harris Wofford (D-Pennsylvania), Daniel Akaka (D-Hawaii), Rus
selllFeingold (D-Wisconsin), Kent Conrad (D-North Dakota), John 
McCain (R-Arizona), Carol Moseley-Braun (D-Illinois), Joseph 
LieIJerman (D-Connecticut), Carl Levin (D-Michigan). Additionally, 
Sen~tors Barbara Boxer (D-California), John Rockefeller IV (D
Wes~ Virginia), and Paul Sarbanes (D-Maryland) have been added 
as c~8ponsors. 

I 

I 
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" S. 404,if enacted, seeks to iDiprove the, effectiveness of adminis
trative review of employment discrimination claims made by Fed
eral employees and for other purposes. The legislation was referred 
to the Committee on Governmental Affairs the date of introduction. 

The Committee held a hearing on S. 404, the Federal Employee 
Fairness Act, on May 26, 1993. On June 24, 1993, the Committee 
held its markup. S. 404 was favorably reported by voice vote, with 
one amendment offered by the Chairman Glenn on the clarification 
that federal employees hired under Title 38 of the United States 
Code are included in the definition of federal employees under the 
legislation. 

~. :" . :. 

S.2801 
During the 102nd Congress, Chairman John Glenn, along with 

cosponsoring Senators Ted Stevens, (R-Ak), Barbara Mikulski, (D
Md), Paul Simon (D-n), John McCain (R-Az) and Daniel Akaka (D
Hi) on June 3, 1992,introduced S. 2801, the Federal Employee 

:S.::.:-."> ~ Fairness Act, a forerunner of S. 404. The bill was subsequently re
~.:' ',: I 
... -~ 1 ferred to the Committee on Governmental Affairs. : ' 

The Committee markup' was held on August 5, 1992. Chairman 
Glenn offered S. 2801, in the nature of a substitute was favorably 

. reported by voice vote, with two amendments, one offered by Chair
man Glenn on the handling of classified documents and federal em:. 

: ployees in th~ intelligence community, and one offered by Se~ator 
I ,Stevens regarding additional due process protections. ' 

During the markup, Senator Ted Stevens, a co-sponsor of S. 
2801, offered an amendment to afford additional due process pro
tection to permit notification to a Federal employee accused of dis
crimination and permit such employee the opportunity to attend 
the hearing before an EEOC Administrative Judge and participate 
throughout the hearing with ·counsel or, a personal representative. ' 

Chairman Glenn offered an amendment designed to protect clas
sified information gathered by any of the intelligence agencies or 
their personnel who may be within any of the Federal agencies. 
The Committee urges the,EEOC to promulgate rules to further pro
tect such classified information and the personnel of the intel
ligence agencies throughout theEEO complaint process. 

'IV. COMMITTEE VOTE 

The Committee on Governmental Affairs held a markup on S. 
-, ,:. 404 on June 24, 1993. The Committee agreed by voice vote to re

port the bill favorably, with amendment by Chairman John Glenn. 
Members present included Chairman Glenn, Senator Levin, Sen
ator Dorgan" Senator Lieberman, Senator Akaka, Senator Roth, ' 
and Senator Stevens, Senator Cohen, Senator Cochran, and Sen
ator McCain. . ", . ' . ' 

The text of S. 404, 'as reported is as follows: ' 
Be it enacted. by tM Senate and House of Representatives of tM 

United States ofAmerici:z in Congress assembled" . 
SECTION 1. SHORT TITLE. 

This Act 'may be cited as the "Federal Employee Fairness Act of 
1993". .. . 

• 
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SEC. \ I. :AMENDMENTS RELATiNG TO ADMINISTRATIVE DETERMlNA· 
, . TION OF FEDERAL EMPLOYEE DISCRIMINATION CLAIMS. 

(a): DEFINITIONs.~tion701 of the Civil Rights Act of 1964 (42 
U.S.C. 2000e) is amende,d- ...', ," '. " ' " 
. . ! (1) in paragraph (f) by striking "The term" and inserting "Ex-

;0'; 

, ' cept when it appears as part of the term 'Federal employee', 
• the term"; 'and " . , ' 

I (2) by adding at the end the following: " , " 

. <"(0) The term 'Commission' means the Equal Employment Oppor
tunity Commission. ' , 


"(p) The term 'entity of the Federal Government' means an entity 

to wnich section 717(a) applies (including an entity to which an in

dividual may be appointed under chapter 74 of title 38, United 


,States Code), except that such, term does not include the Library, 
of Collgress. '. 
, "(q) The, term 'Federal employee' [means an individual employed 

,by, or who applies for employment with, an entity of the Federal 
Government] means- ,,- ' '~ , , 

" '. \ "(1) an individual employed by an entity of the Federal,Gov
eI;'nment, including an individual appointed to a position under 
chapter 74 oftitle 38, United States Code; and ' ' " , 

1"(2) an individual who applies/or employment with such an 
entity, including an individual who applies for such an ap
phintment. , ,', . , 

" "(r)iThe term 'Federal employment' means employment by an en
titl, ofthe Federal Government., ,,' , ' 


(s) 1The terms 'government', 'government agency', and, 'political 

subdiVision' do not include an entity of the Federal Government.". 


(b) EEOC DETERMINATION OF FEDERAL EMPLOYMENT DISCRIMI

NATION CLAIMs.-Section 717 of the Civil Rights Act of 1964 (42 

U.S.C! 2000e-16)is amended

1(1) iri subsection (b~ , .' , . 
, , \ /' (A) in the second'sentence, by redesignating paragraphs
cf (1) through (3) as subparagraphs (A) through ,(C), respec

.\)1~nn, the fo~rth sentence, by redesignating paragraphs
l/I (1) and (2) as subparagraphs (A) and (B), respectively; 

(C) by designating the first through fifth sentences as 
'. paragraphs (1), (2), (4), (5), and (6), respectively,and in

denting accordingly; , , .' , 
(D) in paragraph (2) (as designated by subparagraph (C)

of this paragraph)-, " '. , ' 
(i) in subparagraph (B) (as redesignated QY subpara

graph (A) of this paragraph) by striking "and" at the 
end;',' '. '. ',: "',' 

(ii) in subparagraph (C) (as redesignated by sub..: 
p~ragrap~ (A) .of this paragraJ)h) by striking the pe-

I nod and InsertIng "; and"; and '" ...., ~' 
: (iii) by adding after subparagraph (C) the' following: 

, "(D) require each entity of the Federal Governmen~
" I "(iXn to make counseling available to a Federal em· 

• ployee who chooses to notify such entity that the employee 
"I believes such' entity has, discriminated against the ,em

lployee in violation of subsection (a), for the purpose of try-
I ' 

I 


\ 
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.:.::~iIlII ~..n:sol~e the matters with respedto 'which' ~uch ,dis-, " 
, _'.cnnunatlon IS allege~;,.,.: .. , " "';" ,: .-' .... ",.,3" ' " 

" '. , : •. ' "(II) to assist such 'employee in identifying' the respond
ent required by subsection (c)(l) ,to be named ina com

. . plaint alleging such violation; ," " 
' .. ':, "(Ill) to inform such employee individually of the proce
. , dures and deadlines that apply under this section 'to a 

claim alleging such discrimination; and ~'" 
"(IV) to make such counseling available throughout the 

administrative process; , 
"(ii) to establish a voluntary aIternative dispute resolu

, tion process, as described in subsection (e)(I), to resolve 
, complaints; , I ' • , , 

"(iii) not ,to discourage Federal employees from filing 
complaints on any matter relating to discrimination in' via

, lation of this section; and " 
"(iv) not to require Federal employees to participate in 

such counseling or dispute resolution process."; and' . 
'(E) by inserting after paragraph (2) (as designated by 

,subparagraph (C) of this paragraph) the following:' , 
, "(3) The, decision of a Federal employee to forgo such counseling 
. or dispute resolution process shall not affeCt the rights of such em
ployee under this title."; :. 1 • '. • •.•• • , 

(2) by striking subsection (c); 
(3) in subsection (d}-	 . ' ., 

(A)'by striking "(k)" and inserting "(j)"; ,!. .'.' 
. (B) by striking. "broulIht hereunder" and inserting "com
menced under this sectIon"; and ' ", ': ' ' 

(C) by striking". and the same" and all that follows and 
inserting a period and the following: "The head of the de

I partment, agency. or other entity of the Federal Govern
f 	 . ment in ·which discrimination in violation of subsection (a) 

is alleged to have occurred shall be the defendant in a civilI 
I action alleging such violation. In any action or proceeding 

, under this section, the court, in the discretion of the court, 
may aIlow the prevailing party (other than an entity of the 
Federal Government) a reasonable , attorney's fee (including 

, , expert fees and other litigation expenses), costs, and the 
same interest to compensate' for delay in payment as a, 

, court has auth()rity to award under section 706(k)."; 
, (4) by redesignat!ng subsections (d) and '(e) as ~ubsections 

(m) and (n), respectIvely; ", " , . , ' 
(5) by inserting after subsection (b) the following: 

"(c)(l)(A) Except as provided in subparagraph· (B), a complaint 
filed by or on behalf of a Federal employee or a class of Federal 
employees and alleging it claim of discrimination arising under sub
sectioi1(a) or paragraph (4) shall-' ,." , " ' ' 
, " "(i) name as th~ respondent the head of the department, 
", ' ,agency. or other entity of the Federal Government in which 
. 	 such discrimii1~tion is alleged to have 'occurred (referred to in 

this section as th~ 'respondent'); and . , " ' 
"(ii) be filed with the respondent, or with the Commission, 

.. not la~r ..than 180,days~r the alleged discrimination occurs. 
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.::. "(BYA~cOinplaint described 'iil subparaivaph (A)sh8n be consid

.' ered 'Ito be flled in compliance with .subparagraph (A), if not later 

_than 180 days after the alleged discrimination occurs, the com
plaint is filed- , 


'\ "(i) with such department, agency, or entity; or 

"(ii) if the complaint does not arise out of a dispute with an 


agency within the intelligence community, as defined by Exec

utive order, with any.other entity of the Federal Government, 


.' regardless of the respondent named. .. 
"(2): If the complaint is flled with an entity of the Federal Gov

ernment other than the department, agency, or entity in which 
.. such discrimination is alleged to have occurred- . , 

. I".(A) the entity (other than the Commission) with whom the 

complaint is flled shall transmit the complaint to the Commis

sion, not later than 15 days after receiving the complaint; and 


\"(B) the Commission shall transmit a copy of the complaint, 

not later than 10 days after receiving the complaint, to the re
sPondent. . 


"(3)fA) Not later than 3 days after the respondent receives the 

complaint from a ·source other than the Commission, the respond

ent sllan notify the Commission that the respondent has received 

the complaint and shall inform the Commission of the identity of 

the Federal en;lployee aggrieved by the discrimination alleged in 

the complaint. '. .... , . . . ." . 


"(B) I Not later than 10 days after the respondent or the Merit 
." ~,Systems Protection Board receives the complaint from a source 


other than the Commission, the respondent or the Board shall 

transn?-it to the Commission a copy of the complaint.


"(4XA) No person shall, by reason of the fact that a Federal em

ployee Ior an authorized representative of Federal employees has 

filed, ipstituted, or caused to be filed or instituted any proceeding

under this section, or has testified or is about to testify in any pro

ceeding resulting from the administration or enforcement of this 

sectionr-' . . 


j(i) discharge the employee or representative; '. . 

~(ii) discriminate against the employee or representative in 


adlninistering a performance-rating plan under chapter 43 of 
title 5, United States Code; . .'. .... . . 

. ",(iii) in ~y other way discriminate against the employee or 

representatlve; or '.' 


"(iv) cause another person to take an action described in 

clause (i), (ii), or (iii). , ' 


"(B) J:-.ny Federal employee or representative of Federal employ

ees who believes that the employee or representative has been dis

charged or otherwise 4iscriminated against by any person in viola

tion of subparagraph (A), may file a complaint in accordance with 

paragra:ph (1). .' .. 

"(d)(1) Throughout the period beginning on the date the respond

ent rec~ives the complaint and ending on the latest date by which 

all administrative arid judicial proceedings available under this sec

tion have been concluded with respect to 'such claim, the respond

, ent shall collect and preserve documents and information (includ

ing the icomplaint) that are relevant to such claim, including not 
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less than the documents and information that comply with rules is
sued by the Commission." , . . 
'''(2) If the complaint alleges that a"person has ' ' , ' 

"(A) participated in the discrimination that is the basis for 
, the complaint; or '. ,', . ., . . 

"(B) at the time of the discrimination-' . 
"0) was a supervisor of the Federal employee subject to 

the discrimination; . '. . . 
""(ii) was aware of the discrimiriation;' and 

, "(iii) failed to make reasonable efforts to curtail or miti
'. . gate the discrimination, . '.' ' . 
.the respondent shall ensure that the person shall not be designated 
to carry out 'the requirements 'of paragraph (1), or to conduct any 
investigation related to the complaint., . 

"(e)(lXA) The respondent shall make reasonable efforts to concil
iate ,each claim alleged in the complaint through 'alternative dis
pute resolution procedures during..:. . . . . 

, . "(0 the 30-day period; or ,: ' ' 
"(ii) with the written consent of the aggrieved Federal em

ployee, the 60-day period" . . '. . 
be~nning on the date the respondent receives the complaint. . 

(B) Alternative dispute resolution under this paragraph may in
clude a conciliator described in subparagraph (C), the respondent,
and the aggrieved Federal employee in a process involving meet
ings with the parties separately or jointly for the purposes of re
solving the dispute between the parties. ,. , . . , 

"(C) A conciliator shall be appointed by the Commission to, con· 
sider each complaint filed under this section. The Commission shall 
appoint a conciliator after considering any candidate who is rec
ommended to the Director by the Federal Mediation and Concilia
tion Service, the Administrative Conference of the United States, 
or organizations composed primarily of individuals experienced in 
adjudicating or arbitrating personnel matters. 

"(2) Before the expiration of the applicable period specified in 
paragraph (lXA) and with respect to such claim, the respondent
shall " '.' 

"(A) enter into a settlement agreement with such Federal 
employee; or . ..' . .' . . 
. "(B) give formal written notice to such Federal employee that 

such Federal employee may, before the expiration of the 90-day 
period beginning on the date such Federal employee receives 

, such notice, either- ." . I 

... .. ' :' 

"(i) file with the C~mmission-, . 
"(I) a written request ,for a determination of such 

claim under .subsection (0 by an administrative judge 
of the Commission; , . 

"(II) if such claim alleges an a~ion appealable to the 
Merit System Protection Board, .a, written. request 
electing that a.determination of such claim be made 

.. ' . under the procedures specified in either subparagraph 
. (A) or (B) of section 7702(aX2) of title 5, United States 

Code; or ' " .' , 
"(III) if such claim alleges a grievance that is subject 

, to ,section'?12toftitle 5, Uni~d ,States Code but not 
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'appealable to the Merit Systems ~tection 'Board, a 
written request to raise such claim under the adminis

, . ' trative and judicial procedures provided in such sec
'. \ . __ " ," tion7121; or ' .' . " 

"(ii) commence a civil action in an appropriate district 
,,[, court, of the United States for de novo review of such 
I claim. 

, "(3) Such Federal employee may flIe a written request described 
in p,aragraph (2XBXi), or commence a civil action described in para
graph (2XBXii), at any time- " . ' . . ' 
',., "(A) after the expiration of the applicable period specified in 

". paragraph (IXA); and . . , " '. ' , 
·"(B) before the expiration of the 90-day period specified in 

iparagraph (2). ' 
"(t)(lXA) If such Federal employee flIes a written request under 

subsection (eX2XBXiXI) and in accordance with subsection' (eX3) 
witll the Commission for a determination under this subsection of 
the Claim described in subsection (a), the Commission shall trans
.mit :a copy of such request t() the respondent and shall appoint an 
adm.inistrative judge' of the Commission to determine such claim. 

"(B) If such Federal employee flIes a written request under 
subclause (II) or (III) of subsection (eX2)(BXi) and in 'accordance 
with sectiOJl (eX3), the Commission shall transmit, not later than 
10 days after receipt of such request, the request to the appropriate
agency for determination. ' 

"(2) Immediately after receiving a copy of a request under sub
secti~n (eX2XBXD. the respondent shall transmit a copy of all docu
ments and information collected by the respondent under sub
secti9n (d) with respect to such claim- ,.' 

. ,I "(A) to the Commission if such request is for a determination 
under this subsection; or .
I "(B) to the Merit Systems Protection Board if such request 

'i.s for a determination under the procedures specified in section 
. 7702(aX2XA) of title 5, United States Code. 
"(3~AXi) If the administrative judge determines there are reason

able grounds to believe that to carry out the purposes of this see
tion it is necessary to stay a personnel action by the respondent 
against the aggrieved Federal employee, the administrative judge 
may request any member of the Commission to issue a stay against 
such personnel action for 15 calendar days. , 

"Oi) A stay requested under clause (i) shall take effect on the ear
lierof

"(I) the order of such member; and , 
, "(II) the fourth calendar day (excluding Saturday, Sunday, \
epd any legal public holiday) following the date on which such 
stay is requested . 

. "(B) The administrative judge may request. any member of the 
Com~ission to extend, for a p~riod not to ·exceed 30 calendar days, 
a stay issued under subparagraph (A). . 

"(C) The administrative judge may request the Commission to ex
tend such stay for any period the Commission considers to be ap
rm.PilebeYOnd . the period in effect under .ub~ph {Al or 

1 
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"(D) Members of the Commission shall have authority to issue 
and extend a stay for the· periods referred to in subparagraphs (A)
and (B), respectively. The Commission shall have authority to ex
tend a stay in accordance with subparagraph (C) for any period. 

"(E) The respondent shall comply with a stay in effect under this 

p~fhThe administrative judge' shall detel'Dline whether the 
. documents and information received under paragraph (2) comply 
with subsection (d) and are complete and accurate. 
, "(B) If the administrative judge finds that the respondent has 

failed to produce the documents and information necessary to com
ply with such subsection, the administrative judge shall, in the ab;. 
sence of good cause shown by the resP9ndent, impose any of the 
sanctions specified in paragraph (6)(C) and shall require the 
responden~ , . 

"(0 to obtain any additional documents and information nec
essary to comply with.such subsection; and· . 

"(ii) to correct any inaccuracy in the documents and informa
tion so received. . . . , 

"(5XA) After examining the documents and information received 
under paragraph (4), the administrative judge shall issue an order 
dismissing

"(i) any frivolous claim alleged in the complaint; and 
"(ii) the complaint if it fails to state a nonfrivolous claim for 

which relief may be granted under this section. ' 
"(BXi) If a claim or tbe complaint is dismissed under subpara

graph (A), the administrative judge shall give formal written notice 
to the aggrieved Federal employee that such Federal employee 
may, before the expiration of the 90-day period beginning on the 
date such Federal employee receives such notice

"(I) file with the Commission· a written request for review of 
such order; or 

"(II) commence a civil action in an appropriate district court 
of the United States for de novo 'review of such claim or such 
complaint. 

"(ij) Such Federal employee may commence such civil action in 
the 90-day period specified in clause (i). 

"(6XAXi) If the complaint is not dismissed under paragraph 
(5)(A), the administrative judge shall make a determination, after 
an opportunity for a hearing, on the merits of each claim that is 
not dismissed under such paragraph. The administrative judge 
shall make a determination on the merits of any other nonfrivolous 
claim under this section, and on any action· such Federal employee 
may appeal to the Merit Systems Protection Board, reasonably ex
pected to arise from the facts on which the complaint is based. 

"Oi) In making the determination required by clause (i), the ad
ministrative judge shall- . 

"(I) decide whether the aggrieved Federal employee was the 
subject of unlawful intentional discrimination in a department, 
agency, or .other entity of the Federal Government under this 
title, section 102 of the Americans with Disabilities Act of 
1990, section 501 of the' Rehabilitation Act of 1973, section 4 
of the Age Discrimination in Employment Act of 1967, or the 
Equal Pay Act of 1963; . , 

......:.. ........_____...___~~ ........:..._.~_-".~ .. ' ....".w' . 
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"(ll) if the employee was the subject of such discrimination, 
contem:poraneously identify the person who engaged in such 
aiscrimmation; and . . . , . 
\ "(III) notify the person identified iii subclause (II) of the com
plaint and the allegations raised in the Complaint. , ' 

"(iii) As soon as practicable, the administrative judge shall
\ "(I) determine whether the administrative proceeding with 
~espect to such claim may be maintained as a class proceeding: 
and . 
I "(II). if the administrative proceeding may be so maintained, 
qescribe persons whom the administrative judge fmds to be 

. . members of such class. . ., 
. "(D) With respect to such claim, a party may conduct discovery 
by such means as may be available in a civil action to the extent 
deterlniried to be appropriate by the administrative judge. 

"(C~ If the aggrieved Federal employee or the res~ndent fails 
witho'utgood cause to respond fully and in a timely fashion to ,a 
request made or approved by the administrative judge for informa
tion or the attendance of a witness,and if such information or such 
witness is solely in the control of the party who fails to respond, 
the administratIve judge may, in appropriate circumstances

· . \"0) draw an adverse inference that the requested informa
. tion, or the testimony of the requested witness, would have re

flected unfavorably on the party who fails to respond;. . 
. i"(ii) consider the matters to which such information or such 
testimony pertains to be established in favor of the opposing 
party; :" 

fOii) exclude other evidence offered by the party who faUs to 
· respond; . ' 

jOv) grant full or partial relief to the aggrieved Federal em
ployee; or' . 

~(v) take such other action as the administrative judge con
sid,ers to be appropriate. . . . 

"(D) In a hearing on a claim, the administrative judge shall
",(i) limit attendance to persons who have a direct connection • 

· wi$ such claim;' . 
"(ii) bring out pertinent facts and relevant employment prac

tices and policies, but- '.' 
an'll) exclude irre1ev.ant or unduly repetitious information; 

\ "(II) not apply the Federal Rules of Evidence strictly; 
"(.iii) permit all parties to examine' and cross-examine wit

nesSes; . 
"Ov) require that testimony be given under oath or affirma

tion'; and . 
"(v) permit the person notified in subparagraph (AXiiXIII) to 

ap~ar at the hearing- ..' ' . ' 
"(I) in person; or ' , . 

\ "(ll) by or with counselor another duly qualified rep
resentative.' '.'.' 

"(E) At the request of any party or the administrative judge, a 
transcrip,t of all or pa,rt; of such hearing shall be provided in a time
ly manner and simultaneously to the parties and the Commission. 
The respondent shall bear the cost of providing such transcript. 

\ 

\ 

.... ~._\_~." 
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"(F) The administrative judge shall have authority
. "(i) to administer oaths and affirmation; 

. 	 "(ii) to regulate the course of hearings; 
"(iii) to rule on offers of proof and receive evidence; 
"(iv) to issue subpoenas to compel- '. . . . 

. . j. ..• "(I) the production of· documents or information by the 
entity of the Federal Government in which discrimination 
is alleged to have occurred; and .' . . 

"(II) the attendance of witnesses who are Federal officers 
or employees of such entity; . ' 

"(v)' to request the Commission to issue subpoenas to compel 
. the production of documents·or information by any other entity 

of the Federal Government and the attendance of other wit
nesses, except that any witness who is not an officer or em~ 
ployee of an entity of the Federal Government-- .' 

"(I) may be compelled only to attend any place- _ 
"(aa) less than 100 miles from the place .where such 

witness resides, is employed, transacts Dusiness in 
. person, or is served; or 

"(bb) at such other convenient place as is fIXed by
the administrative judge; and' . 

"(II) shall be paid fees and allowances, by the party that 
requests the subpoena, to the same extent that fees and al

.. lowances are paid to witnesses under chapter 119 of title 
28, United States Code; 	 . t 

"(vi) to exclude witnesses whose testimony would be unduly 
re~titious; . . .' . 

(vii) to exclude any person from a hearing for contumacious 
conduct, or for misbehavior, that obstructs such hearing; and. 

. "(viii) to grant any and all relief of a kind described in sub
. 	 sections ( ) and (k)of section 706 . 

. "(G) The aaministrative judge and Commission shall have au\
. 'ithority to award a reasonable attorney's fee (including expert fees 

and other litigation expenses), costs, and the same interest to com
pensatefor delay in payment as· a court has authority to award 
under section 706(k). 
\. "(H) The Commission shall have authority to issue subpoenas de
scribed in subparagraph (F)(v). . . 
I "(I) In the case of contumacy or failure to obey a subpoena issued 
under subparagraph (F), the United States district court for the ju
dicial district in· which the person to whom the subpoena is ad

. dressed resides or is served may issue an .order requiring such per
son to appear at any designated place to testify or to produce docu
mentary or other evidence. 
\ "(7)(A)(i) The administrative judge shall issue a written order 

making the determination required by paragraph (6)(A), and grant
mg or denying relief. . .I"(ii) The order shall not be reviewable by the respondent, and the 
respondent shall have no' authority to modify or vacate the order. 
I"(iii) Except as provided in clause (iv) or subparagraph (B), the 

administrative judge shall issue the order not later than
"(I) 210 days after the complaint containing such claim is 

ftIed on behalf of a Federal employee; or . 
\ .. .' .' . ' 	 . 

• 
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"" r "(II) 270 days after the complaint containing such claim, is 
fued on behalf of a class of Federal employees., , ' 

, "(iv) The time periods described in clause (i) shall not begin run
ningl' until 30 days after the administrative judge is 8Ssignea to the• 
case if the administrative judge certifies, in writing, that such 30
day period is needed to secure additional documents or information 


, froml the respondent to have a complete administrative record. , 

'''(B) The administrative judge shall issue such order not later 


than! 30 days after the applicable period specified in subparagraph 

(A) if the administrative judge certifies in writing, before the expi
ration of such applicable period

, 	 ! ..O) that such 30-day period is necessary to make such deter
mination; and " 
I "(ii) the 'particular and unusual circumstances that prevent ' 
the administrative judge from complying with the applicable
Period specified in subparagraph (A). ' , 

, "(<r) The administrative' judge may apply to the Commission to 
extelld any period applicable under subparagraph (A) or (B) if 
manifest injustice would occur in the absence of such an extensioll. 

"(D) If the aggrieved Federal employee shows thatsuch extension 
woulCl prejudice a claim of, or otherwise harm, such Federal em

, ployee, the Commission- ' , , I' "(i) may not grant such extension; or . ,. 
"(ii) shall terminate such extension. 

"(E) In' addition to findings of fact and conclusions, of law, includ
ing rmdings and conclu,sions pertaining specifically to the decision 
and identification d,escribed in paragraph (6XAXiD, such order shall 
include formal written notice to each party that before the expira
tion, of the 90-day period beginning on the date such party receives 
suchIorder.:..... ,,' " ' 

"(i) the aggrieved Federal employee may commence a civil ac
tionin an appropri~te district court of the United States for de 
novo review of a claim with respect to which such order is is
sued; and , ' 
! "(U) unless a civil action is commenced in such 90-day period 
under clause (i) with respect to such claim, any party may me 
With the' Commission a written request for review of the deter
inination made, and, relief granted or denied, in such order 

, With respect to such claim. 	 ' , 
"(FI) Such Federal employee may commence such civil action at 

any time
! "(0 after the expiration of the applicable period specified in 
subparagraph (A) or (B); and 
I "(ii) before the expiration of the 90-day period beginning on 

the date such Federal employee receives an orderdescribeCi in 
subparagraph (A). 

"(G) The determination made, and relief granted, in such order 
with !respect to a particular claim shall be enforceable immediately, 
if such order applies to inore than one claim and if such employee 
does not-, ' 

I "(i) commence a civil action' in accordance with subparagraph 
with respect to the claim; or " _ 
request review in accordance with subparagrapb <EXii) 

respect to the claim. ' , . ' , 



, 
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, "(gXl) If a party timely files a written request in accordance with . .- , 
subsection (f)(5XB)(i) or (f)(7)(E)(ii) with the Commission for review 
of the determination made, and" relief granted or .denied, with re
spect to a claim in such order, then the Commission shall imme
diately transmit a copy of such request to the other parties in
volved and to the administrative judge who issued such order. 

"(2) Not later than 7 days after receiving a copy of such request, ' 
the administrative judge 'shall transmit to the Commission the . 

· record of the proceeding on which such order is based. including all 
documents and information collected by the respondent under sub- , 
section (d). . ' 

. . "(3)(A) After allowing the parties to me briefs with respect to 
· such determination. the Commission shall issue an order applicable 

with respect to such chum affirming •. reversing. or modifying the 
applicable provisions of the order of the' administrative judge not 
later than

"(i) 150 days after receiving such request; or . 
~(ii) 30 days after such 150-day period if the Commission cer

tifies in writing. before the expiration of such 150-day period
. . . "(I) that such 30-day period is necessary to review such 

claim; and . . 
"(II) the particular and unusual circumstances that pre

vent the Commission from complying with clause 0). 
· "(B) The Commission shall affirm the determination made. and 
· relief granted or denied, by the' administrative judge with respect 

to such claim if such determination and such relief are supported 
by substantial evidence in the record taken as a whole. The find
ings 'of fact of the administrative judge shall be cOnclusive unless 

· the Commission determines that they are clearly erroneous. . 
"(C) In addition to findings of fact and conclusions of law •. includ

ing findingS and conclusions pertaining specifically to the decision 
and identification described in subsection (f)(6)(A)(ii), the Commis
sion shall include in the order of the Commission formal written 
notice to the aggrieved Federal employee that. before the expiration 
of the 90-day period beginning on the date such Federal employee 
receives such order. such Federal employee may commence a civil 
action in an appropriate district court of the United States for de 
novo review. of a claim with respect to which such order is issued. 

"(D) Such Federal employee may commence such civil action at 
any time

"(D after the expiration of the applicable period specified in 
subparagraph (A); and " . 

"(ii) before the expiration of the 90-day period specified in . 
. subparagraph (C).· , 
~(h)(l) In addition to the periods authorized by subsections'.~:~,;..".i9,t.R4r~_ 

(f)(7)(F) and (g)(3)(D). an· aggrieved Federal employee may com
mence a civil action in an appropriate district court of the United 
States for de novo review of a claim-. . 

"(A) during the period beginning 300 days after the Federal 
employee timely requests. an administrative' determination 
under subsection (f) with respect to such claim and ending on 
the date the administrative judge issues an order' under such 
subsection with respect to such claim; and . . . 

~.~-.'"' .. -,.~..,-~, .. ' 
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, "'(8) during'the period beginning 180 days after such Federal 
employee timely requests review Under subsection (g)' of such 
determin~tion with respect' to such cWm od en4ing on the 

,. t date the Commission issues 0 order under such subsection 
._•••__ •• _.. 0<_'~._._ .. , with respect to such clmm. '. ' ,'" , . " ' 

..;r,J _',. ,.. ~(2) Whenever a: civil action is ,commenced timely od otherwise .. in accordance with this section to determine the merits of a cl&m ,
. 


;"' .. 
';. ";.h 

>' 

I 
arlsing under this section, the jurisdiction of the t,ldministrative 
judge or the Commission (as the case may be) to determine the 
merits of such cl&m shall terminate." , '. . ; , . , 
, ~(i) A Federal employee who prevmls on aclmm arising under 

j this section, or the Commission, may bring a civil action in 0 ap
propriate district court of the United States to enforce- , 

,I "(I) the provisions of a settlement ~ment applicable to 
such clmm; , 

"(2) the provisions of 0 order issued by 0 administrative 
I judge under subsection (f)(7XA) applicable to such clmm if 

"(A) a request is not timely filed of such cImm under 
subsection (gXl) for review of such cWm by the Commis
sion; od ' ' 

"(8) a civil action is not timely commenced under sub
section (O(7XF) for de novo review of such clmm; or . 

"(3) the provisions of 0 order issued by the Commission 
under subsection (gX3XA) applicable to such clmm if a civil ac

, tion is not commenced timely under subsectiop (gX3XD) for de 
novo review of such clmm. 

"(j) Any amount awarded under'this section (including fees, costs, 
oc;l interest awarded under subsection (f)(6XG», or under title 28, 

, United States Code, with respect to a, violation of subsection (a), 
sluill be paid by the entity of the Federal Government that violated 
such subsection from oy funds made available to such entity by 
ap,fropriation or otherwise. . , 

(kXl) An entity of the Federal Government against which a 
clmmof discrimination or retaliation is alleged under this section 
sh8Il grot the aggrieved Federal employee a reasonable amount of , 
offlcial time, in accordance with regulations issued by the Commis
sion, tolrepare an administrative complaint based on such allega
tion 0 to participate in administrative proceedings relating to 
suc;h clmm. " ' ' " ". 

"(2) An entity of the Federal Government against which a claim 
of discrimination is alleged.in a complmnt filed in a civil action 

thi$ section shall grant the aggrieved Federal employee paid 
1 for time reasonably expended to prepare for, and participate 

civil action. Such leave shall be granted in accordoce with 
11I::I:i~UU"'ll.'lll:> issued by the Commission, except that such leave shall 
mc:!UcLe reasonable tune fo~ 

, "'! "(A), attendance at depositions; 
, j "(8) meetings with counsel: ' ' 

"(C) other ordinary and, legitimate undertakings in such civil 
action, that require the presence of such Federal employee; od 

"(D) attendoce at such civil action. 
) If the administrative judge or the Commission (as the case 
be), makes or affirms a determination of intentional unlawful 

di&~riInin:ati(l.n as described in subsection (f)(6XA), the administra

l, 

http:alleged.in
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tive 'judge or Commission, respectively, shall, not later than 30 
days after issuing the order described In subsection (1)(7) or (g)(3),

I, as appropriate, submit to the Special Counsel the order and a copy 

! 
' of the record compi1e~ ,at any hearing on which the order is based. 

"(4)(A10n receIpt of the submission described in paragraph (3), 
the Special Counsel shall conduct an investigation in aCcordance 
with section 1214 of title 5, United States Code, and may initiate 
disciplinary proceedings against any yerson identified in a deter
mination described in subsection (f)(6)(A)(ii)(II), if the Special
Counsel finds that the requirements of section 1215 of title 5, Unit
ed States Code, have been satisfied. ,'. , , . 

"(B) The Special Counsel shall conduct such proceedings in ac
cordance with such8eetion, and shall accord to the person de
scribed in subpara~ph (A) the rights available to the person 
under such section, Including applicable due process rights. 

, "(C) The Special Counsel shall impose appropriate sanctions on 
such person.' ' 

"(1) This section, as in effect immediately before the effective date 
of the Federal Emplo>,ee Fairness Act of 1993, shall apply with re
spect to employment In the Library of Congress."; and 

. (6) by adding at the end the followin~ new subsections: 
"(0)(1) Each respondent that is the subject of a complaint that 

has not been resolved under this section, or that has been resolved 
under this section within the most recent calendar year, shall pre
pare a report. The report shall contain information regarding the 
complaint, including the resolution of the complaint if applicable,
and the measures taken by the respondent to lower the average.
number of days necessary to resolve such complaints. . 

"(2) Not later than October 1 of each year, the respondent shall 
submit to the Commission the report described in paragraph (1). 

"(3) Not later than December 1 of each year, the Commission 
shall submit to the appropriate committees of the House of Rep

'resentatives and of the Senate a re~rt summarizing the informa" 
tion contained in the reports submttted in accordarice with para
graph (2).
I "(p)(l) The Commission, in consultation with the Director of 
ICentral Intelligence, the Secretary of Defense, and the Director of 
fhe Information Security Oversight Office of the General Services 
!Administration, shall promulgate regulations to ensure the protec
~ion of classified information and national security information in 
administrative proceedings under this section. Such regulations 
~hall provide, among other things, that complaints under this sec
tion that bear upon classified information shall be handled only by 
such administrative judges, Commission personnel, and conciliators 
as have been granted appropriate$ecurity clearances. 
I "(2) For the purposes of paragraph (1), the term 'classified infor
mation' has the meaning given the term in section 606(1) of the 
National SeCurity Act of 1947 (50 U.S.C. 426(1» .... 
I. . 
SEC. 8. AMENDMENTS TO THE AGE DISCRIMINATION IN EMPLOYMENT 

ACT., 
(a) ENFORCEMENT BY EEOC.-Section 15 of the Age Discrimina\

tion in Employment Act of 1967 (29 U.S.C. 633a) is amended- ' 
(1) by striking subsections (c) and (d); and 
(2) by inserting after subsection (b) the following: 



27 


, i(cXl) Any individual aggrieved by a violation of subsection (a) 
may me a complaint With the Equal Employment Opportunity 
CQmmission·' in accordance with subsections (c) through (m), and 
sup sections (0) and (p), of section 717 of the Civil Rights Act of 
19,64. . " . 

f(2) Except as provided in subsection (d) and paragraph (3), such 
s,upsect.ions of section 717 shall appl! toa viola,ti,on alleged in a 
complaInt filed under paragraph (1) In the same manner as such 
section applies to a claim arising under section 717 6fsuch Act. 

. r(3) The Equal Employment Opportunity Commission, and the 

. administrativ~ judges of the Commission, shall have authority to 
award such legal or equitable relief as will effectuate the purposes

, Ofjthis Act to an individual described in paragraph (1) with respect 
to acomplaint med. under this subsection. . ,. 
. j(d)(I) If an individual aggrieved by a violation of this section 
does not file a complaint under subsection (cXl), such individual 
may commence a civil action in an appropriate district court of the 
United States for· de novo review of such violation

"(A) not less than 30 days after filing with the Equal Em
ployment Opportunity.Commission a notice of intent to com
mence such action; and 

"(B) not more than 2 years after the alleged. violation of this 
section occurs. . 

j(2) On receiving such notice, the Equal Employment Oppor
tunity Commission shall- . . 

"(A) promptly notify all persons named. in such notice as pro
. spective defendants in such action; and, , 

"(B) take any appropriate action to ensure the elimination of 
, any unlawful practice. ' 	 ' 

j(3) Except as provided in paragraph (4), section 717(m) of the 
Civil Rights Act of 1964 (as redesignated by section 2 of the Fed
enil Employee Fairness Act of 1993) shall apply to civil actions 
commenced under this subsection in the same manner as such sec
tion applies to civil actions commenced under section 717 of the 
Civil Rights Act of 1964. . 

i(4) The court described in paragraph (1) shall have authority to 
.	a~ard such legal or equitable relief as will effectuate the purposes 
of this Act to an individual described in paragraph (1) in an action 
commenced under this subsection:'. 

(b) OPPORTUNITY To COMMENCE CML ACTION.-If a complaint 
fil~d under section 15 of the Age Discrimination in Employment 
Act of 1967 (29 U.S.C. 633a) with the Equal Employment Oppor
tu~ity Commission is pending in the period beginning on the date 
of the enactment of this Act and ending on December 31, 1993, the 
iridividual who filed such complaint may commence a civil action 
under such section not later than June 30, 1994. 

I 
SEC. 4. AMENDMENTS TO TITLE 5, UNITED STATES CODE. .. 	 ' 

(h) GRIEVANCE PRoCEDURES.-Section7121 of title 5, United 
states Code, is amended""';' , 

! (1) in subsection (a)(I) by inserting "administrative" after 
"exclusive"; and ' 

(2) in subsection (d)
(A) by inserting "(I)" after "(d)"; 

.....,.,.,~-'.-' 
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'W) in the fll'St and Second sentences by strikinR' "An- ; 
•.. :~ inserting "Except as provided in 'paragraph (21, an"; .. 

(C) in the last sentence by striking "Selection- and all 
that follows through "any other" and inserting the follow- .
ing:" '. ..... . 

"(3) An e~ployee' may commence, not' later than 120 days after 

a filial decision, a civil action in an aiPropriate district court of the 

United States for de novo review of a ; ana . . 

. (D) by inserting after the second sentence the following: 
"(2) Matters covered under section 7702 of this title, or under a' 

law administered by the Equal Employment Opportunity Commis
sion, may be raised under the negotiated grievance procedure in ac
cordance . with this section only if. an employee elects under 

. subclause (U) or (UI) of section 717(e)(2)(B)(i) of the Civil Rights 
Act of 1964 to proceed under this section.". . 
'. (b) ACTIONS INvOLVING DISCRIMINATlON.-Section 7702 of title 5, 
Uriited States Code, is amended to read as follows: . 

"' 7102. ActioDs involving discrimination . 
"(a)(l) Notwithstanding any other provision of law, in the case of 

any employee or applicant for employment who- . 
"(A) is affected by an action which the emjlloyee or applicant 

may appeal to the. Merit S>"stem Protection Board; and. 
"(B) alleges that a basiS for the action was discrimination 

prohibited by- .
"m section 717 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e-16); . 
. "(ll) section 6(d) of the Fair Labor Standards Act of 1938 
(29 U.S.C. 206(d»; 

"(iii) section 501 of the Rehabilitation Act of 1973 '(29 
U.S.C.791); 

"(iv) sections 12 and 15 of the Age Discrimination in Em
ployment Act of 1967 (29 U.S.C. 631 and 633&); or . 

"(v) any rule, regulation. or policy directive p,rescribed 
. under any provision of law described in clauses (I) through 

. (iv) of this subparagraph, . . . 
the employee or applicant may raise the action as provided in para
graph (2). . . 

"(2) For purposes of paragraph (1). the employee shall raise the 
action by filing a complaint with the Equal Employment Oppor
tunity COmmission in accordance with section 717 of the Civil 
Rights Act of 1964 and shall make a request under section 
717(e)(2)(B)(i) selecting the procedures specified in one of the fol
lowing SUbparagraphs: . 

"(A) The admiI~.istrative and judicial procedures provided 
under sections 7701 and 7703. .... 

"(B) The administrative and judicial procedures provided 
under section 7121. . . .' . 

"(C) The administrative and judicial rrocedures provided 
. under section 717 of the Civil Rights Act 0 1964. .' 

"(3) The agency (including the Board and the Equal Employment 
Opportunity Commission) that carries out such procedures shall 
apply the substantive law that is applied by the agency that ad
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. ministers the particular law referred to in subsection (a)(l) that 

. prohibits the conduct alleged to be the basis of the action referred 
to :iD subsection (a)(l)(A)' . 

j(b)(l) Excep~ as. ~rovided ~ paragrap'h (2), the employee shall 
have 90 days m which to r81se the action under the procedures
specified in subparagraph (A) or (B) of subsection (a)(2), it

.. 	 "(A) an employee elects the procedures specified in sub
section (a)(2)(C); and . 	 . . . 
• "(B) the Equal Employment Opportunity Commission dis

. misses under section 717(f)(5)(A) of the Civil Rights Act of 
. 1964 a claim that is based on the action l'8ised by the em

... plo ee. .. .. ... . . 
"1(2) r¥o allegation of a kind described in subsection (a)(l)(B) may

be raised under this subsection. . 
~(c) If at any time after the 120th day following an election made 

under section 717(e)(2)(B)(i) of the Civil Rights A~ of 1964 to raise 
an Iaction under the procedures specified in subsection (a)(2)(A) of 
thi~ section there is no judicially reviewable action, an employee
sh811 be entitled to file, not later than 240 days after makinK such 
el~ion, a civil action in an appropriate district court of the United 
States for de novo review of tile action raised under subsection (a). 

"~d) Nothing in this section shall be construed to affect the right 
to trial de novo underariy provision of law described in subsection 
(aX1) after a judicially reviewable action .... 

I •. 

SEe. 5. ISSUAN€E OF PROeEDURAL GUIDELINES AND NOTIeE RULES. 
I10t later than 1 year after the date of the enactment of this Act, 

the Equal Employment Opportunity Commission shall issue
(1) rules to assist entities of the Federal Government in com

plying with section 717(d) of the Civil Rights Act of 1964, as 
. added by section 2 of this Act, and 

. (2) rules establishing- . 
(A) a uniform written official notice to be used to comply 

. 	 with section 717 of such Act, as added by section 2 of this 
. Act; and 

(B) requirements applicable to collecting and preserving 
documeJ;lts and information under section 717(d), as added 
by section 2 of this Act. 

SE€. 6. TE€HNICAL AMENDMENTS. 
(a) CMi RIGHTS Ac:r OF 1964.-Subsections (b) and (c) of section 

71 ~\. of the Civil Rights Act of 1964 (42 U .S.C. 200.0e-16 (b) and (c» 
are ainended by striking "Civil Service Commission" each place it 
aPBears and inserting "Commission". . 
. (~) CML RIGHTS Ac:r OF 1991.-The second sentence of section 
307(h) of the Civil Rights Act of 1991(2 U.S.C. 1207(h» is amended 
by striking "section 15(c)" and all that follows and inserting "sec
tion 15(d)(4) of the Age Discrimination in Employment Act of 1967 
(29IU'S'C' 633a(d)(4»....· ... . 
SEe. 7. EFFECl'IVE DATE. APPlJ€ATlON OF AMENDMENTS. 

(~) EFFEc:r1VE DATE.-Except as provided in subsection (b), this 
.Act land the amendments made by this Act shall take effect on Jan
uary 1, 1994;. .. 	 .... 

(b) APPLICATION OF AMENDMENTs.-The amendments made by 
thisl Act (other than sections 3 and 4) shall apply only with respect 

..----...~~·od~·;·*_-~·~·~·========~~.F-====:==========d======.==_======~......~ 
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to complaints filed under section 7 of th~ Civil Righ~ Act of 1964 •• '1 }'"' ,! • ~:; 
(42 U.S.C, 2000e-16) on or after' effective date of this Act" ' •• '~l,:l" t r) 

Section 717 of ~Civll 	 C.-.,~,~t~,t9: . 
~i~;(6·~w ~b~~'f~'~~:A-
process) of the individual by; or who applies for employ- , ·0-') , 1""D.2J :Q..lnM~ 
ment With, an entity of the 

I 

government, who chooses to no- aJi()! loJ:JJ ,oX M.(() --0-- f. - tr 'I 

tify the agency that they the agency has discriminated 

against them. Forbids the to discourage Federal employees . . ' 

from filing complaints., ___ ~., 

(2) Requires the agency to establish a voluntary ,(aIt:ernative dis· ~-' 'I' r-'" ,r f 
pute res,?luti«?n process to resolyel the complaint, Fhll,ure to accept 
suc~ arbitratIon or wUbselth~ls not a bar, to the filmg of a com-' " '\ \ 

plfa)\u~quires the Federal emplo~ee' to flle a compl81nt with the /t!)'O,,til,~~iMDii6~~ /JIG)
agencl or EEOC within ~ after a discriminatory event. CJ·' ''''''::1!' 'fJ) ,,'-E ~ 

(4J.Establishes-that a compliiiiit\fileci-Witlrout-n'aming'the-correct 

defend~t, but"filed..in_a_timely-fashion;-will~be"considered~flled-in 


".co~~c~_with~the.Act,-, I -,' , 

'(~blishes-a·proeedu-ra:I-1fatlIWay wlim! etai~ an 


iru;orrect respmuientt-wiH-be-foltoWe"'cl""tlrthTC'ommiiSion, iircrthe 

Co~e;n..notify-tlrerespbrfd:ent. " , 


(6) Requires the agency against Iwhom the claim is bein¥ made, 

to collect and keep, from the day on which the agency receives the 

complaint to the end of all administrative and judicial procee ' t 


-fl..!r" ' 

___~information and documents pertaining to the claim 1$ 
( Requires the agency, within~ ays p us a ay ex n Ion 


by written consent of the aggrieved partyLof filing the complaint 

to eitner: atteml»t to conciliate the claim;(;/enter into a settlement 


(e~(J{'I ~m~or give the complainant a written notice of the com· 
~ . ehA\j P)8:inMt's right to either petition the commission for a determ' 
~(I'rPJ ~~o=r~~~m~or"'fileMa~ciY.1_'l...s:qltJ,J;eeking de novo revieWt~W1::':;='th~j-n"'" 
1"'" , 90 0 receiving the agency's notice. _' , " 

.. (8) Allows tne comp1ain'ant-w1lo":d~s"receive-noti as requirea,
/'t.bf 'to request Commission review or to file a ciVil action: after the 30 

, () day (plus a 30 dar extension) perioQ allowed for conciliation .or set. 
f7>, ~~ tlement, but within 90. days of receiVI\'ng the notice, ," , " 
1P CU"'1 Subsection (E) ., , ' 

, 	" Requires the Commission to transmit a copy' of the complaint, 
where the employee has requested \Commission review, to the ap
propriate agency a,nd to appoint an administrative judge of tile is" "'} 
Commission to dete'rmme the claim. , , ' 

Subsection (F) I 

,(1) Allows an administrative' judge("AJ"), appointed by the CoDi~ 

mission, to petition any member of the Commission to issue a stay 

against a persOnnel action for a period of 15 days if the AI believes ' 


, a stay is necessary to carry out the purposes of this section. Allows 

.. \ 
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the AJ to Petition any member of . Commission to extend the 
stay for up to 30 days. Allows the petition the Commission, 
as a whole, to extend a stay period it deems nec
essary. Authorizes members of the qOlmn:L1sSion and the Commis
sion to carry out this duty.

(2) Requires the respondent to 
information and documents ..u,'c;..,~ 
mediately after receipt of the 1"AtlIU,.,IlT 

issued under this section. . .' 

a copy of all the relevant 
respect to the claim, im

and to comply with a stay 

(3) . Requires the AJ to determine the record is complete and 
accurate and to request any missing documentation. If the respond
ent fails to show good .cause for any incomplete or inaccurate 
record, the AJ may issue appropriate sanctions, which may include: 
drawing adverse inferences, considering matters to which the miss
ing information or testimony referred Ito be established in favor of 
the complainant, excluding other evidence offered by the party who 
refuses to respon~' , . . . 
The AJ shall requWe the agency to o~tain any dition in orma
tion and correct any inaccuracies in the inform ion recelv . 
. (4) ~ui",es the AJ to dismiss any:frivolous claim or any claim 

not within the statute. Requires the AJ, if the claim is dismissed, 
to give notice to the complainant of the right to file aidl suit to ob=· 
"'in cle D.OVQ .we'.... ef the ee_tHai .. 8. file for review by the Office 
. of Review and Appeal at the EEOC, WI'ithin. 90 days of receipt of 
the notice by the complainant.

(5) Requires the AJ to make a det;ermination, after an oppor
tunity for a hearing, on the merits ofl any claim not dismissed or 
any other norifrivolous claim, and any action the employee may ap
peal to the Merit Systems Protection Board, reasonably expected to 
arise from the facts on which the complaint is based. Requires the 
AJ to determine whether the claim is la class action and, if so, to 
determine the members of the class. . 

Allows the rarties to conduct discovery by such means as avail
able in a civi action to the extent deemed appropriate by the AJ. 
Allows the AJ to impose sanctions for ·failure to comply, within 
good cause and in a timely fashion, with a request if the informa
tion requested was in the sole control of the party who fails to re
spond. . . I 

Requires the AJ to: limit the attendaJ;lce of persons, bring out rel
evant employment practices, exclude irrelevant or unduly repeti
tious information, not apply the Fedenu Rules of Civil Procedure 
strictly, permit all parties to examine and cross-examine witnesses, 
and require that testimony be given under oath.. '17 

. Requires the n!spondent to pay for lthe cost of providing tran .. 
scripts to all the parties and to the COmmission, where requested • 
by any party or the AJ. '. i' ". .' 

Grants the AJ the authority to: administer oaths and' aftlrma
tion; regulate the course of the hearing; rule on offers to proof and 
receive evidence; exclude. repetitious testimony; exclude persons 
from the hearing' for misbehavior; grant· any relief of a kind de
scribed in subsections (g) and (k) of section 706; award reasonable 
attorney's fee (including expert fees anq other litigation expenses), 
costs, and the same interest to compensate for delay in payment as 
a court has authority to award under section 706(k); issue subpoe- . 

. .'. 
. ;.-. .. "'~"'" ._.:_,.1 .. ;; :.;.~~, 

" \ 



• 


S2 


nas to compel the agency to produce documents, information or wit
· nesses who are Federal employees of the agency; to request the 
· Commission to issue a subpoena to compel the production of docu

ments, information or witnesses by other Federal agencies. Non
Federal employees are required to· attend only specifically des
ignated locations and shall be paid by the party who requested the 
subpoena. " '. " . 

Authorizes the AJ and the Commission to award a reasonable at
torney's fee including expert fees and other litigation expenses, 
costs,and interest. 

Subsection (G) 
, This section allows the administrative judge and Commission to 

award a reasonable attorney's fee, and other court costs. 

Subsection (H) . 
This section gives the Commission the authority to issue subpoe

nas. . 

Subsection (l) 
In cases where there is a non-eompliance or failure to obey a sub- . 

poena, the U.S. district court in which the individual lives or works 
, is empowered to enforce the subpoena. . . " 

Requires the AJ to issue a written order granting or denying re
lief within 210 days after the' individual complaint is originally 

" filed or 270 days after the class complaint is originally filed. (There 
· 	is a provision for a SO-day delay to time periods where initial 

delays occurred in obtaining information needed to make the recQrd 
complete.) . ' 

Allows the AJ, by written petition, to request a SO-day extension 
where the particular and unusual circumstances prevent compli
ance with the time frame. Allows the AJ to apply to the Commis
sion to extend any period if manifest injustice would occur in ab
sence of an extension. Prevents the, Commission from issuing or 
terminating extensions if the employee shows that such an exten

. sion would prejudice or harm the employee. 
Requires the AJ, in addition to issuance of filings of fact and con

clusions of law, to issue notice of a SO-day time frame by which the 
complainant may file a civil suit' in the appropriate district court 
for de novo review or file for appellate review with the Commission. 

Allows the Federal employee to file a civil suit either after the 
expiration of the 210 to 270 day period granted to the AJ to make 
a decision, or within 90 days of receiving the order of the AJ's deci
sion. Failure by the employee to either me suit or request appellate 
review will result in enforcement of the AJ's order. 

Requires the Commission to transmit a copy of the employee's re
quest for' appellate review by the Commission,.to the parties and 
the AJ.Requires the AJ to turn over all records of the proceeding 
to the Commission within 7 days. 

Requires the Commission to affirm, reverse or modify the appli
cable provision of the order of the AJ not later thaD 150 days after 
receipt of the request (or by' written certification by the' Commis-: 
sion, for an additional SO days if necessary). 

---.......~------'-
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. ~uires the Commission to affJl'ID. that the deternUnation of the 
. AJ, Iand the relief granted or denied, are supported by substantial 

. 	 evidence in the record taken as a whole. Mandates that findings of 
fact! of the AJ are conclusive unless the Commission "determines 
that they are clearly erroneous.. . . . 
. Requires the Commission's order to the Federal employee to in
clude fmdings of fact, conclusions of law and notice of a 9O-day
time frame (beginning on the day the employee receives' such no
tiCe) by which the employee may commence a civil action in an ap
propriate district court for de novo review of the claim. . . 
..' Allows the complainant who receives notice to me a civil suit 
witllin 90 days of receiving the Commission's order, after the expi

. rati~n of the ISO-day period provided for the Commission to review 
the order. 	 . ' . 

Sub1ection (J)
I 

This section allows for the award of fees, cost and interest as a 
resUlt of a successful claim.· .' '. . 	 .I 	 . . 
Subsection (K) 

rlis section provides for administrative leave or officiai time for 
employees who need sufficient· time to process an administrative 
complaint.'. . 

This section also provides for the imposition of appropriate sanc
tions for Federal employees who discriminate. The Commission, if 
it fiIlds that the sanctions are inadequate, may' refer the matter to 
the Office of Special' Counsel for disciplinary action. ' 

TJlls section also requires the Commissio~ to issue reports to the 
Congress' C()nceming executive branch agencies and their compli
ance' with reports required under the provisions of this bill. .' I' 	 . 
Sub8fction (L) . '. . . . . . 

Allows a Federal employee' (in addition to time allowed by the 
stat~te after· initial determination by the AJ or the Commission), 

• to file a civil suit for de novo review of the claim: 
Beginning 300 days after filing of a' timely request· to the Com

mission for determination of the claim in .section (0 and ending on 
the date the AJ issues an order. . . 

Beginning 180 days after filing a timely request for appellate re
vi I dending on the date the Commission issues an order. 

st lishes that the timely filing of a civil action terminates the 
juris(liction of the AJ or Commission to determine the merits of the 
c1ainl. 

I .
Subsection (M) 

. I 

Allows the Commission, or the complainant who prevails on a 
claim, to bring a civil action in an appropriate district court to en
force: 	 ..... 

. 

1. The provisions of a settlement agreement. 
2. 1."he provisions of an order issued by an AJ where no appeal 

to the Commission is sought and no civil action is filed. 
3.~e provisions of an order issued by the Commission if a civil 

suit IS not commenced. . . 

\ . 



Subsection (N) 
.' . Requires any award under this section to be paid by the Federal ' 
, entity that violated the act, from any funds made available to the 
entity by appropriation or otherwise. 

Subsection (0) . i 
Requires the agency to grant· the aggrieved Federal employee a 

reasonable amount of official time to prepare for an administrative ' 
complaint and, participate in an administrative proceeding related 
to the claim. ' '. ",' 

_ j ./ Requires the agency to grant the aggrieved employee paid leave 
.../jI/tI for a reasonable amount of time expended to prepare for, and par

t' :!pate in, a civil action. , .' ' 
, Req.uires the Commission to i88U.e regulations, according to stat

, ute, regarding, official time and paid leave of employees in civil and
~ , admini!Strative proce88. ' . . ,,'Requires the agency of the Federal employee accused of discrimi
nation to impose appropriate sanctions on said employee and report
the sanctions hnposed to the Commission. Requires the Commis
sion to, refer the matter to the Special Counsel for disciplinary ac
tion under section 1215 of title 5, United States Code if the Com
mission finds that the sanctions imposed by the agency are inad
equate. Requires that the referral by the Commission of such mat

,ter to the Special Counsel is d~med to be a determination by the 
Special Counsel that disciplinary action should be taken against 
the Federal employ,ee who discriminated. (Will be amended to defer 
the sanctions until after the Office of Special Counsel has acted). 

Subsection (R) , 

This section makes the existing ,EEO process as in effect imme
diately before the effective date of the Federal Employee Discrimi
nation and Equal Opportunity Amendments of 1990 to apply to the 
Library of Congress. (Effective date to be January 1, 1994.) 

Section 3 


Subsection (a)
' 
Amends the Age Discrimination in Employment Act (ADEA) to 

allow individuals covered by ADEA to ,fIle a complaint with the 
Commission in accordance with section 717 of the Civil Rights Act 
of 1964. Requires section 717 of the Civil Rights Act to apply to 
ADEA claims in the same manner as section 717 claims. " 
, Allows the individual who does not fIle a complaint with the 

EEOC under this section to commence a civil action for de novo re
view within 30 days after filing a notice of intent to sue with the 
Commission, but not more than 2 years after the alleged violation. 

Requires the Commi88ion to notify all.,persons named in the "no
tice of intent to commence civil action" as prospective defendants, 
and take any appropriate action to ensure the elimination of any
unlawful practice. ' " 

, Subsection (6) 

Allows an employee whose claim is pending before the EEOC be
tween the effective date of this Act and December 31, 1993, to com· 



, I 
Section 6 

--I 

men~ a 	civil action under this section not later than June 80,
1994.' 	 '. 

I 
Section 4 

,. :, I Sub~n:(tJ)·· '. ' .". 
(a~ Amends section 7121 of Title 5 of the United States Code. to 

1 	 require that grievances involving EEO matters be' filed fll'st under 
the EEOC complaint PI'QCeSS. The employee would be permitted to . 
adj~dicate EEO claims under the grievance procedure through the . 
election of forum procedure contained at 717(eX2XBXiXI) of the .a • /' 

am~nded . act. Section 4 also provides for de novo judicial review of ,..,u 
EEQ arbitrations in district court. ' .: : .' ". . ' 

(b') Amends section 7702 of title 5 to allow any employees or ap
plidmt who is affected by an action which is appealable to' the 
Merit Systems Protection Board (MSPB). and alleges·that the basis 
for the action 'was discrimination prohibited by;" ..' '. 

(i) 42 U.S.C. 2000A-16; 
(ii) 29 U.S.C. 206(D); 
(iii) 29 U.S.C. 791; . 
(iv) 29 US.C, 631, 638; or . 
(v) any rule. regulation, or policy directive prescribed under 

any law described in clauses (i) through (iv). to raise the action . 
by filing a cOmplaint with the EEOC in accordance with sec
tion 717 of the Civil Rights Act of 1964. Requires the individ
ual who chooses to file such an action with the EEOC to select 
the procedures specified in one of the follo..ying subparagraphs: 
, (A) The administrative' and judicial procedures provided 

under sections 7701 and 7703 of title 5. . ' 
(B) The administrative and judicial procedures provided 

under section 7121 of title 5. 
(C) The administrative and judicial procedures provided 

under section 717 of. title VII of the Civil Rights Act of 
1964. 

. R;equires the agency that carries out such procedures to. apply 
the/SUbstantive law that is 'applied by the agency that administers 
the particular law referred to. : ' . . . 

.A:llows the employee who elected such procedures and whose 
claim was dismissed under section 717(f)(5XA) of the Civil Rights 
Act( .to raise the action under the administrative and judicial proce
du~s under sections. 7701. 7"103, and 7121 within 90 days. except 
that, no allegation of an action based on discrimination can be made 
a.f't.er the claim was dismissed under section 717 of the Civil Rights 
Actl 	 ". . . 

JiIlows an employee, where there is no judicially reviewable ac
. tion any timeJ;lfter the 129th day, but no later than 240 days after .I making the election, to me a civil action. .' 

, 
Amends section 717(b) of the Civil Rights Act of 1964 by replac

. ing "Civil Service Coinmission" with "Commission," 

.,, .., 
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&ction 6 
. Requires the EE()C io issue rules to assist entities of the Federal ." 

goverriment to comply with section 717(d) of the Civil Rights Act, 
rules establishing uniform written notice, and requirementS for the . 
colleetionand preservation of documents and information, within 
one year of enactment of the Act. ' 

&ction 7.' 
Amends Rule 15(c) of the Fede~ Rules of Civil Procedure to -in

clude a. pl:ovisiori that timely service of summons and complaint 
. \ ,. upOn any entity or officer of the U.S. named as defendant, satisfies 

bOth actions filed 'under section 717 of the Civil Rights Act of 1964 
or' section 15 of the Age Discrimination Employment Act of 1967. 

Section 8 
Requires that the amendments made to this Act shall not super

sede ,or modify the. operation of the grievance process. . , 
&ction9 

Requires that only complaints under section 717 of the Civil 
Rig'hts Act of 1964 rued after January 1, 1992 shall be covered by 
this Act. 	 ' . ' 

Requires the Comniission to provide a copy of the timely request 
for appellate' review by the Commission to all parties and to the,AJ , 
issuing the order. Requires the AJ.to provide the Commission with 
a. recOrd of the proeeeCling and all relevant documents and informa
tion.· 	 " 

Allows the court to ~t the prevailing party, other than the 
Commission or the United States, a reasonable attorney's fee as . 
part of the cost. Requires the Commission 'and the United States. 
to be liable for costs· and interests the same as a private person. 

yx. 'MA1TERS R.EQUIRED.To BE DISCUSSED UNDER SENATE RULES ' 

A. COMMI1TEE CONSIDERATION OF S. 404 

The Committee met on June. 24, 1993, to consider S. 404. Upon 
a inotion by the Chairman, the bill waS ordered reported by a voice 
vote, with amendments, offered by Chairman Glenn. ' 

B. COST OF THE LEGISLATION 

The Committee received a cost estimate from the Congressional 
Budget Office, attached to ,this report, which indicates that there' 

. will 	be no additional anticipated cost to the Federal government' 
from the enactment, of S. 404. The legislation in fact, is projected 
to result in a cost savings of approximately $25 million when fully 
operational. : . 

·c. EVALUATION OF REGULATORY AND PAPE~\vORK IMPACl' 

Pursuant to the requirements of paragraph 1l(b) of rule XXVI of 
the Standing Rules. of the Senate, the ,Committee has considered 
,the regulatory and paperwork impact of S. 404. It has also consid
ered the. iIripact of the bill on the 'privacy of individuals or ftrms 
doing business with the Federal government. The Committee's 

.. 
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"ev8iuatloriunder para.gTaphll(b) must include the four elements 
listed belC)w. ' " , 
, " 1. Regulatory Impa~The legislation will impose no regulations 
on ~dividuals, consumers, or businesses; , :' ' 

" , 2. Economic Impa~The legislation will have no economic, im, , ,; j pact pn individuals, 'consumers, or businesses; ",,' 
, , ., 3. Privacy Impa~To the extent individuals communicate with 

, offices or officials of the Federal government regarding investiga
, tions~ those communiCations have traditionally been subject to pub

lic d~sclosure through inclusion in agency records. Accordingly, the 
requirements of the legislation for the disclosure of such commu
nications would not violate any valid expectation of personal pri
vacy; and ' . ' ' ' , , 

4. :Paperwork Impa~The legislation will impose no paperwork 
burdens to anyone outside the Federal government. .' 

VII. CBO COST ESTIMATE 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, July 1, 1993. 
Hon., JOHN GLENN,. . 
Chairman, Committee on Governmental Affairs, 
U.S.ISenate, Washington, DC. , ' 

DEAR MR. CHAIRMAN: The Congressional Budget Office has re
: viewed S. 404, the Federal Employee Fairness Act of 1993, as or

derea reported by the Senate Committee on Governmental AfFairs 
on JUne 24, 1993. We estimate that enactment of the bill would re
sult lin savings to the federal government of about $25 million an
nually, beginning in fiscal year 1996. Enactment of the bill would 
not 8.tTect direct spending or receipts. Therefore, pay-as-you-go pro
cedures would not apply. , " 

S.1404 would revise the process by which the Executive Branch 
reviews discrimination claims filed by its civilian employees. prin
cip~ly by expanding the role of the Equal Em~loyment Oppor
tunity Commission (EEOC). Under current law, a federal employee 
aIlegmg discrimination may file a complaint with his or her agency, 
which the agency may accept or reject. If the agency accepts the 
claim, it then investigates the claim-under no time limit&-and is
sues' a ruling. If the agency rules against the complainant, then the 
complainant may request a review of the case by an administrative 
judge of the EEOC. However, the agency is not obligated to accept 
the judge's decision. S. 404 would transfer authority to review com
plaints from agencies to the EEOC. All complaints would be as-' 
signed to an EEOC administrative judge, who would review the 
case: (under a trial format) and render a decision within 270 days . 
.Age~cies could not reject the judge's decision. " 

"The bill also would make several other changes to procedures for 
hanaling discrimination com~laints, including expanding the role of 
the IOffice of Special Counsel in the disciplinary process. The bill 
would become effective on January I, 1994, but full implementation 
by EEOC probably would not occur until late in 1995. 

Enactment of S. 404 would result in a transfer of work from 
other federal agencies to the EEOC. We estimate that the EEOC 

f' 
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would incur additional costs of about $70 million annually if the 

bill were enacted, based on information from that agency., In addi


.tion, the Office of Special CounSel estimates ,that it would incur ad
o ditional, expenditures of about $10 million annually. These costs 
,would be more than offset by savings to other agencies. In a recent 

, . report (GAO/GGD-92-64FS), the General Accounting Office (GAO) 
reported on a survey of 29 federal civilian agencies regarding the 

, , costs of the various steps in the processing discrimination com
plaints. These agencies estimated that they spent a total of $139 

. million in fiscal year 1991 for processing complaints. Under the 
, . provisions of S. 404; the agencies would still be involved in several 

, steps of the complaint process and would, still incur many of these 

costs. They would nevertheless realize savings in a number of 

areas~ including counseling complainants and investigating com

plaints. Based on the agencies' reported costs for steps that would ' 

shift. to the EEOC, we estimate that implementing the bill would 

save about $70 million annually for these 29 agencies. Because 

these agencies employ roughly two-thirds of all civilian employees, 

we expect that implementing the bill would save about $105 mil

lion annually for the enti~e Executive Branch, other than EEOC 

and Office of Special Counsel, assuming that the appropriations for 

agencies were reduced accordingly: Net savings to the federal gov

ernment would total about $25 million annually, beginning in fiscal 

year 1996. " ,,' .' ' 

No costs would be incurred by state and local governments as a 
result of enactment of this bill. ' " . ', - i 

If you wish further details on this estimate; we will be pleased !
, i to provide them. The CBO staff contact is Mark Grabowicz. 

. , Sincerely,., ' " o 
: 1 

I 

RoBEIlT D. REISCHAUER, Director. ,"i. 

,... 
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' .. 


VIII. ADDITIONAL VIEWS OF SENATORS ROTH, COHEN, AND 
I' COCHRAN. .. . '. 

Fjundamental problems plague the current discrimination com
plaint process within the federal government. That is why both the 
House and Senate are considering legislative reforms and why the 
Equal Employment Opportunity .Commission last year executed 
new regulations governing the entire EEO process for federal em
plQYees.

The . federal government is an equal opportunity employer. The 
government emplQYs a higher percentage of women, minorities, and 
handicapped individuals than the private sector. While the federal 
government continues to make progress in this area, it is failing to 
provide its employees with the confidence that if they do have an 
employment discrimination complaint, that it will be handled fairly 
and expeditiously. . 
. 'Dw0 very compelling reasons to examine the current process are 

the tim.e . delays experienced by employees who file complaints and 
the authority in law which allows an agency to overrule a finding lby an independent administrative judge. S. 404 attempts to rectify 
these problems. While the legislation addresses the latter concern, 
it is likely to place such an unbearable administrative burden on 
theIprocess that it will die under its own weight. 

We are concerned that the proposed legislation, rather than solv
ing! the problem, could very well create new delays. The legislation 
would transfer to the EEOC the primary responsibility to resolve 
an additional 17,000 cases per year. S. 404 would not require man
datOry counseling, consequently, this number could reach close to 
80,000. Under the current process, counseling helps to resolve al
most 80% of initial disputes. In fiscal year 1990, 79,743 persons 
were counseled prior to ruing complaints. Of. this number, 17,107 
. complaints were filed. . 

'J1his clearly would create a substantial backlog of cases. The 
EEOC already handles aspects of some of these cases, but the bill 
gives much greater responsibility to the EEOC without transferring 
additional resources.. . . 

This increased responsibility will come on top of the EEOC's in
creased caseload from the agency's enforcement of the Americans 
wi$ Disabilities Act (ADA) and the Civil Rights Act (CRA) of 1991. 
In the nine months since the Civil Rights Act became law, claims 
ha~e increased 11% according to the EEOC. The fact is that EEOC 
already has a burden that it is not able to fulfill. This legislation 
will create at a minimum an additional 17,000 investigations to be 
undertaken by EEOC each year. . .. 

According to statistics provided by the EEOC, each EEOC inves
tigator resolved an average of 88.5 cases in FY 1991, which com
pubs to 33 cases per investigator at the Department of Housing 
~d Urban Development, the next closest agency with similar re
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sponsibilities. Clearly, this legislation would add a burden to the 

EEOC which it can not currently handle. 


"" In" addition, it is clear from past funding patterns that the agen

cy's mandated workload far exceeds their budget. This bill would 


" exacerbate that problem. The Congress has cut the" President's re
quest for the EEOC in l1 of the past 141ears. "" " 


For FY 1994, the President requeste $235 million, $13 million 
over FY 1993 to handle the increased caseload that is expected 
from'the implementation of the ADA and the CRA of 1991. The FY 
1994 Commerce, State, Justice, and Judiciary Appropriations bill 
allocates $227 million, $7 million less than the President's request. 

Should S. 404" become law, the Senate Appropriations Sub
committee on Commerce, State, Justice and the Judiciary directs 
the EEOC in conjunction with the General Accounting Office to 
provide to the Appropriations Committee, a report on the total cost 
of implementing the legislation not later than 30 days following its 
enactment. " 

At an emergency Commission me~ting called by Chairman Evan 
Kemp Jr. on September 21, 1992 to discuss the Commission's fund
ing for FY 1993, he stated:" " " 

EEOC investigators already are stretched to the limit. 
They will break under these conditions. We are losing good
staffers because of low morale. After all, who would want " 

" to stay at a job that requir.ed such a demanding workload " 
when another a~ency was offering better pay for one-third 
of the work? We re already seeing the toll on staff. But the 
human fallout from the funding" recommendations will be 
grave. Those who turn to the EEOC for relief will be forced 
to wait nearly three years before the agency can resolve 
their charges. A woman who files a" charge of pregnancy 
discrimination, for example, will not see her case resolved 
until her child is in pre-school. 

Clearly, if the Congress is not willing to provide funding nec
essary for implementation of the ADA and the CRA, it is going to 
be extremely difficult to obtain funding to implement this legisla
tion. 

The Committee report cites a General Accounting Office report
" which estimates that agencies spent $139 million in 1991 on coun-" 
seling and processing EEO complaints. Proponents of this legisla
tion suggest that this funding can be used to increase the EEOC's 
budget. However, S. 404 does not provide for this transfer of re
sources. The bill makes no attem~t to address the administrative 
or implementation problems assocIated with the enactment of this 
legislation. In addition, agencies will retain some EEO responsibil
ities, so clearly the bureaucracy is not going to forgo any resources 
or personnel. """ " " 

While the legislation attempts to speed uP. the process, requiring " 

the EEOC to investigate, process, and adjudicate an additional 

17,000 cases per year without an increase in staff or resources is 

extremely unrealistic. " " " """ "" 

" In a letter to the Committee on August 4," 1992, EEOC Chairman 


~ "Kemp wrote: "Let me emphasize again, EEOC is fighting for its 

"\ survival! Additional enforcement responsibilities placed on the 

\ 

.- """"-:
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EEOC by" this legislation woUld have a drastic effeCt on our oper- . 

. ations and our. ability to effectively enforce existing laws." . . 


ID. addition to these. administrative concerns, there are sub

sta:b.tive concerns with S. 404: The legislation does not require 

mandatory counseling. The legislation provides that "[tJhe deCIsion 

of ,iFederal employee to forgo such (preliminary) counseling or dis

pute resolution shall not ,affect the rights of such employee under. 
this title." This section removes a. very important and practical 

component of the current process and will encourage adversarial 

stances at a veI1 early stage, instead of promoting an environment 

where many cl8lDls can be resolved through counseling . 

. TJ>.e legislation also encourages, or at least provi~es,. greater op
portunity for federal employees to go to Federal District Court at 
an early stage in the proceedings. This is cause for concern given 
the lincreasing burden those federal courts are experiencing.. 

. The leIPslation does provide for alternative dispute resolution· I 
. and this IS an improvement over the current process. ADR provides i 

I 

for [reSOlution of· the . dispute prior. tom adversarial proceeding . 
. However, ADR is not mandatory, and once a,ain, the legislation. 
appears to favor adversarial proceedings over dispute resolution. ' 

Clearly there is a problem with the conflict . of interest inherent 

in the system which 81loWs an agency to overrule a decision by an 

administrative judge not employed by the agency. As an employee 

of the EEOC, an administrative judge serves as an independent 

cheek on agency actions. There is great merit in not having the ad~ 

mU#strative judges subject to reversal by outside agencies. While 

employees have the right .under current law to appeal agency ac
tions, this course is seldom taken. . . 


O'n'April.10, 1992, the Equal Employment Opportunity Commis

sion published a final rUle JOvernin~ th~ process that the govern

ment will Jollowin processmg admInistrative complaints and ap

peals of employment discriminati,on filed by federal employees· and 

appp.cants f()r··fep~ral ~~ployment. ~ederal Regulation 1614' Jlro

Vldes for alternatIve dispute resolution, so that shoUld beglven 

some time to work., In addition, the new regulation builds upon 

some of the time constraints contained in S.· 404, and it. might 

proVe wise to see how the. new reJUlation works in practice.


The effective date in S. 404 IS January 1994, less than three 

months from now. Given the vast complexity of the problem, and 


, our [belief that S. 404 raises. additional concerns which coUld exac

. erbate ~e problem in some areas, we urge that the Committee re


view the implementation of. ~e new regulation prior to' action on 

S.404. . .'.' " 
; Tfle .. CoinIl?-ittee',s he~g ~ which several fe,deralemployees tes-' 


tlfied. to thelf frustration WIth the current process offered compel
ljngi evidence that there are problems with the· current s)rstem.

Time delays and internal conflicts are very real concerns. We are 

com~itted to seeing that th~se problems are. addressed! ye~ we are 

concerned that unless. certain changes ,are adopted, this bill coUld 

further complicate the complaint process instead of improving It. 
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It should also be noted that the administration has been asked 
to comment on this legislation, and it has yet to respond to con
gressional inquiries of last summer. Further, it is unclear as to 
whether or not they support the reforms in this bill. . 
.... . .' . . BILL ROTH. :. . 
~ ... 

'." .'. ' 
. . . BILL COHEN •. 

.. THAD COCHRAN•. -: 
:~" -.': ' 
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IX. ADDITIONAL VIEWS OF SENATOR STEVENS 

'. II strongly support the goals of S. 404 to end discrimination in the 
federal workplace and strengthen the protection given to employees 
who have experienced discrimination. However, I am concerned 
that the bill may not adequately protect the rights of employees ac
cus~d of discrimination. 

'While it is important that we move forward to improve the EEO 
prckess, progress should not come at the expense of fairness and 
equity. For that reason I offered an amendment during committee 
markup of S. 2801, the precursor to S. 404 introduced in the 102nd 
Congress. The amendment was intended to lend balance to the bill, 
providing basic protection of the rights of accused individuals. How
ever, a modifkation was made in the amendment language which 
we8.kens the safeguards included for accused employees. 

U;nder S. 404, an individual employee, rather than the employing 
agency, is held accountable for discrimination committed. However, 
the Iaccused employee's role in the process is limited. The bill re
quires only that the employee receive notice of the allegations 
made and be allowed to appear at the EEOC hearing accompanied 
by counselor a qualified representative. This is not a new right for 
accused employees, who currently appear at the EEOC hearing in 
ord~r to be questioned. 
. ~ile the accused employee is not a party to the action as de
tinea in S. 404, fairness would dictate that the he or she be pro
vide'd with protections similar to those afforded to the complainant. 
At aminimum, the accused employee should be given a copy of the 
allegations made before being interviewed and the employee should 
be kept informed of the progress of the investigation and hearing. 
Accused employees should also be given an opportunity to respond 
for the record to all charges made against them. 

We EEOC level is in~gral to the complaint process which can 
result in disciplinary action against employees engaged in discrimi
natory rractices .. If the EEOC determines there is sufficient evi
dence 0 discrimination, the case is referred to the Office of Special 
Counsel (OSC). If the OSC decides to initiate action, the accused 
employee will obtain due process in proceedings before the Merit 
Systems Protection Board. Unfortunately, this due process protec
tion may arrive too late, after the completion of the EEOC hearing 
and ;investigation, critical stages which serve as the. impetus for 
subs~uent disciplinary action .. 

TED STEVENS. 

(43) 
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X. CHANGES IN ExISTING LAw . 

. . .. In compliance with paratp'aph 12 of rule XXVI of the Standing 
Rules of the Senate, regarding changes in existing law made by the 
statutory provisions of the bill, it is in the opinion of the Commit
tee that it is necessary to dispense with the requirements of this 
subsection to expedite the business of the Senate. . 
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rent standards; and fair' to . thos&who by some est1mates, 40.000 to 60,000 maydomeatic crude and riatUr8J gU pro
need, occasional help 'In their dAl1y have been lost In 1992 alone; . . . '. '. ducedfrom property located under at 
lives, w111 lay the groundwork for in Our nation&! eecurIty depends on ac- least 400 meters of water. Unlike the 
creased awareness. ,understanding and cesS to dependable domestic ,energy r&- gener&! businees credit. the deep-water
compliance. '.', . . serVes. Unfortunately,oUr domestiC 011 credit cannot becarr1ed back 3 years. 
. Mr. President. I ask unanimous con and gas Industry cannot, turn' on a· Unused credits can be ca.rr1ed forward 

sent that the text of the b1ll be printed dime. There Is no magio' spigot that for'15 Ye&r8.Unused credits can be car
in .the RECORD. can be turned on when the need for se- ned, forwa.rdfor 15 years. The· credit 

There being no objection, the bill was cure domest1c ,011 reserves becOmes . oould be uSed to offset the corporate aI
ordered to be printed In the RECORD. as acute. The expert1se needed to develop . ternative minimum tax since many
follOWS: 011 I and gas is highly skilled and comps.n1es In the 011 prOduct1on· and 

S. 403 trained, particularly now that the r&- services Industries are subject to the 
Be It enacted b1l the SenaU and Home ofRep- maining domestiC reserves are ·increas- minimum tax. '. '. . . 

resimtiltilles of the United States of Amertca In ingiy more difficult to recover. ' ". Mr; President, I must emphasize that 
Congress assembled. " .Unle&8 we take steps today to' help I have designed the credit to minimize' 
SECTION 1.SHORTnn.B,£TC. preserve a viable domestlo Industry. revenue losato the Government. Since 

(a) SHORT TITLE.-Thll Act may be Cited as thelnext energy cnsls maybe chronic there is typically 5 to 8 years between 
the "'Occaslonal Employment Equity Act". and· very damagtngto our economy. discovery and product1on·of 011 and gas 
SEC. I. INCHEABE IN DOME8l'lC SERVICE WAGS Unle&8 we act to preserve Ii. core of tal. - In· commercial nuantlties. there w111 

EXCLUSION. I " 
. (a) INOENERAL.-Sectlon 209(a)(6)(:8) of the ent and capital In.theUntted States•. not be & negative near-tsrm Impact on 
SOCial Security Act (42 U.S.C. 409(a)(6)(8» II the Idomestlo industry may not be able tax revenues .. In fact, in the Orst few 
amended' by striking "$50" . and Inserting to deploy the necessarY capital invest- . years, the deepwater credit oould raise 
"S250 f"r 1993 (or. In the case of any succeed- merit and trained labor' necesl!~':Y to. revenue. During this intenm time p&
Ing calendar year, the dollar amount for the quickly add' large Increments, to cUr nod, significant Investments w111 be 
preceding calendar year Increased by the ap. overall domestic supply of' 011 and pe- . made to wure that. the 011 and gas w111 
pllcable "djustment determined under sec- troleum products.' ... .. ,. . be brought to market..Suppllers, con. 
tlon 202(O(8)(B) f9r such succeeding calendar FI'nally, the most recent· data ob- I;raet.ore., and employees w1ll lNIIV taxesyear)".· . '.' JOI'MY 

(b) CONFORMINO .AMENDMENT.-Sectlon tained from the minerals management on the additional income generated by
3121(a)(7)(B)' of the Iilternal Revenue COde of sUn'ey shows that only 2 percent of the these development activities. Their In· 
1986 Is amended by Itrtklng "$50" and Insert- world's 011 sp111e are the 'result from . crea.aed spending. Will Increase the 
Ing "S250 for 1993 (or, In the case of,any SIlC~ Outer Continental Shelf [OOS) develop- ea.rn1ngs and stimulate employment In 
ceedlng calendar year; the dollar amount for ment. In contrast, 45 percent' of the many Industries throughout the United 
the preceding calendar year Increased by the world's 011 sp1l1s come frOm tranapor- 'States. .' , '.' " . .'. . 
applicable adjustment determined under sec- tation related, or tanker spUls. The . I urge my' colleagues to join me In 
tlon 202(O(8)(B) of the Social Security Act more we Import, the higher nsk there. supporting thlsimportantleg1slatlon.
for such succeeding calendar year)". Is ot large ol1sp111s. . "". 

(c) EFFECTIVE DATE.-The amendments AD important part of our'strategy to' '. ,By Mr. GLENN (for himself and 

:~1~r::dth:~ s~~f~~~J~JJ~:!! ~~=:: &ssUre the avaUab1l1ty of'domestlc sup. ··Ms. MDcuLSKl): ' 

after the date,of the enactment of this Act. ply lis the development of the Outsr oS, 404. Ab1ll to·amend title vn of the 

. -- Continental Shelf [ooS}, In partiOularCtvll 'Rights· Act of 1964 and the Age
By Mr. BREAUX: areaS in the deep water. well over 1,200' Discnmination in Employment Act of 

S. 403. A b1ll to amend the Internal feet.! The OCS contains> almost' one 1967 to improve the effectivenes8 of ad"; 
Revenue Code .or 1986 to allow a tax qua.r,ter of all estimated remaining do- 'riUriistrative review of employment diS-' 
credit for fuels produced from offshore mestic 011 and gas reserves; much of cnmlnationcl&1me· made by. Federal 
deep-water projects; to the Committee the reserves are In· deep water;> Accord- employees, and for' other purposes; to 
on Finance. ing to the Department of· the Intenor the Committee on Governmental Af-

DOMESTIC ENERGY SECURITY ACT OF 1993 ' estimates. there are 11 b1ll10n baiTels . fairs. . 
Mr. BREAUX. Mr. President. I nse of· oil equivalent In the Gulf of MexIco 'FEDE.iw. EMPLOYEE FAIRNESS ACT OF IB93 


today to introduce the Frontier Off- In waters of a depth ot 200 meters or Mr. GLENN. Mr. PreSident. today, I 

shore Production and Economlo En- more. The costs of finding and produc- ani introducing leli1slation which Is d&

hancement Act. The b1ll would provide Ing 011 and gas in deep·water areas is signed tOdraBtically overhaul the 

a $5 a barrelcl'edlt for 011 produced astronomical; for exanlpie. a sta.ttHlf· Equal Employment oPportunities com· 

from deep water prOductlon-defined as the-art rig in deep water. over 3,000 feet plaint system. If ever & system cnes 

400 meters or more. This legislat10n is can cost more than $1 b1llion, as op- out for change. the present EEO sye

vitally needed to reduce our reliance posed to saoo mUllon for a convention&! tem does~ •...... ',., . '. . ',.' 
on foreign 011. reduce the trade deficit. Oxed leg platform In 800 feetofwa.ter; Joining me iii.' this effort are Sen
maintain a vital Infrastructure, create BaSed on simllar large-sc&le projects.' atorsSTEVENS.,·· MIKuL8xI. . SIMON, 
jobs, and minimize the nsk of 011 the development :of the deep water of. DECONCINI, . WOFFORD,. AKAxA. 
sp111s. . the Gulf of Mexico would create tens of FEINGOLD; CONRAD; MCCAIN.' MosELEY-

Mr. President. this country continues thouSands of jobs ~n, the 011 industry BRAUN, LIEBERMAN,· and LEVIN. I' .ask 
to import an' ever-increasing share of and a multiple of that in the general' . unanimous consent that'they'be listed 
all and petroleum products from economy. The investment required', to as cosPonsors of the b111." .... 
abroad. In 1990, we spent $65 b11l10n on Ond. idevelop, and produce '5'-10 billion " Although<the Federal Government 
all imports, which amounted to 64 per- barrels of 011 could range frOm $50-$100' has made progress in the area of equal 
cent of our total trade deficit. billion. Since various studies have esti-. 'employment opportunity. more' should 

We also spent blll10ns and nsked the ma.te'dthat every b1llion dollars worth be done ~d it' is .important tha.t the 
lives of thousands of young Americans of Investment could create 20,000 jobs;. Federal Government should take the 
defending our interest in the Persian a latge scale effort could ultimately lead In shattering the glass·ce1l1ng . 

. Gulf. A large part of-· that interest 18 create up to one mUlIon jobs. '. Providing for equality of opportunity 
the 011 and gas that lies below the Under current economic conditions, simply, mues good business Bense. 
desert sands. mostloU and gas potential In thedeep-When we restrict opportunity. either in 

The domestic energy industry contln- water Gulf of Mexico will not attract government or industry, we hurt our· 
ues to decline. ThoUsands of 011 Indus- inves~ment. due t9 .the· high. cost of . selves and diminish our economic pe
try workers have been laid off and it finding and producing hYdt'ocarbonsln tentlal."· . 
looks 11ke many mare may become un- a hostlle deep-water·, environment. At our Governmental Aft'&1ra Com
employed In the ,near' future. Over Therefore. I am Introducing legislation. mlttee. nearing on the glass ce1Ung in 
400.000 . jobs have been lost in the oU to provide a· S5-per~barrel credit· for the' Feder&!' agencies, witnes8e8testl-· 
and gas industry in the last 10 years; production of qualified fuels, defined as Oed that the EEO complaint process it 
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self is a barrier to the advancement of 
women and minorities. The EEO, com
plaint process is designed to ferret out 
Ulegal barriers to employment and pro
motion. Therefore, if the complaint 
process is flawed, the barriers can be
come permanent roadblocks to career 
advancement. 

As chairman of the Governmental Af
fairs Committee, I ordered the first 
Governmentwidestudy of why women 
and minorities in· the Federal 
workforce can't seem to rise above the 
so-called glass ce1l1ng that keeps them 
out of top Government jobs. 

During the -last Bession of Congress 
the committee held hearings on the 
EEO complaint system. We heard com
pelling testimony from several wit
nesses who shared their first-hand ac
counts of the flaws in the EEO system. 

The committee heard from Donald 
Rochon, a former FBI agent. who gave 
an eloquent account of the 4lf.1 years he 
spent trying to get the system to re
spond to his request for reUef from the 
racist situation confronting him in the 
FBI. To say the system faned him 
would bea gross understatement. In 
fact, the person charged with deciding 
his fate was also named in his com
plaint. So, he was' in effect required to 
ask for reUef from the very people who 
were trnpl1cated in the complaint. The 
FBI in investigating itself, held Itself 
blameless. That is the outcome of most 
of the cases not only in the FBI, but in 
many other Federal agencies. 

Virginia Delgado testified that she 
ran into much the eame problem. She 
was an EEO counselor in the Depart

, ment of the Navy. and the system 
again failed when she. tried to, seek 
some sort of redress from the environ
ment that she considered to be hostile 
and sexist. Five years after she filed 
the suit, the U.S. D1strict.Court agreed 
with her. However. in retaliation for 
her complaint she was fired. Her super
visor was found by a Federal district 
judge to have illegally created a hos-' 
tUe environment, but the Navy later 
promoted him, arid he became one of 
their top experts on sexual harassment. 
The level of retaUation illustrated in 
the case of Mrs. Delgado is an example
of what Federal employees may face' 
who file EEO complaints. 

In a program aired in January of this 
year by CBS's "Sixty Minutes," several 
female agents of the Bureau of Alcohol. 
Tobacco and Firearms [ATF] spoke out 
on sexua,l harassment and the resulting 
retal1ation they suffered because they

'filed a complaint. According to many 
of the employees interviewed by my 
staff. the retaliation was often worse 
than the orlginal complaint. 

).'ds. Penny Patterson. an ATF inspec
tor. who testified at the Governmental 
Affairs Committee's hearings in Octo
ber 1991 deSCribed the aame kind of 
"good ole boy" network that the Wash
Ington Post reporter Lynne. Duke de
scribed in an article which appeared in 
the Washington Post on January ZI. 

I believe this legislation will movsus ' sector was 338 daY8 in fi8Cal year 1990 " 
toward a system that will be f&1r and 
respOnSive to the individuaJ. employee, 
instead of favoring the 8i'8ncy. which 
Is now the case. Federal agencies are 
playing fast and loose with the rules 
because they make up the rules. Ac
cording to one Federal enforcement 
agent, "common crlminaJa are entitled 
to mbre due process than a Federal em
ployee who flIes a complaint." " 
Mr~ President. that is a sad com

mentary on the present EEO system. 

rather than the recommended '180 days,
the most. recent year for which figures 
are aVailable. Some agencies' process 
the claims much more 'slowly. such as 
the Department of Justice which aver
aged 841' days. over 2 years and the De
partment of State which averaged 1.134 
days., " , 

Under existing law. the complainant 
must flIe his or her EEO claim within 
30 days. Often, this strlngent time 

,limit does not allow the Federal em-
The Federal Employee Fairness Act, ployee. to determine if a claim should 

w11l provide the statutory base for re- be flIed. The Federal Employee Fair
,'vising procedures that govern the proc- ness Act would extend the time within 
ess of EEO claims, a proce88 which has which EEOclaims can be med from 30 
not l)een revised since 1972. , days. a.t present, to 180 days which is 

Firat of all this leg1ala.tion would 
take Iagencies out of the bu:atnesa of 
Judging themselves. It, would, transfer 
the authority for determ1n1ng the mer~ 
Its of EEO ;'~gjms from the agencies 
against which the claim8 have been 
filed I to the EEOC. an independent
agency with expertise In Investigating 
and evaluating employment diacrimi
nation claims. 

currently ava1lable in the priVate sec
tor. affording Federal employees 'time 
to think before they act. 

The b1ll would provide 'Federal em
ployees who eventually prevail in the 
system With interest on their awards of 
back pay to compensa.te for delay, just 
as employ~es in the private sector have 
recovered for years. 

Another feature of the b11l is that it 
Mr.1 President. the staff of the Gov- ,ensures that hearings;w11l be baaed on 

ernmental Affairs Committee has re- . a complete and, fair record. The b1ll 
ceived many items of mail detailing would provide the parties with the 
case arter case of agencies conducting right to conduct limited discovery of 
theirlown investigations with predict- each other's position andauthorize the 
able results 99 percent of the time; the administrative judges to ensure that 
agency finds itself not guilty., ' the record Is complete. Hearings would 

Second. this legislation would elimi- be based largely on a record compiled 
nate Idupl1cation in the processing of' by the parties. with assistance from 
EEO claims. The b1l1 would eliminate the judges where a party needa assist
the d'upl1catlon that currently occurs aoce and not, as is the 'current 'pra.c
when [more than 120 different agencies' tice, on a record largely prepared from 
each investigate claims and attempt to 
keep their EEO staff trained In the lat
est legal developments by transferring 
to the EEOC the authority for enSuring 
.that claims are properly investigated 
and a.djudicated. The agencies would 
still r.etain critical responsib1l1tles for 
counseling complainants. attempting 
to resolve the claims and gatherlng rel
evantI records. But. the bm would 
greatly increase the accountab1l1tyfor 
mana.8'ing the processing ofEEO claims 
by placing principal responslb1l1ty in 
one a,gency, not many agencies. 
, In fact in a report issued by the GAO 
entitled "Agencies Estimated Costs for 
Counael1ng and Processing,Discrlmina
tion Complaints" we would actually 
eave money by consolidating the com-' 
plaint! process. in a single agency. In 
fact, the CBO estimates that eavinga 
coUld be as much as S25 million yearly, 
once provisions of the legislation are 
fully operational. 

Further. Mr. President, the bill 

investigations that the agencies con
duct of themselves. 

The legislation further' provides these 
eame procedural improvements to vic
tims, of age discrimination. The b1ll 
would amend the Age Discrimination 
in Employment Act to adopt the same 
procedural improvements that would 
be made to title vn. In addition, the 
b1ll would allow employees to file with
in the eame 2~year period that is avail
able to employees in the prlvate sector. 
And firially. it simpUfies and stream
lines the,' proceSsing of, mixed cases 
where civll service and employment 
discrimination claims are mixed to
gether, rather than the current system 
thatrequlres separate consideration. 
,Mr. President, the U.S. Comptroller 

m,neral. Charles Bowsher, testified be
fore the Governmental Affairs Commit
tee on January 8, 1993, concerning the 
GAO tranSition series and critical is
sues facing the' Federal Government. 
He told us that investment in human 

would [impose strict time I1mitationsresources for Government operations is 
on the complainants•.on the Federal one of those critical issues. And GAO 
agenci~s against which claims, have found that "the PreSident and the Con
been f1led and the EEOC which would gress need to emphasize to agency
adjudiCate the claims. . hea.ds that they must have programs in 

The I EEOC made . a long-awa.1ted, place and hold their senior managers 
change in its regulation when section accountable for achieving a representa
1613 went into effect in' October 1992. tive work fQrce, particularly at higher 
Our le(r1slation will statutorlly reduce grade levels." ' 
the excessive delays currently con-According to census figures and,the 
fronting the parties to Federal sector Department of Labor's Workforce 2000 
EEO cWms. The average tIme" to fully report, our Federal work force w1ll be 

~993. adjudicate EEO claims, In the Federal different in 7, :YBarS. It will be more di
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verse; It w1ll contain more women; It (I) in subparagraph (B) (as redes1g:nated by . later than 180 days after the alleged dls
w1ll contain more minorities; a.nd It subparagraph (A) ot this paragraph) by Btrlk· crimination occurs. the complaint Is nled
wUl require more technological exper Ingl"and" at the end: .' "(I) With Buch department. agency. or en

(11) in subparagraph (C) (as redesignated by tlty; or 	 ' . tise. We must ensure that the work 
SUbParagraph (A) of this paragraph) by strlk-· "(11) 1l the complaint does not arise out offorce is well-trained and eCf1clent. And . ing;the period and Inserting "; and"; and' . a dispute with an agency within the Intel

we must ensure that Federal employees (111) by adding after subparagraph (C) the ligence community. as defined by Executive 
are secure in the knowledge that they fol1~wlng: . . .' order. with any other entity of the Federal 
w11l be treated Calrly In the workplace, "(D) require. each entity of the Federal Government. regardless ot the respondent 
and that talent and perCormance wtll Gov,ernment-. . named. 
be rewarded. "(1)(1) to· make counseling available to . a "(2) If the complaint Is med with an entity 

Federal employee who chooses to notify such of the Federal Government other than theMr. President, the Federal Employee 
entity that the employee believes Buch en- department, agency. or entity In which such Fairness 	Act w1ll help to remove the tlti has discriminated against the employee discrimination Is alleged to have occurredobstacles 	now experienced in the cur In Violation of subsection (a), tor the purpose "(A) the entity (other than the Commls

rent EEO complaint process and re ot trying to resolve the-matters With respect slon) with whom the complaint Is tUed shall 
store employee conCldence in the sys to which such discrimination Is alleged; transmit the complaint to the Commission, 
tem. 	 "<n) to assist such employee In Identitylng 

the irespondent required by subsection (c)(1) not later than 15 days atter receiving theThat Is the very least we must do. complaint; and 
I ask unanimous consent that a copy to be named In a complaint alleging 8uch "(B) the Commission shall transmit a copy 

violation; . oCthe legislation and the Washington '~(;m) tolntorm such employee individually of the complaint, not later than 10 days alter 
Post article oC Lynn Duke be printed in ot the procedures and deadlines that apply receiving the complaint, to-the respondent. 
the RECORD immediately after my re under this section to a claim alleging such "(3)(A) Not later than 3 days after the re

-marks.. dlserlminatlon; and spondent receives the complaint Crom a 

"(IV) to make such counseling available II( • ;:;:oe other than the Commission, the re-
AdditIonally, ! ask unanimous' con

thrOughout the administrative proce88; spondent shail notify the Commission thatsent that the statement oC Senator "(II) to establish a voluntary alternative the respondent has received the ,complaintBARBARA' MIKULSKI oC Maryland be disPute resolution process, as described In and shall Inform the Commission ot the Iden

printed In the RECORD immediately Col subsection (e)(1), to resolve complaints; tlty ot the Federal employee aggrieved by 

lowing these remarks. "(III) not to discourage Federal employees the discrimination alleged In the complaint.


There being no objection, the mate trom filtng complaints on any matter relat- "(B) Not later than 10 days after the re

rial was ordered to be printed in the Ing to discrimination In violation ot this sec- spondent or the Merit Systems Protection 


tlOIl; and _ , Board receives the' complaint from a source 
RECORD,as follows: 
"{Iv) not to require Federal employees to other than the CommiSSion, the respondent.

8.404 	 participate In such counseling or dispute res- or the Board' shall' transmit to the Commls-
Be it enacied by the Senate arnfHouse of Rep- olutlon process. "; and . slon a copy of the complaint. 

resentatlves of the Untted States of America in (E) by Inserting after paragraph (2) (as des- "(4)(A) No person shall, by ,reason of the. 
Congress assembled, Ignated by subparagraph (C) of this para- fact that a Federal employee or an author-
SECTION 1. SHORT TI1l.& graph) the following: - ' !zed representative ot Federal employees has. 

"(3) The deciSion of a Federal employee to filed, Instituted, or caused .to be filed or In

This Act may be cited as the "Federal Em- fori,o such counseling or dispute resolution stltuted any.proceedlng under this section. 


ployee Fairness Act of 1993". ' .. process shall not affect the rights ot such. or has ·testlfied or Is about to testiCy In any 

SEC. 	L AMENDMENTS RELATING TO ADMINIS- employee under this title."; proceeding resulting from the adinlnlstra-

TBATIVB DETERMlNATION OF F£D. (2) by striking subsection (c); tlon or entorcement ot this sectlon-
ERAL EMPLOYEE DISCRIMINATION (3) In subsection (d)- "(1) discharge the employee or representa-
ClAIMB. (A:) by striking "(k)" and Inserting "(J)"; tlve: . . . , '. , ' 

(a) DEFINlTIONS.-8ectlon 701 of the Clvll (B) by striking "brought hereunder" and "(11) discriminate against the employee or 
Rights Act. ot 1964 (42 U.S.C. 2Q00e) 18 lneertlng "commenced under this section"; 'representative In administering a perform
amended- and I .' . .' ance-ratlng plan under chapter 43 of title 5. 

(l) In paragraph <0 by striking "The term" (C) by striking ", and the same" and 'all United States Code;' 
and inserting "Except when It appears as that follows and inserting a period and the "Oil) in any other wey discriminate 
part of the term 'Federal employee', the following: "The head of the department, against the employee or representative; or . 
term": and '. agency. or other entity of the Federal Gov- "(Iv) cause another person to take'an ac

(2) by adding at the end the following: ernment In which diSCrimination In vlola- tion descrlQed In clause (I), (11). or (111). 
"(0) The term 'Commlsslon' means the tlon! of subsection (a) Is alleged to have oc- "(B) Any Federal employee or representa-

Equal Employment Opportunity Commls- curfed shall be the detendant in a clvll ac- 'tlve of Federal employees who believes that 
slon. . tlonlalleging such violation. In any action or the employee or representative has been die

"(p) The term 'entity of the Federal Gov- prooeedlng under this section, the court. In charged or. otherwise discriminated against 
ernment' means. an entity to which section' the Idlscretlon of the court. may allow the , by any person in violation of subparagraph' 

. 717(a) applies, except that such term does not pre~alllng party (other than an entity of the (A), may tile a complaint In accordance with 
Include the Library of Congress. Federal Government) a reasonable attorney's paragraph (1). ' 

"(q) The term 'Federal employee' means an tee (Including expert tees and other lItlga- "(d)(I) Throughout the period beginning on 
Individual employed by. or who applies Cor tlonl expenses), costs, and the same Interest the date the respondent receives the com- , 

, employment With, an entity of the Federal to oompensate tor delay in payment as a plaint and, ending on the latest date by 
Government. .'. court has authority to award under section .whlch all administrative and judlclalPr'o

"(r) The term 'Federal employment' means 706(11:)."; ceedlngs avallable under this section' have 
employmellt by an entity ot the Federal Gov- '(4) by redesignating subsections (d) and (e) been concluded· with respect to 8u'ch, claim, 
ernment. . as subsections (mland (n), respectively; the ,respondent shaU' collect and preserve 

"(s) The terms 'government" 'government (5) by inserting after subsection (b) the tol- documents and Information (Including the 
agency', and 'politlcal subdivision' do not in· lowtng:' ' 'complalnt) that are relevant to such claim. 
clude an entity of the Federal Government.". "(c)(I)(A) Except as provided In subpara- including not less than the documents and 

(b) EEOC DETERMINATION OF FEDERAL EM- graph (B), a complaint filed by or on belialt information that comply with rules 1seued 
PLOYMENT DISCRIMINATION CLAIMs.-8ectlon of al Federal employee or a class of Federal by.the'Commlsslon' 
717 of the ClvU Rights Act of 1964 (42 U.S.C. employees and alleging a claim of dlscrlml- "(2) It the complaint alleges that a person 
2OOOe-16) Is amended- I1atlon arising under subsection (a) or para- has-- . . 

(1) In subsection (b)- graph (4) shall-	 ."(A) partlclpatl3d In the dlscrlmtn:at!on 
(A) in the second eentence, by redeslgnat- "(t) name as the respondent the head ot the that Is the basis for the complaint: or -

Ing paragraphs (1) through (3) as subpara- dep&rt.ment. agency, or other entity of the "(B) at the time of the dlscrlmlnatlon
graphs (A) through (C), respectively; Federal Government in which such dlscrtml- "(I) was a supervisor ot the Federal em-· 
, (B) in the fourth sentence. by redes1g:nat- nation Is alleged to have occufred (referred ployee BubJect to the discrimination; 
Ing paragraphs (1) and (2) as subparagraphs to IIi this section as the 'respondent'); and "(lI) was aware otthe discrimination: and 
(A) and (B). respeotlvely; 	 "(11) be filed with the respOndent, or'wlth "(111) Caned to make reasonable efforts to 

(C) by deSignating the flrst through nfth the IComm18810n, not later'than 180 days curtail or mitigate the discrimination, , 
sentences as paragraphs (1), (2), (4), (5); and after the alleged discrimination occurs.-- the respondent shaUensure that the person 
(6). respectively. and indenting accordingly; "(~) A complaint' described In subPe,ra- shall not·be deSignated to carry out the re

(D) In paragraph (2) (as designated by sub- graph (A) shall be considered to be med in qulrements of paragraph (1), or to conduct 
paragraph (C) of this p&ragraph)- compllanoe with subparagraph (A), 11 not any tnvestlgatlon related to the complaint. 
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. U.S. EQUAl.. EMPLOYMENT OPPORruNlTY COMMISSION 
. . Washington. D.C. 20507 

Jun. 10~ 1993 

The Honor_l. John Glenn 
Cbainan . I 

C...ittee on Governmental Affaire 
united state. senate 
_Ithintton, D.C. 20510·' 

Dur Cbairun Glenn: 

!bank you for your letter.of May 17, 1993 to the Chairman of 
the u. S • lqual IIIployaant QPportuni ty C01BIIlission requesting 
ca•••nts on s. 404, the Itl'8c:teral DAployeeapa1rne8s Aot." 

. '.. I· . . . 
The Adainiatration appreciates the Committe.'s intereat in 

thi.tmportantisaue and shares the Committ.e'. 9081 of improving 
tale adminiatra.tive process ifor the r.view ot Peeleral equal
e.ployaent opp~rtunlty com'laints. 

The, Administration 1. currently in theprooe.a of examining
i8eue. r.lating to the way lin which Pederal equal employment
opportunity complainta are ~an41ed. As you know, th••e iasues . 
are broad 1n scope, affecting al.ost all Pederal Executive branch 
qanc1es. We look forward ~o abarinq our thoughts with You when 
the Aclalniatration has cOIlpleteci the revi•••. 

Sincerely, , 

rp}tf)£~ 
Philip B. Calkin. 
Acting Director ·of Communications 
.and Legislative Affairs 

TOTAL P.03 
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~~ 

Tbe Departaent of Labor ha~ the following comments on EEOC's 
proposed report regarding s. 404. 

COtnfS1U,ING 

Counseling should continue to be mandatory in the BEO Complaint 
process. Counseling is a rery etfective .aohanism for 
eliminating the costs of litigation, avoiding lost productivity
time of -.ployees who mustl partioipate in the formal oomplaint 
process, as well as .itiga~inq the potential liability exposure
of the agency for cOllpen8a~ory damagas. Making counseling
optional in the process vii1.1 result in additional fOJ:"JlUlI 
oompla'ints being filed. andi subsequently plaoe an additional 
workload burclen on the agency. -' 

AGENCY RESOURCES 

EEOC's proposed report makes "it clear that tbe BEO complaint
processpropoaed by s. 4041 can only beeffeotive if adequate 
resources are provided to EEOC to support the .tructure. EEOC 
does not address the fact,! bowever, that adequate resources must 
also be maintained in the agenoies to support that process. For 
example, although the inveistiqation of the complaint w~ll be done 

.. I . •outsl.de an. ayency, there o,ontinues to be a workload requl.rement
related to document prOduc,tion and testimony. An agency must 
also maintain a structure Ito coordinate and act as a liaison with 
EEOC durinq the administra,tlve processing of the complaint.
Additionally, inoreased li·tiqation aupport in an aGency will ba. 
required due to the· increa'se in· the nUmber of hearing and appeals 
that will result under thi;s structure. Accordinqly, we believe 
that the EEOC IS proposed rleport should better define the agenoy
role in the proposed proce.s and. discuss the extent of agency 
support that will be requi1red to effectively ilIplement this 
proposed leqislation. I. 

http:outsl.de
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of the 
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We are pleased to appear before,the Subcommittee on Employment 

Opportunities and the sUbcdmmittee on civil Service to comment upon , I' 
the Federal Employee Fairnrss Act and upon the urgent need for such 

legislation. There should be no question that the existing 

administrative process, Jy which federal workers may challenge 

employment discriminationl to which they have been exposed, is
I ' " ' 

fundamentally flawed. This process was designed to cover workers
I " 

in, all protected, categirieS -- race, color; sex~ ethnicity, 

religion, age, and disalhility. Unfortunately, for years this,I ' 
system has po0r.ly served fhe fed~ral government and its employees. 

While we applaud the EEOC's efforts, spanning more than a decade, 
" ' . ' ',c 'I" , '. ~ , ' .

to address these problems, we must conclude that the regulations
I, ' 

that its 29 C.F.R. § 1614 will fail to correct many of the existing 

fl~ws in this systeJ;tl.l ~iJ::fL..w_e_bel:ie:v:e-tha.t~s0me-pr.9.Y:is.i.on~f 
, j" , ' • ," ' ' 

tpe.,.....E.ede:r:aJ.-Employee--F-ai.:rness.,...Act,-;,r.equir.e_r.eexamination,_w.e :t:~lq 

suppati:~th-is-cB,l-ll. I 
c-. ' .. - I .-'The ' Fed~I7al ' EEO Administrative Process 

, . I' ' 

Remains Fundamentally Flawed 

We .need not look fJr ~r hard to fl'nd compelling, evidence that 
I 

the existing EEO adminilstrati~e process is riddled with defects. 
" I 

The Congress, including these, subconmiittees, has' compiled an 

extensive reco"d f~~m alp~r~deof_witnesses, including victims and
'J '" ' 

I 
, 1 These ' regu~ation~., 'scheduled to ,!:lecome effective ~on 

, • J •• :;;,

October 1, 1992, wll1 qe codlfled a~29C.F.R. § 1614 and ha~e not 
'yet been formally published. Theref'ore, we will 'refer to them as 
the § 1614 regulations and to the appropriate subparts. 



, 

professionals intimately acquainted with this process, which 

demonstrates that this syst,em needs to be fundamentally ~rhaule'b 

And, virtually every Chair of the EEOC since 1972 I when the 

protections against emplo~ent discrimination were extended to 
; 

federal employees,2 has re20gnized that this system has fallen far
, I ' , " 

short of the high expectations that Congress has had for this 
, J 

system. Not surprisingly 'I therefore, b4:p'ar-tisan-suEQor-t-~xists to 

refashion this system. At the hearing jointly held before these, 

subcommittees on March 1, 1990, extensive evidence was presented 

for the record of the deficiencies of the federal sector EEO 

administrative process. 3 Jince then, these subcommittees have also 

heard from victims of thi1 process at hearings held on August 1, 

1990 and November 20, 1991, at which time we were reminded of the 

high price 'that is dail) paid in pain and' suffering by those 

vic~ims of' discrimination ~or whom the noble pro~ise of this system
-,' " II 

is really a cruel hoax. 4 And, years before then, the Subcommittee 

on ~~~oym~~t and HOUSilg of the House Govern~ent' 'operati~ns 
2 The Age '. . t'l.on l.n Emp1oyment tOl.scrl.ml.na.1. . Ac (AOEA) was 

1 '. 0extended to federal employees l.n 1974. See Pub. L. 93-259, 88 
Stat. 74 (1974). ,," ' '/ '" 

3 See Subcommitt~es on Employment Opportunities & civil' 
Service, Joint oversight lHearing on EgualEmployment Opportunity 
Commissionis Proposed Reform of Federal Regulations, 101st Cong., 
2d Sess. (1990) . ("Joint ~IVerSightHearingll). , 

,4, ". The fl.rst hearl.ngwasconducted on August 1, 1990 and the 
proceedings are ,reported in ' ,Subcommittees on , Employment 
Opportunities"&'" civil se~vice,Joint Oversight Hearing , on' Equal 
Employment Opportunity Complaint Process; '101st 'Cong., '2d Sess. 
(1990). The second hear:iJng was held on November 20, 1991 and the 

, " proceedings ,are reported in Subcommittees ", on Employment, 
Opportunities & Civil se:t.vice, Joint oversiqp.t Hearing on Victims 
of EEO Complaints proces~, 102nd Cong." 1st §ess~ (1991). " .. 

" 

2 .," . 

http:Ol.scrl.ml.na


committee conducted a series of four hearings on the shortcomings 

Iof this process . .5 Together f these hearing records and reports 

comprise hundreds of pages of 'documentation in painful detail of 

the extensive and entrenched problems that have for years 

undermined the legitimacy jnd effectiveness of this system. 
, . . I:. 
In add1t10n, the remaris of the Cha1rs of the EEOC, the agency 

entrusted with responsibility for administering this process, 

conf irm that this system. is badly in need of repair. Chairman Evan 

J. Kemp, Jr. testified two, years ago before these subcommittees 

~rt: I '.. 
As a former federal employee who fiI'ed a complaint of 
discrimination again~t my agency, I know well the 
shortcomings of the ctirrent system from a complainant's 
point of view. The c:ri-iticisms heard most often are: 

1. .The SYdtem"""is-tooleemp..:~e~ i there are too many steps 
and pitfalls for~e Jnwaryi . 

. . 

5 The 'first hearing was conducted on October 8, 1985 and the 
proceed~ngsare reporte?- in jS~bcomm~ttee on Employment and Housing, 
Process1ng EEO Compla1nts 1n the FederaISector--Problems and 
Solutions, 99th Cong., 1stl Sess. (1985). The second hearing was 
held on June 17, 1986 and its proceedings are reported in 
Subcommittee on Employmentiand Housing, Processing EEO Complaints 

. in the Federal Secter--Probllems and Solutions (Part 2), 99th Cong., 
2d Sess.(1986). Thethirdl hearing was held on September 25, 1986 

• .' j . '. •and 1tS. proceed1ngs are rep,orted 1n Subcomm1ttee on Employment and 
Housing, Processing EEO Complaints in the Federal Sector--Problems 
and Solutions (Part 3), 99~h Cong., 2d Sess. (1986). The fourth 
hearing was held on June 25i' 1987 and its proceedings are reported 
in Subcommittee on Employment and.: Housing, Processing of EEO 
Complaints in the Federal j Sector: Problems and Solutions, 100th 
Cong. , . 1st Sess. (1987)· (IiFourth Hearing"). ' 

. The. findings and recbmmendations from these' hearings were 
reporte'd on November 23, 19~7 and appear in committee on Government 
Operations, Overhauling the Federal Complaint Processing System: A 
New Look at a Persistent \Problem, H.R.· Doc~ NO. 100-456, 100th 
Cong., 1st Sess. (1987). 
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2. There is a p.er_ceifed-S:Qn-f-::l-.i:~:E-0-f-i-n:t:er_est in having 
the accused agency control the development of the record; 

I 
3. There are inordinate de~l-a¥s to get to· a final 
decision; and I 

4.' . There is a lack <Df spnctio,ns against agencies for 
inadequate investigat~ons and inexcusable delay. 

1 
These problems with bhe process .disadvantage everyone 
involved, most particu1larly federal workers. 6 . 

. . 1 	 h .
Before hlm, Clarence Fhomas, who was then C al.rman of the 

EEOC, repudiated this administrative process. Chairman Thomas was 

asked: U[I]s the message to Federal workers that if you can afford 

to hire an attorney you I re better off doilig so and going to court 

right away?" He replied: 

The amount of time that it takes for that process to end 
and then be reviewed by EEOC admittedly -- I think there 
is enough blame to go 1 around for everybody -- it takes 
too long. If there is ~ way.to circumvent that "process 
- and that includesgofng to Federal,court -- until that 
is corrected, then I would have to suggest that would be . 
the best way to gO.7. I' . . . 

This f'Y:~.Q:~m~nta~l:_l'a:ck_Of-'-COI~',~d'enc.e=f.,rom~1=he-eha-i-.rma·n-e·f--t;;he-ag~ncy 

cqa.r.ged-w-i-t.h-eversee·ing-tlfis_process-is-a-pJ:;ofouna-ina:i-ctm~nt ~f 

~Ms-:-sy:st'em • 

And, Eleanor. Holmes Norton, who has been the Chair of the EEOC 
. . .......'.' .~ . l. ..'. . ' .. 

and l.sa now member of the Cl.vl.I SerVl.ce Subcomml.ttee, commented at 
. .... . '. ". .... I.. "'.' 	 ' , 

an earlier hearing. before these Subcommittees that: 

, 	 The. inherentconflicts Iof interest, the time ~~layS, , the 
complexity of the ,machinery, and the lack of sanctions 
have produced ,a, situatiJoll ,in jlhich government ,workers ,are

• I '. - .. '.' . ..~ " "... • 
not afforded the rl.ght~that are, aval.lable to workers" l.n 

--6---'-----·-,·,'·'" I .. :-', .' 
See Joint oversight Hearing, at 7 (Statement of EvanJ. 

Kemp I . Jr,. ) " ' , " ", ., : "". ," , 
, I

I 

7 Fourth Hearing, ,at 59-60 • 
• 
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the private sector. ~he irony that Federal employees 
are second-class citikens in a complaint system that 
supposed to eliminate ~econd-class status.... I cannot 
overestimate the urgerlcy of change. It is' appalling that 
the government allows for itself what it does not permit 
or countenance in the private sector. ' 

Together, this documenjtation and these disturbing observations 

from Chairs of the EEOC spJnning the political spectrum compel the 

conclusion that there are lommon and enduring problems afflicting 

the EEO complaints adjUdicJtion process which require an immediate 

legislative solution. 

And, these, problems, documented over more than a decade, 

continue to plague this system. Although there are many ways to 

demonstrate the currency of the defects in this system, two 

examples should suffice. 

'.First,.th~ p~at which complaints are adjudicated in this 
. . 'I, ' . 

systemcontJ.I'lUeS .to be J.Jlto~lerably-sJ.:0""" . InFJ.scalYear 1990, the 

most recent year for Whic~ data is publicly available from the 

EEOC, the average time coriJumed in adjudicating EEO claims on the'I ' . ' 
merits was 526 days.s And, some agencies operated much more slowly 

than at eve~ this unaccepJable rate ~ The Department' of Justice 

took 1083 days -- nearly tJ~ee years -- to" decide th~se claims on'. ", , I " 

the merits9 , while the Department of Housing and Urban Development
I .. 

took 1002 dayslO and the Department of state ,took 1466 days to 

, 8 ", _ See EEOC, Report on pre-Complaint- Counseling & Complaint 
Processing for' FY' 1990, 'at 39 (1990)' ("EEOC Report 'for FY 1990") ~ 

9 seeid. at A-16. 

10 
" ' 
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adjudicate these claims administratively.1I 
I ' 

, And, the pace has not improved over time. The average time to 

adjudicate claims on the mekits in FY 1988 'was 607 days and in FY 

1983 was 524 days. 12 AltJoUgh the intolerably slow speed with 

which these claims are prodessed has been recognized as a problem 

for years, the pace has noJ improved. 

These time delays' a!re simply intolerable, robbing the 

complaints' processing systlm of any legitimacy as an effective 

means to resolve EEO claimsl And, these delays are a product of a 

systems with many steps, administered 'by different staff at 

different stages, in which ,here have bee~ no deadlines requiring, 

the agencies to complete the processing of claims in a timely 

fashion. In addition, since the complaints processing is conducted 

separately at each agency, there are complaints adjudication 

systems operating simultaneously at nearly 120 agencies; some more 

efficiently than others, but none operate with 'any real 

accountabilityt6 the EEOC or to the Congres~. 
[, 

~~~ the current system entrusts to the agencies the 
\.:::::? c::::::::::-" 

, I 
investigation and adjudication of the claims brought against'them, 

creating the perception" andl unfortunately the reality at times~ "of 

a 'serious and Evendebilitatingl con·f-J.-ict-of~interest. though" _--.J 

claimants may elect to have their claims tried before independent 

administrative' judges at tie EEOC,.thos'e judges issue decif:;ions 

that are ~ mer~,ly 'recomm~ndations' that, the agencies ,are free ,'to" 

11 ·See ide at A-17. 

12 See EEOC Report for FY-198~, at 34. *' 
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to findings that they hadn't discriminated than that they had 

committed'discrimination. 15 

No legal system can achieve legitimacy, even if it had no 

other afflictions, with disbarities in treatment of this enormity.
I ' 

It I S not surprising, then, that complainants report an 

overwhelming desire to avoib this complaints adjudication process 

and either proceed through ~he negotiated grievance process, when 

they are covered by a collective bargaining agreement, or go to the 

courts a t the earliest, pols ible time. Few, however, have the , , I 
benefit of legal representation or the resources to engage in 

protracted and expensive litigation. To most complainants, 

therefore, this process affords the only forum in which their 

Iclaims of ,discrimination ,can be heard. And these victims deserve 

a level" field. 

, Conflicts of interest and time delays are but two of the many 

shortcomings of the,prese+ EEO complaints adjUdication' systems 

through which federal employees with equal employment claims are 

required. by statute to pr+eed. Other problems with the system 

range from the inadequacy 6f the factual records compiled by the 
I 

agency-conducted' investigat-ions and the limited authority of 

administrative judges to dompel the attendance of witnesses at 

hearings of these claims, tl the overlyc~mplex and slow system for 

, , . ",', ' ':" I, ' , " , 
IS Disparities ofco~parable magnitude have appeared every 

year for,whidhthis data has, b.~en, published. In FY 1983, for 
• • I • . • . • ' •• .•.

example, agenc~es reJected 39.4% of the f~nd~ngs of d~scr~m,~nat~on 
while rejecting only 0.4% of the findings of no discrimination and 
in FY 1985, agencies ,~ejected' 45.5% of the' findings of 
discrimination while rejec;ting only L 3% of the findings of no 
discrimination. See EEOC Report for FY 199af at 50-51 •. 

8' 

.,.: :!;;. 
-.~~.- . 



I '.
reject ~r modify. Therefore, the agencies decide the cases that 

· are brought against them, JelYing largely upon evidence obtained 
. I. 

from investigations that the same agencies also conduct. 
I 

The extent of. this coritflictof interest can be measured by 

. comparing the receptivit1 of .the· agencies . to findings of 

discrimination, recommended by the EEOC administrative judges, with 
. I . . 

their receptivity to recommended findings. of no discrimination. 

Agencies· that approach diJcriminatlon. claims with impartiality 
I ' 

would be expected td treat these findings alike, rejecting and 

· accepting these findings Wi~h comparable frequency. fue reality, 
• I •. •

however ,falls far short of ,hlS expec:tatlon. In Fiscal Year 1990 I 

· for example I executive agencies as,' a group rej ected 60% of the' 
. . '. '1 ' 

recommended f'indings of discrimination while rejecting only 0.5% of 
. I, . . 

the recommended findings of no discrimination. 13 This disparity is 

of ,a staggering SignifiCancr~; It reflects that executive agencies 

are nearly 120. times more' willing . to 'reject a ,finding of 

discrimination thana findi!ngOf no discrimination." . .' 'I 
This problem too appears entrenched. .Disparities,' of. dramatic 
, 1 

'proportions have recurred each year for which' the. EEOC has made 
, " . ' 1 
this data publicly 'available. In Fiscal Yearl.~89, fo,r example,' 

. , 

executive ,agencies rejected 58.5%, of the findings of discrimination 

recommended by EEOC Administrative Judges while rejecting only 0.2% . 

of the' rec~Iiunended findingb' of' n~. qiscrimination. 14 In FY,1.989 ,. 
. • . "'j" ' . 

therefore, executive agencrs were· about 290 times more receptive 

13 See EEOC Report .for FY 1990, at 50-51 ~ " 
., 'I ~ 

14 See EEOC Report for FY 1990, at 50-51. 
, , 
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the adjudication of EEO claims mixed with alleged civil service 

• 	 1 t' hit 1" , . hvJ.o a J.ons, to t e freque,n re uctance of agencJ.es to punJ.s 

managers whose conduct hals been' proved to be discriminatory. 

Together, these obvious weJknes'ses in the current system, and the 

broad, bipartisan consensul that this system poorly serves our 

government, should ring a 11arion call for fundamental change. 

II. 	 The EEOC's iNew §' 1614 Regulations 
Do Little to Reme'dy These Persistent Problems 

Recently, the EEOC iskued new rules that will supplant the 
I ' 

existing system for adjud.i,cating EEO complaints in the federal 

sector. 16 These regUlationJ, which will be codified at 29 C.F.R. 

§ 1614, have been under colsideration and review at the EEOC for 
, 	 I' 


more than a decade. 17 While 'they may address some of the defects 

afflicting theadministrJtive process, there is much that 
. I. 

'regulatory change, constrained as'it is by, political and statutory 

regulations issued, that the final solution to the problems 

limitations, cannot changl. Even the Chai~an of the EEOC 

acknowledged last month, Jhen the final version of the § 

, I 
were 

afflicting this process must be addressed 'by Congress. 18 

Accordingly, while we commend the EEOC for its efforts to addre'ss 

the faults of the comPlaintls adjudication system, the regulations 

that it has issued are morj noteworthy for the areas they do not, 

\6 The current systel is governed by regulations found at 

29C.:.R. ~ 1613. I.., . 
SJ.nce these rules wJ.ll appear at 29 C.F.R. § 1614, we wJ.ll 

refer to them as the § 1614\ regulations. 

18 See Priest, "EEOC Revises Bias, Diyability Rules, t1 The 
Washington Post {March 5, 11992}. 

• 
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and probably cannot, address than for the improYements that are 

accomplished. 

The most significant development achieved by these new 

regulations is the establishment-o,f-f.ixed-per-ieGs-w-i-t:h-in-wa-ich
<~! . -~ 

,. t d . I • • fl' ' . th . h' 'ha,genc.l:es-mus =con uct=InY:.est'l:gat-J.;ons-o -EEO-c-.-,a~lms and Wl ln w lC 

Administrative Judges at t~e EEOC m~st issue their decisions .19 

In the past, only the comp~ainant was subject to time limitations 

within which he or she was JeqUired to act, leaving the agency and 
I 

the EEOC unconstrained by any time limitations within which each 
. . I' .. 


must perform lts dutles. These new rules wlll brlng some measure 
I ' 

of parity between the parties to act in a timely fashion and may 

speed up the processing of some claims. Change in these areas is 

a welcome development. 

But, we remain concerned that even these modest improvements 

will have limitedsuccels. In, order for these reforms, 
I 

pa~ticularly the deadline for completing investigat~ons, to have 

any significant impa~t, theJe must be an enforcement mechanism that 

will impose real consequencks if an agency fails to act in a timely 

fashion. Only then wili a~encies devote 'the necessar; resources 

and attention to the viJorous and expeditious completion of 

investigations. 

As the teeth behind this time limitation, however, the 

regulations simply authorize Administrative Judges to draw adverse 

inferences from the absende of materials that should have been 

included within an unfinisJed investigation. But, Administrative 

19 See 29 C.F.R. §§ 1614.108.(f), .109 "'" (g). 
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Judges have had such,authoFity in the past and failed to exercise 

it with the frequency that beems warranted. More importantly, the . I . .. 
regulations continue, as Title VII req~ires, to entrust to the 

. I 
agencies the discretion to reject or modify the recommended 

.. . d b d' I. . d d' 1 hd eC1Slons lssue y A mUllstratlve Ju ges. Accor lng y, t e 

agencies may· repudiate a judge IS' reliance - upon such adverse 

inferences in rendering' the recommended decision. The sanction 

·that may be imposed for fa~ling to conduct a proper and complete 

investigation in a timely' fhshion, therefore, lacks any real teeth 

as long as the agencies J1etain final decisionrnaking authority. 

since this time limitation ~or the completion of investigations is 

only as effectiv.e as thel sanctions which may be imposed for' 

noncompliance, we have litile hope that real expedition will be 

achieved by this rule. 20 ,. 'I .· . .' .'. . 
While the regulations achieve other healthy changes, including 

a brief expansion of thel time within which to initiate the 

complaints adjudication pro~ess and the more direct involvement by 

the Administrative Judges in overseeing discovery by the parties, 
I· . ", . 

they are modest departures from the cumbersome, lneffectlve system 

that is currently in use. Indeed, what is ,most striking about 

these new regulations is that they change little of consequence in 

the current ~ystem. As a pJess account issued at the time that the 

section 1614 regul:tionswt"eissued c;onfirms, th~ EEOC had more· 

20 Even if:, investigatfio'n~' a:re co;nducted more rapidlY~:' ,the 
§ 1?14 regulations maintain the practice. of the agencies 
investigating themselves, perpetuating a longstanding conflict of 
interest and. leaving. unl:iddressed· the inadequacies of many 
investigations that agenci~s conduct. / 
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ambi tious plans for these rjUleS but they foundered at the Office of 

Management and Budget ~ 21 Between the constraints imposed by the 

patchwork of statutes goJerning this .system and the political 

hurdles that regulatory chJngeS must surmount, it is not surprising 

that these new regulations leave the status quo largely intact. 

III. 	 {Th~-Feder§1l-Em~In-OYEfe~Fai-rri~~\
'4! , I ,j 

• . I '" • 
The profound and ~ntractable defects affl~ct~ng the current 

complaints adjudication pJ~cess'and the modest impact of the new 

EEOC regulations compel thl conclusion that comprehensive reform of 

this system is needed and ~t is needed now-. While some regulatory 

improvements in the system have occurred, many of the problems with 

the current system are rooted in a'flawed structure that is created 

by statute. Accordingly, we believe that only legislation holds 

any promise of ultimate]y remedying the many defects of this 

system. 

A list of these fundamental and persistent defects, which the 

. I . 	 .

EEOC's new regulat~onsfa~l to 'address, conf~rms the need for 

legislation. 

1. ,It is fundamentally unfair for agencies,', against 
which EEO claims are pending, to investigate and 
adjudicate those clciims themselves. Therefore, it is 
necessary for theI factual development and the 

• • ". " I
adJud~cat~on of these claims to be conducted by some 
other means. I 
2. The investigatipns that the agencies have conducted 
have often created f~les that, although voluminous, omit 
information that is critical to the full and fair 

'adjudication 	 of th~ EEO claims. Therefore, it is 
necessary to devise ~nother way to develop'the facts with 

" ~ Priest, "Joe Revises Bias, D;':'abHity .Rules," The 
Washington Post (March 5) 1992). .. 
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which the parties may present their positions at hearings 
on the EEO claims. I 
3. The time period within which complainants may 
initiate the process f.or pursuing an EEO claim should be 
expahded t6 permit ref.lection and an opportunity to look 
into their suspicions 6f discrimination before any action 
is taken. The EEOC regulations expand from 30 to 45 days 
the time from the la~t 'dis~riminatoiy incident within 
which complainants mu1st contact an agency counselor to 
begin pursuing a clb.im. This, time period must be 
considerably expandedl 

4 . Deadlines are ne1eded within which the agency, the 
EEOC, as well as the/ complainant must discharge their 
respective responsibilities within the complaints 
adjudication system. I The deadlines established by the 
section 1614 regulations are a good start but fail to 

\ • I • • 

create any real lncenFlve for agency compllance. 

5. Although the Civil Rights Act of 1991 clearly 
provided for the, awar~ of compensatory damages to Title 
VII' ,claimants who I proved that their employers 
intentionally discriminated against them, the section 
1614 ,regulations do nbt authorize Administrative Judges 
to award such relief. ILegislation would clarify that the 
mandate of the Congress is reflected in that Act. , 

6~, Employees whose !claims encompass both a~ EEO claim 
and a challenge under the civil service rules, and who 
,therefore present a I "mixed . case, " are compelled, to 
proceed before another agency,the Merit Systems 
Protection Board, andlthen may present their EEO claim to 
the EEOC. Where th<pse agencies differ, the claim is 
submitted ,to a speciall panel. This system is enormously 
~omplex and time com~uming and requires modification. 

7. Too often, emplo~ees who commit discrimination do so 
with impunity, retaining their employment and sometimes 

• •• I •.,. •
reaplng promotlons lnstead of recelvlng punlshrnent for 
illegal conduct.Le~islation ±s n~eded to ensure that 
persons "found to h'ave committed discrimination are 

• • I • . 

subJect tO,approprlale sanctlons. 

8. There are severall judicial interpretations given the 
statutes ,anc:I rules Igoverning , this system, that ,have 
warranted revision for,years,and which legislation must. 
address. 

We endorse the Federal Employee Fairness Act because it offers
I' , 

fundamental. revisions to the current complaitts processing system
• 
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and regard its approach as providing the best hope of transforming 

this system into one that will fairly and promptly address the 

federal sector claims of discrimination. While there are many 

facets of this legislation that warrant its commendation, several 

should be noted here. 

First, we applaud the removal from the executive agencies of 

the responsibility for investigating and adjudicating complaints of 

discrimination. n For the first time since 1972, when Title VII 

coverage was extended to federal employees, the fox would no longer
I 

guard the chicken coop;' the stain from the conflict· of interest 

which inevitably taints tie complaints adjudication system would 

finally be removed. The Adt would entrust authority to issue final 

Idecisions, rather than simply recommendations, to the 

Administrative Judges of Jhe EEOC. n 

We also endorse the! Act' s' consolidation of much of this 

complaints adjudication pbocess into one agency, the EEOC, which . . . . I . . 
operates independently of the other executive agencies against 

which EEO claims arelodJed. 24 In addition,we expect tliat this 

centralization of t~e comblaints adjudication process will yield 

22 Since Title V::;rI expressly entrusts final action on 
complaints of discrimination to the executive agencies, removal of 
this function from those agencies requires legislation. See 42 
U.S.C. S'2000e-16 (c). 

n Of course, either party should be entitled, and the Act 
provides for"appeals from ithe judges' finc:l decisions to the EEOC. 

~ Of course, the Act must afford employees of the EEOC with 
discrim~nation claims thei opportunity, if they so choose, to have 
the factual development and adjudication of t';:ose claims conducted 
.by another agency. 'l ." 
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other significant benefits. We expect that the staff handling 

these claims can, and ,will, be regularly and properly trained.~ 

The assignment of these functions to a single agency also should 

increase the accountability ~or the operation of this system to the 

Congress and the public. Jnd, weare hopeful that the Act will 

create economies of scale which ensure that the . complaints 

adjudication system can be fully and properly funded. 

The General Accounting Office (GAO) has computed the costs 

associated with counseling and processing of discrimination 

complaints at 29 Federal .Jgencies 26 In a report issued last0 

month, GAO concluded that those agencies alone expended $139 

million on this complaints adjudication process oZ7 Even modest 

reforms of the existing system will inevitably result in cost 
. I.

savings that will .more than offset any. new funds. required. to 

implement the Act. 

Second, we endorse the Act's creation ofa new system by which 

the facts relating to clai~. of discrimil1ation, and the defenses to 

such claims, are discovered and collected Under the . current0 

rules, the agencies conduct investigations of themselves, creating 

2S Toward that end, w1e endorse any enhancem~nt in the grade 
levels for Administrative Judges and other staff affiliated with 
the federal complaints adjddication system that will ensure that 
the·EEOC can attract andr~tainqualified staff. 

.. . j . .. . .. 
26 There are about .. 90 Federal agencies that the GAO has not 

yet examined. - The total I cost of· . the . complaints adjudication 
process throughout.· the Federal· government is . undoubtedly.much 
higher. 

Z7 . See GAO, Federal Workforce: ·Ag~ncies t. Estimated. Costs 
for Counseling and Processing Discriminatiol* Complaints (March, 
1992) 0 .. 
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another conflict of interest that the EEOC's section 1614 rules do 

not eliminate. The current process for conducting investigations 


also suffers from another serious defect that the Act addresses. 


., often 'I. t h '1' f f'l es lCh ,
Investlgatlons result ln e compl atlon 0 1 ,wh' 

, . I . ,
although voluminous, omlt facts that ln the preparatlon for the 

hearing the parties or tJe Administrative JUdg~ discover are 

relevant and should have beln collected. Moreover, the'quality of 

the investigations vary sJgnificantlY; some are conducted more 

vigorously than others. 

The Act, as we unders1tand it, would tran'sfer the principal 

fact gathering responsibility from the agencies alone to the 

parties under the supervisL.:>n of the Administrative Judge. 28 We 

applaud this approach bince it entrusts this important 

responsibility to'the partles who have the'greatest interest 'in 
, I 

seeing it conducted properly. And, it permits the parties, with 

involvement from the judge who will hear the claim, to define the 

scope of the discovery and to identify the facts that are needed to 

prov\e and rebut 'the claimsJ ' ", ' 
, ' I ' 

We understand that, when a complainant is unrepresented, the 

Act contemplates that the ldministrative Judge will require that 

28 We also believe, and the Act s~ems to recognize f that the 
agencies should continue to play an important, role in the fact 
finding process. The agenbies are necessarily more familiar with 
the documents created' in d:mnection with any challenged personnel, 
action. 'It is; important; therefore," that the agencied 'continue to 
have, responsibility for t&e collection of documents relevant to 
proving, and rebutting, claiims of discrimination. In addition, the 
agencies, should retain I aind we read the Act as provip.ing I the 
opportunity' for brief inv~stigation of the 'pllegations that may 
facilitate the conciliatioh of those claims. ' ... 
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the record be sufficiently developed and, if necessary, will 

identify the discovery needed by the complainant to ensure that a 

full. and fair hearing is conducted. This provision for the 

discovery of facts where. the complainant is unrepresented is 

,critical to the protection of these rights guaranteed by the 

federal equal employment .laws. We are hopeful that the discove:r;y 

process provide,dby the Abt will improve the quality of the 

factfinding upon which the JearingS must rely.
.' . . I 

Third, the Act expands ,he time period within which claimants 

must initiate the complaint process., Under current rules, 

claimants must initiate thJ process within 30 days of ·the last 

incident of discrimination that is alleged. 29 The EEOC's new 

regulations would extend that period to 45 days. 30 Employees in 

the private sector, however,! are entitled to a.minimum of 180 days 

within which to initiate t~e process available to them. 31 And, 

even more closely related, the civil Rights Act of 1991 affords 

employees of the .u.S. Senate 180 days before they must initiate the 

complaints adjudication.process .available to them.32 Emp~oyees of 

executive agencies should ble accorded, and the ,Act ,provides, the. . . 

same time period of 180 days within which to initiate the complaint 

process. This additional time affords employees the opportunity to 

deliberate, to consult legall counsel, 'and to i~formallY investigate
I . . 

29 See 29 C.F.R. § 16[1.3.214 (a) (1) (i). 
. ' '.' . '1 - ' .' 

30 See 29 C~ F .R. § 1 614 .105~ 

31 

32 

1See 42 ·U.S.C.§ 20003-5 (e) i 

See Pub. L~ No. 102~166, 1Q5 
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29 U.S.C. § 626(d). 
~ 

stat. 1071, (Nov. 1991). 
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the circumstances surrounding the incident that they may chal'lenge. 

. Fourth, deadlines are Jeeded within which the agency and the 

EEOC as well as the comPlaiJant will be obligated to complete the 

tasks assigned to them by the complaints adjudication system . 

. Here, the EEOC~s new regulations make a significant contribution, 

creating for the first time ~imitations applicable to the agencies 

and to the EEOC.» But, as we observed. earlier, as long as the 

agencies retain final decisionmaking authority, they remain at 

liberty to reject any sanctJons that an Administrative Judge might 

impose for noncompliance W+h the time deadlines. By entrusting 

the authority to render final decisions to the Administrative .. . I . . 
Judges, as well as prescribing the.consequences that would flow 

from noncompliance with the deadlines, the Act would substantially 

increase the' likelihood that the deadlines would be honored. 

Fifth, . the civil Ri9Jts, Act of 1991 expressly extends to 

employees of governments and the private sector alike· the 

opportunity to recover crmpensa~ory damages for intentional 

discrimination prohibited by Title> VII and the Americans· With 

Disabilities Act.~ In its new regulations, the EEOC .has 

apparently ,failed to permit, the award· of . such damages in the 

administrative process. 35 In the Civil Rights· Act of 1991,' 

33 See 29 C.F.R. §§ 11614.105, .106, .108, .109, .110. 

34 See Pub. L. No. 10+66, 105 Stat. 1071, S 102 (a) (1) & (2) 

35 The ,EEOC' s ,defil1ition of remedies that comprise full 
relief does not include any ref·erence to dam~es. 29 C. F .R. 
§1614.501•... , . I • 
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Congress failed to make any distinction between the award of 

damages in the courts and in the administrative process. Nor would 

such a distinction be wise. If damages cannot be awarded through 

the administrative process, this deficiency will quickly and 

dramatically diminish the vallue and attractiveness of this process 

to complainants. The availlbility of damages in the courts will 

't' th . d '. I . t d t th terea e Just e kln of lncentlve 0 procee 0 a forum that 

this Act is designed to mlderate. The same remedies must be 

available in the administrltive and judicial forums. This Act 

should clarify Congress' inJent to achieve such parity. 
, I 

Sixth, the current system for handling mixed cases, by which 

claims of discrimination ar~ joined with challenges arising under 

the civil service rules, is hopelessly complex and long. 

Employees, agency emPlOye,S, and the administrative agencies 

involved in the mixed case procedure spend a great ,deal 'of time and , 'I ' 
effort attempting to reSOIVj, often simple cases, with inconclusive 

results. The central idea IOf the mixed ,case procedure, that· the 

EEOC and Merit Systems Protection Board (MSPB) could both resolve 

the same' case, with' each hlving parity with ,the, other, seems in 
',. I, 

retrospect to have been doomed from the start. This splitting of 

jurisdiction, was rooted in uncertainty, over how well, the newly 
, 

created institutions would do their jobs, and a mistrust of the 

ability of EEOC and MSPB to decide matters outside their own 

jurisdiction. Fortunatel~, these - concerns have, proven to be 

largely misplaced, and tl:ie track records of these decision-making 
"I " 

entities pro;idesa b'asis' for einplo;ees to ev<W!uate, the'appropriate 
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forum for a particular case. 


,To rectify the extraordinary delays and procedural confusion 


which now' characterizes: thJ processing of mixed cases, the Act 

permits employees to choose the forum -- MSPB, EEOC, or grievance 

arbitration -- in which the!y wish to proceed. Rather than have 

. I d' ff t .' I . t d t' .severa ·1 eren agenc1es engage 1n separa e an 1me-consum1ng 

review of each Other's deciJions, the Act allows the chosen forum 

to decide all of the 'issues -- civil service, discrimination, or 

contractual -- presented to it in accordance with established case 

law." At the end ofl the process, employees alleging 

discrimination retain the right to de novo, review of that claim. 
,' ' I 

The Act will resolve mixed cases far faster than under the old 

:::::~i:::iO:l:::i::~ mor, consistency in the adjudication of 

Seventh, agencies are dften reluctant to punish employees who 
. I . 

are found by either an, administrative or judicial forum to-have 

committed discrimination. The' witnesses who testified, at an 

earlier hearing beforethes1e Slibc6nuriittees confirmed a suspicion 

which many have held that managers who commit discrimination are 
. i. 

rarely punished. Not surprisingly,' the' failure to discipline 

proven'discriminators breed1 contempt, or at least disregard, for 

the EEO laws. Managers are left with the impression that they can 

commit discrimination 'with 
I 

. impunity and, the employees they 

:: 
"j", 

36 -I ... d d thOf course, th~ EEOC,W111 be obl1gate to efer to e 
interpretations of civil setvice law construed by the MSPB, while 
the MSPB will be obligated tp defer to the in~rpretations of equal 
employment laws given by the EEOC. & 
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supervise become demoralized and reluctant to exercise their rights 

under the equal employment llaws on the belief that no improvements 

will ensue. While some Jgencies are undoubtedly diligent in 

imposing penalties where thel commission of discrimination has been 

proved, there are enough obcasions when this does not occur to 

warrant a change. 

The Act would create a system by which employees who are found 

in a final order, in "either in administrative or judicial forum, to 

have committed discrimination would be subj ect to appropriate 

sanctions. Any such system, of course, must ensure that the proven 

discriminators are afforded whatever process they may be due to 

challenge the sanctions that are imposed. Whether or not the 

precise approach set forth ih the Act is the optimal approach, some 

system is necessary to ensurl that agencies are accountable for .the 

Itreatment they afford employees. found . to have coromitted .
I . 

discrimination. Since ageiCies typically deny· the existence. of 

discrimination in their workforce, they may be reluctant to punish 

1 . . . 

managers later found to havecomm1tted such conduct 1n an 

administrativ:e or judicial . proceeding that ruled against the 

agen,cy. Accordingly, the Act should provide for a system by which 

agencies are obligated Jo consider and impose punishment 

appropriate to the nature and severity of the discriminatory 

conduct committed. . And, the Act 'should require that the agencies . ,I· . . 
be readily accountable for the decisions they render regarding stich 

sanc'tio~s and that such· delisions will be scrutinized to· ensure 

they are supported by th~ ricord.. 
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Eighth, the Act provides for a number of minor revisions to 

e t'1.ng a1.nts I JU 1.cat1.on hth ex1.S. comp'1 . ad · d" syst,em, eac 0 f wh'1.Ch 

addresses an important shor!coming. As an example, claimants who 

fail within the time allow+ to name· the. head of their agency as 

the defendant in actions, filed in the courts will have their case 

Idismissed. 37 Simpl,e lapses committed by unwary complainants, 

particularly those unable tJ retain legal counsel, therefore lead 

Ito draconian results. The Act should, and does, provide for 

..1 .
amendment to th1.'S techn1.ca ll defect as 1.t does for other such 

obstacles that have arisen il the interpretation and application of 
, I' " 

the federal equal 'employment:. laws. 

IV. 'cbnclusion 
, I 

, This year marks the twertieth anniversary of the amendment of 

Title VII that extended to federal employees the ,full protections 

. againS~ employment discrim+ation•. :The complaints .adjudication 

system, which was created with the noble ambition that it afford an 

inexpensive, speedy and faJr, 'means of resolving' EEO claims ,has 

fal-Ien far short of each of these goals. 'We have the benefit of 

an extensive record that ddcuments the nature and extent of the 

entrenched defects in this system. "And, we believe the Federal 

Employee Fairness Act offers the first opportunity for the 

37 This resultoccurl bec"use Title VII provides that the 
, I'" '... •head of the agency .shall be' named as the, defendant' -1.n )udl.cl.al 

actions and requires that f;tich actions be filed within 90 days of 
• .' I , .fl.nal agencyact1.on. ',See 42U.S.C.- § 2000e-16 (c) "as amended, by 

the Civil Rights Act of, 199'11. 'The failure to name the agency liead, 
or otherwise put the agencyl head on notice of, the action" within 
the 90 day allotted period has been grounds for, dismissal of ,the 
action. See,~, Johnsott v.Burnley,- 88?' F.2d471 (4th' Cir. 
1989)~Johnston v. Horne,,8~5 F.2d 1415 (9th Cir. 1989). 
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fundamental reform of thi~ system that is so sorely needed. We 

urge these Subcommittees to bevise the bill where it is needed and 

. t f . th' I . W I k f d t k'report I or passage In IS Congress. e 00 orwar 0 wor Ing 

wi th" you in this, important e1ffort. 

... 
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