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June 3, 1995

MEMORANDUM TO THE PRESIDENT

ATeb

‘$3mus:

FROM:  ABNER MIK

RE: . Forthcoming ‘Testimony on Flag Burning Amendment

Senator Hatch has asKked Walter Dellinger to testify before .
the Judiciary Committee next Tuesday to present the
Administration's position on a proposed flag burning amerndment. \
We have attached for your review a decision memo you previously :
signed on this issue as well as relevant excerpts from your
remarks at the "veterans roundtable" last week. As there is
some minor tension between the two, we thought it prudent to
'selicit your views prior to authorizing Walter to proceed.

We have also drafted an outline we propose that Walter
follow. We recommend that you authorize testimony along these

gree - pisagree __ - Let's Discuss.
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- OUTLINE OF PROPOBED TBBTIKONY on PLBG DBSBCRLTIOR AHBNDHBNT

.The President has a long ‘and vocal record in support of

protecting the Flag from burning and other forms of

_desecration. His abhorrence of those who would show

disrespect to our national symbol is profound and
unambiguous. -

VAs governor, he supported legislation that would have
outlawed all intentional desecration of the American Flag.

Also as. governor, he initiated a .state-wide "Flag Respect”i
program designed to encourage a better understanding and
appreciation of both the Flag and the Pledge of Allegiance.
The program has since been adopted by other states, and the
President has received awards from both the Veterans of
Foreign Wars and the Vietnam Veterans of America for his
support of the program.

While the President worked hard to craft legislation that

would survive Supreme Court review, it now appears that that
goal cannot be achieved. -

Nonetheless, he is reluctant to support the proposed
Constitutional amendment. There is an enormous difference
between Congress enacting legislation to protect the Flag
and Congress proposing to amend the Constitution.

To be clear, our sympathy is with those who believe that the
flag is a unique symbol and as such should be protected from
physical violation. The fundamental question, however, is
whether that desire draws upon considerations of sufficient
magnitude to trigger not legislation but the extraordinary

. process of a constitutional amendment. We are not persuaded
~ that it does. - : : : :

-y RN

The Bill of Rights was ratified in 1792. Since then, the .

_Constitution has been amended only 17 times. And the Bill

of Rights itself has pever been amended. This sparing
resort to the amendment process reflects a long held

tradition that the fundamental law should not be freely
amended. L . )

‘James Madison noted that constitutional amendments ought to
be limited to "certain great and extraordinary occasions.™
He also objected to the use of the amendment process when

.appeals to’passion are likely to. be a driving force.

The proposed Flag Burning amendment %WM
’tnese-pr:neeple '

s. While we all do, and should, object in
_.the strongest terms to any form of flag desecration, we '
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THE WHITB HOUSE

. WASHINGTON

~ March 21, 1995

 MR. PRESYDENT: o

AAttached is a memo froa Ab xikya and Chris

Cerf on a constitutional amendment to ban

flag burning which Senator Hatch and

othera are expected to proposa.
Ab and chris reconmend that, it asked

_about this, you reiterate your abhorrence

to flag burning and your regret that the
problem evidently cannot be solved
legislatively, but oppose a oonstitutionnl
amendaent on the ground that the Bill of

Rights is too preciocus to ba tinkered
. with. Your rationale for opposing the

amendment would thus not ba that -

reprehensible forms of speech like this

atill deserve constitutional protection.

'Leon concurs with the recomnendatioﬁ to

oppose an amendment. George doas too,

~ though he points out that your August 16,

1990 letter to a constituent (see p. 2 of
the attachment to the memo) might bes
construed as tacit support for an

""anendnent.

- Approve Disapp:évg - ~ Discuss_

%f—m o
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MEMORANDUM FOR THE PRESIDENT
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THROUGH: ~ LEON PANETTA (% .-
FROM:  ABNER J. MIKVK . -

| . CHRISTOPHER D. CERF A"
sua.mcr: . Proposed Plag Burning Amendment

. Senator Hatch and others intend to propose a constitutional
amendment granting "Congress and the States . . . the power to '
prohibit the physical desecration of the Plag of the United States of

- Aamerica." Attached are: (1) a brief chronology of relevant events
and (2) a collection of ‘your previous ‘statements on the issue.

In 1989, after the Supreme Court struck down a Texae statute |
that criminalized flag burning, you responded by: (1) expressing your
abhorrence of flag burning; (2) sponsoring legislation that banned .
such conduct (hoping that it would pass constitutional muster); and
(3) initiating an avard-vinning "flag respect® educational programn.
In 1991, after a second Supreme Court opinion struck down a similar
federal statute, the Arkansas state legislature piassed a non-binding
resolution urging Congress to propose a constitutional amendment. (43
states have nov done the same.) We are informed that such a =
"pemorializing resolution™ would not have required the governor’s :
signature. KNor, so far as we are aware, have you ever specifically
endorsed a constitutional "fix." Indeed, on one occasion, you '

expressed you disinclination to carve out a "specitic exception' to
v the Bill of nghts. .

ié’s‘** ‘_

It asked directly about you position, ve recomnend that you.

(1) Express you complete abhox:rence of tlaq buminq. as
, retlected by your established record on the 1seue.

. (2) Note, vith regret, that it would appear that the problen 1:
not axnenable to a legislative 8olution.

(3) But. nonetheless, express your opposition to a - e
constitutional amendment on the grounds that the Bill of Rights, ,
-which has survived unchanged for 200 years, is too precious for this
.kind of tinkering. This position is prenmised on a reverence for the
Consititution and an. appreciation for our historical reluctance to ‘
- ‘resort to the amendment process lightly. It.does not, . however SRR

,A‘;.‘depend on "first amendment values,® i.e., the view that.
: reprehensible forms of speech should be protected”
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EXECUTIVE OFFICE OF THE PRES

26-May-1995 03:28pm’

TO: o '(Sée ‘Below)f

moui : vuargaret K. Suntum o
‘ ‘ Office of the. Press Secretary

SUBJECT:  INTERNAL TRANSCRIPT: Remarks at véﬁegans‘aoﬁx

THE WHITE HOQSE

Office of the Presa Secretary

'1:00 P.M. EDT

Department of Veterans Affairs for medical services provided’ to

'aaeociation feel that it ‘wauld proﬂ.t'-our veterana.

Internal Tramscript " N EED 1995

'REMARKS BY THE PRESIDENT
IN VETERANS ROUNDTABLE

. 'rhe Rc;osevelt Room

»

. THE PRESIDENT: Whoever wants .to go. firsté. :’,hive’ at -
Q. Mr. Préaident. the Fleet Regerve Association

supports a concept called Medicare -- and this plan would allow
the health care financing administration to reimburse the :

veterans, age 65 and older. I think this was part of your “hxealt_:h‘
care plan, aomething you'.v PRI o

. f N 'mx ansxnm: ‘

":f Q ' ..... ‘but I* d st.i.ll li.ka _some coment



fanhiversary of the second world war, then we will not-have

'historlcal revisionism as a way of dealing with' contemporary:
sensitivities. There are other ways to deal with the: realities~

of today withcut rewriting what happened 50 years ago. .

I feel very strongly about it. But I think that the
common sense center of American feels this way so strongly that
the main advise I have to you is just to make sure that you speak
out about it, that you write about it, and we make a clear record -
of what went wrong here so we don't do lt ‘anymore.

Q Amerxcan Legion -~ . Mr. Presxdent. Yesterday we
had the first tangible action up on Capitol Hill on an issue that
a lot of the organizations around this table feel strongly about,
and that's the constitutional amendment on the flag.: Can you
tell us a little bit where you stand and'how you see the- issue?

THE PRESIDENT Well first of all, I don't‘know
very much about where it is hecause I have been overwhelmingly
preoccupied with the terrorism legislation and the budget issues
in the last few days. And the President also neither signs, ‘nor.

Press RETURN to continue, GOLD MENU for optlons or EXIT to canceli




‘vetoes proposed constttuticnal amendments. It's a referral to '\
the staten. T o

‘ decxsxon that said that the statutes weren't legal. I mean, I.

-~ relief. And I had a flag education program that we organized

ithe flag, how it was supposed to be treated. .Some of them didn't]

‘bad. And 80 I'm very proud of that, and I don't believe that

‘Pirst Amendment, just because I'm alwaya scared how the courts
- are going to interpret it. N

the best response in the country to all that flag-burning, both

‘we promoted.” I have mixed feelings about the constitutional -

"-~obviously, later today I will release the executive ordet on

" ‘because there were so many continuingfﬁuestiona abQut wheth
" there had been 'a truly 4ndependent ' 160k “at “wha!
 Persian Gulf : illneas. And ‘this commi éa ha
‘ ““veterans on .it,’ 12" doctora, acientlsts, defens
”';‘veterana.‘ And I. just wanted not only to have

’Qi‘n -

1 believe -1 dlsagreed with the Supreme Court

didn't agree with the decision. And I supported statutory k

with the veterans groups in Arkansas -- we went into every
fifth-grade class in the state just about with a program we put
together that we got some national recognition on, didn't we,
from the veterans groups, because it was an amazing thing. We

“had all these veterans in the wake of all that. tlag burning a:féw‘~ ' '

years ago -- flooded our schools and our kids. We found out
there were whole classrooms where kids didn't know anything about

even recite the Pledge of Allegiance. Some of them would put
thelr left hand over their heart instead of theit right. It was

_amazing what we found.

So we made aomethxng good happen out of somethxng

desecration of the flag has to bellegal. I think you can make it _
illegal. Having said that, I have to be honest and tell you that
I, as a man who has been the target of a lot of the exeércise of -
the First Amendment -- probably nobody has paid much of a higher
price than I have for believing in the First Amendment -- I'm ,
always loathe to see the Constitution amended when it aftects the

But b 4 personally believe that people ought not to' |- .
desecrate the. flag, and I've done what I could. I thought we had

in the 1eg£alation we passed, which has,‘ao you know,‘boon i . ;
subsequently set aside by the court -- but also in the education o7

amendaent juat because it amends the First Amendment, and I've.
always been for a very broad view of the First Amendment. But
it*'s one fight that I don't have to be involved in one way or the
other. (Laughter b) I've got enough to do. .

#‘;__-—"—-'-—’
Q. Mark Peterson, Stars and Stripes. Later today
you' re going to be signing the presidential order to establish L

the Persian Gulf Advisory Committee. - Is that going to be A
independent of the VA-DOD Health and Human Services Joint Task
Force, and if 8o, what exactly that commlssion gcing to do that

e

“ the task fo:ce 13 not doingr o .ﬂi‘,:zzi S

TBB PRESIDENT: Hell, I will releaae the

the compooition of the commlttee.' But 1 decided to do this

ausln “thi




