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U S. EQUAL EMPLOYMENT OPPORTUNITY COMM[SS!ON
Washlngton, D.C. 20507 .

7 o 3,58 .;994

The Honorable chell Heflln
United States Senate
Washlngton, DC 20510 0101

Dear Senator Heflln. ‘fic -  ~?
This is in response to your letter dated May 2, 1994

_eXpressing concern about the inclusion of religion in our .
Proposed Consolidated Guidelines on Harassment Based on Race,

. Color, Religion, Gender, Natlonal Origin, ' Age or Disability, 58 o
Fed. Reg. 51,266 (Oct 1, .1993) . ‘We appreciate your concerns and

- will address them in the procegs of rev1slng and clarlfylng the
: Proposed Consolldated Guldellnes. ] o
€. . f»,»
.  Some background about. the Proposed Guldelln69 may be:
helpful. They were issued in an effort to educate employers and-
employees about existing law and were not intended to create any
new obligations on employers., They were based on-over twenty
~years of case law and Commission’ precedent, as well as the -
. Commission’s. pre-existing. Guidelines on National: Origin”
Harassment, the Guidelines on Sexual Harassment and the
COmm1351on's Pollcy Guxdance on Sexual HaraSSment.v_~‘~-

~ Accordlngly, the Proposed Guldellnes are not. deslgned to.
~‘alter employees’ existing rights:to express rellglon ‘in the
workplace. In fact, under Title VII, the Commission’can only..

issue interpretive Guldellnes, its rules do not have the force or'

 .effect of law
S As you are aware, 1n enactlng Tltle VII of the C1v11 nghte‘
" Act of 1964, as amended, 42 U.S.C. §.2000e gt seqg., Congress

" prohibited dlscriminatlon on the basis of race, color, religion,

gender or national origin. The Supreme Court has repeatedly
noted that Title VII ‘on its face treats each of the enumerated

. categories exactly the same." Price Waterhouse v, aogklgg 490
U.S. 228, 242 n.9 (1989)(Brennan, J., plurality); _gg Harr;s v,

Forkl;ft S):g” Inc“ 114 S. Ce. 367 3?1 (1993) .

Tltle VII‘s ban agalnst dlscrlmlnatlon 1ncludes a
prohibition on discriminatory "terms, conditions, or privileges.
of employment.® .For over twenty years the federal:courts and the
Commission have held that harassment based on a statutorily

" protected classification is a discriminatory term or condition of.
femployment and thus 15 prohlblted by Tltle VII..:Haracsment based

salem 4 54PM S gree s 2256 70288 2
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The Honorable Howell Heflln ,
Page Two' SR ‘

on rellglon v1olates the law in the same manner as harassment
‘based on other protected bases. - See, __9, Weigs v. United
§tates, 595 F. Supp. 1050, 1056 (E.D.Va. 1984)("when an employee
is repeatedly. subjected to demeaning and offensive rellglouef‘
slurs-before his fellows by a co-worker and by his supervisor,
such activity necessarily has:the effect of alterlng the .
condltlons of his employment w1th1n the meanlng of Tltle VII“)

SR We note your concern that the Comm1851on cited Mgrltor
. Savings Bank v. Vinson, 477 U.S. 57 (1986), a case involving

' sexual harassment, for the prop051t10n that "Title VII afforde
. employees the: rlght to work in an environment free from

f

discriminatory intimidation, insult, and ridicule." While
-Meritor did involve a cause of action based on. sexual harassment,

_the Court indicated that it was applying principles. appL;cable to
other bases covered by Title VII. The Court specifically L '
endorsed the principle that creation of a hostile environment’
based on discriminatory racial, religioug, national: orlgln, or ..
sexual harassment. constitutes a violation of . Title VII. See id.- "~
at 66. It should be noted that, more ‘recently, the Court in--
Harris v. Forklift Sys.. Inc.; 114 .S. Ct.. 367, 371 (1993}, .
reiterated the position that haraesment on the basis of race,
color, religion, . gender or national origin constitutes a =

- violation of Title VII. See also id. at 373 (Glnsburg, J.,
concurrlng](“Tltle VI declares dlscrlmlnatory practices based on
race, gender, rellglon. or natlonal orlgln equally unlawful“)

Based on some of the earllest comments on the Proposed
Guidelines that the Commission received, the: agency undexrstood -
that there was concern that the Guidelines could be misconstrued-

' to broadly suppress religious expression in a manner that the -

‘Commission did not intend. ..Indeed, ‘as Commission staff explained

to representatives of several Chrlstlan organizations, any such -
broad prohibition on religious. expresslon or apparel could
violate Title VII‘s requlrement that employers accommodate
employees’ requests.to exercise religion, unless doing so would
be an undue hardship. Thus,. from the outset the Commlsslon hae
1ntended to address these concerns. : . .

You have asked us whether a number of apeC1f1c sltuatlons
3wou1d .constitute harasement. It is important to note that our
answers to these questions-are based: ‘upon’ our -understanding. of
~existing law. . The answers to them will remain Eonstant whether
~or.not the Guidelines exist. : As explained above, the Guidelines.
'were intended to explaln' rather than changef exlstlng 1aw

A We also p01nt out that like harassment on other bases“
Avrellglous harasament will not be found unless the challenged
~conduct is hostile or denlgratlng on the basis of religion and ‘is
-sufficiently severe and pervasive to alter the conditions~of
employment. The Comm1551on reccgnlzes that expressing one .8 own
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: bellefs is far dlfferent than d1sparaglng the rellglon or beliefs
- of others. ' : , ;

More Bp&lelcally, we w111 address your questlons seriatlm-,'

1)  Would a foreman or auparvisor be ‘able to wear a crosa.'
religious sywbol such as a Christian fish, or a St.«Chtzstopher

' Medal, and may an amployee wear a yarmulka? ‘It is not. religious.
. harassment .for a supervisor or a co-worker merely to state .~

his/her religious affiliation. Nor is it religious harassment'
when an individual wears a badge of religion, a yarmulke a

" .turban or a cross to work, even if that individual is a foreman

or a superv1sor. AL reasonable person would not find that such
conduct ,rises“to the level of harassment. Indeed, Title VII .

requires an employer to accommodate employees’" exercise of their

religion unless doing so would create an undue hardship.* Thus,
the Commission has. consxstently supported employees’ rlghts to
wear . xeligious garb ‘ FRTE

'2)  are religious holzdays allowed? This, too. is an:
‘accommodation issue. The Commission has frequently sued

‘employers who declined to grant employees time off to- practice

their religion. Certalnly taklng a religious holiday would not’

be considered harassment by a reasonable 1nd1V1dual -- it’'in no

way 1nfr1nges on anyone elee s rlghts

- 3) ' Can a business offar more ‘holidays. for one faxth than

another? Initially, we note that this is not a harassment issue

.and that ordinary principles of discrimination would apply in

such' an instance. If an employer permitted individuals of one .

- faith to observe its holidays while denying that right to’

individuals of different faiths, a cause of action for
discrimination may ‘be asgerted. As long as all individuals are

allowed to take time. off to observe their religion when doing so .

creates no. undue hardshlp, then Title VII would not be v1olated

4) May a . foreman sell tickets to a church pancake braakfast?

As noted above, the alleged conduct must be severe or pervasive

enough to create a hostile or abu51ve environment in order to

‘constitute a violation of Title VII. Thus, if an ‘employer or

- pupervisor speaks of religion perlodlcally, asks another employee
to worship with him/her or sells tickets to a church functionm, it
‘is unlikely .that courts would find a violation of" Title VII ' ’
Your question recognzzes that some conduct can .be more .
threatening or coercive when engaged in by a superv1sor ‘than by a

co-worker. Therefore, if the employer or supervisor contlnually
solicits fellow employees.to worship with him/her even after
his/her requests have repeatedly been rejected or if the employer

5-31- % ; 4 'sseM ;- EEOCe 202 456 7028:# 4
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The Honorable Howell Heflin
Page Four

or supervisor bombards employees with religious materials
although employees have indicated they are not interested in
receiving such information, courts may find that a hostile
environment has been created. , v R

S) May a business employ a chaplain? Again, this is 'not an
issue of harassment. A business can choose to employ any
individual for any poaition that it.so chooses without running
afoul of Title VII.

6) May employeea at a business conduct a weekly prayer
breakfast in which supervisors participate with some, but not
all, employees? We note that at least one court has concluded
that Title VII is not violated when an employer conducts Bible
' study meetings in the workplace, as long as the employer. does not
require employees to attend and does not take adverse action
against those employees who choose not to attend. See EEOC v.
Townley Engineering & Mfg, Co., 859 F.2d 610 (Sth Cir. 1988).
Accordingly, the Commigsion believes that conducting Bible study
or prayer meetings in the workplace would not, in and of itself,
constitute a violation of Title VII.

7) Could an cfficer of a company have a Bible on his/her office
degk? A reasonable person would not find the placement of a
Bible, the Koran or any other religious text on another
individual’s desk to create a hostile or abusive environment.
Therefore it would not be religious harassment for an individual
to keep such a religioues document on his/her desk.

8), Can athletes still kneel and make the sign of the cross in
celebration of some accomplishments? It is worth reiterating
that Title VII applies only to employment. Thus, our response
refers to athletic events related to the workplace. Here again,
making the Bign of a cross would not be considered hostile or
abusive conduct that was so severe or pervasive that a reasonable
person could find that a hostile environment was created.

You suggest that application of the “reasonablegp
the same or similar circumstances test® will burden {
requiring them to consider the religion of every sing
the workplace. Again, we note that harassment law w
be implicated by expression that does not denigrate
hostility toward those with other beliefs.

Many commentors have expressed concern about thil
it is clearly one that needs to be addressed in any @
Guidelines. However, some background may be useful tw
Supreme Court: has made clear that the gquestion of whe's
is sufficiently severe or pervasive to create a hostil®
environment will be judged from the standpoint of the®
person.

réaftnaple
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“or supexv1sor bombards employees with religious materlals ,
although employees have indicated they are not interested in
receiving such information, courts may. find that a hostile
env1ronment has béen created. . e L

s) Mhy a business employ a chaplain? Agaln, this is not an:
issue Of harassment. A business can choose to employ any
individual for any pOElthn that it.so choosas without running
*afoul of Tltle VII. o .

6) May amployees at a husxnass conduct a weekly prayer
breakfast in which supervisors participate with some, but not
“all, employees?. We note that at least one.court has concluded
that Title VII is not violated when an employer conducts Bible

' study meetings in the workplace, as long as the employer. does not
‘require employees to attend and does not take adverse aoElon -
against those employees who choose not to attend.  See EEOC v.

. Townley Engineering & Mfg, Co., 859 F.2d 610 (Sth Cir. 1988). -
Accordingly, the Commission believes that’ conductlng Bible study .
or prayer meetings in the workplace would not, in and of 1tself
constitute a v1olatlon of Tltle VIiIi :

'7) Could an officer of a company have a Bible on hia/her off;ce .
'desk? ‘A reasonable person would not flnd the placement of a ‘
Bible, the Koran or any other rellglous text on another
"individual’s desk to create a hostile or abusive environment.
‘Therefore. it would not be religious harassment for an individual -
to keep such-a rellglous document on hls/her desk

8) Can athletes still kneel and nake the sign of the cross in.
‘celebratxon of some accomplishments? It is worth reiterating

. that Title VII applies only to employment. .Thus, our response
refers to athletlc events related to the. workplace "Here again,
making the sign of a cross would not be considered hostile or .
~abugive conduct that was so severe or- pervasive that a reasonable
person could flnd that a. hostlle env1ronment was created. ‘

You suggest that application. of the “reasonable person. in
the same or similar circumstances test® will burden employers by
requiring them to consider the religion of every single person in
~the workplace. Again, we note that harassment law would not even
" be implicated by expression that does not denlgrate or- show
' hostlllty toward those with other bellefs

Many commentors have expressed- concern about thls igsue and
it is clearly one that needs to be addressed in any final -
. Guidelines. However, some background may be useful to you. The
- Supreme— Court has made clear that the question of whether conduct
is sufficiently severe or pervasive to create a hostile :
environment Wlll be Judged from the standp01nt of the raasonable
person. ‘ "
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The Honorable Howell Heflln
‘Page Five ‘

‘ In 1990, in its Policy Guidance on Sexual Harassment, the
Commission stated that "([tlhe reasonable person standard ehould
consider the victim‘s perspective e and not stereotyped notlons of
acceptable behavior." “Current Issues of Sexual Harassment;

EEOC Pollcy Guidance No. N-915-050 at 15, CcH § 3112 (Mar. 19,
1990). " In dlBCUBSlng the issue, the Commission noted the dlssent
of Judge Keith in Rabidue v. Osceola Refining Co., 805 F.2d 611°

(6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987) . ‘Judge Keith
‘stated, in relevant part, that he "would have courts adopt the
perspective of the reasonable victim which simultaneéocusly allows
courts to consider: salient soc1ologlcal differences as well as
shield employers from the neurotic complainant[; otherw15e} the
defendants as well as the courts are permitted to sustain ‘
ingrained notiong of reasonable behavior fashmoned by the
offenders . . . ." Id ‘at 626 (citation omitted) .’ *i .

The Comm1551on Pollcy Guidance makes clear that 1ts
standard is an objectlve one and is not a "‘vehicle for
vindicating the petty- sllghts suffered by the hyperscn51t1ve ru
"Current Issues of Sexual Harassment,® at 14 (quoting Zabkowicz
v, West Bend Co., 589 F. Supp 780 (E.D. Wisc. 1984)). 'In other
words, the Guldellnes‘ admonition to consider the perspective of
the victim is merely" lntended to remind triers of fact to take
into account historical discrimination agalnst particular groups.
It is clear for example that placing a noose in the workplace is
likely to have a psychological 1mpact on African Americans not
shared by Whites. Because this p01nt has been misunderstood,
however, some clarlflcatlons and rev1alons are. in order.

¢ With respect to the Relmglous Freedom Restoratlon Act we
note that at the. time the Notice ©f Proposed Rulemaklng was
issued, the Religious Freedom Restoration Act had not yet been-
enacted. Accordingly, as we review the Guldellnes we will
consider what impact, if any, the Rellglous Freedom Restoration
Act will have on them

Finally, your letter suggeate that it may be adv13able to
delete religion from the Guidelines. The Commission is
considering your suggestion. We note, however, that the purpose
of the Guidelines is to inform employers and employees of their
respective responsibilities and rights. Even if the Guidelines
do not mention religion, employers.are, as a matter of law,
obliged to maintain a-.workplace free of religious harassment.
Unfortunately, religious harassment does occur. Case law .

" documents instances of Jewish employees being taunted as "Christ .
killers" and being subjected to "jokes" about the holocaust. -
Similarly, if an individual is repeatedly taunted and denigrated
because s/he attends church on a regular basis or has professed
devotion to a Supreme Being, a hostile environment on the. ba91s
of religion may have been created under existing law. -



The Honorable Howell Heflin
Page Slx N
. We appre01ate all of your comments They will be qulte o
“helpful in ‘our deliberations. We hope that this response has .
been of assistance to you. If you have any further questlons,,
- please do not’ hesxtate to ccntact us. . _ - T

'Sincerely,

- Claire Gonzalés
‘Director of Communications
and Legislative Affairs . -

SEVTBR, 5-31-94 v 4N - EEOC- . 202 456 7028:# 7
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sropoyedAccnsolidatod Harassment Guidelines

Thank you for providing the opportunity to discuss the Equal
Employment Opportunity Commission’s . Proposed Consolidated
Guidelines on Harassment. My cqﬁments‘ today will be necessarily
limited because the comment period‘on these Guidelines is still
open and the comments will have to be evaluated before any final
decisions can be made. As you know, on October 1, 1993, the
COmmiséion,published.a‘Notice of Propésed.aulemaking in the Federal
Register promulgating Proposed GuidelinesAon Harassment Based on

- Race, COIOr, Re1igion,'Gender, Xational Origin, Age or'Disability
| and invited public comment. The original comment period ran for
sixtf‘days'and,.due to énﬂunexpected ihterest‘in the Guidelines
after the comment period closed, the Commission extended the

comment period to June 13, 1994.

There‘hés beenva‘lot of confusion about the purpose and effect
of the Proposed Guidelines, as well #3 thé»iaw on which they are
based, with regard to religiéus harassmenﬁ. Thié has_promﬁted an
outpouring of-concérn by thousands of Americans who care deeply
'abdgt‘religious freedom, and we are grateful for the oppértunity to

set the record straight.

 The gist of the criticism levéled<at,the inclusion(of religion
in thé Proposed Guidelines is that it represents an attempt by the

'COﬁmissidn‘td articulate a new ruie designed to suppress religious

1
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expression by employees 1n the vofkpiécé_. This is simply wrong.
As you know, for thirty vyears ‘i"itle VIl Vhas pro”t.ected this
couhtr)?'é uéfkara from discrimination in en‘:pl‘ay}me,nt‘jon’ th‘e' basis of
th‘éir' religious beliefs. The Commission has strbngly defer}xded the
right of employees to exercise their i‘eligioﬁ in the workplacé '

even when employers have found it inconvenient to accommodate those

- beliefs.

As originé;_lly enacted by 'Congresls, "ritvle AVI;I of the Civil
- Rights Act of 1§64 prohibits emplbyment discrimination on the bases
' of race, color, religion, sex and national origin. Congress has
also afforded ‘empioyees protec:jt:i‘o‘nA agvaimvst discril‘uina"‘tiéri 6n the
‘bases of age and, "more recently, disability; f‘rcm' its inception,.
Title VII has prohibited discrimination that akf;fects hiring, firing
'~ or other tangi‘blefjob benefits. Ih construing Title VII, courts
havé consiétenﬁly held that it also protects empldyeeé ?ho are -
subjected to severe o‘z-" peﬁrvasiva"hostility because of their i‘aca ,
religion, ‘or otlier covered bases, ‘That is the def‘inition of
harassment. The Supremé Court in Meritor. Savings v. Vinson, g??’
U.S. 57, 66 (1986) and in Harris v. Forklift Systems, 62 U.S. L.W.
4004, 4005 (November 9, 1993) has held that harassment violates
Title hVII, and tha; *i‘it:le Vit 'appliés 'té all of tﬁe statutorily

covered bases.

To cleair“up the misunderstandings surrounding the - Proposed

Guidelines, it may be ihelpf\'xl to providé some historical context.

2
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The primary force behind the initiation of the Guidelines was
former t:émmissioner qu (;herian who was concerned 'aSout the .Léck of
‘gﬁidancg on the shbieéﬁ of raéial harassment. ~ Prior to i:he
: deﬁélopne}xt of thé ‘Propo‘setd Guiéélineé, the Coﬁmissioh ﬁad issued
‘separate Guldelmes for only sexual and natmnal orig.’m harassment.
»Instead of cont:.mnng to address harasament on a pieceneal basis,‘
the Commission determined that guldelmes gddressing all protected.>
bases '_df ‘prgh_ibited haraésment j.n the ,'wo_rkélatcje should - be

developed.

In draftmg the Proposed Ccmsola.dated Guidelinea, EEOC’s

‘ Office of Legal Counsel sought to consolidate twenty years of
'judicnl and cOan.sszon ‘precedent. The Proposed Guidelmea were
- intended to explain and 1ntarpref existing law rather than to
' create new 1ega1 theories«. . The 00m15sion simply combmed'
information and 1nterpretat1.ons that courts and the 0om1351on had

‘artlculated for many years.

- Conduct jt:ha'lt, déhiﬁrate{spe_zrsonal ch;racﬁeristics such as race,’ .
‘religion, o:r:l gender is never'r:x-it:e or pléésant to experience, but 1t
' is not always unlawful. 'rhé estghiiéhed body of law does not
protect employees from. every 1nsu1t or offense that comes their way -
and it does not cover . the hypersensitive employae 8 every
complaint. The Supreme Court has made clear that harassing conduct ’
is- 'unlawful only when it is unwelcome and when it severaly or

~ pervasively denigrates or shows hostllity on the bas1s of. race,


http:insult.or
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religion, gender, nationalforiqin; age of disability;l Tﬁe law'of
fworkplace narassment recognlzes that when conduct is severely or
‘pervasively abusive because of one of those protected bases, it
“offends Title VII’s broad rule of workplace equality“.; gg:;ig;g+
Forklift s, 62 U.S. L.N. at 4005. Thus, contrary to
suggestions by their critics,' the Proposed Guidelines do not
”provxde that it would be unlawful to wear a cross or a yarmulke,A'
have a Bible on- your desk or invite a colleague to church ‘Such
actions would be neither hostile ner severe nor pervasive. The
Commission appreczates the concern that~over1y‘cautious employers
'may misconstrue the Pmposed Guidelmes and resort to blanket
fprohibitions ‘of religiousf expreBSLDn to avoid any possibler
liabjility. Not only are the Proposed Guidellnes not intended to
~ create such result, such~a broad polley yeuld 1ike1y run efoul}of
' .Tiele VIiI’s reéuirement'that em?loyefsereasonAbly accommodate an
employee’s religiéus’exercise unless doing so would be.ah undue |
hardship. Any final Guldelines could make clear that such blanket -

prOhlbltlonB are neither required nor perm1551b1e.

Commission staff acknowledge that commentors have raised some

valid concerns. For example.

«+  The ?roposed* Guidelines ‘definition of ”hareesment
1néludes, as one of three . definltione,»coﬁduct that
‘ “otherwise adversely affects employment opportunities.“,

'[51609 1(b)(1)(lli)] Thls language was taken directlyA
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_ffomAthe éuidelineé_§n Nationa1 origin harassment that
hﬁve been in:cffect sindé 1§80; Critics are correct,
héwever,"in stating that gourtsﬂ'have«”noﬁ used this
_ language. Hence,. the concern that the 1aﬁguagngi§ht be
misconstrued as an attempt ﬁoﬂcfeate~a new category of

harassment~is‘well-taken.

Lo  Much of the{éfiticism fccﬁées'oﬁ”the PrOpésed Guideiihesf
'axtiqqlétioﬁ o? tﬁé nféééonﬁbie>person"’stgndard used in
détéimining‘whéthe:~a‘hostiie wéik.environment exists,
[§ 1609.1(c)].. frhis standard_for'“:eascnable:peisbn“A
a;icvs ﬁconsidératiOQ of Ehezpérspective of persons of 

‘the alleged victim’s race, ... religion, etc."

cfitics'érgue thatvthis.may bg:interpreted to mean that‘
,éiiéged harassinQ-Cbnduét'kiil*be‘judéed solely from the
‘subjective, ianda ever éhanging, sfandpoiﬁt of the
;céﬁp;aininq party. rﬁej‘ further 1cohtend that the
. sﬁandard is so subjective and,vague,ﬁhatﬁwary émpioyérs
'willvfeel forced tcyprohibit any religious expiesston in

‘théjworkplacé”rather‘thﬁn‘risk offéhdigg anyone.

‘ In articul&t’i_ng the standard, the Commission’s intent was
to .retain an objective rather than a subjective
perspective - while taking accpﬁdt - of historical

E discrimination aimed,at varipus groups. It was not

5
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intended . .to 'provide pec1a1 protectidn ' for “the

hyp‘érsensitive empioyée. Given the amount cf controversy

generated by tlns provision, however, 1t is clear that

. the language should be revised to more accurately reflect ‘

the intended meanxng .

There has also been a Shbstantial amount of comment on
that. portion of ’che definition of harassment that
includes hostzl:.ty 'coward an indivxdual because of a

covered character:.stxc of" the:.r relativas or assocz.ates.

Some cammentors have mxsconstrued this language to mean

that an emplcyee s ,assoclates can bnng suit against an

émploy’er.; Its mtent was simply that an employee has a

clalm under antl-discrlmmation laws 1if s/he is subjected

. to severe or pexvasive host111ty because, for example,

he/she is marned to ‘a person of another race: or '

rellglon..

The final and’ overarching concern expressed in the

comments is the intera_ction of the ?roposed' Guidelines

'and ‘the First Améndment right of  free exercise of

religian. ,‘ The. COmmissmn is sensitive to the First

- amendment concerns that have been raxsed by the

Guldelx.nes' critics. During the origxnal comment perlod

in thg fall, some of the eighty~slx comments received

focu;ad ﬁ‘on vwhether the - inclusion of “religion in the
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Proposed . Guidelines violated the First Amendment’s
guarantee of free exercise. Legal Counsel staff
immediately began and is continuing to explore the First

Amendment issue .

Hany critics are particularly concerned that the
Guidelines conflict with the recently enacted Religious
Freedom Reétoration Act (RFRA). RFRA generally provides
that the government may not sub”étantially burden free
exercise; even by a neutral rule, unless the government
has a compa'llingri'ntarest and does so uéimj the least
restrictive means. RFRA had not béen enacted when the
- Guidelines wefe originally published for comment. RFRA’s
<,pdtentiai }impacl:t on the Proposed Guidelines is being
analyzed by Legal Counsel and will certainly be addres_séd
by the Commission during its «récpnsideration of the

Proposed Guldelines.

In order to understand and respond to these and other cdnéér;'ns '-
involving the inélusiﬁn of religion in tﬁe Proposed Guidelines,
Commission staff *have met‘with represeﬁtatives of several interest
groups, including an "Ad Hoc Coalition” composed of the Traditional
Values Coalition, the Family Research Cbuncil; ‘the National
Assoc’iation. of Evangelicgié , the Center - for Law & Religious
Freedom, the Christian Legal .SOciety,‘ the Amefcic#n ciiril Lipertias

Union. The representatives at that February 24th meeting expressed

7
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concern‘ that the Proposed Guldelines wvere overly broad | and
nl‘tinately would force employers wlshing to avoid liability to ban
religion from the workplace ~entirely. ; Sevg;al -representatives
suggested that reiiqion should be_"remo'ved from the Guidglines.v
on narch 18, 1994, COmiissién staff met with another group of.
religious and civil ‘liberties orgaxiizations that . érgﬁéd t:hat‘
removing religion from theA Propoééd Guidelines would send the wrong
signal to emplbyers" by undémi‘ning Titlé VIi's .‘protecti‘on of
religious expres;sidn in the vorkplace. Amang :the' -groups
represented in that meeting were the Bapt:lst Joint chmxttee, the
American Jewish Congress, the General Conference of Seventh-day
Adventists, the American Jewish VCOmmivttee', ' the Anti-Defamation
League of B’nai B‘rith and People for the American Way. It should
be noted that thﬁse tepresentatives also expreséed concern that, as
proposed, portions of the Guidelines were éubject to
misinterpretation. They suggested that any probiems w‘if:h Vagueneéss
‘could best be solved by ihcluding specifié examples .of what does

and does not constitute prohibited religious harassment.

’Th‘réugn the comments xecéived, the . Cénm,is’sion better .
understahds the Proposed #ﬁidelineé’ strengths ' an‘d weaknesses,
particularly in terms of how the puhlic night construe thenm. ~ The
»conment:s have made the poxnt well that some parts of the Proposed
Guidelines might be lnterpreted far differently than the Ccamm,ission_

intended. We are continuing to receive, analyze and evaluate the )
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comments. One effective response ta these concerns nught be to ‘
revise the language in any final Guidelmes to clanfy the intended
" meaning and to 1nclude easy to understand examples of both

permissible and prohibited conduct. -

Although deletion of raligion from‘ the Proposed .Guideiines'
geemns like a simple solﬁtion, cdmnis'sﬁion«’statf.“remain's 'axt_'.rémely
cautious about treat‘ing one protected basis "differently than all
‘others‘. .};eiigious discriminatien, including' har&ssment’, 15_ an
unfortunate reélity in to&ay‘ s workplace. Any action that would
weaken the protections afforded by Title VII for raligion

'axpression should be very closely examined.

“one of the inost cﬁiti‘cal elements of the c(ﬁmmission'smandate'
 is the edud‘ation of employeré and employééé ébout appliéable law in
the _area" of employment discrimination.. '_Tl{le Pfoﬁosed Ggidalihes .
- Wwere intended t§ explaif: existiﬁq lawa' ‘in the complax area of
harassment, and the principles set. forth are ‘neither new nor solely
~ the creatlon of tha chmissJ.on. The EEOC is deeply committed to
| promot:mg equal employment ‘opportu'nitvies for all peopleﬁ 'in<this
society. i’réperly understood and appiived ’ anti-haras.smerit. law can
bér a tool that helps eipioyefs providel&:’crking condij:ibns in which.
people of diverse bel’iefs. and backérounés "can.ﬁ”work together

productively.
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I would be glad to answer any - quest1ons you may' havé.
‘However, because we are st111 in the comment period and because anyj
action on these Proposed Guidelines requires approval by the fullj"
c:mmissmn, it would be inappropriate to commit; at this time to any

concluslons concernlng or suggested changes to the Gumdelxnes.

10
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| EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION

'”CFRP“WOO

Guldelines on Haruamem Baud on
Race, Color, Religion, Gender, Moml
Odgln. Age, or Dlubmty i

AGENCY: Equal Employment

' Opportunity Commission (EEOC).
_ ACTION: Notice of proposed rulemaking.

e et

ty on :
Guidelines covering harassment that is
based upon race, color, religion, gender

" {excludin gthssment that is sexual ln

naturs, which is covered by the

-Commission’s Guidelines on

Discrimination Because of Sex), mﬁonel
origin, age, or disability. The S

‘Commission has determined that it

would be useful to have consolidated
delines that set forth ths standards
determining whether conduct in the

workplace eonsumtes illegal harassment

“under the various antidiscrimination

statutes. Thus, these Guidelines . -
consolidate, clarify and explicate the -
Commission’s position on a number of -
issues relating to harassment. The
Guidelines supersede the Commitssion’s

- Guidelines on Discrimination Bocause

of National Origin.

DATES: Comments must be received by

Novembar 30, 1903, :

‘ADDRESSES: Comments should be

addressed to the Office of the Executive

Secretarist, EEOC, 10th Floor, 1801 L

Street, NW., Washington, DC 20507,

Copies of comments submitted by the
lic will be available for review at the

Commission’s library, room 6502, 1801

L Street, NW., Washington, DC, between

the hours of 9:30 a.m. and § .m.Caples

of this notice of pro g&«!

are available in llowing altemaﬁvo

formats: Large print, braille, electronic

file on computer disk, end sudio tape.

663-4399 (TDD).

FOR msa INFORMATION CONTACTY:
Elizal M. Thomton, uty Legal
Counsel, or Dianna B, ]o?nl;ton. :
Assistant Legal Counsel, Office of Legal

.Commission has

-Cominission has interp
‘Rehabilitation Act of 1873, as amended,
20U.8.C. 701 et seq.;

. -conditions of em

Counsel, EEOC, 1801 L Street, NW.,
‘Washington, DC 20507; telephone (202)

'663-4679 {voica) or (202) 663-7026
A(TDD}.. * . |
. BUPPLEMENTARY llFOﬁlATbN This

proposed rule is not e major rule for
P of Executive Order 12291. .
Commission has long recognized

* that harassment on the basis of race,

color, religion, sex, or national origin
violates section 703 of title VII of

Civil Rights Act of 1964, as amended 42
U.S.C. 20006 et seq. (title VII). The
recognized that -
hardssment based on age is prohibited
by the Age Discrimination in

' Employment Act of 1867, as amended, .

20 U.S.C. 621 ¢t seq. (ADEA). The .
reted the

‘ .; and the Americans
with Disabilities Act of 1890, 42 US.C..

12101 et s2q. {ADA), as prohibmng
ent on a person’s
disability. the ADA, see

§1630.12 of mmlon (]
tions on oyment
portunity for Individuals With
bilities, 56 FR 35,737 (1991)
{codified at 29 CFR 1630.12) (1992)
For more than twenty

. federal courts have held that harassmant

violates the statutory prohibition against
discrimination in the terms and
employment.t The :

Commission has held and continues to
hold that an employer hasa dutyto
maintain s working environment free of
‘harassment based on race, color,

religion, sex, nationsl origin, sge,-or

ty, and that the duty requires -

positive action where necessary to
eliminate such practices or remedy their
effocts. The Commission has previously
issued guidelines on sex-based
harassment that is sexual in nature,

‘EEOC Guidelines on Discrimination

Because of Sex, 20 CFR 1604.11 (1992),
and guidelines on national origin-
haressment. EEOC Guidelines on

' Discrimination Because of National

. 29 CFR 1606.8 (1092).
or several reasons, the Commission
has determined that thers is & need for
new guldallnas that emphasiza that

u‘:ﬁ' m;n‘oc.muama&m
segregation of smployer's onts

munmdghmddu&uwmm tory
work snvirahment for -lmcdnployu

affacting the terms, ticas, and privil eguo!har

Copies may be obtained from the Office " smployment]. crt. deniod, 406 U.S. 957 (1972);

© of ualEm ployment Opportunity by
: callsgg (202) 6634895 (voice] or {202} |

Longshoremen's Ass'n, 511
F.!d s (sth Cir.} &ymnddlyphwﬁng union
o]

ﬁmdu because of the ological hann

cert. déniod, 423 U.S. 994 (1875); Waiss
v, Unb.ddShu:.‘”SF 10:&(2.0 Va. 1984)
{patterned use of religious slurs taunts
worker and supervisor sgainst plaintiff ﬂm
plaintifPs right to m—d&mmm tanmns lnd
conditions of saployment).
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harassment based upon race, color, . separate emphasis. In addition to the pational age, or disability.s
religion, gender,2 ch, or disability is -©  guidelines, more extensive guidance on  Recent case law an this issue '
egregious end prohibited by title VII, the sexual harassment can be found in .. emphasizes the impartance of
ADEA, the ADA, and the Rehabilitation EEOC Policy Guidance No. N~§15-050,  considering the perspective of the
Act.3 Firet, the Commission hes “Current Issues of Sexual Harassment,” victim of the haressment rather than
determined that it would be usefulto . March 19, 1990 (Sexual Harassment = ° edopting notions of acceptable behavior
have consistent and consolidated Policy Guidance). The Commission’s that may prevail in a particular . ‘
delines that set forth the standards  Sex Discrimination Guidelines remain lace. Ses, e.g., Ellison v. Brady,
determining whether conduct in the . in effect and there is no change in the 924 F.2d 872, 878-79, 55 EPD 140,520
workplace constitutes illegal harassment Commissian’s policy regarding sexual . (8th Cir. 1891); Robinson v. Jacksonville
under the various antidiscrimination = haressment. : . Shipyards, 760 F .Supp.. 1486, 55 EPD
statutes. Second, because of all the - ‘Proposed §1609.1(a) reiterates the - = 440,535 (M.D. Fla. 1991). As the Ellison
. recent attention on the subject of sexual Commission’s position that harassment = court observed, applying existing -
harassment, t:c; Commia:ion believes it - on ttli‘:r b::!; ot;f‘rlam. color, religion, . ity wg:kmfof l:h vi:irur;ns
t to refterate and emphasize gendaer, origin, age, or disab ) of reinforcing the prevailing
that harassment on any of the bases constitutes discrimination in the terms, level of discrimination. “Harassers
covered by the F A conditions and privilegesof . could continue to harass merely because
antidiscrimination statutes {s unlawful. employment and, as such, violstes title - a particular discriminatory practice was .
Third, doing so atthistimeis :- - VII, the ADEA, the ADA, or the © common * * %" 924 F.2d at 878, o
particularly useful because of the recent  Rehabilitation Act, as applicable. The ; The Commission explicitly rejects the
enactment of the Americans with - Su Court, in Meritor Savings Bank - notion that in order to prove e violation,
Disabilities Act. Fourth, these v. Vinson, 477 U.S. 87 (1886), endorsed . the plaintiff must prove not only that s
guidelines offer more detailed the'Commission'’s position that title VII  reasonable person would find the
information sbout what is prohibited affords employees the rightto work in ' canduct sufficiently offensive to creste
than did the national origin guidelines.  an environment free from ~°_ ahostile work environment, butalso -
Finally, they put in guideline form the  discriminatory intimidation, insult, and  that his/her psychological well-being
mlothatsaxgrusmemisnpt limited  ridicule. See also Patterson v. Mclean  was affected. Compare Harris v. Forklift -
to harassment that s sexual in nature, Credit Union, 491 U.S. 164, 180 (1989)  Systems, ___F. Supp...___, 60 EPD
but also includes haressment due to (Court acknowledged thatrecial - . §42,070 (M.D. Tenn. 1890) (plaintiff
gender-based animus. = . barassment was actionable under must prove psychological injury) , aff'd
- Section 1606.8 of the National Origin  section 703(a)(1) of titleVD)). . . =~ . am, _____F.2d ,60EPD
Guidelines will be incorporstedinto . Proposed § 1600.1(b) sets out the ﬁ’z.on (6th Cir. 1092), with Ellison v. .
and superseded by these prgxﬁed - criteria for determining whetheran . Brady, 924 F.2d 872, 878 n.1 (8th Cir.
‘Guidelines on Harassment. does  ection constitutes unlawful behavior.  -1991) (plaintiff need not demonstrate
not represent a change in the These criteria are that the conduct: () - psychological effects). The Supreme
Commission's position on harissment;  Has the purpose or effect of creetingan  Court has granted certiorari in Harris,
rather, it is an effort to combineand .. intimidating, hostile, or offensivewark - ____ u.s, , 60 EDP 442,072 o
. ... . environment; (ii) has the piirpose or - " {3993), and the Commission has joined
Sexual haressment conitinuestobe  effect of unreasanably interfering with  the ent of Justice in en amicus
addressed in separate guidelines -an individual’s work performance: or curige brief op. the Sixth Circuit . .
becauss it raises issues about human (iii) otherwise adversely affectsan ~ pyle, Brief for the United States and the
interaction that are to some extent ~ individual’s employment op, ties. - FEOC (April 1993) (No. 92~1168). :
unique in com to other .+ Italso defines and gives examples of A5 notad above, the determination of - . -
harassment and, thus, may warrant . the types of verbal and physical conduct yhether the complained of conduct
—_— o ' in the workplace that constitute - * vjolates antidiscrimination laws turns
* There are forms of haressact bat e gender.  DTasSment under title VIL and ADEA, 4y, jt4 geverity and pervasiveness. Those
based but nos-sexual tn pature. See Hall'v. Gus the ADA, and the Rehabilitation Act. " fa40rs interact. Courts do not typically
o G A 3 1010, 1014 O O, o /\Ctionable haressment includss =~ . " find viclstions based on fsolatedor
would not have occurred but for the sex of the -+ - hm”m“"”dm‘“mm * sparadic use of verbal slurs or epithets; -
. wictim is actionahle undar title VI Robinsony. 7808, colar, religian, 3T, | . nevertheless, they that an
Jocksonville 8hj 7607. Supp. 1488, 1522 - Origin, age, ar ty,aswellason - jo5)a004 frigtance of such conduct—
0MD. Fla 1991) - the race, color, religion, gender, national particularly when perpetreted by a
sexually explicit content but directed st women and  grigin, age, or disebility of ome’s .. -~ g, ar—can carrode the entire
Botivaied by animus egainst women fssex . . yolptives, friends, or associates. . :
| Ao e Comationbas sy scpuisnd - Proposed § 1609.1c) st furh the S P o Crvata 8
that gudor besed horasement fs actionabie, the . Standard for determining whether the 2% " %, skom@:dngd ple, &
Gl on Discriminstion Becanse of Sex . alleged heressing conduct is suffici m and offensi
dascribe only conduct of s sexual sature. Thase ’mwmwmdmth‘ o ory 8 mﬂy ive
. proposed guidelines simply siate the spplicable. ditions of t and create a ‘racial epithets and slurs such as
rule in guideline form. Ses Hall v. Gus conditions of employment and an . * and “spic” may be enough to .
Co. 842 F.3d 1010, 1014 {8th Ctz. 1088) (E20C - . intimidating, hostile, or abusive wark - sh a violation. See, e.g., Rogers v
Guidalines smphasize explicitly sexual behavior . -environment. The standard is whether a Western-South te Ins. Co.. 792 F.
but do not stats thet other types of berasement reasonable person in the same or similar ern Life Ins. Co., S,
gralnded. much of el barvemett e datves ) e ed conduct intimidating, use of rectal comments such -
sy 18 the area , as’ " an guys are
natianal berussment. See Maritor Savings hostile, or abusive. In determining . - ;
Bonk v. Vieson, €77 US. 17, 8506 (1068)  whether that standard bas been met, 20 . ing Q&b‘m‘“‘?‘
herusment 3t recal end mationsl orgia  C0REIderation 15 o be given to the Tl sindard in consistent with the standerd
. perspective of individuals of the " - wpphied to sexual harassment, as set out in the
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claimant's race, color, religion, gender, -

Seaial Harassmant Policy Gaidance.

>


http:relationsh.ip
http:COlordf~ilionty�lJ8.Df
http:impcme.nt
http:emphasia.Jn

.occurs. Whether

-

51268

Federal Register / Vol. 58, No. 189 / Friday, October 1, 1993 / Proposed Rules

agents™ created a hostile work
.environment}. See also Daniels v. EsseR
Group, Inc., 937 F. 2d 1264,1274 & n. 4
(7th Cir. 1991) (court noted that even
where harasser was a co-worker, one
egregious incident, such as performing
KKK ritual in-workplace, would create

- hostile environment).

Under title VII, the ADEA, the ADA,
and the Rehabilitation Act, all
employees should be afforded a working
environment free of discnmmatory
intimidation. Thus, proposed
§ 1609.1(d) provides that employees
have standing to challenge a hostile or
sbusive work environment even if the
harassment is not targeted specifically at
ithem. See, e.g., Rogers v. EEOC, 454 -
F.2d 234 (5th Cir. 1971) (discriminatory
work environment was created for -
Spanish»sumamed employee by
segregation of employer’s pahents on
the basis of national origin), cert. - .
denied, 406 U.S. 957 (1972); Robinson v.
Jacksonville Shipyards, 760 F. Supp
1486 (M.D. Fla. 1991) (“behavior um is
not directed at a particular individual or
group of individusls, but is
disproportionately more offensive or
demeaning to one sex {can be
challenged]”)."

Proposed § 1609.1{e) states that, in
determining whether the alleged
conduct constitutes harassment, the
Commission will look at the record as
& whole and the totality of the .
circumstances, including the nature of
the conduct and the context in which it ,
icular conduct fn

the workplace is ng in nature and

vises to the level of creating a hostile or

-abusive work environment depends
upon the facts of each case and must be
determined on a case-by-case basis. -
Proposed §1609.2(s) a; }wphes agency
Ka rinciples to the issue of employer -
bility for harassment by the .
employer’s agents and supervisory

" “employees. The Supreme Court in

Meritor Savings Bank v. Vinson, 477
U.S. 87 (1986). declined to issue a
‘'definitive rule on the issue of employer
lisbility for claims of environmental
harassment, but ruled “that Congress
wanted courts to look to agency
prlndples for guidance in this area.” .

at72.

Subsection {i) of § 1609.2(:) states that
the employer is liable where it knew or
should have known of the conduct and
failed to take immediate and A
eppropriate corrective action. A written
or verbal grievance or.complaint, ora -
charge filed with the EEQC, provides
actual notice. Evidence that the
harassment is pervasive may estabhsh
constructive knowledge. - :-.

Subsection (ii) states that the .
employet is liable for the acts of its -

. circumstances of the particular .
‘employment relationship and the job

, employar. its agents, or su

_only liable for non-supervisory

supervisors, regardless of whether the
li)\!oyer knew or should have known
e conduct, if the harassing
supervasory employee is acting in an
“'agency capacity.” It notes that the.
Commission will examine the

functions performed by the harassing -
individual in determining whether the
harassing mdwzdual is acting inan
“aﬁency capacity
he em loyer fails to estsblish an
explicit policy against harassment, or
fm s to establish a reasonably accessible
rocedure by which victims of
ment can make their complaints

known to appropriate officials, apparent
authority to act as the employer’s agent
is established. In the absence of an
explicit policy against harassment and a
complaint ;;;:cedum. employees could
reasonably believe that a harassing
su sot's actions will be ignored,
tolerated, or even condoned by the
employer. This is the same mndard of
liablliotg for harassment by supervisors
applied by the Commission to cases of
sexual harassment. See Sexual -~
Harsssment Policy Guidance. .

Proposed § 1609.2(b) provides that an
employer is nsible for acts of
harassment in the workplace by an
individual’s co»worbrs where the

&oyees knew or should have known
conduct,wunless the emplayer cnn
show that it took immediate and
appropriate corrective sction. This -
section that en employer is

L]
yee harassment where it was

employes

. aware or should have been aware of the

conduct. .- -
Proposed § 1609.2(c) pmvides thai
_ because an employer is obligated to.
* maintain 8 work environment free of

E barassment, its liability may extend to
acts of non-employees. I states that an
- . employer may

responsible for the
acts of non-employees with respect to
environmental harassment of employees
_where the mploror , its agents, or
“supervisory em knew or should
have known of the conduct and failed
to take immediate and ap iEropmte ;
corrective action, as feasible. Important
factors to consider are the extent of the'
employer's cantrol over the non-. . -

- employees and the employer’s legal
nsponslbilityfonhaoon uct of such

non-empl -
. pm&&imﬂd)wtsfoﬂhthe
g Commission s position that taking

vent harassment is the .
. Mgz,

-+ yneasures to

bestwaytoe e harassment. It

‘states that an empléyer should taks all - -

steps hécessary to prevent harassment .
from occnning. including havmg an

. -Guidelines on D|

explxcxt policy against harassment that
is clearly and regulsrly communicated.
to employees, explaining sanctions for
harassment, developing methods to
sensitize all supervisory and non-

. supervisory e Sloyees to issues of

harassment, and informing employees of
their right to raise and how to raise the
issue of harassment under title VII, the
ADEA, the ADA, and the Rehabilitation
Act. Establishing an effective complaint

procedure by which employeescan
make their complaints known to
appropriate officials who are in
position to act on complaints isan -
important preventive measure.

' Regulawry Flexibility Act

roposed guidelines, if
pmu ated in final form, are not

xpected to have a significant economic
impad on smal! business entities,
within the meaning of the Regulatory
Flexibility Act, $ U.S.C. 601 et seq.

List of Subjects in 29 CFR Part 1608

Race, color, religion, gender, national
origin, age, and disability

 discrimination.

For the Com iss:on.'

Tony E. Gallegos, -
O‘oammn C

For thereasons set forth in the

" Preamble, the EEOC proposes to add 29

CFR part 1609, §§1sosland 1609.2, as
follows: -

PART 1609—GUIDELINES ON
HARASSMENT BASED ON RACE,

- COLOR, RELIGION, GENDER, -

NATIONAL ORIGIN, AGE, OR
DISABILITY .

-Seoc. . ’

- 1609, l Hanssme

1608.2 Employer l.iabilsty for Harassment.
Authority: 42 U.S.C. 2000 et seq.; 29

-US.C 621 et s64.: 20 U.S.C.12101, euaq

20 U.S.C 701, ef s0q. -

§1609.1 m

(a) Harassment on the basis of race.
color. religion, gender,1 national origin,z
"age, or disability constitutes
discrimination in the terms, conditions,
and privileges of employment and, as .
such, violates title VII of the Civil Rights
Act of 1064, as amended, 42 U.S.C.
' 2000e ¢ seq. {title VII); the Age
Discrimination in Employment Act, ds
nmanded 29 U.S.C. 621 et seq. (ADEA). ’

!Mcnldollw quau-bued harumwut .
that is non-eexua! in nature. Sexual barassment is -
covered by the Commission's Guidelineson
Ditulm!mﬂm!&eumof&n.zsm 1604.11

SBem.m tbcym more emnpnhoasive. thae .
Guidelines supersede § 1606.8 of the Commission’s
tion Bacause of National :

Oris!n. 26 CFR 1606.8 (1992},
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the Americans with Disabilitles Act, 42
U.S.C. 12101 et seq. (ADA); or the
‘Rahabilitation Act of 1973, as amended,
28 U.S.C. 701 et seq., as applicable.

(b)(1) Harsssment is or physical
conduct that denigrates ot shows
hostility or aversion toward en
individual because of his/her race,
color, religion, gender, nstional origin,
age, or disability, or that of his/her
rolatives, friends, or associates, and that:

(i) Has the purpose or effect of
‘creating an infimidating, hostile, or
offensive work environment; ‘

ovaomably Tt fring with oo
unreasons en
individual's work per Ce; or

{iii) Otherwise adversely affects an
individual's employment opportunities.,

2) 1g canduct includes, but is
not limited to, the following: -

(i) Epithets, slurs, negative

ing, or threatening, -

intimidating, or hostile acts, that relate
to rice, color, religion, gender, national .
origin, age, or disability;sand .

. {ii) Written or grephic material that -

denigrates or shows hostility or aversion
toward an individua! or group because -
of race, color, religion, gender, national

origin, age, or disability and thatis -
" placed on walls,

P ls bulleﬁn boards,or -
elsewhere on the em 's premises,
ety o vorlas
c) The stan ~

whether verbal or physical conduc:i :
relating to race, color, religion, gender,
netional origin, age, or dissbility is
wfficiently aav:rg‘: or pervasive to

. <reate a hostile or sbusive wark

anvironment {s whether s reasonable
person in the same or similar -~
circumstances would find the conduct -
intimidating, hostile, or abusive. The

. le person” standard includes

cansiderstion of the pes f
: on ve o
persons of the Mo race,

.r‘mtswga
. mall threats of casimtion, nse of
- children-and -
. -eSem, 0.4, ‘

3This includes acts thet prport 10 be “jokes™ or
* but thet ars hostile or demesning with
10 rece, color, religion, gender, mational

o i i b o

in straw hat with sigt
3 o) Rochons. POl 601
B
o
of plaintitrs :
one s
forging nams to & -

s almost ae disturbing ae the acts themsetves),

Co,1027F. mm‘&nw;m(mpﬁf:'
r, 1 t
hﬁmuﬂﬂmﬁumdw

and “you Black'gurys are too £***ing domb :

X Group,
| S37P.24 1264, 1274 & n4 (7h Oir. 1991) (court
poted harasser was & co-worker,

wark

e
smrvircamant). Sae also Danfels v. Essex Inc,

that sven

- basis.

- employer’s behalf
- explicit policy against

g
L Decisions (1963} § 6432 (national origin
baressznmt), :
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color, religion, gender, national origin,
egs, or dissbility. It is not necessary to - -
make an additional showingof = -
d) Xg’giwl : Io )
-employer, employment agency,
joint apprenticeship committes, or labor
"org:;iezaﬁon (hereinafter collectively
‘referred to as “employer”) has an

affirmative duty to maintain a working

environment free of harassment on any
of these basas.» Harassing conduct may
be challenged even if the co;irlaming
‘employes(s) are not specifically =
T -
( whether the alleg
conduct constitutes harassment, the

- Commission will look st the record as

a whole and at the totality of the
circumstances, including the nature of
the conduct and the context {in which it
-occurred. The determinastion of the
leganma &:ﬂcular action willbe

made

§1609.2 Employer liablilty for harsssment.
.{a) An amflayer is liable for its

conduct and that of its agentsand

supervisary employees with respect to,

" workplace haressment on the basis of

race, color, on, gender, national

uﬂ(gm. \ OF :

- 1}Wal§::-ethgomploywknGWor ’
should have known of the conduct end
failed to take immediate end’ _—
eppropriate corrective action; or

: .FZ) dless of whetherthe -
employer knew or should have known
.of the conduct, where the barassing

“agency capacity.” To

e
whether the harassing individualis =~ .

acting 1n an “‘agency capacity,” the
drcum_stanm’%afnthe' (o

" employment relationship and the job

functions the harassing
individ nhallbea:a’;ninod. .

“Ap t authority” toact on the
be esteblished
where the employer fails to institute an
cloarly and regularl, \I.niﬂ?dt
s y an communicat

‘to empl m.orfails{oestnblisha ’

- veasonably accessible procedure by . : -

. . “which victims of haressment can make

- their complaints known to appropriate

! officials who are in a position to act on
(b Wi

ith respect to conduct between

.co-warkers, an employer is responsible - 7
. . SUMMARY: On August 31, 1093, the

. De of the Treasury (Treasury)
WNMQ&PN
lemaking

far ects of harassment in the workplace
Mmmm,cb’ﬂt, mwon. = .

+ Sow Commiasion Deciion Nos. YSF 8-108
{racia] harascment), 73-1114 (religions harassraent),
71-3728 harasement), OCH EEOC

. Decisions (1973) 19 8030, 6347, and 6290,
valy; Commission

Decision No. 7041, OCH

o

facts, on & case-by-case ]

. known to spprop.

gender, national origin, age, or disabilit
where the ampio?'er or its sgents or Y

. supervisory employees knew or should

have known of the conduct, end the
employer failed to take immediate and
ate corrective action.
employer may also be
responsible for the acts of non-
employees with respect to harassment of
employees in the workplace related to
race, color, rem der, national
origiln. age, 0; ty where the
employer or its agents or miperviso
employegs knew or should E:va knrgwn
of the conduct and failed to take
fmmediate and appropriate corrective
action, as feasible. In reviewing these
cases, the Commission will consider the
extent of the employer's control aver
non-employees and any other legal
bilit‘yhthnt the em&loyar may
have had with respect to the conduct of
z«s:ih non-employees on a case-hy-case

8. . ;
(d) Prevention is the best tool for the
elimination of haressment. An employar

. should take all steps necessary to

ent haressment from occurring,

cluding having an explicit policy
against herassment tl;.:tp is clearly and

. regularly communicsted to employees,

sanctions for harassment,

' melcping msthods to sensitize all

supsrvisory and non-su
employees cn fssues of
ing employees of their right to

ent, ahd

- reise, and the procedures for raising, the

{ssue of haressment under title VII, the -

cof gl b ine,  ADEAthe ADA, end the Rehabilitation

Act. An employer should dean
effective complaint p ure b{a\&hich
employees can make their complaints
riate officiels who are
in a position to act on them.

[FR Doc, 9323869 Filed 8-30-93; 8:45 am]

DEPARTMENT OF THE TREASURY
31CFRPart 103 ‘
Bank Secrecy Act Reguistions; . -

Transmittal Orders for Funds Transfers =~
and Transmittals of Funds by Financlal ~ -

ACTION: d rule; carrection;
extension of comment period.

Transmittals of Funds by Financial

- Institutions. 58 FR 46021. The
" Department of Treasury is makinga
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specxﬁc legxslanon Under paragmph fc)(S}(:]
_* of this'section, the assignment of B to assist"-
7 the legislative affairs department in analyzmg
the be?l and in drafting a position letterin-

- apposition to ‘the bill evidences a purpose.to. -

influence legislation. Based on these facts, :

neither the activity of periodically

confimming the procedural status of the bill

* nor the acfivity of preparing the roitine, brief

summary of the blF before March 31-

_constitutes influencing legislation. With
respect to periodically confirming the
procedural status of the bill on or after March-
31, it is presumed, under paragraph (c)(4) of -
this section, that E engaged in the activity .

. solely to make or support the lobbying' .
comimunication because the activity " .
commenced in the same taxableé year as the :
lobbying communication. These facts- |
indicate that.after March 31, E determined

- the procedural status of the bill forthe
purpose of supporting the lobbying. - -
communication by B and, accordingly, E

cannot rebut the presumptlon as it relates to

this activity. )

i Exomple 8. 'I‘axpayer Z repares a report
that it is required by state law to submit to
a stateé corporation‘commission. Z sends a
copy of the réport to its delegate in the state’

- legislature along with the taxpayer’s letter
opposing a bill that would increase the state
sales tax. Even though the letter to the
delegate is a lobbying communication

* {because it refers 10, and reflects a view. on,
specific legislation}, under paragraph
{c)s)ii) o? this section, the preparation of the

report does not constitute mﬂuencmg R

-legislation. . ‘

. Example 9. Taxpayer Y purchases an .

" annual subscription to a commercial, general
circulation newsletter that provides

legislative updates on proposed tax -
legislation. Employees in Y’s legislative
affairs department read the newsletter in. -

- order to keep abréast of legislative-. X

‘developments. Even if Y attempts to * -
influence legislation that is identified and -

. tracked in the newsletter, under paragraph
{c)(5)(iii) of this section, the time spent by

. employees of Y reading the newsletter does

not constitute influencing legislation.

{d) Special imputation rule. If one -

" taxpayer, for the purpose of making or -

supporting a lobbymg communication,

uses the services or facilities of a second
taxpayer and does not compensate the -
second taxpayer for the full cost of the
services or facilities, the purpose and"
actions of the first taxpayer are imputed:
to the second taxpayer. Thus, for
example, if a trade association uses the
services of a member's employee, at no.
cost to the association; to conduct. - ~.~

research. or similar activities to support

the trade association’s lobbying . )
communication, the trade association’s’

purpose and actions are imputed to the .

member. As a result, the member is
treated as influencing legislation with
. respect to the employee’s work in’
support of the trade association’s
lobbying communication. ..

(e) Anti-avoidance rule: If a taxpayer.

~* alone orin coordmatlon with one or,

8 .legislatlon to achieve results that a are”

" appropriate to achieve reasonable
“results consistent with the purposes of

'or incurred
Par. 3; In §1.162-20, paragraph (c}{S) ’
“is added to read as follows. :

- December 31, 1993, in connection with

‘BILLING COBE 80014

. COMMISSION.
20 CFR Part 1609

more, other taxpayers. purposely
+ structures its attempts to inﬂuence

section 162(e) and section 6033(e), the
Cominissioner can take such steps as are

section 162(e), secnon 6033(e) and thxs.’
section. - :

(f) Effective date Thls secnon is
effective for amounts paid or incurred -

““on or after May 13, 1994. Taxpayers

must adopt a reasonable interpretation
of section lsz(e)(l)(A) for amounts paxd
rior to this date. -

§1. 182—20 Expanditurea atu'ibutable to
lobbying, political campaigns, attempts to .
Influence legisiation,. etc., and cemtn

| advemsing.

L R : ‘a‘ Lol
(C] . W n L N -
.(5) Expenses paid.or mcurred after

influencing legislation other than -

" ‘létters received after the comment
. period officially closed, it has thus - .
8 . decided to formally extend the comment
unreasonable in light of the purposes of .- :

“period in order to giveall parties an .
opportumty to express their views. .
DATES: Comments must be recelved by

~ June 13, 1994.

ADDRESSES: Comments should be .
addressed to the Office of the Executive
Secretariat, EEOC, 10th Floor, 1801 L.

. .. Street, NW., Washington, DC 20507.

. Copies of comments submitted by the
“public will be available for review at the
‘Commission’s library, room 6502, 1801
'L Strest, NW., Washington, DC, between

the hours of 9:30 a.m, and 5 p.m. Copies
of the noticeé of proposed rulemaking are
available in the following alternative
formats: Large print, braille, electronic

file on computer disk, and audio tape.
* Copies may be obtained from the Office
- of Equal Employment Opportunity by
-~ calling (202) 663—4895 (vmce) or {202)
. 663-4399 (TDD).
- FOR FURTHER INFORMATION CONTACT:

Elizabeth M. Thornton, Acting Legal

. Counsel, or Dianna B. Johnston,

certain local legislation. The provisions '_Assistant Legal Counsel, Office of Legal

of pamgraphs (c)(1) through (€)3) of this
section are superseded for expenses -
paid or incurred after December 31,
1993, in connection with influencing -

. -legislation {other than certain local .
legislation) to the extent inconsistent
_ with section 162{e)(1)(A) (as limited by
. section 162(9)(2)] and §§1. 162—20T(d}
. and 1.162-29. '
‘Margaret Milner Rxdmrdson, .
* Commissioner of Internal Revenue..

|FR Doc. 94-11613 Flled 5—10-—94 u 23 am]‘

EQUAL EMPLOYMENT OPPORTUNlTY.

Guidellnes on Harassment Based on
Race, Color, Religion, Gender, Natlonal
Orxgin, Age, or Disabillty

AGENCY: Equal Employment o

" Opportunity Commission (EEOC).

ACTION: Proposed rule; extensxon of
comment period.

SUMMARY: The penod for commentmg
on the proposed guidelineson .. .-
harassment based on race, color, .~ -

" religion, national origin, age, or

disability (58 FR 51266, October 1,
1993) has been extended to June 13, .

- 1994. After the comment period closed
. the Commission received numerous.”

comments and requests by mdmduals .

o to submxt comments. Since the
. Commission has 1nformally been -
acceptmg and rev1ewmg comments and‘

Counsel, EEOC 1801 L Street, NW.,
Washington, DC 20507; telephone [202) ‘

| 6634679 (vonce] or (zoz) 663-7026-
- (TDD).

Tony E. Gallegos, . :
Chairman, Equal Employment Opporl‘umry

" Commission.
[FR Doc. 94-11707 Flled 5—-12—94 8:45- aml
’ an.uno cooe sm-ot-u :

DEPARTMENT OF THE INTERIOR

_ Office of Surface Mining Reclamation
" and Enforcement

”30 CFR Part908 -

L Colorado Permanent Regulatory '
". Program :

- AGENCY: Office of Surface Mmmg
Reclamation and Enforcement (OSM)
Interior.

" ACTION: Proposed rule; public comment

period and opportunity for public

“hearing on proposed amendment.
- SUMMARY: OSM is announcing the.

receipt of a proposed amenidment to the

- Colorado permanent regulatory program
“{hereinafter, the *‘Colorado program"}
. under the Surface Mining Control and
‘Reclamation Act of 1977 (SMCRA). The
. proposod amendment consists of

revisions to the Colorado rules

- _pertaining to bonding of surface coal.

-.mining and reclamation operations and .

. revegetation success criteria for areas to .
-be developed for industrial, commercnal a

or. resuientlal use.’
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%@, . U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISS!ON
T , Washmgton, D. C 20507

FACT SHEET ON PROPOSED GUIDELINES ON HARASSMENT BASED ON RACE,
COLOR, RELIGION, SEX, NATIONAL ORIGIN, AGE OR DISABILITY

There has been some misunderstanding about the purpose of
the proposed Guidelines, which has generated considerable
constituent mail. To help you respond, we’ve provided the
following information. ,

1. The Guidelines were issued to help employers understand
existing law. Employers are constantly seeking guidance on these
issues. There were already Guidelines on sexual harassment and
on national origin harassment, but none on race, color or
religious harassment or on the other bases covered by federal
employment discrimination statutes: age and disability. Because
of the recent emphasis on sexual harassment, it was important to
~clarify the fact that workplace harassment was prohibited on any
and all of the bases covered by the laws the Commission enforces.
' To omit religion from the Guidelines is likely to mislead
employers into believing that religious based harassment is
permissible. ;

2. Since Title VII waS'passed in 1964, it has been»illegal to
subject employees to different and hostile working conditions
because of their race, color, religion, sex or national origin.
This is because Title VII prohibits employers from '
*discriminat[ing] against any individual with respect to his
. « « terms, conditions, or privileges of employnent.

3. The Guidelines simply explain to employers the existing

rules about harassment. They were derived from case law, the

Commission’s pre-existing Guidelines on National origin .

Harassment, the Guidelines on Sexual Harassment and the Policy

- Guidance on Sexual Harassment. If clarifications are needed
they will be made before any Guidelines are issued.

4.  Critical point: Not all offensive conduct violates the law.
Harassing conduct rises to the level of unlawful discriminatiocn
©only when a reasonable person would regard it as hostile or

-

S. Because the law is violated only when the complained of
conduct is sufficiently severe and pervasive to be found hostile
or abusive, Title VII would not be implicated when a supervisor
‘merely tells subordinates that he or she is Jewish, Muslim,
Christian. -atc. Reasonable people would not deem a statement of
" one’s own affiliation, by itself, to amount to severe or
pervasive hostility to those who do not share the same belief.
'Nor could it reasonably be deemed to be hostile to another’s
religious beliefs to wear a cross or a yarmulke. It is one thing
to express one own beliefs; another to disparage the religion or
beliefs of others. In a diverse workforce, this is a critical

" distinction and is the heart of non-discrimination law.



6. The cOmmission has never taken the position that Title VII
prohibits the statement of one’s own beliefs in the workplace.
To the contrary the Commission has repeatedly ruled that
enmployers must permit employees to wear yarmulkes and other
religious garb to work unless doing otherwise would cause safety
problems or other undue hardship. In addition, Title VII
explicitly permits religious organizations to employ individuals
of a particular religion to carry out the religious activities of
those entities. ~

7. As the Guidelines explain, however, the law does protect

' employees from having to endure severe or ‘pervasive conduct that
is hostile or abusive on the basis of religion. This is merely
an extension of Title VII‘s basic protection against

- discrimination on the basis of religion. Thus, for example, an
‘employee has redress if s/he is subjected to repeated epithets or
insults hostile to his/her religion, just as an African-American
employee has redress when subjected to repeated racial epithets
at work. This affords protection to employees of all
persuasions. Thus, a Christian employee would have recourse
under Title VII if a "secular humanist" employer engaged in a

- pattern of ridiculing the employee’s religions beliefs.

"B, Although the public is most familiar with sexual
harassment, the rule that it is unlawful discrimination to make
work conditions hostile or abusive because of race, color, ‘
religion, national origin and sex, first arose in contexts other
than gender. 1In 1971, in a case called Rogers v, EEOC, 454 F.2d4
234 (5th cir. 1971), cert. denied, 406 U.S. 957 (1972), a court
held that segregating Hispanic patients can create hostile and’
discriminatory work conditions for an Hispanic employee, in
violation of Title VII. See also Rodgers v. Western-Southern
life Ins., 792 F.Supp. 628 (E.D. Wisc. 1992) (statements that "you
Black guys are too f---ing dumb to be insurance agents" created a
hostile working environment), aff’d, -~ F.2d --, 63 FEP Cases 694
(7th Ccir. 1993). : V .

9. The portion. of Title VII quoted above in q 2 makes no

- distinction between the various bases covered; race, color, '
religion, sex or national origin. Neither have the courts.
Title VII has always prohibited employers from subjecting

- employees to workplace harassment because of the employee'’s

- religion. For example, in Welss v, United States, 595 F. Supp.
. 1050, 1056 (E.D. Va. 1984) the court said: "when an employee is
repeatedly subjected to demeaning and offensive religious slurs
"'before his fellows by a.co-worker and by his supervisor, such
activity necessarily has the effect of altering the conditions of
his employment within the meaning of Titie vIiI.»

10. The principle that employees have a right to "work in an
environment free from discriminatory intimidation, ridicule and
insult,” was recognized by the Supreme Court in 1986 in Meritor
s_uigg.ta_mx_x,_lmm. 477 U.S. 57, 65 (1986). Though Meritor
was a sexual harassment case, the Court made clear that it was
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applying principles applicable to other classes covered by Title
VII. The Court specifically accepted the principle that creation
of a hostile environment based on discriminatory racial,
: . hational origin, or sexual harassment constitutes a
©  violation of Title VII. See jid. at 66. Just this year, in
Harris v. Forklift Systems, a sexual harassment case, the Supreme
Court indicated that all bases covered by Title VII are treated
the same. -See Harris v, Forklift Sys., Inc., No. 92-1168 slip
op. at 4 (Nov. 9, 1993); id. at 2 (Ginsburg, J., concurring)
("Title VII declares discriminatory practices based on race,
gender, religion, or national origin equally unlawful®).



1. Q. Could it be considered religious harassment if an

individual placed a Bible on his/her desk or wore a cross, a
turban, a yarmulke, a star of David or any kind of religious
taliaman to. wo.rk? : ' '

A. The CGuidelines provide that harassment is conduct that a
reasonable individual would view as severe or pervasive enough to

‘create a hostile or abusive environment based on, among other
- things, xeligion. It is inconceivable that a reasonable person

would +wview as creating a hostile or abusive environment an
individual’s statement that he or she belongs to a particular
church, placement of a religious tome like the Bible on a bookshelf
or desk, or another’s decision to wear a religious symbol to work.
Indeed, according to cases involving "reasonable accommeodation, "
employers are reguired to accommodate their employees’ expressed
religious need to wear religious garb, provided that do:.ng so would
not create an undue hardship. N .

2. Q. Is it perm:.ee:xble under the Gu:.del:.nes fcr an employer to

"conduct Bible study or prayer meetings in the workplace, even
though all of the indivzduale in the workplace do not belong to the.

Bame .rel:s.g:;on?

A. An emplcyer would have . the right to conduct such

. meetings, provided that individuals who do not wish to attend or

take part are not forced to and are not penalized in any way by
their decision mnot to attend. See, e.g9,, EEOC v. Townley
Engineering & Mfa., Co., B59 F.2d 610 (Sth Cir. 1988).

3. Q. Do the Proposed Guidelines affect an employer s freedom
to share h:x.s/her .faath with an employee?

A, “I‘he Proposed Guidelines are not intended to create any

'mew obligations on employers. They were derived from case law, the

Commission’s pre-existing Guidelines on National Origin Harassment,
the Guidelines on Sexual Harassment and the Policy Guidance on
Sexual Harassment and they merely explain to employers the existing
rules about harassment. Accordingly, the Proposed Guidelines do
not alter an eug:loyex 8 existing right to expreee religion in the
workplace.

4. Q. 1If a supervisgr who constantly preaches the benefits of
his/her religion repeatedly asks subordinates to accompany him/her
to religious services and the supervisor is constantly rebuffed

.couJ.d a charge of harassment ultimately be aeserted?

Aa. This is a fact dependent question. As the Proposed
Guidelines note, the totality of the circumstances will be
considered in making such a determination. But, if employees make



clear that such invitations are unwelcome and the sSupervisor
persists in pressing his/her religion on his/her subordinates,.
existing principles of harassment law suggests that a cause of
- .action for harassment could be asserted.

5. Q. Could one inc:.dent,_ such as plac:Lng a mug Wlth an
offensive symbol such as a swastlka on one’s desk, constitute
harassment? :

' AL ‘It ia extremely unusual for one instance of hostile
conduct to violate the law, but when the conduct is especially
hostile it may do so. Some symbols are so patently offensive or
abusive that any reasonable individual would conclude that they
polluted the workplace environment. See Yudovich v. P.W., Stone,

- 839 F. Supp. 3B2 (E.D. Va. 1993) (supervisor’'s expression of anti--
Jewish hostility such as keeping a coffee mug with a swastika on
his desk prominently displayed and in publ:.c view may by itself
violate Title VII).

6. Q. May an ind:.vldual 6zscuss his/her rellg:.oua bellefs in
- the office?

A. ‘D:Lacuss:.ons of religious bellefs with those who welcome
such conversations would not violate the law. General statements
of belief that do not denigrate or show hostility to those of other
beliefs would generally not violate the law, unless the speaker
consistently persisted in lecturing or discussing religion after
the listener has asked not to be subjected to such discussions.

o i e et ST ¢y e
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. 2D SESSION
jIN THE HOUSE OF REPRESENTATIVES

Mr. MCKEON (for himself) submitted the following resolutlon, which
was referred to the CQmmlttee on

RESOLUTION

Expressing the sense of the House of Representatives regarding the'
issuance under Title VII of the Civil Rights Act of 1964 of
administrative guidelines appllcable to’ religlous harassment in
employment. ' _

‘Whereas the llbertles protected by our Constitution lnclude the
rellglous liberty clauses of the first amendment;

Whereas c1t1zens of the Unlted States profess the bellefs of almost
every conceivable religlon, .

Whereas Congress has historlcally protected rellglcus expre551on :
:even from governmental action not intended to be hostlle to
"religion; . : v »

“Whereas'the Supreme‘ccurt'of the United States has written "the free
exercise of religion means, first and foremost, the right to.
believe and profess whatever religious doctrine one desires";

Whereas the Supreme Court haskfinally settled that under our
Constitution the public expression of 1deas’may not be prohibited
merely because the content of the 1deas is offen51ve,

.,Whereas the Equal. Employment Opportunlty COmm1551on has written
proposed guldelines to Title VII of the Civil Rights Act of 1964,
published in the Federal Register on October 1, 1993, which expand
the definition of "harassment" beyond established legal standards
set forth by the Supreme Court which may thus result in the
infringement of religious 11bert1es, ‘

Whereas the Commission has not offered sufflcient evidence that
“such guidelines are necessary to deal with religious harassment or
- to remedy some gap or . weakness in existing law:. Now, therefore, be
it Resolved. o

That it is the sense of the House. of Representatlves that for '
purposes of issuing under Tite VII of the Civil Rights Act of 1964
final guidelines in connection with the Proposed Guidelines relating
to unlawful harassment in employment published by the Equal
Employment. Opportunlty Commission on October 1, 1993 (58 Fed. Req.
51266) the commission should exclude harassment based on rellglon.
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Dear Colleague: In February of this year I gathered 45 co-signors
for a letter to the Chairman of the Equal Employment Opportunity
Commission requesting that "religion" be categorically removed from
‘the Commission’s proposed guidelines to Title VII of the 1964 Civil
Rights Act. Since that time, a number of Members’ offices have ‘
.contacted my office regarding this issue.

Calls and letters from business owners, labor leaders, religious
leaders and alarmed constituents continue to flow into
Congressional offices expressing concern over the EEOC’s Proposed
Guidelines. In response to what I have been Hearing in my office,
I obtained two legal opinions of what the potential implications of
the enactment of the Proposed Guidelines would be for employers and
' their employees. Both opinions, one from.a labor perspective and
the other from a Constitutional perspective, support the claims
that the end result of the inclusion of relxgion in the Guidelines
‘would be a stifling of religious expre531on, a violation of the
First Amendment.

As a result, I will be introducing a Sense of the House Resolution
that the EEOC should exclude harassment based on religion from the
Guidelines. Because the Guidelines are so subjectively written, for
an employer to follow them to the letter without fear of legal
action, he/she must essentially create a "religion free workplace."
To permit these guidelines to be implemented with the category of
religion included is to invite litigation against employers who
allow their employees to exercise their First Amndment rights.

Religion has special Constitutional protection and coverage under
- the Religious Freedom Restoration Act which passed last year with

strong bi-partsan support. This freedom should not be compromlsed
by the actions of the EEOC, however well intended.

I will be introducing this legislation on Thursday, May 26 and
would be delighted to have you join me as an original co-sponsor.
Should you have any questions or wish to cosponsor Sense of the
House Resolution, please contact my Legislative Assistant, Heather
Lee Ingram, at X51956.

Kind Regards,
HOWARD P."BUCK" MCKEON

******f*********************‘***************************t*****



CONGRESSMAN DICK ARMEY

36T DISTRILY, TEXAS

e TS

EDUCATION AND LABDR
JOINT ECONOMIC COMMITTEE
AEPUBLICAN CONFERENCE

Cmamwan

'

May 24, 1994 -

Support Religious Freedom in the Workplace
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1t is becoming increasingly clear that the proposed FEOC rules on
religious harassment are a solution in search of a probiem. In case you missed it,
I commend to your attenticn last Sunday’s op-ed in theWashmgton Times.
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SAN FERNANDO VALLEY OFFICE

. 17134 DEVONSHIRE AVENUE, Suite 201
. May 20, 1994 NORTHRIDGE, CA 91325

{818} 885-1032 |

Mr. Tony Gallegos

Acting Chairman % —
EEOC ~
1801 L Street, NW B
Washington,, DC 20507 o ?:’-”'i
Dear Mr. Gallegos: e ,.5
. = -

Thank you for re- openlng the connnent: perlod from__May «13 f;_-;
through June 13. I was pleased to see this occur and be&li ev&lit
will allow the public to make the Commission more acutely aware of

its keen interest 'in the Proposed Guldel:mes to Title 'VII of the
1964 Civil Rights Act.

I am concerned,. however, about the status of the comments
received in between the first comment period of last year and the
second comment period. It is my understanding that over 4,000
comments have been received in the interim. - These comments are
representative of the concern the general public has over these
-guidelines and should be made a part of the official comment file.
I ,would like to see them included in the official comment file.

I look forward to hear:.ng of your decision regardlng this
matter. .

HOWARD P. "BUCK" MCKEON
Member of Congress

HPM/hli

EGE V[D

MAY 2 4 1984

EEQC
" Oftice of Communications
Washington, DC
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ALABAMA

Mnited States Denate

WASHINGTON, DC 20510-0101
May 2, 1994
Mr. Tony E. Gallegos

Acting Chairman. .
The Equal Employment Opportunity Commlss1on

1801 L Street, NW
Washington, D.C. 20507

Dear Mr. Gallegos:

I am writing to express my concern regarding the proposed
Guidelines on Harassment Based on Race, Color, Religion, Gender,
National Origin, Age, or Disability proposed in the Federal Register
Vol. 58, No. 189. I believe that these rules could, in an unjustified
manner, restrict individuals® religious freedom. '

The language whlch the EEOC relies upon to set the standard for
religious harassment in the workplace was derived from a sexual
harassment case before the Supreme Court, Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986). 1In this Case, the Supreme Court was
discussing sexual harassment in that specific context. While there
has been a great deal of attention focused recently.on the issue of
sexual harassment, the EEOC's attempt to define religious harassment

by transposing the standards for sexual harassment only adds to any

confusion that may exist.

The Commission‘s Guidelines state in the introductory paragraph

‘that religious harassment and sexual harassment tests are to be viewed:

in the same context "the right to work in an environment free from
discriminatory intimidation,.insult, and ridicule." There could be
problems with the application of this to religion. Freedom of

'religion is specifically protected by the first amendment. As such
any- actions that might 1nfr1nge on this Constitutional right should be

given .consideration and review. Before any such standard is
finalized, it must be made clear what constitutes "intimidation" in a
religious context. :

The lack of any clear definitions for religious harassment will '
cause problems at the implementation level for the many employers who
would be forced to apply these confusing standards to every day
situations. I am afraid, and there is mounting empirical evidence to
support this fear, that many employers in an effort to minimize their
liability will move to limit or prohlblt religlous expre881ons in the
workplace For 1nstance :

-Would a foreman be able to wear a cross around the neck or on a
lapel pin?
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-Could a supervisor wear a rellglous symbol such as a Chrlstlan ‘
fish on a tie p1n° : o

-Are religious holidays allowed?"

jCaﬁ a business take more holidays for one faith than another?
-Could a supervisor wear a.St{ Christopher Medal?

-Could a foreman sell. tlckets to a church pancake breakfast°
-Could an employee wear a Yarmulke?'

-Could a bus1ness employ a chaplaln?

-Could employees at a business have a weekly prayer breakfast in
whlch supervisors participated with some, but not. all, employees°

-Could an- offlcer of the company have a Blble on h1s offlce desk9

. -Could athletes still kneel and make the s1gn of the cross in
celebration of some accompllshment°

These examples are just some of the real life questlons that need to
be addressed Most. employers will have difficulty with these standards
because of the vague and subjective nature of the Commission's:

“ *reasonable person" test. The "reasonable person" test is a generally
accepted legal standard; however, the Commission's provision that
v"consideration is to be given to the perspective of individuals of the
claimant's...religion" Sec¢tion 1609.1(c) ‘makes this test a confu31ng
and possibly onerous burden for employers that could ultimately lead to
the suppression of religious freedom. Employers may be forced to . '
anticipate the reaction of employees of every religious faith to any
form of- rellglous expre331on that could possibly occur. .

I am also concerned-that these Guidelines fail to take into account
the Religious Freedom Restoration Act (RFRA), P.L. 103-141  (November
16, 1593). Uander RFRA a law cannot "substantially burden a person's
exercise of religion" unless the government can show” that the law is
the least restrictive means of furthering a compelling government
interest. I urge. the Commission to recon31der these Guldellnes 1n
light of RFRA. « .

The proposedQGuidelines) as currently worded and applied to - 4
religious discrimination, may ultimately encourage a workplace in which
religiocus expression and freedom are suppressed, which is not the
intent of Title VII of the Civil Rights Act or the Constitution.
Therefore, I urge the Commission to delete the category of religion
‘from the proposed Guidelines or clarify the 1ssues pertalnlng to
religion.

‘Since ely yours,

HH/gb
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Mr. Tony E. Gallegos
Acting Chairman
The Equal Employment Opportumty Comrmssmn
10th Floor
1801 L Street, NW
Washington, DC 20507

, February 15, 1994
Dear Mr. Gallegos:

We are writing to express our concerns regarding the proposed Guidelines on
Harassment Based on Race, Color, Religion, Gender, National Origin, Age or
Disability (”Guideh'nes”) which apply the definition and interpretation of the
“hostile environment” type of sexual harassment to the religious context,
combining it with all the other categories of discrimination prohibited by the
Title VII of the Civil Rights Act and the Age Discrimination Act.

In the introductory discussion, the Equal Employment Opportunity
~ Commission (EEOC) states that “the Supreme Court has endorsed the
 Commissions’ position that Title VII affords employees the right to work in
an environment free from discriminatory intimidation, insult, and ridicule.”
However, in Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986), the case to
‘which the EEOC refers, the Supreme Court was sPécifically discussing the
issue of sexual harassment in that context. The limits of “intimidation” have
not been well-defined in the context of religious belief. The extent to which
an employer may make his or her religious beliefs or affiliation known to
employees of differing beliefs in the.face of a prohibition on discriminatory
“intimidation” is unclear under the Guldelmes, certainly such an act should
~ not constitute “harassment.”

In Section 1609. 1(b)(1), the Guidelines define harassment as “verbal or -
physical conduct that denigrates or shows hostility or aversion toward an

- individual because of his/her... religion... and ...has the purpose or effect of

creating an intimidating, hostile, or offensive work environment; has the-
purpose or effect of unreasonably interfering with an individual’s work
performance; or otherwise adversely affects an individual’s employment
opportunities.” This standard is quite subjective and leaves the employer
responsible for unintentional as well as intentional activity.

The effect on the employee constitutes harassment when a “reasonable
person-in the same or similar circumstances would find the conduct
intimidating, hostile, or abusive.” Guidelines Section 1609.1 (c). The



intimidating, hostile, or abusive.” Guidelines Section 1609.1 (c). The .
reasonable person” test is generally considered an objective legal standard,
but the EEOC makes clear that it is not meant to be objective: “the reasonable

person standard includes consideration of the perspective of persons of the
alleged victim’s religion.” Section 1609.1 (c). In the introduction, the EEOC
further explains that “[rlecent case law on this issue emphasizes the
importance of considering the perspective of the victim of harassment rather

“than adOptmg notions of acceptable behavior that may prevail in a particular
workplace These provisions seemingly place employers of every religious
faith in the untenable position of having to anticipate the reaction of each
employee, taking into account each employee s individual religious beliefs, to
every manifestation of religious expressmn in the workplace.

Freedom of religion is specifically protected by the first amendment and

- therefore has Constitutional significance that cannot be ignored. We are not
convinced that it is wise to simply transpose the Guidelines developed for
sexual harassment to harassment on the basis of religion as the nature and
the magnitude of the problems are very different. While the pervasiveness of
sexual harassment and the lack of recourse for many of its victims has been
well-demonstrated, there is very little evidence that relxglous harassment is a
ma)or problem in the modern workplace

Moreover, we are concerned that in promulgatmg the Guidelines, the EEOC
failed to consider the significance of the recently enacted Religious Freedom
Restoration Act (RFRA), P.L. 103-141 (November 16, 1993). RFRA prohibits a
law from “substantially burden[ing] a person’s exercise of religion” unless the
government can demonstrate that the law is the least restrictive means of
furthering a compelling government interest. We fear that the broad
definitions of the Guidelines may suppress non-harassing religious
~expression in the workplace to an extent that may not be justified under the
strict scrutmy contemplated- by RFRA.

The proposed Guidelines, as apphed to religious discrimination, go far
beyond existing law and may result in a workplace in which religious
expression and religious freedom are suppressed, which is not the intention
of either Title VII or. the U.S. Constitution. Since the guidelines cover several
categories of harassment in addition harassment based on religion, it would
be awkward and cumbersome to reword the proposed Gmdelmes to address
these concerns.

Therefore, we urge The Comrmssxon to delete the category of rehglon from
the proposed Guidelines.

%mg =24 )7%4 nd ,




S Gl







et

DECEIVER

P

--FEB 18 199‘0

! Bl )
- Office of Communications
-~ Washington, DC



- -

: , ]
SENT BY . 4-13-34 5 3:10PM ; : N EFOC-0CLA: % 2/ 2

287H DISTRICY, CALIFORNIA B ‘A A o £201 RAYRURY HOUBE oFFICE BULONG
COMATIES: ' ‘ ! o, . ““?’“"”‘_
rononarrans - ONGress of the Wnited States  wveorm
S scousrrs . House of Representatioes S
| il ~ AWashington, PE 2055-0526 |
| HOWARD L. BERMAN (} / 7% C{®7/

april 7, 1994 @ci‘/ U

,nr. Tony' E. Gallegos , T : ,
Acting Chairman o é?
Egqual Employment Opportunity Commission

1801 L Street N.W.

washington, DC 20507

Dear Mr. Chairnqn;'

I am writing with some embarrassment tc disassociate myself
- from a letter dated February 15 and addressed to you concerning
the Commission's Proposed Consolidated Guidelines on Harassment
‘Baged on Race, Color, Religion, Gender, National Origin, Age or
« Diaability, 58 Fed. Reg. 51,266 (Oct. 1, 1993).

I indeed signed the letter initiated by my colleague Rep.
XcKeon, but in all candor I must say that x did so by mistake.

I realized my error even befora I raecaeived the response
dated March 22 from Philip B. Calkins, but his explanation
reinforces my determination to disassociate nyself from the joint
Congresaional letter.

For the record, 1 urge you ng; to delete religion from the
Guidelines. I certainly do pot question whether religious
2arassment occurs in the workplace, I know for a ract that it

06s. : . 5

The Proposed Guidelines have been criticized as compelling a

» religion—free workplace, but in my view that is not the case.

The mere expression of religious belief is protected, while

conduct which goes beyond that to disparage or denigrate the

religion or beliefs of others is not. It is entirely appropriate

for the agency responsible for enforcing Title VII's prohibition

on discrimination on the basis of religion to make clear to

employars that the latter conduct is 1mpormissiblo. :

‘The foregoing, and not the February 15, 1994 letter, is an
accurate reflection of my views concaerning the Proposed
‘Guidelines. I request that this letter be made a part of the
record in the COmmission’a rulemaking. ’ A

ELB/bs

PRTIO DN RECYCLED PAPER
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March 22, 1994

The Honorable Howard P. (Buck) McKeon
U.S. House of Representatives
ﬂashington DC 20515

Dear Congressman ncxeon.

This is 1n response to your letter datad Pebruary 15, 1994,
expressing concern about the inclusion of religion in our
. Proposed Consolidated Guidelines on Harassment Based on Race,
Color, Religion, Gender, National Origin, Age or Disability, 58
Fed. Reg. 51,266 (Oct. 1, 1993). We appreciate your comments and
will f£ind than useful in determining the scope of needed -
clarifications to the Proposed Consolidated Guidelines.

Initially, we note that the Commission is an enforcement
- agency; our purpose is to enforce the law created by Congress to
effectuate congressional intent. Therefore, in investigating and
processing charges, and in developing policy and formulating -
Guidelines, the Commission applies the law as written. As the
preanmble to the Proposed Consolidated Guidelines notes, the :
Guidelines are intended merely to explain this existing law --
they are a restatement of rules enunciated by court cases,
Commission decisions and guidelines. Interpretive Guidelines
issued under Title VII create no new obligations.

As you are awvare, in enacting Title VII of the Civil Rights
Act of 1964, as amended, 42 U.8.C. § 2000e ot geg., Congress
prohibited discrimination on the basis of race, color, religion,
gender or national origin. The Supreme Court has repeatedly
noted that Title VII "on its face treats each of the enumerated
categories exactly the same.® pPrice Waterhouse v, Hopkins, 450
U.S. 228, 242 n.9 (1989) (Brennan, J., plurality); see
EQ:klizx_ﬁxn;‘_InQL. No. 92-1168 slip op. at 4 (Nov. 3, 1993).

‘Title VII’‘s ban againat discrimination includes a ‘
prohibition on discriminatory “terms, conditions, or privileges
of employment.® For over twenty years the federal courts and the
Commission have held that harassment based on a statutorily
protected classification is a discriminatory term or condition of
‘anploynant and thus is prohibited by Title VII. Harassment based
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on religion violates the law in the same manner as harassment
based on other protected bases. See, e.9., Weiss v, United
States, 595 F. Supp. 1050, 1056 (E.D.Va. 1984) (“"when an amployee
is repeatedly subjected to demeaning and offensive religious
slurs before his fellows by a co-worker and by his supervisor,

- such activity necessarily has the effect of altering the
conditions of his employment within the meaning of Title VII').
Like harassment on other bases, religious harassment will not be
found unless the challenged conduct is hostile or denigrating on
the basis of religion and is sufficiently severe and pervasive to
alter the conditions of employment.

Thus, it is not religious harassment for a supervisor or a
co-worker merely to state his/her religious affiliation. Nor is
it religious harassment when an individual wears a yarmulke, a
turban or a cross to work. The Commission recognizes that
expression of one’s own beliefs is far different than disparaging
the religion or beliefs of others. Use of the reasonable person
test in the Guidelines is intended to account for this. For
sxample, & reasonable person would not find placement of a Bible
or the Koran on his/her supervisor’s desk to be hostile and
intimidating. Nevertheless, because your comments and others
‘have indicated that the Guidelines may be misinterpreted, the
Commission will consider how to alleviate such misunderstanding.

¥We note your concern that the Commission cited Meritor
, 477 U.S. 57 (1986), a case involving

sexual harassment, for the proposition that "Title VII affords
employees the right to work in an environment free from
discriminatory intimidation, insult, and ridicule." While
Meritor did involve a cause of action based on sexual harassment, .
the Court indicated that it was applying principles applicable to
other bases covered by Title VII. The Court specifically
endorsed the principle that creation of a hostile environment
based on discriminatory racial, religious, national origin, or
sexual harassment constitutes a violation of Title VII. See jid.
at 66. It should be noted that, more recently, the Court in
Harris v. Forklift Sves., Inc., No. 92-1168 slip op. at 4 (Nov. 9,
1993), reiterated the position that harassment on the basis of
race, color, religion, gender or national origin constitutes a
violation of Title VII.  See also id., at 2 (Ginsburg, J.,
concurring) ("Title VII declares discriminatory practices based on
race, gender, religion, or national origin equally unlawtul").


http:acco'&l.nt
http:of-oth.rs
http:differ.nt
http:hara.sm.nt

The Honorable Howard P. (Buck) McKeon
Page Three : -

~ In addition, you suggest that application of the "reasonable
person in the same or similar circumstances test® will require
employers to consider the religion of every single person in the
workplace before these employers may express religious views in
any wvay. Again, harassment law would not even be implicated by
expression that does not denigrate or show hostility toward those
with other beliefs. On the other hand, to the extent that the
conduct at issue consists of epithets that denigrate others, it
seens likely that reasonable people of all faiths would f£ind such
conduct offensive. 1In any case, the Commission’s intent in using
the “reasonable person in the same or similar circumstances test"
was not to make new law. Thus, in issuing any final Guidelines,
th: Commission will consider how to address the concerns you

xa s‘do '

- Your letter also questions whether religious harassment is a
particular problem in the modern workplace. Although the topic
of sexual harassment has recently received much attention, other
forms of invidious harassment, including religious harassment,
unfortunately do exist. Indeed, one reason that the Guidelines
were promulgated was to alleviate public confusion about whether
harassment on other protected bases was illegal. Religious .
harassment does occur and does have concrete effects on the
victims. Sce, e,9.,, Turner v, Barr, 811 F. Supp. 1, 2 (D.D.C.
1993) (religious harassment found when plaintiff’s co-workers and
supervisors made negative references about Jews to plaintiff, who
was Jewish, and made jokes about the Holocaust).

With respect to the Religious Freedom Restoration Act, we
note that at the time the Notice of Proposed Rulemaking was
issued, the Religious Freedom Restoration Act had not yet been
snacted. Accordingly, as we review the Guidelines we will '
consider what impact, if any, the Religious Freedom Restoration
Act will have on then. o S

' We note that the Commission has never taken the position
that an individual is not entitled to exercise his/her religious
freedom in the workplace. In fact, the Commission has brought
suit to regquire employers to accommodate an individual’s desire
to wear yarmulkes and turbans in the workplace or to be excused
' from Sunday work in order to worship, unless the accommodation
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would cause undue hardship. Title VII does not, however, permit
- one individual’s practice of religion to interfere with another
individual’s right to a workplace free of hostility. Cf.
Sherbert v, Verner, 374 U.S. at 409 (Court implies that its
- analysis in free exercise case might have been different if
appellant’s right to free exercise 'abridge[d] any other person’s
.xoligioul libertiesv).

Your letter suggests that religion be deloted from the
‘Guidelines. The Commission will consider your suggestion. We
note, however, that the purpose of the Guidelines is to inform
- employers and smployees of their respective responsibilities and .
rights. Even if the Guidelines do not mention religion,
employers are, as a matter of law, obliged to maintain a
- workplace free of religious harassment. For example, if an
individual is taunted, teased and denigrated because s/he has’
stated at various times that s/he attends church on a regular
. basis, or has professed devotion to a Supreme Being, a hostile
environment on the basis of religion may have been created under
existing law. To the extent that, as your comments suggest,
claritication is necessary to achieve the goal of accurately
informing the public, modifications will be made. However, the
Conmission will have to consider whether deleting religion from
the Guidelines may mislead an employer to believe that s/he has
no obligation to protect employees from such religious based
hostility. ‘

Again, ve appreciate your comments; they.wiil be quite
helpful in our deliberations. We hope this response is helpful

‘ ERChe

Philip B. Calkins.
Acting Director of COmmnnications
and legislative Affairs



 SENTBY: - | 6-14-94 ;10:498M : - EEOC+ 1202 456 7028:% 2

sowestonB3 | Request for OMB Review

{Rev, Septamber 14ILY)

lmportant : . : ‘ .
- Read instruclivns before completing form. Da nat use the some 5F 83 Sand thiree copics of this farm, the material to be reviewed, and for

ta request both an Executive Order 12281 review and approval utder paperwork-—three copies of the supporting statement, to:

the Paperwork Reduction Act. )

Answer all questions in Part |, If this wquest is for review under £.0. . Oftice of Information and Regulatory Affairs
12291, complele Part 4 and sign the regulatory certitication. It this Otfice of Management and Budget
tequest is far approvial under the Paperwnrk Reduction Act and § CFR -+ Attention: Docket Library, Room 3201
1320, skip Part 1, complete Part 1l and sign the paperwork certification. Washmgton DC20503 .

" PART I.—Complete This Part for All Requests.

1. Decartmointyagency ana Hureaujotfice anginaling request T ' T B ; T T 2. Agency code
Equal Employment Opportunity Commision - 1 3 0 4 6
3. Name of parson who can Fest Brswer quesLiors (egarding this req\n.st T T T ) , Te!ephonc number =

Dianna B. Johnston, Assistant Lega] Counsel e S 202 66%4679
) A.Tatieofm!‘ormatmnmk.cuonm tu!emakmg ) A ’ ‘

Guidelines on Hara';sment Basad on Rac:e. Color Religion'. Gender, National Or‘igin, Age, or
D:Lsabll'n.ty : . : . ‘ .

Y legat autharily Tar information collectian of rule (oile Um!Pd Stare.s Codc Putmr {aw, or Exer:um Order)

42 g __2000e-12 - — . . e
6. Atfected public fcheck ali that apply) : . ' .5 K] Federal agencics or employees
11T Individuais o households A 3 L Fanms s 6 .[J Non-profit institutions
2 K stateor locaiguvemments 4 K] Busmesse or other for: ;:rom 7 r:l Smail busmcsses ororgamzauons ~

'PART . ——Complete Thls Part inmr i the Request is for OMB Review Under Executive Order 12291

7. Regutation identitier !\umr.mr (Rm)

e it e — v e e et O Nonpass'gnedm .
B. Type of submission (check ooe in parhcategary) o ’ Ty ofrevlewrcquested
Crassification Stage of development &] Standard
1 D Miyor o 1 E(] Proposed or diatl o 2 0 Pending
2 Kl nonmajor - 2 L] Finalorinterim finat, with prier proposal 3 [J Emergency
' 3 D Final or intersm tinal, withaut prior proposal 4[] Statytory or judicial deadline
8. CFR section affected ’ ' T ' T o
CFR . .
10. Doesth:s regulation Lnntam reportungor recordkeepmg requucmsnbthax !equm- OMB aupwwl!under the Paperwork Reduc!wu Act ' : .
and5CFR13207 . _ , , A Y 0 R~ .
"11.1f 3 major tult, is there a regulatory Impact analysis attached? ~ . N°t ma3°r rule 0 L 1llyves 20w
lf"No,';didOMBwaiweiheanalysiﬁ RN L, :‘._ e I I A I A - § B Yes a [Ine

Certification for Regulatory Submissions

In submitting this request for OMB review, the aulharized regula!ory contud and the progrom., official certity that: the requutements c( E.0.12291 and. any applicable
policy directives have been complied with.

_Slgnatoreot program olficial T - Tate / /
Fllzabeth M. Thornton, Act:mg Leqa1 Counsel {/Z /7 /"- : / / Y 73

Signoture of athoried re gul.;tory contaet -

‘ Dat >
‘Elizabeth M. Tnomton, Art.mg Legal Ccune.c,l fé/ ’/ ‘ﬁ\ )/'ZI 7¢/ > _ .? 7/( Y/ZX
1Z. (OMB use nnfy) ) )

Previous ditions opsolele . ) L 81108 o © . $wndard Form 83 (itiv. Y-83)
NSN 7540 00-634.4034 . o . ) ' ’ Prascribed by OMA
. : . o SCFR 1320 and £.0, 12291


http:rule�(c�,ii'!1f1itp.c1
http:Disabili.ty
http:cOlTlplp.te
http:6-14-.94

) SENT;BYt

6-14-94 110:50AM - EEOC- . 202 456 7028:% 3

‘ ‘ U S. EQUAL I:MPLOYMCNT OPPORTUNITY COMMISSION
M Washmgton D. C 20507
i a%? . | o

September 2, 1993
MEMORANDUM

TO: ' Tony E. Gallegos
. Chairman P
' FROM: llzabetékﬁ/ Thorntoé? o
ctlng Legal COunsel : ‘
SUBJECT: Notice of Proposed Rulemaklng Guidelines on. Harassment

Based on Race, Color, Religion, Gender, National Origin,
Age, or Disab111ty

The subject document is attached for your signature. It was
approved by the Commission on July 14, 1993, has been_tranéﬁittcd
pursuant to zxecutivé Ordér 1206?1and'subseqUEntiy approved by OMB.
In prder.foriit to”bé published in the Federal Register, we must

forward three (3) signed original copies.

If you have any questions} please ball me at 663-4638.
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Information Statement on EEOC Gﬁideltnea ana Opinions

One of the tools the Equal Employment Opportunity Commission (EEOC) -
employs in carrying out its enforcement responsibilities for the
various c¢ivil rights statutes under its Jjurisdiction is the
issuance of guidelines, which are published in the Federal Register
and codified in the Code of Federal Regulations. While Commission
guidelines do not have the force and effect of law or regulatjons,
they serve several significant purposes.-

The Commission has traditionally used guidelines as a means of.
stating for the public’s information its position on a variety of -
employment discrimination issues. Guidelines, in effect, serve to
put affected parties on notice of how the Commission interprets the
law and how it will apply it in cases brought before it. Thus, by

- means of guidelines, both entities covered by and subject to the
federal laws and individuale whose rights these laws protect may
make - 1nformed decisions about contemplated employment actions and
avoid unnecessary and costly 1nvolvement with the legal systenm.
However, should a legal action arise, courts are not bound by .
Commission guidelines. Courts, in their discretion, may give"
Commission guidelines the deference the court feels is deserved,
ranging from great weight to none. ~

- Although the Commission is not statutorily or otherwise raquired to
publish proposed guidelines for notice and comment, the Commission
has always sought public comment on its guidelines. It has done so
in the deeply held belief that guidelines benefit from and are
strengthened by the insights, perspectives, and. practzcal
~suggestions offered by the public. , _ ' ‘

The two-way - exchange of information created by the CQmmisslon's
publication of proposed guidelines for notice and public comment
folloved by issuance of the final (and often revxsed) guidelines
for public information makes guidelines a unique enforcement
vehicle. No other Commission policy document provides the same
level of public access, in terms of either input or avaxlability.
Other issuances -- for example, EEOC Compliance Manual sections or
enforcement . guidances -- although available to the public,. are
primarily for znternal etaf.f use in. processing discrimnation
charges. ‘ , .

In contrast to guidelmes, which have "universal application,
‘written interpretations or opinions by the Commission  (known as
opinion letters) have extremely narrow applicability. opinion
letters have legal significance only to the persons or entities to
wvhom they are issued. As provided by statute, opinion letters
provide that specific person a ‘defense against 1liability for
actions taken in good faith, in conformity with, and in reliance on -
- the chm:Lssion s written opinion. Opmion letters, however, are
issued only in rare and exceptional circumstances. Further,
because. of their. fact-specific nature, they have limited
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precedential value even though they are published and available to

the public.

?

Unlike opinlon‘léttéfs,,advisory'or informal opinions have no legal

significance and do not insulate the recipient from liability under
the law.  Informal opinions are not issued by the Commission itself
but, rather, by a Commission official or representative. .Such
opinions are provided. in the course. of routine correspondence,
-offer general information, and have no precedential wvalue.
Informal opinions are private in nature and limited to . the
addressee. B :

Because of the use of notice and comment dn the proposed harassment

guidelines, Commission staff recognizes, based on those comments, -

that there is considerable confusion concerning the intent and the
scope of the guidelines. As a consequence, Commission staff has
become increasingly aware that any final guidelines that are issued
need clarification. For this reason, it has been: suggested that
Questions and Answers be appended to the guidelines. Such  an

approach was followed in issuing the Commission’s Pregnancy

Discrimination Guidelines in 1980, and it greatly clarified the
guidellnes themselves.

EEOC. Office of Legal Counsel
6/3/94 :
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. *“Heating Degree Days", the phrase “and

* Cooling Degrea Days”.

‘Dated: August 17, 1993.
Joseph Shuldiner, .-

AsswtanlSocmtazyféEPubhcana‘Indmn ‘
Housing.

[FR Dac. 93—23233 Filed 9-30-93; 8:45 am]
SRLING COOE €210-33-4

. EQUAL EMPLOYMENT OPPORTUNITY.
COMMISSION

'”CFRPM160‘9

Guidelines on Hamssmem Baaed on
Raca, Color, Rellglon, Gender, Natlonal
Origln, Age, or Diublllty

AGENCY: Equal Employment S
. Opportunity Commission (EEOC).
ACTION: Notice of proposed rulemaking,

SUMMARY: The Equal Employment
Opportunity Commission is issuing

_Guidelines covering harassment that is
based upon race, color, religion, gender
{excluding harassment that is sexual in -
naturd, which is covered by the -~ -

-Commission’s Guidelines on
Discrimination Because of Sex), mﬁonal
origin, age, or disability. The

Commission has determined that it .~

would be useful to have consolidated
delines that set forth the standards
r determining whether conduct in the
workplace constitutes iliegal harassment
“under the various antidiscrimination -
statutes. Thus, these Guidelines .
consolidate, clarlfy and explicate the
Commission’s position on a number of -
issues relating to harassment. The
Guidelines supersede the Commiission's
_Guidelines on Discrimination Because
of National Origin. :
DATES: Comments must ba received by
November 30, 1993,
ADDRESSES: Comments should be
addressed to the Office of the Executive -
N“t!. Washiigt&n;n DC o807,
Stmet, 20507
Copies of comments submitted by the
licwillbeavailableformﬂewatthe
Commission s library, room 6502, 1801
L Street, NW., Washington, DC, between
of this notice of
are.available in ollowtng alternative
- formats: Large print braille, electronic
file on computer disk, and audio tape.
Copies may be obtained from the Office
" of Equal Employment Opportunity by
calling [202) 6634895 {voice) or 202)
663—4399 (TDD).
FOR FURTHER INFORMATION CONT, ACT:
Elizabeth M. Thomton, Deputy Legal
Counsel, or Dienna B. Johnston, -
Assistant Legal Counsel, Office of Legal

.Commission has

' disabxhty

. ‘conditions of em

" Discrimination Because of National

Counsel, EEOC, 1801 L Street, NW.,
Washington, DC 20507; telephone (202)
6634679 (voice) or [202) 663—?026

(TDD). RN
. BUPPLEMENTARY INFORMATION: This

proposed rule is not & major rule for
P @ of Executive Order 12291.
e Commission has long recognized

" -that hmssmam on the basis of race,

color, religion, sex, or national origin
violates saction 703 of title VII of

Civil Rights Act of 1964, as amended 42
U.S.C. 20006 ef seq. {title VII). The
recognized that
harassment based on age is prohsbxted
by the Age Discrimination in |
Employment Act of 1967, as amended, .
29 U.5.C. 821 ¢t seq. (ADEA). The

-Commission has interpreted the - -
- . ‘Rehabilitation Act of 1973, as amended.,
- .20 U.S.C. 701 et seq.

: .. and the Americans
with Disabilities Act of 1990, 42 U.S.C..
12101 et . (ADA), as prohibiting

on a person’s
arding the ADA, see
e Commission's

§1630.12 of
Equal Employment

tions on

‘Opportunity for Individuals With

Disabilities, 56 FR 35,737 (1991)
{codified-at 29 CFR 1630.12) (1992).
For more than twenty years, the

- federal courts have held that harassment I

violates the statutory prohibition against
discrimination in the terms and
loyment.t The
Commission has held and continues to
hold that an employer has e duty to
maintain a working environment free of

-harassment based on race, color,

religion, sex, nationa! origin, age, or
disability, and that the duty requires -
positive action where necessary to
eliminate such practices or remedy their
effects. The Commission has previously

- {ssued guldelines on sex-based

harassment that is sexuael in nature,
EEOC Guidelines on Discrimination

' Because of Sex, 28 CFR 1604.11 (1892},

and guidelines on national o
harassment. EEOC (;uidelimarsl%lrxl1

zscmxsose 1892). -—j

several reasons, the Commission .
hes detormined that there is 8 need for

~ new guldelines that emphasize that
- the hours 0f 9:30 a.m. and § mr.m. Copias“

“-ns’o:.o;..mmo; &‘OC.‘S(P‘zdm(S::Ck
(segregation of employer’s patients oo the
basis of national origin could create discriminatory
wurkcm‘!mmfnfs -nmodumployeo
tions, end privileges of her

’ E&I:OYMO. cert. denied, 408 U.5. 957 (1973)‘

oremen’s Ass'n, 513
mdm (sth(:ir)(bymdallywﬁng union
denied equal employm:
hmntﬁu because of the psychologlcnl ham
danied, 423 U.S. 994 (1975); Waiss
v. United States, 89S P. Supp. 1050 (E.D. Va. 1984)
(pamnodmofuugiom urs and taunts by co-
worker and supervisor against plaintiff violated
plaintiffs right to non-discriminatory terms and
conditions of employment). ;

o~
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- Guidelines will be incorporsted into

" interaction that are to some extent

 Jocksonville
(M.D. Fla. 1991)
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lmrassment based upon race, color,
religion, gender,2 age, or disability is
egregious and prohibited by title VIL the
ADEA, the ADA, and the Rehabilitation
Act.? First, the Commission has
determined that it would be useful to
have consistent and consolidated
delines that set forth the standards

determining whether conduct in the

workplace constitutes illegal harassment
under the various antidiscrimination
statutes.’ Second, because of all the .

. recent attention on the subject of sexual

harassment, the Commission believes it

" important to reiterate.and emphasize

that harassment on m{ of tho bases
covered by the Fede

' - antidiscrimination statutes ls unlawful

Third, doing so at this time is :
particularly useful because of the recent
enactment of the Americans with -
Disabilities Act. Fourth, these
guidelines offer more detailed
information about what is prohibited
than did the national origin guidelines.
Finally, they put in guideline form the
rule that sex harassment is not limited
to harassment that is sexual in nature,

. but also includes harassment dueto

genden-based
‘Section 1606.8 of the Natxonal Ongm

and superseded by these prop
Guidelines on Harassmentt.h does
not mpreaent a change in the
Commission’s position on harassment;
rather, it is an effort to combine and

Sexual harassment caritinues to be
addressed in separste guidelines
‘becauss it raises issues about hurman

unique in com n to other
harassmentangfgw us, may warrant

‘2There are forms of barassmant that are gender-
based but non-sexual in nature. See Holl v. Gus
Construction Co., 842 F.2d 1010, 1014 {6th Cir,
1988) (harassment that is not of a sexual pature but

. would not have occurred but for the sex of the - -
. victim is actionahle under title VIII); Robinson v.

Shi , 760 F. Supp. 1488, 1522
behavior .
saxually explicit content but directed at women and

nddvttodbyn!mu women {s sex

describe only conduct of a sexmal nature. These
guidelines simply state the applicable

proposed
" rule i guideline form. See Hall v. Gus Construction

Co., 842 F.24d 1010, 1014 (8th Cir. 1“8) (EEOC
Guidalines

htheuudnddmd
Bank v. Vinson, 477 U.S. 87, 65-806 (1886)

. (discusses principles of hostile environment

bharassment in racial and national origin
haressment cases and spplied to ux\ul
haressment).

" criteria for det

. intimidating,
_ environment; (ii) has the
effoct of unreasonably interfering: with
. an individual’s work performance; or

.. {ntimidating, hostile, ar ebusive work
-environment. The standard is whethera

.. separate emphasis. In addmon to the

guidelines, more extensive guidance on
sexual harassment can be found in _
EEOC Policy Guidance No. N-815-050,

“Current Issues of Sexual Harassment,”

. March 19, 1990 (Sexual Harassment

Policy Guidance). The Commission's
Sex Discrimination Guidelines remain
ineﬂ’ectandthar;is no change in the -
Commission's regarding sexual
harassment. poy

Proposed §1609.1(a) reiterates the _
Commission's position that harassment
on the basis of race, color, religion, . .
gender, national origin, age, or disability
constitutes discrimination in the terms,
conditions and privileges of .
employment ang. as such, violates title
VII, the ADEA, the ADA, or the :
Rehabilitation Act, es applicable. The
Supreme Court, in Meritor Bank-
v. Vinson, 477 U.S. 57 (1886), endorsed .
the Commission's position that title VII
affords employees the right to work in
an environment free from
discriminatory intimidation, insult, and -

ridicule. See also Patterson v. McLean

Credit Union, 491 U.S. 164, 180 (1989)
(Court acknowledged that racial =
harassment -was actionable under
section 703(a)(1) of title VII). :
Proposed §1609.1(b) setsouuhe
armining whether an -
action constitutes unlawful behavior.:
These criteria are that the canduct: (i)

Has the purpose ar effect of creating an

(iii) otherwise adverssly affects an

~ individual's employment opportunities. -

It also defines and gives examples of

. the types of verbal and physical conduct

in the workplace that constitute : -
harassment under title VII, and ADEA,’
the ADA, and the Rehsbilitation Act. -

.. Actionable harassment includes

harassment based on an individual's .
race, color, religion, gender, naltlional
origin, age, , a8 well as on
the rac:.sgolor. rallgio::y. gender, nntional
origin, age, ar disability of one's - '
relatives, friends, ar associates.
Proposod § 1609.1(c) sets forth the

 standard determin!ngwhstherthe g
. allegedhmssingcondudissuﬁdenﬂy

savere or pervasive to alter the
conditions of employment and create en

reasonable parson in the same ar similar
dircumistances would find the -

challenged conduct {ntimidating,
hostile, or abusive. In determining

. whether that standard has been met.

consideration is to be given to the
perspective of individuals of the

* claimant's race, colar, religian, gender,

‘Recent case
.. emphasizes the importance of
‘considering the perspective of the

. court observed, appl

: comman' . *"924F

“conduct

hostile, ar offensive work :

.curiae brief op

. nevertheless, they
'~ isolated instance of i

e employment relationship end createa

national . age, or digability.«

w on this issue

victim of the haressment rather than

- adopting notions of acceptable behavior

that may prevail in a particular .
workplace. See, e.g., Ellison v. Brady,
924 F.2d 872, 878-79, 55 EPD { 40, 520

{oth Cir. 1991). Robinson v. Jacksonville

Shipyards, 760 F.Supp.. 1486, 55 EPD

9 40,535 (M.D. Fla. 1991). As the Ellison
existing -

standards of acceptable vior runs

the risk of reinforcing the prevailing

level of discrimination. “Harassers
. could continue to harass merely because

a particular discriminatoxx practice was
at 878. '

The Commission explicitly rejects the

noﬁon that in order to prove a violation,

the plaintiff must prove not only that a

reasonable would find the

ciently offensive to create

a hostile work environment, but also

that his/her psychological well-being

was affected: Compare Harris v. Forklift
Systems, ___F.Supp.____., 60 EPD
142,070 (M.D. Tenn. 1990) (plaintiff
must prove psychological m;ury] affd

curiam,

| ﬁrz.on (6th Cir. 1992). with Elbson v.

Brady, 824 F.2d 872, 878 n.1 (9th Cir.

11991 (Ylaintiﬁ need not demonstrate

ological effects). The Supreme
Court has ted certiorari in Harris,
U. S , 60 EDP 942,072

* (1993), end the Commissionhas}oined o

the ent of Justice in an amicus
osing the Sixth Circuit
rule. Brief for the United States and the

EEOC (Apnl 1993) (No. 92~1168).
As noted above, the determination of .

. whether the complained of conduct

" violates antidiscrimination laws turns
.on its severity and
_factors interact. Courts do not typically
_find violations based on isolated or

pervasiveness. Those

sporadic use of verbal slurs or epithets; -
thaten |
elarly when porpetted by s
Pﬁrﬂ y when perpetrated by a
corrode the entire

" - hostile environment. For example, a

' ‘m:r's isolated use of
: tory and patently offensive
‘racial epithets and slurs such as

s e‘:ﬁc” and “spic” may be enough to -

lish a violation. See, e.g., Rogers v.
Western-Southern Life Ins. Co., 792 F.
- Supp. 628 (E.D. Wis. 1892) (supervisor's
ent use of raclal comments such
ou Black guys are

A “too f'"ingd ‘{tobeinsxmce

Ommdndhmdstmxwiththuundud

' :lppl!odwouualhmmt.ummlnthe

Sexual Harassment Policy Guidance.
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, agents™ created a hostile work
enwmnmentl See also Daniels v. Essex
Group, Inc., 937 F.2d 1264,1274 & n. 4
{(7th Cir. 1991) (court noted that even .
where harasser was a co-worker, one
egregious incident, such as performing
KKK ritual in workplace, would create
hostile environment).

Under title VII, the ADEA, the ADA,
and the Rehabilitation Act, all

- employees should be afforded a working

environment free of discriminatory
intimidation. Thus, proposed
§1609.1(d} provides that employees
have standing to challenge a hostile or
abusive work environment even if the
harassment is not targeted specifically at
them. See, e.g., Rogers v. EEOC, 454 -
F.2d 234 (5th Cir. 1971} {discriminatory
work envirohment was created for -
Spanish-surnamed employee by ,
segregation of employer's patients on,
the basis of national origin), cert. - =

‘denied, 406 U.S. 957 (1972); Robinson v.

Jacksonville Shipyards, 760 F. Supp.
1486 {(M.D. Fla. 1991) (“behavior that is
not directed st a particular individual or
group of individuals, but is
disproportionately more offensive or
demeaning to one sex {can be :
challengegl )

Proposed § 1609.1(e) states that, in
detsrmining whether the alleged
conduct constitutes harassment, the )
Commission will look at the record as
& whole and the totality of the .
circumstances, including the nature of
the conduct and the context in which it .
occurs. Whether particular conduct in

garassmg in nature and
rises to the level of creating a hostile or
sbusive work environment depends
upon the facts of each case and must be
determined on a case-by-case basis.. -

Proposed § 1609.2(a) apphes agency

. ﬁ rinciples to the issue of employer -

iability for harassment by the

employer’s agents and supervisory ’
" “employees. The Supreme Court in

Meritor Savings Bank v. Vinson, 477
U.S. 57 (1886), declined to issue a

* - definitive rule on the issue of employer
liability for claims of environmental

harassment, but ruled “that Congress -
wanted courts to look to agency :
pnndples for guidance in this ma." Id.

Subsedzou (fof§ 1609.2(a) stntes that
the employer is liable where it knew or
should bave known of the conduct and

. failed to take immediate and

. appropriate corrective action. A written

~. . or verbal grievance or.complaint, ora - .
charge filed with the EEQOC, provides

actual notice. Evidence that the

harassment is pervasive may establish

constructive knowledge. . - . - .
Subsection (ii) states that the. .

- employer is lisble for the acts of its -

: employer. its agents, or su

supervnsom. regardless of whether the
oyer knew or should have known
of tﬂe conduct, if the harassing
supervisory employee is acting in an
“agency capacity.” It notes that the
Commission will examine the
circumstances of the particular
employment relationship and the job
functions performed by the harassing
individual in determining whether the
harassing mdnvndual is'acting inan
*‘agency capacity.’ _
fthe employer fails to atabhsh an
xplicit policy against harassment, or

. fal s to establish a msonably accessible

Erocedure by which victims of
arassment can make their complamts
known to appropriate officials, apparent
authority to act as the employer’s agent
is established. In the absence of an
explicit policy against harassment end a
complaint procedure, employees could
reasonably believe that a harassing
supervisor's actions will be ignored,
tolerated, or even condoned by the
employer. This is the same standard of
liability for harassment by supervisors
applied by the Commission to cases of

© sexual harassment. See Sexual -

Harassment Policy Guidance. .
Proposed § 1609.2(!)) provides that an
employer is nsible for acts of
‘harassment in the workplace by an
.individual’s co-workers where the

&eowes knew or should have lmown
conduct,wnless the employer can
show that it took immedisteend . - -
appropriate corrective action. This
section recognizes that an employer is
Vonly liable for. non-superviso ,
employes t where it was .

. aware or should have been aware of the

‘harassing conduct.. .-

Proposed §1609.2(c} prowdes that
because an employer {s obligated to.
maintain a work environment free of
harassment, its habxlity may extend to

acts of non-emge yees. K states thatan
" . employer may

responsible for the
acts of non-employees with respect to
environmental harassment of employees
_where the emplo er. its agents, or
“supervisory emplayees knew or should
have known of the condud and failed
to take immediate and appropriate -
corrective action, as feasiblé. Im
factors to consider are the extent of the
_employer’s control over thenon-. .
employees and the emplog'er s legal
mponsnbihty for the conduct of such

I
mmsxmz(d)mfmhma

e fComrmsswn ’s position that taking
.- measures to prevent harassment is the:
_ _best way to eliminate harassment. It

‘states that an employer should take all-
steps neoessary to prevent hirassment .

from oecnmn& including havmg an

: exphcn policy against harassment that

is clearly and regularly communicated.
to employees, explaining sanctions for
harassment, developmg methods to
sensitize all supervisory and non-
supervisory e é)loye% to issues of
harassment, and informing employees of
their right to raise and how to raise the
issue of harassment under title VII, the
ADEA, the ADA, and the Rehabilitation
Act. Establishing an effective complaint
procedure by which employees can
make their complaints known to
appropriate officials whoare ina
position to act on complaints is an -
important preventive measure.’

‘ Regulatory Flexibility Act V

roposed guidelines, if
pmmurgated in final form, are not
expected to have a significant economic

. impact on small business entities,
. within the meaning of the Regulatory

Flexibility Act, 5 U.S.C. 601 et seq.

List of Subjects in 29 CFR Part 1609

Race, color, religion, gender, national
origin, age, and disability

“ discrimination.

For the Commission.

Toay E. Gallqos.

-Chaumnn ’ C
For the msons set forth in the

" Preamble, the EBOC proposes to add 29

CFR part 1609, §§16091 and 1609.2, as
I’ollows

PART 1609—GUIDELINES ON
HARASSMENT BASED ON RACE,

" COLOR, RELIGION, GENDER,

NATIONAL ORIGIN, AGE, OR -
DISABILITY .

: 1609 1 Hamsmmn
1609.2 Employer Liabiluy for Harassment.

Authority: 42 U.S.C.2000e &f seq.; 29

+US.C. 621 ef seq.: 20 US.C. 12101, et seqs.

29USC 701, ef .

§1609.1 Harassment.

(a) Harassment on the basis of race,
color. religion, gender,1 national origin 2
‘age, or disability constitutes
discrimination in the terms, conditions,
and privileges of employment end, as .
such, violates title VII of the Civil Rights
Act of 1964, as emended, 42 U.S.C.
20000 et seq. (title VII); the Age ‘
Discrimination in Employment Act, as’

amended 29 U.S.C. 621 etseq (ADEA) '

. Thaaculdeliaas msex-based hamssment

that is non-sexual in nature. Sexual harassment s~

covered by the Commission’s Guidelineson

. -Dmimtnaﬁcnbecamo{&x.zscmwo-l 11
. ,‘{!992)

] 38acam {be]l:e more omnprehenswe. these

Guidelines supersede § 1606.8.of the Commission's - .

-Guidelines on Discrimination Because of Naticmal \

" .Origin. 20 CFR 1606.8 (1992).
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the Americans with Disabilities Act, 42
U.S.C. 12101 et seq. (ADA); or the
Rehabilitation Act of 1973, as amended,
© 29 U.S.C. 701 et seq., as applicable.

{b)(1) Harassment is v or physical
conduct that denigrates of shows
hostility or aversion toward en B
individual because of his/her race,
colar, religion, gender, national origin,
age, or disability, or that of his/her .
relatives, friends, or associates, and that:

(i) Has the purpose or effect of
creating an infimidating, hostile, or
offensive :vhork enﬂmnmezé;d [

(il) Has the purpose or o o
unreasonabl Ii’nterfm'ing with &n
individual’s work ormance; or
: (iif) Otherwise adversely affects an

individual's employment opportunities.

(2) Harassing conduct includes, but is
not limited to, the following: - :

(1) Epithets. slurs, negative

ing, or threatening, -

ting, or hostile acts, that relate
to réce. color, religion, gender, national
origin, age, or disability;® end

{il) Written or graphic matenal that -
denigrates or shows hostility or aversion
toweard an individuel or group because
of race, color, religion, gender, national
origin, age, or disability srid that is’
placed on walls, bulletin boards, or
elsawhere on the employer’s pmmises.
or(circ'x%lated i:;&tl‘h;f workplace.

c) The stan for determining
whether verbal or mfhysical conduct
relating to race, color, religion, gender,
national origin, age, or disability is
wfficiently severe < or pervasive to
-<reate a hostile or abusive work
environment is whether a reasonable
person in the same or similer
circumstances would find the conduct
intimidnﬁng ‘hostile, or abusive. The
“‘reasonable person” standaerd includes
consideration of the ve of
persans of the Mm 's race,

3 This includes m that to be " or

™ but that are wm:}mwngm
regard 1o recs, color, religion, gender, national
. origin, age, Of . Snellv. 8 County,
782 P.24 1004, 1008 (2d Cir. 1086] {dreasing .,
, prisoner in straw hot with sign
" epic” end “{plaintiff's] son”) Rochon v. FBL, 861
: 'f Supp. t548, m: ot m.ti'.&zm) “m A
madl, threats d m of defaced

pldnﬁ!!’s

hdzncuudmm'btngu mﬂ\mdm) ;
Life Ins.

Cocrar¥ %mww
. Bupp. L) s
denﬁdm:?aum a8 “niggar”

and “you Black'guys are too {***ing dumbiobe .

- insurance sgeuts,” crested & hostile work
savircamant). See also Daniels v. Essex Group, Inc.,

| 637 P.2d 1264, 1274 & n:4 (7th Clr, 1991) {court

" noted that even where barasser was & co-workar,
’ mWwWMumm )

- reasonably accessible procedure by-
' harassment

color, religion, éender. national ongm.
. ags, or disability. It 1s not necessary to .
mske an additxonal showmg of

chologi
s{ d) An employar. empioyment agency,
joint apprenticeship committes, or labor
m?e anization (hereinafler collectively
rred to as “employer”) hes an
affirmative duty to maintain a working
environment free of harassment on any
of thess bases.s Harassing conduct may
be challenged even if the complaining
employees(s) are not specifi
intended targets of the conduct.

{e) In determining whether the alleged o
conduct constitutes harassment, thie
Commission will look at the record as
& whole and at the totality of the
circumstances, including the nature of
the conduct and the context in which it
-occurred. The determination of the
legality of a particular action will be
made from the facts, on a caso-by-case
usoo_z Empioyer Hability for harsssment.

{a) A em Jsloyer is liable for its
conduct snd that of its agentsand -

supervisory employees with respect to

" workplace harassment on the basis of

race, color, religion, gender, nanonal '
origin, age, or disability:

1) 1) Whers the employer knew or -
‘should have known of the conduct and
* failed to take immediate and’
ap ropriate corrective action; or

&) oss of whether the :
loyer knew or should have known
lge conduct, where the baressing .

“agency cupacity " To determine

whether the harassing individual is -

. actingin an "agency capacity,” the

circumstances of the

employment relationship and the job

functions performed by the harassing

individual shall be examined.

“Ap t authority" to act on the

employer’s behalf ‘be established

-where the employer fails to institute an
explicit policy against harassment that

18 clsarly and regularly communicated .

T BunkSoaocyAcmogumlo e
TmnmmomanundOTmnmn ’

‘to employees, or fails to establish a
canmake

" their complaints known to appropriats
omdalswhominapoaiuontoac!on

{bf With mspect to condua hetwoen

co-wcrkem.anem loyer is responsible -

for acts of harasammt in the workplace
that relatc to raos. coler. mligion.

-s«wumnedmmmmoe
{racia] harassment), 731114 (religious herassmant),
. 71-2725 (gender-bessd harsssment), CCH EEOC
. Decisions (1973) Y 6030, 6347, and 6290, :
. respactivel Commmmmmacm
mcmnmumxmﬁmm .
barsssment).

Y

gender, national origin, age, or disability
where the emplo {er or its agents or
suparvisory employees knew or should
have known of the conduct, and the
employer falled to take immediate and -
riate corrective action.

employer may also be
responsible for the acts of non-
employees with respect to harassment of
employses in the workplace related to
race, color, religion, gender, national
origin, age, or disability where the
employer or its egents or supervisory
em loyees knew or ghould have known

e conduct and failed to take

immedmta and appropriate corrective

" action, as feasible, In reviewing these

cases, the Commission will consider the
extent of the employer's control over
non-employees and any other legal
responsibility that the employer may .
have had with respect to the conduct of

- such non-employess on a case-by-case

basis. -
(d) Prevention is the best tool for the
eliminetion of haressment. An employer

. should take all steps necessary to
" prevent harassment from eccurring,.

including having an explicit policy
against harassment that is clearly and

) regularly communicated to employeess,

laining sanctions for harassment,

exp.
- developing methods to sensitize all

supervisory and non-su
employees an issues of
employees of thelr right to

l'y N
ment, and

- raise, and the procedures for raising, the
_ issue of harassment under title VII, the
mpervisury employee is actinginan - - ADEA, the ADA, and the Rehabilitation

-Act. An empla should mvide an
effective comp. hich
" employees can mnke ‘their comp
. known to appropriate officials who are
in e position to act on them.
PR Doc, 8323869 Filed 9-30-93; 8:45 am]
BILLING COOK §750-01-M
DEPARTMENT OF THE TREASURY
31CFRPwt 103 ‘

mu

and Tranamitials of Funds by Financial o
tnstitutions; Correction ~ -

_AGENCY: Depaﬂmenml Offices, Treasury.
ACTION; Pro

d rule; correction;

extension of comment period. -

.. . SUMMARY: On August 31, 1993, the

ant of the Treasury (Treasury)
lished & Notice of Proposed
Rulemaking Relating to Transmittal
Orders for Funds Transfers and
Transmittals of Funds by Finanmal
Institutions. 58 FR 46021. The

Department of Treasury is making a
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specific leg:slation Under paragraph {c)(5](i}
of this section, the assignment of B to assist

‘the le?;slative affairs department in analyzmg

the bill and in drafting a position letter in

opposition to the bill evidences a p to. -

uence legislation. Based on these cts;
neither the activity of periodically
conﬁrmmg the procedural status of the bill
nor the activity of erpanng the routine, brief
summary of the bill before March 31 ...

) constitutes influencing legislation. Wxth

utgreriodwall confirming th
status of the bill on or aﬁer March
31 it is presumed, under paragraph {c)4) of

 this section, that E engaged in the activity-

solely to make or support the lobbying -
communication because the activity "
commenced in the same taxable year as the
lobbying communication. These facts

indicate that efter March 31, E determined - ‘
- the procedural status of the bill for the -

purpase of supporting the lobbying
communication by B and, accordingly, E

cannot rebut the presumption as it relates to
thxs actnv;ty

Examp e 8. Taxpayer Z prepares a report
that it is required ga state f;e to submit to
a state corporation commiswn Zsends a
copy of the report to its delegate in the state

legisiature along with the taxpayer's letter

opposing a bill that would increase the state
sales tax. Even though the letter to the -

delegate is a lobbying communication

(because it refers to, and reflects a view on,
specific legislation), under paragraph -
{c){s)(ii) of this section, the preparation of the

-report does not consmute influencing
-legislation.

Example 9. Taxpayer Y purchases an

circulation newsletter that provides
legislative updates on pro tax
legislation. Employees in Y's legislatwe
affairs department read the newsletter in
order to keep abreast of legislative
developments. Even if Y attempts to ~ -
influence legislation that is identified and -
tracked in the newsletter, under paragraph
{c)(S)}iif) of this section, the time spent by

. employees of Y reading the newsletter does .

not constitute influencing legislation.
{d) Specml imputation rule. If one .

* taxpayer, for the purpose of making or

supporting a lobbying communication,
uses the services or facilities of a second
taxpayer and does not compensate the '
second taxpayer for the full cost of the -
services or facilities, the purpose and’
actions of the first taxpayer are imputed
to the second taxpayer. Thus, for =~
example, if a tra e association uses the

-services of a member s employee, at no

cost to the association, to conduct ,
research.or similar activities to support
the trade association’s lobbying
communication, the trade association’s
purpose and actions are imputed to the
member. As a result, the member is

- treated as influencing legislation with

respect to the employee’s work in

' suppon of the trade association’s

lob ing communication. .
Ant:-avo:dance rule.lfa taxpayer.

alone or m coordination with one or

more other taxpayers, purposely .
structures its attempts to influence-
legislation to achieve results that are’ -
unreasonable in light of the purposes of .
section 162(e) and section 6033(e), the
Commissioner can take such steps as are -
appropriate to achieve reasonable

results consistent with the purposes of
section 162(e), sectxon 6033(e], and this"
section.

4] Eﬁecnve date 'I‘tus section is
effective for amounts paid or incurred
on or after May 13, 1994, Taxpayers
must adopt a reasonable interpretation

- of section 162(e)(1}(A) for amounts paid

or incurred prior to this-date.
Par. 3. In §1.162-20, paragraph (c)(5)

is added to read as follows:

§1 162—20 Expenditures attﬂbutable to
iobbying, political campaigns, attempts to
influence legislation, . ctc.. and mln
advertiging,
- « W - K3
(C) - % &« N .
{5) Expenses paid or mcurred after _
December 31, 1993, in connection with
influencing legislation other than

letters received after the comment |
period officially closed, it hes thus
demd“ed to formally extend the comment
period in order to give all partiesan
opportunity to express their views.
DATES: Comments must be recewed by

" . June 13, 1994.

_ ADDRESSES: Comments should be

: ‘addressed to the Office of the Executive

Secretariat, EEOC, 10th Floor, 1801 L.

" Street, NW., Washington, DC 20507. .
. Copies of comments submitted by the -
* public will be available for review at the

Commission’s library, room 6502, 1801
L Street, NW., Washington, DC, between
the hours of 9:30 a.m. and § p.m. Copies
of the noticé of proposed rulemaking are-
available in the follomng alternative
formats: Large print, braille, electronic
file on computer disk, and audio tape.
Copies may be obtained from the Office
of Equal Employment Opportunity by
calling (202) 663-4895 (vcuce} or (202]
663-4399 {TDD).

FOR FURTHER INFORMATION mACT :
Elizabeth M. Thomton, Acting Legal

- Counsel, or Dianna B. Johnston,

certain local legislation. The provisions _Assistant Legal Counsel, Office of Legal |

of paragraphs (c)(1) through (c)(3) of this
section are superseded for expenses
paid or incurred after December 31,
1993, in connection with influencing
legislation {other than certain local

" legislation) to the extent inconsistent

with section 162(e}(1){A) (as limited by
section 162(e)(2)) and §§ 1.162-20T(d)
and 1.162=29. ~

" Margaret Milner R.lchardson. )
" Commissioner of Internal Revenue.

|FR Doc. 9411613 Filed 5-10-94 11: 23 am)
BILLING CODE 4830-01-U . - -

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSCON :

- 20 CFR Part 1609

Guidelines on Harassment Based on

- Race, Color, Religion, Gender, National
" Origin, Age, or Disabllity - :

-AGENCY: Equal Employment

Opportunity Commission (EEOC).
ACTION: Proposed mle, extensxon of
comment period. :

SUMMARY: The period for commenting
on the proposed guidelinéson
harassment on race, color, .

" religion, national origin, age, or -

disapility (58 FR 51266, October 1,
1993) has been extended to June 13,

' 1994, After the comment period closed,
" the Commission received numerous -

comments and requests by individuals -

_to submit comments. Since the

Commission has mfoxmally been

" accepting and reviewing comments and

Counsel, EEOC 1801 L Street, NW,,
Washington, DC 20507; telephone (202)
663—4679 (voice) or (2021 663-——?026
(TDD). -

Tony E. Gallegos,

Chairman, Equal &npioymem Oppor:umty
Commission.

" IFR Doc. 94-11707 Filed 5-12-84; 8:45 am}
" BALING COOE §750-01-M

DEPAR?MENT OF THE INTERlOR

" Office of Surface anlng Reclamation

and Enforcement
30 cFR Part906 .
Colorado Permanent Ragulatory

*. Program
' AGENCY: Office of Surface Mming

Reclamation and Enforoement (OSM).
Interior. :

* ACTION: Proposed rule; public comment
, genod and opportunity for public
e

aring on proposed amendment.

" SUMMARY: OSM is announcing the -

receipt of a proposed amendment to the
Colorado permanent regulatory program

e {hereinafter, the “Colorado program”™)

under the Surface Mining Control and

‘Reclamation Act of 1977 (SMCRA). The
, proposed amendment consists of

revisions to the Colorado rules

- _pertaining to bonding of surface coal

. mining and reclamation operauons and.
revegetation success criteria for areas to

be developed for mdustnal commercial,
orresidential use.




U S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washmgton, D.C. 20507

FACT SHEET ON PROPOSED GUIDELINES ON HARASSMENT BASED ON RACE,
_COLOR, RELIGION, SEX, NATIONAL ORIGIN, AGE OR DISABILITY

1. The Guidelines were issued to help employers understand
existing law. Employers are constantly seeking guidance on these
issues. There were already Guidelines on sexual harassment and '
on national origin harassment, but none on race, color or
religious harassment or on the other bases covered by federal
employment discrimination statutes: age and disability. Because
of the recent emphasis on sexual harassment, it was important to
clarify the fact that workplace harassment was prohibited on any
~ and all of the bases covered by the laws the Commission enforces.

To omit religion from the Guidelines is likely to mislead

employers into believing that religious based harassment is
permissible.

2. SBince Title VII was passed in 1964, it has:been illegal to
subject employees to different and hostile working conditions
because of their race, color, religion, sex or national origln.
This is because Title VII prohibits employers from
"discriminat[ing] against any individual with respect to his
- -« « terms, conditions, or privileges of employment."

3. The Guidelines simply explain to employers the existing
rules about harassment. They were derived from case law, the
Commission’s pre-existing Guidelines on National Origin
Harassment, the Guidelines on Sexual Harassment and the Policy -
‘Guidance on Sexual Harassment. If clarifications are needed,
they will be made before any Guidelines are issued. -

4. cCritical point: Not all offensive conduct violates the law.
Harassing conduct rises to the level of unlawful discrimination
only when a reasonable person would regard it as hostile or

abusive.

5. Because the law is violated only when the complained of

" conduct is sufficiently severe and pervasive to be found hostile

or abusive, Title VII would not be implicated when a supervisor
merely tells subordinates that he or she is Jewish, Muslim,
Christian, etc. Reasonable people would not deem a statement of
‘'one’s own affiliation, by itself, to amount to severe or :
pervasive hostility to those who do not share the same belief.
Nor could it reasonably be deemed to be hostile to another’s .
religious beliefs to wear a cross or a yarmulke. It is one thing
to express one’s own beliefs; another to disparage the religion
or beliefs of others. In a diverse workforce, this is a critical
- distinction and is the heart of non-discrimination law.



6. The Commission hag never taken the position that Title VII
prohibits the statement of one’s own beliefs in the workplace.
To the contrary the Commission has repeatedly ruled that
employers must permit employees to wear yarmulkes and other
religious garb to work unless doing otherwise would cause safety
problems or other undue hardship. In addition, Title VII
explicitly permits religious organizations to employ individuals
of a particular religion to carry out the activities of those
entities. .

7. As the Guidelines explain, however, the law does protect
employees from having to endure severe or pervasive conduct that
is hostile or abusive on the basis of religion. This is merely
an extension of Title VII’s basic protection against
discrimination on the basis of religion. Thus, for example, an
employee has redress if s/he is subjected to repeated epithets or
insults hostile to his/her religion, just as an African-American
enployee has redress when subjected to repeated racial epithets
at work. This affords protection to employees of all-
persuasions. Thus, a Christian employee would have recourse
under Title VII if a “secular humanist" employer engaged in a
pattern of ridiculing the employee’s religious beliefs.

8. Although the public is most familiar with sexual
harassment, the rule that it is unlawful discrimination to make
work conditions hostile or abusive because of race, color,

. religion, national origin and sex, first arose in contexts other
than gender. 1In 1971, in a case called Rogers v, EEOC, 454 F.2d
234 (S5th Cir. '1971), cert. denied, 406 U.S. 957 (1972), a court
held that segregating Hispanic patients can create hostile and
discriminatory work conditions for an Hispanic employee, in
violation of Title VII.. See also Rodgers v. Western-Southern:
Life Ins., 792 F.Supp. 628 (E.D. Wisc. 1992) (statements that "you
Black guys are too f---ing dumb to be insurance agents" created a
hostile working environment), aff’d, -- F.2d --, 63 FEP Cases 694

9. The portion of Title VII quoted above in § 2 makes no
distinction between the various bases covered; race, color,
religion, sex or national origin. Neither have the courts.
Title VII has always prohibited employers from subjecting
employees to workplace harassment because of the employee’s
religion. For example, in Weiss v. United States, 595 F. Supp.
1050, 1056 (E.D. Va. 1984) the court said: "when an employee is
repeatedly subjected to demeaning and offensive religious slurs
before his fellows by a co-worker and by his supervisor, such
activity necessarily has the effect of altering the conditions of
his employment within the meaning of Title VII.™ ‘

10. The principle that employees have a right to "work in an

environment free from discriminatory intimidation, ridicule and
insult,® was recognized by the Supreme Court in 1986 in Meritor
Savings Bank v. Vinson, 477 U.S. 57, 65 (1986). Though ﬁeri;or

was a sexual harassment case, the COurt ‘made clear that it was



applying principles applicable to other classes covered by Title
VII. The Court specifically accepted the principle that creation
" of a hoatile environment based on discriminatory racial,

, national origin, or sexual harassment constitutes a
violation of Title VII. See jid. at 66. Just this year, in
Harris v. Forklift Systems, a sexual harassment case, the Supreme
Court indicated that all bases covered by Title VII are treated
the same. ‘See Harrjs v. Forklift Sys., Inc., No. 92-1168 slip
op. at 4 (Nov. 9, 1993); jid. at 2 (Ginsburg, J., concurring)
("Title VII declares discrxminatory practices based on race,
gender, religion, or national origin equally unlawful").
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pPraft Questions gnd Anpwers on the gﬁidelines on Harassment Based

on__ Rac Color Religion Gend National Origin e ' or
Disability ‘ ~ C

‘1. Q. Could it be considered. religious harassment if an -
individual. placed a Bible on his/her desk or wore a cross, a
turban, a yarmulke, a star of David or any kind of rellglous
taln.sman to’ work?

A. The Guidelines provzde that harassment is conduct that a
reasonable individual would view as severe or pervasive enough. to
create a hostile or abusive environment based on, .among other
~things, religion. It is inconceivable that a reasonable person
would wview as - creating a hostile or abusive environment an
individual’s statement that he or she belongs to. - a particular
church, placement of a religious tome like the Bible on a bookshelf
or desk, or another’s decision to wear a religious symbol to work.
Indeed, according to cases involving "reasonable accommodation,"
employers are required to accommodate their employees’ expressed
religious need to wear religious garb, provided that do:mg so would
not create an undue hardship.

2. Q. Is it permissible under the Guidelines for an employer to
conduct Bible study or prayer ‘'meetings in the workplace, even
though all of the md1v1duals in the workplace do not belong to the .
Bame rel:x.glon? : _ S

A. An employer would have the. rlght to' conduct such
meetings, provided that individuals who do not wish to attend or
take part are not forced to and are not penalized in any way by

their decision mot to attend. = See, e.g., EEOC v. Townley
Engineexing & Mfg., go . B539 ?‘ .24 610 (sth Cir. 1988).

3. Q. Do 'the ‘Proposed Guidelines affect an employer 8 freedom
to share hls/her faith with an employee?

A. The Proposed Guidelines are not intended to create any
new obligations on employers. They were derived from case law, the
Commission’s pre-existing Guidelines on National Origin Harassment,
the Guidelines on Sexual Harassment and the Policy Guidance on
Sexual Harassment and they merely explain to employers the existing
rules about harassment. Accordingly, the Proposed Guidelines do
not alter an employer’s existing right to exprese rellglon in the
workplace. .

4. . Q. If a m1perv13o,r who constantly preaches the benefits of
.his/her religion repeatedly asks subordinates to accompany him/her
to religious services and the supervisor is constantly rebuffed
could a charge of harassment ultimately be asserted?

A. - This is a fact dependent questlon. As the Proposed
Gu:.del:mee note, the totality of the circumstances will be
considered in making such a determination. But, if employees make



clear that such invitations are unwelcome and the supervisor
persists in pressing his/her religion on his/her subordinates,
existing principles of harassment law suggests that a cause of
actlon for harassment could be asserted

5. Q. Could one incident, such as plac;mg a mug with an
offensive symbol such as a swastlka on one‘s desk, constitute
harassment° :

A. It is extremely unusual for one instance of hostile
conduct to violate the law, but when the conduct is especially
hostile it may do so. Some symbols are so patently offensive or
abusive that any reasonable individual would conclude that they
polluted the workplace environment. See Yudovich v. P.W. Stone,
839 F. Supp. 382 (E.D. Va. 1993) (supervisor’s expression of anti-
Jewish hostility such as keeping a coffee mug with a swastika on
his desk prominently dlsplayed and in. publlc view may by 1tse1f
violate Title VII).

6. Q. May an 1nd1v1dual dlscuss ‘his/her rellglous beliefs in
the office? : :

A. Discussions of religious beliefs with those who welcome
such conversations would not violate the law. General statements
of belief that do not denigrate or show hostility to those of other
beliefs would generally not violate the law, unless the speaker
congistently persisted in lecturing or discussing religion after
the listener has asked not to be subjected to such discussions.
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TALKING POINTS
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Propoééd Consolidated Guidelines on Workplace Harassment

* - Definition: The proposed guldellnes prov1de that conduct towards an
: employee constitutes unlawful harassment on the basis of religion only

when it is unwelcome apd when it is severely or pervasively
denlgratlng or . shows hostlllty. v

* " The guldellnes were never 1ntended to abridge the free exercise of

} rellg;on in the workplace. In fact, a prohibition of religiocus

expression in the workplace would violate Title VII of the Civil
.Rights Act of 1964, whxch 13 the law upon Whlch the guidelines are
based. «

¥ ‘The guidelines are meant to. protect the rlghts of all workers to
practlce their faiths as they choose.

.« The guldellnes do not bar: -
'—~" re11g1ous expre331on in the workplace .
-  wearing a cross of a yarmulkg;at wquA :
f- B havingva Bible‘on one’s desk |
- 1nv1t1ng a colleague to church
';UV 'The guldellnes do prohlblt-

- “u51ng repeated and. offenslve rellglous epithets 1n the
workplace : A :

S - forcing employeea to comply Wlth someone else’s rellgious

beliefS'
* The'propcsed guidelines ére fully Con81stent'with the principles
‘ embodied in the Rellglous Restoration Act signed by the Presxdent last
fall. ‘ ; :
'14’ | Charges of rellglous haragsment filed with EEOC in FY 1992 totaled

524, 3.2 percent of all haragsment charges and .4 percent of total
_charge receipts. In FY 1993, EEOC received 587 rellglous harassment
charges, 3.1 percent of all harassment charges and .4 percent of total
‘charge receipts. . ‘

* By the close of the orlglnal publlc comment period (Nov. 30, 1993)
‘EEOC had received approximately 85 written comments. From that time
until the present, approximately 33,133 written comments have been
received. Since March 7, about 7,325 calla have been received in
EEOC’s Communications offlce.i

+ The public comment period for the proposed guidelines will continue
K until June 13, 195%4. Written comments may be post marked by June 13.

"talk pcx“
6/9/94 - 10: S‘Sm/r«
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Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
005. memo Donsia Strong to Katherine Darwin re: EEOC (1 page) 6/7/1994 PS5

This marker identifies the original location of the withdrawn item listed above.
For a complete list of items withdrawn from this folder, see the
‘Withdrawal/Redaction Sheet at the front of the folder.

COLLECTION:
‘Clinton Presidential Records
Domestic Policy Council
Stephen Warnath (Civil Rights)
OA/Box Number: 9592 -

FOLDER TITLE:
[Harassment - Religious and Consolidated Guidelines] [1]

ds60,

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrcts or confidential commercial or
financial information [(a)(4) of the PRA]

PS5 Release would disclose confidential advise between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon rcquest

Freedom of Information Act - [S U.S.C. 552(b)]

- b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of thc FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]




I have attached material that Donsia and I received from
Claire Gonzales, Director of Communications and Legislative
Affairs at the EEOC concerning its proposed religious harassment
and discrimination guidelines. The Senate
Committee has scheduled a hearing on these guidelines for June
9th. : :

As this material explains, the issue has exploded because
opponents of the guidelines argue that they may potentially
provide the basis for banning legally-protected forms of
~religious expression in the workplace. The EEOC counters that
its intent is only to restate the law, not to make new law or
policy. According to the EEOC, no behavior that is now permitted .
will be threatened, but it acknowledges that in several 1nstances
the language is somewhat broad and vague.

In order to con31der the views EEQC reopened the comment
period and my understanding is that the EEOC is trying to
determine what is the proper course to take with the guidelines
(revise or drop).

At a minimum it appears that the EEOC will have to
explain/defend its use of the reasonable person standard which
has been utilized by some, but not all, courts. In that respect,
the EEOC will be challenged to explain how its choice of this
standard is consistent with its claim that the guidelines merely
state the law.

In speaking with Claire Gonzales, Director of
She has requested input from us, Leg. Affairs (Eric Senunus), and
other W.H. offices as to who might be appropriate to testify and
any thoughts we may have about the content of the testimony. I
think that it is EEQC's




. SENLBY: ¢ o . 6-1-8¢ 110: 37AM P EEoc—g,, 202 456 7028;# 1
: . U.8. Equal Employment oPpartuaity Commission |
office of Communications and Legislative Affairs
. 1801 L Strest, Nw, Room 9024 .

.Washington, DC 20507
FAX # (302) 663-4912

R mx iméxig;u YoRM
maTz. ',  (’/" [W — - - o "zns:
"'ro 'Sk//{ LUWﬂL

| .,m TELEPEONE mg‘g’g ’ 45& ?’023
‘amxm__m Oﬂ//z’fziaa |
. mcx ouzs N

Eg/om ce ‘Dsmvzxs o Dforo

(a02)663-4%00 ‘(zoz)us - (202) 663~_

. 4202)863-____ (202)663 - —_— (202)663-
oo ;D_oxzo ‘
(202) 663~

¥ :

NUKDER OF PAGES TRANSMITTED (INCLUDING COVERSEEET):_____ Z-

BPBCIBL IHBIRUC!‘IOSB: _' .

W/ ﬁwé /5 faww ﬁm« (éﬁfwﬁs dﬁm o
ﬁézﬂm‘” .

Please tolophona the apprcprhtt otﬁu Ibb?l it you do not ruoivo' ,
all ﬁomwts. . S



(67 1-84 S10:37AM EEOC» . 202 456 7028:% o

JOSEAN R GIOEN, Ja., DELAWARE, CHAIRMAN
SDWARG M, KENNEDY, MABSACHUSEITS  GRAIN G. MATON, UTAR

YOWARD M. METZINSAUM, Suid ETRAL THURMONE, LINA. - :
DERNIS DL EONCING &N SLAR K, s.ﬁrﬁgﬁf *g'%’u;n‘;g AfLIA '
PATRIEE J. LEAMY, um‘om CHARLES E GRASSLEY, GWA .
HOWLL LN, itaaia - AMANCTEL PO United States Senate
L LA
:"‘“2}:&;% Eic‘e:&aég -5‘.’?(;‘532‘."3‘55&‘.°.’.‘2°£ ,
LANN ) Mia LARRY PRESSLER, SOUTH UAKOTA . :
CARDL MOBEIY-BRAUN, WLINGIS - BALER SoUm{uaKo COMMITTEE ON THE JUDICIARY
Grwac vouim cnp oo - WASHINGTON, OC 20510-6275
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Juna 1, 1994

Ns. Claire Gonzales *

:gé“ of Cuumnicutions aﬂd Legiﬂative Affairs
1801 L Strest, W.W.

Room 3024 '

washington, D.C. 20507

Dear Ms. Gonzales:

On Thrusday, June 9, 1994, the Subcommittee on Courts and Admiuistrativa
Practice will hold a hearing on EEOC's Proposed Guidelines for Religious
Harrasssent. The hearing s scheduled to begin at 2:00 p.m. in Room 226 of

“the Senate Dirksen Office Building. ,

Given your expertise and interest in this issue, I would like to 1nvita
you to testify at this hearing. In the event that you are able to testify,
please provide ng Subcowmittes staff with a 100 copies of your written
statement by 5:0 . Monday, June 6, 1994. 1In addition, each copy of your
testimony should inc!ud’e a svumar (fo'"owing the title page) of not wore than
one pegé. This testimony should be sent to the following address: :
Subcomsittea on Courts and Administrative Practice, 223 Hart Senate Office
Building, Washington, D. c., 20510-6275. S

I would also 1ike to raquest that you Timit your orval prssontatinn to
five minutes to allow ample time for questions. Your written statement will
be printed in its entirety in the hcaring record ‘ ,

‘ 1f you havo any qusstions, plaase :o‘l‘l Jim Hhiddon. chority Counsel, of
my staff at {202) 224-43022. [ look forward to your tastimany.

Sincorely,

. Howell Hef.
Chairman
 Subcowmmittes on Courts and
Administrative Practice

. Hhi/ee
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WASHINGTON UPDATE

Policy and Politics in Brief

POSSIBLY ONE
THOU SHALT
NOT’ TOO MANY

BY W. JOHN MOORE

utter a few lewd comments to a
Mco-worker or hurl racial insults at

a fellow employee and the result
could be charges of sexual or racial
harassment at the Equal Employment
Opportunity Commission (EEOC). But if
a manager begins weekly sales meetings
by thanking “Our -Lord Jesus Christ,” is
the executive guilty of the
sin of religious harass-
ment if somebody at the
session is a devout atheist?

The answer to that question has
embroiled the EEOC—which last Octo-
ber unveiled proposed guidelines that
attempt to define the proper and improp-

er roles of religion in the workplace—in’

perhaps its messiest debate in years..Con-
servative religious groups have called for
a crusade against the guidelines, asscrting
that they are so broad that cases of reli-
gious speech could be ruled illegally

offensive. Outraged religious leaders:

assert that the guidelines would muzzle
religious discussions in the workplace.
Fearing their liability under the guide-
lines, Christian critics sdy, employers will
increasingly create a religion-free work-

place. “These rules will have a chilling

effect on religious expression,” warned
Forest D. Montgomery, the Washington
public affairs counsel for the Wheaton
(11.)- based National Association of Evan-

gelicals. He and a host of other religious.

leaders say the guidelines violate the Free
Exercise Clause of the Ist Amendment,
as well as free-speech protections.

The guidelines are an agency effort to-

give employers more guidance about their
responsibilities under Titie VII of the
1964 Civil Rights Act, which bars discrim-
ination on the basis of age, color, disabili-
ty, gender, national origin, race and reli-
gion. The proposal has created a
firestorm of protest on Capitol Hill. Sub-
committees of both the Senate Judiciary
Committee and the House Education and
Labor Committee are expected to hold

hearings on the guidelines this summer.
More than 40 Members of Congress have
already signed a resolution sponsored by
Rep. Howard P. (Buck) McKeon, R-
Calif., urging the agency to drop religion
from its final rules on workplace harass-
ment.’

The EEOC has received so many nega-
tive comments that the agency announced
on May 10 that the comment period on
the guidelines, which closed on Nov. 30,
has been reopened. Christian groups have

flooded the EEOC with comments
denouncing the guidelines, according to a
commission spokesman. Opponents say
they resent the commission’s etforts to
treat religious harassment the same way
as racial or sexual harassment. Particular-

ly worrisome, they say, is the agency’s’

decision that employers are legally
required to protect their employees from
a hostile environment. That means com-
panies that ban Penthouse pinups may
also seek to avoid liability by barring
employees from putting a crucifix above
their desks or wearing a yarmulke to
work, religious leaders said.

When the government even suggests
that religious displays could create a hos-
tile environment, “you have drawn fire,
big-time fire, five-alarm fire,” warned the
Rev. Louis P. Sheldon, chairman of the
Anaheim (Calif.)-based Traditional Val-
ues Coalition, a grass-roots lobbying
group that represents 31,000 churches.

Comments filed at the EEOC revealed
wide-ranging concerns. “If an employer

wants to state his personal religious
beliefs or run his company on Christian
biblical principles and so state the fact

publicly, he should be able to. Obviously
an employer cannot hire, promote or fire
based on religious beliefs. But to place
this prohibition under the sexual harass-
ment ‘hostile environment® category
would leave wide open the opportunity
for employer abuse,” wrote C.W. Ran-
dell, president of the Wa%hmgton -based
Federal News Service.

“Or, for example, the office of a femi-
nist organization . . . might ‘pervasively’
display materials opposing Catholic and
other fundamentalist Christian anti-abor-
tion activities, creating what a ‘reasonable
fundamentalist’ might perceive as a hos-
tile environment on religious grounds,”
said comments filed by Feminists for Free
Expression, a New York City-based advo-
cacy group.

The American Civil Liberties Union
{ACLU) has also criticized the guidelines.
But unlike some religious groups, the
ACLU opposes climinating religious
harassment from the rules. “That would
send the wrong message to employers
that religious harassment is not a prob-
lem,” ACLU legislative counsel Robert S.
Peck said. The ACLU wants the EEQC
to draft more-specific guidelines, he said.

“Getting rid of the regs entirely is a bit
of an overreaction,” added Steven
Green, legal director ot the Silver Spring

{Md.)-based Americans United for Sepa-

ration of Church and State. *“EEOC
guidelines can cover certain actions with-
out infringing on freedom of religion.
People on the extremes are raising undue
concerns.”

From 1989-93, the number of religious
harassment complaints filed with the
commission jumped from 196 to 319. Still,
those represent approximately 2 per cent
of the total number of complaints at the
COMMIssion.

Most religious harassment complaints
are filed by people who say that they were
mistreated and harassed because of their
religious beliefs. The proposed guidelines
were issued, EEOC officials say, to let
people express their religious beliefs with-
out fear of reprisals in the workplace.

Some religious groups, such as the
American Jewish Congress, support the
EEOC's effort to\address religious
harassment.

Elliot M. Mincberg, legal counsel for
People for the American Way, a Wash-
ington-based liberal-advocacy group,
chided conservative religious organiza-
tions for their efforts to eliminate guide-
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fines it
religi.

‘he nmintaing, actwdly protedt
“Their concern is to preserve
the job for proselytizing felow
L he said,

ight to express one's religious
n the workplace. “In conservative
tiitn circles, it is part of the norma-
perience to be evangelical about
nd,ynur relationship with him,”

Bu( employers must be careful of
errifigs tuu far on the side of employees

his is vintage,” hospital lobbyist
“Michael D. Bromberg said,
"~ deseribing a deal cut by House
1w Means Committee chairman
Dan Rmtmkowskl D-Li., with the

Health Tnsurance Association of Americy

(HIAA) to buy u truce on health care

insurers’ leader Willis‘ D. Gradison Jr.
They may hold their fire on health reform.
Fov s

John Ciscle

with strong religious beliefs. i late lan-
uary, for example. a federal judgc in
Michigan ruled that a Holiday Inn may
have violated the law by firing a pregnunt
restaurant worker after Christian staff
members were upset by the woman's tatk
about having an abortion. “The employee
who belicved that abortion was morally
pormissible was identified as the ‘cause’
of the prohlcm as upposed to the Chris-
tian employees who objected to it,” ruled
ludge Rldhud Al Enslcn of the U.S. Dis-
trict Court for the Western District of
Michigan. ]

machincry against other provisions in the
bhill—at least not while Ways and Means
is mavking up the legislation, The HIAA
hasn't formally accepted the tradeoff, but
its president, Willis D. Gradison Ir., has
‘nd [hd[ he is “opttmlstm that the
HoEedl proup’s executive com-
mittee will approve it,

Vintage it may be. But
like the old advertising promise to “serve
no wine before its time,” the premature
disclosure of the deal, first reported in
The Wall Street Jounal on May 17, may
complicate Rostenkowski's efforts to
round up similar agreements with other
key pt ayers in the debate.

“This is not his way, to deal with an
interest group and put it in the newspa-
per,” Ways and Means member Michuel
A. Andrews, D-Texas, said in an inter-
view, Now that the deal is out in the open,
rival lobbyists and Members of Congress
may start to criticize it, which could
cramp Rostenkowski’s negotiating room.

And it’s far from clear that Ros-
tenkowski has bought peace with the
insurance industry. The nation’s five
biggest health insurers have yuit the
HIAA; they now have a rival lobby group,
the Alliance for Managed Competition,
that differs with the HIAA on a number
of key issues. Smaller insurers have set up
another group, the Council for Afford-
able Health Insurance. (See NI, 1/15/94, p.
106.)

Still, quieting the HIAA could give
Rostenkowski some breathing room. Last
fall, the association launched an effective
television advertising campuaign featuring
afictional couple, “Harry and Louise,”

who warned that President Clinton’s
reform proposal would create a giant
burcaucracy that would limit individuals’
discretion in choosing o health care plan,
Rostenkowski and Gradison, a former

- Republican Ways and Means member,

begun tatking about a possible deal in late
January, said Lawrence Fo O'Brien [, a
partner in the Washington law firm-of
O'BriensCalio who is an outside lobbyist
for the HIAA. After that, HIAA and
Ways and Means staff members met at
least weekly to hammer out details of the
agreement, O'Brien said. “It's been a very
prolonged and intense dialogue.”

Among the HIAA's chief objections to
the pending legislation are provisions that
would establish budget caps on national
health care expenditures and expand the
medicare program to provide coverage (or
people who can't afford to buy it.

In return for the HIAA's silence on
those issues, Rostenkowski said that he
was willing to support several amend-
ments to the bill that would give insurers
maore flexibility in offering health cover-
age under a reformed system.

For instance, the bill as approved by
the Ways and Means Health Subcommit-
tec would not allow an insurer to deny
anyorne coverage because of a preexisting
condition. But Rostenkowski's proposal
says that during a three-year phase-in of
the reform package, insurers could deny
coverage for as many as six months to
anyone who had turned down a chance to
buy insurance during the past 90 days.
That is intended to prevent people from
seeking insurance only when they get sick.

Rostenkowski also reportedly signed
off on proposals to let insurers choose
what kind of groups they would write.
policies for, rather than requiring them to
provide insurance for all segments of the
market, and to let them assess different
rates for individuals based on their age,
instead of an across-the-board rate.

Rostenkowski is renowned for assem-
bling a majority on his punel by lining up
support from interest groups. But his nor-
mal style is to unveil his deals as a pack-
age. which make them less likely to be
picked apart,

“I'm sure he doesn’t Iikc for this to
come out in dribs and drabs,” said lobby-
ist Bromberg, the executive director of
the Federation of American Health Sys-
tems, a group of for-profit hospitals,

There's already some apprehension
among liberal House Democrats about

. TATIONAL JOURNAL 5:21/94-
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. Oral Statement

Good . Afternooh;lIfaﬁQDouglas Gallegos, Eﬁecotiye Dlrector;of
the Equal Employment Opportunlty Comm1551on. 'IaQOuld'like‘toAf“
'1ntroduce Elizabeth Thornton, EEOC's Aoting Legal COunsel, and
Dlanna Johnston, " A551stant Legal COunsel for Tltle VII polloy.

_ | We are here today te testlfy before the Subcommlttee | -
regarding the Equal Employment Opportunlty COmmlssxon s Proposed‘
;Consolldated Guldellnes on Harassment partlcularly focu51ng our =

‘hcomments on the rellglous harassment provislons. These

‘guldellnes would protect from unlawful harassment those wlshlng

‘to express thelr falth at work, just as the guxdellnes would ‘
;protect workers from being . forced to comply wlth someone else s
‘rellglous beliefs. ,

Let us be clear that the guldellnes are intended to explaln
ex1st1ng 1aw, consolldatlng ex;stlng judlcial and Comm1351on .
precedent 'not to create any new legal theorles or in any way
abridge the free exercxse of rellglon in the workplace. The:

o guldellnes provide that conduct towards an employee constltutes
'unlawful harassment only when it is unwelcome and when 1t
severely or pervaslvely denlgrates or. shows hOStlllty on the -
: ba51s of rellglon.,, _ »
Contrary to some erroneous commentery, the guldellnes do pnot
‘:prohibxt relxglous expressxon in the workplace. ‘Such a |
prohlbltlon would 1tse1f v1olate Tltle VII of the C1v11 nghts

Act«of 1964.- Thus, while the proposed guldellnes ‘would prohlblt
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using repeated and offens;ve relzglous epzthetstln the workplace,
' the guldellnes would not forbld wearinq a cross or a yarmulke at
work hav1ng a Blble on one 'S, desk or 1nv1t1ng a colleague tov
kchurch.. As you know, the COmm1551on has v1gorously defended the‘”
 r1ght of- employees 1n the workplace to exerczse their religlous
faiths. : o IRRER L »
The publlc comment perled for the proposed guldellnes wlll
éontlnue untll June 13 1994. Any finalwguldel1nes~would*make

. clear not onlywthat»anwempleyerwismnot*requlredntowprohlblt_non~~

1ntrusivevreLiglouSWexpress1on-butvthatvemployersmcould_not

 1awfully ban such_expre351on.'

In relteratlng existlng law, the proposed guldellnes are
 fu11y cons1stent w;th the pr1n01p1es embodled 1n the Rellglous
. Freedom Restoratlon Act slgned by the PreSLdent thls past fall. ’
We would be glad to answer any questlons you may have. .
_«However, because we are Stlll in- the comment perlcd and because
aﬁy actlon on these proposed guldellnes requlres approval by the
full Comm1391on, 1t would be 1nappropr1ate to commlt at thls tlme
to any conclu51ons concernlng or suggested changes to the 7'

 ‘gu1de11nes.,
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S Bunmary of 'rutinony on
Propoud concolidatod nnnssn-nt auidolinos

On 0ctober 1, ¢ 1993, the EEOC published its Propoaed Guidelines
.on Harassment Based on Race, Color, Religion, Gender, National
origin, Age or Disability. . The original comment period was
. extended due to unexpected interest in the Proposed Guidelinea, and o
will close on June 13, 1994. .

. 'I'housands . of Junericans have expressed concern that the
Proposed Guidelines were designed to suppress religious expression
by employees in the workplace. . This is simply wrong. The Proposed

- Guidelines were intended nerely to explain and interpret existing
. law. rather than create new legal theories. Existing law makes
. clear that harassing conduct is unlawful when it is unwelcome and
“‘'when it sevare1y-or~pervasively,,:denigrates«orwshowswhostnity::onr
- the basis ‘of race, religion, gender, national origin, age or
disability. Thus, contrary to suggestions by critics, the Proposed -
'~ .Guidelines do not provide that it would be unlawful to wear a Cross
or yarmulke, have a Bible on. one’s desk or invite a colleague to’
~ church, since such actions vould not be hoatile., severe or
: pervasive. .

4 Some valid concerns have been raised with regard to certain of
the prov1sions of the Proposed Guidelines such as the provision
artxculating the standard for evaluating hostile environment .

. - harassment and the provision defining harassment as including

* hostile conduct toward an individual because of the protected class
status of his or her relatives or associates. In addition, concern

. has -been expressed regarding the - interaction of the Proposed

- Guidelines and the First Amendment right of free exercise of
religion, and with the recently enacted Religious Freedonm -
‘Restoration Act.- In order to understand and respond to these and

~ other concerns, Commission staff have met with representatives of .~
several interest groups. : '

Mthough deletion of raligion from the Proposed Guidelines may
seem like a simple solution, Commission staff remain extremely .
cautious about treating one protected class . differently from all
 othérs. Religious harassment is an unfortunate reality in many
.- workplaces, and any action that .would weaken the prohibition
against such conduct should be very closely examined,  The
Commission continues to receive, analyze and evaluate comments, and
its reconsideration of the Guidelinea w:Lll be informed by these
comnents. - . .

+
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r_ropond Aépnscndatod Harassment Guidelines .

- Thank ;y‘on.fo.r prt;vid'ing the 6pportuni£y to kdiécuss' the ‘Equaln

Enplqynent Opportunity COmmisSion' PrépoSed , COnsolidated

' Guidelines 'c‘m Hafa'ssment. ny comments today will be nacessarily‘

‘limited because the comment - period on these Guidelines is still

open and»t.he comment,s H’lll have to be eva_;l.uated before any final

dacislons 'can bén’ade.- T hs you »knou", on ‘Octdhei' ‘1 *'1993, 't\he‘
COmm:Lssxon pubhshed a Notlce of Proposed Rulemaking in the Faderal |

' Reglster promulqating Proposed Guidelines on Harassment Based on

- Race, Color, Rellgion, Gender, Natlonal Oriqzn, Age or Disability
and 1n91£ed public comment. The origina1'comméht"ééribd«fén"for'
sixty da§$7andq‘due fo‘an unexpected interest in theyéuidélines,.

after the comment period closed, the - clor-mis'sion exvt‘ended the

comment period to June 13, 1994. -

R 'b'.'[‘hex_:g has been a lot of confusion about ihe 'purpose"and effect
- of the Prbposed Giiidelinesk as,,weil asAAtha law Aqhvﬁhich“ they aré :
‘based.' ‘vith‘reg»ar& to religious'harassment‘ This has érompted ah
outpouri.ng of concern by thousands of Americans who care deeply
. about religious fraedcm, and we are grateful for the opportumty to

set the record straight,

‘ "i‘he‘givst .of the criticism leveled at the inclusion of religion
~ in the Proposed Guidelines is that it represents an attempt by ‘the

Commission toAart,iculaté.} a new rule designed to suppress religious
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expressidn by énplbyees in the workplace. Tlus is smply wrong. |
' As you know, for thirty yeara Title VII has protected this:
. country’s woikers from dzscrinmatxon in employment on the basis of
ﬂtheixl- Areliéi.m’xs baliafa.’ The Commission has strongly defended the
,right o:r employees to exercise their ‘religion ‘in the vorkplace,ﬂ :
'eVen when employers have found 1t 1nconvenient to accommodate those |

‘beliefs.

As orj.ginally anacted hy Ccmgress, ‘l‘itle VII cf the civil
nghts Act of 1964 prohlbxts employment dxscrlmxnation on the bases
of race,. colcr, rellglon, sex and natxonal orxgln. Congress has
‘also afforded employees pi-otection agaxnst di‘scrnnniatmnv on the
- bases of age and, nore recently, dxsahxlxty. “AI-‘}rbm its “i’n‘ception,

o 'ntle VII has prohibited discrimination that affects hiring, firing
or other tangible joh henefrta. In construinq Title VII, courts '

have consistently held that a.t also protects employees who are

religion, or other covered hases. . That”jlsﬁthe“deflnltlonwof

‘harassmen’t. The Supreme Court in ugxizg: vings v. Vinson, 477

. U.S. 57, 66 (1986) and in mm_z._mmmm 62 U.S. L.W.
- 4004, 4005 (Novemher 9, 1993) has ‘held that harassment viclates |

Title VII, and that 'l‘itle VII applies to all of the statutorily

covered bases.

“To ~<V§1ea: up the misunderstandings surrounding the Proposed

Guidelines., it may be helpful to provide some historical context.
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.' The ' primary force behind the initiation of the Guxdelines was |
J ,.forner Ccmm1381oner Joy Cheriam who was concerned about the. lack of

| gnidance on the subject ‘of racial harassment. _ Prxor to the

‘ development of the Proposed cuidelines, the Comnission had 1ssued

‘separate Guidellnes for only sexual and national oriqxn harassment. :

‘Instead of contmu:.ng to address harasament on a pieceneal basxs . "

ethe r:ommxssxon determned that quidelines addressing all protected

. bases of prohibited harassment m the workplace should be

'developed." S

In dra.ft:.ng the Proposed cOneohdated Guxdelines, EEOC'
Offu:e or Legal COunsel eought to consolidate twenty yeare of .

, jud:.cial and Comzssion precedentr ‘I‘he Proposed Guidelines were‘

,intended to explain and intetpret ‘existingr~~-,135’2“"*~rather than to |
create new legal theonee.~ The COmmission elmply combmed
information and 1nterpretatxons that courts and the Commiee:.on had

articulated for many years.

COnduct that deni’g?é’ﬁ??personal characteristice such as race,
religion, or gender is never nice or pleasant to exper:xence, but it

is not'3d always unlavful. The establiehed body of law does not

Protect employees trom every :msult or offense that comes their way ‘

Cand - it does ot cover the hypersensitive employee'e every,“
. complaint. !l'he Supreme Court has nade clear that harassing conduct ;
‘»,A“is unlavful only vhen it ie unwelcome : and when it eeverely or

.pervas:wely deniqrates or shows hostility on’ the hasm of race,
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religion, gendor, national omgln, age ox disability.~ The law of
vorkplace harassment recognizes that when conduct is severely or

pervasively abusive because of one of those protected bases, it

» “'offonds Txtle VII’s hroad rule of vorkplaoe equa.lity" - ngm_s_y_,_
I‘_Qr_}sm;_ﬂzs_t_emg, 62 u.s. L.w. ‘at’ 4005.  Thus, contrary to
{.suggestlons by the:.r critics, the‘ Proposed 'Guidolines : do not -
g provxde that ‘it would be unlawful to vear a cross ‘or a yarmulke,“"
‘have a Bible on your desk or 1nvita a colleague to church._ Such«
‘actlons vould ba neither hostila nor severe nor pervasive‘ ‘ 'I'ho

V Commission apprec;ates ‘the concern that overly cautzous employera

nay misconstrue ‘the Proposed Guidelxneo and resort to hlanket;@

' prohibitions-uﬁofawre1igious:3;,express1on:::toxavold“anympossible L
: -iiability“ Not only are the Proposed Guidelines not ;mtendad to'

- create such result, such a broad polz.cy uould 1«1ke1y:run—afou1-.of" ‘

'I'itle VII's requirement that employers reasonably accommodate an

. employee & religious—oxercise unless doing so would be an undue -

'hardship.wAny fina=1’~’c"ti'idelinﬂe‘"‘s“’ could nake clea"r‘*that’“such=h1anket

’Aprohibitionowarewneit.her_.requi;:ed nor pemissible. '

t:omm.isoion 'stof’fv'aoknoﬁlédgo that commentors have raised some

valid concerns. For example: -

00 The Proposed ._'Guic'!.eqli'nes défioition of k.‘harrossmen't:
‘includes, as one of three definitions, conduct that
“"otherwise advarselyi affects employment opportunities."

'[51609.;,(5)"(1")(iii_]‘]. This language was taken diraotl'y
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- from the Guidelxnes on National Orxgln harassment that“.“i
o have been in effect aince 1980.,- er:ltics are'correct o
however, in stating that courts nave not used tlus'. |
 ” ' 1ang'uage. Hence, the concern that tha language might be. .
",n‘mzsconstroed as an attempt to create a ‘new cateqory of“k'

harassmant is well taken. ,

' 'es ' Much of tne'oriiicism" focuse'soo:n the Ptrvopooedléni‘.o‘eli‘hes;’

,' ; o articulation of the "reasonable person" standard used in )
| ~determining whether a hostxle wor): environment exxsts.

; -[S 1509.1(0)). : This standard for "reasonabla person"

Vv -‘allous “consideratlon of the perspectiVa of persons of

‘the alleged victim's race, .. religion,. e{cc‘. i

- o Crxtxcs argue that this may be 1nterpreted to mean that = v |
<:, L B alleged harassing conduct wxll be judged solely from the, L
e subjective, and -ever changmg, standpo:mt of 1:hej
complaining party. A They further contend that the\'

| standard is so0 sub)eotive and vague that wary employers"’
| Avxll feel forced to prohib:.t any rel:.gxous expression in

' tbe workplace rather than nsk offandmg anyone. :

In articulating the standard, tha Commission's intent vas
to ‘x-_etoin an ~ objective rather ~than a. subjective
perspective while | taking -occooné of h;.storioal

discrimination aimed at various groups. It was rot
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‘ .f’intended tcr prov;de opecial protection for the ‘
AL A. hypersensitive employee. Givan the amount of controversy-
'generated by thxs provision, however, it m clear that

: ”,the 1anquage nhould be reviaed to nore accurately reflect

; the 1ntended neaning.

es g-"rhere has also been a suhstantial amount of comment on -

_that portmn of the definition -of harassment that’

.‘ 1nc1udes hostility toward an indxvidual ‘because of a .

~ . Vcovered characterxst;c of their relatlves or associatas.

3 . Some .comaentors have nisconst:ued th;s language tol'moa{n':

L ‘that an ‘employe’e'.'s;-associate‘s ‘can trlng suit ggainst*ah
'employer. Its intent vas simply that an employee has a

‘ /claim under anti-discrimination 1aws if B/he 1a subjectad
to severe or pervasive hostxlity because, for example.'
:'he/she is narried to a person of another race Tor

[ religion.

v ».%‘I'he' .ffinolw ‘and.' oVérarchixié ,'ooncéz;n‘ éngesséa‘ in the
- 'j' kcoments is ‘the interaction of the Propoeed Guidelines ”
| . and ‘the First Amendment right of free exerciee of
2 'religion._ 'I'he COmmissxon is sensitive to the First .
A 'mnendment concerns that have been raised by tho. |
. : Guidelines' critics. During athe origlnal 'comment'perxod o
- in the fall, some of the eighty-six comments received

i 'focused on. whether the inclusion of religion in the
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g Proposed Goidelines violated - the ‘First amendment‘s
guarantee’ ‘65 frée ‘exeroise, . Legal Counsel staff
medxately began and is continuing to explore the Fust s

i . '

Amendment J.ssue. '

: ”{:]{any criti.cs~ are ""partit:ulariy c:mcerned ‘that the,.
o 'cuidelines confliot with the recently enacted Religlous
‘Freedom Restoration Ac’t (RFRA) -RFRA generally provldes
‘that the government may not substantxally burden free
Texerc:.se, even by a neutral rule,vunless the government&
‘has a _compelli;xg interest_ and does so using the least
restrictive meono. 'RFRA had not ‘been ‘enacted wheo the
Vﬂuldelzmes vere originally pnblished for comment.. RFRA'
. ‘potentxal impac:t on the Proposed Guzdelxnes is being‘
o analyzed ‘by Legal Counsel and will certalnly be addressed
1 ‘ by the Comm.ssxon during its reconsxdetatn.on of the

7 ’ .Proposed Guidel:.nes. A

| In order to understand and respond to these and other ccncerns
. imrolving the inclusion of rellgxon in the Proposed Guidelines,.
‘ Comnms.;on ‘staff have ‘met with representatives of several interest :
groups, includlng an "Ad Hoc Coalltxon" composed of the Traditional A»
Values Coalition. ‘ the ?amily Research Council , the National |
Assoc.mtion of Bvangelicals, the Center for Law & Religious
Freedom, the christian Legal Soclety, the American ClVll Liberties

Un‘ion. "The representatives at that February 24th meetxng expressed
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concern ‘that the Proposed su'ideli'nea vere overly broad and
ultmately would ‘force employers wishing to avoid liability to ban
:eligion from the workplace entlrely. Several representativesf

suggested that religion should be removed from the Guidelines.
| on narch is, 1996; cdmmiseior_; eteff 'met wit';h'another group of
reiigieus and civil 'libeftiee | oirgehliatione that 'ergue”d that
removing religlon from the Proposed Guidelines would send the wrong
' s.xgnal to employers hy undermzning Title VII'a protection of
}relzgwus expression in  the workplace. . Among ‘the groups”~
represented in that meeting were the Baptlet Joint Committee, the
Merican Jev.ush cangrees, the General COnference of Seventh-day4 ,
_V-Adventists, the American Jewish Ccmm1ttee, the Anti-Defamatxon a
League of B'na:. B'rith and People for the Amerlcan Way. It shouldﬂ S
be noted that those representatives also expressed concern that, as
- prepoeed, portions _f;ﬁf‘v t.he Guidelines were subject ﬂ‘t.o'
xnminterpretatlon. They suggested that any problems with vagueness ,
could best be solved by including specific examples of what does

and! does not constitute prohibited religious harassment.

'rhreugh the comments '.reeeiVed, . the CQenissien better
understands .the Proposed Guidelines’ V'strengvths and weaknesses,
particularly in terns of how the public might consizjue them. “Th'e
comments have made the point well that some parte of the Proposed
Chxicfielines might be interpreted far differently tvh_em'the cemmi'ssioh

intended. We are continuing to receive, analyze and evaluate the
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ccminents‘ One effective f'eéponse to’ thesé ccherhs might beto
‘revise the language in any final Guidelines to clarify the intended -
'neanlng and to include easy to understand examples of both-'

'pemisa_ible and prohibited ccn_duct.

| ?Althouqh‘ ‘aé‘letioncf'religio'h from “the Piopc‘sed LGuidélihés |
seens ‘like a simple solut:.on, Cmnmission atatf ramains extremely
} caut;ous ahout treatmg one protected basis ditfexently than all

others. Reliqicus discrmination, includlng' harassnent, 19 an -
»‘-unfcrtunate reality in today's workplace. Any -action . that wauld
weaken the protections afforded by 'ritle VII trom religious‘l

d:.scriminatmn shculd be very closely examined.A'

: oﬁé :cf the mcéé ‘cri’t'i'cal’ clemcnts'cf the.‘ CQmmissiovn's mandatc
is the education of employers and employees about apph.cable law in
~the araa of employment dlscriminatzon., The Proposed Guldellnes
vere 1ntended to explain existing law 1n the complex area of
harasament, and the principles set forth are neither new nor solely
" thc creation of the cOmmssxon. The EEOC is deeply comm1tted to
promoting equal employment opportunitias fcr all people m this-
scciety. Properly nnderstood and. applied anti-harassment law can
: be a tool that helps emplcyera prcvide wcrking condxtions in which
people of d;verse bclxefs and . backgrounds can work together
"proaqctively. | -

I
i

|
§
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1 would be glad to ‘answer any questions you may have..

B Kowever, because ve are still in the comment period and because any |
_ action on these Ptoposed Guidelines requires approval by the full .
cOmmission, it would be 1nappropriate to commit: at this time to any

‘ conclusions concerning or suggested changes to the Guidelinea.

io
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Q & A’s on Propoaad Conaolidated
Haraasment Guidclines L

Q0 Why did the EEOC 1ssue the Proposed Gu1delxnes° o

A .>Because of all the recent media attentlon, the publlc noW"
. knows’ a lot about sexual" harassment. " The ‘Commission: - -
;vrecognlzed a need for public educatlon about all forms of. .

- unlawful Tharassment, including race, - natlonal or1g1n, :
- rellglon, age, and disability, : ' :

The EEOC thought it .would. ‘be especmally helpful to both.
employers and - employees to have uniform guidance on the

- various klnds of - workplace harassment prohlblted by federal
Co law. : ‘
‘ " .

"oThe puroosé of the @foposed guidellnes was not to create mew
; legal standards, but rather to educate employers, employees,

and the general public about existzng legal atandards An the
area. of harassment law. ' x :

Q:.5~Ia there suff1c1ent "EEOC gu:dance on harasament 1ssues 1n the
- | absence of the Proposed Guldellnes°'

B P No.  The Commmslon prev:Lously issued ‘guidance on sexual
- . haragsment and national origin harassment, but thére are no
~'gu1de11nes on any of the other forms of unlawful haragsment.

' The Propoaed Guldelines would provide’ consolldated detalled .

i - standards for determlnlng whether conduct in the workplace:

- i constitutes unlawful “harassment ‘based. on race, color, .-
grellglon, gender national orlgln age or dlsablllty

Qs Do the Proposed. Guldellnes requlre that employers have.
' Qrellglon free workplaces° - 4
| E S . v . o
“Ac *No. Noth;ng in tha Proposed Guldellnes requires employers to

, .ban 'positive expressions of - religious beliefs by their S
,employees. Employees must understand,. however, that they may
inot engage in severe or pervasive conduct that denigratea
othora because of’ theit relig;ous beliefs
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Q:! 'Please explaln the" standard of “the reasonable person in the
: same or smmllar clrcumstances H A

. A: . The Proposed Guldelznes “reasonable person" standard is meant

. to show the way in which the Commission will determine the
severity or pervasiveness of alleged harassment. . The '
Commission will evaluate the conduct by considering whether a
reasonable person in the same or similar circumstances would
'+ find the conduct lntlmldatlng, hostzle or abuslve

- In applylng thlB standard ' the Comm;salon conslders the

. perspective of 1ndiv;dua1s with the. same characteristics of -
. the claimant, in order to take into account historical
. dlscrlmlnatlon against pe0ple 1n that community. '

For example, Afrlcan—Amerlcan employee would'probably be much
more offended to find a noose on his/her desk than would a

White employee, due. to hlstorlcal dlscrlmlnatlon agalnstv"
Afrlcan—Amerlcans.“‘ R : :

20z Can extremely sensitive individuals claim unlawful harassment
* 1+ if they genuinely feel that certaln conduct creates a hostile |
, or abusive work environment, . even: though hardly anyone else‘
’ would react in the same way? . '

A: | No. The Commission w;ll only coﬂclude that harassment has

. occurred if a reasonable person in the same or similar

. circumstances would have found that the conduct created ‘an
1nt1m1dat1ng, hostlle or offensxve woTk env1ronment

}1 Q:g: Don’t the Proposed.Guldellnes 1nfr1nge.on the constxtutlonally‘
i protected right of freedom of rellglon?

. A: | No. The Propoaed Guldellnes are 1ntended to help accommodate '
' everycne’s free exercise of religion in the workplace. 1In
. protecting religious freedom, the EEOC  is bound by the:
" | Constitution and has a statutory duty to protect and enforce

- the rights of not only those in the majorlty, but also those
o who may be in the mlnority 3

Q: " Do the PrOposed Guldellnes v:.olate the Re}.zglous Freedom
.. - Restoration Act? e .

A ':No. The. Rellgious FreedOm.RéstorétloanCt generaiiy pfovldes
‘ ‘that the government cannot burden free exercise of religion -
- 'unless it has' a compelling interest to do so. The Proposed

Guldellnes are c0mplete1y cons:stent wlth thls new law.
) e

B
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' :Why doesn‘t the -Commlssz,on just take rellglon out of t;he
_Pro;:osed Guidelines? D .

.0 | )
. . b R ] RN
n e it ...m, et v —— s -:_wa(m..., _.._‘._._.,-1..

In. consldenng what to do about the gu:.dellnes the Comm:z.ssmn
“has broad range of options:. ' Deleting. religlon from the -
i guldellnes “however, may be dangerous because it would send a
B} 351gnal that religicus discrimination in. the workplace is noty
- ‘as J.mportant as the other k:mds of 1llegal dlscrn.mlnatlon

:'The EI—:OC hel:.eves thac rellgious dlscrlmlnatlon merits the
same kind of v1g11ant enforcement as discrimination based on
race. natlonal orzgln, gender,- age or dlsablllty

-118 it approprlate to’ apply the 1aw of sexual harassment to -
religlous harassment’«’ B

e e el e _..7\ B

. Yes. o 'I‘he Supreme Court: has held that the game legal

*“prlnc:xples apply to all forms of discrimlnatlon covered by‘
'_:"Tmtle VII. SR -

s

The Sup:reme Court has specn.flcally endorsed the prlnc:Lple that
. creation of a hostile environment based on discriminatory
racial, raligious, natlonal orlgln, or sexual harassment
;ﬂlelateS Txtle VII : K ’ —

e e o e et e s o o -

PO,

. kquﬂl;cg_:sfolsa +13:50-
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TR .~ QUESTIONS AND ANSWERS ON

PROPOSED TED HARA ENT GUIDELI 8

. . Protected and Prohibited Relzglous RpractlceS<

Ca. Can supervisors wear rellglous aymbols such as Crosaes
‘ yarmulkes, or turbans? ' .

Answer: Yes. The wearing of rellglous :symbols does not
denxgrate another s rellgzon and is not harassment.

» 2.  Can a coworker ask an individual to attend a church
service or functlon wzth h1m° .

. Answer: Generally Yes. Repeated requests might,

- however, amount to harassment if the individual has .
told the employer that he finds the requests
objectlcnable., ,

3. . May a auperviaor ask an employee to attend & church
serv;ce with. h1m°

Answer- As with a cowcrker, a supervisor may ask an
- employee to attend a church service unless the employee
. indicates that he is offended by such requests or
b repeatedly refuses to go.

‘A supervisor may not, however,‘force an emﬁlcyee to;
: attend a church service or take employment action
- - agalnst the employee for failure to attend

(4. ',May a supervisor keep rellgioua posters or artlfacts in
: ”her offlce° .

: . Answer: Yes. In limited circumstances, ‘a supervisor

; might be obliged to hold meetings cutside of her office
i - with any employee who objected on religious grounds to
‘ meeting in her offlce.

‘5, May. an employer sponsor a Christmas party wlth ’
religious holiday decorat1ons°

: Answer: Yes. BAn employer could not, hcwever, requlre
; \ employees to attend the party.

6 . May<an employer conduct a weekly?prayer,breekfast?

" Answer: Yes, although employees may not be forced to
: attend and may not be sanctioned for failing to attend.
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7. May an employer force employees to part1c1pate 1n new
- . age trelnlng programs’ '

fhngwg; No. Employees who object to do1ng s0 may not
‘be forcéd to partxczpate in rellglous tralnzng
programs. o

8. May an employer encourage employees to attend new age
.77 . training programs or prayer breakfasts° :

Answer;‘Generally. an,employer mayq1nv1te.employees to
~attend religious events. An employer may not, however,
, . ‘take or threaten to take action against employees who
-+ do not attend. An employer may also may have to stop

S repeatedly inviting. particular employees who indicate

that they find such 1nv1tatlons unwelcome on rellglous
grounds.

i 9. May an employer broadcaet a prayer over the loudspeaker ]
: system each mornlng?

'~ Answer: Generally yes However if an employee
i protests that the message conflicts with her/his
o religious beliefg, the employer may have to try to
RS reasonably accommodate. hlm/her ' :

10. May an employer hlre a. chaplaln?

z - Answer: An employer may hire a chaplaln, for example,

P to conduct- the prayer breakfasts or other rel;gxoue _

3 '« observances the employer is permltted to sponeor in the
- workplace. :

[N
Bt

11. May an employer use etationery that etatee that the
s - company is "Christ centered" or place a rellglous
: poster in a common-area? ~

- Answer: The wanlqy case euggeets that the answer 18,

: generally, yes. However, we know of no case that has

. addressed this issue directly. However, pr1nc1ples of
\ ©  accommodation law -- not harassment law --'-would seem

: to euggeet that if an employee explains that such-
practices conflict with, his/her religious beliefs, the
employer may be required to attempt to reaeonably
accommodate the- employee '

C—
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May an- employar ‘say grace before a company Bponsored

‘soc1a1 event’

<Answer' Yes although any employee who objected on

religious grounds to hearlng or say;ng grace would have
to be excused from participating in that port1on of thev
company sponsored event e

“May. a auparviaor speak to employees about hls rellglous‘"
- faith? S : ,

‘Answer: Generaiif; Yea , It would not be harassment for
a supervisor to make positive ‘statements to employees

about the existence or content of his religious faith.

. It would be" unlawful for a supervisor to make severely

or pervasively hostile, denigrating or abusive L
statenments about the rellglous falth of an employee, -

- however.

‘qka/cg:6/9/94-11:00
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