8 ooapomm of ‘Senate Joint Reso

expre
166 a1 joint reso utlon* to-designaté: ‘the;” merely becau) the
m E

§ o,
AW the raquest otMr Mccm the names of - g“&&ﬁo&é;xfg.&x&:w&”xw 1,
o “the: Senstor~ from " Bouth " Dakota "[Mr. " niustifiaq . governmen intrusions:-and bur:
. DASCHLE) and ‘the -Senator -from Wiaconain “dens: o

“[Mr. KouL] weré addad ‘as cosponsors of Sen- . :
“ate Joint Resolution 175, ‘a joint resolution .,
. £0 designate the week beginning June 13,

19, as- “National P&rmmn? Disease of 1964, published in.the’ Federal. Begiatero

- 'A“’m“m Week.l - i b October 1;.1993, that.expand the-definition o
CroeRd QENATE JOIN'P RESOLUT'ION 18- “

At the request’ of Mr. Doum:zcx ‘the names +-legal ‘stendards’ set: for
- **Court,” and’ tha

. Srgxm!]. the:Senator from Vermont [Mr. JEF:
* FORDS], the-Senator- from -Washington-{Mr.
"' GGORTON], the- Senator- from Pennsylvania
‘»- [Mr, SPECTER], and the Senator from Rhode nbarty and religious. exnressio 1!1 he work
- " Island [Mr. CHAFEE] were added as cospon-. Place: Now, therefore, be

" sors of.Senate Joint Resolution 178, a-joins -
- resolution to-proclaim the week. of October Senace that, for purposes
. 16 through. October 22, 1994 as. “Naticnal ulations under. title VIL; the«Civil Righ
) Chamct.er Counts Week.” - .. .. Act of 1964 in. connection with: the . proposed
X " BENATE JOINT RESOLUTION xae . guidelines published. _bysthe-Equal: Employ.

" At the request of Mr. JOHNSTON, the names w‘(gppgﬁ?”gggc%mf’f&%&?ﬁﬁ

.+ -, of the Senator from Pennsylvania [Mr. gpould withdraw religion as 8 Category:cov
P WOFFORD] and' the Senator- from Cslifornia oraq by the proposedmglndellnes. ;e(gdr;ubn
.7 7.. . [Mrs. BOXER]. were added ‘a5 ¢08ponsors of hearirigs, and receive: ‘additional public com

-*.. . 'SBenate Joint Resolution 182, a joint resolu- . ‘ment before 18sui ana,. wore auon
. -7 tion to designate the year 1995 as “Jazz Cen- . ug gul

EE N t,enmal Year," o .- v
s -BENATE-JOINT mssox.mm ws
At: the uest.of My, PACKWOOD, the names
f- the Serggtor ‘from Maine [Mr. MITCHELL], - ‘that I submitted today dealing: with. ’

. ‘the . Senator ..from'.. Connecticut -[Mr.- guidelines on, harassment. in.the. work known about the alleged harassing' ¢on-.
L - LIEBERMAN), the Senator from Maryland [Ms, . Place published by the. Equal Employ ducet, o

s 0 MIKULSKI],-the: Senator from New-York. [Mr. ' ment.Opportunity-C

- = - - MOYNIHAN], the’ Senator: from Nevada [Mr. tober:1, 1993.
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i plagce” durmg» tho ehnstms honday'

- dividiaal acmof mugiousexmauion. or
<" celebrations: of religlous. benets. 'I’h:ey b

the employer can be held Iiable-. ™
-What: conld :be:these aits:of harass-.
ment? Literally, - the: result. of: nm)l&::‘
menting the: guidelines will" ‘provide’”
" that & 'whole series of acts crsimnl“e -
dividual religious expression could well” y
. become . proof. of harassment, ‘religious . proof. ATA

' harassment. I"do- not, beIiev' ‘that. all. with & relij

amaamrkotartormitemaﬁgi naible . oyer: woul that - Ings
gious sfgnificance; hosting: Christmas, —xze):tpowg &%Ww e COMMED My- - ", ANy I8
‘Hanukkah, Thanksgiving, or Easter - legal: reqniremenw ‘o “.the - proposed 'pmposedwﬂdehnenforthedsﬁwm_iw
- .celebrations; parties-or celebrations:in - fifls; w set;; tlon: ot religious- -harasement- Wil re-
> E spect: mma'a ﬂm ‘of religious !!berty

spea.king openly wit.h employeea about. thmush iw m m“m that:- ELOD:8
your religious beliefs; allowing for. na-’ they * create - > harassren posed:g
: cmty displays.or 8cenes in the. work- gnideunes. : ‘sOmes I s

: A prohib this lnml TS ndmt" .moc mspece people 8: rengrona be!iefs
" when they Tisten to this: Ok, come om,. Bf;‘:‘f, is. uwi irue ‘because: anwmmuy' " and constitutional rights. .
let 'us' be serious,” some may SAY—  ory are required £o0:create-and:display: L ask that the Members. of: thia body
“Qurely.no ‘one could suggest thése ac- religicus harassment guidelines:

‘tions' comstitute harassment.” Still’ gy’ way of example, 1" woald' Ifke: to Kly

. others. may. say, “‘Surely no. Govern- ‘read to you a quotefrom religicns har= “Sure-our: fundamental: rights- of  reli-
ment agency would decide they want Loy coment grridelines alveady creatéd: a.nd glous freedom and religious- expression
get involved to: prohibit:these kinds of - wtmmbymorwszw‘*atwcrkmnotdesmwdhy ’ :
- things .from taking place.” Clearly all 'airifes in response to.the EEOC: pro-. “0al0us proposed guidelinea.

religious harassment is wrong as well, ¢pom out,. that.‘they: were: not -their:
even. If. the' person: genuinely intends : {3eag They were simply: Srym?:o ‘com-
‘well. But. mesely.'open displays of our... ply Wwith the new EEOC requirements:
relizions bellefa, : ofgiuémnsim T ;
. mitments, are quite ‘erent. i W {0 &Ry MAnner: on.wmfsw i

.. Let me draw the Members' _at-ttenﬁﬂl -~terial which may-be construed: b,amfo
.to :something.- that: could- be:proof of have racial; religious or:sexnai
hamssme'nt of a sexual natnre' A au» whmpoﬂuveormve. ;

. .haps more a8 wan. Ang then. tbe en»




. I .:-.‘ : --‘“ Ve oLt x - ' t
, ormation gai e ;uu ¢ 1% aurlke onb+ overa States Code, lended by subsect pm“é-
wh. religious -Harass- eont.m:c ".an ollows through *‘serv-"".{sniot: ‘or modify; proce:
gt o+ 1ces'! onzline:13; and:insert in-1iew: thereof " dtres ;required; by tha’ vrovisiom of: Chapte
: “contract for pmcp.rement; of. severable sorv- .;39 of title: 31“ Umbed“ﬁtatas (':oda an e

bath is* éelebraced “On. ”Friday by ‘Somie;
on: Saturday. by othersyon-Sunday by lieu t:hereof the-following: - the data of the ena.ctment of this Act.
gtill otheérs.:Religious Holidays abound - -*(b)~OBLIGATION OF* FUNDS: ,On page 125,-1ine 19, st;rike cut !
.61 ups. To prohibit t:he -available for a.fiscal: year may ba Obllg‘abed nsers io llen thereof“(i)" :
i ;fo celebration, or t,hg for- the.total amount of'a contract entersd™ . On page. 1as nne 4, smuk

inbo under ths authorlt.y of subsection (a) : y

(1) offerors aré afforded an oppormm ty.
on--the BROWN resolutsion to ensnre the submit. relevant* infonnation on. past’ ‘con:
urreligious ﬁ'ee oms tract' parformance. including—perfcrmance»

18 precluded by: the laws’of the country
-volved: from: making t8 rec rda avanabl

On page 63;-ont line 17 strika_out o
87) ,to reviae a.nd .- and-insert in ueu bhereol“shonld" k3

Fedara.l Govem.ma and- fo other purm éfﬁcen" knd an t:hau follows t.hrough Hne 17;
and msers m llou shareof “oontmmng ofﬁ-

pomtas" and. ail mc tollows through “incior I
i"o unelz ‘and- insert:in. e BT
ﬁ,ﬁ‘;‘fﬁ‘} “ér a commercial item ot.hm- thin a 78L& ‘which ' thesaine> or - similar - items ~bave -On,page 175;. .1ine 12; “strike out. )
commercial component; the make and model been: sold.in:the .commercial market that 1s:-all that féllows through' “officer’ 8>decisdon"
of* the ‘item’ being provided 'In’ sccordance :-adequate for-evaliating the.reasonableness - "on line: 18,-and insert;in

of.the- price .of .thé-contract: or:subcontract’: to’ aconr.ract;ing omcer"

for a- commercial. item, or-the contract-or.-. ;On page:175,'lne 17, strike ou T

subdontract, modification,. a8 the -CA86. MAY decision” and- insert in lieu*thereof. “raply, :
" be. The.contracting. oiﬂcer may obtiin such: On-page:175,1ine:20; strike out:“reacha; de-
information from- “the offeror or.contractor.’ cislon’ .and:insert in:lieu thereof " ‘respo
On pa.ge 176, be ween: lines

The: provisions shall not: apply. to & request
for a contmct‘.ing ofﬁcer 3 dg?césion under the
-Dis of .1

ST : . " n fer the procnrement.
smke out “(c)" and m- -On-page 18, line 25, Strike. ont “cont.ract.ln W i g

oz‘ﬁcer" and all'that follows through page 79, - - “(5) A requirem t thnt. & contraetdng ofﬁ

line 8; and-insert:in-lieu thereof “contracting  cer: consider each’ responsive otter t.imel
¢ officer obtaing; in accordance: with standards- - ceive& from'an eligible offeror: . . :
and:procedures: set forth' in: the Federal .Ac- 1. On page 204, Hne 7. striké out “section
quisition. Regulation, information -on prices. a(a)” and msart in-Uew thereof “subsect

.:~;0n’ page 29;.line"8; insert- end quot.ation
- marks and a.period at the end: AN
O page: :29; strike om; lines 4 t.hmugh 15

porates’” and all that rollows through. “incor - R ! o

porated - in"‘ .on-line:23;: and. insert: in Heu. 'been-sold in.the commercial market that is: - -On:page 205, ling 2; strike ou

..:adequabe for- evaiuat.!ng .the- reasonableness and insert in'ljeu thereof *‘vests’: X

_0f:the price-of the contract’or subcontract.’  On page 203, line 4, strike out “‘and". .,

for*a ‘commercial item, or. .the contract or . -On page 205, line 10, st¥ike:out. t.hes perlodx
subconmct modification; as-the: case .may . at. the end and-insert in leu thereof *;:

- o .

LT «.informition from. the-offeror. or: contractor. the féllowins‘ ’ L
: “(B) ths same. mtormation that would have:. -ory when such. information .is not avatiable - (3) tunds are available {or making the pa

: (c) NOTICE - Ntn‘ BEQUIRED ™ Ewcmomc
s COMMERCE.—Subsection . (¢X1); of:such- - 88
REQUES'I'S -FOR., coummva Paomsax.a —-—A “lar-items ha.ve previoualy been sold: the.t; 18 "tion‘ as.amended-by sect.ion 1055(1: 1
fsollcltat.ion issued plrsuant to ‘subsection adequate.for: evaluating ths-reasonableness - ther amended-— ;.
,,(b)(l) shall ‘statd - the ‘ thaximum. number=of * "of ‘the-price of asproposed contract or-sub- ° (1 by’ redesignat.ing subparagraphs (A). (B
e 15(C), (D), (E)and(F)a.asubmrﬂmp (B AC),
oy (E). (F), a.nd @), reapectively. and 7

" On.page- 110 1line 20, inserﬁ “‘oommerciil
mponent’ ! after: “‘commercial Item”,”.... ;
Oit

; Ofr page 1257 between lines 18 and 19 in, rt (A)..the- proposed procmmenk s - conx
K marks and’'s period at the'end. " the following:. - ducwd by..means : of. electronic- ‘commerce-
.:On.page-55; strike: outsline- 18 and By RELA‘:‘:ONSW'I’O PROMI’T PAYMEN‘I‘ RE-" ‘pufsuant to a system that, as determined by-
e folio,ws throughpage 56;:1ine 2. . - =l-w o Qumx-msvrs —Section. 2307(0 of title 10, ‘Unit' “the Admlnismtor for. Fedeml Procuremenc .

On‘ page: 55;'5’11110 -‘17,: F
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T Hnited Stata Smate ,?::.:..
| WASHINGTON, DC 20810-1302 N ,
‘Juna '7,, 1994

- The Bono:ablt Tony Ganegos -
-Aeting cbuzm.n. zqual Bmplomnt Oppo:tuntty comisaion
- 9th Floox : PR A
1801 L Street NW.¥.

¥ashington, b.C. 20‘50 :

'Boat m. Gallogoz:

I am writing. to invite you to testify at an evorsight. haazinq

before the Genate Labor and Human Resources’ subgcommittee on - -

Enployment and Productivity on the Equal loyment Opportunity
Commizsion. "The oversight hearing will be held June 21, 1934, at
‘ 10.00 AM in aoan 430 of the Dirksen Senate Office Bundmg.

. As you recall Y held an overa&qht hearing in 1992. At that time
‘I nade the commitment to do regular oversight hearings. I have
refrained fxom holding additional oversight hsarings in
antiecipation of confirmation hearings en snew Comnissioners, and
in partisular a new Chair. It has bsen slmeost two years with no
aypointment of a Chair. I am deeply ecnec:ned about the lack: ef, -
appointments o t.he cwmzuioa. ‘

Your written test&mony may be of an ltnqth and will be included
in the hearing record. The Subcommittee requires that the
Commission provide one hundred (100) copies of your testinoay by
close of dusiness June 18, 1994, Pleasse have the copies of the
tgmony dal!vered to Roon 644 of the Senato Dirzksen Office

B ng. -

Shouvld you have any . quntions nboun the hnring, phu- feel free
to contact me or have a member of your staff contact Kristina .
2ahoxik aL 4202)224-35'75. 2 1oak tc:wud to youx t..at.iaony. My
best wishes. S T

PS/kz o e e |
«:hmm V 30 8. ﬁunt R o awnmﬁmrmv o - 250 wast Cuamv

:nmﬂu‘a"‘m ut :n ""i‘sa“o' "' ol ' '---.i-'.nm o ‘ cmmu:.'{":lm
TDO: 301/224-8408 312/383.¢081 - . T avaesesa - 9 T awani-ans

00 3127308-0308 700 $17/844-7034
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AW
Jg/ Propesed COneolidatcd narassmon@ Guidelines

QggB _ Thank you for providlng the opportunlty to dlscuss the Equal
.Employment 0pportun1ty COnmlesion’s ' Proposed “Consolidated
{ Guldellnes on’ Harassment. Hy?cbmments today will be heceesariiy.T;v
limited becauee the comment pericd on these Guxdellnes is still,
lopen and the comments wlll have to be evaluated before any finalv
'.dec1s1ons can be made.' As you knaw, on October 1,. 1993, the
Comm.smon puhlished a Notlce of Proposed Rulemaking in the Federal -
Reglster promulgating Proposed Guldelines on Harassment Based on
ffRace, .Colorx,: Rellqlon, Gender, Natlonel Origln, Age or Dlsability 
and 1ﬁV1ted public comment.: The orlglnal comment perlod ran for
elxty days and, due to an ﬁnexpected interest in the Guldelines
after the comment. perlod closed, the ~¢nmm1551on extended “the
comment period to June 13, 1994. L E | | |
eexg\\
"5' There has been a lot of confus1on about the purpose and effect
, of the Propceed Guidellnes, as well as the law on ‘which they are
' based, Vlth regard to rellglous harassment. This has prompted ane
'outpouring of concern by thousands of Americans who care deeply
" about rellglous freedom, and’we are grateful for the opportunxty to
set the record straight. : | -
> mwﬂ - |
The gist of the crit1c1sm 1eVeled at the xnclusion of rellglon
in the Proposed Guldelznes is that it represents an attempt by the :

Commissxon to artlculate a new rule de51gned to suppress religlous

O ¢ 0oy % 24 ﬂ Re, or M;r/ e }Z%/(/M’/%
u‘v’? "
f\ € prt | C) ( ? {;9/06953‘ -—-

u A‘ﬁ% (’1?;&,& /v{)/ ufal/ l((zf/,{.é//‘/fl/


http:Prop"osedCu.idelines.ls
http:Regist.er
http:SENT-.BY

. SENT BY: R 6 3945 4 08PM ;. . FEOC- . 202456 7028 3

‘fexpression‘by'employees in the:vorkplace; 'Thislis'simply'wrong;
As -you' know, for thirty years Title VII has protected this
country’s workers from,discrimination in employment on the basis of
their religious beliefs. The Commission has strongly defended the
right of employees to exercise their religion in the workplace,

- even when employers have found. it inconvenient to accommodate those.

‘ beliefe.‘

As originally enacted by Congress, “Title VII of the CiVll..
Rights Act of 1964 prohibits employment discrimination on the bases
of race, color, religion, sex and national origin. ~ Congress has
‘aleo afforded employees protection against discrimination on the
bases of age “and, more. recently, disability. From its inception,"
lTitle'VII has prohibited discrimination'that affects hiring, firing

. or other tangible job benefits._<In construinngitle-VII courts
s'have conSistently held that it also protects employees who are.
'subjected to severe or pervaSive hostility because of ‘their race,

R religion,- or other covered bases. That is the definition of -
harassment: -The Supreme Court. in ugzltg: §av1ngs V. Vinson,-477

U.Ss. 57 66 (1986) and in ngris V. Forklift Systgms 62 U.S. L W.'
4004 4005 (November 9, 1993) has held that harassment violates

Title VII, and that Title VII applies to all of the statutorily

covered bases.,

'-To.clear'up the misnnderstandingsfsurrounding“the Proposed

Guidelines, it may be helpful to provide some'historical context.
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o

"rhe prinary force behlnd the mitiation of the Guldelines was

’ forme.r Cmnmzss:mner Joy Cherian who was concerned about ‘the lack of -
guxdance on - the subject of raclal harassment. - Prxor to the
development of the Proposed Guidelinee , the Commiesion had issued
separate Gu:.delxnes for only sexual and natlonal origin harassment.

A f Instead of continulng to address harassment on a piecemeal basis,
the Cmnmiss;mn detemined that guidel:mes addressing all protected

hasee of promblted harassment in. the workplace ehould be

developed.

In draftxng the Proposed cOnsolldated Guidelines, ‘EEO‘c.‘l
Office of Legal Counsel sought to consolid;te tvanty years of,l
judicml and Comm.sswn precedent. The Proposed Guidelmee were
1ntended to explain and 1nterpret existing 1aw rather than to
create new legal theories. The COmm1ss.=1on simply comblned

:mformatlon and 1nterpretatlons that courts and the Commiss:mn had

artxculated for many years.

. Conduct thaf: denigrates pefsbhai‘characterie‘tic‘s such as race,

: 'relz.gzon. or gender is never mce or pleasant to expenence, but it
is not always unlawful. The established body of law does not
protect employees from every :msult or offense that comes their way
and it  does not cover the hyperseneiti.\re emp:).oyee 8- every
'complaint. The Supreme Court has made clear. that hara»ssing‘ conduct
is unlavful only when it is unwelcome ana when 1t severely or

pervaslvely denigrates or. shows hostllity on the ba51s of race, .
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religicﬁ, éender, heéicnal origin, age'crvdisability; The iew va
'ﬁcrkpiace'harasement récognizes that when conduct is severely or
pervasively abu91ve because of one cf those protected bases, it
"offends Txtle VII’s broad rule of vorkplace equallty“ ﬁgirig;gL
Forklift Systems, 62 U.S. L.W. at 4005. Ernus, ccntrary to
sug‘gesticns by ’the:.r cr:;tics, the Proposed Guidelines do not
_prov1de that it would be unlawful to wear a cross or a yarmulke,‘
have ‘a Bible on. your desk or invite a colleague to church. Such
~acticns would be nelther hcstile nor severe 'nhor - pervasive.‘ The
Ccmmissxon appreclates the concern that overly cautious emplcyers
.may misconstrue the Proposed Gu1de1mes and resort to blanket
"prchibitions of relxgxous lexpre391on to avoid <any possible :
lmability. Not only are the Proposed Guxdellnes not intended to
create such result such a broad polxcy vould 1ike1y run afoul of
.Title VII's requlrement that employers reasonably acccmncdate an
.employee's rellglous exercise unless d01ng 80 would be an unduel
hardship. Any final Guidellnes.;iala make clear that such blanket
cprohzbltxons are nelther required nor perm1551hle.¢ua:d?ﬂ wv*aJ“3
Commission staff acknowledge that commentors hava raised some '

va11d ‘concerns. For- example-

«+  The Proposed Guidelines definition of harassment
‘includes, as one of three definiticns, conduct that'
‘“otherwise adversely affects emplcyment~opportunities."

[§1609.1(b) (1) (i11)]. This language was taken directly
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from thevcnidelines on National Oricin haraSsnent that
haﬁe heen_inveffect'since 1980. ctitica ate_correct,
however, in ‘etating that COQrts have 'not‘ uaed. this"
1anguage. Hence, the concern that the 1anguage might be
mlsconstrned as an attempt to create a new category of

harassment is well taken.

.e nuch of~the crztlcism focuses on the Proposed Guidelxnes'
art:culation of the "reasonahle person®. standard uaed in
determlnlng whether ‘a hostile work environment exlsts.
[§ 1609. 1(c)]. This standard for “reasonable person“

llows "cons;deration of. the perspective of persons of

the alleged vxctxm s race e rellgion, etc.

critics-argue'that this may be interpreted to'mean that
alleged hara351ng conduct will be 3udged solely from the -
~'f ) subjectxve, enc ever ‘changlng, standpoint of the‘
' compiaininot’perty. | They further contend that the
standard 1s so subjective and vague that wary emplcyars.”
will feel forced to prohibit any rellgxous expression in

the workplace rather than rlsk offending anyone.'

In articnlating-the standard, the cOmmission’é intent was
to retain an objective rather than a subjective
perspective ‘while taking " account of nistorica17

discrininationAaimed at various groups. It was not
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intended to 'fpro#ide' >~Ve‘pe"c':ia1 protecf:ion for the

hypereensa.tive employee. GiVen the amount of controversy

. generated by thls provision, however, 1t is clear that

. the language should be revised to more accurately reflect

‘ ~‘I‘here has also been a substantial amount of comment on
that. portion of ‘the. defmltion of harassment that -
includes hostxllty toward an indivxdual because of a
Jcovered characterlstlc of thexr relatives or aseoc:Lates. :

" Some commentors have msconstrned this 1anguage to mean.
that an employee s assoc:.ates can br;mg euit agalnst an
',;employer. Its mtent was smply that an employee has a
“claxm under antl-discrlmmation laws 1f s/he is subjected

- to severe or pervasive hostlllty because, for example,
‘J“he/she is marrled to a person of another race or

‘reli ;l.c_;lom_j M :

‘I‘he final and overarching concern expressed in the

' .comments is the :mteraction of the Proposed Guidelines
~and the Flrst Amendment nght of free exercise of
| religion. . The CQmmissxon is senmtive to the First‘

fAmendment concerns that ‘have - “been raleed by the

Gu:.del:mes' critzcs. During the orig:mal comment period
in the fall, some of the eighty-exx commente received

,fecueed on whef.her, the incl_usion of . reliqion in the
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N

interided to provide s_pecial protection for the
hypersensitive employee. Given the amount cof controversy
generated by this provision, however, it is clear that
the language should be revised to more accurately reflect

the intended meaning.

There has also been A substantial amount of comment on
that portion of the definition of harassment that
includes hostility toward an individual because f:f a
covered characterist-ic of their relatives or associa&;es.
Some commentors have misconstrued this language to mean
that an employee’s associates can bring suit against an
employer. 1Its intent was simply that an employee has a
claim under anti-discrimination laws if g/he is subjected
to severe or pervasive hostility because, for example,

he/she 1is married to a person of anothgr race or

religion. o
gL B :9 @ /M-o “L-
OLW /Oe é-vbﬂ) .

The final and ot 0{/\/‘5‘/"{7~ in the
comments is the i e j/% Ldalines
and the First A éh.) o < cise of

qw/ A 7 ke
religion. The & H K e First

Wi~ O ) ;

Amendment concers ﬂf/ poinf v by the
Guidelines‘’ critic t period
in the fall, some e 4 —emr —eeeeew —€@Celved

focused on whether the inclusion of religion in the
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, ‘Proposed Guidelines v:.olated the F.urst Amendment'
‘ guarantee ‘of free exercise. Legal COuneel staff'
imed:.ately began and is contmumg to explore the First L

.,Amendment issue. N

i{!any‘v:‘ @fitice : fare : partieuléifly coneex"n-e‘d'. that | thej
Guidelinee conflit:t with ‘the 'recentlly enacted 'Relit';ious
Freedom Restoratmn Act ( RFRA) RFRA generally prov:.des"'
gthat the government may not eubetant:.ally burden free:
exercz.ee, even by a neutral rule, unlese the government‘
has a compelling interest “and does so’ using the 1east
restrictive means. . RFRA had not been enacted vhen the :
o Guidelines were ongmally pubhehed for comment. 'RFRA‘s
potent1a1 impact on the Proposed Guxdellnes :Ls being
analyzed by Legal cOunsel and w111 certa::.nly be addreesed |
£y by the Conm.xss:.on durlng :Lts rec:ons:.deration of the'

P | Propcsed Guideh.nes. ~

, In order to understand and respond to theee and’ other concerns',

‘ _;Jnvo}.w.ng the 1nc1usmn of religlon in the Proposed Guldelines,t,
' Comnission staff have met iuth representatzves of several interestf ;
groups, including an "Ad Hoc Cc:alltxon" compoeed of the Traditional
,Values COaln.tion, - the ram.ly Research Counczl, the National
Associatlon of Evangelicals, the Center for Law & Religious
Freedom, the Christlan Legal Societ.y, the American C1vil Libertiee

Un_lon. ~Th_e representatives t'at, that February 24th meetlng expreeeed
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_cehcefﬁ fpaﬁ‘ the . Proposed Gui&e;ineekﬁwere: ovefiy'fbrcad"and}
ultimefeij'wenla forcaﬂemployers.wishing teeavoid”liebiiity:té‘ean
. religlon from the workplace entlrely. _Several representatives
’euggested that rellgion should be. removed from the Guxdelines.-
'“gn_ on nerch 18, 1994 Commission etaff met thh another group ofu o
re11g1ous and civil liberties organizatlons that argued that |
removing religlon fron the Proposed.cuidellnee would aend the wrong
‘signal to enployers by undermininq TJ.tle VII's protection of
”;‘re11gious ;expression, in the workplace. , Among the groups ‘
: represented in that meetlng were the Baptlst Joxnt cOmmlttee, the n
Amerxcan Jevish COngress, the General COnference of Seventh—day ‘
jf.hdventlsts, the Amencan Jewish COmmxttee, ‘the Anti-nefamation,.
League of B'ne; B'rith and People for the American Way.‘ It should L
be noted.that thoee representatives also expressed concern that, as
proposed,~ portlons of the Guidellnes : were : subject . £o<¢
misinterpretation. 'rhey suggested that any problems wlth vagueness ‘
‘“could best be solVed by. 1ncludlng spec1f1c examples of what doesfv '
and does not constitute prohlbited rellglous harassment.
vThteugn~ tﬁé» cemments MreCeiﬁed‘ the eCOmmiseion ‘better o
nnéerstands the Proposed Guidelznes' efrengths and ueekneseee;
particularly in terms of how the public night . construe them. 'The‘fw‘
3commente have made the poxnt well that some parts of the Proposed,e**
Guldellnee.mlght.beelnterpreged far'differently than'the Commieeion‘

intended. We are continuing to receive, analyze and evaluate the
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commente.‘ One effective response to these concerns mlght be to
Tevise the langunge in any fmal Guidelmes to clarlfy the intended ,
meanlng and to 1nc1ude easy to understand examplee of hoth‘

permissible and p:ohiblted, conduct.

Although delet:.on of rellgion from the Proposed Guidelmes'
Veeems 11ke a smple eolut:.on, CQmmissz.on staff remalns extremely
cautious about treating one protected basis d:.fferently than all
'others. A Religious dxscnmznation, includmng haraasment, 13 an
‘unfortunate reality in today s workplace.; Any action that would'
weaken the protections afforded by - Tltle VII for ~ religion

expreseion ehould be very closely ‘examined.

4 ' One of the moet cntical elements of the Commxssion's mandatel‘
is the educatmn of employers and employees about applicable law :lnA
the area of employment dlscrxmination. : 'I'he Proposed Guidelines
were intended to explaln exlsting law in the complex ‘area of
‘ Lharasement and the princ:.ples set forth are nexther new nor- solely
the ,creatlon of the Co_n_misemn. The EEOC :.e deeply committed to
' ‘promoting eduel employment opportunitles for all-people in arthief
'>SOCletY. Properly underetood and applied antl—harassment law can‘_.
'be a tool that helps employers provide workzng condltione i.n wh:.ch' -
people of dlverse beliefs and bacquounde can work together

. productively.’
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I vould be glad:. ta answer any questxons you may havé.
However, because we are. stzll in the comment period and because any
actlon on these Proposed Guidelines requires approval by the full
COmm1351on, 1t wculd be inappropriate to commit at this tlme ‘to any

; conclus:.ona concerm.ng or suggested changes ’co the Guidelines.

10
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Oral Btatement

Gboa<Afpernoon, I am Dougléé Galleéos, Executive Director of
the Equal Employment Opportunity Commission. I wouid like to
introduce Elizabeth,Thornton, EEOC?Q Acting Legal;Counsel,‘ahd’,
DiannaAJohnston, Assistant Legal CQuﬁsel for Title VITI policy.

We are here today to testify before the Subcommittee

~régarding the Equal Employment Opportunity Commission’s Proposed

v——w?«—.....-

\COnsolldated Gu delip?sﬁpn Haras§g§n€§ particdlarly'focusing our

comments on the rellgiouS»harassment provisions. Tﬁese
‘guldellnes would protect from unlawful harassment those wlshing
to express thelr faith at work, just as- the guldellnes would
i protect;workers\from being forced to comply with someone elsevs
religious beliefs. |
Leﬁ us - be clear that the guidelines dre intended to explain
Aexistlng 1aw, consolldatlng ex1st1ng judicial and Commission
precedent, not to create any new legal theories or 1n any way
abridge the free exerc1se of rellglon 1n the workplace. The
guidelines provide that conduct towards an employee constltutes
unlawful harassment only when 1t is unwelcome g_g when lt
severely or perva51vely denlgrates or ShOWS’hostlllty on the“
basis of religion._ ' . '
_ Contrary to some erroneous commentary, the guidelxnes do not
prohibit religious expression in the workplace. Such a )
prohibition would itself‘violate'Title VII of the Civil Rights

Act of 1964.‘3Thus, while the proposed guidelines would prohibit
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using repeated and offensive réliqipus epithets in the workplace,
the éuidelines ﬁguld not forbid wearing a crdss.or a yarﬁulke at
vwork,'haviné a Bible on oné's desk, or inviting a colleagﬁe tc ,
church. As you know, the Comm1581on has V1gorously defended the
right of employees in the workplace to exercise their relxgzous‘
faiths,

The éublic'camment~period for thé pfoposed(gﬁidelines,wi}l
continue until June 13, 1994. Any final guidelines woula make
clear not only that an employer is not required to’ﬁrohibit ﬁon—
intrusiye‘religioﬁs éxp}eésicn, put that emp;éyers could not |

" lawfully ban such expression. | |

In reiterating existing law, the pfopdsed guidelines are .
fuily cbnsistent‘with the principies embodied in the‘Religious ‘
Freedom Restoration Act, signed by the President this past fall.

*ﬁe would be glad to answer any questions you may have.
However, becaﬁse,we are still in the comménf{period and bécause‘
any action on these proposed guldellnes requires approval by the
full chm1981on, 1t would be 1nappropr1ate to commit at this time

‘:to anyyconclu31ons concerning or suggested changes to the

guidelines.
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U.S. Equal Employment Opportunity Commission

FOR IMMEDIATE RELEASE . CONTACT: Claire Gonzales
Thursday, June 9, 199%4. v _ , Reginald Welch
' (202) 663-4900

DD (202) 663-4494

EEOC DEFENDS INCLUSION OF RELIGION IN PROPOSED COKSOLIDAEED
GUIDELINES ON ﬂORKPLﬁCE HARASSMENT :

WASHINGTON -- The staff of the U.S. Equal Employment
Opportun;ty Commission (EEOC) testified before a %enate :
subcommlttee today about the Commxsslon's Proposed Consolldated
Guldellnes on Harassment, partlcularly focusxng those comments on

the rellglous harassment prov131ons. These guidelines would

protect from unlawful haraasment those ‘wishing to express the;r
faith at work, just as ‘the guldellnes would protect workers from
being forced to comply w1Lh someone else’s religlous bellefs

The Commission staff made clear that the guldellneq are
intended to explain existing law, consolidating existing judicial
and Commission precedent, not to create any new legal theories or
in any way abridge the free exercise of religion in the
workplace. The guidelines provide that conduct towards' an
employee constitutes unlawful harassment only when it is
unwelcome and when it severely or pervasively denigrates or shows
hostility on the basis of religion. .

The Commission staff also made clear that, contrary to some
erroneous commentary, the guidelines do not prohibit religious
expression in the workplace. Such a prohibition would itself
violate Title VII of the Civil Rights Act. Thus, while the
proposod guidelines would prohibit using repeated and offensive
religious ep;thets in the workplace, the guidelines would not .
forbid wearing a cross or yarmulke at work, having a Bible on
one’s desk, or inviting a colleague to church. The. staff noted
that the Commission has vigorously defended the right of
employees in the workplace to exercise their rnllgmous faxths.

The public comment period for the proposed guldellnes will
continue until June 13, 19%94. Any final guidelines would make

- more =
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Religious Harassment (cont’d.) - Page 2

clear not only that an emploYer is hot-required'to prohibit non-
intrusive religious expression, but that employers could not
lawfully ban such expression.

In reiterating existing law, the proposed guidelihes are
fully consistent with the principles embodied in the Religious
Freedom Restoration Act, signed by the President thils past fall.

¢ 4
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ANSWERS ON PROPOSE ONSOLI ED _GUID

A. Protected and,prohibited~raligioué practices -

1.

Can supervxscrs wear religious symbols such as crosses,

-yarmulkes, or turbana’.

Answer: Yes. Tha wearing of rellglous symbols does not ‘
denigrate another’s rellgion and is not harassment.

Can a coworker ask an individual to attend a church
aervice or function with hxm’

Answer: Generally yes. Repeated requests mxght,«
however, amount to harassment if the individual has
told the employer that he finds the requests
objectionable. L - '

May a supervisor ask an employee to attend a church |
service thh him’

Answer: As with a coworker, a supervisor may ask an

- employee to attend a church service unless the employee

indicates that he is offended by such requests or
repeatedly refuses to go. A supervisor may not,

“however, force an employee to attend a church service

or take employment actlon ‘against the employee for

failure to attend.

May a supervxsor Keep rellglous posters or artifacts in
her office?

. Answer: Yes. In limited. cxrcumstances, a supervisor

mlght be obliged to hold meetings outside of her office
with any employee who objected on rellgxous grounds to
meeting in her office.

May an employer sponsor a Christmas party with
religious holiday decoratxons’

Answer: Yes.: An employer could not, however, requlre
employees to attend the party.

May an employer conduct a weekly prayer breakfast?

Answer: Yes, although employees may not be forced to

~ attend and may not be sanctioned for failing to attend.

Hay an employer force employees to participate in new
age traxnlng programs?

Answer: No. Employees who object to doing so may not
be forced to partlcipate in religious tralnlng
programs.- ,
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10.

11.

12.

13.

6- 8-94 : 6:2IPM ; - EEOC- 202 456 7028:# 3

May an employer encourage employees to attend new age

training programs or prayer breakfasts?

Angwer: Generally, an employer may invite employees to
attend religious events. An employer may not, however,
take or threaten to take action against employees who

. do not attend. An employer may also may have to stop

repeatedly inviting particular employees who indicate
that they find such invitations unwelcome on reliqxoue

\ grounds.

: May an employer broadcast a prayer over the loudspeaker

system each morning?

Answer: Generally yes. However, if an employee
protests that the message conflicts with-her/his
religious beliefs, the employer may have to try to

‘reasonably accommodate him/her.

May an employer hire a chaplain?

Answer: An employer may hire a chaplain, for example,

- to conduct the prayer breakfasts or other rellglous

observances the employer is permitted to sponsor in the
workplace. .

May an employer use stationery that states that the
company is “Christ centered" or place a religious
poster in a common area?

Ansver::The Townley case suggests that the answer is,
generally, yes. However, we know of no case that has
addressed this issue directly. However, principles of
accomnmedation law == not harassment law -- would seenm

- to suggest that if an employee explains that such-

practices conflict with his/her religious beliefs, the

employer may be required to attempt to reasonably

accommodate the employee.

‘May an employer say grace before a company sponsored .
}social event’ :

Answvers: Yes, although any. employee who objected on
religious grounds to hearing or saying grace would have
to be excused from partxclpatlng in that portion of the’
conpany aponsored event. :

May a euperv1sor speak to employees about his rellglous
faith? - « :

- Answers: Generally, yes. It would not be haraesment for

a supervisor to make positive statements to employees
about the existence or content of his religious faith.
It would be unlawful for a supervxsox to make severely
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or pervasively hostile, denigrating or abusive
statements about the religious faith of an employee,
however.
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AMENDMENTNO.__| . CalendarNo.___

| Purpdsé To express the [senge of the Senate regarding the
issuance under T;tle VIO of the Civil Rights Act of
1964 of admlnistratrlc'e guidelines applicable to rehgxous -

harasament in employment

IN m B.ENATE OF THE UNITP STATES*-IDBd Couz, 2d Beslmd Sass,

Sad

- AMENDMENT NO T 1804

To amend htzne.u, n,l rgf.un- ptvF lin d.oH‘,r.s 82
to ' .
.a,utA T m 5 149/ {
K »Refe?re(ité‘ﬁhi ~:."'-'i";‘-jl.; """ e
: - e | L
L 7‘ /zg |
Orderag..‘,._..‘._ S ST P SR

AMENDMENT mtended to be proposed ‘by Mr. BROWN (for
himself and Mr Hery: JIN)

=

5

At the ‘apj:rt_ipﬁate place, insert the following new sec-

tion:
' 8EC, _ — R!LIGIOUB L!tBER’I'!'
(a) FINDINGS ~—-'I‘he Ccngress finds that— |
| (1) ‘the hberpes protected by our Cozmﬁtntidn
| mclude rehgmus} hberhy protected by ‘the ﬁmt
- (2) citizens of the Umted States profess the be-'

cﬁcgm-m'u W -

liefs of almost every conceivable religion;

//f /77&2//475/)
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1 = (8) Congfes has Eiﬁtoﬁéally protect‘;ed rehg:mus
2 expremon mnl from governmental acuon not ‘in- |
3 tendedtobe hosgle to rahgzon, L |
4 (4) the Suprame Court has wntten that “the_
5 free exareise of 1x-ahgxon means, first and foremost
6. ° ‘'the nght to beh{eve and profess whatever rehg:ons
7 | doctrme one demines”,i
8 (5) ‘the Supre:me Court has firmly settled that .’
9 under our Constltutmn the pubhc expresmon of 1deas
: 10 - mey not be p;-ohlhxted merehr because the content of
o the 1daas is oﬁensrve to some; | |
12 (6) Gongress enacted t.he Rehglous Freedom S
13 - Reltoranon Ast Lf 1998 to restate and make oclear
; 14 ‘. | again our mtent and posmun tha,t rehaous liberty is
15 a.nd should forever be granted protectmn from un-
16 warranted. and umumﬁed govamment mtruszon.s *

4 17 andbnrdens,_ kl

18 ©{7T) the Equul Employmenc Oppomzmby Com-
19 mission has wntten proposed gmdehms to title VI '
720 of the Civil Rights Act of 1064, published in the

21 Fedoral Regia’aer ion October 1, 1993, W

24 Gwerb~gid that may result in the infringsment of

[

EEOC- 202 456 7026:% O
N
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1 | (8) such gu\idelinés' do n';)t aiabropriately resolve
2 iesues related to religious lxbarty and rehgmus -
3 pressmn in the workplace ’ |
4 (9) properly drawn gmdehnes for the deter-
5 mmatzon of rehgmus harassment should prowde ap-
6 proprlate gmdantce to emplayars and employees and .
7 tasmst in the ccntmud presarvatwn of rehgmus Lih-:
8 erty as guarantelad by the ﬁrst amend.ment
9 " 10) the Comsmon states in’ 1ts pmpnsed
10 guidelines that it Tetains wholly separate guidelines
11 . for the determmahon of sexual harassment because
12 the chnmismon helleves that aexuel harassment |
: :13' o rmses issues ab(Imt human mtera.cmon tb.at are to
14 . some extent umqne in eompanson to other harass-
15 _ment and may mj;m,nt separate treahnent, and

16 (11} the sutgect of relxgzous harassment aJso
17 raises isgues about human intoraction that are to
18 - some extent umqne in eommnson to other harass-
19 msnt, mmmm_l
20 (b) Smxsn OF THE Cormrmss —1t is the sense of

21 the Cong'ress that, for pu.rposes ofi msumg ﬁnal regulauom -
22 under title VIT of the le Rights Act of 1964 i m connee-
23 tion thh the propesed g\udelmea pubhshed by the Equa;l
24 Employment Opportumty Commission on October 1, 1993 -
25 (58 Fed. Res 51266)— L '
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a\mxmwss e - 8Le.
" - IR o
S (1) the catagoxy of rehglon sho 4& bie withdrawn
2 from the prapose«ti gmdelmesm
3 prive—si-haraser
4 . - {2) any new Lmdehnes for the deteminamon of
| 5 rehgzous ha.rassm’ent should be drafied’ & as to
6 make exphcxt]) clear that symhols or expresswns of
7 re]igiaus beliet conslsﬁnt with the first dmendment
3 nd the Bahgmua lF:n’.-e:dcom Restorataon Au; of 1993 -
9 | are not to be restncted and do not’ conshmto pmof
10 - of hamssment R | ' .
1 (8) the Commission should hold'pubiie hearings
12 on suoh new proposed gmdclmes and .
13 . @) the Ccmmmmon shouid reemve e.ddltmml -
.i4 - pablia aommﬂnt blefore 1asumg amn]ar new reg'u]a-
15 tions. R 1 '
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Carol,

I learned indirectly that Senator Simon is proposing to send a
letter to the EEQC 'urging that it suspend action on the
consolidated harassment guidelines until the Commission is in
place.

ﬁwwowh e

,mhére is reason to belleve that Senators Heflin and Brown mlght
be sufficiently satisfied with this approach to agree not do
something more drastic right now, such as pushing a resolution to
kill the guidelines completely. ere, 18 also reason to believe
that the EEOC would find this agézggggxé“because it can't really
move on this issue until that time anyway (there is only one
Commissioner who would vote in support).

This would permit the Administration to get its Commissiogfers in

place who could properly address and speak to the issue. #In the _;ﬂ?
meantime, the word would be put out that consideration/f@a n ;
suspended rather than remaining actively under consideration ~- a 1
better stance to bgjhntil the Commission is in place. »

w
K

Senator Simon's staff is 1nterested in whether this makes sense.
‘What do you think? =%



i SENT ‘BY :‘ - —— ‘ 6-13-94 ; 84: SBPM ’ B S.L-c"

1030 CONGRESS
2D SESSION S RES

IN THE SENATE OF THE UNITED STATES

Mr. BROWN submitted the following resolution: which was

RESOLUTION

Expressmg the sense of the Senate regarding the 1ssuanca o
~under Title VII of the Civil Rxghts Act of 1964 of

- administrative guzdebnes applicable to rehgmus harass-
ment ) in amployment

Wherea.s the hbemes protected by our Counstitution mclude“
rehgmus liberty protected by the first amendment; ‘

Whereas citizens of the Umted States profess the beheﬂs of_ :
" almost every concejvable rehg:on

Whereas Congress has hzatorxcully protecied religious expres-
sion even from gavernmental actmn not mtended to be
hnst:.le to. rehgmn i el s

‘Whereas the Suprema ‘Court has written that ~“‘the free exer-
~ cise of religion means, first and foremost, the right to be-
lieve and profess whatever religious doctrine one desires”;

EEOC- - 202 456 7028:#% 2
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W'herem the Supreme Court has ﬁrmly settled tha.t under our
' Const:tutlon the publie. evpressmn of ideas may not be

prolnmtc_d merruly because Lhe eom:ent of thp ideas is of-
f’euqxve to some ' '

. Whereas C‘ongresa enaowd the. Rehg:ous Freedom Bestora- o
tion Aot of 1993 to restate and make. clear again oQur in-
tent and position that religious liberty is and should for-
ever be granted protection. from unwarranted and un- -
' _]uquﬁed gnvomment mtruamnq and burdens, o

W’iwwdx the Equal f‘mp]nymuut Opportumty Comxmaszon'

. has wr 1tten propused guidelines to title VII of the Civil
Rights Act, of 1964, published in the Federal Register on \
October 1, 1993, that expand the definition of religious -

" harassment 'beydind ‘established legal standards set forth

by the- Supreme Court, and -that may reault in the in-
fmngement of rehgxous hberty, and

Whereas such gnudehnes do not appmpriately resolve issues

_grelated to rehgmusa liberty and rehgmus expressxon in the ‘
workplaw Now therefore be it.

1 Reaoh:ed ’l‘hat it is Lhe benae of the Senate that for
‘purposes of i 1<;sumg ﬁnal 1egnlatmns under title VII of thev
le Rights Act of 1964 in connectmn with the proposed
, crmdelmes puhhshed bv the Equal Employment Opper-
tumtv (,oxmmssmn on’ chber 1 1993 (58 Fed Reg

PR N I

"1"66), the (.ommxssmn should thhdraw religion as a

7 .categowfcovea ed by 'ﬂw wpropoqed gmdalmas hold pubhel. '

S

hcmmgw and rec cive: addmmml pubhc Lomment before is- ¢

9 ,e.umg' snm]m new: u.md.m<m~.
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SENATE RESOLUTION 219-exxnawins 70 RELIGIOUS nARASSnEﬁT ,

Mr. BROWN (for himself,n . Gramm, Mr. Smith, and Mrwﬁﬁickles)ﬁsubnitted
"the following resolution, vhlcn;wos referred to the Committee on Foreign
:Rolations.z* S o F : o

5 msas,.-z:tsl’~ |

L Hhereaa the libartzes protected by our Constitution include religious
vlibarty protacted hy the first amendment, V

whoraas citizans of the . United States profess the beliefs of almost every
‘conceivable raligion' B ; . , , o

Wheroas Conqress ‘has historically protected religious expression even from\
governnental action not 1ntended to be hostile to raligion, o o
Whereas the Supreme Court has written that "the free exercise of religion
- means, first and foremost,. the right . to belieVe and profess whatever .
religious doctrine one desires“' o

'Whereas the Suprema Court Aas tirmly settled that under our CQnstitution
the public expression of 1deas may not be prohibited merely because the
.content of the 1deas is offensive to some, .

: Whereas Congress enacted the Religious Freedom Restoration Act of 1993 ‘to
" restate and make clgar again?our intent and position that religious liberty .
is and should forever be granted protection from unwarranted and unjustifxod
govarnment intrusions and burdens*‘ R , . ,

Whereas tho Equal Employment Opportunity Commission has written proposed
guidelinos to title VII of the Civil Righte Act of 1964, published in the o
Federal Register on October 1 1993, that expand the definition of religious
harassment beyond established legal standards set forth by the Supreme Court,
and.that may result in the infrzngement of rollgious 11berty, and - :

Whereas such guidelines do ‘not appropriately resolve issues related to
. religioua liberty and religxous expression in the workplace- Now, tharafore,«
, be it B . : ,

. Resolved, That it is the sense of the Senate that for purposas of
issuing final regulations: under ‘title VII of the Civil Rights Act of 1964 in .
connection with the proposed guidelines published’ by the Equal Employment

_.Opportunity Commission on October 1, 1993 (58 Fed. Reg. 51266), the
Commission should withdraw religion as a category covered by the proposed
gquidelines, hold public hearings, and receive additional puhlic comment
-before issuing similar new ragulations. :

Remarks by BROWN (R—CO) on S.Res. 219 P R

. Resolution Concerning Administrat1ve Guidelines Applicable to .
Religious Harassment [CR. page 8-6536, 180 lines] . :

- Attributad to BROWN (R-CO)
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Mr. BROWN. Hr. President, I appreciate the indulgence of the Chamber. ,
rise to draw attention to a resolution that I submitted today dealing with
guidelines on harassment in the workplace published by the Equal Employment
oPportunity COIlisaion on October 1, 1993, - L

The Equal Employment OPportunity Commission is charged under various civil
rights laws with preventing harassment in a.variety of areas in our working
environments, and in the past they have issued an established guideline to
employers to prohibit harassment of individuals based on sex, race, creed,:
and color. The new. guidelines, though, involve a different area than has heen
addressed in the past. Among other areas, they specifically deal with o
religion. And the new guidelines are dramatically different than the' legal-
and ethical philosophiee that have affected thie country over its entire ‘

‘historyo _

Our hietory is one of expandinq individual freedom, one. of expanding the

o rignt to exercise any religious belief that one may choose. It is a history

which notes the expansion of individual freedom and rights of expreseion. The
"new religioue harassment guidelinee do the opposite° L

~For the first time that I anm aware of in U S..history, we will have a
Government agency act to dramatically suppress the ability of people to
express their own religious beliefs, even in a way that does nothing more
 than simply indicate their faith or preferences, or otherwise celabrate their

joy and faith at holidays or other special times. Most Members, I ‘suspect,

when they hear this, will be surprieed and find-it hard to believe that the
" Equal Employment Opportunity Commission would be acting in such a manner.
Yet, what I think has happened here, simply, is that.the agency has followed -
the same guidelines that they have used to deal with sexual harassment or
mguidelines similar to those that they have used to deal with racial =
‘harassment, and tried to make them fit into the determination of what
constitutes harassment in religioue area. They ‘simply do net fit..

What the Commission needs to do’ ia £o now withdraw religion as a categcry
covered by the proposed guidelines, go back through published. guidelines,
review them in detail, hold public hearings, receive additional public -

- comment, and, if it chooees‘ publish new ones that root out religious
harassment in the workplace consistent with the Constitution, rather than -
trying to make religion fit in with other categories of harassment regardless‘v
of their different nature._} _ ‘ , , L , .

- ‘What is involved here is enormously important. Even though it is almoet i

,hard to believe, literally what the Commission does is establish guidelines

~ for the determination of legal liability for employera. They require

. employers to issue their own religious harassment guidelines and then expose
. employers to liability-if they do not do so or if any alleged religious '
harassment takes place, regardless of whether the employees knew or should
:have known about the alleged harassing conduct : ‘

. What is of such great concern about these new guidelines’ Literally, the

result of their implementation would be the suppression in the workplace of .

individual acts of religious expression, or celebrations of religious .

beliefs. They literally require companies to draft a set of religious

" harassment guidelines, and in the event that guidelines are not prominently
displayed, or in the event that individual innocent acte of religious :

expression take place, then ‘the employer can be held liable. -

What could he these acts. of harasement? Literally, the result of
implementing the guidelines will pruvide that a whole series of acts of
simple individual religious expreSSion could well become proof of harasement
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religious harasement. I do not believe that all Americans, regardlesn of
their religious belief or background or lack of religious belief or
background, think that it is in our country’s best interest to have
guidelines issued that prohibit the wearing of a cross or yarmulke, that

. outlaw s Christmas party, that would prohibit celebration of Hanukkah at
work--& wide range of things which under the guxdelines could become proof of
harassment. :

By way of exanple, let me just review briefly some of the things that could
be used as proof of religious harassment in the workplace. Wearing a cross
around the neck or wrist or any ‘openly visible part of the body; wearing a
yarmulke; displaying a picture of Christ on an office desk or wall; wearing a
T-shirt or hat with any religious picture, drawing, phrase, or commentary, '
. having on a desk or wall anything that has any religious significance;

~displaying a Bible or other religious book on a desk; making openly visible
on display in a work or lounge area a work of art or any item of religious
significance; hosting Christmas, Hanukkah, Thanksgiving, or Easter
celebrations; parties or celebrations in any form that have any religious
focus or reference; allowing for opening or closing prayer or invocation at a
company program, banquet, celebration or event; sharing your faith or
witnessing the goepel with a fellow employee; speaking openly with employees
about your religious beliefs; allowing for nativity displays or scenes in the
workplace during the Chrxatmas holiday season.

I do not know how nemberanreact,when.they listen to this: "Oh, come on, let
us be serious,” some may say--"Surely no one could suggest these actions
constitute harassment.® Still others may say, “Surely no Government agency
vould decide they want to get involved to prohibit these kinds of things from
taking place.” Clearly all of us--or I hope all of us--would agree that
- harassing people is wrong and that religious harassment is wrong as well,
"even if the person genuinely intends well. But merely open displays of our
- religious beliefa, of our religious commitments, are quite different.

‘Let me draw the Hembers’ attention to. something that could be -proof of
harassment of a sexual nature: A calendar with a depiction of a nude person
on it, displayed openly in an office. That may be interpreted--and reasonably
‘ 1nterpreted by some~-as sexual- harassment, something that could be offensive
to the members of the opposite sex. Think, now, of the person who, instead of
displaying a calendar with a nude person- od it that could be interpreted as
pornographic, displays a calendar with a religious figure on that calendar.

. Sadly, under the proposed guxdelxnel it could be. treated tne same, as proof
of religioua harassment. , .

But are they actually offensive? Does anyone really. believe that it is real
proof of harassment to have an office with a religious figure shown on a
- calendar displayed on a desk or wall? Do we really want to equate, in ’
‘Government guidelines, the depiction of a pornographic nude photo with a
picture of Christ? This is ambsurd. The guidelines as they pertain to . ‘
- religious harassment are idiotic: They have been disseminated without public
hearings, without a great deal of thought, and without a reflection on the
impact they can have.;

What we have is a clear attempt to chill religious expression or displays
of any religious feeling or belief in the workplace--an attempt to make the
. workplace a religion-free zone. None of us wants religious harassment to
exist or be allowed to take place on the job. The EEOC should act in a
responsible manner to assure that people in the workplace are protected from
- it. But the proposed religious harassment guidelines will unfortunately
simply result in efforts to outlaw any vigible form of religious expression
fron nuch of our daily 1ives.3
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Some will say that is not possible. No responsible employer would do that.
But let me remind Members of the legal requirements of the proposed
guidelines. If an employer fails to set forth guidelines in the workplace
that restrict these kind of activities, they are subject to legal liability--
liability imposed on them under title VII of the 1964 Civil Rights Act
because the Commission has come forth with mandates through its proposed
guidelines that they create religious harassment guidelines. “Well," someone
would say, "surely no one at all would come up with these kind of guidalines
that would prohibit this kind of conduct." But it is also true because all
amployers ars required to create and display religious harassment guidelinesv

By way of example, I would like to- read to you a qguote from religious
harassment guidelines already created and put in place by one of America’s
pajor airlines in response to the EEOC proposed guidelines, and I might
suggest, in defense of the company that put them out, that they were not
their ideas. They were simply trying to comply with the new EEQOC
.requirenents. :

Technicai perébnnélﬁshould not possess or display in any manner on premises
any material which may be construed by anyone to have racial, religious or
sexual overtones, whether positive or negative.

That is an unfortunately incredible guideline with regard to religious.
beliefs and behavior: Any material construed by anyone to have any religious
overtones, whether positive or negative. Surely America should not become the
land of the intolerable. Surely our agencies should not become the "thought
police®” and "religion police." Surely dissenting and varying ideas have
enriched our lives. Surely the very fiber of the American freedom is to
promote, defend and protect people who have ideas they express both overtly
and covertly. Surely the American psyche is not so fragile that we have to
outlaw any public and private exprassions of faith. o

' Mr. President, complaints to the EEOC resulted in fewer than 1.8 percent of
those complaints relating to religion~based complaints.- That 1.8 percent is
in the entire category of religious complaints. Of the 1.8 percent, only a
very small portion of those even alleged the affirmative conduct of religious
harassment. The guidelines are clearly over-broad and disproportionate in
their effort. ,

Mr. President, I am not aaying that we should npt abandon our-cammitment to
prevent workers from having to face harassment on job sites, and we should
not turn a blind eye to the potential of abuse even in the religious area,
but these guidelines are so overreaching, and are so devastating to our

individual freedom of religion and speech that they should be rejected.

I have introduced a resolution today which asks the EEOC to withdraw
religion as a category covered by the proposed guidelines and issue new ones
only after they have held public hearings and received additional public
comment. My hope is that any new proposed guidelines for the determination of
religious harassment will respect-people’s right of religious liberty, to
express religious and political convictions without the chilling effect of.
regulatory intimidation and burdena on the: workplace.

_ I hope the EEOC will withdraw religxon as a category covered by the

proposed guidelines by the close of business today. Also, as I stated
previously, I hope that any new religious harassment guidelines developed by
the EEOC respect people’s religious beliefs and constitutional rights.
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- I ask that the Members of this body immediately review the resolution to
facilitate our acting quickly to make sure our fundamental rights of
religious freedom and religious expression at work. are not destroyed by the
overzealous proposed guidelines.

 Behind me is.a chart that lists over 61 different families religious
‘affiliations as embraced by Americans. If an employer is to conscientiously
fulfill his responsibilities under the EEOC guidelines, he must determine
vhat would be considered offensive to some combination of almost every one of
these 61 groups that are listed, and perhaps more as well. And then the
employer must use the information gained to develop his own religious
harassnent guidelines. This task would be nonumental.

Religious practices vary. The Sabbath is celebrated on Friday by some, on
Saturday by others, on Sunday by still others. Religious holidays abound
among these 61 groups. To prohibit the expression, or the celebration, or the
remembrance of religxon in a way that will offend no one jeopardlzes the
freedom of all.

I hope this Chamber will act quickly on the Brown resolution to ensure the -
continuation of our religious freedoms. , _
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EXECUTIVE OFFICE OF T HE PRESIDENT
13-Jun-1994 02:05pm

TO: Stephen C. Warnath

FROM: Carol H. Rasco

Economic and Domestic Policy

SUBJECT: RE: religious harassment guidelines

I think I am in good shape, thanks for checking. If you talk to
her tell I am thinking about her, appreciate the stuff she got
out to me yesterday. Phil Lader is calling some of the
conserative religious folks today to make sure they know the
clarifying info.

By



