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- June 20, 1994

. Mr. Tony Gallegos

Acting Chairman
U.S. Equal Employment Opportunlty Commiesion
1803 L Steet, N.W.

Washlngton, .C. 20507

Dear Actxng Chairman Gallegos.

1 am writing with regard to the EEOC’s Proposed Guidelines

- on Harassment Based on Color, Religion, Gender, Natiocnal Origin,

Age and Disability. As you know, the Senate passed a resolution
last week that addresses the appllcabxlity of these Proposed
Guidelines to religious harassment.

.. A8 originally introduced, Senator Brown‘s resolution callad
on the EEOC to withdraw religion from the Proposed Guidelines and -
accord eguch harassment "geparate treatment from the other ,
categories of harassment." That language troubled me, for two
,reasons. First, it is inconsistent with existing case law, whlch
prov;des no basis for differaentiating between reliqgiocus

harassment and othar types of workplace harassment in terms of

the applicable legal standards. Second, it sends a dangerous
signal that religious harassment may be less deserving of
protection than other types of harasament

After some dabate on thig issue, Senators Brown and HKeflin

‘agreed to remove references to "separate treatment” in the

findings and body of the resolution. Senators Brown and Heflin
alsoc agread to modify the language providing for the withdrawal
of religion from the Proposed Guidelines. As armended, the
resolution now requires only a temporary withdrawal, by p:oviding
that "the category of religion should be withdrawn from the
proposed guidelines at this tima™ (emphasis added). The phrase
"at this time” makes clear that religion nesd not be excluded
from the EEOC’s final Guidelinea. As modified, the resolution
passed by a vote of 94-0 (gee attached »opy of Congressional
Record) .

, Some'prges raports about the resolution have been
inaccurate, so I am writing to clarify its actual meaning. As

‘passed, the resolution calls ¢n the EBOC to (1) withdraw religion

from the Proposed Guidelines at this time, (2) hold additional
hearings and receive additional comment, and (3) ensure that the
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final Guidelines make clear: that symbols or expressions of E
religlous belief are not to be restricted and do not constitute
proof of harassment. Notably, the resolution does nof require
the EEOC to adopt a separate regulatory process for religious
harassment, to lssue separate guldelines for religious
haragssment, or to apply legal standards to such harassment which
are different rrom these applied to other types of workplace «
harassmsnt ,

‘I hope this clarification has been helprul. Should you have
further questions about this raesoclution, please contact Greg
Watchman of my etaff at 224-5546.

Sincerely,

W;ﬁ%@:ﬁ:

Howard M. Metzenbaum
Chairman, Subcommittee on
labcr, Committee on Labor and
Human Resources o

202 456 7028:¢ 4
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e (Commerce, Justice State, and Judiclary
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“Atfhe”endofthéa i msertafterthelnetsechon

| (preceding the siort tiﬂe d\e foﬂowmg naw 3ech0n
{  Sec.___. Nonepf thsﬁmdsmade available in this
2 Actmavbeused to impl eht, a.dmmsner or enfome any
3 gmde!mes of the Equ.hl mployment Opportumty Com- |
4 misa’io’n covermg 'nt ba.s&d on mhzxon, when it is
5 made known to the Federhl entity or officia! to which such
6 fu.nds are made a : ‘ : such guidelines do not differ |
7 in any respect from tHe mPoéad guidelines published by
8 the Commission on Pojober 1, 1993 (58 Fed. Reg

9 51266). S N
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RELIGIOUS ACCOMMODATION

P\

BACKGROUND
I. The Fundamentals of the Accommodation Requirement

A. Unlike the other bases covered by Title VII, non-
discrimination on the basis of religion does not require
just neutrality, but also involves an affirmative
obligation to ‘accommodate the sincerely held religious
practices and beliefs of employees, if that can be done
without undue hardship to the employer.

B. The extent and nature of the employer‘s affirmative
' obligation to accommodate employees’ religious beliefs
"when these are in conflict with work regquirements has
been the subject of litigation, including two Supreme
Court decisions, ITWA v. Hardison and Ansonia v.
Philbrook. It is now the subject of a bill pending
before the Congress, H.R. 5233 (the Nadler bill).

C. Under the Supreme Court’s decision in T.W.A. v. Hardison
(1977) ," Title VII permits the employer to show "undue
hardship"” by showing that the accommodation would require
more than a "de minimis" cost or that it would violate
the seniority provisions of a collective bargaining
agreement.

D. In Ansonia v. Philbrook (1988), the Supreme Court held
- that, under Title VII, an employer has no obligation to
offer the accommodation preferred by the employee, so
long as the employer offers an accommodation that removes

the religious conflict.

II. COMMISSION GUIDELINES ON ACCOMMODATION

A. our extant Guideline was issued in 1980 and incorporated
the Hardisop test for undue hardship.

B. It provides that "when there is more than one means of
accommodation that would not cause undue hardship, the
employer . . . must offer the accommodation which least
disadvantages the individual with respect to his or her
employment opportunities, [such as compensation, terms,
conditions or privileges of employment].” 29 C.F.R. §
1605.2 (c)(2) (ii).

1. In Ansonia, the Supreme Court noted that: "“To the
extent that the Guideline . . . requires the
employer to accept any alternative favored by the
employee short of undue hardship . . . the
guideline {is] simply inconsistent with the plain
meaning of [Title VII)." 479 U.S. at 69-70 n.é6.
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2. The Commission concluded that Ansonia did not
conflict with the Guidelines. This was because the
guidelines did not require the employer to give any
accommodation that the employee preferred but only
the one that did not cause undue hardship and least
burdened the employee’s employment status. See
Policy Statement on Ansonia v. Philbrook,
Compliance Manual § 628, Appendix A. It therefore
left the Guideline unchanged.

c. ‘The Commission did not address this issue further until
-1993, when the Commission proposed to revise §
'1605.2(c) (2) to reflect the Ansonia rule that an employer
‘need not offer the employee his or her preferred -
accommodation. A copy of the proposed revision is
attached.

1. The revision was prompted by Vice President
Quayle’s regulatory review, under which agencies
were virtually regquired to find some regulations to
eliminate or revise.

2. The proposed revision elicited six comments, five
of which were unfavorable. Three religious
organizations asked the Commission to delay any
final decision pending introduction of a bill by
Representative Nadler to amend Title VII‘s
accommodation requirement to <conform: to the
original Guidelines. A fourth, the American Jewish
Congress, said that while some revision was needed
in light of Ansonia, the proposed guidelines went
too far. AJC recommended revisions that would make
Cclear that the accommodation must not adversely
affect the employee’s job status or opportunities.

3. No further action was taken regarding the proposed
guideline and it was withdrawn with the rest of the
regulatory agenda this fall.

III. NADLER BILL
A. The bill would reverse Hardison by providing that:

1. an employer could not establish an "undue hardship"®
defense unless it could show that the accommodation
would cause "significant" difficulty or expense,

2. . a bona fide seniority system is not a defense to a
failure to provide accommodation where the
employee’s work hours can be adjusted to permit the
religious observance or other employees are willing
to swap, and
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3. employers need not pay premium wages for schedule
changes made to. accommodate the employee’s
religious practice.

' B. It addresses Ansonia by providing that:
1. to be reasonable an accommodation must eliminate

the conflict between employment requirements and
the employee’s relxglous observance and,

2. as between two or more alternatives that would not
- cause undue hardship, the employer must offer the
~accommodation that is least onerous for the

employee

IV. ANTICIPATED REACTIONS

A. For the Commission to proceed with the proposed revisions
of the Guidelines at this time would antagonize religious
groups, even if the Commission were to adopt the
revisions proposed by the AJC. (We would not recommend
publishing the proposed Guidelines in their present form
under any circumstances since we agree with those
commentors who stated that they oversimplify Ansonia and,
thus, might be misleading}.

B. Since courts have often interpreted the standard that
employers need not incur a "more than de minimis" burden
to mean that the employer need do almost nothing, the
Nadler bill will presumably be welcomed by religious
groups, especially by those that practice their Sabbath
other than on Sunday ‘and have holy days other than
Christmas and Easter. While the bill may be most

" important to those who practice other than mainstream
Christian religions, we expect that all religious groups
will enthusiastlcally support this bill that makes clear -
that the burden is on the employer to accommodate an
employee’s religion if it can do so without significantly

- burdening business.

C. Employer groups may oppose the bill.

1. They may object to defining "undue hardship" as
“significant," rather than "more than de minimis,"
difficulty or expense. .

a. *significant difficulty or expense" is the

’ definition of “undue hardship®™ 1in the
Americans with Disabilities Act. Those groups
that oppose the ADA as unduly burdensome on
business are likely to have the same reactlon
to the Nadler bill.

3
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b. Note, however, that the bill takes care of the
most significant = potential burden by
specifying that employers need not pay premium
wages when the employee is working irregular
hours for religious reasons.

2. Employers may also be opposed to the provision that
where there is more than one accommodation that
will not cause significant cost, employers must
give the one that is 1least "“onerous® to the
employee. As noted sabove, under the extant
Guidelines, employers need only provide the
accommodation that least burdens employment
opportunities. However. since ‘“onerous" is
undefined in the Nadler bill, it could be
construed to require employers to give employees
their preferred accommodation even where the
preference is motivated by something personal
rather than by religious need or employment related
concerns.

D. Labor organizations may oppose the bill to the extent
that it reguires that religious accommodation needs
supersede seniority provisions of a collective bargaining
agreement that gives employees with the greatest
seniority the first entitlement to weekends off or
preferred shifts. These issues have been raised with
regard to the relationship between the ADA and collective
bargaining agreements.

E. Civil liberties and separation of church and state groups
may oppose the bill as an “establishment of religion" in
violation of the First Amendment.

1. When Title VII was first enacted, there were
challenges to the accommodation requirement as an
unlawful establishment of religion. Such
challenges have generally been defeated. '

2. Justice Marshall’s dissent in Hardison indicates
that there is no. Establishment Clause violation
where the employer need only bear de minimis cost
but suggests that the answer might differ if the
Government required employers to bear significant
difficulty or expense. Under the Nadler bill, the
employer’s burden is just short of significant
expense. If the bill passes, expect more First
Amendment challenges.
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mclude the nmmgll‘ phnmthm,
. Yequires:that tha Shipper’s Export .. ;..
Docmmtbowhmusg within four: o
daya ‘aftar:shipment: Al -DEA. -
- . cannot require that the USCS domment
. "be submitted an or befare the day of .
. exportation, it is suggested that an
- exportar do so to facilitate- . - -
uninten-uptbd axpart of the goods.
* The De puty Assistant Adminlmator
- Office of Diversion Control, hereby
. certifies that this proposed rule will
_have no significant lmpact upon entities
‘whese interests must be considered
under the Regulatory Fledbility Act, 5
+ U.8.C. 601 et s6q. This proposed nile
clarifies an existing regulation, and
imposas no burden ari the public. This
“rule is not a major rule for purposes of -
. < Executive Order (£0.) 12201 of
-« February 17, 1981 -

Pursuant to saction 3(::)(3) and

action has been submitted Tor revisw to
the Office of Managemerit and Budgat,
and approval of that office has been

.- requestad pursuant to the provisions of

" the Paperwork Reduction Act of 1080,
44USCetseq =
This action has beeo amlyud in.

accordance with tha ciples and

criteria contsined in R.O. 12612, and it -

" has boen determined that the rule does
not have sufficient federalism

implications to warrant the pmpai-atlén '

"of a Federalism Assessment.
List of Subjects in 21 mr-rt 1313

 Drug traffic control, Expons. Imports,
Repoarting requirements.
" For reasans set aut above, 21 CFR part

1313 Is propased to be amended as
follows .

- PAAT 1313-{mennenl

N ‘I'ha aulhorlty citation far part 1313
cnnunuas to read as follows: .

.‘ Amm, 21U s.c 802, 830, 871(b), 971

. -2 Section 1313.23is proposed to be
» - . amended by revising pmgmph (cl to
* read as follows:

§13113 Dltu-ibuﬁon c!upon
deciaration.
- - ® » 0

(@ Gopy 3 shallbe pwsentad to tha :
¢ LS. Customs Sarvice at the port of exit
" for dach export of a listed chemical or
.+ chamicals on or before the day of
" exportation, and when possible, along
D \nth the Shippets Expart Dechmuon

- Buresu of Congular Affairs
' am?m‘i 12" O Feelrgis et

-De

FOR RERTHER

e Daml..knmxy:?.lm..
‘Gml.l!ﬂg. cvpen xite
Dapuly Mnm%of
Dimmmtml m
Eﬁ!hﬂdmm:dncummtm

received ot the Officm of the Federal Registar °
September 17, 1993. .

(FR Doc. 93-23184 Filed 9-22-93; 3:45 am]
BALING CODE 4410-00-8 -

" DEPARTMENT OF STATE

(Publc Mot te7z

Visas: Documentation of
Nonimmigrants Under the immigration
and Nationality Act; Temporary

,  Visitors for Businesa or Pleasure
3(e)(2)IC) of E.O. 12201, this-proposed .

AGENCY: Buxeau ofCansulmAﬂms
DOS.

ACTION: Proponnd mla. axbmslon of
comment period.

S directly amend the !NA's B viaa - f‘
. classification (INA 101{a)(15%B)}, bui

- and creation of the new O, P;.and R -
" classification by IMMACT 90-affect the -

.0f 120 days to provide the publicwith ., j‘:‘"
-greater oppommity to mbmxt formal o
' comments. ,

SUMMARY: This docurment extends the

. origins]ly acheduled comment period to

November 23, 1943. The proposed
rulemsking published on July 26, 1993,
58 FR 40024, proposes to amend

Tegulations on visas for temporary

visitors for pleasure and temparary

. visitors for business. The proposed
regulations reflect changes in the

intarpretation of the B visa classification
resulting ily from the enactment

"of the Immigration Act of 1890

MMMACT 80).

OATES: Written comumionts muat be
received in duplicste on or before
November 23, 1883.

ADDRESSES: Interested persons are
invited to submit comments in

" duplicata to Chief, Division of

- * Legislation and Ragulations; Visa Office,
partment of State, Washingmn Dc
20522-0113.

NFORMATION cmmcr'

hen K. Fischel, Chief, Legislstion
snd Regulations Division, Visa Offics,

‘Washmg‘lon. DC., 20520, (2.02) 653~

1204.

. SUPPLEMENTARY mmmmu The - -
Immigration Act of 1990 (Pub. L. 101 ¥

649, Nov. 29, 1980) with subsequent -

~ modification by the Miscellanecus and

Technical tion and
Naturalization Amendments of 1891
(MATINA) (Pub. L. 102-232, Dec. 12, U

- 1891) amended certain existing

:. nonlmmigrant visa classifications in lhe
- immigretion and Nationality Act of .

. 1952, (“INA"), and added seversl new

. - .omes. IMMAC!' 80 and MATNA did nut

. Suprsme Court precedent in' Ansonia .

* progpective employee from being

‘practices.

certain Ch 8 to the H-1B viss -~ \--.!
clasaiﬁution {INA 101{&)(15)01}(1103)) %
interpretation of tha B visa classification , =,
currently set forth in the FAM. Proposed s
rulemaking 1840 concerns an extremely- - i °
significant visa classification. In view of . g

the impoﬂanm of the subject m:mer,ths - -.’=

Department is exterding the comment ., <" "
poriod an additional 60 days for a total o e

Dated: September 15, 1993
David L. Hobbs, -
AmngdswhntSmtaryfarCamular A
Affoirs, e =
[FR Doc. 93-23187 Filed s—zws BdSaml
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29 CFR Part 1805

Dlacﬁmlnaﬂon Becauss of ﬂellg!on
Under Title VIl of the Clvil Rights Aet

of 1964, ss Amended .. o
AGENCY: Equal Employment x \ S
Opportunity Commission (EEOC). . . :

. ACTION: Notice of proposed rulemaking. : 7
" SUMMARY: The Equal Employment

Opportunity Commission is- proposmg
revision to its Guidelineson - St
Discrimination Because of Religion. We :-
are revising the guidelines torefled .- 4

Board of Education v, Philbrook, 479 :
U.S. 60 (1986) on religious - s
accommodatiun. If adopted, this =~ .

revision will clarify an employer’s duty
of religious accommodationapd help > :i:
avold unnecessary litigation cuxts Also )
it will prevent an employes or * 7

discriminated against and unnocessanly “
penalized because of hmihet reli&xous 8

DATES: Commonts must be recawed by
November 22, 1993.

ADDRESSES: Comments ahmild be

‘addressed to the Office of the Exacut:wo‘ ... ]
‘. Secyetariat, U.S. Equal Employment .

* Opportunity Comrmission, 18011 Stmet
NW., Washington, DC 20507. Copies of -
commeats submitted by the public wﬂl
be evailable for review atthe .- - .-
Commission’s library. Room 6502, 1801 ’

L Street NW., Washington, DC between"
tho hours of 9:30 a.m: and S p.m: This 73
notice is also available in the following

altemative formats: laxge print, h:aﬂla. a
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computerdisk: Raquextsforc mpau ‘ofd
this noticeleither iman.altersiativer:

made to the Publications Distribution:
Center st (202) 6634264 (voice), or
TDD.{202) 683——7110 DR B SR OPE
FOR mmm mmmon CON'I’AC'P
Dianna B. Johnston, Assistant Legal "~
Counsel, or Téaresa L. Guerrant, Staff -
: Attor;my. (}fﬁm of Iggnl Counsel, U.S; °
Equal Empioyment ppommi el ;
Cgmxmsswn. 1801 L Street NW.,, '«

Washington, DC 20507. Telephone: (202)

6634679, KIS GBHB?O DrTDD (202)
663-7026. .= -
SUPPLEMENTARY' msomuma Thls T
proposad rule is not & major rule for o
purpases of Exacutive Order 12201, - * .
Section 701(j) of Title VII of tha C'ml
Rights Act of 1964, as amended, 42'
U.S.C. 2000e~{j), creates an obhgation to
provide reésonable accommodation for'*
the religious practices of an omployae or
prospective employee unless to do so -
would create-an undue hardship.
Ansonia Board of Education v - *.*! "
Philbrook, 0379 llisldagthaag (19886), Itha
Supreme Court held “that 0
haspmet its obligation under aect? ysr
701(j) when it demonstrates that it has '
offered a reasonable accommodation 1o -
the employea.” The Court stated that _
“whers the employer has ah-aady
reasonably accommodated the. °
employes’s religicus needs, the -
statumry inquiry is atan end. The Wi

ciloyex need not further show that - -

of the employeg s altermative . =*"i: *

aecommodadons would result in undue
hardship.” Id. at 68, The Commission - .
subsequently issued guidance on this -
issue. See EEOC Compliance:Mapual, » .
Section 628, Religious Accommodnuon,
Appendix A, "Ansonfa Board of .-,
Educaxfon V. Phﬂbmak and Raliglous
Accommodation.” " .

Currently, 51805 2(01[2) promdasthat
when there is more one od of
accommodation available which does, -
not cause undue hardship, the ./ : + ¢
Commission will determine whothsr the
accommodation offéred is reasanable by
examining: (1) The alternative methods. -
constdered by the employer and )] tha

alternatives actually offered tothe i*..-"

individual. The employer must cﬁar tha

accommodatian which least

disadvantages the individdal's'* "
"employmént opportunities. This aecuon.

is being revise tcclanfylhatpummnt

to Ansonia; an employér has met'its -

sccummodation ohligntimwhen 1t
" demonstrates thal it offered &

..-No & PETEOSAL . the ful
i and. 1605.; dthu&z:‘d&wwm  propo:

format ot regulay, format; should ber: i21::.

. promulgated in. final form; are not:3;5

- expected to have s axgmﬁmnracnmmla sais of. L. DEOIS. ua&muons u
gl ownarmd oom.ro.l permist . .

+ | information mqummems and ms

. Applitant/Violator sysiem: avil ../ - "

" penalties for owners and contmllers of .

violators_This wil] pravide additional"

-7 tmein

- propo .

: DATES: Wntten Gommenrs OSM wdl

:, Flexibility Act, 5 U.5.C.601, et s6q;.
’.,',ListnfSubjactuln:lB(IRPartlm .

& DaMSepumber14 1993“ B

‘.. Chalrman. :

In

i 52) The en'.nployar ar labor

* “emplayee or prospective.employee: The

-accomInl

T accommodation preferred by the; -
e employee or pmqumvo amplcyoe

'nemmm OF THE mrsrii&n
_‘-Oﬂla of Surface lﬁln!ng Rcdamatlon

‘ f

.. ACTION: Proposed mle. exfmsionof"
K .. public: wmment
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The. proposad amddmdmmnsxii

. impact on small business entities:”::
within the meaning of.the Regulatory::

FiTE
.., Religious | disczimmahon‘

“: Porthe Cnmmisslom i
Tony B Ga!lagos.

»; e

Far the ressons set forth in the *"

" - preamble, the EECC proposes to arnend

29 CFR 1605.2(c)(2) as follows: . " -
: 1. The authority citation for part 1805
is ravisud to read as follows' :

m.my 4zusc.zoooo-1z.
51605.2 [MNM L)
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U.S. EQUAL EMPLOYMEN_T OPPORTUNITY COMMISSION
Washington, D.C. 20507

ANALYSIS OF PROPOSAL ON RELIGIOUS EXPRESSION IN THE WORKPLACE

We have reviewed the proposed Executive Order on religious
expression in the federal workplace. Portions of the proposal do.
not appear-to fully take account of Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. § 2000e et seqg., as it applies
to rellglous discrimination -and to harassment more generally.
Because EEOC’s authority extends to Title VII. and not the
Constitution, we will confine our discussion to Title VII
questions. ' ' '

OVERVIEW

First, portions of the text are likely to mislead or confuse -
agencies about their obligations under Title VII harassment law.
For example, statements that religious expression must be treated
like any other controversial or non-religious speech ! run counter
to the very premise of Title VII harassment law: that employees
cannot be subjected to hostility or abuse based on their race,
color, sex, religion or national origin. Thus, Title VII treats
expression on these bases differently from other expression- and
- requires regulation of such expression to the extent that it

communicates a quid pro quo or is sufficiently severe and pervasive
to create a hostile worklng environment.

Second, parts of the draft may similarly mislead agencies
about their accommodation obligations, including their need to
consider whether accommodation of one employee’s religion impairs
the conditions of employees with dlfferent religious beliefs or
practices.

Third, the format of the draft is confusing. Principally,
this flows from treating "guiding legal principles" separately from
and subsequent to the . substantive "guidelines for religious
' expression." If an Order is adopted, at the least, the entire
first and second sections should be integrated.

t See e.g., p. 2 (supervisors may wear buttons carrying
messages about religion to the same extent that they are permitted
to wear other controversial buttons of a non-religious nature); pp.
6, 7 (employees should be permitted to engage in religious
expression to the same extent that they may engage in comparable
nonrellglous private expression) ..
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‘DISCUSSION

I.', Harassment
AL Implications of Supervisory Role on Religious Expression
1. Supervisory Speech Need Not Convey a Quid Pro Quo

"To Be Unlawful

The admonition (p. 2) that supervisors should "assess their
" religious conduct to ensure that employees do not perceive an
unintended quid pro quo . . ." disregards several important facts
central to harassment law. First, there is no bright line between
quid pro quo and hostile environment harassment. Carrero v. New
York City Housing Authority, 890 F. 2d 569, 579 (2d Cir. 1989). A
given set of facts may be regarded as either -- or both -- quid pro
‘quo or hostile environment harassment. Agencies can be liable if
an employee establishes that the conduct created an unlawful
hostile working environment even absent an explicit or implicit
"quid pro quo." * Although the draft recognizes the distinction in
its subsequent discussion of hostile work environment, nothing in
this portion of the draft, or in the examples that follow it at p.
3, warns agencies or 1nd1v1duals that conduct can be unlawful even
if it passes the "coercion" test.

2. The Possibility of Coercion Is Inherent in the
Supervisor/Subordinate Relationship ‘

Second, the draft largely ignores the fact -- recognized in
current law -- that the relationship between supervisors and
. employees is to some extent inherently coercive. For example, the
suggestion that supervisory expression is protected when it "does

not carry coercive overtones" (p. 2), fails to convey that such
overtones may be implicit in the nature of the supervisor/
subordinate relationship.? It 1is not enough to say that

supervisors should be aware of the "possibility" that "some"
employees might perceive their religious expression as coercive.
Recognizing the inherent coerciveness in the relationship role,
courts hold employers strictly liable under Title VII for quid pro
harassment. Similarly, while employers are only liable for hostile

2 Moreover, it is unrealistic to assume that an alleged
harasser is able objectively to evaluate the perceptlons of his/her
employees. Title VII harassment law has developed in no. small part
because supervisors have so frequently misunderstood the effect of
their conduct on their subordinates.

3 As such, it is insufficient to state that a supervisor
may not "insist" that employees participate in religious activities
or "insist" that employees refrain from such participation. (p.2,
§ 2). It .is well established that Title VII liability for
religious discrimination can attach to superv1sory conduct that
falls short of "insistence. o '
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environment harassment by co-workers if they knew or should have
known of the harassment, they are liable for a greater range of
supervisory misconduct. See, e.g., Meritor Savings Bank v. Vinson,
477 U.s. 57, 72 (1986) (employer liability for supervisory
harassment is determined under agency principles; knowledge is not
required); Karibian v. Columbia University, 14 F.3d 773, 779 (24
Cir. 1994) ("[i]lt will certainly be relevant to the analYSis

that the alleged harasser is the plaintiff’s supervisor rather than
her co-worker" (citations omitted)), cert. denied, 114 S. Ct. 2693
(19%4)1]. .

3. Even Conduct That Does Not Rise to the Level of Unlawful
‘Harassment May Be Considered Evidence of Unlawful Bias

'Finally, the draft_ ignores the fact that a supervisor'’s
expressions of religious belief can be evidence of bias if
employment decisions are later made that penalize those who do not
share the supervisor’s views. Under Title VII, agencies are liable
not only for quid pro quo or hostile environment harassment, but
also for any adverse action taken on a protected basis. '

Thus, it is misleading to broadly state that a supervisor’s
comment that "religion is important in one’s life" (example (d), p
2), will be protected so long as it does not "materially disrupt
the working environment or cause the employee reasonably to feel
intimidated or coerced." If an employee who attends church or
temple only sporadically, or not at all, is not promoted, (s)he may
well use this comment as evidence that casts doubt on the agency’s
assertion that the action was taken for lawful reasons.

While a court is unlikely to rely on an isolated comment, a
pattern of  such comments might be seen as evidence of bias.

Similarly, while a court would . presumably accord little
significance to a lunchtime debate about abortion in which
differing views were expressed (example (e), p. 3), it is not

necessarily true that such statements have no legal implications
"unless [supervisors]. take further steps to coerce agreement with

their views.*® Employees who hold opposing views could use the
conversation as.- evidence that any unfavorable treatment of them was
due to their differences with their supervisor. Such arguments

might succeed, to the extent that the conversation was part of a
pattern of related remarks. Accordingly, admonishing agencies to
be unconcerned about such statements is ill advised. "

B. Hostile Environment Harassment Generally

The Supreme Court has held that "Title VII affords employees
the right to work in an enVironment free from discriminatory

“intimidation, ridicule and insult," whether based on sex, race,
religion or national origin. Méritor Savings Bank v. Vinson; 477
U.S. 57, 65 (1986). See also, Harris v. Forklift Systems, 114

S.Ct. 367, 373 (1993) (Ginsburg, J. concurring) ("Title VII declares
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discriminatory practices based on race, gender, religion, or
national origin equally unlawful"). Conduct, including verbal
conduct, will violate Title VII if it is "unwelcome" and is
sufficiently severe or pervasive that a reasonable person would"
find the environment to be ob]ectlvely hostile or abusive. Id. at
67-68; Harris v. Forklift Systems, 114 S.Ct. at 370. The draft.
Order fails to account for each of these elements and, thus, again
fails to alert agenc1es to the true scope of their potential Title
VII liability.

First, the draft introduces a dichotomy between "derogatory"
and "non-derogatory" expression that is not present in Title VII
case law. As a related matter, much of the draft fails to account
for the fact that allegedly harassing speech is not analyzed in a
vacuum but is considered in 1light of all of' the surrounding
circumstances. Second, it fails to appreciate that the issue is-
whether the listener reasonably perceived the comments as hostile.
.or abusive, not whether the speaker intended hostility. Finally,
the draft understates the extent of the agencies’ potential
liability for harassment by supervisors.

1. Whether Expression Violates Title VII Cannot Be
Determined Merely By Determining Whether It Can Be
Characterized As "Derogatory"

_ The draft appears to suggest that religious hostile
environment theory is limited to explicitly derogatory language and
that affirmative expressions of religion such as proselytizing are
broadly permitted. See, e.g., p. 3 (religious hostile environment
harassment is "pervasive and severe religious ridicule or ‘insult"
and "use. of derogatory language in an assaultive manner"); ® p. 4
- (examples of "derogatory" comments); p.7 § 3 ‘("employees are
permitted to discuss religious topics w1th fellow employees and. may
~even attempt to persuade fellow employees of the correctness of
their religious views . . . and may urge a colleague to participate
or not participate in religious activities to the same extent they
may urge their colleagues to engage or refrain from other personal
endeavors"); p. 10 ("use of derogatory language directed at  an
employee can rise to the level of religious harassment if it is
severe or invoked repeatedly").

Under Title VII, however, the question of whether verbal
conduct is unlawful harassment turns not on any label placed on it,
i.e., whether the comments are "derogatory" or "insulting," but on

3 We are puzzled by the formulation that employees should
not suffer "a hostile environment or rellglous harassment" (p3, §
3) (emphasis added) inasmuch as the two are not separate concepts
- in the law. As discussed, infra, the correct inquiry is whether
unwelcome harassing conduct is suff1c1ently severe oOr pervas1ve to
create a hostile environment.



whether, in light of all of the surrounding circumstances, they are
reasonably perceived as "creat[ing] a work environment abusive to
employees because of their . . . religion . . L Harris v.
Forklift Systems, 114 S.Ct. at 371. The legal analys1s in section
2 of the draft acknowledges the importance of looking at the
totality of the circumstances (e.g. p. 10), but section 1 conveys
a contrary message. '

It is not helpful -- and may well be misleading -- to
affirmatively urge agencies to consistently overlook or ignore
religious expression simply because it might be characterized as
""non-derogatory" or as ‘"proselytizing." = (See pp.6 - 8). In
failing to recognize that a functional test must be applied to
determine whether conduct is unlawful, the draft fails to inform
agencies that even conduct that the harasser may not intend as
' derogatory, when unwelcome, can violate Title VII.

The draft’s statement that the proselytizer should stop when
the listener requests him or her to stop, based.on "a principle of
civility in the federal workplace," while true as far as it goes,
disregards the governing legal framework. The proselytizer should
also stop when asked to because failure to do so will constitute
unwelcome and potentially unlawful, religious harassment.

Analytically, allegations of religious harassment share
certain similarities to other harassment cases. In each, the
expression made by the supervisor or colleague may not be hostile
in any respect. Indeed, the Supervisor or co-worker may sincerely
.have intended the .conduct as completely positive and supportive.
In the context of ‘sexual harassment, for example, an unlawful
hostile environment can be created by repeated unwelcome requests
to go out on a date. Under the governing analytical framework set
forth by the Supreme Court (supra at 4), repeated unwelcome
requests to attend church services, or repeated unwelcome
statements about one’s religious views, can create an unlawful
hostile environment. To counsel that only derogatory statements
can lead to liability may thus leave agencies vulnerable to claims
that they have taken insufficient action against severe and

‘pervasive -- but arguably non-derogatory -- religious speech and
conduct.
2. It Is Critical to Consider Whether a Reasonable Person

Would Perceive the Expression As Hostile

Under well established harassment law, the inquiry is whether
" the "conduct . . . is . . . severe or pervasive enough to create .
an objectively hostile or abusive work environment -- an
environment that a reasonable person would find hostile or abusive
-~ . . . and [whether] the victim . . . subjectively perceive [d]
the environment to be abusive." Harris v. Forklift Systems, 114
S.Ct. at 370 (emphasis added). In her concurrence, Justice
Ginsberg observed that "[i]lt suffices to prove that a reasonable .
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person subjected to the discriminatory conduct would find .
that harassment has so altered working conditions as to ‘malk]e it
more difficult to do the job.’" 114 S.Ct. at 372 (citation
omitted) (emphasis added). The draft does not discuss the
significance of the reasonableness standard but at various points -
makes generalized assertions of what is or is not reasonable.

(See, e.g., p.3, example (e), in the context ‘of a discussion of
quid pro quo harassment "without more neither these of these
comments should reasonably be perceived as coercing employees’
religious conformity or conduct; p. 4, examples making assumptions
about reasonableness without discussion). Although we certainly
recognize the difficulties in applying the reasonableness analysis,
it cannot be ignored, nor can it be dealt with by simple assertions
that certain reactions to religious speech/conduct may or may not
be reasonable. Harassment jurisprudence demands more.

3. The Draft Understates the Extent of Employer Liability

The draft states on the top of page 4 that the liability of
the Federal Government for hostile environment harassment would
depend on such factors as "whether supervisors in the agency knew
or should have known of the harassment and the actions the agency
- takes in response to that harassment." However, it is the position
- of several courts and the EEOC that an employer is liable for
hostile environment harassment by a supervisor regardless. of
knowledge. whenever the supervisor was aided by powers delegated by
the employer in carrying out the harassment.

CIT. ww

The draft correctly states that Title VII requires employers
to make exceptions to neutral rules that burden an employee’s
religious beliefs or practices and must accommodate such employee’s
‘practice unless doing so would impose an. undue hardship on the
conduct of the agency’s business. It also accurately notes that
the hardship need be no more than de minimis. Trans World Airlines
v. Hardison, 432 U.S. 63, 84 (1%977). * The Commission " has
consistently been a vigorous proponent of accommodation. = See,
e.g., Guidelines on Discrimination Because of Religion, 29 C.F.R.
§ 1605.2; EEOC v. University of Detroit, 904 F.2d 331 (é6th Cir.
1990) (proposal to reduce employees union dues not sufficient

¢ It is worth noting that in the course of‘remonstrating
with what he perceived as the majority’s narrow reading of the
employer’s accommodation obligation, Justice Marshall observed that
"important constitutional questions. would be posed by interpreting
the law to compel employers (or fellow employees) to incur
substantial costs to 'aid the rellglous observer." Trans World
Airlines v. Hardison, 432 U.S. 63, 90 (1977) {(Marshall, J.
dissenting) (footnote omitted). '



accommodation of employee’s stated rellglous objectlon to  having
any association with the union) .-

S 1. Accommodations Provided for Non-Religious Reasons Are
Relevant but not Dispositive of Whether Providing the
Accommodation Would Cause Undue Hardship

. However, in providing that "[r]leligious accommodation cannot

be disfavored vis-a-vis other, nonreligious accommodations [and
that] a religious accommodation cannot be denied if the agency
regularly permits similar accommodation for nonreligious purposes"
(p. 5), the draft misstates the proper standard. The legal inquiry
is not whether the agency permits similar accommodation for other
purposes, but whether the accommodation can be provided without
: cau51ng more than de minimis hardship to the conduct of the
agency'’s business. : :

It is true that an employer who routinely provides exceptions
to.the neutral rule at issue for non-religious reasons will usually
be hard-pressed to prove that providing a similar accommodation for
religious reasons is a hardship. However, it is not accurate to
say that the employer could never prove that the accommodation in
a particular instance would be an undue hardship. °

3. An Accommodation for One Employee Cannot Create a
Hardship for Other Employees :

‘Some of the draft’s examples of appropriate accommodation seem
to overlook a significant. strain in accommodation law; namely the
principle that it is an undue hardship for the employer to be
‘required to provide an accommodation for one employee that burdens

5 The principle that accommodation for one purpose does not
necessarily compel accommodation. for religious purposes is
exemplified by the requirements of the Rehabilitation Act of 1973,
29 U.S.C. § 791 et seqg. That Act compels federal employers to
provide reasonable accommodations for qualified individuals with
disabilities unless to do so would impose an "undue hardship" on
its operations. "Undue hardship," for Rehabilitation Act purposes,
is defined as ‘'"significant difficulty or expense," and the
appropriate regulations and caselaw clearly indicate that 'this is
a substantially higher standard than the "de minimis" standard
associated with the provision of religious accommodation pursuant
to Title VII. = Thus, federal employers may have to prdvide
accommodations for individuals with disabilities, even if those
- accommodations result in more than a de minimis cost to the agency.
The language of the proposed draft, however, suggests that such
compliance with the Rehabilitation Act could be construed as
"disfavoring" religious accommodation, thus compelling the agency
to violate either the Executive Order on religious expression or
the Rehabilitation Act. ‘



another employee. (See, e.g., p.5, example (a). (by substituting
the word "adequate" for “voluntary,“ edits suggest that an agency
can adjust work schedules even if another employee must
involuntarily take on the accommodated employees duties)).

In Hardison, the Supreme Court ruled that to require other
employees to suffer an employment detriment in the process of
accommodating the first employee would constitute undue hardship.
See, e.g., 432 U.S. at 81 (TWA could have granted Hardison and
others like him days off for religious observance "only at the
expense of others who had strong but perhaps nonreligious reasons
for not working on weekends . . . TWA would have had to deprive
another employee of his shift preference at least in part because
he did not adhere to a religion. that observed the Saturday
Sabbath"); id. ("[ilt would be anomalous to conclude that by
‘reasonable accommodation’ Congress meant that an employer must
deny the shift and job preference of some employees, as well as
deprive  them of their contractual rights, 'in order to accommodate
or prefer the religious needs of others, and we conclude that Title
VII does not require an employer to go that far"). See also,
Beadle v. Sheriff’s Department, 29 F.3d 589 (1lith Cir. 1994) (an
employer can rely on a neutral rotating shift system to accommodate
an employee’s religious practices; the system heed not be part. of
a seniority system).

Thus, . Hardlson and its progeny signify that it would be
_ problematic ‘to change work schedules because of one employee’s
‘religion unless a "voluntary" exchange could be made. Similarly,
.example (c¢) on p. 5, while not wrong, does not make clear that the
impact on other employees must be part of the calculus.

3. Rellglous Expression .That Rlses to the Level of Unlawful
Harassment Is an Undue Hardshlp :

Title VII’s accommodation provision requires an employer who
has a neutral rule banning, for example, all employee expression
about arguably controversial topics, to permit religious expression
unless the employer proves that such expression would create an
undue hardship. As a practical matter, it will be difficult to
prove that passive and non-derogatory religious expression
constitutes an undue hardship. Thus, employers should ordinarily
permit employees to wear a yarmulke, cross or shador. EEOC Dec. No.
71-2620, 4 FEP 23 (June 25, 1971) (ankle length dress); EEOC Dec.
No. 71—779, 3 FEP 172 (Dec. 21, 1970) (head covering). See also
.Carter v. Bruce Oakley, Inc., 849 F. Supp. 673 _(E.D. Ark.
1994) (beard); EEOC v. Electronic  Data Systems, 31 FEP Cases 588
(W.D. Wash. 1983) (beard). ¢ Similarly, it would be difficult to

A 6 But see, Bhatia v. Chevron, 734 F.2d 1382 (9th Cir. 1984)
(where Sikh employee’s beard interfered with wearing of respirator
with gas tight face seal and OSHA required use of the respirator,

8
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establish undue hardship if the employee’s religious expression is
not harassing and is not reasonably perceived by employees as
demonstrating bias. See Brown v. Polk Co., 61 F.3d 650, 656 (8th
Cir. 1995) (employer could have accommodated‘voluntary, sporadlc and
spontaneous prayers during meetings with supervisors where affected
employees perceived no bias on part of superVLSor) cert. denied,
116 'S.Ct. 1042 (199s6). :

However, the accommodation requirement falls on employers, not-
on employees. The Court has made <clear that religious
accommodation of one employee cannot create a hardship for another.
To require an employee to tolerate expression that rises to the
level of unlawful harassment would be an undue hardship.’” Nothing
in accommodation law alters the standards for determining when
expression is unlawfully harassing. .

Examination of harassment allegations requires looking at all
of the surrounding facts and at patterns of conduct. Thus, if such
expression is unwelcome and is repeated, ‘it will at some point rise
to the level of unlawful harassment. @

Conclusion

As we have set forth, substantial questions are raised by the
- draft in connection with Title VII analysis .Please let us know if
we can be of further assistance in addressing these important
issues. ‘

it would be .an undue hardship for employer to excuse wearing it,
revamp its duty assignment and expose other employees to Bhatia’s
share of hazardous work). Cf. Goldman v. Weinberger, 475 U.S. 503
(1986) (strict enforcement of military uniform code, ‘prohibiting
wearing a yarmulke, did not infringe Goldman’s Constltutlonal right
to religious liberty).

7 . Cf. Spratt v. County of Kent, 621 F. Supp. 594 (W.D.
Mich. 1985), aff’d, 810 F. 24 203 (6th Cir. 1986), cert. denied,
480 U.S. 934 -(1987) (to allow social worker to use religious
counseling of client 'would be . undue’ hardship because the
Establishment Clause requires the limitation). See also Baz v.
Walters, 782 F.2d 701 (7th Cir. 1986) (Chaplain fired from VA
hospital because his form of proselytizing to psychiatric patlents
was antithetical to VA’s philosophy of care and a reassmgnment
would have interfered with job preferences of other employees).

8 As noted, a single. invitation to _embrace another
. rellglon, standing alone, would not constitute an unlawful hostile
environment under Title VII. Nevertheless, when issued by a

supervisor, such invitations can quickly become problematic.
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