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Good Aftermoon, I am Douglas Gallegos, Executive_Director of .

o the'Equei Employment'Opportunity‘Commission.AAi‘wouid like to

“‘”introduce‘ﬁlizabetﬁ Thorhton;'aﬁcc'svhcting Legalvtounsei,~and

Dianna Johnston, Assistant Legal Counsel for Title VII policy.

We are here ﬁoday to testify before the Subcommittee

“‘regardlng the Equal Employment Opportunlty Commxsszon s Proposed
. COnsolxdated Guldelines on Harassment, partlcularly focusing our

.comments on the religious harassment provlsions;‘ These

guidelines would protect from unlawful harassment those wishing

f‘to‘express their faith at work, just as the guidelines would

protect workers from belng forced to comply w1th someone else 5
rellgxous bellefs.

Let us be clear that the guldellnes are intended to explain

’ex1st1ng law, consolldating existing ]ud1c1a1 and CcmmlsSLOn

precedent not to create any new legal theories or in any way -

abrldge the free exer01se of rellgxon in the workplace. The

| 5guide11nes provide that conduct towards an employee constltutes

: unlawful harassment only when 1t 1s unwelcome g‘dAwhen it

severely or pervas1vely denlgrates or shows hostlllty«onﬁthe‘g
basxs of relmgxon. |

Contrary to some erroneous commentary, the guldellnes do not'
prohxbit rellgxous expreSSLOn in the workplace.i Such a

prohibltlon would 1tse1f vxolate Title VII of the C1v11 Rights

‘Act of 1964.. Thus, whlle the proposed guldellnes would prOhlblt
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Vu81ng repeated and offeneive relxgious epithets in the workplace,
the guidellnes ‘would not forbid wearlng a cross or a yarmulke at
‘work, hav;ng a Bible on one’s desk, or inv;tzng a colleague to
church. As you know, the Commission has vzgorously defended thev
”’right of employees in the workplace to exerc1se thezr rellgzous
faiths. 7' | | |
The publlc comment period for the proposed guidelines will

contlnue until June 13, 1994. Any flnal guldellnes would make
» clear not only that an employer is not requlred to prohibit non—
'intrusxve rellglous expre331on, but that employers could not
lawfully ban such expr3551on. - ‘

| In reiterating exlstlng law the proposed guldellnes are
fully consistent with the princ1ples embodled 1n the Religious
'Freedom Restoratlon Act- 51qned by the Pre51dent thls past fall.

We would be glad to anSVer any questlons you may have.

. However, because we are stlll in the comment perlod and because

any action on these proposed guldellnes requlres approval by the
- full Comm1531on, 1t would be inappropriate to commlt at thls tlme :
to any conclusions concerning or squested changes to the |

| guldelznes.
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IEOC DEFENDs INCLDSIO& OF RELIGION IN PROPOSED CONSOLIDATED ‘
' GUIDRLINES OR wORKPLACE HARAS SMENT

NASHINGTON —— The staff of the u. S Equal Employment
Opportunzty Commlssion (BEOC) testlfled before a Senate - 7
;VSubcommlttee today about ‘the Ccmm1331on's Proposed Consolldated
e Guldellnes on Harassment, partlcularly focuslng those comments on

the rellglous harassment prOV131ons. These guldelines would
protect" from unlawful harassment those wishlng to express their
falth ‘at work just as the guldellnes would protect workers from
bexng forced to comply wilLh someone else's religious bel;efs.‘

" The Commission’ staff made clear that the guldellneq are
intended to eéxplain existing law, consolldatxng existing judicial
and Commission precedent, not to create any new legal theories or -
in any way abridge the free exercise of religion in the
workplace. The guidelines provide that conduct towards an
‘employee constitutes unlawful harassment only when it is , )
unwelcome and when it severely or pervasxvely denlgrates or shows :

' hosL;l;ty on the basis of rellglon.. ’

The Comm;ssxon staff also made clear that contrary to some-

erroneous commentary, the ‘quidelines do not pIOhlblt religious

"~ expression in the workplace. Such a prohlbltlon would itself

~ violate Title VII of the Civil Rights Act. Thus, while the

- proposed guidelines would prohibit using repeated and offensive. -
religious ep;thets in the workplace, the guidelines would not

- 'forbid wearing a cross or yarmulke at work, having a Bible on
one’s desk, or 1nv1t1ng a colleague to church. . The staff noted
that the Commission has vigorously defended the right of
employees 1n the workplace to eherc1se their rpllgxous faiths.

The public comment perlod for the proposed guidelines Wlll
contxnue untll June 13 1994. Any flnal gu1delines would make

- more o
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clear not only. that an employer is not required to prohlbit non-
intrusive religious expression, but that employers could not -

Alawfully ban such expre331on

- In reiteratlng existlng law, the proposed guldellnes are
fully consistent with the principles embodied in the Religious -

v Freedom Restoratlon Act,.81gned by the Pres;dent this past fall.

IR T Y
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The Honorable Hank Brown SRR
" United States Senate’ . < * - ST e e e
Washmgton DC2051.0 0604 B I T

Deax: Senator Brown & j;;f, R ':~_} AR f, T T f
l' lns is in response 1 your leuer uf September 23 1994 wluch -raises a scncs of
quesunnq rega.rdmg the EEOC's proposed Guxdelmes on Ha:assmem, as well as Title VH‘
pm}ubmon of. dnsenmmanon on the basis cf rehgmn As your letter acknowledges the
- EEOC withdrew these proposed guldclmcs on September 19, 1994. ;- This: subject was. ,
addressed during iy conﬁnnauen heanng inJ uly before the Senate Commmee on, Labor s
~ andHumanResources R Lol e
L Befnrc i tum to your spec1ﬁc quesuons I wnll re:terate my view that any fumre
EEOC ‘action on ‘this suhject must be completely (.Ons:stenl with the Consuumon s .
.  guarantee of the frce exercise of religion; as well as its prohibition-of the estabhshmem of R
' ,/; rehgmn applicable statutory law mcludmg Title VII and the Religious Freedom o AR
"% . ‘Restoration Act; and thc Supreme Court's holdings addressing both the First Amendmems e
_pmtccnon of the freedom of rehgxon and the nature of prohxblted harassmem under Tlﬂ(. -
VII SR : :
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< ‘; g would also note that the EEOC operates asa five-member dehbemuve bndy .
Accurdmgly, it is not within the poweT of any, wxgle Comxmssxoner o guammee that the -
EEOC will-or will not take a particular-course- of action. Moreover, beécause of the .~
dehberatwe nature of the decmon-makmg pmecss it would be mappropnaxe for me o ..
make any bmdmg commument on this or any quesnon beftm, I have had the opportumty L
1o review the vast pubhc record’ that has been made (mcludmg the over one hundred S
thousand r.omments that have been received hy the agency) and © be thoroughly advxsed AR ’

- on the full range of legal issucs. Moreover I am not an expert on lhe complex. quesuons L S
which arise in eonnecuon with the First Amendmems guarantee nf lhe freedom of © o LT
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I rocogmze however that the proposed gurdehnes recemly wrmdrawn by lhe
EEOC created confesron. at the very leasi, about whether the Comrmssron was’ seelong to )
“move beyond existing law in the area of rehgmus harassment. If the EEOC wereto. . o
promulgate new gmdelmes in lhrs area; it would be crmcal for such gmdelmes 10 be fully SR
"consistent with existing. law; mcludmg the Rehgrous Freedom Restoranon Act, and e
carefully avord any such confusron el , : \
RN Fmauy, any course of acuon by the Commxssxon on any 1ssue must be ruuy R
y L mformcd bya morough Mssmenl of all of the EEOC's needs and the mynad of i 1ssuos -
T both. operatmnal and pohcy - facmg the agency Only after such an assessmént and -
 consulitation with the otfier Comrissioners; can we determme the prrormes for allocauon o
f".»“: oI the severe]y hmrted resources of the Commission..":, , ~~ " T T
S D.,t me now proceed to your spcuﬁc quesuone whlch I wx]l amwer to the beqt ot
L my abrhty, within these necessary constramls AR ..J S A
L ;\, o l Whrle there is no statutory mandate I understand that Trlle V]I does authonze
the EEOC 1o provide technical ass:stance on these and all other i issues arising under that
. Statute. "As discussed above, the quesuan ‘of whether, in my view, the EEOC should- -
promulgate such guldehnes and!or rules is one which I should not pre;ndge However
~ any guidelines in this area must reflect existing law, including the Religious Freedom |
'Restoration Act.’ As noted above, I recognize that the proposed guidelines recently -
wnhdrawn by the Commxssron created confusion about whether the’ EEOC was seekmg to

'3 :
B b

- move beyond-existing law in ways that would inappropriately constrain religious- * ... - 1" - A

SR ~expression. Any such action should take into.account the many thousands of comments
- which have been submilted in connection with the proposed guidelines. (now wrthdmwn) Lo
‘a careful review of allfapphcable law and a consrderrmon of the m«my diverse pomts of ER s
mew on thrs snbjecu SR ~ : | S
2 At thrs ume. in the absence of agency gurdance on the .subject. employers and

. employees must base their understanding of what does and does not violate Title VII wrth I

‘ regard to discrimination on the basis of religion on an examination of the relevant T
Lo consmutmnai and staturory provrsrons and the operahve case law ' DR

e 3 A The redsons. enunr.rated in thc Supplementary Infonnatmn address a vanety
o - of i rssues, somic of which clearly do not relate to the quesuon of whether or not there.
- “should be guidance regardmg religious harassment and others of whrch may ‘or may not
For example the reasons citing the need to addrcsq harasv.mem in conncction ‘with the - L
recently enacted Amencans With Drsabmtree Act and the need to clarify that gender-based
L harassment. in addition to sexual harasement is in violation of the Act, obvrously donot" -
ERTEE '. ~‘address the need foriguidance on the subject of rehgmus harassment The othér proffer ed
o -7 ¢ .reasons cue the nced for a consistcnt and consolidated approach 10 harassment, the need
., L. 10 reiterate that harassment is inlawful, and the need to offer more detailed information . *
' mgardmg the nature of prohrbrted harassmem. Clearly, shnuld the Comrmssron decrde ro o

L.
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revrsxt rhe quesucn of whether or not to pursue gurdancc on the «zubject of relxgrous ,
' ‘harassment, these reasons must be: carefully re-éxamined in light of the 1 10,000 commems L

, Iecem,d the Supreme Court's i intervening de(‘.lsxon in Hams V. Forkl;ft Systems. Inc and
. the nmphcanons of the Rehgxous Freedom Resrorauon Act as well as all other apphcable

E law. Moreover, such process must take into account the rcquxrements of the recently

- ‘el r,nacted legrslauon regardmg the proposed guldelmes

' <A

\

B. A S Stdted n connecuon Wﬁh my answer to subsecuon A or 1h1s qucstxon such a

V dctermmauon would have to be based ona ngorous review of thc cornrnents and all

. govemmg ]aw i

C At thxs ume, I am not aware of addmonal reasons '

i

4 Thxs quesuon of course, goes to thc hean o( Lhe 1ssuc whcther such guldancc a

KT
\ - N
- . 4

t . ‘wﬂl serve a useful purpose in hc,lpmg employt,rs and employees bettcr undcrstand thelr
L .'exxsung rights and responsibilities in.connection wzth Tite VII's prohxbmon of .

. ’f‘ ] . dlscmnmauon on thc h&m of rehgmn If the gurdance w111 not be useful m my _]udgment -
a ‘thcre is no purpuse m pursumg it. kT ‘

N Restarauon Act, whlch provides that: the "Government may. substanually burden a person 'S | R .
4 excrcm of rehgxon only if it demonstrates that apphcauon of the burden to the person — o

A

5 thle as ¥ stated above I am not'an expen on thc Flrst Amendmenls protccnon "

M\of relzglous freedom or on the. Rehglaus Frcedom Restoration Act of 1993 itis my view .
that the Commrss:on is obhgatcd to take full account of the guaranuees of religious  *

freedom in our Constitution and laws, including Title VII's mandate of rehgmus
acccmmodauon ‘Moreover, Iam’ aware of the strictures of the Religious | Fréeedom -

“(D)isin funhcrance of a compe]]mg govemmental interest; and (2), is the least restrictive

~means. of l’urlhenng that compelling: govermmnml mterest " However, because the - ,
' Commxssmncrq play an adjudlcauvc role i in certa.m cases and make decmc:ns as to whcther.

- ;;to Intxgale ‘many others; it would be most mappropnale for me to, cxpress any view - ...

L mgardmg whether a sPecrﬁc fact pattem may or may not v1olatc thc law. ™

G
\' w'

6 As you preperly nom the languagc you cne (whlch forms Only pan; of the

K f X ";defimuon in the now-wxﬂrdrawn guidance) has been w1thdrawn anid is not before the
"' Commission. ‘Of course, should the Commission take: any action.with regard to .

: fi’*harassment it shiouid be fully: c.onsxstent with thc Fn'st Amendment and all ot.her apphcable SR
'f.consumuonalprovrsmns S N U W x

_/w ‘:.
. P
\| :

7 The quc,stmn you presenr. is: whether lhe deﬁmuon of the reasonable pcrson ‘ J o

'jszarxdard in the proposed (now withdrawn) gurdanr.e is appropriate. The Suprcme Court
< has unammously ruled that a reasonableness inquiry is part of the analysis of whether.

. .pamcular conduu is prohxbm.d ‘harassment. The proper formulation of; the” reasonable
" person" test, including its particular apphcabmty to questions. of religions harassment, wxll

Dl ‘have to be cnmfully addrr.sscd keepmg in mmd the Supreme Court‘s analyqxs in Harr:s,
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SRS along wuh the 1mphcanons of addmonal 1aws such 8s the Rchgmus Freedom Reswranon
«* Act not considered in Harris, should the Commxssxon revisit the questxon of guxdance on -
rchgmushara&sment. f-j S S T I

In closmg.«lf wculd hke 1o relterate my personal commxtment to cnsurmg that all

i’ede{al job dlscmmnauon laws within the EEOC’s jurisdiction must be construed and .

.’ enforced ina manner that protecls thc basic nghrs of all Amencam mcludmg the -

-fundamental constitutional rights to freedom of rehgxcms cxpression. I assure you that if L

- 2" confirmed, T will take all steps within my power- o assure that the EEOC does not violate’ .

N the consntuuonal nght of all Amencans 0 exercme a.nd exprcss thexr rehg:ous behcfs ;

4 Thank you for the opportunuy to dxscuss theae 1mportam matters m greatcr delml- o

-with ycu If you have any funher quesuons please do not hes1tate to contact me at (703) g
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e U pai I M. Igasm 3
SR clo Asian' Law Cauciis, Inc o
468 Bush Street, 3rd Floor
: San Francisco, CA, 94706
Tclephone (415) 391-1655 Fax (415) 391—0366
gk '.Sem.er.nbe? 2«2;‘_19% s y
s HomrableHankBmwn C | e
’ ,\’»‘_,.Ummd States Semate. .. e e T
- .'“."Waamgton, DC 20510 S e e e T T
: ',1‘; Dcar Scnator Brown. : S .f } )
Thank you for your correspomience of Septem'be:r 23 1994 askmg fo: tesponscs to*a o
j‘,"'senes of: questions. relatmgtothe recenﬂvanhdrawn EEOC gtndehaes on race, coler,’ rehgwn e
L genﬂcr, _national- origin, ‘age- or disability. .'As you.know, I ‘have been’ nomindted to a’ ;¢ .
»'\ " Commussioner. position and. will-be designated ‘as Vice Chiair of the. Commission. 1 respondcd b
oW questions ‘on this subject msed at the hcanng on my nommanon before the Labor and I-Iumzm

L have revxewed the answers o your quesuom prepared by the Chau'-desxgnatc Mr L R

Gﬂbcn Casellas, and am in- full and complete agreement w1ﬂ1 his answers. For. this reason, 1+ . .
"am not reateratmg in full our shared views on the questions raised- in your lereer. - I do not want . -
t0'be umespcnswe, however, and remain av;nlable as | suggested 10 your- snaff to dxscuss any.
r-of these i 1ssues that you may wxsh clanficanon on by telephonc of by othr.r avaxlable means

i Please be assured that I underatam:l and share your concern that [he constxmnonal nght‘ R
of employees 10 express their . rchgwus belicfs b¢ fully: protected. " "While I am-ngt'a

: .,.constimtxoml scholar on the right” to rehgmus freedom; I am commltted o thJs mxportant o

. priniple as I'am to- the guarantee of equal protéction: under the law. I am aware of the IR

: - Religious Fmdom Restorauon Act as. well “as other protec,tions of comtimtional religious .

e ‘, .expressxon and can assura you that I wﬂl abxde by the1r mandates

Freedom ot rehglon isa fundamental part of our American hentasc I beheve sr:ronsly

:‘;m its pmtectmn ‘While I was taised in and my. family belongs to the Umted Church of Chnst

my wife and her famxly belong to the Budd}ust Churches of ‘Arnerica, And I ‘was raised: in a
Iargely Jewxsh community. 'l learned a. grcat deal from my Lolleagues relatwcs, fnends and
neighbors, in: schiool and in'the’ workplace, whose spmmal paths were different than my .own!

' This- religions diversity. and the ‘protection of all beliefs is a. valuablc part. of our. pation’s. .
R wnscmmonal protections and I am-firmly comumitted 1o all of: these pmtf:cnons My family’s
L :expenenccs duung World War II when they were mcarcerated in relocatxon camps in Colomdo e
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and A.mona due only to theu: eﬂmiclty, has led m my commumcm ) protect agams[ mtelerance
of any Iund Our country is st:onger for 1ts comm:tment to thcsc protectxons. e
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-+ 716 Hart Senate Office Buildxng S

o senes of quemons concerning the wxntly withdrawn EED

" by the United States Senate. o be a Commissiomer at th d EEOC, 1
. .+ .’ these comments, in sddition to the Constitutional protectior wh:ch""
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* Fhe Houdtable Hank Bmwn

o Washinguon, DC. 2510 - T e
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1 hzwe recexved your Im dated .. e 23,‘ 1994
05 Guidelines on
- Harassment Based on Race, Color, Rehgton, Gender, National ( Agem Dlsability

wlnch yon asked g
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- The subject of the. Proposed Guidelines on Harassment w raiSed my confirmation - - A

" bwmgbefmtleemteCommmeeonLabm‘de Rmm-.saonmlyzl 1994." As 1

stated at the hearing, Ibelxeveﬂmtmnssmentmmy otm, including religious harassmeat,
o fabimymp@tfcmmthejob mmetthancnothercb acteristics, mclpdmgtheirpmonal

L 'chmcc ofrdignmprmmdgtdda:m

Ehavehadmeoppmmmy mrevneﬁ: G hiymdqjefﬂlycmupamn- ‘

Q }"ikl(.,dmlmteﬂﬂbm(}ascuas respotises to the questions seqf forth in y Septernber 23, 1994 .
S letter, Ifnnyandcmkteiyagmwnhthemwsm  EXPTESSES. Forﬁnsmson,!am
,}‘f'mxrestmngoursharedv!ewsenﬂ:emesmsedmy T letter, H@vever,lammlhngand S

- ,*avaxiahle todxscusswnhycu any of the:issues raised in fho n:spoma:s or any otherusuc
:‘\comnmg my nomimhm to bea Comm:sswner at ‘he EOC ‘

\ Asywmawm,theﬁﬂ()(:hswmdm the,"’"“‘
'Hamssmem ‘I am also aware that the Commission has fec vedtho,.

- many different individuals and ‘groups conceming. these P = .. If confirmed.

‘religion, as well s all Congressional mandates in this afea, inclus

: Rmuonmtoflw:& and'l‘mevn’smandmofrdz ousacé odati n.

Asakw bcththeCcnsumnms ,‘of‘apers@snghtmpmcme *

. ",-f{:msmmngmnfmeiyandmevn'sngmmbe freg of barassmext in the workplace are. - o

of particular importance to me. . I have experienced ant}-Semitism ini several different

eontexts and therefore, Hknowﬁomperwnale .« ﬁwmﬂceofmhgmsmm

oL :¢ o
S ' N e Y

1 very carefully comdcr -

: * should not, ‘and can uot be tolerated., Iﬁ.rm!ybehave ‘P“’Ples*'@‘dbe‘]udgedonw
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1801 L Btreet W.W. . ‘ o

Washingten, mocu aosw R

_mmr *e. muliasx

Consistent with tho aﬁvhe anﬂ congent role of the United Btates
- Senate, and discussions ny staff have had with White HNouss
. officiuls assisting you with your noaipation to servs as Cheirman
. - of the Egual Bmployment -Opportunity Cosmission ("s=oC®), I am
At iteing the follawing wrikten queations %o yo‘u for your written
- respense. Please answer eash guestion Pully and in mﬂfi@ium
- detall to entiraly mrmam your @easitiam

1.,‘ :n it yomr view ‘t-hnt An erd.er fm" tha pmrm@ao .ﬁ.nmt n.nd
 effect of saction 703 of title VII of the Civil Rights Act of
1964 to be cerxied out etha¢ the BENC muat and/er should eet .
forth specific guldeiines and/or rules to employsrs and
smployees conserning workplace diaeriuime ie:m and m:nmt
huﬂ mreugﬁm? o R v

2. «auw should . enployors and ezployees properly dc:ine vhat does
- and does not conatitute » violation of saction 703 of title
VI of the civil Righta Act of 19543 Msa& on xaligien?

3, In the EEOC’S &uidalines on xamsamnt Bussd on Rage, @alorg :
" Religion, Gendexr, Haticml Origin, Age, oz ﬂisnbﬁlity,, 89 CIR° .
Par¢ 1609, in the “gupplementery Informetion® pection’
[{withdrawn September 19, 1294), the EEDC ilsts five specific -
reagons vhy %the Commission determined that thers ie & nsed
Lor nev gulaallum Lhat soplhiadize that hevasement based on oo
xaligim coo I8 wxagﬂ.eus and prohibitad by title ¥II.®

A.  De yeu, agzee vith the xemona Miculam (in part,
- 'or_ in wnols) &8 they relats t0 the ostagory of -
- peligien?  If yes, neo, ox aombimtien, plange
, axpluiu in detail. '
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B. Altheugh the guidexims have hm M.Walm in
- cemplience with Federal law, de the wesseas (in
pmg ez in whele) peflect sufficiant Bases for the
tion of like INOC guidelincs andfor rules.
rsiato&u to the catagory @t a'engien in the

: £Wmhia future? . ,
€, - A.m tha.m asy uthey xeam T3 MM '%nwks» zd.f
- the auipott of tha guidonms sed on the category
of rel gl@n‘? : s SR
4. Are EEOC ¢ i&elmm and/or mlu of the fam @no‘c substmce)

- By
. restristed in the expression of their religious beliofgkm&

™
rcssion and the
(Flease give

&

Rage,

Nalbilﬁ.ty, 2% CFR Paret 160§ {vithdrawn Septenbar 15?9'1.994%
necessary -and/or . appropriate to apprise empl
anmployeas of their rights and responsid

Coler, Religion, Gendar, NKatiocnal origin,

gyars
ities consistent with -

er

and

saction 703 of tiuo VIZ of the civil mghts Ast: @f 1964 busd
on nligian? - _ _

Undar whnt eircmtmcw uy an s.nﬂi.vaeual or envity ha

practices in the workplace, consistent with <the

. Amsnénant rights of roligious froedox and e
. Religious Yreadam Restoration Act of 1994
.. - Apac fic txamplcl,a‘nd qmilo(; axp;mtiam} o

. tontewplated by the FEOC’s Guidellnes wi Baressuent Based on

’Iha EEOC"G Guiﬂoli.nn on Harassment Basnd an. mm, Caiam

Relig

this

2 stendard tor mmm mlwtul "harassing”
.iémtﬂ.ﬁad 38

varbal m' ph sioal oconduct that “danim.-a?.us or
‘shows hostility' eor aversion teward & -
- {ndi{vidual becaune of his/har ... Feligiom ... .

pr that of . his mlutivug friends or-
mwtatos.. o

+Is thare a. anmﬂmtnﬂonsny pamiasimm basia faz’

standard (in part eor in whole) to the zrez of

ion, Gender, Nationel Origin, Age, or Disability, 29 C?R
‘Part 14809 (u&taaraw Saptozber 15, 1984) specitically includs

M?Q.or

“’i

Hﬂ.w
igion

consistent with mectism 703 of titla VIT of the Civil Rights
. Aet of 1964 Based on religion? (Pleass ¢iplaim in datail and
o ,gzomae lagal matharity vhoxo amrnpria-hab - ‘ '
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fo ‘m i‘a aypmpxiat& “te appxy mm “'maswmbzu mxam"“ stnndm e
. artisulated in the IEOC’s Guidelines on Harasement Based m e
Race, Color, Raligiem, Gender, RWational Oglyin, age,
Disahiliwo 2% CFR Pazt 1609 (withdrawn September 19, 1394)0
to the ares of raligien consistent with section 703 of titlw
'VIX ‘of th. Civil m@u Aot et 1964 bauﬂ on xcligiw? b

Thenk you m aﬁvama gor youz rewem &8 yau mawm
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‘S‘I‘us ﬁ.s in x‘ssponse t@ ymxr ic?.ter of September 23 1993 Hhichw“_h

0 i‘misem a uriex of questione max:dmg the EEOC’"S propesed o
;Guldeunas m’x Harassnent,, nw mthdram pmuant to mngressmnalﬁ ‘\ -

'f.‘mandats, as well as Txtle v:xfo proh:.bitmn of dxscrmmaticn on'” T

Do the basis of religmn.” 'mia subject. of coureeﬂ wag addrggsed"‘; .

s ‘_ 'ago,, befmm the Senats Comittoe on Lahor mnd Huma.n Resourcam '
S Befcre I tum to y«mr spemfie qu@stwm,g I mll reiteram my viw-:»-
s that any ch action cn this sub]ect nust take into fun account o :, o

i ‘,;‘well as its pronibxtwn of the ostablishnent of xelxgxon,f the ,
,,,;Ij,mplicntmns of app}.icable statutory 1aw, 1ncludxng the Reliqious B
o ~Fr@edom Rsstcratzon Actp and tms suprene Courtyﬁ holdings B
e .addressing botn the’ tha First Anendment s pmtecticn of the freeaon

f ;@f rﬁll@imn ancl the na:m ot prohlbited kmrmment under Title f"‘j;a'

Lvmg 3 muxd mlso note thnt 'the m operates as a fiva—mmz; - o

. .‘ik&iibemtxva bcdy. ‘;.Mrdinglyg it w mt within ny poﬁe.rg and it

X ’Vlmm bm mmt: inappropriate, to mrantee that tm EEOC will Ot(,: ‘

"4’ m.ll not take a particuiar couxse ef ac?.icnq ﬂormar,, becmme o:»fg"f‘ o

alao be excee&mgly inapmpriato for m to @xpraas any fimi viewsf"“ ‘

B on, or othemxse pro;udge, thi! questmn (or any Othﬂﬂ bofcre It~j:~

”;":bears maﬂe P inclu&ing the ovaz' om mmdxﬁ thonsand c@m‘w w&’:ieh"

‘aibava been recemed by the agency,, and to be thaxwgnly a&viseﬁ an i)
;. :-.i\“.;’-,‘“‘;«}‘,_,\:"v' . ’, ',‘7; ‘.'\ l

i . . . . H “ \"
v - . . B RN

s "‘A_:during ny ccnfination heanngs whieh taok pl&ce @ver tm months'v R

};‘the conntxtution’s guaram:ea of tb.e free exerclso of reliqion as'f}.,:,f'-r‘» o

: th@ @ehbez*a%ve nature cf the decisienmahng procegg, g_t muiﬁ we

1 have ma the opportunzty to revx.c'a the vast pubnc recerd whieh haﬁ B . R

- f}. B
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"ﬁorth speeifie Wiﬂmlim@ andfcr mies conc@mmq erph.cs s
. .‘g;discrininaﬁion and harassmnt haaed «m religimh M d“"““&’".‘
P above, the quas{:ion of whathorﬂ iﬁ !? Vi@“‘e the m sm“ml."’: -

L 'Qremlgate such widelineﬂ anﬁfor mles m oma whicn I @ammtif' L

'f;épmju&ge am& mn @mly aﬁdress aﬁ‘ter nmwing %h@ many musands"; ‘

A g g L TERER SR AR e e

E -A,_Aof comwnts which haw bem aublittad in conmctmn mm the‘ :

."3'. pmp@sad gmdalima ( mw wﬁ.thdmwn} as wan as mndnctim a weful :

| "'"review of all apphcable law. 2 IR
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, ‘*subgect em@myam md mpleym mnat base their understandﬁng 02’\'_‘;‘
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P :/Af”".‘":ff":.ﬁimmina&:mﬂ on the basis of religion on' m e:mimtmn of. the: )
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Ly &o Tm masom munciate& in ‘a:he Suppkememmy mzomtien R

s

“ &é&rea& m wmety of issues,, mme of wm,eh alearly d@ mm; rmlaﬁm t@

o e BTh s v e ke e med v w "y
~

: 'v-;the qmestmn oﬁ whether 08‘ u@t %.!mm shmxié ba guidsnoe zregammg v
,"reii.giom hwmsment anﬁ @mom of wmch my @r my meta \?oj’x' Ry

axanple, the reasons citing ‘the mnd to nddress harassmnt inf."“

N . . S " . . . . . S ; N
e . ’ Lo o . / e =, E - . E i3 N L . N
: g P oo L . G e e . oL . R . ; : . L

LAY AoV
o L0 sy g i T
”

e
~
-

e
N

29 M, mia timel, m the abseme of agency guiéanna on thepi{'«‘


http:n\lnc~at.ed
http:do_',:~t,.�'Yiol.ta
http:i.lln.II

|*[‘

| rigorous rwzev of the ements and an gowmmng law., SRS

BEmene g g o o S o w0y At

i

B .

Aet, am& ‘the nee& to clarif‘y that gcnder—baaed hm‘asamemﬁ in' :
additian m sexual harassnent is in viomtﬁon @f m &cte'? L
@Wﬁ,omsly do not addresa tha nead for guidance on the subject of‘*:: \
xwiﬁ,qiws harassment., ; The other proffemd reasons cite ‘the need .

for a conmﬁ a‘tem‘; emd consolidatea approach t@ harasamnt tzw medl'_‘}'f

to x‘eiterat@ that. harassnent 3.5 unlawful amd the me& o offez mra;f

detailed xnfomatmn regu'ding the nature of prommted harassment,, _. G
Cleany,, .befora the Ccfmxssion xevisits ths questxon of whethex: @xf;f e
i WW t-@ pﬁrsue guxdance; on the suhﬂect. or renqious harassment 2

these reasons -u.st he carefully ra-examned .‘m hght of. the 110, ooo',".,:f’* e
cments rece;s.vcd,, the Suprcm Oourt"s in’tervenmg dacmion in;

: ~=':“;c,4 ancs t!xa implwatxons of the-';""‘

Raligiaus Freadom Restoratzon Act as ualls as 311 othsr applz.cabl@""'

. o ‘,

. mnnecmom wxm ’\the recently enacm mricans With msamhuesii“‘

law., Horeovat. suc.h procosc nust be undartakan m‘&c account the -
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met.her snch gu:.dance eiil sex've a useful purpos@ in hoiping ‘
employers an& amployaos batter understand t}mir righm anrx g
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mt %iiu mka 8 judgment miy a&‘tez @ camful mvime @ﬁ’ the
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gproteation @f mkigiws fraadam ar cm the Rexigimm Freedon
Restomtion &ct uf 19989 I fullly understand and r@spect the gmat

impomnco of the ‘ guazantees of relnqioum freo&eu in our N

i ‘ Constitutmn anﬁ iaw. y ﬁcreover, I am awara the stncturas af the -
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;j'.i,.f.,.» Wswermnt my substantxany burden a pozson"s exercise of
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Ra.&igious ?reedam Restomtxon m which px-oviaes that the ‘

" mlxgion @nw if r.t dmnstratcs that application of tha burdan to

th@ parson - u} i m furtherance af @ cmenmg govermntal
mtemats ma (23 is t.m least restnctive mans of" Eurthnzimg that
' compollimq gover:rmantal ‘interasto: I assute you that aﬁ. relavant

\ mnstitutional a.n& statutory pravisicns will be carefully and

T e rigoxousiy cons:idera& before the BEOC’ pmposes any mew quidance o,

' ', a the sub]act of zrelzgxcms hurasament and any action ve propose 'ﬁ'ili
m ixnxomd by a fuﬁ. understandinq and appreciation of the Iau”- |
pxotnct;?;on @f the right ef mdinduals to practica meh: religien,, ',

6 As you proparw nota tba 1anguage ym.x czte hee bann

' ,‘:; wiﬁhdrnm and is not before the cOmiasicn. ‘ i&oreover, since m@

. I
r o . ’ v : . . o / Y o s R S
N S Th e e . . - . P o R Lo . PR Rl .- L o P IR
41 . o T I . . . ST o . - o, T
: . . ' L, - , e . . - 4 - L . L S B - X h .
, , . . P N ) .. . oL . . . . P , . ~ e
. , . _

oo :
H


http:ofr.li9iCNe)1.ra
http:tlie9~ant.eB

heala B el A e ad e aa it Sinnnnsadanys el adi il

s DB S

CSENFBY: ot T gog8a ronigeMr U BROCe . ccm ECHiz 6.

@9 24/1994 23815 FRON HEGGERS LQRE DRUG‘ ot 70 C 3%932 v I P 66 C

", ), : 0 . " “ ‘, . "', /‘\ e
PN . L

SRR S tim that tm;a lmguaga wm publianed the Supreme mert addmssecﬁ
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B us. _EQUAL EMPLOYMENT OPPORTUNITY cor«mrssron
' Washlngton D. C 20507 : N

f‘ 3 ‘. S

August 25,1996

' The Honorable Hank Brown
 United States Senate -
" Washington, DC 20510

. 'nus 1s in response toyour letter dated August 9, 1994 in whrch you assert that certain
emponees of the Equal Employment Opportunity Comnussron (EEOC) have engaged in lobbying
- efforts against recent legislation that you have sponsored. Specifically, you allege that certain
- Commission employees, through communications with Senate and House staff, have sought to
discourage members of Congress from supporting amendments relating to the Commission’s
Proposed Guidelines on Harassment Based on Race Color, Religion, Gender, Nanonal Ongm
o Age or Drsabxhty (the Proposed Gurdelmes) : )

Please be advrsed that T have personally looked into thrs ‘matter and T have found no
- evidence of any lobbymg activities with regard to any leglslauon related to the Proposed
* Guidelines. As you are oertmnly aware, the Commission did not and has not taken a position
on any of the issues raised in these legisiative proposals To do 50, the Commission would have
to consider and formally vote on each. (The process 1 discussed in my recent response to your '
" letter of Iuly 15, 1994, a copy of which 1s enclosed for your reference ) : (

B drscussmg this’ maner wrth all EEOC staff who are'in any way assoczated wrth this
issue, I was dismayed to leam that, in most cases, the EEOC was not even informed about or
aware of the legislation unnl either it was being debated or after it had been passed. The only _,
affirmative communications that were made by any EEOC staff about the amendments were
made to obtain information about the amendments, and those were quite limited. - Given the -
implications of these amendments on the Commission, I hope you would agree that itis enUrer ~
appmpnate for EEOC staff to try to monitor sur.h legrslatron in this way. ’

" In eonneehon wrth the ongorng controversy surroundmg the mdusron of rehgxon in the - -
Proposed Guidelines, EEOC staff has received and responded to numerous written and oral
inquiries from congressxonal staff about the Proposed Guidelines, Commission procedures, and
other related issues. The June 9, 1994, heanng before the Senate Judiciary Subcommittee on
‘Courts .and Administrative Practrce, in pemcular generated a number of calls from
oongresswnal staff. As far as I can discem, the responses of the Commission’s ‘staff to these -
inquiries were oompletely consistent with the agency’s position, responsibilities, and apphcable
law. Further, I believe it is entirely proper, and indeed our duty, to respond to such'i mqumes o

T wrrh whatever pubhc information. we have avar]able on the subjeet.
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‘Ihe Honorable Hank Brown P
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Should you have further qucstlons or 1fI can be of any further assmtance, please do not
hesitate to contact my ofﬁoe xf 1Ican be of further assxstance ‘ ,

/ Tony GaJlego
. Chairman
' -Enclosure’
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o ‘mteﬂ 5tatzs Smate

: wssnms‘ro& DC 20510-0804 -
" August 9, 1994 . -

Mr. Tony E. Gallegos _ ‘
" Acting Chajyman - =
Egqual Employment Opp0ttunity Connission
a 1801 L Street NW - . , ,
”“naahington, D.C.- 20507

o Doar Acting Chairnan Gallegos*ﬁ':.:

It has come to ny attention ‘that certain employoea of the Egual
. Employmént Opportunity Commission (EEOC) may have been actively -
- engaged in lobbying efforts related to 1egislation relating to .
the Commission's proposed guidelines on harassment based on race,
. eolor, religion, gender, national erigin, age or disability (29
. CFR Part 1609). These amendments are currently pending on S.
. 14931, the Airport and Airways Improvement Act of 1994, and H.R.
. - 4603, the Commerce, Justice, state, and the Judlciary ,
'ﬁhppropriations bill. , ‘

Spacifically, I understand that certain Canission enployees have
- been and continue to be involved in communications with Senate
- and House staff, seeking to diacourage nembers from supporting
‘the nnendnenta. - . : :

I am concerned about the use of taxpayers dollars being used tor
. lobbying purposes and_would appreciate hearing back from you
- . regarding the nature and scope of any and all communications
between EEOC employees and Senate and/or House staff related to
~these anen&nents., . ,

- ‘Additionally, I alsc understand that we have st111 not receivad a .
- response to the letter sent to ‘you on July 15, 1994, from me, .
- . Senator Howell Heflin, and Representatives Charles Taylor, Frank.
Holf and nartin Lancaster. We await your response. , ,\

g p 44 ycu have any questions, please feel free to contact Joe Rogers
, ‘of ny staff or nyself at 22&-5941. , '

nvﬁank Brown - o
: Unitod States Banutor Co ‘ ' R

B co: Mr. Gilbert Casellas o
R Designateq Chairman of EEOC

.’.\-
s
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