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QUESTION .• 'RESt:NTEl) 

Whether, as the Equal Employment Opportunity Com
mis~ion has concluded, an English-only work rule has a 
discriminatory impact on the ternlS and conditions of em

, ploymenl of national origin minorities and' therefore vio
lates Title VII of the Civil Rights Act of 1964, 42 U .S.C. 
2000e-2(aL unless justified by business necessity. 

(I) 




141004 »7/05/94 12:47 U202 514 3648 OSG/DOJ".· .
:.~. 

iftT
I:': ' 
,"
I 

\ 

! 

TABLE OF CONTENTS 

Page 

.Opinion below .... '............... , , . , ........... . 


Jurisdiction ..... : ... , ... ,"......... , .. : .... ~ , ...... . 


Statement, ......... '. : ..... , ..................... . 2 


I Discussion ..... :. " .. , ............. '............. . 6 
I C:onclusion' , .. , .................... ',' ........... . 16
i 
, , 
( 

TABLE OF AUTHORITIES r 
f Cases~ " 
t 

EEOC v. Arabian Am. Oil Co .. 499 U.S. 244 
(1991) .. '.' , .. : .......... '............ , ..... '. 10 

Garcia v. Gloor, 618 F.2d 264 (5th eiL 1980), 
,cert denied, 449 U,S. 1113 (1981) . , , .. ".: .... 15. 16 

Griggs v. Dlike Power Co., 401 U.S. 424,(1971).... 10, 12 
Hernandez v. New York, 111 S. Ct. 1859 (1991). . . . 14 .",Hisl/on v. King & Spaulding, 467 U.S. 69 (1984) '" J.I.. 

A1ississippi University for Women v. Hogan~ 458 
U.S. 718 (1982) ........................... ' i3 

P,7pasan v. Allain, 478 U.S. 265 (1986) . ; ... , ... . 13 
United Stales v. Rutherford, 442 U.S, 544 

(1979), ..... , .', ... ~ ................... , ..... . 10 
I, ~Va/son v. Fort nrorthBank & TrusI, 487 U.S. 

977 (1988) . , . , . , ,' ............ ' . , . , .... , , .. . 14 

Cons.tinnion; statutes and regulanons: 

U.S. Const. Amend. XIV ............. " , , .... 13 
Civil Rights Act of 1964,Tit. VIL 42 U.S.C. 2000e 

et seq.: 
42. U.S.C. 2000e-2(a)(I} ............ :..... 10 

42" U.S.C. 2000e-2(k)(I)(A)(i) ............. 9 

. 29 C.F.R.:' 
Se<.:Lion, 1606.7 .....•.................... 5 

Section 1606.7(a) (1993) ... :.............. 7 

Section 1606.7(b) ,......... . ... , . . . . . . . . 7 


OIl) 



.07/05/94 12:48 '&202 514 3648 
OSG/DOJ 

@005 

IV 


~ 

r 
r 

Miscellaneous: Page 

1990 Census 'of Population, Social and Economic 
Chal;acteristics .........; ......... -....... ~ .. 15' 

137 Congo Rec. 15,489 (daily ed. Ocl. 30, 1981) .. . 9 

2 EEOC Compijance Manual (Aug. 6, 1984) " .... . 8 
EEOC Dec. 71446, 2 Fair Empl. Prac. Cas. (BNA) 

1127 (970) ............................. : .. 6-7 

EEOC Dec. 72-0281. 1973 CCH EEOC Dec. 

(CCH) , 6293 (1971) ....................... " 7 


EEOC Dec. 73·0479, 19 Fair Empl. Prac. Cas. 
(ANA) 1788 (1973) .... "......... ".......... . 7 


EEOC Dec. 8"1-25, 27.Fair Empl. Prac. Cas. (BNA) 
1823 (1981) .............................. , . 9 


EEOC Dec. 83~7, 31 Fair Empt. Prac. Cas. (RNA) 
186) (1963) ............................... . 9 

45 Fed. Reg. (1980): 
p . .s I +229· .. "..... " ... '.... " - .... '. . . . . . . . . . ,8 
'p. 5) .231 . . . . . . . . . . . . . .......... ',.' . . . . . . . 8 
p.62,728 ................................ 7,8,15°' 

, p. ~5,532 " .' ........................... :,' ·8 

PI'. 85,634-85,635 ........................ 8 


j 



·07/05/94 12: 48 . '6'202 514 3648 OSG/DOJ 141006, 

" " 

31n toe enpreUle ((Court of tlJe Wnjtt.b ~tat.t$ 

OC10BER TERM, 1993 

No. 93-1222 

PRISC!LLA ~\'1. GARCIA, ET AL., PETITIONERS 

v. 

SPUN STE.-\K COMPANY 

ON PETITION FOR A I"V!?J'/' OF Ct.'NTJONARJ 


TO THE UNITED STATES COURT OF ,1 PPf:ALS 

FOR THE NINTH CIRCUIT 


BHIEF fo'On THE UNITED STATES AS AMIClJS CUlllAE 

. " 

"This brief is submitted in response to the Courl's order 
inviting the" Solicitor General to express the views of the 
United States. 

OPINION BELOW 

"rhe opinion of the court of appeals (Pet. App. ] a-19a) 
is reported at 998 F.2d ]480. 

JliRISDICTION 

The judgment of the court of appeals was entered on 
July 16, ]993. An order denying a petition for rehearing. 
and suggestion for rehear'ing en bane was entered on Oc-· 
Lober 29; 1993. The petition for a writ of certiorari was 
ri"led on January 24, 1994. The jurisdiction of-this Court is 
invoked under 28 U.S.C. 1254(1). 

(I) 
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STATEMENT 

1. Respondent Spun Steak is a poultry and meat pro
ducer. Pet. ,App. 2a. It employs thirty-three workers, 
twenty-four o( whom are Hispanic. Ibid. Spun Steak's 
Hispanic employees speak with varying degrees of English 
proficiency. ibid., Petitioners Garcia and Buitrago are two 
of Spun Stea'k's employees. Ibid. Both are bilingual. 

"for many years, the Hispanic employees of Spun Steak 
. conversed freely in Spanish. Id. at 3a. In September, 1990, 

petitioners Garcia and Buitrago allegedly taunted a non
Hispanic employee in both English and Spanish. Ibid,'The 
next day J company president Ken Bertelsen issued a letter' , 
stating Ubid.): 

only English will be spoken in connection with work. 
During lunch, breaks, andemployecs' own time, they 

, areobviollsly free to speak Spanish if they wish. 
Spun Steak later modified its policy to permit its clean

up crew, its foreman. and those authorized by its foreman 
, to speak Spanish. Pet. App. 4a. The rule was strictly en

forced 1 however, against peti(ionersGarcia and Buitrago . 
. Ibid. Both were reprimanded for violating the English
only policy and, fora period of two months, they were not 
permitted to work next to each other. Ibid. 

Petitioner Garcia contacted Local 115, which requested 
that Spun Steak rescind its rule. Spun Steak refused to do 
so, andpcthioncrs Garcia, Buitrago, and Local 115 filed a 
charge of discrimination with the EEOC. Pet. App. 4a. 
The EEOC found reasonable cause to believe that re~ 
spondcnt had violated Title VIL Ibid. 

Thereafter, petitioners filed suit against' respondent 
. alleging that its English-only rule violated Title V1I. Ibid. 
Petitioners Garcia and Buitrago filed suit on behalf of 
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themselves; Local i 15 represents aU Spanish-speaking em~ 
· ployees at Spun,-Steak. Pet. App. Sa. 

2,.. Thc district". court granted summary judgment 1n 
favor of petitioners. Pet. App. 3Sa. As a remedy, the court 

.. enjoined respondent from enforcing its English-only rule. 
Id. at 38a .. 

In comments from lhe bench, the court. explained' the 
basis, for its ruling. The court found that respondent's 
Engli!:;h-only rule had a' discriminatory impact on 
Hispanics. C.A. Rec. 227. The court reasoned that "You 
arc telling [Hjspanics] that they cannot make little jokes in 
their own la~guage when you don't tell English speaking 
people that they can't do it in their own language. So it is 
clearly directed at Hispanics in this case," fd. at 226-227. 
the court further found that. respondent had failed to 
demonstrate a sufficient businessjuSlification for the' rule. 
frI. at 227. The court explained that respondent had other 
"adeq~ateremedics'~ to deal with the kind of conduct that 
had prompt~d the rule. ibid. The Eriglish-only rule,' the 

.. CQurt concluded. was like "hitting a flea with a sledge ham
mer. You hav~ gone on far beyond the force th~t is needed 
for the~e circumstances." Id. at 224. , 

3. A panel of the Ninth Circuit reversed. It held that 
petitioners had failed to establish a prima facie case of 

· discriminatory impact. The court first rejected petitioner's 
claim that the English-only policy had an adverse impact 

.	on Hispanics because it prevented them from expressing 
their cultural' heritage and identity. The court concluded 
that while "an individual)s primary language can be an im
portant link to his ethnic culture and identity[,] Title v U . 
* * '." does nol protect the. ability ·of· workers to express 
their cultural heritage at the workplace." Pet. App.. J. 1 a. 
, The court next rejected petitioner's claim that the 

·En!:dish-only policy adversely af·f~cted· Hispanic workers 
because it deprives them of the privilege of cOllversing in 
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the language they speak most comfortablY. Pet: App. l1a. 
The court concluded that an employer has the right to 
define thc "contours" of a privilege. and in this case, the 
employer has defined the privilege narrowly as "merely the 
ability 10 speak on the Job." [d.' at lla-12a. When the 
privilege is defined in this way, the court concluded,bi
·lingual ernployees are not adversely aff~cted since they can 
engage in conversation on the job. fri. at 12a. The court 
also conduded that there was no disparate impact because 
"the bilingual. employee can. readily comply with the 
English-only rule and still enjoy the privilege of speaking 
on the job." Ibid. Even if bilingual employees un~' 

consciously' swftch from one language (0 another, the 
court added, requiting thcm "to catch. [themselves} from 
occasionally slipping into Spanish does not impose a 
burden significant enough to amount lothe denial of 
equal opportunity." [d. at 12a-13a. 

The court held that employees, who speak no English 
might state a prima facie case.' Pet. App. 13a. The court 
noted that there is one such employee at Spun Steak, and 

. the court rernanded for a consideration of her claim. Ibid. 
The court held that a prima facie case might also exist for 

. employees "who have such limit.ed proficiency in English 
, I hat they are effectively denied the privilege of speaking on 
- the job_" Ibid. The cOLIn concluded that it was unclear 

from the record whether there are such employees and that 
a remand was necessary to resolve that issue. Ibid. 

Finally, the COllrt rejected petitioners' claim that rc
spondenCs English-only rule created an atmosphere of "in
feriority ~ isolation, and intimidation. H PeL App. 14a. The 
court held that "[w]hether a working environment is in- . 
fused with discrimination is a fact'ual question, one for 
which' a per se rule is particularly inappropriate." Id. at 
JSa. In this case, the court found, petitioners had in

. , [roduced "no evidence other than condusory statements 

http:limit.ed
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that the policy'had contributed to an atmosphere of 'isola
· lion, inferiority,or intimidation.' " Ibid. For ,thal reason, 
the eourt concluded, '''the bilingual employees hard] not 
,raised a genuine issue of mat.erial fact that the effect j~ so 
· pronounced as to amount to a hostile environment.;' Ibid. 

The court acknowledged that its decision was at odds 
with the EEOC's longstanding posjtion currently set forth 
in an EEOC Guideline (29 C.F.R. i606. 7) thal an cm
player must provide' a business justification for an 
English-only policy. [d. at 16a. The court concluded, how
ever, that there were "compelling indications" that the 
EEOC had improperly mterpreted Title VTJ. Id. at 
16a-17a. In particular, the court concluded that· the 
EEOC's· Guideline is inconsistent with the policy of Title' 

. VII because it "presurn res] that a'J1 English-on1y p.olicy has 
a disparate impact in the absence of proof.~' Jd. at 17a . 

. Judge' Boochever dissented in part. He would have de
ferred to the EEOC Guideline and held tfiat '~an employee 
establishes a prima facie case * * * by proving the exist
ence of an English-only policy> thereby shifting the burden 
to the employer 'to show a business necessity." ld. at 18a. 
Judge Boochever would have-remanded this case for a trial 

·on the issue of business necessity. Id. at 19a. With Judge 
Boochever dissenting, the panel denied a petition for 
rehearing. ld.at 21a. 

4. . The full court rejected _ petitioners' suggestion for 
rcheai-ing en banco Pet. App_ 21a. Judge Reinhardt dis
sented. He specifically took issue with the'majority's view 
that English-only rules do not have a discriminatory effect 

. because bilingual employees can easily comply with them. 
That conc1u:;ion, Judge. Reinhardt stated, "demonstrated a 
l:cmarkable insensitivity to the facts and history of dis
crimi,nation." Id. at 24a. He explained that "[s]ome of the 
most objectionable discriminatory rules are the least ob
trusive in terms. of one's ability to comply: being required 
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to sit in the back of a bus, for example." Ibid. Judge 
Reinhardt further concluded that the suppression of aper

. son's primary language' cannot be dismissed as a h mere in:.. 
convenience." Ibid. . Judge Reinhardt explained that 
"English-only rules not only symbolize a rejection of the 
excluded language and the culture it embodies, but also a 
denial of that side of an individual's personality;U Id. at 
24a-25a. Thus, '"being· forbidden tinder penalty of 
dIscharge to speak one's native tongue generally has a per
nicious effect 011 national origin minorities." Ie!. at 25a. 

DISCUSSION 

The court of appeals has rejected the EEOC's long
standing view that English-only work rules have a dis
criminatory impact on national, origin. minorities and , 
therefore must be justified by business necessity. The 
court of 'appeals' decision is wrong. It fails to accord ap
propriate deference to the EEOC's longstanding view and 
is premised on several fundamental fllisunderstandings 
about what plaintiffs must prove in order to establish a 
discrimimllory impact under Title VII. The decision also 
resolves an issue of great importance to national origin 
minorities and prevents the EEOC from administering a 
single natiollwjde standard for judging the validity of 
Englishronly work rules. Review by this Court is therefore 
warranted. 	 ' , 

1. In 1970, the EEOC issued its first published deci
sion on English-only rules. In that decision, the EEOC: 

. communicated 	its position (first taken in an unpublished 
decision in 1967) that such rules have "the obvious and 
clear effect of ,denying {national origin minority] eluploy
ces * * * a lerm,condition, or privilege of employment en
joyed by other employees: to converse' in a familiar 
language with which they are most comfortable." EEOC 

, . 
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. Dec~ 71446; 2 Fair Empl. Prac. Cas. (BNA) 1127, 1128 
- (1970). Accordingly) the EEOC explained, such rules must 
.be justified. by business necessity. Ibid. LaLer EE9C deci-
SjOl~S adhered to that view. E.g.. EEOC Dec. 72-0281, 
1973 CCH EEOC Dec. (CCH) 16293 (1971); EEOC Dec . 

. 73-0479. 19 Fair Empl. Prac. Cas. (BNA) 1788. 1804 
(1973). 

In 1980, the EEOC adopted a Guideline that "reaf
firm[ed] the Commission's position" o~ English-only work 
rules. Proposed Revision to Guidelines on Discrimination 
Because of National Origin, 45. Fed. Reg. 62~728 (1980). 
The Guideline states that "[a] rule requiring employees to 
speak only English at all times in the workplace is a 

-burdensome term -and condition of employment." 29 
C.F.R.1606.7(a)(l993). Because "[t]he primary language 
of an ·individual is often· an essential national origin 
characteristic," the Guideline explains, "[p]rohibiting 
employees at all tinles, in the workplace 7 from spe!=lking 
their primary language or the lang~age they spc:ak most 
comfortably, disadvantages an individual's employment 
opportunities on the basis of national origin. 51 Ibid. In ad

. dition, the Guideline 'explains that such rules u may also 
create an atmosphere of inferiority, isolation ,and in
timidation based on national origin which could n~suh in a 
discriminatory working environment. n Ibid. Based on 
those considerations, the Guideline provides that if an 
English-only rule is applied at all tinles, "the C0111fllission 
wm presume that such a rule violates title V II and will 
closely scrutinize it." Ibid. In a 'separate subsection, the 
Guideline further provides that "[a]n employer may have a 
rule requiring that employees speak only in English at cer~ 
-tain . (irnes where the employer can show that the rule is 
justified by business necessity." 29 C.F.R. 1606.7(b). Both 
subsections of the Guideline are premised on the conc1u~ 

http:origin.51
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sion that English-only rules have a discriminatory impact 
on national origin minorities and therefore must be justi
fied by a business necessity. 
, Before issuing its Gui<;ieline, the EEOC sought com
ments from federal agencies a'nd the public. 45 F~d. Reg. 
51,229, 51~231 (1980); id.at 62,728. The EEOC received

.' , .' 

over 250 comments, ~nd the final Guideline sought to ac
. commodate some of the concerns expressed in those com
· ments. ld. at 85,632, 85,634-85,635. ' . 

Following the promulgation of its English-only Guide
,linc, the EEOC adopted a Compliance Manual Section to, , 
assist in the investigat!on of claims that Eng1i~h-only work 
rules violate Title VII. 2' EEOC Compliance Manual 
(BNA)(j23 (Aug. 6,1984).. That Section thoroughly 
di~cusses possible business justifications for an English
(.lnly rule. For instance, the Manual suggests that an 
English-only rule would be appropriate in jobs in which 
the failure to maintain close communication among 
employees could, result in injury to persons or property. 
Manual § 623.0012. The'Manua1lists as examples the per

, . 

formance (.If surgery or the drilling of an oil welL Ibid. On 
'the other hand, the Mantial suggests that the principal 
justification offered by respondent ordinarily would not 
justify ail English-only rule. Manual § 623.0015. Thus, the 
Manual notes that while co-workers· commonly express 
fears that employees speaking,in a language other than 

· EngUsh are making fun. of them; those beliefs are often 
unfounded. Ibid, And even when an empklyee h~s a 

. legitimate basis· for conlplaint, the Manual explains, the 
· probiem can almostalwcfYs be worked out informalJy.,~ 
Ibid. If informal resolution fails, the Manual concludes, 
the employer can discipline the offending party. Ibid. 

, Since its adoption, the EEOC has consistently applied 
. its Guideline in determining whether English-only work 
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, rules violat'e Title VII. The EEOC has published several, 
decisions that implement the Guideline. See, e.g., EEOC' 
Dec. 81 25, 27 Fair EmpL Prac. Cas. (RNA) 1820, 1822 w 

(1981); EEOC Dec. 83-7,31 Fair Empl. Prac" Cas. (UNA) 
1861, 1862 (1983). It has also filed suitto enforce its inter· 

,pretation. In the last eight years, the E~OC ha,s filed suit 
to challenge English-only rules in nine cases. Eight of 
(hose cases have now been :settled, with the em'player in 
each agreeing to eliminate the English-only rule. J 

When Congress amended Title VIr in 1991 and altered 
, the standards for proving disparate impact discrimination 
{see 42 U .S.C. 2000e~2(k)O )(A)(i))', the EEOC's Guideline , 
on English-only work rules was discussed on the floor of 
the Senate. Senator DeConcini' stated that many of his 
constituents had complaiped about the use of English-only 
work rules and he a·sked Senator Kennedy, a sponsor of 
the legislfHion amending Title VII" whether the EEOC's' 
Guideline would continue lt1 'apply to such rules. SenatlJf 
Kennedy responded that the EEOC's Guideline had,worked 
well during the, prior eleven years and that nothing, in the 
new legislation would affect the validity of that Guideline. 
137 Congo Rec. 15,489 (daily ed. Oct. 30, 1991). 

1 See EEOC v. Lewis & Son d/b!a! Comet ond Qwik Cleaners. No, 
. CIV-92-1072 JP/LFO (D.N.M. filed Sept. 28, 1992); 1::.:,/:;OC v. Tile 
Brown Derby Resl{{UTCIfII, No. 9(>:-5004-RJK (C.D. Cal. filed Sept. 19. 
1990); EEOC v. Afansjleld Business Seh., No. EP90-CA~390H (W.D. 
Tex. filed Sept. 27, 1990); EEOC v. Sears" Roebuc:k &. Co., No-' 

" 90~3037·WPG (G.b. Cal. filed June 13, 1990); Dimaranan & EEOC v. ' 
Pomona VtJ!J~y A1edical elr., No. 89-4299 ER (C.D. Cal. filed Apr. 2, 
1990); EEOC v. Vol:mteers oj'Am. Care Facilities, No. 89-1586 (0, 
Ariz,. filed Sept, 27. 1989); EEOC v. Salvation Army, No. 87·07846 
(CD. Cal. filed Nov. 20, 1987); EEOC v. A-folel 6- Yuma. No. 
CIV86-117Q..PHK-EHC (D. Ariz. filed July 17, 1986). In c"EOC v. 

, Ut)'I1e/l. in,'., dlb!tI A & B Nur.-;ery Sch., No. H-92·3938 (S.D. 'Tex. 
filed Dec. 211 ,1992), the district court recently upheld the employer's 
English~only rule. ' . 
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2. ,In EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 
257 (1991), this Court held that the level of deference af
forded an EEOC'interpretation of Title Vll "will depend 
on the thoroughness evident in its consideration, the 
validity of its reasoning, its consistency with earlier and 
later pronouncements, and all those factors 'which give it 
power to persuade, if lacking power' to control. n Jd. at 
257. This Court has also indicated that an agency inter
pretation is entitled,to greater deference when Congress is 
aware of the interpretation and does not change it, but 
amends the s~atute in other respects. United States v. 
Rutheljord; 442 U.S. 544, 554 (1979). 

Measured against those criteria, thc EEOC's position on 
English-only rules is entitled to substantial deferenc.e. The 

. EEOC adopted its position three years after Title VII was 
enacted .and has .followed it ever since. The EEOC's posi
tion has been subjected to full notice and comment review 
and thoroughly tested by experience. The EEOC's EngIish
only Guideline and the Compliance Manual Section imple
menting it set forth a reasoned and careful analysis of lhe 
issue. And when Congress adopted recent amendments to 
Title VII 011 disparate impact discrimination, it· left 
EEOets approach intact. 

Most important~ the EEOC's interpretation reflects a 
~ound application of established Title VII principles. Title 
Vll flatly prohibits aJi discrimination in the "terms, condi

. tions~ or privileges of employment" because of national 
origin~ 42 U .S.C~ 2000e·2(a)(1). Discrimination withi.n the 
meaning of Tille VII includes practices that disproportion
ately impose adverse impact on members of a protected 
group and that cannot be justified by business necessity. 
Griggs v . .Duke Po\·verCo~, 401 U.S. 424, 431 (1971). The 
. EEOC's 	position on English-only rules follov.'s directly 
from. these principles. English-only ru"lesplainly impose a· 

.,J. 

. 1 
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term or condition of employment. And. while English-only 
rules may perhaps be, seen as facially neutral, they dis-

i 	
. proportionately burden national origin minorities because 
they preclude many members of national origin minority r 

,:' 	 groups from speaking the language in which they are best 
able to communicate, while rarely, .if ever, having that ef
fect on non-minority employees. Accordingly, under 
established Title VII jurisprudence, such rules must be 
justified by business,necessity. 

3. The Ninth.Cireuit held that the EEOC's interpreta
tion is not entitled to· deference. In the Ninth' Circuit's 
view; the EEOC's Guideline is inconsistent with· the policy 
of Title VII because it "presum[es] that an EngJish-only 
policy has a disparate impact in the absence of proof." 
Pet. App. 17a. That criticism is incorrect. The EEOC has 
soundly concluded~ based on logic and experience, that 
English-only'rules invariably have a disparate impact on 
national origin ~inority groups. It is certainly true that 
many members of national origin minority groups feel 
completely tomfortable speaking English in all circum
stances; it is also true that some employees who do not 
belong to such a group may sometimes be more comfort-, 
able speaking a language other than English. But there can 
be no doubt thal, in a workplace with a substantial 
number of national origin. minority group employees, 
Eliglish-only work rules will necessarily preclude dispro
portionately more national origin minority employees 
than others' from conversing in the')anguage in which they 
are most comfQrtable and best able to communicate. The 
EEOC therefore properly, adopted a cat.egorical approach 

,. 	 to the issue of the disparate impact of English-only rules; 
rather than requiring proof of the obvious on a case-by
case basis. 

The court of appeals appeared to understand that 
English-only rules invariably preclude disproportionately 
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more natioila:l origin minority employees :than others from 
conversing in their primary language. Pet. App; IOa.lt 
held nevertheless that this effect was insufficient to sup
port a Title VII disparate impact claim. Pet. App. 
lla-13a. That conclusion is based on several serious 
misconceptions '. about what plaintiffs must prove to 
establish a disparate impact under Title VII, 

First, the couri held that since a privilege of employ
ment "is by definition given at the employer's discretion,'t 
respondent ,was free to define the privilege "narrowly" as 
':merely tlie ability to speak on the job." Pet.· App. 
I la-J2a. Because bilingual Hispanic employees enjoy that 
narrow privilege to the same extent as non-Hispanic 
employees~ the court reasoned, bilingual employees could' 
not state a .disparate impact claim. [d. at 12a. As this 
Court has held, however t uta] benefit that is part and 
parcel of the employment relationship may not be doled 
oUl in a discriminatory fashion, even if the employer 
would be frec * * * not to provide the benefit at aJ1." 
11ishon'v. King & Spaulding, 467 U.S. 69, 75 (1984). Title 

, VII, as we have noted, is not concerned solely with rules 
that have been defined in discriminatory terms. It also 
prohibits rules lhat are "discriminatory in operation." 
Griggs, 401 U.S. at 431. No matter how narrowly respon
dent has defined. the privilege to speak on the job, the con;. 

. sequence of respondent's English-only rule is that its non
Hispanic 'employees are able to converse in the language in 
which they are best able to communicate~ while many of . 
its Hispanic employees are not. That discriminatory conse
quence violates Title VIl unless it is justified hy a business 
necessity. 

Second~ the court of appeals' held that respondent's 
. English-only rule 'did not have a disparate impact on bi
lingual Hispanic employees because they can comply with 
the rule. PeL App. 12a. However, as Judge Reinhardt ex
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plahied,' history reveals that "[s]ome of the most 
objectionable discriminatory rules are, the least ,obtrusive, 

, in terms of one's ability to comply: being required to sit in 
the back of a bus, for example." ld. at 24a. Under the 
court of appeals' analysis, a black employee eouid' not 
challenge a rule requiring black employees to use separate 
bathrooms and drinking fountains; an Orthodox Je\v 
could not challenge a rule forbidding the wearing of head 
coverings; and bilingual melnbers 'of a national, origin 
minority group could not challenge a rule requiring 
employees. to speak only English at all times, on the 

, employcr~s premises, including at lunch and at breaks 
(even though' respondent in this' ca'se thought it obvious 
that employees should be able LO speak their language of 
choice on their own time). Those examples illustrate that 
the court of appeals seriollsly erred in focusing on the 
physical difficulty of compJying with respondent's 
English-only rule. rather than on the discriminatory im
pact of that rule upon Hispanic employees. 

Fin\illy, the court of appeals held that plainti ffs in a 
Title VB case must demonstrate that they have suffered a 
"signjficant)) adverse impact. Pet. App. 12a. In the court's 
judgment, moreover,' English-only rules do n~:>t impose a 
significant adverse impact ,on bilingual employees. Id. at 

, ~ 12a-13a. This Court, however, has rejected the view that 
the Equal Protection Clause requires a plaintiff who 'is 
subjected 'to discriminatory treatment to prove some 
minimum level of adverse effects. Papasan v. Allain, 478 
U.S. 265, 288 n.17 (1986). Indeed, even when a difference 
in treatnlellt causes nothing more thall "inc('lnvenience," 
that difference must be justified. A/ississippi University 
for JV(JI7'lel'l v. Hogan, 458 lJ .S. 718, 723 n.8 (1982). The 
same is tr~e of Title VII. 2 

.~ To cSUlblish the element of causation under Tirle VI!, a plaintiff 
must show that a' rule has adversely affected significantly nlOrc 

" ' 
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If,1 any event, English-only rules have a significant 
adverse impact on bilingual members of national origin 
minorities for at least two reasons. 'First, such rules sig- , 

'nificantly handicap the ability of J;lilingual c'mployees to 
co~nmunicate on the job. Bilingual persons have a wide, 
range ofEnglish-speaking ability, from minimally profi

, dent to fully fluent. For those \\'ho have minimal or less 
than average English-speaking ability. an English-only 
rule can pramatically limit their range of expression and, 
communication. And even bilingual persons who speak 
English very well can' ordinariIyspeak their p.rimary 
language with more "precision and power /' Hernandez v.. 
New YorkJ III S. Ct.1859, 1868 (1991). Depriving per
sons of the opportunity to u'sethe language in which they 
communicate most effectively cannot be characterized as a 
de minim'is inJury. ' 

English-only rules also do more than limit an employee's 
range of expression. "Language' permits an individual to 
express both a personal identity and membership in a com .. 
munitv."Hernandez, III S. Ct.at 1872. It is "used to.., . 

dcfint! the self." [d. at 1868. Accordingly, as Judge 
Reinhardt staled, to banish a person's primary language 
from the workplace not only communicates "a rejection of 
the excluded language and the culture . it embodies. but 
also a denial of that side of an individual's 'Personality." 
Pet. App. 24a-25a. That serious imposition reqUIres a 
bllsjne~s justification under Title VII. 

members of one group than another. Watson v. Fort r·Vorth Bank &. 
TruSl.487 U.S. 977. 994-:995 (1988) (plurality opinion). There is no re
Quirement,however. that plainti rfs pro'ie that, thediscrirninalory , 
harm they h<lvC suffered because of n<H ional origin satisfies some 
thr..:~hold standard of "signiricance." 
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4. The ·questi'on whelhe'r English-only 'rules must be 
jU,stified by business necessity is an important and recur
ring one. There are indications that there has been a recent 
upsurge of such rules in the workplace. The EEOC cur
rently has approximately 120 active charges against 67 dif
ferent employers who have imposed English-only rules. 

The Ninth Circuifs decision is also especially troubling 
because of the composition of the population in that Cir
cuit. About one-third of the people in the United States 
who speak a language other than English at home live in 
the states included in the Ninth Circuit.:; That large graUl) 

" is now precluded from relying on the EEOC's Guideline in 
seeking protection from English-only rules. 

The decision in this case also interferes with the EEOC's 
ability to administer a uniform nationwide policy on 
English-only workplace rules. If the Ninth Circuit's deci
sion is left unreviewed" the EEOC must either renounce it~ 
longstanding policy on English-only work rules, or it must 
develop one enforcement policy for cases in the Ninth Cir
cuit and another for cases in the remaining circuits. The 
EEOC should not be forced to make that choice.4 

~ The nine sLates that make up rhe Ninth Circuit contain over ten 
million people who speak a language other than Engli!ih at home. '1990 
Census of l>opulalil;lIl, Social and Economic Charal.:lcristics, Nos. 
1990 CP-2-3 (Alaska); 1990 CP~2-4 (Ariz.); 1990 CP-2-6 (CaL); 1990 
CP':!·13 (Haw.); 1990 CP-2-14 (Idaho); 1990 CP-2-28 (MOllt.); 1990 
CP.2~30(Nev.); 1990CP-2-39 (Or.); 1990CP-2~49(Wa~h.),Table 18. 
Close to 32 million people in the United States speak a language other 
(han English at home. 1990 Census of Population, SOt.:i~11. and Eco
nomic Characteristics, No. 1990 CP-2-1 (United States), Table 15. 

... Only OJle olher Circuit has addressed the validity of English-only 
work rules, and, that decision preceded the adoption of EEOC's 
Guideline. See Garcia v. G/oor, 618 F.2d 264 (5th Cir.l980), cert. 
den.ied, 449 U.S. 1113 (1981). The scope of that decision is not entirely 
d~ar. See 45 Fed. Reg. 62,728 (1980) (viewing ieas limited to bilingual 
1..:1llployel!s \\'ho fail to show. that Lhcir primary langmlgc i:> one other 
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CONCLUSJON 

The petition for a writ of certiorari 'should be granled. 
'Respectfully submitted. 
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OPINIONBY: O'SCANNLA~N' 

OPINION: [*1483] OPINION 
. , 

O'SCANNLAIN, Circuit Judge: 

We are called upon to decide whether an employer violate~ Title ~II of the 
Civil Righ~s Act of 1964 ,in requiring its bilingual work~rs to speak only 
English while working on the job. 

Spun Steak Company ("Spun Steak") is, a California corporation that prod\lces 
p'oultry and meat products in South San Francisco for wholesale distribution. 
Spun Steak employs thirty-three' workers, twenty-four of whom are 
Spanish-speaking. Virtually all of th~ Spanish-spe~king employees are 

.~ '. 

I 
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Hispanic. While two employees [**2] speak no English, the others have varying 
degrees of proficiency in English. Spun Steak has never required job applicants 
to speak or to understand English as ~ c~nditionof employment. 

Approximately two-thirds of Spun Steak's employees are production line 
workers or otherwise involved in the production process. Appellees Gatcia and' 
Buitrago are production line workers; they stand before a conveyor belt, remove 
poultry or other meat products from the belt and place the product into cases or 
trays for resale. Their work is done individually. Both Garcia and Buitrago are 
fully bilin'gual, speaking both English ,and Spanish. 

Appellee Local 115, United Food and Commercial Workers International Union, 
AFL-CIO (1lLocal 115"), is the collective bargaining agent representing the 
employees at Spun Steak. 

Prior to, September 1990, these Spun Steak employees spoke Spanish freely to 
their co-workers during work hours. After receiving complaints that some workers 
were using their bilingual capabilities to harass and to insult other workers in 
a language they could not understand, Spun Steak began to investigate the 
possibility of requiring its employees to speak only English in the workplace. 
Specifically, [**3] Spun Steak received complaints that Garcia and Buitrago 
made derogatory, racist comments in Spanish about two co-workers, one of whom is 
African-American and the other Chinese-American. 

The company's president, Kenneth Bertelson, concluded that an English-only 
rule would promote racial harmony in the workplace. In addition, he concluded 
that the English-only rule would enhance worker safety because some employees 
who ,did not understand .Spanish claimed that the use of Spanish distracted them 
while they were operating machinery, and would enhance product quality because 
theU.S.D.A~ inspector in the plant spoke only English 'and thus could not 
understand if a product-related concern was raised in Spanish. Accordingly, the 
following rule was adopted: 

It is hereafter the polic~of this Company that only English will be spoken in 
connection with work. During lunch,'breaks, and employees' own time, they are 
obviously free to speak Spanish if they wish. However, we urge all of you not to 
use your fluency in Spanish in a fashion which may lead other employees to 
suffer humiliation. 

In addition to the English-only policy, Spun Steak adopted a rule forbidding 
offensive racial, sexual, [**4] or personal remarks of any kind. 

It is unclear from the record whether Spun Steak strictly enforced the 
English-only rule. According to the plaintiffs-appellees, some workers continued 
to speak Spanish without incident. Spun ,Steak issued written exceptions to the 
policy allowing its clean-up crew to speak Spanish, allowing its foreman to 
speak Spanish, and authorizing certain workers to speak Spanish to the foreman 
at the, foreman's discretion. One of th~ two employees whQ speak only Spanish is 
a member of the clean-up crew:'and thus, is unaffected by the' policy. 

In November 1990, Garcia ~nd Buitrago received warning' letters for speaking 
Spanish during working hours, For approximately two months thereafter, they were 
not permitted to work next to'each other. Local 115 protested the English-only 
policy and requested that it be rescinded but to no avail. 
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On May 6, 1991, Garcia, Buitrago, and Local 115 filed charges of 
discrimination against Spun Steak with the U.S. Equal Employment Opportunity 
commission ("EEOC"). The EEOC conducted an investigation and determined that 
"there is reasonable (*1484] cause to believe (Spun Steak] violated Title 
VII of the civil Rights Act of 1964, as amended, with (**5] respect to its 
adoption of an English-only rule and with respect to retaliation when [Garcia, 
Buitrago, and Local 115] complained." 

Garcia" Buitrago, and Local 115, on behalf of all Spanish-speaking employees 
of Spun Steak, (coll~ctively, "the Spanish-speaking employees") filed suit, 
alleging that the English-only policy violated Title VII. On September 6, 1991, 
the parties filed cross-motions for summary judgment. The district court denied 
Spun Steak's motion and granted the Spanish~speaking employees' motion for 
summary judgment, concluding that the English-only policy disparately impacted 
Hispanic workers without sufficient business justification, and thus violated 
Title VII. Spun Steak filed this timely appeal and the EEOC filed a brief amicus 
curiae and participated in oral argument. 

II 

As a preliminary matter, we must consider whether Local 115 has standing ·to 
sue on behalf of the Spanish-speaking employees at Spun Steak. If Local 115 does 
not have standing, we will consider the application of the policy only to Garcia 
and Buitrago, both of whom speak English fluently. 

"An association has standing to bring suit on behalf of its members when: (a) 
its members would otherwise have (**6J standing to sue in their own right; 
(b) the interests it seeks to protect are germane to the organization's purpose; 
and (c) neither the claim asserted nor the relief requested requires the 
participation of individual members in the lawsuit./I Hunt v. Washington state 
Apple Advertising Comm'n, 432 U.S. 333, 343, 53 L. Ed. 2d 383, 97 S. ct. 2434 
(1977) . 

Here, it is clear that the Spanish-speaking employees would have standing to 
sue in their own right because they could claim injury from the application of 
the policy to them. Further, it is clear that the employees' interest in the 
conditions of the workplace is germane to Local 115's purpose as the collective 
bargaining agent of the employees. Finally, the claim asserted and the relief 
requested do not require the participation of individual members. Local 115 
claims that the policy has a per se discriminatory impact on all 
Spanish-speaking employees. Further, the union is seeking only injunctive relief 
on behalf of its members, not damages. 

In short, Local 115 has standing. 

III 

sections 703(a) (1) and (2) of Title VII provide: 

(a) It shall be an unlawful employment practice for an employer 

(1) to fail or refuse to hire or to discharge (**7J any individual, or 
otherwise to discriminate against any individual with respect to his 
compensation, terms, conditions, o~ privileges of employment, because of such 
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individual's race, color, religion, sex or national origin; or 

(2) to limit, segregate, 'or classify his employees or applicants for employment 
in any way which would deprive or tend to deprive any individual of employment 
opportunities or ,otherwise adversely affect his status as an employee, because 
of such individual's iace, color, religion, sex,' or national origin. 

42 U.S.C. @ 2000e-2(a). It is well-settled that Title VII is concerned not only 
with intentional discrimination, but also with employment practices and policies 
that lead to disparities in the treatment of classes of workers. See, e.g., 
Griggs v. Duke Power Co., 401 U.S. 424, 430-31, 28 L. Ed. 2d 158, 91 s. Ct. 849 
(1970). Thus, a plain'tiff alleging discrimination under Title VII may proceed 
under two theories of liability: disparate treatment or disparate impact. Watson 
v. Fort Worth Bank & Trust, 487 U.S. 977, 986~87, 101 L. Ed. 2d 827, 108 S. ct. 
2777 (1987). While the disparate treatment theory requires proof of 
discriminatory [**8] intent, intent is irrel~vant to a disparate impact 
theory. Id. at 988. "Impact analysis is designed to implement Congressional 
concern with 'the consequences of employment practices, not simply the 
motivation.'" Rose v. Wells Fargo & [*1485] Co., 902 F.2d 1417, 1424 (9th. 
Cir. 1990) (citations omitted). ' 

A 

The Spanish-speaking employees do not contend that Spun Steak intentionally 
discriminat~d against them in enacting the English-only policy. Rather, they 
contend that the policy had a discriminatory impact on them because it imposes a 
burdensome term or condition of employment exclusively upon Hispanic workers and 
denies them a privilege of employment that non-Spanish-speaking workers enjoy. 
Because their claim focuses on disparities in the terms, conditions, and 
privileges of employment, and not on barriers .to hiring or promotion, it is 
outside the mainstream of disparate impact qases decided thus far. As a 
threshold matter, therefore, we must determine whether the disparate impact 
theory can be made applicable at all. 

The disparate impact cause of action developed out of the language in section 
703(a) (2) prohibiting discrimination [**9] based on deprivation of employment 
opportunities, such as the opportunity to be hired or promoted. See, e.g., 
Connecticut v. Teal, 457 U.S. 440, 448-50, 73 L. Ed. 2d 130, 102 S. ct. 2525 
(1981). Our court's disparate impact cases fall squarely within the language of 
section 703(a) (2). The cases in which we have concluded that the plaintiff has 
proved discrimination based on a disparate impact theory have all involved 
plaintiffs who claimed that they were denied employment opportunities as the 
result of artificial, arbitrary, and unnecessary barriers that excluded members 
of a protected group from being hired or promoted,see, e.g., Bouman v. Block, 
940 F.2d 1211, 1224-26 (9th Cir.), cert. denied, 116 L. Ed. 2d 658, 112S. ct. 
640 (1991), not plaintiffs contending that they were subjected to harsher 
working conditions than the general employee population. 

This case, by contrast, does not fall within the language of section 
703(a) (2). While policies that serve as barriers to hiring or promotion clearly 
deprive applicants of employment opportunities, we cannot conclude that a 
burdensome term or condition of employment or the denial of a privilege 
[**10] would "limit, segregat~, or classify" employees in a way that would 
"deprive any individual of employment opportunities" or "otherwise adversely 
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affect his status as an employee!! in violation of section 703(a) (2}. See 
Nashville Gas Co. v. satty; 434 U.S. 136, 144, 54 L. Ed. 2d 356, 98 S. ct. 347 
(1977) (deprivation of benefits does not fall under @ 703(a) (2». Such claims, 
therefore, must be brought directly under section 703(a) (1). We have never 
expressly considered, however, whether disparate impact theory applies to claims 
under section 703(a) (1), and the Supreme Court has explicitly reserved the 
issue. Id. 

Nevertheless, we are called upon to decide the issue in this case 
notwithstanding the parties' failure to brief it. Our decision is simple: we see 
no reason to restrict the application of the disparate impact theory to the 
denial of employment opportunities under section 703(a) (2). The Supreme Court 
has instructed that the language of section 703(a) (1) is to be interpreted 
broadly. "The phrase 'terms, conditions, or privileges of employment l evinces a 
congressional intent to strike at the entire spectrum of disparate treatment," 
Meritor Sav. Bank v. Vinson, 477 U.S. 57, 64, 91 L. Ed. "2d 49, 106 S. ct. 2399 
(1985) [**11] (internal quotations and citations omitted), even when the 
differences in treatment are not the result of intentional discrimination. See 
also Lynchv. Freeman, 817 F.2d 380, 387 (6th Cir. 1987) ("The language of 
section 703(a) (2) is ... broad enough to include working conditions that have 
an adverse impact on a protected group of, employees."). Regardless whether a 
company's decisions about whom to hire or to promote are infected with 
discrimination, policies or practices that impose significantly harsher burdens 
on a protected group than on the employee population in general may operate as 
barriers to equality in the workplace and, if unsupported py a business 
justification, may be considered "discriminatory." Id.; cf. Meritor Sav. Bank, 
477 U.S. at 57 (sexual harassment can be arbitrary barrier to equality in the 
marketplace). We are satisfied that a disparate impact claim may be based upon a 
challenge to a practice or policy" that has a significant [*1486] adverse 
impact on the "terms, conditions, or privileges '! of the ~mployment of a 
protected group under section 703(a) (1). 

B 

To make out a prima facie case of discriminatory [**12] impact, a 
. plaintiff must identify ~ specific, seemingly neutral practice or policy that 
has a significantly adverse i~pact on persons of a protected class. Teal, 457 
U.S. at 446. If the prima facie case is established, the burden shi~ts to the 
employer to "demonstrate that the challenged practice is job related for the 
position in question and consistent with business necessity. I' 42 U.S.C.A. @ 
2000e-2(k) (1) (A) (Supp. 1992). In this case, the district court granted summary 
judgment in favor of the Spanish-speaking employees, concluding that~ as a 
matter of law, the employees had made out the prima facie case and the 
justifications offered by the employer were inadequate. 

1 

We first consider. whether the spanish-speaking employees have made out the prima 
facie case. "The requirements of a prima facie disparate impact case . . . are 
in some respects more exacting than those of a disparate treatment case. 1I 

Spaulding v. University of Washington, 740 F.2d 686, 705 (9th Cir.) (citation 
omitted), cert. denied, 469 U.S. 1036, 83 L. Ed. 2d 401, 105 S. ct~ 511 (1984). 
In the disparate treatment [**13] context, a plaintiff can make out a prima 
facie case merely by presenting evidence sufficient to give rise to an 
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inference of discrimination. McDonnell Douglas Corp.v. Green, 411 U.S. 792, 
802-06, 36 L. Ed. 2d 668, 93 S. ct. 1817 (1973). Ina disparate impact case, by 
contrast, plaintiffs must do more than merely raise an inference of 
discrimination before the burden shifts; they "must actually prove the 
discriminatory impact at issue.~ Rose, 902 F.2d at 1421. In ~he typical' , 
dispar~te impact case, in'which the plaintiff argues that a selection criterion 
excludes protected ~pplicants from jobs or promotions, the plaintiff proves 
discriminatory impact by showing statistical disparities"between the number of 
protected class, members in the qualified applicant group and those in the 
relevant segment of the workforce. Wards Cove Packing Co. v. Atonio, 490 U.S. 
642, 650, 104 L. Ed. 2d 733, 109 S. ct. 2115 (1988). While such statistics are 
often difficult to compile, whether the protected group has been disadvantaged 
turns on quantifiable data. When the alleged disparate impact is on the 
conditions, terms, or privileges of employment, however, determining whether the 
[**14] protected group has been adversely affected may depend on subjective 
factors not easily quantified. The fact that the alleged effects are subjective, 
however, does not relieve the plaintiff of the burden of proving disparate 
impact. The plaintiff may not merely assert that the policy ha.,harmed members 
of the group t'o which he or she belongs. Instead, the plaintiff must prove the 
existence of adverse effects of the policy, must prove that the impact of the 
policy is on terms, conditions, or privileges of employment of the protected 
class, must prove that the adverse effects are significant, and must prove that 
the employee population in general is not affected by the policy to the same 
degree. 

It is beyond dispute that, in this case, if the English-only policy causes 
any adverse effects, those effects will be suffered disproportionately by those 
of Hispanic origin. The vast majority of those workers at Spun Steak who speak a 
language other than English - and virtually all those employees for'whom English 
is not a ~irst language - are Hispanic. It is of no consequence that not all' 
Hispanic employees of Spun Steak speak Spanish; nor is it relevant that some 
non~Hispanic workers may (**15] spe~k Spanish. If the adverse effects are 
proved, it is enough under Title VII that Hispanics are disproportionately 
impacted. 

The crux of the dispute between Spun Steak and the Spanish-speaking 
employees, however, is not over whether Hispanic workers will disproportionately 
bear any adverse effects of tpe.policYi rather, the dispute centers on whether 
the policy causes any adverse effects at all, and if it does, whether the 
effects are significant. The Spanish-speaking employees argue that the policy 
adversely affects them in the following ways: (1) it denies them the ability to 
express [*1487] their cultural heritage on the job; (2) it denies them a 
privilege of employment that is enjoyed by monolingual speakers of English; and 
(3) it creates an atmosphere of inferiority, isolation, and intimidation. We 
discuss each of these contentions in turn. n1 

- - - - - - - - - - - - -Footnotes- - - - - - - - - .- - - - 

n1 The spanish-speaking employees rely on the reasoning in Gutierrez v. 
Municipal Court,' 838 F.2d 1031 (9th Cir. 1988), vacated as moot, 490 U.S. 1016, 
104 L. Ed. 2d 174, 109 S~ ct. 1736 (1989); which held that English-only policies 
adversely impact spanish-speaking employees. The case has no precedential 
authority, however, because it was vacated as moot by the Supreme Court. We are 
in no way bound by its reasoning. 
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[**16J 

a 

The employees argue that denying them the ability to speak Spanish on the job 
denies them the right to cultural expression. It cannot be ga'insaid that an 
individual's primary languag~ can be an .important link to his ethnic culture and 
i~entity. Title VII, however, does not protect the ability of workeis to express 
their cultural heritag~ at the workplace. Title VII is concerned only with 
disparities in the treatment of workers; it does not confer substantive 
privileges. See, e.g., Garcia Vr Gloor, 618 F.2d 264, 269 (5th Cir~ 1980),cert. 
denied, 449 U.S. 1113, 66 L. Ed. 2d 842, 101 S. ct. 923 (1981). It is axiomatic 
that an employee must often sacrifice individual self-expression during working 
hours. Just as a private employer is not required to allow other t~pes of 
self-expression,' ,there is nothing in Title VII which requires an employer to 
allow employees to express their cultural identity. 

b 

Next, the Spanish-speaking employees argue thatth. English-only policy has a 
disparate impact on them because it deprives them of a privilege given by the 
employer to native-English speakers: the ability to converse on the job in the 
language with which they [**17J feel most comfortable. It is undisputed that 
Spun Steak allows its employees to converse on the job. The ability to converse 
- especially to make small talk - is a' privilege of employment, and m~y in fact 
be a significant privilege of employment in an as~embly-lin~ job. It is 
inaccurate, however, to describe the privilege as broadly as the' 
Spanish-speaking employeesurg~ us to do. 

The employees have attempted to define the privilege as the ability to speak 
in the language of their choice. A privilege, however, is by, definition given at 
the employer's discretion; an employer has the right to define its co~tours. 
Thus, an employer may allow employees to converse on the job, but only during 
certain times of the day or during the performance of certain tasks. The 
employer may proscribe certain topics as inappropriate during working hours or 
may even forbid the use ,of certain words,such as profanity. 

. Here, as is its prerogative, the 'employer has defined· the privilege narrowly. 
When the privilege is defined at its narrowest (as merely the ability to speak 
on the job), we cannot conclude that those employees fluent in both English and 
Spanish are adversely impacted by the policy. Because [**18J they are able to 
speak English, bilingual employees cah engage in conversation on the job. It is 
axiomatic that "the language a person who is multi-lingual elects to speak at a 
particular time is ... a matter of choice." Garcia, 618 F.2d at 270. The 
bilingual employee can readily comply with the English-only rule and still enjoy 
the privilege of speaking on the job. "There is no disparate impact" with 
respect to a privilege of employment ·"if the rule is one that the affected 
employee can readily observe and nonobservance is a matter o~ individ~al 
preference." Id.' . 

Thia anaiysis is consistent with our decision in Jurado V. Eleven-Fifty 
Corporation, 813 F.2d 1406, 1412 (9th Cir. 1987) .,In Jurado, a, bilingual disc 
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jockey was fired for disobeying a rule forbidding him from using an occasional 
Spanish word or phrase bn the air. We concluded that Jurado's disparate impact 
claim failed "because Jurado was fluently bilingual and could easily comply with 
the order" and thus could not have been adversely affected. Id. 

The Spanish-speaking employees argue that fu~ly bilingual ~mployees ~re 
hampered in the enjoyment of [**19] the privilege because [*1488] for 
them, switching ,from one language to another is not fully volitional. Whether a 
bilingual speaker can control which language is used in a given circumstance is 
a factual issue that cannot be resolved at the summary judginem,t stage. However, 
,we fail to 'see the relevance of the assertion, even assuming that it can be 
proved. Title VII is not meant to protect against rules that merely 
inconvenience some employee~, even if the inconvenience falls regularly on a 
protected class. Rather, Title VII protects against oniy those policies that, 
have a significant impact. The fact that an, employee may have to catch himself 
or herself from occasionally slipping into Spanish does not impose a burden 
significant enough to amount to the denial of equal opportunity. This is not a 
case in which the employees have alleged that the company is enforcing the 
policy in such'a way as to impose penalties for minor slips of the tongue. The 
fact that a bilingual employee may, on occasion, unconscio~sly SUbstitute a 
Spanish word in the place of an English one does not- override our conclusion 
that the bilingual employee can easily comply with the rule. In short, we 
conclude that a [**20] bilingual employee is not denied a privilege of 
employment by the English-only policy. 

By contrast, non-English speakers cannot enjoy the privilege of conversing on 
the job if conversation,-is limited to a language they cannot speak. As applied 
"to a person who speaks only one tongue or to a person who has difficulty using 
another language than the one spoken in his home," an English-only rule might 
well have an adverse impact. Garcia, 618 F.2d at '270. Indeed, ,counsel for Spun 
Steak conceded at oral argument that the policy would' have an adverse impact on 
an employee unable to speak English. There is only one employee at Spun Steak 
affected by the policy who is unable to speak-any English. Even with regard to 
p.er, .however, summary judgment was ,improper because a genuine issue bf material 
fact exists as to whether she has been adversely affected by the policy. She 
stated in her deposition that she was not bothered by the rule because she 
preferred not to make small talk on the job, but rather preferred to work in 
peace. Furthermore, there is some evidence suggesting that she is not required 
to comply with the policy when she chooses to speak. For example, [**21] she. 
is allowed to speak Spanish to her supervisor. Remand is necessary to determine 
whether she has suffered adverse effects, from the policy .. It is uncle'ar from the 
record whether there are any other employees who have such limited proficiency 
in English'that they are effectively denied the privilege of speaking on the 
job. Whether an employee speaks such little English as to be effectively denied 
the privilege is a question of fact for which summary judgment is improper. 

c 

Finally, the Spanish-speaking employees argue that the policy creates an 
atmosphere of inferiority, isolation, and intimidation. Under this theory, the 
employees do not assert that the policy directly affects a term, condition, or 
privilege of employment. Instead, the argument must be that the policy causes 
the work environment to become infused with. ethnic tensions. The tense 
environment, the argument goes, itself amounts toa condition of employment. 



PAGE 10 
998 F.2d 1480, *1488; 1993 U.S. App. LEXIS 17599, **21; LEXSEE 

62 Fair Empl. Prac. cas'n.f~~~rrt~06~H~:mpl. Prac. Dec. (CCH) P42,456 

i WASHINGTON 

The Supreme Court in Meritor Savings Bank v. Vinson, 477 U.S. at 66, held that 
an abusive work environment may, in some circumstances, amount to a condition of 
employment giving rise to a violation of Title VII. The Court quoted [**22] 
with approval the decision in Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971), 
cert. denied, 406 U.S. 957, 32 L. Ed. 2d 343, 92 S. ct. 2058 (1972): 

The phrase 'terms, conditions or privileges of employment' in [Title VII] is an 
expansive concept which sweeps within its protective ambit the practice of 
creating a working environment heavily charged with ethnic or racial 
discrimination. . ,. . One can readily envision working environments so heavily 
polluted with discrimination as to destroy completely the emotional and 
psychological stability of minority group workers. 

Although Vinson is a sexual harassment case in which the individual incidents 
involved behavior that was arguably intentionally discriminatory, its rationale 
applies equally to [*1489] 'cases in which seemingly neutral policies of a 
company infuse the atmosphere of the workplace with discrimination. The Vinson 
Court emphasized, however, that discriminatory practices must be pervasive 
before an employee has a Title VII claim under a hostile environment theory. 

Here, the employees urge us to adopt a per se rule that English-only policies 
always infect the working environment to such a [**23] degree as to amount 
to a hosti'le or abusive work environment. This we cannot do. Whether a working 
environment is infused with discrimination is a factual question, one for which 
a per se rule is particularly inappropriate. The dynamics of an individual 
workplace are enormously complex; we cannot conclude, as a matter of law, that 
the introduction of an English-only policy, in every workplace, will always have 
the same effect. 

The Spanish-speaking employees in this case have presented no evidence other 
than conclusory sta~ements that the policy has contributed to an atmosphere of 
"isolation, inferiority or intimidation." The ,bilingual emplbyees are able to 
comply with the rule, and there is no evidence to show that the atmosphere at 
Spun Steak in general is infused with hostility toward Hispanic workers. Indeed, 
there is sUbstantial evidence in the record demonstrating that the policy was 
enacted to prevent the employees from intentionally using their fluency in 
Spanish to isolate and to intimidate members of other ethnic groups. In light of 
the specific factual context of this case, we conclude that the bilingual 
employees have not raised a genuine issue of material fact that the [**24] 
effect is so pronounced as to amount to a hostile environment. See generally 
Anderson v. Liberty Lobby, 477 U.S. 242, 106 S. ct. 2505, 2511, 91 L. Ed. 2d 202 
(1986). 

ii 

We do not foreclose the prospect that in some circumstances English-only rules 
can exacerbate existing tensions, or, when combined with other discriminatory 
behavior, contribute to an overall environment of discrimination. Likewise, we 
can envision a case in which such rules are ~nforced in such a draconian manner 
that the enforcement itself amounts to harassment. In evaluating such a claim, 
however, a court must look to the totality of the circumstances in the 
particular factual context in which the claim arises. 
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In holding that the enactment o~~~~Sh-only while working policy does 
not inexorably lead to an abusive environment for those whose primary language 
is not English, we reach a conclusion opposite to the EEOC's long standing 
position. The EEOC Guidelines provide that an employee meets the prima facie 
case in a disparate impact cause of action merely by proving the existence of 
the English-only policy. See 29 C.F.R. @ 1606.7 (a) & (b) (1991). Under the 
EEOC's scheme, an employer must always provide [**25] a business 
justification for such a rule. Id. The EEOC enacted this scheme in part because 
of its conclusion that English-only rules may "create an atmosphere of 
inferiority, isolation and intimidation based on national origin which could 
result in a discriminatory working environment." 29 C.F.R. @ 1606.7(a). 

We do not reject the English-only rule Guideline lightly. We recognize that 
"as an administrative interpretation of the Act by the enforcing agency, these 
Guidelines ... constitute a body of experience and informed judgment to which 
courts and litigants may properly resort for guidance." Meritor Sav." Bank, 477 
U.S. 57 at 65, 91 L. Ed. 2d 49, 106 S. ct. 2399 (internal quotations and 
citations omitted). But we are not bound by the Guidelines. See Espinoza V. 
Farah Mfg. Co., Inc., 414 U.S. 86, 94, 38 L. Ed. 2d 287, 94 S. ct. 334 (1973). 
We will not defer to "an administrative construction of a statute where there 
are 'compelling indications that it is wrong. '" Id. 

We have been impressed by Judge Rubin's pre-Guidelines analysis for the Fifth 
Circuit in Garcia, which we follow today. Garcia, 618 F.2d 264. Nothing in the 
plain language of section [**26] 703(a) (1) supports EEOC's English-only rule 
Guideline. "Title VII could not have been enacted into law without sUbstantial 
support from legislators in both Houses who traditionally resisted federal 
regulation of private business." United Steelworkers of America, AFL-CIO V. 
Weber, 443 U.S. 193, 61 L. Ed. 2d 480, 99 S. ct. 2721 (1979). "Those legislators 
demanded as a price for their support that," id., 

[*1490] management prerogatives, and union freedoms are to be left undisturbed 
to the greatest extent possible. Internal affairs of employers and labor 
organizations must not be interfered with except to the limited extent that 
correction is required in discrimination practices. 

statement of William M. McCulloch, et al., H.R. Rep. No. 914, 88 Cong., 2d Sess 
(1964), reprinted in 1964 U.S.C.C.A.N. 2516 (quoted in part in Steelworkers, 443 
U.S. at 206). It is clear that Congress intended a balance to be struck in 
preventing discrimination and preserving the independence of the employer. In 
striking that balance, the Supreme Court has held that a plaintiff in a 
disparate impact case must prove the alleged discriminatory effect before the 
burden shifts [**27] to the employer. The EEOC Guideline at issue here 
contravenes that policy by presuming that an English-only policy has a disparate 
impact in the absence of proof. We are not aware of, nor has counsel shown us, 
anything in the legislative history to Title VII that indicates that 
English-only policies are to be presumed discriminatory. Indeed, nowhere in the 
legislative history is there a discussion of English-only policies at all. 

2 

Because the bilingual employees have failed to make out a prima facie case, we 
need not consider the business justifications offered for the policy as applied 
to them. On remand, if Local 115 is able to make out a prima facie case with 



" ' 

PAGE 12 
998 F.2d 1480, *1490; 1993 U.S. App. LEXIS 17599, **27; LEXSEE 

62 Fair Empl. Prac. Cas 'n"~~H I'r~5Ho'ifs ~mpl. Prac. Dec. (CCH) P4,2, 456 

regard to employees with limited P~~~Qi9Nin English, the district court 
could then consider any business justification 'offered by Spun Steak. 

IV 

In sum, we conclude that the bilingual employees have not made out a prima 
facie case and that Spun Steak has not violated Title VII in adopting an 
English-only rule as to them. Thus, we reverse the grant of summary judgment in 
favor of Garcia, Buitrago, and Local 115 to the extent it represents the 
bilingual employees, and remand with instructions to grant summary judgment 
[**28] in favor of Spun Steak on their claims. A genuine issue of, material 
fact e~ists as to whether there are one or more employees represented by Local 
115 with limited proficiency in English who were adversely impacted by the 
policy. As to such employee or employees, we reverse the grant of summary 
judgment in favor of Local 115, and remand for further proceedings. 

REVERSED and REMANDED. 

DISSENTBY: BOOCHEVER (In Part) 

DISSENT: Boochever, Circuit Judge, dissenting in part: 

I agree with most of the majority's carefully crafted opinion. I dissent, 
however, from the majority's rejection of the EEOC guidelines. The guidelines 
provide that an employee establishes a prima facie case in a disparate impact 
claim by proving the existence of an English-only policy, thereby shifting the 
burden to the employer to show a business necessity for the rule. See 29 C.F.R. 
@ 1606.7(b) (1991) ("An employer may have a rule requiring that employees speak 
only in English at certain times where the employer can show that the rule is 
justified by business necessity."). I would defer to the Commission's expertise 
in construing the Act, by virtue of which it concluded that English-only rules 
may "create an atmosphere of inferiority, [**29] isolation and intimidation 
based on national origin which could result in a discriminatory working 
environment." Id. @ 1606.7(a). 

As the majority indicates, proof of such an effect of English-only rules 
requires analysis of subjective factors. It is hard to envision how the burden 
of proving such an effect would be met other than by conclusory self-serving 
statements of the Spanish-speaking employees or possibly by expert testimony of 
psychologists. The difficulty of meeting such a burden may well have been one of 
the reasons for the promulgation of the guideline. On the other hand, it should 
not be difficult for an employer to give specific reasons for the policy, - such 
as the safety reasons advanced in this case. 

It is true that EEOC regulations are entitled to somewhat, less weight than 
those promulgated by an agency with Congressionally delegated rulemaking 
authority. General Elec. Co. v. Gilbert, 429 U.S. 125, 141, 97 S. ct. 401, 50 L. 
Ed. 2d 343 (1976). Nevertheless, the EEOC guideline is entitled to "great 
deference" in the absence of "compelling indications that it is wrong." Espinoza 
[*1491] v. Farah Mfg. Co., 414 U.S. 86, 94-95, 38 L. Ed. 2d 287, 94 S. ct. 334 
(1973). While one [**30] may reasonably differ with the EEOC's position as a 
matter of policy, I can find no such "compelling indications" in this case. The 
lack of directly supporting language in @ 703(a) (1) or the legislative history 
of Title VII, relied on by the majority, does not in my opinion make the 
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guideline "inconsistent with an obw~l~ngNessional intent not'to reach the 
employment practice in question." Id. at 94. 

I conclude that if appropriate deference is given to the administrative 
interpretation of the Act, we should follow the guideline and uphold the 
district court's decision that a prima facie case was established. I believe, 
however, that triable issues were presented whether Spun Steak established a 
business justification for the rule, and I would remand for trial of that issue. 
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JUDGES: ,Before: Robert Boochever, John T. Noonan, Jr., and Diarmuid F. 
o'Scannlain, Circuit Judges. 

OPINION: [*296] ORDER 

The order filed October 29, 1993, with dissent, is ordered published. 

ORDER 

The panel, with Judge Boochever dissenting, has voted to deny appellees' 
petition for rehearing. Judges Noonan and O'Scannlain have voted to reject the 
suggestion for rehearing en banc and Judge Boochever has recommended acceptance 
of the suggestion for rehearing en banco 

The full court was. advised of the.suggestion fo~rehearing en banco An active 
judg~ requested a vote on whether to rehear the matter en banco The matter 
failed to receive a majority of the votes of the nonrecused active,judges in 
favor of en banc consideration. Fed. R. App. P. 35. 

The petition for rehearing is DENIED and the suggestion for rehearing en banc 
is REJECTED. 

Reinhardt, Circuit Judge, dissenting from denial of reheaTing en banc: 
, . 

Once again, a civil rights principle is the loser at the hands of an 
unsympathetic court. n1 In this case, by a divided vote, a three-judge panel 
invalidated an Equal Employment Opportunity Commission (EEOC) Guideline of 
national scope, upheld an employment rule [**2] that discriminates against 
national-origin minorities without requiring any showing of business 
justification, and challenged the EEOC's ability to enact rules codifying its 
findings regarding specific discriminatory practices. See Garcia v. Spun Steak 
Co., No. 91-16733· (July 16, 1993). The two judges in the majority were able to 
do so only by improperly substituting their policy judgments for those of the 
EEOC and by misconstruing, or, in one instance, completely disregarding, prior 
case law. 
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- -Footnotes- - - -- - - - - - - - - - - - - 

n1 In one recent period" five major decisions hostile to civil rights were 
handed down by the Supreme Court only to be overturned by Congress in the . 
Civil Rights Restoration Act of 1991. See Patterson v. McLean Credit Union, 491 
U.S. 164, 105 L. Ed. 2d 132, 109 S. ct. 2363 (1989); Lorance v. AT&T 
Technologies, Inc., 490 U.S~ 900, 104 L. Ed. 2d 961, 109 S. ct. 226~ (1989); 
Martin v. Wilks, 490 U.S. 755, 104 L. Ed. 2d 835, 109 S. ct. 2180 (1989); Wards 
Cove Packing Co. v. Atonio, 490 U.S. 642, 104 L. Ed. 2d 733, 109 S. ct. 2115 
(1989); Price Waterhouse v. Hopkins, 490 U.S. 228, 104 L. Ed. 2d 268, 109 S. ct. 
1775 (1989). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[**3] 

This circuit, with its enormous immigrant population, a large proportion of 
whom arrived here only recently, is now the only circuit in the nation in 
which an employer may adopt a discriminatory English-only rule without even 
articulating a business. justification to support it. Unfortunately, the growth 
of the immigrant population and the present mood of anti-immigrant backlash mean 
that English-only rules are likely to become more prevalent. In overriding the 
EEOC's determination that such rules are generally discriminatory, the Spun 
steak panel subverted'one.of the basic goals of Title VII of the civil Rights 
Act of 1964, the elimination of discrimination [*297] on the basis of 
national origin. Accordingly, I dissent from the court's refusal to rehear Spun 
Steak en banco 

I. Background. 

Plaintiffs Priscilla Garcia and Maricela ~uitrago are production line 
workers at Spun Steak Company ("Spun Steak"), a California corporation that 
produces poultry and meat products for wholesale distribution. Plaintiff Local 
115, United Food and Commercial Workers Internat£onal Union ("Local. 115"), is 
the collective bargaining agent representing Spun Steak employees. 

Of the thirt~-three workers [**4'] employed at Spun Steak, twenty-four are 
Spanish-speaking. virtually a~l of Spun Steak's Spanish-speaking employees are 
Hispanic. Their command of English varies greatly: two employees speak no 
English, others have limited English proficiency, while some such'as 
Garcia and Buitrago speak English fluently. 

In September 1990, an English~only rule was instituted at Spun Steak. The 
rule prohibited employees from speaking Spanish on the job except during lunch 
and other breaks. Both Garcia and Buitrago were subsequently reprimanded for 
violating the English-only rule. Local 115 protested the rule and 
unsuccessfully requested that it be rescinded. 

After investigating discrimination charges filed by Garcia, Buitrago, and 
Local 115, the Equal Employment Opportunity commission found,that there was 
reasonable cause to believe that Spun Steak violated Title VII of the civil 
Rights .Act of 1964 in adopting its English-only rule. In accordance with the 
EEOC finding, Garcia, Buitrago, and Local 115, on behalf of all 
Spanish-speaking employees Of Spun Steak (collectively, the "spanish-speaking 

http:subverted'one.of
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employees"), filed suit in federal district ~ourt alleging a violation of Title 
VII and requesting injunctive [**5] relief. The Spanish~speaking employees, 
in accordance, with the EEOC Guideline pertaining to English-only rules, made 
out a prima facie case of national-origin,discrimination by demonstrating that 
Spun Steak had instituted an English-only ~ule, while Spun'Steak attempted to 
rebut their showing' by demonstrating a business justification for the rule. The 
opposing sid'es filed cross-motions for summary judgment, 'and the 'district court 
ruled in favor of the employees. The court found that Spun steak's 
English-only policy had a disparate impact on Hispanic workers without 

sufficient business justification, in violation of Title VII. . . 

Spun Steak appealed the ruling to this court. The EEOC, as the federal agency 
charged with the interpretation and enforcement of Title VII, filed an amicus 
curiae brief arguing that Spun, Steak's English-only policy violated Title VII, 
and urging that the district court judgment be affirmed. The arguments of 
plaintiffs and the EEOC were rejected, however, by a majority of the Spun Steak 
panel. The majority did not reach the question of whether there was a business 
justification for the rule. Rather, over the 'dissent of Judge Boochever, it 
invalidated the applicable [**6] EEOC Guideline and held that English-only 
rules are permissible with respect to bilingual employees. ' 

II. The Adverse Impact of English-Only Rules. 

Title VII prohibits discrimination in employment based on race, color, sex, 
religion and 'national origin, 42 U.S.C. @ 2000e-2. The close relationship 
between language and national origin led the EEOC' to classify discrimination 
based on' "linguistic characteristics" as unlawful under Title VII (29 C.F.R. @ 
1606.1), a classification which the Spun Steak panel does not challenge. See, 
Fragante v. City and County of Honolulu, 888 F. 2d 591, 595 ( 9th Cir. 1989), 
cert. denied, 494 U:S. 1081, 108 L. Ed. 2d 942, 110 S: ct. 1811 (1990)
(approving @ 1606.1) ~ , ' 

The EEOC Guideline at issue in Spun Steak applies Title VII to English-only 
rules. 29 C.F.R., @ 1606.7 (1991). It permits the use of such rules only where 
a business justification·exists. The Guideline reflects the 'EEOC's determination 
that rules prohibiting the use of foreign languages generally have an adverse 
impact on protected groups. As the Guideline explains, "the prim~ry language of 
an individual is often an essential [**7] national origiri characteristic," so 
that an English-only rule may "create an ~tmosphere of [*298] inferiority, 
isolation and intimidation." 29 C.F.R. @ 1606.7(a). 

The Spun Steak majority disagrees with the EEOC's determination. My 
colleagues have in their wisdom concluded 'that bilingual employees do not suffer· 
significant adverse effects from an 'English-only rule because they have the 
"choice" of which language to employ, and can thus "readi~y comply" with th~, 
rule. Slip op. at 7538 .. This analysis demonstrates a remarkable insensitivity to 
the fact~ and history of discrimination. Whether or not the employees can 
readily comply with a discriminatory rule is by no means the measure of whether 
they suffer significant adverse consequences. Some of the most objectionable 
discriminat9ry rules are the least obtrusive in terms of one's ability to 
comply: being required to sit in the back of a bUS, fOl; example; or'being 
relegated,d~ringone's law school career to a portion of the classroom ,dedicated 
to one's exclusive use~ See McLaurin v. Oklahoma State Regents, 339 U.S. 637, 70 
S.ct. 851, 94 L. Ed. 1149 (1950)., Nonetheless, the majority focuses narrowly 



PAGE 2B 

13 F.3d 296, *298; 1993 U.S. App. LEXIS 33530,_ **7; 

63 Fair Empl. Prac. Cas. (BNA) 1162; 63 Empl. Prac. Dec. (CCH) P42, 814 

upon the [**8] ability to comply, substituting its own unenlightened 
conception of discriminatory impact for that adopted by the EEOC on the basis of 
its store of knowledge, wisdom and experience in the field of employment 
discrimination; , 

Language is intimately tied to national origin and cultural identity: its 

discriminatory suppression cannot be dismissed as an "inconvenience" to the 

affected employees, as Spun steak asserts. See generally Piatt, Toward Domestic 

Recognition of a Human Right to Language, 23 Hous. L.Re~. 885, 894-98 (1986) 

(discussing relationship between language and culture); Karst, Paths to 

Belonging: The Constitution and cultural- Identity, 64 N.C. L. ,Rev. 303, 351-57 

(1986). Even when an individual learns English and becomes assimilated into 

American society, his native language·remains an important manifestation of his 

ethnic identity and a means of affirming 'links to his original culture. See 

Karst, supra, at 351-57. English-only- rules, not only symbolize a rejection 

of the excluded language and the culture it embodies, but also,a denial of that 

side of an individual's personality. n2 ' 


- - - - - - - - - - - - - - - - - -Footnotes~ 

n2 As one commentator observed: "Language is the lifeblood of every ethnic 

group. To economically and psychologically penalize a person for practicing his 

native tongue is to strike at the core of ethnicity." comment, Native-Born 

Acadians and the Equality Ideal,,46 La; L. Rev. 1151, 1167 (1986). 


- - - - - - - - - - - - - - - - -End Footnotes- 
[**9] 

Thus, the Spun Steak majority's emphasis'on the practical effects of 
English-only rules is misplaced. Whether'or not an individual is, in practice, 

capable of speaking only English is not the important consideration here by 
any means. What is far more important is the impact of the prohibition itself. 
As the EEOC correctly determined, being forbidden under penalty. of discharge to 
speak one's native tongue ,generally has a pernicious effect on national origin 
minorities. 

Finally, it should be noted that the imposition of an English~only rule may 
mask intentional discrimination on the basis of national origin. See Gutierrez, 
838 at 1040 (citing authorities)~ Even those who 'support the majority's view 
acknowledge that "language can be a potent source of racial and ethnic 
discrimination." Gutierrez v. Municipal Court, 861 F. 2d 1187, 1192 ( 9th Cir. 
1988) (-Kozinski, J., dissenting from denial of rehearing en banc). History is 
replete with language conflicts that attest, not only to the crucial 
importance of language to its speakers, but also to the widespread tactic of 
using language as a surrogate for attacks on ethnic identity. n3' As these 
[*299] examples [**10J reveal, the urge to repress another's language is 

,rarely, if ever, driven by benevolent impulses. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - 

n3 The harsh repression of Catalan and the Basque language in Spain under the 
dictatorship of Francisco Franco is one obvious example. See Basques Are Waging 
A Difficult Battle to Preserve Language, Dallas Morning News, Apr. 3, 1993, at 
25A (Franco dictatorship "banned public use of Basque and other regional 
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languages"). Other more current examples include the repression of the 
Ukrainian, Georgian and Belorussian languages by the former Soviet government; 
the current repression of the .Albanian language in Kosovo (formerly part of 
Yugoslavia); and the 'extended repression of the Kurdish language in Turkey. See, 
e.g., Shiller, Albanian Students Defy Serb Rule, Toronto Star, Nov. 2, 1992, at 
A14; Robinson, Restless Ukraine strains at the Bonds of soviet Empire, Fin. 
Times, Sept. 4, 1990, at 6 (citing "Moscow's ~ystematic repression of the 
Ukrainian language"); Turkish-Kurdish Agonies, Wash. Post, July 3, 1993, at A22 
(discussing cultural repression of Kurds and the denial of Kurdish language 
rights) . 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[**11] 

Recognizing the discriminatory potential inherent in rules prohibiting the 
use of foreign languages, the EEOC' has attempted to provide victims with legal 
rights. Spun Steak's misguided removal of that protection, based largely on two 
judges' subjective judgment that the discriminatory impact of English-only 
rules is "not significant," seriously undermines one of the basic goals of Title 
VII. 

III. "Compelling" Reasons for Invalidating the EEOC Guideline. 

The EEOC Guideline at issue in Spun Steak provides that an employee makes out 
a prima facie case of national origin discrimination by proving that the 
employer has adopted an English-only rule. See 29 C.F.R. @ 1606.7(b) (1991). 
The· resulting presumption of discriminatiQn is rebuttable, howev'er. An 

English-only rule will be upheld if the employer shows that it is supported by 
a business justification. Id. Thus, instead of imposing a more onerous per se 
rule, the Guideline creates a framework of shifting burdens. Given the history 
of , national origin discrimination in this country, the rule is surely a moderate 

'and reasonable one. 

In invalidating the EEOC Guideline~ the Spun Steak majority virtually ignores 
the [**12] long-standing rule that EEOC Guidelines "constitute 'the 
administrative interpretation of [Title VII] by the enforcing agency,' and 
[that] consequently they are 'entitled to great deference.'" Albemarle Paper Co. 
v. Moody, 422 U.S. 405, 431, 45 L. Ed. 2d 280, 95 S. ct. 2362 (1975), quoting 
Griggs 	v. Duke Power Co., 401 U.,S. 424, 433-434, 28 L. Ed. 2d 158, 91 S. ct. 849 
(1971). See also Espinoza v. Farah Mfg. Co., 414 U.S. 86, 94, 38 L. Ed. 2d 287, 
94 S. ct. 334 (1973) (EEOC Guideline entitled to deference unless "there are 
'compelling indications that it is wrong''') i EEOC v. Commercial Office Products 
Co., 486 U.S. 107, 115, 100 L. Ed. 2d 96, 108 S. ct. 1666 (1988) ("EEOC's 
interpretation of ,ambiguous language need only be reasonable to be entitled to 
deference"). Though acknowledging that only "compelling indications" that the 
Guideline was erroneous would justify rejecting it, the majority makes only a 
token effort to abide by this standard, dedicating less than a page to 
describing its "compelling" reasons for invalidating the Guideline. n4 

r, 	 . 

- - - - - - - - - - - - - - -- - -Footnotes- - - - - - - - - - - 

n4 Spun steak's dismissive treatment of the EEOC rule is unprecedented within 
the Ninth Circuit. This Court has always cited the Guidelines with approval. 
See Fragante v. City and County of Honolulu, 888 F. 2d 591, 595 ( 9th Cir. 
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1989), cert. denied, 494 U.S. 1081, r08 L. Ed. 2d 942, 110 S. ct. 1811 (1990);' 
Jurado 'v. Eleven-Fifty Corp., 813 F. 2d 1406, 1411 ( 9th Cir. 1987). 

- - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[**13] 


In its short discussion of the topic, the Spun Steak majority lists four 

justif~cations for rejecting the Guideline, none of which is persuasive, let 

alone compelling. Slip op. at 7542-43. First, ,the majority claims to follow 

Garcia v. Gloor, 618' F.2d 264 (5th Cir. 1980), cert. denied, 449 U.S. 1113, 66 

L. Ed.' '2d 842, 101 s. ct. 923 (1981) [hereinafter "Gfoor"], in which the Fifth 

Circuit did not even consider the EEOC Guideline (since none existed at the 

time), but only described how a court would rule in the absence of agency 

construction of Titl~ VII. n5 Second, unable to find specific evidence that the 


,Guideline 	was erroneous, the majority contents itself ~ith quoting general 
observa~ions indicating Congress' disinclination to infringe on the independence 
of empl6yers and unions except to correct discriminatory praqtices. Slip op. at 
7542-43 (quoting united Steelworkers of America, AFL-CIO v. Weber, 443 U.S. 193, 
206, 61 L. Ed. 2d 480, 99 S. ct., 2721 (1979». Here, the majority ignores the 
obvious fact that correcting a discriminatory practice is precisely what the 
EEOC was trying do. In any event, if such self-evident and general statements 
are [**14] sufficient to override the deference due EEOC Guidelines, then 
every Guideline is in grave jeopardy. 

- -Footnotes- - - - -- - - - - - - - - - 

n5 In fact, the Guideline at issue here was enacted shortly after Gloor, 

probably in order to reverse the effect of that decision. The majority simply 

ignores this history. 


- - - - - - - - - -End Footnotes- - - - - - - - -- - - - - - - 
" 

Thircl, and most incomprehensible, the majority objects to the presumption of 
disparate [*300] impact contained in the EEOC Guideline. It does so not on 
the merits of the presumption, but on the basis of ,the uncontroversial and 
irrelevant proposition that in disparate impact cases plaintiffs have the burden 
of proving the discriminatory effect of the challenged policies. The panel's 
"reasoning" constitutes a total non-sequitur. n6 There is simply no connection 
between 'the elementary proposition stated by the majority - that plaintiffs have 
the burden of proof - and the majority's deduction therefrom that the EEOC is 
barred from (1) making generalized findings regarding the effects of particular 
discriminatory policies, and (2) codifying those [**15] findings in a rule 
that such policies are unlawful unless justification exists in particular cases. 
In effect, the majority holds that the agency, is without authority to determine 
that English-only rules and similar discr.iminatory practices are invalid 
generally. n7 The majority apparently believes that the question of the validity, 
of a widespread discriminatory practice must be decided over andover again on a 
case by case basis in a private lawsui~ each time a new employer adopts it. The 
majority's remarkably narrow view of the EEOC's authority is reminiscent of 
courts of the 1930s which refused to accept agency findings regarding labor and 
food standards. n8 It is a particularly odd view for the 1990s given the broad 
authority that courts have allowed agencies to exercise in recent years. 

- - -Footnotes
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n6 The majority states that "the Supreme Court has held that a plaintiff must 
prove the alleged discriminatory effect before the burden shifts to the 
employer. The EEOC Guideline at issue here contravenes that policy by presuming 
that an English-only policy has a disparate impact in the absenc~ of proof." 
Slip op. at 7543. [**16] 

n7 Under the majority's unique approach, an EEOC Guideline stating, for 
example, that rules requiring employees to be at least six feet tall are 
presumed to have a disparate impact on women would be held invalid even though 
the Supreme Court had held that height and weight requirements have a disparate 
impact on women and the factual or statistical issue is the same in all· cases. 
See Dothard v. Rawlinson, 433 U.S. 321, 329-31, 53 L. Ed. 2d 786, 97 S. ct. 2720 
(1977) (finding that Alabama prison system's height and w~ight requirements 
disparately impact women solely on the basis of statistical evidence). 

It is clear that the real basis of the majority's objection to the EEOC 
presumption is that the majority does not agree with the Guideline on the 
merits. This sUbstantive disagreement is at least rational (though the 
majority's view is wrong), but it should not be transformed into a wholly 
baseless attack on agency authority to promulgate general rules. 

n8 Any concern for an. employer's right to a fair hearing and individualized 
consideration is satisfied by the business justification provision of the EEOC 
rule, which allows the employer to articulate the specific reasons supporting an 

English-only policy. See Slip op. at 7544-45 (Boochever, J., dissenting in 
part) . 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 
[**17] 

. Finally, the Spun Steak majority cites as a reason for its decision the 
absence of legislative history regarding Title VII/s applicability to 
English-only rules. Slip op. at 7543. with this argument, the majority 

elevates legislative history to a new height. Those who believe that even 
affirmative legislative history is, in general, not compelling may be surprised 
to learn that its absence can be so crucial as to constitute a basis for 
invalidating an agency rule. See" e.g., united states v. Thompson/Center Arms 
Co., '119 L. Ed. 2d 308, 112 S.ct. 2102, 2111 (1992) (Scalia, J;, concurring in 
judgment) (describing legislative history as "that last hope of lost 
interpretative causes, that st. Jude of the hagiology of statutory 
construction") . 

IV. Related Cases. 
f 

The Spun Steak majority contends that its analysis is "consistent" with 
Jurado v. Eleven-Fifty Corp., 813 F.2d 1406 ( 9th Cir. 1987), and that it 
"follows" Gloor. Slip op. at 7538, 7542. In contrast, the majority dismisses 
Gutierrez v. Municipal Court, 832 F.2d 1031 ( 9th Cir. 1988), reh'g en banc 
denied, 861 F.2d 1187 (1988), [**18] vacated as moot, 490 U.S. 1016 (1989), 
in a footnote, without pretending to counter, or even examine, the case's 
reasoning. Slipop. at 7536 n. 1. In none of the three instances does the 
majority deal fairly with the case cited. Gutierrez, as a unanimous Ninth 
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Circuit. decision on precisely the same.issue as faced the.Spun Steak panel, 
merited examination for its reasoning and persuasive value. Jurado and Gloor, 
[*301] while not spurned as is Gutierrez, are misused through selective 
reference. 

Five years ago, this court in Gutierrez, unanimously upheld the EEOC Guideline 
at issue in Spun Steak, holding that English-only employment rules generally 
have an adverse impact on national origin groups. See 861 F.2d at 1040. The 
plaintiff in Gutierrez, however, quit her job before her employer's appeal 
reached the Supreme Court. As a result, the Court vacated our decision as moot. 
Gutierrez, 490 U.S. 1016, 104 L. Ed. 2d 174, 109 S. ct. 1736 (i989). 
Unconstrained by precedential considerations, the Spun steak majority wrongly 
declined even to consider Gutierrez's reasoning., While it is true that Gutierrez 
[**19] lacks binding precedential value, it still represented the thinking of 
this court. As such, it was deserving of consideration. Gutierrez not only 
constituted a decision of a three-judge panel, but it had survived an en banc 
call. See Gutierrez, 861 F.2d 1187 (Kozinski, J., dissenting' from denial of 
rehearing en banc) (joined by Judge Thompson and Judge O'Scannlain). Gutierrez 
was binding precedent within this circuit and might well have remained so, but 
for the happenstance of an employee's job decision. n9 As far as our court is 
concerned, Gutierrez represented its official position, following completion of 
all our review proceedings. As such, it merited more than a dismissive footnote 
in Spun steak. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - ~ - - - - - - - - - - - 

n9 Of course, the Supreme Court might have granted certiorari and affirmed or 
reversed - we will never know. 

- - - - - - - - - -End Footnotes~ - - - - - - - - - - - - - - - 

As the Spun steak majority should have known, the validity of a case's 
reasoning is unaffect'ed when it is Vacated as moot. See Wright, 13A Federal 
Practice [**20] & Procedure @ 3533.10 (1984). The Spun Steak majority cites 
no new caselaw to justify its different result, .making it clear that the only 
significant change since Gutierrez is that of panel ciomposition:a Gutierrez en 
banc dissenter, assigned to Spun Steak and having by' luck of the draw picked up 
a second vote, was thereby transformed into the author of a two-judge majority 
opinion. Moreover, Gutierrez has proved persuasive to other courts: it was cited 
with approval in Smothers v. Benitez, 806 F. Supp. 299, 307-08 (D.P.R. 1992), 
Pemberthy v. Beyer, 800 F. Supp. 144, 159 (D.N.J. '1992), and Asian Am. Business 
Group v. city of Pomona, 716 F. Supp. 1328, 1330 (C.D. Cal. 1989). These three 
cases involved issues related to the question decided in Gutierrez; Spun Steak, 
ruling on the identical issue as Gutierrez, should at least have 'accorded it 
fair consideration. 

Spun Steak's use of the Fifth Circuit's Gloor decision is equally 
unacceptable. In discussing its reasons for invalidating the EEOC Guideline, the 
majority professes to be guided by Gloor.. [**21] That decision, however, 
pre-dated the Guideline at issue. It is disingenuous for the Spun Steak majority 
to profess to follow a case which did not and could not have ruled on the 
validity of the affected Guideline. The Gloor court, in fact, specifically noted 
the absence o,f any controlling EEOC Guideline in justifying its ruling. Gloor, 
618 F.2d at 268 n. 1. n10 Rather than following Gloor, it should ,be clear that 
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Spun 

Steak's rejection of the EEOC ,Guideline represents a radical recasting of Gloor 
in disregard of Gloor's own express self-imposed limitations and of the 
deference due EEOC Guidelines. 

- -Footnotes~ - 

n10 The Fifth Circuit kook 6are to point out that: 

[The EEOC] has adopted ,.neither a regulation stating a standard for testing'such 
language rules nor any general policy, presumed to be derived from the statute, 
prohibiting them. We ,therefore approabh the probl~m on the basis of the statute 
itself and the case law. 

Gloor, 618, F.2d at 268 n. 1. 

- -' - - - -End Footnotes- - - - - - - - - 
[**22] 

Finally, £here is :Spun Steak's, reliahce on Jurado. Before di~cussing Jurado 
in detail, though, one should f"ir'st note something that the Spun Steak majority 
fails to mention: the Jurado court cites with approval the exact EEOC Guideline 
which Spun Steak rejects. See Jurado, 813 F.2d at,1411. An examination of 
Jurado's facts shows why this is so. 

J,urado involved a bilingual radio announcer, Valentine Jurado, whose show was 
in English, with Spanish words and phrases occasionally added. A consultant 
hired by the station determined that this sprinkling of Spanish hurt the 
station's ratings because it ,confused listeners about the ,station's programming. 
Accorqingly, the station program director asked Jurado to'stop using [*302] 
Spanish in his broadcasts. Jurado refused, the radio station fired him, and he 
brought suit under Title VII. ' 

,No reasonable person would suggest 'that 'TitleVIl requires the operator of an 
English, language radio station to permit ,a hired broadcaster to broadcast in 

whole or in part in another language, contrary to 'the radio station's pOlicies. 
As the Jur~do court recognized, the tadio station's ,limited, English-only 
[**23] rul~ ~was a programming decision motivated by marketing, ratings, and 
demographic concerns." 813 F.2d at 1410; As such, it easily passed'the business 
,justificationr~quiremeni. Se~ Gutierrez~ 838 F.2d at 1041~ Ther~ is no analogy 
or comparison that can legitimately be drawn between the situation in Jurado and 
that in Spun Steak. For example, Spun Steak has never required its employees to 
speak or even understand English as a coridition: of employment, and it makes no 

'claim that the ability to speak or understand ,English is a bona fide 
occupational qualification (BFOQ). In Jurado, by contrast, the employer would 
without q~estion have refused to employ a non- English ~speaker, or even a 
person who spoke English with a marked foreign accent; such a job refusals 
would not have constituted national origin discrimination but simply the 
implementation of an appropriate job qualification. Cf. Fragante v. City of 
Honolul~, 888 F.2d 591,596 ( 9th Cir. 1989) (!lah adverse employment decision 
m'ay be predIcated upon an individual's accent when - but only. when - it 
interferes mater ially with job performance") . [**24] \ n11' 
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- -Footnotes- -- - - - - - - -- - - - - - - 

n11 Similarly, a commentator who supports the reasoning in both Gutierrez and 
Jurado explains that the right to speak one's native language is: 

bounded by the actual requirements of the job .and business at issue. In certain 
situations, it is clearly inappropriate for someone to speak'a language other 
than English in the workplace. . . . [A] bilingual stage actor cast in the 
role of Hamlet would not have a right to deliver the soliloquy in Spanish. . • . 

. 	[The actor's use of Spanish] ~ould constitute poor performance, and the employer 
could properly discipline or discharge a poorly performing employee. 

Perea, English-Only Rules and the Right To Speak One.'s Primary Language in the 
Workplace, 23 J. L. Ref. 265 r 299 (1990). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - 

Spun Steak fails to discuss these aspects.of Jurado, even though Jurado is 
clearly the principal Ninth Circuit precedent on English-only rules. By not 
mentioning that Jurado specifically applies to the adoption of a 
"business-related English-only rule," 813 F.2d at 1411, [**25] or that it 
relies on the EEOC Guideline, the Spun Steak majority renders Jurado 
unrecognizable. 

Conclusion. 

B~ failing to take this case eri banc, this court disrupt~ the uniform 

national application of an important EEOC Guideline, drastically handicaps the 

agency's ability to adopt other Guidelines, distorts or ignores Ninth Circuit 

caselaw in a highly sensitive area, and allows two of its judges to SUbstitute 

their policy views regarding the subject of.natiorial-origin discrimination for 

the EEOC's experienced, reasoned and expert judgment. As a result, we rack up 

one more judicial defeat for those who most need ~nd deserve the protection of 

the courts. I therefore respectfully dissent. 
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t~eir jobs ; and that the 'faiiure of the countY.to pay: resporid~ntsthe , 

evaluated worth or-their jobs can be proved to be atfributableto 
intenti~naI'sex discrimina,tion. rhus,: the' suit doe~ not. iei:i~ife a' court .~. 
tii make ,its own subjective asseSsment "of the.value' of the jobs,or"to
attempt'.bJ' stlltistical technique o,r 6the~ method to quantify the effect 
of se~ di~crimiIiation on ,th~ w~geiates. 'Pi>. 18().;..18L '.' '. . . 

,~.:'602 ,F,2d ~2and 623\F:2d ·13,03j'afiirmed. 

,CoUNTY OFWASmNGToN v.'. GUNTHER .' 
; : ~ '. " 	 . -- - " 

161"' 	 . OpiIiionoI .the,COurt ~ 
" • ", " '> • 

. ~RENNAN; J., delivered the opinion .Of. the Coiirt; in which WHITE, 
M~RSHAtL, BLACKMUN,: a.mJ. S':mVENS; Ji., joined. REHNQIrisT,:.r., :filed' 
a di.ssentirig opin'ion; in'which BURGER, 'C: J:" arid S~WARTand· POWELL, 

./ JJ., Joined,Pwt, 'p. 18L' . . -: ...• :. '. .' . . , .' 
, ,. 	. ~ ", . ~ 

Lawrence R. Derr .argu'~d ~the cauSe .aI\dfileda'brief for' ~ ." 
.' ;petitloners. . '. . ' .,'. . ' . . .' 

: ~', .Carol·.4., Iiewitt.'a:rgued . the catiseand. 'filed a brief' for 
.. 'respondentS. ,-	 . :" 

, ,: ~ " " '.' 	 I •• ---:- ... • . ,. _. • 

, ' Barry Sullivan argued' the. cauSe for the UnitedStateset a1. 

.' as ~mici .curfapurging ,affirmafi~e..'·"With him "on' the. brief 


were Solic;itor General M~Cree, Acting As8istant ::Att'orney 

General.Tilr'Mr, Deput'-J/SolicitiJrGirteral Wallace, Walter~W. 


.. Barnett, Neil iI.Cogan, and Leroy D.. Clark.'Ii 
• " .';- •• f ~ ',' ' _'. _ ~ 

JU~TlCEB~NNAN delivered thE(opinion;ofth~Court. 
The: questio~ :pr~~~nte~i is'.wh~the~~ §'703 (h ) ,of Titl~' VU . 

, oftne 'Civil Righti:i,AcCoI 1964,-78 Stat.~ 257·,'42. U. S. ·C.. 
. " .,.§2000e-2 (h), restric~s' Title' VIl"sprohibition' :of ~x-b~ed' 
. . wage ~djs~rimination .to claims . of- equal pay' for equal work. 

~ ,,'" ~ . :~. "' . '" ~ - "". - . ',' 

" 	 I 
, This c~e, arj~s over the payment by petitioner C~unty of, 
Was~ington,. Ore.:, pI. 8ubsta~tiallY lower _wages to female· 

~Briefs of ainicic~riaetirging affirmanc~ werefHed by B,,'Ude'J.Enni8:Jr.,' 
Isabelle Katz Pinzler, E:' Richard-L(trsinJ" and: Jomi' E. Bertin JC:lI', the Amer- ~, 

.. ' i·caD. Civil.Liberties Union et al.; bY,RiChardB-. So'bdl, Mich~l B.: Trister, 
" Laurence GoUi,i.Azbert WoU, WinnNewman, Carole Wilson; 'Jolin Fillion, . 

.. Sus(lnSilber,.'and Catherine Waelder for the Americari Federation of Labor 
,and 'Co~gr~sbf Industrial ,Organizations ~t al:; an'd by Norman Redlich, , . 
William ,L: > Roblns01h 'NormiJin J; 'Chachkin, Bea~rice 'Rosenberg, and, 
,Richard T. SeymQur for the Lawyer's COmmittee JOl: Civil-Rights Under 
:I:.aw eta\; .. ",: . " ; . ,.-:.... 

'. Briefs of amici' curiae were .filed by. Ke.nneih C.McGu:f..ne8s; Robert, E .. 
Willi~ms, an9' Doug1as.:..S. McDowell for.~lie Equal ;Employment Advisqry 
Council et' al.; and 'by Lawrence Z. Lorber'i1I1d Robin M. Sch:achfer.for the 

'. American 'Society Jor Pe;Wnne1.~di:iiinistfaticin. '. .' .,.' . 

\ . . , 
:,. 
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that, because of iriteritional discriminati~n,-the -County se''; th'egua~d& in the female section' o(.the 'county' jail thim it 'paid 
pay, scaJed9r"fe;n~e "guards, 'but not for male guards, ,at a'tamale guards in the maJe Sec'tion 'of the jaiV 'Respond~nts ( 

are fpur women w.ho were employed to' guard fema!ecp;isoners '. , levei lower than that warranted by its ow~ su~vey of' outsid'e ' 
"'" markets:and tne worth 'of the jobs.. " -, ... ,.:and to carrY'~outcertain oth~r,-futlCtl(jns in 'the JaiP' IIrJan

::~iti:y' 1974~ the county ~liIrijiiated th'ef~:tnale- section 'of: the ", 
 After 'trial, theDistrlct'Q;urt'f()und,~hat the rrial~ guards~' 
, jail: :transferted' the female prisoners' to, ;thdja~l of' ane,a~by,- . :;'''super,vised more ,than 10 times as'nj~,ny prisoners pet . guard " 

j~ 
,i as didjhe female' gua~ds;' and that the females devoted much ,: coimty,~and discharge1 respondents".20'FEP :CMes 788,}!!0 

'"H_. ".'ii their" time to less valuable-'cl~ricaJ' duties. It' ,ther~fore 'I (Ore: 1976). -', -' ' 
.1. 'Respon:dehtsflled suit 'ag~inst 'petitioners in :Federal Dis-: ", ." ': held,th~a~responde'!ts' jobs;~~I'enotsubstaritialIyequal to"·f : ,/. 

trict CQurtunder''l)t1e vn; 42U.~S;C.· §2000e ee8eq./se~k: "' ;', thosebf the m,ale, gu~rds, and that'r:esporia~ntS we:re thus' not" 
" . ,. ing backpayand, other r~lief.3 Th~Y aUeged that th~ywere' e~titled to equal pay.' , 20~F.E'P Case~, at 79LTh(Court, Of 

paid'uneq'1,lal Wh,ges for work substantially equ~ltO ihatper Ap,peals" affirmed on ,-that :issuej 'arid re'sp~naents do 'not seek ,: 
,. Jormedbymale guards; amriIi thecalternative, that part,of: . ,review of' therll1ing. " . . ' " /',' , . ': ", .' 

'.the pa)rdiffer,entialw~s attributable to. intentional sex dis , ~:: The, Dis~rict: Courl'aI'so dismissed.r~spondimts', chii~' tha£ 
c~iniinatiop.~4 The :lat11er,'al1eg~tio!1 was based' ona Claim :'the~dis~repancy'in pay between the male :and female guards" 

,,'( .i. 

, -. ".. ..( ,- ".' . - " 
 , was attributable in part'to- intentional sex discrirhination. '-It 

. ,,1 Prior to February 1, Hi73,the female guards 'were· paid b\"hveen '$476< ..",' held ',as. a :matter of 'law thatasex-,based' wage discrimina:" 
.' _ ,.and $606 per I,rionth,.:while the'mttle gu~rds were. paidbetweeh, $p68 and') 

,-.1_ ': tion.,claim caiinotl)e bro~ght tinder TiUe :VII unless it would . - " $853. Effective'Fepruaryl,: 1973; the,femalegu'ards \verepai'd'l)ef\veen ' 
satisfy the ,equa:l'wotkstahd~rdof the EquaJ Pay Act 9f'1963; , . '. $525 and $!i68, while!,alarieFi 'Cor"maJe, guards ranged. from' $iOl· to $940:" 


:' 20FEP<Casei? 788, 789 (Ore.:197.6)." . ..'. '. 'L' 
 29'i{.. S. c: t206(d}.5 "20 (FE:P ,Cases;',at 791. The' court 
..• .; . 2 Oregon, reqUIres. th~t'femahiinn5.;tes be'guarded solelypy women, theref~re, permitted ,no'acl;ditional 'evidence 'on this:chtlm, and,' 

··Ore." Rev.Stnt: §§ 137:350,137·.360,(1979),' and the District C~u~t, opiriion .made no fi,ndings' onwh~ther, petitioner county's pay ~caJ~s for. 
indicates that .womenhad ttotbeen einployedto guard male prisoners. ,20 

female'guards ,resulted· fronl'intentionalsex' discriminati9n. ' FEP, Cas~,'at 789,:792,~rin:' 8, 9. For purp~ses ofthjslit;gation,re~ 

/ spoiiderits'concede'that gf!ll(jer is '[I bona fide ()ccup~tiOllid'qualifica'tion for '. 
 The Coiirf'of Appeals reversed, holding 'that persons .aneg~ 

some of the fe-!Dale' guard positi~~s.' ~ee 42,.u. S.G.,§2000e-2(e)(I); , -ing~x~ discrimJnation".'are ~npt pr~CIuded f~om'suhig, under 
Do~hard,v.Rawlinsor,433',lJ;S.'321 (1977)~ ;',' ,.:' ',' . "'Title vtCtoprotest ... aiscriminatory,compensation'prac:" 

3 Respolldents could notsue'uncler the ,Equal Pa'yAcfbecause the:Eqiial ti~es" merely because their j6bs wereilot' equalto'1}igher pay" ray Act did: not ifpply tpmunicipal employees ~lritil passage',of the, F~ir " ing'jobs:held 'by members of the'opposite sex. 602·F. 2d 882,
,Labor Stali,dards' Amendment.s of ,197.4, 88 Stat. 55; ,5.&-62: Title :vII has ~\891 (eMf ~979):.suppl~m~~tal 'opiniono~' deriialof~ehear'applied to sucheinployecs since ,passage of the Equal EinploymeiltOppor
tunity,Act 6L1972,§ 2. (1) ,86Stat.'103; ~. - .,--.' , 
 ing, 623:F..,2d 1303, 1313, 1317,(1980). ThecolJrt retili1nded' 

'.' -1 Res'pondents also contended that thef were discharged and not re-,,' t6·theJ?istrict 'Court with, instrl}cti0t;l8 to take "evidence :~n' . 
hired- in ~etallatiO:n fo~ their demands for' equal pay.-" Res'pondent: respondents' claiin that, part of the difference betweel1 their 
Vander Zandcn also contended' that she:was denied medical leave in ' ,"rate qf pay 'anrl that 'of the mal~ guards is attributable to~sex
retaliation for sti'~h 'dema~ds. The' Disti'ictCou~t, rejected tho~~c~nteil
,Hons; and 'the Court of App~als affirmed. 'Those cIaims'~re n~t before 

5 S~e infra, at 168. ....CO\i~t. . . .,: , .I -: 

'. ~ 

" " 

.. ~ 
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discrimination. We' granted certiorari,44:g: U. 8:950 (1980), II '-', ;.;~I 
e _ t ,_:-and now affirm.. ' " . ". ,,' ' , 

,Title VII m{J,kes it,an 'unlaw-ful'/eniployment practice for,' 
,We -emphasize' at th~ outset, the, narrowness '~f the, qu~s~ 

< 'an' epl'p4:>yer litO discriminate against ally' individual with, ~_
'il. 't" 


". '\ 
 tion befoie lis in:thi~case:, ·Re'spo~deiits'clairrtis·not.based' , ,.specl to.his cO~PEmsation, terms, ~conditions; or'privileges of 
'I on the' c~:)l]:tr~versialconcept of "comparable worth,/,~'.under employment,hecause.of such individual's' .. " sex ...,\", 42 
" .. , which plaintiffs might 'claim increased c6inpensation on the U. 'S:, C.§ 20Qoe::.2 CaY., "The.BennettArn~ndment to" Title 

( ,~, ba'sis o(a~Qmparison of the intrin~icworthor,difficulty 'VII, however, provides:: " . 
'. their job.:witl:ctha:t of. other :jobs,inthesam~ organization or , uIt:shalr~ot :b~ ~ri unlawful 'e~pI~ymeIltpractice'under',
'. community/' Ratqer, resp'ondents': seek to prove, by di!-,ec( ,,' 

C ',' "fJ!i~','subchapter' for ,any employ;et,t() 'differeptiate' UPOrl ' 
" 'evidence,:that'theirwage,s ,w~re depressed 'because ',of ,inten- '.-, ~he bl.,tsis of Sex indeterminiIlg tne(;mounfof the wages, .

, tional sex 'discfi'min'ation, ,consisting of setting -the wage scale or Qompe~sation paid Of.to .be paid toempioyees of such_, 
/ for female guards, hut not ~fo~. iUaleguarCts, at' a ;}(w"ef lower employer if 'sflCh cli,fferehtiatlon' isauthorized.by the prb.: .~
-; than"its 'own sur~ey of outside'markets 'and:the 'worth ofthe visiqns 'of section· 206 (d) oC title, 29.",:'42,U.S. C.'

-jdbs ,warranted.: The narroW question'i~' this c~e is' ~hether § 2000e-2 (h) .. ~:" - ' ' ", 
: such a claim is precludedbythejast sentence Of§ 703~(h):of " 

To· (ii~cover' 'what ,pr~ctices are exempted from'i'itie VI.{~~~'ritleVII, called the' '~Bennett' Amendment.'.'.8.' ,,' 
. '. . . . '. . ,.prohibi.ti~ns t>y the .Benn~tt Amendni~rit, we must 'turn ,to .. 

, , . «The cp[tcept' of "co~parable worth:" ,has,Jjee~ the~ubJect ·of ;~l206 (d)-:-the "EqUftl, J>ay Ac~jVhich . provides ill ,relevant . 
'scholarly'debatc, as to ,both its elerrientsand its merits as a legal 01'" part: .. : , '~ .... , " ' '

", c60fi~mic pri~ciple.See, e. g.,E,Livernash, ComparabjeWorth:Issurs 
,.... . ' 

Ii

No employer 'having employee~subject to'any .pro'. [md 'Alternatives' (1980); BlUmrosen; 'Wage Discrimination, Job Segrega- ' 

:mdTitle VUor:the Ci~irRights Act of 1964, 12 u. Mich. J; L: Ref.· , 
 'visions' ofthjs 'section shall d.i~crimin'ate, within' anY'es

397 (1979);".Nelsori, Opton, & Wilson'; Wage DiscfiirtinationancHhe "Com ,tablishmen'tin which, su<;h, employees are' employed,be- . 
,parable Wqrth" Theory.' in Perspective, 13 U, Mich.,J: L,Re£: 231 (1980k 'twet;ln employees o:ilthe basis of se~'by p·aYing~:wages. tQ
The Equal,; Employmen(Oppo~tunit:V Q,ommission has conducted hearings: ' 

i; • eniployee~ 'in suchesta.blishment. at a ,rate less 'than the -. " on the ~,qtiestion,' see~NA Daily I;aborReport Nos.~83-85 (Apr.. 28-30, 

, i980), and' has ~om~issioried~a study 'of 'job, 'eyaluatipn systems, sec 
 rate' at, which hep'ays wages' to. enlployeesofthe'opposite" 

.. ' , 'D: Treiman,Job,E\'aluation: An Analytic Revie\v, (1979) (interim report), ," ·-~exjn' -stich establishmen~ for 'equal workoll jobs'the: 
, . 1 Respondent~ thus distinguish' Lem01ts 'v. City 'and Count yo! Denver; "'performance 'of whic~ crequires equal' skill;:'effort, ,arid

.~ ....... 

~2Q>F.24228'(CAI0),~ cert. deJ;liea, ,449 u. S,888 (1980);on< the ground ~sp.()nsibmtY;>and ' which' areperformedundet: siinilar ' " :
that 'thep)aintiff'i, nurses 'employed by a public hospital, sought,increased 

,working c01idlti9ns~ except .where·'such. payment is made ,.'
, compensation \ on the basis of a comparison with compensation paid .to 
'employees of coU;parable, vahie-other thannurseOi"":"in thecorIulluriity, ", pursuant to"(i) 'it seni9ritysystem; Oi) ~ merit ~yste.rri; 

,without direct,prQ(~f of:intentional d~scriminatioIi:', , ".' , '" ' , '.'.: , Wi) . a systeIn :WhIch, measure!:! earnings ,by' .quantity or. 
,_. '. 8 WC,lJ,re not called upon "ip this case'to decide whether respondents paye' ., qrialityof pr()duction; or (iv) adiffercntiiil baSed on any:

stated aprima farje ca'se of se:< 'discrimination under Title VII,: cr.' Chnsten- , , other ,factor other than sex.", --77 ,S~t: .56, 29 u. S. C;-':sen v, Iowa, 563;F. 2d 353 (CA8 -1977); or tolay dQwn 'standaras fpr the" §'2Q'6'':'''Cd)'(1)':' .-:, ' .' ', .._' ,,', , " .. ,'" ' 
1. '~. , ~.' .. ~ " " . . •. :' .fl.!rt,her·~ondticf of this jitigation. T'he sole. issue ,we decide is whether" 


',respondenfs'failure to satisfy the equal worK stand~rd QUhe Equal Pay 
 , Qn-itsface; the Equal Pay Act, ~~ntains three restriCtions 
, ACt 'in itself' precludes their procee'ding: under ;ritle YII. < ' , 

• • e. _ ~. : .... ,'p~rtinent, to this. case.' First, ·:its cover~e is liinited to 'those, ' 

. '--.' 
'J 

··T"· 

~:...-
.f. 
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~n .... .' - . -. . ..
, Jactor other than sex"~is impliCit irt",'fitleVII's general pro~ Pay Act" thecQurts 'anQ ,administrative' agencies are not per
, hibitioriofsex-"based discrimination.' , mitted to' usutJst~tute' their ju'dgme'nt'for, tbe' j~dgm~ri.t ,of, . 
, ' ','We cannot agree.' The 'BennetF Amendment was offen:ld ~' the employer. ~::. who' [h!lSJ establishe,d and' applied a bona' ' 

" ~aHte'chnical: ame.n~m~nt" qesigned to res~lve any potential fide job rating system;'," so 'long .~ it ,dpes notdiseii1Jlinate 
,,'conflictS ,betwee~ Tide' VII and the ,Equal Pay' Act" ,S~e ori the basis, of sex. 109Cong. Ree. '9209 (1963) (statement 
.iT"fra,:at 17~. ' Thus, ,with re~pecfto the'first ,three defenses, of Rep. Goodell, 'princip8J, eXponent of the' Act): .'AI~hough 

. we dO:n6t~ decide,' in,'thi~ 'case ho~ "sex'-baseq wage discrimina:', 
:; coiIrts,apd administrative, agencies adopt a'consistent inter.; 

the' Bennett Amendment, has th~ ',effect of gharanteeing that 
' iion litigation, under Title VII shOUld be' structured, to accom~' 

'pretation'bfIikeprovisions in both statutes. Otherwise,' they '. mod~tethe f~urth ~ffirmativ~' defense or th~ Equal "Pay 'Act,', 
' See, n~,8, supra', ,we consider it clear that, the'BefinettAmend': _ " Ihight'deyelopinconsistent'bodies o(caselaw interpteti~g t~o '" 

" : sets; of nearl;y-identiciiJ la:nguage.., ' , ," ' , ment,under this intei-pret!1tiori,is 'not'r.endered superfiuo~s. 
-, """, More ,iinportiUltly,~ h}c.6rporatiori ~fthe, fourth affirinativE) 'We ther.efore. conclude that ohly ,differential's . attributable 

defen.se could 'have' 'significant- consequeric~s for Titie :VII tothe'fou~affirn:.ative' defenses\)f"th~ Eq~al Pay"Actc~re 
.."authorized",'by,'thatAct within ,the meaning of § m3'(h~ of. ' litigation. 'Title."vII's prohit>ition of diScriminatory' ~mploy:-

Title,YII., ", ':"""'" 'ment practices 'waSinf.encled to be broadly inclusive; proscrib
,:',B,''-::'ing ('riot 'only overt discrimination: but also, p~8.ctices ,th~t are ~ 

fajr i~"~form," but discriminatorY ill '-op~ration!'. Griggs' ',:.' The, legislative :b~ckg;ound of'Jhe~B~nn,ett:·:Amend~Emt is, " 
: ,Duke Powe,.:Co;/401U~ S. 4~,'43L (19n). The 'structure fullf"consistent 'with ,this iriterpretation/: " "', ' ,:~ 
,of Title VIIlitigati6n;, iI;\Clud~ng, ptesu~ptions,'burdehs'of , Title VU'tva,g the': seco'i.cl' bin relating t~ ,elJlPJoYme~t .dis-' 
proof, '~and defenses;: has' been designed' to, ,reflect "thisap- ' '-,-. . " , criminatior(,tQ ',be enacte!i'by the ' 88th: , Congf:ess; , Earlier,: 

, 'proaclj." Th~ fOllrtkaffirrriative':cIefEmse of.the.EJqu~1 Pay A(lt, . ,the saine Congress,;'passed~ the Equal Pay. Act. ICtoremedy 
h.owe:v:er;W8;S de~iglied differently, tQ'confine: ,the', appli(lR~ , , ~w'hat was" p~rceived to be a'serious 'and ,endemic problt~ll1 ' 

,tion of the' Act ~owage differentials attribut,ableto ,:sex,;'dis :of' tsex~b~edt employment ~discnmination in priyate, indus
"criwination:;~'H. 'It ,l;tep, , No. '309, 88th, qong.,. 1st S~ss.i'~.3 try,"" Corning GlaSsWorks ,v. Bren.nan,' 417-U., s: ,188,;j95, 

, ' (1968). Equal. Pay Act,litigf!;tidn, therefore; h~S:beeri,strlJc~ , ('1974). Any possible inconsis'tencY~hetween the Equal Pay
: tured: to permit employers'to defend:'agaiIistcharges of dis

~ . ';""d<d to~efin/;qu;l~ork'~dto ,dd th,fourth ,ffirmative diren,':criminatiQri' wh€!r~ , their. pay ,differential~a.r~' based on 'a' bOlUl'; .: 
because'of a concern 'that, bona fid~job-evaluation, sysie~svsed'by-Ameri--':,fide ~se of' i'otherfactOfs Qthertha~.se*;" 11 'UuQer-the.Equal ' 

'.: ,ca.n busiiJesseswould oth'enijse-be disrupted, Id., at,199-:-201. This con:':' 
J ' , ' "~ern is evidimt in the remiirk's ofriJany'legislators. , Represimtative' Griffin; ,

'st'andardsof' compensatiol),'or, different terms; conditions, ,or 'privilJges ~i for ~xample, explai~ed thatt4f f(mrth 'affihnative defense is 'a "broad priIl
employriieIit~pursuant to, u'b.onafiri'e seniority or merifsystem,or q system ,dplc/'\vhlch '~makes~ clear an'd 'explicitly.states that a differentilil based-:, 
whii:h~easure8 earnings byqUaritity or. quality of productio";' .' . ,pro . on any'factor or Ia'dors other.' thim~sex would not violate this legislation." 

,vided that such differences 'are riot the result oJ·an intention to dis~rimi- ; ,~1b9 Cong,'Rec, 9203'('1963),See'alsc{id., at 9J96(re~arks9f Rep. ~re-' ,
nate becau~~ 'of ... sex , .. !'- ,(Emphasis added,) " , . . ' , iinghuysen) ;id",at 9197-:9198' (remarks:,of Rep,:Griffin); ,ibid.; (temarks , 
,: lIThe Jegislative history: of the :Equal Pay Act was ',examiriedby ,this orReR; Thompson),; id., at, 9198 '(remarks o(,Rep. Goodell) )'id.,at 9202 
Oourt in Corning Glass Works ,V. Br,ennanj 417 U. S. 188,198-201 (1974): " (remarks of Rep. Kelly) ;id" il.,t 9209 (remarks of Rep. Goodell) ;id",at'

• ,The' Court obs~riy.ed that,' earliet' 'versions of the Equal: ,Pay' bill were
'" .' .-. .. \ 9~17 (reniarE! or: Reps~ Puc!nskiand Thompson),. ""' , ,',,', .,-

'" -', 
'" I~ 

..... 
"i.:", 

........: 
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, , bpiili~n of the' COUrl , '452U.S., 

I ' , 

Act'and Title'VlI.did 'not sutfaceimtiI.'latein the,debate
" ,-" , / .~ver,TitIeVII in 'the.House of ,R~pre~entatives;'beca:use,un,ti1 

, '-, theni'Title VII extended' only, W 4iscrimination based on 
· "~race,'color: reiigion, 'or n~ti6nal 'origin, -~e~', II. R. Rep; No. 
":1 

! 
, '914?_,,88th. Cong., 1st' Sess.,·10 q963),wbile ,the'Equal:,~ay 

Act applied Only't-9 sex discrimin'ation.Ju~t twodl:}ysbefQre 
"voti~g .o~ Title VH,:,the Hous~,ofRepresehtatiV'esainended 
. the bill to ,proscrihe 'sex'discrimination, but :did not discuss 
;the hnplications ;'oftheov~~lapping jurisdiction bf'Tit1~;-:viI~' 

,'.as amended, and the Equa(Pay, Act.. 'See' llOCong. J~ec.' 
25,7'7-2584(1964), 'The Senate took'u·p'c6nsideration'of th~ ~ 
HQus~ version of ~th~Civh .'Rights bili .:without 'reference to 
any "committee. ,Thus,ne'itherHouse:of Ctmgfess had the 

" <?pportunlty to undertake' forma:l analysis of, the, relation be:' 
: tween 'the two Statu~~:12' ",' ,', " ' ,,' .",' . 

l;!T~ answ~r ce;tairi ()bjecti~ns r~ised 'by SEmato;s contierning, the HoiIse 
'versi09,of the, Civil Righti bill, ,Senator Clark,principal-Senate spokesman, 
'f~r .'Title 'VII, drafted a' memofand!im; printed in the Congression'al'Record. 
~ One such objection: and aJ;lswer, c~ncerned the relation petween 'Ti},Ie ,VII " 
andthe-Equai Pay'Act:', "',' _" , 

UObjecti'on:, The sex, ~ntidiscrimination pro~isions of 'the,biir dlfplicate 
'the ,coverage of the Equal Pay Act.of 1963:' But more thaii'tliis, they 
,extencl far ~eyo,nd the scope arid coverage of the Equal Pay Act.>Th!)~· 
do, not include the limitations In tnllt ,a~t.with respect.,: to equal ;vork on. 
jobs, requiring equal skills ill the same esfablish~ents, ,and thus, cut across 
'<iifferent jobs. ' ',',' , ,',- , ' ... 
.r"Ans~ve'r:-'The Equal" Pay Ad is 'aparfof.~he 'wagehour law, ,with, 

, different ',cove,rage ,and with numerous exemptions unlike-' titl~, VII. ':~. 
Furthermore; under' title ,VII; jobs. cari.no longer be classified as, to sex; 
exceptwhere thef~ js ~-.:rational· basis for discrimination o~· the ground 

.oLbona fiqeocctiPlltionaJ qualification. The,standards in the ,EquaJPa~; 
':Act for. 'de.t¢rmiili.ng discrimination asiowag~" Of ~ourse,~are appli!:able ~ 
, to "the:_compruable situation' 'under ,title VII." ,110', Cong~ Rec:. 7217.-: 

" ..;,- (1964). " ' , ", " 

:Thisniemorandum cO!lstitlJt~ the, only' formal discuSSIon' o'f- the. relation' 
-between the;statUtes ,prior, to c~nsideratiiJn of~the'Bennett Amendment. 
It need· notcon'cern?s here, bec!l~se ~trelates to l'itle, VIi before; it "'.a,s " 

,~, 

COUNTY OF' WASIDNGTC>N v.-GUN'THER 
J7~' 

161 Op~i~n-<>{ th,e' Court 
, ('I ," ". 

Seyet:al Senatots expres~d: con'(:~rn ,that irisuffi~ient ,atten~" 
. tio'n' hac( I:>e~n paid 'to, P~sSible inconsistencies between 'the . 

~ . 
'statut€s.:See, fd., .at 7217. (statement' ,of. S~:h. ,Clark); id.,at 

, 13647 (sts;teinent of Seil.'Bennett). 'In,an attempt to rectify, ' 

the problem" Senator' BennettprQPosed his amendment. " ld:, 


\ at 13310, ~ The Semi.te iead~rship approved, th~ pr~posal as a' 
"~technic~l'amendln'e~t"'1:Q the' Civil Rights l:>ilI, a~d it was . 
taken up,Qnthe 'floor' on Jime 12, 1964,-after c,1oture had been,.' 

·"invokeQ;The Amendm.ent ~mg€lnd~red no~ cOnt~6versy; and. 
.,passed;without recorded Vote.Theentirediscussion'com~ ~ 
priSed a '.few short statements: 

. >!Mr; BENNETT. 'Mr.'P~e~ident,: af~r triany'yeal's, 
'of yearning by' m~m.bersor'the f~jr Sex in ,thiscouritry, 

' . ' and" after, very careful study by the. appropriate com,:: 
: mittees of09ngress, last year Congress, "passed~theSo~ :,

~"cal1ed ,Equal Pay Act, 'which. becameeffec.tlve. only,' ye~te~day.' " , , ,'~ , 
UBy,J;l1is'time, programs have -beeJ?established for the 

eUe~tive ,adfuinistration of this, 'act; " .~ow, 'when' the 
CIvil tignts billjstinder c~nsideratiOli, in 'which-theword< 

' ,'sex' 'ha~_ beeninser~ed in' many places, I do' not ,believe, . 
,I 

- sufficientatt~rition mayhave 1;>een '[)aid'to posslbi .. ::., , 
e con
, ' 'fli~ti between' the, wholesale 'inSertion of tne word "Sex' _", 
'~, in the Eill and iIi th~' ~qtial Pay.A~t;: . . ", , 
. '''The .purpose' of my'amen,dnientis, 'to provjde that in 
,the eYent 'of conflicts, tneprovisions of the -Equal Pay' 
Act ;naU~ot' be nullified~'; , ' "",',',:', ',_ 
:';1 understim.dthat the lead~rship in~charge. of'thebilI _,,, 
have~ agr~ed to' the' aID_endment as a proper technical" ' 
oorrectionof, the, bill: ' ,If they wiIi confirm that 'unger- , 
'stand' [sic J, I shall' ask that the amendment be vot'ed on 
:without as~ing' for the yea.san~· n'aYs., ' " ' 

\- . , .. ~ - . ,~
~ 

amended by. the, l?eIi~ett Amendment.,Th~ memorandum' obviou!liy has'-' 
1)0 bearing' ~n :the meanjng (~~ the, tenns ,of the BenI1ettAmen~ment jtself. ' 

0~ 

;, . ~ 
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\' 'l'i4 OCTOBER TERM, '1980" . . ,.. . '
{' " COUNTY OF ,WASHiN~roN' v': GU~THER'", ' i75 ' 

~ 

L· Opmion of"the Court. ~2U.S.,", . ~ , .' , 16~ " Opinion of the, CouI! , 

'> __ (~1"fr~ HUMPHREY. -.The _'amendment of -the S~ruit?~: ,,' ~f~ctive a:dminis~rati~'n" ofthe:,Equal.Pa;'Act aremore co~,;,
froIn: Utah:i!:jhelpftil. _ -Ibelieveitis needed~" 'I thank- - ' ,'patible with an interpretation of .theAmendmerit'~,~im~or-:, ~ 

'~' him for his tlioughtf:uhiess: Th~ amendment is' fully'.""c  , . pprating "'the Act's 'affirmativ.e 'defenses; as .admil1istra~ively
-acceptable,' _ ". - " --'"', ", - " , interpreted," thai}' as erigr~fting aU the restrictive 'featur~s~f 

__ , - "Mr:. ,DIRKSEN; Mr. President, '-l·yielg -myself. 1 :" the Equal Pay Act orito,TitleVII;1'- -, / , . ,,
minute. _' _ _ ' " - " , , _" _ ' \_ ' Senator Dirksen's'commeIit;that :all that the :J3enn~tt 

"Wewer.eaware; of the conflict that might develop; 'Am~nament' does'is . to "recognize" 'the exceptions carrj~d- in 
, because -the' Equal Pay Act was an' ~endnierit ,to:- the , the cFairLabor Standards :Act-, ,suggests,that.th~,.:Benne~t 

, ',Fair Labor ,Standards Act'.,The,'Fair;'Labor Stand~d~ Amendment'wa's necessary because. of the"~xcep.tkms' to'cov,:., 
-; ;. "-.:". Act carries 'out ,certain, exceptions. ',- -, ' _era.geju' the ,Fair Labor Standards Act, whichmade'the Equ~r . 

, "Ail_that,' the pending' amendment does is
c 
r~cognize :Pay Act applicable to' anarrower class of employ~rsthan :-;as ' 

....' 
_th9~ exc~ptions, that, are carded -- in" the 'basic~ ac~. -'.', ',.Title viI. See~pra; at 1 67-:l68: , 'The Bennett Ainendm'ent 

",,: "Therefore; this amendrrient:is' necessary, in "th--e inf.er clarified .that the s.t~nd~rds of the Equal, PaYActw:Juld go,,;.' ,_ 
'est:, of' clarificatio~." ,'[d.; ~~13647. • .  "ern' ~ven those wage discriminationca.ses,where .0nlyTitle ,"" 
-1\S "this ~'dis~ussi,on'~shows, -Senator _Beimett pr~p~sed the. VII would otherwise -apply.,,' So' imderstooc:l;'SEmatort)irk_ 

-Arnend~ep.t'be<i'ause of ,agener~l ,concern that: instifficientat~ ,sen's 'remarks are not inconsistent. with our \rtterpretation.1,5 : , '. : ' ,( :.' :' <: . '; . ! ~. -' ~ ,\ "-. :'~>'," . • '., 

tention~had ,been paid-tOtl:r~ relation bet~een' the _Equal Pay 
, ,14 The ,argume~tin the dissent that under 'our interpretation, t4e 'Equal Act'and"Title' VII, 'r~theJ;' than because of ~, speCific--P9ten-:-' \' 

- C Piy'Act ,woUld-be inipliedly ,repealed .and rendered:i riullitY;ljost, at 193; , , tial confli~t' 1)~t~een: th'e statutes'.IS
, , Rls ,explanation thatth~ 

:·i5,mistaken, Not' "only might 'the ~su_bstantive provisions of the ' Equal'
0'-,: , Amendment aSsured -that the.'provisions'oithe, Equal Pay> Pay . Act's 'affirtnatiy~ defenses' affect the outcome"ofso,me:I'itle VII se~- ,~ 

'~ 

Act ((shall not be nunifi~d" in the event·ofcoriflict with' Title' , b~ed ~age discriminati6n casesi'~e 8upra, at 170-171, but"the procedimil' " 
/VII '~ay;:b~,"~ead' as 'refe~ri~g' :totheaffi;mati;e defenses of ('haracteristics o(tlie~EquaIPay Act alsoreniainsignifica~t. For exaI!lpI~, 

the statute of 'iimitati6ns 'for backpay relief is mor,e generous under the " the~ Act. -Indeed, ,:his emphasis on the cttechnicai" nature ,9f 
" .' tqual~ay Act,than una~r Tiil~ :vrl;"and the Equal Pay Act,u~Iike ,,the' Amendment an,d .his ,concerp. -far not dhiruptii:tg_the 'Clef;: 

Title VII; has no' requirement Of filing, administrative complaints and 
. awaiting , administrative" conciliation efforts: Gi~en these advantages,'

l3"The'disse"l!(fin4,\l; it "obvious" Jh~t the "principai way" th? Equal, ' m:myplaintiff::; will prefer to,sue under the' Equid Pay 'Act .rather than,
Pay' Act niighthave 'been-'''nullifiedH _by ep.actment of, Title ,VII that' ,Title VII: "SeeB. Ba6~'Ock;A, Freedman, E. NortOn, '& s: Ross; Sex ' 

\ the "equal pay for equal workst~ndard;' WQuldn'ot apply under Title yn._~ , ,- "Discrimination ~nd ,the Law 507'(1~75). -. ' , ' " ." 

" . P08t, at 1,93" \Therejs~ however,'no sfrpport. for this . conclusion jn the 


", 1$ In an' ex!!hange -during the debate on 'Title VII, Senator Raniiolph 
legisl~ tjve histoI')': -not one Senator or Congressman ,discussing, the Bennet! ' , ' a~k'ed Senator Humphrey whether certain differences in treaJmentin i~

,- - ,Amendment during the, debat~s over~Title- VII so much as mentioned the', " dust rial retirement plans,. including earlier retiremem options for women; 
".'~qllal pay for' 'eq~al work'; standard. -E,ather, 7Senator Bennett's ex- ' would be permissible. Senator-Humphrey ,responded: "Yes: That point
'pressed concern was for preserving the"progra~sH t,hat had "been estab Was ;'fnade. unmistakably. clearearliet today by . the adoption:Of 'the"
lished for the 'effecti~e administration;' of the Equ~l- Pay Act": -'110 ~ong, ' ',,' Bennett ~niendment; so t4ert\. can· be no. doubtab01itit," , 110 cOng: Rec.,. 

H 

- Rec, 13647 ,(1964)" Thi_s suggests that the focils of congressional' concern ' 13663d3664 '(1964): Apparently, Senator Humphrey believed ,that the 
was on administrative interpretation' and enforcement p'iocedures, rather aiscr'iminatory provisionsto which,S~nator Randolph referred were a~thor

"than on the "eqllal w~rk'~li~tation. ' , " '.'" , ized by the· Equal Pay: ActcHis' ans~er does 'riot reveal whether he 

" '" 
-' 
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\ 
--

, , 

, " . "176 ',OcTOl3ER TERM,,-19~ , ' 
" 

.-'; , Opinion' of the Court, 452'U:S. ' 
'. 

,'Altho.ugh the~e~as "1\6,-deha;U; o.n'the '~rinett Ame:nd~ent 
d,> 

: 'in' the ,House :of;RepreseIltatives when ,the ,Senate versio.!1,' of 
,the'''Act'retuI,11ed fo.rfiriala,ppro.val;Repre'seritative Geller ' 

"explained 'e'ach;of the Semite'samendinEints i;nmedia~ely'prior 'c 
tQthe vo.te, , , lJ:e sta~dthat the Bennett An'lendnient U [p11'0.'" ' 
vides that: compliance ,with the Fair L~bo.rStandards"A~t as, 
amended satisfies th~ requirem~nt of. the/title, barring; dis·, 

; ,criminatio.n, 'pecause ,:o(:sex ; , :>,'" 110 :,C(:mg,R:ec~ 15~W6,. 
(1964)., If ,taken: literally; thi~ exPlan~tion'w()~ld're.strlet' , 
'Tit1e-VII'~ /Jo.verage o.fse~ discrimination mo~e: ~everely than" 
even petitio.~ers,~uggest.:no.t,oriiy wOQld it confine· wage' dis:.., 

,cnminq.tion" chiims' tb tho.se a.ctio.nable'underthe Equal :Yay 
' .. 'Act, but -it wo.~ld blo.ckallothe~~x discriinin~ti6n claims as" 

, '-',; 
~ ,.;: 

, c, welVWe 'can" only ~o.i1cI~d~ tl)at i:tepr~sentafi~eCelier's ex·, ' 
! ",- planaWm was"no.t' intended to. oe'precise,and does ,no.t pro~ " 

, ,'vid~' a solution to, th,e! present pfo.blemr ',,' ' ," ,',', " ' 
, ,Th'us,'although theJew references by'Members o.f Congress ,: 
, to' the Benn'ett' Ameridment~o'>rio.t explicitly co.nfirm that its 

purpo.sewast6 in<::orpo.rate into Titie 'VII the fo.ur '~ffirma-' , 
, '''is- tive defensEis' o.fthe, Equal Pay' Act in sex-baSed: ;wage dis,: 

, "Grimihatio.n' cases" they are .bro.adlY co.nsistent with: such ,a: ,~ 
reading; and do., no.t su ppo.rt an alternatiy~. reading:, 

~: ,(' 
,:" '" • I .~' • " .- " " . _ • 

oelie,ved stl~h plans to fall within one of \heaffirmative defe'nses 'of' the;; 

orwh~ther they simply -did not viola,te the Act. ,," ' . " 


16 The ,parties also directouI: attentiontb ,se\'eralcomments by Memhers 

.. '- and, COrrllnittees of Congr~ss made, atterj:ia~sage oFTitIe~ VII/ See]I] 

" Cong, Rec 13359 (1965) (statement by Senator Hennett that "compens3'o 
tion on account of-sex,dOlis'nof violate title VII unleSs it'also violates the 
Eq~~l Pay A~t"); 'id" at 18263 (statement,'by Se~'atol'Clark criticizing 

",Senator 'Bennett's:attempt '{ocreate' post hoc legislative historyjmd addin£' 
'-hi~oWp" int'erp~etation) ; 's. Rep. No. 95-3~1,p,.', 7,( 1977) '(stating -fhat 

y " th.e.Bemu5tt,AmendmEmta1!thorizes .only, t.hose.practi~es withiI). the four 
, " affirmative ·defenses ofthe Eqiull Pay'Act). ' , " " " ,- , .'\Ye· are, ~orIl:k-i..Ily' hesitarit to, attach' much weight to, ~£~mmen~sriIade' 

after, the passage of legislation: 'See, Teamsters v.United States; 431U, S,' 
32~, 354, j1','39 (1977)',' Inyj~wof the'confradictorypature of these'cited 
statements; We give th~ni'no weight atall.: ' ", , , 

, , 

.-:- ' 

,f ':. 

COUNTY 'oF. WASHIN(irON' v: 'GUNTHER :' ',177 ' ' ' 
, ',-- '-...".- .... 
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 , Opfuion"~( th~ Court'! 
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" , c" ::',' 
\ 

The ,iTlterpretatio.ns o.f th'e 'Beiui'ett' AmendrPent by' the' 
agency entr'QsteCI ,'Yith' administratio.n' Qr.Title VII::""th~ ;EqqaL 
,F,mnloymerif Oppo.rt

. . 
unitYC6fumission:..i:.do. 

. ,-. 
not 
_, ,_

prQvide" rriuch 
. , ". I _ ,_ 

~guidance.in: thi!) caSe. " Cf. Grigg~' v.'Duke' Power Co., >401 

, U. s" ar4'3~-43t, 'The CommisSio.n's, 1965 'Guidelipes :o.~. 

Discrimin'ation Because o.f- Sex stat'ed that "th'e standards' o.f. 

/eq~aI' pay f~r~~qual wo.rk"set' forth 'in;'t,heEquai Pay 1\ct.for 

determining-what is..tirihiwful discri~lmitlo.n 'in compensation 

:~are'appli~able ;to. 'Title VI(" ,~9 CFR§ 1604~7 '(a) : (1966). " 


, In 1972, 'theEEOC..,deleie~this, po.rtio.n:ofthe,Guideline, see 

37 F'erl. 'Reg. 6837 '.(1972). 'AlthoUgh :the.o.riginal Guideline 


'f"" maybe read 'to. support petiti()rie~s' 'argum,mt that no claim ;', 

' of sex'discrimination iri compensatio.n maY'.be 'brought:uride~ 
,:: Title:,VII e~~ept 'vhere:the'Equal<P~y Act's I(equ~lwo.rk:; 

standard i~ met/EEOC p6wticetinder this Guideline was co.n
siderably -less than ,steadfast.:, " "," " 

The restrictiveinterpretatio.n 'suggested by the 1965 Guide'" 

line' \vas fo.ll()wed in" several o.pi'ni.on letters in' the Jo.llo.wing 

tears,i?Dutingtha- same, perio.d;: ho.wever;EEOC deGisibnS'~ 

fr~,quently ado.ptedthe o.ppo.siteposltio.n.;: Fo.r example, a 

reaso.n~blE{-cause determlriatio!)., issued hy-the 'Co.mmisSio.n', i~' 

'i96$"s:tate~ that://tlie'ekistel1ce o.fseparate 'arid_,different, Wage 

,rate, schedules f6r male emplo.yees o.n theone'hal1d,a.ndfema]~'

~~np19yeb~ on the' o.ther do.ing re~ona6ly 'co.rtipa~able, work; , 


: ('stablishes discri~inatoryw~g~rates based so.lely' on 'the sex ,', 

CO( the wo.rker~," Harrington'v.' Picadilly' Cafeteria,' Case"No,: 


" AU.7-3"::173,,(Apr.25,,1968).ls; ,',' ~ '," ,', " ' ' 

c' '~I; Se~;G~~l;ral :(Jouns~l'sopinion 0/Dece~ber2g', 1965" App': to.'Bri~f 
for Pelitioners:7a; General;~ounsel's ,oninion of May 4;1966, id" .. at; 

,'n3-13a; ,Commjssioner's opinion"of J~ly 23,'1966,id,at 16a;BNA Daily 
L~bor:Rep~rt No, )71, pp:.A:"'3 :to A-4- (Sept:~I, 1966); Acti'ng.... Ge)leral c, < 

Counsel's Memorandum' o'f -Junep/ 1967, App. to'B_rief for, Petitioners
~1:l":22~:, ' ',' ", '" ". " ":, ';_ ,~' , 


IS See also, Dec. No:-6-6-5762, CCH EEOq DeCl:~ioris '(1973) '600~, ' 

. '.1 , ' " 

.. :', -; , 

, 
\ .... 

",-:,- " 
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ii'. ' : '178 ' ,OCT,O;SER 'TER~,]~80 . COUNTY OF WASHINGTON:v,.Gl/~~THER " 
,·'.F :_ . :"';. t, 

, I. 'Op~ion of ,tneCourt. u , , 4~2 U. S. .'161: ' Opinion of the Court 

, The cur~ent 'Ouideliile_d~e~"not~~rpoi to, e,tpl~in whether' 
, . ~_ ..• _ ." { r .an imiploy~r hired awomari for a.':un'ique position inthe' com': 
the. equal wor~standard of the. Equal Pii,y'~Act has, any'lap-" , "'pany' and' :thenadfuitted that her' ,salary,would~;have' been,

'plic~ti9n ,to."t'itle 'VII);,se~29. CFR r,1604:8, (1980) , but ' " higher Juid: she . beeriinal~. \hewoma-ii' would ( beutia~le. to 
EEOC now stipportS:respondents' position in'its cipac1ty as ' , obtain' Jegalredress, under petition~rsi,. interpretation, Simi..: 

: amictiscur.i~e., In light of tlHs history, we feek.no hesifutlQn" ·'ladh if an emPloyer u~ed a- transparently sex~bi~sed __systerh
in"adopting \yhat' seem's to tis'the most persuasive interpreta~ , . for, wage 'aeteriniriation, women holding jobs' ,n.ot eq~al 'to' 
"tion Of the AinendIl1ept, in !ieuqf th'at once espolIsed" but' ,: 

e thos~·held,by.men wouid be denied·.the right to, prove that the 
notJ-conslstently 'followed',,;,by' the Commiss~on;. .system is a pretext for.dis~rhnination.. More6~er,'to cit'ean " ..' . . . -,~ 

. '~xarriple 'arisi~g'from a, recent. case, Los: Angeles Dept:o/.
'., 'D Water &,: 'Power v.'Manhart, 435'U.'S.·702' (1978), if theem-' 

OUf interpretation 6f'ihe Ben~ett A~~ndment.draws'addl" ,,' ,"ploy¢r require(I its,female workers ,to pay more Into i'ts,peri:':
tio~a(!?~pport 'fI:om' the're~edial purposes 'of ,.Titr~ VILand-', " '.' sion program than rriale .worke'rs were required 'to pay,: 'the 
th~Equar Pay Act.,' s~c.tion 70p (a)of,Titie VII :makes it " 

"'0 only women who",coiildbring a :Title,VIl'action'ilnder' peti-,'
urihiwful for 'an ~ihployei Ht~ fp.ilor refuse to hire, 6r,J,o -dis-, , tjoners'. interpr~ta£ion'w~uld'be those ~hb:-couldestabliSh 
charge':any individllal, ,or'otherwise" to, di,scrim{noJe ,;aga,ins~ : , .·--that 'a Ipan','per'formelequ~l 'Work: ,a 'female audjtor thus _ 


;, 
any )ndividuafwithrespect to, his' compen!?Ruon, terms, con
 ~ ,might have a, ~a'use'of 'l,lCtion whlie a female secretary . might', ' '. 

:; dith;)lis,~orpriyilege:s ofemployment":b~cau~e ofsuc~ iridiyid:-" hot::---'Congres§\ surely. did, not 1l1tend th~ Beimett:Amendment' 
mil's sex. 42,U;' S: ·C. § 2000&'-2 (a) ,(emphasis added). As, ,· ...to insulate 'sUGh blatantly "discriminatory practi,ces- fr~m judj> ' 
Congress itself ha:s indic9,ted;~ a "bro~d'approach ': to the'd~fini- . "cial re'ciressunder Title vn>g' , '~' ... '. ,', ~." ,,'::,_ 


,f \ , ' tion oJ equat employmen:t, 9Pportunity is e~sen'tial to.oYet~ 
 .Mor~a'~er;' petitione~~;, interpret~~ion,wo~ld have ~ther Jar;. 
;,- , . coming ,and, undoing. the effe~t of 'discrim~nation.'·.1?': 'Rep. reaching ~on~~uences. SiIwe it:res"t!5 oli the'proposition that' 

" , ,'::No. ,867"88th Cong., :2~ Sess.;}2 (1964). ",',We must, therefore,,:, : any wage' .dHIeren~i~ls riot. prohibited by, ,the Equal "Pay Act, 
; 

, avoid' interpretat~ons of Title VII' "that ,deprive: victims of "are "auth9r{zed;' by it, petitioners~ interpretatiori would iead'. 
discrimination 'of a . ie~edy; without dear .,congressional , to,the .conciuslon thaCdisciimjnatoryccomp~msa:tion by em-' :,.:" 

, •. c-- ."mandate. ',...,' ., " , ' 
" ployers not covered ..:by' the 'F~ir Labor' Stanaarrls Act i!? . / ' 

" Under petitioners' r~adin'g ':0£ the' BenriettAmengmen(> ; .' "authorized?i-,-since' notproliibited""':"by' the'Equ~l P~y A<1C: 

. ".' ~ 6~ly,.thosesex-based ~'wage': disctimjnation' claims: tlult.satisftl ' , 
 Thus it would: deny-Title. VII protect~on' aga:inst sex-b~~ed' 

.th/ "equal work" .standard of- ,the, Equal Pay Act couldbr 0 ~~":age,discri~ination by:, tho!)e 'employers' n9t subj;ct to the 
. ~r()ught: under . Title' ,VIr. Inprllctical' tertns; .' this' . means ,'Fair Labor· Standards A~t'butcovered by Title, VIr. -See" 
, that awornan".,yho is -discrimiriatorily, underpa;idc,9uld ohtaill ',. sy,pra, at 1671"168. There is,no pefsJasi~e eviq,e}1ce' tha:t Con

--',-'-"''-'- - , ,'- ,no 'relief~nomattef'hov,', :egregiousthe,:disctimination might,·· 
he...;.imlessheremployet also e:ttrpl6yed a man in an:eqtH1I ,ioh ' . 19The'qissent attempts to mi~!mize '!th~?significance of th~Title VII 

remedy in these 'cas¢S on th~ground that 'th~ Equal Pay Act' already pro·the: ~nie establis,hmc:nt" at i1' higherr~teofpay.. ''rhus,:i( , 
\'ides anactio~ for ,selt-based ',\"age "discrimit111tionby women :who h~ld 

-... jobs noVcu~rently held by, men, ,Post, at 2(')1-202. But the 'disSent;s 
: 'pp, 4008-4D09; n,' 22 -(1968); ,Dec. No,~11"':2629, CCH: EEOC Decision~ . 'poslti?n \vould' still leave ,rentediless~all'victims~ o(discriinination w,h6 hoid ' '(1973)".r 6300 : 4538-4539 ,.~-., ' . , II . ,pp, . '. ~·jobs never held by' men. ' " ,. '._, ~/' , 

:"~ 

" : .. .; , 

" 

L 
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'~gress .intend~d stich a::resuit" arid' th~:'EEOC has rejected it ' 
, ,sinc~ at least 1965." See 29CFR§'1604.7 (1966).' Indeed. '" 
'petition~rs themselvesapparently aClrnowledge tha"i, CongresS 
in~ended Title VII's 'broader ,coverage to appli,to equal pay 
claimsu'nder Title VII, thti~, impliecllyadmitting ,the fallacy 

, in their o~" argument. Brief for Petitioners 48. ' , , " 
Petitioners': readIng is thus fhitIy inconsistent with our past. 

" • ' , ~.. j •• 

, interpreta,ti'ons :of Title ,VII ,as "prohibi1J[ing] all 'practices, in 
whateyercform JVhich"creltU;'il!-equ~,lity in employmeI!t 9.ppor-' 
tunity due to 'discriinination ~n the 'basis of race, religion,. sex" 
'or· national, origin.,,: Fr(J,nks v.Bowman Transpor,tatiOit CO~, 
;424'U.S. 747, 763 (1976):: As:we Said in: Los'Anl7.elesDept 

, of Water & F?ower v. Man.hart, supra; at 707, n."13: "In 
, ,f~rbidd.ing' employers' to, discriminate against ,indiyidualsbe
: cauSe of their ,sex, Congress' intended ~:to,strike, at ,the entire 
"spectrum of dispara~ treatinentof me~and;\Vomenresult.. 

lng, from, sex' 'stereotypes.''' :(Emphasis added.)·" We mu~t 
theref~re' reject 'petitioners~ interpretatiQn 'oith~ Bennett~~ 

:.'A.:rDendment. , ' "', ,., 
1 

HI. ' ••w' • :c/. 

Petitioners argue strenuo~sly, th~t,ihe' approach'" of the " 
90urt of Appeals places ,-"the pay~structureoLvirttiallyeve~' 

, ,-
employer, and : the ' eli tire' ec()nomy .', -: '. at "ris~ and, subject 

,00' scrutiny, by- the federal' courts." Brief .for ,Petitidner!?99:: 
'.~ : 100., They~ rais~ the: specter that -"Title Vp plaintiffs 'could, '( 

"dra~ ·any :type o(cOInp~t;ison imaginable'coI1cerning,:jC?b duties 
and pay between any jobpredominaiitly,peiforlm~d by' women 

, 'imd ,any job predominantly"perfornie_d by'm€lB." -:14:, atl0I. 
, :Blltc:wh3:oover the' merit'-of pt;ltitioners" arguments jnother,' 
,cPrttexts, 'they are inapplic;:tble'here; for claims b~sed:on the, 

" " type ~f job t9mp~risOns' P.etitIOJiersdesciibe:,-axe manifestly 
differ~nt.from respondents'claim. Respondents contend that 

'the,CountyofWashington evaltla~'d\the worth 'of their jobs:," 
'that the county determined: thafthe'y should be paid approxi- : 
-mately 95% as mtich' as the Wale c6rrecti~n,al officers; that it' 
paid them, o'nlyabout 700/0 'as much, whIle paying ,thernale :-- '" 

". -. 
'" \" 

./' 
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"officers the' -rUllevaluated worth .of their jobs; and that, 'the 

, ,failure Of th~ county to pay ,respondents 'tb'e full' e~aluated " 


worth o.ft~ir jobs can, be proved to be ~ttributablet? inten-' , 

: sex . discrimination.: Thus,-:respqnderits' suit does not 


'requires court to makeits'own 8ubjective'assessment,df the,' 
, 'value of ~he nial~ ~n~'Uem'ale ,guardj6bs; or to attefupt by:sta
--tistjcal ,technique or other'~eth'od 'to quantify the effect' of ,Sex 

'discrimination on the wage rates. 20 

We .,do not decide" in-this cas~ the 'precise ~oritours of'law':: . 
,'suits, challenging' sex' di~~imin~tiOJ; in' compensat!6n 'under , " " 

'~Title:VII. it is sufficient to note, that respondents' chums 
,9f, discriininat9ry updercoriJ.p~nsati·~nare: notbatr~d'by' §\703~:' 
,(Q) 6f Title ,VII merely beca]1se respoflclents 'do: not perform" 
work equal' to that'of male', jail guards.. :'the: ju'dgment ;of ' 

the: Court, or' App~als ,is-:'t4erefore'.; , ,.. " 

, ' . , "" '~-. 'Affirmed, ~. 


JUSTIqE REH'NQVIST, .with, w,honi, THE CHIEF :~J~~-hCE, '; , 
JUSTICE STEWART,' ~nd Jp~Tl(iE'pO:W?LL join, 'dissenting.' , 


'. The Courtjioday holds a' plain,tiff~~y state ~~cl~m of:~x~' 

, based wage discriniiria,tion ,underTitle: VU without even es
tablishing"that she has' p,erformedr "equal 'of substantially'" , 

"~·qi.tal' work" to'that of,' males as' defined in the Equal~:Pay. 

Act:: Becau'~ I.- b~ii'eve that' the legisiathrE{ history 'of both' ,'..~ 

th~ Eq1.tal P~y Act ofi'963 arid Title, VII ,clearly establisp,thitt'. 

there cali <be no Title VII 'claim of se?C-based\vage discrimina
'tion,..witlt?ut proof of "equal ,,\vork/,' I dissent:,~' ~: 

I 

Beca~~ ',the Court rievercomes' to gi'ipswith petitioners', 

: argument, it'is necess,ary' to testa~ 'it· here: Petitjoners' argue' , 


i 

.,'20See Treiman,'suprl,t :0.:6; at 35-,36 (interim : report, to·"theEEOC};, 

~,Fi,her,' MuitipleR,egression.)fi, Leg~l' Proceedings, 8():"Colum. L: Re,,::. 702, , ' .... , 

, 721-725 (1980F;Nelson,Qptori,' & Wilson, supra"n. 6, at 278:::-288; , 


' ,Srh\\'ab, Job :Evaluation arid 'PaySetting: Concepts and' Practices, in 
, Lh-ernash" supra,n~ 6; at 49,_5.2-"70. " . 

-, "':~ 
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th~tCongi-essiii adopting'th~EquaIPay:1\ct specifically, ad~ . 
:; 

'dressed-~the problem-of sex:.baseq· wage qi~crirj'iination' and.' 
detel'mifled that,there should be a ·remedy for Claims of un:. 

.~ '.' eqtuil', pay for ,·equal work;' but hot~· for . H~mpa.r~ble';· work:" 
~.,' " . Petitioners further obser.ve.tha~, b.othingjn the' legislativ~ 


history 'of Title ViI;~niicted ju~t 'one year later in,1964, re
, veals~ an .intent to Qverrulethatdef,errriination,'Quite-the 

'Gon trary, cpetitionersnote ,that th~ legislative history of Title :' 

'. VII, :inchiding .t,he adoption of the so-called' BenneU Amend-:. . 
:i1)ent~~,dem9nstl'lttes Qongress' intent': to'require aU sex-based 


, '" . wage~di,scrimin'ationclaims, whether brought undertlie Equal 

. ,Pay ,'Act 'or' :Uli.der::.rritleVII, to satisfy the "equaFwork" 


standard. ,Because respondents have notsatisfi~d; the, "equal 

. 	~ork" :st'~ndard~ petitioried; concludeth~t they ,ha';e' not. 

s.tated'ac1ainiu!lder Title -VII: ,.',' _ •. '. " f'.. '0' 

',In rejecting that argument,' the .Geurt ignores 'trad!ti~nal .. 
canons offita.tutorY construction and; relevant legislative hls
tory. A:lthoiigh, I had' thought.it well settled:that .the legis~', 

" lative ,history of a ~statute .is a ·useful guide to the intent'Of;: 
'. ·Congr~ssf the'CourttOda~ claims that :the'legislative 'history :: " 
, "has po bearing, onthe meaning.6f the [Act] ,',; a,'rtte, a(173, 11'.-' 

'>12,' ~'doesnot p~ovide 'asolution~ to,tll'e' present pr~blem," 
:', ante; at ·176, .al}d i's simply of'!rio weight." '. Ante, ltt .176,·n.. 

. 16. _ Instead, the Court re~,tSiui decision' or.·its' unsli'itkable be-' 
:liE~f that' anyotherresult.would,be unsound public:policy, :It', -" 
in'sists that'there simply niust be' a rerriedy'for~,wage discrim~,:., 

. -.- ' iilation·beyond.'that' provided- 'in th~ Equal pay Act. ' The' " 
Courtdoe~ not explain why .tha:t must be so,.':'nor does itex- " 

,piajn what. tliatrel11edy might be" : And,.of course, ,the COurt,: ... 
; ,<", ,cannQi explain why'i~ and' not:Cimgtess i(cha,rged- with de-

t~rmihing'what' is and what, is not ,so\md public policy. " 
. Tq'e c~osesi the Cour,t _can come :iri giving' a reason for its '~

.' decision is its belief, that interpretations ,ofTitle VII which, ' 
~:i'deprrve victims' of ,-di~crimimitionof it r~inedy, with()Ut.~lear 
congressional mandate" mus! be iivOided.Ante;a:t 17~; But .. 

. ·that 'analysisiurns 't~aditional cal}oril of statutory construc
-.'.- " 	 .' 

, l"-~:',- ' 

, cOUNTY OF WASHINGTON'v,':(m~H~ 
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ti~n on:their' head.:' It has 10Iigb~e~ therule.that when a 
legisl!l-tureenacts it statute: to' protect 'a' claSs, of persoris, the 

. burden ~is on the' plaintiff to showstatutory, coverMe;'rioton ... 
·:.the' d~fendanCto 'show,,~that there is- a '''clea~' ~~hgresSional' , 
· .mandate", for excluding the' plaintiff from. cOverage. 'Such a', 

departure from' traditiQnaJ rules 'i~plirticulttrly 'ut?-warranted 
. iIi :tfiis:case, w~erethe,doctr!ne of .inp~ri' ~tei-io; suggests 
· 'tnat.:aILclaims of sex-based wage discrimination are governed .. 

':' -~by the substantive 'standards' of"the preV'kiusly enacted and.' 
. . more~pecific legisl~tioIi,the_' Equal Pity Act. . . 
· .. -Because the d~cision does not 'resVou'anyreasOnedstateo:; ," 
· ment ,of'logicor :principle, it provides little guidance- to ,~ni:" 
·ployers: ,o~ ~lowe,r' cou~tsaS' to what t'yp.es~'of compensation'''',:.. 
practices' might no,W violate Title ·YI,!. ,The CQ1,Irt correctly 
emphasizes tha'tits'decision Is'narrow, and inde~d one searches '., 

. the Court's opinion in vltin, fbI" a hiht<as to,,what' pleadings ~ 
orproo(ot4er'than' thaJ'adducedin this particular case, ,see'- . 

., 'ante,. at.lSO-l8I, wouldbe,~ufficieri:t-to'sta~J'i.:claim of. sex
. baSed"wage discrimination under Title VII.. To parl;tphrase 
Justice' Jackson; the' cOurt today Cities not and apparently, 
cannot :entmciate any leg~l' criteria bywhjch· ~ults underTitle . 

.c vn will ,he adjudicateq andit\lays "down no rule otllerthan 
our paSsIng 'i:iripression to,.guide ourselves .01' 'our' successors;" 

.•. I . Bo~-Lo:-Excursion Co: v. },fici/'1.ga~, 333 U. 'So 28, ,45 (1948)., 
. ~e Kno~ JS"ttuit Title ,VII provides a remedy whe~, 'as . 

. here" pJaihtiffs seek. ,to show by dire.ct .evidence ,th:at their: 

' 'emploY~I'-intentiQrially depressed {heir wages. And,'for'~rea~
'.-: . '. , .1 	 . 

" .sohsthltt g9largely unexplained, we also kn'ow that it ,Title 
.,' VIJ remedy ,may nQt be>avaliableto plaintiffs' who,:am~ge 

theof!es differe~t .thafl·ths,(allegeqhere;. s~ch as'the so-:call~d 
' "comparable 'worth" theory,.' 'One has the· sense that, the' 

., -' deciSIon 'i9day win be treated like -a restricted ,iailro~d tick~t;'

. " "good for ihis:'day ~nd train only:" Smith v. All~ridht,321_ 
n.. s: '649,fl69 .(1944)~· (Roberts,. J.,' dissenting) ..... 

In th~end, however; 'the· ilaw .,with today'sdeclslon,1snot 
:80 much that it.~ is so n~rrowly written as 'to be' virtually - ,'. 

. -.I ' .. 

http:fici/'1.ga
http:meaning.6f
http:thought.it
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!,~ fmeaningl~ss, J~mf rather that its 'l~gal'analysis is'~ong. The 
'Court is obviously more interested in' the consequences:bf its 

.• :decision~ than. in dlscernin~r the· intention~of Congress.' In 
, reaching its d'esired J;'esuU, the 'Court' 'collveniimtly and~ per

sistently. ignores relevant legislatfv~ history and -inst~ad r~;-.. 
lies ",h'olly on' what it ~elieves CongresS shOuld have enacted: 
~ : . " . .'. ../' 

: 
. . - ,,II

' 

.. , TM Equal 'Pay Ac~, -'-. 


.' . Thesta~tihgpoin~ fQr apy diScussion of sex~based '",age· 

'discrimiI}stiim claims !Dust be the Equal Pay Act of 1963, " 

enaCted. as an amendment to the Fair Laborc.Standards,Act 

'of 1938,29' u. S. §§2oi~2J9 (l976ed.;'Stipp:'III). ,It was:· ... " 


,there'thal Co'ngreSsl. after 1$ month~,ofcf!.reful an dexhaus-. 

. tive study, specifically.addressed theprobl~ni 'of sex-based 


wage discrimInation. ":1'lie . Equal Pay.' Act'states that ern:-;C 

, ' ployers shall'not discriminate on,the basis of sex by paying 

'. 


:", different wages 'for. jobs thatrequire'equal skill, effort,ang ,. 

respons~bilitY. In adopting the Hequal~pay for equai work'~ 


, l .' ' " ,formula, Cob.gressdareful1yconsi:dered:a~d ultimately rejected 

the I'equalpay fot: ,conipa~ab'le' worth"- standarli adv~,nced by' " 


" respond~nts 'a~d ,several a,mici. " As the legislativ~ history' of 

, the Equal Pay Act f!.mply' ,dem~nstrates;' Congr~s§; realized", 


.. ,that, the adoption of. the, comparable"wQ.rthdoctrine~would' 

.. fgnore'the economi~ reaJi~i'es of supply and deri,1ahd.and:wol}ld 

involve ~ both governmental 'agencies 'and courts in~ the impos- ' 

sible taSk ofas~ert~ning the, worth 'of comparable work, an", 

ares'in wl).jchthey hav{dittie'e~pf!rtise.' ,:', ... ' '. ._' 

,'The legislitive:history-oL the Equat' Pay ,Act begjns in _. 


1962 when Representatives G~eeti and Zelenko, iritroduced" -,. 

t~~ide:ntical biil~, H. R. '8.S98 ,alid Ii. R.:I0226 respectively, '" 


. 'representing, the: Kennedy' administration.'~ proposal for' equal: 

- ' -','  , pay legislation.' ,Both -bills st~ted, In perti'O:ent part: , 

-:."S~c.4: 'No' f!inploy_er .'., . shalldiscriminate ;,' .'be_~" 
t",eenempl~:yee~~m thebasis_pf sex by payingw~ges to' 

," 
,. 

.... ,- -. 

.' 
" , . 

" 
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any' eni~J6yee,at ";" rate J~ss th~n the rate ~t',which he 
Pf!.yS, '\vages to~ny-employee ofthe opposite sex for wor,k " 
of cQmp'Q,rabk character on jo'bs the perjonfrance of which 
requireS" comparable ":skills" except where ~~ch paYIll~n t 
is m~de P\lfsuant ,t9a seniorityo~'meiit, in,crease' ,syster,n 

>' ,\vhich do~s liot discriininate on the- basis of sex'.'" ' H.. R. 
. 8898,:S7th 'Cong."Ist Ses;" (196-1); H.R.:'10226, 87th 
"'Gong., 2d' Sess. (ni62') (einphasis~upplied).; , 

. ,Duri~g- th~ e~t~risiyehe:arings ()~n the propos~l,the admin

.istratl6Ir strenuously urged that Congress' adopt the' i(compa_ 

'rable", language, n~ting 'that th~ :comparability of different 

jobs could be determined through job 'evaluation procedures;', 
H~arings on H.n:' 8898,H.<R:_I0226: before, the Sel~~tSub," 
coin!l1ittee on Laborof·th,~, HOJlse "C~mrrij:.teeon·Education 
aQiI, 'Labor, ,87,th'Cong.,,2dSess:, 16, 27,(H182) (testimony of 
Secretary of ,Labor 'ArtJ;lUr ,Goldberg and' ,As~istant Secretary 
ofLabor EstherPet~rson}', Abi1(contain~ngt.he,cOJnl)arll.ble~: , ', .. 

~, . work fo~mula,then denotnil}a.tf!d H.'R, 1I677,,~as reported ~ 
, out",of,th~,'House'C~mmitteeonEducatiQn 'ind Labor and 
reached.the fi.{il House:, On'ce there, R~pre~entativ~ St. George 
06Jected ',to. the "comparable wprk'':,Umguige ,of, the bill .and 
offefeda~ aIl1e~dm~nt whjch ,I1mited equal pay claims 'to 'those, , 
"f9r-equal~ork 'on . Job~; the' p'erformarice ' 6f ~which '.requit~8 

-" cqual-skills."',108 Congo 'Rec: 14767 (l962f,A$she x_ 
e" plalned,'her IJurposewas:to limit ~aie: d,iscriini~a.tion' claims 

' - . . "- . . - . . 

,lComparabi~ ,york ri~t. '11.' ne\v idea, 'During '''orld War ,rr the 

regulations' dt'the NationaIWar~.Labor Board (~WLB) required equal. 

,pay for ~(compimible ,\\:ork," Un'der' these reg'ulations,. the Board made 

jObevlJluations to' detennihe whethe~ paYin~quiti~s' existed within· a -phi~{ 

between dissimila'r jobs,' ,'See Geizeral Electric Co" 28 War 'Lab. llep, 666 

(19,15),a ;~esult, i~ every Congress sihcc', 1945; bills had, beE'n intro

' (hiced mandating equal pay for "r.pmpitrable work." :In kubstlt~ting 

ierm "equal. work:" for "comparable \vork/, :Congress c clearly' rejected the 

approach takE'n by the NwLR. . , ' , , .' .. ..: .-.. ". " 

., 
'j,' 



" 
" ' 

" ~> OCTOBERTEJt'rvI. 19~' .:. .•.186 ,. 	' , 
v r ~ ::• 

, ,"" " REnN~uisT, J., dissenti~g , 452 U.S, 
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. t() ,the sitii~tion~heremenaridw~m~n :v,;er~pai~different1y ~ 
for performing' the same job. ; 'f ,", " .' ,,' 

-( 	
',";tWhat' we.'want'to d~"in'this~bi11 ~is·tomakeit exactlY 
what it'says;'" tJ" is:c~lr.~d eQll'al pay,3o~' equal~'worki~ 
some of the, committee hearings. ,There is a:great dif~·,
f~re'1lcce between ,the word ~comparable' anqthe ,.word 

:, ( 	 1'; , " 
, eqooh' 

,/ 

" 

',' ;~::'-.'iThii w~~rd tiompq,rab~t opmis ~p great' vutas.: It ' 
gives< tremerido'u~ latitude ,to' whoeveris tobe arbitr~tor 

. , in~ these ,disputes." , ' Ib[ii.: ,(:E}~pbasi§ supplied.) '~:: ' 
.- ." ... ' , ',' ,'" .. ; , ' . '. ,"'", 	 , , ' ' " 

, Representative ,Landrum echoed -thqse'remarks.He'stressed " 

" 

that.:the St (jeorge . amendment' "'QuId' prevent.(~thetrooping . 
, ' 3xoundall:over the':couiltry of employe~$ of theLabOr.:P¢~ 

" partment 'harassing~busi~ess ;kith their Nario~s interpretatio;l~
~oi .tp~,tern:i,'coinpa~able' -when.<equal?, :!§:capableoLthe, same 

-~, 	

definition ,throughout the ~Uniteci States."" Id:.;at. 14768. 
,Theaqministratiol);' represented by ,RepresentatlvesZ~lel1ko 
and Greep,vig~rouslYu~gedo.the' House to' reject, theSt. 

..I' George'a~'e~~ment, They observed, that .t~e "'e~~al ,,"oat 
standard ~'as nariowe~ tll,anthe existing "~qu.ai.pay: for COril~ 
parabli:l. work'~language and, cited eoITt3sporidence'from S(,{,"
r~tary.-of Lab6r,~Goldberg that"~omparabl~;i8a key' word in 
,our, prop'psaL;' jd:,a~'1476S:-i4769. 'Th,e House,' however:
iejec~d that 9;dvic~and:adopted' the St. GeorgeC~mend~ent. 
WhEm the Senate cQnsid~re,d'the bill, it 'too rejecteci'the "rom
_par~ble .wo.rk". theory in javor'of th~' "equ'al wQrk" ,stand~rd> 
.. Because the- Conference::;Committee :f~iled to report ',If hilt' 

'-
_	out of Cominiitee; e'nac~~Emt of equal' pay l~gislation.wa~: 
delayed until '19,63: Equal, ,pay legislation, ,contairling ;th(> 
Sf George-amendmEmt, wa,s reintrod'uced'at 'the beginnIng of' 

:'/ ~he ses~ion.ThE? COngres~ibnal-debate on ' that ,legislation ," 
'., .!eli 'no' do.uht.:th.it" Congress' cle~rdy' rejected the entirtves 

" ;-
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GoodeU;a cosponsor',of ~he, Act, '~iressedthe siguificance of-: 

, theJch~ilge from "comparable, work"tO',':equal work~"}",: '" 


. '~J:; tkinkit j,s jrr!portant tliat ,we ,ha;ve 'clear le~slative 

" history'at this point. ' , Last year when th.:e:Hoitse clianged , 

t/U} ,wQrd'comparable' .to 'eq~al'~tM, c~a'r: intentioii ~ 
tonarrowjhe whole concept: ' We went from "~Qmpara~ . 

, ble~·to teqUlil' meaning:ihat the jobs 'jnyolved~Shoiild':~ 

'.' ViittuaUy. identical, that is, that, they "/ouldpe very mucn ' , 


, "alikeor closely'related to eac4other. " . ' 

"HWe' do~note~pecttheLabor__ Deparimcmt'to ,go int~
, 

, 'an: ~'eStab1ishment. and ,attempt to r~t.e jObs" that aren.ot·, , 
'equ8J...We,do not: want"t;Ohear.theDepartmenf say,'-' 

,;. tWell,':theY8mount to'th~ ,same, thing,', and eYflJu~te'thetri. ': 
" so' that they come up:t(j'the' aame"Skill or 'pOint., We ex

pect this.fu'apply only,' to jobs ,that are ,substanti81ly 
\,' .identical ,or equal." iQ9 Congo R:ec. 9'197 (1963) '(em

phasis suppliedi . ..:' 
.Repre~ntative:FrelinghuySen:~greed with,tho~ remarks. 
, " .. tt[W]e" clin,e~pect,that)he administration-of the :equaJ ," 

pay concept;' while fair~ndeffootive,:will'hot be~exceSsive 
r--', nor excessIvely Wide ranging.' 'Wli~t we seek to insure;,' 

./wheremen and womert'are doing ':tne siune' jot? under, the' ." ". 

: Same working, conditio!ls L},that ,~h/ey: ~ltreceh:e', the 
,',,~ame <pay. I~. is n5>t:'intende-d that: either' the, Labor 

,Dep'artment, Qr' individual employees will be 'equipped ", 

" ,With hunti~g 'licenses'., ' 
'.:. 

I~;.·-:,; [The~;Al is nQtintended to':~01(tpare un;e-'l4ted . 
c jobs,. OJ:, jobs toot have ·been,.histo~'>~lly and norriiq,Uj; 
considered'by,the ind'j.tstry to be different.'" id:,at 9196 
.(emph~i8 ~uppliedj;a' " , . " 

iStatements made by th~ sponsors 'of Jegisiation,tdeserV[el to beac- ' 

, .' . -'. . ... 

t()rd~' 5ubstanti!d weight in interpreting the st;ltute.'" 'FEA "v: Algonquin 
'S.YG, inc.;,426 p.,S.54~,'564 ,(1976)';Schwegmann I1rot1l.ers V. CiU"ert: 
. DuriIlersCorp., 34J,U,'S. 384, 394'(1951), ,'! , ,', ' 

"notion'of "comparable w()rth." FOl:' example;'Representat in'.. " . a Representative GoQrlell rejected ,~ny' type ,of 'wagecompansollBbetween·
<- ",. 

.". 	 " 

, .." 

'" ~ 

",' 
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f:
Thus, tQ·~/legislativ~hi~tO.ry of.the~Eq~ar·pay Act-clearJy" 

- reveals that Congress was unwilling' £0- give' either'the Fed.:.·~" 
.er'alGovernineritor· the comts' broad auth'9rity,to~'deterriiirie " 

" 'comparable'-wagerates.. Congress'recogni7!ed th_Rt the,'adop~'·. 
/ tion o{'such,a theory would'ignore' eCQno,mic "realiti~,sarid " '." .. ,til.

1".
:1:, , .' 'would result in major ref:jtructuring of the,American economy. " " 

". --- ' \ ' . '. . - . .,' 

.: E·~:·· " Instead, Congress coricluded' that governmental intervention,' 0 

Ii . 'ioeq~alize wage differeritials ,waS to be undertaken .only , 
, l~ 

I' 
'. within p'rie 'circumstance':, whEm~Em'sand..women;sjob's w~re 
. 'identlcaLor.neady so, hence'unarguablyof equal.worth;.· It ' . -r '.... 
. defies'co~mbn serise 'to ,beiieve 'that ,the . same. Congres~'+ 
.,~hich, ,after 18_ months of hearings and ~debates, ,haddecicle'd .. 
: ,in 1963 upoh: the ,extent: of federal involvEmie1),t it desired:in, 

the area of wage rate, claini'~intendeq sub Siientio to· r~ject '.~: . , 
all Of this.work. and to.abandon the 'limitations of the'equal".'" . 

. work' approach 'just~n~ year latet, when it enacted'·Title:VII. . 

: Title .vII "'\ 

'.Congtess·eriaeted:the' Ci~il IUghts Act Of 1964,42~U. "S:C.' , , 
" ,,§2000aet seq;; ~he year, after':passing th~: 'Eq~al PaY·Act.~" , 
, ; , -Title' VII'prQhihits'discrirnination in' el)lpl~yinehfon' the basi~ ;'. ' 
: " ,of rac~, ~010~,' natiohal,origin', religioIi,'and sex: 42 ti; S~ "C::,' . 
- .... §,2000e-:2 (a)(1 r -The question is: whether ~ CongreSs in- , '. ,: 
'. '.' tended to completely tlirn its back on' th'e "equaJ ':Work;' stand~ " ',' 

'ard enacted in' the:' EquaJ Pay. Act of 1963 'wh~nit adopted' 
- 'Title VII'only one year later. ,-,':.". ..' "::"'" ,'~ 

'7 men' and wom~; as the basis for reliet He ,stateiJ':!'We do Ii~t have " 
, ill ~ind' the Secret~'ry of.Labor's:going into:in~tablis!I~erit a,nQ.,~aying, 

."::;" , . 'Look you are paying the women here 81.75 and the men $2.10 ..' Come on' 
. ,'in here,Mr., E1nployer, and you. prove'U~at you :are- not discriminating.' ._ 

::onthebasis of sex.', That woulp..'be just the opposite of what .we ·are . '/, 
. doing.';- 109' Cong: Rec. 9208' (1963)~Similarly, R~presentative Griffin .; 

',' noted-that the"eq~a(~ork" standard.rQeant that the-jobs oJ inspeCtor and' ' 
assembler could not be compa,red, nor ~ouJd irispectors'whoinspect coriJpli-~ 

, cited .parts be cc;>inpared' to inSpectors maki~gsjmple,cur';'Ory iniSpections. 
: "/d., _at '9197,' Rep.resent.ative~ Thompson, . one of' the' original· sponsors ·.of 

__ ,._ ~R 

.' the equal' pay legislation, agree~ ,with Representative Griffin's examples.id., at 9198; , . ", . '. .. 
, 

J
", 

" -

. ___t.. 
",., 

~r • 

.11', 

, ' 

.~, 

.COUNTY OF WASHINGTON' v, GUNTHER.". '. " - . 

161 
" '":REHNQUI~T, J., djssenting~' , 

The Court ~ns~ers th~t'q'uestion in,' the'~ffirmative,', con:' """, _ 
eluding 'that Title VII mi1st'b~ read m9re broadly'than the 
Equid Pay Act In so ~holdihg:the majority wholly ignores .'
this' Co'urt's'repeatecl '-adherence to the / doctrin~ of 'inpar{ 
materia;, namely, th~t "[W]bere, there is' no :_c'lear, i1), tehtiOl}
othe~wise; ·a.sp~cificstatute :,Wcill not he '~ontrojled',or nullified 

,,by; a; gene;~jJ>-on~, regardless 'of.the priority' of en'actriierit.;' 
-- Radzanowerv~' 1'ouche:Ro8s.~ Cd.,A26U. S. ~48,'153. (976),'
~iting M.orto;; v.:;Manc~ri, 417 U. ·S. ',53g, 55Pc55I-- (1974) ;'. 

' Unite(iStates v.· United .Contine~tal l'Jniz,Qorp·., ~425 U.· S, ' 
:i64; 169(1976).,', In:Contineiitall'u~;- for example, the,:' 
lowercQurt held th'at anarhendment 'to the S'uits in >Admiralty .:.
ActalI~wed plaIn'tiffs to: sue the United St;i,~es\md~r that Act 
and ignor~ the' .~pplic~ble' ~ni.niore strin'gent pro~isions:o'f
t~he previously enacted Public 'Vessels"A~t.,Werejectedthat 
construction' bec~use: it- ampu'nted toa r~peilof tlje PUblic, , 
Vessels~Act, by 'illmlication:'· ' ,We ;recog~ized that such, an 

" evasion 'of thecpngressionaf purlJose.· r~fleCted in .th~'r~st'ric;'~, 

. tive: prQvisions,vouldn6t be permItted absent :some.;clear 

.~sta~tem·eiltbY :Conires~.that :such was intended' by the .later' 

statute. Similarly, in frain v., Colorado Public'jriterest Re-.' 

,",'; seiii:chGr~up, 42S'U: S.: 1(1976), this,:Courfrejected:a: co~- " 

structionofthe F~d'eral Wa~r Controi J\.cW":'hich ,w9,uld hay~" 

stlbstaritially ?ltered,the reg\1lation' sch~me ',est~bIishedl1nder: 

Jhe,Atomic'Energi Aet,. 'Yithout a: "clear' indication of jegis~

latiye intenU' Jd., a:'t 24., . ': "~', ' '_ 

":Wl1en those prin~iples ani aplJlied to'this ~~s~;ther~ 'can he ' 
" -n()'douht thlit. theEqua:l P~yAct anq: Title' VII shOUld be C~11-

strue'cLin pari materia. The' Equal Pay' Act is/the more.-spe
riijcpiece' of legislatipn, 'dealing soleiy with sex-based ,,,age 

'disgrimin-atjon,--andwas the- product_of exhaustive congres
sionai stuaY.',T,itle 'VII,' by .corttrast; is: 'a, general antidis~ 
('rimi~ation':Provisi9n; 'p~ssed ~with virtu?l1y no ,con~ideration 
of the specific problem of sex..:oaseg 'vag~discrirriiriation:' See 
General 'Elect~ic ,Co. v. Gilbert,' 429 U'.-:S.:'~'25"143U9i6) 
(the leg'islative· history· of .the:'.sex' discrimin~tiori 'amendment' . 

. '. -:-,-;" '.", '" . '- ' .. 
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l~r 
-&H~QUIST,J., di."13enting·~ , 

:'_. 
, 452U.S: 	 Hi! ,REHNQUIBT, J.,' disSenting 

:,- : is "no:table prim!lri1Yf~r its ~~evity").4 " Mq~t significantly, ' 
--,' ther~ is, absoJ utely nothing in:! the ,legislative hi~tqry, 9f ,Title 

YII: whi~h re~e!lls an intent,'by Congtessto'repeal by-impli
. cationthe'provisioiis'ofthe,Equal,payAdt. " Quite theco~

'; ; , , ' ,-' ' -trary,what little, legislative history, there is on the subjecfr-,-: ' 
"!,: ' "such, 'as;the ·comments"-of' Senators c'Iarkand Ben-nett,' and 

, , Representative CelJer,a~:~r the', contemp~rarieous ~nterpre~ation 
of the EEO~indlca~s, th~tCongfess iritended:to'ipcorpb- , 

r "rat~::tlie 'substantivestandards of, the 'Equal Pay Act ,hlto· 
Title'VII so ,that 'sex-based wage '; discfiminati6n claims. would 
..be-govern~tfby the equal work standard df the'Eqmil Pay Act
,and:by that stand~rd,a:lon~. See discussion in#a;at "190-197. ' 

:' ~ In ord~r' to ,the reach" th'e result:' it ,so' 'desperately desires,' 
( r , the Court ,neatly.'~olvesthe:'p.roblem·ofthis contrary'legisla.: _ 
. 
~ 
~ ,~j , ,tive', historylly simply giving it· "no ,weighV~ Ante, at 172; 

,n. 12, 176,'andn: :16. <But it cannot be doubte!1:that' Chief 
':JusticeMarshlill stated'the correct rule: that;.'i[w]h~re .the 
, ',mind' labours to discove,..th~design of th£deg!sl~t:ure, :it seizes~ 
',every thing' from :.which itid can be'deriveti >', '.: ;'; United, 

States v. Fisher;, 2' CraIl,ch : ~5&, 38~(J&05)!.', Ir( this:~ase', ,_ J' 

,"when 'alf ci£-.tl1e pieces of "leglshitive history a~e considered' " 
~ ,I' " ~. " . ' - '- -: - - . 

in: to,to, the, Cqurt's version.of the legislative' .-history, ,of. Title 
VII' is barely plausible,~ay 'nothing ofconvinci,ng. 

Title VIfwas:first Cbnsideredby the,F,Iouse; ~heretlie jJro-", c ,,' 

-hibitio~' against sex di~criminatiori,' w~s',a<;lded'on the House ' 
r' fl()or. 'When' the.~ill reached, the Sellateit bypassed ~~he.' 

~,~nd~~,_Title VII wa~: 6riisi~aH~ 'jnt~nded to protect :the: rights' of 
'Negroes.- On 'the final day of consider'ation'by-the entire House,'Repre

..., sentlltive$mith itd4ed an ,amendment to prohibit'sex discriminatio~, : It 
,has been s'pecuJated that' the amendment 'Wl!S, added as an' att~ri]pt, to 

.. tliwart passage of, Title'VI!; The ,amendment, was passed ,by the H6uEe 
; that same day, and the entire bilI was approved tW6 days, iitter and ,sent '~ 

to the Senat~"vithout ariy-' considimition of. the' effect of the 'amendment,', 
,'rin the Jj:"qual Pay A~t: The attenuated history of the sex,:amendment to ' 
'Title VII- ma,kesit difficitlt to believe that 'Congress', ~hereby int~nd~d.to" 

1'. 

, ,~'holly abandon, the ~aref!llly crafted' equ.al, ,V-ork staridard of the EQual: ' 
j, '- ' :< Pay Act. - " ' , ',' " 
, ' 

"f· ~.

~ . 
',I' ), 

, ,'S~natk Comijlit~e sys.tem:and' w~ presen~d'directlY ~,th~,' 
full Sena~. 'It ,~aS th~re that: concern ,~as :expressed a~o,ut
th~ rela;tion" of ,.the' Ti'tle 'ViI sex'discri~fn~tioriban ,to :the 
Equal ?p~y'-A.ct. ' In'responsetOq~stiqns by, Sena~or' Pirk-" " 
sen", Senator', Cla~k" the Boor 'man'ager' for-,the bill,'pr~pare(:f
'a'memorand~~ in which "he attempted to put ~ re~t ~ertain' 
~bjeqtioris, which ,he 'belitwed~ iQ be, 'tmfounded. 'Sen~ior 

,Clark's answer to,Senator DirkSen' reveitls- that Senator Clark', 
.- ,"belifr\~ed ,th~tal1,cases of wage diScriminat,iim under, TitleV"tr 
:'wo~ld be treated urtder ,th~stanq~rds,Of 'the"Equal Pay ~ct: 
' , ~tObjection._ "The' sex ;;ntidiserimination 'proyisions' of " 

,'th~'bill d1,1plicate,' the c~verage of the Equa! Pay:,Ac~ 9f 
1963.' But more than thIS, ,theyexte.nd far,beyond ,the ' 
'scope and coverageoi the EquaiPay Act. ,They qo:not,

" 	 : include th~iiin;iiationsin that" act 1pith'r.espect to eqwil , 
,,'work on' jf)b~requiring, equal, sldllsin, the. 8a1ne 'establish..', .' 

,~ n:,.ents, andthu"s; cutacro88, dijJerent.jobs. " ,,', '," 
':, uAnswer.-';Th~EquarPay Act is' a part: of thew~ 
, ',': hour law;, with,'diff,t;lrent ~overagt;l arid- with 'mimerous"ex..;' : 

r, "enii:)tion~ .imlike. title VII . Furthermore', under title VII; ',' 

.,jobs can.' no 1o~ger be classified~ to sex; except~:,where 

. :,there .is ~ rationai baSis for disqrimihation on the ground 


, 	 'of: hona ,fide: occupatiorial' quaiificatio~,.', 'Ph:e, standards 
' 	,'in' the Equal' Pay Act 'for' determiiting, 'discrimin:atwnas

,to wa,ges, oj COUrse,ar~ appiieable tothe):,ompcirable Sit- ': ' 
uationunder title 1Vll." ,110 Cpng.Rec. ,,7:217" (11;)64) , 

,'Jemphasis added) :; ", ", " , ' " ' ' 

:, In' this, passage, Senator Clark asserteq : that , the',Sex di"s
c~iminationprovisions of Title VII were' necesSary', notwith-, ' 
stancUng the,Equal Pay'A~t, b~atise(a) the--:Equal'Pa:y Act" 
hadnumerou~ eXEmiptions f~rv8.rious "ty:pesqf ~usinesses, arid', 

,\" (bI TitleVIIcQveroo discriniina~ion in'access ,(e. g., assign-' 
"ment andpromQtion )'to~ jobs, ,not Just compensation. :Ill 
'addition, Senator Clark made clear that'in the compensation:' 
':area 'the equal work', ~tandard would' continue'ro be, the ap- ' 

." 	 . '. -' , . ~ ~ . '.': 

.. ' 

r, 
"1;. 
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" .. ",.. . \.  161', , ...... REHNQuisT,J., diSsenting:452 U. S~ - '. <REHNQUIST, J.,di.sseilting , 

) 

,,' , , ,:'~bers' of the· fair sex in th is, coun try; and after very car,eful 
'plicable ~tandard. He explained, i~ aris~erto-Sen~t6r'Dirk- ~ , , , ·stw;ly by ~the; appropriate cOJ'!l,mittees of Cortgress, last', 

, sen"'sconcern,thai :when '.,difJererit -}o,bs were at, is~ue;-the . 'year ,COngress, pass~d the' ~o-called EqmH Pay A,ct, ,which ' 
", Equal Pay Act's legalstandard~the "equal-work" standard~' " became effectiveonly YesterdaY.- ,_ ' . 

would appiy' to' lim'it ~hereac~of title VIL'.Thus :Sen~or 
\,.,-. '-"By'thistiinel' programs'have-been established for the ' 

, ,:Cl~rk~rejected as,unfounded the o,bject!ons that the sex pro-' ,.eB:ectiv,-e adminis~riltion of. this act. ,No~ ~hen the 'civil 
" :' visiorisof Title. VII wete '. unneces~ry on the one 'hand or ,ex rig4tsbill is'under' consideration, in ,whiqh the.word'Sex' ': 

tended beyond ,the 'equalworkstandard.'on:the o:ther. ' )iaslleeri inSerted in 'mapy 'places, I d9 not believe sum-
Notwithstanding Senator· Clark's' explanation, Senatoi- Ben-t' , 'cient ~ttention' m~y have been tiaid to p6sSlbi~' con_BfctS, 

, :,nett remained concerned, that, absent an explicit '(:lross-refer':' . between the whoiesale, inSertion of the wcirdisex' in, th.e 
" ,~nce ,to 'th~'Eq~aPPayAct,: the "whQiesaJe'insertion~ bf th~ 'cbill ~hd in~the Equal Pay 'Act: " 


,.Word "sex1' in'T.itle Vllcoul(;F nullify the, carefully copceived 
 '" '''The purpose oj rriyaineiUlmer"ti,s'to proVide, that in: 
"'Equal Pay 'Act standard;, 110 Congo Rec. 13647, (~964). ~c: /. the'even,( of 'c'onflicts~the'proViiions b!':the',Equalpay, 

., ,cordingly, he offered; arid,toe Senate accep~ed,the',fol!owing,: . Act"shiitl not ~e nullified." . 1l0_Cong::Rec;J3647 (1964) .' 
sJUendmerit to Title VII: <, ' -,," " ' . ~{e~phasis supplied);," ',,' . ", :.. "', -' 

',' 
, i ,"It' shall "'not 'bean uIihi.~itd. einployment,.pr~tice' "> 'it is obvious ihatthe Ptincip~l wa~ inwhich.~heEqual·Pay,

under this 'subchapter for'anf,employer tp d~fferentiate, , 'Act:could 'he"nuniP.e'd'~ would he ,to '8.Ilow plaihtiffsuria:b!e ' 
qpon, the basis of seJ\'; jnd~terniinin:g the 'a~ounf.of the: ' to meet' ,the :i'equal pay for equal ,work":standard to:,proceed 
wages'o'r' coropensatiofi paid or:fu, be paid to emPloyees' under TItle VII asserting flOme other theOry ofwage discriin~ 
of such ~mpfpyer jf sucll'differentiation is autho~ized'by. "inetion, su~h .asuc~inparable 'worth." If plaintiffs' can pro;. 
the, proviSions 'of- I§ 6 (d),of,th~ EquaLrajAct] .'2: ,: _ceed" uQder Title 'VII: WIthout '-showi~g that.they satisfy 'tile"' :,' 

, , "equal ~ork'i,,:critedor} ,of~ the Equal J;>ay Act, one would' ex-, :"Although ,the l:~~guaieof the c Berin'~~t AinendPlent IS am-, 
, ~PeCt- all plaintiffs 'to ,file suit..under 'the "broader" Title VIi''- ' Jjiguous, the most plausible iI'~-terpretation of the Amendment,; , 
",standard.. 'Such' .a; res~lt, would," :fot all, practical:' purpoSes, ,'Is that it incOrporates the substantive standard' qf the Equal 


Pay Act.:-the: 'equal pay, fQr equal~ork' st,aridard-irifu Ti~le ' 
 constitute an, implied .r~peal o'f the' equal work standard:of 
VII., '~number orconsider~~iQns support that view. : ,In the, the 'Equal ~ayAct a~iLrender that Act- anullity: , This', ~as 
'firstpl~e,that interpretation:;is wholly ctmsistentwlth, and .' precisely the, result Congress sought to avert wheh ..it' adopted' 

th~ 'Bennett A:rnehdment;· ,and' the'reiu!t, th~ 'Court to~ayin fact ,confirms, SenatOr Clark's,earlier e~pla~ati'on of Title 
embraces.~_ .,,' " < '.vn., Second, iri, thee limited·ctim~. ayallable ):.0. Se~ator'Ben-' ': ,: 

:: 

,nett- when' he. offered' his 'amendmentr-the time for debate 
the ',Court's belief tha.t a "teclinicalameiidment" is an ~Dsignificantone.

liliving been 'limited by ,ciotur~he, ~xplai~ed . the , Alrien9~ The,~'Amendnient,. however, was s6 designated sirIiply because" (1) the
meht:s pl,lrpo~.5.--c : ' . .',' -. ' Amendlllent, confirmed the, general i,ntention'of, the,·,Seiiate evincedJ,y 

Senator. Clark's earlier explanation of Title .vII, and (2) the,time'ror~,"Mr.J;'resident, after ~any ye'ar~ of yearning 'by 'mem- ' . 
. , . .-": .-. . . . - , - .. 'debate,had been Ii!nited by the invC?c~tion of cl~ture, leaving.a "technical 

,-.,
amendlllent!' Sf? the. most expeditious way o(introducing an a'menclment. 

.5 The Court makes (artoo mu~h of the' fact that Senator 'Bennett's· Senator Bennett later exPlained all of this.ll! cOng:Rec.13359 (1965). 
, .Am,endment',was desJgna~ed a::;'technical amen~ent:" It is· apparently: . ', 

-, , ..~ 
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REHNQUIBT, J:, diSsenting' 452 U.S,
'" 

. Sen~torBen~~ti, confirmed this,interpretation,ju~t one year 
iater. The Senator ,exp'resSedconcern as: to the . proper. in- , 

, ; terjJretation 'of hi~ Amendment, and 'bff~~ed his :wntten und~r~':. 
, 'standing:~f ,the AIriendment;' ' ,," , 

'-"The Amendment therefore Ille8;tis that it, is not an 
'qnlawful:employmEH:lt practice: : . '. (b) to 'h~ve 'different 
,sta.ndards of -c6mpen,sati~n, for', nonexempt employees, 

" ", ~her~ such ,differentiatiOn, isnot~rohibi~d' by the equal 
,;.pay amendment ,to .tne Fair, Labor Standat:dsAct. " 

"'USimply stated; :the [~,ennettl 'amendmen~ ir}eans-=that 
,( 

,di8cTimi~tiortin compens9-tion' on account of 'sex', does" 
not Violate title, VlI un~8i it 'also viozates <the 'Equal' Pay 

( 
,A.ct." ,~il Congo R~c: :13359 (1965) (~mph8sis supp~~ed).' 

, -Senator' 'Dirksen:', agree(fth~t ' this ltiterpretatio~ was' ~ipre., 
'ciseJy'; 'theo~e that'h~; ,SenatOr Humphrey, and their . staffs' 
"ha.d in mind' ~hen the' Senate 'adopted tne ,Bennett AinEmd
,irIent. Id:,at 13360: He add~d: "I trustth~t thatwili sui- ' 

~,' fi~-e tocl~artipin' th~ minds of"atiyone,'wheth~r.in the De· ' 
, :partinent,of 'Justice or ,elsewhere, what the:Senate~inte'iided, 
,when,tlia~ amendmEmtWM'aCcepted." 1bid/': ," " .. , 
_-'--_'-- : ,. 1 •• 

6 Th~re is~~d9ubt~I;~omeda~ger in rel)rjngon'subseqtient legislativ:: 
I).is~ory. 'But Jhat does not' mean that 'such' subsequent legislative hiStory , 
is,'whollyirrelevant,partic~larly where, as here, thespomor of the legisla

"tionma:ke~a ,clarifyiJIg st'atement which is not inconsistent :with 'the "prior 
':).mbiguotislegislatj\-;e history. ' See.Q~van, v. Press, 347 U.S. 5~2to52,6-:527 
(IQ54) '(Court. relied on 'a 1951 memoranauID by Senator l\fcCarian in 
; interpreting:themeaning of a '1950 statute he, spon~ored): ' 
'", The Court SUggests Senator 'Bennett's, 1,965 'collllli,Emts should 'be ,dis- " 

, counted because Senatp!Clarkcritlcized them.: Ante; at 1'16, n: )6. ' 
. , Senator' Clark' did ind~d~' criticize Senator :Qenriett; but only because ~, 
, " SenatorCIl!rkread Se~ator Bennett's explanation as',suggesting that:.TitIe 

:VII protection wotil~ not be av.ailable to' those employees not within tIle 
Equal payAct'sco~ernge. ,Senator Cl!lrk's ~iew'wa:s that:einpI6ye~ not 
covere9., by~ the EClfIal Pay Act: could stiU bring, Title VII Clain'is. ; He did, 

; ,not, dispute, however ,the, proposition t~at the "equal work" stimdard, of 
the EqUlil'Pay Act wasinc(lrporated '~to Ti,t1eVII ClaimS: Quite the con- ' 

- " 
-.-; 

.:" 

' 
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, .We"can gle~nf,urtherinsight ink, tQe 'proper interpretation, . 
"" 'of the ,Bennett Amendrilent'from thfi comments of Represen~ 

,at~ve Geller, th~ Qhilirmano{ the HQuse'Judiciary Comrni1;-:'" ' 
",tee and sponSor ,01 Title VII. . Afiet~ the "Senate' added :the .:< 
~mie~t" Amendment" to , Title, VII, and~nt; the 'bill to th~ , 
·/House,:~epresentative Geller 'set out iIi'the recordthe-'under: , 
'standing of, the House that'se,,-based compensation claims:, 

,~ ".' -,' ." f .. - , ',. " " 

~ would not' satisfy Ti~le YUunless they met, the equal work 
, standards,of·the Equal Pay !ct. : He explained'thattneJlen: 
'nettAmendm~nVTp]tovidesthatcofupliancewit1i t.qe [EPA] " 
'aatisfiElstl)e requirement of the'title barring:'diScrimiriation 
'because of sex~[§ 703 (h)]/' :110'Cong~Rec.'15896 (1964)~ 

.... The m~jority disc~~nts thisstateme'nt becauSt: 'it is somewhat '. ~ '" 

, Ifimprecise." 'Ante;,at '176. I find, it difficult.;tO~ believe that 
acd~enttoth~ f~1l House made by ,'the: sponsor of 'Title' 
VII; 'who~ ob:vi~qsly tinderstoocl its'. pro~isions, 'includfng 'its' 
amendments,'is of. no aid 'whatsoe~er to the 'inquiry ~before 
us. t '_ '" '" , ,~ " ",', ~ , , 

. 'Finally,. the' contemporaneolls-:- interpre~tions' of the Ben"
1 " ~:n,~tt"~endm'en~JJy:,ithe.~EEQC; whic~',~e ,erititled to'great': 

,', 

,~' :~triirY, &nator 9i~rk' pla~ . into the ,record a letter from "theChai~~ 
" of the National Committee for Equal Pay which stated:. . , 
~'''bUr :best,understimdjng.of the implications of the ,[Bennett, Amend:': '\ 
Il)ent] ,at, the' time it,was ad,opted ,was', th~t its intent and effect 'was'to _ 

:.makesure that equal pa:y would.be applied and interpreted under the Civil:, "', 
Rights Actin the Same' way as. u~der the earii~r. s'tatute; the Equal Pay Act. ' , 
That is, 'the Equal. Pay Actsta1ulards requiri,ng 'equaJ., work .' .. would', 
a,hobe applied u1uler the Civil Rights A~t/~ .: Hi·Cong. Rec.18263 (1965)' 

'(emphasissUppll,ed). ,',,''- , ,: ", ' 

'Senator, Clark 'thencomriiended to t.he 'EEoc' ther~~nings!lt forth in the" 
letter: 'Ibid., .' ~ " ' " .,' ", ' ' , 
, 1'In light oC: the foregoil}g, ttle' Coun's stat~ment that fit),: Senator or 

COngres..."Dlan mentioned the~'eq~al work"st~ndard is ,mystifying. ,Ante" 
8t.174, 'n.l3. ,Senator·Clark, for example"discussed it t\vice.' See 8Upra,· 
,at Hih-l92; n~ 6" sUpra~ IUgeed, it is the bourt'sth~ory":":'that only, the , , 
"~rinative 'de.fen,ses areihc~rporakd into Ti~le VII~t~~.t is I),ot."so much 
as mentioned" by ,any, "Senator' or Con'gressirian!! , f!ee infra,' at 198-;.199. 

' .• f:. . 

'-:::, 

, ~ 

http:would.be
http:best,understimdjng.of
http:of"atiyone,'wheth~r.in
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w~ight'siIice _they were. j~u~d'wlliie the, intent: 01 Congress 'W~ " 

.. still fresh in the adniiriistratOijsm~nd;ft.irther buttresses'peti~ 
"tioners' interpretation ofttieAmeIldIrient. Udall'y~"Tazl~ 
man, :ij80lJ. 8;'1; ,'16 (i965); Gen~ralEl~cti-icC6. v~.Gilbert, 
429' U.8:,at 14~t. . TheEEOOinterpretations' cief:triystate . 
that:tl1e~qualJ>ay Act's equa(work sta'lldardisin,corporaW. 
into Title VIlas' the 'stan.dard which ~ust bemet..by phiin

" tiffs alleging' Se~-b.ased "comperisation.claimElunder·' Ti tIe 'VII: '., 
The 'Commission's t965 Gtiidelines 'on. Discrimination 'Because ' .. 

'~018ex expl~in:' ' " " - ..,J' 

.. " 	 . !:~Titl~ 'VII, r~guiresthat itSprov-i,sions. be'harm9riized 
with th~ Equ~l Pay Act (seqti6ri.6:,(d) of the Fair Labor 
},tandards / Act of 1938, 29 U. 8: C. §206(d)} in order;. 

"to ~void,coiifliqtin'g intefl:it~tationslor requirenie~ts: with ,,' 
respect :t6situaWm'g to· which both stat,utes, ,are appli~a; . 
ble;.Accordin:gly,/theCo,mm~sion'inter:pr~tssectibni08 , 

'. '. 	 . (h) to m;ean tll:G,t the standards 6j'equgl pay for eqUill " 
'iPork:; seCjorth, intne''Equal. Pay Act forg,eterminillg • 

, . -whoi is,unlawful qiscnmination ir(coinp~;Sation\dre,ap~" 
r 'plic~~ie to ',Title .VII.. ' 'H(;wever,,~it ist4e juclgIJl~nt' of' 

> 
, . ~-~theGQmmission· that-the'employee~overage'of the: prO-""" 

. , . hibitionagail1st 'aiscriminatio~ ·.In :compen!lation,becauSe . 
'of-'sex:iscoe:kterisive' withthatoi the other 'prohibitions 

; - j~' section 703" 'and is not limite;dby§7Q3(h) toiho~ , 
':'employe~s covered 'QY 'the' Fair·Liibor stan'dards Ac'£;" 
, ... 29. CFR§.1604:7,(1966): . (EmphaSis su'pplied.) '. 

.'rhree~w~~ks 'aftertheEEOCcissued it~ Guidelin~s>the Gen'~ 
'eral Coun~el'e~piained the Guidelines In' 8~ official opiniop 
letter.s· He explained: .: , . . _ / . '" . 

',' 
.,'....\ "'rhe Conlmission, '.as iridi~ated in§ 1604';7. of.the 

-~-,-,-- . . . . /:' " . , 

.' 	 ; /' 

, ' 
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i6F-	 'RE:aNQUIST, J:i'disseh~j?g .~ / . 

Guideline~ issri~d ;~ovembeI' :24~)965; 30F. ~R."14928J1ilS 
,decided'tllatsection' 703' (li), Title VII: o.Lthe Civil Rights 

'.' Acto! )964-incorp~rates thcedclfniti~nor diBc~iminat'idn' 
in co~pensation 'Ioundi'n the: EQual.fay' Act,inclit:dlnr/" , , 

' ,the Jour 'enumerated exceptidns<, . . .'" Ge11eraLCoui1:" .~. ' 
>" ~, \ ' • " .,.' . " -.,.!~ • >.' '~"..""':' 

.:. ' gel's" opinion of December 29; '1965, )\.pp. to Brief for 
Petitionefs '7a.(Emphasis 8upp1iecl.j'':-, 

, ; Th'us$EOC's corite~por~~eous i'Qt~rpr~tation of the Beli-' 
nett Amendment leaves 'no 'ro~m for':aoubt~ The Bennett 

.' ·A~endment. incorpOrates /:the,equal-work~standard of,dis-.· 
:criminatit)ll into TitleVII;9 ' • 

, . -, 	 - . . '- . . -'- ,- - - . _. .~- - "
. ' 	to 11 wOlnan for 'same job, ,(W] hdteverthe general. rulf! may 

~nde;'.Tit(eVjl) Bennett Amendment cbmp~li uS to al)ply t'h,e_sa:rr,!-c,' 
,testjo~'differei'!Cescompensationbdiedon8e:/. 29 CFR 16.04:7." App, 

. to Bd~f for Petitioners 1l~":'13a; i .' ...' , -::' , 

Tne'General Counsel's opiriionof February,28,1966, that "wher~. 
,- ,an,employer pay~ u' ce'rtain wage~to,:e~ployees q( one., 'in"order t.o 
... comply 'with' stich' :1,' iaw, he must, alsopayjhe &'lm'e· 'rate to einploye"es', , 

,of .the opposite c sex,for equal, work [under, Titl(j'V'Iii.': i i d,,; at' 9a:":lOll: 
"::.TheCommissiohet's' opi~ioh 'of July 23, Hi66,states thaU'[~j~sumirig . . 
'male and femaie l~borers.perform ihe,same~fuhcticbs' " . .;.:it,wage-differ- :..~ , , r• 

'?~~:eniidi'\~:o~jd-;iioi;t~.'[Tit~"vnJ.":ld"at 16a, ',< ,.: ", ". 
.' " ·1nd'{he .A~tingiGeneral Cbunsel's Memoinridumof June6; igd7, 
·dear that ,the EqualF'ay 'Act'~ ..equai work :stalldard, .i.e:, equal 

'. ,;: eff6r(.responsibility, arid workihg conditioIls, as:well as the Equaf,Puy' 
. '~ff;rm~tive_ d~fenses; i,~,; 'llenioritysystems,' merit_'systems,:~tc'.,\vere 
incorporated by' the phrase :"authorize" in the Bennett' Afuendmerit: he 

jntcrpreJed'the',wdrd"~uthoriz~'~:"' " '" ;P , 

"Differeritiatio~s'UJhich/a~e, authorized under :faia.'scction [7Q3 (h) Jare 
'di.~erentiatidl1s Qll the basis,'oj .skili,eff~rt; responSibility andl'UJorkind..coli:' 
diti~nsJ .and differentiations . relatedtlJ,'lt 'seniority . . arnerit system; 
:I' ~yst~m \vhich measlir_es'eprnings by quantity OF 'quality of'prgdllctionor' . 
:l (jitTerenticil basedon< any other ,factor ,than sex.,," . ' •.• • .. . , 

..... At is th~'lnterpiefat]bn of th~se~ proy'isions that req;iires harmonization 
8 Other, opinionlettersisllued:hy the EEOC"General Co~nsel duri~g1h; 'fitieVII aI1a the ,Equal Pay, TA~ct] becausw these are th.£! pro-'

" 	 .i960's confir'nled that Title ViI would notbeviolated'unl;;Ss- equal work withinth~,meaning of § 70[3]. (h), "authorize' diffiirentia
. , 'was performed. TlieOeneral Counsel'~:opinion of l\1~y 4, 1966,:expl;in;: at 21a-22a. " (EInphasis'supplied.). . /; , . " 
. 	 :."It:follows' that. 'an'~mployer co~er,ed by Title viIma),npt,pay'a ~ale 

9 The 	EEOO has since chang!,!ciits nUnd.'as'to 'the reIati'onshiphet'v.een 
, , less ,th~n the California minimum 'wagE1 whilep~ying ·the statutory rate .' 

"~.. .' . ~, ,.' . . " . Title ~VIrand the Equal I'ayAct. . But this. Cou'rt·has' recognizedtluif .' 	 '. '. ~ , .' ' ".. . 

", 	 .:;'! 

'-.'. 
r'Dd

~'; 	 . :1m? 



" 

"~8"',~ ~; . . OCTOBER TERM, 1980
. ', ••'f. ~ 

452U.:S.. • REHNQ~!!T, J/, disSenting 

,The Court ~blitheiy . igiiores ali _of this. J~glslatlve -histOry' 
~ arid chooses to interpret, the' Beimett: Amendment -as incor-· 
'porating 'only th~Eq~al Pay Act's four ,affirm'ative defenses, ,/ 

.	,and :not the'"'equa;J ,work requirEHnent.lo T~at 'arg~ment does 
.'. npt .survive· scrutiny:·., In' the first; plac'~, the. language of th~ 
, Amendment, draws. n:o' distinction between' the' 'EqualPay . 
, Act'~ stand~rdfor '·liability~qual·pay. for· equai. wo.rk...:.:i~nd· 
~theAct'ij~efenses; Nor ~does· . any 'Senator- otCongr¢ssnian 

J ....:z...;.'---'.,.._ ~" ,.." "' .'....: .' ~~\ . -", 

"an EEOC guideline is' not entitled to great. weig~,t ,,:,here·. .'. it varies 
.from .prior EEOC policy. and no Aew legislative' history has been' intro
.ducedm suppOrt Qf the change".' Tram World' Airlines, Inc. v, ,Hardf$on;' 
',432 U. S. 63, 76, n.-,1l'(1977).,See Generm Electric Co. v.Gilbert,429 

,U. So 125; 142 (1976) (Court discounte!J ; weight to be given to the 1972 ' 
, Titk VII reguIa~ion!'- aMresSing pregnancy benefltsbecause' they were in- ~ 

consiii!tent with the 1965 regulations): ',' .',' '. '," ',' . 
IHn re~ching ·this ~onclli~ion,' the -Co~rt' relies far"too'h~avilY-ona 

. ' definition of the word "authorize.'" Rather th,/in "make a fortress' out 'of 
'.. the dictionAfy,",CabeU;V" Mark~am, 148..F:2d 737, 739 (CAZ),' aff'd, 326::, 

. .:..·U. S:1~ (1945), the Court shOilId.inst.eadatt~ptto'implem:ent.the· 
. legislative 'intEmt of Congress. Even i( dictionary definitions were to,J>e ' 


'our guide,' the word "!luthorized~~hasb~ri defined~ to .mean exactly,what. 

'petitioners-c~nt;~d .. Black's Law '.Dictiori·ar·Y· 169'(4th ed. 1968)deflneS 

"';authoriz~d" t6tP~an ','[t]o' pennit a thing to be done, in .:thefuture:" , 

. Accordingly, the: language'o(tne. Berinett Amenl:\ment. stlggests' that those 
'differentiations which are' authorized under the'EquafPay .Act~ndthus 
Title VlI~are those b~~ed on "skin; effort,' responsibility..and, working co.ri~·. ' 
ditic;ms"and ;those r~lated t6 the four affinpative d.efenses. Seen. 7, supra, ',' 
. Respondents also rely on-Senator Dirkse~'s brief'referenceto."exceptiollS. ' .. ' 

to' the basic. Act·. ; : '." . That -§tatement is highly ambigu,9us and i~ too' 
tliina I:eed to SllPPo.rt\:t.heir conclulliont.bat Congressinterided to iricor7 . 
pornte only the EQmLI Pay Act's affi~tiv'e'defense~.FirS'tj as even thE' 

· Cotitt· concedes,ante,~t.115, the' reference to t~e "e~ceptions" probably' 
,/,' , refers to tlie exeniptionsfrom coverage of the 'Fair Labor~iandar(Js 'Act, 

· not: to the E<iual Pay 'A,ct's.four. d~f~nses ...&!oond; it was Senator" Dirksen ' 
· who first raised tile objeeti9n, ansWered by Senator, Clark, that Title VII 

would reject the equal work requirement. And third,-in 1965 Senator 
D.irksen . explicitly agreed with,S.enator 'Benn~tt's: 'interpretation. 'of 'the 
:Amendment~ See supra,' at' 19.4', It thus is highly:unIikely. thai'Senator ' 
, DirkSen would ·h~.ve .been 'interested in' preserving either the 'exceptions or 

the. a.ffirin~tive. defeIlses, buf'riot'. the. "equal'work" standard. 

"' 
, 

,.' 

\ 
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even corne ClOSe' to suggesting that the Amendment incor-'·: '. 
·	~6rate~'· the ,-Equal, Pay· Act'saffirrmttive defense:s into" Titl~~> .~' .~ 
VII, but not.. the equal work standard itself . Quite the con:'. 
tr~ry,· the.concern' wits :that Title .VII wouldi~nder tlie Equal-, 
Pay AcLanullity.It'isonly'U?o QbviQusthatr~aaini just' 
the:f,our affirmative: defenses of the ,EquaL Pay Act Into 'title'. 
VII' does not protect" the careful 'draftsmanship o£ the Equal ' 
Pay Act. w~ mqstexaminestatutorywords in,a 'manner, 

- that "·'reconstitute[s] 'the gamut of values current at the time 
when the words, were ut~red'-' ,," Naiional Woodwork' Manu- . 
iaiturers A8~:. v:I/LRB,386U.S~612, 620 (1967) (quoting 

·i.Hand, J.). 'In thiscase,:i(standsCongress'concern on its 
.• : . headtosupposethaJCongresssought·to incorporate' the af,..· 

. firmative defenseS,\:mt not theequal,wprkstandard:: .' It·would 
. :' be surprising if Congress in1964~ught ,torev~rse rtsdeci~ 

sion 'in ~963-to require '.ashowing of "equal work" as, a predi" 
, -. ','. , . -.1 " .. 

. cateto an . equal pay claim and at the' same time" carefullY: . 

·.preserv~ -th~fout affirmative defenses;' :'. ':., .'", .. : " " . 


Moreover, even·onits. own'termitthe,'Court's'arguineqtjs 

., unpt!rsuaSive. The -Equal Pay Act-contains fdtir stl1t~fury",' 


, defenses : different . compensation, k 'permissible if the' dif,..' 
r~rential is 'mad~ by way of (i(a, 'seniority sy~tem,(2) a 

.merit :systern;:(3) '~. 'sY~~IIiwhich~ ,nieastiresearnhlgs'by . " 
quantitY,or quality .. of production" 'or . (4): is·bi;Uled ..on'anY 
other faCtor other than . sex.':29 U.'S..C. §·206 (d) (1)., The 

"fiaw in interpreti.ngthe. :Bennett A'menprtiEmt;~s' ihcorporating 

.only ,the f04rd~fensesof the. Equal Pay.-Act'ihtAJ: Title· VII' 


. , is.thiit Tit1~' VII, E1ven :w~thbut ·the·Bennett Amendment, cQn

. tains· those,' :verY. saine defenses.u: The"opening sentence of 


,----.;;....-."'-'.' '7""' 	 .. ;. • 

','11 Under ~the Court's azuilysis,. § 703 (h)-consists 'Of two' redund~nt . 
t . • \.' . ': ' ' 

9!,Il ences. " ',; , ,- '. 
"[l}NotwithstandiI)g:any other provision. :olihis . subchapter, it s.hall. 

not be an, tihlawfu)employIDent practice fonn employ,er .~o apply .different - . 
.. " c'~rtllndards of :col1}pensation: . . pursuant to. a boria fiqe senIority or merit . 

. !)"rtem. 'or a, system whichmeasuresearriirigs by quantity or quality of 
production ·or' to.·employees who.VforJ< i~ different lo~ations . . . . [2] 

· ,[The Bennett Amendment} It Shall' not beaiiu~wfu( employment. 

"\ ,
"'!.i 

" ~ 
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§ 703 (h)'pr~tect's differential~_and' ,cOnipensatio~: based on" ·VII. ' wh~t emerges'i§ that' Titl~ VII wouJci have been con-' 
/ senio~ity, merit, or q~a~tiiy;or 9.uaiitY,of'productiO~., 'These istrued'in'pari mq,teriaeveh witho~Cthe Benn'ett Am~ndrnEmt, 

are .three of the ,fourEPA ,defenses. ' The' fourth , EPA 'de- . "and, thattbe Amendment:;servessimply t~ ~nsure"that the,
fense';(~a fa~to~oth~r thah sex/' is already;i~plicjt in'Titie equal work standard would Qe,the~tand~rdbywhich alhvage
VJI,because, the' statute's' prohibiiionof ~sex discritntnlttion comperisation claims,woul<t lie' judg~;d. " -, '" i ' ' 

applies only' if~ there is discrirl;iina:tion:'on ,the 'baSis; of ,sex." 
,III /'Under. the Court's interpre~ation" the Bennett, Amendrrient, 

,', \ "" .. , "-
,:tIie s~~orid'SentencE! of § 793 (h), is 'mere so-rplusage~:.Unitei Perhaps recognizing that' there is' virtually no s1,lpport for: 

Statesv. Menasthe,348'U, S. 528,538-:-539 (1955)('~,It is out its posi,tion, in :the l.~gislativehistorY, the Court rests its hold-, . , ., .. .';. ... -. . ., \', .. " 

. _,' duty c~o gi~e'effe9t, if'p'ossiblEl, to !:lVE:li'y' clause: and word, of a ing on its belief th-at any other holding wO:;11d',be unaccepta- ' 
statu'te;',',Montclair v.' Ramsaell, :107" V.'S.' i47;, 152, 'rather, bl~ public pOlicy·.4nte;'at 178-180. It'&~gues, thai:there' 
tHan .ethasculate lin' entire:~ection"):12 The' Court;;:; answer 

. i,. 

must' bea. remedy f(;)l~ ;wage ,discriminationbeyon'd that, pro
to' this' argument' is curious;' It s\lggests that, repetition eh vided for in'the' Equal Pay Act". Quite "apart 'from ~he fact 

, §ures th~at ,the'provislons' would. be ~consis:tently'interpI'e~d , 'that that ,is' ,an issue propeflY"I~it to C6ngre~ and,D:otthe 
by the, courts. ' Ante;,~t 170. But'tWit ,answer only 'speaks Cou~t; the Court is wrong even'a.s a policy matter.' The, 

. 'tPth'epuJ.p6se forjncorporating tlJe defenses~in eaCh statute; 'Court'~ parade' ofhoI:ribles that would occur' ahse'ntadistinct ; ".

. not' for stating the defenses hvice.in 'thes~me statute.' . Courts , ,'Title'VII remedy ~!m·plY:doef\.notsupport the,resu'ltit re~hes. ' 
~',' ,arenot' quite'~s,dens~ asth~:majority assum~'s. ,',: • First, the Court. cont€)nds that a separate, Title VII remedy 

"Insum,.-TitleVtI:andthe 'EquaL'Pay Act; read together,' is nec~ssary to~ rEm:iedy' the 'sit~ation: where an emplpyer, ad- ' / 
'r:;', ,>provide a balanced, approach, :to' resolv.ing..:::sex,;,basecl" wage.~ mits '~a female worker, Jiired ·for a unicitie P9sition,C~tliat,her ; 

, "'-,-" ,discfirpiIltitio~l "'claims. , : Title' yn:' guarantees" 'that qualifi~d- , comp~:h)~ation-wo:lild-h'ave' b~en higher, had she~,b'een rnaie. 
" 

, ,.female" employees 'Yill have ~cc~ss to all j~bs, and the, ;Equaf 'Ante, af 17~179. <Stated differently; the Cour't, inSIsts that 
'Pay Act· is'sures,'that. me'n and women p!:lrfofrning' th~same, , 'an einployef 'coulq isolate~ ~ ,predominalltly fe~~!e 'jQl)cate~
'work wUl be paid equally. 'b~ngress:"iritendedto' remedy', " goryand~arbitrarily cut itS wages because'no .men currently 
wag~ discrimin~ti9n tprough t~e Equal PayActst~ndatds:,- 'periormequalors~bstalitlally\eq~a1'w~rk:But ~, Title 'yn
wheth.ersuit ',is broiight under that statute' or under Title" rell1edy;is )innecessary,jn' these cases' because ,an Equal ,Pay';""...  ~ 

Act r~medy is available.,,' ,Underthe EqWii Pay Act, itis·'not. ,
, practice ~under this subchapter for arty emplo~ef to\diff~~~ntiate' upon the 

.necessary that every EqualRay Act" violation.be',established"'b:i~is of sex in det~rrnining the amount of the wages .or cpmpe~sation 
"paid' ...' texcept:'pursmint',to (i) a:seniQrity , ;-(ii) a 'merit syStem; through proof that i'QeI!ib~r~ of' the opposite 'sex 'are currerttly 
'(iii) 'a, system -which~easures earni1!gs by quantity or quality of produc: perfo.!Illi'ng"equal' work ,'for 'greater pay. However' ,~nlikely 

,a differential 'J?ased'Oll any' other factor' other than sex]." such·:an 'admission ,might be in' ,the, hullpen, 'of' llti'gation,an 
1965, Se~afor Benilett 'himsel( made this poInt" He stres~ed that ' , e'~ployer's statement thatC!i(-rnyJemaleemNoyees perform

~ ,"[thel;mguage setting :oJ,It jhe'defenses] ,is merely' ciarifying language'" ing S, particular' j09 'were ma1e~;: t w(juld pay, them ,more : si.II1ilar to that ",Mch,was already 'in, s~ction703,(h)'-, If the Bennett 
. ' simplybecaiIs~' they are ,males1'woiIld be ,admissible ~in a suit amendment wall simply intended to.inccirporate by refererice" these,exc~p

/ tions into subsection(h), ,the amendment would have'no ~substanti\"e, ' 
 , uilder,th~t'.Act., 'Overt 'discrimination doesnot'~o:: unrejn':' 
• effect." .'i]..1 Congo Rec. 13359 (i965). ,  '''"'edied by -the Equa(P~YAct. S~e'Bourque, v:, PO:Well '-Elec-

J " .• _. • \,... •• • 

,..' 

".,. 
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. . OCToBER TERM, 1980 , 	 COUNTY OF WASHINGTON v: GUNTHER' ,2~·r 	 . .... ~> T : 

. 	 , 

REHNQUxST, J., ~senting . .452U.S. 161 .•.. . - REHN~U,IST, J.:dissenting 
. . . -.. ' I. 

'. . tricazMa~uf~CturingCq:, .6i7 F:' '2d61'(CA5'1980) ;PeltU;~., .' 
.. . v.CitY· o/' Fa/go, 533. F. 2d 374,(CA8 ·1976); International' '. 

· UniOn of ElectricaZ,Workers ~.Westinghouse Electm' Corp., . 
.. ·631F:·2d 1094,·~i108,n. ,2 {CA3 1980) ·(V~n.Diisen;J., .dis.. ·:, 

:'\ ~. 

senting) .. In-addition', in'Sofar aSqlriiigor plac~ment dis~rim~ 
• 	 ~ ination'eaqsed th~; isohited . .job category, Titie vIi already: 

.'. p.iovide~ ~u~erous rem~dies -(such' as backpay, transfer, and 
constructive seniority) without reSort to job. compariSons .. In 

· ~ short, ifwo'men ate':limited to''Iow payin'g jobs. itgainsttheir,.
'will; theyha~e adequ~~ r~Ihedi¢s. ul1de~ Ti~le' VII for de~ial: 

.. J of job .opportiulities' even under what I. believe isthe'~orrect 
· constructi·op· ~f.the Bennett: Amendment>·, ',.. ,', 

. \ . . The pourt' next conte~ds Wat abserit !to Title, VU remedy, . 

.' . women ·who.,work-for ';employers exempted' from' coverage of 

· ·the . Equal Pay Act: wriuid . be _wholly withoutJt remedy for 


. . : . wage discrimination: .' Ante, 'at' 179-180.0' The Courtrriisap- . 

.. prehendspetitioners; a~gument.- 'As Senator Clark ·expiainerl·' 

.... in his memorandum, see' 'supra,'at l~1"":192,CoIigfess sought· 


'to incorporate i~tO Title.VII th~.s~bstantive standatdo(the. ", . 
. Equar Pay.;AQt-:-the ."equal' work" standard-;-not th~em~' 

• ployee..~ cbverage·pro,visions;. See~' st.lpra~· at·,194-195,~n·.; ~.' " -': 
, Thus,tos~y that the "equal' pay{orequ~lw9rk" ~tanda:rdjs," 

, incorporated into Title, VII, . does' not· mean that· employees .. 
are precluaed from bringing ·.compensation 'discriiniJlation" 
elaini~ under.Titl~' VII.. It means only 'that" if-'employees 
.chOOse·;~ ,proceedunder1"itl~ Vil,'they must show that they '. 

_ '. have been' depri~edof "~qu3J. pay for equal· work." .: .., 
, . There is of course:a situation in:which petitloners'~position 

'/ ' .. " wouzi deilY·wo~en. a.·remedy for :ciai~s of.- sex-baSed w~ge 
: -discriinination.A remedy wbuldnot be:available:wh~re :s· 

,.. ":·lo~er paying jol;> ,held primarily by' women is "comparahle,"
· but not,su~~tantially equal to, a higher pttying:job -performed • 

by' meri.. That is; plaintiffs wotild:be fore<)losed from ,show-"... 
. ing, that. they received unequaL pay for· work of :'~comparable" ' 
. worth" or" that 'dissimilar~ jobs are.of "equal worth:", The 

. . : short, '~ridb$st,' answer, to ·th~t c~ntentio,n is .. th~tCo!lgfess' 

,.:. 
"-l" 

'in 1963' ~xp1icitly chQse' n,ott<?· pro~ide ar~~edy' in s~ch 
I!ases...An'd . contrary. to the .. ~uggestion"of 'the Court;· it is '.. 

.hy no means. dear that .Title ytlw:as.·ehacted·· to-remedy~' 
all. form; ofatlege~discfimination.. :Werecently:emphasized·.~ " .:-0 

. forexainple, that"Title~VII c~uld ·not· have':been enaCted 
iilto law withoutsubstantial-supp.ort' from:-legislators in both . 

'H~ii~es who traditIonally resisted federalregulati.ori. of 'pri.;; . 
...·vatebusiness~-· 'l'hose, legislatOrs' demanded as· a price, for' 

.... their support that 'management prerogatives; and ,union .fr,ee~' 
- 'doms : : .. :be ·le'ft· undisturbed. to the' gr.eatest extellt possi~:.· ..... -. 

~. 	 hIe.' ,; ,Steelwork~rs'V. Weber, 443 JJ:S. 193,: 20{H1979}:"See 

Moha,sC'o Corp. ~v.: Silver, 447 u.s. '807, '820 (19.80):' (a 90~ 

day statute. of. Iim'itations may.have "r'epresented a . necessary 


" ,: sacrifice'of the fightsCof' some victiins· of discrimination.' in 

"order that a civil rights bill couldbeenacted")~ YCongress bal

,.. anced the l1eed foraremedy·Jorwagediscrimlnation.against . 

. .. .its' desire.tO aV6id th~'burdensassociated W'it;:,:;gov¢in~en~~l 

. intervEmtiol1:"into wage structlu:es. 'The' Equa,lpay. Act's' ' . 


.,. '~eq~al pay~ forequai work'" formula reflects the' 6utcom~' 'Of 
this, legislative' balartcil1g: . In ~·ons.truing Titl~VII, there
fore; the' courts 'caluloL;be \ndifferent.to this;sort~of. political: 

> 

" .. 
compto!llise.' . IV. ' . '. _. " 

,.. 'Even'though ::today's opinion r~aches what, I b~liey~ ··to· be 

the wrong re~ult;~· its n'arrQw !lOlding is; 'perhaps 'its: saving .: 


'feature. " The opinion . does not eIidorSe'~he so-called:. "compa...;~ 

. ;rabl~ worth" theofy':,thoughthe ,Court'does 'h'ot indicate: how 


'. a plaintiff might estabi'isha, pri~a' facie'caseupder Title VII, . 

the 'Cour(does suggest that allegatio}!s of unequal pay for,1)n

."equal, :hut comparable, ~ork will not, 'stat~ a clairnon. which:-' 

. relief m~ay be. granted:" 'The'Co.urt, JOl:example, . repeatedly" 

"emphasize!3 'that this is not a case'wherecplaintiffs ask the 

"court· ,t« .compare' the. value oJ dissimilar . jobs .or·to 'quantify 

.-: .the effectors~x 'disctiminatio~ onwage·rates: Ante, at 166, . 


180--18L. Indeed; the :'Court·relates,.without criticism, 're- ',:-'

':- ~~rident.s' con~ntion that· Lemons' v." City and County . of.' . 


.-. 
) . 
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, ' ',. , '.,i-, '':''>J ' , 11·, ..u-:t , OCTOBER :TERJI,1, 19~ 
.1" 

, RE,~NQ~IST, 	J.~disseiitihg 452U.S: ' 
'. 

'>Denver;'620 ,F. ,2d 228 (CAlO),cert. denied, 449';U. '8:888 

, (1980), is, distip.guishable. An~e,at ·166,' n~· 7; .There ,the 


" __ courtfouil(ictha~t 'ritleVII did not provide s",rem'edyto nurSes 
, who 'sought increased cOrriPensati~n pa$ed'l;:m'a comparisori>of', ,( 
, their jobs: to 'di~iriiilar Jobs, 9f "comparaoie".-value, in,the 
, c~mmunity. See' alsoChrilitensfj,n Y. 10'1.00,,563' :F. 2d 353'·' 
(CA8-1977) (rio prinii fttcieca.Se under>Title VII when·plain-" 
tifIs,women :cleri,cal employees or a-university,so~ghttO 'COIn- ;, 
,pate their wages tOtheempiby~s in the'physicaLpiant). , ' 
, " G~ven, that :'implied repealS of legislation aredisfavor~d; , 
TVA v. Hill, 437 'U. -s. 153';189 '(U}78), we should, !lot'be ' 
surprised,'that 'the Court' ,dis~Ciates" it~elf fr~m' the'eptir(l' 
,notion:of "comparable 'worth." In, enaCting the' Equal Pay 
Act' in, 1963( Congress specifically' prohibited the courts. 'from . 

_ 'ccmlparing the wage ff1tesof dissimila~ jobs :tliere ,can ()nly 
'/'. ' "'l?e a"comparison~ot w~ge rates' where 'j9bsare,"equal .orsub-, 

., stanti~lY ',eq\ial." ':6icause ,the legislative' history 'of Title, 
,VII,does not reveal-an inumt ,to, overhile thatdetennina,tion, 
" the courts ~houldstrive. to harmonize 'the' intent of ,.congress 

in",enactlng ,the Equal' Pay Act ,witll its i1).tent in'.enacti!1g 
,Title'VIE 'Where, as here, the policY"ofprior 'legislation is'" 
'clearly :'exp~essed, ,the'~Court shouldn~t ;"transflse 'the suc-, c' 

, cessor 'stat~te':with It gloss orits own ch~osing.~: ~De Sylva v. , 
. Balle~tine,351 tJ;. S. 570, 579 ,(195~): " ", ',,:,', " 

,Becaus~ ~thereare' no logical:Uliderpinriings,to,' the Court's 
opinion, ail-w~ 'may·coriClude"isthar even 'absent a'showitig ", 

r , 'of- equ~l )vOf:k" there is;a' ~ause, of action under TitleVn :",',:' 
: , ,where' there ,is direct eviderlCe that an employer ha& t'(tten:' " 
: ti011.{ilJy depres!:?ed awoman's':salary'b~cauSe she.is a wo~an. 
The, deClslon today does not approve" a cause of action, b~d 

:"on a :comparison..of',the Wage t.:a.tes, of dissimilar iobs.: ~~, · 
, . ,~. ~ . ---. .,- . .' . ./, 

For: 'theforegoihg 'reasons, how~yer, 'I -believe th'at even 
,that:narrow" hoiding cannot ~b~ supported by the legisl~tive 

", 	

,history of "the EqualP~yl.Act and' Title vn. 'TJlis is simplY:
'a case where ,the Cpurt]1as supefilnPQsed.,up~m .Title vn a 
"gloss of. its own: choo~ing.;' : " ,; 

c ' 

"i,', 

ANDERSoN BROS. FORD 'v, VALENCIA 
. - .•, - ',~ • .' '. r '. 205' 

~ , SyUabus 
. -~ : 

ANDERSON BROS.~-FORD ET Ai: v. VALENCIA ,ET,'AL. 
'. ~ 	 ':' ~ '" " . , - '.~ ~ ~ 

- , , '/" . ". 

CERTI,ORAllr,TO; ~RE VNIT~D-STATES C?URT ,O? APPEALS FOR THE' 
, SEVENTH CIRCUIT 

,f ~ • ". 

" 
(', (~ 	 ~',- 'No. 80-84, :Argued March ,23; 1981-o-Decided:June 8, 19B1, 

. I , _ .:, .. ~". '. . 

Section 128 (a)(H) ,of. the. Truth, in': Lending Act (T1L4) prqvides that, 
in connectio:q' with' closed-f.mdconstim~rcredii, transactions, th,~ creditor 
must disclose "any' security;intereSt held or~tobe retained or'acquired' 
by the"ci;'~aitorin conriectiop' ~viththe eX-tension ofcredit, and a clear' 
i~entiffcation of the property to' \vhichthe securitYinterest,relates.'i 
Regulation Z of 't,he Fede~at Reserve Board . (B.oardl~ promulgated pur
~uant to ,the Board'sai,lthority Ilrider the TILA; esseniial]y'repeats 
statute's disclosure' require'l:nent, defines "security interest" "a,iid, "secu'

'rity" 'as' "any' inter~st in, property which '$ecures payment' orperforiDance' 
, of ,an obligation," ,'and sets forth anonexliaustive-list' Of ,interests 
',included ,{n the,tenns, ' In 19.7'7; respondent; purchased an" auton.;obiI~ I 

from petitioner' dealer urid~r, a retail 'instal!mentcontract:that was 
a~signedto p'etitionerFord Motor'Credit Co, ,Ap!,ovision on the face-' 
oi'the' contract disclosed that the 'seller retained a security interest in 
the 'automobile but ,did notr~fer, to> a p'rovision ;on the back of' the 
contrac't:whereby th~ buyers, ivhb were'required to'purchase physical' 

.- "d3mage-lnSUr~nce on the'autoinobileprotecting the interests of 'b~th the' 
buyet:s a!id the seller, :assjgned to the 'seller.,any unearned, insl!,rarice pre~ 
miums th~tmight be' returned' if the policy; were canceled. ,'Before 
making,any payments onthe.,contr,~ct or the: instiranc~ policy,r~spond-

,'ents returned the ~utomobile' to the dealer and filed suit in federalcourt, 
'c' ' alleging that, tbe ccintra~tviolated the :TILA for ,'i.;i\ure to discloseo'n " 

facethat the seller had 'ltcquire!i a~'security interest',' in un~arned 
inS:l)ran~e 'premiun;ts, arid seeking statutorY damages, ,attqiney's' fees, 
arid, costs. The'District Court granted summary judgment for respond

holding thatth~' assignment' of t1n~arnedinsurarice. premiums 
- .created a ','security,:interes~" within the~me;ming oL§'128 (a),OO), and 

the Court cif 'Appeals affirmed. ' '" " 

Held: 'Suchanassignmentofimcarn~d in'sUl:a:n~e premiums, do~s not'create, 
" ,:\: "securlty. interest", that. m~st. be, di~clo~~d, pt;rsuant to': the"TILA., , 
' ,Pp, 211-:-223: ' ,", ,'" 

' '(n) In, ,il proposedofficiar stqifintemretation; the Board has expressly 

, ~tllted t'htit Regulation Z does 'not' require' It creditor ,to disclose as It ' 


' security' interest i(s right' to ,recei~ve,i'ns~ranceproceed~ or unearned pre
' , ",.' .- , . ,.' 

~- . 

. ': 
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, ~< ,. rllent opp'ortunities"bec.!luse of race, colot,'religion, ,sex, or national-ori!.. 
giri.,Tomeasllredisparate impact only at the '''bottom li'ne" igni)res the 

.CONNECTlc'UT ET 'AL~ ~. TEAL ET'Ai... ' .... 
. ) ( fact thal: Titl.e \tIl guarante~sthese individual. black :respondents the . 

oPPo-rlunity to compete equally wit,h white workers:on the' b1isis .of job~' 
'rela.ted crit~ria: 'Respondents' rights under § 703(a)(2)hayebeen vio-'CER-TIORARI TO TiIEUNITEt). STATJi:S COU~T OF. A-pPEAL~ FOR. 
iated unless;pe,titionei:s can denlOnstrate .that theex'amination in ques.~: . '. THE SECOND ,CIRCUIT . I- , fio» was nofan artifida'l,arbitrary,'or uniH;cesllary barrier but measured· ' . 

"No': 80-2147 ~c <'A~giJed March 29; i~8~riecided June~1,,19~2 skills relate,d to effective.,petform_an,ce as. a supervisor:' Pp.445,-451. . 
.. -' . . . , . .'. -- - .' 

'Jb) No special haven for'discrimJmitory t/'sts i,s:offered by'§ 703(h)of- .Responden~ bUick em"loyees of'a Connecticu.t state' agency were pro~ot~d Title VII,which. proyidesthat it shall not ~,e an unlawful.et:nPloyment 
provisionally to supervisors.;':' To· attain permanent . status as' superVi~_ prac~ice for an employer to act upon results '()fan ability test if:such .test 
sors, they had to participate in a selection process that 'requir~<l, as a, is "not aesigned", intended, or. use,d to, disc,rimiiulte;'.,because of race, 

Jirst step,.a passing score on awrjtten .examination.· Subsequently: an color, rE,!ligion, sex; or natiqna(origin. . A non-job-related' test that has a 
. elj:amination was given to 48 black and 259whitecandida:tes. Fifty:'four, disp,arate impact and isused,to""limit"or "classify" eIllployees I.~ "used .to· .'~' 'percent of the blaCK candidatespasseQ, this b.eing' approximately 68 , ,, . discriminate" within the meaning of Title 'vI (whether or not it 'was "de~. 

_ percent of the 'passing'rate Jot the wllite can'gidates. Respondent black • ',. ;sigueg'orintenrl,ed"to.have this:effect and despite anem'pI9yer'~ efforts
empli:>yees failed the ,eX:amin~tion·,and·were'thus' exCluded from fl!rtlier, '. to.compensate f9t its discripiinatory,effect. PP;'45l-452:' " 
consideration for permanents)lP.ervisory positions.. They. thEm qrought :. . , (c) Thepriricipal focus of §703(a)(2) cis the protection of the individtl.ai 

,an ac;tion in F,'ederai Distri6; Court' against petitioners '(the State of . ,cempl,oYee,. rather than the protecti<in of the minority groliP as a whole. '.Conne~ticut imd certain state agerieiesandofficials), allegipg that peti~' To,,l>uggest'that the 'ibottom)ine" may be a defense to actaimofi:lis-' 
tioners had. violated TItle YP 9fthe Ciyii RightsAc:t of 1964 by requir "crimination-ag~inst,an individual employee confusesurilawful discrimina

'. , ing,as an absolute condition for consideration ~or proIl1otion, ,thatappli" 
'" . tionwith discriminatory intent. Resolution, bethe factual' question.'o( 

cants pa,ss a written test· t~at dispro"ortionately exCluded' blacks' and' -- intent is not what is 8rtissue in thiscase;b4t rather ;pe1itioners' se~k to
,was not job related.: In the meantime, before ttial;'petitioners made 

" ju~tify dis~riminatiOnaga:insttheblack'resp(moents on.tne basis ofpeti:,
/prom6tion from' theeiigibility list, thecoverall'resultbeing thai 22.9 per- . s '.lioners' favorable·treatment. of other memb~rs,of'tl!eseresponderits'
cent o{the black candidates were promote<i but' only' 13,5 perce'ntofHie' '. racial group. . Congress never, intenqed: to, give an:employer license,to 
'white 'candigates .. ,Petitioners --urged-that tfiis, "bottom~li!le" result; , discdminate against some 'employees Qn the,.basif!of race Qr sex· merely 
more favorable to blacks~than to whites, was a-complete defense to the, " , 'hecaus~ ·he> favorably, treats other members' Of th'e' erriployees"group..

. suit: ' The'District Court agreed 'and. eritered judgment for petItioners,' . ,': ; Pp.'452-456.'" .. ' " .' ",' .. :.,., , .. 
holding that- the ."bott~m ·line". percentages' preduded:the fihding. of'a . 

645 Fjd 133, ;1ffiim'ed and: re~~nded. 
":. .1'.' ,Title 'VII violation and that petitioners were not req1,liredto'de~onstrate _ - "C , 

, , t~atthe promotional examination waf! job related ..' The' COl,lrt ofAp-
BRENNAN, J., deliv,ered th~oPiniOl}OftheCo~rt, inwhi~h WHITE, MAR•'peals.re~ersed, JI()lding'ihat" the 'District C9urt'erredin~ niling'~hat the 

. SHALL, BL'AC~MtiN; and STEVEl-(S,JJ., joined. 'POWELL,' J;, {filed a dis, ~: examination resultS'~i.1one were insufficient.to supportapfima facie c~se 
- sentingopinion, in which BI:JRGER;C. J:; and REHl\IQuisT and O'CONNOR,

ofdisparate impact in violation of Title VII. - -: . ' .,~ , . JJ., joined, post, p, 456. '. .. . .,.... " ' 
"ileld:Petiti~rie'rs'n'o~discrirriinatoiY "hott!>ril: line" does'not pre~lude:re

.- ~ '-, .f..:. • " 

sP9ndel1ts from establishing a prim.~',fade'case nor does)tp.roviMpeti~· /' .Bet'tiard F~McGovern,;'Jr:; Assistant Attorney Gen~raI of
tionerswjthadefense.to sitch,acase.'Pp. 445'-456. '. '" '... '. 

CQnilecticEt;·'argued·the cause for petition~rs.; .~W~t~_him'on'(a) Despite'petitioner~' nonqiscriininatory "bottom .line:,;' resp'ondei1ts'-~,.~ \ 
,claim: of ,disparate impact' from t~e exa1!lin~tion, ,a' pass-fail barrier~to . th~ ,bri~fs were Gail R. AjellQ; Attorney General, Peter W .. 

employmentopportunity,.states a prima faCie case of employment diso , Gillies, Deputy Attorney G:eneral,.'and RQbert E: W,a'lsh, 
. crimination under §703(a)S2) of Title NIl, :which makes h a,n unlawful ' Sid11,ey ·D.·qiber; ·and.'Tho.mas p.eli//ord l{i, Assista,nt

' ..ef!iploymenfptactice.foran,,emploYer to, "lim\t;segr~~ate; or.c1assify hi~. \ 1¥ttorneys ~.Gel)eraL " 
.eIJlploYees" in any way which. woul~ deprive "any' individual of employ"" 

' ./ ".... 

.. 

:, 

. ., 
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-~'Th6~a~lV" Bucci:argued~ the '~use' fo!r~SP5mderits~ Each'\yasprom~ted :proviSionally 10 the position ofWelfa'~e ' WithJlitn on th~:brief was Sidney L. Dwor~in;* 
'Eiigihility Supervisor anilserv~d' in that ~apacityfofalmost . 

JUSTICE BRE'NNAN delivered: the opinion' of the Court. 
J " 

two:'Years. '. Toattainp~rm:anent statils as' supervisors; how
I " ' 	 , " . 

We consider here .whether art employer suedfor ~iolation _ev~r, resp~ndents hid to ,participate "in a l;)el~ction process 
.':of: Title, VII of the Civil' Rights Act' of Hi64 I, may assert a that. required,' as th~ first step, a passing score 9n a written " 
. "bottoin-lihe"the()ryoLdefense.U~derthattheory, as as- __ . .> examination.', This written test was administered on Decem" ' . 

" serted,in this case, an employer's acts' ofrac~al'discrimiriation" " 'per 2, 1978, to 329 ;cahdidat~~: ' Of th~~e ~,andidates~ 48 id€m~, 
. 'in',prornotioris~ffected by an examination having 'disparate ' 'tified ,themselves.as bla~k'and259 ideritified thernselvesas , 

inrpa~t~\v()uJd not render the e~ployer'liablefor the_:r~~ial white. 'The results 6f~theei~mination '~ere ~ml0imced' i~ 
,discrimination suffered by 'employees barred from prom()tion Ma;rch'i979. With the 'passing: score set~t'65/ 54;17 percent' 
if the, "bottom-line"res):11t'of thepromotionaJ process' was an .ofthe identified black candiqate.s passed. ,This ,was app;roxi~, 
~ppropriate'raci~l ba:lance7 We' hold: that th~"b9ttom line", ' 

/. . ~~tely 68 percent Qfthe pas~ing rate:f(;l~ the identIfied white " 
does JlOt pteclude re'spondent employees from establishing a ./ canqirlates;4 The: four 'responde.nts:were alIlo,ng the. blacks ' 

,/" .prima-facie ~ase,nordo~s it provide ,petitioner employer: with 	 ,who failed the examination; ,and they were thus excluded .. ', , ".' ~,- c.. " .. . ". .a defense'to such acase. ' . , 	 ":. 
y:;-, 'I \. . - .' , ".' - ~, ,',,,,: ~ :.1- " 

~ :I The mean score'i)n:the examimition was 70A percent. fI.owever,be-',
.:;.. 

F.our ofJhe respondents, Winnie Teal, Rose_ Walker, Edith, causEdhe 'black ,candidates had a,mean score ,6: 7 pert::entagepoinls lower. 
. th~ri th.e'whit~.candidatt;ls,the p3.:!singsco~ewas set at {if>; ~pparentlyin ari, Latney, ahdGraceClark, are black employees o'tthe Depart~ 

. attempt to lessen 'the~disparat!'!impact of the' examination. 'See id., a~ 135;: m~nt, of Income -Maintenance of the': ~tate 6f:Connecticilt. 2 	
J ,,'" and n: 4.' ."~" , ,,'-. '~' ,... ." . ~ 

~ , '~" 


" 

. , -	 . ~ ~ 

4 The followihg table.shows th,e passing rates of various candidate groups:
; .:. ~ ~. ~, ',. . -. . . -.*Briets of ainici,~riae urging reversalwereJile.dby' SoliCitor General 

- " , Lee,Ass~statit Attorney 'q:enerq,l Reynolds, DepUty SoliCitor,Gener(j,l Wal: ;. Passiilg' 
r.-~ ,'Candidate " ' lace, Harriet S. Shapiro;:Bria:n, K. Landsberg, DdvidL.'Rose,and Joan A. No~ 'Receiving. .'.Rate 


. ,Mdgagna forthe,U!,)ited States; by Robert, E. Williams' and Douglas Group., . Number Passing,Score, . (%)
... 
, ',So McDowell for't}Je Equal Employrrient Advisory Council et,ai:;:and' by Black :" 48 , Leqno;riJ, S.;..f.anofsky and Paul Gro8s~n 'for the National L(lague of Cities , 	 ~ .. 26 ' . 54.17

Hispanic' ' et al. ' " . " ' . ". '. ' -- ''', ' ' , , .' , :" ,", ,..' " 	 ;, ,. ,4, 3 ,"" . 75.00'
Indian, ,3-,'"'Briefs. of,a~id'curiae u~gi~g amrlnance we~e, flied by ,J..Albert Woll~., 	 . 2 66:67White

Robert,M: Weinberg: ,Michael iI. Gottesman, 'and Laurence Gold for 	 259 --206 ,79.54 ' 'Unidentified . :15,. : the 'American FederatiQnof Labor and Congress of. Industrial Organiza	 9 ,60.00 , ' 
/ ' Total' 	 ,.'--.'

tion~;~and by Ric;hard C:Dinkelspiel~ William,D; Robins,on, NOr1nfJ,n 'J; 	 ,329 246 ,74.77' ' 
ChachMn, and Beatric;e R9S61Jberg.forthe Lawyers' Committee for Civil 
Rights Uf!der L~W: " , ',' .. , '" __ , " ' , PetiiiQneis~d(;'riot';contest theDi~t~ict ~o\lrt's' implicit flnding'~h~t the' 

examination itself resulted in'disparate impact under the "eighty percent .l'rftle ViI ofthe,Civil Rights'ActoL1964, 78 Stat. 253, as ame!')ded,Ai:! 	
' .' , , / .'. "- r ~ _ . . \' . 	 ' rule" of the Uniform GuidelipesonEmploye~ Selection Procedures adopted , S. O.§ 2000E! 'et seq. J1976 ed. and Supp . .IV). .' , ,,' 

" , 

, 2 The black respondents' were joined as plaintiffs by four white erriplo~ees . 	 by theE'qualEmploymehf Opporturiity Co~m:ission: ',See App.to Pet. Ior 
Cert. 18a, 238.; ,and ,n.· 2, ,Those'guidelinesprQ.,;ide that a' select,ion t:ate' on a pendent claim that the written test violated provisions of state law 

.that ':is less thaI'! [80 peJ;G!'!nt] of the rate forlhe group with thi(highest ratethat require,prpmotionalexams to bejob related. Thatclaimis notbefore ' 
us. See 645 F, 2d 133, 135', n:3 (CA2 1981). " .. , .. 	 will gener~iJy be :tegarded .... as evidence of adverseittlpact:" 29 CFR 

- . - /' , ' 	 . § 1607.~D (19.81)," ',; '. ." 
r' 

.~.( . 
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fi'o~,fu~ther '~on;ideration tor pe~marlentsupervisory posi v:.Moody, 422'U:"S.,405 (1,975), ~nd DJthard v. Raw!iiison, 
tions.' 'In April 1979, resporidents iristitute!i this action in,' -'~, ,: 433·U.S. ,321(1977). "However, ·thecQurt·Jound 'tl1af,aF" 
the United States DistiicfCQurtforthe-District of Connecti- th~ugh.the compar~tive passil1g rates for- th'e 'e:(Camlnation. il}~ , 
ct;tt iga~nst'pet!tiQners",the St~t~,~fCoi1l1e'cticut~t~() state' ;: dicated a prlma,fa~ie case of adverse irr.lpa~t upon: ininoride&, 
agencies, and,two state~officials. Respondents allege~, inter the resultJoffhe entire hiring process' reflE;!ct~d no 'such ad: 
ali~; that petitioners' violated ',Title> VII by' imposirig;asan ,.vers~ -impact." Holding that tHese'"bottom-:lin~" pe.rcentages

"absolut~ condition for consideration for promo,tion, that appli "precluded thefinding:.o.f a .1)Ue VII violation, the' courfneld:
cants pas~ a ,written test 'that 'excluded 'blacks ,in dispropor-: that the empioyer was ~ot r~q'uired,to <)emom;;tratethat the:.
tiona.te mimbers, a,nd that was n:ot. job ,related.', ,,",' ,.' promotiorial examinatiol1Was job 'rel~ted:. App. to Pet. ,for' 
" More than· a year~fter this,actionwas instituted, 'and, ,·Cert. 22a~24a, 26a. " The United St~tes' Court of Appeals for.
approximately one Q'lonth.before tif~l~ ,petitioners made pro ,theSecond:Cir(;uit,reversed~ holding that the -District-Court 
motions from the eliiibility list genE;!rated, by the written ' ,; erred..in: ruling tha..t the results of/the written examination' : " , 

, , examination.. Iii choosing persons from that list, petitioners ' alone were insufficient to i:!Upporta:prima faci~ case of !iispar- ,,' " . 
/ considered,past workJ)erformance; recomh1endation~'of. the,' atef~pact in VIolation of-Title'VIL.,645 F. 2d'133 (1981X' :" 
. caJ1didates'supervisors and, to alesser, ex;t€mt, ,seniority., 'The Cour£:ofApp,eals stated that where 'ian-identifiable"pass~ 

Petit)oners thenapp'lied: what the, Court ()fAppealscharac-, failbarrier d~nies an employment opportunity tQadispropor-' , 
._ I ~'terizedasan affir.mative-:"aCtioriprogram inorderto ensure a', tionately largertuniberQf minorities arid prevent~ 'them from

", significant 'nu~berof iftinqri£y ~upervisors. 5 Forty:.six per~ "proc()eding 16' the next'step in the selection, ptocess;" , that 
'" sons' were promoted to~perm~nent superviso~y positions,11 -barrier mustbes~1O.wntobe j'obrelatect': ' Old., at 138., We' 

j:lfwho111 were, bla~ka'n~d '35 ,Of whom were w,hite. ',Theovet:': granted' ceitiorari, 454' U. S. ~~i3 (1981); and now affirm:, ",'
all result of the selec~ion process was that, of the 48'idelltified .J ' 


"plack Gandidittes who participated.. ill;the selection' process" , ' 


,II,
'22:9 p~rcent were promoted' and of the 259 identified 'white -.\. 

A"'candiqates, 13~5 percent were proll1ot~d. 6
, It is this "bottom-' ' 

, line" result, mor~ favorable: t.o blacks thanto whites,that'pe W~mu~t ftrst"decide whether anexa~ination that. bars a 
,titioners urge should)eadjudged,to beacpmplete defense to disparat~mimbeiof black employee~ froin ;con~ideration fOf, .' 
'respondents' suit" ,',' " " ' -', '," ,'., , -promoti<;ih, and thatc has not been .. ~hownto ,be job related, . ' 
,~After: trial, th~ DistTict, Court entered-ju<)gment -rorpeti~. 'presents a claim c,ognizable under TiUe--VII~ : Section :703 


'tion:ers. App. "to 'Pet. for Cert, ,l8a: 'The court treated ' (a)(2) ofTitl~ VII provides .ih pertinent part:, . ' , 

respondents'ci~iin as one 'ordis'pat-ate ~lmpact under Griggs v; 

" ~, 


'''U'sh~ll''bfi.! an :unlawful emplhyment practice for 'an
Duk,e,Power Co., '401 U. R, 424 ::(197P~ A.lberna,rle PapereD. employer---.:. - ,,' "- . . ' ' 

- . - .- . ~ ~ ." . . 
-~ '\ ~ . :J 

"Petitloners'_ contest this';characterization of their selection procedure. _"(2)' tolitn.it, ,segregate; or 'classifY his ,employees' or~' ,
::'Wehaveno need,~oweVer;tor.esolve thisdisp)Jte in the context of the applicant~ foi"elTlploym~nt in any,way.which :would de-, ' 'present" controversy, ' . ' , 


';The'aetualprombtion rate of blacks wa~thus c!ose'to'17<hJercent that of" , prive'or, tend to. depri\:,e anyjndividual of employment 

the actual promotion rate o(whites.·: " , opportunities or otherwise ,adversely affect his status~as 

.. '.-. ' .... , ~ . - .... " ' .. , .:., ", .. 

J,:-, 

t 

" -. 
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. -'anemployee; becktise of su~h indi~idu~l's:rac~,· ~610r', re-
 avoid' afilldirig ~f' discrimin~tl~m~ .·Grigg·s, 8UP~~,"at '432.' ,', 
. , . ligion, sex, or nati<;>nal'otigin.": 78 ·S~at. 255, as amended,· _ ,.Even in such a case, however, theplainti:ff may prevail, ifhe, .

42U.,S; G;§2000~2(a)(2)~ .,'," .. ' . . .. ' '. . I"~ 

" showsthat'the.employet.wa~qSingtlie~practice as a mere pre~ 
t,exf fpr discHmlnation/ See "Albemarle Paper Co~, supra

t.' .' -Respondents' b~'e th~ir claim O:n .o~r c6nstruction of thi~. .... . :/~.- - -". . . . '" . ~ at:425;·[)o.tluird t sUPra,.at·329~,7 '. " .. ' . , ~.". ,.,
.provisio,n in"qr,igQs V.D1),k~ Power. Co., supra: Priortothe~ Griggs recogniz~d' that ill' eria~ting Title VII,Congress'

.'enactment of . Title . VII, the Duke -Powe~ Co~ restricted it;;; " r~q~ired/"the removal of artificial, arbitr~ry t' and 'fmneces
bhick employees to·the labor-- department.· ." Beginning, fn . '. 'sarY barriers to employment" 'ana'professional development 

. :l965;the company required :aU einployees:who desired a 'that had historic~lly"been en,countered by WOmeD flnd, blacks 
· transfer Olit'9f the labor,depart1l!ent to. have :either'a high" , .:as well ,as other minorjii'es;4 401 l(' R ,at 43L' Se'e also.. 
· .s~~ooldiploma·or to, a:chi~ve' a passing grade on two profes·< .. [)othard.v.Rawlinson;.'supra. 8 .' MCDonnell'DougJas Corp.. ",.> 

. '. sionaUy. prepared aptitude tests; 'New employees seeking 'v.Gree1i,~:411 U. S. 792'(197;3), explalm:idtJui(·. . 

· , '., posi~tions in: any depa!iptent' bther. than, ~abor had :topo,ssess' 
 . ';Griggs was...rightly co~cemed .that childhpod deficien:-< 
.,; b()th a high school d,iploma and"~ passing grade' on thes~ tw<? c!es, jn the education 'an,d 'l)ackg~p.undof minO);ity' citi-:. .

. e:lpiminations. Although·the~e requirements ,applied equally. "zens t resulting from forces 'beyond their,control, ,not"be~·to white and black employees and ;applicants,:tpey barred , . ~ allowed ~to work a· cumuhi.tive· and, Invidious butden on', 
.'. . employment opportunities to; a.·gispropotiionate ' nu~her,of '~'. su~h citiiensfor'thereinainder: of their lives.'" Id:, at'" 

c' 'blacks. \Vhilethere ,was no showing that the employer had a,·., " 806~" , 

" ,racial purpos~orinvidious jntet:tt In' a~opting:these~,require: ' 


.' m.ents, lhisCourt hel~ttuit they 'were invalid. because t~ey " .7Peiitioiler~ apparef!tly ar~~ bo.tli\hat the nQ.~dis·cri~inatory "botioll}: 

~ had a disparate impact and were, not>shown 'to, berehited to' Jine'~ preclude4 respondents fromestablishing,a prima facie case' and, in the, 


" JQb' performance:. ' '," alternative, that It provided. a defense.,' , '''. '," , . '., , 

8 The,legislative .history of the 1972' amendments to Title VII, 86 Stat.. 


· " . ';[Title VIIrp~6sc:t:ibes.not, only overtdi6cdmin~tion put 103":U3·;.is relevant to this case because those ari:tendments extendedtbe~ 
, also practices that are fair in'form,butdlscriminatory in ,protection ofthe Act to respondents h~re by deleting'exemptions forstatEr' 

. operation;' The tpuchstone is busines,sneces·sity. 'Ifan' , " andmuni~ipaJ ernpl,9yers.".See 86' SFat., 103; ThlJ:t. history dimion~trates / 
,. t~:;tt Congres.s. recognized and endorsed, Hie disp;Lrate-impact"analysis em

~ ~. 
'. employnient'practice 'wlj'ich operates toe.xclude : Negroes 

,ployedbiihe Courtin Griggs. .' B9th,the IIousea!1dSenateReports Cited. . cannot be, shown to ,be relatecj'to job p~rformance, . the ,Griggs"With'approval;the Senate Report noting: - . ';." .:: 
practice isprohlbitE;!d.:;: '40r.U.S.,·at 431.. ,. ' . ".j!]mploYmeni.discri,mina~i4:in as viewed today is a .. " complex-and per

,~ , ' '. - '-" , ,. '. '" ." -./~-

vasi"ephenomenon. "Experts familiar with tlJe:subjectnow generally de'
:Griggs,andi~s' progeny hayees£ablished a three,:part ;analy.:. sciibe the'pn;iblem,in 'tenns of 'systems: and 'effects~ rither_ than sinlply 

sil;; of disparate:-impactclaims ... '}ro~· establish a:prima J~cie . "intEmtiollalwrongs." 'S, ;Rep~' N6.92-415, p.5,(1971). . . '. 
" .: case of dis.criminati(n('a piaintif(mu~t §how that the' facially":· '~e:also H. R. Rep: NodI2-238,p:S '(1971).- ;Jnadditio~, the~ection~by~' ' 

.... -'neutral ~ll1ploymeni practice had a significantly discrimlna-. . section' imalyses ·of th~1972 am~rid~ents'submittecl to' both. Houses explic~ 
itly stated that in any area'l!ot addressed by theamendrileiits,.pref;ent c~se~', tory Jmpact. 'If thaLs.howing is 'made, theemployer'must 
law-:-=-whi<;h~s Congress had already recognized iricluded.our then recent ihendemollstrate that "any given requh:~ment[has] aniani:. 
deCis.ion in Griggs~waS intended to continue -to gOvern. 118Cong, 'Rec. 

fe~tr~fationshipto tne .ehlploY,riient, ~ri 'qll,estion,'~ 'in order to' ,.7166,7564' (1972). :. :. ,.' . '.' . . 
- . . ::. /'. - ' .\ -. . ',' . ;.~. 

',,"~'.; ." 

--' 
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Petitioners' .examinatio~f;which \jarred promotion-and had 
. 'a dis.crirhimitory impaCt on bra~k eITIpl~yees,; clearly}alls . ' 
wlthin~he' li~eraLlarigUage 'of § 703(a)(2),a~ interpreted by, 
.Griggs;', .The statute speak$, ript fit terms>ofjobs and promo-' .' .. 
,tions~,bllt ,~n term~ oelimitations 'and c?,assijications that, 
would deprive any individual of employment opportuJtities:9 

' 

... kdisparatEHmp~c(Claim refleds the' language ()f§703(a)(2) 
and Congress' basic objectives in enacting. that statute: :,"tp , 
achieve e,quality.· of 'employment opportunities ..and 'remQve' 

'barriers thatha{re,6perated, in 'the'past to favor anideritifk ' 
. aj;)le gtoup~ofwhiteemployees'over other employees.'" ,{01

" ,~u.. S,;' at ,429:430, (emphasis ~dded)., ·When an ',employer 
. ' 'uses; a notl':joh.,rel8:~~d barrier'jn order to deny·a minori,tybr 

'woman applicant employment or· promotion, and'that barrier ': 
, - ha's a significaritadverse effe'et on mino:rities or'women, then 

., the applicant: has been' deprlv.ed of an- employmen't 'oPlJOrtu
'nity"be~ause or.:;. race; color~ religion, sex, or patibri~l (ki

: gin.;' '. In other' words, -§ 703(a)(2) "prohibits,J:liscriminatory 
:Hartifici~l;. arpitrirry;/ and unrieces~ary b'ai'rierstoemploy~' 
ipent," 401U. S.;-at 431,that "limit;; . 'orclassify . ;'. 'appli

"cants for en1'ployment; ..... in 'any ~ay~whichwould deprive of. 
:'~end'tod~priy\~anY'~!1diyidual ofemploymimt opportunities." 

" (Emphasis added.) , c· ' Or ,;:, , , 


, "Relying on -§'j'03(a)(2); Griggse~plicitIy focused ori:em- " 

.: ,."ployment'''pra~tices, procedures;'orJests/' 401 U~.S!; at 430, . 


that,deny, equal~njployrileht "oppor.tu,nity," id.. ,at 431 .. We" 
ci:m~luded t~at ~TitIe VII'. prohibitsi'procedures, or' tes,ting": 
mechanisms that operate as~'built~in headw~nd~' for)riinotity .' 

- , ' , 	 " -. ' "-.'. 

'9 in' contrast': th~language on 703(a)(1),42U.S.C:' §2000e-:-~(a)(1), 
were' the' only protection given ,to employees' arid applicants under Title' 

.. 
· VII~ might silpportpetitioners' ~xclusivt) focusontne'ove'ralrresult:' That 
· subsection makes itan unlawful employment'practice -' ' 

" 

· "to fairor refuse to,hire'Q! to' discharg~ any individual, o~' otherWiseto dis- "
'. criminate against any individual with'respect to his compensation, terms, 

con-ditions or privileges of e,mployment,beca~se of such il}di~idual!srace,-, 
'color, religion, se'x,or national origin.'" . . - ' 

• ' . ~", • ,"' " ,I - • 
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'.~, gTOUpS.'" I d. ,at 432.' We.fotind ,'thaf Congress' primary 
, :: '." purpose was'the'prophylacticorie, of acr.~eving eqllality o,f em

'p1oyme.nj; "oppor~unities" and'. removing' "bartiers", to' such 
equality.' Id."at42,9-43Q.':See Alb'emar,le Paper. Co. v.' 

, Moody, 422 U. S.,. at 417., . TI)'e'examinationgi'ven"to 're
,'spondentsln' thisc~ise surelY constitutedsuch apract~ce and' 

. 'creat~d ~u~h a',barder:, . _' , " .. ,.' ", _ '; '. , '-; 
:- Our -conclusion that § 70p'(~)(2)enco:n1passes' resporidents' 

. >. '. Claim is 'reinforced by~the terms' of. qongress' .1972 extension 
ofthe . protections ofTitl~ V,I I to state and rlunicipaLerriploy ~ .. 

.', ',' ees~~ee rio 8,: sUPr'f!:.' 'Although Congress did not explicitJy' 
, "coiisider the' viability' of the defense offered. by:' the stat~,'em~ 

'pl.oyer in this case; the '1972 amendments to ,Title VII db re
.. flect Congress' intent to~provide' state andm].:!nicipaLemploy~, 

·ees with the:protection·thatTitle VII,a,s .interpreted by 
, -Griggs;' had'.ptoviped to 'employee's 'in ,the.privatesectot: 

.: equality of'opportunity.ana the elimination'ofdiscriininatory .•. 
b(LITi~rs 'tq professional deyelopment:-·' The' Commi~tee' Re-' , 
.pO,r.ts and the floor. debates ,stressed : the, nee~rfor. equality of " . 
. opportupity for.minorit{applicants seekingt.oobta~ngovern~ :. 
mental positiops.E.g:;' S.~ep. No; 9~f5,' IL 10,(1971);' 

'" ' " 118Cong.. R,ec. '.:1815 '(I972) (reinarki 'of Sen. ~ Williams). ' 
Congress .voiced its ,concern '. about th¥ widespreadu$eb'y' 

:'st:ite 'artd iocaLgovemrrlental agenci~s,of. "invali~ selection 
" . technique~'i that had a discriminatory impact~' S. Rep. No. 
, 9~15, supra, at 10; H. R. Rep. No. 92-238, p . .1'i (1971);)17

'·'.C()ng;: Rec. 31961 (1971) (reIIlarks of Rep~p,erklns),I°'. ~ 
" 1 "~,' ,-.' '. '__ "'. _. . ~ , 

~",;-

, :,oThe Co~rriittee 'R'eports in both Houses, ~m(f Sen~tot:Williartls. prin~i~: . 

. -, P!lisporisor of the Senate bin that was' ultiinately enacted' in .large par.t: re- ' 
.lie!! .!lpon a report of the'Dnit~d S~ates"Commission_6n Civil Rights, which' 
Senator,WiIliams placed in tne' Conwessional: Re~ord;' . ~ee" H. R. ~ep. 
No. 92:"238, p.,17 (1971); S.>Rep.:No. 92-415,p. 10,(1971); 118 Congo Rec... 
1815-1819 (1972). TheCommission:conchlded that serious "[b]arriers to 

'. 	 equaL qpp~rt[mity'" exist'ed for state and :local go~ernm~nt 'employees, 
Two ofthe three ba'rriers cited were "recruitment'andselection devices 
,~hich !lie arbitrary, u'nrelated tOjob pe~(~rrt:lance, and result in unequal 

, -~ -'.' 
... • 0;" 

~, 

~, 
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.' 'The '-deCisions ·of thisCo~~tfonowing Griggs al~o sllPP';"rt " '" - Ipshot;;" the Uistrict, Court's'; dismissaj :of,'respondents' 
" tespondents':c!aim. "In-consi.dering claims of dispin:ate, im~:_ '/ claini- cannot be ',supported"ori the _basis that· 'respo:ndents
'pact'under ,§ 703(a)(2) this·C~mrt has consistently focused'()J(" failed to 'establish a prima·facie case ,of' emploYment clifF' 
,employiI:t~rit and promotion 'requirements that create a di~.;, "- " 'crimination under, the terms of ,§ 7Q3.ia.~(2)., The suggestIon " ~ 
• -,criminatory' bar to opportiinities. "Thts 'Court'has ,never "re~d , that di_sparate impactshouldbe measuredQnlyat the_ bottom 

'§703(a:)(2)- ~s,requiring "the .focus to be . placed, instea"d ,on' the' , 'lineigriores'the.fact that"Title VIIguararitees these individ- ~ 
'; 9veral~ nJl,mber _of minority '-or female: appiJcants, actually c', -ualrespondents 'the ,'opport,unity tQ ~l)mPrete equally With

, 'hired 'or: promoted.. rhus D~thfLrd v.Rawl~nson, 433U. S: ,:'. white workers on the basis of job-related criteria., Title VII 
, ,,321 (1!:t17), found' that "inihimumstatu-tory neight 'and weight: : striyes to, achieve equality ofopportuhity byrooting out" 

, reql!irements for correctiorial couI1selors were the sort~ofar- - ,"artificial, arbitrary; ana_unnecessary~'employer-created"bar:-
bitrary barrier to eqlial.employrueritopportunity.{orwomen "riers 'to professional developmenf that: have a -discrimiml~ 
forbiddenby'Titl~ VII. "Altho"Qghwe,notedin passing that, "tory ifnpact'uponindividuals.: Therefore, respondents' rights \ 

'under; §703(a)(2) naye be~n.vi()lated{ unless' petition.ers' (!an' ,:: ,.,', women constitutea 36~8fpercentofthe labor force; and only 
, de!IlQnstrate-that the' exainillatiorighl,en_~asriotari artifiCial; ,., 12.9 percent-oJ correctional counselor positions; our focus was' 
arbitrary~ or urine~essary garrier",becal)se it me:,isured s1;tills'not on this "bottom line." We focused iri,stead onthe dispar- ' 
related to effective penorrilance inthe'role of.Welfar~ Eligiate effect that the.miniIllum heightand, weight standards had " .. bilIty Supervi~or; .;,. , 	 ' ' , ,', , 

_on' applicants:' cias~ifyirtg far more 'women tha.n me~ ,:as ineii- ': 
,~ 

" ',B'( 	 ,
',' gible for~Ihploymertt.: Id'-;at'32~30,'and n. 12:' ,Siinj:-' 

, :' ':larly,-~n Albemarle Paper Co; v. Moocf,y; supra, the, action " ·rhe United States,:iri its ,brief'a,samicu~curUi"e, ::appar- ",
, w~s'-remal1ded toallow,the e-!IlploYerto attempt"toshow: that- ' " ently, recognIzes' that-res"pon~~nts~ ,claim jn ,this: case ,~~lls ~. 
, the tests :that he-had given ,to his,~eniployees- for proinotion, withirt the affumative comin~nds of Title VII.. ,But it seeks 
'were Job i·elated.-Wedid:not 'suggest th,at by promoting a "'to sUPI>oi1; the District :Court's judgment hlthis, case-by rely- i, 

suffi~ient number of the black employeeswno <passed the 'lng on :the':defe,nses provided to ,the employer in §:703(h):1l- ' " 
,examination, tlie employer coulCl avoid this burden;,' See 422 Section 793(hfProvideslnpertinent part: ,----"\' ' 
, D.,S., at 436. "See also' N~w York-,,/,rans#:Authority, v. ",'Notwithstanding any 'other, provision, of this, sub~hap:. "" 

, :.:!Jeazer,440 U. ,S. 568,58:4 '(1979)('~A prima facie~:violatiori,of ter, it shall not b~,an,unhiWful employment practiceJor.
"	the -ACt maybe' established bystatisticat evidenc.¢ shoWing, ~n '¢mploye~,. ~ . to give and to act upon the results of' 
thatan. employment praCtice has the effect' of denying mem:; anypro(E!~Si6rially': developed : ability ~testprovid~d that 
J)ers of one race. equal access to,'employmentopportun#ies") ~such test,. iti:i administration or'ac~bri 'upon the results
, '(empluisis added). ',' .,,:;' 	 , isnot,designe~, il]terided .,or us~d 'to djscriminate be- -

-l:. .. 

d '~:treatm~ntofmino~ities," ~nQ pr,~'motionsinade ontheoaSis of "criieria Utl7 liThe Governrne~t's brief is, sub~itted by'the Department of Justice, ,
related to job performance and on di~criminatory sup~rvisory, :t:{ltings;", ' ./ " " ,which sharesr!tspotlsibilit,y for' federal enforcement of Title ViI w.ith the 

, U.S: Commissi'on,on,Civil Rights, For Ail the feople .. -. By Allthe:Pe9-~-' .- Equal Employment OpportunitY"C9mmission (EEOC). ' The ,EEOC de
, pl~AReport on ~qual Opportunity in ,State a'nd Loc~1 Government Em~,' , cIined to join thisbrief .. See BriefforUnited States as Amicus Curiae 1,
'ployroent 119 (1969), reprinted In 118Cong. Rec. 1817. (l~72).,' ' 	 ' ;~,' "and n~ '" , , " '" 

" • - _ i' I ' ,r , ~ "_ , . 

";,! ; t
") 
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the Court " ',:" ,457 U;'S.., 

-- ~auseof bice, cQI~r, religion; 'sex or national origin." '78 
Stat., 257, as.·~mended; 42 U.fL C;. § 2000e-,-2(h)~: _ -

'. ' 

. ~..The, Gover~Jnent a~gue~ 'that the"test.admirtistered by-othe 
petitioners was-not "u~ed to discriminate~' 'becaus~ ·it did riot 
actuaHyqeprive,.disproportio'ilate 'numbers, :of blacks of pto~ 
motions. ,Butthe Government's reliance on §703(h) as offer-' 

,. -, ,'ing1he .'emploYer:some speCiaJ haven f<?r' dis~riininatory_tests, 
__: is misplaced. ',We consider,ed the relevance . of :thisprovi-' 

'slon in ,Grjggs.. .-After, examining the l~gisl~tive history of, 
'§703(h), we 'concluded that ~~mgress, iI),adding §703(h)"in

-- -tend~d only to make clear that tests that. were job relat~d 
~ould be permissible despite their, disparate jmpact> 40L 

, U. -S.;, at:~A33-436.. ' As the C~)tirt> recenqy ,confirme,d,§ 703' 
: c(h), whi@h was ~ntroduceq .asjm amendr:nenttoT~tle VII on 
- :·the, Senate Hopr,' "diet not alter the meaning of Title VII, but, ' ' , 

'merely -clArifie[dr:itspl'esen( 'intent, 'and effect. '''-.:·:Ameri~· : .. 
cein'Tobacco Co.v~Patterson, 456U. S: 63~j73','n;li(1982)'; 
quoting Ifo COng.:R.ec: 12723 ·(i964):(r.emar~§ ofSen.H1,lm
phreY). -A_non-job:~eiate(rtest tha~ -has·a.,disparate-racil:d 

, 'iJ'!1pact, and. is used :to "limit" or._'fclassify" elllploYees, is, ,
'~:us~d ,to.discrimin~te," with.iri the meaning of Title -ytI, 
whether <?r.-notit was"desi~ed\or intended" to hav~ this €if.:' 
fect and despite anemplo'yer's efforts to compensatefor-i~s' 
dis¢rimin;;),tory effect. See Griggs,401 U.,'8.',;at '433. . ' 
:- In sum, re.spondents" claim' of dispar3:te i11tpacffroQ'l the, 

,examination, a pass-,fail barrier to employment Op·portui!.ity, 
" sta(esa prima faCie Gase of emp~oyinent discrimination under, 

':'J703(a)(2),"despite their employer's nondiscrlmi~atory "qot-·· 
, , toni line," and that- "bottom line" is no defense, to this-,prima 

facie caseUilder §Q03(h).· .,' ' - -; , 
'- ' 

" HI: 
: Ha\ring qetermlnedthat, resp()n,dents~ clai~_comes' withii1 


the terms of Titl~'VII; we must address the sugg(:f!;itiono(pe~ 

titioners;arid some,arnict cui"iae·tljat we recognize atiexcep- ' 

-tion,' ~ither' in the, nature of an: ~~ditional burde~(m,pl~intiffs. ' 


,; 

'" 

" '140, ,~ O\pi~ion bf t~e' C~ti~ .' 

" 

seeking to ,establish a:prima>f~ciecase or in the nature of an 
affirmativedef~-!1se, for casesin which an ef!1ployer has com:
pensated, for a'.dis~riininatorypass-f~il'barrier)y Nr,ing 'or' ;" 
'pJ."omoting-a suffieie,nt nUnl,ber of black employees' to reach -a 
nbndiscrimilliitory "bottoin'line.'; "We'rejectthis suggestion; , 

-which is' in essence nothing mor~ th~m a request that_we rede~-
\ fine the'protections"guarant,ee9 by Title VU.12 ' " " 
, , Section 703(a),(2) prohibits pra~tice~thatwould deprive.or

tend to deprive "any individual of, eiriploymel1t opporiurti-' 
ties~": The princlpal}ocus' 6(the' statuteJs the-protection-, of 
the indhddllal,employee, ratper than ~he protection of the,mi- : 
~_-,-_" - .• • .1. _~_. '. 

-' 

" 

-~-
.~ 
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members of the,appli~l:!nt's face ar~ already proportion· nority group as a ~hoie. Indeed, ;the entire statute~and its . 
ately represepted,in ,the ,work .force. ,See Griggsy:legislative history.:are replete With refe.reJfces to protection ", 
D,ukePo:wer Co;', 40ru. S:,:a(4::W;·McDonaldv. :Santa " , for:the individual-employee. S~e, ·e. g.; ·§§.703(a)(1), (b), '(c), ' , 

, ,Fe:Trail Tra~8poTt.ationCo.; 427,U. S. 273; ,279 (197$)."',', .'704(a):.78 Stat 255-257,:as amended, 42 lJ. S ... C. §§'2000e:- .". 
. , Ibid. (empliasisin origimiJ). " . 

c. -~/. '-:2(a)(1),- (b),(c),.2000~3(a);-1l0Cong. Rec. 7213 (1964)(intet~ ~ 
.pretive memo:r:a~dum ofSeris.Clarkand Case) ("discrirtriria- - . It· i~ Clear t4~t C~Iigress-',never intended to give an em- . 
tion isprohibi~ed ~s to ariy'indivi9ual"); i!i~,'a~,8921 (remarks' 

i, 

, ployer license to. discriminate against ~ome employees~on the' , 
of Sen. ,Williams) ("Ev~ry {nail must be judged' ~ccording: to 'b~sis of rac~o~ sex merely.bl;!cause he'-favoraply treats other- ~ 
hi~ ability. ,~ 111 'that respect, all filenare to have an~quat, . ' hiembersof, the.emploYees~, group~', ,We~ recognIzed, in Lo'$-' , 

-opportunity to b~considere& for' aparlicUlar Job~').' .. ~) Afigeles Dept'ojWater&'Power v: Manhart,~43~ U. S.702:, . 
In: suggesting tha:tthe "bottom ,line". may be a defense to' a " '(1978), that fairness ,to the cla,ss o(womenemployees, as a 

, ·~la.im of dlscr~minat~on against an Jndividual e!llployee, .pet~- '. , ,~, whole' couldnof justify' unfaime~ss .£'0 t,he .hldividual, female' 
,I . tioners' anda,mici :appear to confui;e unlaWful discrimination " , empioyee bec~use the,"statute~s fo'cus on the ihdividualis tIri.: ' 

· \Vith'discrirmnatory irite'nt:" The Court has stated that a 'non-" . arn.!>iguous;"< Id., at 708. Sirrillariy; ~n~'fhillip8 v.:M artin -, 
·discrimimltory "pottom 'line"and an employer) good-faith, Marietta Corp,., 400 U. S;1;)42 (1971) (per"curiam), we recog

efforts to :achieve a i)ondisctfininatofy >work force, might. ' nized .that a:'ruie ,barring employment of all married, women; .' ' 
• 0 ',in some cases assist an~employer in rebutting the. inference·, '" wIth preschool children, if not a bona 'fide ·Occhpational.quali-·' 


that:p~rticular action had bee~: iritentlonally qiscriininatory: '., ,':,. : Jlcation under :§70p(e);- violated. 'Title >VII, evert though ~ 

.. '- -" . "Proofthat [a] wQrkforc'e was raciallyb-alanced or that it con,.. ,').' " 
 female,' aRplicants witho:ut· preschool children were ,hired' in ' 

· ::tained a disproportionately high percentage o(minorityem:..' . ' sufficient numbers' that they. 'constituted 75"to 80 pe-rcent:,
. - _. - ~ , ' . " , , 'I .....

.ployees'isnot ~holly irrele;Vant'on the issue of inten(when . of the 'persons' ~mp.loyed in the position'plaintiff sought. ' 
, ; that iMue is yet to be decided:" -Fu~cp CoristructionCorp.:· "Petition'ers P9int'out tn:at Furnco, Manhart~-'antl E'hillips 

,v. '·Waters,. 438 U. S.' 567; '5~O (197~n,-See ·also Teamsters ,.v, bivolved facially discriminatcirypoliCies; while tbe ,claim in . 
.... United. Stq,tes; 431U~ S:324,'340,il. 20 (1917),. Butresohi".: ,the insta,nt case' is, one or' discriminaU~)n -froni'a facially neu-' 

, 'HO~'of the factual~qu~.stion' cif intent is not what is at issue ,tralpolicy; .. The fact.remairis, howe~er, that-irresp!=!ctive of 
,:in' this' case." , :Rath~r;' pe!itioriers seek simply to justify 'the form ta,ken by the discriniinatorypractice, an employer's, . J' ,,_.;'" 

,. discr~mination against ,respondents, on, tl)e -hasis ' ,of', their· treatment Of other members of tpe plaintiffsi:g..oup can b~ "of 
favOl'able treatment of other members 'of're~pondents' raciai 

" • little . comfort to the victims 0(. '.''- discrImination." : ,Team. ~ . . - ~ . . ...'. . ","

group:':,>' Under Title. YII,"[a] racially balanced work'force ster~ v., United~tates, supra, at 342.. Title:VII doesnotper-, " 
· cannot 'im~munlze an' employer from liabiiity Jor sp~cific~acts ' . -mit the victim. of.afacially·di~crirninato'ry policy,:to b¢ told' " 
,:o! discriminatiop." ,FumcD Construction Corp. v; Waters, ' ,that 'he has' not been W~onge.d because other persons of his or., . 

438 U. S:, at'579: ' ''. -' . , . , . h,er race or s.ex'werehir~d.· "Th~tanswer is rio more satis,- . 
, ',' ,'"it ls'cl;aFbei~rid' c~~il th~t the pbiigati~n .impos'ed' by 

"." 

.f~ctorYwhEm iUs gi~en to. victims of 8'-policy tliat is facially 
" , neutral but. practically 'discriminatory .. "Every indjvidual.. Title"VII is toprovid~' an equal OppOrtunity fore,ach 

~. emplQyee is protected against both discriririnatory .treatment· -:. applicant' regardless of race, without regard to, whether . ., . ~ . . 

!" 

~, 

" ':,- , ,
", 

"" 

J 
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. POW~L!-;J., 'clissenting, 457- U. ~. " 440 " POWELL, J., dissenting' 
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..'. 

and' '~practices that are,fair, iiI form;'b~t discriminatory in op-' ~therWise 'ild~erselY' affect.'hi~' s£atu~ asane~pioyee;' .. : 'P" 
ieration."'Gr.iggs v. Dttke Power Co. ;4Qicu: S: i' atA31.'Re-, . '.. " be~ause 'ofsuchh1dividual's race; color, rE:'!Jigion; &ex, or 

< :quirements 'and tests that ,have a discrimii'latOry impact are , ~-national origin.,i" . , ' . , .':: . 
, 'merely some of the more subtl~, but also the more pervasive, 
: ' of the' '~practices and devices whic,li 'Jlav'e fostered. raCially' .~ .. Although thjs l~nguaie's,ugge~ts that discrimination or.!CUfS·· 

-stratified jo.b envirqnm,ents to the disadv<;tntage of minority . ',only 011 aninglvidualbasis;inGriggs,v; I}uke Power·Co. , 401 . 
citizens." Mc15onfl,ell pouglas C9rp. v. Green, '411 u: S:, at U. S.424;432 (1971),.theCou'rtheld' that discriminatorY: 

c 800." ~ . ' intent on the part of the employ~t against 'an individual 
tv~' 'need ncitbe shown\v,hen'~'eri1ploym~tdt procedures:or testing~ 

",. -In'-~'llm>petltioriers" nondrscriminat6~y' "bottom lin~'! is ~'no, ". ' .mechanisms.;· . op'erate as'built.-in 'headwinds' for minor~:.c
, an~wer,uhder theterrris, of Title VII; to respondents' prima'~: ' ity' group's 'and' are, u_nrelated .to measuring job capability; II ." 

'facl~~laiIn,ofemployment discrimination;:: ,J\ccordingly, the Thl,ls, .th,e :C.ourth~lq that the,"dispitrate impact" _ofan em-,_. 
'judgrrlent of the 'Court of Appeals for' the .Second 'Circuit is' , ployer's' practices on aracialgroup 'can violate, § 70?(a)(2) of 

I 

'"'affirmed; andthis case is,reipanded.to the'Di,strict Court for' - Title VII. , In Griggs; and each .subsequent disparate-impact. 
case,however, the Court :'has. consid~red, ,hot :wn-ether :the''fu~h¢r,phiceedings ~onsistent witht4is opinion:'. " 

. . , . . , . , claimant as an individual had been classified in a manner im- .. 

" 

"It -is ,'so ordered. :' - ·'p~rmis.siBle~ui?-der § 703(a)(2), but whether a~ empioyer's pro:- . 
;: ' <;edures' have':had ~an· ad verse 'impact on the' protectedgrrtflp 

JUSTICE. PowELL, wftn,:whoII)' THECfUEF' J DSTICE, Jus"' '. to -which thE:'! indIvidual. belQngs. , ",.' " ..: . 
TICE REHNQUIS!" and JUSTICEj,O'Cq~NO~ 'join, 'dissenting; . : ,Th~s,while, disparate-treatment cases focus,· on' the wCl-Y in .' 
-> In past de'cjsiol)s,this Court has been'se,nsitiveto the"criti~. ' " ;' which an individual has been'treated, disparate-intpactcases 


,"cal difference, .betweencases' proving:discriminatioh under ' . . are . concenled with the ptotected.. group. This key . distinc-' . 

Titl~Vli-r42U: S.:C. §2000e etseq.;(1976'ed. ~nd:Supp; IV)," tion\vasexplained in FurncQ conStruction 9orp.',v.~aters, 

,bya showing of disparate treatment or discriminatory 'intent . .438, U. S. $67, 581"'7fj82 (l~78) (MARSHALL,-}.,' concurring in, . 


part):,' . ' .' ,. . ,, and th~se proving such'di,scriminatiorl by ashoW1ng cif dis par
.: ate· imp~ct., . Because todaJ's ,deClsionblurs that distinction; 

"It is we Ii~established ·~nder.Title vir' that cl~imscifand:,results. ill a hoiding inconsistent 'with-the,c.v~rY_ilature, of " 
, .' employment'discriminati~hJiecause otrace ,may;' aris~' in''.' disparate~impac£ claims;- ( dissent: " ' . .... 

. - . ~ ~. 

:/ ~. two, '~ifferent-;ways~ , Teamsters v.' -United Stq,te's; :431 
,".I . ;; , . , /U; S:'.324,335-336"n. 15.(1977)., oAn in<Hvidmil may/al

., J' • .. '. lege that he has been subj~cted;\:o 'dispar<;ttetreatnient'. '·Section' 703(a)(2)ofTith~' VII, ~2 u..' S.C~, §2000e-;-2(a)(2), 
. because of his race; cir'thafhehas been the 'victitIIOf a' .'proviqes:that, it is an .:unlawfulemployment pra~tice, fOI:Jin . , 'faCially; neutral practice having < a 'dispar~fe imp~act' ,on ., employer to : ,:' . . ,:, /. . . '" ' 

, ' . -". ",' . " .,' :his racial group." \' , 
. ':. , ~ f 

. ~"limit; s~gfegate"or classify his einpl~yees or applicants,: 
for employment in anyway ,which wQuld'd~prive or tend', .,' 

.: L 8eeals() Teamsters v.' United ,States; 431 U. 8,.324, 335-336, n; 15 ~ 
to deprive' any in~ividtial of employment opportunities or, . (1977) (similar expl~natiori). '.... ,', ',' , " := " 

, 
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, " PO~ELi., :J;:disseljtin~ ': "457 U>S. ' • ~~O_ " ' 'P6¥,ELL,J,dissen~ing,' 
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, 'In,ke'eping'Withthis di~tinctionj ,our dispa!,ate-impactc~ses " to, ~hich he bei.~ngs: "From,su~h, a sh6~ng'~' fairilJ.fe~~nce " ' 
· consistently ,have 'considered, whether the, result,()( an' em ,the!l may beclrawn that ;the rejected applicaJ),t,as a:member 
, ployer's'totat 'sel~ctiiJn 'prbc~ss'ha.d.an adverseirripactup()n' ,ofth{i,t disproportionately-excludedgroup~':~as himself'a vic"" 
· the 'protected groUp.2 ,'iftl~~sca~~~were,decidedby reference', , ' ',,' tim'ofthat process: ~~ 'built':'in ,head\Vjnds.'", ,Griggs; 'supra,
to tlie total 'pro<!ess~s 'our cases suggest that-it'shiJuld be- " , at 432, . -But this 'method of proof..:....whi~h actually 'defines. 
the result 'would, be cleat., Here_ 22~9% of the blacks : who :: ' 'disparate-impact theory urider1'itle VII-invites, the plaintiff " 

;entered the' selection process' were ultimately, prQinot~d, " , to 'prove"discr~min~tioJt by, reference to th~. gr9~p'rather:than ' 
.comp~redwit}{only 13.5%oft4e~hites.Tosaythat thisse-., to the allegedly, affectediridividuaL~ There 'can be no' vio

, le~tionproc'ess irad' aritinf~vorable:"disparate .impa,ct"_on :,1ation of 'Title NIl on the'ba8is"o(,dis(iarat~'impact in ,the
blacksis toighorereality. , ' ,'" ,,', , ' ," ,:absence ofdisparatej{npact Qna, firbup.4 , " . " 

',~ The' Court, disregarding ~ the', distinCtion' drawn 'by ,our' ..;. " , In . .this • case' respondent black em(iloye'es 'seek to -benefit 
cases, repeatedly as,serts that. TitleYII 'was designed to:pro~' ',from' aconfiation J)f "discriminatory treatment'" and "dispar,. , 

, teet inc:Hvidual, not group,'; rights. It '~Il)phasizes :that :some I, .. ateimpacf"~heoriE:!s." But they cimnothave it both ways. 
'i,ndividuaI blacks were eliminated by the' disparate impactcof >., ' '.H~vi~ghnd~rtakeff t(fprove discrirhiriation::by reference ',io,

" the prellmiriary.te1?t- But this;argument confuses the aim.of ,one~sefOf gr6up:figure~ (used at a preliminary point in'the' r, 

Title VII with the'legaLtheOries through which its aims were', ,'selection proc~ss),. th~serespondeht~then claim th~tnondis-''" ',intended, to be "indicated. " It is true:'that:the aim "of T~tle -, crimin~tion"cannot',beproved.bYYie\jjng the, impact :of:the ." 
VIlisto',prote<!f'individiIids,not :groups. ' 'But iri ~dvancing: , . entirt'rprocesson the group asa ,whol~." ,The fallacy 'of this' 
thi~ .6mlmend~ble o~jective,'1'itl~VltjufisprudeJ)(!ehas rec': -reasoiiing-accept~d by' the' C()urt~is' transpat:ent. It is to,

'. ' - ,- . ., ",ognized tw()distinctn,teihods 'of proQf. '. In one se~ofca,s.es~' 

, . those involvirig', direct 'proof, of discriminatory" int~nt-the' 


, : - 3 Initially; th~ plaintiff b~arS the Qurden of establishing a prima' fa~i~ ~ase " 
'pla~ntiff seeks to·esta,blish direct, jnte,ritiorial discrimiQation' "" thafTitIe'Vilhas' been infringed: See Texas Derit, ofc;ommunity Affairs 

_, against him.' In ~iha.t type of:case" the individual is at 'the v. Burdine, 450,U. S. 248;~52":'253 (1981). '" In 'a disparate~impactcase; 
"" forefron.tthrpughout the'entire pre~en'tation ofevidenc~) '1I1-" < '.- ' " ,'this'burdel)is met by, shoWing tl1atan empioyer's seiectionprocessrestilts' 

, dispai-ate'-~mpact cases; ,by coritrast,' the plaintiff ,seeks" to' ' " , in the rejection of a ,disproportionate numberof members'of.~ prote~ted 
, , . 'group: See'Teamsters v; United States, suPra, at'336-33$..' Reg~H~ss. ' 

",' J" carry 'his~pr~e~ of ptoofJ:>y wayofi1J,fe~enc~by shoWing" 
, of whether,the plaintiff's prima facie case must itself focus' on the defend': that aneinployer'ssel~ctiori processr~sults hi.the rejection of a!'lt's oveiallseiection procest1or whether it is ,sufficientth~tthe plaintiff'

a: disproport~onat.enumber of members of'~:protected group': 'establish that at least 'q.ne pass-fail barrier has resulted i~ disparat~lmpa~t; ,
--'-----:--,--, " . , ' " ' ,,> 

,the employer's presei:lfation of:evidepceshoWil)g that its overall selection 
",'-'~ : 2SeeijotiU:t~d~. Raw?inso~;: 433,U.' S."321,329 (19'm (stattiteJlY hei~ht',' I 

': procedure does' not, operate 'in a' discriininatorYf~shioncertlli.nly 'dispels 
. and weight requirements 'operated asa bar to employ'ment of disproP9r~ , ' any inference o{discriminati()n:, In suchinshinces,: iit, the closeofthe 'evi
"tionate number of women); Albemarle Pap,er Co.v. ,Moody, 422·U. '8. 40~, ' dence, the 'plaintiffhas failed 'to !!tiow disparate impact by 'a prepondehmce 
, ,~09:4n (1975) '(seniority systeni'aIlegedlYlocked blacks hito 16w.er paying: ,of the ~vidence" , '. "" "" ': ' ,,' '_' ',' , _ '" 
.jobs;, !lPplicants to skilleQlih¢s,6fprogression werereql,lired to pass'two '.'  . 'The Equal Employment Opportunity Commissign 'and other f~deral 
tet1ts); Griggs v. Duke Pow~r Co."~01 U. S. 424; 431'(1971),(testswere an: ..;' erifor~ement agenc~eshaveagopted the "botioln"line" 'prinCipl~i, ,e.; the,
absolute har to transfers' or, hiririg; the Courf obsE;!rved 'that all Congtess , process view,ed as Ii whol~indecidingwhen to bring an action a~inst an ' 

",requires is "ther:emoval of artifiCiaI, arbitrary; and unn~cessary barriers,t{)' ',employer. S~e"Uriiform Guidelines'ol!,:Elllployee Selection Procedures; 5 
, employntenL ..n) (emphasis added); , ' . .' ' CFB, §300.103(c) (1981). ," , , 

, 

,< 

, "- 
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,POWELLi ;r, d~ssentin~ 457 U:S·. 
, . .' 

~orifuse~he..:indiVidu~!i~ti'c· di~'. ~f.Title VII with the~methods . , 
·of proOf by :which ',Title, VII- J;"ights m,ay ·pe. vindicated: . The ' 

:' respondents, .as individuals, are entitled to:th~ fulL personal. 
protection of: Title' VI-L .:BlJt,having .un9,erfaken. to'ptove 

, , .3 violat~on' of their, rights . ,by reference to. group figures, 
. 'respondents ~annot :deny pe.titioners ,th~oPI)ortuniti to 
Tebut~heir. evidence ~y introducing ,figures 'of the t;ame kind .. 

'. Having pleaded a disparate-iri!pactcase" thee plaintifi'caimot 
~~.deny the,de'feridi:mt the opportunity toshQw, that there· was 
, no di~p~r?t,e 'impact: As the. Court of Appeals for the Third, 

Circuit notedln EEOCv, Greyhound,li.1,nes,lnc.,635:f. 2d 
>188, f9~' (1980):' '. . - . ,-' . 

. violation" of Tit!eVI{c~nbe.~groun,ded'·on thedis7 

-. 'parateimpact theorf withollt proo(that'tpe questioned. 
,policy or, practice:~as' had. a' disproportionate impact o.n 
the~employer~s workfor.ce..: This conclusion should.beas 

. obvious"asitis',tautological:there' can ..be 'no ,disparate im
pacCunless <there is [aJ).. ultimat¢] 'disparate' impact."·' . 

.W," 

• - • ". • ."; _~', • ";.0 

-:-' '. '~here, under.~fachillYn~i.ttralemploYmerit'.prricess,. the~e . 
has been no adve.rsee.ffect oil 'the grou~p,ndcertainly tqere . 
.ha~)een.nonehere-:-Tit!e VII has n?t bee~ infringed.·'· '.

'. ,_. 

',II 
.1 "'_ ,_.. - , :. .- -'-t,... ., 

. . . 'TheCo'\lr~'s PQ~ition.i~' rio' stro.ng~r in ~ase. ~~thorjty than " 
j , . it is jn logic. N one of the cases relied upon' by ·the, Court· 

controls the outcc;>me of this' case:s ... In,de·ed,. the disparate

'.. "'The C:P\lrl c~ncentrates on cas~~ ~,f qUesti.o~~bl~relevance. M.ost 
the Jo>yerc9.urts thathave·'squarely consider~d the question have con
chIded that there.can be' no violation of Title " VII .on a disparate-impact . 
basis w~en th~re .. i~ io disparate;~mpact,at:the bottom..line. , Se~, e. g. ~ 

c.EEOCv. Greyho,unc1 Lines;lnc:,635 F. 2d.188(CA3'1980);BEO~ v. Nav-: 
.. ajo"Rejining Co., 593 F.2d'988 (CAlO ,1979); Friend v. Leidinger,.588' 
, F ;2d 61, 66 (CA4' 1978);~Rule v. Internatip,nalAssn: oflr.onw.orkers, 568 . 

..' F. '2d};;58 (C.A81977); 'Smithy. Tr.oyan, 520 F. 2d.492, 497:-498 (CA61975), , 
cett: denied, 426 U. S; 934 (1976); Willzams v: City & C.ounty .ofSan Fta:n

..cisco;483 F.Supp;· q35 (ND Cal. 1979); Brownv:.New#cwet/. CiyilSeruice 

.r 

.,' 

, . CONNECTICUT c,·TEAl.; 

,'4'40 POW.Eq.,J,. 
, ,...c'~ ,. . 

,', impact ca,ses·donoteven .. suppqrt ,thi/ proP9siiions for which 
.they are Cited ..·· For':ex~mple, the 'CCIl,u:t Cites, potl~ard y .. 
Rawlinson'; 433 U.S: 3~l:(i977) (holding.'imperrnissipie mini~' 

· muni ~tatutciry height. and weignt.,'requi·remeritsfor ."correc
tioq,a!,cQuriselors),and, observe~ that "[a]lthough we rlOted iT} " 

,passing- that' women . con~ti~uted 36.89 percent o(the la.bo,r 
force and only 12.9, percent of con:ectlOnal counselor POSI- . 
tions', our focus was riot 'on this 'bQttQm line.' 'We focused.·" 

. , ins'teadon ,the. ,disparate . effect that the minimum height ~nd . 
.' weight<standa~ds had on applican,ts: classifying 'far' ~Ore 

- wOrri€m than men as ineligible ,for-employment." Ant~, at .' 
.:~ '.~ 450; In DQthard, however ,·the Courtwas not considering 'a 

, case in which there was any dIfference 1Jetw~en the .discrimi~ 
natoryeffect of the employment standard and' thehuriiber .of 
mfnority·membeI:s,actuallY.hired. The Dotn,ard Courr itself, 
stated:., ',~ ~'\ .:' • '¥,.' .' I:' :'~.c, '. . " .' " . c:.' , 

'''[T,Jo estaQlish a, prima facie case, o( discrimination, a· 

.' 
. .plaintiff !1ee~,only ~h-ow .that the: faciallYJ1eutralst~na-' ~'. . ards'iri questipnselect ~pp.1icantsfor hire in-a'disc!-irrtina- . 
tor:y .pa.ttern: .o.nce' it :isshowh : th,at' ·t~e.. 'employnient:', 
standards' are -di$criminato!yiri ~ffect;the employ~r' 
,must meet' the' burdenof,showi:hg thit any gi",enJe~ , 

. :.quirement[hasl~' ; ': a 'manifest r.elationship tocthe·.em
, .' ployment';in 'question':'" 433:' U. S~,:at 32~'(emphasis.:·· 
., < added):: :.... ',- . ' . 

' 
· The-pot/lard Court did'~not decide·lodaY'scas~.. It ad-. 

··Are!;Jsedonly.a.:.c~s'e in which ~he'challenged stan~ards had a' 
discririIimitory. imp·act. at' the 'bottom lin~tQe hiiingdeci.. ·· 
siori.·· ,And ·the po~hard,Court's:"focus'," referred to by tl,1e 

. 'Court, is·of nohelp'in decidingthe instant case. ...' " . 
. ' - . , " .' .,. ~, ." . 

Board;: 474' F., Supp,. 12M·(!:~ohn.:'1979);:tee v:' City ~;: Richm.oizd; :456
'-

..:::,....! F., Supp: 7~6 (ED Y.a. '1978), ,'. ."". ' 
· ":The Court'Cites laJiguage.frorri two other,disparafe-impact.cases. ,The· 
Court notes (hatinAlbema de Papel'cCo.v, M.o.ody,'.422 U .. S,. 405(1975), 
,the Court, "remanclecl,t.oallow theempl9yer ·toattempt t.o sh.ow that; th~ 
,t~st~ .. ;given ... for promoti.on \\'erejob-related."· -AlIte, at 450. But 
the fact that the.Com:tdid so without suggesting "that by:pl:omoting a suf,' 

- . '-, • .' . _' r " . # 
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,440: 	 P6WE:L~, J. ,dissentirig: ' 
·'1-"·. POWELL,f, dissenti~g 457, U. S; 

.-1 	 , . 

· . The' Cotirt cotlcedes that the~ther 'm~jor cas~s OIi' wllichit ' 	 "taken a Je~t, a'dispa;~fe~iJl)pact .chlim c~lm6t. be made, re
gardless of whethe'rthe test is an initial' step in tile ~electiQn .'relies, Fumeo, L08 Ang~les DepL·'djWater. & . Power: v. , 
"proc~ss'or on~ of'seve.ral factors c6nsideredby the employer'1I1anJiart,435{L S,70~(1978),And Phillips v.Martin Afar't- . 

. '. in making ~n~mploym~nt dec::isiori; 7 , " ."etta ,Corp:, 400 U.·S.. 542~(1971} (p¢' citriam) '''involved· 

facially dlscriminatory'policies;whlle tile Clairrl' in theiristanf 
 c 	

.' III.,. c.ase is one of discriIljinationihHna"facially neutral :poJicy." ' 
'Today's 'de~i~io~ takes a l~ngand unh~ppy step in the, <Ii- ~ 'Ante,. at 45Q. ,-The Courtn~v~ertheless ,applies the pr.inciples 

rectiono(confusion, ,Title VII does,potiequire that eqtploy-:derived from those cases~tothecase at bar.. ··ltdoess6by . 
. ersadoptIllerit hiringorthe proqedl~*'eS most likely to permit :'reiterating the .. view that Title VII protects, irJAi,ividudls"not 
: the greatest number,' of minority:meJllIH:lrs' to' be, consider~d' .~groups,and therefore that the inanQerin which an'empl.oyet 

':' for ortoqualify {orjobs:andprorriotio.ns. See Texas.!)ept.·'~has 'treated other memb~rs of a group canriotdefeat tlie claim 
.. .of Coir//munityAffa.ir$ vtl}urdine, 4!5Q U.:S.~248, ,258-25.9· of an individual Who. has suffered . ~s a resuJt of even afacially·· 

'. ·..(1981);' Furnco,438 U. S.,at 578.' Employersn~~d 'not. de-· ~'neutratpolicy. ,''As appealing as t~issounds,it.cOhfuses . the 
'. ,velop tests that'accuratelY.reftect'the skills' of everyindivid,distfnction-uniformlyrecognized' until today~between dis-

mil candidate: there are few if any tests that do so. Yet the'. parate.ijnpaet and disparate treatriie'l1L. See supr~,at457-. -' 'Co1iry"see~s unaware of thispract,icaLreality, and 'perhaps . 458. - Our cases, citedaboye, have made 'clear that discrirhl~ 
ob!.iviousto·the likely consequenc.esohts decision;' By:its '~natorY-imp~ct~laims cahnot'be based on.how an individ\la(is' 

. " holging tod;:tY; the Court may force employers either to~elimi:·. , ,treated in' isolation' froin cUie treatment of other members of' 
riate~.tests .or- rely on expensive, ,job:-related~testing 'proc,e~, "'. the' group. . Such claims necessarily'. are bas~d on whethe~ . 

,. dures; the" validitY'Qf which rimy or ,may nbtbesu.stained if : . " the group;,'fares less well than other groups: under a policy,", . -~ ... , t· 

challenged. '·:'Forstate. and :lo~al 'govert1m,ental 'employers ': "practice, or test. .In!1eed,ifonlyonemino~ity.inemberhas "" 	 I 

"1thlimited· funds" the pra~tical\'eff~ctof today's. d~ci~ion 
.. ' .·.··ficien.tn~inber o(black. e~ployees :Who' pass~d theexami~attori,"the em~, ' .~ay well be the adoption of simple quota,hiring}' Th~s arbi-, .. 

. . . -. ~ - ~ ~, . ., ~' .. " .: - - /' '. '~- . ~ . . ' 

. ' ' ployer could avoid this bilrden,l' ibid" c~ hardly be precedentfor the neg- ,,' 
·ative of that proposition' when the issue was neither p'resented in 'the facts~" . ~. , 7 Courts h:ve ',rec~glii;ed~hatthEl prob~tive. v;uri~~of statistical'eviden~e ::. 

, of thecasenox'addreSsed by the Court, ,.- ,'" ' '.,. varies with sample sizeiri .disp·irate-impactcases.See; e. g., Teamsters. 
- '. Similarly, New york Transit AuthOrity v.:Beazer;440 U. S; 568 (1979);'> ~ v~ United States, 4:31 U; 8:, at:'340,1l. 2If("Considerations' such"assJl1all . 

provides little ljluppory;despite. ,the larigUag~ quoted by the 'Court.' See sample size m~y,"of course" detr~ct from,the valtle~ofsuchevidence ~, ::.. ');
c 

ante,at 450,quoting 440 U. S. ,'at 584, (" 'A prima facieviohition 'of the Act Mayor of Philadelphia,v. EducationalEquality League., 415 U.S. 605, 
may . be, 'est~blished by'stat~st~cal evidericeshowing that iln"employmept '.621 (1974) ("[T)he District Cotlrt's concern for the' smallness of the sample 

" practicehas,the effect of denYing' members of one'race equal access to em- preseiltedby the 13-member Panel was. ;. wellfoun,ded"); Rogillio v. Dio . 
ploymen~opporlunities' ") (emphasisadqed by the Gourt). In Beazer, the . ant01ulS!Ui.mrockehemic~lCo.,446.F:SuPF; 423,:4~712E!:(SD Tex, 1978) . \ 

'Cou'rt ru,led,thatth~ statistical evid~nce~ctUlilly presl'lhted was insufficient . (s~pleof 10 too small); .Dendyv,. Washington HospitSLl Center, 431 
"> , to estal;>lisha prim.a fa~iecase,ofd!scriminat~on, and iii doing:sifitindicated r:Supp, 813, 876 (DQI977)(sample must be "large ellOugh to'mirrQr the' 

• that it would have,found statistiCal evidence of the number of applicarit~ 	 . '-reillity,tlfthe employ~ent situation"): A sample of only one wouldjiave 
'1.:~nd employees ina meth.adone prograniquite probative, S~t;!e,id.; at 585: ' -. 	 far.to(diitieprobative yalue to establish a prima faCie cas,eof disparat~·· 

impact." '. . " . . '........... .....Beazer therefore does .not justify' the Court's speculation .that the number.·, I'.' 

ofbla,cks arid, Hispanics actmilly empi!)yed were" irrelevant, to whether a . " Another· po~sibility is that employers may integrate consideration' of ': 

case of disparate .impact hkd been established under Title VII. . test results into one overall hiring decision based 011 that "factor~',and addi

- -" . . '" "." -- . 	 - ~ '" ~ '. 

" 

" 
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'POWEL~,. J;; 'di~s:enting " 457 U.S. Syllabus' 

, 

6:~H:Y" method 'of: employment' is ltself unfail: to 'individual 
applicants, -wh~ther' 01" not: they 'aretri,emb~rs of, minority " ': BLUK SHIELD' OE VIRGINIA ET AL'. 'v. McCREADY'.. ' ' 

'< ' • .' ~ • "- • 

groups., And: it is not likely to, produce a competeritwprk , 

force.- Moreover; the Court's ,deCi,sion(actllally, may result in 

.t' 
CERTIORARI TO'THE'UNITED STATES COU-RT OF ,APPEALS FOR' 


'THEFOURTH CIRCUIT,' ~ , " ..employ~rs, elJlploying fewer minorIty menibers , , ,As Jus}ge' 
'\,New,man noted in i3imvn v. New Haven' Civil Servicid30qrd" ' . eNo; 81':'225: Argued Marc~ 24, 198~Decided:June 21', 1982 


474"F: Supp~ :1256,: 1263 (Conn. 1979); " 

-Respondent: employee-was pt:oyided coverage ,under aprepaid gtoup:, h~~lth 

'-"[Alsprh;ate parties ar~ p~rmitte:d un~er Title VII itself purchased by her employer fro'm petitioner Blue Shield of Virginia' 
, (lnue Shield)~ 'The phin providedreifuburserhentfor part of the cost in- " . to adopt voluntary"afnrmative'action plans, .. :;' Title 
,curred by subscribers for outpatient treatment for mental and nervous' 

- ~ "'.\". . • " ..! • '- . ". .'~ .:,VIr should not be:coristrued to, prohibit' amlmi~ipality's , disorders, including psychotherapy, However; Blue Shield's practice,
',usiriga" hiring process that results in' a ,percentage 'of 

,'I 

'. was,tQ reimburse subscribers for services provided by psychiat,rUitsbut 
,.,;' "'minority policemen approximating their percentage of . , . not' by psychologists unl¢~s'the treatment was'supetvised by and billed 

the local P9pulittion, ii1steago{relying pn the' expecta- ,t,hrough a physician., Respondent wastre:ated by Ii clil)ica.- psychologist 
and submitted claims. to 'Blue Shield, for the "costs of the treatment.; tion that ,a 'validated job-relat~dtestilig procedu~e will 
Afte~ the clailt:ts'were ,routinely deniedbe~aqse they had not been billed produce an equivalent result, yet with the risk tha,t it 
thro'ugh, a physiCian, respondent brought a ,class action in Fed~ral Dis:.

, might"lead' to"substantially less'minority, hiring.'~_' , ,trice'Court,alleging'.that Blue Shield and pe,t,itionerNeiifopsychiatric 
- '" 	 . 

Hocie'ty of Virginia,' Inc. ,had engaged in an utf}::nvfulconspU:acy')n viola- ,:.,
Finding today:; :decislonunfOr1::un~te, in' both its analytical tion of §r o(the'Sherman,A,ct to e,xclllde p~ychologistsfromreceiyi!1g::

"approach and Its likelycbnsequences, Idfss~nt:~'"" , ' compensation' under Blue Shi¢ld's plan~.'" She further alleged that Blue 
S'failure)o reimburse wasii(furtherance :bf. the conspiracy~ and 

-', --: ~., 	 had ~ausedinjuryto her'business or.propertyforWhich.she was entitled' ' " 
to treble,damages, under '§ 4 of 'the ClaYton Act; ,which provides for' 

I " 	 ",recovery :of such damages "bY"[~Jny person" injur:~d "by'r~ason;'of: 
'" 	 anything'~ prohibited in the antitrustlaws. . The District Court granted 

petitioners"motiori:'todistriiss, holding~thatresponderit ..had':nostanding 
under § 4, toinairitai!l' h4f! suit:' The, Court o(.~ppeals t:eversed. 

Hdd: Resppndent h~s'st~nding' ,to maintaiil the )iction under§ 4 ,of 'the 
~ Clayton Act ' , Pp; 472-485." . " , ' , ,.' - ' ,',' 

- :',- " (a) Th~:dack ofr~strictive language iri § 4 reflects Congress' expansive' 
rem.edial purpose ofcreatIng a private enforcement mechanisnfto deter 

tionalfactprs" 'Such a' PI'OCeSS would not, 'even under the Court's reason-
~-

'violators,and deprive them'ofth'Edruits.,ofthe,ir lliegal actions; ,and .to 
/ ,ing, result in a finding, of discrimination on' t\1e ,basis of· disparate l!llpact provide ample' compensation to victims of antitrust vjolati'ons~' Iri the 

unles's theactiial J1iringoecisions' had a,disparate impact (m the minority' .absence' of some' articuJabl~ consideration of'statutory policy, sugge~tii:ig 
~"" _ a contrary conclusion in a 'particular factualsetting,- §4 is~ be'appJiedingroup: ,But,if employers integrate t~st'.results into a single-step ,decil"iol)" 

-"accordance with its. plain .language' and its' broad' rerrt~di~1 and deterr~nttney wjll be free ,to select only the nurnberof miriority' candidates propor- , , 


objectives:pp. 472-473; " ' 
tional to their representation it1the 'w'orkfoi·ce. ' If petitioners had,used , 
tnis appi'o~ch, theY'w'ould have beenableto'h.ire ~ubstantially fewer-blacks' , (bY ,Pei-mittingrespondentto proceed does not offer the slightest P08

: sibilityof a duplicative, exaction from:,petitioners; Hd1i.Jq.ii y. Stq.ndard\\'i thout liability on the, basis' of dispa:;ate impact: The, Court Iiarc\ly'could' 
, h'ave-, intended loe~coui'age ,this, /" .. , ~ :... .,.oil Co., 405 U. :S:251; and Illino.is Brick Co.v.lllinois, 431 U. S. 720, 

'. ~~ ;, . ,'-• • -'. I ~ • • 

" 

'J. . -.-.... 

.~ , 	 ", . 
. ,.. 

,. ,,: 
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.~ 
, REHr-lQU~S.T, J . .-~issentin.g , :462 U.-S. Syllablls " ,~' 

.' 

" 
,,"applicable 'state statute of li~itati~~s,-~~~ federal ~Qurt would _ 

be requjred to decide w:hat 'effect de~'lial of, class'cery;ification'---' NE\VPORTNEWS SHIPBlJILDING &"DRY DOCK CO ..v.' 
" . :wo\lld have.. , The:logicals~\lrceof 1~'W·,·of course,would be' EQU4t~iVl~LOY-MENTOPPOR:r.uNIT~ COMMISSION :,' 

. '." . , " . .'~""the generaI.federalrule,expr~ssed in Americiw Pipe and ap
'CERTIOR"ARITOTHE ,UNITED 'STATES COURT OF APPEALS FOR pljed to toll the runl)lng ofthe.period 'in thefust plac~. The 

, ' ' THE FOURTH 'CIRCUIT : :;, ", ' 
, , / ~\Court; however, wolild apparently have. the trial judge look 

to s4tte law; Such a course w<:mld 'obviously be moreihan',a~ No.. 82-411. 'Ar~ed April,27, i983-,-Decid~d:June20;1983
".: . - - .' ,

little ironic-tl1e,inquirywo\llqappeartope, ifstate<ta~did' ' ~cti~n 703(a)(lLof~Title VII of the,Gi'v:il Rights 'Act of.i964 makes 'it an 
-,;,: -. have a cla_ss-~ction tolling nile, which~it does'not, w:hatw9uld,. ··uniaWful employnientpractice f~i an employer'to discrjplinate agairi~t an 

stat~ iaws~ywith respect to one aspect' of tliat. rule's·effect? , '0 employee,Witli respect to compensa~ion, ~rins', conditions, or privileges 
'Such'an inquiry would be'n{ore'appropriatejnAlfce~in Won ", ,of:Elmploymenh because J:lfthe e~ployee's race, 'color, reli~~n. sex, or 

national origin. Title VII was amended in 1978 by tJ:!e,PregnancyDisqerland ,than as a.serioUI' judicial undertaking. 
, criit}jnation Act to prohibit discrimina'tion ()n' the lJasis ,of pregnancy . . Becaiise the'· Court .p~rtially':rejects -a rule of law that 
. ,'Petitioner ;empli;.yer t~en aPlended its health insurance plan to 'provide ,I'Ametican Pipe:plainly se~ foTth~ beCause.. ~t:reaches ar~sult. " its female employees' :with hospitalization benefits for pregnancy-related ,/

~

.' that can :on~y .encour~ge neE)dless:'litigation.and· uncertainty, '. . , conditions to the'same extent as for other medical ,conditions, but the 
" and because its analysis leads to anomalous results, J respect~ pla~provided Jess'extensive pregnancy bene,fits'fo't spouses of male eri1- . 

:. fully dissenf~·., , :.... . '. -. ~. . ' - . ".ployees,Pe~itione,ffiled an action in 'Federill Distrfct Courtchalle~ging,', 
. . . . .~ 

/ 
,the'EEOC's guideline!!) which iridfcate<;i that the amended plan wasuri~ , 
:' lawful, and the EEpCinturp filed a:n,actionJagairistpetitioner alleging 

.  : dis,crirninat!onon"the .basis of sex against male employees iIi petitioner's' , .> 

, 
 'provisi6nofhospitalization benefits. The District Court. upheld the law

',fulness of petitioner's amended"' plim 'and, d.isll'!issed the, EEOC's com- , 
plaint. "On a consolidated appeal; the Court of Appeals reversed .. ..; ...... 

Held: The p;egnancy.limitatioriinpe~iti0l1er's amendedbealth plari discrim
imltesagain!St/male,~mployees hi: :violation oq 703(a)(1).~Pp;676-685. 
/ (ll-) Congre~sjby enacting the Pregnancy Di~crimination Act, not /?nly , 

'. 

\ 

,overturned the holding,0(GeneraIElectriCC6.'v: Git~irrt, 429 tJ:. 'S; 125, 
thatthe exclusion of disabiliti~s cau~~d(by pregnancy from anemp!oyer's " -" 

" :disability plan proviqing geheral coverage did,not Ct;~~sti~ute discrim~na
tion b~sed on:sex,but also rejected thereasonlngeri,ployed in that,'case 

" 

that:qi(fer~ntial treatment:of Pregnancy is ,not gend~r~ba~ed dJsc~imina
'J' 

tion because 'only,women can become pregnant. Pp. 676-68,2. ,"" 
< " .(b) The Pl-egnan,cy Discrimination :Act makesit'clear'thatit is discrim- ' .f " 'I, inatorYtoexcludepregnancy coverage from·iulother.wise inclusive bene" , 

', . .' ,;.. 

I 
 , " >fits,plan.. Thus, petitioner's health plan unlawfully gi~es married male"', ',' 

"~,: , -, , empl<?y~es .a:benefitp~cka_ge.for' their, dependents. thJ;l~- is 'less, inclush:e ,- ' 
(~. ' .,tha!1·the dependency"coverage' provided to married fef(lale employees., ' 

'Pp 682 684' . '. ", ~ , /", ',," -, '.,' , ' 

.,' (~) There is '~o me~it,topetifio~~r's argumerit t~at the ,prohibitiori~ 'of
", \.. 

Title V!I do riot exten~'to pregnant spou'ses'because ~.hestatute:appIies, ''"' 
,only tQ discrimination in emp,Ioy'ment" Since the Pregn~cypiscrimiria

" ,--"

\ ~'. ~ 

, .,~ 

.' 
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, :tion Act'makes if~lear that discriminati~~ based on pregnancy is, on its ' 
, face, dis~rimination base,don sex,and since t~e spi:>,use's sex is, always 
. the oppOsite ofthe 'employee's se~,disciimination agrunst female spouses 

irithe provision 'of fringe benefitsis:als() discrimination agool,lst male 
employees. .pp; 684':'685. .,' , . . 

682 F. ,2d, 113, .affiimed; . : ' ' ' 
'/ 

" STEVENS,i, . delivered the,opinion ,of .the Court, in C whichBURGE~, 
:.f' , ,C~ J.,.and BREN~AN; WlIITE,MARSHALL, BLACKMUN, and'O'CONNOR;'" " ~ ... 'JJ.;joined.: . REHNQuisT, J:, filed'adissenting opini!)n, in which POWELL, 

.. J., join~g,'post, p. '685.' "', .' '. ", . " ..,' 
". - .:- -. i

'.; ,Aiulreu';M. Kra~ ar~~d'the::causeforp~'titioner.With, 
':;., 'him op'the :br~efs ,were 'Gerald D ... Skoning and'iJeborah 

Craridall. . .' '. '. ' '. ' .oY'.' 

, " 'Harriet', S.' SfflipirQ" argued the' ca~se . for, respondent:' 
, :With her. on the -Brief 'were Sott~itor General' Lee, iieputy 

~ '. 80liCitdrGeneralWallace, Philip'B;' Sklover, and Vella
~; 

'M~'F" 'k * ,',
, • 1.n~· 
1'·: 

JUSTI~E STEVENS deliver~d the opinionof tlie.Court. :.: . 
inJ~18Congressdecided to oyerruleour decision'in ae11" 

eral EleCtri~Co. v.Gilbert;'·429'U. S; 125 (1976); by amend/ 
'ing'TItle VII of the Civil ~ights Actof,1964 "to prohioit sex' 
~discrhnination:on' the basis J.:if pregnancy." I ' On,the effective' 

. . 	 ", . :;. 

:*Briefs of amici ~riaeurgi~g r~versal ~erefiled by Stephen.4.: Bokol; 
,:and pynthia Wicker for ~be Ch~ber of Commerce of ~he Unit,ed States: 
''by.FredeT:.ick'T. Shea, Robert H. McRoberts, Sr~, .John F: (iifJb01is, and . 
Th..orruu C.Wals'k'for Emerson Electric'Co.;by Benjamjn W. Boley and 
Michi.ul S. GUi1?notto for th~, National Railway Labot: Conference; and by

".I Robert'E. ~illiams,DouglCl§ S"McDowell"and Lore1J,ceL.'Kesslerfor the 
" 	 'Eqilal EmploymEmt' Adyisory Council., ' , , ' 


, , Briefs of amici ,curi'ae urging 'affirma~ce were filed by Lawrence 8, 

'Trygstad and Richa1:d J,S,chivab for th~Unit~QTeachers-Los Ang~l~s; bi 

'Judith L. Lichtman and Judith' E. Schaeffer for the American~ssOciaticin . 

of University Women, et ,al.; and by J,., Alb.tirJ Woll;Marslul S. B~o". 

.,' 	 Laurence Gold"Bernard Kleiman, Carl Franliet, Carole W'-'WilSon', and· 
Wi~1l.lVeWmanfor the AmeriCanF:ed~ration of Labor' and CongresS'off 
Industrial Organizations et al.>, '. "',". "", . 

1 Pub. L'.,95':"555, 92 Stat~076 (quoting title of 1978Act). The new stat, 
ute (the Pregnancy Discrimiriation Act) amended the '~D~finitionS" set:- " '. 	 - .. -' ,-" 

~ 	 ,. ~ 

, , 
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, :0....' . 

, date:ofthe'Ac~,'petitid~;r ~ended its hea~th insurance plan'" 
'to provide its femal~ employees with hospitalization bem~fits' 

- , , ,for'pregllancy-related conditions' to the' same extent as for ' 
other' medical condition-s.2 

,: .The plaRcontiriued~ however" to' 
provide less favorable~pr~gnancYl?enefits for. spouses' ofmale 
~mployees. The' qtiesti?npresented is w,liether the amended 
plan cor;nplies:with t~~amel1ded statut~. ' • " 
, . Petitioner's 'plan provides' hospitalization and medi(!~l-', 
. sUrgiwcoverage for a defined category of ernployees Ii and a ~ 
defined'category Ofil'ependents. Dependents covered by the ' 
p~n in~l~dee~ployees' sp0l.lses; unni~rried e~ilrlrEm, betw;een 
14 days aIid: 19, years,' of 'age, .. and, some olderrlependent 

'chiIPre,n.4. Pri<n: to April 29, 1979, 'the.s(\opeof the ,plan's '", 
covera~~' fo!. eHgible dependents ,was iqentieaUo its, cov~rage 

, for ernploy~es. 5 . All cove~eq males, whethe! employees or' 

}ion ofTitle VII, 42 U . ',S'.' C. §2()OOe, to add a:new subsection '(~)i'ea.ding in : 

pertinent part as follows: ..' , ' , '> ,'"", " -, 

, "T~e t;enns 'b~cause:of sex'Qr'onthebasis of sex'inCiude, l?ut are hot 

liniiteq to, ,because 'of or on the basis of, pregnancy; chi~dbirth'()t related 

medical conditions;' and women affected by pregnancy.;childbirlh, ,or' re~ , 


'.' lated,me9ical. conditions shall be.·treated the same, for all employment7 ' 
,related purposes, iricludingreceipt' of benefits t,mder' fringe benefit : pro~ 
gtams, 'as 'other perSbns~ not, so affected ,but, ~imiIar, in their ability, or 
itlabil~ty . to work, and nothing in section 2000e-2(11) of this :title ,shall qe /, , 
interpreted to, permit otherwise.. .:." J 209Oe(k) (197()ed. ,Stipp. V): 

IThe amendment-to Title VII became effective on the<(jate of its enact- > 

ment, October 31, 1978, but its 'requirem~nis did·!iot apply to any;then~:--, 
existing fringe be'nefit program until 180, days ,after ehact~ent~April 29i 
1979. '92Sta.t; 2076. "',The amendment to:):ietitioner's"i>lan,became effee .. 
ti ....e on April 29, 1979. ,,', ,'- " " , , 

, '; IOn the first day following'three mohthsoNontinuous servic~,every 
active; ,fuli-time,production, ;maintenal)ce, technical;' lind clerical ,area 

, bargaining ,uni(empl~yee 'becomes a plan ·pat:f;icipint. App.' to Pet. for 
tert. 29a. 'r. ' " . , ' , . .: ',- . 

•For example, unmarried children up to age 23 who are full-time college 
students'~olely d~pendent on an,employee and ~ertain mEmtally"or physi
cauy hanc:iicapped children are also covered. Id., at~30a., 
, $Anamount payable under theplaitJor medicalext)ense~ incurred:by:a 
dependent 'd~es, however, tak~into account anyaniotints ,payable for those. 
expenses by other group ipsurance plans~' '.t\n,employee's personal cover- , 

" , 
',) 

.. -!' 
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~ -In turn, P~rt A.'sta:ted: ';The BasicPlanp~ys up tO$500~f,the ,,', . , d~pendents, : 'were 't~eated: alike for purposeE; of .hospitaIiza;' , 
ho~pit8.I.·chargesartd lOQ% of ,reasonable :and, cu~tomary' for'" r 

;~ ., tion'coverage. . All covered: females, . whether employees or . 
, '-- 'deliveryand anestheslologi~t charges. ;"1bi~. As tIle Court " < 

,; '1 d~p~nde:hts,' also were:,trea:te(h:ll.ik~... :Moreover,~th bri~ - of Appeals observed:'''Tothe extent that the,hospital charges .....,.; 'relevant .e~ce·ption, ':the coverageOfor males 'and females was _ 
,:: 1,_ in :connection With an uncomplicated delivery m~y exceed'

ic:lenticaL. ' Th~ exception w:as a lirriitation on hospitalcQv $500, therefore, amale employee receives"less-,compiete. covJ 
erage for pregnancy that. <:lid riot apply:to any qther hospital', '/ . erag~ /of' spousal disabilities, than does, a 'female employee}':: confinement.6 " ".' ,: ,~. :' .,' .~', '. :' ..~-. 667 F. 2d 448, 449 (CA4 i982). . . , . "".' 

". 'Mterthepla~ wasamendedin'l~79, it pr(jvided thesa~e . After :the passage. of ,the PregmincyDiscrim1nation,Act" 
hospitalizat.ion coverag~' for male. and femaje :.ernplo~e~~ 'andb~fore, the amendin~nt ,to"petitioner's plan,became~ffec,., , themselves jor'all 'medical condition!;, "but it differentiated ":;_. 


tive~'tlie Equal' Employment Opportunity' Commission issued 

(between female emp!oy~es ana~spous'es (~~male employees,ill 
 ('interpretive guidelines" in the 'form of 'questions arid an
.its provision . ,of pregmlncy";related'penefits;7. In . a b9Qldet swel1!.~Twoof.tlJOsequestion~,numbers '2f and 22, made it describing the pIlm,. petitioner explained the' amendment that ,clear that'the EEOC' would' consider petitione.i"s 'amended .gave r~se to 'this litigation in this' way:, " .'",' '. 

• • f - ~ _~' I " . ',. .' plan l.mlawful.·, Number 21.read as follows: ' ' .' -, 
. .-. "B. ,Effective, April· 29, J~79" materpity, ,benefits for 

" : '''21'. 'Q: Must ~n: e~ployer' 'pr~~ide h~althinsu~arice.female employees~wilrbe paid the s~fue as,any oth~r hos
'-coverage for t~emedical expenses of pregn~ncy-relatedpital .' confl.riement:,aS . described, in' question ,16. -This 

, ,conditions of the' spoU!3es,'of male: employees? Of the'appl~es:OIily to deliveries beginniQg on Apdl"29', 1979 
"'dependents ofaU employees? , ' , ,'. ..•... ., •. , ',' _ ,_' " ." and th,ereafter .. ",. , . 

"A.. Wh,ere an employer proyidesl1o coverage,for de, . "C: :Materruty benefitsfor'th~ wife ofainale employee' 
,per1.de'i:~~s, the; employer is not required toiilstit:utesuch ; "will 'coritinuetoh.e p~d as' descrioed in('part 'Nofthjs '-: 

• ,'coverage.',1:Iow~ver, if ,an.employer'~ jl1,suranc€! 'pro-.:'question." .App:to Petr:for Gert. :378:. ' . , 
,>' 

. ' .. gram covers the; medicRl expenses ofspouses' of 'fernate -, 
. age is hot affected py liis, or .her spous~'~ pa.rJ;icipation in. a' group heilth • : ,~niployees,' th~ri -it .lTIust ,equally:.cover' the medical ,>' 

- plan:: Id. " at' 34a-3OO.· . " . ,: ~. ,';'. . - " eX:pens~soCspoitses: of male employees; inCluding, those 
.' 6 For hospitalization caused by ·.uncomplicated pregnancy, petitipner's. arising from '-pregyulncy~relatedconditions. . ' , .
plan paid 100% of the reasonable imd customary-physicians' charges for de. 

" "But' the ,insurance does not,h,ave to cover ,the'preg,:, ."liv'eryaild anesthesiology, 'an.d ,up to $&00 ofother hospital, charges. ,For 
,all 'other hospital confinemerit, 'th~ plalJ paid. irifull for a sennprivaterOom . '-I1a:ricy:'rela~ed' condi~ions of non-spouse dependents as, 
for'up to :120 days and forsu.i-gic;U procedures; covered the first '$750 of. " 'long':as it exchidesthe pregnancy-related ,conditions of,'· 

. . , . ~ .,', ~, .;

reasor-able and customary . charges for hospital seryices (including general ' 

, nursing care, X-ray exainimitions,and drugs) and C)th~rnecessary services 


.• Interiminterpretiveguidelines 'were published for comment in the Fed
, during'hospitalization; and. paid 80% o,f the charges exceeding $750 for such ',. 'etal Register oriMarch 9, 1979.' 44 Fed. Reg. 13278-13281. .'. Finalguid~~
services ,up to a maximum of 120 days. 'Id.:at 3Hi:-,32a (question'IS); See 

lil)es .w-ere. pUblished, in the Fed~nd Reg;ster on April 20', .1979.' I d.; at ' 
jd'-j 'at 44~-45a:,,<samedifferentiatiori for coverage after 'the ,employee's .,.' 

..:ll Z3804-23808. ,The EEOC exp~ained: "It is 'the Comini~sion's ,desire .. ~ territination).' . . '. " "., .. .' , . .. that all interested partiesb~,made aware of EEOC's view', oftheir rights, .'. ':Thus;'as'tpe Equal Erriploymen(Qpporturiity Commissio'n found ,after-,' :,Ir: and obligations in aqv8.nce of April.29, !979, soth;at they may-be iricomplh .'~ its investigation,"the record reveals.that the'present disparate impact on, 
'1.' an~e by'tl1at 'date.~' :.:.ld" at 23804.' The questiollsal)d' answ'ers: are. male employees ha!l its genesis in the gender-based distinction accord 00 to 

reprinted,asan'll-ppendix to 29 CFR:§ 1604 (i982)., . female_employees iri:the past.""App.37. ',' , .J- •. ...... 
~ . '.. " 1 /' 

'. 
- / 

,j." 

http:past.""App.37
http:April.29
http:were:,trea:te(h:ll.ik
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",,,:.-' . 'Opinion of.the Court ;, 462'U,'S. ' 669 , Opinion of the Court 
I . J 

r,' ,r ,F. Supp:,66 (1981). ' ,It also,'dismissed the E,~OC's'Cf:)l~hpiaint. " 
,ployeesequally." ~ 44 Fed. Reg. 238Q7 (Apr. ,20, 1979).9 ' 

'" " such lW~:.:spouse~~depe!lden~s'o~ '~ale 'and 'female :em"; :,' 
'App. to Pet. forCert. '21a. The tW9 cases w'ereconsoli'dated " ' " 

, on appeaL, -", ,'>- " ",'" 

, ,On September'20~ j979, 6ne ofpetitioher's~ale;piployees 
,c • A'divided~paneL of ,the, United States Counof Appeals for' ~filed a charge With the: EEOC 'alleging that petitioner had 
, the' Fourth, Cjrcult:re'verseq, ,'rea,soning, that since "the comrinlawfully:refused t9 prpvide full insuran~e 'coverage (or his 

party's he~lth in~urance" plan. contains, a distinction based on,wife's :hQspitalizatipn causooby,pregnancy;'amonth laterthe - '.0 

'pregnan~y. that results in-iesscomplete medical coverage for United"Steelworkers 'filed a,simi1ar~hargeoribehalf of other '; / 
individuals." . App.'t5"':18 .. ,Petitioner then commenced an ac- . . . male el1Jpl~yees witn sp~)Uses',tl~aii for.~fe~ale employees With ' 

.' tion in the Uhited States 'District Court for the Eastern Dis~ ~pous~s, it.is imp'ennissible, under the statute.'" -667, F .:2d, 
'trict 'Of Virghiia, challenging the. Commission's' guidellnesiind , at45L ,After ,relie,a.ring ,the, case enb.anc, the court'reaf '\ 

. ::§eeking\both de,claratory and irijun~tive relief.' The, COln-' , firmed the concl1,lsioti of: the panel' over the dissent ofthree, 
, .,..:plaint nanied:~heEEOC, the male employ~e, and,tne United'  judge~ wno: beljeved the statu'te' was intended to protect 

, c, Steelworkers of America "a,s defendants~ " ld., ' at ,5-14.. fe~ai~':employees "in' their' ability or inability, to wor15;'~, and ,:' 
. La,ter the EEOC filed a civil action agrunsfpetition,er alleging ~~' D9t t9 protect,' spouses of male' ~mployees. " ~682 ~. 2cl i13,' 
discrimination on ,the ,basis of. se:x; against male employe¢s in ': (l~82):: >Because the important question presented ,by '!he 

", the company's, provision of. hospital,ization,be,pefits. Id., at., case,hadbeeri decided differently by th~ United States Court 
"~8"'::31. Concluding, that the' benefits, of the new, Act ex of Appeals for the Nirith Circuit; EEQ9 v~,Locklte,ed'Mi88iles ' 
, tende,d:ojily to female' emj:>loyees,artQ not to spouses of male' , ~.SpaceCo.;680 F; 2d 1243 (i982),:weiranted.c~rtiorari: .... 
. employees, the' District ,qourtheld that'petitioner's pbin w~ '., 459 lJ. S.' 10~9 (1982).10 ~ , , )..::..: ' .. ''';', . 
,laWful and enjoined ep(orcemEmt 'oLthe EEOC guidelines " Ultimately the question ,we must· deCide is .wh~tlier peti-, 

:' relating to pregnan(!i henefitlS'foremployees' spouses.' 510, ,'tioner has/ discriminated :against its lllaleemplQyees" with'
.' . ~ _. .' _' .. ' ' ." .w:' ._. ~ 

",respectto their ;compensation~ terms, conditi~ns, 'or,-privi
, , 9QuestiOl122jsequ3Ily cl~ar. :j~reads:, , . . ~ )eges of~mployment:beca~se:~of their sex Within the 'inearung '_ 

. "22. Q. 14ust an employer provide the same level of health insurarl~e 'CO\'·. , ~. of:.§703(a)(1) of Title 'vU:l1 Although ,~he Pregnan~y'Dis~ , 
.' _ _ .: : r • • _ _,;:_= eragefor thepregna~c~-relate'd med~cal conditions ofthe !lJlOuses'Q{ male " 

, : .'employees as,it provides fOl:'its female employees? ,:"" ' .. '. '.', , ' " '.' . ' , . ",' ,"A', ' 

, "A ..:.No. It is not necessary to provide the saine level:ofco'{erage forlhe~ ; ,'tfSubsequently"-the,Courtof Appeals for the Seventh ,Circuit agr~ed'with' 
pregnancy~related medical conditions of spouses Qf male employees as. for ,"", ,,', the Ni!lth Circuit. , EEOO v. JoslynMfg. '& Supply Co:, 700 F. 2d 1469 
female employees. , 'However, where the employer provides coverage for' ':, ",., (1983).' .' " ',~ : " " ',: " .,.,., 

,,,,the medical co~ditions of the spouses of its employees,'then the leyel of '. ' : l1Section 703(a);A2 u.s: C. §2000~2(~)"provides,inp~rtil1erit part: 
';: coverage for pregnancy-related.medical conditions of the ~pousesof male,; '!It shall be an unlawful employment practic'idor,'an 'elJlployer-:-=.' ~, ' . 

employees ,must, be ,the same as the l~velof cp,verage for all other medical, , "(1) to. fail or'refuse, to hire. or disch,arge' any individual, or'otherWise ~o 
conditions of the spou~es :of female e.nployees. -:Foiexample; if t~e'" diScriminate ~gainst'llny individual with' re~peCtto'his compensation" 
employer covers employees for 100 percent' of ,reasonable and customary:; ,. ~terms, conditions, or privileges of employment., because of suchindiv:idual's 
'expenses sustained for a'inedicaicondition','but only 20vers dependent , ( . rac~;color, religion,sex;' or national origin. ; .." " " ' " , 

, , , 'spouses for 50' pe~cent ,ofr~astm~ble and ,customal-y expenses f!:lr theiT .~ Althoiigh th,eI978'Act make~,clear that this l~nguage should be con
, medi.cal, conditions; the-pregnancy-reiated expenses'of the male emploiee'~, , ...'~ ,:5trued to,prohibit'discriminationagrunst afemaleemployee on the'basis of, 

spouse must be covered -,at the flO pE!rcerit lev,el." ,44 F¢d. Reg." at' ": :her oW,n pr~gI1.ancy; it did no(remove or limit Title VII's prohibition of dis
'23807-23808. '. ,.. ' ' , " ~, crimination oil the,basis of the sex of the ~rriployee:-male or femlll~w~ich 

, ..... " . ," . . 

.. 
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. crirriinationAct has clariftedthe' meaning of certaill terms 'in 
/:this section, n~ither:that Act nor' the underlyingstatute~' . 

',[ ,containsa defimtit)D,of the word "dIscriminate.'" :In order'to . 
.,. , ,decide whether petitioner's'j)lan discriminates agaihstmale 
-1: 

r. ,'employees bec~us,eoftheir sex, .we,m'ust therefore go beymid ' 
.thebare statutory .langUage. ' Accordingly,:-we shall.consider', . 
"whether Congress, by'~nacting ~he Pregnancy' Dlscrinllna-' 
.'tiol} Act" J)ot 'o~ly ov.erturned the specific 'holding in,'fjeneral 
.'. Eledric CO. V" Gilb¢rt, 429U~S.:125 (19'76), but also rejecte~ 
· ,the test of discd~natioil employed by'the COl1;rt in that case. 
We,believe,it did'. Under the ptoper't~stp~titioner's plan'is ' 

, unlawful, because the protection it affords to married male ' 
·employee's. is,'.1esscomprehensivethan, the protection it af-'. 
:fo~as to ,man:'ied,.female ,employees. " .' '/ '. ' 

. . '.... . . I. .' _".' : .. .'. . 
,At issue,in General Electric Co. v. Gilbe.rt was theJega.lity, 

,:',Qfadisability phm ·tha,tpt:ovided the company's'employ-. 

, .
-,..;-- ! 

v;
4.Q 	 . 
~ .~ ~ . 

! ~ 

;,.;
", 

. 

',..' , 

,
; , 

.'i • 

). 
~ : 

:I', 

, , 
. . " 

r, 
.£ 'I 

:~es with weekly 'comperisation;durihg period~'of disability 
resultingfroin non6ccupationalcauses; 'Bec~use .the plan ex-:' 

: cluded.,disabilities arising from pregnancy" the District Court . 
and '. the Court Of -Appeals conclUded that if discrimin~ted 
'against fem~e e'mployees. because: of tiieir SeX. Th.is Court 

. J 	 rever~ed'-_, " . , " ". :' , ',,':'~. ". " ,~' .•'." 
After'notingtliat Title vn does riot define:theterm"~dis:' 

crimination," the ,G.Otlrtappljed.'imanalysis derived, from 
. ,cases construing t~e'E,qual ProtectionClaus,e, of th~Four~ 
teerith Am~ndmentto the Constitution> Id., at 133. -::- The .' 

"Gilbertopiriion;quoted a~ length from a footnote in' Geduldig' 
" 	 v. Aiello, 4'17 tJ.S.484 (1974), a case.which' had upheld the 

constitutionality o(exciQding prE;!gllancy. coverage under Cali- . 
fornia's disability jnsurance . plan. ~2 . "Sinc~ it is: afindipg of 

- . ' ,', , '. . . . ~ . . . . 

\Was already present in the~'A<;t. As. we explain infra, at 682-685, peti'
· Uoner's plan discriminates aglrlnst' male employees on the basis of their. 
"sex. -.' '. . ',. ". ' ".' ' ' 

,12" 'Wl1ill? it istrue that only women can beco~~ p;egmin( it does not 

, follow that every legislative .c.\ass,ification concerning' p}"egnancy is ase~· 

ba,sedclas'sification: like those considered.in Reed [v. keed,404' U. R il,: 


" ' 

,j 
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sex-bas'ed'discrimi~ationth~t must trigge~;'i~,a case suchas'~, 
. .\, this, ~'thefindii1g, or~nuhlawful employment pra¢tice under,: 

§7Q3(a)0.)-/' the Court added, "Geduldigis pre~isely in· point 
in its ijolding that- iii exclu!3ion of pregnancy 'from a disability-: ' 

,benefits:. plan providing . g~neral~:coveragejs lJot a' gender
. based' discrimina:tion~t all.'; 429 U. S., at 136~' . 

'The,disse~tersjn Gilbert too~.'i~sue 'wit~ 'the majority's .as~ 
sumption !'that the' fourteenth Aine~dtriE:Hltstandard ofdis- . 
crimina,tion,:,itrcotermiriOtiswitl1that, applicable ,to Title VII.:~,' 

.:1d.; at 154, n'; 6 (B,RENNAN: J.; 'di$senting);id., at 160~161 
·(STEVEN~,.j~', dissenting).13( AS'a matter of statutory inter: 
'pretation, the dissenters rejected, the' COurt'shoiding ,that 
the ,plan's exclusion 'of disabilities caused ,by pregnancy did 
not . constitute 'discrhniriation.' based ,on sex. .' As .JUSTICE 
BR'ENNAN explained', iJ was ,'facially -discriminatory 'for the 
compa!lytp devise "a,ppl}cy~hat, ,but for, pregnari~Yi offers 

. protection forallr~sks,' even those t~~t are'unique,to' men. ~r, 
••.. . -. '-. - • r. . 

. (197i)j, and Frontiero [v. ,Richardson, '411 U. S . .fj77 :<1973)];.. ,NormaL. 
,pregnancy is an objectively identifiable physical, condition with:unique" 

, ,'characteristics.: Absent,a, showing that distillctionsin,volv;ing pregnancy, 
· are mere' pret~xts : desigTled to' effect an. invidious discrimination against. ." 

,,theme~bers ofone-se~ 6r the other;'lawmaker~ are constitutionally free' 
to include or exclude pregnancy from .the coverage of legislation such l,U! . ' 

) . . . .' '.', . . ~. . .'. '.' . 

: . this pn any reasonable I?asis, just as with respect· to' any ot~er phy~ical,
,condition. " . . , '.' .•... ' . 

~" '~.:~.'The lack ofideritity between the excludeodisl!-bility'and gender as such . 
. ~ .. 

under t~is Jnsurarice pr'ograrp 'becomes ~lear,upon the most cursory !'lnaly~ . 
,sis. The program divides,potential recipients into' twp groups-'-preghant ' 
i\'omeQ,and nonpregTIanfpersons;,While the first group isexc.usiveiy " 
female, the second incl~des members'of both's~xes.' '£417 U. S.), at 49,6;.., ' 
~97,n. ,20."429U. S., at 134-135.'- ',' ' .. 

_: 'The priricipal emphasis in'the .text, o'cthe Ged,uldig opinion,. ~niik'~rthe, '
. quoted footnote;,'wason the reasonableness of the State's cost justin~aiions ' : , 
" for the cl~ssificationillit$,insurance.. program: See'n. I:3..infra~ ..' " 
~ " !~As' the :texfof the Ged-y:ldigopinion make,S clear, if! t'val~ating the con
, stitutionality' of Califor.ni.a'sin'surimce program" :the Court focused on the 
· Mnori-invi~ious" character of the State's'll?gitimatefiscalinterestinexclug

ing pregnancy coverage.. '417U. S~, at 496. .This justification. was not' 
,~ie,vant to 'the stat~tory issue presented 'in Gilbert. '. See n.' 25, 'in/ra.·

-- - -- -... . ., 	 .. '~ - ~ - . .' 
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. ' heavilymaIe pominated,'" Id., atl6Q; ·~it'was inaccurate to: ',' 
describe the progra~ as dividing'potential re'cipie.tltsil1to·two' 
gr9ups, pregnal1t women and nonpregnant, persons; becau~e 
insuran~e,programs' ",dew' with future risks' rather than his~ 
toric 'facts'." ' Rather, thEl appropriate classification' was "be~" 
tween persol1s who face a risk of pregnancy, and those wh~ do '.'" 

, ' 
r not." 1d:, at 161-i62,·n. 5 (STEV'ENS,';]., 'dissenting):: .- 'The - '" 

company's . p~~n" whi.~li was intended to provide' employees 
with protection ,against' the:, risk of imcorripensated, unemploy~ 

:,l; ment caused .by' physic~l disabilityi,dis~rimil18ted on the basis:" 
of sEl~by giving-men pr9t~ction -for all: categories ,of riskbut·,

.';!: 

~ving_:~om~norilypartjal,protection:,;Thus,the ,dissenters' . 
8l?serteo that the' statute. had been VIolated because condi
t' . f . I ,. , "~' . .. . . '" : " 

,J,0":so ,e~p OYJ:ll~ntlor fe~ales ~erelessfavorable than ,fo:"., 
SImIlarly sItuated males~ '.,: ,:,' " '. ..'~ " . ' . 
"When,Congress-amenged TitleVn in'1978, it unambigu

. ~>usly expresse~. its~'disapI?roval of· both the holding al1d the 
•• I, , reasoning 6fthe Couh,ih the Gilbert decision., It incofpo~ 

i 
~ . 

rated a: new subsection in the j'definitions"~a Ii' bl "",[f] r
th " . . /. '. " , . ", , ... ' . pp ca e 0_ 

, e purposes,of thIs subchapter ... 42 U.! S. C.§2000e (l~76 
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· 'Proponents' . of' the bill repeatedly' :emphaslzed 'that, .the . 
· Supreme 'Couri-had erron~ously in~rpreted'cohgressiohal 
intent and~th~t.aniending,.legislatio!l was necessary to re-, 
establishthe·pr.inciplesof :':Fitle VII Jaw' as they'hf\dbeeh 

• linderstood prior to:the (;ilbert'deCision: . Many of them '. '

," ~xpresslyagreed .With the Vi~ws of the dissenting Justices. 17· 
. " ,As. petitioner argUes,congres,sipnar dis~ussion focused ·on 

'\ ), the needs ofIenialemE,!mbers,ofthe:work {orc~ r~ther than, 
. 	 . :spouseso{male'E!mploy~es,' This doesnotcrea~ a"negative /'" 

inference"]iIriiiing the scope ,of the Act, tQ, the sPE.!cific])ri;>b:
lern that motivated 'its enactment. "See United states v. 
. Ii: ", ",<. '; .... . '" . 'i,j 

.Jq,.,~t 7-8 (,the bIll IS merely reestablishln.g thela~ as It was un~er-
stood pr19r to' GtlbeTt by the EEOC and:by the l()w.?,( courts"); H. R: Rep.

,', 	 No. ~5-948,8upra,at,8 (same); 123 Cong~ Eec. 1058f (1~77f (remarks of 
Jiep. Hawkins) ("H.R. 5055 does.not'really add ailYthing to title VIlas I 
arid,) believe1:!nost"ofmy colleagu,es iri'Congre~s when title VQ was en~, 
acted ,in 1~64 and amended in 1:9~2, Ii~derstood ~heprohibition against sex 
d~scrimination in:elllployroent., ::For, it:s~em.s ?nlY.,comm?nsense, that 
smc~o~l;.v: wom~n ~a~ ~ec~m~. pr;gnant,. dl~cr~mmaJlOnagamst.pr~gn~nt ,
people IS necessardy dlS!!rUmnl!tlOn agamst women, "and th!lt forbJddmg
discrimin~tioh basen on sex therefore clearly forbids dis~riminationbased, 

, ed".Supp: V); !~he .firSt- claQ:~eof the Act state_s, qUite sim~on pregn1111cy"); id:, ~t 29387· (remarks ()f Sell.'Javits) ("this bilHs simply , 
'ply: /'The terms 'because, of sex' or "on' ethe' basis' of sex',' corrective'legislation, designed'torestor~ ~helaw ~threspect to,pregnan,t 

inClude; butare'not:liilrlted to· because .0foT' on'. the basis, "'omen emplo;rees, t~ th~ point w,here it wa,s lastyear;before the Supreme " 
ofpre~~ncy; childbirth; or tebited medi~a(' conditions'." ) , .Cou~'s ~ecisi~niri Gilbert. c'.");'~.,'at .29647; ~~~,at.29655 (rem~ksof,' ,
'§ 2000e-(k).14~ The HouseRe' ort' t· t 'd' "It' th C .' 't-,' "'" ·.Sen. J~.VltS) ( What we ar~ d~m~ IS leav.t.ng the sl~uatlOn the-waY,lt was 

" 

. , . " ."'. ... '. p ,~a e . ". .18,e. om'!ll. ..' '. before 'the Supreme Court deCIded tl'!.e GIlbert case-last year"); 124 Congo ' 
,tee s view tha,t the dIssentmg JustIcE;!~correctlymterpreted. '." Rec: 21436 (1978) (remarks of Rep. Sarasin) ("This bill would restore 'the 
the Act. "15 'Similarly, ·the .sen~te R.eportquoted ~passages .' '; .' ii1terp~t8tion'of title ViI prior to that decisi6n")., .".' "',,' 

'; froni th~tw~di~senting opinions; stating that they "correctlY . ~,For statim:lerits.e~pres-sly approying the views of the diss~n.~ing Justices 
ex'press hO,t~' the prin~iple ,and' the:"ni~aning 9f:tit}e,_VII'." ", ,; -'. that pr~gnancy dis~ri~iria~ion is d~scrimination on ,the. ba~is of sex, see: 

" • ,. < , Leg. Hlst., at 18 (remarks of Sen. Bayh, Mar. 18, 1977" 123 Cong., Rec. 
.... , 8144); 24 (remat:ks'ofRep: Hawkins, Apr: 5,1977, 123 Cong. Rec.10582); 

l' Tht{l)1eaning of the fu.st clause is' notJimited by t'lie specific langtlage in ,?i JremarkS ofSen. 'J,avit~, .Sept. 15, 1~77, 123 Cong.. Rec.29387); 73 (te- ., 
the second clause, which explains the appilcation ofthegenerafprinciphito 'truirlciQfStim. Bayh, Sept.-i6, 1977; 123,Cong.·Rec.,29641); 134, (r~marks o~ 
wotrten.employees~ "', ';' ," ,.' _' , ': " " Sen, Mathjas,$ept. t6, 1977; 123 Cong. Rec. 2~-29664);168'(remarksof 

, 16 H.: R. Rep. N0., 95~948, p. 2 (1978), Leg;slative Histo'ry ofth(rPi'eg.. 
i~ 

" '.: Rep, Sarasin~ July 18, 1~n8, 124 Cong.nee. '21436). :See also Discrimina-' 
.' .,/., , ' .'. . ,.. - ' 

nancyDiscrimina~ion Act of t978'(Committee 'Pri]1t 'prepared for the sen · tion on the'Basis of }>regnancy, 1977·,. Hearings on S. 995 before the Sub
", ..  . ate Commfttee:Qn Labor and Hpman Resources),p.J48·(1979) (hereinafter, 'committe~ on: Lahor ,of the' Seriate Committee'on E:qrmm R~souices,95th ' ~- < -' L,eg.Hist.). ..,' . ;' . " " ~, .. '.' , . ·,Cohg., 1st Sess., 13 (1977) (statement of Sen. Bayh); id., at 37, 51 (state- ' 

16 S. R)~p. No. 95:':331, pp: 2-3 (1977), Leg. Hist. ,at 39:-49. "ment'of Assista'nt Attorney GEmeial for Civil;Rights Dre\\,,S. pays). ' 
, " '..: . ' .'. .. ,', 	 . ~ - .' '. 

.:' ~, 	 ',; . .,J' : ,'.' ~ 
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.,' "Opinion of the Court " 462 U; §> 

'/Tu~kette;;,45::tu, ,So 57?/591 (19~i).Gf.McDonal(J v.,Sdnta. /, 
Fe~rrailTran8p. Co.; 4~7 U. S. 273"285.:..296}-1976).18 , CO,n. " 

~,gressapparently assumed' that existing 'plans-:-that'included' : ' 
,:'benefitsfor dependents 'tyPically provided no less pregnancy- ' , 

related c9verageforthewiv'esofrriale~mployees than th~y 
-.., 	 did .for' fem.ille e.lIlploy-ees:l!i" ''Wb¢n the question of, differen

tiai'cojerage fordeperidentswas'addressed,in the Senate Re.; / 
" port, tlie"Cmnmitteeilldicated that it should'beresolved "on 

t~e ljasis of eXisting title VII,,~rinciples.":20': ,Th,e ~egislative 
, . • ...•••.• r _." ." .-. ':. • ,.! 

18 In McDonald, the Court held that,42 U. S; C. H981, which gives ' '" , 	

, , 

peI'$o~s within thEfjurisdictio~ of the United States ._,; the same right in 
i'.. ieveryStateand TerritOry,to make and enforce contracts .. : as is enjoyed 

'by white citizens," protects whites against discriminatiori,on the basis 'of 

" race ~yen though the"immedia~e impetus for the bill was the neceS$ity' for~, 

fu.itherrelief of the constitutionally emancipated former Negro slaves;" 

,427, U.S., at 289; , • '" "';'"'' '" " 
, , 19This, ote'QuTse;' ~a~ true 'o{petftioner.'s planpriorto'the~nactm~nt of ~ , 
the statute.' See 8upra, 'at 672.· See S: Rep.,No. 95-331, ,8uprcin. 16,at'· 

, ' 
6, Leg: Hist., at 43 ("Presumably -because plans' which p~ovide comprehen; 
sive. medical coverage fOl'spo,tises'ofworneri employees' but not spouses (If 

; male employees are rare, we are not:a~~r,e .of any 11tle VIIlitigation con· . 
'.' ;cerning shch plans.. It is certainly- not ,this'cominittee'sdes~e to encour· ' 

age the institution. of such plaris~');' 123 COng.Re_c. 29663(1977) (remarks of 
~l Sen. Cranston); B:r.ie{for- Respondent 31-33, n: .31. ,'~'., . 

~-"Questions were :nUSed in the oommittee'sdeliberations regarding, how. 
this bill would affect medicarcoveragefor(Jepe,ndents ofemployees, as.op:.' 
po!!ed to. employees 'themselves,. In thiscc;mtext. it must be remembered 

/, 	 that ,the. basic. purpose-of'this' bill\s ~to protect women"eniployees,' it does . 

-' 

; ,\ 
',not alter the basic pri.nciplesof title VII law ~ regards sex discrimination~ ,. 

" i 	 Rather, tl}is-Iegislation clarifies the definition of sex discrimination for title ,-, 
VIipurposes.. Therefore the ,question in regard t6 ,dependEmts'beneftts .' ." 
would .be,determined 01) the basis of existingtitie VII principles.'! ,So Rep... . ' 

:," . 	 No: 95-331, 8upra n.16,at 5"-6, Leg. Hist.,at42-43.,· .~ 
~ ... 	 ~~~''Thisstateriie~t does'not imply that th~' n~w~st~tutory'definigon has no ap
,j' 

, plicability;'it ,merely 'ack.n9wledges that the new defini~ion d.oesnot itself 
/', ~ resolve the question.' ' ' '.' . ' . . . ' 
~<t , 
.. .~ . .: The dissent quotes e~tensive ,excerpts' from'~!l ~xchange .~~ theS-eriate 

. floorbetween Senators Hatch"and Williams.' Pos.t; ,at692~693. Taken in. 
'" cOJ:lte*i;this colloquy clearly d~alsonly with the seCond clause of the biD,.~ 

n. 14, supra, and Senator Williams, the'principalsp'o~sor oftheJegislation.
, , ", 

addressed only thebill'lf effect o~-iricome main~narice plans.- -Leg. Hist. 


, 
:1: 
-t 

" 	 ." 
-' 

" 
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':conteit mak~sit clear'that Co~gr~~S ~as,not iller:b~ refe~-' 
.)" 

. ring to' the view,of:Titi~ VII'reflected,in thisCourl's Gilbert' .. 
.. ,:opinion.Proponents;of the legislatiQn stressed through~~t 
, , the debat~s thatCongress .had always intended to. protect,all " 

"individmil~ from' sex,discrimfmition in' employment~includ~ 
,ing but hot lilnited to ;pregilarit wome,n workers".2l'Against 

_. • _ • -," .'. " f .' • 

',at 80. Senator Wimams'fir~tstated,jn~esponse t~Se~a~r 'Hatch:'''With, "~, 
~rega~.to' more' mainten~rice plans: for, p~gnancy-r~late9,disabilities,I ,d~ 

;, not see now this langUage c.ould be, misunderstood;" " Upon further inquiry 

from Senator Hatch, her~plied: "If th.ere is any 'ambiguity, ,with regard to' 


, 'income mainte~ancepl~ns,I c~niiof s~.e' it;'; At the: end 'Of the ,~arr;t~\re-
, sponse, he stated: "It is narro.w!y drawn and would not give'any !'!mployee 


th,e rigtit'to obtain iiuiomeml:l,intenance as a result of the pregnancy of 

" , some,one who is not·an employee. ': 'Ibid.', These comments" which Clearly, 

, limited the scope of Senator Williams' :responses,are omitted from the dis~ . 


serit's lengthy' quotation,post, at 692":'S93. ,,' ',,' , ' " 

',' :, Othet:omitted portions of-the colloquy make clear that it was logical to 

. : discuss the pregnancies of employee.s' .. spouses in coim!,!ction ~thihcome . 


maintenance :plans; Senator Hatch',asked, "what f:r.i\lut the. status of a: 

>' woman coworker ~ho is not pregnarit but r:ldeswith a pregnant :W.oman and '" 


cannot 'get to work once the pregnant female 'commences her<maternity , 

, leaveor'the ~mployed mother who stay~ home.tonurf3e her,:pregnant· 

daughter?" ,Leg. Hist., at:80. '. ,The referencetc) spouses 'of male !'!mploy-,


'-", ees mi1stbe~tiildersti>od in light of these hypoth~tical questions; it seems to 

address the situatlortin which' a male employeewish~s tOtak~ time ofifrom 

work beCausehi~ wife is pregnant. - ,. ':'' , 

, ,:' See, e; g., 123 Cong. Rec. J5:39(1977)(remarks of,Sen. Williams) ("tne 

,Court has ignored th~ congressional intent in enacting title VII. of the Civil: 

.RightS Achthat,intent waS to"protecfall ~ndividuais from unjust,e,mploy-, 

menf discrimination, including pregnant' workets"); ,id.;,'at ~29385; 29652. 

In lig-litof statements,;suc,b' as these, it would be anomllious'to holdth~t 


, Congress provided that ,an empl(>;yee's, pregnancy is, sex:~ased,' while, a
spouse's pregnancy, is gellder-neutraL., "'.' .' . >"" ". .'. . 

, During: th~ course of the Sen'ate ,debate on th~ Pregna,ncy D!scriminati0t:t. 


.Act, Senator Bayh and Senat,orCranston both, expressed the belief that the 

':' new 'Act would'prohibit theexclti~ion.ofpregnam;ycoverage for ,spouses if 


. ,spousgs were otherWise fully ~overedby rul'insurance 'plan. See :i~., at,. 
29642, 29663.Becaus~ our, holding relies on the 1978 legislation orily to. 
the extent that it' tiriequivocallyrejected ,the Oilbert de~ision"and ulti
:mately'werely 011 C!ur understanding of, general TitleVU'prinCiples, we 
attach nom~re'significance to these twosta~ments th;m ~the many~other 



t~ 

',i 

~> 

o " 

!:: 
" 

',

.. 
..; ,,\ 

. _'-' i 

."'~ 

" 


1" "~ 


., ~. 

" 

682" , , ,OCTOBER TERM; i~82 
.~ 

'Opini~n of th~,9ourt:',:' . 462 U. S, > 
t 

~ , thIs background' w~'review the'terms of the amend~d ~titlite .,' 
to decide' whether 'petitioner has' uplawfully, discriminated' 
ag~inst'its male employees. , . ' ,', . _,c" " . J , " '.', '., " 

- • ' •• - + 

'II 
" .Section703Ja) makes'it ,an: lJnlaWful, employmEmt practice', 

for an, ernployerto '~discriJ}linate agajnstanyindividual with 
respect to' hlscompens~tion,: tel1l1~,"conditions,o:t:'privileges 

. 'ofemployrrien£, because of such 'itIdividual's 'race, :color, reli~ 
, ',: ,gion, se,x,or nationa, origin :.' .." ... .42 U. 8; C. §2000e-2(a) .' 

(1-).: .Health insurance and other fringe' benefits .'are "cori1~ '., 
.pensation, terms,coilditions, orpri~ileges' of. employMent:" ,:' 
Male as.:weil as ,female employees are protected agaJnstdi~~' , 
'criminatioJl.~ Thus';"'if a private'e'mp,loyer were~to' provide 
complete h~althin.Surance cgveragefor,the dependEmtsofits ' 

, 'female employees,aI)d, no coverage at:all for the dependents 
o£its mal~ employees, it WOUld: violate Title yn.22 . Such a.. , 

comments' by b~th' 8enat9rS and . Congtess~e'~ :<lisapproving the. Court',s 
reasoniJig and coriclus ion in ,Gilb:ert:, See n. 17" sUpra.~ . 

22Consiste'ntlysince 1970 the EEOC has ..considered i,t unlawfurund~r 
Title VII for an errlployer to provide diffeient insurance coverage for

,'spouses of ~ale and'female employ~es.: 'See 'Guiaelin~s On Discdmil1a: 
"tion Because i>(Sex, 29 CFR n604.9(d) Cl982);' Commission bec~sion 
_ No. 70..:.510,' CCH EEOC ·Decisions 09J3U16132 (Hi70) (accident arid , 
~ickness insUran~e); Co!nmission Decision No.)0,:,513;,CGH EEOC'J>eci: ' 
sions:(1973) ~ 6114 (1970) (death-benefits to surviVing spouse); Commission 

" Decision No,70":660,"CCH EEOC Decisions (1973) 11 6133 (1970) '(health 
hlsurance); CommissI"on Decision'No. ··71':'1100,.:CCH EEOC Decisions . 

. (1973)-16197 (1970) (gToupinsuranceY.' .,' ,'.. ',' "'c, " 

:' Similariy, in Our- Equal ProteCtion Clause: cases we have repeatedly held 
tha~,' if the spouses,of femaleemplbYE!es re~eive'less favorabl~ treatment. 

, in the provision of benefits, the practice discriminatesnotop.ly 'against
t,he: spous,es . but' also against t~e femaie em~loye~s' on the~basis 'of sex; 

, . Frontiero v: RichardSon', 411lt S~677, 688 (1973)(opinion of·BRENNAN,' 
'J:)(iricreasedqu!Uie.rs'~llowances ahd'medical and dental benefits); id:, at 
:'69i (POWELL, J.,·'concurring injudgment); Weinberger v. Wiesenjeid,420
'·u. S. ()g6,' 645 (1975) (Social Se~urity ,benefits' for surviving spouses);.see 
, also id., at654~655'(POWELL-,J.,concurringj; Califano ~v. Gol(j,!arb; 430 

'. '., ..:. ,....." 

, 

-

", ~-,. 

" 
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practice, would not pass ,the simple: test of Title VII 'dis: .' 
'. crimiriationthat we enunciated i,n Los Angeles Dept. o/Water ' 
· & Power;y. M anhart;A35 ,U; S.' 702, 711(1978), :for, it would 
treat a male employeeWfth dependents "'in a mailh~rwhi(lh 

. but for that person'ssek,would bE;' ,dU'ferent."'23' The ~ame':' 
'; . ' resultwQul<Lbe ,reached :even if the<ma~:nitude ,of the dis- . 

,', ,:-, ~ ctimination were smaller.,: :For'exal11ple;~ a plan that pro
" ,vided ~complete 'hospitl!li~atiQn cover;;l'ge for thespouse$ , of, 

female' employees but did. n9t'c.over spou~es_()fmale ~mploy- . 
_"e~s wherrthey h~d:broken'bones:woulg violate TitleVUby 
·discri~hatirig against male employeeS. ' 
" Petitionet'spractice, is just as, unlaWful. ' Its plan provides 

~: limited pregnan~y":relat~dbenefits'for,employ~es"Wives, and 
" . affords more ',extensive coverage ior.ei:nploy~es'spouses for, 

all other medical conditions requiring)ospitaliz!ltlon. 'Thus 
, r' 

U.-8;'I99, 207-208 (197;) (opi~io'~'of BRENNAN,}.) (Social Secu;ity"bene-' 
, . fits f9r surViving ,spouses); Wengler v. iJruggis{s Mutualln8: ~Co,~ 446 , 

U. S. ~42,;147 (i980)(workers'-compEmsationd~ath b,enefits for ~iJrviving ,~' 
. spouses). ~. " ...' _ '. , ' .' ': : _ 

',,' ZlThe,Manharl case was, deCided several monttts' :before the,'Pregnancy 
~-Discrimination'Aciwa.s passed .. , Although it wa~ note~pressly ,discussed ." 

in theJegislative history, ifset fortIi some of the "existing title ViI,princi- .. c ' 

· pIes'; on which CongTess relied .. Cf. Canrupi:v. University o{Chicago,441 : 
U. 'So 677, 696~698 (:i979).~ Iil Manhart the Court struck down the ,em- ' 

. ploy,er's' policy of requiring~female,employe~s to make :largercon'tribittioris . 
,.~ to,its'pensiortfundthan male employees, because women as a ,class tend to": 

~ve longer thini -men. "'-. '!: '~,. ." ' I, ' , .' ',' 

"An employment practice that requires 2,000 in1!;vidul:!ls to contribute· " 
more money ,into a'fund -than 1.0,000 other employees, simply because eac!:t" . 
of thelllis a woman, rather than 'a lllan, is in direct' conflfct with Doth 'the· 

. langUage and the policy of the' Act. '.Stich a practice does not /pas~ the'sim- . 
, : pie. test of whether the eviden!!eshaws~treatmentofa person in, arrianne'r: 

which but for'th~t personjs-s~x' would be dlffere.nt.' . 'It constitutes 'dis
. ,cr,iminatiori and'islmlaWfur,uhless exempted by the Equal Pay Act' of 1963 

or some otheraffirinative Justification.", 435'U. S., at7i1. . ,.

'The internal:'quotati6-n ~aiJ.from' ~evelopmeritsil'l, the Law ; Employment , 
· Discrimination and '!lUe VIr-of the Civil Rights Act of 1964, 84. Harv'. J .... 

Rev. 'i1Q9, 1170, (1971j~ .', . . ' . " 

;", 

I 
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.' .' ~ employee, .iLfollows)nexorablY,tl,latdiscriminatiolJ ,-again~t- , 
fem~le', spouses in' the' p~ovisiono( fi:in'ge benefits k also :. 
discrimlnatiOIl agairistmale eiriployees~ :CC 'Wenglerv. ' , .' 

" . Drui}gists 'Mutiuil. Ins~. CO~'j 446..D .~. 142, J47(!980),~25 By:' i 

. 	 7 " . ' 

" 24 This policy is~nalogous to the e'xc'lusion,of broken b~n~s .for the wives' 
:, .of maJeemp!oyees; except tliat both employees' wlves'angemployees'hus-:-' ,- ,,' 

. ,: bands may suffer, ,broken bones, but only employees' -wives 'can become,'., 

'
" 
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, making'dear that ~n erriploy~r 'cou1.d riot~'discriinina:te on: the' 

basis ofan'einpI6yee's pregnancy, Con~ess did not erase the 

original' prQhibition against discrimin~tlon on the basis 'of' an, ' 

~mployee's,~sex; ".' " " : " , ' 

, ',Inshort,' Congress' rej~c.tionof t~~ ,premises of General 
Ekctric Co;~v~ 'Gilber{forec1o,ses any clai'm that aniIlsurance 
program excluding pregn"ancyc6verageforferriale ~eneficiar~ '-:

,ies' and ,'providing, complet~ ~o.verage ,to '~imihirly situ~ted' 
"male :beneficiaries does not discriminate, on the basis of sex.' 

> • PetitiOriet~s plan' is the' m,irroi' image .of the plan . at issue. in .... 
, ,'," Gilbert. 'The 'pregllaiicy limitation in this' case' v'iol;ttesTitl~ 

·VII by ·discriminating, again'st' male, employees. 26 ,;"

. The judgment of the Court of Appeals is .'. 
• ~, • -;'"" -,~ I 

-r" Affirmed: 
:). . 	 ~. 

, JUSTICE REHNQUIST, With whom JU8TICEPOWELL joi,ns;,:'
dissenting. "_:,.' , '.,' , ,..,' " 

",t~Ge;;~r~l Electric' Co.v. Gilb~rl,~429U.: s: i25 (1976), w~ . 

held ,thafa:n exClu,sion ,Of pregriapcy 'from a djsability"oeneftts' 


·c~rding· t~ the 1978 Act, di~~rimin~tio~ "'o~ the basis of ~~x;" '~he exclusi~n . ~ : 
'affects·male ~nd fem~le employees. equally since'bothmay have pregnant 
· dependent daughters: ThecE.EOC's gUidelines permit differentiai treat": 
"ment ofthe 'pregnancies ofdepenrlents wh..Q,are not spotises .. See.44 Fed. 
· Reg. 23804,23805,23807,(1979)." ... ," .-.' . 

. -')

_MBecause'th~ 1978 Act expressly states th~fexclusion of pregnancy cov

erage is gender~based discrimination on its face,-it eliminates anyrieed' to" 


• consider the average monetary vall!~ of the pl~n's ,coverage to male and fe- . 

~aleemployees:, Cf.G'ilbert, 429, U. s., at137~140.' , ,',' , 


Th!'! cost· of providing complete health insur_ance,coverage for the depend-, 

ents of~ale employees, including pregnant wives, might exceed thecostof·, 


. '. pregna'nt.·, ' ,"" . ,"', ,~',. proViding stich co~erage for the dependents offem~le'employees. r But al
, 	 • 25 See n. 22, supra.· This reasoning does not require that 'a inedical'insur-' ' 

ance plaritreat thepregnanc.ies of eIttployees~ ,wives the same as the'preg- ' 
nancies,o,f female employees ...For example; as the"EEOC.recognizes,; 
s~en. 9, 8uj:rra(Question 22), anemployer l11ightprcivide f~llcoveragefor" 
employees aQdno c~verage'at all for dependents. '., Siinilarly, adisabjlity' ':' 
plan covering employees' c_hildren may exclude or limjt maternity benefits. 
~lthough the disj~inction . between pre~ancy ahdot~er 'conditio~s is, ~c' ,; 

" though that type of cost differential may properly be analyzed in pa!jsing on 
"thecons~itutionality 'of a St~te's ,health' insurance plan, see:Geduldig v. 

, . ,.Aiel/o, 417 U. S. 484 (1974), no.such justifi<;ation is reco~iied under1)tle. 
'. . VII once discrimination has been shown. Manhart, ~35 U. S:, at 71!)-717; : 
: 	 - 29 CF~ § 1604.9(e) (1982) ("Itsliall not be a d,eferise under Title YII to a 

.charge of sex- discrirri,~nation' in. ben~fits, that the cost /of such benefits i!j 
;greater with ~e~pect to 'ones~x than theoth~r"). . . ,. , ' 

... 
"1' 

'. I' ': 
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,thehusbarirls'offemale employ~es receive a spec,ified.levelof 
. ~I 

" ~'. hospitalization. cOVerage for ~ll .conditions; the' Wives of male " . 
,employees . receive . such' CO\7erag~ . except for "ptegllancy- ' 
'~related . conditions. 24 '. Although Gilbert concluded~that an 

otherwise .inclusive 'plan. that siIlgl~d.·out, pregnancy-related, 
,benefits 'for exclil~ion was:'nondiscriininatory on its face, be:' 

,cagse' only women ca:~ become pregnant; Congress has' un-' 
" 'equivocally rej~ctedthat ,reasoning. ,,·The 1978 Act makes . 
. clearthafi~isdisct:imin~toryt~treatpregnancy-relat¢dcondi- ': . ',,' 
'tions less favorably than other Illedlcal cohditic:>n!;:" Thus peti-. .,.; 
'tioner'splari unla:wfully' gives inarriedmale' employees:a:bene:-.:. 

. - . fit pa<:~age fortheir d'ependents that is les$ inclu,sive than the 
.~  dependEmcy coverage proyided to:rriarried femaleeinploYees., 

1.. .' There.is no merit topet,itiorier~!;argum_ent that the::prohi
. biti.onsof Title 'VIl dO~notexterid to discrimin~tiOIl against'. 


/ pregnant spouses, becaus'e ,th~' statut.e applies only to (jis
.. "> . >ci'imination in . employment. "'A two~steparialy!;)is_demon~ :' 

strates the..- fallacy in this contention; ,The Pregriancy~Dis~ . 
cririlination:!ct has ,nQw;'in~de clear that,foraUTItle'VI:I,' '< :'.'; 
purposes~ discrimh1atjon based op.;,awomail's',pregnancyls, 

.• ". :on its face'; piscrimiJiation liecause of. her;.sex:·' ,An:d since t~e '.. 
.~. " .'. sex of the' spouse, is always, the, opposite o(the sex of the' " 

::.-<;~ 

,
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,REHNQUIS1\J,:' dissenting. 462 U.S~ REHNQlJIST, J., dissenting 
~ - -, "-' - ..., 

"t " .., ,w

" ,plan is not discr1miI1atioll "b~causeof [an] individu~l's ...>, I!-l~a casepreseriting a.relatively simple question of statu- ' 
" sex~' .within the meaning of Title'VIl oftpe CjvilRights,Acf toryconstructiQn,' the Court .paysvirtually no atten~ion:tO~,

of 1964,'§ 703(a)(~);'78 S£at.~ 255, 42U·:'S.' C. §20,OOe':2(a)(l);} 
. t ,the' hmguage ofth~, Pregnancy Di~crimiJ!ation Act or .th~ ,

In OQt .vIew,' .therefore, Title VII.waS not violated by ~n' legislative history;pertaining to 'that language.. -:The Act 
. employ¢r'.s dis~bility plan tpat provIded all employees With prQvides in relevant part: '. 

" , 

.. ; 
nonoccupatio'nal sickn~~s· and ~ccident benefits, but excluded 

··"1 '}The terrris "'be~ause 9'f sex' or 'on ,the ba,sis'of, ~~x, in-' 
Under our decisionJnGilbert,petitioner.'s otherwise inclusive, 

, from the plan's 'coverag~ dis~Qilitif;;s arising'from pregnancy: 
. "clude, ,but are not :liinited .to,. because 'Of or on the . basis , 

benefits planthate:x;cludespregnancy beriefits .for amaleem-' ' -. " .. ',of-pregnancy, ¢hildbirth,' 'or, related medical conditions; 
. : .' 

ployee's 'spouse· clear"Iy. would~.not violate, Title' \TIl.. For'a . ,_ and women affected by prE!glianc;r, childbirth, 'or r~lated, ,\. 
differEmt'result to obtain, Gilliert would have to be judicially, ' . medical conditions ,shall be treated the saine-for all 
ovelTUled by this Court;" or Congres~ would have to legisla ." employme~t-related purpos~s, inchiding receipt .~f bene
tlveJy ove~le_our gecisioriin its entirety by·:amending Title fitS under q-inge )enefirpl,"ogr~ms, as other persons' not 

, so. affected"but . simiiar in then-, ~bility .or inability to' .VII. " " ,,' , ,..:'" ", 
':, ,. Today;,the' C;ourt; purports to 'firid the latterby.relyingon ':work. .~ . '." 42,:U: 'R·.G. §?OOOe(k)(1976ed., ·Supp. V). 

I .. _. .,.',"_.j - :the PreinancyDiscrimihatiQnAct of 1978,Ptib. L.c95-555, 92.~. 
The CoUrt' r~~o~izes that this provision is' iner~ly defini-' . ," ··Stat~ 2076; 42 U. S. C::§ 200Qe(k)- (i976:ed:; .Supp;· V), a stat~. 

, : tlonal an'd that'"[u]ltimately the' question. we must decide'. 
. ~ " " '. ute that plainly speaks only offemale'employ'ees affected: by ...' 

. is·_whether 'petitioner .has, disc:riniinated against "its', male. ~ ,pregnancy' ands~ysnothing 'about spotis~sof maleeinploy~ ': " 
employees:~; . Qecati~e :of, their l?ex ,withfu the nie'~riing of " . "ees.2 

· Congress, of cours~,·was free to legislatively overrule 
·§70~(a)(1)"of Title VII.···4nte, a,t' .675. Sectio~ 703(a)(1),:, ,Gilberl in whole or ih pan, arid'ther~:i~ no question but ""tiaf' ',' , ·provid~s:ln part: . , . '., '"..'/"

".. ' the'. Pregnancy ,Dis~riminatio1) Act. inanifests corigressionaf 
.; ~" 

.". ',.' '. "dissatisfaction with the result ~ereached in Gilbert. ,But I' "It shall b~ an unlawful\ employment}~ practic~ -for an 
think the CQurt, re;:tds farinore .into th~Ptegnancy"'Di~- . -, employer.; : ,'toe.fail' orrefuse:~;to: hh·(;' ~r:to discharge" 

:~ , ,crimination Act tp~n Congress. put' ther~,:and' th~t therefQre any .in4~vid.ual, or otheI'\Vise to discriminate against any 
, i~ is'the Cpurt, 'andnot Ccmgress,"whi,chisnow ovei'l1!ling: indiyidJl~ll ,With respe,ct to' his ,compensation,. terms,,". 

.~; ~., Gilbert.' ,', .• ' " ' _. -- ',' '. , 'condition~; 'o~ 'privileges ofemployment, because 'of suCli'. , ' :.. 
,~' individual'srace,'color,' religion~ sex,'.. or nationa.1 origin· . , '. 

I trl,Gilbert"ttle Court did leave open thep~s~ibility of a, violation where , 
! " .... " .42U~ S. C; §.2000&-'2(a)(1); , " '." (", 

~ , ./ .. . , . .~there is a Sllowing"that'''distinctions involving pregnancy are mere pre
ft· texts desigile,dtoeffe!!t an in-vidious discrimination against.memberS of one .' It is'undisp~~Qthat ip, §703(a)(1) th'e word, "individual'" re:

sex or _the other.':" 429 U.S., at~35 (quoting Geduldig v. Aiello,4li: fersto an employee or applicant.foremp,1oYment . .:.: As )nodi-' .U. S:,484, 496-497, 1i;2Q (1974));. '. . --, , 
,fled· by the m$t :clause'Of the'definithjnal provision of'the . 'Byrefe~ing to "female employees," l~onotint'end toiinpiy thatthe , 


Pregtiancy Discriminatiim ACt do~s. not also, apply' to "feinaleapplicants . ' 
 , "Pregmincy Disci-imi,n~tion Act, the proscription:in §703(~)(1) 
for em~lo~ent.!~ "I simply use'tJ1,e former-ryference as a matter of. i~ for· discrimination Ijagainsf;my individual . ',', because of 
convemence. , ' . , sil(~h iruJ,ividjJ,al's ~ ; ~. pfegrwf!£y,chjldbirth, orrelate-d medi

') . 
• ~ I , t 

., 
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cill: coilditions;": This can onJy be read as-referring' to the 
:, pregnancy of an employee. ' - : ~ " : ' 't. , 

That' thi~_result was noL imidvertent on the part of Con- )
gressis-imide very evident 'by Jhe ~econ(clalise~ofthe Act', 
li;\nguage thai' the, 'CO~l1't essentially ignore~ -in' itsopiJl\on. 
When ·Congr,ess.iu'thisclause-further exphiined th~ proscrip:- ' 
tion It was creating ,by saying that "women affectecLby preg- 

:11 ~ nallcy t. ,shall be -treated, the: same ~ .~. as other pers()I~s not' 
S.o affected but similar ,in their abilityoriniLbility to ,work" ito, 

'. could' only have -been referring to female (}mployees'~ -· The 
. ,'Court of Appeals below:~tands'alonehithinking otherWis~.3 

_ The_ Courtconc~des that this: is a ~orrectr.eadiilg ofth'e sec~, 

".' 

,-,. ~. 

\; ~nd Clause.: Ante, a~ 678, n~ 14; .-, Then: in an apparent effort 
,to escape the impact of ,this provision, the Court asserts that ' 
"[t]he-mea~ing'.ofthenrstclau8eis!:lot·limited by the sPeCific' 

~'. l~nguageiil- the second·chius~.", Ibid.', J do not disagree: ' 
, . But this conciusion, does not help,the.Court, for' as explained 
i; above,j~hen tht:! d~finitional'provision ofthe~first Ci~use isJn:~ 

s'erted- ill § 703(a)(1);)t, says the very ,same thing:' the -pro
scription added to~Title VII app(ies only 10 female employees .. ' 

-The' plain language 'of{hedPregnancy:Di~cri~ination- Act 
leaves lfhle room fot,Jhe Court's conclusionth~t,th~ Act was", 

I , ' ~- ~. ~ , ,_. • 

, -' 
,~SeeEEo.Cv. Joslyn' Mjg.-&: S;"pply Co,; 7,06 F:' 2~ti469,1476~1477 
(CA7,l9~); EEOCv. Lockheed Mis-s-iles & .$PaceCo.,680 F:2d 1243,1245 ' 
(CA9,1982)~' " "", '," C,_ ' 

i 

, The'Court of'Appeals' maji:)I'ity,respondirig to thedis~ent's reliance,o~' " 
, , thiir!angUage, excused the imp()rt of the language by, saYing: ,"The statu.- , 

. ~:! 
.oj i tory reference' to 'ability ,or inability to, Work' denotes disability ahd<li:les 
". j : not suggest that the spouse must be an employee ofthe elllP!oyer, providing ,:.~( ~ 
: ~~ ....... . the covet:'age. ' -In-fact, the statute says 'as oUier persons not so affected'; ii 


" 

- " 
L 

! -does notsay'as other employees not s~,affected:"667F;, 2d 448, 450
:; r/· 451' (CA4J982). - This'conclusion, obviouslydoe'~ not ,comport with ,8 

C', -~ommon-sense understanding of the language. The logical explanation for'~ ,;,
,Congress'referettce to ,"persons':, rather ,thap "empioyee!3" is' that eOI)· ' 

gress intenqed that the' amendmentshould::1iso apply'to appHcants for 
, ' employment. ' ' ~ ',," " 

. .. '\ 

• ..i',.,1 

- ,< ...'~' . , 

"1, 

" 

, 
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intended to extend beyond f~m~le employees: 'The Court /, : 
concedes that, "congressi6n8.Idiscussion}ocllsed ; on the 'need~: ' 
of female 'rrieinb~rsofthe work forc~ rather. than spouses of 

, male emp16yees."Ant~, at 679. lrifact; the ~ingular focus 
',' of discu&sioQOll the" pr6blems of the' pregn£L1jf'worker is 
-'striking."" ' , , , ",' c' " ' 

" When introducing the Senate RepoJ1;:'c:h the bill that later 
", ., be,came the-Pr~gnancy Discrimination Act;its-prindpalspon

!ior~'_Senator ,Willianis~ 'e~plained: ,'. ,: ,:' ' . , 

'''Because~oithe:Supr~rrie--Cou;~esdecision' in theGik ' 
bert case; this, legislation is necessary to provide fund~-' 

. me'ntal. protection ':, against . sex' discrimination, fo( our: 

. Nation'$ 42 million working women. This protection will' 


}',goa li:mg,way:1;oward~nsuri,ng.that Ariiericanwomel\ar,e' ' 

'permitted tQ',assUinetheirrightful place in our NatIon's 
economy.. ' ,.' ",' , ... ,',. . 
·"Ih additionto providing protectiol) ,to ,w~rking women 
,With regard'to fringe benefit programs,.,such as health, 

~,. and~disabiiity,ihsurance progra~s,'thls Jegishition 'will, 
prohibit other employmEmtpofiCi~f$ which adversely af

, . fectpregriiLnt:worker$.",' :124 Congo Rec. 3681iD978) 
, , '(emphasis addedV' . . . . -'- ' 

'.' .. 

',R~printedina C9mmitt~ePrint 'p~eparedfortheSen.ate Comrriitteeorf 
Lao()(and liiItnan Resources, 96th Gpng., 2dSes!'., Legishi£iveHistory of 
the PregnancyDi~~J:'irriiria:tion A;ctof 1978, pp~200--'201 (~979) (herei~~fter 

. refer.red'to as Leg ..Hist.)., In thefoieword,to the official printing 01 the ': . 
: Act's legislative history, Senator Williams further described the purpos~cof' 
'the Act,saying: . .: ':, ,: . " ,', .- " ,. " , .'..' ',' 
,. ".The Act: provides_an essential protection :for;~orkirlg women.· The 
-'num~r ofwoiri~n in ,the ,labor force has incr~ased.'aramatically in recent 
ieaJ:S. Most of .the'se wOlllen ,a~e ~orki;g or seeking work because o(the 

"economic need to support themselv:es or their famiiies, ~t is:expected that· 
-- thi~ trend of increasing participation: by wOl,l1en in the workforc~,will con-, 

tinueint~e futu're ~~nd that an increasing proportion of i,yorking \yomenwili' 
,- be those who are mothers. -- it is essential that these women and their chil-' , 

'di-en be fully protected 'against, th~>harmrul, effects ~f-unjust emploYment", 
discrimination oifthe'basis of pregnancy;" Id."afIn:' -> .' .. 
~; ~ - . .~.". . . . . 

'\ .,. \.... 

-f , ",~ 1'-,.: . ~-' 
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f\s~indicated bythe-e~amples in:tli~ margin/ theCorigr~s-
.sionatRec9r.d 1.S overflowing:withsimlIar,stl;l.te~ents by indi~ 
,VldualMerribers of ,Congressexpr.~ssing th~ir intention to 

.~. '" 
ensure with the Pi'egoartcyDiscrirrijnationAct thatworWng' 
· women· 'are' .not treated d~ferent1y 'b~cillse 'of pregnan~y. " 
Consistent~with these' views; all thte~ Comrriittee.'Reports on'•. 

',the bills that~ed to .thePre~anc:r :Di~criminati(m Act ex-' 
. 

5 S·, .' 123' C" R' 
" 

814'5"(·1'977)' T.~' H" t ' t 2'1. ( ks, 'f S ' ' ee . ong. ec. ., u:::g. IS., a remar 0 en. 
,. Bayh) '(bill'will "help prQVide trueequalitY for working women 'of.this Na:.· c.; 

t,o,ri':);''123 ~ong: Rec,~988s (Hj71),.-L~g. :Hist.,. at62-63(r~niarkS:orSen.· .. ,.. 
Wd~ams) ( centr~ purpose 9f the bill IS ~o reqm:e that ~om:~_work~rs ~ , 

· '.' treated equally With other employees on the basts of their abthty or mabil- . 
.ity to work'~); 124Cong.Rec.-36818(1978), ·Leg. Hist., at 203 (remark,!! or, 
Sen:C-Javits) ("bill represents 'only basic fairness for women employees".); 

· 124 Cong ..,Rec. 36819 (1978), Leg. Hist."at 204 (rem!U"ks of Sen. Stafford) . 
. . (bill .will end "maji)r~source of discrimination lllljustlyaftlietil).g:, working 
wom~n in America")i 12:(?0~g.~Rec: 214.37.'(1978), ~eg. Hist.; 'at ~72,(~ . 
markS o~ReI]. Green)(~tll,WIUproYlde rights workin~om~n sh9uld'h.a~~,

" had years ago"); 124 Cong; ,Rec; ·21439 (1978), Leg, HISt., at 177:(remarkS . 
of Rep: Quie) (bill is"n~ces~ary in' order for, women employee~ti:> enjoy . 
equal treatrr'Aerit infrirt.ge benefitprogriuns");~ 124 Congo Re'c. 21439(1978), 

~', Leg. Hist.; at178(~emarks of Rep. A,kaka) ("l:lill simply'requires that preg. 
nant: \\Tor~ers be fairl~.~deq~aIlytreafed!'\ ~~,;, :". . ..~ .. , 

.. , .. ., See al80-123 C~ng,~Rec. ,7~1 (1977), Leg::HIst., at! (remarkS of-Se",: 
· ~rooke); 123~ Congo ~ec. 7541,29663 (1977), Leg. Htilt ., at 8, I.34(re- " 
,mar~ of. Sen. Mathias);-J23'Cong. Rec. 29?88 (1977), Leg:, H'ist., at 71:; 

"(renia..rks,of Sen:Keiuiedy); '123 Cong::~e.c. 29661 (1977), Leg, Hist"at. ", 
.126'(remarks of Sen. aidEm)j'123 Cong., Rec: 2!:!663: (1977)', Leg. Hist..' 

~ ,ai)32,(remarklf of Se~. Cr,a~s~on); 12~:C0l1g: I Rec;' 29~663 ~1977);: Leg" 
Ht~t., ~t 132 (remarks· of~en.pulver); 124 Congo Rec. 21439.(1978); 

· Leg. Hist., at 178,(remarks ()f Rep; Corrada); 124 Co~g. Rec. 21435,385i3 : 
· (1978),-"Leg. Hist., at 168; 207(~marks of Rep"H'awkins); 124 Cong: Ree; 

· / :38574(1978);-Leg~Jlist.,'at 2OS':"2q9 (remarks of Rep. Sarasin); 124 Cong,'··. 
Rec.21440(1978); Leg. Hist., at 180 (remarIg; of Rep. Chisholm); lU ' ,; 

" 
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, pressly ~tatethat-the:Act \V~uld·requi;e empl~yers;.to tre:at 
:pregJlarit emplo¥ees,the same as "other emplpyees/', 6 

.:;" 


" The Court . try~ to -avoid ,the impa~t'of this l~gislativ.e his..:': 

", tory by saying tha~ it "doe~ not create a 'n.~gative' infererfc~' . 

". limitingthe scope of the Act to the specific problem'th~t mo


",' tiyated ,its enactment.". : Ante, a~ 679: .Thisreasoning inight, 

, have soine'Corce if the. legislative' history was' silent, on'an 

, argua~ly reiatedissue. But the legislative histo,ry is,'not 

; . silent: . The Senate' Report provige~: ' , '.' . . .; . ' 
,_ " . 


. . 'iQuestions were rats,ed in the, committee's delibera-: . 

,.' . tionsregarding ~ow·this bill wmlld affect ~edi~al cover':', 


age for" depelldents of" employees as opposed to. employ-

C" ", h"" , .' ',; ~ .-.' .'., ..... b' " . : b . . ,'. 

·eest emse.lyes., 'Ip ,thlScQ~tett!tmus" e~r~rnep-t ered. ", 
that the baSIC purpose:()f thIS bllhs t.o protect womenem-.· '/ . 


" 'ployees, it does not. alter the basic, principles of title VII ' __ .. 

--:. law as regards sex di!)crimination., . ~ ~; [T]he question in:' . 'y, 


".' '. 'regar(to d~pendents' ' benefits:,woitld :iJe determined-Qn, . ~ 
" the basis of existing title VII principles. ~. ,.[T]he ques

.' . " .'. .' .' -, , . '.," , ,',,", ' ( 
/ tt~ ofw,ltether a'!l" employe~ 1fho does~over dependents" ' 

etther until, or yfttho:ut ,f1!l(httOna.l~ost. to .the~ ~mployee, 
. mayexclur.l~.conditionsrelate~to pregnancyifromthaL' 

, ,'coverarje-is" ajdifferent matter.;, ,~resuma~l;y, bec~use~ '. 
' . plans which~providecomprehensive medical coverage for' 

." f '~'.' I b t· 't····" 'f' I' 
:,spou~es 0 women emp oyees U,~no , spouses ~ " IJ?a e 

, employees are rare, we are not aware of any title VII 
: litigatiQn concerning such plans. .It' i~ ce~ainly,not this, 

:, commi~tee's',desire f() encourage tIJe Jnstj,tutlon: of such" 
'plans, If'such plans ,should be instituted in th~' future" ", " 

-, ,th' t' .- . 'ld -'-' h -t""h ' 'd' t"j,l V'II ~th' 
,'. e <I~~s lon;wou remam ~ e. ~~, un .er l~ e '. e, 

,'. affect,ed employees, w~re, dlscpnunated agamst, on .the " 
',' ~ .... ' , 

.' 
, .

. 
,,' 

.,Cong: Re.c.,21~4Q (197~), 'Leg:' Sist., at181 (remarks: of Rep; LaFruce)! . ':;~I' I See Report of the SeriateCollUllittee I;m Human, ResoUrces, ,S.. Rep; .. 

I,24, <;:ong., lie,c,. #44, I,'(19'~8).' Leg,: ,~ist;; a,t 182. '(re.mar,ks ?,f I:'tep. CQ.llinsUU •. . '... :N0,95::-..331 (,1,97.7), ~eg".His!:, ,at 38~~3; Report of the H.",ouse,}:;~m".1ittee .0.0 
,Cong, -Rec. 21441 (1918); Leg. Hist., at 184 (remar~ of Rep'- Whalen);" '" C,' ·Ed!lcatton and :Labor,:H- R.. Rep. No. 9,5-94~(1978), ~eg. HISt'., at 147'

· i24 Congo Rec.,21442 (1978), Leg. Hist:, at 185 (remarks ofRep:Burke); lU , .. ' • l&1;,Rei>Q,rt.of the C.ommitteeof Conference, H. R. Conf. 'Rep: . N 0.95:,.1786' 
", ',Congo Rec.21442 (1978); Leg..'Hist.;,at 185:(remar~ of Rep~· Ts.;mgas). , " ' tl978), Leg; Hist.,at 194-1~:_ ' 

• ',' '>'.' .. . . ", - ~-, . • ' 

',. /', 

\. \' .. 
" .. 

~;r, " 
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http:empl~yers;.to
http:infrirt.ge


/ 

" 
/~. , 692--	 'oCTOBERTERl'4, ,i982' 

.,.., 
" 

REHN,QUIST,J;; dissenting , ' 
,~ 

.; 	 ';This pl8:inly,~rs~laimsanii~tention to,deal.With ,~he issue,', 
,presented:in this case. , ~er,e Congre,1;s s~ysthat' it w~uld" ,1 

, 'not want "~o encourage" plans' such as, petitioner's, it cannot ' ' 
plausibly-be argtie'd tl1at. Congress ,hasinten~ed "toptoh~~it" 
such planE!. "Senator Williains was questioned on fbi!': '}iQint 
,by Senator Hatch'during' discussions" oil the' floor and' his' 

'~/ " answers are to the same 'effect~ , ' " ' ' c" 

,{ 	
,"l\:1,R. HATCH:, .. :-Thephrase 'wgmen affected. by, ,', 

:., . pregnancy, childbirth or'related'medical" conditions," ... :.. 
, 'appears: to be overly broa.d, andis,not:liniite<!' in tenn~ of' 
" Etinplo~ent.. It do~s riot even .req1Jire tha:t,the,person 

• 

, 
so:affecte{be pregrt;,mt. " ,'0,', ,;: ':,',c,' 

"Indeed, under the present langu,age of ihe pill,it IS 
arguable' that .spous~s of rrJ,ale' ern:ployees ,are covered 
by this. Civil rights amendment. '.. ~ ':i,- , .,' ,:, 

"Could th~ spon!?ors' clarify exactly \"hom that pht:a,se.
" iritends'to'cover?' " "".,' 

" 

. "MR.'WtIJ,..IAMS: ' .. :. I do~ots~e howonecari r~ad 
. irito 'thisariy pregnancy other than that pr~gnancy, that' 

'\ , relates to t,he emplOyee, 'and if there is any ambiguity" " 
" ~et it be; Clear 'herenowthal !his, is very precise~ n ', .. 
, ,deqls ioitha ivOmiLn, 'a woman who is an' employee, an. :, 

. /-

.. employee in aworklsituapioil \vh~re all disa~ilitles'are '"" 

" 

F :,co,,-ered ,:Under a'company plan 'that, provides ilJcome 
, ---"" " ,'maintenance in ,the event of medical disability; tna(her ' 

.-~·particular period, ot:dlsabiiity, 'Wilen .sh~ c~nnot, work 
\ because of childbirth ,or,anythingretated tOchiidbirlhiS 
,,', exCluded. " .:' '.' "'"",, ,,"~ 

..•. 

,'fMR., HATCH: S~ the Senator' is satisfied ,that:· 
," 

• c' 

'th,ough" the comIruttee language I ,bnmght' 'ttp,- 'womanI" -:. 	 ' , - -..'~. - . 
.,. 

" 
'. 

,'NEWPORTNEWS SHIPBUIL'DING&DRY DOc:Kv.E~OC 693' 

'66~~ 'I 'REHNQUlST, J., diSsenting' 

"'affect~dc·by pregnancy' se~ms t() be ;3:mbiguous, "wll~t it , 
, means is that' this, act·onlyappliesto' the particular-
,wonian who is actuallypregnant;,who. is an'erriploye~ " 
'and has b~conui,.pregn,itntafter h,eremp.loyment1', ' ' 

r', ""MR':-WILiIAM8: Exactly:", 123'C~pgj~ec:-29643,~ 
-2964f(1977~, 'Leg; Hist~, a(89 (e!11phasis' add~d)} , 

it seems to me\thatanalysis of this case'should,endhere. 
: Uilderour ,de~is!on in General EleCtric Co. v! Gilbert peti-: 

:;. 

'}ioner'.s exchision of:pregnancy benefitsfor.male employee's 
sp_ouses would not offend ,Title VII.:-" Nothing in'the.,Preg:';, 
nancy Discrimination A.ct was' intended, to reach b,eyondJe

, .. 1 . maleemployees<Thus,Gilpert 'controls 'atidrequires that 
. ·.we.riwerse the 'Court, of Appeals. B~t it ~s" h~re,'at~what 

'Th~ Court sugges~s that in this excha.n~~ Senator Wil~ia~s i~ -explaining 
only that spouses of. male employees will, not he put on "income mainte
nahce plans"'while pregnant." Ante, at 680; n, ,20. This i~ utterly iIlogie~l; 

;Spouses 'Of employees ,have no 'income from' the relevant 'employer to be 
.maintained~ "SenatorWiIliams dearly says:':that 'tneAct'isliiriited, to 

, ,female- emPloyees anda~ to ~uch~mployees it 'will ensUre income mainte
,,nan~ewhere·male. e~ploy~~s would receiye simllar<..dlsabili'tY;bemifits:. 

~ Sena,tor:lIatch's final que'stion and Senator Williarhf;"r'esj:iorisecould not be 
':clearer. ,The Act was intended to affec(only pregilant workers. This ~s 

':,exact;ly what'the Senate Report said'imd Senator Williams confirmed: that 
" this is ex~ctlywhat Congress ~rite.~ded: :,' : ,',.::, ,', " ' _' " 

The only indicatiQns:argliably 'contrary to ,the ~iewsreflected' in the Sen-" :' 
:' at!! Report and the 'exchange between Senators Hatcnand Williams are, 

:found in two isolated remarks by Senator~ Bayhand Cranston, '- 123 Congo 
'Rec. 29642, '29663 (1977), Leg. Hist:, 'at 75,131, 'These statements, ho,w
. e\'~rJ concE!rnthese two' Senators' views concerning Title'VII sex.dis- _ 
crimination as itexisted'prior'to the Pregnancy Discrimination Act .. ' 'Their, <. 

'~ndusiorl!i are'sompletely:aFodds ,with our dec,isionin'GenehLl Electric, . ' 
.Co:\': Gilbert, 429 U:S. i25 (1976), andare'not entitled to deference'here. ' 
'We have consIstently ~aid:"Theview~ ofmembefS.o{a laterCoriisress, con

. ' ceming differenf[uriamendedjse~tions ofTitle VII: .,~ are'entitIedtolittle~ 

: if ~nYweight. It 'is the intent ~(theCongress, that enacted [Title VII] in'" 


'" 1964., . .-'that controbV' ~ Tei1:msters' V. United States, ,431 u.s, 324, 354; ~ 

n. :39 (1977). ,See also,'SQutheairtern Community: College v.Davis,·44~ 
U. S.397,'411',.n. 11(1979). 	 , ',. 

-, ' 

" I,' JLl 
" . ~: 



,,; . 

.: 
'-

-, 
o 
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-",. ~. ,.', REHN:QUIST, 'J., dissenting, "462U; S: 

, ',.sho.uld .be' the stopping, pl~e,' J,hat the'cociri p~giIis." The 
.Cou~ s~ystJ " ',: ,", ' 

. "A'ithodghthe~Pregnancy .Di,scrilninatfo.~ Acthas.clari~. ,,', 
'> fied the, meaning Ofcertainte~s iirthis sectio.n,rteither;: " 
":'that Act northe:und~rIying ~tatt.it~ c~ntains ad~finition , 

',r; o.fthe word ,'discFiminate{ 'In ,Qrder, to.:decidew~eth~r 
, " " ':petjtio.ner's, plan, discriminates.against maleemplo.yees 

"because"ortMirse~,w.e,mtist' therefo.re gobeYJ>Jld' the:. 
"bare statuto.rY,' language. 'AcCo.rdingly, ~wesliall con~ , ,I

'.':,' 
:sideI:~whether,Go.rigress~by eiiacting;the' Pregnancy Dis~.'., ,. 
, criniinati6~ Act,rto~,o.nlyoverturrled the sp~cificholding-

',:~,itlGener.al Electric v.' Gilbert, 'supra, but als!, rejected.::'·, 
" ' ' ','- the ':festol discriminati6ii.,emplo.yed'by th,i:(Co.urt in that' ' 

, ,4se.-' Webeliev~ it did;'~, .. 'A.nte,~ at; 675"'::67Q; " , 

" ':. 'It w~uIJs~em:t~at ,~h~C:Otirt 'h!lsrefu~ed~its,~~ argument' " 
" by, recognizing th.at the'Pregnancy IJiscriminationAcf only, ' 

'chidries tl1e mearung oftile phrases "because o.f sex'1c,arid"onj 
the' b;:tsis/ ()r-sex/'~nd"says nothing com~erningthe'definition' 

,~\" 'o.f t1i~',word ·"disc:r:Lrp.imite;" ~'Instead 'the Co.JIrt proceeds to 
, .try-to :explairi,thaCw~He Congress'~aid"6ne. thing, 'it did 

- -, :_ano.ther. ' ",'"' , ' ',' ,',' 
:" ,,'\Thecrux of.tlie:C?urt's,rE!asoningfJs:th~t 'even th()ugh t~e , 

Pregnancy Discritriinati()D, ,Actr~dEdines~the phrases "be-, , 
: ,cause of se.'!C", and "o.n the basiRo.fsex"orliyto. inch ide dis"" 
:: crirninatiort.against .female' ejnployees, at'fectedby pregnancy;:' 

-' ," "Co.ngress_:a:lso ,expr~ssed. its view' that hi G,ilQert ""the 
'Supreme'qo.urC ::'. erroneously intet:preted co.n~~ssiQnal i ll-, , 
'_, tent';}': 'A.?1,te, ,at 679.' See~also.a?tte,'at:684.:,SQmeho.w the, 

.Co.urt then 'concludes that-thisrertders all o.f,G~lberi o.bsolete:' ,',
< . hi, :;!upp()rt o.f: its'argumeni~ the G,o.U~ ,Po.ints to. a'few pa.S" ' 
'irtco.ngressional Repo.rts and severRlstateinents by 

. .) - . ~1 . . '. . ~ ',' '. • 

'-,,-"-,g"-T-",he-',,'-c""'ou-rt 'lLI;o~o~ced~s atJne poi~t,th~ith~' s~riate R~porton the 

'Pregr1ancyDisc:rimina~ion ,A:ct"ackno~ledges that the, new defihitionjin 


,', _the Actldoes not itselfresolve the, question" presented in this ,case. Allte,: 
, at 680, rio 20.' "",' ',' , , ' " 
~ ~ .., .', 

''-, 

,-"'.i 
:;.. 

~.. ""-...... ' 
r' 

,\ . 

-:. 
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, 669 ' ' '>REHNQUIST;J.,dissenting' " I., 
~' . . . .' . .. . 

:,r. 

':vario.usl\:1ernbers o.f ~h~95th,Co.I1gres~ ~o. theeff~cethatt,he 
, :C§urt in Gilbert"had,wheJl#Co.fistrued Title Vn~misper-, ' 

ceivc;d the'irttentof the' 88thCo.ngress:' )4.nte-,at 679,> }i: 17.. '::, 
:Th,eCo.url aJso.,poiflts o.ut-"that"[m]any'o.f [the,Members Qf ,~ 

, the
C

,95th.Congress] exprli!ssly agreed ~tii the 'views ofthe 
,~,dissentfng' Jus~ices." ,Ante;:::j.L679>;, Certainly' various 

'MembersojCongress,said as ri1l1ch. 'But the fact' remains 
, ,'that Congress-fLfia'b,oali,has'not expressed 'these sweeping. , 

, ',Vi~ws inth~ Pregnancy Discrinunatlo.h.Act.' ',~ , ",.' 
, ,Under Qqr'aecjsio.ninGeneral:Ele'ctri~ Co. ,y~ Gilb~rt;peti~. 
tioner's excl.usionj)f pr~gnancy'benefits fo.tmale'Emlployees' ' , 

"spouseswo.tilOIlo.tvio.lateTitle VII.SlTIceno.thingilifhe: ' " 
Pr~gnancy ,Discrimi~ati.o.nAct even ~rguably r~aches 'beyond: 

- fema.le"einplo.ye~s affecteg byptegnancy, Gilbert requires, ,'J, 

·that we reversethe'~C(hlrt7o(Appeals. : Because ,the Co.urt, 
coricludes,:o.therwise, I dissent.' ':, -, ' ' , 

• -:). ", ~ .• , ' .1, • • •.•• . '. ~ r,... .., __ 
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. ()pihion of the pourt 	 S. 

", 	 '- Syllabusr -
- the,terirrin~tion ciau~e, a~ended' §'418did'--not effect atak;ing-

\. 

'. within the'meaning of the F~fth A;nell:dment. ;', ,,'- MERITOR;SA-VINGSBANK; 'FSB v. VINSON ETAL.:1_ 
~ . -"':. ~ 	 '" .;'" ... '~~. . . : 

,,;)11 'CE.RTIORA~I to THE irNI'f1j;DSTATES.COUIl,T OF 'APPEALS FOR 
'" THE DISTRICT OF COLUMBIA CI~CUIT 

_The 'judgment of the DistrJct, Courtjs-reversed; arid the 
,1q0: _84.,.1919. Argued Mar~h 25,.19~6-Decided Jun,e 19; 'i986,case is rem:~r{ded f~rfurther pro(!eedin'gs-,consistent'with this -, w ' " 

decision;' ' "'. " " 	 .Responden-t tormer.e~ployee of,petitionet: bank brought anacti~n against 
, the banblnd her ,supervisor afth~' bank, Clai~ing that during her erneIt~i.s so'ordered .. , . 

.,,. . ployment at- the bank she had been subjected to sexual Jiarassment by 
'",::, 

Ule -supervisor in,violation.of Title VILof the eMI Rights 'Act'of1964, 
'. and seeking injunctive relief and damages. At the trial, the parties pre- ' 

se~t~d conflicting testimony about the existence ofa se~tial relatiOnship 
--.;' ..: l?et~~en resp~ndent and the supervisor.. The Djstrtct Court denie.d,re::_: 

=~ lief without resolving theconffictini_testirrlOny, holping that 'if respond-.. 
'.. '.-' ent anq the'super.visor did have a sexua\ relationship, it was'voluntl1-ry: 

.' and had 'no,thing to·do''\vith her continued emploYment at the bank, and' 
that therefore respondent was not the_ v:ictimofSexual harassment" ",

;n ~ 	 , r'Thecourt then went on to hold that since the bank was without: notice, it'::' 

'c~uld riot be held liable' fQr th'e -supervisor;sall~ged sexual har~ssment. : 
," ,'.' 	 " . ',). . . 

:rhe'Court of Appeal,s revet:sedand rernal).ded, Noting that aviolation , 
" , of ,Title VII ma;y-be predicated'on either:o; :wo'fypes' of sexual ,harass- " ' 

-:: inenj:,~(1) ,harassment that involves:'tbe(:onditioriing' of eJ;l1ployment 
, benefits on'"sexu;'ll favors;, ~nd' (2) -harassment' that,' while nbt affecting 
,eco,nomic benefits, creates ahostile. oroffensive' working ~nvirt?nment -';-: 

, . 	 "'/ the Court 9fAppealshelil that. since the grievance here was oft-he sec> 
" dJ)d type ahd the Di§lti-ict.Gourt had notconsideredwhether a 

this'type had occurred, -a remand was necessary. 'The court further held 
'\ "tnatthe need:forar~mimd wasiwt obviated by the-fad that the Distri~t 

Court had found, that' any sexual reiat"ionship between respondent arid· -... ,\. 	 , 'the:supervisor;was avoluntarYcorui,afindingthat might havebeen,based ..... 
. on testiii:t~ny aboutrespondent:s ""dre§s -arid'personal fantasies" that '~I}::J.d 

~.-, , 'no place in the litigation." 'As to the bank's liability, :the CQurtof Ap~: . 
peals held that aT! efuployeris 'absolutely liable for. sexual har~ssment by 

,.sUpervisory personl1el:'wh~ther or not the employer'knew or should 
have kno;wnabout it: " ',' , 

~. . , . Held:' ,
'-	 L Aclaim of "hostile environ'ment"-sexual harassment is a form of sex' 

" discri~in'ation' that--i~ a~tioriabiE;!, imd~r Title VII.. Pp, 63-:-69>, .. < ,- i - (a), The langUage of Title VII is, llOt·.lirniteQ to' "economic;' or "tan
"' ,gible" : discrimination. ' Equal Employment -Opportunity' Conll-nlssion 

;, I Guidelines fully support the view-that sextuilharass~ent leading to non~, 
-. 	

. ... ' . .' .. ", - . . ,'. -' ~. - -' 
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. - : e~oiioIl'!i~inj'uryca:n violaJe Title :VII. . Here, ~esp~~derit's an~gations 
were sufficient to state 'achilm for "hostile envrronment"'sexualharass- . 

. :nient. : Pp. 63-67.' , . -' ,.... . . - . 
· . (b) The District c:;ourt's flndings Were-instifficiel}H6 dispose of re-' 
·spondEm.t's "h~stileenviroilment",'ctaiin~, . '.The District Court. apparently 
erroneously believed that·a sexual harassment claim will not lie absent 
{in economic effect,on the complainant's employmen.:t: and erroneously fo-,' 
crisedon .the "voluiltari,ness" of respondent's participation in tl:!e claimed' 

· sexual episodes .. The correct inquiry is whether-respondent bY-her con~ 
duct indicateq., that "the ~llegeds~xual adyaricesw,ere unwelcome;: :no(, 
whether her participation in them was voluntary.'Pp. 67-68. ..• ." '. 

(c) The :District Cow,i; did riot err inadmittingevidenceof respond
:, ' ent's se?Cually 'proyocativ~speech andctI:ess. While,'!v6IunSariness" in' 
. the sense ,ofconseiit.is no defense to a sexuanarassment claim,it does .. 

not follow that such eviOence'is irrelevant as a'matter oflaw:in determin
in~(whether the compf~inant found particular sexualadvarices unwel

• ,- • •• •• ' , ,~' j , , 

. " come. . Pp: 68-69. '.' ' . . . , ' 
. ,' .. 2. The : Court ,of Appeals' erred in concluding '.that employers' are al-

way,s automaticallY 'liabhUor se?Cual ijaras~ment' by 'their· superViso~s. 

. ,While common-law: agency principles may'not,be ti'ansferilblein all their " 

. particulars. to. Title VII,- Congress" decision to' defirie "employer" .to {n~ 

,chide any "agent" 0111.11 employer ,evinces an intent to place soQie limits 

'~ori 'the acts 'of employees for which employers ,under Title VIrare to be . 
h~ld resp!'hsible. ,'In this cas~;.however, the mere,existel}ce Qfa; gri~v- . 
arlce proc'edure in the bank arid the bank's policy'against discrimination',. 
coupled with resporident's failtlre to Jnvoke,tl::!at procedure; do not rieces~ 
s~rily insulate the-bankfrorrdiability. ' J3p.'. 1?9":''i3. " .. " 

243,U.S.App. ri:.. C. 323, 753 F'.2d 141; liffirmed;and remanded; - " 
, - . 	 '. . 

. ' .:REH~QUlS'J\ J., deliveretl tlie op.inion~9nh~Co'jlrt,iriwhichBU:RGER. 
, C:.J" and WiUTE, POWF}LL, SJ'EVENS; ~nd. O'CONr,.lOR, ,JJ., joined... STE-' 
'V:ENS;.J., filed a concurring opinion, post,p.73.MARSHALL; J., filed an 
opinioncohcu:ringin the judgment,in which BRE.~N~N. BLACKMl!N, 'and 
STEYENS, JJ;; joined; post,:p-. 7~.',," " . 
, ~ 	 , : ~ , 

F. ' R.db'erf,- i'rop:' Ji:" argueQ', th.e :cause forpetjtione!, 
'With him, on the"" briefs" were ClUirles H. ''Fleischer and 
R.andall .c: 'smith. . .". " 

Patricia'J.' 8cirry, argUed the calise for resp6Iide~t Vinson';', . 
With ,her' on' the brief was. Catherine A.' MacKinnon: * " 
: "'Briefs' of ami~i curiae urgil)g;eversal were 'filed for the U tiited States 

. " et al. by .soiicitor General Frwd, Ass~stant AtWrrieys:.General'Reyoolds,
- ~ "'":.. ~ '. " ~ 

.., ', 

~ 
",;.' 

" 

"." 

J, 

~, 

. JUSTICE REH~QUIs~d'eliv'ere~.tne 6pin1on' of the .. Court." 

, ,. This"c,ase 'p~esentsjmp~rt~nt: qu~stioiisc~ncerning Cl~ims·: 
r 
of workplace,','s~x\lal harassment"broughtu~def.:Title VII of 

: the CiviiRightir/Ac.tof'H)64, 78. Stat. 2.53,aS:_anierid~d~ 42,:
JJ. S:~¢.§2000e et'seq. ,. ' ' 

'1 

:In 1974, re;pondenf MechelleNinson ~~t-8idneyTaYlor, a 
'vice' president of what j8110Vl'petiti6f~erM'~ritor 'Savings 

'4 

Ba~k (bank) an~l1lariager of()ne of its'br~nchoffices.,:When . 
'resp,ondentaskedwheth,erlShe might 'obtain emplo~en~,at . 
the bank,. Taylor gave her an' application;' which 'she com": 
,pleted alld:returned th~ next day;' later.that same'day Tayl()r' 

. called her to say that she·had been' hired. 'Wi~hTayloras 

,he~ supervi&6r, respondent started as' ateiler-tr'ainee,'and 

thereafter 'wasprOJ:noted toteller, hea9 teller;: ~nd·assistant 


,:.: , ,-:.' " ~: ,..' .,' .: .-. ,- . :.:. _.) , .. ' .' '. . :' '," .:-...:. .... . ,~~ ." 

and Willard, Deputy Solicitor General K1ihl, ,Albert. G. Lauber,. Jr., 'JQhn; 

F, Cordes, John F,' Daly,:and Johnny J. Butler; for,the Equal Employ~ 


. ment Ad~isdry COllncii b:r Robert E ..Willia~, Do~las S,!.!cDowel(, and 

Garen E. Dodge;'for the Chamber of Commerce·qf the. UmtedStates by 


,:: 	Dmi'nie B>Fogle'm.arp and StepheriA. Bokat; and fof the Trustees of Boston 

UniverSity hyWilliam,Bumett Harvey and 'Michael B. Rosen. - . 

, '. Briefs ofanii(;i"curiae urging:affirfuancewere fileq,for the State of New 

Jer$ey et al.bY,W. .Cary Edwards, AttorneY',General of New,Jersey; 


.J.a7nes J,Cian;cia, ,Assistant· Attorney' General, Susan' L: Reisne:i' an,d<' 
,', LynnE: Nbrcia,Deputy:Aitorneys Generill; John Vande Kamp, Attor:, 

/ neyGeneral of, California, Josepli: I. Liebernuin,Attorney General of ' 
, . ConneCticut; Neil f· Hartiiian, Attorney General of. IllinOIS, Hubert, H.. '. 

, HumphreY':/.Il, Attorney General of Minnesota, Paul Bamacke, Attorney 
Ge~erarof New M~xico, Robert Abrams, Attorney Gene~ar~f New York; 

'. 'Jeffreij'L:;Amestoy,'AttorneyGtmeral of Vermont, an:dElkabetIiB. Shu: 
ster;.fqr the American Federation. of Labor' and th~.Congressof Indust:rial' 

. Organizationset al.·'by Marsha Berzgn, Jo::;~L, 'l(oletsky;'Laurence 
Gold; Winn Newman, andSarahE. Burns; for C!le Wom(!Il's'BarAss'oCia~ 
tion ofMassach.usetts~et aL. by S.Neville Mq,y;.for the Women's Bar Asso~ 
ciatiohorthe State 'of.,New York by-$tephen,N~ Shulm1n and Lynda S .. 
Mounts;, for the WQmen's LegaLDefense Fund et al. by Li1uta'R"; Singer" 
Anne E. Simon, 'Nadine Taftb, Judith Levin, aria Barry·H:' Gottfried; for 
the Working'Wornen's Inf?titute et aI.;byLaurieE. Foster; and forSEmator 
Paul Simon e't aLby MichaelH: Salsbury. 
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, < ""' . ., ...., Opinion of the Court, 4:17~U. S. '. ,57 '. ,:~ Opinion ,of th~ CO,urt 

.. ", .. ....... ' , ....... '. " " ': \ .'" '. . 
 ; ,t·· 

,bral1ch nia,nager. .she WO,rked at the same' branch for four', .... ~'_" .'.,..' . call witnesses .fo support this, charge'. But while 'so'IDe sup
'years, an~ it is 'undisputed, thaf he~ advlincen'H~nt there w~s ., : portiflg :testimonyapparently 'wa~ admitted without.objt?c-:' 

, . basedon,merjt alone~ , In'September 1978, -respondent notj:. , ..~, tion,fl:ie . District Court· (lid not allow her "to present whole- . 
, ., fiedTaylor that shEl' was. taking sick leave 'for ,an indefinit~" : ) , ,.- "sale evidence of·a.,patteril.andpractice r~latihg to. se~ual 

period.' On Nov~mb~r,l, )978, ,the bank· discharged her Jor . ; advances'to . other femaleemploy¢es in:}:ler case ,irLchie'i, 'but 

exce~sive use of that le,ave., '. ,'. " .... ',,' .' .. , .. ,., advised :·h.er that .she might well De' able.to,present slicheyi
" Responderitbrollght this.action against'Taylor an(l' the: · dence inrebiJtt~1 :to the defend~nts',·cases.", .... Vinson v;-Tay
baf!k, claiming that'during her-four years at the bank she had . · '.lor,. 22~ E;PD. 1130,.708, p; 14,693,.n~ 1, 23 FEP'Cases37, 

"const~ritly been f:jubjected Cto sexual harassmEm~". by Taylor. :38:"'39, n. 1 (DC i9~0). 'R~spondent didn6t offer slich,evi
,in ·v:iolatjon".ofTitIe VII., Stiesought injunctive relief,. Gom ,.~ '.' dencein rebuttaL Finally, responQent testifi!=!d' that be<;ayse 

pensatory 'al)9 puriitive, damages aga,instTaylor and the)jank, ·she,.was.afraidof Taylor she"rie~er ;reported his Qarassment 


.. and attorney's fees .. ". . . ' ·to .any of his'supervisors and never 'attempted to use .the . 

-;.~. 'Ai ·the .n-day' b~nch. tri~l/the part~es .presEmted.con~lict~· ;,., bank's complaintjJrocedure. ~ ,...' \',' . ' 

ing testimony atiouj;' Taylor'~ b~h,avi6r during respondent's , Taylor denied Tespondent's allegation-s·of. sexual, activity, " 
eprployment.t . Respondent testifie~ tl1at .during,·,her ,pro,"' . testifYing::thlithe ,nev~r fondled' her': ne.vel'· p1a~e stlgges

, :,b.ationary 'period as;a teller-train~e,' T,aylor treated,her in' a .:' tiveremarks',to . her, never engaged:'in'seimilintercourse 
. fatherly~ \'Vay and'W,ade no s~xualadva'nces: Shortly there~': , . ..with. her,' ind never asked her to do so:'. He·coritemded i.n-.'· 
after, however, 'he iljvitedlie~ ()lit to dinner and,dti,ring the .,. st€t~d, that respondent made her accu~atio:ns ,in response to a 

...:cou~seo'f lhe Il1eal,Buggested that they go' to a,mo~el to have .' 'busine~s-telat~d,dispute.<I'he bank also denied respondent's 
c:.. sexual' relations:' '. At fir§t·-:-she refused', . but out 'of .what-she ;. . j · .allegatiomi • ~:rid:'asserted. that 'anY ,sexual, hara~sment by:'. 

,. ' : described· as fea.r of,losing·herjob Slle even~uaJiy /agreed. . .' ,TayloryVas unknown ti::i .the 'Qank and engaged in without its .. 
:According,·tg'resp,ondt?pt,J.(aylor thereafter ,inad~,repeated. . . ~.• ,col)sEmCdr approval:.' , , '-.: ':. f.: ' ",< 
deJ;l1arids'uponheT fors'$xuaFfavors,·.'usually at the'branch, . I~. . . : The District Courtderiied 'relief,. but did ,not resolve the -- 0<" 

. 90th during and.afterhusiness !tours; she estimated tha:t:over /coi'-.flicting testimony about the exi$ten~~'bfa:.sexual relation~ .' 
.the next sever~lyears.she:·had-iritefcourse with biinsQine 40 " '~.·s1iip between respondent and"Taylor. .. It foulldiJlstea~l that; . 
. or 50: times. ' In addition, respondent testified, that 'Taylor " 'ii[i]fTrespondent] arid 'Taylbr did engage iIi' an'~iritimate' 

.... i fondled her in_front or other employees, foliowed ·her into.the .' : '<> , . 9rsexmil relati.oIiship 'during the ,time of [respondent's],
.' .' .,. woin~ri's restroom when she went there' alOi1e,exposed~him- . 

_ ." ' ~ • " \ J' • _ " • > • .,empl/:?yment with: [the bank]. '. thl'lt relaao1)~hip was a 
self to her". and. even forcibly· raped'her on several occasions; . . . voluritai-y. one .haVing,nothing to' .do ",With het·· continued~ 

.' --:Th~se'~ctivities ceased after l,977,,'respondent stated,' ~he'n 
. employment'at [the bankYor her ,advancement' or pro,:,"
-~ " , . she started going with:a-'steady boyfriend.:',' . . . , , motions at that institution.'" ld., at 14',69,2,'.23 FEP" . 

, Respondent',also testified that Taylor t6uclied and fondled.': ·Cases, at 42 (rc{otnote omitted). ' ~ ,," , /' . ,
.,other' women .emploY~es, of the': bank, .and sh~aftempted to ':. 
," - .. ' .' ~ . ~ - - " - The',coui1;ultithateiy ,f~un~ th~i:.res~ondent"was ':not the ,;" 

. .' t Like the . Court of Appeals,. this C6urt· was not provided .~ compJete' victim of sexuallia~assli1eiit and~was.:n()t thEfvietimCof sexual" . 
transcrjpt'of the triaL - We. therefore rely l!lrgely' on the. Pistrict C6urt's' discrimination"while employed at the bank. .. Ibid., -23 FEP " 
opinion. for the summary o(the .relevant testimony: '. Cases, at43~ .' '. .-- . . ~ .. .  J " 

. .~. ',," 	 . - ~ - . 
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'·57 	 Qpi~ion of the CourtOpinlor·of tlie' Ccmrt . 47.7 .U. S. , ':
~. 

Id., at 32~/753,;F:. 2d, at 146: '..The, CQurt then sl.lrmised that· . : ~Althoughit.c~ncl~d~d -tl1at· respondent h~d '~ot,proved :~. ~ . " 

viobition of Title,VO, the District Courtneve'i1;heless went .' . " ". 	the District 'CQurt's finding of voh.ii1tarine~s might-have been. 
,based on "the, volumirious testimony regarding·re~pondent's'.·.onto address ,the bank's liability: After riothig' the. bank's' :!. I 

. . _. express ',' policy. against . discrimination, 'and. finding' that .", . dr~ss and perl:)onal fant~ies/"testimoriy thar th~C'ourt of' 
.. ) .,' 'neither respondentrior any'other.ernploYee had evei:lodgeo , ' -" l\:ppeals "bEl1ieve'd,'~had :no :place iri' tl:ii~ litigation.'! ,ld:, at. 

f· '. . '328; ri: 36, 753 F. 2d, .at 146;'p~ 36<".;,' , ". " ,.acoWplaint aboJlt:sexual harassmerit-by'Taylor, the'court: 
l\s.to the bank's liability, th~ CoWt>Of Appeals, held thai' an ult~rri~tely . concluded that "the bank was without notice and '. 

employer is'absolutely'Hable Jor sexual harassment :pra~ficed .'ciqulbt be held liable. for theal~eged 'actions QfTaylor;'" Id. / .. , 
by supervisory personll(~}, whether or not 'the' employer kilErw'.;at l4,691,23 FEP Cases, at 4.2.' : . ..' . " , . ~. ' 

· or should' have Known'about the rillsconduct. :The court;re-' · . The Court ofA,ppe~lsfofthe-I)istrict of Columbia Ckcui( . ' 

;', 'li~d chiefly; on Title VII's ,9.efinitipn o{'~employer~' to i~dude... r~\fersed. 243 i.J. S.· App. D. C. 323, '753 F', 2d141 (1985)., 
. . RelY.ing on Its'.e~lier holdi~g in Bundy v; jackson,20~'U.' 8;,: . · ':anyagent of such 'a' person,w 42;U. S. C: ~ § 2000e(b).~ as·well 

, as.(ln the E~OC Guid~lines: 'The court held that asupervi.. App. D. C. 444, .641F: 2d·934 (l~~i),'decidea.aftertlie·trial·, , . . sor is a~ f'agent" 9f his erriployer for Title V~i purposes;-even, in ,thIS case;; the ~ourt 'stat~a that a violation ofTitle VII may" 
. ifhe lacks authority to hire, fIre,. or promote; since "the mere:: i···be predicated on either of two tyPes of sexual·narassment: .. 

..-;. 

",. 
.,harassment' UUtt i~voives 'the c()ljditio~ing' of, concrete em exist~nce~oieverI ,the appea:din~~-of a sigriific~nt d~gree, 

o(iilfluence)n vital job decisiohs, gives any stipervisortlie' ~ . ,i ~ .'ployIDent benefits'on sexuaffavors·, and harass--rnent that~ 
.1 : 

opportunity to'impose"on employees;':, 243 U; S. App.,." while-not affecting economic henefits, cr~ates'ahosti1e or·of l" . D.C., at 332, 753·F. 2d', at: 150.: " .... • '" . .'"feri'siv~ workirig ~~vironment, '. rhe~ doprt' drew additlonal '.' ,. 
Ina~~orda!1ce·:,with.,the 'foregoin~;; the Courtof~ppeals. " \support· for,this· position from the Equal- Employment Oppo~:-··' . -! 

:.., '1 
j 

· reversed the 'judgrri'ent of' the DjstI,ict, Coqrt arid'remanded .......', tlinity Comfuis~ion's·Guidelineson· DIscrimination Becau~epf, 
the'case Jor: further proceedings ..' ,A su bsequent;suggestibn ,.',_:,.8e~,29 QFR§1604.11(a),,(1985), which se:tout.thes~.two, .~ 

.·.·.forrehearing en' bari~ was denied, 'with threejudge-s dissent:, 'types of sexual harassment claims. Believing thai "Vinson's '. , 
'ing.. '?45 'lJ>S. App. D. 'C. ,306; 76Q F.:.,2d; 1330 (1985). We.", ." ,'-grlevancewas'cleariy 9(the[hostileen~iro~ri1entYtype:":24g: '. 
granted certiorari; 474,U. S.'1047, (1985), and riow'affirw but . ',u. 'S.'App: D;~C: ,'at:327; 753 ,F.: 2d, ·~t.145~,andthat .theDi~<· . 
'JoF"d~rferent reasons. ,; .... ,.: ..' ~:. ,,"

trictCourt had n<;lt considered, whether a v\olation of,t1'!i~. .. ' 	 , 
·.11: typec l1:adoccurred, the 'court conclud"i:!d that a Temand' was .', .. 


ne"cessilry.. '. , .. ' . ' ' , . 
 '-:Title VII of.the Cjvjl Rights :Act of 1~64 makes i~' "an un-. 
. The court furth'erconcluded' that1he District Court's ftnd-' . '. laWful einployp:ient praCtice fqr·~I:l·employer : ...io·discrimi

" ing''that ;any sexual ~elation:ship between, respond~n~. and_ . '" " . . 'nate against-any indiv,idual-with respect. to his conipehsation, 
, Taylor. "was' a voluntary one;' did not. obviate the need for a ~, ,. , , " .. -,- tenus, conditions, ,or' pr,ivlleges of employP.'lent,.' because of , 
· rerPand .. ii[U]n~~rtairi·.as t,o precisely·':what the, [district]" "-' :~ such illdividuars race,. colot, religion; sex, or national origin:'" . 
. court. meant" 'by this finding" the Court; ofApp¢als held that if" . 42,U. s. 'C~· ,'§2000e"':2(a)(1). 'The prohibition: against. dis- . 

. " ." cririlinationbased on sex was' added to. Title 'VII at the last the evidence otherWise showed that. "Taylor made Vinson's. 
· tol~ration.·of' sexual ha,ra~s'~ent ....~' condition of ,her employ': Ininut~ on th~: floor'of.'the . House 'of Represe~tative~.,~ .. ito " 

Cong.Rec.'2577~258<i('1964).,· The p:r:iiicipal argument in op~.'. m,ent,". her; voluntariness "had' no :matedality . Whatsoever:'" . 	 . " ,. ~ ,- .. .:- ;.'r .' . .. . . , . 
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.~ 57 '. -Opinion of tlie CO,urt . / ,'Opinion o(thltC~u11. " 477.U: E;. ,',-, 

'SecQnd;'i~-t980 the: EEOC i~sued'Guideline~specffyil)g'. 'p~sitiQn to.' the amendmentwa~ th~t ,"sexdiscrimiriatii)li~ was 
.that -, "sexual harassment,'" as ,there" defined, is, 'a -form Qf... " s:ufflciEmtly differentfrQrrtQther types ,'Qf disc~imiriatiQn; that 

.:-':::~ex-discrim~nati9n pr6hjbited by Title VII.. ' Asari "3:dminis~. " it ought . ti.;receive;separa£e .legislative treatment;· See ii"; . :-. 
" trative'jnterpretatiQn qfthe,Act by the enfQrCing agency,'"',:at 2577 (statement,Qf Rep~ 'Celler'quQtingJetter-frQ~ Jjnited,. ' "..,' Griggs v . .Duke Power co.;" 401 U:".S, 424,' 433:-i-434' (1971), " . '.' States' Depi:trtin¢rit of Labor); id.,·at 2584 tstate~en~Qf.Rep.. " 

these Guidelines, ." 'while, nQt ¢ontrQIUng llPQn the CQurtsby',Green). ,.Thlsargq.ment wasdefeated,t,heoill qu~ckly passed 
'..', reaSQn Qftheir·.autnQiity,do constitute'a'body Qf ef{perience

.asa'mencled, and we iU-e.left with little'legisiative hi~tQry·tq ~'.0 and .in'ibrmeq 'judgment ,to' which c~rirts andlitigant{tnay '.
". " guide' us in jnterpreting the.Act's prohibitIQn-against' dis~ · 'properJY re:;;Qrt fQr 'gUidance,;';': General. ETectricCo: Y;.· 
"l criminatiQn based',Qn."sex." .. ' .. " . '. " , Gilbert,429 U.8.125; 14i::"142(1976),qu6ting Skid#wre :v. :

_'. '.' 'R,esponde~t a~guej:iiand theC~urt Of Appeals )ield;'that' ;. •Swift & Co . .- 323~ U.· S: 134,' 140 (1944): .• The ,EEOC Guide
: ,'c • unwelcomesextial advances that create an Qffensive Qr hos 'lines fuily., support· :the' 'view, that . harassment· 'leading' . to." 
- ..... ti1e'~Qrking'envirQnm~nt, viQlate Title.'vtV'Without'ques .~QnecQnQrriic injury' can yiQlate'Title, VIL, . ,-.~. ' . 

. tiOll}' when·' a . supervisQr sexually'harasses 'a subordinate.• ; In ,,defining "sexual h3orassl!!ent,';the' Guidelin.es' first de::: ' 
, 'because'Qf the subQrdinate's sex, that_supervisor: "discrimi-:: 

',' 

scribe· th~ kinds of ·wQrkplace. conduct: that" maybeactiQn-' 
_', l1ate[s)"Qn thebasispf sex. PetitiQner ,app~rently dQes~Qt' ,~, , (', .', able under Title, YIL These include "[u]nwelcQme' sexual, 
'.challenge .this propo~ition.;.....-; 'It conteri.qs i!1§'tead that.in . ...• ',' .', advances" request!; ;fQr. sexual' faVQrs, . and. Qther verbal Qr 

, _. , • " ,. -:-__ ' "'" ,1,,' ""!'

.';, prohibitingdj~crilllh:la£iQn ,With .respect; to. -','CQmpensatiQn" ' : physiea1cQnduct Qfa·sexual·nature-.">~29, CF'R, '§)~04.1l(a)' 
. terms;'cQn,ditiQns, .·Qr pi"ivileges;'Qf eriiplQyment,9Qngress (1985). :. 'Rel~vant :.tQ the chargesaL'issue in· this case, the 

, . 'was 'CQncerned :With'whatpetitiQl)erdes~ribes, as "tangible .. ' Guidelines provi.dEl tha~suchsexual ~i!3cond~ct.~Qnstitutes 
.IQ~s"Qf"an·ecC?nQrnic~ha_racte~," 'I)ot -"purely ps~ch~~qgIc~r . , pt.ohibited"sexualharassment," whether :Qt nQt it .is directly' 
:aspects'Qfthe__wQrkpl~ce envjrQnment:" : BrieffQr PetitiQner .' : linke~' to, the'. grant' or' denial Qf'an eC9nQrnicquid pro: quo, 
.;l0-3i,·34. In ·support,6f.this'daim p~titi()ner 6,bserve§ that where "such conduct~hasthepurpQseoreffect Qf unreasQn
in l::iQththelegislative histQry'oI. Title VII and t,hisCou'rt's,' .." .: i ably interfering withanindivi~uaJ's 'wQrk perfQrm'ance, of 

. Title VII:d,ecisiQns,' thEl fQcu's=tiasheen ,on tapgible,- eCQn9I!1ic " " /" , -<- -.' 'creating.an intimidating;' hostile, ()r offensive wQrkingerivi- '. 
, 'barriers erectetl by discrhninatiQn. •..~. , ,'. ,..... ',',-, rOJlment." § 1604.1i(·a)(3). . - '. " 

.: We rej~c,t'petitiQn:er's view .• First,the'language Qf Title,,' " ,In corichiding. tpaf. sQ-called "hQstile envirQnme:!1t" {i>.e., 
, . VII isnQtlimited.to "~cQnollilc'~,or:"tangible" discrimination., -nQn quid Pro'.Quoll1arassmentviolates Title' VII, the'-EEQC . 

./ Thephrase"t~rms,cQi1ditiQns, ()r privileges 'Qf emplQyment" , , , .. ' ,drew,uPQn-a stibstantial bQdj,Qf judicial de~isiQ~s and EEOG 

. . evinces a copgressiQnal intent:" 'to. strike at the entire spec . precedent hQlding thal'Title ·VII affQr~semployees th-eright 

:lrurri of 'disparate treatment Qtmen and wQme,rt"; in e:mplQY- , to work in an envir()nment free from,discriminatQry intiinida~ 

• ment. .. ,Los Angdes D'ep~. ,ofWater and Ppwer V. Mcinh~rt, " . tiQn, ridicul~, 'ahd'ins.ult, . See gen~rally 45. ~ed.:R~g;74676' ' 

, . 
435, U .'S. : 702;:707;> n. '13 (l~78), qUQting Sprogis y; ':United' .,'. · '(1980),- Rogers v. EEOC; 454F. 2d234, (CA5 197]); ~ert. 

. ,~ , 'Air Lines,'inc~, 444 F. 2d 1194;1198 (CA11971).,' PetitiQrier " ' ~' d~nied,406 U. S. :957 (1972); was apparently the first' caS~ to 
" : .has PQi~ted 'to. nQthing in the Act to. sugges.t trya{ CQngress ' 

" , recognize 'a cause,Qf action ba,sed uPQna- discriminatQry·wQrk 
e,rlviJ:Qnment. '. In Rogers,the~CQurt'ofAppeals fQr the Fifth:co~~empla~ed t~e limit~tion~urged- h~re'" . ., - ~ . , ' . 

.', 
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"Opinion of the Court . 477U~ s.' 57 , . Opinion of the Court. 
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'Circuit held i,hat a Hispanic coropl~inant could~ establish. a' . , "'Sexual .hatassrrie~t which creates a<hostile~roffen
Title VIi violation by demonstrating thafher employer cre-· sive'envir~nm~nt for menibers of ~ne, sex isey~ry' bit the"

, ated ~n offe'Osiv~ work e-rivironmeilt for employees oygiving . , ' .... arbItrary b~iITie.rto sexual e:quality.atthe -wor,kplace that 
, discriminatory' service to' its. Hispanic cliEmtel~:,', '. The ,coUrt.- ' racial' -narassfi:1ent ~is', to racial 'equality: Surely, a ..rEi'" 

;. explained th~t:anemployee'sprotections unde~ TitleViiex-~ , 
.... ' - - " , ~ -* .. ~ , ':quirement ~hatarhan or woman fun agauhtlet of sexual 

,tend beyond' the economic aspects of emploYment: ' 
--" " .~<, - .,:.".-' . .- . abusein'retutn for'tl1e privilege:ofbeing'allowed to:worl< 

. "[T]he phras~"termstconditions orprivileg~s ofemploy':' ..... . ': and make a livingcimhe ~sdeine'aning'and disconcerting
. as-the ·harshest of racial epithets.'" ,- " , . " ,

• • i, , m¢rit' in [:rlt~(/ vnf.is, aif',expansive' concept' which . . " .. . ',: - : ..":'" . - . -," .. , . - ,',' " 

, sweeps. Withfn its protective ambit the pt~ctice, of ,creat-,., Accord, Katz v. Dole, 709 F. 2d ~51, 254~255 (CA4 1983); 
irtg a'w:orking erivrronmeiit heavily ~iiargedWith ethnic· Buru:1y v: Jackson; 2Q5 U.R 1\pp:D~ C.,at.444-~54,641 F;;' 
orradal ,discrimin~tjon.· .' . .' One'"ean readily envision, " '2d, at' 934..:..944;'·kabkowici v.'West'-Bend Co;, .589F.8upp." 

.' working 'environmEnits ,so h~av-ily 'polluted. with, dis~. , 780.(ED:Wis: 1984). ' '. ' . " . " , 
, " criminatIon' as' to 'destroy completely··the 'embtional and, ,Of course, as the , courts in ~oth Rogers andHen~on recog-: 

, ' '" psychologi<;al stability 'ofminoritygroup worKers. '~' ..". 
~' 

"'nized;not'all.worfplace conduct that may. b~ described 'af? 
'J " .4.54 ~. ,2~·,.at 23?:L ' ' '.,: ' ' , ,- "harassment". affe'Cts a "term, condition, or privilege" ofem~ , 

~ ployment. ,;witpiIi the meaning·of. Title Vn:See Rogers-.v . 
. Courts apJ)lied. this ~pririciple to harassment basei:I- on ';race;~' , , EEOC, 'supra; at 238 ("mej'e utterance of8J1 ethnic'or;racial 
e'>g.,'Firejightersln$titutejor llacial-Eq~alityv'-SCLo1tis, :,' " . , 

,epithet..which engenders 'offensive feelirigs.;inan employee'''', 
r'f?49 F: 2d 506;'51,47515'(CA8), cert: deniep sub nom. Banta·v .. wouid'not affect the. conditions 'of einployi'r!ent to sufficiently' 

" " United Sqites,.434 U. S . .819 '(1977); Gray' v•., GreYhoun.d- significant degree to.' viobite Title VII); Hcnson,68~ F.2d, at' 
.~ ,~:'''Li~es; E~t,'178JJ. S:,App.. D. C. 91, 98,,545F. 2d 169,'176 ,'90.4Jquotjng same).· Fo£sexual,h-arassment to be actionable, 

(l976); religion', e. g.,'C61:npston v: Borden, Inc., 424, 'F.. ' it.inusfbe suffic'iimtlysevere 'o:r:,perv,asiye "t~ altertne~Qndi~ 
.SUpp. 157 (SP Ohio' 1976); ~mdn~tionalorigin,' g.. " Cariddi tions:of. [the 'victim~s1 ~mploYment.·and ~reate an abusiv'e' 
v>Kansas City' Chi~fs Footbg,ll Cl?tb,~.568f. 2d87,8R(CA.8 . working' environIT1ent." Ib,id;' . Respondent'sallegatiQPs in 

, 1977). Nothingin.Title VII suggests that a hostile environ :' this case..,..:~vhich i~clude not only pervasiv~.harf!ssIl1.ent but· 
" " , went. based on' discriminaiory. i sexual harassment sI19uld.'not' , . . also criminal conduct ofthe most 'serious nature-are plainly. 

~e .Iikewi·~~· prohibited. ' The Guidelines thus appropriat~ly:' . 8ufficj.enf to' stat~ ,a . claini for' "hostile environment". 'sexual 
'grew ,from,_ a.ndwere, (ullYCorisistent:With~ the ~existing case' . harassment. ". . ,,'_' '.

blw. '. ' " "', ' , ',. Th~ question remains" .,however;: whether ·the'.District 
, Court'.sultimate· findIng that-respondent "was, not the vi,ctim ' ',Sjnce 'the ,Guidelin~s-wer~ :iss?ed; C?UJ:1;s ·have uniforrilly-:' 

, of:sexual harassment," 22EPD~30t708, at 14,692-.-14,693, 23,held, 'al1d we agree; that a plaintiff may establish aViolaiion ' 
-, FEP Cases,~at43,-effectively'disposeglof respondent~~ claIm.'of Title, VII by provIng that'discrimination b~sed on sex ha~ 

\ 'The CouI:tof Appeals recognized, we think 'correctty, th~t',''created a hostiie or abusive work, enviionmen't ',As' the 
. thjs ulti,mate finding was· Ilkely baS~d on ,one' or both of. two ..Court 'of App~~ls' fOf ;the Ele:ve'nth 'Circuitwr~te in Herysorrv. 

,. erroneou~ views of the law. ' 'First, the Dilstrict Court :ippa~Dunde~,682 F. 2~ 897; 902 (1982):' , , 
imtly believed .that a claim for sexual haraSsment wiII not 'lie' - , '" 

" 
'. ".~. 



68 

-',: 

.. 	 'J'
.' ; 	

".-~~ :' " 
:, .\.  .MERITOR SAVINGS BANK v. VINSON .~ Q9OCTbBER TERM, 1985' 	 .... - . 

, 	 • '. • .J 
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. , 

',- ·abse~tan econ;mic effect' o~' the .¢oinplainant's.eIl1ployme~t. .). :mitt-eqihto evidence, "had'no place in this litigatioI)." Ibid . 
See. ibid. '("It 1swiillout qtiestionthat sexual' harassment of . The apParent ground fgr this. conclusion 'was that'respond-'''' 

· female employees in'whi~hthey.are asked orrequrredto s'ub': ent's :voluntariness vel non in submitting to Taylor's advances .' 
mit to sexual demands as. a condition to obtain .employment . .' was immaterial to her sexual harassment. claim.' While "vol:" ~ 
or tq main~a.i?J,' employmen~ or to obtain promotions'falls' ' .. - '."-. untariness" in the-:'~(ms~6{eonsent isn~t adefens~ to stich ~ 

· within- protection o( Title VII") (emphasis added). Since'-it~. '.. clai!n;:itdoesnot:follo:wthat-a complaina!1i',s sexuanypr~vo.c:- . 
. - appears that'the PistrictCourtmade its findings Without ativespeech ordress is irreleval1t asamattet of law in·deter'-:· 

.ever considering the';"host.ile envirpnment" theory of se](ual miningWQetfier'he -Qr she found particularse~u.ai advances', . 
uriwelcome~ To the contrary,'8uc1:l eyidenceis:ob'viously rel~ .harassment, the Court .ot Appeals' decision to remand 'was 

':correct.'-'" . . ". '" ' " evant.·.· The-EEOC.' GUidJ~ines' e.n.:phasiz~' that the, trier of: 
'. - Second, the District Court's ~onclu.sion-that n:()' actioiHlble '. 

" 

. '~fact must determine the existence of sexual harassment in 
light o{"the recor~ as a whole'; and "th~ tcit~lity __ ofcircuin- ' .harassment, occurred might .have rested on its .~arlier "find~~. 

, iug" th::,t't "[ilf [respondentl'and 'ray lor did engage in an'inti< stances, such' as the rtature:ofthe sexual advances .and the. 
.. '. context in which the alleg'ed incident$ occurred. '!' 29 :CFR:· mate or sexual relatiqnshjp. ",' 'that.relatio~shipwasa vol;

/uutaryone·.'~ ··1d:, at V:t,692, 23FEP Cases; at 42,~But, the 
,: 	 §J604.11(b) (1985);' .. RespOil9,ent's('laim that . any 'marginal 

.fact'thatsex~reiated cond,uctwas"voluntary,"iIi ·the sense relevance-of the.evidence.in qlu~stioI{was outweigheq by the 
.thatthe complainantw8:~ n9t forced 'to participate against her ! ' , l -- . potential for unfair preju9,ice is the'sortofwgument properly 
~ll,·is· n.of,a··defensE(to,al?exllalharassment·suit brought,', . add!,essed to the' District Court .. In this 'caSe the. Distrjct· '.' 
und,efc;'Title VII., The gravamencof any. sexuaLharassment '. , ; '. Courtconclud,ed. that' the eyi<:ience sh9Uld be admitted, and 
claimis.thatthealleged. sexu.al aQvances were. "unwelcome." the Court ofAppeals"~()ntrary c.onclusion w~s ba.l'ed upon the 
,.29CF~,§16()4.H(a) '(1985):, ,While the question.:whether' .' '. erronequs,~categotical:view that-testimony about pr~)Vocative", 

~ , dress and publicly expressed 'sexu,al fantasies ','had nc; place in· . : particular, conduct was indeed, unwelcome presents diffi~ult. 
'. prol?lems of proof and turns: largely .<>n credibilit'Y- determina,. :. .:../ . this litlgati()J}::' 243 U.S. App~ D. ·.C~'" at'328,n: 36, 753 F: 
. trons. ·'committed ·to the trier of fact, the ,Districf Court '.in : .2d, 'at 146; ·n. 36. .Whilethe District' Co.urt·imlst carefu'Uy . 
:thi~ case eIT~ne6usly : focused 'on the "~ohlrit~riness" of re,. ". .weigh the applicable. considerations· in 'deci<:iing' whether ti:i: . 

admitevid~nce~of this' kind, there is flO per se rule -against its .spondent's partiCipation in the claimed s~xual episo,des.' J'l1e 'admissibility. . .' . ',.' . . .
.' corre.ct in<iuiry is· w:hether,!'espohd!?Jlt by her' c0l!duct' indi< . 	 , . 

c -. 	IIIcat~d~ that the alleged s~xualadvanceswere unwelcome , . not ~.. .;,,,'. 

'•. 	whether her actmil parllc'ipatiori in se'xuai inteh~oursewas " . AlthOligh the'District Courtconcluct'edthat resp~ndent had 
Voiti~tarY·. . : . , ,,- ""', .:.' ..' ....." .!>, not proved, a yiolati~fl of title.ViI,'lt neyei't.helesl;l went on to 

PetitionercontEmds that even"lf this case must be' re c(msider.Jhe question of the Qank's liability. '. Finding that' 
manded tbtlie Di~trict Court;. the :Cotlrtof Appeais·'erredih. "the'ba~kwas withouJnotice'" of'l'aylor's alleged conduct; ; 

_one'of tlieterins of its',remand:.'.Sp-=.ecificaliY,.the:Cotirt of .' . : 'and that n9t1ce to ,Taylor 'was 1)ot the equivalent ofnotice t.q 

!~ . 'Ap~f?als~tated thatt.estimony about 'rEispondent's '.'dress and· \ . ·the· bank, the eourt . concluded. that t.he ,bank thereforecouid . 


, personal fan~asies,'!243'-U.--S. App. D. G., at 328,n.~6, 753' . noCbe held lial?lefot 'I\,ylor'salleged actions. The Gourtof 

.. F. 2d, at 146,' n,.-36, which:th(d5istrict Corut app;rrently' ad-:.' " . .Appeals took the ,opposite view, holding that-an employer is. 


. 	 - ", ~ -.~, ~. '.~." ~ , , ~ . -	 . - . ~. 
i'., 

'- " . 
. ~ '. 

\' 	 --- " . 
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stri~tl{l!able f~ra hostjleen'vk(mme~t :c~eat~d bj'a stip~~vi- '. 

sor's sexual adyances;~ven though the employer neither' 


, ,1alewnor reasonably could have known(jf the alleged miscon- ' 

. >,duCt. ,The court ,held -that asuperVi$or, whether or !lot he : 

~possesses the.authoiityto,hire;' fire, or Rromote, is,necessar-:: ....: 

, "ily an. '~agene"Of his employer for 'aUTitle VII purposes,since 
, "everi the ,appearance" of !)uch authority'mayen~ble him to' 

impose,;hjmself on 'hi~ s~b9rdinates:" , '(' ." .' 
" The partie's, and amici suggest. seyeraidifferentstandards 

.for ;employer ,liability.' : Respondent, 'nof surp~isingly;' de-: 
I€mdsthe'position oHhe Co~rt of Appeals. Notingthatrttie 
VJI'f$ definition of "employer" incliIdes ~I)y}'agerit" of the,ein- ' ' 

'ployer, she also 'argues ithat."so long as the',circumstarice is 

, worls-related,the sup,ervis()l~ is the employer- an,d the em-


c' ployerjs:the supervisor:" .Brieffor Responde,nt 27. ' Notice, ' 

,'. to Taylor that :the .ad'vanceswere,uriwelcoine" therefore; was 


notice to the bank.," , r • • " :-" ' , 

Petit!on~r argUes that respondent's,faiJute t<,> use its,estah-:: 

'lishedgrieyan~e pr:O~edure,or to othEn:wlse,put it on 1.1otice'of. 

,the'alleged miscondo.ct, insulates petitioher; from liflbiHty ror" 

,Taylor's ~ronidoing. ,A c::ontrary rule,w~uldoe unf~r, peti:': 


",tioner argues,' sinc,e'in a: hostile environment harassment case 

, .the' employer oft~;n will' have: no re,ason' to know about" or' " 

opporiunity'tocure" th~ alleged-wrongdoing;, " ,,' , 
,'Th'e EEOC/in' its'brie(a~amicus ciiricw; cO!ltends' -that:, , 
courts f6rmlilatirlg Emiploy~r. liability:rules should d~awfrori!' , 
traditiorialagency prin¢~ples.' Examination of thoseprinc::i-". ' 
pIes has -led the EEOC to the 'view that ,where a/supervis'or ' :' 

, exe~cises the authorityc actually ,qelegated to, hiIll 'by, bis~~m~' , 
_, , ployer, by~making or threatening to make decisions affecting ~~\, 

" ' , the eniploymep:tstatusofhis 'subordinates,such actions are 
:'~properlY imputed to the,employer 'Yhose~ delegation 'of au: ' 

. 'thority empowe:redth~ supervisor tQ und·ertake~them.'Brief 

,for United St~tesand EEOC as ArIJ,ici:Curiae 22. Thus, the, 

"cQurts hav:e GonSistently heldetnploy~r,~' Hable, for the 4is


"',criniinatory' discharges' of emplqyees py superyi~or;v person
'. 

, , 

" 
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,r 

pel;:yVhether ptl)ot the employer knew, shouid have known; 
',or approved' (:If' ,the ~uper.visor's 'actions; , , 'e. g., 4nderso~v; , 

MetlwdistEvart{letical Hospital,:1nc.,· 464 F\2d'723, 725
(CA6 1972). ' . -' .•. " ,- '., .. " " . . 

" , The:EEOC' suggests:that.,whenasexuafharassm~n{~lairri . 

rests exclusively ',on' a ".hostile enVironment'" theory; how
_ever: the usual basis-for:a: firiding of agency Will often dis~p:- ' 

pear-. ': In th,at' case: the EEOC, believes, agency principles', 


' .. lead,to' " " " ", ,,',,'., 

"a ruleihat 'asks~whether' a'victiriI of sextialq~rassmenf 
,had feasonab!y ~v::tilable:'an avenue ofcomplai1.1t reg3:;rd~ 
ing such,harassment~ ~and, if avapable and utilized, -: 
'whether that ·procedure'was reasonably respo:Qsiveto' ", 

f , the employee's.complaiQ,t.' If the; 'employer has ~n ex-...::,..-· 
, ,pressed poli~y against 'sexual harassment arid has imple~ 

'merited a proceduI.;e. specifically designed toresolve,'sex": 
, , ,ufllharassmenf.cIairns, and ifthe victi'mdoesnottake " 

, ,~dvantageof 'that 'procedure, the/employer '§lhouldbe ' 
"sh~elded'from lial;lility- abf$ent actualknQwledge~;'Of the' , 

'. sexually hostile environment (ob~:.aine(C 'e.: g;;bythe' ,fil:;',. 
'ing of a:charge~,withthe EEOC:j"or a compatablestate '-~, 

, :agencYf~ ,In.aiIothercases~ the employer- will be liable if' ' 
" "it h~s actual knowledge ofthe'h_ar~ssmentqr if" cOl1sider

, ing ali the facts~oLthe"'case;' the yicti11! in question 'had 
' .. ,no reason~bly available avenue .for' making h~~ or her 
, 'complaInt knoWn' to appropriaf~management' oftrdal$." 

, B'rleffor'l!riit~q St~tes an(EEOCas.4mici,Curtae ~6. 

As 'respondent'poin~~'ollt; this: suggeflt~drlile,is 'in some ten
- sionwith the'EE9C Guidelines,. which, ho~d an employer Jia;. 

ble. for' the ~cts 'of its ag~nts .without regard to, notice~ , 29: 
"CFR'§1f:W4:tf(c)U985)., The, Guidelines do 'require, ~ow- 
. ever, anYejmniin[ation of}the circtimstanc~s oflhe particular ' 
_·.,employinent rela.tibriship.arid the' job [f]llnctio~l3.perfoniiea 

,by the inaividuaf indetermirting whe~her,imjndividual acts in', ' 
:~ 

'either a sup'er~isory 'or agency capacity.'" _'Ibid. ' 

" 

,-' 
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57 .STEV,ENS,'j; ,.concurring
".;-- , ' 

. This debate' ov~r, th~ 'approp~iate 'standard'Jot -e~ployer ploy~r's interest.in ,corre(:tingthat fomr of discrimination.' . 
i.iability has a,rather abstract' quality ~botit it given. the.'state , Api>. 25: . lVIoreover,' theba.nk's~grjev::mce procedure appal': _, 

.. of the' record in this case" We do not know at this'stage' ~erit1y required an ernployee' to c~mplai;"; first t"o:her superVi':' 
'.Whe.ther , Taylor-made: any~sexua1-acfvahces· toward, respoQd- !?ot, iIi this' case Taylor, . '. Since:Taylor was the alleged perpe- .' 
.ent at ~ll; let,alone"'whether ;those advances .wete unwelcome, ,; . 

? 

. .·trator; it is not altogether surprising'tpat responqent failed _ 
. whether they ,were' sufficiently perv~sive tOC,()llstitute' a -. to inVOKe the procedu;e . and report' h~r·.·gTievancf to him. ~." 

condition of employinEint, orwh~ther they were' "so perva ·'Pe~itiorier!scon~enti()ll' that respondent's failure shouldinsu-, .. ", 
sive·and s610..ng<;ontinuil)g" ,. that theemploY~:r'must have' .', late. it .Iroirl;·liability·lliightbe' sub!?tantially stt:<>nger. ifits 
bec9rrie:consci(ms.~ of. [th~mJ( Taylo'f. v. Jones,653 F .. 2d. .' 

'. 
prQcedures.were better c~lculatid .to~nc~urage . victims. of

1l93,1197~1l~9 (CA8 1981) ,(holding employerJiable.forra,: ,harassment to 'come forward",' ;'.' .~
cially' hostile' working '-environIi1E:~'nt ..b~sed 'on: '. constructive,' 

knowledge). . . . ..'. . .. :' . . , 


. We ,,therefore decline·.theparties' invitation toj"sstie a.: .' .,' ~IV 


. - t . -" . '." "" ~ -". - 

. ydefinitive nile on employer liability,: buj/ we. do agree with · ,-"IrLsurn,' we hold that a ~lahp. of'''hostile environment"'~ex ..· 
the EEOC 'that Congress. wanted colirts to'look to agency. discriminationis:actlonable.-under. Title.~VII; that the-District· 
principlesfor guidan~e in ihis area', ...· While such corrUllon-law 

;. 

Court's -findings_were ,'insufficient to. dispose,of respondent's 
'. principles may not Qe -,~ransferable in all their particulars to' hostile'; emtlrorl,ment ~claim,: and,: t"hi;tt .the' DistrictCourl did 

Title VII,' Ci:mgrel;)s' decision to define "einployer" to include . :not,err in' admitting. testimony about respondent's sexually ..' 
'. any' liagent" '.ofi:memployer, 42 U.S~ -C;'. §200Qe(b),' surely '. provocative;'speech an,d dress.>As.to employer liability; W~ 
.. : evinces anintent to place some liri1it~ en the 'act's of employ': conClude '.:that' the' Court 'of Appeals' was· Wrotig to 'entirely 

" .... ·.e·es for which' :employers ,under Title ,\Tn are-~to be: . held 'disregard~agericy principles 'and . impose.ab"solute liabilIty. on, 
. . res~onsible: . For this' reason ,,,we hol<L!paf~he court of ~mpioyers 'for the aCts of their.supenrisors,regardl~ss o(the

'. 'Appeals erred inccinCIuding that .employers are always~uto · ,Circumstances ofapai-ticul~<;ase;' :: '. ,,~,~, .." ". " . 
maticidly liable :t'orsexual harassment by th~irsupervlsors.. :, Accordingly, the-judgment 'of the CQUrtof Appeals rev-ers-
See "generally' Restatement (Second) ofAge~cy~ § § 2'H)':':237'~' · ing.the judgm~nt of ,the ~District· Gourt 'isafftrmed, 'and the.· 

- ~"(l958)."for the-same .reasori;~abserice of rtotice to an'em'- \ . cas~.js remanded fo~.further proceedings ci'msistent.with this 
ployerdoespot necessarily insula~e that etpployer frorrdiabi1:::' oNI;lion. . '. . ... .. , :,':>, . . .' .' " '. • : . 

. ity,.· 'bid." '," -' . '. .... ,:'.. .~._:.: ;('. " ,".' " '~.' ", .. " 
'c· 

'. ';, . '," '.' .'. . -It is so ordered: 
'<, '. Finally, we reject petitioner~8 viewthat th¢ mere·existenc~· 


,.' ofa griev~nce: ,procedure an~:'a poiicy against 'dis'~rimi:patioii, 
 .- 'JusTIcE STEvE~s,,:C()ncurr-ing:'counled . with ·responde.nt's failpre to inyoke that'procedure,. 
must ins)llate petitioner fioridiabiIity;,'While thos~ facts are' . '.,. .: .. Because T do not ~;-ee' any, inc~nsistency between the'two ':. 

,phiinly releyant;~ the situation before U's' demon~ttates why .' opinions'," ~nd' :becatls~ ']: believe' the. question ()fstatlitory 
they are not necessarily,:dispositive; Petitioner's genera.l, : ctinstrnctfon~£hat JVSTIGEMARSHALL has answered',"is,fairly 

, ',noncliscrinUnation policy did not,. address sexual harassment . pr~sented,bY the'record,'ljoinboth the .C,ourt'sopinionarld 
, in.particular', and·'th~sdid not alerteniploy(;~sto iii~i(Emi;: .. JUSTICE MARSHALL'S'opiriion, . , 

; ,,' '. . ~ . - - ~. - .. ',' '" '" 

.-' .I- ' 

..
') 
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MARSHALL, J,·,conc~rring·.in judgment· , 477:U. S.· ··57. ,'MARSHALL, .J, ,conc!l~ing'in judgffienf 
· - ,. .. / • ~ • ~. - ,- .. 'I ' ". '. , , :; 

· JUSTICE· MARSHALi with whom JUSTICE'BRENNAN, JuS-. - : l " . player liability ~th ~respect' to)igents\:;.rid superVis,oryem
·.rIcE BLACKMtJN ·a'ltdJUSTIGE.8TEVENS Join, concurring ir('~· j '.' Cployees.:.~.. [T]he Commission and the courtS have held for 
the Ju'dgment, . '. -, ~ (,' ..,.'" '~, '\,y~~rs' ~hat ~n .e~ploye~ is liable if a s~pervisor 'or an',age~t? 

.' .I fully" ag;ee with, the Court's conclusion ,that. workpI~ce. " >', .yI?I,ate~}he,!Itle ~n; regaI,'dless 9~ l,<nowledgeor any other ... 
, 'I h t' 'II .~ 1 d vI'olates Title VII Part 111- ' fmItIg~tmgfactor.· . 45 Fed, Reg. 74676 (1980).. I. would .",?,.sexua ar,assmen IS 1 ~ga, all ., .' ., ., ,. h" .....,:... . _.", .', .. ,'. . ' . 

; of the CoUrt's:,opiruon;' .I1owever,~ ieayes 'opetj: the :Circu.m:" 'i: .,adop~.~,est~?ar~ !,etout pythe CO~mI~S!On., .' .' .. 
. .,' . .. . . h' h" 1···· ".. 'nsI'ble under' Title' VII ' . An employer can act only through .mdIVIdual supervIsors... stances mw IC an emp oyer IS respo.,·\A.· ....•. . .: . .... . . ._,' . '. c .'.. • ;~" .'.. _ '" ,

'.. :.' .. ~., . ,. h' . d" t: .'·B'·· .. . I b I'· e' that';question to be "-:- ,. . and employees; 4IscrlmmatIonI~.rarely.carried out'pursuant
lor suc con uc. . ecause e .ev .", t " ~"I t' f' . , b 'd' 'f d' Al
" . }. b' ~ I·: 't" '.' ·.t'."I' <'....., "."', ,"': .., oaJ.orm~.vo.e9:acorporatIOns .. oar 0', !rectors, . ,. . 
proper yelore us" wtI e sePara e y. . '. . r' ',,' 'th h· "1 .... .' ... ' d t,' '" 'd . d"I -

.Th' "th" 'C d '. I' 'es t resolve· is ad~ressed in the, ' , . :.'; '. . oug an emp oye:pnay som~tImes a op .companywl e ,IS- -,'urt''.e,Issue eo, . ec III 0 u._. " ',., •. t . '1" . . 1 t' f 'Titl VII '. t th .'··EE·O·C" G" 'd 1" 
. 

D',.. '" ,;'. t', Be:ca'u'se' of' S"e'x w·hI'ch : ", ...crimIna ory po -lCIeS VIO. alve ~o. e,., .ac s.. at .may . 
Ul e mes on lscrlmma IOn .,.. '. . . . .' " . " "1' ," . _ ,... . . ' , 

arf{entitlecf to'great def~r~hce. ~ See~Gr'iggs.~, Duke Power . ".' :-,' .co~stIt~te.Tltl~ V!I.Y;lOatIons are genera.lly .~~fected thro~gh 
· Co.; 401'U ~ S..424, :433-;434 (1971) (EEo.e ,Guidelines _on . f :. . the actIOns of IlldIYlduals, ,and" often an Illdrv:dual may take _ 
Em 10 ent Testin . Procedures 'of 19(6);, see also ante, at. ':, .1'. '; sucha. step .ey~n III ?efiance 9f co~pany policy. Nonethe~ , 
65 P'Tk[Guidelinesgex'iain:- ' '-~, '. , " .'. . " less, TitIeNII r~rp~dles, .sucha~remstat,eme~t and backpay" .. 

. ,'.. ' , , ,p. -"'., ' .' .' .'. . , ·".generally rq.n agaIp,st the employer as .an .entIty.1 T1).e ques..: .•.. 
'" .'iApp(~inggeneraI Title, vnprin~ip~es';'an el1lployer ' tion thus ari$es as to . the , circumstances un4er.which 'an: . 
. . . , is responsible for it,s acts. and those of'its,agents a,nd. '.' . employer will be held liable u'nderTitle 'VII for the acts of its> 
superyisorYemploy~esWith respect to"sexual :harass-. : '. : I'" '. employees.;' ... ' . '~'."'.' > .: .. ' " _ t,.· .• 

.' . inent regaralessof whether the':spe~ific ~cts~c~mphline~L, ..'"" T~e answetsupplied by:j~eneratTitle 'VII Iaw,lik~ th,at . 

:( ~ 

"'o(w~re ,all!ho:r;izedor' eV,~n fOI:bidd~~ by the,e~ployer,: ..... ~.;~ ,': .supp1ie~·by federal1abor iaw,oisthat the act ora SUI)~tyis()ry" 
· . andr~gardles8C1f whether., the emploYE!! knew.or. shou~d ,"'- 11 . ~ employee. or ~gent is imputed'to the employer,2. Thus, for 

' ~.·have· kn~:hvl1~of'their occ~ence:The C()rnmission wIl}'! . example" when~a 'superVisorm~criminat(.rily.fu-es or refuses' 
'.' examine~fhe circumstances,of tlie :particular employmellt .:.!: to promote a biackeniployee,~ that-ac(is";without, more, con

·reiation,ship and the JOb: [fJunction's perfortneO' by, the': . ) , .-side:r:ed.the act of the employer. ' 'The.coUrts dO,/no(stop to .. 
, i~divi.~ual i~ ::d.~~ermihin.. g. w.~ether,a? -in~.)Vi.duaI acts in. '_'.,1. __ ':, CO.n.Sider wh~ther'the. employe~ othe.~se had' ".no~ice" of ~h.e·-,. ' .. 
. eIther a ElUpervlsory oragencycapac!ty.. . . actU?n; .. o.r even whether·the~supervlso:r:haQ actual 3,ut40nty ..... 
.'~ith re~~ect'·to co~du~t betwe~n 'fellow e~ployees, ". I', to act:·ashe.·gid.:E:J}.,Flowers v. Crouc,h-WalkerCorp., 

.•.. < an employerl~1 r~sponslble for,acts of sexual har~ssment . 1" . 
,in the workplace' where the employer (or its agents. or . "I The 'remedial provisio~s d(-Title 'VII wereJargely ~odeh:id on those' of 

· •.. sup~rvisory :elTl:ployee~) knows''-of 'should' have lq1oWn, . the National L;abor Relations Act (NLRA).' See AlbemarlePaperCo.·v. 
'.' of the conduct,' unless it can show that. it t.ook imme.; c ~- :¥body,422 D.: S . .405, 419, a'nd~. :11'(1975); see alsoFranksv.~ BOWman 

. ,. ,Transportation-Co:, 424 U: S. 747;768-770 (1976). .' ". . ' ... diate,:'and':':appr6priate 'corrective aCtion.'" ~9CFR 
'zFor NLRA ~ses, see, e.g" Graves Truck,ing, Inc. v. NLRB, 692·F.' .. '.. .'.~'§§ 1604.H(c),,(d) (1985). .. . . " '} 

, ,~ , .. . 2d 470 (CA71982); NLRB·v.:Ka"iser Agricultural Chemical, Division oj 
f, . '. ,Kaiser Aluminum '& 'Chemical' Corp.; '473 F; .2d 374, 384 (CA5' 1973);, . . ..' The' Commissi9n, in issuing the Guidelines,. e:x;plain~d that.':'. 'Amalg~mated C{othing W..orke.rs·oJ America '.v: N.LRB,)24 U: s. App.

· its 'rUle was·"in keeping with the general ·standard ·Of em'/"" .' D:C. '365, 37J,365 F. 2d.898, 909 (i.~66), . . . ''. 
". .." , t' L'

"-~ 

I ,I: ,-, t: 
I 
I ,. 

http:conc~rring�.in


77 

~" 

.. . \' 

, ,OCTOBER T,ERM, i985 , ,76 

477 U. S;~ MARSHAJ.L, J.,concu~ring~iri judim:~mt 
, ,\, ," "..,.. " " , " , ' 

552 F. 2d 1277, 1282 (CA7 1977); Youngv. Soutll,western Sav
': ings'and Loa?iAssn:, 509 F :2d140 (CA5' 1975); Anderson v. 
, 'Methodist Evarqjl3lical,Hospital, Inc::: 464 F. ;2d 723, '(QAf3'. ' 
, 1972). ' Followii:lg thi!:t:: approach', every Court of Appeal!;l : 
that has corisidered the issuehasheldtJiatsexl.lal harassmenf '\ 

,"by supervi~ory pE!fSOnnel IS ~titomaticallYlmputed to the e,m., . 
:: ,ployer wneri th,eharassment results in tangible j()b detriment 

to ,the: siibordin'ateemploy~t;!>See HoTrt v, ,])ukeHome$, 'I 
[ric'., Div.Q! Windsor Mobil!3'Hoirj,es ;755 F. 2d"5~9, ()04:-606 , 
(CA71985); Craig'v. Y & YBnacks,:'Inc., 721F. 2d77; 80-81 ' 
(CA3' 1983); Katz v. Dole;709'F. 2d'251~255, ri., 6 (GA4 1~83);;~ " 

" Henson v. J)Unde,e;682F.2d'897, 910 (CAll;;1982); Miilerv. ' 
Banko! America, 600 F.:2d,211,213 (CA9,l979)'. , ,,', 

,T~e brief filed by the' Solicitor General ,on behaif of the 
, ", United States':andtfle EEOC"in this case suggests thatadif:", '\' 

lferept rille should apply-when' a supervisor's harassment' , 
, '''merely'', results'in a:discririlinatory work envirortrnerit.; The 
',' Solicit.or General'~oricedef3: thlltsexmi.l harassmept, that,' af-, ' 

,feds tangible 'job' benefits is an exercise of authority dele- " 

gat.edto.the supervisor by the,eI11ployer'7'~nd thu~give~rise . 

to employer liability. "But, departing 'from the, EEOC,Gu~de': ," 


, lines, Ire arguestnat the ca~e of a s1)pervis()r' rrierelycreating"" 

.. adisctiminatory work-'e'nvironment is different hecause the' 

'--::,' ~ supervisor"'is ~()t exercising; or thr:eatening to, exerci!)e; ac~ 
, t:u~i orapparentauthori~y to make personpel de,cisions affect

ing ,the yictfm.", 'Bri~f for United~States 'amlE~OCias 
,Amici Curiae 24. ,In the latter situation, he coricludes~ some ,
further notke reqUirement should therefore' be necessary. , : 
. , rhe80licitor General's position is, ~ntemible: A slipervi~ 

'sQr',sresponsibilities do not,begln'al)d 'end With the power to" 
,~ hire, fiI."~,and disciplineemploye~s,' orwith,th~ power to'rec-, 
< ommendsuch actions., Rather; a~upervlsor,is charged'With ", 

"...t~e day-to~day_supervisionof thewOJ;k erivfronmentarid with 
, , ensuring a safe, ptoductive workpl3:ce:. There' is' no reason 
, .w'hy abus~ oftbe latterauthority:should;h'ave differentconse- . ' 

'quences .tl1an'abuseofthe former. '.In both cases it is the au:,,' , 
- . . -' • • >.-' 

'0'" 

" 

" 

,MERIT6R~Ayn-iGS'B-ANK v.VINS(H~" 

57 MARSHALL, ,J:, ,cohcurring in judgment 

.. I ',thority v~sted, in the s~pervisor by thee!riployer th~t ~nables, ' 
, "him tpc6mmit the wrong:,-it is precisely 'becallse the supervi
" 	' , ,,' sor is, un,derstood to Qe clothed with the 'employer's authority 

-;':. that he is able to imposeunwelcQl1Ie' sexua1 7condl,ictoh subor: 
,: 'dinat~s; ,There is'tl,lereforerw'justification for a special rul~, 
" ' . 'to'be 'applied only in "hoitile environment'! cas~s-, that 'seXiI~11' ' 

" ,:h::u'alSsme~t' does. not create emp~oyer liability' uhtil the em:', ", 
, ' ': ployee' s\lffering the, discrimination n.itifies' other, ,ilupervi-" , 

, ~sors~ No such requirement'appearsiti'the statute'-'and no. 
s1)ch, :r:-equiremerit 'can:coherEmtlyb,e drawn from the law' of" " 

, agency." " .'., ' , '" ': . ' '. ' 
"Agency',pririciples and the, goals 'of ritle,VII ,law rhakeap':
,'propriatesorrte limItation on the liability'of,employersfor the 
--acts of super~isors. "Wher~, for e~ample,a"superviso.r has' 
~ no authority over an employee, beca\lse the 'two work in' 
wholly different parts of the employer'sI)U15lnesS, it~ may be; 
'improper to, find' strict efnployer'liaQility." S,ee,29. CFR 
§ 1604.11(c) (198!).' " 'Those, considerations, hc;>we¥ei:',', qQ Mt 

" "justify the creation of a spe"Cial: "notice" rule in hostileenvi~'-
, , 'ronmerit~cases>· '." " ;,:-- . " 

",'Further, n9thj~g'wo~ld-be.gai'iled by crafting',such'.~ rule. 
Inthe"pure", hostile· envIronment case, where' ani employee 
.files,anEEOC complaint alleging sexual'harassmentiIr the, 
wor~place, the, ePlplOyee' ~eeksl}otIl!oney damages 'but in':'·' 

,jurictiv'e~:relief." See, Bundy "v. ,jackso~, 205U.~.A~p. ' 
, '.ILC::444';456"n:12, 641'F..,2d:934, ,946,n.12\(1981) . .
,- 'Under-Tide VII; 'the EEOC mu~t.'-notifY, an 'employer, of 

charges maq,eagainsfit withiri 10 days, after receipt of the, 
,comp1ai!lt.. 42 p. s.,C~ § 2000e:-5(b). Jfthe:cQirgesappea{ ~ 
, to be based on "reasonaple cause,"~the<E;EOG must ,attempt ' 
to ~li~inate the offending, practice t~r6ugh "inforinal'm~~h:- ' 
'ods of conference, coricilia~ion; 'and p~rsu'asi<)ri/" Ibid: , Ap: 
employer-whose internal procedures' assertedly"w:ouldhave 
redressedthediscrimimition, can avoid injun~tlve relief by" 
employing these prpcedures after receiv'iilg nqtice ofthe eom

, plaint or during the"conC,lliation'period::' (X Brieffor United, -. '. . . ::." 

/ 
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StatE:!S !J.ndEEOCas Amici Cur.'icie 26. where a.complairi- : 
~nt, ot!' the .other· hand; seeksb:ackpay on' the 'theory that a " 
hostile, -work environment :'effected 'a'constructive teimina
'tionj,th~ existen~eof::Urint~tnal.cfJmplaintproced~remay bE:!' 
a: factor ·i.n,deteriilimng rio~ the' employer'S'liability 'but' t!je 
remedlesavailableagainstit..'\VhE:!re a complamant without 
good :r:eason bypassed' an' internal complaint /procedure sne 
knew to be. effective, a cQurt-niay be reluctant to' find' con- . 

.structive termination' and thus to' award: reinstatement or'. 
.ba~kpay.' '", . '. " ' '.,'. . ' 
, 'J thereforErr~ject the Solicitor Get}eral's position. " I wQuld 

, . apply in this: case the same 'rules we apply in' ail other Title 
.,. 	 , VII cases,and hold that s€!xmil harassment by a&1.;lpervisor·of. 

an employee 4nder hissupervis~on, leading, to 'a'discririltna.: 
tory worlt' environment, sh\"mld 'be impu~ed tQthe:erirploy,er 
for Title VII purposes regardless of whether'the employee' 
ga:ye'·~notice':: of th~ offense. . '. ". :"";.'. 

"! . 
',' 

";'r 

'..: 

" 

"

" 	 ... 

,~ 

; 	 " 

.~ ," , 

"' .":-.1 

", 

.. 

...,.
", 

i, 	 MCMI~LAN v. PENNSYLVANIA' 79 :
J 

Sj'lia~us ." 
-;- -;. 

l\fCMlliLANET AL• .v: PENNSYLVANIA!: .' 
. CERTIORARI TQ"THE StiP.~EMECOURT OF·rEN.NSY~VANIA 

'~". No, 85-215. ':Argued MarCh4,\986~D~cidedjune 19, 1986 
." ~. - , . -. ' .. ' 

Pennsylvania's Mandatpiy .Miriin1Um~ Sentencing Act(Acttpr()vid~s tha(, , , 
'. anyone convic~d of certafn ep.umeratedfelonies is subject:to a manda- .' 
~·tory nrinimuIJ'l' sentence of five years', imprisonment Jf ,the sentencrng" 
~.judge-upon considering the .evidence illtroduced atthe·-tr~al arid any 

.r. ' , additional, evidence. offered :by either the defendant or, the Commori~ 
"' ~ealth ,~t the, sel1tencingheariilg~finds,bya prep~riderafice of the . 

-evideri;e, thl:),t the defendant "visibly posses~ed a firearm" during·,the . 
. commission of ~he' offense.. TbeAct, which. also provides that visible 

/-"- .. 'possession shall nl?t be' an element.of tliecrillle;, 9Perates to ,dives~ the 
". 'judge of discretion to imp9se anysEmfenC6,)fiess ,than ~ve' years for. .'.
.~- thenmderl;Ying feiony; bitt-does not authori'.l;ea:~entE.'!nce in excess-of, .. 
. that ptherWise allowed for theoffen·se.: Each-of the petitioners wa~ 

corivicted orone ofthe-Act's enumerated felonies, and ,in'each case the' 
Commoinvealthgav'e notfce that .at ~entenCi~git would se~kto.ptoceed . 

-<'_.< 	 un,d,er·the Act. Howeyer,. e~chofthe ~entencing judges fo.und the:Act 
unconstitutional and' Imposed, alesser"sentencethan~th,at required by . 
the Act. The Pennsylvania' SupremeCourt'consolidated: tile .colIlm,on- , 
.wealth's appeals; vacated petitioners':sEmtences,.andremanded' for sen~: 
tencing pUJ:suaIit to the Act.: 'The corirtheldthat the Ac~ was corisistent : . 

- " / 'w1~h 'due pr~ess,reJecting petitione:r:s" p,rincipal arguin.entth-af visible 
. . possession of a firearm'was an element of the crimes, for which .they were' 

·s~ntencedarid, thusmust.be provedbeyorida're~onable doubt t,tnder'Jn" 
re Winship, 397lT. S.,358,and M?J-llaney v. Wilbur', 421 U.S. 684.Ie Heid:, ;. _ ...., ,~, '.. ,. :. " .' "",' ':, - " '.... ,'. i' 

, ,L A;State may properly. treat visible' Po~s~$sion of a firearm as ,a.", 
'.se'ntel1cing corisideration rather than an elem'ent of a pai-ticularoffense .' 

t ' 
. :-, that mJist be proved beyond a reasonable doubt< This casE!is'controlled 

by PattersOn'y; Nmv York, 432 U. S. 197,wtlich rejected a chiim that 
\: whenevera,.state lini<s·the ·"sev.erity of punishment" to the '~presen'ce or' 
absence of an identified fact" the State. inust'prove that 'fact beyond a· 

.", "I reasonable doubt..~ while there 'are'cons~itutionaUimits;lieyon:dwhich ' 
the States may not go in this regard, theapplicab1lity of the reasonable
'doubt standard is usually depehdent on how a State ,defines the offense 
-that is chargedipan~(giveri case: Her~, the}>~hnsylvania-Legislature 
has'made visible possession Qf a~aITn_a sente~cing factor that comes 
.into play oniy,after the defendant has been'souIidguilty .of one of the,'. . 	 .' - . 

," 

l 
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JOHNSON p.TRANSPQRTA'l'IONAGENCY, SANTA ~" 
"CLARA ,COUNTY,' CALIFORNIA, ET,AL. ' 

- .,. . .. ".:' 

C ' 

CERTIORARI TO THE UNITED STATES GOURT:OF APPEALS FOR 
, ", THE ,NINTH CIRCUIT," " 

':No. 85":'1129. 'Ar~ed'NOveIl).ber12,i986-Decid~d March 25; 1987 

:in'1978;,an,Affirinati~e ActiQ~Plan (Plan) tor hiring ~~d ~;omoting'minor- " 
'~ ilies afl4~women was voluntarily'adopted I:lY .re~poridEmt Santa Clara 

County Transportation' Agency. (4gEm'cy):' Th~ Plariprovides; inter 
, aJia;, ~tiat in making promo'tions to positioiu(~ithin a. tradi~ionally segre~ , 

gated job classification' in' which women-have been significantly !lnder~ 
represented, ,the Agency is authorized,to consider liS one factor the sex 
of:a:qualified applicant. The Plan ,is intended to achieve a l?tatistically 
measurable yearly improvementin.hir~ng'and pr9inoting minorities and' 

,women in job ~lassificationS'where theyareund~h-epresented, 'ID\d the' 
long-term goal is .to ;:tUain .~,:Work force whose compositioQ reflects the: 

: proportion of minorities and w0rrIen, in:tne 'area labor force. ,The PI!ln 
sets aside no speci~c numbe~ 'Ofpositi?ns for minorities or 'women, but 

'. requ!re§ that short-rlmge goals be' established, and ~nnually adjtiste!i 
, 	 to serve as the most realistic ,gUide for acfual, emploYment d~cisiolJs: 

When"the Agertcy annoUliced_ a vacancy for the promotional position of 
road (:lillPateher , none of the 238' positions in the periinenLSkill¢ CraJt 
Worker,' j~b'cla~sific~tion" which 'il!cluded , the dispatcher position" was.:, 
'held by a woman.: The qualified applicants for the,positionw~re intel'
v'ieweQ: andth~ Agency, pu~suimt to the 'Plan, ultiihately'passed over pe"

'titione~; 'amahtemployee';and promoted a female, bianeJ~yce, both' 
~, whom were rated as well qualified for the j~b. After r~ceivi~g a.'right-, 
,< to~su{detter from'the'Equal Employment Opportu'nityCommission "pe
, titione'r'~led suit in-FederaLbistric~ Court, whi~h held th~(the Agency 
, ,: had violated Title:VI~ ,of the Civi} Rights Act of'i964. ,The court found 

'that Joyce's sex was the'determining factor in hers,election'and that'the 
. Agency's Plan 'Was invalid under the cl'iterionannouhcerl in Steelw.orkers 
, v. Weber, 443,U.S.193, thai the,Phin be.temporary. The Co~rt;ofAp-

Peals reversed;" , ' , ,', '. ' ' " 

,Held: ,The 4gency app;opriatelyt~ok int~ accotintJoyce's sexa.s' one fac
,tor in de~e!"inining tfiat she'should be"promoted.'The' Agency's Plan 
,rep.res~ntsa ni~der!lte,flexible,~,case-by"case approach t6 'effe~ting' a 
~adual' i,mprovement, ill-the 'representation' of minorities,"and' wom~n 
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in the Agency's work, force, ~nd.is fully consistent' with, ,Title' VII. 


~·.Pp.626-640:·' > ',~ , , '" 

, (a~ Petitibner bears the bill-del'! of provii-ig that the Agency's Plan vio


,Iates Title viI. Once it plaintiffestablishes a prima faci~~cas,e that race' 

" or sex' has been tak~n into~account in an employer's employment' deci
, sion, thebuz:den shifts to the employer to articulate anondiscrimin.atory 


rationale for its decision,. such as, the existence, of ariaffirmati ve' action ,_ 
plan. The bu~den the.n shifts: to the plain~iff to pro~e that'the plan is ' 

, invalid and that the employer~s justification is pretextual.' Pp:626::-'627. - ' 
., , (b) As'sessment ofthelega)ityoftheAgency's Plan'must be gUided by' 

the decision in' Weber. ,~Anemployer seeki!lg to'justify,the adoption' of a,ri " 
. affirmative acti.on plan:need not'point te its 'own prior discrimimitory' , 
practices,-but ne,ed point' onlyto'a conspicuous i~bal~nc'eiin:traditionally':' 
segregated j6b'categories. ·'Volimtaryemployer action can play a cru,cial 
role, in furthering ,Title; VII's purpose! of eliminating the'e,[ects of dis

in the workplace; and TitIeVII snonld not be read t()thwart 
suc~ 'efforts. ',Pp. :6~1':'630: " ;, ' , 

(crThe employment ~deCision heie was made, pursuant to, a plan 
prornp~edbyconcerils similar to those\>f the employer in Weber, supra; 
Considerati,6ri ofth~ sex 'ofapplicantsfol' skilled craft jbbs Was justified' 
by, the existence'ofi"manifest imbalanc~~' that reflecteQ underrepresen- ' 
tatior~. of ' women· in "traditionally segregated jobcategoriei;,." 1<1" a,f' 
197. .Where a Job requires special trai,hing, the comparisol'!fo~ d,etero ,:: 

,mining whethe~ an imbalance exists shouldbe.between the enlployer'.s 
work force ,~nd:th~,sejn the area 'lahorforce'who'pOssess th~'relevimt 
quaFfications,~\Ifa, plan failed to' .take distinctions in qualific~tionf:l 

, accJlUnt in providing gUidance for actual e~pioynient decisions, it would ' 
imprQperly dictate' mere blind, hiring bilhe numbers. ,However, the, 
'Agency's Plan. did not authorize such blind'hiring;butexpres,sly directed 
that 'nume~pits factOrs tjetakimin,to account in' makirig empjoYrr\ent deci~' 
sions, including specificallY.the iuimi:lerof female applicallts'qualified for 
P!lrtic.ular jobs. TI1'us;despite the' factthatno precise short~tern:t goal 
\vas~et in place fo!"Jhe'Skilled CraftWorker job e~tegoiy 'when Joyce', 
Was 'promoted', the j\ge,ncy's man.agement::had been clearly instr.1icted 
tpat they were notto h,ire~~ely'by reference to ~tatistic~.:Thefact that':: 
only, tl:!e long-t~rm gqal had been established for the job' category pOlled Y 

IJO dange~' that personnel decisions would be made by reflexive adher- .. 
ence'to anumericai standard. -' pp.631-:6?7. ' ' "" 

(d) The AgencY~Plandid.not llnnecess!lrily trammel maleeroplpyees' 

rights ot: create an~,absoliltebar to their advancemenLThejlan sets-' 


. a~ide no 'positioQs for,wcomen;,'and e'Xi>:t:essly'sta,tes that'its goalssh6iild . " . 
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nO.t be construed. as "q~otas" that'must be met: . Deiiiahithe promotion. ':. JUSTIc~:BRENNAN deiiveredthe_'opini~n of the , Couri: .' 
· . to petitioner unsettled no legitimate, firmly rooted expectation on his. Respondent, .. Transport~tiQn : Agency -I' of. Santa '·ciar~. < " 

· part,'.since tnE:!Age'n~y I)ii~~torw~sauthorized to select any of the' seven · County ;-C~lifornia;' unilateraliy, promulgated. an Affirrriad~e 
· applicants '~e'erried qualified for .the job.: Expressassu!ance t~at.apro: ; . Actiop Plan applicable,,' inter. alia, to -promotions' o(employ
. ,gram is only temporary rriay be_ ne<;es,sary if thl;! program actually sets 

..ees;Jri .selecting applicants for the promotional position of' · . aside positions accordirig to specific numbers.' -However, substantial ev
.'. ' idence.shows that thE:! Agency hassoughHo take a' moderaie, gradual road disp~tcher,the Agency, pur'suant to. the Plan, passed' " 


, approach to' eliminating the imbalance inits workforce, one which estab-' :'over 'petiti9ner' Patil Jol1nson, l;l male' ezp.ployee,. 'and 'pro

',' . Iishes ~ealistic guidance for employment 'decisions, and whi<;h visits mini~" . moted a female employee. applicant, Diane :Joyce.·· Th'e q'ues


· mal intrusion 'on the legitim~te expectatigns of other employees . .' 'Given' 
 tion for deCision .is. whet,her in making ·the· prqmotion .the ",
this fact; as Well as tlie Xgency'sexpiesscommitment to "attain" abal: Agency iinperi!lissibly tobk)nto':a~cotint the sex of th.e appli~
anced work force: there is' ample assurance that the Agency does n9t 

'<;ants.iI1 viohitioii'of. Title VII of the Qivil Righis Actof1964,' seek to use itsC plan to "maintain;' }l p~rmanent racial and sexual balance .. 
. Pp. 637.:..640. ," '. . . .' ' . . . ' '42' U. S. C. §2000e et seq.l· :The District Court for the:' 

•• ,,_ _. .... • 4 I 
. .. . 

.. ' - -) . -' ., - . . .. ~. - ~. .- ;:'. .. ..', '- - . - .no F. 2d 752, affirmed. ! Supervising'Deputy ·Attorney. General, Beverly Tucker; Deputy: Attorney . 
-:r-... . -.1 

General; Jim./ones; Attorney General 'of Idaho', William J.Guste; Jr., . BRE'NNAN,J., delivered the opinion of the Court, in:whi~h MARSHALL, 
,Attorney. Generai of. Louisiana; ,Stephen .l/;Su..c:hs, Attorney General' of . ,BLACKMUN; PowELL, and. STEvEr-is, JJ., joined'; STEVENS, J~:, filed a 
Maryland,' Frank f Kelley; AttorneyGenerafof Michigan, Hubert H:. ' 'concurringo'pinion, post; p..642... O'CONNQR, J.;filedan' opinion concur:, .. 

· Humphrey Ill, Attorney Gerieral of Minnesota, R~bert M:'Spire; Attorney', .' , ringin the judgnl:el,1t, post, p. ,647. WHITt; J. ; filed a dissenting opinio'n, 
General of Nebraska, Robert Abrams, Attorney General' of New Y~rk,post, p. 657.,,, SCALIA, J:', filed a dissenting opinion,'in-whichREHNQUIST, 
David !;rohnrrwyer; AttOrney Gene~al of Oregon, Bronson C.~La Follette, •.C;·J., joined,:and inParls I and Uofwhich WHlTE,J., joiried;·pbst, p. 657.' 

- . . . .'...:.. -,: ,- . -" . . '- ' .;;.. Attp'rney, Gene~al of Wisconsin, and El~t!abeth $, f<~~uste'r;-,:for the Ameri>, .. 
· can Federation' or' Labor 'and 7Congress of-lndustrial'Organjzlitipns: by .' . . 'Constance E.Brooks a,rgued"the .cause· for petitioner. . 
· David Silberman and' L!Lurence GQld; for theAmerican SoCiety for Pe~son~ " .. ', With her ~ilthe:briefs'wasJames:L. Daws'on:" : ...... . .,,' . / nel Administration: by LaiiffYJnce,' Z. 'Lorber>and: J.' Robert .Kirk; for the 

..' .,Steven.Woodsiiieargue·d ~hecatise f~r're~pondents~ '.. With . ,National League or:qties et al.,by 'Cynthia ·M. Pols; John J. Gunther, . /' _ . 
him' on . the . brief for resporid~nt <I'ranspbrtati()n Agency,' '" Carolyn F. Corwi'Yl;,.BruceN: ~uhlik,.and Frederic Lee. Ruck; and for.the 

>~'SantaClara.C(junty,' California, were" Ann' Miller Ravel,:' : . ·NOW Legal Defense and Education 'Fund·et at by Marsha Levick; :Emily 
" J. Spitzer, and' JUdith£' Licht'YYJ:dn..· '. . , : . .' .,' ~ ' . . Ja/rnes Rumble,aIid Morris/.Baller:': Dcw'id A:Rosenfeld' . ' 

! 
Briefs of amici curiae"werefil~dJorthe' Equal· Employmerit Advisory· . filed' a brief for.·respondent Service E·rriploye.esJryternational, J

I: ~o'undl. by Ropert .E. 'Williams! .Douglas~. McDowell; and Thomgs R. Unio Local715;*' ' . .: '. .' " '-:-:. - '.
l1 Bagby; for th,e city ofDetroit et al: by Daniel B: Ed~lrrian,James R. Mitr-' 

-phy, COOrles L. Reisch/d, Frederick'N.. Merkin,and:Robert Cramer; and' , . *Briefs of amici curia~ urging 'reversal ~ere'fil~d for 'the Unit~d Stat~s 
:. for the LaWYE:!rs;/Commltteefor Civil R{ghti;' Under Law:et al.. by Harold' _, by Solicitor General Fried; Assistant Atiorney Generl;tl Reynold's;Deputy , 
, R; Tyler; Jr., James ,Robertson, Norman,Redlich, William: L: Robinson, . 

,'!.' SoliCitor General Ayer; Deputy Assistant Attorney Generatcarvin, Roger 
Richard T: Seymo~r, James D. Crawford, Antonia Hernandez, Grover G. ;. 

. Clegg, and' DavId 4, Flynn~ for the .Mid-Atlantic cLegaf Foimdation by .. ' i . Hankins, and -Kenneth Kimerling~ , '.: '" .... ...~o Richard B.; McGlynn and DougZ'as FQster; and for the Pacific .Legal Foim~ . 
. 1 Section 703(a) of th~ Acf,78 Stat: 255, as a~ended,86 Stilt: 109, 42· diltic:i'n et al. by Ronald A.. Zumbrun, John H, Pindley;"andAnthony T. 

Caso. .., . ",' ,. '.- - '. .' / U.,S.. C. § 2QOOe-2(a), provides that it"shlill. be anunlawfuhmpioyment 
. practke ·for.an em·ployer':.....· . .' .,: .. ' . , .. 

Briefs of amicicurlae tirgirlg affirmance were filed for the Stat~ oieall~ 
,.' -,' "(1) to fail or refuse to iJire or to discharge any individual, or o£he~ise.forniaet al. by JohnK. 'Van de' Kmnp, Attorney General,~A1idrea.She1'i· : 

: '." to ~disci-iminate against' any individual ·~th r(!spect .to his cOl}1p~nsation"aan"Ordin; Chief Assis~antAtt~rney. General, Mar~aIl-' M. Jo'hnston, 
:1.' 
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/' Northern:Dist~ict ~fCali~oniia~; in "an actio~ ~file~ by.peti
,~ioner -fol!oWing receipt' or- a' right~to-s.ue· '!etter fro"m the" 
. ' ~qtial Employment Qpportunity' Cominission'{EEQC),' held 

, that respondent ha<;i violated, Title .VU.:App. to' Pet: for 
Cert. la.' The Court 'of. Appeals for the Ninth CIrcuit ·re': 

. , _.yersed.· 770 F. 2d 752 (1985).Wegranted certioraiC4'78 
iJ.S> 1019 <1986): 'We ~ffirIn.~ - - .' 

c..1 , 

A, 

In:Dec~rnber'1978, the Santi. Clara County Transit District·. 
BoiU'd:of Supervisors~ adopted an Affinmitive, Action P,Jan 

· .(Plan)forthe·CountYTransportation Agency.· ~ The Planim~' -', 
.,- plementeda County Affirrilative Action Plan, which'had:been 

'a(jopteoi declared the Gounty; becallse "mere prohibition of 
'Ldiscrirnlnatory~practice~ isnof'e~ough to :remegy:tpe, effects 
· of p,ast practjct::!s and to permit . ~ttainment·of. an equita,ble 

· :repr,esen~ation of mjiiorities,' w9meil and handicapped per- .: 
'. soris:'~ . App.31.3 ,Relevant. to this case, the Agency Plan' 
· provides that; inmaking promotions .to:po~itionswithina tra;.', • 
· . ditiomilly segregat'ed jo'h Classification: in which women have_ 
---,-'~- . ':. . . - .:' . . .. '. . .- . 

terms, conditions,' or privilege'~ of employment, because of sucllindividual's . 
. 'race, color, religion,sei, ornationai origin; or, '. .':"i ....• 

" .U(2) to . limit, :segregate,. or classify his employees or applicants ;for. em~ 
ployment in any way which Foulq deprive or tend to deprive any individual 
of employment'oppqrtunities orothe~ise arlversE;IYaffe.cthisstatus as an .. ' 
employee, becallse'df suchindividri;l.l's-race, ~olor; religion: sex,-or national'. 
origin.?' ,~'. . •< , 

'; , 2 Nocon.stituti,ona:J i~sue waS either raised or. addressed in the litigation: ,
1. 

below~ ~ See 770' F.·2d' 752, 754, n.· 1 (1985): . We therefore :decide in this, ' , 
( 

case oillytheissue"9ftheprohibitqry scope ofTitleVIL' Ofcourse, where 
: the issue is properly raised, 'pub,1ic e~ployers .mu.st justifY the adopti'o~aJid 


· . implementation..of a'yoluntary affirmative actio~ plal!lmder the Equal Pro~ , 

te'ctiori Clause. 'See' Wygant y: Jackson Boaidof Edu.catiOn, 476U. S. 

267 (1986):' .,' '", . . . ; , /. . ,. 

3The Plan ·reaffirrried .earJierCounty.lind'Ageticy efforts to addres~ the' 
,,' , . issue of employment discrimination, dating back. to the County'!? adopti(jn 

in ~97J of.an Equal E:mployment O'pportunity Policy. ~ AP'p.;37-40.. 
, 

,. 

, '. ! 
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l:!eensign!ficaritiy undep.~presented,:th~ Agency isa",uthor-, 
iiedto cortsideras one factor the sex·0f a quali:fied app1i~ant..' . 

.... ;)n'i.eviewingt4e_~composition 'of its :~-jork force, the~Agency '.' 
hoted in itsPlim that' women' were· represented in numbers 
far, l~ss. than their' p~oportion'.of ~li~Gounty labor force in~,both; 
~he ,f\gency a~ awhole and In five of 'seven job categories. 
Specifically,. while women constituted 36.4% of the" area labor 
mar}{et" they composed ()nly 22.4% of.. Agency ,elllployees. . 

'FrtrtherIllore,':womenworkingat the Agency were ,concEm~ 
. trated largely in'EEOC job categories' traditiomilly' h~ld by 
~omen: women,rilade up 76% .of Offi<:e ahd Cle~ical Workers;, 

. but only 7:1%:Of AgericyOfficials ahd Administrators, 8.6% 
': ofProfessionals, 9:7% ofTechriicians, and'22% of-::Service· and' . 
. Maifit~nallce Workers.'. As'for the job~cIassific~tion relevant 
to tni& -case, none cof the 238 Skilled Cra:ftWorkerpositions'" 

, was held by awomai:i~ . Id.;' at 49; . The'Plan:lloted that'~his ' . 
underrepresentation of wOmen in partrefle~ted the fact'that 

' women .had n9t traditi~naJIy be'ery'employed -.in' thesepo~i_ 
. tions, andthatthey,had not b~enstrongly mQtivated:to sE,'!ek 
training' 'or, 'employn1eri(jn them "because 'of' the "firnited . 
oppoftuniti~sthat' have ~~ist~a in-tliep::,ts,ffor them to'Work"'

,in such-classifications;" Id., at 57.' ,The Plan'also observed 
that,.while'the proportion otethnjc 'minorlties in. ~he Agency 

," ,~s a whole exceede.d the" proportion ofsuch minorities In, the 
County work force, a smaller Percentag.~ of minority employ

" '. ees- held mari~geriierit~ professional, 'and, technical positions. 4· 

.. :T1j'e Agency stated that it's' ,Plan was' intended to. aCl1.i'eve· "3:.. 
. 'statistica,lly measura:hle y'early improvement inhjririg, tr~in- . " 

jng and 'prqm6tionof.minorities and'women throughQut the .' 
Agency'in'f\.Umajor jpbclassification~ whereth~yare under:-" 
,repres~n!ed." .ld.; at4~l .' As a benchmark.by WhIch to'evai- , 

.' . hate progress, the Agency :stated that' its1ong-:-term goal waS. 
- ,to' attain a:.work '-force ':Vhos~ composition reflected ·the pro~. '. ;. 

-, Wliile minoritiescons'tituied19:7% ofth~ COUlity labor force, 'they rep

.resent~d 7:1%of the Ag~ncy:'s Offi~iafs,and :idmi~istrators, 1~% of itsPro_

.fessionals, an~ 16.9% of its technicians~ Id., at 48. 


'. /.1 ' 
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- / ,:/
, portion of-minorities and, wom~h in the area ,labor force~' I d.:; B
: ',,:,-,at 54. .Thus,fo,r the Skilled Craft categ~~y In which the 'road 

'dispatcher positionatissue here was ~lassifie9, the Agerici~: , OnIPecembe~j2, 1979, th{iAgency annoimced' a' vacani ..~y " 
" for th~~'promotional'pos'itlon, of-road ,disPlitcher .in the Agen7, aspiration was 'that everituallyabout 36% of thedbbs, wOl.ll<fbe "" 

.-~; The P~ana~knowledgedthatanumber, or' factors might; 
" make it unrealisticto;rely on the Agency'sJong~ternigoals-in 

evaluating the,AgencY'!3progress'in expandi,ng job.opportuni
" ties for~minorifies and women:' Among-the factoriidentified," 

'were 'low -turnover rates in ~6Ii1e classifications, the f~ci that',~' ' 
, , '; somej,obs involved heavy labot,:tne small nlunber ,ofposi;;" 


< tions within some job categories, the limited number ofenfry , 

positions l~a~lng,_ to the' Technical and Skilled Craftciassi- .. 


< ,.'beeu'pied by/women; ", , ' "" , ~ ,,' ,', ' cis' Roads, Division. ,Dispatchers assjgn ro-ad crews, :eq~ip-, " 
~ I 

;qualifiedfor'l;~sitions',iequfring~spedalizedtrainingand ex.:.·'~ 
, ,perience; 'Id:, .at, 56...:57;: As a',result, the Plan,cQ'unseled ,; 

__ 'that. short~rangego~ds,be estabiished and, anmially <adjusted~, ' 
':to serve' a~ the:most 'realistic 'guide for' actUal employment :, 
:d~cis~(ms; , Among,llie tasks)dentified' as:'importirit in ,es- , 
,tablishing:such shorf,:.:term' gO'als was'-the, acquisition 'of.data ' 
",reflec~ing ther~tlo of ~inoritfe,s, 'women ,andhandkapped" 

: "persons~who are .working in the local area in:rriajor jolY'classi
'~, ficatioris relating to thoseiitilized'by the'County Administra-, 


" ;, tion,';,so as to determine the, availability of members of such', 

': groups who~'possess, die desired q~alific~tiqnsor ,potential' 


,", for placement.'!" Id., ~t '64." T~e~e data,on quaJified' group' 
" 'memb,e:rs, alpngwitl1predictiorls'of position vacancies, were ' 

"tQ s~:fveas, the' basis Jor-"realistic yearly, employrpent,goair:; 
':'-.for~:w.omen, Imipodtiesi:md,,'handicapped p~rsons iff ea,ch, ' 

": 'EEOC joh-~category and ,major job Classification;" ',.Ibid:, '" 

,fications/, :,and/the limitediiumber of minorities' and' women < I.,,'" -sinc~ 1910; serving 'as, an account: clerkuntil1975; ,She 'had, 
" 

m~n~" ah(;l'~ateriah~, ~rid'mairitainrecbrd.s· pertaining to road 
"ma!ntenanc~ jobs., 'Id:, aV23:"'24:' '" The pOSition requires at 

" minimum,four years>of dispatcp or road ,maintenance' work, 
'experience' f()f SahtaClara ,Co~nty;:' 1the EEOC job classifi-, 

, . cation schemedesignatesaroad'dispatcher as a'Ski1Jed Craft 
Worker., " , " ,,',' , ':, " " 

, , ,'Tw.elve CQunty'employees' applied forth~ promotion,' :in
" :-' cludingJoy<;!e and JoQnson. J,oyce had worked for the County 

appliedfor a ro~d dispa~lier position in 1974-, but was d~em'€!d , 
ineiigibie because she ,had not seiv,~d as' a road, maintenance 
,worke~r.. In 1975,-::Joyc:e transferred :from a'senior,Jl.ccount 
elerkposition to a road maintenance'work~r position, pecom;.'" 

, " ing the'fi}:~t \Vomim to filh~uchajob::'Tr:83-8,4.', DUl'ingbet '~" 
- , ' fopr 'years in' that positio,n, she occa!?iomllly worked ,out of ' 

, ,clas,s'as,a roadCdispatch~r. -:-': , . ,'~' ", " ~' 

, 'Petitioner J<?pnso'n'began with the CountY'i,n :1967 as a r()a~ , 
y:ard, clerk, aft~rprivate employm~nt thatincludeg working, 

"'-a8,a supervisor: and 9ispatch~r.He:' had :also unsu~cessfully 
'applied for theroad,dlspatche~6pEminghiJ974. ,In' 1977; his 
clericai position'wa~ downgraded,and)w sought and,received' 

'a;transfer to, the;positiot:lofro~d maintenance 'worker. " Id.;'': . 
at, 127.:, He also <?ccasionaily worked'ouLo( 'dass 'as: a-clis~ ,,' 

, , p~l.tcher while perf9rining thktjob.' " , ,;,:' "': ,,:' ,~ ": ", 
The ~gency's Plan thus; set aside- 11,0 specitic nU,mberof po , f 'Nine 'o(the"applicants;'in~luding Joyc;)and Johnson;' w'ere: 

,sifions .for rhiriodtiesor women, but authorizea the consider- deemed qualified for tlie j~b, ,and were i~terviewed by a two-:' 
, ation' of efimicityorse~:as afactor'when evahiat'ipg qualifi~d ,person board. 'Sev,en' o(the',a't)piic~ntsscor~d,'above 70 on 

, \' 'candidates for job~ ih which' i;nembers 'ofsuc,h:'groqps :w~re " this 'interview, which meant that, iheyw~re c.ertified lls:eligi
. _'::: ,poorly, represented., "Ohe such,job was,th~ road dispatcher, ble' fo'r: seleCtion,'by theappojntirig : authority. " The scores," ", 

.- . '. , .. '. --'2positiOn tlJat is the subject of the dispute, in tl1is. ca~e.,:', ' 
". ., . .. : . rawar:ded rangedftom'70 to 80., Johnson was tied forsecond',' 

" 

" 1 , 

,,; 
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with a score bf75; while Joyce.rankednext with a score of'(3., i dude,d that the: promotion shpllld be 'given to Joyce. 'As he '-, .'-., 

.A second interview was'. cQnducted by thr~e Agency' f!upervi:- ~. "',.! '. " testified: "I tried'to look 'at the whole picture, th~ 'combina':' \ . 
. . sors;' who ultimately recommended that. Johnson be pro~'"'I' , tionOf-::.herqualificatiolis and Mr. :Johl1son's qualific~tions;:

moted..· Prior..tothesecond;intervi~w,.Joycehad cO:rltacte9~' ' .. · their test score,s, ,theIr expertise, th~ir,background, affuma
the CountY's~M~m~~rve'Actio~, .~ffjce:~e~lfuse :sh~ fe!lred,.,) '. ',,:: I . Jive actidri matters; thingfdike that, •.. ':'. lbelieveJtwas a: 
that herappbcabon rmght not receIve dlsmterested,re'V:lew. 5 


The Office in turn contacted the Agency's Affirmative Action 

Coordinator, ,whom the Agen~y's Plan makes responsibleJor.; , 


.,'.' interaliq;' ke'eping the ,Director!.rif6rmedofopportunities' for' 
theA'gency t() accomplis,h. its obj~ctives'ilhder the Plan.. . At· 
the time, . the Agency ~mploye4 rio women " in anySkiiled 

•,Craft PQsltion,-and had !lever employed a,.woman as a road 
dispatcher. Tl)e;Coordinator recoimpel)ded to, the Director , 

·combination,ofall:those." > Id., at 6~.- '. ..'.,', 
:. The certification' forin· namil'!g ,.Joycea( the persol1"pro-' 
"motedto the.. dispatcher'position' state,d that'bothshe and' 
Johnson Were rated as well qtialified'forcthe job. The ,ev'al-:
'uatio~of Joyce'read: i'W~tLqualified_.by virtue:of V3'years.:of' , 
, past' clerical experie,nc~ including 3Yzyears at West Yard plus' 

" ahnost 5 years as .~. [road maintenance worker]:~'·, App.,27. ' 
. 'The evaluatiori 'of Johnson was as,.foIiow~: "Well q~alified ap::~ 

":-. 
'ofthe,AgencY,'~rames Graebner: that'Joyce, b~ promoted: "J~, .. plicant; two years of Troad maintenance worker]' experience 


Graebner, authorized te choose any Of the seven persons. 
 "plusJ1 yeirs·ofRoad.yaraCler~{;:, Ha~had'previotisoutside' 
· deemeqeligible, thus:had the 'benefit . of; sl.fggestionsby· the "' .. "-L Dispatch experience. ~ut was13"years ago.;" Ibid . . ' Gfaeb-. 
secon~ interview panel and . by. the Agency, Coordinator 'in ar- . ner testifiedthafhe ~id'notr~gardas si~ific~nt ~he'f?ct that" /. 
rivHlg . a(:hl,s' 'decision.. After ~eliber~ti()n,.· Graeb!1er~o~'- ,,", J9hnson scored :75~ and Joyce 73:when ~nterviewed by the ,: . .1.. ' two-person l:foard.. ?Tl'. 57-58. . . '. ," " . . .. 

'<:,' 

· . ·,Petitioner:.Johnson filed a 'complaInt wifh.the EEOC a:lleg~~:,"Joyce te!ltified that.she had hliifdisagreeme'nts with t~oof the three. , , I,

-. .~. ,. .. . 'n:tembersofthe seeond'~nierview panel. One had be-en her flrstsupervisor ingthat h~ had beem delli~dpromotion on:the ,basis o(sexin .. ~.. 

'when she began work as a road 111l1intEmapce worker.,: Inperroi:min~(ard'u~ ·1, ';violation,of-'ritle YII. ,:II.er~ceived' aright'-to-:8lie,letter from:' 
./ :otis work in thisjop, sh'e had not been issued cov~ralls, afthotighherinale ·1 

r 'th~'EEQCon March 10, 1981,and on March2Q; 1981,filed 
co-.workers ,had ,received them. ' After ruining her, pants, shecomplai!led 

'. tohersuper.visor, to no avail; Afterthree othersimilarineidents, ruining 
; clothes on ~a:eh'owision,shefileda grievance,and wasissu~df()urp!1irs,of " 

coveralls the next day. Tr.,89.,..90.. Joyce had dealt With a second member' 

·ofthe panel for a 'yt:;ar aria a haJf in her capacity. as'chair of the Roads Oper- .' .
-' •ations Safety Committee, where she and ,he "had severa:Ldifferences of' r . 

opinion on how safety shotild'be'impleme!}t,ed." . [do:, at .90':':91. In addl~ . 
tion; Joyce testified that sheht\d info~ed the persoriresponsible for ar-' 
ranging her second interview that 'she ha.d a disaster preparedness' class on' 

Buffin the UnitedStates'DistrictCourt for-the Northern Dis.... 
ttlcfo{ CalifOrnia. . The Disttict-G~ill1;.fo,und that J~hnsori 
was more qualifiE\d for.' the dispatcher position than Joyce, 
and that thesE\x of.Joyce"was the' "deterynining/actor in her 

'sele~tion/" ApI>. t~ Pet. :for Cert: 43: ~(emphasis i,n'origiriai). 
The: court acknowledged that, since the 'Agency justified its' 

, ", decision on the basis of its' Affirmative ActIon Plan, the crite- / 
a certain day the' following week~ By this time'about"l0 days had passeo.' 'I . " ' ria ann?unced i~ Ste.elworkers "~" Weber" ~4.3 .u. S.193 (1979)" 
since she halnotified' this person of'her availability; and 'no.date had Yet-. 

1 " , ,should, beapphed 'm evaluatu1g, the, valIdIty> of the flan~ 
".b~Em set'for-the interview.' Withih a day or,tW:o after'this conversatiOll, ,. . I " App~ to Pet. for Cert. 5a:,~ It'tnep-'foupd the Agency's, Plan" .however/she:, ~eceived a noti<;,e settingher i~teivieW',at ca time directly, 

h1Valid' on the'grouna t.hat the evidence 'did,"'not satisfy' We- ' in themiddle,'of her disaSter preparedness class. [d., at 94-:95; This 
" - '~'- . ber's'criterion thatthe Planbe'temporary. ,App. to Pet. ,forsame panel m~mber had earlier. described Joyce as a"rebehousing, l3kirt

· wearirigperSon~"i(L, at'1?3.· '" .' 'Cert..6a; ...·ffhe.Court"of.Appeals for:£he Ninth .• Clrcuit, fe
. , 

"\ 

I '. 
, 
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"-	 :Opinion of the _Court-- , 480 U . .8. , 

616 .. 	 • Opinion 'of the ,Cou~, ' l' 
'fversl?d, . 'holdi~~ 'that the' absence of an e'~press·terffiifiati~n, ' I 
'L 
, , , :prete,xtbyp~es~riting evidence in SUPPCi1: oflts plan. 'that" 

,dat~jn thePlail.' ':VasnQl' dispositive; since the.Planrep,eat-~ J-
i ,"doesnQtmean, however;::as peti~knlersttggests,tliatreIiance

_ edlyexpressed its objective IilS the attafnment, rather than 

;_the' imlin,tetlance,' of a work force, mirroring- the labor force- in 

, th~County. " 770F. ,2d, at 756: The' Court 0(. Appeals' 

;ad.d,eq'-that th~ .. fa~t that the- Plan--estaplished:no .. fiXed pe~~
cen,tage. ofpositions for minoritie~ or wor.nen made it Jess es
sential that the ,Plail contain '3. relatively ,exp,licit deadline. 
4;'170,F~,2(j, at 757:- The,Cournield further thattneAgency's ' 
consid~rationof Joyce's sex infilHng-th~ road 'dispatcher posi~' 
tionwas :Iawful. ,The' Agency Plan 'had been adoPted,the, 

, courlsaid"to a4dressa .conspicuous imbalance 'in the- A.geri- ' , ;, 
'. , cy's work fo:rce, 'and, neither/unnecessarily trammeled the 

rights'of, ~ther employees,' nor, created an" absoJute, bar" to 
their advancement.' -Id., ,at'757-759. ,-' -C,' ' , ,: 

H" 

\As. flP:r:eliIrlinary'm~tter,'we, nbte thatpe,titl9ner .bl?ars. th,e', 
. burden of. establishing 'the_ invalidity:,cjf'lhe, Age,ncy's 'Plan:_' 
.' Only hlstTerm, -in 'Wygant y. Jacks,6n 'Board .of EdUcation, .. 

476'U. 8,267, 277'::'278 :(1986kweheld that '''[tJhe,l!ltimate;;, 

: burden retnains witti the'employeesto,demonstrateithe un- " 


, "~onstitlitioIiality' of' ::mafip:rilative-action program," and' we 

see no basis --for ~"dlfferent rule~reg;u-ding aplan's alleged vi~ , 


,on',an afftrrriat'ive action 'plan is to be treated as an affirmative 
defense requiring, qre employer to~caITY theb1!l'gen ~of ,p.rO;v~. 
iii~t the'validity of the plan: "The, burden ,of proving its inva:. 
lidity ren:t~ins. on the plaintif(." ",' , <,', ,':" '" , .. . " 
,:Tne, asses~me'nfonne legality of the i\geiicy, Plan -must-be ': 

guided by our decisIon in Weber,: suprq,. 6 ~' In that case;, th~ , ' 
. ' ',' .' , .:, - ... ' , -'," ... . ~ . 

'6 JUSTICE SCALIA'S dissent maintains th~t the'obligati~ns ~fapublic 'em~' ' 

,. ployer-under ,TitJeVU i!lU:~t be identicai' to it~ obligations ~nd~r the Con- ' , 


,stiiution, atid that apublic employer'sad~ptionof 'a,n amrinativ~ action , ' 

plan. ,therefore shouJdbe governed by.:Wygant. 'ThiS:rests -on the following; , 

logic: Title,VI embodies'the,'-same ~onstraints as the Con:;;titution;Title VI ' 

anilTitle VIIhavhhesame prohibitory scop~; therefore, Title VII and .the 

, Constitution are coterminous for purpqses of this 'caSe:: '-The flaw is with . e, 

' the ~econd step ofthe analysis; for it advances a propositionJhat we expllc~ ,-,,' 
-itly considered'and reJected inWebeT'. As we:noted in that'case, Title VI ' 
wru, an ex;erciseof federalpow~r,"'overa matter inwnich the'F-ederal:Gov- ",' 

,-: 	 ernm:entwas already (l}rectly involved,':,since COIigress "was le{psla:tillg to 
assure'/ede'rid fund~ would not 'be used .in ,aniimproper manner." '443 
U. S:,at206, n.,6. !'Title, VH, by contrast; was enacted-pursuant to the 
cOlllmerce ppwer to,reguhite prir~ly pr:ivate decisionmaking and~~s'nor in

,tended. to incorporate and particuhirize the commanof?,ofthe ,Fiftll and 
, ,Fourteenth Amendments:, Tide 'vII and Title yr;,tIierefore"',can~ot be 

" read 'in pari mateiiq,." Ibid.. ThispoinUs underscored by C.ongress" con-. 


,cern'that the r~c~ipt of any30rmoffjnancial assistarice might render an' ..~L ' olation of Title' VII." This case also fits readily within the an employer subject to the commands of Title VI rather than Title VII. As,a" 
~lyti~al framework set forth In McDo'YinellDouglas:Corp. v.: - result;:Congress added§604tqTitle VI,78 Stat. 2.53, as set fQrth in 42-,

u: S.,C. '~2000d.:.3: w)licljprovides: ' . .,Gree~; 411 U. S.792 <r973).' "O.nc~ a plaintiff est,ablishes a 
priInlil.facie,case thai race or sexhl:'ts be~I) taken_ into' ac-count "Nothing c~ntainedjn .this subchaptef shall be' construeq to authorizeac- ' 

Him u'naer this'silbchapter by' anydepartmemt or agency witi) respect ,to -', in an/employer's :employment de~i&ion, the burden: shifts to 
' any' employment practiceofany'emploY~I.',empI6yment agency, orJabor ",theemployer'to artIculate a nondiscriminatory rationaie~for ' -' ; otganization,~xc:ept wh~r:e a primary objective of the ,Federal firian~ial ai'

, ,its _decision: , ,Theexistel1ce' of ~Il affirmative action pian Pl'O- sistance is_ to provideemployinent." .. . '. ',; : " , " ' 
. ~_' vi~es "such ar~tionale., ' If ~uch a:',plan' is articulated as the , "Tllesponsoifof this section', Se~ato~Cooper;'stated that it was desi~ed t~ - < 

ba$is for, the' I?rhployer's ,deCision, the burden 'shifts to the , ,: clarify that' "iewas not intended that [TJitle VI would impinge on:'r:TJitle 
plaintiff,to prove that the employer's jus#fication is nre~ ',vIT·" - 110: Congo Rec, 1i615 ,(1961). _' '"", , " " 

, textual-'aridthe 'plan -is invalid., As, a 'practical matt~r; of- ~ , " While, publjc 'empl?yerswere notadded,to thedefinitiori of"employer" in 
Title VII until 1972, there is no evidence that this mere addition to'the defi~'--'course,' an empl()yer,will'generailyseek;to 'a;void 'a charge'of 

" .'. -. . ," , 	 "" ,,, niti6nal section of the stat-ute ~as' i~te~de{f to transform the 'substantive. 	 ...... "~ , '. " . 

j' 
, . 

~ 
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Opinion of the Court ' .. 

Court acidressed the que~tion \\:hether the employer violated' 

· ,-Title VIJby- adopting a voluntaryafflrmativea,ction'plan de- . 

. signed.to "eliminate m~nifest-r~cial imbalances in. :traditioh~' : 


_allysegregafed jobcat~g'ories;".· ,d.,.at 197. -' The'respond~ 
..'- c~'ent e!Jlpl6yee in that c~se~haJlenged the employer's d~nial'of' 

. .: - his application for. a 'position In a newly' established craft, 
. . tr~ining progTam,c~mt~ndfng that the' ~mployer's'selection_ 
· ' process iniP~rrnissibly took into' account the race- of the appli~ 
· ,cants.- Thp. ... ~election·process:~was·guided by an affirmative 

action 'pbin,:::whichprovided~ that 50% of the new Train'ees 
\. . -were to be black until. the percentage 'of blackskilledcraft~: 

workers in the-employer's plarit-apprpxima£ed t,he percent., 
age of blackS'in,the )ocallab.or f6rce.Adoption~ofthe'·plan 

. - 'had b~en promptedb{the fact th~t qnly 5:of273~or 1.83%; of' 
, ..skilledcr~ff\\;orkersa:t the plant were :1;>lack, even though the:' 
:"\vorkforce-'inth~ area was-approximately 39% ,black' . Be

~ause 'of the·historical exclusion'of blacks lf9m craRpositions;' 
the employer regarded its former policy of hiring traine<;l out., 

:·siders as.inadequate to redress:-the imbalance in-its work 
'::-fcirce. :', '. _.' -. '__ " ' _ . , 

We upheid' the emplpyer's-, decision . to select .l,e,ss seni9r' 
" black applicants ovet the white'respondent,Jor"v~Jound'that 

C 

.;" 


;,.. , '. 

:. 

. taking 'race into aCCOl!htwasconsi:stei),t ~With.J'itle VIl's ob:-:,<. ' 
>jettive of "break[ing] down old patterns. of ra~ial segregation . 
~ndhier~rch~:!' .1d., at 208.-· As we stated: - . ?' . ,.' 

"It would~be, ironic ~indeed if a law triggered, by a . 
. Nation's, concern' over. centuries, of'racial" injustice, and 
. intended ,to . improve the: lot of those::"whoh~d .'been 

excluded from:the 'Ameri~an dreain fQr~sci long! consti~-
-. ,: -:'". ~ . 

. stan~a~d governing emp'loyer c'onduct. Jndeed; "Congress expressly indi~ 
catedthe intemt that the same Title VII' principles be applied to goverll-'-

. mental.arid private :employers alike!' - Dotliitrd v, .Rawlinson, 433. lCS. 
.'321,' 332: ri:',14' (1977): The fa~t that a public employerm~st:also S!ltisfy 

'. the. Constitution does 'not':negate the fact that the. statutory prohibition 

with which' that employer must 'conter-d was not iritei1ded .toextend as far 

as that of the Constitutio~. . . 
 .C' '., . ~. 

. -.......... 
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tuteci' the first· legislativepropibition . of all voluntary, 
:-private, .~ace':conscious eff6rts to aboli~h- ti'aditional 
pat~erns of racial'segregaticin arid hierarchy.~' : Id~ ,> a( . 

./ . ',: 204 (quoting re.marks of Sen; Humphr~y, ito Congo Re~.·: :._ 
6552(1964»~t ,,' , - . " -_ " ' 

7 Ji;STICE S~ALIA'S di~~ent ~aintain's that Webe1->s ~onci~~iori that' Title! 
VII does nofprohibit voluntaryaffi~ative action pr<;>grams "rewrote'the, 
statute it P'P"porled to .construe." 'Pqst, at 670.·~ Weberg decisiver(!j'ec

',tion of theargumenttha:t the "plain language" of the statute prohibits,af- . 

firroative ~ction rested on (i) legislative history indicating Congress: ~Ieru;-' 

Intention that -employers playa l1lajor role ilieliminating thevestiges'of.· 


. discrimination,443.U. S.,'at 201':'204, and (2) the Iangilageandlegislative, . 
. history. ~f § 703(j) oith'e statu~e, whic~ refle~t il'Strong desire to preserve 


. ' m~li'agerial prerogatives so that they might be utilized for this purpose . 

, : Id" at 204'-207. ,As JUSTICE BLACKMUN said in his concurrence in Weber, 


/ -"[I]fthe, Cout:t ha~ mi.~percei~ed th~ politj~a! will, it has ,the assura~C~~h~t ..' 

" because the questIOn IS statutory Congres,s may set.3' dIfferent course If It 


' so chooses;'" Id., at 216.' . Congress has riot amended the statute to reject 
,'. . .',,_ _ " . '. . .. 
.' o~r construction, nor have allY such amendments even been proposed/and ,.~. -_ we ,there(ore may a'ssume, that our 'interpretation was correct. '._: ". '•.. 

"1 ~ .'. 'JUSTICE SCALIA's-disse'nt faults the 'fact that we take note of the absence 
. , . of congres!?ional'efforts to amend~h(! stat~t~:tonullify_Weber,- Its~ggegts. 

,j:': that ..congressioriaLiriacUOn cannot be -regarded as acquiescence under 
" " .. - .~ll circumstances, but. then draws 'froin· that uri~xceptiona\ point the 'con- .L

clusionthatany reliance' 6ncorigressional failure' to act- is. nece,ssarilY,a" 
" ."canird:", . Post,. at 672;,' The. fact thatimictign may. not 'always provid~ . 
· crystaIiihe r~velation,.howe:ver, should nofobscure the fact that it.may be 
;pro~ative to. varying. degrees.:' Weber,. for in,stimce, was a .widely publi

..' "'.. cized decision that addressed~ aptominent issue of public debate. Legisla
O 

". tive in'attentiori thus is not.a plausible,explanation for congressional imic
. tion,- .Eurthermore,o'Conwess.'not._onlypassed'~}o, contrary 'Iegislation. I · iilthe w~ke of' Weber; but no(onelegislatQu~veilpropose~ra biii to db , 

. i so. :'rhebaITiers, o({h~ ,Iegishitive process therefore -also' seem a poor, : • 

..1 explanatiolJ for failure· to act: By contrast; when.Congr~ss has: b.een dis
'. I pleased with,ouI' interpretation :of Title VII, it has 'not hesitated, to amend' 
i' · the-statute to tell us so~ For' instai1:ce; when'Co~'gress pas'sed the Preg

·L 
I nancy Discrimination Act <;>U978, 42 U. s. C,§ 2000e(k), . '~it unambigu

'. J .. ·ousiy expres'se,d ItS disapproval of both the holdirig;and the rea~onlngofth~
! : ,.Court in [General Electric Co:v"Gilbert, 429,U. S, 125.(i9'76)].:' '. !;I.eWjiort 

1 
! .' 

- NewsShipbuildirig &Dry~ D~ck Co, v.,EEOC, 462 U, S. 669, 678 (1983), 
. Surely, it i~ appropriate, to find- soine probative v~lue in',stich radically 

~ l '. '_ I.f . 

1'
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Opi~ion of the,'Court 480U. S." Tt ", 

W.enotedthat the plan" did not "unnecessarily t~amniel the 
"iriterest~ ofthe ,white, employeesj'''''since it did ,riot require 
'''the 'discharge Of white workers· and their replacement,with [, 

new black hirees." , 443,U. 8. ,: at 208. .Nor did the plan cre- , 
~te "an' absolute ,bar: to, the'advanc~merit'of white employ I ' "' 
ees;"-since hal(of those~rliin~d in the new prograIl! were to 

I 

be white; 'Ibid. ,':'Finally,,:we observed that the'pIan'waS a 
,temporar:y measure, not 'designed tdmaintain raCial balance" 
but to' "eliminate ,a rhanifest racial imbaiance." :Ibtd. <As 
.JusTICE'BLACKM.UN'S~On~iirrence ~niade clear"Weber '.held , 

," ,Ehat'anemployer seeking £o'Ju~tify :the adoption of a plan' 
need not point ~o, its own priordiscriminatory pr.actices, nor' 

--{, ,even to evidence of. an "argua1;>le violation" on its part. 'Id.,· 
j'at 212.. R~ther;lt·rie¢d pgint onlytp,:a'.'conspic~ous.,.. im

balance in traditionally segregated job categories." Id., , at, 
209. Our :decisionWasgrounded:in the recognition thaLvol- " 

. untary:employeraCtion',cai1.playaciuCiat role in 'furthering' 
Title VII's purpose ~f e,lirriinating' the' effects of '(,Iiscriniina

.. tionin the"wqrkplace; and' that Titl~ VIIshguld not be read 
: ..:: 

, tot~w~ft suchefforls. ' I d:, at ?04.~ . ' ---. " ' ~ . .,', 
~.. ~. 

.' different ~olJ.gre~sional reactions. to this C9urtiS, iriterpre.~ations of the sarpe, . 
statute.. ' " " ' 

'.' -". 'As one scholar h-as 'put it, "When a courtsays to'aJegil1llathre: 'YoU: (or', ,--' 

,your predecessor) meant. x,' it almost hrvites the legislature .to answer: . 
~e did not.'" "G. Calabresi, 'A CoinmonLaw for the Age of Statutes. 
31-3? (1982). "Any, beliefin theriotion of adialoguebetweentlleJudiciary.

.j, 'and the 'legislature 'must a~knowledge·tl';lJ.ton' occasion an invitatioh' de
clinedis, as significant ason'e~ccepted: ,", " ," .: , , 
,,8 See al~o:Firefighter8v: Cle1!eland,'~78 U.S. SOl. 515(i98~) ("We haye 

, on numerou,s o~casiQn~ recognized that 'Congress in,tended,voluntary~ com
pliance to be thepreferred means of,achieving'the objectives of Title VII"); , 
Alexander .Y... Gardner-Denver Co:, 415 U. S. 36; 44 (1974) ("Coopera
tion and :voluntary compliance~ere· selee;teq ,as' thepreferrea mealls for 
'achieving [Title ,VII;;] 'gofll"):JUST!CESCALIA'S suggesijon tha'f an af~· 
,firmativeacti9n program may, he ad9Pted only to redress an employer;s, 

, °past discrimination~ see post; at 664:-665, was rejected in'.Steelwi5rkei8~. 
. ", Weber, 443 U. S.' 193\ (1979), becl\use the prospect of liabili'ty cr~l!ted by 

. such 'an admission woulq ,create ,asigrj.ificant '~isince~tivefor yoluntary ac
~ • • • _, .. \, ~' .... '. _ .w _. _' ' • 

..~ 

~ 

,616 ..Opiniori ofthegQ,urt 
" 

", 

", In reviewing the e.mployriient decisioD: af issue in'this cG\se, 
:we, must first examine whether-:that deCision was made pu'r- . 

' , 'suant--:to 'a. plan, prompt~d by concerns similar to fnose of the 
.' employer ~in"Weber; Next, we must deterniiilewheth~r the 
, "effeCt' of the Pian'on, rl).alesarid nonminorit~es is: comparable: to ' 
- th~ effector the"plariin.thatcase. '. . ' " ", 

" The first.issue: is therefore whether consideration"of the, 
sex, of applica~ts'for Skilled Graft job,~ ,'Y-l!S; justified 'by the 
existeilce of a "manifest imbalance" thaf'teftected underrepre-, 
senhitjon of. women in'''traditionaJly segregated Job:..catego': 

,'des.'" la,., at 197: : In deter.mining'~hether an imbalance : 
· exists that would justify taking sex or' race into accolint, a 
· .' " .. ~ . .... ' , . 

~~ 

~ ''. L ~ • '. •, , . _ 

,tion, , A~ 'JUSTICE BL~CKMUN'SCOncuITence itl that case pointed O,Uti such 
a'stan~ard would "plac[etvoluntary compliance with Title VI! in,prQfound 
jeopardy. The only way for the employer arid the union to keep their foot-; 

, ing~n th~'~tightr:ope' it ,create~' wOl,lld b~to eschew all ,forms 'of voluntary 
· affirmative action," [d., at,210. Simihirly, JUSTICE .O'CONNOR' has ob
,,'serv~din theconstitti,tional context. th?t "[t]he Imposition of a' requirement 
that public empl0.vers 'make findings that they 'have engaged inil)egai dis-. 
crimination b~fore' they engage in affirinative ac,;tion programs would se- . 

, verely undermine public employers' incentive to meet voluntat:ily their civil ' 
r.ights obUiations.'" Wygant; 476 U. S.,- at 290 '(O'CONNOR, J., concurring, 

part and concurring in judgInerit) . .- '" , .. . 
Contrary to ,JUSTICE SCALIA\3conterition, P08t, at 664"':668, our decisions 

last -terinin Firefighters, 8upra,' and, Sheet' Metal Worker~ v,EEOC, 478 
- .:.U.'S. 50i(198m, provide no support 'for, a standardmoreresti'ictive .tha.n 
=,'that enunciated in W~ber. ,:Firefighters rai~ed Jhe issue of th~conditlons 

under,which pal:1;ies ~olMentet into aconserit,d~cree pro:vidingfor explicit, 
numerical quotas .• ,By contrast, 'the affirmative action plan.in this case 
setsasicie no positions fof millorities or women. See in/ra, ,at 635:, . In 

\ ' ,Sheet M,etal Wm·ker8" the issu~,we addre,ssed was tn:e scope of judicial re-' 'c 
. me4iar authority under Title VII, authoiify'that has not. been 'exercised in '.'., 

"thiscase. ~ JUSTICE 8CA~IA!S suggestion th:lt,employers'should be:able to 
,do'no'morevohintarily than courts can ord¢r a& remedies', P08t, at-664-668, 
ignoresthe'funclamentaldifference between'volitiona(private beh~vior and. 
the exercise of coercion by theState~ Plainly,: "C9ngr~ss'concern that',' 

,federal courts notimpose U!1wanted obligations on employers and unions," 
']iJr'efii:ihie;'8;8~ipra, at 524, reflects a desire to preservea~relativelyiarge
,domain,for volunta~employe~ action;' ,,' '" 

/' 
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, 

,:compariso~ of,the percentage of ~ih~rities or women in the I , statistical imbalance/nand coiHd'inappropiia:tely create a sig
, employer's 'work force with' the percentage, in the'area labor ,< 

J. ~ nificant disincen'tive ~for employers tp 'adopt an affirjmitive' 
"market or general popul~tion is appropriate ip~analYziJig jobs ...J .. aCtiOJtphin.....SeeWeb·er, supra, at·204 (Title'Vn intended as . 

th~tt requirE?, no specjal ~xpertise, ·see ~Te~inster8 v; Un"it,ed 
States, 431 U,'S: 324 (1917) '(comparison between ,percentage . ,j 

, of bliu'!ks'-in e~ployer.'sworkforce al)d in general.p~puiation, 
.' proPE?r'in ci~te~ining ,.ext~nt, of ,imbalance in truck dri ~ing: ' , ' 1 ' 
, ;'positions),:or training programsdes!gned to provid~: exper': ,: " " , '-,jI, ' 

, , ,tise, see Steelworker$,v. Weber;,443 'U. S. '199 (1979)' (com-:' .' 
" parison between proportionoLbhicks working 'at'plant and, 
p~()portiOIi ofbla~ks in, ~rea lahor tor~eappropriate in cal~:~ , j 
cuhiting imbalance'Jor pur'pose of .~~tablishing preferential "I 

"adlriissidnto'c~aft tr~inirig-program). ','Where a'job r~quires" 
~'specialtr~ning, however:, the,' comparison should be with ,: 

" ' : , those'in the }!lbor for.c~ 5vho ,pos~ess the relevan(qualifica~~, , " 1 
,tions. '. SeeJlaielUJood Schoolpistrictv~ TJ.?!ited ,StCft.es',~33 . ',. I. 
U.8;2~9 (1977nmlJs~ ,cQmpare,percent~g~.Qf.blacks in, e.m~ ~,' , :~l 

" ployer's, work ranks. Wlth per~ent:,:tge of qualIfied black teach:. < , ,. 

. ~rs in 'areala.bor fot:ce i.Qdetermiiling~nderrepres~ntatio,p'~n '/ f" 
teaching positions),. 'The require~Emt th~tthe "rnanifesfim- : ", I,' 

"b~ance'i 'relate to a "tr~ditionally ,segregatedjob category",:' , ' \. 
, pro:"ides assurance, both that sex _or 'race will be taken into " .: 

, ,'.' .,.. , ' ., I 

,. account in'~inanI,lerc co~si~t~nt _wit~Titl~ 'Vlrs P'l1rposeQf, :, ' I ' 
," '~li~ihatii1g ~the ,effeCts 'of employment discrimination, and. ' , 
'. '. that ,t~~ interests of tho~e,e~p.loyees' n~~.bene:fiting fr?m the ',; .',' y,

plan WlIl not be ,l.!nduly mfrlpged.. : '~ . / ..'~. 

A manifes't imbalallce need notb~ su~h that ifwould sup- [. 
por:fa 'prima facie caSe againsttheemployer',as,sugg.ested i,n' :', ,1 

'" '.JUSTICE O'CONNOR'S concurrence; post', a:t..649, since we~ d.o··~' " 

nqLregard as identi(~aith~ const~airtts ofTltle,rVIl'and the . 


,F~dera1Constitu'tion' onvpl~ntarlIY',ad?pt~d.affirmative 'ac.. , ,,~ : .. T 

,tion' plal)s.9 .Application ,()f',~he' '~~rir:n3:' facie"standar,d, 'in:: ~ 
 '0' '.' ~ 

, '.Tit1e~Vlr cases would be inconsistent'with:,Weber's focus on ' .' , '- . . 
" , 

")
•S~e n" 6; ,supra. " 

......... 
1 
i 

.. ' 1:'
, ~ .", , " ~ 

,~{"catalyst" for'.employe(eff()rts,to eliminate vestiges of dis- ' " 
crimination). ,A ,corporation concE!rnedWithmaxitniiing .re-" 
turn-on'investment, for instance,t is hardly likely toagopta.' 

. plan if hi order' to do so it must compile ,evidence that'could be 
'u'~ed to,'subje~t it to-a,colorable, Title "Yllsuit. il,. , 

;~Th~ difference between the "manifest~imb~an~e"~nd '''prim~ facie" 

, standards ismuminated.})y Weber.Ead the Courfin thatcasebeen'cori" 

'cerned With 'past discrim!!1ation by theemploye,r, it would hav~ focused on 


discrimination In hiring skilled, not ..~nskilled, workers, since only, the 's<;ar, 
cityofthe fOrmer in Kaiser's work force wo.ul~ .have made it vulner:abletq a ' 

':, Title V.II suit, In order to make out aprhna facie'case oilsuch a 'c1ai)11, a 
plaintiff would be: required to compare the percentage' of, bi~ck. skilled' '" 

" workers in the'Raiser,work force with the percentage of black'skilled crart 
~ork~rs in thear~a lab~~'.f!1arket.. ' ,', ,:'.', '. ,". " 
.' Weber obvio)lsly did notmake'such acoinpari!~,:m.: Inst~ad, it fQctisedon 
the disparity between the perceQtage ofblack skilled craft workers in Kai

. .ser's, r~nks and the pE:;rcentage of-blacks hithe'i!.!",ea la~or force., 443U, R;". 
..' at198-199:Suclran approachrefiected a .recognition that ~he pro'portiQn_ ' 


'of black craft workers' in the locallaborforce was likely as miniscule' as the 

, prbportion in ~i~~r's workfor~~., ,The Oourt realized that the lack ofim

balance between these' ~figuTes; wotlld ' mean' that empioyers', in precisely : 

. ''those' industries 'in which discrimination has 'been most effective would be 
precluded from ad~pti~g. training-programs' to incre~se tile' percen.tage, of 

!"quaiified' minorities; 'Thus, in cases sncll' as Weber, :Yvnere the empioyinellt 
decislon"af issue involves the .selection· of ,unskilled p~rsons (or a: trairiing~ 

"program, the'''manifest imbalance" standard permits comparison With· the 
general labor Iorce,', By contrast" the "prir:nidacie" standard 'would ,re
quire comparison witJt the percer;-~ge of minorities or womenqualified,for; 

, the j9b ~'for which the .trainees are being trained, a standard that. would 
have invafidated'Uie plan in, Weber itself.' ' ,'." . 
. ' ,," In sbmecase§, o(course, the manifest' imbalance :may be sufficiently 
egregious to establish 'a prlmafacie case,. , However, as lon.g,as 'there'is a' 
manifest imJ:>alance, an employer l!J.aY,adopt aplan even where the dispar-, 

"ity is' not so striking, 'Yithout being required to introduce :the 'ilOnstatistical 
'evidence of.'past discrimination that ,would b~, detnandedby the '(prima, 
·faCie",sta'ndarcl. , See, e. g;; Teamsters V:UftitedStates, 431 U,S. 324, 339 _: 
'(1?77) (statistics--in patte~ ~d practice, case ·supplemented by testimony 
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" . , e 'c,,:'~ As ~~~'initiai. matter, the Agency "ad6~tecl as' a,benchmark 
. It'is clear that the deCisiori to ,hire Joyce'was :m:ade' pursu- ' {.'. 

"'for' measuring' progress inelimin~ting\lhderrepresentation"
,"ant to an A.ge~cy pHm tl)atdirehed ,tqat sex or. ra.ce be taken.". ~' the long:.tetin goal of awork forc~ that'niirrored in'n~s majo.r 

i!1 'account'for the purpol?~ of remedyi,ng uriderrepresenta":" ' to u -- jobc1assif!catibns ~hepercentage of wome~ in the arealabot 
Jion., " The Agency' PJanacknowledgeq the '~liniited opport : : . : market:~3' 'Ev€!U as.it did so,.however"the·Ag~ncy ,acknowl
~,nities'thatl1ave existed)n the, past," App.- 57,--for women to ',edged that such a figiu-e,could""n:ot by itself neceflsarilyjustify ,.. 
find" employment in cettail:d6b c1assi.flcations "wherewoIIlen , .takinginto~ccount t~e,sex 'ofapplicants "for positions' hl all,' 
haye not beenttad~tionallyemployed in significant:ri.umbers.~' , job c~tegqries. ." For positions ,reqtih,'ing speciali2;ed,trainlng' 
id:, at ,51.12 . As Ii result,; observed "thePI~n,womeriwere: 

" 

,and experience; thePlan bbs€!rved thatth~ numt:.er of minor- ,",
, concel)trated in:traditicmallY fem~lejobs in the,Agertcy,and /itiesaridw~)lnen, "who possess the qualifications required for 

represented:, a lo:wer. P!1rcentage in other job~ classifications, , entry into ~ stich job Classifications, is limited. "," I d., at 56;
, than woul~ be 'expected ,ifsuch traditionalsegregatiohh~, 

, " 
'i , The-Plan 'therefore diiect~d' th~t annual sl)ort:term goals be ~ , ",.

.: t.: 
" 

. -.!iot,pccurred.'/ Spedfically,9 'of the 10~,Para--Professionals 'formuJat~d:that would .provide a. more ~ealistic in'dication of :..: 
, and lHiof the 145 Office,and ClericalWorkers werewo:m:e'n. 

, 

tliedegree to which sex should be' taken intoaccQurit iii filling' 
, "By'" contra~t, woIilE~n::were"(jnly" 2-: of the 28 Officials 'and . p-articular positions:ld.,at ~l-64,·,.Tp.e Pla,n st~ess,ed:'that

Administrators, '59f-the "58 'Professionals, 12" "of fhe 124 
" such goals "should not be construed as 'quotas' that must be '."'" , Techriicians;n6ne of the ;SkilledCr3.ft:\\1'orkers,' and: l'-w~o 'met/' but as 'reaS()nableaspirationsin~i.)lTectihg:: the imbal~ :was.J,oyce -ofthe-'IlO Ro~d Maintenance "Workers. ·ld., :af, , 

an,ce in the Agency's' work {orce.- ,-ld., at~. ,: 'These' goals' ' 51':"'52. The Pian sought'"to remedy thes"e' imbalances_ through 
were 'to::takeintoaccourit-faCtors such~a:s"~'tqrrlOver,"layoffs,"-~'hiring,trainirig and,promotion of:-. :. women"tfiroughout th~' " 

'lateral transf~rs, new job openings~" retiremElnts, and avail-' ,',Agency in all maJor job'chissifications where they are :urider:' 
ability' of:t;ninoritfes; ,women andharidicapped' persons in,therepres~nt~d;" ''ld., at 43." :' ':"' .'. ,,'~: : .... " 

,,/ 
'- . ';;' . . . ~ ....: 

" are~i'\vork force, who, pos,sess the dElsired",iualifi,cationl' _or po~ 
- regarding employment practices). Of course, wh~n there is suffiCientevi~ , tentiaHor piacemerit." "-Ibid. ,: The PJa~EpeCifjcallydirected ~.. 

dence to. meet t/:1e more: strIngent "prim4 facie" standard(be it statistical,'" that, ine&tablishirig .such goals; :the Ag~nci work with, the" .:' 
, nonstaiistical, o'r a combination qfthe"two, the ernployeris;rreeto adopt ~ri' Cou!lty Planning :Department. and qthe'r sources in' attempt~': . 
" afprmjlti~eactionplan; , , .' .. :::-, .' ' "'" " " '."; " 

:-. 
\' -' ing' to; compile dabi .ori 'tl;e "perce~tage" of ~iriorit\es'and' , 

,12 For insJance, the.de~criptionof the Skilled Craft Worker category, iri . ' 
Of women in: the local labor force th~t, were actually workin"g in - '. __ , ' which the roaddispatch~r'positioil is located, is as follows: '. ~" , 

."Occupations in which .workers peJjorm jobs which require sp~cialman:' " '.' the job claSsin,cations. constituting. the, Agency work (forcE:!"'-' 
uill skill and'a thorough,and;co~Iiprehen.sfve kiiowledj;e of:the'process in<, , Id;, at 63-64-,~ 'From the :outset; -therefore, the :elan,sought"· 
volved in the, work which is acquired ,throu"gh on-the-job, Jraihing ,and_ : aiunially t6dev~lop ev~n more refirie'd meaSures oftheunder~" . . ~,,'experi,en~e:orthrough apprentic~shiP o,r otlier formal' ,tra,ir,ting programs. " ./ representation irl e.achjobcategory)hat req'uired :atteritiori~: Includes:' m~chanics :and repairmen; electricians; heavy equipment:op~r • • . '.,.- '"0" ".<:"" 

ators;,statioilary;'engineers, skilled machin,ing occupatioris, carpenters,: I: 
I 

. 

" compositors and typesetters and kindred workers.". App.: 108.. " ." " l 13 Because' of the empi~yment;decisiOri at issue .in this c~e, our discus
. " As' th~ Court>of Appeals saidiri its de~ision below, "Apletliora of proof ~s sio!dienceforthrefers"primarily tOJhe Plan's provisions to 'remedy theUll
hardly necessary .to show thatwonien are generanyunderrepresent~d iii, ': derrepresentation of wom~n.· .Our analysi~ c"ould apply as well, however, • ..,.-:1 

stich positions and that strong social pressures weigh against their"partici- \ ' to th~ p~ovisions ofthe plan pertaining to'minorities. " .' .:, 
. '. : .j.pation.", 748 F. 2d, at i313., -".:"" , ;' . 
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" ' As the Agency Plan:,recogniz~d;wom~n w:e~e most egre:- U.s.:'421,495 (i986)'(0~CONNOR,J:: concurring· in part and" 
giously"unclerrepresE!lltedin,the S~i1led;Craftjcjb. ~ateg?ry, , dissenting, in~ Pilrl).. ' "" ,,:'" ~" , ," 
since nOrte ofthe 238 positions was ():ccupied by a wom~m: In,, "';r ' The-~Agency's "Plan emphatically- did not aU,thorize such' 

:-,_' mid-1980when:J oyce was selected for the road dispatcher." ," blind hiring . .' ltexpressly directed'that numerous factors be , 
position,'~heAg~ncy was still'.in the proces,s~( r~finin!(its ' , ':taken 'into account hi making, hiringde~isions~ i~ehiding spe-,' ; .. 

'.' short-term" goals \f~r- ~kill~d graft,~or~ers In: a<;eorda.nce-.:.~ , ; ,dficany~ the 'quaJifications :offemale 'applicant}:; for, particu!a.r:",. ' 
, with the, directive 'of the ,Plan, " Thisprocess:d~9 ,not reach " ;' .jobs~,' Thus, despit,e the fact that no precise short;.term goal ' 

fruition untii ~~82, when'the Agency established asho,rt~t~rm,' wa~ yet'in'place .for the Sk"illed Craft cate;goryc in'in~d:1980r\ 
goa.-l fo~ that',y:ear, ?f,3 wom~n Jor~he55 expected,()p~~Ings', .: theAgericY'sma~/agem€mt ne:yerl~~less had,?een'slearly in"' " 
.in,that job"~ategory~a.modes4 goal of about ,6% for that, ,structed,that theywere not t~ 'hIre, solely by reference to~' 

-. , category., ,', ,', :, '- . "" ~" ',. ',' '" ,::, statistics. f The factthatonly,:the long-term goal,had, beenes:. 

,: " We 'reject petitioner's,argumentthat~ .since only th~ ,lol!g-, tablished for this category' pose9 ',no'd,anger -that nersonnel 


term goal was inplace for Skilled Craf..!. ,positionsat.the time, " . " :; ,,: decisions'\V~)llI~ be m~de by'refle,xive adherence to a l1umeri
"of Joy~e's promotion; itw"af5'inappropriate for the Drre<;tor to ~ , cal standar~. ,',' " ",', ',,' , , ",' :, 
takeinto account affirmative a~ti()n consiqerations if! fillil1g', Furthe~()re~:-inconsid~ring the ,candidates for the, road 
the road dispatcher position, ,The"Agency'sPlan emphasi~ed .' dispatcher position In J980, the Agency hardly needed to re'ly . 
thar the ,lorig-terin ,goa,ls wer.enot to he' taken, as, gllides for, ' Of! a refil}e~'shor.t-terin.goal t() realize that it ,iiada signifi~ant 

" actual hiring decisions, bllt thatE;upervisor~.were to cql1sider ' probfemo( underiepresenta~ion' that;requir.~dattention~ 
a- host of practical ,factors iriseeking'to.me.eta.ffiimatlve ~c-' -' ,Gjven the obvious: imbalanc~ in ,th~ .8kiHed 7Craft category, ' 

·,:tion,objectlves, inchiding thEdact- thatip'some jobcat~$Orle8, , ' , .. and given:,tqe~ge~cy'8cOmm!tmerit to eliminating ~iichim.:· 
'" women were notq~aiifie4 jn numl;>er~ _colJiparable '.to their·,; , ' ," ~ 'balarices, ifwas'~plainly not.u_rireasomiblefor the~gency to 
,~ representati()n in the labor force.',·' '-",'. ,: ~ detertniriet4atitwas:appropriatet0,-consider~as onefaCt0r:' 

:- 'By.contrast, had the Plan simply calculated 1mbala~cgs In·-tp,esexofl\1:s. Joycein making its decision.l~ :The promotion, 
,alLcategories a,ccording to the proportioI}of ,!omen in the''of Joyce th!:l,s: ~atisfies, the first requiremenr enunciat'ed 'in 
',area:'lab9rpool~ and then direct,ed, that hir:i!lg be g()vt:!rn~d' f'", , Welier, ,since it was:undertaken ito furtheranaffirmativeac;-' -, 

,':§oi~lyby: tll(lse'figures, its v~lldity; fairlycoul~,be cal~~q' ~nto :. '. '. tion pl~n designed toe.liminatecAgencY wQrkf;:'rce~ilT!.?alances ' 
, ,question, , ,This, i~, because ~nalysis'of a,mor.e' sp~cIahzed ' ' m-traditionallys;egre'gatedjob categories:' " ""', , 
, " iabor pool,normally is'necessary in dete:r:mining uriderrep~e.". ' 'We next-.consider whether the Agen~y 'Plan mineceS:sarily' .: " 

, " .sentati~nih sOlne positions, If apIaI:l faile~:l toJ~ke distinc'- , - trammeled the rights ofmaie, employees or ¢reated an abso~" 
, " tions jn~qmilifications)~to account' in,provid~ng'guidahce fo~., "', .. ,.," " ", " , " 

actual employment decisions, it w~ul~ dictat~'J;ne:re' blindhir~ , , "in additioI:lltheA~e~cy waS ,mindful o(th{importance of fi~a1lyhiri~g 
. ingby th'e ,num,bers,,(or it would hold superv}sors to '''achieve- , it woman in ajo,~ ~ategory th~~,had formerly bee!1 ali m,ale., T.neDirector-' 
, ment-of aparticular perGel)tage ofminority employment or' ,~, >" testified t"~t',,":'hile'the pro~ot~on:9f J.0:,rce ':inad~ a'small de~t,«or s~re, in,' 

" " 'h' h' '~"re' rdless' of circumstances such as eco-' '~h~ ~umbers, nonetheless: p,hJlosophlca~ly It m~de ~ .largenmpact In ~ha~ 
, men: ers l~ .. , C:' " ga,;:-: ' , ' ,~ .. ' " >." "i or- " ,: I~ ~r.obablyhas encourag~d ot~e.r-fema!es and ml~orltJesto~ook atthe pos-, 

f., . non:llc condltIo,ns or the number of avaIl~blequahfi,~d m n ,'," .' ' ,slblhtyof so-called 'non-traditIOnal' Jobs-,as 'areas :where they ahdthe, 
, ity applicants..; .. :~" 'Sheet Meta.l Workers v; EEOC,,478" , . agency both·hav!? samples,of asugcess story.'" ,Tr.I?4, , . , 

, 
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lute,bar to their- advancemerit. 'In~ontrast, to-th~, pl3:n' in 	 '., Finally, the':Agency's Plan was'intended' to- ~ttai~ a baJ~ 
anced workforce, not to ,maiiltairi: OnE!. ,·The Phin,cQntains 10 ,,",.': ,'Weber" which provided'that 50% of the positions ih the craft , 
'references'to the Agen<;y's desire.to' "~ttain"'sucha balance, , training 'program were excl\1sively,for placKs, and'to the:cori:-, 

, 

,but no reference whatsoe"er ,to agoaf'of maintaining it: --The,,sent decree'uRheld last 'ferm in Fi'refighte~s V. ,Clevelafl,d; 
" " , ,478 iJ. 8.501 (1986), whjch required the prof!1ot:ion,of specific' , :Dire~tor testified' that,:'while:,tlie "bro~cier goal" of af~a-

',' tive action, defined as "the desire fohire, to promote, ~o givenumbers of minorities,' the Plan setsaside'ii9 posi,tions, for: , 
;women. The Plan eipre~!:)ly states Jhat "[t]he"goals' estab~' QPR0rt;Uhity and, training on an equitable; n,o'il.,discriminatorY 

bas'i~,!' i,ssomethlng .thafi~ '''a-permanent part'!or."the A-gen-; ,'lished}6r each', Division, should not 'be ~onstrued, as 'quotas' ' 
'cy's opera£ing ,phi'losophy,"that broader ,goal "is divprced, jf, that mmit he met." ,'App: .64. ',Rather j the,Plan merely au

thorizes thateonsideration be given to iffitmative action ccin- ' ' " you will;' from specificnuIJlbersorpercentages~'~ ; Tr.48-4R'· 

~' c'erns 'whenev~luating qmllified',appli~ants:, As the-Agency'" "',', The Agency acknowledged th~ -difficuJtiesthat\t wtmhi 
'confront in remedying the imbalance -in its' work force,jwd jf,'.Director,testified,Jhe sex ofJoyce_w~ but one'ofnum~ro\ls 

" anticipated only gradual incr:eases k, the representation Of ' factors he'took-into acount in arr,iving 3:t,his dedsion. ' Tr.' 
'; minori~ies,'and women. 16 ' clf is" thus\lnsul"prising t1:tat the68. 	'The Plan tl:ius 'resem,bles, the "Harvard Plan" approv:-, '. 

Plan c'ontains rio explicit end date. for .the AgencY's'Ilexible; ,fngly ·note.d'by,JuSTICE POWf!,:LLin RegentsQ! University of 
case~by-case,approach wa~'not expected to yieid succe~s in aCali!orniav~ Bakke, 438 U: So' 265', '316-3Hf (1978), which., 

,brief per,iod of time.:Ex-pr~s,s asstlr~nce th~t a program' is " 
..," 

, "consjders race along;with other crlteria indetermining 'ad!l1is o , ' • '. ~ 	 ., ,., • 

~,'. '..'" > • •• ' 

., " 
: sion'to the college. A:sJusTicK PowELCobserved: ~'In such,' 

r ~ - •• .r Agency fully 'expected most of these positions'.to be filled by men, ,_ Of.thean admissions program, racE2 or ethnic, background may be' 
" 111 new,Skill~d Craft jobs dlJring this,per,ioq, 10,5, or almoi?t 95%,werit',to

,'" 'deeni~d a 'plus' in a particular applicant's file" yet, it does mef.\: As previously noted, the:Agency's 1982 Plail set a goal of hiring only' 
'npt insUlate: the iridividualfrom,.comparisoo',with"aJI: other 3'woin~ri out 'of th~ 55 new Skilled Craft. positiQnsprojected for that.year, a' 

, candidates for the available' seats.", Jd:,' at '317.' 'jSimilarly, - :,' figure of abou,t 6%: - ,%ile tbis degree' of-employment e~pansionby an. em" 
, ,the Agency Plahrequires'women ,to compete 'witliall' other ployer is by'n(}"mearts ess~ntial to'a plan'svalidity,.itunderscoreslhe fact: 

Plan'in this case, in no ,way signifi~antIy restricts the employment, '" qualified' applIcants', ,N9,: pers,?ns areautomaticaJly 'excluded 
,prospects of such' persons. ,Illustrative of this is thefa<;t that anadditional, ,from' consideration;: all are ·able to have ,their qualifications ::'roaddispatcher position was createdin19~" an<~ petitioner wa~.awarded

weighed,again~t ~hoseJ)f 'other Rpp"ticants:" , the job, ' Brief for, Resporid~nt Transportation Agency 36, n;,,39,. "'-' 
, In,addition; petitiori~rhad ncr absolute entitlem~nt to the, .'~As th~ Agency Plan si'ated, after notingthe'limited llumbero{ minor

, road'dispatcher position: Se,vEm of th~ applicant!:) were~,Cla!!l- , ities and women qualified irt certain cat~g6ries, as ,wel.I as other difficulties 
in remedying u'nderrepresentation: ' , ,-' , " '" , 'si(ie,q as qualified and eUgible,'and th¢ Agency: Director was , 

-c!-, "As indi<~ated by the 'above factors, it will be 'much easier to' attai~ theautnorizecf to' promote. aniof the'se,v'e.n~ Thus" denial of the· .i, , 
,Age.l}cy~s employment ,goaisin ~o!TIe jQb categories than' in Qthers, .It is 

_prom9t.ion unsettled 'ilolegitimate ,firmly roote'd expectation , particularly, ev~denfthat it wiirbe extremely difficult-to 'significantly in" on th~ part ofpetitigner. ,Flirthermore,'While petifi~:m,erin .. crease 'the repr~s~nt~tion of wo:men:in techni~al and skilled craft job Clas

r this case was dented a-promotion,' he'retafneq his employ': ',' sificatiofls~here they 'have traditionally been greatly underreprese,nted. "J' 

, ment wjth,the Age'ncy, at the same ~alary and with 'the same ( Similarly;, only gradual increases in the:reprE:":~~ntation of- women,minor-~ 
or; handicapped persol1S in management a,:d :professio.nal'I , ~eniority ,and rer:tained eligible for other 'pro-i-ryotion~. 15 

,realistically b~expected due to the low turnover that exists in tl)ese posi
tions and thesmall,nmnbers ofpeJ;'sons'who cari~eexpected io~ccimpete for15,Furth~~mor~"frOini978t~ '1982Skllr~d CraH j'obs in the Age:ncy in-' 

',' 	 avai~a:ble: opening~.;' ,App, :58. .,' , ,creased from 238 to 349, -The Agency's p~rsonm;rfigures indicate that'the 
. :,- . 
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'only . temporary niay be . necessary -if the program ,actually : 
, sets':~side . positions ~'according .to.' specific numbers.' -See,. ," .' 
.e. g., Firefighters, supra, at 510 (4-year duratfonfor_ coii- 
, ,!?~nt- decree providing for' promotion of part;ictilarnum1;>er of . 
<rtunQrities); Weber,<443 U. S., at 1,99 {planreqU'iring-that 
blacks' constitute 50%;'of riew trainees in effect until percent-:. / 

: age:ofempioyer work force 'equal 'to percentage in local labor 
force).,' This " is~necessary :both~ to . ininiinize . the effect·· of the' 
p~o~allJ .on other emplqyees, arid to ~nsure-thatt~~ pla;n~s 

'. _ goals "[arelnotbeirig used' simply, to achieve and maintain 
. ',' .balance, . but rather;:1s a benchniark'againstwhich" the' 

';employ~rmay measure jts progress in _~liminatjng theuhder" 
.. represention of minorities'and women.'. Sheet Metal_ Work..; 
'ers; 478 U.S., at 477:....478:·_ In this'case,however"suhstan

. / tiaC_evidence shows. that the Agency has sought ~o take- a· 
moderate,gradualapproach· to_ eliminating the/ imbaHmce in 
its work force, one wnich establishesrea.lisiic; guid'ance' foro: 
empldYmenf decIsions, -and 'whjch, visits l1li1).imal intTIIsion on . " 

_the legitimate expectations' of other--einployees.~Giyeri t~is 
'.--- -fact, asw~llas the Agency's express'commitment to'"attairi''' -

.... a.: billiiIced' ~ork force,;··.there· ,ilS : anipl(assurancethafj,he-' 
: Agency does not seek,to'use-its planto Iluiintainapernuinent·· ~, :. 
racial arid sexu'al hal~nce. ~-', -.. ' .. , .' " 

".: .,:_ .. IIl 

. ~ '. Inevaluatingthecorilplia~ce of an affirmative action plan_ 
. \ with, TitIeVII's prohibition. ,on discrimination, we must be 

mindful of "this Court's an9 Congress' consistent emphasis on· 
. ·'the value ofvohmtary effortstofurt~erthe'objectives-ofthe 
law:'" 'Wygant,"476 U. S:,'-at'29,O (O'CONNOR," J:, concur~ , 

>'j'lng inpart'ahd cori'cm;ring -in judgIDerit) (quotirif( SakICe, : 
supra,_at364).~. T.heAgenc'y iritheca!?e ~efore us ,has under:: 
taken'~such a'voluntary effort, and'has'done-so irifull recogni
tfonofboth the difficulties and the poterithil fQr ihtrusion 'on 

.-males andnqnminoritie!? ~The Age~cy' has identified'~ con


. spicuous iinb~lance iri job c~tegories traditiol1ally segregated 

-, by race"and:sex:··lthas made clear from the .outset, 'how
-' -~.-' . ", .:.'.- ... :/-.'~' -, 

/' 

.e;·er" that ~einpl()ymerit dEicisi~ns'may;not :be ju;tifi~d ,solely' 

. byieference tQ:this''imbahm'cej ~but.mtist_iest on a nihh,itude .' 

'of practi~l,.realistic.fa~tors. :~~ It has,therefore cOn'llnjtt~d it~ ': 


- ·self t,o annual adjustinen(ofgoals spas t9 provide a re'aSOi1~~:"

---.; ,'able guide for. actual hiring and promotion . decisions.. . 'The 

Agency earmarks no positions}otariyone;sex isbhtone.of . 
several factors that may betaken ,into account in evaluating ' .•. 
qualified applicant~for.a position. H '. As~'both the- Plan's . lan- ' 

..... \. 'guage and its m~nner ofoperaiion' atte_st, the Agericy has no ,,: 
intention ofestaqlishirtg' a'work force whose permanent com-, 
position isdictated.hy rigid numerical standards ... 

,.' ·We therefore hold that the Agency appropriately took tnto 
.::-a~cOUi1t as ol!e facto~the sex. df'Diane Joycei~ ?eterminirig . 

',

.. i7 Jusm;E .SCALIA'S· dissent· pr~dicts, th~t' today;~ d~cision will'lo~se .a ,._ 
". flood of "less qualified" minorities and Women upon'the work force; as em-: . 

.. ' ployers seek toforestall possibleTitIe VII liat~lity. Post, at 673"'::677.. 

. The fitst' probiem ~th this-projeCtion is that it ,is'bY'riOlTleanS certain, that, .' 

emplqyers c6uld in every case necesslirily avoid liability JOr discrimination' . 

merely by' .adopting an affirmative action plan. Ihdeed, o~ruQwilIingness . 


. to require ail admission 'of discrimination as the price of adopting a phin has 
:been p~emisea OIl concern thll;t th,e-potential,liability to which such an' ad

".. " 
, 	 _mission would.expose'an~rriploYer wotildserve as,a dis~nceritive for creat

ingariaffirmative action program ... See n. 8, supra: .< . ' 	,'_ _ <, • 

':'.,,  - A-seconq, a~dm6re fundament~l, problem- w.ith )USTICE S<;:ALIA'S sp~cu~
lation is th'at'he ignores the fact that· ". . ", ":. . -, 

,: - "[i]t is·a st~~dard tenet -of.pers~ri~el administration th~t'the~~ isni~elya . 
'. §lingle, 'best qualified' person f()r-a'jbb:An effective~pers~nnel system will 

bring'before. the.· selecting· "officialseverar fully-qualified candidates who 
.. each may possess different 'attributes which recommend themfod;election . 

o· Especially where- th~ job is all'~nexcep'tiohal, middle-lev~l cr'aft po~ition;: " 
. without the' need for'tmiglie workexpedence qr educational attainment and . 

'; -.·for.which several well-qualified candidates-are available, final determina
. .' tions as to whi~h candidate is 'best'qualified' are at best subje~tiV--e;'" Brief 

: for the AmericanSo~iety for Persortnei Aqministration as Amicus Curiae 9. 
,Tl1is case provides im exampJe of precisely thispoinC Any differences 

. '. in qualifications between Johnson and 'Joycewere minimal, to say the leas.t. 
" See .sypra;at 623..:.625.. The selection of Joyce thus belies~JusTICE SCALIA'S ' 
" " contenti9n. that.the beneficiaries' ,Of affirll1~tiv~, actio~ programs will :t)e 
.' those emptoyees who 'are-'merely not "utterly unquali~ed." -Post, at 675. 

" 
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'" .~-,642 ' OCTOBKR TERM,1986 , 	 JOHNSON,v.,TRANSPORTATI01.f AGENCY . .-.. , - 

"', -.; ~ .
STEVENS, ~J:, 'concurring , 480 U. S., 	 616· STEVENS,J., concurring , 

, 	 ' ~"r ' 	 :" ". _ . ~ .._ , . _ _ 

rthat she sh~uldbe promoted to',the':roaddisp!1tcher'po~ition. , 	 ,'ences for, any group, rriinor~tyor majority..... The Court unam~ ~" ;',
The decision to,do 8b, was madepur§)uarit to 1m affi.rn}ative'ac- :, 	 biguously endorsedthe'neutral ~pproach; first in,the context' ' 
tion plan~thal represerits'a:m-oderate,flexij;)le, case::-by::case ," of gender" discrimination 1 ,arid then in the:'coiitext" of racial 

'>,ap'proach'to effecting'a gradual imprQvemenUri the 'represen'-'" discrimin~tion~gainst a white' persQn. 2" As, I explained .in,: 
'tationof minorities and'wonwn in the, Agency's work for6e.' t 'my separate opinion: hi Regents of Univers.ity ofCalifornia v. 
',Su,ch :;.. plallis fully consistent With Title VI~;' fo.!: it embodies 
the contributi911 that voluntary employer a~tiorican make'in 

..eliminating theves.tig~s of ,discriminatIon in thewor~pJace. 
'Accordingly, the judgment:ofthe Court of Appeals is 

~ , . 	 - '. - . 

" . ' ,,--': '-',\, \' 	 Affirmed. 

JUSTlc'E ~TEvEi-n~,-concu~ing. "" 

discrimination law and toemphasizethat'the Clpinion'does p()t ' 

"establIsh the permissible outer limitsofv6luntary programs ' 

undertaken by employers to, benefit disadviintaged iroups~, 


.... 	 . "-, - --. - .... '" .' 

. ,{ 
" 	 I , 

..: ' 	.. , Antidis,crirn,imttion llleasuresm~y beneijt: protecteq,gtoupi 
in twodistil).ct w:;..ys. ",As a-sword, such' measures may confer, 

" , benefits by specifying' that. a 'person's membership 'in a dis;-, " 
aciv~ntaged·group: must be aneutrai; irrelevant factor in.-gov

erninerital' or: private deCisionmaking,.or, -alternatively,' by. , 

cpmpelli,ng decisionmakers to ,give favorable consideration to 

aisadvantaged group status .. :. As a shield, an'antid~scrimina.," 


,	tJori statl,lte can also help:~ membe'r of'a' proteCted class by ~' 
'assuring" decisionlllakers .in some instances th~t,' when they '. 
elect"for good reasonwoftheir own to grant a pr.eferel1ce,cif/ 

" 

".'., 

Bakke; 438 U. 8.265, '412...,;418 (1978)"and as the' CourtJorce
"'fully '~t~ted, iI1 McDonald v. Santa Fe Ti-ail Transportation 
", 'Co.~, 427 U. S. 273, ?80 (1976); Congress iritended'!,'toelimi

',: nate all phictices w~ieh operate to'disadvaritageJhe employ: :" 
' , ' mentopportlihitiE:sof any ,grollpprotected, by Title VII"In- " 

': Cl)ld)ng ,Caucasians';' <citations' omitted). 'If the Court had 
,;.... 

adhered to that ~onstrUctiori of the Act, petitioner would un
q~estiortablY" prevail in' this case. ' "But it haS' pot aone'so. ' " "While !join' the Court's \,pinion,' Iwrite sep~r~telyto 'ex-' I - ',. , , 

pliijp', my view of this-case:s position in our,evolying anti-, " , ' 
, 

. -,; . ..: ~, '. - ., 	 " 

1 "Discriminatory preferef1ce for anY,gr(fup,.'minprity or majo:r:ity, is pre
Ci~ely,a~d,'on~ywhat Congre~s has pros~rIb~d~' WhaCis requfr~d b~ Con~ , 

,gress is the renfoval of artificilil;' ar.bitrary, and unnecessary barriers to' 
":.employment w:hen the, ba~riers operate, invidiously todiscrijpiriate on 'the', 
, basis, of racial or ,other 'imperinissible classification.",' Griggs ,v~ ,Duk,e ' 

'Power Co" 401'U.~S,424, 431,(1971).' , ':," , 
' z"SimilarIy theEEOC,~hose 'interpretati()!ls are entitled,to' great def': 
erep.ce,:[401 U. S.,] at 433;434, 'has consistently interpreted Title VII to 
proscribe raCial discrimination in private employrrientagainst whites,on the, 

i ' , " same t~rms as raci~rdiscti~ina~!or!a~inst nonwl!itt;::;, h9idinglhat'lo pro~:
'ceed otilerWIse would o· 	 , 

.. . '''con~tit~te a 'derogation 'of the ,Gorrlmission's Con~ssio.nal,ma~date': to 
," 

'....' 'eliminate all practices 'whjch operat~ ,to disa(lvantag~ the employment, , 
opp'ortunities~of any'gr~)Upprotected by TitieVII,inciuding Caucasians:" 
EEOC Decisi(jD No. 74-31, ,7 FEP Cases 1326, 13~8, CCH' EEOC 'Deci

~,6404"p. 4084 (1973). ' ' " , ' " ' ',' " 
'!This>coriCiusion~isJn a~cord with uncontradicted 'legislative history :... 
'effeCt that Title VII ~as inten~e.d to 'cover,white,inen, ~~.d white women' sQme s'ort to ,amii:lority citiz~n, they will not' violate the law:. 

I ', " 
, ' and all Americans,' HQ Cong. 'Rec, 25,78 (1964) (remarks of Rep.,Celler), 

Th~ ,Courlproperly: holas tlfat the; statutory, shield' allowed, ,an~ create an "obligation not to discriminate against whites,', id., at, 7218 
,respondent to take QianeJoyce's sex into ~accountinpr.omot"" " (memorandum of Sen.C:lafk). KSee-also id~, at, 7213 (memorandum ofSens. 
ing herto:the road'di~patchet posItion. ' ,,: ' '. " , ' ,,'" Clark'l!-ndCase); id,: at 891:i:(remarks of Sen. Williams)., We therefore 

hold tOday,that Title VII prohibits racial discrimiilation, against the white, ,Priorto 1978 the Court construed,:the 'Civil Rights Act of r 	
" 

I 
petitionerS in. this case, upon, the· same standardfj' 'as would be applicable 

'1964 asan absolute bl~nket prohibitioll against disci-imiIfanon 	 ,
J were theY, Negroes arid Jackson yvhite:': ' Mc/Jonalcl v.~ Sd,nta Fe Trail 

, which neither required nor permitted discriminatory 'prefer- ,~ 
. .::-. . --. 	 .. Tra'fl~portation Co., 42ZU. S,273, 279':"280 (976),(footnotesomitted). 

.J. 	 -:--: " 
I' 	 " 

"I 
'/ 	 , "r 

' .... ~ 	 "'." 
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• 644: ;OCTO'BER. TER.M, '19S6~ 	 JOHNSON v, TRANSPb'RTATION AGENCY 
~. 	 _. < 

• • J -. ~ • 
,c 

4S0U.'S. 	 -616 STEVENS, J. ~ concurring,"STEVENS, J~:, concurrh)g 
• 	 ~.w -' • 

, 	 .( 

In the' Bakke case ,in 1978 apdagain:.in Steel'U/orkers ,:v. '. 
~ :The_ l<?gic~~ofantidiscriminatj.on legislatiol1 requires tha~" 


'Web~r, 443 V. S; 193'(~979), a majority' of the, CoUrt iiiter-" judicial constructions ,of:Title VIr leave "breathing ro'oin'~ for 

preted, the ~t!ntid~scrimiliato,ry ~trategy of the statute 'in,~:fun- . ,empioyer, initiatives to benefit members of minority groups. 


If Title yn had neyer)een eriactecl,a private employ~rdamentallY,diffe:rent way; The Court held iii th~,Weber case' 

thl:!-t an,employer's program' d~signed to: increase the ~umber :, would be fr¢e. to hire members'" of- inin()rity--groups for any' 

, of black, 'craftworkers ~ in an ahinrlntim' plant ldid' npt violate r~ason that might seem r;ensible'from '.?1'])usiness or a SocIal 


. point of view. The Co1.!rl's opinion- }~); Weber reflects, the " TitJe . VII. 3' ,It remaihs' clear that the Act does not require ' 
, ,any,epipioyer: to grant prefe~entiaHreatmenf onthebasis oC. , ,same ,approach; the opinion relied heavily ,on legislative ,his- " , 

, tory, ih~icating that, C~ngr~ss ihtEinded that. traditional man- ' '., race.or,gender, buLsince .1978the 'Court has unambiguously , 
, .' ,'ageI)1enf prer6gati~'es be l~ft undistQ.rbe<ito the' greatest ex- ' 'interpreted ..the, statute topenn.it the'soluntary;adoption.. of 
, , tent possible: See 443 U.$.,.at 206-207.·As we, observed , ' specIal program$' to"be,neflt member$ ofthemin.ori£Y groups 
,. hlstTerm, ''''[i]twould be ironic indeed if a la.w triggered by • for whose:prote'ctionthe statute w~ enacted.• ' Neif,herthe 	 c 

" , " " ' '\ ' ' " ' ' .
,"same.sfandards" langUa.ge used iriMcDonald, nor the "col{)r ',' a, Nation's c01'l:cern over centuries of t:acial.injuktice andin- ' 


. teIiqedto:lIlJ.prove the. lot of tho'se ·whohaQ "be'i:m,exCluded, ' 
blind'" rhetoric used by ,the:Senatorsand'Congressmen who" '. 

ena.cted the bill, is now, ~ontrolling., ':Thus, as was'trile in .' ' from :the.:Amerlcandre~m for ,so_long" -'cpnstituted ,the, first: "; 

Runyon v. McCrary; 427 U'. .s. 160, ,i89 (1976) (STEVENs,J'.; 'legislative prohibiti0!1 Qf all vohuitary ,-private~race:'consCious 


,effort'sto,abolish traditionalpatterils oft:aCialsegrega.tion~nd'..	cOncurring), the ,only problem for me is whether to: adhere t9 ',' 

an authoritative c~nstiuction ,of the Act;' that is ,at odd~with hierarchy..''' Firefifjkters v. Creve.land, 478 B.S. 501, 516 


(i986) (qtiotirig'Weber,'443 ~L ;S;,~t,'2(4).~," In Firefighters, , ' myunderstandingQf the actual intent of. the, authors 'Qf-, the 
legislati9n. lconClude without h~sitatlon that-l>must' an..: we again ,ackn(nyledgedCongress" con:cerri in Title.VIfto" _,' 

'avoid, "tmdue :fedet~l· interference With marlagerial discre-", 'swer thafquestiQn in the affirm~tive, justas .I did in Ruri~ , 

, yon. Jd.;at-19l-i92.,~ ,," - '.', " " ,~ ": ~tion.,;' 478 U. 8;': at,519.5 ',' " 


: 'Bakke and ,Weber have 'been ,decided and are now an impor

courses'!aiO-byot,hers \v.ho!')ad g011ebeforehim~'; Turningt6 t~~ excep" tantpart of the fabric of our law., :,Thi$ consider~fion'fs suffi
tional case, Mr. Justice Cardozo noted: 'tW]hen arule, afterit,has been: ciently corilpeilirigfor;me to-adhere to 'th~basic cpnstructiorf 

te_steii by'experie~ce~ has been'fQundtobe i~corisistent with the s~nse
; . of this legislation that'the Court ,adopted in Bakke, and 'in ',,;i of justice o~ with the social welfare: there :shoulcLbe less hesitation in frank. 

Weber." 'There i~~an \1ndoubted: public' interest in, "stabIlity . avowal and fuJi abandonme~t: ,: ..>If juqgeshavewoefully misinterpret~d 
- '. .,~, " "a!ldord~dy,deveIQpmen~ofthe law." .~27 p;S., ai190} 	 themores·of.theirday~orif Hie mores of their df.'-yare,no longe.r those,of 

ours, they ought not to'tie;in helple~s. 8ubmissior;., the hands of their suc-' 
'>;T~wa~ 'th~~ndof it~ 'Opinio~, the Co~ meri~io~ed certain rea~ons cesso'rs.' 111 this case, thoslE! admoriitions favor adherence to, rather than 

'why the plan did nQt, impose a special-hardship on' white employees or Aepart~re from; 'precedent. " 427 U.-"s: ,at.190-19L Even \Yhfl~wl;'iting 
wtiit:e appiicants for.eniployment~ Steelworkersv. Weber,:443 U. S.; at' ~n dissefttin the Weber, C~iefJustice Burger observed that the. result _ ' 

reached by 'the majority was one that he "yvould be'inclinedto vote for"20S..1 have never understood those comments to constitute aset of coll'di- " 

tion~ that ~vefy:race~cons(!iousplan~ust satisfy jn,order to comply .~tll': were I a: Member of Ccin~essconsidering 'a propos€!d'ame~dment of Title 


'Title VII. ,' .., .. ' , .. "" , ~ VII."" 443U. 's" at2l6. ' _ ' " . ' 


, ", "As Mr. Justice Cardozo.remirkeo;·~ith respect to' the rputine~ork'of. ,. ;; As'JU!mCE BLAcKMmi obs~rved in Weber, 443 U. S., at 209, 214-215 

(concurring opinion): ' . '. " " ~' . , " 

, ' ' < th~ judiciary: 'The .iabor of judges would be increased almost, to~the break
. ing point,if every past decision could be reopenedcin every case, andone" , / "Strong -considera~io'ns' of equity support an inter):lretatioh of Title \:n 

that would permit priv'ate'affi'rmative action to reach where Titl~ VII itself " 'cQuld not la)"one's own course o~ b~ick;,(on the s,ecure foufidatio~"of t~e ' ..-~. ~. -, <' 

./ 	
" ' 

..-: 
" 
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OCTOBERTE'RM.,:i986 '.646 .1 ' , , 

7
.,.- " 'STEVENS; -I., con~urring 480'U:S::

, , 

616 ' .O'CO,NN()R, J.; concurring in judgment ..~ 
• I. ,'- " 

." ,Statutes enacted>for.the benefit 'of minority groups~s4Quld· ,As ~oJistrued iIi Weber and in 'FireftiJhters, the statut~does '. , not block these forward;.loolO.ng consideratic:ms. , .• ' , ' .. ' .,not :absohitelyprohibit preferEmtial hiring in favor of minor- ", ~ 

. " ities; iL,was' mer.efY io.tEmded. to .pr:otect historically' dis:.'" . '. : • "Public and, 'private e,mp~oY~r~.might ch09set6 i~pie


advantaged group I? against discrimination and not ti;l hamper ..' ment aff\rmativeactiofi-for many reasons, other thanfo . 

.' 'nlallagerial ' efforts to'. ben~fitlllemb~rs' of ,disadvantaged' , purge 'their own past sins ofdiscrimiluition. rhe Jack-

groups. that are,collsistent with that, 'paramount purpose. , .. ' .. soh school boai-d; forexample,said:it had done so in: part' 
The preference granted by respondent in thiscas.e (loes not. .. t9 improye the quali.ty (;i,f ,education in J;;tckson,-'whether' 
,viol,ate tpe.: statut~as 'so ,col)strued;,the)'ecord" ~mply su.p- .bY' impr9virig:,hfack students'performance, or by .dis'- '. 

. '-ports the' conclu~ionth;;tt the'ch;lllenged employment decision " 'r pellirig for'blackand white students 'alike'-any idea that" , 
serve'(fthe fegitiniatepurposeofcreating diversity in: a cate~ , white ,supremacy governs oqr social institutions. Other." 

" gOryofemploymertt that had',been alrtiost ,an"'e~clusive pro~-" '. <': .. employers' mIght advance different' forward-looking rea;,. 
.,' 'inceof~ales jnthe past. 'Respol)dent's 'volutjtarY'geci,sionis '~., . . 'sons fpr',affirmative' action: improving their, services to' . 

".. , sUrely'not prohibited by ,Title VII:as construed in' Weber. , ' . ':blackcon~titqencies, averting raciaJ, terisiorr over . the. ' 
. ~". . ~ allocati9!1' of jobs 'in· a co$mlinity, .... or'lncreaslngthe' 

',' ';" lIe ' ' diver~ity of a' work ~orce, to' name but a few, exampie~. 
. ~'w1iet~u,~r a'vol~h!arYqeciSion pf the kind m;de~y fe~p~,nd: 0t:,they' tnightadopt affirmativ,e',3.ctiQn '-simply . to elimi-" 
'ent woiild ever"be:prohibited by Title VII.js,a question w~ nate from tneir'operatlons all de' faCto ,embodiment, ofa 

" need notansw:eruntil it-is'squarely presented.' :Giventhein;,. system of racial caste.,A:llofthese reason!:)' asp'ire to, a 
terpret~tion of tiie,statuteth~ Coliitadopted

i 
in'Weber, 'Isee 'raciallY'integrated future, but none, reduces to ~"r&cial 

no reason why the employer has any duty ,prio.r to grallting a" . . --, ,') .balanci~gfor'its,'own sake.''' sumva~,The Supretri~ 
preference tb 'a qualified m~nority employee;t9" determine', ,:·Court--:-C9mment; SIns' of nis~rirriination: 'Last ,Term'~ .c 

· whether hJs past conduct mightconstitute an' argualJle viola- ,'. ,', ,: .. Affirmat{veAction Cases, 100Harv~L.,Rev.,78, 96 
, . {1986)." . ..,.'. ':" ~.. ' tlonofTi1JeVII... Indeed; in sofTIe'insta.nces, the employer . 

may find it.'rhoreJ:ielpful to focus ,on,ihe Juture.', ,Instead of :,' 
,:;, , ,,,The:Courttoday: does'~~trforeclose :other voiun~ry 'deci,. ~ 

'. : -retr6actively" scrutinizing his. oWn or.socjety's' possible exclu':' ' .'sions :based:inparton aqualified ~inployee's'membership"in a' 
:. sions'ofrrtinorities inthe'pastto determine'the outer'limits of. disadvaI1ta:ge~ group. . A(;cordingly;I C9QCUr. . . .' 

a valid affrrmatfve.;.action program ~orindeed, any' particular 
affirtnative-action decision~in many cases,the ¢mployer will ., " JUSTICE O'CONNOR, c~nciu.Ting inthe"judgment. :., , : 

~' find it 'more' appropriate to consider other leiitimate reasons , In'Steelwo~kers v.Webe~, ,443' U:'S. .193 (1979); this Court 
. V> giYEq)references'to members of uriderrepres.~nted gro,ups: held that §'703(d)6fTitle VII doesfu)tprohiOit.vo1untaryaJ.:

~ , '- ~=- . '<' ';, '. • ." ,~ • ~ • " 
,', furn~tiveaction efforts if the employer sought to remedy' ~';, ~ ..does not.Th~ b~rgaill struck in 1964 with the passage,~f.Title VlI"g-uar

.. · anteedequaJoppoTtilnity for white and black:alike; bU;t 'where Title :VII ' .' ;-"manifest. :: ·imbalanc[e] in traditiona.lly ~egregatedjobcat,.. ' 
, ,,~pro.vicles ,no remedy f()r blacks, it 'should'not' be' construed to foreclose pi-i-; -egQries." Id., atJ97~, As JUSTICESCAPA illuminates"with . ,; 

vate affirmatiy~ action fro~ supply!ng relief. : .•. Absent compelling.evi,- ' excIiiciatin~rclljlrity~"§ 703,has b~en interpyeted, by Weg,er and 
dehce of legislativei~tent, :I would not inter;pretTitie VII itself as a means succee!,1ing cases.t6 permit what itsJangllage read literally" 
of 'locking in' the effects of discrimi~ation for which ,Title VII provides ~o YVould,prohibit. Post,'at 1)69---671;" see aJsp'ante, at 642-643re,1)ledY." " ' ' " ,- '- " ' ,  - - ~ 

",0. 
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, '648 , , ,;, OCTOBER TERM, i9s6 ' " 'JOHNSON v. 'tRANSPORTATION AGENCY,'.- '. ~ , 64,9 
..... j '. ., . '. - ., ~ . . - ". 


" , 
O'CON~O~, J.; concutring jn judgm,e~t ' 480U:S. 616 : ' O'CONNOR; J.,concurringinjudim~nt


" , 

(STEV.~NS; J., <;'bhcurrihg» Section 703(d) prohibits employ- .. 
t '. 

,-, 'to 'reck~~ With the tealitY;c.>!' th~ co~tse that, the majority of ' 

men.t discriminatton .','again~t any,indivi~ual '])ecaus,e 'ofhis • ' ':! ' : the' Court has determined to follow., 

race,c610r, religion, sex, or national origin." ,42:U; S. C; ";

f' ~.-In 'my View; ,th~proper iI1i,tial-inquiry. in evaluating'the 

§ 2000~2(d) (emp?asis added):The:Web~Courtjhoweyer; legalitY,o(an-affirmative'action plan by apublic employer, 

con,chided that yoluntary affirmative action~waS pE.\rtnissible ,I , uri<ier Title VII :isno' cliffel'ent from :: that: required by the' 


, ,'irt some,' circumstances because a ,prohibition, of every typeot , , ',~-Equal Protection'Clause: 'In eIther case, corisistent with the'" 
affirniativ,e' a~ti9n would," '1?ring abQut',ane!1d corhpl~tely:'at ," . congressional intent top:rovide some measuie 6fprotectionto 


. variance ~th the purpose of the statute.'~' , 443 U.' S:, at 292 " , the intet:estsof-the erilployer's, nonrninority'erriployees; the 
., ' .~. 

", .',;(qrioting,Unite(Siates v. Public, UtilitiesCo"mm'n, 345·JJ. 'S:, ' " _';~mployer musthayehadaflrmbasis fo~ believing tha(reni~- ' 

, " 295,,315 (1953». This purpose,' according to theCoUft, was " . ,dial action was. required. <,An employer would, have 'such a.," , 


,"" to open employment opportui}ities for'blacksinoccilpations' ' 'Jtrm'basis, if it canpointto',~ statistical disparity sufflcientto,

, that had been traditionally closed ,to ~hem.:",' " support a: prima facie ciaim'under Title VUby the employee' 

, None of the parties ·inthis case have sugg~sted 'that we 

j." 
beneficiaries of ,the ,aJfirmative,agtlon' plan of apa,ttern or ' 


i, ,0vetruleWeber and,that'que~tion was not raised, briefed, ~or. ,'practi,ceclaiin ,of discrirnination.. ' , ," 
: argued in this Court orin the courts below. ' I(the Court, is , . :,' In 'Webe-n, thisCouJ;t' balan~ed two ,conflicting' concerns-

, fait~fur to:its~norm~l prudentiai restraints and to .the 'pr~!lci
, 

"'-',lnconstruing§ i03(d): Congress~'intent to root:out invidious: ,
"ple,'of staredecisls we must addressonce~gain th~propriety ',' ." ' discrimi,natiohagainst any pe;rson;on the-basis of race orgen-; 

of an', affirmative action plan under, Title',VII in :light <;>f our' '\ ~ der; McDonald v.:Sdnta Fe Transp0rildion Co., 427 U.S. , 
, , p.recedents, precedents tHat have upheld 3.fftrnlatiVeacti9rdn 

-' ' 

.;273 (l~nf»,',andjts goaCpf ~limjnating':-Lhe ias~ing: ,~ffect§ccof. 
"w"'""a variety' ofdrcumstances. 'ThIS tirrie~he que§ltiorfposed is ,,di~crimination against, ptinorities, ,Given these conflicting 

',whether a ,PlJhlic ~mp~Qye,r'violat~sTltle VII-by prpnioti!lg a _con~~rns, :the ,Qourt,concluded that: It w01.lldbe'incpnsistent 
qu~lified woman ,rather 'than a,marginaIly 'hetter, qualified, , with _th~ background ,and purpose of Title yn to ptohibit af~ , 

" • man: wilen' there is a: statis~ical imbalance ,; sUfficient 't9suP-' , fi'rmative·actionin all, caSes. _As 'I read Weber;: however, the 
, ." port a claim of a pattern or practiceofdiscrlminationagainst ' CourtaI'so'determinedthat Congress had;balan~edthese two 

''Women under TItlevn:,'" ", _, ' ' , " . ~, co(n:petingcoricerrisby.permittirig affirmative action o~ly asa . 

'- ',-' I concur in.ctbe judgment'ofthe'Court il) light o(ourprece-' . ' : 'remedial. device toeljminate' actua1:orapparentdiscrinuna:: 


dents. I write separafely, ,however, ,be,cause the Court has tlon or the lingering effEi:cts of this discrimination~ , ' 
'~hosen tofollo',v an expansive ~nd ill~definedapproach to yol- , Contrary 10' the intimations in JUSTICE STEVENS~ concUr
, ,untaty~ffirmative :~ction.,by publi~ 'err.ployers : despite the , rence:'·this :Court did p6t apprQve~prefetenc~s for, minorities 

.', limitations,imposed by,the .constitution and by theprovisions" " _':for any reason th~tmight se'em sensible,from a business ot,a , 

of,Title'VII;"':and oecimseJuSTIcE SCALiA'S dissen£rejects ' , , s6cialpointofview.'~.- Ante, at 645:' Im~eed, suchal)approach 


:,the~ Court'~ pr.e~edents' al)d~~ddr~sse~ .~h~ q1l:~stion 'of~ h~w , ' would ,have been wholly at-odds With' this Co1,lrt's holding in 

"Title VlIl'hould be interpreted as if the Court were·writing , .'McDonald that Conir~s~ intended to proQ.ibitpr~ctice!:jthat. 


.on a ,clear) ·slate.' The foni1er~cour:se -~f-action gives insUffi-, ,operate to, disci-imi~ate' against theemployfn~nt' opportlmi'
cient guidance to CQurtff artd litigants;':the'iatter ,course ofac . ties' of .nonminorities' as ,well as, ininoriti.es., ,Moreover, - in ' ' 


~ .. 
,_ t,ion serv~s.as a; useful'point of academic 'discussIon; but fails: Weber the Court was careful to consider ,the effectS of tneaf-" 


• , • -'. ~ - '-w ~ • ,) . . - . . - . '-~.... . ,.": '. - ~ f: 

;'-::-..... 
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_'J "'. i" 
O'CONNOR, J., concurring injudginent '480'U. S .. I 

" - ... " '.1, 
,~.ative ~ctioIi, plan for black einployee'~' on the employment. '" .. J 
, oppor:tunities bf white employees .. ' 443 U." S. ,'at :208.' In..>,: ' 

stead of ~ wholly starigardiess approach to afflrinativeaction;' , 
,t~~'Cqtirt:determined:in J~eber that.Congress ,int~ndedt~, ",- ,: 

" ·f>eririit affirmativeacWm onliif the employer ~ould poij1t to a -:,' ",:, 'I," 
•," ; "manIfest. "~:' '. imbalapc[e] )n,traditionally segregaJed j'ob': <' 

',' categories.';' Id., at)9,7. :This'requirenient both "provid~s 
'·,assurance. : .' that· sex or race will be takeYl'into account in a ' 
, " '~a~h~rCOllsistent with Title Vll'~ pUrpose of elinlinating the 

, ',effects'·of empioymerit'discrimination,?' ante, at.632,i:lnd:is' 
,.cpnsistent with'thi$ Coures anp Congress' coris~s.tent empha- ,"
sis on the value of voluntary, efforts Jo further .the antidls

.- cr'irninatlon pUrposes·, 'of, , Title, ,V1I., "Wygant 'v" '"Jackson -.: 
',Board ofEducation;·476.D~ K·267,-29,O.(1986) (CnJoN:NOR, , 
'J.,coricurririgin part and concurring. in. judgment)'. .... ' 

; ',_ Tl:\eWeber vie'Y, 9f90ngress' resohitionoftlle conflicting , 
" :' conce'rns of miilority a:nd honmil1ority .workers:in Title-vn," 

,~ppears substantiallY' sil)1ilar to. this Court's ," resoluti9n qf ' 
tl1ese 'same conce.rns in.,Wygi£nt ,v,'Jackson,!30arq,' of Eiduca~· ' 

. ;tion; iupra~ :which"irivolved :the Ci;limthl:!-t an affrrmatiye ac:
-'tionplan:,bya public, employer violated the 'Equal Protection, , ' 
"Cla,use. In',Wyganti the Court' 'Yasin agreement that rem-' 
..~dyingpast o~pres~IltraCial :discril)iinationby ~ stat~ a~lor is 
a sufficiently weighty interest to 'warrant the r.emedialuse of ' 

• ~ -.... • • i _ \ 

,a: carefully constructed affirmative action plari~ The Oourt'. 
also conclude~i:howevE;!r, .that "[s]ocletal discrlminatioi}, 'with

'out hlore; is too amorphous a. basis for', imposing araCially , ,,' 
cl~ssitied retl!edy;" . Jd.\ at 276; • In~tead; We ~etermined.: 

" that affirmati.-ve ,'actio'nwasvalid if It was crafted to remedy .' ",' \ ~ - '. - . " , . ' 

past or present discriiniriationby_ the employer:' Although ,
" the employer 'need not point to any contemporaneQus ftndil}gs 
'~ofactual'discrimin"ation', I concluded iriWygant:thai the :~m- . 
.' ployer must point' to eyidence, sufficient to .establish afrtm 
,·basis' for helie'viiig thatremedia:1 :action 'is requi~ed,'arid "that 

$tatistica~,:I~b~lallcesuffici~nt for:a Title VII' I>riin~.fad~ 
T _" '" • _. • :' 

'. " 
,,,/",, '" , 
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" -case ~against the'. employer woulq '~a~~lsfy this~firm ,basis 
requirement: ~'" ' 

.' ":eubli~e~ployers 'ilre 'not without reI.iable benchinar}{!3 ' 
-. in' I]laIqng' thIS 'determination~" F,or' e'iample,. deJilon
sti~bleevidenceofa disparity between the percentage of , 
ql,lal~fied blacKs'on a school:s teachirig~staff ~nd the per.: ' 

, c€mtageo{qualified minorities in'the r.elevant labor pool' 
, sufficient -to, support a· prima facie Title Vir pattern or ' 

pra,ctice"c1alm by,mInority te'achers,wouldlend acompel:-, 
1ing basis for. a 60mpetEmtauthority su~h as the, School',' 
Board to cO,nc1ude, that 'linplementati~ri, o(a YOluntary af~ , 

'-"firmativeactioriplan.is appropriate' to reIhedy aPpa,renf,; . 

.~. ' prioren1:p.1byhlent discriminatiorL" -: I d., at 2.92. . , 


" ~ . '. . I' . '.- . , ,. " ~..' -,; ." '.""\ 

j The ,Wygant analysis is entirely consistent ,with Weber.,' In 
Weber, tlie, affiimatiye-3.-ction plan involved a training pro

, . gram for"tins1.dlled, proquct,JOri .w:orkers. Therewas--)ittle' 
doubt :that the absence of black-'craftworkers was the result 

, of theexchisioh of blacks' from craft 'unions.: Steelworkers~.. 

:W~b~r,::443 li.,'S. ,~t 198; n.' ,l.(~'JudiciaJ fi~dirig~.:of e}{clusion, 

,from crafts on -racial gi'oundsare so numerous as to make 


. sllch,exclusion'a propersubject:f9r judicial notice~')~' The:.'·· 
- 'employer in W e'bedl~d previously hired as craftworkers only 
, per~~nswithprior: craft ~xperience, ~·i.d craft unionspro~= 
vided':the· sble'aven~e for 9b~ai:hing this experience. ~ :Be:-' . ' 

:cau$e the. dis.~r.imination:, qccllrred ,at entry'intQ:,.the ctift : 

unioQ" the "manifest racial)mbalance" was powerful eviden~e". 

of prior race discrimination-.- "Under our case law,'therele-- ' , 

vant comparisoI1 for a Title, VII prima facie case in those.- " 


. .dr,cum~~~nces "':;'discriIl1in~tion in admissioh to entry-level po
sitions; such ,as 'membership· iil c:t:aft uriions"':' is to the total 

", p.ercentage of blacks 'in' th~ labor' force.. 'See ,Teamste1'S, 'v; ;, 
United States, 431 D., S. ,324 (1977);'cf: Sheet-Metal Workers, 

,v. )PEOC.,' 478.tf.s. 421, 437~43~,-(im36) (observing. that 
. Jower .coUrts'l}ad reli~d,on coirip~ison to gen~ralla,bor force 
hi finding Title VII v~olation by ui),ion). - Here,' hQwever,- the" 
evidenGeo,f pastdiscriniiriation is, more complex. ,The num-' 

~ ,\" . 
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~ '';. O:CONNOR,.J., eonc~.rrfJlg .injudgnumt_ 4,80 u; S~ " 616 :: O'CONNOR, J, ; concurring in judgment . 
.' ON • - ,'~ •• ,_ • ; • 

. / . bero( ,women-with the qualific;;ttions for. entry-)nto .£he.rele~.,'leh~e: to 'ana~ative action.pla~ "do~s'!l6t' automati~.ally 
" vant job cIas~ificaUon was quite small. , A statistic~l imba.l-' i~pos~'1ipon the:-,publi<~'employer'the biird~n-'Qfconvincing'C . 
an~e ,bet:yv.e~n the percel!tage. of, women in. the wq~k force ,~hecourt'of its liability, for prior unlawfuldisc:rimination; nor 

, ,.:: generally'~and the percentag~H)fwoIIlen in~he parti~ular~pe.,.'! does' it mean that'the', coutl:'Il\US~ make:ari actu'al, finding of· 
,'., - cialized: job claSsificfltion" therefore, ·does notsiIggest.past ' r 'prior discriinil1atiorf based on the employer's proof before the' 

, discrimination for purposes of. pr~vin~ a ~i~le yl~ prima faCie : ' ~rriployer's affirmative action pl~n' will belipheld."'· ld;,. at 
case. . See Hazelwood.Schoo~ Distrwt v. Ufl:tted States, 433 .1, . '292~, ' Evidence sufficient 'for a prima fige Title' VII' pattern 
~,J.:8.. 299, 30?, llnd.~.1~.(19.77).~. ,;;.. . \ ,"orpra(!tice cbiimagainst theemplqyerits~lf.suggests that the 

.' " ,.Unfortu,n.ately, the Court. toda:y gtv~s-:httle gUldan~~ for':absen~e oi'women ·or .mino~itiesdn awork force :cannotbe ex
'~hat st~tistical imbalance"is sufficien.t to ~upPQrt:anaf:nr:n~-' '",,' ,"pJained by g~ner~l' soCietal discrimin·ation alon~ and 'that , 

ttv~.actIonpl~n, . AI,though t~e C?urt'd.emesthat:th~, stat~s~b '"I ~ .' 'remedial action is appropri~te!- ,.., ". ". .' 


,cal 1mb,alance·need be suffiCIent to make o~~ a prIma faCIe, , " 'In 'a'pplving:these'pr' cl'p'l t 'th", 't,,'" rt'" t;'t . " 
. . 'fd" .'.. ..' . t' 632" h 'C' ' , '.' ". , . III es 0 IS case, I, IS Jmpo an 0, 
~. :rca~se o~Sc:t;lplll1atIOn agamst :vo~en, an e, ~t " ,1 t e Ollrt",.. I,~ " '~ayc19s~:,atterition' to b.oth ~he affipl,lative "a~tion; plan, and', 

]. 

, falls. to suggest an alternatlv,,e .~tandard.. ,Because both I , 'th ',' h' h th' t, 1 " I' d t' t'h ifi" ' ".,'. '.' ' . ' . , '. . '. ' e manner III w lC ' a p an wasapp Ie 0 e specl c pro
'~'J¥ygant and Weber attempt to reconcIle the same competmg:' , ' " ,; " ,'. . ,.:,'" ','. .. ",-' 

.. I l't'tl' ,;; t·"fi ' t" f' th . d t' f'd·f'.C' t " , motion deCISIOn at Issue m thIS case. In December -1978, the", ,coI),cerns, se~ I ~ e JUs, 1 Ga,IOn, or e a, opIOn 0, 1ler~n . ( " , '. 'C.'·. ' ,-'. .' ", " ", • :" " ' .. 

,standards. for affirmative' action under Title, VII .and, the " t' '. ,$antaC~araTr~nslt I)lstrtct,Board of SuperVIsors ado~ted.aI?-

, Equal Protection Clause;, ' , ' " " ,':" . r.:·,:af~attve aC,tI~m planfor the,Santa.clara CQunty'Tr~spor-.

, ' w:nil~ employers mus~ have a firm basis forconcludingt~at '/ ,,' -' ,"', tatIonAge~cy(Agency)., 'l\~th~. time t-heplan' ,;asad<?p~ed; 

're,medial qctitm'is .,necessary, ne,ither'Wygant nor "Weoer. " ,I ' n?t one :V,oman was, employed'm ,.r~spond~nts~ 238 skIlled 

, places a :burden on· employers to prov.e that tpey~,actually : j c~af~ POSItIOn,S, 'a!ld the pJan recogp.lzed that~omen "are·not ' 

. : ·.dis~rfminate(ragainst-woinenor ininoritles. ". Employe,rs: are '.: ~ :.strongly·'~otlvateQ to seek. ertlploy.men~in job cbiss~fications 

"trappedhetween'the'cOI!lpeting hazardsof liability to ITlinor,: . ; .. ,where they have:not b;~en tradition~lly ,employed because of 

ities.~ if a(firmative action is rwttaken to remedy, appafetiC "I " tpe limiteQ opr>0rtunitie~~ thaf have existed: in· the past for 


'employn1e~f discriIl!inationa~d;' liability'-t,<>.noP11linorities , if " ,': I, ,them to work in suchclassifications,':,' . App. ,'57: ··~ddition:-, 
affirmative action is taken." Wyga'jU Jq,ckson fJoard' of . ,', " ,.ally,the p~anstated t~at respondents . t:~cogmze[d] th~t mere 

,", Education, ,476 'u.- S.~ at' 291',(OiCONNOR; 'J.,': concurring ,in ,I,~,:.· ",prohibition,of djscrirrii~natory practice.sis !lot,enough to rem- . 
,,'paa and:,conc~iThlg in judgffie,nt); '. More<?ve:r:, this Court has: ' .l: 'edJ-'the.effects ofpastpracti~es and to permit attainment of 

, . IOl)ge,mphasizedthEdmportanc~ o'f yoluntary. efforts to elimi~ _ ,t ' ' ·an equitable' repres,entationof mInoritief?; womep and handi-~ , 
.nate· disc~imiriatior(:Jcl:; at 290. Thus"l cohcbided· iI1 ,Wy- Lcapped p~rsons," id., at 31, and t,har~'th2 sel~ction and:ap- ..·· ' 

" ..gant that acontemporaneoul? findIng. of.discrimination shouid.,' poiritment ,processes are areas where hidden .discrimination 
'not be required becausei{:woulddis'col1crage v:oluntaryefforts frequently ,occurs;" Id.; at71! . Thus, r,espondet:lts:had theI 

: 'to remeay apparentdiscrimiiiation. ' A~equire.ment thatari . , ',;..expec~tionthat the,plan "should. result in improved person
emplOyer--actuallyprove that ithitddiscr:imiriatedin th~·past'·. ,~'.' nerpract~cestpat winbenePt,~U Agency employees who may' 

,~,oti!d al~o.u?d~IY~iscourage ~olunt~~ef~orts to remedyap- " '~-;, ., l,' " ,'~ave been<.subje~ted to~discriminatory perf?onnel practicE;!s in 
, .parent dIscrllmnatlOn. As I-eIllphaf?Ized .III .Wygant" a chal-:;. i. th~ past.". [d., at 35. 

, . , " ' ,. . " . l' " 
/ . ..... t. 'j"
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Q'CONNOR, J.-, concurringi~judgniefit .' ,4,80' S:', . 

~.Th~l~ng-term goal of the plan';~as"toattainaworkforc~" 
whose, c()mposition in alljob:1ev~is and :major Jobclassifica':' 

, tions. approximates.'£he . distribution ,ofwo'mEm.,..iri th~: : > 

. , Santi Clara County workforce/", Id., at 54.. if-this long-,_ 
, t~rm'goalha~ be~n applied: to' the .hiring" decisions made' hy '. 

,_ the Agency, in niyview, the~'affirmativeaction plan\yould 
" ,violate Title VII. " . "EI]t is completely ,unrealistic to '38

'surne th~t individuals ofeach [sex] will grav:itat~ witl:nuath:! 
.ematicalexactitude t9 :each'employer ... ~. absen't, Unlawful ',,', 

" discr:hnimition.'! Sheet, Meta(.Workers,: 478 U. S.,:·at 494 ,. 
,(O'CONNOR, J,; conculTing in'part and 'disse'nting -in, part)., 
'Tli.us~ :a'goal that- makes such an' asslmiption;' arid sifupiisti
cally fO,cuses -on theproportiop of women, and ,minorities in , ' 'j", 

".' 'in£ervi~wed for the.'PQsition by a two-person board~ Seyen~" 
that takes into account ,the "number of women and minorities, 'applicants:cincluding J o'yce and petitioner--scored::above 70,. 
qualified, for th'e re.1e~antpositioll:eotild~atisfy,the require...· . ~n, this interview, "and w~re ~ertified as eligible for-selection 

, ,'rhent that an affirinatiV'e actiori plan be remedial. . This long 'for'the promotion~ 'Petitionersc(ked75 on theinterview,; , 
.. while.Joycescored 73: :After a second interview,'a,'commit-:

! " 

5- range goal, however; ~as never used as' a,guide : for: , actual 
,.;,·,hiring'decisions._ Inf?tead, the goal ,was ,m,erelya'staterhent:' ','. " . tee, ofthrE!eagency' emplQyeeE; recommended that 'petitiolfer . 

of ,aspiration wholly' wjthout operational'significance. . The", ' be's~}(:;cted for,.the",pronigfion tp roa(t dispatc~her.·, "TheColj,n-" 
affirmadveaction plan itsel(recognized the host of reasons ',' .'. 

j" 

-tY'sAffihnat.ive Acti~m~Qffil;:er;pn the oth~r'hand, urged that 
, .. why' this goalwa~' extremelyunte'ali~tic, App~ 56-Bi; and as. i ", . Joyce be selected for the,position: ~,.., ,..' '. 

the work force without m9re, is pot ,remediaL": Only a' gpal , , , 

, .:, read the record,' theJOIfg-term'g~al was not applied in the 
, . "promoHon decision challenged in ,this case.: '" Instead"the plan 
. . provided'for. the developm~nt' of sh?rt~te.nl1 goals, which 
, . ~lone were to:guiderespondents, id., at,61, and tne plancau
/. tiorie.dthat~evEm these,goals~'should not pe co~strued.as 'quo~. 

t!!S' that· must be met.:",' Id"at64: Jns~ead,'these,short,,· 
term goals were t9be :focused on remedying paStapparerit'· 

. " discriininatlon,~'and would "[p]rovidean objective ·standaro.·· 
for use i,n d,etermining if the representation' 9f minorities, ' 

j

,JOHNSON v,- TRANSPO~TATIO'N AGENCY 65~, 

616 , , O'CONNOR, J., ,concurring in judgrrient...;.
.' [,' , . . ~. 

. \'. . ~. . . - . ' . ' 
\ At . the' time of the ,promotiop" at . i§!'ue in' tlJ.is case,' the _ 

short-ter:m goals hadriotbe~n fully :developed~ NeVf;'!rthe:-' ' 
less, the Agency hact alreadyreiognize~ that the long-range 
goal waS unrealistic, and had detetnlinedthatthe progress'of 

. ,the AgE!llcyshoulq be judged bya comparison to the'qud'tij{ed 
'~wome:n in'the ar~a work force: -,\s 1 view'the record,the , 
promoti~n decision;in this ,case was enti~ely con§istef}tWith ." 
the philosophyuriderlYingthe development: of the, short-,term ":., 
goals.... ' "," , "'."., ~ ". r'. '. ' 

The Agency,aripounc~d avacancy"for·the ."position of'road, 
: dispatcher inthe-Agen~y's Roads, D1vJsion· on: De"cember 12; '. 

. '·.1979. Twelve employees applied for this position"jncluding. " 
. ., Diane'~oyce'al1d petitioner. Nine of iheseerriployees were:. 

' .•. The ultimate dec~siofi:.toprornote j 0YGe rather than pet,i
,Heiner Was made by· James 'Graebner" the' Director iJf the" ' 

, . Ag:encY. 1\~ iUSTICESCALlA views the r~co~d:iti. this ,case, 
"tlJe Agency ·Director madetM decision 'to' promote Joyce 
"rather than p,etitioner solely on the basis of sex and' with: in-

- ". "\. dlff~rence to the relative me'rit~ of the twp applicants .. , See 
. " p~st;{lt6p2-663.; In my."view', however, 'the"record simply 

.~ ',' . "f~ils'tosubstaDtiate the picture·p~inted. by ~USTICE$CALIA . 
The Agency Director ~estified that he "trie~ to look-atJhe 
wliolep~cture,~the c9~binatioil o([Jqyce's] qualjfications-and -' ,:,·women and:h~ndicapp¢q· p~rscimdn particular Job. classifica- I 

Mr., Johnson's qualificaWms; their fest scores, their. experi-" ,~t.i.?nS',iS ata r~aSOriable.leye.l·incom..p.ariso.~':Vit1)estimateS?f' . ,:' "" '. 
:, the numbers of p~rsons from these groups m the area work, I 'ence>theii backgtound,-'iiffirmative action'matters, things 

force who can Ipeet,the educational 'and experience require.: . .' like that." Tr.· 68.~-Contrary to: JusTicE" SCALIA's' sugges:.. ,~. 
'ti(ln; post, at 663, the·~Agency-·Director kne~'far more than mentsJoremployhient."'ld."at61.' , ~, ' 
, " ;... .' -, . '.,' - , - . 

". . . '.' . 

" . ~" 

" 

.' ( ': 
","." .' , i , ' .. '" 

ft 
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JOHNSON v.''rRANSPC)RTATIONAGE,NCY'656 .. 	 QCTOBER TERM, 1986 
. ,~ • . I .". .' ~•• 

• -> • • ' , 

O'CO~NPR, J., concurring in judgment 480 U, S. , 616 	 SCA;LIA! J ,;,·diss~rtti-!1g 

, , .' merely the'sex of the candidates and. that they . appeared o~a' , . ", fer~n:ce of discrimination came not from' a misuse of statistics " 
; list of candidates eligibie for the job .. ,The Dire~tor chad. spo;;, ;-. ".but from; 'the. inexorable,zerQ':"): ',' .,. •. . 

> '"" I.~ 

:.. ' .In SUfn.r I agree that re,spe:mcients' affirmatiyeaCtion plall as" ., 
,plic!lnts' for the promotion" and was, aware that their'scores ': implemented in th'is 'instance:with .respectt6, skilled craft po- . :. 
were rather ~lose: Moreover, he testified that over\a period "1· ' sitions sati~fies'the' requiiements 'of Weber ~nd of-Wygant. ' 

keh'.to individuals familiar with the'qualifications o(bothap

: Qf :weeks ,he had spent ,several hq!lrs making the, 'promotion·, 

" d~Cision"suggesting that-Joyce was'notselected solely on the' 


. ' 'basIs,of her sex. ' ·Tr. 63'. : 'Additionally ; :the :Director stated 

: "that had Joyce's exper-ience' been'l(;:i$s thimthat9fpetitio.ner 


by a larger margin, 'petitioner might' hav.e received the pro
" " Jl1otion; , 'Id., at 69~70. ' As the Director summarized his de

ci~iofi to.promote Joyce," the underrepresentation 'o(wom,en ': ' 
'. skilled craftpositions was only" one element ora numbef of ' 

,': Whilel agreeWithJusTIJ3ESqALIA's,dissent that lui affirrna-:,:. 
tiye acti9n,PrOgt;am th l1tautQmatically and blindly promotes 
·those margimilly' qualified caI1didatesfalling' within: a'pre- ' 
ferred race' orgenper. category, ,or that cahhe equated With.a .. ', 
pe:r~anent plan of "proportionate repres~ntation.by race' al).d 
.sex,'~ wcluldviolate Titlf;!VII, I cannot agree tnflLthis js such· 
.~case.,' Rather,' as the:Couii demonstrate~;.Joyce's se'x was 
simplyuserl as a "plus" factor.: ~ Ante,. at 636-::637. '>. " ' • 

considerations that led to:the 'pronl0tion ,of Ms. J:·oy~e~. 'Ibid:' "1,', " ~of bbicks1Jy the employe,r and the u1).ions from certarnjob.cat-.' , 
' 

" 

, ' ,'. In this 'case,1 am also satisfied'thafresp6ndenis had'a firm " " 
1 ') .:basi~ for adbpt!ng, an aifirni'ativ~ action pr.ogTaI11~ Althoug}i 

.:. the District Court found rio' discriminatio~ against :w:omep. in" 
, fact;. 'at the,time the affirma:tiyeaction ,plan .Was adopted, " 

.; ··there.were: no women' in itsskiil~d, craft ·positi!Jus. ,'Peti-,i , 
,tioner conc~des'that women constituted·approxifl.1ately 5%0('. 

" ,the 10caUa,bqr pool, ofskilled craft workers in '1970: eReply.: :. , 
Brief for ·Petitioner9. " Thus, ~hen compared to the percent-" " ' 

. parity would hive been 'suffic.ierit for a: prima 'facie Title VII: ' 

'case, brought by' unsuccesSful' women: job' ,applicants. See· 

: Teamsters, ,431 1"(' S:,;at '342,n.· 23 ("[F]ine tuping of the sta:'.~ . 

. Jisticscould not have obscured the glaring absence of minor.: ~. 


'. lty.line drivers:.~'. : [Tjhe company's inabilitYiorebutthein-.' 
. . ~. -; ... , " .~.." '. , ': . 

, " 	 Accordingly, 'I concur in tllejudgment of theC?urt: 

, ·JUSTI<;E WHITE;di~se~ting; , . 
': . . ' 'I agree with.Parts I andn ofJdsTICE SCAI:.L'\,S dissenti'ng ~, :. 

opinion.'Although T do nof join PartJII; 'Ialsowouldo~er- ' 
rule . Weber. My under&tandingof Weber was; ~nd is, that···· 

, ' the em'RlOyer~s. plan' did not violate Title VII because it,wa~ 
, "desigrie.d to remedy the .intentiomilarid' systematic exclusion ,.' 

"eg~n~ie&; Th~t IS how I underst.ood the· phrase "tr::lditionally" 
\ 	 ,.,segregated jobs"'that we' used. in,that case';' The Court now .' 

, iiliei'prets it to.mean nothing more, than a manifest imbalance. , 
"lJ~tween oneid~ritifiablE:!gr,oup, an(hipother in an employer's 
'lahqr'force. As soillterpreted; thatcase,as weli ~·s to~ay'si 
, decision, 'as JUSTICE SGALIA:so'weU demonstrates, is: a 'per'-" 
version' of 'Title ~vii. 'iwould' overrule: Weber and reverse 
.the judgm~nt',below. ' c.' " " . , , ,~: 

,..,age of women ir: the' qualified work force; tl:Ie statis~ical Qis-" . '1, ,. employer'- , ' ,.... - ' ", ,- " 
.l 

, , 	 . 
,', JUSTICE SCALIA,with whom . .THECHIEF JUSTICE joins" 

. ~nd with ~110mJuSTICK ,WHITE Joins in parts land II, 
dissenting, ":,,' .,~ , , : '.. .. ~ , ' 

\...., , . ,With: acladty which"had it:no(prov,en so unavailing; 'one 
"'~might, well' re~oinrhend. as ~a model'of statutory 'draftsmari

, ship, Title VII of the:Civil 'Rights' Act of 1964 declares: ' 
, ' '... " ,.,.." , : " " ", , ,I , 

"It, shall be an unlawf1l(employment ·practicefor an': 

.' "(1) to faii'ot refuse to hire~or todisc'harge-anylnd.i:. 
:viduai, or otherWIse to:,discriminateagainst anyindivid
ualwith~ respect to 'his eompensation, terms,conditions;
or privileges, of einploYrrlEmt because ofsuch irtd.iyiduaFs, r~ce,' color, religion, sex,' or !nation,alorigin; or ' .. 

.,' .' ~. 
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_ r,(' . JOHNSON v. TRANSPORTATiON'AGENCY , -659 ' -< 

. . .' . ~ . .... . . ~ OCTOBER TE~M; 1986 ," ' ' •658': 

',' '616" 'SCALIA, j ", dissenting
'SCALIA, J.; dissenting '480 U. 'S., 

.r .". __ 

',' :at 54. " The .piancalled 'fot, th~~st~blishrilent of- a procedUr~ :, -"', , :' "(2) to'iimit,segregate,ot classify .his employees ' or_: 
by Which'Division Directors:wouldreview"the ethnic ,and sex~'"applicants for ,employment in any~w'ay which wo~ld:-de~ " 

, ual comp~ition,of their workforceswhen~ver they'sought to ' " "','prive or tend to depri'v'e, any individual, of ~mploymeiit flll atvacancy,which procedure was:expected to ihclud~ "-a re~' " " opportunities or otherwiseadversely'affeCt nlsst,atusas ,quireme'nt -that Division Directotsindicate why: they: did' not
.' _ -'anemployee,'becaus,e of such individual's race,col,or;-re- ; ," "select minorities! 'womell and' handicapped personSi(such" ligio_n, ,sex;or national origin.,j42 U. s.c. § 20qOe::.-2(a). ' f" 

~ . -. -, . . , ';.: ,persons, were on the ',list of eligibles ~onsidered and,ifthe Di- '.. 
The'Co~rt" t~day ='cortipletes th"e process'~fco~v~rti'~g ~his' '-~visiol1 had an, underrepresentation of such persons in the :job_ 
from ,a guaranteetliat race or sex will nbtbethe'basis for em~ classificationbeingfilled:,": Id., at 75 (emphaSisin, original). ",

. i 
, 

f 
' 

~ ....'pioYment determInations; to, a gUarant~e that it often will. ' '? 'Several salient,featuresofthe plan should be:ilOted; , Most, 
,Ever s,o,'subtly,Witho,ut'evenalluding to the last obstacles • ',' imporl~ntly,' the'plan'st)Urpos'e' was assUredly not to remedy".' 
:prE!served, by, earli~r opiriion~,that we now push out of' our'; '_ ... 'prior 'sexdisGr,hnination by-theAgen~y." .itcc)uld not have ' 
:path,- we' ~ffedlvely' replace Ure 'goal or:a discriipination-free , ' , ' , ,beE;ln; because there was,no' prior sex discrimination to reni~ 

" ' societyc with the quite incompatible'- goal ,ot- proportionate ' edy,"The':majority;,in'cataloging:the Agen~y's~alteged infs- "" " 
, ',' ')'epresentation by race anqby se'x in the 'workplace; -, Part:! , , 'deeds,ante,at-624;' ,n.,5, ' neglects~-to :mentiQn' the' Dlstrict'

~, of this dissent' will desc~ibe, the ilature of the' plan' that ,the' , , " :, CQurt's finding that the-AgertcY"llas riot discriminated'inthe 
Comj;approves; an~ its,elfect ~Ron this petitioner. ,J?aIj: If , past, ind does not discriminate in the present against women 
will discuss prior holdings'that"are' tacitly' overruled,- alid', in regard to en1ploYmerit opportunities ingeneral aildpromo- ',' 

,p'r:ior -distinctions that ,'are disregarded. ' ,Part IiI-Willde~ tiQns in,particular;" _App. ~o Pet.. for Qert. 13a: 'This find- '.": ',' 
"scr~Q~'theeri~n,e '<?f discrimination' we haye~nally~completed~ -jng was-not"distutbedbY' the. Ninth 'Circuit. ,,',, ;, , ", , ' ' 

, Not i:mly "vas .the plan not directed at the ~ results of past' .;" 
, I', ' 

> ~ ,- °sexcdiscrirriination oy t~e'.Ag~n~y,bu£ its objective was'not to .,
~<6n Octob~ri'6,1979, 'the C;untyof Santa,Claraadcipt~d,aiL' " achieve the state 'of affairs that this CoUrt'nas dubiously as- " 

Affirmative' Action Progr~m (County p'lqn) whicn sought the' .. s~Jried ,wouid'!~sult ~from an _absence,of!lisc~imin~,tiorj-'an 
""attainment of aCounty 'workforce whose composition:;' .. . . oyerall work __ foice~"~ore or:less,represer~tatiye of the ~acial : 

'C-' >,inc~!ldes'w9nien; 'disabl~d personsancl'ethnic miri9rit~s 'iii,a: ,and ethnic compoEdtionof the popul,ation, Jnthe community:',', • 
, ' 'ratiO-in ail.joh categories th~treflects their distribution 'in,U~e, , ,-' Teamsters V:, United States;,431 U.S~,3~4,340,h; 20 (197'7). , 

,-Santa, CiaraCounty areaWbrk, for~e." : ,App. 113. " ,In order' ,:)' , .;'Rather, 'the"oft-stated' goal 'was to mirror tbe racial:and' sex:,' 
,to' comply with ,the' '-County plan ancLvariousre,quirements ' '" :ual compositio~ _of the entire 'Colinty, labor force,' not mereiy in''

'impo,sed by federal and state agencies" th~' Trarisportation' 'L' , " ,the Age,ncy work force llsawhole, but in each and every ind~~ 
.Agency adopte'd, :effective De'cember 18; 1978, the Equ,ar , .. , ", ,v:idual job 'category at· the Agency. ,In a discrimiliation-fre~,
E~ploymeht Opportunity' Affrrmative, Action Plan ,(Agency , , ,: ',wo'rl~,it w,ould obviously bea sta~istical oddity foreveryjob~

'. plari,orpla~) ,at, ~s~4e here.',,' Its ,stated 'long-range , g~al'was· " ~ 
, I. ..'c~tegory',to match thetaciararid sexual composition~of even " 

the: same< as the County plan's: "to attaiJra workJorce who~e " " ( , . that portion'"o(the c'ounty ~work force,q~lified for th~t job; ','
corriposition 'in, all }qb level~ and major job classifications, " it would~be utterly miraculous'for¢ach of them to match, 'as' ' 
approximate's the ,distribution Of women, minoriJyand hand!:: ., the plan ~xpecteq, the composition of the 'entire -work force;: 'cappedpersons in the Sant3:,Qlara Cou~ty\Vork force;" ; 1(1., '_- " 

'
" 

" 



,. 	 ':' 

, 660'" OCTOBER TERM; 1986 ' 	 :JOH;NSON v. :TI~,t).NSrORTATION AGENCY 661 
.... , I ';., •.~ :'. 

,iSCAi.~A. J ;,;dissenting.':... ,480 U:'S: ./ ..~ 616 	 SCA:Ll.~. J "~ ;disseqting 

" QUIte"obviously, the pian ~id n~t seek to r~plicate.what ~,ia~k' --. 
> ' , , Id., 'at·58~f?0~ ,It vvould;'ip any event,: be rigorously pur!;111ed, 

of 'oiscriniina:tion, would, eroduce, ,b~tr~;I.ther i)l1posed raciaL bygivihg ~'spedalconside~ation to,AJfirmative ACtion re~ , 
and'sexual tailoring that would,in defiance of nonmil e~pec': : quireinent~ in: e,very· indivjdual hiring a2tion pertaining' to 
tations and laws'of probability, give each protected racial and ~,,' positions wher~·mj~orities;,women Jmd~ha~dic;appe(lperSQns 

" sexual group a governmentallyde,termined "proper',' prop,or- ' ,c9ritinue to be.uriderrepresented.'" 1d. '. at 60. L , -', ' ' 

, , tion of each job c'aiegory. ' , ,,-' ,'A " Fina~ly, ,the::-one m'~ss'age' that the plai1, unmis,takably','" 

Tha:t the plan :wl;l.s,notdirectedat'remegyihg or eliminating" cQinri1Urucated was that concrete resultf?were 'expected" and " 
the 'effectsof p~s£ discrimin~tion is most clearlyillJlstrated bi ,~~ , '& supervisory peraonne.l :would be evaluab'd.Qn'the, basis ,of the ' 

, ,I
,~

its description o(what it regarded as the "Facto'fs Hi1ulering", " affirniative'-action numoers they.prOduced.,Th¢ Elan's im- ~ , 
,Goal Attainment'!-L ·e.. , the existingtmpediments to the ,ra'::', ' 'l plemeritationwas expe,cted to '5resu!tina statistically rneas~ ,

jciallyarid sexually representative work .force that it pursued: " ' wable yearly impr,ovemeritin the liiri~g, training and prQIDO-' 
, J'he plan lloteqthatit would, be, "difficq.lt;", App. ,55, to attain '\ tion o( minorities, women and handicapped' persons !n- the 

' 

, its objective ~ofacross-t1)e.;ooardstatisticalparity, 'in at 'least:, ' 'major jobclassificatioris utiliZecf:Oy the Agen.cy wl:le~e these, 
, ,'some job categ9ries,' be calIse: ' __ ' " .' ' " 'grQups are' underrepresented." "Id:; at 35. ;' Its Preface 

, " ' : "a:" Most ,of thE:l ~ P9sltions: require special~edtrainil1g . ,declared that "[t]hedegree, to which each Agency Divisioii 
I: 	 :: and ~xperience. "UntB'r.ecently, relatively few ,minor . attaint? tiW Plan's objectives Will p:rovideadire<;t measure, of 

ities;wornenand han~icapped 'persol1s sQughtentry'into .' , that Division Directgr's p~rsonalcoinmitinerit to the EEQ 
thesepositiQns. C9hseQUently-, the'number,of.p~rs'ons-' : Policy,;' ibid.(emphasis added);, at:ldthe'plan': its~lfrepeatedf <' 

.ftomtbese' groups jil the area labor,'.force,; Wh9' possess that U[t]he degree. to'which each Division ~attains the. Agency 
, the qualificationsrequ.iied .for entry' intosucl1'Joo~lassifi,. '. ~ i: , Affirrnativ~'Actionempl~yinen~ gQals ~llprovide a tpeasur~,:, 
'cationsis limited. --' , '.c,' '~' - : 'of that Director'scomrnitment and effectiyeness in carrYing , 

• c 	 • ...."'; ., out the Division's EE0. Affhm,ativeAction requirements."',: 
"C.-f\il;l.ilY ofthE) Agency positIons where women are Id:, 'at'4:4 ,(emphasis added): As noted earlier, !5upeJ;'Visors . 

"tifldeIT~presenteajnvolve heavylabOI:; e.g.;RoacI'Main wete rE?inirided' of. tlie need to" give. attention to affirmatiVe 
t~mince-Worker. Cons~quently; few'women se~kentrY :action in~everyemployrilerit .dedsioi),~and'.tp explain, their 

, .Into these positions. ", " ,'. ,', 'reasons for failing to hire women ana-minorities whenever 

.•.j' 

~ 
'. - "'" .. ." 

; , 	 ".there was anoppoitunityto'do-so: ,'. ." 
-:~." 

'''f. Many-women are not 'strongly motivatedt'O,seek . 'The petitioner in the presel1t'-case,Paur E.Johnson, had 
, eP1ploym~nt. fnJob classifications where they:havl?not neen an,:employ~e of the Ag~ncy since L1967,coming, there 

'I' 

,.'\b~eri traditionally,' empfoyed "pec.ause ',of:the ~ limited " " from a private company where he had been.3o 'road dispatcher 
'opportunities that'have existed-in,the 'past (or them to' 	 for l'l'years.... He ,had' first, appliedfot the Rositfon 'of Road'c 

~.ork in such classifications;" I d., 'at 56--,57~,' 	 Dispatcher 'at:th~-Agencyjn 1974,coming in "sec{jnd. Sev.-' 
• • i. " 	 ~ - i 

L 

That ,is; 'the qu~iifications an~l desir~s' of women may fail to 
, : .This', ninders utterly,incomprehEmsible the~ajority's assli!rtiori thatmatch the Agency's, Platonic <ideal Of awork force: ' . The plan " . "the Agency acknowledged t:hat[its long:termgoal] could not byitself nec-. 

concluded from thIs, 'of course,not thaf the ideal shoUld be 	 ,essarily justify 'taking into account the S(lX of applicants for positions in ,all·; 
reconsidered,but'that"its at~airitneritcould not l;>eimmediate. 	 ,job ci~egorie_s:" Ante,at635.. '.,: ' .... . """ 

~ . ~ ....-' .:. . . - ~- - , - .... 

-'"" .,,' 
, 
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• 662 ,'OdTO)~ER TERM, 1986, 
" 

," 
JOHNSON;;' TRANSPORTATION AGENCY. ~-. - 663. :~:--' :.: '.~ 

SCALIA,~J., d}ssenting",' 480 U>S. ,616 
''', -,' SCALIA, J., di~sentil"!g ~, , , ! 

, :e~al ye~s ::'later, ,after' a -reorganizati~n,rE{sulted" in' a down- '. " ,/ 'nary fill(;li~gs that 'James Graebn~r, the' Agen~y DITe~tor ~h-o " '; ~ 
grading of-his' ~oad YardCle.rk IIpo~ition, in which,Johnson ' , , made the'appoin.tmen~; "did not· inspect' the'applications 'and" 
,"could see no future;" Tr; 127, herequested, and received a, ' ' : ", ~'related exam:P1ationrecords,of either [Paul Johnson] or,Diane 
voluntary' dinrlOti~:ri from Roa9 'Yard 'Clerkir to ~oad M:~in-, ':, J~yce' before. making his ,deCision;" ,ibid. ,and indeed' "did ' ' 

, 'temince Work~r,to i~crease his.exJlerience and t~usilll.'proye ' littleOrnothing.to inquire·intoth~ res~lts.ofthe.interyieW " 

" his ch:;inces forfuturepr6mo~ion. "·When theR,6ad Dispatche~ -- , process a,nd conclusions which,Twere] described as of'criticaL' ' 


job 'nextbecame·.v:a~ant, in 1979"hewas the leadingcaIidi~~ importance to the s.e!ectioE'proce~s:'· 1(r, at 3a. ' InligiIt of 

:ci~te-andi.n<Jeed'wasassignedto..work out.ofclass fuUtime '-.> thes~'determinations,)t 'i~'~mpossible'to believe (or to think 

in the vacancy,' from Septerrib~r ,l979 lintilJune 1980:.:' There . .t1~llt . the -. District Court believed)'. Graebne.r's. sel(.:serving" 


> .... is no question why' he did riot get the job. '~,,:. -',.' '. ' .·statem~nts reljed upon by the:~ajority arid' JUS):,ICE O'CON'- '; 
,..' The faCt of'discrirrdnation againstJohhsc;m is ~uchclearer, _ . NOR'scollcurrence; sUch.-as th~ assertion that 'he: "tried tb' 

::and its degree more.shocldng, than.the-majoi-ityandJus.:., ,- .-looka~'the ,wh()le picture" t4e'combimitionof [Joyd~'s] qtiali~' 
., 'rICE O'CONNO~'s,concun'ence '.would suggeBt~largely_ be- , ,',:c ' . ficatioris, a~d·Mr. Johnson's qualifications, their test scores;"' 

,: cause neither of themre~ites 'a single .one of '~he OistriCt -- ::_ ' : '.' th~ir -expertise, their. bac.k~ouhd,; afflrrllative action mat:- . 
- • -. -' ." - ') - \' " ~ - ~ • ' , , ~. , ,~ * .

" Courtfi~dings·tha:t govern 'this appeal,relying insteadup,:m.--· .ter§!~things.like that,",Tr. 68 (quoted ante, at 625; ante, at 
P9rtions ·or.thetra~script which those findings-i~pFcitly:re-. . , ,- ?55. (?'CO~NOR, J,., concuITin~ iri' judgment»~· ,It -was evi.:' 
jec~~d, and even upon a:-document (favorabl~ comparmgJoyce :- ,_de~tly .enough for G;raebrier to ,know that!lJoth:.candidatesJin ,. 

. " to Johrison),'ante, at 625, that :was prepared afier.Joy'ce was.'. . ·th~ words of Johnson's counsel,.to which Graebner. assented) 
Belected~' 'See App.27-:-28; Tr;··223.i,227.~orth-mention~ . "me"t tbe~'- Q:'s, t~e minimum.' Both were minim~liy quali': 

, ing, for example, is the·trier of fac,t's determinatio~ ~hat, if-.-, ,~e.d." Tr. 25. :'Whe'lasked' ~hether .hehad"any'basis/, 
--- the Affurriative ActionCoordinator}1ad not intervened, ','the·, -:- _ ',' : tbtd.,' for determining-'whetlier one of the- candidates was 

' decIsion as to:':whorri-to -proinote~., .. would, have be~n ~d~, .' _. ,more qualified than"the other,,:Gr~ebner,candidiy answered: " 
, by [the Road Operations DivisiOlfDirector]," App .. to Pet. for '-. . '~No;- ; .. >As.l've said,:they Qoth appe~red, and my' conv~rl;)a-

-, . Cert;, i2a, who had' recommended that Johnson be appoi~t~d ", ' tiol)s With people tende4 to corroborate, that theywere ,both '-, 
to-the positiorl:1bid} Likewise, the 'even llforErextraordi-capable of perform:i!1g-the work."Ibii;i...· ,'- .' 

' - - . '., .' . . ,..., - . ' After. a 2-day trial; the District Court concluded that-niane: .. 
. ~The chara~t~rdf'this:in'terventiol1' an<;\ ther~~soning behind it, 'was. JOYGe's ~ender'-was"the determining jactar/' App.,£oPet~.f~r : 
described by ~tie Agencr, l)irec~or in. hi~ 'te~timony at ,trial: ;-' ,~' ...~ '. Gert...4a, in her selecti911 for the p6sJtion.. ~peCific.ally,-it , 
. "Q.H.owdld you happent9becomemvolvedinthls_pal'ta~ular prom~~ found. that ~'[b]ased upon the ~xamination results-and the de
tiona! opportunity? .. , .'. " - :-< -, ::.. .... . ",. - { , . -partmEmtal futerview [Mr' j:h .,], ", at:fi' d ~ 

. ,"A: I ... became aW!ll'e that there was a difference ofopinion between , ' '. . .. ' .. ,' . ',' . 5! n.s?n .was ~ore qu 1 e or 
.. -, sp~ciftcally~the Road Opera~ionsp'eople~Mr. S~ields] and't,he Affirmative ,~ . 

" , Action Director[Mr. Mottonlas to the desirability of certain bfthe int!ivid7 ' .' 
r "A: Mr,_ Morton ;was less. irite~re~ted in theparticlilar.i~dividuaf;hefelt/' ' uals -to be promoted.' .' . ,- . ' 
that this was an opportunity for us to take a step toward meeting,our af. -' - " . -. ;. .firmative action goals, ,and because there was only one person on th~[eligi-

Ii•• '-Mr. Shields felt that "Mr:·Jcihnsol1 shoul~ be appointed 'to that .. ' bility] list whowas'one oftne'protected groups, he felt Uiat this afforded lisposition.. ' " " ," ,- ' . .,',., ' ." . an opportllJ:lity' to. meet those goals throug~ the appointment of that mem- ' 
,""Q. 'Mr;. Mox:t;onfelt that'Di~neJoyce shouid he appointed?

. -' ,,' " . her ,of a protected group," 'rr/16-18. ' 

. .- • c ~ 

, , 

,. 
" ." 
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" 


480 U.f:t 
.... 

<the 'positiori9f, Road; Dispatcher, th~n piane: Joyce, "id:, 'at 
, 	12a;'thaf:"[b]ut for [Mr .. Johnsorl's] sex, male, he would, have" 

been promoted to thep9sjtion of Road, Dispa~cher/' id~,aL', 
13a; tU1d .thai "[b]~t Jor Diane Joyce's sex~ female, she~Quld" '

(, 	 norhave been appointecfto the position;, . I • • ", Ibid." 'The 
Ninth;Circuitdid not, reject these;' fal!tuaI- findings as Clearly" , ' 
erroneous; nor couldlt·have done soon therecordJ:,efore us> 
,We,are' bound byth6se fi~dings'un!ier .Fecleral Rtile,'of Civil 
ProcedUre 52(a). ~ , • , 	 ' 
-' 	 f II 

>-

, ' , The ;host sigriificant'proposition of 'law 'establish~dby to
. ',\ 

'day's 'deCision 'IS, that !."acia(or' sexuai .discriminatici~:is' per
-mitted under TitleViTwhen it is intended to overcome the 
effect, riot-of 'the employer's own discriminatioii; but-of S6~ 
cietal att,itudes thathave'limited.the entry of certainracesh 

9rof a particulat sex, into :certain' jobs., Even Ifthe,.soci~" 
etal: attitudes iii questior(consisted exclusively of ,consci9u,s' 
,discriminati'on' by ,other employers, ll:Iis 'hoJdingwould con--, , 

,ftiadict'adedsion of this Court rendered 'O!1ly Jast 'Term. ' 
,WYgantv. Jackson~l1oarq,. of -Education, 47Q U.,S; 267 ' ' 
, , '. • • ..' 	 J. . . . 

, 	(1986), held that the, objective'of' remedying societal dis:", '~, , c 

crimination cannot prevenFreriledial'at:firffiative action from ',f, 

,~ violathig the Equal ProtectioIlClause.: ,Seeid., ,at 276; 'id.. , 
:at'288 (O'GONNOR"J" cohcurririgjn part' and concurring in 
judgmerit); ia., at 295 (WHITE, ~J.,'concurringiil judgment). 

" , , ,'While Mr.Johhson does not advance a constitutional Claim 

, ~'herEl,:it is ~ostunlikely th~t'!I'itle vn \va~ intende~f to plac~ 


':alesser restraihton discriminatic;m.by; public actors than' 

is estabiished by the 'Constitutio,ri. The Court.has already: 


': held that, the prohibitions on discrimination, in Title ,VI, ,42, '
¥ 

" ," D. So ·C. §2000d, are at least as stringent~sihose in the Con-' 

,stitution.- See,'Regents of Un:iv/ersityof CaJlfornia v.Bakke, 


: 438 cU. S. 265,' 286~287: (1978) ,(opinion' of ,PQWELlJ, J.) 

'(Title VI embodies constitutional restraints' on discriririna


tion);,id.; 'at 329-340'(opihionof'BRENNAN," WHirE, MAR

,'SHALL,arid BLACKMUN",JJ.) (same); ,id., at 416 (opinionof

- ~. , .- . - '; . . ,,-", ." .. 

I' 
, , 

" 
, JOHNSON v. TRANSPORTATION AGENCY, 

616 	 , SCALIA, J., dissenting' 

'~' STEVENS, ;J., • Joined ,by ,:Burger, C:'J., 'and ,'Stewart' 'and" 
, ,:REHNQuH;ni

, JJ.) (Title VI "has independent force" with 'lan
, . :guage aruJ'emphas~!;'in addit'ton: tot-hat fcitindin the'Constitu~, 
, tion'~j (emphasis' added)., ,There is nQ googreason to think", 
' that Title VII,inthis-regard, :is any di'fferentfrom Tjtle VVI ' 
:Because, therefQre,tliosejustificatitms',(e(g."the reme.qying , 
of past societal Wrongs) that are inadequate'to insulate dis
crinunatory action from the' racialdiscriInination prohibition's 

'.,' :' oftheG()'nstit~tion are 'also inadequate tp' inSUlate it from the 
. racial dis~rirriination prohioitions ,of Title, VII; and because 
, ,the .portionsof Title VIl at issue here 'treat race ,and sex> 
, , ' ~qui-valently; ,Wyg~nt,~ which dealt wlth race' discrimination, , 
, is ,fully applicable, precedent; , an9' is, squarelyinconsiste,nt ' " 
with today's decision:,,4 ' ',- " ' ' 

) To support ,thEl jm)position, that' :Title ViI. is 'mo~ nar~w tllim Title'" 
" 	 ,VI, the major-ityrepeats the reasolls forthedictumtothat.'effect set. forth , 
' , in Steelworkers'y. 'Weber, 443U. S. ,193,206, n. 6 (197!J)-:-a:case which, as' 

JUSTICE O~QONNOR points otit,ante, at 65.1-652; could reasonabiy be read' 
as-consistimt with the con~titutionaIstanda,rds ofWygant. .'l'hose "reasons 

'C' are unpersuasive" consisting _only of the \ existence, :in··Title' VII of 42 
, - U, S.'C.§ 2ooo&-2(j) (the implausibility of which; as a restriction upon: t,he 
, ',scope'ofTitIe VII, was demoI1strated by CHIEFJii~TICEREHNQUIST'S Iit

',. erally'unanswered -Weber. dissent) and,the facttli!lt Title VI pertains to re- , 
, , 

,CipiEmts of fede~aJ funds while, Title, VI,Iperlains to e!hployers generally. " , 
The latter f~ct, ,while true and perhaps interesting; is notccmceh;ably a' . 

'reas()ll for~giving to virtually .identical categoricallangU~ge the, iriterpreta~ i 
tion,in one case, thatintentional discrhninationis' forbidden;'and,'in the 
other case; that it is;ot. ' Compare 42U;' S. C. §,20QOd ("No pers~n .. ,' , 

.• shall; onthe ground ofrace, colorior national origin, be.<.subj,ected to 
dis¢rimination"),With, §2OQO~2(a)(1) ,(rio'employer.shall "discriminate' 
again.st any, individual. : .. be~use of-sl,lchindividual's ~ce; color, religion, " 

I .'.' I .- .~ f ")' , " ' '., , 

-- , sex, 'or natlOn(l OrIgIn,. "'" ' . ::"',,' ',', . . " .' • 
~ JUSTICE O'CONNOIi~s concillTence at least makesaltattempt to bri'ng 

this ,Terrnjn'to accord with last: ' Under'her reading of 'title VII, 'an '~m
'ployermay'discriminate aff!rlliatively, so to speak~ if he' has a "finh basis". 
for believing that' he ,'might oe guilty of ' (non affirmative),: discrimination 

" under'the' Act, and if his 'action is designed to remedy that suspected 
"prior disCrimiI1ation:.: Ante, at 649: This, is sometfiing of analfway bouse ,. 
betwe~n leaving employers scot-free to' discri!p.inate against disfavored ' . -"'.: ',- --:-~ . . 

" ""'. _:) 
./ o 
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"~. 	 . 
. SCALIA, J '.' 'dissenting 480 U; S. 	 616 .SCALIA, J.;-:dissenting -", 

'\" " 

,Likewise O1f the ·assumptio~ that the societal attitudes·re-· 	 ing partic~larly\egregious ~ondu~t," ,id:,' at 483·(c~~cur.ring.·
. "'~.' 	

~ 

'lie-d upon· by the maj~titycohsis~ 'ofconsciousdiscriminiition )npart:and concuiTinK in judgment);, an~ JUSTICE WHITE'
" by employers~' today's decision also disregards·thelirhitations . ~., shnilaily limite{L pis approval, of . race-conscious rem"~~ie·s. 
'care~l1y e~pressed in last. Term's qp~nioi:isi~Sheet. Metal" . to "unusual. cases." .Jd:'/at 499 :(digsenting)..8ee alsQ: 

.~~ 	 Workers.-,v. EJiJOC,.:478 U. s. 421 (1986).. While tho13e lirili- . Firefighters:v. Clevelandi478.:U.S:,50~.;:533 (1986) eyVHI'fE, " - . 
ctations were·dicta,)t'· isremarkal:)le 'to see them so readily J:,dissenting) '("I . also agree With : JUSTICE 'BRENNAN'S, 
(apdso silently)'swept away.'" J'he qu~stion·.in Sheet Metal, opinionin'Sheet Meta,lWorker.f} . .:-:~ th~t in TItlevn'cases ~ .~. '. 

'>Workers was whether the remedial prov.ision, of Title' VII,. enjoining discrimina~ory practices and granting relief onry to' ':~ 
.: 42· U; .S:C, . §'2000e-Q(g), '~empowers courts' to O:rder.. race- ..... ,. • victims' of past discrimillation is thegeneral'rul~', .Wjtlirelh~f 
. consclous'relj~f.forp~rson~'whowere not id~ntifiable victims . _' for: norivictims peing ,reserved for:particularly egregious con-'- " 
.of discrimination~ . Six Members oHMs' Court concluded that' 	 ,(luct")., 'Therei§! no sensiple b~sis {or.construirig~Title Vnt6 
dt d~es, u~er nafrowlyconjined circtirnstar1/~s. ' The plu-'. -: " . perinit~'einployers to engage in 'race-or s~x-conscious employ-' 
rality opinion for fopr,Justicesfourid that· race~consciolis'i'e-':' .IT!ept m-actices tha~ courts would, be forlJid,den fr.om ordering 

-lief could b~ 'Qrderedat leasf~hen·.~'an e~mplpyer, or ~da!)Or .. , . them'to engageihfollowing a judicial finding of discrimina-·, 
. l:mipnhas' engaged. in~pe:t;'sist~nf·or.egre gious discrimimition,.· , / .tion;' A.sJUSTICE WHITE'ijoted la~t'Terin: ,,' -.' . 

',' '. ofwhe.renecessaryto dissipate '.tiie lingering effects of perva-: . 	 · '~There is no statutory authorityfor'conc1uding that if an. 
sh~e discrirnination."'478 U. ·S.,· at 445 (opinion ofBREN- " · employer desires to'discrIminate 'against a white appJi:.. 

'NA.l':f; 'J., joined ,"Qy ~ARSHALL; ]3LAClddUN, ~nd STEvENs,'.· .- c~ht or, employee on racial ground's he ;rruiydo.so>without . 
. JJ.).. ',See:also id.;~at476. JUSTICE POWELL concluded ','violating/TitlejVII::by.t may: not~be ,ordered'to~doso, ifh~ 
· that" ·r~c~-consciou.s relief can, be 'otc;lered "in':cases' fnvolv~. 	 objects;' : In either ~ase, theharmto'the:discriminat~e ~s 

, 	 . >~; . ~ .~. 

:.' ,the sa,me, arid there is 'no justificat~on for such conauct 
group~,:a:s' th~ inaj~rity' opinii:in does;-~rid.pr~hibiti~g disc~imination, ai do, · otherth::m as .. ;:1permissible, remedy for priQr ' racial: dis- _. __ . 
the woras' of Title yn. In the pres~!lt~~e,although the' District. Court' . : 'criitlination practiced by the, en).ploYer inv()lved.~' .Jd.; ,

'. foundthaUri fact no' sex discrimination eidsted,JUSTICE O'CONNOR would .' c·at'533.·~' . ,.,' ." '" ' 

find a "firm basis" for the age,ncy's' Pelie! tha:t~ex discrimination existed :In . 


. . ,. . the "inexorable 'gerd': the compie'£e absencen):rior to Diane Joyce, 'of any ; , :'l'he Agency here'was not seekifigto·remedy.discrimiriatiori~ 

women in·the~;AgencY's. slcilled:positions; "There'are two'problems with';' :tl:ulch less "unu8ual" or "egregious" ,dh:,cfimination.' Fire-.
~ . >: 	 .' .' _, I 

· this:. First,.,eyen positing a' "firm basis" for the Agency's belief in pripr .dis- . . fighters~ iike Wygant, is'given only theyriost'cursory consid~ 
· crimination, as I pave discussed.abo'vetheplan was' patently. not, designed" '. 'eratioh'by the majQri~y,opiti~on.·, '.. . ".' '. . ',' .to remedy that prior discdmination;but i:ather to establish a sexually rep- . 

". 	 .... Inf~~t, however,' today's deCision goes well beyond··merely . . '-resentativework force ... Second; even an absolute zero is·rlOt"iriexorable:". 
,. I' While it 'lllay \ in~xorably p~oV'iae ;'firnl b~sis'; for' 'beliefi'n the, mingO of ',~ . . '. l:Jllowing racial. or, sexual dfscI"imination:in'order to ,elimip.ate 

. outside ob!;'lerver, it carlllot conclusively establish siIch abeJiefon ,tM~em- . '- the' effects 'of, priorsocietaD:liscrimination: . ,The' majo'rity • ,< 

ployer's part,since hEunay be a~are ofthe particular reasons that accoUllt ',' . .' 'opinion often uses the phrase "traditionally segregated job· 
for the zero. ,That is quite likely,tQ be',the' case here; given t1w nature of·,.".' '. c~teg~ij"to describe the evil against which the plan is legiti': ' .thejobs~e are talking about, ~ridthe list of i'FactorsHindR/r:i~ Goal At- . 

'''mately (a~cording tQ themajority). direct~d. . As' ~origfnal1y .,.~tp,in~ent" recited'bythe Agency plan .. See supra, at'622 , . The'question . 
is in any everit one of fact, which~if it.were indeed relevant to th~ 'outcome; used-in Steelworkers v. ,Weber, ,443' U. S. i~3 (1979), that·, 

. would require a.remand to the District Court rather than an irl'firmance. phra~e descr.ibed skilled jobs' from wl1ich '~mployers and un
· ':: " .. ' - ." r:" _.....' " ~ -,' y . ~. ..' -' : •• " .' • 	 "l .. ' 

;..... 
,-;: , 
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SCALIA, J" dissenting' ,480 p. S. 
" " 

- '. ~ 'si6/ 

" SC'Ai:,'iA, J., dis~enting, 

iens 'had syste,I~Iatic~lly and fnt~ntionally e'xcludec:l, black ' ' 


, Ill',',,'workers-'-traditionally segrega,ted jobs; that is~in the sense 

of conscious, ex~lusiqnaty discrimination. ,See: 'id., at, 197~ , , - I h.ave 6mittedfromtheforegoi~g dis~us~lontheriiost.ob-; 

198. ; But thatis assuredly not the.sfmse in which the' phi-ase vious' respect' in ,which today's,deCision o'e:rleap~,' :~vithout; , 
is 'used' here:: ,It is: absurd' to think that the nationw1d~ fail- , ~nalysis, a barrier that was thought still to-be' overcome., 'In 

': ure of road ~airitenance crews; for 'example, to.achieve ~he Weber, thi~ Court, held, that aprivat~~sector,: affirmative:
,.. Agency's ambitio'P~f 36:4% -femJ;lle"representationis attrib~ ,aCtion training :prograrn ,that overtly,discriininated againsf' 
,'utable' primarily~if even'suhstaritiallYi' to:,systematic exclu- ! 'white ~pplfcants did, notv~olateTitle 'VI!:-, Howev'er,al,
, siori' of women eager ,to shoulder, pick and "shoveL It is a " : tl;tough the majority does ,not a~vert to the.,fact,untirtodaY, 

" "traditionally _segfegated ,j()~ category" ;not in the Weber :' the'appHcabiIityof Weber to public employersremained'an ~ 


sense, but In :the sense that, because of longsta,ndjng"social :op~mquestion: ~ In',Weber itself" se~~~43'U. S:,at200; ~04, > 

'~ attitl,ldes" it has not been regarded by women themselves, as ' c, a~d in, later decisions, see Firefighters v., Cleveland, supra,: 


desitablework. , Or as, the majority: opinion puts the'point, ' at517;Wygqnt, '476 U. S., at282,-,h.9,(9pinion ofP9W:E~L" ',. 

,J.), 'this Court has repeatedly emphasized that Weber ihquoting' approvingly the Court 9( App~als::'~'A plethora of 

'evolved' only aprivate;'employer: -' See Willimns'v. N,ew Or~ ,proOf is 'hardly necessary: t~, show that wo,nenar,e 'generally 
'; : , 'leans,'729F.2d,1554, 1565 (CA51984)'(en' banc) (Gee, j~, ~ u'Pderfepres~nted: insilch positions and-that strong' social 

, concurring) (''Writing for th€! Court'in Webe.r"Jli,?>tice Bren~ ',',"" ,pressures,w~igh again~t thedr'participatiofl."', Ante; ,'at 634, , 
'nan :went out. 9f his way; on at"leasf ~levendifferent occa- ",>'n. 1~' (quoting 748 F,2d J308,'131~ (GA91984),Given this' 

/' 
" ) .. , .. .. , '" , , , , 

, sions,.topoint c;mt that ':what was there before· t~e Coutt :was ' meaning of the :phr~se, 'itispa~ently~a~se to'say t4af"[t]he ,:: 
" "prtvdte' affirrlIative action;') (foQtrlOteomitted):rhis clistinc- ' ' requirement that,the 'Jnanifest imbaIance'/relate to a :'tradi- , '. ,tlon betweerf public·an~ priyate em'ployers' has severalpossi--' 

tioI).allY segregat~d job' category' provides assurance;' : . that 'blejustification:~. ,Weberrestect in'part"on-t~eassertion that' 
sex or- race will be taken into a~count in a'mamier consistent the 88th Congress -did not wish to intljlde too deeply into pri- , 

,w,itJI' Title VII's purp~se of ellm.in,ating the effects'.of employ , vateempioyment clecisioh~; -,See 443 U. S. ,at206-207. ' 'See " me:mt' discrimination.'" Ante, 'at 632. 'Ther~ are, of course, aI,so Firefighters,v. ClevetaruJ.., 'supra, at 519c:..5,21.' 'Whatever" 
those"'who beli'eve that the social attitlldes which 'cause 'validityth~t asset-tionmay Xla,;"e with-respect to, p:r.ivate em:: , 
women th€!m~elves to avoid' certai~jobs~d to fav~r',others' ' '>:ployers (and I thinkit negligible), it has none ,With respect, to ' 
are~as' nefarious, as, conscious, 'exclusiot!3.ry.discrimination. ,'_, " public"employers or: ~to the 92d:Corigress'thaf brought them, 

, Whether or pot tliat ii(so fand'U'lere'isassuredly no consen ,- , ' ,witJIin ~Ti£le VII., ,See Equal Employment, OpportUriityAct _ 
'" sus Qnth~pointequivalentto our:natiomticonsensusagainst " of :1972"'Pub. L. 92~261, §2,'86, Stat"103~'42, U . .-S.C.' 


, inte~t~onal disctiminati~m),:the t\vophenomena are certainly , §2000e(a).: Anotherreasoitfor limiting'Webertoprivate'em_ 

distirict.. "And it is: the'alteration otsocial attitudes, r'a:ther,' ptoyers iitliat state agen~es,Urilike'private ac~ors,' are sub


/' ' than the' eliminati9n of dis~t:'iminatiori; which to,d~y's 'decisIQri ject. to the ,FoJirt,eentli" Amendinent.;As noted earlier, 'it 

: approves' asjustificatiOli'cfor s,tate-enforceg discriniination. would be strange to construe'Title VII to permit. discrimina

, ' This is ,an en~rmous expansion; " underti:\kenwithout th~ , tiqn by~public actors'thatthe C~nstit\iti6nJorbids7~ ", . 
',' , " slight~st' justiflcatJono(analysis. " ',' ' , In trtith,however.i' the language 'of~2U.~~C.;§ ~OOOe;...2 

-- " ' 'draw,S no distinction 'between private ~nd public ',employers, 
, ' ", - -'. - -,' . - . 

.... 
, ,, , 

, ' . ~..
" 
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.A80 U. s; <:'.', 
SCALI,~;J., dissenting ) ·616 .' SC~A, J:. diss~nting, . 

I ' 
' . 

· and the only good reason forc~eati~g'~uch adistiri~tio~'w6illd . ~'. , "~iafted code of conduct,·the c~nt6,Urs o{wli,ich are determined' 
'b~ toliinit thedamage,o(Weber. 'It wQuldbebetter, in my'. . ·by no discernible' standard~asidefr(inl (as the disseritcon~ 
· view, to acknowledgetha.t c~se as fully ;applica~iE{precedent, ·vi~cingly,detrionstrated).the divination ofcongressionaJ'''pur
and to use the Fourteenth·Amendment ramifications -,-which 

c 
'.P9ses'~ beliled' by the' face 9f the statute 'and \:)y'its legislative' . 

e, .Webe';' did notacl9ress arid ~hi,ch~re implicated for the:fiist " history. We 'have been recasting that s'elf~promtilgatedcode' 
, I '. ,". tlm~. here-as :~he occasion for reconsidel,'ing and overruling> :of conduct eYer eince~and whaUt has lE~d.us to:today adds to 
'. ,',-iF~ Jt:is' well'to· keepin·.I1:lind just ,h6)V'th<?roughl:y 'Weber ", I· the reasonsfor.·abandoning, it'. . '. ,-. ., . 

. ' .. ·reW:r0te the. statute it PUl'Ported to'const~e. '. The language , <. The,majoritY'E;resp.onse:, to' this '(!riticism of Weber~ante, .at' 
- '.' ofthat.~st~tute; asquot~d ~tthe-out~et;of this dissent,. is un- . 629;n,.7;asserts'~i1at, since "Cpngresshas not amended the' 
. ~mbiguous: itis.an 'uI:ilaWful~inployplent practice '~ti? fail o~ .. ,staftite:to reject:,Q~ ,const~ctiol1; ',,\, ~we .', i'mayassuine" 

refu.se to' hire' or to dis'charge arlyiridividual,' o~ otnerWise to :that our interp;retation ,was correct." Jhis assumption, 
discriminate againi?t any- individual with'r~spect to his· com- . ". '. . which .. frequently~haunfs Qur:opinio~s; should be plit to rest. 
p~nsa:tion,terms, conditions, or privileges: of employme!lt, : : It is ba:sed, tobegin with; Qn the patently false premis.e,that 
becam~e·of such' jndivid~al's race~.· color,. religion, sex,: 6r'.. . the: correctness ofstatutofy COl1strttction is ~ to be measured 
nationalorigirt.?'·· 42:U.. S.: C.:§ 2000e-,2(a).: . Weber disre-. ' . . 'by what the 'current Congre~s desires,rather than by what 

· garded,the text· of the st~tute; irrvolclng instead its" 'spirit,";:' > '. , , 'the lalyas ena.cteg meal1t. .i ~o .m~e ,matters worse; it assays 
443 'D. S.; at 201 (quoting H,olyTr'inityCh,urch v. ·United· die curi'entCongress' desires with'l'espect' totl).e particular 

· ,states, 1f.l3 U. :S';A57, 459.(1892)), and' '~practicarand equita;.. 'provision' in,is6lation~' rather than (the 'way the proYIsion' 
.• b.le· [consideratioris),-only . partially ·.perceived;,. ifp~rceived at : . was. originally enacted) as'parlof a total legislative pa,ckage' 

..... ," all,bythe:~th'Congress,':~443'U._S., at 2Q9(BLACKI\UjN,' J., .' .conta:ining many' qu,ids pro quo; .'Wherea~ the statute.~s.. 
.... , ' --concurring) .. )£ cOricluded,on-thebasisof:theseintangible · ori'ginally,prOposedmay have' i:rresiinted to :theenactillg.Con.:. 
". ,~_ gilides,tha.t Title VII's prohibition of intentional discrimiha~ ... ~ , , ,gress'a question such as "Sliould 'hospitals be reqqiredto pro-,' 

. ·tlon on the,basis of ra~e a:ndsex does not prohibit-intentional' ." ,,' ~" "vide m~dica1 careforjndigent patients, with federa)'subSidies" 
'discrimination on the basis,of r~ce 'and se'x', so'long;as:it is.!" . to offs~tCthe ~ost?," the' question theoretically . asked of tiie 

< ; .. 

~ . 

"designed to break dOwrl"olclpatternsof racial, [(>1- sexual] later Congress,'in ordei'to.establishthe·,jcqrr~ctness"ofaju~', 
segregation.ancl·hierarchy;',' !'doe's ,not"unnecessarily trammel,' . 'diCiarinterpretation'that the statute 'provides no .subsidies, is - ,I ' .., .'.' ". ", 

.' •. ,the interel:?ts of- the white [or male), ~mployees;" "does not:. \ simply "Should the medical care tnatho,spitaULare required' , 
; require the discharg~ of white [or maiej wQrkers 'and -their~' to' 'provide for' indigent.patients. be federally subsidized?" 

:L · repll;!cement with. ne~ black (or:f~mal~l hirees,'; "doe~ (riot] , Hardly the saine '. question:~arid many -of those . legislators . 
" '''', create an absolute bar to the advancement of white [orin~le]' , " who. accepted ,the,.subsidY provisions ·in .order to· g~in· . .the . 

1'. "', '. employees;'" ~nd"is .~. teniporaryme~sure '::" '. not interid~d . votes necessary for enactment of.the care 'requirement wo~ld . 
, ,to mairitainraci~l [or sexual] balarice,Qut simply to.elinii~a~ ; :, flQt vote for the subsidy in isolation, 'now that an ,unsubsidized .." 

-'a manifest racial [orsexuallhnbalance~" /.d:;,at 208.In'~;f':. 
" 

.. care requirement is, thanks to the judicia( opi.nioni.safelyon . 
. .fect,Weqer field 'that the legality of intentional discrimination · the books. .But even accepting the flawed ,premise thafthe •I' .

I;' by private einployer~~agaihstcertiin:disfavored groUps or in- ' , . . intent of the' currerit Congress·; With respect 'to' the provisiori 
'.. ': dividuals is. to beju~gedjl?t ,by Title VII' but by··a Judicially .. ", ,'iil'isolation, is' 4eternunativ~, one inustignore rudimentary. 

, • '. :.... ". < '""";I 
.. ' (

.' 
" 
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,,-....480U.·S. ~ . , :616 
'I. SCALIA, J., dis~~nt"?lg. -';. ScAI"IA, 'i, di,s,senting" . . . 

.... ,,'pri~cipies,~f:PQlitical scienc~ tQ d:t:aw anycQnchiSiQn; regard~'. ., . " ~. st~tu~s less' rigQr()!l~ly' th~ntQ' Qtlier ·laws·. ,See'Maine v.. 
ing.thl:\tint~nt"frQm the failure, to' enact legi~latiQn. '.The,: ' .,.,T~ibo:utot, 448 U. S: 1,' 33 (19~0)jPO.\VELL, 'J., d,issenting); 
"compIicatedchec~ :QnJegislatiQn," The Federalist ~Q. ~2, . _ .'. :~on""oe v. PfLpe, supra, at 221-222'(Franldbrter, J., dissent- _ 
p. 378. (C.· RQss~tered. 1961), erecte~ .by Qur CQnS~ItutIOn ' : ' .··.I~g in J)art). ·~ec<ind; as,:ruSTICE STEvENR~cknQwledgesin . 
creates an inertia that makes it impQSSIbleto assert WIth any··· .::',. hIS cQncurrence, ante, at 644, . Weber was .itself a dramatic de
degree:Qf assU1:'arice tha~cQngressiQnal failUre tQacLrepre-.--·· .. _ p'art1p"e frQ~the Court's priQrTitl~ VII precedents,'and :~an ~. 
sents (na'pproval Oft~e'statusquo, as.QPpo.sed to. (2) inabilit:y . •s~arcelybe said to."be ."s~ CQnsistent with· the warp and WQof.. 
"to. agree:uPQn.how to:ilter the status quo., (3) Ul:iawar~ness Qf .' . ':,of civil.rights law'as~Q:be l?eyondquestiQJ1.~' ·Monellv. New 
thestatu~quQ,(4) indjf{ere'nce:t~ the 'status. quo, or eyen(5) ·.York G,ity ·Dept of SQcial'SerViqes, supra, at'696... Third, 

'poliiical·cQwardi~e. If is inter~sting't() speculate Qn how t.he - .: .. ,Weber was deciJled a:mereseven'yE!a.rs ago." and has provided: 
. prinCiple.' that' cQngrE!ssiQnar il'!actiQrrprQves ju~~~i~lcQrrect- ,,':-:. . . . . .' little gUidance to. perSQnS seeking to. confQrm :their~cQnduct to. 

ness wo~ld applytQ'ariQther issue in_the civil rights field, t~e ',-, ' ' ,the la~, beYQnd·the p!QPQsiti~ri t}:lat Titl~ Vp dQes nQt mean 
> 

'. 
. ,.Jiabilityofmunicipal,cQrporations,under § 198.3;' In 1961; we ' .what It says. ~FinalJy,- "evenunder the most stringent,~est , 

· " held that' that statute' ,didnQLreach municipalitiE;s,' See ·fQr. 'the proprietY'Qf .overruling, a~stiituto:ry' decision ::.: ..,..'
· >·:Mb'nroeV. Pafie; '365,U. 'S~'167, '187 (1961): ,Cori~es~ tQ?k . "" ' 't!tat it appearbE!y<md :rl?ubt; .. · that [the dec~siQnl mis

.... no action to. QVerturn' ~ur·deci~iQn, but we"Qurselves dId, '.' .' apprehended·them,eaningofthe contrQlling,prQvision/" 436' 
'in M6neUv.~New:york~ City Dept. ojSqcial Service,S, 4~6.. _'; U. 8., at700 (quQtingMonroe V" Papl{supra,'ia f-192 ,(Har:- ".', 

. ',-U;8:658663 (t978):; On:the majQrity'~IQgic,-, Monellwas,·,.' __ ' " lan,J,,'cQnc1)lTing», Weber· should De .overruled. ". '.- .' 
'wrongly decided, since CQ9gress'·'J7 Y,ears ofsilence',e~tab-: :~ '~ .' " " , .. I.nadditiQnt()cQmplY:ip!fwithth~ CQmmands'ouhe'statute,,

. Jished' that Monroe had nQL~misperceived the,political wiH,"\ ,.'. . abandol1ing,~Web~rwtmld.liav.e the desirable ,side ,effectQr., 
.,,' ,and orie~'c~uld thE;refbte "assum.e that' [Monroe:s] iJiterpre- <,:. '. eli'nrinating the require~eht of willfng'suspen~iQriof disbeiief 

: tation wa.s-CQrrect." On the Qth-er hapd, nIne years have nQW' . "., . _ that is currently a credenthil,fQt:' .reading our-opInions in the . 
gone bysirtce Monell;. and CQngTessag~in has nQt ·am~nded.> affirniative~actiQn: field-;--frQIll'~Weber'itself,' which demanded, 
§'1983. ;. ,ShoUld- We JIQW' "assume . tha~' [Monell's] int,erpre- -- ..... - . belief that the. CQrpQrate ¢mployer adQpted the af.firmative'

.. tatiQ~_ was correct"?' '. R.'at~et:,.I thi.Jlk:we should adIDit tha( . ;;. . , 'actiQn progTanr "vQluntarily," rather than ll~der"practical 
, vindi¢ation~by cQngressiQnal-inactioJ?is a: c,anard. . ,.' " ':. . ,,'co.mpulsion. from. gQvernmerit -.cQ~tractingagencies;· ~ee -44,3 
.,'JUSTICE;'~TEVENS'C(lIlCurririg opirii(m~,mphaSizes the'~un-' .' U. -S.,:at 204; t«(~akke"aTJt1eVIc.asecited-asauthQritiby 
dQubtedpublic interest in 'stability~and ord~rly devel9pment _ .: - the .maj()rity here/ante, ,at 638, .whicll demanded beliefthat·~ 

· :'.of the Jaw,"', ante, 'at' 644 :,(citat!Qn:. Qri:ritted), that often' , ,thE? University QrCanfQr:rrlatQQkrac~into accQuht as'mer~ly 
.. requires. adherence to an errQneQUS d.e?isi;>.n. As I, have .' one?r.~he t;nany div~~sitie.s to. which it feltit ..was education:

described 'abQve, hQwever, today'§ deCISIOn IS a' demQnstra-. ' allYlmpQrt~nt tQ'exPQsejts medical students j .seeA38U. S. . . .' -. ,', ... '.' '. . '. ,
tiQn nQt ofstability ang:Qrder'but'~fthe ins~ability and~npre-' .' ... ---, at311-~15;tQtQ4ay's.opinion,which"--.iilthe face'6f~plah Qb

: dictabie ,expansiQrr which:th~$tibstitutiQn of: judicial imprQvi':: .viQuslydesigiIedto JorceprQrriQting Qfficials tQptefe~ caridi
satiQn fQr statutQrytexthas prod1:lced.,:.,F~r,a'numberQf .,datesfrQm~the fftvQredraCial al)d sexual chisses, warrihlg' 

reasons stare. decisis' ought not to. save Weber. First, this " them that their ~'personal,.cortuJlitment" Win' be determined . 

~. ,. '-. ' .... .'. ' . - .' '. .' 

Coutf haS appli~d' the':4oc~rine of stare, decisiS to civil :rights, by how succes~funy'.tlfeY~~€lttain" . ,certain 'numerical goals,": 
, ."." . ~ . -'. .." . 

{- 
'" 

~ :-,-' 
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-,' SCA:LIA,' J., di~sen~ing __, 480, u.. -8: 616 . ::., SCALIA, 'J., dissenting ,
,," < 

, '~>' - • 

" . 
,~ - -- ,'~nd -irithe face . Of a<particular promotion a:~varded' to: the les~ . from, the' pool solely on the ·basis ofrace or 'sex, until the 

, 'qualified applicant by an officialwll0 "did,littl~ or.nothing" to >affirmative-action="goals" have been·reached., The require~, 
-- ,im:}uire: into sources '~crltica,l" to determi:ging the finai candi- '~ < men~. that th~el'l1ployer "tflke: distinctl~ns in qualificaticms 

---,dates'. relative qualfficationsother :than their~sex~in the face { ~ into accotint!~ thus.turns outto be an assurance;, not that can
- "ofall ~his,demands belief that:weaz:e. dealillg. ~er~with no ,> <Hdat€s'·coinparativ.e' merjts Will always 'be .. cpnsidered"Qut 

, more than: aprograInthat ,'~merely authorizes that ~oi1sider-' only that· nOIre of the: successful caridEiates selected over the 
. -", - -' ,: '.' 1-, 

_, ation be given to affirinative action concerns whehevaluati,ng . other~ solely on the ,basi(of theirr;:lc~ or sex will, be utterly 
qllillifiedapplicants.,i. Ante~ at _638. _ Any Jine.of decisions ,unqualified. " That may be of great~omf()t:t. to those con~ 

~~rooted so finrily in naive~~'mlJst,be ,WJ;ong. _. , cerned:with American prQdtictivitYi'and'it isundoubtedlyef::
,,_,~The majority' emphasIzes, ~s though it is~ine~riing£ul, that .,- re!ctiveinreducing the 'effect C;'f affirmative~action discrimina-,' 
',_ "No persons ~e ::lutomatically excluded,fr.9mCOnsiderationi' . don upon those,in·tht:!" upper' strata' of society, who., (unlike

ail are able to,have·their:qua.lifications weighed against those . road maintenance,*orkers, :fo~ exampl~J compete forempioy
of oth~rapplican~s." ':!.bid; Qne 1s :reininded o(the'ex ment 'in prQfessionalarid semiprpfessional fields 'wher~,for. 
~hange frQm.Shak~speare's King .;Henry the Fc)Urth" PartI:'~.:· .' n:tany reasons, jncl4ding Il10st notably t~eeffe'cts:.<?r:past dis~ 
""GLENDOWE~:.I can'calCSpirits' from th~ vasty . .cr,iminati()D, the numbers. of/.J'M..Q.~' ·applicants ,from~hefa-

Deep;' " ' .' ,.,';':' _ --' --, -:_ _ " -', _-: ' ..~ vo~~ggroups aresubstantially,l~ss., But ,I fail to see. how it 
-"HOTSPUR:, Why, so 'can' I;c;>r ,so can any man:', cBut ·hasariY relev~ceto whether~electing'amopgfinaL 'candi

Wilrthey~omewhenyou do call for;them?" --Act III, dates solely on 'the basis of race or,sex is, permi~s~ble under - . 
Scen~J" lines 53,-55. ',-" :, -- ' ,Title VII,'which'prohibits'discrimination()n the'pasis.of rac~, 

t 

- " "or sex.1i ".", - '. . ',,- . .'. . 
-_: J'ohm~on was iIld~ed'erititled to hav~ his'qualifications:weighed ' 

. ,,'~ "'T6daY'sdeci~ion does, more, 'h~wever" than nierelyreaffu.m, against those of other'applica.nts-but more to'the point, he 
Weber'; -~nd'more tha~'merely 'extend it topublic~acto'rs ... 'It· .was virtually assured that, after'the weIghing, if there 'was- , 

--,'>'any.miriir'n:ally qu~lifiec1 ,applicant:frgm one· of 'the fayored, .;" , , i~' impQssible 'not. to be. awar.e that the practical_~ff~ct of our 
, , groups, he,wo~ldberej~cted!-. , ,___ _ " _. - . holding iato accomplish defac·to what the laW-in langiiage,' . 

", .' ,"-." '. '.- '.' ._._', ,Similarly hollowis.,~lie Court's assurance that' wewould~' . ..':." ' ... -' 
. strike, this plan- doWn ifit "f8Jledto take distinctions in quali- : . 6.In a footnote purporiingto respond to this ,dissenrs(nonexistent) "pre- ' 

. fications ' .into' account,".o because, that "would dictate mere .i dici[ion) tliat tbdaY'sdecisionwilHoose' Ii flood, ..'! 'less qualified' minor.ities- , 
and women upon tlieworkTorce,'!ante, at &n, :.i. 17,.the majo:r:ity accepts" .blind'.hiri~g by the~nunibers.'!Ante, at 636;, ',For what-the 
the, contention of the'American 'Societyfor~Personnel Administration.that'Court meanspy "takinKdisttnctions in qualificat'ions into aC7'  there is no way' to determine who is the best-qualified carididate -for 'a job

count" ,-consists' of ,no' more than elimin~ting .from theappli- ' such as Road Dispatcher.' ' this effectively .constitutes appellate-rev.ersal 
, 'cant poolthosewllo are 'hotev~ti:mini~lly qualijiedfor the ofa' finding of fact by the District CoUrt in the pre,sent 'casif'("[P)lllintiff was " 
,job. - Once'that has been done; oll~e.thepromQting officer,as-: .. more'qualified forthe positiO"n of Roaa Dispatcl~er than'DialieJoyce," App., 

,to Pet. for,Cer,t. ·12a).' 'More importantly; it, nas staggering implications . aures himself that. all the candidates before hirptire"M. Q;'s" 
. for future Title VII litigation,since the most'.common reason advanced for ,-(miniina.Ilyqualifieds),hecari.thenigri9re~ as, the Agency'Di- . " 
, failingto hire a rru:imber of a prote~ied grcl1ipil;{th~ superior~~~dification of . rector did here, Chow, much' better than minimally 'qualified ",- .. '.. ' the hireC!individuaI.J.amcorifident,however, that the Court considers f ' 

" some ofthe, candidates maybe,- and c,an proceed to appoint . .. this argUment nomoreenduring:than·ldo., - '. ,,~',
'. ,- ... ' . 

) .' 
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.JOHNSON v,, TRANSPQRT~TION AGENCY , 677, - .... 

, SCALIA, J., dissenting' ,480 U; S. 	 . 616 , : ~ALiA; J.~, dissenting: 

, ,', even plainer than thatigrlore<fin Web~r; s~~, 42' U; S;'C.: 	 - we·have noW, approved.' A statute9,esigned:to 'establish ,a ' 
§ 200Qe-2(j):,-:-forbid~, artyone from accomplishing de jure: in. , " color-blind and: gender-blind worlwla~e has t~us beenc'on- -:-,

, many, ,contexts it effectively requir(}s, eri1ploy~rs, ",public; its , :.~" verted into a powerful' engine of racism and ~exism;';,not 
,well as prJvate, to engage ininte,ntionald~~criminationonthe ":, merely peimittingintel1tional race- and- sex.lbased· discrimi:' 
ba,sis 	of race'or sex'. This Court'spriorintetpretat!ons of, , riatiqn~.biit often.:ri:taidng it,' t~rough operation of.the~·legal 

'Title,' VII,' especiallY,the deCision 'in Griggs N. Duke Power, ", system, practically compelled. -','," ". " : ," ,"', 
, Co., 401 U. S. '424 (1971); sl;lbje~temployersto a potential IUs'uJ.1likely thattoday's r~suit \\TiUbeclispleashlg,to,politi:-' 
Title VII suitwh~never thereis a noticeable'imbalance in the , , :, cally, ele(!teq' officials, to whom 'it provides;;the:'means of 

, ~~presenta,t~on of minorities or women in th¢employer's', quickly, accommogating the demands' of. organlzed ·groups to' 
,worlffo'r~e'.Eventhe employer who is confident'of ultic a~hieve con.crete" ~numericaI1mprove):::l~nt 'in the economic,_ 

;,rpately prevaiIingin sucb·:asuit must contemplate, the, ex.:" , status ofparticuhir constituenCies:N or Will it ,displease the, ' 
pens~ anil adverse'publi~ity~ofa"trial, because the:'ex~ent:o(,' ' ',C worldofco:rporat~ a~d government~l, employers (inany :of ' 

Aheiinbalance,:arid the'''jol:rrelatedness'' of his selectioncrite- ' .' ,whom have filed briefs' as amici in the pres~ht case, all on the 

'ria,' are questions offac(tobe~xplored thrQllghrebuttal arid,' :. side, of .$antaClar,a) for whoin.the' cost of-hiring less quaiified' 

counterreb4ttal of' a"prima faCie-case" consisting oJ norpore :'workers 'i~ often.sllbstantially Jess ":':and infinitely ,more pre


,than the ,shoWing that the e~pI6yer's ,selection process "se'- '.dic~abl~~Jhan-the cost: o( litigatingCTitle- vn .cases ,and, of 

lects those, from the protectecf c:\ass 'at- a"slgnificaptlY: :lesser ' , seeking-to, convince federal ,agenciesbyrionnumerical means. 
:r~te than their, counterparts." B. S~~lei .& 'p~" Grossman,' ,',' that 'no discrimination 'exists: ,In fact, the, on~y losers:in the 
EmplQyment Discrimination Law 91 (2d ed. '1~83)., , If, how " ',process are the JQhnsons,of the country, for whom Tjtle yiI 
'ever,employers arefree t() ~discriminate through:arfirmative ' ' has. been not merely, r_epealed' but-a~ttfally il1verted.' :-The -;: 
'action, withoutfear 'of "reverse discrimination" suits' by their ", irony is th~t these indivlquals - predominantly uhkn'oWn,'::i,tn- 
nonminorityor malevicWrts"theyare offered'a tliresholdde':: '~uent, unorganized-suffer-this' injustice' at the, haiids 9f a_' 
fense against Title VII liability premised"on numerical dis Collrt 'fond of' thinking itse~ the. champipno.f the poliii<;ally 
pw:ities;, Thus; 'after todaisdecision the failure. to engage impotenL :'r dissent' " , 

, ' 	 ' 
'!, 	 ,in reverse disci-iin~nation is, econoIllic~'foily, . and argmibly a 

~{ 


'breach of duty to shareholders or taxpasers, wherev~r'the 

-' 	 ..~ '-.cost of, artticipated ~Title VII litigation ,exceeds the 'cost' of \- . 
.,' ",hiring less capable: (though stillminimaUy capable) workers. 

:(Tbis sitti;at{ori i~"rporelikely to-, obtain; of' course, witl). J 

respect, to the least skilled jolis....:perverselycreating.an·ln-:- '. 
",celltiveto discriminate against- precisely those"mem1;iers qf' " 

'the nonfavored':groups least likely tohaye ,profited from soci- , 
" 	 etal discriipination in the past:) ," Itjspredictable;' moreover, , 

that;',this incen~ive will: begreatIy' magnified Qy,econ<;nnic, , 
pressures b-rought to bear ,bygovernmerit contracting' agen
cies upon employers who refuset'o discriminate in the fashion "" 

" 

:~. 	 . . - ," .- '..' - t· _ ' .... ~ .. 
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