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Had, not 'taken gender' into' account, it. would have c(lm~ to the' same' 
"decisioI!. This Cour!:~ prior decisions demonstrate 'that theplairitifL" :P{tICE WATERHOUSEv~ HopkINS"

\, 	 who'~hows thatan impermissible'motive played a motivating part in -an 
adverse employment decision thereby' places tpe burden on the deferid,~ CERTIORA.RITO THE'UNITED STATES COURT OF AP:PEALS FOR' ant to show that it would have made the same decision hi the ·absenceof. ' 

';THE~DISTRICT~q.F COLUM~i:A:CIRCUIT , • the \1I;ia~ftil' m~tive. ,Here,petitiQner, may not meet. its·'burden:by.: 

No: 87-i167.Argvi'iOctober 31, i9~':'Decided:M~y 1, 1989-' merely showingthat respondent's interpersonal problems -abrasiveness 
Wji,h ,staff members-constituted a legitimate refu.;on for qenying_ her'Re!ipoJ)den(wa~ 	 s~niOr'I~1a~ager in an office of petitioner'professional partnership; instE,!ad, -petitioner must $how' ,'hat its ,legitimate ,reason, ' 

:il,ccounlingpaftnership when s,he'wasproposedJor partnership 'in 1982. 'siandilig al!Jne, :would haV'e induc~~ petitionb' to deny respimd~nt part- ' 
, 'Sheowas-neither offered nor denied partnership but instead her:candl-' _ nership. Pp. 239-252. ", , ' 

da~y was held for reconsideration the following year. ,Whi:m the'pari- ' , ',(b) ,~onventional' rules ofcivi,i litigation generally apply in ~Title VII 
, nersin her office later refused tcirepropose her for partnership, she,sue!i :~ca'ses,'and one of these",rulesis-that the parti,esneed only'prove:~heir

petitioner in Federal DistrIct Court }lnder Tit1~, VII 'of th,e Civil)~lghts 'caSe bya p'repoiloerance oithe:evidence" Pp. ,252':"255," 
. Acfof;1964, 'chargi~g that,it had discriminated against her on·the-basis , I 

, (c) The District. CoUrt'sfinding tha,t .sex stereotyping was permitted 
, ' of sex in its partnership decisions:' The District Court :ruled in respond ,to play, a 'partin evaluating' respondent as a candidate for.partnership 

ent's favor on the question of iiability, hok!ing thatpetitionerhad unlaw-  j , " ,was,not cl~arly erroneous.·This finding is notundern1ined b~ the fact' 
; , 

fully discriminated against ,her on ~he basis o( sexb:y cons'ciquslygiving , , that mariy.Q(.the sllspect comments_ made :about rE!spondentw~remade 
credence and effect to:partners',cominentsabput ljer that resulted from' ',by partners who'were support~rs rather than detractors, Pp:' 255-':258. 

, sex stereotyping: ,The Court of Appeals affirmed. 'Both'J)ourts held, - .!... ..~ , JUSTICE WHITE" idthough concJllding that the Court of Appeals: erred 
that an employer who has allowed'a discriminatory motive to playa part ' :~ • '" -r , ,in r~qui;ring petitioner to prove by clear and convincing evidence that it 

• • _I" . .•.•. •

, ".in an' empl~Yntenr:decision ~ust prove by clear 'and' convincingevicience . would,l:Iavereached the same ~mployment:decis~on ill the' absence of the .. , 
, that it would have made-thesame decision in the'absence'ofdiscrimina-' ! '. '\ .,> . improper~motive,' rather than merely req~U:irig pfoofbya preponderance 

,a~d t/lat'petitiorter haditot carri~d :this burden~ ,,' , , ;* - .-_. 'onhe evidenc'eas in' Mt.:"li..ealthyC,ity BlL of.Ed. ,:. Doyle,.429U, S. 
Heid: Th~' j';;dginent is,rev~rs~d"and the .cas~ 'is r~manded:, 

/, 
274, which sets ,forth the proper. approach tocausat~onirdhisca§e, also, 

263 U. S"App>D. C,'321, 825' '2d 458, reVerseda;;drem~nded., ' 'concluded thanhe phirality here errs 'in seeming toreqJ,1ire, at leastin 
'mos(cases, thittthe empioyercarry its burderiby submitting objective' "JUSTICE' BRENNAN, joined by JUS:,riCE ~ARSHALL, JU$l'ICE BLACK-,,' 

, evidence that the result'would' have occurredabserit the unlawful'~') MUN, and'JusTIcE STEVEl'<S~Concluded:that .when aplain}jffina Title 
motivitio,n,In a mixed~m'Otives case', ~here the leiitiniate'motive 

n, VII case proves thather :genger played lI., part.in an employritent deci-' 
found would naye b~e'n ampie grounds for the,acti<;ll) t~ken, andiheem- ' , sion, the 'defendant may avoid a findirigof liability by proving by apre-' 

,:ployer cre~ibly te~tifies' that the action',.would h~ve been taken for the'ponderanceof the eYid~hcethat itwould'have made.the same"decision 
, legitimate' reliS<?nsalone', this should beamp!e prQof" andthereis no spe~even if it had not takenthe:plaintiff'g gender into account:, The courts~ 

,;' 

... ":' cia! requirement of objective evideJlce. 'Thl.s .would even·more'plainly be "below erred by' requiting~~titioner t()IDake'its proof by'clearand con" " 
" .the case where the employer denies any illegitimate- motive intheJirstvincingevid~nce.' Pp.'237~25~:, ,;' ',' " , ,', ' , ' 
, '_ ' place but the court 'finds'that illegitimate, a~ Nell as legitimate, :facfors , ' " (a) The, balance between employee'rights and employer pr~rogatives 

, . :motivated the adverse action. f>p.2~8-261: ,", ', .. ". ' ".established'by ,Titl~,VIl by eliminating certain bas~s fordistingui~hing , ' 
, ; JUSl'ICE Q'CONNOR,' although agreeing that.onthe fact1ji,o(this caSe, ",among employees while othe~se preserving employers' ..freedom 'of,~ 

, the' burden ,of persuasion shoilld,:shiKt to petitioner 'to-derrlonsttateby a ,choic~hs deCis'i\'e in this The words "because of" i~ § 703(a)(1) of 
, prE!Ponderance, of thl:), evidencelhat it. would have reached the same deci~"." the, ~ct~\Vhich forbids an employer t(l make 'an adv~rsedecision against 

'siop 'absent consideration dfrespondent'sgender, and that this burd~nan employee "because of·such'individual's'. . . sex, "requires looking at ' 
shiffis properly part of the Jiability . phase of the litigation, concluded . all of the reasons,b9th'legiti~ate imd illegitimate, contributing~'to the 

,decision 'at th(3 tim.e it, is ,made. ,The, pr~servation ,of employers' Jreedo!lr, ' , J 
" , that the plurality misreads, Title VII's 'sl,1bstantive causatio)1 require

of choice me'ans that an employer' will not be liable, if it can' prove that, if mentto~cQrn:niand burde~ shifting if the e~ployer's decisional process is 
'-.', "-, ,"'" '. 	

, ~ 
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"t~intEdHpy awareness of sex or race i~, anyway, and .therebY effectively 
,eliminates tnerequ~rement, .iUSTICE'O'CoNNoIi:also c~ncluded that the.'.. ' 
burd~nshi~tingrule should be iimited to cases such as the' present in 
'which the employer haScreateq uncertainty'as to causation by kriC!wingly,-' 
giving substantialwejgh~t6 an impe,rmissible .criterion;.' Pp. '26~-279. 
. (a)Contraryto--the plurality's cQnclusion;,.Title VII's plain Janguage ' . ~'. 
making it unlawful' for an employer to undertake an adverse employment . 

: action ','becau~e'of" prohibited factors and the statu~e'~legislative history 
:!1em~iistrafe that ~ substantive violation only occurs when consid~ration ' 
of ari illegitimate criterion is the "but-for~'cause of the adverse action:-, 
How~ver" nothing in' th~ Janguage;'history,'or purpose of the' statiit~ 
prohibits;ad:option of an evidenti~ry ,rule \Vhich'places th~'b~rden 'ofper~ 
suasion on the defendant'to demonstrate that legitimate con'cerns .would 
have justified an adverse employment action w'here the'plaintif(has con~ 
vinced the factfinder't~at a.forbidden factor played a substantial role in 

"the efl1ployine.nt decisi6n. ,SuC;h a rule has been adopted in tortand other: 
aniilogous types of cases, where leaving the burden <?fproof on the plain

" tiff to prove,"b-Ut-for~'cau_sation would be unfair or contrary to the,de
" ' teITIint purposes embodied fn~he concept ,of dutytif car~. " Pp.262:-26H.' 
~ .---(b) 'Although,the burden shifting rule' adopted here departs from,the' 

. _careful fraf!1~work established by,McDgnf1:ell lJt)itgla;s ,Cor-p.·y. Gree1}; 
'411 U. S; 792, and Texll,s Dept. olCommunity Affairs IV: 'Burdine', ~50 

S: 248-whiC;hclearly contemplate that an individual disparate tre!it-' 
men£ pl?if1tiffbear~ the burden' of persuaSion lh~oughouithe litigation:"- _ 
that departure'is justified'in cases such as the present where the plain- " ' 
tiff, having presented,di,rect evicJence that the employer, placed subs tan- " 

" tial, though unquantifiable, reliance on a forbidde~ fa¢tor: in mak,ingan '. 
. .. 'employment decision; has taken her proof as far as itco~ld go, such th~t 
'it is appropriate to requindhe defendant;"whichhascreated the ul1ce~- ' 

taintY'as to causation by considering the ilfegitimate criterion,"to show' 
'"that itsdecisiOri would ,have beeri justified :bywholly legitimate concer:ns. , 

,Moreover; anile'shifting the b,urd~rt in thesecircumstances.wil! not 'cOn
'fiiet with other Title VII policies, particularly fts prohibition' on pr~f-. 
erential treatment'based on prohibited factors. 'Watson v. Fort Worth 

, ~Bank' &: TrUst,: 487 ~iJ. s. 977,' distingilishe.c:L Pp: '270..:..~76., '. " . ' 
, '(c) Thtis,in order tojustify shifting the burden on th~~causation issue 
to the 'defendant, a disparate tr~atmeni: plaintiffmust show ,by direcfevi~: 
dEmce ,t~at decisionmakersplaced'substantial negative,reliance on an. ile 

, legitimatecriteripn in t:eachJng'their decisiQn:Sucb a showing -entitles, 
. the factfinder to ,presume, that the -empli:lyer's discriminatory. animus 
maaeadiffeJ;ence in-the outcome, and, if the employer fails Jo carry its 
burd~n of persuasion, to conclude that theemp!oyer'!'1 decision was made 

. "because' of ...· consideration of ,the illegitimate factor, tn~reby 'satisfying, 
. ' ~-- -, ......' 

.~~ , ',228 \' 

'Opinion Or.~RENNAN, J., 

the substantive 's~m;lard"fo~, liab.ility':und~r Titl~Vn:' ,This DUrden 
shifting rule'suppLements the McDonnell Douglas-Burdine framework, 

"whichcoJitinues t~r apply, wh.ere, ,the' plaintiff has failed to satisfy the 
·.~hr~sh(M standard:iet forth,herein:'-Pp. 276-279: .' ." , 
~; -.: . ,.' " .- . - . ~ - , -;: -...... . . 
. BRE~l'<AN, J., anl!ouncedthe-judgIl1ent'of the Court' and delivered a~', 

" opinion, inwhich,MA~SHALL, BLAGKMUN; and, ~TE:VENS,. JJ., joined: 
WHITE, J., post, p: 258, 'arid,O'CoNNOR,"J:, post, p. 261; filed opinions 

, cOncurring ill, thejudgment. -,KEN,NEDY,' J." fi~ed a ilissc=iIting opinion, in 
'which ,REHNQUIST, ·C.,J:, and SCALIA, J., joined,.po.~t, 'p. 279., 
.'-- .' ,I', ' '. ' •• - •• , '.'; • • , ~"... • ,'" ~ • .' 

Kathryn ,A. Oberly argued, the' 'ca~se for: petitioner .,,' With 

/. 
her on, t~e ~riefs-were Pau~'M.· Bqtor, -Douglas A. Poe;,: 

, ~~ , ElddiiOlson,· and' Ulric R. Sullivan. " " 
" ,:.' James H. 'Heller arg~~d"the :cause -for,respond~nt. ,. ,WithI

.,1 ,hiin bpthe Qriefwas Douglas B~ Huron.. , . 'l. 
~ . .' ._r. .~.. ..' ~ • 1". ' _.~. 

.~ JUSTICE BRJ,<:NNAN' arinoupced th~' judgment ofthe ,Court 
andd'eli\r~red an opit¥on" in which JU8T19E )\lARSHA~L;JUS-" 

'. TICE'BLA~J{¥UN, a:nd JUSTICE STEVENS join. ,__ 1 


. .Ari~ Hopkins was ,a~enio/mari~g~rilranoffi~~_ofPrice 

".",~ Waterh(n~se,whehshe ~~s proposed for partnership in 1982;, 


. $he w~s.:.neither offered rior denied, admission to>thepartrier
sh'ip; instead, her candIdacy was held for' reconsideration -the 
folloWing :year. . When: thepartnenfin her office.1at~:r: re- . 

;: .~ :: . - . .... . . '.. -. . 

. ~' 
*Robert: E. Williiuns ,and DOu{,tds ,'S.' M~DoWell filed a brief for. the 

. Equal. Employment Advisory. Councila~ amicUs' curiae urgi!lg-reversaL . 
Briefs of .amici .curiae urging affirmance were ,filed for tpe American 

Fed~ratiim of Lib9t: llnd~Cong're~s of Industrial Organizations ,by Marsha1 ' 
S: Berzonand Laurence Gold; for the American BsYchologicru. Association 

.~ t: ,by Donazd N.lie'rs,ojj; fOI:th~Co~mitteesori CiviiRights;'L.aBor and ~m~ 
, ~ ployment Law, and, Sex and-Law of the Association of the BaroftheCity 

of New. York by Jonathan 'Lang, Eitgine S. Friedman. Arthur. Leonard,'- ' 
a~d'Colleen- McMahon.; and for the NOW Legal Defe,)se and· Educatipn ' 
'FutJd' et 'al.-~y' Sarah E. Burn.~,'Lynn, Hecht Schafiati, Joan-:E. Bertin, 
JohiiA:P(YW¢ll, and.DQnri,a Ji:Lenhdff ,-, '; ".' , . "" , 

", Solici.tor General Fried, Assista:nt Attorney General ,Reynolds" Dep1.~tY~'
I" 

Solicitor General' Merrill" Dep1.~tY Assistant Attorney General ',Clegg, 
Brian J, Nartin;and Da.vid K. Flynn flleda,brief!fir th~ United States_as, 
amicus'curia~: . , , ," 

-..:.. 
,,~ 
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fused'to -repropose 'her for: ,partw:~rship;- she sued "Price' 
Waterhouse under T,itle VII of the'Civil Rights Act 'of 1964, 
78Stat:,253,'as amended'; 42,Ui'S. C.§2000e 'et 'seq: ,:charg.: ' 
ing'th_at the firm'~had dIscriminated against heroif the basis ,J 

. of. sex- in jts, d~cisionsre'ga1;"ding partnership:: judge' Gesell' 
in .the Federal. District Court _for the District'of Columbia 


, rUied'i~ her f~vor 9n th¢:que~tion of'liabIlity, '618',F. Supp. 

<:1109 (1985); and tl~e Court o:f Appeals for the District of C9::' , 


lumbia:Circuit affirmed., 263U. s.--f\.pp:- D. C. '321, S25 

~- 2cr458 (1987).'" We, granted certiorari- to resolve a confli~t 

, among:the Cou-rtsof Appeals' concerning th~ re~pective bur: 

de,nsofproof of a~defendarit and plaiptiff in: a'suit tinder Title 
,VII wlJen it has been

1 

shown"that an erri'pI9yhleni' decision re;-'. ' 
" suIted: from a'mi_x.ture of legitimate and illegitimate, motives; , 
" 485:U. S; 933 (1988). c'" ' • , ',', 

t 
. At Price Waterhous~; a natibnwidej:rr:ofe'ssiorial accounting, 

partnershIp, 'a senior manager becomes a candidate for part" ' 
nership'when the partners inher'iocalofftce s.lJ.bmit het name 
las a candidate. ," All ~of the other, p,artners in '-the jrrnl'are ,then 

, in"it~d to'submit'wiltten, comments on each ',c'andidate~ , 
either 'on a ."long" or a i'sli~rt'~form, depending' O!l the' part

, ner's degree-b{ exposUre to the candidate. / Not-~verypart
"nerin the firm-submits c,ommentson every candidate.; After' 

reviewiI1g -the _cQrnments and fnterviewing the partrier~ w.ho 
<',su}jmftted them, 'the firm's AdmissionsCommittee:plakesa 

re'commendqtion to the' Policy Board. ' This reco~meJldation"

"will be either that the firffi ,accept: the candIdate, for -partner::,:: 

, ship, put her applicatio!l on ','hold;" or deriy her the promotion 

': outright.) The Policy, Board th~n decides whether to su'binit ',' 

-the candidate's 'name' tq the"el).tire part,~ership for a vot~, to 

, "hold'" lier candidacy, or to reject her.- The:recommenda~ion 
.althe- AdmissIons Gommittee, and the decision of the Policy -, 
Boarel, ,ar.~ not controlled by, fixed gttidelines: a~ertaln-num~ 

, ber of:PQsiti,,_e comments from partners-Will not guaran~,e',&_ ' 
candidate's ad~isslon ,toth~ ,partnership, nor Will ~, speCific

'" '. <'~. -'. - .• 

" :. 
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, ,,'~quantity:of negative comments necessarily ,defeat he~appli~ 

cation. ' Price Waterhouse places' no, limit' on the nqfuber of 


: persons whom it· will ,admi~ lothe partnership in any given', 

. ,.., '. -' 

year;, ,-,- _, , 
"Arm Hopkins ha,d worked at Price Waterhouse'S Office of

.G.overninent ~eJ;'vices in Wa~hington;, -D.' Q;,: for five years~ 
" when the partners in thatof~ce pr,op9s~d h~r as a,candidate , 
for partnership. Of the 662'partriet;:S at tbe '~ at that time, 
7: ",ere 'women. , Of ,the }~8persons-proposed for partners,hip, 

,~that year:'only l-Hopkins"-:'wasa woman.' FQrty:seven of 
these candidates were admitted to the partnership, 2~ were 

'rejected, arid 20 -'irtc1udingHopkins -:-were "held'!, for -re.;. 
consider$ltio~'the following'year.l ,Thirteen of,the 3?"-part- ' 
mirswh6 had submitted commen.ts o'n H9pkins supported her 
bid for:partriership., ,Three partners rec~nimended that)r~r _" 
cartdidacy,he, plac~d onhQld,' eighLstated that they did not·' - ' 
hav~ an informed opinion about her,andeightreconimended
that she be denied pary;nership.' - -', ,,', '., _ ' ' " 
- In a jo~ntly,preparedstateri:len£ supporting her candidacy, . 

-,~,the partners ,in HopkiIJ.s' offic~ showc;;:,sed ,{fer, successful 2
- :- - year'effort'to: ~ecurea;$25 milIion contract,With the Depart;. 

. ' nient 'of State, la,beling, it, H~m olltstanding-perfornuince"- and 
,: one:t~at Hopkins ca;rriedout "virtually at theparltJ.er leveL" 

.' Plaintiff's'Exh. 15. Despite Price Waterhouse's attempt at 
-, trial tominiinize her cOI1tributton to.·this -proj~ct, Judge,Ge
. . :-" . " .' '... - -, '. 

" , 
, " _,' I -, 

, , I Before the time for, reconsideration came, two of the partners ip. Hop, 
. kins' office ~thdre:wthe'ir support for her, and,the office hiforni'ed:he~ that 
.she would' not ,be ,reconsidered for partnership. _HopkIns then,resighed', 
Price,Waterhouse does not challenge the Court ofAppeals' conclusion'that 
the- tefusal to "repropose her for partnership amounted: to a constructive 
discharge.. ,'rhat court remanded the case to the District Court forfurther'.... " 

, proceedings-to determin~apptcip~iate relie(and those:proceedings hav:e ' 
__be~ri stayed,p~nding our deCision. BriefforPetitioner 15, n: 3. '-We are 
concerrie~ today onlY.with Price Waterhouse;s decision' to place Hopkins' 
candidacy on hold. Decisions pertaining to advancement ,to partnership 
are, of course,- subject' tochallenge~ under Title, VII. '-Hishon v. Kirig:& 
Svaldina. 467 U. S. ,69 (1984). . . 

r 

" , .1 
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sen speCifically found that Jlopki1)s:had "played,~' key role in, 
.Pric~' ,'Yater~otlse',s s!1csessful ~ffort to Win;'a: m\!iiF'million 
dollar 'contract With the' Department of State.." ~ 618, ..F.' ':' 

,Silpp.; at' 1112. . Indeed,.he went on, "[n]one of the other' 
partnership' candidates at frice ,Waterhouse thatyeat had 'a 
,comlJarable, record in terms of successfully securingmajot 
'contracts for't.he partnership.": Ibid:' ~" '.. . . ,.1''>- .. 

'. ,', The'par1;ners i,n "Hopkins': office praised .h~r 'charactel: as:" 
',. well as, her' iiccornplishments~ des.cribihg her.in thejr joint 


statenlent 'a~ "im outstanding professional" Wh() had a '~deft 

touch," a ~'strong character, . indep~nde:nce: and integrity:" 

Plaintiff's ,Exh. )5. Clients' appear to have agreed 'wIth 

these assessments. At trial, one official from the StateDe

part,ment described her as. "extremely, competent, ~ intellj- ' 


c 
1 :\gei)t/'''strong and.forthright, very. ptOQuctive, energetiC-and 


creative." Tr. 150~ .Another, ,high-ranking officiarpraised 

',Hopkins'decisiv~ness', . broadmindedness., . and, "~intellectual 


" 	 . clarity".; she was~ .inhis wotds:, "a stimulatingconversationar. 

.ist~" Id.;, at- 156--157: Evaluations such as these led',Judge ' 

:-GeseUio 'conclude ,that Hopkins' "ha,d ':no difficulty' deaiing .' 


. ,with cliE:mts and:hercliepts ~ppear't()"})ave"been very plea'sed ' 
, ~, with:-:her, w.ork" . and that 'she' '!was generallyYie"Y-~d, as. a~ 
';< highly Cbmpetentproject Jeader who 'worked 'long',hours, . 

:' .' pushed vigorouslytoineet deadline,S and, demanded 'rhucb 
frpm the multidisciplinary staffs. With· which 'she worked." 
~i8·F. Supp;, afll1,2::-1113. '.'. """" " .. 

, .On' too many occasions, 'however ; Hopkins' aggr~ssiveness 
> . apparently -spilled, over' into . al;>rasiven~ss~' Staff ·members 

· seem to ,have b.ornefh~ brunt 'of,,' Hopkins:, brusqueness.' 
L,ong before her bid forpartnersliip, partners 'evalmiting 'her. 

'work 'had couns~led' her to i~prove her ,relatiol1s With' st~ff', . 
· members. Although later evaluatiomdridicaie 'anilnprove
.m~n£, . Hopkins' " perceived· shortcoming§J .in . this, important 
· area eVElritmilly, doomed her. bidJor .partnership... Virtually. 

. .all of the ,pa:r:t,ners' negative' remarks about. Hopkins,-evep 
'. those ,of partner~supporting her-llad to: do witli her '~inter- , ' . 

," 
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'personal 'skills; '" '. Both "[s]upporters and o'ppoflents ,pfher ...7", 

candidacy;" stressed J u'qge' Gesell, "iridicatedthat she was' . 
sornetiines .overlyaggressive, ur!d'ulyJla',:,sh, qifficult'to work 

ami impatienf With staff." [d., at 1113.. ' . 
There were clear s.igns,though, that some 'of the p~:rtners . 

'reac£ednegatiyely to Hopkins"personality because she wa~ a .'".J 

.woman;;.: One partner de~cribed her as "macho'; '(Defendant's . 
E'xh. 30); another suggested that she. "overcoinp~nsated'Jor 

.' bei~g a woman" (D~fe.!1danfs Exh.'31);'a third ,advised her to' 
take "a course at charm school" (Defendant~s;Exh. 27). -.. ' Sev:' 
e:r:al p'3itners criticized her use of profanity; in response: one , 

,,'partner suggested-that' those partners obje~ted to hei:sw~ar-
ing 'only "because .it's· a lady'using foul language:"· Tr. '321. 
An!?thersupporterexplained .that Hopkins "ha[d] matured' . 
from aJeitigh-talking'soinewhat mascuiine hard,,:nosed mgr"to, ' " 

, all authoritative;'forrriidable~ hut much 11'l0re"appealing lady 
'ptr candidate." Defendant's Exh, 27. But it was the man ., "" . -. ,( . 
. who, a~ Judge Gesell found, bore responsibility:fo'rexplaining' , 
to Hopkins' the ~reasons for the Policy' BCiard's· decision 'to 
place her candidacy on hold who delivered the,coi(,p'd~ grace:' 

·":in ord~r' to ,improve' Jier;~chances for 'parthership, Thomas. 
Beyer' advi~ed, Hopkins . should "walk' more feminInely', ,talk 

. 'more feminInely; dress pforeJemininely, wearmake.,up,:have 
, he:r hair' styled, and we~jewelty.'.'·· 618 F.. ,Supp., at Hlr~' 

/Dr.Susl:!n Fiske, 'a so·cia.! psychologist, al!9 ,~s~ociatePro':. 
fessorof Psychology,'it C~rnegie-Mellon,Univer&ity; testified .... 
at't'dil that ~the par£ners,hipselection.;proces:;J at Price ... 
Waterhouse was llkely influenced by sex. stereotyping._fler 

. testimony focu~ed not only on the oyertly sex-:based com.-.. 
ments of partners but ,also on gender-neutral remarks, made 
by: pa~rtei's who 'knew Hopkins c:mly, slightly, that were il!~ '. 

"tensely criticaf of ::her. One'partner; for eX'ample, ,l;>aldly 
"stated that Hopkins was "universally di.sliked'" by .staff (De- . 
fendant's' Exh., 27), and another described her as !'consi~t~ 
ently'~nnoyil)g'and irritating" (ibid.),: yet the~e were,pE:!ople 
who,h~d hadvety littl~ c.ontact with: Hopkins; . According.to . 

' . 
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Fiske,·Hopkins'. unique~ess.(as the~nly woman in the ~ool ~f' c ' .missibl~ cabined.view,o~the~proper behavior of'wo~e~,a~d' 
candidates) and the 'subjectivity o~ the~valuatiorts'~ade It. > that P~Ice Waterpouse.. had: done_ nothing"to.disavow reliance 

, . : Jikely that sharply critical remarks sucJ:l as these ,were' the . . ... , on sueh comments. ~~Heheld, that ~riceWaterhqu~e had un-I 

. ',' product o.f. sex 'ster:otypin~:-although Fiske ~d~itt~d that I' . , , -JaWfh~IY'~isc~i~ina~eda~iIist HOPkirifi).on. the basis"cf s~xbi 
; . she could not say wIth.cert~mty whetheI." any partIcular com-, . • .conscIOusly gIvmg·credence and effect to partners' commehts 

-. m~nt"vai'the result .ofstereotyping. 'Fiskeba~ed her opin- ; . ~, "that ,re,sulted -from, sex stereotyping. . NotIng. that Price' . 
' " iqri on ar~v.iew ofthesubmitte? corill;nent~,explaining~hat ~t\: " .j', Waterho~~e.·c~uld.::woid ~qujt~ble. relief,by ,proving.b~cl:ar·' • 

,was commtmly ,accepted p~act~ce for,socIaI psycholOgists to ". . ,I andeonymclI~g: eYIdencethat:It would have placed Hopkins' .~. 
reach thiskii1d of'conclusion without-having m~t any of the" . ." . candidacy on hold even absent,this di:t,crimination, the judge .... , 
people inyolved in' the decfsionmaking :process. .':., ", . ~:ecided th~t 'the firm ,had' notcarriedthis:'.heavy~bi1rden.: _ ',' . 

, In previous years"other, female candidates for-partnership .' ;The Court o( App~,als affitined: the))istrict, Court's ultF
" , . 

also had be~n evaluated in sex.,based.terms~ A~,ageneral • ~ate ,conclusion,J:>~t departed.from its a,:laly'sis in onepar"
.{ matter; Judg~ Gese~l c?~cluded. "[c]an?~d,~tes we~~ Niew:d . :1 t~c~lar:' it.h~ld tha~ even' if a plaintiff pro~:s. that~ di.8cr iinina-: ' . 

favorably if p::lrthers belIeved they mamta~ned theIr,· ~e~;:l1?~ . . tI?n played a, role ~~an .e~ployment qecIsIon, 't?e defendant, 
: [i~]ity while,' beeo,Ting "effe~tive . professional ma~ag:r~ ; '.~~. , , ,'I.' ,'Yl~ln9t be fou~d, lIable . If, It' ~royes,,, py, cleaY and.-c?nv~ncing 

<' . this' environment, U[t]o be 'IdentIfied .as a 'women s bb[b]er. ' '::.evidence, that ,tt would have, made the~amedecIslOn 'm the 
r 'was regarded as, [a] n~gative cj)mme!lt." 618 F. Supp.~'at .,' '1 a!>senceofCliscrimination.,·263 u. S. App~ D: C.,'.a('333:' ~: 

li17.. · In:fact, the judge fo~nd that 'in previous'y:ears "[0]1)~' .',',' ,33_4; ,8251:. 2d... at ~470-:-47LUhder :thisapproachian' em-:
partner'repeatedly:cd~mented ~hathe ,couldnbt co~sideraIiY ;" _. ,plo:;r~r' i~ not:d,~eme~ to .haye· viQla~ed}itle. VII- ifitj)foye§, ' , 
woman ser.iously asa partnershIp candIdate. and.behev~dthat . "'/ ' that It would have, made the same, decfslOn .n the:absence'of. .. 
women were not 'even capable of functipning as senior ,manas';:. , ' al) irnpe~issible.~otive,whereasunder the DistrictC:ourt's . . 
ers.:..-y~t, the~mtook.no action to ,discour;lge -his cOmments: " .t.~ -~, ,approach,,~he eniployer'.sproo'fin that ~esp~ct only avoids eq-' 
arid recorded hIS. vC)t~ In Jl1e overall sumlllary of the.>evalua-::" ", . ' UJtable, reh,ef. ,We deCIde today th~t the Court of Appeals, 
'tions;"~ :IbfiL . - , . '. ' ,1, h~d the better appr:oach, but that both courts erred in requir

Jl,ldge .G.eseIHound that Price Waterho~se legiti,~ately em- . . in~: the. empl~yer to makei.tsproof'py clear and co1jvin~ing 
phasiied interpersonal skills in jts partnership decisions, a!l9., t . eVIdence. ,', . . , " ' ~ ." . 
also ·fouild :that the firm had n9tJab:iicat.ed·its~omplaints '1 " " ..• -'11, . 

---- --~ab'64t '~ HopkinS', 'iht~rpersonal--skills' ·~s·~-a.:'pretext-for . dis .., . '. -.. ';. ", -, : - , 'Fh~' specification 'Of"th~' sta~dard,of causation under Title 
cr-imfnation.,' ,Moreover,.' he c()llcluded, the firm ,did not give .' . VII. is a ,qecision' about' the kind of conduct that violates th~t: 

•W" 

1 . 

,decisive emphasis to, such traits only bec~~~el~opkinsw.al:1a . . \,statitt~;'Acc6rdil1g to PriceWat€~~hoUse, a~~ emplpyer vio..: 
. woman;: although' there w(;'!re m~lecandI?ates' who ,lacked " . Jates ,Title VII only5fit gives decisiv:e consideration to an em
'. th~se skills but who_w~re'admittedto partnershi~,~' ~he ju~~e"p~o~~;e'sgend~r,race;national origi~,~or reli~onin making a;' 

.found that these candIdates posses~ed otiJer, pOSItIve t~~ts ,decIslOntnat affects that employee. ,On Price Waterhouse;g 
'that Hopkins'lacked:',' '..,. ".'.', ' .... '. , . -, ~he9ry, even ifaplaintiffsIiowsthat her gender play~da'pa~t', 

: The judge wenLon to Qecide, however; th~t 'S()Jl1e of th~ " man employment decision, it is stnl"herburden 'to showlthat 
partners'remarksabout Hopkins stemmed from an imper- ' the, deCisipn would:-have, beef! ,different'i( the employer had ,' .. 

- "" ....: . :. -- '.. .. . .. ." 
."",

". 
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pot dlscrimimited'. -.c in Hopkins'vlew,' on -the other h'aml, at;i , 'A,"
--employer violates the~statute whene~er it'allow$ ,one 'of these In' p~~sing -Tttle VIT; Congress ,made ,the simple' bu~ 'mQ
-,~ttrithitesfo play any partin:an €mlpI6yInentd~cision. 'Once  mentoQs'announce'Irient that'sex, race, religio~,.and national
:~a' plaintiff_~h9~S that this:occurredI' -accordi!1g· to H;opkins, .. otigin are npt relevant to the ~election, evaluatibn,',orcc~m- . 
',the employer's proof 'that it wQi.I1dhave made the ,same deci- .' , pensatiOn of employees. 3,"Yet, the'statute d'oes 'not purport,. _ 
'sion hi the absence of discriminatloncim -se,rv~ to~limit equita- _ ': :tolimit the other,qualities'~md charac~eristics that employers
ble reiief bu-t not to"avoid afinding of Iiability~ 2 WeconCiude

. , :rriay-' take in,toaccountin making''''ernploymenf ,decisiQns. : . 
- . {-. 1,that,as often ,happens, ~he truth}ies'somewhere_in, between. 

. '. .- " . _The conver,§,e; therefore, of "for cause" legislation,4 Title VII '_. ., 

' eliminates' certain bases for distinguishi'hg ,aniong employ~es 

. _' This,'question 'ha~'.t~ sa~ the I~a~t; left-the, Ci~cuitsin disarray;" The . while other-wise preserving, ,employers' freedom', of choice: 


, Third, Fourth, Fifth, and Seventh Circuits require a plaintiff challenging 
 .This balance between :employee rights and employer preroga- ' 
a~advei'se employin~nt decisio~ to show t~ai,- but for, her gender- (or race tives turns 'ou-t to .be-decisive.in the case before us... " 
or religion or nationalorigin),'the decision :would have been in her favor.'-· 

,Congress' 'intent t~fotbid etripioyerstp -tak'e gender into'S~e, e,g,;B?liissii1!o N, Westiizglu'Jitse,EleCtl:ic C,ol'l)" 764 F. 2d175, 17l:J 
-(CA31985),cert. denied, 475 U",S.10?5JI98E)); Ross-v, C(nnrnuriicqtioi~s_ ';accourit in inakinge-rripIQYm~nt decisions-,:appears on the face 
Satellit~ Corp., 759 F,;-2d 355, 365-_36(i (CA4 'J98~); Peters v. Shreveport,.' , of the statute-. , . Il)now:familiar language,the~iatute'forbid8' 
818-F:2d 1148, 1161 {CA5 1987); McQltillen v.- WisconsinfJdncatio.n Assn; -.. < .~: '. 

<Council; 830P: 2d'6p9,664'::665 -(PA7l987);'The First, SeC9nO, Sixth, ae~ision-at which Mint' tli'eempioyer may: avoid reiilstatetnent_ ~nd an 
: andEleverith Circuits, on the otl:).er hand, ,hold that once the plaintiff has a!Va:rd~f backpay:by proving that it woule! have made the same d~cisio'n iry . . 

• : ,snown that a discriminatory :motive WllS ,a "suQstantial','_ or ;'motivating" 'the absence of the unlaWful motive. See, ,e,'g;:FadI1Cv:' City and County, 
factor in an emplpyment'decision; .the'employer ,may 'avoid ,a finqing'ofli- - ofSiLn~ Francisco, 741: F. 2d 1163; 1165-1166 (1984) (Kenmidy; J,) ("signifi.': " , 

,ability:Only byproying tnat it would'have'made the same decision'even in . c~nt facto~") .. ,Last, the,Qourtof Appeals for the 'Eighth Circuit draws the . 
the absence of discriminatlon. These courts have either specified that the same distinction as the'Nirithbet\,¥een .the liability and remedial phases of 
employer must prove its case by a preponderance of the e~idence or nave Titl~ VII li~igatio~"but r~quiresonlya preponderance of the evidence from . 

(';.<hot mentioned the proper st::indar_d ofproof; , See, e ,g~, .Fie~d-s y. Clark
c/ 

the employer. See, e, g., Bibbs v. B~ock, 778F. 2d.1318; 1320-1324 (1985)-, 
Universify , 817 F; 2d 931-, !l36-93'l(CAIJ987) ("motiv:atingfactor"); Bert.' (en.,bane) ("discernible factor")," . . '., , 

, ,:'v. Westthestel; COllllty;'849 F, 20712, 714:-715_(CA2 '~988) (~'substantial ' ' " 
3 We disregard, ,for purposes of this discussion, the special context of 

affu-rtlative action. . .' .', - .' , . .', part"); Trqroo-I'itz v: FiscalCoiu1 a/Adair. ConAty, Ky., 82SF: 2d111, 115, ,i " 


(CA6,1987)- ("motivating facto!'''); Bell v. Binningham.-ti1tim Se1-vice, 715 ,_ ~' -'Congress specifically d~cii'ned -torequi:r:ethat a!1employment deCision 

F. 2d 1552, 1557 (QAll)983). 'The c::ourt of Appeals for the District 'of' ',- --..,. .. have been .'!for ~ause" in o~der to escape an affirtiJativ~_penalty,(suchas I 

Columbia ,Circuit , as sho~n in 'this'~ase,-follows the-same rule_except' that". - reinstatement or ,backpay) ffonl,acourt.-Asintroducedin the House~ ,the' 
, it,requires that 'theempl'oyer'ii proof. be :clear' and convincing rather th~m ' , bilLthat becirrie Title V II forbade such ~ affirmative relief. if'~n "individual 

merely prepOlld~~ant. 2_63U, S. App. D: C, 321,333":'334, 825 F~ 2d 458: ' was, .. refus~d employment or advancement, or"~as s~spended Pf dis:: 
470-471 (1987); see also TOlley V. Block; 227 U.S,App: D, C. 273, 275, 105 · ;, chargedfqr cause,'" . H. R, R~p.'No. 7152, 88thCong., IsfSess:,71 (1963) 
F. 2d 1364, 13?6(1983) (S<;alia; J,) (it would be "Qestru~tive o( the purposes (empnasis added), The phra~e,;i'for cause" ev:entually was deleted in fa\,or 
of [Title VII] to require the 'plaintiff to'establisl}, ., tlie d-ifficult hypotheti ofthe;phiase i'for any reason other than"- o~e ,of the(mume~a,ted 'charac-: 
cal'propositionthat; had there,b~en no discrimiria~ion, the employment de-, 

\' , teristics.SeellO Gong~ Hec. 25~7-2~71 (1~64). Representative--Celler·;. -'" 

cis,ionwQuldhave been Jl)ade in his favor"). " The Court of Appeals for the · -explained -that .thissubstitution "specif[ied] ~auf?e";"inhis' -view, a :court 
Ninth CirclJit also,requires cle.ar and corivinCingproof,but it goes furthel; · "carino.t find any violation Of the l'l.ct-whlch is based on facts other .. :'than 
by holding tha~ a Title VII violation is 'made out as soon as the plaintiff discriminaiion on the, grounds of race, color, reljgiqn, ornation~1 origin:" , 
shows't~af an impetmissible motivation played a partin anempl6yment , lei·, llt 2567. .. .,' . ,-, 

-,.~ .: 
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),n einploy~r to:';.f~i1 or l.'efuse to liireo~ to·disch~ge any indi~ 
vidtlal,or oth~rWise to discrimin~tewith -re,spect to 'his com
pensation, terms, ',eondiHons"or privileges oferirpioyment," 

, or to "iimit, segregate', or cla~sifyhise!'l1pfoyees ot applicants 
for'.employmen~' in any waY::whichwoiHddeprive Q( tend to, . 

, deprive '!.ny in<iividu",l of e'mployment"opportunitiesor other-' . 
.' '. wise adyirsely,affecfhisstatus a$ an employee, b,ecauM 91 ' 
:. sltch individual's.;:.sex.'~, 42 U. 'S. C,'§§2000~2(a)(1); (2) 

. (emphasi~~ adde9)~'5 ,We take' these' wo'rds to' mean, that ~ " 
,gender.must be irrelevant to ~mpl6yment deCisiol)s~ ,To cQn-' 

..-.:. strue' th.e'wol·ds ~'because.of"·as colloquial shorth~1l1d for "but~ 
: " for '~ausatiori," as does'Price Waterhouse; 'isJo misunder
.'stand them. 6 .::, '. ,.' ''', ,'. '.. '. . . ,'. ,', ' 

. ~ut-for causation is a hypothetical construct. '. In 'deter-. 
. ', " ,'mining,whether a 'particular 'facfor, was a. hU,t~forcl:!iise' of.a 

giveilevent,webeginby assuming that', that factor 'was . 
, ." ~" .'~ present~at th,e tirri~of tlie'event, and then ask whether, even' .
I'. ..::-- , :if that fact()rhad,bE?en absent; the eVe!l(heverlheless~w~uld 
! ., . have trai:lspir~d .iIi the sarrie waY'. " The .present, active tense' 
! ···.~bf. the operativeyerbs \of§'703(a)(l) ("to failor., refus~'!), iil:
I' 'co~tr;:tsf, ;turns oUr attenti()pto the, actual' moment ()f the "?,, 

6 Iri (bis COlfrt,Hopkins for the first time argues ,that Price Waterhouse 
. violated§ 70~(a)(2) when, it subjected her to' a 'biasf!d decisionmakingproc
,ess that"t~nded ,to deprive;' a'woman Qf partrie'rship Oll the basis of her 
·13ex. Since Hophlnsdid not make this argument below,'wedQ not address 

, :' :'- ft., t _', .,. ~ ". " . . 

6 We' mad.e· passing reference toa similar 'question' in McDonald v.;' . " . 
. '_ Saitta Fe Tr.ail n:ansportation Co.; 427.U...S,,273, 28~, n. fO~(l976), where, 

we stated that when a Tiile VII plalritiff seeks to show tllat an employer's 
, exp)anati6n for, a~hallengedemployrnent 'decision is,p~etexty.lli, '~nomore.'t. : 

is required to be shown_than, that'race,wat;; a 'but for~'cause.",'This pas:.i 
i sage, however, does not suggest that tht;' plaintiff must sho\v butAor catiSt;;~ 


. ,if. indicates only that if,spe,does so;. she prevails. :More important,- Me-" 

f ". Donald .'dealt With thequestion"whetller the employer's stated reason fot' 

its de'cision was'the reason 'for its action; unlike the case befor~ us today, . 
··tl1~refore,'McDmiald did, not, involve-mixed motives,' This difference' is 

deci!3ivein distingUishing. this ca~e"froni those involving "pretext.": 'See 
infra,' at 247 , n. 12. . . 
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· everit,in' ..qu~~ti~n; ,thea<lve~se e!nployinel1f deCision ... ,The 

.. 'critical inquiry "th'e' onec~6mma:nded, by -thewords"o( . 

".§763(a)(1),· isv,:hether gender,was a factor:in the.efuplQyment . 

'deci!~ionat'the ,mom(!tit it was, mad~. '.' Mor.eov~r, sin:ce we, 

. ,know that the, words "because of" do,notmean., "solely be

.. 'cause of;" 7 we, ~lso know thaLTitle VII mearit' to'condemn " 
,"evep thdse:decisi()ns based on' a~ mixture 'oftegitimate'and' 
legItimate con~ideratioris.'-. When, theref6re,\an:'employer. 
considers both gender arid -legitimatE) factors at 'the .tiine of 
making 'a d~eci~ion; that decision was "because ~of" sex.-and'the> 

. other, legitimate consideratiblls-even if we may say'later, in 
tile' contexi of 'l~~igatioh:,that,thedecision. would have ,been 
the 'same if gender had' hot been takEm~into:accourit.'. . , . 

To~attrJbutethis 'meaning~to the words "because of'; 'does 

"not, :as 'ttre dissEmtasserts, 'post; at '282, divest them ofcausal 

slimfi~ance; . A"simple example illustrates the _point,., Sup'" 


.. pose: two physical. foices, acLtip'on' and -move' ap object" apd 

',suppose that.either force. acting. alone 'w6uld:hitv'e~moved the 

.obj'ect.: ':As 'the disseritwo~ld 'have ,it,neither, physical force, 

.',was a "cause" of the ~motion 'unless we . .;:anshowthatbut'for ,': ' 
one or both" of th~~, th'e obJect\v~uldnot haie,moved; appar~ . 

'.' ~ -- ". . " ~ . 
· ,'entlyboth forces were simply "in'the air" unless we can idep- , 

, 'tUY ,at -least, one, of- the]l1 'as . a . but-for cause: 6f:--the" object's' 

"mov~ment. '. lb,id., ':Events: thafare': c~lUsa,lly 'overdeter:

, miried'i iil6ther words, m'ay flot have any "causet:atall.. .. 'rhis 

.~ cannot'be·'so. . / ' . " , " , ',' 


" :. 'We, nee'd not leav~ pur: common sense'at- the' doorstep ~h~n " 

weinterpret'::l ,statiite. ' It is difficult for us to-imag1ne that, 

in the .simple words "because oft Congress meant to obligate, .~ 


· aplaintiffto identify the ,precise ca:usall~ol~ played by legiti~ 

;maie and illegitimate, motiva~ioris in tli~ethploymentdecisiori . 

, shechaIie,nges.,~e-conc1ude" -in,stead, t~at.Congress meant 


" , 

. ! Congre~'~ spet:ifi~ally ~ejected' an- all!endment that: wquld have 'pl~ced . 
Jhe worli "sol~ly'~.in fro~t'of the words "because 0['" 110 Congo Rec.,2728, , 
13837 (1964). . .'. . ~ " " " _ ' ". .", " ~.. '.. '~ , . (,.' -,' ~ . 

./ , 

-. 
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to obligate' her to prove that th~ :employer' relied upon, sex-' impact cases, see Wat~o~~nd'Gdggs, ,and on:!'legitimate, 
based 'consideratioI;lsin comIng to its'decision. , " )- 'nondiscriminatory reasori[s]"~ in dispa:"~t~-treatment'cases, 
, ;:Our interpretation ,of the"words' "because of" also' issup~ , 'see M&DonnetrDouglas, Corp. v.: Oreen,. 4U U:8. '792, ,~02 

,'ported,'by. the ·fact that Title' VII' doe}; 'i'~entify 'one ~ir~~in,: (l973); 'Texas D~pt.' ,of CommunityA,ffairs,v.,' Burdine; '450,' 
stance in wqic,hoanemployer may take'genderinto account in U.S. 248 ',{l98i),results'from ou~ awareness -qf TIt,le VII'so 

,'makhig' anemployme.ntdecision, ,namely ; when 'gende,r. is a , balance betweeri'emploYi;!e rights andenfploy~rprer9gaiives, 

, . "bona fide occupational, qualification [(BF',oQ)]' reasonably. , '. , '. In Mcrit/nnell Dpuglas, we describe~l as follows Title VII!s 

"necessary to theno~al operaiiono~ th[ e 1p3!tictllar business , .. goa1.to' ieradicate discrimination while 'preserving~orkpl~ce 
or enterprise~" 42 U. S, C::§2000e:.....2(e).· The only plausi,.. 'efficiency: "The broad" ,ov.erriding interest; .shared by.em.:. 
bl~ infe'renc~:to drawfrdrflthis pr.ovision isthat,:in,all other. ". 'ployer,' employee, and consumer, iselficfent ~~d trustworthY 
circumstances, a person's ,gender mayQ.ot' be considered in ' ' workmanship'assured thr9ugh fair and 'ra¢ially neutral. em, 
:qlaking deCisiohs :that affect her.' Indeed, Title VIIeve!ll fpr-', ' : ployrnent .andpersonnel decisions.' ·In the implementation of. :', 

. ~ . - . -. . . 
bids.enwl.oyers tomakegep.der an indire.ct stumblinghlock,to , such decisions, it is abundantly, clear, that Title VII tolerates 


,- 'employmentoppertunities.An,employer may,not, .we hav¢' '. no. r.acial Qiscrimiriation,,,~ubtle or othei'Wise:"·411 D.'S.; 

, .held, ·condition 'employment opportunities on thesatisfacti6n .:'-·at801. -,:'" ,.,",.',,' ""~ :,;. " 

"~r.-

", of faciany.;~eutraltests orqualHicatlol).s that have a ,dispro" .' .; jVher(i,lll 'employ~r ignored the. attributes eriUIrierate'd iri ' .... 
portionate,.:idverse,impact·on rllembersof protected 'groups -:'" the, 'statute, Congress l1oped, it mitllral1y would focus .9n the' 

: ",' ~when those tests'or qualifications ar«not required for 'per- '" ' qualifications of the' ' ,applicant or ,employee. The iptent tp.r. _ _ './: .-., -: . ~. ".' - -' ...' ,. 
,fornhinc~. of. the job. See Watso1,i v: Fort, worth 13ank& .~ , 'drive employers to fQcus on qualifications' rather than on 
. Trust; 48TU.S. 977'(198~); Griggs v; nU~epoiver·Co., 401 . race,religion" i;'!ex:;'o!- national origin ii;'! the'tnemeofagi)cid 
U. ·s. 424'(1971). :~. . " ":' .,"', . " '. '. ~ deal, of the, statute's· legislative hi,story. An iriterpretiye 

,'. To s,ay that an e,mployer .may not take gender int.o account , memorandum entereq' into'ti1e-Congressional RecordbySen-' 
,.' is ,not" h'Owever;'the.~f1dof the m~tter; for that describes' only atorsCaseand.Clark, comanagers ofth~ bill in the Senate,-is:~-. 

,:, 'one aspect. of-Title VII. ,The, other important aspecto(the represe'ntative' of thIS, general theme.8 According to their' 
statute is, its 'preservation of. an' employer'; remainingfree~ ," memorandum, Title VII,"-'expressly pr,i,tects th~employer~~ 

_,aom 'ofl 'choice: . We cOl1chide', that' th¢ preser~at!onof this ·right, to insIst that ariyprospective: applicant; N.egro .or \ '. 
freedom means'tl).ai an etnployer~hal1 not be li,able if it,can .-' ():. . (" 'white~ must me~t thtf applicable job' qua1ifi~ations. 'Indeed; , 

"prev~ that, even if it had not taken . gender into ,aceouilJ,'it/ , the very purpose qf tit~e VU 'is to promote hiring o:ri th~ba~is . 
.. would haVe, cOgle '£0 thes~nie decision' regarding a-IJarticular ' of ,job' qualifications; rather than. 'on: the basis '; of ,r~ce err-, 

,', person .. " 'The statute's· maintenance' of employer preroga~ coIQr."'·9 -llO:Cong;,Rec. 7247-(1964),_ quoted in Br'iggs v. 
tivesis' evident from the statute itself and,from'its history~' 

. both:in Congre~s.andln this Court .. -:-~' >,." " . 'a We h"dve'jn the pa~t' ackno~ledgedthe authoritativeness orthi~:inter~ 
_To: begJn'with, the, exjsiet),ce ofthe' BFOQexceptioi) sJ10ws pretive ,metllOrandum, written by the ',two bipartisan "cdptains" of Title c.", 

VI.L See,e. g.,'Pirefighters v. Stotts, 467 U,S. 561;:581, n. 14(1984).. Congress' unwillingness tbrequire employers Jochimge the 
'. 9 Many of the legislators' ,st'atem~nts, 'such as the' memorandum' quoted 

.: ,very nature'of'their,'operations iii.'re~ponse to the statute. , ' 
'in text, focused ,specifically' on '(ace ~ather than':on gender or religion o'r na

. And -our. emphasis Qn ,~business 'necessi~y" 'in, disparate,- , . tional origin. We do not,however;,limit their statements to the context of . . -:: ~ . - . .' , .. ~ , . " . . , 
~~. 

'/
') .......' 
 ........ 
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DukePower. Co., 8u'PJrL,.at434:' . The m'emorandum went on: , dedsio~' ,eve~ if it had not allowed' gender, to play such"a role: 
"To discrirninateis to make a distinction, tomaJ..ce a difference This balance of tiurd(":msis the direct result of Title VII's bal-' 

';.:. ance pfl'igpts: '_' , - '... '.C " , , 'in treatment Or favor,'imd those.distiricti6~s or .diff~renc~s in 
.,tre~trnent or favor 'which are prohtbited by section 704 a~e' Our hol¢ling casts no shagow on Burdine, in which.weqe: ' 

those which·are. bas~d on any five 'of the forbidden criteria: r cided'that, 'even ,after a plaintiff has' made out a prima faci.e 
race, 'coloi;reiigion; sex, and national.origin. Any othei- cr'i- cas,e' of di~criminatioIi under Title/ VII, the burdef! 'of persua':' 

< . 'terion'orqualific~tiOIi foremployrnel1:t hfhot a.ffected by this' ,siqndoes not shiftto the'employer'to show thl:l,tlts stated. 
. '. title:'" 110 Cong.·R~c·. 72'13 (1964). '. '<,', '. ..:. ',legitimate, rea~on for: the employment decision:was .the true " 

---~ . 

... '. . MimY-9ther legislators .ni;:1de $tate!l1ents to a sirnilar-~ff¢ct; ,reason.: 450D.8., at~56...:.258.We~stress, .fu.st, that nei--' - , - . : ' 

. we .s~e n? rieed' to set 9uteac.h ~emark in fUll here; The cen.,. 
tral point is this:. while ~emplgyermaY'not take gender into, __ ,_vance~~nt or was\susperided or'disch~rged)or any re'a~o~ otlier: tlw.ndis

, crimination op,accouQt of race, color, religion,' or natii:mal origin.": -42" :' .. aGGount in 'making an employment gecisiori(except i~those' 
.... U. S; C' § 2000e-5(g)(emph~slsadded). "We dono(take this prov:ision'to .. ' . veryparro'w"drcurnstances in whlc~g~nder is ,a BFOQ), it. is ( 

mean that Ii courtjnevit~bly can firid a violation of the statutewithout ~av~'
,;fr.eeto'decide·against a worruinfor ·other·reasons ..·· We thirjk .' lng considered whether 'th~ employment .decision would have been the'~' 
these pr:ihclples.requiiethat,.once a'plaintiff in a 'ritie VlI~. , S?-meabsent :th~)mperinissiblemotive:-, Thalwould be' to .,interpret ' 

'caSe shows that j;eqder .played a mptivati~g'p~ irlan.erri-- § 706(g)-aprovision defining teme~ies-to influence the substantiv.e,com: 
" , ,ployrne,nfd.ecision;; the'defEmdanEmay avoiq a finding'of li-': marids ofthe' statute. We think th'at thi!~ proVisioninerely Iiinits COU~S1 c," 

liritl)ority:to!lward ,affirillative _reli~f in ,thosecircul!lstances in wl)ich Ii vi- ' . ability 10 only ~y ~proving that .It would haye made th~ 'same " 
---=--=-'"7-~' " .' " . , ' ," " olation,of.the statute.is not dependimtupon.the effect of th~oemployer's . 

:':race,. but instead, ~e takethem:'as gener~lstateme'nts' ont.he In~aning oL discriminatory practices o,na'parifcu1.at employee, as in pattern-or-practice 
Title VII. . The ~omewha:thizarre path by whlch."sex" came to, beinduded . suits' and class actions. "The crucial difference between an individual's:, 

as'a forbiddel'! critefi6n for;employment:"":it ';"'as includeo in~an atte~Pt}Q . claim of discriIl1ination and' acla~s action alleging a general pattern or.'prac- -' 


. . defeatth,e biIl,seeC. &-B. "WhaIen~ The Longest Debat~: A. Legislative, . ·tice ,.of discrimination. is manifE.;st: . The inquiry regarding an, individual's " 

, ~, claim is the reasim:for a particulru:: employment decision,while 'at the liab,i1- :Hlst<?rypf the 1964 Civil RightsAct 115...,117 (1985)-does TiOtjiersuade us 

th'litthe legisl:it9rs' statements pertaining tor:ic~ are irrelevant to cases - ity stage of ap~ttern-or~pra~tice tiiafthe focus often will not, be on individ.:', 
, 'alleging' gen~er discrimination. The amendmen( that a,dded "sex" as one ' , ual hiring decisions, brit,on,a pattel11 ofdiscriminatory decisJonQIaking.' ,,'. 

.',,'., of the: ,forbiCldencriteria for, employment" was passed, of course,' and the . Cooperv.,Federal' Rese1'VeBanko/R'ich1noriii, 4W7,U.R ,867,876(1984), 
quoting Teamsters v::Unit¢d"States;43Hf: S. 324,' 360,. n_ 46 (1977). ' statute on its flice treats each; of i6e' enumerated' categQries exactly the . . ; ~ . - - -. . -. .,. 

'" :Without explicitly inentioriingthis poitiol) ,0f,§'706(g) " we have)n the,same.··, . ,'. ," 
, ,By the sam.e tokim,_ our sp~cific references,to.geni:ler .throug~out this " past held that Title VII d6es'.not aiithori~ affirmative relie(for. indiviquals 
opinion,' and the principles we anriounce,c appIY'Wit~equ~1 fon:e to dis- as, to whom, the, employer shows; the ~xi1>tence ofsystemic discrimination' .. 

had ,no effect. . See Franks v~Bowman fransportation'Co, , 424 V.-S. 747,' crimination,pased on race, ,religi~n, o'r national Qrigin.' " , 

,,-::'0 Hopkil!~ argues thlie once she made thiSsho'.\>ing, was entitieq to Ii ~ 772' (1976);' Teamsters v, l]niU}d Slates, ,supra, a<.;3t3't-371; East' Texas 

" firidingthatPrice Waterhouse'had discriminated againsther on the basi.s.of MotorFreight Syste'l'/t, 'Ii';c, v. Rodriguez, '43JO:. S, 395,404, n. 9 (ig.77).. 


~ , 
sE.;x; asa consequenc~; she'says, ·the paitnersh'ip's proOf could only limit the' :' Thes~ decisions suggest that t~e.proper:focus of§-706(g) is onClaim::; ofsy~


'relie(she, received:Sfie .relies on Tjtle VII's:.§'706(g), w~ich'permits:a , .':'temic dis.crimination, !lot oil ,charges 'of ijldividual discrimination. Cf. 

l!0urt to awardaffirmative. z::eliefwh-en it finds th~(an~mployer "has inten- ! . NLRB v. Transpo.11.ation Management Corp" ,462Tr. S ..393 (19~3)(up~ .. 


'tionally engaged, in. or is interition~lIy engaging in' an unlawfulemploym'ent . h,olding ,t~e' Natiori.al LaI;>or ;~elations Boa~d'sjdentical interpr~tation of 
, ' practice," and yet forbids acourt to order reinstatement of,orbackpa;y:. to, § lO(crof the_NationaLLab~r Relations Act, 29, U. S. C. § 160(c), which' 
~. "an individual ... if such individual was refused ... employment or ad- ' ,"ontainsJangUage almost ide!ltic.ili.to § 706(g». ' ,.
'. -' - - . , 

)' .' , 

:.:>,- ,. • ..- w , 

" 
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ther c~U~ bel()w. shifted'. the' ~u~de!l ofpersuaSfon. to PrIce' . . must squeeze 'her ptribfintoB1trdiniis framewQrk.Wher~ja 
-:-Waterhollf:Je op this question, and hi' fact, tht(Distdct- Court' ,decisiqp was lbe- product of amixture of legJtimate, and- il-' 
, found that Hopkins n.adnot: shown that.tn.e firm's 'stated rea~' 	 '" iegitirrrate motives', however, it,simply niakesrio sense to ask 

-' whether 'the legitjfuate'reasoti Was'"the 'true ,reason' "(Brief ' for its. decision 'was pretextmiL <618F" Supp:;a(,cson 
,}' . U14~1l15,' : Moreoyer, since we hold"th~( the. pl~i,ritiff re~: 	 , fore Petitioner 20'(empliasis add~d»)foithe,deCision~whic.his ; , 

; tains the burdenpf'persuasion on the~issue whether gender .the queifionasked by Burdin~, ' See Tran~portaii0'Y? Man-' 
played' a part: in the"etnpl0Y,ffienL decision'~the situatio;n 'be-:' agement, supra;' 'at 400~ rio 5:,12' ,Oblivious' to this'last point, 

. for-eus is not the one.'of "shifting burdens" thatw~ addres~ed tne dissent would insist that Buidine's framework'perl'orm 
in Burdine, .>Instead,' theemploYer'.s burden'i~'lnost appro ",-work.·that it ~as. n.ever intended to, pe'rfdrm~ It' wO!lld Tre.: 
priately' deemed "anafflrmative defense:, ~heplaintiffrnust quire'a pl:lintiff who,chaJlenges an adverse employmentdeci-, 
persuade the J~ctfinder'on one point" and then the' employet; • sionin whi9h bothlegi~iniate and:IUegitimate considerations '" 
if it,wishes tq.prevail,m1;ls(persuade,it on another.,' See played a part topre~end that the decision, infact, stemmed", 

, from 'a single: so.urce7" for- the ,prelllise:of Burdine is't1)at ,', , NLRB y.Trarispo'rtation··ManagemenfCorp" 462 U:S',393, ' 
400 (1983).1l " ' " " . " , , ' , .,' ",either a legitimate .. or'an ,illegitimate ~e~ 'Df'corisider~tioris led j 

. ," f'rice'W~terhouse;s 'claiht that the employer does not bear j to the'challenged decision:: . To: say that, Burdintp's eviden::" 

,:any burden:ofproof JiOt bears one at 3011). un~il the :plaintiff, tia:ry~cheme:Wiil not help uSQ~cideacase admIttedly involv~ , 
has shown "substantial'evidence'thatPriceWaterhouse's ex"-' ing both:ki,nds ofconsiderations'·i,s :not to 'cast 'aspersions on . , 
planation for failirg to promote. Hopkins was·.n(}t tl}e . 'true £h~ utility ofthat 'sch~mein t_h~ 'circl:mlsta;nces for which it,· 

was d~sigrled. ' , ,; , . '. " . reason' for its action!" (Brief forPetii:.ioner 20) merelyre
" :;'" 

- ",' , sta:t~s its. argument thatJhe plaintiff in. a. mixed-motives case 	 .~ .' 
.. ...... . . ".' ""- .".: 

,'12Nothing in t~is opinion should be taken to,sugg,e'sttha:t ~ case mu~t-l;e r" 

II Giveli ~hat.both the pl~ntlrtand defe!!dant bear 'a burden of proot!n correctly labeled.as either a"prete~t"case ora "mixed-motives" case·from , <.' 
<the begin)1ing,in the District Court;; in4eed, ~weexpectthat plaintiffS often. " ' casE:\S such as this one,'it is, surprising that the dissent insists thatour,ap

,~. 

, will'allege; in the alternative, that their cas~sareboth, Discoveryol'tenproach requires the employer-' to bear""the' ultimate burd€!n., of proof."', 
, Post, at 288,' It is, moreover', perfectly consistent to say both thatgender~' will'be necessary before"the phiintiff can.'k}·lOw whether bothleg;timate and.' 

illewtiinltte ,considerations played a 'partin the'decisi()n against her. At'was'a factor in a particular 'decision when it was made and,that, when th(;! 
,situation is viE:!wed hypothetically' and after the.' fact; the .same :dedsion .. some point' inth,e pI:?ceedings; of course;th~Dist!:jct Court must decide' " 
WQuid have b~~n made even'in the absence of discrimination. Thus; we cIo' ~ whether a· particull!-r ~ase involves mixed, motiv~s. If the plaintiff fails to 
noLsee the'~internal InconsJstency" in our 'opinion that the dissent per~ ; " )', satisfy the factfinderti)at it·is more.likeiY than riot that' a forbidden charoc

'ceives., 'See posh at ~5-:-286~Finaliy, where li~bility is imposed because ' - teristicpl~yed a part in the employment decision; .then she may prevail 
, 'an employer is. unable to prove that it WDulq have made the same decision, ' 9J1ly if she 'proves, f.911owlngBurdine, that the employer'sstited reason for 

, (;!ven ifit had not ,discriminated, this is not an imposition of liability "where - ',its decision, is' pretextlJ:al. "The difiiseht peed not, worry. that this evid~n~ 
sex made no difference to the outcol!le." Post, at ~85;--. In ouradvetsary tiary"sc;heme, if useddtiringa jtirytrial, will be so i)l1possibly confused and. 
system, wherea.party has theburdeh of proving a particuil1f ass~rtioIrand " cOf\1ple~as it imaiin~s. See, 'e. g.:post; at 292., .Juries-long, have decided 
where that party is unable fo meet lui burden, .we assume that that asser~ cases iri~which defendants raised '8;tfirinativ~ ~eferises. Thedissentfails; 

_' .' /' tion i~,inaccurate. ,Thus, where an e~ployer is unable' to prove its cbiim ,moreover:to explain why the ~vW~ntiary scheme that,we endori;ed ovei;, 10 
" " thatIt'would have inade the~ame decision'int~e absence bf dis~rimination; years ago in Mt. Healthy City;Bd, ajEd. v. Doyle, 429'U.S, 274 (1977)," 

we, are entitled toconcl4de that gender did· make' a, difference, to, the , haS not proved unworkable inth~t cOrl~ext out wol1·!d be hopelessly compli
cated in acase.brol,lght under federal antidiscrim:?lation statutes. ' ,',.,outcorne.,' .." - ,,"-.::,,' " 	 ,~ . ~ .'. .

. .:~ 

" 

" ' 
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>B '" :plairitiff clai~ed that he,had,'been',discha~ged ~sapuJJlic, 
Indecidi~g as' w'e'do'today,we do ,riot 'traverse 'new ,i,. ":' ,":school t~,ach~r.for '~xE:!rcisirig hisfree-speechrights under.the ' 

,giound.:~'We'have irithe past coIifrontedTitle' VII cB:~es,i~< ,v, , Fivst Amendment. Be~ause ,,\:e did not wish toHpl~ce 'im: 

, <which. an e.mploYer has used an; illegitimate' criteriori to dh;;- ' - 'einpi6yee in' a:better position as a' result ',ofthe ,exercise of ' 


,tinguish am(»:jg:~mployees;and'have'heId that' it is the em- ,constitutionally protected conduct th~lD he'.would:h~veJ;>ccu-
ployer'sbufden to justifyd~cisionsresulting from thal.prac " pied li~a 'he donenothirig / 'i£; at 285;, we:,conc;luded that.such ' 

,tice~Whenan employefhasassei'tedthat gender isaBFOQ'; ,:' ,'ari,'emplo~~e "ought not to be' able, ,by eng~glrigin such con:" , 

'\.vith~n the'mea.ning of,§703(e),'forexampre~\ve have assumed. '" ,-, <duct, toprevent~i~ eJUployer fronias~essingh!s perrormanc~: 


,'. ,~"'that it is, the employer who musfsh9W~·whyit; must use' ' " :,' r:E:!cor~ 'lln4reachingadedsio'h:''not to r~hire on, the basis of ' " 
, _" .gender as a' cr.i£eriol1' in' emnloyment. , ... 8ee 'Dothard v. flaw-, , :' thatr~(!9rd.".ld:;.at 286." W.e therefore,held that once~he ' 
, ,",linson, 433 y.' 8.321,:332'::'331'(1977). ". In, a:related~coritext,- ,~, ' " ., " 'p1ail1tirf had sh6w.n:tha t his ~onstituti9nany 'prote~te~rspeech ' , ' 
: 'aithough the,~qualPay Act, expressly petrnits',employe.rs to' , "was'a: "substantial" or !'iI).otivatihgfactor:i,in,the adverse ' 
. 'pay different wages to women where dispar~te pay 1s the':re- 'treatment 'of;, him by his, employer; the employ~r was obli-, 

;; 'suJtl;lfa '''factor'otl1e:cthan sex;" see, 29 U:8: C. §~06(d)(1)" " : ,gated, 'to;'.prove "by a preponderance oflhe>e'Vidence that it: ' 
; \ve havedecide,il that.it is-the; employer/not the.:ernploY€!e,c;,< " ,wo.uld'h~ve' Teacheathe.s~me deCisioIlastohhe plaintiff] 
'whomust prove' that t.he actual c:lispariti is' not' sex linked.," , evenin-the 'absence of the protectedcoriduct.~'ld."it287.' 

Se'eCorning: Glass' Wdrks 'v"Breihuin; 417 U.8.18S, '196' , , "A cOrirttllat fihds'f()r'.a plaintif:f:tuider thisstandardhasefIec.: 
(1974); Finally, some coUrts have held that,urirler Title.viI . tively'conCIuded 'that.anillegitinia£e motiye, was a,"but:.for~' 

, , :as;amerided b;y:the'~PrE=,gnancybis·crillllmit~oi.l AGt, it:ls)he , ',cause, of the e!nployment(recision~' See Givhan 'v: ',We#ern ' 1 

,employer w:ho .has, 'the'butdenof sh9wing~har its.limitatjoP!3' Line'CQiuJdlidatea School' Dist.~; 439U:S; 410,-:417' (19,79), _ ' on the ",ork that it-allQwsa pregnant woman to'perform are ,·Se~ ~rs()Ari{ngt9ri, Heights 'v. M~tropolita~ Housing,Devel:'
necessary::in light, of' het:pregnancy.:'See~,g., Hayes',v. oprnentCorp., 429 U. 8.252; 270-271,.n .. 21(1977) (applying 
Shelby MemoriatHospital, 726 F .2d 1543, i548~(CAll 1984); MtHe.althy 'standard where plairitiffalleged thatmlconstitu': 
Wright v. Ol,~n Co'(p.~697F.2d ,11,72, 1:1$7,(CA4;1982). A~, ' tional' motive' had contrIbuted to ena~tine~t,of legislat'ion); " 
these' examples deIllonstrate"QUr,:assilmption always haE\: - , 'Hunterv.U~dero;ood, 471 U, K 222,J~28,{i985),(same); ,. " " , 

:been that ifan<emptoyer allow.sgertder to' affect itS, decisiQll:, " 
_0 InT,ransp0r!ation M~nafJeme~t,. we -up~~ld the'NLR;B's" ..

, making process"then'it must carry the·burden of justifying' int~rpretation of § 1 O(c) of tpe National Labor Relation.s Act, ' 
'jts ultimate decision. :, We"have ,nbi in' the" past required :whicl!.lotb~d~'a'cQJu·t to,ord~raffi:rmatiye teJi~f'{or d~scrimi~, :', 

I,' '"wo},nehwhose gender',has pt()vedtelevant to anerhplbyment , l1atory :conduct agairt~t a uniQnnlember7 "if such individual. 
d'eCisi6n'to estabHshth~:negative' propositibnthat they would ' . was suspeI1ded/br .discharged for, cause~" '29'U. S.,C.

,'nothave,.be~nsubject to thaYdecisi,6n hadthey been mel1,- _ \ : § i60(c):'.The'Boara, ha~,de,cided t~at'tliis pr6~isiQn'rriearit ' ' 
andwe:do'not do so today. --" : , ," " Jhatol}ce an'employeehadshow'n that his· suspension :or tlis-' _ 

-.-'; , We' Jl~ye;reached:a ':'siririla.r cOn'C!hisionin othe~. c()ntexts "charge w-asbased in,part.on-hostilitytolinions; it was up,'to' 
where the law announces'that 'a- certain characteristic is ir 'tpe:e'mployer ,to .:prove by ap~~ponderanceof the evidence 

-" ..- ~elevant'to,thealliJcatio~of',burderisand benefits. >Iri Mt. : " , " thatit 'WOUld havemade:the' same decision i!1 the ahsence of, 'Heo,lthlf,City, Bd., 'of Ed., v. DoY.l~, 429 U:, 8.274 (1977,),. the' . : - ~. . ~ '.'.' ~ 

", 
.'thjs, i~permissible motive. Iri such a situation,weempha~ 

',-,:, . , , ",1 

~: .. ,~ 

" , 
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Of proving~ that '~tereQtypin~: phityed, a lllO,tiv3;ting role in ' sence of discrimi~atiori. ' We are persuaded th~t the b~tter 
a.n emploYirlent ,de~ision, arid we t~frain from deciding 'here ',riIl~ is that ,theemployer'niust ma:J:~this: showing by a pre

, ',. whicp specifIc facts; "staridingalorte," wOJlld or wouJet not e~ ponderarice _of theeyidenc¢. . '" -. , .,'" . " ' 
tablish a plaintiff's caSe; since such-a deCision is J-mnecessary, ' _<:)onverition:ilrules of Civil litigation gen'erally apply in Title, 

,iIi this:_case. , BJlt . see post, at277, (O'CON:NOR,;'J., concurring" VII cases~ see,' i: g.; United States:PostCil S~rvice Bd. .orGo.v
'~n judgment). : . --" ~,' ',' , ' , '" ' erno.r:sv.,Aikens, 460 U. '8> 71( 716 (i983) (discrimination ',c' 

, As~ to, the empI9yer'ILproof, in most cases" the employer , not, to be, "treat[ed] ~'." differentJy from otper ultimate'ques
Sh01,!ld b.e j:l.ble to 'present some objec~ive evideil(;e asto'its , ,ti~ns of fact"), and' one o(t)1eserulesis that pa.rties to civil 

,propable deCisiml in the absence of an iinperm~ssitile motive~14' '"litigation, need, only ,prove tp~ir ,~aseby·~ prep<)!1derance of " 
, Mor:e_over, proving "'tpat the same deCision would have been , , the eyiqencei, .8ee;',e:'g., He~(m' &':'MacLean v. Huda,les~ " 
'justifIed'... i~ not the"same as p-roving that the same di=Ci .'~on,459U.,S. 375,390'(1983). Exceptions.t9 this standard 

'Jsipn'w-ouldhave been made:'~' -Givlian,439 U. S., at 416, " ,- . are' uncommon" 'and~ in fact' are ordinariiyrecognized orily 
quoting Ayers-v. ;Western Liiw Consolid:ated School mstt-ict", when: the goverliIl)ent seeks to~akeunus~al co~rciye actIon-, ' 
555 F:, 2d J309;' i315 (CA5 ~977).. Ari eI1lployer-~ay n9t, in action- more: dra:q1ati~ Uian entering an~ward,'of money dam- . 

, I ;,'

otlter.'word~;prevail in a ,mixed-motives case bY_Qfferihg a le- -ages or,other conventional relief..,.-against an individuaL -See, 
'~ gitimate ap&suffIcierit -reason for its decision iftha't-reason So/ntosky v. -Kramer, 455,'{1.So' 745', 756 (1982) (teI'II)ination', 
, 'did not motivate it at the tirpe'ofth¢' d,ecision. Finally-, 'an' of-parental rights); Addington v.' Texas, 441 U.S. 418,:,4,27 

'employer may>not meet its'burdEm insil.(~h a,:ca.se by merely , '(1979) (inyoluntarycommitmerit); Woodby v. INS, 385 U~ S.C 
showing'that at the time onhedecision it was~otivated~only , 276 (1966) (deportati9n); Schneiderr;:U1n v. Unii~d States,.'320 
in part "Qy a legitimate,reason. ,;Theverypremise (If a 'mixed':' U'.'S. '118, 122, 125 (1943)(denaturali~atlon). " Only: rarely 

,. ',motive!? ,case' is that a'legitimate 'teasoiLwas present, ap<i' hl~ have we requh-ed clear and convincing proo{wherethe~ action " 
" deed, in this case" ,Prke Waterhouse already has 'ma~e this defended~gajflst ~eeks only conv~ntiorial. relief, 'see, e. g., 

spomng l?y' convincipg .J,udge' Ges~l1 that' Hopkins' inte;r:per-' '. ~' 'Gertz,v.RobiwfWelch,cInc~, 418 U. S; 323;:342 (1974) (de fa- 
sonalproblern,s were a Tegit~Iriat~concern., The elIlployer in-' 

~ 

,m'ationh ,an~' weftnd it ,signijicantthat ,in' ~u<:h cases rit· was' 
stead,must sh9w,that i~s ,legitim,ate 'reason" standing alone, t,tle: defendant rather than the ,piain:tiff who' sought the' ele- ' 
would hav,e induced it to make the -same decision. " , " yated standard "ofprpof--~uggesting that this standard:ordi- ", 

, '" narily serves as, a shield:ratherthan, as :Hophlnsseeks, tb use III 
'. it", as a sword.' '" ~ , .' , ", . _

" The c'ouits'bel~w'held that an empI9yer'",ho:has all~wed a 
," ~ It is true, aSH:opkins',e-mphasi~es" that we hive noted the'discriminatory impulse,.to play~ a IPotivatingpartin an em
:, ,-"clear distinction between the measure of proot necessru'y" 'ployment decision m'1.!st~prove by ,clear andcorivinCing evi- , 

, ~- , to establisp the faCt that petitioper"had sustaiT,led 'soine' dam-, , dence that it -would have maae/the sam.e decision.in the ~b" "" 
" . age and the.measrire'pfproofnecessary to enabie, the'juryto

14Ju~iIC~ wiuiE's s~ggestion, post, at2{il: that the eniploygr's own' , fIx the amount.;' 'Story Parckme11,tCo. v.-.pg,tersimPar~h- ,
testimony as to the pr6bable decision in tl)e absence Of discrimination is due ,', ' ~eni Paper 'r:o., ,282 U.S! ,555, ,562 (1931).' -Likewise, an ' 'speci~1 credence \vhere ,lhecourt has, contrary-to the 'e~ployer's',testi
mony; found that an illegitimate factor played a part'in the de'cision,is ~_qlia1 Employ'men~ OpportunitY._Co~mission (EEOC) regli- .. 

, baffling. . , , ' , . , " Jat~~n doe~' requrre' federal'- agencies proved, to have 'violated 
: . '.. '. . 

, ".- . 

'" 
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Title' VII to ,~'how 'by';~lear'and~onvincihg evidence that in ' 

individual' emploYE!e, is not; entitled ,to' rel~ef; .. See ,29 'CFR 

,§ 1613.271(c)(2) (1~88» Arid, 'finally,. it-is true that w~, have 


,', " 'emphasii'e(the importance ,'of- make~whole -r~lie-ffor :victims: /' 

Of discrimination. ,See Albemarle Paper Co~v; Moody; 422:, 


,n. S. 405:(1.975). " Yet each of.these' sources deals with,the 
'proper' qete,rrnination.of relief>rather than With the initial 

.,.fhidingof liabilitY. ,This,is seenrilo~t easily'in'th~,EEOC's' 
, 'regiIlahon, wbich' operate$only'after al{~gency or,theEEPC 

has found thaf"an emplOy,ee -of the'agency wits discrintiIlated 
against," -S~~e 2~, 9F.R § Hn3~271(c) (1988): Becallse we' 
have held tha(byprpving that it ",ouldhave madethe'same' 
deCision In th~ absence of discrimination;' the/employ€!r may . 

'avoid' afinding qf lia15ility ~ltogether and not simply avoid ' 
,certainequitablerelief, these authorities do not'help,Hopkins ':: ' 
to show·why we should eleva,tethe-staridard 'ofprooflfQr,'an .. " 
employer in th:ispositlqn., " "," , ~ _ • ' ' ' , , 
'Significantly,the, casesfrom this Courtthabnost resemble 

, ,this one, Mt.Healthi/and Transportation, M~nageme1?~"did 
, " not '-require clear ai1dconvincing.proof'Mt.; Healthy,' 429 

", D,; S.; :a(~87; Transportation':Managemimt~' 462 U! S.,flt 
" 400;" 403., W~, ate notinclined to 'say that the public 'poli<.~Y 

again"st firing ,employees because they spoke out on issues 0(- , 
, public &mcernor because they affiliated with a ,unicmis less' 

Important than. the policy against di'scharging employees on " ' ' 
the' basis' Of their; gel}cler. Each Of piese poiicies is vitally , , 

;, 	 important, alldeach~s adequately' served by requiring-proof 
by' a preponderanc~ 'Of the evi,dence, , , .. '~. '" ,': • 
: "Alihough'Price,Water:,housedoes riot concretel¥ 'tell us how. 

, , its proof. w:as 'preponderant ev:enif it was not "Clear and-con~ 
.vihcing,' this gem~ral .claim :is 'implicit. in':itsrequest for:' the , 
less stl'ingent standard." ' Sillce _the.' lower /coyrts ,requi~ed 
Price WaterhouseJo mal}"e its prj)ot by-clear and convincing 

, ,evidence, they did 'nflt determine ~hether.Priee .WaterlW.llse 
. 'had' proved by a"preponderance'ojt,he evidence 'that it ~ould," 

,', ' , have placed :f[opkin:S' ca:ndi4acyon hoidevel) if ithadnbt"per- ' .:. 
" -,,-' 	 . 

,', ," 
, , 
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,mitted 'sex~lin~~d 'evaluatibnsto play a: part i~,the aeCisi~i1.o:, 
iriaking'process~~, ", Thus, we~ shall ,remand' this c'ase.'so tha:t: 
that:d~terminationcan: t>e, maqe. ' ~ -"_ 

,I, • IV 
, '" - '. 	 <

'~ 

'~ 

"," , the District' Court. fouhd' that' sex 'stereotypfng"waS per
'. , 

mitted:to play apart" in the evaluati<)nof,HoplUns asa"candi~, 
date'fotpartriership:', 618F.Supp., at '1120. ,Price Waier~' " 

", 
hc;mse :disp,utes both' that stereotypint 'occufted' and', that it: ' 

, played any pa:tj;'in thedecisiori, t9 place Hcipkil1s' cani;lid~cy'ort "'" 
hold~ In the firm's view, i~ othe:r 'words, 'the District Court's '" ' 

, factual. conclusions are'.¢learlye~oneous,'~We:do :not ,agree:'
-In finding that:Some 'of the partners' comments ~reflected 

" ,sex ',stereotyping~"the I)istrict C6ur(telied, in part on' Dr. 
, ", '-Fiske'~s ~xpert testimony: "':Without directly' impugning 'Dr." /' 

FIske':{credefttials, 'or. qUalificationsifrice Wat~rhouse' 'in-, 
, sinuates that a 'social psychologist 'is 'unable' to id€!ntify',sex: 
, ,stereotyping '. in, evaJuations without jiive~tigating wh~ther 
thos~evalua:tions have a basis in reality.' This 'f1rguhiertt~~ 
comes too iate., 'At trial,~ounselfor~rice'Waterhoiisetwice '_ 

"assured.the, court, that he did not question Or; .Fiske's 'ex< 
'::pertise,(App: 25) and failed, to challenge thEdegitjrhacy of hf:)r 

" qisciplin~~' .Withoil~ contra'di¢tiOll" (ronvPri,ceWaterholi.se,' ' '" 
',.FIske testified.'that she discerned sex stereotyping in the ' '. 
partners~ evaluations of Hopkins/ and s~~ ,further explained ' , 
that it'~as ,part 'of her business to identify stereotyping in" ' " 

, Wr.-itten,documehts.· Jd.; at64. "Weare'not inclined,to'ac~, 
'ceptpetitiQne:es b~lated ~nd'- tin~ubstantiated,chara~teriz~-, 
tion' of D!'. Piske's testimony as i,'ggssamer evidence" (Bri,e(" , 
for Petitioner 20) based' only' 'on '''intur.jve hunches" (i'¢: ,at 

, J ,44) 'amfof her'detection of'sex ster.eotyping as "intuitivelydi~ 
" 

,vined'; (id,; at 43), ' Nor ,are, we -dispos~dto -adopt the dis:' , 
,'sent's ai$~issivELattitude toward Dr. Fiske's fleld, ofstudy , . 

'. :oand toward her own:professiofuil integrity, see post, 'at~293~ 
,':~94,.l)., 5: ' '" ' 

, 
,,,,:' 
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,- / I .490 U:. S. ' 228 .~ "~Opin~on of BRENNAN,J. 0piniOIi ofBRJ~,NAN;' J. . '~' .' .' .', _ '. 

',indeed~' we aret~~pt~dtos~y-th~t'Dr. Fiske's expertte's-· :,' , "',,:'~ri¢~:Wate~house 'concedes tha~ th~,'pr~~fln·'·Transpor.-', 
timoilywas mereiy'icingonHopkin~~ ,cake~It,ta~e~no spe~ " 'c. ·'jatio1y," Ma~age,,?!,en'tad~quat~ly shp>"ed,tha( the ,employer, : . f, 

cial training to discern sex steI'¢otypingjn,3c descrIptIon of an,c' " ',' there' tIad relied on an impeI'missible mQtivation,in firing the ' 
0 " ~ggressive feina~,e:employe~'ascrequiring"acou~se~'at cha:m' . ", : -- - ~ ,plairitiff. ,',Brief for' Petitioner 4,5., ' But'the"orily evidence " 

-< schooL" Nor, turtling tQThotna:~ Beyer'srriemorable adVIce " in that case that ~ discriminato.ry motive contributed·to the 
',- to ,Hopkins; does it require' expertise-in psycliology'to know ~plaiD:tiff) dis,charge was that theempl~yer harbored a:grudg~ "'~' 

:that, if an ~e.mpioyee's.flawed "i~terpersonal ~~lls" can be_ " .' ' towardtl}e 'plaintiff onacco'unt ofhi"s union activity; there~ ..' 
" ' cQITe~ted,bya so'ft-huedsuit or a'riew: shade of lil?sW;k, p~r~:' "" -=,., , >, " ,;~' was; cdntraryt~,Price Waterhouse's 8uggestion,no direct ey.:' ".~' 
., haps.ifis the' employee's sexaIid not)ler,interpersomtl'skills . '~ " :'; , ~denc~th~tthat grudge had played k'role in the d,ecision,, and, .'. 

thaLhas'drawn the criticism. 15 : ,-: " ",.',' 7~'.':tn fa~t,the. employeYha:d' giyen;other reasons in explaining>, 
Price Waterhous,e ~lso 'charges that Hopkins 'produce,? n?". ~ '~ theplairitiff's disch~rge:" Se~ 462 U: S.,at 396'.: 'IHhe part

eviclencethat se){ stereotypi,ng. played a,role in ~he'defisi~~ to .'. <. ). ·.llership}~onsiders that 'proofsuffi~ienkwe' do riot know why it 
: ,'placel1~r c~mdidacy'ori hold:-'- As ~e lU1V:~ stress~d, h()wever,".' .' ~takes8uchvehement issue,wIth'Hopkins' proof.' ' , .-~' , 
. Hopkins shC!wed th~t the,partner.$hipsolicited:ev~luatip~s: " ,Nor'is thefindi~g .thatsexste'r~otypii~gplayed-:apart in 
" from' allof~the'"firrri'spartner8; that~.t :gener~lly reheq.:very ,'., ,-' the Policy Board's ,decision undermined bYthe f~ct that man,'y 
,heavily on su~h evaluations in'makil)g its decision; that some- '.. .ofthe~s?spect cOlI!1!lel1ts we~e-rriade~ by'suppoiietst:,ather' 
~f the part~e'rs' commen,ts ,,,,ere'the product of s~ereotyping; ,,-: ; ", .,' th3;I1-detractors, of Hopki!1s. 'A negative "comhiel1t,even',' 
and that th~ftrm\ih,no'way.dlsclaimedreli~l1cej5n tl~ose par- '. . ' ' .. ,' when imi.deinth:~ context:ofa gener~llyf?v.0rable,review" ' 

'. ticular, .'corri~ents~ . either, in HQpkins" case or· irith~ .p~st-. - :' '.:neYerthelessina)(infllj.~nce' ~tll~ deCisioniIIaker' to .thinkles~. " 
.'. G~rtaiIily. aplausi,ble -all:d, :on~'migh( say,. inevi~~ble =--,con-., ,. ' " ~highl~of the:cansIidate; the PQlicy: 13oard,.i!1 fa~t;d~d not,sil!l'-' '.. 

",--chision 'to' draw:from. this s'et of circumstances )s that 'tlie : . ',' ..'plytally the "ye~ses," ~n,d "noes"regardiilg a candidate, :but 
. PoliGi' Board iIi 'making its .decision did'in fact t~kejnto, ~c-_', ; '. ' - citrefy.lly revie~ed the'content of 'thE! submitted :~omrri~nts/ . _, .,' 
.' count all of the partner[?~ coirmlents, includin,g the,co~ments: . " ,'. c The additional suggestion that' the,copirneritswere inade, by' .. 

that were-motiv'ated hy ,stereotypicalnotjons a}j9U},WOmen's.· .. / . . • _./ "person~, o~tside ' thedeCisionmakirig: chairi"'(Bfief for Peti
,/,.'proper deportment. IS, , , , : , <"',.": : ,tioper'48).:..-aIid, therE!forecouldnot have 'harmed Hopkins~, 

, ':'-__ ' simply ':igriores the ciitica] role that partners' comments . --~ '._~ " :.1_- . - . , - ~ 

'~playedin the Policy Board's partnership decisions':~ .' ' \' .,I5We'rejecHhe' clajm, adv~nced:by Pri~e WaterhotlsE!.here,and by the 
~ dissentingjudge below;,that the District Court clearly elied in findirigthat , Price Waterhouse: appears to think that we cannot affirrri, 

-::-, ,Beyer was ~'responsiQle for telling' [Hopkin's] . what' problems the Policy . 
---

.. the factu.al findirigsof the__ trial cou.r,t.with6utdeCidihg, that," 
"~'Board hadideritifi~d'with her:candidacyJ'6iS F;' Supp.,:atH17:- This' .. . ' .' -instea~:,of b~ing overbe~ing and :ag~essi:ve,and c~,' Hop~ ." I.

co~cltisi~n ~~as reasonablelri~light'of the-t~stfrnony at' trial: o(a member: of ; "'.'.' . -:'kin~ Js,jn fact,kindand:considerate ,and patient.' , If~thisis 
both ,the Policy Board and the Admissions Committee, who stated that. he 

indeed its impression;" petitioner mi,sunderstands the theory ,had "nod6ubt'1 th~t Beyer would'discus~ with Hopkiris the reasons forplac~'.(' 
.. 'ingher ~'a~didacy (jn~ hbid ~a~d t~at 'Beyer "kne~exactlywhe~e the ,prob-. 


lems were'~regardingHoi)kiris. Tr. 316.. '.' ,c .. ' . .... , . ~text of deteimi!ling-thilf Price Waterhoyse had n6tdiscl~iiTI~d:reli~nc~ o~:·~ 

. '"We do not understarid the dissenters' dissatisfaction with,theJ)istrict . ',sex~based evaliIatiqns, andfo1l6Wirig;ihe judge's descrip,tion',ofthe'firm's 


.\. '> J~dge'sstat~m~nts,regardin~' the, f~ilutibf Pri~~W~terhouse, to' ~:,sensi~ , history 'of condoning suc;h evalua,tion~, the_judge's' remarks seem to 1.1S 

~,Justified.>' . '.' . .'. '" . , ctJze" partners to thedangers Of·SE!XlSm, Post, at·294: -Madem,theeon-.

.' ,.-' ~ ~ ..,. 
. "- '--. 
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" 
'WHITE,J.,.eoncurrlng in judgment ,490U. S." . 228' . ~ '" .,. WHITE; J .• concurring. in judgment 

.- .' . - ~;
" 

on which Hopkinspre.vailed~ "The District Judge'ackriowI-- ' be<;a~se of his/ .exerci~e 'ofFirst' Ameridment rignts . and : in . 
· eag~d that,l!opkins~conduct justified complairits 'about her' part because ofpermisl:jibleconsiderations., The Court 're

behavior :as .a: senior man~ger. . But 'heJalso conCluded that . jected-:a· rule of causation ~ha(focused "solely on whether 

", , th~r'e'ac~iQns 9f-a(least ·someofthe partne"rs were: reactions' . ,protected conduct played a part~'stipstantial' or otherWise, hi' 


., .. to her as a.wcm:z.anmanager.Where.an e~ah:lation,is based a. d!lcisiolrnot to rehire," on'the grounds that such:a rule' 

on a sUbjectiveasses.sment of a,person's strengths 'and weak- .. cO,uld make the· employee' better of( by exercising his 'con

· ne~ses,jtis simply not true that each e;valuator will focus' on, ',,' stitutiQnal.rights than by doing' nothing,:at alIi.. 'ld,;,at 285~ 
or'even mentiqn, the same weaknesses. Thus; even if we;' .. ' 'dnstead,'the Collrl: 'outline.a the .folJoWing p,pproa.ch:, ' 

:. ~new,that Hopkins 'had "personality . problems, "'this. would.·, 1 . " . "initi~lly;'iI1this'ca~e, the 'burden'~as'properly placed. not' tell ~us that .the partners:\vhocast their .eyaJul:ltions 'of ::. 
upon' respondent .to' show-that his conduct was coristitu~' .. , Hopkins in sex..:hased . ternis.wouldhave' criticized ~ lleras 
·tionaily prote~tea,ahd that hi'sconductwas'.a'substan- . sharply (or ~!"iticized her a~allfif she ~ad ~¢ehaman.. It is', . 
tiaIJactor'-or,·to put ~~in .other words;.thatitwas 'a . n,dt 01lr job to re.:viewthe· evideil(:~e'andd,~cidethat 'the ,nega- , / .-'~" 
'motivating.faCtor' in the Board's'decision'not to rehire tive rea~tions, to .Hcipkiris· werepased on' reality;' cnir, percep- ' 

, ·hini.:Resporidenthavin'g ca:rried that burQ.en;'howe,~~r;.:"tion of Hopldns'characteris irreIEwant,.· 'We sit:'not to deter
';" 

"the, District Court should' have gone.on tq determine .' mine whether Ms:Hopkins'is riice,b.ut to decide whether.the\ 
.' whether the. Board had shown by 'a preponderance ofthe .partners reacted'negatively: to, herpers<inality because she is'· . 

a woman. ' '. . . ':.' ' . '., evidence:that'it would have reached the sarrledeCision ~s '. 
. .. -" 

'V" 
\ tore8pondent'~;.~eeri:lploymetit even-ih the absenc~ ~fthe ' .~ 

- I __ . ~ . - " " _ , ~ /. ,,_ " protected conduct." . Id., af287 (foo.tnote.omitted): .. 
". : ~ J:'. -"~ .'~. [_ .... .. - - '. ' . \~_ '. ".' .,.. ~ .. !We hold that .wh5!n--a plaintiff-in a Title VII cas~proves" < ", 

~hat her gerider playeo a·motiva.ting part:inan employment Jt is not ~ecessary ,to get' il1to·,semantic. disclisslon$ on 

: .decision; the 'defendant may. av,9id '3l.finrling.of liaJJility bnly 'whether the Mt. lfealthy approacn,is;"hut~for~! 'G~nisatioi:tiri 

, by pr:oving by a 'preponderance ~of the evidence tha:flt. wQu!d another:gu.ise or creates.an affirmative defensEion the part of 

have made the, same decision·everdf it, had not taken the the employer t9 see its ciear application to the issu~$ before 


•plaintiff's'gendei~~toaccQu'nt. . Because the court~ ,below:.: " ,. "us in 'this, cas~':_ .As in ·Mt'.· Healthy, th'eDistrict{~ourt found, 
,,' erre'd by deciding .tnat,the defimdanfmust ma~e thisproof by :, that. the employ:er was motivated by~both .legi,tiI11ate and il" 
" clear and convinCingevide,rice, we reverse the 'Court, of Ap~ " .' . legitimate factors: ". And'here, as in" Mt.~'Healthy," and as' the 

p'e'atE;"judgment ..against ,Price ,}Vater.h~use,on liability and ::::. Court now·ho~ds·, Hopkins was not r~(iuired to'pr6ve.that the 
r~mand the case to. that court. for fl,lrther- proceedings. , 'illegitimate 'factor·was.the only, principal;' or true;reas:ori for 

" .,' - ." 

.. petitioner's action., Rather, as JUSTICE-O'CONNOR states, . ..It is 'Sf) ordere'd:· , 
her burden was. to show. that' the unlawful' motive was a 

I.' .' .JUSTICE WHITE; c'qn~urringin the judgment.· . ' "substantialfaC!tor in-the -adverseemployineilt action .. ·The 
··.lntrly: vi~~,:to determine the prop~rapproach .to cau'sation District Court,. asits opinion was 'cons:tnied by the. Court of 

· -jn,this case, 'we need look only to :tli~ Court's opinion, 'in Appeals,- so fouri,d;2631J. s; 'App .. D. C: 321, 33?; 334, 82;5':F. 
Mt. Healthy'CUy Bd. 'oj Ed. v~ Doyle, 4~9·U. S. 274 (1977); ~d458, :470, '471,(1987), and' I.agreetfiatthe -finding was 
In Mt~ Healthy,:a publicemployee~wa~ not .rehired·" in p~ , 'supported by the record.. ;The'~biirden of persuMion.then ~' 

, , :. ~ , . " ." -:' . . '. .' , , ~ 

" 
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" 
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" WHITE,J., concurring in judgment , 4!}Q U. S.' 228 .O:CONNOR:; J.; co~cuITing in judgment
(.,<. 	 .,' '- ~ . , " 

should have, shifted t9'PriCe'Waterhouseto 'prove "by ~ pre:', ' 

ponderance,of the evidenc~' that.it would have 'reached the 


'same deCision ... ;' in the :absence,of",·the unlawfufmotive'. 
 J. 

Mt., Healthy, supra, at287. .', ,', , , , , '" ',' 
I agree wi~hJuSTIcE BRE:NNAWthilt' applyihgJhis'ap': " 

-proa,chto caus'ation in Title VII cases isnotadeparturefrom,;,'- , , , 
and does not' require-modificatIon of, the'Court's holdings in :" , ',,' 
T.exas'Dept . .c)fG.9mmu'f/,iiYAjlairs v.·,Burdine, 450·U';8. 248-:.: ' ',; 

" (981),and McDonrtellDouglas Corp: ,v. Gre~n,: 411' n. S. " ,I , 
, , , Y92' (197~).'.Th~'Court' has made clear ~nat "mix~d~Il1()tjyes" , ! . 

cases, such :as, the: Rresent one, are .dIfferent,from pretexL 

, Cases :sucpas' McDdnnell'Dougla,s and.Burd.ine., In pretext 

, 'cases,' "the Issue is whether either illegal'6r legal'motives, 


Dtlt nolboth; were, tJ'te 'trrie' motives' behin~'the,decision." 

, 	'NLRB v. TranspoitationManafjl31l.uint Corp~,',462JJ. S. 393,: 

'400; :0:5 (1983).In:n'lixed-motives~cases;.howeyer, there.is 
S-' 

, no~bne "true" motive behind the decisIon. ' Instead;' the: deci
~- sion isa res,uIt. of multiple f~ctors,at least 'one 'ofwhi~l} is 

le~timate. -It can hardly: be srudthaCour decision in this ',' 
case i{a departrtrefropi CllS~S' thai 'are "initpPosite:", IQilt '. , "', 

'-, . Ialso,disagreeWiththe'qisseril's,'assertlon thatthis,approacp ,-' 

"ofto ,causation isincon~iste~t\Vith ,our statement inB:urdine_ . "," 


, thaf"~[t]he 'ultiniat~ 'burden of persuading the ; ,trier 'of fa~t 
 , 
that the,. defendant intentioimlly' discrhninated against ' the " ~ , ' 


\' " phiintiff remains at aU times with the plailltiff."" 450 U.' S;, . , 

~t -253; \' As we,:indicatedln Trq,nsportat~on.Managernent , 


'", Corp., the'shoWing'required,byMt; ,liealthycGoes not im.:' 
 ...

, properly-shift froin,·theplafntiff the ultimate burden of per~:, 


sURslon'on\vhether the aefendan{intentionally discriminated' 

agail}sthim or her. See 462U. S.,,;at400,ri;,5. ,: ..... ' '. 


, ';,Because the,Court of Appeals required Price 'Waterhouse 

:''tQ' prov~:,by clear andconvincirigevidence that It would have 


reached the same employhient:declsion'in the 'absence of the' 
 -0 

improper,-fuotive;',rather than ,merely requiringproo{,by,,a' 
prepondel'ance of the' evidence as in Mi.,'Healthy, I concur' 

",'-~in the judgrnE?nt reverSing this' case, ill part arid remanding. 
"-, - ~' ; ... - . ~ 	 . 

~, 	 -,., ' 

/ 

, 

'Withrespe~t, to,th~, employer's', burden; , howeve;; 'the plu::' 
ralitY'seems t9 reql,iire, at least In' tnosicases, that 'the, em~ 

,~ployer-iubmit'obJective evidence~that tW'e same result w6,uld 
h~ve"oCCUITed absent theunlawfulmoH~·ation. 'Ante,at252; 

',InrriyYiew,how~ver, ther~, is no:~peciar requi:r:ement t,h~t, 
the:' employer ~arry its burden byof)jective' 'evid€mce~' In-.' 

~ a II!ixed-:nlotives cas~, where,'the legitimate mqtive found 
.woul(have been. ample grounds for.'the action:t!lken,and the 

,', employer credibly testifies that theactiori ,Wo'uler'have been, 
, -taken for the legitimate reasonsal6ne, this should be~mple 
:;ptoof: " Thjs would ~v~n. more plilirilybe the,case where the' , 

employer'denies·any'illegitimate,'motiveinthe.first place but, 
the court finds,that illegitim~te,'as'well,as leg,timate" 'factors

'motivated the adverse action:>!:' . , '. ,', ' 

, "- JUSTICE O'CONNOR, 'cori~urring in, the judgment .. ',,' , 
.Ciit:ee with,theplurality'tl1at;on th~ faCtspr~sented in 

this case, " the burden of perstuisjon f?hould'shift to ' the ejn~ . 
". ployer,t9' demt)flstrate 'by, a prepon(]ei:arice 6f the~ '~vidence,: 

, thaUt \vould' hav~' reached th~sa!rie deCisiori ,concetning Ann 
Hopkins' ,candidacy ab~el)t, c9nsid~r::ttion" of her .gepde:r;, ',f 
further, agree that thisburden shifUs'properlypart ofthelia~ , 

: biUty·phase~f.theIitigation: ' Ithus concurinth'ejudgment 
' 'of the Court. ,'My disaire~meritstems'from the~p'iur,~lity's 
'conclusions concerning the' substantiv~'t,~quirementof causa.;. 
tion under the'statute',~~d its brQad~statements regarding 
the applicability,'of the allocation of-the burden ofproof ap

, plied in' this case. - The ,evidentiary-rule' the Court;adopts , 
t.oday shoqld,be .viewed as a 8upplernentto the ,careful frame

,,' work, established- by our unanimous decisions in McDonnell 
Douglas' Corp., v. Gh3en, -41i u. S..792- (1973),' an(t Texas'~ , 
1)ept. of ,Community Affairs v. Biirdine,' 450 U. S. 248. 
(1981), -for use in' ~cases such~ as, thi,s , one where the employer' 
has created uncertainty as to causation by knoWingly giving 

~ . , .. 	 - . 

, , *1 agree with the, plurqIity that if the, employer carries this' bl!rden" 
there has been no_ violation' of Titie VII. " ,

~" .", 	 . . . '.' 
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O'CONNOR, J:,' concurring in judgment, '49Q'U. S: ,228 O'CONNOR"J:, concurring in' Judgment - , ',"' 
~ . , - : ....- ..... :.' $ 

. , .. .."\ .' ~ . '" , . substantial 'weight to an 'iiQpermissible criterion.:!' write , QQ. See'Sheet Metal Wo,rkersv:'E-EOC.,·,478'U. 8,42(499 , 
sepatateiy toexplain' why'I- belieye su~h a ,d~partureJrom (f986),JWHITE,'J."di'ssJ'mting)e'[r]he generalp6licy ,under' 

, theMcDonnell Doug~as standardjg justified in 'the'drcurn-' " , " ':Title VI.i:-is,toJimit-reliefJor raci~l'discrimination in employ
st.ances pres~nted by this; ~rid~ likeca~es, and',to ,expr.~ssmy " , meI)t practi~_es to actual victims of the ,discrimInation"). We~ 
views" as to 'when, a!1d ,how'the . strong , medicine~of requiring :' shouldnot;'an(f~need not" d~viate' froin that, polic~ today. 
the.emp~9yer.to bear the burd~n'ofpersu,as~onoI1~heJssu~ of :.~ " The 'question' for decision jn this case is what allo~ation of ' 
causatiori should beadministei-ed. ~' , ' , .,". 

i the burden ~[persuasion .on the issue of causation- best. c~n
. ~ . . I 

. ( romis,' With the, intent Of, Congress and- the purposes oehiIid 
! ':- Title VII.', ' , ,', -- ..,.... ," •. I" 

Title VII, provides in pertiIiEmt, part: "it shall 'b~an un;. , , ",', -1' '" The ~vidence ofcongr~ssional'ihtent, as to which ,party 
lawful employnlent, practice 'for 'a11 employer : .'.' to ~a~1.' ,:. ",' ' should, bear the burden ofproof on the issu~ of causation is., 
or refuse to hire or:to discharge any individual, or otherwise ,-" i' ;: ','considera~ly'less·dear. 'N() doubt;as'~ gerieral m.attertCon;' 

, to discriminate against, any individual With respect)o his I: ' ',;gress assul1.led that. the plaintiff ,in a' .Title YII ,action, would 
o com'pensation, tEmns,'CQnQiti()lls, or ,pr,ivileges of employ., c, 1',' , . bear the' burden of proof on,~th~ elemerttscritical to his or , 
,ment;',because of such iIj.diVidual's race"col()r, religion, sex, , her cas~'.,' . As the diss~nt poin~sout; post~a~287, ~. 3, the, 

,, .: or~ nationat origin." 42 U.S; C. §2000e~2(a) (emphasis:, -; interpretative .memorandurnsubmitted by 'sponsors of Title'~ " 
,", ad'cled). 'The:.legislative history of Title' Vn,bearsout what . VII indicates that "the:plaintiff,' as.inany civilqase, would . 

, its '. plain l~I)guage' suggests: -3 ~ubstantive' violaW)nof the ".: have ,the burden 'of ,proving ,tliatdiscriminatio,nhad;' oc,. 
, 'statuteconlyo'ccurswhen' consideration>of an'jlleiitimate. cd:.'" cllITeeV' ,':1.10 :Cong:,::,Rec. ,7214 (1964L(emphasis- adde'd).· 
. terion is 'the "but~for": CallSe of an adverse employment !lc;" ' ';'1 -. '. "'But in theilrea:'O(tort liability, 'from'whence the'dissent's';, 

,',tiori. The legisla~lve-histo:r'y': lll.akesit clear that Congress' .,., ' " "but~for";standard' ofc3usationi!S derived,see post,~t282~ , 
, ' " .was' attempting to eradicate discriminatory actigns in the em- , ' --, ' ' the law has' iong recognized thatin certain "civifcases" Ieav

" , ' , , . ( , " 

ployn1E;rit setting;' no"t'mer.e disc~iminatory thoughts~· Cri.tics'. ing the burden ofpersuasiqn onthe,.plaintiff to prove !'but-, 
,of the bill that became Title' VII labeled jt-a·"thought controV 'for" cau~ation would be', both unfair, and destructive' of the, '. 
'b~ll," and argued that it created a "p'unisha1:He crime that' does: "deteiTentpllrp~ses embodied in:the~on~eptofduty of care:: ' i" 

" not requib~~anillegaLexternalact a§;' a basis for juqgment." Thus, in multipl~ 'caus~tion ds~s,wh¢re a breach 'of duty has ,
, lOOCong.,:Rec. 7254 (l964)'(remarksof Seil~ Ervin). 'SE,ma- , " "been' established, theco~njon law ()f torts. has long shined.

"tor,'Cas,e, who~e ,views:~heplurality )Uids)o persua~ive else..: ' 'the burden of proofto multipledefendants'to prpvethat their 
where, responded: , ' ' ,":: :'.' ' , ~, , neglige!1t~cti()ns' were_not 'th~ "but-for'" cause of the 'plain~ _' 
,:,' "The man~u~£do orjail:t6'dosomethingIn rega~d'to' -,' tifCsAnjury.. S.ee~ e; g., Su.mmersv:·Tice,.'33 'CaL2d 80, 

, "eri1ploymen~:There,inust be some specific external act, ~84-87, 199 P. 2d 1, '3-4(-1948). "The same rille has been ap
,1!lore. thap a.~ent.al a,ct Only if he' does the aCt 1?ec~use ' .plled where,the effectofa defeIid~nt's tortious condud'com:-
of the grQunds s~ated in the bill wouldth~re be any legal " bines Wit4 a force Ofunknown or'innOcEmt' origin' to produce , 

.\- .' . "'. consequei)ces." ' }bid. ' - " th~ harm~ to the' ,plaintiff:, See Kingston v.- Chicago~~& . 
, '~Thu8,'X disagree 'with the~plurality's dictlmi' thatthewords ". N: W.'R.·Od., 191Wis. 610, 616::211N. W'. 913,'91£)'(1927) : 

." ~:"because of" do' not,mean"~but-for" c~msatio~; mamf,estl~~they -('~Gr~nllng' that the ~nion: of that f4:e [caused by 'd~fendant's 
".-' 

"I . 

http:a.~ent.al
http:the.emp~9yer.to


" f '~ 

-" -'. .~ 

'-' . . I 

.P~ICE WATERHOU~Ev.· HOPKINS ·265,''OCTOB:E;R TERM.; '1988' .264 
. __,' ,I' , • 

." 

. -' I ~. , '.~ 228 . '. ; O'CONNOR, J., concyrring il) judgment·.' O'CONNOR, J., concurril1g in'judgrrierit, . ~496 u. S. .'. :.'. . ...' " 

( 

possible, the 'last ~~stiges" oidiscriinination'in e~ploYment..negligence] With another of naturarori~n,or With anotherof 
. Albf3ma,rle Paper (;0 . .y.' Moody, A?2 U; S.· 405, 417~418.- mu~h :greater proportions, is 'availabl,e a'~'a de.fe;nse, the bur-, 

,--. 
.(1975)' idtation ·omitted).' . The second' goa] Of.Title' VII .' is,den'is on the defendant toshowthat. ,:. the fire set by hint 
"to make persons' whole for injuries' suffered on account of un":was not th£f proximate :~ause .of the damag~"). See also 2·J.· 
lawful employment di~crimination." ~ Id.,. at 418. : . .\.Wigmore,Select.Cases'on the. Law: of ,Torts §153, p. ':865· ·1 

'., . . -,,(1912) ("when two or mpre person~ bytheir actsitrE~ possibly 

the .sole cause of a harmj,or'whentwoor. :morea'cts of the 

.~ame'person are possibly'~he sole cause, and the plaintif has 

introduced, evidence that one'of the two persons; or one oftfie 


.' . same person's two acts, is culpable', 'then 'the'deferidanthas . \ 
" the'bl!rden of'proving that theother perSOn'jor'his o~her.act, 

was th'e sole cause'of the harm") .. ". . .,.: . ", 

Boththesegoals :are reflected in the elements':of a'dispar~ 
'ate treatment actiQn.· There'. is '~o.doubt that Congress con- . 

" sidered reliance ongenderQrraeein making emplQyrllenfde-' ; 
..Clsions ~n-evi1 in' itself .. As~enator Clarkpu~ it, ','[t]he' bill' 
simplyelimjnate~ consideration of ·color'-[or··other forbidden' 
criteria]fronl' the deCision.t.o hire:or·promote." 110 CCH),g·.. ··': 

~. R~c. ',7218: (1964)~ , . See also id., ·~t '13688 (remarks of Sen." 
,'While re'quiring :that··the 'plairttiff in a tort.suit, ·or~a.Ti~le : '1" .. :Humphrey) (''What the' bill do~:s;; ,.·{s,,·simply·to n:1ak~.i( '-. 

" .VII action pri:>ve that the defendant's' "breach' ofcJ uty' , was 
_the "but·for"'cau~e of art'inj'urydoes-.not generaiJyhamper 
, eff~~ti~.e enJorcement, of the policies behinq those c'atises ',Of , 

action:; \ ".r. ...,......, '. . ". .: ,.' : ,> ~~ 

'. ,"at other ti~esth~ [but'~for]"'tesCdemands the Imp6s-·. 

: sible. ·It challenges t}lelmaginationofthetrier tbprobe ,:" 


". Into 'a purely: fanciful and unkn6wablestate' of.affairs~: 

, . H~'is'invited to make an estimate concerning facts that 


'. -,an·'illegal practice to use ,race as'.a··fac:tQr in denying em-- . 
.'. ploYment")~ .. Reliance'· on-such fa~tors,isexact1ywhaLtlie':' . 

.threat ·of Title ynllribility ~'as rhearit todeter.o-.Whlle the 
main. concern' 9i the statute was with employment bpportu':' . 
hity, C6ngress~as certaiplY n()(blind to the ' s,tigrilatic harm . 

.. which comes from ,being evahiated. by~:aprocess' which treats: 
_ one as an' inferior· by ·reason. of one's race or- sex.:'I,'his 
'; ,Court's 'deCisionsundet th~ :Equal·protection Clau'~e' have .' <, 

cQncededly never ~xlsted:.·The :'very uncertai~ty as to r'" , , lon'g,recognized;thatwh~tever the final outcom:e' of a deci~. . ' 
•... sionalpmcess,the inclusion of race or se~·a;aconsideration ..what. might have happened' op~ns the' door. Wide for' con':'.. 

"', . • 'Within it ha.TIn,s' both society and the individual. . See Rich" 'cje.cture.. But whe'n- conjecture is demanded it can ':be· 
given acIlrection that.· is 'consistetlt:: ~th ·the policy, mondv. 1. A.~Croson ,Co.,' 488·.D. S.·c469 (1989).~ 'At the 
·consideratj'i:nis.that imder)ie tvecontro~ersy~"~Malone;' "';., same tim~, Congressclearly:cond'ition~d legal liability on 'a'. 

..•... Ruminations on cCause~In-Fact;9Stan.L. Rev.,.60',67." ." deterrllin::,ttionthat~the consideration of an illegitimate factor 
.. (1956). ' '. - .' . , " , ' , caus~d~ atangJble .employment'injury· of some kind:"'. ", 

' .. ' yvher~ a,nindfvidual disparate:TreafmenLplaintiff hasLike .the comm-on Jaw of torts, the statutory empI"oymerli , . 
shoWn 1:>Y a preponderance 'of the :evidence' th~L 'an illegiti':'.' "torr' created by Title VII ha~-tw'o:'ba~ic purposes::., The first . 
inatecriterion: was' a 'substantial factor -in, an adverse emis' tode'ter . conduct. which)ias b~en !dentifi~d as contrary: " L·' .., ployrTI~nt decision;,'ihe deterrent 'ptIT.pose of ~the' stafute 'ha~topublic'po.1icy and' harmful to society 'as.a ,whole., As we . 

. clearly been triggered .. More importantly, as'an evidentiary' , .'. have noted in . the past, the·awardofbackpay·to' a TitleVII .. 
·miltter;;.a rea'soilable .factfinder:-could conclude' that absent:plaintiff provides' "the-simr 'or, catalyst' which ,causes. employ" 
further' exphination,theemployer's "discriminatory motiva.ersand ~nions to' 'self-examine and to self-evaluate their em- '. ~: T 
tion "caused i

' the' ~mpl.oym~rit decision. "The :employer ha~ .. ployment practices ::tndto 'encleavol' to eliminate, so f~r ~s . . _ .. . ~ , .' ~. .- . "'. " 
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, ,J / , 228 Cr~ONNOR; J .•"concllrring injudgTl}ent, '490,'U. S.,O!CONNOR, J., concurring in judgment "- , .".
l .." - 

cOl1tta~y t6 the s~bsiantive com:ri1and·ofthe st~t,ute';' In faCt,, nDt yet been'~hDwn to.: be a viDlatDr;but neither"isit entitiecl 
" 'I " : an'indivigtial plaintiff ,who has shoWn',~that anillegitin}~tefac-tothe 'sa'me presumpti<m 'DfgDOcl ,faith 'cDncerning its employ
, , '_" tor playell~a substantial rDle in the d~cision iIi his D:r:her'case ment decisiDns which is accorded, emplDyers 'facing Dnlycir-' . ' 

L has proved 'mQre th.,an- the 'class: member, in a, 'J'eamsters:",type",cumstantiarevidence of discriminatiDn; , 'BDth the p()liCies be~ , , 
, actiqn.' T}1e'latter rece'ives the benefit of. abur~ensl1ift' to',hind' the: statute, and the evidentiary"principles d'evelDped 'ih ' 
the defendant based.on the, likelihood that an' illegitimate 'cd" '\, , 'the an_alogDlls>areaof'(!allsation jn :the law Df torts, 'suggest: 
teriDn:'was a' factor.ji-l the individual,emplDyment :deciSiDn: \that at' ~his pDint thee~ployef may',be required to convince':

'" There is a-tensionbetween thePranksand,Teamsteri line';" thE;!, factfinci'er that; del?pite the smoke, there,is no. Jire. 
'ofdeCisiDns ancf th~ ihdivid~al,disparate:treatmentcasesWe have' given recognitiDn ,to' these ,principles iri, ,our'cases' 
"cited by the'dissent, .. ,Seepos~, at?86~289~ J:'o~cfllly, underwhich have discussea the "remedial phase': of class a~tiDn 'dis- '" 

the dissent's view ,:each .member ora, disparitte tre,a.trnent 'para£e treatment' cases.' ":O~ce the classJlas",establiShed that', ' 
, da~s ~ctionw01!-ld 'have to 'S~DW "h.ut':',for", c,a.risation,as to 'his, ,discrimination against a protectedgrDllP 'was ,e,ssentiallithe 
or h¢r: individual employment decision,' since it is' nDt an ele,emplDyer's "standard practice;" ther~ has been hartrl to', tl1e ' 
mentor the .. patte~ ,or~practice ,prDof ofthe ,entire ,class • and grDUP 'apd injunctive ,relief is apprDpriate. 'But-as to. the in-:' ' 
it is'statut()ril:i'mandated that the pia,intiffbear the' burden'dividuaJ members ofthe-~lass, theJiability phase of th,e'litiga-' ,,', 

~ -.' '~" ,Di:p~oof ()ri,..this' issue, thrDughqut the, litigatiDn.. While 't~~' -'tion is, riot complete~' See Dillo11, v: Coles." 746 F: '2q, 998, 
Court has properly dra~ri a di§tinction between the elements ,1004 (CA3 1984).'("It -is misleadill:g to speak ofthe addition?l 

, proof'requir,ed by an individual clMs member 'for r~lief as '-ofa class action daimand an individual disparate' treatfu'ent . 

" being? part of the dama,gephase, thatevidence"isacttially 'claim, ,See Cooper, v. :Federal Re~erve'BankofIUchnwnd, 467' 


.. ~ . 

~ ':an, elemen~'of th~ lia,bility portiDn'Df the case~') ,(foDtnote Dm}t- j, U.:,-S. 867,'873'-878 (1984), ~ncLIdD not suggest t_h~ wHolesale 
I,' 

ted).' Becawsethe class' has already d¢mDnStrated that; asa I trahspp,sitiQn of rules from Dne:setting to.tqe Dther, our deCi-, ' 
rule, illegitimate fact6rs-wer~ cDnsidered in t,he, einpIDy~r's sipns in -Teamsters arid: Fra,nks do. -judi,cate a recognition ,that 

, :, ,decisions, the Durden 'shifts 'to. the,empIDyer"tO demDnstrate 'presumptIDns shifting the hurden;ofpers:uasion basedon evi
th~t: 'the' iridividui3.l applicant wa~ denied, ail,emplDyment ,> 'dentiaryprDbabi1itiefj~and the pDlict~s, behind; ttIe ~tatute-,are-; 

nDt:,aJien,toDur Title VII jurisprudence,' , ' "~ ,," "" DppDrtunity fDr legitimatt:f rea~Dns.',' 'Teamsters v. United , ' 

, States, 431U, S; '324','362 (1977). " See also Fra/nks v. Bow- ',/ 
 '~, .. M()reover, plaCingtheburde1!-on the' defe,ndant in .this. case, 

'~to prove 'thai the'same o'eCision,would'have'been justified by .., man,:Transportation Co'" 4~U.~'8. 747,'772'(1976). " 

legitimate reasDns'is cDnsi,stentwith :Ourinterp~etatiDnofthe
/The iridivIdual members of a class, a<:tiDn, disparate treat
cO,nsti,tutiDnal guarant~e of equal' .prDtectiDn; ,,'Like ,a dislJar':' menfcase standi~ 'much: the same position as Ann 'Hopkins' , ' 

: ~ ~ , :,' .. '. '." " . . \ "ate'tre~tment:,plainti(f, Dne'who asserts ,that governm~ntaL,here., There has' been a -strqng, shOWIng that theerriplDyer ' " 
, 'a:ctionviola:tes~the EqualProtectiDn Glaus,e must show'that •has' done, exacdywhat 'Title ,VU :forbids, but the' cpnnectioh 
, he ,Dr she is '~thevictim Df intentional discriminatifjn~~',~ Bur- ' between th~'empIDye~'S iilegIti~ate 'niDtivati~n a.nd, anY,in., 

J dine.,- 450 U; S.,\·~t ,256,' Compare postiat 286,' 289 CKEN~'"jury, to. the individual plaintiff is ..uhcl(!ar.::,At t.his pDint 
, , 'NEDY; J.; dissenting); with-Wash1:ngton;v.-Davis.:,' 426 u, S.,calling upDn the'emploY,ertoshD:W tqat despite consideration' ,', 

, / ' , '-,,'~ 229;240 (1976).' In ,Alei:.anderv. Loui§,iana,'.405U.; 8.625 ' ,qf Jllegitima~e, factDrs, the individual plaintiff :WDuld, nDt have 
(1972)', ,we' ClealCwith a criininaldefen,oant's' allegatiory that .. beel1, hired ,or promDted'in anYe'vent.hardly seem~ "unfair" or 

" 
,~ .' 
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O'CONNOR, 'coricurting:in Judgnl(~~t , "490 U. S. 
-j. 

'228 . O'gONNOR, J.; c~ncurrin'gin judgment-. " ' ..... --. " 

. ,Plembers df his. race had been'lnvidiously:exchided frOm'the •. ' I ',s,ion, 'this judicial'deferen~e, is, no'!ohger justified." 'ld", 
grand Jurywhich indiCte.d ,l}iW in ~i9Iation: of :the EqualPro-' . . ,at 265';266 (citation omitted)., '. . ',' ' 

.~. • <~• ••• ..r". ..: ~. ii' ~,,:- - - ':.. .... , • _.,- tection. Clause .. 'In'addition,to the statistical eviden~e pre-, 
.'- sented by petitioner. in,that case; ,we noted, that the State's . - IfIhe strong presumption ' of regularity and ,ratioriality of 

'. ' '~seiection procedures themselves :were not";:racially neutral. ,,' .' 'I" ~ : legislative;' <;le~isi(}l1making nlust give w~y if} th~' fac~ ofevi- , 
Id.;'at 630., Once the'consideration~f race·in the decisional '1 d~.nce that race ~hasplayedasignificant:part in a legisla- ': 

/ .:. ~process had 'been establish,ed,'w~held, that 'Uthe~'hurdel;1 of - -'I'" '.~'" ",ti~edeci::;io.n, I. Sitn.PIyca:nn.otbel~evettIa,~ co.'~~essin.~ended. ' 
, , 'proof'shlfts to the 'State 'to :febut Jhe:pr:.esuinpti~n,ofu-nc~~" ',' " , TItle' VII to accora, more"deference to· a prwate employer 

~titutional'adion' bY.,shoWjrig th,at permis'sibleracially neutral - , I, ' . , . '-,in thefa.ce pf; evi~ence~,tlia~it~ -d.~,cis~oriat proces~has_ b~en 

. sele'ction criteria, and procedures, have' produced the mono:- 1 ' ,substantIallymfected\by ~dIsCrImmatlOn.Indeed,. wliere.a 

. chromatit:result.Hjd., at 632;" " ',. ..' T' ',,' public- employee brings a'",disparate -~reat;ment", claim. under, 

,:We ,adher~(l to simi1ar:principl~s ,~: Arlingt~n Heights' V.- , 42 U,. S.. C. § 1983 and th,eEqual'ProtectlOI1'Clause'the em-, 

" Metropolitan: Housing Dev~lopme1itCorp., 429 U, S:252: ", , ployee' is ,entitled to the:!avQrable evideritiary framework of 

; (1977),'a case which;'like this'on,e,ptesEmt~d th'e'proble~s'of ',' . A~lir0ton Heights. See,' e. g., Hervey v: Little Rock; 787 F ... 


, ' motivation and causation,iri the eontextof,a'tnultimemb1;rde- ,,' . r 
! : 2d 1223, .l233-12~4' (CA8 19,86);(applying''Arli~ton:Heights, :'

. l . 

_ 1 .,', cisipnmaking ~ody,authorized to,cQ~sidei a wide range pf fac- to' public employee's chtimofsex discrim.ination in promotion, 
, 'tors in: ariivingat its qecisl(:m~. .In Arlington Heigh~s a , ! decision); v.; Russell CountYBd. 'OfEd~cCL~ion" 684 F .. 2d, ,: 

y grqup ot minority,piruntiffs ,claimedthat ~'municipal, govern . i 769,,773':"7,74 '(CA111982) (applYlrig ArUngt01i, Heights l6' 
ing' body"s r~fu~al},o' rez~)'ne a"-ploJ, of land 'to ~1l9w~for ,the " ~ I public ~mproyees' :claims' of racediscrirriination, in', discharge

;, construction ofJow-fncome integrated housing w.asracially" <I . .case)," Under, the dissent's reading of Title VII,Congi-ess' ' 
, -motivated. -On the'issue of cau~ation, we indicated that the >' . ext~nsii,m oillie'coverage or~hest~biteto pub~ic employ~rs:. t ' , plaintiff was not required" ' -,.' ,', - -', ,'.',;' L , in ~972 has placed' these' employees under a Jess ,favorable" 

, I .. 'evidentiary regim~. '., 111 my view, nothing in the'language;\ .', Ut~, :~r9v~ that' the, challenged' a6£ion: rested ~oleiy. on, . 
, 'racially di~criminatory 'purposes. 'R~ely can it he said . , i' 'history, 'or pur,pose' of TitleV:II:-pt~hibits' adoption of an, I 

r .. that a legi,slatureor. administratiyebodY9perating under ~ ~ , I ' 
e~identiary ,rule _wpichplaces th:e', burden, pf persuasion6n 

~., 

'i a broad mandate made. a decision:motiv.ated sQlely by , , I ,the defendant to d~nlonstrate that.legitlm~teconcerns would 
I'a,§ingl~' concern, '~r'evel1:that a' pat:1;icuiar purpose' was, . ,J ,have Jus,tified'anadve;rse,employment,acti~n ~\vhere the plain

... ,the'd6minant' or 'prlmary'one./ In fact, it is ,beca,4se' , I , .:' tiff has convii:{ced,: the factfihder that'~ a 'forbidden factor, 
'legislators ,and_~ adnlinistrators . are properly cOll~erned.' r 'played a substfmtial 'role'inthee;riploy'm'ent decision~:', 'Even: 

,t..wIth })alan(!ing numerou~ competing c'onsidE?"rittions' that: ' 
\, 

the dissenting judgel:!elow,"(had] no quarrel with (the] prin
" cOurts'refrahi froIh reviewing ,the merits of their deci::' " ciple~' th~t- "a' pariy- with6ne "permissible, 'rri~tive,cand 'one 

t • ,~ &ions, ab~ent'a~ shoWing~'9f arbi~rarines~ or irrationality. " ' unlawful one ll1ay prevail only»y' affirnuitively ,pro~ing 'th';it 
Bntradal qiscriiriination is not just another competing ", it\vould havea~ted'as·,it. did even,-if the' forbidden motive' . 
,consideration. 'When there is a proof 'that 'adiscrimina-' / h 'were~bsent," '263 U.$. App. D.,' C. 321;341;'825 I!'.2d458;, 

" tory purpose ha.s' bee!"! a moH~atirig fac~or jn :the 'deci-' 'I 
:, . . . , , . ''C. 478 (1987) (Williams, j. dissenting).' :'. 

"='",. 
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, 228O'CONNOR, J,.,col1curring judgmenr 490 D!S: ,,: 	 O'CONNOR, j,,-'concurring iriJudgruent
~ .'.1 _" - • , .:. w " _.' 

J'~II : 	 -' by competent eVidence thqt thepr~srimptively~valid~easons ~ < 
. /"'" 	 . /~ -' for--his rejection: were in -ract:a 'coverup for a raci3c1lYdis- .-' - "T4'e' diss'ent's- summary of our ,individual disparateti:eat:-_ -) 

;' "-crimfnatory decision." . MCIJonnell Douglas; 411 g. S:, at .-- ment cases to date is'fair ~nd accurate, and: amplyqemon
, -: 8Q5:-0ur decisioQ.ill Texas .Dept: of Commutiit'y' AjJa~rs v.-fi\trates that the r(flewe adopt today) is I:lt'least a' change ~. 

..,- . " Bur.dine, 459 u. -S.' 248 (1981),.also involved' the -'~narrowin'airection from ,some, of our prior'precedents. See post, 'question~' whether, aft~ra piaintiff had carried the "rlOtoner~t'-286,,289; We have in~eed emphasized'iIi the,p'i:i.st,that '_ 
ous"burden 'of establishing'the prima facie case under_. Mc-.. ,in' ,an' ,indIvidual' disparate, treatment ,l!Ctiol1: ~the _plaintiff ,', - . i, 

-D'onnellDouglas, 'the- b,urden' ofperstt}jf3ion Should be ~hifted_ .,'bears the burden of per:suasjonthrougttoyt the'litigation."" 
to fheemployerto prove, that a, legitirrtate reason, for the' ,_', N or have we 'col1fined the word ",pretext" tp the n,ariow defi: _' 
adverse employment action existed. -450 U. 'S.,- at',250: ,As'nition which the plurality attepIpts:t9 pin on it today.~ Se~ 

. :t"b'ediscussjon:of Teamsters andArlingtonHeights.irrdicates, 'ante,at244-247.' ,McDonnell DO?-lglas and 8u.r:din:e clearly 
1 do not think that tli~ employ~r is' entitled to the same' pre~" ,:contempl~ted'fhat a disparate treatment phiiQtiff cOllld show

, '< sumptioil orgQodf~ith where there is difectevi,de~ce tpatit,:,that the'employer'~' pr()ffe~ed' e~planationfor: aneyent was>, 
- , has'placedsubsta11tial reliance PI} factors whose consideration _, 'not'''the-true,,reason'' either beca1.,ls~,ft ,never motivated the  is forbi~den_ byTjtleVlt .''" " . '., _. _--, " ,- ernploYE!r inits emploYrnent'decisionsoJ; becaUSe iLdid npt do ,', 

• --The: only individuaJ Wspara~·treatmeJ1t c~se'cited'by,the,SQ'jn a particular case.: McDpnnell Douglas and B'tfrdineas-, 
dissent which involved_ the· kind of-direct evidence of dis-,sumed that' the, plaintiff would bear the,btItd~n ,of pers,Uasion 

, criinin:~ioiy animus with which We' are confrprited' here -isas",to both these :attacks;and we clearly -depart from that, , I 

': United S{ates Postal Servicel!d.of G,'ovehJ,oTsv: Aikens, 460framework toda.y.8uch a departure'requiresjustification, -:lJ. S:'71:1, 71~-:714,_n. 2 (1983). The question,pre,sented to'and' its ,outlines should be _carefully drawn. ,_c .',' -' " 

- '-the ,Court In th~tcase involved only a challenge tQ. the e)e-: _,-,first; McD~nnell 'Douglas: itself dealt: with a situation, . 
,:rri:ents,of the prhna: -facie case under Mcl)onnell Douglas and .where,the plaintiff presentedl'!-odirect evidence that the ern, .. , 

I 
, 

<'- Burdi~ei see'Pet.'~for 'Cert. in- Unifeci,.States PostalSennce, pioy~r had 'relied 0ll'a forbidden factor 'ul1der' -Title VII in " . 
j, 

; "Bd~' ~fGovernors v. A'ik~n_s~O-:T. 1981; No. 8i:":'1044,.and themaking anemploymeI)t.deci$ion. - T-he prill1a /acie ca:Se~s""-

taJ;)lished there -was-!lot difficult, to, prove; and: was based only --

qiiestion~we confront, today was neither;briefednorargqedto

,I .' . - - --, - - -\ - - . , "- 

the'Court~ _- As should be apparent; :the entire,plirpose of,tlie. '-/ on the statistical probability that whena number of,potentiaf 
I ' 

causes for' an employment ctecisi.on--aree,liminatedan in'rer~ 	 , Mcl)onnell Douglas pdma faciecas,e is to c9mpepsate for the 
.' fact that direct evidence-of intentional discrimination is hard ' . . ence ar.ises -that an ille!;i,timate factor Was in fact the motiva

tion behind the decisio~. '. -See 'Tea:mst"ers, 431 U. 8'., at'358, ::, to co~eby: "Tl~'at the' employer!s:-burden fn rebuttiniLs).lch 
·n. 44 ('i[T]he)l1cDoiin~ll. Douglcis'formulq does not require . - -, 'an infer.eritialcas_e of discrjmin:itiori -is-',Jn!:y _,o~eof produc_~ 

direct proofof discrirhination';)./: ,In the face of this iilferen- . :tiondoes,not iri~an that the. s_cales should be weighted in the -
-'tial' proof; th~ erriploy¢r'sbu~den :was'deemed to be only one- - _same 'manIler where. thereia direct, ~videri~eof.intentic:mal', 
.of prQd-ucti<m; the-emp~oyer must articul~te_ a' legitimate rea;, . discrimin~tion.:~ ~ndeed~ in- one Age Discriminatton" in Em-, 
s,on Jor-the, adverse -employment action~ . S~e -Furnco Con-. . :pJoyment Act c~se; the Court' seemed .to indicafe"that "the 

A _ "'....... ,_ _ • ___ ••• - , 


struCti6n Corp.; 'v. Waters, 438U, -So -.567, 5n (1978).: The - McDonnell Douglas test is;inapplica6Ie wherethe~ plaintiff 
pla~ritiffmust:then·be given -al1 ~",oppo~uniti to- demonstrate :." presents' direct -evidence, of discrimination." Trans ,lIVorld, , , ( .. ,. -	 . 
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, 	 -228, , "O;CON~9R, J~,,'~oncurring in judgment', ,O~CONl'iOR. J., conturringin judgment, 1~490 U. ~:t """ . 

:~ Aiilines, lnc.: V. :Thin'ston'; 469 U.S. li1,Ai1 (1985).' See, 
, . also'East' Texas Motor)"!reight8Ystem;-lnc. v.~-Rod1:iguez; ,,;,' 

, '" ",, " ' ," " 	 \ 
-431 D., S. 395" 403~404, n. 9' (1977)., ',' '~' " " 


,,' ,,", Se~oi1d;the facts of this 'case, anc(i'growing number liKe 'c 


,,' _.' it deddedby the,Courts of Appeals,convince me that, the ,eVi

, " ,dentiary, standard I ,propes~js"n~ces~,arytomake reai .the 
" '" , 	 ,"" "I~' , ' 
, prorriis~ of McDonnell Douglas:that '.'[i]n theiinpl~mentation_ 

of [employment] decisions,. 'it is 3,qundan1:Jyclear'that Title --: ' , " 
--.J .' ..~ ,	vn tolerates~.no'. ".': discrimination, subtle or othetwise~" 

411 U; S., at80L 'in this case, the District Court'found ~hat " 
'ailUmber ofihe,:evaJuationso{ Anr! Hopkirissubmit~edby

~, 	

partners, in thidn-ffi 'overtly referred to her faiiure to conform' ' 

to, certain genqer ster~otypesas a factor militating against " 

her election to the, partnership~ 618 F.' Supp.'n09, 1116'- ',' 


, 'l117(DCi985),: ~The District Court further, found thatthese
~vaiuatio~s were giv~n "great weig~t';, by the decisionmakers,~, 

. 'at Price Waterhouse.' Id:, ,at 1U8., ,In addition, the District.,; 
"C'riutt' found that th~ ,p::trtner ~esp:onsibl~,fo~\informing Hop-' " 

ki,!s, of thefactorswhichc~used"her capdidacy to be placed ' 
on hold',' indicated ihat'her "professional", problems, would 

, " be s9Ived'ifs~1e would "walkmoie'femininely,talkmore f~mi", 
iijfiely, wearmak~-up,:have her hair styled,' ahdwear j~w-' " 

, eIiy.", '!d., at 1117 (footnote 'omitted). As the, Cow+,of 
i\ 

" t 
, ,c Appeal$ ~chcIT,a~teriie'd'jt/AnnHopkins~proved that Price, 

"" Waterhouse,' "permi~t[e,d) , ~stereotypical: attii\1d~s '. t()wards" " 
/' womento playa significant, tho\lgn imq\Jantifiable, rol<dnits ' 

deCision not tQ inviteher,t9become a partner;'" 263U:'S. 
, App., D. C.; at 324', 825, F.: 2q, at 461., " ,:' ',' , 

, At this point, Ann Hopkins had taken her proof-as' far: as '" ' 
~, itcotild go.'" She ,had proved discrifuinatoty· 'input int~ the 

decisiQnal, proces{"an9 had provedJ that participants in the' " " 
",: process conSIdered, her failure: to'cenform ,to the' stereotypes, " 
, --credited by a number of-the decisiomnakers had been a sub- ,~ 

sfantial facto~ in ,the decision. It -is as if Ann Hopkins were' 

" ' ,sittingin' the ha!l outsi<;le the room ",here: partnership deci~' , 

. ;sionswerebeingrriade. As the partners filed in to consider .." 
. . 	 ~ . -' -_. .'~:' '.. . .' ~ '. \ '" ' . 

" 'her ,candidacy, ;she.h~a:rd' se~eral' ()f'them'make' sexi;t' re
marks in discussing her'suiii:!:bility for partnership. ''As the' 

" decisiOO:makerse~fted the room, she wastoldqyOne-ofthose 
. 'privytothe,decisionItuikingprocess'that her gender was 'a 
, 'maj()r reaSon for.the rejection ofherpartne'rship:bid. If" as' 

we n9ted in Teamster~,~:[p]:r.esu~ptions shifting theburderi 
of proOf a!"eoften created' to reflect judidal evaluations'of' 

, pI:obaQilities ,an<i t() ,conform 'Yith a' party's, superioracce!:)s 
'to the prQof,'; 43:1- U. S;, at 359, n. ,45; ~oi:ie would be hard.. 

- 'pressed to ,think ()f a situation wl:lereit would bemore'.appro-/ 
,priate to, require'the:defEmdant to 'show that-its decision 
would' have beenjustified by wholly legitimatt: concerns.':; 

Moreover,' ..there is mounting- evidence.in the'dedsions oJ 
, the lower courts that r.espondent h'~~ is not alone in her in~ 
a~ility to pinp~int di~~rimination, as the. p.recise, cause' of her 

,'> injury',; despite having shown that it played 'a'significaD-trole 
in the ,dedsiQnaJ process .. ,Many pf tl:l?se'c(mrt's; which deal 
With the, evidentiary'j~sues in,Title: V'iI cases on a regUlar 

, baSi~, have ~concluded that placing the r,isk; of nonperstiasion' 
,on thedet~ndant in a situatfqp where uncertainty as t9caUsa,. 
tioq has)een created by its'consideratlon o( an illeglthIlate, 

. criterion,!llakes sense ,a,s,a rul~,of evigence, andfurther~~he, ' 
, .substantive cOlpmaridof:Titl~ VII. ~ee, e.' g., Bell v. Bir",' 
"'minghamLinen Seryice,'Ji5'F.'2d 1552,,1556 (CA111983) 

'(Tjoflat;J,.) e'It would be illogical" indeedirorlic;" to hold a 

Title VII plaintiff pres,entirig"direct evid~nce'of a defendant's 

. intent to dis'crIminate to a ,more stringerit burden' of proof, ,or 

. to allow a defendant-to' meet that ph'ect Rroo{ by merely 
, articulating, butnot prQving,'legitimate,hondiscriri!inatOl.'Y 
,reisons .for' its' action"). particularly in the 'context of the'··' 
profe$sional world, where deCisions are ofiep made by ,~olle
gial_bodies on the basis of'Jargely subjectivecr~teria, requir~, , 

'Jng the, plaintiff to prove that' any:'one fa~tor \\i:as' the defin': ' 
'-, itive cause of the aecisionmaker~{action may' be tantamoq.nt 


" to declari~g Title VII 'inapplicable . to such' decisions. 'Se~; 

.e. g."Fields v.~Clark- [lniversity, 817'F...2d9lil~ 935~~37 


I 
,',
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O'CONNOI{, J" C6nCtirri~g.in judgment' 490 U; S. 228 ' / 	
" 

r. 	 ...:. . O'CONNOR, J ,:,'conc~rring in judgrrie~t ' 
(CAl' 19.87)' (where plaintiff prDducect""strong evidence'" that 

.. se~!~taititudfPsinf~cte4 fa~llity. tenure deCisiDn; burden prbP
. " _ ' .erly shifted 'tDde.fendant,tDshQ.~that it wDuld have reached, 

. - the same decisiDn absent discrimination); Thompkins v. ,Mbr- , 
ris Brown'CoUege;,752 F. 2d 55S,563- (CAli i985) , (direct 
,ev:iden~e ofdi~cri;nin;;ttDrY.imir,!,lUs indecisiDn' to. diseb~rge' 
, cDIiege pr~(essor shifted burdep ()f p~rsliasiDn to ,defendapt). " 

. Finally, ram,cDnvinced that a jule shifting the burden to. '. 
tpe 'defendant.wherethe' plaiIltiffhasshown~thatardllegiti~. 

· ,mate' criteriDn. was :i"substantiat factt.r"· in the ehiplDyment 
c peci~iDn wilfnDt conflictwitlrDther CDngT~ssiDn;;t'1 pDI~cies em- . 

" . ~Ddied in Title VII: . Title' VII;expre~sly prDvides that an' 
, "~mplDyer peed nDt:givepreferential trea~irienfto empiDyee!;\' 

. '. ' .	Dr· applicants' of any race.,'cDlor, religiD~,'sex,-,Dr.:,mitiDnal'Dri
gin in Drder ,to. maintaiil a wDrk' force in ba]i:mce~ith the gen- '" 
eral 'popUlation. See 42 U. s. C. §2006e~2(j )~:" The ,inter-. 

· pretive ~erriDrandum, whDse authDritatIve force 'is noted by 
:tbe 

, 
plUrality, s~e ante,". at 243,

., 	
n. 8, specifically-provides:'

" 

"There is no requirement ~ntitle.VII that ,an emploY~,r,main-

/' 
taina raciaiba:lance {n his Work fotce~':; On the contrary; any 
deliber~ieattempt to 'maintaih a racial bahmce, whatever. -'\' 

" "such a balance maybe, would involve aviDJation of titl~ VII' 
>" ' b~cause ~Il).airitaining such' a .balance wDuld' require ~n ern

pioyer'to hire' Dr- refuse ~o hireon,:the basis of race;': ,,' HO 
. <"\ ,CDl)g;'Rec;. 7213 (196,4). ',' ,'.,. " . ':- ' :.~(,' 

," ,Last Term; in: Watson v." Fm"t:Wo'rth13,ank;&Tr.ust,'487
U:S. 97,7 (i988),tlie'C()url,mianimouslycohcludect that the', 
disparat~ impact analysis 'first ellunciated in (}riggsv.' D:uke 
'Power Co.,'4oftr. R 424,(1971), should ,beexten'Qed ,to sub~ 

· jectfve 'or discretiDnary 'selectdon :processes;'. At the' same '. 
time a plurality Df the Court.indicate'd cbricernthat the focus 
on bare.' st~tistlcs in. th~, <;1isparate impact ',settJri!fcould' foice' 
~mployers to adopt "inappropriate pr9phylactic measures" in' 
,violation Df§ 2000e-2{j):" The plurality went onto' emphasize,. ' 
that' in,a disparate ,impact~ase" theplaintiff'may not simply

- " .. .... ",-

' .. 
~ 

.pohif to ~ ~tatistical di~par~it~· illthe~inp~OYer'S'Work~forGe. 
Instea9, the :plaintiff mus~identify a partiCUlar ~mployment '. , 
practice and '''must'offer 'statisticaJeviden'ce, Df,a,kindand 
degr~~ suffIcIent to show that the practice 'in~ql1estion has'. 
caused the':exClllsiDn~ of appli~ants forjDbs'Dr'promotions be

. cause ,o{tl1eir membership ina protected group:" 487U;'S. '; 
, at 994~. The ~pluralityi~didated that "the 'liltill1ate bm:;den 

", 	

' ,Df proving, that 'discriminatiDn against a prDteCted,grouphas 
. been caused by'a specific,ell1PIDynient practice ,remains with". \ , 

.' the plaitltlff at~l.ltimes::".'Jd;, at997;', , , :- 'c '. " 

. f.b¢lieve there are significant'di(ferences between shifting 
~ the, blJrden':Oi persuasion to"the eriiployer.in a cas~ resting 
p1,lrely on~statistical ~proof as 'in the d~sparateimpact.settin{:r:' 

. and sbifting the'burpen:of persuasien'jn.a caseJike tf:J.is one, 
where: anempiOyee'hasdemonstratedbyrli,rect evidence that> 

. 'an illeiitimate factorplayeq 'a'substa~tial ro~ein-a,'p~rticu:- . 
.~ '" lar employment'decision: First, ,the. explicit consider~tion of. 

race, color, religion,. sex, cor national origin in making employ-' 
.. . mehcdeci_sions "was"the' most Dbviousevil Congress had in _. 

mind,when it enacted Titie,VII."·Team$'ters,-431 U . .'S:, at . 
. 	 335, n.:15; .. , While the pr-ima,:facie'cas~ ,unde~ McD9nn~ll 

Douglas and the statistiGal'showing of imbalance involved in 
'3,. cIlsparate impa~t,case, mayboth"bifinEHcators,pfdiscrimina_ 

'·.tiDn 0.1' 'its' "functlonaf- equivalent; '~t1iey ,~re 'nDt) ip arid 0(' 
themselves: the eVils,Corigre'ss sought to eraQicatefrom :the 
etnploymerit setting. " Second,'shiftingthe burden of persua- ' . 

, SiDn"to' th~emproy~r in. a situation'Ji~ethi~ one. ~reates nO. 
' .. incentive', topr;efereritiid·;:treatment lpviolatlon '.of. § 2000e~ 
. ' (2)0).' ,To avoid bearing the burden' ()f justifying its Qe¢ision, ; 

the' employer:neeCl' no't .seekrachilor se:i(lia(b~lance in 'its, 
, , 'worK for~e;,ra.ther; all it ne,ed: do' is avoid, substantial reliance 

,on fdrbiddencriteria in making itsemplDy.rrient de.cisions: .> . -..,.;' 

While'th~' danger of (orcinger~:lpIDyers to. engage' in uri" 
w.arranted preferentia] treatment -is thus less' dramatic in .. 

' > this setting than in thesitu'ation the Court faced in Watson,_ : 
,> it is', far frDm· whopy illusorY. ,Based' Qn '~ts niis~eadin>g of', 

' .' 	 .... ' - ".~' , ." . 
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, the words ~'because of" In the statute, 'see ante, at 240'-242, ' , actiOn. 'Thisevidentia~y s'cl1ell1~ essentiallyrequires the em- ' ' 
th~'plurality, appears'ioconclude that ifa :decisiomii process is_" :,' plDyerj,o pla~e~theerripIDyee in £he~ S~Iile pDsitiDn he Dr'she: 

,':talnted'1 by awareness' of !,ex'or r?ce "in any-way; the 'eIIl7' ' wDuld have Dccupied absent discriminatiDn.' Cf. Mt.Healthy: ' 
,:_ploy~r has,violatedthestattite, al1d T~tle',VI.I thus commands' :'CitYBi~ff;d:v:;1!oyle., 429U; 8.274,286 Q9'77). 'l(the,~

that ~he burden shift to the' emPIOyer,to justify its dec~sion., ,~ 

emplDyer falls, to' carry this',burd~;n;the factfinderis'justified
',~, 'A~te, at 250:..c252. The plur~lity, thus 'effectively: reads the ':.~incDncludingthat the decision was'made/'bec:ause of"consid~ 
','causatjon requirement out of the statute"and then replaces,it :, eratiDri~Dfthe :illegitimate factDr and the~ubstantive standard 

'" WIth an ."a.ffitmative~defense.~' 'Ante, ,at 244'-247., '" " , fDrliability under -the 'statute is satisfied. " 
,In -my 'view', in order to justify 'shifting the burd~n,ori the,' , ''rhus,' ,strilY remarks in the wDrkplace; while,perhaps prD-,'

, ,.issue of causation to. the defendant, a disparate ,treatment' " '·bative ,of sexual harassment,'see ',MeritorSavingSBa/nk v.";
plaintiff must show, by direcCevidence :thatan-illegltimate ' . <Vinson; 47c7, U: 'S; '57,' 63-69 (1986),; cimnD,t justify requiring', ' 
criterion was a'subst~mtiaL factor in'the decision.' As the~, ' , 'the:emplDyer to prDVe '~hat its hiring Dr proll1Dtipn decisions,' ' 

"c'ourtof Appe~ls noted ~elo\V: "While,most circuits' have nof' , 'were- based 6-n legitimat'e:criteria.. ~NDr can statements by ,,;' ,
;cDnfronted th~ questiDn squareJy, the GDnSensusamong thDse " 

, ' 

' :~ilDndecisiDnm,akers; Dr' statemerits: by dedsiDnmake,rs"unre~
:t~athave cis that DnCe a Title VII-plaintiff hasdemDnstrated--,· " ~lated.tD the: decisional prDcess itsEM" su(fice to' satisfy the 

, bydire'ct eviden~e that discriminatDryarijmu~played' a sig-: " " . plaintiff's'burden.in this regarO.rhf'acldit'iDn, irt:my view.tes_ ' 
~nificantDr'slibstantial t:Dleinthe' emPIDyment, decision, the , tirri'Dny such a's Dr. Fiske's in this case,:' standingalo:ne, w~)Uld
burden shifts t((the empl6yertD shDw that thede'cisiDnwDuld ' .. '" ~', ' ,".'" -, .!

. nDtJustify shifting the burden DfpersuaslOn to' the 'employeI',
have been the;sameabsent~discrimin~tiop.'~ , 263:U. S:,App. ' '~Racearidgender always ,"phly,a: rDle"-in an employment deci~ _
-n; C.',at 333-344, 825 F. 2d, at 470-~471:' 'R:e,qujriIlg that t~e" , sioriin~thepenigll: sensethat these, are hiima~':char~cte.ri~tic;s 

, ,plaintiff demDnstrate that,~nillegitimate factor played~a s~b-': Dfwhich decisiDn'rrtakers aregWare'::l,nd abDutwhich they may,
'., shmtialrDle,iii the'~mplDyriient !;lecisiDn ideritifies those em~ 'cDmment in a,perfectly neutral arid nDndisc:dmjriatory 'fash~ . 

. ploymE!nt situatiDns where the deterrent purpDs~ cifTitleYIL , : '-ion~"FDr exarnple; in th~ cDntext ofthisca,se, a mere refer-
is most clearlyimplicate~~ ", As an evidentIary ,matter,' where' ' . encetD"a lady candidate'" might shDwthat gEmder~'pJayed a',

.' a plaintiff has mad~ this type Df-!:)trDng shDwing or-illicit inDti
.~.... - ' ,role~' ,in~r~decisi~,m'" but by no. means' could' s,llPPDrt a,rati~n~l_

,',vat~Dn,,-the: iactfi~deris entitl~d' to presume that the ,empioy::' , factfinder's inference that the decision was made ~'because Df'" 
'ei's discriininatDryanimus made a difference 'to.,the outcDme, " ' sex.•' 'VVh~t is ~e<iuir~o is' what Ann H6pkil1~' ShbWe.d here:,

. absent prDDf to, the' contr,aryj'rom the 'emplpyer., whe'~e a: " ' " direct evidence thatdecisiDnmakers"placedsubstantial nega- ~,_'
. disparate treatment, plaihtiff has ma~de 'such aC showing, the", ' ,,',',,' /"'" ,,", ' '" " tivereliance' Dnan illegitimate criterion in 'Te51chingthelr ' 

,; , burden thenrests withtheemplDyer tp cDnvince the trier or' , ,decision'.:, <- " : " , '_ , -" , ,'._ 

, "fact tliat it is mDre likely than not that the decisiDn WDuld
~ .- , ItshDuldbe,DbviDus thaLthe threshDld standard Twould; ,

,have be~n the' sarrieabsent cDnsiderati,Dn 9f-the illegitirruite ., :adD'pt :fDrshift,ing theb~rd~n~Df p~rs~aslDn,tD the:d~fendant'-', : ',' 
~, "', factDr. The emplDyer ne'ed' nDt iSDlate the' sDle cause fDr the ,differs substanti'allyfrDm' th51tprDpDsed by the plurality; the, 

decisiDn; r'ath~r it ,rnust demDnstrate that" with the' illegiti~ ' ,plurality's suggestion to' the contrary nDtwithstandirig.~ 'Se'e ' 
matefactDr, r'emoved Jrom the calculus; sUfficient'business :.' an'te, at '250, n; i3: ,The plurality proceeds from-the premise 

, reasons w~uld~a~ei~duced it to,take the 's~~e emplDymen,t
'.- . . . " that the wDrds '''becguse Df"in the. ~tatute do:not embody any, 

-. -. ',. .... • '-. -. r - ...... . ' _'.;~
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cau.sal -requirement at alL Undermy:approach, the plaintiff 

n1~sfproduce.evid~nce ~ufficient.to show'that an illegithpate 


. criterion was: a.substantial. factor. :in ~he' particular employ

ment decision such thai a reasonable factfinder could araw an 


- inference that' the deci~ion w'as made ';because of" the plaiu"
,Y" . tiff's protected'status. On~y' th~l1wouid the, b~rden of proof 

'. '. shift to the·defendarit to'prove tha~ the .deCision would have. 
-' 'been<justified by other; C wholly legitimate cQnsiderations .. 

See also ante; at 259-;-,260{WHITE, J., concurfing injudgnfent):· 
-. 'In sum,because:of the. concerns out1ined:above,··a~d'·.be~ 
cause I hel.ieve~ thai the, deterrent· purpose of Title VII is:~ 

.disserved~y a rUle, which'places:theburden 'of proof on plain.: ' 
tiffs orithe issue of causation in all circumstance13" I wbuld 


, .' :retain'put supplementlheframework we establish~d In -Mc

Donnell' DO'I.i{Jlas. andsnpsequent .cases. The ':struCture of 


'the presEmta;tioh,oI evid~nce in an .lndividu·al disparate treat'". 
ment¢aseshould'confOrnito the generalou~line~ we estab
'!ished in i1cDonnel~ Douglas.andBurdine. ,First;,,the plain
tiff .musfestablishthe McDonnell DoUglas prIma-facie. case:.· , 
by' .showi.ng. membership fri a: .protected grou p, -·ql.lalification 
for:thejob, rejection for the'position, and that 'after.rejection , 
theerriployercontinued: to seek applicants of complainanfs ' 
generalqualific'ations.,:,.McDontwU .Douglas, .411 U~~S., at . 

, i ' .,' ..,.

802. ' The plaiptiff should also present any direct evia¢nce'of, 
discrimin;;ttory a,nimltsJn the dec~sional proce.ss: . The de- " 

/ fendant should thep~p'resent its case, iriCIudingi,ts evidence as . 
to legltimate, nondiscriminatory ,reasons for the employment '. 
decisiQn.Asthedissent not~s, under, this framework, the-' , / 
employer "has everyincenti've to con~in.cethe trier,:of,fact 
-that ~he"declsion wa~.lawf)lL": '.f()st,.a:~'292, 'citing.Burdine,.· ., 
450 U.: S.,at·258,· Once:all the evidence-has been rec~ived, 
th~ 'c,ourtsholil'd determine whether,the;'McDonn~llDoiiglas 
or Frice'Waierhouse framew6rkproperly applies' to the eVi~ .: 
dence-before.it. If the plaintiff has faiied.to satisfy thePr1ce . 

.,: 'Water.ho,!!-se threshold,:the casesh6uld be decidedunderth~ 
:: principfe~ eilUnci,at~d . in McDonnell: bo~gl~s' and.Burcl{ne:

c' 	 .: 

, 

,.:> ,P-RICE,WATERHOUSE:.v. HOPKI1\I'S' . 
- . ::' ~,' 

~ 279 < 
.228, 

'. KENNEDY;, J, ,dissel!ting , , ' 

~ with ,the 'pi~intiff ,bearing the burden, of'persuasi'orj .on. the 

' ,.:, ,ultima-t~ 'issue .wh.ether theernploy~erit action was .taken be-' '.,', 

" 	 cause, of'disci-imihatibn"":'In my view, such a system'is;both 
fair:'and workable, and· it ~alihrates'tlie.evidentiary require-. 
rrte!lts 'demandei:fof the.partie~·to the goals be,hin'd 'the, stat
ute itself. " '. 	 , " 

.Cagree' with: the gissent;. sek post,; at~293, h.4, that the ' 
evidenttary fr3:mew~rk I propose ;sh'ould »e avaiJ~ble to'all 
disparate treatment plaintiffs wher.e an illegidmateccinsid~' 

.eration play~d a substantIal role in.an~dverse employnient ' 
,decision:- 'The Court~s'allocatlon qf thebiirden' of proof 
inJQhnso1J.'v. 'T.ransportationAge~cy, Santa Clara.County,. ..:_', 
480U: s. -616,626:-:627 (1987);-'rested squarely ~m:"£he anaIyt-, 

'icaf f:t~mewopk ·set 'forth in McDon,nell Douglas,"id:, at 626,: 
which we aJtertoday:,' It would be odd to,say'thel~astjfthe , 
.evidentiary rules, applicable '. t~ Title. VIIactionsc were them,., ' 
selves dependent on the gEmd,et 'or the 'skin, color of.the~1iti: '" 
gants. -But'seeante, af2?9,; n., 3.' '" '.:;' :.', , ' :../ 

" In. this '~ase, ,T agree With' ,the. plurality that petitioner' 
,shd~id' ge called upon to show that the' o~tcome would' na've 
been _th~' sa~e .ifrespoildenf's·professiori'aT merit had. beei;l its, 

.. only concern. 'On remand ,the' District Court shoUld deter-, .• 
. mine Whether PriCE;! Waterhouse' has shown hy a preponder- ' r 

',ance of th·e·.evidence that if gender had not p~en Part:ofthj( 
process,' its -employment deCision concerning Ann -Hopkins, 

,; would nonetheless have beeri the.same.· ..' 

',' JUSTICE<~~Ni.rEDY; ',withwho;ri 'THE CHIE;~jtiSTICE -~fid'.,· 
-JUSTICE; S~ALL"\ Join, dissE;!ntihg. .: " ....." , ". , ' 

". - .Today the ~.Courtmaniptilat~s existing and comple~ rules 
' for 'empioyinent discrilnination cases j'n a,way:ceJ1;ain,to re-., 
. suIt in confusion"Contin:ued' adherence to the' evidentiary 
, 'schep-le est~blished in McDonnell ~Douglo.s Tjorp. v:~. Green, 
. 411.U.S;_ 7~2 (1973), and Texas·Dep~.QfCorrim1.yniJYAffciirS 
v. Burdine, ·450,U. S. 2L,l8(l98J), is a:wiser'~our~e than 'cre-.. 

. ~ atlon of more,:disarray in··an·area of the law<?lreadydiffi~ltlt . 

' forlhe .bench and bar" and 'S(} J must dissent.' ,', " 
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.. l\.ENNEDY; J.;.dissenting·· 490' 8:, 

Befo~e· turqing to:,,!TIY reaspn,s for 'dis~greemerit'"With the '.. ' 
..Court's· disposition ofthe-case,. itisimportant' to·.revie\V the 
,actual holdh)g' of today's'decision. 'Ire3:d th~ opinions. as 
establishing that it) a limited number of cases Title VII plain-' 

"tiffs, by:pr~senting dire~t arid suhstantial:~vidence~f dis-· .' 
\. cri!tJinalory. animus, may shift the:. burden, of "persuasion' to -' .' 

th~ defendant to show that-an ,adveis~, employmen't • dedsion . 
" would have .been supportedby/legit~mate~reasoris.- ~'Dhe,sh~ft ", 

in the burden of'pEfrsuasion occurs'only where a plaintiff., . 
: proves py direct evidence that an unla:wfulrilotive was a sub:' . 

, f;tantiaL faCtor actually relied upon,in .makingthe deci~ion.· 
:, Ante, at 27:6.:"'277 (opinion of O'CONNOR', J.);ante, at 259:':'260 
':(opiniori of WHITE', 'J.:). As the ,opinions make plain, the e-vi- . 
.dEmtiat.y, schemecreatedtodayisnpt for every case in which 
~~tplaintiffproduce's evideI1c~ of stray :remarks in thewo:r:k'- • ~ 


: .. place. Ante;' at,2!51 (6piniQnof BRENNAN, J.);ante;, at 277" ' 

" "(opiniQri ofO i:C9NN.oR,J.)) " . , ..,:. , J',,' 
 . 

Where theplaintiffmakes-, the requislte:showing, the hur
den" that shifts 'to the e'rnployer'1s10 show· that legitimate,:' . 

, . employment'considerations w01,lld hayeJustified the decisiQn' ,:. 
. Without' reference tQany iinpermissible ll!otive.. -Ante" ate .. 
,.2602261, (opinion of WHI1;EI. J.);ante, at 278 '(6pi'riion of 

". O'Q,()N'NOR, 'J). ' :The employer's proo~ 61) the 'poirit.1s. to be 
. 'presented and reviewed,Jqst as with~any other.evidenthrfy 

,questii:nl': the Courfdoes n()t acc~pt the, plurality's suggestion 
that an, employer's evidence,:,l)e.~d be:"objective" or'otherwise'· 

,-out pf the ordinary. ,:Arite, at ,261 (opjnion:ofWHlTE, J .), ' ~ 

. 'In sum, the 'Court alters the'evidentiary framework ,.of , 


- .' McDonnell Douglas and :B1,~rdine 'for a:closely 'defin~d s~t '.. 

',of cases.', .Although 'J.USTICE:O'C9NNOR advances' some'_ 

thoughtfrir'argumepts for this change, I ,remain convinced:, 
that i~!s unnecessary and. unwise.' MOt~ troubling is the ' 
raIfty'srat~omile fortoday's~ ,decision, whichinc!udes a hum
ber of unfortunate' pronouncements on both ~c,ausation ,and' 
?1ethods of progf in -E!flwloyment d.iscrirriination .cases: To, 
demonst:t:atethe d,efects inthe plUrality's reasoning, it is'nec~ 

". 
;. 

228 . 'KElIINEDy,:J.:dissenti~g.·· 
/' 

~ssary~fb 'discuss; first; the ~tand~~~i o{cau~atfoh inTitle'VII . 
cases, and, second; ttje 'buraen-~f proof.' 
,,-', . . . . ',:' :.l' ",' . . .', . , \ 

,:., , The plurality describes this as acase about the standard of 
-,caut;uttion. under ',Title. VII,' ante" at. 237, .but' I'· r'¢spectfuJly 
suggest that' the' description)s misleading; 'Much~of the plu"'-- ". 

" . rality'st~etoric is spel1t den()lmcing ',a·, "but-forH'standard' 

'.of ~ausatio;tL. The tbeory oLTltle VU liability the plurality' 


. . ado'pts, however, essemtially<incorporates the· but-for stand-- .... 

'·ai-d. ' 'The importanc~'oftoday's decision is not;£hestandard ' 

.ofcauimtion it ~mpI6ys, ,but its s,hift to the defen~arit of~he. 
burden of proof. The plurality's ca1;ls?tion'analysis is· misdi;. : 

. r.ected, ,for it is clear that, whoever bears the bqrdenbf proof 
, ,on the issue,' Title VII :lhlbility requiresaftnding of.:but::for , . 

causation. ·.·See also ante" at 261, and If,; (opinion Of'WH.ITE,· .. 
J.);'·Cln'te,~t 262':':'263'(opiilionofO;CONNOR, J;).' ' 

-The :Words of Title VII; are riot obsc.ure:. " The ,part: of the " 
statutg,r:elevant, to -this case prov:ide~: , ' 

, . "It shall heal) unlawful employment practic~ for an '
': 'erriployer-":" , '... :' , '.' ." 

"(1) to fail or ~refuseto'hire or to discharge~anY. indi:-':':. 
. vidual,. or otherWise to discriminate 'against any indh:id- ' . 

:.ualWith respect to hiscompel1sation; terms,conditi6n~, ' 
~or privileges' of emplo'yment, bifcause· 'a/such 'inqivid:. 

, - u~l's .race,color, :religJon, ,se4,oinational origin. '\ 42, 
U~· S" C .. §2000e"':2(a)(if(empnasis added).' . 

" ····By a~Y'nOrrrialund~rst~nding, the phr:lse"because of''-~on:
, ,. 

1..- .veys the idea that: the' motive. in qu¢sti.on' m;:tde a differenc~ 
tO'the 6'!ltcome:' We use thew6:t:ds this w'ay ~n;'everyday 
speech. ,And assuming,. as the pJurallty does, that:we ought. . 

-, to consider the interpretivemetriorandum prepared" by the 
statute:s'cl'rafters, 'we- firid ..that this'is what the .words 'meant 

,to them as well."',"To discriminate'is to make:adistiriction,'to 
. make a dIfference in treatment or,favQr." "110 Congo Rec. 
,.7213 (1964)~ .' Congress could not h~v.e chosen a clearer way. 

J, 
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,"> :to indicate~hat.·proof:ofliabilitY under Titl,e. VIIrequiref!'· _ } 
ashowiiig~that, race, 'colQr, 'religion, se~;,or I)atibnal~ origin 
caused the decision,.atissue. " ." " " " '" 
" Our,'decisions~confirm that Title VII-:is'n,otconcerned witl( 

, th'e mere presence' of hnperri1issibl.~ motives;'itjs directed to'.' 
" efuploymeptdecisions that, result from t1:lOse niotives..:The'" 

verbal' for'rnulae, we hav'e used in 'our precedents are §ynony- ' 
, rijQus with.but:for cau&.fi.t,i,on.'" Thus we ·nave.said t}:latpro'" 
',viding:differEmt'insurance coverage to male and fema,le em

• .J ployeesvioia:tes -the statute':bytre::tting'the~eniployee '''ina 
, manner'which, btit ..:for that person's sex wouldpe different. '1" 

NeWport 'ljewsShipQuil(li'ng & Dry Dock ,Co.' v. EEOC, 462,
" 	 '. ' ' h ,', ' ' , ,," " ,

" 'lI. ,;8: 669" '683 ,(1983), .quoting Los A11geles Dept. of Water 
and Power v~ Manhart, 43f{U~ S. 702,711 (1978)-. We h~;ve ',: , 

_described the relevantquestio~ aswheth~r t.he employment, _,: ' 
decision was ,','bas,ed, on" ,aqiscr.fminatorycriterion, Team- .' 

, ,siers v. Un'iteiStates, 431J;.1. S: 324; ,358 (1977), or whether 
the particul,ir employn'tent .de,Cisio,nat 'issue was"~ade on'the 
ba:sis of" an.im'pefmissi1>le factor; Cooper v. Feaeral.!leserjJe/ /, 
Bank of Richmond,467 U..'S~" 86~, 875 (1984).'", ,.' ' , 

"0;' Whatv(e term "but-for"cau'se isthe leastv'igorcms stand-: 
" ard that-is consistenLwith the approach to causation out 

,precedents der;;chbe.·' If a 'motive is not a but-for cause ~l 
, 'an event,. thEm by definition it, did not makec,a difference to . 
" the outcome. ' The event, woulCl,have' occurred-justthe same 

without i( , Common':law approaches tQ',causat!gn~often re.; c'-. 

" quite proof or-but-for cause_as a ,st~rtii1g pointtoward',proof ' 
, of-legal cause~' Th~ ·law'm~Y' req'uiremore than -but-(or" 
:, catl.se, for ",instance 'proximate' cause, hefor~:rimposing 'lia-, 

bility.:,. cArr1standard'lef?s th~n'but-{6r, ho~ever, simply rep:": '" 
,'resents adecision~to impose liabnity wjthoutcausation.· ,As, 
',' Dean:Prosser' puts it","ta]n act, or omission is not regarded 
"as, a c;1useofim,event' if the ,particular"event: would have 

occurred, without it.:' W" ,Keet()n; D. ',Dobbs, R: Keeton, & 
.U', Owen, Prosser and ~Keeton on""Law'of Tort!'; 265 (5th ed:. 
~984('" " 

'PRICE WATERHOUSE'. "~:'HOPKIr;ts
~ ,283,'.-' 	 , 

~- ....... ' 
228 ".; ," 'KENNEDy-"J:,;' dissenti'jg 

O~eof'the p~indp~l reasons, the' gluraiity'dedsidn maysbw'
'confusion is that_ it 'Claims Title, VII liability' is,unrelated to 

,,' but-fol' causation, yet it adopts a' put-fQr stapa~rd,orlcejt ha,s 
, placed the burden ofprooias to caus~ti()riuponthe empIQyer.. 
Thi~ approich cbnftates, the question:wh:~ther :causat!o'n'must. 
,be shown; with I the 'question of how it is ,to be shown:, :,Be-' 

/' 	 cause the plurality's t~eo!yof Title:,VU caus~tionjs 'ulti
Il1ately consistent ~itha' ~ut-fo~rstal1dard, 'itmight'b~ 'said 

' that my disagTeement with the plurality's cOrrimentfi.·on' but- ,C, 

forca!1se is 'siI;iply a~ademic." 'See tuite, at· 259' (bpinionof' 
WHIT~, J.); Hut 'since those commeu'ts seem t~ ihftuenc'~ the': 

" decision, I turn, now to that:gart or 'the. pluralitY'sanalysis~ 
The plurality begins by rlf,lting the'quite,ullremarkable faCt: '~. 

that Title VII is written in the present terlse:c 
. Ante, at 240~ ~ 

. 241.. ,Itis' rinhiwful"tO fail'~, or"tQ refuse" to provide: employ _ ~ 
crnent'beneflts on the',basis of sex,:not:"to'have failed" or" 
.- 'to hav'e refused'" to have aoneso~ 'The plurality claims that , 
. the present tense' eXClud~s:3: Qut-for inquiry as the relevant, 
st3.Qd~rd because,but~for citfisation, is 'necessarily con~erned 

'witfiahypothetical inquiry into' h~w a past'evenfwo~ld have' 
occurred absenfthe~ontested motivation: ',Thisobs~r-vatioh,' :' 
howev~r, teqs fis nothing of particular 'relevance to'Title VIi' ' 
or the cause ,of aCtion it creates:' Iatnmuiware of any' 'fed,.', .' 

,eral prohi~itory statJte th~t' is writtenjn tfie'pasttense. ' 
, ,,, ',Every li~biIity determination, ibcludirtg the, nov~l one con~. ~', 

"structed',py'the plurality, 'necessarily is concerned 'with the ,', 
exa~i~a£iori ,of a- past eV~J1t.l'-, The '.plurality's' ah,alysis' 'Of , 

" verb; teIise~erves only to ,diveitatteritionfroIp,the 'causation, " 
"requirement that ismadepaIt ofthe 'statute by'the"because' " . 

, ,'.The' plurality's description of its ,own standarqis b~th,hypothetical and, 
reti·ospective. The"inquiry seeks t9 deten;nine wh'etb~r"if we asked the 
employer a~ the moment of decision what its reasons were,and if we re_. 
cei ,,-ed a truthful respoT;tse, one of those reasons would be that the applicant . 

~ 	 ........ - ... ,

'or ~nlployee\Vas,a woman." , Ante" at 250. . ." 

" 	 , 

',' 

" 
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of"phrase.Th~tphral:le, I ~e§pectfully submit, etnbodiesa" ,. 
''rather simpieconcept tl)at the :plurality labors to ignore: 2 

, ,_ i 

We ar~ told next that but-f9rC~use is'not reqtiirea, since" . 
. the words . "because or;.":, do 'not n1ean' "solely because o£''' ,. 
" Ante, at 241. N:(i one contends~ howefver; that sex must ,be ". ( 

.: '. the sole cau~e :of'a decision before itier,e is a Title ''\Tn- viola

tion:·· i This is a separate question from whether,consideration 


-:.. 
/'of sex~must b~ a 'cause of the d,ecision. Under the accepted·, . 

. approach to causation't~at ll.tav~disc1Jssed" s~x is a 'causefo( 
'the:' employIJlent decis.ionwhenever, either. by itself or, in 

<combination. With other fa,ctors,' it made a differem;e to the. 
decision. Discrimination need not be the. sole cause inorder 
for.liabilityto'arise; bu;tm:erely' a necessary eleme~f;'of the 
se.t'of factors that caused the decision, .i. e:, ,a but~f6r'cause.· .. 
'S~e McDonq,l~ :'v. Sdnt~"'F'e'Era'il' TransPQrtation "(:0;,427" , 
U.S>273, ~82,n. to, (i976). , The plUI:~lify seems to say .that'· '.' 

~,sinceweknowthe words "because'()f"'dO notniean "solely be: ' ' 
ca:'i1~e of," they must no~,~ean "bec~use of" 'at alL ,'This':does ' 

. not,folJow,-as a matter, of eitlier semantics or, logic':. . 
...' The'phi,ralitis, reli~n¢e 'on the ,"bona fide :'occupational 


. , . qtl'aliftcation" (BF.'OQ)pr6visions of, Title VII, 42, U. S.C. " 

.- §.2000e-2(e);, js' particularly ,inapt: The, BFOQ provision§ 


,'" .allowan;~mploYer; in~ertnin cases, :to~make an employinent 
decision ofwhich it is conceded that sex is the 'cause:' . That:· 

'sex may' be the legitjmai~ cause' ofan ~mploymentdecision~-~ 
Wh,ej'e g~rider' is aBFOQis consistent with, the opposite coilj.;.: I 

- '." . , .:" - ~ , . , 
. - ..--\ 

, ' . . 'The 'p'ttirality'!'l discussion of oV'e(determined clluses~niy highlights'the ' , 

· :228' KENNEDY, j;, dissenting' 
/:... . .:.. - -. -..., -. ... : '" '. . ,-.' - - ~ --: 

· mand thata,decisioncau~ed'by sex in any other 'case justifies 
"theifuposition: of 'Title VII liability'. .Tl1is principle does no.t 

'.. support; however,the-novet assertionU~at a violation has,oc
" curred"w~ere sex maqe.nodiffereiic(:)'to' tIle o~tcome~ , ' ..... 

. The rrlost,confusing.aspect of theplurality'sanalysis'ofc~u- , 
"sation and~lii-(bility is it~ internalinconsistericy.. The plural'::-. 
· ity b~gins.by s-aying: I'When .~'~ " an ~mployer considers both 
· gender and 'legit~mate Ja6tors at .thetim~ of making ;:1' deCi- " 

sion, that ~ecisil;mwas "pecause of' sex'arid:the other~legiti- '. 
matecons,iderations.~even if we'maysay later,in qie contexf ,. 

·'of litigation, that the'decision'~wo~ld '1!ave been the s,ame if, . 
geride,:p~a'notl?ee,n't~keninto a~collrit;'i' 4n~e,af~4.1. .y~t .. 

'jt,go¢s on to 'state thaV'anernplbyer shall not be lIable If It 
· can prove' that, even if it. had not takerigender into accou,nt; 
it-would have come to the~ame,decisionJ':Anie,a~ 242.' .. ~..' 
", Give~ the language ofthe statute,these statenients,cannot.: . 
both be true. ;:Title, VII~unanibiguously states, that a~:em:'· 

'pl()yer who 'makes decisions,"because'of~~s~x has y~olated ,the 
statute; ,Tllephirality's first stat~meh~ therefore appears to 

, , "indjcate thatanenjployer-who conside~s 'illegitimate reasqfls \ 
· when making ad,ecisiori i~~ aviol~tor.'~:But the opiriion then 
teUs us that the employer who shows ~hatthe same decisioij: 
would ·have been made absentconsideration of sex is not avi".. 
0Iat6r.· If)hesecon'd st~te~entls to be reconciled ~ththe ' 

· JanguageofTitle. VU; it, must be th3:t'a :-decisiori~ that 'WOtild> 
.•' have been"the:same absent consideraiion of.sex·wasnotmade . 

i'b~caus~ ~f"sex:'.) In other, words" there is no violatjon of the . 
'error of its insistence that but-for IS not the substantive standard 'of causa- .'. ',

:.. statute:~bsenn)Ut:forca~sation. The plurality's;d~scription . ,.
; tion under Titl~ VIr. The opinio~ discusses th~ 'Situation 'where two physi- . 

,Ofthe "same.decisiori"test it' adopts support!?'thisview. . The ',' cal'forces move ~ri object, lind either force actirlg alone would have moved ' 
'the object;" Ante, at 24i'. .• ' Tr~lllsla:ted to' the context Of Title VII, this sjtu~ opiniol! states, that "[aLco~rt that firids,'for,a .plaintiff under'. 

atiori would arise where 'an' ~mployer took an ,ad~erse action in reliance 
" \ · this standard has effectively, co~clud~d that an illegitimat.e . 

"both~on:sex'lind' on legiti.mat'eteasons; and eithertheillegitimate or the, moHve was.:1 'but':for' caus~ of the employment' decision:~
legitimate reaSon standing 'alone would have produced the:action:' If this 

.,an~~; at., 249; and that this .'~is notariiinposition oflhlbility '. state'of affairs is proved tot-he fa~tfirider,' therewjll be no iiability undel' 

, the plurality's own test, for:the samedeCision',wi:lU:l~ have been made hl,ld '~'where sex,made no difference to the outcoine,''' an:te, at 246,


-; '. '__ -. _ •• _ ".'" ',.. • ,-' • f 

: the ille'gitimate reasQrl neverbeen cO'nsidered.· ", ,. . n.ll. " , ' " .,. 
.' 
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-228·' .. '-KENNEDY. J'.~ dissen.ting, ".KENNEDY. i, dissenting 490 U. s. 
" 

\ ' ' 'Thepluralit;/attempts ,£~ re'concileits jnt~rnai' incol1sis- , . S~~e_n~y,,43~U. S. ,24; 29' (1978)(STEVENS~ '.T., .dissentfng);:! , 
',,1 :would~'aqheret<f" this established evidentiary framework,:. tency :on':the causationissu~ by descriping' the erriploy~r's 

' ~hi<;lI-:'i:)1:ovides the appropriate' standard forthisand,othe~: '.'shQw}ngilsan~"affirrri~~ive 'de~ense.r' J'pis is ,I'lothil)gmore 
,iridividual disparate-:treatrnerit .case!?'.c ,TodaY's ~cr~ation'ofa ' , than'a label, and one not found In 'the language,odegislativ,e. " 

"history of Title VII:, Se~tion'703(a)(1)is the'statutorY,:ba,sis new set of rules for urnixed,-motives" cases is not' mandated' 
ofthe cause of action, andthe'Co~rJjs obligated to explain' " by the statute its'el( ~"The, Coulj;'s attempt at,refinement~ 
,how its dlsparate~treatmentdeCisionslare consistent with the. , , "provid,e·s limited practicatbenefits at, the ~ost 'of.conf\lsion' and. ' 

, , terms 'of§ 7Q3(a)(1); 'not. with' general themes, of .leiislative "complexity; with the, attendant tisk that the trie'r offact. will 
history or With other parts 'of the statute'that ar~plainly in,-: , misapprehend, thec~nttolling legal'priricip~es'andreachan'ln~' 

, correct decision:~' , .,.,' ,,apposi~e.. : .. While the 'test u~timately adQpted by the plurality- . 

,may not be Inconsistent' with' the terms, of §703(a)(1)j see " 'J~ '\ri,ew;ofthe ,plurality's treatme~tof. Bu:r,dine ~nd our' 

'infr(i;~at 292, the'same cannot be said of the' plurality's, rea-' . "other 'dlsparate-treatmeritcases; it is important first 't,o state 

,. Boning with respect to c~usaiion~ -As iU8TICE O'CoNNoRde~ why those Ga!3~sare dispositjve'here.. The plurality tries, to' 

" scribes it" the plurality "reads thecausatiori' requirement out, ' .te~oncile its, approach 'with,Burfiine'by annojincing thaUt ,ap


,.,' ,-of the statute, arid then rephlCes'it with an 'affir'riiative de~', 'plies ·only .t(uf"pf~£~xt" case, ,,which it'defines aSJI. case·it'!, 
:, f~nse.'" Ante,'at276.Lab-elsaside~ the~import' oftoday's' : , whicn the'plaintiff attempts to'prove'-,that the employer's ' 
" :de~ision is' not that Title '. yn liability can 'arjse without but-' /' proffered explanation is itselffaise. 'A.nte, cat,245-247, and; 

, ., .. . '.',' " '. \... " ,-. 

" '~.' for' caus~tion, hut that in certain cases, it is 'not the plaintiff " , ' " n:'1L Tpis. !gnores~the 1anguage of B'IA,rdine,. which states 
, '\whoi~,1Ust,prov~ the presenceO(~ausa:tion"but the' defendant' that a plaintiff may' succeed iIi meeting, her u·li~rriate. burden of 

, -. 'who must prove itsabseIiCe.:" " ' . , per~uasion!'either-,directly~bypersuadingthe court:that {l'dis~ 
. , '.", ", . '. .. 

'", criminatory' reason m'orelikelymotivatedthe employer or,in.: 
II, 

.",' 

dir~~tly by shoWing that' the employer's 'proffere(f'explana~ , ' .' 
, tion is:'ul)~orthyof ~redenc~.!l , 450,U. S:,at 256(empha~is-' ' 

'Weestablished the order-ofprb~f JorjndiVidl1al Title ~II 
added). <Under the firSt of these tw'oalter~ative~methods, a','dispar~te-treatrri~:mt.:cases !n- McDoimell Douglas Gorp; v.. ' 

+ 
,plaihtiff tneets'her,burden if she -can "persuade thecourt that"Green,411 J.S.'792'(1973), and'reaf:'fi.rmedthis allocation 
'the erriplo~meQt d~Cision .more likely thaI) :not :was mQtiyated " :' ,.. TexasDept. ofCbmmunity Affairs,v. Burdine, 450 U: S.248 

"hya9is~dmimitory reason."" United'States Po'stal" S(/-,.vice.' . (1981).- ,Under Burdine; once th~,pl:lintiff presents a prima 
, Bd. Qj GoverriOrsv. Aikens, 460 U. S. 7li:, 717..,.718 (1983)faciE!:case, an irifereJ).ce·:of <;liscri~rhatlori arises; " The em-: , • • • - • - - '. . ' ,..!' ".. , ..;: • ~ ... ' 

'...
. ployer mu'st r.ebut tl1e infer.ence~ by: articulatillg a leiitimate 

.- :, The interpf~t;v,e mem'orandurrt on which" the pluraH(y relie'~ rii~kes '',nondiscrirriinatory ·reason for its, action:' , Thefinai burden 
/' , phiin tha~ "~the plaintiff, as in any civil case, wouid have the bu~den of pro\,. of"peh:niasibl),~howeyer,b~lorigs: to. th~ plaintiff.,', J}urdi1fe: 

. ing that discrimination had occurr'ed:" "110 Congo Rec. ~214 (1964). 'Cau
fu~kes-clear that the,"ultinjate burden of persuading thE! trier r j)led with its' earlier definition of discrimination, the memorandu'm tells us 

"of fact tha't the~deferid:int intentjonallydiscriminatedagainst ,thaJ the piaintiff~earstheburdeno'fsho~ing tha't loUl impE:1rinis~il)le rnotive 
the plaintiff remains' ~t. aU' times with thE:/plaintiff/' : '1d~,. at ' 	 ,"made a difference"in the treatment 'ofthe plaintiff. Thisjs'none other 

' than thetradition'aI r~quiremen~ -that the'piaintiffsJ:!o~ buiA~r cause,253; .,' See. also Bqard of Tnisteesoj Keene ',State, College v." 
, . ' .- - ~ ". " ..' -. " . . .. 

~, " ' 

. -'..-	 , . ' 



,..'. I 

",:.' 'v' 
_,'r I~~ '.r~. (~~ .'~. 

") , 
'..

2~ , OCTOBER TERM, 1988 
/~ PRICE WATERHOUSE p.fi,OPKINS - '289 

~. 

.--. , ' 

"KENNEDY, 'J., dissenti~g:' 490 U.,S. , 228 :~~mEDY;,J, (dissenting " 

(BL_ACKMUN:J. ".concurring). The plurality, rrtakes )w.at- ' derogatory" comrhen,ts 'about' bla~ks' in,i~ner~l'and Aikensiri 
:tempt t.O, l'J,ddr~ss this aspect of.Our cases. ", . 'particular.!' .460,U.' S., ,at'713-714,n. 2. 'Yet the Court' in 

, <- Our' .Opini.Ons 'make, plain that-Burdine. applies t.O all, iridi ',Aikens-'reitera:ted that {he'case, was' to be tried under 'the 
vidual,disparate-treatment cases', whether the.piaintiffoffers ", 'proof 'scheme-of Burdine. 'JUSTICE BRENNAN and' jU~TICE,
direct proof tijat: discriminatiQn motivated, the employer's ' BLACK~UN concurred tostr~ss that the,plaintiffcould'pr~vail
acti.Orisorch.O.Oses -,eheindirecf rneth.O~f .Of ,sh.OwIng'that the' under the.' Burdine scheme ~in either of two ways;, one of' 
, emRI.Oyer's pr.Offered:justificati.On is false, tl1;lt is t.O'say,' a' c-. > 'which w'as"dlrectly t.O 'persuade the court tha:tthe' employ:""
pretext:'See Aiken,s, supra;, at 714, rio 3 ("As in 'ariy lawsuit, , inEmt deCision "vas motivated: by discrimination. 460 U: S., -,' 
the plaintiff maypr.Oye ,his case by direct.Or sircumstantial 'at 718.': Aikens leaves no doubt:, that the so.,called '''pr~tE:!xf' " 
~vidence"): ,The ,pluraiity, is mistaken 'in suggesting that the , franiework.Of Burdine has ,be,enconsidered to provi~e ajiexi
plaintiff-in a so-called "mixed-m.Otives"case will ;b~dis~ , ble'cmeans 'bf ',addr~ssing, all.individualdispal'ate~£reatment

, advantaged by baving t.O, "squeeze her 'pr.O.Of into Bufdine..'s ' '" claims.'.--" :' ", ' " ", ' ' , " 
'framew.Ork.",Ante"a:t-'247. Asweackn.Owledged. in Me: , , Downpfaying the n.Ovelty. of its opiI).ion, tfieplurality claims ' ' ' 
, Donnell !Jouglas,. "[t]he Jacts<n.ecessl'J,rilywill vary inTitle to have followed a' "well~\V.Orn path" from .our pr:iorcases:' , 

" VII case!:!,':' ai1d'·tbesp~cific.atioll'.Ofthe prima facie caS~ ~et ' 'The' path !'flay-be welLw.Orn, butjt i~hi the, wrong forest. , 
forth there "is hot'necessarily applicable 'in every.:respect' to . " .The plurality ,again relies :()1) Title, VII's,BFOQprovisions,' ' 

, 'djffering factual situ~ti,.Ons.",4H 'U,S., :;lt802;n. 13., The "under which an. employer bears th~ burden or'justifying the' ' 
framew.Ork was '~nev:e'ri6tended •t.O be rigid,; meciianiz~d ,.Or ; ,'use of. asex,-bas,edemployment qualificatioIl;: See"Dotkaid 
l."itualisti~:'" ,Aikens;'f!u/pra, a:t715.,13.urdiiui c.OmperS the 'y:Rawlinson, 433U.,S.321, 3.32-,387(1977).' ,InJhe BFPQ: 
empl.Oyert.O cpme f.Omvitrd,with jts e)(planation-.of the decision contextJhl.s is a sensible, jnde~d ne<;,~,ssary; 'allocati.On of the , 

>an~ permits the pJafntif~t.O offereyidence, under eitlier 'ofthe' :burden;"for ther~ by' ,dejinition 'sex -is' the but~for ,cause of, 
"'16gic~(niet.hods·f6r proof ofdiscrilllination, "Thisis hardly a ,the Emlp~oymen£ decisi.Onand~'the, only p,tlE:!stion remaining,is' 
"fram'eworkthat confin~s the piaintiff;stiH less is'i't ~ju'stinca.; 

" > now the, empl.Oyer can justify, it.~ rrh~s~Irle 'is true .OfJbe 
'tibn for'saying that the uitirilate burden of proof ri1l1st be on, ',. 'plurality's' citati.Ons t() Pregnancy Discrirhination Act-: cases;, -' 

, '- the employeriil a mixed-mptives ca,se: Burdine provides___ari ..,~~ . ante,:-at 248. "-In ~uch ~ases" Were js n.O' questioIl" that, preg'
, " orderly ahdadequate way to pl~ce bQthinfer~ntial and direct. "nancY,wastl:tecause of.the disputed'a~tion. The.PregnancY, 
, ;: '-pr:oof before theja:ctfinder f.Or ,a 'determinati.On whether .int~n- , , ',DlsGr'imination Act and'BFOQ'caSestelltis nothing about. the ' 
" 'tlonf,iL disct.imimitio'n has caused' the, employment decision. ',' .:'case where the employer claims nbtthat a sex~based deCision_ 

, , Hegardlesl? o(the~character of tQe' evidence, presemted, we, ".' was-justified; Qut that the decision was n.Ot,sex:,based,a(all.. 
,,~ave consisteiltlyheid, tria1',:the ultimate' burden'''remains at'" , ' : Cioser anal?gies '~o the plurality's n'ew: appr~ach'are f?und ' 
~ntill1ef?with'the.phiintift" BU1Yj,iite, supra, at25.3~ ),',', -, . in Mt. Healthy C,ityBd:'.OjEd: v. Doyle.> 429 U. ,8;-274 (1977), 
Aiken~ illustrates the P.Oint;, 'There, thee,Tidence showed , 'and Nl1LB v; TtansporlationManagement Corp-:,462'U.~S~,

that. the plaintiff, a !Jlack man, was, far more qualified than. ' 393 (1983), but these cases were decided' in' different 'contexts. , 
,any'of the white appli<;antspromoted 'ahe£d of him. More Mt. Healthy was a First,Amendment case involving thefii-ing', 
imp,ortarit;, the testimony sboweq that '''the per!3on .responsi-·', ,of ateacher, and;Tra'nspoTtriaon Management involved,re- : 
:ble' for the promotion decisionsatissue:had ,madei1Umerous", 

. ~; ~ '- ' view .Of the NLRB'sinterpretation of the 'National Labor:Re
.' ~.. *. . y 

, ' 

,... .,l " - ". ",..., 
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KENNEDy,j" dissen'ting , 490U. S. " ' 228 KENNEDY,J.,dissentlng '" 
'< :.. 

, 'latio~s Act; 'The Tra~sp6rtatibri"1lfanagemen(decjsi6n :was " , J ' only a'limited num_ber of, employrrielit 9iscrhnihatlon,"cases. ' > 

" based blithe deference, thatt.he Cour't, txaditional(y ',accords , ,. The ,application of the new- scheme; furthermore,will.miike a' : _ . 
, _NL~B interpretations 'of'the statutes it ,administers.',S~e . ' d~fererreeonly,ina ;smaller=,subset of ,~~ses.' The practical ". 
" " ,,,' -", ',,' 

462U: S.; -at 402-403. ,N'either case therefol"e teIls'us why '. "'-' , i~portance',of.the 'bm:den of proof is the"'risk"ofnonpersua
, -th'e' 'established B:Urdine_ frainewbrkshould, n'o't:contiriue to': " . '." . sion;" and'the new system will make',a difference only_ where 

, c,/ g6vern the order of proof und~r Title VII.' '" ,1-; ,- , ,--: the :ev;idence is so ev~nly balanced thatthe ractfinder cannot 
, '--, -In contrast ~io' the ph.lrality,JusTIcEO'CONNOR,acknowl-~_ ',,: , saythat eitherside's explanation of the\:ase is "more Jikeiy" 

~'edges'that' the- approach -adopted todayois' a, ','<;lepartu-re from ,,  ". ". '" true. . This category',Will.-no't,include,eases in which,the allo:' . 
, the McD.on11:-eUE?o'Uglas staHdard."<' A1Ite', at 262.,', J\.ltl)oug~' ~', -:·cation~of'the. burd~n.of pr,oof will be'dispositive because of a , 
, ..: ,her reasons, (or supporting this departure' are not without . . "-completeJack ofevidence~qn-'the' causation issue; 'CfSum-' 
, _ force, they are ,not dispositive., ,- ,A's',,<TUST!CEO'CW-lNOR 'm~rs V. Tice~,33.Ca1.2d'80, 199 P,,2d'l.(l948) (allocatloh, 


-, 'states; the most that can be said ,with respectto the Title'VII- . of-bu£den 'disP9sitiveb,ecaus'e no evidence ofwhich of tiro ,-'

its~lf is that "nothIng in' ~he language, 'history';,'~rpi1rpo~e", , -- negligently fired shots hit , plalntiff)., Rather, Prtce,Wat,er-, 

Of Title VI Fprohibits adoption" of the new apprQach:, -Ante," .. ' .housewjllapply on(y to case,S in which :there .is· subst~ntial 

at 269 "(erriphasis added). ,,' JUSTICE O'CONNOR aIsoreli~s on, - ,e'vidence of nmance '-on an imp~rinissiblemotive; :as '-well' 

:anal6giesJroin (he common law c>f torts, other types-of Title: "'as ~videpce,from 'the' emplOyer that legitimate reasons sup" ,.' 

pbrtedits acti9n;" -?,', "', ,"', .' -- :.',Vp,litigation, arid ou~ equalpr~teciion cases~ , The~e analo .', . 

gies demon!?tra,teThai.shifis .in.the burden of proof'~re not- " ,,-Although the '~Pric~ Waterhouse '-systemis n-ot for eve'ry 
,-unprecedented_ in, the law ,of- torts" Qr emplQYment~dlscrim(~": '~case; almost ,"-every 'plaintiff 'is certain '.to. ask for, :~', Price 

'~,nati(m: ' Nonetheless, -I believecorttinued,adherence -to the .' ',Waterhouse instl1;lction,pethaps ori the basis of ~~'stray re-
B1..crd{n~'framework is more, consistent 'with the:statuto'ry ' . '~ark!?" -9/oHle~- evidence of discriminatoriartiIJ1us ... TriaL 

--inandate.', Congres~' ihanifestconcernWith pr~ventingi~ . and' appellate courts will-therefore be C saddled, with :th~. tasl.<·c 

'position of liability, in '~ases \Vher~ ,qiscriminatory animu~ did' , . ,ofdevel9pirigsta~dards for 'determining wh~ri to apply the '. 
not actually caus~'an'adv~rseaction; see antii,~af 262.(opiriion ,burden ,shift. ' One of -their new tasks. will-be' the ,'genera:- .. 

"ofO'CONNOR, J.),' suggests ~o methat ailiffirinative showing : ",' ,tion of a Jurisprudence, of th~ In~aniri'g _of "Sllbstantial fac" 
!~....• ' __ ::'of causation S"hould be :required .. And the mosCielevanfpor~ , -~tot." Courts will also be- requiredtor,nake"the often ,subtle . ' 

tion of th~ legislative history'supports just this' view. ,:Se"e ~... c ,and'~ifficul! 'distinction-Cbet~een, "dir~ct:' :~nd:'''iridirect'' 'or ,': 
, " 'n;- 3~supra.' :The limited' benefits th~t~r-e likely to Qe pro- . ,"circ-qrnstantial" evidence.-' Lowercourt~i-long have had diffi:.. 

duced " by today~s innovation come . at, the sacrifice of clarity' "' ,,' '. ," :"'culty applying :McDonnell pour/las and'i3urdine. ", Addition 
/'~nd ,practical application ..' ' • ' , " )..' . . :6f a'second: burden-shifting' mechanism, :Jh,e' application' Of 

, , The,potentia:lbe'nefits of th.e·rie~ approach, in my vi~w,' ar~ which itselfd~pends 6)1 a&sessmentof.credibility and a defer-. , 
'c:overstated:, First, the Court' makes, clear that the_ Price' min"ation whether evidence is sufficientli''direct and subs.tan

.' 'Waterhouse scheme is applicable only,ifr those cases\vhere -:,,- ,c, tial, is noflil.<ely tpIE~nd ~larity:'tothepro~ess.[-The pr~serice __~ .' 

, the plaintiff has produceddirectand substantial,proof that' an . or" an existing burden-'shlfting mecbanism'distinguishes ,the,' ',", 

. impermissible' motive. was 'relied upori in making the decision: -'indiv:idi1~l 'disparate-treatment case- from "ihe tort; ,dass-' ' 

~tissue. :The'burdenshif~properly,wiIl be found t~ apply in ac£~pn:discri~ination" and equal prot~Ctionca~e~'onwtIich ' ' 

._/" 

" ... ' 
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"" 
KENNEDY, J.; dissenting. '490 D .. S;' 

../ . 

JUSTICE O'CONNOR reli~s:;The' dist'in~tion 'ma'KesJusTICE> . 
WHlTE'sasserli9ns that,otie'''t1~edlookonly to",Mt.·HeaUhy· .; 

.,ari!i' Tra'tpsportation Managemen't ~oresQlve 'this case, ,'ane! . , 
'tl1atour,Titie VII cases in thisar~aare ''In;,lpposite,'!'ante,, at', . 
258i 260;atbesthard:to urtderstand.' """', .. 
,', C~mfusioil in theapp~icaiion,of dual burden:~hiftingmeclia- .' . 

'mi(3mswill.bemost acutein'G:ases"brought undep42U:'S; C.' 
" ,§ i981'o~~he A.g~Dis~riininationinEmpl?Yment Act (ADEA)" 

where cOl.lrts~borro'Y the Title VII lorder of proof forth~.'con: ' 
"duct ofjUry,trials.', See,e, g.,-Note, rheAge;Discrirriihation 

in Erriployment Act of 1967,and Trial by Jury: Proposals for_ 
'Change,73 Va. L;,_ Re·v.601 (1987) (noting'high reversal rate 

"'c!lused by'use of.Title VII.b'ur-den shiftingjn ajury setting):' 
'. :perhaps such cases,.in the future Wiil ~equire a bifurcated' 
"trial:with,~hejury retiriiig' fWs~to make thecredibilitY'1ind~ .. 

/ ,_. ings necessary t~i'de~ermine whether theplain:fiff has proyed 
,',.' . ' that' an~ iriip'E:!iinissihle factor,played ,'a- s~bstantiat .part,in the ! 

-.' - C\ecision, and later hearing evidence on the "same decision" or , __ ' 
'!'pretext" iss,ue&. '.,Alternativeiy., perhaps the trial judge will . 
"haveth,e unenviable task' of formL.flating a singl-:ejnstruction ' . 
. for the j~r.y,onalFM the various burdens potentially ,in'volved ". 
,in.thecase. .., " . . " , _"',' " 

I do not' ,believe the ,minor' refinemient in Title VIl-proce': 
dureS~'ac'complished bytOday"~ holding canjusHfy~the qifflcul

, ties tha£will accQmpany it., .Rather, I "remain confident that, 
,the McDonnell'Douiilas.framewQrk perrpits the:pl~ihtiff mer-: 

. :;iting reliefto'demonstrate intentiorial discrirriination.'~ ,Bur~ 
(line, 450 J.L S:-, at 258. : 'Although tlje' eirtployer do~s not 
~l:>ear',the blJrden,ofpersuasion under- Burdine,- it must offer ,-,~. 
'cleaf and reasoriably specific~e;isoris for the~onteste-d deci~' ..' 


., 'sion,'a~d~hasevery incentiveto pe~suade ~he,t~ier oHa~tthar: '_ 

~the'decis~orl.w~s:la'\VfuL~ lbid~ ,',Ii\lrther, the suggestion that' :
.. 
th~'~irlp19y'ershould bear the blirden ·of persuasion due to s:u

_" perioraccessto evidehccl has little force 'in the Title VII con~ 
, ~ . text., \yhere the liberal-discovery 'niles available to all liti t, 

, gants areSiJpplemented by EEOC investigatory - files. . ;Jbid:',. 

....... 


.'" ) .". 

c' ,.PRICE WATERHQUSE-v, HOPKINS:

228- . KENNEDY,J.;: dissenting , 

In sum, the Bitrdip,e framewo~k provides-a "sensible;,orderIY'~~' 
way. ,to' eval~ate th~ evidence in light of common, experience 
as it bears ,onthe critical question ,of discrimination/' ,Aikf!!nB ,_ 
460 n.-s., at715, and it'should continue to' goverrt-the ordei, 

:of proof in Title VII disparate~treatr:i1ent cases'.4 , ' . - , ~ '. . '-- . - .~ , 

i ur' 
,,' 

'The' ultima'te qliestion iiI ,every it:ldiv.jduaiqisparat~
treatment case is whether discrimination caus~d thepart.icu-:- ' 
iar decision 'at issue. :'Someofthe plurality's cOI11mentswith 
resp~ct to' the District Court's ftnrlings,inthis case, however; .' '. 

, are-'potentially misleading .. ,~Asthe pJIj'i,'ality, notes;, the Dis-:-., .. 
trict Court, based its~li~bili£y' determination on ,expert evi~ 
dence.' that some. :e\ialuationsof respondent Ilopkin:s were' 

· based .oil unconscious sex . stereotypes, 5 and on thefacttnat. 
I . '. '. '. ~ ; '". ( 

'The'piur~lity, states th~t it disregard~ the special context of affirmative 
action: ' 'A~te, 'at 23£1', n.,3. :It is not cleat: that'this is possible. ,Some 
courts have held lhatin asuit'challenging:an affirmative-action plan; the, 

· question of' th~, plan's 'validity lleed' not be reached unless, the _plaintiff, 
.shows'that 'the plan was a but-for cause ,of'th€!-a~verse decision; See 
,McQuillen v. Wisconsin Education Association ,Council, 830 ~: 2d 659; , 
· 665(CA7 198'7),cert:'de~ied,485 D.:S,9i4,(i988): .Presum~bly"it,will be . 
easier'for:a plaintiff -to show. that consideration of race or sex pursuant 
an affirtnative-action'pl~n 'was 'Jlsubstantia! faCtor in' a decision, and -the, , 
court will need to move on to the,qilestionofa plan's validity, Moreover, . 
ifthesti:ucture of the burdens of proof in Title VII suits is t(rge consistent;" 

,<. , as :might be expected given the identical staiutoiylanguageinvolved, to

~day'sdecision suggests that'plaintiffs'should n.o longer bear the burden of 


.' -showing. that affitrnatlve~action plans are illegal.~ ~See John,<;(;n.v. l'ransc 

, piJiiationAgency,SantaCla'ra Cou'lity, 480'.u. 8.616; 626...,627(1987); 

, 'The plairitiff who engages the services ofDr,Sus~n E'iskeshould have. 
po trouble showing that sex discl,'iminatiop played apart'inany decision, ' 
PI'ice Waterhouse chose 110t to object ,to Fiske's testimony, and at this 

,late stage we ,areconstl'ained to accept it, .but I think the: plurality's en
',thusiasm for F'iske's conClusions ullwarrimted. 'Fiske purported'todiscern 
"stel'eotyping in comme~tst~at were .gender neu;:~al-=-e, ,g" "o'verbearing, 
and abrasive'~ -:-withoutanykilo,wledgej)f the ~c/I!ments' oasis ,in reality 
l')nd . without' having met the speaker . or subject. "To ariexiJert of-Dr: 
Fi~ke'squalifications, it-seems plain thittno woma)1 ~ould be OVer9~!iring; 

, I arrogal1t " or abraSIve: any oBservations to that· ~ffectwouldnecessarily 

" 

i--; . ',' 
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'. KENNEDY, J,', dissenting 490U: S. 
• • • I , ,. 

, Piic~: Waterhouse failed to' disClaim reliance on these c6fu-' 
, ,,' ~ents'''\vhe~ iLc~riducted the, pa;rtnershfp' review. ~ The Dis:., , 

, tdct ,Court also"based liability onP,dce Waterhouse's .failure,' ,", 
,	to"rriak~\partne'r1?sertsitiye, to. the dangers [of~tereotypi'ng], 
to discourage comments ,ta1nted'by sef(ism, ~or' to investigate " 
co'mrhentsto determ1newhetherthey wereinflue~ced, by ste-, 

"reotype's.'" 618F.8upp. 1109,-1119 (DC 1985): ':, :, ' 
,~ Although the District Court's, version of Title 'VI(Ii~bility 
is in1prop~r under any of today'sOpinions,' i think' it iinpor":,' 

, tantt.ostr¢ss that Title vi~ creates'no independent c$.use of:-, 
acti~m Jor sex stereotY,{>ing:' ,Eyidence' of -use by' decision-, ' 

-makers of sex stereotypesjs, _of course, quite relevant to the 
'-, 

• question, ..of 'discriminatory intent:'" )Theultimat~ question,~ - , 
howeve:.:,:is wh¢ther diScrimimition ,cause,~", the plaintiff's :, 

,harm. "Qurcases do nqt support, th~' suggestion 'tllat' failure~ , 
=< to,~"discUlim-relia.nce" on, stereotypical, comments ' itselfvio-: , 

lates'Title VII:' , N~ither do they support creatlol)qi a ,'.'duty, 'y' 

", ' to:s~nsitize;'~ :,Asthedissentingjudge inthe~'Court,or-Ap::: ' 
',,' ,peals' observed"acceptance, of sl~d:t theorie's ,would turn Title,' 

'VII ~~frQm a prohibition of discriminatory conduct into' an 'en-, 
; ',gineforrooting out sexist th'oughts'."': "263 U. S. App:D.~ C. 

-:,:321, 340,-:,825F. 2cl458, A77 (1987r(Williams, J. ,-disse'niing). 
, ~mplo)'-ment discriiniriation~claims require'factfinders .to
~make difficult and sensitiveqecisions. SOInetimes this may 
mean' that no 'fi,nding. 6fdis~rinilnationis justified even 
tnough a qualified employee is'passea over by a J~ss than ad.:, 
'mir~ble ePlployer;' ,In 'other' cases, ,Title VII's' prote~tiohs, , 
"properlyextend to' plain'tiffs.whoareby no, means: m9d'elem<" 

,'ployees." . As ,JUSTiCE BRE'NNAN 11Ot~s,' ante, at 258, ,courts 
'do not, sit' to-determine whether ,litigants are' niCe'. ' In this ,,:'
-. . 	 ~ '. - ~ . '. ~ 

be, ,discounted ,as the product of st~reotyplng:' If analysi~ like' this is ,
,~to prevaJ{ in federal cour:t!1, no employer can basea!lY adverse action a~: 

... 	 tO'a,woman on su~h attributes,":'263 U. S. App.D;C. ~21,340; 825 F; 2d 
458.,477 (1987) (Williams, J ". dissenting). Today's ,opinions cannot be read 
as requiring fac#inders toeredit testimony bas!;dontPis type of analysis .. 
See also ante, at 277 (opiriior of O'CONNOR, J.). ,:.:,' ,-, 

" .'" .,~ ~: , . 
,(' 

.: ~. --~ ,"' 

'(- . 

, 

, PRICE WATERHOUSE v. HC~IKINS.:· 
.. • '.' j • L 

228 	 , 'KENNEDY,' J .,dissenting:, 

.-' CaSe, Hbpkinspl~inly presen.ted a strong case ,both of her-own 
professional qualifications ,and 'bfthe, presence of discrimina- ' 
tion in Price' Waterhouseis. partnership process~ 'Hha. the 

'nfstrict' Court' found' on this'record that'sex discrimination: 
;, 'caused the adverse decision"I doubtitwi:nild hav~ been re

versible,error'.," 'Gf. Aikens, supr~.. at·714,-n. 2, ',That 'de~i-' 
, "sian was, for 'the finder ,of faCt, however, and, the Distiict . 
" 

Court.made plairi~ihaLsex dis~rimination was-not a: but~for 
" ~au~¢'o(the decisjon to place /Hopldns'. partnershiIJ" cflnc\j': 

dacy on Qol&" Att~mpts,to:ev~4~, tough decisions by er-ecf 
"ing nov~l theories of lial?ilityor inultitiered systems-of stlift,~ 
ing .b~gens:~.u:e,misguiaed: ,; - , '-/, ,', 

.:" 

.IV < 	
" 

" 

o 'Thelanguage'-~f,Tjtle Vn~1}~ ,our'well-c6nsideredptece~ .,::, 
.dent.s ,requi~,~e (his .plaintiff '. to' ~establt~h. that the, _ded~ion ' 

", 	 to place' h~r candidacy on holg ,was made "beclluse of" sex., 
Here the DistriCt Cohri fouild that 'the "comments of the'indl-' 
vidual:parlners 'and the expert evidence:'ufDr. Fisk~ do 'not . 
prove all int~ntiQnar ~isctiminatory :motive 'or ,pu~pose/"618: 

:-, ,F. 'Supp." at 1118, al)~_ that -'~[~]~cati8e plaint#f'has"con:.,: 
, ' .,,' ,sider-able -problel11s' dealing Withsiaff and peers; t~eCourt 

I. cannot say that she would have beeliele~te~ to partnership' 
jf the Policy Board's 'decision had 'not ,been tainted by'sexu- - , 
:ally' based, ev"atuations," ,id., 'at 1 i20. . I{opkiris thusfailed' 

'/ 'to me,et~the,requisite'standard ofpro6f after afull tria:!: . I-~'f •. 

" 'wouid~rel)1ahd the' case for entryof judgment irdavqr ofPrice 
'~' ,', " Waterhouse. ' . . ' 

-,. 
", 


- ? 


'( 

,', 

'\ 

/ 

.~ t 
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.syllabu~ 4!I((U, '8. : (i42 , Syllabu~ 
J 

the absence or' nii~ol'itiesholding ~u~h ;kiliediob~' reflect::; a dearth of 
~ARDS CQVE J)ACKil~iG~Co,! INC., ET AL. , qilalifie(i :tl~nwhite:ar;plic~llt~ fOI'Teal;on~ that ~~I'e nbt petitiDnel':';' 'fault. A'rON:iQ 

, With I'e::;,)ect to the ullskilled TlOl1Canilery,jobl;, ul;iong ilS thei;e are 110 . E1' At. 
r" """,,, 

, , 
~U1'I:-i~r~ o;~, pnldices deterring'quulifie({ ~onwhite~ from/apply'ing; the 
',~mpJoyel"s :;electiDn \flechanisnf.lwobtlbly <1: ,isilOt have a di~p!lrilte im.'CERTI()R'ARfTO THE UNITED STATES COURT OF APPEALS FOR 


"THE, N'INTH CIRCUIT ~ , 'Iniet on mi,iioritlel; if the percentage of ::;electt:::d nOllwhite a,jplic<lI1ts 

~- ,. , 

:-;ignificuntly lel;8"th,ati the',pel'celituge of qualified nonwhite applicantl;, 

No., H7~lHH7.~ ,Argued January ~R, IHHH~ De~ided june 5,'lHH!) , ,:\Vhet'e thi.s'il; the .cul;e;the percen!.ageof nOl1wllite,workel'l;fo!Jnclil1 


othel' po~ition::; in the employel':s'laborforce is irreleyalit to,a pril1}u fade,
~lt,peti~iOi1el':-;' A.l~u:~k,~n ~<ilhlOn C,"nllel'ie~~lI:e 'oftwo gen~l'a; t~pe~: Ull
::;tatisticaldi::>parate-impact c11~" M()reover, ,il;ol~ting ':the 'cHllIlery :-;killeil' ~~c'unllel'y, jQb:-;" on. the; call11el'ylinel;, which twe fille'd', pl'edomi~ 
\~Ol'Ker,;, al;.t~ pot~n~iallabol' f{)l;c~ fDr ~nl;~ille(r non~amlery job~ il; bo~h'; miritl,V by n'0I1\vhite,;; und "nohcuimer,Y job~," mo~t- of'which are cI~L."l;ified'· :- ~ 
too broad7'becausethe majol'itYD(c'annel'Y wOI'ker::; .did nDt::-;eek l1on--"'a:-; :-;kil!edpo~,i(jon~, undfilledpre<lo!'l1inantly' ~ith white wOl'keril, and vlr
cantle'j,y jobs-<llld too 'nal'l:ow ~be~a~ll;e there' ;li'~ ,m~m~y 'qllalifie(lpel'~'..tually ;111' of~ w,hich l)ay moi,"; th,~n'cannei'Y' po:-;iti,on~. ,Re;';pondent,;, a 

.. , ,,;onl; 'in the l'eleirilllClabOl'm,lrket'who 'at'e not'cannery workel'::;'. " Under.,, cliu,:-;\of 11i:mwhite' canJ~elW worker:-;at peti.tioncl"" faCiI!tie~, filed '~uihn 
,theCollrt:<jf 'Appe,iil;',m~tho~~1 ofcOIl1'i)adl;On; ~ihy ~~p'loye'rhaving'a 1'(1- 'th~ bi~tl"icf COUl:t under,Title VII of the CivJ,IRight" Act of 1964, a~leg-

. ',ing;"illt(;/, alia, th~lt vill"iollS orpetitiOlH~n;' 'hit'ing/pmmotion ptactice:-; ,dally imbalanced :-;egment of itlS work force cbl1 ld'be haled illtD court 

wel.e:I·e:-;jj'ollsiblt! fOl' 'th,e \~ol'kforce~~ r1lcialstrati,fication a11d had denied , . , made -to undertake the eXI)ensive and time,consuming ta,;k of defending' 


thememploymenj ai; il0nc~nnei'y wOI',lI:erson the basi:-;,ofl'a.ce. The:Dil;-' -the bUl;iness ne~el;l;ity :of its :;.election"inet.hodi-;, Fbl'-manyemj)loyei's, 
, tl'ict: Court'l'ej~cted ,rel;pim<ientl;' cI!liiri~, finding, 'amongothel' ,thing'~, t~e onlypmcticabieoption woulil, be th~ adoption ,of l'~ciaVquoHl~, v,hich 
..thaf nonwhite wUI'ker:-; wel'e overrepl'e!iented incanl1~l:y .iobl;bec~lUl;e ha~ bee,h I'ejected oy thi~'Coul'tal1il'!:iy Gongr'es::; iii"<!raning:ritie VII. 
' ma!iy of thl)sc' jobs were filleclunder i~ hiringhilll agl'eemei1t:with' a pre. , The Court of ~P1jeiihr theory 'also' fla'we(\' because, ,if-minoritiel; 'are 

donljnimtIy nOllw~ite IlniOll.' The~pur(of Ap\.lea!i; ultimatel,v. revei'~ed - 1,- '- ,overrePl'e~ented,:in e1lJ1nel~y .Job::; by vit~tue of.petitionerl;'hayilig 'COll
iil peltiilent )mj't, lfoi<Ii.ilg, 'i/ltel~ at-ier, that re~pondeiltl;hadn'ulde out'a, tr1ict~d withlqil'e<iominantly nDnwhite uqioll tD' filt thg~e' pOl;itlun< al; 
prima facie,c!ll:'e of di~pal'at"; impact iilhir'ing foCbotft l;kilied and l~n- the Di~trict Court found, petitionei:s 'could eliminate re::;pondents' pri~a 

:"killednoncannet;;y.job;;, relying ~olely on I'~~pondents~ ~t..iti:,:ticl; ~howi'lg , ,fude ~ilse l;imply byceu::>ing to u;ethe union, with(J/f.f. makiug ail!; (:j,.(llIn(; 
, ',a highpercentilge of l1on\vhite w,ol'kerl; i~ ,eal1riery j~b"al.1d 'n low per- . ~'I~liaf.~(lel;e;' in their hiring pr'actices for thenoncannerYi)Ol;ition~ ~t il;su,e. 
" cel1t~ige of.~u~hwoi'kerl:':in nOllcannei'y r)o;'itioll'~. rhe COlll:t also co'li~ , Pp,650:='()55.: ' , ',. ': . , 

eluded that once 11 plailitiffcl,i;;~ I{m;~;;hown di;;pm'ate'imp<;tct'critl~e(\,by , . :2, On'reman(i fOI: adelermination whethei' the l'ec{)I,d \vill l;UppOI't· a 
~pecific, identHlable employment practice::;'OI' el'itel'itl:the~urden ~.hiftl;' i facie dispat'~{teciinpact'e,!"e on ~ome ba~is other than the radal <lil;: 

.-","the employertopl'Oye the challeng~dpractice'~ busil}es,; necessity., ' ',parity b~tweeri cannel'y and nOllcimnery .W"l'k~r::;, a mer~ sho~in,g th.it
Held:'" ", , , . , ' , ',i ' .' 

nonwhite::>, ul'eundelTepi'ei:iented irdhe at~if3ue jobs,ill a mannel', that i8 ' 
'1. The'GoUl:t of Appeall;'eri'e(lilll:~t1ing th,if:a eofupal'i~ol1 of the aCCel)tableun<ier tft~ ~tal1(l~;'iis set forth ,herein will not alone suffice, . 

pei'cej1t;lge of call11ej:y wod<el's who are tlonwhite' and 'the pel'(;'entageof R~th~l': ,the' COUl'LS below must' al~o i~equire: ,<\IS patt ..of l'e~pi.)l1dent~~";.-

nonc'iiilllery wOI'ke:r~, w,ho'a!'e nonwhite make!,; I)ut 11 p.l'iinil facie prinlU facie'/ca::;e, a demonl;tl'~ltioll that the statistical dispm'ity' com
cU::;p1i!,;Jte-illlP11ct cal;e. -Rather, the proper comf)iu'il;bnil; genemlly"be-, ' 1;lained 'onl; the reilult of.one 01' more of the emp\oymentpractieel; I'e- , 
tweenttie l:ac{aL corl1po~ition of the at.:is>juejobs' and the l'aCinl'com- ' spol~)(lei-lts"U!'e attacKil;g hefe:l;p~Cifically ~howing.tha( ea!!h',ch~lllenge(l' 
po"ition~ of 'the qualifieclpopulution' iil Uje l'elevant~,labOl,n1<ll'k~t., P",lctice hilS a~8ignificant\y'di::;panite i'mpact .on, employmt:mt oljp~I'turii~ , 
HazelIl100({ Scl/oo/Dist. v:'UiiifedStafe,~,48:3 U, S. ~HH,: 30H;' , \\lith I'e tiel; fot' white~nndi16ilw,hitel;; , This l;peCiflc caul;ationl'equirementii-: . 

~ ~...~"pect'tD t,he ;;kill~('lnoil~mliiel);}obl;~t l::;ime;the,eal1l1ery~VOI;k force in liot. ul1dul,y blli'delll;o~e,l;ince, liberal di~covery' 'rllle~ gi,:e plaint,iffs ,> 

" 'Iio ~'\\'HY reflected the pool of qiwl(figd job appliciint::> 01': the, qlllli(tled ' bl:91id, accel;l; iD employer;" I'ecords, and since employers .. falling within 
labor force p()pulation, 'Petitionel's' selection methods, 01' ,employment the'scope ofthe U,niforl1l'Guideliile~ 011 Employe~ Selection Proeedlll'~;' 
pl'actic~s CHnll?t~be ~aid.to have had. a disparate irilpriCt .on nOl1white~ if mUl;t maintainrecor(\::; dil;clo:-;ing-the impact of te~tl; and selectiOll pi'Dee,. - " ,,- ;' . .. - .' ~, . .~ ~ ~ 

/' 

',. j ..",
,I 
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dure!; on el!1ployment opportunities of persons by:id~i1tifiablerace, selC., , --:' JUSTICE WHITE delivered the 'opinion of the Court. 
or ethnic group. Pp. 656'-658.," _ ,,' , 

,"j .' , ,Titl~ViIof-the' Civi1,RightsA~t of 1964, 78 Stat. '25~3;as 
, 3. If, 'o~,remim,d; respoildentsestabhsh a'prima facle disparate;impact,: 

i amenaed,.42:U.~S.C~ §'2000e etseq:, ~akes. it i:m)lnfair'~ro'cise withre's'Pect t6ariyofpetitiC:meri/practices, the burden o(produc': ' ; : 

ing evigence of a legitirrlaiebusiness~justific'ation for tho~~ practices ' i· 

ployinent practfce' for: an' employer to' dis,criminate' ,~gaii1st 

shift, to petitioners; but th'e burdell of persuasion' will' rem-ainwith're- , J - , , any indlvidiuil'wIth respect-to hiring,or the terms:aild:condi: 

spondents at"all times. This ,rule ci:mforms,with th'eusuaLmethod 'for' :' 

\ 

• tioil of. employrnen~because, of such individ1,lal's race; color,' 

allocating, persuaSion and. pr9duction burdens :ih-the federal courts' and 
 religion:; sex;ornationaJ origiri;'orto limi,t;. segrEiate, 'or,clas- ' 
with the, r!lle lndi1lparate::treatmentcasesthat the <plaiptiff·J:jeary>. the' sify his.e'mployees i;n '.wilYs"thatw6u.l(:l ./adverse.1y affect, any 

" I burden of d{sprovingan ernployer's assertion -that the adverse employ
/, employee' because of ,the employee's race,.,cQlor,. religion;sex,ment'practice; waS based solely ~i.m a' legitimate, ~etitral consideration. 

See Texas Dept.o.fCi:nnin'l~n.ity ':Affairs. y. Bu,:rdine" 450 U: S.,' 248, 'or:nationaloi'igin:'1 § 2000e'-2(a)~ (;riggs y. Duke PoWer 
256:"'258. " ,To, th~'extent,that some o(this,C()urt'sqec,isions speak of an Co.·,~40ltJ: S. ,424, 431(1~7;1): .~onstfued Title VII,topro~' 

" employer'si<lJUroen9f proof" with respect ,to the b~sin'ess justification~ , scribe' "not only, overt di~crini!nat1on but· also practices, th'at . 
defense, they should be uriderstoodto mean an employer's burMnofpro-." . , .:, are fair: in formbut(iiscr.im~natoryinpractice."·::Under tHis' 
duction, notpersuasion.

c 
Even if respondents;carinof pe~suadethe trier' "

basis fo~ lia"Qimy, which is kno,wn as' the""~~sparate-iinpact·.'::of fact on thEdiuslness necessity question; they may still prevail by c~m- ' 
!: " theory and which is iriyolved in this· case, :.a,faciallyneutt:'al, "~ing forward, with alternatives that, reduce tli~ di~p~rate impact.ofpetic ,- _." ".:- .,"- . ..'" 

. tioners" cllrrent practices; prQvided'such',alternatives are 'equally effec
,tive in 'achieving petitioners' legitimate ,empioyment goals'in light of th~ ployment A,d~isory Council by Robe;i E, Willi~ms,Dongl'Us S,M~Dow;il,; !' 

!-,"altermltives' costs ahd other. ~tird~ns. ~P: 658-661'. ' , and: Edwar,d E. p'OttfJr.' , ,".'. " ' , 
, Briefs' Of·amic~ cnria~ urging affirmance were",filed for the A!TI~riclln " 827 F. 2d 439;reversecl and remanded.' ,'-""" .~ 

, Givil Libertjes Ul1ion et at Jjy .Joan, E, Hedin, /sqbelle KqIi-Pilizle'r, and",,'" , > 

joll1! A Powflll; {or th~ La\\,yers' CommIttee for CNiiRights ,Un'der -Law c
WHITE, J;, deiivered, the opinion of the"Court, inwhich:REHNQUIST; by Nicholas DeR,/f.atzenbacl/;, Al6:ri E.' Kmns;, 'eon'rad Harpe'r,Stun:rt .J:" 

, 'Cd~, ando.'CONNOR, SCALIA, ~iid ,KENNE-D'y;,JJ.,join~d:· BLACKMUN, Lan,d;' Nmman R.edlich, Richa'rd, T.. Seyiiip1tT, !ind ;(ame,sC; ,Gray, J~,~;fo~ ,i., filed' a-dissenting opiniori; iil, 'whj~h'BRENNAN ~na' MARSHALL, i JJ., the N atiol1al Association f01: the Ad vancement o(Colored People by Grove~ ,
j~ined, post, p.661. STEVENS, J:, filed 'a d,issenting'opfnion, in which' :G,Hankiiis andA~fred WBlnmrose.n; and forthe,NAACP Legal Defem;e 
BR~NN~N, MARSHALL, and BLACKMUN, J'J:, joined, post, p. 662. ,.:' and Educational Fund; Inc., et aL by .Jnlins LeVonne Cham'bers,Cluu'les 

, " ::,:Stephen Ralston; ltmi,ald L~ Ellis,' Bill~Lann Lee, f.at',;ick .0. Patterson, 
... Do~gla,i~M. Fryer argUed the callse~f~~ petitioners': " With : Jr,; TheodoreM.,Shaw; Antonia Hernandez, andE::RichariJ:Lal'son. 

, hini on the briefs were ' Douglas M: Duncan and Rickard L. ,", ClinfBblick/Jemld L',Hill; and MaI'k.J,Bredemeie?' filed,a brief-f~r 
PhillipS. '_ '- , '." -," ,.,h' . ,'. Center for Ci"il ~ights ,as A.?I~icns: Curiae.-. ' , ' . , ' 

Title 42 U. K C.,§2000e-2(a), provides: " , :' ,: :'Abr.a1iq,m!1. Arditi argUed 'the catise~and filed a brief f~r 
,;'(a)' It shall, b~:an unla~iul i;!mploy;nent:p~actice for an .einployer- ~ respondents. * '-". ~'- /,' 

-. "'(1) toJail or refuse to hire or to dischal:ge any indi~idual,or otheiwise,
'. ~o :discrlm~riate ag~inst any indiyidual.with rpsp~t to hisc<!mpensatiOri; 

, *Briefs o[rnnicicnl'i[Le urging Teve'rsal were filed for .the United States :,', , ,terms, condltiom~, or privileges of employment;. because of suchindividuaI:s. 
, : by .so'licitor Geniwal Fried" Assistant Attorney General Reynolds, Depldy :race" color" r~ligion,: sex;ornati9naforigi~; Ot; " , :, ," " :,' ,,' , 
',Assistant..Attofnelj Ge1uiral Clegg, Richard G. 'Tarant"o"Da·/Jid.K. Flljnll., , "(2) to Iimit,~segregate', or classify' his employees or applicants for em
. and-Lisa. f Stark;.cor"theAmerical) Society "for Pe~sonnel Admirlistr~tion ployment'in a,ny way whichwould'geprilieor tend to.deprive any in.dividua'l . 
by'Lmvrence Z. Lor-be;' anq Y.,Robert. Kirk; Jor the Chamber:6f Commerce,. ' of: employhlent 'opportu)1ities or otherwjse 'ad~ersely, affect his status asari " 
of the lJnited States by Gle1I,.D, N(l,gel'; 'Andrew ~. . K/·amer; David,A:, ,: " ,_'emploYE:!e, because ofsuch individual's race; color,religion, sex, or national, 
Copns, Pat/'kia A. [)nn1Z, ahdStepheri.,A. Bokai;and for the EqualEni- , ,'origin:" ';' . 
. .:~ . . ,"' .". " ',1' 

:. 



, '/ 

~ 

" 1 
' " ,~(j OCT'ORER'TERM, 1988 ,WARDS.COVE PACKING'CO;v, ATONIO (j47 

#~ ~: 

,Opi~ion of the Court ' " 4HOU.S. 
 642 " 9pinion o(the Cd~rt,'- \ 

; " 

empioymentprac~ice, may'be,deeJ!led . violativ:e of Title VII re~son; and because'_the canne~ies 'a~elocated i~ remote 're~' 
, without evidence of the:employ~r'sstibjective inte'1)t tQ dis-, ',' ' "gions, ali wQtk~r8areho~seda.t the c:lnnei'ie,s'and,:haye th~ir 
,crim.ina~e, that is' requh:e~'ina "dfspa.rate~treatment" ,cas,e,. meals.,~n company~owned mess'h,alls;'- - " ,'- ~ ~. , 

,::'Jobs-l;1t. tlJe cannerIes ur.e 'o(iwo genel'aftypes: "cannery' 
~ " , 

i ',' l/ .." , 

jobs"onJ,hecann~ry line"which are ll~~kilIedposition~;. a:nd' 
,The 'claims 'befor~ us are djspatate-imp~ct claims; involving', 

;:.. 

. "no~cannery 'jobs;'" which fall ,into a variety, of cla,ssification~~ " , 
the~mployment practices of petitioner$, two ~Q'inpanies that,: iI--:.' : .Most' n,oricannery' jobs' are classified ,:as -, skilled positions.:j 

, 

operate s'almon canneries in remote, and" wjd~IY separated' 'CarineryJobs ar;e filledpr~dorriinant1y by-nonwhites: Filipi': I,
'areas of Alaska:' ,The canneries': op'erate, only duririg the nos-and AlaskaNativ'e~. The Fiiipinos are.'hjred through, 
salmonruns:in,the ~l,lrrllnermonths. They are inop~rative' , " 'Ii,' " and', di§patched by;, Local3,7 ',of the International 'Longshore

, and~ vacant for the rest ofthe y'ear. In: ).\'lay.or,Juneo(each, ri1en~sand'Wlire}lOusemEm'~U.nion pursmint to ,a' hi1.'ing' hall" ' 

.• agreement: with the locaL' "The .A.lliska Natives primarily re-, 'year, 'a few we-eks beforethesalmonrtins,begin,''Workers ar-' ' side, in,villages:near:the 'remote cannery locations;· Non;' 
operation.~ Most of these'workers pos'sess a variety of-skills.' 

,~ , .riye' and..:prepare the eq~ipment and facilities' for thecanriing 
-c~ilnery'jobsa~efilled with ,predQminantiy, white wor,t{ers, .' 

'Whe'i{salmon runs' are a:bouttoPegin,t}:le workers who<will.' ~, who are hired during the winter·months from~ the companies:, ' 
operate:,Uie.cannery linef3arrive, retn'ain''islong as there are "offices~lnWashing1;Oli and, dregon." ':'"Yittually all of the,~on.: 

_ cannery jo'bs pay,more-than canneQ<; positions., The:'pre-~ ,fish to can; Jt!ld"tnen depa:rL" Thec~nneries ~rethen clos¢d 

down,' ,winterized'; ,arid. left vacant until the, n.ext spring. j' :. ·~dom,inari~IY white nonearinery 'Yorkers ,and'th~ pr-edominatltly' ,,! 


;",Duting the 'off~season, ,'the companies .empI!:(y', orlly' a ~mall " nonwhite canner-y employees live in separate :dormitorjes a,nd .. 
,eat In separate-il1esshalls. ,',,'. ",,"',' ~, ' , :' ",'" 'nll'mber, .or individuals at their' headquarters in:' Seattle and , 

In i97(':=-res'pOlldents, a clas~ofnonwhiteca:nnery workers:A.storia, Qregon,plus some einpioyee~ at the w:inter shipyard 
tin Sea:ttl~. , : ',",',' , " , ," .' who, were '(or, had been) employed at thecal1neries, brought' 

The;Iengthand:sizeofsalmop runs 'vary from year to year, ' l 'this1)tle V.rl action,againstpetitio~erf3;;Respondents al-' 

I·" 

- ~'. 

,_:and hepce the illimb~r ,ofemployeesneed'ed 3ct each cannery' ". ~ t·: 

'. also ,varies. EstImates are made as early ·jn the winter 3cs 
,'possibl~;' the, nectt~s3;ry ,employees are:hired"a,n9:.'wheri· the 


time comes, they ar~ traps'ported to.the canneries;: ,Salmon" , /, 


must b~ ~p:rocessed' s60naJt~r.th.eYare ,caught,and the' work 

d~ring the, c~n~h1g: s~ason is tilerefore. intense;~' ,_For tl}is 


" - . . '. ," - ,. - .

" 

I. ' ":,;' 

""Independent fbhermen ~atch the~<\jmon- ah(\' ttll'1l ~hem' ovel" I ~peals: ~'Machinists and'engineei's al'ehin~d to,maintain the sm()oth ~lIld con
company-owned boats Jailed'telld~~~s,: whichtl:rinspol't the fish:'from the ': 

" , tinuolls:,ojJel'ation of the canning equipment. '~Quality contl'ol personrlel 
fishing ~rouna~.to t11~- c~nneries,_ 'Once at the cill1nel'Y;: th~ fish are , - conduct the F.D;'\·required inspections arH11;ecordkee!)ing, : 'Tendel:s.are 
cerated. the' egg~'imlle((, m\d they 'arecieane<.L~ Then, opel'ating at a r1ite' 1_. staffed'with a 'crew necessary to operate the vesseL A,variety of SUPPOl:t 

--ofappl'oxi~ateiY: fQul' 'Cans pel~ :second, the salmon ,we·,filled illto-'Cajl~. 
~ 

IlersOilnel rini'employed,to operate theentireC caimerycorrimllnity, includ· 
,Next, t)ie, ~<!nn~d salmon ,are cooked under. pl'ecise' time-temperatul'e"I'e' ,. -ing,' fOI' 'example" cooks,cri'l'pellters, store·keepers,bookkeel)ers, beach 
" quirememts establish~d by the FI).A, and the catls al'~, inspected, to' ensul'e ' 'gangs (or dock-;"yard labol' and com;t1'uction, etc." 768 F,2d, at 1123" ' i. 

l," 

'" 


" 

"" .. '-,.' 

:'" 'leged '~thaf:a,v~riety" of 'petitioneif?'hiring/promotion prac
tices ~e. g." nepotism, a r.ehire preference" a lack of objective 

, ohiring ,~riteria,)3t:iparatehir-ing chan~els, a pr.actice of not ,pro-' 
" moting from withiri'-'-were responsible':forlhe' radal' stra,ti
'. "'. < '.' ' • - • • : • ~. 

thatproper s~als ill'emaintained on the top, bottom and sides:" ' 7(j8~F. '2ct' 
li?6j'1l23(C.A~), vacateci;'787_F. ~d~462 (1985). _ , ' , . ... 
" "The .noncannery, jobs'were <Iescl'ib,ed ~s', follows by' the CO,Ul't of, Ap7 . 

, 
r' 

, , 

" 
,I 
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. ficationofthework foice and had denIed them and-oth~r non,. 
" whit~semployIrie~t as nonca!1~erY w6tkers ;-nthe basis of. 
" ,race. . Respondents alsocomplainerl, of petit~oners' 'racialiy', 

segregated ,housing :ariddiriing facilities. ~, All of responqent's' , 
claims,were'adv:ulced ,tinder both the 'disparate:;treatment " \t respondents 'had madeouf a prjrila'facie case o(disparate: 

- ahd dIsparate-impact th~o:ties 'of Title VII liability.' , 

, ' The,District,Bourtheld"a oench triai,caft,erwhich:'i£~n-

" ,tered 17,2 findings 'of 'fact,." ;34EPD 1I34,437,.pp. 3?;822
33';836 (WQ:Wa,sh. 1983) .. Itth~n rejected' all Of respond

ent~' dispara~e~t:reatm~nt claims. ' ,It~ also rejected the., 

dispa:rate-irripact chaJlenges involving the. subjectiveemploy-; 


, meritcriteria.userl by petitioners to fill theseno'nca.nrierY po: , 
, sitions, on the ~ound, that those criteria' \\Tere not 's~bject to, : 
,attack,tmder 'a disparate:-impict theori' [d., 'po 33,8~O; 'Pe:-' 

,,'titioners"'/objedive," employmEmt practice's (e:'y.';anEnglish 

- langliagerequirement" alleged; nepotism it) hii'ing,failure; to 


"post noncarine:r:y operii~gs,' the rehire, preference,. et~. )'were 
"found:to be 8ubjecf to challenge 'uhder the' di~para.te:7impact . 
'lheory, Qut these chiims were, rejected for' failu:re ~of proof;' , 

. ji.Idgtrlent was'entE;!redforp~titioners.", ' , ' '::~ " ' . ','

'< 'On appeal, a panel 'of the Ninth Circ,u'it ,iiffirmed, 768 'F. ' 


, , 2d P20 (1985),ln,lt that decision was,vacated~when the ,Cotlrt'. 

'. of Appeals agr~ed tc(hear the' case en, ban~, 787 F. 2d :462 

; q985).· The enbanc,hearil1g wasorderedtciset~le'ari int:ra-, 
' 'circuit,contiictover the,queS3tlon'whether subjective hiring 
'practices could be analyzed' under a 'disp~r~te;.impactJrnoael; 

, -'the 'courfofAppeals held...:...asthis Court 's'ubsequ,eJitly ruled 
--iri:Watsonv.,-Fort Worth Bank & Trust" 487 :U. S. '977"(1988)-:-:-"" 
:th~tdisI)arat~-impact'analys,is c(),uld" be applIed' to SUbjective 
hiringptactices .. 81O:F. 2d 1477; 1482 (1987). The ,Ninth 
Circuit ~lso ~oncluded thatin such a ,case, "[o]ncethe:p!ainti'fi- " 
class has shown,disparate' ~rripact-caused bi'specific, identifi ,r, 

aple:employmeTlt-.p:t;aCtices 'or 'criterja, thebprden shifts, to, 

" , 

WARDS COVE PACKING, CO. v',{\TONIO 

642.' Opiniofl ofthe Coii;j; ," 

\he pisb'jct Cqurt'&c.oritraryruling, 'thee!'! bane Co~rt MAp:', , 
,( p~als remanded tlie case to a p'anel for furtlierpr<?ceedirigs. , ' 

',Off, remand; the panel applied the en banc.ruIlnK,to the ~ 
facU3 of 'this ,case:' 827 ':F; 2(l"439 (1987):l(held·"'tjiat 

, impact in hiririgfor both' skilied, and unskilled noncannery po- , 
sitiorts:.: ,rhe panel remanded the 'case for further. PJoc~~d~ 

'irigs, instructing:the District Court that it was the'~mployer's ' 
" "" ,burden. to prove tha,t any '5iisparate imp~ct caused ~by its hir

, ',,' ing andE:mpIoyment practic~s : was justifiedby'bti~iriess~ ne- . 
",c,essity;, ,Neither the en bane court nor the panel disturbed: 

the District, Court's rejection o( the' disparafe-treatment 
:.claims; 4 , "., ,:" .' ' ' ;' ,.' , ' ,~, ':: , 

" Petitioners sought review offlie C,ourt.ofAppeals' de~isibn 
,:,: in this, Court, chaliengirig it on several·Wounds.Because 

someo{the issue~.'rai.sed by -the a'e'cision belo~'Were matters 
. -', '. . .;. " , 

'The fact'that neIther,the, Distdct Court,no~ the NinthCircujt el)ba"nc~ 
,nor the subsequent Cour,tof Appeals panel ruledfoi:respondlmts ontn,li!ir, 
~,c:lisparate~treatment,clairrls-i. e.; their allegations of intentil?na~ racial dis~ 

crirrtinatiO'n,..,..warrants- particularattention in light of thediss(!nts: como, 
~ent that the canneries ~;bear: an' unsettling' r-esemblance to asp~cts of ~ : ' 

"plantation eC(momy:" - Post, at 664, n. 4 (STEVENS, J., dissentingkpost,at 
, '.662 (I~LA<'::KMUN,J,~: dissentirig)'., " ' ",~, ,/ . , , :':," , , ,':' ... , '. 
" , Whatever the, "resemblance,"the ,unanimous view:-ofthe lower c(jurts in' 

this'iitigation has been that respond~nts did ,not prov~ that the ~imneries 
p~actice intentionairaci'illdiscriniination; Consequently/JuSTIcE BLACK~ 
MUN'S hyperbolic allegat~on that our decision in this case, ij)9iCates that this 

:.' Court no longer"~believes'thatrace:discrimimition .. , against nonwnites 
: ..,isa problem' iii our so~iety," ibid. ,..is' inapt. Of course; itis unfor:tu" ~ 
natelytrue'that 'race discriniinati~n~exists ',in our c(;untry. 'That does not, ,', " 
mean, however, that itel),ists at the ~annerie~---or ,;hiJreprecisely,that it 
hlls been proved .to exist" at the canneries,' ':':, ', ',_~ , ;, .:' ......, ' 
-Indeed, JtJSTICES1"EVENS conceaes that respondents 'didnot press be~ 

fore us the legal theories under.which the'aspect~ of can miry lifetha(he 
finds to'most,resemble a "Plantation econ'omy", rnighl be unlawful. PQst,'" 

"tfi~'employ'er,"_ id. ,at'1485, ,to' "p.r:ov[e thelbusjness neces-: '.~ } 'at 664, n. 4. ,Tbus, the questio'n here is not whether we "approve" 'ofpeti- " 
, ,tio'~ep;'employrilent pracJices or the society that exi~ts at tile ca-nneries. "sity" o{the challenged practic~,'id:; at 1486: ' Because,eheen . :j 

, I 
I 'but, rather, '\vh,ether, r'tispondents,llave'properly es'tablished that tnese"

, banc holding on" subjectlve,employment~ practices reversed . . ,,",. ': . " . "';' . ' 
practi~es violate Title VII.' ' 

.~' t 

" , I ·L -
" 

" .',1- ' 
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,o~: Which this Co~rt w;:.\s· e~enly divid~d 'in :Watson ~,'Foit·· '..: \ . 
WorthBinik '&l'rUS't,}5upra,'we granted.ceiticirari, 487'U, S;;' .' . 
1264.,.(1988), for the 'purpose .of addr'es~irig,~heseqlspiited' . 

" questio~s, orthe pr.oper~ ,appUcationo(~Title;VII's disparate
~ ~, " 

impact theory. of liability.: .': ,."},',-e
" 

'WARDSCOV~:PAQKING (;,6. :11. ATONIO , 651 .. 

642 Opini9n'of the Court-- .. 
". "'";" , 

--./ 

the proper basis 'for theinitial inquiry in adisparate:impact"' 
.case: Alternatively; 'hi cases, where' sucidabor market'sta- . 
tistics wiil be difficult if,notimpossible to ascertain,we have", 

,. recognized thatceriain : other statistics -'-such as: measures 

, ,II 
, - , '. .- ", .;. . ;\ 

, . Iri' holding, t.hat:. respohdentf;' had' m~de 'out' a' 'prima facie 
case of disparate' irrujact; ,the, Court: ofAppeais r.elied solely . 
on:respondents' s6.ltistiqs showing a.high percentage of non
white workers In th~canneryjobs and.:a low percentage of ; 
such workers in the noncannEirY: pClsitions): : Although statis:" 

". tica(proofca~arone make out:a prim~ faCi~ case,· see Team
,sters 'y.UnitedStates,43!' U. 8..324,33K(19'(7); Hazelwood: 
. 8choolDist. v.·United'8.tates, 4:33 U,'S.-299;307":'308'(1977), .... 
the Court of APPeals" ruling here misapprehends"our prec~~' 
dents ancl·thepllr'poses of Title VII, an<;iwe therefore revers~, 
, l'There,~an,be Jlqdoubt, "'as there, was when: a similar mis

'. ta~en analysis. had.been: uildeitaken, by. the courts: below 'itf 
Ha:zel:zvood;:s.uprp,:;at 308, '''that the ;; : cOrnparif~on :i,: fun-',· 

. dainentaIiymi~conceive4 the role of statistics inerp.ployment , 
discriinination 'cases;" 'The' "proper compaiison[is] b~tween', 
the 'racia~eomposition of [the at-issue jobs] ,and the racial. 
cOf(lpositiop of the, qualified. ..';',' popuhition' in the relevant 
labonnarket." , .Ibid: . It is such a'comparison-:-,Qetween the>. 
faCial ,~omposition of the. qualified persons in the7hibor market . 

'. ~.:'and the 'persons holding. at-issue jobs,~ that generally. forms . 

,,( 

.. "- '.. - . "'~ . - . - . ,. . "', .. .' - --,. ... 

"The p~rties dispute lhe extent to which th~re' i!$ ~ 'discrepancy between 
. the percentage of:iloriwhites' emplOyed as cannery workers and those em. 

;-.ployed.in:noncannery positions, Compare, e. 'g.~' Brief for P,etitioners 4-9 
with I;irief for 'Respbndents 4-6.. 'The District CourJ rriade no pr~cise nu~ . 
/. _. . . ' . ...' 

merical findings in this regard, butsiinply nQted that. there were "sigl)ifi- . 
cant-dispari~ies b~tween the, at·issue' jobs [i.' e. ,noncannery jobs] andth~' ,.. '. 

, totalworkfoi'ce at the,cann'eries" which were"explained.bythe fact that :. 
"nearly all employ~d in the;.'canriery' worker' d~partment.are non-white." . 
See 34 EPD ~ 34,431; pp. '33,841,' 33,829 (WD Wash. 1983): . 

For rea~ons explai~ed ~elow, the degree of disparity between the~e , 
. grQups is not:' relev:~nt to our decision here.' '. 

! 

i . 

~ . 

>1 . 

,~ .. 

. 
/,' 

-: 

..... 

: '.

., . 

,

·"'indfcating-~ th'e' racial composition of."'~'ther.~ise-qualified ", 
. applicants" f9r'at~is's-ue .jobs-are ,equally probative for. t~is 

. purpose; :)' S~e, e.g:,~ ·New York City. T,r(nisit 'AJ,dho.rity v. 
Beazer,A40U. S. "568, '585 (1979}.f\"."",' ',,',,: ' 

,: .·It is~cleaftous that the'Court pfAppeals' acceptance of the 
.: 'comparison .between the 'racial composition bf·the 'canhery 


work force· and ~hat of the non~annery work (orce,' asproba'" 

tiVe'oIaprimafacie:~case' of disparatejinpact '{nthe 'selection 

of the'laUer,group of workers; was flawed for seyeraL tea':' 

sQns... ' MostoPYio~sl)'; with respect to' the' .skiiled~on-

· c~m~eryjobs at. issue here , the.,cannery, work force in' no ,way . 
_reflect~<;l: "thepool'of~qual~fied job'applicapts" orthe:"quali· 
'}ied' population in the·labor force." ,~Measuringalleged dis-' 

, criminati'on in' th~ s~lection of:acc'o.untants: -managers~boat ,. 
. y captains , el~ctriCians',' d~ctois,- ,and'engineers:...and the:long 

, li§t- 'of other "skilled" non~arinery, PQsitions_ foumt t~~ e:x;isf 
by' the District' COUl'.t, see 34 EPD~34,437;'p, 33,832~py" 

, 'co,rnparingthe l1umb¢r of nQnwhites7 9c~upyihg these jo~s to-, 
:' the number ofnonwh'ites filling cannery worker positions is :' 
'nonsensicaL Ifine ab,senceofrn1norItiettholqirigs'uch skilled' 

. ·.'posittons IS due ,to a dearti:l':of qu~lified nonwhite appli- ", 
· cants (for reasons that are:,not' petitio~;;ers';Jault)i7. petition

" ' ',":, ' ';" *_. 
" . 

- -, . -.' . , . . " 

, '';'In (act, wh~~e "figul'esf~~' the generalpoptlatioii mighf. " : a<;cui''ately . 
reflect the pool of qualified'job applicants," cf. Team!:itel's V.' Ul!.lted States, 
43hU: S;' 324, 3'40;' Ii: 20 (197'i) , we .have even permiHedplairitiffs to rest 
,their 'prima, faci!:! cas~~'on such statis'tics' as'~ell. " 'See,. e:iJ.;, Dotl,al'd v: 
Rawlinson, 433 U, S. 321,329..,.330 (1977).'" . . . 

, , 7 Obviou'sly, the anaJysis wo~ici be ilifferent if it wel'e found that the 

dealifr of, qualified 'nomvhite. applicants was due .to. practices on :"petitiol1o 


. el's' p'ait~which ~expressly or implicitly-deterred..minority group mem-. 

bel'S from applying'for n?l1cami~I'y po!?itioI1S. . See, e: g,,' Teamstels, v .. 


, . United States,.impni,at 365. ",~ . . 

- , -. ,., . " .."" 

-.' 
I 
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'.ers'- ~election 'methods or,<employm:ent· practices cannot .' be 422 U.8~ 405, 449(19~5) (BI,.ACKMU~~ J ..; .concurring in,",. 
;-:'said- to 'have had a "dispa.,rate irripa~t'~bif.nonwhiteS; j~dgm!:!nt); . "" c 

: One "example,iihistrates,·why ~hismust oe so; . Respond:. .. The.. Court ofAppeals ~lso erred' with, respect- t(),the, un-'~ 
ents' own, statistics:concerning -the noncimnery workJorce, -{ -:-'- sidlled' l}onciulnery po~iti9ns. .',,'Raciar' ifnbalance . in one cseg;:' . 
atone of-the canneries at" issue 'here indicate that apprO'xi~ ·mentof an eniployer'swq.rkforce' does:not, :.withOlitmore, es~ . 

. \., '. mately 17% of the new hires', for 'medical jobs,andH~% onhe~ , · tablish'a prima facie case.ofdisparatejmpact with respect.to 
, -- ,n~w ,hires for ofgcer worker p'ositibn~, were' nonwhite .. See', ~. ,; " the selectionolworkers for the employer's oth~r position::;;·.' 


App.to )3rief for'Resr)Ondents B-L .. Ifit:\.yerethe case that, eveIi~here 'wor,kersfo,!' the: different' positions may have ' 

·less :thah15 to 17% of the applicants for these jobs' were nQn- , so)newhat--fungible skills (as·is lOl.rguably the ,case for cannery 

white and tha£nonwhites mad~ 'tip alow'erperceritage o(the ' <- ,and 'unskilled'noricann~ry workers).. "As: long: as ,there are,:, 


" relevant qualIfied labor market, it: is hard to 'see ,how':re-' . ..no barriers or practices deterring ,qualified nonwhites from 
~po!ldents, without more; cfConnecticut y._ Teal,' 457 U. S.~:_ . applying for noncar,merY positions, see n. 6,' supra: if the per- ' 


'440 (1982)" wouHhave made out a 'prima fade case of dispar.: . .' 'centage of select~d applicants who are nonwhite is'~ot ,signifi~ , 

'.~ ate, imp~cL' Y,et, under the Court of Appeals'tbeory, simply · cantly .les~ than: the· ,percentage ·oCqualifi~dapplicants.who 


because nonwhites ,comprise 52% ,of the cannery workers at 'are ·nonwhite;,·the ~mployer;s, selectioir'mechanism probably 
,the c~mI1eri' in question,,' se~ App. to-Brief for" Resp6pdent~. 'does . not =operate'with a disparate impaCt on .'. minorities. '_ 

_ . B-1, respondents would be successful iri establIshing a prima where this j,s the Ca$e, the p~rcentage o(no.nw}:iite, workers' 
, , facle case ofracial di!3criminatioh ui)der Title VII: .: , ,,', , found in other I)bsitions il1 the'employer's labor:force.is irrele~ . 

," Such ar~sult cannqt~ be"sqpaI;ed ~ith our ~asesor.,with ,the vant' to the question of aprima fa~ie statistical c'aseofdiBpar~ 

,~goals,b~hind the'stcitilte. ,The C(1)rt of Appeals' theory, at, . ! ate impact: -- .:As hoted,above,'a: contrary rullng on this point 

, ,the Very least,wo~ld.rneah·thatany employer whohad-aseg- " .would' alrri6~t'.i,nexorably lead tf} the use of numerical ,quotas 

, meh't or:his work Jorce that~as""':for(sorrie reasoQ:-:-raci~ny:' ' · inthe~workplace; a:r~sultth~t,Congressand this C6utt have 


· rej~cted repeatedly 'hi thepa~t:: "'. , ' ... ,'." ,imbalanced, cO'uld be haled ihto court and:' forced, to engage >" ',' 
-- in :th¢ expensiVe' ~nq, time~con~umihg task' of defe~dihg' the· ,' .. ',- . .: -, Moreover, is?latihg the.cannery'workers'as the potential 

- "busiTre~s 'necessity" Of the methods: used:to select, the other ' · "labor' force':,~fo,r u,nskilled honcannerY,posit,ions i,8, at once, 
both to(fbroad,and.too,nar:row 'in its focus;; It~is tObbroad,<members of his work force. The onlypracticableoption~ fo~ 

. ,because the'yast majority of these,canne~y·'workers:did not· ...many employers~ wO,uldbe to adopt racial ,.quot~s, il!8.uring 
-,,---". ~ ./ ~.'" .• '~ ~,.!~ .,,. 

.that noportiol) o~their workforce~'devil'.\-teq in'raCia.1coV1PO: 
"We qllalify thisconcIusion.-'-·Qbsel:vipgthat it is Gilly "probable" that, sition .from-the other portions thereof;' this' is ,a j'esult that " , ~ ". · there, has been'no disparate impact on ll)iJiorities in 'suc~Circuinstances -' 

Congress,expressly .rejecte~. in drafting Title VII.' See 42, because'l:iottom-line. racial bi:tlance is nor it defense' tinder Title VII.' . See 
.II: R, C. § 2000e~2(j);'see .alsoWatsQ~v. 'Fort Worth; Bank &:' · C~i/.lwcficnt v, Teal: 457U, S.:440 (1982). "'rIW~, e~en ifpetitioil~~'s could. .< J 

Trust, 487 {J.' S. at922:":9~4"atid n: 2 (opini(:m:ofo!CONNO~,· show thatiJie perce~ltage of seJect~d applicants'-;"'hQ ai'~l1ol1white 'is not ' 
signiticantiy less· than the percelltageofqualified .apl~icants who are nOI1~ I"J~)~' The':"Cour.tof Appeals"theory would "leave th~em'- ~, 
white, I;espondents ~ould stilLh,ave-a" case uni:le,: Titre VII; if they CQuidployer iittle choice .,,' but to engage' in a 8ubjectl'Y.e quota' ", prove thatsome'particular hir,ing pI~actice has a diS-pal',ate impact on niinor-' . 

'system ofeIllployment selection~ This, of course, is f;lr from' "'c' ities, notwithstalldlng the bottom·line racial balance' in retitioners' work 
- tne intent of Title VJV'Albemarle,Paper 'Co. v.' 'Moody, . fQI'ce. S/;!e.~eal,:snpm. at 45Q.' ..., . , 

'." 
c ' 

. , .... 

http:labor:force.is
http:respect.to


/.I' 
" , 

,~ 

.*",/ ." •. : 
654 OCTOBER :TERM; 1988 WARDS COVE PACKING ,CO: 'v. ~TONI6 655 

. \ 
I '; _ 

. Opinion.of the Court .490 U, S,. 

'seekjobs in'unskilled noncannery positions; there.is noshoW-. 

ing that many'of' therri~otiid have done so~even ifnone of th~' 
J 

arguahly'''deterring'; practices existed:- .. Thus, the ·.pool of 

carmery-;workersC:annot'be used as ·a.surrogate forthe cla~s 

of.qu·alified job applicants becau~e iCColitainsmany, personl:\ 


.. who have not -(and:would not) 'be non~aill1ery job applicants.~
. - . '. 

· Convetsely~ 'if respondents p:rQPose' to, use the c~nnerywork-
:~ers. for comparis'on'\ rmrposes because they represent "the': 

· "qu'alifiedlabor population" generally, 'the:group is too,nar

TOW becaus~Jhere ar.eobviously rnany-qualified p~rson~ in 

'thelabor.marketofQr l10ncannery jobs. who are' not 'cannery: 


" workers: . .' ...··" . ' . '. . ..c· 

. Thepecultar fact~'ofthis ca~e further mtistrate :why a:com~; 

,parison. between the percentage,:of nonwhite .cannery work-'., 

'ers and ndnwl:1ite noncanriery :workers' is an jmpfoRer ~basis 

for mal\ingout a claim of dfsparateimpact. .·Here; the. Dis
·trict Court . found tJ1at ~o.nwfiit~s· were "overrepresknt[ep]" 

· among cannery. workers b.ecatise .petitioner.s~ad 'contracted 

.' 'withapredominantly rion\\rhiteuriion (local.37) to fill these ' :, 
·'posltions.. 8ee'34 EPD , 33,437, p. ,33,8?9.. 'Asa result, 'if. ". 
'. petitioners.(~oi :sorne pennissible"rea~on) ~eased usin!f local 

37 as itshiring'channel for~carinerYPosltions,it appe~s -(ac
'cordi~g.t9 the 'District Court's findings) that the ,racialstrati~ 

, fication 'betwe.eri tre ~aime'ry .and ri.oncannery.worKers'might., 
,,: :dip1lrlish tQst~tistical insignifieance. . lJnder. the C~)Urt of 

· Appeals' apprmlch,_therefore, it is~posslble that<with no' 
ch'angewhat$oeve~,intheir hiring: practices f~r,noricanriery 
workers..:-the jobs' at is~ue' in. this lawsuit'::':"petitioners'could 
)nak~ respondents' prima facie case,; ofdisparate' impadt"dis- . ' 
app~ar!" aut~lthere' woul.dbe no prlmafacie case Of dispar
ate impact 'in_the. selection .' of ·noncan.nery . work~rsabserit' 
peti~i~)l1ers' u~e oflocal37 to hire'cannery ;wo~kerl3,:su.rely pe~ 
titioners' relianc¢ol1 the union t'O fill' the . cannery Jo~s,not ai 

· issu~ here. (and its .-resulting'''overreptes"entiition'' of nQn-' 
-' ,wl!ites' inthos~. po~itiOils)4oes ,not~standing'a..lone-make " 

· 'out a~pdma facie case ,Of disparat~ impa,cL Yet It is preSlsely' ' 
. - ~ . . :. ,~. .'. . 

.
" 

! 

\ I ~~ 

";'J' 

"- ; 

". 
" 
;; 

,.'.-, 

: 

~ ~. 

.;, 
.: 

-

, -~ ... 
challenged unde"42U. S:, § 2000e-2(a)(2) without showhlg <r disparate 
impact jm ·hit'ing 01: promotion., "c' . 

,'642,; of the·9ourt,·~';.'-
,> 
. ~ '., 

.> 
.,' , 

'. such' an irorii¢' .r~sultthat the 'Court 'bfA:ppeals reached' 
. . '.:.below: " " 'J --, 

", Con~~uently, wereverse th~ Court ~iAppeals' ruling that.: 

a comparison .between . the percentage' 'of canpery workers 

who ar~non:White ~nd tHe' percentag~'.ofrion.cannery workers 

who. ar~ n~:mw6ite makes ·out It prima facie Ga.se of disparate" 

impaCt: .' Of course, this leaves. llnresolvea cwhether the 

. ree9rcl ;made' in' the:, Dis,trict ,Court will support a conclusion 
" that a. prima facie base, of disparate impact 'has.been,estab

lished .on'some basis other than .:the. racial dispar~tybetween' 
•caQ.nery' and 'noricannery. workers: 'This.is anissuethat. the 

Court' of Appeals or· the, District, Court should address in the 

first il1statlCe. ',' . " 

III 
. Since. the statistical disparity relied 'on by'the.Court of .

Appeals'did not suffice to make out a prima facie case ,:.any , 
'\pquir§.bY· us 'hlto \v6ethet:: the sp~cific'challenged employ- > • 

'mentCpractices ofpetitioners:ca'used th.at disparity is, preter~. '. . 
';mitted, ,'as is' any inquiry .Into . whether tlie' disparate' i~pact 

. -that anyemployment.practice.may have:had w~,sjustified by 
business c~nsideratio.rH:i;~ . B.ecam;'e we,: ~e~and for' further _ ' 

, procee'dings!' however;' o!)Whether a prima farie case o(dis
, parate ,impaCt haspeenmade~in :defensible fash~on:in this 
. case, we address two other challenges.petitionershavemade 

tb tqe _dE~cision ,of th~Col}rt-ofAppeals:' . . 

. "As \ve un'derstandthe OI~illiOliS belo\~; the~' specificempl.6yment 
'wel'echalienge'd only' insofai' as they '\,yere claimed to havebe€m:,re- . 


spon·sible.foi',the overail disparity betweenthe number:of minority cmwe,;/ 

anef ilOncannel'Y: workel's .. The COllrt o( Appeals did' not ptirpOl'Ftohold. 

that imy ~pecifie~! ernpl~yment' pl;acticeprodilced its oWlrdisp,llrate 

tliat' was actiomible':under.TitleVIL This is' not"to say:that a sp~cific prac

tice. stich as ne)iotism, if it wel'e prove(1 to exist,could not.itself he sllbject ',.; 

to c./1illlenge .ifit had a.'r1i:.;pal'ate impact6n minoritici;,:"Nor,is it.to 

'segl'egfl!ed dormitOl~iesilllc\ eatiIig facilities in the workplace inay ilotbe 


. i, 
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'450,\iTitie VIr plaintiff does 110t inakeo1.!t~caseofdi~par~ter . A' " 
,impact simply' by'showing tllqt, "at the bottom line," there is 


, ,~: First' istl~e question Of causationi!1 ,it dispar~te-impact' 'taci:ili1,rtfjat(mce in the wotk(orce. ' .. As a general, matter, a, 

'cas~. ;'The law inthis~respect was:correctlystatedbyJ:lis- ~ pl~intiffmust d~monstr::tte that"lt is the application of' a spe':, 

TICE 'O'CONNOR'S 'opinion last Term in Watson v. -Fort. Worth' , rifie; or 'particular, employrnehtpractice, that has created the, . 

. _ ,Ba~k &',T1'U:st,' 487 u. 'S. ,at994: . '/ . , dJsparflte itjipact under attack. ·.·Sll~h;a shqwing IS, an inte- /: .. ,. .;.": ' 

"[W]Ei .note that the plaintiff'sbiirden in establishing a / •. grar part of the: pla:intif.f's· prima faCie' case ill :.a~isparate-
prima, faCie case goes:beyond t.~~ rie(~d to' sho'\V thatt~ere' impact suit under'Title'VU. -: ...., .. , ", . :~. ' 

..~. are 'st~t~~tical, disparities in the employer's workforcE'L , ',.l:Iere, respondents, have alleg~d' tl1at:'several "objective" 
.,The 'plaintiff-must begil1QY identifying ,the. specific em- employment practices,(e. g., nepotism, ~eparat~ hiring chan- : 

ployment pr,ac:;tice that,is~challenged'::.: . EspeCially ilJ .' nels, renire preferences), as,wel1 asthe'use of "subjecti've.' ,- . 
,'ca'seswber~: an employer combines' SUbjective ~ criterja decision,making" to 'selectnoncaimery work~is;· have had 'a . 

, '", 'w~th'the~ use of more ',rigid 'standardize.d· rules: or tests, ~- disparate impacton,nonwhi'tes:, . Respondents base this claim 
<' " ~••_pl*intiff is' in' our view ,responsible :fo1' is()latlng- ahq '~:on sta\istics' that allegedJY. show. a.disproportionately lowper~.

, identifying,Jhe specific employment practices that'are:- ',' '. :.cel)tageofilonWhites in the'at-issu~ p()sitiom~. ' However', 
. , allegedlytespot1,sihle for ,any 'observed ~statistical 'even if9f! remand :respondents can show: thatn9nwhit~s are '. 

~<lisparities.':· , . .. . ' , '. ,c :' '. ' un(ierrepresented, in the at-issue jobs iI1'a,manner:that isac~, 
c ceptabl"e' und~r th€ standflrds set" fort~ in Part II,-.s~tpra, this " Gf.als~ i(f, at,1GOO CBLACKMUN,'~J.,' ~on~~rrillg' ihpart and '..:- .' '. ;:. ~ ,. ~, ...' r ~. . 

~- :... . 

· cot1~urrihg in judgm~nt)'; ,:,. ."..... >, " " . .. . ,alone will riot: sufficet~ m~keo.lita 'prjrria facie cas~o,f dispar~ " 
,. Indeed" even the Court of:Appeals-whose'decif?ion peti- .... ~ate ,impact. '. ,Respondents 'will als9have ~G'demon~trate-that· .. 

,the ,disparity' they :complain' Of is'the result .of one' or more 9f': ' · tioners assault on this score':"-noted that.'''it is '. ; .. essential 
. : thatthe,practicesidentifted by the cannery w:orkersbeli~ked : .the·employrri~htpractice§ that they . .are attacking here, "'!?pe~ '::' 

l·" . '. causally with the dem<mstrated aaverse impact:'~~, 827' f. 2d, 
". 

, ciflcallyshowing that:eac,hchallengedpractice has~ig-nifL' ,.' 
, . at 445;"NotwithstandingtheCourt of Appeals: appatentl:!-q- ,:: - cant;ly disparate 'impact on employment~ opportul}ities for 


herence to 'the proper inquiry, peti~iohers contend. that that '. 'whites and <nonwhites: "To,hold.;otherwise would ,.resultiri' 

c'o'll.rt erred bypermittingrespondents"tomake out-lheil' case, . er,ri.ployers'being.pot~ntiailY liable for "th~.myriad of inn6c~nf 


" byoffering,"oul'y' [one] .sef of cumulativeconiparative,·sta-· ,:iauses:that may'le.ad to statistical:imbalances in the compo-: 
tistics ~s 'j::~vJdence of the disparate, impact .of each: ~nd:ill' ." .. 'sition o'f.,their w6~kfbrces;" .Watson'v,;Fort Wcnih:Ba1ik' & " . 

,', 

,~L[petitioners"hiring] practices." ;'Br,ief for Petitioners:l31. , 
~. 

Trust,'S~tpra, 'at 992;' '. . 
. Our-dlsparat,e-impactc:is'es have\llways 'foclJlsed on the irih , " Son:te will complain thafthis.specifk 'cai1sati~:m requirem~nt 

..: ,pact ofpa'rt:icular hiring practice§on employment opportuni " is undulyburdensorri~' on~ Title ,,va plaintiffs.. But liberal' 
· ties~,formin9i:-ities. ~ Just. as an employer:cannof escape liabil '. eivii discovery l'1lles give plaintiffs broad access'to emPtoyers' , 
, ity und~r Title VII bydemoilstrating that,. "at the bottom records inaneff<:rrt to doc~menttheir clain1§: Also" employ~ ~ 
, 'line" "his 'wor}{ force is ,racIally balanced (where' particular ers falling within'the"sc6pe'ofthe l;niform Guidelines on' Em~ 

., hiringpractice~m~yoPfrate to deprive J'!ii'norities'of €lmploy- . pl?yee'Select;ioiI,Procedures, 29 CFR '§ l607.1 et seq..()988)~ ,
'. ,ment opportunIties), 'see Connecticut' v.. Teat, 457 U. S., at 

, . -: .. . ....'". '. ~ - , '. \ -'. - ~ , . . ., 
,; 
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,are required to "m::ilntain . " .,'records _or 'otherAnformation 
_~hich"will di~c1o,~e theiInpa~twhl~h~its testsancr~ther8elec
.tion procedures, have, upon' emploYlJ1ent opportunities of per
,sons by ~identifiable race; sex,"or 'ethnic group[s]." ,See 
§ l607.4(A): "This inch1desreco!ds'~Qncetning '~the i~divid~, . 


_ ualco,mponents, of the selection proc~ss'l wl'iere there.ls a'sig", _ 

,nificant'd~sparity inthe~election of whites, ana f)on-" 


whites: 'See§ 1607-.4«(;)., Plaintiffs 'as agerie~al. rrlatter will 
'h~lVe the'be'nefitofthese ~ools 'to m~ett.~eir b~rden, 0(sh6w;, 
-ing a, causal Jil1k between challenged employment ,"practices ' 
'~md raci,al imbaiancesin_ the \york force;;respondents-pres-um~ , 
ably took fuli advantag~ :o( these oPPQrtunities'to build their:: 

,:., ~case 'bef~re -th~'t~iaril1'the, Distdct Court;w~s help'. 1", -' '., " 

, ,Conse.quentlY, on rem~m_di, the courts ,below are~-instru~ted' " 
to~eqiiire, as, part-: of ,rE;spondents' prima.- facie '¢ase; adein-_ 

" ' 'o~stration that specificeleme'n,ts' Qfthe petitiopers;bihi~g / 
process have a: significantly dispa,rate ''impa,ct on nonwhites:: ,

.' ';' ,", ....:. .' . . . ' . \. 

B 
," , ,'" ',' " ' ,'I 

Jf, oh, remand, .respondent~ meet the "proQf:burdens'out- ' 
li!1ed'above"and establish a ,prima~ facie case of ,disparat,e', 
impact' with respect to ,anyoLpetitionet:s' employment:prac- ' 
tices,"the ,case will shIft, to' any business', jtisHfication, :peti

" tlonersQffer ,for' their use ofthese-' pr~l<;tices. .This ph3:seof ' 

, ,.i,he disparate~impacCcase contains, two compOi1en~s:-firf?t, a, ' 


consideratiorr o(the justifit;ation~;an ~mploye! offer~:for his', 

use of theseprac.tices; and ,second, 'the~ avaihlbiJity of altE;rna:"~ 


'tiye pradicesto:achieveth~sarrie business ends, withles~ ra- , " 
,', 'cialimpact.' See; e: g" Albe'ma-i~le Pape1; Co', v.,Moody, 422

"" -V~ S., ~t -425., --,We ~onsiderthese two c(jmponent~~ in turrL , 
. ." ~. ... " <..,"., 

: ~ ". . ~ ... 
I!' Of COUl:,se, petrtion~rs' obligation to collect or retain !lhy of these data' ' 

','may' be limltedbythe Guideiines,thernselves> See 29 CFR § H)02,1~(b) 
, (1988) (exempting "seasonal'" jobs from c'el"tain l'ecordkeeping' 
',reCJuirement~)" .__ '- " , ' , 

" , 

.' 

/' ' 

" 

.'<ow 

aecision ohteman'd,;'see 827 F. 2d, ,at 445,- ~47- suggesting~' ' 
"that the.persiulsionburclenshould'shirtJo, petitioners once. 

, , ,respondents' establisheeJa prima: facie ~aseoCdisparateim
pact":':' itsdecisionswer!? erroneous.' "LT]he ultimate burden, 
of proving-that dise~iminitiol1again'st a:p~otectedgi~oup has~' 
been caused by aspecific employment practIce reI;ri~lins 

"' .. " (I" the plaintiff at, a,a 'tirries.": ,Watsml" sunm,; .at ~97, (O'PON
NOR,J.)(E~rriphasis added),'" This rllle conforms, withcthe~ 
usual meth6d fqr allocatirlg~ persuasion anc) production' bu,~

, . ~ . ." 

yH42 of the COUl-t 
if,., ;(1)' 

, / , ThQughwe have phrased the query differently indifferent' 

" ',': -Cases/ it is 'generally:, well established that at the jusfifica

. 'tio~::stage of :s1)~h adisparate-im'pa~:,,'~case,-· the clispositive 

'issye is"whether a ch51llengE?ct practice serves,'~n a significallt , ' 

,. way,' the·legitimateemplQYmentgoals"of th~ employer: See',. ' 
·e~g.,'. WtktBon---:v. F'm:t °Wmit/!. -Bank.& T1"llS{,' 487 'U;-S~, at," 

"997~999; New -Yoik City- Tmn:s-it -Authority:v. ,BeClcze'r, 440 
U.S., at,587'; n.: 31; (j'riggs v. iJ1tk~'Po?VerCo:, 4tH V.B., at 

'432: The touchstone of this inquiry isa reasoned r.;view _of, 
. ~. the employer's j1,lstification for his,use of the challenged prac-, 

tiee'; "A mer~insubstantialjustification in this regardwiU 
, no't suffice, becau~e such,aJow'st~mdard of revie'w wouia per~' 
,mitdiserirhination'to,-,be practiced', th~ough the· useof"spuri~ 

bus, seemingly jleutrCj.1 eryiployment practices.: ' ,At the same 


, tirrle: ,though, ,:tlfer.e .is -no requLrement :Ufat'thec;hallehged 

¥';practice Qe '''esseritial'' oi'. "indispensable" ,to the 'employees?:, 

, busin~ss for it to pass, rrllister: this' degree.otscfutilly would' 
"be 'aimost 'impossible for' n19st employers fo me:et,imcf.w6uld _ 

.' ':result in ahosfof evils we have identifledabov:e. See "'un}";" -< 
" at 652~653: " ", "..' , ", " 

'..,I~ this- pha"se,~iieemployer, carries" tht:?burdenof. pro-' 
,  dueing, eviaence: .of ~a business 'jtistificaqon' -fQr hisemploy~, 

merit practice. The,bur.den'ofpersuasion, however, re'mains ' 
with the dispar~te-.1~pact' plaintiff." To the'extenCtl:tat ': ' ' 

,the 'Ninth 'Circuit, h~ld' otherwise hits en, bane deeisio'n, . 
:-inthis'cas~; see 8'10 F: 2d,~at 1485-1486; or in,'thepanel's 

http:there.ls


./ 

,i•.• 
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'dens inthe federal courts; see'Fed.RuleE~id. 301, and'mor.e 
: specifically , ,'it 'cQnforms to, the' rule In dj~parate-treatment 
ca$es that ,the, plaintiff bears Jhe burden' of,disprovhi.g an ~m- ", 
ployer's assertion; that ,the ~d,v'erse' empioynient action or ' 
practice ,was based'solely (m- a: legitimate neutral consider .. ' 
ation. See 'Texas Dept. of Comm~ir/,ity, Affairsv. Burdine, " 
450'U'.,S.'248,256:...258 (1981). ·We~acknoWle.die' tqat some·,. 
9f our ,ea'riierdecisions:can be read as suggesting otherwise:.· 

. See-Watson-; supra, at.1006,,.:1008JaLAC~MUN~ J.,concurring, 
in part,an9concurring,in.jud!P:nellt). :' But to,theextent that" 
those cases speak of liriemployer's "burden of proor'~with re

, spect to 'alegithnllte business justificatio'n defense', see, e. g.", ' 
Do}hardv; ~~ivlinson;433,tJ. ,R 321,~329 (1917), ~h¢Y8hould 
haVebeen':understoo'd to mean' an cemployer'sproduction,""":, 
but'not,persuasion~burden~ ~Cf." e.'g., NLRB v. ,Traftspor-, 
,tationManagemeht, Corp.,·462U~ ,S.393, 404" n. 7 (1983). 
Th~ pe~suasion burd~n here must rernain~with the!plaintiff,' 
for/itjs he who must prove 'thai it wa~ ,"because of sll~h'indi
vldl,la:1's race; . color," etc.; that he.w~s'denied a 'desired, em- ,,' 
pl,oYmeritopportu.nity.,:8ee42 U, S. C~' § 200Qe~2(a), 

/' 

, ' (2) 

,'F.inaU;: if 011 r€miand~he, c~se l:eaches this -point,: a~dre.;, 
spondents'cannol persijade the tri~rof fact on the question of. 
petition~rs',busihess necessity d¢fense, ,responderitsmay ·stili· 
be able {o'prevail.',To do 'so: respondents will have',JQ:per: 

, suade the factfinder' that "pther test~ or'selectiOll' devices; 
withoufa,similarly undesirable tacialeffect; w.ould also 'serv},~ / 
the employer's legitima£~Jl1iririgJ interest[s]"; 'by,sQ de.mon-, 
strating" r~spondent~, would prove that "[petitioners were] 

, usipg [their] tests 'merely ,as a ·'pretext' 'for'discrimination." 
,', \ Albe~a1·le,FaperCo.;:supra; at '425; se¢ also Wats01i; 487 

" -U. S.,at 998'W'CONNOR, 'J .); id.,at 1005-1006 ,(BLACKMUN;' 
'J.,eoncm:ringin part ,and concurring in.-ju,dgment).. If re'- 

sp~)lldents, havillgestablisned ,~prima facie ~ase, come for:- ' 
: ' ward. with alte.rnatives to . petitioners' hiring, practIces, that 

" 

, ,.' . .' ~ 
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redu~e.'tn~ racili)ly dispanite\nipact of, pra~tices'~urtent1y 
being;used"and,p€!titioners refuse to'adopt these alternatives, 

~:" such a-:'refusalwQuld,belie aClaim by petitioners'that their i~~" 
i' 

.. ,~umb€m_t practices are'being employed for 119ndiscri,minatory 
reasons.', ' '::"" ' .'.'- . " : 

, ,~ O{cour$e, anyalterri'at,ive 'practiCes which. respondents
". " '. "" , "., ' .. ," J ' .' 

, 	offer up in this respect must'be equally effective as -pet,tion
ers'chosen hiring p~ocedures' in achieving ,petitioners' legiti
mate: employment goals. ',Moreover, ~~rf]actor-s stich: as the" ,', 
cost: or.<Jther-' burdehs.ofproposed alternati~e,selection cl.e- " 

, , vices ~rer'elevant iri< determining~whetner' they would' be,_ ' 

:' 	
. ,eql,lally ?s effective as the 'challenge~ p'ractke in 'serving th~ ,," ' 
'employer's legitimate,busine1'l.s goals.~" Watson, supra; 'at, 
,998 (O'CONNOR, J:):" "Courts: are'geri~rallydess' competent' . 
, than:; employers:torestructu:re business practices':" Rum'co' ',' 

. (:Oftstniction Corp. v.Waters, 438U. S:567,,578,(1978);'con
"",' "sequeritly,' the jucticiatyshould proce~d'with car~ before 

'Ir!ahdating that an employer must adopt a plaintiff'salterna.- • 
, ,"f'-; 

, live 'selection or hi~ing :practice in -response to .a 'TItle' VIl ' 
'suit: : '" '" "". " 

- IV,> 

F6r the reasons 'given above, ,th~ J'Udgm(di(~f the Court ~f , 
,Appeals is rever_sed, and:the,:~ase is r~inande(L fo~fmther / 
'proceedings consistent. :withthis opinion., ,', 

" " ) IUs,' 'so' Qr4ered. ' 
'j 

:' JQST1CEBLACKMtJN,'with wh~n1 JUSTI(:;~BRENNAN and /. 
~' : 'JupnCE. MAR~3HALL'join,,,d~sseriting. " ,,,'. 

IftillY concUr iIi JUSTICE STEVENS~ anaiysisof this case;" ' 
Today abare' rri~jorityof the Court takes three 'major strides 

" , " : backwards in -the battle 'against, :r3;ce' discrimination. It, 
reaches 0,Ut to make last Term's plliralJty, opinion in Wats~n 
v. 'Fort Worth Bank: &, Trust, ~87 U. S: 977 (1988); thelaw:,', 
thereby,upsetting the longstanding, distribution-of bur<;lens of 
proof in Title VII dispar~te-impact'case:s., ,It bars:the use of 
internal work force. comparisons, if! the: milking 'of a,prima 

J' 

" -.', 	 ..-
' ..~
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'faciecaS~Ofdi!?crimi~ati~n:iven .wh~~e,th~ 'f3tructur/ of ~he 
-industry: in question renders arty other ~tatistical comparis'on, 

",' meanirig1ess: , And, it ;requires pr~ctice.:by~practice :statistlc'al 
'pr9Of ofcausatiori, even whe~e;as here;' such proof WOllld be 
impossible. ,,', . ' , ' " '" ' 
, The harshness of thes'e results is well qemonstratedby the' 
facts of this: case.' 'The salmon industry as described by this, 
record takes:us'backotoa'kind o(~vett and institutionali~edc" 
disc;iininati~n ~';e have not: dealt'Yith ~n years: atotal·r.~si
dentialand work environmen£.o~ganjzed 'on prindples 'of ra-' 
cial slratlfication,and'segr'egation,: which, as JUSTICE STE

, ,'VENS points out, resembles a 'plantation ,economy,. 'Post, at 
664',-n,4~ Thjs industry long, has ,been-characterized hy'it 

, ,taste.for discrimin'ation of the 'old-fashionep sort: a preference 
for' hiring nonwhites to tlIl'iis io-west'levelpositions, on the"" 

" condition "that they stay; th-ere: , 'The'majority's it:~galruJings 
,', esse~tialiyi~muriize these'prac,tlces from attack under a Titie~ 
: VIi dispar<:tte-impaCtan,alYsis. ' , -,,' 

Sadly, this comes,- as no surprise. _ One: w~nders' whether, 
the majority st511believes thatr.ace' discrimi~;:,ttion -o.r~ more', 
accura~elY,'race discrimination ag~inst:riohwhites ~is,a prob-~ , " 
lein'inQur,society"or~;veri rememhe:r:s thafit e.ver'w~s. Cf:' 
Richm;o~d.,y:I'Al, Cro~onj7o., 4sSU.S.469 (l989~.. ' ;~", ' 

, , 

JUSTICE STEVENS; \Vith whom jUSTICEBRENNAN;,JUS-: 
,TIeE 'MARSH'4LL, and, JUSTICE'l~LACKMUN join, dissepting. ' 

" ' Fully 18 years ago, 'this :Court un~J,1imouslyheld tha,tTiile 
yIIof the', Civil Rignts:Act of 1964 J prohibfts.ernploym~nt 
practice§ that have' dis,cdminatory, effects as, wen: as those' ,'" 
that areintended:.:to 'dis~riminate. G'tiggs :v; Duke/?mver,' " 

, Co'.:' 40i U. 'S; 424, (1971).;' Feder;:,tl, courts. and'agencies con~' 
sistently have, enforced that' interpretation .. thus promoting 
'ournationa.1 goal'of eliminatirig,ba~i;ier8that define economjc', ' 
opportUlJitynot'by aptitude and :!bi~ity'but by race" color, na-' , 

,1·78 Stat.253,;~sam'em;led; 42l}. S.: C;* 2000eel seq, 

':. "" 

/ ' 

;. : tio~al,~rigil!,~rid oth~r 'tr;its that ,are ~asi'ly,. id~ntifi:ed:,but 
, 'utterly: irrelevantto·omi's qualification: fora particular job.~ 

Regret~ably; theCOl.irt retreats fiQm, these efforts ..in itsre- ' 
'vie;w ,of an interl~ctitory'judgment. respecti!)g 'the -"peculia~' 

"',, 	 fac~s" of this lawsuit.:l
, ,Turning'a blind ,eye t9 the meaI:iipg 

and purpose :Of Title VII; the rnajority'sopiniQn perfunctorily' 
rejeCts a iongstandingr,ule ()f law.and underestimates the pro

" bative v~hieof evidence of a racially stratified workforce: 4 , I 
, cannot join this latest'- sojoufnintojudici~l activism. 

• '" ;; • r :_ "-',".> • ' ~ , ... 

',Title VII also 'bar~discriniillation :pecause ,or religion or sex.: '42: 

. S: C .. * 2000e:..2(ar ' Discrimination based on other charactel"lstics has ' 


be€!n'chalh:inged underother'stahites." See, e. g., School B~~t:d of'Nas.~~n ,'.
" 
'. ' "Coltldt/v, Adine, 480U. S:273 (Hi87) (defemlining scope of prot~ctio~ f~l" ' 

) , 

han,dicapped schoolteacher under * 504 of the Rehl!-bilitatiol1 Act of Hl73,'87 
Stat. 394, 29JJ: S.p §794); NewlJOrt News Shi1)/mildi1ig & Di'1/ Dock C(j, 

" v,' EEOC, 462 U. S.: 6~9 (1983) (Brel,'11ancy Discrimination ACt o(Hl7S, 
......... Pub. L, 95~555,* 1, ,92 Stat. 2076, '42 U. S. C.* 2000e-(k»; LiJl:iilardv. 

-'PoWI, 434, U..S. 57S':-(1978).'(Age Dlscri~i!1ationin Employmeht'Aet:o( 
1967; 81 Stat, 602, as amended, 29 U. s. C.:*,6.:d'~(seq.);Cohl.ingGl.ciss ' 
\,Vol'ks',v. Bl'ennan,'4i7 U. S'.188 (Hd4) (Equal:PaY·Act of 1963: 'n,Stat: 

,56,' * 3, enacted'as*6(d) of the' Fair Labor Standards Act of '1938, 29' 
U. S, C.§20()(d»).' ' ' " "",.",', ", " _, 

"See' anle!at 654. :The majority purpOl:ts t~'i"eve'rse ,the CourCof Ap~
,~~' ....., 

peals ,bufi11 fact dit'ecti?'the District. COl,lIt to"make additional findings,. 
. some otwhi~h ,had already been, ordet'ed ~y the ,Court of 'A I)peals. Com: "', 
, p~I'e 827~F;-2C\.439, 445 (CA9 1987), with aute, at 657"':65.8, "iurthel"mol'e, 

-, 
'. ,rie,f\I-i.v,halt ,the majOl~ity!~, opinioh,js~levote,c\ ,to two cjlIe,\tioI15 no( fairly , 

raised at this point: "the questioil of causatiqn in a disparate'-iinpact'caHe," ' 
at 656; alld the nl!ture,of'theeml>ioym:'s defense,.'aiiJ!1"at '658. ,Be

cause I pm'ceive ilo,urgen'cy to ,decide, "these disputed questions,"'ante; at-
;, 	

:n50,. a~an interlocutory stage of such a factmilly.complicated cas~, I believe' 
thEf COUI't ,5ho,uld ha,ve'denied certiol'llriand allowed' tlie Distrlct,COUl~t to 
make the additi6nal:findings dil'ected,'bythe Court of Appeais. , 
, ,I Respondent!:" constitute aclass ;Ofpresent and former e,rllployees of pe- ',' ',' 
titioners. two, Alaskan ,salmon canniilg conip~mies: The class niembel's:" 

,:dei,;cl·jbet!' by the partie~ a~ "nonwhite," include persons of: Sari'lOan, ,Chi-!, ' 
, ne';;e;FiJil~ino. Jtljnllle;;e;' amI Ala;;lm Native de;;cellt, all ,but' one of whom.., ,'." 
(ll'e United Statet-l.citizens.:34 'EPD ~I ;{4,437, 'Pp. 33;822, 33,836~3;j.8::18 
(WD Wash, i983). ~Fifte~n yeiu's ago .they ~ommencedthis~uit, aUe!;ing 
that p~titionef·s engage :il1', hil'ing,job'a5signrl1eilt, housil1g,~ild me::;sing' 

:::'.' 
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, '" 

, I ~otild'have'tho~iht it superfluous~b recountat tnifd~te,._, ' 
clitE:!"t.he' 'developme!1t' df6ur Title vr:ijurispruclence, j:mt, . ' , 
tpe majority's Jadle treatment, of settled laW"nece'ssitales _ " 
such a 'prirrier., This'Court inithllly' considered the mean
ing of. Titre VIr in Griggs' v. "Duke Powef Go,., 40( tr. '8. ' 

424 (1971), hi, w'hic~~, ~'~lasso("utility company employees ", 


, challenged' -t,ne conditioning or 'entry 'iptolligher ~paying 

joos' 4pon a high s.chooLeducationorpassage of two.written' 


~ 'tests~' D~s'pite ~yidence that "these two requirements,~oper~ -., 

, ,ated torendeilneligible-a, markedlydisproportioriate ,rium-: 

ber'6f,N~gt~es~!'f,the,Co~rt .of'Appeals hadh,eld thatbe~ 


,'~practices t~at ,segregate non, whites 'frQm :whites invi.olatiQn 'Df Title VII. 

Evidence included this resPQnse in 1971 by a fQreman tQa cQllege student's 


, ',inquiry 'abQutcannery emplQyment: . " '" , 


, "'We~re ~Qt in a pDsitiQn to" take inaiw YDung)ellQws to' our BristQl Bay, ' 
canneries as they do not have 'the' backgrQundfor DUr type Df employees. 
Our' cannery JabDr is either Eskimo., QrFilipino ancl' we do nDt have the faciU', 
ities t;:mix,Qtherswitlithese grQUps:'." [d., ~t.33:836.' '",,', 
,'SQme characteristIcs' of the Alaska'salrrioriindustrydescrib~d i'nthis 
,gatiqn-,in particular, the segregatiDn of, hDusing and dining facilities 
thestratifica(iQn Qf jQbs 'a~ong radal and ethnic J.jries-bear an unsettliJig ," " 

'.resemblance to. l:!spects of it plantafibn 'ecQnQmy. See'generallirla~tatiDn, 
Tow)1,~nd,CQunty"EssaysQnthe Lqcal History QfAmericah;Slave SDciety 

, :l63;3?4 (K Miller. &: E>GenDvese .~ds>1974). indeed the ll}ainteria~ce of'-, 
: inferiQr, segregated facilities fQr'hQusillg and feeding nOl1whiteemplDyees, 
"see EPD ~'34,437;:pp~33,836,' 33;843-:-33:~44, strikes mE(:i!s:a fQrm of dis

,criminatiQn that,' althQugh it does nDt necessarily fit neatly into. a dispa:rat~':., 
,impact '~r ,disparatectreatment mQld, 'nQf\etheless,'violates Title VU, -'-: See,~" " 
generally 'Brief, fQl'- N,ationa:\ AssQciatlQn fQr the·Advancement Qf ColDred' , 
People. as Amic1ts CW'iae" ResPQndents, 'hQwever, do not press'this tne-
Qry befQre u~' " .' '. -:', . , " \ 

, "This' CDurt rioted that census statistics.shQwed ihatin, the emplpyer's 
•St.ate , NQrth Ca:rQlina" ~'while34% -of white males had' CQmpleted high' , 

, " .' schQol;6nly'12% Qf Negro. males h.ad dQne'SD" , ,SimiiarIy,with'respect ' 
to. standardized, tests,:iI1e EEOC in Qne case' found that use of a battery of ' 

::tests, il!duding. the Wonderli~, and Bennett tests usedby:the,CQmpanyin' 
,the instant case, resulted'in 58% of whites passing the :tests, a& CQf!1pared 

, .with 0I1ly q% Qfthe blacks.':: Griggs, '401 U. S., :at 430;ri. 6: 

.: 
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cause there was no showing of an intent fo discriminate~~n 
'accouiit ofrace,~ there .was nO- Title VlI:viohition; ld: ,at429: ' 
Chief...Justice Burger'~ landmark opin:.on,~~t~blisliedth~t'an ' 
employer'ITuiy violate 'the statute eyeri, when acting in;'cbm-:' 
pletegood: faith with(;mt, anyinvidious~ in'ttmt. Ii_ 'Focusing 
on §703(a)(2)/ he expbiined:' ..,' '. ~:" :". < 

/, '''The objective' or' Congre,ss in the e~a~tmentiof Title,',' 
VlI.is plain from the.lal1g:uageof thest?-tute. " Itwas, to' ~\ 
achieve,~quality' Of employment ,opportunities and re-. 
move, barriers 'thath;we 'Operated :in: thepas,t tnfavor:" 

"an.identiffable group of wli,iteeinployees 6ver. other 'em-: 
pioyees. :,Und~r the-Act,practic,es; pr(jc~dures',or tests' : 

'. neutralon their face, and even neutral' in terms, of intent, 
, cannot. be'maintained' if they, operate lo,~freeze' the sta

tus:quo of prior discrimfnatqry empl6yment~ practices;" , . 
-401 U.S.,: aC429'-43Q; .. ,-' ' 

. .,' " •• '•• - ~"-", -. " ~ • - .<'..... ".': ,'~' ' 

The opiniOriin Griggsrnade 'it clear thaLa neutrarpr:actice . 
'-, 

, that operates to exch.ld~ minp.rities is nevertliel.ess ,lawflJL1Jit ,', 
. ' 'serves avalidbusihess ·purpose. -"The' touchstone fs bti~i: ' 
.nes~ necessity,'" the COlirt ·stressed." ,ld., at 43L Be,cause -, 

, "'Congress directed t,he thrust o'fthe Art tq the ,conseqtUince's -' '., 
~ 9f eI1!p1oymentpractices, riot sImply the motivation[,] : .: 
, Copgress' has placed on the em):)loyer tlie burden of showing 

\' 

,..""The Cpurt.of App~a:ls heid that theCQm'p~rty\had"adQ~ted' the di
plomaand t~stre,quirements withqut any'intentiQn ,to. dis,ciimiri,ateaga~n8t 
Negro. emplQyees.' . We do.: notsliggest that either the Distl:ict Court Qr 
the CQurt DfAppeals erred in' examining .the emplQyer's intent; hut good . ' 
iii,te,nt 0/' abseit.ce·ofdiscr{lhil1.ato/,yi nteli,(doe.'i no( rede,lmz el;/,jilolphelii' , 
pl'oceqn~'e,~'ol: fe.sti,ig Inec/uinisms t/lat ojJemte as :'lltilt~ili heaAwiJld~'.t~" _ 

'. 
inil/grit!! gl'Qnps ,and a'/'e'-turelated to measllI'ing jol).'cajJabllity." ld.. ' , 

, '432 (emphasis addeM (citatiDnQmitted5., " " " ,,- , ' . 
. ,'See id", at 426,n. 1: ' Thissubsect\on prQvides·that "[i]t stair be an 
unlawful emplQymeilr practice fQr an em-rilQYer-., ' ' , 

) "'(a) 'to limit, segr.egate, Qr classify his emplQyees Qr applicants for. em-' 
,plQyment i~,any way' which would deprive, 0.1' tend to deprlv~ a!1yindivi~ual 

.', 'Qf emplQyment 'QPPQrtuf!ities or:other~ise advel:sely affect his status as ~n 
employee, because Df stich individuai't' race, coIQr.. religibn, sex" Qr llatiDnal 

_ Qrigin.:'42,U, S.C, §2000e-2(aJ~2).' ' " 

\',' 

\.. . 

.,1"'
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.4HO U. S. (f42 '·':Sn~v·~;NS, j .• (lis;;ent,in'g 

'."-, th~tany .given' requirement .rriust,have a manifest" relation..: Them,eans' for determining intent (,lbsent directeviden~e wasI, 

,~hip to the employmenUil~qu'estion!''': Id., at 432 (emphasis', 'outlined in'McDQnne,ll Dmtgla.~'Corp.,v.G'1~een,~41rU. 

_ 

8.792 
original): Congress has declined 'to act-asthe Couitn()w~ (1973);~'flndTexa~ J)ept, 9f CO'm?n'Unity Afjairs 


sees fit ~to'limit the reach of this ~'dispimite-irripact" theory,'-: 450 U..,8~ 248 (198l),twOi,>pinions written by 

see Ti3mnsters<". United Stai~s!.;4S1 ;U.8., 324', 335,' h.'15 ' for unanimous ,Courts. " In.such 'a' "disparate-treatm~nt" case, 


, < (19'r7); Indeed ; it hasextel1ded its~ppiicatio'n.!l Tpis ap- see Teamsters, 4al,'U,' 8:', at' 335, n~, 15,' the: piaintifrs ini~iai 
./

'~pro~aLIends 'added force to tl1eGfidfJs ho!d,ing;, ' . , r' ,; ''burden, Wlli~h !s"not onerou8,"450 u:S. ~at 253, is to estab-" 

,: ,The Griggs fnim;ework, with its focus ori'ost€msiblY~lleutraf 'lish "a. prima' facie' of racial, discriinbatlon/' 41'1 u. '8:,' at 


, quali6cation standards, proved inappo~ite for a~aly,zing an in~
 . to .create, apresumptionof'unlawfuI'discrimina- { 

" dividual employee's' claim; brought under § 703(a)(1)~ 1" thatan , "eliminat[ingl the'· most common nondiscriminatory 

',' :einpJoyer intentionally discriminated'on account of race. II reasons Jor the plaintiff's rejecti()n;"l~ , . 450, U. S: ,at 25,!: 


'. '.'Thebur~le.n'then must shift'to Jhe einP1.0yer;to'att.iculate " 
"The oiJinioriconcluded: '" ,; some legitirri~te;'nohdiscrimln~tory reaEjon,for theempI9yee'( 

, rejeetlo'n/' ,,411 th 8. ,at802; see 450 :U, 8.; at254~' Ff~' 
" . " ~.' - .' ~.' 

"Grigg,s cliffel's'fromtheinsta'nt ca,se in irilpoltantrespects. ' It dealt with ..~. 
staildardizedtestiilg. devices which, h~}\\;e~er rieutj'al on theil~ face,. -opel'

.' ate~l to exClude manY,l:ihisks who were c<wable ofperfol'l11ing effeCtively in. " 
the desired positions.' ,Grigg8 was .rightly . conce~ed. that childhood defi: 
ciencies.in . the :~d4c'atioh, antLbackgl:6undotnlinori'iy citizens; t'es'ulting , 

.:", 
from forces beyond their c,<JIltl,ol, not bea.llo\vedlo work acu'oiulative and 

, invidious burden on such citizeris fol' theremaindel' of: theil' lives. ,Re, ", " 
spondent, 'however;' ,'lppeal'~ in diffel:eilt ,clothing:, . He hadengagecl in . 

:-sel'io'-;lsly:(lisruptive act igainsphe V€I'Y o~le ft:orn. whom he .now ,seels ~11l
,. "., :ploYrilent.And r)~titionel' does not ;;'eek,his'exclusioiJ onctheoasis?f a, 

r . tef;tjng devic~whichovel'states ,\vhat. ,is necessai:y fOJ' competent,perform:" 
' 

, is employed toenfo.l'ce fail: h6u~ing aild-agediscriminatioli sblt.ute~, , ' See 

, Note. Business ,Necessity in Title VIII:' Importing :tn Enlployment ,Dis- ': 

crimillatioli. DoctrilljOiilto the Fair I:.Io.usingAct; ,54,'Fo!,cL L:' Rev: 563 " 


, p98G); ;Note, Disparate' Impact, Analysis' mid the Age QiscHmination in ' 

Employment Act,. 68 Minn: L.,Rev. 1038 (1984),' ' 


';'This subse~ti~1I nlilkesif unlawflil' (or an emljloyel' 

"to:fail.or refuse' t~ hil:e or todischal'ge any il;divicillUl. Q".othel:wise t~ dis-, . , ./ 


• ',cl'ifriinate' again~( allY inrIiv'idmll with respe~t to his coini)ensatiOll. terms; 

coriqitio'm~,ol; pl:ivileges;of\erilploymen~;.beca~se 'of slIch i'1div,idttars i'ace;" 

coloi', t'eligioll~~ex, 01: national origin ... :.'~ '42 U. S. C. § 2000e-2(a)(l), 


,.6. • 

. ''''In MrD()/well DOllfllasCoi·jJ. Yo 'Green, 411 U. ,S.794(973),Justice 
" ,,Powell explaiiied: -' ," " , 

- ~..~ 

1-1 

, 

'" f 

'" 

'802;'fh~t 

"Nothing in the Ad p,'ecltides the use ot testibg 01' 

dUl;es; obviously 1l1ey .'are usefuL' What,(;ongress'has t'm.hidrlm-i 

tnese'~levices and\.~echanisins controlling fOl'ce'unless 
, bly 'a I;easonable .'nleasure ofjQ!:l perfol'm~nce" 
:' manded thrit the.le~s qualifi~dbepl'eferred o'vel' the 

b.edmse:of minority OI·igins. Far Trom ;"H~"'''''''ffl''~ 
such" Congress 'has 'n'Hide factol\ so 
1'~Ce, religion, ,iiationality ,and;sexbeco!lle 

"cl,Jllwl.allded IS that allY tel;i.~ Itsed 111 n.~t 
I/ot the l)e/,.~oii, ill the' 

. WhatCongi'e:~1'I has 
jl~l'~on.tQI' tile ,Ioh a/if!. ", 

S;, ,at 436, (emphasis added>. . 
of1.982,PuQ. L. ~'!-'.205, 96S~at. 131. J' 

amended. codified at42 U, S. C. §~ 1973, 1973b.(l982ed. and s'u)JP, ' 
Reports lea(lirig to H1'72 amendments to.Title V.IIalso 

'foi· .. ~li~iJaI'~te-iinpact analysis', ~ H. R.' Jlep., No~ n'2-2:38;:' 
Rep:. No;',92::'415. 'p.'5, <'tilali.j(l~71);' ~ccot'd, 

V. Tedl, 457 U. S. 440,447, n. R(lH82): -Mol'eaver; the theory:)', 
, ance, or through.some sweeping d~squalifiea'tioti of al} those, with any , 
recol'£! of unlawful b~havior. howevei' remote, instibstanti~ir. :01' "''''nl''~NI, 
to applicant\ 'pel'sonalquallficati,ons as ~p:)'~mployee.' 

,,' '., edly rejected ,'esponaent' foi·, unlawful 
sence ofpl'oof of pl:e:text or ~Iiscrimiilatory 

, caimot tie thought the kind of'arti'fini"I' .....hih.."', 

'ers t9 emp1t:!yment' which theC~llI' 
'to remove,;', 'Id;. at 806 

he'belonlis to a 
the ~n;I;loyE)l: ,\vas 
was rejected;',lncj 

remained open and theemplO~rei·, 
persons of cOrbplaiilant'squalific~ltions::'

"' ," " " ...... 

' 


I. ~~._ 
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,nally, becau~e/'Titl~ VIIdo,esnQt'}';:,perm'it.[the ~}~plbyerJ ' , 
,to useC[the' employee'sfcond4ct a:~a pretext J6rthec,:s6itof 
discrimipation 'p:rohibited by § 703(a)(1)/' theempfoyee:'''must' , 

,,' be 'given afull and fair, qpportunity tb:d~n1011~frateJ)y compe-<"~ 
tent'evidence thatthe presumptively valid reasons f6~ his,re- '>, 

. I., -.' '., .' . _'.. ..... _ . 

jection were in fact'~ c9've:r:upJor; aracially:discrirriinatory ,de- ,- '. 
Cis'ion:"/':4ilU. S;,at 804-;-805; see'45'OU.. ,S."at256;· : ,While " 
th~ lfurdens -of producing' evidence thus shir't, the "ultimate'" , 

. : " burden' of persuading ,tlje tri'er of fact, that 'the ,defendant in-. , , 
, -, tehti()pally;disc'rimiriated against the plaintiff re}nainsat all, .,', " 
',tiines',with'the plaintiff."1:~450U.S., a,t253;:;" /. '. \: .... 

,Decisions ofthis COllit .~ridother federal courts repeatedly , ' 
'hav-e,Te'co'inized'that 'whqe' theeri'lployer's 'burdett in, a 

disparate:-treatment cas_e~ is si~plY ,on~ 'of coming-forwat:(I 

:,., wIth evi,dence 6fl~gitimate business purpose,:ifs bur"den in··a'·. 

· dispardte-impact saseis<pro<;>iof-an 'afflrtnative·'defenseoL. 


. busjness, rtece-ssity,l~ . Although the majority's qpinion blurs '. c, 
o ',-.' _. ." .I _." " ••. ".- - • < 

'. ':'·Alth6ugh.di~parate impa~t a~d dispar~te treat~e'1t are t'h~,~o~tprev~ " 
.,alent modes oLproving ~iscriminatio'n~violative of Title 'VII, they are by nO '..... 

, ': :-::"meims exclu~ive.See generaIlY"B.Schlei' & P. Grossm-ari,' EmploYment. . r 

:'biscriminatio~ Law, 13~289(2d~ ed: 1983) (four chapt~rs d'isc~sslng "dis" ..... . 
· . "Paratetr~atment,". "present effect's of past ~discriminatib~~",i'adyerse im-·. 

'. '. pact," and. "reasonable,accommodation" as"caU~go'ries':' of discrirrtinatioii)" .. 
. ·Cf.-I1;, '4, snpra.:Moreover,e{ther.or botliof the,primaryth~ories maybe', 

appijedto a' parti~ular s~t'of faG.ts,:· . See'Teamstel·/v.Uniied St~tes: 43f. 
.:u. S. '324, 336;'n: 15(19771>" .,.:' . . .' ... 
'.·I'See~McDonn~ll Dong(as,'411:U: S;;,at 802,ri. 14. ,Seealso;e. g:, >. 

Teal, '457' tJ,,;S';'at'446 ("ef!1ployer Iriust ~ .. demol1str'at~ thll.t'a,,!ygiv;eil '. 
requirement,[has] a' manifesfrelationship to the:emploYment· in .ques,. " .'., . ',{ 
tion"');:,NewYorkCitiJ T~an~it Authority v: Beazer,A40 U.S.56~t'587' .',~ 'c' 

.0979) (employer "rebutted" prima facie case . by '''demonstration'ihat it's', 

nar'cotici; rule.:, 'is Job 'rela'te(f '!); Dothai'd'v. R'awlinson;.433 U .·S: 321, . 


. ". 329(1977) (emploYer.has tp "prov[e]that:nie:chaIlenged requirements are . 

C, job related'!); Albemarle-j'qpel':CiJ, v.' Moody, '422l{ S.' 405, 4.25 (19.75): 


(employer h.as' "burden ofproving that'its:tests.are 'job related' "f;t;riggs:· ... 

· .' 401 U.'S.,'it432 (~miployer has "btirdenofshowingthat inYiivenTequire~-'.. 


merit must havea manifest r~Iatjonshipto,the employment"): C~urt'of .' 

. Appeals opinions properlY=treating the emplQyer's btirdenJinclude~lmch·v. , .' . r', 

. Bullard, 795 F. 2d 384,-39;3-394 -<CA5 1986); Lewis'v, ,Blooniibu/g Mills,
': '. -..' .' '. , _. " '. ..' 

../ 
... , -) 

,,'., 

:.... 
.'",' 
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that'distinction, th'o~ghtfuL:~~tiection on :.c6mmon~law plead~, 
c 

:' . 
i~g principles darifies the fU!1dliriienta:tdifte'reDCes:-bet~een 

. '.. theJtW<:l type~:,of "ljurdeiik of proof;" I;; .' -In the' ordinary . clvIi, 
.,' .' trial; :the.plaintiffbears the burden ·of I:(ersuadipg tl;e frier of< 

.. ~'. factthat:the'~defendan{ ha.s harmed her. See; ,~. cg:,_ 2 ;Re: . 
. ..)' .• statemEmt(Second)'of Torts§§ 328'A,433:B '(1965) (hereinaf~ '.' 

~ tE~r. Re~tate~ent)...:The 'def~ndant~)n~y .. undercutp!aintiff's ".'.' 
efforts- both 'by cQrifronijngpiain~ifCs· eVIdence diii-iiig her ,. 
case ~i'nchief 'and by sub~itting.cou·riiervailingevidencedtir~ . 
ingjtsownc:!s,e.Hi:~~u~ iftl1eplairitiff prove's thee,xis£enceof 

. the harmfuL act; the .defendantc~n ,. escape liabilitY 'ohlY:,by ,.~; 
, persuading the factfinder that th~ act was justified or'excus-, 

" able~' .' See, e. 'fj., Restat€ment- §§454,.461, 463-467:' '. Tlje 
"plaintiff in turn may tr'ito'refute t.his.affirmativecdefense; 
-Although £he~burdens'of producinge:vidence'regardihg the, 

. ,', 'exis£~nce::of}uirm or'excuse,thusshift between, 'theplain:tlff 
• • ~. . '. - .' •• ' ~ : " ~.~ ~. • .. - < 

,111.c,,773 .F,2d.561,l572 (CA4-i985);Nash"v: 'J;:ck.~onvllle, ,763 F, 2d 1393; 
,''/ i 1397(CAi1198~); Segal' V. Sni~th, 238T).S:.App. 1').6.)03, '121; 738F: 2d ' 

-.....,: .. 
·1249;1267 (1984); cert. deniedsl(b 1I01n.Mee§ev>Sega/:, ·47LU;·S.1l15 

.. " .(1985); Moore·V.: jh~glws Helicopters, Inc.,I5iv.o/Snmrna Corp" 708 F. ' 
.{ . ", ,2d 475, 481, (CA9,1983); Hawkin,~ v:~Anhen.~el:'Bn~ch:~ Inc\69}F.2d SID; ~ 

815 (CA8 1983); JdhrisollV. U1i.cle', Be1i.'s,:Inc, ,657 F::2d 'i'50, (CA5 '1981), : " 
. .. '. ce,rL,deriied,. 459U. S',.9P7 (1982tc()ntra;. Cr:~ke.i·: v.-: Boeing (;0.,'662 F.·' '.' 

. _2d 975; 991 (CA3 1981-)· (en bancf· Cf. Equal" Empioym~ht ,Opportl,mity 
. ," Coin'm'n, Uniiorm'Guidelinesorl EmployeeS(;leCtibn ,Procedures, ~9·CFR . 

.'. :§ 1607.1 ,efseq: (1988)'.,; ~',.'~ , '. '.' . ,." , '> •. -' .' "c 

", "I; See, e, g., 9 J. Wigmore, Evidence §§ 2485-2498 (J. Chadbou~n r~v. ".. . 
.~1981);D.LoiIiseIl & C. MileIl;r, Federal Eyide~ce §§ 65.,..70 (1977)'(hefein-···.. 


..... -after LbuiseiI);: 21cC.Wrig!-it & K. Grllham, F.'ederirPra~tice and'Pl:ocec··· 

.' -dure§ 5122 (1977) (li.ereinafter:,}Wight);.J. Thayer, APrelimihary Treatise' 

'on' Eviderce 353~389' (18~8)'(hereinaft,er Thayer); C.' Langdell, 'Equity 
·PleadingJO~-:1l5(2ded.1883)."· ,~." " '> .... .:.' '." ';:: . 

'e'· 

~ . .:..
. / . ;~~';C[Thayer 357 (qiioting :Caldwell v. New'Jerse]/ 8..B:' Co., 47 N .• Y. 
. :282, 290 (1872» (" 'The burden 6f.ri1alnt~inlrig the;affirmativeof the issue, 

.a~d, properly speaking, the~burdenofproof, r~maineduPbn 'th~ plaintift '.. 
throughoutthetrial'; butihe burden.or I)ecessity",as~cast upon·the.defend 

, 
',ant, to relieve itself from· 'thepr~Surript.ion of ,Iegligehce raised, by the' : 
plalltiff's evidence~ H):" " . '. '". .,.. :< .' '.. ".' 

.~ ! 

" 

>~, 

C 

http:burden.or
http:Inc\69}F.2d
http:snpra.:Moreover,e{ther.or


" 

,

.p' 

.',. 670 .;;: .. 
.', 

OCTOBER TERM, Hi88. . "',". " 

, 

. WARDS COVE PACI<'ING CO" !'.·ATONIO 671 
-:: 

i '. ~- . .' -
STEVENS, J ..,~li~seniing 490 U, S; ·642 .. 

, 

STEVENS, J .. dissenting 

and th~ d~fendailt, the burdenQfpro~ing 'eit~erprSJPQsitibn . 
.. r~rruliris throughout, ,011 the 'paity asserting ·it.' ,. ' " 

:, Failing to-explore the'inter'play between' these'distinct-()l~-
del'S: of prOQf, the Court annQUnCeS that ,our frequents£ate:, 

.' In adisparate-tteatment case there is nQ'''discrimin~tiQn'' .. . '. .' itients-,'th3:t the "empl()yel> . shoulders, the burd,enof Pl;~:lOfre-
'withi.n" the 'mel;lning oCTitle ViI, .unless'the' einpIQyer,jri-: : '.:' spi~cting biisiness necessity, "shotild,hu\fe Qeenun-derstood 

. tentionallytrea£edthe emplQyee unfairly becl;luse ,of 'race.. .to meananemplQyet's prQduction-but not pel'~uasiQn~bur
- rherefQre", the.~rripIQyee~retairi~theburden ,of prQvIng'the den." I' . An.te,}lt '660. ;'OurQpinionsalways nave' empha

existeilCe ,of intent at all times. 'Iftliere is:direct evidenc'e'Qf sized that in a, disparate-impact case.lhe 'emplQyer's burden is 
" intent, 'theemplQyee ITIayhavelittte~diffiblty'pe~su~dingthe' weighty. "The· tOllchstqrle/',the'COlirt said, in Griggs. ·"is 

facifirider that,discrimlnation'has ,occurred: ..Btit"iri'thelike .... bushiess:n~cessity~"--40fU. S., at 431.> Later,:weheldthat 
, ·lie·~ event· that inte!lt has to be 'estallli;hed by' inference j the' 

, , - '. .... " ." i . 

,emplQyee fYlay l'eSQrt tQ the,M.cDo'ltnellIBurdine ~nquiry. In' 
. eIther instarice, the emplQyennay underrnine theempIQyee's. 

, .:;.. \.. " -. ":',' -'.'. ~ _.... - . 
evidenQe ,but has no indepehdent',burden ,of p~rsuasiQn.: ., .,' 
, In conti~ast, .interit:plaYs nQ rQle ,in '.the disparate-irl-ipa'ct 

. .inquiry: The questiQn, 'rather, ,'whether an emplQYment 
:practice has asignifi<;ant; adverse'effed Qn~ an identifiable 
, class, Qfworkers-regru'diess ·bf th~'cause 6r~otive for the" 
, practice: , The :empIQye.r, may. attempt tQ contradict, theJac> '" 

", 

, t 

" 

: ! 'prisQn.'administra,tors had' Jailed t,o:"rebu[t] the prima fade 
. ,0 case, ofdiscri;nination, by' shQwing that the ,height and· \~'eight .... 

, , ," ./ .. 
. requirements 'are'. ,"'. ,essentialtQ effecti,ve job:'perfqrm

ance,H.,fJothat-d v. Rawlinslnj', A33U.S. 321,331 (197,7).,' Cf. 
·~n. ,14, snpra, .~' J; am thus 'astonishedtQ read..:that {he,','touch~ 
.stone,of this inquiry iS,a reaSQned-reyiew ,of-the empIQyer's, 
j,ustifi~ati9nfQr liis use ,of the challenged practice,: .. TT]here 
is no l:eqitiremenL that the ch~llenge,d ,pr:actice be;; .. 'e$sen
tiaJ,''' ante,' at;659.,'- This;casualc.:.aJ~Qst suminary,-:-rejecc 

, . ' - ~." - ), . 

, . t),ull,b,asis fQr 'this' etIect; tl)at' is,;"tQprevent the emplQye~' ,', ,'.,' 

, ,.ft:0m establishing .apr-ima faCie case:. . Bu(wheh an emplQyer, . 
, "is, faced with 8urficientprQofQfql,sparate imract, its only're,i' 
-/jourseis: to justify the practice byexplaining'wh'yjt is nec~s-

sary i9 the operation of businesf?,'Su-ch a.;;justlficati9,n .is. a" 
, .:classic' exainple ,of an affirmaJi~e~efense, iJ . , 

!'I 

, 
the eoitrt' of 'the tru~h and adeqtiaeyof t~e grounds of his claim, both 
point of faetand.law," . " , . ",' ":' 

Similarly j' j~ .suits~\Ieging price disel;imihati6~' i'n ~iolatio~of §2of the'·:" 
Claytol;.Act, 'as' amend~dby the Robjn'~on Patman ,Act, 15 U: s: _G>§ 13, iF 

, is well settled that the defendant has the butclen ofaffh'matively establish, 
, ing asa defense either aeost justific~ti~~,under the j'roviso t~ subs,eetion c 

~ t '.;.. 

,"Accord, Feci.; Rule (::iv. PI'OC'~ 8(cy'(UIh ple,aclingto,.a pnicedirig plead- . 
'iilg, a party s.haJI 'set forthaflkmativ~ly . : '.,anY .' .. matfel'constituting an 
. avoidance ol'affil'mativedefense"( ct Thayer368~369: .' " - , 

. ... ;' -  ~ , . ." .. "' 

"An admission OlHY"of coui'se, e~ci the contl;ovel:sy; bqt,such ,a,nadmissi,on .~ 
. be. and:yet not~il(lit; and-if that be so; it'1s,becallse:the partymakiilg' 

" the a(imi's~ion,sets up something.th'1t~avoids theaPl)ari:mt effee.t 9f)t . , .; . 
" . When" thishappen~, the jJaI-ty ~efel,lding. becomes; in so fai,; the ((Ctoi' or . 

pl!liiltiffln genei'ai, he \vho'seeks tb move a cci'llrt;in hisfilvOl', w'hethel: 
. ,as ~111 oi'igillal v1ajnt'iff whose facts !~i'e mel'el,Y denie~i. ol'_as adefenda,i 

. \\'ho; in' adlnittiilg his, aclyel's!wy's contention and setting up an' affirrimtive 
defence, takes the' r6leo( aCtoi" (reus e.t"cij)ielido tit ndo!') , .:.;.;must satisfy

_. . . ... .' . ".-' . . , . ", ~. " . 

,1 (u), United St~te.s \T. Borden Co., 370 u; SA60,.4~7 (l!162), 01". a good~faith, 
effort to nleet, a competitor's equally lo\vpi"iei, pu ..suanttosubseetion(h), 

';, Standard.oifCo,v.FTC;340 U: S:231, 250 (1951). ", . : .'
" 1,./ - ",., . .: 

'. ~".The rnajority's:only basis' for this proposition is the ,plurality opinion in 
, Watson v,Fort.W(n1hBa,1Ik & Tl'itst, 487,U: S, 97'i,997 (1~88),wliich in 
turn eiteslio au"thol'ity: ' As J'UST,ICE BLACKMUN explained in 'Watso/I; , 

1001::;1002 (eoneurl'ing ill :part ,!~ncl'eoMur'ri;li( in judgtn~nt), ;1ll~1 ns,l 
have. sho?"n here, the assertioil pi'ofou~(lly inisappr~hends. the diffel'ence . 
betweendispal'ate-impact and. aisparate·"treatmerit clnims, ., .. 

. _' The 'CoilI"t also makes pagsing,referenee' to Feder'ar R4 ie:of Evidence 
301." Ante,: at 660, Th~t:Ihile pel'tainsonlyto s~ifting of evidential'y bur
dens upon establisllment of apresumlJtion and has no bearing on the sub':: 

. stantive .ourdens,ofproof. ,See LOllIseH §§f!.5-7,O; ~Wright~§ 5122.· ' 
, .... "' • '>,." • ---:. •. '" • - '-. .. 

0_ • 

" " 
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. " ~ :: 
STEVENS, J.,clissenting . 490 U. S. '642 STEVE~S, J.: ; dissenting. 

.' ~ion 'o{the stat1.,ltory constFuctionth,a£ .developedif,l the wake. 
-,' 'ne.ed,. n6't .c'onstitute'the ,&ole or, primary ~ause~ 'of the: ha,~rri',_ 

of Griggs is ,most disturbing. ' I have ahvays believed that - " §§A31~433; cf.. Price·WaterhQuse y. Hopkins, 490,U~ .S:' ·228 
,". " :" J .the Griggs opinion c9rrectly i'efiect¢d the inte,ntof the Con . (1989)...... Thus in a .disparate-impact caS~'j pr'oof of ,nUmer'oUS r" 

.' 	 ,,' gress that enacted 'Title ViI,' .Even'if J were:not soper~ , questiol}able' empl'oyment practices :ough~ t'o"f'ortJfy ari em ... ' 
., '~tiaded, 'I could :riot join ,arej~ctionof a consistent interpreta- '.ployee's,asse.rtiOlf that 'thepractlc~s: caused racial disparj- 

. tiop ofa f~d~raI'sta'tute.' ,Congress frequently rev'isits,this'" .tie§.20 ordinary' pr,iriciples' of f~irness'...require that Title . 
, statutory scheme and 'can readily .correct our mi~take'!:\'. if we, , . v1r~::icti'ons··be.tri~dliKe "anyjawsulV", Cf. U.S. Postal':: . 
: misread jts' me~njhg. '.' Johnson v; ''Xran:sportat'ion Agency"" Se,roic.e Bd.ofGoirernors ¥: Aikens,'460, U.,S.71t, ,71'4';;n. ,3 ' 
:Santo; Glara Cty:,' 480.'11.,8. 616;' 644'(1987) (STEVENS, J., . (1983). 'Th~ changes'the' majority rn'akest'oday, tippingthe;r-" 

. concurring); RunY(Jnv. McCr.ary,-'427 u. S: 160,'190-192 scales, in ',favor-'of employers, .,are' ,not· .faithful t'o those 
.(1976) {STEVENS,.J,;'concuITilig).See 'McNally 'v. United .. ;; principles. ' 

" .' .: 'II,..... .: States; 4~3 (], ,S.. .350, 376: (1987) .(STEVENS"J., dissenting); . 

:Commissio~rv. Fink, 483 U. S;'8'9;i6~':"i05(1~87) (STE~ . 
 '. -, P~tiHonerss~~kreversal~~fthe 'C~urtof Appeah{'anddis~.
VENS;',J., 'dissemtirig); see ,also Rddriguez de Qiiijq,s V; , Shear: 

'missalofthis suit 'on,thegrouhd':thal respondents' statistical.' $QnlAmerican E'J;press, hpc:: 490' U. S;477, 486(1989)'(STE~-" 
. evidence.Jailedto pr'oVe' a. :prima facie, case 'ofdis~~i~ination.· .YENS; J. ,~disseritirig). , . "~, ,/ . ',' '. 
. Brief f'or, Petitioners· 48; , The' District .'·Court concluded . 'Ah:~o Jro1;lbling. is· the Court',s ap,?arerit, redefinition 'of: the', 
. "there ,were 'signifi~imfdisparities' " ~between theraciatcom~, .,~mpl()yees" bu.rden of pro()nri a.d~spara~e-impact c.ase.' No' " : , 

prima,.faCie·case will be.-made, 'it.declares, unless the ,em- ~ 	 . 'positicii)'o(the 'cannery w'orker~.arl~ the. noncan.nery workers, .. 
. but it "made' fib precise numerical Jindirigs" on this arid otherp,loyees :" "isolat[eJand.ideritif[yJ tpespecific' empl'oyment, 
, ctiticafpoints;' See ,ante, :aL650,·'ii.;5. Given this dearth oC practices 'that are allegedly responsible f'or any 'observed 


s~atisticai disparitie!:I. ", •. Ante, at 6,56, (quQting ,·.Watson ,v.. . findings and the C'ourt'sn~wiy 'artitulated preferencef'or iD-' 

Fort Worth [rank & Trust, 487 U. S~ 977,994'(1988) (plur:H-" , 'dividualiz~d pr'o'of of chu~ati'on, it W'ould ·be. manifestly unfair' . 

ity'opinion»·This additi'onal pr'oof requil:ement.is unwar-,: . ',' ~ to consider respondel1t,s"evidence in th~ aggregate and'deem:~ 


ranted. I!!' " :U i$ .el~mentari· that ,a .plaintiffcannot. recov~r~: -:( , ~ it 'insuftiCiEmL _. Thus the'C'ourt'pr'operIy rejects petIti'oners' . 

,uP'onproot of injury alone; rather, the plaintiff must conned, " " ~ request f'or a"final judgment and remarids 'for'further deter::

: "the injury t'o ariact'9f.the defe'ndantin. order to establisll: . ,'minati'on cif.th~,str~i1gth 'ofresponde~ts' prima facie ·case .. 
.,.. ' p'rimafaciethat t1)e' aefenQa;nt is liable.: E .. g:,Restatemerit ~" : ' See:'ante, at 655:' Even at this jUhcture, h9wever, I b~1ieve . , . 
.~' § 430.. Alth'ough'the causal Jinkmu'st have subst~nce; the act that, resp6rid~nts~ evidence deserves greater- credit than the';" 

'\ . '" . . . : - '. . - . ",' . ~rnajotity .~l,~'o~s.:· '. . . . : . . " 

j'i,Tlie Solicitor General's brief ali~icitS . on b~h-alf ~f the employer~'

agree~: i ", " , 


, t<l The Court'discounts tbe difficulty its' c::msality requir~ment pl'eseQts 
deCision I'~ie for,iSelection m,aybe complex~it.rQay, for exa~ple,:in- • > for -eri:Jpioyees"reascining'th~t 'they maye<riJploy "liberill. civil discovery • 

volve/consideration of )1'1ultiple factors" ~ And 'certainly if the, factors' com:, l:ules" to obtain~th~ employer's statisticatpersonn~l records, . Ante; at 657, . , 
'. bine to produce a siilgleultimate selection decision ·and it is !Jot possible. ". -Even assuming that this generaliy is true, i~ has no bearillg.in .this litiga~"~ , 

. ~chall€mgeeach. one, that decision maY'be cha1.lenged· (an'd defen'ded) as a . tion,.sirice it is undisputea that petitioners did not pres.erve.such.records: 
, whiM/'. :Brieffor. United St:-ites as-AmicnBCnriae 22 (footnote omitted) . 'Brieffor Respo~dents 42":43; Rel>ly 'BrieHor Petitioners -18-19, . . 

. ' , 
" 

I. 
" 

'. ; 
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~/ , STJ<~VEN~ •. L, i1ii,;;;enting 4H(i,u. :S. 
:'Statistical evidence of. discrir:niilati(in ~should:eo.mpare ,the'" , 

'racial composition ofemplo§eesjp disp,uted jobs to'that,,, 'of. 
'the ,qu'alified; .. population in the"relevahtlabor ,mark.eL'" 

# ' , , ' " 

A~l,te, at ·650'(q1.,loting Ha'zelwood,School 'Dist . .v. : United 
, States;, 433 U. S.,'299, .308- (197'7)). " ThaLstatemerit leaves 

c' ,open. the d~finition'of the qualifiedpbpulation ,and th~ rele~ 
: vant .labor' market.., 'Our previous opinions,' e. g. , New:YiJrk 

" "City, Transit ;httho"rity v.,·Bectzer, '440 U. S. ,56,8, :584-586, ' ',' , 
'(1979); pothard 'v. Rawli1ison;433.l!. S:, at '329-330;iflbe
.,ruirle Paper eo. v.Moody; 422 U. S."405, 425(1975); Gr,iggs, 

, :tOll:!. g'.,aL:426;'43Q/,ri. Q, demonstrate ,that in' revle\v
ing 'statistical e~ipEmce, a court should not strive fornumeri- ' 
cale~actitUae at,tlie'~xpense 'Of then~edsof the' particular: 
case~' "\ ':. " " : , " " ' 

,,, The Distr'ict Co;rt's findings 'of.fact Qepi~ta' lmiqlle 'in':' 
'" dmitry." canrie~ieEr often ,are lbcated in remote, ,sparsely 
'p,opulat~dareas of Alaska.'''34 EPD ~ 34,43'(, p. 33,825(WD 

Wash. 1983).' :':Mostjobs areseusonal, with" 'the season!s 
lerigt~and thecanher'ies: personnel' needs varying notjust , 
year to,year but day to day~' 1bid:~ To Jill their employment, 
requiremerits, petitioners must recruit, and ,transport manY,' 

, canne'ry workers ~nd' noncannery workers;frclI11 States in the 
.pa~ific Nort}l\vesLld.,at 3~,82~-: ~Most cann~ry'wor~ers, .. 
cOrl1efrom a unionlocal based otitsideAhiska or,fromNative 
Y.iliages,near 'the:canneries., Ibid.', Eroploye~s:'in the, non~' , 
CaI1'nery positioI?-s~the ,positions that are "at iss!J,e!':-:-leru::n ,pC' :.," 

-, - openings 'by woi'd,6f m.otiUi; the jobs seldom are post~d' ()rad-, 
"v~i'tised, ,amtthere is, no promotion torloncami~ry jobs from 
,within,the cannery wOf:ker~{ ran15:s., Id.,,'at ,33,827::"33,828. ' 
", In 'gener~ll; the. DistrlcfCourt found : the at-issue jobs: 'to 

, ''lequire ~'skills, ,i. rmlgihg from English -literacy,' typing,~md, ' 
"ability, touse's~am micrqrp,eters;gauges,<:lnd'mechahic'~ 

" hand tools" to!'goodhealth" and~ driver'~ licerise.~l; 1d. ': at " ' 

~'The Di;;tricf Co~rt found;th~it of mOI'e'thajl1bO'at~issue jOQ titles. ail , 
", were skilled except these"15: kitchenhelp.'\vait'er!waitress: jailitor, oii clpck 

ccrew, night watcl)mal),ta!,lyman!,laundry;g~;n1an,rol!~tabout; st6!'e help, 
/' 

,',
642, . STEVENS, J;, (!is~enting 

33,833'~33,834: ,,' AIl'can~ery worker'$' :jobs;,like aharidf~rof ' 
'at:-fSSUe'Pb&itions, are unskilled, andthecourt.foUlld-th~tthe' 
'inten~ity of tfiework diiripg c~niling' seasoI? precludes on:'Ui'e- .' , 
, job training lor skilled noncanneryposition's.-, :Id., at ~3,825. ',. 
. 'It, made no findings regardil1g the extent tow~i_ch the can~: ' ' 

.". " nery ,workers ~liea,dy :are,qualit1edfor at~issue:jobs; lndi~ 
"' ,viduaJ, plaintiffs testi.fied persuash:ely'~hat they: wet:e 

qualified for. such, jobs, ~ but the' cov:hneither credited, nor, 
discredite'd' this' testimony. ,Although there are no fjndings' 
c,oncern'ing wage. differential's, 'the patties seem,to agree that ,0 , 

.' wages f?r cannery worker:.s are lower t,han :those'for .non-,~ 
'c,anhery ,w.orkers,skilledor ,unski1led,.'~he Oistrict Court, 
fourid"tliat "nearly :111" cannery' worke~s ate rionwhite, '~~ile 
the per~entage:of nonwhites' employed in the,entire:Ala~ka ' 

, '$almori",canning industry' "has, stabilized at ,abou( 47% to 
"50%." Id:; at33;B29.,:The' precise t?tratificatiori'of tl.!e wo~k 
:{orceis:notdescribedirilhe'findings, b~t the partic;s seem to 

" agree that theIlO~cannery jbbs are 'predomimintly held 'by 
'<\Yhite~'. __'~ .- ,,', """" '" " , ,-,~, ' 
, , ' Petitioners' contend that the relevant labor market in. this: 

, ,~case is thegerieral populati~ri of the "'exter~al' rab9~ market 
: for the]obs atissufi/' Brief for. ,Petitioners 17., While~they: 
would rely ,on' th~ 'PistrIctCourt's fihdings'in, thi~. regard, ': 

;: those findings are ambigUous: At~one . point the ,District, 
, ,'Court specifies' "Al,aska, the PaCific Northwe~t, af!d ,C~li-

'fornia" as ~'the ge.ograp,hical region from :which (petjtioners] 
'draw their' 'employees," but its, ,hextfindjng' refers, to "tHis 
relevanbgeographicalatea' for' ~anilery\vorker, laborer, , 
pthEn:.;nonskilled jobs;',34 F,;f>D' ~ 34,437 ~ p.33,828. :nlere 

.. ; ,- . " ',' .-, • ' t' ": 

stocki'oom help,assistatltcaretaker (winter: watchman' and :watci';'rna~;s 
, f 'assistant),machiriist ilelpei,!trainee, deckhand; and apl)rentic,ecarpenteri ' 

carpenter's helper. ' 34EPD ~34,43i, p, 33,835., " ' ' ' 
, :r! 8ome'cannel'ywol'kers later b~came architects, an Air,FOI'ce 'officel:; 

'" <i!ld a ~'~cluate 'student in public administrati6h": . 'So~e had c~liege tl:ain: 
, ing at the'time,they'were employeel in tpecannel·ies. See id" ai38,837

33',838; i\pp.38, 52-53; Tr,· 76; 951":952, 1036, 1050. 2214: ' 
'" ' , '. .. . 

, 
'/ 

j, - "" 
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.- STEVENS, J., dissenting. '?' • 490 U~· S. ,642 : STEVENS, J.,' dissenting , 
, , ": ~ ,,"' 

."'-, 

, , ,~".,! ,

is ~o e~pies~ fin-dj~g o~ th~ rele~anf l~bQr ~arket fot: non-" ' Evidence that virtl,lally' all the employees in the major cate-' 
cannery jobs. - . j. gories of ;It:-lssue jobs were white, t4 'where~s abouttwo"ihirds . 

,~ven assumirig" that the Disftict Court properly defined. \ , ,of the' cannery ,workers :weren6nwhite, 2" may:,' riot by itself ' 


the relevant gepgraph~cal ar~a, its,apparent'assumption .that su,ffic~ to establish ,a prima -fade case Qf. di~criminatiori. ~,;

P9pulatiori 'In' that' area 'co~stituted the '''available 'labor' , "- ..- 'Bu,t such evidence ofradal ~tratif.icatjon puts the'specific em

',supply;"iibid:, is 'not adequately fotinae~. - ~n undisp.u1:ed ,re- ,; , ploymerit practices ch~llenged~y· respondents. intoperspec,: , 
quirement for' employme!1t'either as a caimery or rwncafmery tive! '.', Peti~i0l!_ers .,recruit~inployees fof, at:'if?sue, jobs from: " 
worker, is'availability for' seasQnal employment in: the "far 

'! out~ide the work forcer:ather than from lower paying,'over> 
'reaches of Alaska~, Ma!1y'nortcannery wotkers,furtherniore; , ' " ,~: whelmirigly nomyhite, cannery"'worker positio,ns.· .,34 EPD 
mtist'be~available'~forpreseason work;, }d., at, 33j829, ~34,437,p: 33,828~33,829. I n(orriiation'al;>out availab!lity of 
33;833-c:33,834: Yet the recor~ dO,es not identify,the portii>n at-issueposition~ is ,conducted by woro of mouth; 27 therefot:~; : 

. .~ ~.. ." ~ . ~ 

\)f thegelreratpopul~tion in Alasl<a, California; and the Ipa_ 
: ,t'Fo~ example, from 1971 to 1980,·ther~ were 443 persorishited in the job.cific Nortbwest~ that woul<;l,' accept, t!1is type ofempfoyment. 2;l, 
qei:>artmentsfab~led.:~l1!achinists,", ':company"ashing'boat,'; and "teocler":at:-:-, fhis ,deficjency'respecting :a'cruCial'job' qualification dimin~" petitioner Castle ,& Cooke; 'In~. 'sBurrible Be~canne:ry; only 3 of. them were'" 

ishes ·the' usefulness ()ipetitlohers' statisti~al; 'e'vid,ence: ,'In, - ',- ',nomvhites.Joint Excer:pt of Re'cord 35 (Exh. 588):,' In the 'same'catego- " 
--'coritrast" respondents" eyidence, comparing rac'ialcomposi..:' , ri'esat the RedSalmon c'annery of petitioner:W ards Cove Packing Co:, Inc:', ' 

tions within the work force, identifie~,a:pObrof Wo'rkerswill.:', 488 whites and 42 ,nonwhit~swere hireil." -.Id., at 36. (Exh.,,58!.i», ' 
i-'TheCour:tpoints out thaJ nonwhites are "overrepresented" among the,in'gt<;lwork duri'ng ~th~ relevant tlmes and,~familiar with the

,cannery workers.'AlI:te, at 654. Such an imbalance will be,true in.',any 
. . . ~ I . " . - ., , : worldngsofthe indu13try. 'Surely this ism9:r:e probaHve than' .. rac:ially stratified work force; its significa,nce ,beeomes ,apparent. O!1ly, umm: ' 

, " ,:the uritallored general" population statistics on whJch petition- : " examin~fon of the' pattern Of segrega,tion :WitiiiJl.th~ work for~e: _ In -the 
, :, ers focus:' (:'['Hazelwood,,-:433 U.. S., at 308, n: J3; Team- canner.Y industry nonwhites are co~ce'ntrated in position~:offering low' 

sters, 431Y. :S:;,at339~340! n. 20., ' w'ages,and little orportqri,ity for,promoti9n., Absent any showing thatthe 
"~undeITepre~entation" of.Whites in thisstraturri.is the result ora barrier to

'" 
, ~ access; 'the t'overrepresej1tatio~" of ~oriwhitesAges ~ot:off~nd Title'viI, • 

',', , ""The majority suggests that,at-lssue work demarids;the skiJls possessed 
'. . ,.... "/' -.' . 

, by '!llccountants, managers, boatcaptains,electricians,' doctors, and engi
neel·S." See'ante, at 65L ",It'is at least theoretically possible that adi~

/,. proportionate numb(ir of whi~eapplicants possessed the ~peciiilized 
l'equiJ'ed by ,some,aUssue jobs. :' In fact,-of course, 'many at-issuejobs 

_i" 

- skills not at' all comila\'able to these selective example~, ' See:34' 
,EPD 1134,437, p, Even the District 

'of the 

, 'full-year;; 
-, 'pl'opriat~ in aennmg-Iaoorsupplies for migrant, seasonal work. "~4 EPD general' public/' at 

::. 1134,437, p. 33,8~9.: ,. , ' Court o(Appeals explained in its remand optmon: 
The court's rather confusing'dis'tinction bet\veen work-in the cannery'm-, "Specifically, thecori1panies sought cann~ry \~orker~'in Nati~e,vi't!ages and 

' d'ustry :imdoth~r "migrant, s~asonal wOl'k1' ~oesnot support its~on~lusio~ thl'ough disp.atches fl~om-lMWU Lbcal,37, i.~;us,secur{rig' aWOI:kforce for-" 
that the generai popuhltioncomposes the relevant labor:m~rket. ,- -. . , ~ , "-, . the lowest paying jobs which was',predomil,~mtly Alaska Native and Fili

:~. . - / , "'. ' .- .... , '~ '... ,.... .' '- ~ 

'" " " 

" 
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'642, Sn:VENS, j., dissenting.
~STEVEI':IS,J" dissehting/ .4901ks, , 

, i,mpact ,theoty,: reforrrmhiting ~he ~rder 'Of proof :gndthe " ih~ maihtenflriceofhousin~ andfness halls thiits¢parat'e the. weight ,or-th~·parties· lJui'dens. ,Why-the Court undertakes·' 
largely, white:noncannerY'workferce fromlhecannery w.ork~ these unwise, chal1ges in elementary and eminently fairrules '- , 
ers, id" at 33,836, 33,,843:-33,844, 'coupled with the tendency is,a.mysterY to me.' ,'.,',"',.', ' 
tow:irdnepoti~tic ,hiring/" are obviouS: harriers ,to :em'ploy-, , " 'J respectfully dissent, ; " ;" . m~nt opportuniti¢s for,' nonwhites" ,Putting to oheside tfie 

issue of. business justifications; .it woul<} be' quite.wrcmg to ' 

: 

"; 'concluae that these pra.ctice.s -have nO discrimin~tory, conse- , 


- ql.ience}!', Thus I ,agree ,with the ,Court Of Appeals, 827 F,2d . 
/, ' 


"Aim, 444:-445 (CA~ 1987), thatwhen the District Court makes . 
,.'........ 


"\he .,additional findings' prescril~ed today; it should treat' the-~' 

, evidence of ra<;ial stratification in tbe workJforc~ as asignifi":" 


., . '/ ., '" . .' , ' . . ' " cant'element orr~spond~nts' prima facie ca~e, , "\,., ' " ", 
, _ 0 '"') • .' , 

. , 
, 111- J' ,( 

\: " 

".The majoritY's 5)pinion be~ns with recog~ition of the'set
,'-' 

'tled rule'that that ,"a facially, neutral employment practice , 

'may bedeemedvi'olative of Title VIIwi~hout evidence ofthe " 


:. . , ~mployer's subjectiv~'inteni to discriminate thafisrequired' 
. -in a 'di~parate~treatment' cflse:" Arde,at 645~646., It then 

~ ',departs -from the ;bo'dy of hiw eng~nder~d by this' disparate-, ".; 

. , ..._- ..... . . -'" . '. . . -: ~. - ~ . - '">' ~ '

pino.' , For otherdepart~ents the corfipanies l;eli'edon i'n'r~rinal \\;ord-of- , 

: mouth recruitment bypr~domimmtli.~vhite superintendents:i:mdforemen;c" , 


.,
" ,who I'ecruited primarily white employees; , Th.atsllchpra:ctices~can cause a 


'disci;iminatol'Y imp~ctisobyiotts," 827 F:2d,'at ,446:, ' '. . ,'.' 

;' ,:~-

'2'The. District Court foulldbuf downplayed the .fact that relatives of 
.,. 


, , ~_mplo'ye~s are given' p;:eferentialcon;ideration. ,See:34- EPn ~,34,437, ' 
, " 


" 

p. 33,~O,', Bllt' "of 3,4~ iJei)o~iRtic hil'es in' fOUl: upper-level depm'tmeI1tR'< " 


duriJ)gI970-".75, 332 \y:ere of whites, 17 of nonwhites," the Gourtof Appeals 

'noted. C.'~If n'epotism exisfs,·it is bydefinitio)l' apl'actice of giviilg prefe·r~~'· " 

el1ce to relatives, and \vhei'e those doiilg:the hirillg'ai'~ predomina~UY .. 


"/. ~ 
.'_-:'-·t''-.. 

. F,2d, at 445; , .' , " , ... ,,' " , .,' 

, ,"" T~e COlll·t silggest~ that,the discl'epllllcy iile~ollortli~)~ppoitu;lities -[01', 

, 'white and' nonwhite wOI'k~rs does not amollllt to diRpal';iteimpact, within " 
" , 

tlle,'meaning of. Title ,VII unless I'espondents'show thatit,is "rietltionerc:' 

fault. ': Ailt(~~ af G5't; see'ali::oallfi" -at G5:3-654:" This ic:tatelliellt distorts . . 


:white, the practice necessar'ilyhas an adverse impact 'on nonwhites." . 827 

' 
the disparate-impact the~J~Y ,inwhich, the 'cl'iticill inquiry is wheth~l:ail em

-'. 


, pioyel"s pract,ices operate to discriminate:'~ E: 51. ,GI'i51g;i, 401 U. S,,'at 
,1·

43C ;Whether theemployei' intended suc~ discl'imin~ltion is·irrele~ant. ' ,.'
. .'. -. ~ . . . - . 

" :,:
'I .~~ 

t 
':-." 

,
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\- .' . . , 

..S,TEVENS; J. ,qi,sse.nting 499 U. S.:: , 
-,... • '. < 

-existing com~inon~law"ciaimsa:gainstan allegedl:Y:fl,egligent ' 

, doCtor wQrking)lbroad, eyen thQligli'~he~doctorisilldemhi~' 


,,',fiedljy t}le'Federa,IGOvernment. Jcannl?t,believe tha,t CQn~ 

'gtessintended·that resulkI am therefQre ,persuaded that ,/ 

. § 5(b)(2)(B)sh6uld, ,beread.in:"3\:Vaythat prevents, it from", 
',b'eingnQthing'more than a,Ineaningles~,appeDdage~ndall()\vs ' : 

, it to. fulfill its: ii)tendedpur'pose~ of , preserVjng pre-:,existing ": ,,' ,'. 
'chlims.13 ' "" """,, , " " <;, ". . 
,.,'In'.West/allv., $rioiri,484 '-U.S. 292 (1988), we said that 
'jiCQngress,isiri the,.b~st'PQsitiQIl ,t:QprQvidegJ,iichincetQrthe 

coinplex'an~f Qften highly empirical. inquiry into. whether aQ", 

SQlut~ immimity 'is warranted jn13, 'particpiarcQnte}\;t" and ,we' 

s-qggested, that"[l]egislated'standardsgQverningthe'imm!i;'" . 

nity 9t ff!deral, ~~p19y~e~' invQhred, Ijl :state-l~wJQrt actiQns " .,' 


,wQuld be useftiL"~ Id., at 300.. ,:Today,the CQllIi, l:>y;decid- " , 1', 

iJ1g that, as~ction;QrC~:mgressi haI1d~wQrk, i~ a~l111jty, ; once r~, ", 

again-invites CQn'gress to step i:nahd",'prQyidE;!gu~danc~:'" " , 
, r'respeptfull;y: dissent. . ' '; , <." 

~' . 

. --::: 

" 
," 

~~.~. .' ~ _ .': -. . - _ • - _. . f ,'" ~ . • 

'response to, this dissent, the Court has restated its' argUment that 

respondent 'did· riot "violite"the GonzalezAcL 'See ante, it 1.74. Asa 


,~ , 

"l. 
" 

A:UTOMOBILE,WO'RKERS v., JOHNSON CONTROLS, INC: '.187 
\:..: ...-.', ,_ .. _. . .,' r.., .. . '. _ . ~._ "_ 

, , 

f 
, ' 

Syllabu.!? 

" 
''lNTERNATIONALUN'ION;: UNlTEDAUTOMQBILE,.

A,EROSrAC~& AGRICULTURALJMPLEMENT . 
, WORKERS'OF'AMERlt:A,UAW,ET A1..", 

','iJ. JqHNS.oN'~CONJ,'ROLS;JNC.' , 

CERTIORARI TO THE UNITED STATES COURTOFAPPEALSFO~-
. . ", ,. ,~. 'rHE'SEVE~TH-CIRCUIT,~ ' .. ' . 

: .. No. 89-:-1,?15; . Argu~qO<:~obe;,ioI1990:"::DeddeQ Mar~h 20;,l~i-
. A, prim~r; ingTidi~nt' in res'pond~nt's:lJatt~rY m~riufa~~~ring pro~~ssis

'l~ad,dccupati(mal exposure to wh'icheritails 'healthrisk;;,: including the' 
r.iskofharril'to any ~etiis carried' by afe:inl:\leemplQyee."Af~er eight of, 
'itsemplQyees became pregriantwhile'maintainingblpodiead)evelsex_ " 
.ceeding that noted by"the Qecitpational$afe.tY,.,'~id Health:Administra~:-', 
tion(OSHA) as criticaffor aworkerphinning to"iave'af'amily, respond- . 

, ent',announced ap<>!icy ban-iugal! womeniexcept those w.hoseiilfertility" '. ' 
......: ~ 'was"medically documented, from jobs involving actual or potential lead, . ~c 

,', " ' . '. '/" '.." ' , ' ," .' " 

exppsure exceeding theOSHAstapdard. Petititmeri3, a group including 
'" employees affected byrespondent'sleta.l~pr:otectiQnpolicY" filed a class, 

'actio~in' the District, Couri, ciairriing that tne pqlicyconstituteq sex'dis- '. 
' 'crilt!inatlon yiol~tiv~ of Titl~ Nil of the Civil Rights, Act of 1JI64; as ':-
~mende(:C"The court granted 8Umll)ar.y jU;dgmentfor. respondent; apd . 
thl;' Court of App~als .affirmed~ The latter court held tl;1at thepropef " 
st~d#d fOI:eyaluating the policy was:ille busine~s necessity inqu.iry ap-~ 

, plied by other Circuits;, that respondent was entitled. to summary judg~ 
ment:beCalll'le-petitionershadXai1ed to satisfY theirbur.den of persuaSion .. :~ 

toeacn.pfthe.elell1ents,.ofthe business neces~jty defense under Wards" , __ 
CoVe facking,Co: v.At6nio, '490U. S. 642;: and. that. eveniLthe 'proper 

,evaluativestanddrd 'was' bona fide,occupational qualification ,(BFOQ) 
analysis,':responqi:mt 'still was erititled tqsumm~ry.Judgment because its 

, i ~matt'~r dfpu.re grammar,tlie' qourt is,: of course, ~o.t:rect~)' It nev~~theles's ' _". ~ 1 f~falcprofection'poli& isreasohably necessarY to further the'industrial 
remains' true 'that this ,literal, re,ading pI the Liability' Reform Act 'fails to ',-, ! ' safety concerh tha:t,is'partofthe essence of respoild.ent's'busiiles;;. 
ansWer two ciitkal questions: (1) What.Jegilllative purpose is ser,ved bY>9t?: ·L He~d: 'Title Vt{,:as an;~nded ~y. the, P~egnimcy:riiscrimiIiati~n Ad (PDA), , 

"pl;iving.li'larpracticeyictim~,such a~ petitioner, of th~ir:Go,riz;liez Act.rem~.', forbids sex~specific fet~l-pr()tec~ion polic'ies: Pp.197,:,:2U. ,'..' .. ': 
-". 

, . 'edy? -(2) 1f §~5(b)(2)(B)1oe'snot'preserve that~emedy; then' what' !Vas its ' f, , ,(a) -Byexdudiflgwomeri with childbearing capa!!ity.from le~d:exposed.:.
" " '-purpos¢? ,if forced to choose ·be£weeri:an assumption that Congress used', joos, respondent's policy' creates 'a facial Classification based ongenqer'.
',:/ i~perfect grammar't~ acpieve,a benigripurpo~~ identitll;!d in:ttie.legislative

" 

ana explicitlydiscriminates against wome.n "onthe'ba§is of their sex' " 
history ahd 'an'assumptionthatit:iiiadvertently'achieved aheartless 'pur- -: r 

-.J und~J::' §703(a) ()(Titie'VlIcJMoreover,' in using t,he words "c~paQle,o~ ',_'
, posedisCiairp.ed Inth,e'legisla'tive histoty, I haverio:difficuity .in ~hoosin~r, bearing CI1i1dren"as ,the'criterion for ex£l\.l.sion, tp~ policy explicitly das~thl:dormer.' ' " . /' 

; " sHies'ori the basis of. P?tentialfor p~egI,J.ancy, whfcl.~lassifi~ation must b~ 
~ , 

" 
,;" 

., 1 
, -.- j, 
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:. regard~d, under the PDA, iil the ~~I'l\e Ji~ht: as expli~it s~x dlscrimina~ 
'tiOll. 'The' ,Court of, Appeals' erred iii assuming . that the policy',was , 
"faciallY,neutral becau'se, it had 'only a'di~criminatorieffect ,on~omery's ' . . '" .... \"" 	 . . 

employment opportunities" and because ~ts asserted purp,os~, protecting',' 
\yomen's unconceived pffsPl."ing, ,wa:~_ostensibly benign. The pollcy is: 
not neu~ral because it does not apply lo male employees in thesame-way ,', 
as irappliesto'fe~ales, despiteevidE!nce about the dehilitating effect oC ',' 

'lea9 e~P9sure6n tlJe, male .reproduc~iYe system.. ·Also,theabsence of ,a . 
malevolellt inotive does notconv~rt a facially discri.minatdrypoiicY into a ' 
neutral policy with a discriminatory effect.> ~ Cf! Phillips v.Martin Mar

':ietta Corp .., 400 u: S; 542: Because respondent's policy irivolv~s dispar!' 
,..,	ate treatment through explicit facial 'discriminatioii, the business necel?-, ' 

sity defense and its purden-shifting under Wards Cove' areinapplicabie 
here. 'Rather, as, indicated by the ·Equal Employment Opportunity

, ,. Com!llission'senforGeme~tpolicy, respondent's policy rriay'be:def~nded ~ 
only as a' BFOQ, 'a;more~strjngerit staridard than-business necessity.

'Pp. 197,..200;, . , . . ' " - ~",' . . ., , 

(b), The l~nguageo(both the BFOQPfovision set forth inUQ3(e)(l) of. 
.Title VII -which allows an employer to.~liscriminate on the'basis of sex' 
"inthose'c~rtain instances, where ....; sex ... 'is ~ [BFOQJ re~onably, 
necessary, to the nOrln:afoPefation of[thef particular business" ;-:-and the 
~PDA provisio,l1 that amended . Title VII-which!5pecipestIla,ti unless> 

.j' pregnant employees,differfro~others ~'iii their·ability or inability ~o 
work;'" they musJ: be. "treated the,Same" as other employees' "for all 

" empioYIl1ent-rela~ed pur:poses" -'-as w~lI as these, pro,(isions' legislative' . 
his~ory and the 'law,prQhibitan employer froIn giscrimlnating " "\ 
· against a:woman I::lecause o( her ,capacity to become pr~gUant Ilnless her ',' . 
· reproductive potential prevents her 'from' performipg the duties of her, 
job. Theso-called s¢'ety .exception to theBFOQ is limited t~ instances . 
in :which sex or pregnancy actually interferes with the' emp)oyee's:ability" , 
,to penorm, and,the employer must direct, its cOlwerris:in this regard to j' 

. those aspects; offhewomal'l:'s job-,rela.ted'activities. ~hatfall within the; , 
"essence" of the particular business~ Dothard v; Rawlinson', 433 'U. S.,-: 
321, 333, 335;We~ternA'ir:Lines, Inc. v.' Crisweil; 472<U: S.'400, 413.' ,; , 

.. rIle Ilnconc~ivedJetuses of respon'dent's fem~le e~ployees 'are nei.th~r : 
custoin~rs northfrd 'parties whose safety IS essenti!'J,1 to ,the business -oL , 

, .' 'battery manuf~ctllring. Pp. 200:"'206. • ,. , " .' ' 
(c) Respondent cannot establish"a BFOQ:Fertile wo_m~n, as far as 

<.'appears i!l t~e record, participate in the manufacture of batterie~a!5effi

cieiitlyasanyone else.l\;Ioreover, "respond~nt's 'professed con,cern!>.. 


· about the welfare of the.' next generation do,not.suffi~e' to establish ~, 

_~ . 'BFOQoffeipale sterility. ,'Title VII, as amended by,the:PDA, mandates' 
- . , that decisions abo{tt 'the welfare of future. childre~ be~left,to"the parents' 

1-, 

:( <;; .~ •• 

" . '. 

'; 
. 	 '- ~ " ·,I:·~ ..w •• ~.;~;.' ••• "# _ ._, 

AUTOMO~ILE WORKERS v. JOHNSON ;CONTROLS, INC. '189, 
, ~ . 	 . . . '. 

, 187-, 

" 	 . 

'who conceive, b~ar, support', and raise the~ r~ther than to the einploy~ .r 
who hite·those parents or the courts. Pp.-206-207. -. ','. :' 

(d) An e'mployer't'ltortliability,for potential fetaltnJuries and its iri-, 
creased cO.sts .due 10 'fertile women in the workplace do not requi!"ea dif- . 

. . "\'[ . "'".f~t:'ent result; If, .under. general tot:t principles, Title VII bans: sex
spe~ific' fetal-protection' policie~,the employer fully informs the w~mal1'" "of the risk; and.the.-emp'loyer'!1as not'actednegligently; the basis- for, 
holding air employerJiaple seems remote at best. ,Mor.eover; the'incril- : , 
hlental cost of empioyi~gme!nbers of onei?e'x cannot justify a discrimina- . 
tory refus~1 to ,hire membei'.s:·of that gender:.: See; fLg, ,- Los Angeles: 

, Dept. of Water. ¢nd·Power:·v. Manhart;. 435 U.S. 702; .716:"718; and 
11· 32.:Pp:208-21l.., - . " 

886,F. 2d871,'rev~rsed and remanded. 

. BLACKMUN, J., deliv~red the 'opinion of the Court, iri which MARSHALL,.. 
STEVENS, O'CONNOR, and SouniR, JJ:, joined. 'WHITE, J., filed an opfn
ion'concurring in part and' coricurring in the judgment, .in 'wl}ich ,REHN-:' 
QU·IST,C.,J.,and:KEN'NEDY, J .• joined, post, p. 211. SCALIA, J:,filed all ' 
opinion concurring in 'thejudgment, post, p.223, . ,: ' 

'~q,rshaS;§er;on: argued' the' calise for peiitiQners. : \\,it~, " 
,lier.Qnthe briEdswere J.o,rdan Rossen, Ral;)h O. Jones, arid, ' 
Laurencepold; '. ''', ,', '" " __ " .. ' ," , " 

. :. I Stail,ley S. Jaspan argued the cause forre&pondent." With' 
him on the, briefs were Susan R::·Maisa;AnitaM.:Sorensen, 
Charles G. Curtis, Jr., and JohnP.'Kenrtedy:*., " , 

• >.. ,:, ~ '. - • - • ~. 

"_.' 

jBriers of.aini~i curiae ~gingreversal were filed forth~:United Sta~s 
.et al.by SQlicito}~ General Btai;r,'.f:lssistant AporneYGeneml Dlinne, be-i)" 
uty,Solic;itor Gen,eral Roverts, DePu.ty .ASslstp.ritAttonieY Gerteial Ciegg, 

"Cliff6rd:M; Sloan~ David. K. ,Flynl1', Charles' A: 'ShanoT, GZVendoiy'n'
, You~g,kea11~s, Lol'mineC.Davis, and Ca?'olyn L, Wheeler; for the State 

".j ' of C~liforriiacl'!t al. by 101m K.' Vande 'Kamp, Attor~ley General,Andrea' 
})h,eridan O1'din; Chief Assistant Attorney General, ~Ma1:ian 
'Shpervising DeputiAttOi'ney'General,'and ·Ma.nuel M. 
Attorn~y Gener~l; fon the'Cornmon~~ea!t}iof Ma~sachusetts et al. 
M. Sha:nnon: Attorney General Qf Massachusetts, ' 
M arjo1'ie .Hein.< and /¥dith: E .. Beals, 'Assistant A ttorneys'Gener~I" 

:

, by the Attorneys' Qeneral for ,their respective Sta~es, as follows: Robe1t 
K. ,Corbin of Arizona, 'Cla1'ine Nanii Riddle of Connecticut, ChfLi~les ' 1vl:. 

' 'Oberly', Illof'Delaware, Roolnt A. Buttel'ioorth of Florida, William 1. 
' 'Giiste;, Of Louisiana, James 'Tiel'n~y ofMaine, Frank J.Kelley of.
. Michigan; Hnbe~t H.. Hu.~nphl'ey III of Minnesota. Robert 'M.-SeireofNe-,· 

' .... 

" , 

; , 

" 

I 
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, ~ ...~. B~fore the CiviLRights: Act bf 1964,.78 'stat. 241;'-became 
JUS'riCEBLACKMUN deliv:~red the opinion of the Court: 

.~ :;-..~ law; Johm:;orrbo~t;rolsdidnot employ any 1;~oman in,abattery~ 
.. In tpi~ case ~w~ a~e;coiicerned':with~ah einpl~yer'sgend~r~ ~, manufacturing job. -, 'iiI June.1~77, howev~r, -it ami6unced 

~ased fetal-proteCtiohpol!cy: :,May an employe:r E:!xclude 'a /~- Its first offi~ial:policy 'concerriing'its employment' of women in 

fertile "female employe,e' from cert!lJri 'jobs 'because of its . con;.~ ~, ~ ~.~ ~'lead-exposure work: '.~: .,. 

cern for, the healtH ,of th!'!fetus,thl~ woman might conceive? ' 
 ,"[P]rotection"of the health of the ,unborn ',child is'the'ini,' 

,~ediate' and- directtespons~bilityof the::prospective P::tr
" '..... >.' -- • ". '. • •• -" 

I· 1 
I 
' , 
' 

", 
enis.,,' While the rrtedic.al profes~ion and the',compfmy ~ 

Respondent Johnson Con'trols, Inc., rmliiufacturesbatter-' /can support themJn;th~.ex:ercise'of:this responsibility,: it'" >
ies.' In 'the manufacturing process,~theelemeiit lead;is~ ~.~ 

'. ' 
. cannot· assume it fQr • them ~ without simultaneously' iIi-"' .

\'"pdtpary fpgre~ieriL' O~cupational exposu,reto lead Em~ails' fringing-theirrights as persons. ~' ~, J ~ . ", 
, health risks"Jncluding the riskofharm to any fetus.,carried i ' .". ~ . . Since not allwoinen who can become mothers 

by a -female employee. ~ . wish to "become -mothe~s (or will. become mothe:rs)'i it 
. ~ ........ ~. " -. ' . -~ ~,. - . '. .:.'"' ~ , -, -; - ,:'-:. . " -" 
 .':'1 


i. biaska, Robert J, Del.Tufo ofNewJer~ey"Robert Abrams Of New York, would appear to be 'illegaldisctimination to treat all who 
AnthonyJ:,CelWrezze; ~r., ()f Ohio, ~~~rtH.:Henry of Qklahoma,)iector;': - " , ,', '. are capal;lle ,of 'pregnancy as:th,ough theY'will. be,~oIhe 

Rivera~Cruz of P~erto'Rico,Jim Mcittox .of Texas,Jeffrey L:- A,1nestoy .. pregilant." 'App.140. ' . ~ .. 


. . ~of' Veimorit;'Oodfrey R. de Gastro of ,the Virgin Islal'!'ds, andKe1ine~h, ~ 

'~.·'·Con~istent with ,that ~.view, ,}Jo~nson"'ContI:Ols ','stopped'O. Eikenberry of Washington; for the American Civil Liberties Union et aL 


by 'Joam E. Bertin: Eli{5iibeth A. WerbY"andl13abelle Katz Pinzle!; for· the -,:; , short of excluding womEmcapabl~ ·ofbearil1g children from· 

Americih, Public H~alth ASl?oCiatioI1et aL'byNadin~Tauband Suzanne L. ~."lead.'exposur~;"ii, at 138,hut emphas~zed~thai 'awoIhan ' 

Mager; for Equal RightsAdvo~atesetaC byS1tsan~D~ller_Ros8~nd Naomi, -' " 
 . 'who,expected to have a child should not,choosea job in which' 
R, Cahn; for ,the NAACP Legal Defense and Educational Fund, .Inc., ',' . " . ,shoe wotild_ h.ave such exposure.. : The company:also required a 
et at', by Julitis'LeVon}te Cliamliers, :Cha1'ies'$t(q5henRalston, and-Ron~:' 

woman who wished to b,e consider!,!d foremployment,to sign ,a-aid L': Ellis; and for Trial, Lawyers for Public Justice by Arlliztr H: Bryant. .' ..
" ,Briefs' of,amici curiae'urglng affh1nan¢e were filed for the Cha~berol:' .. staiemerit'that she:had beel1,advised :of the risk ofhaviI]g a .' 

Commerce of' the United S~tes of America by TimothY,It -Dyk,;"Willis ~ child while she was exposed to' ,lea:d:' '~he statement·' iIi- ' 


. J: Goldsniith, StepJien 'A. 'Sakat; .and Robin S., Ciim;ad;~ for Conc~rned , forme<i"t,he WOman 'that idthoughthe~e~was 'evidence "thal . 

Wom'ep for Am;ericaby !,ordan,,w. Lonince,Gimron CampoeU; andWen-, , women. exposed to lead have a high~:t:rateof,abortion,~ this' 
dell R. Bird; for the Equal Employment Advisory Council et aL .by Robert 'eviden.ce was "noL~clear .. ··.as the relationship between -E,W{lliams,D'oit.glas S. McDowell, Garen,'E. Dodge, .fanS, Amundson, 

':and Qi'tentin.iliegel; 'for the Industri~l}iygiene ~aw: Project by Jack Levy 
I.' 

cigar~tte sin~Jking and cancer,'~:'but that, it ,was, "medically. 
" an,d !lise Levy Feit~ha'ns; for the National Safe WorkplaceIl1stitute by . "i speak~hg; jus't goodsens€! nofto::run that r.iskifyol.l w,ant chil-. 

Jame,s,ji Holzhiw-er; Jor the Unit~d States Catholic Cori,ference by'Mark, .. ' d.ren and donof want to expose the unborn. child to; risk, how:' . 
, E. ChopkQ and Jbhn A: j3,ekweg; arid~forthe,Washin'gtori Leg'al, Founda: ~ver smalL '" ." Id., at '142:"'143." . . 

tion l:ly Da12ielJ.Popeo. PaitlD.Kam~~ar,andJoh1rC, Scully. ". . ~ , ·Five years later,'ih1982,"Johnson COl}trols shifted~from a
Briefs of aniici cit1'iae were ,filed for the Association or'the Bar of the 

~ :policy of~arnil1g' to a policy'ofex'cluslon; , BetweeI11919and City'ofNew York et-a1.bySidney S: )iosdeitcher, Evidyn Cohn,-Ja;~et 
Gallaghei. Janice Goodman, Arthur Leon,ard, and'Jim Willian1,s; for Nat ~ i983,eight employees became pregnant .. while maintaining 

'ural Resources Defe'nse Council; Inc., :liy Thomas O. McGarity and Albmt , blood lead" levels:'in, excess :of 30 miCrograms ,per -deciliter. ' 
H. Meyerhoff; and fprthe' Pacific Legal Foun~dation: eta1.by Ronald', Tr. of Oral Arg;-25,34 .. Thisappeared to-bethe'critical ievel 

..... • >. •A. Zmitb1"1tn and'AnthonyTCaso, ' ,~ 
1-- '. I • .' 

:; . 
c:, 

" 
" . \' 
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, noted "bythe Occupational. Safety, aridH~aithAdIl).inistration', ~,', , gainIng u:~its at'nine ofJohns~n Controls" pl~nts"WhOhave_ 
, (OSHA) for, a worker who was 'plarmirig to have:a famiiy> ' .' - 'beeh ancleontin\ie to be' affecte'g ,by [the' employer'slFetal ' , 

, " See 29 CFR,§I~noj025 (1990)., The company responded by': ' " Protection Policy ,:implementel in 1982.'"" No'.8~-G-0472 ,_ 
,i..~~, 'annortncing a broad' e'xclusion of women 'from jobs~that ex-: '" " ',(-Feh.25',i985)'; pp.l,'2., ' ' '. ":" " , ' ' - , ' 

- I ..pm~'ed'-the,rri to lead:' ' - . ~ '1'h~ Dist~ict,Courtgranted,s;urrilJlaryji)dgmentfor defEm!J- :' 
-4 • - .",-. 

" ' ," [I]f is '[Johnson, ControlST"poli.cy that women~who are, 
" , ant-re~pOhde'nt 'Johnson,Controls.c )' 68Q,P.Su'Pp.309(1988). : 

pregnant or who are capable of bearing children\vill not :; " 'Appiyi,ng:a C three~part ,business 'l!ece'ssity ,defense :derived 
, ':be'placed. into~ jobs irwolvihg lead exposure' or '~hich , 

J' 
':from fetaPprotection~ ~~s'es in the Coui:ts:~f App~als_for'the' , 

, could .expo!';e'themJolead, through the exercise of job , Fourth and Eieventh' Citcuits,'the' DistricfCourtconcluded ' 
,'biddihg~ 'bumping, transfe~ or,promotionr'ights." ,Api>; tha(while "there is: a disagteement. airi<;mg the' experts re"" ',_ 
~~~. ,,' '",' " , - garding the' effect Of lead on the fetus," the hazardtp the, 

fetus through exposure fo ,lead was established by "aconsici~" ',The 'poli<;'ydefined "womeri', .. capable of be'aring children" ' .. j : erabi~~odyof bpinion";',t~a£ although "[e]J(pert,opinio~ has ':,,' , as'''[a]ll womEmexcept t!Iose whose.i~ability to,be,ar childr~n' ,< ", : been provided "Which: holds that lead 'alsoaffecfs, the re.: ~, 
, is medicaJly documented." -1d~at 81. 1t further stateothat. " , p~oductive abilitie's'o(men and wbmet1: '; .'briM that tliese' 

an 'unac~eptiible,wqrk station w~s,one where, "oyer t,he,pa!?t,~' " i _ ,effects are as great as the effects of expos~reofthefetus,· .•. ,,' year," an employeehad'recorged 'a blood lead level of more:' , '~greiit bO,dy ofexpeM;s'are,ofthe opinion,that thefetus:i~, . thari'30,~i~rograms per deciliter or"tqe work site had yi~lded ' ~ more vulrierable, 'to' levels, of :lead tha(~woald" n'ot affect',',ar{ajr., 's~inplE;!"conta~nirig'a l~ad level 'in, e,xcessof3p-inicro- , 
, ~,adults?; :,and thit petitione~s' had, ;'faile'a' to' establish'that ' , grains' per cubic meter; IlJ.jd;' " '" -

" there is an' acceptable alternative policy ,which would prote'ct ',:' 
j-. ", II' the fetus:", ld,~, at315-316. The court' statedtliat,' in vIew 

,: ~I~ April i.984~ ,petitioh~rsfiled ill the ·tJnited'Stat~s, bis'~ -', ,of thlsdisposftiorfof th~ busin'ess nece!?sity o,efi:mse, itdid,l1ot ' . 
. "" tri~t.:Court, fOJ; t~e'Easte!il: District' of Wisconsin' a'd~ss· ac-,", ,-, / " "'hav~to undertake ~i' bona fide" occupational- qualincation's ' " , 

, {sic] (BFOQ) analysis." ,ld:; at 316, n.,5., ~~, ~, ." '. tionchallenging Johnson Controls' fetal--protec~.tion policy as ,', 

,sex dlscriminationJhat violated Tit1e~VII'of the Civil Rights' ,.. The Court, of Appealsfot the Seven,th,Circuit,sittingen, . 

Act 6fcI964,asamendeo,.42 U. S.. C.§2000e eLsee]. Among , banc, afffrmedthe' suminaryjudgillent by a'7-to':4 vote.' ,886 ~" 


, the individual plaintiffs, wer~petitloner~ Mary ,Craig; who ,- F. 2d 871 (1989).- Toe majority :held'that the'properstand~,_: 
~~ '".

,': hadchoseri tb be sterilized :in-'order: to avoid losing her Job, 'ar~ for'evalu~ting~hefetal-pr(jtecfiop,poIicy wa~ the defense,' 
, Elsie Nason: a50~year-old di~orcee,'whohad'suffeJ;edaloss 

,,' 

, of,busin~ss n'ecessity;'that johnsonControls~wasentitI~d,to . 
',in'compensation'Whenshewas transferrea out,ofa-job where' " summar.y judgme,nt unger that" defense; anii':that even ir'the 

'" she' was exposed to lead, and Donald Penn~y, who had ,been proper 'sta~dard was a -BFOQ, J ohns~n Contr~ls s'tjIl was Em-~ 

dehied a:FequestJora leave .of absenc'e for thepur.pose~of low- ", , ·titled to summary,judgment., ,_",' ," 


, 'erjni(hislead leyel 9_ecause heint~nded to ,becomea~ father;~' , TheCourt:of'App_eals,se~ id:, 'at'883,-885, fi1;'st,r~v~~ed 

,-- Upon stipulation:ofthe partie::;, th~ DistricLCqurt certifi~da fetal-proteCtion opiniqns from the Eleventh,'and'FQurth' Cir


. '.,-' 

~' class consisting Of "all past; 'present and 'future production cuits., ,See Hayes,v.'SJielby'Memo1'idl Hospi(al, 726"F:' 2d 
'and maintenance. employees" in United Auto 'Workers bar~." , 1543 (CA111984),~ndW!ight v. OlinC9rp:,6~7 F.,2d 1172-': 

- '.'- . .", . -, -' .,' - . ... -, -.' - . 

'\ 
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" 
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JCA41982).' .Tho~e opinions est;'bIished the thr~~-step busi;,' 
ness necessity inquiry: whether'there is a substantlalhealth 
risk to th~,f~tus;whether transmi~sion ofthe'hazard to tJle 
fetus occurs·only through women; and whether there IS aless 
discriinhlatory alter!\ative· ,equally capable ofpreveritingthe-" 
health hazard to the' fetus, 886 F,.2cl, at' 885; The Counof . 
Appeals aweed~with theEI€rv~nth and.Fo~rth Circuits that. 
j'the . components of the business' necessi~y defense the courts 

'. of ~ppe~l~.~ild .the.EEOC .have util.izeclin fetal.p:rotection; .' 
cases' bah~nce' the interests"of the _employe~,·the~:employee· 
and the unborn chilo in, a manner consistent 'with Title VIL" .
.' .' I . _ '. '!" • ~ '. _ -- < • 

Id".at 886: "The court further noted that, under Wards Cove' 
Packing .co, :v.~Atonio, 490 'D,. 8.642 ,(1989), th~'burden'of 
persuasion~remained onthe:plaintiff'irichallenging a l~u.siness 

'ilecessit)':ql:'!fens!?; .ando..::.1inlike·~the Fol1rtb and-Eleventh Cir-~' . 
-'cuits~itjthii~ imp~sedttehurden on the .plaintiffs fo;r·all 

. three steps...886.F:'2d;: at'S87'-.893.. Cf.:Bayes, 726F.2d;· . 
'. at.1549,: and Wright, 69TF:2d,:'at li87. .) .. 

"Applying thi~.busine~s .Iiecessity' defense, the Cqurt.ofAp-. 
peal~ . rUled ..thatJohnsonControls: should . prevaiI:Specifi~ . 

,', ¢ally: the court concluded. that there was ,no geimine isslle Q( 
rtlateriai fact aoou:tthe substantial health-risk factor because . 
the partie~ agreed that there wa~ asubstantiaJ riskto~ fetus' 
frdm lead exposure',." 8§6F,'2d;"atf88.8-889.The ¢ourt,o(' 
Appeals;also concluded~that, unlike the evidehc'e of risk to the 

. , fettisfrom the' mothet'sexposlire,the evidence' of.riskfrorn ' 
the -:father's exp~~ure, >'whiClrpetitio~ersp:resented, >"is,' at. ," 
best; speculative and unconvincing. f ' '1£" at 889... Finally" .. 
thecourt·fol,lnd that petiti,{ners 'had waived the<iss:UE:!.of1ess,. 
discrimina£01:ialterhatiy~sby' not, a~~equately~.. pr.eseriting .. -;-

. it. It said ,that,' in. anyeveht, petitioners hact not ,produce,d . 
evidence of Jess di~cr!minat6ry, -altern~th;e's in' the District·.· 

,CQurt. Jd:, at 89'0:-893:-' . - . 
'.- fIavingconcluded that thebusiQess necessity defense .was 

the a'ppropriate' framework imd that J ohnsori .¢ontrols: satis
,. -. J . ' , ", ,~- '':., ~ 

.....-.. ( 

, 

, ~ '\ 

.' .... ~~" 

.'-,' 

. AUTOMOBI~E WORKERS v.JOHNS()~ GON'~~OLS, INC. 195 

./ 

187 c· .: ()pini~ri of theCQurt: 
1 

· ..' , "-::. . ' . _ - '.:' ". ' .' ~ '1 

fled th~t standard.; the court proceeded ,tocliscU13S theBFOQ' . 
defense ap,deoncluded thatJohnsorr Controls. met ~hat. test, ..... 

,-\,  , t09:' , Id., at 8.93-'-894.'. The,.enban~~ majority'rul~d,that in~ . : .' 
, dustrial safety is part of the essence of r~spoi1deht's ·busl:tless•. 

. 
'.' . '. arid that the fetal-protection policyis,re~somibiy necessary to 


.; . fu'rther ·that t';Qncern.. ·: Quoting' I)othard v. -Rawlinson; ··433' , 

, .,·.U.S.821;335·q977);·the majority emphasized.that;jJl yi~w 


··6fthe goal of-protecting the unborn, "more is at stake'; tl1an 

simply' an' individuaI wom~l)'s _de.cisi~n to weigh and' accept' 

'. the risks of employment. .886 F·. 2d, at898.; .' .. 
' •. Judges' CUdahy and Posnerdissente:d ant! woliid ,havere
versed the judgment and remanded the case for triaL ,"Judge 
'Cudahy explained:' "It m,ay· (and sho'uld) 'h.~ 'difficult' to'e1:ltao

,".' , .. :lish'a BF(jQ~ere'butl wouldaffordt.hedefend~nt'~p oppor
, t~:f1ity ct () try.;': {d.:; ;at 901. · .. "[T]heBFOQ'.deferise need .hot 

. ~. 
-. be narrowly lirriited~o ,matters o(w()r:kerproductivity, .. prod·~ t 
·uctqU~lity .and occupational'safety;" _ld:;at902; n: 1. He - . 
.concluded thafthis case's' "pairfful ~omplexities.· are.mani-.:. 

. '. festly unsuited forsummary'judginent". Id., at 902. ' .. " 
'JuQge.,Pos'ner state.d: '''1 think it a.~mis~aketos.uppose that,' 

we(carl'decide this 1case 'once and· for. 'all' ()n', so' meage~,a '.•. 
~ ... ~ecord.;~ Ibid.')J.e; tOQ; .emph~sizedthat;underritleVII,:a: 

Jetal-:protectiQnpolicy whichexplicitlyapplied just to ,women 
doiildbe defe~d~donly as. a,-BFOQ~Iie, observed that· Title :"'. 

-,- . VII defines 'a 'BFOQ,'deferise as a '''hona . fide 'occupational: '.' 
'. ·quaiification reasomibly necessary to .theQ()rma"()per~tiQn''': ..::' 

· of ~.business,'and'-tha~ "the. 'norm~l. operation';,of abu~i~ess '. 
. . encompasses.·ethical; legal; and -business' concerns about .the' 

effects of anernployer's 'activities ort third parties." .Ii, at 
902 and' 904'. 'He. emphasized, .ho~_ev~r~ that ~hethera par~' 
ti~ularpolicy is 'lawful' is a qU~8tion--ofJact 'that' shouldordi

·.narilyQE:lresolv¢d at trial. .}d.·, at 906.: Li~eJ.udg~CudahY,· 
h~stress'~d that "it: wmbethe·rare·ca1:le.where the lawfulness 

'. ,of.sucha policy' can be decided' o'n th.e :defqp(hlnt',s~otion for. 
. summary'judgment:", Ibid: .. '..... .' .",... ; 

_. > • • ~ • • .' • 

,~ . '" 
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", "- -~. J. 	 -' ,."",' . ~ "" .499U. S., ,Opinion ~~ the Court ,- ' 'III 
JudgeEast~~brook, 'also in' disse~t;'and..joineqby Judge", \ -The,.bi~s' in Johnson Cpntrols' PQlicy is o.b~ious;_ . Fertile ' 

, ,Flaurn:" agreed, with Judges Cudahy 'and Posn~r that the only ; men, but':riot fertile, women" are: given. a choice as to ,whether>,' 
defense ~vailable to John[5on Gontrols, waS the B.FOQ, He ,they wish: to ,'risk their reproductive health_ for "apartic1.Ilar' 
c(jnchlded',,'ho~ever,that the 13FOQ'defense would not pre~ ,job. Section~ 703(a) Ofthe CivifRightsAct'of 1964,78 Stat: 
vaifbecause respondent's stated' concern .-for the healthot , 255, ~,aniend~d,42~ :,p.,s, C.. ,§2000e,-2(:;l), prohibits sex
the ,unborri, Was irrelevant to ,the operation'Of its busjness ' ba$ed' -chissifications' intermsand':~(mditions,of employment, " , 
'under theBFOQ.,, He aiso vi~we4 the el1lployer!s,concerhas " 

,I, 

in' hiring and discnarging decision~,' arid'in other employment.' 
frrelevanCto awoman's' apility or inahility to, work ,under the 'decisions 'thaf adversely, affect an employee's', statUs/ Re-,

" 

Pregnancy Disci'imination 'A~t'sarnendn1ent to Tjtle VIl,92, sporident's ,feial.;protection 'policy' explicitly, discriminates 
,_ S,tat. 2076,' 42U:~s.{5. §,2000e(k» , ,ju~ge 'Easterbrook aiso , againstwomen on the basis:of their sex. The policy excludes":. 
,~t~~ss.~d what he considered' the exce~sivebr~adth:of John _women with childbearing'capacity' from, lead~exposed jobs" , ,; 
son c,o:ri~roJs"policy. "It appliedte aIr-women, (ex~E:pttho'se ,and so cre'ates: a facial classificationoased ongender.Re- , 
with '. inedicalpro9f of incapacitY to 'bear childten};althougl1. 'spondenf 'assumes as,much,' in 'its, brief ' before" this,', Court, 
most womem,in an industri,al).abor force do not become preg- , ~Brief for'R,espop(1erit'17;::n. 24. '." ' ,',' , , 
nant,most',of.tbose whq'd() bec6mepregnantwill have blood' 'c ;'? " , Nevertheless,tli~ 'Court of Appeals assumed; ~s: did th~ , 


, lea~\ levels:' under ,30' micrograms per ~,deCiliter; an~r ,most Q( 
 two, appellate courts that already had 'cpnfroilted the" ~13sue,

those Who become pregnant'with levels,exceeding that figure' 
 thaCsex-spedflc fetal':prbtecii.on,'pblicieE\ do not,involve facial
,will bear norimil;childrEm,anyway: :: 886 F:2d,'at,912~913. ,'dl~~rimination.' 886F. 2d, at 88~-887;~Hayes,' 726 F.,2d/at' 


, "C<;mcerns 'about. a ti?y,minority:ofwol1lencann()t, set' the" 
 1547; Wright, 697 F'., 2d,at 1190.,~'These courts< anaiyzedtl1e 

_ standard by which all' are judged.": I d., ,at 913. " '~ " 
 .' PCllici~s as though tney,werefacially neutral(and had pniy,a 

-:-_-'-'---C'-,"" . \ '. - -.. _ 	 :' With ftsTuling"the Seventh ,Circuit,became the first Court ' 
, C ,of, Appeals ,to 'hold that' a fetal'::protection policy~itect~d,ex.:' , ' -' 	 c~~not'be ~ouritenanced,~thdut pro!)fthatinfertility is''-i',BFOQ.... 

[P)lai~tiff; .';, has allegeda' daiD;! of overt discrimimition that her ernployer , "clusively,atwomeri~ouid'qualify as a BFOQ •. We granted ' ". 
Illay jUstify only through the BFOQ'defense." Id., at 1310. ? , ,_cettiorari,·,494 U. ,S. 1055 (1990);, to resolve the obvious ~on- " 

", 	 ,,:In, Johnson ,Cont1'o(s, Inc:' v. Fair Employment & HousingCorrinp'n, 
, ,: ..' flict between the'Fourth, Seventh;-and Elevent4":Qrcuitson 218 Cal. App. ;3d 517;267 Cal. Rptr. 158J1990), the court heldrespondeht's 


, this issue, and to addresst}'iejrnport:intand_difficult question' ~fetal-protecti~ri'policy ,irtvaiid' under, California's tair~employment'la~; , 

,'r',',:wh~ther ,an employer; seeking 'to protect p~tential'fetu~es" 	 'Thestatute'reads: ' . .' '" '",.' ~. ' " ," , 

"It-shall be ~n unlilwfu! employrrient practice for an employer~ :'-' ,may discriminate agairist women just because' of their ,ability 
, "(1) to fail' or refuse'~ hire"'or discharge any i!Jdivid.ual; I,lr otherwise to ,to beco,me pregnant. I ~", ;, ' ' discriminate ,against~nyin~ividualwjth respect to-his, compen~ation, ',' 
terms, conditions, or privileges' ofetrJployme!1t, becaus!'c\ofsuch individualis ' ' 

,', ',Since our grant of certiorari, th¢ Sixth Circuit has ~~versed a District r, -' race, color,religion,sex;, Or nati~nalo:igin; or ': , ,,' " , ,', 
',' Cobit's summaiyjudgmentfor an employer that,had excluded , fertile fe-, '''(2) to limit, segregate', 'or classify his employ'ees or applicants for ,em

male emplOy'ees from foundry jobs involving expo~ure'to specified con	 ploymendn any way which would'deprive or ~nd,t(j deprive any individulill ..-: 
'c(mtratiorts dfair~bOrne iead.' SeeG:rantv; Genel'alMo~ors Corp., 90~F:; , of employment opportunities or,otherwil?.~ adverselYjl.ffect his status as an 
2d 13O:f(199'o). ,c T~e court'said:~"We!igree ~ith tJ:!~ view o~ the, dissenters ' , emplo:ree; because of such indi.vid~al's rac~. color, reli~on,sex; oI:mitionai 
In Johrison Controls thatfetliJprotecti(jnpolici~s perforce amount to overt 'origin." '':' ' , 

" se::;: discrimimition,·wJ:!ichca,nnot logically pNecast asdisp3;rate jmpact and 

'..F ' 	 ' 

, 
" 	 ~ 

I· • 
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, " i Opinion of the Court, 499:u.S. 
\, oforon:theba~is ~fpregnancy, chilQbiith;orrehlted~medical . ~" ~:di~c~i~iriat~ry ,effect ,~pon., the emplo~m~nt opportun;ties of , condi'tions. ".3 , "The Pregnancy' Discrimiriatiop, Act ,has now 

~woinen. Consequentiy, the courts .looked to:see,if ea~h'em~ "Ilnldeclear"':that; for -'allTitl~ vn purposes, . dlscri)ninatitm r:" 

ployet iiI'question had established thatits'policy was:justified '.based on awomanis' pregnancy is,~ on itsf~ce" discrimination 
as a :bushiess necessity.,' Th€dJusiriessnecessity standard is,' /~,: 'because.'o( her.sex/' :Newport NeU!s Sh'ipbuild:{ng & Dry 
more'lenient for,the employer than'the statutory BFOQ de:- " ,,' ",Dock Co.. \T. EF}OC, 462 U.R ·66~,684'(1983).': In its use of 

, ferise.:TheGourtQfAppealsllere went one ~t~p,further,and r , the "Yords ,'~~apable of ,bearing~~hildren'-' :ii, :the'1982 policy. 
',invoked the,burden-,shifting' ITamewor~set.,foith)n, Wards, , , ,~tateinenLastlie'> criterion:for exelusiOI}, Johnson: Contr(jls' ' ',- .. 
, Cove.Packing ~Co>v., Atonio;490:lL~:):';642(1989y,'thus re~ ", 'expUcitly classifies on ~he oasis· of pqtential Jor pregl)apcy. ;' .' 

quiring-petitioners tq lJearthe burden of per~uasionori all , Ul!der' the":PDAj,silchac'hi$sificatlon ,must be regarded, for.., 
questions. ,'886:F., 2d~at 887...::888:, 'fhe_court assumed tliat 'ritle.·Vlr put-poses, ,:in' the~:same Ifght as' eiplicit .sex,dis-, 
because the asserted reason, for' thesex'-based' exclusion (pro~ , criniinat,ioIi. :,'Respor:i<L~rithas ..diosen'to lreat;all .its female' 
tectiIig '~omen's unco~ceived"offspring)was<oJ3t,Emsibly: be-' '.~ employeef:j' as potentia],ly, pregnant; th~t choice eyincesdis'
nigri, the policy 'oVasnot sex-based discrlriiination. " That. as- / criminati0l10n the basis, ofsex.', ' " : ' ,',.,' ," '.,' ' 
8umption,howeyer, . was incorrect.' ".., .. ;',: , , Weco~cluded :above that Johnson' Con,tr~ls' :poli'cy-is' not ", 
, , First; Johnson, Controls'" policy :classifieson the basis of neutral becau'seit does, not apply to, the reprodl,lc£ive capacity 

',' gender and cllildheari,ng capacity', 'r:itther,'th~n fertility alone. " , 'oCthe ,company's 'mal~, erPployees in the' same',VaY·'as.it ap- ' 
;~."Respondent 'does'not, seek toprote,ctthe,unconceivedchil-: " , :.' plies to' that of, the females:' , MoreQver, the absence .of -a~ 


'dren of~ll 'its empioYees. " nespiteevid~nce in,'the record' \, : :- malevolent motive, d,oes~riot cony'ert~ f~Cially discrifQinatory' 

, . \~-about the debilitating effect ,M Ieade}l:posure on the imile ref ': policy ~nto a nel,itralp6'~icy' wi~h, a dis~rirnihat<?ry_, effect. ' 

'productive system, OJohnson Gontrols)s ,concerped, only' with ;:', ,,", '.Whetheran employment practice involves, disparate trea,t:- . ' 
'theharms thafmaypefall'the~unborh offspring of its fe'male, , ment through'explic{tfacial discrimination does"not depend 
'employees., " Accordingly, 'it, appears that Johnson Controls on why the employer:discriminates but 'rath~r' on the explicit' , . '~ 

would have lost in the Eleventh Circuit'under H([yesbecause",: , ,\' 'c,, "terms.of the dis~riinination., In Martin Mar'ietta, supra; the 

"its:policy poes nor "effectively' ~ndequally protec[tlthe offo;' , , ~ motives underlying' 'the "e1)1ployers,>'express ',exc)usion of, , 

. spring:Qf all employees." 726F. .'2d; at i548. 'This Court',,' women did' not alter the 'intemtionallydiscriminatory charac--.." 


.. ,:faced 'acop.c~ptua1Iy '$imilar~itliation'in Phillips v.' Martin, , ~ter~of;th~ policy; ,'Nor'did' the argtiabiy'benignmotive~ lead " 

j Marietta. Corp:, 400 l,L K' 542 (1971), and' found'sex"dis- , to'cons'lderatiolr. of-a business 'necessitydefense.The ques

•• > '.' , • - • 

\.... criiriinati'on' becaus~ the policy established "one ,hiiiI}g pplicy,' , ' 
.,':' .:::"for wom.enand' allother for men ~'~ach having pre:-school-age ~ Th~ Act added subsection '(k) to', § 701' oHhe ciVil Rights Acto(l964


~Children." .. .Ji1.~;.. at 544.. . Johnson· GontroJs' policY- is facially~ . and reads'inpertirientpart:" ,:', '•• ', ' ,,' '" ,"", ': 


discrirhin:atory,betiuse it requires only a female ,employee' to " ~'The terms "because of sex" Qr "or! the basis of s~x" [in-Title,VII] in-, 

elude, b~fqre notlimite~ to, 'because of or on thebasis9f pregnancy;
produceproof that she is not' capable'9f reproduCing;" . ,\ 

, , bi~th; or rehited l11eclical' conditions; and' women. affected :by pregnaricy" '. Our'conCl~sion -ishol~teredbythePregmmcy' Discrimina'-' ,childbirth; or related medical conqitions'sh;:l.ILbe treated the same 10raH 

, tionAct(PDA), 42U.S. d. §200Qe(k),inwhich,Congressex " employment-related purPoses: : . as oth~r,persons notsoaffecte'd butsim~' 


'plicitly provided~that, for purp~ses,ofTi~le VII; discrimina- " iIar IIi their abilitY or in~l:Jility..to wprk .', ..,,' '" ," 

tion "'on the oasis:of sex' ': inCludes discrimination· "bec'am;;e . " ' 


. - -. ," -', -- , ~ " " . ,r' 
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· liop in 'that c~s.e was~hether the'discriinin.a~ionirtqueStlon' . icy is one of those ""certain instances'" that c~nie '\vlthin the 
. 'could b~ justified ,uriQer'§703(e) as a )3FOQ. The benefi-' , : BFOQ ,exception;' "~..:' P: .', 

·~¢enc~ of.~n~mployer's;purPQse does·not undermine,the con,:, rhe BFOQ :defense is Writtei-i"narrowly, and th~sCourt has:, 

clRsi6n that an explicit"gender-basedpolicy is sex discrimina~ . read it IlaITDwly. ,·8ee;e. g., '[)6thO/rd v. 'Rawlinson, 433: 

tion under; § 703(a) . and'.:thus. may he defended:-onlyas' a , U. S.· 321/~332...:.337.(1977);' TransVVorld Airlin~8,: Inc. ,v.. 

EFQQ:·,. ' "" ..'., ....,. '. ·Thurston~ 469 U: S.l11, 122::"12'5.(1985).,.We have· read the 

, The ellforcement policy, of.the Equal Employmerit.Oppor-, 'BfOQ l~tnguage of§4(f) of 'the Age Discrimimltion in'EIh

tunity Commission accorgs With-this conch.lsiop: .' On January " . : ployment Act of 1967"(ADEA), 81 Stat. 603;~s amended,:29 

24, 1990; the',EEOC i!ilsue'daP~licy:(}uidance in t~e"light<>( . U; S.. C. §623(f)(1), which tracks~he BFOQ:provision in Title' 

. the. Seventh 'Cfrcuit's, 'decision; in the preseri.t case. . App~ to,. . vlI;.jUf~t as' narrowly.. See'W~sterr;'AirLine8',' Jnc .• ·v.' ' . 

}let. for·C~rt. 127a .. The·documentn()ted: "For the plaintiff Criswell, 472U: S.400 (1985).' Our emphasis on'th,e.restiic-·. 

to'pear the,'burdenofpr~'of in a,ca;se in ~hichther~ is direct'. ,:" 	 : tive scope of. the BFOQ defen$¢' is· ground.;\don both the hin

,guage and the legislative history ''Of § 703/ .· eVIdence, of a faciaily disciiminatorypolicy is wholly incon- ~, 
'y . • The wording oftheBFOQ defenseeontain~ several terms· ,sistetit ~ith ~"~tt1ed Title, VII law." /d. ,at1333.. ~ The Com:
'ofrestrictic;m that indicate that the exception reaches' only missioncom;luded: "[W]e now~think BFOQ is the' better ,ap

. • ". - -, ~ t •. . • .' speCial siil.iatfons. The statute thus limits thEu;ituations in:proach.'1 '}d" at 1343.. . . ' ,"., 
·which'disc.riminatjonis pe~ssibleto. "cert'a:in inst~hces":'In sum, .rohnson' Controls' po!icy"does:notpass,the simple,'· 
where 'sex' discriin,ination is "re'asqnably necessary" to thet'est. of. whether the evi~enc~'shows'treabnertt ora person' iii '.' 
"nO:rmal ope:ration" o(the."pafticu!?r" business. ,Each one of' '.· .. :a manner which buf for that person's sex would .be differ~ . 

'enf.'''" Los Angeles Dept. o/Water a,nd power v. Manhcirt;"· 	 these: terms. --'certrun, 'nprrilal,. particular-,prevetJ,ts the use 
c 

of general'subje.ctive stan'dartis ~md favor.s afidbjective; veri- .. ' · 435 U: S. 702, 711 (1978);: quoting DevelopinentEl-inthe' Law, 
c · fiaple requirement. - But-the most telling . term i:s~'occupa-· ..,EmploYITlent IJiscr.imination and Title, vn of the CIvil Rights .' 

tiona!"; this.indicates·.that the~e objective, ve:tifi~ble require- , -. Act of 1964,84 liarv:, L,'·Rev.1109,',1170 (1971).. ~'Wehold, 
Ihents must concerrijob-related skills and aptit~des; , ~,., , .. ,that}ohnson Controls'·, fetal:'protectioripolicy ,is" sex . dis~ 

'. "JUSTICE WHITE ,deftnes"'Q¢cupational" as meaning related , crimi'natioll forbidden under Title VII unless resp({rid~ntcap <'. .:" 
to a Job. ": Post, at 212,· n: L "According to him; anydiscrimi-..',... ... e~tablish that St;X is 'a '~bo'na fide occupati?rtal'qualificati0!l'" . 
mitory requirement imposed. by an'e,mploye:r::is-"job-related i " . 

.' IV- r~imply·'becausethe'emp.1oYer has chosen to make ther~quire-
. , .. merit:a'conditiQP of ~mploymEmt. -, In effect,- he'arguesthat< . 

Under. § 703(e)(1)of Title VII;. anemployer:may discrimi-. · . ~teri1ity '. may :be an' occupational qualification for ~ wor,nen . 
mite on the 'b'asis of "religion, sex; or national origin in ~hose · 'because>JohIlson Controls 'has chosen:· to, require.it'. ",This 
certain instance,s where religion,se~,orhatfonal origin is a readlng of "occupational'! renders the -w,ord mere surplusage, 
bona' fide o~cupa.tionalqualification :reasonably necessary to "Qualification" by itself would' encompass. an employer's,idio:

( - . ..'. .' ,.

Jhenornia} operation of that particular business or' erite;r · -syncraticrequiremellts. .' By. ·modifying 'iquaHfication": with ~. 
'prise.': ·.42,U.S. C:' §2000e~2(e)(1) .. We therefore'turn to' "occupational,",C6ngtess narrowed thE! term to qualifications 
the .-question. whetper:Johnson Contr~l~'fetal-p'rotection'poi-:: ,tbat' affect an employee's ability tQ do the job.;'.,' ." 

". ",' • ~. ' _ '. .I'~' '. '. I • > f. _ • 
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'. 
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. Johr.son. .Cont~ols, ~rgues :that .its f~t~17protection' p~iicy 

'falls within,the.so-calle'd safety exceptitlll to theBFOQ. ' ,Our 


'-,,-,' 

".c~ses have stressed. that discriminati.onon th~ b~sls of sex: be~ . 

, -cause of-safety concerns is allowed . only ,in narrow Circum


stances.: ,JriDothard v; Rawlinson" this' Courtindicated that .',' 

. ,ganger tC)'a woimin ,herself does ~otjustifydisc~imination.'~, . ,. , 
433 U.S:"at 335. ,W,e there allowed the employ~r t~ ,hire 
,onlytrialegu~rds in contact ar~as ofmaximum':~~curity male 

, penitentiaries onlybec~use more ,was at stake thantlie "indi,:, 
'vidual womail's'ded~ionto weigh and accept the iisks'of em;' , 
"ployfuent.'; 1bi.d.W'e foun'd sex to,be aBFdQ inasmuch~as.,;, 
: tlle-:employmeiIt of:a female 'guard w~uld'createreafrisks 0(' 

. "safety' to others if violenc.e,broke'out because tlleguarg was a' 
',., 'woman~ .'Sex discriminatiori ,was tolerated 'be~ause sexw~s,.' ~ .. 

related to the guard's ability:to do the 'job-maintaihlng ., 
,.' prison, security: Wea:lso required.in,Dothard, a'high correia

,tion'be£we~ri~~x and~biiity' t,o perfoDTIjob functions 'andre': 
: ...fused to allow! emplo~ers to'use sex as a',proxy'forstrerigth 

alth9ughitrriigl1~ be ~ fairly accurate or.e;, ..', ,.' . 
'Sirriflarly,~~01ne .courts have appn~yedairlines'Jayoffsof' 

:pregnant flightat~endants at different' points 9Urlng the first 
five 'months of pregnancy on the ground that the employer's ' 

. policy was necessary'to' ensure' the' safety lot,passengers:' , 
, ,See Harr{ss v . .! P:anAme~tcan World Airways, Inc., 649F.· . 
'2d670 (QA9.1980);Burwellv., E'astem'4ir' Lin"es, lric:, 633 ' 

F.' ~2d 361 ( CA4 1980), cert. denied'; ,450 U. S: 965: (i981);< 
; . Condit.v. Unite4 AirLines, liic.;'558 F. 2d't176 (CA4 1977),:, 
'cert;· deriied,435,U.,S.~934(1978); iii re Natioital Airlines, ,'. 
. Inc:~ 434.F.Supp. 249 (SDFIa., 1977); '" Intwoofthese cases, 

" ·'t!'tecourtspointedly. indicaledthat 'fetal,. as' ()PPQsed to pas- ' 
,; . seng~r, safety;was hest left'to:the.mother;· ·.BurWell, 633 r.· 

2d,at371;ijational Airlines, 434F.J3upp., at 259> :. 
.' .... Weconsidered safety to third parliesiri, Western Airlines, .. ' 
Inc': v. Criswell, supra;: in the context of the ADEA.. · We' , . 
focused upon "the nature of the flight engineer's;taskst"and

, the "aCtual capabilitjes . of persons over' age 60'" in ,relation to 
- . . . . '.' 

, .1 

---.,--,--:-.--:.<-,
\ 
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'those tasks: 472 U. S., at,406. > Our safety co~~erns were 
not'independent of the individual's ability to'.perform 'the ·as~ .', 
·sig.u~~dta~ks;b~t raiherinvolvedthe ppssihility that; be~ause ';' 

~ .  ·of.age-~onnecteddebility, a flight engineer . might not prop
· edy assist the 'pilot;artd might thereby, caQse a' ~afety emer- . 
gency~;' Furthermore,. although' we 'considered the safety,of 

.'third.. parti~s- in l)6thar(}/ and Criswell, those third . paJ1,ies' 
,.were indispensable to· the particular lmslness at issue. 111 

.~; ,Dothard',the third.partie~ w,ere:Uie inJlli,ltes; in Criswell,the 
t~ird parties \\iere the pass~ngers on the plane ...W~ stressed· . 
that in order. tQ qti~1ify as a, BFOQ"a,jobqu3Jific~tion must. 

" . reiate to the" 'essen~e;: "Dothard; 433:'l): S:; at 333 '(empha:: .~ 
sis deleted), O'r;t~the "centr.i,ll mission 'of theemployer'sbtisi;-..', 
ness," Cri~well, 472JJ. S., at 413.' ".'.' '. " 

'. ' Jl,JSTICE WHITE ignores the "essence of the business" test' 
and so concludes.that,"protecting fetal safety, while ,carrYing, 
out the duties of:battery 'm~nufacturitigis"as much a legitii . 

,: mate c~fic~rnasjs s~fety to.third"partie,~:'in-guardini:prisons ' 
' .."- , . ·(Dothara).or flyi!1g airplanes (CriswellN~' Post, at 217. By , 

limiting its discussion to cqst.and safetycQ1].cernl' and·reject;. 
,- ing the ',~essence of. the bU'siness'; test that our' 'case law',' 

:.:' has established, he seeks to ,expandwhati~ nO'Ythe narrow, 
, BFOQ defense. ,-Third-party safety considerationsprQperly 
entered into theBFOQ analysis iri.Dothardan<{CrtsWell be- ." 

· cause . th~y 'went, to', the core Of- the . empl.oyee's 'job 'per
..	forrriance~ .. :Moreover, th~t performance.'iIl,volved the ceptral 

purpose of the :enter,prise. ,.Dothard, 433 tT.· S.,'at 335 ("The '. 
essence.of a correctional counselor's job is to maintain prison ... 

.'~, securiti'); Criswell, 472U ;'i S. , a,t 413: (thecentrai mission . 
,oLtheairIfne's pu~iness: was~ the,saJe transportation of its 

. : pass~'nge:t:s): JUSTICE·'WlII'i'E'atteIl).pts to tt:ansforrh tnis 
,caseinto one of customersaf~ty., The'unconceived fetuses: of 
JohnsQn Controls' female ,employees; howeve:r,are neither 

J " ,., .'',. . 

· customers nor third parties wh.ose safety is ~::}sential to the, 

. ·btisiness.qf batterymanufacturing.· No one: can' disregard'. 


the possibility of injury to future childrel1; ,the' BFOQ,: h0'Y~ 
. 	 . 

-';/-'-"'~-~---.--. 
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,tr~ated the same foraH-e,mployrireht-related'purposes' asever, is not 'so btoai that it transforms this deep social con.; " , nonpregnant -en1:pI9yees"similarly situat:~d'w:ith respect'td
cerri int(/~n,essEmtiaiaspect ofbatterYmak~ng. ~:, , ,t~l€;ir' ability, o~ .inability. to\VQrk. "Calfjomif}.Federal Sav- ~ 

~Our c~s~ law,th~refore" mak¢s'clearthat tbesaf~ty 'excep~ , "'. , ' irigs ,ana' Loan,{1ssn. ,v~ Guerra,' 479 U: ·S. 272,. 297 (19~7):
" _tion.isliniited to-instancesiQ which sexar pregnancy.achially . (Wfirrk, J., dis~e~ting)~,JuSTI6E·,WHiTEnow seeks to read ' 

inter-feres With the,employee's"ability.to perform, thejQl:>~:. '; the second Ciause'oUCof the' Act. ,'::., ", ' ".,
, 'This 'approach is consiste'nt With the hingUage of the BFOQ' The legislative history. confirin~ what the language of the

provision itself, 'for_ it suggests that permissible <distinctions" l 
./ , PDA compels. "Both the 'House and Senate Reports .accoln-'

:' 'based on sex must telate to: abilitytoperfort11 the 'dutie,sof , panying' the, legislaiion .indicate: that this statutory §tandilrd ' 
, thejob. lohnsohCohtrt?ls 'suggests, ~owever, thaLwe ex-, was"'chosen .to ,protect. female'-, workers ,from being treated ' ,", " , -Imrid' the exception fo alloW fetal:.protecti6n policie's that qiffer~ritly :from '" o.ther ,employees . sl~ply· 'be,cause- of . the~, , . 
. -mandate ,particul~rsta~dards' for pregnant :or fertile,icomeri. 'capacitytohearcqildren. See Amerid!ng Title,VII,Civil . 

We decline 'to do'so. ,Such' an expansion,contradicts not only, -, , Rights Act of1964, ,S.Rer- ,No: .9fj-33l, pp: 4-6 (197,7):
the.I,angUageofthe'BEOQ and .thena~rowness of itsexce'P- .. " , -' , "Under ,this bill, the' treatment of pregnant: women ,intion, but also theplainlan,gua~e3rnd history ,of the' PDA. : ' _cove,red employment must focu~, not on' their ~ondition. 
> The ,PDA's amendniel)t to'Title' VJI contains a BFOQ "alone' bilt 'On the actual effec'ts' of that condition. on their',standard Of its own: Urilesspregnantemployees differ,frhm . \ ,,_:, abilIty-to ,work. "Pregnantwomenwho area1!le 't~work'

others "in their ,ability or inability to work,". they,.mustbe .~.,' , :must. b,epermitted to \york 011' the"same ,con,ditions~as' 
~ 

","," "treated the ,same".as 9ther' e~ployees':"for 'allemployment- ' , ' other·employees,~.~~,_.. - " , , ',,' ,

re.lated' purpo.ses.": A2jJ. 8'. C. ~ 200Petk)~,This'langUage;' 

, '.
. .. 
cle~rly .sets foKh .congress' ,reIl!edy for, discrimination_on the "[U]nder this bill, employers will Ilo)onger be'~permit

" basis' ,of pregmln~yand potential pregna,ncy: 'Wonleri, 'who . ted to' force WOIflE!n' ~h~ becom~ pregnant..to,stoP work- " 
, ," ' 'are either-pregnant ~rpotEmtial1y,pi:egnant.rriUst,peJ"rea.ted ing regardless' of their a9ility:to continue." ','. '.' ' 

>" I • ,like others"·'similar iri their ability; ..'-to work,"1bid~ , In' ' 
-See also' Ptohibiti9n' of S~x Discrlminati~~' :Based on Preg~':other',words, women ,as 'capable of rl.oing thejr jobs a's their; 
mincy.:H.:,R., Rep:'. No. 95~948,pp;3-6 (1978); , ' 'male counterparts 'iliaynot,be forced'to choose between hav-;, 
, Thishist'orycOlf!'!sels against .expanding the BFOQ to' allowing 'a child and haying a job. "., ,'0 :. 

, ,Jetal-protection,poFcies.~The Sen,a~e,Report quoted above,'JUSTICE 'WHITE ,asserts that the PDA did not alter the' " , 
. ,states' that .emPloyers may hot'requireapregna~t woman to'BFO.Q deferi~e. ". Post, at 218~ ,:lie, arrives afth.is 'concl~sidn " , 
,~stop_worklng at any~time d~rhlgherpregnancyuI1less'she ~s :' ,by<ignoring' the:sec6nd: daus,€! of'. the' A~t, which ,states that ~ 
, ~nable to do,her ,work. "'Employment late in 'pregnancy often ; "worrienaffectedby'preg:rian~y, child,birth; or related medical " 

, :irnp~ses ,risks on the 'unborn 'ch~d, seeChav~in,'Walking a'(;qnditioriS shall be treated, the same ifor., all.emploYQ1ent-' , .Tightrope:P~e!P1ancy;, Parenting, ,'and 'Work;, in potibleEx~relate(t purpos~s .- _.as other personsol1ot so affected' but' ;. , posure-196, : 196~202 (W~ Chavkin'ed'. 1984l,o.hufCongress In-:
'similar 'in', their~'ability or inability 'to work. ": ·42U.S.C. ." 

dicated that the :employer. may take, into account only the' 
§ 2000e(k)" ' ,Until this day, every MeJIlper of this COlirt had worria.n's~-ability to get her Job 'd.on~. Se(J3ecker" From~ " acknowledge.d that' "[t]he, sE!condclaUse,:tof'.the· PDA] CQuid lduller v.Oregon to Eetal Vulnerability Policies;~53U.c Chi. ' 

'" ',,,-' • ' ...:... _ ,. r' , • 

, ':' . . ;;.' . 
not be cl~arer;it mandates that'pregllant emRloye~s"sfiallbe ' " . 

': '\, 
-:-----.-,-'--, -'------'-,----,-,-~--;,-,---~"~--~-:--"-r""-,--- -~---'~ 
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L.. Rev.,' 1219, '1255-1256 (1986). With the PDA, Congress ',  PDA., ,Jofulson'Controlffhas'attempt~d t~"exchidew~men b~

,-', mad~ clear, that the decisiOn tol;recome pregnant o~:to: work .,' ':_ca'us~ ofth~ir reprodticti'ye capa~ity. ' Title Vi(and',th~ PDA 


, whUebeing e~ther pregnant or; cap3;ble: ofbecomIng pregt}ant '. , '\ ~imply do'not allow a'woman'~ dismisl'\al because'ofher failure 

was reserved for each individual woman to'make for herself.' , to ~ubn1itto stf;r,ilizatioh.: ' , " ' , ",",,; , " ' 
We~onclude that the langmige 9fboth the'BFOQ provision', __ ' ,Nor can concernsa:bout the'welfare of the next g~neration'

,and the PDA ~hich amended it, 'as well as the,le~$lative ,his,-' "., ":beconsidered a: part' of thE;' .'-'~sserice"'ofJohns.on Cont~ols;
tory and the'case law, prohibit an employer fr,om discrimin3:t , , " 'busine-ss.'j~dge<Eas£~rbrook·)rtthi~ c.:2epetti~e~tly ob-'

, , ingagainst ,a w.oman bec~use of her 2apacity,to' ,become preg- :'served:'~Itj~, word play, to s'ay,that'the job'at johnson [Con~: ,',
narit unless her reprodticth:e potential : prevents her :froin, 

troIs] is to makebatteries:\\ithout risk toj'etusesin the same performing the, dlltiesof her job. ' , 'We reIterate our holdings, '" 
- - - '>-- "- . ", . ' way:t~e j~b',atWt:~tern Air Li~es,is to' fly: pl~nes Wit~out;, '. in (riswelland Dothard that an emploYf;r must dh:,ect its cOIl- .'" crashing':" -- 88{iF.. 2d, at 913.' , .' __ , ', '" cerns a60ut a woman's' ability to perform her jQbsafely,and ~" 

" t.-!. -JohnsonControls argues that it!l1u~t e,x~ludealr fertile," :efficiently to those aspects ,Of the Woman's job-related· activi~ " 
': ties th:at;Jan: within'the ~,'essence",()fthepartic~lar9usiI:iess.4 , , ,women: '!:fecause, 'it is' impossible -to' t~ll'which womeh'Wilf b~!:' 

--- .. :.. " come pregllant while working :with l~ad; This argumellt' is" 
"'V~'" ",' "" , so~~wh~t ~~aderit~c iIi Jight,of. our ~~ncl~sionth~t th~ ~om-"-~ , 

We have 'no difficulty cOlu;luding-thatJohnson Controlscan--; , pany inay'nofihclwfefertile'wop1enatall; it perhaps is worth , . ' ...
riot establish a BFOQ. Fertile WOITlen, as far as· appears in ' -, ;: • 'notirig,how~Ver, that,Johnson(;bn~rols' has shown, no "fa~~, ,.' 
the record, participate in tl1e;manufactiu:eof batteries as~ffL 

::. tualbasis for believing that all or substintiallyall -Women " 
ciently as anyone' ,else. ' Johnson Controls' professed moral 'would be unable to perform safely'and efficiently the duties :of 

, "and :etbical,concernsGl,bout the welfare' orthe Tl~xt'gerieration ' the job involved).": ,,:Weeks v. Sduthern Bell ,Tel,' &' Tel. ,Co~, -. 
,:do,riotsuffice:to establish, a BFOQ of female' sterility. 'Deci: '_ ; ,-> 40R F. '2d228;,235 (CA~ 1969),-, qUQted withapprov,al in' 
,siori~~rabout the welfare ,of future ,children must beJeft to ,the -

Doihard, 433 lJ. 13., at: 333. Even on this sparse record, it is,parents'who conc~ive, bear; support, and raise the_miather,' , -- ..~ 'apparentthafJohl1son_Controls i~'concerned, about only a , than to'theemployerswhohi!f; those parents. Congress haS ' , , 
small minority of women. ,Ofthe eight-pregnancies reported ' ,"mandated this choice, through TitI~ VII;afil ,amended by the" • ~ ,1 • :. • • • ~ ~ •\" •. _'. . '. . ~ " 

among the female employees, it has hot b~en: shown,:, that 
:' "JUSTICE,WHITEpredi~ts ih~(~urreaffi~ation' of the nairo\';n~ss of ~; 'any of tile' lJal)i~s have birth'de-r~ctsor ,otherabno,l'lIlalities; 


. ,the BFOQ' defense ~jlI' preclude ~orisiderations of :privacy_ fu3i blisis fQr , The record:does riot reveal the biith rate 'for Johnsori Con}' 

" " '8ex-l:ias~d discriminatiori~ , 'Post, at 219-220, n. 8., We have never, ad , trols",feIllah;; \votkers, >but national'stati~ec's' show that'ap':'
dressed' privacy-based sex discrimin'ation l:!-nd shall, not do S9 here because 

proxima£ely nine' percent, of al(fertlIe 'women becomepreg,.the'sex~based.'discrimiQation at issue today does not involve the privacy in-, . 

terests ofiolinson Controls"customers. Nothing in our discussion of the ' riint eacp year.' The birthrate,drops'toJwo~'per~e~t fo~ blu~ 


" , ."e~sen¢~ of the business t~st, "hoW-~ver, 'suggeststliat sex ,couli:r n9t,COl1sti~ . eollar,workersov~r ~ge 30.'-,',See Becker, 53 U; Chi. L.~Rev.,'

tute a I;FOQ when privacy interests'ar,e iinplicated. , See, e, g~,Backus v, , 
 at'1g;33.. ' Johnson G0:t:ltrols" fear'ofpr~n~til,ihjury,n9matter. ' Baptist Medical Center, 5IC), F.: Supp. Ji91 (ED Ark: 1981), vacated as 
moot, 671 F, 2d'1100 (CA81982) (essence ofobstetrics nurs~'s busiriess, is 'how sincere, ,does not begin to show. that' substantiaily aU~f 

. to pro~ide ~ensitive care Jo~ patie'nt's intimat-e>a'ndprivate concerns). , "its-reltil~ woI11en employ~es are in~apable of'doing :their jobs. " ',." , ,. .- ~ - .::,......:., . " . 
". .'. .'. ." ~ 

", 
, , 
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. " 
\- ;" ':'vi-: . . 'Although the .issue is not. befor~ tis; JUSTICE WHITE. ob-' . 

A '""ord about tort liability arid the incre~sed cQst of fe'rliie , .serve~fthat "itisfarfrom clearthaq:~onipli'imce:with Title vn. 
.... l women -in the: workplace . is . perhaps ·necessary.' One pi the' .. ": will pre::empt stat~ tort liability.'" .Post, .at 213. .Th¢ cases 

,di~seriting judges in this :case expressed conceriiabout 'an em- . reliea upon bi him to' support .hisptediCtion, however,' are ~_ 
ployer's tort liahilityand '~on{!ludedthat liability Jor .apoten-" .,. . inapposite., For exaIl1ple, in. CC1.clijornid· Federal 'Savings' 
~ial irijury,to a:f~~us is' 'a social c6stthatTitll? viI dgesnot' . . 'and Loan Assn. v.r.Giierra,'479U.~,S. 272 (19~7), we consid

· 'require a <;ompany to ignore. 886F..2d,~at 904-905~·. It i!'5 . ·~;ered .;;t ,Califoqiia ·St~tute that exp.~rided upon the r~'quir.e-., . 

' . correct' to !:'lay:that Title VII, does not prevent tlie employer . .. ...... ' .. ments of the. ~DA andcond!Jded that' the,.statute. was'no(· 

· . from having a conscience.' :The statute,howeyer,' d.oes pre "pre'-empted'by Title VIlbecaus~ it was noti!}consistent With 


'vent se.x,-speCific fetal-prote:ctioripolicJ~s.' These : twO . as ,.. ' the :purpqses of·the federal statute and aid not requir~,an· act' 

pects ofTitle: VII do 'not conflict. ,'. , . , . " .:, 'that ""as Ul1la,,:ful under TitlE~VI(' Id.; at.29f"':29~... Here, 


~-;\More,' than 40 States curr:ently recognize a right;to rec()ver .. : . in contrast, theiort IiabiHty that JUSTIcEWiIrrE fears·will 

. fo'r a' prenatal inj1.iry based either on negligence or on WI:ollg:., ',. punishemployers:for complying· with. Title VII's cleareom
. J • 

. fuldeath.. See, e. g., Wolfe v. Isbllll, 291 Ala:.. 327,333~334;' mand.'When it is impossible for an ~inpk~er to' comply with 
· 2.g0 So.2d 758,'763 (1973);'$i:mon v.'Mitllin~ 34 Conn. Supp~·. . . both' stare and fedeialrequirem'ents; ~his:Court has rUled 
·1?9,' 147,.380 A.2q 1?53, 1357 (19,(7): ~ See also Note, 22· Suf: ; 

. that 'fegeral law. p!,e-:ernp~s that:of·th~ States..See, .e..g., 
fl?ik U.'·L.,Rev: 747, .754:-:756, andnn. 54~·57, <!nd58~(198S). , Florida Lime & Avocado Growers; Incr v.: Paul, 373'U; S. 

'-:132, '142:-143(1963); .' -.', ' . ' .. , . (listfng' cases)/, According to ,Johnson ,Controls, ':howeve:r; 

the company . complies with the 'l~ad standard. dev~loped: by 

f . 

,,.This. Courtfac¢<t'a' simil~r'sit~ation .inFarmers. ~Un,{()rvv. " 

.OSHA and warns. itsfemaJe e,mployees llbout the damaging 'WDAY, ./nc:,360 U: 8;Q25 (1959), •. IilWDAY,it held that· 

effed;s of leacl. _:It is.worth ,rioting that OSHA gave the-r):roh~ . § 315(a) of the Federal Communications Act of 1934barrecl a ~ , _ •.. 
lem of lead ·lengthy consideration and concflid~d that ~there is .- bro~dcasting station from removing 'defamatory s'tatem~nts' 


..,nobasi~'wh~tsoever forthe'claim that womenofChildbEfaring contained iri speeches bro'adcast by' candidates for public of- . 

,age shouldJ:,e 'exclu'qed from the workpl~~e-'in. order to pro- . , fiee.;· It th~n,co'n~idereq~~' libel aFtion :whic~ ~rose a$ a result' 

·tect ·the fetus or: the course :of pregn'ancy/' 43 ,Fed. ,Reg.. '. of·~ speech-made over the radio ana television facilities of 

·52952,.529.66.(1978)~ "S~e also id., at 54354,54398. 'Instead, '" WDAYby a. candidate for the' i956 senatorial race,in'North 

OSHA estai:llished .a series 'of mandatory proteCtions which, . Dakota. It held' that' the statutory prohibition' of censorship: ~,
-;'.' 

. taken together; "should effectively lllinit:nize any. risktoth.e' .' / ..'c~rri~d ~with :.it art 'immunity Jrbin liability 'fqr~defamatory 

" fetus and newbornchiid." -Id., at 52966. See' 29 CFR . ,"'·-'~taterrients made, by·'the ,speaker. ,:Toallo.w.libel actions' 

.':§ 191O~ 1025(i{)(ii):U99(,». . Wjthout negligence, it. W9uld be ,., ,"would S3;nctionJhe'1inconsc~omlble re:slilt of.permitting Civil' 


difficult for. a .court to· find liability" on the part of the· em- . and'perhapscrir,ninal1iability .to be impos~d' for the. very con
. ,pioyer.::If; und~r general tort priric;iples, 'Title ~1I 'bans sex.. , .duct·thestatute demands of the licensee." Id;, at 531. . It . , 


. ~:" i: . " .~ ~ ,"' .. -.'" - -. i . . 

"spe'cific feEa:I~protection policies, the, employer fully infonns' . ~concluded:. . ' 

the woman of the risk; .and the employer has not acted negli-:-J .. 
 "We,: ar~, awate, that causes' of action fqr . libel 'ate . 

· gently,:the basis for holding'an employer liable ~eems remote. 
'. widely recognized throughout the ~~/ites.· But- we have .':atb~st.· ., .. . 


not hesitated to abrogate st~te law\vhere satisfied that . 

:". 

" 

.-: 
-~..:.,.----~ --'---. --'-.~. ~--,----.......:~,-- ,~."---' ",'
.. ---'-' 

-.-"~ 
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its enforcemerit'w~uld stand ,'as' an~o~staCleto the accom:">\ , sUrvival of tl)~ employer'sb!lsiness. ,We m~rely I'~iter~te" 
pli~hment arid execution oicthe, fuil purposes and~'oQjec~ , " ',our prior, l)olqings that the incrementalcost,ofhiring women ' 

',' tives'of Congress.'" -1t;l., at 535, quoting Bethlehem ,i:!'annof)listify discrimihating~againstthem. " 
-~ 0j._Ste.el. Co, 'v. Ne'JAJ Yo~k State Labpr, Relations ljd.,:330, 

.~~.-VII'" ' 
, " ,', ',; , , ' i ' , ",' ",: ' ,U; S. 76'1;'773(1947). " , ," 

, "Our,hCjllqing'today that Title VII,as,~o amended; forbids ' 

, " " If sta~e tort iaw fu~hers' dlscr~miriation in the workplace : ,s~x~specific ,fetal-pr~tectionpolicies is neither remarkable', 

", "arid prev~nts'~mpl()yers·from hiHngwomen who are capable' , ' : , , "nor.:unprecedented. Concern,for-a woman's existing or ,po·,.- , 


'.of, m:;tllufacturingtheproduct as ,efficiently; as, mEm" then. It '. '\ , ~, tential offspring historically has'been the e:J:(cuse for denying 
- will impede the, accomplishm.entofCongress' goals in:'enact:- ': ' " 

" 

, 'wome1!~ eqll:al eJ;l1ploYl11ent opportunities:, See,e.,g; ,:' M,utler, , 
cing, Title :yn. Bec~use Johnson, Qontrols" ha~ not ~g'lled v.Orego~,·208U.S.'412 (1908).,,' Con'gress' iu,th¢PDApro
"that it faces any costs fromtQI1 liability, not to mehtioncrip hibited discrimination ontl)~ basi~ of a woman'~3'ability to be~' 
pling,ones;"Uiepre':emption:question is not ~efor~ us.· We "',come pregnant.' We do no-:mor~ ,than hold that the PDA 
therefore:say no morethali that the concurrence's speculation' , " means:what it says. ' , " 
appears unfounded' as well,as:prematllre. ' , ~" " " 'It is: rio more appropriatefor the courts't,han it ,is for indi~ ," 

The tort-liability argument reduces', to, twoequaUy uriper~ vidual employers to decide whether a woman's reprod\lctive' 
suasive propositi()ris.~- 'First" .tohnsbn'Controls 'attempts to 

',l, 

rol¢is more inipor,taritto herself a~'dher family than her 'eco

, so~ve_the" p:t:oblemof'reprocluctivehealth, hazards byresorf-, '-.. nomic t.ole.:Congiess 'has .left tliischoice to the, woman~~s ' 

irig to an exClusionary policy., , Title,VJI plainly Jorbids ille ,Ji.ers to' make." , ,.,,',}. ~ ,,'.,," , , 


,. galsex di~criminatibn as a method of diverting attention from' , ,:' ", ',' '1;'he judgrr1E~nt of:the Court 'of'Appeals is reversed" and th'e 
ari employ~r's obligation to police the"workp!~ce; ,Second, ,= " 'ca'se is rem!l~d~d for further proceeding~ con~ist~nt'with this 
,the s'pectre'of an award'of damages reflects a f~arthat hiring: ' . :", opinion. . 


" -,fertilewomen'Will cost 'more .. ,The' e~tra cost of employing , ". 
, 


It js. 'so.' or,der.,ed. ' 
"members of one' sex, however, does not' provide 'aIfaffirina-·, ,',' 
,ti~eTitle'eVIl defense for. a <;liscr,iminatory refusal to hire "" ",. '~JUSTICKWHiTE, wfth whom THE CluEFJtisTIcE and jus- ' 

,'1:'ICE-KEN..!'l'EPY join,~copcurripg ip., part and'co~cO:rringin' themembers of that gend~r. : SeeManhar(4~5 U.S.,~t'71~-
,'judgriH~nt. ," " " '718, and'n~ 32. ' 'Iildeed,"in pa~sing thePD:A, Congre'ss cori-" , 

'sidered ~t 'length' the considerable ,cost of-providing equai " ,'The Court' properly-: P-9i<is that JohnsonControls' fetal- ' , : ' 
" , " 'treatment:of pregriancy and related conditions, butmade the~ 'protecti9n policy Qvertlydiscriminates' ag~inst women, arid, i 

, "decision" to .forbid -'special treatment Of, pregnancy despite, ' , thus is 'prohibited'by Title VII of the Civil Rights Act Of1964 
the social costs' associated therewit.h." "Ar1:zonaGoveming " unless itfalls', within the bona' fid~ occupational'qiIalification , 

", Comm.for 'rax Deferred AnnuJty and Dejerred'Compensa<' , " '(~FOQ) exception" set forth at 42 U. ·S. C. § 20.o0e-2(e). " 
>'tio'nPla'[ts'v.Norris, 463 U.S.l07~t 108&, n~,14' (l983)'(opin- , The Court: erroneously "holds, however,. -that the BF0Q 'de:- -"-, 
"i,on ofM~RSHAi.L, 'J.)~ 'SeePrice:'Waterhouse v. Hopkins, " tense isso narrow that it :could never justify 'a sex-specific " 

- ,,' 490U:'S.228U989). ';, " . , ,~~ .fetal~protectionpolicy. j 'nevertheless c()nc4,r in .th~ judg~ '
. . ~ ,- '. ....,.. \. ".--.' '. .,.,. . 
We, ofcolJrse,are not 'presented with, riordo we decide, a :'ment of-reversal becauf:lE:! on,the rE!cordb~fore 'us summary, 

1" 'case iii. which costs ,would be so prohibitive as to threaten the judgmentin Ja,v:or of Johnson Collt1.'9Is. wa,s i!llproperIy en:. 
,/ • • '.,': '-. .•• " - • - .' ~ - • ~/ -., .. • • > ~". • • . . " -- - - " ' ~.' - - . 
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tere(i~byt~e District'CoUrtan~, affirme,cf by 'theCourt'Qf, '" 
Appeals.' , ' " " . 

, 	 I 

:' In evaluating the scope oCthe BFOQ defetise, the proper 
starting point is' the"language of the stalute;Cf. ;Demarest 
v. 'Manspeaker, 49.8 U. S. 177,: 190 .(1991); Board Qf Ed.' of 

",Westside ~ Community Schools (Dist. ~66)v. 'Mergens;~ 496 
U~ S. 226,:2?7 (1990).. TItle,Vn forbidsdisciiminaiion on. 

,the basis of sex, except "in those certain instances wheri .. ;., . 
. ,·sex, .. ;is a'bona fide oC'cupationalqualification,reasonably . 
, necessary ~o th~normai.operation of th~t particular hlisiness 

:- "oremterprise." "",42 U. S., C .. § 2000e-2(¢)(1).· For the' fetal~· 
pr6tectionpQlicyinvolved'in this case-to be' a BJrOQ; the~e,. 

: fore~ , the:PQlicy must be : "reas()nably' ~!1ecessarY'~ to_ the 
'''IlOrmal'op~ration''of ~making, batteries, . ~hich is Johnson 
Qontrol~" "particular: business."', . Although, tliatis a diffr

_ cult standard to satisfy, nothing in:,tpe statute'slangu~ge 

; indicates 'that itcouid",never support a' sei.;.specific fetal

" protection policy. 1 ' . . ': ' ,', .,' .."" ." ','. . ,,' '.,' 

,On th~ contrary, afeta,.l~pr9tectioh P!llicy'wouJd:bejristified 
".under the, terms~f the statute if, for"e)(ampIe;~an employer- ' 

could show that' exclusion of wQmenfrom certain jooswas 
. reasonably , 'neces~ary'-'to' aVQid "substantIal . tort" .liability: .... ' 
,Common se.nse ,tells us that it is"part ofthe norn:mloperation 
of-business concerns to avoid causing' injury to' third parties;' 
aswelL,as ·to employees'; 'jffor no:other rea!3on that1, to, avoid " . 

. ' ,l ... " .' . -." .," ." , ' . .•.• " .' ~ ".~ t ~", - • 

-'rhe .C6urtis:heavy reliance, on the,w,ord '''Qccupatjonal''',intlie BFOQ 

, statute,ante, at 201,-, is unpersuaSive. , Any requiremehtfor employment- . 

can b,e'said to be an occupational qlialification, since "9ccupational" merely. 

means r~l~ted to a j9b. See Webster's Third New International' Di~tion

ary1560 (1976): "Thus, Johnson Controls' requirement thaI employeesen-' 


.' , gaged hi battery' iminufacturing be either male or.rionfertile clearly is an ~ 
,"occupiitigna}, qualification." :r~e i~sue',' of course,is whether thatqiuili- , ' 
fication is"r~asonal:i'y:necessary to the normal operatiori" of Johnson Con
trols' business. :It is telling that,the Court,9ffetsno case support, either 
from this Cou'rt or the lower federal tourts,. for its interpretation' of the 
word "occupationaL" '.' , ' , , , 
., -' . . .' 

--.-;-- --::.-:-.- ---; 
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: 'tort liabilIty a~d' its substantialcQst~., This possibility of tort 
,li;lbility h:r not hypqtheticaJ; every State c~ently allows 'chil

, dren born alive to recover in tortforpr'enatal injurie~ caused 
,by'thirdpaities,see W: ~eetoh(D~:Dobbs;, It Ke~t<m, & D. 
'Ow,ep, Erosser 'and Keeton on Law of Torts § 5~, p.,368 (5th, _,

\ ' , ' 'ed. 1984),. and an iricre~sirig nl!mber·bf..courts·h'ave. recog~ . 
ni;ied aright- to recover ev~ri for prE.'!natai inju:t:ies, caused by 

, " torti:; committed 'ptior~t~ conception,-"se~ 3. f, Harper, F.: 
, J~mes, & O;·Gray, Law ofTorts § 1~;?, pp. 67J:~678,n. ~5(2d
" ed. i986): . ,. .,.' , ,.' ':,' ' ,,";' , .'. ", ... 

," ' The Court dismisse,sthe possibility of tort liabiIity:by no 
. mqre than speculating tnat i( "Title ,VII' :bans:..flex.,specific':" 

fetal-protectionpolicies~;theemployer tU:lly- infoims, the 

" 

~ .:, ! 
--: 	 womano(the ,risk,' and the employ,erhas notactednegli 

gently~ th~ basis fotholdihgan'employer liablese,ems' rem,ote .: 
at.b~st.", Ante; at 2Q8. Such specuI~tion -'Yillbe smail com': 

. fort to employers., ' ''First, it i& tar·frorrrclear' that comp1i~n~e 
.. with Title,VIlwill pre:'empt state tort liability,'and theG,OuI'f. 

'-, offerS 0no support .for that p:t;.opositiojr:2 :'SecQnd:,>although. 
warnings,may preclude:, cl~ims by' injured employees, :they 

,:'will notpreChldeelitims"byinjun:id:'chilrlrenbecause thegen-: 

0" 
- eral rule is that parents ,catlrlot w~iyecauses of action on he-, 

haif of their children, irid tlieparerits' 'negligence will not ,be 
impritedto thecliilqrenY Finally "alt}:loughstate tort Habil;;,. - .' - .. -. , - " - . 

,'2Cf. E~glish v. General'Electr'ic Co., 496 U. S;.72 (1990) (state)awac- .. 
. tion for intentional 'infliction of emotional distress 'notpre-empted by En- ' 

", ergy ReorganlzationAct of 1974); California Federal Sa'Qings aid LOim '\ 
, _Assn. v.Guerta,'479 U,S. 272, 290:-292 (1987) (sta~ s~atJlte,requiring the 

provision ofJeave and reinstatement to, employees disabled by pregnancy 
; , .not.pre-empted by the Pregnancy Discriminati6n Act (FDA), 92 $tat. 2076, 
- 42, U, S. c. -§ 2000e(k)); Silkwood v. Kerr-McGee Corp.;' '464 u, S:238, 256 

; (1984) (s~ate punitIve !ia'mage cl~im riofpre~empted by federal law,s regu-: 
. 	lating:nllclear po:w~r piants);Be.rnstein·v, Aetna Life & Casualty, 843F. 

2d 359,364-365 (CA9 1988) ("Itis,wen~established that Title VII does not, 
preempt state common 1~l\v.rel'QeOjes;'); see aiso.421l:S. C. § 2000e-,-7~ ...'.. 
, "See, e. g.,ln?·e Estdt.e of Infant,Fontaine,'128 N,H. 695, 700, 519 A., 

" . 2d 227,·230(1986); CoUin; v.Eli tilly CO.,:lHfwis. 2d 166;'200: n .. 14~342~ 
''', -. '. .......... '.J. '_"".". , '.', 
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. ~- -' 

"lh~{ OCTOBER TERM;' 1990 ' 
, ~ :; 

, ' ;;'O'pinib~ofWH)TE;J: "', 499 U.:S. 
," ,' . 

1ty}or prenatal jnjliri~s' generally req~ir~snegligen~e:it will
, 'be difficult for employers to dete'rinine in advance what will 


constitlitenegligence.- Compljance- wIth, OSHA~standards, 
 i 

for example', has been held not to be/R defense to state tort or , " ' " . - ',~",' '- - ,}" 

criminallhibility~ See National-Solid Wastes Management ' " 

Assn. v. iallian, ,918 F'. '2d671,680,n: 9 (CA7j990) (collect:., " 

ing cases); see also 29 U. S.C. §653(b)(4). , Moreov~r, it is 

possible ,that '-einployers,~ will oe held ,strictly Ihible,Fi( 'for 

example, -their, manufacturing prOcess is' consid'ered"abnor.: ' 

mally d~ngerotis: 'J ,See, Restatement .(Second), of-Torts,§869,

, Commentb (1979). .',' ' , , , ' , 
" RelYing QP Lo~ Angeles Dept .. of Water ,qnd Power ~.M~n

'hart,435 U.S:702(1978); the Court contends that tort mibil:
. 'ity ~annot, justify' a fetal~pr()tection policy' because the ,e~tra' , 

". "costs' of ,hiring Women is: nofJl ,defense under Title VII. ; 
,Ante; ,at 210. 'This\contention misrepresents our decision in ' 
'Ma'0hart. Th~re,we'heJd~hat ,arequir~menL that'female , 

employees"contrib.utem(Jre thanmal~employe'estQ q pension~ 
; ftind" in'orQer., to reflect t1~e greater longevity:of women,_ con':':: 
, • stituted discriminatiqn again~~ \Vomeil'under Title' yn',be': 
" cause it,trea'ted them asa class; rather than 'as il)dividuals, "','" 

, 435 U., 'S., at 708, 716-:7,17.. ,We,did not in that, case ,address 
, in ,any detail the nature ofthe BFOQdefense; and wecer"' 
tainly'did,n~t hQld thatcost ~as'irrelevant to the BFOQ arlitl:. 
ysis. ' 'Rather; we merely -statedjn 'a foott;lote that."there h~s 
been no s~lOWing~ that sex distinctions are reasoilab1yneces-, 

, ' s~:ry to'the ,normal operation of the Department's r~tirem~nt '. ' 
plalL" , Id:, at 7i6 j n. 30., 'WefJlrthert;loted:~thatalthough', '_" 
. Title VII' does notcoiitain a "cost::-justiftcation defense, com'.,-, 
parable-to the ~ffirniaUved~fens~ -av~ilabfe in a:price{tis- <, 

,.. • ,;. '." t '. 

¥/. 2d~37,53"n: 14 (l.984),cert. denJed, '469 U.S. 826 (1984); Doyle V.' 


BotQdoin· College,403 A. 2d 1206, 1208, 'ri~ 3 CMe. i979); Littleton, v. Jor- , 

dan;' 428' S. W.2d 472 (Tex; Civ. App.1968); F'allaw v. Hobbs, 113 Ga., " 

App.' 181, 182:":183; 147 S. ,E: 2d 517,519 (1966); see also Restatement(Sec~ 

ond) 'of,Torts § 488(1) (1961:\). ' -- ' , ' 
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, crim'imition suit;" "no: defense based on tlie totalco~t cif em~' ~ 
, ',pioying rne~ and\Y~nien waiattempted i~ thiscase. j , [d." at. ' 
" 716..:.7}1(, ~nd'n.32.. " '_' .. ' '" " '- "". _ " 
, ,-Pdor decisicins.:construing'tlie BFOQ defense confirm that 
.the defense is,o~oadenough tojnclJlde ~~)Jisid~r.ations'of cost 

',an,d,safe:tyofthe sortthatcouldfo:nrt the'baSisfor ;:tn'efuplOy-'" 
er's' adoption' of a: fetal-protecti9ripo1icy~ •'In ,1Jothard'v.
-R~wli'nsonj_ 433 U.S: 321 (1977), the ()olirt' heldth~t'being , 
malew~s a BFOQ for, !'contact" gliar<;l' positions jr1Alabama'~, 

. , 

i~ ',nmximum:security !na'le~penitentiaries!; 'T~e' Courlfirst' too~ . 
note'.of thE! actualconditio;rlS of the prison environment: "In 'a ~ 
pri~onsystem where violence is thEi,oI:der'of the'day~ where, 
inmate 'access to gUards is:facilit~ted by doI1nitory living ar-: 

. rangements, Where every institution'is understaffed,' and 
' where a • substantial portion' 6fthe 'inmate population isc'om-' ' 

, " 

posetl,of sex offendersmixe<;l:at bipdom withoth~rpri~on~rs, " 
,there are few visible deterrents toinmate assaults on 'women " 
'custodi~n~~,'" )d~; ;:tf3?5-33~. -TheCourl also'st~essed t1!at 
"[m]ore [was} at, stake" thana risk .to individual female em: 
ployees:, "The likelihood that inmates~wOllld'assa~lta woina~ , 

, because sh~was a woman,.\V.ould'pose:areal t~r~eat ,riot only to. 
the-victim of the assault but also t(fthe' basic control ofthe 
p.~nitentiaty'and protecticinof its inmates and the'other:secu~" 

r 

. r,it:y personnel.,f)bid."., U:nder :those' ,Circmristances, the, 
: Cotirtobserved that "it wOilld be an'oversimplification to" 
-:-,characterize [the exclusion of women} as .an' exercise in 'ro- ' , 

, . m~l)tic p~£ernalism<GCFroritier6 v. ':-Ri~hards~n, 411" , . 
,/ U.S'. 677, 684;", ld.; at,335.,'" , .' _ ' " 

-: Werevisited,the BFOQ defensein'We~ternAirLines, Inc., .," ' 
.v. Criswell, '472 U~ S:400 (1985), this tiijejn tile context of-
theA:ge:Di~~ri,minatfonip Employment Acfof 1967(~DEA). " 
'Th~rei, we • endorsed tbe. two-paI:t il)quiry for ,evaluating a 

" ,BFOQ defense used by' th.eFifth CircuitCQurt?if Appeals in: 
; fIse'ry v:. TamidmX Trail ,'Tours, 'Jnc.;~531 F. ,"2d224 (1976)." 

-, First, the~job, qUqlific~tion must not be "so peripheralto the 
central, missiolJ' of' the "employ,er's, busin~ss" "that-~rio' "tlis~" 

,- '- - --=~~~--, ""--- ,., --'--~----,
:...:,. 

,-, 
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, "criri1inationco~ld be "'~easonably necessary to' the normal op
~,eration:of theparticuiar 1:msiness/:'472 U: S." at 413. AI-' 
'th:ough!S£ifety is not sll,ch''-a per'iph.eral concern,id.', at' 413, 

419/ the inquiry H~adjusts to ,the, 'safety faCtbr"'~" '[t]he 
greater the,safety factor, m'easured by'the likelihood of h~rin, 
al)d'th~ probable ,severit;y,of th~tharm, incase ofan' acci,aent, 
the mQre stringEmt:may"be th~ job quafifications,'~, id~, at 413 

, (quQ~ing 1'(J/miami,' supra, at :'236): 'Second, the employer 
must show ,eithh that all or sub~tantiany: all' 'persons ex,: 

, ,'eluded'" "would be unable', to perform safely,' ~md:efficientIy 
the:duties'o{ the j'ob ,involved';":~~ or tliatitis '" '5mpossible ' 

,or,highly impractical"'" to deal with t}1emon' an individual' 
basis.•' ,472 U. S."c'at414 (quoting Ta;miami,: supra, at' 235 
(qtio~ingWeeks-v: Bout~rn Bell Tel~phorw& Telegraph Co.:' 

",408 F. 2d 228, 235:(CA51969)))~ , We further,observed t4~t, 
this inquiry properly ,take~intoaccount an'employer's inter;' " 

'est 'in's3:retY~"[w]hen,a~employer establishes tha~, a:job 
,-,qua,Iification has been :carefully' (ormulated tdrespond to' 

Qoctimented 'concern~(for public safety, it wilL not be Qverly 
, , :burdensometo-persmide a tr~~r of{act, that the ,qu~lification 

is 'reasonaply necessary'.'to ,saf.e'operation of the busine'ss/'" 
472 U. S., 'at4Ht '\,,' ' 

, ' 'ljothard, and' Criswell make' clear that avoidance of sub':' ," 
',. sta~ti~l safety: tisks to thlrd~parties is inJi~reritly part ~f both 

an employe~'s ability to perform ajob and: an employer's 
• r _ •• ", "0 ". ' . --..,..,: .. 

~Ari e~ample',of a "peripheral" job qtialificaiion was inmaz v.: Pan 
'Anterican WorldAirivays, Inc. ,'442 E .. 2d 385,(CA5), ,cert., 'denied,A04 

. tr; S.: 95Q' H971). Th€!te,the·F~fth CirclJ.i~, held that being feMale ~as 
,not a BFOQ for the job offiightattendant,.despite a determination by the 
trial court that women were bette,r, able than men to perform th,e '~nori
mechanical" functions of the job, such, as attending .to the p!lsseng~is' pS,Y.

chological'needs: ,The cQurtconcluded that suchrionmecl'ianical.fundions 
"were merely ''tang~lltiaP'" to the normal operation of the airline's 'busin'ess'; 
noting that "[nJo one hasstiggested that having male stewardswil\,so .seri-' : 
ously affect the operation,of an :airiine as to.jeopardizeor even minimize its 
ability to, pro'V1desafe transportation fromo~ place to another." '442F; 
~,~~~.' 	 ,., 

) 
_____ -~r--.-----~--" ___ f .~. __ ::.- __ 

..... '-. 

c' 

-
, U:'S,',at 413 (quoting}:Tsery v, TamiamiTrait Tow's; Inc" 531"F. 2d 224,. 

236,(CA5 1976); 'As'a result; more stringent occupational qualiflcatiops 
may:be justifi~dt'or'jobs iilvolvinghighersafety risks,'such a~ ftyillg air~ 

, planes."But a recognition that the imp6rtance of safety varies amo~g busi~, " 
, ' l!l:)sses doeS:hot meanthat safety inOl!lpietely.ir:elevant.to-the essenceof. 

a job such a~ batterymalmfacturing.· ' , , , 
. . ~ " 	 -" 

/ 
", 

, " 

,Al]TOMOBILE WORKERS ~.JOliNSON CONTR,OLS; INC. ,21'7 
. ' ~ .' :". ':. ~, , ;. , - ','. 

r ,187 ' 	 " Opj~ion ~f WHrr~! J. 

"~,orm~(operation" orits business., Inde~d, -i~ ,~oth, c~~es"" 
th~ Court approv~d the s~atein¢nt·in Wee~~ V. S6uther'n,;}JeU', 
Telephone &: TelejjraphCo., sUPra>that,im employer could. 
,'e~tablisb a- BEOQ defen13e 'By showing' that "all ot substa~~ 
.tially all, women' woU1.d be unable to, perform safely and: effi-: 

,ciently,the' duties of the j~b in'Zo'lved." ," I d., at:235 (emphasis 
added). ',See,9riswell, 4'7~ 1I::S;,at414;Dot/Uiid, 'supra; at' " 

,333., The ,Court's statement in this case that ,"the, safety , 
'ex,ception is ii~ited to, instances' i~' which 'sex, or' pregnancy 
actu~lly,inte:rreres with the employee~s~:ability toperfo,:r:m' the 
job"~ ante; at 204; theref.ore adds. no-support.to .its conclli

, !, ' 	 'sion that a,fetal-protection po1icyc~uld-lfev:er be~justified' 
;asa~,BFOQ. On the (acts of this 'case,for,ex~mple, protect~ 
"ing. fetal' ~afety, while ,carrying 6uft~tedutiesof 'battery, 

._ • i ._ 

, mimufactur,ing'is,as:,much' a leg;timater,concern'as' is iafety 
, to, third partiesoiriguarding.prisons, (Dotlia;rd) ,or. ,flying air-
plan~s(9riswetl).5. " ' '~, " ',', .' "" 'r, ' ,i 

" D()thq,rd'and, Cr.f,8well,also:confir~ that'c()sts are' rel~v~nt " 
, in determi~ing :",rhether a .discrim.natory, policy is reasonably, ' 

,:nece)saryJor the' noTIn.aloperationofa business.:, In, Doth:..' 
'''C, ard,' .the ,safety 'prohlelll that ,Justified exclusion ,of women,,' 

, ,'from the prison, guard positions ~a~ hirgely' a result 6finade-:, , 
'quate ;staff ~nd facilities.: See 433 1;J. 8: ,tat 335; ',' Ifthe' cost ' 
o(~mploYlng ,women could'llot, be cOrlsiciered, the employer 

,there. 'shOUld ,have been "required, to hire ,more staff and 
restruc;ture, the 'prison',environment.. 'ratherthaii ~xcJude ,,
wqmen., SimilarLy, 'in CrisU!eW-the, airline could' have been ' 

. ..' 	 . '.- " 

'. ,Hdo not, as the Court asserts,' ante, at 263; rEdect the "'essence ()ttne 
, ',busin~ss'~;' test., 'Rather, lmei-ely ;eaffirni the obvious -::: that, safety' to 

third p~rties is part- of the ~'ess~nce" of mo'st if 'no,tall. busi~esses"Of 
course,' the BFOQ, inquiry'~' ~adjusts to, the safety factor. "", Criswell,' 472 

.' 
.' 	 " 
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had, heid that "an exclu~ici:n. 0'( pregnartcf f~om a disability~,
required'to hire ni~re:pilots""~nd. 'install" expensiv~ monitoring' " 

~ : : benefits, pian providh1g' general coo~erage is nota g~nqer':"
" "devices" rather' than discriminate ~gainst, older., employee!:>. : 'base.cr discrimiIiation~at all." ld. ,at '136.,' The~PDA-,thtis,

. The. BFOQ statute, however,. reflects '''Congress' urtwilling~, ".'makes'~lear· that, it, is-discrIminatory 'to ·treat 'pregnaricy~ .
•ness to require employei~ to, change 'the very natureJ)f:their ' . .related conditions ie,s's favorably, than, other medical ,condi:... ' 
operations." ,Price Waterhouse V" HopkiiifJ;490 U. $'. '228, . -- ';. tiol1s.'!' Newport News, ',supra, a(~s4. It'does,not, how-,.· 
~~2 <1.989) (plurality opinion). '. ',,', .' .~. '." -" ,'~ ever,'altertlJe standards fotemployet deff!ns~s. '. Th,e"Senate .

'.". The'.POA, contrary to the Court's' assertion; ante, at 20~~, Report,: for' ex~mple,stated that. .the PDA"defines' sex, dis . .,.
did :ilOt restri~fthe' scope,o'f the, Bf.OQdefens~. :The"P~A . :crimhlaticin,' as proscribed ,in the existing statute,· to include ' . 

. was only'an amendment to,the "Defjnitions'''' section of.Title· , these physiological bccurrences>[pfegnancy" childbirth," and .VII, 42' U; S. C:~ 2000e,and did not.purpolt tQeliminate'or . related-rnedi~al conditionsl p:eculiar to :women;' it' does not ".
'alte:r:-, the ,!3FOQ 'defense~. Rather, it merely clarified, ritIe ' chang(]·tlie application ,of Title VlLto'sexdiscrimiiu;ttion .
VII tOnlake it clear tliatpregnancy aridrelatedc.ondi~i6ris:", , in(J/ti:yotherifJaY."S.Rep.,No"95~?3~,·pp. 3~4 (1977) (em:
are ,included within Title VII's ailtidiscriminatiQn:proyisions .. ' phasis added)." Siniihirly, the House ',RepoJj stated that
As we have alre~dyrecognized, "th'e purpose,oftlie PDA was: ':[p]re"!;rtancy::based diStinctions will be subject to the .same, 

.simpiy tc{ mak~ the treaJmerit'of pre~ancyconsistentWith '" 
.', scrutiny on. the same. terms as other acts ofsex discriminati9ri ' 

. general-Tit~e vIi· ,principles.". 'iArizo~a a:overyting,' C0rnn.t. 
. ~' .. 

, pro~cribect ih the existipg statute:" . If. R. 'Rep; No'. 95-948,. ' 
for Ta'x Deferred'Annuity ct?tdDeferr'ed C()mpensation, Plans p. 4 (l~78) (emphasls<added).7 .. '. " -"' . ~' " 
v; Norris, ·463 U. S. 1073, 1085,'n. 14 (1983)~G ; ..' ,0 ',- ' .' :"!n .enactihgthe BFOQ, standird,"Congress did 'not ign'ore' 

. ":This, interpr~tatiori,is cQnfirmed by thePDA's legislative, . \ ',the 'pub,Iic'intetest insafetY."- Crisw~,ll, 472'0: S:, at 4f9:
'" /: history .. ' As discu~sed in 'NewportNeius shipbuildir/,g' &Dry , The 'Court's narrow 'interpretation of the BFOQ: defense' in " 

.. ' [JQck Co. v: EEOC;. 462 U;:,S. 669, 678-679, and n. 17'(Ui83), this case,'however:;'meansthat an~employ~ri cannot' ~xclude
the P-D;Awas designed to overrule" the 'dedsi'on iIi-General· even pregnant women from an environmenfhighly toxic to' 

.. Electric Co. v: Gilbert, 429V. 8.125(1976), where theCou'it . , .'.. . : _. _r ' . '. .' . ., '";. ." '. their fetuses.' ·It is. foolish to' think that Cori~ess intended.. 
-1' '", 

","'Con,traiyt~the Court's.ass~rtion, ant~,:a:t 204:::'205"n~ithedhe major~' ''''. such a re'sult, and .neitherthe lartguageof the-l3FOQ'excep
it.y d~cision rior.the dissent in Cali/o1"nlu Federal Savings and Lo'ait Assn.. ' don n9r' our cases requires it. s .. ' '- ~, 

j : /. "".~. :-.~.Glteri·a, 479 U:S.,272 (987), is releva~t tothe:issl!e;whe~her the PPA 

alter~d,the'J;JFOQ standard for pregnancY-related'd,iscrimil).ation. In that' , ',:Evenif'Jhe,:PDA did establish .~. separate.BFOQ 'standard-tor-' 

case, the.C.ourt held that thePDAdid:not.pre-empt a state la:wre,quiring. 
 -' . pregnancy;related discrimination,.if a female emp)oyeecould only p~rfo~'m'
employers to provide ,leave and ~reirir;;tatement to pregrmnt ,employees; . ~ -th~ duties of'her JQb by' imposing substan~iai safety and liability risks~ she'
:TheCo~rt r~asoned that the FDA ~as not intended to prbhibi't 'all employ , would not be ':simllar )n '[h~r], ability :oi' inability, fo. "work" . as' a' male 
'I1\~,l).tpractices that f~vor pregnant women. ,ld,; at 284-290. Thedis;;ent r ,employee, .cinder ihe'terms.of the PDA, . See 42 U. S. C~ '§ 2000e(k).. 
,disagreed with that conclu$ion, arguing,that the state $tattite\y~s pre" '. @The Court's cramped.reading~f theBFOQ defense .is al8Q belied by~he
:empted because theI:DA's'language ,that pregnant empIl)yees "shall, be legislati~e history ofTitle'VII: iiL~hich three examples of p~rinissiblesei-,

',' treated the same for. all employment~related pilrposes'~ appeared to forbid: ... discrimination were mentioned~a female"nurse hired to care'fOr an'elderly· 
, prefe-r,entiaitreatment"of'pregnantworkers:: ld.,at 297-298. Obviously, . " "$ • 

'woman, an all~m;i1e profess,ional baseball team, arid amasseur: See 110 . 
, the dispilt.e i~ that' ~lJ.se· hetwe~n· tti.e majority and the dissent was purely. ' '. . 'Cong. Rec. 2718' (-1964) (Rep., Goodell);:id. ,at ,7212-:-7213 (interpretive
',over what constituted discririlinatiolJ. under TitleVn,as amendea by the_, memorandum)ntroduced by Sens.Clark' and Cas~); ·id., .at, 2720 JRep; ,.~ 

• <. "- ~ • ' - . - . PDA,'not ()verthe.scope'ofthe,B-P0Q'defense.' " v 
) . - '. .' . 

,'--'--'---"-:..-- ,~~---,~-~ -""..:'-'.~ .' -- -, ._---
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: Despite:-my ,disagr:e~m~nt Withthe-'Court concerning the' , 
- fl, 

,,' 

scope ()f theBFOQ defense, 1 concur.in rE:wersihgthe Court 
of Appeals because th~tt: coUrt,'erred in af'firfning: th~ ,Distdct 
Court's grant of summary judgme1}t in favor of J ohrison Con~ . 
troIs'. ,First, the'Court. of Appeals erred in failing'fo consider" ' 
the levefofrisk avoidance that was part of Johnsorr Controls" :' ,> •. ", '/, • '" 

"norma} operation." - Although the court did concJud~' that' " ,-. 
, there was a "s~qstanti~lrisk;' to fetuses from lead; exposure' , i 
in~fertile women, 886 F. 2d 871; 879~883;8~8(CA71989)~ it 

i, 

,merely n'le~mt that ther,eWas a high risk that Isorrw fetarin~ 
"jury would.occur a,bsenLa"fetal-protection p~licy;, 'That anal:. I, 

ysis, 'of course; failst'o address' the, extent of fetai, inJury,that, i 
i~likely to" occur.9 ,If-the: fetai~p'rotectlon policy insists on:a, ,~ 
Hsk-avoidancelevel sub~taritiaJly higher than oth~r' risklev~ : 

I .. . _ " : • _ . . _" ."_ _:: ~ • • '.' . . _~. " ", 

,Muitei:).,:',In ~on~ of th~se situations'would ge~der';actually'interier[~l ' , _ 

\\jth the employee's' ability:to perfonn the job,i' as required today by the 

Court:ante,at .~04., ' ,". ' '" ,; ,:. . ,,' :, /~-:" ,,' " 


, 'The Court's InterpretatIOn of theBFOQ standard, also ,would ,seem- to 
, " 'preclude considerations 'of privacy as a basis forsex-ba'seddisctimi,natio~,:' .. ' 

;, ,) since .those considerationsQ,onot relate directlY to an ~erilploy~e's' physical ' f' 
ability tqperform the 'duties of the job. The lo~er federal courts, how
eve'i, haveconsistently.recognize~ that p,rivacy iritere:sts may justify~ex~ 
based,requirementsfj)i' cerlainjobs.' See, e. ,g.;Fesel'v. Mason~cHome of 
Delawa-;;'e, /nc" 447 F"Supp.)346 (Del. 1in8), aff'd, 59iF. ~d 1334 (CA.3 
1979) (nurse's aide iriretirement'home); Jqnes v. Hinds General Hospital; 
666 F. :Supp. 933(SD Miss. 1987) ,(nursing assistant); Local5~7 Anierican 

, ,'Federati0ri; oj State;' County, 'and if'llni~~pa,l"F;mp~oyeei, AF&CiOv. 

Michiga1J Council 25, A-rnerican Federatiqn ofState, County,~,d1'!4 Munici


-pal Employees; A.FL-CIO;~35 F~ Supp; 1010 (ED Mich. 1986) (merital' 

~health workers); ,N07woodv. ~Dale'Maintenance System,'Inc" 5901<'. 


'Supp. 14io (ND Ill. 1984) (washroom attendant); Backus v. Baptist Medi, 

calCenter,510'F. :Stipp.; 1191 (ED Ark. 1981),vacatedas moot,671. r. 2d ',' 

1100:(CA8 '1982) (nursing position'in obstetric!? ;mdgynecology department 

ot-hospital):, " "":",, "" ' 

-', 

,9 Apparently', between 1979'and 1983, only eight employees at Johnson 
. Controls ,becam~ pregnant while maintaining high blo9d lead leveis, and J 
only one ~f the babies bor~ to this group hiter recorded an -elevated blood 
lead',leveL S~e'!Inte, at 1~1;886F;_2d, at876c877~ , 

"-;. 

~--.--~-~~--

els tolerated by Johnson CQntrois such as risks tii ""'ployee. 
,'and' COnsumers,' the policy should ,n()t cqristittite ,a BFOQ.I1i, ' " 

Second, even, without -more' informatioh about the normal ,_'Ie~el; ofriskat J ohns6n COhtrols, th~feia!'protection policy 
at issue here reaches to'o far. 'This is,;,::widel1t both ,in jts pre~ , 

",;,sumptiori' that~ absent 'medical documentation to th~'con" ' 
'trary; all womeri are fertile regardless of their 'age" see id., at: 
876, n;:-8; and In Its exclusion ofpresumptiw:ilYfeitilewon1tm 

:,' , fromj:iositions thatmight,~result :iria~'Promotiowt,o a pO$ition , 
involving'high lead exposure, id., ato877.:,Therehas beenn'o, 
Showing that either of those aspects of the.'policy i1:,reaso'n
ably neCessary to ensure safe 'and Mncientope'rCj,t{o'n of joh:n~ 

"/. , "son Controls' 'batte~rY..;manufacturingbusiness: ~'Of course, 
these,infiqnitieSin thecompanY'Spolicy dQ rt()t warrant in-' 

" Valida,tingthe 'entite fetal-proteCtion program., .. , 
' 'Third, it should'be '~ecalled~ that until.,1982 Johnsort..-Con_.,

'trolsop~"ated without an eXclUSioi"iry.policy, and if has not .'
identi'ti.~d anY.groqnds' for believing that its current "policy is .~ .• 
reasonably nec~ssary to its:' normal operations. ' 'A.-lthQugh it, ' 
is:nQw more aware of 'some 'of tne'danger$ 'ofl~ad 'expo~tire,,' 
id:, at 8~9~ -it-'has notshown that the risks.of fetal harm orthe ;,:' . 

' . costs· associated with it have-subs tan tiailyiricreased': '. Cf, .... 
. : Aia1iha'rt, 435 U. S" at7I(i, n. 30, in- whlcli 'we rej"ctedca 

BFOQ'defensebecause the,,~mpioyer h~d: operated-priorto' 
. th~ di~cI'iminatiQn with no significant adverse effects., ' ' 

frinally; 'the, C'outt of Appeals failed, to COI1~id~r properly
'petitioner~' :evideri'ce ofharni ~to offsprh:g caused, by ,lead, 

,'exposure'in males. ~ The ,court cortsidered that evidence only' 
. -- -:in itsdiscussj~n of the businesi; neceSsity standard, in which 

jt focused' on 'wh~ther petitioners had rne(:their burden of ' 
proof.. ?86 F - 2d; at.889-:o890:. The burdep of proving th~t a 
discriminatory-qualification isa BFOQ;however, rests with". 

'" " ,~, " -,' , " ,. , , " , .. , ' " " 

WHis possible, for'example; that~~lternatives to e~clusion of women; 
"such as'war~ings combinedWi~9 frequeI.It'bloodtestings, would sufficiently , 

:, miniml~e the risk such that it would be:cim'ipara.Qltlo~othel~l'isks'(oleratea~o, ,0:" by Joh'nsonQQ.iIb:ols._~_, '_',_,_,-:;-: 
-''-,-, -" "~ - " 

j 
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,theempIQyer.: See, 'e: 'g."P;ice W~terh6~s~,490 U.-S:,~t 
248; Dothard,433 U. S., at~33.Thus, the court should have ~ 

, "amHyzedwhetherthe evideric~ wa'ssuffici~nt for' petitioners 
, ''tqsurvive 'surri~ary judgment'i~'-light9f re,8pond~nt's :burd~,n 

,of proof, toestaplish a" BFOQ. ,'Moreover, -the "court shQuld 
'not have discounted the,evidence ~ ~'speculativ'e~"886F.2d, , 

", at 889;' merely because it, was based ~n ani'rri~d studies., 'Wf; 
" " hii~ea:pproved the Use of. a;nimalst9dies"t,o assess risks, see ~ 
, ,lndustria{ Union·Dep.t~v., ,Amer1Cari Petrole'!tm 'Institute,', 

448 U.S:;'607, 657,n~~64 (1980),.and,OSHA uses anirrialstud- ' 
,"ies 'in establishing 'its 'lead contrrilregUlations~ s~e United 

': Ste~lworkers ofAmerica,AFr;.CJO~,C;LC v:: Marshall" 208 
~' U. S:j\pp. D~ C.~O; J2~;,n::97,647'F\ 2d 1!89,.1257, n.9T 
:' (1980), cert.rdenied; 453 H:.S.913 (1981). It seems clear 

that If the Court of Appeals ~had prop~rly~'amilyzed t~at, evi-' 
,dem;e,, it WOlil4 have: concluded that summary judgm~'nt::, 
, against petitioners was n6t'apprbpriatebecause,there was a" 
disp.ute"overa,'materialjssu~ of fact. ,:'" ' " , 

, As,JudgePbsDer observedbelow:" .' 

,; ,~,,' ";The issue,Ofthe]~gality6fJet~tprote~tion isasno.v~l_ 
" and difflGult as it, i8'co~ten#ou~,'alid the' mosf sensible' 

'way.tq'approachitatthis early stage !S on,a case~by-case , 
basis, inv'olvingcareful ',examination of the l'actsas devel~ 


" oped~by the fulla~V~rsary proc~ssof a tda!.' ,:The r~cord, 

in this case is too sp~rse< 'Th'e districtjudge jUI'Qped the 

gun~',By affirming on' tliis scanty basis' we ,may ,he, ~n~


" couraging incautious employers ,to':~aopt fetal' protection,' 
policies that 'co~ldendanger- the ~jops' 'of millions of" 

, ,women- for minor gains ,in fetal safety 'and health. 
, , ) ,', '" "',' " ,

" ", ,"But although thf; defendant did not, ptesentenoi..}gh 
eviden~e, to warrant th~ grantor summary judgment in 
,its favor', th¢re is no ground fQr barring~i1'frotnpresen~-

-.. ~ ~ 
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~ 187 ," , , SCALIA, J., conc~ring: i~ juaim~nt 
" 

'. ...... r 

,JUSTICE St::i\L,IA~ ~oncut:r~ng in the, judgment.. ' 

, -I generally" agree~ ~ith,th~ .Colirt's a:t:l~lysis;, out havesorne 
' reservations,' several of "'hichbear.'l11entlon'.,' ' , 

,,'~F:irst, ,I, think it irrelevant that there was'''evidEmce' in the' 
r record about ·.the debilitating effect of leail exposure on the, 

male reproductive system," ante, at, Ht8: - Even Without such' 
'evidence, treatingwomen.differendy "on the basis orpreg~ " 

: ~, nancY''-con~titutes discriinination "on the basis ofsex,'~be~ 
'" • _ ....-.",. • y -' -' ., "", - ~ 

cause Congress ha~unequivocally said so. ',Pregnancypis-: 
,crimination Act, 92 Stat. 2076; 42 U.j;. C, § 2000e(k): 
' . "'Second, the CQurt points ouLthar"Johns~n Controls has _ 
:sho~nno factua.i'b~sis for believing that'allot sUQst:iu1tially , , 

: all women ,would 'be }lhable'to :periormsately '. '; '., ,the ,duti~s 
' of the' job )nvolved,," ante; 'at 207 (internal 'quotation' f!1arks __" 
omitted).' .In my view, this'is'not oplY'''somewhat acadern,ic , 

lin l!ght;of our ' conclus'ion that th~ 'coll)pany"maY'riQt e~clude'" 
fertile;womenat aIV'-ibid.,~ itis entirely -iireievant. BYrea-~ 
'son ofthe' PregT!ancy Discrimination Act~, it would, riot matter ' ' 
,ifaU pregnant wom'eilpla~ed' th.eir cl1ildren at risk in taking 
thesejobS"just- as ,it:does'not m'atter if no men:doso. 'As'~" 
'Judge',Eas~eibr~ok put it j,!!his.:dis$ellt below: ,','Title~VII' 

,~gives parents the',p'ower to make, occupational' decisions af- , 
.:f~cting thei~families..'Aleglslative fQrUmis ~vailable.to 

those who believe that 'such' deciSIons should beinade else- ' 
wh~re." '88(fF: 2d 871,915' (CA7 .1989).' ".. ..', 
" :Third,Iam ,wiliing to assurPe"as the Court in'timates, ' 
,ante, at 298:"'211" that :anyaction 'required 'by'TItle VII cannot' , 
'!pve ri${to liability under ,state, tort 'law" That assumption; 
howev~r, does not, answer-',.the question whether:an action 
is required bY-Title VII (including the BFOQ-provision} even
if,it. is subject to liability uriderstqte tort law." It',is'per- -. 

': 'fectly 'reasonable to"betieve that-Title YII'l1as:dcco~modated . 
, jng additional evidence at trial. Therefo,re, it wO,uld l;>e ( , ' state tOl't law through the BFOQexceptl07n.'" How,ever,allI 

!, 'equallypreclpitate fot us to direct the'entry Qfju4gment ' • that-ne~d be said/in, the present- case isfhatJohnsonhas 
in £h~ plaintiffs'{avor, ...." 886 F. 2d; at 90S. ,-::' . "riot demonstrat~d'a su~§ta.l1tiaJ ~isk,of tory; 'liability-,-wliiSh is" 

..." - ~. .~. 
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inter u,tia, that petitioner college, located in Rhode Js~and'- h~d breache,d214, Jhat!'!othing 'in ou.rprior casessugg,est~4this, and in my' 
"an implied agreement to educate her when' it,ask~d her to withdraw from 

" 'view it, is,wro,ng. I tliinl<, for example, that ashipping com:. .... j its nursing proghim for failing ,to l)1eet 'certain Weightioss cornmitments._ 
panymay 'refuse ,to hire'pregr.~Iit, womerr as crew,mem.l;>er's' ,The cO,urt denied petitio'ner;s motion for a ditecterl verdict, 'conchiding 

'-c-:on long :voyages because the, ori'-board~ facilities- for' fore!?ee-, , , that the Rhode Island Supreme, Court would apply the commercial dbc~ , 
abie emergencies, th'ough:qtiite fE:rulible,' '\Vouldh,~ inordi.. ' "trin~ ofSubstantial p~rformance'inan ac~deinicseWng. such that Ruse' 

'\ seIl could prevail even though she had iJot fully complied with the con..'"natelyexpensive~ In the present ~as~,'however; 'Johnsop, 
~'tract's'terrns. The jury returned' averdict,for Russell; _which th~ Court

:-:..... , hal? not asserted a cost-based BFOQ~," ' ,of Appeals affirmed,. <Applying the appellate deference that itcustom-' 
. I Conctlr inthej~dgmen(of the Court. 'arily accords~ to,:interimitatiOliiof statEda'w made byfederafjudge~of,

'. ' ~. . . ." 

-;.. 
, that State', the Court of Appeals found that the DistriCt Court's state-law' 

'.~ "determination did not constitute. reversible error. 
, Held: Courts ofa'ppeals musi;~ revie~ de: ;;qVO dist~ict cotirts' state-law, . ' 
" deteminations., Pp, 231"':240: _ " ' " ," ' " 

, (a) Thege'neral nile 6findepen'dent appellate review of legal'issues 
'~est SeryeS ,the dual goal's of,d~ctrin1'!1 coh6~'ence and eCQnomy of judicial' 

,t
;, administratiorl. . Courts ofappeals are structurally suited: to the'"'" ri;ltivejuridical process 'that promotes decision;:tl accuracy. 

." to "devote their primary'attention to'legal issues. ,They have 
refined briefs.'which~;ing to bear"of! the legal issues;more ~ 

, information and, 'more:~otnprehe'nsiv~analysis;t11~ri tvaspiovi~ed, to' the 

'r "district judge. And they employ multijudge panels that-permit reflec~ 


"tive ~ialogue'and collecth:e judgment. Pp.231-=233., ,~: ",' , 

,', ~ (b) Oepartqre from the ruJe of independent appellate'revi~wis not 


/' (' \'- ~arranted' by th~exercise' of.diversity Jurjsdiction., App~iiat.e 'defer~ 
ence to the district 'court's state-law determimition is .inconsistent' with 

"theail)1s ofE1'ie Ii. Co" v. To1;~pkjns,304'U.S.:64, to discou~age forun) , 
i·-· _ " shoppiT]g and to avoid inequitable ~dministrlition Of the laws, ,sinGe it in'~" 
\, yite:" diverge~t d~velopmen.t of state law'among,the federal trial courts 

" 
" " 

,~ithil1 a sIngle' State and creates Ii rlual system of e'iJforcenient of state,,' 

'/ 

i created rights, in Which th~ substantive rule applied to a dispute may 
- ' depend on' tlie, Ghoi'ce of forum.' Such, defetence is ~dso contrary to 'this 1 

.:.:~ , -<:;ouci'~ 'cases decided after Erze. See,-e, g., Ne)v York tife Ins. CO·,y., 
,jackson, 304U.8. 261:, Pp.t233-235., ' " 

'-" ." . ; 

---------,~-~~---~:~,--~----~-,-------,- ~~-~--~-~-::--'-'-' :~-' -----;--.-: 
" ' 

" SCALIA, J;, concurring in judgment " 499,U. S:
, ;' . . ./. '. . " - 

alone enough t~,defe~t a 'tort~based' ai~~rtt~~ of the BFOQ' 
. exception. < '-' "".." ' '.: ' 

,Last;~the CoW:tgoes farafiem, it seems to m.e; in~ sugges~- -,' - .'" .. 

" ing thaUncreased cosf alone~short of" costs . ' .. so prohibi-: / -,.

tive~as_to:threafeh thesurVlvai of the employer's l)usin~ss;" 
, rtnte, 'at 21'O-:-canrio~' support a,BFOQ~defehse.,Se,e ante, at 

;20:6: ragree with 'JUSTICE, WHiTE's .concurrence, (Litte, at ' 

Sy!labus 
\ 

,'S4LYE R'EGINA,COLLEGE v. RUSSELL' 
....---. 

CERTiORARfl'O THE UNITED STATES coirRTOFAPPEALS FOR" 
, -,',' THE,FIRST,CIRCUIT' " ,", " 

89~1629. : A~guedNoveinber 27, 1990-D~cid~d 'l\Iarch 20. Imn 
'Re~pondent Rti~seli'filed'adiversity action,iri the- Distri~t Court, alleiing, 

'. I 

, 



T. li3-StiPREMt COURT REPORrilR.2142:"._ . \ - , 

'. coui-ts'mustdo m~re tha!lrecitethe consti'Univ.Det.Merey LRev. 459;: 
tutional nLle.They also must :apply it, (1992). The iDcreased frequency 

· faithful to, itsletier ~nd cognizant of the of punitive awards, howeve;, 
principles' underlying it. . Unfortunately. matched by a .corresponding 
.such review is not, always forthcoming.' procedural protections or, 
Amicf recite caSe after case in'which review On tile' contrary, 'alth'lUgh", 
has been 'inadequate 'or, absent' altogether. have madegimuine efforts ' 
See. 6.g.,-Briet' for Phillips p,'etroleum Co. et' courtS continue to pi 

_ al. as Amici Curiae 20-27., The Supreme skeletal ,gUidance that 
. ,Court of :ApPeaJs onVest -Virginia, at ,the:' :tiorial guarantor of faiiness";"'~ 
, same time ,it, ~ognized: Haslip as law, self--.to be converted into a, 
" itself, Warned: '.' ' " . price and bias; ThiS "Court's 

.~1W]e tinders~d as well as the· next Haslip promised that; even if 
, ,court how to:.;:. articulate the correct .sionally failed 'to fulfllltheir 

,legal principle, aiid then" perversely fit fully, trial and apPellate 
,into that principle a set of faets.tq 'which vide'.meaningflllreview. sufficient' 

, the. principle obvioUSly does notappiy. ~ernimPerinissilJleinfluences 
[A.llit!~ies] know how to mouth the. cor- : tee constitUtionill results. 
reet legal rulesviith :irOnic solemnity • day's decision fails to mall:e. 

,while I,lvoiding ih,ose rUl!~s: logicai cons~ 7 promise,' I therefore ....."""t 
quences.". Garnes, supra, 180' WoVa; at 

· . 666;413 S.E.2d/at 907:: . ..' " . 
I fear that the Supreme Court of:AppealS 
followed'such 'a CO\lnle'in this Case. ' By 
'affmning the jud~ent., noneth.elees,' . to
'<!iJ.y's dedsionrenders the meaningful all' 
pellate'review contemplated in Hcislip iIIu: ' ' 
so.ry;, co~ now .~ay disregardtbep?st- .. ST. MARY'S HONOR 

.\ -' , .triaI reVIew reqwred by due .'process at 
whim'or:will, so long:ils they do not deny 
~tsn~ssity openly. or altogetJ!er;' . , v:' 

; ..... ' 
-,\ 'IV 

:As little as 30 yeBrs'ago, punitive dam
ages. aWards .were' "rarely assessed" . and . 
naually "small in-iuno~t"'Ellis;'50 s;CaI. . Decided' June 25, 

. L.Rev.; at 2; Recently, hO,wever. the fr.a-:' .,:, :: 
·queoCy and siZe of sucli awards have been . 
skyrocketing: One' coinmentator haS ob- '. Correctionalofficer 

. served ,that "hardly'a month goes by .wiili- at halfWay house' brought Title 
'out'li multimillion-dollar',purrltive' 'damages ,allegmg that 'hi,s demotion 'and 

, : verdict in a product liabilitycase.~' . Wheel- were because of his' nice. 
er, :A ,Proposal for Further Common Law States'District Court for .tIIe 

./ Developmen~J)f the Use 'of Punitive Dam- triet, of-Missouri. Stephen 
_ ages in.Modern PrOduct' Liability Litiga--' b!1ugh, 'J•• 156 F.Supp. 

tion, 40. :Ala.t.Rev: 919 (1989). :And itap- ment, againstco~onal 
:;.~ Pears that the upward trajectory cOntinues, appealed. The Court of 

.' Unabated; See' Volz&Fayz, Punitive Dam- , Eighth· Circuit; 970 F:2d 487; 
ages .'and .. ~eDue· PrOcess Clause:.The. remanded, Imd celtiorari • 

·searcli .for CollStitution&i·Standalds, 69' The Supreme ,coUrt,. Justice 
, , '". ~ ~ .' , ,. " . - . . . -' , -..,., . 

ST: M:AIlY'S HONOR CENTER v; mCKS 2143 
, Cl..... U3 s.a. 1741 (19931 

· ~;ttrier 'of fact's rejeCtion of employer's ' ~tion waS not cause'o{ehaileng~' 

· asserte<l legitiniate, ,!lOIidiseriminatory rea·' e~ployment action; . nOwever, although 

"sons fo!, it.s .challenged actions does not . burderi' of' produCtion is shifted to :defen
entitIeemplo~~e to judgment'as matter of dalit, ultimate burden of persuading' trier,~ 

: laW \!oder McDonn.ell ~ougl,as schemeap- of fact that defendant inteotionally disCrim
, ~i~ab.le'to disCriminatory treatment ~~8: inated against pl!ilittiff remains at all times, . 

'COurt ofAP}ieals reversed, and case ~th plaintiff. r Civil Rights Act. of '1964, , 
'. rem~nded" " '. '. §: 703(a)lJ), ,42, U.s.C.A§ 2OOOe-2(a)(1); 

Justice sOuter fileddissentlng'opini?n, . "Fed:Rules, ,Evid.Rule 301, 28 U.S.~.:A. 

in which.JusticeWhi~: Justi~eBlackmlln, '4. Civil· Rights e;378 . . 

and Justice Stevens lomed: " U' d II D' II'Do' 1;"~ 'h" . 
, ' .' .. '. .,_' . n er 'DC anne ,ug..... sc erne ap

plicable'to Title VII discriminatory treat
,;,.Civ~i1 Rig~ts *",383 " . .,., . ment caSe~, theshifted',burden, ofproduc-


Under McDonnell DouglaS schemeap-' '~on" arising from' plaintiff's establishing 

to Title Vlldiscriminatory treat- ,prima facie case of. discrimination, becomes 


(!lent cases,plaintiff must f'lrSt establish by irrelevant once defendant .introduces erl

preponderance 'of evidence a "prima 'faci~": dence (If legitimate, nondiscrirni.riatory rea- , 

case~f 'racial discrimination, thus creating· son'for its actions; ',Presumptio,n created. by: ' 

pres~ption that'employer unlawfully dis· "prima, facie case i,s reb!1tted' and drops 

criminated .against employee. '. Civil Rights from tile case, if defendant carries this 

Aet ,of 1964, .§ 703(a)(1), 42 .U.S.C.:A: bUrd'lD!lf production. .CiVilRights :Act of 

§2001)e-2(a)(1).·· 1964, . §703(a)(1), .42 ' U.S.<;,:A., § ;2000e

. . 2(a)(1). ' 
2: Civil Rig~t8 ~37.s . r ," 


,To establish "presumption" of discrimi- 5•. Civil Rights 1S?'378 

nation in Title VII. discriminatory treatrtient' .~ Under McDOnnell D~~gl~ ~cheme aji

case is to say that, finding of p'redica~' fact plicabl", to Title VII diScriminatory treat

(here, the prima facie case) produces are,: ment cases, deternlination that defendl!nt . 

ql!ired conclusi()n inab~ence of explanation' has met its burden of production reg!ll'ding" ' 
 " 
(here, the fi,nding of unlawful discrimina:lligitim3te, nondisCriminatOry reason f()r 


. tion);.thus. McDonnell Douglas presunlP.' 'challenged actlon, (and has thus rebutted 

tio~ places upon .defendantburden of pro- " any legal presumptioo of .fntentional dis· 

ducing explanation to rebut prima facie 'crimination arising from', plaintiffs prima 

case, i.e.;: burd,!o of "producing evidence" . facie. case) can' invol~e no credibility assess' 
 "', 
that adverse 'e,mploy'rnent actions;were tak-. ment, for Iiurdeo-of·production· deterTniDa- . 

· en for legitimate; nondiscriminatory. rea-' tion '·necessarily. precedes credibility-assess
'.son. Civil Rights :Act of 1964",§ 703(a)(1), mimt'stage.,C\viIRights :Act~of 1964, 'L 

42 U.S.C.:A. § 2000e-2(a)(1). ,. § ,703(a)(l), 42, U.S.C.:A. § 2000e:-2(a)(1).. 
. See publication Words and Phrases' .... ' . . .', ,... .. 

" 'for other judicial consttUaions. and; 6. Civil RightS *"'378' ".,.- -"', ... . 
'defirutioils. . .... . , " ' ','Unde~ McDo~neu iiouUl~'~cheme'ap-
3 .. Civil Rights .g;.378 plicable to Title; VII discriininatory treat. 

" ··.Under,McDonnelfDouglasschemeap-· ment cases~ oouitinilst'award judgb}ent to
to . Title VII'discriin.iiuitory treat- plaintiff as inatter of law at cloSe of defen

ment. cases, attar plaiDiiff establishes Pri· ,dant's eaSe if, \In eviden~:pi'e~enti!d, any 
rna facie c8se of'discrimination, deferida.!lt rational person . wouJd have·.tO find exis

. must c1~arli set forth .. through in,troduc- "te!lce (If facts constituting prima facie' case 
lion of admissible evidence, reasonS'for its ,of discrimination, 'and defendant hasfa!led' 
~tiODS which, if believed by' trier of·. fa~ to introduce evidence: wliiC;h" taken'as true, ' 
would supPort finding that ~wful dis~ woulllpe~t '~nclusion ,that, there was 

"". 
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-; • ,. 0 • ' for adve~e ae- ment practiCes unless ~~propnate fll~<~Z: .
nondiscnrmnato~ reason... 'f 'Ied to'· "determmes according to proper:.~..lIl 
tion; however, if, defendan~'has 1·· .~:. . edr 's that e:nployer has unlatt>#.·'''-r:....·;' 

. 'ts burden and reasonab e IDlDWI 
SUStain .• I " . . nderance' 
could differ ~ ~ whether prepo. f',e 
iJf evidence es~bIishes facts of p~a ru:
ClI8~' th~n q,uestion ~f fact ~: .::al~, " 
which.trier ~f. fact .WlI~beA~of p i964, 
answer. Civil RIgh.,. ( )(1). 

.' §703(a)(1): 42Y,S,C,A. § 2000~h . 

'er plaint,iff, haS proven that ~efend~nt 
..t:entionally. disc.~a~d.agamsthun~r, 
cause of hIS z;ace.· Civil Rights Act of 19 , 
§ 703(a)(1), 42 U.S.C.A.. § 2000e-2(a)(1). 
8. CiVil Rights' $0378' 
. ", Rejectionof'legitimate,nondiscrimina-. 
tory reasons for challenged . employment 

ure , ., '''''1 .,,..., . 
crlniinated;nothing. in law perniits, ~ 
tuti· for requiied l finding that emplo,er..ing 

ti was product of unlaWful discriDi~ .
~:n~nthe much' different (and much.~ 
flDding t)1at employer's eXplanatio!l;,~t~ .' 
action was riot·believable. Civil Righ~Aei, 
ofi964, § 703(a)(1)" 42 U.S.C'~"~:~" . 

. 7. Chil Rights ~378. " :.:. '.' 2(a)(1). .\ ,." ' . .';:::r"l@;, 
.' If defendant ID ,Title YII dlSc:'lDlDato- .'. .., $0141 ' .. ' .~.~~~,. 
' rytreatment case ,has succeeded ID carry-. 10. C!vII Rights, . .... . .",,,.~ 

'ing' itS burden of production regarding Ie- That elllployer's. legitimate, ,1!-9~. 
. . '. . f ., to reason proffered for ~ gitimate, 'nondiscriminatory . reason . or cnmlDa ry.. .' . . . , ..... "_0 :: 

. challenged: 'action, ,McDonn~ll' Douglas .. Ienged em~loyment action IS dlSbeli~~~~~ 
-. fra''mework with its·presumptions and bur- . fact flDder does not make ~mployer,~

' , '. d' d I' . t whom Judgment sIioUlddens, is no longer relevant; the defe~ ant s -' er an . lar agalDs ",' . ' ...""~"-", 
· "production" (whatever its' persuasive ef- ,be entered~ ma~r of . law 1l1.~~~.,~ . 

action, . proffer~ " by, employ~r~nde.r ,other prohibited .cfItenon, tha~e:plor~r~ .' 
McDonnell Douglas scheme, Wll1~rmlt . proffered reaso?1S unpersuasl~e,,:~r,J!KJm. 
trier of fact to' iDfer ultimate fact,of .'~ten- obviouSly contnv~d,; does not ~ec~s~ 
tional discriiilination, and, no :!idditional '. establish, that plain~s 'p~ffered.'.~E 

.. ' proof' of discrimination'· is required: upon of l'I!ce is correct. C,VIl Rights Act of l~, . 

sucIi rejection; 'Iiowever, rejection of defen-§ 703(a)(1), 42 ~.S.C:~ §2000e.:-~(~~~~~ 


: dant's proffered. reasons. does, not compel .' "" ... ~. ' :".""!:li"~( 

.". . judgment for plamtiff, and to ~ol~~ther-. '.' ,.: .Syllabus : .'''~'' ";o)l'.:~, 

wise disregards 'fundamenta1 pnnClple tha~ " . Petitioner ha~ay, hOl1~e ~~ployec:\,~ _ 
'presumption'does'not shift b~e~of p~f, spondent Hjc~ as ac.orrectional o~~.~ 
,and ignores repeated admorution. that Title: . and later a shift:command.er.Afte,rbemg 
,VII plaintiff at ~ll time .~ars .ultimate bur- . de~o~ and ul~m~tely·discharge~,~.. 
, d of persuasion. . Civil Rights Ac~ of. filed smt,· alleging, that these actiollS '.' 

' en .. ..... 0 . . f'L:~, " ·violation 
· 	1964, § 703(a)(1>., 42. l!.S.C.A. '. § 200 e-. bee~ taken .because 0 IWi ra~e m, oithe, 

2(a)(1);" Fed.Rules . Evid.Rule . 301".28, of, mter al~~ § 703(1i)(1) ofTitle YII'to'the 
U S C A ,'. C'lvil Rights Act of,1964. Adhenng ~'~-. 

. . . . 	 . ,.' . f d cti 
on e aild 

. 	 ,... .' $0 . anacation of the burden 0 ?ro u __;. 
.9. Civil Rights 141 ,:' . the order for the presentation of p~fJ' 

. 11. 'Civil Rights $O1~2, 377.1 ". .') .~j~!>; 

" ",Title VIJ does not .aWard'da~iei, 

. against employers ~ho cannot proY.Il.!!O!I.::

. :discriminatory r'easpn' for adverse~e!:".ploy:", 

, ment action; Iiu~ only against ,emp!~te.li! :. 

,who ire pro~ento have takenadv~~,,~, 

ployment ~~on by: ~~?~ of race,:~r :!I!1ll!~ 


ST.'MARY.'S:~ONOR CENTER 'v. moo' 
'2745. '. " Qteull3&CL ~a ,(l~).- . :\ .. ' , . 

. that was establish~ ID McDonnell Doug-. .~crurunation.. Pe~tio~e~" p~uction of. 
lasCorp"v. Green, 41!U.S. 792, 93 S.Ct -eVidence 'of nondiscnmlDatory reasons, 
1817, 36 1..Ed;2d 668 the 'District Couit· . whether. ultimately persuasive or n.ot, s~jjg:.

/ tha H'_I.~ h d . "Iished b . 	 . 
found ,t I""" a ~stau. '. y a p~ . fied the~ burden qt.production ~!ld rebut
ponderance of the eVIdence,. a pnma faCie . ted ·the presumption of intentional discrimi- .' 
case of nicial discrimination;, that petition- nation. The McDonnell Douglas frame
ers had re~uttedthat p,res~~~tion,!iY intt;o". work th~n became irrelevant, and the ~er 

.ducmg eVidence of two legl.tima~, nondis- of fact was requiredto .decide the ultimate 
crimma~~ reasons for the!!, actions; and , question;of fa~t whether Hicq had .prov
that petitioners' reasons .were preu:xtual. 
It none~eles~ held that Hlcks,had~alled tel 

.carrY his. ulti~te burden of.proVlDg.that 
the adverse actions ,!e~ racmllY'motivat
ed. In setting, aside this detennination"the 

urt f A Is h Id th t H' ks . ..,.Co ~ ppea e a IC was en.... 

en that~tition~rs,inten~ona:,Ily ~c~~ 

nated a.gam.st;~ becaus~ of his. nu: ., 

Compelling Judgment for_Hicks would dis-

e


regardthe.fundamental principle of Rule '. 

. 301.thata:'presumptio. n does:not sh'ift tlili ' 

. ' '. .burden of proof, 'and would ignore the ad- : 

. tied to Judgmentas a ma.~r of ~w ,!lnce he .' monition tliat .the Title, VII plaintiff at all 
prov.ed that all of petitioners profferecj times bears.the illtimate burden of ""rsua: 
'.' . ' . .' "._ .,.reasons were pretextual.	 pp. 274&.-2750.slon. 
Held: The trier' of. fact's rejection of (b) This Court haS no authority toim

fect) having been made, trier.of'factPro- action: CIVIl ~'~~ts§. ~;cio ~'xi~ an employer's asserted .. reasons for its lie- pose liability uPon an.employer for alleged 
,.CeedB ~ ~ecide ultimate ques90n of-whe~: - § 703(a)(1), .42, U:.. ' .: .' ,e:;~~,~~~. " . tions does not entitle' a plaintiff to judg- , . discriminatory emplo~e~t practices linless 

ment as a matter of )law. Pp. ,2746-2756. ·the·factfinder .determlDes that the employ' 
.' (a) Unde.r McDonnell Douglas, oneil "er has uilla~l1l.IY discrimiliated:~ormay' 

HICks established, bY'a preponderance of the Colirt:substitute for that reqUIred find-
the'evidence, a'prinla facie case'of discrimi- ii1g the much different and 'much'. lesser 


. nation, TeZaSDept. ofCommunity AI/airs' finding that· the enipl~yer's expl~nation of 

. v. Burdi~e, ,450 U:S. ,248,' 25?-253, .,101 its action·was. not.~lievabl~. :~Y'do~bt 

S.Ct. ~989,: 1093-94,67 ~:Ed'2d 207 a pre- created by a llictulll mBurdl~e th~t falsity. 

s~m~ti~n arose ~at pe~tio~ers uruawfully of, the. employe:'sexpl~,n~tio.n ,IS alone 

dlscnm~ted aglllns! !Urn,.IeL, at 2~;1~1 e~o~gh tosus~ a plamtiffs case,w.as 

S.C~, at 1094~ ~qUlrlllg ludgm~nt m: ~ eliminated by United S~tes Postal SertJlce , 

favor unless. petition~rs came,fo~~ V{)th. BeL Of GOvernors·v. AIkens, 460 U.S. 711, 

~n e~la~pon. thIS presumption·.pla~d . "714; 103 S.Ct :1478, 1481, 75 1..Ed.2d .403.. 

upon: petitioners the burden. of producIDg pp. 2750:'-27~.·, " .. :: ; '>i' 


:eVldence th~~ the advers~ ac~o~s.weretak- :(c) The concerns of.:the dissent 'and . 
en, for I~glti.m~te: nondiscnmm~tory rea- ,~sponde~t that this decision .will'produce, _,~. 

: sons, which, ifbel~ev~ by the t!"er offac.t, dll1,l practical consequences are uhfoun~ed.: 

..' .'" Liability may not. be.'~posed u,~; ~:;.: 'Title viIdiscriminatory-treatment:.~ .. offact's~belief .o! peti~on,ers' prOffe~' and STEVENS, JJ., Jo~ed. ",',;., 
· ployer for aIIe~ed dis.cnrrunatory.' ..~ . y, .. ' .... ':. '" " .' , ,i''''''c.i: reasons.plaCed.petitioners·1D the same POSI

•ri.. sy&bus ~nstitui';' noparto{U'. opinion re3der'~IU";~1 ~~at~c':: ~~1~8~li.Ed;' .lion as if they had remained silent in 'the 
GarY 1.. Gardner, Jefferson' City, MO,'for . of th.• Court,but has been pre~ by th~:" !:.US. • : . .';' , , : ".' ::~. face'of HickS' prima facie ,case of. racial petitioners. ..' "" ..': -PJz:ter'of ~,o~'for the ~n~m~ 0 e 	 . ~~ , 113SS.Ct-21 

w?ul.d s~ppo~ a findin,g tha~ unl~wful dis,- l'p' 2754-,.2756.. . .'" , ,_' '-' 
cnlDlDation did not ~use thell' actions . .leL~" .··.970.'F,2d 487 (CA8 1992):,reversed and 
at 254-,.255, and n:;8, 101 S.~t, at 109~, rerruinded. ':' :' ':', .>' ':. 
J095, .and n. 8. H;owever, as.IDthe case or 'SCALIA J d Ii d.'th .. , f' 

II ti' " F d R I ' Evid '301 ' ., e vere e oplDJOn 0 
a pres~p ons, see,. e : . u ~ .• '. ' the Court, iii whi~h REHNQUIST, C.J.; alid 

. the. ultimate .burde,n. of .pers~aslon re- O'CONNOR, KENNEDY, and THOMAS; 
,mamed at all times WIth H,cks, I.eL, at 253;. JJ ". ed. SO'UTER J" fil'ed' 'diss' •
[0 S C Th"~"" JOID 	 a enting

1 . t, atl09~1094. evuurt of ~P- ,0 inion'in which wHITE 'BLACKMUN' 
.peals erred when It concluded that the trier, P., ..', ., ' . 

. ~ , 

,c, 

. ",'

,', 
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CharlesR: Oldliam, St. U:;~ill, ,MO, for to correctionaf.officer for' his 
respondent. " , " ensure that' his subordinateS entered 

' 

',' 

• 

_ 

order 

" Edvf~ C, DuMont, Washington, DC, for, use of a St.' Mary's :vehicle into the officii! " 
U.,S: 'and' E.E.O.C:, as amici curiae, by ape- lo,g ,book on, Maf!:h }9, 1984., FinaIl:Yt~' 
~lleave of the Court.' " '.)'~e7;1984"he_~dill~hargedfor~

" " ' enmg Powell durmg,an exchange,ofheatAid, .. 
,Justice SCALI,A delivered the opinion of wonis. on April 19:, >, ,""~:jlii~ 

the Court. '-' ; . . \ ,ReSpondent broughtthill suit in the'U~ 
, We, ,granted ',certiorari to deteimirie, ed: States, District Court for the, Eastei\t " ' 

i<hether, in a, suit against an employer al- DiStrict of, Missouri, alleging'that petiticli!:' 
,-Ieging intenti,oDal racial discrijnination iIi: er St. Mary's ~olated '§703(a){l)of 'Title 
"Violation of § 703(a)(1) of Title VII o(the VII of ,the 'Ci~l 'Rights Act ofl9s4,~'42'. 
Ci~l Rights Act of , 19M, 78 stat 255,,42 U.S.C.~ 2000e-2(a)(I); and that petition~ 
U.S.C. § 2000e;-2(a){1), the, trier of fact's Long VIOlated Rev.Stat. §1979,42 U.s.C:: 
rejection of 'the 'employei-'ii asserted' rea-. § 1983, by demotirig ,and then dischargmg' 
sons for its aCtions 'mandates a finding for him llecause ~f hiS race; After a full beUdi ' 
the plai,ntiff. "trial, the District Court found fqrpetitiilD-"" 

, ,/", ' ,er8:. 756 F.Supp. 1244 (E.D.Mo.I991).:i,'~ 
, ,,'"'I, ' , ' ' Uruted StateS Court of Appeals fOr the 

..,:, Petitioner St. . Mary's Honor Center (St. Eighth Circuit reversed and ~rn&nded.Ji~O 
Mary's).is a halfWay hoillleoperated by. the F.2d 487 (1992), and we granted certio~ 
Missouri Department 'of Corrections and 506 U.S. -,-'-, ,113 S.Ct. 954; 122 L. 

:.Human Resources (MDCHR). ,Respondent' 111 (1993). , 
Mel'liil' Hicks; a black man, was hired as a ' 

, Correctional officer' at St. Mary;s iii August.. " .,II " 
'19J8'and'was promoted to shift command- , [1J SeCtion 703(a){1) of Title VI{;ltli~ 

"", er, one of six supernsory positions, in' Feb- " ci~i Rights'Act of 1964 pro~des;iIi;~e; 
iuary 1980. • .' ' , vant" part: ~ ",: :";~~'ir:;j~~" 

~, ' In 1983 MDCHR cOnduCted an inv~stiga- .'~It ~han:be',an unlawful' em'pl?}'tf~t ' 
tion of ~e 'administrati(ln ,of St. Mary's,' practice for ~n employer- ,hi";;ii~!V 

, which resulted in extensive supernsory, " ..(1): .. to ~c~ar~e any in?i~dllll:!.~~, 
changes in}anuary ,1984; Responiient re-' "other:wtSe. tp dillcrmunate agamst"any',1lIj , 
tainedhis Position~but John Powell became;, dMdual 'withrespeet'ti:! his, com~ 
the new chief of cuStody (respOndellt's il}l- - tion,termil, conditions,' or privileges,.!,~, 
mediate supernsor) and' petitioner Steve ". employment, because'of such individ.!!:l's 

Long' .'the new .. superjntenqent. Prio.!' to' ,race...." 42 U.S.C,. § 2000e:-2(a)·Xjt~~ 

thes.e pafsonnel changes, respondent ~ad Withth~ g~aI of "progressively .,:h~, 

enjoyed' 'a satisf!l-c1Alry employment reCord, en[ing]the jnquiry in,tO the elusive,faetWil '" ' 

but soon thereafter became the subject :of 'question of intentional dillcriniinatioo;"J'~ 

repeatAid, andiilereasingly 'severe, dillelplin- (18 Dept. 0/ Community ",A 

ary actioris, He was suspended for five' dine, 450 U.S. 248, 255, n. 8, 


, days' for ~olatiorui' of;institutionaf rules by ,1094, n. 8, 67 L.Ed.2d 207 (1981), 
, hi:s subordinateS, on' March 3;' 1984, He ,ion in McDon'1UllliJougl(18 Corp. 

received a hitter of 'reprimand for 'alleged' '4q U.S, 792, 93 S.Ct. lsi7; 36L.~,~, 
. failure 'tp conduct an, adequate inviistiga- ~ (1~3), established ali" allocation ,of 
tion of a brawl between inmates that QC- den of prodilction and an 
cUrreQ duriDg'"his shift on March 21. .. He.presentation' of proof in'·Titie ,VIi" 
Was'later demoted from, shift commander riatory,treatmimt cases.' 

, discrimination element of respondeiit's<§I; The Cow:! of Appeals held that ihe ~ful. 
", .... 

'-.\ 

, \, 

, 	 '.... ,,~ " 

\' ST. MARY'S HONOR CENTER .v. HICKS 21tJ7 
,ate .. il3 8.CL %742 (19'!I3) 

."' such,a 'ca.se,w'e.!laid, !}lust' firSt esiabliSh, 'Douglas pres~mption shifts theb~en of, 
by!l- preponderance f?f the e~dence, a'''pri- produelion, to the:defendant, ....[tjh~ ulti~ , 
rna facie", cas~, ~f racial iliserirniJlation.,' mate burden of persuadingtJie trier of fact ' 

'Burdine, supra" at 252-253, ,101 S,Ct., at ,t,hat the, d~fen~t intentionally dillciimi-' 
,,1093-1094: :"Petitioners do notchalle,!lge ria~ -against"the p!aintiffremi!ins ',at all 


the :qistrict (:'.curt's fmding thatrespondeIit tirne.s,with:the plaintiff," id. .. at 253, '101, 

satisfied the minimal requirel}len~ of' such S.Ct., at 1093. In.this regard it operates 

a pi'irna facie case, (!let 'outin,McDonnell li)ce'aIl presumptions;aa described in Rule' 


v 	'Douglas, ,supid,at 802, 93'S.Ct. at 1824-' 301 of the Federal Rules of'~dence:: , : 

i825) ,by_p~vmg.(I) tJuitheis.bljl~~, ~2) ,J 'fIn aIldci~i1acti;ns 'and ~gs 

that h~ :nas ,qualifieq for ,the position of "not' otherwise' pro~ded for, by 'Act of 

shift commander, (3) that he was demoted 'Co ' ' ,', ' ' 


that"' .tj , d ultiJruiteidiS- .. ngress',or:by, these rules, a presump
.from , ,POSI on an '.. ,y.;, ..,:,tion'imposes on, the party against whom 
charged, and (4} that the position, remamed ''t,' ,; directed tJi burd " f' . , ~ • 
open ilnd, wwiultirnately filledbYll white ',I IS, ,'. e en 0 ·gomg ,or- . 

'n. 756 F.Su . at 1249-1250. ,"" ,w:u:d 'li1~ e~denceto rebut,o; meet the, 
ma ',', ' ,¥P '.' " ,', 'd' "presumption, 'but does not shift to such 

, [2,3] ,Under .the,' McDonnell Douglas party the burden of proof in the sense of 

scheme" '![e]stablilih~ent of the prinui facie the risk of nonpersuasion, which remains 


,ease in effect crea:tes,a preilumptionthat, throughout the ,trial upon the 'party on 

the, employer unIaw,:ully ,~riminate? ':W'hom ifwas originally Cast.':":,!1 .. 

agamst the employee. ,Buniane, supra", ',r" :'",''' .","':: ,," !""';' ,<:,l ,-:,,', :'," " 

at 254,.10t"S.Ct., afl094, To establish a ":{~]' ~pondent dOes Ilotchallenge,the 

~'presuniption~' is, to,'say thiit, a, flilding of Dilltrict Court's, fmding th~,t, petitioners 


, the' p~cate fact ,(Jiere;theprima facie su~tained their burden' 0,1: production, by 
caSe), produces "a req~ifed cioncJtisi()n' in' introdtlcing"e~dence:, of 'two ,legitimate; 
the absence <!f'eXplanatiOn" (here, the find- nondillcrimiiiatorY reasons, for their actions: 
ing of, unlawful dillcrhnination).'1 D. Loui- tile s~verity andth'e IlCCllmulation,of'rules' 

, sel1&C. Mueller, Federal EViden~e § 67, p. ~olations ,committed bYl.'espondent.l7,56, 
. 536(1977), ThUs, the McDonnell Dougl(18 F.Supp., at 1250. Our, cases make clear, 
-presumption places uPon thedefimdant the' that ,at ihat' P<jiIitthe,shifted biirde~ of 
, ,burdeinjf producing an explanation, ,to re- produclio~ ~~ein,'ele~ant": C"H, the de:: ' 
, but theprirna facie caae-4'.e., ,the burden' "fendail~ carries ,tIilii burden, of produCtiOll; , 

of "producing: e~dence" tha,t tbeadversetliepresin!tp!.jon rais~ lly "the prima .faCie . 
employnlent' actions were taken "for a Ie- ,Case is 'rebutted," Buniine, 450 U.S., at 

, gitimate. nondillcnminatory reasol!.'" Bur- 255,,101 S.Ct."; af"~094-1095; ,and "drops· 
dine. 450 ms.• at'254;'101 S.Ct.,at 1094. from tJie',caSe,"'i,d.,at'255;n.l0,101 S.Ct:, 
"[T]he def~ndantmust clearly set forth, - at 1095,n.10:':' The:plaintiff'then h8s "the " 

,through tJie intrOduction of adDrlssible evi~ 'fun' and fair' oppoitUDity to' demonstrate," 
"dence," reaSonsfor its, aetionswhl~h, if: through presentation 'of IiiS own C8.1ie and' 
, believed bY ,the trier 0//act,wouldsupport:' t;hrQugb cross~xii.Dliriation 'of the .. defen
'a finding that unlawful discdmination wasdant's ~esses, "ithat'ihe proffered rea
not the Cause of the' ,employIDent'actiOn.' , S()IiWM not.the true 'reasordor the' employ- ' 
ld.; at ~256,a.ildn. 8, 1'01 S.Ct., at i09~ iiient deciSion;'" ici;' at '256; )01 S.Ct.; at " , 
1095,- aridn. '8:' It is important to, note, 1095" and that, race, was. :Heretairui ,that 

• however; that'6Ithough . ,the " McDonneil "ult.iIhate bui-den of persuading ,the [trier 

. c1~;;' ~'~~oner Long is the ~e ~the '~UCable' i~'~~~~~~n:"'pl~.' 
purposeful-discriminalion element of ,his Tide , ,menl claims LlDdei 42 USC. § 1983." ct. Patt.,.· 

, vn claim against "petitioner SL Maiy.. 970 " son v. McLeim Credii lhtiim, 491 u.s. 164, 186; 
F.2d ~7; 490-491 (1992). Nei!her'side chaI· 109 S,Ct; 2363. 2377-2378, lOS Wld.2d: 132 . 

, Ienges' that 'proposition. ,and' we-shall assuine (1989) (applyinaframework,to clalms under 42'" ' 
that Ih<:~ Doll8w fram,:work is fully U.5,<;, ,§ 1981), ' '",:".. , 

http:1095,n.10
http:254,.10t"S.Ct
http:Mary's).is
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'. of faCt] :that '[he]' has~ beentli~ victim of discriminilted against plaintiff on 

intentional diseriminil.tion:" lind. . siS of hiIl'race." . lind. 


The PistrictCourt,.acting.as trier of fact That' is ·,~ot~o. ' By ,producing 

in this bench trial, found that the reasons (whether ultimately Penl,uaaive 0 


. petitioners gave we~ :not the real reasonS. nondiacBminiLtory reasonS, );letitio 

. for respondent's' demotion and discharge. tained their .burden of'production; 


, . It found that respOndent WIll! the only.·su,· p~aced themselves' in a 

'pervisor discipliDed for vio;ilatioiis'commit· 'than if t1iey had'reiDained 

: ted by 'his subordinates; that' similar and [5. ii] I~ the nature ~f 

even more serious violations committed by mination that a defendant has 

.responderit's. coworkers were either' disi'e-. dEm of production (and h~ 

garded or treated more leniently; 'and that any legal-' presumption. of intentioiiaJ 

Powell manufactured the [mal verbal con· crimiJiation) can involve' no 

fro~tation in order to provoke' res!J:O!ldent sessment.' For - the 

into' threatening him. 7~6 F.Supp" at . determination necessarily' 

1~125L ':It~oneth~less hel~. th~t re- . CiedibilitY:-aSsessment stagE 

spondent ~. fa.i\ed . to carry hIS ultim!1te . /of the defendant's case 

burden.of proving'that his race was .the ··to decide. whether: an is~ue 

determining factor in petiti0llers', decisio~ , for the trier, of fact to determme. 

ffuitto demote and 'then to gismiss'him.2 does if, on'the evidence presented;' 

In short, the District Court concluded that rational person would have to fir 


__ 	 :'although [responden~] h!lS p:oven ~e e,x, tence of facts'coristituting a', 

IStence of.a 'crusade .to termmate him; .~e case, and (2) the defendant h: 

has not pro~en that tlie Cl'11:sa~e was ,?,clal. meet its. burdel10f proquction--.:.j.e:/ 


. Iy ~ rather tJian.personally motivated, Id" failed ,to introduce eviden. 

at 1252... .' OJ;. true, would perm.it the concllisio[ 

. The Co~ of Appeals set ~hiS.determina· there. was . a ilondiscriminator~<reaso 


. tio~aside on the' ground that "[o]nce [re- the, adverse .action. In 

·spondent] proved all of [petitioners'], prof- court mu~t award judgment to the 


fered reasons for the adverse employment as a matter'of law under Federal 

actions :to be pretextu8.l, [respondent] was' Civil.Procedure 5O(a)(l)(in the 


. .' eniitled to Judgment as a matter of Jaw." .' trialS) or Federal. Rule :of 

. 	 970. F.2d, at 492.. : The Court of. Appeals 52(c) (in the case o{benct 


reaso~ed: '. ' -"James & G. Hazard. CiVil Procedure' 

. uBeeause 'all' of' defendants' proffered p:a27 (3d e!l.,1985); 


'reasons": were discredited. defendantS 'Federal Evidencej,7W at 568. 
: were in a P9sition' of having offered no " feJ;ldlint has failed to 'sustain'its ....... 4ft>";;;." 

. 'legitimate reason for their' actions.' In reasonable minds. co)ild differ 
. . other words, defendants were iIi no bet- ~r a preponderance of the 

. ter position than if they .had·remained.. iishes the facts of a'prima 

silent, 'offeriiig no rebuttal to an',estair 8. question ¥ ,factdfJe!l·remain. 

'ii!ihed iDference that they had unlawfully trier of fact Will be'called upon 
. , . . ' ' 


Zo. ·'v"';otis conSiderations led il 10 this cOnclu If the firider of fact·answers
~ 

sion. i!lcluiling the fact thai two blacks salon '. Ii finds that the prima ~e case is supp""""",I1l'" 
the disciplinary reView board that recom· a preponderanCe of. the evideoce-it """,dind 
mended disciplining respondent; that, respon- . theexim:nce·of the 'presumed fact, of unIilwfIiI'· 
dent', black su'boidinates who ~y commit· discrimination and mu.St, therefore; ren~JIi.: 
ted·the vioLations were not disciplined, and 1hat verdict for the plaintiff, See Te:ws DepI..;t1/, 

, 'ihe number of black empioy.... al'SL Mary's . CommUnity Affairs v. Bunfine, 450 U.s. '2A8; 
remained constani." . 7.56 ;F.supp. 1244. 1252 . 254, and n. 7: 101 S.CL 1(iS9, 1094; and 
,(E.D.Mo.I99I).·· . 'L.Ed,2d 207. (1981);F. !ames,& G. 

0.. 	 ,. 

~.~,! 

ST; MARr·SHONORcmm.:R~: mc,KS '2749 
aee .. 113 s.a. Z74Z (1993) 

If, on. the other hand, the defen- fe~d 'reasol,lli;Will permit the trier of fact 
dant has Bucceeded in carrying its burden . to. infer . the' Ultimate'· faCt'of iiitentional 
of: production, 'the ¥cDonnelf Douglas ¥ diScritiiliiation,4 and the . Court of:Appea,ls 
fiamework~with its presumptions .and ., • willi correct' when it noted that, upon such" !, 

burdens-,is Jio longer relevant. To .resur- '>,rejection; "[n]o additional proof of diacrimi
feet . it later, after the trier of fact has nation is' reqiiirtid," 970' F.2d/at 493 (ern

e: determined tl)at what was. "p~uced"~; pltasu\Oadded): But the Court of Appeals" 

meet ~e b~en of production IS not.cre~"· holding that rejection of the 'defendant's. 


~es III the face of our, holding. m proffered reasons cfi'm.pela judgment· for 

that to rebu~ .. the· presumption the. PJ8in~'. disregards . the fundamental 


"(tjhe ~ef~ndant need not ~rsuadet!le, prinCiple of'RUle 30t'that a presumption 

court that It was actually· motivated by the, d ' .' burd' . f d 

. toffered reasons." 450' U.S., at 254, 101 . oes not 8.h.ift !he en, ~f; P.roo, an . 

~.Ct. 'at .1094. The p,resumption,. ti8vlng 'I~Ores our. ~~ated adm~mtion that .the 

fulfilled its role of forcing thedeferidaiitto, ,.~tl~ VII plamtiff at all ~e~,~ the. 


e forWard with some respotllle simply." . Ultimate bUrden of persUll8~n.See,.e!g.,
:ps out of the pictUre. ld., a.t 205, lor' United StatesSu:~ Postal Servi.,ce Bd: of 

'S.Ct., at'109~1095.. The'defendarifs "pro-. GavernO'fS v:'Aikens,';460, U.S.' 711,. 716, 


(w~tever itS pe!'lluaaive' effect) 1~3. S.Ct. 14':8,' 1482. 75 L.Ed.2d 403 (1983). 

havlngbeen iriade" the ,trier of'fact iiro:(C!ting~urd'1l(J~ supra, at 256, 10~, S.Ct:. at 


decide . the . 'ultilruite . question: 1095); Patter90n v:: McLean qredtt Unum,' 

" whether piaffitiff has proven:"truJ.t the de- 491 U.S. 164; 187, 109 S,Ct. '2363, 2378, 105 


fendant'intentionally discrimimited.against·., L;E:.d.~d .132 .. (1989); ,Price. Waterhouse. v.' 

[him]" because of hill race,. id.. at 253, 101 HopkIns" 490U.S. 228.245-246, 109 S,C7 

S.Ct.,·at 1093. The factfmder's.disbeliefof ·1775, .l788,l04.L.Ed.2d 268 (1989) (plurail· 

thereaso~B putforw~ 'bythedefendant ty 'opinion:of Brennan; J .• joined by Mar

(particularly if disbelief is accompanied bY sh;lll;BLACKMUN, and ~TEVENS, JJ.); 


· 'a" suspicion of mendacity) may, tOgether id.,. at 2~,· 109 S.Ct;;, at'· 1795-1796 
with the elements of the prima 'facie case; (WHITE. J., 'cimcuiringin judgment); id., 
,suffice, to' Bhowinten~onaldiaclimination:, at:270, 1~ S:Ci, at 1801' (O'CONNOR, J:, 

rejection of .the defendant's ·prof". cOncurring' injudgment); . id., at 286-288, 

·Proccdure·§'7.9. ;:, (3ded. 1985); ID:;'~~~';"~~;';;s::;;;~ "Th~ adi~d;;';; 

'Louisell & C.·MueUer.Fedenii EVidence § 70 • ." .then knows thaI its failure to hi!rnduce evidenCe 


. pp. 568-569 (1m). Thus;-the effect oUailing 10' C of a non.diScriminatory· reason will CaUse judg. 

prOduce --:ide""" 10 rebut !he McDonneJJ Dou8- inent to gO apinst It.un/.u.r th~ plaintiffs prima' 


/' -las Co:p.v. Gr"...; 411 U.s. 792, 93 S.CL IS17, 36 \ facie cas<i is held 10 be iMilequale'in Jawor fails 

. LEd.2d 66B (1973), pteSu:mplio'! is notfelt until .. .10 convince the. factfin4er, It· is tbis pracli<;al 

the priri>a facie Case·has been established, either .ccercion which ""uses the McDonnell' Douglas 


, as a maner of I3w (because 'the plaintiffs facts.. "presumptlon 10 function as a'means of ~arrang. 

Ore unconteslcd>:or by the factfinder's ·detemii.c 

, :ing the p""",ntalion of Ovidence; Wairo,;:v. Fort 

nation that the plainilff's fiICIS are supported by .:Worth Bank ,flT......4,487 U.s. 977; 986, lOS S.C .. 

p~nderance .of the md!'ll=.· It is. thus .277!,;2?~,JOL~Ed.2d ~?:7 .(1,98S). ,_, ~.: , 

Lei:hnically.accurate to describe. the sequenCe'as ' ..... ,........ ,::'. '" ..:':"~':'" ..:, .'. 
we diil in iJurdbIt "FIrSt, the: pl.aiil.tiff has the> 4:'COnUiirY io'·'the' dISsent's> c:oiifusi';n,prOd~ciIljF 

. burden of pnmrig by the preponderance. of the· ...8nitlysi5. /iost,: al 2761-2762, there' is·nothi.ng· 
md"""", a priii"dacie case of.discrimiDation..· ' whatever ~ni between tbi$. statemeDl ',' 
Second. if thepiailmff su=eds in ProVJn.g the· , at.d. our' iat..r StatementS tl!at (1) the plaintiff 
piima facie case, the burden :iliifts to the delen· 'must shaw "boIhthat the reaSOn was false. anJ . 
dant to 'ariicula1e some Ie;lti:m.ate, oondiscrimi· . that discrimiruition was·the reaheason; 'infm, • 
!"Itory reason. for the employee'srejOction:" at ,2752, anif (2). "it· is not enoup ,.' ,to ·dis· 
450 U.s., 81252-253,101 S.CL,·'!t 1093 (internal, believe' the employer: infm, at· 2754.: Everi . 
quotation omitllid) •. As a practical matter; hoW: though (as we say h ....) ~ection of the defen· 
ever, and in the real-life seqUenCe ,!f a'tri.al; the .dant·sproffered' reaSoM' ~. enoui!h'IIIl' law. to 
defendant luis the "burden" not when the plain• .- . Sustain a finding' of discrimination, .tJiere mUSt . 
tiffs prima f~e ""':" is ~ but 'as soon'as' be a finding", discrim~titm. • .' .. 

.~~ . 

..... 
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" 109,!,.Ct .• ,atl8O!t-1810 (KENNEDY. 1..970 P,2d 487, 492-493 (<?A8 
_ joined by THE CHIEF JUSTICE and SCA· , below) (finding of pretext man<la+o. 

, LIA,J.• 'dissenting);',CooPer'v. Federal Re· of illegal discrimination). cert. 
'. 	 serve, Bank oj Richmond, 467 ~iJ.S: 867;' U.S. ,-. 113 S·Ct. 954. 122 

875,104 S.Ct. .2794. 2799."81"L.Ed.2d 718 , (1993); 1!t!1 v. ,BOard pj,Ed. 
(1984);' cf, Wards ,Cove Packing Co" Inc.""Joint' Vocatianal School DU 
v. AtOnio, 490 U:S.642. 659-660, i09 S.et:, , 315. 320 (CA6) ,(same)~ tert. 
2115, 2125-2126, 104, L.Ed.2d 733 (1989);' U.S. 924, 108 'S.Ct. '285,98 

,iii., at 668, 109 S.Ct:" at 2130 (STEVENS, (1987);' King :v: PalmeT, 250 ,U.S,ApD.D~"!;· 
,--,.J., dissenting); ,Watson v. Fori'-Worth 257,260, 778F.2d 878.:881"(1985) 

, Bank:&_Trust, 487 U;S.:977, 986, 108 S.Ct.: . lJiI.ffy v. Wheeling Pittsbu'rgh Steel 
2777, 2784. i01 'L.Ed.2d' 827 .(1988);. "738, F.2d '1393. 1395-1396, 

" cert. denied, 469 U.S; 1087. 
'.' III ' 83 L;Ed.2d 702(1984); LOpez v. ,Met""""!;:' 

, ,Only' one ;ooanrlllar,with our case.:law. ta'fl Life Ins: Co., 930 f·2d 157; 
': will'be upset by, the dissent;s alarUm that (same) (~ictum), _cert, de~i!ld, 

" 
" :, 	 we ariltoday setttng 'aside '''settl~d prece- -,-, 112 S.Ct. 228',116 L.1!:d.2d 

df<lnt," pos~ 'al 2757. "two decades o(stable, Caban-Wheeler,v. Elsea, 904, 
law.in this Court," past, at 2757, ,us. frame- " 1554 ,(CAll ,1990),' (same)' 
work carefully ci:afted'in precedents as old' Thornbrough v. Columbus &' 
as 20 years,",post, at 2764, whlch "Con: ,R:Co.• : 760 F.2d 633,,639-640,: 
gregS is [aware]" of and has implicitly ap- - (CA51985):(s~m,e)~dictum).: We 

.proved,'post, at 2766." Panic will certainly __ answer, the dissent s accusatioos 
, n.ot brea,(out ani"ilng the 'coUrts of appeals: ~y examinin~ our eases; ~ut a~ th 
whose divergent Views concerning' the na- ,IS wo~noting the, utter l~plau 
ture 'of the 'supposedly "stable Ia.w in ,this, we would eve" have, held w'lat 

Court" are precisely wh3t pl'Omptedus, to say:~' we held: ' , .., 
take this case-:-1I divergence in which the As we have described, Title VJI 
dissent's v~fSion' of ','settled precedent" , itunlawfu.1'~for an employer ,:,:. 
'cannot re~tely be,considered the "prevail- refuse to hrre or to discharge'~ 

ingview." Compare,;e.g., ,EEOC v. FlMh·, aI, orotheiWise to discriminate 

er ,Co.• 986 F,2d 1312, 1321 (CA1(iI992)~ individual.With respect to his ctlmpeosaii(jli;.;:.t~ 

(ffuding of pretext do'es.'not Inanlil!te find:, termS, conditions.,or privileges of eJ 


mg of iIlegaldiscrirniDati6n); Galbmith v, 'ment, bE=use,oi; such, individ .. ,,),.. 

, ' NoitJie'rn Telecom;' Inc..' 944 F,2d 275, 28z:. 'color, :religion, sex, or, national 

, 283 (CA6 .1991) (same)' (opinion oj Boggs,: U.S,C; § 2OO0e'-2(a)(i)." Here (in -.,,_','1.1.>:.7-':.' 


, ,.' J.). celt.: dellied,503 U.S ..-'-; ,112 S,Ct. ", text 6f the .now.permissible jury 
1497. 117 L.Ed.2d 637,(1992);. 944F,2d, it, Title VII causes' of action) is, 

'283 (same) (opinion 'of ,Guy, J:. e,Oncumng diSsent asSerts, we hav'e 'held to be a 
in result);Samue18, v: Raytheon Cory:, ,assessment of liability for violation or ,tnlS 

934 F.2d 388, 392 (CA1i991) (same); Hold· law:' Assume th&t 40%01 
er:i>. CitY.oj Raleigh. -867 F.2d 823, 827- ',' force ~ memberS of aparticular 
828 (CA4 1989) (same); Benzies v.IIIinois ',group, ,a group which oomprlses'nnIV:lln>, 

- ,Dept. ojMental H,ealth and Develo'pm~- of the relevant labor ,market. 
tal Disabilities, 810,F.2d 146; 148 (CA.7) , cant, 'who is a member of· tI1Si j 
(same) (dictum). cert' i1eruedj 483 U.S.' plies for an opening for which he 

",1006,107 S.Ct. 3231, 97L.Ed.2d 737 (1987); .mallyqualified;,bui is'rejeetedby 
Clar" v. Huntsville CityBd. oj Ed.; ,717:officer of that silme minority g_,.,2:r~':),.. 
F,~ 525, 529 (CAP 1988) (same) (dictum ). the search to fill the opeIiing
with' Hicks v. St. Marri~, Hono/' Center, 'Tlie, rejected applil;8nt files suit for" 

~.' 

'i' 

,ST. MARY'S'HOl"iOR(:ENTERv.,mcx:s "2751 
, ate •.-,l3.'s,a; %742 (1m) ", ' 

,'diScrimination, unde~TItle ,viI. an~ ,bef6re ~funlawful,dis~ti0I?-',~e much differ
'the suit comes !n~, the snper'VlSOr,who ent,(atid'mnchlesser)fi!lding tI1St the em- , 
conduc~thecompany'shiring, is: fired:: ployer's, exp~ti6n of'its action was'not 
Under McDonnell'Douglas, the, plaintiff ,believable. The ' dissent's positiol! amoimts 
has a prima 'facie case, see.4p U.s" at 802, .to precisely this, unless.what ill required to' 
gS s:~,a: .1824; . lind "und~r~e dissent's establish'the McDOnnell Douglas prima fa·" 
interPretation of our law not'only must the cie case is a degree of proof so hightl1St'jt 

, compliny come foj'wari! with some explana· would, in absence ofrebuttai;.' reqUire a 

. . fo~ ther:efus!ll to hire (whfch it will direCted verdict for the' plaintif«for in that 


. .._, to try to confirm out, of the mouth,of. .case proving. the employer's rebuttal noll'
" ',its noW antagonistic former employee);: but· credible would leave the piaintiffs directed~ 

.the jury most-be. ins~~ 'that, if,they ,verdict Cil!!e in'pJacl!, and compel a judg~ . 
(md that explanation to, ~',InCO~ct, they' ment in his favor)~ . Quite obviously,how· 

,:'m~st assess damages .a~tJ;he company.,' ever,' whit 'is required to establisp the 
, IlIhet/J.e~ Of' not. ",:ey ~ll.n:e;~ ~ompany· ,McD~neli. DouglM prima. .facie·ease is 

u>09 gullt~ oj rocIa,1 d~cnmlnation: .Tl].e. iiifmitelylesa' than what Ii 'directed. verdict 
disproportionate mmo!,!ty, makeup, of t?e deinandS. The dissen£ is thus hift 'with a ~ 
company's workJorce and th,efaet t!tat~ts , pOsition'that hiLs no support in thestatute' 

.hiring officer 'was of'the same mmonty ." port'" ..,th , ... f'th' 'tte" 
, , 'th' I "tiff will be ' . f no sup m e reasou 0 . e ma r, no 

group,as',e pam , u-reevant" suppo'rtin~ holding'ofthis'Court(tI1Stis
because the plaintiffs, case can be proved' , . . y, . " , . 
. "indirectly. by shoWing: that· the employeT's" not e~en con~nded),a~d suppo~ if"a7all, 
proffered 'explanation is, unworthy, of cre-. onl,y In.tiledi~ of~lsCo~s oPlru?OS: 
dence.'~ 6 SurelY,nothing short of inescap-' ~~ IS to ,thos,e tf.at:we,now,turn-Qegrud~' 
able.prior holdings (the disSent ,does not m~ly, I,Imce ,we t:liink, it generally ~desll'
pretel}d there: are' any) should' make 'one,- aJ)I~, where, h~ldings, of th,e ,Cou~ are, not 

aSsume tI1St this_is' the law'we have creat-: at ,ISsue, to dissect the~ sentences of the 


.' ed, . ,- :' lJ.rute4States Reports as though they were 

, 	 ' the United States Code ' '" -". "! 

[9] We have,no authority to impose lia-' ,.,' " , ,,;',' ," ,;., . ',', ' 
bility upon an employer for alleged discrim·' : ',The ,principal case. on which ,the' ,dissent' 
inatory ,elllployIDent, Practices unless an:ap,' relieS is Burdine.,' While, there' a.re,~ome 

'propnate, factfinderdeterm.i,ne~,according st!Lteme~ts .intpat,<1p!IDon .tI1St}~uld l!e 
to proper procedures. that the. employer, . reIId.'to !,Iupport,the dissent s pqsltion,all 
Iwa u1flawjUlly ~~cnmi1Ulte?- "We may; b~t. on~ o~ them. b~a meaning,consistent 
ae!:Qrding ,to traditional practi,ce,establish ''\1II1~,our,mterpretation,andthe one excep
certain moQes andorderi! of pl'OOfiinclud· tion is simplyincompatjble with otiler Ian· 
mg,an initiai rebuttable presumption of the guage iii the ease .. ' Burdine describes' the' . 
sari we ,described earlier, in ,this opinion.. situation tI1St obtains after"the: employer,: 
which we believe McDonnllll.DouglMrep:-' ,has .metits burden,'of addllcing,a nondis
resents, But nothing in law would.'permi,t criminatory reason' ,8l! ,follows: ,:.~"Ptird" 

_ us to supstitute:{or the "req1ilied .' fll1ding, shoul4 the defendant carry th!sbUnien" the 
that the employer's action. Was'. the product, plaintiff muiit then.luive an opportunity to, 

5.. Th~'d1.senl ~no re;p;,nse't~ ~ lno:atall~rf~r u:.,',;.,ke of ~eric,;nbusi~~'~, 
unrealistic) 'hyPothetical, except ;to assert: that, ;hope' it is. Bu, 'more ftmdamentally, ibc ,dIs-_' 

"surely,the "!,,ployer must hay" "personncln:c- ,:,sent's response misses the poiilL Eveni! such 
ords" to which it can resort. 10 demonstrate the ~personncl records" do <xiS!, 'it ,is a mockery of' 
r",:",n,for t!>e failure to bite. Tbe.notion. that, . justice 10 I\aY that if the jury believes thereasori 

,every ';,easonable employer keeps: "personnel,,, ,they set forth,is probably'north. "true' nne, all 
,records ,?n people who ,never, became person-, the otheT utterly' compelling evidence that dis

/ . ne!, ~o,,?Dg why, they did npt become, person· , ' ciim.iruition was Mt the reaSon wiU then be 
, .nel (L":, mwhal respects all ,other P"?pie wh? '. ioci:Iuded from the 'JUry's consideration. 


were hired.were ~r)~ to US ~y fan· ' , -' ~ , ' ' 


,~ 	 ... ; 
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http:810,F.2d
http:L.1!:d.2d
http:2799."81"L.Ed.2d
http:109,!,.Ct


, 

" ST.MARV'8 HONO~CENTER'v;.mCKS .27.5a'~
113 !i!UPREMECOtJR'f REPORTER 0"81113.&0. 2742 (1993) 	 , 

" 

,', " 
I ' 
,ater, , t 

now mus 

true 

-
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e "truere 
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mote rea59nah1.. 

next. sentence 

been 'the victim of i"tentional:d.iscri.; .... 
persuadi,!lg,:Jhe 

explllDation is unworthy of credence;:IS!ji 
.McDonnell DouglaS, 411 U.S:, at ~ 

lbid.- We iilu 

411 U.s., at 807. 93 S.Ct.. ai 1827. 

' 

, . "', 

'reallon. 

fw,tory 

"The 

th 

2752 ,. ..,- . 
'.... -..,.. .' . '. " , seif and in ,our later 'cilse-law--:ro~encing . these inOOnsis~ncies, we,think that the diepr:ov~by, a pr:eponderan~ of. the evidence the employer '''c1early~et,forth'! 

:with the"very citation ohuthority,Burdin8' tumatiS~ue liere must be regarded as an 
.. that. the legi!fu!ate reasons offered by the ' sons"id.', at 255" 101 S.a:, at 

~ses to support the pr'9position::,M~~ inadvertence, to the exten.t that it descnoos defendarit we,re noUts true' reasons, ,but the pJaIDtiff a "full and fair" ,nell, IJouula.!'does 1I(!t Say. ,at-the, cited disproof of the' defends,nt'srea80n" asa)vere a pretext for. discrimination." 450portunit}.., ' , 
'pages 0: ,e~here, that 'a~ the plaintiff totally ind~Pendent, rather t.Iiim an'auxilia-U.S., .l!t 253,'101 ,s.m.:, at 1093. The dis- f"

sent'takes this to that if th . Iai tiff A e~ s.entences 	 , ,need do 18 dispro~ the e~ployer's asse~ry, means of~ving wlIawfu) intent.';·. ' mellD, e p n ........... . laintiff] 
 In fact, It says Just the opposite: . , , , " ,.' -, , , proves the asserted reason to be false" the :L ~:.e p 
"[O]nthe retrial l'eSpondent must be given . :, In S11lIl, our' interpretation of Burdine,plaintiff wins., But a ,reason cannot be ,turuty ,to de1ll.ons~te that 

, a fuJI and fair opportunity to demonstrate, .' creates difficulty. with . one sentence;" the , : proved' to be "a pretext for dillcrimina' reason was' not. t?,ec 

competent evi~nce that the preSunip"~n~s int;erpretatio" ,~usea' manypor, tion" unless it is' shown both that the employme~t decillion. 
,~aIid. reasons for; his' rejection WI1re. tions of the opinion to bitincompreheIis,ible ' reason was false, and, that 'discrimination "mer~e~ ,WIth the 

,injacta i;~~lor a racially dillcrimi7, 9r, deceptive.' But'i1\'hstever doub(Bur-,..• was ..the real reason; -Burdine '!dater allu~ s,uading. the court that 
,sions to proving ~r demonstratfu.g simply decision. 41.1 U.S." at, 805, 9~._ dine migh~hsve,created was eliminated by 

S.Ct-, at 1826 (emphasIS, a4ded): ': : 'We, ... ' AikimS., !There,we .said, in . language that .. "pretext,'" e.g.!·ili;, at 25l3' 101 S.Ct., at',', a~ ~6, .1~~ S.Ct:, ,at 1095.. 

'1096, are reasonably understood to refer to takes this ,merger' 
 , insIst, ths:, respond~nt ~der§ 703(aX1) c8.nit~t'leasonablybe mishlen, that '''the' 

must be gwen duJl and flW' Ppportunity to ultimate question '[is] diSCriJnfuation -~lthe prevjously described pretext i.e. "pre. mate bur4en of pe 
text for diserimination." , ." 'she hai ~n_1;h~, Victimof 	 demonstrste by-competent eVldence, that " WI US t!714' 103 S Ct. t1481' 

, kateIIeT the: stated reasons for kill rejec, non. ' -".. .., a" ., a •B rd' ' . : 	 criinination" is replaced by the 
,~ ,ne also I!llYs the,t when the employ- 'd f "de ';wn;.ike,decision was in reality raciallY' ~nce the def~ridant "r:espon~to the'plain

erhas met its burdenofproduetion,"the "en 0 . mons. remiseli" Iii at 805, n. 18 93 S.Ct. at "tiff's, proof. by, offenng eVl~ence of, the, 
faetual inq1:!irY proceeds to ~ new level of reason ,was not, '. i825, n.' 18 (e~phasiS added( The. s~t&reason for the plamtiff's rejection,the fact- ' 
spe\!ificity.': ' Iii, at 255,.101 S;Ct., at 1095: employme~t dec~19n. ~tinquestion also, contrsdicts Bu;~, ~der must then deeide"not (as ,the dis- ", ' 
The dissent takes' this to, mean that the ,- a me~er m which th~littJe fish .' dine's repeated assurance (iDdeed, its hold- sent ';Would have it) ,!",lietlier t1iat evjdence 
factuaL inquiry reduces .to :whether the em" th~ ?Ig,~ne.Sure.1Y 'a "ing) regardi,lig the.burde:n of persuasion: '_ is cre$'b.1e, but "wpetlier the rejection was ' 
pI9yer;s asserted reason is true or false-:.;.if,' reading IS that'provmg the a~~ln.._,.I" 

, 
,, u1tiIDii.te burden' of, persuading the .,discrimfuatoryviitlliii ,the riieamng of Title 

,false, the defendant loses. B.ut the "new ' s?n false,~omesp~ of ,trier of fact that the defendant intenlii9naI-', yU." ''II!..; at' 7.14-715, 103 S;Ct., at 1481: . 
, Jerel of specificjty'" may·,.also (lis-we be- 'slder:ably asslSts)t,he gre,ater Iy discriminated agaiitst the plaintiff Fe-' , At that stage, we said, n(t]lie District Court ' 

. Ii~ye) ref!!!"'ttl the fact that the inquiry now" prov,mg. t¥t t;hereal'reason was mains:at'all time~ with the plaintiff." 450',was .. : in apositi~" 'tOdeeide the'ultimate' 

.. turns £rom the few generaliZed factors that '.al discruIllnatio". " U.S., at 253, 101 S.Ct.,at 1093. "The plain·' iactual'js'sue in the case .. 'wliich is "~heth· , 
'( . estab,lish a prima facie 'ease to the specific FiD8liy;-in the 	 ,tiff ~tsinsithe'burien ofpersuaSion." ld:, er the'd~fendantintenti~naIly c&crimuu.ted 

,proofs arid'rebuttals of discriminatory, m~ . s,aY8:' "[The plaintiffYmay suCceed: / 'Il;t 256, 101S.Ct.! at: 1<!95.~ 'And laStI~, ~e, 2,gainst thep~iiltiff.", ii., at'715~ 103 S.Ct. 
tivation ,the parties h'ave introduced. "[i.e., in persuading the court :fhatslie stsu:,?ent.render:' ..m~xpl!~bl~ Burd~~ s at i482 (brackets ~d internal quotationInth~ n~Xt 'seritenee,Bur!tine says that expliCit reliance, m desenbmg ,the shiftirig, mai-ks' omitted). The' 'McDonnell Douglas 

_' u[p]lacing this'burden of produ,ction on the tion] 'eith,er djrectly by burdens of McDonnell.Douglas, :upon au~ , .. ", " " , -. " . . , 
., seti:in. , jJ rth 'th I" Ia ' f' methodology., was ',never mtended, to ~ 'defendant thUs' serves .;. to frame the ' court that, a ,discriminatory' rea onties . g .. ~ e "c asSIC . w .0: rigid" mechsniied' ~r ritUaliStic: ", 460 

factual isSUe with sufficient claiityso'trui~. likely motivated: the' !lmployeror presumptions we have descnbe~ earlier, m- ., . ,...'. ,'., . ',"" 
eluding VVigmore's Evidence, 450 U.~.•·at U.S.•. ,at 715, 103 ..S.Ct., at 1482 (quoting, 

/ 	 th!!.. plaintiff will have a full and fair oPPor- ,by showing thattlie 'employer's' p 
~nityto de!lionstrste 'preteXt/' : -Iii,': at 253, 254, n. 7, 255, n. 8; 101,S.Ct., at 1093- Furnco Const~tion Corp. 'II. Waters, 438, 
255-256, 101 S.Ct., at'l095> The dissent i~4, i094"nn. 7; 8. James' and HaZard's U.S, 567, 577; 98 S.Ct., 2943,::-2949, 57', 
th,ink8 thiEi ~eans that the only factuaC[93 S.Ct., at 182&-1827]." CiVil Pi:ocedure;id.; at 255, n. 8,101 S.Ct., L.Ed,2d957).. ' Rather"once the defendant .' 

,'. . iSsue remaining in the, case is,whether,the a~ with the 'dissent on this 'one:i c1'he at 1094, n. 8. Federal Rule'ofEvjdence 301;', has.responded to the plaintiff's prima facie '-. 
,employer's reason is false. Btit since ',in wordS 'bear'no other meaning but tketk·" ibiliMagWle's Evidence, Common Sense case, lithe distri,ct ooUrt has before it all the 
'our ~ew'''pretext'' :nieans "pretext for dis~ .falsity of the' elllployer's el'j>lanstiilli'"ii'" , and Common Law, ibili, 'and Thayer's.Pre- eVidence it nel!dS tOdeeide"'1l,o( (as the ' 
crimination,'" we ~ilI~ ~e sentence must' alo;w..m.ougk to. cO,mpel judgIpent .f'!!ii~~ ~ liminarY Tl'I{athreo~ Evidence, «1" at 255, dissent W9uld l!aveit)'whether d~~nd&nt's 
be understoOd asadd:ressmg the form rath- plain1;iff .. Theproblem is, that'that.dictum' , " n.l0; 101',S.Ct., at '1095, n. iO.-In light of·. resPonse is credIble"but ~whether thede-, 
e~than the substance of.:the defendant's ,contrsdictS or rendersinexplieable nii:tii.~ , 7, The dissenii~ ~ng leaves ";";/bw'de~of" , ~OnJ;.,n~ihe plai~iiff.· ; ~~ of .:.wy,'
p~uction bilr'den:, Tbe requirement that owi, other statements. both. in persuasion on the plaintiff. to be s..n,; the bur-- sis" it could be s8ld that,holdins a. Criminal 

den of persuading the fac:lflnder that the em- defendant'guilty unIeos he Comes forward ,with 
,6. The Same" is true of !JcDcmneU Douguu·s.ci,n: player's explanation is not true. BUI~ it would' a credible alibi does riot shift the ultimate bUr· 

eluding su"unary of the frameWork it created . Burdine, "pretext" JI!"'UlS' the "be beneath contempt for tliis CoUTi. iti.: UnaDi-' den' of persuasion. so long as the. Govi:rnmerit 
ear~er in the opinion, (relied upon by the dissent. post, a(2759) to the '~.,pinlon no'!ess; to play SI1!'h wonl.p",.,s h&s the burden of peTSwidJng thefactfUidu thai ' of discriminationeffect that if the plaintifUaiIs to show,"preteXt." with the conCClJ! of ~ ,the bW'den of per-' '.the. alibi}. not credible., ~ ,',.. " , 

the' cb.alle!,ged emp!0Y!"ent !!"lion "must Sfand·~ , : ,U.s:. at 804. 93 ..... , ~. 

I '" 
\' . 

.-" 
" 
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fendant m'tentionally discrimiIiated against gives' s~ial' favor to 'those, 
the plamtiff." 460 U.S., at 715, 103 S.Ct., whose evidence is disbeliev~. 
at 1482 (mtemal quotation marks omitted).' ,we must pomt out that there is no 

, "On ~e state of th.e ~rd at~e c~oseof tion for assumm~ (as tJiediSsent 'repea~:: 
the e'll1dence,the DIStrict Court m thIS case Iy does) that those employers ",h""D·.-",:.ilil1': 
should have proceeded to this s~c quell.' dence is disbelieved areperjurel'l 

.. \" tion'djrectly, just ail~district courts deCide. See ibid: (~·the emploYer who' 
'disputed questionS of fact mother civil employer's'lie";,'''found to'have 
litigati?n."', Id.,,·, at 715--716, 103: S.Ct." at evidence"; "Iies"),ppst, at 
1482. ',In conji1"TTUltion oftkis,(rather than' from lying"; "must lie"; "~UD";"';" 
m contradiction" of it),' the Court then" evidence"), 2764 'n. 13' (" 

; quotes the problematic 'Passage from Bur.· , Jies'~; "employer ~ught'm' Ii. 
dine, which says that ,the plaintiff' may' ed for, its, falsehoodS"): 2764 
carry her. burden'either directly· ":or ,mdi· party to lie'). Even if these 
~y by showmg that the,employer's prof- cases' in which an ,indiiridil 
fered ' explanation' is unworthy of, ere- sworn'assertion regarding a 
dence.'~' '460 U.S., at 716,' 103 S.Ct., at·rence, ....vas. pitted again~t 
1482. It then cha.racti!rizes that passige plailltiffs ,sworn asSertion 
as 'follows: "In short" the' district court" same· physical occurrence, 

'\ 	 must decide which ,party's explanation :~f ,beimprudenfto 6!,11 the .
the employer's motivation', it. believes." ,tion is (by.a mere 'p~. 
Ibid. .It is not enough; m' other words, to evidence) disbelieve4, ,a perjurer 
dis believe ,the employer; thefactfmder ,Anc!,m these Title VII cases, tile 
must '~believe ,the ,plamtiffs explanation, of is orciin3rily notan:'mdivid,ual b'u 
mtentional discrimiDation. ' It·is notewor- ' ny, ,which must rely upon t1iestiitiimentilf 
thy, that 'Justice BLACKbWN; althohgh - an employe~ften arelati~ely 
joiilmg the Court's opinion in Aikens, wrote", ,employee--:.as to the central facti 
iseiiarate coricUmlnce for~thesole p1,ll1lOse, central fact is not a physical oC'clirreneii; 

"of ilayingthat 'he understOOd the Court's but rather that employee's < 
" opinion to be saymg what the dissent today ,To ,say that theeompany 
" asserts; ',That concurrence was joined;only ",faith introduces suchtestimonv. 

by Justice Bren!Wl,' JiJStice Marshall, the' tl,!stifying ~mployee 
would' hav,e none .of that, bu~_~imply re-' ,')iai' and,a pe,~r ,~hen ,the 

f fused to'jom ,the Court's' opinion,coi:u:Ur~ 
~gwith,out ?p~ion' in t1ie judgment.: We" 

,-, thWk ,there IS, httle doubt what Aikens 
meant; 

" 
, , / IV, 

. (10) We'turn.' fmaIiy, to the mre prac

not believed"is nothmg short 
, ',Undoubtedly some e!llployers' 
'their employees) Will lie Iymg., 

, we, could 'readiiy, identify .' 
what an 'extraordinary not 
empt them (roni responsibility 
Jies" unless we 'enter Title 

tiCal, SOl\sequence!l ,that:' the respondents , ,for the plaintiffs!; Ti~Je VII,: is , 
'and, the dissent claim our decision tOday , of. action for perjury; ,we have 
will prod~Ce. 'What appears to'trouble the' and' crimmal remedies -for that. -, 
dissent more ·than anythillg'is that, in its'· ,sent's notion Of judgmenfrfor-Iym@ 
view. our rule is adop~"forth~ ben!!fit of 

/einployers who:have been found to haye 
J given faIse eVidence iii a court of lawt 

,whom we,,"favo[r)" by ':exempting t1iem 
from responsibility for.lies." Post; at 2762;' 

" As we shall ,e~la!n' ,our rule m rio way 

rtobe not even a fiuran'd<e~~ 
ishment for vice; when one 
strangely, selective, it is: 
f~e to lie. to its heart's 

,whether the plaintiff, ever applied 
about how long he worked;' how 

ST,,~Y'SHONORCENTE.R v:'in~ '2755/ , au. ... 113 8.Ci. 2742 (1m) , 	 ' 

. riiade-:--irideed, about lUlythWg'ind every" enquiry [(~,the' mquiry, that: follows the , 
',thing e:rcepf; the reason for the adverse- 'employer's'~ponse to, the prima facie' 

employment, aCtion. ,And, the ~1aiDtiff ,case] is wjde open. 'not ,limited at all by the 
permitted. to ,lie about ,absolutely erJf!I'I'tI-; scope of the employer's p"?ffe~ explana~,: 
thing without losing a verdict, he otherwise, ,tion." Post, .at 2761. 'The'plaWtiff canno~ 
deserves, This, is,not a major, or evim,a: be expected to,'refute "rea/:lons not ~cu-
sensible, blow against' fibbery. lated by the employer, but discerned m the , 

, The, resPo~dent's argument ~d\lPon" record by the f~i:ler." ,Ibid.'-- He, 
,the employer's, supposedlymg.:.is a more , should;not ''be saddled. "1th,thetr'emen: 

modest one:, "A defendant which l!DSuc- doUB disadvantage,oflia~~, to~ilfront, 
:cessfully offers a 'phony reasol!' logically', not the defined task o! pro!IDg ~~ employ
,cannot lie m a better legal position [i.e" the, e~s ,stated reasons to I:i¢ false, liut the 
, positionofc'hairing overwl!le.the jiresump-. ~morphous requirement of:dispro'vipg . all' 
tien from the plaWtiffs prima ,facie case] PoSsible ,nondiscrimWatory ,reasolis that a 

'thllD a defendant who remains silent, and, factfinder might,fmdlurldng in the'rec
offers no reasons,at alrfor. its conduct." 
,Brief for Respo!laent21; 'see alSo Brieffor 
United States as AmiCU8 ,Curiae11; 17-18.' 
Blit there is no anomaly'm that, once one' 
recognizestlut,t: tile, McD.onnell' Douglas 
preI!UI!lPti,iuiis' aproce/:{ural device,,~e-, 
signed only to establish an order of prool. 

',ord." Post, at 2762. "Under the scheme' 
announced today,an),Conooivallle explaiia-',' 
tion for 'the :'Em,lployer's' actior;Ul.that, might 

,be.suggested by the'evidence, however un

related tO'the eniployer'iarticulated rea

sons, mll;St be adt:lressedby.[tIie plaintiff].'~ 

Post, 'at 2763. ' These statements impl~ that 


and production" ,The ,bookS ai-efull of pro.. ,the empioyer'~ "proffered exPlanation;" his , 
cedural rules thatplaee the perjurer (initial- "stateareasons " hisf'articulatedreasous" . 

','Iy, at leaStI'm a~better posi~on th8.ii,tI;te somehow ,exist ropOrl from, the reiom-ln~ 
tru~ful litigant who ,makes no'response' at ' ': some: pleadWg, or perhaps 'in some formal, 

, all:, ,A defendant, who fails to answer a, 
cofuplamt will, 'On motion, sUffer a default 

.judgme!lt ~t ~ d~itful response ,could 
have avoided., F~.R~leGiv.,Proc.55(a). a 
defendant whose answer fails to conteSt 
critical averments m the complaint will, ,:on 
motion, suffer a jlldgmerit on the pleadings 

, t)la,t untruth,ful denials' could have avoided:, 
Rule 12(c). ,And a defendant' who fails to" 

nontestimonial statement made on behalf 

of the defendant'to the faCtfmdei., ('~our 

honor, pursuant to McDlinnellDouglas the 

defendant,hereby formally asserts, &sits 

reason for the' dismissal at issue here; , m:'" 


"Corn~tence oCthe employee:'>, 'Of Course 
' 	it'does' not worl(like that. ,The ,reasous the' 

defendant sets forth aresetforlh "through 
the introdUction of admissible ;evidence!;',' 

), 

submit affidavits ,creatmg agenuine issue 'Buroine,450 U.S., at 255, 101 S.Ct,:at 
", offact"m response to a motion fo~,sum., 109.4,' In other words, the'defendant's "ar-: / , 
. mary j1!-dgment will suffer a dismissal that ..ticulat.ed' reasOns",' tkmn861vea ~ to, be 
, false affidavits could have avoided .. Rule . found "Iurldng m t1ie' reCord." "It thuS ' 

56(e). InaJI of :those Cli.8eS, as unde~. the. makeilno sense to contemplate '~the em., 
'McDonnell. Dougl;as, fmmework, 'pel'Jury "ploYe{who iscsughtin a li,e, but succeeds' 

, may purchase the,-defendaI:1t, 11 chance, ~t m i'lije~tin{;i,nto, the tHaI an' unartieuloted 
.. the factfmder-;-t)}!?ugh there, ,as here!, It reason for its actions;" PoSt, at ~64, n.,13 
also'cairies substiiitialrisks,see Rules 11· (einphasis added). There iSa "Iurldng-In-: 
and :56(g); 18U,S,C. § ,1621. the-record'!.problem;b1it it exists not for uS " 
'The dissent rePeatedly raises aprocedur-'. ,but for tJiedlSsent.' q,'afterthe employ~r 


al objection that is' impressiVe only to, one ,has met its prelimWary burden, the plam

who lIIi.Stakes the 'basic nature, of, the, tiff'need riot" prove' discriminstion' (and, 


, McDonneliDo-uglas procedure. ,It wiSims th~ref6re 'need" not diSprove all otJier rea

that "the eourtnow holds thatthe ~er' ' 'solis, suggested; no matter how vaguelYt iii 


" 'C. \ 
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the" record) there:mwit,oo ~ome device for ' 105 'Stat. 1078, ,42 U.S.C. §' 
,determining which particulai' ~~ons of ed.,.Supp. III) (providing jury 
tJle record repreSent "articulated reasorui" certaili Title VII suits). We think 
set for;tll, with sufficient clarity ,to, satisfy opposite is true; • Clarity regarding 
~McDonnell Dougl~ince,it is only that, uisite elements of proof bec,--'--.', 
evidence which the' plaintiff must' refute, 'more important when' iI. Jury 
But, of cOurse our McDonnell Douglas structed cOncernilig them,' and 
'framework ~esno' provision for sUch'a ,tailed factual: findings by the trial 
determina,tion, whiCh would have, to be' will ~ot be available' upon review, 
made'not at'the close of the trial but in 
medias' res, since otheme the plamtiff, , , ' '" 
would not kilow what e,vidence to offer." It, 
makes no sense. '.', '" ., 

, , '_" ,'-, , 
, [ll] RespOndent conten~ that ',,[t]he 
~gation ·decision of the em~19yer, to place, , 

, m controversy only, :: particular explana' 
tiorui elim~tes from ~er cons,ideration:' 
the, alterna~ve, eXPlanati~~ ~at, t?e em- , 
ployer chos.e not to advanc,e. ~nef. for 

'Respondent 15." Th~ ,employ~r.s.hould be~, 
l\e ,contends,. the responsibility for, Its. 
choices and the risk. that plaintiff will dis-. 
prove any ,p:;tilxtuaJ reasons a~d. there-, 
lore prevaIL Id., at 80 (emphasls.ad,ded). 
It is the ' "therefore" :that·is problem~tic. 

, ~e :VII does ,!lot award damages ~ga~I!S,t 
~ : el1!ployers who 'calJnot prove I!-DondlScnml" 

,'c n;atory. reasop for ~dverse, employment ac' 
;ti?n, but only ag~t employers who are, 
pro;ren to il&ve taken. adverse employment' 
~on by reason of (m the context o~ ~e 
pNsent ease) mce., That the,employer s 
proffered reaionis unpersuasive; or, even 
obvioUsly contrived, a~s not riecessarily 
establish that the plaintiffs proffered rea-' 

, 'son' of'race is' cilrrect. ,That' remains a 
, question for the factfmd~~ to answer, sub-, 

ject; of. course, to appellate reyie'!l-which 
should be conducted on'remand in this case' 
under the' "dearly erronElQus" standard of 
Feden,f Rule of Civil ProcedUre 52(a); see, 
e.g., Anderson 11. BfJ88(I1MT. Citg, 47Q,U.S. 
664; 57a:oJ6, 105 S.Ct.1504, 1511-1518, 84 

' " .: ' ,'. 
W' 'ff" 'tod 'h' t' 'd ' e rea I1'lII ay w a we sal 

keri:8:' , , ,,' ' 
, '.' 'f' '","

"[T]he 'question , aerog triers of 
diSerhnination cases is both sensitive 

'difficult. <rile prohibitions 
<rimination 'c<mtained in the 
'Act of .1964 refleci:im important 
policy.' The,re will seldom be "eyeWffiiJ.;J.OI 
'testimony 'as to the: employer's 
'processes: But non~ of tL'- _,_"",c"'h"·" 
trial eouri:S' or ~";ounn" 
treat diSerimin: 
er.' ultimate , qu~tion8: 
should ,they' make their 
'm~re' difficult by' ~wlyii)g 
which were devised to govern 
'allOcation· of burdens and order 
'~ntation of proof,', Burdine. 450 
'252 [10'1 S:Ct.. at 10981' in' d,~,';i~'2'~i!;L'! 

'ultimate qUeStion.~' Aikens; 

716, l03S.Ct., at 1482. ' , 

,',' . ", 


' The Judgmentof,the Co.urt 

. reversed, ,and t?e cas,e' ~ 
f~er 'proceedings :,couslStent, 
°Pl1lJon." " ' , ~ 
, It is 80'ordered. ' 

. Twenty years ago; in 

leis Corp. 11. :Gre~ ,411 U.s. 


L.Ed.2d '518.,(1985)'j" " ' ' ,'18i7,:36 L.Ed:2d '668 (1973 
Finally, respondent argues that it "wo~ld uruuumously pNscribed a "..~,;.~a.l"·';;;~;;.'l 

, be p3meularlyill-advised"for'ustocome ,'Ii way to evaluate the, 
forth with the holdipg we,pronounce today "::~II 'disparat;&-treatment 
"jUst as Congress has provided a right to, ' 'plaintiff and defendant.fair 
jury'trials in; Title, Vii;' cases. Id.; at 81. litigate "in,light of- Common 
'~§ 192 of the CiviiRights Act of 1991, it bearS on the <ritical question 

" ' 

,ST.MARY!S HONOR ,CENTER v; ruCKS 
at<> .. 113 8.CI. :f1G (1993) 

. ,nation." F'urnco .Constructil:1n Corp.. '11." •to pro~e,by a ,preponderance' of the evi· 
· Waters; 4,38 U.S. 567, 577,' 98' S.ot. 2943,' ,dence'that the legitimate reasons,offered

, 2949,57 L.Ed.2d 957 (1978).' We have're- ' :by the defendant were : not its tiue rea; , 
peatedly reaffirmed and--:' refined,~e ,sons, but were a pretext, for ,~- .' 

, ... McDonnell 'Douglas framework,. most 'no- . tion." 450 u.a" at 25~253, 101 S.Ct., at 
t3b!i ,in Teias Dept: ofCommuiiitg'A} ': 1098 ,(citationS 'andilitern3! quotation 

·fain ,II: Burdine, 450 u.s: '248, 101 S.Ct. ',marks omitted). " ,:.' 
'1089, '67,L.Ed.2d 207 (1981),another unani: We adopted this tJiree.step Plocessto illl-' 
'moUs opllllon. See also' United .states 'plement, in an orderly fashion, \ "[t]he lan··' 
'postal.Seroiee Bd. oIGovero0f'8' 11, Aikims, ,guage of,Title VII,:' 'whiCh "makes plain 

" 460 U,S, 711, 103 S.Ct,1478, 75.L.Ed.2d 408 the pUrPose of Congress to assure equality 

. '. (i983);' F,uroco, supra. But todar' af.te.r of:employmentop~nitieB and to elimi


,two decades'of stable law'in thii'Court and' nate those disCriminatory practices 'and de

only relatively, recentdisrupi!(}n in some ofvi~Bwhi,ch have fostered r,aeia1ly stratified 

'the Circuits, see ante" at 2\50-27~1, the' job'en~nmentB to' the: disadvanmge of 

Court abandonsthis'practical framework miliority citizens:' '[d.,at 800, 98 S.Ct., at 


· together' with its central purpose, whicliis 1828'. Beeause' "Title VII tolerates,no ra
"to sharpen, the inquuyilito "the elusive Cial disi:Timinatio~> snbtleor otJlerwise,".

}actual question,of intentio~al d~rimina. 'id.., at 801, 93 S.Ct., .at i824, we:devised'a , 
tion.'" Burdine, SupTa"at 255, Ii;' 8; '101 framework:that would allow:both 'plaintiffs • 
S,Ct., at 1094, n.8.lgnoringlangnageto and, the coUrts to deal effectively with'em' 

, the contrary in' both McDonnell Douglas: ployfuent disCrimiruition' revealed only 
and Burdiiie, the Court holds that, once a .. through ,cirCumstantial'evidence.;·~see Ai

. Title VII plruntiff~sncceeds in showing at 'k6m,mpra"at'716, 108 S.Ct."at 1482 
trial that'the defendant has come forward '('.'Tbere'wilCiwldom: be 'eyewitnes,s' 'testi, 
wiJh pfetextuaJ.reas<>nsfodts ,actionS in, m'ony,aa to the empioyer's,mental process: 

,i:\lSponse to 'a ,prima fa«;:ie shOwing of, dis- 'eli"): This framework has 'gamed wide acC 
, crimination, 'the:.factfinder still, may pro- ' . ceptluice; not o~ly.fu cases allegmg discrim: ' 

ceoo to roam, the: record,', Bemhing for ,ination on the basis of "race; color, religion, 
:soine nondiscriminatory ,explanation that. seX; or national ongin';' under Title VII, 42 
. the' defendant ha,snot' raised and,that the, ,U.S.C: §'2000e-2, but also in ,similar cases, 
plaintiff has had no' fair', oppor,tunity' to "such' as those allegilJg age dis<rimmation :' 

,,' disprove. ,Because the majority' dep~ , under the Age Discrimination in Einploy, 
from settled, prece~ent'in .. substitnting.ament,Act 01:1967., See.. 'e.g.,:Ha18ell 11. 

scheme of proof for disparate,ti'eatment ac·" KiinbtWiy-Clark' Corp., 683F.2d ?85, 289 
',' tions; that promise's to be unfair and un- (CA8 1982), cert: denied, 459 U.S. 1205. 103 
, workable; I i-espectfullydissenL" 'S.Ct. 1194, 75L.Ed.2d 488 (19s3);See ,also 

, The McDonnell DouglasfrdJDework that Brief for Lawrers', Committee for' 'Civil 
t1ieColirtinexplicit.bly castsasi~e, tOdaY" Rights ~t al. 'as Amici Curiae 3-4", 

.. ,was summarized' neatly in Burdine: ',At the outset; under the" McDonnell 
"First, the plaintiff 'has the .bUrden :of " V6Uglas: framework, i.plaintiff alleging 
proving liy the preponde'rance:of the'evi- .disparate tieattnent iIi the workplace 'in 
'dimce a prima facieca.se of discriininil.- Violation of Title VII mUst proVide the ba-' 
tion. SecOrid,if the plaintiff succeeds'in siS for an inference 'of discrimi.Dation.,In 

, proving the prim,a,facie caSe, the burden, this c,ase; as 'allagiee, Mei'1n Hi~ met 
shifts to'the defem!antto articulate som~.. this iIlitial burden by proving by, aprepon' 
legitimate, nondiscriminatory' rea,<lOnfor' derance of. the evidence t!uit he was"bIaek 
the employee's _rejection; Third" should and' therefore a member of a protected 
theidefendant.carry this, burden,'tbe cIaSa;lie w'!JiqJiaiifitidto !lea'shift co~'. ' 
plruntiff muSt' ,then' have an oppOrtunity mander; he, was: demoted and then termi, 
'.' \
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na~ ~d his position remained available' , lent in' the face of:the 

at : 

'.,~ ':;;:,;(; 

presumPtion. 
,:and'was.later filled bya qualified, appli· court'must enter judgment for 
, cant.' See.970 F.2d 4$7,491, and n. '1 (CAS tiff.'! ,[d., at 254v 101 S.Ct.. 'at ,1W4:'!Moi 

, 1992)., Hicks thus proved what we have 'ante, at 274,8-2749;, n. 3' (in thea, 
ealled 'a "'priroa facie ease" of, discrimina;" stances;' the factfmder' "mWlt find 
tion, and it is importantto'note that in this . tence of the presumed 'fact of 
context a priinafacie case is indeed a,prov_discriminlition and mWlt, the 
en ~; ':Although: in other. contexts; aa: verdict, for the plaintiff") 
priroll. 'facie case only i.-equires production original); '!'hus, if the employer 
of enough evidence to raise an issue for the silent because)t, acted for :a reason 
trier of fact" here it -means that the plain- embarrassed to reveal, or for a 
tiff has actually established the elements fails 'to diScover.-, see ante,of. thE! priroafacie, caiie to the satisfaction - the plaintiff is entitJedtojudgment':~' 
. of the factfinder by a preponderanCe of the Burdine, , ' 
'evidence. 'See '450 U.S.; at 253, 254, n. 7,. Obviously,)t would be unfair 1:0 ,bar, 
~~Ol,S.C~, at 1093,1094, n. 7., By doing so, ,employer fro,m 'cOming forward ; at-this : 
Hicks "eliinina1j:ed] the, most common non· stage with. a nondiscriminatory exp!aDa:tiOn- ' , 
diserjminatory reas6hS"for demotion an,d, for itS actionS"since the lack of,~open: 
firing: that he was unqualified for the position and the plaintiff's lack of qualifica· . 

- position ,or that the, pOsition was no longer, tions do,n<?teichaust the set of nondlSCriJiii;: 
available.' Burdine" 450 U.S., at 25~,., ~~1 ' natOry reasons.' th~t.·I?ight explai,n, a!i:ti!I-' 
S.C~. at 1094. Given our assumption that", ,verse per:sonnel declSlo~.}f the ;,triet,1jf • 
"~p1~ do. pot ~ in Ii t.ota¥y arbitrary' fact Could, not C?nsiderother explan~ti0llS,' 

, manner, Wlthout any, underlytilg, reasons. employet;l1", autonomy, would ~, curtai)ed 
especially,in a business setting,:' we have far beyond what is needllli, to riic~'~e ' 
explained that a, prima"facie case.implie~ discrillliriation .identified by (jongreSs:;;vJ", 
diScrimination ','because we_presum~Jthe,Furnco~ S'Upra." at ,577",,5,/8. 98 ,~rq~,;,~t 
employer's] aCts, if otherwise unexplained, 2959(Title. ~I, does not ,Impose ~!!~o/.,,~ 
are more likely th~ not based on the .con'" a,?~pt a, hIn?gprocedure tha~. m~ .. 
sideration ' of 'impermissible,fa~toni.'" ,hlr1Ilg ,of D!,m.onty employees,). "O~:,~ 
Furnco, 438 U.S., at.577, 98 s.m.:, at 2949- other ~d, !t ,,:,ou~d be equall>: ~f~~ 
2950; see aJso Burdi'rnl, 45O U.S.,'at 254,u:oor!y;lmp;actica,1 to!lll~dle the V}~,~f, 

j01 S.Ct:;' at 1094:' " , ' ,discn~mati~n Wlth. the burd~n ~ 
, "'- , ': '<', : _, ", " produclDg direct eVldence of discnr. 

Under McD.on~ll Douglas, and Bur'intentor eliriliIiating theilDtii-e uhiveIile'(,f 
, di'rnl, howe~er"p~f of ap'rima'~aci~ ~se . ,possible' nondisciitninatOry leaBoris,o'for'a 
',not only rw.ses an inference of'dis~mnma-' personnel, decision. The Court in'MeDOn· 
tion; in the, apsence of further evidence. it nell DouglaS reconciled these' competmg , 
aIao,creates, a' mandatOry prestimptionin mterests m'a,very se!lsible,way'by requir
favor of the plaintiff. 450 ,U.S., at 254, n. 'iIig the employer to "articulate,'! tIllI!ugh" 
,7;.~01;'S.Ct.,at 1094, nO' 7. Although th"!' the iIitroduclion of admissible evidence"one 
employer bears no tril!Ibuiden ,at aiL until' or more "legitimate, nondiscrimmatory rea; 
the' plaintiff proves hiS' P~ facie case,' son[!!]:' for its actionS. 4,11 U.S., ,M 80M3" 

,once the plaintiff does so the employer- S.Ct., at 1824; Burdine, S'Upra,at ~255r ,', 
",must either respOnd or lose. ' As we made lin S.Ct., at 1094,-1095. Proof:of i:-prlnia;' , 
, clear'in Burdi'rnl; 'ur.iJr the employer is Iii' ' facie cas,e'thUs serves lIS a cataiyst 'Ob~·' ,
"~;' The ';"'jori~.foliowingtheCA)uriS' beIOW'.;' "actertst;cs of'~m~~ec~~: to .q;~;~:fit:£", 

meritions:that ,Hicks's pOsition ,Was filkd by a 'VII plaintiff are material, and that'issue 
wbite. male. • Alite, at'2747 (citing ,thJe District , before~,today,' Cf . .CUMpiDnO v. 

, - ,.courts opinIOn); see 970 F.2d 487. 49,1. n., 7" t4tu/uPuNtoRict>,'902 F.2d 148. I 
, (CAS '1992).' Th!s Court has, no~ directly ad, , "1990) (identity of replacement Is not 
,~,thJequesl1on whether thJe personal char>' , 

, , 

, ST.' MARrS HONOR, CENTER ,v; WCKS'2759 " 
• CIte .. 113 s.a. rI42 (1993) , ' 

ing the employer to step forw8rd ,with~, 'er, lISt weli as, the pw"tiff: N~r d'bes it 

, elCPlanstion for ita actions.' st. Mary's. in ,make sense to tell the,employer, lIS this 


this case; used this:opportunity to provide 'Court'has done"that its explanation'of Ie-: 

tWo reasons for its tl'eiItJrtent of Hicks: the gitimate reasons "must be' clear 'and rea'" 


,severity' and accumulation of rule infrae- sonably, specific," if the:factfinder:can rely, 

. tions he ,had, allegedly, committed.. 970 on a reason not clearly artienJated,or on 

, F,2d,at 491. ' .,',',",' ;one not articulated at all, to i-nIe iIi'favor of 


The Court ,emphasizes' that the ,employ,., the': emplo~er.' Id..' at, 258, ,101 S.C~, ,at 

er's obligation at this stage is,only a bur;~ ,1096; see}d,.. at 25~, n. 9,19! S.Ct.at:l094" 

den'ofpreduction, ante. a~ ?747, 2748; see I?': 9('~An artjc\1lation, ni?t admitted,'into, 


, 450 U.S.; at 254-255, 101 S.Ct-, at i094-, ,!lVldenc,e_~ nc;>t.suf~~':.l:, ~ ,"'" 

1095. and that, if the', employer meets. the ,Once, the employer chooses the battle-' 


:' burden; the presuinption'~ntitling the plain- ground in this manner" "the factual iDqUiry 
, tiff, to ,judgment "drops from. the case;" proceeds to' a new level of specificity','? ,Id. • 

/d., at 255, n."10. 101S.Ct., at 1095, n. 10; , at 255.: lin S.ct:, at 1095.• During this 
, , see ante, at 27,47~ ~ much is certainly ,filial., more specific enquiry, the employer 


'trUe,2, but the obligation ,also' serves ,an has 1:\0 burden to prove that ita proffered,": 

.important function neglected by the majori- ~ODs are tr'ue; ratlier; 'th,!! plaintiff must, 

ty, in requiring the employer "to, frame, the' ,prove by,a,preporiderance of the evidence 

, , factual issue with sufficient clarity "so that, that the proffered reasons are pretextuaL' : 
.the. plaintiff 'will have. a full and fair oppor- id., ':at 256; 101, S.Ct., at'lIi95.' McDonnell' 

" runity to demonstrate pretext." 450 U.S.. Douglas makeS it clear t:ttat if the plaiDtiff 
:at 25~256i'101 S.Ct., at 1095., The employ- f~i18 to show "pretext," the challenged em-, 

"er, iIi other words,has, a "burden of pro- 'ploymeqt'acti<;ln "milst stand." ,411 U.S:. 
duetion" that'giveS'it'the right to choose, at 807,.93 S.Ct.;at,1827. :If.on'the other 

,_the scope :of'the, factual' issues to: lie re-\ hand,rtlie p'laintfffClll'ries hisburderi of, 
, solved by the facttmaer. 'But investing,the showing'''pretext,'':the coult'''mimtorder a 

employer wit!! this choiCe ~ no jlointun' , prompt ,and:appropriate remedy." 5 ~·,lbid. 
'less the scope it chooses binds the employ" O~,',aswe saidin,BuTdi1l<t' "[Thepliluitiff] 

{The':najoiity Cl)nte~ds 'i~tit wo~d -fl~J i", ~rea..;,m:bll; ~c" 45OU:s..:t'25S:-ldIS:Ct.. 
the face of our holding'in Burdin." to'-reSur' ,.:"1 ,l096.'Accorilingly, the plalntiff, need not 

, rect" ,this mandatory presumption at a later . W<lrTy about waiting for,the court to idelitify the 
stage. In 'caSes, wbere the plaintiff proves 'tIiat',. ' ~:'emploY"r's reaSons at tbe end of trial, or in·this 
the. employers proffered,reasons are pretextual. 'case six months after trial, 'because ,McDonnell 
AnI.., at '2749. -' li,icks doeS not ,argue to t~e "Douglas and' Burdin • ...,qwre the .mpl"yer 10 
co".trary. See Brief for Respondent ~" n..4, ' articulate'lts reasonS cleiuiy during trial. No 

:( ung Fed.Rul~ EVld. 301). The question pre- one. for example had any trouble In this' case / 
, • , .. 

C1
nted in !-\'Is'':""" is not whether t~mandatory:, Identifying the ~ reasons for Hicks's dismissal 

-p",",:""ptton '" i:esurrected, (everyone. agrees ,that St. ~s articulated during trial. ' 
that It is not). but wbether the factual enqwry is - ", , ," ,," " ", , 
narrowed,by the McDOline11 DOuglas n-dIIlework 4. 'We 'claimed' this aspOct "of thJe "McifimneJI , 

, to Ihe question, of pre~ , , ' , " . Douglas frainewOrk' !nBrudUJtt. wt.ere the quos- , 
3., The ":;ajorily issimpiywrongwhe~ 'ii sullliests, tion 'presented was "w~ether.'afte~ the plaintiff 

tliat myreading'of McDonnell Douglas andBur·' ,,11as p~ved a prima fac.e,case,of discrlmmatory 
, din. pi-oi:ceds on the assumption that the em,' ',' tnliItment.,the ,~en shifts tothJede£endilnt to 

ployers'reasons muSt be staled "apart from the, ' ~"t\Ie CA)~ by'a,p~nd.~'of. the 
record." 'Ante, at 2755-2756 (emphasis omit, ,,,!Mdenee that leg1ttmate. nondlBCl1ID1D"t?r:Y rea· 
ted). AsTmentioned above, and I repeat here. ' ,sons for,the challenged emp!oytllent·acti"n ex' 
such reasons must be set:forth -throUgh the "iSiled.", 450 U,~. ,ai.' 250, 101 5.CL; ,aI.,I09I: 
Introduction of admissible evidence." Supra. at ' ,~." The ~.~ a: .~' a~mpt to

'2758; see'SurdiM. 450 U.s.. at 255. 101 S,Ct.. 'at' ~te these. passages ,from Mt:Donnell Douglas.
1094.' Such reasons cannot 'simply ,be 'found arguing that "pretext for dlscrlminatioii~ should '\ 

"'!!urking In the rerol'!l;·.'as,the:Court ~ , appear wbere "priotext~ actiially does. ''Anie,' at 
ante, at 2155 for'Burdine requires tbe employer ,2752. n. 6: I seriously doubt that such a change, 
to articulate: Its n...ons througti testimony "or iIidlctio~ Would have altered thJe rmianing of.other: admissible ,evi<konee that: Is "clear and 

,. 
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see ante, at 2748-. 
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. .~160 
now. must have the opportunity. to demon- -kens, 460·U:S~.at116j 103 S.Ct" 

. 

at 
strate that the proffered' reason.was not (quoting this language from 

the true .reason for the employment deei-id:,at,717-718, 103 S.Ct., .at 


· sio.!\. ,: ThiS burdepnow mergeS with the (BLACKMUN,'J .• joined by E 

• ultimate burden 'of persuading 'tIleeourtooneur'riIig); see a:lso'

Pric6 

hEd. 

Water~I'li"" 
.that [th!l plaintiff} 'lias been the· viCtim of, 
:intentional discrinriilation." '. 450 U.S., at 
256, 101 S.Ct., at 1095; . Burdi!llf driVes. 
'home the point that.the case has proceeded 

·.to·"a new level of speCificity" by explaining. 
that the plaintiff can meet tiis burden of. 
'per!iuasionin either of tWo ways: "either 
'direCtly by' persuadi!).g,the court that:a 
,disCriminatOry reaSon more likely motivat-. 
ed the employer or indirectly by shoWing .' narrowed to the question whethe~' the em. 
that .the empl(jyet~'proffered.explanation . ployer's proffered reasonS are' prei:htu8[1 

"is.unworthy of credence;"T: Ibid.;.see Ai• . Thus, because HickscarTied h~' ';"".,'" 

.~ eru.:ial passa3es iii the 'manner the majoi;. . :'~;52-27S3, . wblch baS· provided' 'P="'~' ......... 
tysuggests. see n. 7, infra, but e,,!,n -on the 

"majority's ~tion thai there is.iI crucial 
: .difference. it must' believe that the. AkDonneU 

...•Dougw COurt.was rath,?r sloppy insum~-
. ,;.ing its own opinion. Earlier in tbe McDonnell· 

.' Dougw opinion. the . Court doeS stiIl:e thai an. 
employer may nol use a plaint~s conduct "as a 
preteXt .for ... 'discrimination,"' 411 US., aL 
804, 93 S.Ct-. at 1825; see .ai:tti,. at 2752. n. 6 

· (quoting this sentence to jUstify rewriting the. 
· McDonneU DOuglas summarY). 'B\lt in the n~tshowing th;>t the employer's proffered eitplana-' . 

. . senlence, when the McDonnell Dougw' CourlS :.. tion is unworthy of credence.~ 450 US., at'l56; 
, ' focus shifts. from what the employer may not do . 101 S.c.t., at 1095-(emphasis supplied) •.":n.. 

. : 10 whal theplainliff must show, the c.ourt states majority's' chosen method of. proving .•~ 
.. ,that the plaintiff must "be afforded a fair oppor· 'for discrimination"' changes Burdin. '5'. ""'flI#." 

tunity,lO show that [the empl!'yer'sl stated rea-., : .. :.or"inlo·a '.'both .,: and": "[A} reasOn caJi:' . 
,son. for [the plaintlff'~]'rejection ,was' in fact .,.not·be.proved. to be 'a pretext for di~ . 
. prel.,xt." plain and simple, 411- US,. at 804, 93 . tion"unIess it is sIioWn both thatthereWiOi,'Wu n 
· S,Cr., at 1825. To the <;Xtent choosing between . false, arid that diScrimlliatio was the real'rei>

" "preteXt" and 'prCt~ for discriminati~n" ~. ~m. ',' ,so';;", 'Ante, at 2752 (emphasis omitted);.1\':<. 
.. portan , the McDonnell Dougw.Court s dIctIon 

t:__ appears 10 "':' consistent, n~t .~loPPY. 'Buram,e, 
or course, nails down the pomHhat tbe pbdnuff 
satisfies his burden. ;nmply by' proving thatthe. 

· employers.explanatl does not . deserve ere'· 
...~ence.. See inJr<4 at 

on
2760. .. '. . 

... ,The majority puts forward whai it calls "a 
•. 1>1 dins': f th1. . 

more ~~. e rea ,.0. s ~"ante, 
"at,2752, bUt Its chosen mterpretation .x.the 
./ "merger'" that <lCC\ll'S is flatly 'contradicted by" 

, the very next sentence in Burdine, Which indi, 
, cates, as the majority $Ubseqllentlyadmits; ""te,' 
'at 2752; thai the bUf1len of ~on is limited 
10 the question' or 'pretext. It. seems to me
~morereasonable. to interpret the,-mergcr"!an

"guage ill harmony with, rather than in contr.l' 
diction 10 its immediate· cOnteXt in' Burdine. . .'. . ' 

'.7. Tbf, majoritY ' ' to rewrlte·BUrdine cen·· 
s effort. ten ,on repudiating:this passage, ~ anie, at 

Hopki1l8,' 490 U,S: 228, 
1775. 1810-18.11, 104 
(KENNEDY,J.•. dlssentin 
these ~~two altemativemethods" ~- , 
ing oil' Justice ~4CK.MUN's'Con~
iri:·~ikens). That the plaintiff can sil~ 
simply by. showing that "the. elnplo~B
proffered exPlanation. is unworthy of:iri. 
dence" indicates that .the Case has'~ . 

. crete guid",,,;e to courts and Title .Vlluug.,iJ.· 
:. 'for more than a aecade, and on replaci"g ~pt".
;'llW" wherever if appears with "preteXt for·t!l.· 
·.c:rlminationtas-defined bY' the', majority,,;. 
. ·ante, at 2752. These. two efforts are 'J•. 

twined. for"Burdine tells us specifically·IioW:~ 
plaintiff can:prove either "' , " •. 

.' for diScrimination": -eitlur 
'.:ing the coUrt tha(a 'diScriminatorY rei.son nit:IDe' 
. .Jikely motivated the employe< 0/ .indireedy .by. 

ST: MARY'S HONOR CENTER v. ·mCKS 
• Cite .. 11l·s.a. n4a (1m) . 

pers.uasioft ·by s.howing ~t st. Mary'~ , tual issues in the , filial stage of a MeDon
proffered reasons. viere '''Illlworthy of ere- nell Dowlla8 case as "the requirement that 
dence," the Court of Appelils properly con- the p\aintiff be' afforded 
eluded that he was: entitled, to)udgment.8 

. opporyunity to :demonS~te preteXt.'" 
970 F.2d,. at 492. ." _.... ·at 258, 10f.s.Ct., atl096'(intem;d quota-

The Court 'todaydeeides to 'abandon the tion marks omitted); see id..at.256. 101 
settled'hi'W plat setS out this.structure for'. S,Ct., atl095 (the plaintiff "muSt hive the . 

.trYing ~pW-ate-tJ::eatmentTit!e VII esses. opportunity ,to demonstrate" pretext); Ai-, 

.only to adopt.a.scheme that will be. uilfan- 'k6n8,HUpro, at 716•. 0: 5.\103 S.Ct.. at 1482;
Wplaintiffs. Un~orkable in,practiee.and Ji;u.mco; 43s u.s., .at 578,98 S.Ct.. at 2950; 

, inexpliCable "in forgivin'gemployers '.who , McDonnell Duuglas, \ 4.11 U.S,•. at 805,93 
present false. evidence in. court. Under.th:e. ··S,Ct., at 1825-1826.. The' miljorityfailS to 

· majority's scheme, ..once the employer sue- '; explain how the' plsintiff, under' its sClleme, 
'ceeds in. meeting its burden ?f production, .. will ever 'have a'~fuI1 and fair opportunity'! 
:'the.McDonneli DougllJ8 framework ..• is to demonStrate that'reasons not articulated 
~olo7;lg_er rel~v~~':' ~~te; at :.2749. ~y theemployer,butdiseemed,in the rec
Whereas we. ~Id: ill Burdm~. tha~ if. ~e .'ord !iy the factfmder, Ue alSo imwo~y of. 

. employer 'carnes Its·burden of production. credence. The court· thus trimsforms the 
•"the f~~l~~uiry pro~eeds to a I).ew level employer's burden of production f~ma 

, of SpecifiCity, 450 U.~:,at 255, 101 S,Ct.. :device~llSedto provide notice and promote 
at1095~ ~e ?o.w;t now hO.lds ~a~ ,the fill'- ,fairness'intO a misleading and potentially. 
ther, enqwry IS \Vide open, not 1!!,,1~ at all- useless ritual, .' -,.:.:""
by the scope of the, employer's proffered '. ,.:... ... .... '.' 
exp\anation.~o.·Despite the. Court's. assidu- The !"aj0rity's scheme greatly disfavors 

, 	 ous:efforl to reinterpret our precedents, it Titl~ VII plaintiffs withoutthe good luck to. 
rerl.ams Clear that: today/s' de'eision stems' 'have direct. evidence of discriminatory in
from 'a flat misreading of Burdine and tent. The Court repeats-the trUiSm that
ignores the centriil purpOse of the MeDon: the plaintiff has the "ultlmate burdim" of' 
nell' Dougla8fI:amework; which is. "pro- ':provingdiscriinination, see ante, 'at 2747 • 
gressively tosli&rpenthe inquiry intO:the '2748,.2749, 2753! withouteve(faciilg the 

· elusive factual queStion of intentional dis
crlm,iOation."·. ld., at 255, n ..8. 101 S;Ct.;.at 
1094, n: 8: We haye repeatedly identified 
the coinp!)llingreason for limiting the fae-' 

·pri~a facie 'case. th~- 0<~~~~1ice previ~tmJy iD.tro
duced. by the plaintiff to establish a prima' facie 
case" and the "inferences properly "'rawn there.· 
from may be considered by the trier.offlict,on the 

. issue of·whether. tI,e [employer's} explanation is 
'preteltfWil," 450 US., at 255, n • .II), 10LS.Cr.,'at 
1095, iI.' 10.. ,...... ;. . 

. majority thUs takes a ,shonhand phrase from 
BurtliM ("p~ for discri

ntlnati!''1")' ciisc<iver. 
requirements, in the phrase that are dfrectly.at • 

'. odds with the specific' requirements actually Oiit . 
out .in· Burdine, 'and :then, rewrites ,lIw'diM"ii! 
Iighi of Ihis' "discovel-y,··· No one "[f}antlliar 

...wi.th our .cas:law
." ante, at 2?50. ";UI:J:e # .. 

suaded by this Str.lteg)'. '. .;'; :'a
y 

) ..... '.., ,. . '. . ,' ... ' ""Vel ~iI:: 
"Tba" ' ~ '1' ' .. ' ··d.'·:L:...... 'd' -",:....:,;;~'"

8.. ..t the so.e,!", ~ore. """~... 
. ISSUe left at this stag~ IS pretext IS further \ildl: 
. cated·by ~dl$CUSSlon ~ MCPO';!"""11 ~ 

of the van~ typeS,of "",dence ,!hat may be 
rel'""""t to any showing of pret~t: 411·U.j!.. !'!. 
804,93 s.c.t., al 1825. by our, d_ston to.~ 
m Fumco because.the Court of Ap~ .,did ~ 

. conclude that the [challenged} practices were • .. preteXt.for dls<;rlmination.· 438 U.s .. at 578. 98 
. s.c.r.;at 2950,'and by oUr.rentlnaer fu,~
·:that even after tJ:e employer ineetS the plaintil!'l. 

I ... 

.' -c..' .':/i.C ":'.i.d Statu POstal Service Bd. 'ofGoveniors 
· 9. :n.e Joregoirig,3naIy.is of bUi-derui'desCribes' ','Aikens, 460 u.s, 711; 715,103 S.C.I: 1478, 1481': 

wlio,winS on various combinations of evidence '·.1482,75 L.Ed.2d 403 (19.83); 
and Proof, It may' or may not alSO'describe the· "274~, n. ~. .. "'" 'T" --, 
actual seqUence of. events at trial. ,.1n"8 ben,ch':' ~':. .... . <.:" ":. "':.. . ," 
trial, for example; the panies may be limited in to. Under the Court's unlikely interpretation of 

. their presentation·or.evidence until.the court : the,~'riew level'of'specificitY' C.alled for by Bur-, .' 
'has,decided wbetherthe,plaintiff has made his . ;u".,,(and nipealedin'At"kenS, see 
priirui. facie' showing.: But the court· also may 7!S, .103 S.C!., al 1482), the issueS faCing the 
aUow . in aU the evidence.' at once. In sw:h a . plainliff aiuI tIie court can be .discovered any, 

, siru.ation. under' ourdecision in Aikm$;· the d", 'wher. in' the evidence - the parties have inrro:.' 
fendant will have to. choose whether it wishes duced . conee.mng discrinlinalOry 
'simpJy toattacl< thepriIDifaCie'caSe or whether· , A....... at·2752.: ..,,' -:':'.;;,.' 

. practical question of how the plaintiff With
out such: cfu.eetevidence 'canmeet' thiJj bur
·den, . .11urdine provides't!iea.nswer, telling 
llS-that 'such a~plaintiff,may succeed in 

r~.ii·;~~~~(f~~ni-·~~~';d~t~' ~~ns 
"foi- its actions. If the. defend8ntchooseS the 
'fonner approach;' the factfinder will decide at 

,' .. !Iie end "f the trial whether me· plaintiff has 
,d)roveil: his· prima facie case. :If the defendant 

takes.the latter apprOach, tbri "nly question for' 
thi! factfmder will·be the issue of pretext. 
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meetfugbis ~Itimateburden of proving dis- more extreme'conclusion, that 
crimination ';indirectly by shoWing iha.tthe f8Isity .01 the employer's articulati 
'~mployer'sproffered explanati.on is llnwor: , ,s.oils wiUn.ot even besuffici~nt,to';!luai~~(" 
, thy of crOOenc::e." .,450 U.S.; at 256,101 ju~gment f.ortheplaintiff.For~DJe:" 
,S.Ct., at 1095;'~seeAikens, supra, at 716" tile, Court twice states that th~'p~' 

103S;Ct.;, at'l482; id.; at 717-,718, .103 'must sh.oW "both thatthe reasoii'was 
:~.~t:. at i48~l483 (BLA_C~l!N,J., '~17ul tha< disCrimin~tion ;was th~rea1;.~ 

, 19med by Brennan,J;, conc~g). The son,"" Ante, at 2752; see ante, at ~48.,"" 
possibility of B.ome practical procedure,f.or ,addition, ,in sUrilllung up itS relldingOf7~ar' • " 
addr,essing ; what· B~rdjne ,calls: 'indirect earlier, casjlS, the Court ~tates that:!,,[ijir.; ":.' 

.:,:proof'is erilcial totl)e sucCess .of mOat Title. n.ot enoughc. ',; to disbelieve the emnln,;' 
,VII elaims"for the simple reas.on thafe~- 'Ante, at 2754 (emphasis 

, ployers who discriminate are ,not likely'to !'Pfe~:plus" -approach 
. "ann.ounce their.discrimiliatory m.otive. AnI!. "aine .on, itS he~, seen. 
,yet, under the majority's sCheme, a: Victim, "'w'.ould result in summary judgmentf' 

, ,ofdiscriminati.on llicking direct, evidence . :empl.oyer, in the. many cases 
Will now' be saddled with the ,.tr4llllehd.ous. pi!lintiffhas' fto evidence bey 
disadvantage of ha~g to confront; n.ot the: : quired' to prove a' prima 'facie 
defined task·~f.proving the empl.oyei-'sstat- . ;sh.ow'that the' .. mnlov",..", .....tit'.1t1..f,i..F 

r. 'ed reas.onsto be, false,but the am.orph.ous 

'requirerr'!ent .of disproving alipossiblenQn

"discriMina~ry reasons that II- facifinder ' 

might fmd'iurkilig in the record, In .the 


·.COurt's own words; the plaintiff 'must "dis~ . 

prove aU .other reasonS suggested;.nQ mat


. "ter'how vaguely, ~i the record." Ante, at 

,2756 (emphasis in .original):' '., . 


>,'. WJlUe the Court 'appeall! toaekn~~I~dge 
'. 'that a plaintiff' will have' the task .of dis

pro~geven . vaguely SUggeiltedreasons, ." , " 

and while.itrecognpiesthe I)eed f.or"[c]l.ar-~na.??~9Ilses, '~. ..... ".,.; 


/-~ity regarding the requisite elements, of, (cn~C1zmg the>pre,text.nlus annn 

proof," ante, ,at 2756,- it nonetheless gives ,The Court:fails:tO, 

cOnflicting siPilIs about the scope .of itsder eitlulrinterpretatioJl.of 

'hQlding in tbisease. In one passage;tbe . 'proofth!lt the ejIipl.oyersarticuiilted'!iIili

.Court 'states that a1th.ough . proof .of the SQns are "unp.ersuasive, 


. fa.lsity .of. th~ ezf{pl.oyer'sprofferedreasons',c6ritTjved," 'ante, af'2756, 

,does n.ot "comPeO] judgment f.or tl!epl8in- der. JlcI)Onnell .. Dougiti.

tiff," such evidence,witholit m.ore, "will' there' w.ouldbe'nQ'reils.on 


.. permit the trier of filet to infer the ultimate, to· questi.on disCrlminal 
faCt .of interidODaI diScrncinati.on.'~ . Ante,' pbiintiff haS raised an' 
at 2749(~ll!phasiSOmitted);,Thesallle,View.,' natio~ (tJiQugh nQ ;l.onger 
is'impijcit in the Court's deciSi.on to remand' through proof .of hiS prima 
thi8 cilse, ante, .at2756,' keepiIig :Hicks's ,as we nQtedin Burdine, tbiscireiinlSt.Iil{tiiI
cl.anee' .of wiimingJa'judgme~t ,slivesl- " p~f .of diScriminati.on can ai 

,though he JuiS,d.one,ilo m.ore (in additiorito the plaintifftosh.oW preteXt. 

.provingbis· (lrima facie. case)tIia.D show ,255, n,'lO, 101' S.Cl, at'1095, 

'thatthe'reas.oDa proffered by st. Mary's' 'proOf innerelY.Strengthened 

.are Unworthy iifcrederice~ ..ButQther lan- '. through use.' of ,furt:b,er: 

guagein the Court's opini.on su~po,rte a "empl!lyer's articulated reas.oDa 

,sT.MAarS.HONOR:CEN'I'ER v. BICKS2763 
'. ' ·a.... 11l 8.a.:RC (1993)' 

since ~'Common experience;; tells ustiu\t it . adQpting '!'itle. VII:win .be6ustrate<l 'TQ, 
"m.ore likely.than n.ot" that the ,empl.oyer . the .extent' , such 'workers neveJ:theless' de

lieS' is simply trying 'to cOver up the, clde to .press f.orwaIt\, the result will likely 
iIIega!ity'9.IlegedbytJie plaintiff. FitniCQ, ,bt"!-wasted time, eff.ort, and mQtiey,for all ' 
'438 U,S., at 577, 98 S:Ct., at, 294S-:2950, Conc~rned." Under. the schemeannQunced 
UnleSs .McDrm,nell Douglas'seo;mmandto .today; any oonceiv!lbleexplimation f.or ,the . 
~tru~ ~d liniit the case as the ellipl.oy- "empIQyets aeticiJ;ls that might b,e suggesie~( . 
erchoo~es ',is ,to lie rendered ,meaningless, , by the evidence, ,hQwever mlated to the' 

: we sh.ould Ii.ot l()Ok beY9nd theel!lpIQyer'a, ': employer's articulated 'reasons; must be ad
'lie bya8~uming the' possible existence .ofdressedIiy a pl9.intiff<wh.o dOes IiQt wish to 


other reasOns the empl.oyer' -might have ·rlsk losing> sitlce the COurt does D.ot.'say 

proffe~dwithQu~I~~,,' ~y ,telling- 'the whether a triB.I' court ,may limit the ·int;ro.: 

factfmder' to' keep ,dIggmg m cases 'w-here aucti.on .of eVidimceat trial'to whilt is rell!:' ' 

tile ~lruntiffsproof ~f pretext turns on ' vant to the empl.oyer'sarticulated rea891l1l, 


'. shQwm.g ~e' employer s.re&§.~ns, to· ~,un:. ' ,and: since, the' emI'I.oyer .. 'can, ~ .on,. the 
,~.orthy .of ,:rejlence, the maJ.on~ reJ~, possibility ofan'il.ws.tated reasQn; the.scope 


the very pomt .ofthe McIRmnell DO!J.glas .of admissible~ eVidence at trial presumably' 

rU~E; req~iring Jh? scope Q~~e facfualen- '. )hcludes a.:ny'~evidence potentially releVant 

~uu:y to, be ilmlted, albeit m. a manner, l;O "theul~atequestiQn"ofdiscrimina-_ 

chosen. by the ~mpl.oyer.: What 1lI mQre, the tiOl'i; imlimlted bY'the employer's stated 

~CoUrtlS throwmg out the rule f.or the, bene- reaSQns. Ante, at.2749.,'" If' sO, 'Title' VII 

fit of ~mpl.oyers w:h.o hav:ebeen'fQund~ . 'tiialsproinise'to be'iedi9us 8{fsirs. But 


. have ~ve~ false m.d~c~ m,lI- oour;tof I~w. even if,on,the cOntrary': relevant evidence 

, ,There lS.slmply ~~ Justifjcati?n,f.or fav.onng . is still sOmehQw- to,beliniited bY referenCe, 

thesee~~~oyers b~e~le,~pting ~em from '-to, the empl.oye!''!'' relil!.ons, however 
responsibility fQrlies ..... It may' l1I~ced. il? '''vaguely''articulated, the.carefu\ plsintiff' 
true that such empl.oyers have. n. .ondlSCnmI- "11 ha'" to- "ti'" 'te 'all' th 'de'"'':' , ' ..: .' _ ".WI, ve an ,C1p8' e: 81 ISSUes 

" n. a.tory reasOns f.or·thell' acti.ons, but .ones that'·.·· ht ,'.' '. '. 'I··ted /,, '-.', .... ':mlg arme·evenma,mQre:.1ml ,.,' 
S.o shameful that. they WISh_to "conceal. "'d" ti" .. . tati 'Th""th'"" 0" "d ta d h 'f-!lty. eVi en ary, prese!! . Qn... ,us" m el er
them.', ne ca.n un era n uman nw , '. '-'AI 'd' . , ' .·will bee ' . '.' ',' ' . :. , .. ,,". . case, pre!-" .. 'ISC.oVery... . orne m.ore .. 
and the natural de~Jre to conceal It, howev-, ' extens" d 'd' : .. '(if th I . tiff 
e;,~.out fmdingin .if aju's'tification to.' , , . . Ive II? ,WI e-ran~. .' e pam: 
~:~. 'with';'' an'.' . rde' l""p . ".... '. fo 'g' t·· ~can aft. .ord.'lt.)' fQr a mu.ch WI.der,set o.f f.acts"",pense. .0 r'y roceuure r e -.' '. ' ':. / "',. , ' 
ting'at "the elusive factllal qucl;ti.on .of : "c?uld p!'()~e. to be ~ r:el~vantand IIl!P.or
intentional disCriliiinatic:jn;:', Burdine, 450 . taut at.~..The maJ.onty s~eheme, there: 
U.S;,' at 255, n. '8,,101 S.Ct., at 1004, n. 8, .. ".f.ore,.'""~ro.motel.ong~r tri,als ~d IIIore .. 

, ,,'., ," . ,,,,,': ,pre-triaJ.discQvery. threatenmg m~ed 

WithnQ justificatiQn m the e~pIQyer's. expense and delay in Title VII litigatiQnf.or 


fsv~r,. ~econs~~ences to actual and po- \:loth, plaintiffs .and. de~endants.aIl~in

tentml Titl!! VIIIi~ts stand Qu.t sharpl¥, creased .. bu:@ens .on the" judiCiarY: '. 


,T.o'the extent ,that workers. like Melvm ." '"'' .'.' .' '. '" 

Hicks decide ,n.o~to sue, given theu~cer- . ;JIi additi.onto itsuDisirrless andipipracti

,lainties they W.ould face.under themajori,' 'eaJity,:the qourt's'n,ewscheme,'.onits' .owIi 


',ty's sCheme, the legislatiVe plirpOsein ,,' terms, produces sQme remarKable results. 


: II. A1~ou;.\b. i11aj~ri~ ~hid;';; ~.f~~' ~ 'tio~.,,~~t~ ':. b~4::" ~~de~"~t1y~:' 
: rill' 10 .imployers'wbooff",. false evidence.in ' ..'mUSl decid",wheth~, explanatit?D.S, offered ill ' 
" court as "liars," see ante, al 2754-2755,'lt was court are'true, and, When ,they conclude, by.a ,", 

the first tOpl3ce'Such employers. in ,the compa- ".,prep<ioder'ance of the evidence, that a proffered ' , 
ny' of perjurers. See ante. at 2750. In any . eXplanation is f~ itisnol,uni'!h' to call ,bat " 
evenl. it isbMdly ,~3bsui-d' to say that an indio explanation alio;"To label it "per,jiJry; a crimi" 
vidual' is lying when' Ihe fBCtfinder" does 1101 ual Concept, would be jumping t;bi, gIm, but Duly 

, believe Iii. testimony, 'wbether be. is testifying .the nuijority ~ employed that Ierin. See'ante, 
on !iiS"own belialf6.; as the agent ofa corpOra.. 'at 2154.:2755. .. , 
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. . Contrary to the assumption underlying the T1iemajority's' scheme therefore 
McDcmnell Douglas framework; that em- the perVe~ reSult t!lat ,employers 
ployers Will have "some reason" for their;' to discover nondis,criminatory 

,hiring andflri:ng decil!ion.s; see Fumeo, 438 their oWn decisions to hire and 
U.S., at 577, 98 S.Ct., at 2949-2950 (empha' 'ees not only will benefit from:lyin"' 1., 

" siS'in original), the majority assumes that ,mUstJie" to defend successfully 
"some employers wi)i tie ,unable to discOver disparatectreatment' action." By 

.the reasons for~theii: o~' personnel ac false: evidence of a nondiscriminatory 
tions. See ante, at 2750-2751. Under··the 'son, s\lch l\n 'employer can rebut, the 
lIIajorlty's"scheme, however, such employ-: sumption'raised: by' th~', "I.:_':U'" 

ers, when faced with proo('of a prima facie: facie case, . and' th.en hope 
. case of disCljinination, still must carry: the' der will conchide t,hat the 

. burden of producing eviderjce, that a chl\l have acted~or ~ ;eason unknown 
, leriged employment action was taken 'for a . than for a dlS~mmatory reason;; 
:DondiscriminatOryre;uion:Ante, at 2746 of?o oth~r' sche,'lle for structUring 

2747, 2748. Thus if an employer claims,it .. action that; on Its ·.own. terms, 
eanmii produce,' a~y . evidence of a liondiS: party to lie ·'inorder to. Pre:'a4l; 

. criminatory reason for a personnel deci: '. Finally, the Court's' opiniolf', 
,sion,n and the trier of, fact concludes·that: 'framework carefully. crafted in p:recedetiii, 
the plaintiff, h8sproven his :prima facie as old as 20 yem,.which the 

,case,..the' coUrt must enter judgment for . tempts to deflect; but not to confront..·~ue . 

.' 
'U:Ie plaintiff. ,,Ante, at '2748-2749, n,.'~. majoritY first 'C\?nteDds. that theopinioii~;; . 
l~ The Counis -"""eailstieaily conceri,edaboul . ,:denci~f~o~di~rii.',i';;'ti~n si";piY'~~1fII~;,~,' 
':, the nU'e .,...;, in whicb' an employer cannol ,'. "jury bdievesa-r'eaSoii'given in a perionnel'iis.°';c 
'easily tum 10 one of its employees for an expla. "". ord"is probably'not tbe'trUe' ·on•••· jb,re,1bi'l ,. 

· natiol!"or a Penonnel,decjsio,n. See ante, at'.' '~·~751.n.·5, .Bul,priorlo:drawingiiUcha·ConcIU.'t:'· 
2750-2751. Most companies, 'of course. keep sion, the jury would consider all of the'"com~'" 
personnelnicord,s, 8m! such recOrds generally IJng evidence" 'as, al least circumstantiai,~~:':' , 
...... admissible under'Rule 803(1,i) of Ibe Federal, denee for. the trulb ,of the, nondiscri~""" 
Rules ofEvidence. See, e.g" 'Marrin v. Funtime, explanation,l>eeaUse the employ ... ·WoUld hi 'C.~
[III;.. 963 F.2d 110.115,-116 (CA6 1992); EEOC v,', able I<> argue that,'ilwould "01 Ue 10 avoid;.';;).: 
Alloni'ac/cq,ging' COrp,,, 901 F.2d·920, 925-9;l6 ;diScriminatio!,cbarge wben Its general bchavi9i,~'·~. 

'.i (CAll 1,990). 'Even those ~ploy~:-, who do not "bad .been so d.monstrablY merito.rious._I{~ ,~ , 
• "keep records of their decmons will, have olher .• jUrY still found thaI the plaintiff bad Carrlcici:lil$' :; 

·means' of disco.vering the IlIc:ely reasons for' a: . burden 10 Show untrUlb, ihe untruth must!iiiVe' 1', ' 
pCr:sonnel. action liy, for eXample;: inleri;ie\¥ing, been a real wbopPer. or elSe the '~c:iKnpoillinir. . 

c:o-workers, , examining employment.' records,,' eVidence" musl notbave been very ·compollJns.·':---, 
,and Identifying standar!! 'personnel poliCies. 
The majority's scheme ~ds ,employers ,who 

. 'In eilber event; justice 'need nol warTY .., . d, ., 

' ' aboul ni;,aer'y. •. , . , 
' , :,'l ." '.':.;;'iiof,;H~ii': 

~; ~', 

'.' decide. i!, thiS atypieai situation. to invenl ra\h
•er tlu!n 10 investigale.·' ' "'" 

.This' concUn'drives tbe majorily iopOinl·lo 

.', ,'the bypothetieai.case. ante, 'al 2750-2751. of Ihe 


, ·employer with '8 ~isprdportionateli high per. 
,centage of:nliriority workers who would none
'thel... lose a nile VII racialdiscriminalion 
'.case by giving an untrue reason for a cballenged 
perSOnnel action.' Whal the majorily' dOes nol 

:tell us, bowever, is wby """h an employer mUst 
, rely'solely on an "antagonisticfonner employ., ' 
. ;:ee," anlB, at 2751. rather than on its own Person. 

, riel records. among other lhings. 10 establish Ihe 
c:iedible. nondiScriminalorY' reason il' almosl 
oertain1y must bve bad. given the 'facts as-' 
sum"!i- : 'The majority claims il would,be a 

· "mock!",),. of justice" to allow 'recovery againsl 
an employer'~wb(i presents 'compelling :evi· 

, / 

; " 
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, ', ... ' '.' ' . ClleOlI,I,' 8.CL Z742,(I~).. , _.' ,', 

creating and 'refming the,MClkrnnell Doug, ,,"The 'Court's final' attempt to neutralize, 
~ lOB framework 'consiSqirimarily of dicta, 


.' whose liearing. on .the issue. w.e· consider, 

today presumably can be. ignoreq.. See 

'ante. at :2751. But this. readiness to dis

... ' claim thl!. COurt's consldered pronounce
, ments" devalues them. Cases, su'ch as 
McDonnell Douglas, ~at set forth an or

..(jer of,proo.f necessarily. go beyond the rpin=
imum' !lecesBary to seWe the'narrow dis-
pure' presented, ,but evidentiary frame-. 

. worKs 'set up in· this ~nn~rare not for 
. that reason subject to summary dismissal 
in, later cUes as products 9fmere dicta. 

· Courts and, litiganta ,~ly on this Court' to 
structure lawsuitS' based. on federal stat-, 
utes'. in an oroerly and sensible manner, and 
we should not caSually abandon .the strue, 
i:ures adopted.:;· " . 
,-B~Cause' the Court thus na:tu~nyde-antelat:2754, arguing that the ne~sen

clines to' rely. entirely' on dismissing our ~n<;e iIi Aikens takeS care of the "prolr 


· prior d~tives as ,dicta, it turns to ~he ~klem.~'.· ,The. ~ext sen!encei ~owever, only 

of interpreting our prior,Cases in this area, creates more' problems for·the majority, as 

in partic1,llar Burdine. While ,acknow)- it'directs the District ,Court .to "decide 


" edging tliatstatements from theseearlier~ ,which"party.aexplanation of the employ-'. 
cases. may 'be read and ,in one. inst8nce ers moti~ation it believes.",,460 U.S:" at '. 
must be read, to limit the final enqUiry in a 716,)03 S.Ct., at 1482 (emphasis'sllPplied): 

, disparatectreatment case to the 'question of By l'llIluiring. the factfinder' to choose' be
pretext, theCo\lrt deClares my reading of..·· ~4!eh· the;employe~s explanation and .the 
those cases to, oe' "utter{ly] lmplaus\b[le1" 

.ante; at 2750, imputing views to earlier 
COUrts that woiild be ''be~eath contetnpt," 

<ante, 9ct 2753, n: 7., The u'nlikely reading 
· is, ho\y:ever, sJmredby the, Solicitor General 

and the 'Equal . Employm~nt OpportunitY 
.Commission, which is charged with imple
meriting and enfo,rcing ,Title VII and relat

" ed statutes 'see Brief for United States et' 
a!. as'Amid Curiae 1:"2; ~ot tOmention the 
Court 'of Appeals in this case and, even liy . 
the Court's count; more than hillfof the 
COurtS of Ap~ls to·, ~yediscussed the. 
question, (some, a1Deit;in.dicta}. -See an.,tfl,· 

,..	at 2750.'; The. Company' should not- be cause 
for surprise. For reasons explained above, 
McDonnell Douglas and Burdine provide, 
a' cl~ answer to the question' before us, 
and it, would behoove the majority to' ex
plain 'its'decision' to depart from '.those 
Cas~s..' ' . 

_f' , --." 

.~ 

the force of our precedents comes in' its 
clairrl t!lat Aikens seWed ,the queStion. pre
sented today. This attempt to rest on Ai
kens runsh1to the. immediate difficulty, 

,however, that Ai~ repeats what.we said 
. earlier. in Burdine,":the plil.intiff:maysuc
. ceed in,meeting his ultimate burden of per

suasion" 'either directly by persJia.diilg the 
cOUrt. that a discriminatory reason more' 

. likely :motM\ted the ethployer qr indirect1y' 
by shOWm,(thatthe,einployer's, proffered 
eXplanation· is unworthy of . credence: " 
AikEmS,460U.S., at 716;103 S.Ct., £1482 
(quoting Burdine, 450 U.S., ,at·· 256, 101 
S.Ct., Ilt 10951.." Although the Aikens Court. 
quoted this statement approvingly, the"rna
joriti here projects its Yiew. that the latter 
part, of the. statement, is "problematic," 

plaintiffs. claim' of. dismmin,ation : (shown . 
either'direc~y or indirectly), Aikenaflatly . 
bars the Court's conclusion heretliat the 
factfm~er can choosil a third explanation, 
never, offered. by, the' employer, in ruling 
agaiIi.l!t the. plaintiff .. BIJC!I-Use Aik!ms wilJ .. 
not liear the reading the majority Seeks to· 
place upon it,. there is n() hope .of projecting, . 
into the ~ast the abaridonment'qf precedent 
that' ~ today.' ',. -, .' . . 

'·1 cannot join the' majority iit turning' our 
,back on these,earlier.·declSions. ~'Conilider: 
.ations,of stare ckci8is luive.spliciai:force1in; 
the area of 'statritoryin~rpretation, f()T 
here, uhlike in the context of constitutional, 
interpretation, the legislative power is im- ' 
plicated, and Congress,rerriains free to aI, 
ter .what' we .have 'done." :Patterson' 11.' 

McLean Credit Union. 491 U.S. 164.- 172
173. 109 S.Ct: 2363, 2370, '105 L.Ed.2d 132 
(:1989)•. IUs nOt lis though Congress is 



, ' 
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unaware of our deci.Bio~cori~mU;g'Titie 
VII, and recent experience indicates that 
Congress is ready to act)f we ,adopt inter:

,:Pretations of this statUtory schem!!, it find!! ' 

yond'w~t this'~urt has p"",,;nhal;;" 
quireil Title VII :liti~ts'tO' 

to,lie mistaken. See Civil Rights Aet..offor,employer.i who are too 
1991; 105 Stat. -1071., Congress'has,take~. hones'tin coUrt,"at the expense 'ofvieiinia :' 
no action to indicate that we were mistaken ~of discrimination who do rIOt" :happen"iG)' 
in McDonnell Dimgltia and Burdine. , have cfuect evidence of discriminato' -, 

, "." , / tent, Lre~Pectful'y dissent. 
',' :: • ," • - ~ , - ',> 

':Tlle enhancement, of 'a 'Title 'VII, plain-", 
, tiffs l;Iurden wrought by the Court's opin· 

, .iOn is exemplified iii' this CSl!e: 'Melvin 
Hicks' was denied any opportunity; much 
JeSs a'full and fair One, to demonstrate that" 

:'the supposedly :non<tlscriminatory explana. 

:." 

tion for his demotion"aDQ terminstion, the .", ':: ',' " " !~uil\ 
penioriRJ animosity of ius nnmr<iiate super' "Ferris J. ALEXANDER, Sr::-Petltloi;~~' ' 
Visor,wasunworthY,ilf credence: In fact" ',;-. 
the District Court did'~ot find that personal' ",V,,, 

atiimosity (which it failed to' rerogruze, '~' "j, ,UNITED !;ITATES. 
'might he racially ~0tivated)was the !l'U.e ,: " : No. 9i~u}i6: 
reason for.the·actions St.' M8.ry's took; It ' 
adduced this reasOn simply as a pOssibility , , , Argued Jan. 12, 1993. 

,,:;inexplainingthat Hicks . had faHedto prove", Decided june' 28 1993. ,. ' . 
,","that 'the crusade [to" te~inate him] was ' '" """':" ',"'l:;~;-, 
I j-aclally rather thanpersoruilly:'motivated." , , , ,,' " ,,:,"'.""',':":!:ti!f; 
'756 F:Supp. 1244, 12S):! (EPMo.I991). 'It is, Defen'dant waS convicted in thetJiiitOO 
hardly surprising that Hicks failed to prove S~tes'District Couit· for the District,:Of 
lLliythingabOut ·thiSsupposed personal eru· Minnesota, JameS M, Ro~enb~ilm, J.;o(f8!, 

' ',s8de, since'St. "Mary's never arti~ulated 'offenses' obscenity ,offenSes,' and 'Ra:clie.: . 
'such an explanationforHicks's:disch~e, 'teer Infl~eneed imdCoiTuptOrganizilii~tis 1 

l,lnd sUice the persoDwho,a.llegedly' con·. ,Act (RICQ) Viola~ons, andh~ ap~lea; 
ducted this crusade denied a~,trial any per· ',TIi~ Eighth 'Cii-ChltCourt;of AppeaIs;~,', 
sonal difficulties' between, ,himself an~ 'F.2d 825"affirmed. Certiorari 'waS'grant-, 
Hicks.' App. 46. While the majority maY. ed." ThEfSupreme .Cciurt, ..Chief ,JUstjCe 

-wellbe'troubled abOut.the" unfair treatnient "Relinquist; held, that:'(l)'forfeituni 0(00:
.of Hicks in, this instan~ and thus remands tendant's 'assets; used ',in, adult eritei-tiliit 
for review of whether the District .CoUrt's mimt business, following cO\lyictionfor'~' 
'factwilconclusions were clearly' erroneOus, tlcipatiDg'in racketeermgactiVities in'vi0!R: 
I!ee ante, at'2756, the majority provides tion"of 'RI!:)O;didniitViolat,edefelldari,t'~ 
HickS ~th no opport;u¢tyto' prod:uce-evi,' FirsL\me~dment rigIitS;ana ;(2) COUrt' of , 

,dence showing, that the District"' Court's . AppeaIs !!hould have considerildwlie.tif~" 
'hypothesize,dexplanation; first arti~ulated ' forfeiture 'wils ail' "excessive fine" 'iinjl()s~ , 
six'months, after trial"is ,uowoithY,of ere-' in violation of tIieEighth Amendn1ent:.':'~f ' 

- 'denc~. Wh,ether Melvin Hicks winsor ~os· . : V ted and ~rilanded' '" ., \'::\'':Ili~;f ' 
as on remand many plairitiffs in a like,'sea " '.'., ': , ' ,; .~ ,"-, t."""", 
p&iitlon' will s'~ly lose under the IIche~e ' Justice' Souter conc~ in:j1!dgment.·,' 
'adopted by. the Court today, unless they" in pa;;; an~, ,~en¥ : III ,part" and fi!~: 

"possess both pre8ciimce:'and resources be: ,statement. c' ,"', ,,' 

,. 
,.l;:.-, 

ALEXANDER v; U.s. ' 
" : ' !=le"".II! s.a. ~66 (1993) , 

2767 

.' Jus,ti~ Ke~edy <f!ssented and, filed ty prohibited by RICO WlIlI not ~nstitution. ' 
op!lllon"m whi~~ Justice . BIac~un aJ,ld lilly.O'!l1rbroad, as applied to forfeiture of 
Justice ~f:evens Jomed, and'm~hi~hJwi,tice ~~Isl1l'ed in adult entertainriientbusi· 
Souter JOmed as, to Part II.' ,', ness, even though forfeiture would involve 

':. ",,:,'-8ylla,bU8 " • 

. " .', materials noUonnd to have been obscene 

1. ConsUtuti.onal Law ·e:>!iO:Ul), and i~ was c\aiinedthat exteMive forfei~ 
, ' Term "prior restraint" iSused~'to de ' would' have chilling effect on ,sellers, of 

s~ribe adhiinisl.r;itive and' judicial orders" adult materials;' activities forw!llchforfei. 
forbiddi!!g certain communi~tionS when is" ' ture was ordered already' carried . prison 

.sued in advance of the time that such com. term aildf'me threats, ',,+,hich would have 
ni~nications are to " U.S.C:A, cbilst.' iar."more powerful deterrent' effect on pro-
Amend. i. ,,': " ,',', tected speech than prospect of forfeiture, 

See publicl.tion 'Words' and 'Phrases.":' and which' were' clearly ,conStitutional. 
-. ,for other judicial constructions.' and U.s.C.A. Const.Amend. "l. ' ' ' ,,", 

definitions.' ' -, , " ' 

2.Co~stltutlO~1 La': $:>90.4(1) , ' '5: Cririlinill Lawe=>1214' , 
&urt~rderedforlei~'of assets' used ,': '~~Orfeiture o~ I!!'se.tsr as pen~lty ,for 

; in furtherance of racketetiJ.ing activities' , '!lOIating RIC?, lSequ1V1u.en~ of fine, ,for, , 
': ,prohibited by_.RICO, involving, predicate ' p~ses o~ EIg~th, ~;ndme~t prohibition 

acts of. distnbuting, obscene material 'rud agamst, Imposmg excesslv,e fines." 
not consti1;u~ prior, restraint on' d~fen. l!.:~:~.~.'~nsl;.Ame!ld. 8." " , "., 

da~~:s freedol!l of speech! even though he 6; Crimi~ '~w e=>12i4">:,,,. , 
,claimed that loss of assets"w'ould'precilide : 'Court d ;te',' '".,. ' h th' - " .. " -, 
h 
' ,,;. ad' .. , .. ,'.' ' . e ,rmmmg""w e er'cnmmal ,:' 
IS re-entry mto ult ,entertamment busI p" h t' I ~E' hib 'ndm'·,.'

ness; 'decree was punishment for t' acts ,', un~ men VIO ~ ,Ig ~e, ent"lS. ' 
rather. tIiali proSpective res' tram"t pas 'h~' reqUired t:O coDSlderwhether an !'excessive ' ' , on speec, f ..... dis rti te ',.' 
as !1I)thing iiLiodeiture order would pre. £m~ 1- .~ropo ~~" to ~~tY.. ?f de- , 
vent him .from taking untainted ass~ts and en an, so.enses m case,s mdition .to 

, ,resumirig' adult 'entertainment business':' '!-h0~ m~oIVlDg. sentence of, at least life 
U,S.C.A. 'Const.Ameqd., 1;, 18 U.S:C.A:, 'lDlpns,onmentwithout possibility of parole. 

,§ 1963(a)(2)(~, D),- (a)(3). '.'-': :U.S..c:A..~nst.Ariu;DI:L8.· . , .' '.' 
. a.,Constitutional ~w '~42:2(1) +'JCrimin'w~La~~i214,""';.· 

"Overbreadth" doctrine, which is;1'; , ,Court cif APP!laIs sliouli(havl1 consld
Par:ture from traditioiial rules of sU;UdiDg;, . ered ,w.~etherorder, of forf!lituni of defen··· 
pemritsdefendant to make faelal chilllenge !l.anfs wbol~e'and retail adult entertain· 
to . an overly' broad'; statute restricting, ment'businesses, and $9 million in monies 
speech,'even if defendsnt)ias'engaged in' acqWledctl!rollgh' racketeering'activity re

, ' speech that cOuld he regulated under more 'lating, to distribution 9f , obscene material, 
_ narrowly drawn 'statUte. U.S.C.A. Const.following RICO conviction:, was an,"exces··· 

A!n-en4- 1. . ~. , ' " ., " sive fme" within co!ltempl~tion of Eighth 
• " See PU1:>U~~o~ Words ,and p~,,; . Amendment, when acCompanied by six.year 

for other, Judicial constructions and,' 'prison term and $100 000 fime '18 U S'C A definitions. ' "" ." . ; " .', • • . • , 
, J, ~"'d,,' § 1963(a)(2); U.S.C.A., Const.Amend. 8. 

4., Constitutional, Law '4(:;\90.4(1) "',,"; <, . 
Forfeitures 'e..i ",'. ' 

Statute pe~itting fOrfeiture' 0-": bu~i· 
, ness assets invo~ved in raCkl1tetiring activi·': 

,After, a full criiliina.1 trial; petitioner, 
the'owner of numerous ,~usinesses:dealing , , 

"The syllabus Constitutes no part of the opinion :'''';rter,:ofoea~ons'for,the'''';n~en:;;; of'the 
ofl,the Court but has !-n prepared by the Re 'reW:ler: s.;., IRiited 514tes v. Detroit i:unber Co., 



~. 

" 

'" ~366~'-o 114:·SUPREME:.COURT'REPORTERi: ' : 

" ,,<, " .:." ~!'. ~'.' . :'.  . \ .. 

;Accor.:ingiY;':we disilgreewith:UUl Second ': "There is no doUbt thatCongres~ b:ls :im, 

; 'CIi'Cuit'stheory' t;hat' "api!l'ent~may not ob- ~ p~da sigilmeantfiilanciaibUrden on ~tates ' " 

'~'iaiti' reimburSement' for's unilateral pl8ee, '" and school distriets that participate' in IDEA 

'mend! tliabPlaeement was'ln irschooL tiiat "'Yet public educa~onal'.il.uthorities who want 

.Wasnot'on':[the' State's): approVed: list of,.' to avoid~irid)UrSing'parent8·fo~·the pnvate 


:';private"}sChools,'" ~Tucker,. 873 F:2d; at . 56!i':educatlon'of a disablei:t'i!hild can do one~9f 

.(intem3.Iquotatioiimark8;omitted).';'.PiiJ:ents'· !:'two t;hings: gwethe cliil.d It. 'free appropriate 


, "~allilre ·.toselect. a; progralIdalO\\Jl;,:tO' be ,:.illibli~':edi.ication bl~a"P1JblicBetting, 'or pla~ 

/approved by th(S,tst.e.In. favo.r'of;an unap- "the'child,iii.ail ~ppropriate 'privaie.setting~·of 

.~ proveq ijJition is ,~ot its~aba,r. to reimburse- "th~ State'schi>iee:' This is IDENsmandate, 


.::~~t~~~~t~~t~~::I.~~a!~~~~'S:!/

:,:tial:Joour. holdipg; we,note t.hatp~nts:,m"non'a•.''unilaterally 'change;their ehild~sp1aee-

",~the.. position :9f:,Shaiinon's:h~ve'no,:',w~y';'of ·;,me~tdriring the p~den~ of're'¥ieWproceed
-.,;~~g. at ·th.~, tiroetheyi'ielee,t ·a,priVa.te :.lngs, Without tbii.consent:of the. state' or local' 

,~s,~ool.'lVhe~.er the sch?Ol' meetj! .,~~ ~~- .:.!K!~o~t9fficials; do"so/a~ th~~A~WIi,fin~eiaI 

I:~~'; .. :,S~~th. ;C~¥~.ak~ep!!.:iiO~: P~J!c:!Y "l;,risk,~.:,B,~rl~~,;ru~:.~· ~74.: .105 

:a:viillall1e list,9fapproved pnya~ schools. b1,lt "S.Ct., at;2Q04.::.2!Xl5,,, They are, entitled 'eto 
:,~~~d:appro~es pri~ateBChooj'pIacements~:_ ;r'einlbUrsement 'Omillf.:i fedeiai 'court'· con~ 
,~oii.. a:·caSe:~y:;CaaehasiS~:. In fact, .al.though ,'.,~hides bothtii.atthe publiepiaceineilt, ~oiat-' , 
,:,~~~U~ ~ChO?(g#iclalJiha(pre,V:ious1y.placed:.e~IDEA; .and,thllt ~e,private ,Sc;h~9~;pl~~" \. 

. ",~ee,chiJ~n.witii ~l!8l:Jilitiesat, Trident, ' ...ment;was·.proper.. )iJlder"the,Act.~", ',,',r,;' , 
.. ;~eeApp. j.ci: Pet,.for-Cert: 2,s~,'T:lident.liad ;:~,: ". :,.' ,,', ,',:;, .:" : .' .;: '. , 
;.not received ~Iank~t approval from the ~~te.. " :.[7]l'1n~y,,~. n~te: . that once" ~.·c~ilrt 
; ~ou~, C,ar?~a:s 'case:-by-case '.approviil BYe- .holds~a: ~the. ,p~b~c p~~em~l!t V1~la~d . 
, tem,meant th,at Shanncm's parents. ,needed. 1 JPEA..It IS ~.utho~d t~ gran,~.s~ch ~ef . 
. the cooperation .of state 'officials before they '0 asthe. coilrt determmes, IS appropn~t;e,.. ~O 
:~o;n~.:. kiiowwhether~Ttident was state-all: .;~.s..?,' ~.1:415(e?(2); ;Under .~~' provisi?~,':~ 
,prove~..As "'!! .~c()gruzed iii Burlington.,. eq~ta?le.. cO?!?I~eratio~s~re. r!!levl!-ntm . 
such cooperation is unlikely in cases where fashl(jwng relief, Burltngton., -471 T,J.S., .at 

, the s~)jo,oIomCiaisdis~~e Withthe.~n~ed.cor . i :74,. 1~,S·9t;•. a~.~, an? th: coilrt el\ioys. 

'the private placement.· 471 U.S.• at 372, 105~ broad diScretion, m so.d~lng,.¥,. at,369; 105 

S;Ct., ,ai'2004:' .' , ': t. ;:. . S.,Ct..' at 2002. Courts fashioning discretion.' 
J . ' 

::,.::,: ~",I.' =-. , ary'eqUitablet;elief.tlD,der IDE~~ustconsid-
' .. ' .. -" . . . 'era\lrelevant factors, including·the appro

'. '.. '•.( '.: '.: . -- III. ',' .' . pnateandreas,onal:Jle levelof ~irilbulsemeiit : 
"':;The sclioohlistrlct, a1so- claims t~at' allow- . that shoUld be. reqUired.. Total reimbtifse
ing reimbursement for parentS such as'shan..mentwill not· be~ appropria~ If the. ~oilrt ' .. 
non'i!' puts an,unreasohable burdenonfinail-detenit.iries'that the . coSt' of the. private 1!dii',. 

... ~iauy strapped loCaI:'educationalauthorities: ~ ciatioll'wilsuDreasoitable.:: .', . . .,' 

.•.. afiRIS vi FORKLIFT:SYSTEMS. iNc. 
'-, .. ' --. CIU.~ JI4 s.c!. oJ.?' (I99oJ) ; . ,"": 

'. /.. . ,; ".,',::.' • c',work, b1"discrirnJnatorili hostue -or' al 

;':Teresa ,1IAR,a1S, :Petitioner. • ':'0:', ' .'en~~ent.>Civil·rughts: Act "(if 
':,;-:,';:~: ·;:V,~ :",:,,::,:;,: '·.·§§701ef,iieq.,7!}3(a~(l,), asamend(' 

, .. ;., .. : .:' :';' .>U.S;C,A.;§§ 2000e' et seq;, 2000e-2(a)I 
".:::--~QRKLIF1'/SrSTE.M~:,IN<:.:,:,.,,: . See,pl.!blication·Word:,a~d Phra," 

t· 

. - )·'No,"i~{~.ss,•. ','; .,.;.;~:l:':;i;;', '..;·::J;,~l~ti~\t~rjU~.~:.CO.~~~do!lSand q' 

Argued, Oct. 13~~1,993.• ,. Cw"ir'Right8'*"i45' '.' 
.~. -:.:.. .:·n~cided<·Nov~.9;1993; ,'TitleviI' is' Violat.ed'whe,l workpl: " 

"\1; .:0",\,,:': ,,', ,1 - ;, penheated With, disCriminatory intirilid " 
. -' '._. .' .. " ... ' .: "- ;. ,,-:::ridicule/anitlnsult thatili sufficierit(p 

. ' , . :.:; ~on.ner, ~mployee '1ile~J).tle ..yn 'action, i.,9i ;pervasiv" to.!altez: ,.conditiol)S of:vl! 
. cl~ng !hat.,the ~nc,l;t:t .of ~e.~~ploye~.I!'~"~ploYmet,Jt .at:!d.eieate~b~ve·workin 

.• ~r~ide,n~ am~unted b5,. a~us!Ve.,work .en~~~<vironment; ..Civil Rights Act,0f'1964, 
' .. ron:riJent"! liarllSS1lle.nt on the. ,basl.8 of gender. ' " ...',..,.,.". -' -.' , ',; . c'
" ... .,.' .'.. .' ." -, th- .. etseq.•.. 703(a)(I) •.as ,amended, ,42 U.• . The'United'State8 ·Distnct·CoUitfor e" ~" . ' , .. , .",> ,',' 

P.nddJ 'niStiid'of'TenneSsee 'diSniiBsed'the ".J§:29fM!e -~t,lIeq.,.?OOOe-~(a),(1). ,

:lil~onePtriUanttO i. rePOrt iuJ(i,r¢e~iniri~nda- ."s;"Chifitlghtlf*,,"145 '.',:1 .'.,< ~'.' 

':'tlon '.(if·a'Utrlted' states MagiStrate ,Judge. """"!"Mentor:""standarii' !:. for"" determ 


·1, .... ,", .' ,~., '",.,~~.·",4'" ~ ,.-'. '1""" ,' .... ~ .... ~, "'.. ,_'_:''' ' .. ,. 
, "'Fortiier" ~m:ployee' ap'p~ed. :·The· Court of ":Whether.Condu~t' is aetio~able under" 


.~Ajip~iu~':CortheSiXtJi Circul~ 976 f.2d73:3" ':Vit ili{,";;'bl.Wi~e work. eftVirI;iiment" h;,' 

:->ilfflrfued:'Ceraoriu'i'\viiif fr!l:iiied. :'Th~ Su-riieiit ~qtiires . objectively hostile or alc': 

;! 


'Im!rii~..Court.;"Jilstice' O~CQririor,.heid'itiat:.cEmViioim1ent;:::.:on,ethat, reaSonable p' 

. (i) to be aclionable under" Title VII'as;~abu- ",6i1lei' find"hostile or "iibusive-as.\}'( 

... 'iiive,wor~ envirorum!nt" h8rassment; the ron- ' .vict:fuJ's sllbjective'p~t:~eption that en', ~ 


.. '. duct.rieed riot seriously atiectin'employee's . ·ment. is"abusive; eonduCtthat .isnots,.:.' 
 :~, 

psychologiCal Well-being or leaithe'employee .~. or pervasive en~'uglr to. create, objec' .• ' 

. to SUfi'er,\njury;. ,(2)'the 'Me-nror standardhostlle' or abusive work'~environmeiIt'i . 


requires ~ obje,ctive1yhos9I-e or ab~ive en- ~'yond Titlll VII's pUrview; !is is~.onduc·" 

, "~,vironnientas well as' the .:victim·s· objective' '.victim does not subjectiVely perceive ai. 


~ perception. ~hat the!mviron~ent:.is abusiye;'siVe.CiviL 'Rjghts.Act. of )964, ' §§ 

,and (3) whether an environment is sufficient-seq., .703(a)(1), 'jIs . amended•. 42 

Iy hOstile or abuSiVe to be actionable reqUires' '§§ ,2riooe et '.seq~ 2000e-2(a)(i), 


'.co~ldera~on~ o~.,#Lt;h~CirCu'.ri.st:ances•. not·. ~4~~il .Rights 0=>145 '. 
.any one factor. -.. . . " '~,' .... , , > 


. :' .' '," " "', 'Diseriminatorijy'. abusivJ work. en\' 


.. , c J'udgm~nt of Coilrt,of ·AppealJ.! .reversed ment, even-one that does not seriously.: 

.• and ease, remanded.: . / . employees' psychological ~eli:being. eli] . 


' .. 'justices Sca.lia"and:Ginsburg. filed cOn~' . often will detract from employees' job P' , .. ' 

'curiirigopini6ns. ,.,. ." '. :·mimce··to .such a.degree as to blClactio' 

',~,., .':': ..' :... . "". ~ .: under Title VII. even before harassing 


.. '.',' " . " ... , . .. - du~t leads" to' nervous breakdown, , 

:: ~e:schoo.l district~gut!l! that requiring ,par- .: ~~~o~di~~I~, ~e ~the judgment of ':he' 'I' , -...,1. eivi, Righ~ ~141, ~45. 167 .,:' '.,_ Rights ACt;of 1964,§§:701 et.seq" 7031. 
, ents to.choose' a, s~te-approvedp~vate. CoUrt of Appeals." ' . . c -Title VII's proqibitionagairist di.sclimi- as amended, .42U.S.C.A.§§ .2000e et 

~cho?l If ~~y wanLreimbursement:is the. ..:. ::,: - . i·: . . "~; 
 nati()n with resp.ectto"tenns, conditions;·or.2OoOe-2(a)(lj: ,:."" , 

ohly'meaningful Way to,a\lowStalils t9con-' So orderid._ , 
 .. privileges o(employment" b'ased' on race, ..,.., , .'. 

tr'ol' costs; otherWise' States wi11have' to re- . ': 


coior. re.ligiqn. seX:,opationai orygin is not. _5•. CiVil Rights <$:>145. 167... .. . . . 

imbiirse dissatisfied parents; for' any private 
 Iiinited ::to -economic or tangible dis!!rimina-. . Even:without regard to, tangible e' 

school thatprovide.s·' an education that iii' 
 lion; but extends t9 entire speCtrum ,of'diSpa-of objectively hostile Qr abusive. work 

proper under the .ACt,. no matter how ~n-., 
 . rate treatment of, men and W(lmen In employ- ." ro~ent,very fact tha~ disCrimil)atolJ' . , .siVE! it may be: ,-, , . ' inent, 'Wbichln~des ~q~ People to' duct is 80 severe or 'pervasive that it cr 

. ".. ' " - ~ ";: ,.. 
't. 

~I '..,,-"--- +.:----. _'. . ----'.----·-,--·-,.-~c.-·__ , . ·~,-,c -.-'-"----
--,:' 

http:the!mviron~ent:.is
http:liarllSS1lle.nt
http:No,"i~{~.ss
http:s,~ool.'lVhe~.er
http:a,priVa.te
http:th(S,tst.e.In


, \ 

.' 

'\3~ ·')"~1l4;S~~EME{,CQURT·.~E~O~',I'ER . 
J.::;.n -t'-- .....',;' ~ i' ,: ",;:'\ 

':'wc,lrk enVirorunent·ab~i.veto employeesJln... been .• actionable ~der . Title . VIIi. distriet 
·-\ibilsis;~ft.heir race;;ge!lder; r~Iigipn;·or: ria/ COUrt ha~ei:r9~eously:.re!l~d~ inplose case, 

,;,tional..origi!J offends Title VII's broad rule of. that· conduct must"have 'seriously affected 
workplace equality. Civil Rigli~ Aet of 19\>,( 'employee's psYchological .well-being'ol' led, 
§§.}()1': et:8~q~, ·7Q3(a)Q), ~as: ,iimended;' 42 .. 'her to "suffer' irijuryi:' C~ .Rights Act· .of . 

.U,RP.A §§'2poQe: et:seq;;' 2f.lOO6.;.2(a)(I). c 1964{ §§ 701. et··sflq,,;,7Q3(a)(l);· as amended, . 

6 C' 'fR'-ts ·$;.145l67' '·;!'?'tui~,;:;. . 42·U:S..CA §§'2000~·e(se9.,;2000e-~(a).(1). 


~. l~ _ ,16&& ., . r '. '.,,'"' r '"; . =:. ..)Y:~~:l ·,gl >·ti.~, O-~~;\~"J!\" -',,_
W, • • ';-" 

"·To be actionabhi' under'CTitle'VII 'as' 'c.. . . ' .... .' ". 

~:"abiiSive'":worIt·;;enVironment"· ":haraiisment. :" '.". ;;" . X·'S'llllalms~·i'~'1 .. 
,dfiOndtid 'iieed'not'senously:affect,elhployee;s <.' . Petitioner Harrls,sued her. former em- . 

· ~psyehol(jgiCai~Well::being 'or lead ~mployee~to ;. ployer ;.~po,nde'ltF~r~ . Sysj;emlj, . Inc., 
'.;;' stifret injury,tso long'iIii};enviriinmenn,voUld~: claumng,tha~ ·~e:.cOrldu~ ~P\,orkli1V-s'presi-

.' ·~:~~;f;W~~~~~·~~~:;~~~;~!.!;!o~i~i;h'~~~~~J);;:i:~f~:; . 
'psyehological'well;beil!g'or Wtiether 'employ- ,~gender m,y:tolation.;9i. Title, YI~,of the .civil


." !ee'sUffered'in,jlriY eoUld uriliece8saiiJy'foCus ,~;:aights¥..of.l96il::::P~~thiS ,w,rn!~a 

. - , . fact. finder's attentjonon concrete~psyc.holog:i- ", clos(ease,,? !ii~ ~trlc~ C~ili:tfou~d, imiong 

'" c,i,I~imn, whi~ Titl~:VII doeS not ,~uire.,' :oth~~'t¥nis:'.that. F:otkJ.i!t'sPfesiderii onen· 
:2;Pivil'R:ightB:,:Aet .'of191,l4(· §§.'io( ·~cseq" ))nsUItiidHiDTiS'be~~e·ofh~i;.geriaer,;,and
~!.~~(a)(l)/WI:, kriended;'~ US:CA .§§ "2OQoe .~: ~f!.iin inade hert:n:e ·t.iagefofU~Wiulti!~' ~!!Xii" 

·;;;~~~7'~'~~!~l~);~~~~:'a~~: p~X(; '..~ ~~t~::!tle~t~7~~e~~:~t%r:d:J·~. 
['1:;::')01' ot!tefjilllic!alCoilstructionfii.iidd.e£l!;~'.. '.:iIp abu~ive imviiofuneiit, becaUSe they ""ere' 
-:'-: !j,'b::titions,-~·.,:;;':i·;'·- ~~,-~,.' !·,,";i.·~· ... ::~·' -""tt .,,:"- ... :.:. •• ~'.!. ...," •... ,.- ....'" -.' . , ". . .... ...... ..' . " .,... '.' ; not· so severe' as . to .. ' . : . senously· affect, (.':rciii{itights .¢::!>145, 167 " ..'. :':--:/[H3xrls']" psych9!ogical~~beirig'i,or~ lead
::': y . Wb~therWork'enViro~ent ~'. "hostile" '.' he~, to' ~suffe[r1injUry.";. The::coult'p( .~ .. 
-:. 'it·· ";'..:. ,... .. ' " , '.. "eals ·affirmed·'.'·: ' .' , -' -:-" . "', ",:;'

or. abuslve.,m VIolation .of.Title VIIcan.be P" ... · .. . " .; , .. 
...~eterfuinediooking onty at allclrcurilstances, i:~Held.::Tobe actionable as "abUinvework 
,;wbicp ~ay iriclude(l'equency of dis~ato-·!mvirOrmient"haraS8ment. conduct need not .. ' 
',ry con!luct.its~ ~verity,whethel'itj, phY1\i- "~eriously affect [an employee's]psychologi- .' .' , 
. . Cally: threatening o~ humiliatiilgi ·or' m~rely .. calwell~being",or" lead the" i plaintiff. to 

· offensive,8Ild ~hether it u'!l'e~onably'inter-. '!'!111ffe{r1 injury." pp. ~7o::.s71;,·.,,:.·;. 

',,feres with employee~~:wol'k performance; ef~ ....>" '. '.. " . " .. ';.. .' . 

· . feet on einp)oyee's'psychologicatwell-beirigis . (a) .The app~~ble~tarid~;here.reaf. 


relevant indeterrillniilgiwliether victilh. actu- . ~ed, III stated In Meritor Sa1l!.1Il?8 Ba71k:v. 
. , ally found enviroimienfabusive, but that fae-. ,Vtnson. 477 .l!.S,57,.IPS:S,(jt.23~9, 91 


· . (tor; like 'any other releiant:factol';may be' L.Ed.2d 49,: Ti~e VIliS ,?ola~d ~~~n the, 

· itaken into aceount and no sirigle facWr is , wor~la~!l t~ permea~dW1th discrmunato~ 

· reqtiin!d:'CivilRights Actofl964,§§~701 et· ~.ehaVIor that!s s~ct~n~y.se~.ere or ~erva-
·.. seq:, 703(a)(1); 'iI!!' 8.JDended; 42 .;lLs.(J.A ..stve .tocrea~ a dis,crmunato~y .h,ostileor·' 

,. §§ 2000e .et seq., 20008-"2(a)(1).:;' . : - abllSlve working enVll'O~en~ ~, at64! .67, 


, .' '.. .' , . .., .' . 1(16 S,Ct., at 2404. 2405;. This standanl re
.8. :'FtideraJ COurbi:.e=>462 "., .qw.res an objectively hostile 01' abuSive.envi~ 


'! . ~evers81~d remand was :ne~esslirY, fol" ronment,....:.one. that.' a'reasonable' person 

fiirther-'prOceedingi! on Whether workenvi: 'woUIdfind hostile or abuSive.:.::a.'1 well as the' 


. ronni4!Dt was suffici~ntlyiiitimidatirig 0'1' abu-. vieti!n's . subjective perception' that the envi

'.'. siye to)emale, employee that it)VoUIdliave 'rOmrient isabiisive. pp.: S70-37L.~'·· . 


~ , - . .. ,- . 

. . ' .;The·~yllabuS con.itiwi~:no part of the opinion of See Unil~ Stares.v:Detroi;:Lumber Co.• 200 U,S. c 
· . ":!he CoiUt but haS been prepared by the Reporter':.' 321. '337;26 S:Ci.'2St;:287. 50 L.Ed; '499. ., 

;,,,of .De;isions forthe'convenien~e of·tlie·te<!der~ .. '.' .,;:.,; .. ;..... ,~ .: ': •. ,. ';,'" .... ''', 
- ~ 

" 
, iIARRIS v. FORKLiFT SYSTEMS; iNc, . 

·Clteuli4·S.CL.367 (1993)' : '. : 

I • ," -(b)Whether a~ en-riron'ment ls"hostile'" .... ' . I· '. /. 
',,,{ ..""or "ablll!ive". cali lie deJ;imninedonlybylOok" ~. Teresa Harris,:.vorked· as 'a 'mana! 


ing at· all the.-:'circtIms~ces;~ which;mayi,!~ Forklift Sys~ms,. Inc., an ~equipment 

: elude ,tile. frequency" of. the' discriminatory '. company. from Aprll1985 until OctobeJ 


.. ci>ndu.ct; its severity; whether it is phYsiCally ". Charlea Hanly w Forklift's presidei 

,.: thfe..atening.or' humiliating, o.ia mel'S' offen- Th".... M' .....te' .~. ':d· th·t;· th ".c.,
'" ..... '" '.': ' .. .' ., e aglSw.. 10un a rop.

:' slve utterance;· .~nd whethel'.l~ ll!lreas()nably.· Halns'time at Forkurt, Hardy often irj~ 


interleres·with· ali 'employee's work'perfor- h' b " ... f h'" . d d' ft': .
:.' ..... ", " el' ecause 0 . er gen er an.' 0 en' 
mance.. The effect on th!l·.emp\oyee.s p!!ycho-' h tho targe't of' . ~"d'" a1"

'cal' ll'b' ,,' I' ; d ... ' ,er e unwan"" sexu mnwIOgl .we - emg III re evant In etenrumng H~"" '-Id H '. -... aI '.. 	 '.: .· ' .' '.. . '.' ". . . •...my IoU arns:on sever ·occaslO
· whether the' plamtiff actually found the enVl-·,.·,. .'. .' .' . .• " 
· .' t" . b' .. ':. B t whil' . ch I' "_~1 ~the presence of . other e~ployees, 'Yo. 
· ronmen. a uslve. u . epsJII 0 !lgl""" " . who 't d' k' .... JJ d "W
'h"U'k' :,. 'th'·:;··I""t·." ';":' "b' . woman, a . o you nuw an e·1JBl'm, ~ any 0 er re evan lac...,r; may e; '.., ,.' . '. ,. -, .' ') , 

• 	 tak''. ". • ....... . . '." " .• 
 l' ...._..._... ,. . man as the rental manager'.:, 'at east ..
. ' en lOw aceoun..,·nO.S1nge:l,",Wr.. llIre- ;. I 'h '. h" . " d'il .... 


'<':qUired; ·P!'-S71.·I;' :',. ,:",',;,. ;.:i-' . .:~::~ .heto der .s~ was a urn .. as~ ~() , 

. ':' '.':" '.' . . ,y. 5.' ." .. ' ,...... : '. 'App, to Pet. for .. Cert.. A-13. --Agam In 


· " (c) ~ersal. arid: remand·are reqUired, :.ofOthers, he 'suggested tha' .the'two of" 
.-.' :becaus~ JheDistrlct Co!irt's erron~us..appU;·'· "go to. the HoUdaJIIInnto r,egtitiste [He . 

"Cllti~b oCth~inC()~Cj; .legal.stail~d;nay. <raise!': "Id.,:;at A"-14.. HanlY'occasi, 
..:,weU.ha:v~ .influenCed 'its; UItimat.e con~usion" aSked Harrlsand other female employ; 

. Jllat tile. ~o~k..el!~nmertfw~ not JntiJ:n.-idat.: .:get·cobis. from , hiS front pants p\lcket; 
ing9~abusi~~,tO;Hams. ~p~ygiv~~:~at ,Hethrew.objecb!on the ground iilfr!· 

... the',i:9UrtfQ~dJJiill,~ be;~~4l'J9!1~:.~.;;:.P: : HlirriS.and Other 'ivOinen"and asked 'th .,,' ;. 
-,' ;37,~.··'· ,.;::.' ',"r. ~\,.' "''', . ' ",pick ·th~objeCts··.~p: ,1d., 'at A::'14 

': 976.·F~2d 783 JCA6'1992),rev~rsed and . He,made sexUatiiin\!endos abo\!t Ha~ri.' 
'l'Smarided>~ '. '" ", r,;: .', . . : other worrien's e1othlng;~ lq.,.at A-IS 

. :O'CONNOR,' J., deliveredth~ opbrlon> . In mid~A\).~~t,~1987, H~ co~plail/ 
'. for:a unani~ous Co~'SCALiA;J" and: iHanlyabOitt his conduct. Hamy said \. 


.. 1GINSIlURG;.J.;file4;:Concllliing:~opinio~: .' surprised' tliitt'Harrls was:offended,' cJ 

.,... ..' :,:::':": ,<.... .;. " c·:·.. • • 'he. Was only joking,andapologized.-: j 

. .. . ". . ., "A-16.· He.a1so promised he. wouid'sto! 


:. i~Veiliek.·NashVille"TN.fof:petition~r. " beied on, ~ assurance H~ ~tare~ ;- , 

". -. '.:' ":. /.--:' .' job ... ·lbid.But in'eadY·September, J. 


Jeffrey ~" Mine:u-; Washili~n,. DC, for '. began 'anew:' 'While Harris wasqrrranr . < 

. ,,,)'U.S. as am~ cun.ae, by spectal.leave of ~e '.·deal' with: one: of :Forklift's cllstomel 

• .Court 	 ,»' I, '.' '- . 'asked 'her, again·in.frontof otherempl' . 

>stin,ley' M.,Chernati, . Na8Ii\;me, 'Tt,(·ior.: '~Wha~did you do, promise the guy .. ' 

respondent.' ':',: .:.' :, , ..... :. " [sex] Saturday' night?" .1~, 'at ~~i7 ' 


·EQl" ~J.s. Supre~e Couribri~f8, see::~: 'Oc~ber 1;'H~<l911ected he!: payche(

.' . ," . qwt. ,.. . ....,'. 
, 1993WL.S02216 .(pet. Brief)::. ": ...'. . 

: 1993WL~S0222s (Resp.. Brief).·; , ' .. HarriStiten sued Forklift, claiminf 


.. ~.. .- ..:.' ..' .• . .' .. . Hardy's.conduct hallcre!lted an abusi\'c' 

J~stice ~C~N~~~ de~vered,theoplruon . eilVironment for her because oiher g, 


of the y,Ourt.,: . 'The United states District Colirt fl'" 

In this c'ase w~ corisider the definition ~i a' . Middle' District ofT~nnessee; ;doptlil' 


·discrmiina~riJy "abusive. Wol'k eiiviro~me'!t';..report ant:! r:ecommen!latiG;' ~f the ~ 
· '. '(a1soknown 'as a !~hostilework envllonment") . trate, found this. to De ~a C:";se·Case," " 


unMr·TitieVII of the Civil Rights Act of' A.:.al, but lield··thatHanlfs conductd:, 

1964; 78 stat: 253, as amended, 42 U,S:C.. create an abuSive environment: ~. The. 


· § 2000eet8~q.:·(1988 ild:, S~pp. III): . fouM that' sOi1leof'Hanly's com~enl
.' . 	 . ........ ~ "" ~. 


'" 

7"":,-:",:,:,-.--::--:~--	 -....:....~ -·.;.1--:-"-' -~-~"----'-7--~~-.-.-.,,,;-'-- --.-.......:,--:-._.'- ''::'''-- 
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'fended,· [Harris], and. would offend the'rea- ,'. of employment, becaus,e of. sucltindividual's 
'; Bo~able ,woIl13ri:' J4; at ,A-33! ;b!1t~th!ltrthey:,:race, ,color;'religion/sex,llr natio~al origin." 

:"w(!re,not·.,! ", ", ;'. .,.42U.S.C.,.2000e-:-2(a)(p, Aswe made clear: ':canimd otten Will' detract'from employee.!!' ·trequeneyof the disC:rqninatory.c' 
,'\)'s!l sever!! as to_ b~.:.exPected·to s~ously,.<in¥~ SamtlQ8·B.(I.~ v: Vinson,. 477.,U.~.. ~: . job p.erf~rmani. diSCoUrage emploj'€es fttun :.se,verity; .whether iti~'physicl!lly I 
, •. affect.JHarr4I'] : psychological 'well-being. \)j7, I06S.qt. 2399,,~1 L,EQ.2d, 49 (1986),~s, ",.'r.emaining on' the Job, or keep: them from' or hi:nniliating; or a mere offensive 
q,'A, reasonable WOmS}": manage}' under:'Uke ,,;langu~ge :'~i.S not" llinite~! to, 'ec?no!p.ic~, or. 'I': ',advancing in their eareere.Moreover;'even ,::and Whether it unreasonably 
,;: ~ciiCtunstilnces,.woiJld. 'have, beep .offeride~. ;,) !tangible' discri,minati.on,: ,Tl!e phl-ase 'tenns, ,,' , ,without nigiu-d to these' tangil?le 'e£reCts, the :'an employee's work performance, ::L, by ,Hm:dy, buthi~ ·cOiiduc.t ,wo.uld n9t)iIlVe!,c~~~tions, o~. pri~ege~ .• of·, emplll~e~t' .." .•.very fact that thediscriininatory conduCt Was oil the elnployee's psychological \\:(. 
,.,:;;l:i5~n. ~.•. ~e le.vel of-.interfe~lllr; ~th .. ,~af '.' evmce..s. acongryssl.on.aI, ,nten.t.. ;to ~q;ke ,.at . so severe or perv.~iyeJthat if ~a~d,a wO.rk .• of cOUtse; relevan.t to _determ,'inin:'I(", ,', person's work performance. ' '. :, ;.;Jhe e,ntire spectru¢ of.disparate trelltment: of >' .enVirOnment abUSive to employees because of..!'. the plaintiff· actually found the :el 

(!! ':"':.:: ;;N~ithe;'d~" Ibeiiev~ • that [H~si'W1isimeri~d'women·. in-emplo)1llent, ".,¥hich bi-, .... . their race,gender; retigion, orriatioDaIorlgin '." abusive.• But while .psychoiogical 
. ::., ~i.supj~~feli:so~ffe~d~d .th~t· sl')e:sufie;red;:,·cl.ude~~~n~ people.to'Yrir~ in adisC}'inli
»?:;,.,inju:r;' ~", A1$ough,Hlitdy ~yattiIlles ;.. natorily:·ho~~"or, ~,u~lVe .en;n:r?n!p!'lnt..ld., 
.. ·havegenwnelyoffended [Hams], I do not at !l4,.lO!l:S.Ct."a~ 2,404, .qu,~t¥Jg~8 Arw~les 
,;;~~~::'?elie.ve tJiat he ~e.at:eda.,,!orki!lg e~n-:Dept. of Wam, andPOW/11:'~" Manhart, ':125 .' .' 
,~!~::~ent S\nOjs~~~d asoto be; !~tinrlda,tin,!or·\y·S:702!.7~I' n!13!~~;zSp:: .1~70,.1374;.~55 
'·r:.""abusive.W.[.flarrisl~i Iil; at.A~ to,A.,.35.:i,,L·Ed',2,d..6;5.7,,!I~J~) .(sollle,:mr-ernal!q~~ta?9n
''',-' ,'" ",~, ",' . '.' .". .",marks onuttea); When the workplace IS per- ' 
"ir'''In'foeusing' 'on'the employee's'psycho!oai .. ''',' '., ..... "',"" ",·, .. ,'v,,· .,"" ... ", " . 

.. " .,.. ...- 'meated· with "discriininatory intiniidation, ,_ lcal "'~ll bel'ng the DI'strict Court - ... "ollow .. , ... ... . ,... ... '" - .. ,r "~",. r '."""'1' - ridicUI 'd" "ult,'" 477 'U S t 65' ~06 
.., I'ng' Cir",,;t, preceden't. Se·e,Rabid.M v' Os- '" ., e.. ,all u:s "n" ':';', ,a, . "'" 

" ~~ " ..." , : S.Ct. at 2405 that IS "sirffiClently.severe'or 
.. hceQlatRejinitIQ. Co.;"805 ,F~2d611', 620 (CA6':!: erv~iVe' i:.'()"~~~ th~:'(;On'diti6ns of theVlc
.J '1986)1 c·ert.,;d'e'lU'ed 481, US '·1041 107 C> ct. ,<.~., '>,"','" . ',<' ~: .. ',' .'..,. ::.....:.:

'. n, . " ., ,,0. ·tim's employment and· create an abUSive 
, \11983,'95 ·1/Ed.2d·823 '(1987):,. The' United, .... : ' ,.' . .. .. 

'~:' ,,<' . ... ,..,.. "" ,',\VOrking env!rOnment," ,ut, ,at 67, 106 S,Ct:,
:~., S.tates Co;urt of ~ppeals fO,r the, S~.~ireWt\ati 2405 (interruiJ'bracItetS amLiIuotation 

affirined m~a bnefunpubllShed deClSlon;~~6 marks"omitted); Title VINs violated;';:~': ' 

. ',; o.ffe~~s 'Titl!! VII's' b:oa.d . rule of ?'OrkJ?lac:.e •. any ,other rel~vant fa~t~, ~ayb~' 
" ,~eq~ty•.. The appallingcon~uct,alleged:,m ,~,.~.~t,·.llo., single 'f~;',Jr ,1S~requ]l 

;, Meritor, ,and the' reference. m. that. ~.to . .', 

,,' :r~nvifO~ine~ts ~: ·so. ~eayilf P?liuted With~dis- ,,: ' "" :~;~ :'~.! .:. 

: ··criminatiol1:.,as.~. d~s!Z.oy.·colll~l,e~ly th.~,; ..,. '. " • III 


.... emotional ~~~psych9)?~cal stabi,lity ofo.nu- l.. [8]' Forklift, whilecollceding'" 
,'" .,." .. '. k'" . t,66 106 ~,,;. .... ' .' ,.... , .'o'
,.nonty"gt9up wor ere, ,,,supnl, :a., ,.. ~ent .that the coilduct senOI, 
' ·s' C"t.· '''t' ""05" ,," ti' R"" 'EEOC. 454 '" .. ':' ,1;.<.,-: "'.' '.: " " ,a·...... , quo ng ayers v. .. ,". psyCh.oloO'lCa!·we.ll-being IS unfound:,. .'.', ,', : '." .. , .' " . ,... .. . ,e' .' '. .,
. , F.2d .234, 238 '(PA5)9?l); ct!tt. denied,406,that thi!r:iiStnet CoUrt nonethelesi"
.::', S'C' , 58 32 L Ed.2d 343·':: ': .. " ..:'-' .. ~ ,. .. '.', ' 
s:u.,~, ~:5'7~92.,;r.: t., 20, ~ • "... < ; ,: appU?i:ItI1e,M~ stand~, w, 

•. : (l972)'Il!e~ly present some espeClall;)"~egre '.ThougH the District.Court did COlI ".~ 
..... " .,', . I'" : f h .. .. t "Th d t ' ' .. ,' " " 
. glous:eXllIllP es 0, arassmen: .~y~ 0 n~ . the work-enviroriment was' not· "ill 
marK theboil'iid,ofwhat is actio'nlible. .' ", ,", ':",' , '. - '.

("_~" ,'... • ..' .1 ary,,: ,,~,. ,..~. or ,aQru:I~e~ [H llIT1s]" A~p.to. ~e. 

" [6] We' therefore; beUeve " the .' District :A-35;, It ,~Id so ,?~Y ~r fin(llllr 


.}j\2d::33. (YA61¥9J).': ....',...', ...' '.:-;.'.. . ,.Court erred. in relying on .whether the con- '", co~duc: ~ not SQ sev~:e:asto 1;1' 

:., We ~~ted: eertiorarl;5I)7U;S;' .~' ~'iI3 .' [3~: ~~~~~dard.,:,w~«T.'\Ve r~affirm:ur. .. :du~ :'seriously affect[ed] plaln~s psych()- to· sen,ouslr af.ie.ct plamtift's'_ps; 
S.Ct; 1882, 122 L!Ed.2d .758 (1993),to resolve,,:, da~, takes. ,a :rwd?I~. p,ath ;~~tw~en ,ma)d~g . . ":.logicaI .,well~bein~ or led,. her r'~' ;'1suffe[r],well~~~m~, . ij' a~ ,:A-34, and that, 

" ;"a .:~nfUct among .'the - CirCuits on ·.whether ~tionable any" ~nduct.~at IS merely offen- . . ' injUr;r/' . StiCh an ingllil! may nee,dlessly fo- . :.not "~u~Jec~v~l~ s~ offen~e.il. .' .' 
, l,'.conduct;. to,b~:'actionable, ~ '~abusive wo,rk' sive :and.requmn~ ~e :.con,d,!ct ,to cau,se a. . CUll !he factfinder's attentio.ri on concrete psy- ;,' f€f!!d .1DJ.ury~ ~id.. The DIstrict ( .. 

.• :,envirOnmeni" haraSs~eilt (no quid .'pro :cjwJ.+~~~bl,E! psy;cholo~cal iIVUty, ~:w~ pOl~ted " :. c~ological,hann, '. an . element ,Title; VII doe~ .,plica,tion,o! thes~ ~n~ec~ 
"! harilssmentissueis present here); must "ser- .:?U,~ m M~ mer~ uttera~ce of ~.:'not,requir,e, ,1.C~y Title yn bars cOI!-:well ~ave ll~t1uen~d Its ultimate: 

iotis!y; affect".[an employee's] . psychological ,,:ep}thet wbi~~~~n~.ersoffensIve ~eE!lings mduct thatwoWdse~ouslr,affect.a re~nable ,e~peCl:nyglven~a~ the~urt f91" 

';' well-being'~ or.-Iead the plain~' to "suffe[r 1 .. a, e~ployee", ibid. Qnte~al quo!ationmar~ "'~." ,person's' psycholOgical well-bemg, but:th.ebe.a:' clos~ fgaBe; id.~ ~t A-3l. 
," "iDJ'ury" 'Com'pai'e RctbidUe(requiring seri- ' onutUld) does not ~uffiClently, aff.ect the con~ . \. '. statute 'is not limited' to such ·conduct. So' :'" '- . 
.",' , .'" . . ', .',' . " . " .. " :: " ." . ' We therefore reverse the Judgn 

::. ous effect ,on .. psychological :' well~being);.·; ~Itions of e.mplo~E!nt\~ !l!1pll.cate Ti~e ,,!I. . . . '.' .19ng as: the en~nment ~uld reasona?l;y: be ; 'c tilt of'A ' eills . M'iFremand : th' 

,:Vam:ev" Southei?i-BeU Telephone &: Tele-.; Conduct that.ls .not ~e.ver~ or pe.r:'aslve,' 'Ilerceive.d,and IS pe~.lved, .as hostile ,or ~ . PP. " . " .. 


. ". umpk Co., '863 F ,2d)503, iS10 (CAll 1989) • "enoug? :to, create:!ln obJective,ly h~stile or . ! ahusive,.MeritQr, 8upra,.377 U.S., at ~7,IQP ,~er proceedings consistent ~ tI 

(same); and'Doumesv, FAA, 775 F:2d,288, 'abuSi~e.work,en~~~nt-an enVlrOnme.nt·. l S:Ct;,.at24OQ,thereisno'need·foritalso~to Ion. '. 

:292, (CA; 'Fed.1985) (same)" ,with EUiscin v: that a ~eas~~able person, would find ~o~tile " , . beps.ycijoI9~~y ,injurioUS' " . 'Sq ordereiJ.. \. 
Briuly 924'F.2d 872 877-878(CA9 1991) 

;, ti'. . . ch<' ".' t) j :'(, reJec ng su a . reqwremen. .' . . ,-:' , . .'.:, ", 
.-l .',::. :..,. 

• , . II . ..' . '. 
.• ,[1, 2]T,ltle,VIIof.the ClVll.Rights Actof 

'1964 makes it '!an unlawful eniploymimt prac-
. "tice for,ari·, employer ':::" to dis~riminate· 
.··i'aga,ins,t.anY· individual with ·r!lspect.to his 
,."compensation, termS, conditions,or, privileges 

, ,~ . . ' ,.'" 
? 

,'>. 

.', 

',/", 

, " /, >-".'",." '" '; ,
HARRIS v: :FORKLIFT SYSTEMS: -INC. 

' .' ' ClIOUII4 S.Ct.' 367'(1993) " , 

envirQntnerit,ev~~ 'ohe that-doe~' riot I.\erlous-' "s;ve" ~n~deterrrUned only by, 10;" , 

- 'iy aff~Ct, ~mplcjyees' psy~ological well-being,': the eii'clmtstarices. These, l11ay, j., 

or abuSlv~ls,:,beyond Title .VIrs purvte:w., , :' " ". C",,' . " • 


Likewise, if the victim does not subjectively . [7] This is not, and by Its nattire. cannot . r,

' , . .',' ' . . b' " th ticall" . , te t '" d' '.. ' perCeive. the environment to be abusive, the - e, a lTla ema. y.p~eClse 8 ,ne nee.; Justice 'SCALIA,'.concumng, . 
conduct has·nof.'l1ctually ,altered~ihe cond1- . not a~swer today.all the potential questioil! . .' . " '. " . '. . 
tions of the,victim's employriteritj.and.thei:'e.is ,,'itr3.ises, norspecifically ~dress the EEOC's Meri.tm'SamtIQ8 Bank v, Vtnso: 

'rio Title VII vioiation;>' ...-.' ri~ regUlations on this subject, see 58 Fed,57, l06S.Cj;. 2399, 91 L,Ed.2d 49 ( 
" . <, ,_ ". . . Reg.' .51266, -(1993)' (propOsed 29 CFR ,that Title VII' prohibits sexual I, 


. (4,5J, But Ti~e :VII ,comes into play. be- §§l609,l, 1609.2); see also 29 CFR that~es the form of ~ hostile ~"Ol " 


fore the harass!.ng, conduct. leads toa·nervous .§ .1604,11«1993). But ,we can say that.. !Dent... ThepoiIrt,s~ted. that sex' 

·break~o:wn,.A qis~atorily abusiv~work· [wiuitheran 'environment is ~hostile" or'''abu-· ment is actionable if it is "sufficiel 

t' .,' . 

.< 
; . 

'-">--,.--'--'" 

'\. 

, . 
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'PPINION$ ,~NNO~N.CE1J' ApRIL'29,~ 19,9~;,:;;'::~t!'lwr:, 
" ' . ' .":,' p' ",' '. 

The $up;erheCo~rt de~id'ed:/~, 
, ." . . ',,' "',.., 

, 'S~~tibnlOl. of '1'991: Civil ~i~htsA~t, ~hich, defin~s/make'" 
and enforce contracts",phrase in '42 USC 1981 to include, "the 
making, performance, modii}cation,:,aitd,' terini~atioil of' con", 
tracts, and ,the' enjoym~nt ,of all benefits, privileges" te,rms; and, 
congitions of the contractual relationshipt d~esnpt apply to 
cases, that ar,ose before i,ts enactment: (Rivers v, Roadway' 

. 'th'at;ehe hadbeen.se;iiallyharassed by'~ co-worke'r~t' respondent. 
"'. USI Film· ProduCt8~ but that the' harassment wi1s noi"so severe' as' 

"", to 'justify' her ,d~cision to resign her: position. 
found that her employment 
Title VI( she ;was ,not entitled to' eq'uitable relief; and, because 
Title 'VII did, riot then iUlthorize' any other form of relief,' the court 
dismissed h~r complaint. 

, Rights Act of'1991 (1991 Act or ACt) became law;' §102 ·of which 

, Express Inc"No, 92-938) ', ...... , ..... ,.:... : ..• Page 4271, . "" -' .' . .' , l. 
," 

CRIMiNAL LAW AN.D' PROCEDURE;:';"'lnterrog~tion " 
, 'r 

, " 'Inte'rrogator's,undiselo~ed 'and 'un~mm~nicated ~iew', that 
, 'person, be,ing interrogated is, not' suspect ha~ no, bearing o~ , 
, whether person' is "in custody" and' thus entitled' ~o warnings 

prescribed 'by Miranda v.Afiz;ona; 384 US, 436(1966). (Stans-' 
bury v.:Calijornia, No., 93-5770),. , .. :.. ,.: .. ~ . :. . page,427.9 

. .' ','" 

EMPLOYMENT' DIS~RIMI,NA:nOfll-P.ractice ,'anc:~ "Pro
cedure, ' '" " ' " \, .' " 

, " . : . , ". • .~ t ... ' ;:' , 

Section 102':of '\991 "Civil Rights Act" which authorizes " 
reco~ery of compensatory imd puriitiv,e damages in adicins under. , 
Title VII Of 1964 Civil ' Rights~ct,' and which au~horizes jury 
trials when such damag~s are:claimed; does not apply to ,cases 

..tliat :ar'ose before:lts enact.rnent; fe!ieral statuteS ,affecting sub
,stan'tive rights" liabilities, or duties presumptivCly 90 notapply 

to conduCt occurring ,before:th'eir "enactment al;lsent clear. con-' 
"gressional intent to cpntrary, (Landgraf v. USI,Film P~odlicts;, 

" No. 92-757) , ... , ... ,: ':,' , . ,',' "',' ,:: .. _,'.. ,' ... Pa'ge 4255 
, "~ : • ~. " " '. • >.., : ',") 

" "': \J' 

,Eu\l, 'Te,x,t"~fOpi'~ibns 
, ., . "\ "-/ 
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B~BARA LANDGRAF, 'PETITIONER v""USI FILM 
"PRODUCTS ET AL: ',' , ' " 

includes provisions"that create 'aright to recover compensatory and 
. punitive damages for', in~riiion'ai discrimination violative of Title 
mUhereinafter §102(8))~ and ailthorize any party to demand 

, ,.jury, trlaiif. such damages are' c1ainie'd (hereinafter §102(c», 
afijnning, :~he Court of Appeal~ rejected Landgraf's, argilrnent that 
her 'case should 'be remarided for a jury trial on damages pursuant 
.~,§102.' ,,' '/ 

'Held: Section ,102does:'not 'apply 
. pending. on appeal when the 1991, Aciwas enacted:" 
.. , (a) .,Since the President vetoed a'1990 version of the Act oil' the 

ground, among others;' of, 'perceived unfairness in the bill's eJabo: 
rate r~troactivity provision,it is likely that the 'omission of compa- " 

,rable.1angtiage in'the ,199LAct wa$' not congressional' oversight or 
unawareness, but was a compro'misethatmade..the·'Act possible. ' 

'That onrlssion is noVdispositive herl{because it does riot establish 
,'precisely whetethe compromise was struck.. 

siori to reach, onlY' cas,eS still pending, and'not those already finally 
decided, might explain" Congress' fallure to provide in the' 1991, 

.Act,as it.had in the ,1990 bill; that certain sections would apply to 
, proeee'dmgs' pending on spe,Cified,preenactment'dates, ",. ", 
, (b)' ,The :text .of the 1991, Act' doe~ not evince any clear expres~ 
'sion of congressioniU intent ;as to' ~hether, §102 'applies to cases 
arising before the ACt's 'passage. 
graf reliel!' for such 
"[e]xcept ,as otherWise 

, amendments made. by 'this Act shall take effect upon enactment." ' 
imd §§402(b) and lO9(c), ,which provide foi-prOspective' application 
iIi limited contexts-cannot bear th~ heavy weight she would phice', 
upon them by negative mference:Het' statutory argument' would, 
require'the Courtt6 assume that' Co~gress diose,' i,surprisingly 

, indirect', route to convey' ,an important and easily 'expressed mes-' 
, : sage, ,Moreover, the" relev~nt 'legislativ'e history'reveals little to : 

suggest that Members tif Congress believed that an agreement had 
'been tl!-citly' reach~d op the ,controversial, ~troactivity issue or that 
Congress' understood or 

, sections 'to ha've the decisive effect Landgraf'assigns them, 
1 stead, the history con~eys the impression' that 'legislators ~gi-eed to 
jIisagree about whether: and 'to what extent the :Act' would: apply to 

, preenactment ,col).duct: 
,(c) in order to resolve :the question' left' ,operi by"the ,1991 Act, 

T' f.Extra'Ediii~ti,N():' I 
I ' 

,Supreme ,Court', 
" ;Opinions" , 

.'.' 
,,' , ' ' I,,' 

• 
~ ,:: :.' : 

'. 

'. "'. 

Bec8.uSethe court 
was not tehninatedin violation of' 

While her kppeal was pending, the Civil, 
; i 

a 
In 

';". '.:, \,.' ", '. 
to 'a Title VII case' that was 

. , . " ,,' 

For example, a deci: , 

" 

The. provisio~s on which' Llmd-" 
an ,expression:-§402(a); which states that, 

specifically provided, this Act and the 

" 

," 

intended· the' interplay of' the' foregoing 
In-" 

' 

I J' • ,,' 

this CO'\lrt must focus on. the apparent tension between two seetI!-'I - - '. '. . . \ .-.' .'. , ingly' contradictory canonS for inteipreUngstatutes that do not ",'
'b~ ·WRIT OF ,:CERTIOR.A:R,I :TOTHE UNITED ,STATES, COURT 

'specify ~heir' temporal reach: the'rule tha~ a court must 'apply, the,i , OF APPEA,LS FOR THE FIF'I;H CIRCUIT, 
'.law, in' effect at the time it renders' its decision;, see 'Bradley'v, ;I "Richmond,,416 U. S. 696,711; and the axiom that ~tatutot'y retro-Syllabus ,.' , ; ~ctlvity 'is',not' fav0I:e'd,; see Bowen v. Georgeto,wn 'Uniu; Hospital: ' " 

. " . " ",.1.' 'r, ' . '" .' ' . '. ..,., ',' . 
, 488 U:'S: 204, 208. ',' "; , ".. ' \ No: '92-757 . Argued OC,tober 13; 1993-Decided April: 26, 1994 

, ' ' ", ':...' .' " .. (d) The pres!imption against' statutory"retroactivity Is:founded 
'After a 'bench', trial, in petitioner Land~k'8' suit und~r Title VII of upori elementary'considerations ,of fairness dictatlngthat'lndividu- ' 

the civil Rights AC,t of 1964 (Title YlI), th~, District Court found, :' , als should have an opportunity to know wnat, the law is and' to ", 'I, 

" ' " ," " ' " ' 

:,NOTE: Where it' is deemed desi;'able, a SYllabu~:(headnole)'will 'be released 
" •• al the, time the opinion ,is issued, The syllabus con'tiiutes no part of the 
opinion of Ihe Court but has been prepared by the RePorter of Decisions' for Ihe, 

, ~~:e~~;nc~>of 'Ihe reader"'S~e .'United States ": petroil Lumbe~, Co.. 200 'U,S, f 

NOTICE' The,s\; opimo~s, ur~ subject 10 formal rev,s,on before publication ,~, ' 
" ,lhe, prehminary pnn,t of the' Un,~e~ States. Repprts, Readers' are requested ,10' 

nO!lfy Ihe RefX>rter <;If Declslon~..Supreme Court of Ihe Unitea Slates, Washing- ' 
Ion., D,C. 20543, of'any'lypogn'phical 'or other formal' errors, I in' order Ibat', 

" correclions may be made before the 'preliminary prim goes 10 'press, ' 

:.' 
, ," : ", ' ',", 'J' 'i." 

, ' 
.. 

C:opunght QJ99'I by rile BllrefHl of ,vatumai AJ!oin..1I1C..'l .SectiOn 4 
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, , 01411,8139/94/$0":$1,00" ',' ' , , .. ' ' 
" 

I 



" ':':, . .'" 
' . 	 :", .' 

f' \ . .' 
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confonn their·conduct accordingly. .IUs.deeply·~~tedin this. .thes~proVisions apply -tri.' ~:Title VIi 'case that was . r. 
· ,Court'sjurlspru<!ence and ftndS.expression'in several constitution81' '. Pending' on. ~pp,eal when the' st?-iute.was: enactE~4. I We 
:proviSions, including; in the crimin8l. conteit, the' 'Ex Post Facto hold that they" do not. .' .'. ". " '.,' ':- " 
Clause. In the civil context.:prospectivity·remains theapproprlate .' .', '. . , . '. ,., .. 
default rule unless Congress ,has, made clear its intent to disrupt " .. . ' ' " , ' I..., " 

...' s,e~~)ed~':C!~!~n:'C~~:~Pli~t~s afeder~ s~tute'ena:ctedaftet'" ',From Septeniber 4,i98,~"through:January ~7, '1986, 
.·,the events giving.riae:to tbe"swt, a'court's"first'tssk is"to'deter., . petitioner Barbara ·LaIiq,graf'was e~ployed in the lJSI ','" , 
. mi~e whether Congniss has expreaSiy prescribed:' the statute's' Film Products (USI) plant in .Tyler, 'Texas. She worked 

proper reach, 'If Congi-ess has done so,, there: is no need ,to resort, the 1L.p.m.' to . 7'a,m:;,-'shiff' op,era'ting a tna¢hine that' 
to judiciaI'default rules: Where the statute in question··unambigu. ~ 11 . d J h' .. 

t "ously applies to preenai:t~entconduct,there is no con'fiictbetweim . produced' plastic bags. A Ie ow employee name 0 n 

. the anil.~troactivity,presuinption and the principle that a ,court \Villiams rep~atediy,haia~sed her'with,'in~ppropriate,' 


· should'.apply the law ·.in effect ,at the' time' of deCision:, Even reIIia:rks.. a~d physical contact. ~etitioner'scomplaints 'to 

absent specific legislative authoriZation, application, of. a: new 1 her immediate. supervisor, brought her no . r~lief, :' but 

statutEl'to cases arising' before its. enactment, is. unqu,estionably when. ; she '. reported th~ 'ih~identE!i, to tllepers'o~nel 

pt:6p.erin .many situations. H~vl:ever. ~!here the new, statute w~uld '. manager, :he, coIiducted aQ .investigation, reprimanded

have a genuinely retroacti1(e ·effect-.-:i.e., where it.' would imp,air, .' .' ' ' . ' . " ' ' '.', .' 
rights a party iiossesse~when he,.acted,:increasehlBJiability for'. WIlhams, and tr~in~f7rred hl~, to B;nother depar,tment. 
past-conduct· or impose new duties with ,'respect to transactions' F,our days later petitIoner qUIt her Job. , 
already'coin;leted-the traditional presump,tionteaches th~t,.th,e· .:- 'fetitiorierfiled .a'timely ~harge with' the Equal \ 

, , statute does not s:overn a~s~nt cl~at congression~~tenHavoring .·.EIhplqyment' OppoTtunitY . .yommission. (EEOC or Ctlm. 
.such a ~sult. Bra,dley did. not ,displace the,p'a41~10na1 pre,swnp' _ ·mission).· The Commission determined',.that'petitioner 

", .. ~i~~, Application ~fthef~~going prlrici~les demonstr~~s th~~;:' :,had li~ely b.eep. the.~ctimof~eXu~I'h~ass,me~t.creating, I; 
absen(guldiilg instt-uctions from Congress, §l02 is not the .type of " !it hos~ll.e ..,w,ork .enVIronme~t In VI~IatIon of Title V):I of 

, provision that should gover:n cases iirising before its ..enactment, . ~~ CIVIl RIghts Act of 1964, :4~ U .. S. C. §2000e et. seq., 
:, " ,'but is ,instead subject to the presumption againj!t statuto.ry retroac-, but concluqecl''that her employer':had adequately, reme· 

.,tivity: . ~ection l02{b)(~), which au~orlzes pu~tived~ages in., ': died ,the; violation. Accordingly, the Comm'ission ~is. 
-cert8.1n clrcum8ta~ce~, 18 ~l~~rly .subJect to~e presum,ptlon, since 'missed.':the 'charge and issued a notice ,'of right to sue:. 

the very labels glvep.. ·purutlVe" or "~mplary". damages. as, well . '0' J I"· . .. . . , , d' h' .". . .~ . as the rationales' supporting them, dem~nstrat:e· that they share '. . ?- ,u y21,.198~, ,p.etltioner, co~.mence t IS acbo~ .. :: 
, key characteristics ofcrlmj.nal sanctions, an~ therefore woulq raise' l:lgaInst U.SI~ ItscOIl'!,rate?wner, and .that com~an! s .. 
· aaerious question under; the. Ex Post Facto Clau~' if retroactively. " successor-In-Interest.. Afh~r a bench· trial,. . the Dlstnct 

. "imposed,: While the§lO~(a)(1)provisi9n'authorizing compensatOry",Court found that Williams. had seJ!:u~lly" harasse(i 
d8!Ila~esi~ .~O~?O easily i:lassified: it is. also subject't:o the·.pre- " petitio~er causing her to ,stiffer mimtaI".an·guish:'. 
sumptlon, sm~.lt. ~onfers a ,ne,": ~g~t .to·~on~t~r;v rehef on per· ,However' the court concluded 'that' she had, not .been '. 
sons like Landgraf, who were VlctunS of a hostile work enViron- . . .. , . " . .... , '. ' '" .I. 

" ment but were not constructively discharged, imd substantially r .constructIvely, dIscharged. T~e court SaId: 
" '.'1, . iIlereases 'the' liability of. tIieireritployers, for thehanns ,they : "Although the h~rassment was serio~s en,Qugh~ 

.' c,aused, :and thus, would operate' "retrospectively" if appljed 'to' 'establish that a: hostile woi-kenviionment existed for " , 
pre~naci;ment ~onduct: Ait1,1ough a,jury trial right is ordinarily a' ,i, .. L.andgr'af, it was not, so: 8eVe~e that.a. reasonable 
.prOc~durhl change 'of the s,ort that would govern in trials cond!lCt.:: , " \ "'. , , . 

. ed arter'its effective' date .regardless of wlien the underlying person would. have felt compelled to resign. This is 
,conduCt Occurred, ,the jUfytrialoption set out ill §102(c)(1)'I'I!Ust, -,particularly true 'in light of the fact'.that at the time ." 

'. I fall with the aitacheddamages provisions because §102(c) makes Lan.dgraf resigned froIn 1;l~r job, usth8.d ~k~n steps . 
. ' I " ajury,trlat avaliable'only M[i]fa complaining 'Ratty &eekscoinpen' ' .. :: to eliminate th~ hostile working environment I .. 

, I .satol')' or punitive daf!lages.~'· c, , .•. '. . ' " -.. ':.' . \ arising, .from .the' sexUal,'harassment, . Landgraf 
: ; 96S'F. 2d 427,rrlnnned.· ' '," . volu~tarlJy'resignedfromher e~p'loYm.ent;.vith.u:SI,f.~TEVE~S,J.; del~;e~d ,ihe op~~n of tb~ ~olir1;, in '~hich ~ RE~; for reasons unrelated. to thesextial harassment , in' 

fQUI!!T, C. J., and, O'CON)'lOR" SOUTER,'and GINSBURG, 'J~., joined, question." App. ·toPet. for Cert. B-34... ..... 

'SCALIA; J., ,filed an opinion 'concuiTing in the jU9gment; in wty.ch \, . ,- ,; ',' ." '. .',' . ' . 


, " 
 KENNEDY ,and THOMAS, JJ:,' joined.: Bi.ACKMUN, J., filed' a· dissenting, . Beca,use : the. «ourt ,found. th~f petitioner's' eIIlploytp.ent
oPinio~",' ," . '. '... .... , " '. was/not_terminated in violation of Title 'VII, she was not·. ' 

, ""'. entitled to. equltable'relief, and because Title VII did not' ," 
!' i.. .JpSTIC.E' STEVENS delivered, the opip,fon 'o(th~ Court: then 8'uthorize .any other form ~ of relief, the :cou'rt . ~ , 

. .'. . , ,'., .' ..'. . " ','. ,dismissedhercomplaint.: .': ...... ',"':', .' 
" The Civil Rights A~t. of .1991 (1!~9i Act or'A~t)createB. ". ;On NoveriJ,ber2i;'1991, while 'petitioner~s appeal was' 
a right ~o;r~c~v~rc?mpe?satoryand pu~it~v:e'.!iamagJs, ,pending; the ,President signed in.to law t~e. Ciyil.Right~ .. · . ., , 

. " ". for .certaIn 'VIolatlons of.Title VII of tile ClVll~lghts Act, Act, of 1991: . The Court of Appeals rejected p'etitioner's 
of 19.~4..See' Rev..Stat. §1977A(a), 4:2 U. S. C" .' argurrient':thath~r.case\,should 'be'remahded 'for a jury 

1 
"1 §1981a,(a),8s added by .. §102.' . Of, the'\'.1991, Act,. Pub. L.. ', ' tri~ on,' da~ages p.'ursuant to· th,e i991Act.ItSdeC~,Sion.; 
. 102..,166, 10~ Stat.,1071.. ~e Act. ~tth.er proYIdes ~at ,.not·tore.mand re'sted on the premise that "~court must 


.. ~ anypart~ may demand a}rlal :by J1;lry;,lf}u;ch d.a~ag~s. <apply the law in ·effect' at the time it· rend_erFl' its , 

.. jar~ sou~ht:I, ,We granted ~rtlor~}O,:f~~lde w,hetrer ' decisiqh, unless . doing so' wO.iIld jresult . in' manife,st' 


i '. ';', ~,,' ..~' '. ~', j • 


i \l~e Rev. Stat. §1977A(c), 42 U.S, C. §1981a{c), as added by §102'of. ': .1' ' • ,', '. '," 

", , 


I~e' 1991' Act. For simplicity. and, in coMonnity with' the practice of . , Respondent Quantum, Chemica.!' Corporation oWned the USI. plant 
. ' .ll the pBI:ties, ~e wj.Il.refer to the damages' a:n~jury, triaf provisions as , . when petitioner'worked there.' Respondent Bow'.packaging, Inc:, 

,. 
" §§ l02{a) al)d (c), respectively." , . subsequentlyj>ui-chased the operation, . ' ,. . ~. ; . 
. I,. '.' , " ' .. , 	 '" ,. . 

, " • - ~ , ': ' ' , • ' • "" '\ • ~ ,., > • , 	 'j' . 
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.1 i~j~stice or ther~ "is, statutory direction~~:legislativ~' ;,~ 'entitled "Burdeh'of P~oof in Dispa~ate Inip~~t' Ca~es," i~ 
"\", I ' " history to' the contrary;' ,Bradley [v. Richmond School' -'a direct" :response to Ward~ Cove. " , ," , 

&.1 Bd.; 416 u. ,,13. 696;711 (1974)].",,968 f: 2d 427;<432 , " Other sections of the Act were~ obViousiydrafted 'With 
, , •• (CA' 5 .199~b. ' Commenting' first on, the provisibn :ror a, ,"recent decisions of the Supreme Court'· in mind'., Thus, 

. I",' \ jury trial in §102(c), the court stated that requiring the' '§101 (which is at, issue ,in Riv~rs, post,'at _'_') amended 
'defendant "to retr:Y' this case, because of " a : statutory the' 1866 Civil Rights Act's, prohibit jon of racial discriini~ 
change enacted after the 'trial ~as CQmpleted . would be natioriin the "mak[ing].aild 'enforce[m~nt] [of] coritracts,~ 

1";1. 	 aninjustice, and a,.waste bfJp.dicial res,ources .. We apply', '42 U., S~ ,C. ,§1981. (1988 e~.,. Supp: UI),. in response to 

procedural ,rules to, pending ca!les, .·but \Ve, ~o'- not . ',Patterson v.' McLe,an Credit Union; '491U.. S.'164 (1989); 


, invalidatep~ocedures fol1owe~ before. the new, rule was " §107 ,resP9nds,to:Pric'e 'Waterhouse ,v. Hopkins, 490 U. S. 
',.j' adopted."., 968 F.2d;' at' 432-433. The court ;'then .228(1989\ by setting;,forth, standards applicable' in .. ' 
, " 'characteriz~,d' the ~ptovis'ibn Jorc'ompensatory~and '''mb,ea moti~'e" cases; §108 responds' to Martin 'v. Wilks, 

I \ ,.'punitivedamages in §102 B.s"a seachange in employer' 490 U. S. '755(1989), by prohibiting c,ertain challenges 
! liability fot' 'Title, VII Violations", and concluded that it' to employment 'practices ·implementing consent decrees; , 

' . .1 '.would be unjust to apply this ~ kind \ of additional and ' §109 ·respon~s to 'EEOC v. AmfJian;' American Oil Co:.. " \ 
, "jr' ,unforeseeab,Ie ,obligation to, conduct Occurri,ng before the, 499 D. S,' 2,44'(199,1)' by red,e,finlng;th, e,'term", "e,mPIOyee", '., 

,- I etTective date of the Act. Ibid. Finding no clear error' as used· 'in 'Title VII to include 'certain United, States ' 
',in the pistrict pourt's'fac~rial . findings; the' Cop-it of citizens; worki;nghi ;foreign countries for' UnitedStaWs, ". 

,. ~;Appeals affiIil'l:ed the judgwent, for 'respondents. '1. I • ~mployers; §.~1~: re~ponds' to, Lor:ance:v." 4T&T Technolo- ," , 

, We granted certiorari and set the case,for argument,gies,1nc.,'.490U:S.900(1989), by expanoing.employees'; , 
with Rive'rs v. Roadway'Express, [nc:.. post,·at"::......::: Our' rights to, challenge'discriniinatory ,seniority 'systems';,;, 

"order'limited argument tathe question whether'§102 of, '. §i13 responds to' We# Virginia. Univ: Hosp'itals, Inc. v., 
the 199~ A.ct ,applies~ 'cases pendirtgwhen it ~ecame ',' ,Casey,' 499, u,s. 83 '('199.1),:by,proyidirig t~at an aw~rd, 
law. 507U. 'S. _,_., (1993). Accordingly, for',purposesof of attorney'sf~e.s' may lOclude expert fees;, and §114', 

',our, decision" we assume that 'the"Di~trict Court arid the. 'responds to Library:of Congress v. 'Shaw,. 478 U; S. 310 
'Coui-tof App,aals, properly 'applied t,~e law, in etTect "at' (1986), by all.owing i~terest on judgments .against the , 

, the,tilne of the discriminatory 'conduct, and that ,the- United States. ,.' .'. ..', ' 
,rele~an't findiilgs ,o( fact :were, C~rrE;ct. 'We;th~refore., A number of important provisions'in the Act, how~v.er,,' 
'ass~me 'that petitioner. wa~ the victim of,sexuiil·p.arass-;. were, not. 'respons,es to Supreme Court. ~ecisions.', For . 
ment violative' of ,Title 'VII, but that the law did, not :.example, ,§106 enacts arnew prohibitioriagainst adjust•• 
then au't~orize,\a.ny recovery of damages evep tho-qgh she, ; ing test scores "on'the basis ofrace, color ..,i-~ligion,. sex,' 
was inj~red. We . also, assume, arguendo" that .if the ,or .national ,origin";, § 117 ,extends t)ie coverage of Title ' 
same:' conduct 'were to occUr today, petitioner' wou19. be VII to include the House of Representatives and ,certain 

.,~ritit1ed to a jury .trial' and that the jury mig~t fi,9dthat employees' of, the' Legislative Branch; ,and' §§301-325. 
she was const~uctively discharged, or that her mental _establish special procedures to prote~t 'Senate eD?-ployees " ' " " ,. , 
angUish' or, other injuries I w'oulcl support an' award or::. from disc;riminatio~. Among: 'the provisions, that did ·not ,] 

,.' damages against her f~rmer', employer. Thus" the" "clire~tly rel'pond to any Supreme Court decisiopis the 
!, controlling"questioil is 'wpether the Cou~ of Appeals, :one atis~ue in this case, §102" " 
sh~uld have ,applied the law in, etTect ~t the, time, the Entitled "Di!mages in Cases of I~tenti?nal Discrimina-;

", .' 
discriminatory conduct occurred 'or at,thetiIheof.'its tion," §102 prov!des in relevant part:' . . / 
decision ,lnYuly 19~2;,,: iiI:,'," . . ,'. ."'.; .'1 .> ,:'~(a):rught ~f Recovery:~' .' ~ ~ ". .. '. '" 

:, .. ' ' " .... ', '. -: ,.' ."" ,'. ,,'" "(:I.).Civil'Rights:~In;an"action brought bya'
Petltl~mers pJ;'qnary ~1.lbmISSlO~ IS that tlie,te~t.of,t~e--, ,.' complaining party unqer section 706 or 717 of the 

,~.991 A,ct requIres' that}t be,~pp~Ied to .cases pendmg on ,.' Civil' Rights Ac~ of 1964 (42 U.' S. C. 2000e-5) 
ItS<epa::tment. . ~er. artpmlent, If ac~epted~ wou}d make", ' against a. respondent'. ~ho engaged in 'unlawful 

, 'the entIre Act (W,lth two .!1arro~ e.xceptlons)apphcabl~ to , intentie;,nai, discrimin~ti,onl (not· an' employment 
condu~t that joccurre?, 'and ,t.o cas~s that, were ~l.~d,. 'practice that is ! u!,llaWful bec~use. of its disparate 
,?efore. t~e .Acts en:ectlve date. Alth()1.lgh only ,§10.2 IS\ at impact) prohibited,under 'section' 703,,704, or 717 of' : 
;'lSSU~ lO,thls ~a~e, ,!e therefore pre~ace,.our analysl~ WIth ,the Act· (42 U .. S. C: 2000,e-:.2 ,or 2000e-~),"arid , 

a. brIef d~s~npt.IO~"of. the scope o( t~e ~991 Act.. ( . "provided that thecomphiining:party ,'cannot recover. '\ 
., : ,The CIVil. RIghts" Act, o( 1991 .IS.' m large part a, under section 1977 of the ReVised Statutes (42 U. S... 


, :esponse ~o. a ~erie8 of decisions ofthisCourt'in~!?ret. . C." 1981),,'thecomp,1aining party ,n;iay r~60ver:com-, ' 

.lOg the CI,;1 RI~ht,sActsof 1866 .a9d 19~4. SectIOn l~~4>, . pensatO.ry and pri.nitive ,dama~es ,: ., . .in adrdit;on. ~ 

expressly Iden~Ifies,,~ ~ne of ,the Acts purposes to.. 'any rehef authorIzed .by sectIOn 706(g) of. the Cml 

~spo~d to ,recent decIsIons ?f the'Supreme Court, by, .. '... :Rights Act of, 1964' IrOm theresponClent;. . 

expanding the ,scope of re,1evant civil"rightsstatutes in" ". : " ", ',' , ' , t., 


,o:de~, ~o p.rov!de, adequate~:,pr~te~tioil,' to victiins,. of, ~(~) \ .. j~ry ::TriaJ·.-:-If a ~o~~iaini~g party. se~ks ' 
dIsc:ImI~atIon.. ".Tha~ sectIon" ,as well a,s~a, spec,Ific , ~ompensatory, or 'punitive' 'd~tilages' under,this" \ 
findlOg' lo ,§2(2),: IdentIfies Wards, Cove. PacklnlJ., ,Co. v. section~', ','" ", '. " " : ., . '. ' , '~ 

A,to1J.io , '490 ~.LS:, 642.(1~89),' as .a, decision th,at .gave . "(0 any partym~y de~and Ii tIjaI by Jury.~: ' . 
rIse to speCIal .c.oncerps.3 '" SectIOn 105::oL the Act, ", ' , , ,'[ , " . ,;, ..' ,,,0.,',;, ,Before the, enactment of ';~~,',;:1991 Act,riti~· VII,' 


,"", " I a,Section 2(2): 'finds that theW~rds' 'C~~e'decisi~n:-hlis w~~ened .. 'atTorded only "eqb.ita9Ie~,remedie~., The p~mtlry form/of, 


'I 
. the sCo~ and, effectiveness: of 'Fedez:a1 civil rights ,'protecti!lns,» ,and' . ' " : ,', , '.,,' , ". 

§3(2) 'expresses t Congress' intent -to codify" certain concepts enun· 


... ciated in "Supreme Court deciSions prior 'to Wards CO'l(e Packing Co. ,rer~'i-e~ces' to' t,qat ,c'~sebecil.use it is the' f6cuso'r'§402(b), ~n,~hich 

,v. Atonio, 490' U., S:, 642 (l98,9).~ ,.'We take .notl! of the, express, 'pe,~itio'ner pla7es""particular r,eliance. See infra,at~2-18. ,', , 

, 
"JI.J' 

I, ' .. , '. 
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" I" .• ' . ,. 
. ;' . ~on'etary relief a\i~iiable w~sbackpay:' .' ritle VIi's:b3;Ck ..traditional tort law,Qut, .under . other,federai 'a~ti- ' 
, / .. pay remedy,5 ,modeled j:m'that of the NationaJ Labor',: discrimination statutes"as well"),. Section 102', however, ' 

, ;'. I" :.Rela~~ons Act,' 29, U."S. C.§160(c), is ,a "make-'whole" "'a1l6w~ a p,lain~ifl' toreco:ver in circum~taricesi:nwhich .' .. I remedy th~t resembles comp~nsatory damages in some "there'~has been_ unlawful discrimin~tion in' the' ,"terms, '. 
.' 'respects. See Albemarle Paper Co. v. Moody, 422 U. ~.' conditions•. or.' privileges of employment,"- 42 U. S. C .. 

",'1 : 405. '418-422 (1975).' Howev~r, the new' compensatory §2000e-2(.a)(1),7 even though the discrimination did not ' " '. damages' pro\jsion of the, 1991 Act is "in' ,addition to," " in~olve' a discharge or a:lossof pay. In short, to furtl::ter, )~, 
,~, .. , . and' .dcies~ot iepl~ceor'dupIlcate', the backpay remedy 'Title vII's ~central '~tatutorypurposes :oferadicating, 

I . • allowe~, undero prior, law. . Indeed, to preve'nt double'" .. discrimination throughout. the' econori].y' and' niaking . 
.t.' ! ' "recovery" the \ ,1991 Act provides 'that cotppensatl:~ry ,',persons whole for Injuries, suffered through past disc'rini

1 damages ,"shallnot'includebaCkpay;interesUm backpay, '. ination," Albemarle Paper. Co" 42,2 U.~., at 42.1 ,,l102 of ,I 

..',/1 :' or any other type, of relief authorized .under secti9n ; ., the .199i. Act effects amajor:expansion in' the, 'relief 
, '706(g);,of,the Civil-;tiightsACt:o(1964." §102(b)(2): \,.': .'available .tovictims of e?'iPloyment ,dIscrimination.' ,'.... 

'.' 

.,' .
[' Section 102 signifi~l(Ultly expan,ds the monetary relief' In·.1990,.a'comprehemiive:civilrights·bill passed both :;,'. 

.'( " " potentially availi,\ble ,to: plaln~iffs ~ho \wouldhave been, ' Houses of Congress. Although' similar to 'the: 19~1 Act
". J¢ntitled .to b:ac'kpaYlJ.nd~r. priOl: Jaw.' Before '1991; for, "i.n many other respects, the J1990 billdiffered'i,~ that'it 

example; monetary relief ,for a' discriminatorily. dis· I contained language expressly calling Jor:appljcation .of 


, 'charged· employee: gen~rally i'n~luded "oI,ily an amoiJ.nt, 'many of its 'proYis~ons, includingtl).e section, providing, 

.' . Jequal to the :wages the,.employee"would have ~arned 'f6rdainages incases'()fintentionalemployment discrimi


,fro.inth~ d~te of discharge to the date of reinstatement, '. nation,to ,cases arisinl$ before its(expected~ enactment.s 


.arcing with.1ost fririgebenefit,,;such"as yacation paY,and The':Pr~sident, vetoed the 199P :legislatien, "however, 

pension benefits." :United 8,tates V. Burke, 504 U. S. _' .._, citing the biIl'S:"unfair retroactivi~y rules~aBone reason, 

_. _ (1~92) (slip' pp'., at !klOf, pnd~r, §102, howev~r,.a ,', fcir his'dIsapprovaL9 '" Congress,.narrowlY failed to. 

,Title VII plaintiff who ,wins a backpay award may also .' . \ " '\ .' '" 

seek compensa~ory damages for ~future,peClln~ary l,?sses, " . -\ 

emotional p~in, ,suffering, ,in~onvenienc~, mental anguish; . 1 See Harri~ v. Forklift Sy~tems. Inc., -5~O U,S, '" . (1993) 


'loss 'pf enjoY'mentotHfe, and 'other nonpecuniary losses." :(slip op., at'll) (di8crimin~tion in "terms. conditions. -;;;-privileg~s of,. 

" , §102(b)(3); .., In addition, whe,n it, is . shoWn, that ~he ,eniplo~enr .~c~~n~ble. u~der ,'I}t~e VII "is,not limited to :econolIlic' , 


I

I employer~ct~d :withma~ige or with rec.kle~s jndifference "i' ~~~~~l~ d~;unlnat~O?:) (Cl~tlOns ,and mternal quotat.~~n ~arks 
to the. [JlI~~t1ff sJ fede:rally protected nghts~ §102(1:l)(l),: " 8The relevant . section of the' Civil, Rights Act of'1990, 'So ;2104 
'a ,plaintiff may 'recoverpJ;1nitive ,da!pages,6 . . '" 1018tCong., 1st Sess. (1990), p~vided::' .' , , ' 

" . '<1Section 102'alsoallowsmonetaryrelieffor some fOImS "SEC: 15., APP~CATIONOF AMENDMENTS AND TRANSITION RULES.' 
','1 '/".' 'of,~orkpI.ac~'discnininatio~ ,thatwo1!-ld, not prevlously:(a)APp~ICATION OF, AMENDMEms·-The. ~endine~tli niad~ by

",have ju~t~fied any reliefunaerTitle VILAs thiscase-: ,(1) sectu~n .4.. ,shall apply to,'~ll pr~cee~mgs pe.nd~ng;o~ or ~om:, 
. .' '11' t te ". 'f" I __':.I:. '1' d' .. '. 't' .. .' d" menced after.·June 5, 1989 [the, date of Wards Cove Packing po, v.i . 1 US ra ~,even, 1 uZ; a~lu lSc;tIIJ-~na ~onwas. prove i. Antonio,490-;lJ. S: 642]; '. ., , .' '; ." . 
I:under pnor law a.Title VIlplamtIff could not .recoyer ' '"(2) section 5 shall apply'to ail proceedings pending on' or com

'.1' ·monetary.reliefy.nless the'discrimlnationwas also fou~d 'menced aifter ~ay 1, 1989 [the d~~of PriCe Water;hou/1e,.v,Hi;pkinl/; ' 
. ,", to hav~ some ,concrete effe~t ~n th~ ~laintiff'~, empl~)'- .'49P U, 8,.'228J;, ,,'..'...., , .. ,,', '. '.' '; ... ' 

J " ment status, such 'as a demed pr.omo~lon, a dIfferential, ,", (3) se,c~l,on 6 ,~hall!lpply to all pfO!:eedmg~p.endmgon or com~' 
.1, incompensation; or termination. 'See B1urke';' supra,at ~~~ced after June 12,,1989 [~~'dat~.of Martm ~.Wilkl/'14~~ U. S, . · '._'-, (~lip,op:,af 1?-11k '("~Tlhe.;Cir~um8cribe~remedi~s" "(L sections 7(a)(l)":7(a)(3):an~:'7(~)(4)~ 7(b),,'S'[proViding 'for :. " 
','I avaiklabd,le under. ~tlet.VII [lbefitore·tthe 1991 ':lctbJlstanddIn .compensatory .~nd ,punitive daniilges for, ~tent~onal discrimiriation]~.· 

ma,r e contrast no !;>n y.o hese, aval a e, un er"9, ,10;"a'nd,'n shall:applY,to:all prOCeedings pending on, or c0/'O
. , .. . " ,.menced after the(date of:e~ctment of thiS Act; . •. i .i, 

. ---,-,-.---'---....;...- . . .,." . "(5)"seetion 7(a)(2) ,shall apply to all· proceedings pending on, or 
• < "We' hav'~ not decided whether'~ .plahJ.tifT seekirig bac;kpay under 'after June 12, ,1989 [tne date ofLorance v, AT&T,Technologies> Inc., ,' . , \;Title YJI i~·.entitle(l'to'·a JurY.~. ~eeJ e;g., >~.tl~·V. H~useho~d 490 ',U. ,8:9(0); and, .~:., ""', ',' .... '~.: .. '':' ..... ,'' '." .~. 

.,,' Mfg;, J:nC.,'494·U. S. 545,549 no< 1'(1990) (ailsuming:-without decid- "(6) section 12 shali appl,Y-to all proceedings pending 'on or. com. 

: irig. no: right to jury trial); Teamsters v.Te"';;' 494,. U. S .. 558;-, 5~2" meneed after June 15; 1989'[the date of'Patterson; v.' McUa'n· Credit'. 

, '(1990) (same): Because petitioner' does ,not argue that .she:had a. Union, '491 U. S, 164J. ," . '. ':" " ',' " r, 


',right to J·ury· trial' even' under p'ni-1991 law;, ag'ain 'we: need' ~ot "(b' " R .
J ,. '. ) TRANSITION' ULES.- , . ,. . .. , 
address Qrls'question. '" ",".,' ,. '; .~··'I:·' ,.; "(-I) IN"GENE~.-ADy;orders~·entered,by.a'·'fouit,petviee~'the . 

.. ', hIf.the court finds that the respondent'has intentionallY'~ngaged effective dates described in subsection (a) and the date of enactment 
, in ... an 'unlawful' einployment pi-iictice cha'rged' iri the 'complaint, of this Act that are' inconsistent' with· th~ 'amendments'made' by, 
the cOlirt may .. : ordersuch'afilnnativ~.action as may be approprl- 8ections 4, 5, 7(a)(2), or .12, sh8.Il.be vacated' if, n~t iaterthan 1 .' 

,.'· ate, which may include. bUt.is not limIted to, reinstatement. or year after such date ofe~actment', a' reQuest for,such'relief is made" 

·.hiringof·employees.. Withorw.itlioutbic~pay·:.:'.oranyother (' ,' ... ' ':~" ,> i :;::',>"" •..... 

,equitable'relief as the.col.1rtdeetiis. appropriate. Back.pay lial;ltlity "(3) FINAL JUDGMENTS....,..Pursuant to paragraphs (-1) and (2), any 

shall riot' accrue' from' a date more· than tv.:o .yearspnor· to the filYtg'. . final jud~ent entered prior to 'the.date'.ofthe enactment of this Act .; 

,of a' chill:,ge"w;'~.';:.the Commission. Interim earnings or amountS· as to'which the righte ('f.,'·~lY Of. the 'parti~s theretohave'become, 

earnable with reasonable diligehceby the person ,or persons discriIil~- 'fuuid, arid vested, :oVhere ,thetiJrie for aeekihg r~rther judicial 'review 


, inaiedaga~8t ,shall operate to reduce 'the' back .'pay.. o!he·rwise . ;of such judgment has otherWise 'expired pursuant to ,title·.28 of.the 

·all,owable,. '....7 ; Civil Rights Act of 1964; §706(g), as aIl1-ende,d, 42' . United States Code, the Fooeral Rules' of Civil'· Procedure; and the 

U: S. C. § 2000e-5(g) (1988 ed., Supp, III). . .'Federal Rules ~f Appellate PrOcedure, shall be 'vacatediil whole ,or ' ',; 

)' ·Section 102(b)(3) impo~es liinits, ,varYing ~ith ,the size of the :in part if j~stiee requires pursuant to rule 6'0(b~6) of the , Federal ".. '•.'.' 
employer, on the ainount, of compensatory 'and punitive damages ,Rules.ofCivil Procedure or other appropriate autliority, and' consist-
that ;nay be awarded·to an individual pI'aintifT. Thus, the suln.of r.ent with the'consiitutionai requirements of due profess of law,~ '. 
8uch:damages awarded a plaintiff niay not 'exceed $50,000' for .' 9See President's Message to the ,Senate Returning Without Ap.' ..employers with between 14 and 100 ,employees; $100,000 for em- 'proval·the .CIvil, 'RiS-ht8,Actor i9~0; 26 Weekly :Comp.. Pres:, illoc,: ... 

·ploYEtrs with between 101 and 200 employees; $200,000 for employ- ' 1632-1634 ,(Oct. 22, 1990), reprinted in 136 Cong, Rec.. SI6418, 
. ers with 'be.tween' 200 .and 500 employees; and· $300.000 for employ-' . 164Ui (Oct., 2.2, 1990), The President's veto message referred to the·, 
;ers with more tha?, 5pO enip~oyees;; ',. '" ", . .' : bill's "retroactivity" onJy briefly; the Attorney' Gen~ral's Memoran- .' 

" "{ ',I . ",(.. ;'; I ." " 
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" ov~'rride 'the' v~to. '-See 136' Cong. Rec.' S1658~ (oCt..2( March I, 1975; and for ~hich ~ 'iiiitial decision was 
'1990)(66-34 'Senate vote'in favor of override). 'rendered after,October 30, Hj83.~", ; .' .' 

" "Th~. absence 'of c~mparable language' in the 1991 Act' 'Section .109(c); part of the 'sectio~ exb:i~ding Titl~ ·viI, to 
:, .cannot realistically~e, attributed to,9vers~gh.torto " o~erseasemp}oyers" sthtes: " ,,:, . . 
~nawareness of the retroactivity issue. Rather, It seems· " ~(' ')' ':"..; : : . ,.", 'AM'" ' , Th' \,' d'

'}'k 1 h .. f' 'h ' : , . ". ' h' d ""t 'bl" CnrPLICATIONOF, ENDMENTS..,.... eameny 	 ~ ,Ie yt at one 0 t e compromIses t at rna el POSSl e'·· . t' db th" t" h 11 t '} , 'th' 
to enact the 1991 .ver,sion was:' an .agr,eement not' to ~en s m,a:e y . IS s~c ,l,on s a, no , liPPY WI. ' 
'.. I'd 't'h ·k· d 'f' I""t t', 'to 't 'co' man'd'foundrespect toconduct'occumng before the~ate of the, mc u e e, 10 , 0 ,exp lCl re roa« ~Vl y m ,~, ' 't'. t' f th' At" . . . 

'. in the 1990 bill.' " "',' . enac men ,0 IS c". ' • 
.,,1 , " " Theomission'ofthe elaborate retroactivity provision of According 'to .petitioner, these two 'sub~ections are·.th'e !' 

the 1990' bill-whicir was by nomeanstlie only source r' "oth~rproVisions" '90ntemplated in the first, ~I~use' 'of 
1' ; ,of political' controversy., qver " t~at. leg-!!!hition.-..is, 'no~. §402@,' and' togeth'er create', a strong !I,legative~1nference

,j ,.dispositivebecause it does not· tell us pfeCis~ly wher~ "that all sections of the Act not specifically dec1m:ed 
, " I'" ,the .co~promise was strucK in the 1991' Act ..~ The I, prospective .applY tQ pending. ·cases·that ,arose: before 
" ~.' f Legislature might, for exampl,e

i
, ha-ye' settled in' 1991 on November, 21, 1~91. . , ,.' , '., '" .l ',' 'a less expansive ,"form of ;re~roaptivity, th~~, unJ.i~e the' -> Before ,'-.addres~ing the 1 particulars','"of p~ti~iop.er;,~.s' 

1\'1: ',199Q biil, ~id ,not reach cases already: ,finally d~Cided.. argument, we, observe' that. s.he places.~extraor4inarY .'I ~, .Seen, 8, Blfpra. A d~cisiOJ1 to"reach. (>Illy, ~ses still· weig,ht'.on'two comparatively)ninor an'd narrow'provi:: 
. "peridingmight.explain Congre~s' failure' toprovilie in~hesions. in: a, .hmg and compl~x sta:tut~; Ap,j)lyirig the 

i' , "'1991Act, as)t had in 1990, that certain sectio;f1s would entire ,Act ,tocases/irising frompreenac.tmE!O~conduct , 
. 'apply': to proceeqings pending ,<m speCifi~ preenactment would have' .i1l'lPortant consequences,' including the \ 


, I ,dates. Our first question, then, is whether the'statuto,ry' .:,,:possibilitythat 'trials.; completed before its enactment .

'I' text on which" PEltitioner. relies manifests an intent that, .would need·: to: be retried and, the possibility that 


'i,." 	 the.199r Act should be applied: to ca:sesthat~ose anq" .e~ployers '~ou~d be ,liable ,for' punitive, damages' ·for. 
went to' trial before its enactment. . ," :'conduct antedating' the ACt's .: enactment. , Purely' . 


. " , ' .prospect~ve'applicatioh; on the o~her hand, would prolong , 

.') . ,II~ .; ", " the life· of: a 'remedial scheme, and of judicialcoristnic- . 


..... P.etiti~ner's. textuSl argume!1t relies~n three ~rovisi~ns~, 'tions of civil 'rights statutes, that Congress;obviously,. ' 
,·1 . of the 19,~1 Act: §§~O~(a); 402(q), and, 109(c). S.ectlOn. ,fo'und vvantipg, Given the. high \ stakes of ,the re~ro,activ- \ . 


, 'i .' 402(a), the only prOVlSlon of the Act that speaks du:ectly: ity question, the broad coverage of the statute" .and the' . 

. , "'1,"; " to theq~estionbeforeus; states: . . ", .' ' prominent and specific retroa¢tivity provisiops i~ ,the " 

'f&.' , "Excepfas' otilerwisespeciflcSlly provide(i, this Act 1990 biP, it w0uld, besl?'rpriSinghfo~' Chong;e~~ .tp .bafive .. 

., and theamendmerits made by this Act"shall take • chosen to reso ve t 1 hat .question t foug negative 10 er-. 


effect upon enact~ent." ,. '\', ,!" ,ences drawn fromtwo,~rovisions of quite limited e~ect: .. ; 

. '.. .' '. ,,' ',' '. .' . Petitioner, ho:wever, 1Ovokes the cf!,non that a court. 

Th~~ la?guage .does .not, by, Itself, resolve th~, que~tlO~ ,"should giVi?' effect to: every provision of. a: .sta~ute', an~ 


, ",' "befor~us.. A ,statet;Ientthata. statute ~lll ~ecoIpe; :thus avoid requndancy: among different pro,visions. ,See,'" . 

'. ,.	effective on .~ c~~a1O date' d.oles .not even. arguably "e.g., 'Mackey v. LanierCollectio.n JAge,nfY & Seruice, 1m;.'; " ," 

s~gges~ tha,tlt h~sany ~fPhc~t~on,.1;o conduct that :. 486 U. S.825,837, and n. 11 (,1988). 'Unlessthe:word, . 
occurre.d, at an earher ,date:, PetltlO~et:"do~snot argu~. '''otlf~rWise'' in§4()~(a) ,refers to e~ther"§402(b) or§109(c), . 
otherwise, Rather; sh.e contends, t,hat the }ntr~d~ctory she.contends,,~he .first five words in '§~02(a) ~e entirely , 
clause of §402(a). ",ould, be. ~uperflu~us', unl~ss'lt ref~rs , . 'superfluous. Moreover, relying on the :ca,non '''[e]xpress~o ' 

,-. " 

,to§~40~(b)'. an~ ~O~(c) .. whlch p~oVlde for prospective "uni~s est e:tclusio alterius," see Leatherman v, Thrrant 
'apphca~on m.hmlted contexts. . 	 . ' '''T'', I '11'" 'd C "d" " . u ' . 50'9 
, . Th. 'rt" ," . th' 't' §·4.02(b)', '. t', 'd 'd to· ' t,,, Qo~nty nar~()t£cs nte 1gence an oor .mat£On mt, ' 

; ". e p;a, I.esagree , a. . w.a~ 10 ~n e ' .. exemp "u. S. _' _' ; _' '_, (1993)' (slip ·op., at :5), petitioner argues 
• >asmgle ~lsparate Im}lact'la~sUltagamst~he ,Wards . that because; Congress':, provided ~peCific,!l.nY for , 

. \ ~'. . 
, ' ' Cove I>ac~.~gComp~I1Y' .S~ct1~n 402(~) pr~Vldes. 'I " prospe~tivity in' two, places' (§§109(cfan1.402(b»,we. . .' 

,I 

, , "(b); CERT~ DISPA,RA'J(E I~A<!f.~ASt;S.- ., . ' shoulo' infer tq.a~ it interid~d ',.thEl . !>pposite for the,.: 
NotWlthstandmgany other prOVlSlon of this': Act, ,remiUnder of the 'statute: " .'..' . I. 

" 

.nothing in this Act, shall'applytoany'disparate' " • PetitioI)er emphasizes that '§402(a) pegins: "Except'as '" ''1,,': 	
., 

,impf!,c~ case' for which a complaint· was fil~~ before ,otherWise specifically provided:" .A'scan :of the statute , 
, " 'I' 

i <=;;'=;;=:::===~============c"'=:========'=== J()r other "specific ,proVisions".conce~ing effe~tivedates' ,", 
. ,;d'~m, to which the President referred was no mOl'e expansive,,·and ' ". . 

l 

may' be read, to refer only to the bill's special provision for reopeniilg 


. finaljudgmentB,see n. 8; supra; rather than its p~visi,?ns,co:vering '''Except 'uprovided ~ .'subsection.,'<b), the ainendme'nt made by," .' 

pending cases, . See Memoradum of .the Att<irneyGener81 ,to,~e:'t#s ,ActshBIl'be effective'on~e date of~nactment.~ §2(a), 92 Stat: ' 

Presit!;"~~(October' 22; 1990) ("And Sectioii15 unf'airiyapplies the. 2076. '. . r .. :'. '," . " ; '" .. " .. '.' . 
changes in the law' made by fl, 210,4 to caSes already decided") TheoiiIy, Courts of Appeals ~. cOnsider whethe~·the Hl78' amend- ." 
(emphasis added): 'App.to Brief for. Petiti~ner A:'13. ,mentsapplied to pending ca~es'concluded that they did :not, ' "See 
' . IOThe hlstory' of prior trmendmerits to Title VII ~u'ggeststhat the " Schwabenbauerv, Board of Ed. of School'Dist. of .otean, '667 F; 2d;,-l' /. , 

j" 
"e~~ct~v·e.:.~pon"'en.actrl!e~t· ro~ula r.~o~d .. have. '~een >'an espec~~ly " 305, ·310:, n. 7 (~A2. 1981); (Condit 'V. ,United' Air, Lines, 'Inc., .631 F. " ,.1 inapt way to reachperiding cases.. When it amended Title VII in" ~d ,1136, 1139-:-1140 (CM 1980). See also 'Jensen v. Gulf Oil Re/in

, the Equal Employment Opportunity Act of-1972"Congress expliCitly.: ing& ¥a,rketingCo., 623 F.2d.406, 410 '(CA5 1980) (Age Discrlmi
, provided: ' '''',: ,r . , "'.' ,':, . , , " rnltio#. in Emplopnent Act amendments de~ignated to,"take ~m;ct, ori
" . r , 'h'heamendments .. made,: by' this Act. til secti~~ 706 of the :Civil '. the date, of enact~ent,of. this Act" inapplicable to case arising before 


Rights Act of 1964 sh~ ;he .applicable· with respec~ ~o ~harg~8 .enactment); Sikora v,Amerycan Can Co,; 622 'F,,2d 1116. 1119-:-1124 

, pending,with the .Commission on:~e date, 'of ,enactm'entof this;Act ,\. (CA3 1980) ,(same). ' If we assume ,that Congress was familiar with , '.I 

. arid.all charge,S tUed thereaftert .Pub>L~ 92-261,§14;86,Stat" 113. those decisions;.:cC. Cannon,v. UnilJJrSttyO{Chicago, 441 U. S:677, .. ' 
, In contrast, in'amending Title VII'to bar discrimination-on the basis \ ~9~99'(1979), itsch'oice. of language in '§402(a) would iniply non
,of pre~ancy in 1978, Gongress provided:' ' ". '.' retroactivity. . :.', \ " , ' c . 

:"C . I 	 " ,i, "\ . 

http:peCific,!l.nY


."",I '-: " . , " 

i'62,l.:.W 426Q' 'Th~ Ullited St~tesLAW WEEK '. ,'4":'267 94 . ,' ..
I ... "'" '.' :, , , ' "1 ' , .. ' , ' . , '.", .• , .. ' " 

..1', reveal~ that §§402(b),anQ l09(c), 'aiethe' ,tIJ.o,st likely .. Congress,did not lea~e' to the courts:were set out. with: ,I 


"./'. ' candidates. Since)hose, prQvisions decree'pI:'ospectivity,) I ~specificity in, §§ 109(c) .and4'O~(b).. :Con'gr,essional doub.t 

i, "; and' since §402(a), tells, us, that the sPElCific provisiQris are' , concerning judiciaL tetroactivity 'Qoctrine; coupJeci with' 


J e±ceptions,§40~(btshould: ~e considered as prescrib~ng, (the likelihood t~ai the routine "take '~:itrect upon enact~
;: I ' agener~l.'rule of retroactivity; 'Petitiorie'r's argumertt,· 'ment", language w~uld' require coutts '.'to' fall' back. upon ' 

has s~rheforce,' butwefiild it' ;most 'unlikely that ,that do~trine;' provide\;a,' plausible e;,q;lanation for both 


: 'I '. Congr~ss int"ended,'the iptrod~ctory clause to 'carry the, §§4Q2(b) and 109~c) t:ha:t makes 'neit~,er prO,vision;: 

' .. critically iinportant ~e~ning petitionerB:ssigns it.:Had redundant."" " " " , . ,,' ,., \ ' 


" ( " Congress 'wished' §40~(a),.tO have such a determinlite . " TUrning to 'the .text of§4Q2(b); if'seems unlikely that 

,/(meaning, i(surely would have used/lariguage comparable, :tpeintrodtictoryphrase,("Notwithstandjng, any other, 


to· its reference' to the. predecessor:'j)tle VII <;I.amage~· provision ofthisAqt").w'as meant tor~te:rto the immedi, 

)j, " ,provis~oris' in, the 1990 legisla,tion:,' that then~w' provi-, ,ately pre~ediilg subsection.': Since petitioner does' not' 


' ,slo.ns' "shall appiy'~,alLproc~edings pehiiing. on , or: conterid that any otherJ~ro"Vision. sp~aks to the ,general, .~' 
,/ , ,. commenced after the ,date of enactment. of this Act. ", B.' ,'effective date' issue, tli,e' 10gic'Qf her argument reqtif~es" , 
1 , 2'104, 101s;.Cong., ,1st Ses~. §15(a)(4) (1990). " '. ,: us to'intE[!rPret that phrase to ~ean 'nothing, mor,ethap.'· 

1.'- . , I,' ,':,It IS entirely ,possible that Congr~ss inserted the . "Notwithstanding §402(a)." Petitioner's text~al argUment,
! '''otherwise specifically, provided" I~Iigilage not beca\1s~ jt, 'assutnes', that, the.drafters selected, the indefinfte word , I.
'! ".understood the, "takes,.effect"~clause ,to establish a rule ~o.tlierwi~e"in §402(aj,to:ident~fy two specificsupse'ctions 
, ' . " . of retroactivity' to which only two "other specific Pf6vi~' and the even· more'indefinite',term "any other provision" 

sions" ~ould be exceptions', 'b,ut ,insteai:I to ,assure ,that :>in §402(b) to refer to :no~hihg more.than §402(b)'s. next ;",' 

.I, '. any specific, timing provisions' in' the Act would. prevail', 'dqor' neighbor~§402(a),: Here ,~gai!l' 'petitioner,'s s~atu-, ' 
", ,I' " lover' the, general ,l't~ke effect,on emlctment""c.omrriand:\ toryargu~entwould require us to assume tha:~Congress' 

'. .:' The drafters 'of a compliqated piece oflegislation contain- chose a' surprisingly ind~rectr:outeto convey an impor:' , '; , 
. '):, ,';'~ng n;or'e}h~n": 50 se,parate s~,*ions, ~ay "well ha,ve ,tant aJ?,d" easil! expressed, messag~ co,n~,erning the A:ct's . 

,I 'I ,mserted' the ~exceptas oth,erWlseproVlded I 'lailguage , e,ffect ·on pendmg cases. !, t, . '; " ' 

merely to avoid·then~k of an inadvertent qonflict it} the' , '. The ,relevant. 'legislative, :history ,qf the. 1991.' Act 

.. ' statute. 11 If'th~introductorY clause of '§402(ay W8,S,: reinforces our conclusion that'§§402(a),.109(c) and 402(b) 

, j " '. ~rit.end~d to refer .spe~.ifi~allyyi §§402~b)i 109(c), ~~' both.. ' . cannot pear: the ,w~i~~tp~ti~ioner, pl!ice~, upon' them. 


, lhs dlfficult to understand why the drafters ch()se the, "The, 1991, bill Ii!! ongmally mtroduqed, m ,the House, 

,J, . word ",otherwise" rather; than' either ot, both 'of the " containedexpliCft retrmictivityproVisions sirriilartothose ' 
i' ~ppropriatesectionD\.lIribeis; " /. ,,' .' :' ' ,,;' ,fouridin the,'1990biiL13: However,th,eSeilatii.~substi-


I " , '. We are also unpersuaded by petitioner's argtimEmt that .. t),lte :that was agreed upon. omitted those explicit· ret
, .'I' ':.bfiioth I ~§402(b), and lQ9(c) ~ereldY dfupiica(te) thel' "t~e: . roacti~tYkPlrOviSi,O?S~ ~4,,' 'PIe legislatbive hthistory, discloses 


e ectupon ena~t~¢nt,""comman 0' §102a 'u.n ~ss.aU<.' somelr,an" y partlsan.statemeilts-aout em,eaning of 

'" other provisioris, jnc~uding, the:Aamag~s, provisions' of . the ,final e'ffe,ctive date language, but thqse statements ",'." 

. I §102, apply to"pending cases. " That argument depends cannot plausibly be • read as reflecting, any.general 
'( 'on,the assumption that al1t~ose o'the'rP!ovisions t;nust agreemellt.

16 T,he histOry, reveals" nqevidence that, 
"I be treated unifo~m~y for purposes of tl?eir ,application to , ,Membkers,~elieved that' ~n agreement 'had been tacitly , 

I \. 

I ',~ ,pending 'cases 'bllsed on preenactment conduct::, That "struc' on the controversial r~troactivity'issiie, an~ little 
,1--' thesis; however; is, by no means 'an inevitable ,one.'.It is to' sugge~t that Congress understood 'or .intended,' the \: 
i' ' '. entirely:possible-:-indeed,highlyprobable-:-::tb'at;' becaiJs~ 'interpl~y of, §§402(a),,' 402(b) and 109(c)to :, have t~e'. 

it was unable to resolve' the,retroa'ctivity issue with the ' """ ' . i ' ' 

'.clarity of'the 1990 leglslatiOli,' Congress viewed' the ' : , ' ,:,',' ...... .,~" " " , '13' ' 

m-atter' as an, open issue to', be resolved by the, courts,', ,See, e.g., H: R. I, 102d ,Cong., 1st Sess. §113 (19,91),reprinted in ' 
Our ,precedents On' retroactivity ieft doubts 'about what 137 I Cong.' Rec. H3924-:-H3925 (Jan: 3, 1991). The prospectivity ", 

, , ' . , pro'\1iso to .the section extending Title VII to overseas: employers was 
default· rule would apply in the absence of congressional ,firstaddE!d to, legislation that generally wa~ to apply' to 'pending , 
'guidance, arid s)iggested', 'that SOlne' pro"Visionsmight ,'cases.' See H.' R.1, 102d·Cong., 'lstSe!!s.§119(e); (199P, reprinted 
apply ~'cases arising 'befoie,enactm~nt'while i>thers' in ~37. Cong. Rec. H3925-H3926 '(June 5, 1991), Thus, at,the tiine 
might., not. Ii Comp'ar,e Bowen v. ~ Georcetown :U,niu.': its' language wa~ inirodu'ced, the pr~vision that b~came §109(c) was' 

" 0 , . ,:. surely not redundant. ' ,.., , , .' 
Hospital, 4~8 U:. 8.204, (19~8) with Bradley v. flichmdnd, "On ~the other hand, two' proposals, that, w'ould 'have, provided" , 
School Bd., 416 U. S., 696 ,(1974)[· See also. Benne'it v... · explicitly for prospectivity also ,foundered,' . See 137 ,Cong;Rec.. 
New Je'rsey, ,4;70 ,l,J.:8. 632, (1985). The onljimatters , . S3021" S3023 (~ar.12, 19~1); 137 Qong. Ree. H3898, H3908 (June, 


" '" 4, 1991). ' . '" " " , . , 

I" , , '.' , , " ..... "'J':,",. "I. ,. ~",:: ..~5For::example, in'an ~iD.te·rpr~itve .. memo~~ndWn·:i.rittodu~d o~ .
• .' I: 

, ' , "There is some evidence th8.t· the ,Clrafters of the 1991Act did not behalfof seven Republican sponsorS of S.'1'145, the bill that became -C' 

devote, particular.' attention' to the interplay ,of- the' 'Act's "emlctive' '. 'the 1991 ACt, Senator' DaDfo,tth statedthllt~[t]hE!bill provides that, 
date~ provisions. ,Section, 110, which directs the EEOC to'establish unless ot~!!rwise !lpecified, t:p.e ,provisions·' of, this, legishitionshall' 
a "Technical Assistance 'Training Institute" to IIBsist employers In' . talui. effect up0ll: e~ctmerit :and' shall not cspply retr:oactively;~ ;137 
complying ~th antidiscrirnil;iation: hl~S and re~ations;corit'ains a,,'Cong. Rec. 815485 (Oct. ,30, 1991) '(emphasis' added), ',Senator 
subsection providing'that it, "shall' take 'effect on thE) date of i..\" ,Ken~edy 'responcie~"that it ~will be up to the,eorii:ts to'determine , ' \ 

'. enactment of t~ Act:~ §l1~b).·, That proyiSion'and,§402(a) 'are:' tlie e5tent to which the:bill .will apply'to cases arid claims, that were .. ' , ' 
unavoidably reduridant.' ',,, " ' ;:'pending,,!>n the, date of: eriadment.·.lbid.(citi~gB~clley ~, Rich- '.' ' 

12This point also diminishes the foree of petitioner's "expfessio " mond School Ba., .416 ,U. S, 696(1974»::The legisla~ive. history' 
~niu8' argwnent. Once one abandons the, unsupported, assumption ,reyeals' other partiSan state!!l!lnts on the proper meaning of· Act's 

'that Congress expected ~that:ail, of the: Act's provisions woUld be , "effective date~'provisions. , Senator Danforthobserve4 that ,such 
tr:eated alike, and takesa~count ~f uncertainty ab~llt the applicable, ~t8.tements, carry little: )!I!!ight ,a~,legislative hlstory. ,As, he put it, . \ 
dl!fault rule, §§109(c) and'402(b) do not carry, t,he Ilegative iInplica-' '"a,courtwould' be well advised to, take with a large grain of salt 
tioh pe.titioner draws from them. We do not read either provision ,floor debate' arid statement's placed in the' CONGRESSIONAL RECORD ' 
lIB' doii1ganything'm~re ~han deftirliively';rejecting ~'tro~ctivity with ' ~hii:h purport to create anintei-pretatio~ fo~ the legislatio~ that'is: 
respect:~~ thespecifi,c matters covereci by its,plain:ll!nguage.' ' ,before us.". 137 Cong., Ree: S153~5 (Oct; 29,1991). ,: , ;' ~', , 

I 1< \, ': {\: \,
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,I,~'·l' "~~;isiveeffect:petitionerassigns the~." 'Ins~ad, th:e " '~i~lrightsPl~iPtiffS applied in Ii 'case t~~t was' pending 
" history of,the 19,91 Act totiveys the impression that: ,on appelil at the time ~he statutewase~acted. Bow~n , 

, I. " l~gislat~~s ag:r:eedtO d,i'sagree about whethe,r and to:,w~lit" held that 'the Department of He81th' and Human ~ervices,' 
extent the Act would apply topreenaCtment co~duct;. lacked statutory authority to pr~mulgate a rule requiring. 

•'I' ,Althoughthe passageo[the 1990 bill maY:"indicate private hospitals to .refund~edicare ':payme;ntsfor: 
that, 8, majority' of ,the 1991' Congress also, favored" services 'rendere~ before p,romulgatiori ,of ,the rule. Our 

• '.. retroactiveappli~ation, even the will ,of the majority dqes ',: opiriion in Bowen 'did not purpory; to overrule Bradley or
i "" .i not become Jaw unless ,it foliows the path; chli'rted"in ',to limit'it$ z;each: ,In this light"we tm;ntothe "appar
, Article 1" ,§7, cl.' 2" of the Constitution. , 'See INS: v.' ent'tension~ between 'the -two canons mindful of another'

, I Chadha, 462 U.,S. 919, 94&;-951: (1983). In the absence' canon of. unq!l'est~onabJe vitality, the: "maXim'not to ,be' 
',I ' 'of the kind of tmambiguous directive, f01,lnd in §15 ~fthe '>disregarded thatgenerruexpressions,' in every opiniori, ' 

1990bi1lj' we,'must lo'okelsewhere for gUidance on ',are'to'be'taken in connection with the case'in : which 

I 

I whether' §102 applies to this:, case':' ' , .' those expr~ssioris are used. " 'Cohens v: Virginia, 6 , 
, ,,', "','\ i " IV' , J WheaL'2~,4,\399)1821).! 'i ' , 

\', 
, I ,,'/ '" ", ' 'A' " 

' It is not' uncomm'on to firid"a.ppar~nt tension" between, " ,:;' ' , , ,
/, 

I 


different canons of statutoiy construction. As Professor As JUSTICE SCALIA. has demonstrated, the presumption 

Lle~ellyn famously illustrated; many of the U:a:dition~J' against retroactive legislation is deeply rooted in our 


,canons h~v:e,~qual: opppsites.l~, In ord~r, to resolve the jurisprudence,' and emboaies' 1i: legal doctrine centuries, 

question left .open by th~ 19,91Act, federal court;s'hav~" ' older' than our~ Republic.1: Elementary considerations' 

labored to, reconcile ',two, seemingly 'contra~i~tory stare-' of fairness! dictate' that individuals j should' have', an 

menta found in, 9ur' decisions' concerning the effect of "op'portunity 'to know ,wha~ the law, is ana to conform ' 


.,' intervening "changes, in the ,law. Eachsta~emen:t is,;' their cQnduct accordingly; settled exp~ctatioris sn<luld,notj 

fram~d as.:a generally,app!iCableJjlle, fo.r~ntel-pr~ting,',be ,li~htly di:-rupted.1S.For that):'eason, the:.~principle, ,'.' 
, .1 ... statutes 'that do not specify their temporal 'relllch. The,; that the legal' effect of conduct', should ordinarily, be 
'f first, 'isthe rule that. "acou'rt 'is to apply the" law in : assessed under .the 'hiw that exi~tedwheritheconduct

" 'I, effect at the, tim'eit r~ndersits decision;" Bfadley, 4+6 took place h,as timeless-and universal appeal." 'Ka'iser,':, r- U, S.,·at'l71i. The s'econd 'is the axiom that '494 U-:S:, ,at '855 ,(SCALIA, 'J., concurring).' Ina free,
;",1: j " "[r]etro~c~ivity, iii, not :f~vored in, the .law,".,' and its .qy!lf1!l1icsociety, creativity' in~ both: commercial lin~ 

I " -interpretive corollary that "<;:ongressional enact]llen~ an~ , : artistic endeavors is fostered by ~ ru,le: of law that .gives , 
I ,administrative r,ules,wm,not be, construed 'to have people confidence about the:legal consequences' of their,
i retroactive' effect' unless their l~ngUage ~ requires this'· ac~ioIls,: " " " ' " " . 

"'.'"" result." Bowen, 488U. S;, a(2,08.," '"" ,:,', IUs therefore'not,8urprising that ~e antiretr9activit¥ ',' 
, : ' ,We have,' previously ,not~d' the "apparent tensjon~ ',principle ,finds expression in sev~ral 'prov~sions of our. 

" "',:between:those, expressions.: See Kaiser4litniinuni &' '·Constitution. The EX,E'ostFacto Clause flatly prohibits " 
':1", "-, ,Chemical Corp. v. Bonjorno,494 U.S.' 827, 837,(199p);'retroactive application of penal ,legislation:19: ' Article, , see also Bennett;'470U. S., at 639-640.,-·We fOUlid'it, 'I, §10, cl. 1'prohibits'States from passing another type 
:/ unnecessary' in 'Kai,ser to resolve that"se~~ing ,conflict' . oh~trdactiv~, legis~a:tion, laws::~impairing the Obligation

'" "becau~e ,tinder. either view, ,where, 'the congressional 'of Contracts.; The, Fifth',Amendment's Takings Clause 
intent iselear,:it governs,~ and·th,e prejudgme'nt'interest' prevents the Legislature'(and other gov~rt).ment lilctors)'",j',I ,statute atis:sue~Il :that case:evinced "clelU" congressionaI'fromde~nvingprivatepersons of v~fstec:iproperty:,'rights " 

, intent", that it was ,"not applicable to Judgments entered !'except for a "ptJ,blic ,use" 'and upon '.,payment of "just 
1 before its effectivEt d~~~." 499,0. S;" at 8~7-838: In the ',compensation:". The prohibitionson'''BiMs'of:Attainder~, ' 

,I case before 'us today, however, we' have: concluded::thal ,in Art. I, §§9-10, p~ohibitlegislatures from singling out 
'\ ,the, Ci,vil ,Rights Act of,;1991 'does not~vince: . any clear' disfl:!-vored, persons and nleting out siunmaIj punishment 


/ 1,' " expression of, ip.tent ,on §102's application to, cases for past, con,duct: See, e.g." United:Stat~s v., Brown,' 381 

! arising befor~ th:e'Act'senactm~nt; .,We must; ~erefore; '" U.'S:437, 45&462 (1965). ,The 'Due 'Process Clause~also,' 


'j focus 'on the apparent ten'sion between the rules we have' protects :thEi.interests in fair notiCe and repose' that may 

, I ' 'espoused for handling,simil~ problems in. t~e absence' , '." ,', .".', , , ' " " ;,,' '. "'~", ' "," . 

. ,1" ' I, of all instruction from, Cqngress. , , ' " ' " " " ' ' '. I' I ' 


,', We b~"';n by t)o,ting that t,here is no tension bedNeen', " 17,See Kaiser'Alumzn~m & Chemical 'Corp, v, Bonjourno, 494 u: S. 

0', , 827,842-844,'855-856 (1990) (SCALIA J:, concurring). See'a1so, e,g"

I ,' ','th,e h?l4:,ingsin.1~radleyand~Bowen,;.both of'which. were, Dash v, Van Kleeck, 7 Johns, ·477;"'503 (N,Y 1811)'(~It 'is a 

'c unanunp\l~ declslOns.. .j:telymg,on another,unanlmous>.. principle ,of the, English common iaw,asanclent ,as the law itself", 


dec~sion7'-Thorpe,v: If<(Jusing Authority of Durham: 393 that,ll statute, ,even of. its omnipotent Ilarliament, ,is not to have '8 '
I,,' U. S. '268 (1969}-we held' in Bradle:i' that a statute retrosp~ctive effect~HKent, C: J,); SfIlead, The Rule,Agai'nst Retroac: 

I authorizing the ,awai-dof attorneys: fees to' 'successful tive Legislation: A Basic Principl~ of Jurisprudence, 20 ,Minn: L, " 


,'; , " ',,' , .' ,Rev,,775 (1936), " , , " 'I '.~ ~ . . ) ~8See! General Mot~r8 Corp4 'v. R9mein,' 50~" U.· S. ,~~. _ (1992),r, , '' , , (s!ip'9p·;at 9) ,<~Retroactive lejp,slation Pt::el1im'ts'problems' oL llilfair- ' , I. ' j , l6See LI~wellyn, Remarks 'o~th~Theory 'l>f:AppelIate'Decislon.and ,~'. ness that are ,more serious thlin tliose posed by prospective legisla~'
the Rules 'or Canons about How:,Statutes' are to' be Construed; 3 ,tion, because, it ,can deprive citizens' of.Jegitimatsexpectations"and' 
V!p1d, L. ;Rev, ,395 (1950), L1ewellan'S 'article identified the apparent upset settl.ed trantactions"); Munzer, ATheorY of Retroactive Legis- ' 

, conflict between the canon that ',' " ' ~ l!ltion, 61, 'ThxllB L, Rev, 425, 471 (1982}-("The rulti of law , , .' is 'a 
oral statu~ imposing ,il new penalty or forfeiture, or a,new Iiabil~ , , defeasible e'ntitle~ent of persons tb have their behavi!!rgoverned by . ' 

ity or.di,sSbility, or creating,a new right ~f'action:will not be 'con- ,rUles publicly fiXed in advance").. , See also L .. Fuller, The Morality
,', strued as having a retroactiye effect"' ' . ,.. of Law 51-{)2 (1964) '(heteinafter:Fiiller), . , '. :' 

" 'and the ~ounte~ailing' rule that, " ,"',;" 19 Art· I I' ' '. ", ",', .' "",' l, ' 
IC e,', contams, twoExP08t F:,acto Clauses, one direc~d, to,

' "~[rlelntidiai statute~ are to ~ iiberal,iy c'onstrueQ a~d if.a retj.oa~~, Congress'(§9. cl. :3), the other to the States (§10, d.-I), 'We have' 
I tive' interpretation will promote 'theen<ls of justice,' they 'should ,construed' the. CI!luses as applicable only to'pimal·legislation.. See 
'receive such conatruction.",ld:,at 402'(citationS omitted): .' \ ;'Calder-v, Bull, ~ Dajl. 386.390-:39,1 (1798)'(opinion of Chase, J,). 

, , .', (. . , 

. ,,~ 
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" , be aompromised' by r,etroactive 1egislati~n;' ajustification , deciding .when a' statute op,erates '"retroactively"is' pot 
'sufficient to validate a statute's ,prospective, application 'always a ~imple I?r mechanical task. ,~ittingon Circuit, \' 

>' 'uiider' 'the;· -Clause. '"z:nay,- Wn~t 'suffice"'. to,' warrant .Its' \Justice ,Story' ~ffered ,an influential d~finitio~:i~' Soci~ty 
, , ' retroactiv~ application. "Usery' v. Thrner EI~f:.o~n Mining 'lor Propci.gatlonofthe Gospel' y. Wheeler, ~2 F. ,Cas. 756 
I 'Co;; 428 U. S. 1, 17 (1976)." ,',: ,,: ,,', ",,' (No. +3,156) (CCDNHI8!4);a'case construing'a provi- ." 

\ f These proviaions demons~rate that retroactive'statutes 'sion "of the' 'New HampshireC~mstitution that broadly' 
1 'ra!se particularconcerI'\s: The Legislature's, ~nm'iu:hed ,prohibits '"retrospective" l~ws' both, criminal and,'civiL22, 
" p~wers allow, it tosw'~ep, away ,'se~tled"expectatt,ons . : Justice Story first rejected the notion' tqatthe, provisioh 

\' ,suddenly and without indiyidualizedconsideratiori.,' Its bars only explicitly retrOllctive legislation, ,i.e., ,~staiutes 
, ./,' ,'responsivity to politicsJpressures p~~es a rIsk' that ii,' . " • 'enacted to take' effect from a time anterior, to their 

may be tempted to' use retroactivelegislation/:is ,ameans, "p~ssage(.]'?', Id.;ai, 7~7.' ,,~~c~' a ,c~nstfu~tjon,' he 
I : oO-etributi(m against u*populat:'~groups'or 'individuals. "co~clu~ed, ":',ould ~,e. '. utterly. subverSIve .of alltlleI 

'/ As Justice Marshall ,obsen'edin' his opinion for the obJe~ts of tHe prohIbItion. , 'lbtrJ,.I,nstead, the ban. on 
'f 'Court in Weaver v. Graham, 450 u. S. 24 '(1981), the Ex ,retrospective legislation' emb~a,ced, "all' statutes, WhICh; 

"", "I' " ,Post .Facto Clau~e, not only ellsures tha,thidiViduals 'have _t~lOughoperating, onl;v fr?~t~eir ~,as~~ge, ',' affe'c~ v~ste~ 
, ~i~irwarning"about. the effect ofcri,minal ~tatute~,?ut ngh:a ~nd pa~t transl1ct~ons. Ibtd.' Upon prmclple, , 

, I I" ,'also "rE!stricts governmelltal power',by r~str,liupmg ': JustIc~,Story ~l,aborated", ,", " , , 
arbitrary'- and potentially vindictiv~: ~egi8Iation;" I,d;, at "every statute,which takes away or .impairs vested' 

"I': I 28-29 (citations omitted). 20' ',' ",", ;, :' ' ,', rights' /:icquired under existing' laws, or cr.eates ):1.J 

, ( ..' The Constitution'S restrictions, ,of course;afe,of limited,' , new :obligatlon, 'imposes ,a l)~W duty, or attaches a,' 
,'," scope.' Absent a'violation,l?f oueof tho~e ispeciflcprovi- "mi~ disability,~in respect to,'tr~nsactions or, consid-, 

, ,'1';, s~ons, the' poteniiiil unfai~ess ~f re~r~active Clf.:~ll ,le~sla- , ' eratiQr;s' a,lrbedady ~~st, mCusltd' be deeBmelld retro, sPllect3i8~6e 
tion is no( a sufficient reason Lor a; court to ' aI ,to give i, '. • '. ' Ii,,' ccltmg , a' er y. ' u",',3 'Da. ,

I a statute its intended scope:21 ,Retroactivity provisions,(1798"and Dashv. Van'K1e~k, 7'Joho;s. ~77 (N. ,Y.,·
). ,'" . " . " , . , .... "',) ,

,j 'often serve entii:ely benign andlegitiinate, purPoses, ,,1811)). , ,': ' , 
I wheth~r tores'pond toemergen'cies, to corz:ect tp.istllkes,' Tho'ught~e, formulashave'varied,simila~ functionai 
j , ' to prevent ~ircumvention ofa new statuteiIt the interval conceptions bf legisllitive "ret!oit~tivitt have found voiCe ' ',' ,I immediately preceding its passage, or simply' to \giv*:l in this Court's decisions and elsewhere.23 , ' . 

: " , comprehensive effect, to' a new, law Congress cOllsiders, ','A', statute does not op'erate, "retrosp.ect,ivelY",mereljT 

,r, 'salutary. : Howev'er,' it ,r;equirement that Congressfirsb', because it. is. applied in, a : case'arising, from:' conduct 

;1 " ,make;, its'i~tention clear helps ensure that Congr~ss 1, antedating the! statute',s 'eiiactment, see RepubliC' Nat.' 

i' itself has determined th.i!tthe benefits of. retroactivity Bank 'of ,M~ami v. United States, 506 U.l:). _' _' ~ '_'_'

L outweigh the potential for disruption ~t unfairness. , (i992) , (slip op., at '2) (THOMAS,i/., concurring, in part 

L ;'Whil~ ~tatutory retroactiVity'hlilS long been disfavored, and concurring in 'jIidgment); or upsets expeCtations 


, I " ' 'based,in ,prior law.~4 ,"Rather, the court must':ask 
.:', '. " 

\. ~'20Se'e Ri~h~~nd ~v~ \J. A'.:' Croson' Co.,- 48S' .u. S. :469~ 5'13-5'i4 ' v' '.' • 

,(1989) ("Legislatures' are ,prinjarlJy polic~aking ~dieli ,that pr~mul" , ' 22 Article 23 ,of'the NewHamp~hi~ .Bin of Right; p~videsi"Retro: 
gate rules ,to govern future conduct. The constitutional prohibitions spective laws, are 'highly iruurio~s, oppressive and 'unjust, ' No such 
against: the enactment of e~ post f~cto law's imd' bills of'attainder laws, therefore;' should be made, either for the decision of civil 
refi~ct' a'validc;oncem about the' us~ of the, political ~process' to > causes or the punishlne~t of off~nses,"'At iBsue.in the Soci~ty case 

'punish or characterize ,past conduct 'of private' citizens, ' It is the ''was' a new statute ,that fevereed 'a. common-law rule, by, allowing .' 
judiCial ,system, rather thim the, legislative pr~ess, ,that is best c~rtain wrongfUl 'possessors ,~f land, upon being ejected "by: the 

, ,I, 'equipped t,o identify past wrongdoers and to, fashion :remedies' that , 'rightful o'!l'ner, to !obtairi' com~nsa:til:!n for unpro,;:emellts ,made'on, 
, 'I " will, create :tlie conditions that presumably would have eXisted had' " , the', land: Justice Story held that th:e, new statute impairl3d the', 
.. , I ': '" ,rio' wrong been ; committed") '(STEVENS, J., concurtitlg in part' and " owner's rights and thus could not, consistelltly with' Article 23', be':, I concurring in jiuigmentl; JaTneSV; United States, 366'U, S. 213; 247, . applieato req~ire, compensation fortmllrovementsmade befor~,the' " 
, '," n: 3.(1961) (retroactive puriith:e inel!sures may'reflect "a'purpose not ',statute's, enB:ctment., See 22 l"ed, 'Cas:, at 766-769.' , ' ,':, 
, , ' to prevent dja~erous ~~nduct generally but to' impOse b~ legislati9n ' Z:See, :e,g:, Mille~ v. FlOrida, 482,U. S. ,423, 430.(1987) ("Ala~ is,
I " ' , a penalty ~galnst specific persons or classes' of. persons"), ,,' ,', , retrospective if'it 'changes the legal consequences of acts compl~te~ ,

I " :James' Madison argued that retroactiye legislatiorials?: offered "before its effective date'"Uquoting Weaver v.Graham, ~50 U, S. 24;, 


, special opportunities for the powerfiil to obtain,special and 'improper , 31(1981»; Union Pacific R. ,Co., v. lAramie Stock Yards, 231' U .. S: ' 
legislative benefits" ~ccording.,to Madison, "[blill~ of attainder,e,,: ",190:,199 (1913) (retroacti~e statute liives ~a"quality,or effect to actS 
post factbla'!l's, and laws impairing the obligation of contracts" were" or Conduct which' they did not )iave or' did' not conterllplate:whe,n 
"contrary to,t~e first prinClplesof the.isoi:ial compact, and to every ',they were perfonned"); Sturges v. Carter, 114 U.S.5U, 519 (18fj5) , 

,prin'clple of sound legislation," . ill, part because' 'such 'measures ,: (a retroactivestaiute is, one 'ihat~'''takesaway:or impaiiS vested' 
invited the/iirlluiin'tial" t<i"speculat[el,on public: measures;;' to the, rights acquired',underexisting laws,' or creates a,new \obligation, 
detrilnent of the '-more industrious and .less informed '"part ,~f'.ihe imposes ,a new duty, or attaches Ii new disability")." See 'alsO"Black's 
'community," ,The Federalist No, 44, p. 301 (J: Cooke 'ed. 1961)., See: ' Law ,Dictiona:r"1184 '(5th ed'" 1979) (quoti,rig Justice'Story's defirii· 
Hochml!n, The SupremeCourt:and the constitutionality of Retroacc" ,tion from Societylj 2 'N. Singer, 'Sutherland ,on Statutory ConstrUc
tive Legislation, 73, Harv, L, ,Rev,' 692,693(1960): (a retroactive tion §41.01, p. 337 (5th'·fe .... ed, 1993) ("The tenns 'retroactive' and 

. statute' "may be ,passed ,with"B:n exact knowledge' of who will benefit' 'retrospective" are synonymous in j\ldici81l18Sge ",,' ",They describe 

, ' from' it"), ,'" , ' ' " ", '.;" ' "', ' ".,' acts ';whichoperate on transactions' which' have, ,OCcurred or rights , 


llIn'some eases, however; the interest:in avoiding the adjudication ' and' obligations" which' eldsted before passage of the act~), ;,." 

, 'of cOMtitutional questionsw!11 coUnSel against a retroactive applic~- ' ,uEven unoonttoversially prosPective statutes may unsettle expec~ 


tion.'" For if a challenged'statilte is ,to,; be liiv,en retroactive emlct, taiionsand impose liutdenson past conduct:.a new pro~rty tax,or,', 
, the regulatory interest that sll.pports prospective liPplication wUll).ot ' zoning reguiation'may 'upset "the reasonable· expectations :that 
,necessarily Iilsos1l;stain its application to 'past, events.,.' See Pension" ,prompted' those 'affected, ,to acquiie property; a new law; baruling 

. BeTU!fit Guaranty' Corp. v.R. A. Gray '& Co" 467, U. S,'717, ,7~P, gambling hanns ,'theperson who' had begun to construct a, casino 
, (1984); Usery y: ,7Urner Elkhorn Mining 'Co, , 428 U; S. 1,17(1976):' before ,the law's enactment ot spent:his life learning to count cards. , 

'" 'In this casei.the punitive damage's pr:oviBion ~ay, raise 'a' question, / See FUller '60 <'~If every time' a mim relie'd 'on eidBtitlg law in ar~ 
:,but for'pres,ant pUrPoses;!e assume'that COn8Tes~ ~sa!llplepower' ran~g his Bffairs, he were made s~cure 'agiilnst any change in 

, to provi~e,for retroactive applicatl?ll.of §:l02,'" ' .' ",. , ' , legiU :'i-iiles, i the ~hole body of ou~ law w,!ul~\be ossified f0l'l\lver")., 
','" , , 
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'. ',I' "whether the new provision attaches new: legal conse~ the U:nited ,Sta~~~: 'without a certific;"..te prepared" ~hen '.'.. 

, I,"~ 

J ., 1 ,quinces .to events cOmpleted, before its e~actment. Th~, they e;qted this, country. We hel:d that the' statute did:'· 
conclu~ion that ia particullir'ruleoperates ,"retioactively" ;,not bar the reentry of a laborer. Vvho 'had lef(the' United '. ' 

I'" •.' . chom~s at the'dend :of a,,:process, .·of jU~gp1ent ~onc.erdninhg, Stawds bJefor~ thHe celrti~catfon ..requirement, was' prom",l~ , 

·t. e nature an extent,.of the change In the law an t, e 'gate". 't?-SFIC~ ,lir an s opinion for the Court observed 

. I aegre~ .of'connec:;tion, betw¢en the:operation of th~ new '"that the,. hlw in 'effe~t-'before, the. 1882 e~act!llent ~ad '. ' 


',I, . r,ule and' a Jelevant past~event;- AnY,test of retrpactivity a~corded laborer.s ,a right to re-enter without acerlifi-' ," 

· will. leave'room '. for, disagreement in hard cases, ,and is "cate, ,and invoked the "unifotmly''' accepted rule against <: 


, "; Ii, uniikely"tQ 'chissify' the enormous variety' oL legal ,,' '~giv[ing]'u,> 'staiutesa retr08pectiveoper~tion; whereby' 

ch~~ge's with,perfect philosophic~r clatity. 'Howev,er, ,'rights pr~viou8Iy;ves~ed are' injuriously :affected;, unless 


' retroactivity is a\matter on which' judges tena to have compelled. to do 'soby language so):lear ,imd positive as 

"','1,;."I 	 ~sound ..',."instin~t[s]," . see Danforth v.Gro'ton' Water.toleave no 'room to'doubt that.such was the.intention· 


cb.,lni Ma~s. '472,.. 476, 59 ,N. E; 1033,. i034' (U101) ·'of th~.legislature." ·Id.;:at 559. ' , :' ',,' I" 


(Holmes,J.'),andfamiliar. considetationsof raJr n'otice '. 0\lr statement~n' Bowen' that "congressional enact, 

.', I' 	 ,rl'!a~onable reliance, ~d se\t1ed·.expectations offer·sorind:·ments and administrative rules will not· be construed t~ "C

'.I I guidance... . . "1. , " ha:v~ I r~~rQactive effe<\tunless ,their hmguage requires . 
, '.' . Since'tHe early days of:.this Co~,rt,. we have declinetf,' t~is result,"',48'S. Ji., S./at208, was in ,step with' this, 

/' . 

· to give retroactive ,.effect ~o statutes. burdenirtg private' longIinl'! ofc8.ses. :' lJowen itself~as a paradigIIlatic ' ..'. '.j, .,rights unless .Congress had milde dear ItS intent. Thus"cB;se ofretroa.ctivity in:which a federal agency sought to 
in United States v.; HetQ" 3Cranch' 1399' (1806); 'we . recoup, ~.under c~st:limit regulations. issued in 1984; i 


I :. . refused to' apply a federal statute·reducing the oommis- " funds, that had been. pa~d to: hospitals : for. ~ervices. 

. I sion-s' of customs' collectors to coIlections c6mrnenced '. ienaeted 'ear1i!llr;; see i'd.,at'207; ,Qursearch for dear. 
i 

. .' .',', before th'estatute's"enactmen-tJje~aii~e'the statute,facked. congressional'. intentauthori~ing retroactivity was 'con-' 

.... '[ "clear, ,s,trong, iiild 'imperative" fangdage requiring .sistent with ~he approacp. taken. in. decisions spanning, 


.retro,active ·app·lica,tion,. i~; at 413.·(opini6n of,Pa.terson,· two !!en~uries: .'.' . " .:\ "", 

. · '~U:' The presumption.against statutory retroactivity has . The'presumptionagai~st statutory"'retroactivity had 

"1' . , con~isb:mt1y been explained', by. reference Jo tJte u'nfair-, ' 'special for~t:;. in. the ~ra inwhichcourt~ ,ten!ied to. :view, 


ness of imposing' new 'burdens' oilpetsons after the 'fact.-· 'legislativeinterfer~nce ~ith property4nd co:t;lt~a<;t righ,ts
',I'.. Ind~ed; at'com:.;nol.l,law ,a contrary ruleapp1ied·to~ircumspectly. ,In thjs centurY,Je~sl~tion',has cpme to. 
'. statutes 'tha~ I!le.rely, removed a:. ~urc:len .~mprfvaterights . supply th~ doi:nina~t' means of' l~gal .or~ering, and 


"I' by repealing' a penal provision (whether criminal:. or' "circum~pection 'has given 'way to ,greaterdefere~ce ,to . 

, I'" :civil);' such repeals' were ",ndersto~d·,to precl~de punish:; legislative; judgments: ,See.u:~ery .. v.Turn,er· Elkhorn 

~, ment'for, acts an.tedatingthe repeaL' 8ee, ~.g,., Unite¢ " Mini[tlf, Co., ,4~~ U.S., at 15":'16; ,Home Bldl· & ~o;zn 


, ~-' 'States,.v.'Chariibers', 291 U"S. 217,223-224 (1934); Gti.Zf,' ,Assn. :v. Blais<ien, 290 U. 8.398; 436;441(1934). BJlt .. 

~ 
 . IC, & S. F. R.Co. v. Dennis, :224 U, S. 503,506 (1912); while'the.constitutfonal impediments to retroa'ctive.!!iVi!.". . 

United States"v.1Yne~, 11 WalL 88 y 93.:...95' (1871)' . legislation'.are now m'odest; prospectivity r~mains·the., 
Norri.s ~,: Qrocker, i3·Hdw.,429, 44044i (1852);. Mdry;'. 'appropI1ate\,defiiUltru.le.,Bec~useitacc~rds ,vvi~h widely' 
land v . .Ba'ltiinore &- Ohio R,,: Co. :, How.·' 534 '552 . held intuitions about how statutes ordinarily' operate, a . \ I • 

\,., "I. (18lt5);:.· Yeaton ,v. United States ·5'Cl1anch281' 284 presumptiQn against retroactivity wiII generally coi~cide ' , ., . 
· (180~)). But'see 1 U ..8. ·C.§109 (;~pealing commo~-law' with l'egislative~nd public expectations .. Requiiin/il' clear 
rt;tle); ", ,_ ':. .'. .,' .' .... '. " ," :".: .' . .•. linte~t assures thatCo~gre$s,,'it;self has: i:iffirinativ~ly 

, .. The.largest category ,of cases ,in which we.have applied ..con.slde,red the potentIal unfauTiess of, retroac.tIve' 
\' t~e presumption'against statutory: retroacdvity has :,applicationand determin~d that it 'is ,an ac~eptable price .: .t' 
' .. involved new provisions affecting contractual orprop·~rty '.. to pay for th~!!oun,ter:vailingbenefits. Such .a require- . 
. ,rights, m~t~ers in',which predictability and'stability are "r' ment; ~llocates.. to Congress responsibil~,ty for' funda- " 

of prime' importance~~5. r The presumption. has'~ot, . mental policy ju~~entsconcerning tli~ :proper temporal, . 
.howeveJ;',' been liiJ:!.ited to such cas'es.:, At issue in Chew.' reach of statutes, a,ndhas' the additioha,l virtue 'of giving' 
.Heong, v: Un:ited ,States, 112 p.,S. 536 (1884), for'" legisl~torsa predictable background.r:lil~ against :vvh~ch 
example, was a provision, of. the ,"Chinese Restriction .. ro·leglslate . 


. Act" of '1882 . barrjng'Chinese I~J~~rers from, niEm~ring .: '. , .' ' B, 


.. -	 \, "-'Althpugh ·."ve have )ong , embrace<;l.,a.P~esumption 
'o\·Moreove'r, aat,af~te~ '·i~ . not made retroactiv~ ; merely because .it ." . against statutory retroactiVity, for just'as·Jong weh,ave 

drawstipon antecedent facts' for, its operation.# Cox v, Hart, 260 recogrii'zed 'tl:iat,' :in' manJ/' ,situations, a court should, 
u, 8:'427,435 (1922). See ·Reyn~ldsv. United·:States. 292U. 8. '''apply 'tne law,,' in effect· at 'the' time it renders. its ' 

",I"· 443,. 444-:-449'(1.934); ChiCago & Alto~R. Co.v.fTranbarger, 238 . decisidn/ Brq.dz'ey, '416U.'S.,at:71(,eveldh~ugh that.' 
,.U. s. 67,73 (1915). '., ' ! . \, I,: '. lawwas.en.acted'.after the~vents thatgav~ rise'. to the 
',' 26 See. e,~:, Uni~ed States 'u, Security Industrl~l Banli. 459 U. S: .suit: Theie:is, of'course,no. conflict· betw.een that.' p'rinch 
, 70, 7~:.! (III!!:.!); VlaridiF /.partments Co v Commissioner 323' 
. U'.'S, '141~164 (1944);UnitedBtatep,St. Louis, S,F.i&T:R:. Co.; pIe and a' presumption 'against're~toactivity when the 

270 u.s, 1,3(1926); H()itv. Henley; 232 U, S. 637.639 (1914); statuteitl question ,is'· unambigJous.· 'Chief \Tustice.I 
Union Pacific. R. Co. v, Laramie'Stock Yards: Co., 231. U. 8: 190" 199 Marshall's opinion, inU,';'ited States' v.' Schooner Peggy, :. ,J. 	 \' 

, I. 	 (1913); Twenty Perce1}t Cases, 20 'YaU,', F9, 187 <:1874); Soh'nv. I! Cranch 103 :(1891), illustrates this : point. ' 'Because a 

",aterson, ,17 Wall. 596. 599 '(1873); Carroll v.Carroll's Lessee, 16, . 't t··· d' S te b 30 1800' " h'l th ' 
~, How. 275 (1854), . Wliile the. great majority' of our decisions relying r.~a Y sJgne o~ ~p m er;:. ,:vt 1 e ~ cas7,~as ':',.1, ',' 

,upon the anti-ret~oactivity pres1,1mption I have inv!llv.ed· intervening..· .,'.,..... , .. ' .,',' , _'" .'., '." 
,,- '1 . 'statutes,burdening private parties, we h.ave applied ,the presumption: '.' ~See also,e:g.;,Greene 'v:'United States, '376 U. ·S. .i49; 160.(1964); 

'in 'cases involving new 'monetary obligations that fell only on the> ,White v,' United States",'191· U, S, .545 (1903);: United .States v. 
govenUnent.See .Un.ited; States' v: Magnolia Petroleum Co.... 276 " Moore. 95 U,S. 760, 762 (1878); Murrny v: Gibson,15' How, 421, 423 

I U. S, 160(-1928); White. v.United St~tes,19'1 U. S, 545' (1903):' (li!54); Ladiga v. Roland; 2 How. 581, 589,(1844). :,' . I'.1 ~... . • 	 I '- ,\ "' '\ " 
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J62h~W 4264 , .... _ .. '~heUnited~fates'LA.W'WEEK 	 . ,4'~26~94\ .. '. 

"': 	.pendm.gon appeal:~unambiguously:provided for' the . dure. 'Id., at' 71.28 Because' rules of procedure ~gulate ". 
restoration of captured property "not';yet definitively \second~ry rather than primary con4uct~the fact that a' ,; 
condemned,~: id.; at .. 107 /(emphasisin' origina}), :we .. n~w. procedural rule' was institute9 after -tlieconduct : .~:.•..- ..

I' .r.everseda·'decree entered 'on. September., 23; 1800,·, giving rise to the suit 'does not'make :applicationof the' . 

, . condeinning a French' yessel that had been Seizeq in .; rule at .trial retroactive, ; Cf. MdiJurnf!Y ..v. Carso~; 99.' ,. . 


"11.,'... Ameri.can..water~~.Our applic~tion_pfh"the lawirieffect~ . :,U,:S. 5~7,569 (1879).29 ,', .:. '.:'., '.' ....., . 

,at the time' of our decision. in Bc ooner Peggy' 'was. , ' /,Petitioner relies principallyupon,Brac#eyv. Richmond 

. ,simply.a respons~ ,to the language of th~ ~tatu,te: Jd.; at , ~. School Bd.,41? 11. 8:.696, (1969). and Thorpe ,v,, Housing.

J ' ),09.. ,',. "',' • \. ", ." .'. ..", ',Author.ity orDur,ham,'393 U.S. 268 (1969). in' support . 

'11' ' Even absent spe.c.ific legislatiVE! au.thorizatio.n. applic~: . -of her i argument that our or9inary interpretive. rule~, 


,tion of new 'statutes passed: aftEir,the events in s~it'is. ·.support application of .§102 'to' her 'case. In Thorpe, we 
,. u~questionahlyproper. in.many sit:uatiqns.' ,When the". helq t~atanage~cy circular,requiring a .local· housing ". I intervening statute 8.uth()riZesoraffects the 'propriety of authority to' give': notice of reasons and opportunity, to 

'prospective reJief; ~application' 91 the'new provision is not resp1o.nd· before evicting a tenant was,' applicabie to' an , 

'. te'tro~ctive, ,Thus.' in American. Ste~l Foundries' v . .,Tri-, evictio~ "proceeding 'commenced . before' 'th~, regulation 

, City Cen~ral Trades Council, 257 U. S. '184' (19~r1(.we " iSstie«:l.:' rho~l?e! shates much ,With both the ~procedural" 

, held th~t§20' of the Chl.ytOIl'Act, enacted while the case and "prospective,reIief' Cases, ,See,supr:a,at, ,29-31. 


was pending on appeal,; go'[erned the propriety of' TJlU~; w~ noted in Thorpe that riew he~ring ,prOcedur~s 

injunctive relief against labor picketing.' In remanding'/did not' affect either party's obligations under:the lease 


". the suit fori application 'of,the interV~ning statute, ,we agi-eement, between the 'nousiJlga~thodty 'arid the',. 


. 

I 

observed~hat ":relief by ,iNunct~onoperates if!. futuro;" . petiti?ner, '393n S., 'at 279,~ and, 'bec~use th~"tellapt . 

and that the plaintiff had ~o "vested right" in the d~ree had ~not yet. vacated,":we saw hQ significance ·intne . 


'. entered,;by,·.the ;trial 'court.' ,257 U.' S.,'.'at201.· See also,'; fact that the honsing authority had "decided to ev:ict her· , '. 

'e:g. ,Hall v. Beals, 396.U. S..45,48(1969);' Duplex befo~e the circular was issu~d," id. at 283. The Court' 


: Printing Press Co, v. Deering, 254 U,'S" 443, 464 (1921). " in' Thor-pi . vie~ed I the new. evict~i:>D. procedures as 

"We" haye regularly' applied"inte'rvening~tatUtes', ,."ess'entia\ . to, remove a· serious impediment to 'the , 


,conferdng or ousting jurisdiction, 'whether 'or not successful protection of constitutio~al rights." Id:, at 

jurisdiction lay;when.the underlying'conductoccurredor .. 283.30 

; Cf., YOU~~ilh' v. Miller; 425 U. S. '231, 237 (l~76) 

. .when ,the suit was " filed, Thus,..in Bruner. v. United (per' cll:riam) (~iting Thorpe for pt:opriety of applying ne~ 


..States. 343 U.S. 112, 11&-11,7 '(1952);, relying on 'our la,w ~o avoiding necessity of deciding constitutionality of 
~: ,'''consisten[t]''practice, we ordered ,an , 'action dismissed Qld one)." , . '. ' .. ' . ", ','" 

,be~a~se the jurisdic~ionalstatute, un~er :iyhich 'itha,d.. ()urholding in Br.adleyis I;imilarl:rcompati~le 'with 
" I, 

. ',been (properly) filed~was subseqU:entlyrepe~led.21. See' th~ line ofde<;isions disfavoring "retroactiv~"'application . l.·.· ':. 
:' also 	Hallo~ell- v, .Commons" 239'· U;":S. 506, '508-509',: of stat1,1t~s. I~ ,Bnuiley, the Di~trict Court ?ad ~w~d~?' .) . 
.' 	(19~6); .The- Assessors v. ',Osbornes, 9oWall. ,567, 575.: attorney's f~es and costs, upon general.,eqUltable prIDcI

(1870).' Conversely, in An.drus'v. Cliarlestqne' Stone .', 

Pr.bducts:Co.,' 436 U. S.604. 607..,.608, ··n.'6(1978),.we ---'--~,------........",-.;-.,... 

held that,because a statute passed, while the . case was '.' ~e~e"hllve~trictl;cdristrueci' the',b Post Facto (:Jau8e~ prohlbit 

pep.ding onappeai -had eliminated the am01int~in~contro- .,application ofnew 8ta~ute8 creating or increasing pllIl;ishmentS after the' 


. , 	 , . fact, we have uplield iilterVening prOcedurnl changes 'even if8:pplication
versy .requirement ·for . federal' question cases, the, fact· of the new rule operated to a,defendant's disadvantage in the' particular 
·thai, respondent. had failed. to ,:allege$10,OOQ in contra'-:· "case: See; e.g., Dobbert v. Florida, 432 u. S: 282,29a,.:294 (l977); se~ 
versy at the commencement of the action 'was ~no~.of no .also Collinsv.'l"ollTlgblood, 497 U.,S. 37'(1990};Beazell v:,Oh,io, 269 U. S: . 
moment.", ,'See"also' United Sta~es'v. Alabama, 362, '16~ (1925): ". .,', " '. '".... '. 
U. 's. 602, 604 ( 1960) (per. cu.riamg Stephens ,v" Cherokee, '.: ' ,:~: Co,ur~, ,themer.e fact ~at a new rule is procedllral. d?E'8 not m~an 
Nation 174 U:S. 445' 478 (1899)., Application of anew . that It ap~he8 to every pendmg~.. ~ ne.w rul~ co,n~nung th.eflimg 
. '. ;'.' '. '.'" . " ., ..';. of. compiamta would not· govern an actlonm which the complamt had 
J1:lrIsd~c~lox:al rule:.usually '. t~esaway. n~ substa,n~lve; alre~dibeen properly flied undei"the old regime; and the.'promulgation ' ;' 
rIght- but SImply changes the tnbunal that IS to hear the.' : of a·hew·rule of evidence. would not reqUinfan appellate remand for a. '. I 

case." ,iHaUowell;239. U. S.• at, 50&.·Pre~entJaw .. ~ewtriaJ.:Ourordersapprovmgainendme~t8iofede~pl"Ot#uralrules' 
riormallygoverns in silch'. s~tptati9ils ·b.ecause j~risdic- '. refl~ct,t:h~ commoll-seruienotion'tlultthe app.licability,of suc:nprovisions 


. tiona! st'atutes .·"speak' to the PQwer ,of the Cqurt ,rath:er ..o~y depends on the P08t~ ?,fthe J:lartlcul!U' case. See, e.g., Order, 

·th .....;, th . ht " bl'· t'" f'th art' "R bl" Amendmg Feder81 Rules of Cnm~' Procedure, 495. U.S. 969 (1990) 


' .. an IN .e ..l'lg ~~r.o 19a Ions 0 ,e·p . l~s,ep'U ,l£; • (ameridmentsapplicable to pending: cases "insofar as just and practi-' 
Nat. Bank of Mlaml. 506' U. S....at _'_' '(sllp op., !It,2~ " .cable");.ofder 'Amending Federai'Rules' of Civil Proc~dure, 456 U. s: 

. '(TH9M.}S, J., concum:Qg).· >1 . '.: .' . ',: ".~. ; . 1015(1982}(s~e};OrderAnumdingBankruptcYRii1e8~'Fonns~42'1 ., 
Changes ,in procedural, rules may . often : be 'applied, in) ,u. S. 1021 (1975) (amendni~nts applicable to pending cases .~except to th~' 

suit~: arisin~( before . the~r ena,ct~entwith?~~ raising 'extent ~t in J:heop~~~ of the court th~ir app1icatio~ in a~P~~ul~ , 
concerns about retroactiVIty. For example' In Ex parte ,proceedirig th~n pending 'W0ul~.not be, feasible or would work ~ustlce ), 

",' ' , '. . .• .! ' ..,.'. Contrary to.JUSTICE ScALIA's suggestion,post, at &-6, we do not restrict ' 

"Collett, ,337 U.)3; 55,71(1~,49)•.we 'heldth~t:;.28 .. thepresumptionilgainststatutorynitroacti~tytocases>involvii1g"vested, 


U. S. C, §1404Ca~ governed the 'transfer .. of an action.: rights." (NeW;.:;:,;.8 Justice story's defuution of~troacti\ritY, quoted, 

instfi.tited prit;>rto. thai:.·.l:Itatute's ~nactment. We .noted: sU1;lra; at'24, so' i:estri~d.)Nor,dq we s~ggest that Conce~,about, 


. . the diminished; reliance interests in. rilatteI:s of proce-· ret"lactivity have no application to procedural rWes,' ',. "., 

, . ,,' - ',. .' . 80 Thorpe' is consistent with the piiilciple, analogous .to ·that ',at 


. , , , , \ ' worJt in th~ commori-Iaw ~resumption:, about ,rep~als! of' criminal 
PIn Brune;',we~8pecificallY n~d: '. '.," " " , "', statutes, th.at'the,goveniment £Ihould accord' grace to' private parties' . ...•.. :.. 

, '''Thisjurlsdictional' rule does not aiTect the general principle that ,dis'advantaged by an' old rule when it'adopts ,a 'new ,arid' more '. . 	 . 
a statute is not to· be ,given retroactive. effect, unless such' cOnstruc~ .• generous one. Cf. ·DeGuril.les v, INS,· 833· F: 2d 861; 862-863'(CA9 . 
,ti.on . is required .by explicit 'language or by. necessarY Unplication. '1987). Indeed, T~orp~ ,·twice"~ited UnitedStates v. :phcimberB, 291 . 

'Compare United States v, St. Louis S. F.' &T. R. Co., 270 u. s, 1, i U, S.' 217' (1934), whic;h ordere.d,diBmissal:of p~sec;utions pendirig' 
::, 3 (1926); withSmallwood.v.Gallardo, '275 u: s. 56,61 (19271" 343, ' when·/the"Natiori81:Prohibition,ActwaB\repealed. See Thorpe, 393 . 

. ;U, S., ~t 117,n:~.:: ' ",,'" . ,,' U.-S., at 281; n. 38; id" at 282, n:;40.. " '" . 

.: '; . . ...,I' 
I 	 I' .'J • ~ . ':'.'I 	 " 
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'ple~"to"parerits!~h6'had prevailed !n~n aCti6n:seeking :Fre~bot'n v. Smith:,' .2vi~i. 160 (1865)),31: the retro~c- ,., 
to deseg:r.egate'the public schools of Rich~ond,; VirWIlil:L . tive3:ppHcationonrltervenl-n:g judiCial deCisions, ~ee416 
WhiIethe cl:!se,was p~nding' b~foI;~, the'Court of Appeals, .U~'S., 8.t,7i3-714, Ii:. i 7"(Citing; 'ihtj?r .alia,Patterson v..'0 

.< 

Cangi-ess' emicte~,§7J8 of the;'Edticati~n',AmEmdp1ents of ;Alabama, 294 U; ,S:, 600,607,(1935)),32. statutesalter-.. ' ",'."".' '1972, \ which authorized, federafcourtstO :a~aid the "ing jU,risdiCt.ion; 416 U, S., at';713, n. 17 (cithlg;.inter .' 
prevailing patties in school desegregation .~cases'a ' alia', United States v. Alllbcinia/362 U, S. 602 (1960)),' .' 
reas()nable 'attorne~sfee.~. The Court" of ,Appeals held .' and 'repeal! of a<crimirial statute; 416 :U: ·'S., at 713, ,,' 
:that',the new fee pr()vision diq n6t'~uthorize~~e award, ·:n. 17 (Citfl1g Un,itedBtate[J V. Chamber; 291) U:S., 217; <' 

" :of fees for services.rendered 'before the 'effectiyedate of, ." (1934».: Mbreover,':innone"ofour decisions that have ..'. '. 
,theainendments'.l'his Court reversed. Weconcludect. relied 1,lp6n Bradley or Thor~er:~ave' we cast' doubt on; 

" . thlit the private parties could rely 'on §718 to support) . ,the traditibrialpresumption against truly "retrospective", 
:', 'tlieirclmm for ,attorney's,fees,. re~ting,our·.decision "on application ofa statute:S3 

.. ' '.' , . , . \ '. ". , '" 

,thepriilciI>le thafa couTtis t().apply ,the Jaw in effect at '··.·W!ien a~~se i~plicates,'a federal statut~enacb;d ~iter ."· the 	time,it.reriders jts deCis~on, unless doing so.. would ... the' events . iIi suit the:court's first task is' to de~rmihe 
"r~sultin~ani~est ~njustice'o~. ther~is \~tatu~orydi~ec-. :~hether'CoIlgress:has'eXpz:essly prescribed '~lie statute's" 
tlOn.()r.1eglsla~IV~ hIStory to the. p()ntrary; . 416U. S.,at ; 'proper read'!. If Congress~has done ,so of coutse: there' 
711:) . " .. ,_ '.",' "'." :,', : '.:,,, is norieecl. to' resort to ju'dicial· defauit ruleS. '\Vben, 

, . Alth~Ugl:l 'that,'lariguag~s~ggest( a categorical;pre~ ,liowev'~r;' the statute contains no s'iIchexp'ress command" . 
·sumptIon In favor of:apphcatlOn"of:all newl1,lles of law,,:. . . .. '," . { \ 

' wen·ow,' nu!lte itcle.ar that Br.~dley did'.not alter the' ',' "', 	 ' .. '.'""1" , , " " '.. 	 •31In ·Bra·dley, we cited Schooner Peggy' for, the ·current 'law" 
.,'well-settled; presuypptioir againstapp'licf!,tiori'of'the class . principle; but we re~ogniied that the I~Vv. at iSBue in 'schooner Peggy' 

;';, .,\ . 'of new statutes that would have genui:Qely "retroactive'? , " had expressly .cBIled for. retroactive application; See 416 'U,S;, at 
, 'effect. 'Like the new hearing requirement in ,Thorpe; the '712, n. 16' (des~ribing Schooner I?eggy' a~ holding that . Court was'· . 

/'
attorney's fee 'p~ovision at issue, in' Brodle,,;' did n6t . obligated to "apply the terms <if theconvention,~ which had recited 
resemble' the cases in' which' we have .invoked' . the.; that it applied. to all vessels not yet "d'4iiiitilielycondemned~) 

· ,p''resuinp'tion aga.inst statutOryir.~ti6act,'ivity'. ;Aito~e.y's . ,; (emp~asisl~ coriventio?,). ,", '. ,':" ..': '.\;" . :;: ' . 

'· 
.'. .' . ! 32 At: the. tllIle Bradley,'was deCided; It W8.s by; no ,means a truism', 

fee determinations, ,we have' observed, ,are "collateral· to, to point out that rUtes an'nounc~ 'in' intervenulg judicial decisions 
the ~ain\cause, of ~ctioii"'~~nd "UI{iq~ely ,sep~rable"fro~: ,shoUld, nonnally be applied to a case pen4ing whlln the interve,ning 

:.thecaqse ofl:i¢t'ion to be provedaftrial.": White. v.,New', '. d~ision came dow~; In 1974, ourd~trine on ju~~cial retroactivity' . 
. ',HampshirJ Dep't. ~fEm]JloymentS~curity ,,455' U.: S. 4'45; "irivplv;ed. a 'substa~tial measu~ of ~i.8Cr~tion, ,~ide.d~y .equ!table / .. 

,451...:452' (1982) ·Se 1" H tt i Pi .437 US.· standards. resemlihng the Bradleymanifest,lIlJUstlce, ,test Itself, 
...:, , .... e,aso u o.v.",nne~" .. -: . ,', See Chevron Oil Co.. 'v.·Huson;404:U.S.97/.,106-107 (1971);.' 678, .695, P:~ 2~:.(1978). Moreover, even b~fo~e the e,nl;lct- '. Linkletter v: Walker; 381. U. S.'618; 636 '(Ui65), . While: 'it was. .' 

,i '., ment of~§718, fed,era!. courts had authority (w~ich the accurate.in 1974 to say 'that 'a new rule announced .in,'a: judicial ..e'... , ,', District Court: .in Bradley .had,exerCi~e~) t«award .feesdeci~ion 'was only presumptiueiy applicable to p~nding c,ase!!" we have: : " " 
',bas~d upon equi~able:: priIlCiples. : 'As our· o'pinion in . . sinc~ estabHsh~d,a' fimi rule ofretroactivity,~eeHarper 'I' ,Virginia 

, 'Bradley made. clear, ·it: would be difficult ioirnagine' a,.: .Dept.. of. 7b.xdtlon, 509" U.S. -'-. (1~i93); Grlffi~~ v. Kentucky~~79' 
"1

.i ... 'strong~~ e~~jta~le ,~~se for. a~ attorru!ly's fee a';"ard th~n ' U'~~e!,I!,~~;~~~ionai Treasury Einpl~yees, U:nio~'v, V~n, Raab, 489 .' ' 

. a laWSUIt In w~ICh the plam~Iff parents wou~d ot~erwIse p. S. 656,'661-El62. :~nd n': 1 mi89) (considering ,iIiterverung regula- '
" have to bear ~he costs' of. desegregllting ,theIr chIldren's, tions in;injunctive action challenging agency's ,drug'te~ing. 'policy, 


" ". ,public schools: See 416 U~ S. 'at. 718 (nothlg thaLthe : under Fourj;h Amendment) (citing Thorpe);'Good"'!ln v.. Luken/! Steel. 
" 'plai~tiffs had, brought' the scho~l'b~ard "into '~mplia'nce co· t ,~82' U.::'S, 656,. ~62 (1987) (applyin~ ,rule' ~o.u~ced in judicial 

...' h 	. ,... .• ' , . i '." '. . .'!'. ". ':, ,... 'd' decllllon to case' ansmg before the' deCillion and cltmg Bradley for 
WIt 	. Its const!tutlOnal ~andate ) (cltmg Br.ow,: v. Boar. thl! ~U8Ual rule •. ::that'federal'cases t:ihould;be;' decided in accord-. 

· or Education ,347,U. S.'483;, 494,(1~54))•..In lIght .of the ance with thi iaw: existing at 'tilE; 'ti!ne' 'of the deCision");.8aint 
prio:r:availabHity. of a fee .awarq, and. the likelihood' that.. "Francis Collegl!"v. AI:Khazraji, 481 U.S. 604, 608 (1987) (in ease' 
fees wO'\lld b,e assessed Jilderpre-existfng theories,we,' il1v~IVi,ll.g retroacti\rity' ~f judi.cial decision, citing Thorpe for same, " , .,' 

, concluded. that the 'new feestatutesimplj "dfd\notim-: :usual rul,e~); !i'u;to v. 'F,inney, 437 U.. S;; at 694~ n, 23, (re,ly!ng on 
pose' an additional or unforeseeable obligation"'upon. the 'genera!pract,lce .and Bradley. to .•uphold award,:of attomer s fe.es
'/. _".,',' . ". . '. ,. . ',' . '," under statute passed, lifter the sel'Vlces had been rendered but'while,'
,scho~l board: Bra£il~y, ~16 lJ· S., at72L case was stUI pending); Yo~kim, 425 U. S., 8t:237' (per curiam) ,,' . 
.. In. approVIIlg " apphc~tlO:Q 'of tlie new, .feepro~slOn, . (remanding for, reconsideration of c.ons~itiltiOnal claim for' injunctive " .' 

· Bradley di,d :pot take issue withthe\lori~lin~ of·deci:· , ~lie(in light of intervening state regUla~ion:s)(citing Thorpe); Cort : 
, sians. applying the, presumption against retroactivity.v. Ash;422':U,S.~66; 77, (1975) (stating th~t B~adley 'warranted, . \ 

" . . 	 Our ' opinion:, disthiguish~d, bllct.'did notc~tiC:ize, prior ,application ,:.o~ ~ter,vening, s~tute ~~~fe~g'~', adririnis~ative ' 
casestha:t had applied the anti-retroactivity canon, see.,.age,ncy jUrlsdjctlon, overcla?Xl for lIlJ\!.nctlvl,l rel~eO;"Hamlmg , v.' 
.', , .'. ; ..; .. ' .....- , '..'... " .. ' Unlt~d s,tates, 418lJ. S. 87, 101:-102,(1974) (reviewing obscemty. 
. 416 U .. S."at:120 (cltmg Greene v. Umted State~, 376 U:, conviction in ligh~ of subsequent Firit.Amendment .decision of this 

, S.' 149{160 (19f)4); .claridge Apa~~~e,:ts C~;v,. Comm.is-C:ourt)'(citiDg Bradley);.CaliforniaBankers4Ssn, v. Shultz, 416 U';' , . 
"SlOner, 323 U. S: 141, 164 (1944),anii ([nlOn Pacific.,R.S. 21,49, n: 21 (1974) (in 'ac~ion for injunction against enforcement 

.' Co. v:' Laramie, 'Stock' Yards Co.; 231 U. S. 190, 199 :~f,:bankingdisclosure statute,', Citing 'T~orpe for' proposition that.'· :.ci9.13)).'l'he authorities we reI.ied· up.on in. Br~.dIe,''Y ,lend' . ~~ali,i1; shoull! co.,ns.i.der..cons,titutiOria1..:.~U~stio.n in Hg.h.t ,ofregulatio~
" ;... 'f h', .... .' h' '. r··' h'" d'd ." .' 'd) lssued,a.fter corp,.mencement ofSUit); Diffenderfer, v.. Central Bapt!st 

, "urtd.;er SUPPhort tod,t., ~ conl~ USlon t~t we ~. not mlt~n , ,. ChiJ.,rch;404 LT, S, 41~, 414 (1972) (citi!1g Thorpe in"holding thatI · to. ISPlace tetra ItlOna. pr:esumptlOn agaJ.I,lst· app ymg : intervening repeal of a'st'ate taX. exemption for. certaiIi. :church ' 

~ I statutes affecting substantive rigl}ts, liabilities, or duties ·'propertyrendered"inappropri8.te·,petit~her's r,eqtiest forln,junctive 


..' to conduct arising before I their enact,ment. See Kaiser, .' '. relief based on the Establishment qI.ail!ie);, Citizens. to .Pr~serv~ 
 ,I"~ 

'~.• "494 U. S., at ,849-850' (SCALIA, J.; concurring). Bradley' OvertonPar.k,lnci v./olpe;,401 U,S; ~O~, 4l~,(1971);(refu.sI';l~ to' 

, 
 relied on'Thorpe and on other precedents that' 'are con- . remandto agen~, ~ erTho;pe~o: a~l.I1l-8tratlve findmgs reqwre4

. " . ', .. h ~ '.' . ", .' .. " ,. ,." .~y new regulatlon,hecauseadmlmstratlve, ~ecord was' alr~ady ade-.:. 
s~s~nt., wlt.ap!e~u.mptI?n ag:nnst ,s~~utory, retro~c",_' quate for juqicial, review); Hall v.Beals,396:U. S: !i5, 48 (1969) .(in 

•. ~IVIty, I,mdudIng deCISIons 'mvolVIng exphcltly retroactIve:' ,actiolj for injunctive relief from state'.elec.tion statute; citing Thorpe, 
. statutes, see 416U. S.; at 713,n. 1" (Citi,ng, inter alia, 8S' authority·for considering,intervenmg am(md~ent of statute). ',' . 

, ,', . '" 
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• th~ .'cp~rt , must.:d'etermine: wheth~~ .'the . nevi .. statute 'c~rripensat6ry dama~es' is ,not e~siiycia~~,ified:' It:does; 
I would' have'. retroactive effect,. ie.,.-whether. it 'would . not ·makeuniawfui . conduct 'that wa's lawful .when it 

_. t:.. impaiiiigb.ts a'party posse~sed vihen.he,licted; 'increase' occurred';' as we have '~oted, 8upra,','af &l8, §J02,.0~IY •' I : a 'partysliability forpiist conduct, or impose new duties '.r~aches ! di~~rirpinat0.9' cohliu~t already ~roh~~~ted .I?y'" . . 
,'. with respect to transactions already completed: .If the Title VII.: Conc,erns about, a .. lack .of faIr notIce. are. 

·"1 ':statute wo~ld operate'retrdaqti~Eliy;.'6ur. :tr~diti6nal ·.furthertnuted by the fa:ct that such.discrimination was . ..' 
. '. pr~sumpti.on ,teaches that it doe.s not 'govern absent' clear· in many'cases (altho).lgh not. this one) already subje~tto

I,.' congress'ional intent favoring'such .a 'result.mo,neta,ry . liability in the fOI1ll:.of b,ackpay: ·N.or ,coll:ld. 
. \., ..' " . '. v'" ",,' " . '. anyoneseritn~slycontend that the compensatory. dam~ .' 

. age's provisions smack of a'"retI'ioutive" or 'other suspect-_ ~ 
" I. ',We' noW. ask whether,' iiven" ~he:' absen~e"of~i~ing legisiative PUrpOSei" Secqon '102ridlectS Congress' desire, 

) .\.. ' in.'structionsfrOm,qOngr..ess, § 10.20f the Civil Righ.ts A.ct. " to afford victims' of discrimination more complete' 'redress . 
of 1991 is the .type of provision that should govern, cases .' for Violations of ruies· established more than a genera~" . 

" arlsingbefoie- its" ~nactme~t. ; As: ~e obserVed 8upro"at ,tion ago in the . CiVil IUgMsAc;t of 196 •.. , Atieast with _: r< 

I '15,. t;here is no special 'reason' tp tlliIik that .a1lthe ., respect to its compensatory ·damages provisions, ,then, 
diverse provisionlil oftheAct,mus~ be tr~ated u.niformlY.·§102·is· not in a:category in. whichobj~ti9nsto retroac~ 
for su~h purposes..'I.b the contrary, yve understand the. tive 8:pplication;on grounds of'fairnesshave their great-I . 

. instruction that the provisions. ~re to ~ak~ effect upon est force." '. ..,.. . . , . ' r' . 
. \ enactment" to mean' that courts should evaluate each . Nonet~eless, the .!lew compensatory dama:gespr~vision: . 

. provision' o(the'Act,in l~ght. of ordin~ ju'cHcial ~ri~ci-'would"operate ':"retrospectivel~ if: it were 'applied -to 
ple~ concernmg the appbcatjonof ne~n.1It:s topen,dmg c, conduct' occurnngbefore' November 2'1, 1991.. Unlike. 

, \ cases and'p-re-enactment co.nduct. '. ".', .. ': '. . cei-tainother forms Of relief, .compen:satory'damages 'are 
.. " '. Two 'Erovisions of '§102 may be readily classified.: ~c- - . quintes~eritiany baCkwara~16oking. '.' CoIDpensatory dam

I,. cording 'to these principles .. " The jury trilll ,right set out ages m,ay 'b~, ,intended less ~ sl'!-nction :wrongdoers -,than., ' 
in §102(c)(1) is plainly a procedural change of the sort, .to mak;e victims whole, but'they, do sO' by a .mechanism 

.that would ordinarily govern in trials conduct;edafterits ,that atrkts. the 1iabiliti~,s of defendants.: They do not .. 

'effective date:, If §102 did no'more -thap, introduce a.- '''compensate'' by. distributing funds from the public 

right to jury 'trial. in TitleYUcases, the provision Yvould' ( coffers, 'bu~ by requiring partiCl,lltlI~ employers to'pay for 

pr~suinably 'app~y to ca~es tried after NQvembeI: ,21,: . harms they caused. .. The...introduction of a right, ~ 

199.1, ' regardless' of. when .theunderlyingconduct 'compensatory d~mages is also the type of legal change 

occurred.s4 However, because '§102(c), makes a -Jury th:~t, would-hay~' an 'impact, on ·priva~e parties' 

trialavail~bleonly' "[ilf' a'<:omplaining' p~y seeks 'com- planning.s5 · In, this, case," the event to. ~hich the' new 

pensatory or"pu'nitive'damages,"'the jury.trialoption. :damages provision relates is the discriminatory conduct " ....... ,,, 


w ,,' i:n;tust stand 'or' fl:\,11 ~ith the attached damages ·.prOvi~·, (){respondents' ag~nt_John, Wi~liam~; if applied. here, .. 
, . slOns:' l " " .. . ."'. ',.' '.' that provision. would ·attach· ,an imp6rtani:~ew ,legal' 
.,I·Section.:l02(b)(I). is cle8:l'ly on :~eotlier .side'of the.' burden to that. conduct: The .new daniages remedy iri 

jIine., .~a.t subsection authorize~ .puniti~Ef damag~sif~ §102, we conclude, is the kind Of provision that, does not· 
I the plamtIff shows that the·. ,defendant e~gaged m ,a .. apply to eyents antedating its enactment hi the absence' 
, discriminlitory practice or.discri~iha~rypractices ,with. of cl~ar congressional ·inteIit. ' .' '., ". " Imalice .. or with reckless: .indifference' to. thi:l, , federally. '." .In cases lij,te ,this one, in !\'hic,h prior law 'afforded' no 
protec~d ·right.s of an aggrieve~ individual" .' The v.~'ry relief, § 102, can be seen as creating a new cause of 

\ labels given; "pu~itive" or. "exemplary" . damages,as' well " action" and, its' .impact on parties'righ~s .is 'especially 
i as 'the ratiori,ues that: support them,. demonstrate thatpronounced.Sectio~ 102 confers Ii new rig~t to monetary 

. i .. , I~~ey ~h~r.e )tey ~~aracteris~c~ of ~Jjm~nal.'sanctio~s; "relief onpersohslikepeti#oner wno were,victims.of a " 


,Retroac~Ive ImpOSItion .of pUnItive .dama.ges ,w.ould raIse 'hostile .·work environment, but were not constructively 

a, serious constitutional question., See ,Thrner ElJ~.horn, '. dischar~d, and the' D(~yel 'prosp~ct of dainages liability' 
\ 428 ~:S:,at ~17' (Court 'would"hesitate' to:approve the" 


.! re~rosp~c~ive impositiotl of liability on.~iiy theory of ~ ..,. .:, . .' " . \' '." ';.' 
,": ideterrence .'....orblameworthiness~);' De. Veait v. 3II;.AS pet!tioner,'an~ amici l!-uggest':foncel'!l8 'of unfairsurpr:ise and' 

lBraisted, 363 U~. S. 144" 160 (1960)-(~The mark. of an~. upsetting expectations are' attenuated in the case' of.. intentional 
)p'ost... facto' law ,is' the impositio.n: o( what <ian fairly .. be.' , emploYment discrimination, which has been unlawful for more ,than" 

. . (' / Ii ·generation..' However, f8lrnessl concerns wo~d ',not' beentireljr . 
; 'designated punishin~nt for. past acts"~.: '.' See alsoLoui!! .. absent if the damag~s provisions,lof §102. were'· to' apply, to events ' 

, Vuitton S, A., v.' Spencer Handbag!! Corph ;765 F. 2d 9613, . precedini itS enactment,as tlie' facts: of thlscase illu8trate;'Re~' 
, 972 (CA2 .1985), (retroactive applica:tion or puni~ive.· spondent USI's management; when apprised of the wrongful .conducf 

, ,treble dam~ges provisionlil of Trademark, Counte~eiting' ,of petitioner's coworker, ,took timely ,action to' remedr the problem: 
~.':A~ of 1984 \"WO~~?, present a' potential ex po~t1acto .. The law th~n i.n ~ffec~ ~posed, 1?-0 l.i~bility on'81l em.ploye~who;

:problem"). Before ,we entertained that ',questlOn we,' .con:ected d18crImlqatory wo~~, coned~tl?nS before t~e c~ndl~ons .\. 
< ,. • ..' '.". .:" became so severe as to result m the Vlctun'S constructive.dlscharge; . rvould hav~ to be,,?~frontedwlth ~~?ttute. that exphc- ,.AIIseSsing' daIUaiesaga.mat· respondents onathe~6-"frespondeat' ,I 

. " ltly, autlwnzed pumtIv,e da~agesjol': preenB:ctmen,t con- superior' would .thus entail-'ari element of surPrise.~~ven when the " . ' 
'~uct: .' 'rhe .Civil Rights Act of/l~91, c()ntain~.n.o· ~uch ··.cond~cpn .qu.estion"is mor8..lly\repreheru:ible' orilleg~, ,a de~eeof : 

.~,exphclt cO~I?and. ;". ". .•... , '.' . .' .'..;.'"', .' unfan:n~ss 18 jJilierent whenever .the.1aw unposes addltio~al buro.,ens ,'( 
) The 'prOVISIon of §102(a)(I) authonzmg,the recovery of' ,based on conduct that occurred m the pas~.. Cf. Wea~er, 450 U: S:" '.' 

.., '. .', . '.' ,' ....' . ,..." '. at 28-30 (Ex Post Facto. Clause assures fair'noticeandgovemmental 
.. '.' :. .' '. ..., " . . 'restraint,'and does ,not tUrn on ~an individUalis right to less pUnish, , I· 3< As, the Court of Appeals. recognized, however; the . px:omU1ga~ion .'mentO).., The new damages' provisions' of §102' carl he "xpected . to 
, , pf a new jury. trial rul~. would' ordinarily no~ w~rrarit riltri8.l of cases give managers an added' il:lcentive' to .take preventive measures to 
. . that had, preViously been tried to a judge." See n.29, supra. .Thus, ' , war-doff diricriminatory conduct' by, subordinates before It occurs' but 

:fusto~ary practice would not-support ~ma.nd· for a jurY trial' iii this '. ' that pu;;'ose iii not served by applying ilK! regime. to preenact~el)t . 

., ,'I'U" ' ''"'"''0 , ,:' .. ' . . ' , ,.'. ., > 

, .... '. . . . '. .:1 
.,' ",; 
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I., fck~eir, employers. B~cause'lJt1e VII,previously au tho- .: ~eans, other than those ,that would'mqst,effectively
, , I 'rized :recovery of backpay in some cases; and' because, pursue' th~ main goaL . ,A legi,slator, w~osupported ,a " ,', 

, I compensatory damages' under § lO2(a) ~e in,addition. to' ,prospective statute niight reasonably ,oppose retroactive, 
'.", 'a6y backpaY'reqoverable, ~he' riew prqvis~onalso resem.:application of the same statute. Indeed,there IS reason' 

, , bles a statute increasing the 'aI1)ouniof damages, avail- ',t,o believe that the omission of the 1990 ,version's, ex

,"j, "'able under a preestablisned:cause,of action. Eyen, press· retroactivity' provision~ was a factor in the pas

, I under'thaF view,. however, the provision>would;- if ap-. sage of the 1991 bilL" Section' lO2 is plainly not, the 
,',;' ,j', ,plie~ 'in cases, arjsi~g, befor~ ;,the :Act's~ffective date,' , ~ortof 'provision that must be understood'to operate' 
undoubt~dly impose on' emploY!'lrs Joun,d liable, a ~"new 

'i disa~ilitY:" in 'respect ;to past;, ,events. 'See Society for 
:Propagaiion:, of the Gospel,~2 F. Cas., at <767~ The 
'extent' of a party's liability,', in the ,ciVil., conteXt as; weH 

" 'as the criminal,isan importaiitU~galconsequence 'that' 
IC,annot be ig'11ored~~6Nfilither in 'Bradley ~itself, nor in 

anyl case ,\;lefore, or since, in which Congress had not 
'clearly spoken, have we read a st~tutesubstantially 
,increasingthemonetaryliabiUty ofa private party to' 
apply to 'condqctoccurrin'g, befor~the, statute's', enact-,to 'cases ,arising pefore its enactment,~we, conclude that 

,ment. :See Winfree v. Northern. Pacific' R: CO. ,'~27U.S. the judgmellt of t~e Court of.Apperus 'Ilp,~st·be affirine4. 


'1' 296, '301. (l913) (statute creating new federal cl'!-use of " '" ',' '" 

, '",' "action .for ~rongful death inappli9'able;'to, case'aris~ng , ,!' ';, i ,Itis"~o or:dered.' 

, , "before enactment in absence of ~ex})liCit wo~ds".,or "cJear" ," , ,1,-,_,___ 

'\ ;implicatiorq; United States Fidelity ,& 'Gu.aranty Co.,v. ", ,JUSTICE ,SCALIA,' with Whom JPSTlCEKENNE'DY and 


'":,, ,United ,States ex rel. 'Struthers Wells Co., 209,U. S.:306,· ',' JUSTICE THOMAS join, concumng in'thejudgments~ , 

:, i4-:315 (l908)'~con'struingstatute re'strictingl,'I, '" \ 
, 

\ subcontractors' rights, to' recover .damagesfrom ptime:,,~ /' , 
:,"r 1 contractors as 'prospective in absence of "clear, strong, I of ' course agree, With the ,Court that'there exists ~" 

, and imperatiye" langu~'ge from C6ngress favoriilj;lretro~" ' judiCial :presumption, 'oC:great antiquity, that a l~gisla:~ , 
, activity):s1 " . :' , ' , , ' 

'It will,' frequeiltiy be i true; , as, petitiorier .and amiCi 
forceftillyargue her~; thatretr0!ictive applidl~fon of a' 

',nevi, statute would, vindicate its pu,rPo,se. ,rriore' fU,lly.sS 
That oonsideration . however' is Inot sufflcieril to rebut 
the' presumption ~gainst r~troactivity. Statute,s are" 
sei'dom crafted to pursue a single goal, and compromises, 

, ,'necessary' t~ 'th~ir eniwtmjmt may, require, adopting 
, 1 ", \ ' 

'. 	 .. , ' . " ;, " ", ' , 
\ ' " I" ',. The 8~te courts have conSistently held that stat'l-tes ,changjng or. " 

abolishing limits,. on' the amount cif damages available in wrongful 
",. , : 	 death ,actions should not, in the absence of clear legislative'intent," 

apply t:o. e:ctionsarising' before their" enactment, See" e,g.; Demp,sey' 
v. State, 45.1 A,,2d 273,,(R: I,1982),(UEverycourt which has consid:, 
ered the issue, :'.-. has found that a subsequent change as'to the 
8mount,or the,elements of damage ih"the wrongful-death'statute to 

'.:be 	s~bstantiver~ther. than procedural' or remedial, and, thus any 
such change, must, be applied prospectively"); K!eibr:ink v, Missouri· 
Kansas.Texa,s, R, Co,; 2,24 Kan, 437,,444, 581P,'2d 372., 378 (1978) 
(hord~pg, in ac'c;.ot:d with the' ~gre~t. ,weight, of.. aut~ority)" 'that, 1 ~an <. ,chief than 'retroactive changes' in· th~ pnnciples of liabilityI" iI~stitigs v: . ' ... 
in~rease,' decreas~ or repeal of: the:statutory maximumrec<!verable, Earth 'Satellite CorP. : 628 'F, 2d 85, 93 (CAPC)"tert, 'denied, 449U, S, 
in wrongful death ,actions is, not retroactive" ""l'!d thus, should. not ',' 905' (1980)', butthat;potential is nevertheless still sigzlwcant: " , 

, 1 ap'ply in. a case arising before the stat~te's enactment) (emphasis in. ,'. 38Petitiorier, argries·. that our, decision in Franklin v. (;winnett 

", \,orilSinal); Bracfleyv"K,nutson, .62 ~is02d4~2~ 436; 215,N. W, 2dCollntyPub.'Schools,503,U. S,_._,:(1992), stipports applicati~nof 


369,371-(1974) (refUSing to ~pply Increase !ncap',on damages for / §102to,her,case. Relying ,on the principle that uwherelegal rights" 
r ~wrongful death !Jo misconduct' occurring before effec~ive da~; ·statu- , have been invaded, and,', a' federal statute provides' for a general 
, " .tory, i~creases ili dam,age[s,1 limitations are actuall~changes'in , rlghtto 'sue ,for suchmvasion. federal courts m~y use an; av8.il~ble I ' 

, >: ,I s'ubstari~ive right,S and not mere remedial cha,,!ges~); S~ate,ex.. r,el St" ,remedy to make good the ..wong;'.' Id., at ~ (slip.op.;,at 5f(quoV,' 'l Louis-San, Fran,Cisco R,Co,v. .Buder,515 S, W. 2d,409. 411,(Mo, "i.n8,BeIl v. Hood,,327 U. S, 678,' 6~, (946»" vie lield in Frankli'n ,
I, 1974) (~tat'!-u;reriioV:ing wrongful death .li~bility limit~~ion co~stru,ed ,that th'eright ~f action u?de:,Title IX of the, Educ~don ~ct ,~end-', " , 
, not, to, apply ,~ pree.nact~ent conduct". ,an. act or, transactlon~, to ments .of 1972 In~luded a clann'for damages. 'Petitioner argues that 

'.-. ' I~ ~~ich c~rtain .leg~' ~ffects. w~re ascribed at the time' they, ~ran- Franklin 'supports 'her po!,ition because, if 'she cannot 'o~t~n dam-
I ' spired, should~~t, Without, .cogent reason:" th,'ereaf,t~r ~e; ~ub.Jectt,o age9 p.:ursuan, t 'to §102.::~h~:will be left re,medilellsAesplte an a4
I ~ a different set'Jol, ,,{fects which alte~ the nghts and lIabilities of the, judged violation of her right ,under Title VII 1;0 be, 'free of wl!rkplace ' 


: \' parties'thereto")CMihoy v. Pr:ouix",1l3 N. H,' 698, 701,' ;U3 A:' 2d ,discririliriation,However, Title lVlI of the ,Civil Rights Act of Ul64 ' 

'. 7~3.:725(1973) C''lb apply the increased liniit after the date, of th~' 'is hot Ii statute to which we, would apply the "traditional' presump


.,accident wquld clearly en;targe the'defendant's liabUjty ~etrospective~,tion'in favor of all available remedies.· Id:, at"':"" (slipop:" at 11).' ":,, 1,','1 ly. In'tile absimc'e of an express provision, we cannot conclude that, "Tliat statute' did"not create a Ugeneral rlgh(to· sue" for employnient " 
, " :1 'the lfigislature intended'retrosp!l,ctive"appl~i:ation"), ,See,als,o Fann, discrimina~ion,but instead specified ,a set:or'ucircumscribed reme-',' , 

'I, We, have ,sometun~s s81d that new,uremedial" statutes, like new. 
"I "proceduraJ" ,ones, should .presUmptively apply to 'pending cases; See,' 

I' ~:~:,E,::,pa~ CoI~tt: 337U.,S" at 7i"and n~a8 (:ClearlY~§l~04(~):~ a 

'\' " 	 '.',.. , 

\':''' 

I' 

,retroactively because a contraryreadingwoul(rend(!r it,' ' " 
ineffective.: " , '" " " , " .' " 

""The. presumptionagainst:statutory retroactivity is 
foundequpon sound,'considerations of general policy 'alld ' 
'practice,'and accords with long held and widely shared, 
,expectations' about the usual op~ration of legislation. 
Weare ,satisfied that it applies to §102.,Because' we 

\..''havefound~no clear evidence of congressional iriterit 
that §lO2 of.theCivil,Rights Act of 1991 shotild,apply 

, tive enactment' affectingsu~stantive ',rights does not" 
',apply, retroactively absent' clear statement to the con-, 

trary. ,S~e .gell'eraIly Kaiser' Alun:z.inu,n '& \;phemical' 

Corp. v. Bonj~rno, 494 U. S. 827; 840 (1990) ,($CALIA, J., "'. 


concurring). The Court, however,' is willing tO'let that 

cll~ar statemenr be supplied, not by t~e' teXt of th'e law' 

in question,but, by indi~dual" legislators \Vho partici
pat!ild in .the 'enactment of the law, ~and ev~n'legisl~tors ' 

in, an earlier. Congress !lh~ch i~ried ~nd failed to eriact a 


, similar law. ,For .the Court not only' combs, the floor' ' 
, ' "" , , 

iemedi,al,p,roViSion applicableto' pending,actio~");Beazell, S., at 

. '171 (Ex Post FaCto Ckiuse does not liinit "legislative control of remedies. 

and 'inode8 of procedure which, do not afreet,matters 'of slibsta'nce"). '. 

While that statement holds true for some'kinds ofreptedies,see supra, ': 

'~t 29~',(discussirig prospective relief), we havenotcfassified a statUte 

iptroducingdamages 'liability 'as,,~e sort. of "remedhil: 'chang!l'that" 


. should presJllllptively.apply in pen~g cases, "Retroactive'P,odification~ , ' 
. of damage remedies may "nOnnallyharbo[rl much less' potential for ritiB

'are not free to fashion :remedies ,that, Congress:, has specifically 
chosen ,not to extend; : ;S~e Northwest Airlines" Inc, v: TranSport, 
~«?rker~.451 {Ji,S, 77, ;97 (1981).':, " ,",", ' 

, " 

, " 

,'/, v .. McGuffy, 5348. W. 2d 7,70, ,77,4~ n. 19 (Ky,.1975); Muckle,: v. 'dies,".. See Burlie, 504 U.S., at,_ (slip ,op,; at 10). ,until the 1991 , 
,I B~;h.I,?50~, W.?d 689i ~97(Minn,. 1967)"., ':~ ,",,' - 'aIllend,ment, tl:te Title VII,~chen:'e,did not.allow for damage~. We, 
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debate and committee reports of the statute at issuerthe,·; , 	 II,:\.;j . Civil Rights Act '.of 1991; Pub. L.·10~.,..166; ,,105 ·Stat. The Court's opini~n begi~s wfthan'-evalu~tiOri, of 
,,", 

· lOn, $ee ante,'.at 1B--'i8;'but .als(>'J7eviewsth'i! proceduraL, pe'titi'oner,'s argument .that: the' text. of the st~tute! 
I history of an earlier, unsuccessful;"attempt by ~ different· , 'dictates its retroa!=tive application, The Court's rejection' d' . Congress' to 'enact similar. legish~tion, the, Civil Rights ;, 'of that argument cann,ot be' a~forceful, as it ought, S9 

,J , Act· of 1990; S. 2104, 101st Cong., l~t ,Sess. (1990), see ',long' as'it insi.sts'upon compromising'the,'clarity of the. 
' ante,.at 9-11, 18.. , .. ,. ,,' , ,.', ancient and con,stant <assumption."that legislation .Js ,I 

... , This effe,9tivelyconverts t~e."cleal,"st~tement".rule into . " prospective, by attributing a compariible p~digree'tothe:
;'1 1'1 "discernible legislative intent~rule-:-:-and. even, that ,:nouveau' Brad~ej presumptio~ in f~vor of applying ,the 

.' 'understates the ,dim~renc~., The Court'~ rejection of,the,' \la:w in effect, at ,the. time of 'deCi~io~: ~ee:Bradley. Y.' , 

· floor: statements of 'certam Senatorl:) because. they are :.. Rwhmond, School· Bd.; 416 U; 8;.696, .711-716, (1974). 
"frl1lnkly partisan" i:tnd~~ann,ot plali~ibly be r~ad .:as As: I have. demonstrated eisewhere am;l need not repeat \ 
refle<;ting'anygeneral agreement~ ante, at 17, re~ds like here, Brad,ley aI).d Thorpe v. Housing ',Author~ty'. of 
any other exercis'e' in thesoft.sci~nc~', of' legislative Durh~m, 393 U. S; 268 (1969); simply misread o~r 
historiCizing/ undisciplined by any' distinctive' "clear, ,precedents and i,nvented Ill} :utterly, new and erroneous, . 
s~~rn~nt" requirement;!f it.is 'a "cl~arstatem~nt"\"Ye.· rule: See.'gener~lly Bonjorno, ,4~4 U. S~,'at 84.0, (SCALIA, , 
are seeking" slirely, it is not enough to insist that. theJ., Ctm~urring). .:,~., , .. ' . . ',' '. ' 
statement can "plausibly be read ,as reflecting. general , Besides' embellishing, the ,peaigree of the Brad. 

• !', ~ . .' 	 ; ' ~ , 

. agreement"; the statement must clearly reflect general . ley-Thorpe presumption; the Court goes 'out of its way.
,f!.grEierne~t. No'legislative nist9rY can'do that, ,ofcourse, .:, ,to r~art:irIn the holdings of those c~ses. I se~ nothing. to 

" but' only, the. text of the 'statute itself. ,-:rh,at has be~n 'be gaiped by()'vemil~ngthem, .,!>utneith~r do I think'the . 
the meaning pf the "cl~ar statement" ,retroactivity ,rule, ,indefensible:s~ouldneedlessly b~"defended. And.Thorpe, 
from the earliest tiIp.e's. "See, e.g:, United States ~,Beth, j, at least, is really hidefensible. '\The re~latiori at'issue 

. 3,Cr:anch 399, 408. (1806)(Johnson, J.) ("Unless;there- there required that "beforeinstitut'ing tin eviction'· 
fore, the" words are too imperioils to admit ofa, different' proceeding .local. housing ~:uthorities': :' .shoul~ iliform ",' 

,\ 'construction; Ith.e 'Court . shouldl restric[tl ,the words, Qf ,~' ".the' tenant ....~ of 'ilie' ,re~sons. 'for the' eviction ; . .' ~'~ j 

the law' to' a, fUF~reop~ration");,id;:, at 4~4' ,(Cush,ing, l) ,Thorpe ,';supra, at 272, and n. $(emphasis added). T~e . 
• 

,I , ("[~]t [is] unreagonabl.e, in my opinion; to gi~e the law a : ' • Court imposed that requi:rement on anevictiori proceed
". construCtion, 'which:would \ have suc~ a' retrospective' ' ing·· inst~tuted 'eighteen:: moil:~hs .' qefore , the 'regulation, 

/. . effect, unless 'itcontain~ el'p.res~'words to that pur-' ,issued.' That application wJis plainly retroaCiive'and was . t.,'· 
pose~); M~rray v.Gi~so~< 15. How.' 421, 423 q854) ,wrong. The result in Bradley presents a closer question; I 
(statutes do not operate retroactively unles~, "required by application of an attorney's' fees provision'. to ongoing. 

. ' expr,ess 'commap.d or' ,!:>y necessary and, ilnayoi~a.ble. . li,tigation is' arguably not,. retroactive.' 'If it were ,retroac'/ ..' implication"); Schwab v. Do!le, 258 U ..8. 52~, 537 ( 19~2) .' ' tive, however, it. would surely not, be saved (aathe Court
J, ,("a statute should, not be gIven a r~trospectlve OpE1:r~tIon.' suggests) by the existence,of another theory under which: 
I unless its 'words'. make that imp,erative"); s~e ,also . attorney's fees migtlt have 'been discretionarily' awarded, " 
I Bi:mjo'rno, supra,at e42-844.(conc~rrirlg opinion) (colle~t~,: see ante, at 33....:34.,,' . ~. '\

,,' I, irig cases applying. the clel4":state~~nt test)., I do not ',> .' '. ,T . deem that clear rule to· be, changed by the' Court's dicta' 	 >"., IiI. r rega~ding.legisll;1tive hi~tory,in the present case.,.' ... , ~ , 
, The 1991 -!\ct qoes not expressly state that it ope~ates ..... My. last,. and .most significant; disagreement with the r retroactively, but,petitioner conteridsthat its- sp~Cifica~ .Court'sanaly~is 'o{thi~ case pertains to.tne meaning of 


: tion' ofprospective~only application for two sections, :t:etroactivity. 'The Court adoptsl'as its own the definition 

§§'109(c) arid 402(b), inlplies,that its)other p~ovisions are' "cr~dbyJustice Story in a'~se involvingra provision 

retrOllctive; Mor~ 'precisely, petition:erargues that since of the New \Hampshire Constitution that prohibited 

§ 402(a) states":that'![e]ltcept, as otherwise specifically' \ "retrospective" laws:' a l~w is'~etroactive only if it "takes 

proV1ded,[the, 1991 Actt s~all' take effectupon,e~act-: away: or' impairs, vested ,ri~h~. acq?,ired' Weider existing 


,: ment"· and.since §§ 109(c) and 402(b).specificallyprovide' ' laws, or creates a new obhg~tIon.' ImpOS,es a new duty,' 

,that.those'sections'sflalLoperate only prospectively;, the . or 'atta~hes' ~ .new di~ability,~.?res~ect to transacti~I).s" . 

j' term· "shall take effect uponenactment1' in § 402(a) must.' or ~onslderatIons already, past: Soc,etyJor J'ropagatwn' . 
] . mean r~lroactiv~ effect.' The short response to' this. OJ the Gospel. v.' Wheeler, 22" F. Cas.,: 75,?, 7,67 ,(No. 
,j, . refined . and .subtle,argument is tha,t refinement aild.· 13,516) (CCNH 181~) (StorY, J.).' ., h ;, r- '. h ' 
1 .subtlety are no' .substituteJo,r .Clear statemen~. "[S]hall:.:Q.ne ;~ight exp.eCitfrom' ~his",ves~ed Jjg.' til. 10C?,S t atI . take eQ'ect upon enactment" is :presumedto. mean "shall ,:theqourt woul~ hold all changes 10 rule~ of procedure .. 
r have. prospective ,'effect, upon~enactm~nt~~ and that . (~~'opposed to ,matters ofsub!!ltance) to,apply.retrollc-
I' !. presumI>.~ion is too:~trongto beoverc?me by any tIvely'.~d on~ wo?lddraw the ,same.con;luslOn from', 

, ' I· negative, mfer(;lnce ,denved frC!m §§ 109(c) and 40,2~b!.2. theCour.tsIormulatl(~nof the test as bemg , ,,!heth~r,the
i' .' . ~. ' '>, '. new provision ;atta.chesnew legal Cf';;t,iY;:quef!.ces to events 
.j' \. I In one ;elipect; I' ~usi ~cknowiedge.,'th~ C~urt's 'effort may, be" ~Qinphited' before . ~ts, enactmen~~~atest -borrowed 

" 	 unique; There is novelty as well ..as fro'ny'in his 8UPportingthe. di:t:ectlyfromour ex post facto(CI~\.\se jurisprudenc~,see, 
'Judgni~t;lt·that·.the.ft~r 8tateme~t8 on the 1991 Act are ~rire1iable . , ". . '" 

'.\ '/

,.' 
" 

'" : 

,',' 

" '. 

:i 

",' ' 

,.I. "", 

:': 

...., 

. .'/. 	 by citing Senator'Dant'orth's· floor statement 'on the'1991 Act to. the . '. . . 
effect, that.tloor statements on the 1991 Act are unreliable, . See mcliisi~n of S~tesin the definition of poientiiUly Uabhi ~pe'rsoni:sl;~see . 
a.~te, 'at 1~, 't;i. 15. ',", _: _ . ' ',. ;,' , "" ' 42'U.-~. C.' § 9601(21), as reinforced by ,the limitation o(S.tates' liability '. 
· ,ilpetitioner suggestlithat iII Pennsylvania 'v.. UniOn. Gtu .co.:,:491 U. S. in certain limited circuinlit8nces; see §9601(20)(D): that ied the Court to 

·1 (1989); the Court foUnd' the negative iinpUcationoflanguage sufficiimt " fmd a plain' statement' of liability: See 491 U, S" at 11 (noting the' 
to satisfY the "clear statement" reqUirement for co~gresBional subjection' ·cascadeof' plainlaIll!'1,lage~ BUPPOrting U~bility); . '491' U. S.; at 30 
of the States to private'suit, see Atascadero State Hospital v. Scanlon, (SCALIA, J.; concurring in'part and diss.eri~ing in part»: There!snothlng . 

" ',: 
,. 473 U. S .. 234.24~ (1985). However,' in that c~e)t was the'!!XpreS8 'comparable ~~re.' . '; , : i .,', " " :". '." • 

/	 . . , 
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· .. '..... e.g., Miller v. F:lorida,. 482 U . .8. 423, 439 (1!}87), where '·a v~8ted righk Ifatj;orney's fees canpe'awarded ~n a' .) 


,.(I .:', w~have adqpted,a sU:bstantive-pro~eduraltine, see:id" . 'suit involVing'conductthat.antedatedthe fee-authorizing: , .; 

. • ,:at 433· (~noe~ post lac~oviolati~n ?ccurs ,if theqhang'e' ',' statute. ,\it isbeca~se the l>urpose 'i:>f the fee award is :not< . 


\ I :! .in law IS merely procedural").· In f~ct, however,th,e. to '.affect that con~uct,but to encourage' suitfor the'

'. i .. ' .'Court shrink,s fr?mfaithfu}1y.applying ,the.test, tha(it ,vinOlcatioil Of 'certain rights:-so that the retroactivity 


.. hasaJlD<?unced. It first seemingly defends theproce- .. ' event is the filing of suit, whereafterencol,lragementis . 

\' '. ,dural-substantive distiDction, ,that. a. "veste'd ,rights"> no 10riger,needed:Or.pe~hapsbecause the purpose. of 

, theory entails, ante, 'a'f~l ("[b]ecauserules ofproc~dure .the fee.a:ward ,is to faci.lit.atesuit-so.that the retroactiv-: 
. regulate 'secondary rather than primary conduct; the'fact .' ityevent. is'the termination of suit, whereafter 'facilita- . 

, . that. a new procedural rule was iri'stituted after, the', tion ciln no longer be achieved., . . !. . 

.' c~n~uct giving rise to the suitd~es 'not make' ~pplication '. '!]'he. :'Y$ste~l ri~hts~ test does' not square'. with our 
,ofthe rule at trialretroaCtive~)., 'B~titsoon acknowl:',· con8isten~ practiCe ofgivingjmmediateeffe~t to statutes· 

" .:. edges a proad and'ill defined (indeed, 'utterly uri4efined) t,hat aJte.r a court's jurisdict~on. .See;e. g., Brun'er y .. 
'exFepti6n: "Whether a, new rul~'oftrial procedufe applies '"U,!itedState's,' 343 ~U. S., 112, 1167117, 8:nd n.; 8(1952); , 

" will generally depend uppn the pO!lture of the case to. "H.allowell v: Commons:, 239 U.S•.506(1916); cf; .Ex parte , 
'question." Ante,at 31,n.'29.. ,under this exception, "a . McCar,dle, 7..Wall. 506, :514 (1869); Insurance C9:, v.' 

~ .' new' rule ..concerning.: ~he ~1ingofcomplainj;s;would' no~ . Ritchie, 5 Wall. 541,544-545' (i867); , see al$o ,King:y.;. 
g?vern' an 'ac~ion.in which, the, ~mplaint had alrei:ldy','Ju~tices of the P.eace ot-London,.,3 Burr. .1456~, 97 Erig., .. 
be,en filed," ibid., ,and. "the' proInulg!'ltionof a: new jury ... Rep. 924 (K B. 1764).'rhe Court explains this aspect, . 
trial rule .wo~ld ordinarlIy 'Ilot'~a:rraritretriaro(~ases . of our retroactivityju'risprudence by noting tha~ "a:'in~w 
that ha'd preVioulily been.tried toa 'judge,'" ante, at 37, . jurisdictiqnal r:ule w~ll often ~otirivolve'retroactivity in 

.n;~4. It is, h.ard t,o see, how either of these, refusals,to ,Justice Story's sense 'because, it ~t.akes'away po, substah
, , allow, retroactire. application preserves any "vested. . ti.ve right. but simply . 'changes ;he tribunal ,that' is,iQ : \ ' 
.'r,ight." ."'Nooneha~ a~e~t~d '1\ight In anygiven.triode,· he~rtheca~e.'~Ante, at 30, qu?t~ngHall0w.e!I" 8~p'ra" ~
qf procedure.'" Ex pante Collett,337U. S.55, 71 ,(1949)""at 5~!).. 'l'hat:may be true sometlmes, ,put surely not, . 
quotingprane'v.Hahlo, 258 U.S. 142, i47 (1922).; ' .. a!ways. <.A jurisdil;tional :r:ule.can·deny a}iJigal!t 'a :' 
. The. seemingly random ',exceptions" to. the Court's,: . forum for his. claim entirely, seeP6rtal·to-Portal Act of ' 
"~ested rights'" (suDstaIl~e-vs:-procedure) criter:io:n must.. ,1947, 6~.Stat.,84,:asamen!ied~.29 u.·,S. C. §§251"':'262," . L . 

I 	 . .. be .made,'l ~uggest, be~ause thatcriterionisfund:amEm- :' or mat .leave' him ,,:ith_an,a]~tnate 'forum that will . 

tally wrong. It, may well be that theupsettlng of ,deny reh~f for. some collateral reason (e. g., a .statuteof .
·1 	
~vest~d substantive.rightS" wiiS ,the proper touchstone for' , iimi~tions bar): Ourjurisdiction' c,:ases are.e~plained, r:, .. ,' 

inte:rpr~t~tionofNewHampshire's constitU:t~onaJ. prohibi- • think, :by the .fact that the 'PUrp9se of proVisions confer~ ,
.1 tion,:, as it js ·for interpretat~on' of the. United. 'States' :~ing, or eliminatingjtirisdictio~ is topermit.'or fo~bid the 
Constitution's ex pos,t fatto Glauses,see"r;nte,at 31, n.· exercise of judicial power-so that the, relevant eventfor:,I' 28:; But I doupt ,t~~t it has anything to.do with the. '. retroactivity purposes . is. thein~ll1ent. at ,whiCh that.I, , .more . mundane question before "us here:, absent dear· power is sought to" be exercised. . Thus, !lPplying a 

'. )' st~~ementto the contrary, what is the presumed tempo; )urisd,iction-eliminating statute to . undo. 'past judicial • 
_.. ,1, . ' ralapplica~ion 0£":8, statute? . For purposes of, thrii .ac~on ;:would be applying it retroactively;, but appl)7ingit: . ,:, .. 

question, a, procedural cha~ge should. no 'more, be.:to prevent any judicia,l action after' 'the statute takes '" 
./ ;. :presumed to, be, tetrQ8.ctivethan a sub~ti:Lntive one. ,The '. effect is applYing'it prospectively., . '" ': 

" '. critical issue, .I think, is "nor whether the role. affects' ,', Finally, statutes eliminating previously livailableJorms . ···· .' 
. "vestedrights,~ or' governs sUDs~ance' or,pro'ce,dure, but ,of prospectiv~ relief provi.de ·.anothet 'cnallenge ,to the ., .I ,i. rather ,wha~ is .~he, relevant'. activitythat"therule.,Co,:rt:s.ap~r.?ach. Court~frliditi6na.ny wi~hhold reqv.est-' .t· . ,regulates, :Absentcl~at:' statement: otherwise, only such ' .... ed ll\Junctlons that ar.e. n,ot .authorlzed by, ,then~cul'!ent,' 

.• releva.nt activity whi~h occursafier the effective,(,iate of·, law, 'even if.' they 'were authoriie4 at the time suit '.
! , the statute is covered;.' :.Most . statutes. are,' meant to ;' commenced and ~t' the tiP'!e theprim~ry .~onduct sought 

,I .regulate primary c~nduct; and h~nce will.nOt be applie'd' to '~e enjoined was first engaged' in·.. See, e, g. '. Arruirican 


, in trials involving conduct that.' o~cu'rredbefor~ tp,eii" 'Steel· Fou.,ndries v . .Tri~City Central 'Tradei Council, .257 , I 
I 	 . \ ' 

I. 
. effect~ve date... But' ~ther.. statutes "llave'.a\ different ~ U. 'S.'~, 1~4(192,1); Duplex'Pri'!ting Press Co.v. Deering" 


pv.rpose and therefore . a'differellt ,relevaritretroactiVity .' 254 U.· S. :443, 464. (1~21);·. The .. reason; which has
I ., .event. : . A. new .,rule; of eVidence governing. Ei'xpel't ·testi~. ·.nothing .to ,do wit~.·wp(!tp,er. it i~ PQssible' ,to .·have . Ii. 

"Yc .mony, for example,'is ai~ed at regulating th~ conduct' of ,-vested right 'to prospective. :r;el~ef, is. that "[o]bviou,sly;" "'" 

trial,' a·J?d the. ev(!ntrelEiva'ntto re,troactivity ofth~r:ule' . this foriri.'of relief op~rate~ oilly in futuro,".Deering,\bid. 
is in~rQduction, of th~. testimony. . EveI:1' though it is. a Since. the purpos~: of, prospect~v:e relief. is ·to, affect the ' " " 
procedural rule,'ibvould unquestionably not be applied',ifuture #ther ~than remedy the past, the relevant"time , , . ' 

. to te~tim.ony· alre.adY, ta~en-rev~rsing' iicas~ on appeal, .' for judging its retroactiVity is the very 'moment at whi~h , . . 
for'e~ample,beca9'?;e tIte neW'rule had hot been·applied:. it is ordered.s :.:',.: /: . ". ~ :,,' . , . '. ..,. 
at a trial which' antedated the ·statute. :' , . . -.' , . .. i' 
, . The, inadequacy of the Coun's "vested<rights" app'roach ..;. . .' . 3' '" ,." " 

'/ ~ecomeB apparent when 'a change in one of the incidents' , "A focus, on therelev~tretroac.tivity'l!ventalso explains'why the: 
., "" .. of . trial! alters substantive entit. lementS. The opm.Ion presUmption against retroactivity is not vi!liated by interpreting astatUte','

...' . . ' 	 to alter the fut~ legal effect C!f P!lBt tra.n.8actions--iurcalle.dsecondary. ' 
. '\. '. classifies' attorneys fees. proVisions as' procedural' and·: ' retroactiVity, see Bowen v: Georgetown UnilJ. Hospital" 488: U. S.204, . 

.'. '. '. perinits'''retroactive"applicatiot:l (in the se'nse of applica- " .219-,-220 (1~88). (SCALIA,' J.;conclll'l'ilig) (citirlg McNulty, ,Corporations . 


ti.on to. ,cfiSell -involving Jl.re-enactment ;conduct). ",See and the Intertemporal Conflict of Laws, ~5 Calif. L.. Rev: '12, 5~0 

',- ante, at' 33-34. ' .It 'seems to me,' hpw~ver,that h6Iding(1967»:.cf. Co%. ,v: Heirt,. 26Q U .. S.. ,427, 435 (1922j.. A"new ban on . 


a,persoil ~iablefoi attorneys fees alTects a"substantive' "::~~5~?~~~::~~~~~~~~:~~s~r:;':!~~~~:U~~:~:i, j,! 
. right" no less. thl:!,n h?lding him l~able for cOIl1pensatory investments; .The .relevant retroactivity event is the primary activity of 
.or punitive damages, ,which the C~urt treats, asaffecti~g gambling, notthe,p~a? aC~ivityof cOnSt.'rIictiIj,g casulos, '. . 

• I.' 	 • '\ \ 
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'.: I·..... It, '" I (l%'n~t ciaintain t~at it will alw~ys ~e eaSy,~'.de~r-,. "inten;tion to'the. con~~a,ry, [thi~! Jan'gu~gemu~t ',/.. ,: ,be 
. mine, from the statute's purpose, the releyant. even~', for, regarded as concluslve.'''Ka1.Ser, 494 U. S.; at. 835, " .. ' ,'\ 
'E!,ssessing. its :,retroactivity. .As I have suggested; 'for·' 'quoting,consumerProduct., SafetYComm'nv; .GT~' 

'/ ~, e,xatrtple; ',a' s,tatutory, provisiqnfor .attorney's' fees : Sylvani'a, Inc., 4~7 U;S..J02; 1b8:(~~80):' The legisla-;: 
, . . , ' . p'resents. a difficult· case .. · Ordinarily, l'j.owever, ' thEl' tive'histo,ry of the Act, featuring a' welter of..confli~ting' ".'"-.' 

, ,answer is ciear-:-asit is in bo~h Landgraf and' Rivers. 'and "~ome frankly. partisan",'flC)or statem~nts, a~te, at;, , , ,··Unlike the' ,Court,' I'do not think: that any of the ·provi- ..'. 17, but, no. committee reP.ort,evinces n,o such contrary 
~ions 'at issue. is "not eaSily classified,'" ~nte,.at ,38> : legislative intent.2 Thus;Isee nO'reasonto-dismiss,as 

.\ .' They aI:e . all . :directed . at' the 'regulation,. of primary': "unlikely," ante; at 14,the ·most ';natnral reading of.the . 

";r 
 conduct, and' the occurrerice,of the prlmaryconduct' is .; ~tatute; .,inoider,:toemorace so~e :ot~er ,reading that is .. 

the relevant 'event. 'I . " also '''possible, ~ ibid.. ..' " " , 
;, . 

, ',.' " I; "".Even ,ifthe language of tIle statute did not answer the' . 
/ . . ,retroactivity, question, it would·be apprOpriateund~r.oui'" 

'JUSTicE.BLA9~,djs·seriting. . ' .precedents tq apply, '§10'2: to pep,dingcases.3 The well': i, 

',f Perhap's from, an., :e,agemes.'~ ,to reso.lve ,th ... e "appare.. n.t. " . e,stablil1hed . presumption . against retroaCtive .h~gislation, . 
. . . which. serves to protect settled exp~ctations, is grounded 

, . tensipn,". see Kaiser A,luminum '& Ghemical Corp. 'v: . , ,
,', ,: Bonjo'rno,494 U.i S. 827"'837(i996)~bet\Yeen Bradley V. .. ' b;i a respect for, vested. rightsl. See, e.g.; Smead; The 

i: .': Richmond 'SchoolBd.,416 U:·S. 696'(1974), 'andBowen . Rul~ Against Retroactive lkgisla~iori:A Basic Principle 
, 'v:~Georgetoion,'Universiiy Hospital,>~88 U. S .. 204 (1988);. ' o(Jurisprudence, 20,Minn.:L. 'Rev.: 774; aS4 '(1936), 

.the ,.Court: rej~cts the ,"most logical reading,". Kaiser, at '(~etroactivity doctrine developed as an "inqibitionagainst.' 
'838;' dfthe. Civil 'Rig-nts Act' 0(1991, 1058tat,' 107.1., it coiistruc~ioh which'. ,.. would Violate vest~d ~ights")., 'r 

,(Act), and resorts to apresumption against retroactlvity., This presuinption r need ",not be, applied to, J;:em.edial ' 
This 'approa~h seems to me topsy insufficient. fidelity ,to ,', legislation, such as §102, that does not ,proscril;le ljiny ",

'. '., , , ..., " conduct that was: previously legal. .: ,See Sampeyreac v. 
,t,he settled; principle that the ,~start~ng point for United States, 7 Pet. :222, 238 (1833) ("AImbstevery'law, 
interpretation of.a statute 'is the language of the' statute providing 'a· mew remedy, affects, and operates upon 

,.itself,'" Kqiser, 'a~83(quoting Consum¢rI;'rodue,t Spfety 'causes of actibn 'eXisting at'the time th!,! law is passed");", 
Comm'n. v. 'GTJt Sylvania; Inc., 44'1 U.S.' 102; 108, ,u r Eth S t ll't C . '. 628 F 2d' 85 93' 
(1980), and". extends. the,presump' .tion aga:inst retroactive .' .nas £!'l.gs Vi ar : a e .L e orp.,' ..... , " 

, , , ,. , , : (CADC) «"Modification . of remedy merely' Euljusts" the 
legislation' beyond 'its historiCal reach ana purpose:", . 'extent; :or'method 'or enrorcemi!mt,"'of liability.in in'" 
, .A'straightfony~rd teXtuaf'analysis of the Act indicates" st~nces': in 'which'the possibility' of Iiabilitypreyiriusly , 
th8:t §102's 'provis~qn 'of compensatory damage(imd it~" k . '. . ., " '. 

a' tte"n'dant n'ght to a J'u'ry' tn"al a'pply' to 'ca's'e's ,p'endl'ng':on' .' "ras n,0"'rn"); ,cert.· denied,~49 .p. S~ ~05 (1980);1. J. ,., '.'.','"" 


. ,. . , .." . Kent,' Commentaries on,AmericaO'Law ·455-·456 (1854,) , 
:' appeaLon' the date of enactmen~; This analysis begins' . (Chancellor. ,Kent's , objection, "t'O ,a :Jay,r "affecting ana' 

with '§402(a)bf, the' Act,: 105 Stat;' 1099:: ",Except as )changing vested' dghts~ is, ~not'understood't<i: apply to 
'otherwise specifically proVided; this Act andtheameI)d- remedial'~tatute!3,. which' maybe :Qf a' retrospective 
,ments, ~ade b'y' tIlis·Actsh!ill take effect upon ena,ct- ' " ,. . . . ". 
'ment." "Under the "settled rule that. a, statute must, if 'nature, provided th~y do not impair contracts, o~ disturb,., 
possible, be' C9nSt l1ledin, such' fashion,. that'every ""ord absol~~e.ve!!ted rig1itl''')~ .. . " 

. . . ., '. At. no time y,rithin,thelast generatiop has an. employer ' 
, has oPElrative\,efrect," United,S,tatesv.Nor:dic.'Villdge'ha<i .avested right. to e~gage 'iiI'or to ,permit sexual 
Inc., .50;3:(J; ,S.~, _'_. ti992) (slip op:,6)"citing l1nitedharassment;'" ~there.is no su~h thing-as a v~sted righ~,' 
States! v.¥elJ,asche,' 348' V:S.. 528;5SS::-,539 (1955),. to'do wrong.''' , Freeborn "v. Smith, 2 Wall. 160, 175. 
§402(a)'s qualifying 'cl'ause, ",[e)xtept -as'otherwis,e ,I:, . , " ; '.' . i, : . 

specifically provided,", cantjo( ,b'edismissed .asme~e· , ' .. 
surplusage or all "insurance: policy" ,against future, , ~trtual1y eve;y Court of ~ppe,als to '~onsider th~' application of Ute , " 

. judicial inte~pretatiOIi., ,Cf. Ge'T',sm.a';''' v.. Oro.up Health 1991. ACt to p~,nding ~ases has concluded that the legislative histo;:r 
Ass'n; 'InC., 975. F. '2d 886, 890 (CADC, 1992):" Instead" ..proVIdes no rellB.ble guIdance, See, e.g., Gilrsma.n v, GroupHealthAs~ n, '\ 

"'t' tl "all 'J:" t ·th" A"'t; 't' " 't;" ". 'fi' ,.i Inc.,9~5F.2d886(~ADC1992);Mozeev.AmencanCommerclQlManne 
: .1 mOB o~~. ~ reler~ ", ~' .. e ",,;C s wo.sec 10nS. S~Cl.~. : Seroice Cq.; 963 f!. 2d 929 (C,A7 1992), . ' . . 
, cally pr~,V1~hng. that toe s~atute does n?t apply to ,cafjes ,The a!>senceinthe 'ACt of the strong. ret~ctiVity lari~e of the '. \ 
, ,pending, ~ln! thE:! date of e.li.actmen~:· (a)§402(b),105 Stat~· vetoed 1990 legislatiOn, which wO,u1d have applied the riew law to t!na1 

1099,which,. provi~es,; ~n;effect, thattl:l.E(' Act diA~.ot judgmi!ntsas well as to pe?:d~ case!"see RR: 4.000; 10~st'Cong" ~~, ' 

apply to the then pendnig case of Wards Cove Packmg. Sess.,§15(bX3)(19~O)(provliii~~at any fu1allydgmen:entered pr;tor, . 

Co. v. Atonia 490 U.S. 642 (1989) ,and (b) §109(c)./105 ' to~ed~teoftBeenactmentofthisActas,towhichthe~ht:'0fany?( , \ . 


.' .' . '. . . , '., ' ., ' ;" '. " the·part,ies thereto haye becom.e fixed and vested,' .. shall be vacated m .. 
,- Stat, .:.1078" ,'Yh~ch states that the Act s pro~ectlOns of whole orm part ifjustice requires" and the ConStitution pennits), is not 

.overseas employment "~h!lnflot apply wi~h .respect 'to. instructive. of Congress' int:e~t with respect. to "pending cases alone: ',' 

'conduct. occurringbefor~ :the· date ,of tl:l.e enactment. of Sigirlficantly, Congress als~ rejected'language that Put pending claims 
" , tl1is,:Act'.~:Self~evidently,if*~ entir'7 A~twereinappli- . bey~nd the :reac~ ofthe'1~990r1991A,ct. See 136.Cong.lRec. H674.7 


" . cable to, pendirig cases, §§402(b) and ,109(c) 'would be ' ' (daily ed, A~g, 3. 1990) (~chel-LaFalce ame~dme?t ,tI! ~990 ACt) (~'

"'.. . ,,; '...' '~ ."'. . '..' "'. .\;,!ilJ,:'ld¢en~ made by. ~ ACt shall not apply WIth respect to drums . ,. ; . 

, en tlrely ,redundant. ,Klfngys v. Umted States; 48~.u. S. ' . ariBfug before the date ofenactment of this Act.")'id. 'at H6768 (Mich~l- . 

"759,' ,778.:(1988) . (plurality ,0pJnion): . : Thus,:th:e clear Laf81ce,ameIldmimt rejected); 137 Congo Rec; sa023':(daily ed, Mar. 12, 


. implication. ~s that; while' §402(b) and . §109(c) do not' 1991) (Seli Dole:sintroduction of S. 611, which iitcluded the 1990 Act's, 

. apply ,to pending cases; other' provisions..:...including' retroactiVity provision); id:; at H~898;.H3908-3909 (dailyed;, June 4, 

., . §102-do.1 . ",'Absent a Clearly expressed legislative ;, 1991!(intJ.'!ldu.ction and defeat of,Michelsubstitlite for'R.R. 1). " ' '. 
. 'i ' . /",' 3DlreCtly at 18sue in this case are co~pensatory damages and the right 
. .'. . '.' . .',_ ". to a'jury trial. While there'is litt1e~airness'in requiring an employer'

lItis, 'of course, .a~·"Unexceptional" proposition: that "a particular 'to compensate the victin'ts ofintentional acts ofdiilcriniination, or to hav~' 
; statute may 'in . some cftcumstances iinpli,citly: authorize: retroactive a jury detennine those .drurtages, the imposition of punitive dam~es for'. . ' 

~applicationl,~ Bowen v,, Georgetown University Hospital~488 U. S.· 294.', 'pre-enactment,cond1:ict. represents a more difficUlt 'que8tio~, ,one not 
223,(1988) (concurriilg oPinion) (emphasiS added), . ,': : squarely 'addresSed in tllis,case and one on which I express no 9pinion,' , 

, , ... . I.,"', .1 ' - . - , -", 

I:, ',' " . " , 
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, 	 ,,( iS65)., Se~ also 2 N. Singer" Sutherland ,on Statutory " '~ o;e~me the presuroPti6n ~~ai~t 'statutory ret~acti~iti Even, 
, Construction: §41:04, p:' 349 (4th 'ed. 1986) (procedu'ral ' assuming tHat§101, reflects disapproval of' Patterson's' §198f 
'and remedial statutes that .,~ do not take away vested 'interpretation"and that most I~iislator:a believed that thecase,wSs 
, I ' """""', incorrectly.~ecided,and represented a departure from the previous, ' 

rights are, presumed to apply ,to' 'pending ~ction!». "ljr prevailirig understandinglof §1981's reach, the Act's text does' , 

Sectiori ,102 ,of the Act expari<is the remedies ,available not support pet~tioners"ar'~me~t that§101" was intende!f ,to 

for acts ot:intentional' discrimination~" but does not alter ,"testOre",that, prior understanding, as to cases arising' before ~he,' 

,th~ .'scope' ,of the einjiloye~'s basic ;right to De free from' Act's passage. hi contrast t~ ,the 1990 civil, rights ,bill that was, 


,discrimination or the employer's, correspom;iing legal 'veto!ld by!the President, the 1991 Act neither declares its m.tent to ' 


'duty. 'Thereis nothingunjust'~about holdi,ngan em~'~:~::;\:;o~~;~::s t!h:t'~::e§i:~e!n':;::!~;s:;p~:: ~th~~ 
, ployer responsible ,for injuri'es causedily conductthat'Y: ,proceedings "pending on or commenced after" tlledate Pa'tterson 

has' been ',illegal for almost 30 years. 'was' deCided, but describes itS function' as, "expanding" the's,cope of ' 

,'Accordingly, I respe'ctfullydis!>e~t; relevant civil rights ,statute,s in order to provide adequatiiprotec" 


I ' }, ~ion todiscririliDatioh,victims., Takim by itself, the' fact ·that §10'1 
. ERIC S~HNAPP~R,New york, N.Y. (PAUL' C SA~NOERS,' i~ ,frameii 'as 'a ~losson§198i's original "m8keand'enrorce con

" CRAVATH, ,SW AINE &; MOORE, TIMOTHY ,9,' GARRIGAN, tr~!=ts"language doe.s not demonstrate an 'intent to apply the new. 
, ,. STUCKEY / &. GARRIGAN,' RICHARD T. '$EYMOUR, ' definition to past acts. Altering statutory aeflnitions, 'or adding , 

MICHAEL SELMI, SHARON' R. VINl~K, <';:HARLES STEPHEN new ,definitions of ~nns preViouslyundefined,is' a common' way ~f 
,RALSTON.. ELAINE R. JONES, CORNELIA TL PIl:LARD,amencj,ing. statutes, and ,simply does' not answer the retroactivity 

'KER,R 'is·CAN L()N; and ELLIS'BOAL; on th~ briefs) for petitioner;, 
DREW,S. DA YS III, Solicitpr Gen,eral (WILLIAM C. BRYSON, 

'Acting'Sol. Gen.; JAME,S P. TURNER, Acting Asst: Atty, Gen" 
, LAWRE'NCEG. 'WALLACE, Dpty. Sol, Gen,,' ROBERT A. LONG 

" , JR., Asst, to Sol. Gen" DAVIO,K. FLYNN, DENNis J: DIMSEY, 
and REBECC~ ,K. TR()TH\ .Justice ,Depl::attys,,' and DQNALD 
,LIVIN9~TON;, Equal Employment Opportunity Commissjo!l Gen, 
.CQunsel,o!1 the briefs) for U,S. as'amicicuriae,slippOrtingpetitioner; 

" GLEN' D, ~AGER, Washington,' D,C. (LAURIE E, CALDER, 
JONES,,,DAY, REAVIS ,'&, POGUE" JPHN .T. LANDWEHR" 

, THOMAS J: GIBNEY,' EASTMAN ':.'& SMITH" DAVID N;' 
," SHANE, 'and BAKER & DJ\~lELS, on the' b~iefs) for, respon~ents, ,. 

.. ,::" ' , ' , . , .,. ,I ~'" ,'1" ... 
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 No. 92-938' 

. t' , 

, ,MAURicE RIvERS ,AND' ROBERT ,C. DAVISON; 
" PETITIONERS v. ROADwAy, EXPRESS, INC. ' 

. :.': ~ , . ,J I' '" • 

'" 'ON WR~T OF'CERTIORAlU TO THE UNITED STATES COURT, 
OF,APPEALS FOR THE, SIXTH CIRCUIT 
• '. 'j I'" ' I 

'SYllab~s ' 
• :." ,.:, \ .:' 

question. ' The 1991 Act's legislative history· does not bridge· the. 

tel'tual, gap, ainci the statements. that ,most 'strqngly '~upport 

retroactivity are found in the!debates on the 1990 bill, and the 


: statements, relaiing I!pecilically to §161 are conflicting arid~unreli-
,able: . ." , ' 

(, 

. (c) Co,ntrary to petitioners': argument, 'this 'Court's ,decisions do 
not espouse a "presumption", ip favor' of tli~ rett:Oactive . applicatio!l 


. of re!'torative s~atutes even in the' 'absen(!e of clear congressional 

" il.ltent: ,Frisbie v. 'Whitney, .'9 Wall. 187, and Freeborn v. Smith,' 2 


Wall. 160, distfuguished.' A.restorative pUljlose may be ~levarit, to ,\ 

,whether Congress'specifically intended. a new statute to govern . 


. past conduct;blit an intent to act retroactively in such cases,must . 

be based on clear' eVidenCl} 'andtnay not, be presum'ed. Sin~'e',' 'I 


.', ne'ither §101 nof the' statu~ of which it 'is a part' cont81ns such,' 

'evid~~ce, and since the section,create~ substantive liabilities"that ' 


had no leglil,existenceb,efore the 1991 Act was pl!ssed; §101' does 

not apply, topreenactment conduct. Rather, Patterson provides the 

authoritative interpre'tatioil.·of Ithe phrase' ,"make and enforce 

co'ntracts" in, §1981 before the 199i'amendment :went'inU; effect . 
.",,,;, /' >:",', ',,: .,'.;', . ,,' ,', ' , ,,' 

,97!,! F. 24 490, affinned and remanded: :. ' 
, ,STEv];:Ns,J"d~liv:ered the opini~ri of,the.Gour't, ,in which REJ:!N
QUIST,! C. J., and O'CONNOR, SOUTER; and 91NSBURG/ ,JJ, , 'joined. 
SCM.LA;J.; filed an 'opinion concu~gin'the:judgment" in ~h~chi 
KENNED;t' and THOMAS,JJ., joined. , BLACKMUN, J."filed a diss~ntmg' 

.' / 

".'opinion. :' ,,' ! ' " 
• ,~." , ,.' • j " .',.; " " .," !~, "J ~, ,.,. 

·:JUSTICE STEVENS delivered the. opiniori of the Court.
No: 92-938. Argued October 13, 1993-DecidedApril26,'1994 .' ", .. . . 

Petitioners filed'; ~~mpiaint under,' inter' ali~,.42 'u.' S: C. §1981; 
,alleging that respondent; their employer, had'fired them o~ base," 

. less charges becauileof their race and because they had insistsd' 
, 'on the sameprocell.ural protections in'disciplinary,proceedings'.that', 
" were , afforded white employees.~efol'ethe triai; this Court issued": 
, Patterson v.' McLean Credit Union,491 'U. S. 164, '171, holding:

that §1981'S pt:ohibition against 'ra~ial"discrimin8.tioiJ. in the' ma,k
ing and eriforcem,ent of c(!ntrilcts' does not apply to, conduct which." 
occurs after the'fonnation of a contract arid which does not inter-, 
fere with the right toeruorce estalilished contract'obligation~. ,The 
District 90~rtrelie!i' ~l).' Pa.tte~sonin dismissing petitioners' diS-, 
,crlnlinatory discharge claims: While t!1!lir, appeal was pending,'the 
Civil Rights; Act of 1991 (1991'Act or Act) became law, §101 of 
,whi~h defines,§'1981's ","make, a;td enforce contracts" ,plu:ase ~'; 
embrace all phases and 'incidents of the oontractu8.lrelations1llp, , ' Petiti!)ners,': Ri~~rs ,and", Davison Were employed' by \ ' 


"including discrimiilatory' contract,tenninatiorui. ' The Court of ,respondent": Roadway Express, Inc;,as garage mechanics.' 

I ApPeals nil~4':.among o,ther things;, that §1981 it~ interpreted 'in ,Qn themQr}1ing' of \ Augu, st 22;- 1986, 'a ~\ipervisor

Patterson, not 'as !lIllended by: § 101, goyernea' the case,,' ;- , , , , 

Held:' Section 101 does not apply to a,c'as~ t~at aro~e before it ';'as" "directed them to attend disciplinarY he~li~lgs later that 
enacted" " " ~,,', ' ", , ~""y.' Because i they ~ad,'l'!ot received 'the 'proper., notice 
, (a), Landgraf v. USIFilm. Products,ante; p. ---'., 'in which this guaranteed ,.' by' their collectiye-bargajnfng 'agreement, 

,-Court'concluded that §i02 of the 1991 Act does not apply to cases ,petiti(;mersrefused to attend, ' 'They were, suspended for, r ' 
, ""arising, before its 'enactment, requires' rejection oNwo of petition~ -two, days, but filed, grievances and wer~ awarded -two , 

• ers' submis,sion,s in this case; their negative impIica~ion argument ,,' days' ,backpay, 'Resp,ondent: then hel~, anotherdisciplin~. ' 

,Sectio~,10Fof the<::i~il, Rights A~t ~f: 1991; Pllb., L. ..,' 
~o. '102:"166; 10,5 ,$tat. ,lOtI, defiries the, term', "make" ' ' 
I:l,nd' e~forcEl :contrac~~" as used, in §1 of the, Civil Ri~hfs,' , 

,Act of '1866, ,Rev. '. Stay,. 197,7,' 42' U. S .. C. §1981, to 
include "the, making, performance,,',modification, and, ' 
. . .' '. f ' " , . '
term~natlOn"O, contracts, and the' enjoyment ,of all' 
benefits, privileges, terms, and 'conditions of the contrac:' , " 
trial re~ationship."'" We' griinted , certio~ari 'to' decide' 

,'whetlieJ;' § 101 applies to ~: case that ar~se,before i,t was·, 
enacted. We, hold, that it .does not. , ' 

:,' 

'" I 	 -: ,'., " 

based on §§402(a), 109(c), and '402(b), see ante, at _, ,arid their' " , ', " ,
":argument,that Bradley v. RichmondSch~1 Bd" 416,U. S .. 696, ,ary' hearing, whichpetitionerslalsorefused to ,attend~' 

, controls:.~ere'; ,rather tha? ~epresumption,againiit statutory \ ~gain On the ground that,they ha4 not~eceived 'proper" 
retroactlVlty, seeante,at _. .,' " ' ",',' ,notice. Respondent thltl'eupon discharged, them. 

\ (b) The fact th~t §l(l1~asenai:ted 'inir~8ponse tb P~tt~rsoli,On December 22, 1986, petitioners filed a complaint 
, ,dqesllot supply sufficiimt e~denceof a ~ear:congressional intent, 'alleging that respondent had :discharged' them because of 

.' 'I' , " ~ . ' " ~ . . '. ,,' , \, " 

'\ 

" , 

http:ali~,.42


" 

352,-c ' '" OCTOBER TERM; 1984' 

'REHNQULST, J.,'disse~ting 472U.,S. 
.I', 

) , the, Eltate o(Mississippiprovedfour: ~g~avatil}gJactOrs,'in.., ' 
" eluding-that petitioner:previousl:{had, been convicted,Of fout 
: crimes in:v.oiving,threat 'o( vloierice, to a' person~ ,The jury , 

was instructed to find the' fa~ts oased upon the ,evidence and, 
, to app(ythose fact~ to the law as charged; at'the',sentencfng , 

proceeding if'was told .th~t i.t must find that the 'aggravating' 
factors' outw.eighed the mitigating factot:s; and the pro!3ecu:' / 
tot's argumEmt stressed these: aspects 9f the jury's .sil}gular '" 

,dQty;,: There, is 110 indication: in' the record that : the jury" 

rettirne~ .the death 'senten~eon any'basis ~other than, the 


c-< 'evidence,addu,ced,noris'there any 'r~ason to, question the, ' 

\,' ' jUry'scondusion. , "Under those circumstances I do '1)ot think' 

, that· the Eighth Amendment9r~ny other provision 'of the 
,Constitution:' req1,lires that:, petitiorier's ': death' sentence' be 
"overturned: '" , I ,would'affirm ~he}\l(:lgment of the: Mississippi 

Supreme Court. ' J" ' ',~, , 

" 

";,w-. 

.'-,:- t 

( 

" I 

' 

',' 

'/ 

,*The Coirit nQtes' that oth~r'stai~ 'courf~hav~ cOlldem:ne~ 'the type of 
argument challengeIJ here, ante, at 334, and that th¢,Mississlppi'Supreme,' '/' 

/ ' Court; since its'decision in ,this case, has also found such: an ~gument to he 
. reversible error. "See William8v.State,445So'-2d 798 (1984);' But the~e"" " 

". > • - • • •• ",. ~. -/ • "0 ." 

facts ;suggest that dracOnidntervention by this Court in ,the name of the 
Eighth Amendment generally,is not required to' correct aspectsofst"ate " 

, " procedure ,that appeai':les~ thanidea!t9'aU of us. .- Doctrinid development 
,,:in the tradition; of the commorilaw, ·where state-courtdecisions'commend 
'jthemselves not bytheii,author'ity but.by their, reasoh, ultimately bids .fair, 

/ ~to remedy su~h minor'departures from procedural norw.s' as 'may be in
volved in this case.", ' " " . ' " . 

-, 

'..' JOHNSONv"MAYOI(&'CITYGOUNcIL or BALTIMORE" 353"

,Syilal:lIis 

""" ' 

-- ",- JOHNSON ET AL:,V. "MAYOK AND' CITY COUNCIL OF 
' ", "', " 'BAL't:tMORE~~T_AL. ,,' 

,CERTIORARI-'ro THE UNITEi)"STATESCOURr'OF APPEALS FOR 
'" :rnEFOURTH"CIRCUIT:" - ,

_;-0 . 

"No; 84-l;i18. Argu,ed'April22, J9~Decided JUne ri, 1985* 

,The'AgeDis~rjmination' in. Employment Act ofl~7(ADEA)prohibits 
emplo):ers:,from discriminating' on .the basis, of,!lge agaiiist employees 
.who are between the ages of 40 and 70 by, inter alia, dlschargfug,thel1l " 
, otreqUiririg the,m to retireinvoluiltai-i1y, ex<!ept when age is ~hown to be " 
"a bona ~de. occupatiQnal qualifiCation [Bl1'OQ],reasonably'necessarY to , 
the normal operiitionofthe particular business." 'When the ADEA,was 

:.amended in 1974 and 1978toext,end,jt to fedet:al employees and t~eIiini- , 
,( "", natesubstantially'alrfeder~1 age limits on empioyment; the prO.Vision'Of· ':1" 

-"t~e federal civil serVice statute, 5 U.'S.C.§8335(b), which requires ' 
most'federal fuefighters to.ret,ireat age 55; was left,untouched:Peti~ , 

~·ti(jners,firefighteri(employed by the city. of Baltimore~ br9ught ali action 
'in Federal District Court;-chal1enging;' on the ground that they.violated 

, the ADEA, .the, City's ,code provisions .that'establish for firefighters a ,; 
,mandatory retirenient age iowe,r than 70. ': The city geferided ,on the 

... 
I 'ground thatage-is a,BFOQfor tl}e posit~(moffirefighters. After'a 1tial, 

the District Court, holding that the city h~d failed to proQuce sufficient 
'eviderice to make- out thisqefense, invaii,dateq the challenged pro:vili'ions~ 
11JeCourtof Appeals reversed. RelYing onji;EOC ;v.Wyoming, 460 

, U; S. 226; in which this CQtirtobservei:l that,the ADEA,testSa State's 
, ". ,discretion to impose amandatory retirement age "agrunsta.reasonahle 


' federal standard," tpe 'Court of Appeals held that 5 U; s~n, §B&35(b) 

fuiirishedsuch 'astahdard, tl}at, ~ince Congress;hi;',l selected age fj5as 


".-'. ',the retir'e'!len~ age for most '.federal firefighters, '&,'a matte(o( law the" 

same ag~,constitutes a'BFOQ for all state and local firefighters as well, 

aqd that therefore the City~was riqfrequired to make iny factuaIshOwi,!g 


, ," 'as to the need'forthecmindatory, retirement age. ' ,:' ' 

) - ' ' Held:- Title 5 U: S.C. §8335(b)" does not, as a m~tter of law, establish that, 
, , " 'age55 i~ a BFOQfoinonfederal fliefighters Within,the meaning Qft~e ' 

·ADEA. ' 'Pp; 360":3'71.' ' , .,"" . ' 
, " -' "'./. :. 

*Together with No. '84-:-7~Oi EqUlil Empl()ymertt opp(munity CommiB-: 
swn v. MayQi aiulcity CounCifof Baltimor.i"et al., also 'on certiorari to 
,~ne same 'co~. ' " . ' , " 

" 

,. 
, , ~ '- , ,f 

, 



.' 

:?' '" 

-' 
J -J. ... :' .,354 . . OC'I:OBER TERM; 1984 " , : 	 '-. (" 

~ '..-: .,' 	 ,JOHNSON v,MAYOR & CITY COUNCIL OF BALTIMORE 355>' 
.. ,' .Syllabus·' , 472 U. So' 	 '353' . Opinion 9fthe 

" 

,Court . 

. (a) The '''r~asonabl~ federal stand~rd"·-to which thi~ Court' ref~rredin .. 
EEOC.v.. Wyominff, suprd~ is t~estandard:supplied by the ADEA itself, . 
i. whE!therthe age limit is'a-BFOQ: Nothing in: theADEA or the .... 
decision in EEOC·v. WYoming. warrants the, conclusion -that a federal,,: 
rule; not found in the ADEA,. and by itSte~s applicable only to federal" 

. e,mployees;, necessarily author~s a state or local government loma!ri~, 
'tain a mandatory'retirement age as ~. matter of law . The mere fact that 
. some federal fiiefighters aret"equired to cease'w9rkatage 55 does not 
:proyide an'absolute defenS'e to an ADEA a¢tion'ctlallenging stafe, and, 
local age limits: for ftrefighters:Pp: 360.:;362.. ·· , ,; ..< . '. .' 

.-~(b) N.either the,language nor the iegislative history of the civil service' 
provision,inaicates that the retirement, age for federalflrefighters 
based on 5Hongressional determin~tioll that age 55 is_a BFOQ forflre

"fighters within the meaning oftheADEA.. lilstead, the provision rep~' 
. ' resents nothing more than acongressional decision that .federalfirefight~ 

;', . _.e(s must retire; ~s a general mat~er,atage 55, The_history of§8335(b) . 
- makes clear thaUhe decision\ to'r~tire' ~ertain federaIemployees,includ- . 

ing 'firefighters, at an early'age wis·,.not based, on actualocctlpational . 
·,qualific~tion!!:for the covered erriplo~ent;:,but. rather,'in significant" 

par(on ap.,attempt,to, maintain the image ob youthful work force};j . 
making. early retrremeil.t~attractive'aild financially rewarding. 'Accord~ 
hlgly,: it \vQuld 'be. error fora. court, . .faCed With a' challenge under the' 

, ADEAto an age limit f9r,nonfederalfirefigh~ers,' to give: any weight.to.; 
.,. •. § 8335(b):,· . Pp. ,362-370. . .. . ',. - " ' 
':731 E.. 2d 209, 'reversed and rem~nded.' ',' 

':~~~SHALL,J., d~liv;n:~ th~ opinion for a unanimous' Court. ~ 
SoliCitor 'Ge'neral' L~e ;argued 'the "cause . fdr petitio~ers in':' 

both cases; '. With.hfmon ',the briefs for'petitioner 'in ~o~84.:... 
710 were Deputy SoUcitor. Ge,neral Wallace, Alum 1. Horo
witz,1ohnnyJ. Butler.,·and V,ellaM: FirilL .'W,illiain' If; 

-E'ngelman, Harriet E: Coopernian~' anQ Paul D. BeHrui.ft 
, filed.ca brieffprpetitioners in 'No~ 84....:.518. ' ; ..:"4' 

_L.Wil~ian:t' Ga~lik_argued thecause·for respondent~ in 
both cases. : . With him on·the briefwere BenjaminL. Brown, 

. ,\ aQd.Ambrose T. Hdrtma:n. t,: ' 

. tAl/red-Miller. a~d Stf;ive';: S.Honigman' filed ~ brief for.the American ': 
. AssoCiation of Retii'ed Persons urging reversal. ' , " . ' " . ...',' .' 

'- '.' ,:Brie(sofamici c'U:.riae urging'affirm!1i1cewere filed"for,the S,tate Qf New' " 
f • " York by Robert· ~bra~j. Att9rney Gener:iI, Robert HerwiiJ,nn, Soii.cito!,.. 

JUSTICE-MARSHALL delivered theqpinjoifof the: Cou~.' , 
-/' 

. The~is's!:le"is, wn~ther'a federal sta~ute gener~lly'requiring
(' '. feder~H fir~fighters to retire at age'Sp :establishes,as a'.matter 

of law, thaf age .55' is a .bonafide, 'occupatiorial· qualification~ 
: • (BFOQ)Jor·nonfe'deral firefighters within the meaning of the 
Age Discriminatii:minEmplC;>Yrnel1£ Act of 1967,81 Stat. :602, .as a.tr!ended, 29-U .. S: .C. §621 ef'seq: (ADEAorACt). 

I'. 	 ~ :. :- . , . ~ " '~.-;.. "'", - ~ .). ,,,.'.," ~ 
w< ; 

'.. 'Congress ,enacted·, the A.DEk'~'t() promote employment. of 
. older persons hased' ,on,their ability rather than age; to. pro:" . 

.... . nibif'arbitrary age'disc:r.iminatioll iri. employment; '[and] to . 
help employers :andworkers find :ways·of'meeti~g problems' .' . 

.• arising fro'm the impaCt dfageo:ri 'elllploYmEmt."· ~ 29U. 'R ,C; .' . 
':§ 62l(b). ,To thjs:end,' the'CAc~, today prqhibits .virtuallyall c~', 
;~inployers from'discriininat,ingon)he basis of age,:againsC' 
employees or applicants fof employrrlen't who are . b~tween 


. the 'ages of 40, and :70·.by, for. example, Qiscbarging,~hem' 

'or, requiring t;1~rn.to,:retire.1nvolu'ntarily., §§:62~(a)" 63·1(a). 


\ 
.	the 'Act' contaills' one' general exception to this prohibi~ion: ."; 
when age is shown to be "a ,bona',fide7 occupatiOllal qualinca:-: . 

• 
tion 

:-
reasonal:?ly

~ _. 
ne~essary
,',f _ ;.... 

to the normal opera.tion. ()fthe 
_ • . 

pa:r~ . 
~. ~ • _ • • • ~ " 

GEi'neral, 'andJ{arvey M.l3,erman, Assistant Attorney Generai;fQrthe.. 
,state of Vermont'hYlefFrey L, Amestoy', Attorney Gerier;u, and.J: Wal-., 
lace Malley, J~,,~ssi~tantAtwrney 'General; for the National Assqciation' 
for :'~ights Protectio~ and :Advocacy et ~L.by'Steven J. :Schwartz: D,avilj. , 

1erleger,Dapid Shaw,: Paul Ja1JWson,))~niet.Stormer, and NonldeS. .. 
. BUrnes; and for th~ Natiopal Le!lgue of Cities by Frederick Si'mpich. 

A brief for: the ,Commonwealth of Massachusetts et al. as amici curiae 
,- was 'filed: by Francis 'X. Bellotti, Attorney ,Gerieral:of Mas13~chusett~, 

1[:R'eed Witherby.and Thomas;4:. BarnicQ,_Assistant:A.ttorileys General, . 
..and by the Attorneys General of' ~heir respective States rudollows: D.avid 
· L. Armstrong of Keiltucky, LeRoy S, Zimmerman·of.pennsylvania,L(nley '. 
·E. Pear;on of;Indiaria, William j, Guste, Jr" of Louisiana, Edwin Lloyd
Pittmanof~ississippi, Willicl:i1!-,L. Webst/lrqf Missou~j,11!Oin I. Kimmel

· man:,of New Jersey; Anthony_Celem-ezz,e, Jr., .of'Oh\,~,' andW,1 Mich4el , 
Cody of/l'ennessee: " ' ' ':': 

'. 	 .' " 

.. ' 
.,' 

:~ 	 . " 
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, ticularbusiness," § 623(f)(1), an employee may be terminated , T'ne .1978 Amendments eliinjnate(l' suhstantially .-ail 'federal, ~ _: " . 
. /: on the basis·of his age before reacliin'g age '70. 1 ',' _.' , .. , age. limits 'on 'employinent,_but .they-Ieftuntouched sev,eraf . 
'.~ "Sinc~ enacting,the ADEA in 1967, Congress has ainende~r nuinditory retirement-:provi.sions of the federal' Civil s'ervice..:"-.'.'"itsP'rOYiSiorts . several times. The' ADEA'originally,did ~not_· . . statute' applicahle,'tospecifi<; federal occupations, includiIlg 

apply' to, the Federal' Governm~nt, ,to' the States' or. their, . .~ firefighters; 'air traffic controllers,' and'law enforcement offi- .. 
political s\Ibdivisions; or ,toemployers,c With"fewer , th~n 25 . 

'. I 'cers; as well as' mandatory 'retirement provisions' app1icablE~
. employee's,: but,in -1974 .Congress extellded coverage to Fed- .' . -to theForeignService and theCerifraUntelligence Ag~ricy i 

eral,' State, and local Governments, and to employers:.with '~'Among:th~ provisions' that.were ieft~unaffectedby the,1978 
. at least 20jvorkers. §§'630(b);633a,'2 AIso,,~while the 'Act., '. " Amendments is 9:u. S. C. §<8335(h),whlch require~ certain 
"initially .covere~, employees only 'up'to, age 65/ in 1978 Con~ ' federal-law ~~i1forcement officers and firefighters to· retire at 
.' gress.raised'tlie:Il!a:xi~uin ag~to70for state, local, and pri- ;, .ag~ 55 if they have 'sUfficien(years,:of;serviceto qualify for a .. - , 
. vateemployees ·and elimln~ted 'the cap entirely for federal:. pension and,thei,r ag~ncydoes not !i.,ndthat itjSin the'p~blic 

'C workers." Age Discrimination in,Employrrlent ActAinend~: . in.terest to~ontinue' their:,employment,3. As a result; most 
, "(mentsof 1978,§3(a);92 Stat. 189;,29U.S. Co' §631(b) (here- . ,federal firefighters must ':retire at age 55, despite the provi- , 

", 	 / .' inafter 1978 AJ;Ilen<lm~'nts);·,c':"" , .. '.,. ' .. .. siofts ofthe-ADEA.:- .At issue'~here is, the_ 'effect of 'this age 
..., iimit, :'for federal'firifighte:r:s on .theADEA's',~pPI~cation to . 

.1 Federal employees' ar~cbvered.in a: separate section of the'Act and a~e 0>, :state'and iocB;1 firefighters. "" , _ 
treated differently from nonfederatemployee~ in -v~ious ways rlO~ relevant ' , .. : - :,' . -·A· :'~.' - . 
to this case. See 29:U. S. C: §633a (extendillgantidi~crimination pro-:' 

'. Visionst9 federal . ~ployees: . but' providing such employees a':'dirfere'nt .- , . .. 'Six 'fir~fighters brought this action.'in ~he))istrictbourt for' . 
:remedy for violations); § 631 (e~tablishing70 asapermissible,retirem'ent :,', the DIstrict of Maryland challenging the City 'ofBaltiniqr~~s .' 
'age for lillbut federa.-efuployees,for whom there is no permissible cap). 'inunicipal code provisions that establish for. firefighters and I 

,q; Vance v. Bradley, 440 U.S. 93(1971))' (lower retirement age for federal '" .poli~e pers~mlel a rna'ndatbry 'retirement ,age lower thim70 ..~, ,",employees'covered byForeign Servk~retirement systemddes not violate. 
, equal protection). . ",,',. " •. " . . They claimed that these provisions violate theADEA; The'. 

, '2.See Senate Special. Committee ,on 'Aging, Improving' the Age D!s: . Equal Employment Qpportunity·'Com'missiort, (EEOC) sub." 


, ,cri~ation Ll!-w, 93d,Cong., 1st Sess., l.4, 17-:18' (Comm:'-Print,1973); sequent1Yintervened to. support the sixpl~intiffs. - "., 

. ". .. '.

.. EEOC" LegislaHve HtstorY ·of the Age ,Discrimination' in Employment Act .,. -.--,-.. -.- . -. .' , . . .... , ( 

'215,~231; 234-235(1981) .(hereinafter Legislative Historyj.~ '. ':.,: .. 3Title 5 U. S; C:§ 8335(b) prbyides: .
'. Tiie AcLcontainsseveral ·minor exe-mptions 'not at, jssu~ 'here., . See, "A law enfor~em~ntofflcer ,or ~ fj.refighte~ who is' otherwise eligible for 
',e. if:, 29·tJ. s. c. §§ 630(f); 631(c)(i). , It additiomilly,empowers,th~Equal 	 ",---': . immedil!te retitEmienf under section 8336(c) of thistitle shallbe separated 
'EmploYment Opportunity Gommisslon(EEOC) to determirtecBFOQs for 	 from the s~rvice ontliidast day ofthe mort,th irfwhich h~ becomes 55 years

'. 	 fe.derat employees, 29 lJ.- S. C. § 633a(b), ~nd also to. establish general. " " ofage orcornpletes20'years ofservice if then over, that age. '. The head of 
exemptions fr9m theADEA if it findsthem.to be reasonaOle and "neces- -,  the agency; whenjri his judgment the public 'interest so'requires;.niay 

, sary and proper in the public' interest." 29 U.· S.~' C~; §(328: _ In ~980, the exempt such an employee from 'automatic separation. U11der-this 'subsection 
EEOC examined 'the desirilbilityof fiXing a'retirement ag'e for local fire- - ' until that:employe~ ,becomes 60yearsofage.. 'PII;~ employing o"tljce shall 

- fighters and ' concluded that such an. exemption from the ADEA was'n'ot, . , notify ~the employee' in wrIting Of the date of separation at iel!-st 60 'days'
,warranted. The Corimussion found'that fndividual assessments of fitness iii aavance thereof:" Action to separate the employee is not effective, with

. : woUld be feasi~le and tliatage alone would be ,a poor indicator of abilityin . ,out the consent of, the:'employe~, unti~ the las~ day .o(the mo~th: in which 
this oCcuPll~ion. ' See App'. 5-23:.c ' 'i'" the:H,O-d,aYT no~i~e expires.'" ",) . . . 
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Until 1,96?, all Baltimore einployees,inCluf;ling firefightE(rs, .' 
.'Yere'c~:tveredby:,the'~mployees~e~h·ement Sys~em- (E,RS),: 
":., whic11 provided forniandatory retirement at age 70:, App: '4.

In 1962" the:city established the FirEfand Police Einployee 
Retirement·System (FPERS), which generally requires that.' 

"all firefighting persormel below the rank Of lieutenanttetii',e ' 
,'at age 55. See' FPE:RS, Baltimore .City Code, . Art. 22, 

§ 34(a) f-4(l983);' App: . 3. . Lieutenants alld 'other' hig~er 
.•" ranking officers may work uhdl age 65~ !' Ibid .. ··, When. the' '. 
" FPERS' W3,s 'implemented in 1962;, speCial provisionrwas.· \' . 

. : :inade for personn~l hii'ed':before ,1962, who wer~. given the; . 
:option'o~ r~maining it]. the.E RS or transferring to the EPERS' . <:: 
under a'. sp~cial grandfather provision._ .' Firefighters hire,d '., 

· before 1962 who choselo reinahiln theE-RSmaycontinue 
to worklliitil age:10, even,·tpd;lY.. -See 515 ,F.Supp: 1287, 
1297,' n: 10 (Md. 1~81J: Firefighters hired before 1962 who '. 
are' cov:ered by the. newer ,FP~RSroay work until' ~ge. 60 

· or; oin some .limited circunlstances,until 'age 65. Ibid:. The- ' 
. piairitiffs here include· five firefighters covered bY. this ,grand-. ' 
fa:ther<~lause' who, ~re 'subjeCt to retirement at age 60,. and' " 

. , one firefighter hIred after i962,' who is. siIbject'to retirement, 

". JOHNSON v, MAYOR & CITY COUNCIL OF1~ALT1M6RE' 359 
' :".' .., -.... .' ,. ~ " 

353 
J,. Opinion ofthe Court: 


,tionof~the plaintiff-firefighters a.nd the general operation of . 
. the Baltiinore Fire Department; noting,that ~!historita.lly)lal

, tiniore fir~me,n nave 'always worked past.[~ge60] and'e~~n up, 
· to age severity;"51~F. Supp~; at 129,7>" It: then applied'Jhe 
two-pronged test:develQped by the'Court of Appeals. for the' :", 
Fifth,Circ4it in Usery 'v. 1'ami'ami:Trait TOUTS; Inc.~ 53l'F; ". 
2d 224 (1976);, and adopted by the Fourth Circuit. 6: The trial' . 

·CQurtco.ncluded th~t the'dty'had shownheither that "there'is 
· a factual'basis, for-lit] to believe' that' all or'subs.tantiallY all' 
Ba~timore Cityfirefighters.between' th~ ages. of sixty'and 
sixty~fivei other than (ifficers, would be' unable to perform 
their job safely, and efficiently," 515' F~ Supp.'~ at'1296; nor' .. 
'that '~'it is imp.os~ible or impractical to deal ~th firefigliters 

(~ . 
, . 


· . pHween .,.sixty 3:l1d sixty~five.' on an individualized basis!','" 
." Ibid. The'court therefore' struckdown,tvecity's mandator-y 

' .. - retirem~nt plan for' mefighters.. . . ' . ' " 
. -. Adivide~panel ofthe Court ofAppeals fqr the.' FOUl:th Cir .
'cuifreversed:', ;731F; ~ '209 (1984).•.' The majority did' not 
takEdssue with the Di!'trict Court's findings that the city h~d " :, . 

" . ,failed to, prove that age was aBFOQ for' firefighters .. :In
· " ,s~ead, the couii'held~hat the'~ity:was entitled to, 'the 'BFOQ·,.

at age 55. " ',., '.,.., ,.',,' " deferise,a~ anultt~r oflaw. ,'. To reach that con,Clusion, theap:'
." The~ity 4' asserted as 'an affirmative defense that age.is r pellate cQu'rtrelied on ,language from this Court's decision in'i 
.~'BF.oQ forthep~sition Offireflghter and thaftheman9atory :"'. · EEOC v.Wyoming,460 U.S.226-(1983),ih,whichweupheld
_retiremel1tprov~sioil ther~fore was . permissiblt;!'under-' th~. the constitutipnalityof Congress'extehsioj';,' of the:AD,EA.. to ' 
'i\DEA. 'c; After a 6.,<lay. bel1ch trial, ,at Whicl1,each~ide 'pre:-· ".. ' stat~,and "oca~ govern1llents.: '~n t~i:i't deci~i()l1 ~e'obseT~ed- ' 

" :sented expert and nonex:pert testimpny on the validity of the ,. 


· BFOQ defense/~the District'Court~held that the city had "; 
 , .' 'to lieutenantS. The' case therefore presented ~~IY' the question whe~)1~r
failed" to produce suffiCient evidence to, make out, its· BFOQ. . . . , rpandatory retirement.prior to age 65' violates ,the ADEA. ' 
defense.,"-, 'The' court 'considered ,bo'th the. partlcular·condi .. ' . "The District pourt required the city to show\(1) that tJ1e BFOQ iUn- ,

',/ . '. '1- \. . . . ~ - . '... ,":' '~:, - ',. . . •I 

"- ,vokes," 'is reru:;onably necessary to the essence of its business~ of operating 
:an erficient fire department, Within the City of Baitil}1ore, and (2Hhat de-' 

'. ' 4 The defendants were the • Mayor and yity Council' of Baltimor~ and t~e. , 'fendants have 'reasonabl~cause;i~ e:,. Ii factual basis for belleving that ~u.' .. 
. Chairman andmeinbers of the Board of Trustees .or' the 'Fire and Police . or substantially all persons within the cliass .. <would be unable toperform

Employees Retirefuent Syste,m' of the cityofBaltimore.: We refer to'the~e .' safely,arid efficiently the diiti~s of. the, job involved, or, that It ~s impossible ' 
" defendants collectively, as the '''city,'' -:" ..' '. ',' . ,,' ·,9rinipractical to 'deal with persons over the' age liniitQn an inrlivigualized 

•Plaintiffs' did riot argue that a retirement age of65' would violate the' , 'basis."': 515F: Supp.,at1295·(q~oting'Arrtttv. 9risell,~567 F.2d 1267, " 
4-DEA but instead essentially !S9ught the' sam~ re,tirement ag~ applic~ble ,1271.(CA4 1~77»:: . , ...' '..:,'._

: -.' '" -~ 

I' . <, 
""<~: 

, ,
I· 

t 



, 

" 

, : 

JOHN8.0N, v.' MAYOR' & CITy COUNCIL OF BALTIMORE' :361OCTOBER TERM, 1984, ,,'360, 
,.:. ~ 

,< 
9pinion, Q,f the, CoUrt , ,472 U~ S. , 353 , Opini,(!no! the Court 

........ 


tha~ the J\])EA.tests a State'~ dfscretJon to impose:amandil~"' '," . tions becau~eitdid'not: r~quir~ einplQyers, to retah~ tnifite~-', . 
, ,tory retirem~nt age "against a .reasonable fed~ral sbiridard:" , ,plpyees;, but' Qnly at most to ma~emore:individual~ed deter-
Jd.,' at: 240. TheC()~rt of Appeals undertOok aI'search fo:(a', , rninations aboiit,fitn~ss., '" Mo~eoyer, we noted:that,.in:'light' 

".' ire~sonabte: federal standard' ", by which to test the asserted ' of the BFOQ.defense; states might in fact remahjfreEdrom 
, "~FOQ;it found thafstandardinthefederal ciViLservice stat~ '. , the' obligatioIL eve,nto make 'more individualjzed shoWings: ;' 

. ',' "- - '",:"" I.'.. - , '. ,' .. '- ," -:" .. ' ...ute~!5, U.s. e: §8335(b)," .which ~generally'requires federal "Perhap~ moreJmporta!lt, appellees'remain free· under 
firefighters to.retixeat age'51? Seen. 3, sJ,(/fJra~" 'Th~ court t!te. ADEA" to continue to'do.precisely··.what theY,ar.e, "(F 

, , ' held that, because Congressha~ sele~ted 'age 55 as the re'tlre ;doing..rww, if theyc8:Jj' demonstri:~~e~that,~ge, if!a'~bona', . 
meht age for rnost federal' firefightet:s; .as" a 'matter of-law , .', fide' occupational qualification' for .the job of game war~ 

, .the same ag~f constitutes a ,l3FOQfor l all state;,andJocal fire~' ' ' , ,,'den::. ';,.: .. thus~ ~ ,•.- even"~ the' Sta~'s discretion ,to 
.. fighters :aswell.. /Therefore, the 'court conCluded, the City, "" , acrueve'its goals' ,in: the way it, thtnks best. is: not being , 
:wasnot reqUired to make 'any factual showing attrjal ast~ its, , "overrldc:ien entirely, Jmt is, ,mer~ly being tested'against
need f9r the mandatory ret~ement age.7 

'. .' ", .' a reasonable federal standard'!' . ; 460, D. S., :at 240, (em:';,'
Because t.his case' presents C serious: questionsabQul the',: , , phasis.fn orl~nal)~ ':',', ',. 

-. , . 'fadministration of the ADE4-, we'granted certiorari to revi~w, 
the qecision'oftheCourt:of Appeals. 469 U.S.1156(1~85): We remanded to 'give WyomiI1g''an opportunity to'prove at 
We now reverse'-, ' ' ", " " ' "", ttial't.hat ag~.55:,w~s ,in fact a',BFOQ {or Wyoming game 

wardens.... .' ", .. ',: ," ':; . :', ,'::, ..'B 
, In this case, the ,Court of Appeals interpr~ted·'our,use orBEOCv.,Wyoming ~r:oseout ota.iawsul~' filed :by'.aWyo-, 

. -...[; , the;terrp. "re~sonable feder~fs~ndard" 'in th~ quote'O pasSage" ming state game, warden:who,was requited'~rider statelaw to 
~ ,.' to mean that~~heque~tioIi whether an age liJpit fQr nonfederaL ..'retire ~tage 55~ "He brought an·action againstth~ State,and. , 

,employe~s is'permi'ssible :under the ,ADEAmaybe,'resoived' ,'~,,various.of its~ officials' claiming :that its mandatory require- , ' 
simply by reference to afederal:statute e~tablishing. it: retire-" .

(,"'ment violated-the' ADEA. The District '.Court held that the 
mentag~ :for a . class of federal employee~., It seized on the, : ADEA Vi~lat~d the,Tenth AmEmd!nent in~pfat,as it'regulated , 

,'retirement provisions ''Of the federal'civilse:r:yic~, statute,." ~WYQmiIig's employment relatio~ship ,With 'its ga~e:wardens 
, which 'requirethat,feaerai firefighters' r~tire 'at 'age '£5.."and, oUier law,eriforcement officers ana dismissed the :suit." 
:Then, 'Without considering the interituriderlYing, t.hatproyiIn rejecting that 'argument, we explained that theADEA-did 

.sion; it held that, ,as, ~matter6f law, 'age must therefore be ' not' 'unduly intrude into the ,exerCis~ of govehirnEmtalfunc
.,;0.;---'-:;--'-'' -=./:' . " " ' .a BFOQ for loc~lfitefighters:', '" . :'- '<' ", " 

" ,I,, ?Chief Judge Winter dissented;', He,rejected the,p~nei's (!on~lusion 'that "The "reasonable federalstandar~" to\vhich)ye'referred in: ,.' ' 
,) the 'civil '.service: proVision necessarily 'constituted a, ~ngressionhl deter" EEOC .Y•. Wyoming,. however, is the :l~·;~and.ard supplied by 

niiriation tnat age 55 isa BFOQ forfeQeral firefighters but asser.ted that " ,th~' ADEA:itself~thaLis, whether the cage Jimit isa'BFOQ. ' 
! eVEm if it were a BFOQ for federal firefighters~ that fact would ,not excuse.~\' ay use of that phrase, we':intenaed only to reaffirm that"the ' , 

the citY.from proving' facts necessary to establisl1 aBFOQ:under29 ' "BFOQ:'standard, permits~n employer toniaintain Jl m~rida.;.: " U. S: C. §623(f)(1). Concluding that the Distric(Court's facti.uil findings ~ 
tory retirement age as long as the employer. makes,the requion the city's .proof were not' clearly erroneous, h'e-:-would ,havEt~affiI1ned the " 


:., District Court.. ' . site showing that age: is, a BFOQ~ l:-lotlii~gmthe ADEA or . 

,r . I " , 
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, 
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our d~cision in .Wyomin[j warrants the conclusion that a f~d~ 
.eralnile;.noi fou~d inthe·'ADEA,.aIldby its'terms appli~able :.?, .' 

. . . only to federai -enlployees,.necessarily·authorizes:astate' or . ~ 
" ·'local governm.ent 'employer to maintain a. mandatory retire:' . 


'mentage as a matte,~'Qf law. , To ,make the fact- that the '. 

Federal Government has impQsed a mandatory' age limit on . , 

its owri flrefigh-ters 'automatically 'disP9sitive'of the'. question . 


....~. ,~. whether, the s~me'ageJimit is ,appropriate. tor state an~ 'local 

, officers/Without iiulny way ex;aminirig tlie pr6vision, would' 

, extend the. federal nile far beyond its scope': ··ItwQuld. apply: .. 

'to state and local employees a statute applicable by ·its terms 

'only to"'ted~rai officers. . 'The' mere fact,' that some feperal 
firefj.ghteisare ,required to .cease· wor~ at age' 55 does not ' ;: 

provide;.an ab$olute.defense to an.ADEA action.chailenglng 
,state' an'dlocal age IimitsIorJrrefighters. '. .' .' 

·Toe Court" of Appeals in this .'case failed to'. focus'on the 

:" city's factual' shOWing and~ insteadcepterea i~s atte'pti()n on 

, -the. federal-retirement prov}sions of the. United states ·Cijde';" 


)Ve \\,io.uld be remiss, in light of Congress' ingispiitabie iptent .' 

to' permit deviations fr()mthe'mandateQfthe ADEA only in," 


.' .' light of a particularized, fa~hial showing, ,se,e'Il; H .. Rep., .' 

...... No. 805/90thCong:,··lstSess., 7~(l967);LegislativeHistory 
. 80; 8:' Rep. 'No; 723; 90th Copg., istSess.,7' (19,67); Legisla:' . c

", tive. History ':111,8. to'· permit nonfederalempl9yers to~~ir:' .' '" 
:cumvent this ,'plan hy' me:re cita~iqn'to an \lnrelated, statutory", . 
provision that is n9t ,even ~merition.ed in ~heADEA. :..' 

..'", 	

. . -c.' II ' 

. The city,'~'~pported .lw~everai\imici,· argues' for affirin- . 

. 'ance. nonetheless. It asserts first . that the federal 'civil', 


_ L' . __ ".,. 

8 To this end, the lower courts' have fashioned tests for finding a BFOQ 

that focus, first, on the il)dividual'employer's need for an' age limit, and; 

second, 'on the factual basis' for' his belief that all workers above a cer" .... 


, tain ,age ~re :riot qualified and on ili,sproof that individual testing is highly : 

, 'impracticl:j.l:· We hiive,today ehiborated on,the'predse standarcJ;to be' " 


applied.' WesterhAir Lines, inc, v. Criswell,post"at,4i.2-~17.~ . .. 


' .. 
,service.st~tute is not just a federal r.etirement provision. un
. related~to the' ADEA but.znJdct establishes age-as' it' BFOQ , .
'for .fed~rlil firefight~rsbased o,!l factors that properlYgo' into' >.. 
that determination und~r the ADEA, 'seeWestern Air Lines, < .. ; 
i'Yj-C. ',v'cCriswell,:: p.ostt p:-400: ~e(!ori.d, the::City,' asserts; . a.· 


, congres'sionalfuiding that age-is, a;B,FOQ'for a certainoccupa- • .1 


. , tion is'disP9sitiveof thai~deterrhination with respect to rion~ 
'.A·ederalemployees in, thaloccupati6n,. ·We consider each ,QC: 

'tl1ese ;coritentiop.sJ~ tUrn., A' '. 

. '·:We must first resolve whether the age~55 reti:t:emenLfor.. 

'. federal firefighters reflects' a. congres~iorial:,determination 


,:~ 	 that age 55 'is' a ';BFOQ withiwthe nfeaning~ofthe ADEA, as ;,> 
the city' urges, or whether C.ongress established- the inllnda- '. 
tory retir¢ment age9ase~ on 'anan,alysis' different,from'tl1at ' ..,: "" 

.mandated by. t,he ~BFOQstandard.'Onthisquestio~; the' 

statute is silent. ·.Section 8335(b),: the fei~leralCivii service 

provision, does' not 'by its terms or 'histbry e~ihc~ an jhtent 

',to. cover~.nonfed,eral employees, 'or, to' limit the . scope of 


.. the ADEA. Nf,)lO .dOes~ the ADEA, whi~h~was passed later, , 

'cross~iefe!~nce the civil servicestatute9r :in 'any w:iy'ex.:

prel:)sac()hgre~sional desire, to-exempt any ilrefighterstrom' 

: the' full effect QftheAct'sreach.!! ,In other~words, in theUil1-.··· 

guage~of neither 'statute ha$ Congress,:indicated that·the, civil 


. service prpVision. reflects. anything.more .thana, congressional ". 
deCisio~:that' fe'deralfirefightersmust. retire,<. asa genei:-al 
matter,.at-the~ age of 55.-, ': . '. .... .,' -: . 

.~: . The hist()ryottheciyil',service provisicm,:however, makes .' 

-'clear £hatthe decisi9n.'tore.tire certail1'fede:r~lemploye~s a:t :' 

, im'early'~ge w~s' not based on BFOQs'Jor .the covered em.:. 


. 9'Recently, legislatiOl:do'l)xempt, state and local. firefi~ht'ers and law ' 

enforcement officers from the ADEAhas been introduced in both the Sen~ 


.. ate arid the'Houseof Repr~serita:tives..See S. 698,99thCong., Ist'Ses's:' . 

'(introduced March 20, 1985); R R.1435, 99th Cong.;'lst Sess: .(introduced 

March 6 1985). '.' • ~ • "
p . ' .' . , . 
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:. ~ , JOHNSON v. MAYOR;&' CITY~COUNCIL'OF BALTIMORE ,365" OCTOBER TERM, HiM . ~~ '" . - , .-. . .... 364, '" .' . . :

,; 
'~Qpinion of ' the Court', -,' 472 U. S.' "':. '353, ' 'Qpinion, ofthe Co~rt' , 

.. -. , '. 
"pl()yment.-' ·,r.ltishist~rY'~'em~n~tra~~s;i~~,tead that Gongress , , ,youn~i. vigorol1s, 'a~d,: effective' law, eiUorceinent 'aJl~',pr~~ " 
, has acted to deal with the.idI()sJrylCratIcproblems o(federal ' fightIng workforces.' H., R. Rep; No. 93....:463, p. 2,(1973).
- employees in;the fede~al civil servi,ce.The Fed.eral Goy:ern-: ' , The ,.a~en~ment als9 was,desi~ed to rerlac~' 'the existtng " 

, , " ment fuosdntr6ducedear1y retirement Jor certain employees, , prOYISI?n,.which w,ashaving,an'adverse imi~act on the, quality , , . 
'in .1947witli' passage o{legisl~tionperinittirjg ~nv,estig~t~ry , ,'~ ?folder {ederal employees, because' "triost of~hose who retire 

'personneiof the Federal Bi:l1:eauof Inv~stigation 'to retire aL· . ", In thei~early iU"tiesare'themore alert ,and~ggiessive'em
'age 50 ~t anenhanced.annuity... Act of ~l.dy 1l,:19~7, ch: 219,' ,1ployees .-w~o .have fo~nd desira~le jobs 'outside, of 'Govern

'61 Stat. 307: ,Congress in 194?5extended thIS, program tOi>: ment,", 'td:; at 3.;' in,c()l~trast, :the,newermandatory ,scheme, ' 
,anyone"whose duties 'for atleast20' yearswerep1:'it:gari,ly the '.c ';; .'" . would' enable: management to: "retire, 'wjtho\l( stigrria.;one:· . 
, investigation', apprehension~~ or detention of I?erso~s . sus-'.", ",whQ. suffers a loss,~f proficiency;"'Retirement for, Certain 

': , ,pect~d or convicted of federal' ~riminall~w violatlons~ se~ Act, . . ,Hazardous Duty Perso~~l: Hearing on H. R;,6078 and H. R., 
, "of July 2, 1~':l8;·ch. ~OT,,62 ,Stat. 1221..; In1972, thIS yolun- ::, 9281.befo:e the Subco!TImlttee o~COinpensatIon and Ef9ploy-' c 

,_' tary,retirement provision., was further extel1de~ to federal,' ". '" l11~~t: Ben:fit~of ~h~· Se~ate ,Comlllittee 'on'Post, Office and 

'firefighters. ":See Act of AQg. ,14, 1972~, Pub.' L>~~-382, 8,6. '. , , - -.:, ClvIl"Servlce, :,93q ,Cong; , '2d Sess.", 134. (1974) (testimony of 

Stat. 539., ,',.,' " '/, : ."', " ',; . " ":Rep.Brasco, sponsor. ofHouse bill),"', . " ',.' 


, Th~ provision, as initially passed ,was intended o~ly to;give ,,:: ..Congr~ss' iindoubt~dly' s~ughtin·. signi,ficant. pait to.ma!n:~, 

certai'n employ.ees theoptiop ,to 'retire' ~early; " It~as de-" ' tam a youthful work force and took; steps ~hrough thedviL' , 


I signed in part as ~n "~ddedstimulu~ t~ ~oral:)~ th~:~ederal ' , ' ,'servi~e. retir~meht Pfov.ision~ t(i'~ake ~,a~ly reti!elll:en;t both, ~ 

',Bureau of InyestIgatIOn ... [to]stablhze theserv1c,e: ~f ~he attractIve and ~nancIall:y rewardIng. Howeve~r, ,neIther the 

Federal'Bureau~of Investigation intoa.Caieer ~~rVICe. .'. ~,. ' language, of the'1~74 amendment nor' its: 'legislative history. 


, [~r;d to] act, 3,san incentive~o investigative personnel of ,the." ,'offers an,yindicatioj} ':Vhy Congress wanted', to tl1~inta:in the' 

, \ [F:BI] to remain in the 'federar'~erv!ce 'until a reas9nable':" ' ': ; image of a' "yoUJlg m~n's ,seryi(!e,",or whY'Congress thought 


'<, i'etirementageis reach,ed," :,S,'Rep:,No. 7618?thCong.,-1st, . tha~,55 was,:th~ prop~r,;cutoff ,age" or.whethe;r:: Congress "'f" ' 

, '~Sess."J-2 (1947),:, In, additiori,as then, AttorneyGen~ral , c " b~!leved ,that older employees in fact could >not meet, ,the ,c 

'.r9m h.,¢lar~,explain~d;theDepartinent of.Jil~ti~e so~ght.~o:" ',: ,,?emands of t~ese ~ccl:1pations,.,':'lndeed';'Qo~greSSrtlen who" " 
: 'maintain'the Fin"~s a 'young man's' ~e.rvlce'/" .. ~e add"ed,.; "'., opposed .t4ebillvOlced their col1cern, f()~ th~~'sbigling'out of, 

.. that "ineri'in their 6Q'sand 70's,for<:eti to re~ain In t~e serv- ' " one "group', of:e~:ployeesfor preferehtial,treatl11ent thro~gh ~,' 
, ,:',ice' faced with the 'rigors oLarduou~ service de!l1l:\nde~ of , enhanced ann,U1tIes and, earlY:retir~ment, ana ,did' not ',eve'n ,: 
; ,.' sp~ciaf agep;ts and ,:otl1ers, [shouid not?e) forced to,s~arry,on , ,,' ac!ci0wleQge, th.at:the'exigenci~s 6fthejob "mig~thave any-

for lack of an }i<tequat~ retirement plan to fit the needs of the, : ' ,t!ring to ~o' W;1t~ Congress" :willingnef)s_to accord ,special 

, FBI,service." ',Iq,." at 2;' , ,,' "',, ,," - ,,',' ,. ,'), trea.tment to agroup of employ~es.H. R. -Rep: No. 93....463i· 


", " "In; 1974, Congress' arrtendeci,the. st~tute to provid.e that: , , "supra,at 29·: Moreo~er, the~llowa.J?ce that'fh,-efighters who' 

the.se'sanie'federal ~mployees must ret1r~ at ag~ 5.5 If-they. , ""had~ot yet sery~d~for ~O, years could retri~iq in',thei:r: jobs~' 


" hadconipl~ted' 20, years of:. servic~,and It'pro~lded' a!1 en'", , .~~ee ~d:, at, 6, along with other 'e?CceptiOllS to,the general 

hiuiced annuity., As With'the voluntary,retirem~nt sch~me, "" ~eof r~tIrell1ent, 'c.asts serious' dou~~:on 'any 'argument, 


"one'goal'of the~974 amend1l1ent,wa~ tomaintru,n"r~latlvely ; that Congress. iIi fa~t: beli~ved, that ~i~her ·t~e'employ~e,or' 

~ 

-, 
"{ . 

" ,., :,. -... ' 
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the public would be:jeoparoized'by the, employment ofolder 
'firenghters. - , , '.' . " ' .' ,',. 
,~' ,The ;absence' of 'any indication that 'COrigr~ss estab~ish~d , 
'the age liIpit based ori the demands of the occupation ,raises, 

, ',the ,possibility,that'the federal rule is merely/Ian example, o~ 
, , " the,. sort of, age' s~ereot~ing wjthout factual basis' that was' . 

one ·of theprimarytargets'6ftne reforms.of the ADE'A, " , ' 
,,'Brief for Petitioner in. NO~'84"':710~p. 38, and surely belies 
" (anYA~()nteritiQn that the ag~ limit is based', on actualoccupa

. ti<mal qualificat1oris~ . Without knoWing whether' Congress' " 
,'; . ',passed, thEtstatutebased,'on' factmll'supporti-:Jegislativ~ "bal~,' 

, an:~ingo{competing policy concerns, or stereotypical.as!?ump~ . 
'tions; we sImply, have no way'to~E!~ipher whether'it is',~on- ':. 

, ; sistent with .th~ :policies underlying the ADEA. 1~" : " :', 

:, ,Congress' treattrient .'oEthe civi~ 'servjcl3 provision :wnen 
, it. 'extended :the ·'.i\DEA to federal' e,mployee~ in 1978 -,con:" ' 

clusively demonstr~tes that'the 'retirement statute \does not 
, . ~ !", -: 

, • IO Congress; of course, may ex~mpt federal employees 'from :application 
, of the ADEA and,othet:Wise treat;federal ~mployees'; whose employment 

, reb~tioris it"may directly supervise; differentlyf~omthose_of other employ': 
,ers,se~, e. ~., '2,6, '((So C.§3300(c)(6) (tl.pemp'loyment co~~hsation 'not , 
applic~biet~federal einployees);29:U.)LC. § 152(2) (exempting federal' 

, employees (rom labor'relations legh,,!hltion); inaeed it'h,as done so elsewhere-, 
,in th,e ADEA. ' While Congress at first exempted federal employees from 
; the' reach', of the, Act, it now' appliesceven IIl()re protective' rul~s to older 

", , federal, employees than it,impo~esonother, employers. See '29,lJ. S. 'C. 
,} §§ 631(a), 63i(b) ~federal employe~sgl;"!riefallycannotbe forced to retir~ at 
"any age, while' similarly situated n~nfederalemploye~s.mayb,e forc~d to 
" retire at age 70). Itmight be 'thatcongressiomil. findings leading·tq the 


" ~co~clusionJh;J.tage is'a' BFOQfQr a.certainfederal occupation w6uldb~ of 

, reieyance to a: judiCial inquiryinto, age as a BFOQ' for 'other~ employers, 


. : even absent express, congre,ssiona\ qirection on tliis point. See i7ifra.. 
., 
'But 'this relevance derivesfrorn a recognition that Congress migHt already' 
have engaged in the, satjle inquiry that a 'di!)trict court must make, and 

_. a district coUrt'-might 'find' congre'ssionallygathered' evidenc.eusefuLand 
. 'congressional factfinding' ,persua,sive. Contrary. to tliesuggestion of the: 
'Court ofAppeals, 731 F;,2d 209, 2~2.::.213(CA4 1984), Congre'ssis not al- . 
,ways reqilired to'treat fe~eraland:nonfed~ral emproyee~ in ,the saine way.,. 

. ~.. .. . 

<t , , 
-' 

,.. '" 
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',- represent a,.congressionaJ (lE~temiination'that' ag~, is an occu:": 
, pational qualification for: federarf1refighters. ,The decision 
,to retairfmandatory retirement provisions. for cert~in feder,al '~, 
, employees resulted not from afinding that tp.eprovisions m~t 
, the standards of t:heADEA, but rather, from an agreement to, 
. provide to the congressiorial' CQminitt~es with jurisdi~tion,' 
,over, theretirenientprograms at issue the opportunity to 

"1:' review: (hose proYisi?f.1s. '~nst.ead ofdelayipg passag~, of ' 
,the ADEA while those, Committees studieo the' mandatory' 

, >retirement,provisiomdfilig,ht'of t~e pnoposed AD~A, Cop~ 
, 'gressdecjded to preserye, the ,status qud, withresp.ect'JQth(;l 
'retirernent program, ' pending' fllrther 'study.' , rhisexpress ' 

. i;'purp9se 'definitively;' rule~outany conclusion, that Congress" 
approved: the' retirenient programs in lightofJhe ADEA. 
, .As first reported:'out ofCommittee .in 1977;:· the:W7~_ 

"Ani"endments to tile ADEA reJI1()v~d '!U, age: limitation~on, ' 
'federal employment, "notwiths,t(lndingariy other prdvisio'n.s ;', '; 
of Feder..al law ,relatirfj) ...t'Omandatory r;etirement:require~ ,: , 

/-',', f ,mep,ts:.. '.. " ~ .. R ,:5383, 95th' Cong.'; lstSe~s.; .5' (.1977); , 
'r" begfslative History 396'. ReprE~sentativeNix, Chairman o~ 
': ,~the'House Post· Office 'and' Civil Service Committee, -there: ' 

;', after expres~ed concern th~t the "broad generallangp.age'~ oL 
" the, proposed, bill' would, repeal 'various' statutory provisions 

-within tne primaryjurisdi<;,tiOri .Qfhis Committee. ' '. See'123 
... , , ,'C6Iig.'~ec.,29003"':'29004 (19'77) (letter to Rep'. Perkins,'Cnair;', 

m~m'oftheHotise Committeee'.on Education and Labor);,Leg
i~';lative'HistorY,400':401. 'He suggested that hiscolfeagries' 

,desire to' ~xpedite consjderation, of the" bill- could~be~ accom
rrlodated'through an amenqmellt el,iminathig ,prov:is~ons of 
,concern to hisConimittee. IbId. Tliis~proposal met ,with'ap-:, 
proV'al;"seeibid., arid , accordingly" Representative Spellman 
'offered ailarnendinent; on behalf of the House 'Post Office arid 
,civil Ser~i~e Committee;, 'to retain the mEildatory :retirement ' 

": provisions ~applicable tpcertain f:"lpe~iD.c"-federaloccupations,' , 
inchidingJaw enforce-mentoffidals'and firefighters:Se~ 123: 
.omg; Rec. 2~()02 (i977Hstatemerit 'of Rep~' Hawkins); Legis,:' 

\ "'-' . .

' .. ( 
~ 

,
" ':t 

" - , 

http:Committeee'.on
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Jathie History 399., :. '.In ~so,doing, 'Representative,; Spellman' ,," In sum; almost four d~cades of legis'tative history establish 
stated: ',.:. ~":,: ,.... " ..:.'" , ,', '--'' ~~.. , . '. . that Congfes~ a~.no: t!me has. iridicate~Jhat the fe,deral retfr~,", 

··ment' age for federal firefighters is bas.ed·, on a determination "1 haSteri to point out that this amendment does not . that ~ge,55is' a~ BFOQ Within the meaning of theADEA...· iridicate oppo~ition- per:se, [sic] 'to elimInation ofniallda-' " Congress adopted what-mtghtweli have peen ari arbitrarily,' , ' 'torY ,retirement 'for air, traffic controllers;' fIrefighters, ..·· - .' 
: , 'designated retirementC'-age in an~ranotconcerned with the'. 

, and. other. sp~Cific oc~upatio11:s.· -	 . , pe~asiv~ di~crimihati~n:agains.t the elderlyth,ateventually ~ .: "Howeyer:, sillce most ()f these mandatory retirement 
, ' gave. rise tO~he ,~DEA:'.' ThEll:eafter, alt~ougl:t Congres~ ,',pr()visiQns are :part.()f ,the liberaliZed ret.i.rement pro

.. , retainedrnandat.orY liriritat~ons. in 1978;- ~hile questioriirig' 
-!' , grams, .0!1r.~ommittee belie'ves >that I!!uch. provisions, 

whether they continued to make good policy sense; it:did so · 'should' not be repealed:untn-the,h:idividual retirement ,'",' 
,for the sake' of. expediency. ruone.· '. tOn: considering the 'lan- ~. ' · programs have, been ,reeJC:amined'.:" . 123 ,'Cong:, . Rec .. 

-
l' 
... ,'guage and .histoiyof the civil , service: provision, We' find !t': 3Q956 q977); Leg1slatiye Hist6ry'415. 	 . 'qUite possiple, that factors other than c~mclusivedetermi7' 

Similarly, 'Rep~es(mta:tiv~ Pepper,- ~rsponso~ of the:--1978 ,. ':pations ofoccupatic)})al qualifications might.origirially, haVEr 
'Amendments'made clear:' .:" '. '. ' ,- ',' . 

w~' ~ , ' •• " ~'w~ ", /' ,' ••~••• .(... .' .;, ".' 

," . "F'orthere,cor,d, Mr .. qhairrilan,· 1 should state what. ,; 	 .i mimt Officers' and Firefigh.t~rs: Hearings' b~fo~eJJle Subcoinmit~e on 
-', , Compensation' and, Employee' Benefits. of=the Hous;J, ,Committee on Post'inightappear, 'to be opvi(JUs: That v.:e 'in the~House, ip 

"Officeand CivilServ,ice, 95th'CoJjg;,: 1st: Sess;'~(197j);Hearings on'H.R." debating and pas!3ing t}1is amendment; at;emaking no ':'., ·,.7945.before thEf SupcommltteepnCompensation and ,Einpl9y~e Ben¢fitsof, • 
, . judgm'eilt whatever .on)he. desirability of ret~ning,the th~' House Committee'ori Post.Office and,.Civil Service, 95tli;Cong., 1st 

. ages 'now 'established 'bithe "various statutes' ~ffe~ted, Sess, '(977)., ~ The SubCommittee also !!onsidered areport of the General' 
fQJ:' force<;l retirement. That judgmerit, 1 am sure, will , AceountingOffice,:which 'found that "[r Jetirerrlentpqiici~s that disregard 

, . difference ~n physical .~~ilities . and productive'capaci~yare 'costly, and be rendered when the' committees involved bring subse
:wasteful.", . Report to. the Hotlse Committee on Post Office and Civil Serv~'quent legislation to the floor.'" "Ibid.. : ' ;,,' 

. "" ," .~. , ~ ice by' the Comptroller General-ofthe United State's: Speciiil Retirement ;. 
. And again, Represent~tive Hawkins,' Ch~irm~Il ()fth~·Sulr~" Policy': for Federal Law Enforcement and Firefighter Personnel Needs 

Reevaluation)O (1971);' The .SubCommit~eetookno acti<;>n to change the,. commlttee onEmpJ9Yment Opportunities of the Hou,se-Com-': " mandatory :rules. . ,.,,.! ", ' ~,
.inittee,~onEducation and Lahor,'stated that "[t]he .sole 

\. , More'recently, Congress has' again been confronted with a Report sug
purp~~e of this agreement is to, affo1-d the," committees' the' t, . gesting' that mandatory, age limits for law enforcement persoimel are 
opportunity to, review these,statutes.", Ibid. The,manda;"',' 

," '-uimec'essary and wasteful. 'The Report, published Jiy theH,ou~e S~lect ' 
, tory retirement provisions'w~fe; accordingly, retained. when '. Coinmittee on- Aging, ,states that "it' is' impossible to Jus~ify mandatory' 

· retirement or maximum,hiring age' policies based on argUm~nts of public . '!J:le 1978' Amen<lm~nis: were.e'nacted; 'See. Pub. L. 95.,..256~ ,;,:, 
· safety:o~job-ielated performance." Chairman, }Jouse SelectCommittee , §5(c), 92 Stat: 191;' s~e !llso H: ,R, Conf. ~ReR: N0.9.5-950, .,' "on Aging,.The Myths anq Realities ,of Age L,imitsJor LawF;:nforcement ' 

.', ;.;. pp.' 1O~11.(197$);'LegislatIve History 521...,522. 11 , ". '," ,., • ' arid Firefighting Perso,nnel; 98th.Cong., 2!l Sess." IV (Comm. Print 1984). ' 

· Legislation a,Iso has been'il1tro~u<:ed in the House toeliminate mandat9ry. _ 


, II Thereaf~er, R.eRr~sentativ~ Spellnian's,SubCom~lttee held.hearings on : ,retirement for. all-federal employees not cWT{mtlycoVered.~by the, ADEA, ". , 


~ .J:." 

~,the retireJpent', provisimls of 5' U <So C. § 8335(b) and~heardtesttmony on 	 including firefighters. H. R171O, ,99th' Cong., 1st Sess.(introdticed . -... ': 
March 25, 1985);- ,. " . . . ' .the mandatory provision. Special Retirement' Policies ,for'Lil'\" Enforce- .. "" 	 . ... ',~ 

, \ 	 >, 

. j 
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',:led 'io,passage ~tthis,feg¢rai rule, '~nd' ~hat the reason ~or · 
i,ts retentionafter 1978 further undercuts any ~rgument that 
Co~gress: has determined, tha1~age' is' a', BFO~for:Jederal 

. ·,.,firefighter.s.~, . , ' .... ", ',' 
,,' . ,,' In 'the .' absehc,e ,oian indicatiori" thit· Congress' in 'f~ct 

" , 

grounded the'age ,Hoot on occupational qualifications, we will .. 
;;: not presume .that' it 'did, so, ,intefld. "', The ,myriad, political 

purposes for, :w.hich 'Congress might 'pr9perly, make decisions ' 
_affecting-federal employees; : arid that body's >u!1contested' 
authority' to ,ex~mpt federal employees', from the' require., 

~ ,'rnents of federal:regulatory; statutes,: simply do not permit . 
the' conclusion dlat Congr~ss ;passedor retained' this retire,-' , 

" 'ment proyi~ion bec;:luse it reflects BFOQs.12 .. We therefore 
> conclude thatthis civilservic~'provision does--not'articulate , 

a BFOQ:, for firefighters(.tJ'uit ,its-presence' in. the tJ~ited, ' 
, ' States .code"is"not relevant to the question 'oLa BFOQ for 

firefighters, and that it would be eITpr for a court, faced,with 
I -. ... ~. " ,-" ~~ 

.achallenge,urrder the ADEA tp arrage limit for firefighters, . 
to give anY,:weight,' niu~h less' 'conclusive' weight; .:to the· fed
eral ret,iremEmt provision. " '. ,.. '. ,; , . 

, ' . , B: 
.) ~ 

.Were ,there: evidence 'th~t Congress 'iri.fact'determined 
-;. . that a class~of fed~ral employees must retite"early based on, 

, , the'same considerations that 'suppott'a '-fj.nding' oCa,B~OQ 
. unoer th~ Act, the situation: : might .differ: . Of course; if 
: . Congr~ss . expr,essly extend~d' the 'BF,OQ 'to, nonfederal' oc

"., . 

'. 

I~ N~~, do we ha~e any-re~son, to :beliEive that,~heri the city i~posed its 
mandatory retirement scheme in1962, it was relyingon'a congressiomil' 
determinatiori of any kind. The history of the civil service' provision llP to 
th!lUime reveals no corigressiimaYfiric!iIlg of aft occupational qualification; , . 
and in fact in 1962 the. congrl;!ssional schemeremainedcorripJetely voluno . 

tary.. It w.as·not imtil1974£ha't Congre~seven~rendered early retir¢ment 
·fl1andatory. lndeed, tbe city pointed o~t totheCoilrt ofAppe~s 'that it 
instit4ted its mimdatory',retirement'pllllil '!more than'a decade:,before~the 

.. federafgovernmentdid)ikewise,". -AilswercofAppellant City. to P~tition 
ifor Rehearing ,with, Suggestion forI!~hearirfg en~Banc,jn No. 81-1~65 
-.(CA4),.pp. 9":'iO. ',< ," ~ 
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-c~pati()n~,_ thatdetermin,ation would 'be disPQsitiv~~ ,B~t if' 

-it,did nof"th~ federaLexemption neverth~less ,might be rele., 


":vant to a:~ appropriate:errtployer when<:~!~idingwhether, to 

-'. -impose '~ rria!1datory retir~ment ag~",~d' ~<? a district ,~oll.rt 

. !'erigagediri reviewing ane~ployer'sJ~F.OQ defense.'rheev- . 

';:~ idence 'Congress'has, considered,. and the concl\lsionsit-has,' 
, drawntherefrom,rnight be'admissi,ble as evidelJ.c'e)n Judicial, 
· 'proce~diIig~ todet~imine tl}e existence of aBFOQfor 'non,:" 
· federal employees. The 'extent to which:t:4ese factors ~re 
"probative would" of course/-vary rleptimdingat least'onlhe " 
congrUity between :the federal and nonfed.e,raloccupations at,' '~ 
Issue, Ind~ed,the need to consider the actual tasks of 'the 

. nollfederal employees' and. the ~irc~msta;nces.of erriployment,:' . 
in 'order todeterrnine tp~ ,extent,to 'Yhichc~ngre&$ionalcon-" 
,clusions about: federal employees in fact-arerelevanf,' would ',' , 
preclude th~ kind' of wholesale reliance'on:the federal rule, . 

. -that the city'suggests. ~. See, supra, at 362-363. ' -~ecau~e in: 
,: ~his case the evidence supports, no such fintling:,ofcongres': 

,siona,F.intent to', establish a ,BFOQ, however, wedecli~e. to _ ' , 
· speculate'on . the':martrier in, which a- different "federal. rule . 

might affect nonfederale:r;nployriient~ , . . 

" 

/" 

111.:' 

,c We'acco'rdingly r~v~~e tile, Court' Of -~ppeals'holding. t}1at' : 
the federal retirement'provisionat iss-qe;h:! this case prov.ides . 
an absolute, defense in an ADEA action. ~'-We,remand tothe 

'. ,Courto{ Appeal$ for.fu~her-proc~edinis,con~istent ~th :this' 
opinion., - , .' " . ' 

_. ': . , : :'1t is so ordered> 

"": l :~ 

" . 

... " 

" 

l', \. 

http:ane~ployer'sJ~F.OQ
http:CA4),.pp
http:BFOQs.12


" ' 

"
( ,.', _.•... , .. 

<,: " 400~_" OC'TOBER 'rERM,1984 
" 

WESTERN'AlR LINES,INC;' v. CRISWELI:;", ,401. , . ". . -.~ " 
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WESTERNAIR,L.. INES, INC.,v. CiUS~fELP ~TAL;;I,'" , ' .' 1. The APEA's restrictive language, itslegislative'history, and the 
.', . - . ." 1 consist~nUnterpretation oUhe, administrative agencies ,chargea with 

• .'ilf • ..", ' . d ':. enforCing the statute establish that the ;BFOQ'exceptionwaS meant·CERTIORARI TO THE UNITED STATES COURT,OF ,APPEALS FOR i, 

':",who are'memberso(tlie cockpitcrew.sof petiti9ners' rurcraffbutdo ,J" ,8ubstantiailyalf persons ovet'the age 'qualification would be 'unable to ' 0-- ' 

,c ',not operate, flight controls 'unless' both the pilot and the copilot become ,peiform saf~ly the duties o(thejob, or (Ii) thatit is fiiglily)rripracticar to" " 
fucapacitated, ,retire' at age 60. 'A Federal' A:vi~j;ioil,Administra!ion ," , deal With the older employees on an individualize:'! basis. , Pp. 412..:.4i7·. 
regulation' prohibits any, person from serving as'a pilot or copilot-after .: ,3; The jury' herejvas prop~rly i~sttucted, 0", the 'elements of the 

, reaching his 60th birthliay. 'Ce~iri'of the respOl';dEmt~: who include ',1, BFOQ'defeniile under. the abOve standard,,;--and the instt:Uctions were 
fligfit ,engineerS f.Qrced to retire 'at age OO~and pilotswho,up,onr~ach- ',' suffi.cie~tly. prptective of public safety. 'Pp. 417-423.' -. " , ' 

, ing 60, 'were denied reassignment as flight ei!gineers, ,brought !Suit il) 1 " (a) Petitioner's contention that the jurY should have been instructed 
,Federai Di$trict Court 'against petitioner, contenliing that theage-60 to'~defer to petitionefsselection of jot>: qualifica~ioris'for flight engineers 
retirement requiremenffor.fligh.t engineers ~i6Iated;the ADEA. "Peti~ "'thlltarereasonablein.lightof the'safety risks;' is ~t Odds with Congress' ' 
tJoner~defencled, in part, ,on thE!'theory that ~he requirement is a BFOQ ' ,. deCis,ion; irnidopting the ADEA, to subjec(sucn 'qecisions to, a tesfof .'" ':':" :.

/ ""reasQnably neeessart'to 'the safe operation' of the airline:, The:phySio.':' . <: objective justification in a cotn1 of law~ The BFOQ standard ad9P~,ed inI • 

, logicalang PSYCllological' capabiliti~s ofpersons overage 60, and the abil : the statute is one,of"iElaSonable necessity;", not'1'eaSonableriess.; The 
ity to detect;disease'ora precipitous decline in §uch capabilities 011 the: ... - pllbli~ interest in safety is adequately reflected in instructions that track ' , 0 

'basis of indiVidual medicai exainhlations, were the"subject of' conflict· 
~ 

, ,;, the statute'slangtiage. Pp.":'41S:"420., . ,"." ,,' '" " 
\;,',-;ing expert 't~stimony presepted by, thep~ies. ',The' jurY instructi~l,ls (b) Theinstructions were nQt defective for,failingtoinforril the jurY 

,"included statements that 'the '~BFQQ' defense is available: pnlyif it is that ail ,airline must conduct its operatiohs "with the highest 'possible 
'reasonably nj:lcessary, to the nC!~at operli~ion 9~ essence ~of[petitioner' s] degree"of safety;" : -YieWingtj1e, record as a whole, 'the jury's attention ' 
,business"; "th,e<essence, of [petitioner's] business is',the safe trans~, -,. , wa!l ad,e"quatelyJocused on t~e importance of ~fe~yto the operation'of , 

" , " , ," • < ' ' ,portation of [its] passengers,,;',arid, petitfoner co~ld establish a BFOQ: petitiMer's 'business.," Pp;, 420~421. ,,' , '" _ ' 
b{proVing,both>th;it "it was hig)llyimpractical for [petitioned to deal' "(c)Th~re is no medtto.petitioner's contention that thejury should 
With' each [flight engineer] oyer' age 60 on an in!Iividualized basis to ' , have, been, instructed under" the stand~d that the ADEA!>nly .requiies', 
detei"lIline his,particuhir,ability to performllis job Sarely",and,thatsol!le, ," ',that th~ eI!lploye1.' establ1sh"a rationalbl;lSi~ in' fact" for belie'\iing that' , 

, flightengine:ers"~ver'age'60 possess traits of a ppysiological, psycho· "., 

identificatiQl1-of those' persons lacking suitable 'qualifications cannot be, ' 
" logi_c~l or other nature 'Which,preelud,e safe imd"efficient job performance , made on' an indiVi.,Iualized basis. Such standard conveys a meaning that 

-c' that camiot be ascertaIned by 'means 'other :than kr!owing their age.", is' sign.iflcantly : diffeiimt from' that'cOllveyed by the,' statutory -phrase " 
The District' CouiiElntered judgml;lnt basedon,..the 'jury's verdict, for' , "reasonably ne~e~sary;" and is,inconsistent'With Jh,e preferen!;!e for, in

, the' plaintiffs, arid the Court, M:AppeaIs afflrnu~d, rejecting petitioner's dividu111 evalllationexpre;:ised in the language :1rid .legislative history 'of, 
"co~tention that ,the BF'OQ instrUctionwasinsufficieniIy~e{erential to ,", the AQEA. ,Nor can sl,lch standard be Justified on,the ground that ;in 

,,' petitioner's legitimate concern'for the s~ety onts passengers.' employer :must be' allowed to re!lolve the controversy in ii c~nser\rative ' 

" THE NINTH CIRCUIT ' \ ' , 

",~,~o. sa--I545., ,Argued January 14; 1985:-DecidedJune 1'7, H!85, 

, ~e-~ge' Discrimination in' EJl1pl~ymerit 'A~~~ of, i~7'(ADEA)' ~en~~allY 
"prohibits mandat~ry, retirement b~fore age ,70, but § 4(6(1) of the, Act 
" pro~des an exception "~here age, is' a ,l:)(jn~ Qde occripatio,nalqtialificatiori, 

[BFOQ] reasonably necessary t9,the, normal operation of the particular 
; busines~.": :Petitioner airlirie companyreqwres tllf.\tltsflightengineers, 

to be'an -ex~r.emely ri3.rrowe:Xc~ption to the general prohibiJion: of age 
:--.'" , ,,' discriminationcontaifle9. hI the ADEA' ,Pp., 409,...412. , ,'\ , :,' , ' 

, 2., The relevant considerations .for resolving a 'BFOQ deferise to, ~' ',_ 
,age~bas(;!d ,q~alificati6n'puiportedly jristi(ied by 'safety" interestS 'are, 

whether the job qualification i~ f~reasonably' necessal-y"t9 ,the overriding , ': 
,interest in ,public ~afety; ,and whether theempl6yer' is:compelledto rely" 
onage as .!iproxy fOi:1hesruety.::relatedjob qualificatioh,validated in th~ 
flrSUnquITy. 'The latter showing may, be made' by the employer's estab~ 
lishing, either, (a) 'that 'it~had reasonable cause to, believe, that aU or, 

! 

)' '- ~. 

' ~ , 
:,\ ."-;-" 
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mann~r when,quaJifled experts. disagree as to whether persons over. Ii, 
certain age can te/dealt with·.on an iridiyidual barsis. Sp:chargumimt 

:'inco,rrectlyassume,s that all expert opinion,' is entitled tcj.equalwejght, , 
. and virtually. ignores the .f1,lllcilon of the trier of fact in evaluating 

, conflicting testimony, Pp:421':"423. ' .~' -,,' , 
- ~. . 

. 'J09'F,2d. 544; affirmed. 

STEVENS,. J". delivered the opini6!l of the Court;, in whichaH other 
Members joined" ex:cept POWELL, J., wh~ took no part in the deCision .of -" 

·the case.: " , ,,' .. '.' ';.,'. .'<_.' ." 

. GordoiiDean Boo'~h, Jr.; argUed the cau'se for'petitioner. 
. / . With him on thebri~fs were: William H.' Boice, 'Joseph W.

/Dom:andWrn,.'·Joh.n Kimnedy·.? . ',' . . ," : 
Raymorul, C:' Fay argued the 'cause for respondentS: . With 

'... him qn:th,e btiefwer~ Alan M,. Serw~r,afid Su~anp: Gqlaru('· 
· Deputy:SoliCitc/r' (Ieneral', Wallace "argued;: tJIe cause fore 

. the U niteq,Stliteset ~L as ~amic,icuriae urging affirmance .. ' 
:·..With·· him 011 the, brief we~e Solicitor G¢neriH ',Lee, Harriet: 
S. Shapjro, John'fl,lI J. B.utler,and Pfdlip B. Sklover:*" : 

'- \ ••,.. 	 ~.:." , ••• ~ - ~: " ,>. ':. • -' •~ 

·,. JUSTICE STEVENS del~vered the.opiriioll '~f the dpurt. 
, .Th~petitioner,.'Western :'\ir"Lines,'Inc~, requires that. its 

/ . flight. engineers retire at' ag~ 60. Although the Age 'Di~-

-', i 
" ~ .'~!' 

WESTERN AIR LINES, INC. v. (::lUSWE;L;L :'~ 403 . 
- .... '.- . : 

/ , , 

400 '. 	 "qpiniono(tne Court, . '. 

.. §§ 621-::-634, generally' prohibits Jmind~tory retirement be:. 
':'fore :ag~ 70, the act. prciviqes anexceptiotr"where agEds'a '.' 

"i . bona fid~occupatlomi~ qualificat~on' [BFOQ]reasonabl:y:~~(!': ..1 
t 	 essary to th~ Jionmil operation of the ,particular business!'I 

A jury .concluded thatWesfern)'mandatory retirement,rule 
.did:not.qualify as.a BFOQ even:though it,piitp()rtedlywas~ 

,aqopted .for safety reasons': Thequ~sti()rhel'~'ls whether. 
..'. the jury Was .properly in~tructed:On the elemenfs ,oJ the, 

BFOQdefen'se:2: ,. ' " , 
. . . 	 ' .... 

. T_ 

)nits:C9mmercial airli~e ,operations; Western operates" 
a ,variety ,of a.i,rcraft; including the Boeing 727 and the" 

.' Mc:QonJ;lell.;J,)ouglas Dc-'io... ·Th:ese ·aircraft require threCe 
crew memb~rs in: the, cockpit; . a ~capbiin, -a first officer, and. 
a fiigi:it engineer.' , "Th~'captairi'is the pilot and controls_,the' 
aircraft:.·· He, is. responsible for all phases' of its operation: 

,':-'The~first officer' il3 the. ~opilot'and : assists the' captain. :. The 
, :'flight engineer' ,usuallYrnortltors a ~ide,:facing instrument, , 

panel. -: ..Redoes .'riot<operate, the:flight ~9ritrols unless ;the..... 
'" i--capt~inand the first o'fficer :be.come' incapacitated.~' /: Trans' 

. World Airlines~I~. v:'Tlj,ursto'!i, 46~:r:U:' s: 111;.1l4,(1985)~·:' , 
, 

"-~' 

:_criiniri~tion in .Emp19Yment Act.,of 1967 (ADEA),29U; R'C. ','. . 	 ' .' - --' . 1 Section 4(0(1) of tile ADEA pro~ides: 

'-*Briefs' of amiCi:curi~e urging reversaI were filed for' th~ Air" Line 
Pilots Associ~hon,.Inte:nlationaI, QY Michael E.,Abramand Jay P.·LeVy-
Warren; for A.mericanAirlines, Inc.,byRichardA. Malah'owski;for'Delfu 
AirLines, Inc;; by James W. Callison, Robert S..'J[arkey, arid Thomas j, " 

. .Kassin;for the Equal'EmplOymeJi.t Advisory C9uncil by Robertg"..~jl-"/ 
. , liams" Dguglas S. McDowell,. and T,hamas R, Bagby; for. Pan A.rrieric~ri : 
"WorIdAiIways, Inc., byRobertS. Venning; anciforTrans Worh:{Airlines,. 
.,Inc"by,H(mryJ."Oechler, Jr., Donald I, St~uber"and Petir N. Hillman, 

, . 'Briefs of 'amici curiae 'urging affirmance were filed for the American' . 
."Asj)Ociation of Retir~d' Pei'sonsby AljredMiller'and Harry P:'Cohe:ri; 

for the American Civil Liberties Union 'etaL by Susan peller Ro?s;,and 
· for ,the·Fiight Engineers :International Association, American Airlines 

Chapter, AFL-CIO, ~y,Asher,S~h:Wa~z,and,David Rosen. " , 
, Howard'C. Eglit filed a brieffor,the National Council ordhe Aging, Inc., 
etaI.:as'arf?ici curtcie,~' . . ' '. " 

" 

.-. 

, . "It shall notbeu~lawfuLforan:employer " '. "',' 
~ . ,< "(1) to take allY aetion.otherWiseprohibited ... where agejs abona fide! . .occupatl?nalquali~cation rea,~oriablynecessai-y to the normal ope~ition of, '" 

. ,J' . ' the })artlcular busme~ . , .. 81 Stat. 603,29 U. S. C. § 623(0(1). 

I ",. 2 In Trans World Airlines, 'lnc, v. 'Thurston, 469 U. S.~ 111 (1985),

t' .. ". dedqed earli,er thi's'Term,TWl\ all~wedflighfengineers to continue work

! .~ .ing past age, 60,and allowed' pilots to downbid to flight engineer positions 


, . '1, .' 	 .. provideq that they' were able):6find im' open position .pr.ior to their 60th 
.j ,", . 'birthdays.'.cSee id:,at 115-116: Pilots who were displaced foran,Y-reason' 
:! '. besides theFederal Aviation Administration's'age-60 rule; howev~r, were 
.~ 1 , : permitted 'to ,"bump" less"senior personsoccupying.'flight engipeer posi- . 

; .' _ . tions Withoui '\V'aiting for'Vacancies to'oC!c.tit. We held tliat this transfer : 
'policy discriIl'linated' among 'pil~ts on.the basis ~of age; and. violated the " 
: " . ADEA. ' Since rwA ~id not impose an under-ag~-60 q~alipcation for ~ight

'·r . , , engineers; however, it had no occasion to rely on the same BFOQ theory 

.~ .' presented here byWestern~ '. -- , 

~ ....' ' .' -( ~..-.' 

l 

I 
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.A":'regulatio~ o( the ,Federal ~Aviation/ Adm'ifiis~rati9ilc 

.' (FA~).prohibits .al1Y . person' fr()m serving as '~'pi~ofor first ' 

.officer .on a commerCial flight '''if that pe~son 'has reached his 


, ,-60th birthday.'; '14 CFR§121.383(c)(1985).Tpe)i'AA has, 

,ju~tified the retention of'mandatory retirement for' pilots on 

"the theorythat"inc~paCitailng ;rp.edical events" and "advers~ 

psychological, emotiopal, and.·physicial' changes" Qccur as a" 
"corisequ~nce of aging. "The inability to detect or predict 
with preCision an -individ.uaI's risk of. sudden or };ubtleiIl'-
capacitatiQil,.in the face of known age-relat'e<f risks, 'counsels 

"against'relaXationofthe rule." A9,Fed', Reg; 14695 (1984):' i', 

,8eealso 24 Fed. Reg. '9776, (1959). " .,' , ' . 
. ';At the same time,' the FAA has -refused to establish ,a man:, " 

, ' datory 'retiremeqt ag~j·or. .flight, engineers; '''While a 'flight 
" Jm:gineer, has important duties '}Vhich' cQritributetoihe safe, 

operation, 'of the. ~rplane, ;he. 'or,s1!e . 'may 'not assume,::the' 
-: re'sponsibiliiies of the pilot jn:command~;' "49 Fed: Reg., 

at, 14694: Moreov,er , a\1ailab~El' statistics:,establish that :tlight 
eniineersh~vl?rarely'been acontributipg cause or·factor in, 
Gomm~rciara:ircraf(~'accidents"or "ihcid~nts.'~ Ibid. : ; '. ,,' 
, In 1978,'respondel1ts',Criswen'and, 8tarleywere' captains ' 

1<," _,operatingcDC-1~s;fQrWestern..',Both men celebr.ated their> 
,60th birthdays in July i978. ' U nder'the' collective'-bargaining 

:;' '7 \. agree,ment ~n~effect betwe~n Western and the union; ~o~kpit 
.,', 'crew 'members'could obtain open positions'h' bidding 'in ' 

. . . '., .' . '3" / -. ..;. Y, . • ., . . 
order ~f s~ru?rIty. ~n order, to avoId ~andatory, retIrement . 

. . .' "" - , . . . 
, ..'., ., ., , . ./' :.' " 

_r' 
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under the. fAA's. under-~ge~60 :rulefor· pilots; 'CrisweJI' ~nd '~' 
8tarl~y,applie:a fpr. reassignment as' flight. engin~ers. 'West-, ' 

. erndenie-d'botI! requests, ostensibly.On the ground that both . ..; ~ , .~ 

, employe.es .w,ere·merp.'Qers· of. the company's r~~iremi:mt.p~art. 
. which required all- crew" memberftto retire atage, 60.4 For . 
. the same reasonjrespondeli(Ron, a' career flight' engineer~ 
. was also retired in 1978 after-his'60th bir:thday, . ' 

"Mandatory . retirement proyisi~ns' similar to ,those ,conO;: " 
tabled ip Western'spen~ion pl~:m had previously been, upheld , 

. " under the ADEA., United,AirL,ine8, Inc. v.McMann; 434· 
.. D.:8: 192.(19,77). As.origimiUy enacted in; :1967;' theAci 

,provided an 'exception to'its gEmeral"proscript\6n'of age dis
. crimination ~or any a.ctio,!ls undertaken ,Uto observe the terms 
. ofa:.--: bona fiQeemployee benefit plan such.as a retiremtmt" 
: ,pensjon; orinsurance plan, which is not asubterfuge to evade 
:- the' purposes .of tnisAct.,;:5in April1978,how~ver~ 'Con-. 

'gress amenoed the. statute {o:prohibit'employee benefit plan~ 
.' from requiring the:involuntary"retirement 'of'imy employe~
, :because/·ofage.6 ,. . .'",.", '", ... :: ',"" ..... ..• 

Criswell; ",8tarley, :'ang .Ron· hro!lght., this, 'action' against·. ' 
, .. Western· contendih'g that. the ,unQer;.age~60 'qualification for." .. 
~ -. . . ~- . ' ~ 

", , ,'., . ' .. , ' ' 
'maryjl:ldgffi~nt, bilt ~~e District Court conchidedthat material questions' 

",(if fact.re~ained on ~he.quE:!sti~n .of,wheth·er, ~ge ~as'!1 suhstantial and 


. d~termmatnTefactor,~nthe derual of the ~ownbld~;,' Id:: ~t A8L>. __ , 

4 The Western OffiCl.~ who was responsIble for t!~e .deCISIOn to retll'e the '. 

, plaintiffs conceded that ''the s~le basis" (or thE:! del:ialof the applications of 
'. . '.' . . , ',. <.. ,. 

. (;riswell,Starley, an~ Ron was the same: "the provisiolli'!i the,pimsion plan 
, S While this )awsuit was pt9ceeding to tr:ial,,',Criswell'and Starley also,' c;",regarding retirement at a~e 60.", ,Tr.l~~3. In addition~,h~admitted that 

, purs~ed ,their:reme~iies ~nder the collective-bargaining ·agreement. The .' . h'~ ,had "no.per!?omll-!~no\yledge" of any saf~yrationale fodhEUlnder-age:-. . 
. 'System Wid~Board of Adjustment, over!l dissent,ultimately l,Iledthat ;.. . , 60 ruleJorflight eQiineers, i.¢., at 2059, nor had it played any significant': 

the:'contract' provision that appeared to auth'orize the pilots' :downbidding " role in hisde~isiorito reti~e/th~m. 'See 'id.,' at 61, 2027~2033,2056::-205.7.-' 
was ~nly intended to allow 'senior: pilots, op~rating narrow~body equipment; .-T~e ai~ine seritStarley and Rim·form 'letterS inforinil;lg them ofjts "consid- , 

to bidfO.dit.st ',Offic~r.·or fl!ght,.· e~~ne.er p . airera.ft. '.1' '. 'lic'a~lestatiitory la~t.ha.tsince ::.:... . ?sit~,o~s .onw, I 'de-bOdY . ~ . , ':eredJ.'Udgmelltafte.,r eXii.'miriI.',ng all:of tile ~p.p.

App. to Pet. for Cert. A84,-A90. &mce CrIswell and Starley were already " . ", ' . .you have been a~memb.er ~f.our Pilot rettr~n,tentplan,thatw~ cannot con
serying o!l,wide-body aircraft, the 'provision 'did not apply ,to them: 'The" , . ';. . tinue your employinent~beyoild the normal retiremelltqateof age 60." , 

Board also concluded thatth~ provision would' not' support !il transfer "for: . .'" See App:89, 91...· .... , . '-. 

th.e'obvioiIS pl.!-rpose of eVl;lding th.e applic~tion of [t~~) .agree~ re~~reri!ent" " '. '1'~ .. 5§ 4(fY(2); 81 Stat.. 603, 29. U .S.C~ §.~23(f)(2)., 

plan."., Id., at'A89. Western rehedonthls ground m ItS motion for sum- ' .. , 692 Stat. 189,29 U. S. C. § 623(0(2). " 
•. .' _«.: . " .' . '1'. '-' - , '..,. ~ ", ., ~ /• 

<' 
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the position df flight Emgineerviolat~d. the'ADE)A~ .1nthE), " 'ti,J1u~',to ~Y." ,ibii,: 'Th~se yohClUSio~~'w~!.,ecm'rohorated. 

· ,IJistrict Court Western.defendeq, ip part, o'n~the the~rythat by, the n?nmedlcal :evlqence: :.' "- . . ,,',. 

, '" - .., . . "' , 

'the' age-60 ,rule. is 3: BFOQ. "reasonably necess~ry~' to 'the safe: . .: "The recor~ also ~eveals that ,both th~ 'FAA'and the 
pperation of the :airline~ 7 

. Allpa~~e~ sub~itted evidence c~n- . - . airli~es have been able to d~al.with the hea~th probl~ms 
c:erning the' patufe ·of the flight engIneer's tasks, the physlO- " ,'of J)llo~son an individualized 'basis.. ,Pilots, who' have . 
logical a,nd p!;)ycholo~cal trait~ ,~~quir~d to perform them; and 'l b~en groun~~d,because Of alcoholism or cardiova~cular . 

.,. the availability of thosE! .traits among p~rsons, over age ~O,. " . .dIsease ~ave· peep recertified:,by the FAA and allowed 

" " As the District 'Cou'rt 'Sllinmarized, the, evidenc~ .~t ~r.Ia1 - , . I' ' to. r~sume :.fiying: ,Pilots,'who were" i.:mabl~:to·pass the 


. ·,established 'that 'the ~ight· engineer's "normal' duties, are,' , '~ecessary examin~tion to "maihhtin ti'leir FAA first, class' _. 

, less' ctiti~al' to the, safety or-flight than ·thos,eoLa ~ilo~," .. me~icalcertificates,but who continUl:id .to qualify 'fo~ /' 


.514 F, Supp.384, 390 (CD CaL '1981): The flIght engIneer, ' second, class medical certificates' were allowed to 'down- ' 

Y' • , . h~wever; does have criti~al fUl!cti0!1s in ~mer~ency,~it4~fiphS .. ' . '~ade' from pilot to {flight· ~ngineerJ,", Tpereis. notbi'ng 

, ~nd:, of. course.,' might c~use, consIderable:dlsrup·tI~~ In the' '.... - " " In the record 10 . indicate' thatthes¢ fligh~Qeck'crew: ' 
·.eventofhis ~wri medical. e~ergen~y", _ :,:': .' ,.. ' mer.nber~, are' phy~ically.better,'able to' perform their' , 
. . The actual capabi1ities)fp~rsonsovera:ge 6Q,'~nd t~e, . ' __ ~utIes_ t~an flight engineers over age 60- who have' not .. , 
~ ability to' de~ect, disease,o,ra' precipitous' decline I~ th_elr ,e:xperienced such, .events or that. they ,are lessJlkely to -... ', . 

faculties, w~re the subject' ofcontlicting medical, testimony_ . . 'b~come ~ncapacitated."~ Id;': at 390, . ".' .,.'. ," .. ' 
"~Western'~ 'expert '\Vitness,a- former FA~J.)ef)Ut'y'F~df:al,_' . ..'. ;"~ _,_ '. - . , ,: ,', ", .' 

Air S'urgeon;8.:was especially cppcerned ab<:mt th~ possllnht;y _ Moreover, ~e~eral ~~r~e comm~rcI,~1 a~rhnes ~ave.fllght.en~-
'.' of a"cardiovascular event'" such a~,ahear:t~atlli~k _'JletE),~t.!::: .·:c, .,,' _l1ee.r~ ov_eI" ~?~, 6,9. . flYID~ ~the,'lme wIthout,any~reductlOn:m 
'~fi~d t:fla£«wifh7-a(f~ancing,age the Hkelihoo,dof onset of dis-·. '. . . , thetrs~fetYreco:d. 'lb~d, .... ...',,',.', :,«'. .' ',' 

ease increases and' thiltiri persons over age 60 it .could.not' .'., L T~e JU~y ;~~ mstru~ted that,the J3FOQ d~fense IS .avall-: 
' 'be predicted \vhether' Imd',~hen; s.uch di&eases would • occur.".~ , . ~. '. '. abl~ only If It IS reasonab~y nec~ssar~, to the normal opera,tion 
, Id,< at 389. J','" '. . , ' •. ' .': ,. '.' , or. ~~sence of d~fendant s ~usm~sf!' Tr, 2626, The)ury., 
.' The plain,tiffs'experts;orithe ,o~her h~nd;,testified' ~hat-: ~., . ,wa~ mfQrmed,th~t'''thee~~ence of'Yest~rn's p'usiness}s.'the . 

. .,~: physiological deterioration.is caus~d by ~:hsease: not, !l~~g,. .': ~ ,saf~, ,tran~l?ortatlOn: of theIr pass~nger~, .' :lq~d, , The JUry 
. . and that "it wa~ feasible' to determIne on the~b~sIs ()fmdlvld- . , . ,was also mstructed" . " _:. . .' .... , " .' 

, '.ual medical.~xami~a~ionl? wh€!therftigh~,deck ~re~ m~mbers,' ,r ., "One rrieth~d ,bywhich~eferidarit Western may estab-' 

including those'Qver age 60;.we!e physlcallyquahfied to con., , ,hshaBFOQ In this caseis.t9 Prove.:',' '. '.,' . ' .< 


·,-: ., ," .'" . '. . .>~ "(1) Thafin'1978,,:,whf:!n these ·plain.~iffs 'iVere'retired,' 

7Western also 'c~ntel1dedthatits denials 'Of the d6wnbids 'by pilots. \" ' It was highly impra,ctical Jor .Western-to de,at. With each 

· 'St~ley;and, Criswell, w~re based on',"reasonab!e factors .other. than age." . :' ,second o~ficer -Over ~ge 60'onari individualized.. basis to 
'2,9 u. S~C.;§6~3(f)(1J; see n: 10;' infra,. .'.," '. '" . / .... :. ',' : .dete.iri\ine his particularabilityto,per.fo~mhisjob safely" 
. .' 8Although t~e witness had served WIth the.FAA for seven years end mg· and ,." , ' " . .. . .' '" 
in·'1979".he:c()ncedecl that,throug~out,his tt;lnure at~he,~AA.,he, ~evet· '. '''(2) Th: . '..,,'. ," '.', :..... '. ' . 

. had l!-d:vocated that the agency extend the l,'lgec60 rule to flIght.·engmeers, , '. ';.' ,at so~e se:ond Q)~fic~rs ;..<~ver ~~e 60 .possess " 
'fr. 1521;, -',' , ,traits of a. p.qysiologIcal,. psychologIcal'or: either nature ' .' 

, I • _. . _ _. . 

'J. . ',> 
c··.. ',', 

~o;:' 
" , 

,', .. - -i'. 
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9 After ,'the fj~d~ent-:-in, the Criswel(actio~, eight <other pilots 'and 
" ,~ one career' flight officer filed a separate'action seekh,!g si'!llilarrelief., 

,Aprelinlinary injimction,was granted, on behalf of the fligh~ engineer, and 
Western· appealed, 'The Court of Appeals consolidated the appeal with ' 

'. Western's' appeal 'in, Cr:iswell, and affi.riried Jhe preliminary injunction. ' 
709 F. 2d 544; 558-559 (CA9 1983); 'The RJaintiffs:in the ,collateral actioT! 
ire respondents ,here.' ", , I '" , ' , 

• 10 One of Western's claims in' the trial court was that its refllsal to allow> 
piiots\o,(';erve,astIighfenglneers'after they reacheo age '60 was b~sed !In' 
"reasonable factors other than age"ARFOA); hamely,a facially neutral' 

/', Policy embodied in itscollective::bargaininl{agreement' which. prohillite~, , 
downbidding': See'nn., aan,d 7, supra. " The jury rejected this defense in 

" , its verdict.' On ap~af; Western claimed thatthejnstructions had improp- , 
,,' , . erly rE.~quired,it t6be~the bur~en ,~fproofon the RFOA issue inasmuch as, 

. the burden of persuasion' on the issue ofage discrif!1inationJs at all times on , 
. " . ~. .' 	 , - , ~

',,, 

J 
, ,WESTE,RN, Atif L1NE~, iNC; v. CRISWELL, . 409 

400 	 .' 
,;, 'Opinion, of the Court, 

.~. _. t. ' 

, II' 

, Throughout the legislative ,his.t~ry,-oLthe APEA, -one' e~~: ' 
. pirical fact i~' repeatedly' emphasized:-t!le process of psy" I chological and physiological, degeneration, caused ,by aging 

,- varies With each individual. "The baslcresearcliinthe field 
, .. ofaging has est~bli~hed that there is a wide/range ofindjvid- : 

, ,uar physical ability regardless ofage." II AS a result,~ many'. " 
, bIder American 'workers perform at levels equal or superior-,

to their younger con~agues. " '_ " . 
Ilj'1965~ the Secr~tary of Labor~reported,to COIigress'~hat 

despIte ihese: yvell-establislled 'medical facts there "is 'per&ist-: 
'ent anq Wide~pread. use of age limits ,in' hiring thatin'a,great 

, "many' cases 'can ,be attributed~only toarbitrar.y discrimination 
" ,again~t ol~er,workers'qn the '~~sisof age' ~:~id regarpless'of'~ , 
: '. ability.'~ 12' TWo years later, the President rec0i:r!mended that ' 

Congress ,enact legislation -to 'abolish, arbitrary.: age linutS,on , 

. , 

. I.~·:-", . .' " ,. _. .. ~ .' ...... _" .'>. 

/ 

the plaintiff. Cf. Texas Dept~~f Community Affairs 'v. ~urdiru;, 450 ' 
u.s. 248(1981-); F1.I;ritCo Construction Co.: 'v. Waters, 438U.S. 567 (i978),:,'

"'F 	 ,The·Court of.AppealEV~eje,cted this'cJairtHiri the-merits. ~709:F~2d,~~t,.. 

552-553. ,We~anted certiorJlri to c~msiderthe"merits of this question, _ ' 

469 U. S. ,: 815 (l9~), but as we read tJ1e 'inst~ctions the burden: was, ' 

placed on-the plaintiffs j)ri the RFQA issue. , The general, instruction on the, ' 
 I. .• ' 

"'~, question ofdi~crimihatJon provided that the "ourdEmo(proof'is 01,1 the' 

. plaintiffsto'showdiscrjrninatory treatment 01) the basis;o(age." App: 58.


The instructions' expressly informed the jury when' the burdElfl shif~e(ho' 

,the deferidant~o'prov:e various issues; e.g:,id., at'60 (busiriess,necessity);., 

id" at 61 (BFOQ), but,did not'so informthejury in the RFOA instruction; 


'id., at'62:-'63. Because the plaintiffs' were assigned the,burden ofproof, we ' 

rieed:Cnot'consider whether it' would have been error to assign it to the 

defendant. " " , ' ...,', _ ' 

• n Report ~f the Secreta'ry of Labor, The Older A~erican Worker. 'Age 
'Discrimination in Employment9 (1965) (hereinafter Report), i!mOC,Leg- ',' 

\ , 	 "lSlative 'fIt!?tOry' of the Age Discrimination in Emplci~ent Act 26 (198i) : , 
(hereillllfter Legislative' History). See also S. Rep.' 1'i9. 95":493, 'p. '2 
(1977), 'Legislative 'History "435 ("ScieT!tific researCh ..'.' indicates tliar 
chronological age alone isa poor indicator of,ability to, perform' ajob't

!2R~port; at21, LelP(';la~ive HistoTY,37. ' ''.'_' 
",; 

.', 	
, , 

. 
" 

~, 

( 	 ',"';' 
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.<hiri~g. , Such limits,thePtesiderit decl~ed,have a dev-': ,< , 'astating'effect on' the dignity of- the individual'and resuit in ' 

a staggering ios~ :orhum~nr~sources vital' to t}ie national' 


, ecsJllomyj3 . . , ..," ,', '.' . } 
" 

Mter further stucly,HCOngress,responded Wit11.the enact-· h' 
. mentofthe ADEA. ,The preambledeclaresthat.t~e pur,pose. 
,of the' ADEAJs "to promote employimmt of older'persons ' 

~based on Jl\eir ability rather tharf ag€dand] to prohibit, arbi

.. traryage discrimination :inemploymerit.'~ ,'al Stat. 602, 

29U. S.: G~ §621(b). Section 4(a)(I) :makestt'''unlawful for 


.. "~riemploy~r ~' ..,'.to fail ot"refuse to.hire or to discharge any 

'individqal or'otherWise Qis,crimimite" agahist, any' . indi vidual 


: with respectto'his compensation, terms! condition,s, ()rprivi-. 

Jeges of'employm~nt" bt;~ause of-such individual's age."'. 81' 

, Stat;" 603, 29 U. 'S'. C. "§ 623(a)(1). TlUs 'proscription, pres- , 

.entlYapplies to all ,persons hetw¢en the ages o~ 4() and 70. 

29.U.S. C:§631(a). " ' ,c : ",' ,. . . '{, 

" :.. ,The leiPslative history 'of the--1978· Amendn:l(~nts' to the, '. 
~ ADE~ 'makes quite. cle.at: that .'the poliCi,es and su5stantive 
, , . pr9yisions of the, Act apply with' especial force in the case 
,,_ 'of mandatory 'retirement' prpvisions. . The House .Goriimittee ' , '1 

. ',on Education andJ..abor!'eporled:' , ' l'~ ." 
,"~I?creasingl,Y' 'it is'being~ ~ec~~iz~d t.hatmandatP:rY '. " 1,·'

.retIrement based solely upon age IS arbltrary_ al).d, that i·' ','
chr~n910gicar . age 'alone is ,a "poo~ -indicator of abi1~ty:·: l,' " 

" ' to perform a Job.Mand~tory:~etIrement. does not take ft ~,":' 
't: 
~ 

~\I~ "Huridreds ~f thous-a~dsno~ '~et ~ld,not yet voluntarily retired, find " " :themseh~es jobless because of arbitrary age'discrim!nation. " Despite ,our " ;j' 
present low rate, of unemployment, . there has. be'en, a- persistent av.erage'of 

':'" ~<85o.~OOO veopleag~'45 a~d'over who areunemployed'-~' . , . ' .il.:' 
. ~ . -" . 

' . . ":I~ ", " 
~ ..: ~ ...1 'economic t~tms, this is a~erious-and senseless-loss to a 

on th~mcive: :IJut.the greater loss is the ,crueL sacrifice in happine~san,!i , 

) . 

'WESTERN AIR LINES, INC. v",'GRISWELL 411· : -. . '  . ,. ~:,.. ~-' 

. ' : " 

·400' 
'( 
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into, consideration .. actual differing abilities ,and capaCi- • 
ties." Such' forced' retirement can' cause 'hardships, for 
oIQEn:'persons: through loss' of roles 'and loss of income .• 
Those older persons Who 'Wish to be re-employedhave ,a 
much more 'difficult time finding';a new job than youngt;r 

,persons. . _ '," -
, '. "Society, -as:a whole; suffer~,fron{ mandatory retire
- )nent :as:~wen. .As ~,result of mandatory retirement, 
, , skilis an(j experi~rice are lost ·from the work force'result

mg jn reduced GNP: Such practice& ~lso add a burden 
to Gpvernm'ent:Jncomemaintenance programs· such'as. 
sociabsectirity." 15' , . '~: __ ' " 
'.. . -- "....' 

Inthe 1978 Ani~ndments, COI;gt:~SS naIT,()wed:anexception " 
t(t tlje·ADE'.c\,.whichhad previously' authorized involuntary 
retirement' uriderlimited Circumstan~t;s. . See supra; .at 405, 
. Jilbotti 1967 3l1d 1978, 'howev~r, Copgi'ess'recognized that' 

~ classificationsiiased on age; like classi.ficatiol}s·based on rel~-
" iion; sex; Qr.-national oi-igin,'tPay sometimes'serve, as a nec-: 

essary prQxy for neutral. employm~nt qu~Jificatlons essential
,to the ~mployer's business: ·The,divers~.> e.mployment situa-" 
tloJ?,s- in 'various ind~stries, how~ver;': forced' .Congress'to 

. adopt ,a- ucase-by:.case":basis '... as, the Ullqerlyingl1J,le --in' 
",the administf~tionof the legislation." , .H/ R: Rep.N0.805; 

90th CO,ng:, '1st Sess.,. 7 (1967), Legislative . History:80. 16 

,C()ngress offered' only general :guidance.~on, .,:"hen'a~, 'age d~s": 
. <. - " 

.c I5H:R. Rep; No: 95-527, 'pt. 'l,',p.,Z· (1977); Lem~lative ~istory. 362. 
.. Cf. ,8: Rep. NO/9/?-493, p.4 (1977), Legislative 'History 437 ("The com

mittee believes. that the argUments for retaipirigexisting mandatory~re~ 
tir~ment policies are !argely based "on misconceptions ratherth~n'upon a 
carefl!ia!lalysis of the' facts"). ". ' " '. ' 

""Many differ:enttypes 'of employnlent situations prevait· Adniinistra': 
of this law~must place emphasison"case-by,caSe.,pasis,with unusual 

i"or-king conditions.w.eigh~d 011 their ~wn In,erits·.· ' The purpoSe of this leg
'islation, simply stated, is to jnsure that age, within the limits prescribed 

.; 

.'j' 

( ,. 

well-being whichjoblessness imposes on these citizens and their famiiies." ' ,herein, isnot·adet~rniiriingfactor in a refu~a(tohire."· S: Rep. No: 723; 
fl: ,R..Do¢.. No. 40, ~Oth Cong;, 1st Sess.,~(1967!, Legi~lati~e.Hist0r.Y 61. 90th Cong., 1st Sess.; 7 (1967), Legislativ'e History' Ill. . .. 

" . '..:' . ~,~4SeeEEOC v.Wyoming,460 U. S. 226, 230 (1983r" , , 

. , . ..... , 
I \
.; )' 
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sifi~ation ~night be>permissibl~ byboITo~ng a .co~cept and .> 

statutory ~ language from . Title. VII of . the' Qivil" Rights. Act ~ '. 
;'of 1964'17 and.·providiIlgthat~ .su.ch adassification'is lawful 

. ,' 

:t· "wher~age is: a .·bona ;fide , bccupationaLqualipcation reaSOIF J 

." . ably: necessary'to the normal c:>perationof the particular busi

. ,ness." 29 U. :8; C;§ 623(0(1). .... .' .' 
. . , Shortly. arterthe" passage-or the' Act, th~ 'S~cretary, of. .' . 
•... Labor,whowas at that time charg~d with its enforcement, .'.... 
= adopted .r~gulationsdeclaring that the'BFOQ' ·exc~ption· to- . 
._theADEA~~s· only "lil)1i~edscop~ andapplication"·.-and . 
. "mustQe construed narrowly.". 33' Fed. Reg. 917~ (1968),,29 . 
· CF_R§860~102(b) (1984).·' The Equal EfuploYnjent Opportu

nity C9mmission (EEOC) adopted the same narrow'construc
. tion of the BFOQ'exception'af~r it was' assigned authority '1' 

" forenfor~ing thestatute..46~:Feq. Reg: 47727 (19~1), 29 
. , CFR-§ 1625.6. (1984). , The restl~i.ctive language of the ~tat~ 

ute and the' c~msistenLinterpretat~on' .of the a4ministrative.· . 
age!1cies ch~rged.witpenfor¢ingthe s,tatutE;! c'OirVi(lceus.that;. . 
like :itsJ'itle YII~Otinterpart, the.BFOQexception "was' 

· in-fact m~ant to'oe aU"extremely: narrow exception to the" 
.... -'.' :general ;,prohibition'.'·. of- age discriniination conbiine,d. in the ~ 

. . ADEA. Doth.ard v.flazvlirison,. ~33 U.: S;:;3~1 ,334 '(1977); 1· 
: ," /'

III 

;:f 

. I7Section'703(e) ofTitle VII permits Cll;ssifications based onreiigion, sex l 
~ : 

:' or nationaLori~n in thpse certainjnstimces"wh~r~ religion,.sex,or nil .r. 

~ionalorigin is a ?onafide o'ccupatl9haLqualification reasonably necessary' :i 


'" 'to the 'iio~al< operation of ,that particular business or enterprise." 42' .~ . , 

U.":S. C.§2000e-2(e)(1).· , ' , f. 


~\ . . 

. ' , 

.•~ 'f 
- . . . 

.. upon saf~ty consider,ations-the l1eea to:~mploy ,persons who. 
hav~'a low risk o{ accide,nts.. In evaluating this contention,': 
the Court of Appeals drew on its TItle 'vII precedents, and 
.co·neluded t~at two inquiries were relevtbL . .) 

,'First, the' COlli-t 'recognized that sorrt'e' job qualifications 
. ,may bE; so peripheral to the ceritralmissionof t~f.employer's 
.. btisin¢ss that ~O age'discriminatipn can be "reason,ablyneces-' 
. sary to 'the normal operation of the particular business." 18· 

29\L- S. C.§ 623(0(1). 'The bus company justified,theage ' 
.' qualification' for hjring it~ driy~rson safe~y' c~nsid~ra:tions; 
" but: t4ecourt:collcludedthatthis Claim' was~ to· be ev~luated ',r 

- UndE;lr a~ objective. standard:;' . _" 	 . 

"[Tjh~ jobqua1ificati~nsw:hich the employer invokes to. 
. justify his ·~iscrimination m,ust be re.asoriq,bly necessa,ry '~'.' \ 

_ ,to the e~sellce Of his business-'her~, the safe transporta-::·. .' . 
~ * , ". . ' '', • • ~ , ,,' / , ,~ , , 

.' tion of-bJls,passengers' from.one:point to another: , The .. 
.:. greater' the ~afety factor;meas,Uredby tnelik.ellhood of' 

,,' . ,harm' a.ndthe prob~ble severity 'Oithat ~harin in,case :of.· 
, ' an ac~ident; the more . stringent may be the job quali

~ .. 	 . fica:tions design'e~ t.ojn,$uie ,safe driving.'?' 531. F. ,2d,,; 
~ at~236~: ~.. '_, .. 

This i.{lq~iry.- "i;ldjust~ to the 's#ety factdt": by e~uringthat 

the ~mpI6yer;s restrictive job· qualificationsare."reasonably· 

necessary~' to furthe,rtheoverrlding intere~t in public sruety • 


.Ibid. ..hi Tamiami" the court noted that ·r.;,{onehad seriously·

'.' ..... ," .'-'" .'''' . , ','.~.' :<'- '.' .. ' 

':, IS Diaz ;v. Pmi :imerican:,Wo-rld 'Ai~y~;, Inc" '442:1<'.; 20 3~5(CA5):, : 
cat: denied, 404 U~S.950 (1971), proyid~<lauthorityior this proposition.' _ 
In'Dwz,thecourt .had rejected Pan,American's claim that a female-imly' ,,' 

"qualification for the 'positionaf in-flight' cabin attendant was a'BFOQ under , . 
Title VII. Thet)istrict, CoUrt had' upheld the qualification as a'BFOQ ' 

. fij1ging thattheairline's passengers preferred ~he "pleasan~ limvironmen.t" 
-;tnd' the "cosPletic effect" proVidedby,female' 'attendants, and' that most • .' .>, . men:'were: unable' to perform ~ffeCtively.the_'''non~mechanical fun~tions;' 

• : of the job':' The Court of Appeals rejected the BFOQ defense concluding' , 
. that these considerations "are tangenti"afto the essence of the business 
'involved," 442 F; 2d,at388.- . . 

'.' 

. \ . 

~ '. ~. .' 
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~challenged the bus company's safety justification f9rhiring 
" drivers' with a low,riskof having accid~nts. ' " . , 

, ~econd;:the,' co~it recognized:thattheADE;A,requires tliat 
, " ' ", age quali~cations. be'something more ,than- !'conven~~nt" or , 

, ; , ,;' "reasop~ble";,-t.hey milstbe "reasonably nec~ssary :~'~ .. to the; " 
particulat: business," and this is 9nly so'when'the'employeris' 
compelled Jo rely ,on age as '8, proxy for the safety~r~lated job 
qualifications: validated' in the first inquiry:19 ,This showing 

: ,couJdbe made.in two, w'ays. ,'.TheemploYercould establish, " 
, that 'it"':'had . reasonable' cause to believe,:that'il3, a factu~F' 

basisfovbelieving,:.that >ail· or substantially ~ll [persons ,ov.er'~, 
.' " "the age qualificationslwould i:>e unablet<>' perform safely and' 

. efficiently thequties of the-job 'involved.' "2() In Tamiam"i, 
<. .the.employer'did not seek to j!lstify~ts hitin!.(qualifi<:;ation 

~ . 'under 't~is ;staJl:dard; , ..... > ,", . .. _,: '.~ ":-',, ' 
, Alt~rnatively, the ,employer could establish that age was a 

'. lE~gitimate proxy for the, s,afety-relat.e~LjQbquallficationsby' 
,,~ ',' provll1g that ~t is 'i'impossible Qr ·highly impractical' " to deaf 
. :: ,with the older employees on: an Individualized basis.?l'. "One C 

, ,', method qy -which the emplpyer can catty thIs'burden is to es-, 
'.' tabiishthat some 'membets6fthe discrithinated"against class 

, :··~pOsses.~ a, tra:itprecluding<,saf~and.·efficleri~ j~b performance 

' . ..( " I"Weeks v.SQuthern :BelLTelepkone &: ;Telegmph ·ch., 408 F: 2d 228 
(CA5 1~69),"provided autliority for· tnis'propgsition:InWeeks the court 

'-rejecte4 Southern Bell~s ~lainith~t Ii male-only qualification for. the position" 
of switchman was a B.FOQ upder Title VII. S~uthem Bell argued, and ". 

,tl1e'Di~trict Court haa founi:l, that the job was "strenuou's," but tile court ' 
obserVed that thai "finding is ~xtremely"vague.~'· Id.; at, 234. 'Tl}e court 
'rejected thEE. BF'OQ defeJ'!'se concluding that;"usi1'lg these class stereotypes,' 
'denies desirable: positions '~() a great many women perfectly capable 'of 
,performIng the duties involved." ··Id.,J:l.t 236.' Moreover, ,the employer 

-.. had made: no shoWing that it was "inipossible,or highly impractical t<l.;deal 
Witli women on,an ind.ivi4ualized basis:" Id.,'at235,: n. 5, .. ~ 

, ",~531 F. 2d,.at 235 '(quoting Weeks 'v. Southern l!el~Telephone & Tele· 
'graph Co., 408 F. '2d, at 235). , " ",,"',., ' ",., 

211)31 F.2d, at 235 (quoting Weeks v,Southern.BeU Telepk01J£& Tele~ 
iJ~p.hCo., 4~8 F: ,2d; at 2,?5,n.5): ,c,,'" " ' 

"=. 
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•tqat'carmo~ be ascertained· by:means other. thim k~owledge of' . 
,the ~ppli~~rit's membership in the class:,i., [fL, at'235!~; In 

. ,:Tamiami; the 'medical 'evidence, on thispolrit :was coi:ifli~ti~g; , 
' 'bui'the,District Court had 'fount:lthat inrlividtial'exatninations' 

could not: determin'e.which· individua.ls~ver th~:age·.~f40 
"':woul<fbeunable to. ope~ate the bilses 'safely:' The Co'urt:of, 

Appeals found that this :finding o'(fact Was' not"~le~ly err()"' 
, " , ' ' ,,'.I 

neous,.'" and affirmed the Djstrict ,Court's judgment for,the 
bus company on:.theBFOQ d~fer(se. P::l~, at 238." .':, :, 
'. Congi-es's, in,consicleFingthe1978 Ariiendments',implicitly 
~ndorse.d the two-:part.inquiry identified by the Fiftli· Circ4iC' 

, in>the To/miami ca$e. '\ The,Sen,ate CopmiitteeReport":ex:-' . ~ 

" pressed,soncerrf tbat:~he,amendment, prohibitingmaildatory" _ 

~'retirement i!1,accorqanc~with pensiori plans niight'impiy that " 

m~ndatory'retireinertt could ,not be aBFOQ: . , 
~~ . - \ ~........ " ., . , 


, '/', "For .~xaniple, in certain' tyPes' of: partlcu(~rly: ~~duous_ 
·",hiw',enforcement ~activity, there 'jnay'bea:factuaf basis: 

for believing that substantially' aU' .employees· above a' 
:specified age·.wolddhe uriabIeto continue toperl:or~ 

, 'safely ~'and :' efficiently-the' Quties of' their '.paiijcular 
jobs, and it'maY'be impossible, or impractical to deter., 
mine through medical'examinations; period~c review:s of ' 
~u:rTentJ6b p~Horman~e, arid other' objectiv~, tests. the : 
~mployees' capacity or ability·tOcontintie to. perform the, 

, 'jo~s safely and effici~iitly. ": '~' >" '" .: ~" ,! 

, "Acco~~irigly" tlle coinmi~tee, adop~e~'an arriendmeJ)t~ 
'.. to make it.dear that where these two conditions are sat.:: ' 
'isfied and where'sudca bqna fide oCGupati~nal' qu~lifici-. ' 

'tiohhas ,therefore: b~en established:' ~ri ,employer may 
, . laWfully require mandatory retireni,ent afthat 'specifieg' 
age~'; ,S.Rep; No. 95",,:'W3; pp. lO.::ii (l977),J~~gislative ;, 
Hi§to'ty 443-444.: :'" ,_' . ,- '_,.' 

. . 

',,:·.Th~a:mendm~nt ~as ,adopted',bythe, S~nate,' bll:t de1.etedby 
",,:- the, Conference' Cqmmittee bec'ause it "lleither:aaded' to nl)r' 

.' 
,\ 

, 1 I 
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, Opinion of ~he Court , 472 U: S. ,: 

:.-.,:..' worked an:Y-~hange,upon p:te'sertt law.", 22' , fl. R;' 'Con( Rep.~
No. 95-950;'p. 7 (19'18),: Legisblt,iv'e ,History 518. ,," " , ' , 

Every Court of Appeals tlj.athas,conrrorited Ii' BFOQ de:: ' 
fertseba.sed on safety 'considerations has analyzed the prob
-lern : consIstently With the Tammmistandard. 23 AnEEOC 
,regulation~ embraces the sarrie criteria. 24>Considering the , 
, ,naiTQW laug'1:lage of'the BFOQ exception" the p3:rallettreat- , '. 

ment <of such,question's under Title VII,and the 'uniform ' 
, 'applic~ti<m'of:.the stand,ardby the' federalcourts, the EEOC,' 
:and Congress,we' cOllclude' that this tw<>:-p,art inqUiry prop.: 

'/" 'D'SenatorJa~H:s, ~n a~ti;e p~oponent pfthe legi~iation;obviou,siyvie~~d , 
",theBFOQ defens,e:as'anarrow'onewh~nhe explained 'that it could be 

proved when,"the employercaridemonstrllte that',ihere,is' an objective, 
" .~.., ,factual basis for belieVing that virtually 'all employees "above a certaiD age 

, 	are' unable to sllfely p~rform .the~titie,s oftheir'jobs and where, in addition" , , 
:the~ is :no praCticalmedi~!lror perforrilanc,e-testto determine ~apjlcity." , " ' 
123 Cong,'R'ec. 34319 (1977), Legi~lative History ,506.' See also H'. R., 

" \"':- WESTERN AIR LINES, 'INC.-,v: CRiSWELL '417 
. . -, .,. 

" 400 	
, 

Opinion'~qhe <:;ourt .'~":' , 

erly ideritities ,'die 'reievarit, c~nsideratlons ,fo~' resolving a ' 
BF0Q.defense to all age-'basedqualification 'purportedly: " 
justified:by cons14erations'()fs~fety~':" "', , , 

. ,. .'. . 
,-... 

IV 
, In the:'~ria~ court,West~rn pre~erve~ an'objection to any' ~, 

instruction in' the, Tamiarrii mold" claimfng that''~any instruc-' , 
tion pertaining t9 the statutory phrase'reasonably,necessary .. 

, ,to the'normaloperationof[defenda,Qt's] business' " ' .. ,isjrrel
',<evant to, and confusing for,. the deliberatlof1softhejuiy.'~25 

W~stern proposed an instruction, that. would have allowed it ' 
to'succeed on the' BFOQ defense by'provin'g tha.t "iI) )978, 
when these plaintiffs were retire-d, 'there, existed, a r.ational, 

, basis in fact for, defendant to }Jelieve that use of [flightengJ
neers] over age 60 on its DC-rQ'airlin,~rs:would increa~the 

, likelihdodqf.riskto itspassengers~"'26 '1.~he proposed l~stl-:uc-" 
tion went on' to, note that the jury might rely ,!:nl the FAA's, 

Rep. No. 95~527,pt. 1, p. 12, Legi~lative History' 372.' " " "', ,,\ , 	- age~60 rule'for pilots tp, e~tablish 'a BFOQ 'under this standard 
; 2lSee; e,g., Monroe v. U?,!-itedAir Lines, Inc., 7Q6F. 2d 394 (CA71,984), -~" ' 	'; "witliou( considet:ing :any: other evidence." 27, it also noted . \.

,ceit~ denied, 470 U. S.: 1004 (1985);Johnson v . .,A~canAiiline8;,Inc.;" ~, J ','tha.tthe medic,alevidence: submitted' by the' parties:might'': 745 F. :2d 988, 993-004 (CA5 1984), cert: pending, No. 84-1271; 709 }1'.- '" \-" 
, :"provide'a"raiional-basis iri!fact~" '- ,',' :" ' -,.. ',:"2d; a't 550 (case below); Orzel v; CityojWa:u/watosa'Fire Dept.: 697'l", 2d ' 

, 743,,752-753 «CA7), cert: denied;~ 464'U. S: 992 (1983); Tuolj,y, v. Ford ' ; ' -:-' ,On ~~ppeill,· Westem.defended'its' proposed instruction/': 
'''- ,Motor Co'.,;675 F.'2d 842; ~4-s45(CA6 1982); Smallwoog, v. UnitedAif and the 'Court of Appeals s9ul1d1y'rejected iL~o~ F ~ 2q, at ;, 

,; Lines, Inc" 661 F. 2d 30?,307(CA4, i981),\~ert.denied,456U., S.1007 ;'--, , '/ ,'&.t9,...55k In this Court, 'Western Slightly~chaJlgesits,cou~s~~
:,'(1982); Arritt v,. ,Grisell, 567F. 2d 1267, '1271 (CA4 1977)., Cf; Harr4s i: ... " - - ' -"! /:". 

Pan AmeriCan World Airitlqys, Inc., 649F. 2cJ 670;'676-:677(CA91980) ~ 
L" 

'(1'itle VIl)., ":' ' ,":, ""," '" . ' ,',' ' """,-" , 25Re~ord, Doc., No.,' i64: (obJection~ 't? plaintiff pt'Qposed :BFOQ 
, 24 46 Fed. Reg. 47727 (1981), 2!fCFR § 1625:6(b) (1984): '" , \, instrU~tion)."" ",' , ' , ,",' , , , ' , ' 

2tl

~, '~An employer asserting a BFOQ def~nse hasthe burdell of pr9YingJhat 	 , ' lbiil. (Defendant's Proposed Instrtlctiol1 No. 19) (emphasis added). "In 
(1) the age limit is re~Qnably ne~essaryto, the essimce oftheb\lsiness, ~nd " support of the "ratioJ:lal'6asis' in f~d" ianguage in the proposed instruction ~ , 

, , either(2} that all or su.l,lstantially all individuals'exciuded from the j~b Western cited language 'in' the Seventll CirCuit's, opinionin'Hodgson v. , 
_Jnv:olved are in fact disqualified, or (3) that some ,or'the individuals so , GreyhOii:nd'Lines, inc. ,499 F. 2d 859(1974), cert. 'denied, ,419 U. S. 1122: 

exCiudedpossess a disqualifyjng'trait thatcru:mot be~ascertaine<t except,by (1975), which hadbeen~criticized by the Fifth Circuit panel in :Tamia~i and 
,reference to ~ge, If the employer's objective inasserting'aBFOQ is the which the Seventli~Circuit later rephdiat~d. 'Orzely. City ofWau,:watosa 

'goal ofpublic safety, the emploYi'lr must prove that ttle challenged practice, ' , Fire Dept;, 6~7 F., 2d, ,at 752-m~3. Western also relied on. the pistrict 
, ,do~s ind~e'deffectuatethat goal ~nd th~t there is no acceptabl~ alternative ' , Court's opinion'in T'I!-ohyv. Ford Motor Co.;~490 F::'Supp.~58 (ED Mich. 
, 'which WOUld, better 'advance,it'orequally advance it with le!!s discfbnina- ' 1980), which was'reversed'onappeal,675 F. 2ds42(CA6 1982)., , 

"tory impact} , , " ',' ',," 'c' .- _', , ..:' , 27 Record" Doc.. 'No. ,164, (Ijefen,dant's Proposed " Instructiori No. 19.1):, --	 . .~. '. '.. '., .,- , 

::t. , , 

""1' ! 

..; 
:.~ 
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Theairlih~ noW' ack~owledges ,that the' Ta;;;'iafni,standafd:' "Intheabsen~e of pers~asive evidence supporting itsposi~," 
jdentifies the relevant general inquh:iesthat must be~made il) tion, W est~rn nevertheless 'argues that thejuryshould have " 

" I ( '').-evali}atIng the,BFOQ defense~ , Howe,ver;' Western: claim~ .. :c' been instructed -to .'deferto "We~tern's selection' 'of job quali-~' 
" that,in several respe,cts the" instructions given below, were' fications' for the'positi'onof [flight e~gineer] that 'are re3.son~' ' 

,'''-," insufficientlY. protective of public''-safety. ' cWestern urgesthat ' able in 'lighf,of the safety"rIsks:"':, Bdeffor' 'petitioner 30., 
': we interpret 'or m,odify the Tci'miami standard'to w~igh these Thisproposai is plainly at odds with Coiigre~s" deCision, in 

<. 'concerns in the balance; .' ",:'" " , ~" ,adopting the ADEA~ to subject such managenient decisions' 
, ','",' " '., . ':toatestofobjectiye-j~stificationinacourt.ofl~w., The" 

, 'f?,easonably N.ec~ssaryJ9b QUA1:lijicatlpns, ,--', ,': ' ':' " ' ' BFOQ stand ahLadopt edin the statute is one of '!reasonable, 
,W,estern relied :on two di~fer:en(kiI)d~ of jo~:qual.ificatioI].s', 't ' : ' necessit~," .not reasoI1ableness> " ' . . _."', ' 

, :to justify its,manQatory rebreIl1ent, polIcy:', FIrst, It argued ':i, lu\adoptmg that,standard, Congress, dId not Ignore·the,< 
:' ,that flight' engineers-sho:uld"have, alowrisk ofjncapacitation , , ", ptlblic~ interest 'in ,safety. That interest is,:, adequately re-, 

, or' ,psychological ~nd -physioiogical " d~terioratiori~. ',At t~is, .,-', '" ~'fle~ted T i:nstructions that '(rack t~e:langu,age,of th~'statute:: 
,vague level of 'analysis ,re~pondentshaye 110t ~erlOusly dIS- ;,' ; ":" ,When' ap 'employer establishes ,that a job qualification has 

/ " '( puted-:;-nor _could they~tllClt the '<:lualifi~ation .of good health ' {- ",'been carefully formulated to respond to docu~ented ~on'cerns-
,for'a vital crew member is ,reasonaplynecessary to the ~s~ , ' for :public safety,'it,wilf'not-be overly burdeI].&oine toper:- , 

sence::ofthe 'airline',s operations'.' ,Ip,s'tead, they 'have ,argued , . ,,~ suaq~ a, trier of fact'that the "qualific~tiojlis:"reasonably'nec- ' 


'tnatage is not a necessary proxyfortljat qualification; ',,' , , ~ e!?sary"to safe' operation __~of the~}jusiness. ,The uncertainty" 

, ; On a mores'pecificlevel; Western argues tnatflight engi- , ,~ ," '; , hnplicit,jri. the concept of managing safety risks always makes " 


" , ',neers,)ri~'St meet the same strIngent qualifications::as pi,lots,,' " " ,I :-,' ,: '_ it' '_'r~~~(m~bl~ rre~e~&..ary~' to ',err on .the cside. of: caution' in .a: . 

',C , ..~,'~, '~~ndthafit,was thereforequitelogicaHo,ext~hdto fligh,t '-e.Iigi~' ," , -, ",-" "-~lose case.29 ,The employer cannot be ~;xpected to establish' '_ 

" neers the FAA',s, age'-60 retirementruleforpilots; ,~1.tho.ugh "',' ::i the risk of an airline accid~nt "to a certaip.ty, .for certainty , 
'the~ FAA's rule for' piiot~, adopted Jor, '~afety , rea'sons, ,is, '",' woqld'r~quirerun~ingtherisk until a tragic accident ,would" " , 
•'relevant e~Tiderice' in ,the airiin:e'sBFOQ~ defense, it is noC ' , --, ' ' , , , 

to' be 'accorded 'co~clusivewE!ight. ',Jo'hrison v; AIayor 'and , "se'cond offi~er: [I~~ddition,] half the '~ilofs fiying ilJ the '-U~ited Stat~'s, 
'City"C.oUhcil ojBaltir[wre,ante"at 370-371::, The exterit.to: r " ' ;' are flying for ~ajor,airlines which' do, ilOt require, second offic'ers.to retire' 

, 'at the age o(sixty; 'and ..'-'.: there are over 200 such second officers~ cur- ' , Which the' rule is probative _varies' with thE! weight of the' " 
ren,tIy fiying on wide-bodied aircraft." '709 F: 2d, at 552, See aiso supra, : ' / ,,; <~vidence supporting its: saiety" ratiollal~ 'and "the congruity ~, ' 

"at 406-407. "", ;,,' , '-,'" ,
between the: . ,.'" . occupations at issue." 'Ante, 'at 371. In, 1 , 29 Se'ver'aICoUrts hf Appeals nave recognized' that safety considerations ' 

" this ,case, th~' evidence ,clearly established that the' F ~A, ' "are'relevant in: making or r~vfewing findings of fact See; e. g., Levi1J.' 
'-Western, and other' airlines alLre~ogTIjzed thatthequalifi.~ 'v. Delta.Air,Lii}es, inc:, 730 F. 2d'994, 998 (CA5,1984); Orzel,v.City,oj 

cations for, a' flig};lt engineer' were less rigorous' ~ha!1:: ~hose , .' Wauwatosa F:ireDept,,'697 F. 2d,at 755;,T:uohy v. Ford Moto'r Co:, 675 F.: 
'.- 2d"af 845; MUr1wne'v. American Airlines; Inc" 215:U. S. App. D. C. 55,req~ired for' a 'piiot. 28

,' ' ' , '",,; 
, , 5i:t.66TF:2d98,'iOn1981),'cert"deni~d; 456'U, 's. 915.(1982); Hodgson v, 
, ','Greyhound Lines; 'Inc." 499',F.'2d"at 863.,' Such con'siderationi?, of c~urse, 


'. . , 2!! As th~ Court of'Appeals noted, the "jury heard testimony that We,stern, ' 
 'are only'relevant at 'the marginofa close case, arid do not'r,eIieve tHe em-
p"--'- ,ftself aIIows a captain und~r the age of sixty,whocannot,{or healthrea-- 'ployer from its burden' of establishing the BFOQ by, the,pniponderance' of 

solis, continue to. fiy' as a cap'tain, or co-pilot ,to ,downbid to' a ,'position as '. , credible e~idence: " " " .,. , 
.' ..". ."' .- I •

) , 

',' 
- ~~ 

j 
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•..prove 'th~t the judgrrient~was·so:Urid.;' -Usery v: ,'famiami 
Tr.ail'Tours, Inc.; 53fF; 2~,_ at/238:, . Wfie_n the employer's 
argutnenthas.a.:cr~dible b~sis ~ the record, it is difficult to.' 
believe-that ajurYof'layp~rstms-,mariy,-of.whomno doubt' 'f 

have flown orcouldexpe~t.to ftyon comm~rci~ aircarrl~rs-'-" 
. \yQuld . not '"defer in .aclosecase'.to the-ajrline's judgrrient., 
Since. the instructions in this casewoulOnothave ..prevented: 

,i ._.... the" airline' from raising-this -contention to, the jury in~closing 

. - . argument, we are -s~.tis-fied that the verdict is a consequence . 


, of a defect in Western's proof rather than:a defect in the trial 

court's instrtlctions:ao . '.' . . . ",'- .. .' 


, ": '"._. ).:'"'' >. 1 .:.w-. ... I . - . : 
We~tern's .Statutory,Safety Obligation. Ie· ' 

' .. The in;tru~tiorisdefinedthe esse~c~'of West~rn's btisiriess' 

.as."the safe.transportation-:of tlieirp~ssengers~'; :IT.,262ft 


'. 'Western complains, that this instruction :was' defective be- . 

, .cause:itfailerl· to, inform .the jury that an :airline must condu~t.. · 


its -9perations "with the. highest 'possible degre~ of ,safety." 31 


• Jury' instructiQns, Qf coiirse,~ '''may "not bejudge9, in arti~ .' 
_ fkial isolatioJ};"J;mt.m.!ist" l:!~ jridg~~ )ll ,the" "c()rit~_xt o(the 
overallcpargen:and the-c~rcrimstahcesofthe case; _.See Cupp 

'v. /Vaughten, 414 U. S,c 141; 147 .(1973)... In this c~e,theiri-:': 
. 'structi?ns characterli~d,sa:re, tfansj:>ortat1on.:as the"!essence'" 

, ' 3(}Mo~eovei, we dO)lot,find that petiti~ner's,proposedinstrucJiotlsmade. 
anY,reference to tii~ notion of d~fe.rence~tothe expertise-of'the,employer, 
~xcept insof~as' that concept',was: implicitin~he "rationaloasis in fact"" 
standard reflected in its proposed instructions ...·As weJ:'eject that sland
ard. as inconsistent with.the statute,infra, at 421-423, we are somewhat· 

, 


.r~iuctanttof~ult the trial Judge for not giving an'lnstruction that ,was not, ~.', "',' 
requested.:·' ' . ,_ ," 

. 3~This stand::ir~js set forth. in t~e.Federal Aviation Act" which provides, , 
inp~: ' ,.' -, ,,' .",'. :~.;,.' ... ,.. " 

"In prescribing standards, rules; and regulations, and iIi issuing certifi"" 

cates.l,mder this subchapter, ,the Secretary of Transportation'shall give' 

'full c(:msideration to the duty resting upon air'cmierstoperforl!ltheir' 

s~rvices with: tke h,ighest possibl!3 ¢egree of safety in. the ,public interest 

',' .." .49 U. S. b: App. § 142~(b) (emphasis added). '.' ... . 
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of Western's ·business~and specifically referred' to.'theinipor~ 
" . tance'of "saIe:and efficient j~~perf.ormance"::byfiight engi~, 

neers.··Tr. 2627., Moreover" in closing argument counsel, 
pointed <!ut that, because "safety is th¢~ssence Q(Western's 
business," the airline' strives for "thehi;.~h~§t d,egree'possible, 
of l;!afety."32 ,. Viewing the record as a whole; weare satisfied,,' 
that,th¢ jarYs attention'was adequately focused on the irri-, 

, port~nce ,ofiatety to :th,{operati6n .of Wes~rn's/busines!S. ' 
" 

/ Cf. Uni,tedStatesv.ParlC, 421U'. S. 658,674 (i975).,< . . ~- . -. . , . 

~ -
: Age ,as ciproxy for"Job Qucilific:atio~s' " 

"< 
. Western' ~ont~ll{i~d' below that tile' ADEA only re<iUire~.~ .' ' 

'that the. '~mployer.establish' "a,ration.al baSIS' in, fact'" for 
helieving:that identification of those .persons l~cking suitable ' 

'qualifications:cariIJot occur on an: ihdiv,idualized basis. 33 This. ' .' 
. ! 
f "rational baSis irifact"standard would have been tantamount / ..' . 

. to an instruction' to' return averdict in the defendant's favor. . . 
Bec~iis~ that standard conveys:a'.rp.eamngthat is significantly 

',different; from. that conveyed by ~ the statutory phrase "rea~ 
sonably necessary," it was ;correctly ,rejected. by the tri'al, 

,j .COurt.34:_,.,~, .~ , ' , ' ...,.. ,~'" ,": " 

" ,1' ' 

. ,32,"We, ha~e triedtop~~sEmt:'.throughout the <:ase~ our view.tnat'safety is, 
"J ~the essence of W~stern's business. It is~be core, i,t;:is,wh~tthe air passen

'. . , gel',service businessi13 ~11 about': We.11::1ve a dutY.t6 our passEmgers, which· 
. ,,weconsider,to he themostjmportl!,nt dutyof:ill the business op~rations 

'tbat we e'ngage in~ including making money.' Our: ~t ,duty is th~t' the 
passengerS. arid the'crews ,on ~ll.our aircraft ~e ss,;'e. 'And wEfatternpt to 
render,to'them the h,igh~st degree'possible of saf("ty." : Tr.'2514. ' ..:' 

". ,.ll:! in this'Court Western proposes a"facttial basi~'; standard: . We do not 
•per~eive any substantial difference 'getween .this stlindar'd and the instruc'" 
tion that ifsoughtb~low,and WeJ:lisi;uss'ti1e question as it was.raised'in 
the proposed instructions, and discussed iIi the Court oJ Appeals~'. " 

. --' ;i. 
a4,This. standard has been rejected by nearly ~very coUrt· too consi{ier it: 

709 F. 2d, at'550-551 (case below); Orzel v. City ofWauwiitosa Fire Dept.,
I ~ . . . " _. _ .-	 _ ,. 

... 	 697F. 2d, at.755..,.756; Tuohy v. FOrd Motor Co., 675 F. 2d, atB45;Harris8 
v; Pan Ameri'can' World Airways, Inc:, 649 'F. 2d, at 677;:Arritt v.Grisell, -' 
567 F. 2d, at i271; Usery,v. -Tamiam(Trail-Tours,lnc.,>531 F.. 2d, at 
235-236. . '. .' ., " " . ,-. 

.,~.. 
c 
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Western argues thatal;!r~tional basis" ~tandard should- be 

,aQopted.becausemedlca.l disp,utes:can never'be proved "to' a 

.c~rtrunty" ,and 'be~ausejuries' !:,hould'~'not be _permitted'~to 

. resolve bo!!aJideconflict~ among medical, experts respecting , 

the ~adequacy: of individualized testing:~" Reply Btief .for 

" Petitioner 9,n. 10~ Tlje jury, 'however" need 'not' b~ corl- . 
vinced beyond all doubt 'th~t medical testing' is impossible/ ,,~ 
but only tha,tthe-proposition is true "on a preponderance of 
the' evidence." Moreover, 'Western's' attack on 'the' Wisdom ',. 
of.~!3si~ing there$0luti9n' of. complex que_stions' to' 12-iay-, , 
:persons ls .inconsistent with the 'stru~ture· of the ,ADElA. 

Congr~ss'expressly dec~de4 that, problems involving age,dis.;' 

crimit!atioh, in e~ploylneiit should' be resolved on a, "case-by:': 

case: basis" by proo,f to ajU1:y,~ : , ' 


, " The."raWmal.basis" 'standar(ls also, i!,!consistent with' the . 
preferenc~for individtialev~luati01rexp'ressed j~ th~ lan~.', . 
guage ~nd legi~lati"e:historyof,the AD~A~36., . Under. the: ~, 
Act, employerS are, to: evalua~e e!llployee,$ between the ,ages ." ~ 
.of 40 and, 70 on their merits and n9t their age'.. In th~ BFOQ ' 

,defense, Gongress provided a'limited exception to this :gen-:, ' ' 
era}; principle;·but. requir~d that'emplo;yers Nal~,date any di~7: 
'criminatIon 3;S '!~reasoilablynecessarYto~he:~oi:nial,pperation , 
,ofihe, partiCUlar ,bi.isines~." .',It -might well ,be '~rational":to , 

" ,require mandatorY' retirement 'at any age less than '70,' b)lt_ 

that result w9uld' ~ot'comply withCong'ress' directioiL that 


. employers 'mtist 'justify the, ,ratiQnale'f(),f' the. age . chosen. 
. ':,:Unless an employer c;:,tn estal?lish,a'substantial:b~sis'f6r be;.,. 
. ,lieving,thatall or neady all employees above 'an' age~ lack the' 
, ' qu3lifications requir~a for the posi'tion; the age selected 'for' 

. mandatory retirement lesstpan 70 must b'e an' age at which it' " 


.~Supra,at ~1l, and n: 16; 29 U.S: C_.§626(c)(2); t'mll'ard,y. Pons': 434 
U.S. 575 (1978): ' ., " '.' , . .' .' 


36I~deed, under a""rational oasis,"'standard a jury'might wellconside~ . 

~ ,that its "inquiry is at'.an ,end'; ,With an 'e~~ert witness' articulation_of: 


any "plausible re;l.so[rinfor theemployer.~s decision:. Cf.UnitedStCites: 
RailroaiRetirern,ent'Board v_ 'F~itz, 449 U, S. 166, 179, (1,980). '_, 

" 
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is h-ighl; impracticalfo~'the :~mployer to insur~ by iI(divid~al 
testing that itsoe'r!ployees will have the necessaryqualifica- _ 

' •. 1 _,' tioris fdr the job.;' , " 	 , 
~.> • 

,,' " > Western argues " that its lenient' s~ndard'is,~ne~essary 
'because' "where qualified, experts disagree as: to 'whether 

persons over a certain age' can be dealt with on an.individual' 
basis, an, employer must be allowed -to'resolve that contro':, 
versyin: a conservative ma,nner." " 'ReplyBrief fqrPedtioner ,,' 

'B.i..9. 'This" argument incorrectly assumes "that all expert 
'opinion is entitled to' equal weigh,t~ and'virtually ignores the 
fun~tion: Of the trier of, fact in 'ey~hiatiiig conflicting testi- , 
mOlly. In: thi& 'case, the jurY· mayo welLhave attached;little. 

, 	 weight to the testimony ofWestern'.s expert,witness. See, 
r, supra, at 406, and n.B. A rJ.lle :that .w:'uld ,require the jury. 

.1;0" defer, to the 'judgment of' any' expert Witness' 'te~tifying
, for the,employer, no ttl~~~er how'unpers~asive, would allow 
, some employers to giv~ free reign to the stereotype'of older' 

workers tha(Congress de(!riedinthe Jegishitive' history pC
theADEA. '. ,~ ">', ";, . .... ',::: - , 

'.- .. ""'--. :wh~n an eniployee covered by: the" Act' is . able to p~int 
.' -.~;. to n~putable business~s.in t~e same in<tustIj -that choQse .to _'._ ':, 

'eschew ,reliance on .p'landatory retirement earlier than age , 
~ <' ;70, when.. the "employer itself relies on individualiz~d testing . 

, 	 .'" insimilarcircumstanc~s, and when'the adrytir:tjstratlve'agency ~" 
" . with primary responsibility 'formairitaining airline safety has, 
.~ determin~d :that/iridivi9ualized testingjs not impractical.~fo'r 

the . relevant, position" the emplpyer.'s'atterltpt, to'justify its 

. decisioilon .the basis of the 'contrary, opinion ,of ,experts-' 


"', -';', solicited for ,the purposes:.of litigatioI:1~is hardlY,conviilcirtg 

__ ..,on any'objective :standard' .short· oJ ·.complete'd~ference.' 

.' : EvenJn cases iiiyolving public'safety; the ADEAplainlyaoes ' 
,:'not pen:nif the trier offact to give complet~ deference to the 

~, ' ,etnployer's deCision;:' ' "~, . :.-:, ",:' ' '. 
The jtidgmen(of the CotiitofAppealsis' " , . 

' , '. Affirmed. 
" , 

.,. JUSTICE POWELL'todk no part in'theti~ci!?io'n of this case . 
,~ " > '. • • • • 
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