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GILME~ v,'INTERSTATE/JOHNSONLANE CORP. ',·b~TOBER TEI\M,-1990 ' :20, 

20 Syllabus, ,Syllabus', ' l,.L_S: ' .~-. ,.,,- . 

~ntitrust and secui,lties.la\vs,.aml th~ 'civiC provisions of' the R~~keteer . 
,·Infh.i~~ced and Cor~upt' Organizalions 'Act (RI CO),' are'designea 'to' ,diLMER INTERSTATE/JOHNSON LANE CbR'P. 

~. .:"  .'·v '.' vanceimpo~tantpublic pOlicies,: but ~h:iims :'under,' them areappropri~' 
, ate 'for arbitration, Nor wl1l arbitrationun'dermine theEEO(;'s role in 
CERTIORARI ,to THE UNITED STATES COURT OF APPEALS FOR' ADEA e~fo~ce';ient, ::since an ADEA Claimant: is fre~ to, file 'an EEOC" " ,,', THE FOURTH CIRCUIT ' , ' 

" . . \ ~ ,cnarge even if ,is 'precludedfrorri instittiti'~g suit; since the EEOC , 
'has .independentauthority~'to investigat.e' age' discrimiJlation;- since the No,90-:-18; Argued JanuaryI4;J991~Jjecided May 13, 19~1 
,ADEAdoe; not indicatetn~tCongress intended that 'the E,EOC be i~~,Petitioner~;lm~r was ~e~uir~d'hy responaen~, ~is'e~pIOye'r; ,to register as: volved.inall di~ptites; and since ~n~adll1inistrative agency's mere involve~ :,.. 

, ,a securities repr~sentativewith, among' others, the New York Stock Ex~ , , '!rrient· ina statute's enforcement is insu(fi~ient' to preclude arbitration;' 
, ,change ;(~YSE). ,His registration applicatibn~ontain~d, inter alia; an, ' , see, e,-g'-,Rodl'jgliezd~ ,Qliijlf'~ y.ShearsonlAmerican Express,~ Inc:, 490 ' 

, agreement -to arbitr!lte' when-required to by NYS}i: rules. N.YSE Rule' , , U;S. 477. " Moreover., compulsory arbitration does not 'improperly de-,:' 
: 24 '7 pr~vid~sJ6r 'arbitration,of any controversy arising out; of a registered ' .' ' 'prive claimants of' th_('!N91ciaUorumpfovided: for :by:'the-ABE-A: Con':;: 
/ representative's employmen~ or terminati9riotemploym~nL _ B.e,!;lR.Qng.:.:" ,", -(lld riot:explicitly preclude' arbitration or other nonjudicial'Claims " ' 

,- ,'-,-' -enn:erminateO-Gilmer's-'erriploymenf'at age 62.: --Thereafter, he ,filed a " resolutions; the ADEA',s fiexibleapproach to Claims iesohition;-which ' 
charge with the 'Equai Employment ~OpportunityC(lITlmission (EEOC) , , permitsth~ EEOC to pursue hif<;irmal res.9IutiopmetlJOds, suggests that. 

'and b,'<Jught ,'suit- in' the/,'m3trict' Court, alleging th:j.t·ne had been dis~' .' , out~of-coui·t disputeresoltitiOIl is consistent with -the statutory, sch~me;
charg~d in:~violation of the itge DiScrimination irl Employment-Act ': ,'and arbitr:;ttion is consistent with Congre~s' grant' of concurrent j~risdiCc , 

,': Of Hi67'(ADEA.). Respondentmoyed to compel arbitration, r~lyingon' ' . ,tiori 'over ADEA claim's to state and federal c6urts; since arbitration also " ' 
, ' ' the agreeine~t in Gilmer's Tegistration ,application al1dthe Fe~etal Ar,: ' , 'aovances th~ obj~ctive of :;til owing claimants a broader right to s~lectthe 

bitration 'ACt (FAA). The' court denie'd Jhe motion, based on Alexi:mder " : dispute'I:~soltiti,im.forum~ 'Pp.?7':"29.. , ' " ,,:-' ,",,' . , " 
". 'v: Gal'dne;I'~Denvel' Co:, 415 U. S. 367~hich he,ld ·that,,'an employee'~ , (c) Gilmer's challenges to the adequacy ofarbitrationprocerlur~s are, 

suit '~nder Title VII of the -Civil RightsA'ct of- i9&:i: is notforeclosed by,' , insufficient to'precfud~ arbitratjolJ.. "._T!1is COllrtdeclines, to indulge 'his ,.: \ .,' 
'the: prior submission 'Of his claim to arbitration under the terms of i· spectllatlorj,'tilat the,parties ~.!1d tile arbjttal bpdy_\yilt not·,retain ¢ompe-:-- ' 

- collective-fiargaiiling -agreement-and oecause it conci'Qded'_that '92~~ ,tefjt,-con'scientiQus;--and~im'partial arbitrators/especially when both the, . 
intendedCto'pi;6[e~t.AD~AcbiimantS:lrom a waiver of the judicial , , NYSE rilles 'aI1d toe F AA protecfag~inst biased panels. :'N or is'there 

fQrtim. " The"Court oCAppeais,reversed. ' , merit to ,his argument that the limited disco,-:ery perf!iitted in atbittatio'n 
,.He'ld: 'An A:.DE~ claim"ca~ be ~u)jje~tedto'co~puls6ry il;bitration. , will'make' it difficult to prove ~ge discriminatio\l, since it is. im,likely that' , 

Pp. 24":35. ~ , " ' , , '" ,,' , such claims' require more",~xtensive discovery than· RIqo 'and antitrust- ' 
. (a):Stat~toryclaims may be the 'subject ofanarbitrationagreement, (!laims; and. since there ha,s been no' shQwing th,at the NYSE discovery , 

, ,enforceable pursuant to theiAA. ,S,ee, e. g.,~ JlditSlil[ishi Motors Corp, , 'provisions will pr6ve.insufficient'to al16wllirrCa fi:tir 0pp'orturiltyto prove 
',v."Soler Ch1'ys(e1~'Plymouth; h1.C;.,'473 U. S. 614. Since the FAA marii- • ' his c1~im. 'fIisargument that arbitrato,rs' ~i1l n:;; issue writtendpinions; , 

--~fest~a litier~lfede):aipoiicy favoring arbitration, Mo~es H.' C,one ).1emo- __ ' : resuiting:in a'lack of public knowledge of emplojrers' d;scrir:ninatory poli~' 
rial Ho.~pital' v;' M e1'cm-y'COT!:~tI7/.dtio~ Carp" .<!6Q U.-S. 1, U,and sirice, -d~s; an"inability to obtain effective appellate review; and-a stifling of the 
neithertne, text nor the'legislative'history of-tne, ADEA explicitIypre:. development, is also rejected, since :the N¥$E rules require: that, 
chides, arbitration; Gilinerjs bound by his agl',eement to arbitrate. unless -' arbitration ai,imls,be in writing, ana lie made'. available to the pU,blic; 
he, can "'how'aidnhei'ent~onflict 'b~tween arbitration ,and the ADEA's'" " , since judici:;tf decisiQ,ns' willcoiltjnue ,to, be iss~ed for ADEAclainiimts 

, '" underlyi,l~gpurposes: 'Pp. 24::-~6.,~' , " "; , , wi'thout 'arbitration agTeements; 'and, ::;ince Gilmer's argument applies" 
, _,; , .(b) Tbere is ·no inconsistency between,:the' impor~ant, social policies ' -, equally tosettI~ments of ADEA Claims. -His /trgumenfthat arbitration 

furthered by the ADE.A and enforcing agreements to arbitrate age.disc., - procedui'es are inade.9uate becauseth~y do not provide for broad equitac , 
crimination Cil;lirrt~", .While arbi£ration'Jo'cuse's,onspecific;dispu~es 'be- , ,ble I:elief is tmpersuasive as ~ell, since arbitratoi'.s have'the power to 

,"\ , twe~ri thepal,ties, invglved, so:does ju'dlci,arre'soiuti6n qf claiflls,' yet fashioneqtiitaple relief; since the NYSE rules do not restrict the·type 
,b.ot6 canfurther,br6ader social pu:~pos.es. ,,va'dous other laWs, including " relief an arbitrator may award'and provide for collective!,elief;, since, the 
• _. \ -.0
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ADEA's pro~ision for the poss~bility of coIiective a(!t1on does not mean" 
'that individual attempts ,at conciliation are barred; and since arbitration " 

agreements do not precltidethe imbCitselffromse~king clasE?~wide and, 
equihible'relief. Pp. 30-32.' ," " ' 

.The unequal bargaining power betw~Ememployersand emp~oye~s ' 
is'not a sufficient reason to hold that arbitration'. agreements are never., 
,erif6~ceable"in the enipl4?Ymerit conte~t. 'Cf.,e.,'g., Rodriguez de Quijas, 
sup1u,at4&(. Such a claim is,hestleft for resolution in cas~s. 
Here,there is no indication that Gilmer, an experienced businessman, was 
coerce'dor,defrauded'i~to ~greei~g to the arbitration:clause: Pp;'32:"'33., 

(e) . Gilmer;s reliance on Alexander v. Gardner·Denver Co., 415,U. S. 
36,' and its progeny, is' al~o"~isplaced. Those cases inv:olv'~d the issue 

, ,whetherarbitratiC!n of:conttacf.based claims p~ec'ude~ supsequerit judi· 
~iaf r'esolution:ofstatutory claims; not thee~forcellQilit:x'of anagreeme~t' ,,- , 
toarbi£rate, statutory claims.T~earbitration in those:cases occurred in ' .. 
the context o(a collective.hargail1irlg agreement, and thus,tnere was 

. ; COricernabdut, the tension between collective representation ai1d.iridiviQ~ " 

. .'uafstatutory.,rights 'that is not applica,blecin this case. ,Andthbsicases, " 

were' not decided' urider.-the FAA: ,Pp, 33:"'35. ' 
'.,895 F.2d'195, affirmeQ. ",','.' ,,,,--,: . ,-,... 

'WHITE, J"delivered.the:9Pinionof, the ,Co~, inwhich REHNQt.;rIST,' ' 
, C:,J:, andBLACKMUNj O'CONNOR, SCALIA,.KENNEDY, aDd SOUTER,JJ., 

c,~joined.~StEVENs,~J..,filed,it'dissentingopinion, in .which. MARSHALL, 'J., 
___ jQin.e,tI.; AAst,:p...36. __ . -'- '~,.: " "',~,,-,' '" ~.. ', 

. John,T~ Allred argued the cause, an~ ftleda, prieffor: 
petitioner> . , '" ' . ,'> ' 

,',' 'James B..,Speari; "-1:;" argv.ed: th~ cause:fo~.·respondeI1t .. 
wtth hinton thebrier'was'Rqbert. S. Phifer.*' ' 

*B~iefs:of ~;nici ~riae urging reversal were filed, for the American As·. 

~ociatiol1 of R'eti~e.d Persons '~y: Cd-thY'V(jntri4l:Monsees and Robiirl L. 

'Liebross;.and for the American Fedel;ation of Laboi':et al. by Laurence 

Gold"and' Marsha S. Rerion,.' "'. " I' , " " 


"Bri~fs of amici curiae urging ahance "~ere filed "for~ the Center for 

Public Resources, Inc., by Jay¥\,: Waks;,for theCnamber 'of ComIll,erceof 

the UnIted States of America by Peter G. Na,sh,"DixieAtwater;.Michael 


. • , . ~ , ~ I .' .' , 

J.Murphy, and Stephen,A. Bokq.t; fQr the, Equal,.Employment Advisory , 
Council.~tal. by Robert g Williams, Douglas S.McDowell; Ann E{iza·, 

• '<. 
, , 

, ,. 

"GILMElr v: INTERSTNfE/JOHN$ON..LANE CORP: 

"20 "Opi~ion of the ,Co~rt '.~ , 
~ . .) ;' ~ ',. 

," , JVSTICE WHITE. deliyered,' the opinIon of, the, Court.;," " " 
'Theque~tion pr~sehted 'in this case, is 'whethet a,' claim' , 

under 'the Age- Discrirhinatiorr in-Emplo.Yment' Ad bf 1967., ~, 
.<ADEA);' '81 Stat. '602, as ,amended,' 29 U.S.C:§.621et seq.; .: 
, can be"subjected;to'compulsory I:lrbitration pursuant to anar-' 

7 '. Qitration agreement in a, se"curities registr-ation application. ,"" 
, '. 'TheC.:mrt of Appeals ,held that it-could, 895'F~'2d J95 '(CA(', 

,1990);andweaffirin.,' '. ~<,'
.'-- "I ' (' 

, ,Respondent Interstat~/Johnson,~arie Corporatl~n (Inte;.." , 

, 
:.;..,~ ---:..:..--state).hired.,petitioner.~oberl:GilIl\eras ~!)~fanager or Finari:'~~ , 

" cial'Services in May H.18L As required:by ~is'employment, , 
'-::Gilmerregist~red' as a securities representative~with several 

stock exchange,s;' including tbe New York Stock Exchatige,:'--~ 
(NYSE). See App; 15~l~J. »isr~gistration applicati()1i~ en.: " 
titled "lJrliform' Application for Securities Industry Registra-:. 

, tion orrransfer; ".proviqed~.arriong otber, things; that9ilmer:
, "agree[d]to arbitrate'anydispute~ clainror,c()ntrover~y" aris
irig~ betweeri 'him and, Interstate "thati§.'r~q~j.l'e<;i' tp~be.arbi~.,", ,.~ 

. trated, underlnerules,consj;It'i!tigl).§'OLQY-:iaws.ofthe,orga;. :~-.: 
, -"'nizatioiis'with which fregis~er.", [d., at'18. Of relevarlCe to • 
",' 'this case, NYSERltl~ 347.provides· for'arbitratioh' ()f"[a]ny -: ' 

~.~  'controversy between a registered represemtative and ariy'. 
' member or member organization arising, o'ut, of the~employ~ 

, .... ·me~t or termination .ofemployment pf suc~'registered repre':' 
sen~tive."App. to,Brief for, Respondent 1j , , " ' 
, Inters~ate'teriniriated 'Gilmer's' e.mploJ!l1eht in" 1987;,:at 
which' -time'Gihher :was62. years of age.; , After first , filing-: 

:' an-.3:ge discrimination, charge with the,Equar E,l11ploYn)~nt, 
'OpportUl}ity"Co.mIiiission '(EEOC): Gilmer' . subsequently. , 
bro,ught ",suit 'in the:<lTnited States District Court:for.~the 
Western District ofNorth~Caro1ina; alleging th;lt lnterstate,' 

.. had discharged' 'hIm oecause' of. his age, in' violation of the' 
~ ( - ~ 

beth Rees1!l-an; and Donald L. Goldman; for t~e Lawyer:s',Commit!ee for 

Civil Rights Unger Law 9Y,Alctn E.Kraus, Niqholas deB. Kaizen:bach; T"SeY~lir; and for. the Se~urities Ind~stry~A~SO<;iatio!1' I~c., by A. R~b. 

Robert F. Mullen, David· S. Tater,; Thomas. J. Henaerson; and Richard ertPi'etrzak and William J.. Fitzpatrick. , " ,," . 

"" ." .' . ", . 
," . ' 
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Opinion ,of the Court 	 U. S.,' 

, ADEeA.'In~ ;esponse to Gilmer's, cbmplaint':int~(staie·filed 
:theD.istric£ Court .a'motion to compel arbitration .. of the, ' 

ADEAcl~{h..: . I~ its:,motion, Interstate relied upon t,he ~r'
bitratibn agree.ment:in .Gilmer's registration)lpplication.: as '., 
,well asthe'FederaJ Arhitration:Act(FAA),,9 U. S. C.§ 1 et 
seq. ,The.District Coui't4enie4'Interstate's mot-ion, based ott, 
this, Court's decision in"Alexand~r v. Gardiier~Denver Co." 

. ',' 415U.S: 36 (1974); and, becayse ·itc6nciud~d that "Congress' 

. intended to prote~t ADEA Claimants ~from the waivet of ~ ~ 


JudiCial,' forum." .App;'='B7.. ' The' 'U nlted ' Stales" ,Court' of, 

, ,Appeals for the. Fo~rth'Circuit.reve~sed,finding_"n9thing in, 


, -;thec..text~:Jeglslative',tiistoiy;' underlyihg'~urpos~si'o:r die 
/;- 'ApEAindicating a'congressiona] intent tp. pr~clude enforce

ment of arbitration.agreeinents." 895 F: ·2d, at 197.. We 
grant~~fcertiorari, 498 U.8.'809 (1990), to resolve '"3 cOnflict. 

: among· tlle; ,Courts :'of Appe~l§ regarding the 'arbitrability of 
ADEA;claiin's.I' ;'-' ":'. " ' '. , 

" >, II 
'. .' .: ...... - ~ " , 

,The f AA'was origiriallyenactedin 1925; 43 Stat. 883, af.ld ', , 
_ ....:~:-~~.__ _. ~. _____ ;"" ____ --.,.. •• -",. - -"-.' -- - - - - - .- - -- - .. ~~- '-" 4:::

T, then reenacted and:codified ifl·1947 _as ,Title 9 of the United 
_"TT States:cCode~' -It~ purp;;s~ 'w~i t~ ~ev~~~et.he~i~~g-;t~r{ding 


- Judlcialhostiljty t~atpltra~ion agre~ments~tbat.had existed' 

at English' common law, and had been adopted by American 


.~'~oilrts, and to, ,place': arbitration agreement~rup0!1. the' ~ame 
,fo.otingas ,other contracts:, iJea~ JVitterReynolds lJ~c, .'v. 
: Byrd, 470'u. S.213,219-220"al1dn: 6,(1985)'; Scherk v: 

All5erlo-Citlver·Co., 417 U.:,S.506,51O"n. 4,(1974). ,Itsp,ri  ", 

mary substaptlve proy{sionstates that'![a] written provision 
ii{any maritime transaction'or a contra~t e'{idencihg' a ·trans:: 
action involving'commer.ce to settle 'by< ~rbitration a, contrp:' 

" versy thereafter"arising out. of such--contr~ct or tdinsaction 
..: '; 'shall; bevalid,)rrevoca,bie,:,alld ehforceable,:,save upon' 
sUTch grou,nds as exist at law 'brIllequity for the r:v:o~ation of 

I Compare the decision ~belowwith Nicholson v. CPC ilit'l 11;'('" 877 F, 
2d,221 (CA3 1989). ,,', .' ' 

': 
/.' 

" 

" 'c, 

. 'GILMER Ii INTERSTA'f,E/J.oH~S()N LANE CORP:, 

2(:)'., 

,any contract:'; 9U.,S:)J.~§2.' The FAA. also ,provides for: 
'stays 'ofpr'(jceedings in fecl-era! aistrict-c~)Urts when an issue ' 


: in the ,proceediI1g'is~~f{;!rable, to arbitr~tio,n, .~' 3, andf(jrpr~ ': " 

ders compelling arbitratiof.l when, onepaii.Y' has 'failed, ne-.·· 


., 'glected', or'refused to '~6mply 'with an arbitration, agreement;" 
',:-,,;:§'4. : '; Th~se'provisi9ns manifest. a "'llperal federal Policy :fa:::''

:voring .arbitration· agreements:" M,o,ies'H. 'Cone Me,morial, , 
,~Hospital v.,'Merc'lctryC,onstn'iction Corp~, ':i60' U .. S. 1, 24
(1983).2' " ..',,' 

- 2Se~tiori 'r'or-tne TAX -'fh~T'~'riothf~g::-h;;reiri contained shall 
appW to contracts 'of employment of,seamE!n, j·ailr.gadempI6yees;"or,:any" . \ 
. other Class .of' workers .engaged 'in foreign or interstate commerce." . 9, 

S. C. § 1. , Several aniici, curiae in' suppoit of Gilmer argue.:'that that 
sectioh excltidesjrQrn the:cov~rage o(the FAA all!'contractsof employ: 
,'menL" ,GiImer;~however, did not raisetheiss.ue in ,the ,courts below; it 

' \vas, not. addressed there; ana it 1.'.':g; not mnong the ,~uestions presented, in: 
'the petition for ce,rtiorar( 'In ,any / event', it would be, inappi'opl'iate 'to " 

"address the,scope 'of ,(:he § 1 ~x~lu'sion/becaus~,the al'bitl'ation clatise bein~ 
enfoi'ced .here'i.s not contained in,a contract of employment._,:rhEi .F:AA 
' . that· the~a:rbitration clatlsi:n:fuing,enforced' 'be'In"writiilg~~ , §~.Et.___ , 

-,--'-9~U, §§2;-3~"":The'Tec(wd·before·us. does nofshow; ami thepar-' 
hot contend, that GiImer'semployrrtent agreement with Interstate 

.c.ontained a wl'ittenarbitration: clause.! Rathel" thearbitnltii:m clause it 
'issue is 'in (mrner~s securities registration applidition, 'which' is a ~ontract 
~ith the sec~l'ities 'e~changes, riot, ~ith Interstate.;Thelo\Vel:. courts '~d- . 

'dressing the issue uniformly have con~luded that the.,.exdusionary'~laus'e _ 
, in §lof ~heFAA 'is imipplicable:to arbitration ~lauses<;ontailledin such ,~, 
. registration applications. See, e. 'g., Dickstein v. DuPont, ,443 F;' 2d 783 

' ,,(CA1197.1); Malison v;?t7tdential,Bache Secll/'ities, Iil,c';, ~54 F. SUP!), 
--"·101,164 (WDNC 198});iegg, Mason &: Co. v.' Mackall & CQe, Inc" 351F. 

Supp.13(J7 '(DC 1972); Tmzetti v: ShirlelJ, 219 C~LRptr.: 616, 618,,173 CI!I~ 
'App; 3d'1144"(1985); see' also:Sfokes v:: II1el'1'ill Lyil.C,;,· Pierce; Fel~nel' '& 

523 F. ,~d 433, 436 (CA6 1~75)..:WeimpIicitIy assum~d as much in 
v, Thomas, 482 U. S. 483 (1987), where we held thatthe~FAA.i:e: 
afOl:mel',empl~yee of a securities (H'm to al'bItrat~his statutory, 

wage claim again~t hisfohner eml)loyer, ptm3uantrtp'an' 31:bitratipn- Clause
-./ 	

inJ1i's registi'ation appii.catiOil. Unlike the d{ssent; se~ lJOst,'at 38-41, w~,' 
choose to follo.\vthe plain lang,iage"of the FAA and the\veight o{author.ity, 
and we thei'e,fol'e holclthat § l's exCIusional;Y ~Iausedoesnot apply to Gil
mer's arbitratiol} agi'eement Consequently, yie leave for ~nother day the' 

'issue raisedby,am,ici cUl,'iae: ~ , 

, " 

l 
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. ,... now' clear that,stat)ltory '~lai~s~~;y"be the s1!?jeCt 	 .";ar-~~s,·.:howe~er, ':~·at:. co~puls9rY· '~i.r~it~at~on· of .~D.EA .. 
• 	 :< .' : It IS by . ra i6~"a'e'ement;,ei1forc~able. pursuant" to . the . , C~a1!llspursuant to arbItration agr~ements .woul~be' mcon- '. 

·of an arblt td" gr t . 'r'" we have held enforceable ar- . . . slst~nt \y1th the. statutQry framework and purposf;!s of the,_ 
FAA. Indee, m r~Cf:m yea s , " . . . -' ,.... 	 'ADEA' L"k th C rt f'A I' . d" - .' '. ',.' '.:'. . ." t . 1 t'n ~ to claims arIsmg 'under the-,.., .' .... . 1 e, e QU 0 ppea s, we . Isagree.·- .bltratlOn agreemen s re a I ,g , .' '~ .' ., ' 	 " . ' .' '.~ , '. 

, Sherman 'Act,' 15' U. S. C. §§ 1-~; § 1O(?) .of the ~~CUr1tIe.s . '. , I' 

Exchimge' Act of 1934; 15 U. S .. C. § 78J(b); the CIVl~ pr.ovl-, /. . ... ' .' ' A ..... , . ' 
si~ns of the Racke'teer ~nflp.ence~land Corrupt OrgamzatIo,ns Co~gressenacteq th~ ADEA,in 1~67."to. proinote:employ::
A~t (RICO); 18, U. S·. C! § 1961 et seq.'; a;nd § 12(2~ o~the ~e~ ,ment of. older persons based on th~ir ability. rather than 
curities Act, of 1933, ·15 U. s. 9· § ?7l(2): ,Se~ Mttsubtsht.. age;t? prohibi~ arbitrary age discrimination in employment;' 
Motors C(}rp. v, B~ler Chrysle!-PlymQuth, Inc" 473 y, S. [and] tp~ep~~mp'!o'y'~!,~a1l4 ~irk.~i:~.find . .waYs.of rrieetil}g"'~' -: 
'614:(1985); .Shears6nIAmer.ican"Express I:z:c"y,.McMa.hon,. -'"~-~problems arising from t~e itnpact ofage em .emploYnlent.~' 

· 482 U;S. 220 (1987); Rodriguez de (}:u:'l)as y, Shears,onl '. 29~,U. .s. C" ~62~(b):., To"achievethose':goaIs,tbe ADEA, 
, American Exp~ess, Inc., 490.U.,S . .~7T (l98?). '. In these·. ·,.a:mong~otherthings,·makes it ,unlawful' for an employer~ito " 

cases we recogflized'that "[hIv agreeing to arbl~r~te.a statu- , :, . '. fairor~efus'e to hire or to' d,ischarge any individual or other:- . " ~ 
, 'torY',claim, a party doe~ ~?t forgo t~e.sti~sta~tIve rlg~ts a!- , "wise :discri.min~te· ag~inst a~~ i?dividual;~ith respect; to his . 

forded by the statu~e; It Ol1ly ~ubmlts to. theIr .reso~utl?n 1~, " . eompen,satlOn, ,,terms, . condItions, orprIvIlege~ of' emplqy-., 
an arbitr~l rather than 'a judiCIal, forum." ·Mtts,ubtsh'l; 473 . 'ment, because of~i1ch indiv.idu~l's age."~§623(a)(1).,· This' 

, ~,:u,-:S.;at 628:', . ; '.: . -, : c.' ,",:, ,'.~;.• ~'.. . . ''.. proscription, is enforced ,both by private .suits··arl(thy~he .'~ 
, ' ;:' Although ail statutory claill1s ma~ ~o~,be _a:ppr?~~l~te/Or,·..· .; '_,,' . ,E~On-~ .Tn order,for,ah ·aggTieved·~ndividti~lto 'oring ·stii.1i_ 
, -~":'. arb'itration f ""'[h]aving~ inade the' bargall~,-~o__arb:tra!e!.~~~~.. .~' . " under the.-APEA, he or she' rrtust-fJ,:rst.fi}e 7 i(cliarge-witli ibe --c-"

'.-~ . :~~- partisfi'opiCloe.held .£0 if'uril~ss':C5~~gr~s,s Itself h~s evm<:ed., '~, . ':. E~O~. apd th~nw!lit at,leaS!ge:~ays; .§.626,\d),· An indiv~d- :.... 
an intention to preclude a ~alve:r ofJud~Gl~lremedles for the ~ -: , '. uals ,l'1gh,t to sue IS. extmgmshed, howeiTer,)f the.EEOC lU

statutory rights .at, issue." •. Ibid., In thls.,regar.d, .. we note " , ,stitutes a~ action against~he empI?yer. 'J 626(~)(1). ' Before 
that the burden is on GilIIler to show that CQn~ess mte~ded" the EEOGcan brings.tich an action, though, itinlJst-"atiempt 
to preclude a. waiver of a,' judicial forum. for ,A?EA ,~lalJl1s:. . toeliminatet}le discrimlnat6ry_pr~lCticeor, practices alleged, 
See McMahon,- 482 U. t:t ,'at 227. If sU,ch an mte~tlOn;e.x- , . andtQ effe,ctvoluntary,:compliaricewith'the requirements of 

. isis 'it-will be discoverable'in the text of the ADE;A"l~S le~s- . .,:' this 'chapter throughinformaJmethods"of ~onciliation, c'onfer-' 
.latl~e .hi~tory, ot ·an. "inherel)t. conflict" .bet~e~n ~rbl~!atlOn. "ence, and pers·uasio~." , §:626(~); see also' 29 CFR '§ 1626:15 
and the ADEA's underlying purposes~ See 'lbtd., . Tliro~gh-. . . :,(1990)" .', ' ,- . , .,",'. . .. . 

. out such'art inquiry, it should be-'kepUfi min~ thilt"questlOns,:. '. As Gilmer'contends; the'Al)~Ai~ designed:not;onlyto ad:' 
· ',of 'arbitrability must be addresse~with a healthyr~gard for: d,ress. iridlvjdual grieyances, out also to further important so;;.' 

the federal policy favoring arbitratiol};"Moses H.:Cone, 460 .~' ... ' cial. polr~ies, . -See,·i;1. g"EEOCv.Wyomingr460 U, S. 226, 
U. S.;at 24. i~: '.' ' .' <. .~: 	 231'(1983),. 'Ye.d(l not perc~iveanYinherent inconsistency• 

." " . IIJ . 	 . 'between thosepolici~s,;_hoW'eve,r" ana ,e!1forcing agreemenls 
','.' :,'G''1'" .:, d" tha't'n'o'-:thl'ng I:n th·.e· tex't' of-the ADEAor .. : . , 1 mer·conce es· 	 . ' " . ' 
.:" . '.' '1' t' ···h·· t' 'e'xpll"C'I'tl'y p·r'ecludesarbitration; ,He,Its le~sa lye IS ory, .-.... , -- . . 

: • ".... • " <", • • ". , ;'. ,,.. 

'. :' 
,I' 

to arbitrate ·age discrimi,mi'tion' claims: 'If is't.rue·that ar-',' , ,~,', ' " .. . ,"'" ,'. , ' . 
'bltrat~on. focuses on speCIfic dlsputes~betweenthe parties in:-.· . , ". . ., , 

, I 

.' 
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. volved. The'ame c~n b.e:said:,ho~ever.,ofjudicial re~("u-, .. ' ag:encyih~the ~nf?rcemen(of·a, statute is itot sufticie~t to pre- . 

, !'.v" of-claIms:, Both of~hese dl!3pute resqlut!on mecham~ms, , ' , , clud,e.~r~ltr~tlOn. ,,; F~r:ex~ii1p!e" the Securities 'Exc4ange', ' 
._ '. nev~rthelei?~also can fur~~e~ broader ~oclal pl1rp?se~., The: , ': CO~lJl1sslOn Is..h~avIly myoh::ed IJl th~'enforcemen,tof the' Se~: 
.' .Shennan Ac~'.t~eSeC?rItIes ~~change Ac~ of:1~34!'RI?O, , ': ",curItles Exchange Act· of :l~34and,theSecurities Act of1933,_ ' 

_', 'and the_SecurItIes Act of H)33, all are desI~ed t?\~dv~nce, " but,we have held t~at claIms 'und~r:_bothof those s~atutes 
, ,'important publicpol~ci~si but\ as' n?ted above~ clanTls u!1?er :' ~ may, b;e ,s,llbject to compulsoryarbitration~~' See She.a1·sb;~r ' 

thosestatutes are approp:riate -for arbi~ration.. ~~{S)o long as /",~, Amertca:n ,Express lnc.,y. McMa/bon,!!82 U. S.:,220(1987)· 
'the prospective litigant effectively'may vindicat€r[his _or,her1_ : Rodriguez de Qliijas'~. "ShearsoiiIAineiican,E~press, Inc.: 
statutory ca'use' of action in the arbitral -forulI!, t~e st:;ttute , '490 U i' S., ~77 (1989)~ ,,' : ,; " "',' - " ,,' ", , 

" wilrcontinue. to serve b"t~i,sr¢lllediararid deterrent rUne; ',' " Gilme~also ru:g1lestha~ compulsory arbItration is improper 
, ',don..:" '_M.ft~Qj8-'!J,s'Ul!.!a,- at:63T:~~_ " ~_ _;:--:. ,_; _:,_ -_;- -~., 7'---- --' be~a.use_ItdeprIv:es"clalmants' o~- the judicial forum :provided 

, 'We als~, arel!-nrx::rsl.l~~ed ?y the ar~ment ~hat arbI~ratlOn_. "~0r., byt~e ~DE_~:".congress, ~owever.' did notexplidtly '" 
, ',"will undermine the role of the EEOC In enforcmg the. ADEA., " preclude arbItratIOn ,or other nonJJldicial-r-€solution of claims ' 
: "An in d i vid ual ADEA clai man t $u bj eof t() ~n arbitrotiQil _:. . , '!ven in its recent .ame pdments to the ADEA, "[I]f Conires~' 

'::!lgreetnent will still be free-'tofile-'a~h~rge..wIth the. ~EQ~" mt?nded.t~e !,ubs~antIve.pr6te~tion,afforaed [by the'ADEAl'<,_, ,/ 

_': ~ve.n though' the claimant is nqt.able to mstltutt_3: prIvate Jl1-r:" ' ' ,to .Include pr.otectI?n ag~mst wah;,er of the right t9' a jud,icial 
, dicial action;- ,In~eed; Gilmer filed a ChargewI~h the ~~?c ,.:' , ' . f?:um,. ,t~at~~te1JtI?n 'w,IlI ?_~/~educibl~" ~rom text or,legisla
in-Jhjs case: ,.In any event,. the.}!~E09's rol,e., m ,comoatIng : ' ,tI~e hI~tOr.y.. M'/,t~ub~,sh'/,,473JJ. S., ,qt 628. Moteqyer, 
, age' discrimination i]' notJdependent on,the ~l}~g of;a chru.-ge; . ~, ._.', "~ ', __ ,_: ~II~~r~s _~:g1lm,~r1~ ,~~~:t::,es:th~,APEA;s fte~ible:approach-to 

, " th~agenCy~mayreceiv.~:infotmatii?!rcQnc~tn:~~~~l~~e~ ~~~la-_ '~,_ :~:. __-' _~,,~~,Sql~~1.?~ o(cla}m,s. _J'lle ,~EO.G" for _example., is-directel to-
~-tions:Onlie~A.bEA~"fromariY-sClllrce.;"and.it li.~s m~ep~ndent " " " ' i, " ,Pllrsue'."mformal meth?ds of. ,conciliation, ' conference, a,i-i'd
a~thority to':in~estigate,age discrimination.' -See 29 ,CFR ,> ,perSUaSIQ~," 29:1J.. S:: G.' §626(b)" w~ich suggests that out.: 
'§§i626~4, 1626.13,(1990). Moreo~er, l1othingin'the ADEA , of-:cou.rtdIsPUte r~~oluti,on, such as arbitration, is consist
ihdicate§' th~t C(jngr~ssjiltendeq that-the EEQC bei:nvolved ':, ent .":Ith the~tat~t~~~ schern.e 'establis~eQ 'by, Congress',' In 
In, all employment d~simtes. Suchdis'p\ites can .be settled" ' a?:htI()n,ar.bItr~t~()~ lS, consIstent, with Congress' gr~uit :of 
for example;,' without ,any;EEOC jnvolvement. ' ,See, e., g., " ' concu~ent JurIsdIctlpn, over ADEA sl3:~ms tQ state and Jed:.. 

_:,Co;;entry v.Unit~d, ~tq,~esSteel,Cor'p~', 856 'F~ 2d' 511, 522 ~" 'eraI cou~s, see ~9 ,U. S. C.-:§626(c)(I) (allowing suits to,lje 
, ',(CA3t988);~Moore\f. McGraw edison C9., 804:F. 2d 1026", ,b:ou~~t,manycourtofcom1?etentjurisdictiOh"); becaJ1s'ear

'1033 (CA8)986); Runyan v. National Gash Registe~, Corp:, '-b~t!~tlOn ~~eement~, "like tD~ provisioilforconcurrentJuris-
,~ 

, 787 ,F.2d' 1039, 1045,'(CA:6); ·cerL denied, 479"U. S. 850,~1CtlOn, serv.e to a~vance:th~'objective'o(ano,,:iilg [claimants] , 
(1986).:l"Pina'lly, the~erejrivolverifent,of an adrnini,strative , a broade:' rlg~t' t? select, the fo~um for, resolving disputes, 

" 
---.-_-,-_' ,'" , ','" " , whether It be,'JudIcIal or otherWIse." Rodriguez de Quijas, 

,_", " ',' ___ ,' ',' " fi P t t' A' t P b L supra, at 483. ' ' 
'In the'recently enacted Older Workers Bene ,.t ro ec IOn , c .. ' , u --, ' " ", ' ----. 


iOl.:.433, 104 st~t. 978; Congress, amended theA~EA. to providE:! that "[a]ri, ' "" , , ',/ 

, , indivi<;lual,may not waive _:lny' right or c1.aim :uri,der Act un~ess. the 
 c~rtain conaitio?s that must be met in order for 'a w.i'iver to be knowin and 
, , : waiver J~:knowing and voluntary,", S;e, § 20). also, speCIfied , u"hmt·, ..u lJ",i ' , g, 

( 

" 
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, In,argui~g',that. arbitratio.{l is iI\co.nsistent with th~ ADEA, '~ 
,-Gi1me~ also.-rais~s a ho.sLo.rchallenges'to. the adequacy o.Lar- ' 

bitratio.n proc~dures.. Initially, w~ no.te that in,6tir rec~nt 
arbitratio.n casesweha\;!":! alreadYrejecteamo.st o(these 'ar- : 
gU,ments' as insufficient to. ,preclude arbitratio.no.f statitto.rY, 
Claims., Such ge~eraljzed, 'attacks' o.n)1rbitratio.n"res(t) o.n' :' 

",suspi~i()riof arbitratio.n as a, metho.d"oi' weakening, the pro.tec~ , 
. tio.ns affo.rded.in the substantive law to. wo.uld~be co.mplain:.'_ 

, ",ants," and as s~ch:,they are I~f~r o.ut ' -step, With o.ur.'current 

, 

' 
-	 -' - 0 ' strong ,-endors~ment ,'o.r-th~ federal stattltesf~~oring this ' .--- 

met4c;>d o.freso.lving disputes." 'Rodriguez dc~ijas, supra, 
~ at 481. ,Co.nsequeJ.1t1y, we ,address,thes~ arguments' 'o.nly 

'" -' 	 briefly;' " , " ' ' ", 
_'"Gi1mer',f1r~tspecuiates that arbitration pan~lswill,be bi-' 
ased., _Ho.weVer; "[w]e decline to.',indulge-ihepresumptio.ri ,
that-the 'partiesiincl arbitr,al' bo.dy cori~ucting a'pro.ceeding 

';', 'Willh~un;;tbleor unwilfirig'to.'retain Gompet¢rit., co.nsciel1tio.us 

,C_>,__ ' _~ ~:aild'itTIPartiai arbitratots."~- ~Miisubi'sh:i,s1tpra,-at 634'.::' IQ 
, ~:_ '--: ,--'~any'event;:\ve-~ote ihat'lli€(NYSEcarbitratiorirules, 'whicli--::,:-: 

, are a~plic:lbl~~~ the~ di$)imte' i~ this case" pr9vide pro.t~~-" 
."' 	 tio.ns against biased panels., The rules require, fo.r example,

that the parties be_ informro(i{ilie' emplo.ym~nthisto.ries 'o.f 
thearbitrato.rs" and th~t they- b~ -~l.lo.wed to. ,make further:ip~ " 
quiries into thg arbitrators' bac'kgro.undi. : See 2 CCHNew 

, Yo.rk.Stock ~xcharigeGilide,~2608, p~4314 (Rule}608) (l991) 
c - -' . . ~ , ~. . , . . 

(hereinafter.2 N. Y :'S.,~. Guide):" In add!tio.n,~ach party,is, 
,'< allowed one .per~mpto.ry challenge and unlimited challenges 
"fo.r'cause. A4.,"12609, a(43i5(Rule,609). Mo.reoveri ',the 
, , 'krbitrato.rsare required ti/disClo.sEtHany circumstances which ", 

~~_' ~ight pre~lude! [th~rri] from rehqering an, o.bJ~ctive,and im= 
':prujial<deterIDinatio.n." [d., 11 261O,:at 43:t5(Rule 610): ,The" 
FAAalso.'pro.tects againsFbias, by p~o.viding that courts may:" 
o.verturn afbitratio.l1decisio.ns"[w ]here'there wa1? ,evident: 
'-partialityo.t', co.rruptio.n' iiI thearbitrators.'i', ,9 U~ "S.C. ' 

. _. - :~' 	 . 

/' 

UILlVl£JJ:VV. iNTERSTATE/jOFU1H30N LANE CORP. 
--' 

,/. '20', 	 Opinion of the 
w 	 \.:' 

§ lO(b):~' Ther~ha& heen no.sh()wing in this case that tQo.se 
provIsio.ns' ate 'inadequate to gUar9i agai.nst':P9tenti~l--bias~ , 
", Gilmer aJso. co.mplains'that the discovery: 'allo.wed in ar-' _ L.. ~'" '.' .J 	 ~, 

, bitratio.n is mo.re limited thil,n' in, the fedet;;;tlco.urtstwhich he 

, co.ntends :will rnakeitdiffic~lt 'topro.v~disctimination, It is 


, ,'" " unlikely" however, that. age :discriminatioh Claims 'require 

. :' - '. .... . - " . 	 ),'.-. 
, mo.re':extensive:discClvery than 9therclaims tpat w~hav~ 
, fo.und to be arbitrable, such~sRICO ,and antitrust claims;, 

'" Mo.reo.ver,' there lias been no. sho.wing in this case' that the 
'NYSE discoverypro.visions; which allq~ fo.r:~()~:~um~l'!t_p.tQ-" 

'~ ductio.ni'irifQrmatio.n- r~quests,-~depositfo-nS; and, subp.qenas, 
see ~ 'N.,Y. R, E.G!llde 112619, pp; 4318-4320 (Rule 619); "'0, 

Securiti~sa:.nd'Exchange,Commission Order Approving Pro.- ' 
," po.sedRule: Charige~by, New Yo.rk Sto.ckExchange" In'C.,' 

':'Nat. Assn. ofSecuriti,es Oealers; Inc., and the AiJ1€;r{~an 
- 'Sto.ck Exchange~ Inc;;: 'ReJating ,to, the, Arbitratio.n Pro.cess 
: ,- and the Use of PredisputeArbitratio.n Chiuses,' 54 Fed. Reg: 

21144, 21149-21151 (l989)~' will pr'o.ve ir!sufflCient' to.'allo.w- '.' 
" ,ADEA claimants, such_as GilmeiLa fair: oppo.rtunity-io;pres'enr ,;. 

.. ' -,-iheit'cia.ims:'_.Altho.ugh,tho.se' pro.cedures:might ~not7bE(as"':" 
" "-:e~tensiye,:asiin tlie federal cQ~s, by'agTe~ingto arbitrate, a 


'party Iftrad,es the proeedur~s and oppo.rtunityJo.r review of 

the' co.urtroo.rri~fo.t: tJui simplicity, inforin~lity; and expeditio.n 

o.f arbitratio.n:" 'Mitsubishi, 'supra/at' '628. ,Indeed; an 
impo.rtant counte~eight to. the' reduce,d disco.very il1~ NYSE 
arbitration is that' arbitrato.rs are' no.t' bound. py tHe rules' 
of'evidence: .- Se(2 N:.. Y; 'S.' E. Guide ~ 2'~20,'p~ .43'20 \{tule 

~ 620).' ' -", 
'Afurther 'alleged deficiency o.f arbitration .is ',that:' arbi-' , 
tr;;t~o.rs ,o.rte'n' ~ill no.t, issue written',op.i:riions, resulting, Gil

" 'mer co.nten-ds: in 'a lacko.f public: kno.wledge>o.( emplo.Yers' 
dJscriminatoiy -pOlicies; an inability, to.' obtain effective' appel::: 

: latejeview, and a: stifling o.f the develo.pment of the law: 
:The' NY:SE ,'ritle:s, ho.wever, do, require that,all 'arbitratio.n 
awa,rds be i!1 writing, and that the awards co.ntain the nall1es' 

~- o.f the parties, a:summaryo.f the isslles in"co.ntroversy, and a' 
" .;- . -: - ". ' . '. " 

http:tr;;t~o.rs
http:arbitrato.rs
http:iheit'cia.ims:'_.Altho.ugh,tho.se
http:fo.r:~()~:~um~l'!t_p.tQ
http:provIsio.ns
http:thearbitrato.rs
http:co.nsciel1tio.us
http:to.',indulge-ihepresumptio.ri
http:affo.rded.in
http:statitto.rY
http:alreadYrejecteamo.st
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~.-:descrlption of the 3.ward,is~lJ¢d~ '. Seeid.,.l1~ 2627(a), (e), at 
4321 (Rule 627(a), (e»). Iii addition, thea~vard deCisions are'· . 
made'availab!~to t~e ,public, See id.;, ·112627(f);~t 43~.2 (Rule, 
627(0); : Furthermore, judjciaJ decis~ons addressing ADEA
'Claims Will contimie to b~ issued hecause it is unlikelythat.all 
,qr-liven most ADEA claimants' willbesubjectoto' l;lrbitration '. ~' 
. agreefnents. " Finally, Gilmer's:con~erns:apply equally to rset,. , 

, tlemeptsofADEA c1aim~<which, as Doted above, are'clearly 
aJlowed.~,·' : .. '.... :, ' " ~ ,; ...,>."" ",' 

, : 'It is also "l;lrgued thatarbitra:tion procedures cannot ade.., 
, , '-qiIately further the 'purposes:of-the-ADEA because':they~·do 

not provide for b-road equitat)le relief aud chissactions. ' 
. the 'court.below,: noted, however, af'bitrators'.~do have' the 

__ . . powertofashionequitabl~ relief.,' ~95 J:.- 24; ~t 199:.,.200. 
'. In\leed, the NYSE nile!? applicable :here do :not 'restrict, .the 
, ,,';:-' types ,of teii~f :an arbItrator ,may awar,d; ·but· mere'ly~r,efer 

,to !!damage.s' ancl/otother relief.~' 2' N.Y.'S:E.' :Gufde' 
._112627(e), p. 4?21 (R.ul~ 627(e)): , The- NYSE rules airsopro: 
'vide'for_"cQllecti:v~,proceedings~' jd.·; 112612(d), 'at 4317 '(Rule. ' 

, 612(d);.·"·But"'even·ifthe.arhltrationcould~nofgoIorward~as-:-~~ 
"":-:a-~la~s~~cti6~'O;-c1~~s.~lief cOllld' notbe.granted by"t"he .ar~i:-· 

hil,tpr, the fa~fthat theTi\DEA] pr(ivides -for the possil:lility :, 
,'of l:ldnginga collective action'does not m'ean that individual' 
attempt~ at conciliation w~Fe ·intended to. be barreci/,Nich~' , 
olson y~., eee Int'l Inc., 877 E: 2d 221,:-:241 (CA3' 19~9) "':' 
Otecker, J;, disseptin'g).' Finally;.it should b'e'reIhembered'" 

. ·th~(arbitrati~nagTeemEmts will'riotprecludethe EEOC from, 
bringing actions seeking da~s~w!q~_ and,;equ~ta~~e relief. ' -
 C' -" ' '''; , 
, . An. additional reason advaI1ced.by Gilmer for ,refusing to '. 
enforce art»itration' agreements relating to ADEA claims ". 

- '- ~ 	 ~ .t. 

, contends that ju<licial of ,arbitrationdecisioris is too 
We have ~tated, however, that "altho'ugh judicial scrutiny of 

bitrati6n award;'-ne~ess~dly is limited, such review Is~ificlel1t toe;~sure " 
'that, al'bitrators' comply., \vith . the "equirements o( the statute" at issue. 
Sheal's~J1iIA,nerican Express Inc. v. McMahon,-482 U.S. 220, 232(1987). ' 
" 	 , . . t.' " ,. ~ 

/ 

, , 
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20 of the 

contentioh.·that there .eftenwilCbe uri~qu'a[ bargaining 
'. power between employers and employees. ,". 'Mere'inequality > 

in'· bargaiiifng power, hqwever,is.notaisiifficierit reasolito -
,hold that arbitration·agreenlents.are' never enforceablejn tbe.: 
." employment, contgxL, '·;RelationshipsQ.etween" s,ecuritles. 
' .d~ale·rs and inv'fstors, fo.rexample, rriayinvolvftun~qual'bar-, , 
. gaining power,' but weneve;rtheless held in Rodri{f?tezde' , 
Quijas' ~rid' MeM akon thilr ag+eeJllellts~to -arbitrate in- that' 
context are' enforceable; ,See.400. u. S., at ~48LJ:'482 U. S., at 

'230. A.spiscuss~d'~bove, the FAA's purposew'as~ to,place 
', .. -arbi£ration-agteelnents':'on ~ the- same-'footing'as ""'other-' 

tracts. Thus, arbitr~tion 3.gTeementsare -enforceable "save , ,~ 
. upon such, groun9~ as:exista~ law or in equity for the re'voca- ' 

, .' tid;nofany'cc:nltract.,i ,9 U~ S. C. ~.2.. . "Of course,cO\iM;s ~. 
,,' should' remain attuned' to -well-support~d claIms that the 


agreement toa~bitrate_resulteq from:the sort of fraud "o:f' 

, oyerw.heIlning ecopomkpower that would 'providegrOlinds 


-;' :~. 'for~the'revocatio,nof ~ny contra~t."'Mitsubishi, 47~fU. S:, 
' " .', ·'at~27. There is nojndic~tio~ J~_this,~a.fi?~,~ho.wey.~:r, thaL9il:',.' _,' 

.- .- .- .;'-~~, -', mer,'ari experi~1j.~~~.: Qu-sltieE!sr!1~n;_was.cqerced·or:defrattded_" ' .. ~. '.__ 
-ii1to:- agreeing to the arbitr;ltion clause. iri' his, registration 
';lpplication: .·.As w~~h~'the claimed ,piocedural inadequacies 
4iscussed above; this CIaixnofuneqiIaIbatgainingl:lOweris 

,best left forresoltitlo,n ihspecifl'c C3cses. ';," , . ,,' 
,J

~ , 	 IV >_ ._ " 
- '.".- '. ' of - .... ::~ " :: • 

'. In addit.ion',to the arguments discussed above, :GjJrrier Vig':'" 
orou,sly'assert's tha~ 9ur decIsion in Alexan¢er'v. 'Gar¢ner~ 
Jj,enver Co. ,4HiU; S·. '36 (19.74), and its progeny 

'" ,Barr(mtine:v. Arkansas:-Best Pre{glitBy~tem:ine., 450 U. s:'. 	
..·728 (1981): and -MeDoriald:. v. West Bhin~h,.:.466U. ·S., 284, 


- (1984)-:=preclude, arbittation 'of employment discrlmin~tion ' 

,claims:' Gilmer's reliance on these' cases, hewev'er, is 


misplaced, -. _', '" . , " ,:-
Iii-G(Li'dner~iJen.ver,thei~sUE; . was 'Yhether a" dis~harged

el1)ploy~e whose' gri~vance had t»een· arbitrated' pursuant· to 
'. ,,<' • ~ , • 	 . ', 

" . 

~. 
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, Opi~ion of the Court • ' ' 500JJ:',S,,' 

an arbitration ,',clause-,irt a collectiye':-qargaining' agre~men{'.'·:' 

'was precluded from subsequEmt1y;bringirig~aTit1~ VI:! action -- ,,' 

,basE!duponWe'collchict th~t w~s the s,4bject ofthe grievance.', 


" Inholding that the em.ploYee'was" not Joreclosed from bring- : 

;'il1g,the Title VII claim, we, stressed that'an ernploye~'s con

tractuai_rights under: a collecti~~-bargainlng ;agreement' are 
distinCt from the:employee's statutory Title VII 'r.ight~:" ' 

',"In s~bmittinghisgrie:v:ance_toarbitration,' a~ employee~ 

, 'seeks~oyindicate his contractual right under a c.ollective-'~' 


"bargainirigagreemerJ,t. : ',By C'ontrast" in filing a lawsuit' 

'--:u'n·4er~1'it1e"Vn;~airemployee:asser:tsindePende'ntsfatu,,': 

, 	 ' 'tory rights a,ccorded 'by Congress.The,aistin~tiysepa-,· " ' 
,: ratellature .oX these ,co.11tractuahmdstatutory rights is ' 
'~' not vitiated merely, because'bothwere violate,d as-a· result

" 'of the, s~me ,factuai 9ccurtencer'" 415' U;- S.:" at 49~50. 
,,',We,~iso n~te:d'that~lab~; arbit-rato~'hasauthority:o~lyt~ :, 
"resolv~questionsof.contrac'tual rights:, Jd., at 53-54::' The , 

, arbitrator's "task is to 'effectuate:ihe ,intent of-the,.partifi~s" 
" and:'he 'or:shedoes 'not'havethe"gerieralauthotity:toinvo~e:'"--: "': 

,:-.,- public lawsth~Fconfli~twjth-the~bargain ,:between-the par~ '-_:-:-" 
"ties.": 'ld.:, "at '53. ,13Y contra~t,"iri' instituting an action ' 
- urider Tltle,YU; the employee is no( ~eeking review of -the 

arbitrator's,decisiQn.' Rather;'he is asserting" a statutory" , 
, 'rightindepem;lent,of ,the arb~tration procesi?:",' Id.,' 'at 54~ , 

We furthet ,expressed (!oricetn that, incollective;'bargainhlg 
"arbitration '''the int~:rests, ofthe 'ir:idi,'vidual employEr€! 'may'be 

" ,suoordinated to the coilective interests of all employees in
the'bargaining unit."',,:[a.,at 5~{" n. 19.5

,',';( "/ ' 

, :'The'Court in Alex!1naet v. Ga;'dnfir,Denver Co" 415 U. s. 36 (l~74),

~ilso,expresse~.the view tll~£ at:~itratioTl\vas'i!1feri,o~ to the judi'dal proctess , 

for're'solving statutory claims. [d., at 57-58" 'Tpat "mistrust ofthe arbi

tra] proc~ss,"however. has been undermined by our 'recent arbitration de

'cisions. "McMahon, 482 U. S:"at 231':"2~2. "[W]~ are ,,:ell past the time 

, ' when judicial suspicion of the desirability 'of arbitr'ation and of the compe- ' 

, 	 tence of ~rbitraLtribunals inhibited .the development :of arbitration as an' 

alternative means of ,dispute resolution." 'MitstLbishi Motors Corp. V" 

Soler Chrysler-Ply'mouth:, Inc., 473 U. S; 614, 626~627.(l985),' ' 
. 	 -'. ",. ,,:' - -: ~,:~' -' - ,., . . . ( -

I 
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20' , 	 _;ppini?"n of the Court' , 

" 	~'l3a'rreniine" ~ndMcDonald '. sl~ila:rly ", involved.' the issue' 
, ,whether'arbitration under, ,a c()llective~baiga~ning ,agreement, 

, ""precluded astibsequeri~ statutorydaitPj 'In 'holping,tnafthe, 
'statutory claims there were not,precjuded, Wee noted, as in : 
Ga,rdner-Denver, '.t\1~ diffe~e:q.ce be-tween c()ntradual rights" 

, , ' ,under 'a'collective-bargainingagreement and individual statu:='< 
,', 'tory rights, the potential dIsparity in interest~ betwe.ena ' 

':; , " ~~mio~ and an employee, and the limited" authori~yand power' 
,of labor arbitrators. ',--' . " , 
, - Ther.e are 'several <im,porianf'distinctiohs between, the • ' 

, ,", , ,~a~dtler~Denver.'line'of·~asesa~dthe casebefore'u~;-:~Fir~t, 
,-those cases. did' not involve the issue ,of the e'riforceability 
of an agreement to' arbitrate' statutory claim~.' Rather, they.' 

, hivolvted the qujte:_ differenL,isslle' whether ,arbitration· of 
"cohtract-based claims' precluded ,subse~uent ju'dicial resolu.,. , , 
,,:tion of statutory claims. ~ Sin<;e tb:e employees there had not':' , 
'agreed'to, arbitrate their. statiitory claims, ,an..d. the labor ~rbi~", 
'-trators'were nQt·' authorized-.to resolve -such' claims, tne', 

".arbitrati9P in those cases .!l!l<ler:sta.n!l~Qly"Xas heH:l,riOtt.o pre',., 
,7- ',-:--:;:-Clude suosequeiit staiutory. #tj9n~;'_'_Second, ,because .thear-~ :. 

<, 

,~ ~'-, c ; -:ObitraHon h,i'tJios~. cases'oc<;JlITed_ in the:conte'xt of a collective
~' ,~bargaining agreement; the claimants there ~ere represented 

.'by tlieir union!? ill the arbitration proceedings; An itppot:
tant: concern therefore was the'temsiori between collective; 

, r~Pte8entatiori and inciividual statutory rights, a GOncernnot 
,applicable to the present case.,. FiriaiIy , those case's were not , 
decided ullder, the FAA, which,~s discussed above; reflects a' '. 
"liberal federaL policy ,:.favoring' arbitrati~n agreements." 
Mitsubii;lii, 473:.u. S." ~t' 6~5.' Therefore,thbse cas'es pro- , 

'vid,e no ba~is for,ref.u13ing'to enforce::Gilmer's'agreeinent to 
I,,: arbitrate hisAP,EA'chiim/, ' ~' , ': . ' 

-, '.:' ,V ", ~, 
:...~ . 

_ We conclude th~t-Gilmer_has rio~ lnet his.burderiof ~howing 
that ,Congress, , i:q. enacting yhe ADEA, in~(;mded,to' preciude 
,arbitr~tion ofclaims under that Act." ,Accordingly, the judg-

" ' 

/ mel1tof the, CoUrt of. Appeals is -, ':: ' ,', 
,i 	 Affirmed:, 

-,' 
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20S~~VENS,J:,~is~en..ting ,_ 500 ,S.' I', ,STEVEl'IS, J.;,djsse~tihg~
" 

, JUSTICE STEVEN.S,'withwhomJDSTICE!VIARSHALL.jqil1S, : ' questiords:so clearly anteced~~t ,to disposition 'of th1s case., 

, " dissenting. " "'" ,', 
 0n a,nuniber of occasions,' 'this Court ha:s consigered,isS]leS 

F waived 'bY'the.Parties,below,andin'the,pe~ition for certiorari' " ",,: Sectio~ I of the Fed'eral Arbitrati~n A~t'(FAA)'states; , . ,... . . - ,. 
.'.:.. , because the issues wer~ so' integral'to decisiop of the <:!ase 

, , '_'[~jothing,her-ein contahl~d- ~hall appiy to-contracts of ',- " -tliat tl1ey,couldbe ~onsidered "fairly:st}'bsumed'" bythe actual'
" ','E;!i.nployinEmt of seamen, railroad employees, or any other : questions presented.· 'See, e:g;;'Teague v. Lane., 489 U. S. 

, 'dass orwor~ers, engaged in for~ign' Or interstate coiri< 288,·300{1~89) ("T~e-qties~i~il of retroactivity,with regard to '" . "9'U"S' C"§I' " ' merce. , -,'_',',,' . ,petitioner.'sJair, cross section Claim has been r~ised' only ih~~l " 
The 'Court ,today, in'holdingth~tthe,FM compels enforce amicu~b~ief.N.evertneless; thaLquE;!stion is not foreign to / 
/ ment, o(:arbitrationchiuses' e,vei{when, claims' of ~ge dis- : " the'paities,whohave addressedret:r:oact1.vity WIth !espect to ' 
crimination, arEf- at: issue,_J~kirts .j;he~anteceaenL question',> '. pet.itio,neI'~s'#atson~claim.~~"Moreover;'ours'laz,:-sP01itEfc~nsia:

. , wlle-tller the'_~()\re~~g~- of the Acfeve~,~x'ten9s ~o arbitratgm 
 ,eration ofretroa~tivityis\Tar from nOV',el", (Citations omitted»; . 
clau'ses' contained in' etnploymentcontiac.ts,~regardlessof: , " "jJatson v.'Ken,iucky, 476 U.~. 79, '84-85, 1). 4 '(19$6)'(not~' " ' , 
,the:subje'c~'matteJ:.'of-the claim'at,issu~.· in my opinIon; ,ar-,' ',' ,", Withstanding petitioner's: seenul)gly" deliberate .failUr~, to ' : '" 

, bitratioriclauses '~ontained in,.erriployrnen.t agreE;!mE;!nts 'are -, " . raise the equal 'protection: issue; "['v]e . agree with the State: 
specificaiIy exempt from' :coverage of the 'FAA; and for that" ~ that:re.solution of p~ti~ioner's;claim properly turns on'applica2". ' 

\-reasorirespondent li1terstat~/Jqhnso,nLane 'Corporatiop' ~8:n- , " :tiorr ofequal'prptection principles and express no yiewon the 
not,' iiJU~su~nt to 'the' FAA, cqtnpel petitioner to submit his, ~" m~rits of any-:6f petitioner's Sixth.Amendment arguments");" 
'claims , arising under the Age Discrirriinationin ~mployirient _ ", Mapp v. ,Ohio, 367'U:' S.l)43, ~646"ri, ,3 (196}) ("Although ap~ ,', 

~.: :£\ct-of'1967 (A:~EA); '29'U.-R-C: ~§6~1~et-seg.,' to'binding ,'; :-~":-:~,::J, _... 'peHant :choseto~rge~~h~.t.m.aY_haY:e~appea:r~dto:be.t;hesurer~' 
·~--,arbitration. '''--' ' -, .- -- -,'.--.. " -- , , .grouriQ 'fof"favorable disposition 'ariddi(fnoj;' insislth~t Wolf 

I ' he overruled:, the :amicus cur.iae, who was als6 permitted to, 'j 
, ' , 

, 'participate' in the~oral:rrgument; did urg~ the 'Court·toove~,.', :- Petitioner,' did not, as the, majoritycotre<;tly note13-~ "ante, ~ , " 
" at 25; ,n.2; raise the iss,ue'of the 'applicability of the FAA tq:, _ " rule Wolf')~ See also R. Stern, E. ,Gi-E~s'sman, &S. 'Snapifo, 

employment c.ontracts at any stage of the proceedingsoelow:, , SupremeCOuJ.1; Practjce § 6.26 (6thed' . .1986) (describing rule, 
Not; did, p,etitioner raise tpe: coverage issue in :his petition for. ' , 'concernirigneed for presenti1)~(questions _~EHow\ and in peti'

tion for certiorari; ~arid deviations from: rule). ' , . < ' ,, writ ofcertiorari before this Court. It was amici who first.', , 

,r~ised ih~·argument in thek ,bti~fs' in, suppo~·t" of petitioner, ' 
 Onlythis Ter:ni, the Court has on at least two Qccasions ~e
p~ior 'to oral argumelltof the case. See 'Brief for Americ;an 'Cided cases on groundsho.targued.in any of the courts below, 
Federation of Labor and'Congress of In,dustrial Organiza or in the~petitions for certiorari 'in ;l.rcadiav. Ohioj>ower' 

, tions-as, Amicus' Curiae; Brlef for, American ~Assodation of ,.Cd~;498',U;S. 73 (1990), we'd~cided tb'ecaseon an issue that " 

:'Retiredp~rsomras..;1micu8' c.ui-iae; Briei.fqr~Lawyers'; Com- ~', 
 " not only w.asnof rais¢d below"or iriany :of the, papers in :tfiis 

'mi,ttee for Civil Rights U n9~r Law as Amicus Cur.iae )7-18.' , 
 ,Court,' bufthat· also was'not raised,'at any" point: during 'Ol~al, ' 

. NotWithstanding the apparent waiver of the issue below, I' , , argument bef,ore the Court., "Inotir-view,' however," the de~ 
believe, that the Court'should reach the:issue of the coverage, ~, 'cid~d question was, "antecedent to, these, [is§ue~. presented] 
:ofth~ FAAto erilploym~nt disputes because~ resolution ofthe 'and ultimately dispositive of the present dispute/' 'Id. "at . '/ ~ - .' .' ..' "~ . ". . " .- " !"... ".' ". - • 

~'.  '< 
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, .:. ,··STEv~~S;,J~,_drs~~~tiIig·.. . __ >,500 U:~S'. -. ': .'1" :~.~ ..20 . . _<;~STE\rENS, J., dissenting :~~:. :.. 	 . , 
'.r _." ' ,,- .~ " " :". I < '~-. "-1 . '. ," - .. - , ,.~ .. " .- - ,- ~ . - ->-" " '" •• " f" 

Given that:th~.FAA specific'ally was intended to;:exclude . . , briefed at great :length' ir(l:;incDln Mills: and its cQmpaniQn 
a,rbitratiQn' agreements behyeene'wplQyeesJind en;IpIQyers, J~ , '.' _cases, GDodall-SanfDrd;. Inc., v,.' Textile WD?,kers, 353:U. S. ; 

'. see:nQre3.'sQnio limit this e~clusiQnJrQmcQveragetQ arbitra-: ···.550 U957),~ndGenera,rElfctric"qo: ~v.· E.lectricalWD.r[cers, . 
. tiQnciauses cQntain~d irLagreements ~ntitled. "CQ,ntracf of. . 353.U.. J:~.~4·f-(1957).: ~1thotighthe ·CQutt' decid'ed the' . 
Empl~yment.';·, In thi~ case~ ,the parties .cQnce,ded .atoral ar- . . ,. ·enfQr~e~bilitY. Qfthf-arbitr~tiQn:prQvisi~ris~ in the collec~rve~:' 

.' gurnentthat Gilrnerh~d no·:'~oI1tracJQfempIQ~ent."a:s"suc~:~ .... ·--lJat?'ammg, a~~em.e?~s· by reference' t9'§'?01' of,t~e '~abQr 
Withresportdent.·, Gilmer :was; hqwever., reqUired as ~CQndl-" .'. ,.. !\fanagement'RelatlOnsAct, 1947! 29 U. K n§ 185, It dldnQt 
tic::n;{Qf hisemplQyrnent to become' a registere,d.r.epresentative :. ' ·.reJ,e.~t :the (::ourts .Qf Appeal~',hQlcJingsthat the. arbitratiQn. 
'Qfseveral 'stQck'exchahges, :'induding the'Nt1wYQrk St~ck . . ,P~QVISlOns.)VQuld I}Q~ Qthery\,?s,e be enfQrceable' ..pursuant t~) 

< ",cEx~hange·(~YSE).· ,~ustpeca~sehisa~ee~e~ttQarbit~ate.-., _ t~e F AA ~~~7~.~h~y:~e1".~~pf?~ifica!;~_~~~qded'J!Il<!~.r. §. LJ11 
,.~·~.~':.:"':....:any:'''disputei''daini>QrcQntrQversY'~-W1th''hIS'7empIQyer'that"~<l!ssent, Justlce~r~nkfiirt~r,{>erceIV~(l a ".' \ .•... 

: \. '.' 	 aroseQ\lt o(the einpIQyment.rel~tionship~as conta,iiled in. his .. "rejection, though l1ot: expiici~,; of the' availability of the 
applicatiQnf6rregistratiQnb~fQl'ethe NYSE r~therthan·ll?-a'· . . '. Feqera,l ArbitratiQnActto'enfQrcearbitratiQn clauses in< . 
sp~cific CQntractof ~empIQyment~th' his emplQyer ,_I, dQ:nQt· :;. . . . 'cQIlec'tive-bargainirig 'agreen1ents in the'csilenr'tre~tmimt 
think tllat' Gilmer can be . cQmp.:I~ed~~~~uant to the :F:'--~ t?,~< 	 giv~nthaLAd.bY the, CQurt's opini9n,-. 'Iran. Aet:that ,"0;' 

I arbitrate his"empIQ~e!l,t"'related' dIspute. " Rathe~, ,m .IllY· . ' ~.l' authQrIzes the federal CQurts tQ ennrce arbitratiQn prQ:' , ' 
' ... : Qpinioll the exclusiQn in § lshQuld\b~ in~erpteted tocQ~er any -_,' , - , visiQns in contracts generally, but specifically denies au~: 

". ,.agreements bytheemPI?y~etoarbitrate q~.sl?,ut~s'W1th.the~: . ..' ~c t1iQritYtQ':de,creeth~treh1edYfQr 'co~tfactsQf.enipIQY-~: i 

. .~~~ '. "':eJrmI9Y~r¥isirig 6uJLgHhet1IDPJQy.pieut:LeJ;!tl()nS_~lp, y:a,rt!G,l!~~~~,:;C::.': "1:_' :i-:,~rrient-r:were'aV'ailable-,th~",C6ufCwoul{rh~dIY~ri!i-suc}i--,-:._·,~~ 

._:~~~~~.~~larlY:Where.:such~agreements:-to_arbitr~t~Lare--:CQndltIQns-QL~~,,:,-,~,-:-,~-,-,:,~~::-(p'Qwer-()u~ <tfthe efuptY:Q~KneSS Qr§ 30C:~TwQuldmake . 
, 'employri:l(~n~> '. :',' ',: '.' "" .;. ~. .,' . . 'this.reJectiQn ·explicit,recogilizing.,thafwh~n CQngress 

."-,'. _. ,: ' My:reading 'of the sco.pe Qfth~,excIusiQncontamed'ln §lIS, 	 .' pa~sed .legislation to enable, at:bi~ra~iwf agreements'to be 
':'suppt;>rted by early j,u{licia.1 in~erpretatiQ~s'Qf the ,FAA. ,.A,s:: : ~ilf6rced,:~y the federitl CQurt-s,it sa", ~fit: tqex~l~dE},thi~ 

" . 'of 1956, three CQurts'Qf ~ppeal8had held that}he. ~·AA s~" .. remedy WJthresp~ct tQla,bQr cQntracts.", Text1.k·WQrk
i·" ".' e~dusiQn.Of "CQntracts Q(empIQyment" referrednQt~Qnly to .':'_ ,"ers v.'LincDtn'·MUls,7 353 Do' S: ,at 466;' '. ..' ': •. 

. ~individual cQfit~acts- Qf~mpIQY!Ilent;' bilt alsQ tQ cQllective- . ' . .'. .... .. { , ~ 
bargainingaweeme'nts: ,SeeLincD't'nMillko!l~Ja. v.TlJ.xtile "' ~,.,. . ',.. <' III .' " . , " 

, Workers. UniDn .Df-A.merica,:230 F. 2d81 (CA5 195~),):'~v'cl;~: . ,Not 'only w,oul~ 1 find that the, FAA dQes 'not' apply tQ' 
· 3'53 U ..B.' 448 (i957);, Unlt~d E,leCtr;i~~l;' Rad~o Machine·, . ..eIllpIQ~~ilt.:.related disputes, between ~mpIQyers' arid: etti.,. . 
· (WQrk~rs,:Qf ,America v" Miller#.etal Pr.odu~ts; In~:-,21?F:, ., ployees)n general;bu~also I WQuld" hold that CQrppulsQry ar- . 

.2d 221 (CA4 '1954); AmalgamatedAssn.ojStr.f3et,E,lectnc R. _ bitratiQ~'cQnflicts :;with the CQngressiQnal purpQseanimatirig 
· '~'ndMotoi:CDach EmplQyees 'of America, V. ;pennsylvan.ia ,:' '. theADEA,;. 'in particular~:As thi.s'CQurt' pteviQusly .. ·.has 

'.. GreyhQ1Atnd:Li~es:lnc:,' i92"F . 2d·3H)(CA?)951): . Ind~ed;- - .' -:'nQ,ted~ authQrizing,the'courts tQ is!SUe brQadinju.!icti~~ relief-' 
the appli<;!atfQn, Of/the'F,AA's exclusionary:clause tQ arbk. . ,. is :~he,eQrnerstQne tQ,eliminating.dis,<;riminatlQ~ in society . 

. tratiQn- prQvisiQns.in cQllectiye:-bargaining. agreements. was' , . Alb.emarle Paper ~Cb. :V:MDOdy,4~2' U. S. ,405; 415'(1975): . 
. . 'one 'of the issues rai~ed in the pe~ltiQn'.fQr c~rliorari a.nd'.· ' ,TheADEi\,like 'fjtle VII:oithe Olyil'Rights Act 'of i964~'au-
.." . ~, . " '. 	 .;" '. '; '.- .. '-. .' ~ .. '.;, . . . -' ." 

'/-., 
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STEVENS, ,J ~; dissenting , , 500U.S. 
, -.' '20" " :-,' '''STEVENS;,J., dissenting. 

"thorizes ;c:~:)11its toaW-ilrd broad; Clas~-based injunctive relief, 
to~achieve'the-pilrp,Oses ofth~ Act~ '29 U. S.C. §626(b). 

:12 

-'i'.haf? ef(ectiveiy ie\VrittE~n: the' .statute," \ 'and abandoned _ 
, ' ',Bec~use .cop1l'nercial aibitrati()n is-typicaily limited £o:aspe- : its earlier ;view that statutory Claims-were not-,appropriate 

" cificdispute b~tweeri t~e particular pat:ties and because the; . ._ subjects -for arbitration: .'See' Mi,tsuoishi Moto?"s v.,Soler'· 
available. remedies in' arbitral forums' generally do not pro- " " Chrysler:-:J?(ymouth, .Inc:, :473 D.;8, 614; 646~6f)1 (1985) 

", vide for class-widEiinjunctive relief;.see Shell, ERISA and (STEVEN~;f, ,J~,dis~enting).' .Although I remain' persuaded 
Other Federal' Employment 'St~tutes: Whe-n i$' Qomm~rcial thaUt erred 'in doirtg.so/ the CoUrt has also put to'Ori~ side '_ 

,,',Arbitration, an "Adequate Substitllte" for the Courts?,' 68~ .' any concern about the inequaJity of'bargainirigpower, be-' ", 
, ' 'Texas L. R~:v:509, 568.(1990),' I.would, conClude that an es':' " . tween an e.ntire Jndustry, on-the one hand, and an individua1 ' 
" 'sential pwpose ,0ftheADEA ,is frustrated by cotllpulsory ,ar~ .,'.7 ~ ,:customer or,eOfp16yee;<)D.the 'oth~r. -See ant.e, 'at 32~33.. ' 

bitr~tion ofemploymentlliscrimination-cl3.ims-;, --Moreo~er-,- -, . U ntlI tqday;JlciweY~:ri .the_Co~i:t has. not ,read. §2 of the. FAA,.-"-.'_
, , as Chief Jtistice ,Burger: explain~d:" , ;----- - ----'as~bro-adly encompassing disputes arising-out. ofthe' employ- _ . 

,': mentre}ationship. J'believe this.additionalextension of the. " " "Plainly, it ~ouJd not comport ~th thecongressionai ob-,' 
, FAA is erroneous .... " Accordingiy; I respectfully , dissefit~" , jectives behind ,a; statute seeking to e~fort:!ecfviJ.rights . "' '.' - ", , 

.protecteilby Title.vIr to ,ailow. the very forces that'had 

, " , ~"'ipracticed: discrimination' to-contract 'away the right, to' 
 ,

·3 

" enforce civii' rights. in the courts;:, F9r federal. courts 

,\ . to dE?f~r to arb,~tral decisions reach~d by ~he ~ame coin- " 
 "'. 

" 

'. -bination' of 'forces ,that had ·long perpetuated jnvidious' .' ....,...\ 
.-~-::::~.. ';:''''' 

- . -- -- -- , dis'cfimTfiatioilwotild,-have-iriadethe.f6,xes guardians. of- " ----,_. 
--..:.-:.~.,--

',thechickens'.." Barrentine' v. ArkansfJ,s-Best Freight 
.Syste,m;' lric.,'450 U. '8..,'728; 750, (1981)' (dissenting ',._

opinIon). ' ' ; . ,., ,." '" " , ;, 

c' 

Tn'Il)Y ~pinion the f3ame' concerns~xpressed..by Chi~f J ~~tice' 
." 

""'~ , .
Burger With regard to compul!;1ory·arbitrati~n. 9f Titl~Y~II 

", , claiiIll? >r:nay be ,said of ¢laims arising, un.der th.e ADEA.The 
~~ - -' 

> "" Court's: holding today'clearlyeviscerat~s the important'role 

played by ~n ·fndependent judiciary, in' erac:iicatingemploy-: 


, -'\ fuent discrimination. ,~, \ '"",, , " '; .' ' . <
" -,' ; IV " 
 ;.1 See PeTry v: Th6mas, 482 U. S, 483,493 (1987)(STE:VENS J:;:dissent~,

' .. (" ". ing); id" at,,494 (O'CONNOR,J., dissentirig); Southland :Corp. v. Keating, ' .I..,,' . Wbe~ theFAA.was pa~s~d i'n i9~5, I' doubt that any legis~ . - >'",41i5.U. s. 1,- 36 (1984)',(O'CONNOR, J.,. diss~mtii1g)("[T]oday's" exercise in: 
' ,judicial revisio,nismgoes too fa!""), '. .,:,latorwho votedJor ifexpec~ed it t,oapplyfo statutory Claims;' 


tq form coritracts' between' parties, of UI)equaL. bargaining 
 , iSeeShearsonlAm,eriCan Express Inc, v: 'McMahon;' 482.U. S: 220; 
.. :;..' , ,252"::25.3 (1987) (BLACKMUN, J., concurring In part and dissenting in part); po.wer, or to the arb.itration of disputes arising out 9(t~e em- '.' , 

, 'id., at 268 (STEVENS,:J" concurring in patt'and dissentjng inpart);Rodri" ,
ployment'relationship.', in r~cenf years,}:lowever, the Court guez de Quijasv. Shearsort/American:,Express, Inc" 490',U. S. 477, 486

(l~89) (STlwENs,J.• diSS~riting).· , , . :: ' 

'" '. 

., 

http:doirtg.so


,
'" 

-' I ""( 
,~~, 

SOUTH'EASTERNCOMMUN;ITY,COLLEGE ~. DAVIS ,,397396'0:<>· OCTOBER T~R~, 1978 
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, Syllab!lS ~ , , 
'WJ:!:ITE, J,., disSenting. , '442 U.S.. ._.," 

! 

. B~~au~ iespondent,'e~austed'his ~inistrative re:m¢dies, ' 
SOUTHEASTERN: COMMUNITY COLLEGE" 'v; DAVIStinder'Titl~ VIl,see.4~te~' at 369,: the~e'is ,n,o ri~edin:this'case,: .' .' ; -. ~ - ~ - . ." . 


to-:-reach~ the, question' :wnether' persons whoSe Title VII rights 
 : CERTIORARI: 'TO. THE UNITED STATES COURT OF-APPEALS FOR THE ,'. ":: ' ~ '. . " ~ ".-',h~ve~been yibla~d. Il1~y:bring':suit:"directly i~' (eder~lco}lrt ' ". "''::-.' , , FOURTH CIRCVIT., ' , 

,.alleging an invidio:us conspiracy todeny:thoSe Title~II rights.' . ' ,'" ' 
'1 'notQ; however, that', tfie, majq~ltY'sdeslre. not, to ~ndercut,No, .7s-.:.nLArguecl .A:1?ri123>~197~:pecide~ JuIle'Jl, '1979' 

, the' administrative etiforceme.ntscheme,in~hidingth~. eIHxmr-' " "Resp~mde~~,~ho sujJers fr~m a serio~s hearing disability' ~nd who seeks to 
, ,~ement "of vo!tr~tary 'conCIliation', "provIded, by, TItle VII , ',',' be' tr,llined,as a regist~red ri~rse, was 'denied, admissioI) to "the nursing 

would b.~completely fulfilled by inl?isting" that, § .1985£3) , " program of petitioner South easte m 'CommuI!ity College, ,a state'lnstitu::' 
plaintifi'sexha:ust whatever Title'YII r~Illedie~ they:,may have. ' "tion that' receives fetieraI: funds., An aUdiologis.t's :report indica!edthat, 

, Th,~~on~~rns express~din the IT,lajQrity opin)on donot.pro~ideeven\v,itha hearirigfiid. r~spo~d~I!t'canno~~mdersta.nd speechdirecte~ ,." ...: 
, a basis for recludin·redress, altogether under: § 1985 {3}. ,',,__ -.-.:. __'- _.._.. ,~_ ",h~!~x~pt: .~hr~~g>~:hP1ea4IPg,...ansi :,petltlOne~:reJ,ec~~--:re~~ondent s " ,

" ' p." g._. ~, ,_,~, _ _, ~,--:-- ,.,." ",:--' apphcatlo.n f9radmissIOn because It believed ,h",;:: hearmgdisability made. " 
.. --- -- , ,'it impossible for her ,to participate safeli'in tho nprmal clinic~1 training '" 

, 'program' 'or to. ,carE!, safely' for ~atierits. ,Respond~nt then filed 'suit, 
, ;.-1- agajnstpet.iti()i1f!r in FederaIDi~rietCourt,allegi.!lg,i~ter ali;;', it violation 

. ...:", of § 504 of the Rehabilitation Act.of 1973, which prohibitsdiscriminatioh 

i . :against ~an, "otherwise, qualified liandic~pped individual"., In, federally 
~" !' " (unded,' 'progi~ms','soleIy' by reason of,' his handicap;" 'The', Disti"i~t" " ,'. 

" Court entered'jlldgmertt, ip,\ 'favor, of petitioh'e"r, co~firrhing.the atidi
oIogist'~Jindi'ngs 'and ~oncluding thatresponderit'sh~ndicap' pre;ented' 

~; " 'he~ from ,s~fel)'p~rfg!:l.l!ing)n "botil.h~r-trai~ing~program, and.' herpro'-. :-..:
" 

/ 
) 

-~- -.: ,'- ' ,: posedprofessii:)n. 'pp this, b.a,~$,.:the_court:held-thatrespondent-was'not-:-~:"'" f"-~, 
~ . ~-. 

• "7. "''''.'''= -_.-,':' c-aIl'''otner\Yisequaii,fi~d~;ndicappea.indi''id~al'' ,p~otected by" § 504·'and , 
.-~...,.."::.:---:-- " " that i,he decision to ~xcludiher waiS'not 'gisc~imirw.tory within'the ~ean--

jug 'of § 50,!. -:-Altliough not disput,ingth.e ~District,Cour:i::sfactnndings,
," ,,' 

'/ '~he. ~ourt6f ,Appeals, reverSed, hQlding that' in" ,light of interVening' 
'regulations 'of "the' Department ,of~ealth, Education and :Welfare', 

" ,'(HE.W),' ~ 504 required. petitioner to reconsider,t:.esponde~t's 'appli~atioh 
, c "for admission without regarsl, to he'i-hearing' ability, and that.in deter::

,,' 
".-y 

:, 'miI!ing whethe,r' resjJondent was, "ot,herwiseqiIalified," petitioner mUst' 
-;." 

" 

" corifine its illquiry to ,her "academic and techni~al qU(l.lifications.'",The 
90ur~, !Jf 'Appea!salso' suggested that § 504 required, "affirmative conduct~; 

,1:iy' petitioner to mo~iify its' progra!llto accolIlmodate tne disabilities ,of ' ;: ".:. applicants., , '" "/ ",.' ". ',' ~. ,', .' ",'> 

Held:,'The;e was~'noYi~Iation of § ~04 w~en petitioner ~'onciuded that 
,\. - ' responde~tdid not qilaJify, for admission, to itspr~gram': 'N'othing, in°

the Janguag~ or history of §504 'limits the fr~dom.of an educational 
"institution ',to, requirereasmiab~e' physl?~ q'tialit: :ations fof admi~ion tQ 

" 

(,
" , 

" ,-' 
". 

/ 

) , 
.'-.. 

;
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. .:y:. 

, 
.' mod)fications ' . standiuds . to'"accommod~te a· h,andieapped pers(ln ... a 'clinical triining program. Nor'has t,here ~eer( any show!pg iri. 

c.. I:'n.412-413. ~ ;..case th~tiny actioh short of a substantial -ch~nge' in, petitioner'spro- " ..... 

graill' . \vould' redder \ unre~,~onable ,the 'qualifications' ,it, imposed·-fr o , '574 F. 2d :11'5$, reyersed'and reman(j~d, 

405-414 .' . " ~.. ",.'.', . ' 


J ,; delivered. theopiilion" for a unanimous· Court:.' (a) TM terms ~r § 504 iridicate that mere p6sses~i~n '~f'anandicap is 
./. 	 not a, permis~ibie ground for asstming iminaljility tej'functi\m.in a par- .. ' " . " ", " ' 


ticular co~text,butdo not'mean that a perSon need not 'ffi'eetlegitimate ~ . . Eugene,G~essman 'aq~ued the caus~'for: petitioner:, With' 

0:physi~a~ requirements-in orde~ to b~ (~oihenvisequalified." "Ari other- . 	 hi.rn on the -bri~fs was Edw!J,rd L: W)lliamson. ,', 

wise' q~alified pe,rson is one ,\vhois' able to l1}eet 'all of'aprogra!ll's 	 ' ,M'arc p". C'ha'rm 't : ,'. .. d 'th ' .'f' ...... --' 'd' "t' "w·'tl'
.' " . . f h' . d' '. HE V' I~ .. . f' . 	 '. a z argue e .cause or respon en . I 1

.:~qll1rell1ents . In ~pl.tc 0 '; IS !han ,~Cll.J).,. '. ,8 regu atIOns ,rem oree,! ' . .',.. :i" . h---: " ',' ••'.. .', \' ". : .. , ': • :~,' .' 
rather than coptradlct,thls conclUSIOn. Pp; 4O~07. IT!?: on t~~ bnef w.ereSeymour DuBowJ.P~:/,ltp A. D,1:8hL and . 

. 'Sectiqn J04does not' compel p~titioner, to ~ndertak;e affirmative ' :. ' " " 'Warren L: Pate.* , 
'action tha~ woula disperisir with, the need' for effective. oral communi-' , . '" 

.1 ... 
.cation,. such as by givirig. respcirid~nt individual super_visi9n _ Wll~l!~Y~L~_'c '" _ " *kbrietof~rilici.cu.fiae-ilr.ging. nivers::t!w·asfiled'by·the At to rrieys Gener::il

-.sli.eatteilds -patients",dTrect!Y 9r,l;r~dfspensing -~ith- ce'rta{n required '. "fonheir respect i~'eStates as follows: Ff~nc~~ X. :Bellotti for )\1ass::)ch~setts,:,. 
cO\lrses (or .respondent 'and ,training her to :perform.somelnit, not lliI of J; Marshall Coleman :for Vir'ginia,'.Ro'bertK..Corbin for Arizona; Carl;K . 
the' tasks ~ registered,' nurse is' ~censed to ,perform.·' On' the ,recorq, it, Ajello 'for ,Connccticll.t, Richard S. Gebe'lein .for'Dela\vare, jim Smith Jor 
appears unlikely that',respondenf;could benefit.from~nY atfirmitlve.action· ',FrOI:idn; Arthur Kiiolton fof 'Georf;!ia, ,Wayne Jllinamifor:,Hn\vnii" David 

'" HEW regulations reasonably could, be iriterpreted as requifingwitQ:; H:Leroy foddriho,..Tliebdore L., Sendak for Indiana, Tom Miller forlo,,;;'), 
,rega.rd : to 'iimcidifi!{atl@~':. (If. postsecondary,'educational progranis 'to '.' . IJ.qb.~rt. '!'./5/ephan for. Kahsas; William f Gmte, Jr., for,I:.ouisiami., Stephen 
accom~odate handicapped persons andth~provlsion' of "auxiFary aids'; H. Sachs: for . JvIaryland; A. P\.' Summer f(lr: MiSSIssippi, John. D, Ashcroft 

'. 	 such as sign~language interpreters. Moreover, an interpretation of the ' for'Missouri,'Micha..-:f Greely Jor"Montanil,-Paul L: D-ouglasfor Ne
nigul~tioristha:t requiroo.'·t.he- ~Xt~risive modifications'necessary-t6 in- brri!lka; Thomas. p: Rath for New: Hnmnshire;John J...Degrwn for New 
cliide responden~in th9' !il!.r~irlg;,program \v'ould ,r,aise gnivedouQts ::.l,.b~ut ~::1.,. .:rersey; .Robert-Abrams. for New ,York;' RufuS. L--: ,:Eilmi§ten: for North 

- : their validity. Neither the language; ~ PJlrpos~,_nor._history :::oL§_504':.~ ;_ ~., . ". '_, ____o. ~,_Carolinn,_Allen' I.Olson,-,for-N·ortli ":Bakotaj: Wi161m' J :-Brown: for 'ORio-,--:--;- 
, reveals a;n-inter;Ct:oTIrI-p~~, an- affli'niative~actionobligation oli ':ill re-. . . -~, Jan'-Ericqa~tu;ri!jhrtfo(Oklahom.a,/ames A.Rddenfor o'regon; Dan~el 
cipients of f!¥ler1l1 funds; and. thus even if HEW has attempted .to cre.'tte R : McLeod for SouthCnrdlina;3Villiizm,M, Leech, Jr:, Jor Tennessee Mark 

" such'an obligatioQitself, it lackS the>~t~o~ity tod~ so.. :Pp>4;07-412. "White for Texis, Slad:, G?rton f9'r.Wasliillgton,'qhaunceyH.-Browni;i-d,Jr" 
'(c), The 'line between a lawful refusal to' ext~ild affirmative,action.arid for WesCYirginin,.anq· Br6ilsol~. C, LaFollettiUor. 'Wisconsin, :Bricfs of 

, dis<;rinliriiltio~. a~ai~st'h~ridicapped-~ persons ~ill' not~lways be . . .~mici. curiae urgirigreVcrsill 'were filed by. J n8.c~h A, KeiJes, 'Ji'" for ' 
clear, ll:nd~itultti()ns may.arise.wherc::1'- refusal to-modify an existing.. '.',Association ?fAnir:ridil!I.:,l\1edicaJ. 3jollcges;hy.'Da~ifll, Sherry for. the 
program to.ac~oJiimodate the needs of a disabled:personamountB to> .. ' -13oard of Trllstees of PripceGeorge's' Community College;. b.y. SuSan A. 

,discrimin.ationagainst the handicapped. In 'this case, however~p~ti~ .Cqfi:oOll, J.Villiam:4, Wright; al1~, Douglas .~: 111cDowelLfor :the -Equid . 
tioner's un~liri~ness to ma1!:emajora(jjustmentsin Dursing program .. ~.' ", Employment Adv!sory Qouncil; and.b~ Richard A:li'ulton and David M, 
does 'h9t '" constitu,te . such discrimination, .Uncontroverted. testimony _ l)orsen for tD~NationalInstitute for Indepcnd~rit Colleges and Universities 

..established that the purpose o'f-.petitioper;s program was~to train persons' , . eti!I~·· "... ,. .'~, ' '. ' , ." ." .. ;., .' ,., _. " .- ' . 
who coul~ serve the mirsing profession in all customary ways, anJi-this .. Bnefs"of a:1HGz curiae urging ,::(ffirmrince '\VC,re HIed, by Solicjtor 

}yr: .of pur?ose, !ar froiri: ..:efi~ctingany' aIiimu~.'ag~in~'handiCli,pped ..,McCree;~s,ns~f-lIlt, 4t~orney'Gen~raJ::l)ays; Brian K.La1~~~be~g) je8~ica -' 
, mdlv1quals, ,IS shared· by many If not most of-the mstltutlOns that train ~Du1!say ,Sliver, and VIII£;ent F.. a lJourke, Jr" for, the Umted States ;by 
pe~~ons to render, professionahel'vice. ,Section' 504 imp~ses' no r~qtlre- ' ,Ge().,i'ge ,DeukT~/ejiall; A tt?rl)ey Gcneml, a1id Kathell:ne, E. Stone IJI]d G, R . 

. x;nent 'upon l}n educational iristit!1tion to lower or" to ,effect substantial' Overt()n, Deputy Attorneys General, for the State of California;. by Prank 
.... ':. 	 --, 

, 
u' / 
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397' '! Opinion~of the Court . 
~.Opinion' of the' Court . 442U.S .. :" . , - , 

, ;.MR: 'JUSTICE PeWELL delivere'd the QPiriioIlof the CQurt. i !' ;,',:Qn the~~asis of an ex~tni~ation, at D~e U~iversity ~edic.~l. 

, .•',.,., ,,' ',' .: " . ," . ....'. ."i. . Center; respondent was; dI~gnosed. as, havmg a' "bIlateral,. 
ThIS, case presents a matter ef first ImpreSSIOn' fQr thIS I . . . --. . 1 h' ..', 1 'f A 1'27' 'A' h"··· h' ,_,- .:' , " " '.' ,' ...,; :". f 'i973 .,' ,I "sens9rI-ne~ra earI~g ..oss;, '_ pp, _,a. , e a~ge:n er' 

. Co~rt. ~~e~~ef . §5?4:. ef ,the R~habIht~;:tIOn,A~t 0 ." . • . hearmg aId .was recemmended;'as a ,result Qf.whlChit was' c.' 

w~lCh prQhIbits dIscfImInatIqn a~~ms~ an eth~rwIS~ qualIfied. . expected that she wduld be' able' to. detect sounds Haltnost'as ' 
ha~dicapped indivi,dual'~ in fe~er~l1y fu~de~, ~regrams . !fselely ' , .weli~s a 'person w~)Uld who. haS 'nermal h~;iring:;" ~]d., at J27a.::. 

. ,,~y re~sQn.of ~is handi?ap,": ferblds pro~es~IOnal., .sc:h?Qls.f~Q¥1 'i28a.. , Brit ·this imprQvement we~ld,nQt tnean. that she 'cQuld 
ImpQSmg· physlCalq~h~catIOnsfer adm~,ssIOn tetheIT, clmICal " , .' discrlmhiate ameng'sounds sufficien'tly'oo understand nermal 

. 'traini~g pregrams:, ' . ''.. ' . spoken speech.'·; Her lipreadihg skills· weuid' remain' necessary' 
. ,. . I ',..' ' ' , .' • , .' '. ~ ...,'. ,·fer.)iffective ccommunicatien: 'f!While' wearing· the hearing aid, 
,"ResPQndent, w11O;suffers from a serioQs hearing, disability;' . - . she is weil' 4ware of grOflS sounds : Qccurring' iIi the Iis'teriing 

seeks :to petrained-a,s a: registered, riurse. ' During the.197~ environment.'; Hewever,'sh~' 'can' only be: respensible fer 
1:974'''acatieinip -yeaY slfe~\'Vas~ enrolled- in' th~C611ege' Parallel,' , ,;-~'--sp'eech--sp-Qk~n:':-to~'hei;'when-th~' talker 'getsc her-attenJ;i6n:and-

" <prQgram'Of Southe~terri'Community CQlh~ge', a state institu.:. . >, -~, " allews! her to~ leQkdiiectlY,at the -1(alkerY ']d., at ''l28a. ' :., '<,,' 

: > tien that: receives fedeI::t1 funds:<Respondent ,hope~~e, pro:"". ..SQutheastern next cen'sulted)Mary McRee, E,-mcutiv~'Di~ec~' 
',~ 'gregg to 'SQuth!')astern's '·,A:s.sOcjate :Degree,Nuising :program, ." " tor of theNQrthCaiolina Board, Qf, Nursing., 'On' the' basis: ' 

. 'QQmpletiQ'n' ef w~ich .wQuld make her eIigU:ile' (Qr. sta.te .certifi-' ' ~:, ..of the ,aud.iQlegiSt's repQrt,McReereceinmet!ded ,that 'resPQnd- " 
catiQn ~as.a registered- nurse.,.- in th,e ceu~Se Qf her applicatiQn ' -, '. ",: ~pt' nQt' be,admitted_~ the .mirsing prQgrani..Inl\,1cRee'S 

'to the.nursing program, she was interview~d by a member .Qf· .-',..~, .v~ew, resPQndent's hearing disability made it:unsafe' fQr he.i' 
c-the nufsingfaculty.. It becaIl}e apparent.~hat respendent had ", .·,'fu-'practice,'as a;nuise.1 'In addition; It:~eiiid beimpessible. 

,;.difficulty . ~nderstanding' ques~i6n's; asked"and on. inquiry,.8he:.", :' ....', " ',Jer1espen~en t to .pa.rtici}jate<',safe,1Yin: th¢ -nQrmaLcJinicaL 
.'---':'~:~cknowledged a-'-histQry ~ef--hearing-::prQblemsand,dep~nderice~" -~--,~- ':'-traiili,ng-ptegram,":'anQ - thQse .. modificatiQns ,:that"':wQ~ld:"be 

, . en a hearillg aid, : ,She was advised to. cQnsylt~ar(a,udielQgist~.._>, . nec~ssarYto, eD.able'sa.,f~pa~ticipatiQn WQuid' preve'nt her from. 
.. _._',_._ ....' '\ ' ,....:. ~ '...... ' .._'__.~ . . t. ,___ . ~ ':~ '. . '.. ..' ... ~,~. . . . _~. '...;' . _<",. " • _ .".W'<, 

J. L~ki ahd Michael-Chu~chiU for tile Americ~n Coalition of;Citiz~ns' " , 1 McRee,also wrote, that resporident.'s h~r}ng disability cO'\ildprecIude 
with 'pisabllities et aL ;byS.t(lnley Flei8hm~n for the Californi~ A~ociati.on. "" her pr~cticingsafely }n:"an~ ,seltin~" all.owed. by :~'a. ~icerise as'· Lpcensed'l.-l' 
for, the Physically Handic'apped eta!:; by..An11 Fagan Ginger for-the Center' P[ractIcal] ,N[urse], App.' 132a, . Respondent contends that. Inasmuch ',. 
for Independent' Li~ing et ai.·' by Dougla.s L Parker f(jr the Institute for "as. she alr~dy" wasJicensed ,as ~j)ractic~lnurse,-J\f:cR'ee's 'opini~n was, in-:, ., 

ReiH'~sentation et -aL; '.and by John, E, 'Ki-rklin 'for the, New 'York . herently incr~dible. Bu,~: the.recorditidicates :thl:\';respon~ent h~d."not . 
City, COu~ciJ of Orga~izations _Serving the' Deafet 'a!: . .~o~k~ as a~Iicense.d practical nu:rse excepfto do a little bit.of pri:vate duty," 
, Briefs'of amici curiae were filed by Edward G. Biester~ Jr., Attorney ," ,~d., at 62a, ,and had not done that· for. se::eraty~a~s before ~pplying to South- ' 
Genernl, ahd Robert E. Rai'T!s; Allen C. Warshaw, nndJ. Ju.9tin Blewitt, Jr., ',: eastern.. ,Accordingly, : it is, at least possible to. infer that respondent in 
DeputY'AttOrneys G~nera1,fi:,r Pennsylvania; 'by:Jdhn' D. L~ne forthe~, . '.: ,-:,~!act could not. work ~~felyas,a'pr~ctica.l, nurs~',in sp,ite of her license,)o 
American' AssoCiation fo'x' the Advancemerit of-Scienceet af; by. 'Fred / ,d? seC -In' ariy, event; we note the finding of the District Cou~that' 'ia .. 
Okrand and'Sam Rosenwei1i' for the American Civil LibertieS-Union et al:' _.' ,... LICensed. Practical. Nurse, ullIike a' Licensed, Registered Nurse, .operates 

. by Sheldon Elliot Steinbach' for. the-American .council on Education;. a~d' u~der eonsta,nf:supervision and is not·. allowed to pe,rform fueqicar tasks 
-;" by'·Elizabeth C. Bunting for the' Hoa.rd. of Governors, of the, University of. w.hich require a great.degree of technical sophistication." . 424 ~; Supp, 

North Carolina. . , '.," . .... 1341, 13.42..:.~343~(]i;DNC .1976},. .,- ' ': 

::' ~ .. ...\.- .. 

, ' '. \ 
; .. 

, 

\~ , , 

\ . :~ . 

http:A~ociati.on
http:re~sQn.of


"'-." 

-~~.,402 "OCTOBER T;ERM, '1978,: -,:' '- 'SOU:rHEASTERN:-.6oMMUNI!Y COLLEGE v; DAVIS 403' : 

,Opinio~ of theC~urt '442U.S.' ' 
~", 

'397" Opinion of the Court 
~ ',.' . 

~\- ~ , , 
, realizing' the benefits of the program:, "To ,a~.iust' patient . and a l deniaJ ·6£ equal pr~tecti~n and~ _du~pr.ocess. After" a -:~' 
~Jearnirig 'experiences iii. keepihg'with.: rrespondent's] h,earing " bench trial; the -District Cour~ ~nterecl jUdgmeijt'in >favorof , 

,"limitatjons c.o'uld, in: f~ct, bethe'same'asdenying' her ,fun So~th-eastern.;"424 F. 'Supp. 1341(1976)...:It:confirmed',the ' 
.~ , learning to ,meet 'the objecti~es of y~urnursiIlg programs,.;r: 

" fi~ding~of the' ,audiologist- that ~~en with ,a ,hearing aid re- \ 
,"Id.,at'132a-133a. '<" ' " : ,:' .' ".,:," " , 

:spondel1t"cari_n6t~ und~rsfarj,dspeecii directed )0 her', except, 
"," After resp~~dent,wasnotified that'she ~asnot qu.alified for through lipr~~ding'; 'and further foiind: 
,'nursing study because ,of her ,hearing 'di'Sability, she' r~quested 

, ' "[i] n'many' sit)Jatio~s:~uch as ,an operation -room i~~n-,",: .recol1sideratibn bfthe' deci~ion.,' The entire nursing: staff Of 
'sive' ,~areuriit,"6r:pos~~natal care unit,': all doctors :and '~,' ': Sou'theaster~was ,assemb'led,atid McRee ~gainwas '~onsu1ted.;' 

nurs~swear ~urgical masks~hic~'''would make )lpreadirig
" , "McRe'erepeated hef concl~sio~ that on the basis or'the avail~" 


. impossible., ,Additionally" in. ma,:;y',' situations' a'Reg;is.:,
'able -evidence,' re~p~ndent" '~h~sheiriJ?g 1iniit!L~ions which, 
, ,'. " ten~d Nur~e would: he required to'iristantiy'fol}ow' <the-cou)d/interfere~,.with ,her. 'safely":cating,30r patients.:' J.d., ~,t 

.---, ' : "7phy;icia~;;'instru~tio~~ ~o~-c~t;;i~i p~~Clirem~nt. of~a-~i-, ; 139a: , Upon' further.' delfberati()n, ,the, ~taff' :vpted "~ to' deny' : 
',' ous. 'types~,of ipstruments and drugs where 'the physichin 

",':Resp'ondehtthenflled suit in ,the United' S~ates District :' 
<respondent admission.' ' " ' 

, wouldJ?e uQable,:£og~t ,the riurse) attention by 'other 
Court' for' the 'Eastern.i?i~trict oLNorth Ca:folini,' alleging" . 

\. " 

th"an v~cal rheans.', ' 1d" at' 1343. :, 

',' both a,violatioll"of § 504 bftlieR~habllita~ion AC,t of '1973, 87,; ." 
 ,AC~9rdin~ly,the,_c~urt',concluded::;-"

,stat. 394, as !:I.mi:md~d, 29 U.S.. C: § 794 (1976ed" Supp:III),2 ,.' ' 
"JResp'ond(m~'s], handipap, actuallyprev~n~ her fiom 

'safehr, perfortning in both, her, traiI'iing program and het . ' , , ,2Tlie statute,as setforth ,29 U:'S,'C. §794 (Hi76 ed",Supp.'lII); 

,,:~:~ 'pi6viae~ in';'ftill:'-':~ " , _, '. '" '.~, . . , ~" 
 " , 'proposed -professio,n. "The' trial :·'testimonY ,~indi'cated~ 
,~ - :-:' --'-"No:oth'envis~ ~quaIifi~d-handicapped' indi?idu!il in'-,the"United :St1;ttesj-:as --'-  ,~-~ ~. "~numero~s-sitll~ti6ns~'~lrere~[ respon-clent's] . parti~uJar~ d'i~.:.' 
, .' defined in section ,706 (7)oft'his title, shall; solely by ',r,easonof his handl: , ability'wotild reQd~r her unabl~ ,to f~ri~tion proper(y.:-' Of, ' 

.; :cap, .be exclud~d from the participatiori iii, bed~nied the, benefit,s of, :or "/ 

. particula'r concern to 'the .court in this '!jas~ 'i~;thepo,tenti~l" be, i?ubject'ed' to discrimination, under any prograrti, 'ora,ctivity receiving 
, Federal. fina~ciftla~sistance or urtder' any 'progra"; oV'a¢t£iJity .conduCted ' of danger to future patients in stich sitiiations.i '. !d:, at 

'1345: ',.' . ,. " '- '," ' " ; by.' any Executive agency or b.y the [blited States PostiJl Service.' ,The 
" 'head oj each such dgimC]/ shall prQmul{Jate such rciiidatioilsas maybe nec , , " ,B~~d',~~"th~se:finding~, ',th~' District dou;t co~dud~tLthat',
, es.saryto-carry 'out the ameitdmimts to, thissection:inade by theiiehabilita~ 

'ie'spong~nt· was not'an "otherwise qualifj.~q~handicapped iritio.n, 'C.ompfehe1isive; Services; and 'DeveloP1rU;ntalDis~biliiies Act of i978. 
Copie~ of any proposed regulat{;nshqIl be' s~bmitted to,app~opriate ay cliyj,dual"': protected . ~gainstdiscrimihfitionby ',§ 504: 'In ·its 
thiJriiin:g committees of the Congress; artd such r,eguiation may takf effect, 'view,"[Q]therwise 'guaiified, can oniybe'read 'to meanother~ . , no earli'er than the thirtieth' day after the date .on·which- such regulation " 'jvise a1:* to ,functi~n sufficie~tly\n' the position'i:?oughtiff 
. is so sub.mitted ,to sui;h c011miittces," , : ',- " ' , . . spite of ,the 'h~n'dicap," if propertrain.i_ng arid 'fa~iIitif!s are

T.h,e itrili~izcd porti~n oUlle section ,vas added by § li9 'of the RehabiIita- , 
suitable, and: available." '424'](' Sut:: p;, ,at ',1345. BecB;use"tion-;Comprehensive Services,\mdDevelopniental Disaoilitiell Ainendme~ts 


of 1978, 92 Stat" 2982. Respond~nt 'asserts ~o claim under this portion of . , 'iespond~nt's (hs~bility ,would; prevent" her frQm, functioning, ' 

the'statute: ...:' . ,'", , ' Hsuffici~ntly" in ,:Southeas£er,n's nursing. progr~?J, t1'!e court' 
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'I1eldthat thed~cislQn-to'exclude-h"e~was'ri9t,discflm~natory" "" ./,,:n ", . ' ,c" 

,within the'meaning ofl504.~ ,4, ,', -' ":., ,'. , ' As previQusly noted; this is,the first'case in which thi.s"CQurt ,' 

" 'On "appeal,~ the Court of A'ppeaIs .for the .Eourth,~Circtiit, _', ,." fiaspeen,caJled upon to iI!t~rp!,et§ 504: ·Itis elementary~that: 

reversed: ·574·F. 2d~'1158,(197~n", It did ,not 'disp~te:the ~,' '~[tJhe,starting:point iIi ~very cas~ involving. construction of a 


, District Court's findings of fact;: but'hE;!ld that the ccmrthad statute,'i,Sthe lang4ag~ itself." Blu~ Chip Stamps'v. Manor" 

'misc~nstrued '§504; , ,In light Of adiniliistrat~ve -~~gulations ' i , 'brug'Stores~ 421' U~ 8:723,756 (1975). (P()W1'lLL, J., cJ.i~cur-
th~thadbeeri pr,omulgated whiIeth~appeaI-was pending"see. ~ing); see Greyhou7UrCorp. V. .Mt. Hood"Stages, Inc'., 437' 

,42 F~d. Reg:22676~(197'l)tthe ap})~llatecourt beIiev~d·that: " D.'S. 322;330(1978)'; Santa Fe Industries,Inc. v:flreen; 430 
§504 required Southeastern to~lIfeconsider plaintiff's appli.. U. S. 462, 472 (1977): Section 504 by jtS terms does ~ot,-

:'.' catio~ for adII1i~sioDto th,e'nursiiigprogram without,reg!lrd" .'corrlPeledu¢ational institutions, to,disr¢ga~"the"disabilities, 
~ ·to :her,'hearirig ability.", 574)F.'2d, a~ 1160. }t concluded, " .",' of-haridicapped ihdividualsor, tomakesubstantial-modifica

'-;'that-~the:District':Courf'~had :~erred'~-iIl' :taking' r~s})ond~rit's:- ~~. c- . .d~ ,,-_c-:-:--tio:ris"iii-thelf,'progrin;:sct:o aTlow~dlsabJ.ed:p'e~s,ons' £() partlci-,"t 

haridicap into ac~otint in'deUirmining whether she was "other- 'pate:· Instead, it, requires: only that/an "otherwise .qualified 
wise qua1ifled" for the program,' rather than., c~m!ining 'its, halldicapp~d indiVIdual" not 'be excluded f~Qfu parti~ipation' 
inquiry tQ, her ,"aQademic.: and .technical quaJifications:" {' Id;, '", " ina federally fun,ded'pr'Ogram. "solely by . re,ason 'Of. his handi-· 

'at,1161. Th~ Cour;tof A~peals also sugge,sted that §504" !,' c~p,"'indicating 0Il1y ,that mere' p6ss~ssion "ofa':hindicap is 
required ','affirrilativeconduct" onthepar~of. ~outheasternto ._ ' not a permissible ground for assuming all inability to function- ' 

, , modify 'its 'program tel' aceom.~cidate the disabilities of a~pli~' in' a' particlllar:context.6 " ' . , ' 
, .: cants, "Erven when such modifications become 'expensive;" , " , :: 

, , . .-, " . .." '.:: . . . -', .>' ".- ., ' ' ..,

.' 574.E..:2d-. at~1162.:. " '; '~, '. ..' .' " - pr()vides.g private aeti!>n; she may,ulltintain. her suit. undel'-42 U: ,S: C. - " 
- • • ,.: ,,'. ' ~ ,. • -'" -. \ ','. • > 

': ___ ~ ·..:.:.•..:Because.:of.the~iinportance-oLthis-issue :.to~:·tl:l~-many-insti.:, , _._§.1983, ",I_nJigh~~oLour-dis~osition.of.this.case -on;-the n:erit~,-it-is~unriec- .. 
"'tutionscovered by'§ 504, wegranted ce'rtioraii." 439 U. S.,1065,·' ,,", essary, ,to,address these'iSguesMd we~xpress, noviews~dn theffi:See 

" '(1979) W ..' 5' . ,',':. Norton, Y. Mathew8;<~27 U. S.: 524;'529-53;1 (1976);!f!00r_v.po'!':~ty of 
, . e now rev.~rse. - Alameda,41~ U .. S,. 693, 715 .. (1973) j ,Untted Sta.te,8 v. Augenblu:k;- 393 

_.1J,S~'348; 351...352 (1969), . " . . , ". ' c'~ '3 The' District' Court :aiso .dismissedrespo~de~t's con~titutional ~lairrl!:L 
'0 The Actdefines-"handcapped individual"~ foliows:, '.:, .The Court of' Appeals affirmed that portion~. of theorder,and respondent 

. hMflOt soUght review of this ruling. " " y,," . " . . "'The t~rm 'haildi~~pp~: inqi~iduar means ~ny:individ~al who (A) h~~ a 
,.,. . physical or mental disability which for such indlvidualconstitutes ~or re~4 Relying on'the -plain la-nguage·Qf the Act, the D~p~rlmerit of H~alth, , ." -' ", --;. '. . /,,, . ,-,.. . 

Educatio'n, and Welfare '(HEW) at'first did not promulgate any regulations suIts in asubstantiill, handicap fo ·employment, and ,(B) carireasQnably 
,~, ,to: implement § 504: In. a 'suhse,quentsQit against'. HEW, howev~r;' the, :,' be'expected to: benefit)n terms of employability from vocational rehab ili

, :United Stai~ District Court for the Distr'ict of ,coliuilbiaheld that Con- .. ' . tation services pr6vided pursuant t() subch~ptet8 I ~nd III of this chapte~.. 
'" gress' liad' iIiten'de~1 regulations to pe issued and ordered HE\'V 'to do so. ' For ~he purposes' of ,subchaptersIV' and y of this chapter, such, term 

Cherryv. Mathews, 419F: ,S-q.Pp. 922 (i976).< '·The ensuing regulations " , means any pyt80n who(A),h~s,a ,physi~r ormentaJ impairment which, ' 
',- cu'rrentlyare embodied'in·45CFR.pt. 84, (1978), .. '~'. '. '.', " .' 

-I 
I' substantially limits one or nior'e' of such,person'l'l major life activities, eBi 

,I' 5 In addition to' challenging 'the construction of § 504 bythEiCourt of' " "l- : 'his a,record of sqchim impairment, or eC) is reg~rded as having such an • 
Appeals, So~t.heastern ~lso' contends that resp(mdent6a~not seek judicial., i impairment." ,§'7 (6) ~~f the ,Rehahllitation >Act' of i973, 87 Stll.t., 361; . 
relief for, vi'olations of, that statute -~inView of the absence of any express' ,as' ainemfed;~8Stat, 1619,89 Stat. 2-:-5, 29U. S. C.:§ 706 (6). ' ", " .'I 

private right ,?L'ac!iimc~'. Responden~ ,asserts that -,~het~er or not §504 I This,definition comports with ou'r underStanding .of§ 504.: A petsonwho" . '.. - :1 J , ,!. 
,',,' 

" ,."~ 

" J II I 

- '-f /, " ' 
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, ,/ Th~court below;_ howe~er:, be~ieved th8.tth~, !~otherwise; '- / A' fu~ther note -emphasizes that· iegitimate:'physica( qualifica
qu_alified" per~on~'pr~t~~ted -by §' 504 'inClude" tho.se, wh.o ,would .: tions may. be ,esseritiaito participation in pa,rticular . programs.1

.... ' 

be ·.able. to _me'et the requiie~~nts of a particular pr()gram in / , We'thjnk it clear, th~refore, that HEW int~rp~et~ the Hoth~r" r.: 
'. ~very 'respec£'excep(as_ to )imitati~n~~ imposed by-th~il' handi-: .'. 'quil1ifications ~hfch a handicapped -p€~Son:r.naybe required -to' 

,.:~ .. 
, 	cap.: See.57·,t,F.'2d,at 1160. Taken' lIterally, "this holding . · ':rlle~t as ii}cludi~g necessary phy~icai qhalificittions. . 
~ouidprevent _an institution: from takJng into: accotint any" .:r,' , 

'In:·lirititation restlIting . from the ·.I).andic~p" h()wever di·sabli~g. 
-'tt- fl,ssurnes,-ih effect-" that' aperson need notjneet legitjmate~' .'- . The _r~maining gi.Iestimlis whether ~thephysical' qualifica

physical ,requirements' :in' ·ordf2rtCi.be -(/()the·rwise_qualified.~: . ·tions ' Sou theasterndfmianded of respondent might not be 
"-:- \l1~cessary f~rpartlcipatimfin its .IlursingprograriI. ,!tis not, _We tl?ink, t.h~ .un'ders~anding of t~e:District Court is" closer . . . ", ", -. .-' ' ',' ",', - - I - • 

, · open' to -. dispute that,' as. Southeastern's'Associate Degree' .:-.--~ to-the~pla.jn meaning"ofthe·_statutorYc.hinguage. c c;An,o,th~rwl~e~_ 
't-' ,~-. Nursi'Ilitprogram curren'tly i~ constituteai the ability tou-ndef~-'.. -,'qua,lifledperson .isone.,who is~a..l:)le to, meet- ~l(~f a:pr~gram's'", 

" st~nd.speech ; wit4outrelia,pce on lipreading is necessary' f~r. ,". .-~, r~quirementsin-spHe' ofhi~ handicap. ." . _ ' 	 ~ - - ." , ,- .. - ' ~" .. ~::-".- . .' . 

J : patient safety_duri~g :the . Clinic~lphas~ of. the program. 'As ,'~- The regulations promulgated by the Depar:tmentof :HEW-t.o 
. i 

,the: District: Court found, -tri~ ability also. i~indispensable, for,'. "·interpr~t§504.reinforce,:r~tJier thancontraclict,this.'conclu-., 
~'maI1Y or' thefu.nctions that a regis.tere~- nurse. perfQrms:.· - ' sian.•. Accordii1g'to -these regulations,. a U [q] ualified hancli- 
'Respondenkcontends .rtev'eitheless~-tli~t§ -s'04;'properly inter, ,~apped,·pers(m"is,i".[wjith:respect:t6 postsecondary and\roca

~--

pr~ted, compels Southeaster~ to. u~dertak~ affirfna,tive ac.tion. tion~I'f;ducation services, a' handicapped rerson:who'meets'the 
that would:disp~n-s~ with thel)eed for ~ffecti;e ora( bommun)'acadeIY1i~and _t~ehnicaL !';tandards requisite' .to-adini'ssid~ ,or· 

..; partrcipatfol1~' in ..the-'[scnool's} edl.icatron~·ptogram' orac'- ; .. , - - · cation" _-First, it issuggestecl -that :r~spo~Qeti~::can -be,giv~n, - ~ 
- .--.'1----- ;_-;-_.-__~ ,,"'__' ___. _.__ ~.. ___ ._._ --:__........-;._,.'---..' __ ~_ . ___ '''_'''';'''..!..' _ • ...:..,,--'-_ 
 '-individuaF-supervlsion~by::faculty,:"members.:..wheneverC:she":ii.t..:' . 

tIVl ty .... 45 CFR§ 84;3 (k) (3)(1978) .. ,An.explanatory '. 
,," note states :~' . .. .... " 	 tend~ patients, dire~tly.iVIor~o;er,-:cerlain,reqtiire.d 'courses, ' 

-'. -	 '~ , 

~':might be dispensed _",:ith aJto.gether: for-resp()l~def.1t. 'IUS'tlOt
'!/The' terI~ tt~chnic~lstaildards' refers to ali n6nacademic 

,J 
.- aqmlssion~ criteria 'that 'are es'sentiaL to, p~~i-cip'ation In" 

, 	 _ 1 The note~tates::, . _ .', ,_", " 
", the" program in, qlwstion':"-'45 CFR-pt. -84, App,·A. j , p,' 

..; -:"P:migraph (k) ~f § 84-.3 deijJics t.he tenn 'qudified handicap!)oopersdn.' 
-'405 (19.78) (emphasis supplied} " . . -- , . ,.Throughout :the r:egulation; this term" is used. instead ,of the s~atutorY tenn 

'. . -'othenvise qua[ili~d na~di..c~pped- person·.'TM Departrnentbelieves tl1at , 
has' ~ -r~co~dOf" or is regarded a~ having, 'a~ irilpa,irmentmay at~ presep~ tne omission of. the .word -'otherwise' is, necess3.,ry in order to :comport witli 

.have, no ,actual 'j'ncapacity at ali. ' SuclVa person would be exactly the ,the interit' or' the' statute: b,~(,~lise, read literaily, -'otherWise' qua'lified handi
kind :0£. individual' who ~6uldpe- "otherwise qualified" to -participate in, , ~npped riersons illcl\1d~ pr'rsoilR \vho'-Qrc qllnlifi~ except fof th~ir handicap; 
coVered, programs" And 'n· person '\vho suffers from a; limiting pliysic'ai or' , .,rather than In'spite-of theirhandicnp, ,(rnder such _a literal reading, a 

,- mental itnpairmentstiil m~\yp()ssessother aoiliti'es'that .pe~mit ,him >to"meet' blihdperson' possessing 'all the;q~a.lifi~ati6ns· for' ari~ing' a bus except" sight " 

the req'uiiemerits, of v!lrious programs,~' Thus,·. it 'is clear that .Congress 	 . could ~e -said -to be' 'otherwi~e q~alified' f~f jh'e job of driving. ,Clearly, ' 
'-included among.'the- 'class :of "himdicapped" persons ,cov~red by § 504_ 'a ., i such a result was Jiot intended -l::Jy·Congr~ss. In all o.tner·resIfects; the, ' 

range of indivisluals who could ./;le "othef\vise:qual~ed." . See S. Jtep. No, ' _ tenns 'quaiified: and 'otherwise qualified' are intended to, be' iriterchange" ' 
93-1297, pp.'38-39' (197.~)·, .' -:' .' , ableJ'45 CFR pt: 84, kpp.-A, p: 405 (1978),. - ' 

- , '. ~ -- . . ~ 

I, 
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":.' /-_.;, --necessary, she argues,' that:SOl.lthe~te~ntrai~ her to updertake ,~" "krg~es,thatrthis regtilation imposes ah ,obligatlo~to,ens~r~ full 
participation in:covere,d prograrp.s by, handicapped' '- ,ali the tasks a tegiste'red inirsEds licensed:toperforlli:~ther, 
and,'ln': partIcular, requires Southeastein:to make th~ kind of -': 'it is ,-sufficient to rriak~ §,504 appIlcablei(~e8pontlent mJght 	 r- ' 
adjustments'that wouid' be nl:)cessary" to permit', her safe'"bi, able: to, perforfu 'sS:tisfactorily some of the duties~:~f ar~gis
participatiQn in, thitnu~sln~n}rogfam, " ' " 

tered nurse or/to h6ld some of th~- positions i1vallabie to 'a 
'We'riotEdirst that "6n"t.he; present record it appearsl.llllikelY:registered ·nurse.s :, ".,' 	 " :., '- " 

tespondentcould benefit from anyaffirniativeaction-that'the "';' 
, ~espo~dent, ,finds $uppprt for this .argument In portions of '/ i ,J;'egulation :f(~asonably: could ;be Interpreted as:requi~ing. ", S~c~ ,
the'HEW'regulations discussed above. :-In'particular; ,a provi-' ;" 

-,--- --......,..- <-~ -'- ,sp(,mdentl could>be:vi~ed'as-possessing, extraordil)arY'insight into the ' ' , 	
, 

.. medicfll apd, emotional rief,!ds of ~hosewith hearing disabilities, . 	 courses·:r~quired for ,the:: completion of degree" requirements;;and adapta
. or'the mannei"in which specific courses are condu,cted. ., "If. (respondent] ~~etsall tplother criteria for admission in ,the pursuit' 


,o(herRN" under-therelevant,North Carqlina::statutes;~:C"Geri; ,_, ...... : .. - '. . - .' , ~ . 


'Stat!§§ 9a:-:15S; 8eq" it' sho).I1d ndtbe fo'reclo:;Jed '~o her simply because , "(d), Auxiliary:'aid8. ' (1) A recipienU<? which this subpart applies:shall , 

she-may not be able to function -eff~cti:Yely in all :the' rbleswhich registered 	 ",take such ,steps' as are nec'es~ary, to ensure'that nohal,ldicapped stuqimt 'is'; 
nu'rs~ may c~oOsefor ,th'eir careers,,~";574 F: ,2d ,i158, 1161 n;6' (1978), , 'denied thebenefit:s of, exCIuded:froin partiCipation in" or otherwise \ub

'9,:T!tis regula~ion provides.: ','" , ,: '.- '"'- " . , ject~d to discrimination ,uhde'f the education progt'am:or ~ctivity operated 

. "(a) AcademiC. requirement8,:: A recipieI].t -(9ffederai fundsJtO ,which " ' ,- by therecipient.'bec;nise of th~:absence 'of e!1ucatio!lala~xiliary' ai~s' for 


' -':students with impaired sensory; manu;il, or speaking skills, "., ,this J?ubjmrt applies shall fnake'such modifications: tp its academic: reqiiire':' '. 
_ Ine'~ts as are' necessary- to,eusur~' that, such requiremelltsdo no~:d~c~imi- ' " "(2) ,AilX'i1iary ,aids ma'y. ,includ~ taped'texts, hiterpreters 

nate or ,have th~ effect of discflminating,on- t~e basis Of ha~diCap, against ' effective'rri.ethods of making' prally, d~li\'ered mater.ials' availa~le to 
a qualified handicapped ,applicant or student,-' AcadeJ;llic- requiremimts that :', dents with :Iiearing' impairments;' readers lu'lipraries for students 'with, 

;j.,".-' 

the ,recipient',ca~ 'demonStrate are essential to th~ ~rograin of ins~ruction visual impairments, classtoomequipmentadar;;ed for 'use,b{ students with 
being pursu~d 'by such stiidimt or to,any, directly, related , licensing require~ fuanudl impairmen'ts, and 'other' similar, servi0es -and actions.: Recipients. 

. merit" ~ilInot'be: regarqed as discriminatory within' ·the' meaning of this' need' not provide attenc;lants, indi~idually: preScribed gevigeS, readers' for 
section. , Modifications .may ,include changes in the length of tiin~ per-' perso'nal use 'or- study, or "Other gevices or serVices. of a personal ',nature," , 

45 CFR§'81.44 q978), ' mittedfof '~hecompletion -of degree: require;nents, -:substitutiO!~of specific 
, ,

sionappl,icable: to postseco~d~.ry'educ_atibnal prognims~equires 
covered 'Institutions 'to make "modifications" in th~ir programs, 
t6 -M9'ommoaatelrandicapp-ed- perso~s;-:and-to -proVld'eo Ciauxn~ "-:~ .~, 

_ iary. aids" such' ~ 'sign:'lahgUage .interprete~s.9 ,J.l,espondent ' 
" 

. 8 Th( court b~lo:w' adopted a portiotl:of th~ a~ment::, , 
; "(Respondent's] ability to read)ips aids her in overcoming her hetJ,ring, 


,disability; however, 'it~:was argued,. tiiatin ,certai.Q, situations sUch' as' in ' 

,an' qperating room ,environment wI,lere surgicai'm~sks ar~1ised, ,this ability 


" 'would beurtavailing to her. ' ", " ' , ,: .: "" ' 
~"Be that a~ itmay,'intne medicaJ coriunul;rlty, th~re does appear to'be'a 

-~ numb~rofsettin'gs in which,.the'plaintift cOl,lld perform satisfact.qr,ily':as an 
~~N,-such~as-in-ind1J!liry.,.,or,:.perhap8 a: :physician'I'!-,.offiQ~'_.Q~ta.~IY...:J!~_~-,

\' 	 tioD 84.44 (0)(2), for example;explicitlyexciodes, tidevices'-or 
~er.vices, of. a peison"B:l n~ture" f~om the'ki~ds'of auxIliary aids' 
'aschool must;providea handicapped h,:dividuai. 'Yet the·only 

'-"~VidenCEt'in -foe ' ilidicittestnit-nothing'less:ii1an~cI6se,", 

, individual 'atj;enti9J.1' by a nursing instructor",ouldJJesufficil(nt 

to ensure patifm{safetyifTespODdenttookjJartin 'the cli'nical 


"phase'--izf th,€ nursing program.:" See 424; F,,:Supp;; at 1346. 

"Furthermore, it also is reasonably clear, ihat §'84.44 (a) dqes 

'" Dot' ,gncompass the, kind or'. c:urriclJlar ch{tnge's ,th~t' wbuld,be , 

, ~" ' ''iieces~ary tb accommodate' respondent in the nursing progra~: ' 
In,ligh,t Of resp_ondent's inability'to fmiction in clinical courses 

, without,close:super:vi,siofl; Southeastern-;_ ",ithpr:uclence,-could 
" ", ,,~. -;., . " - ','~ 

'. 
" -f- - ,. 

" 
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SOUTHEASTERN COMMUNITY COLLEGE v,DAVIS 411, . ." . ' . 

, '. ·.Opi·nion. ~f the:Court 4:42·U,S. l .. .397.' Opinion of the Co~rt .. : 
• , .' I '-: ' ''. ',' '. "'.. • .'.",.' ~ -. • ~"~. • ~... Of' • 

· ano'\¥,. her to take .only, academic' cla:ss~s, . Whi:ttevet ~benefits . . : federal )~mployeI;s it does .not pn)'v:ide for imPlementation by, 
.... respondent might realize from f;luch acourse" ()f 'study,sh~" .'~ adminisfratlve actio]]..' A comparison 'of these' p~o~isions dem- : 7 

· 'Yo~ldJi6t receiv(l,even a: rough ~quiv~,lentof the ihlining·a ':, '" ·~mstr.ates that Congres~llinders.~oodaccommoaatioitof t.hen.eeds 
n~rsjng pr:o~ain norm~lly give~: . Stidh' a fttndamental altera': 9 f q.aridicappedindividuals may'·require'~ff!rmative·action and 

.. tiori in. ~hebature.of a.program fs faj' m'ore than. the "~odifica- .- . ~~ew.how to pr~)Vicl~}o~ it in'those instances wh~~re i,t wished 
j,ion'" the regulati~m:requires, ,.<.' '. , ,: .to do s.o..:"· '. .', "::., ._,i:· ~ , 

.: .. Mo'reover, an i~terpretatiori'of the tE)gulatioris th'at'.requireQ '...~lth?1!gh 'an .8;gen~y's . interprettition of the .statute UI)def: 
'. the e~terisive',m9difi~ations necessary to include respohdent in ' L· ~hIClt It operates }s.en'titled·to some deference; ~'this'd~ference 
the~~r~i:r:gprogramwould'taiseg~ave doubtsabc:mt their,. ~. . .. ,-. Isc9nstra~ne:~ by,our obli~atio~l' to hopor thec~ear:Inea.nif!go,~ 
validity,._ If thes,e regulationswere'~9 require substantiaI- ad" . '," a. st~tute, as reve~led by Its language, purpose, a~d· hIstOry.. . 

,. .... ". . '. . . . .' ..' . " ". . Teamsters v Da lel 439 U S 551'56620 (1979) H" '" .": 'justments'iil existing'programs:heyond·those necessary to:elim-'" :..,.. ',- .., -,--:-~-, '~;,-. .-:- - .. '...< !I_r .. "', .<~,,' ,:,;:.... 11" ." '., .... ,.....ert;l, 
inate. discrimfnati~magainst .. oth~rwiseqmtlified" i~dividuals, ,?eIth,er th,e Ian~ua.~e~\ purpo~e, nor,h~s.tor~ of, § 5~4reyeals. a?: \ 

'. ".theywould do: more t~~~:clarify.the.> me~l1~ng of §,50!i ~n- ,,: ~:~nt to pnpo,~an a~:rn.atIve:a?tIOnobhga~~on on all :eClp~~ 
stead, they.would constItute an unauthorIzea extensIOn ofthe ,., .> .... ,of, fe~eral fund~ '"'c Accor:dmgly, ,~e. hold~that~v:en 

· obligations itnp9sed by tha~ statu,te, . " ( '- I, i 10 , .' .,:.... ~ . .. , ..... , I ,.....•.. ,'..... 

Th . I .' d t/ t"'" f th . R h b Tt t' A t 'f.·. ,SectIon 115: (a) ofthe RehablhtatJo)1,:-Co.mpreh~nslVe. ServIces, and· 
.' . ." e anguage ltJ1 ,s. rll:c ure".o. ~.e a 1 I ,a ~on·. co. . DeyelopmeQtal Disabilities, Amendments 'of 1978 added- to the 1973 Act 
~973 refiect:a, recogmt~on by Congress,of the dlstmctIon ~e~ . . '.. . .ase~tioriauth,Ol:iiing. giants.' to . state' units ft"Jr the purpose of provid- . 
tween 'Jheevenhltnd~d. treatment _ofqualifiedha~,di~~~p:d ,..., . ing '''su~h infon:natio~ and" techni.car~ssistan(:<!(including support pe~~,' 

.' pers.ons, and. affirmatIveefi'orts ,to overcome. the dIsabIlItIes " f. sonnel s}l~hlJ-s, ,mte~preters fO.r, the. deaf) as .'may be. necessary >to assist 
,~ause~t:w-halldicaps..:~Sect-ion 50~_(bi;,g~;erni~g..the,emp1oY;·:" ,.~_''_." _..:....those e~titi~. i,n, complring~!it~th~~ ~~t~parti~~~jy th{!~~~re~~nt~__ of .._. 

· ,mentof handicappedindividuals·.by the :federal G6.vernmerit,' ", .. ,.50.4:... ~2 Sta~. 29.71,29U. S ..C, §775La~ '(1.976 ed"" S~p~.:II,I),.__ 
, :, .'. .,.., .' ..'. ',i ' '. " . ',ThISprovIsIon ~~90gmzes that on. occasIon the elImmatlOn of dl1!crlmmatlon 

~eqUlr,ese,ach fed,e~a! a~,e~lCY. t~submI:t a.naffirmat~v? actI?n. .might involve. some, costs; it' does' not' imply .that the refusal 'to, undertake .' 
progrEj.m plan for the,n~rmg, placement, anA advancement of" " '. ,~~bstaritia\. changes. ,in . a program' by itself constitutes discrimimition. 

·.)lal1dic9;pped . individuals " , :,". 'These plans"sh!'!lLin~lude. . Whatever effect the ,availability' of these fuiJdsmight have on ascertaining 
, 'a~es~rip~ioil af tne.extent to ·w~ich.and met,hbdswherebY the.i ..' " ..: . .t~e "existence'. of discrimination !n.'so~e future case, no suchf\l~ds were, 
. speqial. needsc of handicapped ·.emploYees . are being 'met;" " ' ~val~ableto Southeas}ern. at the tlllle r~spon~ent sough( adm~ion. to its 

:Simi~arly!J~5Q3'{a) ,g?,verning 'hi~in,g 'b~ f~der~l..co~'ti.~etQrs, '~~~::St~~Pd::::~JjJi~t, 'in a ,brief amicus c~riae :in \~pport;f resp~m,derit, .' . 
. reqUIres ~TPloyers tot~ke ~ffir~atIve aC~I~n to ~rnp!~y.~a~d '. . . C!!es a R~port Qf the Senate Committee on Labor and Public Welfare on 
a~val1ce..m.ef!1ployment, quahfi~d ,handIcapperl mdIvId::-···.. the 1974 'amendments to the 1973 Act and several statements by individual ': 
uals ~. " ;." The President isreqtiired'to'promtilgate.regula,,: . 'lM~mbersofCongress during:'debate on .the 1978 ~m~ndm~nts some -of 
tions to enforce thissection~' .. ":" '. '. "'- . .1 . .which indi~aH! a belief that §504 .requires affirmative action: 'See Brief 
" Uhder§ 501 (c)' of ::the' A.ct,.bY.'·c~l)tra~t,'state ag~ncies such .! , ,for United;8~a:esas' AmicUfs .Curiae '44-50., ~ut ,~hese isolated,~ state

. as'Southeastern are only I/encourage[d}.·, , to:adoptand-im- \', ment~by mdlvldual. l\~embers,of"Congress 0; I,ts .comII)itteesi.all made 

.,: ..:',',.. '.-' . 'J)... .••. '. ' ", . f' after the enactment of.~the sta,tute under consIderatIOn, cannot substitute 


; plement such ,p.oh.CIes ~nd procedures, SectlOn504 does not ... for:~ clear, expression of.legislativeiritent at th f . 'r' t' t"
', tIl' t ffi ' " d " . .' ..-' , " . e .. Ime 0 enac men,fre er ,a a:. ,0 a .r~a~lv,e actIOn;"an ·eXgept as it applies, t(), . "Quem :v', Mandle,Y, '43~ U.13: 725: 736 n. 10 (1978) ;'J:,os·Angel~.bt;pt; 91. 
,..~, . 

.' 
./
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SOUTHEASTERN COMMUNITY COLLEGEv. DAVIS'413 '412'<'.:;" L· 'OCTOBER T,ERM, 1978 
-.":., 

,"Opinion the Court 442 U.S. : 3~)7 (,)pinion .orthe Court 
. , ~ . 

HEW,has attetPpted to creat,e',such ,ari·ciblig~tion itSelf, it lacks 
'the alith9rity to do/so;, '" , , 

IV'· ' - ,

'We ,d~>' no.t'suggest :th~t thy~ line :between 's, .laWful·refusiii 
. to. eX'tend affipnative acti.on .and' illegal di~cr:imination 'against, 

. handIcapped., persons·always ~Will be 'clear. It ispossibl~, to 
env~sipn ,~ituations 'where an'i~sisteJ1ce, pn continuing pa~t 

, r ' requiremen'ts 'ahd:practibes migh tarbitrarilydeprive geri]li~ely 
qualIfied' handicapped' persons of the: oppo~tunitytopartid-, 
pate' in:: a ,coyered program.' Tech1)ologicala<ivances .Can'l;>e 

. expectea- t'((eIih:ipce -opportunities tb rehabilitate, th~ hanai.. 
capped' or otherwise'to qualify, them fot some, useful employ~ . 
mimt. ' Suph advances also)nayenable attainment ofthe~e 
goals' w~thout imposing,: undue financial and administrative ' 

. \burdens upori a 'State. 'rll,us, situations:mayarise wh~re.a 

. i 

-'::" ,~ 

.' 

>refusal 'to modifyane~istin'g program might bec6me unrea-' 
, sonable and.-discriminatory. Idel1tification,ofotllose In'stances. 

',' 'whenia r~fu~al to'accommodat~th_e need~ '.of adisableq petsOl,) ; 
amounts to'discrimination againstthi{handicappeg continues, 
to be :an important responsibility o{ HEW.', . "', 

'In this ,~ase,. however, it is clea~th2k Southeastern's' unwiii
, ingnessto 'make'~ major iidj ustments in 'its, m-!rsing program 
does not constitute.stich ,discrhnination.·The :uricontroverted 

" testiinony' of several' me~bers bf SOLith~asterri 's ;taff and 
. faculty established thll,t the putposeof i~s progr~m \~Ta8 t~ 

train persons',who . could servethenllrsing .professIon in .all 
.-customar.y. :,vays:: 'See,e. "i;;~App~"35a~--52a; '53a, 771a;-'-74ii. 
This type' ofpurpose" far from reflecting' aQY, a.nimus against, 

, ,Ni.n:dicappedindjvidiIals, is:sh'ared; by~m:any if not· most of 
, 'institutions that train 'persons to r€mder 'professional ~er~ice: 
, It, is undisputed 'that ~ei3Ponden:tcould not ~participate in 

Water&: Power v. Man'hart;435 U, S> 702,714. (1978): Nor do these i Sputheastern'snursing .program·unless tJie standards' \vere.' 
, comments, nOlle?f wh!ch're'p!esentsJ;he willof Qongre:ss as a wh6Ie!con~ I 

.' subsequent "legislation" suell as this Co:urtmight w~igh in~con':" 
I 

. I '. 
·substantiallyiowered.--Section .504·imposes no ·requiremet1t 

, ;~upon an educational instftution to:low~ror to: effe~t subsbin- '
:~_ ~~:~~~F~~,_~;;~~:~.o:6;';3~~~/(~~~~~~t. _; Cf. R~d .Lion Br~a:Ica.sting., ' ; ~ tialmodifica~ioris: 'or'standardsto-accomri1Odate 'a~aridicapped '. 

:, TheJ}"overnment also argues thl.1t'variousa~er'Idments to the 1973 _-.., 
contained" in. the' Rehabiiitition Act Amendments of 1978 further' reflect:~ : . -'---...-'-' "" .... .,:" '; , '" 

Gongre.;,~' appro~ai. of the affirmative-action obligiitionc~eated' by HEW's: ';.' 12 Respbnde?t contel'!dsth~t it, isuncle~rwp.~ther. N ofth Caronna'law: 


, reg~l~tions,-,But:th: amendment moSt 'directly im ' point :unpe:~utsWi~ .1: . ' ,require~ a .regi~t!ir:d nurse .tobe ~.aP.ab~e of }jerformi~g all' flJ.!,!ctions open, 
posItIon. In l}.mendmg § 504, Congress both extended that sectIon's pro- ,.- to that pr,ofessIon In order to obt:;un a lIcense to practIce; although McRee, 

.~ . hibiti?ri' ofdiscrimiriatieJri to "any(program'oractivity c~nductedl:ly:an¥ : ,the:Executtve Director ~f the State,Boardof.'Nursing, hadinformed South:' • 
,':Executiv'e agency or by the:United States Postal' Service" ,and authorized" eas!ern tlm~the law dId so, require. :Se~ App, 138a.;.;139a." Respondent 
: administrative, regUlations to ini~lement (lnly this ~mendm.ent. See rio 2;> , . further 'atgue~ that'e"enif she is not 'carlahle"(f meetingNorthCi!olina~s: ' 

-". 8Upra~' T~e iact ''tha t ~ noo~hel' regliIations we're mentioned supports an" ,-, : " ?resent lir;ensing requirements,.'she still might tc'-1eceed in obtaining "a: license 
inferen~e that. no others were approved:" _/ _~ ,,': ' , , . - 'i I~ arJother jurisdiction, " . ',: _ .'.. " " 

Finally,-w:~ nole that the asser~ion by. HEW'of the authority' topromul- ~ . ' , :aesponden~'sargm.li:.ent misses,thepoint:/So.ut!1eastern's programj stmc- . 
,gate any)egulations under § 504 pas' been '.neither con~isterit nor long': ,- .:' ,tUI;ed to train personnvho \vi.!1 be.able to yerforni aU-normal role~ ~f i .' 
stan9ing: F<jr the first three years after' the section wasena~ted, HEW' . . -" r~gisterediiurse,repr~sentsa legitimate academic policy, and is accepted' 
maint'ained the position' tl1at Congress had, not int~nded anyregulatlons ' . by the·Stat~: ,In effect, it' seeks ,to ensure' that-no graduate, will'pose a 
to be iSsued. .::1talterecLits stand on(y after -having bee~ enjoi~ed' to do . - danger to the publiciri'any pl,'ofesSionai role iIJ. 'ivhichhe ,ouhe'might be 
so; Se,e' n.· 4; ,supra.: Th~s fact s)lbstantjaJly" diminisheS the defere~ce to cast. : Even if the licensin~'requirement~ of Nortli Carolina or sqme other 

"be' given to HEW's ·pr~ent· interpret!!,tion of the statute: ~See/General St~te are demanding; rlOthing ,in ,the Act, requires ~n educatioi:;:~l 
Electric -Co. ,v; Gilbert; 129 U., S. 125; .14:3(1976):. ' -, in~titution, to' lower its star'Idards. " . .,' 

,..-' ',' 
.1_ . 
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. Onemay admire respondent"s desir~' and:'deterrhin'ation ~oJ 

. overcome her handicap, and there ,well may ; be. various 'othe( 


types of sElr:vice for' ,whicli she caifqualify. 1ri.~thisGase; 

'howeyerj 'weholdthat ih!'lre was'. no violation of §'504wher{ 

·So·utheastern. co~cluded. thatresponal?nt did'not·qualifY for . 

. admission to its program ..... N othing inthEllanguage or. history' 

'01 § 504·reflectsah intention to limit thefteedomof an educa.:. 

tion,~linstitution to require r~asonablephysicalqu~lmcations 

. foradmissiori,to aclinical training progr~.· Nor has' there 
.. been ·any showing' in.; this· ~a~e that'ahy' ,a~tion short ~of a' . 

sllbstaritialchange in Southeastern's program would render 
'unre8;sonable the':<luaIlncatlons It .lmpbsed.-·- - -.~-. '. " , . , 

..,,' 	 v 
; • . Accordingly, we revers~'the \judg~e~~ ··of" the· court':below, 

, andrern'arid forproceedirigs~corisist~n't with this ,~pinion;' 
, .'. . .' . . . '. . . . So ·oTd~~ed. 
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, 	 APPEAL. FROM'THE UNITED STATES' DIS~~ICT COURT FOR" THE 
" 'SOUTHERN DISTRICT'OF TEXAS '. 

, 
.No, 78--6: . Argued February 26,t'979---:-DecidedJune 11, .1979 . .. ' . . ' . '. .- ~. . 

)When school illlthor~ie~ rePb~t~d su'sp~ete4 abuse ~f .one of agult.appellees'.
).chlld~en to the Tex·asDepartment .. ofHuman Resources ,(Depart,ment), 

the' Department ,took tempofa~y . custody of ;11 rthr~e of ippeilees,'mh;or " 
children 'and instituted suitiri the Harris County, Tex., juvenile Court 

-\. (o~th.eiremergency protectiqn under Title 2}f,th~ Texa~·Fariil!y:d.ode: .. 
-The~rJuvc~ile' coiIri entered' an emef!~~ncy -:"e:Fparte' order'givlrig 'tem

'.	pOl:ary'cusiody to' the :bepartme~t. 'Appelle~s: then .filed a motion' to . . 
'modify the e~ parle. o'rt;ier,btit ~hen tlu;y wer!l Uliable to obtain an im
mediate .hearing, they filed- ahabe~s corpus peti.tiDni,n Harris County 

. ,rather than i'enewlng' the' motion- Dr 'appealing ,t/Je ex' parte 'Order. The:',· 
HarrisCount'y court {I1timatelyeptered ~norder .transfe~rilig ,venue to . 

. 1\1ontgomer); ,(;Ount);;'JlJ"enile 'Comt,an'd ,at the Harris County .. 
. judge's' direction theD.erJartment, filed 'anQther suit;: wh ieh \vas also'Jrans:, . 
ferredto ~Montgomery'Col1nt.y, wliile 'tennJorary cus~ody of the. 'children' 

" . was continued in' the Df:')partment.. Rather than attempting- to· expedite. 
".. ' -:a hearing'· in ~th~,7Moi{tgomerY'~County cou~t;'appel1ees filed~n aetio~" 

-4-~~-""":;"--"~~'-~ . in-F~deraf'bistrictCotirt;:broadiY-challenging the con~titutjonality .of. the' ---:- 
interrefitteclparts of Title 2'8 'statutory scheme defj~ing the contours of the .. 

. 
:r , 'parent-dlild relationship and t.he permissible' areas and modes ~of state 
! i:nten:e~tion. The Dishict.Court denied appellees a' temporary. restrain- .."j. 	 . . .... . . . . " ." . . 

order,butlatef ,held that thestlite court's ·temporary orderS had; 
. expired and that the children lmd. to .be returned td their parent.<;, . The 

'< ··.:'p6parfment then' filed :i ne,; suit in the Montgomery County co~r( 
which l~ued a:' sh6w~cause order· and writ' of .attAc.hment.. ~rdering that 

't.he chiId:s1.ISpected ofb~ing abl!se~ be;delivered totlie:temporary. cus-, 
. tody of hi!; graridparents...Appellees' countered by fiiiiig in- tlie Federal 

District Court·a second allplication for '~" temporary restraini~gorder 
addressed to the MontgQ..mery_Coul1ty ,JiivElrilleCourt andthi~ was' 
granted.. ' three-judge Di§trict Court thereafte'r pr~limi!iirily e'rijoined" 

,the Department: and other, defendants fro(n :filmg or prosecuting any 
. state,suit under the challenged .!ltate statutes u',JtiIa final determiriation' 

.', 

" 'by the ,three-juogc.collrt. Subsequently, tliis:determinatiori wasmailet·, 
,the .. court £o(ICluding that abstention. uni:lerthe d()~trine'o(Younger Vi 

. fJarns, ~1 V.' S. 37,-was ulnyarrimted' becallse the litigation' was "mulii-· 

~ 

, ~ '. 	 ~~: '. • . J' ~ , 
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O~CONN6~, J."dissenting , 480 :U:-S. 
, ,-, " ,', .' :' ',', ,\ " 

" ,i!1 these ,additiorial"rn'ethods constittt~d gross negligence on' , : 
>' tlf«:!'·parl' or trle city. "Ibid: , "., _' ' ' ',", 

" 'ThEfchain of infereiices drawn'by the Court. of Appeals! di-, 
redly ~onflicts with 'TutUe's fn,strnction that '~~c:msider~bl:Y: 

,m9re proof.th.apJh~ ~i.nglejncidEmt wiilbe necessary in ,every 
case, to _'establ~sh '. " .' the requisite fault o.n th~ part Of the 
ri1Uni~ipality;"', 47-1 U.. S.,'at 824.,' Th,erewas no evidenc~,in, 
,the ~recQrd, apart' from: the. speculative,jriferences suggested , , 

"	by the Court of Appe~ls", from which jurors reasonably could, ' . 

conchide thatthe dt;y'straining intl],e' apprehel1sioI.'f of fleeing 

'vehicles, manjfested recklessness or. ,delibe~~t~, inq!~fe(erice:, 

Respondenftfierefote :failed to-prove'an essential element 'of 


:her claim,. an~La directed :verdict'should have' beeneritered In . , ''1 '.' limits one or more ,of [his) majQr life activities, (ii)has a record :i:if s1:1ch ~m 
," ..." :favorof the, cit)< Accordingly 1 would reverseth~ Court of, 	 , impail-ment, or ,(iii) is regardedas'ha,ving such an impairnlfmt.": D~part- " {<:, Appeals for the First Circuit anp~would,remand for'the entry' , inent of Rea,lth and Human Services (HHS) regulations define "physical' ' 

. of judg:ri~nt infavor ofpeti~ionerin this ~ase~' I rel?pecifuVy I 
! ~ ',impai'rment" t9 'ffiean', inter alia, any physiological disorderaffectirig the" , 
i, . , "resp.irato'ry systeln, and defim,.'!tnlljorJifeactivities"'to include working. ,',dissent frpm theCciurt'~ judgment,dismissirigtl1is'ca'se ,as im-: 
J ,,,' 

<'ResPQndeniwas:hospitalizedfor tuber~ulosis in 1957,. The disease went ': :provideritly granted. . , . :. " ,ijito, remission for ,the next 20, yearl'$,' during: which~ time re,spondent , 
.- ,', : _begari't;eaching elementa~ schooJ in Floridil.: ,In .1977; Mirch19.78; ~d: ' " ' . '~". 	 ; 

d' 

\, ',", , ' ROc\i.ember_1978,_respondent-hadrelapses,cafti:!r-the'hitter'two ofwnicn-'--"'~ 
,---,-~-=-:-_:,=--..--".,,----~~"-" ,_--'-,....:....,,.--_,c-C..~...::...-~~-"..--~--:-+-,'.c~'.:,;.,.:'~--1'--:- ,~'-'-'--o-'-- she was 'suspended with, pay for the resfofthe'schooiyear. " At the end' ,~.~-, 

',' " of the i978.c.1979 school year,petitioners discharged her after a hearing' 

-": 
, . becauseof.the continued ,recur~ence. of tubercu[osis.Afte~'she was 

'd,enled relief in 'state administ,r~tive proceedings, she,'l::irought'suit 

" 

II " ' 
FederaLDistrictCourt"allei5ing:a violat.ion of § 504.• Tpe .District Court 

',-.-" 	 .I 
.i " ".' held that, she was nOt' a "handicapped person" under the Act" bilt that, __ 
, t . even assuming: she,. were, she ,was nof ."qualified" to teach eiemeritary 

...~ 	 '·1· 
~. ' 	

f 

I ,schooL The C~urt ot'Appeals 'reversed, h6lding: that'p~rsons,With;con~
j tagious disel:l,se.s are within § 504's 'cov~rl!-ge"and remarided' forfurther' '...,< 

.'~~ . findings as to whetherrespimdent was "otherwis€!, qualified" for her job. . 
, 	 • " '. • •i' 

Held:, '.,- < . ," '~ ,_ ,.' . ",
0 

.."-~ 	 , ,
t, . 

~, 	 L A .personafflicted .with the"cohtll.giousdisease of,t\Jb~rcuIQsismay 
.-	 1" . ' , be a ,"handicapped :individual'" within the mear;."1g of §504.' Pp'. 280

! 286." " " "., '" ,,' ", '., " . 

" 	 ' 

" 
/ 

/' 

. 'SCHOOL BD,- OF NASSAU COUNTY 'v. ARLINE 
~ ~ . .. . ~ " - " 

"_: .. 
.;~YUabus., 

'. 	
, , 

~ 
' 

SCHOOL BOARD OF'NASSAU COUNTY, • 
, , ' '-'FLORIDA,:'ETAL. 'iv. ARLINE .(' 

" " • • " w',' ..'. • • 

CERTIORAIUTO THE UNITED STATES: COURT OF APPEALS FOR 
, " , ' THE 'ELEVE:N,TH CIRCUIt 
; 	 '. . '- - ". . . . . ~

" , 
:, No. 85-1277. Argued Decen;oer: 3, 1986 '-c Decided ~arch 3" Hl87 " ' 

, Section,504 of the RehabilitatlonAct of 1973; 29 U. S.'C: § 794 (Act), pro
vides~ intera}ia, that rio !iotherwise qualified 'hardicapped indi viduaV" as, 
definedin,29 u.s. C. §,706(;7),s~all, soleiy by n:'.sonor'his qaridic'ap, be' :"~ 

; ~excluded-from participat~oif-in "anY program receiviN(-[edenll'financlai' ' 
'assistcance. ,Section 7!)6(7)(B) definei "hal1<Ucapped indivIdual" to mean " 

any person who, "(i) has a physjcal ... impairment which substantially" 

....' 	 Ca)'ResPQndent'is' a "handicapped'ihdividual" as defined ,in § 706 
/, ' (7)(B) and.tne HHS' regul~tions. 'H.er, hospitalizat~oi1 in:195,! for, a, dis- . 

ease .that aff~cted her respiratory system arid .that sUb!)tantially limited, 
'-, 

I. 	 :~~oneo~ more of [herJ.Il1~j6~'lifea:ctivities;' establishes'thllt she has,a 
,"record of ... irilpairmimt." 'Pp, 280-281. . ",' 

" 
"'. <.' 

' 
I. , 	 ".-

http:Mirch19.78
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Syllabus 	 480 U. S. 

,/" : :(b) Th~ Iaetthat' a person-~ith a,record Of impairmiint is also cOllta':
, gious do~s not relTl.ove that person from § 504's coverage. To allow an 


employer tojustify discrimination by distinguishing between a disease's 
':contagious effects on others arid its physical effects on a patient would be 
,un'fair, would Qecontraiy to § 706(7)(B)(iii)and the legislative' history" ~,' 
, .which, demonstrate Congress' con~ern about an' impairment's effec(on " 

" others, aildwDuld be 'inconsistent 'with§ 504's basic 'purpose to ensti're 

, ,that h~ndicappedindtviduals are not denied jobs, because of the'prej'udice' , 


, or .ignorance of others. The Act replaces such' fearful, reflexive reacc 

. tions with actions based on reasoned~nd medicaily sound)udgmentsas, 


:" ,to whether contagioushandic;ipped persons 'are "otherwise qualified" to 

, 'dothe job. Pp. 281-286> , ' , , ' " ", 


,~~. Inmost. case,s;jn,ord er,todetermine wh.e~her 'a p~rson~hahdicapPe(:r'

by' contagious 'disease is'~ot~erwise' qualifie~!" unger § 504, the, district, 

. ,court l1')ust .conduct an individualized inquiry and 'make, appropriatefind~ 
ingsof fact,based onreasonable.medicaljudgmerits given the state of 

~.. m.edfcal knowledge .. about (a), tne' nature of the,risk (e. how the dis
ease'is translTlihe~l);(b)theduratiori of the risk (J1owJong is the cai-rier: , ", " 

, , infectious), .(~) the' severity~of the risk (w_~atis the:potential hlirm, to 
third parties), alId (d)th~probabilities~the disease will be transmitted' 

'\ 	' 

SCHOOL BIl. OF. NASSAU CQUNTYt,,,ARLINE,' ',275' 
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273 ' 	 Opinion of the Court'_: 

,'Solicitot':GeneraZ,'Ayer, D~puty Assistdnt:Attor7tey ,~General 
,CarVin,:,Richard,;J. Lazarus, ,and Mark L . .Gross. , ,', , 

'. G~orge K. Rq;hdertargued the cause for're~pondent. With 
him on the' brief was Stev~n H. Malone..;t:; .,,', -' ' 

", 

JtiSTICE~R.ENNAN deli~er~d.the Qpinion-:Qfthe i~~urt::, ,... 
,S~c'tio,n 504~Hhe Reh({bi~itation Act ofi973, 87 Stat~ 394; 

as amEmded"29"U: ,S. ,C:§ 794 (Act); prQhibits a feder~lly 
funded state' program., frQin df~crimin.ating agaInst a hindi ... ' 

, capped individual' solely ,by' reas.on' of his' or ).e.r :ha,ndi~ap:, . '-' . 
:This case'preseiits-the' ques~ioni:'-whethera person afflicted'" ' 
, with, tuberculosis,' acontagious disease,' may be con$idered a __ 
"'4andicapped' individu~l". withir... the'm:eaning, of § 504 'of the ., 

> Act, apd; ifSo, whether such art individua.i .is "othe'rw-ise qual .. , 
ifted" to teacll elementary scho()J.:'" ' 

~ "-' . ~-~' .. 

",' ,;. 
': ,*Briefs:of am.icicuria.e, urging reversalwere filed for the Equal Em· • " 

: 	and will,caJ,lse varying ,degrees 'of haryn.,' -In mak,ingthese'findings;ploymenfAdvisoryC,ouncil by RqbertljJ. !¥illianis, ,Douglas S. McDOwell, > ' 
,'" 	 cou~s"normally, shoul,d_ defe'r, to the' reasomilSJemedical jud~ents of ,::-. , ,and. Thomas R.: Bap.by; a.nd '~or,90ngTessman,Willie'11,E.Dannemeyer'et ' 

publi9 he;;tlth officials.~ Courts must thep: deter-mine, in light 'Of thEise" '. ~ ,',al: by lYilliamE. .Da1}nemeyer ...j)r<;>~~,~'_,:_ ,-'-,,-'-. .,;", .:::"~-,--', 
'finding~',:whether_ any5,easonable:accommodation!Lcan-be~made-bythe' -''-,,- ,.Biiefsofam'!Ci curiae urging -affirTnanc~were filed for the 'Association 

'':-'-'--.-,e-=,m-" ploy~r under, the' establish~d -standards for that<inquiry:: ; Pp. 287'"-" for Retarded Cit,izeiisofth'eUrlited Stites et'a).'gyThonw.s K. Gilhool, 
: 28S.'" , ' ~' . -, '. ,,' MichcLelChu1:chill; Frank1 Laski, Tilnothy M,C9ok, Stanley S. He#, 

<-c:, -Because the District Court did not make appropriate findings; it is: and',Donald ·S. ,G6ldmari;anq 'for the Employment, Law"Center eta!. ; by-, , 
impo~~ible for this Court todeterminewhether,respondent is "otherwise Robert K,Bortoil,.:- " ' .~,:, ': " 
qrialifieg" for the job ofeJetnentary, school :hiacher, and ~ti)e"'<;ase, is ' ' , ~. Briefs ofamici curiae werefileMor the State of C,alifornia et ai: Q,y-John 
remanded for ,additional findings of fad. ,'Pp. 288":'289.' ,. ,'K. Van dfj,Kfl,mp, Attorn'ey General, Andrea Sheridan ardin, ChiefAs·' '.': 

772 F. 2d-75~;affirm~d:: " "', 'sistant Att6~~y,General, arid,Marian M ,johnston arid M ~ AnneJemiii1.gs, 
, ' " ,Deputy Att9tneys ,peneral[ and by the Attorpeys General for th.::ir respec

. BRENNAN;'J:" delivered the ~pinioi~;~f. theCo~t,in~~idh WHI'rE, '/tive Stat~s as. follows: Stephf!'t1,-B, Sachs of-Marylana, Frank J. Kelley 
. , ,l\1ichig~n, Hu,pertH. Huii}:phrey,ln.Of,Minnesota, W. Cary EdYJards ofMARSHALL,' BLACKMU~N, ,POWELL, STEvENs;: and' O;CO.r:!NOR;"JJ" joined. 

·"New- Jers~y, R9bert,Abrams of New York, and Bronson C. La-Folle.tte . REHNQUISTfC. J~; filed ~i'dissenting'opinion, in which S~ALIA, J.,joined, 
post, p:,~9; - ' '~' . "/' ~ , of "Wisconsin; for, the Americaii ,Medical -Association. by. Benjamin w: 

Hei1zcman, Jr., and Carter, G. Phillips; for the' America\! flublic' Health 
, , AssQciation et al.by Nan D. Hunte~and Herbf!rt Se1n~l; for Doctors-for "Brian T.Hayes argued,thec(iuSe for'-'petitioners. With 

AIDS Research aQd Education by S,tdnley Fl!rishman, Joseph LG.wrence;
,himori the briefs, wasJohn D. Carlson.- -':" -'Susan D. McGreivYi an~ Paul:Boffinan; for,the'~pilepsy Foundation of ' ,

"SolidtorG~neral Fried argued the cause for the: United·· " America by Alexandra K.Finucane;for the-National Scnool Boards Asso-';, " 


_' 'States.asamicu8 'curiae' urging reversaL ,'With him on the', , c,iation'by GWendQlyn H; (rl'egory, Attg'Us't W.Steinhilb~r, .and TIWinas ' 

," cbrH~f' ~ereAssi8tant AttorneY.General~eynold8;JjepUty', A. Sha~non; and ~or Senator Cranston ',et' al.by ,Ailene: Mayerson. ' , 
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Opinion of .th~.court, 480 U. S~ i : 273'· . Opinion of'the Cour:t , . 

. . I .'.': . ' , Plaintiff as 'a 'h~hdidapped'pe~son' iUs cl~ar that she was' dis~: 
)'rom 1966 until. 1979, <respondent Gene Arline taught ele-' , missed': solely as. a result' of lie:r:handicap inViohttiono( Sec': .' 

melltary }!choolill Nai=isau County, ·FlorIda. ~ ':She was dis- . ,: " tion504.":Re.cord}19." The District Court held, however" ' 
charged in· 19.79 after suffering~athfrd relapse of tuberculosis ' ,~ . that ,although'there, w~s,'''[n]o' qu~stion that she, suffers "a ' 
within,,twoyears.::: After she 'was denied. r~liefin, s~ate ,< ,'." " ,han(ficap,'~ Arline wasnevertheJessnot "a',handic~pped per
,ad!11inistrativeproc~edings,she brought suit in federal court,:" . ~;, ' ' . . ·s~m,unde:t: the ten:ns of tnat'statute~" ,ApR. to P~t: for. Cen. ' 

. alleging thafthe school'board's:decision to 'dismiss her be- . J . ,C-2. The coun; found 'it. "difficult ... to'conceive that Con-
· caus~~f hertuber~'~losis v~~lat~d§'5~04 ,of ~~e A~t.\) .. -:. . ,: 'j gre~~ ~ntended ~on~agio«s. dis:ases to 'be~i~cluded Within the. > 

>~~rlal.was h~~d m the::DIstrI~t.Court;at ,:hICh the prm:.'· L ' ·defimtI011 of~_~,andicapped ~er~on."·. The-court ~~enwenton" 
cipal' medIc~1 eVIdence was prOVIded by MarIanne Mc~uel),.~._ .J". ,toJ,tat~thl;\t, __ even assummg... that a person 'WIth-a .conta:: 

--M.D~, -an-a~s~staiit director-'~r~!te'Comr:rtujlllY-'Tubeiculos}~·l. . ....gious. dis~~s.e c?u,ld,?eoeetited·a handica})ped:person,: Arline 
Control SerVICe :cof the FlorIda Department oCHealth 'and ,! - '. was;not. qualIfied: ,to ~each elementary school., Id. ;:at 

. RehabilitativeSe:r:vices.' According to 'thel11eQical records' ' (j-=-2-C-3~ " '" .' ,,'~' ,..., ',' '" ; " .,' .. ' ~ ,C 

.• revie~~.d by,Dr: -McEuen" Arli~ew~s,hospitalized' for tuber- /, . ': .~ . cThe'~ourt.ofAppeals,re.v~::~ed,bol~i;ng thai"per~oris~withI 

· CUIOSlf;! l,n 1957.' 'App.11-12. For the next 20 'y'ears, Ar-'-l co~tagIOus,dIseases areWIthm, tl~e coverage' of sectIOn 504," 
line's ,disease was inremission. , ld:, at 32. 'Then, in 1977, a'.:,. I . ',and that Arline's condit~on "falls ... nea:tly:'within the statu-: , 

, 'culture>revea~ed that:t.u~ercuiosis was a~ain' active 'inh~r . .;-: , tory and regulatory frame\Vor~"of the Act. '772' lL 2?: 7[19,', 
,system; cultures taKen m March 1978 and m -~ovember,'1978, .' ,,·764 (CA11.J9~5.).. The.co~ r;emanded the'case ,"for further 
wei~ also, positive.... 1d.;.at 12~, .. '. .' .: ;-': :"" '~,', '; ',~findimis as' to,whether th~ risks'of irifection:preciudedMrs.~_-.--i 

__~~~T4esup~riritendent'o~~schoois'='for-NaS$au-Co'unty, Craig-" . :'; ,.' '~ AI:li.nefrom-being'~then;v~s~ qualified', for, herjob' and, if so, . 
. Marsh, ·thEm testified as ,to' the 'school.lJoatd's ~re!?ponse to', ~ , ", whether- it, w~s possible to make some, reasonable 'accomf!1o:" 


· Arline's inedic~l reports:., ,After both her'secQnd rel~pse;,in .. ' , dation f01:'.her in thafteachin:gposition"·,or in some.other posf
'the spring of)978,"ancl her third' relapseiri No~ember 1978,.' /: tion. ~.: Id.,at 765 (fQotnote Qtnitted). ' We:granted.~ert!orari, 

: the~school board suspended ,Arline'With'paylor the remain.:.' . ",;; " 475 U. S.1118 (1986), and:nowaffirin: '. . .':,' '." ' 


/ derq,f the school year. ' Id.; af:49-51.. At 'the end ofthe~ .' .. , ' .. ' . ' , .' . 

. 1978~1979 school, year, the school board held a hearing, after / . . . II .. 


, " ."" '. ~ . ,...
.' which it discharged Ailihe,"notbecau§e she had done:any.;.' .In ena<:til)g a,lld .. a1l!ending ~he Act, COI!;i~IiIS,enlj!'te,:L alI 

thing Wrong,'" but because of the·'~contihued .reoccurence . progr~ms receivin)ffederal'funds .In an ~ffo,,"'t "to share. ;withI sic] of tuberculosis'." 'Id., at:49":'52: : . .' . ,. . '.' . ':.: :hanaicapped: 4mericans' the opportunities.for' an' education,
, , In,her trial ni~inor~ndum,:kiil1earguedthat -itwas ','not . i ~.. : transportation, housing, health care,: and, jobs' that 'other 

:disPllted th~tthe' [school' board dismissed her 1solely on'the , ATQ.erican~ take for granted!: 123 CQng. Rec. 135~5:(1977) :_, ' 
· basis ofh~r illness. Since the ill~ess in tp.is(!asequalifi~s the (statel)1ent of Sen.~:aumphrey). To thatend,.Congres$ not.· 

only:increaSed federal supporf;,for vocational rehabilitation, .
I Responde'nt' also sought relief under 42' U, ,S. c. § 1983; alieging that 

:-'the boara denied her due process oflaw. Both the District Court and the but also' address.ed the broader ..probl~m of discriminatiori . 
, Court of Appeals rejected this argument, and l'espondent did not present ~gainst ; the haIidicapped'by' incfuding' §504, 'an -iintidiscritni- '. 
the issue to this Court. , " .' '. - . ,- , " 

,/ 
" n_ationprovislon patterned after Title VI (jf the' Civil Rights< .. 

. -;" ". '.. .:.. ;.~ - '.' .' . 
. "/ .. 

" ",
/. ~'. .~ : 

'" 

i 


http:address.ed


. , 
, , 

, 
.~ 2.78 OCTOBER,TERM, ~986: 


; Opinion .oithe Court c, 480 U.,S; 
. . r" 	 , . 

',Act of~I'964.2,Section 504 of the ,RehabilItation-Act reads in 

" 'pertinerft'part: ',: ' , "" 


, '~'No otherWise: qualified 'handicapped '1ndi~idtial in the 
:, Unfted States~ as 'defined' in section 706(7),of this .title', " 

, -shan;'soiely by 'reason "o(his handicap; beex~liJded fi-om: ~. 

, SCHOO~ BD. OF NASSA UGOUNTY v; ARI;INE 279, 

273.' 	 . Op!~iori o(th~ Court' .... 

"[A]ny. person 'who.' ,(i) -h,as' a phjrsical 'or mentii impair~ . 
L :- - . ' ment which substantially limits Dne" Dr 'mDre Df such,' 

person's, major.Jift;! activities, (ii)has a r~cbrd'orsuch ,
an·impairIl).ent, Dr (iii),i.s rega~d~9 as having such a!1im

'pairhl€mt."'29 U. 8;. C.1706(7)(B). 
., . . . , . '. 

<.participation ·in, be denied the benefits." ot\' or. be. sub~. .. ,. I- . T~,e amended., definitiof! ref}ect~d '.9.<?ngress1 ,concern with. 
,:' jected Wdlscrimhuitiori under' any .program (~n~ activity:' .: ' prDte~t~~g the handicapped ~gainst discriminati9nstE;;mming' 
.. re(!eiving Fed~ra!finanCia:l ~sistance ..'..:;, 2~ U: ~. c. . " . ,nDt Drilyft?rn ~impl~ prejudi~e" .b~t 'also n:om~'a~?h~c atti 

...> 
§794. ." 	 ., .' tudes and ,laws '~nd:froJl1 "the fa.ctthat tge:Am,encan peDpJe ' 

, . ' ,,· .. ·c ::" ~ecsimply unfamiliar with-and' insensitive 'to.' tlie'Oifficiilfies' ."' 
'In1974,Con,gr~ss'eipand~(fthe (l.~finitiD~'DC'~andicapI>~d in- ,.confr,?:ntHng] ind!vi~ual~ withhanaicaps:" '·S,Rep. N.o. 93'-"." 
"dividual" for use in§.504 tDTead a:sfollows: 3 

.,', . . ',: .... 1297, p. 50(1974).'; To. combat. the"effects of:errDneDus but· 

, . .'" .' . .', " "', 'c, ,'., , .' /' . neye~~h~I~~s '·prevalent·perC~I?t.i0ns "abDu~< the ha~di~a'pp~d,~" 
2 Congress' .decisIOn to pattern § 5()4 after TItle VI IS eVIdent m the lan- , . ' .' ' CD~gr~ss expand,ed the defirutlOn Df han~Icapped mdrVIdual \ 

,'guage of the !\tatute; compare 29"tJ; ~~ c, § 794 with 42 B.-.S. C, §,2000d, I. '. soa~tD preclude qiscrimination agains,C:[a] ,¢ets.on Who has a 
...and in. the ,legislat~ve)1ist~ry 'of' § 504,. s,~e!., e,. g" ,S, Rep. No, 93-1297, .' .J.\ .... .record Df" Dr is regarded.as having,. a~ impan-ment: [but: who] 
. pp. 39-~0 .(19.74:; S. :Rep. No. 95-899, p,~9 (1978).:Q~,~enHr()ek &1 ,.', ,may.~t:present hav~·no'adual incapacity ~t.alJ.'" So.utheast-

Matson, The pI~a.bled ,anq-the ,Law.of Welf~re, 54 ~al. ~" Rev.. 8~" J. ,ernCom:niunity.College v. Davis 442 U S~3974(j5-406 '.,
. 814'-815; and n~, 21-22 (l9~) (dlSCUSSI.ng t~~ory.a:,d e~!?efJce th~t "nE.lg~- • L!- " 6 " -4 ' ." '. .' :. "~-'..:.' • • . .'. • , ' 

tive atti~udesand'practices toward th~disabled resemble those.commonly '. _~,~ ,(1979)., ,- . '-', , --r- .'~:,----'~ 
:-'-'-attached-to'underprivileged~ethnicana relJgious minority groups' ")~ ',The _ , I . In determining wheth~r a particular 'individual is handi-:' 
'~'., .' range ~fpro~tti~ subject to §' 504'8 prohibitii)ll is'broader, h?we~e:', .t~a~: f .' . 'capped as defined !>~:the Act,.th'e r~gUla:tiDns promulgated by 

thatc,oyered\bY,'I)tlE!:VI; b~cau'se §.?O4 ~ove~~ erripl~ymentd~,scr~ll'\matIOn'. ;', tJie Department Df I!eaIth and Human Services are of siguifi
even In pro~am~ that receIve. fe~eraLmd WIth ,a prImary ~bJectlVe ot~e,r ";, cant assistance. 'As 'we have J)reviously recognized' these 
t~an the promotIOn o~ eIl,lployment,-~ See Con§oltda~ed Ra~l Cor~ora~wn ' , L 're', latl' - . '-d ft 'd .. ;th', th"; ," ". 'h' 'd .'. I': ... 
v.Darrone,'465,U:S.624(1984);Note~A~commodatmgthe;HandlCapped: .' ! ,gu ons,were, ra.~ .wI . ~pver~lg t~an appr0V:~_Df. , 
Rehabilitating-, se,dion ,504 ~fter$outhea8te,?", .. 80 Colum; L:. Rev. 171, '1 , ' . C,ongress; see COn$Oltdated, Rq.,tl, CO,rporq,~wn: v.• parro,~e~' ~'.' 
174-175, a~d n.21 (1Q8~). . ' .. ' ,.'.. .::' "",: . :'. • I. . 465 :0. 8.6,?4;; 634~6~S~·.an? n,n. 14-16, (1984);)hey. Rrovlde . 
,3The, p~Imary foc1.1~::of,~he: 1973. Ac; wa~ ~o 1I1creas.e.. federai support ''', . l.'~anI~PQ~anLsDurce of gUldallceonthe meanJng D,f .§504." 

,for ,y?catIonal,: r~h~blhtatIOn;. the A;ct s orIgm~1 ~e~~ltIon of. the term 'I ' Alexander,:v.·Cho(Lte, ;t69 U. S. 287,·304 ,n; 24 (1985). ,The'
"handIcapped mdIvldual" refiec~ed th~s focus by Includmg only:thosewhose ~ '; , ,') '. , '.. "',' ," 

disability limited their employability, 'and those'. Who ,could be expected to :, 

. :benefit from vocational·~ehabilitation:<~ffer ~~viewing the Departmenf of - •See.~d." ~t 39 ("This subsection includes within the protecho~ of sec~ 

:. - Health,Education, and -Welfare's s\lbsequent'attempt to 'devise regula-· tions 503 and 504 tho'sepersons who do ~ot in f~ct have the condition which 


, -(jonsfo implement the -Act, however, ·Congressconcluded that·t.he'defini- .. . they are' perceived as : having; as well' as those person~.whose rrient~i or 

. of '~hai1dicapped' individual,'; while approp,r.iateforthe -vocational - , 

i 
physical condition doe~ not sUbstantiallY)imW their li(e :adivities ~nd who ' 

!:ehabilitation provisions in Titles land III of the 'Act,' was too narrow to . thus are not te!;hnically withinclaus~ (Min the new defiriition~ .'Members 
. deal with the rangeo! disc.dminatory practices in housing, education, ~nd . of ~othof these groups maype s~bjected to, discrimination on the basis of 
health care',programs whicl)st~inrriedfrOm ~tereotypicar.attitudes andig-',-

- " 
, their being: regardea as handicapped"); :id., at 37-39; 63;:-64; see also~r20 

norance about thehahdicapped: .,$: Rep. !'Jo, 93-':1297, at 16, 37~38,~O, 	 " Cong;~ec. '?0531 (i97~) (statement 'of Sen: Cranston). " '-. 
. , ', ... 

( 

; 

. ...::. 
'; 
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-. .' -", 

-". 're~lations areparticul~ly signific~~t here'bec~use 'they de
fine-two criti~ar ter~s used"ih' 'the statutory definition of 
handica'pped individual. 5 

.. "Physical' impairment" is. :d~tined" as. follows:'. ." , " .' . .' .. ' '. .'. . ' 
" .' :. "[A]ny phy~iological' di~'~~qer or .conditIon, ,COSIn~tic dis-' ." 

'.' . figureqient, or 'anatomicaflos's affecting' one or'more of " 
" : the- folloWing ·b.odY8ystems:-rieurologicaf;mus~uIQskel

'etal; speCiaL sense, organs; respiratory, -ihcluding, speech . 
organs; cardio\rascular; reproductiye, digestIve, genito::·~·'· 

. uririary;hemlc: and'lymph~~ic;J3lti,n;' ~rid:endQcrine ..:'_ ,0-45., 
--'-CFlf § 84~3d)(2)(i) (1985). ". '. _.. 

In additlo'n"the re~lations' defiQe:'~major life ~ctivities" as. " 
,,' '. "'furictions·.s~~h as: caring fo~ bn~'i' s~lf, per-fo~mhig~ai:i-" 

u~d tasks, walking,s~eing,'hearing, speaking, breathing, :' 
. iearning, and W9rk.ing~'''. .~ § 84:3(j)(2)Oi). .' ' , 

i., 

. III. .'.' 
~ ',' . ~ - " . '. _ ~ '1' • 

" ' 'i'" Within "this. s~tutory . and . regulatorY; 'framework, then',- " - 
~w.emusLcon~iderwhethe:t;:.·A[!line,ca:nbe::considered'-i- hand" , .' 

, : ..i 'icap~ed individuai:' According, to the testimony "o(~Dr. ,,'f~
. . . , " , . '. , 

't, pairment is .. irrelev~nf in this caSe;' .'since. the .. school' bo~rC:l .. .. -_. - • • " I-- - • 

•Inan appendix t6 these regulations, the Dep~rti11ent of Health amI .: ; .: ' _dismissed Arline not because ofh~r diminished physical ~a.: 
. Human Seryii::es ~xpiainedth~tit chose not'to attempt U)"set.forlh, a: list of' . . . ,,'pabilitie!;3, .hut because of the threatt_hat her,r-elapses of tt;.': .... 

. /: . specific. diseases and conditions that constitutephysicaFor, mental impair-: , ,bet~uiosis posed~to the health ofothers.6 . :" ..' . :.'" .' ' • 
ments because of the difficulty. of ensuring' thecomprehensivene~s'of any' ! . . ". '; -; '-. .' .,~' 

s'uchiist:" ..45 CFR pt; 84,AppendiX'A j p. '31()(i98s); Neverth,eless, the, I 
, '1 

Department wEmt on to state 'that "suclJ disei~es'and conditions as olth'ope~· , , . .~ .6 See B;ief forPetiiioners 15":'16 (.A~t covers conditiims<that'leave i~di
dic, visual, speech, and 'hearing' impairments, cerebr8J palsy;epilepsy~ , :-·i . viduals' witlf "diminished physical. or 'mentlll c~pabilities;". but. not conclj

. i. 
.~.muscular qystrophy; rnultiple. ~cle·rosis;. cancer,'heart~-disease,diabetes,. \. . .tieins that could "impair t,hehealth:Of others"); Pet: ~orc:::erCJ3-14(i'[T]he 

, . mental retardation, [and] emotional iilness"would,be'covered. Ibid: The ,concept 9f a 'tllindicap' [should bl:llimited] to physical and mental conditicms't'. 
.~"~bepart~entaiso reinforc~d:\vhat a~arefulreaQing or"the st~tute makes which resuit ineithera-real or perceived diminution of an iridi~idual's 'ca', f" 

. plain, "fhat a.physi~aI6r:mentaliinpairment does ilOt_constitiIfe,a handicap . pabilit!~s.... [A]nindividual suffering' from:llContagious.di~ea.se may ~ot 
. for. purposes of section 504 unless its severity is such that it .results in a . ; necessarily' suffer from any physical or mental impairni.e!'Jts affecting his, 
, .substillltia~ l~mitation of one·.or mpre- rriajorlife acthri~ies." .I.bid.. . Al-. abiiity to perform the'job in question. :'In :otherword~, ~m employer's re:· . 
, though many of the comments on the regulations when fir~t propgsed sug~ luctarice to hire such an individual is' not due to any real or perceived 
ge~ted that the,deflnitioriwas unreasonabiy broad, tl}e Departntent'found . ,: :~ inability on the i~dividual's part, but'rather because, Qf the employer's 
that a broad definition, one not limited to so~caIled '~traditional handic'aps:; , .relucfance,toexpose,its other' employees and Its clientele to thelhreatof 

•~ infection"). . '.-' . . . . ..is inherent in the statutory j)efinition;'lbid. . . , 

.' - " -

\ 
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M~E~en, .Ariih~, ~uffe~edtubercul~sis '''i~. anacute·.for~'.i~ . 
_, such a degr~e that: it affected qer respiratoty system,'~ and 

'was hospitalized for this condition., : App.l1.'::Arline thus' .
hiOu!apnysical impaii-m~nt.,as th~t:termis:defined by the 
regulations, since she had a ~~physjologicaldisbrder <;>r condi- .'~ 
tion ' .• : a(fecting[her].' .' "respiratory [system].';'. 45 CFR. 

'§&t3(j)(2)(i) (1985). This 'impairment was &eriousenough to, . 
. require liospitalizition"a fact more' than--suffi,ci€mt to-'estab- ,. 

.' 'lish 'th;;!.t .one or. more.ofher . m,ajorlife. activities' were, sub.:.' 
<·,.s~aritially<-lim,ii~9._by,h~er :impairment. '. -"Thu!:1, :Arline!s hos-:- . 

,'--pltalizatlon .for'tubercuIQsis ih 1957 suffi~es to '~stablish': that 

, ,she has.a ,"record' of." .,impairment?' within the' meaning ·of· 

, 29"U. ~S;-G. § 706(7)(B)(ii),· and' is' ther~fore ,a handicapped 


.I. indIvidual. ~"." ", '. ,,_ /:' ."r, "! ,. .. -' 

.. Peti~~oners concede that- a contagious disease ;may' ~onsti~'·· "',' 
tute' a handicapping condition to -the extent 'that it' Je'~ves 
·a 'p'ersonwj€h "diminish~d physical or-meritij capabilitie:;;," . 

.' Brief for Petitioners~15, and concedEi thatArline's,'hospitali~a-: 
. ·tiorF·for ttiberctiiosis in 1957':demonstrates:tl1itt'she has a , 

'iec~rd-of~-physical tmpair~e~t,:se~~rr.oCOraIArg.', 52"':53..-"C 

- . Petitioners' maintain, . however, , that' Arline's 'record, Of im-' 

, -'
t":"' 
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:.480 U,S, "" , 	
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We do ~not agr~e wit.h petitjQnerS that, ,iI?- d~fh1ing a handi~ 

. "capl?ed'individual under:§ 5,04, the contagious effectsof. a dis- . 


ease:ca,n be meati~ngfuUy' distInguished 'from the diseaSe's,: : . 
,'~physical effects on a' claimant in a.ca·sesuch·.as·;this. ,Arline's; 
":~ontagiousnessand'her physical i~paITment '€!ach'resulted' 

from the same underljingcondition;.tuberculosis.' It would 

: be unfair to allow an elllployer to seizeupO.n the distinction: 

between the effects of a disease. on'others and the effects, of a' 

'disease 'on a patient arid' lise that distincii,~lf to justjf'ydis
· criminatqry·treat1Jient,7 

. , . ',~ . .. ",.,,;, ' . ' " _"' ._:_"_ 

· -c 	 .Nothing in- tfie legislalivehistory' of. §5.o4-suggests -that.· 
_COilgreSs intended'such a result. That-!tjitory de.mQl1strates " ,,-. 
.thatCongress was as concernE!d about the)~ffect Of an im~_~i 
· pairment-on:others a,s it was . about, it~ effect on thei~~i-' -I ..' 

vidual.' Congress extende\l coverage, in ~9U.- 8':' C. §706(7) rei"· ... 

,.~B)(iii), to't~ose iridividual~\vh~ are shiJply "r~garded,;~ hay-: I.~:' .' 
mg".a physIcal or mental ImpaIrment. R: ,_The Senate 'Report .. ,! 
proviges -as' lID' exam'pleofape'tson ·w1:1o would: be covered' "._' .. '1. 

;', .' ~::., .un~der' this'subsect~on"a person'with- some . Rind of :yisible-:.···- .. :...:}. 
_~~physiCal-i~pairmel!t.~w~ich-in~fact-does-no~~substal!tially·li~it--.- c-._;:,..l,!-.,-.,-... _ 

that 'per!?Qn~s', functIOnIng:" '. S; Ren. No. 93--1297, at 64.9 
'.1 .. -.' 	 ',',. 

:.... 
~ - . j 

· . :.'Tlie Unite«States argues that it.is possible fora pers,on to,besimply a 
'carrier oLa ,Qisease, that is,:to be\~apable of:spreading ~. diseas~ without " 

( . having a "physical impairment" or suffering fr'om any other symptoms· as" " 
,<

· soCiated with the dIsease. ' Tlie'United' States contends that this is 'true in' 
.' the~ase,of some carr~ers bf the Acqui~ed~ Immune Deficiency Syndrome "'1 

(AIDS) viru~. -From-t.hi~ pI.'e'mise tile Ul1i~ed States conclUdes that'dls
lcriminatio,n solely on the basi!, of contagiousness is n~ver discrimiiui£ion on '" 

the basis ora 'h~mdicap. 'Tile argument is misp!aced in ,this c~e, because" 
~ .'. , 	 ",the ,handicap here, 'tuberculosis, "'gave rise'both toaphysica! impairnlent 


-:. 'f!-nd t,o contagiousness;' ,This cas~ does~ not.present,. and we thereforE:) ,do' , 

", ·not reach'; the questions whether II carrier or-a contagious disease such as 


", ' AIDS could'be,considered blhave a physical in;-pa,lrment,or whether. such ' 

. 'a person could be consid~red, .solely· 'On ,the basis of contagiousness, a haridi
.•: ¢appe<Iperson as defined by. the Act,-. " .,' . 


" a See .n~ 4, 8,11,pra.. ' '. '., ' ',' 
. 9Congresidesire to prohibit discrimin'ationba.sed on the effects a per- " 

'son's haI1dicaPlnayhave on others was evidentfrc)m the inception of th.e' 
..:. 	 .( 

\ 

/. 

: ....." 

J .. 
'. ' 
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Such an, impairment might_not'dirI1inish ap~r13onjsphysiCal or 
,.~ 	 nienta1cap~biliti~s,.but ~quld~~f:!verthelesssubstaIiti~l1y)imit> 

that : person's' ability to:work .as. a result of the' negative re-': 
actions. of .9thers to' the iriIpai!Jllel!t. 10 , 

,Act." For example; Represen~ative VaniJ{, who~e remarks constitute ,,~, 

primary sign'post on the road to~ard interpreting the .legislative h.lstory of 

§504,'''Alexand~r v. Choate; 469 U. S: 287, 295"':296~ andn. i3 (1985),citea , 


_as an example ofill1proper handicap,discriminatioi{~.cas~· inwhich "a court ' 

lJIled that a cerebral palsil¥i child,. who ":as~~t ~d~~y.§icalJ,breataIld ~as 

academicallycoriipetitive~· snouldbe-exCluded from public sch?ol,because 

histeacher claimeqhis physicaL :l.ppe~raiJce 'produced;a nauseating effect' 


:-onhis claSsmates." 117'Cong. Rec: 45974 (1971). 'See also 118Cong. 

Rec~ 367t)1 (1972) (remarksof-8en: Mondai~) (a woman "cr.ippled by ,artfir.i~ 

tis" was denied ajOI) pot because sh~ could' not 'do the ~ork but- becau.se' 


. -"college' trustees (thought] .;llOrmal students shouldn't see her' "); id,,' at 

. .525 (remarks of Sen: Humphrey); cf. Macgregor, Some Psycho-Social I:'rob~ '. 


lerrisAssociated wiUi Facial : Defonnities, l6~Am. SociologIcal Rev. 629 '. 

(1961)., .' ' , , ,-" .... , , ". ' .' .- ., 

".', :IOThebepartment o(Health al1d'Human'Services regulations,'which'in~ " ~ 
'-clude amongthe conditions illustrative ofphysicaFimj:>aitments ciWered by. ': _~ 

. ":the~Act"'oosmeticdisfigurement; ',' lend'furthercsripport to Arline's.positlOn---
:that the effects of one~s impairment on others is as relevant' to a determin~~ " 
'tion ~i ~heth~r one is handicapped as. is the physi(!al effect: 9fone's 'handi- , ~ 
cap'on oneseif,.· 45 CFR § 84.3(j)(2)(i)(A) (1985).' At oral argument, . .the _ . ...r 

United St~tes'took~the 'position that· a -condition such as cosmetic' dis
figur~m~nt could' notsubsta,ntially limit·!'J. major life_activity within'the 

" meaning Qf.thestatute, because the only major life activitythatitwould 

affect would be the, ability. to work. Th~UnitedStates recognized that 


, ''Working'! was one 'of tn~' ~ajor'life activities iisted in the regulations. 'but 

said that to argue Hiat. a c~ndition that imp3;i~ed only- the' ability to work~ .-, 

was ahal)dicapping condition. was to maI!:e:~~a .. to~aIlY circular, arwment , ' 

which lifts itself by itsbootstraps, ,,' i!. 'Of Oral Arg. 15';'16.'The-~gu~,

me'ilt is not circular, ·however ,'but direct.,., Congress piainly,inteftded: the . 

Ac(to cover persons, with a 'physicalor mentifiin¥-,airment (wh~ther: ac: . " 


. tual,past, or perceived) that substantially limited one's ~bility towori<:; 

""(T]he primary goal of the Act is toincreas~ employment: of the, hahdi·· 

capped, ,,~' Consoliiiated Rail Cf)rp~tion :v..Da'!f9ne, 465 {].S., ;at633; 


'il.13; see alsoid., at ~2,("Irid.€!ed,enhanCing employment of the handi

'cappedwas so much the focus of the 19731~gislationthat CQngress theriext 

year feltjt necessary' ~(), amend the statute to clarify wheth-er §504 was in· 


. 	-tended: to piohiQit other types' of discrimination as well'~)."· .' 
~.. ~ • - • I • 

. '"" 

. " 
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( 

273 : Opinion' of the' Court' , 

, -Allowing discrimination. based on the"contagfous , effects of ~areftilly,st~ctUted. t6- replace- such'reflexiyereac£ions to 
, a physi~al iinpaiimentwo~!d be inconsistent ·With ttte 'basic, actual or perceived handic~ps,with actions base(:l'on rea§'oned ' 
p1.trpose of § 504~ Which is to ensUre thaLh~mdicapped Individ: '. " '" .... '~nd medic,a~iy sounq: judgments: the _d~finition. 4?f '!handi

'1,lals ar~ riot denied jobs or other henefi'ts be~ause of ,the' prej- '. cappe~_in~ividual" is broad" but only those: individualswhq, 
I'udiced attitudes or theigllorinice of' others. By am~nding, 'are both· handicapped (tn<fotherwise qrialifiedare eligible for. I 
I" -the definition of "handicapped, individual" to include not only" 

"those who are actually physIcallY',impaired; but, also ,those 
who are regarded' asJmpa:ir~d and ,who, as if result, are sub
'stantiallyliniited in a major life activity, Congress acknowl
edged t~~Ls9ciej;y'~ accirOlUiatedrnyths and fears about dis-: .. -'~., 

-abi~ity 'and;,9iseaseare B:S handicapping as are,the physical: 
, limitations that. flow ,fr01Jl :;tctual impairment. II "Few aspects' . 

of 'a, handi~ap gfve':ris~t9'the: saine level of public' fear and -. 
fuis'apprehensiori as contagiousneSS.12 •Ev~n those who'suffer 
,or have r~coveredfrom ,spch noninfectious ~dise~ses as ~pi-' .. ,\ ' 

'relief. The 'fact that ,some.perso~s 'WJlO have contagious 

, dis~ases' may pose:a serio~s"health threat' to'_()~hers'under 


"certain circumstances· does: not ,justify excluding from the, 

, ,. 'coverage of the Act ~ilpersons with actual or petcejved con- ' ' 

.~'.:. ·:-t~gibus 'diseases: ,S~ch ;ex~iusion-w6uld ,'mean"tnaFthose 
" "accusegpf. being: contagious "\vould' never~ave 'the, opportJl-' 

nity-to, have 'their" condition', evaluated-in light of' medical· 
"evidence and a,determinatipn ,made as to ,whether they were' 

" ,,"othel-wlse ' qualified." ~a:ther, ,they woU,.ldbevulnerableto 
discrilmnation 'oJ? the'basis_ of mythology:"":'preCisely the'type'·1 

Ilep~yor, c:;tncer have faced' discrirninatiop based on ,the~ ir~ , of injury Congi~ss sought to :prevent}4 ~" Wecon.c~ud~, that,: ," 
- """. - . ':"' '. -, . ' .','rational fe~ that t:hey might ',be contagio)ls.~3 " Tbe' Act is'" 

, " . . , .. '. \ .' 

. \. 
,America as Amicus Cu":iae,5-H ("A'review ofthe history of epilepsy,pro- ,

" ",';s, Rep"No;.93-1297, at'50; see:n: 4, s~pa.. See'generaily, T~I1Br~ek ," ' ,,~, ,vid~;'a.:'.salienl' exam.ple thi!;fear,.:xithe,rthan' the" handica~ itself,js~.the_,::~' 
,_~~'_;2'&~'Matsol), M~CaL,L., Rev. ,~at814;~Strauss,-Chroriic Illness,-in.,'rhe·Sociol~~- .',.' major i.mpetusfor ,discrimination against-per&ons :with ha~dicaps"). "', 

". ogy:of H~althand Illn~ss 138,,146~141 (P. Conrad §r. R. Kern e,ds; ·1981): " ,:' t,'Congress reaffirrnedthis approach in its i978am,~ndinents ~o the Act 
_.~ '2 The isolation oflhe chronically ilJ,andof those, perceiyed to hI; ill or Thez:e"Congr,ess recogIlizedthat'erilployers arid o~h~r gran,tees niighthave ' 


," contagious appearsacrossctiltures and centuries, a~does the de'velopment ' ' 
 ,legitirrlate reaSons, noHoextend jobs 'or benefits:to drug addicts and alco
of cQmplex'and ofter{pernicious mythologies'about theh{iture, cause, ~m<! , holic~, })ut also lmde~stood th~dlll1ger of improper discrimination 'against" ' 

, transmission Of illness. r~berculosiS: is ,no ,exception. ' See R. Dubos such individualsifthey were categorically excluded from c6verageunder 
~& 'J: -Duhos; 'l'be White' Phigtie (195,2); ,S: S()ntag,. Illness' as· M.etaphor -' . .ihe'Act!, 'Congress therefore rejected'the oi:iginaL'House;ptOposalto ex~'(1978);,. ' . ' '.'" " , ' . .' " 

clude"addicts'and alcoholics from the definition of handicapped' indiviqual, 
'3S~na.tor Humphrey noted the"irrational' fErars or prejudice on th~ part 'imd instead ado'pted the Senateproposaj'exduding '()nly those, alcoholics ' 

, . of employers. or felJow, workers" that make it difficult, for form~r cancer 
C 

" and 'drug abusers "whose currenf use o(aloohoi'ot drug~,'prevents such,'
,patients to secure ,employmEmt.:" 123 Cqng: Rec. 135i5 (1977), , :See' also,' " individual fromperfofming the duties, o(the Job"in question or Whose em-,
, Feidman, Wellness and'Work, in~PsychosociidStr'ess al)dCancer 173"'200. , ~-- ploynienL .. would constitute a directt!tr.eat to .property ,or the safety' of 
, (C. Cooper ed. 1984) (documenting job discriminatiOlL against recovered, , ; others." 29 U. ,S', c. § 706(7)~B). ' See-i24 'Congo R~c'. 30322 (1978); Brief" ' 

cancer ,patients); S. Sontag, supra,at6 ("AnY disease that is treated for Sl:nator Cranstonet-ai:' as Am,.ici CU,ritie ~5:"36; 4?, Op. Atty. Gen. 
as a mystery ,and acute'Y:'enoughfeared win be felt-,tQ be morally, if not·, -., :No. 12 (1977). .' . ,," ," ,:. , " ,,' 

'literally; contagious .• Thus, a,' surprisingly large number ,of people With, , "This approach is also',consistent With that,taken by C9u~:that hav;e ad~ 
. cancer, find themselves being shunned by relatives arid fri~rids . "" as if ' 'dressed the question whether· the' Act cove,rs persons , suffering fronicondi~ 

, cim.cer; like' TB, were an' infectious disease");' Dell" Social' Dimensions of " ' , , tionsother thari contagious diseases that render them a.thfea~ to the safety
,'Epilepsy: Stigma and Response; in Psychopathology In Epilepsy: Soci~iDi-' , of others.''See~ e.g" Strathie'v. Departmentoj.Trj.trisp6itaticm, 716 F:2d ' 
,merisipns 185-:210' (S;_Whitman & B. Herrnal)n eds: 1986) (revieWing range ,227,,232-234 (CA3 1983); Doe ~. New York Uniyersity; 666 F.2d761;' 775' 
of discrimina~ion affecting:epileptics); Brief for Epilepsy Foundation of (CA2 1!;l81). ,:: ' , '" ",' " , , ;' " -. ' ' , . '., , ..~. ,. 

.~'. '" 
" 
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'", 

" 

) 
.: tfie i~ct: that'a pe~sQh witha'recqtd, of aphysi<~aJjmpaitment" , 

'" 

. .IV . 

is also contagious does not suffice to remove that person from····" 
 . '.,The re~alning question' 'is whetheI:'Arline' is otherwisecoverage, under §504. 15 . ..' . . ...... ..' . .. ,'.' ~ . 

. _ .' - .-.- " -. '.' ". qua,lifled'forthejob of eleipentary schoolteacher. '·To answer; 
'this qtiestion in most. cases, the ~ district, ;court:' will . need to 

[: ..l~The dissent impiies.that o,ur holdin-g ;ests onlyonout"~wn ~e~seOf ,> . conduct' an individualize~ inquiry and l1!-ake appropriate find
fairness and' implied support . from the Act;" post, at 289; and that· this" " ," .' :ings ofract. . Such:an inquiry is essential if § ~04is to l:J.chieve 

: 'holding is. inconsistent with, -Pennhurst State. School 'rirul Hgspitalvr 
.' 

.... HaldeT1Jlii,n, 451 U.~S;1(1981). ~t is;evide~t; howE.rv,er;JhatQurholding.is -. ,its goal of protecting handicapped.indiv'idmtls· from'depriva
premised on the phiin language Of the -Act, Imd on' the d~taih~d'regulations 'c.: ,tlons based~on prejudice, 'stereotypes, . or· unfounded fear,. 

.::- that implement it, neither of which the dissent discusses 'and Doth cif which ~~.~::_~ _. while. giying appropriateweight,tocsuch"legitimate concerns:-:' ~ 

.. ~-' shpport thecoilciuslon that. ~hose 'with, a co~taiioti8-diseas~uc1i a's tt!li~r
 .ofgrantees ~s: avoldiJ.ig exposing others .to 'significant health.' 


'culosis may, ~e considered "haridicapped" u.nder theA-ct. We also fihd " and"s::tfety~isks.16,The ·basic factors to be.consi~ered in
.' much support i!1the iegislative -hist~ry, while the dissent is unable to find . '. congucting ·mis·inquiry· ar~' wellestablished.!7 . I.n the con: any evidence to support its vie¥1,' Accordingly,.tne dis!"i:mt's construction" ;. ",._ ..•••.". ,., • - - I 

'cif,the Act to exclude those'afflicted withacontagJous disease is not o,nly t '. . " 

~bitrary (and therefore urifair) but_unfaithful to basic canons of statutQi"y . Jersei:' New X:ot:k, 'and Wisco'nsin conclude that "inchision' .of cO!llmuni
'.construction: ~ " . .:,:.~: ..:, , .,'. .' :,' '. ..' '. '. cable diseases within ,the ~bit of Section 594 does not reot:oer the prim:- . 
· :'Noihing inPennhurst.requires such infidelity .. The statutory provision' . 'ities (If state regulatory agencies :' .. [~nd] would not altert-he balance be~ 
· at issue there waf;j held to:be "simply a general statementof 'findings' ;',and . . .,' tween state. and federal:authority:i~B'riefforState.ofCalifornia et al. 30. , 
· ~to e...xpress. ','no .more. than .... 30 eongi-essibnal pre~re1)cefor certain ;ki~ds, . ':':.' l·,A person who' pOses:::a;significant' riskoFcommuriicaiil'!g lmj~fectious~~ .. .

.; of. treatmeht.';·I¢.~;at19. ~'See Wright v: Roa1J,ok:e Redi!!eloprrwnt'aiUl' c" __·.~disease..to·others,in·the~workplace.wm-not·beotherwise qualifiedcfor'his'or~.~.~.~.~. 
~.-~.-'.~'HousingAup..,479·U:-S:-418;-423D9~7t("In-:Pennhurst":';:tMsf~tutory .'---~--- .' . her job if reasonableaccorriniodation will not eliminate thafri~k., ,The Act' . 

..... . provisions we're' thought to be ;only stat~ments of· 'findings' indicating no ~.. ' -,would not reqjlire Iii school board to place a teacher.with active, contagious 
'~'. 'more than a congre,ss16naI.preferenc~:""at niosta"nudge in'the preferred' ·.tuberculosis in'a classroom with elementaryschn.5lcliildren .. RespondeJ:\t: ' " 

directio[ri]' 1'). / The c'ontrast between the congressional pt;'efenirice at issue, . conceded as mucnatoral argument..Tr. ofOra;~rg. 45; .. 
iri Pennhurst and the antidiscrimination mandate of § 50~ couJd not be.more ' .,17 '~Ari otherwIse qualified person is one who is able tohrieet ali pf a pro

. stark. , , '.' ';. , . '.' :" , ',' .'. 'warn's requir~me~ts in spite of his han~iCap.'i: Sout~eastern. Community 
Nor isthere allY reason to thirik that today's decision. will extend the Act ;.College v. DC!:~is,:442 U;·S. 397, 40(1 (19~9):. In tne,employmi:\ntcontext, 

beyond manageable ·pounds. Qtmstruing ~ 504not:to exclude thosewitl1 an otherwise qualified perSOl) is' ohe who ctln 'perform, "the essential' fune
c{1I1tagious.diseases':Wi1i complement rathet: than complicate state efforts to .·tio~s" ,oft~e job in qu~stion.. 45 ~F.'R §.~4,3(k) (l9~5). '~Wheri. ahandi~ 
i:\nforcepublichealth hiws.: As we stite,' infra, at 2~, courts may reason- .' ~ '" c~pped person is not able to perform the essential furictiQnsof the job" the 
ably be expected normaIly to defer'to the judgments·.ofpupiic.h~alth offi~' courtJ?:iust also consider.whether any "rea~onable a~c6tnmodatiQn"-by.the'. 
cials.in determining whethe'r.an indiv.idual 'is' otherwise ql,lalified unless 

.,~. 

employer would enable the handi(!apped person 'to perforn1 those functions. . 
those ju!igments are medically unsupportable.: 'Cqnforriting ein'ployment . Ibid. Accommodationis'not'reasonable if ii::either.imposes "undue 'finan- .' ;,; 
deCision~ with medically reasonl}ble judgments cll:n 'hardly 'be thought to. cialana adininistrati-&e btirderis"'im awante~, Sb~tthea;tiirn (Jommunit'y 
threaten: the, States' ,regulation of communicabie diseases. Indeed; be~ ,College v. D(wi~, 442 U. S.,. at 4i2, .Qr r~quires "a fundamental alteration in . 
cause the Act requirtis'emplbyers to . respond rationally 'to th9se 'handi~' t!le nature of [the] program," id. ,:at 410. See 45j:;FR§ 84. 12(c) (1985), 
capped by a' contagiou&. disease, th~ Act will assisJ local' health officials by. . '. ,(listing-.fa~tors to. consider :in deter:lpining ,whether accommodation would· 


. helpirig remo\i'ear}Jmportant obst~cle t(LprevEmtingthe spr~ad'-of infec-· , cause ilnduehardship);4SCFR pt. 84; Appendix 'A; p. 3'If) (1985) ("[W]here' 

tiou!3diseases': th:e individu~l's retuctarice'to report his or' her condition.' It reasonaBle ac'commoaation' does not over~ome the effects of a perso~'s

is not surprising, then, that intheir,btief as !lmici'c1.triae in support of re- handicap; or where reasonable accommodation causes' undue hardship to . 

spondent,'the State~of Calife~nia, Maryland,l\1ichiga~! Minnesota,'New .·the e~ploy~r, failure:to hir:e orpr<,:)Jno~e the handicapped persOll-willnot be

.-t..! 
',>, . . . ',,:' > -'-. ' • ~ • < • • .~: ,,; 

~ '-
1./ . \ 

. -',- . , 
,,', 

. ~'. 
': ~ 
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SCHociL~BD. OF NASSAU COUNTY v: ARLINE ~. 289- - , . -.. ---, . 

Opinion of th~ Cou.rt;.. . " .480U.S: 273 REHNQUIST, C, J.; dissenting
-, ,~ - ~-' ":; . 

-text of th~e empigyffie~t.of a persori handicapped with: a~onta- ........~_ha~e ~~asol1ably ac~omm~d.ated'her. 19.~. Accordingly~ 'the'reso~ 
gious ,disease,'we agre~with amicus' Americanl\tledical ASS9~' . . "lution ofwheth~r Arline was othe~se quaijfied.requiresfur
dation that this inquiry should iriclud~. .... ,..... ...' th~rfindings of fact: .. 1' 
....: .." : ....-:':. .,........ ' .. ! ....... ..'. ':.'.V. 

,,"[findings' of] facts,. based. 'onreaf1onablemedical judg-:, ·w . 'h Id th t . - '. f!C '; " fr . thO ... ' t " . d" 
. ..'. " .' '" . , -. ... ', . . ' : .,' . eo .. a~.a person su lermg . om e con agIOus ~ lS

ments 0'1, v,en the· st.ate ,of medIcal knowledge,-about (a).. f t b'" I .. b' . h . d' .. d .... "t'h' th 
'.' o~ .' I. '. . .; . " ' 'n ;',' 'ease? .. u ercuoslsC~I? ~ a,a.n l~appeperson.Wl In, ~~ 
the nature) o~, ~l1e rIsk (~ow th.e dls~~se IS tra .~ml~ted),. . mealll:ngof §504. of the. ~ehablhtatlOn Act ,of 1973, and that 

. (?) the. duratlOnof t~e rIsk (h.o,:" long H:lth.eca!rler mf~c- .' . : .'resporident Arline is '~ucha person:, -~f; r~mand ,the cas.e· to " . 
tlous) (c) the severIty of the rIsk (what IS 'the ,potentlal . . .. ', ·th' D' t" t·C . rt'- t d t' , h th 2'A I'· :',' th . ' ., :~--

:----' '. '" -.-'~". "'-'~.c '-.'" '::,' --:. -" ., . --.-'" -- '-,- :" .'- _.-- e- IS rIc, -ou· o· e ermme·w. e . el r me IS 0 erwlse}. , , 
harm to, third parties) and,(d)-the)robabilitie~ ~he ~is- , . .... qualified' for li~r position.--. The. judgment: of the Court -or', 

. ;'ease wiILhetransmi~ted~nd will cause varying degrees r -Appeals is.. ..' . ." .. 
of. harm:" Brief for American Medical-Association as .L '. '.. .~;', .Affirmed: 

. Amic'lfs~Curiae'19:' .., ' . .:. ' ..' d~~EF.JUSTICE REHNQUI~;T with whom JUSTIGESCALIA 
• - w. - , •• • !.: - , - . t <". 

~n' making, these' findirigs, courtsnormaib~'_~hould d~~er to'. . .. joins,:diss~n_ting.; .,..-, ..,-... ',' ", . -' ,"~' 
·Jh~reasonaQI~inedical judgment~ of- pub!ichealth 'officials:~8," ; , ).. ' /' , .•.. ; I~ Pe,(!nhurst State: SCM()l, ~!1'~ Hosrntal. y. Halderrrt~n, , 

" '.'Thene'xt step in the "otherwise-qualified" .inquiry is: for the .,' ' .. 4~1 U:.8, 1 (1!}8~!, thIS .Court. ~~~eclear' t~at, .-w:here CO~-.' 
· 'rt" 't" '. '1' "-t:- ," '1' 'h"t . f th' .' - .. ' d'· -: I fi"'d' . .- 'h" 't'h',' ,:-gress-mtends to Impose a ;condltlon, on the grant of./federal

cou. ' 0 eV,a ua e, m 19 0 .,ese me lca n mgs,V'f e er " .' 'fu d .H·t: t d . . .. b' "1 ~"-ld-- t~1-7--'rflh' ,... 
..•. , .' \.'> ..... . . "'...... -.~., . ·.'--""'1,","'---"-- :--'. ,n ~-,-lmus~ o-sounam.,lgtI0usy..., ." a .' ;Tl~ , 

the empl~yerc~uld.r~as,onably. acco~m?dat~, the. emp oyee " . ',-" prinCiple -applies" with full force to J 504, of th~.~Rehabilit,ation . 
.und~r.the establIshed standards for tha~ mqUIry. " See n, 17,' ,':.:- _Act, which Congress'1im1ted' in .scopeto ."thosewho,actually 
,·supra" ". ;. ..;; '. .' '. "'. " . . .' .'receive''':federaLfinancialassistance.''· Uniti3'dSta.tes Depart

~ .Becauseof the paucity of. factual; findings by- the. ,District ~: ment.'oJ. Transportation "y. Paralyzed Veterans oj America, 
Court, we;Jike~the Cou.rt. ofAppeal~,are'unable at this stage , .,477 U, s: 59.7,605 (l986)~ . Y et;"th~Court, today ignore~ this 
Qf tlie proceedings'to resolv~ whether Arline :is "otherwise" principle; resting~its holding 9n':its own sense of-frurn¢13sand . 

'qualified" for her job. 'The. District· Court made no ftndil)gs implied'support from -the Act, 'Ante,~t 282..,..286.,. Such an ' 
. as to t~e duration and severity of Arline's. condition, nor' as to .' approa~h, J believe;.. IS "foreclosed riot"only'bY Pe'nnhurst, ;but . 
,the'probabilitithatshe'would tr;!.nsmit the·di§l~~e. Nor did ~. . . '~lso by o1;J.I"prior. d~.c!sionsinterpreting)he Rehabi~itation 
the court determine .whether Arline was contagious at the .', - , Act.' . .' .' ...... " '; .. , · ' .. '. 

· -time sije 'wasdis~harged,. o,t w~ether. theScho61 Bbru-d.· could :'.'.' Our de'ci~ion.in ~ennh~r.st .w~sp~eI!lisf3d·.oh .the! ~i~vr that 
, _.' -" .'-'.' . ~'. .': '. . . /., ',' .federallegIslabon Imposmg obhgabqns tnly::on reclplents,of 

..~onsidered d,iscrimiI1ati~n"); Davis~supra',. ~t 410-413; Alexaruter y. Clwate, . . ')~~ Em~loy,ers have '~n affii.:m,ati~e~Obli~atiO~·t~.~aKe,a ;easonable'ac~om
:; 

469 U. S., at 299-,301, and n. 19;·Strat4ie v.-:Departmento/ Transporta- -moda,tion for a handicapped employee. . Although 'they 'are not required to' 

, tion, 718 F,'2d, at 231: ',. . . , .: find. another job for an ~mpl6yee who.is.not qualified.f.or thejob'}:le bhhe " 

.: 18fI'fijs case does not present, Jind -we don()t address,tiJ,e question ·was doing, they cannot denY,an employee alternative employment opportu: 

whether courts sh9Ulq. als9 defer tq the re~sonable med,ica) judgments of . . -nities' reasonably available under the employer's existing policies, .See 

". 'private physicians on which'an employer' has relied. . -. " . '. ' 'n: .17, . 45 CFR §,84,12 and 'Appel)dixA; pp. 3.15-316 (1985).
~.~ .' . - . . , .' .. . ~ 
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r ". ' 

'. REH.NQlJIS:f;: C:J~,d,sse~ting,: 480U: S., :": . 273 _ R~HNQUJST"C.J:"(lis~eriting.. 

, ".,' ", ~. • ••••• ,' ~.' ... • • • , • -" ." • -'~' • • --;:. + - •••• , -.' ~.;;-, '~ ~ 

fed'eralfurids is f'rrni6hin theinatur,e O(acol1tract.":451~~,' , with ',such extensive 'regulation,: thIS Coilithas, declin'ed 

u:~ s.,'at }7."See alsQ'Bba'rd 9fEd~cation ofHf3ndri~kHud~~',: . 'to read the Rehabilitatiori, Actexp~lIi·sively.:'-See 'Bowen .;. 


,·soii Ce'rLtrai,SchOol .. [)istrict.v.. I!0wley, 458; :LLS. ,'!16,204" '.. . ',,;" . ...•.. American'H,ospitalAsin.,476tJ..S.610,642:-647(1~86);Al-· 

. n. 26 (1982).- As we lJave stated-in t~e context, o(,t~e -R~~', .. ,~,,~ .o-,~xiu1,derv:' Choate,A69 'U;S. 287,·393,':107 (198.5}.-_Abse~t ' 

. habi'IitationAct,!' 'Congress appareiltlydet~rniinedit' w:oul?', . . ..'- an' expression ()f ,int€!nt toihe cO\ltrary,~tCohgress·.' ; .'wil(, 


. ,require . .-., grant~J::s ,t~ bear ,the 'cost~ 'of providing e!llploy- , _ ,-,,' not;be d,eeIriedto,'~ave' sigt;lificahtly changeq the f~deral~::: / ' 
ment for,the handicapped as a quid pro quo. for the. receIpt of . . ~. statebalance;''',Bowenv. American Hospita{Assn:, supra, , ''':: . 
federal funds."'. United,States,Department of Transporta- , ' ... ' ," .'.' . '.. 'at 644, quoting-Qnited Statesv.Bass:-404 U>S.:336: 349-' " .' 

..::·~::;t1.on·-y;:"'Par'alyzedVe.ter.q,~s~of-Arrier-ic(.t;·supfd,~aL605,.,quot;~~':-,-"'--,--~--,-:-,-,":.':..~'(1971).~~_:~-;.~-,,--~-:- ..~c_~.~~..:~~_":--~~'~_+ __;~_ ',;,'.~~~~:,~,~---, 
•. ,,~irig ConsblidatedRf1:il Corporation~Darr.2n~,465 U. S. E?24'; ..., .:' . Applying these principles, Tconchide',thatthe Rehabilita>. .."CC", 

, 633, n. t:n1984). ' The legitimacyoftllis quid pro quo res~s on ' ", .':,:tion ACtcaiinot be re~dt6 supPQ~'th~ Tesultreached' b;{ihe 
whether recipients offederalfund~ voluntarily and kl),OWII!gly,," ,,' Court. Therecor.d in this case Jeaves' nodoubtthat'Atline' 
accept the te~s~fth~ ex~ha~ge"',_ Pennhu[st,,;s1fpra.,at17:::: .~ _ :. was?is~harged, ~ because,?f thee?I1~a~ous'~ nature:of tuber~:. 
There can be noknoWln:g a~c~ptal1~eunJess,Congresss~eaks ." ',: '. CUlOSISjand. notb~cause:of any dImInIShed physical' or men..: 

·'·'.'Witha cleafvbice" in identifyinK the c(mditibns attac~ed,to . " . tar capabilities 'resulting from her coridition:-~·.Thus -in the
/, the r~ceiptoffunds"45LU. S:, 'at '1~. ,', " .".' . ' ..' language of §_ 504, <tlje central questidnh~r~ isirhethe~ , . 

;. ..··... Therequirement ~hat: Qongress~~naP:tbigu'ollslyexpress ',' .' . e ' .. _, discriIl1ii1.a~ionon '!~ec basis, of-contagiollsness' 'co~stitutes' . 
. , :"~'''coria.itlons imROSedonfedei"al'inorieys isparti~lll3,rlY,"compel'-::"-:'~". .-" dis'crimination ·'·'hi',reason of< .;'h'iuldicaD." "Because the.~': ~. 
, ling in, cases 'su~~as this wher~t.here ~xists,'longstaIlqing.:'c c ,·la~guage':ofJ~e A.~trregulatioris;~nd .1egit~aJive histor.y~are-·_.

'-stateand'federalregulationi>f:the -subject Ipatter. " From a~ .•, .... ' .' >-,., :.. ~..,,/" "'. _ .. _ '. , 
early a$ 1796" Congre~s has legislat'ed directly in thearea or _ '.,:' ,: -Code-A~il:-§ 37;;'7~301(i) (Supp,"l!J86) (60tnpulsory imm~niza~onof scho~'l ,,' 
contaiious dise3:ses.1 -'._ Congr.ess: has '~lso; however" lef~ sig- " ' .!..;: st~dents);:w: ~Va. COd~.§ 16:-~~ta (1985) ~medica~testi~g).: :'" ,.' .' ." , " ',' 
nifidlIit leeway to ~the States;whlCh have enacted.a IllYrIad of . .' "In .testIfr.':Ig concer~l~g hIS r~ason_s for re~ommendmg Arline's termi~' ./ 

~'-, public heaJthstatutes designed to prbtect;agaij1sCthe iiitr'o-, "- natIOn, petIt~oner~Cralg,Ma.;sh, S?perinterident of Schools ,of Nas~ati' . 
.~ 'd' .' -'. d'~·'d' f- . t . " 'd'" 2, 'Wh' n'faced " 

v 

.... /County,:-Flo~lda, stated that Jfelt lIke that for thebenefit'oft~etotalstu- . 
. uctlOn.-an ,sprea 0 con ~a~ous", Iseas~s." . e , ;> "dent pOJ).ulatlbnan~ .. : yersonn,el inNll:ss!lu- County anq the public b~rie'- ~ 


, '. _ '.' ..'-" "':"" . ',' . '.' , '.. ,fit"that}t"wou)d be test if~notto-Continue W:,offerMrs< Arline anyem
'_,ISee"e. gi;4~U.S.-C: §§~43, 264,; Act of Mlly 27, 1796, ch.81, 1 Sta~:' ""~lol~ent."App. 62~-.l\iars~ ad~ed: ':,., '. " ,: ;' ,~ ..:-' 


\ '.' 47A;see generally Morgenstern, The ~ole:,ofthe Fed,eral Government In ' '..:- . I llm,charged and, so IS the school board, witp the responsibility:for tile 
i 

",'_' Protecting Citizensfrom,CommuniGable Diseases"47 U. Cin:. L~Rev: 5~7 '. /. ',_ protect,ing, ~he safety, health and welfare of stud~nts,.every student'in _(, 

(l!PS). " ,:";:. -;':. . -" >,: . " •. "•.. ' .~:_ .... ~' ..' .Nas,sa!1 C~unty. And the record clearly states that; yo1,l know' after- all c_ 

';'2 Th~ coverag~ ,of statestatutesregulatirig,contagio.u~ disease~i~broad, .' .. , .. ' '- a,fter th~ ,third~~i.meth~t I haqknowledge ofMrs. Arline's reCUh-ing 66ndi- ' 
'. addre,ssing, inter alia, 'reporting-reqllirelllents', qUa:rantmes, den.lal; b.fI?ar-'-:' ~,;~' ~lOn, 'wh~ch was mfect~ollsaf the time of each reoccurrence, -th~t, If~lt like'" 
, riage licenses based~on. thepres~nceof certain d!seases ..compuls9r~ l!llmli~ -, . - , It [:w~slm the best inte:est ofthe'sc!:iool system of Nassau County that she .. -', 
. nization, and certificatiim and ll).ed~caltesting requir~ments for sc,~00Lem7 be dIsmissed from the Classroom.;' Id:, at 81. -_< ,,:' _ ,'-.' -: , ',. 

- ploye~s: ~ee, e,' g., Ariz. Rey. ~taLAnri:§ ,3(>:621 et seq. (198~) (reporting: ., . "Before -Adine'sU;rmiil/ition, Ma~shcorisuited withD~. M~ria~ne :Mc~' 
, _ ", • requirements); Conn. Gen.StaL §§ 19a..:.207,)9/i-22.1 ,(1985), (quarantines);" ;;Euen; who testified that she r~coinrrierided Jh~ te~~lnation:beciuseof the' 

, -, Fla:'·StaV§§ 74L05.1..:.741.055 (1985)Jmarriage.1icenses);:Mass.Geri:Laws ~" threatthat ~r1ine's condition pose9 to the heaitl:\onh~ small childienwith
§ 71:55B (i984) (certification requirem,ents ,for school employees); l\iiss; . . ,'whom Arli~e was' in £ohstarit contact. 1d., at12~17.: . 
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292 ' O.CTQBER"TERM, 1986 '. SCf{OOLBD. OFNASSAU COU.NTY v. 'ARLINE. 
·.r.· 

",-REHNQUIST, C. J.,dissentihg'· '.' ····273 
- " - - ~,lJ·S. '" R!i:HNQUIST, C. J;, di~s~nting. 

~ '~silent on this, issue,.j the . principles ~utlined ,above compel., ,the Act.n: . Even in art' ordinary ~ase of~bitutorY construc
. the conclusion thatcontagiousl1ess 'is -not ;:\ handicap' Within. , , tiOl), s~ch'rrieagerptoof of congressionaI.intent would. not be 

the'meaning of § 504;)t isthereforeelearthat the prote~- ;: . , ,d~terrhiriative.. ',The Court's evidehce;' -therefore,,~ould' not _ 
. ""Hons,of the Act do not extend ~to individuals such as Arline. , - posslhIYPi'Qvide'the basis for'''knoWing acceptance" by such~ . 

" , ,', li1 reac~ing ,a- contrary coriClllsio~, ,the-C'ourt never"ques-', · entities'as the Nassau.CotmtySchooIBc';.ll'd that their receipt'· 
tion~ -tpat, Arllne.'wa:{ discharged :becatise of the' thr"eat her''', ., of federal fiirtds ·is .condiii6ried on, Rehabilitat jon Act 'regula> 

, ,

" ' . condition posed -to ,othe!s. 'Jnstead, itP9sits that'tllecon- : tion ofp~blk health is,sues. ·Pennliurst, 451' U: ,8., a.t1'7., ". 
• , • ..' • '. ' • • • roo_ • • "',' ~ f. I' '." • 

" - tagious effects o( Jl disease cannot be "meaningfully" dis-, " .' In -Alexander., v.,· Choate" supra,: at2~9,.this ,Court state,<!, 
,'~; "tinguished~fromthe'dis.ease'~:~ffect on, a cla.imant~und!,!r~the,:' '~"" 
'·Act. Ante,at282.: 'To-support, this position, the' pourt' 

, observes th~te()ngress intend,ed to extend Jhe~Act's' protec~' 
tiQns:tQiridividualswho have a'condition that dO,es'not impair
thejr merital and physical capabilitie~, but limit's their'major 

, 'Hfeactivities" because of' the'adverse reactions . of ot,tters; 
,~ ,This' con~essiori~lreco~tionofa,'h~ndicairtesulting fronf ' 

,'': , :"~ - ":- that "[a]ny'fnte:rpretatii:m of§5&f,must-. ::'; 'be :respons1ve to: 
", . . two powerful'but'countervailing considerations'...:.the need, to ... 

. give effect.tothe statutory objectives and the_desh·~tokeep .' 
," , § 504 within mimageable bQ~nds." The C,ourthas'wholly dis- . 

'regarded this admonition here. ..' ,: - -
" ., ;. 

i:'~ , ,. 
-:-,:; " - " 

" 

-',the rea.ctions of others, we ~re told, r~ve~ls :that Congress " 
- ~ .-. 

~~ntEmded the, RehabiJit.ation Act, tore~late discrimi,nati<?ri on:,,' ' I " 


"/' the. basis or'contagiousness. Ante:, at 284. ,'", ' .". '~_'_\_:"., 
-' 


, 'TliisaIlalysisjiiissestnemark in 'several respects •. ' To ' ":;.' ' 
" 

, .' begin with,-Congress' recogrtition'that an individtuilniay, be 
, ,s bl"fact,-two of the ~xample8cit~~ by the Court,'may be.;ead to suppqrt 

, handicapped under th~ Actso1elfiJyreason"of. the teacti~ns a co~trary conclusion:, The 1978'ameridments to the Rehabilitation Act, 
of'othersjh no way d~mo!lstrates ,.th~t, for the purPQses of cited by the majority; ante; at 285, n .. 14; specifically exclude from the defi:··,· 

,'liiterpreting the· Act,. the reactions, of others .tn, the condition : nltion of a handicapped person alcoholics and 'drug, abusers that"co~stitute " 
-' · a dire(';t threat to, property or'ihes,afety %thers." ,29 U. S.-C: § 706(7)(B), ', cannot be considered separately from' the effect of the' condi.:. 

.' (emphasis added) .. If il.'nything; .this exClusion evinces,congressionai intent'.. don on theciainiarii:: . In additi9n;, ,the, coUrt p~oYides no' . to avoid the Act'sinterference"with public health andsruety .·concerns. ' 
basii3 for extendir(g't~e Act's generalized coverEtge ofindivid~. See Oversight Heariiigs, on ·:Rehabilitation,Act'-'ofU}73 before' the Sub:-,

• uals' suffering discrimination as a:' result of'the reactions of committee oil,Select Education of the House 'COIt;m'ittee <in' Educati~n and 
. ·.··others to cQverage or' in~ividualswith' contagious:diseases. . 'tabor, 95th COl1g~, 2<1 Ses~.; 503'(19,78)'(statein:~nt Qf Rep~ 'Hyde),("Con- . 
. ',' Although "Citing:: examples of ,handicapped'individ).lals.'de~ :gress needs,to give thoughtfuland wide~ranging consid,eration to the needs-

· of haridicappedpersoni, balanced against. the realitjesof public safety, eco-' '.scribe,d' ~ritheregUbitions . and legislative~ historY'- the Court . 
,riomtcs;arid commonsense")., This intent is also present in the statements " . . . . ., - ',' '.....' ,I•:.points,to nothi'rlg,inthese materials suggesting that Congress, " "of Representative Vanik relied on'by the Court. See ante, at 283; n. 9. 


contemplated that a p~rsonwith a condition posing a. threat ',''', . 'Represerita~lve. Vanik e~pres'sedapparent di:;approval ofa: court ruli~g 

. . ,:. tot-he, h~alth' of .others may be ~onsi~eredha,ndkapped under ' that" .'a cerebral.palsied child, who,Was not a'phystca(threat and'wasaca~ 


-'---"- .' . '.' . ' '."" .. ~." -':. .'" ~ 'demically competitive,- shOuldb~ excluded from public !?chool, becaJ,lse his 

·Se~',e,g.,'-29U.S:'G. §7m'~tseq.~ 45 CFR pt. $4(1985); Ii, 'R.Jiep. · teacher Clahned his,Pbysicalappearal1ce "'produced a riauseating effect:' on' I 


. ,No:95-i149(1978); S. R~p. No. 95-:-890 (1978); S.Rep. No. 93,,-:1297 (1974.);' his classmates.''' Ante,at 283,' n. 9, ,quoting J17 Congo Rac,. 45974 (1971L 

. " H. R. Rep: No. ~3':'244 (1973);:S. R~p. No. 93:"'3i8 (1973): , . -:. . " " (emphasis' added).' ': )" , '," . ,: ., '.. 
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ASTORIA FEDERAL SAVINGS &L()AN ASSOCIA
'- ',,':' TION v. SOLIMINQ ' 


CERTIO;RARI T6 'rUE UNITED STATES' COl.niT OF"APPEALS FOR 
, ", .. ' "TH~' SECOND 'CIRCUIT ',' ' 

No, 89-~895., ' Argu~d April '17; 1991''''':Decided June 10, 19fH, 
, ,.' "' .' - ..... .. 

RespondentSoiimino filed a'charg~ with, t1i~ ~qual Employme~t Oppor'~u. 

nity;'Qornmission (EjE;OC), alleging 'that petitioner Astod~Federal Sav~ 


_" ingsand LOIin Associationhad dismissed him because ,of his age;,iri'viola~' 

, tio!t

cof 
the Age Discriiniriationil1Employment A~t Qf 1967 (Age Act). 


Under.a worksharingagreement , the EEOC referred his~claimto,the's 
, ~t,at.~Jig~ncy, r.e~p.£iis~!JI~ for claims under New ,York's l!umanRight : 

Law.' 'That agency fotindno prob~ble;cai.isestate lai/tO:-tJe)ie've --' 
that he was terminatec:f on account of age, and its decision was upheld on 

, a~m!nistrabe review.. Rather.~ than appealing:that decisi~nto, state 
,court, Solimin<ffile6 in, the Federal District, Court an A.ge'A,ct suit, 
grounded on the same factilallJ.lll':!gations considered in the stafe procee'd
iogs. The 'court, gral}tectAstoria's motion for summary j'tidgment, hold·' , 
ing ,that the State's ~ge~discrlminaiion findingS preduded .feCl~ralliti,ga: ' 
tion of 'the 'daim .. ~The Court of Appeals reversed; inferring from the 
Age Act's structure a legislative intent to deny preclusive effect to su~h 
state administrative proceedIngs. ' ' 

-Beld:; J:udiciany~~ni~~view.ed_~tate~'fdI!1illistr.!ltiveJ!!0jQgS hiwe !to' predu~, 
sive ,effect' i:!Il age:"discrim\natjon' pro~eedings i~l'federal cQutt.· , While 
well-established ,common-law principles; su~h as,preclusioll.,rules, 'are 
: presumed tqapplyin the absence of al~gislative intent\o the,contfai'y, 

_, Congress n~ednotstate expressly its Intention to overcome apresumpc : 
tion of administrativ~ eEitoppel. ' clear-statement req1,liremEmf.~are 'ap"," 
pr()priate orily wh~reweigh.ty~nd const:~mt v~lues lire at,stake,'~r where ' 
ani~pliedlegislative rep_ear isimplica~ed. _ At(lscade?:o Swfe'Hospital v: 
Scanlon, 473 U.S.;234, 243; EEOC·v.Ambia'it Am~)"icariOilCo., .,499
U.~S. 244,-:248; ,Mol'toll: v. MallcG1"i',: 417 U. S;: 535, 551;, Such ,values 
are not represented by 'the lenient Ilresumpti(ndh favor of adminis 

',_ trative, estoppel , the suitability ofwhich' yatteS acc6rdingtocontext; nor " 
d'oesa-fincling ,against estoppel ih this case giye rise to an implIed legis la- , 
,tive repeaL ThUs,)he'test fodhe presumption's app.lication is \vhether 
administrative preclusio~ ',vould be inconsistent with'Congress'inferit in 
enacting the 'particular statute.' 'Uni:ve1's,itfj 0.( Temressee v._JEllioit, 478' 

..U; S: 788, 796.' The .t\ge.Act implies;injts filii!g requirements, -,that 
federa~, courts:should,l'e~o~nize no p.rec!l,lsion by state 'admill

i
stratiye 

c' 
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, 
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' 

' :fi?d~hg~,'. ,'Both § 14(b) and. §,,7(d)(2) as~~me t~,e pos~ibility;OffeQe~~1 co,n
1 '" ,slderatlOn after state review. However; ,such ,proc.e~dl!lgs would be 


\ , ' , strictly proforma, with the employer likely enjoying an 'airtight qefense, ' 

'\' , I. ifstate administi::ative findingsw'ere g1venprecliJsive 'eff~ct ,The provi
. ,', s1011, in § l4(b), fora claim's consideration:in fede'ral court :after, state " 

I, 
. , 'proceedirigs-are concluded would as' a ~sultbe left essentially without ' ,, 

, - effec~, .notwithstanding 'the rule that statutes / should be read to avoid 
'renderingsupertluous any 'parts ~hereof.~ A?.mi.nistrative ];reclU,'sion 

, \v;aS likewise found not to -apply with respect to claims arisingurider Title' ' 
__ ' VII o( the Civil Rights Actor. 1964 in Elliott; supra: which held' that • 

' "~, Title VII's 'provision directing the EEOC to accord suost.antialweiglit to 
, ",_ ' state a~ministra~i~e' findin~slliIowed for so~et.ttillg iess t~a~ precl~si?n. ' , 

\ , [d., at795. It, IS Immaterial t!Iat,the Age Act 1acksa slmIlar'dehmlta-,':" ,tion; since'the Title VII provision' was only the most obvious piece of ,," 
, ' ~v~d~_~ce .~ha,t ~dll!iJ!jl?trative esto~pel does: ~oFoP,erate -hta' Titl~ Y.II- 
-. -- 'SUlt. ',This holdmg also comports wlth the Age Act's ":1roader scheme and I

" ' , , enforcement provisions, and, although,Congre~s':;':'1sdom In decid,itlg 
against administrative','preclusion is ,not .~elevant to 'this'determin~tion', ' 
its choic~ has, plausible policy support. Pp.l07.,.1:14. ' 

" ',901F.2dl'i48, ~~da~d re~anded. '" 

" SOUTER, 'delivered tn'e opiniori, for a unanimous Court;: , 

'" [;auTJ: SiegelargueO the ca~se for pe'titioner: '~ With -him, 

,',on the. bri~f ~ere~ R~ger. :$:, Kaplari>and Anthony ·'H. Atlci;s'. 


--,-_.Le01i.ar.d.-N. Fla:mm-argued-tlie-ca!lse for-respo-nden~.'-
,'Wfth. l1iilHm the Pl'ief wa~ Joleph .I: Gentile. _',', ' 


A'rn.y IR Wa~ argued the ca\l.se pro' hac vice for :the United 
, 'States, as', amicus. cy,riaeu:rging a'ffirinance. "Op. ~ tlie bri~:r: 

, ' 

:/C' •. were SO,licitor, General; starr, Assistant Attorney ,Ge1}eral 
. ,'GersQr,,; Deputy Solicitor,Genera,l Roberts,'Ro~ert:A: long, 
, , '.Jr. ,,'Donald' R-. ,Livingston,GWen(joly1t;Young' Reams, .and' 

Wmorit'N.:White. * , ' ''.', . , ' "/ 

, " ,'" .etief~of amici cu~iae urging reversal, ~~re 'flied for the ':.At1a~tic ~egal 
, Foundation by Martin S. Kaufmanand Douglas'Foster; and for. the Equal 
'E;mployment. Advisory' Council by R(jb~rt E.-William~ arid Do'uglas S. , 

McDowell. . , " 
Briefs'of-~~ici cur.iaeur~ng affirinanc~ ,w~re filed for the New York ' 

State Division ofHuman'Rightsoy Robert Abrams; Att-:mey Gerteral,O. ' > 

Peter Sh:erWood; So~icitor:General;a:ndSanf0rd' M.' Co; en·and:Ma1;orie 

, 
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104 , 	 (jpini~~ of the Court?5Qll'J'"Opinioil ofthe Co~rt .: ot!,.l U ''':>', ,,- I? 

: JU~TlbE SOUTERdeliv:ereci~~~e :opini91'\0ft}le (jourt:' ,,_,,' ,'\i ",':York.gt~~hdea o~ the 'same f~~tti'alal1~gations consider~din '. 
> Th~ qil~~tiQn presetited. is whether claimant~uniler the <,' ,th:nS'dte ad~!nis~rative: pro""edingS: ,~e District ¢o~rt " '. 
Age Discrimination in Employment Act of 1967 (Age ,Act:: " " '" .,~gr ie, petItIO!l~r.s:motIon:for summary Judgment, ,,715 F·; 
or Act),8f Stat. 602,as'amended, 29 U. S. G,§621 et seq~,: l, . :1' Supp, 42 (l98~), and relied he~w~ly onthe"deCisiordnStilliftns',

":we,~oll~ierall~ estoppedto~elitigate in federaJ ,,,?uri ~he ../ ,~~:°Wra, 843~.2d276~G.A,8 1~8), in h~i<ling the ~Qnim~n,
JUqlC.l~ll:r pnr.ev~e,~ed fi,~dmg~,of as~ate", ~dm.,l,n,lstrat!ve " "I" t~~ Pfe,sumptIo~ of:adml~lst:a,tI~e est,oppel toprev~ul.py v"lr:-, ': 

• 	 ag,ency made Wl\h, re~pect to ~age-d",c~'mmatlOn claIm. o' . . his,",congress faIlure,~ .,therthe language, or legI~lat've' . 
. . We hold tha~suchfindmgs have no preclusIve effect.oI1}ed,. ' 71i;tOry ofothe Age ,Act ,octuaily [to] addres[s] .the·,ss~e." " : 

,eral proceedmgs" ' .. ",',; , F. Supp., at.47 .. It, ruled.accor.dmgly that the determtna-~ 
Respondel}t Angelo 'Solirrdno,. had workeq for :petitioner . .''-: '", .' tlQnofthe,S~~~'sH~man RightsDivi~ion that petiti<fnerllad, 

" Astoria Federal Sa v'Digsand Loan Association for allnost 40 .,".' .notengas:d 'n..~ge d,iscriniilIation preduded f~derallitigati~~ 
years whenatage6:fhe,,Was,dismissed from hi~ position as a'; '. of the claIm:. The Court'ofA,ppeals for'thE:!: Secend"Circtiit 


_"vice'pieSideiJ.(iff'th((rrioitgage'd~paitmenL.t-essthantwo--c- ',:::", ' reve~l3ed.c901,F,:~2d~1l48 (1990), :inferrin~f':from-Ufe-ACt's
" 	 .-0 

.':,', weeks hlt€!r;' oriMarch 18; z1982, he meet acharge,of,age di~-" 	 .'; ,s~ructu~~}~gIsla,tive intent to denYPJ.":eclusive~effect to'such . 
~,crirriinationwith the Equal Elnploym€mfOpportunity Com.:. " ,sta~e .admlm~tratlvE!pro,ceeqings,,"'We 'granted certiorarC, 

,niission (EEOC); .. Uiidera:\vorksharingagreement betw¢eiI : .:~98 u; S. lO~, (1991l,:fu resolvetlie',oonfiict,between tlie rul: 
it and the.' state agency; se~ 29.CFR § 1626.10 :(1990), th~ " '~.!f here under reyiew; see ·.also DUgp('n v. Bodrd of E duea' 
EEOC. rerei;red,~he ma£terto the New York State'Div~siori'of . twn,oj East Chzeq,gcFl/.eights" ,Dist Nc( 169, Cook 'County, 
Hurrian'Rig}:lts, which'is r:esPbnsib~eforprelimi.nary investi~ Ill:,~l~ r' ~d 1291~(JA7; 1987~, anq those ofthe Eighth Cir
gation anddisp'osition of age~discrimination,cases und~r'New' ',CUl~ m Sttlttans, ~y,pr.a; and of th~ Nin~h Circuit'in MaclC v. ,,<, 
York's fluman..Rights LaW. (ill J anuai'y 25, .1983, after a" . . South l!":Y Beerpistrib'!'t<»;s,.J?le.,.79S F .. 2cl ~27Hl986): ., .. ' 
hear.ing_at,w;hich~both,~part;ies_Were-repr~sented-by.counsel,-:...-~, ~:~~~ - ' "fVe-hav~)O,!!g: f~V?t.~d.applicB:tion,:pf~tlie,cominon:'hl\v.-'doc.. 
"the state ~gency found no probable'cause to bel~eve~that peti.,· ' ,'.'., ,:', -"" trlnes~ of colll:l:,teral~estoppel (astQ :issues) and' res judicata (as~ 

.' tioner ;had ~~~min~tedresp.<>nde1',lt because ;of'his" age.. 1.'he.':, "" 

, . ruling w~s.affir~ed on ",view for abuse of discretion by the; 

',State HumanR:lghts Appeal Board on 'May 30, 1984.. , AI- ;-, 


.'. though both the.Di~ision iIfuI.the Appe~r Board entertained, 

',' respondent'scompl!'ti.nt only on state-Jaw,grouhds",:neither 
'party sugge$ts :that:t~e. elememts of, an, age~discri~i~a.tid~ ',' 

, ':,~laiIl}cdi~fer as'b:tw~en thes,tate: a~dfederalstatu~es." ',.,' , ', 
. ", Respo~dent dId n~t .'sE;!ek reVIew of .the board's, d:ClSlOn " 

. 111_ ~,tat~ c0u. ! ,bu\ mstea~ fi1~~,~n" Age: Ac~ -~~lt m the'rtUn~ted StatesDlstnctC(lUrtfor theE~tern T.hs.trlCt of New."':: 
" , ' " ,,\', : 

Fujiki, .A,g.istant Alto,ner Ge~er.l; and io, the Am"',,,n Ass~eiati."n of '.' s.:' Retired Persons by Cathy ,Vent:ell-Monsees. 
, , ,.' 

'. 
, . 

,',' ,to c1!l:lms)to~hosedeterminatitms ~of administrative bodies 
'; that ~ve. att":,,,~d .firiaJjty,.:"When an a<!niinlsti-at,vo agen~Y'
)~ 3;~tmg lila Judlcla~capaclty an<;l resolyes,disputed issues of 
fa~tproperl~ beforecit. Which..the parties'?!a"" had an ade- . 

.. I quate':oPP?rtunity to litigate, the courts havenot,h~sitated to ' 
apply res Jud~c~tato·~Eforce. repose~" ,'UnitedStCites Y., Utah' ' '\ 
Con~~1',::,& ~1/,,:zng r?;, ~84 U. S.394, 4~2 (1966).> Such re:- ,"
p?~e IS J)lstIfied ?n t~~.soundalld obvious'prin,<,!jpl,e of judicial, 

.' PO~ICy" ~hat a losmgl~tl~an.t des7~ves norep1atch aft~r,.a de
" ;. '_' ,~e~t ~a~~l~. suffere.~, lI1.-adversanaLproceedings, on' an issue 

Id:ntIc~1 ,m substance, to ~the one.~e supseqtiently seeks to 

. " ' . 	raI~e. '. To.hQld otherwise ,would, ,as a ·general m~tter,'imiJo~e'

unJus~lfiably upon those who ,'have, already shouldered their 


" -~,', ' , :.', . ,. . ~ 	 , 
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.') . OpiiliOll of the Court .. 501 U. S. 104 "' Opinion of the Court ., 

. _.' ~'''':,''~'' .. , .,:-", .,.,' ... :. '", ...>: ...:~. -, ..-'.- ,-~ ~;' 
burd~ns, and drai'n the.r.eso~rces of ~n adjudicalory, ~ys~em ..:;'.. '.\- _ ' Oil .C6:; 499 .U. S:.. 244,248 (l991) (requiring plain. ,st~te:: 

.. ,with . disputes resisting i~solutioh. See Parkl~r;:~·H~~t,ery'. . . ...m~Ilt of,~xtrt:lter+itorial statutory ~ffec!,"to-I:rQtect ag~inst " 
Co. v. Shore, 439.U.S. 322;:326(1979) •.. The prm~Iple holds :) . ,unmtended, clashes between ourlaw$ and .those ,ofother,:na- . 

.. ' true,' \yheri:acoRrt.has ,restllved ani~sue, and.·sh~ll:~ddo:so;: . ··ti0!i~\w~ich,could resultin'internat!orial discord").· '. See..geri,... ·, 
e·qu.allywhen the)ssue has been decided b~ ana~mImstra.tIve.. " ..• er-ally . Eskridge, . Public V~lues in'Stat1!tory . Interpretation, .... 
agency,beJtstate. or federaf;see Unive:s~~y o[!enn~ss~e:v~. ,." ' "';137 U: Pa. L. Rev~)00T(19~~)."rI1 traditionaj1y sensitive . 

. Elliott '4!78 U. 8,.788, 798 (Hl86), WhICh acts ma·JudIcIal.. . - a,reas, ... the requirement·Of clea:r:stalement assures that, ,.''.. '. ' . . .' . ,', " 

. capacity: . . " '. ' /;, . -, " ". -. . '. ~ ~he :If?gislature' hal:) in: 'fact faced, and intended to .bring into 
. Courts do not, 'of course, have.free rein to ~mpose rules of'· ., ,issue, the.' critical matters involyed in. the judicialdecision.~' 
preclusion, as amaUer ofpolicy, wh~n the iilterpre.~ati~n ofa: _. .'l!ri,ited States v. Bdss '. 4Q4~.S~ '336, ,34.:9,-,(1971)".•. ,Similar' sU-' 

'statute-' isatha.nd: ." ,In this conte~t,; the.. que~tlon }s .. notperior 'values, oL harmonizing;diff~rent statutes and con-. ' 
.-whether administrative estoppel is, wise but wh~therit is in- ~" .. , . straining-judicial rliscretion_ ill. tlie jn.teI:pr~tation.of theJaws, ,
'-tended· by th~~legislat:ure.~" The;presu:rt:lpti0!l~holds:nohethe~";":" ". ~;- - pro~pfTfie krridr~d rule that legislative repe'als by 'iniplica

'.' .: Jess for Congress is' underst,ood7 to legislate against a back-~ .',. ' tion will nofbe recogniz'ed, jnsofaq:ts two statUtes are capa>' ',' 

,g;:o~nd of comri-tori:l:~w a.djudic?tory pripciples. . See Briscoe ' '. ...... ".. .. , ble of 'coexistence~ '''absent a clearly expressed congressional' . 

. ' v.' LaHue 460 U.·S."325~(1983); (lniteli States ·v."-Turley, ?52 '. ' , intention to the contrary.'! Morlon' y. Mancari, 417 U:' S. ' l 

. i D. ',S./407'; 41t(1957).·· j,'J1U~, .~hereacommo~:-law principle ' 535, 551'(1974)..', .' ..' ,", .' '. ',,' 
. . "is well e'stablisheo,as are the rules of preclUSIOn, see, ~. g'., . But tl1~. possibility· of-suchan implied repeal does .not cast 
':,' ParklaiieHosiery; 8upra;'}3lorider-ToJ1{JueLaboratories, Inc,:: .fts.shadowh~re.We/d9 n:Ot.haveb~fQre us' the judgmerifof .' 
.,~ 'v. University.oj-dllinois Fo'U;ndcitio.n, 492J!.' ~~' 313 (l97l); ..- , a state' ~ourt, which would bylaWr o,theiwisebe accorded '~he ': 

,'" Chicot Cou1ity ·.p;.O:inag~ 1)ist.., \;', Ba~f~r.:,S(dte l}af}k:, .;308.~., ' ... : .. ,;., ,saJile~ulr faith'ahd'credif in.eveiy Cburt-withini'the'Unite~fc' 
... ''':' :_It:~S._3~n_(1R4(j);·..:.the_courts_may_talse.:iLas;giyeh_thaLCon-_ " ':-,;--S~-Stat~s:';:3:s~[it:ha:~'toy:-Iawilr,usage-ji1-tllecourts of such 
-~'gre~8ttas leglsJat~dw!tha!1expe~ta.ti~n :~h~t'the.principl(O!. '. ..... S~a(e.;',: 2~ U. S..c. § i73R . In the face,?f ~ 1738" we have'.. 

will apply except '~when a statutory, purpqse to ,the contrary . found sta.:te-court Judgments In th~ closely parallel context of 
. ,is'evident.'~ Isbrandtsen Co. v; Joh,nson,·'34QU. S·. 779, .783 , .. ' Title VU:6f.the Civil Rights Acts'of 1964, 18·'Stat. 25.3, 3i'r 

(1952):'.' ..- ' .. ". . '. ,:. ,,". :~~;'" ,., ~. \ .. amenCled,42lJ. S. C.:§2000e:et seq:, see'LoriUard v:PcJns, . 
'ThisintE;rpreiati,ve pref:HiJPption iSlJoi, however, ~ne tna.~ , .. ' .'.434. U. S .. 5.75, M;f (1~78),. to enjoy p~ecltisi~e' effect~h1 the 

.entai1s;arequiremt~mtof cle~ state.meht;}? the .eff~ct. that. . '., federal.courts., See -Kremer v. Cheynic4l Con.st~, Corp.; 45.6_ ...... 
C0l1gressmuststatepr~c~selyanyintentiohJo overcome the, . . U: S. 461 (1982); see also Allit"y. McCurry, ,449 U:· S. 90~ 

." 'presumption's~ . application' :-·to a .!pvep, statutory· sC~'eme:·.'(1980).. This.ca.se, by'contra.st,.-implfca:tes ;tosuc~ impJi~d-'re- . 
. Rules ofpl~iJ1 ~t.atemeIitan(l.s~rict ~onstTI!.ction prevaIl only . '. " ". pea~, a&.§1738 is inapplicabl~to the ju(liciaHY,unreviewed . 

'rothe.ptotectionofwelg~ty andcom~~ant val:ues,be they con:': . .fin~ings of .stat~ admlnistratiy'e .bodIes: ;·SeeElliott,,·.8upnt, ' 
stitutio.nal,:see,'~.g.".Atftscadero State HQsp~ v.~Scanlo!1J., 473 , ;':, .a.f794.; ·,_Nor.does admiriistrative'preclusionrepr~sent inde~'c .' 

U. S. 234, 243·(1985) (requir'!rlg. pl~i!1"statement ofintent~oIi.( ; : pendent .value.~of such magnitiIdeaj1(;fcon8tl~mcy as to justify 
. to abrogate hrimunity ofStates un<lert~e·Elev.enth Amend'- '·:the p~otectiol1 of aclear-statemenU·ule.':'.:Althoughadmlnis~·· 
ment)"or'otherwise;.see;:e:.g.·, EEOC. v.,JlraQici/n Ame!ican: ~. tra~i~e" estoppelisfavored '?s;a tna£terof general pol.i~, it~: 

, ,-., .. " 
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no .' '. ()CTOBER jI'E;RM,1999' ASTORIA FE;riERA~ S, & ASSN.'~;s6LIMINO . " 111,
(' ;- . . - ~" , -'. '. 

Opi~lon of the C~urt. /' ; 50t'V."S.· ,.,1 ,'" 104 .'.. '<Opinionofthe yotirt >, 

. suitability 'may v,ary ~cc~rding to the. specifi~"co~te~t of ~he ,~- " '>peli~'not to'G!P'plY;:f3e~ti6n14(~) r~qUir~stiiat ~her~a,;ta~e" " J' 

,rights at,stake, th,e power of th~_ag~ncy, and -thexe~atIve ha~'It~'()Wn~ge-dis:crimJnation.la~!a-JederaIAgeActcom:. . 
. ad.equacy of agenc;y procedures. •Cf, -Alexanderv; ,G?,r~ner-' , ", ' . plalpant, mu~~, firstpursu¢. ,his. ,claim . with' the, responsible 
.,DenverCo;,415.U:S. S?, 57~58.(l974); fears on V,; WzUzams, ,,,",' stat~authorIb~s bei.ore filing infeaera1 corirt:.<,,29U.:S.C> > 

,20? U.S. 281" 281) (1906» :The presumptionhere,~s thu~ .,§633(b); Qscar:Mq,yer& G.P.y. Evans',,44fU. 'So 750 (1979). '.' 
. :';,propetlYaccord,ed.sway only 'upon legislativ~def~u\t;apply~, ' c,' :ltfurtherprovides that "no Suitrn:aybe'brought un,der [th~,' 

iug. where Congre~s has .failea ~xpressly' Qr>impli~~ly to' '{\ge i\-ct}be~ore the ,expiration of-sixty days ~after'pr~~eed... ' 
, ·'evihce anyint~ntio~ onlhe issue~ ". " , _, , " , , . '''mgshave been commenced: under th~-~tat~ law; unless: such' 
, ' , , .IhElliott, which' also dealt: with 'Title VIl"the tes~ ·fo:r::t.he ',,'.. ..proce~dings lIavebeen' earlit~r. ternliilated. ""', The~ deadli~~ 

.. :.presrtmption's.ipplication. '-was' thus.,rram~d·as. the'question' ··,.·.·fo~ filing w.ith.the .EEOC lik~w.iser~fers:tQ,the terrrtin~tH5n of .. 
. "whether~a common-lawruJe 6fpre~lusi.on ,\¥ouldpe ~corisist:- .', . '.' . ~rlO'r sta~e adrniriistrativ~ 'aCtiol1I §7(d)(2rprovidihgthat ,: ' " 

. . ." entWi~hCQ!1gress~}~~t__~,:~ en3:~!fl:g,Ith~~t~~~.t~I::~ .'~47~ .:;._ ': . .;'-C ~~~~'W~El.:~_:J14(bLa~plies:":,~[s]uch~a· ·charge::';sha11·~be-~file'd-~':-:'c:·"--., 
'--':~U~:--S~;'aC196>-'S~falso 8rown v;F~lsen,,4~2 U:, S. -127j,13~ .' . . '. /~~h~n ~O? days~after the alh:~ged urilaw.fu1 pra.cti~~occurred, 
, .'. ,(1979)' Restatement. (Second):ofJudgments§ &3(4)(a) (l982).:·". . ,or: withm 30 days., aft~r receipt by the individual of notice~of 

-.i' ' In ·cQ~tr<istt.o- 42' -n,' S.C;§J983, ·itl,\Vhichthe ,Coutt~dis,; ... tet:mination.oFproceedirigs'ullder" 8tate:law,· whicliev~r is'·: 
-cerned ·"'[n]othing •. ::,+~mot~ly .express[ing) 'any'eQngre~- .earli~r;" ::29 U: .s:. ~;:§ 626(d)(2). ':::J.3oth.,proY1l?ions. plainly'. 
sional intent..to contravene the: commoIl7lawrules',of preclu- '. assumetrye; possIbIlIty of federaLconsicieratiori'after state' 

:sion;;~',.478V.S.~ ,l:\t797 '(quoting.Al~env<McCurry, .449", . agepcies havefi~ished theirs.;. . '. .... ""'" 
,U:8. 90,.97,98 (1980»lTitle VII was.f?upd .bf :impli~at!onto ' : ..' <And yet,s!J,ch federal proceeding~ . would b~ strictly.. pro 

: compre,He~djust such· a.~~pos~)l1,it,s~dif~~tion.thar tlle, :... '.·fo~a !~8~at:.~~rn;irli~,tra~iy~·ti:nqiI!gfl~~~~r~ gi\'e!l'preClu,siv~,-.--
'. 'EEOC~ accord,," ~substal).tIal· 'weIght to.final~findmgsand' ... ': :~!~et:~ It:~~es~!thoUL§(lYmg,.thaLcomp!ainants"whoJ8UC~~-~ 
:r~ ~-'--orders:mGtde '·lJi·8tate';'0~':':local~~uthoriti~~~.irn~pr.oc'e:di:t,g~'~,'. .. ~."'. ceed.in state p~oceedingfLwilinotpursue,slj,:,rin fed~ral co'urt' 
.. ' ". '.' eo;mmenced under . ,State , or Joca!:[employrrient .,'dlscruruna~ ',' . . ~excel?t pf;!rhaps~hen the.state'remedy,or'its· enforcem~nt:·. 

',tion]lilw."! ,,·Jjftliptt;.supra,3;t 795 (qu?ting-,·42 U.S. q; '; IS thought to :bein~dequate);§ 14(b)'s rE!quirefrient thatciaim~ . 

§ 2000e-:-5(b»;Whatdb,esnot preclUde afe.de:ra~-a~en~yca~- ' , ," a!ltsfile,with state~alitho:rities:, before doing sb il). ·fede~al. 

not preclude a federal court, s~e Kremer; supra, at 470, and".' co?rt'':Vas'inJact~iintendedtoscre.en'frOinthefeder~ico~rts' . 

n. 7; lJuggan, 818 F, 2d,,·at 1294; we accordingly held that in ',tho.s~ discr.iminatis:m comp~aints. that might bE?settled .t~ th~ . 

"the:.disfr\ct.courts'the "s,llbstantial:weight"st~mdaida~16we'd. satIsfaction oJ th~, grievafltin state· proceedings.;' "Oscar ': 
'. 'cl~aHy 'fot :'solUethjIJgie:ssthan,:, preclusion,,'Etljott;A78 ' M,ayer, 8,u:pra, at·75§. ,Acomplainant .'who icioks ,to a federal '. 
, ; U:R ,at799::' '. ,..... . . , ." ....... '.•~. ..'. .., '. .C?urt.afte~}er~il1ation'of,sta~eproceedings ,will t~e~eforeor- .'~, 
~ '- "', W~,reachthe'same reslllthere, ,for the,A~e Act,too:" car-:~~narIly/doso only, when"the(stateagencyhas;h~ld againgt .." 

, " '. ~.i~San implic~tion that th.e~feder.alc,o~rt? sh?l1l?p:cogmze no." ..hI~., .I?,§'~e~.a 'case, howev~:;: the",empl~ye:r.would ljkei:y: 
.. pteelusion ,by state'adlmmstratIvefindmgs wlthrespee,t to . '. 'enJoy ,an.aIrtIght:defense·' of collateral estoppel if a ,state 

'. age-discrimination claims .. While. thest:atu~e.co~tai~s no~x~ " ...~gen,'cy, determi~ation.on the meri~s~were given preclusi~e.~f.-
'press'de!.imitation of theTespec~ .owed to .state a.gepcyfipd- . ~r.E:)ct~. ,,?f, l(r~mer;' supra';~at 479-480;'. Ins9far,.as applYiniL,~ 

, ings,-its;filing tequfrements'ma~e·.dear tl1at:collateral estop- .precluswnwould thus reduce to .insignificance:thosecases in' ' ., 
, ,'.}. ' ' ",.., - . , \. " ",- . . ,,-, -;. . . , . '..,.-" . . 
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,OCTOBER TERM, 1990', ASTORIA FEDERAL·S.& L. ASSN.·v. SOLiMINO 113~.112· ,~ -: . . - ~,

" 
. " . 

.... Opinion of the Court . " ' '.s(Il·U, ,S. 1"04 " , , Opinion of the Court .. , "~ , 

':which fed~r;l:conside;ationillight:be pursy.e.d in< the w~ke. of . ~. ' :" with ,re~pect· to the age-discriminatio~~l~nis or' federal em
,the cohipl~t~d 'proceedfrigsof state agencies, .§ 14(b)'s .ptovi'- ,~ . ployeeserijoy;no-preclusive ~m;;ct)ri·.subsequ~rit 'judi.cialliti~. 
sion forjust such consideration w~ul~ be left:essentiallywith-. '. '. gation;s~e Rosenfeld v. Departmettt of ArmY;-769 F. 2d 237 

'. out effect. But of course' we constI1le statutes,}Vhere.possi- , '·.:.(CA4 1985); Nabors v.' United Btates; 568 F~ .2d· 657 (CA9 .. 
, bl~, so'al,t.~avoid·rende,ring:~uP€!rflllous any'parts the:reo~. ,J978);, ~f. Chandler, v. 'Rouiiebitsh,425: n.R;· 840 (1976) '. , 
·'Se~, e. g:,Uniti3d States v,. Meriasche, 348 l 1, S',528,:1)38-;-539 i.' ·(sanle;vnthrespectto.Ti~le VII cl::iims),and since there' is no 

(1955);' " ,; -::.'-.',::, ',' <:,." ".,' ..... ,,' , ,'rea~on'to believe:federal~nforcementjlgepcies"are anyless , 
, . That the Age Actlacks the "substantial weight" provisi~.:m , .: r soinpetent than their, state:,counterp!lr(s, it w'ould be anoimi~ " ~. 

. of Titie VII's § 2000e-:5(b), stress€!d'iri:Elli~~t isAmma~erh,tL" '.' ,":lous 'to' aff?rcCmore, deference to. 'one 'than ,the·:other .. ,It' ' 
, There. was:'nothing talismanicabou~ thaClangv.age; It ,was .'~,' ..w()uld, indeed, inyite further 'capricious anomalies as well, for " 

"simply the inost obvious ,piece Of evidence that, admipis.: . , . 'whether age-discrimination claims are investigated: first .by " ' 
trative. res jud~cittaqoes not :operate in ~ Title .VII ,sui~.~~. _ c..., .. ',_,the,~EOC.~!,,'hY'J?t~Je,_authotitiesjs~a:)ma.tter_overwhich the 

.,~ Dilggan,supra, -at~29t-?It --:would Jnaeed be irOnic.iftliat ,- ci;miplainarit .haS no. control; se~ 29,Gii'R §§ l~26;9, 16~6:10' 
· seCtion were to make the difference hetween that statute,and . . . (1990); whether or'not he might receive his dayjn court.'(com-, ',' 
"the' Age Act in~o~ar :is.pre.c~usion)nfed,eral.,courts i~ con-,.'.plete,Withjury,see 2~9~U.'S.. G. §~26(c)dm,~woul(rthen':ge,:-

" ".' cerned, for'the language was added to TitleVJI no~ b~c,ause~ . i • .p~nd, under petitioner's,theoryr;,on bureaucratic chapce. 
th~ EEOC was'applyingadministritive preClus!on;, or,"gi~il1g ~ "Petitione~'s'rea~ing would also lead to disparities from State 
state'administrative decisiol)s,too much weight; butbec~use ' ., . to' State;·.depending·opwhethe:r·a' given 'jurisdiction' had' ~m 
jfwas' affording theri! too littl~." . 'J{re~l!!r' sU'P,a, at 471," ". ,._ 'age~d)scrimination."statllte ofits·own:, , ,See §~63~(b\' ' More
, n. 8.' Similar' ptovisionhas been 'J,lIinecessary!n.the'Age, , over, on theassumption:that'clainiants fareibett~r in federal 
,OAct; Joras'toage~'discrimi~ation cl~i:rps th,e~E.OC.ofits:.own .... . ' " " -, , ""c~urt than before 'state'agencies, ~6d'in~light:o,fJ 1.4(a)'s)ro-' 
accord":came-to'extend'-soroelevel'o(-defere!nce-tothe deter~-'-.. -,-',,'-- ~---=---C:v'isio&~tl1atstate --proceearijgs -are" superseded' ," upon,cOm:

',minations of state authorities. ' See'. Brief for UniU~d ,States' '("':., .' ' , niencement of-federal action,:see § 633(a); a recogllitionof.ad
~ et'aL as Amici Curiae 24. ltis" in' any event, fair to.s'ay that ' , . min~strativ,e'.estoppel here·.-would indu~e' all chlimants to 

· ~ven withQu:i~ Titie Vlrs "substaptial .W:eighf'req?-irement·' : -, : ... : .. jniti~te.federal suit atthe earli~st>opportuI?-ity '~fter fi1ing'th~ , 
· the'Court would ha:ve 'found noadministratjv~preclusion~ ilJ. . ' ',~ 'state: complaint; thereby ,ilefeating the 'purpClse' of de~ery:-al to •.' 

th~t context.' Title vtrs§706(~)" 42 :U. '8'. C; .§200Qe-'-5(c)i' ',' . ··resoive. complaints outside the ~ederal. syste:m. ' See Oscar': 
':whichals~' provides'for' fedEmil'courtaction inth,e-afterrnath" .~ '- Mayer, s~pra:a~'755-756.'· '.'.",.. . . ,',., ' 
, of teiminat~il'state,proceedings arid is neru:1Y. identical to:~he , . ,F~nally, although the wisdoiri ofCongress' de·cision against 
:AgeActis §14(b),see'Oscar,Mayer;'supra, at 75~;'wotild ",' "'- accordingpr~cllisiveeffect to,state agency, rulings. has:no 
p,~veprovided,yet .further suppot:t for'. the. COUl:t's".re~ult ',., , ','. bearing upon'the,disposition'ofthecase"that\c~oice has plau

,':' ·thefe~ '. ., . . .",' '.' ..., .' . . ,;. . ' '. si1;>le poli~y suppor!.' . Although it..is, true that. there ~lLbe: 
, '" .Thu·s §14(b) suffiGes to outweigh' the lenient· p'rel'uII:tption:some' duplication of effort" the,duplicatiori need 'not be great. '. 

','. In favor ,'of admirustratiyeestoppel; a' halding' ,t1;.at ~lso. . \ ':,: . We speak, 'after all; Qnly o(a,gency det~w:rninationsnotother-
comports . with tl1~.broadersche~e of the Age A~t' and the' , wjsesubjected·to judic~alreviewi:our ·readingof :the .statute '; 

'. provisions.' for its 'enforcement. 'Administrative ,findings will' pro'vide no more tha!1a se.c;oridchance to prove .the:.claim; 
.:, ............:: ... ' .' ,
,/,.,' 

:-, 

", 

http:recogllitionof.ad


" ' 

. I) _ •• ''I ' 

'!-' 

';"ii4:'~~' 'OCTOBER TERM, '1990· 
", 

" 

, 
,", ' 501 U.s. ' Opinion of the Court 

" . 

andev~n th~n state~dininistrative finOingsmay beent~r~d' ' , 
into evidence at-:trial. ", Sece ,Chg.np,l'er"s'ttpra, at 863', n'. 39. ,,' " 
It also may 'welkbe that 'Congress 'thought state~. agency - , -, 
-consigerationgenerally inadequate-to ensure.full protection, : 

~ agajl1stage:discrim~n~ti,(m in ", employment." In :tlus ,', very 
'case, ,the NewYor.k:Division()f-HUIyuln Rights; :whichruled, 
. against respondent on the medts, has 'itself appeare~ a!3, ami-' 

, , cus onhis behalf, highlIghting the shortfaUs of it:? procedure,s 

, and resources.' See ·Brie(for'AttorneYGeneral of State 'of 


New York as Amicus'C.uriae 'i8~22... Alterriati.~ely, b{ae

_nying'preclusive effect to any:such agency determiI'lation;.' 

. _ ..:go.!l~~~~ h~~~Hrri.ih~ted litjga.t~9J1~t4a:t~"wo:uid- othenvis~-re; 
' __ suIt, ,from State to State ahd case ,to caseiov~r whetlier the 

, :._ agency hasin.fact "ac;t[ed] in a judicial ,capacity" arid 'afforded 

the parties ,'~'anadequate,9PpOIiunity 'to litigate," Utah 

Cansti-. Co., 384 U. S.,' at 42.2,,"sQ,as tojustify applicaiiori. of a , 

normal ru~e jh,favorof ~stopp~l! ' .',,' , '::' , 

,.. Eorthes'~reasons, the District Court's gral)t ofp~titi()ner's 

'motion for 'sutmrtary judgment, was erroneous :'on the grqunds, , ' 
stated. ',The judimentof the'pourt of Appeals is affirmed, ?~) 

, . and ~thecase:is':rerri~nded_to' the' District Court for~roceed-""" 
~:----~ings~consi§t-eiiFwitl:flnis, opinion:: ,~~-,-, 'C--,"-'c~~;:--,-'--,", 

," ,'," , " : " ,," , 

-,-, 

'J 
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' -'," It~i8iso ordered, 
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'GOhLUST .v,' MENDEd,,', , ,115 

Sylla~~s' 

. "" 

, 'GOLLD8T'ET AE;' '/{.MENDELL ETAL~,' ," 
. -~' ~.' 

CERTIORARI' TO. THE uNiiim STATES COURT ,OF APPEALS ,FOR 
, , ',THE~ECOND CIRCUrf '. 

" No:.90-659.:.Ar~ed~Apri/j5, 1991~Decid~d JunelO,i991 

,'Section 16(b)of the-8ecurities Exchange A~t ofl~34 imp.oses strict liability 
:,' on "beneficiah:Jwner[s]" of more thari 'lOo/dof a corporation's listed stock, ' " 

and 01') the, !!orpor.ationis officers af!d directors,' for allYPFofits,realized 
,,(rom ariy purchaSe ~lld,sale;, or siiIe and pUrchase, of such' stock occtirring , 

, within a. 6·month period. ,Such "ilisirl'erli( l:it:~_l?u_bje,<;t to suit~"instituted ,,- , 
',co :', '",~':;-":~'~ ,-bythe issuer,-.or oy the'owner of'any' ~ecuiity pf the'issuer" in the is
, -suer's name and beh~lf.. ~iter respondent 'Mendell, an 0'Y!l~r pf ci?mmon" 

,'stock'in Viacom International,Jnc: (Intemationa\), 'instituted a§ 16(b) 
suit ,against petitionez:s,' allegedly".beriefi~ial owners" ,of lnternational 

':stock, Internationidwa!?' acquired Rya shell s"'ibsidia~y of what is now 
c~IledVi;l6ol11, In~; (Viaconj). 'InterlJational merged',with the subsidiary 
and became Viacom's' wholly owned subsidiarJ;ind sole ,asset.' Mendell 
received ca~h and stock ,in' viacom' in exchange for· his Intermitional' ' 
stock: ',The District C~urt~n'ted' .petitioner~', mQtion':Cor summary~ 

) I , ' judgme~ton\he·giound,tq~t I\?"en<,leil had iost ~tan,ding,to maintain the -, 
_, _, . ~ action b'ecause he no longer owned any International stocl<....::.-The Court
" 	 of-Appeals reverSed;-holdffigthafMe,ndcli'~ 'continued, prosecution Qf the 

action was notbarred by)h~,statute's 'language or eXisting case law and 
was fully, consistent 'wi'th the statutory objectives,' "' 

H~ld~' 'l\1endell has satisfied th~ statute's,'standing req~ir~inent{ .. 
Pp . .121-128. : ", ", " ' "", ~:--'; >, ',': ','., ' '

(~) Section iti(b) provides standing ,6f signaL breadth; expressly, lili1~ 
ited only by. the conditions tHat the plaintiff. be the' "owner 'of [a] s~cu- \ 

:	rity" of the "issuer;' 'at 'the time the s'tiit 'is, "instituted:"- Any '''secu
rity"-iQc!udin!fstock, notes, warrants,bonds" debentur~s,puts, l!nd' , 
(,!alls, 15, U."E!. G. § 78c(~)(10)""":,wiiI sl,lffice to confer standing: 'There,is ,,' 

. no restricti~mjn term~ ()f thenl:1mberor, percentage' of shares; or the ",' 
, 'yalue of any otner security, ',that: must' be~held. _'Nor is th'e security'


owner required to have had an interest in the issuer at Jhe' time' of the' 

, , short-swing trading. Although the security's "issuer",does not include :' 

parent or sub,sidiary corporatjon!';, 15 U: S. C; :§ 78c(a)(8),this require- , ' 
menfisd"etermined at the time the § 16(b) action is· "instifuted."<:Con; 
,gres~intehded to adopt the cOlhm~n understanding of the wordh';insti~ 
tut~'~:"'''ina~gurateor,cornmence;as to institute IJ.n actioq,"',BIack's L~~ 
Dictionary 985-986 (3d-ell. 1933)-;whjch is confirinedby,its use of the 

, 

._. . '. . ::"""~'. .;._~. . ',r 
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. . I' " .,' " . " 

. " . '" GREGORY;v. ASHCROFT .. ' j'.. '2395', 
" "'. '. .' - , '. ,Ctte ,88 lh· S.~t. '2395 (l99l) , ',.1' '.. 

, -;'ti~ned; 'to disPElI the aura or' coe~cion and' ,4.ct, ,and (2) M;issouri Constitution's manda- " 
, i~timidati~n that pervades such eI}cou~tJrs::', tory retir~ment provis~~n', does. not- violaj;e " 
. ,Ther~, is horeason to expec~ that ~~c,h. ',' e(iual. p~otection. , ,,; .", ,. 
, ,reqUlr~ments woulQ render, the .. NabOrS 'Affimied. . ' .. ' 
" buses; law-e,nforcement-free zc:mes; , " " " " ." ,.', ,,"f' >, "i' ,,' Justi~~ White, :concurred in 'part, dis- ..,' 

" . " III"~sentedinpart, c6ncu'rr~d in judgmentalld': 
, ( ., ;-.' ,:"; .• ',", ,i filed op~nion in "wllicr: Ju!!tice Steve~s 

. Th~maJo.r~tyat~mpts fO. gloss:o.ver~he, ,joined. \', . ,.'. ", 
vio\epce 'thattoday'~ decIsion ,does. to ~he ,'>,. ,1. ' ',' , , ,.', 
Fourth, Amendment ' ~th, en;lpty adm~l1i-. . ,~us~ce B!~ckmun,. ?Isse~ted an~ ~lIed" '" 
'tions:'","If th[e]·[war',on ,drugs] 'is to,'lbe' o~~~llon.(Jn' whIch JustJ~e ¥~rshall:,J<tme~. 
·fohght," the' majQrity intone!!, :"th:?~e ~ho,' ' , ' ',,'~ ,," i 

'fight it must'respe~t the rights of individu-( , ,t;',Staies ,e=o4.16 , ,: 
als; whether-'or 'not those individuals' are ' '. ' ; . ;' ' :, " , 
s~spectea of ,'having corrlmitted acrime.;" . Aut~'l~fr:ty ,.of, stafteh:s:. people. to deter-" 

t . Ant~" at' 2389.~ f he:' majo'nty's actiops, . mme qu~ .J, Icatio~s 0 .t, elr r:9os Important 'c' 

, : however" speak loude'r' than its words; I" ',: gQve~ment OffiCialS, hetat .heart O,f repre~' " " 
, ':,' \ .,.',. ,/.' .' '. sentatlve g9ver!lment, ~nd ls,reserved·un·, ,'" 

" I dissent., '. ," " 'der: Tenth Amendment.an9, guaranteed by' ", " " 
, ' " guaranty clause of Arti4IeJ,§.4~ U.S:C.A~· 
,. , I.~ ',Const. Ali. 4, 9'4;- A:mend~': ,10,.. 

, . I, '2.'Ju~ge~ e=o5. ".: i, :,',' 
,States·e=o4.17. :! j , , 

. . ......i\., ; I.', Congressional interfererice: with ,state's 
. ", " '" .;, -deci~ion '·k! ...~stablish !,qualifications for 

..Ellis'GREGORY, Jr, .lind Anthony P'" : 'judges upsetS usual cortstitutionalt>alance' .. 
" 'Nugent, Jr., Judges,) Petition,er,s \.: 'offederal, ~rid state;po~ers,~ndthus Con; . 

- ( '.' v' . gress,' mus,t' .make' Its· mtentlo~ to do' so 

, John)). ASJiC~OFT; G~~~rnor : " u~mistakablY cle,ar 'in lalng~age. o,f s,tatute. : 

, 'of Missouri; . .' ". ,. 3. Commerce <.p82.20 " ,,': . 

,I::., . "No.9Cf50. '. .' As,' again~t'¢ongr~ss; po~et;~.\.~n4Elr 
, .. commerce dause, authority of 'people. of 

'.A~ed March18,1991., " , states. to determine,'qu~lificatic;ms Qftheir\ • 
,,' government' officials may 'be inViolate. ,D.ecided,June 20; '1~91. 

'.I\··/U;'S~C:A.Const. '~.l~i 8,~'cl:' .3...... " ,j,' 

" . Missoupstate"court judges chalieng~d, .'4. Civ~1 Rightse=169,,171,. I, ~t;,. 
mandatory ,retirement provision, 'of, stite '. : ,;' ~ppointed' Missouril state':j~dges 'con~ " 
Constitutiop:',Tbe United States.,Distrlct t ,',stit;ute appointees ','on a: poli~ymaking lev~.~ . 

. 'Court for the EaStern D,istrict of Missouri, .. ,ei,".withinmean~ng of exclusion to federal. ' 
.'William L. ~unga~; J., gtanted Gov:.ernof~s;":Age,Discriminationln:EmploylnenfAct; ab-,.: 


motion tOdismiss,and appeal :wasc tak~n. .' :sent 'clear oohgressional intent.to include, 

, ~h~Court of A~p'eal'~, ,898 F.,2d '598, ~f~ .... ~u~~.judge~ within' cOler~g~of ;Act, .~:.,' . 


, " fIrmed, . and, certloran was -: .sought. The'. 'gardless: of' whether Congress acted pu~u· 
· Supreme COurt; Justice OiComior, .. held'; ant to itS coinm~rce' clause powers or its ' 
..' that: (I):appointed Missouri, state:judg~s ;'powers' ~~der, the enfo~ement seCtion'ot",
· ' . , .. I"" . '. . , . 

constitute appointees'.'on·a. policymaking '. the ~ l"~'>'rteenth, Amen'dm~nt. 'U.S,9·A .. ," 

level,"within meaning6f exclusibn to Fed· , .... Const..·Art. ~1, §'.8, d., 3';, Amend. 14; § 5;\' 


· ' . ~ral Age'Discrimination' in 1!:mployrneht· : Age DiScrimination in' Employment ':Act of , 

I" '\- .. ' ' ' ..' " , , 

, j " . ' \.' I· 
, I .' \ . 

>; 
. 1 ',,' , ~ , ",I 
1 ' 

http:intent.to
http:States�e=o4.17


\, 

, ,( 

, .,' 

. " . 

, i 
, ;' 

': ~ < " 

, ' 
',' , 

;( 

'.! 

, (:, 

I, ' , , 

' .. ,', , 
~, I' 

, ~.' , 
,,;, '1,'"- ./"" 

, . , 
,'r" '. \" 

'j 2396 "" ,:'111 ' SUPREME COURT REPORTER 
til' ",', .;, ",'", ',' ':,,' -
',' '1 ; . .' . Ii" 

1,1967,§ P(f), as', amended~ 29 U.S.C.A.-, ,tainE;!d in office by means o(retientioni,e'k\j~ 
!§ ,163~~fj. ~ _ i.: \' ' tions in which they ran Unl()ppIOSE!d,;.'!!1.ibi~
I ' ' '-1 ',", ,-," ' ~, " - , only, ,to a "yes or no" ·,VOte'.
,5. Constitution,al Law cS=278.4(2) :
" , , otheJ;' .' sci~, jpdges, they 'filed 

,\1 ; S~tese::.4.16 " " ,'" i " , -, , " , respondent· Governor, alleging 'that 
_ ::'Statesipower to definel'qualific!ltiolts. olated th,e, f.ederalAge,Discriminat;ion 

' 'of ,'their • ,office~'ol?er~ . na~, . foree" even ,EmploymeQt ACt ,of 1~67 ,.rUJJ,.;;.n., 

proscn~~ons; of" Fourte~nth I' Equa~ProJ;ectionClaus~ of the, 
'AIlllenament U.S.C.A. Const.Amend., , 14. AmendinEmf' The District ' . 

r': ' 

1... , 

.' ~., 

',' 

1\;(mStltllltl~[)Dlll L8w"cS=238.5. ,-. ,the:- Gov~rrior's motion to' '(l']lSmlSS. 
S~te'srriandatorY retiretne~t p~ovision: ' lila!:' there' ~~s' ~o '~D~A , _ 
juqges, c~allenged'on ,eqhal, protection Missoun's, ~ppointe,d judge'~ar'e 

,",,,,nn', ,,,, ,was subject to ratio~albasisscru-, ed "employees" "'!"ithin the Act's" 
age is not suspe'ctc1a~sification and'" that ~Ilere waS no'equal pr(lt,e('~tioln_v 
had no fundamelltal:hlterest in servo' b~cause there'i!? ;aratiqnal 

as 'jildg~s: ' U.S.C,K Co~kt.Ainend. 14': distinction'iletween judges 
-, '" , . I " officials to whom no mlllD(latAory 

, ',.' ~aw,,~~~~~I(~)~":,,' ~,:ageilpplies.--', '1;he Court 
Under ratlonal,basl~ teS~; Supre~e, firmed.' " " 'Y',' 

~ll no~ove~urnla~:~is'violative ~f J 'Reid:': 
protect,ionunless ,varyl~g: ,trea~me,!1t /' .'., - ' " 

41iff....' ..nt groups_ or perso,ns is so un-', }.: Mlssoun. s ma~~tory,
t? acrievement of. any;' combin~tion' re9Ulrement ~or Judg~s d~~ not .";_I';"L:""LP 

l~glunlare purpo~es that. court can only: ,A:p~A. ,l1>: 239~2406. ," , '_. 
~.,''''''..~''' thlllt-')E'!ODle's' actiotls :in approving, ,(a) '.'fhe a).l~horlty Of aState's 

irrationaL' U:S.C.A. ConstAmend.' \' detenqin~ the: qualifications of' 
" ".',,:,," ' :, ' , , -', , 'importarit government officials' , ' 

;"!L.: ",' heart' of representative '~'6-'~';~';~-,~'~1~~~~i~~; 
,I:,,!;,,;, "is ~sei:'yed u,ndertlle 

" "', , " ,and guaran~ed by,' the Gll.a"~lI;tJ'.. 
,Coristit~tion's 'm!1ndatorr're-,. of Article .IV, § 4:Se,e, e.-g.; 'S1JlOarm~n:"ll 

,tlr~~m~mt nJ'(\V1~I1l'\J" f~r judges ~eachil1g age' 'Dougall,'413 U.S:634; ~48, ,93 
.do~snotviolate equalprof,ection;:' 2850 37L.Ed.2d, 853.' Be~~uSe,COlnl1tes;: 

'couldl'fationally' de~rmine that' ,sion~linterference ~iththe' ' ,
" , , ''', 'I ," 
physical, an.d mental,' capaCitiesple~s deci,sion,toestabi\sh a, ,qllalilfic:ati(~~ 

dimi!1ish with' !lge'and,-~nlike,otherfortheir,jud~s would upset the 
,I ,officials" election proce~s might', be , stitutional billanceof- federal and' 

mfldeq'ualre, tod,~termine whi~h :judges' perc' ,p<>.~ers,CQngressmusi rilake i~ mte']'IltiClft, 

forniance had become deficient: -: U.S.C.A. ", todo'so "unmistakably Clear in 
'I' '14~·. V.A.14.S:' C6nst Art· \. guage 'of th~ :!>t3tute." See, ~~.g:',--~-o,::c",:-,",,,· 

subd. 1. ' " ',, __ , " I' :;, ,', .. ; MichiganDept.oj'State Police; ",--,-;,<T.UI,"" 
" . '.. ~; ",' 58;65, 109,S.Ct. 2304, 2308.)05 

,SyllabuS: , : Moreover, ,where Congress ,acts 
. , .. V, § 26 of tne Missoun Consti~, ' to itsComm~rc~ Clause" ' 

I ' . ' ' " " , , " ' -" -':' ' " 
provides ~'mandatory re*ement age·. extending" 'the ADEA to ,the " 

l'for __.most' state' ju9ges."fetitiOliers" ..EEOC v;, Wyoming, 4'~0 U.S; 226, . 
subject_ to, §. 26, :were appointed by 1054," 75 L.Ed:2d: 19.;:..:the, ,an't:hm'itv, 

l7o'vel"n'(ll" :ahds]lbs,t;Que~~ly werere I,State';' 'peIJple, to,' determin~:,the,ir 
:.. . ...: ,-,' . '! .! <', ',' ',. ' 

constitutes' nq part' of the opinion '. ," :;:~der:,' See United States v.:iki/Qit 
Court but has been prepare(f'by the Re-", - 200 U.S.. 32l;, 337,/26 S.Ct; 282, 287;, 
of Dec~sions for thf ci:mv.e'~\~nce'1f."the 499:" '-.-; , ! . 

.. \ " 



.. :-:.- ~.. ~ ~ ... --,,~ ,'I~~ \.'''',~' ',-"-.~-~ ~~':~'~'~T-~~~-~" 
," .' , I. ' 	 . 1" : 

, 'i I ' 	 , ' " 
" 	 \ 

", . 	 I 

, 	 -" GREGORY v. ASHCROFT :,." 2397 " 
,."',:',' '., ',: :'" ·~lteas!fl~,Ct.:23'5:(I99I). . ,'.' , '~: 'j ,.::,'::, 

, rnentofficials'qu~lifications ,may' be 'inviO-. ",~sttblishedthat it,willi:tot at*b~te to Con~ . 


late; ,Application()f, the, Wil<pl~il): sta,ui-gr~jssan ,unstated i~~nt: to/'i~trude .O?'~-
· rnent r1,lle tod~termme :w~eth~r Congres~ .... ~It~pnal 'sta~e. au~onty In, th~ .ex~~~,lse,of, .! 

'inteildedt~e A~EA to al)ply to 'sta~ ,i~§ 5 powers, .Tha~ rule I~ks m~~h h.ke 

Judges fJl~y ~elp the COU,rtto'~voi4 a pO,ten-" .1fej~~ai:n state:nent ~I~ a~ph~d~pra!,and, 


,'., [iaiconst,ltUtionalproblem. ~P: 2399-:-2403, ... I>err::m~he~~·m the face. of f:esta,~~to_ry 

'. ',' d' .... d ' , ' '. ambigUity. Pp.,2404-2406.' ,'. ',' " 


(b) APPOlIi~ state JU ges are not cov- , ';.' ,I' ".' .",' ..... i .. · •. ';' .. 

. cd b: the ADEA.· When it extended the .'I··"~~·. Mlssour,1 ~' ;Ip.andatoIJ:'.' ~tireme~t" 
er , ,Y .. ''t ; •• " 1,1 ',p~ovISlon dQes~ot vIolate t~:~qual ProteC- " 
Acts substantive. Pl'9vIslons to, mcl?de the .' . ~. 01' . P 2406-'240'8 I : .,.... , ,.,',.

'.. 'I' C ',:..1 f' d bon', ause. p. . , . . ..
States as e~p,()y~rs,.ongress·Feue I?e '. : .il '.. • • \ .'. '.'" • ,\" .' • • , ' . 


,"empioyee" to exclli~e all elec~dand,most .' I,!, ,,(a)Petitiol1,ers . ~o~e.ctlY',lassert t~elr. 

'hig~;rank~rig, sta~ 'official~" hichiding"a~'. c?al~en~e at the, ratlOl1al, ~asl~, lev~I,s;l)c~ 


; .pointee[s] 0,11 th~policym~kip.g:leveV' Ito'is' . a~els nt;>t a !s~spect,classlf~ca~l?~,under the, 

, atle'astam,biguous whether a.s~tejlldge i~ : ;E9.u~l,:ro~ctJOn Clau.s~, and.s~nce they. do, 

'suc~ an. appointee,. Regar4I~s~,of ,whet~er. ' ~9t flam~ ~hat ~ey ha~e a 1unqamental . 


, ':. the' judge Imight be considere"dto, ml1:ke :, m~~~st. In ,servmg as Judges;,'" See, e.g., j .' 


policy in'the same sense as exect;l~ive,of~i-, V(l:n~e v. Br,adley,.440 U,S,93~!97,99 S,~t,,~. 

',': , I d'I' '1 to' ,'th" dg"e . ;..~. I .,939,942-:943,59 L,Ed.2d 171., ,~n suchclr-.. ' 
Clasan eglsa rs, eJu :cel""mYls, ',' ~" "'C' ;"11' " " ,."

''',',' " 'ti' "u',. the' ex rc", e f d" -:cu',mstllnces, ,thIS Olin' WI not overturn a , ma POSl on req lrlng e IS 0 IS- . , j -..... 1 ," I 'I -'. . , 	 ,.;, , . " ... , .. ' "', . 'bI;' "state, constJtutJOna, provIsIon un ess·vary
,',cretJon concernmg .Issues of pu IC Impor- . I rj' t' f"d'ff," t ' :' .. -~ : . h; b 'd' , .. , .'mg treatmen 0 ,I eren grpUPSIS so 
tance, and there.l~re mIg t e· sal ,to ·be , ' .',' '. . h' . . , f: ." 'b' '.

, 	 r th' I' . k' I" 1" Th "t ' ' unrel.ated to the ac levement o any com 1-.':'on e po lcyma mg eve. - us 1 can- > I .' > . .,' -' " , ' " .,'.'. . . ' '. . ' :' ,', ,... ' .';, "'; nation of Jegltlmate pu~oses ,that It can 
not be concluded ,that the ADEA . makes, I" h,,1 :..... I d'd·th t th','. . '}' .- 't' 

. 	 ' , ",": I', I' . ",rz!.'ll··" '9 US" ony e concn, e a e p~op,es aClOns
unmlstakab y c ear, .. "J ,·8upra, 4 L ". I q ..• ,' 't'" .' t' 'II' Tb'd P . "'. '. _ ""'. ,',', In approvmg 1 were' Irra JOna., .L' t; , 

at;6n',d()9 S.Ct"1l~,~308, thatappomted,';2407,:,·.. '~' I.' ",' \' ',:' 


,state Judges" are covered,': Pp. 240~-2405.· .'! 1." 'M' . ;/. ' 'I ,I" ,,' 'II" :. . , .' ,. "" '(1:»). The Issoun, peope.: ,ratlOna y', 

. '(c) Even if:Congress acted pursuant to . codld 'Iconclude that :thetIireat of deteriora-., 


,', ,its enfo~c~ment' powerS undei §. 5 of· th~ tio~ at age 70 is sllfficientIygreatj ahd the 

Fourteenth. Ariu,;ndmerit, in addition to itS altJrn~tives -for removal from officesuffi~, .: . 


·Commerce Clausepo~ers, '\V~~n ·it' eX(;end- cieritl~ inadequate,' that t~ey' will 'r~quire ,',' 
 I 

'. ed theADEA to:; ~tate employment,: the' all judges to step aside at that I age. :~e-,~ . 
. ,ambiguity in .the :~ct's "employee"c;iefini-cause ,it is an unfortunate fact :0£ life that' 

tion 'precludes ,this Court from attributing 'physic~I 'and mental capacity sometimes di- ',. 1 

. to .Co~gress an inte~i'~ cover ,app,ointed min~shf ~~th- 'age, U:~ p~o~le. mar. wish'~ " '. , " 
state Judges. 'Although, m EEOC v. Wyo- replace some older Judges In order to satls- , 
ming, supra; 460-TJ.S.,at 243,"and 'n, 1'8; fy,·the Jleg;timat~; indeed compelling,public 

. , . ." . ~. . t.'! " " " ~ 

.. ,103.S"Ct.·, at 1064, :~nd 'no 18t,the, Court:,i,nte~est:iIi'maintaining a\j1,ldiciary fully ca~ , 

noted th~t\th.~ feder,alism principles con- . pable' 6f' performitlg judges~,··demi:i.nding '.
<. straining .Cong~estex~rciseof 'itSCom~ , ~~kk, lAlth?ug,h. ~ost 'judg~s p~?b~bly do . 


·,·merce Cla,usepowers are,at~nuated when, notsutfer slgmflcant detenoratiqf!. 'at,ag~ 


j 	 . it acts j;)Ur~ua,.nt to its' §(5,poireril; the ,70,' th~1 people cotild.,reasonablYi,conceiye,": 

· Cou:t'spolitical-fll;nctioncases d~mot:lstra~, thebas~s for~he. classificatiol1' to; ~et;rue.· , 

that the Fourteenth' Amendment does not See" Bradley, supra, 440 U.S:, at '111, 99 " 

.,'. o,\'err~d~ all such prin~iples, ~ee,e.g., Su:g~ ,S.Ct;~ ~L949-:-95Q,. 'Voluntary,~uremenf,) 
, ; !' arman, supra, '413 lLR, at 648,.93 S.Ct" ',at " Will ~ot, alway~ be sufficiet;lt'to:sez:V'eac- . 

285~, . Of. particular reJevance·hereis, ceptabI~ the goal of a fully fu~ctioning' , 
Pminhurs~ State. Schoo.! and HOspital v~' , jtidic,i~~,~ ~~r ,~ay impe8,ch~~nt:\~ith its, 
Halderman, 451 U.S. 1; 16, 101 S.Ct. 1531; pubbc h,umlhatJonand ~laborate.p.r:ocedural 

:1539, 67 +<.Ed.2d 694; in WhlC;l"~;~le,,Court'·Ip.achi;neh':; :rhe electionpr~~ss tpay also:." ' 
" ; 1 .': " ~ 'J' • 
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~ .j Yo' 	 ,'.:~•• ~".,
l' , \ 

i/ 	 ',: .' .. >, 1\, 
, r. ", be'in~dequa~,'since most voters rievel'otr: !",'I-' :',' 

": ' s~rVe; judges'iil action ,no~ read th'eir' opin-, ",' Petitioners i '~re 'MIssouri, stadT 
, .ions; ;sid,ces~te 'judges se~e long~r, tertns, Juag~, EIli{ Greg~ry, Jr., 'is' an" 

'; 	~ihan bth~r offici1i.ls,' ina~ing them+?eilb~r. 'circuit juqge~or the , ' , 
ately-t-Iess:dependent' on',the people's Will; , Circuit Judge Anthony P. :N 
and:' ~in~e:infr~quent'reten~ion~lectio?s ,a' judge 'of the Missouri CO,urt ' 
may, not 

l 
servE! as an adequatechec~ Oli ;, WestetnDistrict. Both are "'_"~¥'.", 

judges' ~ho'se ,perfcirmanc~ is deficieht. § 26'; mandatOry retire~~rit 
. / '. " : ''I:'hat ~th~r state, 9fficials 'are not subject to' ,titi~ners were appointe<i to 

.ma~datOb:retirement' is" .ratio.n~lly ex'- ,Gove~por of~lss,outi; :p~~u~nttO, 
" plamed by the facts,that',thelr performance souriNon..:.Partisan Court Plan; 
, Is s4bject to greater publicsc~tiny,. that' Art V, §§ 25(l:!o~25(g).· Each' has, 

',' ,t' "', ,: they ate ~ubject tor:r;tore.standard e~ectio~s,: appOintment;' b~en retained in, 
, that, de~rioration in, their perlorniance, is .,meansof aret:ention election in 

" inore~ahilydiscerniblei and that tpey' ,~(l ';judge ran tino~posea)~ubject only 
, ,m'ore ;ea~i1y removed titan, judge~. },pp. '9r .: no", vot~. ':Sa,e" M9~ ,Co'it~t., 
,2407-~40~. ,> ,!,.'.: ',':! ' §25(c)(1). I', , " 

898 F.2d 598 (CA8' 1990), arfirmed. . Petitioners and two 'other' state 
, 'O,C6NNOR. J., deiiv~r~dth~ ~Pirii~n" filed suitagain~t'JohQ ,D; ,Asih.croft: 

! .' 

o,f 'theieo:urt,in'w~ich REHNQUIS~\ C.J.,:, Govf!rnorof Missouri, in ~nited' 
'. '~ 

" 
, 'and SCALIA", KENNEDY, and' SOUTER" 'trict Court ,for 'thl;! ~astern ,District 
JJ."joinecl, and hi i?arls'I~nd'IILof which "-S-ouri,'challengingt)1f!validitY,of 
WiIJT* .ii arid ' STEVEN,S; ,JJ:,' ~joined>, d~tory' r,etirement pro,vi!!ion:, \Th~ , 

, , 'WHITE; , J.j filed ,an opiniori' concurring in alleged -that the provision yiolated' 
, '\ 'P.~r1, ~ssfnting inpart, and co~curHng: ID; ADEA~nd'~,e E~ual, ' , ' ,'" 

,: the j~~gment, 'in, which STEV~NS,J.,' 'the Fourteenth, Amendment ,to tlie 
,.joined. ,1 BLACKMUN, J. 'flied adis~~nting 'states ,Constitution: The Governor 

.' I opinion'l i6 ~hich MARSHALL, J;, joined. '. motion to dismiss. , " "., ,,:": 
\. . ' "; Y \ \' : , ' ,j:"" 'The'District Court 'gra'~~/tlte 
,,' ' , '; 1'" f ' ,'i I I 'holding that MIssouri's appointed, 

, ,~iPt.f Sp?eniake, 'St L9tiis,: Mo., for peti- ',ar!'l' ,not protected by' the ADEA, 
" tionersj;' Bruce 'DaYton LiVingstOn, St:. ,they'are "appointees .;.' ,'on a' 1il"ll"lTiRIr. 

\ " Louis; 'Mol; qn brieL" ' , ';,ing iev'el'/" and.',therefore are ,exc*~'.~._l\ 
" " 	 ,,1';1',,',' " . ! ' from the Act's definition 'of "eI1nplc)ye1e..ilIJ*;

: James R Deutsch, Jefferson €ltY" Mo., "A ":to' P t" 'f ", C rt;'22' 'Th' , 
'. '..,,~' I td " ,pp. e. or e . e , for respon ent.' 	 ' ,,' ".'.'", '~,:I ' ,(, , ' o',' , ,also 'that the mandatory ~t1!.emen,t ~~''''',',;J/Ji!!\', 

:Jtisti~e,G~CO~NORdelivered the opinion,' ,sion do~sno~ Violate the Equal P,l'ob>l'tin 

of, the\Codrt: ',,';' 'i' ' :. Clausebeeause:there'isarational. 
, \ 	

, ' 'I 'I,' ", ," " , ' ,
Ai'ticl~,'~,§ 26 oftheMiss~uri,Coristitu- "the,~sti~c.ti(:)D between judges, an,d, 


, tion pro:vid.es that ;~'[a]ll judges other than', ,s:ate ,offlclalsro, ~hom no , 

milnicipa:ljudges shall retire at the age of: tirement ag~ apph~s. '1d.,: ~t.23. 


" , :se~entYiye~~,"'Weconsid~~ \vhetli~r this "Tbe, United States Courtof'ruJ,'u""", 

.', ; 'mamlatdry:1 retirem~nt" p~visici,n' vi~lates ":' the Eighth: Cir~uit,' affimled ,the: di,ism:iS,!3l~! 

the,federalJ Age Discrjmiillition in ErpploY·898 ~.2~ .?98,(~9i}O).1 Th~t 'cour,t 
. ".;.~ . 

merit Act of 19,67, (ADEA), 81 Stat., 602; as that appomted Judges ,are~' apJllointee(
" I, I' , . \ '\ " .. •. ',' ; , . 
,amended,~9 R~.C.,;§§ ~621-634, arid \fheth"' "~hepolicymaking, level,''' and, are thArefc)l'I 

,Il 

"j'" 

'i- 

. , . ,. :'erit Comports 'wi~h'the federal constitution- , not 'c<?vered underth,eADEA. 'Id., 
,'al"presc~iption of equal protection, ¥; ;~lie: The' :Court' of Appeals heid as 

" 	 ,t \ ' 'laws. ": "I' , ' .... t,,"~ , (' Missouri had la' ratio,nal basis for
i.' , 

t" • . I "~ , • i ':'. : ' ~ . 
.'; " 
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, . ' ' Cite lUI III S.CI. 2395 (1991) 1 \,,'. ' ,-', ,:." 
• I, " ' ,I 

lishirig judgesiwho had 'reac~ed the age the U~io~and'the'mainti:inanceof the' 
, ' . J ' , : I'" ' "", ' 

'70 from those who had not),' Id., at 606. ' National ,government The Constitution, , 
We granted dertiorari~n'both the ADEA ,t,iiiali i~ijhjvisi6ns;100ks toan'indestruc~ " 
ldequalprote~tion questions; 498-, u.S.' ,tlble'tJni6n;' composed "of' indestructibhL", 
.-.:, ;111 s.bt: 507, 1i2 L.Ed.2d S19(1990);S.ta~s.:~ '\Tex~v:White, 7.Wall. 

i 

,,700, " 
~'dn-ow' affirm . ., ,\ ' !,',' ,721); J~~.Ed. 227 (1869), ,quotin~ Eane '\,''I, ' 

.:-," , . County 'I.!.Oregon,;\ ,7 W~ll. '71, 76, 19 ,," , 

'i, .: II i:' 'I' ,: ,~.Ed·'w~l (1~~9). '> " \', ":, "', ~:' ' .
'The ADEA,makes ,it,unla~fui'f~rim" , ,The' Constitution created' 'al.Federal 
emp~Qyer" '''todisc~arg~any"in,dh'idual:~ : Go;ernm~nt\ of,limited' powe,rs~' '"!'he Pow-' : 
rho 1 at least 40 yea~ old,: because of,>ers not delega~d to the Uriited States' by .

18 
u,ch "individual's . age/' ' ,29 ' U.S.C., "the Constit~tion: nor prohibited by it to the 
§ 623(a); 631(a)~ , The ,terl'Il:"employer" is,' States, a~e' ~eserved to the States respec
efined, to iriClude "a State, or political sub- " ,tiveiy,; o~ fu' the" p~ople." YU.S; c(jnst:: ' 
ivision oia Statet,:~9 U.~.C.§630(b)(2j;;

I 
Arndt. '10: The States,thu~retain sub~tan~ , 

'etitioners work for ,theState'of Missolfri. , tial sovefeigh authbrlty u~der ~ur, con~titu-
:hey contend that the Missouri mandat<,)l'Y ,tional sy~tefu. As janles, Madison p~t it: 
'etirementre'9uireme~t1or j~~gesv.iolates ' ' ':!~"The"A~e~ qelegatedbythe:pty:" 
h~ADEA. ;" ' ,',' , 'posed QQn~titutioti to the federalgovern

\ 'A. -' ment'are ;fewanddefhied. Those ~hich" 
, AS' every' schoolchild learns, ourConstl'tu-" are to remain in the State governments " , 'are nume~ous and indefinite ..,;, ,\ :The , 
:ion establislies' a sy~tem of dual ~ovet:eign~ " ' ,'powe~:, r~served, to ,the, several states 
;y behyeen the ,states, and'~he Fli!derid ,willex~n~toall the objects which, i~ the , 
:;overnment., This Court, 'also 'hasiecog~,;, ordinary d1ou,rse of, af,fairs, c,'once,rh'l the ::, 

lives, jibenies, and proPerties of the1pe<r' 1ized thi~ fundam'enta:l' principle.' In " 'Taff ':\', ' , ", 
~in: v. 'Levitt, 493 U:S. 455, 458,,110 S.Ct. pIe, and tlie in,terital order, :improvement; " 
192: ,795, 107 t.Ed.2~ 8~7 :.(1990), '''[w]t!', ',and,prokpJrity of the State," 'The Feller- , , 
Jeg[a]ri withi, ~e",aXiom that;- under' our· I I P,p. 2,9~"':'29,3, <,C:Ro,ssiter,' ed.. ' ,, ,alist No" 4,5, ' 
~ederalsystem" the ) States I possess sover-,' '~igntyconcui-rerifWith that of ,the Federal 196:) (~. ¥a~ison):',,'.' ':', ,'.', ,', I' ': ' ,
jo~ernment,' subject only to limii:ations'i~~ ,'I1his, feaeralist structure ,'of joint 'sover-' 
)oseg'by th,eSup~emacy Clallse.;',Over a ' ei~s pre:s~tves ,tOthe"PeQpie,nurriei-pus' 
\undred years ago, the 'Court described the ,advantagJs. ~ ,I~' assures a" decentralized 
:on~titu~ional:' sch~me' ~f dual. soyeieigps::gOvez:nm~~t 'ithatJwill bemclre se~sitiv~~:o ' 

"'[T]he 'people of each State compose' a ,the diverse needs of a heterogenousfsOC1e
State; h~virig its own government,. and,; 0/;' it hlc~e~,~es, opport~nity, f~rCiti~e.riin-' ' 
endowed with 'all the functions essential " vQlvem~ntlr.l dem,ocratIc:pl"oc~sses;l~ al~ , " 
to"sepa~te' and independent " exist- : lows tor rpo~e)tiriov*tiO~ and experim~nta~:, " 

, ence,' .. '. '[W]ithoiltth~ states i~"'iiriion' tiOl1' in g0:Vernm~mt; and it makes, g~~ljlrri- ,', ' 

'thereco~.dd'be no stich p~liti~al bodya:~ "',ment' ~ofe~ !re~p?nsive' by ~ut~~:the'~ 


, the United States." ~ot':only, t}:l'erefore, ' States m 1o~pebtiQn f~r a mobrle ~ltl~epry., '" 

, can' there.be no: "loss 'pt' separate and See: gen~rany, McConpell, ,Federal¥Jm: , 


independent , au~riomy'~ tQ,the ,states;' ". Ev~l~atirigt~e Founders' Design, 5:l. U;phi., ~. 
, through: their union' under ~he Cons,titti~' p;~v. 'l4~4,:1491-1~U (1~81);, ,Memtt"IT~e '., 
_tio,n, ,but if may ,be p,ot unr~a:sonably saiq '. 9uaran:-e~, '~lause ,~nd ,State, Autono;my: " ' 
,thai the preserVation of the' States: and "Fegerah~11l fpr a ,Third Centu~, 88 G91~m.· 
"the maintenance' of the~,'govern~en~ , :'L:Rev. ~;3"'10 (19,l~8):·' ':, ',.': , 
, ,,' ' , " ' , ' !, ' , " ' 'j ,j"",' ," 1I" ,

)~re as "much within the design'and care' ,'Perhaps' ilie pnncipal benefit Of the'fed-' 
, ?f the Constitutioll as the 'preservatiohOf eralist" Sy~~~r is 'a clu;c~~~\, ~b~~e~ of 'j , " ' 

" " """" " ' " I' ", .. ' ,
( 1 '/,\,. I, '. ) 

, \ '<J ,'" .. ~ '1.j" 

" \.1 ,'I' ,; 'i 
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I i""l:,' .. "",:\" ",", 	 ,', 
'government' Power. ,'~The 'constitutiomilly "each subdivided among,-dil:itinct ' 
ma~dated ~a~a:nce, ~f Powe~'ibetWeen ~e , rli,te departments: Hence'e; dounl ..",,"",.::....." 

,States and the Federal Government was;, ,', itiarises 'tQ the' rightS "of the" 
" q 

:, r 'adoptedbY the Framers to en~ure the pro. ': ",The different governments 'will" 
tectlon:" of .'o~rfu:~cIamentalliberties.'" !" each other, at the ,same time that 

\,~talcade~ State Hospital,'v. 'ScanlOn, 473,' 'will be controlled by'itself," The 
,u:s1234; 242; -105 S.Ct:: 3142; 3147; ~87 : ' alist No. 51, 'p.823 ,(i. Mad~on)!, , 
: pEd.2d 111 (1985), quoting Garcia,:v. San ,':' One fairiy' ~ndispute whether ou~; 

.r '.' 

, .' " 

, .. ' 
,"'A~t'?,ni9, ,M~tropolit~n~ Tr,anskAuthority, ,"alistsy~temhas be~n quite as' su~~ce'!IS~(lUn 

4q9 p.s~ ~28, 572,,l05S.Ct., 1I~05: 102~,83 checking: government abuse as ',pl$llmlllDn 

'" -/ " L.'Ed.2d 1016(1~~5)(Pow~l1, J.,:dIssenting). promised, but , there is no doubt 
", ' ,.rtist~as thel separati~na:nd independence of design::' If, ,this :"d~ubie ' ' , 

I, 'th~ hoordinate Brariches 'of 'the, Federal " effective; t1lere' must be a proper 
G6v~bment'serves to preve~t the accu~ti~' betW~en the "St8.tesaIid the : 
'laBod, of" excessive, power,' ih 'any, one Governrh~nt~",These, twin powers' ,',. .t' . 

"', ' 	Branhh,a: healthy ,balimce, ofl power be:' , as mutual restraints only if both 
tieefi'lhe States'and'the,Fed~ral Govern-, . ble.' 'Ih'the ,'tension between "'-'e'_'-'" ...., 

",,' j' .,~m~nti'win re?u~e"therisk:,of 't!ranny' a~d:state' pow~r' ,]!~s :t~e 'promise . ?f, 
abuse from elth,er front. Alexander HamII-. " ,The Federal Government holds ' 

,to~ e~plain~d\:O.~ the. pe9ple,gf\New )"ork, . 'advantagein'this deHcate baiance: . 
" v'; 

'~~h~ps _optimIstically~ that ,the il}ew ,fe~er- .' pr~tn~cy. qause., U.S. Const.,'~: 
~h~t ilsystem'Yo~ld., ~uppress,! completely . long as it Js act~ng within the, 
.t~eSfttempts 'of the ,gove~mel,l( to,~stalr,ed it und¢r'the Constitution, ~nn'......""· 

j f : ,',.' 

hs,~, a l tyranny": ' .",'.', "j' impose its will on the States .. " CoIlilreU 
"[I]~ a: co~~e_der:acy t~e people,' without, may legislate'in areas traditionally' 

j , , 'exaggeration, may be said to be entirely~ 'edby the states. IThis;is an"PY1['I'lU'l,oliiliA,;.v 
, , ' ) " ~~::Ii:nasters' of~ their own'}ate. ',P~we: .pqwer.:in, a, federalist system: ,It, 

, ! , ,.. b~mgalmQst ~Iways, the rJ,vaJ ofpo:wer, "that~e must assulJleCongress' 
"tI:l~ general govemmenfwil1a(all time~ ,exer~iselighiIY.;' 
,.S~rilp ready, to check usurpati~n~ of the' .'~ ':'rhep~~~e~t case concerns a 

. < . ,".stra~ ~~~e~m~?~"all-d ~hese. ;wd~ hav~ .' ,tuiionalproVlsioli through which 
·th~ ,arnedISpOI?ItlOntow,~s, t~egen,~ra~ of MissouH eS,tablish, a, 'qu)illlifi(~tj,op.""J.9.t 
g?v~rl?:ment:', Th,~, p~pJe: ,by~ ~~owm~ 'those who sit as' their judges: ' 

, I.' 

. ~. , 
 ': " ,t~~~s~lve~_ lI~to, eIther. scale,' ~I~, I~falh·:,sion goes b~yorid:aniarea tl'~dJltlOJ[l~,lIY; 

! . ,'-. blr Ta~e}t p~p?nde~ate~: ,~f tf~Ir nghts,' ,u!ated bYth~ 'Staoo.Sj)~ is ('(,Ie',Cisi4JD 
" , , ar;e lf1v~d~d byeI~her, ,~ey ca~lmake use, most f:Ul}damental sort' for a smrerE!igJiIJl.!lt.t:I:"~ 

, ',,:()i: t?~, other, a.s, the: I,ns~ment ()f::.re-, W.' T~rough,the~tnictureof ., 
'd!les~~ '/ .The~ed~~l,st No. 28( pp:180-: ment, and the cliaracter. ofthose """"'-'~
~}8il tA.}fa~i,lton)~' " , ' : ' ': ": .," ,?Ise gov,erilIP~I~t ~ut~ority",a Sta~ 

. ,,' , James , , made much', the'sa~epomt:; Itself aSa sovereIgn. ; ','It IS o,lbvii~uslY:J~§:,;~ 
lI~public,'all the power sur· ',s,e~tiid, to' t}ie,lindepel)dence :of 

N>l,npl"Pli bY-..j;he people, i~ submitted to ' and' to their peace and ' , 
, , of a singl~'govern- ,th~~, P9wer~ prescribe' the uali~<;;~~~~ 

'" •and. the usurpations are guarded' Of their owp pffic(!rS'.,:. ::;,1IlV,~LJUI, 

",1 bY,a diVisi,o~ ~f ,$e goyemIIl~nt," 'sive,:and 'fr~e frolJl external i.l1lb,e,r'f',4!!rell~;, 
rlt""',n, ,." arid sep~te' departments." :,·except,,so far as' plainlyproVl~ed;, 
cOnipou~drepub1ico(America', the' COns~tution. of theUilited States."':, 

,,' 
, , sl,irrendered by the'p~p!e is first.. v. Beck,ha~ 178 U.S. 548, " 

" be~~eri , tWo"distinct; "go~ern,~ ", 890, 898, 44,.,L:,Ed. 1187 (1900). 
Lii\od'then fheportion allotted to ' Boyav.Th'ayer,143 U.S. 135",,~~1, 

'. " 	 1: , ~. I , ' , ' - j ) • ~l':' . I . • • " : " !' . " ,
(' 	 , ,, I, , 
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..•. • ClteB8II1S.Ct.239~(1991) . " ... , .', , 
'. ...... "t, " " • " . . 1 ' , 

"~315j'38i-:382" .~~ L.Ed. 103 (~892) ("1!lac? ' I~,~ recent li~e of.. authorIty: ,we ha,ve, .,' 

, State has .the pow:er'to prescrIbethequah~. ' ack'flo~ledged.. the umque natllr~ ,ofst;ate, ' 

, , . tions~f. its: officers ,and the'man!ler in .~ecisi~n~that ,"go to the heart, of re~re:. " 

ftc~ 'h' they' shall be . chosen"). , : .. ',.... sentative' governm'ent~', Sugqrman "v. ,

."",hIC . .." '. '. '.. . , I "', I 413 US 634 647 93 S Ct 2842 . .... '.".., .. " \'. ' ." ; Do'lltga,ll, !J.' '.' . ".. ,.,.,..' ;. 

CongressIon!l1 mterfe,renc~ Wlth thlS~ecI- '2850 37 L.Ed.2d 853 '(1973). Sugarman' " 
sion, of 'the : people . of Missouri, '. defining f ~asi ilib first in a series of cases to consider, ~ 

'theirconstitutioilal officers, 'would upset . the 'Ire~trictions' imposed byiheEqual Pro-' " 
"the usual,.constitutionalba~ance of fe~~r~l' ~ction[ Clause of.' ~,eFotirtee,n~?,Amend- . 
" and sta~, pow~rs. For thIS r~ason,. It IS' ment-the. abIlity of. s~tef.U1d· local, . 

.Incumbent ,ilpon the "federal cour;ts, to be.' . L' to:prohibit 9,1~ens fr~m public". 
certain of Congress' ·intent before finding . lIn: that case,:' the·.Court 
that feqeral.law ove~des",this balance. undertbe' Equal.J?iotection 
AUl$cadero" sUpra, 473 U:S:~ at ,243, 105 New:"ork City l~w tha~ provided 

. "S,Ct., at 3147. We Elxplained recently: ,agah1st'the employmen~ ohliens . 
. "[I]fCongress itltends' toalte'r'the ~~s~al ,va~et~ o~ .city jobs . .~b~~·';, '." 

, coristitutional balance between the St;ates . . did not· hold, ~ however, that 
and the'. FEideraLGo;ve:r;nment;'; it ]llust. coulq ~ever justify exclu¥on from .,~ , 
make i~ intention to do so 'unmistakably, . public ... " ,Werecognized explic- ' 
clear' ill t~e.,:laiigUage?f..,the statute: ,::\tly .the States': constitutiona~ po~e~to es~ .. 
AtaScadero. State.'Hospltal v. Scanlon!tabliJhthe qualificatiollsfor th!ll!e~.ho' . 
473 U.S.. 234, 242 [lP5,S.C~ '314~, 3147, would." '! ., . 

, ,,87 L.Ed.2d 171] (1985); see al,so :Penn-' . , 'the' Fr~rilers()f theC~J~tit~tib~'; 
, hurst,StateSChooland -Hospit'al v." .' the, States to k,eep' f9r~~~-,' 

" liatde-rlnan, "465 U.S~ 89,\99[104 S.Ct. I as provided in th,e Tenth: Amend~ 
900, 907; /79L.Ed.2d~1]r (1984); .' Atas-. . the power to regulatee~ection~/ ;,' 

"cadero was. ·an . Eleventh Amendment' ,: "'v: ',Mitchell, ,400 U!s. 1~2~, 124- ' 
.' case, but asi~ilai ,~pproachisapp1ied in . S.C£. 260, 264-265, 27! L.Ed:2d ' 
'other contexts: Congress should ,make' . '(footnote :omitted)'{opihionof 
its intention' 'cle~ and manifest' if it J.); see id.,·at:~Ol [91.~.Ct., at' 

. . intends to' pr~mpi the, .histonc powers· . . . of Harbin, J .),an4id., at 
, " of the States, Rice v. Santa'Fe Elevator' I . [91' s.Ct:,"at 34~49] (op,inion'of ! 

'.'.Corp., 3M ,u.s.2i8: 230 [67 S.Ct~ 1146;J.), "[e]ach State lJ~s ~~ power', , 
. 1152, 91L.~d:'1447l<194'n:.:; .'Ip tra~i~tO . th'eq~alifications.oflitS offi- ' 

tionally sensitiVe, areas, .such:as legisla- . - .. cers'manner ,in which they shalL ', .. 
,tion affectiiiglhe federal balance, the ' be' "'.Boy4 V. }~hayer, 1:43' U.S.: 

requiremef!,t of' clear statement assures 2 S:Ct.'375; '381-:382, 36 L.Ed.. 
. '•. '. that the legislatureha~ in fact faced, an,d :'. ' :See Luther:' v •. Borden.,' J, 

. intended ~ ;bring, it:lto issue,t;he: critical "41[12L.Ed. 581](1849); . Pope v~ " .. 
. mattersinvolvedih thejudicial decision.' . .193 U.S. 621, '6,3~3 [24'S~Ct. .' \ 
'United Sidtesv ..JjJass, ' 40~. U;S. 33(>;, 349 , : ,: 573;';48 L.Ed . .817] (1904)... Such, 
[92S.Ct: 515,523, . 30 "L.Ed:2d ,488]' :,' ' . in.,the State by vil-tue 'of, 

. ' . (1971):' Will 11. ¥ichigait Dii# of$tate, . -already no~d a~ve, "to . 
'. PoiiCe, .491U.S. ,58"65,, 109 S.CL.2304, . 'the basic conception· of '~ politF 

2308,_105 L.Ed~2d, 45(1989).' .• " ': :' :Dunn W. BJu,itzsteirt, 
Tnis' plain ~~te~elltrUle is ~othi~g more .' .. ' [330,344,:92S.Gt. 99~, 1004, ~1 '. 
'than an acknowledgement that the States ::' ' 21((i97~n. 'And this po~er'and ' 

;, rel:ilin substantia'I sover~ign pqwers undel< '.of -the ,state applies, not' . 
'Qur"constitutional scherrie;po..\fers: 'With , . qualifications of vote~', buf 

. 'which:~rtgr~s~:does n'ot:readllY iiltei::fere'l . t, . ,~oldirig sta~~~~ctire'anp' / . 
i, 

",' /'~\ , 

.' ..\ 

. '... 
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. i,mporlan~ nonelective, executive; legiSla~' no~el~ctiv~ positiqn~w.hose" " 
J' .' " tiv'J,· 'anq:judicial ' positions; for . offi~ers" to ·.the ' heart' of representative' 

'. ~hb 'particlpate' directly iQ the f6rmula-. ine~t.' " Bernal, 467: U.S., r

"tiorl,'execution, orte~ie~ 'Of ~road publicS.Ct., at 2316 (citation~ ·omItti!d). 
,~policy'perform functioiis,>that~goto ,the' ~ ',,',:,:', ,::, . '","',: 

: ' , "bea~of~presentativeg~vernjnent.": '} [1-3]' These bases,. sta~d ih 
I .: 


,,~, , 
 . .' Ibid. '; :.,' \, ' '.' ,)',', "i/, .' " , , .", of the authority of. the ,people of the , I; " , ,,:, . ,.: :,te.1 expl~i~ed that!",'whil~ the:~qu~l rro-, , to d~terp1ine ~th~' " , , ", 
'/ ,,' '.:, j',' 

,'., tecp()~ Clause provldes' a; ch~konsuch, " mos~ Imp.0rtant ~ove~men~ vU''i'~U::;.~ 
.' state ' authority, "Qur scrutiny will'not be,so an, authontythat hesat 
, .demarldiilg"where\ we deal' withmat,ters, representative·government.'." ~'Inu.',W.lH 

'restinkfirmly, ~thin. a' StI,!.te's Ic?nstitupon-,:', a: power 'res~rved"~ tht{ States" 
,.al ,pre'rogatives.". Id., at, 648, 93' S.Ct.,. at " Tenth Amendmerit and gu:aran1:E!ed 
" 2850.·J:Th~·rule: '.'is no more~an,:';.' ii';: that;,provision" of the' 
.' recpiP?ition, of , a Staj:e's' co~stitutional re; , which the United States 

" ; ',sponsibility for the'e'sta~lisl:linen~ and; oper-' 'every State in this Union a ,l,(e,p'u~)!i~ili 
.: 'ati~n'~f its oWn governmerit,.as'well as th~·ForniofGov'~rnm~nt." U.S. 'VVllIll,,,~';Jut. 

'" , , ' .qu~lifica.t~ons of anapproprlaf.elY designat~ IV, §4; 'See'Sugarman, Supra; ,~,",~~/I.~""'J 
, ;.' 'ed !clJ.ss ,'of ,:public "office'bOld~rS. U$. at':648, 9~ S'.Ct.,: at' 2850.:285.1' ' 

" , , ,p0l1st·1 A:rt· IV;§,4; 'H.-S.. Cons~: Arndt., X; .'Guarantee.Ciause apdthe 
, " Lu~herv.: Borden; sup1Yl,' see ~nre Dun-' ment);See also Merritt; 88 "",-'''!....~..,,!-h!i1 

can? 1~,9 U:S..449, 461[11 S:~t;'573, 577, 35 'at'So.:.55.,',,',,,'~ '; 
( .,·f·· 

','r \ ',. , L.E~:.219](1891)Y Ibid. .. ' , , I . " .. :;,,' ',,',: ::':.: '.', : "" 
, -;:. , " ,,~ ':'" I~ s~veralsubsequen~ C3:ses we have ·air'The a\lt~o~tyQf ~he peollle 

'. ',: " ".plie?" ~e '~llolitic~l ftin(!tion" :e~~eptio~ to; ,to detel'I111~El. ~~ '" , 
, ! 

. ' law~' tpro.u~h Wh.l~~ ~tatesexclp~~ ahens'" g~ve~~en;t off!~,I;a]s ~,s, of.. , 
'" 'frolll 'posItIons' "mtimately ',related to the out hmlt. <?the~" ',,' , 

" ' prQ«esf : of demOcratic seif~gov,ernrne~t." ~ '. m~st ~o~~ly t~~ .F0urtee,n~ ~~~,~11~~~~!!~,:: 
, "Se,e lBflrnal v. Fainter, 467 u.S; 216, '220, , pro~c~be~~,~,m . ' ,',' 

" 104 :S.€t. 2312, 231'6 81 L.Ed.2d 175 (1984)., • of ~Itlzensh,lp requirements, 
" ,,' :See :al~o N1iquis~ '1i,Mauclet, 432 :U.s.r, :11> ,~l:fu~~tion ~ e~~e.Pition }sless, 

. ~ '. 97S.Ct., 2120, 2126, 53' L.Ed.2d;63 (1977); It. 18, ,'not absent. ,> ,Here, we, 
Foley. p:: (fonnel(e, 435, h.S.,291~ '29~296, ' 'I~hat qon~ss did,iI)', '" , 

, ':-,' 98. S.Ct: 1067, 1,070-1071, 55 L.Ed.2d 287:, ~,~lle~t8.tes;pursuant~ its:-""--_':"" 
.... . .: (197~); [:Amb,!ch v: Harwick" 441 U.S. 68,' ,th~:iCornmerce Cl,~use~ S~e . 

'r, 73:;7,4, ~9 S.Ct . .1589, 1592';;'1593, 60 L.Ed.2d ' mmg,' 46q' p.S. 226,lQ3. 
, l , , .. . ,,49 (1979); Cdbelr. p.. Chavez-So#do, 454:.' L~.~d:2d 18 :<1983), (the. e.,i~ni~io)t~~t1~: 

. ' •.. U:S.: 482,,439-441, .,102S:Ct." 735; 73~741; "-AD,EA to emp~oym'eilt . 
, .': 'i!)J~d.2d. 677:i1982~,::{i,~e:have : :.'. ~'gov~~me~~; ~¥:a:'valid'exerciele 

, , lowered our standard of reVlew 'wh~n eval- gress, "; powers ,under. 
,,;' 	~ati~g Itheya~i?ity~! exc~usion(~at~~- ",:GIause).. "As: ,ag~iri!!t: .""'VI""'.""" 

,trust oll1y tocltizens Import&nt:elective and .' H[t]o ,regulate., c~m:merce 
I 

1 
, " ! ~ 'j" f .',' ~ ,~.';"- '-', ,':1.' .' '",~' ',",;, ,/' , I <, ",~ ", ~ '.,",,0•• 

,',I •.• JUStice WHITE believes' that '. ih~"political . JustiCe WHITE emph~izes:that theJ. 

, 'fUnctiOn': caSes are ,inapposite beCau,se,they in- ',' Anien~ment was designed' as ;an· 
.; ,volve'lhnitationson "judiciQlIY:C"eat~scrutiny': state sovereignty. see post, ,at 241, 
'. ratherl',than, "Congress' legislative :authority,"i bei~gthe c~. out: di~inished ."n·d,iinv'nt 
, .... which is at issue here: Post, at 2410; , He appar:, laws in the ,"political function" . 

.( 
i, ,endy sltggests that Ci:mgress has great'ei- authori-, "tinder, the. :Fourt~nth '. ' . 

';", 'ty to ipterferewith' state'sovereigrit~ Ylhen act- ~. ; \ _stro~gly for speCiaL care 
,/·,Ingr. to its Commerce. Cla4se ~wers 'Ieged congressional intrusions into 

'" . than does when applying' the. Four- ,'eigilty under the CommerCe Cla'us~;, . 
teenth ' EJseWherein his opiriion. . . . ' '.: .... .,' 

-., ". ,:i ,~.. '\ '~', . '-,:', 1 
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. '. i . , < GREGORY· v. 'ASIUjRO'FT ': ..... \' ·2403 .. 
" . ....,' . '. '" ,Cite ~ 111 S.c·t. 239~(l99l) .' 	 , ; 

, : s~ver~I Smtes/.'·u:S~~nst.• Art. I,'§.8,~t:' . ::p~~~rs : 'of '~e, offi~e."· ,- ,29' ·u.s:c;' .'. 

3; the aut?ority of tile.peopleof the.~tates -:.,§'j630(f). ' ..•.. ;. )'\ ".,; 

to ;determine' the qualifications' of their ':. ,: G: I :A' h : ft' . te '.;.1 .' th' t t'h' : '. 
· fn ' I b'. .' 'I . -, overnor, s cro . con nus: a e 

, . government 0 ICla s may e mVlo ate. . § 63.0(A I " , f" .rt,a..•.. b'I.' ffi·'· '1' 
, .' " I...· , . "1 exc us~on 0 'ce l!l pu l~ 0 ICla s" 

, ,We are ~o~s_tramed, m .our ablhty. to con~ aIsol'e~clqdes jildge~; like'petiti0\'lers, who:' ; " 
. sider, thEl.llmlts that th~; smte-~ederal bal-. ar~ ~p~ointeq to ,office QY the Gov~rnor'and \ ,'" 
'ance pjaces onCongress powers under,the are then subject to retention election; .. The'.·· 

.•Commerce, Clause' ... SeeG!lrcia v,San ,An- .. d(j'vernb~ poinU; to '"two' passages in.' 
.! tor~io Metro.polit,an. Transit Auth'ori,ty,~ .: §630(ri. First, he 'argUe~, the~e· du~ges 

469. U.~.. 528, ~~5,' S.Ct". 1O~5, .8~ :~.E?2d·, ,are'~~l~ct~d', ~Y'an' el~cted '/OfficUi~ ~nd;, be- . 
, )016(~.985) (dechm?g\to~~vlew. hmlmtlOt:l~ c8:?S~ tpey. make. pC)l1cy, ,are" "ap~01ntee[~]' . 
,plac~d~n qongress C~m~erce Clause ,~ow-, on the' pohcymakmg . level." , "( '" 
ers' by ourfederli\l system). But there IS no " 1.:1 ' •. " ...,':.: . ' " 
need, to do so 'if. we hold, that the ADEA ' .Petltlo.ners c9u~ter. that"J)ldges merely 

edoes. not 'applytosmte'judges.., Appli~ati~ni~Solye ,Ifactual disputes. and. decil1 I' q~es- :.. 
, of the plain smtement rule thusrriay avoid tionsl of la:W;,thEly. do l!o~ make.pohcy.,·' 
. a pbteritial, constitutlonalpr9blein: 'Indeed, " M!>repvJr,' petitioners' point o.u't that. the 
'inasmuch as this· Court in: Garcia 'has left'policym.~ing-Ie.Y'~!. exceptioiUs,part,. of! .a 
primarily t~ .the poliqcalprocess theprotec_trilogy: ltied closely' to the. elec~~-official ',.' , 
tionof the states against intrusive exercis- . elCceptlQn.. , 'rhus, 'the. A~t_excepts, elect;ed 
es of,Congress: Commerce Clause powets' - officia~·1 and: . (1) "any/ person. cnosen . by. 
we ~ust':be' ab~ol~~fycert.airi thatCon~ '~uch.9fflcer to be Qn;such ~fficer~s;,personal' 

.. gres~. : intended ,slich·· an: exercise.' "[T]o /~,mff'i; (;/,"an appb~tee.onth~ po~ic~ak~
gi~e the'smte-displacing weight of federal, 'mg .level; .a:tld (3) an Imn:,~ate•. .a~V1Sor 
law to' rile~e corigressiqnal, ambigUitlF:with r~s~e~tto the ~constitUti.or.ull' :or; legal', . 
would 'eva~e the, very' proc~4ure "for)a~- . ~o~e~ qf the offiCe~": 'Ap~lying, ~~ ma:c-, 
making on which' GarCia relied to :priltect' Ilt:l· ofstaFutory construcbon,nosC'ltur ,a 

. states' interests.;: ,L: Tribe;' American Con': soci~th,a~ a' word is known by th~ compa- " . 
'stitutional Law§ ,6-~5,;p"'480 (2ded.' 1988).': ily it ~ee~s-petitio~erslP'gue tHat since (1)' . 

• I.,. . ,'.";'" ' . '.';'., I and(3) ,r~feronly W, those in..,close working 
. :." ," B", :' ," 'relationships with elected offici,als/: so tOo 


, '., II) 1974; .Co~gres~ '~xte~de4 the'subsmn- mUf;t(,2).\ Eve~ if'it,c~~ be.s~id that judges
I 

. tive ,provisions of-the ADEA to'jnclude the may ~aJ{e pohcy, petitionersconte~d, they 
, . -\States as ·.empl~yers.';: pub.L. .93;-:-259; I.d;f'n~;d~ so at the, behest of an l',ele~te~· 

;.' ',§:28(a), '88 ,~ta~.?4;291LS.G,. § 630(b)(2)".;· 0 ICla(\,. '. '. ,'f 
, . , ,At the s~lt:le ti):rle,Co~gress amended the, Governor' , Ashcroft relies . on, the .. plain

,defini,tiono~ '''erppl«;lye~'' ~ . exclude' .all .' .' }.of th,e statute: it exem~ts' per
ele:~d and most high-ranking goverIl~Ei~t .sons ""atthe policym~kinm levei.", 
offiCials. ,Under;the';~ct~ asa~~nded: :: : The argUeS,that'sm~juqges;,in 

. "The term. 'employee' . means an. iridi~ , . and applying the. 'common law, 
~idualemployedby anYempl6yer.except . make Missouri is 'a <commhil law' \ 1 • 

. that·the term ~empl()yee' shali not incl~de ., 'state. .' Mo:Rev.Stat; ,"§ LOU) 1 (1986). " 1 

.'any' person elected to P'!lblic',office in any'. . . eomm!>n bl)V of England"" 
State or political-subdivision of any state With federal andsmtelaw).·: ·The / 

, by ·the· qualified voters thereof, or any >commoh I . uriiik~'aConsiit~tion or s6..t-·' . 
,person chosen by' such. officer~ tii,'be oil,' ute, ' no 'definitive text;.it iel to be." 
,~uch officer's' pe~onals~f,:or an a~ the iriterstices ,of p.rior opiri) , 
poh"itee on(the poJicymaking level or all <.\v~n-considered 'judgment of ;' . 

. : imme?!a~, advise~" ":i~fi. ~espect . to.· the' . for 'the :community,;As 'Jus- . 
exercI~E,!of the: .~onstItutional or. legal put it: . . '.. I \' " 

,,'t f, 	 • , ",,;' I" ) , 'f' 

, ,'I , ,;( 

, ;' ~ J . i'· . 
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. ' , ',th~ Jaw, d~w~ alltp~vjuices of I~fe'" 
. .' ,'mean,! o~ course;~ considerations. of what 
.' ", ,is !exbedient;for. the' community ct:)li~ 

, (, 

, . ' c~rned. 'Every,'important: ~rinciple'.whiCh 

, ,most .generally" b:l, be 
, , 
:r~sWttof insti~ct~veprefeiYnces ~nd inru:-.. 

, " tlcuJa1f! ,conVIctIOns, 
. "traceable,toviews:of public' poljcy 'i~the 

>Law, 35-36 (1881); 
,', "Go~e40r Asher6it 
soun ~udges: mak~ ,pOlicy in' ot~er ~ays as" 

" well. ('The',Miss6iin Supreme Cburtand 
' 

'..'itY-' •over jinfe,n,·Qi.,'Corirts..,~MO.~; COri~t 
'. 

,the c?nstitutional duty to ,estabhsh ,"!-Jes'o~ 
,pra~ttce, Jand
' , rt' I.." 
c()~ ,~y,~~,m, a~. 
POhCYiJudament mestabhshmgJocal,rules, " .. '.1 ..,.~~ 
of practi~e.
Th ' 'ta..J. 

, e s": c,?u 
, .' ' over the Istate' bar, With the Missoun Su

\ ,,' ~ I".i. 
, p~~e~V-furt given the,aut o~ty to, 

'. , 

, . 

, "dlsclphnarY, z:ules.. 
, §§ 484.040, 484.200-484.,270: (19g6);, Rules 

Goye~in~, th.eMiisotiriB~and'~,heJll:~i' 
ciary' (1991).

, '" [4:'1"i,J 'r G' 
, 1 ~'Ile, 

. ,,' k" I 
~YI?a mg; responsl 1 ~ 
Plam that the statutory exce.ptlOn requires, 

, ' • ,I . I ' 
"that Judges'act:uallymake'pohcy;'Thesta~- . 
, "',ute refed to appointees ~'onthe policYlllak.'
" , .... I "1.1" ... lOg eve,. no 

policy."";It may be"sufficient tha(the .ap-, .tion!, 'v', 
'poinfee 'ifJ· ilt aposition requiring tHe 'exer- ;'. 

, . 'lie imptii11nce:: . This certainly describes the 
. ". I"

bench,: ' 
be ' 

JJ' 

. .I'" 

l' ,! 

i", \' , .' , i 

" .' 

, , ' 1 . "\, , ;, ; 
,.' 

, .. ', 
! . , ' . '.'.,.. •• \' 

, . r", '. , . " ,(
111 'SUPREME' COURT, REPORTER' < '-, , -:~ 

' t • 

" . , I . 

\!,'~:r~e very, \consideratioll,~\ which judges:oHhe oth'erexceptions 'that 

most,rarely mention, and, always with .an' an'odd ~ay,fordongress tQexcltide 


. ,'apoloh, are' the, ~e~ret root, fr6m. w~ichalplain s~teme~t that judge~ are., \ . 

I ,pIoyees" would !!eem the, ~ost 


'phrasi~g.'Bu~ iIi this:, case' We 
looking for a plain statement that: 
are excluded: We will,not 

( '. is'qev~loped by Jitlgaiiori is ih fa~t and;af' to c~v~r state ju4ges'rinle~s,t::n,'"cn",'",i:I 

,<.< bottortUlie res'ult of more or',jess,defi-,' ni~de' it clear' th~t j~dge~ are 
, "lli~Jy l'und~~w.~4,v,iewsof' p;~bl~C: 'policy; ,";'Th~s.doe~not' mea~".tliat, the' . 

sure, under, our, mention ;]udgel[! exphcltly, though; 
pra~tibe '~nd 'traditions, the' unconscious, not.,Cf, Dellmuth v. Muth, '491 

233, ·1'09~S.Ct:~'2397,;'2403,'105 L. 
b~t' nonetheI~ss .(SCALIA, J ., concurring).: ,Rather,: . 

' be plain to anyonereadi~g; the 
,'.: las~' a~a]ysis."'O,.'Holmes,The ~ommon, . covers judges~ In the context . 

" " ,','!' . ,;. -that"plainlyexcludes most ; ....."nP!-.....f-': 

co~te~ds' that "Mis- '~public· o~iciaJs, '''appbiritee'on 

making ,leyeJ" is sufficiently broad.' 


'cannot conclude that the, statute 

..C~u~of'Appealshavesup~rvisori'author~cov:er~' appointed state 1udges .. ": 


.. ,~~rt. :, it, does, not. 't' • .' , ' : ,", ',: ~:<;' " 

,,v; §1- "!he, Mi~so~:Supreme: C~urt,.hasThe. ADEA 'plainly, covers 'all ' 


ployees ,excepfthose excluded by , 

procedure for ,the' ¥lssourI', ' . t"ons'" Where it;is 
'd' f . " .. \ rts" ' . ' , excep I '" ,,1.111"'"'''1::

m eno~ c.o~~x~~clse ~ aii< employee does riot falhvithin ' 
", 't" .:t'h Act states' pl,,·I'I'" ' . ':" ' " , . ": ' excep Ions,' e, amy,

See :rvIo. Const" Art. I Vi § 5. '.: '. ocal'ly' that the' em.pI,oyee ' rts' h ",'''''. equlv . ' 
.' ~~e.,superyls~ry! po~e~It is' at least ambiguous . 

. d ." " . tee 0'n the 
., h . - 'd ' I\..' JU ge IS an appom 

eve OPI' lev~l." ) : : '\, ',,, , ' 
, See Mo.Rev.Stat. """" "", 'c, \--. , 

,Gove,rtl~rAshctoft points,:" 
'~'pers,on el,~ct.ed to p'~bU~off!~e" 

",' ' " ': ,j:" ,i,He, contend~ thatbecause De,tjti<;ilelt'S' 
',." : "tre' .' 'd':~' ',' I' ,! though' appointed to ' office . 'iriitiall'7~

overnor's sses 'JU ges po 1- '.' , • ,'" I' .' , 'J ,'. ' 
' , 'b'"l"ti' 'b t't ''', f' " f ' .',' subject ,to:~re~nbon, ,e ectIon,'

,e,s" ,u 1.18 ~r ~m,' "elected to ublic ,office" under 
B " p.' ,', 'I d "'th 't"" . 

' " ' • ' " ': ecause we conc u e a, .pel~tij~~~;~~W~.
. ' f 'I'" ' d" "th 'p',)lic:vm;Uili

p'~esu~p Ive yun e~: e" 
t to . 'te' h' "k' exception,- we,·need .not on,a".;;';·appom es H'w 0 ma ,e ".,' ,. , ' ,.' '"" . 


"'" c' . 


..,' , .. 

dseof:'di~cretiQn, concerning issues pf ·puJ:i..; '.•.• 


'. t •
of whether :judges' might, 


,policym:akers: in th~ same ,'valid .'exercise 'of Congress' 

exeCutiveor,legislatlfr,e., " .• the 'Commerce, Cla'use: . , 


l'i(meJ.,mue~ls.·".'a~JIOjn~ ,af'the ipOlicy~:' \rning," 460 U.S. 226, 103 

particularly' in:tJie '?ontext ~,;I;:Ed;2d' i8 ,<1983), ': In 


.. " i"" , .. '; .', 

, . ,.J 
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:', ,'/' ';,:"G,REGORY v. " i , , ," k405 .' 
,', ";,, Cite'.. IlI8.Ct.2395 " , ' , ,'l" 

'\ s~~ed,thequ~~tions ~het,herC~n,g~ess ,29. : 534(1971). 'The Sugarman 
, 'might a~so have p~se4"the ADEAexten- . CO';1rt NeW'\Xork City had irisuffi,~' .' 

;, .' sion';pursy.anftoits·powers under § 5 of :cient,'in ' prev~ntingaliens': fro'm" 
the'fourteenth, ,Amendment, and whether" holding ,. ,category 'ofjniblic,jabs to. 

, the' ex~nsionwouli:ih8;ve been:avalid,exer-justify the prohibition. 413U;S;, at ' , 
cise of :that power. , Id.,a~ 243, and n; 18, ,6~7;;, 93., ' ,',at. 2850~ 'At thesame iti.~e. ' 

'103 -S.Ct., at 1064, and n. IS:, We noted"the,Co~# the rvJe ,th;:lt scrutmy 
, however,,' that the ',principles of federalism" under,tne Equall,Prote~tion ;plau'se:' '~wilil, I 

that cons~rain, Congi-es~" exerCise' Of its :' ~ot be ' • where \ve deaF with" ;'I 

Commerce, Clause powers ,are ,at~miated matters '~ithin'a S~te'scon-
~hen Congress,'acts pursuant, to, its power,s' stituti()n~r , I, Id.; 'at, 64~" 9~ 
to enforce the Civil War Amendments.:Jd.~, S.Ct:, ,a~Later" caSes ,ha~~ reo: 

, at 243, and n. 18,103' S.Ct."at '1064, 'and n. "affir,med: 
, i8,citing City,'o! Rome v.' United States;' 

4'46, U.S. 156, 179,' ioo S.Ct~ 1548, ·1563,64' 
'L.Ed.2d 119,(i98~).', This is because those' 441 'U.S I 

, "Ameridrneh~; ~e~~ spedfi'7Ily: de!!,ig~ed ;,(1979);, I 

as an expan~lon ,of, federal power; and, an 432, 102' S 
, intrusion on statesQvereignty."- 'CUyo!' These ' 

'(' Rome; supra, at 179, Hios.Ct.,:'at 1563., :"teenth " 
, 'One' migpt.'argue" 'iherefore,:tqatif, Con- ~_ prinCiples 
;~ess P!1ssedtheADEA extensio,n urider'it.&-:'" :"Of " I 

, § 5,powe~. the c~iicei-?s about' federaHn" ,hUrst' 
tr,usion into.sta~govenim~nt that cOi!lpel" 'erman, 
,ther,esult, m thIs case mlgh~ carry less : L.Ed.2d, 
weight. ' case was; 

,practice. See Foley' v;! ,', 
I .U.S~ 291,'98 S.Ct.'<l06;7; 55 " 
, (1978);: Ambach v; NorilJick,!' 

I, 99 S.Ct. 1589, 60,L.Ed.2d '49, 
:'v. Chavez~alido, 454· U.S., : ' 
735, 70' L.Ed.2d 677 (1982). ' 

'demon'strate that the', Four- , 
does hot,ovemd~ ,aU 

federalism.,: '/',:', i .'; " 

,~l~vance herei~ Penn;:" 
SchOol and Hospitalv. Bald-' : 
"U.S. 1, 10LS.q~ 1531:,: 67! 
! (1981)~ :,,:Tlie' quest;ion,)n:'t~a~' 

Congress, in :J)~ssihg, 'il 
, j5]' By,' its terms'; the' Fourteenth,section ~f theI;>evelopmenta'llyD,iSabled 

A~endf!1ent contemplates interi'erence yljth "Assistance and Billof Rights Act; 42 U!S.C. 

~tate authority: "No Stak shali .,;;, deny~§ !)01O (1~8~,ed.), intend~Q,to ~I~ce an ~ob~i~" 


, I' to any persQn Within', its jurisdiction the gation on the States to provIde certam ,. 
equalprote,c~ioIi ofthelaws."U.S.. Const:,' ' kinds of lti-Jatment to'the:disabied.','Re-' 

,~ Aindt. 14~ : But· this , Court 'has' never h~ld,sponQ~nt':H~ld~~, argued,tliaiCong;t.ess " 
~nat the' Am,endri,l~nt may ,be. applied in;' p~sed§ '60~Opu~uru)t ~ § 50fth~ F;our- ' 

, complete disregard for a State's con,stitq-teenth ,Amendment, and therefore that:it',' 
, 'tjp~al!X?wers.H' Rather,the Co\u-t has rec~: was'mandat6ry on the states; ~gardleJs of ' 

ogllized that the States' pOwer to define the ' wh~th~r 'the~ re~eived fedetaU~nds: p~tk 
quaiifications of' their' officehoiders has ,tioner' and the United' States, ,as' respon
force even :is, ag~~st the proscriptions of, den~' ar~ea'that, ,"inp~ssing' §: 6010, 't:<;ih ,: 
the' FOlirteenthAmendment, 0,' gress a~uid ~ursuant to,its spending' power " 

We;'retrirn,to' the:Politi~al-funcfi~n Cas~~: alone: QOnseqliently, § ,6010 applied ,only" 
, ' In Suga~an, the ,Col,lrt noted that"aliens . to States '~cckpting federal f~,n:ds u_nderll the 
_,as a dass ~are ,~, prime e.xampie o'f- a "4is-- Act.' ' '" ' , ":,, . "'" '", ",'1 

',' crete \and' Insular" minority ,(see United ' I The Court was\ required' to co~sjder 'the 
, States ,v. Carolene Products Co.,' 304 U.S: "appropriate test, for determining when 

144, }52-153, n. 4 [58,S.Ct. 778, 783-784, n. ,'Congress' intends' to enforce;' the guakn
,,4, 82 L.Ed. 1234' (1938)j;' a~d .that' classifica~, 'tees o'f' tHe Fourteenth, Amendment: '~51 ., 
, tions ,based on alitmage are 's,ubject ,tO~lose ,U.S.,'at 16, 101 S.Ct., at 15~9.'Weadopted " 
j~diciaj sCrutiny:'.",; 413;~U.S.: a~',642, 93 .'a;:rtile'fully,lcogniiant of. the, traditlQriaJ " 

, S;Ct:, ,at 2847,iquciting Graham v. R,ichard- , ,pOwer o,f tfe States: "f,:Because'$uch legi~la-" 
,son~ ~~3,U.S. 3~5,372,9t.~,':C"t.1848, 1S52, :tion 'imPofe~I/cQ~greS8io~alPOIiCY ?~ 'a 
" " ' , '1' ;..",I. 
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'\' , ,. 
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involuntarily;: a~d'~ec~~s~'it often, 
inh"" ti,'"'' . on b-aditio~al state ~uthonty, ~we: :u.S: 307,313:..314, 96 ,S.Ct.2562; 256~25f 

not qt+icklyattribute,ti,ICongress an, 
' intent t,()~ct under' i~ authority t9 

",...f."_'" , the Fourteenth 'Amendroent." 
i ' Bec.ause COngreslrnowh~r.e s~ted ~ts, 

to tmpose mandatory obhgatIons on 

',,-1" ' 

""' , 

\ 

, , 

, '. . -, 
' .. ' ,I' " '\ 

. 'i 

, • _,,' , , 

~~tts Bd., ~f Retire~en't IV.; Mu;'glii,~ 
" 

49,L.Ed.2d, 520.(~976);, l:'anee v;,"B}'"iUil, 

440· U.S. 93, 97, '99 'S.C~., 939, 9422943;? 


" , 'L:Ed:2d 171 (1979); Cleburne v: Clebut 

Li.,Jing Center, 'I~c:,A73 U;S: 4,32; ~~I) 

S.Ct. -3249, 3255,87 L.Ed.2d 313: (198


l , I,' ••. /., ',,) '\, ,I' ., '\' ." ' , ", -",' " , '. .;, ~',':')rr~"\

theSfutes:linder its § q ',powers,wecon',~Nor do petitioners claim ,that theY-naY(, 

, , . ,'. "c~ll~~d th~~<x>ngress did, ~~ot 4?~~.' Id:~ a~ \' fu~danie~talinterest)1J ,se~ing~~n~d~, 


, 16, "~OlS.Ct;,at' 1539~" "', \, .,' ", ,.,,' The ~tate need therefore asse~~Alyt')
, ,J. 1

'1, .rh~ Pennh~rstrule looksrl1uchllke ,th~· "tional \ basis for. its, age ,da~sifi~atio~.m!s 
'p'(ai~ stateI.'lent'r\lle we apply today:" In" Murgia,',s'!tpta" 427"U.,S:, ~tJ?14:")j(~~~ 

" ,'~E?C: v. ~.Wyom.ing; .~he Co~rt ;ercplained : at, 2567; Brad!ey" 440 U.S., ~t~7~: ~?::~f 
that Pennhurst establtshed a'rule of statu- '. at, 942: .I~ cases. where 'a',classlficat1. 

, ! I ," .\ , . '. '." .," , . , . ' ',"''': . ,:,,",'" 
't?~;~ons~ctio.n ~ ~,eapplied:where statu- ',burdens n;ith~r a s~spect gr(ju~?~~;.~~~.

,\ . ~ry mten~1S a~blguous.. '460 ~.S., ~t24:4" dame~tal Interes.t'.l, co~. ~re ,~~~t1:\\!'ifiL 
: ,; · n: 18,103 S,Ct., at1064,'Ii~18l In lIght of . tantto"overturn' go.vernmental., action 

the' lADEA;s: clear ~xclusiori of'most impor- ',' the' grOund that 'it dEmies',equal':pio~ti 
'. _1 .~,.', . ': n',' '.. •. ,.'. j " .. ~ "'. ' • ' , :.. ' .. _ " '.,' '.,~.'~ .r~V~G':J:J

.•. tant public officials, it is at least.amblgu~· of. the ,laws.".' Ibid." In this case, we ~ 
0~~1 wh~th~r Con~re~s" inten1edthat'. ap-' '. 'dealin~' not,~~nierely with~ov~rnm~~~;~Sfo.l 

. I P9lI~ted Judges nonethelt'lss be. mcluded: In ',but,:wtth a ~tate \ cotistltutionalpl'9~i. 
, , t~e ,I~ace of suCh "ambigUitY,: we ,'~ill ri()t approved by :the people,of ~!s.~~~r¥ 

attribute to Congress an intent to. mtrude whole', ,This constitutional proVision
; I . , ' . ~ . - " ' .. I' • • • \ • .. ~ • .' '. , ' ., ,. ,,:.... 4 I j \.:"! ""\} ,

Con state :governmental functions' regardless. flec'ts both the considered jud~ent of t 
I' .,' · '.;' I ", -. . '. ;"":,.',", .' . " , " '; :.... ~,; .. ' ,<'J-

of whether ·Congress ,acted' pursuant to . ItS state legislature that proposed it and.th 
"', !, , ., ~ .w , ) .' ~ f '. ~', " . • ",,. '. , .' '.' /': ' , , ", • ..:!-( ,"' Commerce' Clause., powersor.§. 5. of the " of the citizens of Missouri wlio voted for 

· F..t'ouheenth .A~endme~t."., "; I. .:' ;' • ," , See'l.~76M~:Law~'8i~ ~roPQsing.·~fu~'~-, 
'L .(. ','.':'," '.' ''', ,'::,. .-' datory retirement provision .of § '26);'>"]
.' y> :"~,,,,:.:,~ . III ::""f""," ,/,Con~t., iAi-t.iXU, ,§§ 2(a); 20» (d~~l%; 
'[ Petiti,onerS arguetha~, ~ve'riif they,are the~inendn;~nt process); i.[Wj~' ~f'J 
.n~tlcovere(by th~ ADE,A,the'Mis~ouri.o"erturn· 8u!;,h 'a [law] unless tlie':y~f,F 

; <?nstitut~~~'s ma?~~~ryre~emerifp~ovi-, ,tri!~tDlellt ofdiffereni: gro.~p.s ~~,'~if~~: 

.~&~I~r4:d~'~~t~~:::~~~~r:;:; ·.:'~=~~f~e:'::.;:~'~!' 
" .. t;() tlie Umted Staj;esCOJlstltutl~n.",Petition~·· 'ean only conClude that'the,[people'sJ'

':, ers' p~ntend' ~atther~, is no '~tional ,basis·;'.'tidns . were ,irri!.t,iona}/! I Bradley, ''sj,tlffil, . 
" for the decision of the people of Missouri to .97 99 S;Ct: :'at943. "See also 'Pe:n'itJ1Z. 
'pfec)ude·th,os~ age 70 and ov~r from, seJ;'V-" sdn Jose' 4S5 U.S. i '14108 's.Ct 84!f~8 

<hig·.'las their. J·udges., They cl~im that t.he.. " '9'9' L"Ed 2."d' I' ('1988)!' ">, ";'!"i~::~"ry:l"l~.', I . '" ,'" • • .", ",£~l.
· manaatory:retiremept pro~iopmakestwo, ,..,:-, ..... '...•. " 'i., ' "'" :,:it<1i~~\y, 
irra6imaldistinctions:',between,judges who' ""[8]" G6vernor- Ashcroft' ci~s;,(;:N~l"r 

, , h~v~, reached age 70 and.,yonnger judges; . Baine, '568 S.W;2d 761 (Mo.1978) (eri"lSal 
" r' ~pdlbetw~e~ judges 70 and' o~er~md, other 'as a'fruitf1;lL -stiu~ce,of', ratiorial bases;: 

: . state employees o~.the same. a~e ,who are O'Neil, the' Missouri '. Supreme Co~,.:"', . 

. not ~ubj~t.to m~n~atory r~tfremerit. . . whom':M:issouri . COnstitution' Aiile1e1
.' [6! 7] ·'Peiitione~areco~ct·to 'a~s~rt ... § :26, appiie~...:..cohsidered an'equai 'ptat 
:t&eii 'challenge' ilt the level o~ rationarba~, .• tion challen'geto a s'tai¢ .statute 

.' 
",','="'n' 

tl!8f ' . 
•!:lis. 'l~ COurt, has, saidr~Peatedly,th~t, ..', l~hed, a, mand:;ltory retirelllent 
iI:gejs,not a'-sUspect classit'ication under,the', fQr state ,rna~~.:;trate:~nd, ' . 

. ,E~U:~1 'Pl'9~tiol),Clause::SeeMassachu: Th~ courl upheld:the stat'!lte; de(:lating
.' :; : ,... f· 

, , 
I , •. I ...'', 
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GREGORY.v. 2407· 
\~,' ."1' :, 'Clte"!ll S.CL (l~l) - .',: " , \ ':;" ,"::\, . 

.l~gitimate '~tate, oJ)jectives :'it :Je~d judicial'opipion~. 'Sta~ judges' <;rous 
. served: "t~]h(;!statute draws' a"Ii~e,at.a ,'al~o ~ervelonger~rffis'of offlce,tnimother ' 

:1, 
certain age which attempts to uph~ld, the,:,publiJ: officials,'makingth'em~eiiberaw~" 
highcomp;etericy ,f~r" judicial, (posts' and , ly+l~ss', dependent, on the ~ill'~f the peo:-.,,' 
which .fulfi.Usa \so.c\etaI. ~emandAor .,the,: pI~.oICompareMo..C(mst:, 'Ar;t;,V; § IS" 
highest cabber of J':ldges In the system"; '(SupretneCourt,Justlcesand,C~urtof;Ap
;'the s~tute :~', dr~w~.,a 'Ie~itim~~ IiIle ~ pe~ls,lj~~ges~e~e 12~y~a.r. terms;'" Circ'LI;jt, 

, 'avoid the tediOUS ~nd,oftenperplexlng ,~ecl.Court,':luiiges'slX years) Wlth)~fo., Const., ,', 

, 'sions to detemiine, 'wh~ch"judges, after a Art. 'IV'I § 17 (governor/lieutimant gover-, 

; certain age' are ptiysically and mentally "rior,s~cretary o! state, state trel;l-Surer; and; ': 

" qualifi~~'and:tllQ.~e who are 'not"; ,'~'man~a-: ,a:~~~ey, gEm~ral,serVe '4~yea.i tE!lms) 'and; " 

, tory retirement; mc~eal!le~ t)le 'o~p0l:'tumty Mo:. cpnst., Art. III! tll (stateT~p.r,e~e~ta., ,I 


.' 

,'" 
, Jor. qualified persons. ;,', 'to share, in' tpe'" tiv~s' Iserve 2-year terms; 'stat,e senatorS ,'

J, 
," judiciary and perinits~n orderly attrition four, years). Most, of these judges do not " 

through 'retirement"; '''sucll~ a 'ma,n(latorY Yrun in~ ordinary elections. ,See ~o; Const., 
provisic;m also, !'1ssures predjc~bi1ity and,' ¥t. y; ~ 25~a). ',T,he~o~le9~ Missouri 
~ase' in, establishi,ng:, and, adininis~ring, .' ration,~lIy ,could concl~d.e,' ~at; ,retenti9n 
judges' pens.iol!, pla.ns.'~" !~, ~t, 76~:~7.' e~e,~tions-~n ,:hich,sta~ ~udge~!.rurf'U~?P-" 
Any one of the~e ,expla~atlons lS sufflc~ent! po~~d at relatiyely I~ng m~ryals-,;do,not 
to rebut the,claim that "the varying' treat-' ' serVe'as,.an ,a<iequate'ch.ecK on judges 

:merit of-different'groups or,' persons [in ' whQse perfonhance 'is' deficient. J~andat():: 
" ",§ 26] is~o.~ri~~!ateatO t~e: 'achieveInent of , ',r'J..~e~mentiis a',reason'a~ie'nrspin~e,'~'~' 

any, combmatlOn of JegItlI~ate ,purposes 'thiS, d~lemma.', " ':. i ,,;;, : 

.th~t we ~il,onlyco.ncl~?e' th,~t'the [p'~i:r, : 11tislis ~hiloa.rationat' e,xp~ana~,on!or ~he:, " 
',ple s] a~tI<>.ns, were irratIOnal. Bradley" fact tllat s,tate jqdges 'are subject to a man- I, 

sU~rli:440 U:~.; .at '97,. ~9,' S:ft·, ~:' 943.. ',dl!-t4ryi r~~ireme~t j)},"ovi~i9rl',while. other ~ ,,' 
, 'The people,of Missoun have a legitimate, . state offiCIals-whose performance IS suh-, ," 

indeed-compelling, interest in maintaining a 'ject',tolgreater public scrutiny/,aqd, who are" " 
judiciary fully dlpabl~, of "peifo~ing the 'subJect ,to' more', standard, elections':""are .' 

',demanding ~ks that 'judges must 'per- not.;,Jhdges' general lack ofaccoiintab~li~ 
'form. Wis ,a~"u~fortl.inatefac~ of Iif~ tha~: exp~~ris:: also "~~e, distinction '; l;letween ,,' 

, .', phy'sical and menUl,1 capacitY so~etim~s ~-. judgesJilrld ?ther' state~mploY~esf.in Vgho~,' 
,~'minishwith age. .s~~,,!3.rat!.ley,S-UjJra; at· a ,d~terioration "in 'penorrilanc,el i,s "mQre, , 
, 111~112, 99 S.~:, at 9~9-:-950;, Murgi% 8U~ 'rea9ilYjdisc~rniJ;>~,e aiid."rho:a~m,ore easily. 

pra,A27 U.s., at 31~, 96 S.Ct., at 2568. removed.,:" '" , ' ,." ':.',:' I '. :./, 
,The people ~ay, ~th~~e,fore ,Wish ;,to'.replace , ~e~isso'uri ma~d~tory' retireb~ntpro.
so"m~ older Judges~ 'yol~n.tary .retiretnentvisi~n~pke aIlle~l.c1assific~tioris~ is foupd-. 
:vII] not alwa,ys~.be.sufflcl~~t. N9~ .. ~~y" ,~qlOP ~ generaliz~tion. It IS far from' true 
Impeachment-With, I~ public.; humiliation ~ that 'f alii jU?geS sl.if~ersignfficant ;~eteriora
and elaborateproc~dural machmery~erve ' tioQ~in performance at ,age '70. Jtis'proba
~c.c~~tably,~e g~al,9f ,a fullYfU~ctioning:, bIY,~ot! b,oue;that Irios~'do; 'Itm~yn~i~e' 
J~dlclary., : See' Mo. Cons,t., Art.' VII" 'true 'But a State ""doEls n'ot violate' 

, §§ 1-3.,.: , /,' the' Protection CI~use,'m'erely b~I 

" The election pr6cess' may also 'b~inade· ',caus~ classificati6~S made .bt itS laws 
, ' . , '" '." ' .. '.' ' . " , .. ,". ,·1 .' ' 
quate. WhE!reas; the electorate would be ,arE! '," , Murg~a,8Upra, 'at 316,' 
expected to discover'if their goyernor or' 9ti' .at 2568,' quotirig Danfiridge ,v. 
state legislator ,were 'il~t perf~rmirig :ad&-,' "397 U:,S. 471, 485, ~0'S~qt.~153, ' 
quately I:Uld vote the official out of office, " 2q, 491: (1970).,ulnl,an, e,qual 

: ,~he sam~ may 'not be true ,of JUQges: Most', ' "case ofthis type ' ... :those chal-, 
,voterslieve~'obs~,~e sta~Jiidges:~act;,o~, " t~e,' . ;: ,judgm,ent [of th(PeoPle]' ,'" 

,";'.. !' 
;" 1 - I 

I " ' 
".' , - .. " " 

~ 

" "'" t, ',.1 I, f. , 

http:state~mploY~esf.in
http:a~tI<>.ns
http:serVe'as,.an


•• • • 

"I" :J' N,'.' 

: , ! 
, " 'J»' , ' : .. ', . ; ':, ..' 
,~ ~408. , I:' ," _. :,111' S~~~E~E:,COURTREPORT~R I. '. 

\·must.fcopvince-the cOurt>that the:' .. -f~c~. " :"Wh~t~~i-, apPoint.ed, ~ . .
" . <,' ~ 

· : . onwhichth~ classification is appanmtiy': : court judges are 'appoiritee[s] 
, 'based ,c~uld ~ot"~easoiiab]ype cori~ei"ed t9 (!ymakingieve1' within the.' rriEia.niil;2~~fl' 

.' :be ~e by.the .:. decisionm;a~erY Brad~ ':the· Age Discrimination in: Enlpl(ivrnlf.'h'i 

! . 
','leY;~4qIU.S.,ati.U,. 9~c'S,Ct., ·at~49. TIle ..' ,'Act.('AD.EA'),,~8 U.~.<?§§ 

· ' .. people. of ltIissouri: rationallyco,uld con- .' &SuppNI987), and therefo)'", 
" 	 \,,\, .' 

I cludelth~tth~ ,threat ofdeterioratiim at age:' . fr9mthe'ADEA's, .g~neral proihibiitiOlfil 
,70 isl·stlfficiently<great, and',ilic::i,altermi~ mandatory. retirellJe~t arid ··thUs . " ",' 
tives Ifo~ remoyar su(ficierttlyinadequate, .' .~.the:mandatory retirement nl",\"j",;';'W.I.:I 

, ',that thJy'\Vill require all judges' ·to··.step , .' Artic1ey, Section 26. ,of th~ .MiS·j;ourF(~nl 
aside; at! age 70. This ·dassifieaiion· does 'stitution/' ·Pt;!t. forCert. j;" ,'., i ' ' . ' . " , . _ I ",' -, , '. , I ~>. , '.'.' , , 

'. not ,violate the ,Equal 'Pr<?teetio~ .Clause, ..'The majo!:ity, 'howey~r,: cnOlose~s, 
... I" I ", '.' ",. ". ·,,'·h '.' f"I , .: V.. :..,.. ' .. :' ... ' .. ,.. '. ,",' ..... ~solye t at.. I~s.ue 0/. . 

•. :i: ; I," .:' ": ..'. tv~,; >; ':, tlO~,1 'lnste~d" It h~lds th!1t w,h•.e~.hi~Z::~~ff~j5i 
..'.;.' . .'. :,' ,' ........ ' .' '.' ·the ADEA .can faIrly .be read·, . 

" 	 . 'Th~:~rop!e ?fIdISS~~l hl,lv;'esta~h,sh~d. ~tate judges;froni i~sc~pe,·..' 
, . 'I \."! . .I .'.:~ .a'quahfl~tion for t~o~e .~h,o woulq be. theIr .' r~adiiie'ADEA](;. Cov~r' .. 

" judg~s. ',1 It.~B their, prero¢ativeas. citiZe~s " le~st~ongress·has made it --.',"~'-"'-'", '. 

of a.sovrrel~S~teto do, so. ·N~lther. the. are·'nciuded."'Anteat '. 
:,i :'AI?~~: por' t~e l.~~Ul1r,~!~~.~O? Glause;. prigi~al):· ..r.~n~<?t·;g~ee ~th ..' 

.' prOh}~Iur ~e..~~o~ce they J:a.ve.n,t~de. A~-statement." rule because it 'is qnlm:plpOj~ 
cordI~gly: th~ Judg~e~t of the pourt of , by 'the deCisions "upon, .~, l' ; , 	 . . 
Appe~ls lIS ' " 1. '. .' .re]ies;: contrary' to .our 

., . A.ffirmed. . . '. r' jurisprudence,. and uncla~rleJ:jl.tal.1) 

. .' ':, :!'"f<,i' . . ..' " .... I,:'~','" .~',A~6~g:· othe~thiIi·g'~,theADEA' 
! , I ' , , . I 't '" 	 '• I 	 I',l" ',Justice WHITE, with· whom Justice .'. "urilaWful-for an' employer-(l)

I .' j t" , •• ' ,:~._.- ~~, ',~ "';.'.,>. . 

, ' S~E'f~¥S· ~oin,s;concurring '. in~,P~:" ·r> .'. ~fu~~.to hi~e.·or.~:.4i~c~rge . :' 
. diss~nting IiI. part, and concumng lU. the. al or .9thenyt~e dlscnmmate 

·J·udtrm.' erit.· .'.: ' . . ..... ! •. c..... ·hld.ividu,alwith,.·res.·:p'ect.. tO .' 
" .. ' , . . 'I~'~: '·1 i\~~h~':::, 'ty th t .!\~; 'tIl '. terms,:cohditions,· or' .' 

· , agre~ WI, e maJon , a nel er e. " .i 't,' b cause'of's cli ·,nlf,,,"'"
::·ADEA.; nor the Equal Pi-Q.tec~ion Clause~. ,~en. ,e ... ' , ',. ;,:\1 ,:: 

.. h''b'd M' """d 'I, ' 29 .U,$.O· .§,.628(a) .. .In·
p!;,o l 1""'. lssouns' man atory retIrement .,: 'd··d'·.th··· 'd'f';' ·ti:: ,-·f···· .. "'I1r\riJiw 

.' • t., , ' ...' .' . rd" .. , I," d I ' amen e ' e e lUI on 0 
. I. Ph~V1Sf.1PY' as '~pp 1~ to~.etJt~c;mers, an. ;<th'~'ADEA toindud~,""ia'State VC••V)J'iJW",!' 
.·,·.·.t ere,ore concur m.·t~e.Jud~en~ .. and m',' ·'b·d'·'·'·' ':;'f' '.' ...... , ,'.,,' ,">", ~ .' 	 sU. P .~~ I' I dIll' f 'th .. 't' ,. ,.... I' IVlSlon. 0 a, 

.,', __ . i ) , . aL~~,n . 0, e. maJ?ny s Opl~lO~.. >§ '630(b)(2),i.'\Vith'that ",._._·_":.'.L 
" I' ... cannot agree,.however,WIth the maJontys .. '".' 'd' b't':: I.'-t·· :th' ~'(JOntf.E;~

: • I .. P "'rt" II f········,·' h' h IS. no ou "Wua.. e.l. 
, 	 :I,'easopmg 'lu .a ,0 . ..1ts OpIDlOn, W lC was" to 'ex~n'dihe 'a']pplica1tion 

.igilo~s '1 seye~al. ~eas~f.~well-est.a~I~she.~:.· ADEA't;():the" states,;" . 
,"'" .,.' 

..~r~~e~t and 'I1nnounc~s a rul,e;. tha~,lS "14~0: U.~.?26;)44,· ri;:Ts;: 163' 
lik~IYltorpro~~~o~h,unWIs~ .a~d IlJlfe~sl~I~: ''1064, :n,'18; ;75 L.Ed:2d'18. 

,That ;th~ maJonty s. analYSIS lu f~l.1 II. IS, ,.,. \'. t,':' ,':'i,';' '." 't',~.-,....,.f'"....' 
· .. co~pl~~ly ~nne~essary to t:he praper:.. r~s~ < : Th~ dispute I.n thIS case .. , , .' 

'. lutJon of .thlS. case makes .It, all the more' whether, Congress has °lltlawed 
. 

, 

, 
re~k~ble.·.:~· .' .' : .... '. i; . 1, ':. '[' ~rimination:.~y:th~ Sta~s.· It 

\' 
, . " 

.: :.'.'.,' , .... ;; .{;.: ..The ,only. question '.is,"wliether ,. 
,,1; , l 	 • 'I":' ":';:,;c' . !.'\ .: . ;: .., .. ,. fal~ ~~iri ~li,~definiiion;o{ 

." .:.... , . I', ,,:', '>:. " ..theAct,l' 630(f), ,which • , 	 ','I· '. . . ' .. . . .,.,. ... " '" .. " 
" .,Ih addition. to petitioners! equa,l pro~ : ; for elected Officials' and,certairi 
. tion; Jlalin,. we ~anted certiorari to deciqe, )offi~ials:-:' Ifpeiitione~ . " "AT;m1.nvileJSIL' 

\, . , .• . I' . .',' . '" . 1 . ", . .'~' ..... '." . , . '.
the. following ,question: .' . '. .1 .. ' . Missouri's'. mandatQry rE·~tiremerit , '. :.. . . ,. I' 	 .. '0

.~ :', /.. r. 	 ' \ . 
,~ , I 	 '.< ,1/ .. 
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'. , , ~REGORY:Y. ~ASHCR9FT ", , ',", ' "'I '2409,' 
I' ''',' . elteas 111 S..Ct.. 2395 (1991), . . ~.: . I I' .,,!. 

, ~cl~afly' C'onflicts with 'the a~tidiscri~inatiOri ,the 'c~~e~~g~ 'of ,~h~' ,ADEAto .th~ State~::' -' 

, provisions of ~h~ ApEA. Indeed, ,we hav~ ,<aqd:their,'e~pJoyees;, Its iritimtio,n;to tegU

' ..n(ltea"that ~he ::'policies' and ,su~stantive <late ~gel·discIimiil8,ti.o~ bY'~Jates.'li~ thus, 

proviSions of the [ADEALapplywl~~spe- ',' ",unml,sta,kably clear m the langUage of the, 


: cia! force intl1e ease, of~andatoryretil:e- , statu~~"i'f4tascaderoi \~p~a, 473;U.S." at 
me~t,provisions.'" Western ,Air Lines ,,;'v,' ,}42, lq5\S.Ct., at 3147>'SeeDa~dso~ v; , i, 
'Criswell, 472 U.S. 400; 410, 105 KCt: 2743, ,: BC?ard'oi; Governors of8,tate,Colleges and 
2750, ,86 L.Ed.24 32,~' .(1985): : ,Pre-emption ,Unive,'rsi,ties, 92~ F12d 441, 443 (CA7 1990): 
therefore, is '~~to~l1.tic,since "s~te law; is (~DEt s~ti.s~~es.,"~lear:st:atetnerit" ~ql:df~ 

, pre-~mpted. to the extent ~at l,t actually,;, men}>:: ,T;he only dlspu~ l!rOV~r t~elprec~se, 

~onfJic~wlth federalla'Y.',' 'Pacifi1 Gas & .. detalls 0t~e~tatute s. appl~~t1o~; . We .' , 


" Electric e.0' v~ "State, E~ergy, ~esources,'h~v~ ,?ev:1er ,extenqed, the'~,~lal~~ta~~ent ,', , 

ConservatWi!- a7Jd Development. Comm 'n,approach that far, .a~~ .the-,}n!1J9n ty offers_ , 

4li1 ,iJ~S. '190, 204, '103 S.Ct. 1713, 1722~'75 no compelling reason for doing so! ,:-: 

L.Ed~2~ 752 (1983). Th~\~ajority's feder~l~ 'The '. rri~j6rityals6 relie~ heavilylpn oui' 


, ism concerns: are irr~lev~nt'to such :~aCtual,cases'addressing. the' constitution~lity of 

, ~onf1ict", pre-~mptioJj, '~:'The,relative im-:stateexcl~s~on'of aliens ;fr,om, pu~Ji~errF , 

portan~~ to. the State ofits, ow~ ,law is ,not' ploymentl ; See' ante" at 2401"7~402, 2404:-' 

'm'aterial whe!} , .there isa conflict with a 2406. ' , Irl' those cases,. ,we' 'held that al~ " 


':, val~d.'federallaw,for the:Framers ofoui, ,thoughrJstrlctionsbaSeqon'ili,enage orQi~l ,I, 

, Go~stitutionprovided' trat, the federal law ", n~rily lirJ,~ubjed to strict ,s~rutiny"under: , 
, !TIust preyaiL'" ,:Fidelity,Federal Savings' the }llquai'Protection CI~lUse, see r;faharp-' " 
',& LoanA-1sn. v:' Dela Iquesta, 458 'U.S. ,v: Richa-fdSon, 403 U.S.:365/372, 91 S:Ct. " 
, )41;153, 102,'S;Ct; 3014,' 8022,e 73 hEd'.2(I,'1~48;~'~5~;~9L.Ed';2d ~34 (1971), ~e:'~~~:, " 

664 (1982), quotlI~g Free'v. Bland, 369 U.S.: tmywllll:)e less demandmg for exclusIon of, 
,6~3, 666, 82'S.Ct.: '1089, 1092;8 L.Ed.2d 180, ,'aliens' ','frbm :ppsitjons in~imately relate<i"to " " 
'" , I ',' " '" ," ,', ;: I ; ', .. ,' , • ! " 'I ' 
(1962)., ' , ':,,', ' ' the process' of , democratIc ,self-govern- '; " ' " " 

',' whil~'\acknowledgi~~' thi~ prinCiple" of ;'lnent::!: '4~rnal v, Fain~er,~~67:U~S.2,16,' " 
!' ':federaHegislatlv'e supremacy"see ante~' at ,,2~O,' 10,4~.Ct. 231?,2316, 81.L.Ed .. 2d'175 .', 

,2400' the 'majontynevertheless imtX>ses' ' (1984). ; This 'narrow "pol~tical function". ex- , ' , 
"upo~,Congress a"plai~ statenient';,requir~: ception l ta,.the strict, scrutiny :s~ndard.is ' 
ment. ',The maJQrity:<:~aim.s' t<i:'derive:this, J>:ased:Qri[the"StIlte's.. ~i~to~ca~. P?\yerto, ': .', I ' 

, 'requirement from the plairi stateinentap- ,,~xclude,al~e~s from particlpatJonm It:s ~em.,', ' 
proach developed in ou~ Ele.venthAinend~, ',ocratic ~po~itica:Lins~tutio~s~" ;Sp,garman , 


, , ment:,ca,se~, see, e.g., Atcrs.cadero State ,'II. tJougalt413 U.S" 634, 64,8, 93 s:c~. 2842,v , 

'" HOspltal,v.~canlon,473U:S. 234,'243,105 2850-2~51!~7!-.~d:2d ?53 (1973).,: ' ':: 


, S.Ct 3142, 3147,87 L.E.d,2d'171(1985), and :':, , It is ,difficult to see how 'the' "political ' i , 

applied two Terms ago in wW v. Michigan functioh"'~xeePtiorisupportS,the'majority's , 
Dept, of State Police, ~91 U;S; 58; 65;'109 . plain s~~ment rUle.' ',' First; the ,exGepti6n'" ,;' 

,'S,Ct. ,2,304, ?308;, 105 L.Ed.2d.45, (1989):in~reiy ': r~~e(!ts/.!1 dererminationqf, ,th~ 

The i~!!ue in' those:cases"however" was' scope 'of' the, rightS of ,aliens under ,the 


, ,';:,hether ' Congress, 'iptenQed 'a:'JlartiCiila~ ~ Eq~ali~rote~~i9nClause. .~edu~:d,~cruti

,statute to extend to the States at' all. ;In ' ~ ny IS 'app prlatefor certam pobtIcal fune

" 'Atascade,ro, 'for,example; the ,is~ue ~~s' ,,'tions bJc "the, right to gove~ri 1is' re-' 
" whether S~tes'eo1.dd' be su~,dunder {S04 se'rved fu citiien~." 'Foley v" CiJnnt'il~e",435 

, oftheRehabilitatiQl1 Act ,~f- 1975,.29,U.,s:C. U::S:~ 291, I~97;:~8S.Ct, 106'l,'1().~1, 55 ' " 
" § 794, Similarly,' the ,issue, in Will was , L.Ed.2di 287(1978);' see,al!;o Sugafman;' 

whether States c~~i1d' he ,sued under. 42' , supra; ,'~n3' U.S.; at 648-649", 93 s:6~., at'", 
, '"U'~"C> § 1983. In, thepreseptc!l§e, 'bY2S.5~28~ll Thisconcll!~ion in' n?,w~~es'I' 


" con,t,rast, Congress,h,;l~ expr:essly ext:ended~ , ~bhshe~ a meth~d ~fot; ,mterpretm,g ,!"l~hts, 

, , " , " , I! ",: ., , ,', 

I. : 

: 

." 

http:97;:~8S.Ct
http:S~tes'eo1.dd
http:L.Ed.2d.45
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", tbata{e torilycreated ;by Congress, ~tatute];" "See ante; at. ~404, 
.' such' as 'protectio~, frO:mage disdriinina-', mean that it. is now improper to 

, ti,!~.'~~': 'ADEA. Second, it ison¢ thing .' pu:rpps~. or history of a ~ederar 
, to. lImit ' scrutiriy,j. and it determining the scope 'of the QT'<lM11'o' 

. '·is quite· . to ·fashion,ai·es~int on' . :tatio,ns ori state ,activities?: If' 
'CongrffsS legislative authonty, as dhes ~he jQrity.'sruleis :~oi:ilpletely in'c'on!!ist.en1;<Wl~ 
:'; m~jorlty; the latter is l:!oth' counter!majori- :.: oU,r' pr~rnption jurisprudence.' s ... >'·"n~'l'. 

. . tarian i , . an intrusion. on a'· co..equal -Hillsborough County v." , ' 
. branch' ofl "federal·government..FinallY,·cal Laboratories,''Inc:, ,:47:rU~S.. 
the. does not ~xplicitly resfri~qts'105.·S~Ct.237l; :237~; &5 L:f.:~;2d,:7 

'T;rule that go 1:9 the~~art:of, ,(pr.e..emp,tionwiH be found' . 
. . ' ".id;, 'at 647,93: •. "clear\and manifest purpOse ...QUliPIaieer ' .' .... I ~ , .• -.'.' " .' ,.,. , " , '" ',: 

'and'mayin fa~t be e?tt;ending . s~~ law; .; ~mph~is :a.dded)., ' 
fnr1:hE>r.to all' "state governmental. ness' of the, maJonty's rule unlctotlbtedlv:' 

" ," , ••' I ','I" ' • '". ., "/" , ", "", ,'. "i ' 

,See ante, at 2406,· i '. .'J.~ad States to"assertthat'vanous 
.. ,' .. ,·.·.,.··1 ., ... ,,',. ::'.,.' . '.' ." ,-, ,. 

m".';I\~"+""" plain sta~irie·nt,~17,isnot. ~~tute~ ~~o.!o~?~r~ilJ)ply ~:~ . 
uhprE~CeljE.mted:' ,it directly cQntravenes' : Q~ ,~~te. ~ct1:Vltles ~~Congr~!!s 
dec:isil,ms in' Ga'fcia ,v,' San Antonio .pressly referr~d to t~.ose a.C'j;iviltie1'~'t;,;;.,~~ 

Metro1i()I!ita,n.,T~a~it, Autliority, 469 lJ.S: ~tatute. '~!lfP:~ss,in~t?rn!, .. 
" . 1005

1 
83L.E9.2d ~016 ,(1985),: to.~ft ~I~ng. ,and ~~ta~17~ hsts " 

, Caroliri,a v. Baker, 485' U.S. . .parpcul~r ,state fun~tlons .It 
1355, 99 'L.Ed.2ii'592 1(1988).·late.' ,,':' ..... ,': . 
. : we made it':' clear! "that .. , ....·.The iinposition 'of such Ii burden .~•• ,'VV,..-

find 'theii-,'pro,j;ectipn fi-o~ ,c~n- .' .gi-ess is particularly out. ,of,' .' :.. ",;,_.',= 

gn:SS.1omu' regulation through. 1M .'national . context'ofthe·ADEA.. ' Congress 
'. , n~t through judic~llyde.;. ,has stated that aU' u'individual[s1emplo'ved 

!':n~lI>.rE>~, .' unr,egulabl~state iactivi~' .by .any ~mployer" are n',.....t·,,.,;t.,1'1 

. ~~2, .l08·S,Ct., a~ ,1360. 'We: /ADEAunless they are .PV1'1'.'" ~,i.. lll1 

, ..";,,,,f,,r/ 'as,."u~souild) iii princip,le.a:ndby one of t~e'ex~eptions'in the 'C1e1~mllt!oII:~! 
, '\' un1VVOlrkable in pia,c~ce" any.test for state '''~mploy~e.''See 29 U::S.c:::. § 

requfres'a:judiciai determi 'majority,.however, .turns. ~he S'ltatlute"Ol1FItB 

sta~ activities are ,hiadi".', head, holding that· state· . 
"i:"';'nl.~n "o~:·;·necessarY." I G~r~· 'protected by theADEA Ut!Ci:l.U~It! "!(!9JigJ:~ 

. ,469 U.S., .at 546, 105 S..'Ct., at has'[not]'inade' it cl~ar:that' 
I majority . disregards tho~e:ded .inclu,ded.;' A~te, at" 2404 (__.'_Lc• .;::..·q= 

attempt to carVe, out ar~as.of .onginal). Cf. 'ljJE09 v~.Wyoming,'., 
... "t·i,;ii·" that will receive spe~ild pro-. , 22~;"103S.Ct..1054, '75 L..Ed.2d. ~;,' "•.~""". 

. Jegis]ation.·· I· '. . ..wh~re~e ,held that .staie:game ::w'l:iPi'~M 
I app~a~h' is al~o uiis~u~d .areco~ere~ ,by· the'. ADM, .ev~n' . 
I will serve' only. 'to confuse the \ such ~mpI6ye,es ar~ . riot expressly iilclU(J11!jI
!' the maj6rityfails to"expl~in th~ '\Yithin ~theADEA's~;s~ope... ' '., '..' 

'rule.: '!sthe,rule l~mi}ed tQ',. :.1'he'fuajority~serts that its ' 
'. of. the qU!,-lifications Of .metit .rule is helpful in avoiding a.··J)()teIl~ 

See ante, at 240S;Qr does' coqs'titutlonal,problem:" .Ante, :at~~~,,,,..,,,;;.;, 
.broa4Iy',tOthe regulation of .. iS: fl,l.r~ril·clear,. how~ver; 

. any . . ." ' functions".? .'See : would be;a,constitutional ' .... , 
ante,' i ". Se~ond, the majority does' •1\:QEA' applied to state' judges,iri . 

. not CA'"H'U' itS ~eq¥ire~ent that' C~rigr'ess', our, decisions .iriGarcia and .. '. 
, iri'tentto . '. :a particular st:itea~tiVity . cUsse,d ,above, '.L\s'long as "the ·na11l0D.!~, 

anyone . reading· [ihe.fegeI:ai politicat'proc~did riot'oPe~~ in 
" j I:' , . 

t " ~ i , 

. I 



.! 

. I , I ' 
"', " "1' ," ,', 

,~ " 
.. t' . ~" . , I' • " 

· ,,' 
.GREGOR:Y,~v. ,2411,' 

. ,. . \,' Clte''u'lll, 
, 
s.c•. ~95 

, I : 
· tive' m'~nn~r;.t,he Tenth' AIjl~ndment.is.:not to'its Commerce Cla'Use . 
implicated.".", Baker,' supra,' 485 U.S., 1 at $, of 'theFouriee~th'Anltend-, "'.' 
512: 108 ,S.Ct.,,-at 1360.T~ere is no 'claim , at'- 2406 (emphasis added). t, .' 

,in this. case that the poli~ical"processbyl' .. ". •• '.; ,'. '. '.. .: '0' : . 

'. '. h the ADEA was extended' to state' ., The maJonty s. faJlure torec.ogmz~..the; 


. WhlC • . '. • I . t I . fl' I l' . , d 
, .. loyees ,~as inadequate to protect the ",s~cla,sta !fs '0 egts a Ion enac~, pursu~' 

~:~es f!c"?n1 being "unduly bur~en[e~i" by , . a~t to§ ;5/grioresthat, u,~l,i,ke C6n~ress;" '. 
 'o., 

\''the Federal Governm.e!lt, ,See Garcta, ~u- \ CQmn:J.~r.c~, pavsepower, .Iw]h~n i?o~

.I ra :'469U.8,., at 556;:105 8:Ct., 'at 1020.. In, ,gress, acts pursuant to, §,5.. not OI:~)y,'II~ It, 

"~I)y' event, as discuss~dbelow; a straight- ' ,exerCis~n~. 14gisl~ti!e;aut,hQrity t~a.n~ pIe

, ' for-w'ard. analys~s, of .the ADEA's definition' llary wltn,mithe(~rms ,of ,~e conStitut10nal. " 

of "employee" reveals that the ADEA does'" grant, it is exercising that authorityupder ' 

not apply here,Thus;even if ,~ere ~ere, on~s~ctiqnbfacon~titutional 'Amendment. 
 '. " 

, pOtential constitutional proble.r:ns in extend- ',whose othe~.sections. by thefr own ~rms 

ing ,the,AD~~, to,sta~ judges, themajoi'k . embody' 'limttations' 9ri stateilutholity." 


'ty's:proposed, plain ,statement rule would. Fitipatri,ck V..:Bitier; 427,:U.8:445, 45~, 96 ~: 

, , • not be necessary to,a:v~id them in;this case.' 8.Ct. 26Q6,' ~671. ,'49' L.Ed~2d 614 "(1976); , 

Indeed, b~cause,this case cl;'Ii,bedecided' Indeed,vJe have held tha~"prin~iple~ of, 
purely on .th~,basis,ofstat.utorY .i~terpr~ta~ " fedf?ralism dat, mIght otherwise bean obi :. 

". tiori, the majority's ,announcement, of itS, stacIe to congressional' authority: are n~~es- .' 
·plain 'statem~nt ,rule, which pUI1l0rtedly. is . sariiy ove~ddfm. by, the' power to 'enforce " .1 .' 

derived from cOIlstitutional,pIjnCiples, 'vio< :theCivil watAmendments ~by a~propriate ' 
lat~ioUrgeneral ;p:a~tice of a~oi~ing t~~'j~~islation;'.~hoseA.mendm~n:swer,e~pe-, 
unnecessary ,resolutIOn of constitutional IS ' ,clflcallydeslgned as an ,expanSion ,of feoer-, 
sues':' . . al 'power ~n(i an intrusion' on state: soye~~ , 

': My disa:iree~~rit \vith' the majorityd~s .' eignty:." .' C1.fll of Rome. v::United'S,tates. 
n~t end with, it~ unw~rran~d'a.nnot1;nc~- . '; 446' U .~. 't56~ 179, ,100 S:Ct. '.' i5~U~; '15p2-'
ment of the plam statement, rule. , Even' 1563 64':L.Ed.2d 119,(1980)" see ruso' '., 

'. 'm.ore disturb~ng js ~~ treatment 'ofCOn-' ',EEOCv .. Wllbming, 460 ,U.S,:, a~ 243,'n. :[18,' ,; 

:,gress~ poW~~ unde~ ~ 5 Of ;,the"Fourteenth, 103 S.Ct., ,'at 11064, n.' 18:, ' 
 c' 

, . A.mendment. 8ee ,a;nte" at 2404-2406. Sec- '. .,' ..' -', .' 'I r ' 
: tiim 5 provides that "[t]he Congress' shall '."T~e ,maJonty rehes" UpOIl Pennkurst 
'\have power to enforce,' by appropriate.' i~g~,; State Scho:ol ~nd HoSpital v . .Hiilderm~n, . 
i~lati6n, the'provisions oHbis article.;' : De-.', '451 U$1,; 1qlS.c.::;~., 1531; 67 ~.Ed.2d ?94 . 

, spite that,swE'!rphi,g constitutionaldeiega~, (1981); seeF~pte,;:at'~405-2406,but tfat 
" : tionOfaulliority to Congress, the majority' . case doe~.lW,trupport.lts approach. There, 
,'. hol~s ,that its plain ;state~eri~ r~ie.will ap~ .' :. th~. ,9o~rt :p1erel! stated th~af "wes~o?ld 

ply With full force to leglslatIohenacted to not,'qUickly a~trlbu~ to Congress an un-, 
• "_ ..' I· ',). ,I'. ':' , .. 

enforce the' Fourteenth' Amendment. The" stated intent to act' under its .authority ito .. 
. ',\, '., ~, '., ..' " ." . c." " . . 'I I.' I ,.',', ,":. 1 

'!T\aJority:states:, "In the face of ... ambi- \ enforce, the, 'Fourteenth 'Amendment."·' 451 
. . .! :. >., • • j 1 I . '. 'I '... 

guity; we will not attribute to Congress an " U:S., at 16,,101 S.Ct.,. at 1539. In 'otlier 
,., ' , I' ' " 
Intenf,to ,intrude on, state ,ggvernmentalwords~:the Pennhurst pres~mption was de- , ' 
functions regardless of whether, Congress , ~ig~ed ohly1toknswerthe qu~stion whetil~r " " 

!'~ , . inEEOC'v: 'wy~mi1tg,;~60, ~.s. 226: 1~3 S:Ct'. .' "(e~tenSjO~~f' ~i:l~ VII 'toStates was pursua~t1to : , . 
· .1054, 75 L.Ed.2d 18 (l983): we. held that the· Con,gr~ss §,.5 p9wer): ..Although' ,we need~ot 

eXlension of the ADEA to the States ,w~ a valid,- resolve the issueiri this case. I note that at least' 
· exercise of congressional po~er unde~. the'~om- :. :t~o Courts ~(. +p~ls have held .tliat. theAD¥. \ 

merce CI~use. We left open. ho~ever. the !ssu~ ;' was enacte,d pl,lrsuant to 'Congress~l§ 5 ~w~r. . 
whelher,ltwas also a vahd exercIse 'of Congress, .' Bee; Heiar \j",Craw/ord County •. 746 F.2d 1190•. 
JlQwer under § '5 of the Fourteenth Amendinent, " 1193":1194 (CA7 1984); Ramirez v.Puerto Rit;O . " . 
,Cr: Firipairick v. Bitzer. 421 U.S. 445. 453. n:>9,.... Fire Service;, 71S,F.2d,694.700 (CAI1983):'i ' 
'965,CI. 2~66.267~.p~,~. 49 L,Ed.2d 614\l97,?)', ,,. ,,;,'1, ,." ", . ',' • ''',' '. ,j. 

, ~ .:'. ). :....)' ~ " \;. , ;.
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a particular piece of legislation was enact . ',The question before us is, wtletJtler 

'edpuriiti~ni~ §' 5"'rhat,'is:~v~ry different 'tloners " fall. witliin' th~.·third 
'. frOriq~~lmajOrity's a~pa~,nt,holqi~~Uhat ' Like ~the~, Court 'of Appeals;' s~e 
. evell when Congress'18 ;ac.ting pu~uant to .·598, 6()O,(CA8 '1990), I assume that pe1;iti~~li1 

§ 5, 'it" nJverth'eless must 'specify--ihe pre-. ers, who ,Were)nitially.appoin~d 
" 'cise detaib('of its enactment t , . ' positions by th~ Govemor.of:··~lis!;ouri;'if{j 

, .' . :' I.,.~ t. ': .' " .' l '., "appoillted" ratbet thaIr' "'ele~ted'" 
The! maJority s departures froII'l estab-;. h. .., .... f th' ADEA'" 'F " 

I ' h d' I d t· . d' t b' t e meanmg 0 e, , .' or 
. IS e :prece en are .even more IS 1,lr lI~g' ''''-1 I' '; I',· , I d ·,th" pe'1Cltic)DeriJ";', I ..' . '. '., .'" I .' . sons ut: ow, a so conc u e at 

, when I,t IS reahzed, as discussed below,'that . ',',,, "th ,.' I;' k" r' I'" 
" thlscase/ean be ,affirmed baSed ort sinip~e " y~>oll e..r~ ;lcYIIla,y~g~ve., 

'statutOry construction,),"< ,".! '. • .,' ",Polky:' is .clefined as "a ." 
'/ ' . ,.: . " " ,. '. 'or method' of' action. ,selected ' I . . .' . 
" , . II ." '.' r ' government, institution, group, or: -;-c.--.••••~~ 

., 'Th{~tat~~ 'at is~tie·h~:thi~·~sk is. th~ '.' :al) from amongalfurriatives and: in . , 'I . I ' . . of; given conditions to. gUide an.d .' 
,A.'D~A's, defi~i~6n, .•. ~~. ,"employee,:; ,which . 'determine' preserit ,and' future, d'~~is.ioiiS:' 
pro.Vld~s.. '. ',' '. "',. 'I .". :Webster'~ Third' .:New lnt;'erna~i(mal 

. "The term ~employee' means an individu-: nary 1754 (1976), "Applyingtha,t 
, 'al e~pl~y;d 'by an?" employer ~xcfPt that. ,it is eiear th.ai the decisionmaking , 

th,e ~rm employee ,.shal.) not l?clp~e any. .in byoommon-Iaw, judges, such i 

. ,personl elecu:d to, p~b~l~ o~flce i ,m· any .ers 
J 

placEl,s them . "orithe ",'n·II;,...,·YY\"Ir;n 

State Or p~Ii~I~a1s~~dlvl~lon of~ny State, ,~I." inres_ol~ingdispu~s, .. 
by.~hei~uahfled votli!rsth~eof'lor any,. :do~ot opera~.,with· , ,.' 

, , . person 1 C?9S~n' by~~ch' offlce.r tp ~e on tio!J,.: they do ~hoose: '~from a.mo.ng 
_ Sllch officer spersonals~ff, or;. an ap- ., tives" .and elaborate their choices' 

pqi~te~ on th~.,poIicY1?aking l~v~lor an·' "to' guide and.·.,~: d~terinine' . 
ImmediatE!. adVIser.: With respec~ to.. the . future. decisions}': '.The quotation 

::' exefci~e~f .t1ie, .~Ilstitutiori~1 ~?r;.lega:l. ,"tice, H;oIInes in"the :~ajoritY:'svt:!'''~~1J''ll!! 
:powers of the offlc~.. ,The, exemption. ~et. 'ante, at .2404,' is 'an eloquent'de!'le' riptioij:c' 
for,th. ih, the p~eeediiig' senten.ce ~han· not .: the .policymaki~g 'natu're' of'· 
jnCh;ld~. employees subject'to the ~ivil'ser- ·fun~tiori.. Justice. CardoZo . 
,vie.e: la~.!'.·of'aState.gove~meIit,: go~ern~. '~ell: .-:", .'" " ; " ' 
:mental, agency,~rl:l0liticaJ sllpd!visio!l."I:· ,iEach' [c6nlrnon-law':judge j. . . 

, 2~ U,~:C,j.§630(f),,·,.:,.. l,. ' .• ' ;' ",islating'Withiri the'limitS of his 
>A PlllJing of-that definition revJals that ," tence:' 'No doubt the limits for ..........J ..)~z,

, 'j , ,." " .... ....' , , 
it excludes from the definition pf ','employ·· .: .are' .narrowe.r. " He legislates 
ee" (and Ithus .the·co,v:rage ~f;th~:'Ai>EA) i . ~een. gaps.H~ f~lIs:th,e_<?p,en.."""_~'w",_" 

.' four, types of (non-clvd servIce) state, and, theli;lw..... ~[WJlthm the COllrlIlelJ;~( 
, I '," . " .' , .... "., ., "'. '" 

" local ewployees:,,(l). persons elec.tedto pub-' these open space~ ,and those 
lie office'; (2) thepersopalstaff of 'elected .... ; anp.tradition, choice moves' 

· Offici~ls;1 (3) person~: ~pl>ointed bi'elected I ~:domwhich stamps itS .. 
· ! officials to· be : on the policymaking .level;' .... The law wnich is the resiuIting ",I'/vIllM 

'. and (4)' thei~mediate advisers 'of elected' P •• 'riot foutld,' but"m~d~Y' j;~dgzl3,~{~ 
",O,.·fficialslwithrespect'to.' ,~he cQn.stitutiona( :Nl;I:ture of the J,udicial Process 
.,or l~gal;po~et:s, <?f,}~e offici~!~'t ~ffi~s, . ',(19,21): ' ',', _. 

'the lower 'c~urts' that hav~ ~dd~essed 'F;Supp~ 587'(Ei>Pa~1991); .;~,.e' 
conciuded that appoirttecJ state .: 571; 559 A:2d 489, (1989); see 

within ihe"appointee[s] on the poli~ ntinois, 721"F.Supp; 156 (ND III, . 
'CVlnall:mfl level" :exceptiori. : See 898; F.2d 598 EEOC Y. Vermont;'904 F.2d . 

(ciise below);' EEOC V, ,:Massachu. · . Schlin 'v. Virginia,' 68( F,Supp • 
. F.2d 52 (CAl 1988); Sabo v. CQsej:,7J5.7 'Prev'd on other,grounds, 854 F;2d 43 
.". .' 'J,' . '. ,,·1·,'.... ,'.' , "",: 
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: : r'I 

, ! . ) , I, r" OJ " ", ~I ,1 
" ' , ,',", " " ' .. : " " 'I', " 

GR:2~~~s~~~~~~!~~::', ',', I, ,," J~~~r" 
Mo~over,"it sho~'ld be r~me;nbered that "PetitioJersseek: to relyo~ legislative his~ :,," 

, "the statutoryexceptio~ refers', to appoi~r .' tory,butl ,if :does ,not';helptheir ,PC;S,i#OD:, ' 
'teeS "on the ,policymaking level':' not "poli- There is lfttle legislatiye history dis~ussing 
cymakihgeinpl?y~es~'" Thus, whether':or,: ;Fhe de~inition .. of' "erriploye,e" in the, ADEA, 

" notjudges actually mdke policy, theycer- 'so petipo,~erspoint:to thel~gisJ~tive his~
',u{inly, a:re on the same,'levdas po!icymak-, .rY of the ,dentical definition in Title ,VII,: 4~ 
ini,offidals iii' other lirallches i>f goveI1,l- : ,u:.S.C!' §'009~(f)·!fanything"t~~qlistor!'\' 
ment and, therefore: are ,covered by the, e.x~,tends to ~onfirm tnat,the"appomte~[~] on ' 
ception:Th~ degree,{)fresponsibility vest-, ' the ;poIicy'ni~king lev~l" exception was r de;, ' , !, 

ed i~ )udg'~~: for. ~x~mple: isco~p~rable ,to' signed 19 b~dude; from ~e.~cov~ragel of the 
',that of otJ:er,offIc}als'that,have bee? found , :AJ)~A,alllhigh-level app?I~tments .throu?~- . ; 

by the' lower courts to pe"on' the pohcyma~
" ing leveLSee"e:g.;E~OC v .. ,Reno" 758~F. 


, 2d ~81 (CAll, 1985) (a,ssis~nt state~t,tOr-' 

, n~Y); EEOC v., Board of Trustees 0/ 

, " Wayne Cty. Com,m., Coll., 723 F.,.~\d, 509 


(CA6, 1,~83) (presId~nt of comm~mty cQI

' out, state govern~ent, strUctures, 'mdudmg 
judicia);' ~ntme,nts. '1 
: For' pIe, 'during the ,d~bates .cqncern~ 
ing ,the p~oposed, extension of, Title iVII to 

,the' S~te~; Senator ,Ervin repeate~lyex
pressed, his'conc~r~ that the (unamended) 

lege),,; . ' ",', ',', "":':"~ ",defini~on;,1 of"em~loJ'ee'~ , \Vould ' b~" con- : 
, 'PetItioners argue that the'''appomte~[s] strued,to:r,each' those "pers~ns who, exer~ , 


, : on the.. 'policymaking level!", exception " ~cise the: leg;slative; executive;and,judici,al - ' 

,should be ;con~trued 'to apply "ohly::oper- " p~wers :ofl theStatesa,ndp~litical' s~bdiyi- ' 

, ' sons who ,advIse \ or work closely WIth the', SlOns of the States." 118 Cong.Rec; 18~8
" , ',' " ' 'I " , , ,,' , , 

elec4!d',official' that chose'the apPointee.'" (197?) (emphasi!), added); Indee~. he ex
, "" ' , , I ' ' ,

Brief for Petitioners 18., In, supp,ort of that pressly complained that "[t]hereis, not e~E!n 
claim, petitioners' p~hitorit that the, excep-" an, excepti~m in th~ [uname~dedl,bill '~ the" , 
ti?ri is, "~and:vic~ed:' b~twe~nth,e "p.erS~nal,':effe~t- tlfat\ the EEOC:willnot~~~ve jupsdic- ," 
staff" and "ImmedIate advlser"exceptlOhs 'tion oyer, . : .. State Judges" whether they , 
in ,§ ~30(f); 'an~ ~us '~hould' ~e ',read' a,s ,', are' electe4, or, 'appoin~d to o,ffice~';' {d.,' at', , 

,covenng only SimIlar employees. ,', :,.', 1677;' :Also relevant IS S,enator Taft's, com- .. , 

r , 'Betitione~' ',~r~mise; ~ow~~eri; does not' , nie~t ',th,~t;Iin. order, to ,z:es~~nd' ro.~~naU?r :.' 


, prove their. conclusion:, It is, true that the' ,E,rvm sconcerns, ,he was wIlhng,to agre~ to ' 

',' pl~cement:of the "appointee" e~<;eption: ~e. ,', aiiex~ePti~n,rot\ only ,for elected. ~f~icials,' , 

, ,tween the, "pers~)IialstaW' and "immediatEU' ,?,ut also" for .• yhose at ,the ~P declsl~~~~k-, " 

',' adviser" exceptio'ns' sugg~sts a, similarity, • m~ levels 1 m', ~e , executIve, an~~~dI~Ial ',: 

, ,a,m?n(th~ t~ree. , Bll;t the most obvious ,pran~,h ~s; 1~~11. " ' id., ;at 18,38.,:, \, 1,'/ 


sImIlarIty ~ simply that 'each' of the three \·1'he,defmItIonof ~~employee"'subsequent,"', 

, , setS Of etnployeesare conrikcted 'in, ~ome' ly-was ,modified 'to exClude the four catego-: ' 

, way. with: elected officials: 'thEifirst ~nd" ries' ofeniployees discussedaboV'e. i The', 


third' sets ilav~ a certain' working relation: , ' COnieren«eL'Committ;e~ that added th~ 'lap. 
,ship wi~h elected officials;'while 'the second " poin~e[s] bn th~ policYmaking leve,I" ex-' 

" ,is almointed 'byelected officials. The~e:is :' ception maae clear the separate natJre Of '"" " 

, not~xtual'~upport for ,conciudipg.'that,the,that~~cep~ion:: • • ,'" '. '" ,:', ; " .. :j.; : 
second,settntlst (j,lsohave ~ cl~se w9rking ' .."Itis,.tpe;intentio,n' of the:confer~e~ to 

" , 'relationship with elected officials.'dndeed;' 'exempt'elected officials and members 'of, 
r' R~ch a reading 'WOlild",terid' to,"make ~e their( p'etsonal staffs,' and' persons' ap- :j, .,,'. " . " '., 'I"'! " 

, appomtee",,: exception' superfluous' sin~epoiil~d by such elected officials as advi,s~ . 
the .)ersonal staff" and "imI:riediate ad~is" "ors· or ~ ,poll<:y~akingpositions at, the' 

,ern exceptions would' seem 'to' cover most, ' highesLlevels " of, the' dep~rtIilents or 
• ' , , ,f , '" " 'I .. ' , , , 

, appomtees,who are ina:,cI9se working rela-~, " agencies of State or local govern~ents, , 
" tion~hip' wi~,:~iected officials.': ' ',' !Juch ,~s ,cabinet. offic~rs, '~n~,,~efS?n~ 

, ,{ ';' • ' • 1 ~" , • ~ , 

I:, " 
\" " ". ~, .. " , I 

" '. 
," I 
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, " 

/.. 
.... ~. r . 

' .. 

( .' .' 

" 
.;. ;' 

""" ... \ 

2414 
_, j ",.' t . , , (', I 

,with,. ,,··iesp()nsibili.ties '!1t thb: '. ';,1 join 'Parts I, a.ndIII 
-local leveL" .R.ContRep. No. 92.,..899;, ..' opinion' 'and: copcur:' in its 111CIO"Tlnprlt· 

'pp. '15-16 (1972) (emphasis: added).·.· ..1, ';"J': ... '. B" ~.. ~·CK·'M'u''N" ,'.- h 
.' .' .'. ""1 '--., .......... ". : " ,. .; ustice .a.....n. ,Wit· 

. !. '. The'ital~cized j"or". ir~.~~at. ~tatementin~i~ : '; MAR.SHALL Joins, ;dissenting; 
cates, contrary· tQ petitIoners'· argument,· .",.", . 
that appointed officials·:need· not be adv~- " '.1 agree'entirely With the cogent' 
ersto: be cover~d by the ~xception. ,natH-': t!OntaineH'in Part ·1 of"Justice . 
. , . ';. " I, '. ..' ' .. ,. " ,.'.,.... . " 
er, it apJ)i:!ats ~at· "Congressi~tended' tW,:> . opinion; ante . ..'For the reason!! 
~tegories: polifynuikers;:w,honeea. 'notb~ >, ~y j~stice ",HITE~ th~, . 

, adVisers; an,d ~dvisers,\who .need·not b~' ·resolve Is'whether appointed "'''',OO'''U,n 
. policYIIla){et~/'I' EEOC iI.; Massa~IiUsett¥ : j~dge~ lu-e ex~lud~d .fr~m the: . 

. 858 ~:2d5?;,~6 ~CAl1988):Th,isreadingjs .. hibiti~n'of mandatory retiremept 
'. .con~lrmEld' by" staf:t;l.rnent,by ~ne of th,e gress .. estAp,lishedin the Federal 

. ,House "M~nagT~s: r:Repre~;pt:ative .Erle~-, ,'9nm~iiatijjn in Employment Act 
born'.,,:ho e~~I~lI~ed th~~ [9n the .~onfer- '. >U.S.C. §§ 621~4; 'r part cOI1nP3~n 

. '~ ~m~e, at; .a~dh~tI~nalquall.lflcat~~t;tWd·asb~dfef~~·· ,justice:WHITE,however, in' 
, ,exemptmg t ose peop e· appom.te . y 0 ,1 t··· th 't' ...... ,' ". ted ta'te' .' d' ..

'.";,' , . I' '. '.,'.. " Ion a appom SJU ges' . clals at the State and locaUevel.m pohey ... , .' . " ' ~'I .' . 
.: . k;I'ng PO'Sl;tl'O 1 ".;1'18 C' . ·Rei .' t 7'567" "the..narrovv" i:!XclUSlOn fromma ns. ong. c., ,a .... ", '. "" 

. " . .•• ; II. , .'"" •. '~.' :'. ,~hatC.().ngress created .fqran
'," In. ~~dltio~~ ¥t~ p~~ase ;the hlghes~ l,ex~, ,the ,.policymaking' level;'"

Ells" m ,.' the I. Conference Report . suggests . ' "".,., , Ii" .' 

h G · '.' "1' '. .., . . . , ,. § 630(f)., '.,', '.ta,t,· ong. re,.ss .Illtent~ru,' ro. bmlt. the ere- . ,: :;,,' ' 
cep.tion . "down the: cham of command;, and. . ,,'" ,', -' . " .; , 

. not so much ,across agenCies or'>dep~- . . :' .'; . '''I 

. ,',' 

, 'inen~." '~Ef!!C v:' MassachuSetts,' 8ps.' ., For two reasons>Ido not 
,F.2d,~t 56:il'al~o agree' ",ith, .theFi~t ""'" - . , . . . 

" . Circuit's ; conclusion that even lower court. ,notion ~~t an appom1;ed state . . 
Judges faIr: wi~hin the exceptionQeeiu~e .,' "~pp()~~tee ,"on. the ))olicymakin~,. 
'~'each judge~'~; a separate and.indeperidept, First; evell ass~~ing that judge,s' 

,.' jlidi~ial offi~ei;" is' at '.the very top of ~~s, . }escri~ed. a,si,~ol~cym~~ers >,in 
p~cular :pohcymakmg' chain of· com-' ;cum~tapce~"the,. structu,re: 

" mand,responding': .·.onlyto'/idligherap-, . histOry of,thlr policymaker 
pellaie 'cOurt.'} -Ibid..', .',: ,j \". ,'!;., / .1,', clear thatjudges are not the 
'.'F~~these:'reFo·mi,:I'wo~ld hold.th~tpJti~··, ~IUike~, .whoni"Co?gr~ss. ":," ....""u,cU' 

ltIoners are :excluded from the. cov;erage ,of c1.ude ft:om the'.ADEAsbrpaq 
tlte' ~DEA I,!>e~ause theyareH~ppointee[sl 0lld"w.het~lE;r~r not 3:. plausibl~ 

" 'Ollth~ ~~i~Y~akmg;I~VeI";'\lnd~r 2~~;sfF~ay, be ma?e'for judges"ooing 
§ ~O(f).. ,:.•j,', ;",; ,'0';.- .,; ': ,:I i' :ers, I .would def~r:;tothe 
3. The pissent argues that we should defer to ,the' , cep,tion in Title VII. see post. at 

:, EEOC's view t,egarding the SCllpe of the "policy, ' ,\ sion did not 'state., even in dicta, that 
.' riJaking level"/ exception.:~e~t." at ,2'U8;. I.. ".:, tionis liin~te~' t,~' those who .work, 

I disagree. The EEOC's posItion IS not emboched" . ·elected· officials: Rather, if merely 
: (.' in <iny forrtt8ci lissuance from the:~gency. suc~.as " ; the exceptioii applies to officials "on 
.,',' a regulation. gu~deline. policy ·stateme~t. orjad . ·levels· of state or ···Iocal . 
',", .,ministratiye ~ajlIdicatiQn, Instead: itis'mereIy ,~'EEOC Decisions (-1983) 11 

the f,EOC's''lit{galing position in .recent lawspits. . the EEOC's position is. for tlie _ .. _"_._ 
Accor~!inglY.it is entitled t~ lii~le, if ,any. ~~f~r- '. above. inconsistent with the plain . 
ence. See"e.g.; Bowen v.Georgetown Umverslty :, the statute at' iSsue.' "[N]o deference 

.' . ,Hospita(.188Itl,S;'204; 212~213.109;S.Ct. 4~8: " agency interpretations at odds with 
473-474, 1!>2 I:.Ed.2d 493 (1988); St.Agn~ I!os,' ··langUage of , the statute itself." Ohio· 

.:,pitai v.' . 1 90S, F.2d ~563.· 1568 (Ct,IDG ·pioyeesRetirement System ·v.·setts; 
1990). .the: dissent does cite to an' 171, 109. S.Ct; : 2854 •. 2863•. 106 
~EEOC / .•Wm';ihg'the~policymaking: ~" (1989).: _ ;".:,,~;.;, \ 

"1 

. '" 

, -; ". 

'. I' , 

. '< \' 
" ' 
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, "':: ,GREGORY v; \\SHCROFT 
, " ' .. Clteaa 111 S.Ct.239!1,'(l99I)' " 

i, " 

' , ! " .. ;" 'I 

able const;nlc,tii;ln:'.o( ihe~'ADE,A ar{ co~eri~~, cy~aker" whorh'~, C?ng~'es~ inte~ded to, 'ex" ' " ' 

,', 
/' ! 

' \ ' 2415 

appointedstateJu~ges.', "c • ';' " ,elude from,theiprotection'of/the~ADEA. 
", )' "'A', ' '" "The pplicy~a~er'l~ciusii:m:is:PI'ac~"be-' 
""Althoug'h it" ~a'y' b~\p~ssible tOd~fine ari, tween the exclusion of"'any person chosen " 

, by, such -: [elected] 19fflcer, to' be!<)D such. 
aflPojnteftju,dg~ as: a ~'poli~Ymaker" with', office'r's,person~listaff"and' the exchisiori 
~nly adictionary,as'ii guiae;' we, havEd,n'" , " 'I ' , , ' , ., " tru th 'I ' ""'f of' "ari immediate adviSor with respect to 
~bhgation, to cons e e exc USlon '0 ,an~ , " ". ',' ,', 1 ,."", ' 
" " 't .', th'e pol' k' g' 'I 'I" , 'th' ,~he exercls~.of the, constItutIonal or legal 
appolll eeo~ , l~yma m~ve WI ," , 'f' th ' , 'ff \" S'" 29U S C 

) sensitivity, to' the context in :which' Con~ ,P k';:' i " §o;~rs(f)' 0 R' ~.:o,I~e", r 00, 
gres§ 'placed it. In construln,(an unde- ,; ,> ,.':. ~a mg ,e po lcyma c er ,exc ~-
' "d" tat tory' term' th" Court has' , d, SlQn m, hght of the"othercatego"nes ofme s u "IS ' ' a -, , , ' ,r" I ' ',', ' 

fhered' . steadfastly itO ,the ' ~le', that. employe~~li~~d !wi~Q 'it;I c~riclu~e that ~h.e' , 
,i ,,: ords 'grouped in alist should be giv-' c)~ss of, ~ppomtee[s] ,on the ,pO)lcym~¥m~ .c', 

:n r~ate'd meaning;'~" "~; Dole V. ,Steel: ,level" shou~~,be !i~i~d,.to: those ,of~icia's ' 
!~or~ers, 494' ~L~, 26, _'_:_",110 S.Ct. ,9~9, :wh~ ;share the, ehafacte,n~tiCS, of'.:pe~o~~ • 
)30,' 108- L:Ed~2d 23 (1990), quoting Massa: staff~ember~,a~d tmme~la.te advlse~, ,t:e.", 
~huset~,v, Mo'raSh,490 U.S. 107, 114-115" tho~~who :work,eJo~ely Wlththe appOlllting:
l09S,Ct~ i668,1672~1673, l04.'L;Ed;2d ,98' off~e~al~nd !1~e;dlre~~y accoun~ble to ,th~t " 
:1989), quoting 'Schreiber' v,',Iiurlington,' offl~laJ.,AddltIo~alfY' I'~~e:~lththe~ea~ , 
1IJorthern,. Inc./472 U;S.- ,I; 8, 105 S,Ct. sonm~' of, ~he S~eopdClrcul~ ~n EEOC,v.: ' 
~458, 2462, '86, L.Ed.2d 1 (1985),'quoting' 'V~rmQnt, ,904' F:2d! 794, (1,990):, ",,':""
Securiti~ l~dustry': 'Assn. ;'P' Board~0/ " ",'~ad' Co?gre~s lin~nde~ '~ .excep~. a,' 
GovernorsFR8.,468 U$ '207 218104 "wIde-rangIng category ofpohcymaKmg 
,Ct.300S,'300,9',' 82 t.Ed:2d.158, (19,'84~, an"d : : jn?i:Viduals' opeta:tfll~ ~h?J,IYi~dep,end~nt•• ' 
hat "'in expounding a statute, we [are] ,', )y' o~ the e~~cu;d ?ffIClal,)twouleJ proba.~ , 
ot ",' guided 'by:~ singie'sentenceor, : ,blyhave, placed that expansiy~ category' " 

member '.of a' ,sen.tenee; buf.lo9ktothe ' 'at the ~ndof~el ~eries"no~intheJnid-; , 
provisipns "of th,e ,whole law; ,3:rid ,to its : : dIe.", 'ld;" a~ ~98l , .:. ,'" " " .;,," 
' lbjectand, pOlicy;'~' ,Momsh; ,~90 U.S., at ' .Be~atise appointe9jhqges ar;e, not a~ouilta~ 
115; 109 ~:Ct., at ,1673; qu.oting'R.ilOtLife " hle'to the' ciffieialWho appoints them ,arid 
," " " " I' ' rnsuran~eCo. v.Dedea~i 481 U.S. 4f.,51~"are, preCluded fro'm working closely 'with 
107 S:Gt: 1549;: 1554-1555; 95, L,;Ed,2d 39, ,thatofficial once; 'been appoirited, 
1987), ,Applying, these maxims or stat",· 'they are not '<)D' 'the" policy~ , 
.oi-y ~onstruction,J conclude tPat ari: 'ap·, , -making level!'<for 'of 29 U.S,C. 
loin'ted state judge ',snot the kind of.'·poli~ '§ 630(f);: " "." 

! 'r' . 

,;" Justice WHITE' finds the'diCti~niuydefinition, duty, to faShion ,broad, .. 
,of "policymaker"broad enouglitoinclude the' t:lmloUSnll~gl', ',ri$hts:,and dllties'"of. ' 
'Mis'souri judges involved in this case. because' , 're,served primarily for', ' 
, judges resolve disputes ' by choosing , .. 'fro~'v, Vermont. 904 F~2d 794. 
among alternatives' 'and elaborate their choices' 800-801' ' , 

in "order ',to guide and '. :: determine ,presenl ' ' " ' ': ' " ,

and future i:lecisions ... ·Ante, at 2413. See also No~ ,amI persuaq(:d' t~at Judges should be' "r' 
'Gregory v, Ashcroft, 898F;2d 598;"601 (CA8 ,considered 'because· they .sOme, 'I, 
1990). quoting:'EPOC'v.Massachusetts,,858 F.2d " times faShion', ' ' and are otherWise I 
52, 55(CAl'1988)" I hesitate to classify judges" ,'lnyolvelin'the ,of tllesulte,judi:'> 
as policymakers; ,even at this leVel of abstrac. ''clary. St\e In re Pa. 571. 583,..586.559' i

! ' ,lion: Although'some part ~hijudge's task may ,~A.2d:489. 495-4971 ,These housekeePing 
i :

be to filHn, the interstiCes ,of legislative enact· ; ,tasks are' at most , , to ajudge~s primarY 
ments. the'primary task of a judicial officer 'is to" ,'function' " ',I, \ 
a~plyrules: reflecting .the policy, ~hoices !Ua4e' ,',.' : 

utu''''''I:''.' suggestion:,by, or ,onj:lehalf of. those elected to: legislative .., '2." r disagl,"ee with 
pOllcyInaK:mg exclusion ' ~nd 'executive, positions. ' A jUdge 'is first' and "that this reading 

2413.;.2414:,o~em~t one who resolves disputes. and not' renders if' 
',. ' ". " 

1 " '" ,~ 

'" 
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.. D' ","':. t<,·" .:, '~ppoin~e' ~n';the polic~Jllaldngl~v~l!"{''. ".: '.1' ::: ' 

" ,The, e'Vidence of-Copgres;' i~teriti~en;'::', dl1lf~d jili'response·fo theconcenis'i1rrs, 
a:c~ng. tile pO,Ilcymaking exclusiori ~tipports . by' Senator ~ivin".llrid ~thers,~" ante, . 

. . ,'.. tit.is Iia~ow readi~g.:, Asno~,? ~Y[,J~stice .,241~,.. ~nd' th.~refore should b.e,read. ~~.: . 
:=" .• , '. WHITEnante, at 2413; .there IS lIttle'm the. ~clude. Judges. ." .' .. ,:I. 

'legisl~tive hjstotj o(§,.~30(f)' itselftoajd ' .. ,.".. " ", ':':,Ci! , 
, I· , , "., I . "":', EV,en if the only.le,gisla.tiv~ histPryavr,

,our inter;pretiveendeavor .. Because ,Title 

'VIl of"I~,'~ 'Cjvil 'Ri.ght,s. ~A~t of 1~64" 'abl~ was. the abov~uoted ~tatement,.·


' Senator Ervin and the ,final amendin~" § 70..1(f),as amended, 42 U.S.C. §,2000e(f), " ;. . ..';' ... 
\ . ~ontain's' :language.identical '~,tha:t-.in 'the: co~tammg ~e pohcymakl~g, exclus~on,. 

'.' ". A.DE.A's·,:llolicymaking· exchision, hpwever," !would ,hr _r,eluc:-ant to.,' a9c~pt ~~t: 
, .'v~ a~~or? sllbstantial Weight.to thellegisla- ,'~:HlTE.s analysIs., It\Voul,d, be, ~~. 

tive history'c;>f,the' cogna.teTitle',VB provi- . :~onclud~· that. thegen~ral '. excl,us19l"\ ., 
, 'sion'lin cdnstiuing §'630(f» ,SeeLJriliard th0s~;'on ~he P'olicYlllalcing level" W;8s ai, 

, ) 'v. Pons, "]434 U.S. ' 575; "1)84',:98'8:<b£, 866/ ,.ed i~respon.~e t9' Senator; Ervin,'s very s', 
812,' 55 L.Ed~2d 40 (1978) (noting tJiat"the,' .~ific . concern ·abC1ut '. apiiointed j~~g. " 

.' , 
· ,prohibitiohs ofthe :ADEA were detivedin Stirely;if Congress I~a~desiredtoexch ' 

j haec 'verba .fr:om'Title VIIi,): 'S~e al~oj~dges";""a~d wasresponding.:t;c; a,sp~c::' 
. i I Trans' I World Airlines, Inc:' v..Th:Urston, .' complai~t .that, judges would· be' withm \ ' 

'1 ' • " -,' .. • , , ..." ,.". .., .- , 

" ,469 U.S. pI, ~21, 105 S.Ct. 613" 621-622, jutisdictio~ '~f the EEOC-it. would'Jill . 
•. f ,', 

" " 83 L.E?2d·523, (1985); . ()scarMay~* ~. Co.': ch~senf~ :clearer :language' to~c~ompl.,,. 
;iJ: 'Eva1ZS,1'44l U',S. 750" 7~.6,.. ~9· S,.Ct:2069; thisend.3 I~ _any' cas~', .a more~~tai: ,~ 
2071-2972, .60 J;..Ed.2d' 609, (1979); '.EEOC v. . look ' at'the genesis~f . the policY.ffiaki· 

,:Vermon,t,I904, ~.2~, at 798.... ":,:";'1": .'. e~Cl~ion.se~ou~~yundepni~es, the~;s.~~.t 
. ',When :~ongress:decide~to 8:men~Ti~e .~on. t~at It wa_s:m~f.l4~ ~ mcl~~~.app?j, 

',. ; ""VII, to' "ll~<;lude Sta~s . and local ' govern- . ed· Ju~ges. : ... , '. . . '.' :: '. ': 

. , ' 
, '; . . . .t:nerits ~ !employ~rs, th~origi~ul.l;~m ;did,' .;After commenting ~~ the absence" ijf 

·no~ :co~~~n. any .empl.oyee ,e~clus~0!l'... As . employee exclusion,,' Sedator 'ErVin ; 
~us~ce W;HITE' n0:-e~,ante, a! ~l3; tI:e: 'posed the"toJ]owing amEmdmen't: . 

· absence ora proVISIOn 'excludmg.certam .::'".: ."';." . ,".,' .. ,,'.'J,',. "" "',;,,:.. .-, 

: state 'e~p,oyeeswas~matter ofcpric~rn .. ,:;::Hr'J~e'term 'e;IIlploY~~'as.~etfo~jp. 
for Senator Erilin, who.commented.thatthe'; ,ongmal(act of 1964 ,and as modi~le( 

· . bill, as rep,orted, did nofco~tai~~'pibvisiOri; .]}ie:. pen~irig bi1J~,hali .not i~chi~~,: , 
. ~~to the 'effectthat the EEOC will'not have' ". person elected ,1;0 pubhcofflce.m 
'. jurisdictio~ over:: ,. State judges~'\vhether ' .. state ~rpolitiCal subdivisionof.an~ §\ .' 

., :, 

, ; 
'. ,they~are enacted or,appoirited to office .. :.. " by t1;tequaJified voters':thereof,"or . 

'i , , .. " ' .li8COng.Rec.' 1677 (1972). Beca~~e: this . person chosen by ~uch' person to'Sd' .:~, . .. . \....,.' 	 . ' , fJoo~ coimhent'~efe~s to appointed jhdges; . him 'inresp~¥t '. to the .ex~rCis~ ;6f ' .J' ' 
", Justice WHITE 'conclude~. that the- later' . 'co~stitutionalor )egal powersof,jiiE 

•.. .i amendrrientco~ta:ining the exclusion of "an . " .fiCe." :US .Cong.Rec:4483 (1972)5" ' 
: ,. t .' . '.. :'·~I'· ..., ..... ,:',. 'i' ',' .:.:.... ' :"':->'~:'",', ";; !!!,,:;~;' 

There exist poIicymakers,wlio work closely witli "level: particularly in the . context of'the '0. 

I, an app<?ipting officiafl?ut who are approp~iaiely,' .' exception~ that surrolmd it, is an !Xfd W8; 
· . classified ~ neither ~einbers of, his'''p.~tSomll, Congress' to exclude judges; a' pl~ill staler 

.\, . , .. ; .' staff~ no: '(immediate~~vi~r[Slwith respectto', :'!pat jud8.e~ areriot'~~ployees' ~o~ldsee,rr, 
, , the exercIse of the constl~utlOnal.or legal powers most· effIcient· phrasing."" Ante, at 2404.,,' 

of th~ offige:",Amongothers;' certain)inembers·., . majority dismisSes this objection not by ref.l ' 
,I; .I.' .' 	 , of, th~ Go-.:ernor's Cabinet'.and· high level, state ;. . it. '!:rut ,by noting tluit '~we are not looking f ..\ 

.agenCy~ff~ciais weIl might be covered by the 'plain statement thatijudges.are excluded.~. 
, 'policyin~~ing exclusion, as I construeitl: .:.. :' .. For 'the . reasons noted· in Part I ofJIJ' 

. '. ,'''', ',:",'c,':'[; ., > "WHITE's opini~~,i/lis,r~:ning is faulty; , 
3.·,Th~ .m"inritv acknowledges this anomaly: by . . . jiOirited judges are r;:overed unless 'they fall.:. 

... ~, npting . ' , '''app()illtee[oQl.the poIicyma!dng,':-' '''in tlie enumerated exclusi91lS. ,. '. . . ..... , . 
.': " .. .;... .,', .. I, '.' '.', ., . ". '. J'" ". . .. '. 

"" t".. .' . . -. ,'". 
~ " 
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. MASSON ,V•. NEW YORKER .. ".n.u.nc.l"'~ 
,.' 

I "j
.' II'.'. \-,., i ' 

, , The' Mi~~ourico~~tii~tional/provision' ,'" : Jeffre; M.MASSQNt'~e~ith)Jie~.· . 'j 

'mandatingthe'retirement of a judge ·who::v• . ",. "', 
reaches' the age of 70 violates. theADEA . NEW' Y(nUCER.·MAGAZINE,INC.; '1_ 
and,is, th~refore; invalid.s. 'C~)Iigress enact, ... ' .' '.; Atfred L Knopf;' -liic. and.' . 1 
ed tb,e A,DE,AWiththeexpress'purpose "to· . . , 1 '. \ .' ,I .,'

" I . f Id .. ' " ,/ Janet Malcolm. . I 
;promo~ .empoyment'o ~. oerpersons' ,. 1 ,.. • , ..... 

based on their~bmty rather thl),n age; to '>Nr',; 89'--1799. .,.' ,J ,',' '. 'l :,'. 
prohibi(arbitrary age "discrimination in em- , ." 'Argued Jan; ·14, 1991. . 

.ployment; 'to helpemp'loye,s and workers" , , 'D~iaeJ,Ju~e'. 20,' 199i.'" I ',., 

. find:·. ways Qf· mee~ing' probl~ms' arisipg:, "\" , ~ ," (-r 
from the impact of age (m'empl~yment.'.', . . "::""," : ,. ;' . 1 


29 U.S.C.. § 621. "Congress prOVIded for: Notedpsychoanalyst, who was subject.! 
1 

only !iriiited<~xcl.usio~s fr.~m "th~ c~verage '~fmagazine'a~ic~e,and book;, broughtlib~li 
of the APEA; and exhortea courts applying • action against puplishers and' aut~or.. , ~e ; , 
this la,VI. to'¢onstrlie. suchexcllisions nar-', Uni~d,StatesDistrict Court for the.North- I 
rowly. Tbelsta~?te's strUctureandiegisla- . 'ern ·Di~trict· of ICalif~rnia, :~ugene. \ F.' 'I' . 
'dve hJstory reveal that Congress did., not, Lynch, J., 686 ·f.Supp.1396; granted sum- . 
intelld ~nappOiTitedst8tejlldge to be be':' ~mary jUdgment'. iIi 'defenda~tS!·favor.. Su-': 
yond,thtq;c6pe oftheADEA'sprotective .persedingitS 'prio¥\opinion, 881 F.2d' 1452, 
reach, ··FUrther,- . the', EEOC, which is ,the COurt of Appe~ls for the ,Ninth Circuit/ •., 

, , " 1 < .. • ',' , '. I.' '.' .' 

charged.withthe enforcement 'of. the 895 F:2d ,1535;: affirmed. ' Ce!1.io~ .was 
ADEA~ h~deterfllined that ~n a.pi>oin~d '. granted. The.SuPfeme Cou!1., Justice Ken •. j 
state judge is covered by.the ADEA. .This .'nedy, held that:: 0> evidence presented jury .: 
Court's precedent dictates thl:!-t'we defer to.:' question 'under. California law· a1'to wheth-l .. 
theEEOC's'per~issible: interpretation. of ,erauthor actedw'ith requisite kp6wledgel'" 
theIADEA.·..' .,,' :- .'" " . of'falsity or, reckle~s disrega,rd as to trUth . 
I~issent: .::,' ~or falsity of.fiv~()~ six cit;ed passages~ -and . 

.1,(2).onremand, ',Court of Appeals was to· 
.. , , , .' 'colli!ider in the 'first instance the argument 

" ," 

. ~hat D.istrict Co~rt \erre~ in grantin~' ~um~ . \ ' 
\'.,,'. . mary Judgment .~. J;l~bhsherson b~lSof ,i' 

. their respective ,,relations :with authoror\ 
. lack'of,independ~ritl actulilmalice.: ','

" .),. " 1 ., 
,. . . ' 'R~v:rsed, a~~ ~eman,ded. ".' . '. . if " , 

.. , " .• ,1 " . , '\ Justice. White ~oncurred' ,m part and, 
'. .dissehted in part and filed opini~n P1 whi~h '. i ' . 

" .! 

·J~stice. Scalia jOiiied. .' ",:. . ::."" 'j 

"the policy~itki~g level who~ 'coniressintehded" . ~nothing :ore}hall aL a~ericy,~~~ve~~e~t·)iti•. "1' .' 
to exclude from ADEA coverag~.' see CCH gatingpositi,on."Id.• 1at 213, 109 S;Ct.•.;at'474. .' ,.' 
I;EOC .'Decisions .{1983), 1[6725:. Second. the For.all the reasons that deference was mappfO;, " , 
Court in Bo~en emphasized that the agency had ·priate in Bowen, it ,isl appropriate .her,e.,. " l' 
failed to offer.·"a· reasoned: arid consistent :view '.' " , .. ' .:" _ ,." "."'. . ' , 
of the scope of' the televantstatute and had 5. Because l.Conclude that tile challen8ed Mis.: , 
proffered an interpretation Ilf the' statute' that '. saud'·. constitutloniil' proviSionviol.ates . the . 1 . 
was "contrary.tciihe narrow vlew'ofthat provi,' ,
sion advocated in past cases."See488;U.S.,at ADEA, ;1 n~d not .. consider petitioners~ alterna· 

212-213. 109' S.Ct.,at 473-'-'i74~, In ,contrast; tivea'rgument thai the mandatory ~retirement
I 


however, the EEOC neverhaswaivered from' its provision violates the 1Fourteenth Arrieri:dmen~'. 

view that the pOlicymaking :exClusion .does not to'the United,StateS :. See Carnival 

apply to appointed judges. Thus, this simpiy' is . Cruise Lines, I':'~.· ~;;,' -:-.U.S. '-'-'; -'-,' '. 

not a case in 'which Ii court is asked to defer. to I11S.Ct. 1522, -'-,; 3,; L.Ed.2d 62i(19'91). . . I
'.... ' .,.,' . , .: ,.' . . I' 

, .' " , , 
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, OCTOBER TERM, 1990 

. .. '.\ . 

".'. 
" .; 

.:> , " " :' ':' ,'." , . " . , ',' I " . 
., STEVENS v: DEPARTMENT OF .THE TREASURY ET AL. 

, , " , '" ".' - , 
'. 

-';;---,-I-..:::;-~u~q.ERTIORi\RfTOTH1~;"UNITED " . COURT OF APPEALSFQR 
'~.~:. THE FIFTH CIRCUIT 

" -'~ 

'No. 89-1821.' ,Al'!{~e(iMarch -19, i9~1 ~De,cided 24, 1991 
, " , " 

'On API:ii 27, }987,petitiopel;Stevens, who was'in'his 60'§,' w~s ~u?Jecte«( to" 

--" 


, " 

an adversepers<.mnel .action9:v.:his emi)loyer, the: Intern~l Reyenue 
, ,Ser~ice..B(Hieving tiult.he hadbeerl the victim ofage cJiscrimi~ation,: he .' 

,,,,~~> 

attempted. to iI1vok~ his I\dministrative procedure for resolvirig-- , 
'''"",- . ,such claims in September 1987, longafter'the' expjration of the applicable ',.,. 

time. neriod' set forth_il1~EquaLEmployineilt-OppOliunity-Goirimission---'
~~--'--'---=(E:==E::'::OCt re~lati()f)s: 911 ~6<;toter 19, .he. filed aformaladniinistrative ' ; 

.,
" . . comj)lain t . of age discrimination with :tlle. pepai-tmeflt of the" Treasury; , 

.. coriCluding with a I}otice.of his'intention to .sue irthematter was nbt:sat:.," 
',- " 

" .1-. isf~ctorHy rt~solved,': The. complaint was 'rejected because of the . un-:" 
, :timeIinesp.ofhis initial atteJ~pt to obtain relief, and the EEOC's Office of 

(. Revie'\vanciAppeals affirmed: . On May" 3, 1988, <Steveilsfiled a com-" 
:- .. ,,' : plaint against the Department.-and its Secretary in the District Court,~ 

,'\vhich, dismissed the case with~prejudlce';- c'Oncluding that invas "without 
..... 

, , " 

" JUl;ischction" .' aj)ply the Age Discrimination in Empioyment Actor 1967 . 
. (ADEAj in the cir~umstarice's. 'N9ting,that aJederai emi)loyee has two ' 

alternative avenues 'ofreIiefunder the>ADEA; the'court reasoned 
that Stevens had IiOt's~tisfied the ):equiremel;;,sfor ~prQce~C\ing. di'l'e<;.tIy· , 

. t'o federal court tinder'29 U. :S.,'C. § 633a(d), \.hich, the.cou)'t dedare<i; . 
,/ " ..~ 

'" ri,landatedthat he '~jnitiateari'ac,tion n(),later than 180 <;hlys'from th~ Im~.. 
~.. ~ 

'. lawful action and notify th~ EEOC within 30 days prior to.commencing·~ "'. 
• '1.~ 

.:,,: , ' . suit," and (2) that his at~empted administrative procedure had not' piOfi-'~ , . 
" 

'erly, been ilJvoked bec~~se .of untimeliness; whereas, hayitig chosen the;. " , "', ';-,~, . , -1' 
'I. 

,,' 

\ J
' 

~ . ,> " ,
"'-7 ; 
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2" 	 , OCTOBERTERM,1990. 
"', STEVENS.v.'.. DEPARTMENT OF lREASURY ,~3.) 	 1 ' 

" 	 -', . - /"~ 

Syllabus 500 U. S. ,-; " 
i'
I' ,(' 

,\ :,  ".• ;., 	 • ~ .' ." :'~.. •• •• ~ '•• ~ '1'.. <," '., ...._ ", .! '_. "" • ~. r • 

administrativerolite'under'§633i(b); he was required toexhaiJst his ad->, TE~,JJ;; jOined,' and inall~ut·.P'rt Iy oLwhich: ·joined.'miriistrative n;inedies'beforebringing stiit".,'Th~ Court oLAppei,ds de-.' 
, STEVENS; J ,; fil~d an:opinion con~'\lrrihg in part and i~Lpart;, 'crared,that, under §633a(d), Stevens had to,'file a notice ,of intent'tosue" :,
PO/it; p:1L '",'" " 	 . ,.

withiIi 180days'of the allegedly discriminatory aCtion but did not have to ' 

.' initiate his' federal suit within that 'period. ' Nev,erth~iess, the court af-:, 


'Alison.Steiner arku~d the, caus~-foI" petitioner.- With'her"firmed thedismis's~lof tJiscompfaint on the ground, th~t, since he had not 
initiated. his 'suit~Uf1tir ~ay 3; J98S, his October 19, '1.987, n,otice to the on .the brie'fs\vere Michael, Adelman and Doiu:ildB.,:Veryilli,,jr' " ,.' '" ',.' '."',< ':. " '.'" 	 f

EEOC was not effective. ' " "" 
'H~id: < " ' ,:. ,', 'Arliy ,L:'Wa:x; argu~dthe c~useimjhac 'm~~fo~respo~d

1. Ste,ve!1~',ciV:i1 action was timely ,tinder, §633a. Pp. 5-8. " '., /"ents. With her'· on the, brief. were: Solicitor: General Starr, 
'(a) Stevenscle'arly':met tl:te requirem'ents oC§'633a(d), ~ whicl1 calls , 

, 
,.Assistacnt Attorne{Ge1wr.al ,Gerson, jjepu,t~S~l{d{ior Ge~

an9tice of~'not less,thari"'30 'days to the, EEOCJof an~intent to sue. , , eralRobe;rts,Han~ietS.·Shapir.o;Mickae(Jay: Singer/and(not noti!icati011withiir 30' days),a\1d provides' that the~.'notice shallbe' "4 .. ' 
" .:Donalcl R,. Livingston., ',::" , ' '/"; , , fiied"withi~"J~{) days of the alle-ge.d unlawfulpt:actice, (nqt filed wi'tni\1\ 

" 18Qdays of.the riotice):~ Her~;t,heEEOC,....,whichacc€!ptsa riotice given' . ,~, ,'" 
,t6'the~mploying"~geri~y'as,s\lfficient:c'orrtplian~e~with~the-:,statutory'no::---~'~".,~~~,~, ~.......:....-:-,JU~TICE.BL~~KMuNAellvered.th~ ,~pi'niOll:of;the·Gou~{:·· 

lice requirement':.::.. was notifteion Octd ber 19,' 19&1, tl:te176th day 'after· . '. . :" I' 'This 'case 'concerns 'a claim of'age:discriminatiort:said·,to·be' 

"th~'. aII~ged'discriminatory :action of. April 27, 1})87 ~ :Arid suit w~s not,:' . ,', 
flied, un~ijMay',~, :1988, a !:late more tha,n'30 days afterth~,notice was '-'::., 

':giV'?fl; ;Pp. 5~7. " " , ' ,,',: \ ' " .,:" . 
, ",(b) There is,po di!lcernible. basis for concluding that the',suifwasIiot' . " 
filed wit:h,in th~ applicable'Ii~itaticms period..Siricli! the st~tute:does not! . 

• ' 0 • ',expressly' impose any additjonat limita~ion'~'period for'a complaint,it: '. 
,. ';. ',',riiust'b:e assumed that, Congres~ intended to 'impose, an appropriate pe- ~ 

,,: .riodborrowedeither.from'a stat!? statilte'.or from an analOgous federal ; ',/ 
~~":"'::"",one;,,--Ifneed'not~b.e~decided-her~-whicl:dimitations:period-is~applicable' " .; 

. ;,,'-tl>:§:633a(c) civilactions,siric~Stevensfiied 'his suit: oniyone year. and six 

days ~fter the. all~gedly di~criminatory event: . Asrespondentsacknowl


'..~dge', that is·we\1 within'whatever statute of limitations might apply. 

Pp. 7::'8. ' '. . '.' 


': (cfThetilneiiness issue,is properly:pefore 

. (rid Court heard the caSe. on the meiit§, and.tne 
turn s~e~ificiiIly r~fe~d to'Stevens' notice of intention 
'afl!! answered the thneliri~ss question incorrectly. j:). o. ..', . . •..... 
'2. ,This ~oiirt will not addtessthe'question.'whether Stev~ns, having.': . 

, fil~ilan.:.~ministr~tive complaint,was' req';iredto'exhaustli.is:;ad·minis~ :, 
. ,.tra:tive remedIes before.filinlta c~vil a:ction~ since .theGovei-nin!?nt,- indi~; 

'rElct contr.adictfon ofitspositio!1 before the .Court.oi Appjoals, now' fully ': 
agrees with Stevens. that exhaustionis no(reguired.Pp: 8:....11'... :;. 

897 F.2d·526; r~yersedatid remanded.' .' ", I 
:~. ;..::. 

, • - • • ,,: \. 	 - <:~.: "~'. '.; 

" BL,ACKMUN ,J;, d~liverea th,e,Qpiriion oftheCQll,r:t;, in which REHNQlJIST; 
C. :J. ;,and' WHITE, MA~SHA:r;L,Q'(:;:OI:{r:<,OR,· SCALIA; .KENNEDY, ai1dSou~ 

~, 	
'.,; 

.:( 

iri violatiop,'(:i§'15'(the'iederaLeinpioye~~:l'componerit1 of the'; 

'\ 	
:Age'Discrimirtationin E11lploYl1lent AcQ)f1!t67.(ADEA),81 
S!at;"602, 'as aQd.edb.y the 'FairL,atJor:, StaniJ~rds .Amerid~" 
m~nts of1974,,88Stat. 74,.anda~ende(h 29 U;S. .c: § 633a . 

' .. 
-, .1 

.PedtiOner~Charl~s..:z~~si~\tens~1n:~is_atl.:efuployee~of4he~~i 
;i .United States~ 1ntemafRevemie gervice :(Service).': ' '" 

"gUst :1986, yvherihe\Y~s·63.yea~s·~of ~ge,Ste~~ns' was ac;.: 
'c,epted'ipto:the Service's Reven~e -Officer'1\~iningPrograrti,
'at A.ustiii;Tex.; atld' asslllUecl'probationaristatris asa :civil 

.~. ·,seryicee,mplciyee. '011 April:27>I'987, 'he was advised that· / 
performance in the program--: was l1o(sa.tisfacto:r:y::' He:

then requestEid:a 'transferolJt of the proWarrt'anda·demotion; , 
ratherthanf~ce separatioIl from-HIe Service. Believing that 

"he had been the -vIctim' ofage disci-iin~nati(;m;Stevenson ,May,: , 
, 21 wrote his Congres'sman, for' assistance: .-. See.',App. &. 
' That inqt!iryprovetl to be nonproductive.'.'. . • ,: .' 

, ,.,1n,Septemher:.l987,' petitioner att~rripted_ to. invoke his . 
'. , agenc'is :a,drnihistrative: pr.ocedure .'for ':resolving age', :dis'-::' 

.1 " erimination ,co,mplai'llts tbro'ughan':iriitialineetirig with .arl 
, Equ,!lIEmployment OmJoft;liri!ty Cqunsefor .. -',This, however, .• , ,', 

. . .'.' w:",,:'; . ....' . - -" . .c.- •• ' ~ .• :,. '~ • ! ~.' j, • 

I. " :.'.:. 
'.I 	

" .,' 
" ~ 
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,:..:, ·.STEVENS V. DEPARTMENT OF TRJ~;ASURY' '. ',' 5 

.- :.: 

. ' . Opil1ionofthe Court' . 500"U.·:S. .'1': . j .. ·::..Opinion of the Court 
'. 

".. '," , ' ''.' ••' ".' .' . '. < '·C·c·,· "; ," ,,' ,.:', ' ' '''. '.'. '.' .:,. :' 

.. was long ~fter the expir3:tioi:l·~fthe.?O.:day· perjod;pr~scribed .',J '\ ,~iting 29' U. S.· C. ,§·.633a(b):-" ·The comt, reasorlE:~d" tha:tth~ . 
. ' for such a~ ap'pfication~~y,29CFR:'§§ 1613:511, 1613.512~~nd.. L ~c alternative.,adffiini~trative 'procedure, which:petitioner' had ".' 

. ',' ;:.Hn~.2"t4(a)(1)(i) . (1990). /. On' ".October ,~~,..pe~iti.bne: .fi.l~a.~ a'; :, "1" ',a.tte~pted.,. had not p:r:operly b,een inyoked. because bf the un- . . 
" 'forriuil, adniinis!rativ~com·plamtOfage. ~IscnmmatlOn wIth, . i.'" ~ .."b~elmess .o~ St~vens' complaint' and' the ab~ence.of asatis'-" , ,.
'" 1he~D,e~ar1;~ent ofth~Treas?ry.'A-pp.'1~'"A1 :~he.en.<!of~,.j,:. factpry ~xpl~nat.ionf~r~h~:~el~y.>~h~'c?~~}her~~ore con-: 
'.' :that complamt \Vas the foll~wu~gs~ateme1).t .. ThIS ,IS ,3.1so m,y ""I c1ud~d that. It ,was "WlthocutJuTlsdictIqn",Joapply. ~he ADEA,',' 

'.. -,notice o.f.~ntenti~n t?'Su~in u,. S._C~.vi!Dist~ictCourt if the.' .' '11.:.:< ...... : .'. "to the Circurnstances . o(~teven.s'.deni6t.ion 'inA-pdl, ·'i98?,,'~ 
. matter Is·not satIsfactonly.resolved.· Id.., at 15. The COIJ1- , . '''''''''". ~ App~ to PeL for Cert.'A___ 3,to A-4:,> . .' ~:' ", .... , 

"~; 'plaint was reject~d, it was 'said, because of the qelay.in see~- j... "1?e~itioner'appealed to tlieUriitedStates"Court o"f Appeals' . ' . 
.', ",,: ing.a· meeting: ~th t~e' cou.nselor.andbecau!';e there: was no.. :"'- . " :~or::the'fift~'Circllit. In an unputilishedper curiam opinion;.: ... 
. :..... showing 'of good cause' fRrnot . complying ~ith the30:',day re,~ '. . . . ......' that courtqis~gr~ed ,wit1:i·the Dtstfict. Court's: statement that. " 

,:.·quire~ent.· .' 1&, atl~:· ''rfiis actic)B wa.§l. described by the Pi-" '.. '. ' . " . the,employee, could go directly to fE;dehtlc.Qurt"no hiterJhari .' c. . 
.. rector of the Regiori:a1ComplairitsCehter' as."a finalagency.·.· , . ,,180 days}t9m the urilawfliLaction.~1t,said~that'Ste;yei1s,had,~ 
:decision~"1d:, at19.. 0 11. petitio!'!er's. ·app~llLto.the:Equal, .'. , . .",,: . '~ofile a.nbti~e»fintehttosue wiihin18o'days·. or the' alleg~~ ;,' 

," Employ'ment OpportuQity'Commissi6ii (~EOC) Office' of Re- . ". ":~.' .. ' ~edly discr,iniiJ:mtory a;ction but th~the did not have tQ"iriitiate;~. 
,:v'iew and· Appeals;' the rejection for untimeliness ,was af-. . \2, .. · ,~isfederaI..suit WIthint.hat period. Id., at/A~7. .'Thecollrt 

" ··'·:fu.mecl on March 30,1988.> Id.; at 20,. . ...... '>,,< .. ': ..:",' ..' ."<'Yent on, to say:· "However; ..Steven~di~not initi:;tte the pres- . 
> , .··On .May3·, ~~19~8; pe~itione'r~led''pro ie.his,coIi1plai~t .... .~.~ ,'.1" .efltil(}~i?n J?federalco':lrt~ritil )Ylay~[3], ..i988[;]therefore. 

·a:g'ainsttheDepartment.oftheTreasuryandIt.S'SE)Cretar~ I~'; ,': "i·~,. .,'. Ste~ens ~9tI?eto the E~OC,0(O<;tober:J9, J987wa~notef:.,\ 
.. :the United"States,District.Court fQr the Western DisttktOf ..:.~" ·1 '~"" .,' fe~bve."· 1bld... , Thecolirt.collcl1ide~.: "AlthougJ:1 thedistdct~· ," 
'··,T~x~s. : jd.~ar2~·: ·.Atim,.erisuin~(hearing, petitionerwas.'· 'i.:.·courtdidn6tst~t~·theapplicableJaw'correctly,:ultimately \0, 

.~r~PrE:~·se1}ted~bY'C6li~~e1:c,-The.::d~fe,nse~'move?~t()':?~irniss~~h(,.. '.~.: ,·,I·~,,: .,.th,e~co~~ct;result~\V~s~r~a"c·~e~lsin~~ ~f(' f~ns J~iled~~o. me,et~ •.'~ .. 
/acticl11'onthegrotindthatpetitioner hacdfaIled toest~bhsh""'" '-.' ,. ,. . . the;,reqUlrement~ s~t fo~hm 29U. ~. C'. 633a(d)."· Id.,at,'· 
'>~mybasis'fbr tollinKtne 3()-day p~rlbd: )d..,at?~:;Th(Dis:.~. '.. ' "A~8, ··The·f)isthc~Cour,t;'s· dism~ssal was £tfW:med.:.Jlldgt.' :.' 
~.' 'trictCburt granted'the. mot{On a~d·dismisseqthe.case ~ith .:., ~. '.,; orderr~portedat'8~7 F: 2d.5~G(1990).. ' '. ............. " " '. '. 
, . prejudi<;~'; r App:..!?Y:et. for. eert. ,A-I-:: It~Q~ed:~."[A]rf~m-' . .. 'Ye;grante~~,ertI?mri 'Qver respondents"?PP(),sitioiL be:- .''.·f, ". '.' 

'~ .' ployeewho;beliey~s t~athehas been"dISCrIminated agaInst. ; . ,. .. '. ,cause of what appea~ed 70 usto :.be; :;t.<;lea,r;mfsr~admg'by the, 
.... , ·l;>ecause.'·of,age llas:tw() .av~.nue,s" Of reliefunder the.~ADEA'~:·· ..; " . ',c 10w~r<;0llIi~ Qf~h~, apl?!I~able andImportant ~ederal ~tatute; 

'he'either"m:;ty proceeddirectlyto·fedetal'cotirt:and·initiate,. ,498U...S..957 (1990)." , {, 
:;- 'aria~tiOri:riojater than' ISO 'days from the p,nlawful'action, and '"'. '~'", . II > 

, .' ~otifY the,E~9:G Within'30daysprjo.t to'" ~6mni:~cing. sui~/' ..... ,: . "',. '" Asthe Distr:-i~t Co~tnotedin j~;~pinion~ 'App;.. ~9~Pet. for " ' 
···ld., ~t. A-3,~ CIting ,29~lL S~c: §63;3a(9)~?r hE; ~ay file an"" ': . .." ." C~rL A~~; §15 of the ADEA prOVIdes two altermltIve routes 

. 
.' admmistratIve complamt wIth the employmg .,federal,agency 
. and appeal' an.adv~rse· fi~.ding .to th~':'. ~EOC"in~ whi~h:'c~se 

.' 
' 

/.::-'. '_. for pllrslllllg a claim of age. discrimination:~' An .Individual 
"." -,,' , may 'invoke the' EE.oC's a~ministrative p;ocess 3:~d,then file 

. 
-

\.' '. he ."fnaybrihg .afedera1 ' civil 'action Only' afterexhallstmg , . a, Civil~action in fedet~Jdistrict court ifhe is not satisfied with' . .., 
his'administr:ative·remedfes,"App.,·to·Pet:for. Cert.:- ~c:.3, . his admirtistrativetemedie~; . See 2~rU.~s;'c, §t633a(b) and .....•. ~, . 

"." '.: .0'. ':." ".'. i' , ...... '.. ',~ " .".,,-"'·~.':,,:.:::·.I· .>.~ 
.~ ~.... -. : '. . :. ~ - - . _/ ... 
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6 OCTq~ER TERM, 
' 

199Q - ST~VENScv,'DEPARTME~T OF TREASURY j"', 

.',,' Opinion of the,Court 500 !-J.8·~:'f ' ," 1 	 Opinion of. the ,CourtwI' • 

1 	 ' 

.~~~e~f"~~r:~~:p~r::~~~:n;~K~~f~~~~~~r!~;,fu~O::~ •.·-.. ..... f ... .. ·...•. ~;.~~;~;~t~C:d;~;i~~:~,3, 1988, a Qate rnore than 30 •. 
,~ge~cy or t?~ E~OC at ~ll.,' He can~eclde,to _p~:~ent th~ ,:'," ',;,' :TheCol,1.rtof Appea,ls cOITecte~ on~ or;t~e DistrictC'ourt's 

JIlents of hIS, claIm to' af~deral court In the first Instance~', " : twoe'rrois: ,,~,,': ' ;': ' , " 
,See-§633a(d).' :Both,routes-to,coUrt, are imp'licated in this ' , "C' 't' 't'" h tth d' 't"" t' -.,..+' t t d St h' 'd , - , ," , " , '. ", ,", " 	 > on rary Q w a, e IS rIc, COlli" S a e, evens a' 
ccase., We address the dIrect route first. 	 t' fil' t' f' t t't' , 'th th EEOC ':th" 180'A' 

:, :.Sectiim i5(d)0(the:Act, 29U' S C, §633a(d) reads" 	 ' 'doe afnho lce o Ind ed~ ~_~~e WI, e. 'S~ "In, 'd
' " , ,."", .. "," :: ,:' ' ays 0 ,t e allege IscrlinInatory actIon., tevens dl' 

, '''When the ,individual'h~s ,not' filed ,a :complaint ',con- , ',' not have' to initiate his feder3.I' action within 180 days of " , 
", ."cerriingagediscrimination ,with .the 9orlnuissjon; no civfl<, :,,':the,aliegedactioh, b~t rnerelygive noti~e to the: liiEOC 

:action ll1cay b~ :comrrien~ed ,by anY'ind!vidualimder this " 'ofhi~.iiitention to: initiate·3, civil: action.·'~, ' Id.;'at A-7, . 
, section until ~he ingivi?ual~as giye!1 t~e Go~m~s:sio~not' ,/ ' ,But~the ,Cour(~f Appeals then added .Vhe ,~'e~ten~~ already 

~,,',~e.St'~" nt~.~~n thI~ydI'~Y7~ no~~ce._of a~ l?t~n~ to _file such,~:., " , f ' ??te.d:c"iIQWeyt;:)r,:,~t~vensdidJ10tjnitiate~the~pres,enCac~i.~n_,:_,,_...:,~
" ' . ac 10. S~ch l!0t ce sh~llbe filed WithIn on~ h~ndred . ' 10 federal courtuntdMay.4, 1988[;] thereforeSteveris' notice 


" ,. ,', ,and eIghty, days af~er the alleged unlawful practice 'pc-~", ,to the' EEOC of October 19 '1987 was:not effective.'~ 'This 

.',' ,.' ,'~urred;" (Emp~asI~ add,ed~t ,,' '-,",'" "".'.,', enign;a,tic'se~t~nce -surelylj~pli~s, 'even I! itdoes~ot, say so 


The'Di~trict Co~~obViously misread this, statu£e when ,it,' , ' ," : ," ". 'dir~c~ly, tJ).at the court,'wasnot ind~sagr~erri~nt With -the Dis..:," 

Baia tha.fthefe~d:~al employ~e:'!may Jii'oceed directly; to ,fe~-:' ,I, ,tt:ict Court's sec~nd. error"":' that the fe?era!' l,iti~ation had to ' 

•eral court ,andI1'11t18te ~n act~on no later,<than 180 days from " i ' ," l?ecommen~ed unthm 3Q days of the~otlce, Instead of aft~r 30 

, 	. ,'lh~ unl~wful a,<:~iOn and notify the ;EEOGwithin ~~ days pdor/ ,I, ,days from thenotice. ,We note', at,th,is point.:that theOis
.tocommencjng sui.t." ,App~ to Pet. foiCert.A-3(emphasi~', ",: ~.: ,: .. tric~Court's and Court of Appeals' errorin-their reading of '. 

~ , "',. ,. '_ '. '.. ~ .,,/ . . 	 .... !. ," l, . \. • "',~ . 

-~'-:---',-'-,added):.: Theccoprt,thus'imposed-'a'reqilire,merit~that-the'fedc;-; , 'the~statute-h;:ls~al~o-:-be~n~replicated-by-tw~rothe'r-::~ourts'~:~-

~ralcourt actio~,beinstituted within tlie l~O':day,period'and :' ., See Ca$tro-:v., tJni.t~'d States; 715. F. 2d399~'403 (CAl 1985g 
,'an additional r~quirementthat the EE9C be:notified"lVithin' ",McKliineyv. Dole~'24'QU·. S. App.:b. C;:376; 387,765 F .. 2d 

'. ,'30 qays prior ~9 the'commehcemenfofthe suit. BuLthe stat~.'· '1129,1140(1985). The' applic;:lbh~ regulations 'are posithreas:,' 
,ute. .reads~therwise as to~bthrequirem~l1ts. ,It calls for a' , ' ' ~o the 'absence of'such a "within 30 day~" requireme~turider ': 

,';::notice of not less th~n 30 days to~theCommis&ionof an intent .~. ' the'ADEA" in marked contrast -with the' sib~tion concerning' . , 
'- to sue (not notificati5:m within 30, days);, and it~ provides that ;- ,the'asserti,on of;a"Title'VI-I'claim.' J3ee ,29 'CFR §1t513.514 'I' 

"the notice sh,all, be 'filed,With'the Corn:Iri~ssionwithill180 days , :(1990):" Resp()ndent,sconcede allthis~. for:they say that "the , ,~
"of th~_aneged'unlawful practice '(not. filed Within_1?3(),daysot: ! ' ',: statute 'is cli~;:lr." Brief {or Respondents 29."" : ,:' , 

" 'th~ nptic.e).,:. Clearly" peti_ti.o~er stevensme~ ,both, require~' , (, There' is nofoun9ation tp.at,:We C,ah discern' (or any conc1u-,~ ,i, 

ments:"The EEOC was notified on October:19~1987i:.the :, si~n thatthe''suitwasnot filed'withiri the applical:!le period of' , 
176th day after the allegeddlsctiminatory action'-petiti~n~ , '--~ , )imitations. The statute does:notexpresslyimpose any addi
er's transfer and demotion of April' 27,'l987~had occurred. I , ' " ' tipmiJ Hmitations periocffor a complaint ofage'discrimiriation., 

". ' " ., .' " , ' ", ", - ,.oWe-therefore assume, 'as we have befo~~" that Congress' in.: -, 
" - ,1The EEOC accepts a notice given to th~'employing agen~y a~.suffi~ient" ' :tendedj,oimpo'se an appropriate period:bQITowed either'from 
comp)j~~ce,with pie statutory notice requirement: See Mariagement Dj- ., ,,", , : : a state statute or, fromananal6gous federal' o'ne;' Agency 
rective EEO-MD, 107;ch.12,pp.12.,-2 lind 12:'3 (1987)· ',: \, Holding Corp. v. :Maaey"Qujf&./Associates~ Inc. ,'483 U., S'" " 

f 

.~ , 	 '." . 
" 
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STEVENS v. DEPARTl\~'IENT OF TREASURY; , ,9 

I- .OCtOBER',TERM, i990 8 .j.,- , 
\, '. , . , 500 U. S., I' ,~. .Opi~i~n of ~he Court

Opiniori ofthe Court,- I 
, -. I,' 

I 

'toute -to Jederal'~court. ~. onc~pehti~ner iiiidfiled ,an~EOC1<:i3~ 146~148 (1987).. , Inthiscas~, :We need ,not de~ide\vhich ": , .: 
r :'

I " 
complairit,':was he: required toe~haust his .administrative .'. )imitatio!,!s period is ' applic:,lble ' to a, civil· action 'upder '29 -:-., 'reme9ies,in order to file a: civil action in'distr'ictcourtY· Tlie': .... p. S.- C. § 633a(c). "Stevens: filed~is suit on 'May 3, 19.88,' 

. ,'J '. Cc;mrt of Appeals expressly!':)tated itscir.ctiit rule' on~xhaus-onlyone.y~ar and·siic days after the allegedly discriminatory 
. tion,just ~eightda;Y8after... itissueQ 'the, opihjqn. below .. " In· ev:¢nt ()f April.?7;· 1987. ..' Th~t, a~ responderlts-acknowledgE!~ , 

'_.White,v. Frank,8~5 F: 2'd 243, 244'(CA5), ce,rt: denied, '498 ... ' ,Brief{or']{espond~nts'30,'''is 'well Within.whatever statute of 
, ) U. S. 890 (1990)"the colirt."said:"[A]n 4DEAplairt.t~fi whg, '_.,. "lirrt!tatioris mighfapply ·to theaction'-"2, .. 

chooses .to~ppeal the e'rnployer:s determination, t6 the Equal 
,--- ....... 


III.. " , I" -' - EmploYment ()pportUllity Commis~ion., ;. must ,awaifnna1 . ' ' 
" 

The Solicitor General' however submitsthat-the:peiition'" , ,'action ~y that agency before filingan,acti~njirfederaldis~ 
fo~. certiorari should· b~, dismissedas : having . been i:rp.provi-, '. ': ',_ ' . ..tri~t co~rt~", 'rhe exhaustipn i~sue has divi~ed· the :C~c.u~t~.:. ;. ~ . 

~. <,dertt}y gTanted ..' /4.,)t31. . He rests thi$sublllissipn on !he '~,.~..:~__. _.'__. _,~c.ompare,~·g~LLa!YJ/Qr(L~.lL_S. Army_Cor.:p~.of:fJnf!tneers,:~:~~--,-,-~ 
~argumen£'that~p-etitiotfer-aia1iOFproperl.Y'pfese.riCtli~ ~riier.its. ,.". '.83~F,.,2dP92, 1194~1195: (CA61988), wj.th Purti~lv. -Ha:fris, ~. 

'of the timelines!dssue to the'Co1irt~ofAppe::lls,and tJiat this ·,658 F .. 2d .134, 138 (yA3 1981), cert. denied, 462 U. S. U31 ;~ 
. ',c"ourt $hoiddnot, address ,that~questionfQf the firs! time. (~983)'. " , ' .' ' . ....,., .: . 

'._~, /<L,at8:-9, 11-,.15. 'He madeth~,s~me.argrill1~nt inlii,s oppo- . :.' ,'Although· the 'issue is. an important one,. it ishere:thi1t 
sition, to the petition for certiorari'., .. Briefhi Oppositiol,1. we en;counter procedw:al difficu!ty,'. Respo\ldEmts in dire.ct>, 

, 5.:..7;/ We reject~d Jhat argument in gTanting certiorru'i, and' 'contradiction of: their position, J>efore the:; Court 6f Appeals, 
:We 'reject it again now' becau,sethe: CourtofAripeals,' lil{e.,· . '. -,. ',now ,fully'agTee 'with petitioner oilthe'Jl1erits 'of the exhaJIs-: 
the' District· Court, before it, dec:;idedthe ·substa,ntive iss1:l.~' ' :,' tion issue.' . According to the Solicitor General, a federaJ:em..::;~"_._ 

_ " _Rres~J1ted;_,,_'... . . . ,_ < ~loyee wh.o"':elects, ag~ncy-review:~of a!1\ ageuii,s,crimiJ1::ltiorI<. 
:", f~_ , . The District Court heard.the cas~ :on the'-merits. . 83c--. . ' 'claiin 'need not--exhaust his 'administrative ;:emedies :before . 

176. The Court. o( Appeals in its ~urn specificallY'.refe..rred to,'\ . -";. b~ing1ng a' civil action. . Responderits ha~e' thus abandoned 

. :8tevens' notice I?fintet?-tion to file'_~:civi_l suit, App" toP~t::f~r, , .' tliep.osition-t.hat.,they took before:theCouitoiAppeais w~en, 

9~rt. ,~:-7,~and., as we have.e?,plailled, answ~~edthe tImeh- '.:: '- : in their, briefther:e,t:Qey said: . '.. ' . : ", " 


'nessJ questIOn Incorrectly.- We thus are.' sat~sfied t,hat the . " ,'.. ". .' .. ': . '. ~'.: " :, .. c.. . ... : .. , .. 

issue is properly before us.' , , . ~~ an ,employee files an admInIstrative clann WIth hIS. 


, '.- ~ .", ' agency, the .eJl1ployee 'must properly 'exh~ust hisadinin.:. 

.. , ." .(, -IV -. . " " .. . istrativeremediesIike '~mployees'alle~ngoth~r types· of . 

. :' 'A.ns~~:ring:-the'tim~linessquestlorlin petldoner'fUavo~, as -.: discrimination" '. .. '(; " '. - . 


. " . we haV,e, brings us to an issue involvingthe administrative' ..:. . :~ ._ . " .. ~ .... , . ~."" .,,', 

;,. " , . , .' . .' "It is ~ellestablished that a federal. employee mlist 

2Irid~ed'wh~nStevens fo~nially ,*a~'a~vis~dof his ,right to sue, he was . t,iIl!ely exhaust· any administrativ~ r,enie~liesavaiiaple toc:-,' 

, 'told: "[Y]o~ MA'Zhave up to'six yearsaft~r the .right of act}on first ac(:!rued" '" him. before he Gan, bring' suit ' .. '., .Thetefor~, ,Judge
. in. ~hi;cn~~'file.a civil'a:~tion." , Th~swi:lsa r~f~reri~e tQ th:general statute .,Buntori-prop,erly'dlslpissed Mr; S~everis',-cause'of action' . ' 

ofhmltatlOns,28-U.S.C.§2401(a)!for·a.clVIlactlOnagamst,theGovem- b'" "M' 'St" d"d~ 't· . 'tth' d'· ..... t t' "':" 
S· 'B" 'f'" R' 'd t 30 . 22' ecause r.. evens 1 no ,mee e a mIllIS ra lye re t ee' rlelor, espon en sc\ ,n. . . , . .. ., ,",-men., 

," 

;. -'.' . , .'. 
, . '1" , . \. 
. . 
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'J STEVENS v, DEPA'RTME'NT OF TR~ASURy' 11- ~<; 

.6pin~on.of the COllrt~" ~$oO U.S. :, J, . . Opini,onit STE~ENS, ~. '? 
~ , - -; . . - , -, '{ ~ " 

>,) ~ ~ " " :.", . ' . . :., l '. -:; _ .' ',_ '. • 

quirem~nts.'~ .~B:def:f~r Appellees in No., '89~1<:i32(CA.5), , ' . ~Meanwhile, to 'be sUre, th~rUlingsih McGinty, Castro, an.d 
pp'- 6,",:,7,' -- ,..'.' , ...... ~, PucrtiU, ~aIid.any otherrulingto'the, ,s'ame effect wIll r~rriairi 

Re~p~,nd~~ts,~6f!~ourse,:-'aCknow,l~dge thi~,Tr. orOtal Arg~, .." .. , . outs~din~andin co~ct"1t~Larwlord~There:i~ little,Qt 
17,an(icQllcede,thatthey indeed "tool5:~~differ~?t positioh," ;: ".":' .nothln~, ~by,~~y. ofdl~agre,emJ~nt.,?r,~greeme!1t~t~,t~ose 
id: :at 22. They candidly say-thatl'wehave:r~considered oui ,<, ",cas:~~ that thl~C~)Urt sh~u.ld do. In }~~ present ,h~lgatIOJl' . 

.po~iti()n.;~, Jd.~, at·33.!· "," .' ,.... . ' '.... ,'" The. cases ~a~;be~~pe~tIv~ly challe?gedor supp()rte?, .by 

. JUs'ali weiland goodJortespondents'torethinktheirposi.;.· " ..som~ ~ture htlgan~:l? a, way, th~tW1ILle~d ·t()a de~tIve 


:tion' :Th.·e··l·'r. ch.oice·,· however, h.as'mea.ritthaf.on the.merits ,..' r~St9IUtlon'bof~t~et'hexI~tbmgconflicft.t'h!..~aG¥t~orIty. ,lithis do~s· . 
. . . " " " , ' ". .' .' no come'a ou . en' ec ..... t' h r
.. '.C.thereis no one Defore us whd :standsjn a positio!1'adverse to: d' d "tJ a~f5_~'Q 1 '~'?JernIn~ns.c a~ge.o ,

--" .petiti~ner.' Neithe:r. is~tftetean~Q~e~bef01~~'U~W~o.,d~fends' ':,_ .. :~ 'sr~ l~ef:d~o:~~on~:i~\:g,a. S.l~ can~,e o~ the conflict 'C 

,the. results reached m those de~lded ,c,ases where, Courts of. "'", ' Y, P Y , y e pa~s~ge of bme. , .• ' _' 
'~ppe~ls:h~~::f~und~n·exha~s!!onrequITem.~~t~~"~en:-~dmi!l-' ,:'r . ' . ", .' .~ 'R~ver~:'iia:dnd rema,;"a~d:~-
lstrabve relIef Iss.ou,ght before a, co!lrl actIOn lS}nstltuted. ' ",::- . ..: , !.', ., , . .'. ..'::, ~., "', . . , 

.Se~, e,: g.,')fcQinty :v. U'!t~ted.StatesDepartm~nt oj tluj, 
c 

'. ,J:USTICE8TEVENS; concurringin partand,dissentihg 'in 
Army,900F'; 2dl114'(CA7: 1990)~Castro:v: Clnited States;_.· ", .:Part,.,'. : ,_ . : '." ,_ . '.' ',' . 

. 775F\ 2d-399:{CAf 1985);' Purtill v. Harris, supra. Tho,se,:' \. .. . ", Wliile Tjoin the:remaillder'of the Court'sopinioh,F-d!s2 
" i casess~and' in conflict. ,With, the Sixth ,CircuWs, dec~sionin', ," .' agre~.with;,Part' IV.. , In'my view (the': Government-Is quite, 
,:'Langford v" U: S: 'Army Corps"oj:Ert.{]ineers,'s,up,ra".· ."'" . ,ti~htj!1 its prese~t positi~ntha~ the stat,u~~ contains ,no -re: 

" .. j Ineachofthese,dted cases,the United'States putforWarq <: . qUlrem~nt that a 'fed,eral'employee, extIaust:;admiftisttative: I 

the e~haiistionreguireme'nt. ::,We 1l!ust-as~um~, in~vie~,.?f; ~,' ,: ••_. ",')"e'~e~ies~~f~!,e instituting a court . action>: T-h~.:.casejs":llot_____,,,_,_,I 

"the~.SolkitQr GE)rieral~s: ~9Jl~,es~ion !tere; th~t ,ti1f'a~Q'Pyernment_c. __ ~.', ,_ ,:.'. j '" mogt ,. ~~-~aus~,th~~xernmeflt~s, positiori~'aSpetitioner's for--" 
no longer Wil1def~nd itsearlierljtigation:.p()sition.' ,.',' -- <,~~~ .employer i.s :ldv~rse W'petitipner~ : ~The 'adversary'pos-

H Under th~se circumstances':~:W:earedisinclineQ. to rule-on.. '. ·ture that the Gourrt; fil1ds lacking as'to.the exhaustionissu'e is 
. the merit~ ofthe 'exhaustion' issue. -' W~ (eel. that. our ~ oldy'';., . ", equallyhlcking as' tQ 'the issue that· the 'CoUrt:-doesde~ide '.,' 
'prop~r cours'e is't~.reverse ~hejud~e'nf of. th~, C~~rl of~p-, ',' . . ..... ,.,'. ,,' ,C~m?are~nte,at' 9:"'1O~. Withinie~~at -7~S. "M9reover, be~:, 
peals and to remand' the 'case for- furllierpr'9cee,dmgs.,On ~ \ 'cause 29 U. S. C. §633a, the s~atutory provision at issue, ap-T' " ' 

remand, the; defe~nse presumably (a~? iti~ a str~mg,presulPp,,:' " " ,'_ plies only to' . federal ernploye-es, the .adversary' posture the 
tion) ,Wilksubmit·to the:' Co!Irt: of A.ppeals'-its· alt~redposi- . ';' " "Court ,awaits 'Will nev:er ,arise unless the Government once 
tioils~thatthereisnoexhaustion issue at iUlinthis casebe-, '-""againreve,rses'its:position~' -'" ""c .' > ., ... 

~ cau~e peHtione~.did !1otinstit~tetill:fcourt~cti()n uiitilafter a,. . "',. " "~: (The Cqurt ackno\:Vledg~sthat':the ~xhaustion,q~e~tiQnjs an:' 
,(firia"'deCision:,ofthe~agehcy~hadbeen niade~and, if.th~t-'sub-~,·. '-",: importaotissue",on\Vhicllthelower courts are divided. See 
mission isrio(acceptecl by"thecourt~ thatresPQ!l~eritsno", '/' ~ ~,a.nte;Jat.9. The. issuei!~~also straiglitforWatd ~uidcapabl~. pf 
ha~e~Withdrawri~from the stance they tookbefore the' COlirt ; ,. " , .':.~,~wift ,resolution:--- .'Th~ government 'in its argu~eht before.' 
of Appeals on the merits.· III either event, 'petitjoner ..Ste- ,;;. '. t~e C~tu1 ,of Appeals based 'its contention that exhaustion.'. 
yen§ f.1pail:{shorud gaip'~is~day iIr ~ourtand,~llnot h~ve~ll ..... . .... ' ,is ~~qu~eds~!€lly' ~n,an analogy toTItIe: YIC ,See:'Brie{ ,:" 
avenues torel~efcoI)1pletely-b19c~ed. ..~", ; .' for Appenee8m.~o.'B9~1432(CA5), ·pp".6.,.:'7:.. Unlike Title ..,'i 

, '. . ' '\, " " 

, . ~- ~.. ' '.": , .:" ,. 
~<, 

) 

http:as'mea.ritthaf.on
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" . r_ 

, 'Opinion or' S;EVENS; J: ' 500 S. 
, . . .""-- . 

, VlI; h~~ev~r, t~e AgE! DiSCrimi~ation.·ifl"'E~plOYInent' ~ct " 
,,' (ADEA) contains no express reqUirement tha; a federal- e~- , 

,~pioyee co:rhpl~inapt seek "administratjye.rehef',:There:. l~ .\' ' 
, ,therefore no basis:from whichtoihfer that'acompl.am,ant who 
·hasv6Iuntarily., sought admiriisfrative, relief must ,. exhaust 

" , ali adminIstrative" remedies b~fore proceeding; to court., ' 'The~ 
•,",. Equal :EITIi:>I~~~~nt Opportunit~' Cornmis~ion" ch3.fge? \¥ith' , 

, interpretation _of the: ADEA, ' does not read, the statu,te / 
to require' exhaustion by federal',ertJ.ployee~< ,See 29 9FR, 

,§ 1613.513'(199.0). ,--,' f " ',~': ',', ~; " -~' ,""; "" ,:" 

" 'The'only langu~ge of the ADEA reHiedon by those, 90~s ' 
,--.,--' - ~of-~~Appeals "th~thave~-r~quired,,"exhaustion-is::the~o~~ssl()n ' 

:D;om § 633a' of.a proYisioh~ike:t~atin .T,itI.¢~V~I ~llowmga? / 
e~ployee to,a~afldon t~~:.adlm.ms~~at!veco.m~la~~t route: l!~ 
there -has been no admlfllstratIye actIon Wl,thl11 180 days. , 
-This provision,: howe\Te,r, is u~necessa~y, in § ~33a be~ause, as ' 
'I hav~ explain~d, the'ADEAcontains no reqUIrement for fed
eral employees equivllient to}itle VU's cOrnmal1d that a,com- , ' 

, 'plainant first seekadministniUvere~ie~.: ~'" ',:" , " 

I r 
I 

" IN RE AMENDMENT TO 'RULE 39', ' 
. ~. ~ '. 

Per' Curiam. , , 

IN RKAMENDMEN.TTO-RULE 39
• '- _. .: > "'";' 

" 

No: -'-.' Deci.ded.April-29,' i991 

,'!J;his,Court's,.Rule 39. lsafTIerided ·to'provide ~he douI:t Wi~h 'some controi 
'overfrivolous' or mali~iotis in forma ,pauperis fili~gs. .Damages and 

,costs are ineffediVeto deter suc~ filings, aS"in forma pau,p~ris: status js 
conditioned on an affidavit or declaration that the petitioner is financially 
unable to pay fees or post security .. The Rule applies, only to those 
filings that thEt' G~urt determines would have ~en.denied in any ev~nt 
and permits a 'disposition' or the.matter without the Court issu'ing ,an 

, "orper granting leave t9 proceed iii. forma pct~peris. . ' 
Ruie amended.· " ,'.,'.',' 

, 
~ERCURIAM., _' ", _,',.. > ' 

, ,,'W~, are ()rderi~gan~amen~n1ent tc), t~isCourl's R~le 39:,re-
" ' spectmg proce~dmgs 1n forma paupens.- '~ ,r' " '" , 

" Filings under: our };)aid , docket 'r~quir€! a,Iu)t-il}stilJstantial, ' 
filipgfee; cUfrent,ly $300,:and,compliar;~ewith< our ,printing 

, require!ll~nts,:, See -Rulei:r33 and 38:', 'Phese' Rules serve' as', ' 
' some ~isincel)~~ye t? frivolmulpaid filings~'furth¢rmore, we ':0' 

, 'I would therefore,-resolve the exhaustIon Issue as ...:well as;'have :the -ability~to'-e){ercise_controLo:ver':":the'..:.paid..docket~;,_'_ 
,tp~ tiin~ljness-:questio~h >.T,ot~at extent,,~, respec~full~~is- . ',', ',' u~<ler~R~~e 4~.2,~which. provides fO~,award~of"just ,dal!1ag 's, . 
's'erit from the Court's disposition. , .,', ,,'," , , ,; ,and single ot double costs"7jn the case "of ,a frivolou~ filing,e

.:.' , " , " 
',' 

: See 'Hatcliv. Re[iance,lns,' Co., 474:,U,,~f 1048 (l98~); Hyd~ 
.. 

:)' 
v. VanWormer; 474 U. S. 992 (198&). These.controls'arenot 

-;-. r.~effective 'With reference'· t6proceedings in jorma·p~uperis. 
~ : " It is vital~har the right 'to file ,in"jorma<pa/uperiB not' be. 

.:--
Emcumbei:eQ' by those who would abuse~the integrity ofour 

' process by frivolous filing:s; particularly those few. persons 
, " '" 

who~e- filings ate'repetitive wifh:theobvious effect 'C)fburden- " 
,', " ing the~offic.e9f.fh~Clerk and other ,members of: the'Court

~See:Purtill,v,Harri~;658F ..2d 134; l38 (CA31981), cert. denied', 462' ~staff. In orderfo preserve meaningfufaccessto thls.Court:s u, S.1131'(1983);Castr<:lv.'Unite(lStates,.775F. 2d 399;,404(CA11985); . , "'resources"and to ensure tlie integrIty Of our processes:,',we ,,~ Ri~era ~.'United ,States PostaL SerVice;~ 830 F.2d 1037, 1039 (CA9-l987), 
, cert. denied, 486 U. S. 1009(1988); Bornholdtv. Brady, 869'F,-2d 57;,63, - ' find, it ,necessarY,and·:a'dv,isable to prOrilUlgatethis amen,d~ 

,(CA2 1989); White v., Frank; 895' F:2d 243,244 (CA5)"cert:.denied, 498 'mentto Rule 3.9,'to provide ~s some control over, frivolous or ' 
" :'u. K 8'90 (199(); McGintl{v.1jnitedStates Departm~ntofArmY,900F.2d ,rnalicious in for.ma pauperis filings. :,' san,ctions':o£ damages .. :. , ' 

1114, 1117 (CA7 1990). ""., ' ",and costs~arejneffective:to ,deter such fllings'as injormapau~ :' ",~ 'oW_' . . ._" _. 
. '-.' . . ",. .: -.--;-- . .

" , 
. :" 

http:Departm~ntofArmY,900F.2d


~•.. !~ '. '",,", i'l i ........ . •... . t· . 
,. . , ' . / ' ' ,HAZEN'PAPERCO;,:v;,BIGGINS " ':"" I, ," . 1701 
l'~1>- ';,' ,I" " ~,Cfte,aaJI1-:flCt.,11711tY993)".', ,;: I' -:, ,:,' , 

"canals ,~erye'~TNe:ie, calculated in the,pripi ,aate'are":grnnted,' 'as,'is Nebraaka'i(piUtial 
,~'pro,~edmgs.::'~ut th~: requii'emen~'were : ' ~tllnriuuj, judgment 'tri~'tio~ With'.'respec(tb,· "j 

, ,calculated: for' the, purpose, Of, deterriliningthe issue, of cail~l diversion' limItations .. , 'All ' 
. :' ,the appropriate:,~pp~rtionOierit,o{~e'piv~t~' . ?th~r suinm'Si'y juftgment i'm6tions' are:'d~ ,'" 

.,'" .,'aI, reach,no~ ,to I~pose ~ ~poJithe canals" .. ilied: ",' .• ';' "1 .,,' :. "1: " ,':;; I" ',,"'i";,' (>:. "'1', , 
" 'total 'diversions, 'either individually or' 'cu-:' ,r; 'lit " :,,:', ,{, rd" ""'d,F . , ,:J " . ::': i,: , , 

I mulatively. 'See Doherty Report '161 ',U 80 0, ,ere, "''':r ';~:',',c:';; 
L, t'![T]he,fiImdith·n.gs pereinaS~:re9uirement8', ,r'~," 'w,'I'" :,: 

1." caqnot" 10k;, be deemed ,a:Jim,itation'" . o EmHUMIlUSVSTEM ' 

!1pOri indi,vitiual eanals:or groups; in actual' " ¥';' 
; "a:dministratiori~: eitp~r as to natural flow ~r I, ' 

;, 'storage water, nor do, J 'think ';Jmy ,su~h ::',;, ;:!,;,: 

. Jimi~~0D:s c~ prQPer~y~J)e :imposed .~y the "". ~1~;;::"·: :': : \ . r';. :J decree" (emphasis inoriginal));,;Paragraph' '}:;,;i:' .' :::,,;"":0-' r;,t]:J 
! V,of the decree,. which setS Iorththe ap"por~' ·.··I,.'i',.: i",:':","; :',.':~ '.' '::.', ,\i', ';';,ii': '.i.,t";,, :'-;'"I,' .,.,' ,r' :',:": ,,'e':' I' . ,"; , ' " ,': . ,. HAZEN PAPER COMPANY. 

'tl~~rnel}t,m~kesn?,;}Ilenti?~,'of dl:v~rsi<:l'.l', ',1"', ".", ',I, """":; :::,r. "<.'
J cedmgs ana expressly'states thatNebraska" ';':"'\1;",., ~t,~;I,:",~~tJt~~~~~!",:: :',':.' 

: '" . ,,,.. "" , • ',,, ,I "",,,"', ,," ,.,,;. , ", '''I, ,", ' 'I '., ' 
.. is free to allocate· its.share among its ca-' ~"i'i:::'!'7: c. :":,':v~,: :~ 'lc,«.~',,:::,:!. 

;' nab~' asjt:'~~~:'fit . See 3~5 U.S~,at:667,':66' 'flo' I,', ,; ',Walter 'F. BIGGINS.
i, S.Ct., at 2.' ',',', ' , ,:"",. ",~. '., ":i" ': . ,",; ,,,,,,:,"')'J"!, ,) ;"" ,,1:',-:,: ',".'>, ',,' ,; : '/!'" '! ;',' " "" __ " {No. 91-1600. ' ,
, In WYClming's view, Paragraph,lV of the 't- .:, .' .. '.' "",1' ,,' " I

I decree. requires 'a different res~lt. -,"The ""Argued'Jan;, 13,1.1993.
! !daster 'p'~Pl\!rly' rej~ted, this' ,a~i~me~t;' ,":,' '<,",~eci~ed 'A~rii '~Oh~93.: "" "~,:F' 
1 Parsgraph IV ,establIShes the pnonty of. ' " " " ' :".' 'H .., ,', ,n" -{ 

'; Nl\!br~~~:,cari~si'div,~rtiilgiD"the'''p.i~o~1 ,'f\":<;>':;" ::~r;;J,:):.,: ,';: ' .. 
" ' i.~~ch"felati~e'.;t4)'~~def~1 ,p'rojedS,i~'Wy;' '·f,'·Discharg~~ employee l~l'Ought:";aC?Oil'. 

mmg. See ,d" at 66s:-667 .66 S;Ct.'at2.• qnder ADEA andERIS4·,· 'The, :Umted 
We agree with :tbetJnited'States'th'~~ al. States ,Dis'trict" for-the Districtof'M~sa.'

, ' I' 'though Paragraph iV '~'iimits thee~tent'to"~~usetts ent:ered judgmenttfiDdins ADEA 
!, ,whicht~~~~R~k,#"~nals:'~~y,~¥p:"{ed~~:; ,:~n~ ~ERISA,viola~ons,;b~tt~ding,that ,vio-: 

, , i- al resery:oi~',ft:~iri'stor.iilg'witer;'''[it1does, ',If\t1on ,,\V,a;o ~~t;,'YlI~~ul;iand: ,appea,lJ!nin~ed., 
.' ',I", "not' ~I,~~e}~~),h.~,ol~t;e~ ,~tlip¢s.~9(~~~'~ : ':Dt~ Courtof Appea!,s ,for:,tJter~F,:Cire~~, , 

• restric~,~ns })?',th~, qua~tiqe~, ~t.~ater_ ,~53F,2.d'}405,a,ffIrmed.:~, p~,~d ,re:-: . 
: '!, ,those,canals., may,actual1y' divert:" ;U;S: ' 'jersedm: part. The, ~upI'Efme' Court, ;J,~~~ : 

'!, 'Brief40, ri:' 2t Wy~ining a:8k~'usto ~lan~r~ qce O'Connor"neld,that:(~),.Withoufniore.; , 
i " fy truifthcdederalresElrv6jr~ have ~~;obii~ .'. discharging, empl9yee:tii prevent hIs' pen-: . I " 

J:' ,gation''to 'bypass' natural fio~ :to: a s~nior '~io~ be~efits:from<vestingldid, not ',viQlattl ' 
, '; .:: ,Neb~~a~.~nid~~~nthe. ~a~~(i{riiaki~g ,~~~A; anti\(~)~oI~?on of:tD~A~ wil1~uI 
. \ '. eXCeSS1!e. c~l1s for, federaJ stora.-ge , water::, 'Il,the .~e~ployeeeither kri,ew .?r , showed 
, '1 (Because therejs as. yetiriadequate factual" zrck~ess' diSregard fOIl whether l~ 'conduct~, : 
j ,developm'entontbe'qqestlon ,wheth'~r'N&, ''Y~:pr()hibited by:the: ,s~~~."i:i~': ');;,;,:. , 

:1'.:'" bras~~'c.llri~lS .~ave",iJ1; f~i;,~~d~:!ei~e~~i!.e :: j'::'!X~;ca~d:and::~m~~de4 : . 
calls we dechne to do so; :.,::"', "1 .~',' ". "': ."":".".,;,,,j, . "'.':' '; ,',

I: ,', 1 :' > ' :, 1":'; \, ;':' , )~i: '.f- ~~s~ce, .~en~,e~y .,.fIled: ~~ ,cro~~~g, r ' r '--: :" iv ': ';, ,.;., ", 'opimon' m WhICh: J.~s*e,Tpomasand the ( 
-I, ,,", "" :"r":" Chief Justice concurrect', 1"1;' "I,'.. ::" ,,:.'.:;'! 

For th!! foregoing ~asons,' all of tlie'-, 'I :,' I.',,,"" : ':1': ~ ':, '" , ... ' " 
, exceptions filed to the Special Master's r:e :' ' " - ' " I: : , 
:' POrtS ,a.re' overruled.' The su~mary jqdg7 ~ i.' civil ttights, <8:=168.1' ;:-:' "<" '" . , 
i' '.. ment ~otj?ns of Neb~ska'and the Unite~" . ','',l'here'js no !iispa~te ,tl:eatm~ntilnder 

,~,; Sta~s:rega:rding'the,IrilandT.akes'\prioritY. . when factor '~otivating. employer j~ 
, : ',,\ ' ' , , ,: ' , ,,"/ 'I."," . 

. ;.' -' 
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.~ ,:HAZEN' PAPER CO.v~'BIOOINS'f 
',' '.' . Clteaal~3 8.Ct.iJ701 (1993) '.' 

'crirrrlnation:in : Employment':Aetqf -1967;': ,,~~plo;'erviolatesthe'-"ADEAwhenever iui: 

',~ .. , '~","L-''''''-r~'', ' , 

,,' ,.j' \ , 
1 ',', 

'.; I '. 'tl103'. 
,:,1 :." " ',1, 

" §·7(b);. aS~,~eride4,··. 29, U,S~C.A)\§:626(b);:·; reasoll' :~orfiriIig an .employee:'is:"improper: 
" .SeepubIi~t~0!lW~rd!i an~.Pru:asesr any respect,.~~.fo~?~~gholdjn,g ~~Iil" 

. for, :~t~er :J~~lCl;11co~tn.:1Pti°~atl4 ''.i'' not preclude ttte possibility of: : Iiablhty ,', 
.defmltlOns. . '., '. ' '. l' ,'" . . I ' .. I· ....' .. 

,,~ ... :.~, '. ··s·:'.r:l:lr;:b~i,,~ ;. ',i':", ,,\" where·anemp oyer uses ~nlinon,status'as i' 
:, ~;; ,,;:,'~ a rUS: '<,';;\, .. :" . :: .:. 'k p~oxy ,for age,ofduaf.~ii,.biiity under the.' 
Pe~tione~:' flre~ ,resP9ndent BiggIns, En'iployee ;Retfremenf Inoo1me Security:'Act'" 

w~~nhe ~WJ 62y~ars. old ~dappare?tlya . ' bf 1974 aiu;fthe ADEA,or of liability wllere, 

i fe~~, \VeekS,,~h~rtof ~e ye~ of s~~~,?.e: resting is baS~d,onage' ~thert!t,an 'years'.' 

n~~~d \ for .,h~ \~nslon ~ ,y?st•. In,~ls., ?~service:' ,"Becaus~ 'th~:,<f~, QtAp~,a1s ' 


, e~SUlng ~~S~lt,. ~ JUry fOlln~'!~1.lt~: ~l'':1;~. CIted ,:addltional 'eVl~entiai"y'supportfor " 
1,'", ',wJllfu\Vlolation oft;he. A.gE! DJ::Jcnml~a~~ll' ADEA iiabi1ity,thiS~~e ~ ',renianded~ for ,I, ' , . ',Employment Act of 1967.(ADEA) which,' I· '. ,,'.: . ,," ; - '~-,' .,..:--.-." ",:-.":'.; ;., "£ . 

,m ',: . - . . . . ..,. , " trhat cQ~,rt, to ~econ~lde~ ,!~e~her, ~e.Jury· " 
:gave rISe to bqUldated damages" . The DIS- h' d 'ff" t' 'd . 'to' 'find' ". h I' b"Ii .

" '. .' ,', '. ",! , a su IClen eVl ence ' :suc '·18 I -,
tnct Court granted petitio~ers' moti(;m for, '1." ,\' "', ". ""';.:', ",;,' '. 
'd' " 't': '.. tw'th'" 'tan' 'd' ,', ,·th ... , rd"t .... ,.ty,pp. 1705-1708., . ··1' , . , '''. '" .JU gmen"no,1 ,s . mge,.v~ IC on'"I.. , .'." '.,.\, " , :-'... 

," the "Willfulness'! finding~ 'b'ufthe'Cotiit 'of, f .·2., The Th:urston "knowledge or reck· 

T :'APp~a1s re.~~sed..;·kiv}ngcpri~i~er~b~e eT~ , ': ~re~~~" ::~?,~d,~t~??:, Jiq'u.'~~,~~,
t phaslSto ;vldellc:eof; ~en~~op: lll~rfere?ce" appll;s n~t o~l~ 'fhere th~ prec;u." ! : 

.in' uphol~~g;'~EA;, bab*ty~~ ,findmg:'" Vlo,\ation;,~, ,a jf0rrIla1•.:~~~ll~ \ ' 
, that ,petitioners': conauct\was willfulbe.:': :policy, as; jri. Th:urston,' but:' ' 
, cause, under th"e' stanaard.:of' Tia~Worid: is llri informal' decisioil by the" .' , 
Airline8,lnc.v: Thursto~(469U:S, n( 'that ~as! motiva~d: by 'the em" 

,j' .128, . 105 S~9t;: 613., '. 625, ,~3. B;E(i.~d·'. 523; ': " age. 'Pet~tione~:i, ha v;e: no~, ~~< 
j.: 

. r . ,they,kn~w :orshowedl).'eckless disregard" this~Court ',tha~Tlfursto.ni w~ " 
. I for·-the' matter' of whether, their. conduct . decided or that ·the Courtshotild r· contravened th~ ADEA: : i,i,." ' .: ' . from the rule of stareldeds'is; ApPly.: .",

I " lteld:' ':' ",:,:.~,' ". "<: . _ ,':" . 'the rhurstonstandaril:~ eases ~findi~ 
r .l,An~empi~yer ,does not violate 'th~ ; discrirnin&:tion will';not' defe~t the 

" II" ADEA by ~~rfenng;wi~ an'older ~mploy~:: ;':: .', s~ste~-:-qflili~i~ty, ~tende~\ by, . 
ee's:pension benefit8'that;wQuldhaye vest~· . 'Sln~e.the'APEA a~fords:~p. ,em-' ',' '::I' ed by' virtue~:of.:the:·:e~pioy~eis ye~o( 'a "bona fide :oc~upa~?m~l;qualifi~": 

, 'service;',{:Q a ;disparatetreatrnent cas~,: lia" ; . qefense,. and 'exemptsf certain ;sttbject 
" :, Ii'. biliiy, depends "ojl.whether ,the' prote~ted ' . and personS,,'an ~tpp16yer ~c6tild 

. , ,'trait~~~~erthe 'ADEA,ag~actiiany 'fiO-' ,: , :but)rr good f~t,h,and',n(:)l;Il:~ck~',: , 
;,. . L tivated·the empl.oyer's' deciliion: ·~,,~eritn.a£ ' believe'thar,the~~tute,:.pe~its a '.' 

,I, . decision 'is.Wppl~Y'J1lc)tiy~teilbr fa,c~~~ ~ Qth~ : . .. de~i!!lio~fi:.'~t>,~, ~there " 
, ,erthan.,age.t~~ propI~Jl).:th~~ ,prompted the . " . ',. . .; .b~:tween ~~s.,~e , 

'ADEA'fj :p!1s~g~il!-acc~f.i~a.nd ·sti~~~. .Thursto'f£.~ ca~se,a,sN!t. ~ith~;Ill:~an" ~ '. 
tizing stereot}rpes',bo.tit, Qlde~ .:WOrKers' " ,of, the' word, ",WillfuV{ ,;,Jl'he ;distinction. 

: • ••••• .. ", ,J •• ':. ,'. " • ~. ... :J, ," • L )." " ' • ..' .••• i'" t'f . ," ,,,).•. ", . : ," ,I, ',' pr~du~;vi.ti" ah<i,:~?~pe~~~~~~app~~~~' '. ~ t.~e .' f.oI:lilal.: ~u\:>!ifizl\!<ii' ll~li~y" in, , 
,f Tpus.; I~ w<?~!?J~~ ll~~orrec~to ~!1Y ~ata, '" ,and ~e;undiscl~ed'Jru;tpr "ere, .. 


,I ' decision basEld9nyell!'l;! Qf ,sel:vicEl7-:whic~not ,such a differenCEli since ian . e~p.loy- ,

!', is. analytiea:ily HiStiD'ctfrom ag~is 'rieees:' reluctance to'ackno*ledge 11:.8 relJaiice " 

: sariiy·age.:b8.sed~: None' ofthisCoU:ft's" pn'" " .. 'forbidd~n' 'factot" ~hould' ',·riot :~ut: 


..' , "~ ",' ."', : .' " . ' '" . , . 'I" "r \ ,; ."' :,; .•••• ,,' • ,~.: '. ' : _ ~ 

,or dec~ionssb.ouldbexe,ad'~,inean t;hat an, ;, imPos!ng- a'pe,~a,ltyt <?n~e a' ":Will: 

• NOTE:" W~er~ 'it isf~sible;, a' sYliabus'(ti~~d; :R~~~~ ~f ~~~isi~;~'i6r ~~~o~ve~~~~~;' . 
, " note) WilfBe' released,~ is, beirig done in 'con- reader, '\SeeUnitedStates:~, petroitLumber . 

":ectioIi with·this~,at the,tinie the opinion is 200 U.S. 321,337,26 S.Ct, 282,287,50 L,Ed. 
iss~ed, Thesyllabu~ ,constitutes no part of the . " .". ',.' '." ':..... :I.l,::.. !, ' . :.: ' .;-.., .:'<, 
opinion 'of tlreCoUrtbutHwd)(~eri' prepared .by , ..'._ 

, .'.•"...' . .. ' .' . '.. " 'i. '. . ,I , " 
' .' ' ,

',.1" 
; , 

" " 

'\ 
:-/ 

, , ' 
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'IIAZEN',PAPERCO.v;,BIGGINS'.' 1!lO:5i" 
, , ''''',cite ~ ,1I3':S.a:: i701 (Imf ' , : ,"" ' " , ,,' ... " , 

,~ '1 

:de~~l befOnr":.h!:S::~ns~~n".rig~ts"y~~~ :'pioY:~t ~ol~~s i,~~{~I?,~~:,bk;a~~~o,~'~e. ',' 
" , and use~~tpe, c?~~ld~~tiabtyagreei!J~l,lt' b~!slq!,a:~~ct:or,~u~~,;~:.an,:~~p~?y:~e'~:, .! 

, [~at pe~tto~ers,:ha4 ~~e~ ~~;spo~d~~t;tp/" pensi~':l,:s?t~s .o,~..seni~,~,~,' ~a,t;~,;e,~PU:i7;,', ~ , 
Sign] as,a' meal}S,to ,th~t. el}t;i. • The'Jury, ;, 'caUy.~orrela~! ,WIth.age; qCOrppar.eWb,#e, ." ,

'could,~lso h,ave.reasonab!y ,Jound;th~t 'v.:,W~iingh~U8~:El(u;t"C:,C.~;;~8s2f;2~,56: '; ,', , 
, " age was mextrjcably int.ertWin~ :\\7it(the,:,,' ,6~, (yJA.3,',J~8$)(fiiing 'ofoide~:~mpi9i~~J.J: " 

de~ision to/fire [responpent].! If it were, prevdntvestmgof pension benefits vloiatei(;' 
,not for.[respondent's] age;!sixty,-tw6; his: "ADElA); Metz·,}. ,Tro/nait" Mil, "Inc.,"~",'
pensio~ r,ights would not have beEm',with-. ~.2d ~1202 (CA7 ,H)87,) : (firirig, 0/, older em-\ 

.' i~ a"hairpreadtp of vesting;: :[Respcin~ ploye~,to:save saiary'costS,reshltiDgi~m I 

'/ dent], ,w~s., f.'ty-tw()'y~ ,old'whenhef'~ :~eniotity ;violates, ADEA): With Williams Vi :', 
, ,was ,~ired;",Iiis;w?siO~ rig,~ts ves~,.'~, , ~~~ral-¥?tor$CorP;"~,~ 'F~~d)¢O,J30,: ' 
I'ten Y!'lars.' ;ld., .~t 141? ' ,,;,j ,c,h' ·n; ,(CA51981)("[S]emont;y 'and'age'!di&-L

, , , " As 't6 ,t1le~~'~e:;~f H\\'ilif'l1ne~s" ~under,::. 'I" ti~n. (~.re,;~:rlrelated;~:':::;{({~!~,; ~~~y.:" 
, ,', §,7(b)'(If, ~~:~l?~A~'t:h~C6urlof~pveals;' ~tll~ut e,~u~vocation, that,the :sep.lo~~.~gf.. ' 
, 'adopted andapphed: the definition ,set; out, given plamtif1 has accll:~ula~d;, ~ntitle$'l 

, :.' !n7'ro,rpJ W~rldAirlin~, inc,'v.,~urSton,·; .ni~ ,~, n~, b;ette.r.,or,~o;,se·treatnle~i in ,lUi " \ 
,I ,',469 U.$:11l,J05S~Ct.'613,83,L~Ed.2d'523ag~ 1~cnmmat~o,n ~~lt.' ),}~~rt,Id,~n,1~~~r~55, " 

(1985).; InT4urs'wn, we: held that thealr~' U.S. :i\}43" 102' S.Ct. 1439, 71 L.~d.2~~6.1?5; 
, lin~'s :fa,~il111y,:~i~scn~iriatOrY: jop..tra~~~~r; ,(1,982);: f.~qC ,v.. ~1~1I:frinti+gp?:';:,:955> ' 

policy; was~ot a '''willful~,:',ADEA ViQlation '~!2dl36,94~, (eA4199~):(~~p'~asl~I~~'~,7: 
: ,because' tile airline 'neithen .,~ktiew,;tiio,r]'. tinctlpn.~et\veeD'employee:8 :,ag~:',a~dJ~e,~';;' 
, showed reckless' disregard for:' the niatte'r ' of,;se,rvlce); ,w.e,now,~lanfyi that;the~e ',18 , 

\ o(w~ether"',:~he ~policy i~o';traveQed,the," nodfsparate,trea~ent,.;un~r'lthe,;AD~),., 
~tatute; Id., at.l28, 105 SiCt./at Q25 (inter-''rh~I) the factor motivatiIlg,.the;,eJDp'loy~r IS " 

nal,q'uotation' mark$ omitted).'~ The~cQurt' ,so,lIl~f:f~ature,·other:, th,ail;:,ltlie,! employee's " 

'" of App'eaJs:fou~d~~fficie~t evidence W'sat 'ar.;,e. ,j'," ',':, 'i,e" :<. " 
':" ,isfy the Thurston standard; ,and:ordered '[2)'-.we long have diStinwshedbetween 

, " ' ," '" «, ' ',' ," 'f', "" ,'I ,,' , ' 

(that respondent,: be 'a!'larded liquidated ';;"disp,arate ' treatmeil~".:~nd: "diSparate ~lm-
damage~ ,,~qual ,to' and ,in, addi~on ,tp',1;he " P;3ct'j ~he6ries': of em~loyment!dis~milla~: 
underlymgdamages of $419,454.38. 953: ',bon.,r'''''''::'':c;:,,',\ i,!: "dt-,~::\- 'rH.f ' 

, . F.2d;,:at~~1f&,i41~: ;/<' ,c',:",:, ;',< :',~'\ ,.;,~, tDisP~.iatetreatme~t',~~:;;lis'tbe'mdst; : 
, We granted cEh:ti~iarH~ de'cide, h\>:h ques': " ' ea~dy understo~~ '.tyye ,of,d~criminationi: 

'.tions.505:U.S..--,:, .112 S.Ct.2990,120', . T~Elemployer simply ,treats,s,ome,peop}e " , 
LiE~:2d,86~(i992)., :Fin;t; does an'employ,' , )~s~ f~vcir~b~y than :o,thers: ibe~use . of ' 

, '"ersinterference,withthe ~vesting ofperi~:' ,th~ll' race, ,~olo~!, ::ehglon :[Qr,oth~r,;~ 
sion benefits, ,violate the, ADEA?" 'Second, ,; tected , char~ctenstlcs,I, ,Irroof of discnm-:, 
90es the Thurston starid~~ for. liquidated~ , :'i~6;>ry ·motive :lS, critiCal" al~o'!lgh it; can,: 

, da~ages:apply to ,the case,w~ere'the'pz:edi:, ' '. ;in:iso~e :.situa?~n~,. b~;.; iI)!'iln:+~~ J;rOJll!;tP~i ' 
cate ADEA'vi~lation is nbta.:fClmlal, fadal- ," 1Il~~ef!l-~toJd.iffer~n~~~.~;~tm~n~:·i~~ ,: 
ly discri~inatory ,policy,' i:lS':iri I Thurston,' ; , ::, ' ,that stie8$'}~p~~i~a.c~: / \ ,'" ' 
butrather'an:infQr1naJ'de~ision by,theein~' :,:, " involVeemplc>yrilen~practici' I 

_p\oyer that wa!!l'inotivate~'by' the employ: es ,are faciaJ1y;nerii;fal,ui;their:ltreat~:' " 
ee's ag~? ': '. , I :', ' " " , ,~~fEll:,tri~IP;~~Ps.,~u~ ~Hl\l,~c~,' ' 

,": <", IU'$ J~.pno~, ,gI"o~p t;h~n.~n-. ' .' 
, " '" ", II' ", ,", ,. cannot oejustifiedl'by 'bu~iil,ess 

,:1 .~' ,', \ ' " , • ',Proof of'diScrimmatory mo-, 

[1] 'The': ;~~rts '~~. appe~ls ' rep;~~diy' .•. 'is'.::~:;J,~~;!:t:~::,~~~~: ':i, 

have' faceO, ~e question ,whether:;~r' em~ '" "" 4~r: 'tJ:S': ;~2i.";~~II~i .i?;"',~,; . , 
'. J' • • • .. ~ . ' ,~ t .1 _, 

, , 
;-,f' . 

, ' ; c· ' '. , ' '/, . ' 
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'. ',S.Ct: 

. ,1 C.... ' .. ,', ..

•:' ,>! !(1977),(ciu~tion om11t;ted) {f'tUl!:ttl'1l11nl1 

:, ... ' i, ':,' 'M"U,~Q~ ,PiVil ,'. . :'~et 
,",:~(t.disPPaWtreapn~nf·· is of cOurse " .' 

: available under the ADEA,.as the language, o~ .()u1~oime. 

",~fl th~t. ~t&tute ma~e8 clear.. "It. shall pe '£4,5i, . .,·geatm.,ent;d. . 
.. :ti~la}'Vfulfor: an emploY,'er,:;,r; ::to fail or ,fin~d,Cap~s.' thf e,s~nCe of;What:( 

• ,.' ,:~fuse'tC>'lu.re:or ~discharg~any!ndivid*- gress, sought'toprohi~itjritheA.DEA. 
, 'alr.oro~elWise':dis~rimir:a~:agl!ln8t any,. is the ,velyessenceof~age::dis~; 
. ;)n~vid,U:al~~~sp~t~ ?i~i~olllpensatio~~, for an; older' employee. t:o ,~e.f~.;~~ 

, ..... ,':':' : .. rtegns;.C9~dl1:i~!l.si;Qr)jnyi)eges·()f~.empl~y-;the~mploy~! ~lieves:tha~pl'()dy:c~vi!Y; 
:m~nt;' :beca-,ise "of ,8!J.Ck' indiVid,ual'~. age." , c<;lmpetence :4eeli~(:wit!i ,?ld age~ih/~ , 

, . :29f;·;ILS:(J., §,,6~~(a)(1)'''(emp~asiS added); :eXplained)~E~QP'!'!;rJfll()ming,.,4~, 1, 
· ~~Tft'l!-r,s~rz.}It'pr~'469 Vi~'" ~t,120:-1~5, " " ~6~"JO;3 :,,§~gl;.. }9~~; ?~.L;~9:~, .1~,;g~, 
... 1??;R~I~,:~t 6~1ji24(af!~mg ,APEA)la' '~Il~~f>':Il~~ulgati?~~pf;~~,~~;,' 

, '; blbFY, under d~par.ate, ,treatment '.theory). ~ pr9mpt;edby.~ts cOll.;:ern t.h,at older w;orlI I ",.>" ." ,), ".~,., t ",' ,-." .•", ..• .,' ..~I_,I . ~., ""."~ ",-.,.,·,..u;t,,)..... 

.:BY[>eo.~~t.. , Wf.~~.~~.n.e~er?eci~ed . ",helli- . . w~rc:b~i~~ d.,~pn.J..T.ed. ;~f,.~.~I>IOml.~tin" 
j' 

,..~' er, 1).: disparatE! ,i~pact:theory., of 'liability is , : basis of;i~accUf&te, arid stigmatizing,ste 

'.~.. ,<~' ,:.':, :,~ ,:fJtl~!~;·~~n~t~~~*1~)~ii~1f~~:::a~::··~~~~~~~'·li~·;~i~~~~~;:~k~t 
. '. ( . ~,+~d.24332.;~19§~)'(:a.~.HNQ~~S~.J~•.dlssent~: '})~sed :?n~~,~~,OJ.,~J.ll.~~~;,~~~~j 

j" .. "":lJl~' fro~ d~~lal?f, certlOran~~.and we n,eed':::~,~p;1e pt~,er~9~~:.,C?f,.. ~1~C~~.~~!l~,Wl 
',' ,. ,;notdo. so ,here. ···.:aespondent claims only{, ';was basedin·]arge part' On' 'stereo~ 

,~ ~'. ,~t'\~e.; \~i~ir~,~:spar~~i't~atirient,.,. ;'. ,,;.~,~,~; ,·.:',~:!f~~t~~eiil~~{~~~l~, ~~r~·,';:~~:r:r 
· >. ,f~l ,~.n~a ~pa1'I;\re. ~~t~fIlt ~e. ha~l!.' :·'.demiM~te(f:'th~t:arbiii.ary,i:~" e:'i'li 
,1~,d~pen4s,~~ w~etherthe :pro~d traIt. ..,\, ... "_, .. < ":;,, •• ".~ ••;).' c;,$;" 
(under theADEA age) actually motivated·· :~e~e .. IJl;i'~ct.. ge~.e.rany::: ll~,f~u~~~~ 

;, I,,' " ., " .... _. ,i' '. .... . tJ· ; <that a'sl'ari ':overall rilatter·:tIle"!~r 
','" .thf :employ~r ~ dec~loJ1' see. e;g., .. nt~d:;!.:·In~~~ ofolder"work~i$'W~"~tl~ 

,.;S~f'tes,P.08ta~ Se~e.lJd. of Go'uerno'{1J v. ':. :;"'0&1 'as that 6i':'oun'e'r\~."bi~~ri~.::
'" Atkens, .460. U.S.. :.711;.. ,.103 .S.Ct. 1478,. 75 t .. ""'~_ • ,J ':0-:," <~. j. "Y:I '.!, g , ....... :,,>~!.-,,~I\· ..~i


'. ,'.' . '''E'''d 'd':' .. , . ';, ; .... .' "C' ,; ..... 'at '231' '103S'Ct' 'at'1057 r058··'1.,· 
. L., ..2, A~3 (1983);, Texas pept. ol.0m~· ':>,'i.,:~;.~,i)I')' ,:~.;-'.;:,'."{j;!:;:"i!i:¥il;,E

,: m~n#lI 'AffairBv.,.llufd'fnl!;'450. JJ~S .. 248,: .TQus:'t;h~~D,;EA' ~l!lma'Il~~~~ri>:~rpr,
"', " 25~256' 101 • S.Ct;: ;', 1089 :';1093-1095, 67 "ers are .to. evalu!1te.[older] einploy~s,

j ~,. Ii "'" ,', ,. I "" :-,""",,:; , •.. ~:.' ~.\ .';',\i""·' i/o:"' ·, ... 1..... " ':'-"",-;-:<1 ~"fJ}'" 

.. L:~d.:2,d:~07. (19~1);. F1f1;ftco!Co'q3th1:cii~1!:' ,op; :~E!l~)P~B~.',~n~Lnqt. th~i;~,ag~i~':: ,;W 
',Cq,rp'(I!' Wa~.43~U.S;5;6~j57S-:57~,.98· e~;,~,~r, f~n~~'}1fc,.. :V.' :(J.~w~lf,.:.,~7~;, 

.. , " "S.Ct;,2943 :~294~2950: 5't::L.Ed~2d .957' 40q, A:22.10~S~Ct. '2743; 2756. 8~'~~E; 
'" ""~1if8)::',.The' ':~~PIOye;;::~aV 'have;,~Iied~~l~;(~~§.~):,.)'!he; .etilpt~ye~,.~~~~!;,:~ty 

:~~~,a ,~~~~l,!a~l~y J ~~~~torr,Jl~li~' a~e .~i'~,~ro~~: f~~Jlll.~~p~oye~~'~J.D~l . 
"cy::reqUlr~ng'adve~~' treatm~nto(emplo;v.- :ch~7t.El~~tl~~~ :~~~~;',~ .pro?,~ft~~~• 

, ,. .~~I!\~T~'~~~;~;;t{~~~ti~:.f~;':'l,r.~J:'~~£~!. 
c:'P~W~r}~t :Ma~~~rt.;435'U::~i: JO~,70t:7;18,; ...:{6]~'J~e,~,~e,;elli~loyers;·}~j~J}' 
·t~~I' S.q~:)3~O;q373;;~3aO,;,~5 L,.Ed~~,657 '. \\V~C)I~y,:~otiv~ted:by~f~tor$.;"q~~::.l 

(1978)..'. Ot the ... employer' maY·have:. .been, ' age,the problem of inaccurate and still 
•.Di9~fa~d.~bY. th~·.pro~c~djl§it()!l,· ~~; ii4; ~zini'~~re~~es'.9~s~PI)e~~~"·:r~i~'¥, ;, 

'.., ll~, informal basi~.,:See; ~;Il'; Ander8~n.V. ',even .if the .. niotivatin~:factoris .,~o,~l, 
;Be8sem~r.Citll,,470··lJ.S.:\>64, .195 'S.Ct., . with ,age, aspension,statiis typicallY· 

./: . 84. L;Ed.2d.518' .(1985);' Teamsters, .' Pension plans typically provide ,that an> 
'A31~U;S;,at~f:34~; 97 :'S;~t.;.'~.t .. ,plbYe~;~,~ecru,ed::~riefitii ..wi~I.~~T~"", . 

J.m....,...Lmm; 'Wh~lr'&iv.:.... ~e empJoy~r:~JI~..·.. forf.,~ta?#~.·" OF ::'y,es~,'; ;9,nc«;l, #t..e. :~mpl( " 
'"c"' " Ir:,~".: ',t "~,~,:-,,," ,,' ••.••, .... t{ - •.• t", ;/-'~ \".' '., ;':( ;. ':''':~'\' ;:t.~.-.'\' 

:. " ,',' 
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. ,HAZEN'PAPER' CO. 
, .. CIte aaI13S.Ci. hot 
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' ... 

. " com~i~tk~~· '~{'ce~~ .n~mb~~', of'yea~:'hi'" ~e' " Co; v~ :McCieiiiion'498: . 
"servic~>viili.th:e~.~~plo~er{,;S,,!e:~fr,Ma:·· U~S;' , " il1~~Ct,.'41~~:i~84!·~8,?; .. 

morsky,' EmpJoy~e· B~n'eflts,Law; §5.Q?112 '474"Bu't'itwould'no~ '. 
(1992). On average; 'an'older'employ~e has' ':violate the ADEA;';~That'la~:'" '. 
had more. yearS'~.: the wor~ force 'than ~l" I theemploye~ fu ignoreari employ~:' 
younger emPloye~i and thus maywelfhave (absent 'a'statutOryexemptionof" 

, accumulated more yearshf service 'Wi~ a .it does n()t specifyjUrtheichar-' . , 
,.'particular;employer. ,YeJ ail:employee's 'that' an employer,must also ig~ 
J' ageiS:analyticallydistit)ct from)liS years" ' 'some lan~age' iIi our .pn.·, 

of 'service: An employee 'who is,' younger or might be reaa to mea~, that ail , 
than ,40,and:ther~fore outsid~ the class of.' e·ll!ployer·violates·the .KDEA 'wliepeverJ~; . 

':older'workersasdefmed bytheADEA, see ·.'reasoidorfiring'an 'employeeds:'improper:' 
, 29 V.S.C.,,§ 681(a),mayhav~ worked :fo~ a· ·i;t :aity'~rtispect,· ~ee :Mcppnnell,. !DouglaBt: ' 
"particular·~mployer.'hisentir~.career,. wjUle ·-Corp:'v(areen, '411'U;S;'792~ 802{98S;Ct< . 
'an older )Vorl{er~ may:hav,e ,been newly" 1817;1824;'86 L:Ed.2d 668 (1973) (creating: . 
hired. ' Bec.iiuseage, arid years o(servi~e/pr&f ftameW()rk app1icabl(d.6AD~) (~m.:' " 
,are analytiCally distinct" an 'employercari,'\ ployer'tnllsthave i'legitlmat:e~: nortdiicrimi·; , . I 

take acco:u.nt of one ,while' igDorlng, ilie oth;, ,natoty, te~oti'~' for '~ctlOh ,; agam~~ efu.ploy~'. 
er, 'and' thus ii"is incorrect, .to· .say that a,., ee), :'th~:~readingisobVi()usly~,ilncO~',' 

"deciSion b~edon yeats of serVice isneC~s-;' Fof'ex~inple;'it:canhotbe; .tru~ll}i~¥;ani . 
"sanly "ag~based.",~."" '.,;;," i' ',,,< 'em~l()y~r who'fit~s an' ;older !black ~6rk~r' 

. The' itistarit"riase' 'is ·ill~s~tive;:.Und~r . becausJ'the. ~orker' ;'bf black; tlieMby' :vi(;..:T 
:.' the ~azen Paper perisfonplan, as .c~nstrlled ,'I8tE1;s"~e'Ap~~;I:'Tf~' e:np.~ot~~:~5;~e. ,i~:. ,. 
, bY"the" Court of, Appeals" an employ,ee's...an:lmpr.oper,;rea~~n, butltlS' Improper .un~;. , 
pensionbenefitSvest~fter th~.employee . der Title 'YII, not the ADE~.· J'/. " 

complt~tes ~o 'year,s' of service wi.th the,~~m,~' . w~ &0 not iP'reclu'de the"'pos~iliility '#lat: . 1 

· P8:ny. Perhaps iris,true that,olderemploy~ " an ~mpioyer \vijo'targets,e'mp}oye~s'With a .. 
lees of Hazen:paper:aremore, likely/to be particular p,ension statusontheas§umpHhri 
'!c}ose to vesting'': than' younger employees .. ' that.th~se·~mpioyees are iik~ly' t!d be older : r eta 'decisi(m ,by the company.'to, fri'e an . thereby; engages' in' age.:aiscri!hiri~ti9,n;· 

. older e~p,l§yee. sol~lr' J;)ecause Ji~ ha~' n,in~ J>~'n.siorl,sta:tus may: !1e"a'Prc>iy"foi"age,riotl 

plus~:yearS·of,'servic~;l.rid, therefore' is . iri'the,~ense thatthe'ADEA'm'ake~ .the 'tW6; '! 

. "c~o~e 'til \Te.~~ng".~o~Id hot'cori~f~ute'di~-,' f~ctQ~r~qtiiyaient, ' ~f.·, M4~i", 82~jF/2d~":~( :' ~. , 
· cnm\natory·b.'eatment ontheb~lSof age. 1208 '(using "proxy" ,to 'mean ',$tatutory', . 

The 'p!oh~ite~:sMi:eottpe,t'9Ider.. ~!ilpl()t, equivai~nce), but in the' ,sen:s~ ,tliat.the ,e,m7' , 
· ~~ ~e likely to be ~'l~ould ,not ,ha~~ . ploy~rfuay suppose acoiTeIati9i).,"betw~n, 

figu"red in this decision, and' the attendant.' th' ,. 'tw~ i 'f" to" ' . ,.' 'd: ..· .. t·,,··;"'rdin..· '1' ,,' "N'"'.' ..,'. " ,,: '. ," , ' e 0 ac rs an ac, acco gy.. ~r 

.' stigm~.: would, riot ensue:' .'Th~, ,~cision, ,do w~ '.r, Ie out the 'Possibility ,of ~u~l1iabi1i-' , 
. .w()uld n?t ~ th~ ~resul~'of;an ·maccurat;e· ty." ... ERISA arid the ADEA ~he.re" the . '. 
" and de~lgrating' g~n.erab~tion ab?'.ltage, deci~ion tOflre the employee wasinotiva~ , 
, bu~would rather, rel>r:esent'~:n accurate,. both' bYthe:emploYee'sageari(.Qyhis 

·jud~e~t: abou~,'the,e~plo~~e-thathe in-. pens·"st?tus~ ·~FiilallY, ..W~ dO#9tCOlli,liae(. 
;deed IS' '·closetovesting.~' J: . . the l s .' 1 'casewheri!"anemp1oYe(jS' 

""l~:'" . , ........ .' .•. :'. "'. f .. I , •. ""'>""~'" •.,., ...• ".,,'. '·'·"_·""~'''1.,·;~'1.. .',.i:'.~ I:;'~"', .\;" 

, [7F. We '~6, n~timearitOsu~gestthatan " a,boutt1rve~tin pen~io~'~~Ilepts~¥~.~~1l:~~; .. \ 
'employer:'lawjUlly could fire an' :empl6yee ',of'his "rather than'ye~ofsemee, se¢ 

•. in 'order ~ preve'#~his" pension: ~ bEmefits ",'supra; .'at §5'.92[2j.~ ?oDd. the' 
.from.vesting. :':Such conducds' actionable" ,. .fir~s' the, emplOyee o!,~~r·lo. 
under § 510 of,,~RISA;as the.,9ourCofvestirig.: ThatcaSe . presellt-, 
Appeals rightly fou:nd' il,l' affirming judg .Our holding '·i~., ., that an 
ment "for respondent U1~d~~·. that' statute. ' does not'violate':the just 

,.\ ' , " ,'~ , " '" • ' " ~ .' ' , , " I , 

• ,I, i ' ' _.' ~" ), 
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'" " 
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, . , 

/(.' , 

! ': 

"lr,9~, 
, : ,. .'" ~: " 

,i ... f·...of' ............ ,',~~:lln ',}>!Mr" .~~p,~9y¢e~~"i ~~~ ,J , ''''.' .IU"'CU,__ '__-" ___ disre.l!~ 
perl~i(m blenefits, that would have vested by,' OIJ.WnE!tnE!r, 

eritpi(jye~~s :yeifrS.of;i~el-vice:,e(l·: ' '. '.n................,••. 

::-~~d~p~~ '~,f :P.~ri~i6~: liriterl~;':" :~;9~·~}lW .. 
'ofAp~als Cited 'some :a4di eIJlpslS,; 'V.1".''..1'''''''''1'

" . ' , ", .... .._ Ie' Iative' histo 'of§..e\1,dentialtY ..sUpport for ADEA hablh . J~IS. " ...,.' ,rt."" 
'AUJlOtUrn,there was no'direct eVidence" rived from" §' 16(a) of 

petiti\>nt!:r$', '~otivaiio~,,'~x~pt Itor 'tw9 ~~. Act,(FLSA);,52;St:.9.t. 
isolate(!'.,I comments. ,by:~ ~e Ha~ns; ,the ,ed,.29, U;S.C.:l216(a),and(;i,'~~lrnMn~cltltb:at 

,Appeals ,.did note the, following, ~the~c~ptecl,judi~ial ': ~be\'Plretl~~qt!','~Oj 
Inl1""''',PT . " .' ',',::R~si>ondent~~wJ&~a}~kedz § 16(a) at'the,:-tim¢;of: . 

" '.' . ,agreement, ,eyen, ADEN stippo~,the :·~1.0~rJ~I~~~9!.Lij~ 
','," ""er.nployee had, 'been re-· .less diSregard~',s'1ta',n'dar'd, 
d.o.; ,so,andjljs :'~piaceriie~~: ~as: ~ :~ ;126,;io,5~.Ct., . 

. '. Who~a:s .Wyer(a les~ iQileroh~ "~t;8ndard'~aS'C''1(>DsistAent. 

, ,~. 

,.,: ~~~~~~pt.~,,~~,~:F~7ci,;l!,~~J4i~: jnJh~ 9r~i~.: ~i H wUlful':,u1" .. ... . 
.. n~~:~~A,}~~~:e, lD9~t~V1,<:ie~~,,:~~t;h~' ,utes. :~~ zd., ~tl~6'-1.~,},Q5 U'."""",',l:'\1 

. , ki~~zn~y';w.~n.~1,1ffice.t4,s.u~I>~rtJ~~!)lbty; ~r' ..6~~•.:,: F,inallYi:;'w.e; ~bsE1".ed' . 
",', . th~plal~,~ff. ~lsQ:~,1io~~,~h~t,~e..~m,ploye~~. .alDled,.' tn"create;: a :,':,:..1t:I!,7t1.1.:If!J'P-iti 

, ',' ~Rll1~~~on. fQ~ ·.ii;s. '~:~!$,!o~~~re.. l~t .r; .. ;,~~heIrt~:\undet. }Vhich', 
.• '.;' ~P9Pc:l~n~ p~c;lb~~~:dis1oy~1 to:f.Taz~~;l?aper<-, ADEA viQIations;,wouldgiv~9 
, Dr Aoi,~gr b~siri~~s; \Vith !t;s. cq~pet~~rs~is'" datedi~rilliges't',;, ,iWe y:'•.;heJt'e'fo:r~£.lmeeted:'a 

.I~:.·unworthy:of,~z:edenc;e.' ',:~::~~ikeiuJ,;~60, 'broader:,definition':of .. ~~.wm/111"~, 'ntGlidblll 
u:,§:,:·8~'!,1'1.~;,193 ~~Ct.;.at·J~8?(qt10~g, f6r liquidated" " 
Burdin.eL4~~ ::P~~7 'at,256,}.Ql, ~.c.t;; ,at ;,·ploye~,kD:ew.::,~liatd}~e ·.n'• .L·'~1.fC.VUlC; 

.~,O~~~.. ,,~u~~~~~l1g a~e-m~tIy~tJ9!l fr()rn ',picture.~'; See .id;·,' ,at ~27-128i 'L\I,t':;~:;Y,"i:;:.~ 
" . t11e,1mpl,:qsibU~~¥o,(.~~:empl.o;r~~:~J~x,pla~62~25~ . 

, , " nation' maybe problematic in cases. where'· 
'., ..' ciihet\fu'sa~()IT fuotiv~s'; 'stich' ,i!i'lpeti~ion; 

•."\' .. .' ,"':;1 .,: ;J·.-,d':~ q.- ","-: >'.> ,'" '.' . ".~ ~, . ' , mterference, were present. ' ,ThlSlSSue IS ' 

no~;'~fdr'e"illi: in,'tneTItle 'vir~ontext;'" ~ee' .··,115, 
'u';c';i~:':i'';i.·I'·S·t.· . I:f.a"·; "'8';'''riQn,~.,r':'en·;··t·:~.·,'''97',"0"':" 11.·'J.TSton 

. . .'n:~ 'F1 !:!\f..'" i.U,1 TN . at v~ '-" .., ~"... . ;,,~JlUlll:-'~' 
" , , ,', F.2d.487 {CA8.J.992), cen; gI1irited;{)06,U;8: " Wh.ethE~r.tlle m~~~~Rl~~~~!~ 

',' 

'; ., 

, , 
" ," 

;' .. '; 

":.r 

, : A. ''';':1.13" S:Cf.'954,:122 '1~E(t2dJii'(1993f, " ._._.._.. "'~ 
- . ";""".: '- ," '.j., . . - ..' 1 ' •• ~ ~. f" "r " . ~ . ..••.~II"... I .. 

,a:l)d "~~ Iwill ,9~~' ,ad~ss it ,P~ni~tu~ly. ,.. vlnll'ltllnl 

. 'We:, therefore remand the'~ase for' the preted Th"l.¥!>fnn 

" / ~~of,.lAppea~s .~\r~onsid~r~'Y~eth~,i}he·. 's~~te<t, .~~~~.;\~~~~ti,~!i ", 
\j~ :haiJsUffiClenf'eviden~e "to find '811 ' ',' '.!.~The word~wil1iul' is' 

F~r~t~~n#:,:"i~~::',',"". ,)tii;~;~;~,··:~~lf£;ft~~pitel·"fecitly,:'ci)niii~~l~t 
:"~:BecausE{we 'tei:nafid,'f(jl.':fli'rthe:d)rOceed~ " " to/refer' to' ... .. 

.iri~/wej~~~o ·44dre!~·~~:s~6nd;,.qu~~ti~rl: " ·negligent..;, /ni¢.':'.·~·I,,"·ImQaro Ol'.:WJ•.tI,,,I.I~'i'''r''
upoii' 'Which"'eerUoran' .waS:: granted: the' , , that'waS ." ", , '.' 
,ip~an~~V~!.t~i~ii~ftil'i":lii,:,'§' 7(bj"Wf'1h~~ ",::.~~niPlpy~~ . 
,l\.PEA!.'th~ch ;p,iovjd~,r'~o!'Jiqui~@"dam~' qisregiird, , " .ma~ ,.n"r' ,u;m,,,r,n 

";a.~es!:,~:.'~~~:'~~/,~f,i:;'l!" J~·~ll~u.t:: '~ol~ti~~~i .••:: ~ridu~:wasp~?hibi~:by,'the . 
.:,In,.J'hu~tOn;; .~e··.th~l'Oug~!y.arMyzed .. <,sur!::lf:a;fai~p~adi,n~(o.f . .,...,......,.,..,..." 

, . §,,7(b)~.a~cJ. ~ncluded,·. ~at :~a;,Viol~tio~ 0.1. ' ::::' g1la~~~f{~eAct..'~, >i8,~ U, , 
" the Act [would be] 'wIllful' If the p.mployer·, s.et., at 1681.' '.,' ,-. ., " -1>- -" -; ~ -, "; 

< ' ,. 

,", / I 

. ; , , 



~¥,*tl<~1/!f.", .. #,,-"I<'¥f<' ': 
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,",,' '> ", I, " , , 
r" 1 " ~", ,.~'... '" • 'I. • J.-..' ..: ' 

, ,HAZEN PAPER' CO., v. 
I'. 

BIGGINS', ' ,1709 ' 
, " , Cite 118 113 8.Ct.. 1701 (1993) I ' c,' , . 

\ Once,agJiri'weJ~J~¢tedthe:;i~ the picture, 'we shou~d'depart"froin~the rule'of,;8ta~e 
" stan~at:,cf':~~au~e'i.twoul~; '~vil1,u.aIly' o~li- a,e~,:, 'J1he.: ~o::~ieri~ ',I~b~itY::'PA~ciple' , 
" terat[e] anY,dlstmctlon between wdlfld and was, snnply one"mterprettve ,tooll1mong 
, no~Willflii .yioi~ti~ns;";jd.,it. 13?-133~io8' , ~eieraLth:i~ we, tisediri. Tnurst/?n to:d~dde , 
'S.Ct;,~ati~a:-::l~I.:'; ,,,. :"",:(;::" 'wii'atCtmiiessm~ant',byJ.ffie"wo¥d':'''wilI~" 
, ;[8LSurp~i~gly>th~ "courts :ofappeais,' 'ful;" :an((~ anye~ent w~coii,t.iDu~ 't(}.)~-" 

'.' 'continueto 00 confused about the meaning, 'Iieve that ,the "knowledge'or r~klessl.,~:e-: ' , , " 
: '. of' the;j;erm ':i~wmful" in § 7(b)' 'fj{the ", gard~' ',stahdard-:wiIl ~reate~O ti~is'~o.f j, ,:','," 

!, ,,' ADEA.>4.:,~iimb(;r:}fcirc~i~h~ve:Ae-lia~ility~,across:~e;range,·~~:,~~FJ.~,;~e!!. " " , 
elined to I:\pply Th'l,trston to what might be ,~t,~ 'notJtue that.l:l.n e~p!~ye.r~ho!9t?~- ' 
'dLiled";an:"'inlomla(di~p~te,freatIrient,' 'irigly relie$on'age' i~ rea:diing"itBdeciSion ' 

,reasg:w~e~"agi'ill~sent;ere(nritO~ the '~m~' !irlvanably)eommitS a:k'rio~~i(~r :r~fCkhlSS ' ,,' 
" ployine~rdeciSion'~h'anad' noC( Informal ' )1ol,aiion'i>,f,'U,~: ADEA','J:he'A.p'~A)~jl~t ' 
'b~is:i1ltHer,'t~a~}~~ugh a,~~~a~-po:ic,~; : :~~' #nq~~iifi~~:p~(>'~i..)~ti~n~?~! ~~;use,' ~ra~e·, , 
, At l~ast o,ne,clrcult refuses 00. Impose hquI~ 'm employment, deCISions., :b~,t a~fordS "the " 

dated·da~ages :'irisucn 'a'~se 'unless'the -employer J£ "b,ona 'fi~,e ,occupatiol!~l q~Ji~i-, < 

, , ~mployer's" conduCt ':;was:, ~'outrageotis;'~ , , ~cation'~:de1ense;" se~'29U-,S.C:'§'S23(f)(I);' 

, , ,See;' e.iJ~; LQ~kkart tt' Westingh(iu8~ (Jredtt ,,', ~nd' '~~e~p~ ,I c~~in;~~~~J~~f~¥~~is'-,:~fid, 


Cor:p.;187~ }r.~~ 43; ,57~58 (G,A3'J989). 'A.n~ ,,'p~~~ns, see; e.g.,T623(f)(2)t~xe,mptiq~ '~or 
, , other ~uires'that the underIyir;g evidence bona 'fide!seniontY: sY~teins'a.nij':em~loyee 
" of 'liability 'be ',' dir~ct rather ,~an circuli!-,' '.b~nefit \~plans);'l§ '631(c)", (e~ertiptiolf.;·'for ' 

",',' stanti~l.', See; '~,g.;Neufeld,:v. searle :Labo-, boria ,fide jex~cutives:' a:n~ hig}ipoli~fm.~~-:".' 
r.atones, ,88~F.2d ~35,340 (CA8 198~). ers).' If an, employer,mcorrectly 'but, m, 
Still, otherS 'have, insisted' that, age pathe good fait~ and nonrecklessly believ~s- that 

I' '~~red?mi,nant~',rather (than, simply ~'deter~ : the .'~:taiu~ pe~i~,~, pll-l1:i~~,I~ ~gtbased', ' ' 
t :nmati~e' factor. , S~e,e.g., Spulak v,, ,f(., :decisio~; ~hen bqUldated:~aIlla~es,~h?!l!~d' , 

, Mart, Corp., 89,4 F.2d 1l59,11~9 (CAIQ not.be .imposed., See Rtchland Shqe" 8U~ ',' " 

, 1990~;' .s'ch\and V~ Federal,PqcificEll!c·PJ'a,'4~6:U,S., at 135, h~'13/'108 S:pt;,at " 
,:qo., 81'11 F;~ 152! 158'<C~6 1988). The'" 1682,n. 13; Indeed, in ThurSton' itB'elf we , 
,c~ie~, corce~' ot ,these circuitB, h~~ been;,' 'tipheidIia~mty but, reversed an' .'awrrd ;of , 

•tha~ ~he,~ppII~tl9.~ o~ !hu':8,~~;:w:~~I~~~~ ,liquidated damages' be~use'th~ ',eIllployeJ,' " 
',~eat ,~~~, .;Wl?;",~~,r,~~" sl'~re,m,: o~" JI,~~lbty ,In-, ,<' ~'ad~d [ndnrecklessly]and ,in,~~od' fiJ-ith iti ' " 
tend~~ ~~~Il~,~~"P~~us~ ev~rr e~p~oy:/, attemptin~ to.determiri~'whether (ior] plan / 


" ,e.rtha~,:e~ga~es}ll,\n~C)~~1 ~~~'dlScrlI?~~-:wouldvio,Ia:~ ~e, A::OEA.~',:46~,:.u:.S.;at" 


,'J~" ,~:ti~t;~1~\:~~~;~sl~,d:s~~~af1~ :~~elIle-, ',1~9,}OS l~t." ~t,,~2:~.> ~: :.t~ :~;'~'+r:::,~:, ",~',' 
~. We .believe- that this, cQn~m i~ mis- '···:;';'[lll':·Nordo.we:seehow"the'i~tant·.~s,e <,', '"f'. ~ .., .I": ~. "'~ ., 'I··-·',~'" ., '-'" . ' . I .' '. ,.,' '. ,,' l' ,. • 
j placed, '; ,T:~e ,ADEA, d~s, not ,proyide :for' ,:can be: di,stinguisbea fronl7?niT$~~ aS~ " 
! ' "li9.u~~~d d~m~ges, ~'~ht:r.e, C~lns~,stent with ,:' sumi~g that\ petitione~didindeed ,~ire':re- " 

':1, ' ' th~ '.'I~rincill~t '?f.,a t:w<t~ier~ ')ial?~litYsponde~~lbecause: of :hisage. ',Th~~onlr ' 
, ' " , scheme.'" It proVldes, for bqulda~ d~m- ','diStinction' between Thurston' and the case ' 
\' , 'ag~s ~he~:, th~'violation was' '~WinfuI." before,usl,i~ the existen~ 9f:iorrriaIdis< 

, I. " Tha{definitionnrdst' be appliedhe~e unless : crimimitioh.~Ageen~redjnto ,the~hiploy-'
I,'" weoverrUl~Thurston"or.' illiless"thereJs ' , merit~deci~ion' there 'through a formai:and'i
!' , 'some:fniter~~t dif~erence' be~~~~ri: this case ,publlciiedj poiicy; and! ~ot,~ 8.nuriillielosea , 
j: and '~u:rston:tocause a ShIft m'themeall-:factor, .' 'the' employer,on Ian',:ad ' 

·ling,of the word"wiI,lfuV>: " ,~" ,what J;esPoind~nt~l1eges 


[9,101 "AS 'for 'the'firstpossfbiljty" peti~ '" ,But 'surely 'aJ.l,'employ~r'!!I 

"! \ ", ,tioners'havenot,persu8dedll;s that,Thur-.to acknowledg~~its,reliap~eoll: 


,SC;:iii;, was' wrOriglydecided~jetaioriethatfactor ,shou~Q~hot'cu:nigain:st , , 

': ' , ,', ',," , , ' , _ "~, ", "I"'".
\ I~, 

" , 
",.",,--. .. 

',1. "'; 

.~ j • , .' 

http:that,Thur-.to


,;' . 

, " ',' 

'," 

.~p,o.~ti~g,in.,the':A..D~.cpnitexttll~ 
'"/idispara~ .iJnpactH 

• 

'tbe:,.CiViI.Ri htii·,~. ..... ; ..... ,.."g.. ..... . . '. 
'~',§§ .20~e.to.~00~17,!\::. 
,knowledges,\an,te;ai~ 5;. 

the'refore.··· ,'addressed ·the'questiori :. Wi"hAthA'" 

of ..'hlain{'iS"cogniiable'.\ind~r
def'init;iqn .'.'~ereare.,s~bs~ntial.~gum~Jn~ ... , 

.'jmI!.r~pe,r· t9~.·over" '. '" 
prCIIlU>ltel(.i· • analysis frOm'Title~ . Wl<;',!'~':L,'~~:';.~ee 

J~taLtute:-:.-al.ppli.es" ': .":al(, ' ... Once a,.:;gOrrk~~~· ;'.' ..: . 
VioJlati('m ha~be~ri sli~~;:·th~~~;· ';~rs1~~:" 'from ....".' ........ , .... '. .. ","', .... ' '''. . g.... " . ,.

::ploYee:. . not, additional1yAemonstrate . "v;.'Tran8iiittf',/nc:.
""J ".•,'.; ,. "'1.' "I·'''''' ..... .1>\ iI""."" _1_", \ ;.... , ... " .... ,._ .. '"'I . 

, . i .,,(~at .,tq~e~lIl~yer~s:~~duc,t •. w~s ~utra· , : 12.20: (c:A7i~87)" II';:'S'lJ::'.tJ1'1'h,l'nl'llc 

.geo~s,' o~, proVide direct eVIdence of $e, mg); .' Note, Age, Ih~lcnmlIl!ltiIOl1,:JUld;';the 
:e,~~1oi~f~ 'Im~~v~tiori,' 'or" prO,ye ·thaf',ag~ -:DJsparate Impac,t .' . 

,.';;~~th~,p'rep?tpIn~t,~~~r tha~a,~e~~I~ :8~7 (19a2);. ;JUs. .q'n' the'"nl1l......!!..._.~ 
,;JJaij~e.. fltCfu,t:,m;:the ell'l.ploymentde.cJSlon.. . the Courfdoes not: this 

...... ·;;~£··')f~~;~~.:~p;~~!';:~~:.t·fts!~;'i~ion":';'d';."!. 
" .,_:,tlier: p~gsc(,msiStent. wi.th.this,9pin~ , 

';~~~;~,';"" •.•,.'.:,:':;,~.:~!;;;, ~I,',:·; 
, , !, \;. ,Justice;K!ENNEDY,.;With, whom ,THE,' 

'CHIEF JUSTICE ,and Justic~ THOM:I\S 
join, concurring.. ' ,:.' :': ',"~,,':' 'I." ':" " 

. , 

,-\, 

. ( ,'. 

" " I agiee ,With 'the Court that the Court of. ' 
, .. '.. :~A.ppeaIS'pl~ced·: improper ~li~nce:o~,.. ~<.: 

.' ;;;spondent's. JVi~enCe?f.pension int(e~eteiice .. · 
• 1 ., :an't:Lthat th~standard.for. deterrnmmg;will. ' 
.. " ;;, "i! ,.'.,' ' , (, '.' ~.,; ,,' , . 

. ' ..' . "fulnessan~o.llncedl in . Trans 'Worl~'rAir~' 
'.' ' . .,linea; /~.",!,;. ThurSton, 469'U,8::.111,:105 i 
. , '.S.Ct.' 618;$3 L.Ed.2d' 523 (i985)" applies to 
. " "mdiYidual a~t.S bfagedisc~miIl~tio~,as, w~n 

,.~. 'ias a.ge 'discrimination.manifestedjn.fo)-mal;~ . 
.. ,'companY·-Mae pOlic~",;; I write, to' under· . ' ,'" ',(,\:,,:' iF ' 

score th~t'ihe only'claiin based upo~' the'\ ',' '... i:,C .• :,::,'::;.;;:'· ,,,,,C\:.:0
'. 'I ' ..... I . ..' '. " ., .. "". , ..... , .-, , 

·•. ~:~Age }D,~C'inatio~,in': ~~Ployment:,;.Aef ,:.i/:':;!F'OI.I~~g\settiI1g iis,id~.:'by', ,.Y.V18c:ons~ 
",.(ADEA)" 29:,U,S,(i.\§.~2l,et 8eq'n.~rted,Court of. APPeals, 188 Wls.2d ..UIO.i·,,' ...."" 
. .,. "L' " .", '. " y" , _.' , ,; . ,. ' '. . ~ .". _, . " "'~. I ',', 

,;by,respond~rit ~,thislitigationis.;thatlpeti· 'N.W~2d 718;of:murde~ C."C_,n.• vietion; __,,_..,._ 
:, ,:tionersdisclimfuated'against h.im,~use, <statemeniofcoiivictio~ , 
· Ji9fhlsaie'.:I1~ has,adva~ced,n~CIai~l'ttlat"Supreme 'COurt; /'143 ' 

'i:; petitionerS~wi~': of,;~~ .~~ploy~e,nt pr~~jice,!':N,W~2d.' ~:'petiti~ner"""",'"' ....nil,' 

,that has a disproportionate effeCt on olderreli4;!f.. The' United States Di!~tril~f]qou~ 
'. , worke~:vioiates the ADEA:;' See Appl, 29; {or the (We~ternDisirict o{ Wil~C()1IlSU1;~;I'~ 

~ ., j ~ ., , •. \ ,I. . ., r"", • " • 

3,O(a~ender.coniplaiiit); 5',R~co~d7ll~?6 'J[.~upp.59(},set ~si4~" ,.' .. 
\(jJlry~tru~tions);: A,saresJllt; Ilotllitlg in ",p~al,the, CourtoL\ppeals Jor 
the Colli.+.a,,~Pinion should bu'ead,~ fear. , 'v~cuit" 9~~. F.2d..1~63, ,. . 

'.. '" '. ::. 
:;. ,,' ....,. . I , ·... ' 

, <\ 
i", 

I 

" .',' 



,": ~.. ,r: . " , 

, " 

'. '; ~ . , 
" ',f

"::"~N~:":! "L.~~,'·" ..:;,.,.~ ':/ •.:,'. <,»,:'!">.' 
, ,,:BRECHTV:. :;ABRAHAMSON, ", ' 

'" " ' "Cite &'113'S;Ct. 1710 (1993) , 
, ',,' • .. , '.'~ " ; ,,' ~".; t • . ••. " ,; '" \ . , • 'I 

'trari',:waSgranted~ .' The Suprerrie"Cpurl, 
ChiE!f' J\isti~e;RehnqWst;' held thae"(l} in 

.,' deterniinitigwhetJierhabeas relief must be' 
~ ,granted for proSe~uti?ri'~,use 'for" iiJlpeac'~~· . iinpeachinerit pW1>01~es 

JIlent purposes, Of :,petitioner's 'post-Mi-"Mira:nda . 
'ran¢a 'silerice" standard is' whether ~rrol" "h~dsubstantial or '" 
"pad'substantial and injurious:,\ffect or ,iIl jiue~ce i~ , j~~:s ver'dict; 'rath":,':,' 
, fIu~n'~in, def:erininingju.rysv:erdi~t, ,rath-',' er'than I : error was liarinless:b~ , . 
E!rthan:whe~er error wlls ha.tntIes,S~Yo~d 'doubt., )i.s:C;A:' qinstJ 

E~~~~:~!£~~?~ri~~l~;'!'~s:~~i.. ·......i ;,.~~,:;.)r::;J0:&i.··· 
, shooting' . 'W.''as ace,. idenia:f 'did not.ha ve sub-,' G,.en,'emily; "is relUctant . 
stantial;~nd, injl)rioUs ~ffect.or ~rifluence' iri ' . to\draw •.. from COngresi:t:tiuiUl'J' " 

'de~Z:'1: ~.... ' . . .. 10 
,
m" '. .' ··;".,!/F·;/1;;!!t;~!;[ ·". 

:~Jrisij~e\'.S~Y~~~'fil~a"cotic~iTing:dpin- . ;': (:New ruies " "have .. re~a~~ve,a* .' 
ion."·... . ,','. ':'; ;'" ,<,;,r;, : <i>}jcaiiontO cases on ditecti'eView.. 

· .. : '"Justice, ,White'flied ,~iss~hti~g' op.i~ion'6·'.'~. Hl.'a·:b"e·as' , ·'~4~~> :<';:,;<i;'!}~"/:i' .. ,. '", ".::'"·s:;"\·'~~'",;,~:~:.!.:,.' \ 

, ,'in' which Justice Blackmun joined and in' iriJ.rlro'ller·' 'use'::offdefend~nt's\",; 
, which Ju~tice.,S~~~r' jOined,in, pa,~ '.'.,,' . . 'to" ~peacf{'d.~fe:4~' .', 

,.,.:'Justices."Blackmtin,": O'Cqnnor' and . was 'accidental, . 
Souter filed diSsenting opinions. . , . a~ddnjurious.ef: ' 

.. un'"'''''' in de~rrriin~gjury'sve~-"
relief '. was not' 'wlik I. ' 

" references' to '; defett-: .", ' l'.Witne~ses:~347' "", ..... <'., "',, 

" '''~nstitutiondoes ~o~'pri;hibit ~se f~r 
impeachment 'purpOses: of defen'dant's;: si

· lence prior to'arrest,'or, afte~ 'arrest it rio 
, . Miranda "warnings' are ,giveri .... ,: i" ., \) "'.. ' , 

,_~,,\.".: , ',", :.}." •....'..: ", :': , ", \ 'i: 1.-,." , . 

silence "were infr~' 
~xteri~ive apa pemis,~i~ ,'" 

. defendant!s,'pre.:Miranda . 
evi(tem·~e·'· of, gUilt'was,.,welghtY.' 

lk ;,,28 "1J;S~C.A. " 
, .·~~f";~~'·;,::.)' :.;,:,~.!~ ';;;.:;; :.: if 

2. Ctiminal cLaw',e=:>72i)(i),:721(4) " " 
WitnessesJ $::>347' :-, :" , ::.. . 
':" Wber~ defenda~t claimed,that sh~oting , -';i;,;, .,";l!;.,~',,\,rl" 

, . was an; accident for' the first' time when he 
:~k 'stana.'for, trial,(itV!,as 'prop~r?and . At his mUrder triiiiin wis- . 

: . 

,;probative,: for state to imp~ach hjs testimo-, :, consin state 'petitioner,Brecht adtrlit; 
,ny by, pointing "out '" that 'defendant had ted shooting 'the victiID, but claimed it w'as I, 

, failed." ~ teUanyorte ,b¢fore'time .Jle'r:~, .an accident:'IJ{order io'impe'ach,:tJlisJ.e~ti~ 
ceived':hiS'Mirandawamings'!it his ai-inony, the ,Sta;te,~;interali~' i~ade,~~~':yefal" 

,niigi;tinerlFaJiohtthe shobtlng'.beingari ac-,r~feren~es t:olthefact~at,: ,~efore, ~he ;~at, 
· cide~t; on'.the~ther han<i,state's referehc:: ' . glVenhlS,Mmrnda .warnmgs:a~ a~ 'aml1gn-, .•' , 
, ' es 'to defend8.nt's :sile~c~ '~f~:rthat poirit'in' njent, 'failed, to..teW anyone 'With 
, 'time, or more ge~enillytO his. fa,lure to "whom lie ,ill,'~ontactthat ththho6tirig . 
, come forWard With his version 'ofeverits at: The' State "aIso made se~er· 
,)iny ,tj.me ;before triai, '~as 'improper. his 'post-Miranda -warntng '" 

.' . U.S.C.A: Cqnst,:.Amend; ,1'4.',' ".. "." The jury retui'llea a, 
'/ "~, , ,"<~,.,":. , " , ". .." ',.';_, . \ -; .' .i.:~ " .. 

• The ~Uabus. cons~it\1tes .. no ~ ~f the op'inion' . v. iJeiroti;;;;;'ber Co.; , 
. " of the Court but has. been prepared by theRe . ,26,~S.C(282;287,,5o.8~· • 
, riorterof I)ecisioil~for the,convenien~e of the ". " ",:".",;~::,:,~,> :" ''''l',:;,:,,:,· ";"': . , .' ", ' I ' 

. ,..I 
. I'· 

i, ' 
, ,/" '-." " : ~"." 

'f' 

, I " ", 

" ' 
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· __ ~EXA-S.,D~PARTMENT OF.'COMl\fUNiTYAFFAIRS 'v~ 
'r :', ,BURDINE 

~ , 

CERTiORARI ,TO, THE UNITED S~ATES 'COURT, OF 'APPEALS FOR THE 
FIFTH, CIRCUIT .' 

, 
No: 7~1764. Argued December 9 i9go..;....De~ii:ied March' 4-,1981 
, " " , ""~ -' " 

,. , • ,- _ ' .. ,_ ,C ,_' • , ., '" • " 

Itespondent Ij!ed,' !!uit in,Federal Dis!,.iictCourt, all~ingi inter aliiJ, that 

-.~ ~ 

, 

". -" 

".~ " 

",her.tefminatiCl1 ofemploymen'! withpet~tioner.:i':as predicated'o~ gender: ' 
djscrimination in '\iQlation of, Title VII 01 the Civil Rights ,Act ot 1964. . " ' 

..The'District Court (aqnd 'tnatthe testimo~y for petitj()ner sufficiently,,', 
hadrebutte-d respondent's' al1egaiio~ or gender\ djscriniiilation in' th~" '" 

, , , ' decision, to :terminate. heremployiDent., ,Th~' COQrt or Appeals reversed ,I 

" ,this finding, holding ,that'the defendai.t in' il'ritle VII case bearSth.e, 
, ' burden' ofproviIig,bya preponderance of the evidence,ihe' exi~tence', Qf,' 

, . ' .:legitim8.te, 'nonCiiscriiiiin8,tory t,easons fof the emplo;mient action andralso ,"'., 

~'" " 
" 
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• (b)'Th~Courtof App~a'is' err~, by~e~u.i~jng petiti~n~~ ,to 'prove by <: 
a'preponderance of the,'eviden'ce ,th~existence 'of riondi,scrii:ni~ator:9 re'a~: " 
sons for,' termina~ingrespondent. ~13y,Q.olng. this; ,the court 'required 
niuch-:l!lore,·t~ailis required,by'McDonneU: Douglas, 'supra;, and its. 
progency:it,placed (m p~titio~er the burden of persuading the c~ilri ' . 

,th~t ,it, ~had, 'convincing, ()bjective rea~(ms for: preferring' the :chose~" 

'applicant ~bo"e the resp()ndent. , Limiting the defendant's: evidentiary ~;' 


-J:obligation to Il., burden of producjionwiIJ not~ unduly hinder the pl~i~~ " 

" ,'tiff: ," P . 256-258" " ,,'- ' 
' ' " ' p ", .: ,_, , ' :', " ' , 

, . (c), .The, 'Court.: Of Appealsitl~o crred' in' requiring petitioner' to prove :. ' 
, ,by o~je~tive. evidel)ce'tllat the person 'hired: was 'mo'te. qua!ifle~th~il ',~, , 

respondent. It ia _the plaintiff's,' ta-sk .10' demonstrate that, similarIy 
situated, e~ployees ,wer~ not treated equally, but 'the Court of Appeais;',· 
,rule, would' require the~'einployej' to show .that theplaintuf's-'obJective' 
qualificatio~s ,!ere i~(erior to: tho'se of, the person 's~lected, a~d if it ' 

' . ,c~nnot. ca cou~,t' ,woul~( jn~'e'ffect;concludetQa(it ha:s' "discriminated, , 
T~~~Courl,;-oCAppe'~Is~~iews-:-ca~-also:-be..:read-as-re(luifing, tne: ein-~,~~, 
pl~yer: ,t~ ,.,hIre,the .mmorlty;,or /emaleaPl?licant "whenever. that Per~on's', 

'!~ " must prove, by 'objective"evidence that those hired' were better qualified '1',objectIve qualIficatIon::!' were ;equal to th()8e of a.:~hite male applicant: 
-,thim'the plaintiff, and 'that the t~tini~~y f~r petitioner did not carry-


either of these burdens.' '.," ':' ' " ,,', ' , - , , 

, ' , ,- . ,,' ' , - , , ,


Held: When tll.e ?Iainti;ff i,n' ~ T.itleV!I 'case}as, prQ.v:ed a, prima"fl!cie ' 
case of employment dlscrlmmahon, ,the defendant-bears only tn£\. burden, 
of:explaining Clearly, the, noridtscrimmatory 'reasons (or its a-ctions.,pp. 
252-260.' ' ,',' '. , 

, (a) 'AS ~set fo~th.in McDon~el(I)ouiJlas :Corp; v;' (Jreen,411 tr. S. 
': ?:?2A~e..basic: allo~a:ion-o(~'btirdens:'~nd~or!ier~otJ:lresentatio~ 0f-'1lfo6f' 

.. 

\. \. 

'In a -TItle VII .. case, 113 a,s (ollows. ,First, the plmntIfi has the burden ,of' 
proving by' the, preponderaIj.ce'o( theevidel)ceaprima facie ca,se, ()f, 
dis~rimiriaticn." Seco~d, if the, plaintiff' s.ucc,~¢ds-in proving ,the prima, 
facie, caSe, the ,burden shifts to the defenaant "to articulate, some legit", 
imate,~rindis~~iiPinator:Y"reason fo~ tneemployee's rejection." ld:,at, 
802'; 'Thi~di'should 'the'defendanCcarry this burden" the ~plairItiff rot¢. " 

,,-·then have an opportunity· to prove by Ii prep6,nderance ~of the e"';'iden~e' 
'that/th~ legitimate re_asons offered by the defendari(werenot)ts true' 
, ,re~ns, 'but were B'pretext for, discrmlinaiion. ,The' defe'ndantneed ,not ' 
'persuade the court that it 'was actually' ~6tiVatedby the, proffered 
reaspI.1s,but itds, sufficient if the defendant's evidence,raises ,a :genuine ' 
isSue' of f~ci as to, wh~ther it' discrimjnated against' the: plaintiff .. To" 
accomplish this, the defendant musfclearly setfo.rth, through 'the in,> ': .' 

,trodll.!!tion of a~miSsibfe (lvidenc~, ,the re~sOnsfo!: theplaiiltiff:s rejec-, 

-: :ButTit!e:~I (foes not:oblig~teanemp'loye\ to accord ,this preference. 
, I}~th.~r, the ~~p;I!l~er has~discretipn to cboose ,~mong e,qually qualified 
'candIdates,' prOVIded the decision is not· ba&,"; upon' unlawful 'crite'ria 
'Pp. 258-259/,' ',' , ':":, _' '.'.' • . , ' " ' .. , 

, 608F2d563 td-:d "'dd .c, ... , '" ',' 

' , ' " " "vaca e an re,man e " :, /' 

' 
, 

,tion.Pp. ?52;-256,' , , . ",- './Equal Emplo~~nt,Advlsory:Councii as,amicU8 curidi urging reversaL~- - "':.
-', 

:, ....... 


,; ,i 

i 

,-' 
.: -- POWELL;, 'J.; d~liv~ered'tlie bpini~n 'for ~ u,~a~im()us Court 

, , ' , , " '~'~- --'-,~',--'--..:----, 

',,'! ' " Gr.egoril:- Wilson; Assistant Attorney, General of. Texas, . 
" '/" arguea, ih¢ 'cause' pro':hac 'vicefOt~ ,petitioner~,; With him on ,

' 
,the ,bri¢f, ~e~e, Ma.rk White" Attorney' 'General, JohnW:~ 

. ,, , :Fainte~" IT:, ,.FiJ;st:. ASsistanf AttO~ney-;Gene~al, Lon,ny F.' 
.'f Zwiener, Assistant AttOrney Geri~ral, arid Paul R:,GaiJi4:, -- ' , ' 

ii'U__b~'t 'L."Gill 'arg~ed ,th~ !c:ause- 'and' filed ,a 'brief fpr 
j, 

'< 

respondent.*, ' ~ , , , , . '", , 
.-\: 

'" , J:USTICE PowELL'deHvered"the, opinion pi 'the'Court;', , 

, This: ~as~. r~quires'.us-to:,addreBS 'again ,ili~' n~tare of th~ . 
evidi:mtiary buraen placed upon ,the ,defendant, in, an em-" 

. , .' ".' 

::. *RobertE. WiUia~8 ~nd' Dougias s. McD~weU hied a b~ief (or 

http:fo~th.in


>~ 

":- .t 	
,~ ...' 
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~', 

Opinion Qf the Court ,,'~U;S. 248' ,-, . --' 	 ,OpinioErof the~C!'urt 
-1, 	 ~? ",,' , . 

'·pioYme~t :disc~imiriatl0IisUit-:brought '~nder' Title VII 0'- the a, maie, from~nother di~ision of, the, age~cy:'~s':,Proj e~t 'pire~-, ,
,Civil Rights Actof,1964, 42U~ 8:C. '§ 2000e et 8eq.. ',,'l'hEniar-:" 

.:, ,tor. ,In'reducingtpe,PSC staff, h'e flred,respondent ,along 
,row' question<pres~ntedis whetlier/ after the, 'plaintiff has, \ 

with., two' other eInploy~es,and retained another male, WaIz, as,
proved a prima' facie, caSe of discritillnat.Ory,.treatment, the'> the only prj)feSsional empI~yei:dnthe,division. It is'i.mdi~~ 
burdE;lll, shifts'tO the d~f~~dant' to persU8dethe c,6urt by a, " 'p.uied~th~t respondent hadJ~fairitained ~er~;l.pp1icat~on fot the 

. preponderance of the, eVidence that legitilnate;, nondiscrimina.. ,.-:j pos~tion of. Project Director and, had requested 'to 'remain. with , 
to~YreasOnsfor.the, challenged ,emploYment aCtion e~ted. ' 

,', 	
" ," "" TDCA. Respo;nqentsQon was rehired oyTDCAarid, 'as~," 

, I 
, , ",,' , . ' ,'signed' to anotJ1er division of t~e' ,agency~' ' , Sne :r~ceived . the , 

. " " , '" " "'~ ,"', . ' exact salary paidto't~eProject Directorat,PSC,.angthe ,sub- , 
,~ ,Petitioner, the' T~ia:s,nep8.rti.nentof:Comm.un~ty Affairs.' "sequent prOlnotibIis she has'received have kept her. salarY-and:'. 

(TPQA),.hiJ'ed,r~spondelrt,a,Jem~Ie, in Jariuarr,' 1972, lor resPQrsibility commen~uratewith ,wh~t she'would have.re-
t~e position o(accol.tnting"clerk in thePub1icSerVice~Car,eers , ;' , ceived haa shE:Lbeenltppointed, Project; Director:' 
DiVision, -(Pscf, PSC proviqed,· tr~ining~and:.eIIiploymerit ,'., '" ,,' Respondentfiledtpis suit; in the 'UIiited,~~ates .. District, 
opi>orlunitie~j.n.'tlie public' sector. for unskilI(~d'wor~eI:s"i ' , , Court for', ~heWestertl Pi~t~lct of Texas. Sh~',aIleged:tnat _',__, 

.' When.h~red; respondent-possessed several-years' experience ,in ',- , , " ~he:::"fai1ure-to:-promote:-arid~th~"':subseq'uentQe~ision< ,W'"ter-~. : 
--'----'-'~:employm~nt-tr~i1)i~gf-:ghe-was-prQIlloted-tOFiel(r~S~ic~s " .. -'trtinateher had, been predicated :ongen'der diScrimination .in" ' 

COQr~~na'tor i.n July 197:t 'Rei-superviSor resigned iilNo,': ':violation ofTitle VU: ,After a lJench ttial,~henistrict' Qourt, ,_,,' 
,vePlberQf tliat.year, and responclelltwas assig;Iied,'a({ditiori:al, 'held that rieither de~i'sion' wa~ based on gender di.scrimiriation. " . ,'. 
du'ties., Although she applied, for;the supervis6:r:'s position, of" ":, , The 'court;relied,O'nthe testimony ,of Ful~er:that the empI9Y-' , 
J)roject :qirector ,the pmi!t.iQil remajned'vacant'fQr siX,inonths.~. , .. ,<mentqecisionsnecessitated by the commands' of the Depart-. 

" '"PSC wasfuridedcompletely by the UnitedState8'Depart-'.~ , mentof, Labor were based on ,consultati01f ~il:1.o,ng:~usted, ' 
, InEmt of-Labor: ,The. Departmen~':wf!B" serlousl~' cOll:cerned- ' "::adVisers and'a -noridiscriminatOry,eyaluatiori Qfthe relativ~ " ' , 

, abotifmefijci~ricies at PSC.l In, February '~~73; : the 'Depart;: " " ' " q1talincationsof tlie'individUaIs:...iriv.ol¥ed.'~He-testifi~d:...tha~-·--""':"~-, 
-' " me~t notified,tp.~_Ex~c!J.t.iy.e_Director-oLTDCA-r-B.-):t-FuiIeri-=' ,,' , ' ,:o~fie 'tnree ilidividuais terrriina~d 4id' not wor~ w~ll together" -, 

-~'::-that. it would~rmi1)ate PSCthe following month. ,TDCA ,:,:, '<and that TDCA thought that., eliminati'ngtijis' problem would >y' . 
. :.. ', official~, assisted by resp~>nqerit;; persulided the:Oeparttne~t to:, ,'hnprove,' PSC~se'fficiency.: The, c,ourt 'accepted this: e.~plana- ';::" 

,c()ntlnl.le' funding the, program; conditioned, upon PSC's "reo:' ,Hon as ratiQnal,and~.i.n effect, founa DQJwideifcethat the ': 
fo'rming itsI'Qperations. ,Among the ,agr~ed '. conditions' w¢re , ' ,decisions n~t to 'promote and 'to terminate' respondent were', -'_ '_ 

, tl1eappointment oia pei'-manent ·Project DITector and ,a com- , " . prompted' by, ge:rid~r, discrimination. ' " , ", .- -. 
"" "plete reorganization 'of, the PSCsta:~.2" " " " ',: . ,,' The C6urCof Appeals for. the ,Fifth CircuiLrev~rsed in J~art: ,- '" 
' ,,:; ,Afterco_l!sulting'Withpersormel wit~in TDCA,~Fu~ler,hired, ,,' 608 :'<11:'2d-563 {19.19):Tne,cDtlft 'h,eld th~tthe:,Distri~tc, 

" 	 '~ "" ' " g " • , - ,.' ,.: ". , " ',_ • ',", ,<• Court'al/implicit ,ev:identiary,'finding" that themal,e hired as ' 
",' 1 Ambon

kk
the. prob1lems Ifdent,Ified :ver: overstaffinpgs"Clack. °fff fiscdalt,chontlrokl" ,,'Project 'Director was bette{'qualified for that position Ahan ' 

,poor' ,ooeepmg, ack '0 commUnicatIon amo!lg ..'sta ,an . e ac' , , ' , . , ' " ',: _ " '," " .' " " , 
of' a -full-tilne Project DireCtor. ,~Letter of'March .. 20, 1973, froril9harles, ' '; , " respondelltwas n~t clearly errone~>u~._ .A~cordmgly, ,the,court 
Johnson io ,:8: a'-FUller', reprl!ited' in App. 384(V " , . affirmed' t~e ,:District Court~i'-findhjg tl;tat respondent w.a~, not ' " , 
'2Seeiil~~ 'at39~,,' : .'" :".. ',' " disciimhuited agajnst when she waS' noLproinoted. :The' I" - .~ '." 	 . . . . 

" 

;... 
~ '~.. 

,,,:, -	 ,, 

t " 
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CDurt'pfAppeals; hDwever, tever~d' the'-District CDlirt'sfind- '; th~prep~ndeiahce .of the'evidence a pri~a, f~iecase pf dis
c ing, that F,'ull~r's testimDny sufficiently had' rebutted respDnd- ," 'criIp.in~tiDn. -SecDnd;, if the plaintiff ,succ~eas inprDving the', 

,E(nt?spriIIlafacie c~e'D(gender diseriminatiDnin,the decisiDn ' ' 'prima'facie ciise/ihebi}rden shifts to the d~fenditnt "toartic-' 
/',tD terminate,her~inpIDym.ent atPSC; The cDur~ 'reaffirmed ,;i " ~late ',sOme legitim~te, ,'ni>lldiscriminato,ry 'r,eason"fDr the e~~ 

its previDusly annDtincea. Views that the de'fendlintin:a Title~, , ' . plDyee's rejectiDn.", ld.,' at 802., Th~rd, snould the,defendant 
",' 'VU case bears theburdeh .of prDviIig,by,aprepDnderari~~of the" ," 'carry this burden, ,the plaintiff must,then have an DppDrt~nity, ' 

,', evide'!1ce the eXiSten~eDflegitimate nDndiscrimfna.tory,reasons ' , " , ;,,' to prDve bya preponderance .of the evi,dence ~hat t~e 'legiti
, ' for 'the emplDymeril action and that, tJ'le ~defenda.nt :olso must " ' ':tniite reasons .offered by the defendant 'were nDt its, true', 


-' 'prove by',objectiv~evideIice that' thDSehired or promDted w,~re ',,' ' " ;re~ns, butwe~e',a pretext fDr discriIpinatlon.', -ld.; at. 804. , 
i~~ , . .better ·qualJfied 'than' the'pfalntiff~,' The~ CDurt' fDu,nd'that' . '" The nature .of the ,burden that shifts ~D the' 'defendan~ 

, ¥uller'st;es~imDnydid,'not ~arry'-eitherDf"th~~evidehtiary ,,': , ,should, be understDDq in light '.of th~ 'p1iihtiff's ultimate, and 
;, ,,:'burdens. It; th~refore;~reversed'the judgment of the "District '" ',' , intermediate-,:burdens. '. 'rhe ,ultimate" bill-den ,Of persuading" 

Coqrt, and remanded the case 'lor cDmputatiDn .of backpay.s" ",-' , tnetrier,DfJaet·that the cief~n:dant intentiDnally discrjminated", ;, 
, ~', ~e~auS;e the ,decisiDn'Df the Court ~f Appeal~ as to the, bur- l ,against th'eplai!1tiff~~mainsat all't4lles with the 'plaintiff._ ,,: 

" , den D{prDQU~.orneby, the defendant conflicts ,with interpreta- ' , See Boardo/'TrUstees of Ke.e.rUi~State':'Cf!llege-v..-Sweeney,439~ 

" 

.<",1 

~: tiDnSDCD.tir_pr~cedents-adopted-bY-Dther-eourts-of-AppeaIB,~ .'- U. S.'24,25, n:2 (1978),; id.,: at ~ ;(STEVE~S, FJ.,:d~sSentiifg).: 
J we'gi-antedcer,tiDrarJ.' 4470(1;S; 920(1980)~We,nDw:vacate, " " T,' See,gEm~rally,9 J.WigIIi:ore,~yidence§248W(3d e& 1940) ,> 

',the'FifthCircuit's qecisiDncand remand 'fDr appli~atiDnDfthe:' : : (the'burden, .01 persuitsiD~"never shifts"). ThELMcDonnell' 
.CDrrect standard. :," , ' .• , ' ' " - ",' :'Douglas division .of intermediate eyidentiary ,b-urdens serves;to~ "> 

,,: 11-,; :~' '. ,bring the/litigants and the'cDUrt <expeditiDusIyand.fairlY, to " 
In McDonnell Douglas Corp. ,v. Green,-411 U; S; 792 (1973)" >-' ~this ultimate qu~sti?~. .',' " ,:," , .. ' : ,'-c ' 

~e-set fDrth ~ne 'basic, allDcatiDn ~f burdens an~d .order .of pres~- , " ".-" ~ , The ,bur~en ~f, establi~hi,ng a' pri~~ .f~cie, ~ase .of dispara~
<,-',~entatiDn :Df prDDf in a Titl~ :VII case ~lleging disci-imiriatory: , , '. " ',',', ", treatment\I~,::n~t_onerDus~ , The _pla.mtiff, must: p'!Q.ve'by_~a-:-_c-' 
_:'_'_' treatmjnt~r Ftrst,~the~plain,tiff-has-the-burden-:-of-prpvin'g':by'-' ,,~~-,~',,:-,-'prDpDnd:_r~IfcEfof tile. eviaence that sh.e applied fDr an..avail~: 

, , "". " _-, ,': " " ,', , ' abl~. POSItID~' fDr WhICh she was 'qualIfied, b~t,was reJected 
'> SThe Court o(App~IS alSo vacate~ ~the :b~iri~q::oti~·t>s J~dgln,erifthat' '; ,under circumstances 'whicp ,give' !'isetD an, i~fer~nee' .of unlaw,;" ' 

'petitionerdi~' n~t violate Title'VII's, equal ~II:Y provisi9n, 42' U; S. C. ' " f~ discriniinatiDn/' The prima facie c~ serves an i~porta.nt 
, . § '~OOOe-2, (h), but that d~cision is not challenged here.' ". ' , ' " ' , .' " ""," '~ , ;,' "" 

" "'S~e;e.g.,,Lfebermanv."Gant, 630 F;2d 60 (CA2 1980);; Jackson 'v. ',,&Iri McDon1ieU'Do'li.glaS, 8upra, we described a}l appropriate mOd~'for 
', .. _ ' U. S.~teelCorp., ,624 F: 2d 436 (CA3 1980) ; AmbusJi Y. 'Montgomery' ': -', , a prima facie eSse ofraCiat:discrlmination: .'TheplaiDtlff must show:, " 
, 'Cou1}ty_Government, 22FEP CasesQOl' (CA4 ,1980); Loeb'v~: Textrfin/'. ~/I(i)thathe bel~ngs io a'racial mmoritYi(ii)that 'he: ~ppli~ arid-w~ 

: Inc., 600 F. '2d1003 (CA~ 197,9): But, see l'aughnv;Westingho~e Elec., ' ~ . qualified' for. a job 'for which -the eIp,ployer, Was~seeking applicants;' 
:Corp.; 620 F: '2d ~55 (CA8, 1980); celio pending, No. 8~27i:L' ' .,<,(iii) that>d.eapite his qualifications" he:'was,rejected; and (iv) tlfat; after 

, 8 We have reeogilized t~.at the factual isSueS, arid'therefore the character-' " his~ rejection;- 'the, pOsition:,remained oPen arid t::,eemployer continuEid to " 
,_of the, e~den~ei>resented;diff,er when ~he plaintiff cl~inis that, a;' facially' -- , ':-'s~, applica.nts -from 'persoI!~of. complainant's qu8.Imea;tions.'~ ,41l.U. S.; , 
, neutral E\mploYtnent policy -?as "a discriminatory' impac!: on ,protected " ,ad~Q2. ': "", ,,: "" , ' ';, 

cla~ses. ' See, MCJ)imnel? Ddugl~, 4,11 U. S.,at 802" n. i4; ,Tea1n8~e,-~,y. ',,', We addea"however;.t,haf this_standard is' not infle;obie, 8.s,"[tJhe':facts 
Umted Sta,te8, 431 Jr.,S. 324, 335-:336, and D;, 15 (1977). ' neCesi38.rily wilLvary in Title, VII cases and ,thespeemcation above' 

, _. 1, - _ "' ! , . -'. . 
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'filriction in the ,litigation:' h 'eliminates -the, most ,'common 
nondiscrimin'a~ory ',reasOns for the. plaintiff's ~ej~cti~n.· See, ,'
Team~ter8 v•. Jlnited States, 431 U.. S. 324-, 358, and' n'., ~' . 
(1977)., AS"the Ct:~urt explahiedjnFurnooConstroCtion':(Jo,.p;: 

, 'v;Waiers, 43f(U. '13: 567,,:577' (19'78): the -prhna: faci~.case 
i
I· "raises ahinfer~nc~ of di~crimination only ~eeatise w~p~esunie
j 

.the~acts,· i(ot.herwise unexplain~d,·are.rnOfe likely than ~ot 
b~e~.on, the ,consideration ofimpen;nissible factors."~' ,Estltbr 

"	"'lish~etit of tpe' priina t~ie case ill eff~ctcr~ates ap';esump~, 
, :tion that. the employer unlawftillY-'discrhn,imi.ted· 'against thee, J 

.'. ~mployee:'" If the trier' of fact believes the. plain'tiff's evide,~ce, "J 
I 'and: if .the_employer issiIeIit in ,the face cot ,the-presumptiol1',
i' 

Issue 0 ac remams m e case. . 	 - 'd f 'd '. "d'" I' f 't 'f' th - I "Th' d t . . " .\ - - -, ::,. ' ' '- e en antIs a' tra ItIona ea ure 0:, e common aw: 'e wor 'pre~
':r~~ b~r~en that- ~h~f~..!o ~~e'_ ~efendant', therefore, is to "': _~umptio_n'-p~operly,,:used.-ref~rs,,-onbrto!t 'devi~;;,:for:'-allocatfng tHe pro~ . ,,_ 

,I-I~.~=--rebut-:the"""'pre~umptipn , of <liscrimination by' .producing 'evi- _:._~ -duction' burd~n." 'F. James"~ q. Hazard; Chill.: Procedur~ § 7.~,. P: 255 
·dence. t~at :the plaintiff ~as rejectedr orsorneorie' el13e, was " : "'(2d f¥i, 19~7t(footnc~e :omitte<!r.·~:SE;e'Fea: Rule 1);vid:301. S~e, gene:- .' 
preferred, for a; legftimate nond'iscrimirratoryreasoi{'Thede-' ':'( ally 9 J. WIgmore" Ev~d:nce §2491:. (3ded.l~40) .Cf. };MagU1re!~EvI-

. - '. '. " ' .... , . - '. ' '.' , , ' ' , -' ' . dence;.Common.SenseaJ;ldCommon·l4lw185-186 (1947).' .Us,ually, as-
f~ndan~ ne,~d not pers~acie,.the court .th:at.It was, actually,._mo- , sessingthe burden of prodllctionhelpsthe' judge deterrriine whether tJ:i~. 

,'- - tlvated by the Pwffered reasons. See $weene1l" 8up'ra, at 25., . 'litigants haye, creat¢ an isSue of fact to .be decided b~. the jury: In a 
,.'It'is sufficient if thedef(!ndant's evidence raises a geilUirie - Title.VII case, the allocatlon-of-burdens and the,cre~tion'of a.,pr~uinptiori 

isSUe offact as to wheth,er ifdiscrjminatedagainst the plain-.' 'by theestablishrrtel:1t of a prima J~ciecase is. int,en~ed:progr~i~ely to 
, ,',. '" ' , sharpen the inquiry into the ehisivefactual' question of 'intentiolll!! 

....:.c.---'_-'--__-.,~"discriminatiol1~';----:~;~:-"'~-'-';';"-,--.,-- -~-~', ",_ofJP.e~priina_faci~'proof.:.:reqliiredfroIil-respondentis-not. nec~arily sppli=

~ 
I,
I, 
I 
I 

g ~he :court. mustenter"judg~~nt for the plaintiff'·becau~'_no, \" 
. . 'f f'· t .~. . t'h' . 'T' , . 

cable,fn, every respect in ,differing factual situ~tions." Jd.;' at 802, n. 13: ' ! 


In the instant case,. it: isno~ 'serioi!Sly contested'tha.t', reSpondent' has, 

proved a prima facie.case .. :She showed t{ll:ltshewa~.a,qui!lified woman, 


,-who sought an availal:!le poSition, but the position' was left 'open for several. ~ 

m()nths bef(}re she finally was "rejected hi' favor of,a'male, ·WaIZ, who 'had 


, been under her:.superVision.' . . ., . .",'. 

' , 7 The 'phrase "primadacie case"'not only may:denote the.est!lblishinent 

'-of Ii -legally manda~6ry, reb.uttableprestimption, P\lt' also may be u!?e'd~by , 

. ' courts, t6 describe' the plaintjffis burden 'of pro<Iucing.enough. evidence: to ",>, 


permit 'the t~ier of fa,ct to. infer thdact:at issue: . 9 J. Wigmore,Evjd~~ce 

§ 2494 (3d ed.1940). McDonrfell' Douglus should 'have. made,it apparent 


)hat in :,t~e Title VII' cont.ext we' iI~e _ttpriina~faci~ ,ca'se'" in the former 

, sense., r . ' . ' 	 ,,: 

, " 
'0:" 

, ~, 

.
, -. 

.,.;, 'l 

~-
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'\ 

'.' ··"tiff;8 To accomplish this; 'the.defe~dant must ,clearly s(lt. ' 
fo~.th, ·tprpugh' the.i~tro.ductii)ll' of adIPtii~iple '~vidence;' the.,' 

( ':,reason{ for ~li,eplain-tiff'~reJection.9,.,. The explanation .p~o- " 
: 

'vi,ded mustJ}e'legaIly. sufficient,to ju~.tifY it judgme!lt for the 
,'defendltrit:: II' the' defendant' .carries'this'burden of prQduc~ 
, tiori, thepresumptipn raised'by th€l' prima',facie casei{r.e
"hutted/o ;ltlJd the factual inquiry. proceeds to a 'new level of 

.../., 

:". 

specificitY.~·· P.l~cing-this btirdenof production on the defend:' 
ant th'us. serves simultaneollsly,tomeet the plaintiff's prim~ 
facie case/by -presenting aJegitimate teason'fordie :actionand 
to frame the}aetual -issue with' suffi~ient ~larity" so: that the 
'. , " '. ' '" ',' ", ,,} 

',~,Tni~ ~vid~ntiary relati~nship b~tween the-presumpti.on~r~ted . 
prIma 'facle' case and the consequentIal, 'burden of productIOn placed c;m .. th.e 

, {I An 'articulation 'not 'admitted into evidence will not s\1ffice.Thus, :the 
def~J;ldant ,~anriot'Il}eet itsburd~n merely t~hrough an answer to:,Jhecom
plaint -or by, argun:ien~ of counsel. . .... _ _ _' , ' 
'10 See generally J. Thayer, Preliminary Treatise.on Evidence 346 (1898). 

, Oln saying ,that the presu~ptiori drops from the case, 'we 'do' notirilply that 

the trier of fact no longer may conSider evidence previollsly:introduced by 


" the pl(lintiff to, establish a: prima facie case; A satisfactqry explanation by 

'the'defendant destriiys the legally . mandatory.·infer_enc!'!' of discriminatiqn 

, : arising 'from the· plaintiff's initial evidence. Nonetheless, 'this: evidenct:l-. : . 
,~, and inferenceS prope!"ly dralvn therefrom may be considered by ,the tri~r ' 

offact on th~ issue 'ofwnetherthe defendant's expla~atioriis pretextual. ' . 
Indeed,there'inaybe somecas,es where the, plaintiff's initial evidence, com

" ". bined with effective cross-exa:minati~J;l of the ,'defendant, will suffice, to '." 
,discredit the defendant's;explanation. ' ': '.- , 

""" .,', 
" 

.. 
'...~..; ... 
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,'. 'plajiltiffwill have',a full and fair opportunity tode:tn;opstrate . of Apperusrequired,much more: 'it.placed. 0Jl th~defendant , 
'. ' pretext., The 'sufficiency of 'the' defendant's eVidenc.eShciuld ' 

.,' , :th~burden'of perSu~ing ,the,'-courtthatjt had convincing, 
," be evaJuated.bY the~xteht to"which it fu1.1illS 'these functions .. objective" reaSons"for ,im~f~rritigthe (fhosen applicant ~bQve: 

.'" ,The'plai,ntiff: retains the ,burden of perSus.siori.Shenow' tlle.1>lairitiff;11," :', ~ ,'., '. .... -' ~ . -:' , 
, I!!ust hav~ the ,opporturiity ,to detPonstratetliat ~e proffered , . The COurt of Appe8Js (jJstiriguished Swee:!Jcy on th.e groun~,
. reasOn' wl':::'not ,:thetrue. reason for the.employment' deCision•. " , th~t,the .case helclciniy th.at ih~defendB#t did not '?av~ the 
" This burd~~' now mergeswith'\the ultimate:burdenofperSuad~, ,burden ofprovingthE{a9sen~e'of discfim1natorYi~tent. ;Sut',
, ing the court that she hEis been the, vIctim of in~ntionaldis- :' ·thisdistinctlon slights .the rationale. o(Swe'eney lind of . our ~ 
,crimination: ." She;may'succeed in this' 'ei~her 'directly by ,per~ . " other~~s. 'We ha~e stated c'Onsistently that tpe employee's.(y 

", : suii.dingthe court,that a diapriininatory':_reason' more !likely'" ,·Prima. facie ,case bfdiscrimination ~wYI b~ re~uttedif the '~m-' 
, motivated ,the employer' or Indirectly by sho~ng, tha~ : thEl" , :.ployer articu,lat€[sc'!awful reasons}or ,the'8;ction; that is;' to ' , ,
,emp~oyer's p~offered~~lanation is unworthy.,';:'!, ~credence.-· 

, - ' 	 ( _ _ _,' f,~' '. ' '" • • \ satisfy this, interrp.ediatebur,dEm"theemployer need 'onlypr()": 
, See ' McDonnell Douglal!, 411 U., S., at· 8Q4-8Q5. duce admissible evidence which would8116w thetri~rof fact , . " :. , . . . ~~ 

" mtiorially ,tocoriclude .that the elJlployni~nt decision had n!lt -III' 
, ..., , , .' ".,' , :' ," . '. ' ' 	 been motivated by discriminatory animus; The Court,ofAp,'c' • 

~ , .. ~ rri' reve~sin.g thej~Qgment ~ of th~,':pi~trict 'Court that, the '. , ' '. ,perus ,wc)uld ~q~ire(the' defendaIlt" 'to ifitrodti~ evid,ence " 
discharge.of tespondent from.PSC was un~e~atedto her sex,- , whfch> in 't~e a'Qse.nce :'of a:nyeYidence'ofpre~xt, would<'. 

>,~he.,9ourt of App,eals'adhe;ed to, two ru~es Itha~ d~velopedpe.r8Uade,t~etrier of fact' th~t' the emplo~ent.,action 'was 
',to ~l~~orate th~ P?fendant s qu~d,e?,'of .prqof.. FI~st, the de- , laWful. "This exceeds wh~t .properIy·(lan~. be .'_demarided ;to 
fe~d~nt 'rnus~p~o:v::b.yapreponder~nce0f. t~e eVI~ence.that satisfy, a' burden of production: , , . ':~ , . 


, legItIm~te, ~ondIscrlffil~atory reasons. for th~ dischru:ge ~xIsted. .:1' . ' 'The' court placed the burden 'of: 'persu,~~on on the defend- ". 

: 6~8 F.2d, ~t 56.7. ,See T,,:,rner v. ,TexasJnstr.u.ment8: Inc., 555 : ant ,~pparEmtly because it feared, that Hfi]!anemploy~r ~eed,.


F. 2d 1:z51, 1255, (QA5 1977).' ,Second, to satIsfy thls'bw.:den, _ .,,' , . " ,', > . 	 ' 

: th'e~efendaht ."must prove ,that .'those' he hired" . . were'" . ",'11 The, court ~viewed_tbe defend~t's evidence·, and-exPlained"-its,- '--.-" 
, sOmehow b~t~er _Qualified_than_wsS plaintiff·;-in-other-:words,' ,-'-- -;--- -',~- defici~cy: -,' - , ' :, ' , ,,: : 
-: ":-:-~6m.parati'Ve evidericeis needed." ' , 608 F.2d; at Q67)en1pha~ :~. , " "D~fe9dimt failedwri?troduce' cO~p'arative ~I+ctual. data' concerning 
. 	 sis in original)., "See East v.Rominej'lnc., 518 -F. 2d 332; : . _J;!~rdi,ne iLnd ~~lz.FuI).e,~ mer~ly testl~ed that h.e d~~ and re

, I , ,
339-340 (CA5: 1975).-,' ,,:. "j tam~ ~rsonnel m ~~e sp~g.sh8.k~up at '1.1?CA>pnmarily:o~ ,the J'e(X)m
. "",', " -', ' . mendatloDS of-subordinates and::that, he cODSldered Wa.lz qualified for the 

" ' . ' . ,', ,A" ,,',' , ' positionheWM' retained to: do. 'F~ller' falledto ,speeifyanyobjecti,:e 
\ , "The'Gourt of Appeals has misconstrued the nature of the :'cpteri8: oJi which he based the decision: to disc~a~"Burdineand ~ta.m 


bur~efi that McDonneltDouglaS'and'its progeny'place oiqhe'Walz., He' state,<t ,onlythl!-t the actIon' .w~ in .t~~-best interest oft,he, 

, d"'f' 'd' t "S 'p't II' "'w· J. ,t te'd" 's' .. , th' 't:, ,--':'", .programand that there, had been some fnctlon Within the d~partme~t that,
e en an . 00, ar "supra. e sam weeney a 	 . '. " . 'b' d' '-',' . h;"- N h,' '. th ". 'rd '. di' '" ," " . . '., ' ."'" \ " ' .';'" ", . -- ' , 'mIght be'·a.llevlated" y Bur me~s'd~c arge;: ot mg.m, e r~o m

,') the employer sb~den IS 'satIsfied If "he SImply .explaI.Q.s what . 'cateS whether he examined 'walz' ability to work well with others. ,This,' , 
he haS do:ne'~r 'produc[es] ,evidence of legitimate riondis- '. ". ' , court in -E'ast found,sucll unsubstantiated ~ssertiomi of 'qualifica.tion' and " 
criminatory,:reasoris.'~' "439 'U.,S:, at'. 25, n.. 2, quoting ido', '::~- ~ ':"~prior work ~ecord' lnsufficie~t' abs~ntdata,thatwill,allow a true'~om-' 
-at28,'29(S~VENS':·J., disse~ting). It: is plain'that the Court, 'pa,mon o~ the inaiVidua~jii'edand.-reject~." 60~ F.2d, ~t:568: ' 

)', ". " 

"~- : 
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only artiCu'late~riot prov~a legitimate: liondisc~im"inat~rY ' 
re~son for his "action, . he'may'compose· fictitious, . but, legiti. ..' 
mate, reaS~fis for his ac'tions:"~ Turner..:r. Te~ I.nstruments; , 
'hic., sUpra, at 1255 (emphasis iriorigina!).. :Wedonot be
li~ve, however, that iiinitirig the d~fend8.nt'sevidentiarY ~bli-: .. ' 

,-: glJ,tionto' a' burden,'ofproduction wiltun!iuly hinqer the pl~ih- , 
'.~ tiff. iFirBt,~Iioted above, the defendant's explanationofits " 

. " legitimate, reasons must be, clear' and, ,reasona:blYspe,cific. , 
Supra; at 255.. See Loeb.' v>Textron, Ine.;600 'F. 2d l003~ , 

. ll)11.:.lO'12, 11.•.5 (CAl 1979). This obligatio!! ariSes Both :trom 
then:ecessity of rebutting the' infer~nce,()f\disCrimination aris" 

" 

;', ing' fr9mthe ,primae facie, case. and from' th~re~irerrient th~t' 
.,,: the., plaintiff'be\afforded:(~a, full and fair opportunity" to" 

. "dEmlOnstrate preooJ,Ct.. Second,- 'although, the d,efendant ,cJoes' 
, not bear It 'formal.burderi. of persuasion; the defendant never- . 

'. thelesE! retains'an incentive' to 'persuade the~trier of ~fact :ihaf 
the employment decisioIiwas lawfuL' Thus, the 'defel)da:nt', 

. norm~lywillattempt to':prove the factual basls.forits,expla:' • 
~,nation..~·,Third;··,the liberal ; discovery rules' applicable.tO',any; 
, 'cIvil 'suit in'Jederal court a~ supplemenled in, a:Title VII' suit 

L . ,by th~ plaintiff's,aCcess tt;>tneEqual Ezppl9YlllenfOpportunity 
, "/COmmission'sinvestigatoryfiles ccjn~rnipg her, 'complaint.',' 

See EEOC, Vi: AS$oCiate,d ,Dry,Goods ,Corp~" 449 tLS. 590 ;, 
. " ,·'(1981). 'Giventhese factors'; weare unpersuaded that the '. 
~,__.. _.plairitiff;will~.. find_it=particularly-difficqlt~to":prove~that~a-prof-~ 

.. 	 fered explanation: lacking a factual basis is ~a, pretext. 'We ' 
reriiain. Col}fident that : the MeDonnell,.Douglas: fram€nvo,rk,~' . 

, permits, the plaintiff meriting relief. to demi:mstra.te' inten- ' 
tiona! discrimination. ..':: " .... . . ",,' , ' " 

.' ..... : ~B.,~.,.'·',.': '/" . ,-', 
/'~ ~.-.' The CO)Jrt,of Appeals also'erred'in requiring,the defendant ,_ 

to prove by objecth~e evidence ,thai' the person ~hired ·or ,-' , 
promoted, was more: qualified ,thantheplE~intiff:McDonneU ' 

,Dougl(js- teach~s that it is the plaintitf's task to demonstra~ . o. 

that' similarl}i ~ittiated 'emp19yees were not. treated equally: ~ '. ... , 
.. 411 U. S., at·804. TheCourt'prAppeals~ rule would require . 

'. 
. 

,J '>!'\. '-" 

" 

the'employer to, show,. that,' the'plaintiff's objective qUalifi- . 
cations~e1."e ,inf~rior to those of. the' person: selected. If 

,it .cannot, 8. ~OU1~t would,)n effec't, conclude that ~t·· has ',. 
, "discriminated. " ", ,'. . , . " . 

. , The >co~ft's .' procedural rule, harbQ~'s it·, substantive.error. 
ritle .VII prohibits all discrimInatIon " in '. emp~oymEmt b8;sed.' 
up9nrace,sex,: and' national origin. . "The, broad; , overriding ..: .. 

, :, interesi, shared by employer, employee~' and' consumer, is effi-': ~ . 
cien t and' trustworthy worlCinanship assured, through fair 
,a.n.d~'; .. '!leutral employmEmtand ,personnel de9isions."· '., ¥ c-, 
Donnell Dougla8~ 8'J-tpra, at 80l; . ,Title, VII, however, does not 

" 

:" ..: , demand that' ari ,~mployer give preferential treatment to mi~ 
noritiesor womeri:'42 U.' s: C..§.2000~2 {j):S~eSteel-, 

',~~ work(!T':sv.'Weber, '443 U. S.>193;, 205-206' (l979}.: Tbe'stat-,: 
,( ute waS' not ,in~ndedto ('diminish traditional management' ; 

prerogativ~s.,,- IJ:~at207:It does'not requir~, the employer-- ", 
, to restructure hi~ em.ploYment praCtices to maxirriize the.num~ 
ber, of minQrities _and- w.om,en:· hired: ' Fumeo COn,JJtruc'tUf'fl- :..... -. 
Corp. v. 'Wat~1:~, 43K U. S. 56,7,577-578 (1978). """ 

.. >The view~'ofthe C01.1rt'of Appeals clJ,n 00 .r.ead,)vethin~, as.'
'-requiring'the employer.tohire 'the"minority or female appIi::' . 
cant 'wh~never: that! :pe~sori's .object~ve -qu~lifications, 'Were 

'.' :eC(uaFto~hos(of:awhite ~a!eappncanC' But'Title~VII does' 
" '. nO,t obligate ari,'erriployerto accord thispJ:.eJerence;. __Rather,--. 

'~--'~':''':-:-the-elTlployer~1ias dIscretion to .choose, among:equalIyquali-. 
.. fi~dcandidates, provi~ed' theqecision is ~ot based upon un~' . , ' 

laWfut·criteria. ,.'. The fact, that "a coui't·' may think that the' 
empioyt'!~' misjudged the qualific'ationso(the applicants, does' 
'np~ in; itself expose hIm' to' Title VII liability,' although ,th'is. 

0 ,may be pro~ative o(;whe.ih;r the empl~yer's reasons are pre
. ,texts ..for discriminatipn. " Loeb v.Teitr9n, bic.;supra, at 

'i, .' " ' .1012, rio 6; ,See Lieberman. v. Gant,'63!): F.,2rl 60: 65 : (PA2 ,'-' 
1980). ". ' ' . - , ',".- _. 

'" IV, ~ 

.' -;' .......' " ;". . '.. --' '/". .". -.. ' 


, ' .. .,.Insummary, the CQtirt~of'Appeals erred by requiri!lgthe~ 
. defendant ,·tb prove ·by a preponderance".Qf the' evidence the .'. ' 

, ~ . 	 . .-' .. 
;.f 

.', 

>'., - ",' 

t 	 ---, 
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~ 	
.' ~.. . WQO:Qy. GEORGIA 261'260'--' .oCToBER 'i;ERM, 1980' 	 ", 

Opiriionotthe Court',' .", . :''': 450 V: S~~ SYliabils 

\ -.>, ' exist.enc.~: of-· nondiScruni~~tofy re~ns for .. terminating· the ' 	
~. 

; ,WOOD ET'·AL. :t. QEORGlA. resPondent' and, thattJI';, perSOn retain,ed, iriher,: stead ~had ..... \. 	 ....:, 

.' superior' objective .qualifi~ations' for .the positiori~13·. 	-When ~t~e, "'9ERTIO~ARI.TO THE COURT OF _~PPEALS'OF GEORGIA 
"',plaintiff has prov:ecl a prima facie eSse of discriminatio~, the 

defe~dant beatS only, the bur~Em~'of explaining 'eieariyth~:>' ~No.79-6~7.<.Argu,ed 'Nov~mber4/;980-:-Decided~arch '4,:i981' 
, 	 ' '. ",' ~ 

.~\~ ,nondiscrimi~atQry reasOns' for its8:ctions.·· The judgment of . 'retitio~er's; former. ';mploYees.-of an!fadult". 'movie thkater 'and' boo~tore: 
:tlie .'Court of, ,Appeals is' vac~tep., and the case is re:rn8;rid~d for, 'were coIivicteq of distributing obscene,materiids, in .violation of a 
. furt}lE~r'proeeedings consistEmt wi,th,this\ opinion. : '. . 	 G~rgia.'statuteand received fines and ,jail sentences but' Were: placed 

, , .:' - .' I '. - ,': • 

, 'on probation~.oii the eondition"that, they. ffiake 'monthly installment pa)<.1~'>is 8()·ordered<:. 
c •• ments toward the sat.isfaction iJf the··fine!?. ,Wllenpetitioners,failed to ' 

('- 'make the. payments, a probatioJ.? .,revocatioii):3aringwas ·hel~.· Petition-,) 
" 

" 

') ';. .' 	ers, who had by thai: time :left their jobs ,in' the "adult'; estjibIlshments, . 
.offered evide'n~e of ih_eir iriability '.torI:1ake the ,paYments: and 'stated c,-·:.t 

. that'they had expecied'tlleir'fo~er employer to pay' the 'fifleSfor tllem. 
"'. 

. "WheI) petitioners were; unaole to' make up their. arrearageS,the Georgia . 

! 
. trial court 'denied: theirIIloti9~..to mQdify _the. probationcQnditions and 
ordered petitioners to' serve ,the: remaibing portions of their jail: sen- '. 

i , ". ":tences: .After:th~ ,Qeotgia~Court orAppeals affirmed, this Courtgranted: 
" '_it 'writ of cE!rtio~ari ~odecidewhether it is constitutional· u~der Jhe 
,I..' r : EqitalProtection' Cla:u~e t(J' imprisonS:' probationer_solelY, because of his

."..... 
~ 	 ~inability to ,make 'installment' payments ,on' fines. " . . 

" 
,Held: This is an inappr~priateca~in ~hich to decide .t.he equal p~otec- '. 

~ :e. tion ·question.' Sincethe record suggests that petitioners·'.maY,b~iri't~eir " 
. \ ",. . .P,feSent' predicilI!lerit b·ecauseof. their counsel's" diviped . loyalties, a po;;si~ ., 

ble du~ .process:vi()lation: is a'pparentjand the c~se 'is ,remanded for'" -~ 
-, 	 ··f1.!rther 'findings :concerningsuchpOssibleviolatipn. Pp;~~4--~74. c..:~.~--

",/:.;" 
" . . ... (a')-The"trans~riptof'tnerevocation' hea'ring' shows that petitioners·.: __ 

,-'-~-	 - . . 'c~nderstood 'that their form~r e}~ployer ~o~ldprovjd~legal 'assistance'if ' 
.'::, , 'they. ,shouid'face/}egal trouble :as a result. of their employment, ~ould 

.. 'pay liny', fines,ani:l would post, any necessary bonds: :Petitioners 'h,ave . 

. been represented; since the. tirn~ 'of their arrest RY.a single Il{wyer, wlio 
.,' . ",vas: paid by the employer ,and ,whoposted'bonds iri this' case arid paid' 


,·o.th~r firieswheneach,'of the 'petitioners was ·arrested.1,t se~~md time.. If 

12:-&caU:(ltheCourfof' Appeals applied; th'e~~oni leg~Fstandard 'to the petitioners' couriseh~as ser,~fngthe employer's i·nterest'in.obtaining' 


'. evidence,'we have no oecasion to decide' whether.itetted in not revi¢w': !In:equal 'protectionrtilingthai offenders cannot be jailed fortailur~ to' 

. : ing ~he District Courl'E1 'flDding ~'f no:intentjonal'discrimination' under· ~ay:fines .that ar,e beyonl.;l their means, wh'ictcoulclonly ·~ccur .if peti~" 

r .·the'''clearly. erroneous'"standard of Federal Ride of Civil Procedure '52 (8.) .. •..tioners"'receiv~ fines beyond their, own )neans an~ ,th'en risked' jail by 
! . . Addressing t~ :issue in this case" would"peinapproprlate', 6ecaus~' the .. '~ . .fa'iling to'pay, thisconfli~t'in g~als may.hav·e influenced the trial'courts , : 
} I District .Court made no findings on the. mtermediafe queStions· poSed by ' ... decisions 'to impose large fines and to' revoke the ,probations rather than'" 

. " McDonneUDougUi8~ ,'..,. ' . .! " 	 . modify the .conditions thereof. ·Pp.264-268.,·:·' , . , 

. -"" 

. '" , 

"',' 	 ",>. '. 	
". 
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NOTICE 	 "'UMBER 

N-91S-062 

11/20/90 

1. 	 SUBJECT,: Policy Guidance: ,ther "testers" have standing 
to 'file charges 'of emploYment discrimination against 
employers, employment agencies and/or labor organization9 
which have discriminated against them because of their race, 
color, religion, sex or natioAal origin. 

2. 	 PURPOSE: This policy gUidanJe sets forth the Commission~ ",,~ 
position on the issue of'whethbr "testers" (persons who apply 
for employment for the purpos~ of testing for discriminatory 
hiring practices, but do not intend to accept such 
employment), have standing to file charges under Title VII. 

3. 	 EFFECTIVE DATE: Upon receipt. ' 

4. 	 EXPIRATION DATE: As an exc1eption to EEOC Order 205.001, 
Appendix B, Attachment 4, § a(5), this Notice will remain in 
effect until rescinded ot superseded. 

5. 	 ORIGINATOR: Title VII/EPA Division, Office of Legal
Counsel. 

I 
6. 	 INSTRUCTIONS: File after § 605 of Volume II of the Compliance 

Manual . 

. 7. SUBJECT MATTER: 

I. Introduction 

~ The issue addressed here is whether "testers" 'have standing 
to bring ,actions under Title VII. "Testers" are defined as 
individuals who apply'for employmeht which they do not intend to 
accept, for the sole purpose of uncOvering unlawful discriminatory 
hiring practices. Section 706(b) lof Title VII, 42 U.S.C 2000e
5(b), authorizes the Commission to accept charges of employment 
discrimination "filed by or on behalf of a .person claiming to be 
aggrieved." Ilince testers do not actually want the positions for 
which they apply, t~e question is ~hethertesters can be "persons 
claiming to be aggrieved" within t.he meaning of S 706(b).1 The 
Commission concludes that testers are aggrieved parties under Title 
VII where they have been unlawfu]ly discriminated against when 
applying for employment. Whether or nota person intends to accept 
a' position for which he/she applied l, he/she has a statutory right, 
pursuant to Title VII, § 703 (a)( 1) I, not to have been rejected on 
the basis of race, color , religion l, sex or national origin. The 
discriminatory ;rejection itself constitutes an injury, even though 
_____:__. I 	 ' 

, The analysis set forth in this policy guidance could also 
be':.,'appliedto theADEA, since the language in S 7(c)(l) and (d) is 
almost igentical to that in § 706(~) of Title VII. 

EEOC FORM 106, MAR 87DISTRIBUTION:CM Holders 
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the tester may not have suffered the, loss of a .real employment 
opportunity or 'any monetary loss. 

II. ,Definition"of Testers 

"Testers" in the. employment context perform the same function 
as do testers in the housing context. 2 Testers in housing cases 
have been defined as "individuals who, without.an intent.to rent 
or purchase a home or apartment, pose;asl'renters or purchasers for 
the purpose of collecting' evidence of unlawful ,steering '-,"" practices. II Havens Realty Corp. v. Coleman, 455 U.S. 363, 373 
(1982). Typically, a fair housing lor other civil rights 
organization sends testers of different r:aces3 to apply for housing 
with a particular realtor or landlord. Usually, the 
realtor/landlord is chosen because some~ne has complained to the 
fair· housing organization about this par~icular housing provide~. 

. /. . 1 . h . I.' th t h .The hous~ng c~v~ r~g ts organ~za~~Qn ensures a were 
testers are "paired II (sent to the same landlord/realtor for 
cbmparative treatment), both the ~lacik ~nd White tester~ provide 
information on their- applications which will make them equally 
qualified with respect to their incomesi, employment, credit and 
residence histories, pr;esent rents, ett. Housing/civil rights! 

,groups that routinely use testers crea!te .a "profile" -for each 
tester for each assignment and provide ,him/her with a II script. II 

, In the classic case of a discriminatIOry.fandlord/realtor, the 
Black, tester applies fo~ an apartment 'and is told tha~ no 
apartments. are available or is informed lonly about housing which 
is located in predominantly Black neighborhoods. Shortly, 
thereafter, the White tester applies to ~he same housing provider 
for the same type of apartment requested by the Black tester. The 
White tester is told of ·one or more apartkents which were not made 
available to the Black tes:ter. I _ . '. 

Several sets of tes.ters may be sent to the same housing 
provider to establish apa:ttern of disc!riminatory treatment and 
thus avoid .the defense of anindividu~l "fluke," oversight or 
personality conflict. Follow-up calls may be made by.the testers 
to receive upda~ed information so that a provider cannot· claim that 

2 Testers 'h~ve 'b~en used much kore intensively in the 
housing area than in' the employment area, and there is well 
established case law on. the validity ofltester standing in fair 
housing cases (see .Section V). i . • 

' , 

3 The discus~ionhere and all c~s~s cited in this document 
refer only to 'Black and White testers c~allenging discrimination, 
on the basis of race. Apparently, thisl is the only context in 
which courts have addressed the issue of tester standing. However, 
all theories discussed in this docum~nt are equally applicable for 
testers challenging discrimination on the basis of color', 'religion, 
sex, national origin or ~ge~ I 

I
2 
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a residence li~ting "came in~ aftJr the Black a~plicant left, but 
before the White applicant arrived. 

, .. . I 
, Testers in the employment context perform the same role vis 

a vis equal employment opp'ortunity. They are generally used by 
civil rights organizations or government agencies. 4 Black and 
White testers are sent to apply for employment with a particular 
employer or employment agency. ~he organization/agency ensures 
that where testers are paired, bo~h provide information on their 
applications which makes them equail.ly qualified as employees.w:I;,Q.., 
respect to their employment histdries, educational backgrounds ;-", 
reference~, etc. I 

As in the housing context, B~ack and White testers are sent 
to apply for the same position and the treatment of the two 
applicants is compared. Concepttially, there is no difference 
between a tester in the fair hous~ng context and a tester in the 
equal employment context. Al thoug'h the employment tester might, 

.in some instances, have a more dffficult and elaborate role to 
play,S he/she performs preCisely the same role in the furtherance 
of Title VII as does the tester for housing discrimination. 

. .' . I. 
III. Standing Interpreted Broadly Under Title VII 

Standing is generally interpr~~ed ,broadly under Title VII in 
order to achieve. the statute's goal of equal employment 
opportunity, particularly ~irice T~tle VII is generally enforced 
through civil actions brought by or, on behalf of private parties. 

. . '. h f . I. . 1The pr~vate r~g t 0 act~on rema~ns an essent~a means 
. of obtaining judicialenforce~ent of Title VII ... the 
private litigant ~ot only red~esses 'his own injury but 
also vindicates the importa'nt congressional policy 
against discriminatory employm'ent practices. 

4 Testers may be sent out I by agencies or organizations 
which intend to file charges against the targeted employer. The 
tester may be an employee or volunt~er of the organization who has 
no personal interest in filing a charge. However, the organization 
may file a charge on behalf of· "a peirson claiming to be aggrieved" 
under Title VII. ' 29 C.F.R. § 160i1.7(,a). Under the ADEA, the 
"Commission shall receive information concerning alleged violations. 
of the Act, including charges and complaints, from any source. II 
29 C.F.R. § 1626.4'. Therefore, suth·an organization may file a 
charge 'on behalf of a tester. 

s Unlike testers in the housing 'area, testers for 
employment discrimination have the additional burden 'of appearing 
qualified for the job in question if linterviewed. This might limit 
the types of jobs for which an organization can reasonably test. 
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Alexander v. Gardner-Denver Co., 415 U,S'i 36,45 (1974). Congress 
has c~st the Title VII plaintiff in the role of a "private attorney 
general" in enforcing the Act. Stewart Iv. Hannon, 675 F.2d 846, 
850, 28 EPD , 32,5!2 (7th Cir.1982). C6ngress intended that the 
language in § 706(b), referring to ani "aggrieved" person, be 
construed to define standing as broadly as possible under Article 
III of the United States Constitution. 6 I Id. at 849; EEOC v. 
Mississippi College, 626 F.2d 477, 482, 44 EPD ! 31,268 (5th Cir. 
1980), cert. denied, 453 U.S. 912, 26 EPD! 31,901 (1981); EEOC v. 
Bailey Co., 563 F.2d 439, 452-453, 15 EPD ! 7 j 840 (6th Cir. 1977), 
cert. denied, 435 U.S. 915, 16 EPD ! 8,148 (1978); Waters v. 
Heublein Inc., 547 F.2d 466, 469-470, 12 EPD ! 11,238 (~th Cir. 
1976), cert. 'denied, 433 U.S. 915, 14 EPD '! 7,635 (1977); 
Hackett v. McGuire Bros., 445 F.2d 442, 4~6, 3 EPD, 8,276 (3d Cir. 
1971). '. 

IV. Standing of "Testers" in Early ICiVil Rights Litigation 

The broad construction of standihg under' Title VII is 
consistent with cases involving standing! in the context of other 
civil rights statutes. "[C]omplainants ~ct not only on their own 
behalf, but also 'as private attorneys g~neral' in vindicating a 
policy that Congress considered to be of the highest priority." 
Trafficante v.Metropolitan Life Insurande Co., 409 U.S. 205, 211 
(i972) (referring to Title VIII of the Civil Rights Act of 1968, 
42 U.S.C. § 3604 et ,seg., commonly known 4s the Fair Housing Act). 
Accord Village of Bellwood v. Dwivedi, 895 F.2d 1521, 1526 (7th 
Cir.1990).... '. \'. '. 

Historically, in civil rights litigation, standing has been 
c~:mstrued liberally in. order to fu:rther "an overriding, 
constitutionally rooted national p6licy against racial 
discrimination." Wright v. Regan, 656 t.2d 820, 829' (D.C. Cir. 
1981). In Wright, the court held that Black parents and students 
attending public schools in segregated I areas had standing to 
challenge the tax-exempt status of "White-only" educational 
inst~tutions in their communities. Although the plaintiffs did' not 
seek admission to the schools, the court held that the injury which 
they suffered, viz, denigration caused i when their government 
"graces with tax-exempt status educational institutions iIi their 
communities which treat members of their r~ces as persons of lesser 

6 Article III, S 2, .of the U.S. Constitution states, in 
pertinent part, that "[t]he judicial Power shall extend to all 
Cases .•. (and) Controversies .••. " A "c!ontroversy" is a matter 
in which the plaintiff has alleged "a personal stake in the outcome 
of the controversy. II Warth v. Seldin, I 42~ U.S. 490, 498-499 
(1975). See also Simon v. ·Eastern Kentucky Welfare Rights Org., 
426 U.S. 26, 44-45 (197,6) (plaintiff's injury is likely to be 
redressed if the requested relief is grant~d)iASSociationof Data 
Processing Orgs. v. Camp, 397 U.S. 150~ 151-152. (1970) (lithe 
laintiff himself has suffered some threatened or actual injury 
esulting.from the putatively illegal action"). 

4 
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worth," was sufficient to sustain challenge of the tax exempt 
status of the institution. 656 F. at 827. The court held that 
this case was indi~tinguishable from previous civil rights cases 
which granted standing to, persons, acting as social protesters 
rather than as persons who were actually deprived of a tangible 
benefit which they intended to acce~t" citing Coit"v. Green, 404 
U.S. 997 (1971) (Black parents and public schoolchildren had 
standing to challenge tax-exempt status of racially exclusive 
private schools)i Norwood v. Harrison, 413 U.S. 554 (1974) (parents 
of Black ,schoolchildren had standing Ito challenge state's provinoT. 
of textbooks to private schools which excluded Blacks); Gilmore 
v. City of Montgomery, 417 U.S. 5516 (1974) (Black citizens had 
standing to challenge city's practice of permitting racially 
segregated private groups and clubs to reserve temporary exclusive 
use of certain park facilities). The civil rights activists in 
these cases challenged racially discriminatory practices as a form 
of social protest to eradicate rcicial discrimination in this 
country, rather than to gain a $pecific, tangible, personal 
benefit. Arguably, these activists a!cted as "testers," challen'ging 
discriminatory practices where they had no intention of personally 
accepting any tangible benefit. The linjury which they suffered was 

virtually all civil rights contexts 1 The in Watts Boyd 

denigration, 
sanction or 

as 
suppo

Black citizens, 
rt of racial discr

,resulting 
imination. 

from the state's 

Courts have recognized the need for broad standing in 
court v. 

Properties, Inc., 758 F.2d 1482, 1485 (11th Cir. 1985), holding 
that a Black ,tester had standing. to challenge discriminatory 
housing practices, 'both under Title VIII and S 1982, analogized 
several cases in support of this lconclusion. In addition t6 
adopting the Third Circuit's reasoning in Meyers v. Pennypack Woods 
Home Ownership Association, 559 !F.2d 894 (3d Cir. 1977), 
(conferring standing on a Black ~ester in a S 1982' housing
discrimination case), it relied ,on the, Supreme Court's decisions 
in Pierson v. Rail' 368 U.S. 547 (1967), and Evers v. Dwyer, 358 
U.S. 202 (1958). In Pierson, a grohp of Black cler~en went to 
a segregated bus terminal in Jacksqn, Mississippi, for the sole 
purpose of testing the legality of segregated public 
accommodations • The Supreme Cou1rt held that although the' 
plaintiffs' purpose was to test the law rather than to actually use 
the terminal, they had standing to seek redress under § 1982 
because they had been discriminated lagainst by being removed from 
the terminal. Similarly, in Evers, •the Supreme ,Court recognized 
the stanC\ing of a Black plaintiff who sat in the White section of 
a Memphis bus and was removed from Ithe,bus bY,authorities. The 
plaintiff had never before ridden a bus in Memphis and had done so 
solely for the purpose of testing the legality of the state's 

7 Pierson a'nd Evers were also cited 
\ 

in Meyers. 559 F. 2d 
at 898. 
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I,segregation l'aw~. 8 See also Havens Realty Corp. v. Coleman, 455 
U.S. at 374 (Pierson and Ev~rs cited for ~ropositio~ that a person 

need not have intended' to buy or rent in order to have bee,n injured 

within the meaning of Title VIII). As demonstrated by the cases 


,cited 	above and' in Section V regarding'l tester, standing in the 
housing context, the civil rights movemerit and its accompanying 
litigation have a rich history of testersl in one form or another. 

V. Testers I Standing to Challenge! Discriminatory Housing
Practices 

I 

I 	 ' ..'-..... ~ 
It ~s ~eIl established that tes~ershkve standing under Title 

VIII of the Ci~il Rights Act of 1968, 42: U.S.C. § 3604et seg., 
~heie they have been raci~lly discrim~nated against in the 
provision of or referral to housing. . Havens Realty Corp. v. 
Coleman, 455 U.S. 363; Village of Bellwood v. Dwivedi; ,89,5 F.2d 
1521; Watts v. Boyd Properties, Inc. , 758 F.2d 1482; Village of 
Bellwood v. Gorey & Associates, 664 F. Supp. 320 (N.D. Ill. 1987). 
In these cases, the injury was not the d~privation of housing on 
the basis of race, but rather the failure to provide accurate or 

,complete information with respect to available housing on the basis 

of race,i. e., disparate :treatment.! ' 


Title VIII makes it unlawful for an i~6ividual or firm covered 

by the Act: 


,I
(a) To refuse to sell or rent after the making of a bona 

fide offer; or to ,r~fuse to negotiate for the sale or 

rental' of a dwelling to any person l because of race, 

color, religion, sex, or national origin.
. 	 , I' ' , 
(b) To discriminate against any person in the terms, 

conditions, or privileges of salel or rental of a 

dwelling, or in the provision of services or facilities 

in connection therewith because of race, color I religion, 

sex, or national origin. . I 


I'... 
, I 

(d) To represent'toany per~on because of race, color, 
religion, sex, or national or~g~n that any dwelling i~ 
not available for inspection, sale, or rental when such' 
dwelling is in fact soavailable~ 

42 U.S.C. § 3604(a), (b) and (d). 

Section 810(a) of Title VIII, 42 U.S.C'. §3610(a), authorizes 

any "person aggrieved" under Title VIII tdfile a complaint with 

the Secr'etary of Housing:, and Urban Development and ,defines "a 


. I 
8 	

, , 

However, Watt§ recognized that tne injury, to plaintiffs 
Pierson was greater than iriEvers beca~se the clergym~n were 
ested and'later convicted of violating state law.' 758 F.2d at 

485. 	 'I " , ' 
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pers6n aggrieved" as "[a]ny per~on who claims t6 h~ve been injur~d 
by a discriminat6ry housing practice lor who believes that he will 
be irrevocably injured by a discriminatory housing practice ,that 
is about to occur .... "' ,I ' 

In Havens,'the Supreme Court held, that where a tester was 
given inaccurate or incomplete irtformation with respect to 
available housing, the tester w,as an 'l~aggrieVed pers~n" within the 

"meaning of § 810 (a) , of Title VI I I.9 The Court began its analysis 
with the specific language of '§ 804 (d) 10 and concludedtl1a~ 
"Congress conferred on all ' persons r a legal right ~o truthful 
information about available housing. r ,455 U~S. at 373. Section 
804 (d) thu,s created "an enforceable right to truthfq.l information 
concerning the availability of housihg" rather than limiting the 
Fair Housing Act,to"the right to acqJire housing, irrespective of 
race, color, religion, sex, or nati6nal origin. "'Congress may 
enact statutes creat'ing legal rights, the invasion of which creates 
standing, even though no injury would exist without the statute.'" 
Village of Bellwood v. Dwivedi, 895 F.2d at 1526, quoting Linda 
R.S~ v.Richard D., 410 U.S. 614, 61r (1973)~ Where a tester is 
given' truthful information about a,{ailable housing and' is not 
denied any opportunity to obtain housi~g, the tester does not have 
standing as a person aggrieved un~e~ Title VIII. Havens Realty 
Corp. v. Coleman, 455 U.,S.at 374-375 (White tester had no Title 

. VI I I, standing because she was given: accurate information about 
available housing and was not denietl any opportunity tOo rent). 

9 Havens cited Trafficante as authority, for a broad 
interpretation of standing under Tit~e VIII. 455 U.S. at 376 n. 
17. In Trafficante, the Court unanimously concluded that under 
Title VIII, the, term "person,aggri~ved" should be interpreted 
broadly where: 1) actions brought by private persons are the 
primary method o'f obtaining complian:cewith the statute; 2), the 
statutory language indicates a congressional ~ntent to construe, 
standing as broadly and inclusively as allowed by Article III of 
the Constitution; 3) the .legislat~ve history of the statute 
indicates a congressional intent to broadly construe standing; 
and/or 4)" the governmental agency charged with' enforcirigthe 
statute broadly construes standing. " ' 

w, The Court noted the'distinctiori between S 3604(a) and 
S 3604(d) and proceeded to find tesier standing under S 3604(d) 
with no further discussion of • 3604(la). 455 U.S. at 374. There 
is an argument, then, that the Court:regardedthe bona fide offer 
requirement as precluding tester standing under S 3604(a). Accord 
U.S. v. Youritan Construction Co., 37~ F. Supp. 643, 650 (N.D. Cal. 
1973) (holding that,a landlord had violated Title VIII by giving 
false information about available hbusing to testers, the court 
distinguished S 3604(a) fr.om S' 360~(d)! exp~ainin~ that under, 
S 3604(a), the term "bona fl.de offer" ml.ght dl.squall.fy a tester 
from having standing,. while § 3604(d) prohibits the' 
misrepresentation of the availability of housing without the "bona 
fide offer" requirement). 

7 
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I
Accord Nur v. Blake Development Corp.,655~. Supp. 158 (N.D. Ind. 
1987) . 
'. I 	 ,

The Seventh ,Circuit in, Owivedi recogn~zed that "Congress may 

not '.circumvent Article III of the Const~tution by authorizing' 

someone whose substantive rights have not ,been invaded to sue to 

redress an invasion' of someorie~lse's sub~tantive rights." 895, 


, F.2d at 1526. "But Congress can create n1ew substantive rights, 
such as the right to be free from misrepresentations, and if that._,_ 
right is violated, the holder ofthe,right ¢an sue without running ~~ 
afoul of Article III, even if he incurs I no other inj'ury (for 
example, the loss 'of a home-buying opport'l:lnity)." Id. at 1526
1527. 11 Accord Havens Realty Corp. v. Colieman, 455 U. S. at 373. 
The.Dwivedi court further explained that the misrepresentation was 
a violation of Title VIII because it ~asintended to prevent a 
Black person from buying a house in a White ~eighborhood. 895 F.2d 
at 1529. "He is treating ~ black customer d~fferently from a white 
one because the customer i$ black~ He know$ they:are of different 
races and treats ·t,hem, differently because of that knowledge." rd. 
Title VIII violations are not ,limited to instances where a 
landlord/realtor' mis'represents informa~ion regarding the 
availability of housing. "If a broltersimply refuses a customer's 
point-blank request to'show him a house in ~neighbdrhood'that the 
broker wants to reserve for persons of a d~fferent race, this is 

. steering even 'though tJ:l'ere is no mis~~presei:ltation." Id. 
"Steering" is defined as" "directing prospective home buyers 
nterested inequi~alent properties to dif~erent areas according 

their race." Gladstone Realtors v; Village of Bellwood, 441 
U • S. 91, 94 (1979). ' ~' , " , I' , 

The Owivedi court compared the standard l and intent requiremerit 

to be ap~l.ied,in Title :VIII cases. with that\ of Ti~le' VII' cases: 


, 	 The' mental element required in a steering case is the 

same as that required I in. employment' dis'crlmination cases 


, challenged either under Title VII, of the Civil Rights Act 

of 1964 (and section 3604 is part ,of jthe same Act)' or 

under '42U.S.C. S 1981 ,.(.thestandard of liability in 

which is similar to that in ~itle VII ~ ••. ) on a theory 

of dij;parate, treatment. ~ . . The unlawful conduct is 

treating a person differently becausej of the person's 

race'. ,; ~ . 


895 F. 2d at '1529-15'30. The similarities between the purposes and 

language of Title VIII and Title VII are cle:arly apparent. Courts 

typical1.y "borrow" language and reasoning from one statute to apply 

to the other. 
 I ' • I 

In addition to theirstanqing in the Jontext of'Title VIII, 

testers hav~ . standing' to ' challenge' discriminatory , housing 


>,' 

Note, however, 'that the .jurYd~d not award monetary 
'to the, testers 1n this case. 89,S F 12d at 1532. 

, , 8 
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practices under the Civil Rights of 1866, 42 U.S.C. S 1982. 
Watts ,v. Boyd Properties. Inc., 758 2d at 1484-1485, and Meyers 
v. Pennypack Woods Home' Ownership Association, 559 F. 2d at 898 
(discussed i~ Section IV.) . Section 1~82 provides as follows~ 

'All c~tizens' of the United Sta~!es shall have the same 
right, in every State and Territory, as is enjoyed by 
white citizens thereof to inherit, purchase, lease, sell, 
hold and convey real .and personal property. 

i " ,
In'the § 1982 housing cases, the Bl~ck testers were deprived of 
the same right to rent property as waS granted to White citizens. 
The fact that they did not actually ibtend to rent the apartments 
in question was irrelevant in determibing whether their statutory 
rights had bee~violated.Unlike S 3~04(a) of Title VIII, S 1982 
does not require that an applicant fqr housing, who was rejected 
on the basis of race, make a bona fide offer to rent in order to 

, challenge the practice. (See Sec.tion VI). 'In this respect, Title 
VII is analogous t6 • 1982. 

VI . Testers in Employment Cases Analogous to Testers in 
Housing Cases I ' 

Although the courts have not sp~cificallY decided the issue 
of whether testers have standing in the employment context, the 
analysis of tester standing in Title VII cases should be construed 
in a manner consistent with the principles set forth in the context 
S 3604(d) of Title VIII. The purpose land structure of these civil 
rights statutes are "functionally ideqtical." Waters v. Heublein, 
Inc., 547 F.2d at 469 (White employee had standing to sue for 
discriminatory hiring practices which, excluded Blacks and 
Hispanics, thus, depriving her of 'interpersonal contacts with 
persons of other races in her work environment) ~ 12 

12 Section 706(b} of Title VII, 42 U.S.C 2000e-5(b), 
authorizes the Commission to acc~pt charges of employment 
discrimination It filed by or on b.~half ofa person claiming to be 
aggrieved" under the statute. " I ' 

Section 703(a}(1} of Title VII makes it unlawful for an 

emplOye~, to: ' " : ' ' .1, ' ',... ' 
fal.l or refuse to hl.re or to dl.scharge any l.ndl.vl.dual, 

,or otherwise ,to discriminate aga~nst any individual with 
respect' to his compensation, ~erms, conditions, or 
privileges of employment because of such individual,l,s 
race, color, religion, sex, or national origin •••• 

I 

Similarly, S 703(b) makes it unlawful for an employment agency to: 

fail or refuse to refer for embloyment, or otherwise 
discriminate against any individual because 'of his race, 
color, religion, sex or national· origin, or to classify 

9 
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The Waters court held that "[t]he d~stinction between laws 
aimed at desegregation and laws aimed at equal opportunity is 
illusory. These goals are opposite ends dfthe sa~e coin." 547 
F.2d at 469. The court explained that deptivation of interracial 
interaction in the workplace is at least als great as it might be 
in one's home environment and. therefore hel~ that a White employee 
had standing to bring a Title VII action against her employer for 
discriminatory hiring practices· aimed at Blacks' and Hispanics. Id. 
See also EEOC y. Mississippi College, 626 ~.2d477 (White faculty 
member granted standing to challenge discriminatory hiring 
practices against Blacks)'; Rogers v. EEOC, 454 F. 2d 234, 4 EPD 
! 7597 (5th Cir.), cert. denied, 406 U.S. 957, 5 EPD ! 7838 (1972) 
(Hispanic employee of optometrist had Title VII standing to 
challenge segregation of patients since it created a demeaning and 
discriminatory work environment). 

Waters stressed that the extension of 'the Title VIII 
definition of "person aggrieved" to Title VII made "no new law." 
The court noted that in Trafficante, the supr.eme Court specifically 
turned to Hackett v. McGuire Bros;, 445 F.2d\442, a Title VII case, 
for guidance in formulating its definition of a "person claiming 
to be aggrieved," holding that both statutes irequire simil~r, broad 

.interpretations of standing. D . "The fact that Trafficante thus 
approved the reasoning of this Title VII case further demonstrates 
that on this issue of standing the Supreme cburt does not conceive 
Title VII and VIII to be different •..• ~ . E~OC y. Bailey Co., 563 

I 

or refer for employment any individual\ on the basis of 
his race, color, religion, sex, or national origin •. 

Under S 703(c), it is unlawful for· a labor Jrganization:. . . I 
(1) to exclude or expel from its membership, or 

otherwise to discriminate against any individual because 
of race, color, religion, sex, or natidnal origin; 

. . I 

(2) to limit, segregate, or classify its membership, 
or applicants for membership or to cla~sify or fail ~r 
refuse to refer for employment any individual, in any way 
which would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely affect 

. his status as an employee or as a4 applicant for 
employment, because of such individual's race, co~or, 
religion, sex, or national origin; or : 

(3) to cause or attempt to causel an employer to 
discriminate against an individual in violation of this 
section. 

13 Hackett held that a pensioner could bean aggrieved party
nder Title VII where he had been discriminated against as an 

loyee on the basis of race. 

10 
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, I
F.2d at 453. Accord Stewart v. Hannon, 675 F.2d at 849; EEOC v. 
Mississippi College, 626 F.2d at 482. 1 

, 'I
Where an employer fails or refuses to hire a person on the 

basis of race, color, religion, se1:., or national origin" the 
employer ,has violated ~itle VII. By dlear analogy to 5 3604(d) of 
Title VIII, the applicant has a statutory right not to be rejected 
on one of these bases, even 'if that ~pplicant does not intend to 
accept the position. Title VII contaibs no requirement, anal9Sl9~ 
to the provision in § 3604(a) of Titl~ VIII, that the request fo~' 
employment be bona fide. ' The injuryl is the disparate treatment 
based on race, color, religion, sex, or national origin, rather 
than the loss of a real emRloyment'opportunity -- just as the cases 
based on 42 U.S.C. § 1982 4 and S 3604(d) of Title VIII hold that 
an applicant for housing' is injurect: as a result of disparate 
treatment in the provision of or refe+ral to housing on the basis 
or race, color, religion, sex, or national origin. 

, , I' 
The language ofT·itle VII with respect to employment agencies

(see § 703(b» is almost completely parallel' to that'of S 3604(d) 
of Title VIII. Title VII prohibitsl an employment, agency from 
failing or refusing to refer persons in protected groups for 
employment. Any person who is .not referred for employment based 
on prohibited discrimination is "a person claiming to be aggrieved" 
within the meaning of Title VII, just as a person who is not given 
accurate information regarding houSing based on prohibited 
discrimination is "a person aggrieved" within the meaning of TitleI 

VIII. Section 703(b) similarly prohibits the classification of 
individuals by race, color, religionl, sex, or national origin. 
Therefore, a person who was so classified by an employment agency 
would be a "person aggrieved," whether or not he/she intended to 
accept an employment offer obtained Ithrough that ,agency, since 
his/her statutory right not to be so classified would have been 
violated. The language in S 703(c) (2), with respect to labor 
organizations, is nearly identical to \that in S 703(b) .. 

Title VII prohibits employers, employment agencies and labor 
organizations from "otherwise" discriminating against individuals 
on the basis of race, color, religion, ~ex, or national origin with 
respect to employment related matters I (see 55 703(a)(1)" (b) and 
(c)(l». Congress clearly intended to extend Title V.II coverage 
to include disparate treatment aga1inst protected groups by' 
employers, 'employment agencies and'la~or organizations which. were 
not contemplated by the specific violations identified in the 
statute. This inclusive language reflects a legislative intent to 
prevent all forms of discrimination against protected groups which 
employers/agencies/labor organizati9n~ might create in order. to 
limit employment opportunities on the bases of race, color, 
religion, sex, or national origin. ! 

14 See Section IV for a discu~sion of Watts and Meyers, 
decided under S 1982. I 
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VII~ Charge Processing 
I 

, Field offices should ,accept charges from "testers" and/or 
civil rights/community organizations filing \charges on behalf of 
testers. Title VII, as a' provision of national civil rights 
legislation enacted to eradicate racial dis6rimination, requires 
a broad interpretation of standing. Title ViI and Title VIII are 
"functionally identical" in purpose and struct.ure. Testers in both 
the housing and employment areas serve. ~ssentially the same __ 
function. It is well established' that testerls in the housing area .... 
have standing to challenge prohibited discriminatory practices by 
landlords/realtors. There is no reason to di$tinguish between the 
standing ,of testers .in .the· housing area land testers in .the' 
employment context. Therefore, testers who pose as job applicants 
for the sole purpose of uncovering illegal! discrimination have 
standing to challenge these practices under Title VII. 

. I 
I 

\ 

, 

. \' , ' , ' 

N~v, 2.0 \9°1() Approved: f ~ "1m. ~\1.IDate , Evan J. P', Jr V 
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DEC I S ION 

Issue 

Charging Party, 'an Hispanic, alleges that th~ Respondent, a state eleGtrical 

. licensing board, engaged in an unlawful employment practice in violation of 


Title VII of the Civil Rights Act of 1964 as amended, 42 U.S.C. §2000(e} et 

seq. (l982) (Title VII), when it refused to ~llow him to sit for the licensing 

examination for journeyman electricians beca1use of his national origin. In 

addition to the allegation of discrimination: this charge raises the issue of 

whether the Respondent is covered by Title VII. 

HOLDING 

The Respondent is not an employer or other co1vered enti ty under Section 706 of 
Title VII. The Respondent is, however, covered by Section 707 of Title VII. 
The charge is remanded to the District Office for further processing.. 

DISCUSSION 

The Charging Party appl ied for but was denied an opportunity to take an 
examination for a journeyman electrician ' s 1icense. At the time of his appl i 
cation, Charging Party had 15 years of experience in the electrical trades and 
had just completed a course in National Elbctrical Codes. In addition to 

serving three years as an electrician's mate lin the U.S. Navy, Charging Party 
worked twelve years at a steel plant. While at the steel plant, he completed 
an el ectrician ' s apprenticeshi p of five year·s and served seven and one-hal f 
years as a journeyman wireman (electrician). IIj He was 1ai d:" off in a reduction 
in force at the steel plant and, shortly thereafter, app1ied for the Journeyman 
electrician's license. I . 

Charging Party all eges that his credentials should have been sufficient to 
qualify him for taking th~ licensing examin,ation. He alleges further that 
non':'Hispanic applicants with lesser qualifications, who had not completed an 
apprenticeship, had been a~lowed to take the jiourneyman examination. 

The threshold issue to be decided is wheth~r Title VII covers. a licensing 
agency where the all egations of di scrimi nation are by an appl icant for an 
occupa ti onal 1icense and where an employment Irel at; onshi p between the parti es 
neither existed nor was contemplated. ..' . 

Section 706(b} of Title VII empowers the Gommission to enforce Title VII 
.. whenever a charge is fil ed by or on behal f of a person· cl a 1m; ng to be 
aggrieved. . . alle9ing that an employer ... has engaged in 'an unlawful 
employment practice. 1I (emphasis added) '. 

1/ The Charging Party has a certificate of completion of apprenticeship issued 
. Iiy the state apprenticeship council dated January 1975. He was ,employed as a 

journeyman electrician under an excepti onto I the licensing requirement which 
provides lIany regular employee of any finn or corporation is not required to 
have a 1icense to do electrical work on the ptoperty of such firm or corpora
tion. 1I 

. 



Many courts have interpreted Section 706 of Tlitle VII to cover third parties 
who are not employers of. Charging Parties in the common law sense of the word, 
2/ but courts which have specifically addressedi the issue of Title VII coverage 
of the 1icensi ng function' of agencies have found no coverage under Section 
706.3/ Some of these courts have distinguished a state's police power, the 

21 See, e.g., 'Spirt v. TIM, 691 F.2d 1054,30 EPD ~ 33,072 (2d,Cir. 1984)(an 
Tnsurance company WhlCh provides reti rement benefits sol ely for employees of, 
universities is so intertwined with the univerSities that it must be deemed an 
employer within the meaning of Title VII); Gomezv. Alexian Bros. Hospital, 698 
F.2d 1019, 31 EPO 1133, 328 (9th Crr.' 1983)(an independent contractor which was 
to provide emergency services to a hospi tal wasl covered by Ti He YII where the 
hospital wrongfully interfered with an empldyment opportunity); Lutcher v. 
Musicians Union Local 47, 633 F.2d 880, 24 EPID 11 31, 402 (9th Cir. 1980)(a 
, abor union has a duty to accommodate an empl dyee' s rel igious bel iefs despi te 
the statute's'literal reference only to employers)'; Sibley.Memorial Hospital v. 
Wilson, 488 F.2d 1338, 6 EPD 11 8964 (D.C. Cir.1974)(discriminatory interference 
with individual's opportunities for work with another employer subjects inter
feror to Title VII coverage); Pao v. Holy Redeemer Hospital, 547·F. Supp. 484 
(E.D. Pa. 1982)(a doctor seeking staff privileges need not establish a "fonnal" 
employment relationship for Title VII coveragie); Vanguard Justice Society v. 
Hughes, 471 F. Supp. 670, 20 EPD 1/30,077 (O.Md~ 1979)(the Baltimore City Civil 
Service Commission, despite its limited role in hiring policemen, is an employer 
because it exercised substantial authority in the area of testing and signifi
cantlyaffected access to employment opport~nities); Gill v. Monroe County 
Dept. of Social Services, 79 FRO ,319 (W.D.N.Y. 1978)(state department of social 
service did not directly employ plaintiff but c~ntrolled access to job market); 
Curran v. Portland Su erintendin School Connnittee, 435 F. Supp. 1063, 15 EPD 
11 81, D.N.H. 9 C1ty 1S an emp oyer 0 sc 00 teachers within the meaning 
of Title VII where it appropriated funds, incl~ding salaries even though city, 
charter prohibits involvement of city in sch061 affairs); Puntolll10 v. N.H. 
Racing Comm'n, 375 F. Supp. 1089, 8 EPD 11 9671 (D.N.H. 1974)(regulatory agency 
did not have traditional empl oyer/employee rel ationshi p with driver/trainers, 
but controlled access to racing opportunities, an activity within the scope of 
Ti t 1 e VII). ' 

3( Haddock v. 
V 35,777 (9th 

Bd. of Dental Examiners of California, 777 ~.2d. 
Cir. 1985){board of dental ~xaminers is not 

462, 38 EPO 
an employer, 

employment agency ,or labor organization, with1n the meaning of Title VII); 
Darks v. City of Cincinnati, 745 F.Zd 1040, 35 EPO 11 34,708 (6th Cir.1984) 
(denial of dance hall license to felon not covered by Title VII where he has no 
employment relationship with licensing agency or a third' partyr~ Woodard v., 
Virginia Bd. of Bar Examiners, 598 F. 2d 1345, 19 EPO 1f 9260 (4th Cir. 1979) 
(Virginia BOard of Bar Examiners is neither an employer, an employment agency, 
nor a labor organization within the meaning 0lf Title VI!); Tyler v. Vickery, 
517 F.2d 1089, 10 EPO 11 10,388 (5th Cir. 197~) (Title VII does not apply by 
its terms because the Georgia Board of Bar Examiners is neither an employer, an 
employment agency, nor a labor organization), cert. denied 426 U.S. 940, 12 EPO 

[footnote 3 conti nuesJ 
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source of its licensing authority, from its proprietary powers, the source of 
its authority to hi re its own employees and otherwi se manage its functi on. 4/ 

These courts note that while the 1972amendme1nts to Title' VII removed t~e 
excl usion of states and pol i tical subdivi si ons lof states from the defin iti on 
of "employer,1I the amendments 'apply only to the agencies' proprietary powers 
and thus only to employees of l'i censi ng agenc ies l• Thi sresul tis based on the 
absence of express language in Title VII and bn the absence of legislative 
hi story on the point. The courts decl i ned to C:onstruct from ei ther source a 
congressional intent to subject the states' exerche of pol ice power to coverage 
by Section 706 of Title VIL They conclude that a licensing agency is not an 
Uemployer" of a license applicant within the meaning of Section 706 of Title VII. 

We agree with this reading of Title VII. We are If the view that Section 706 of 
Title VII does not cover a state agency's licenSing function pursuant to its 
pol ice power. We recognize that there may be instance,s, however, where an 
agency's proprietary powers may comingle with its police power and result in 
Title VII coverage, under Section 706. In such an instance, the licensing agency 
has a function which goes beyond the mere licensing function, but involves some 
kind of continui ng control Qr in fl uence on empl dyment or employment opportuni
ties. 5/ 

3/ conti d) 

'10,977 (1976); Nat'l Or • for Women v. Waterfront Comm'n of N.Y. Harbor 468 
F. Supp 317, 19 EPD 11 3 S. D. N. Y. 19 9 water ront C0l11l11 sSlon, 1nits 

licensing role, neither pays wages nor engages s~rvices or obtains workers:'it 

is not therefore an employer or employment agency); I:avender-Cabellero v. \ 

Depart. of Consumer Affairs, 458 F. Supp. 213, i8 EPD 11 8840 (S.D.N.Y. 1978) 

(dem al of process server' s 1 icense is not subj ect to Ti t1 e VII: federal over

sight of state regulation requires more expllicit Congressional mandate); 

Delgado v. McTighe, 442 F.Supp. 725, 19 FEP Case 557 (LD. Pa. 1977)(neither 

the language of Title VII nor its legislative history indicates an intent to 

cover appl icants for admi ssion to the Pennsylvani a bar). 


4/ Nat'l Org. for Women v. Waterfront Comm'nof .N. Y. Harbor, 468 F. Supp. at 
321, Title VII does not authorize the regulation lof licensing activities under
taken by states in the exercise of their police powers. Such regulation would 
be II i nconsi sterit wi th the c1 ear intent of Cotlg~ess • • • we must assume tha t 
Congress was cognizant of the Supreme Court's repeated reminder that it dis
favors inroads by impl ication on state authori ty • . .' (ci tation omi tted).I 

Lavender-Cabellaro v. Dept. of Consumer Affairs, 1458 F. Supp. at ,.215, "The 
distinction between the proprletary and essentially private functions described 
'in Sibley and Punto1i110 and the regulatory func~ion delineated by the line of 
cases holding governmental bodies are not employ~rs within the meanfng of Title 
VII when exerci si ng their 1icensi ng functi on wi th respect to bar exami nati ons 
•.• is persuasive •••• ' To impose federal o\lersight, Congressional mandate 
must be more specific. . 

5/ See, e.g., Puntolill0 v. N. H. Racing Commis~ion, 375 F. Supp. 1089 (D.N.H. 
T974r-fwhere the Commission issued licenses but also assigned stall spaces at 

the race track). 
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It is our view, however, that even if ,the licensing agency is not an employer 
under Section 706 of Title VII, it may be cov~red, nevertheless, by Section 
707. The language of Section 707 is clearly broader in scope than the language 
of 706 and does not depend on the exi stence of I an employment rel ationshi p or 
control or interference with an employment oppo~tunity. Section 707(a) allows 
the Commission to take enforcement action whenever it 

- has reasonabl e cause to bel ieve that ahy person 6/ or 
group of persons is engaged in a pattern or practice of 
resi stance to the full enj oyment of' any of the rights 
secured by this title, and that the pattern or practice 
is of such a nature and is intended toldeny the full 
exercise of the rights herein described .•.. (emphasis 
added) 7/ 

I 
Further, Secti on 707 (e) of the Act a,uthor; zes the Commi ssion II to invest; gate 
and act on a charge of a pattern or practice off di scrimination, whether fil ed 
by or on behalf of a person cl aiming to be aggr;eved or by' a . member of the 
Commission." (emphasis added) I_ 

, I ' 
As the Supreme Court stated in Brotherhood of Teamsters v. United States, 8/ 
II A pattern or practice of di scrimination means ~hat di scrimination is standard 
operati ng procedure - the regul ar rather. than the unusual practi ce." The court 
noted that through the legislative history it iis clear that Congress intended 
that "pattern or practice" as used in Section 707 not be tr.eated asa term of 
art, but that the words be given their usual meaning. Quoting Senator Humphrey 
the court states that a pattern or practice is III more than an isolated, sporadic 

'incident, but,is repeated routine or [discrimimltion] of a gerieralized nature . 
. . . ' 110 Congo Rec. 14270 (1964}1I 9/ I ' 

The 1anguage of the Charging pa;tyl~ campl ai nt may ,be fai rly read to incl ude 
allegations of a pattern or practice of discrimination against Hispanic appli
cants for electrical licenses. Charging Party states "Anglos without - an 
apprenticeshi p have been a-ll.owed to take the examination and have been granted 
al,icense." -, I " 

Hi s charge amounts to an all egation of sel ective enforcement of the state 
1icensing law against Hispanics and' constitute1s an allegation of a pattern 
or practice of discrimination. 10/ 

6/ Pursuant to Section 701(a) aIIperson" isl! one or more individuals, govern
ments, governmental agencies, pol i tica~ subdivi sjions, . ~ •• II 

7/ Thi s enforcement authority originally vested lin the Attorney General, but as 
a result of the 1972 amendments 'to Title VII, the function was transferred to 
the EEOC in consonanc:.e with SectiQn 707(c). ' 

8/431 U.S. 324, ~36 (1977) 

9/ I d . at n.16 

10 Stllte licensing regulation requires in part that an applicant for journey
man electrician after 'July 1,_ 1977 have. on file. a rec~rd of employment as an 
apprentlce or tralneeperformlng commerClal· andlndustrlalwork., 

-4



The Commission concludes that it is empowered by Sections 707(e) and 707(a) 
to investigate the patterns or practices of di scrimination all eged in thi s 
charge and to take enforcement action as necessarY_ 

o I 

The investigative file in this case lacks su~ficient data concerning the 
rejection rate for Hispanicappl icants for the journeyman electrician l s examfna
tion as compared to the rej ection rate for non-Hi spanic appl icants for the same 
examination. In addition, there is no evidence that the allegation of selective 
enforcement of the licensing law was investigated~ . Accordingly, the Commission 
remands thi s charge to the Di strict Office for 'further process; ng .consi stent 
with this decision. 0, . 0" 

This decision overrules any prior 1 icensing agenoy decisions which were issued 
by thi.s COImli ssion and which are i nconsi stent with the resul t reached herein. 

FOR THE COMMISSION: 

, '&J . ~ .~
, xecutive Officer 

EXecutive secret:riat 


-5



". 


Kajor Policy pronouncements 

1. 	 Comparable Worth Decision 

2. 	 Coverage of State Licensing Akencies 

3. 	 Title VII Coverage 

4. 	 Application of the Age Discri,mination in Employment Act and 
the Equal Pay Act overseas I 

, 	 I 
5. 	 Current Issues of Sexual Harassment 

, 

6. 	 Job Advertising and pre-Emplo~ent Inquiries' 
! 

7. 	 Summary of the Americans WithlDiSa'bilitiesAct 

8. 	 Whether "Testers" have standing to file charges of 
discrimination against employ~rs, employment agencies and/or 
labor organizations "~' 

9. 	 Supreme Court decision in! Interna~ional Union, United 
Automobile, Aerospace and Agricultural Implement Workers of 
America, UAW v. Johnson Contrdls, Inc. 

10. 	 'compensatory and Punitive DamaJes Available under § 102 of the 
civil Rights Act of 1991 I 

11. ' 	Recent Development in the Disp~rate Treatment Theory 
,I 	 ' 

12. 	 Application of the Americans with Disabilities Act of 1990 to 
~isability-based distinctions 'I., in employer provided health 
1nsurance ' 

13. 	 Application of Title VII and the Americans with Disabilities 
Act to conduct overseas Iand to, Foreign Employers 
Discriminating in the United states , ',',' ' , I 

14. 	 Harris v. Forklift Systems, Inc. 

15. 	 Pre-employment Disability-relkted Inquiries and Medical 
Examinations\ 

,16. 	 Two documents not cons~dered ~y the Commission, explaining 
Title I and II of the Older Workers Benefit Protection Act 

I 	 ' 



STATEMENT OF CHARGE 

Charging Parties, a female em~loyee of Respondent and the 
bargaining representative for IRespondent's administrative 
employees, allege that~ the Respondent discriminate.s against 
its female employees in compen8ation in violation of Title 
VII of the Ci·vil R~ghtB Act of 1964, &s amended. 

Specifically, Charging Parties allege that Respondent! 

(1) Pays employees .in classifications traditionally 
and predomin.tely occupied by female employees less 
than emploiees in clas~ifications traditionally and 
predominately occupied' by male employees even though 

. I·
the duties performed b~ the female employees in such 
classifications requir~ equal or more skill, effort . . I
and responsibility thap the duties performed by 
employees in classific~tions traditionally and 
predominately occupiedl by male employees. 

. I
(2) Intentionally sets the wage rat~s of employees

Iin classifications trapitionally aqd predominately 
occupied by female employees lower than.the wage 
rates of employees in ~lassific.tions·traditionally

. I
and predominately occupied by male employees. This 
discriminatdry result has been established and main

. I . . 

tained by a practice of basing wage increases for 
predominantly female ciassifications upon wage 

. I .
comparisons consistingiof wage rates below the pre
vailing rate while basing wage inireasea for pre-

I 

dominantly male classifications on wage comparisons 
cdnsisting ~f wage rat+s equal to the prevailing 
rates. 

JURISDICTION 

--... 
Respondent, a local government agency, is an employer within 
the meaning of Title VII, andal! other jurisdictional require
ments have .b~en met. ! 

RESPONDENT'S POSITION 

The Respondent denies Charging P~rties' allegati6~ that it 
intentionally discriminates agairi8~ its female employees by 
basing ~age increases for its predominantly female classifi
cations on wage rates which are ~e10w the prevailing rate. 
Further, Respondent maintains thJt Charging Pariies' first 
allegation does not state a claiml for relief under Title VII. 



... 

SUMMARY 0: I~VESTIGATION 

Respondent is a municipal housing autho~ity ,whose staff is divided 
rincipally into two groups--administrative staff 1/ and maintenance 
taff. 2/The administrative staff 1s ~~edominately female; eighty

- I ' 
five percent of ' the employees in the administrative staff are 

Ifemales. The maintenance staff is predominately male; eighty-eight 
percent of the maintenance staff is male.I The Charging Parti~8 do 
not allege nor is there eVidence which shows that Respondent assigns 
employees

. 
to jobs on the basis of sex o~ 

I 
that any barriers exist 

which would prevent the movement of mal~s and females between job. 
categorie.s. 

Ae a local housing authority, Respondent receives annual operational 
funds from the United States Department ,of Housing and Urban 
Development (RUD). Pursuant to 'statute,1 RUD requires Respondent to 
pay maintenance employees a salary not less than the w~ges prevailing 
in the l~cality. ,42 ,U.S.C. Sec. 1437(j)\. ' The statute is silent on 
pay for administrative employees. Howev~r. the contract under 
which HUD grants funds requires Respondeht to pay administrative 
staff a salary which is comparable to "pertinent local public 

" Ipractice. To assist Respondent 1n meeting its responsibility in 
Idetermining community wage rates, HUD provides Respondent with 

literature on the comparability survey p~ocess ~nd ~ith survey 
forms. 

I ' 
The record~ shows that annual wage increa~es paid to administrative 

nd maintenance staff were based, generally, upon wage surveys of 
I

ocal municipal agencies. Where comparability data were not 
available from local muniCipal agencies, IResp~rident sought wage 
data from housing authorities in surrounding jurisdictions. The 
prevailing wage rate served as the basis Ifor negotiations with . 
the bargaining representative of both the maintenance and adminis
trativ~ staffs. The actual wage increas~s paid were arrived at 
through the collective b.rgaining process. Responderit's payroll 
records show that the pay for both administr.tive and mai~~enance 
staff exceeded,the prevailing community r~te. . 

1/ The job 'positions within the administrative grouping include 
clerk-typist, receptionist, departmental secretary, purchasing 
technician, ,receiving/inventory clerk, dafa processin& coordinator~ 
bookkeeper, accdunting supervisor, recreation aide, maintenance 
clerk/dispatcher, manag~ment aide,tenantlselecti~n assistant.' 

!/ The job poaitionswithin the maintena~ce grouping include 
janitor, resident custodian, operating erigineer, project m~intenance 
serviceman, grounds serViceman, ~a~pen~er, painter, vehicle 

chanic. 



,. . 

ANALYSIS: 
, 

The Commission enforces two statutes which ban wage discrimination 
based on sex. The Equal, Pay Act, 29 U:.S.C. S206(d) I provides: 

No e D ::. 0 Ye r h a vi n g e 111 p loy e e s \ 8 U b j e c t t 0 any ~! r 0 v i 8 ion s' 
of this section shall discriminate, within any

Iestablishment in which such employees are employed,, 
between employees on the basis of sex by paying wages

Ito employees in such establishments at a rate less than 
I . 

the rate at which he pays wages to employees of the 
I • 

o P po si t e s ex 1-n . such est a b li s h men t for e qua I w0 r k on 
I . 

jobs the performance of which requires equal skill,
Ief.fort, and responsibility, ~nd which are performed 

under similar working conditions, except where such 
. I 

payment is made pursuant toCli) 8 seniority system; 
(ii) a merit system; (iii) a system which measures 
earnings by quantity or qual~ty of production; or (iv) 
8 diff~rential based on any dther factor other than 
sex . 

Section 703(a)(1) of Title VII, 42 U.S.C. §2000e-2(a)(1), makes 
it unlawful -to. . "discriminate against any individual with 
respect to his compensation, terms, con1dit(ons, or privileges of 
_employment~ because of such individual's .•• sex.- Another 
provision of Title VII, commonly referr~d to as the Bennett 
Amendment, provides that: 

[I]t shall not be an unlawful employment prattice under 
this subchapter for an employer to differentiate upon

. " I
the basis of sex in determining the amount of the wages 
or compensation paid or to bel p~id to employees of such 
.mployer if such differentiation i~ authorized by the 

IprOVisions of section 206(d) of Title 29 [The Equal 
Pay Ac t] • 

42 U.S.C. §2000e-2(h). 

For many years, it was uncertain whether the B.nnett Amendment 
incorporated into Title VII the -equal ~ay for equal work~ standard 

, . I 

of the Equal Pay Act or only the Equ~l ~ay Act's four affirmative 
defenses. This issue was resolved by County of Washington v. 
Gunther, 452~U.S~ 161 (1981); The Supr~me Court held that only 
the affirmative'defenses were incorporat.d, and that ·claims of 
discriminatory.undercompensation are no~ barred by §703(h) of 
Title VtI merely ~ecause [females] do n~t perform work equal to 
that of [males].· 452 U.S. at ~81. 

I" 



Relevan: case law indicates tha: tradiJional Title 111 ~~~nc~~~esI ,.... 
can be applied to claims of sex-based w~ge discrimination. Thus, 

such claims may be proved by evidence o\f (1) the discriminatory 

&pplicati6n of a vage policy or system fr the discriminatory use 


~~r::~:~~(~~i~:r~~~~~i~~e:q:~~ha~~e;:btbV~!~:~i~~8(~~ ~~~k:~epon_ 

derance of direct or circumstantial evi~ence that wages are 

intentionally depressed because of the sex of the occupants of 

the job. ! 


I 

1. The Charging Parties first allege that Respondent is 
violating Title VII because it pays its itraditionally and predomi
nantly female c·lassifications less than lit pays its traditionally 
and predominantly ~ale classifications even though the female 
classifications r, uire equal or more s~ill, effort, and responsi
bility to perform than the male classif~cations. However, ~ince 
neithe,r the Charging Parties nor the Commission's investigation 
has produced any direct or circumstantiJl e9idence that the 
difference in pay is due to the Chargin~ Paities' sex, the 
Co~mi8sion cannot infer that sex is a fartor in wage setting. 

The mere predominance of individuals o~ obe sex in a job 
classification is not sufficient to cieate an inference of sex 
di,scrimination in wage setting. However~ 

I 

one court has inferred 
sex discrimination where an employer pays lower wages to a 
female-dominated job category while steering women away from other 
higher paying job categories or. otherwise

I 
limiting their access 

' 
to 

those jobs because of their sex. Taylorlv. Charley Bros. Co., 2S 
EP Cases 602 (W.D.• Pa. 1981). Another!court has held that sex 
iscrimination may be inferred where it is shown that -(1)[Charging

I ' ,
Parties] are members of a protected class (2) occupying a se: 
segregated job classification (3) that iJ. paid less than a (4) sex-
segregated job classification occupied b1 

I 
men and (5) that the two 

job cl.assifications at issue are ,so similar in their requirements 
of skill, effort, and responsibility, and

I 
working conditions that 

it can reasonably be inferred that they ~re of comparable value to 
an employer." 1.1 Briggs v. City of Kadiso!n, 536 F.Supp. -.....435,445 
(W.D. Wisc. 1982). Charging Parties her~ cannot avail themselves 
of th~se cases becau~e there is no evlden~e that the Respondent 
s tee red w0 men a way fro m ma i n ten a n c e po 8 i t :i 0 n 8 0 rot herwi s elimit e d 
women's access to those jobs, or that its\ administrative and 
maintenance positions involve work that is similar in skill, 
effort, responsibility and working conditions~ 

\ .

!! Although the Court In BriSa. us •• thl .ord·· ••gr.gat.d· 10 Its 
holding, the Court made clear that plaintiffs in that case had not 

• 'I 

alleged that they had been denied access to, or denied the op
portunity to compete for, the ·8ex-segreg~ted job classification 
occupied by men." 536 F. Supp~ at 442. ~he Court also made clear 
that the element of similarity of work rJquirements and conditions 
nvolves an analysis of observable and fJnctional similarities 

ther than an evaluation of "the abstrac~ 'worth ~ to society 
to an employer' of one joh as against a~other . 536 F.Supp. 

at 446. 



\ ' -':l-

Rather than being based on evidence of intentional discrimination. 
the Charging Partie~' claim appears to be based on what the 

. ..! fSupreme Court referred to as the controversial concept of com, I ' 
parab~e,..,orth'''. Gunther, 452 U.S. at i166. Under this theory, 
indiviauals claim enti~lement to -iocreasedcompensation on the 
basis of a comparison of the intrinsic Iw~rth or difficulty of 
their job with that of other jobs in the same organization or 
community.- Id. The Commission finda ~o statutory basis or case 
law support for-the conclusion that evidence consisting solely of 
such a comparison is sufficient to establish a violation of Title 
VII. 

Circuit and district court decisions, both before and after 
Gunther, have rejected such claims. In\ Christensen v. Iowa, 563 
F.2d 353 (8th Cir. 1977), the Universitrof Northern Iowa commis

, I
sioned a job evaluation study wh~se results placed clerical 
workers, predominately female, and physical plant workers, pre
dominately male, in the same pay grade. i Because the market rate 
for physical plant ,jobs was greater th~~ the rate determined under 
the evaluation system, the university modified the ev~luation 
system by providing advance pay steps in the starting pay for 

I 

many physical plant employees, but not for clerical workers. The 
plaintiffs argued that the clerical and!physical plant jobs were 
of equal worth to the university and that by basing wage rates on 

market rate, the university was I'dthe perRetuating sex-based is-
c rim i na t ion t hat ex i s ted i nthe m a ,r k e t. \ I n 'f i n ding for the ' 
defeDd~nt, the court reasoned that the ,alue of the job to the 
employer was only one of the factors used to establish wages. 
Other factors may include the supply of iworkers and collective 
bargaining. The court reasoned further that nothing in Title Vlt 
required employers to ignore the market in setting wages. tn the 
absence of proof of the defendant's disparate application ~f its 
wage polict or ~f discriminatory assignm~nt, the c~urt held that 

Ithe plaintiffs failed to establish a prima facie violation of 
Title VII. The court stated that the plaintiffs may'have' estab
lished a prima facie case of intentional! discrimination fof they 
had shown that the market rate for both kroups was higher but, 
that only the pay of males was raised. \ ' 

In Lemons v. City of Denver, 620 F.2d 22~ (10th Cir. 1980), cert. 
denied, 449 U.S. 888.(1980), nurses challenged the cityts classi
ficati,on and pay plan. Through its plan,! the city sought to 
equalize the pay for its employees with ~he pay for like jobs in . . I 
the community. The plaintif,fs did not w,nt their classification 
compared with nurses in the community because they alleged that, 
hi s tor i cally ,nu r se s have 

• 

beenu nde rpa id 
I 

If 0 r two reasons: 1) 
their work has not been properly valued, iand 2) almost universally. 
nurses have been women. They argued thad using the community 
standard incorporated that discriminati6d into the cityts pay 
plan. The court stated that, even if the nurses pay may have 
been, in part, a product of past attitudes and practices, Title 



- J ,-

VIr was oot intended to adjust this type of disparity. The court 
. Istated that existing authorit1 did not require the city to reassess 

. I
the worth of serv~ces in each positidn relative to all others aad 
to strike a new balance and relationship. 

In the most recent circuit court opinion on the igsu~, the Ninth 
Circuit reiterated its view that eVidfnce of··comparable worth,·' 
as defined by Gunther, does not e.tab~ish a violation of Title 
VII. In Spaulding v. University of Washington, 740 F.2d 686 
(9th Cir. 1984), cert. denied, 105 S.Ct. 511 (1984), members of 
the university's predominantly female1 nursing faculty alleged 
that they were being underpaid in comparison with male faculty 
members in related department.s. such ~s health services and 

. . I
gO cia 1 work. • The, dis t ric t c 0 u r t , adopting the fin ding s of a 
special master. rejected the plaintifts' claims und~r the Equ~l 
Pay Act and Title VII. \ 

The Ninth Circuit affirmed the district court's ruling under the 
Equal Pay Act, determining that the jdbs in question w~renot 
substantially equal. Then, t~e court found that the nursing 
fac~lty had not established Title VII liability under eiiher the 
intentional discrimination or disparate impact doctrines. 

Pl~intiffs' dispa~ate i~~act claim cha~len~ed the university's 
use of mark.et rates in establishing wages. The court rejected

• I
the plaintiffs' contention that the u~lversityfs reliance ,on the 
market qualified as a facially n~utrall policy which had an 
adverse impact on women. The court explained that "[elvery 
employer con~trainedby market forces must consider. market 
value~ in setting his labor costs.- 740 F.2d at 108. The 
court held:! 

i 

We agree with Lemons and Christensen and join 
those courts in refusing to iccept a construc
tion of Title VII allowing t~e nursing faculty 
to establish a prima facie v~olation of that Act 
whenever employees of differJnt sexes receive 
disparate comperisation for w~rk of differing 
ski 11 a t hat may , sub j e c t i vel Y\, be 0 f e qua 1 va 1 u e 
to the emploter, but does not command.an equal 
price in the labor market. 

740 F.2d at 707. 

Moat f.deral district courts also have been unwilling to extend 
. I· 

Title VII to cover ·comparable worth- claims. See, e.g., Gerlach 
v. Michigan Bell T~lephone Companz, 501 !IF.SUPP.1300~D. Mich. 
1980); Power v. Barrz Countz, Michigan, 539 F.Supp. 721 (W.D. Mich. 
1982); American Nurses Association v. State of Illinois, 606 F.Supp. 
1313, (N.D. Ill. 1985), appeal docketed, No. 85-1766 (7th Cir. Hay 7. 
1985); AFSCHE v. Countz of Nassau, __._ F.,Supp. ,37 FEP Cases 
1424, No. 84 Civ. 1730 (E.D. N.Y. May 16, 1985). 

http:command.an
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Thus, :~~ )~~[whel~ing weigh: of precedent fails to support 
Charging Parties! attempt to prove a violation of Title VII by 
rel~ing solely on a c6mparison of the value of the se~vices they 
perform to the value of dissimilar jobs which,command a different 
wage in the market. The Commission is convinced that Congress, ' I' 
never consented to wholesale governmental restructuring of the 
Va 1 uat ions 0 f jobs e s ttl. b 1 i shed by' the \ non-sex based dec i s ion 8 

of employers, the collective bargaining process, or by the 
I ' mechanisms of the market place. Accordingly, the Commission' 
Ifinds there is no evidence that Respondent discriminated on the 
I

basis of sex, in violation of Title VII, by maintaining the wage
Ipractices described'in the first allegation. ' 
I 

, I 
2. Charging Parties also allege that Respondent surveys

I 

higher paying unionized establishment~ in determining prevailing 
wage rates for maintenance staf~ but lower paying local municipal 
agencies in determining the prevailing wage rate for administrative 
staff and contend that this proves th~tRespondent engaged in 

Iintentional sex-based wage discrimina~ion in violation of Title 
VII. The evidence presented does not Isupport the allegation. 
Respondent has submitted its wage 8ur~eys from 1979 through 1982. 
In each of these years, the same establishments were utilized to 
determine the prevailing community wage rates for both the 
administrative and maintenan~e staff. The Commission's invest
igation revealed no evidence that the Respondent used one survey 

, I
methodology to dete~mine .~age rates fo~ the predominately male 
maintenance clas~ifications and anothe~ for predominately female 
classifications. Charging Parties staFed that they possessed 
wage survey data which sup~orted theiri claim. However, in 
spite'of repeated requests from the Co~mission" Charging Parties 
did not provide this data. 4/ The Commission must, therefore" 
conclud~ that such eviden~e-does not exist. Accordingly, based 

, I ' ' 

on the evidence of ~ecord, the Commission does not find reasonable 
cause to believe that Respondent has intentionally discriminated 

Iagainst its female employees in compen~ation as alleged. ' 

CONCLUSION 

The Commission find~ nor~asonable cause to believe that 
Respondent violated Title VII ~s allegJdin the 6harge. 

I
FOR TEIE COMMISSION: 

I ]"I'16'S' ~-,,~~ 
Date ecutive Officer 

I 

to the Commission 

~/ The Commission nQtes that under 29 C.F.R. 1601.19(c) it may 
dismiss a charge wheti, in its view, the charging party has failed 
to cooperate in the.investigat16n of th1 charge. 

This decision. originally issued on June 17, 1985, is being reissued to reflect 
the correction of case citations. 


