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INTRODUCTION 

1. This is an action by racial and ethnic minorities, women, and groups representing th . 
. . 

interests, challenging the constitutionality of California state·Proposition 209. By amending th 

state constitution to abolish the power and authority of state and local government in Califonii 

to tightly and voluntarily fashion constitutionally*permissiblerace and gender conscious program 

to '. redress discrimination in the areas of public education, employment and contracting, 

Proposition 209 impermissibly cuts off the plaintiffs' ability of to seek assistance and protectio 

from the government on the same terms as everyone else. Accordingly, Proposition 209 is 

denial of equal protection of the laws in the most literal sense. 

2. No statewide measure in American history has ever come close in scope or effect t 

Proposition 209's chokeholdon state and local government. Absent a judicial proceeding an. 

court-order, no matter the prevalence or virulence of discrimination in denying minorit)' childre 

and girls equal educational opportunity; minorities and women an equal shot at job, promotio 

or contract; or minorities and' young women an equal break at attending colleges and gradua 

. schools, California governments are barred, now andJorever, from effectuating race- and gender 
\ ,_. . 

conscious prog~ins meeting every federal constitutional test. Even more, Proposition 2 

requires state and ]ocal government to move apace to dismantle hundreds of effective, 
. . . 

constitutionally-permissible programs which have at ]east made a. dent in longstandin 

dlscriminatory practices and afforded minorities and women their first chance at equ 

opportunity. 

3. This action, while surely implicating race and gender-conscious affirmative actio 

programs, is actually constitutionally about access to the ]evers of government. In the same vei 

as poll taxes and literacy tests, Proposition 209 limits plaintiffs access to those levers. 

Implementation of Proposition 209 will have an unprecedented destructive impact not just 0 

women and minorities but, more broadly on the democratic processes on which they rely for the' 

protection. The State can demonstrate no countexvailing interest •• indeed, its only conceivabl 

interest is to end programs that are themselves tai]ored address compelling interests. Therefore, 
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plaintiffs seek a preliminary and permanent injunction -restraining any implementation 0 

enforcement of Proposition 209, as well as a dec1aration that it is unconstitutional. 
. 

_JURISDICTION 
-

AND VENUE 

4. Jurisdiction. This action arises under the Constitution and Jaws of the Uni . 

S,tates, in that it states claims under the Fourteenth Amendment to the Constitution of the Uni 

States; the Supremacy C1ause, Article VI, c1.2, with respect to Titles VI, vnand IX of the Civ' 

Rights Act of 1964; and 42 U.S.C. § 1983. Jurisdiction of this Court is invoked pursuant to 2 

U.S.C. § 1343(a) (3) &. (4), and 28 U.S.C. § 1331. ' 

S. Venue. Venue is proper in this district pursuant to 28 U.S.C. §§ 1391(b)(1) &. (2). 

Defendants Wilson, Lungren, Kozberg and Easton, among others, perform their official dutie 

in whole or in part of this district; Defendants City and County of San Francisco, County 0 

Marin and County of Contra Costa, are 10cated in this district; and a substantial part of the even 

or omissions giving rise to plaintiffs' daims have occurred, or will occur, in this district. 

4. - Intra-district Assienment. Assignment to the San Francisco division is proper. 

- This action arises in the County of San-Francisco in that Defendants Wilson, Lungren, Kozber 

and Easton, among others, perform their official duties in whole or in part in San Francis 

County; Defendant City and County ofSan Francisco, is located in this division; and a substanti 

part of the evenis or omissions giving rise to plaintiffs' daims have occurred, or will occur, i 

San Francisco County. 

PARTIES 

P1aintirrs 

s. Plaintiff, Coalition for Economic Equity is a coalition of 10 associations of women 

and "minority- owned business enterprises. Its primary mission is to ensure that minorities an 

women have adequate opportunities to participate in public contracts within the State of California, 

primarily in the San Francisco Bay Area. Various members of the Coalition for Economic Equi 

have received" contracts from public entities pursuant to provisions that will be vitiated b 

Proposition 209, and members will continue to seek public contracting opportunities for publi 

contracts but will find their opportunities severely restricted by Proposition 209. 
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6 . Plaintiffs, Northern California NAACP, (hereinafter, NCNAACP) and Califomi 
. . 

State Conference of Branches of the NAACP (hereinafter, California NAACP) are both chute 

entities of the National Association for the Advancement of Colored People (hereinafter NAACP), . 

organized in ·1909 under the Not-for-Profit Laws of the State of New York. The NAACP . 

created to confront and eradicate racial discrimination, prejudice and· segregation in all walks 0 

American life, including employment, education, housing, criminal justice,voting and all oth 

areas of public accommodations. Both the NCNAACP and the California NAACP have adult an . 

y()uth members who are directly and adversely affected by the application of Proposition 209. 

7. Plaintiff' California Labor Federation, AFL-CIO("the Federation") is' 

unincorporated association with its headquarters in San Francisco, California. Affiliatedwith th 

Federation are approximately 1,230 local unions and intermediate bodies. Through thes 

.affiliates, the Federation represents, ,for purposes of co1lectivebargaining concerning wages, 

hours, and worldng conditions, approximately 2,000,000 employees in California, includin 

approximately 385,000 persons employed by various state and local public agencies. Th 
. , . ,. . 

Federatioriand its affiliates represent el1lP]oyees at virtually all state agencies and departments, 

ineluding employees. of Call!aDs, the California Highway Patrol, the office of the Secretary 0 

State, and the Departments of CorrectionS,Insurance,and Fish & Game. Among the myria 

local public agencies at which the Federation and its affiliates represent employees are the citie 

of San Francisco, Los Angeles, San Diego, Riverside, Richmond, San Jose, Sacramento, an 

Oakland, as well as the San Francisco Unified, Los Angeles Unified and Oakland Unified Schoo 

Districts. The Federation's mission is to further the interests of California's public and privat 

sector employees, including improving wages and worldng conditions for, and employmen 

opportunities .available to, women and members of racial minorities underrepresented i 

California's public and private sector occupations and workplaces.· Employees represented by th 

Federation and its affiliates, including those employed in the state and local agencies describ 

above, have benefited, and continue to benefit, from race- andlor gender- conscious programs, 

practices and policies designed ameliorate discrimination in public employment and education, an 

would be adversely affected by the elimination of such programs. 
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8. Plaintiff Council of Asian American Business Associations of California ("CAABA 

CAL"), is a statewide organization of Asian American business and trade associations that hav 

members that are ready and able to compete for public contracts throughout California and bi 

.from governmental agencies currently operating public contracting affirmative action programs. 

Its members include Asian American Architects and Engineers (San Francisco), Asian Ameri 
, . 

Architects and Engineers· (Los Angeles), and California Chinese American Association· 0 

Construction Professionals (Orange County). Through its member organizations, CAABA-C 

. represents over 700 Asian American Busine,sses across California. The members~ip of CAABA 

CAL will be adversely affected by Proposition 209 in their ability to compete for public contracts~ 

9. Plaintiff Chinese American Citizens Alliance, is a one- hundred,.and-one year 61 

national membership organization with fourteen chapters throughout California dedicated to th 

protection of civil rights for Chinese and Asian Americans. Its members have benefitted from, 
, , ' , . 

and would continue to benefit from the various race- and gender- conscious affirmative actio 

programs that will be vitiated by Proposition 209. 

10. Plaintiff Women Construction Business Owners and Executives, California chapte 

is a statewide nonprofit organization that represents the interests of women construction owner 

and executives throughout California. The majority of WCBOE's 100 members 

women-owned businesses that are ready and able to compete for public contracts throughou 

California. Women Construction Business Owners and Executives,Californiachapter h 

members which have benefited from and would Continue to benefit from the various race- an 

gender- conscious ·affirmative action· programs that will be vitiated by Proposition 209. 

11. Plaintiff United Minority Business Entrepreneurs (UMBE) is a statewide busines 

organization for women and Minority Business Enterprises. It was incorporated on April 9, 197 

and has chapters in San Jose and Sacramento, and members in southern Cal,ifornia. The bulk 0 

its membership has contracts with public agencies such as the state of California, various schoo 

districts or municipalities throughout the state~ The membership has benefited and will benefi 

from race- and gender- conscious affirmative action programs that will be vitiated by Propositio 

209. 
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12. Plaintiff Chinese for Affirmative Action (CAA) is a nonprofit 

organization in San Francisco. CAA's organizational mission is to defend and promote 

political and civil rights of Chinese and Asian Americans within the contextof~ and with the g 

of advancin~, multiracial democracy in America. Included among its approximately 1,3 

members are Chinese and {\sian Americans whobave benefited from affi,rmative action'polici 

in the areas ofpublic employment, contracting, and education, and wbo would be barmed by thei 

elimination. Race-conscious affirmative action policies in the public sector allow CAA's member 

to overcome barriers to opponunity. In addition, CAA receives funding from the San Franci 

Mayor's Office of Community Development, to provide job recruitment and referrals to ov 

1,500 low-income minorities each year. The elimination of race- and gender- consciou 

programs, and the funding for those programs, wi11severely diminish the services provided b 

CAA. 

13. Plaintiff Black Advocates, in State Service' is an association of African American 

employed by agencies and depanments of the State of California.' Its members have receiv 

opportunities in state em~loyment, and would continue to seek such opportunities, pursuant t, ' 

programs that would be vitiated by Proposition 209~Said 14. Plaintiff Asiari Pacifi 

American Labor Alliance C'APALAto) iSari association of Asian Pacific American trade unio 

employees of public arid private entities. Members include employees of the Cities of Oaldan 

'and Berkeley, and the Bay Area Rapid Transit Authority. APALA advocates race- and gender 

~nscious affirmative action programs in its members workplaces and unions. Its members hav 

benefitted from, and would continue 'to benefit from race conscious affirmative action program 

in that will be vitiated by Proposition 209. 

' 15. Plaintiff La Voz Chicana C'LVCtI), is an outreach program funded by and run throug 

the University of California at Los Angeles ("UCLA"). LVC is designed to increase the lack 0 

representation of Chicanas in higher education, and its participants are: students from UCLA (wb 
. 

act as mentors); 
~ 

teacher assistants from two public elementary schools (who also act as mentors); 

and Latina students from a public high school, middle schooi, and elementary school. Th 

mentors meet, first among themselves and then with the younger students, to discuss topics • 
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Chicano history, contemporary events and Chicana literature. Thet also meet with prominent, 

e4ucate4 Chicana role models. In addition, the mentors work with the younger students 0 

research projects,' and the mentors administer pre and post attitude inventories to the students 0 

.topics including their interest in higher e4ucation and their aspirations toward going to College. 

If Proposition 209 goes illto effect, Lve will be severely harmed, if not entirely eliminated, 

because it is a race- and gender- conscious program. 

16. Plaintiff Black Chamber of Commerce of California ("Chamber") is a statewid 

organization that represents the, interests of African Americans in business in California. 

primary mission is the economic empowerment of African Americans in business•. Many of th 

Chamber's 6,000 members are contractors who regularly bid on contracts for California state an 
local agencies which have VOluntary affirmative action programs. If Proposition 209 is put int 

effect, many of the public sector affirmative action programs which have benefitted' Afri ,. 
. . 

Americans in business will be prohibited. The elimination of these programs will senously har 

a substantial portion of the membership of the Chamber. The elimination of these programs wit 

leave African American contractors vulnerable to significant discrimination atld will make it muc 

more difficult for these businesses to compete effectively. 

17. Plaintiff Michel1e Bennett is a custodian in the Grossmont Unified School District. 

Grossmont Unified has an affirmative action policy in effect that takes account of a person's ra 

8!ld gender in hiring and promotions within the district. Michelle has experienced and witnes 

sex discrimination and harassment from her male supervisors and co-workers. She would ve 

much like to advance to one of several available positions within the district and feels that withou 

affirmative action, her chances for promotion are severely diminished. 

18. Plaintiff Nancy Bums is the sole owner of Nancy Bums Painting and Wallpapering, 

Inc., a certified women-owed company located in San Francisco, California. Ms. Bums' 

company has been' in existence 1976 and has performe4 both as a prime contractor an 

subcontractor with the City and County bf San Francisco, the San Francisco Unified Schoo 

District, Alameda County, University of California, San Francisco, and the Veterans' Hospi 

in San Francisco. Approximately 50% of the revenues earned by Ms. Bums' fum are from publi' 
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1. agencies which operate affirmative actioneontracting policies. Ms. Bums' firm -is ready and abl 

2 to compete for public contracts in the San Francisco Bay Area. She has benefited from and woul 

lcontinue to benefit from gender--conscious affirmative action programs that will be vitiated b 

4 Proposition 209. 


5 
 19.-Plaintiff Floyd .. Chavez is President and principal owner 'of Golden Bay Fence Plu . 
, I . 

6 Company, which is a certified minority business enterprise. Golden Bay Fence Plus receiv 

7 approximately 60% of its revenues. from public contracts and is ready and able to compete fo 

B public contracts from the State of California, and in San Francisco, Oaldand, San Jose, San 

9 Clara County, Contra Costa County, and Alameda County, among others. He has benefited an 

1.0 .would continue to benefit from various rae».-eonscious affirmative action programs' that willb 

1.1 .vitiated by Proposition 209. 


12 
 20. Plaintiff Christopher Clay is a 12th grade, African American student at Saint Maryi 

13 High School in Berkeley, California. He is a participant in the Early Academic Outreac 

1.4 Program ("EAOP"), which was estab1ished to increase the number of African American, 

15 . Latino/Chicano, Native American, and low' income students who become eligible for admissio 

1.6 to the University c;>f California. An active member of EAOP for 4 years, Chris has participa 

17 in programs such as,EA'OP's Saturday Co]]ege program, where he attended classes every Saturda 

18 on the Contra Costa college campus. Currently, t~e EAOP program is· helping Chris with hi 
, . 

19 - college search by providing workshops on such topics as how to prepare college applications, 

20 apply for financial aid, anddetermine the average grade requirements of various UC schD<?ls. 

21 BecauseEAOP's programs are extremely important in raising Christopher Clay's level 0 

22 scholastic achievement, he will be harmed by the loss of the many services which EAOP provide 

23 him, if Proposition 209 goes into effect. Moreover, Chris is applying this year to several U 

24 schools. If Proposition 209 goes into effect, Chris will also be harmed because his opportuni . 

25 . for college admission, financial aid, and entrance into retention and tutorial programs will b 

26 dramatically decreased if UC schools are prohibited from taking race into account. 

27 21. Plaintiff Dana Cunningham 1s 16-years old, and is in the eleventh grade at Oaklan 

28 Technical'High School in Oakland, California. He brings this action through his mother, Dian 
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: 

Gronert, acting as his next friend.· He is half-black and half-White. He is currently enrolled . 

. Oakland Tech's Health .Academy, a specialized and selective course of study focussing on th 

.health sciences. Among the criteria used in selecting students for the Health Academy are 

and ethnicity. As a result of the Health Academy's admission policies, the classes Dana attend 
! 

are racially and ethnically piverse. If Proposition 209 is implemented, and the Oakland Schoo 

District is required to end the programs used to make sure classes are diverse, the quality of hi 

education will be harmed. Moreover, Oakland schools will be threatened with the loss of mor 

than $8 million they receive each year for voluntary desegregation programs, decimating th 

extremely successful academy programs in that l)istrict. 

22. Iran Celeste .Davila is a 20-year old Latina, currently attendi~g Rio Hond 

Community College in Whittier California. She has received support services from the Equ 

Opportunity Program, which provides Counseling and support services to.minority students at tw 

and four- year colleges. She has applied for transfer toMt. San Antonio ColJege, and expec 

to be admitted to the EOP program there. Celeste does not believe she will be able to obtain he 

degree without the EOP, or some other program designed to seive the special needs of minorit 

students like herself. She will be harmed if the EOP is eliminated. 

23. Plaintiff MelocHe Dove is Shevada Dove's mother and is acting asher next friend. 

Shevada is a nine~year old girl who attends McKinley School, which isin the Los Angeles Unifi 

School District (LAUSD). McKinley is part of the Ten Schools Program and was select 

because it was one of the lowest performing schools on the California Test of Basic Skil1s in th 

LAUSD that was predominantly African-American. Ten Schools increased the resources availabl 

to . participating schools and was designed to increase the level of academic achievement 0 

students. Shevada, and all those similarly situated, have benefited from and would continue 

benefit from the various race- and gender- conscious affirmative action programs that will b 

vitiated by Proposition 209. 

24. Plaintiff Jessica Lopez is a 12th grade, Peruvian American student at Berkeley Rig 

School in Berkeley, California. She is a participant in the Eariy Academic Outreach Program, 

through which she has taken special summer courses and received assistance with her colleg 
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application process: for instance, by giving her feedback on drafts of her college essays and b 

helping her to apply for fee waivers for college applications. Because EAOP's programs 

extremely important in raising lessica LDpez's level of scholastic achievement, she will be harm 

by the loss of the many Services which EAOP provides her, if Proposition 209 goeS into effeCt. 


Moreover, Iessica is applying this year to several UC schools. If Proposition 209 goes in· 


. effect, lessica will also be harmed because her opportunity. for college admission, financial aid, 


and entrance into college retention and tutorial programs will be dramatically decreased if U 


schools are prohibited fromtaldngraceand gender into account •. 

25. Plaintiff Virginia Mosqueda is a senior at UC Irvine and is a participant in. the Pre 

Graduate Mentorship Program ("PGMP"), which was established to increase the number 0 

African American, Latino/Chicano, Native American, and low income students at the gradua 
. . . 

school level within the University of California. Virginia is Chicana. An active participant . 

PGMP, Virginia has been assigned a PGMP mentor, Professor Claire Kim. Among other things, 

Professor Kim supervises Virginia's research project,counsels her on graduate programs, an 

suggests scholarships for which Virginia would be eligible. In addition, PGMPassists Virgini 

in the application process for graduate. school and provides a stipend to help fund her research~ 

Because PGMP's programs are extremely important in raising Virginia Mosqueda's level 0 

scholastic achievement, she 'will be harmed by the loss of the many services which PG 

provides her, if Proposition 209 goes into effect .. Moreover, Virginia is applying this year t· 

several UC graduate schools. If Proposition 209 goes into effect, Virginia will be harmed: he 
. ,.' 

opportunity for graduate school admission, financial aid,and entrance into graduate schoo 

retention and tutorial prograrriswill all be dramatically decreased if UC schools are prohibit 

from taking race and gender into account. 

26. Plaintiff Salvador Ochoa is a 12th grade Chicano student at Venice High School' 

Venice,California. He is the current student president of the Venice High Chapter of th 

Mathematics, Engineering, Science Achievement ("MESAtI) Program. MESA's purpose is t 

increase the number of students who are DC eligible and are prepared to complete degrees' 
. \ , 

math-based fields. An active member of MESA for nearly 6 years, Salvador has participated i 
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numerous MESA activities such as Junior MESA Day, Senior MESA Day, and US 


Math/Science Day. Currently, MESA is providing Salvador with information regardingtb 


college application process, financial aid, and careers in science-reJated fields. Because MESA' 


programs are extremely important in raising Salvador Ochoa's level of scholastic achievement, 


he will be harmed by the lo~s of the many services which MESA provides him, if Proposition 2 


goes into effect.· Moreover, Salvador is applying this year to several UC schools. IfPropositio 


209 goes into effect, Salvador will also be harmed because his opportunity for college admission, 


financial aid, and entrance into retention and tutorial.programs will be dramaticaIly decreased.i 


UC schools are prohibited from taking race into account. 


27. Plaintiff Clifford Tong is the'sole owner of Small Business Connections, a certifi 

Asian owned business located in Lafayette, California. Mr. Tong's business is ready and able· 

compete for public contracts in the San Francisco Bay Area. He has benefited from and woul 

continue to benefit from various race-conscious affirmative action programs that will be vitia 

by Proposition 209. 

Defendants 

28. Defendant Pete Wilson. is the Governor of the State of California and as such is th 

supreme executive officer for the State of California charged with the duty of seeing thatal 

provisions of the Jaw of California are faithfully executed. Cal. Const. Art. V, §l. Defendan 

Wilson exercises control and authority over most statewide agencies, many of which administe 

. programs which may conflict with Proposition 209. Plaintiffs are informed and believe an 

thereon allege that Defendant Wilson has asserted the power to enforce California constitution 

law through court actions in his official capacity against state and .local governmental entities. 

. Plaintiffs are informed and believe and thereon allege that Defendant Wilson was and is 

vigorous proponent of Proposition 209. He is sued in his offiCial capacity. 

29. Defendant Daniel E. Lungren is the Attorney General of the State of California. 

As such, he is the chief Jaw officer of the state and is charged with the duty "to see that the law 

. of the state are uniformly and adequately enforced." Cal. Const. Art. V., § 13. Defendan 

Lungren also exercises control and authority over the Office of Attorney General whic 
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administers programs which conflict with Proposition 209. Plaintiff is informed and believes an 

thereon alleges that Defendant Lungren has as·serted the power to enforce California constitu,tio 

law through Court actions in his official capacity against state andl~governmental entities. e 
information and belief, plaintiffs allege that Defendant Lungren Was and is a vigorous proponen 

of Proposition 209•. He co-authored and/or signed the rebuttal to the argument in opposition 

Proposition 209 presented in the official California .Ballot Pamphlet and distributed to th 

. electorate prior to the NovemberS, 1996 election. He is sued in his official capacity. 

30. DefendantloanneCorday Kozberg is the Cabinet .member who is the Cabirie 

Se;cretary of State. As such, she is in charge of such· state departments as· the Department 0 

General SerVices. One or more of the departments under her control has voluntarY race-an 

. gender- conscious programs that will be vitiated by Proposition 209. She is sued in her offic' . 

capacity. 

31. Defendant Delaine Easton is the Superintendent of Public Instruction of the State 0 

California. As such. she excercises control and authority over various programs of the Californi 

Department of Education which conflict with Proposition 209. She is sued in her offici 

capacity. 

32. Defendant James H. Gomez is the. Director of the California Department 0 

Corrections. As such, he excercises control and authority over employment ~d contractin 

programs of the Department of Corrections which conflict with Proposition 209. He is sued i 

his official capacity. 

33.· The City and County of San Francisco is both a charter City, incorporatedunde 

the under state law, and a county, which administers programs jeopardized by Propositio 

209. 

34. The County of San Diego is a county which administers programs jeopardized b 

Proposition 209. 
. . 

3S. The County of Contra Costa is a county which administers programs jeopardi 


by Proposition 209. 
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1 36. The County of Mann is a county which administers· programs jeopardized b 

2 . Proposition 209. 

3 37. The City of Pasadena is a charter City, incorporated under the under state law, 

... which administers programs jeopardized by Proposition. 209. 

' CLASS ACTION ALLEGATIONS 

6Plaintitf' class allegations 

7· 38. Plaintiffs bring this action as a class action pursuant to F. R. Civ. P. 23(b) on thei 

8 own behalf and on behalf of all other persons similarly situated. The. class is composed of 


9 
 persons or entities who, on account of race, sex, color, ethnicity, or national origin, are or wil 

be adversely affected by Proposition 209's prohibition of "preferential treatment" based on "race, 

11 sex, color, ethnicity or national origin" in employment, education or contracting program 

12 operated by the State of California. any state or municipal agency, or any other politi 

13 subdivision or governmental instrumentality in the State of California.. 

14 39. On information and beUef, the class defined in the foregoing paragraph exceed 

fifty thousand persons. The members of the class are so numerous that joinder is impracticable. 

16 40. Questions of law and fact common to the members oftheplairitiffclass predominat 

17 .. the legal and factual issues in this case. These common questions include: 

18 a. whether Proposition 209 is unconstitutional under the. Equal Protectio 

19 Clause of the Fourteenth Amendment to the United States Constitution and thus invalid in it 

entirety; 

21 b. whether, under the Supremacy Clause, article VI, clause 2 of the Unit 

22 States Constitution, the provisions of Proposition 209 are preempted by federal law and thu 

23 invalid in their entirety. 

24 41. The claims of the named plaintiffs are typical of the claims of members of the class~ 

42. The named plaintiffs will fairly and adequately protect the interests of the class! 

26 The named plaintiffs have no interest which is now or may be potentially antagonistic to th 

27 interests of the class. .The attorneys representing the plaintiffs are experienced civil righ 

28 attorneys and are considered able practitioners in federal constitutional and statutory adjudications. 
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43. Defendants have threatened. to act and will continue to act on grounds general! 

applicable to the class, thereby making final injunctive and declaratory relief appropriate to th 

class asa whole. 

Derendant Class AllegatiQDS 

44. Plaintiffs seek certification of a class of defendants pursuant to F. R. Civ. P. 

23(b)(1)(b) & 23(b)(2) to include all state officials and local governmental entities that (a 

administer or may in future administer race-or gender- conscious programs.designed to remed 

discrimination or (b) seek to enforce Proposition 209'5 prohibition of "preferential treatment" 

based on "race, sex, color, ethnicity or national origin" in employmentt education or contractin 

programs operated by the State of California, any state or municipal agencyt or any other politi 

subdivision or governmental instrumentality in·the State of California.· 

45. The named Defendant state officials are persons who supervise and control th 

activities of various state instrumentalities and are under a constitutional duty to abolish any race 

and gender..; conscious programs that conflict with Proposition 209. 

46. The named cities and counties have in place programsjeopardized by Propositio 

209, and are under a constitutional, duty to abide by the limitations of Proposition 209 b 
~ t 

abolishing those programs. 

47. Defendants are so numerous that joinder is impracticable. Upon information an 

belief, the number of defendants is over one thousand. 

48. The defenses of the representative parties are typical of the defenses of the class. 
.. . 

. 49. On information and beneft plaintiffs alJege that the named defend~ts will fair! 

and adequately protect the interests of the class.. Defendants have no interest which is now or rna 

be potentially antagonistic to the interests of the class and have an interest in retaining attorney 

with sufficient experience and ability in federal constitutional and statutory adjudications 

represent the interests of a defendant class. 

Complaint 	 -13­



.. 	 1 

2 

3 

4 

S 

6 

7 

8 

9 

1.0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

·22 

23 

24 

2S 

26 

27 

28 

.. 

SO. Adjudications with respect to individual class members would, as a practical matter, 

be dispositive. of the interests of the of the other members not parties to the adjudications 0 

subs~tially impair or impede their ability to protect their interests. 

51. .The party(ies) opposing the class has acted or refused to act on grounds genera1l 

applicable to the class, thereby making appropriate final injunctive relief or correspondin 

declaratory relief with respect to the class as a whole. 

FACTUALALLEGAnONS 

52. Proposition 209 is an initiative that was approved by the California electorate at 

. 

th 

. November 5, 1996 general election. Pursuant to California Constitution, Article U, § 8, til 

Peopie .of California exercise the po'wer to enact, by popular vote, amendments to the sta 

constitution. Proposition 209 is self-executing, and became an .amendment to the Califo 

constitution on the day after passage, pursuant to California Constitution, Article U, § 10. 

53. The official title of Proposition 209 is ·Prohibition Against Discrimination 0 

Preferential Treatment· by State and Other Public Entities.· It was denominated by its sponsor 

as the ·California Civil Rights Initiative.· 

54. Proposition 209 amends Article I of the California Constitution toprohibi 

·preferential treatment" on the basis of race, sex, color, ethnicity, and national origin in publi 

employment, education, and contracting. This constitutional amendment extends not only to stat 

agencies, but also to cities, counties, police departments, school districts, public universities, an. 

all other instrumentalities of state and local government. Proposition 209 states: 

(a) 	 The state shall not discriminate against, or grant' preferential treatment to an 
individual or group on the basis ofrace, sex, co]or,ethnicity, or national origin' 
the operation of public employment, public education, or public contracting. 

(b) . This section shall apply only to action tak~n after the section's effective date.. 

(c) 	 Nothing in this section shall be interpreted as prohibiting bona fide qualification 
based on sex which are reasonably n'ecessary to the normal operation of publi
employment, public education, or public contracting. 

(d) 	 Nothing in this section shall be interpreted as invalidating any court order 0 
consent decree which is in force as of the effective date of this section. 
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(e) Nothing in this section· shall be interpreted as prohibiting action which must 
. taken to estab!ish or maintain eligibility for anyfederal program, where ineligibili
would result In a loss of federal funds to the state~ . 

(0 	 For purposes of this section, "state" shall· include,but not necessarily be litni 
to, the state itself, any city, county, city and county, public university systein,
including the University of California, community college district, school diStrict, 
special dis~t, or any other political subdivision· or government instrumentality 0 
or within the state. . 

(g) 	 The'remedies available for violations of this section shall be the same, regardles 
of the injured party's race, sex, color, ethnicity, or national ori¥in, as ar 
otherwise,available for violations ofthen-existing California antidiscrinunation law. 

(h) 	 This section shall be self-executing. Ifany part or parts of this section are foun 
to be in conflict with federal law or the United States Constitution, the section sh 
be imple!f1ented t~the maximu!f1. extent th~t f~erallaw and the United Sta 
ConstItution permit. Any prOVIsion held JJlvalld shall be severable from th 
remaining portions of this section. 

55. 	 While Proposition 209 purports to bandiscrimination and "preferential treatment,' 

discrimination against women and minorities is already prohibited by existing federal and stat 

laws. The only real impact of Proposition 209 is, accordingly, to eliminate aff1I11lative actio 
' 

programs designed to redress discrimination and enhance gender, racial, and ethnic integration. 

56. 	 Though repeatedly challenged to do so,supporters of 209 have failed' to identif 

anything that the initiative would ban -~other than race-, gender-, andethnicity- consciou 

affirmative action programs - that is not already iUegal. As the neutral and' independen 

California Legis]ative Analyst's Office ("LAO") concluded, after an exhau~tive 18 month stud 

of J,'roposition 209 and simiJarproposals: "The programs th.at would or could be affected by th 

proposition were commonly referred to as· 'affirmative action' programs -- despite the fact tha 

the measure itself does not contain the phrase'affirmative action." . 
• 

57; A report by the Legis]ative Analyst's Office describes affirmative action program 

as "programs intended to increase the opportunities for various groups -- including women an 

racial and ethnic minority groups.'" Proposition 209 ~ou1d eliminate a broad range of th 

programs, many of which have been in place for years. On information and belief, Plaintiff: 

allege 	that examples of affirmative action programs that may be eliminated by Proposition 2 


include the ronowing: 
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Scholarship, tutoring, and outreach programs at colleges and universities targeted towar 
- minority or women students. . 

- Voluntary efforts by school districts to integrate their schools,' by considering race, 
. etbnicity, .or gender as a factor for admissions in "magnet schools... 

. 
4- State and municipal contracting programs, requiring good-faith efforts by priva 

companies to meet ~oals for women's and minorities'participation. . 

Goals and timetables aimed at encouraging the hiring and promotion of women an
- minorities for state and local government jobs. . 


58. Proposition 209 does not eliminate all "preferential treatment" in public education, 

contracting or employment, but only that which takes into account race, ethnicity, and gender. 

On information and belief, Plaintiffs allege that other forms of preferences, especially those whic 

work to the disadvantage of minorities and women, would remain untouched. For example, 

public universities could still grant preferential treatment to some applicants over others based 0 

whether their parents are alumni or have "connections"to high level university officials. 

Applicants for government contracts,' public jobs, or admission at state universities could stilI 

favored on the basis of veteran's status,~, Cal. Education Code § 66202(b)(l); Cal. Govt. 

Code § 18973), even though women are obviously much less likely to benefit fromthispreferen 
. . 

than men. Informal preferences that favor applicants based on factors other than "merit," 

including both informal'social networks and other mechanisms allowing the "by-pass" of form 

selection processes would also remain intact. Minorities and women are often excluded from suc 

networks,particularly in the area of public contracting, severely diminishing their opporlunitie 

. to compete on an equal basis. Nor would Proposition 209 have any effect on state preferen 

for contractors based on the size of their workforCe (Cal. Govt. Code § 4535.2(a», or the leng 

of time that they have owned their businesses. These preferences also disadvantage minority an 

women owned enterprises which, because of historic discrimination, are less likely to survive suc 

exclusionary tests. In short, non-merit based preferences in a plethora of circumstances woul 

stay legal. BYcomparison, constitutionally permissible distinctions based on race and gender ar 

outlawed, even though necessary to remedy past. and present discrimination against women an 

minorities. 
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APPROPRIATENESS OF EQUITABLE RELIEF 

59. Plaintiffs do not have an adequate remedy at law for. the injuries alleged herein. 

Implementation of Proposition 209 would violate plaintiffs' cOnstitutional right to equal protectio 

of.the laws guaranteed by the Fourteenth Amendment. By depriving women and minorities b 

their ability to protect th~ir interests through the normal political process, Proposition 2 

constitutes a partial disenfranchisement of . these constitutionally protected . groups. 

implementation of Proposition 209 would also cause sweeping and immeasurable harm to plaintiff: 

by the elimination of countless state. and local affirmative action programs,. affecting thousand 

of individuals throughout California, for which remedies at law are inadequate. Accordingly 

preliminary and permanent injunctive relief are necessary to protect plaintiffs' rights. 

60. Plaintiffs are also entit1ed to declaratory relief with respect to the constitutionali 

of Proposition 209. Such relief is necessary in that an actual and substantial·controversy exis 

between plaintiffs, who contend that Proposition 209 is unconstitutional, and defendants, whoden 

such contention. Without sucb a declaration, plaintiffs will be unable to order their conduct du 

to uncertainty about their legal rights with respect to the availability of the benefits of race- an 

gender-conscious remedial programs. 

FIRST CAUSE OF ACTION 

(Equal Protection) 

61. Plaintiffs rea11egeParagrapbsl through 6O,andinoorporate tbem by this referen 

as if fully ~t forth berein. 

62. The 14tb Amendment to the United States Constitution prohibits states fro 

restructuring their political processes in such a way as to. place a special burden on the ability 0 

women or racial or ethnic minorities from participating in tbe political process in a reliable an 

meaningful manner, or that place special burdens on the ability of such minority groups or worne 

to achieve beneficial legislation• 

63.· Plaintiff is informed and believes and thereon alleges that Proposition 209 prohibl 

all state and local legislative, executive and administrative bodies from entering into voluntary, 

race-conscious affirmative action programs designed to promote equal opportunity for rninoritie 
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. and women and to redress past discrimination against minorities and women, ineduca.tion, 

,employment, and contracting. Such affirmative action programs clearly inure to the benefit 0 

women and minorities. . 
64. By ,banning such programs by constitutional amendment, Proposition 209' sing} 

out race and gender issues-for special, adverse treatment and removes the race and gender issu' 

of Affirmative action from normal political. processes. By withdrawing from state and } 

officials and the state legislature, the authority to enact or implement race-and gender--consciou 

Affirmative action programs, which are of special importance to racial minorities and women 
, , 

Proposition 209 impairs the ability of women and minorities to achieve beneficial legislation an . 

to participate in normal political processes relative to other groups. 

65. ,. Proposition 209 thereby creates invidious classifications based on race and gender•. 

There are no compelling or important state interests served by such classifications, and tit 

classifications created are not necessary or narrowly tailored to accomplish any legitimate stat 

purposes. 

66. Proposition 209 therefore denies racial and ethnic minorities and women the equ 

protection of the laws guaranteed by the 14th Amendment. 

67. Plaintiffs are entitled to a declaration that Proposition 209 is unconstitutional on i 

face, to an ,order temporarily and permanently enjoining its enforcement, ~d to their costs of sui 

and reasonable attorneys fees incurred herein. 

SECOl\TD CAUSE OF ACTION 

(Supremacy. Clause) 

68. Plaintiffs reallege Paragraphs 1 through 60, and incorporate them by this 


reference as if funy set forth herein. 


69. The Supremacy Clause of the United States Constitution, article VI, clause 2, 

provides in pertinient part that tI(t]his constitution, and the laws of the United States which 

shall be made in pursuance thereof ••. shall be the supreme Jaw of the land.• Congress has 

established a program of anti-discriminati,on legislation under Titles VI and VII <?f the Civil 

Rights Act of 1964 and Title IX of the Educational Amendments of 1972, which cover public 
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, , 

employment, contracting and education. , These provisions supplement the equal protection 

clause of the fourteenth amendment. One of Congress' goals is to encourage voluntary' 

compliance with the federal civil rights laws. Federal policy also favors voluntary compliance 

with con,stitutional obligations under the 14th amendment. Affinnative action is an essential 

component of voluntary compliance, because it is necessary to overcome the effects of past 

practices that have perpetuated segregative patterns. 
I 

70. Congress also intended that public entities have wide discretion - including the: 

discretion to implement affinnative action programs that comport with constitutional 

requirements -- in order to accomplish compliance with the law and to avoid or resolve 

disputes under the laws without litigation. 

71. Proposition 2~ would forbid any' state or local entity from adopting afflI1llative 

action programs,on the basis of race or gender, even if determined that it was necessary to ~ 

further the goal of federal legislation or the equal protection clause to eliminate the effects of 

discrimination by governmental agencies, or to avoid a costly and time-consuming litigation 

where ,the state entity determines that plaintiff(s) have a colorable claim under the federal 

statutes or the constitution. 

72. Proposition 209 conflicts with the federal policy embodied in Titles VI and VII 
I ' 

of the Civil Rights Act of 1964. Title IX of the Educational Amendments of 1972, and the 

equal protection clause of the 14th amendment by forbidding public entities from voluntarily 

implementing affirmati",e action programs. ' 

73. Plaintiffs are therefore entitled to a decl~tjon that Proposition 209 is 


unconstitutional on its face and to an order temporarily and permanently enjoining its 


enforcement. 


THIRD CAUSE OF ACTION 


(Violation of Civil Rights - 42 U.S.C. § 1983) , 


74. Plaintiffs reallege Paragraphs I through 73, and incorporate them by this 


reference as if funy set forth herein. 
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1 75. In taking or threatening action to enforce Proposition 209, and in failing and 

2 refusing to desist from its enforcement, the Defendants herein have acted and will act und~r 

3 color of state law. 

.. ·76. In taking or threatening action to enforce Proposition. 209, and in failing and • 
~ . . 
refusing to desist from enfo.rc:ing Proposition 209, defendants have denied and will deny 

6 Plaintiffs their rights secured by the constitution and laws of the United States. 

7 77. Plaintiffs are entitled to a declaration that Proposition 209 is unconstitutional on 

8 its face, to an order telT!porarily and permanently enjoining its enforcement, and to their costs . 

9 of suit and reasonable attorneys fees incurred herein, pursuant to 42 U .S.C. § 1988. 

REQUEST FOR RELIEF 

11 WHEREFORE, plaintiffs respectfully request that this court grant the fol1owing relief: 

12 ~. That the court certify this case pursuant to F. R. Civ. P. 23(b)(2) as a class action 

13 on behalf of a class of plaintiffs that includes all persons or entities who, on account of race, 

14 sex, color, ethnicity, or national origin, are or will be adversely affected by Proposition 209's 

prohibition of "preferential treatment" based on "race, sex, color, ethnicity or national origin" 

16 inemployment,education or contracting programs operated by the State of California, any 

17 state or municipal agency, or any other political subdivision or governmental instrumentality in 

18 the State of California. 

19 2. That this court certify a defendant class.pursuant to F. R. Civ. P. 23(b)(1)(b) & 

23(b)(2) on behalf of all state officials and local governmental entities that (a) administer or 

21 may in future administer race· or gender- conscious programs designed to remedy 

22 discrimination or (b) seek to enforce Proposition 209's ban on "preferential treatment" based 

23 on "race, sex, color, ethnicity or national origin" in employment, education or contracting 

24 programs operated by the State of California, any state or municipal agency, or any other 
. . 
political subdivision or governmental instrumentality in the State of California. 

26 3. That the court issue a declaration that Proposition 209 is in its entirety, 


27 unconstitutional and of no force or effect. 


28 
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4. That, after hearing, this court issue a Preliminary Injunction against 

defendants enjoining them from implementing and enforcing all sections of Proposition 

. 209 pending trial. 

s. That this court issue a Judgment permaneptlyand forever enjoining 
. 

defendants from implementing'and enforcing all sections of Proposition 209. , 
, . 

6. That this court award attorneys fees and costs incurred in this action ~nder 

42 U.S. § 1988. 

7. That this court grant such other and further relief as may be just and proper 

Dated: November 6, 1996 	 MARK D. ROSENBAUM 

EDWARD CHEN 

TIIEODORE HSIEN WANG 

WILLIAM C. McNEILL, III 

MARTHA DAVIS 

KARL MANHEIM 

EVAN CAMINKER 

JUDITH KURTZ 

. ABBY LEIBMAN 
GLENN ROTHNER· 

< 

By: 

* 

Counsel for plaintiffs wish to acknowledge Peter EHasberg, Jenny Beyersdorf£, Amy 
Birkoff, and Susan Simpson for their extraordinary assistance. 
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Mark D. Rosenbaum 

David S. Schwartz 

Taylor Flynn 

Silvia Argueta 

Daniel Tokaji' . . 

ACLU FOUNDATION OF SOlITHERN 

CALIFORNIA 

Los Angeles, CA 90026 • 

(213) 977-9500 

William C. McNeill, m 
Julian Gross Eva J. Paterson 
THE. EMPLOYMENT LAw CENTER, Theodore Hsien Wang 

A PROJECT OF THE' LEGAL Am SOCIETY LAWYERS COMMITTEE FOR CIVlL RIGHTS 
OF THE SAN FRANcISCO BAY AREAOF SAN' FRANCISCO 

1663 Mission Street, Suite 400 301 Mission Street, Suite 400 
San Francisco, CA. 94103 San Francisco, California 94105 

(415) 543-9444 .Telephone: (415) 864-8848 

THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

COALITION FOR ECONOMIC EQUITY; ) No. 
. CALIFORNIA NAACP; SAN FRANCISCO NAACP;) -- ­
CALIFORNIA LABOR FEDERATION, AFL-CIO; ) NOTICE OF RELATED CASE 
COUNCIL OF ASIAN AMERlCAN BUSINESS ) 
ASSOCIATIONS, CALIFORNIA; CHINESE ) 
AMERlCAN CmZENS' ALLIANCE; . WOMEN ) 
CONSTRUCTION BUSINESS OWNERS AND ) 
EXECUTIVES, CALIFORNIA CHAPTER; UNITED ) 
MINORITY BUSINESS ENTREPRENEURS; CHlNESE) 
FOR AFFIRMATIVE ACTION; BLACK ADVOCATES) . 
IN STATE SERVICE; ASIAN PACIFIC AMERICAN ) 
LABOR ALLIANCE; LA VOZ CmCANA; BLACK ) 
CHAMBER OF COMMERCE OF CALIF0RJInA; ) 
MICHELLE BENNETT; NANCY BURNS; FLOYD ) 
CHAVEZ; CHRISTOPHER CLAY; DANA ) 
CUNNINGHAM through her next friend DIANA ) 
GRONERT; IRAN CELESTE DAVILA; SHEV ADA ) 
DOVE through her next friend MELODIE DOVE; ) 
JESSICA LOPEZ; VIRGINIA MOSQUEDA; ) 
SALVADOR OCHOA; CLIFFORD TONG; and all ) 
those similarly situated, )


) 

Plaintiffs, . ) 


) 

v. ) 

) 

PETE WILSON, GOVERNOR OF THE STATE OF ) 

CALIFORNIA, IN HIS OFFICIAL CAPACITY; ) 

DANIEL E. LUNGREN, ATTORNEY GENERAL FOR) 
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THE STATE OF CALIFORNIA, IN inS OFFICIAL ) 

CAPACITY; JOANNE CORDAY KOZBERG, ) 

SECRETARY OF STATE AND CONSUMER ) 

SERVICES AGENCY AND CABINET MEMBER, IN ) 

HER OFFICIAL CAPACITY; DELAINE EASTON, ) 

SUPERINTENDENT OF PUBLIC INSTRUCTION, IN ) 

HER OFFICIAL CAPACITY; JAMES H. GOMEZ, ) 

DIRECfOR, CALIFORNIA DEPARTMENf OF ) 

CORRECTIONS, IN IDS OFFICIAL CAPACITY; TIIE ) 

CITY AND COUNTY OF SAN FRANCISCO; THE ) 

COUNTY OF SAN DIEGO; THE COUNTY OF )' 

CONTRA COSTA; THE COUNTY OF MARIN; THE ) 

CITY OF PASADENA; and all those similarly situated; ) 


) 
Defendants.. )

) 
)
) 
)
) 
) , 
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AMERICAN Crvn. LmERTIES UNION OF 
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,Martha F. Davis 
Iulie Goldscheid 
NOW LEGAL DEFENSE AND EDUCATION 
FUND 
99 Hudson Street, 12th Floor 

New York, New York 10013 . 

(212) 925-6635 
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nnRODUCTION 

Plaintiffs in the above-styled action me this .Notice of Relau:a Case pursuant to Rule 3­

12 of the Civil Local Rules for the Northern District of California ("Rule 3-12"). 

Plaintiffs respectfully suggest that the present action is related to the action pending in .. . . 

this Court styled as F. W. SPENCER <I SON, INC., a California corporation, v. CITY AND 

COUNrY OF SAN FRANCISCO, EI' AL., No. C-95-4242 TEH (hereinafter"Spencer"), as the 

two cases present substantially overlapping legal and factual issues. All requirements of Local 

Rule 3-12 are met, and relation would cOnserve valuable judicial resources and promote 

efficient determination of this action. 

DESCRIPfIONS OF THE TWO CASES. 

Following are brief descriptions of the relevant parties, facts, and legal claims in the 

present action and the Spencer case. 

A. The Present Action. 

The present action is a challenge to Proposition 209, a ballot initiative approved by 

California voters on November 5, 1996, as an amendment to the California Constitution. 

Proposition 209 threatens to invalidate a wide range of race- and gender-conscious programs 

throughout the state •. 

Plaintiffs are (1) individuals who currently benefit and will in the future benefit from 

programs.Jeopardized by Proposition 209; (2) organil:ations representing individuals and 

businesses' which currently benefit and will in the future benefit from programs jeopardized by 

Proposition 209; and (3) a class of similarly 'situated individuals, organizations, and 

businesses. The Coalition for Economic Equity, a coalition of associations of minority- and 

woman-owned businesses, is a plaintiff, both individually and as a representative of the 

plaintiff class in the present action; it is also a defendant pursuing cross-claims and 

counterclaims in the Spencer case. 

Defendants are (1) state officials who supervise and control the activities of various 

state agencies, and who may enforce Proposition 209; (2) local governmental entities which 

currently operate programs threatened by Proposition 209; and (3) a defendant class consisting 

NOTICE OF RELATED CASE Page 4 
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of all state officials and local governmental entities impacted by Proposition 209. TheCity 

and County of San Francisco is a defendant, both individually and as a representative of the 

defendant class in this action; it is also a defendant in the Spencer case. 

The present action seeks declaratory and injunctive relief on grounds that Proposition. 

209 violates several provisions of the Constitution.and laws of the United States. Plaintiffs 

allege that Proposition 209 violates: 

(1) 	 the Equal Protection Clause of the Fourteenth Amendment to the United States 
Constitution, by imposing a unique procedural barrier to the enactment of 
legislation that inures primarily to the benefit of minorities and women; and 

(2) 	 the Supremacy Clause, Article VI, clause 2, of the United States Constitution, 
by interfering with tlle federal policy promoting use of certain race- and gender­
conscious measureS as a means of ensuring compliance with federal 
antidiscrimination statutes. . 

Plaintiffs· seek a temporary restraining order prohibiting certain named defendants from 

taking actions to enforce Proposition 209. 

B. 	 The Spencer Case. . 

The Spencer case is a challenge to the City of San Francisco's Minority and Women's 

Business Enterprise Ordinance ("MWBE Ordinance"), brought under the Constitutions of the 

United. States and the State of California. Proposition 209 jeopardizes this ordinance, and is 

an essential component of plaintiffs challenge under the California Constitution. Pending 

motions and claims in the Spencer case attack the constitutionality of Proposition 209 on 

grounds similar to those raised in the present action. 

Plaintiff in Spencer is a construction contractor owned by a white male. Defendants 

are the City and County of San Francisco ('-the City") and the Coalition for Economic Equity, 

which intervened as a defendant. 

Pl~tiff in Spencer has raised daims under the Equal Protection clause of the 

Fourteenth Amendment to the United States Constitution and under the California Constitution. 

Analysis of both of these claims will require consideration of the operation of theMWBE 
. 	 . 

Ordinance, the evidence of past discrimination supporting theMwBE Ordinance, and. the legal 

significance eef that eviden~. 

NOTICE OF RELATED CASE PageS 
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In addition, the Coalition for Economic Equity has filed two other claims with regard 


to the constitutionality of Proposition 209: a cross-claim for declaratory and injunctive relief 


against the City and County of San Francisco and a counterclaim for declaratory relief against 


plaintiff Spencer. Both of tl\eseactions contain, inter aJia~ allegations that Proposition 209 


violates: 


(1) 	 the Equal Protection Clause of the Fourteenth Amendmentto the United States 
Constitution, by imposing unique procedural barrier to the enactment of 
legislation that inures primarily to the benefit of minorities and women; and 

(2) 	 the Supremacy Clause, Article VI, clause 2, of the United States Constitution, 
by interfering with the federal policy promoting use of certain race- and gender­
conscious measures as a means of ensuring compliance with federal 
antidiscrimination statutes. 

These claims are of course identical legal claims to those raised in the present action. 

Proposition 209 is thus squarely at issue in the Spencer case. Indeed, even had the 

Coalition for Economic Equity oot raised the above-described claims, Proposition 209 would 

still be at issue, as plaintiff Spencer's claims baSed on the California Constitution necessarily 

invoke Proposition 209; the Coalition for Economic Equity, and certainly the City, would raise 

similar legal arguments challenging the constitutionality of Proposition 209 in the process of 

defending against Spencer's claim. 

Spencer was related to two prev·ious cases, Associared General Contractors V. City am! . 

County 0/ San Francisco, et al., 619 F. SUppa 334 (N.D. Cal. 1984), rev'd in part, 813 F.2d 

.922 (9th Cir. 1987), petition dismissed, 493 U.S. 928 (1989); and Associaud General 
l 

Contractors 0/ California v. City and County 0/ San Francisco, 748 F. SUppa 1443 (N.D. Cal. 

1990), aff'd sub nom., Associated General Contractors a/California v. Coalition/or Economic 

Equity, 950 F.2d 1401 '(9th Cir. 1991). As discussed below, these cases raised legal and 

factual issues relevant, to resolution of the present action, as does Spencer itself•. 

n. 	 THIS ACTION AND SPENCER ARE RELATED BECAUSE THIS ACTION 
FULFILLS ALL OF THE REQUIREMENTS OF LOCAL RULE 3-12 OF THE 

'LOCAL RULES OF THE NORTIIERN DISTRICT OF CALIFORNIA. 

Rule 3-12 requires a party who fJ.1e.s an action in this district to fJ.1e a Notice of Related 

Case if that party knows or learns that the. action is related to an action that has been filed 

NOTICE OF RELATED CASE Page 6 
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previously and which is currently pending in this district.· This action is related within the 

Rule 3-12 of the Local Rules provides as follows: 

RULE 3-12. NOTICE.OF ,RELATED CASE 

(a) Requirement to Ftle 'Notice. Whenever a party who files an action in or removes 

an action to this district, knows or learns that the action is related to another action· 

which is currently pending in this district or which was fIled and dismissed under the 

circumstances which invoke Civil L.R. 3-3(c), in the later filed action in which the 

party is appearing, the party shall promptly file and serve ort all known parties to 

each related case a Notice of Related Case. 


(b) DefInition oC Related Case. Any action is related to another when both concern: 

(1) 	 Some of the same parties and is based on the same or similar claims; or . 

(2) 	 Some of the same property, transactions or events; or 

(3) 	 The same factS and the same questions or law; or 

(4) 	 When both actions appear likely to involve duplication of labor if heard 
by different judges, or might create conflicts and unnecessary exPense 
if conducted by different judges .. 

(c) Response to Notice. A Notice of Related Case shall contain: 

(1) 	 The title and case number of ea:chrelated case'; 

A brief statement of the relationship of the actions according 0 theJ2) 
criteria set forth in Civil L.R. 3-3(b); and 

(3) 	 . A statement by the party with respect to whether assignment of a single· 
judge is r is not likely to conserve judicial resources and promote an 
efficientde~rmination of the action. 

. (d) Response to Notice. No later than 10 days after service of a Notice of Related 

Case, any party may serve and file a statement to support or support. the notice. Such 

statement will be specifically address the issues in Civil L.R. 3-12 (b) and (c). 


(e)' Related Case Order. After the time for fIling support or opposition to the 

Notice of ~elated Case has passed, the clerk of the Court shall submit a copy of the 

notice and related responses to the judge assigned to the earliest filed case. That \ 

judge shall decided if the cases are or are not related and notify the clerk of his or her 

decision. If that judge decides that the cases are not related, no change in case 

assignment shall be made. If that judge decides that the cases are related, pursuant to 
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meaning of Rule 3-12 to the Spencer case because it fulfills all of the requirements set forth in 

that rule for related cases. 

A. 	 RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(1), AS 
BOTH ACTIONS CONCERN SOME OF THE SAME PARTIES AND THE 
SAME OR SIMILAR CLAlMS. 

Local Rule 3·12(b)(1) allows relation of cases when both cases concern "[s]ome of the 

same parties and are based on the same or" similar claims~· That test is clearly satisfied here, 

where the City and County of San Francisco and the Coalition for Economic Equity are parties 

to both actions. Moreover, it is likely that the State Attorney General will defend the 

constitutionality of Proposition 209 in both suits. Thus the partial identity of parties required 

for relation under Local Rule 3·12 eXists hez:e., 

In addition, both cases involve similar legal claims, as set forth in Section I, ante. The 

issue of Propositiori 209's constitutionality will undoubtedly be litigated in the Spencer case ­

whether as part of defense to a claim brought by plaintiff Spencer or as the substance of the 

Coalition for Economic Equity's cross- and counter-claims. In either event, the Court in 

Spencer will consider the legal theories set forth in Section I.B, ante, which are of course , 

identical to those in the present action. 
I, 

Even in the hard-to-envision scenario in which the constitutionality of P~oposition 209 

is not directly litigated in the Spencer case, there would still be overlapping legal issues. 

Spencer's Fourteenth Amendment equal protection claim requires a determination of the legal 

significance of the evidence of past discrimination underpinning the City of San Francisco's 

MWBE Ordinance; this legal determination will likewise be made as part of analysis of the 

Supremacy Clause claim in' the present action. 

In addition, the Motions for Temporary Restraining Orders pending in both cases raise 

additional overlapping legal and factual issues. In both cases, these motions will require a 

determination of the likelihood of success on the merits of the constitutional claims regarding 

Proposition 209, and of the degree of irreparable injury suffered by those whose constitutional ' 

the Assignment Plan, the clerk shall assign all'related later filed cases to that judge 

,and shall notify the parties and the affected judges accordingly. 
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. rights would allegedly.be vio!ated by enforcement of Proposition 209. Succeeding Preliminary 

Injunction motions will raise similar claims and issues. It would clearly inconsistent with the 

purposes of the related case rule to have two judges holding simultaneous T.R.O. and/or 

Preliminary Injunction hearings requiring analysis of virtually identical claims. As parties, 
. 	 .-~ 

legal claims, and factual issues are substantially overlapping between the two cases, it ·is 


beyond cavil·that relation under LocaJ·Rule 3-12(b)(I) is appropriate. 


B. 	 RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(2), AS 
. THE SAME TRANSACTION AND EVENT ARE AT ISSUE IN BOTH 

CASES.' 	 .. 

'. Local Rule 3-12(b)(2) allows relation of cases when the both cases concern -[s]ome of 

the same property, transactions, or events. - Both the Spencer case and the present action 

involve the same transaction and event, in that both involve the effect of the passage of 

Proposition 209 on San Francisco's MWBE Ordinance, the operation of that ordinance, and 

the factual record of past discrimination underpinning the ordinance. Both cases concern these 

factual circumstances, making relation proper under Local Rule 3-12(b)(2). 

C. 	 RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(3), AS 
BOTH ACTIONS CONCERN TIlE SAME FACTS AND THE SAME 
QUESTIONS OF LAW~ 

Local Rul~ 3-l2(b)(3) allows relation of cases when the both cases concern "[t]he same 

facts and the same questions of law. - As described above, both .cases involve the same 

underlYll1g operative facts -- the nature and operation of San Francisco's MWBE program ­

and the Same questions of law regarding the effect of Proposition 209 on The City of San 

Francisco's program and others like it. At least two identical legal claims are pr~nted in the 

two cases, with several overlapping legal issues collateral to these claims. Relation is thus 

proper under Local Rule 3-12(b)(3). 

D. 	 RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(4), AS 
SEPARATE ACTIONS WOULD INVOLVE DUPLICATION OF LABOR. 

Due to the overlapping legal and factual issues described above, consideration of these 

two cases by separate judges would require substantial duplication of labor' and holds the 

NOTICE OF RELATED CASE Page 9 
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Potential for conflicting legal rulings on identical claims. Relation is thus proper under Local 

Rule 3-12(b)(4). 

E.BECAUSE'THE SAME FACTS AND THE SAME QUESTIONS OF LAW 
ARE PRESENTED IN BOTH CASES, THE MOST EFF1CIENT:MEANS 
OF DECIDING THESE CASES WOULD BE THROUGH THE 

. ASSIGNMENT OF THE CASES TO THE JUDGE IN SPENCER. 

As noted above, at least two Applications for Temporary Restraining Orders are 

pending before this Court which involve the impact of Proposition 209 on San Francisco's 

MWBE Ordinance and program. Having these applications heard .and considered by two 

different judges would be inefficient and would waste valuable judicial resources. If two or 

more'.! judges' were to consider the same issues and arguments as raised in these cases, there 

w()uld certainly be the opportunity for conflicting judicial determinations with regard to each 

of the~'herufugs. It is quite difficult to imaguie 'a more prototypical situation for a related 
. . 

case where there are truly concerns about the saving of judicial resources and efficiency. 

The ludgein the Spencer case is quite familiar with the City andCounty's:MWBE . 

ordinance because he has presided not only over the preliminary stages of the Spencer case, 

but over two earlier constitutional challenges to this ordinance: Associated General 

Contractors v. City and County ofSan Francisco, et al., 619 E Supp. 334 (N.D. Cal. 1984), 

rev'd in part, 813 F.2d ·922 (9th Cir. 1987), petition dismissed, 493 U.S. 928 (1989); and ' 

Associated General Contractors of California v. City and County of San Francisco~ 748 F. 

Supp. 1443 (N.D. Cal. 1990), affd sub nom., Associated General Contractors of California 

v. 	Coalition/or Economic Equity, 950 F.2d 1401 (9th Cir. 1991). 

The judge's familiarity with San Francisco's program is especially pertinent in these . 
. 	 '. 

two suits beca,use the City of San Francisco's situation provides the prototypical context for 

25 2 Counsel for NAACP et al. is informed that a minority prime contractor who has been 
awarded contracts pursuant to the City and County'sMIWBE Ordinance will be filing 
an action concerning the impact of Proposition 209 on the City and County's MWBE 26 
Ordinance and is also going to seek a temporary restraining order in this district, • 

27 thereby setting 'up the possibility of three requests for pretrial injunctive relief 
involving the same factual and legal considerations at approximately the same time ­

28 perhaps before three different judges ifthe cases are not.related. 	 ' 

NonCE OF RELATED CASE ' Page 10 
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analysis of the Supremacy Clause claim in the present action. This claim will require legal 

and factual detenninations as to the significance of evidence of past .discrimination· for a city 

required to comply with Proposition 209. The judge's familiarity with the legal and factual 

issues surrounding San Francisco's MWBE Ordinance will prove invaluable in analyzing the 
.. 

Supremacy Clause claim in the present action. 

ill.. THERE WOULD BE SUBSTANTIAL SAVING OF VALUABLE JUDICIAL 
RESOURCES AND A MORE EFFICIENT DETERMINATION OF THESE 
ACTIONS IF THE CASES WERE RELATED. 

. As contemplated by Local Rule 3-12(c)(3), assignment of the, present action to the 

Spencer judge would conserve judicial resources and promote efficient determination of the 

. action.' As discussed at length above, there is substantial overlap of the legal and factual 

issues in the two cases, with identical legal· claims and determinations to be made. Motions 

for temporary restraining onlers are pending in both cases, and adjudication of these motions 

will require determination of identical legal issues and overlapping factual determinations. 

In addition, as noted above, the district cOurt judge in the Spencer case has similar 

challenges concerning th~ effect of Proposition 209 pending in the Spencer case and is familiar 
, ", . 

with the defendant City of San Francisco's' ordinance. TheSe factors combine to create the 

potential -- indeed the certainty -of wasted of judicial resources if separate judges hear these 

two cases. Thus, not a single quibble can be contemplated that relation of these cases will 

promote-increasedefficiency and ·conservation if these actions are related. ' 

Dated: November _, 1996 Respectfully submitted, 

THEODORE H. WANG 

. Attorneys for Plaintiffs.· . 

. 
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I. INTRODUCI10N 

The United States Supreme Court has acknowledged as recently asJ.8st year that "[t}he 

unhappy persistence ofboth the practice and 'ling~ring effects of racial discrimination in this 

.countIy is an unfortunate reality, and government is not disqualified from acting in response 

to it." Adarand ContraCtors Inc. v.Pena., 115 S. Ct. 2097, 2101 (1995)., . Proposition 209 so 

disqualifies government. By abolishing the power and B:uthority of state and local government 

in California to tightly and voluntarily fasbion eonstitutionally-peImiSsible race and gender 

conscious programs to redress discrimination in the areas of public education, employment 

and contracting. Proposition 209 treats the unfinisbed business of rooting out discrimination 

as if it were none of government's. It impermissibly "places special burdens on racial 

miIlorities within the governmental process," cutting off their ability to'seek assistance and 

protection from the government on the same terms as everyone else. Washington v. Seattle 

. Sch. Dist.. No. I. 458 U.S. 457, 470 (1982) (quoting Hunter v. Erickson, 393 U~S. 385, 391 

(1969». Accordingly, under the .Court's holdings in Seattle, Hunter, and, most recently, 

Romer v. Evans, Proposition 209 is Ita demal of equal protection of the laws in the most 

literal sense."116S. O. 1620, 1628 (1996). 
, 

. No statewide measure in American history. has ever come cIosein scope or effect to . 

Proposition 209's chokehold on state and local government. Absent a judicial proceeding and' 

court order, no matter the prevalence or virulence of discrimination in denying minority 
, . . 

children and girls equal educational opportunity; minorities 'and women an equal shot at a 

job, promotion Or contract; or minorities and young women an equal, break at attending 

colleges an~graduate schools, California governments are absolutely barred, nowand forever, 

from effectuating race and gender conscious programs meeting every federal constitutional 

test. Even more, ifProposition 209 becomes state law, state and local government must move 

apace to dismantle hundreds of effective programs that have at .least made a dent in . 

longstanding discriminatory practices and afforded minorities and women their first chance 
( . 

at equal opportunity •. 

While PropoSition 209 is breathtaking in its sweep, there is nothing new in its 
i 
i 

methodology. Albeit more ambitiously, Proposition 209 disenfranchises minorities and women 
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from reliable and effective participation in our political processes in exactly the saDle manner 

as other measures coilsistentlystruck down by the Court. While otqer groups may continue 

to advance their interests in securing preferential legislation at' all levels and before all bOdies, 

of state and local government, racial minorities and women can only do so by first attaining 
.., .. 

a popular majority and amending the California Constitution. Imposition of such a special 

burden offends core values of our constitutional democracy. As ,the Court stated in 

Washin&ton v. Seattle Sch. DiS.. No. It a case l!. fortiori dispositive of this one, in invalidating 

a mini-version of Proposition 209: , 

Certainly, a state requirement that "desegregation or antidiscrimination laws," 
and only such laws 'be passed by unanimous vote of tbe legislature would be 

, constitutionally suspect. It would be equally questionable for a community to 
require that laws or ordinance,s "designed to ameliorate race relations or to 
protect racial minorities," be confirmed by popular vote of the electorate as a 

, whole, while comparable legislation is exempted from similar procedure. 

458 U.S. 457,486·87, 102 S. Ct. 3187,73 LEd.2d 896 (1982) (empbasis added, citations 

omitted). ' 

This case, then, while surely implicating race and gender·conscious affirmative action' , 

programs, is actually constitutionally about access to the levers of government. In tbe same 

vein, as, poll taxes, and literacy, tests, Proposition 209 keeps those levers out, of the bands of ' 
, ! 

diSfavored gro~ps. 

There is also nothing new about the design of Proposition 209. Costumed as a race 

'and gender neutral measure prohibiting all discrimination, in practical ~ffect, it is anything 

but. As the neutral and independent California Legislative Analyst's Office C1..A9") 

concluded, ~ter an intensive 18 month examination ofProposition 209 and similar proposals:' i. 

''The programs tbat would or could be affected by, the proposition were commonly referred 


to as 'affirmative action' programs -- despite the fact that the measure itself does not contain 


the phrase 'affirmative action.'" ,california Legislative Analyst's Office Report (hereinafter 


"lAO Report," Exhibit 2). Though repeatedly, cballenged to come up With a single' example 


of discrimination banned by Proposition 209 not already long ago forbidden by tbe federal 


, and state const,itutions, proponents of. the initiative never Could do so. Inuring solely to the 


detriment of minorities and women, Proposition 209'8 real-life Impact Is to restrain or undo 
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only race and gender-conscious programs that remediate .discrimination and can sumvethe 

highest level of constitutional scrutiny. 

In this action, plaintiffs are the participants and the intended futu~e participants in 

these programs all across California. The following is a sampling ofthe nature and scope of .. " 

constitutionally-permissible programs threatened by Proposition 209: 

The MESA program, which provides math and science assistance to minority students • in communities throu~out the State, and has inereased their eligibility for admission 
to the University of C8lifornia.~~ decls. of Michael Aldaco, Dr. Glenn Seaborg,
and Salvador Ochoa. '. " 

• 	 State and municipal contracting programs designed·.to stamp out discrimination .and 
. its vestiges, by re9.uiring good-faith efforts by private companies to meet goals for 
increasing women s. and minorities' participation. ~~ decls. of Nancy BurDs, . 
Frank Fung, and Aileen C. Hernandez. . . .' . 

• 	 Financial aid, tutoring, and outreach programs' at· public colleges, universities, and 
graduate schools targeted toward minority or women students. Decls.. of Professor Usa 
Alvarez, Iran Celeste Davila, Virginia Mosqueda, and Dr. Jean Peacock. . ~ 

The Ten Schools Program, which. 'provides special assistance to low-,Performing,• 
primJirily African-American Schools lD Los Angeles, t,o promote pa:e:ntal mvolvement 
and unprove the schools' resources. Decl. of Melodlepove; Exhibit 7. . 

". 'peLA's mode~t affirmatiye action,prograt? for. admissio~ which, even now, results 
m only 250 African Am<mcans and 761 Latmos m an entenng class of 3,974 students, . 

.. dec!. of Dr.' C: Adolfo Bermeo, ,3; if Proposition 209 is implemented, Latino and ' 
Afncan Amencan enrollment will be cut by mOre than 50%. 'Id,,1I5; decls. of 

. Chancellor Charles Young' and Cecelia Conrad; EXhibit 6. 

. Voluntary efforts by police and fire departments to remedy their own past'• 
discrimination by hiring more women and mmorities, and thereby:ensuring that these' 
agencies better reflect the communities that they serve. Decl. of Joanne Belknap, . 
Ph.D.; declo of Samuel Walker; decl: of Allan Parachini. ... . " ' 

• 	 Voluntary efforts by'school districts to desegre~atetheir schools, by considering race, 
ethnicity, or gender as a factor for admisSIOns in "magnet .schools". or College-. 
prePfatory programs. See. U;' decl. of Dana Cunningham; declo of Paul Cheng~ 

• 	 Goals and timetables aimed atencouragin~ the hiring and promotion of women and 
minorities for state and local government Jobs. See, ~ decl. of Michelle Bennett; 
dec!. of Jacquelyn E. Giles. . 

• 	 . The ~ly Acade:mic Ou~each (?AOP)pr?gram, pr!lviding supplc:mental instruction 
to African Amencan, Latino/Chicano, Native Amencan, and low-mcome students to 
help prepare them for the SATs and for college. Decl. of Jessica I...opez. 

Both as a consequence of. the unconstitutional 'disenfranchisement worked by 

Proposition 209 and the deep pers~na1 harm resulting from closure of the programs 

catalogued, the injury here is irreparable. Proposition209's sweeping ban on racean~ 
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gender-conscious affirmative action programs would, moreover, impede the congressional 

policy of encouraging voluntary efforts to comply with civil rights law. In banning programs 

designed to ensure compliance with federal civil rights laws, Proposition 209 standS as a direct 

obstacle to the accomplishment and objectives of federBl law, and is therefore preempted. 
, .. 

As demonstrated by the numerous declarations submitted with plaintiffs' motion, from 

. experts throughout the Nation and from affirmative action beneficiaries throughout the State, 

implementation of Proposition 209 will have an extraordinary destructive·impact·on women, 

minorities, and children.· Worse still. its implementation will distort the democratic processes 

on' which they· rely for their protection. The . State carl demonstrate no ·legitimate 

countervailing interest -- indeed, its only conceivable interest is to end programs that are 

themselves tailored to serve compelling interests. A Temporary Restraining Order should. 

therefore issue against the'Governor and Attorney General, inuilediately restraining th~m 

from any implementation' or enforceme~t of Proposition 209. 

U. 	 SUMMARY OF ARGUMENT 

Proposition 209 violates both the Equal Protection Clause of the Fourteenth 

. Amendment and the Supremacy Clause of the United StatesConstitution~- provisions that 

limit state action in order to protect fundamental national policies. First, by restructuring the 

state's political processin a nonm~~utral manner -- one that creates unique pro~edural hurdles 

to the enactment oflaws or policies that inure primarily to the benefit of racial minorities and 

women -- Proposition 209 violates the Equal Protection Clause. Second, byinterferingwith 

clearly established and well~defined congressional policy encouraging voluntary compliance 
i 	 . 

by local governments with federal civil rights laws, Proposition 209 violates the Supremacy 

Oause. Either ground alone is sufficient for this Court to declare Proposition 209 

. unconstitutional and to enjoin defendants from attempting to enforce its provisions. 

A. 	 The Fourteenth Amendment's guarantee of equal protection safeguards the 

.participation of citizen groups in the democratic process at every level. It prohibits states 

from singling out issues of special concern to racial minorities or women, removing those 

matters from the ordinary political process and placing them at a more remote and therefore 

less accessible level of government declsionmaking. Washington v. Seattle. Sch; Dist. No. I. 
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458 U.S. 457 (1982) (invalidating state constitutio~ amendment,' adopted by initiative, 

removing· from local school boards· authority to 'use racial bussing to facilitate school 

desegregation); Hunter y. ErickSoIb 393 U.S. 385, 89 S.Ct. 557, 21 LEd. 2d 616 (1969) 

(invalidating city charter amendment requiring voter approval offair housing ordinances);'~ 

Romer v. Evans, - U.S. -, 116 S.a. 1620, 134 LEd. 2d 855 (1996) (invalidating state 
! 

constitutional amendment withdrawing authority from local governments and state legislature 

to enact antidiscrimination laws for gays and lesbians). ' 

B. Proposition' 209's use of facially neutral language does not insulate' it from 

constitutional scrutiny. 'The decisive·factor in determining the "racial nature" of a law that 

restructures the political process is a real-world assessment of its impact: The critical question 

is whether the programs affected by the r~allocation 'of governmental power "at bottom 
,. 

inure[] primarily to the benefit of the minority, and [are] designed for that purpose." Seattle, 

458 U.S. at 472. Here, there can be no doubt that Proposition 209 prohibits' affirmative 

action programs benefitting minorities and women and uniquely disadvarttages those who 

benefit from such programs. PolitiCally dominant groups lose nothing by.procedural hurdles 

that mak~' the adoption of race- and gender- conscious remedial progranis 'more 4ifficult. '. 

Hunter, 393 U.S. at 391. 

c. While Proposition209 categorically prohibits state and local governments from 

enacting programs narrowly tailored to remedy race or gender-based discrimination, even 

where, as here,necessary to eradicate past or ongoing discrimination,. it does not limit other 

types of "preferential treatment." In public education, for example,preferences can still 

constitutionky be granted· to alumni children or on the basis of geography; in public 

employment, preferences may constitutionally be given to veterans and persons over 40; in 

public contracting, favored industries or those with regional political clout may continue to 

benefit from preferences. Advocates of all types of special interests may still seek benefits 

from governme~t at all levels, from local water districts ,to the State: Legislature. Only 

minority groups and women are relegated to the Herculean task of further amending the 

State Constitution to advance their interests. Proposition 209 thus impermissibly uses the . 

racial nature ora decision to determine the decisionmaking process. Seattle,458 U.S. at 470. 
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State action of this kind, making it more difficult for racial minorities to achieve legislative 

goals in'their interest, is "no more permissible than [is] denying [members ofa racial minority] , 

,the vote, on an equal basis with others." ld. at 471. 

D. ' . Proposition 209 serves no compelling government interest and is not narrowly 
.... 

• tailored to accomplish its purported goal of limiting, "reverse discrimination. ", Restricting 

normal legislative avenues for advocates of affirmative action is entirely unnecessary to 

protect white males'from ,discrimination. Race-based affirmative action programs are now 

rigorously limited by the FoUrteenth Amendment to those that themselvesseIVe compelling 

interests and can survive strict scrutiny. It is manifestly unnecessary to restructure normal 

democratic processes to impede the ability of minorities and women to protect themselves ­

- doubly so, where many of the program eliminated are necessary to fulfill governments' 

constitutional duty to remedy past discrimination against them. 

Local governmental entities throughout California have voluntarily implemented 

race and gender-conscious desegregation and affirmative action programs to meet their 
, " 

obligations under Titles VI and VII of the Civil Rights Act of 1964, Title, IX of the 

Educational Amendments of 1972 and the Fourteenth Amendment' By prohibiting the 

creation and implementation of such programs at all levels of government within the state, 

Proposition 209 stands as an insurmountable obstacle to the accomplishment ofCongress's 

~bjectiveof encouraging voluntary compliance with federal civil rights laws. Gade v. Nat'l 
, ' 

Solid Wastes Mgmt. Ass'n, 505 U.S. 88, li2 S.Ct. 2374, 120 L.Ed. 2d 73 (1992). In addition, 

Proposition 209 upsets the balance struck by Congress in this, area by' eliminating the 

discretioncbnferred by federal law upon local public ag~ncies to make their own 

determination (subject to constitutional and statutory requirements) whether to adopt race 

or gender-conscious remedial programs. Proposition 209's ban on programs that remedy or 

' prevent violations of federal civil rights laws thus violates the Supremacy Oause. 

F. The immediate constitutional injury, resulting from Proposition 209 requires 

immediate equitable relief. By its own terms, and under Article XVIII of the California 

Constitution, the measure is "self-executing" and takes effect the day after the election. 

Subsection (h); Cal. Const art XVIII §6. The unconstitutional disenfranchisement of 

Memo or Polnts & AuthorlUes 6 



5 

10 

15 

20 

25 

1· 

2 

3 

4 

6 

7 

8 

9 

11 

12 . 

13 

14 

1.6 

17 

18 

19 

21 

22 

23 

24 

26 

27 

28 

. minorities and women, who are locked out of the political. process and preven,ted from 

seeking protective legislation,. is preSumptively an irreparable injury warianting a mo. 
Comp0l,lnding this constitutional injury are f:he manifold harms to thousands ofpeople, arising 

from the abolition of a wide variety of programs throughout .the State, only ~ handful of which 
~ .. 

can be descnoed in the accompanying declarations. 

IlL . STATEMENT OF FACfS 

A. 	 PROPOSITION 209 BROADLY PROHIBITS RACE AND GENDER·CONSCIOUS 
AFFIRMATIVE' ACTION·. PROGRAMS TAILORED TO REDRESS 
DISCRIMINATION . . 

. Proposition 209 is an initiative that amends Article I of the California Constitution to . 

prohibit affirmative action on the basis of race, sex, color, ethnicity, and' national origin in 

public 'employment, education, and contracting~ ~is constitutional 'amendment extends not 

only to state agencies, but also to cities, counties, police departments,' school districts, public 

universities, and all other instrumentalities of state and local government. Proposition 209 

states: 

(a) The state shall not discriminate against, or grant preferential treatment to 
any individual or group on the basis of tace,sex, color, ethnicity, or national 
ongin in the operation of public. employment, public education, or public 
contracting. . 	 ' ' , 

(b) This section· shall apply only to action taken after the section's effective 
date. 	 . , 

(c) Nothing in this section shall be interpreted as prohibiting ,bona fide 
qualifications based on sex which are reasonably necessary to the normal 
operation of public employment, public education, or public' contracting. 

.. 	 . . 

(d) Nothing in this section shall be interpreted as invalidating any court order 
or corent·decree which is in force as of the effective date of this: section. 

(e) Nothing in this section shall be inteIP.retedas prohibiting actionwhich.must 
be taken to establish or maintain eligtbility for any federal program, where 

, ineligibility would result ina loss of federal funds to the state.: . 

(f) for purposes of this section, "state" shall include, but not necessarily be 
limited to, the state itself, any city, coun1¥,city and county, public university 
system, including the University of Califorma, communi!}, conege district, school 
district, special district, or any other political subdlvision, or government
instrumentality'of or within the state. . , . 

(g) the remedies. ~vailable for violations of this s~C!ion shall. be the. s.ame, 
regardless Of the IDJured party's race, sex, color, ethniclty, or national ongm, as 
are otherwise availaole for violations of then-existing. California 
antidiscrimination law. . " . 
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(h) This section shall be self-executing. If any part ,or parts of this section are 
found to be in conflict with federal law or the United States Constitution, the 
section shall be implemented to the maximum extent that federal law and the 
United States Constitution permit. Any ,provision held invalid shall be 
severable from the remaining portions of thiS section. ' 

Whil~ Proposition 209 purports to ban "discriminat[ion]" and "preferential treatment," 
.' ,­

discrimination against women and minorities is already illegal under existing federal and state 

laws. Accordingly, the only real impact of Proposition 209 is to eliminate affirmative action 

programs designed to enhance gender, racial, and ethnic integration: ""The measure would 

., eliminate amnnativeaction programs in the areas of public employment, public education, 

and public contracting to the extent these programs involve 'preferential treatment' based on 

race, sex, color, ethnicity, or Ilational origin" LAO Report, Exh. 2, at 1 (emphasis added). 

As the neutral and independent California < Legislative Analyst's Office .concluded: ""The 

extensive evidence reviewed ,including documents from proponents and opponents, jou.rual 

'articles, media coverage, legislative hearings, numerous conversations with proponents, 

,opponents, government officials, and other experts all pointed to one· conclusion. The 

programs that would or could be affected by the proposition were commonly referred to as 

'affirmative action' programs -despite the fact that the measure itself dO'es not contain the 

phrase "affrrmative action." Exh. 2, Decl. of Mac Taylor, Deputy Legislative Analyst, '2.1 

1 Accordingly, the YesfNo Statement prepared by the Legislative Analyst's Office, 
and published in the official pamphlet sent to, all voters, states: 

r
• • A YES vote on thiS measlire means: The elimination of those 

affirmative action programs for women and minorities run by 
the state or local governmentS in the areas of public 
employment,'contracting, and education that give "preferential 
treatment" on the basis of sex, race, color,ethnicity, national 
origin. 

• A NO vote on this measure means: State and local 
government affirmative action programs would remain in 
effect to the extent they are permitted under the United States· 
Constitution. 

Em. 2, Legislative Analyst Office's "Yes/No" Statement. 
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Proposition 209's supporters have repeatedly characterized the initiative as a ban on 

affirmative action programs for women and minorities. 1beyhave failed to identify anythiDg . 

that the initiative would ban- other than race, gender, and ethnicity cons~ous affirmative 

action programs - that is not already prohibited by existing law. Ward Connerly, Chairman 

of the California Civil Rights Initiative and one of the authors of the Argument in Favor 

appearing in· the official ballot materials, asserted. that by approving Proposition 209: "The 

public's going to end affirmative action in November." Bxh. 4. Defendant Governor Pete 
. . ' . 

Wilson, another author of the Argument in Favor, stated: "[Some legislators were] unwilling 

to confront the issue of reverse discrimination arising from affirmative action programs. 

'Fortunately the people of California will get that opportunity at the ballotboi." .ML :The 

Argument in Favor of Proposition 209, authored by Mi. Connerlyand Governor Wilson and 

sent to all voters, was limited to a criticism ofvarious affirmative action programs that ben~fit 

"minorities and women." Exh. 3. Their arguiDents did not so much as intimate that the 

Proposition was interided to forbid any discrimination against women or minorities ­

presumably because tbey recognize that the measure would confer no additional protections 

for minorities and·women, but would .only eliminate. affIrmative action benefitting them. 

Proposition 209 does not, of course, eliminate all"preferential treatment" in education, 

contracting, or employment, but only tbat which takes into account race, ethDicity, and gender. 

Other forms of preferences, especially those which work to the disadvantage of minorities and 

women, would remain untouched. For example, public universities could still grant 
preferential treat~ent to some applicants over others based on whether their pare~ts are 

alumni orhhve "connections" to high level university officials. Applicants for government 

contracts, public jobs, or admission at state universities could still be favored on the basis of 

veteran's status, ~ Cal. Education Code § 66202(b)(1); Cal. Govt. Code § 18973, even 

though women are obviously much less likely to benefit from this preference than men. 

Informal preferences that favor applicants based an factors other than "merit," 

including both ·informal social networks .and other mechanisms allowing the "bywpass" of 

formal selection processes ,would also remain intact. Decl. of Aileen Hernandez 1110. 

Minorities and women are often excluded from such networks, particularly in . the area of 
. t .... 
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Proposition 209 have any effect on state preferences for contractors based on the size of their 

workforce Cal. Govt. Code § 4535.2(a), or the length of time that they have owned their 
,,~ 	 . . 

.businesses~ Hernandez decl, 116. These preferences also disadvantage minority and women . 	 . 

.owned enterprises which, because of historic discrimination, are less likely to survive such 

. exclusionary tests. Hernandez declo 116; Ramsey dec!., 1114. 

In short, non-m~rit based preferences in a variety of circumstances would stay legal. 

By comparison, constitutionally permissible distinctions based on race and gender are 

outlawed, even though necessary to remedy past and present discrimination against women 

and minorities. 

B. 	 MINORITIES AND WOMEN POSSESS A VITAL INTEREST IN SEEKING 
AFFIRMATIVE ACTION TO REMEDY THE "PERSISTENCE OF BOTH THE 
PRACTICE AND LINGERING EFFECTS" OF RACE· 'AND . GENDER 
DISCRIMINATION· .. 

\1. Historical Background 

Though our nation~s "long and unfortunate history" of discrimination against' racial 

minorities and women is well known, understanding the persistent discrimination that makes. 

. California'S· affinnative action vital requires a careful examination of the development of 

present-day discriminatory·attitudes -~ attitudes that continue to limit women and ririnorities 

in every sphere of activity. 

California and America before affinnative action each lacked even the semblance of 

equal oppoitpnity for racial and ethnic rriinorities, much less for women. As summarized by . , 
Dr. Mary Frances Berry~ currently chair of the United States CoJlllilission on Civil Rights, 

"[t]here were no merit staridards for employing the white men who occupied the best jobs, 

because merit would have required accepting 'applications from all comers and picking the 

best people." Berry decl. 113. Discrimination was severe and pervasive, and government was . 
\ 	 . ,'. . 

an active player in perpetuating favorable treatment for Americans. Dec~. of Martha S. West, 

119. And "though the Supreme Court overturned the legaljustificationf6rsegregation in 1954, 
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segregation did not end overnight" .Itt} Governmental contracting and employment 

programs continued to' overwhelmingly, favor whites.' Similarly, other federal programs, , 

iilcludingseveral enacted during the Great Depression, reinforced, racial segregation through, 

social welfare, labor and housing policies, "systematically advantag[iilg] whites" for generations 
.. .. 

through the present Decl. of Troy Duster" "3-9. 

Discriminatory laws and practices in California were frequently specifically aimed at 

Latinos and Asian-Americans as well. Asian-Americans were long cast as second-class 

citizens, and "associated with blacks mthe racial imagination of white society." Decl. of 

Ronald 'Takaki, ''',27-29. Asian':Americans, along with Native-Americans and African-

Americans, were excluded from California's public schools. hL, '32. In similar manner, as 

studied by Albert' Camarillo, Associate Professor '~fHistory at Stanford, "[m] any ' of the forms 

of discrimination which prevented Mexican Americans from full' participation as citizens in 

the political and socioeconomic tire of California ••. in thenineteenthcentu,ry continued into 
I 

the twentieth century: political disenfranchisement and non-representation; social and cultural " 

2 Prior to the mid-1960sthere existed no legal prohibition on the practice even of 
'relegating women and minorities to lower-paying jobs or refusing to hire. them at all. 
California Senate Office . of Research, Status of Affirmative Action in California 1 (March 
1995). "In fR;ct, a ban on job discrimination against women seemed so far:-fetched it was 
added to the [Civil Rights Act of 1964] by a Southern congressman who thought it could 

'defeat the measure." Id. " 

,3 For example, the ten million workers on the payrolls of the one hundred largest 
,defense contractors included few blacks in 1960. The $7.5 billion in federal, grants-in-aid 
to the sta~es rnd cities for highway, airport, and school construction went almost ' 
eXclusively to white businesses. 'Berry decl, 116. Dr. Berry states: "Essentially, using taxes 
paid in part by African-Americans, the government was directly subsidizing 
discrimination.tI M. 

The number of skilled black workers on public hou.~ing and slum clearance 
projects was minuscule. The U.S. Employment Service, which provided 
funds for state-operated employment bureaus, encouraged skilled blacks to 
register for unskilled jobs, accepted requests from'liIy-white employers, and 
made no effort to get employers to hire African-American workers. Black 
businesses had expanded and diversified since the days of slavery, but they 
were still' excluded from competing on contracts offered by state and local 
governments. ' 
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ostracism; de jure and de facto residential and school segregation; discriminatory labor 

. practices; and discrimination practices; and discrimination practiced against Mexican· 

Americans in public places." Camarillo decl., ~5-12; decl. of Ricardo Romo, 113; decl. of 

Rodolfo Acuna, '11114-29.4 

2. Persistence of Discrimination Today 

The discriminatory attitudes that were both cause and effect of past legalized 

discrimination persist, albeit in altered form. It is the persistence of this bias that makes it 

. 	 necessary for women and minorities to seek remediation through democratic processes. 

"Although there has unquestionably been significant progress on matters of race, the color 

line between White Americans and African Americans persists." DecL of .John Hope 

Franklin, ~2. As described, for example, by Donald Kinder of the Institute of Social Research 

at the University of Michigan, "[mlost white Americans in fact subscribe to racial stereotypes," 

. 	 believing blacks to be "less intelligent. .., less hardworking ... and more violent than whites." 

Kinder decl., ~13. "Some whites see no difference between the races, but most of the 

variation among white Americans is in how inferior black Americans are, whether the racial 
-

superiority that whites enjoy in essential capacities and fundamental qualities is overwhelming 

or slight.". Id. Such stereotyping, though sometimes manifest in different forms, extends to 

Latinos and Asian-Americans as well. Takaki decl.,~70; Kang dec!., exh. 2; Romo decl., exh. 

B. 

These conclusions have been confirmed by the research within California and across 

the country by Lawrence Bobo, professor of sociology and director of the Survey Research 

Center at t~eUniversity of California, LOs Angeles. Professor Bobo found that "while overt 

4 Several declarations submitted in support of plaintiffs: application detail the history 
of discrimination against African-Americans (decls. of John Hope Franklin, Martha S. 
West, Troy Duster, Manning Marable), Asian-Americans (dec1s.of Ronald Takaki and 
Don Nakaniski) and Mexican-Americans. (Decls. of Albert Camarillo, Ricardo Romo, 
Rodolfo Acuna). The ''long and unfortunate history of discrim.i.Dation" against American 
women of all racial and ethnic backgrounds was recently traced by the Supreme Court in 
United States v. Virginia, 116 S.Ct. 2264, 135L.Ed. 2d 735 (1996) and J.E.B. v. Alabama 
ex. reI. T.b.. 511 U.S. 127, 114 S.Ct. 1419, 128 LEd. 2d 89 (1994); see.IDs.2 decls. of 
Deborah S. Rhode and Ruth M. Milkman. 
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bigotry has declined over time, negative s~ereotyping of African Americans and other 

racial/ethnic minorities remains prevalent throughout the United' States." Bobo.decl., 113. 
. , .\ 

This persistent negative stereotyping is associated with.·a tendency ,to blame 
minorities themselves for the'gaps in socioeconomic standin~ and a resistance 
to policy efforts to ameliorate racial bias in AmeriCa's soaal conditions and 
institutions. . Th~re existS an abundance of evidence demonstratin$ the 
per~istence of a ~elativ~lyclear.c;ut r~cial/ethnic hierarchy,or racia! order m the 
Umted States, WIth Whites the histoncaland ,pres.ent donunant SOCIal gr()up and 
African Americans the historical and present bottom group••.• [F]or Whites, 
integration with other minority groups - and especially with Blacks,-~ brings the 
threat of a loss' of relative social advantages. . These attitudes resUlt in 
discrimination against minorities in many domains, including employment, 
education, and housing. ' . 

91Q., '3; see 1!lm Kinder decL, tU4 ("Resultsobtained imply that white Americans' objections ': 
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. . . . 

to policies intended to diminish racial inequalities, including, especially, affirmative action, 

are expression, in large part, of racial resentment. ").5 

H anything, the powerful effects of racial resentment· detected, including "wmte 

opposition to policies' •.. provid[ing] opportunity and assistance to blacks," have enlarged' 

.since 1988. Kinder decI., 1114. 

, Racial resentment remains a powerful force in white opinion. These results 

. reflect the substantial political force of racial resentment: racial resentment is 


: not the only thing that matters for race policy, but bya fair margin racial 

resentment is, the most important. . 

Id. Still, today, I'racial resentment is a coherent and stable system of beliefs and feelings," 

extending to "subscri[ption] to derogatory racial stereotypestl and resistance to expressing it 

overtly in the presence of blacks; M., '20. 

Certainly there have been .revolutionary changes in white Americans' racial 
attitudes, as,fol example, the lessening of tbeidea of permanent, biological 
inferifi>rity. R.e~entments rooted in racial difference however, continue to snape 
Amenc~ op11U9npowerlull~. It cannot be reasonably' concluded, for example, 
that prejudice IS no longer tmportantor that race Itself.has somehow been 
removed from the politics ofequal opportunity and affirmative action. ' 

, 5 Professor Kinder specifically tested" and ruled out the possibility that com.rD.ibnent to 
principles such as "individualism" or "egalitarianiSm" might explain whites' views on race- . 
related policies: "White OPposition to racial change appears to be motivated not by 
commitment to individualism in general, but by resentment directed' against blacks in 
particular." J.d.; see.rum id., 1116 ("Specifically as. to affirmative action, racial resentment is 
nearly the whole story for white opinion. The imprint of commitment to egalitarian ideals 
disappears entirely on the matter of affirmative action, as it does as to economic 
individualism and limited government"). 
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As a .consequence, racial attitudes shape not just beliefs by white Americans on issues 

'. such as desegregation and affirmative action: fI[d]iscrimination also occurs in many other 

spheres of life ranging from interpersonal conduct in everyday settings ..•." Bobo decl., '11. 

"" 	 'As Professor Franklin has discussed, "[tlhe specter of race and racism ~ apparent even when 

it goes unmentioned, and it is all too often this force that influences both public policy ,and 

private relationships." Decl. of John Hope Franklin, '2. 
Disparities between white AmericaIis and African Americans exist in poverty 
rates, employment opportunities, education, life expectancy, and virtually every 
area of American life. These inequalities reflect both the long' history of 
discrimination a$ainst African Americans, including segregation and other 
forms of ' dis crimm at ion by the goverriment, and of present-day racial bias that 
persists throughout the United States. ' , 

19.. As Professor Franklin concludes: "A color-blind society does not exist in the Un!ted 

States and has never existed." Id., '6. 

3. 	 Discrimination Directly Limits Opportunities of Women and Minorities in 
, Social and Economic Life 

The real;.world consequences oftbese discriminatory attitudes are powerfully illustrated 

,in the growing body of research, focusing directly on the persistence of racial discrimination 

andantiminority stereotyping in employer hiring practices. Bobo decl., '12; ~ also decl. of 
, 	 ' 

Marc Bendick, Jr., Ph.D, '11 g-14; Franklin decl., '119-10 (discrimination in 'employment 

estimated to be approximately 3% of the gross national product). This "data calls into 

question the popular assumption that racial discrimination against minorities is now a 

relatively infrequent problem in the workplace." Bobo' dec!., 1I35~' Numerous studies 

22 '"continue tJ document direct labor market discrimination at both low-level entry level 

23 

24 

26 

27 

28 

positions and more highly skilled positions." 19.., '8 (citing studies). Thus, for example, a 

national study of employers found that "[s]tatistical discrimination and use of information 

based on negative group stereotypes ••• appeared to significantly hinder minority access to 

employment and subsequent chances for promotion. ••. Minority applicants are more likely 

to be hired for 'dead end' positions, which constrain or deny access to important on-the..;job 

training and promotional opportunities." N.,1I13. Recent auditing studies conducted by the 

'Urban Institute involving matched pairs of minority and white job applicants, or "testers," 
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1 likewise tlshowed widely disparate treatment and differential treatment, of' Blacks and 

2 Hispanics in several urban labor markets." M., '114; Bendick decl.,' 11'1 13-14; ~m decL 

3 of Alfred Blumrosen fitO Another study.found that employers "categorize inner~ty blacks 

4 overall as having inadequate skills, negative work attitudes and a poor work ethic." , Bobo 
, ~ " 

5 ' decl., 1113. 

6 Research specifically directed at the California labor market discloses the same 

7 patterns of employment discrimination and occupational segregation as the studies just cited. 

8 Bobo decl.,111121-35. tlDespite substantial progress in recent decades against racial/ethnic and , 

9 . gender discrimination, such discrimination continues importantly to affect employment 

10 outcomes for minorities and women in virtually every segment of the American labor market, 

11 including public secto~ employment in California." Bendick decl., 1122; Milkman dec1.,115.6 

12 Employment segregation in California is "at least as great as in the nation as a whole." .tL, 

13 117. 
, ' 

14 A recent study specifically examined for California the relationship between wages 

'15 paid to minority workers compared to minorities' educational· gains, testing the validity of the 

16 argument that race-conscious programs are unnecessary because .the labor market, if left to 

17 its own devices, rewards merit and does not discriminate on the basis of race. Martin Carnoy, 

18 professor of education and, economics .at Stanford University and eo-author of the study, 

19 found "dra~atic narrowing of education gaps" by California'syoung minoritY workers tldidnot 

20 'produce a narrowing of wage gaps when these youths became employed." .Carnoy qed., '8. ' 
21 Despite increases in the proportion of these workers . graduating from collegeor,obtaining~ 

22 

23 

24 

25 

26 6 Discrimination in the workplace is also reflected in the substantial disparities 
existing between whites ~d minorities, particularly as to men. Conservative estimates 


27 indicate that young, well educated blacks earn 11% less annually than similarly-situated 

28 whites. Bobo dec!., ,.8. For instance, among men with bachelor's degrees, blacks earn 


only $764 for each $1000 going to whites at the same level. Decl. of Andrew Hacker, 114. 
Blacks who finish college show a jobless rate twice that of whites with diplomas. ..M.,'S. ­
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. some college experience, and greater academic achievement, relative wages for minorities fell 

Compared With whites with comparable education. 1.Q.., "8-9.' 

Discrimination against women in the workplaCe also remains.prevalent. Women are 

promoted at a lower rate, and clustered in low-status and lower paying jobs. Decl. of Judy '-, .' 

E. Rosener, Ph.D., "4-5; decl. of James Diego Vigil & Abel Valenzuela, Jr., '6; Milkman 

declo '6. As Myra Strober, former Associate Dean and now Professor at the Stanford School 

of Education, has pointed out: "Men and women with equal educational attainments do not 

experience equal returns on their credentials." . Strober decl., n 1. Black women and Latinas 

are especially hard· hit, facing the "double burdens" of race and gender discrimination. Virgil 

& Valenzuela decl., '119-10. Even within professions, women and men do not receive equal 

pay, with women on average earning 25% less than men.' Dec!. of Judith Rosener, '6; 

.Milkman decl. ~8. Further, U(w]omen are promoted at a lower rate than men in grade levels 

and occupations that are- important gateways to advancement." Rosener decl., '4. 
Differences in the poolo! eligible candidates, such as' education and Skill,' cannot begin to 

account for such disparities. Strober decl. ~11; decl. of Deborah Rhode, ~4~ Discriminatory 
. ., 

attitudes of men, who often feel uncomfortable with women as their supervisors or peers, 

contribute to this result. Rosener dec!., 117.8 

The Federal Glass Ceiling Commission detennined that employers commonly resorted 

to gender stereotypes: for example, "women are too emotional, indecisive, deficient in 

quantitative skills, and lacking in career commitment; African American women are 

. 1 

7 For eiample, wages of young (25 to 34 years old) black male workers were, on 
average, 84% of white wages in 1980; 15 years later, blacks earned only 77% of white 
wages. For Latinas, average wages fell' from 83% of white female wages in 1980, to 71% 
in 1995. Similar trends characterize the relative wages of black females and Latino males. 
Young black male. workers with college degrees earned 94% of their white counterparts' 
earnings in 1980; by 1990, it had fallen to 86%. For Latina workers with college degrees 
earnings were 95% of comparable white females'; in 1980, but only 90% in 1990. Decl. of 
Martin Carnoy, "8-9. . , 

8 Only one woman is·a.CEO of a Fortune 500 company, and' in Fortune 1000 
companies, women account for but 5% of senior. management. . Dec. of Deborah Rhode, 
'5; decl. of Judith Rosener, '3. Only 9% ofexecutive vice presidents in businesses overall 
are women. Decl. of Heidi Hartman, '7. 
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incompetent, lazy· and hostile; Hispanic women are overly passive and undereducated; and 

Asian women are inflexible, unassertive and· ineffective in interpersonal communications." 

Rhode decl.,'12. Studies have demonstrated that stereotypical thinking leads employers to . 

.emphasize information that fits the stereotype. while discounting or reinterpreting information .... 
that does not. Rhode decl., 1135. "Female achievements are also more likely than males' to 

be explained by luck rather than ability, to be overlooked, undervalued, ormisattributed in 

the evaluation process." Rhode decl., '1113. Social scientists have found time and again that 

unconscious .biases infect even seemingly objective evaluation process, leading to systematic 

. underrepresentation or exclusion of qualified minorities and women from employment and 
. 	 . 

. other opportunities. Bergman decl., 11'117-11; Vigil & Valenzuela decl., '1110•. "For example. 
.'. 	 . . 

many studies find that .people rate the same work or resume lower ·if they think it belongs to 

12a woman rather than a man." Rhode decl., , 13. 

13 

14 

16 

17 

18 

19 

. 

.21 

22 

23 

24 

26 

27 

28 

C. 	 REVERSING GAINS AGAINST DISCRIMINATION: 
PROPOSITION 209'S DIRECf CONSEQUENCES 

1. Employment' 

The State Senate Office ofResearch study; Status of Affirmative Action in California:, 

concluded' that "affirmative action has paved the way for the arrival and advancement of 

record number,S' of women and minorities in a. plethora of careers and higher-paying 

positions." Id. at 2; see ..rum declo of William Bielby, '5 (California affirmative action 

programs "opened new opportunities for women and minorities, who moved into positions 

where they had been signifi~tly underrepresented") .. As the study emphasized, "affirmative 

action in stp-te civil service, the largest employer in California other than the federal 

government, does not permit the hiring of unqualified candidates. If race and gender become 

factors in managerial decisions to hire or promote individuals, they come after candidates 

have met eligibility standards by performing satisfactorily on civil service exams." lQ. at 8. 

Affirmative action has belped women and minorities "by creating career ladders, promotion 

opportunities, and educational opportunities." .hi 

Data from the U.S. Equal Employment Opportunity Commission (EEOC) and the 

State Personnel Board support the study's 'findings that while "gains by minorities and women 
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have been steady and striking over the past 18 years: still "general labor force parity has not 
. . 

been wholly achieved in either the public orprlvate sectors of California's workplaces ••••" 

hi. at 5,16. Thus, though "California's workplaces are far more integrated than in 1975, when 

black, Hispanic and Asian women accounted for only .8%, .9% and .6% 9f the management. . ' 

jobs in major California finns," whites held 79% of these positions in 1993,but represent only 

60.4% of the state's workforce.ld. White males, representing one-third of the workforce, 

occupied more than half (53.6%) of these managerial positions; by contrast, Hispanics held 

8.3% (against 23.6%). hi. at 6. In California's public jobs, white males Controlled nearly the 

same extent of official and managerial positions as in the private sector, 48.9%: Hispanic 

officials and managers in public jobs constituted only 9.7%; Asian, only 5.5% (againSt 9% of 

the total workforce) . .M.. The study determined that "compared with their representation in 

the general population, whites were' over-represented among new hires at the top of the . 

career ladder in 1993;9 blacks and Hispanics were over-represented at the bottom.ld.. at p. 

30. It also concluded that "[ilt seems likely that curtailing public affirmative action in 

California would discourage private.employers from continuing voluntary effoi1sin the same 

vein." Id. 

Pay differences for minorities and women in California public jobs have diininished 

compared to white and males generally, but remain. wide. The study found that ~the bottom 

line is that public salaries overall still show blacks and Hispa..nics lagging significantly behind 

whites, and women significantly trailing men." 1d. at pp. 7, 31-32. For example, the median 

. overall income for blacks in California's public sector was only$33,774? compared with 

$40,313 for J.,hites. Id. at pp. 7, 30-32. In 1975, the median salary for blacks in these jobs Was 
80.5% of the median for whites; by 1993, it had risen to 83.8%, though still more than $4,000 

. 
below the median for all public employees. N.at pp. 7, 31. In 1993, the median salary for 

Hispanics in public services was 81.8% of the white median salary, nearly $5,000 below the 

9 U.S. EEOC data for 1993 new hires by California State and local governments in 

official, as compared to administrative categories, show the same relative disparities: e.g. 

76% white ,as compared to 8.4% Hispanic; 62.7%'male as'compared to 37.3% women. 

Status of Affinnative Action, p. 30. 
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median for all public employees. The median p~blicsalary for women in 1993 waS $31,897, 


just 75% of the male median of $42,556. though an increase from 67% in 1975. jg. at pp. 7-8. 


. As of June 30, 1992, women had achieved labor force parity in state civil service in 80f 19 


job"categories; Hispanics, in 7 ofl9; 8lld Asians in 11 of 19. ld. at p. 26. At the higher salary 

, .. 

levels ,of public employment, the percentage of Asians, blacks .and Hispanics went from.3% 

or less per group in 1975 - the year Governor Reagan made California's affirmative action 

program official- to 9.9%, 9.3% and 11.7%, respectively, in 1993. jg. at p. 35. As the study 

concluded, deliberate affirmative action efforts "have had an impact on bringing more 

minorities into better-payingjobs - the ultimate goal- during the,past decades. At the same 

time, however, significant disparities among median annual salaries for blacks, Hispanics and 

whites continue to persist." ld. at p. 35.10 

,. 
Ending race and gender-conscious affirmative action will make it even more difficult 

for public entities to root out persistent race and gender discrimination. A recent study 

specifically examined the impact that the elimination of affirmative action would have on 

public sector . employment opportunities,for women and niinorities. As the report's author, 

Professor M.Y:. Lee Badgett, states: "I concluded that the eradication ofaffirmative action 

.policies from Pllblic employment Will result in fewer public-sector employinent opportunities 

for women and people of color." Badgett decl., 112. Professor Badgett notes that "~[olver the 

past thirty years, research on gender and race discrimination on public-sector employment has 

consistently shown that women and people of color are at a disadvantage relative to white 

men," earning less and occupyinglower level jobs. hL., '113. Though affirmative action policies 
i 

. have helped narrow the gap (id.. 114), the work of "redressing and eliminating discrimination" 

10 Employment discrimination litigation haS not made an appreciable dent in 
discriminatory practices in hiring and promotion practices nor can it somehow be expected 
to do so if race and gentler-conscious programs are eliminated. Resources· aside, relatively 
few complaints of discrimination are filed at the time of the initial hiring decision, since 
most persons who are not hired lack adequate information about the reasons .for the 
decision even to formulate a complaint. Decl. of Alfred Blumrosen, 1113. When 
antidiscrimination resources of government agencies have been exerted at· all, they have 
focused primarily o~ larger employers and contractors, leaving smaller employers to 
continue discriminatory practices with impunity. lQ., '14; Rhode decl., 11121-30. 
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advancement" for women arid minorities.jg.., '7a~.alm decl. of Andrew Newmann"g ("the 

abolishment of affirmative action programs in the Califomiacivil service would result in the 
, ' 

cessation of a process, the absence of which is,highly unlikely to be filled by other means"). 
4 .. 

' Declaration from plaintiffs confirm that ending affirmative action will have a dramatic 

negative impact on their prospects for advancement, particularly to the management level. 

As Raymond Quan, First Vice-President of Asian Pacific American Labor Alliance East Bay 

Chapter, states: "Management seeks to replicate itself, in terms of racial and gender 

,characteristics, while overseeing an increasingly diverse and well-qualified labor pool." Quan 

decl., '6. Mary Grillo, Executive Director of Service Employees Industrial Union Local 2028, 

confirms that: 'To the extent that racial' and' gender discrimination still exists,' many 

employers simply will not promote women and minorities unless they are obligated to do so." 

Decl. of Mary Grillo '3. Eliminatingrace- and gender-conscioUs affirmative action programs 

will not only diminish chances ofpromotionid., '3, but "couldlead to increased privatization' 

and thus the lay-offs (jimany public-sector employees." Id., '4.' Jacquelyn Giles, a San Diego 

County appraiser who has worked her way through the ranks,states that her chances for 

promotion will be adversely affected by the elimination of affirmative action. Giles deClo "2, 

4. Already passed over for promotions, "women generally have a harder time moving into 

supervisory positions'~ and "the elimination of affirmative action for gender would certainly' 

make this harder." Id., '4. 
2. . l Contracting 

The Census Bureau in 1987 reported more than 884,000 businesses in California as 

owned by minorities and women. Id. at p. 36. According to ihe Office of Research study, 

California minority- and women-owned business enterprise laws were enacted with the 

announced intention of reaching these businesses." M. at p. ·36. State officials did not fully 

implement the ~ornia program as statutorily mandated at the outset. As reviewed in 1991 

by the state auditor general, a majority of state agencies were not consistently complying with 

the requirements of the 1988 legislatio~ .lit. at p. 39. Even after this published review, in 
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,1992, the program was still far short of meeting a 15% goal for minority-owned businesses,' 

. and a 5% goal for women-owned -businesses. jg. at p. 40.. In 1991-92, for example,4.23%· 

of all C()ntractswent to miiloritiesand 2.13% to women. jg. In the same fiscal year, minority , 
. .' 

contractors received, only about 12 cents of every dollar spent by the state on construction .... 
projects; between July, 1991 and December, 1992, only about 4 cents of every dollar went to 

.women-owned businesses for Department of Transportation (Caltrans), by far the state's 

largest builder, African-American male contractors, received about ,a penny on every 

construction dollar spent, Latino males 8 cents,Asian males 4 cents and. women-owned 

businesses 6 cents. !d.ll 

'. With increased efforts, the study found for the 1993-94 fiscal year "a marked increase' 

in [state] contracting with minority- and women-ownedfinns in most areas." .hi. at p. 43. For 
.' , 
instance,the Department of General Service~ the state's main purchasing arm, reported 


14.6% of its contract dollars 'contracted with minority-owned businesses, 8.8% to women-


owned companies. Id~ Still, not all state agencies have demonstrated similar improvement: 


' the California Public Employees Retirement System, for example, awarded'in 1993·94 only 


6.61% of its contracts to minority business enterprises, and 3.77% to women-owned 


businesses. !d. 
. . 

Notwithstandingthe changes reported, still"regional studies in California have turned . . ,. , 

up patterns of public failure to hire firms owned by minorities and women despite the 

presence and availability of those firms~".hi" According toa study conducted by Los Angeles 

County of its own contracting practices, about 95 cents on every dollar of county public works' , 

spent went:tJ white-owned construction firms in 1994. .hi. at p. 45. By comparison, African- , 

American contractors receive less than a penny for each dollar, Latino about 4 cents, Asian, 

Pacific Islander and Native American about half a cent. Women-owned businesses received 

about 6 cents for every county subcontracting dollar spent. ld. The study found that "[a]t the 

1.1 Likewise, of every California State University dollar spent in 1992 on construction, 
about 9 cents went to minority-owned· companies and 4 cents· to women' contractors. For, 
every dollar spent by the University of California system in fiscal years 1990-91 and 1991­
92, minority contractors received about 10 cents and women-oWned companies about 4 
cents. (M. at p. 4.) ,. 
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subcontracting level, where construction companies are smaller and more accessible to the 
, ' 

often smaller companies owned by minorities, white-owned', construction companies still 

, received nearly 89 cents of every public works dollar spent." N.n 
, , 

, . 
Numerous other studies conducted in recent years show that discrimination continues ... 

to limit business opportunities for minorities and women in California. Tom Larson, 

Associate Professor of the Department of Economics and Statistics and Director of the 

Center for Minority Youth Employment Studies at California State University at Los Angeles, 

was recently comtnissioned by the' California Policy Seminar, a state fupded research 

institution, to examine the impact that'affirmative action policies have had on minority and 

women business enterprises (MBE'sand. WBE's) and how such firms would be affected if' 

aff"rrmative action policies were suspended., Decl. of Tom Larson"ip Professor Larson, 
, ' 

'an8Iyzedthe results of studies conducted by over 20 governmental agencies in california, in " 

both northern and southern California. .M., '9. The studies "report[ ed] extensive 

underutilization of MBE's and WBE's by governmental agencies, i.e., the MBE's and WBEs 

were awarded significantly fewer contracts and/or less contract dollars that he proportion of 

MEE's and WBE's who were interested and available .•.." N.~ '9. 
['I1here was a strong' and consistent trend throughout these' studies that 
minorit!es and w0!llen received l~ss contract. dollars in. the, three major ~reas ' 
of public contractms. - construCtion, professional seIVlces, and purchasmg ­
relative to their availability. This underutilization consistently occurred both 
,at ,the prime colltracting 'and subcontractin~ levels. In fact, several studies 
reported ~hat so~e ,agencies,in~luding the City of Sacramento"failed to aV!ard 
even a smgle pnme constructIOn contract' to an' MBE dunng the penods 

'studied. Given that, the ~orityJ>op¥!ations within these jurisdictions ar.e 
lar~e, th~ ,absolute exclUSIOn of mmontles 'from the procurement process,1S 
qillte rtrildng. , ' ',' • 

M., '9. In addition to Dr. larson's own research, the "numerous studies" demonstrate "that, 

discrimination continues to'limit business opportunities for minorities ,and women." Id., '9. 
Similarly, Eleanor Ramsey, principal, owner of Mason Tillman & Associates, which 

undertakes such studies for governmental entities across the country, concluded that: 

12 The population of Los Angeles County is 62% minority. ag. at p. 45.) 

13 A copy of Dr, Larson's paper, "CaIiforniaPolicy Seminar Paper," is attached to his 
declaration. 
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"Nunierous disp~ty studies conducted for local governments in Califomiahave documented 

.that discriminatory barriers still prevent .MBES andWBEs' from com~ting for public 

contracts on an equal basis with other contractors." Ramseydecl., '9.14 As explained by 

Professor Larson, "disparities between MBE/WBE utilization and availability are noticeably 
4 •

reduced where government agencies implement affirmative action programs." Ded, '16•. 

MBE/WBE CONTRACTING BEFORE AND AFTER AFFIRMATIVE ACTION 

Contract Utilization Rates 


. .citt Before .MW: 
Los Angeles' . 2% 14% 
Sacramento ' 0% 25% 
San ,Jose 8% 24% 

N. By comparison, "use of race or gender neutral programs to address the underutilization 

of MBEs andWBEs was generally ineffective," resulting in "little or no effect in increasing 

the number of contracts awarded toMBEs and WBEs.1I N., 1I17;~.alsQ Leonard decl., ,is 

(noting "reversal" of progress made by black contractors, after federal affirmative action 

programs in contracting were weakened.) 

The experience of Asian Americans in San Francisco provides a potent example of the· 

importance of affirmative' action ..;. and the .likely impact of its elimination. . A study 

conducted'in 1991,prior to tbe initiation of affirmative action programs, found tbat: 

. Asian Pacific American construction contractors~-about 20% of the available 
pool of San Francisco construction firms--were receiving only 5% of the total 
contracting dollars awarded for the school district'S construction contracts. This 
study found tbat: 1) minority contracts were repeatedly rejected evenwhen they 
submitted tbe lowest bid, 2J tbedistrict had no clear and consistent contracting 

. procedure, 3) district staJf' manipulated the procedures to favor certain 
contractors, and the staff withhefdinformation from' minority contractors, . 
ignoripg .' its own 0!ltreac~.policies. Two ,Years later, with th~ assistance of 
mandated 'affirmatIve actlOn.programs, AsIan contractors receIved 17.35% of 
the school districts' prime contracts. . 

. Decl. of Gena Lew, '21. 

If Proposition 209 is implemented, women and minority contractors throughout the 

State will be dramatically affected. Floyd Chavez, owner of a fence company in San Lorenzo, 

14 Ms. Ramsey or her staff interviewed nearly 400 contractors in eight 'California 
jurisdictions, preparing studies involving the Alameda County Transportation Authority, . 

. Sacramento Municipal Utilities District, and tbe cities of Oakland, San Jose,and 
Ricbmond~ N., "13-21. 
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Calfornia., is typical. Mr. Chavez receives approximately 50% of his business from public 


. contracts. Chavez dec!., 112. In the business for 30, years, Mr. Chavez states that . the 


constructionindustIy "remains largely segregated" and "network" driven. 1d,.113. Women and· 


minority oWIled enterprises given "limited opportunities to enter this network, [and] they often 


are not informed of biHdmg opportunities unless there are programs that require their 


notification." .hL. Without affirmative action, Mr. Chavez's business will be "seriously 


harmed," and "could cause me to layoffa substantial portion of the firm's employees." ld... 115. 


Mr. Chavez's experience corresponds to that of thousands of women and minority 

contractors throughout California. As stated by Aubry Stone, Chief Executive of the Black 

Chamber of Commerce of California, ending affirmative action "will leave African-American 

contractors vulnerable to significant discrimination and will make it much more difficult for 

these businesses to compete effectively." Stone decl. ~4; see also Fung decl., '4. In addition 

to hurting existingcompaDies, eliminating affirmative action will close th,e door to the 

.formation of new minority and women owned businesses: "fewer minorities will view forming 

their own companyasa viable option." Tong decL~7. 

3. Public Education· Elementary and Secondary 

a. Volun~ary desegregation 

. The Legislative Analyst's Office and the Office of Research studies both ·concluded 

-that Proposition 209 "could' eliminate voluntary desegregation (also called voluntary 
. . . 

integration) programs in local school districts." Status of Affirmative Action in California 

48.15 Voluntary desegregation is widespread tbroughoutCalifomia. For example, the 1994­

95 state budget includes $122.1 million in General Fund support for voluntary desegregation 

. proposals in 46 school districts. M. The Office of Research concluded: "Under [Proposition 

209], this money could. no longer be spent on the programs, which seek to integrate students 

on the basis of race and ethnicity." M1.; see.rum lAO Report ("the measme could, eliminate, 

or cause fundamental changes to, volwitary desegregation programs run by s~hool districts".) 

15 Court-ordered desegregation, as specifically mandated by court orders or consent 
decrees already in force, are the only desegregation programs exempted from prohibition. 
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The voluntary integration program in the Oakland Unified School District is typical. 

In an effort to ensure a. diverse student body, Oakland Technical High School takes into 

consideration the race and ethnicity of students in determini~g eligibility for their "academies" 

- specialized programs focusing on such areas as health sciences, pre..engineering, and 
. ..".. .' 

computer science. Cunningham decL '2, 4; Gronen decl. 11112, 4. The Oakland School 

.. 	 District overall receives over $8 million in voluntary integration money, which it uses to 

improve its educational program and diversify classes for the over 52,000 students it serves. 

Oronert decl.'3, 6; Odgers decL, exh. B~ Th.e loss of these· integrative programs would harm .' 

urban school districts, and especially the . Black and· Latino students within those districts, 

"immeasurably." Gronert decL, '7. 

Other examples of race-conscious programs, elimination of which would devastate 

California's . children, are those operated by the los Angeles Unified School District 

(LAUSD). As described by the Office of Student Integration Services, the lAUSD "operates 

a magnet program. which provides . opportunities for voluntary integrated education by 

attracting students to 132 programs designed to fit students' interests or needs.n16 During 

1995-96, the pr6graU?- served over 42,000 students; each year,.over 40,00Q applications are • 

received for approximately 10,000 openings, and waiting lists typically average between 20,000 
. . , 	 . 

and 25,000 students. Id. The reality of demographics in los Angeles is that absent the 

magnet program and other voluntary integration efforts, an integrated education is not.' 

. otherwise possible. ldP One criterion for selection fora magnet program is the race and 
. . 

ethniclty of the student applicant as relating to the need· to maintain an integrated 

16 . The programs are summarized in EXhibit 8. 

17 The racial and ethnic target composition of students enrolled in the· magnet 
program is 60% non-white, 40% Anglo. These percenW,-ges do not reflect the full extent 
of racial and ethnic diverSity within each magnet school or center. By contrast, the racial 
and ethnic composition of schools which are not pan of the magnet program is 89% non­
white, 11% Anglo. 

Memo of Points & Authorities 25 



·
' 
1 

2 

3 

4 

5 

6 

7 

8 

9 

'10 

11 

12 

13 

14 

15 

i 6 

17 

18 

19 

20 

,21 

22 

23 

24 

25 

26 

27 
28 

environment within the'particular magnet 1d;tB &w dec!. of Paul Cheng (race- and 

ethnicity- conscious admissions , policy needed to ensure diversity at magnet high sChool). 

b. Programs to alleviate the harms of racial isolation 

The Office of Research study also determined that "special programs targeting ethnic 
~. ..'. 

minority students would be affected" by Proposition 209. Status of Affirmative Action 49.) 

Examples of the educational programs targeting women and minorities are descnoed below. ' 

L Mathematics, 'Engineering, ScIence Achievement' (MESA) 

Founded more than 25 years ago,MESA'is an intersegmental program designed to 

increase the number of under-represented students who succeed in math and science and' 

graduate with degrees in math-basedfleldsfrom four year universities. Status ,of Affirmative' 

Action 66; Dec1. of Michael Aldaco, Executive Director of MESA; decl. of Glenn Seaborg; , 
, ' 

declo of Dr. Reginald Wilson, '5. The, program serves nearly 30,000 students through 64 

program centers, located at 49 institutions throughout California. Aldaco dect, '3. The 

results of MESA are impressive: 98% of MESA graduates attend college; they graduate with 

better thanaB average; 79% enroll iniour year universities; 27% enroll in UC campuses;' 

MESA has produced 82% of all BS degrees in engineering to underrepresented studentS with 

a graduation rate for these students (62%) more than three times that of similar students not 

' affiliated.N., 114. 

The Office of Research study concluded that MESA programS including its Secondary 

Progr~ to encourage, an interest in scienCe and math as early aselefilentary school; 

Minority Engineering Progr~ to support university-level students in engineering and 

computer science; Community College Program; and Success Through Collaboration Program. 

for Native Americans, would be affected by Proposition 209. Office of Research p. 66. 

18 TheLAUS~ also operates a voluntary integration program, Permits With 
Transportation ("Pwr') which provides students with an integrated education by placing 

'Hispanic, African-American, Asian and other non-Anglo students to attend predominantly 
non-Anglo schools. ld. Since 1978, PWf has provided an integrated experience for 

,278,180 students who would have otherwise attended racially segregated schools, in 
addition to students at receiving schools also benefitting from the program., ,hi. Other 
voluntary integration tranSportation programs, taken in combination with PWf, have 
transported over one million students for integration purposes since 1978. ld. 
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lL Ten Schools Program (TSP) 

As described in LAUSD documents, the objective of the TSP in Los Angeles is "to 

provide an instructiorial program and organizational design that is language instrUction 

intensive to reverse" the pattern of poor academic achievement" within .the ten lowest 
, .... , 

acbievingschools with a predominantly African-American student enrollment. Exh. 8. One 

comp()nent of the TSP includes traitling parents of participating students (grad~s K·5) to assist 

in their children's acadeD:rlc progress . .kL TSP has.produced "significant growth in test scores 

80f students at thepredominaritly African-American schools participating." (Id.) 
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Shevada Dove is a nine-year old student in the gifted· program at McKinley School, 

one of the schools in theTSP. Decl. of Shevada Dove, 'J1. Funds from the program 

permitted the reopening of the library at Shevada's school, which had previously been closed 

for years. Decl. of Melodie Dove, 115. While children fonnerly left McKinley after the fifth 

grade unable to read, they now learn to readin.the first grade; and have'increased parental 

. involvement. 1d.., 1I'J10, 12. U the TSP were eliminated, Shevada's parents would likely be 

compelled to try sending her to private. school-- a prospect that would "create severe financial . 

hardship" and may therefore be impossible. Id., 1114. 

4. School employment, 

,Gender i11lbalancein the ranks of employees has been addressed· by many school 

districts. Status of Affinnative Action p. 51. For example, the LAUSD's Commission for Sex 

Equity has studied district hiring practices and .taken steps to enable more qualified women 

to be 'hired as employees and contractors .. Id. As Michelle Bennett of Grossmont Unified 
i 

School District, states: 

I am very concerned that were [the district's] affinnative action program to end, I 
would never be promoted within the district. I worry about this because there is a 
great deal of discrimination against women in this job. Without affirmative action 
policies, I am quite certain that the supervisors who make hiring decisions would not 
promote me or my female peers. 

Bennett decl., 112. 
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s. Post-secondary Undergraduate Education 

a. Admissions 

When there are more eligible applicants than spaces available, University of California< 

. (UC) campuses rely upon course work, grades and test scores to select between 40 and 60% 

ofthose accepted. Status of Affirmative Action. at 61-. Each campus then uses a combination 

of academic and supplemental criteria to select remaining admittees. According to Charles 

Young, the Chancellor of UCLA, the criteria used include: "California residence, ethnic 

identity, physical and learning disabilities, educational disadvantage, family income, and 

whether a student comes from a two-parent or single-parent family, is mst-generation college 

bound or has special talents (for example, artistic or athletic ability) or experiences." Young 

decl., 1113; see < also Status of Affirmative Action 61. 

Currently, all but 4.6% of UC freshman have satisfied minimum entrance 

requirements. Id. As stated in the study, 

the admission of a few students who do not meet these requirements allows the 
enrollment of students with special talents, including athletic and academically 

. promising students who, due .tohealth,family or school circumstances, did not 
perform up to these standards in high < school, but who show promise of 
succeeding at the university and benefitting from a higher education. No' 
student is admitted on the basis <of·race or ethnicity alone. < • 

Id. at 61-62. Chancellor Young confirms that "no student is admitted solely on the basis of 

race or ethnicity" Young decl, 113 and that: < 

Minority outreach and recruitment does not lead to students on camrius who are not' 
qualified to be here. Less tha,n 3% of the entire freshman class [at <UClA] are 

. students who did not meet ues minimum academic requirements and who were 
admitted by exception. More than 60% of such exceptions are for athletes. 

.Young decl.t 1114, emphasis in original. 

Although there has been some increase over . time, from 1980 to 1993, in the 

enrollment ofundel-represented students asUC freshmen, Latinos and African-Americans 

remain severely under-represented. Status ofAffirmative Action. at p. 62 For example, even 

now, within the UClA 1995 entering freshman class of3,523 students, there were but 259 

African-Americans and 790 Latinos: blacks make up just over 4%, or 5016 students, of all 
• < < 

28' 1995 undergraduate students within the entire UC statewide system; Latinos, only 14%. 

Memo of Points & Authorities 28 



. . 

1 

2 

3 

4 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·24 

25 

Termination of race and gender-conscious admissionprograrns would dramatically 

reduce Latino, African-American and Native American enrollment throughoutthe UCsystem. 

Wilson decl.,. '8.19 A May 1995 report by the University of California Office of the 

President, The Use of Socio-pcOnomic Status in Place of Ethnicity in. Undergraduate 

Although Blacks now makeup just 4.35% and Latinos 14.87% ofth~ University of 

California enrollment, Conrad decl., '15, Proposition 209 dictates that the University's modest 

effort at inclusion goes too far. Even more important, it cuts off any further dialogue on the 

subject. As Chancellor Young puts it 

Proposition 209, which for the first time in the State's history prescribes 

Umvers.ity admissions policies in·the California Constitution, effectIvely silences 


19 Although SP-I, a resolution approved by the University of California Regents in 
July 1995, ordered that race, gender,: and ethniclty no longer be used in admissions, the 
impa~ of Proposition 209 extends well beyond SF-1.First, as Chancellor Young points 
out, issues surrounding affirmative action are "an on-going souree of great interest and . 
vigorousdeQate for theRegents,theCbancellors of the nine campuses and the UC 
Faculty," and "University policy regarding affirmative action could be (and undoubtedly 
will be) adjusted periodically." Young decl., "tIl7. Proposition 209 would stifle this 
continuing debate, by withdrawing authority for admissions policy from the Regents and 
Administration, and removing that authority to the most distant level· of State Government 
;.- the Constitution~ Second, the University AdmissionS policy decreed· by SF-1 is not 
scheduled to go into effect until the 1997-98 school year; Proposition 209, however, 
purports to go into effect on enactment, and would thus require the immediate abolition 

2 60f those admissions programs that fall within its scope. See LAO's Report. Third, as the 

27 

28 

Legislative Analyst report also notes, the University of California runs "a variety of . 
assistance programs for students, faculty, and staff that are targeted to individuals based . 
on sex, race, or ethnicity," including "programs such as Qutreach, tutoring and financial aid . 
••• that probably would be affected by passage of this measure." l!L; see.rum Kang decl., 

'5 
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. r . 
all fu~e debate .on .the legitimate role of affiimativ~ acti~n. in higher 
educatiOn. By mandating an absolute ban on any affirmative aCtion program, 
'Proposition 209 eliminates the opportunity for a bealthyexchange of ideas, and 
with it any 'possibility to modify earlier judgments or to correct· mistakes, and 
thereby does a great disservice to the .people of California. . .. 

. . 
Young dect., '18. 

b. Medical School 

Admissions policies for medical .schools within the UC system are directed at 
,." ". 

"select[ing] a class that will produce doctors who seNe the needs ()f society." :Conrad decl., 

'25 (quoting Michael Drake, MD., Associate Dean of Medicine .at the UC San Francisco 

Medical School). Thus, "[a]lthough there are variations across campuses in admissions . 

procedures, all of the medical schools stress that students with high grades and scores could 

be rejected in favor of students with lower grades and scores based on other criteria including 

.patient orientation and clinical experience." ld. Typically, admissions committees considered 

the race and ethnicjty of the candidate. hi. Professor Conrad concluded that absent any . 

race-conscious considerations, and substituting in economic criteria, there would result "lower 

acceptance rates for African-AmeriCans, Mexican-Americans and American Indians."ld., '30.· 

Professor Conrad stated that "a reduction in the number ofAfrican Am~rican, Mexican 

American... medical students could deteriorate the quality of medical. . . education 

received by all students." . Id.,1I31; see also'ded. of Dr. Herbert Nickens, Vke President fof 

Community and Minority Programs,· Association of Amer. Medical Colleges', 118 (collecting 

studies); Wilson dect., 114. To end race conscious affirmative action programs would therefore 
. .,", 

hurt the education and training of all physicians. Conrad, "32·33; Nickens decl.,'7. 

EveJworse, Ita reduction in the number of African American, Mexican American and 

American Iridian students in medical schools will have a negative effect on the delivery of 

health Care services in those communities. An especially rich body of literature documents . 

the link between the training of minority dOctors and the delivery of health care services to. 

minority communities." Conrad decl., '37; Nickens dec!., 11 8.20 Minorityoommunities in . 

20 Professor Conrad summarized that literature as follows: 

(continued...) 
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1 California are notoriously und~rserved. Drake decL, '5. Ending policies designed to increase 

2 the number of minority physicians would, .accordingly, "exacerbate the phYSician 

3maldistribution problem that plagues California today and wOuld worsen the disparate burden 
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of poor health Suffered by the underserved." ld.., '9. 

c. Law School 

UC Law School admissions will be affected in much tbe same way as medical school 

admissions within the UC system. Presently, UClA .admits up to 40% of its entering class 

on the basis of academic criteria combined with other factors, including institutional diversity; 

. Boalt Hall; up to 50%. Conrad decL, '23. EJiminating the use of race and ethnicity as 

factors for admission would diminish the number of African American, Latino and Native 

American students at these institutions. Professor Conrad summarizes the resulting 

consequences on legal education as follows: 

Legal educator~ ar~e that diversity of inte~ec~ual tr~dition. and back~round 
helps students ldentify areas where the law 15 "mconslstent, mappropnate, or 

2O(••.continued) 
. All· physicians tend to care for patients. of their. own race and ethnicity, but 

this is especially true far black and Hispanic physicians. Miriam Komaromy 
etal, The Role of Black and Hispanic Physicians in Providing Health Care 
for Underserved Populations, The New England Journal of Medicine, p. 
1305-1310 (1996). On average, black physicians care for nearly six times as 
many black patients and Hispanics physicians care for nearly three titnesas 
many Hispanic patients as other physicianS. Id.. African American, Asian 
and Hispamc physicians are more likely to serve patients who are Medicaid 
recipients. Id.; Association of American Medical Colleges, Minoritt 
Students in Medical Education: Facts and Figures IX (1995). According to 
the'Association of American Medical Colleges' (AAMC), nearly 40% of . 
unddrrepresented minority Physicians practice in deprived areas. Less than 
10% of non-URM's do. the AAMC also reported tbat URM students were 
more likely to participate in public health screemng clinics, deliver medic3l 
services to underserved populations outside clinical rotations, and volunteer 
to educate high school and college students about science and medicine. 
(Association of American Medical Colleges, Project 3000 By 2000: Progress 
10 Date: Year Four Progress Report (1996) Doctors admitted under a 
special admissions program at UC San Diego saw more patients per day and 
were more likely to have poor clientele than were their classmates. Nolan 
Penn et a1, Affirmative Action at Work: A Survey of Graduates of tbe 
University of California. San Diego. Medical Scbool, Vol. 76, No.9 
American Journal of Public Health, (1986). 

Conrad decl., 1113. . 
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. unresponsive to the needs of society." They cite the role of minority students 
in improving the cultural competence. of their nonminority classmates. . 
Furthermore, legal educators stress the importance of.the presence of a critical 
mass of underrepr~sented minority students. The report of the Admissions 
Policy Task Force at Boalt aall argues that a critical mass of minority students 
are. enrolled in small numbers, they.often experience feeling of alienation and 
isolation that make. them less likely to participate in. class .discussions. 
Tokenism, according to the report, can "silence the very voices that are crucial 
to building a diverse and intellectually stimulatirig law school." .. 

M., 1112 (citations omitted). 

d. Outreach programs/Student development 

The Office of Research study noted that "[e]ducational andecollomic disad~tages 

have been cited as reasons for the underrepresentation of some minorities in full-time student 

enrollmentslt in California higher education. Status of Affirmative Action. p. 62. Far fewer 

African~American and Latino students emerge from high. school eligible for the California 

State University or University of California systems, compared to their white Counterparts. 

Hart decl., 1124; .Garcia dec!. 113. A growing body of research suggestS that African-American 

and Latino students are "sorted" into less academically challenging tracks~ "in the belief that. 

they are more 'suited' for vocational occupations." Johnson dec!., 118; Hart decl., '11138..39. 

The California Postsecondary Education Commission in 1992 studied the effectiveness 

of nine programs designed to improve the preparation of secondary-school students. for 

college, concluding that "[a] common characteristic ,of the programs was 'an emphasis on . 
, , 

student participants who are from racial, ethnic, or socioeconomic backgrounds that are 

historically under:..represented in postsecondary education." ; Status of Affirmative Action 62. 

For example, the Early Academic Outreach Program (EAOP) involves 176 school districts 

and the eig~t campuses of VC, administered through the office of the VC president.M. at 

p.57. rn.1992-93, EAOP served 56,775 students; almost 80% were from underrepresented 

minority groups. rd. at p.' 62. The accomplishments of the program have been impressive: 

UC claims a high level of success for this program, reporting that, overall, 48 
percent of the graduating seniors in EAOP became either fUlly, or {,otentially 
eligible for admission to UC. More dramatically, the change over tune shows 
that under-represented students now compnse' 18.8 percent of in-state 
undergraduates, compared to only 9.8 per~nt in the f~l of 1980.• To cite t1!e 
example, of one group, new freshmen Chicanos/LatInOS have lDcreased lD 
number from 5,355 in 1980 to 15,496 in 1993. 
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.I!L.; ~ .Blsn Garcia decl., 4\18. AlSo exe~plary is the Professional Development Program 

which,· as stated . by its faculty director Professor Stanley Prussin of' U.C. Berkeley's 

Department of Nuclear Engineering, has assisted minority students in mathematics, math-

based sciences, and engineering with "remarkable success." Prussin decl., 113. Professor 
~ - ' . 

.Prussin concludes that "Proposition 209 would likely prevent targeting of resources by the very 

programs that have proven effective in addressing the imbalances in educational levels and 

participation in the professions that plague California's society." .Idu U3. 

while plaintiffs have submitted over 70 declarations, describing in detail tbe likely 

consequences of, ending particular .' programs, these can only ,begin to illuminate the 

breathtaking destructive sweep of froposition 209. To the extent that programs like the ones 

described' ate eliminated, countless women 'and minorities throughout tbe State will be 

immediately and irreparably affected _. and the futures of thousands ofCalifornia's children 

and young people , dramatically limited. 

D. 	 ,REVERSING GAINS AGAINST DISCRIMINATION: BROADER SOCIAL IMPACf 

OF PROPOSITION 209 


The end to race and gender-consciousprograms in the areas of public education, 


contracting and employment would leave California alone among states as "casting aside a 


major tool for overcoming the perp~tuation of discrimination -- a tool that has worked when 


it bas been enforced ...•" Berry decl,U7. 


Affirmative action'was never intended to substitute for jobs, nutritional aid for 

. poor families, and other social problems. But it has lifted .manyout of poverty 


, by providing enhanced job and entrepreneurial opportunities, and tbeir;success 
'sends olit a· ray of hope to the poor that if they make the effort, they will be 
able to better themselves. " . 

Id.; see also declo of Yvonne Y. Lee, U.S. Commission on Civil Rights, 1I73(''Tbe very means' 

identified bytbe Glass Ceiling Report as successfully combating this persistent discrimination 

would be outlawed by Proposition 209 in the public sector.) When during the early 1980s, 

the federal govetnment dismantled many affirmative action plans, blacks not only ceased to 

make economic progress; advances made under previous affirmative action programs were 

reversed. Decl of Jonathan Leonard, US. During this period, minority employment among 

contractors actually grew more slowly than among noncontractors. .lit 
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.Suc~ backsliding demonstrates that there is no substitute or even near-substitute for 

race and gender conscious programs, as a means to combat discrimination. Dec!. of John J.. 

'Donohue m ("~ demonstrated by the effects ofcunaining federal affirmative action in the 

1980's, the dim,ination of race-cOnscious programs in California is likely to have an adverse 
"."

effect on black Americans' economic position");.id.u '5 ("The best available evidence suggests 


that black progress has flowed from a combination of strong governmental antidiscrimination 


and affirmative action measures.") As Professor William Bielby states: "[A1 prohibition 


. against the use of affirmative action goals and other proactive' effortS will· halt· and proQably 


reverse gains made. since the late 1970s by women and members of historically' 

underrepresented minority groups." Bielby dec!., ~9. 

Even if the political will existed to somehow attempt to replace the broad catalogue 
\ 

of programse~inguished by Proposition 209 with new ones based entirely on economic 

disadvantage, "race.and sex discrimination are one thing and poverty is another~~ Berry dec!., 

'18. 

There is no reason n9t ~o sUp'po~ ~arg~ted efforts to relieve pove!1Y, but that 
does not preclude relievmg discnnunation based on race or sex, which mayor 
m~y not be acco~paniedby'poverty. For example, affirmative action CaD: ~~lp 
nuddle-class African-Amencan employees to break through the glass ceilirig 
when they seek promotions in the workplace. . 

Id., ~18.. The experience of communities like OakJand, Berkeley and Los 'Angeles; the 
. . \ . 

assessments by Professor Conrad and Chancellor Young as to the racial and ethnic· . 
composition of students in the UC system absent any race-conscious. programs; . and the 

analyses by Larson, Ramsey,andBendick as to the likely effects of abolishing affirmative 

action in pu~lic employment and contracting, all underscore that there is no iridirect way at 

getting at past and persistent discrimination. 

Nor can the result of the initiative's enforcement be confined simply to the programs 

implicated. Though it is by now sound law enforcement policy to staff police and sheriff 

departments with minority and women to form community relationships of trust and 

confidence, prohibiting raCe and gender-conscious programs assures that this objective cannot 

be met. Dec!. of Samuel Walker, Professor of Criminal Justice, Univ. of Nebraska, " 36,40, 

. 43; declo of Assoc. Prof. Joanne Belknap, Div. of Criminal Justice, Univ. of Cincinnati, '5; 
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decl. of Allan Parachini, '.16; Kang decl" '4. Nor can the health care needs of underserved 

'communities be met without affirInative action at medical schools. Drake dec!., '5; Conrad 

declo 'd'd37·38~ Even more broadly, because tithe economic progress of all Californians is 

linked to the economic, and, therefore, the educational progress of minority groups," declo ()f 

Steve Levy, Director of'tne Center for Continuing Study of the California Economy, '.1'.16·7, 

elimination of race-conscious , programs at all levels of public education will redound to the 

detriment of the entire state. 

.Proposition209's sweeping'ban on state affirmative action will have ramifications far 

beyond the public sector~ Private sector affirmative action has tended to fonow, but lag 

behind the public sector. As documented by Professor Jonathan Leonard of the Haas School 

of business at U.C. Berkeley, government affirmative actionprograms have also played a 

significant role in increasing minority and women employment in, private se~tor jobs, plus 

helpfng these groups to ascend the career ladder. Leonard decl.,'d1f6-7;see also Hacker decl., 
, ' 

'd11..' Not only has government 'been at the forefront in hiring women and minorities, but it 

has also given direct inducements to private sector employers to hire minorities. In th~ 

contracting arena, for example, affirmative action often takes the form of awarding public, 

contracts to private enterprises that have increased their outreach to women and minorities. 

See,~, Lars~n decl., 'd13 

At the same time, all of the available evidence refute· allegations of extensive "reverse 

discrimination." Leonard decl., '.110; Blumrosen ded., ~1f3-11. An exhaustive analysis of : 

.discrimination charges filed between 1987 and 1994· found ,that "the problem of 'reverse 

discriminati6n' is not widespread and that, in those situations where it does occur, the courts 

'have provided relief." Blumrosen decl., '3. Direq testing, involving matched pairs ofwbite 

and minority job seekers, confirms that "the number of inStances of reverse discrimination is 

sman." Bendick decl., 'd25 Research on overall productivity also refutes the conclusion that 

affirmative action leads to reverse discrimination. Hiring mo~e women and mmorityhas not 

resulted in a decllne in productivity; to the contrary, "as minorities and women increased their 

employment share in, American industry, their estimated prodUctivity actually went up." 
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Leonard decl., '12;~.alm carnoy decl. '11 ("It is simply not the case that affirmative action 

. distorts an otherwise efficient labor market"). . 

"Although the social conditions that occasioned affirmative action have improved •• 
. . 	 . 

•. and for more than.a generation American law has prohibi~ed race, national origin and 

gender discrimination, discrimination is far from over." Berry decl., '1119; Blumrosen decl., 

'US. Yet, no matter the nature or extent of the harms this discrimination creates alld spreads, 

Proposition 209 leaves state .andloca1 governmental ~ntities effectively powerless to strike 

back with race and gender~nscious remedies which meet rigorous Fourteenth Amendment 

standards, or to respond to those of their constituents who seek such .programs. 

IV. 	 ARGUMENT 

In determining whether injunctive relief, including a Temporary Restr~g Order, 

should issue, the Ninth Circuit has stated: 

The moving party must-show "either 1) a combination of probable success on 
the merits and the possibility of irreparable haim, or 2) the eXistence ()f serious 
questions going to the merits the balance of hardshIps tipping sharply in its 
favor, and at least a fair chance of success on the· merits~ . 

Miller v.Cal. Pacific Med. Or., 19 F.3d 449,456 (9th Cir~ 1994 (en banc); see a'lso>Lockheed 
. .' 	 . 

Missile and Space Co. v. Hughes Aircraft. 887 F.Supp. 1320, 1322{N. Dist.CaL1995) (1RO 

appropriate where movant meets either standard set forth in Miller.).t'These formUlations 

are not different tests but represent two points ona sliding scale in which the degree· of 

irreparable harm increases as the probability of success onthe merits decreaSes." Big Countty 

Foods Bd. of Ed. of Anchorage SchoolDist., 868 F.2d 1085, 1088 (9th Cir. 1989); ~~ 

Alaska v. Native Village of Veneite, 856F.2d 1384,1389 (9th Cir. 1988). 
f 	 . 

In this case, implementation of the self-executing Proposition 209 will result in 

substantial and immediate irreparable harm, in the form of an unconstitutional cut-off of 

plaintiffs' ability to protect themselves through the political process. Moreover, as the 

voluminous declarations from experts and affected people attest, the balance of hardships tips 

strongly in their favor. Although plaintiffs need not show ~ strong a likelihood of success . 

on the merits as when the balance tips less strongly in their favor (Venetie, 856 F.2d at 1389), 

there is, for the reasons explained below, a high likelihood of their prevailing on the merits. 
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A. 	 PROPosmON 209 IMPERMISSIBLY BURDENS PARTICIPATION IN STATE 
AND LOCAL POLITICAL PROCESSES, IN VIOLATION OF THE EQUAL 
PROTECTION CLAUSE, BY ERECTING SPECIAL BARRIERS TO THE 
ADOPTION OF LEGISLATION BENEFICIAL TO MINORITIES 

Proposition 209 is designed to strip state and local government of all authority to adopt 

and implement race conscious affirmative action programs in public education, employment 

or contracting, regardless of their necessity, objective, or actualoperation.21 The initiative 

specifically targets those integrative programs that are permissible under strict constitutional 

scrutiny~ going further than any statewide measure in our Nation's history to ban ~ programs
'. . 

that are narrowly tailored to remedy demonstrated discrimination. By declaring an entir~ 

class of beneficial' legislation off-limits to racial minorities, Proposition 209 places' an 

unconstitutional burden on their. ability to protect their interests and leaves them at a 

"debilitating and ..• insurmountable disadvantage." Washington v. Seattle School Dist. ~o, 

.1, 458 U.S. 457, 484 (1982). While other groups may continue to pursue their interests in 

attainingbcmeficiallegislationand policies at every level of state and local government·- such 

as city councils, school boards and state commissions -- racial minorities, under Proposition 

.209, may now only do so by securing a popular majority and amending the state constitution. 

Such a near ironcla4 restriction upon minorities' access to state' and local political processes 
. . ' .' 

fundamentally reorders the decisionmaking structure of governrnentin California. It is 

precisely the type' of enactment the' United States· Supreme Court has repeatedly and 

consistently found to offend 14th amendment principles. 

. The 14th Amendment's guarantee of equal protection safeguards the parucipation of I 
citizen grou~s in democratic processes at every level - local, state,· and ·national. ~~, 

Reynolds v. Sims, 377 U.S. 533, 563, n.40, 84 S.Ct. 1362, 12 LEd. 2d 506 (1964) (equal 

21 Specifically, subdivision (a) bans "preferential treatment to any individual" based oil 
"race, sex, color, ethnicity or national origin." For conciseness, this brief uses the term 
"race" or "racial minority" to refer to groups categorized by "race.~.color, etbnicity or 
national origin. "Because all.such classifications are regarded as constitutionally suspect 
and are subject to "strict SCIl,ltiny," they are legally indistinguishable for purposes .of this . 
argument. "Sex" classifications,which are subject to a different level of scrutiny, are also 

. treated differently by Proposition 209. ~ subdivision (c). Accordingly, gender-based 
affinnative action is analyzed separately in this brief. See infra part IV.B. • 
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protection clause prohibits districtii:tg schemes that give same numbers of representativ~ to 

widely differing numbers of voters).21 . Thus, "[i]tis beyond dispute, of course, that given 

racial or ethnic groups may not be ~ •. ' precluded from entering into the political process in 
. . 
a reliable and meaningful manner." Seattle, 458 U.S. at .467. The 14th Amendqtent not only ... 
gUarantees' equal voting rights, but extends more broadly to ensure "a just frameworkwitbin 

which diverse political groups in our society may fairly compete[.)" M. a1470, (quoting Hunter 

v. Erickson, 393 U.S. 385, 393 (Harlan J., concurring».23 Just last term, for example, the 


'. Supreme Court broadly reaffirmed the 14th Amendment's commitment to protection of 

citizen groups' free and equal access to the channels of government: 

Central both to the idea of the rule of law .and to our own Constitution's 
gUarantee of equal protection is the principle that government and each of its 
parts r.emain open on impartial terms to ap who seek its assistance: : •. A law 
aedanng that m generallt shall be more difficult for one group of CItlzens than 
for all others to seek aid from the government is itself a denial of equal 

. protection of the laws in the most literal sense. 

Romer v. Evans, 116 S. Ct.. 1620, 1628,134.LEd.2d 855, 866-67(1996). 

The Court has twice before struck doWn laws far less sweeping in scope than 

Proposition 20,9, precisely because they "remove[ed] the authority to address a racial problem 

--and only a racial problem - from the existing decision making body in su~h a way as to 

burden minori~ interests." Seattle, 458 U.S. at 474 (emphasis added). In Hunter v. Erickson, 

393 U.S 385, 89 S.Ct. 557, 21 LEd. 2d 616 (1969), the Court first gave "clear[] expression" to 


. 22 The principle underlying those decisions traces back at least to :Justice Stone's 

famous Carotene Products footnote four. See United States v. Carolene Products Co,. 304 

U.S. 144, n. j4, 58 S.Ct. 778, 82 LEd. 2d 1234 (1938) (UNor need we enquire ~ .. whether 

prejudice against discrete and insular minorities. may be a special condition, which tends 

seriously to curtail the operation of those political processes ordinarily to be relied upon 

to protect minorities, and which may call for a correspondingly more searching judicial 

inquiry."). 


23 See also Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 294, 102 S.et. 

434, 70, L.Ed. 2d 492 (1981) (tiThe practice of persons sharing common views banding 

together to achieve a common end is. deeply embedded in the American political 

process"); declo of Robert Dahl, Prof. of Political Science Emeritus, Yale University,'16 

("By withdrawing from state and local officials and the state legislature the authority to 

enact or implement a program of core importance to a particular group, the potential 

efficacy of that group's political participation in normal political processes is thereby 

diminished.") 
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. the 	principle that equal protection may be violat~ by such "subtle distortions [in] . 

. governmental processes [that operate to] place special burdens on the ability of minority 

groups to. achieve beneficial legislation." Seattle. 458 U.S. at 467 (describing origins of 

Hunter doctrine). 

The distortion wo~ked by Proposition 209 is by no stretch a subtle one. The 

referendum in Hunter made it more difficult for minorities to secure fair housing legislation, 

and in Seattle. school desegregation. Here, the initiative dwarfs the legislation struck down· 

in those cases in its aggregate effects on minorities and issues inuring to their benefit. It 

knocks out in one fell swoop the . ability of·minorities to obtain from state and local 

governmental entities race-conscious relief to erase discrimination and its continuing effects 

in public education at all levels, employment and contracting. Seattle is therefore directly on 

point: 

Certainiy, a state requirement that "desegregation or antidiscrimination laws," 
and only such laws Be passed by unanimous vote of the legislature would be 
constitutionally suspect. It would be equally questionable for a community to 
require that laws or ordinances "designed to ameliorate race relations or to 
protect racial minorities," beconfinned by popular vote of the electorate as a 
whole, while comparable legislation is exempted from similar procedure. . 

Seattle, 458 U;S. at 486-87 (emphasis added, citations omitted) .. 

1. 	 The Equal Protection Clause. Prohibits States from Requiring Racial . 
Minorities to Run a Special Legislative Gauntlet to Enact Beneficial PoliCies 

In Hunter v. Erickson, the Court invalidated. a referendum adopted by a majority of· 

voters of the City of Akron that had. overruled a fair housing ordinance previously enacted 

by the City rouncil. Akron voters passed a referendum amending the citycbarter to block 

implementation of any fair housing ordinance that had not· first gained the express approval 

of.a majority of Akron voters. In facially neutral terms similar to Proposition 209, the charter . 

amendment purported to· require popular approval of any ordinance regulating real estate 

transactions-on the. basis of race, color, religion, national origin or ancestry ••.." Hunter. 

393 U.S. at 387. The charier amendment not only repealed ihe recently enacted ordinance 

prohibiting housing discrimination, "but also required approval of the voters before any future 

housing discrimination ordinance could ~e effect." N. at 389-90. 
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By a vote of 8-1, the Court struck down the Akron amendment as viol,ative of the 

Equal Protection Oause. The Court deemed it unnecessary to rest its decision on a finding 

of invidious motive or intent. Instead, the Court reasoned, the.amendment w8s subject to" 

strict 'scrutiny, which it could not survive, because it effectively "drew a distinction between 
. ~. , 

those groups who sought the laws protection against racial, religious, .' or ancestral 

discriminations in. the sale or rental of real estate and those who sought to regulate real 
.' . 

property transactions in the pursuit of other ends." .!d. at 390. The Court saw through the 

facial neutrality of the charter amendment - which "draws no distinctions among racial and 

religious groups" - to find. that it would nonetheless uniquely disadvantage those who benefit 

from race-conscious fair housing laws, i.e., minorities, by forcing them to run a legislative 

gauntlet of popular approval that other laws- and thus other interest groups -- are spared. 

''The reality is that the law's impact falls on the minority." ht at 391. 

The Court applied and extended Hunter in Washington v. Seattle School District No. 

1, 458 U.S. 457 (1982). In order to cure widespread ~ facto racial segregat~onin Seattle 

area schools, the Seattle school district voluntarily adopted a race-con~cious integration plan 

that made extensive use of pupil reassignment and busing. This plan prompted the enactment 

of Initiative 350 by the Washington state electorate. On its face, the Initiative made no 

mention of race; it provided broadly that "no school board .. ~ • shall directly or indirectly . 

require any student to attend a school other than [the geographically closest school]." Wash; 

Rev~ c::ode §28A26.010 (1981). The initiative then set out, however, a number of exceptions 

to this prohibition- so many exceptions that·the real-life effect on local·school boards was 

to prohibit ~em only from ordering reassignment or busing for. the purpose of racial 

integration, but to permit them to order reassignment and busing.for all other educationally 

valid reasons. Seattle, 458 U.S. at 463. 

The Supreme Court invalidated this referendum.. As in Hunter, the Court declined 

to rest its holding on a finding of invidious intent, but fO.cused instead on the fact that 

Initiative 350 "explicitly us[ed] the racial nature of a decision to determine the decision 

making process." Seattle, 458 U.S. at 471. Specifically, the Initiative removec;lracial busing­

- a policy and goal of particular importance to racial minorities - from the control of local 
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decision-making bodies and shifted it to central management at th~ statewide level, where 

minorities would have much less likelihood of· democratic success.' 

State action of this kind, •.. "places special burdens on racial minorities within 
.. the go~e~en~ p~,?cess," thereby Itm~king it more difficult for.certain.r~cial 

.804 rel!gJ.ous ~,?nttesJ~an for other members of.the commumJ:Y.] to achieve 
legISlatton that lS.mtheu mterest." Such a structunng of the political process, 
the Court said, was "no more permissible than [is] denying [members ofa racial 
minority] the vote, on an equal basis with others." . 

ld.(quoting Hunter. 393 U.S. at 391). 

Initiative 350 thereby "removes the authority to address a racial problem"; and only 

a racial problem - from the existing decision making body in such a way as to burden 

minority interests." ld. at 474-75. 

[WJhen the State's allocation of power places unusual burdens on the ability of 
racIal woups to enact legislation specifically designed to overcome the "special 
conditton"of prejudice, the· governmental action seriously "curtail[s] the. 
operation of tbose political processes ordinarily to be relied upon to protect 
minorities" [quotin~ Carotene Products]. In a most direct sense, this implicates· 
the judiciary's speCIal role in safegt!arding the interests of those groups that are 
"relegated to such a position of political powerlessness as to command 

. extraordinary protec.tion from the majoritarian pOlitica,I process." [quoti.ng San 
Antonio Independent School District v: Rodrigue~ 411 U.S~ 1,28] (1993) . 

Seattle, 458 U.S. at 486. This selective and. unfavorable procedural treatIilent of legal 

programs that were beneficial to minorities thus denied stich minorities the protected right 

. to "full participation in the political Ufe of the community." IQ. at 467. 

Hunter. and Seattle thus hold that a state law unconstitutionally burdens the political 

. participation of racial. minorities when it singles out racial issues' for removal ·from the 
20· .. 
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ordinary political process, to less numerous and' accessible. units of govemment.2A The 

2A By comparison, states are always free to make the enactmentofpolicies'easier or more 
difficult generally, so long as the rules imposed are to be applied across-the-board. The bar 
may be lifted or dropped to nearly any level, but not tilted: 

As Justice Harlan noted while concurring in the Court's opinion 
in Hunter, laws structuring political institutions or allocatmg 
. political power according to "neutral principles" - such as the 
executive veto, or the typically burdensome requirements for 
amending state constitutions .- are not subject to equal protection 
attack, though they may "make it more difficult for minorities to 
achieve favorable legislation." . Because such laws make it more . 

. . (continued ...) 
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impact of such law on~racial minorities' ability to ,protect their interests is readily apparent.' 

The Supreme Court has consistently taken it as agiven that the' ability of any minority group 

to use normal democratic processes ,to influence decision·making is typically greater at the 
, , 

'local level, or even before the state'legislature, than at the level of an amendment to a state 
" .. 

constitUtion. ~ Romer., 116 S.Ct. '1620 (1996), (striking down state constituti<?na1 

amendment withdrawing authority from local governments and the state legiSlature to enact 

antidiscrimination laws for gays and lesbians);.id., at 1634 (Scalia,J.,dissenting) (referendum 
. " " . . 

amendment to state cO,nstitution withdrawing power of local government to enact gay rights 

,ordinances sought to' counter both the geographic concentration and the disproportionate 

political power of homosexuals by (1) resolving the coJ',ltroversy'at the ,statewide level and (2) 

making the electi'on a single·issue contest for both sides ); Seattle, 458 U.S. at 486; Reitman 

'v. ,Mulkey, 387 U.S. 369, 377, 87 S.Ct. 1627, 18LEd.2(1830 (1967) (striking down state 

constitutional amendment that eff~ctively made private housing discrimination "immurie from 

legislative, ex~cutive, or judicial regulation at any level of the state government. ").25 

It is therefore the' constifutional rul~that "a differeni analysis is required when the 

'State allocates governmental power nonneutrally,by explicitly using the racial natUre of a 

decision to determine the decision making process." Seattle. 458 U.S. at 471. 

l4(...continued) 

, difficult for every group in the community to, enact comparable 


,laws, they "provid[ e] a just framework within which the diverse ' 
i political groups in our society may fairly compete," Thus, the' 
, political majority may generally restructure the political process 

to place obstacles in the path of everyone seeking to secure the' 
benefits of governmental action. 

Seattle, 458 U.S. at 469w 70. 

25 Hunter did not involve a statewide constitutional amendment, but an amendment to 
a city charter, the municipal equivalent of a state constitution. Thus, like the amendments 
at issue in Seattle, ReitmaIl,' and Romer, the amendment in Hunter removed decisionmaking 
authority to a relatively inaccessible unit of government, thereby disadvantaging racial 

2Sminorities. Asa result of the Akron amendment, racial minorities seeking to protect their 
interest in fair housing were ,precluded from seeking an ordinance from the city council, but 
would instead have been compelled to secure the votes of a majority of electors. 
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The principle that a law may not create "special burdens" for minorities is not, of 
. . . . . . . 

course, the same thing as . protecting them from losing a particular political contest. In 

contrast to the withdrawal of a racial issue toa more remote level of government decision-

ma.ldDg, the !'mere repeal"· of a law advantaging racial minorities does not trigger equal 
, .. 

protection scrutiny. That was tbe bolding in Crawford v. Los Angeles Bd. of Education, 458 

U.S. 457, .102 S.Ct. 3187, 73 L.Ed. 2d 896 (1982), a companion case toSeanle. There,a. 

statewide initiative amendedthe California constitution to repeal a judicial interpretation of 
. . 

the state constitution that held racial busing to be mandated for school integration, even 

wbere not required by the 14th amendment. The Court upheld the initiative on the grounds 

tbat it did riot restructure political process to the disadvantage of a minority group, in contrast 

to Hunter. wbere "racial minorities .•• were 'singled out for mandatory referendums w~e 

no other group •.. face[d] that obstacle;'" . Crawford, 458 U.S. at 541 (quoting James y. 

Valtierra. 402 U.S. 137, 14291 S.Ct. 1331~28 L.Ed. 2d678 (1971».26 

. Unlike· tbe amendments in Hunter and Seattle, the Crawford initiative erected no 

. obstacles to tbe adoption of legislation benefitting minorities, at either the state or the local 

level. Thus, tb.e California initiative did not alter or distort the political process in any way. 

.Only the constitutional mandate for a busing remedy was repealed. Minorities were left free 

to seek. busing, or any otber remedy for de ~segregation, through ordinary political 

. processes. 

In sum, .the Hunter and Seattle cases "yield a simple but central principle:" Any law 

that creates unique procedural hurdles against the enactment of laws orpolicies that "inure[ . 

] primarily tJ the benefit of the [racial] minority: Seattle, 458 U.S. 472, must be subject to 

strict scrutiny and "can be upheld only upon an extraordinary justification. it Seattle, 458 U.S. 

at 485 (quoting Personnel Administrator of Massachusetts v. Feeney" 442 U.S. 256, 27299 

S.Ct. 2282,.60 LEd. 2d 870 (1979»; see Hunter, 393 U.S. at 389-90 ("here, there was a ~ •• 

racial classification [that] treats racial bousing matters differently" and subjects them to a 

26 See.als2 Seattl~, 458 U.S. at 483; Dayton Board of Education v. Brinkman. 443 
U.S. 526, 531 n.5, 99 S.Ct. 2971, 61 L.Ed. 2d 720 (1979). . 

. , 
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unique "procedural gauntlet"). Such· a law has the impermissible effect of "work[ing] a major 

reordering of the State's decisionmaking process" to the detriment of minorities~· Seattle. 458 

U.S. at 479. Thus, Akron voters were prohibited from locking out of the city council blacks 

who wished to pursue fair housing laws, by requiring majority approval for any such law. 
~ . 

Similarly, Washington voters could not prevent minorities from appealing to th~ir local school 

boards, and asking those boards to ameliorate long-standing disCriminatory practices or their 

vestiges. In both cases, the capacity of minorities for "entering into the political process in 

a reliable and meaningful manner" was shut down. Seattle, 458 U.S. at 467. By contrast, the 

amendment at issue in Crawford placed DO impediment to· the ability ofminorlties to seek 

10a busing remedy from their local school boards, or even from the California legislature .. The 
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amendment merely withdrew the constitutional mandate for this remedy, but --as exemplified 

by the many desegregation plans all over the state in existence today .... left scho~l boards and 

legislatures free to pursue race-conscious remedial efforts through ordinary political processes. 

2. 	 The Constitutionally Permissible Affinnative Action· Programs Targeted By 
Proposition 209 "InurePrimaruy to the Benefit of the Minority" Within the 
Meaning of the Hunter-Seattle ~octrine" . 

It is even more true of Proposition 209 than ofInitiative 350 in Seattle.lhat "there is 

little doubt that the initiative was effectively drawitfor racial purposes." Seattle. 458 U.S. at 

471. Racenetttral language within the initiative affords no automatic shield from equal 

protection scrutiny (id.); instead, what is important is the real-world impactoninin6rities. 

ML at 474 ("practicaleffect of Initiative 350 is to work a reallocation of power," emphasis 

added); id... at 470 (law "imposes ... unique burdens on Imnorities"); id... at 476, n.1S ("single 

narrow queshon before us is whether the State has exercised its power in such a way as to 

place a special, and therefore impermissible, burden on minority interests"). Similarly, in 

Hunter, the Court saw through the textual veneer of that amendment, holding that while its 

"procedural gauntlet" facially applied to whites as well· as blacks, and to gentlles.as weUas 

Jews, "the reality is that the laws impact falls on theminQrity." Hunter, 393 U.S. at 391. 

That was so, the Court reasoned, because politically dominant majorities ordinarily do not 

need the protection of antidiscrimination laws, and thus lose nothing by an amendment that 

makes such laws less likely to be enacted. hi.; see~ Romer, 116 S.Ct. at i627 (Colorado 
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gays and lesbians of"special benefits" but "impose[d]a special disability upon those persons 

alone"). 

In both. Hunter and Seattle. the Court emphasized that the decisive factor in 
. ."

deterinining the "racial nature" of a facially neutral law is neither the presen~ of explicit 

6·references to race nor the facial "equality" of the law's application to all racial and ethnic 
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groups. Instead, the Court required a real-world assessment identifying the groups hurt by 

the challenged law. After rejecting defendants' argument that Hunter is necessarily inapposite' 

because Initiative 350 nowhere mentioned "race" or "integration, " the Court rejected the·. 

. contention that ''busing for integration, unlike the fair housingordinance.involved in Hunter. 

is not a peculiarly 'racial' issue at all." Seattle, 458 U.S. at 471·72. The Court recognized that· 

both whites and blacks were on each side of the Initiative 350 debate, and that both whites 

and. blacks may well benefit from school integration. 1st at 472. But the Court defined the . 

critical question as whether "desegregation of public schools, like the Akron open housing .... 

ordinance, at bottom inures primarily to the benefit of the minority, and is desi~edfor that 

purpose."' Seattle, 458 U.S. at 472 (emphasis added). It then held that b:using to achieve 
. . 

integration, though more "controvers[ial] than ... the sort of fair housing ordinance debated . 
.. . 

in Hunter, •. '. is legislation that is ·iiI· [minorities'] interest." M. at 474 (quotations 

omitted).27 

Like the proponents of the Akron Amendment and Initiative 350, supporters of . 

Proposition 209 have made the claim. .that one of its components, the anti-discrimination 

i 
27 That "affirq1ative 8;ction" may, in some of its forms, be a "controversial" remedy for 

race discrimination, or that it may be opposed by some African-Americans, Uitinos or 
members of other minority groups who are the intended beneficiaries of "preferences," is 
irrelevant to the inquiry. Such an argument was explicitly considered, and rejected, by the 
Court in Seattle, 458 U.S. at 472. The Court acknowledged that blacks and whites could 
:be counted on both sides of the Initiative 350 debate, and even that whites stood to gain 
from the racially integrative' effects of busing. IQ. The same; of course, can be said about 
preference programs, insofar as they are controversial across racial lines and' that even 
whites and males stand to benefit from the diversifying effects of the programs. But these. 
do not change the fundameIitallyracial character of Proposition 209's ban on preferences. 
Again, the test is whether the burdened category of policies is one that "inures primarily to 
the benefit of the minority, and is designed for that purpose." Seattle, 458 U.S. at 472. 
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provisions, aids minorities. Such help is altogether illusory. It adds nothing· to existing 
. . 

. constitutional and statutory protecti~ns already available to' minorities and women;· there 'is 

no such thing as discrimination against racial minorities that is lawful under existing law, but 

newlyprohibited by the Proposition 209. During the political campaign over the Proposition 

209, proponents were repeatedly. challenged to identify even one such example, and never 

could do so. AS the LAO concluded, ,the only programs targeted by the initiative are race 

and gender conscious affirmative action programs. (Taylor decl., '2; ~ .w.m: Legislative 

'Analyst's Yes/No Statement.) The sole effect is to ban race and gender conscious affirmative 

action programs which benefit women andminorities.28 · Like the Akron ordinance and 

Initiative 350, the textual color-blindness of Proposition 209 masks its "practical effect" 

(Seattle, 458 U.S. at 474): to prohibit affumativeaction programs benefitting minorities and 
. ' 

women. 

Despite its general language, Proposition 209 unequivocally eliminates affirmative. 

action programs designed to remedy the effects of discrimination against women and 

minorities. As in Hunter, the initiative deals in "explicitly racial terms with legislation 

designed to benefit minorities 'as minorities,' not legislation intended to. benefit some larger 
. . 

group of underprivileged citizens among whom minorities were disproportionately 

represented." Seattle, 458 U.S. at 485. As in Seattle, Proposition 209 "places unusual burdens'. 

on the ability of racial groups to enact legislation specifically designed to overcome the 

«special condition' of prejudice.", Seattle, 458 U.S. at 486. Because the initiative thus 

"curtail[s] the operation of those political processes ordinarily to be relied upon to protect ' 

23, 28 Moreover, even if Proposition 209 did,. counter to reality, ban some form of 
24 

26 

27 

28 

"discrimination" against mlllOrities that is presently legal, that could not remotely save the 
initiative. Analogous theoretical defenses could certainly have been made for the Akron 

. charter amendment and for Initiative 350. The Akron amendment covered all legislation 
dealing with discrimination "on the basis of race," and therefore "helped" minorities by 
making enactment of Jim Crow housing segregation ordinan~es more difficult. Likewise, 
Initiative 350 "helped" minorities by making it more difficult for a locality to use busing to 
resegregate Seattle schools. Yet these hypothetical benefits to minorities did not forestall 
the Court from finding harm to minorities' in Hunter and Seattle. They cannot do so here 
either since, as in both those cases, minorities must bear tne full brunt of the amendment 
at issue. 
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minorities," it is on its face presumptively unconstitutional. ,kL (quoting United States Y. 

Caro1ene Products. 304 U.S. at 153.n.4 (1938» . 

3. 	 . Proposition 209 Imposes a Peculiar Disadvantage On Racial Minorities' Ability 
To Participate in thePoliticaI Process by Restricting Race-Conscious 
ADinnative Action - But Not Other Categories of Government Preferences ­
to the Remotest Level of Governmental Decisionmaking 

Proposition 209 singles out "racially conscious legislation" for "peculiar and 

disadvantageous treatment," to which· other types of legislation are not subject •. Seattle. 458 

U.S. at 485. It thus suffers from precisely the same constitutional failing that invalidated the 

referenda in Hunter and Seattle: barring all units of state and local government, all the way 

up to the state legislature, from enacting race~conscious affirmative action permissible under 

the United States Constitution to redress racial discrimination. In the words of Seattle, 

Proposition 209 "require[s] that laws •.• 'designed to ameliorate race relations or to protect 
, 

racial minorities' be confirmed by popu1ar vote of the electorate as a whole, while comparable 

legislation is exempted from similar procedure.",kL .at 486-87; ~~ Hunter. 393 U.S. at 

387 (amendment language required that housing ordinances benefitting minorities "first be 

approved by a majority of the electors"). 

other kind of "preferential treatment" they might wish to bestow. Notwithstanding the 

compelling interest in addressing·"the unhappy persistence of discrimination" against women. 

and minorities Adarand Constructors. Inc. v, Pena.' . . -- U.S. --, 115S.Ct. 2097, 2101, . 132 LEd. . . . 

2d at 188, it js only in the area ofrace and gender that "preferential" programs are made off-

limits. In the area of public employment, for example,. preferences may constitutionally be 

granted to veterans, to persons over 40, to the disabled, or even to those who are simply well": 

connected. Nor is there any prohibition on preferences for persons within commuting 

distance of an area whose state legislators exert sufficient influence over their:colleagues. In 

public education, preferences can still constitutionally be granted to alurimi children, or based 

on geographical considerations. In public contracting, preferences may be granted to favored 

industries, utilities, or. growers; they may also be based on regional political clout. Only 
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"preferential treatment" based on race and gender- even where necessary to remedy past or 

ongoing discrimination - is forbidden. 

Proposition 209 is thus far less C()nstitutionally defensible than either the Akron charter 

amendment or Initiative 350. The Seattle Court, building upon HUnter. recognized that the 
, .. 

ability of racial minorities tq participate "equally"·and"in a reliable and meaningful manner" 

in the political process could be crippled by the ImpUcitas well as explicit elimination of an 

existin~ political channel for redress of racial issues: 

It surely is an excessively formal exercise, then to argue that the procedur8.1 
revisions at issue in Hunter imposed special burdens on minorities, but that the 
selective allocation of decision making authority worked by Initiative 350 does 
not erect comparable political obstacles. Indeed, Hunter would have been 
virtua.¥y identi~ to this cas~ had the ~onc~arter a~endment s~{>ly.barred 
the City Council from passmg any faIr housmg ordmance, as Initiative 350 
forbids the use of virtually all mandatory desegregation strategies .. Surely, 
however, Hunter would not have come out the other way had the charter 
amendment made no provision for the passage of fair housing legislation [at 
all], instead of subjectmg such legislation to ratification by referendum. . 

. 	 . 

Seattle, at 474-75. In Seattle, the Court "grapbically. demonstrated" its point· by noting that 

under Initiative 350, "longstanding desegregation programs" in three Washington cities 

would be "swept away" and U[a]s a practical matter, it seems most unlikely that .proponents 

of de segregative busing ... will be able to obtain the statewide support now needed to 

permit them to desegregate the schools in their COrD.munities." .Ish at 484 n.27 .. 

~roposition 209 similarly threatens desegregation programs up and down the s~ate,·along 

with hundreds ofother programs set up by the state, by cities, b~school boards, and by 

other instrumentalities of state and local government. . Critically, it leaves 'no possibility 

whatsoever {or resurrection of these programs --absent a statewide· constitutional 
! 

amendment tepealing Proposition 209. 

In the absence of Proposition 209, the normal channels of state and local 

government are, of course, . fully open to the proponents of affirmative action. See,·~ 

Young decl., '17 ("issues surrounding the University's academic policy toward affirmative 

action is an on-going source of great interest and vigorous debate for the Regents, the 

Chancellors of the nine. campuses and the UC Faculty"). The Supreme Court bas in fact 
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expressly recognized that the authority removed by Proposition 209 otherwise clearly 

belongs to state and local governments. 

It would seem equally Clear ••. that a state or local subdivision •.• 
has the authority to eradicate the effects of priv~te discrimination within its 

. own legislative Jurisdiction. • • • .,. 
Thus, if the [govel1lJllental entity] could show that it has essentially . 

become. a' "passiveparticipant" in a system of racial exclusion practiced by 
elements of the local construction industry, we think it clear that the [entity] 
could take affirmative steps to dismantle such a system. . 

. , ., 

City.of Richmond y, l.A Croson Co .. 488 U.S. 469, 491-92, 109 S.Ct. 706, 102 LEd. 2d 


854 (1989) (footnote onlitted) .. ~.a.ls.Q.w.. at486 (squarely rejectingtbesuggestion that a 


municipality is constitutionally required to "limit any race-based remedial efforts to 


eradicating the effects of its own prior discrimination"); United States v,Paradise, 480 U.S. 

' 


, 149, 166-67, 107 S.Ct. 1053,94 LEd. 2d 203 (1987) (plurality opinion) (lilt is now well ,. 


established that government bodies,inc1uding courts, may constitutionally employ racial . 


classifications essential to remedy unlawful treatment of racial or ethnic groups, subject to 


discrimination. . .• The government unquestionably has a compelling interest in remedying 


past and present discrimination by a state actor.") (citation omitted); Adarand, 115 S.Ct. at 

1. '. 

2117 ("Finally, we wish to dispel the notion that strict scrutiny is·'strict in theory, but fatal· 
, 

in fact.' The unhappy persistence of both the practice and the ,lingering effects of. racial 

discrimination against minority' groups in this country is an unforturiate reality, and 

government is not disqualified from acting in response to it.") (citation omitted); Freeman 

v. Pitts, 503 U.S, 467, 484" 112S.Ct. 1430, 118.LEd, 2d 108 (1992) ("[t]he duty and 


responsibility of a school district once segregated by law is. to take all steps necessary to 

I ' 

eliminate the vestiges of tbe unconstitutional ~~ segregation."). 

Notwithstanding the traditional and even mandatory duty of state and local 

government to remedy discrimination, Proposition 209 dictates that no constitutionally 

permissible interest in ending or alleviating discrimination can ever warrant race or gender 

conscious measures. Other groups may freely pursue preferential policies in any area they 

please, no matter their triviality or limited application. Yet racial minorities are 

categorically barred frpm pursuing any race-conscious relief, even where it is necessary to 
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eradicate past or ongoing discrimination -an interest the Supreme Court has specifically 
.. 	 .. 

held to becompelling.29 Proposition 209 thereby carves out racial minorities out of the 

. political prOcess at the very juncture where it is most vital to them. 
. 

4. 	 Proposition 209 Is Not Narrowly Tailored to Achieve a Compelling State 
Interest ~ .. 

Where the process for addressing race-conscious legislation ~is singled out for 

peculiar and disadvantageous treatment, the governmental action .plainly 'rests on 

"distinctionS based on race."'" . Seattle. 458· U.S. at 485, (quotingJames y. Yaltierra.402 

U.S. at 141 (quoting Hunter. 393 U.S. at 391).)· Because Proposition 209 impedes the 

ability of racial minorities to obtain beneficial legislation, it is "inherently suspect," Seattle. 

458 U.S. at 485 and subject to "the most rigid scrutiny." N.; see m Adarand. 115 S.Ct. at 

2106. 	 To survive this strict scrutiny, the initiative's defenders must show that it is narrowly· _. 

. tailored to achieve a compelling state interest. This they cannot remotely do. . 

Already existing constitutional r~strictions on race-based affirmative a.ctionrefute 

any conceivable attempt to argueiliat Proposition 209 serves an interest in eliminating 

reverse discrimination. The only race-conscious programs permissible under existing laws 

are those that are themselves narrowly tailored to serve compelling interests. :See ~ 

. 29 Nor, uIiderPrOposition 209~ can the constitutionally permissible interest of 

prOmotion of racial diversity in education ev(!r be sufficiently.compelling for slate or local 

educational entities to institute appropriate compensatory. programs or measures. See 


. Regents of the University of California v. Bakke. 438 U.S. 265, 320, 98 S.Ct.2733, 57 

L.Ed.2d 750 (1978) (opinion of the. Court per Powell, J.) eIn enjoining petitioner from 

ever considf!Iing the race of any applicant, however, the courts below failed to recognize 

that the state has a substantial interest that legitimately may be served by a properly . 

devised admissions program involving the competitive consideration of race and ethnic 

Qrigin. For this reason, so much of the California court's judgment as enjoins petitioner 

from any consideration of race must be reversed."); iQ. at 328 (opinion of Brennan, J., 


. joined by White, Marshall, and Blackmun, JJ., concurring in part and dissenting in part); 
Wygant v. Jackson Bd. Qf Educ., 476 U.S. 267, 286, 106· S. Ct. 1842, 90 L.Ed. 2d 260 
(1986) (O'Connor, J., concurring).id. at 288 n...; North CarOlina State Bd.ofEduc. y, 

Swann, 402 U.S. 43, 45 91 S.Ct. 1284,28 L.Ed. 2d 586 (1971) ("school authorities have 
wide discretion in formulating school policy, and ••. as a matter of educational policy, 
school authorities may well conclude that some kind of racial balance in the school is 
desirable quite apart from any constitutional requirements"); Sweatt v. PainteL 339 U.S. 
629, 634 (1950); Crawford v. Bd. of Education of City ofl.os Angeles. 17 Cal. 3d 280, 295· 
96 (1976). 
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Croson, 488 U.S. at 491-93,509-11. Those programs are, accordingly, the only ones that 

would be eliminated by Proposition 209. There can be no compelling interest ih 

eliminating programs that are themselves narrowly tailored to serve compelling interests. 

By the same token, the State can have no compelling interest in a Hcolorblind". 
~ .. 

system of public contracting, employment, or education, where such system conflicts with 

the recognized compelling interest in eradicating "the unhappy persistence of both the 

practice and the lingering effects of racial discrimination. H Adarand 115 S.et. at 2101. 
. \ . . 

~Color-blindnessH can become a constitutional virtue only where and when discrimimi.tion· 
. .. 

. and its vestiges are eradicated. Otherwise, as the Supreme Court recognized, goveinment 

necessarily has a compelling interest justifying carefully crafted race-:conscious affirmative 

action to remedy "the practice and lingering effects of racial discrimination against 

minority groups." lQ.; Croson, 488 U.S. at 509-11 .. 

To compound the absence of any conceivable interest justifying the restructuring of 

the political process accomplished by Proposition 209, the measure fails the Hnarrow 
. . 

tailoring" requirement of strict scrutiny. Lower federal courts, especially the Ninth Circuit, 

have held in the most explicit terms that "[l]ike the federal government, astat~ ~r its 

political subdivision not only has the authority -- indeed the 'constitUtional duty' -- to 

ascertain whether It is denying its citizens equal protection of the laws· and,if ,so, to take 

correctivesteps."· Associated Gen. Contractors of Cal. v. Coalition for Economic Equity. 

2.0813 F.2d 922, 929 (9th Cir. 1987) (hereinafter "AGC I") (citation omitted). Eyen more, 

21 

. 22 

23 

24 

25 

26 

27 

28 

these cases emphasize that exercise of this power is "deeply rooted" as a respqnsibllity of 
i . . 

government 'at these levels •. Associated Gen. Contractors of Cal. y. Coalition fox 

Economic Equity, 950 F.2d 1401, 1406 (9th Cir. 1991) (quoting AGC I, 813F.2d 922.); 

Co~al Const. Co. v. King County, 941 F.2d 910, 920 (9th Cir. 1991) ("the State has the 

power to eradicate racial discrimination and its effects in both the public and private 

sectors, and the absolute duty to do so where those wrongs were caused intentionally by 
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the State itself" (quoting Croson. 488 U.S. at 518 (Kennedy, J., concurring».)30 As 

specifically stated by Judge' O'Scannlain in' Coral Construction: 

A,state or municipality, when presented with evidence of its oWp culeability
in fostering or fuithenng race discri..mination, might be remiss if it failed to 
act upon sU,ch evidence. ' .. '. . 

The remedy for intentional discrimination often calls for race-specific relief. 

941 F.2d at 921,920.31 

, ' , 

Proposition 209's ban on race "preferences" is sweeping and virtually abs()lute. It 

excepts retrospectively only "court order[s] and consent decreers] which [are] in:force as of 

the effective date" (subsection,(d» - nothing in the law excepts.court orders or decrees 
. - . J 

entered thereafter. Nor does Proposition 209 make any exception for·good fai~h voluntary 

efforts to comply with federal civil rights laws by eliminating the vestiges of 

discrlmination;32 instead, it bans such efforts, no matter how compelling the evidence of 

past discrimination and no matter how narrowly tailored the plan. Proposition:209's 

indiscriminate reach "undermines public employers' incentive to meet voluntarijy their civil 

rights obligations" (Wygant, 476 U.S. a1290 (O'Connor, J. concurring», and "d~shes 
. , 

the constitutional responsibilities of the political branches to say they must waitto act 

30 See also Freeman, 503 U~S. at 484 (school districts have "duty aild·responsibility" to 
,eradicate effects of de jure segregation); McDaniel v. Barresi, 402 U.S. 39, 41, 91 S.Ct. • 

1287, 28 L.Ed. 2d 582 (1971) (remedying desegregation ~\vill almost invariably require that 
students be assigned 'differently because of their raee.ttl);'Green v. New Kent County Bd. 
of Education, 391 U.S. 430, 437, '88 S.Ct. 1689, 20 LEd.2d 716 (1968) (school districts 
responsible for segregation must remove vestiges "root and branch"); cf. Swann, 402 U$. " 
43, 45-46, 9~ S. ct. 1284, 1286 (1971) (striking down state anti-busing law that, "operates to 
hinder vindication of federal constitutional guarantees). ' 

31 See also United States v. Paradise. 480 U.S. 149, 167 (1987); Local 28 Sheet Metal 
Workers v. EEOC, 478 U.S. 421, 445, 106 S.Ct. 3019, 92 LEd. 2d 344 (1986); Peightal y, 
Metropolitan Dade County. 26 F.3d 1545, 1553 (11th Cir. 1994); Concrete Works v. City 
and County of Denver, 36 F.3d 1513, 1521 (10th Cir. 1994), cert. denied. 115 S.Ct. 1315 
(1995); Donaghy v. City of Omaha, 933 F.2d 1448, 1458 (8th Cir.),~. denied. 502 U.S. 
1059 (1991), O'Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 424 (D.C.Cir. 
1992); Stuart v. Roache, 951 F.2d 446, 450 (1st Cir. 1991) (Breyer, J.); Cone Corp. v, 
Hillsborough County. 908 F.2d 908, 915 (11th Cir.),oo. denied. 498 U.S. 983 (1990). 

32 Proposition 209's incompatibility with federal statutes promoting voluntary 

affinnative action is descn'bed in detail infra, part IV.C. 
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until ordered to do so byacourt.tI Croson. 488 U.S. at 519 (Stevens, J., concurring); ~ 

ContI Constrnction.941 P.2dat 921. Par from being narrowly tailored to serve a 

compelling interest, it forbids state and local government from serving the interest in 

remedying disCrimination- an "compelling state interest[] of highest order." Roberts v. 
" .. 

United States Jaycees, 468 U.S. 609, 624,(1984). It thus fails strict scrutiny. 

B. PROPOSITION 209 VIOLATES THE EQUAL PROTECTION CLAUSE, BY 
IMPOSING AN UNJUSTIFIABLE BURDEN ON mE ABILITY OF ., 
WOMEN TO OBTAIN PROTECTIVE LEGISLATION 

Proposition 209. cuts off normal political channels to women, by' categorically 

prohibiting gender-conscious affirmative action programs. Just as the constitutional 

,amendments in Hunter and Seattle ''place[d] special burdens on the ability of mmority 

groups to achieve beneficial legislation" (Seattle, 458 U.S. at 467), Proposition 209 places 

special burdens on women seeking beneficial legislation. And.just as the constitutional 

amendment i~ Romer "made itmore difficult for [gays and lesbians] .•. to seek aid from' 

the government" Romer, 116 S.Ct. ~t 1628, Proposition 209 makes it more difficult for 

women to seek gender-consciouS aid from the goveniment,even where necessary to 

remedy discrimination against them. 33 Proposition 209 thus constitutes a gender-based 

classification subject to heightened scrutiny, which itcannoi remotely satisfy. It is not 
, . 

' substantially related to important state interests; to the contrary, it would prevent state 

33 In thyory, of course, Proposition 209 would prohibit affirmative action programs 
designed tobeIiefit men as well as those designed to benefit women. However, neither 
the State nor the proponents of Proposition 209 have identified a single example of an . 
affirmative action program inuring to the benefit of men, though repeatedly challenged to 
do so. Accordingly, the Legislative Analyst concluded that the impact of Proposition 209 
would be on affirmative action programs benefitting "women and minorities." See lAO's 
Yes/No State~ent \ A YES vote on this measure means: The elimination of 'those 
affirmative action programs for women and minorities run by the state or local , 
governments in the areas of public employment, contracting"and education that give 
'preferential treatment' on the basis of sex, race, color,ethnicity, or national origiIi.") , 
Moreover, even if there did exist some affirmative action programs for men that would be 
eliminated by Proposition 209, there can be no question that the gender-conscious 
programs aboliShed by Proposition 209 "inure[] primarily to the benefit" of women. ~ 
Seattle, 458 U.S. at 472. 
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and local governments from addressing the compelling interest in remedying 

discrimination against women. 34 


The level of scrutiny required for laws that impose a burden oil· women,. though not 

quite as strict as that which applies to race-based classifications, is greater than th~t . 
applied by the Romer Court Because gays and lesbians, unlike women, have never been 

deemed a ."suspect class," the Court applied only rational basis review. Romer, 116 S.Ct. 

at 1627 (stating that "if a law neither burdens a fundamental right nor targets a suspect 

. class, we will uphold the legislative classification so long as it bears a rational relation to 

some legitimate end," but that "Amendment 2 fails, indeed defies,even this conventional 

inquiry.") In this case, by contrast, heightened scrutiny applies to Proposition 209's 
. , . 

restriction on programs designed to benefit women~ "Parties who seek to defend gender-

based government action must demonstrat,: an exceedingly 'persuasive justification' for 

that action,." United States v. Virgini§., 116 S. Ct. at 2267 (1996) (quoting J.E.B., 511 U.S. 

.at 136-37; Mississippi University for Women v. Hogan, 458 U.S. 7i8, 724, 102 S.Ct. 3331, 


·7J L.Ed. 2d 1090 (1982». 

34 This burden on women is not lessened by demographics that may make women a 

numerical majority. Although women have presumably been such a theoretical voting 

majority since winning the right to vote, Supreme Court precedent nevertheless recognizes 

that laws "denying rights or opportunities"'towomen must receive "skeptical scrutiny," See. 

United States v. Virginia, 116 S.Ct. at 2274. Thus, the courts have never upheld sex-based 

classificatioIrl on the ground that women could have formed a voting majority against the 

challenged law. It is the history of sex discrimination that the Court has found decisive in 

applying heightened scrutiny to gender classifications. Se~ J.E.B., 511 U.S. at 136-37, 128. 

LEd.2d at 101-02. Moreover, any argument that laws targeting a numerical majority are 

not constitutionally suspect fails to address Hunter, in which the llurdened groups included 


. racial minorities, ethnic minorities, religious minorities, and those of non-U.S. origin or 

descent. Although a voting blocof racial minorities, Catholics, Jews, and foreign-born 

people may well have constituted a voting majority in Akron,· heightened scrutiny of a 

discriminatory law has never depended on whether all the people targeted by the law, 

taken together, would constitute a numerical majority. Indeed, recent equal protection 

cases apply precisely the same level of scrutiny to race-based classifications that burden 

the white racial m~ority as to those that burden racial minorities. ~~ Adarand, 132 

LEd.2d 158) 
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There exists no "exceedingly persuasive justification" for imposing a blanket barrier 

to the enactment of affirmative action laws benefitting women. 3S As the Supreme Court 

has. long recognized, "our Nation has had a long and unfortunate history of sex 

discrimination.". United States v. Virginia, 116 S. Ct. .at 2214-75 (quoting Frontiero v. 
Richardson. 411 U.S. 671, 684, 93 S.et. 1764,36 LEd. 2d 583(1973».· Through a century 

plus three decades and more of thathLstory, women did not count among voters 

composing .rwe the People"; not until 1920 did women gain a constitutional right to the 
.. . 

franchise. And for a half century thereafter, it remained the prevailing doctrine that 

government, both federal arid state, could withholdJrom women opportunities ~ccorded 

men so long as any "basis in reason" could be conceived for the discrimination. . United 

States v. Virginia, 116 S. Ct. at·2275. As the Supreme Court has stated: "Reduction in 
. . . ..... . 

. the disparity iIi econoIniccondition between men and women. caused by the . long history of 

discrimination against women has been recognized as such as an important governmental 

. objective." Califano v. Webster, 430 U.S. 313, 317 (1977) (citing cases). 

It is this history of sex discrimination that "warrants the heightened scrutiny we 

afford allgender,.based classifications today." J;E.B., 511 U.S. at 1425. There is' no 

important, or even legitimate, reason to impose peculiar burdens on women seeking 
. I . 

affirmative action remedies. Any purported interest in "gender-blindness" fails for the 

same reasons as the purported interest in color-blindness. Far from serving. an important 

purpose, Proposition 209 would defeat the high governmental interest in eradicating the 

vestiges of discrimination against women. 

C. PROPOSITION 209'S BAN ON AFFIRMATIVE ACTION PROGRAMS· WHICH i 

REMEDY OR PREVENT VIOLATIONS .OFFEDERAL CML RIGHTS LAWS· 
VIOLATES THE SUPREMACY CLAUSE 

Throughout California, cities, school districts and other governmental agencies faced 

with evidence of past or present discrimination have implemented race and gender-conscious 

3S Furthermore, any purported "gender-blind" rationale is undercut by claUse (d), 
which would permit sex-based classifications deemed "reasonably necessary." 
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desegregation and affirmative action programs to remedy the effects ofthat discrimination.36 

Such affirmative action programs represent voluntary efforts by public agencies to meet their 

.obligations under Titles VI and VII of the Civil Rights Act of 1964,' TItle IX of the 

Educational' Ame~dments .of 1972, . arid .' the . Constitution. These efforts comport with .. . 

Congress' goal of encouraging voluntary compliance 'with federal civil 'rights; ,laws and 

affording public agencies discretion to utilize affirmative action asa means of accomplishing 

such compliance: By outlawing all race and gender-conscious policies in public employment, 

,contracting, and education, including those implemented specifically to remediate the effects 

of prior or present race and sex discrimination, Proposition 209 "stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress" (Hines X. 

' Davidowitz,312 U.S. 52, 61 S.Ct. 399,85 LEd. 2d581 (1941» embodied in federal civil rights 

laws and is thus preempted. 

1. 	 A State Law Is Preempted If It Stands As An Obstacle To Congressional 
Purposes or Interferes With the Methods Chosen By Congress to Serve Those 
Purposes 

Under the Supreinacy Oause (Article VI, Cl. 2), a state law is preempted, absent an . 

express statement in a federal statue, when it "stands as an obstacle to the acco~plisbment 

and execution of, the full purposes and objectives of Congress." Gade v. National Solid 

Wastes Management Association, 505 U.S. 88, 98, 112 S.Ct. 2374, 120 LEd.2d 73 (1992). ' 

State law "stands as an obstacle" to .the full.implementation of federal law if itS operation 

contravenes federal policy or even if its shares the, same goal but "interferes with the methods 

.by which the federal statUte was designed to reach th[at] goal." Gade. 505 U.S. at 103, 
i 

quoting International Paper Co. v. Ouellette, 479 U.S. 481, 494, 107 S.Ct. 805, 93 LEd. 2d 

36 For instance, the City and County of San Francisco enacted MBE and WBE 
programs after an exhaustive, disparity study showed that women and minority contractors 
have been substantially underutilized in the award of public contracts by San Francisco 
and that they had been subject to discrimination in the industry. See Associated General 
Contractors of California v. Coalition for Economic Equity, 950 F.2d 1401 (9th ar. 1991). 
Likewise, the Cpunty of Santa Oara implemented an affirmative action plan when it was 
clear that women and minorities had long been substantially Underrepresented in craft and 

,other positions within various county agencies. See Johnson v. Transportation AgenCY. 480 
U.S. 616, 107 S.Ct. 1442, 94 LEd. 2d 615 (1987). ' 
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883 (1987) .. Such interference may be an indirect "chilling effect" on the federal policy rather 

than a complete bar. ~~Felder v. Casey~487 U.S. 131, 108 S.Ct. 2302,101 L.Ed.2d 
, . . 

123 (1988) (state statute requiring plaintiffs. to serve a notice of claim on a state or local 

government defendant' and wait. 120 days before filing suit was preempted by the federal Civil 
. , ." 

Rights Act); Xerox Corp. v. County of Harris, 459 U.S. 145, 103 S.Ct. 523, 4. L.Ed. 2d 23 

(1982) (local imposition of personal property taxes on goods store in federally created duty-

free zones preempted as inconsistent with Congress' purpose of encouraging use of American 

ports); Nash v. Florida Industrial Cornm'n., 389 U.S. 235, 88 S.Ct. 362, 19 L.Ed. 2d438 (1967) 

(Florida law refusing unemployment insurance to claimants who file unfair labor practices 

preempted by national Labor Relations Act); Fanners Educational and Cooperative Union, 

ofAmerica v.WDAY, 360 U.S. 525, 79 S.Ct. 1302,3 L.Ed. 2d 1407 (1950) (state libel law 

preempted by Federal Communications Act which required radio stations to 'afford equal time 

to competing candidates without editorial control). 

2. 	 In Order To Eradicate Discrimination . and Its Vestiges, Federal Law 
Encourages State and wcal Entities to Adopt Voluntary Affirmative Action 
Plans for Women and Minorities . 

The centerpiece of the Civil Rights Act of 1964 is Title VII, whose prohibition against 

discrimination in employment, was designed to "break down 010 patterns of racial segregation 

and hierarchy." United Steel Workers of America v. Weber, 443 U.S. 193,'208, 99, S.Ct. 2721, 

61 L.Ed.2d 480 (1979) .. In accomplishing this goal, "Congress intended voluntary compliance 

to be the preferred means of achieving the objectives of Title VII." Local No. 93. 

International Association of Firefighters v. Cleveland, 478 U.S. 501, 515, 106 S.Ct. 3063,92 
i . . 

L.Ed. 2d 405 (1986).37 Title VII was intended to serve as a 

catalyst to cause "employers and unions to self-examine and to self-evaluate 
their employment practices and to endeavor to eliminate, so far as possible, the 
last vestIges of an Unfortunate and ignominious page in this country's history." 

37 See generall~ EEOC v. Hiram Walker & Sons, 768 F.2d 884, 889 (7th Cir. 1985) 
(accord); Bushey v. N.Y. St. Civil Service Comm., 733 F.2d 220, 226 (2d CiT. 1984); 

. Moore v. City of San Jose. 615 F.2d 1265, 1271 (9th CiT. 1980); Pettway v. American Cast 
Iron Pipe Co" 576 F.2d 1157, 1183 (5th Cir. 1978),~. denied, 439 U.S. 1115 (1979). . 
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Weber. 443 U.S. at 204 (quoting AJbemarlePaperCo, y. Moody. 422 U.S. at 418.)38 

Voluntary compliance has special sigilificancein the public sector. As Justice 

O'Connor has observed, 

The value of voluntary compliance is doubly important when it is a public 
employer that acts', both because of the example its voluntaIJassumptton of 

' responsibility sets and because the remediation of government81 discrimination 
is ,of unique importance. 

Wygant 476 U.S. at 290 (O'Connor, J., concurring in part and concurring in the judgment). ' 

In extending coverage of Title vn to state and local 'public entities. Congress similarly found 

that 

Discrimination by government ••• serves a doubly destructive purpose. The 
exclusion of minorities from effective participation in the bureaucracy not only 
promotes ignorance ofminority problems in that particular community, but ~o 
creates mistrust alienation, and an too often hostility toward the entire process 
of government. ' , 

S. Rep. No. 92-415, p. 10 (1971), quoted in Wygant, 476 U.S. at 290. 

The EEOC guidelinesspecifica1ly endorse voluntary affirmative action as, consistent 

with Congress' purpose: 

The principle of nondiscriminati<;m in em,Ployment, because of' race,color, 
r~ligion, sex, or national origin, and the.pnnciple tbateach person subject to 
TItle VIIsbouldtake voluntary action to correct the effects of past 
discrimination and to, prevent present and future discrimination without 
awaitin~litiga~ion, are mutu~lyco~istent~d int~r~ependent methods, of 
addressmg SOCIal and econOIDlC condItions whIch preCIpItated the enactment of 
Title VII. Voluntary affirmation action to 'improve opportunities for minorities 
and women must be encouraged and 'protected in order to carry out the 
Congressional intent embodied in Title VII.' " 

, , ' 

29 C.F.R. §1608.1(c) (emphasis added). ,Thatguideline was quoted by the Supreme Court 

with approv.a1 in Local No. 93, 478 U.S. at 516, and is thus entitled to greaf deference. , ' 

Griggs, 401 U.S, at 433.;34; EEOC v. Commercial Office Pr~ducts Co., 486 U.S. 107, 115 

(1988). 

In light of Title VII's emphasis on voluntary compliance as the preferred means of 

attaining those objectives, the Supreme Court has held that voluntary affirmative, action "can 

38 Congress recognized that voluntary compliance has the obvious advantages of 
reducing the cost of litigation, promoting judicial economy, and vindicating an important 
societal interest by promoting equal opportunity. Kirkland v~ N.Y. State Dept. of 
Correctional Services, 711 F.2d 1117. 1128-2.9, 0.14 (2d Cir. '1983). 
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playa crucial role in furthering TItle Vll's purpose of eliminating the effects of discrimination 

in the workplace, and that TItleVll should not be read to thwart such efforts~" Johnson v. 

Transportation Agenf4', 480 U.S. 616,.630 (1987). Accordingly, the Court has rejected 

interpretatioDsof Title Vll which would unduly limit affirmative action and thus "create a .­
.	significant disincentive for voluntary action." hL at 630 n.8; Busbey v, N.Y.. S1. Civ. Sm. 

Comm'n, 733 F.2d 220, 227 (2d Cir. 1984) (requiring employer to wait to be sued by minority 

candidates before implementing affirmative action "would serve no purpose'other than to 

impede, the process of voluntary compliance with Title VB and cause the proliferation ,of 

litigation in all such cases, thereby generating litigation costs and favoring litigious over 

nonlitigious employees").39 

The federal' policy of encouraging voluntary compliance with civil rigbts laws applies 

.with equal·force to Titles VIand IX. In enacting Title VI, Congress expressed its preference 

for voluntary compliance •. Title VI directs federal agencies to attempt to secUre compliance 
'. 	 . . 

"by voluntary means" before terminating funds to recent programs. 42U.S.C. §2000d-1; ~ 

Brown v.Califano, 627 F.2d 1221,1232 n.64 (D.C. Cir. 1980) ("Voluntary compliance was the 
. ' 	 , 

.method most obviously encouraged ~y Title VI and HEW's regulations"); Hardy v. Leonarq. 

377 F. Supp. 831, 837-38 (N.D. CaL 1974).40 As with Title VH, affirmative action is an 

important means of obtaining voluntary compliance. Regulations promulgated under Title. 

VI expressly encourage, and in some instances"mandate affirmative action "to overcome the 

effects of prior discrimination." 34 C.F.R. Section 190.3(b)(6). Likewise, Title IX regulations 

I . . 	 ' 

39 See also Detroit Police Officers' Association v. Young, 608 F.2d 671, 690 (6th Cir. 
1979) ("a principle purpose of Title VH is to induce voluntary solutions to racial 
discrimination, .one form' of which is race-conscious affirmative action employment"); 

.Higgins v. City of Vallejo, 823 F.2d 351,355 (9th Cir. 1987) (voluntary affirmative action 
was "consistent with Title vn, for, it embodie[d] the contn'bution that voluntary, employer' 
action can make in eliminating the vestiges of discrimination); In re Birmingham Reverse 
Discrimination Employment Litigation. 29 F.3d 1525, 1537 (11th Cir. 1994) (voluntaIy 
affirmative action is"well.established" as a means to "further Title VH's purpose of 
eliminating the effects ofdiscrimination in the workplace"). 

40 The legislative history contains specific reference to Congress' preference for 
voluntary 'compliance With Title VI. See H.R. Rep. No. 914(11), 88tbCong., lst Sess. 25­
26 (1964); H.R. Rep. No. 914(1), 88th Cong. 1st Sess. 25 (1964). 
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explicitly authorize affirmative action "to overcome the effects of conditions which resulted 
,".o 	 . 

in limited participation therein by persons of a particularsex.". 34 C.F.R. Section 106.3(b). 

Thus, Titles VI, vn, and IX share commonpolicies,41 including that .of· encouraging 

voluntary compliance through affirmative action where appropriate. 
·. . " 

Where practices neutral on their face, such as seniority rankings and promotions based 

on experience, have. the effect of perpetuating segregative patterns, affirmative action may be . 

necessary to the vindication of federal objectives . .s=~United States y. Paradise. 480 U.S. 

149, 168-69 (1987) (where "[d]iscrimination at the entry level necessarily precluded blacks 

from competing for promotions, and resulted in a department hierarchy dominated ~clusively 
, 

by non-minorities ~.•• [the Department cannot] segregate the results achieved by its hiriD.g 

practices and those achieved by its promotional practices"); Johnsonv. TransportatiOn Agen~, 

480 U.S. at 640 (affirmative action in promotion warranted where job categories had .been 

"traditionally segregated by race and sex"); Weber. 443 U.S. at 197 (blacks had been excluded 

from craft union and made up less than 2% ofskilled craft workers); Stuart v. Roache, 951 

F.2d 446,452 (1st Cir. 1991) ("One obvious reason ••. why tbere may havebeen few black 

sergeants in the Boston Police Force in 1978 is that the Department has not hired many black 

police officers before 1970");~ also Higgins v. City of Vallejo, ~23 F.2d 351 (9thCir. 1987). 

. In many situations, race-neutral alternatives are not effective in breaking the pattern of 

segregation. ~~. Stuart 951 F.2d at 448-49,455 (police department's efforts failed to 

produce fair testing procedures or reduce the impact of seniority on promotions). In these 

circumstances, race and gender conscious measures are vital to achieving the congressional 

objectives of eradicating discrimination and its vestiges. 

3. 	 Proposition 209 Is Preempted Because It Interferes With ~e Congressional 
Objective of Eradicating Discrimination and Its Vestiges, and Because It 
Undennines the·Means Chosen By Congress To Accomplish This Objective 

. 	 , 

Proposition 209 would bar all r~ce and gender-conscioUs affirmative action programs 

by governmental agenci~s, including those voluntarily implem,ented to remedy the effects of 

41 a. LanyP. v. Riles. 793 F.2d 969, 982 n.9 (9th Cir. 1984) (court looks to Title VB 
cases for guidance in Title VI disparate. impact cases); Jeldness v~ Pearce, 30 F.3d 1220,· . 
1229 (9th Cir. 1994) (Title VI disparate impact standard applied in Title IX cases). 

) 
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prior discrimination,· irrespective of how compelling. necessary ·or narrowly tailored the 

program may be - and even where it can be demonstrated that race and gender-neutral 

alternatives would be ineffective in breaking down traditional patterns of segregation. The 

effect ofProposition 209's banwill be to perpetuate rather,thaneradicatesegregative patterns 
, - . 

by public agencies. Such a result is clearly at odds with federal policy, which has drawn a 

careful balance between the more extreme courses of requiring employers to adopt 

affirmative action, and barring race and gender conscious measures.42 Where Congress has 

engaged in such balancing, a state law which upsets that balance by adopting a more extreme 

course -is preempted. ~ Hines v. Davidowitz, 312 U.S. at 73-74 (Pennsylvania alien 

registration law waS preempted by the federal Alien Registration Act beC3:use it'imposed 

requirements and disabilities beyond those imposed by the federal Act and thus upset the 

"middle path" between civil rights and the. need for national security struck by Congress); 

Wisconsin Dept. of Industty v. Gould Inc., 475 U.S. 282, 286-87, 106 s.Ct. 1057, 89.LEd. 2d 

223 (1986) (~tate statute preventing three-time violators of the Natiomll Labor Relations Act 

from doing business with the State is preempted even though state law was· designed to 

reinforce the r~quirements of the federal law). 

Proposition 209 also undermines a policy corollary to the goal of encouraging voluntary 

compliance with federal civil rights laws .- the policy of preserving managerial discretion and 

"a relatively large domain for voluntary employer action.". Johnson v. Transportation Agency, 

480 U.S. at ~30, n.8; see Local No. 93.478 U.S. at 520 (congressional votes were obtained 

baseci on assurances that "management prerogatives, and union freedom are to be left 
. . i . 

undisturbed 1'0 the greatest extent possible"; legislators "were far more concerned to:avoid the 
'. .'. . . . 

intrusion into business aUtonomy that a rigid color-blind standard would entail")(citations 

omitted). Preservation of managerial discretion is integral to Title VII's enforcement. As 

42 Proposition 209 also contravenes the federal policy of encouraging voluntary 
compliance with the Fourteenth Amendment. See Wygant, 476 U.S. at 290-91· (O'Connor, 
J. concurring) (citing the Court's "consistent emphasis on 'the value of voluntary efforts to 
.further the objectives of the law"); Coral ConstructiQD., 941 F.2d at 920-21 (voluntary 
affirmative action may be supported by evidence developed after the adoption of . 

. program). 
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Justice Stevens observed, "The logic of antidiscrimination legislation requires that judicial 

constructions of Title VD leave 'Qreathing room' for employer initiatives ~o benefit members 

of minority groups." Johnson, 480 U.S. 'at 645 (concurring opinion).43 

Proposition 209 eviscerates that "breathing room. " Public entities faced 'with finn 
, . .'. 

evidence of past or current· discrimination are "trapped between the competing hazards of 

liability to minorities . if affirmative action is not taken. to remedy apparent employment 
. . 

discrimination and liability to non-niinorities if affirmative action is taken." Wyiant, 476 U~S. 

at 291 (O'Connor, J., concurring in part and concurring in the jUdgment) (emphasis added). 

It leaves public employers ona"high tightrope without a net beneath them" (Weber. 443 U.S. 

at 210 (Blackmun, J., concurring) (citations omitted» in choosing between complying with 

. . '. . 

43· The fact that public employers may be subject to stricter requirements iIi . 
establishing affirmative action than private employers because of the additional.constraints 
imposed by the Equal ProtectionOause (£f. Weber and Johnson's "manifest imbiilance" 

',test with Wygant'§ "firm basis in evidence" requirement)· does not gainsay the managerial 

discretion public agencies continue to possess under Title VII and the Constitution. Even· 

after Adarand Constructors. Inc·v. Pentt 132 LEd.,2d 158, 115 S.Ct. 2097, 2117 (i995), . 

affirmative ~ction, though subject tQ strict scrutiny, isconstitutionally'peITDissiblein 

appropriate circu:mstances: ' 


The unhappy persiStence of both the practice and the lingering effects of • 
racial discrimination against minority groups in this country is an unfortunate 
reality, and government is not disqualified from acting in response to it ... 
When race-based action is necessary to further a compelling interest, such '. 
action is within constitutional constraints if it satisfies, the "narrow 'tailoring" 
test this Court .has set out in previous cases 

, . . 

Adarand, l1SS.Ct. at 2117. The eCRI would'remove.i!.U discretion to implement 
affirniative action programs including discretion countenanced by the Court under Wygant. 
Croson and Adarand. 
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federal versus state law.44 This result is clearly at odds with Congress' desire to afford 

employers a "large domain" in voluntarily complying witb federal civil rigbts laws.4S 

Because Proposition 209 interferes with the discretion tbat federal law confers upon 

public age~cies, it is preempted.. In Lawrence Countyy. Lead Deadwood School DistricL469 

U.S. 256, 105 S.Ct. 695, ~ LEd.. 2d 635 (1985), a school district sought to compel the county 

to distribute' funds, received' under the federal Payment in Ueu of Taxes' Act (which 

"compensates local governments for loss of tax revenues resulting from tax-immune status of 

federal lands) in accordance with a South Dakota statute. That statute required such federal , 

funds be distributed' in the same way general tax revenues, are distributed. The County 

claimed it bad complete' discretion under the federal law to spend the' funds ,on any 

governmental purpose, and that the state law was preempted by the federal Act. ,The Court 
, , 

, , 

'agreed that Congress intended to endow local governments witb discretion andflexibili1:,y in 
, 

'spending the federal moriey as tbey saw fit. It thus concluded tbat the attempt of the state 

law to limit that discretion "obstructs this congressional purpose and runs afoul of the 

Supremacy Clause." Lead Deadwood. 469 U.S. at 270; see also San Diego Unified Port 

44 This dHemma is sharpened by the fact that policies which have a disparate impact 
upon women and minorities may violate Titles VI, VII and IX even in the absence of 
intentional discrimination. Griggs v. Duke PowerCQ" 401 U.S. 424, 91 S.Ct. 849,28 LEd. 

·2d 158 (1971); Guardians ASsociation v.Civil Service Commission of the City of New 
'York, 463 U.S. 582, ]03 S.Ct. 3221 (1983). ' 

<1S . Of course, the discretion afforded to employers and recipients of federal·funds 
subject to federal civil rights laws includes the discretion to refuse to implement 
affirmative action and risk federal liability. However, Proposition 209 is not simply a 
decision by aparticular municipality or PUb,lie agency to discontinue or refuse to,· establish 
an affihnaUve action program. Rather, it constitutes a restraint extraneous to the 
executIve authority of governmental agencies which have direct obligations under federal 
civil rights laws and are subject to correlative federal policies, including the policy of 
affording discretion to and encouraging voluntary compliance by all covered employers 
and programs. .ct. Lead-Deadwood and Gianturco. Despite its status as an amendment 
to the state constitution, Proposition 209 is subject to federal law. See Gomillion v. 
Lightfoot, 364 U.S. 339, 345, 81 s.Ct. 125, 5 LEd. 2d 110 (1960) (state "[1]egislative control 
of municipalities, no less than other state power, lies within the scope of relevant ' 
limitations imposed by the United State Constitution"); Seattle, 458 U.S. at 476 ('The 
issue here .•. is not whether Washington has the autbority to intervene in the affairs of 

.	10caJ 'school boards; it is, rather, whether the State has exercised tbat authority in a 
manner consistent with' the Equal Protection Clause"). 
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District v, Gianturco. 651 F.2d 13,96 (9th Cir. 1981),~denied,4ss U.S. 1000 (1982) (state's 

'attempt to impose a stricter curfew upon airport landings and takeoffs preempted by federal 

aircraft noise regulations that permitted airports to establish operating hours); a,. Fidelity 

Federal Savings & Loan Ass'n V. De la Cuesta" 458 U.S. 141, 155, 1()2 S.et. 3014, 73 LEd. 
, . , 

2d 664 (1982) (California common law forbidding enforcement of due-on-sale clause by 

federal savings and loan'deprived ,lender of flexibility given it by' federal regulations). 

Proposition 209' interferes with the discretion, Congress conferred upon employers and 

recipients of federal funds - including state and local government entities ...; to' utilize 

affirmative action in order to comply with Titles VI,46 VII and IX. • ' Proposition 209 

interferes with public agencies' discretion protected by federal law and is thus preempted. 

D. 	 PLAINTIFFS HAVE DEMONSTRATED TIlE LIKELIHOOD OF IRREPARABLE 
CONSTITUTIONAL HARM IF PROPOSITION 209 IS IMPLEMENTED BY 
DEFENDANTS 

, 

Any implementation of Proposition 209 would violate plaintiffs constitutional right to 

equal protection of the laws guaranteed by the Fourteenth Amendment. By depriving wemen , 

of their minorities of their ability to protect ,their interests through the normal legislative 

process, Proposition 209 constitutes a partial disenfranchisement of these constitutionally. 

protected groups. Furthermore, even putting aside plaintiffs' interests, a speedy determination 

of Proposition 209'sconstitutionality is vital to the public interest. See Lopez v. Heckler. 713 

F.2d 1432, 1437 (9th,Cir. 1983) (lilt isnofonly the harm to individuals involved that we must 

consider in assessing the public interest" but also the harm to "soCiety as a whole"). Without 

an immediate determination, every state and local agency in California will be left uncertain 

as towhet~er they must at once abandon race and gender conscious pregnuns and policies. 

Thus, it is not just the plaintiffs but entire communities everywhere in the State that will be 

left in the lurch. 

46 Although paragraph (e) of the Initiative permits action which "must be taken" to ' ' 
maintain eligibility for a federal program where ineligibility "would" result in loss of 
federal funds, the exception is of little help to recipient agencies where there would be an 
'arguable but not certain violation ofTitle VI in the absence of affirmative action. 
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Preservation of the status quo requires issuance of alRO. Proposition 209, by its own 

terms, is "self-executing" (subsection (h», and applies to "actiqn taken after the section's 

effective date." Subsection (b) .. Under the California Constitution, an initiative amendment 

.. "takes effect the day .after election unless the measure provides otherwise." . Cal. iConst. art 
, .. : 

~ §6. Thus, as of Wednesday, November 6; 1996, all California state agencies, cities, 

counties, public universities, school districts, and other political subdivisions are commanded 

to at once discontinue their programs, on pain of liability to private entities and enforcement 

by the Attorney General. ~. subsections (d) & (g). Moreover, every decisionmakerand 

policymaker within every one of these entities is bound to adhere to Proposition 209. Thus, 

Proposition 209 will have the additional effect of altering the decisionmaking process at all 

levels of government in countless ways, to the detriment of women and minorities throughout 

the State. 

The mere prospect of enforcement by officials will paralyze governmental bodies - not 

to mention the women and minorities effectively disenfranchised by Proposition 209. This 


is more than justa "chilling effect" on speech; it is a total freeze on constitutional rights at 


all levels of government. ~,U, Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2666, 49 


. LEd.2d 614 (1976) (plurality opinion) (irreparable injury shown where plaintiffs deprived of \ 


free speech rights "for even minimal periods of time")~ Without a speedy decision, school 

boards will be left uncertain as to whether they must discontinue magnet programs, and 

parents in the dark as to the decisions they must make regarding their children's educations. 

See,~, dec1s. ofShevada Dove ~8 and Melodie Dove ~V14. Local governments, not to 

mention woken and· minority owned companies, will be without guidance as to how the 

bidding process for government contracts should proceed, and cities may even be subject to 

damage actions. See, ~ Fung decl., 114; Larson decl., '21. College students:will lack 

information they need in decid4ig where to attend school, or whether to transfer in order to . 

secur~ the vital services provided by race and ethnicity conscious support programs. See, ~ . 

decl. of Iran Celeste Davila, 119. Public employers and employees alike will be without 

guidance as to the. standards that govern ongoing hiring, promotion, and lay-off decisions 
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(Grillo decl., '.1'.13·5), and as to how collective ~argaining on equal employment opportunity 

issues should proceed. ~U, declo of Jerry Fillingham, SEIU Local 535, '.14. 

The immediate constitutional violation resulting from Proposition 209 by itself suffices 

to meet plaintiffs' burden of showing irreparable injury. ,~ Elrod, 427 U.S. at 373.74; 
<I .. 

Mitchell V. Cuomo, 748 F.2d804, 806 (2d eir. 1984) (citing 11 Wright & Miller, Federal 

Practice and Procedure. §2948, at 440 (1973) ("Wben an alleged deprivation of a 

constitutional right is involved, most courts hold that no further showing of irreparable injury 

is necessary."»; Association of General Contractors v, City and County of San Francisco, 748 

F.Supp. 1443, 1447 '(N.D.Cal. 1990).afflL 950 F.2d 1401 (9th Cir. 1991). The harm resulting 

from this constitutional violationgo~ far beyond the termination of affirmative action 

programs and the opportunities they provide to underrepresented groups in our society. The 

most grievous injury is the closing off the political process to women and minority groups - , 

stripping them of the opportunity to go to local and state legislative bodies to encourage 

adoption of effective solutions to past and continuing discrimination. As Ailene Hernandez 

,states, "the passage ofProposition 209 will prevent minority and women business owners from 

working through the local political process to adopt beneficial legislation." , Hernandez dec!., 

'16. 

Implementation of Proposition 209 would, of course, also have sweeping effects in the 

,areas of public education, employment, and contracting, as explained' above, · causing 
i.· .. 

additi(;mal irreparable haim to the plaintiff class. The declarations submitted alqng with 

plaintiffs' lRO request demonstrate oIlly a small fraction of the immeasurable' harm that 

would' flow ifrom Proposition 209's categorical ,elimination of countless' state and local 

affirmative action programs, affecting thousands of individuals throughout California. 

Proposi~on 209 threatens two types of irreparable injury for women andmino~ties in 

employment and contracting., Both will face an increase in discrimination against, which was 

reduced by affirmative action programs. Contractors, in particular, will face severe financial 

bardship, 4Icluding the inability of many to remain in business. The termination of 

affirmative action policies such as the requirement that contractors make "good faith efforts" 

to meet MBE and WBE participation goals' will dramatically cut the these contractors' 
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opportunities to obtain public contracts in California. Larson declo '2. Without ~tive 

action policies~ government. agencies and prime contractors' will make it' more difficult for 

MBEs and WBEs to become informed about contracting opportunities. Hernande~ decl, '14. 

This reduction of opportunity will not only reduce the profitability of these finns, (Bums decl., 
"" 

.10 (best· case scenario is that her business will be cut in half if Propositi~n 209 is 

implemented»; it lllay force many of out of business. Hernandez decl. '14; Bums decl., .11. 

The possibility that minority contractors will be driven out of business .by the implementation 

of Proposition 209 constitutes irreparable injury. Tri-State Generation V. Shoshone River·' 

PoweL InC., 805 F.2d 351, 356 (10th err. 1986); Zurn Constructors Inc. v. B.F. Goodrich, 685 

F.Supp. 1172~ 11~1 (D.Kan 1988)(,,[TJhreats to a business' viability can constitute irreparable 

harm.") (collecting cases). The effect of the termination of race and gender conscigus 

progra.ms will be exacerbated by the fact that "the use of race or gender neutral programs to 

address the underutilization of MBEs and WBEs [h~ been] generally ineffective." Larson 

deClo ~n7 .. Similarly, in public employment, women and minorities who have benefitted from 

affirmative action programs will, face increased discrimination and reduced opportu~ties for 

promotion. B~nnet~ declo "4-6; Wong declo " 4-5. 

In the area of. education, Proposition 209 threatens 53 voluntary school integration. 

programs statewide, such as magnet schools" which use race and ethnicity as criteria in 

admissions in. order to provide students of all races and national origins the opportunity to 

attend an integrated school. If.Propo~ition 209 were implemented, the Berkeley school 

system would likely become highly segregated,. as it was before the Berkeley school district 

made classr~om assignments on a race-conscious basis. Roach decl CJ4. Achieving diversity 

in the classroom - one important component of which is racial and ethnic diversity -- is a 

compelling interest Bakke, 438 U.S. at 314-15 (opinion of the Court per Powe~ J.) By 

preventing school boards from using the means necessary to ensure many students the 

. opportunity to attend a racially and ethnically diverse, integrated school, the implementation . 

of 209 would deny many students the opportunity for an integrated education. Office of 

Research Study, "4-5 (absent magnet and other voluntary desegregation programs integrated 

education notpossible in Los Angeles) The loss of.such an opportunity clearly constitutes 
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an irreparable injury . .w. Brown v. Bd. of Education, 347 U.S. 483, 74 S.Ct. 686,98 L.Ed. 

873 (1954). 

The implementation of Proposition 209 would do more than end efforts to achieve 

voluntary integration; it would threaten the ~ery existerice of programs throughout the State, 

which use racial and et~c criteria in order to address educational disadvantages in minority 

communities. According to plaintiff Dana Cun.n.iilgham, an Oakland high school student, 

ending race-conscious efforts to integrate selective programs like the Health ACademy at 

Oakland Tech would "hurt the quality of my education." Cunningham decL, '11. More 

broadly, the loss of funds used for voluntary desegregation of schools would "decimate the 

very successful academy programs in the Oakland School District" (Gronert decl., '7), and 

similar programs up and down the State. The Ten Schools Program in lAUSD has produced 

"significant growth in test scores of students at the predominantly African-American sch<;>o1s 

participating." Exh. 8. Minority students involved in MESA constitute 80% of the minority 

students ~ho receive Bachelor of Science degrees in engineering. MESA students are three 

times more likely to graduate than similar students who are not affiliated with the program. 

Termination of· these programs poses the threat of irreparable harm >to . 'academic 

opportunities of students . like . Dana Cunningham, Shevada Dove, and minority students . 

interested in pursuing higher education in engineering and other math and science fields. See 

Cunningham decl. ~~4, 11; Gronert decl. ~~4, 6-7; Melo'die Dove decl. ~~13-14; Garcia decl., 

1l12~ These harms are immeasurable and irreparable because monetary damages are an 

inadequate form of remedy . .&.&, Los Angeles Memorial Coliseum COrnnl'n v. National 

Football League, 634 F.2d 1197,1202 (9th Cir. 1980) (where injury is merely monetary and 

therefore bompensable at a later date, there is no irreparable harm). 

Not onlybave plaintiffs shown a strong likelihood of severe irreparable injury, 

defendants' interests are also insubstantial. As demonstrated above, Proposition 209 would 

have DO effect on eliminating discrimination against minorities and women. Such 

discrimination is already prohibited by the federal and state constitutions and numerous 

. federal and st~te anti-discrimination laws. The state's interest in preventing so-called "reverse 

discrimination" is grossly outweighed by the interests asserted by plaintiffs because reverse 
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discrimination is not a wide spread problem. Blumrosen declo "6-11; Leonard decl. 11',1 10-11. 
, : . . 

Jonathan Leonard. Professor at the Haas School of Business at University of California at 

Berkeley, who has done extensive empirical research on . the effects of affirmative action 

programs stated, "I. am aware 'of no statistically significant evidence of subStantial reverse 
. .. 

discrimination against white males ii1 the US labor force. The overwhelming balance of 

• evidence suggests that blacks and other minorities are victims of discrimination far more often 

than are whites." . Leonard decL, no. 
Moreover, the Supreme Court and Ninth Circuit have. many times reaffirmed the 

lawfulness of affirmative action programs. Lawful programs run by state and local entities 

mustbe narrowly tailored to address the compelling state interest in eliminating "the unhappy 

persistence of both the practice and the lingering effects of racial discrimination," Adarand, 
. . '. ~ . 

115 S.Ct at 2117, or carefully crafted to meet the .exacting test governing gender based 

discriminatioIL 

In sum, plaintjffs have demonstrated the likelihood of a serious constitutional injury, 

in addition to the threat of irreparable harms such as . loss of educational and employment 

opportunities and severe threats to the viability of minority contractors' businesses. The' 

. state's only interest is in preventing "reverse discri.mination'~ -- an interest of little weight in 

light of the fact that any lawful affirmative action program newly forbidden by Proposition 

209 is narrowly tailored to address a compelling state interest, such as eradicating the vestiges 

of our long and unhappy history of racial and gender discrimination. Thus, the balance of 
. . 

hardships tips overwhelmingly in plaintiffs' favor. 

i 
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V.' CONCLUSION 

Plaintiffs have demonstrated a likelihood of success on the merits, a strong possibility 

ofirTeparable harm., and a balan,ce of hardshipstbat tips,heavjlyin their favor. Accordingly, 

a Temporary Restraining Order should issue forthwith. 

• 
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