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Attorne for all Plaintiffs

Mark D. Rosenbaum
David S. Schwartz
Taylor Flynn

~ Silvia Ar

Daniel ka]l
ACLU FOUNDA’HON OF SOUTHERN

gelcs CA 90026 *
(213) 9779500 »

William C. McNele I
Julian Gross

THE EMPLOYMENT LAW CENTER,

A PROJECT OF THE LEGAL AID SOCIETY
OF SAN FRANCISCO :
1663 Mission Street, Suite 400 : Eva J. Paterson
San Francisco, CA 94103 - Theodore Hsien Wang
Tclcphone' (415) 864-8848 :
OF THE SAN FRANCISCO BAY AREA
301 Mission Street, Suite 400
except California Labor Federation San Francisco, California 94105
(Ad monal Attorneys following capnon) (415) 543-9444 -

THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

COALITION FOR ECONOMIC EQUITY; Case no.
CALIFORNIA NAACP: NORTHERN CALIFORNIA :
NAACP; CALIFORNIA LABOR FEDERATION,

APL-CIO COUNCIL OF ASIAN AMERICAN COLEPLAINT FOR
BUSINESS ASSOCIATIONS, CALIFORNIA; INJUNCTIVE AND ‘
CHINESE AMERICAN CITIZENS' ALLIANCE,; DECLARATORY RELIEF

WOMEN CONSTRUCTION BUSINESS OWNERS ,
AND EXECUTIVES, CALIFORNIA CHAPTER; Class Action
UNITED MINORITY BUSINESS - , ‘
ENTREPRENEURS; CHINESE FOR Civil:Rights
AFFIRMATIVE ACTION; BLACK ADVOCATES -

IN STATE SERVICE; ASIAN PACIFIC AMERICAN

LABOR ALLIANCE; LA VOZ CHICANA; BLACK

CHAMBER OF COMMERCE OF CALIFORNIA;

MICHELLE BENNETT; NANCY BURNS; FLOYD

CHAVEZ, CHRISTOPHER CLAY; DANA ,
CUNNINGHAM through her next friend DIANA

GRONERT; IRAN CELESTE DAVILA,; SHEVADA

DOVE through her next friend MELODIE DOVE;

JESSICA LOPEZ; VIRGINIA MOSQUEDA;

SALVADOR OCHOA; CLIFFORD TONG; and all

those similarly situated,

Plaintiffs,
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,V.

PETE WILSON, GOVERNOR OF THE STATE OF
CALIFORNIA, IN HIS OFFICIAL CAPACITY;
DANIEL E. LUNGREN, ATTORNEY GENERAL |
FOR THE STATE OF CALIFORNIA, IN HIS
OFFICIAL CAPACITY; JOANNE CORDAY
KOZBERG, SECRETARY OF STATE AND
CONSUMER SERVICES AGENCY AND CABINET
MEMBER, IN HER OFFICIAL CAPACITY;

'DELAINE EASTON, SUPERINTENDENT OF ‘

PUBLIC INSTRUCTION IN HER OFFICIAL
CAPACITY; JAMES H. GOMEZ, DIRECTOR,
CALIFORNIA DEPARTMENT OF
CORRECTIONS, IN HIS OFFICIAL CAPACITY;

‘THE CITY AND COUNTY OF SAN FRANCISCO;

THE COUNTY OF SAN DIEGO; THE COUNTY
OF CONTRA COSTA; THE COUNTY OF MARIN;
THE CITY OF PASADENA and all those sumlarly 5
situated;

Defendants.

28 | COMPLAINT FOR INJUNCTIVE

AND DECLARATORY RELIEF
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Edward Chen

AMERICAN CIVIL LIBERTIES UNION OF
NORTHERN CALIFORNIA -
1663 Mission Street, 4th Floor

"San Francisco, Cahforma 94103
- (415) 621-2493

Martha F. Davis e

-Julie Goldscheid

NOW LEGAL DEFENSE AND EDUCATION

FUND .

99 Hudson Street, 12th Floor
New York, New York 10013
(212) 925-6635

‘Evan H. Caminker :
‘UCLA SCHOOL OF IAW

405 Hilgard Avenue

- Los Angeles, California 90095

(310) 206-7323

Karl Manheim
LoyoLA LAw SCHOOL
Post Office Box 15019
919 S. Albany Street-

Los Angeles, Cahforma 90015 0019
i 213) 7 6-1106

Stewart Kwoh‘

i Julie Su

ASIAN PACIFIC AMERICAN LEGAL

. CENTER

1010 S. Flower'Street Suite 302
Los Angeles, CA 90015
(213) 748-2022

Abby J. Leibman

CALIFORNIA WOMEN'S LAwW CENTER
6024 Wilshire Boulevard

Los Angeles, California 90036

(213) 9354101

COMPLAINT FOR INJUNCTIVE -
AND DECLARATORY RELIEF

Judith Kurtz

EQUAL RIGHTS ADVOCATES INC.
1663 Mission St., 4th Floor

San Francisco, CA 94 103

(415) 6212493

Joseph S. Avila
AVILA & PUTNAM

515 S. Figueroa Street, Suite 1550

Los Angeles; California 90071
(213) 892-1444 '

Elliot M. Mineberg
PEOPLE FOR THE AMERICAN WAY

- 2000 M Street, N.W,, Suite 400

Washington, D.C. 20036
(202) 467-4999

Christopher F. Edley, Jr.

HARVARD LAW SCHOOL
1525 Massachusetts Avenue -

, Carnbndge Massachusetts 02138

Attorneys for All Plaintiffs except
Cahforma Labor Federation

- Glenn Rothner

Ellen Greenstone
ROTHNER, SEGALL, BAHAN &

-GREENSTONE |
200 E. Del Mar Blvd., Suite 200

Pasadena, CA 93105

Tel.: (213) 681-2511

Attorneys for Plaintiff -
Cahforma Labor Federatlon
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“ schools, California governments are barred, now and forever, from effectuating race- and gérider-

INTRODUCTION

1. This is an action by racial and ethnic minorities, v)omen, ahd groups representing their
interests, challenging the constiiﬁﬁonality' of California state Proposition 209. By amending the
state constitution to abolish the power and authority of state and local gdvemm_eni in Californial -
to tightly and voluAntarily fashion constitutionally-permissible race and gender conscious programj
to redress discrimination | in the areas of pub'lic‘ education, employment and contracting,
Proposition 209 irﬁpermissibly cuts off the plaintiffs’ ability of to seek assistancc and protecﬁon
from the government on the same terms as everyone else Accordmgly, Proposmon 209 is &
denial of equal protecuon of the laws in the most literal sense.

2. No statewide measure in Amencan history has ever come close in scope or effect t(;
Proposition 209°s chokehold on state and locél govemnment. Absent a judicial proceeding and|
court order, no matter the prevalence or virulence of discrimination in 6enying minority childr’en:
and girls equal 'eduéational opportunity; minorities and women an équal shot at job, promotion)-

or contract; or minorities and young women an equal break at attending colleges and graduate

conscious programs méetihg .éve’ry federal constitutional test. Even more, Proposition 209
requires Statc and local governmént to move ajm’ce to ~dismantle'hundrcds of effective,
constitutionally-permissible programs' which have at ‘l‘cas't; made alvde'nt in lehgstanding
discrimihatory practices andA afforded minorities and women their first chance at ‘equall
opportunity. A | | 5 | |
3. Tlns action, while surely 1mphcanng race and gcnder»oonscmus afﬁrrnanve action
programs, is actually constitutionally about access 1o the levers of government. In the samg: vein|
as poll takes and literacy tests, Proposition 209 limits 'plaihtiffs access to those levers|
Implementation of Proposition 209 will have an unprecedenfed-desgmctive-impact not just on
women and minorities but, more broadly on the dexh’ocmtic processes on which they rely for their
protection. The State can demonstrate no countervéiling interest -- indeed, its only conceivable

interest is to end programs that are thémselves tailored address compelling interests. Therefore,

Complaint | . -1-
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" enforcement of Proposition 209, as well as a declaration that it is unconstitutional.

U.S.C. § 1343(2) 3) & (4), and 28 U.S. C. § 1331

{-

plaintiffs seek a preliminary and permanent injunction restraining any implementation or

| ' JURISDICTION AND VENUE |

4. Jurisdiction. This action arises under the Constitution and laws of the United
States, in that it states claims under the Fourteenth_ Amendment té the Cohstituﬁo'n of the United)
States; the Supremacy Clause, Articlc Vi, c‘l.2, with respect to Titles VI, VII and IX of the Civill
Rights Act of 1964; and 42 U.S.C. § 1983. Jurisdiction of this Court is invoked pursuant to 28] -

5. Yenue. Vcnue is proper in this district pursuant to 28 U.S.C. §§ 1391(b)(1) & (2).
Defendants Wilsbn, Lungren, Kozberg and Easton, among others, perform their official dutie
in wl;iolé or in part of this district; Defendants City and County of San franciséo, County oj
Marin and County of Contra Costa, are located in this district; and a suBstantiai part of the eventy
or omissions giving rise to plaintiffs’ claims have occurred, 'or will occur, in this district.

4, Intra-district Assignment. Assignment to the San Francisco division is proper.
This action 1aﬁ$es in 'the; County -of San Francisco in that Defendants Wilson, Lungren, Kozberg
and Easton,.amohg others, perform their official duties in whole or in‘pan in San ‘anciscb'
Cou:n.ty; Defendant City and County of San Fiancisco, is located in this division; and a substaritiall
part of the events or omissions giving rise to plaintiffs;; claims have occurred, or will occur, in
San Francisco County. | | |

PARTIES
Plaintiffs ‘

5. Plaintiff, Coalition for Ronorr?ic Equityisa poaliti'on of 10 associations of women-
and minority- owned business enterprises. Its primary mission is to ensure that minorities and]
women have adequate opportunities to participate in public contracts within the State of Califbmia,
primarily in the San Francisco Béy Area. Various members of the Coalition for Economic Equity
ﬂave received‘cohtracts from public entities pursuént to provisions that will be vitiated in
Proposition 209, and members will continue to seek pubhc contracting opportunities for public

contracts but w111 find thexr opportunities scverely restricted by Proposition 209.

Complaint ‘ 2-




-
o

11

12

13

14

s |

16
17
18
19
20

21

22

23

24

25

26

- 27

28

 State Conference of Branches of the NAACP (hereinafter, California NAACP) are both chane

 areas of public acédmmodations. Both the NCNAACP and the California NAACP have adult aﬁdg
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-affiliates, the Federation 'represg:nts, lfor purposes of collective bargaining concerning wages,

. Oakland, as well as the San Franmsco Unified, Los Angeles Unified and Oakland Umﬁed School]

Districts. The Federanon s mission is to funher the interests of Cahfomla s pubhc and private

6. Plaintiffs, Northem California NAACP, (hereinafter, NCNAACP) and Califomi "J

entities of the National Assocaanon for the Advancement of Colored People (hereinafter NAACP), :

o'r‘ganized,in1909 under the Not-for-Profit Laws of the State of New York. The NAACP waj
created to confront and e:hdicate racial discrimination, prejudice and segregation in all walks o

American life, including employment, education, housing, criminal justice, voting and all othcr:

youth memberfs who are directly and adversely affected by. the application of Proposition 209,
7. Plamuff California Labor Federation, AFL-CIO ("the Federation”) is
unincorpbméted association with its headquarters i in San Francisco, Cahforma. Affiliated with thd

Federation are approximately 1 ,230 local unions and intermediate bodies. ‘Through these

hou:s and worldng condiﬁons,’ approximately 2,000,000 employees in California, including
approxlmately 385,000 persons employed by various state and local public agencxes The
Federation and its afﬁhates represent employees at vzrtua]]y all state agencies and departments,

including employees of Caltrans, the California Highway Patrol, the office of the Sccrctm'y of

State, and the Departments of Corrections, Insurance, and Fish & Game. Among the myria
local public agencies at which the Federation and its affiliates represent employees are the citie

of San Francisco, Los Angeles, San Diego, Rivefside | Richr‘nond‘ San Jose, Sacramento, and|

sector employees, including improving wages and working conditions for, and gmploymenq
opportunities available to, women and members of racial minorities underreprcsented in
California’s pubiib and private sector océupations and workplaces, Employees represented by the| -
Fedération‘ and its affiliates, including those employed in the state and Jocal agencies described]
aboive, have beneﬁted, and continue to benefit, from race- and/or gender- conscious prograrﬁs,
pfactices and pélicies dcsigned ameliorate discrimiriation in public employment and education, and]

would be adversely affected by the elimination of such ‘programs.

Complaini ' ' -3-
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from governmental agencies currently operating public contracting affirmative action progrants.

' represents over 700 Asian American Businesses across California. The membership of CAABA-

W O N A M A W N M

8. Plaintiff Council of Asian American Business Associations of California ("CAABA-
CAL"), is a statewide organization of Asian American'business and trade associaﬁons that have

members that are reédy and able to compete for publiccontracts throughout California and bid]

Its members include Asian American Architects and,'Engineers (Sah Francisco), Asian American,
Architects and Engineers (Los Angeles), and Califonia Chinese American Associétion-oﬂ

Construction Professionals (Orange County). Through its member organizations, CAABA-CAL

CAL will be adyersely affected by Proposition 209 in their ability to compete vfor public contracts.

9. Plaintiff Chinese American Citizens Alliance, is a one- hundred-and-one year old|
natioha] membership organization with fourteen chapters throughout Califoria dedicated to Vthe
protection of civil rights for Chinese and Asian Americans. . Its -mcmbefs have benefitted from,
and would cdntinue_to benefit from the va_n'éus race- and gender- ;’:onsé—iéhs affirmative ‘action
programs that will be vitiated by Proposition 209. |

10.  Plaintiff Women Construction Business Owners and Executives, California chapter,
is a statewide nonprofit organization that represents the interests of women construction owners|
aﬁd executives throughout California. The majority of WCBOE’s 100 members are
women-owned businesses that are ready and able’ to compete for public contracts throughout
California. Women- Construction Business Owners and Executives, A.Califomia 1chapter 'hasl :
mémbers which have benefited from and would continue to benefit from the various race- and
gender- conscious affirmative action programs that will be vitiated by Proposition 209,

11. Plaintiff United Minority Business Enir'épreneurs (UMBE) is a statewide business
organization for women and Minority Business Enterprises; Tt was incorporated on April 9, 1976

and has chapters in San Jose and Sacramento, and members in southern California. The bulk of}

its membership has contracts with public agencies such as the state of California, various schoo!
districts or municipalities throughout the state; The membership has benefited and will benefi

from race- and gender- conscious affirmative action programé that will be vitiated by Proposition

205.

Complzint ' ' 4-
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~ American Labor Alliance ("APALA") is an assbciation‘ of Asian Pacific American trade union

" and Berkeley, and the Bay Area Rapid Transit Auih}on‘ty. APALA advocates race- and gender-

representation of Chicanas in higher education, and its participants are: students from UCLA (who

12. Plaintiff Chinese for Affirmative Action (CAA) is a nonprofit membership

organization in San Francisco. CAA's organizational mission is to defend and promote the

political and civil rights of Chinese and Asian Americans within the context of; and with the g
of advancing, multirﬁcia] demmcy in America. Included among its approximately 1,3
mgmbérs are Chinese and Asian Americans who have benefited from afﬁmiati% action-polici
in the areas of public employment, contracting, and education, and who would be harmed by their
elim‘ination'.; Race-conscious affirmative acﬁon poliéies in the public sector allow CAA’s members]
o overcome barriers to opportunity. In addition, CAA receives funding from the San Franciscb
Mayor’s Office of Community Development, to provide job recruitment and referrals tqpvér
1,500 low-income minorities each year. The elimination of race- and gender- conscioug
prograins, and the funding-fOr thoﬁe progréms, will severely diminish the services provided by
CAA. o | - N ,
| 13. Plaintiff Black Advocates-in State Service is an association of African A’merican
employed by agencies and departments of the State of California. Its members have receive:
opportunities in state employment, and would continue to seek such oppé:tuni'ties, pursu@t to

programs that wéuld be vitiated by Proposition 209. Said  14. Plaintiff Asian Pacifid
employees of public and private enfities. -Members-include employees of the Cities of Oakland

conscious affirmative actionA prqgmnis in its members workplacgs and unions. Its members havé '
beneﬁtted from, and would continue to benefit frém race corisci‘ouﬁ affirmative action programg
in that will be vitiated by Proposition 209. N

V' 15. Plaintiff La Voz Chicana ("LVC"), is an outreach program funded by and run through
the University of California at Los Angélcs (“ﬁCLA"). LVC is designed to increase the lack of]

N .
act as mentors); teacher assistants from two public elementary schools (who also act as mentors);
and Latina students from a public high school, middle school, and elememarj school. Thy

mentors meet, first among themselves and then with the younger students, to discuss topics in

Complaint -5
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‘company has been’in existence 1976 and has performed both as a prime contractor and]

Chicario history, contemporary events and Chicana literature. They also meet with prominent,
educated Chicana role models. In addition, the mentors work ﬁm the younger students on
research projects, and the mentors édministe; pre and post attitude inventories to the students on
topics including their interest in higher educatiéﬂ and their aspiraﬁons toward going to college.
If Proposition 209 goes into effect, LVC will be severely harmed, if not ennreiy ehnnnatedL
because it is a race- and gender- conscious program.
16. lennff Black Chamber of Commerce of California ("Chamber”) is a statewidq -
orgamzat:on that represents the interests of African Americans in business i in California. Ity
primary mission is the economxc empowerment of African Americans in business. Many of the
Chamber’s 6,000 members are contractors who regularly bid on contracts for California state and|
local agencies which have voluntary affirmative action programs. If Proposmon 209 is put-into
effect, many of the public sector affirmative action prdgrams which have benefitted - African|
Ameﬁcans in business Wi]l be prohibited. The eliminétior{ of these prégrams will seriously harm
a substantial portion of the membershlp of the Chamber. The elimination of these programs wall{
leave African American contractors vulnerable to significant discrimination and wﬂl make it much
more difficult for these businesses to compete effectively.
| 17. Plaintiff Michelle Bennett is é custodian in the Grossmont Unified Séhool Distriét.
Grossmont Unified has an affirmative action policy in effect that takes account of a pefson’s racg
and gender in hiring and promotions within the district. Michelle has experienced and wi;nésséd‘
sex discrimination and harassment from her male supervisors and co-workers. She would very
much like to advﬁnce to one of several available positions within the district and feels that without
affirmative action, her chances for promotion are severely diminished.
18.  Plaintiff Nancy Burns is the sole owner of Nancy Burns Painting and Wallpapering,

Inc., a certified women-owed company located in San Francisco, California. Ms. Burns’

subcontractor with the City and County of San Francisco, the San Francisco Un.iﬁed’Scho‘j
District, Alameda County, Univeisity of California, San Francisco, and the Veterans’ Hospi

in San Francisco. Approximately 50% of the revenues earned by Ms. Burns’ firm are from publig

Complaint ' : o -6-
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agencies which operate affirmative action contracting policies. Ms. Bumns® firm is ready and able| |
- to compete for public contracts in the San Francisco Bay Area. She has"b_e’neﬁted fromand wouldJ
continue to benefit from gender-conscious affirmative action prpgram‘s that will be vitiated by

'Proposition 209.

W ® N M s W N M

‘would continue to benefit from various race-conscious affirmative action programs that will be

‘vitiated by Proposition 209.

- Latino/Chicano, Native Americ‘an and low income students who become eligible for admission

to the Umversrty of California. An active member of EAOP for 4 years, Chris has paﬂrcxpated

for college admission, financial aid, and entrance into retention and tutorial programs will be

~ Technical High School in Oakland, California. He brings this action through his motﬁé'r, DianaT

19. Plaintiff Floyd Chavez is President and principal owner of Golden Bay Fence Plu :
Company, which is a certified minority busmess enterpnse Golden Bay Fence Plus recerv
approximately 60% of its revcnues.from public contracts and is ready and able to compete fo
public contracts from the State of California, and in San Francisco, Oakland, San Jose, San

Clara County, Contra Costa County, and Alameda County, among others. He has benefited an

20. Plaintiff Christopher Clay isa 12th grade, African American student at Saint Mary* %
High School in Berkeley, California. He rs a participant in the Early Academic Outreach]

Program ("EAOP»"‘), whrch was establrshéd to increase thc‘ number of African ‘American,|

in programs such as EAOP’s Saturday College program, where he attended classes every Saturday
on the Contra Cc;ta college campus. Cun'ent}y. the EAOP program is- he}pmg Chris with hi§
college search by 'prcsviding w’orkShops on such topxcs as how to prepare collegc applications,
apply for financial aid, and determme the average grade requirements of various UC schools{
Because EAOP’s programs are extremely important in raising Christopher Ciay s level of -
scholastic achievement, he will be harmed by the loss of the many services which EAOP provides
him, if Proposition 209 goes into effect. Moreover, Chris is applying this year to several UC
schools. If Proposition 209 goes into effect, Chris ‘will‘ also be harmed because his opportunity

dramatically decreased if UC schools are prohibited from taking race into account.

21. Plaintiff Dana Cunningham is 16-years old, and is in the eleventh grade at Oa}dand"

Complaint ' . - R
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- Oakland Tech's Health Academy, a specialized anc} selective course of study focussing on the

‘health sciences. Among the criteria used in selecting students for the Health Academy are race

Gronert, acting as his next friend. He is half-black and half-white. He is currently enrolled in

and ethnicity. As a result of the Health Academy’s admission policies, the clasées Dana attend
are racially and ethnically ﬁiverse. If Proposition 209 is implement'ed, and the Oakland Schoo!
District is required to end the programs used to make sure classes are diverse, the quality of hi
education will be harmed. Moreover, Oakland schools will be threatened with the loss of mbre
than $8 million they receive each year for voluntary desegregation programs,' decimating the
extremely successful academy prdgrams in that District. |

22, Iran Celeste Davila is a 20-year old Latina, currently attending Rio Honda
Community College in Whittier California. She has received support services from the Equa.ﬁi |
Opportunity Program, whiéh provides counseling and support services to minority students at two-
and f.our- year colleges. She has apphed for transfer to Mt. San Antonio College, and expects
to be admitted to the EOP program there. Celeste does not believe she wxll be able to obtain her
degree without the EOP, or some other program dcsxgned to serve the*speclal needs of minority
students like herself. She will be harmed if the EOP is eliminated.

23. Plaintiff Melodie Dove i; Shevada Dove’s mother and is acting as her next friend.
Shevadais a ninéfyear old girl who attends McKinley School, which isin the Los Angeles Uniﬁedi ‘
School District (LAUSD). McKinley is part of the Ten Schools Program and -wés selected
because it was one of the lowest performing schools on the California Test of Basic Skills in the -
LAUSD that was predominantly African-American. Ten Schools increased‘ the resources available
to{par’ticipatihg schools and was designed to increase the level of academic achievement of |
students. Shevada, and all those sinﬂila:lylsimated have benefited from and would continue to
benefit from the various race- and gender- conscxous afﬁrmatxve action programs that will be
vitiated by Proposition 209. |

24. Plaintiff Jessxca Lopez isa 12th grade Peruvian American studem at Berkeley Highl
School in Berkeley, Cahforma. She is a participant in the Early Academic Outreach Program,)|

through which she has taken special summer courses and recéived assistance with her college

Complaint : 8-
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helping her to apply for fee waivers for college applications. Because EAOP's programs are

~ African American, Latino/Chicano, Native Amexican? and low income students at the graduate

retention and tutorial programs will all be dramatically decreased if UC schools are prohibited

application process: for instance, by giving her feedback on drafis of her college essays and by'

extremely important in raising Jessica Ldpez’s level of scholésﬁc achievement, she will be hanﬁedl
by the loss of the fnany Eérvices which EAOP provides her, if Proposition 209 goes into effect.
Moreover, Jessica is applying this yeai to scveraJ'UC schools. If Proposition 209 goe‘s‘ intq -
effect, Jessica will also be hannedv'bacausc her opportunity for college adniission, financial aid,|
and entf_anpc into college retention and t;itoria’l prograrn’s will be dramatii:ally dec;eased if UC
schools are prohibited,from ;vtaking race énd gendeg into account.

25. Plaintiff Vi‘r‘ginia.bMosqueda is a senior at UC Irvine and isa participant in the Pre

G:adizate Meniorship Program ("PGMP"), which v;as established to increase the nurﬁber off

school level within the University of California. Virginia is Chicana. An active participant i
PGMP Virginia has been assigned a PGMP rhentor PréfesSor Claire Kim. Among othér things, ”
Professor Kim supervises ergmxa s research project, counsels her on graduate programs, anq
suggests scholarshlps for which ergxma would be eligible. In addition, PGMP assists Vlrglmas

in the apphcat:on process for graduate. school and provides a supend to help fund her research.

Because PGMP’s programs are extremely xmportant in raising Virginia Mosqueda’s level of -

scholastic achievement, she will be harmed by the loss of the many servicés which PGMP |
provides her, if Proposition 209'goes into effect. Morecver, ergxma is applymg this year to
several UC graduate schools. If Proposmon 209 goes into effezt Virginia will be harmed: her

opportunity for graduate schoel‘admxssmn, financial azd,uancl entrance into-graduate schooli'

from taking race and gender into account.

26. Plaintiff Salvador Ochoa is 2 12th gi‘ade Chicano student at Venice High School inf -
Venice, California. He is the current student president of the Venice High Chapter of thel - \
Matherﬁatics, Engineering, Science Achievemeﬁt ("MESA") Program. MESA’s purpose is to
increase the number of students who are uc éligible and are brepargad to complete degrees in

math-based fields. An active member of MESA for neariy 6 years, Salvador has parﬁcipated in

Complaint v B ' 9.
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'pfograms are extremely important in raising Salvador Ochoa’s level of scholastic achievement, |

Defendants

‘programs.whicvh may conflict with Propdsition 209. Plaintiffs are informed and believe and

, of the state are uniformly and adequately enforced.” Cal. Const. Art. V., § 13. Defendan

numerous MESA activities such as Junior MESA Day, Senior MESA Day, and USQ
Math/Science Day. Currently, MESA is providing Salvador with information regarding :thg-

college application process, financial aid, and careers in science-related fields. Because MESA’S

he will be harmed by the logs of the many services which MESA provides him, if Proposition 209
goes into effect. Moreover, Salvador is applying this year to several UC schools. If Propo#iﬁon
20? goes into effect, 'Salvado‘r will also be harmed because his opportunity for college admission,)
financial aid, and entrance into retention and tutorial programs will be dramatically decreased. iJ
UC schools are prohlbxted from taking race into account. } |

27. * Plaintiff Clifford Tong is the sole owner of Small Business Connecu0ns, a cemﬁed'
Asian owned business located in Lafayette, California. Mr. Tong's business is ready and able to
compete for public contracts in the San Francisco Bay Area. He has benefited from and wo‘zﬂcyi
continue to benejﬁt'from various race-conscibus affirmative action programs that will be vitiated|

by Proposition 209.

28. Defendant Pete Wilson is the Governor of the State of California and as such is thAe‘
suprerne execum'e officer for the Statc of California charged with the duty of seeing that all
provisions of the Jaw of California are faithfully executed. Cal. Const. Art. V, §1. Defendant

Wilson exercises control and authority over most statewide agencies, many of which administer

thereon allege that Defendant Wilson has asserted the power to enforce California constitutional
law through couﬁ actions in his official capacity against state and - local g0vemmental entities.
Plaintiffs are informed and believe and thereon allege that Defendant Wilson was and is &
vigorous proponent of Proposition 209. He is sued in his official capacity.

29. Defendant Daniel E.A Lungren is the Attorney General of the State of California.
As such, he is the chief Jaw officer of the state and is charged with the duty "to see that the law.]

Lungren also exercises control and authority over the Office of Attorney General which

Complaint » . «10-
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'Proposmon 209 presented in the ofﬁc1a1 California- Ballot Pamphlet and distributed to the

- electorate prior to the November 5, 1996 election. He i is sued in his official capacity.

- gender- conscious programs that will be vitiated by Proposition 209. She is sued in her official

Complaint | . ' -11-

adnﬁnisters programs which conflict with Proposition 209. Plaintiff is informed and believes and|
thereon alleges that Defendant Lungreri has asserted the power to enforee Ca]ifomia constitutional
law through court actiohs in his official capaeitjr' agaiqst state andv-lqea’l ‘g0vemmenta1 entities. On
information and belief, plaintiffs allege that Defendant Lungren was and is a vigorous proponent

of Proposition 209 He co-authored and/or signed the rebuttal to the argumentv in opposition to

30. Defendant Joanne Corday Kozberg is the Cabinet member who is the Caliihej
Secretary of State. As such, she is in charge of such-state departments as the Department o

General Services. One or more of the departments under her control has Voluntary race- and|

capacity. »

31. Defendant Delaine Easton is the Superintendent of Public Instruction of the State of]
California. As such, she excercises control and authority over various programs of the California
Department of Education which conflict with Proposition 209. She is 4su~ed in her official
capacity. R

32. Defendant James H ‘Gomez is the Dnrector of the Cahforma Department of
Corrections. As such he excercxses control and authonty over employment and contracting
programs of the Department of Corrections which conﬂ;ct with Proposition 209. He is sued in
his official capacxty v

33. The City and County of San Francxsco is both a charter City, mcorporated under
the under state Iaw, and a county, which admxmsiers programs jeopardized by Proposmon
209. | | |

34.  The County of San Diego is a county which administers programs jeopardiied by
Proposition 209. |

35.  The County of Contra Costa is a county which a&ministers ptograms jeopardized

by Proposition 209.
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 Proposition 209.

Plaintiff class allegations

TV ® N M b W N e

- the Jegal and factual issues in this case. These common questions include:

interests of the class. The attormeys representing the plaintiffs are experienced civil rights

36. The County of Marin is a county which administers programs jeopardized by
37.  The City of Pasadena is a charter City, incorporated under the under state law,|
which administers programs jeopardized by Proposition 209. |

« CLASS ACTION ALLEGATIONS

38. Plaintiffs bring this action as a class action pursuant to F. R. Civ. P. 23(b) on their,

own behalf and on behalf of all other persons similarly situated. The class is composed of all|
persons or entities who, on account of race, sex, color, ethnicity, or national origin, are or wil
be adversely affected by Proposition 209's prohibition of "preferential treatment™ based on "race,
sex, color, ethnicity or national eﬁgin' in employment, education or ‘oo‘ntracﬁng program
.operated by the State of California, any state or municipal agency, or any otﬁer politicj
subdivision or governmental instrumentality in the State of California. -
~ 39.  On information and belief, the -cl#ss defined in the foregoing paragraph exceeds
fifty thousand persons" The members of the class-are so numerous that joinder‘ is impracticable.

40. = Questionsof law and fact common to the members of the plaintiff class predominate

a.  whether Proposition 209 is unconstitutional under ‘the'Equai Protection
Clause of the Fourteenth Amendment to the United States Constitution and thus invalid in itg
entirety; | |

A b whether, under the Supremacy Clause, article VI, iclause 2 of the United

States Constitution, the provisions of "Pmposition 209 Are preempted by federal law and thus
invalid in their entirety. o

41.  The claims of the named plaintiffs are typical of the claims of members of the class, |

42.  The named plaintiffs will fairly and adequately protect the interests of the class,

The named plaintiffs have no interest which is now or may be potentially antagonistic to the

attorneys and are considered able practitioners in federal constitutional and statutory adjudications.

Complaint » -12-
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| class as a whole.

: programs operated by the State of Cahforma any state or municipal agency, or any other political

and adequately protect the interests of the class. - Defendants have no interest which is now or may

with sufﬁcient experience and abiiity in federal constitutional and statutory adjudications to

Complaint T 13-

43.  Defendants have threatened. to act and will contmue to act on grounds generally

apphcable to the class, thereby makmg final m;unctxve and declaratory relief appropriate to the

Defendant Class Allegations )

44, Plaiqtiffs seek certification of a class of defendants pursuant to F. R. CiQ. P.
23(®)(1)(b) & 23(b)(2) to include all state officials and local governmental entities that (a)
adrﬁinister or inay in' future administer race- or génder- conscious programs .de#igned to remedy
discrimination or (b) seek to enforce Proposition 209’s prohibition of "prefereritié] treatment"

based on race, sex, color, ethnicity or national origin® in employment, educanon or contracting

subdivision or governmental instrumentality in the State of California. | ;

45. The named Defendant state officials are persons who supervise and control the
activities of various state instrumentalities and are under a constitutional duty to abolish any race-
and gender- conscious programs that conflict with‘ Propositi'on 209. |

46. The naméd cities and counties have in place programs jeopardized by Proposition
209, and are under a constitutional duty to abide by the limitations of Proposmon 209 by
abolishing thosc programs

47.  Defendants are so numerous that joihde:is impracticable. Upon information and
belief, the number of defendants is over one.thousand. | -

48.  The defenses of the representative parties are typical of the defenses of the class.

'49. ° On information and belief, plaintiffs allege that the named defendants will fairly
be potentially antagonistic to the interests of the class and have an interest in retaining attorneys|

represent the interests of a defendant class.
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November 5, 1996 general election. Pursuant to California Constitution, Article II, § 8, the

constitution. Proposition 209 is self-executing, and became an-amendment to the California

 as the "California Civil Rights Initiative.”

50.  Adjudications with respect to individﬁal class members would, asa prgcﬁcal matter, |
be diSposiﬁve'of the interests of the of the other membérs not parties to the adjudicatidns or
substantially impair or impede: their ability to protect their interests. |

51.  The party(ies) opposing the class has acted or refusedl to act on grounds generally|
applicable to the élass, thereby ma}dng appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole. |

FACTUAL ALLEGATIONS

52. Propositioh 209 is an initiative that was approved by the California electorate at thel
Peopie of California exercise the power to enact, by popular vote, amendments to the state

constitution on the day after passage, pursuant to California Constitution, Article II, § 10._
§3.  The official title of Proposition 209 is ‘Proﬁibiﬁon Against Discrimination or

Preferential Treatment by State and Other Public Entities.” It was denominated by its sponsory

54.  Proposition 209 amends Article I of the California Constitution to -prohibit
"preferential treatment” on the basis of race, sex, color, ethniéity, and national origin in publid
employment, education, and contracting. This constitutional amendment extends not only to stat:
agencies, but also to cities, counties, police departments, school districts, public universities, and|
all other instrumentalities of state and local government. Proposition 209 states:

(@  The state shall not discriminate against, or grant preferential treatment to any
individual or group on the basis of race, sex, color, ethnicity, or national origin in
the operation of public employment, public education, or public contracting.

()  This section shall apply only to action taken after the section’s effective date. .

()  Nothing in this section shall be interpretéd as prohibiting bona fide qualifications
based on sex which are reasonably necessary to the normal operation of public
employment, public education, or public contracting.

(d)  Nothing in this section shall be interpreted as invalidating any court order of
consent decree which is in force as of the effective date of this section.

Co}nplaint ' -14-
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(e) Nothing in this section shall be interpreted as prohibiting action which must ba
-~ taken to establish or maintain eligibility for any federal program, where ineligibility
~would result in a loss of federal funds to the state. S |

® For purposes of this section, “state” shall include, but not necessarily be limited]
' to, the state itself, any city, county, city and county, public university systern,
including the University of California, community college district, school district,
special distriet, or any other political subdivision or government instrumentality off

or within the state. ' . ,

. (g)  The remedies available for violations of this section shall be the same, regardless|
of the injured party’s race, sex, color, ethnicity, or national origin, as. are
otherwise available for violations of then-existing California antidiscrimination law.

to be in conflict with federal law or the United States Constitution, the section sh
be implemented to the maximum extent that federal law and the United Sta
Constitution permit. Any provision held invalid shall be severable from thel -
remaining portions of this section. :

(h) - This section shall be self-executing. If any part or parts of this éecﬁon are fou§

55.  While Pkoposition 209 purports to ban_diScﬁmihation and "prcferentiél treatment,”
discrimination against women and minorities is alréady prohibited by existing federal and statel
laws. The only real impact of Proposition 209 is, accordingly, to eliminate affumaﬁve-aéﬁofﬁ
programs designed to redress discrimination and enhance. gender, racial, and e;hriic integration.

56.  Though repeatedly challenged to do so, supporters of 209 have failed to identify

anythiyng that the initiative would ban -- other than race-, gender-, and ‘ethhicity-— consciou
affirmative action programs -- that is not already illcgai. As ‘the neutral and independeh]
California Legislative Ana__l'yst“s Office ("LAO") concluded, after an exhaustive 18 month 'smdy
of Proposition 209 and similart"prqposals.,: “The prbgrams that would or could be affected by the
proposition were commonly referred to as.fafﬁrmatiirc action’ programs -- despite the fact that
the measure itself does not contain the phfase“afﬁrmaﬁvev action.’” |
57. A report by the Legislative Analyst’s Office describe§ 'éfﬁrmative action proéram1
as "programs intended to increase the oppor_tunitieé for various groui:s -- including women and
racial and ethnic minority groups.” Proposition 209 would eliminate a broad range of these
programs, many of which have been in place for years. On information and belief, Plaintiffy
allege that examples of affirmative action program;s; that may be eliminated by Proposition 209

include the following:

Cowplai#t | ' -15-
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e Scholarship, tutoring, and outreach programs at colleges and universities ia:gcted toward|

. ®  Voluntary efforts by school districts to integrate their schools,” by considering race,|

‘contracting or employment, but only that which takes into account race, ethnicity, and gender.

" to compete on an equal basis. Nor would Proposiﬁon 209 have any effect on state preferen

minority or women students.

ethnicity, .or gender as a factor for admissions in "magnet schools.”

. State and municipal contracting programs, requiring good-faith efforts by pﬂvite
companies to meet goals for women’s and minorities’ participation. al

. Goals and timetables aimed at encouraging the hiring and promotion of women and]
© minorities for state and local government jobs.

58.  Proposition 209 does not eliminate all "preferential treatment” in public education,|

On information and belief, Plaintiffs allege that other forms of p:eferenccg, especiaﬂy those which|
work to the disa,dva‘ntage of minorities and' women, woﬁ]d remain untouched. For example,|
public universities could still grant preferential treatment to some applicants over others based on '
whether their parents are alumni or have “connyections”' 1o ’high level university ofﬁcial;.
Applicants for government contracts, public jobs, or admission at state universities could still be
favored on the basis of veteran’s status,(e.g., Cal‘. Education Code § 66202(b)(1); Cal. Govt.
Code § 18973), even though women are obviously much less likely to benefit from this-preference
than men. Informal preferericcs that favor applig:ants based on factors other than "merit,"
including both infqrmal'social networks and other mechahisms allowing the "by‘-pass" of formal]
selection processes would also remain intact. Minorities and women are often excluded from such

networks, «particula'rly in the area of public contracting, severely diminishing ‘thei': Opponuniti:j

for contractors based on the size of their workforce (Cal. Govt. Code § 4535.2(a)), or the length
of time that they have owned their businesses. fIhese preferences also disadvantage minority and|
women owned enterprises which, because of historic discrimination, are less likely to survive such
exclusionary tests.. In short, non-merit based preferences in a ﬁlcthora of circumstances would]
stay legal. By comparison, constitutionally permissible distinctions based on race and gender are
outlawed, even though necessary to remedy past.and present discrimination against women and|

minorities.

Complaim -16-
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| APPROPRIATENESS OF EQUITABLE RELIEF
- 59. Plaintiffs do not have an adequate ,remedjr at law for the injuries alleged herein.

Implementation of Proposition 209 would violate plaintiffs’ constitutional right to equal protectio:
of the laws guarémeed by the Fourteenth Amendment, By depriving women and minorities 'o,]
their ability- to protect their interests through the normal political process, Proposiﬁbn 209
constitutes a partial disenfranchi;ement of these constitutionally protected -groups. ‘The
implementation of ‘Proposition 209 would also cause#weeping and immeasurable harm to plaintiff:
by the elimination of countless state and local affirmative action programs, affecting thousand]
of individuals throughout California, for which remedies at law are inadequate. Accordingly,]
preliminary and permanent injunctive relief are necessary to protect plaintiffs’ rights.

60.  Plaintiffs are_aJso entitled to'declaratbry relief with respect to the constitutionality
of Pfoposition 209. Such relief is necessary in that an actual and subsianﬁal'com'mversy existy
between plaintiffs, who contend that Prbposition 209 unconstitutional, Qnd defendants, whodeil‘y :
such contention. Without éuch a declaration, plaintiffs will be unable to ordér their conduct dhe
to uricertainty about theii,legal rights with respect to the availébility of the bgneﬁts"of race- and|
gender-conscious remedial prdgrams. | '

~ FIRST CAUSE OF ACTION
| ('EQual Prqtectioﬁ) ‘

61 _ Plaintiffs reallege Paragraphs.1 through 60, and incorporate them by this reference
as if fully set forth herein. |

62. The 14th Amendment to the United States Constitution -prohibits states fro
restructuring their political processes in such a way as to.place-a special burden on the abiﬁfy :j
women or racial or ethnic minorities from participating in the political process in a reliable and|
meaningful manner, or that place special burdens.on the ébility of such mino_ritj groups or women,
to achieve beneficial legislation. | ‘ : ‘

63.  Plaintiff is informed and believes and thereon alleges that Proposition 209 prohibits
all state and local legislative, executivé and administrative bodiés from entering into voluhtary,

race-conscious affirmative action programs designed to promote equal opportunity for minoritie|

Complaint -17-
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- “ Complaint -18-

~and women and to redress past discrimination against minorities and women, in education,

_employment, and contracting. Such affirmative action programs clearly inure to the benefit of

women and minorities.
64. By banning such programs by constitutional amendment, Proposition 209 singfes

out race and gender issues-for special, adverse treatment and removes the race and gender issue

of Affirmative action from normal political processes. By withdrawing from Statg and louj

to participate in normal political processes relative to other groups.

officials and the state legislature, the authority to enact or implement race- and gender-conscious
Affirmative action progranis, which are of special importance to racial minorities and womcnj

Proposition 209 impairs the ability of women and minorities to achieve beheﬁcial legislation and

65. - Proposition 209 thereby creates invidious classifications based on race and gender.|
Theré are no compelling or important state interests served by such CIassiﬁcations,'and 3he'
classifications created are not necessary or naﬁowly tailoréd to accomplish any legitimate state
purposes. | |
66.  Proposition 209 therefore denies racial and ethnic minorities and women the equall

protection of the laws guaranteed by the 14th Amendment.

67.  Plaintiffs are entitled to a declaration that Proposition 209 is unconstitutional on i
face, to an order temporarily and permanently enjoining its enforcement, and to their éosts of suj
and reasonable attOrnéys fees incurred herein.
SECOND CAUSE OF ACTION
| (Supremacy Clause) _
68.  Plaintiffs reallege Paragraphs 1 through 60, and incorporate them by this

reference as if fully set forth herein. |

69, VThe Supremacy Clause of the United States Constitution, article VI, clause 2,
provides in pertinient pért that "[tJhis constitution, and the laws of the United States which
shall be made in pﬁrsuance thereof . . . shall be the supreme’ law of the land.” Congress has;
established é program of anti-discrimination leislation under Titles VI and VII of the Civil |

Rights Act of 1964 and Title IX of the Educational Amendments of 1972, which cover public
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| employrhent, contracting and education. These provisions supplemeni the equal protection

clause of the fourteenth amendment. One of Congress" goals is to encourage volunt#ry |
compliance with the federal civil rights laws. Federal policy also favors voluntary compliance
with constitutional obligations _undcr‘the 14th amendment. Affirmative action is an essential
component of voluntary compliance, because it is necessary to overcome the effects of past |
practices that have perpetuated segregative patterns.

70.  Congress also mtended that pubhc entmes have wide discretion - including the:
discretion to 1rqplement afﬁrmauw action programs that comport with constitutional

requirements -~ in order to accomplish compliance with the Jaw and to avoid or resolve

disputes under the laws without litigation.

71.  Proposition 209 would forbid any state or local entiiy from adopting affirmative
action programs.on the 6asis of race or gender, even if determined that it was neceésa.ry to
further the goal of federal legislation or the equal protection clause to eliminate the éffects of
discrirhination by governmental agencies, or to ayqid a costly and time-consuming litigation
where the state entity detcrmines:th'at plaintiff(s) have a colorable claim under the federal
statutes or the copstitution.

72.  Proposition 209 conflicts with the federal policy embodied in Titles VI and VII
of the Civil ‘Rights Act of 1964, Title IX bf the Educational Amendments of 1972, ana the
equal protection clause of the 14th amehdmcnt by forbidding public entities from voluntarily
implementing affirmative action programs. - |

73.  Plaintiffs are therefore entitled to a declaration that Propdsition 209 is
unconstitutional on its face and to an order temporarily and permanently engommg its
enforcement.

THIRD CAUSE OF ACTION
(Violation of Civil Rights - 42 U.S.C. § 1983)
74, P]amnffs reallege Pamgraphs 1 through 73, and mcorporate them by this

reference as 1f fully set forth herein.

Complaint -19-
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~75.  Intaking or threatening action to enforce Proposiﬁoﬂ 209, and in failing and
refusing to desist from its enforcement, the Defendants herein have acted and will act under
color of state law. '

'76.  In taking or threatening action to enforce Proposition 209, and in failing and *

\' refusing to desist from enforcing Proposition 209, defendants have denied and will deny

Plaintiffs their rig?ns secured by the constitution and laws of the United States.

717. Plaintiffs are entitled to a declaration that Proposition 209 is unconstitutional on
its face, to an order temporarily and permanently enjoining its enforcement, and to their costs
of suit and reasonable attofneys fees incurred herein, pursuant to 42 U.S.C. § 1988. | |

| REQUEST FOR RELIEF

‘WHEREFORE, plajhtiffs respectfully request that this court grant the following relief:

1 That the court ceftify this case pursuant to F. R. Civ. P. 23(b)(2) as a class action
on behalf of a class of plaintiffs that includes all persons or entities \;uho, on account of race, |
sex, color, ethnicity, or national origin, are or will be adversely affected by Proposition 209°s

prohibition of "preferential treatment” based on "race, sex, color, ethnicity or national origin"

in employment, education or contracting progréms operated by the State of California, any

state or municipal agency, or any other political subdivision or governmental instrumentality in

the State of California.

2. ‘That this court certify a defendant class pursuant té F. R. Civ. P. 23(b)(1)(b) &
23(b)(2) on behalf of all state éfﬁcials and local governmental entities that (a) administer or
may in future administer race- or gender- conscious programs designed to remedy
discrimination or (b) seek to enforce Proposition 209's ban on “preferemiai treatment"” based
on "‘racc, sex, color, cihnicity or national origin" in employment, edﬁcation or contracting
programs operated by the State of Califomia,‘ar‘\y state or municipal agency, or any other
poliﬁCal subdivisi&m or governmental instrumentality in the State of California.

3. That the court issue a declaration that ?roposition 209 is in its entirety,

unconstitutional and of no force or effect.

Complaint -20-




4.  That, after hearing, this court issue a Preliminary Injunction against

' defendants enjoining them from implementing and enforcing all sections of Proposition

- 209 pendmg trial.

5. That this court issue a Judgment permanently and forever enjoining

6. That this court award attorneys fees and costs incurred in this action under

42 US. § 1988.

7. That this court grant such other and further relief as may be just and proper,

Dated November 6, 1996

-

; defendants from implementing'and enforcing all sections of Proposition 209.

MARK D. ROSENBAUM
EDWARD CHEN

THEODORE HSIEN WANG

WILLIAM C. McNEILL, 111
MARTHA DAVIS

KARL MANHEIM

EVAN CAMINKER
JUDITH KURTZ

. ABBY LEIBMAN
‘GLENN ROTHNER’
<

Peard 6 _Seh |

- Dawid §. Schwartz

V%VC% /77

leham C. McNelll, TIT

Auomeys for Plamtl

Counsel for plaintiffs wish to acknowledge Peter Ehasberg, Jenny Beyersdorff, Amy
Birkoff, and Susan Simpson for their extraordinary assistance.
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INTRODUCTION

Plaintiffs in the above-styled action file this Notice of Relategd Case pursuant ‘to P;ule 3-

12 of the Civil Local Rules for the Northern District of California ("Rule 3-12"). |

| Plaintiffs respectfui{y Sugge_st that the present action isQ related to the actioﬁ pending in
this Court styled as F.W. SPENCER & SON, INC., a California corporation, v. CITY AND
COUNTY OF SAN FRANCISCO, ET AL., No. C-95-4242 TEH (hcfeinéfte.rt “Spéncer"), as the
two cases present substéntia]ly overlapping legal and factual issues. All requirements qf Local
Rule 3-12 are met, and relation WmiId conserve valuable judic;ial resoufces and promote
efficient deter;ninaﬁon of this action. ‘
L  DESCRIPTIONS OF THE TWO CASES.

Following are brief descriptions of the relevant parties, facts, and legal claims in the
present action and the Spencer case.

A.  The Present Action.

The present action is a challenge to Propbsition 209, a ballot initiative approved by
California voters on November 5, 1996, as an amendment to the California Constitution. A
Proposition 209 threatens to invalidate a wide range of race- and gender-conscious programs
throughout the state. |

Plaintiffs are (1) individuals who currently benefit and will in the future benefit from
prégrams.jeopardized by Proposition 209; (2) organizations representing individuals and .
businesses‘x?hich currently beneﬁi and will in the future bengﬁt from programs jeopardized by
Proposition 209; and (3) a class of similarly situated individuals, organizations, and
businesses. The Coaliﬁon for Economic Equity, a coalition of associations of minority- and
woman-owned businesses, is a plaintiff, both individually and as a representative of the
plaintiff class in the present action; it is also a defendant pursuing cross-claims and

counterclaims in the Spencer case.

Defendants are (1) state officials who supervise and control the activities of various
state agencies, and who may enforce Proposition 209; (2) local governmental entities which

currently operate»progréms threatened by Proposition 209; and (3) a defendant class consisting

NOTICE OF RELATED CASE , | Page 4
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of all state officials and local govefnmental entities impacted by Proposition 209. The City
and County of San Francisco is a defendant, both individually and as a representative of the
defendant class in this action; it is also a defendant in the Spencer case. ‘
The present action seeks declaratory and injunctive relief on grounds that Proposition
209 violates several provisions of the Constitution and laws of the United States. Plaintiffs
allege that Proposmon 209 violates: |
(1) “the Equal Prgtectxgn Qlaugg of the Fourteenth Amendment to the United States
Constitution, by imposing a unique procedural barrier to the enactment of
legislation that inures primarily to the benefit of minorities and women; and
(2)  the Supremacy Clause, Article VI, clause 2, of the United States Constitution,
by interfering with the federal pohcy promotmg use of certain race- and gender—
conscious measures as a means of ensuring compliance thh federal
antidiscrimination statutes.
Plamtlffs seek a temporary restraining order prohlbmng certain named defendants from .
taking actnons to enforce Proposition 209.
B. The Spencer Case. »
The Spencer case is a challenge to the City of San Francisco’s Mindrity and Women's

Business Enterpris¢ Ordinance ("MWBE Ordinance"), brought under the Constitutions of the

United States and the State of California. Proposition 209 jeopardizes this ordinahée? and is

an essential component of plaintiff’s challenge under the California Constitution. Pending
motions' and claims in thek Spencer case attack the constitutionality of Proposition 209 on
grounds similar to those raised in the prcéent action.

A Plaintiff in Spéncerl is a construction contractor owned by a white méle. Defendants
are the City and County of San Francisco ("the City") and the Coalition for Economic Equity,
which intervened as a defendant. o - |

| Plaii;tiff in Spencer has x*ajsed claims under the Equal Protection clause of the
Fourteenth Amendment to the United States Constitution and under the California Constitutio_n.
Analysis of both of these c}aims will require consideration of the operation of the MWBE |
‘Ordinarice, the evidence of past discrimination supporting the MWBE Ordinance, a:\zdthe legal

significance of that evidence.

NOTICE OF RELATED CASE - ' o Page 5
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In addition, the Coalition for Economic- Equity has filed two other claims with regard
to the constitutionality of Proposition 209: a cross-claim for declaratory and injunén’ve relief
against the City and Coimty of San Francisco and a counterclaim for declaratory relief against -
plaintiff S;Senoer.’ Both of ﬂxcse‘aétions contain, inter alia, allegations that Proposition 209
violates; ‘

(1)  the Equal Protection Clause ‘of the Fourteenth Amendment to the United States
Constitution, by imposing unique procedural barrier to the enactment of
legislation that inures pnmanly to the benefit of minorities and women; and

2) the Supremacy Clause, Artlclc VI, clause 2, of the United States Constitution,

by interfering with the federal pohcy promoting use of certain race- and gender-
conscious measures as a means of ensuring compliance with federal

antidiscrimination statutes.
These claims are of course identical legal claims to those raised in the present action.
Proposition 209 is thus équarely at issue in the Spencer case. Indeed, even had the
Coalition for Economic Equity not raised the abo?e-described claims, Propoéitiori 209 would
still be at 1ssue as plaintiff Spencer’s claims based on the California Constitution necessarily
mvoke Proposmon 209; the Coalition for Economic Equity, and certainly the Cny, would raise
similar legal arguments challenging the cqnsntutlonallty of Proposition 209 in the process of |
defending against Spencer’s claim. |

: Spencer was related to two prevmus cases, Associated General Con:ractors v. City and -

Ceunty of San Franczsco et al., 619 F Supp 334 (N.D. Cal. 1984), rev'd in part, 813 F.2d

922 (Sth Clr 1987), peaaon dzsm:ssed 493 U.S. 928 (1989); and Associated General

Contractors of California v. Ciry and County of San Francisco, 748 F. Supp. 1443 (N.D. Cal.
1990), af"d sub nom., Assocza.red General Contractors of California v. Coalmon Sor Economic
Equity, 950 F.2d 1401 (9th Cir. 1991). As discussed below, these cases raised legal and
factual issues relevant to resolution of the present action, as does Spencer itself.-
II. THIS ACTION AND SPENCER ARE RELATED BECAUSE THIS ACTION
FULFILLS ALL OF THE REQUIREMENTS OF LOCAL RULE 3-12 OF THE
"LOCAL RULES OF THE NORTHERN DISTRICT OF CALIFORNIA.
Rule 3-12 requires a party who files an action in this district to file a Notice of Related

Case if that party knows or learns that the action is related to an action that has been filed

NOTICE OF RELATED CASE Page 6
Coalmon el. aI v. leson et. al. and Spencerv CI:y of San Franmeo, No. C-95-4242 TEH ‘




previously and which is currently pending in this district.! This action is related within the

—

— [y p— — -t — [y [y [ oy
D~ T - - TS B = N Y ] HOWN e O

20
d
22
23
24
25
26
27

ﬂ

28 “

1

NOTICE OF RELATED CASE
Coalition, et. al. v, Wilson, et. al, and Spenczrv Qty of San Frandsco, No. C-95-4242 TEH

Rule 3-12 of the Local Rules provides as follows:

'RULE 3-12. NOTICE OF RELATED CASE

(a) Requirement to File Notice. Whenever a party who files an action in or removes
an action to this district, knows or learns that the action is related to another action:
which is currently pending in this district or which was filed and dismissed under the
circumstances which invoke Civil L.R. 3-3(c), in the later filed action in which the
party is appearing, the party shall promptly file and serve on all known parties to
each related case a Notice of Related Case '

(b) Definition of Related Case. Any action is related to another when both concern:
(1)  Some of the séme parties and is based on the sadw or similar claims; or
(2)  Some of the same property, transactions or events; or |
3) The same facts anddthedsamde question_s or law; dr
@ When both actions appear likely o involve duplication of labor if heard
' by different judges, or might create conflicts and unnecessary expense
if conducted by different judges.
(c) Response to Notxce A Notme of Related Case shall contain:
(1)  The title and case numbc:r of ea‘ch-relatcd ca;e;

(2) A brief statement of the relationship of the actions according o the
N criteria set forth in Civil L.R. 3-3(b); and .

(3) - A statement by the party with respect to whether assignment of a single '
' judge is r is not likely to conserve judicial resources and promote an
efficient determination of the action.

'(d) Response to Notice. No later than 10 days after service of a Notice of Related

Case, any party may serve and file a statement to support or support.the notice. Such

~ statement will be spec1fica11y address the-issues in Civil L. R 3-12 (b) and (c).

() Related Case Order. After the time for filing support or opposition to the
Notice of Related Case has passed, the clerk of the Court shall submit a copy of the
notice and related responses to the judge assigned to-the earliest filed case. That'
judge shall decided if the cases are or are not related and notify the clerk of his or her
decision. If that judge decides that the cases are not related, no change in case
assignment shall be made. If that judge decides that the cases are related, pursuant to

Page 7
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meaning of Rule 3-12 to the Spencer case because it fulfills all of the requirements set forth in

that rule for related cases.
A.  RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(1), AS
BOTH ACTIONS CONCERN SOME OF THE SAME PARTIES AND THE
SAME OR SIMILAR CLAIMS.

iocal Rule 3—12(b)(1) allows relation of cases when both cases concern "[sJome of the Q
same parties and are based on the same or similar claims." That test is clearly satisfied here,
where the City and County of San Francisco and the Coalition for Economic Equity are parties
to both actions. Moréover, it is likely that the State Attorney General will defend the |
constitutionality of Proposition 209 in both suits. Thus the partial identity of parties required
for relation under Local Rule 3-12 exists here.

In addition, both cases involve similar legal claims, as set forth in Section I, anze. The
issue of ?ropositiori 209’s cohsﬁtuﬁonality will undoubtedlyxbe Hﬁgated in time Spencer case --
whether as part of defense to a claixﬁ brought by plaintiff Spencer or as the substance of the
Coalition for Ecoﬁomic Equity’s cross- and couhter—claims. In either event, the Court in
Spencer will consider the legal theories set forth in Section I.B, ante, which are of course
identical to those in the present action.

Even in the hard-to-envision scenario in which kthe constitutionality of f;}oposiﬁon 209
is not directly litigated in the Spencer case, there would still be overlapping legal issues.
Spencer’s Fourteenth Amendment equal protecﬁon claim reQuires a determination of the legal
signiﬁcancie of the evidence of past discrimination underpinning the City of San Francisco’s
MWBE Ordinancc? this Iegal determination will likewise be made'as part of analysis of the -
Supremacy Clause cIaJm in the present action. |

In addition, the Motions for Temporary Restralmng Orders pending in both cases raise
additional overlapping legal and factual issues. In both cases, these motions will require a
determination of the likelihood of success on the merits of the cénstitutional claims regarding

Proposition 209, and of the degree of irreparable injury suffered by those whose constitutional -

the Assignment Plan, the clerk shall assign all related later filed cases to that judge
.and shall notify the parties and the affected judges accordingly.

NOTICE OF RELATED CASE ' Page 8
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 rights would allegedly be vmlated by enforcement of Proposmon 209 Succwdmg Prehmmary

Injuncuon motions will raise similar claims and issues. It would clearly i mconmsbent with the
purposes of the related case rule to have two judges holding. simultaneous T. R.O. and/or
Prehxmnary Injunction hearmgs requmng analysxs of virtually identical claims. As parties,
legal claims, and factual issues are substantially overlappmg between the two cases, it is
beyond cavxl that relation under Local Rule 3- 12(b)(1) is appropnate

B. RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12 (b)(2), AS

- THE SAME TRANSACTION AND EVENT ARE AT ISSUE IN BOTH
CASES.

" Local Rule 3-12(b)(2) allows relation of cases when the both cases concern "[sJome of
the same property,v transactions, or events." Both the Spencer case and the present action
involve the same transaction and 'evént, in that both involve the effect o'f‘the passage of

Proposition 209 on San Francisco’s MWBE Ordinance, the operation of that ordinance, and

the factual record of past discrimination ﬁndexpinm'ng the ordinance. Both cases concern these

factual circumstances,ma.ldng relation proper under Lccal Rule 3-12(b)(2).

C. RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(3), AS

BOTH ACTIONS CONCERN THE SAME FACTS AND THE SAME
A QUESTIONS OF LAWY,

~ Local Rule 3- 12(b)(3) allows relation of cases when the both cases concern "[tlhe same
facts and the same questions of law.” As described above, both cases involve the same
underlying operative facts -- the nature and operation of San Francisco’s MWBE program -
and the same questions of law rcgarding the effect of P_}onsiﬁon 209 on "I'hq City of San
Francisco’s pfogram and other; like it. At least two identical legal claims are pre&cnted in the
two cases, with scvex?l qve;lapping legal issues collateral tb these claims. Relation is thils
proper under Local Rule 3-12(b)(3). ‘ |

D. RELATION IS APPROPRIATE UNDER LOCAL RULE 3-12(b)(4), AS
SEPARATE ACTIONS WOULD INVOLVE DUPLICATION OF LABOR.

Due to the overlapping legal and factual issues described above, conmdemtlon of these

two cases by separaté judges would require substantial dupﬁ;aﬁon of labor and holds the

NOTICE OF RELATED CASE ' Page 9
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potennal for confhcnng legal mhngs on 1denncal claims. Relatlon is thus proper under Local

E. BECAUSE THE SAI\JE FACTS AND THE SAME QUESTIONS OF LAW
‘ ARE PRESENTED IN BOTH CASES, THE MOST EFFICIENT MEANS
OF DECIDING THESE CASES WOULD BE THROUGH THE
' ASSIGNMENT OF THE CASES TO THE JUDGE IN SPENCER

As noted above at least two Apphcatxons for Temporary Rcstrammg Orders are

‘pendmg before this Court which mvolve the 1mpact of Propoanon 209 on San Francisco’s

MWBE Ordinance and program. Havmg these apphcanons heard and conmdered by two

different Judges would be inefficient and would waste valuable judicial resources.  If two or

‘more? Judges were to conszder the ‘same 1ssues and arguments as raised in these cases, there

would certamly be the opportumty for conflicting judicial determmatnons with regard to each

‘of these heanngs It is quite difficult to 1magme a more prototypmal situation for a related

case where there are truly concerns about the savmg of Judlma] resources and efﬁc1ency

The J udge in the Spencer case is quite famxhar with the C1ty and County’s- MWBE

'ordihance because he has presxded not only over the prehrrunary stages of the Spencer case,
‘.f but over two earher constltutmnal cha]lenges to. this ordmance Assoczated General
'Conzmc:ors V. Czty and Counry of San Franczsco ez al 639 F. Supp 334 (N.D. Cal. 1984),
~rev‘d in part, 813 F.2d" 922 (9th Cir. 1987), pe:mon dismissed, 493 U S. 928 (1989), and -

Assoczated General Contractors of Calzfomza 12 Czty and Coumy of San Franczsco 748 F.
Supp. 1443 (N.D. Cal. 1990), aff’d sub norn., Associated General Con:rac:ors of California -
v. Coalition for Economic Equity, 950 F.2d 1401 (th Cir. 1991). |

- The judge’s familiarity with San Francisco’s program is especially pertinent in these

two suits because the City of San Francisco’s situation provides the prototypical context for

Counsel for NAACP et al. is informed that a minority prime contractor who has been
awarded contracts pursuant to the City and County’s M/WBE Ordinance will be ﬁhng
an action concerning the impact of Proposition 209 on the City-and County’s MWBE
Ordinance and is also going to seek a temporary restraining order in this district,’
thereby setting up the possibility of shree requests for pretrial injunctive relief
involving the same factual and legal considerations at approximately the same time -
perhaps before three different judges if the cases are not related.

NOTICE OF RELATED CASE ‘ . . Pageld
Codlition, et. a! v. Wilson, et. al. and Spencerv O‘ry of San Francuco, No C- 95-4242 TEH :
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analysis of the Supremacy Clause claim in the present action. This claim will require legal
and factual determinations as to the significance of evidence of past discrimination for a city

required to comply with Proposition 209. The judge’s familiarity with the legal and factual

issues surrounding San Francisco’s MWBE Ordinance will prove invaluable in analyzing the

-

Supremacy Clause claim in the present acuon

II. - THERE WOULD BE SUBSTANTIAL SAVING OF VALUABLE JUDICIAL
RESOURCES AND A MORE EFFICIENT DETERM]NATION OF THESE
ACTIONS IF THE CASES WERE RELATED.
As contemplated by Local Rule 3- 12(c)(3), asmgnment of the present action to the

Spencer 3udgc would conserve judicial resources and promote efﬁc1ent determination of the

- action.- As discussed at length above, there is substantial overlap of the legal and factual

issues in the two cases, with identical legal‘claims'and determinations to be made. Motions

for temporary restraining orders are pending in both cases, :;hd adjudication of these motions

will require determination of identical legal issues and overlapping factual determinations.

In a_ddition, as noted above, the district court judge in the Spehcercase has sifnilar
challenges ooncerning the effect of Proposition 209 pending in the Spencer case and is familiar
with the defendant Clty of San Francisco’s ordinance. These factors combme to create the
potennal - mdeed the certainty -- of wasted of judicial resources if sc;:arate judges hear these
two cases. Thus, not a smgle quibble can be contemplated that relation of these cases wﬂl
prorﬁote increased efficiency apd -conservatiofx if these éctiens are related. .

Déte‘dz November ___, .1996‘ o Respectfully submitted, o
| | Q I:ccycc@Z é(/
By: /\'\ —

THEODORE H. WANG

* Attorneys for Plaintiffs
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L. INTRODUCTION |
The United Siates Supreme Court has acknowledged as recently as‘lzist year that "[t]he
unhappy persistence of both the pracuce and lmgenng effects of racial dxscnmmanon in this

)countxy is an unfortunate reality, and government is not disqualified from actmg m response

to it." Adarand _(_zgntraggrg Inc, v. Pena, 115 8. Ct. 2097, 2101 (1995). - Proposmon 209 so
disqualifies government. By abolishing the power and authoﬁty of state and local government
in California to tightly and voluntarily fashion éonstitutionally-pei‘miSsible race and gender
conscious programs to rédress discrimination in the areas of public. gduwﬁon; employment
and contracﬁ'ng, Proposition 209 treats the unfinished business of rootihg out discrimination
as if it were none of government’s:. - It impermissibly “places spcﬁd “burdens on racial
mizioritiés w1thm the governmental process,” cutting off their abilvity‘ to seek assiStance and

protéctiOn from the government on the same terms as everyone else. Wa_s_‘ hington v, Seattle

- Sch. Dist,, NQ_, 1, 458 U.S. 457, 470 (1982) (quoting Hunter v. EngLsgg. 393 U.S. 385, 391

(1969)) Accordmgly, under the Court’s holdings in Seattle, __Ln_t_e_r_, and, most recently,
Romer v. Evang, Proposmon 209 is "a denial of equal protecnon of the Iaws in the most
literal sense.” 116 S. Ct. 1620, 1628 (1996)

No staté\mde measure in American hxstoiy has ever comé close in scope or effect to
Prop051t1on 209’5 chokehold on state and local government. Absenta ]ud1c1a1 proceeding and
court order, no' matter the prevalence or virulence of dlscmmnataon m denying minority
children and girls equaIAeducauonal opportunity; minorities'and women an equal sbot at a
job, proi:notidn or contract; or minorities and young women an equal break at attending
colleges and L gradu ate schools Cahferma governmcnts are absolutely barred, now and forever,
from effectuatmg race and gender conscmus programs meeting every federal constitutional
test. Even more, if Proposition 209 becomes state law, state and local government must move
apace to dismantle hundreds of effective ‘programs that have at least made a dent in
longstar}_ding discriminatory practices.and afforded minorities and womén theiri first chance
at equal opportunity. ‘ | ‘

~ While Proposition 209 is breathtaking in its sweep, there is nothing new in its
niethodology. Albeit more ambitiously, Proposition 209 disenfranchises minorities and women

1 .
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from reliable and effective participatibh in our political processes in exactly the same manner
as other measures consistently struck down by the Court. While other groups may continue
to advance their interests in securing preferential legislation at all levels and before all bodies
of state and local government, racial minorities and women can only do so by first attéining
a popular majority and amending the California Constitution. Imposition of such a special
burden offends core values of our constitutional democracy. As the Court stated in
eattle Sch. Dist., No, 1, a case a fortiori dispositive of this one, in invalidating
a mini-version of Proposition 209: |

Certainly, a state requirement that "desegregation or antidiscrimination laws,"

and only such laws be passed by unanimous vote of the legislature would be

. constitutionally suspect. It would be equally questionable for a community to

require that laws or ordinances "designed to ameliorate race relations or to

protect racial minorities," be confirmed by popular vote of the electorate as a
 whole, while comparable legislation is exempted from similar procedure.

458 U.S. 457, 486-87, 102 S. Ct. 3187, 73 L.Ed. 2d 896 (1982) (emphasis added, citations .

omitted). -

This case, then, while surely implicating race and gender.-cons'cious affirmative action -

- programs, is actually constitutionally about access to the levers of government. In the same

vein as poll taxes and literacy tests, Proposition 209 keeps those levers out of the hands of
disfavored groups. | |

There is also nothing new about the design of Proposition 209. Costumed as a race

aﬁd gender neutral measure prohibiting all discrimination, in practical éffect, it is anything

but. As the neutral and independent California Legislative Analyst’s Office ("LAO")
conciudc‘d, a{:fter an’ intenSive 18 month éxamination of Proposition 209 and similar proposals:
"The programs tha{ would or could be affected by the proposition were commonly referred
to as ‘a.fﬁrmat_iiré action’ programs -- despite the fact that the measure itself does not contain ’

the phrase féfﬁrmative action.”” California Legislative Analyst’s Office Re (hereinafter!

"LAO Report,” Exhibit 2). Though repeatedly challenged to come up with a single example

of discrimination banned by Proposition 209 not already long ago forbidden by the federal
and state constitutions, proponents of the initiative never could do sd. Inuring solely to the

detriment of minorities and women, Proposition 209’s real-life impact is to restrain or undo

Memo of Points & Authorities 2
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only race and gender-cbnsdous'pmgmms that remédiate)discrimination and can survive the

'highest ievel of constitntional scrutiny.

~ In this action, plaintiffs are the participants and the intended future participants in

these programs all across California. The following is a sampling of the nature and scope of

constimtiOnally-permissiBl.e programs threatened by Proposition 209:

26

27

28

The MESA program, which provides math and science assistance to minority students
in communities throughout the State, and has increased their eligibility for admission
to the University of California. See, £.8., decls. of Michael Aldaco, Dr. Glenn Seaborg,

. and Salvador Ochoa.

State and municipal contréctiné programs designed to stamp out discrimination and

-its_vestiges, by reguixﬁag good-faith efforts by private companies to meet goals for
an

increasing women’s and minorities’ participation. - See, £.g. decls. of Nancy Burns,
Frank Fung, and Aileen C. Hernandez. ‘ Sabe TR &y

Financial aid, tutoring, and outreach Qrograms-atvpubl'ic collegés, univefsities,' and
graduate schools targeted toward minority or women students. Decls. of Professor Lisa -
Alvarez, Iran Celeste Davila, Virginia Mosqueda, and Dr. Jean Peacock. e

The Ten Schools Program, which provides special assistance to low-performing,
primarily African-American Schools in Los Angeles, to promote parental involvement
and improve the schools’ resources. Decl. of Melodie Dove; Exhibit 7.

‘UCLA’s modést affirmative action. roglzm for admissions which, even now, results

in only 250 African Americans and 761 Latinos in an entering class of 3,974 students, -

“decl. of Dr. C. Adolfo Bermeo, 13; if Proposition 209 is implemented, Latine and
" African American enrollment will be cut by more than 50%. ' Id., 15; decls. of |
- Chancellor Charles Young and Cecelia Conrad; Exhibit 6. ‘

‘Voluntary efforts by police and fire departments to remedy their own past

discrimination by hiring more women and minorities, and thereby. ensuring that these -
agencies better reflect the communities that they serve. Decl. of Joanne Belknap, -
Ph.D.; decl. of Samuel Walker; decl. of Allan Parachini. - :

Vbluntary‘effortskby' school districts to desegregate", their schools, b considering race,

-ethnicity, or gender as a factor for admissions in "magnet schools” or college-.
~ prepa}r,atory programs. See, e.g,, decl. of Dana Cunningham; decl. of Paul Cheng.

" Goals and timetables aimed at encouraging the hiring and é)romcition' of women and

orities for state and local government jobs. See, e.g.; decl. of Michelle Bennett;
decl. of Jacquelyn E. Giles. :

The Early Academic Outreach (EAOP) program, providing supplemental instruction

"to African American, Latino/Chicano, Native American, and low-income students to

help prepare them for the SATs and for college. Decl. of Jessica Lopez.

Both as a consequence of the unconstitutional disenfranchisement worked by

Proposition 209 and the deep perspnal harm resﬁltigg from closure of the programs

catalogued, the injury here is irreparable. Proposition 209's sweeping ban on race and

Memo of Points & Apthorities » 3
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gender-conscious affirmative action programs would, moreover, impede the congressional

policy of encouragingvvoluritary efforts to comply with civil rights law. In banning programs

designed to ensure compliance with federal civil rights laws, Proposition 209 stand's as a direct
obstacle to the accomphshment and objecnves of federal law, and is therefore preempted.

As demonstrated by the numerous declarations submrtted with plamtlffs’ motion, from

| experts throughout the Nation and from affirmative action beneﬁcranes throughout the State,

' implementation of Propositioﬂ 209 will have an extraordinary destructive impact on women,

minorities, and children.. Worse strll, its implementation will distort the demeeratic processes
on which rhey; rely for their protection. The State can demonstrate no legitimate
countervailing interest - indeed, its only conceivable interest is to end programs that are
themselves tailored to serve compe]lirrg interests. A Temporary Restraining Order should .
therefore issue against the Governor and Attorney General, immediately restrammg them
from any implementation or enforcement of Proposmon 209

II.  SUMMARY OF ARGUMENT

Proposition '269 violates both the Equal Protection Clause of the Fourteenth

- Amendment and the Supremacy Clause of the United States Constitution -- provisions that

limit state action in order to protect fundamental national policies. First, by restructuring the
state’s political process in a nonneéutral manner - one that creates ‘unigue procedural hurdles
to the enactment of laws or policies that inure pnmarlly to the benefit of racial rmnontles and
women -- Proposition 209 violates the Equal Protection Clause. Second, by interfering with
clearly established and well-defined congressional pelicy encouraging voluntary compliance
by local go’vé:rnment's with federal civil rights laws, Proposition 209 violates the Supremacy

Clause. Either ground alone is sufficient for this Court to declare Proposition 209

' unconstitutional and to enjoin defendants from attempting to enforce its provisions.

A. The Fourteenth Amendment’s guarantee of equal protection safeguards the |

,partlclpatlon of citizen groups in the democratic process at every level. It prohibits states

from singling out issues -of special concern to racial minorities or women, removing those
matters from the ordinary political process and placing them at a more remote and therefore

less accessible level of government decisionmaking. Washington v, Seattle Sch. Dist. No. 1,
Memo of Points & Authorities 4
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458 U.S. 457 (1982) (ihvalidéting state constitutional amendment, 'adbptéd by’ initiative,
-renioving' from local school boards: authdriiy to Vusc racial’ bﬁssing 'td facilitate schbol
desegregation); _I-lm;tgu_ﬁngm 393 U.S. 385, 89 S.Ct. 557, 21\ LEd. 2d 616 (1969)
(invalidating city charter amcndment requiring voter approval of fair housing ordinances) ;see
Romer v, Evans, — US. —, 116 S.Ct. 1620, 134 LEd. 2d 855 (1996) (invalidating state
constitutional amendment mthdra\mng authority from local govemments and state leg1slatu:e
to enact antldlscnmmatlon laws for gays and lesbians).

B.  Proposition 209's use of facially neutral language does not insulate it from

constitutional scrutiny. The decisive factor in determining the “racial nature” of a law that

- restructures the political process is a real-world assessment of its impact: The critical question

is whether the ‘programs affected by the reallocation ‘of 'goverhmental‘power‘ "at bottom
inure[] pnmanly to the béneﬁtﬂ of the minority, and [are] designed for that purpose.” m
458 U.S. at 472. Hcre,i there can be no doubt that Proposition 209 prohibits affirmative
action programs bgneﬁt_ting minorities and WOan and uniquely disadvantages those who
benefit from such programs. Péliti'cally dominant groups lose ntxthing by ‘fpfocedural hurdles
that makc'th‘e adoptign of racéj:- and gendcr- conscious remedial pr’ograms ‘more difficult. -
Hunter, 393 US. at 391, |

C. While Proposition 209 categorically prohibits state and local :go?efnmcnts from
enacting programs ‘k'na:rOWIy' tailored to remedy race or génder-bas_ed discrimination, even
where, as her'e,-x_iecessary to eradicate: bast or ongoing discrimination, it d‘oes not limit other
types of "preferential treatment.” In pﬁblic educatioxj, for example, preferences can still
constitutionéﬂly be granted to alumni children or on the. basis of geography; in public
employment, preferenées ‘may constitutionally be given to veterans and persons over 40; in
public cont;'actiﬁg, favored industries or those with regioral political clout may continue to
benefit from preferences. Advocates of all types of special interests may still seek benefits
‘ﬁ-om govemmeht, at all levels, from local water districts to the State :‘Legislature. Only

minority groups and women are relegated to the Herculean task of further amending the

State Constltunon to advance their interests. Proposxtlon 209 thus xmperrmssﬂ)ly uses the

racial nature of a decision to determine the decisionmaking process. Seattle, 458 U.S. at 470.

Memo of Points & Authorlﬁés ‘ 5
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State action of this kind, making it more difficult for racial minorities to achieve legislative

goals in'their interest, is "no more permissible than [is] denying [members of a racial minority]

‘the vote, on an equal basis with others.” Id. at 471.

D. ~ Proposition 209 serves no compelling government interest and is not narrowly

iailpred to accomplish its purported goal of limiting "reverse discrimination.” Restricting |

normal legislative avenues for advocates of affirmative action is entirely unnebessary to

protect white males from discrimination. Race-based affirmative action programs are now

rigorously limited by the Founeenih Amendment to those that themselves serve compelling
interests and can survive strict scrutiny. It is manifestly unnecessary to restructure normal
democratic processes to impede the abﬂity of minorities and women to protect themselves -
- doubly so, where many of the program eliminated are necessary to fulfill governments’
constitutional duty to remedy past discriminatio‘n against them. ’
E. Localigovernmental entities throﬁgho’ut California have voluntarily implemcnted
race and gender-conscious desegregation and affirmative action programs to meet their
obligations under Titles VI and VII of the Civil Rights Act of 1964, Title IX of the
Educational Amendments of 1972 and the Fourteenth Amendment. By prohibiting the |
creation and implementation of such programs at ‘a_ll levels of govemmgﬁt‘,witbin the state,
Proposition 209: sténds as an iﬁsurmountable obstacle to the accomplishment of Congress’s
6bjectivc~df encouraging volun{axy compliance with federal civil rights laws. Ga_d_e v, Natl
Solid Wastes Mg‘lﬁ’t; Ass’n, 505 U.S. 88, 112 S.Ct. 2374, 120 L.Ed. 2d 73 (1992). In addition,
Proposition 209 ‘upsets the balance Struck by Congress in this. area by "e;limiynating the |

discretion 'cjonfei‘red by federal law upon local public agencies to make their own

determination (subject to constitutional and statutory requirements) whether to adopt race

or gender-conscibus remedial prograrms. Pi'o'position 209’s ban on programs that remedy or

- prevent violations of federal civil rights laws thus violates the Supremacy Clause.

F.  The immediate constitutional injury resulting from Proposition 209 requires
immediate equitable relief. By its own terms, and under Article XVIII of the California
Constitution, the measure is "self-executing” and takes effect the day_ after the election.
Subsection (h); Cal Const. art XVIII §6. The unconstitutional disenfranchisement of

Memo of Points & Authorities = 6
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minorities and women, who are lqcked out of the poiitical, pro_i:ess and prever_;t¢d from
 seeking protective legislation, is presumptively an irreparable injury warranting a TRO.

Compounding this constitutional injury are &e manifold harms to thousands of people, arising |

from the abolition of a wide variety of programs throughoui the State, only a handful of which

~ can be described in the ;accompanying declarations.

III. . STATEMENT OF FA

A.  PROPOSITION 209 BROADLY PROHIBITS RACE AND GENDER-CONSCIOUS
'AFFIRMATIVE ~ACTION PROGRAMS TAILORED TO REDRESS
DISCRIMINATION . o

- Proposition 209 is an initiative that amends Article I of the California Constitution to

‘prohibit affirmative action on the basis of race, sex, coloi', ethnicity, and national origin in

public employment, education, and contracting: This constitutional amendment extends not

only to state agencies, but also to cities, counties, police departments, school districts, public

universities, and all other instrumentalities of state and local government. Proposition 209
states:

(a) The state shall not discriminate against, or grant preferential treatment to
any individual or group on the basis of race, sex, color, ethnicity, or national
origin in the operation of public employment, public education, or public
contracting. - o o o ‘

(b) This dection shall apply only to action taken after the sectioﬁ’s effective
date. . S ‘ o '

(c) Nothing -in this section shall be interpreted as prohibiting bona fide
qualifications based on sex which are reasonably necessary to the normal
~operation of public employment, public education, or public contracting,

(d) Nothing in this section shall be interpreted as invalidating any court order
or coPsent'dccree which is in force as of the effective date of this section.

(e) Nothing in this section shall be interpreted as prohibiting action which must
be taken to establish or maintain eligibility for any federal program, where
- ineligibility would result in a loss of feder. funds to the state. ,

(f) for purposes of this section, "state” shall include, but not necessarily be
limited to, the state itself, any city, county, city and county, public university
?stem, including the University of California, community college district, school
istrict, special district, or any other political subdivision or government
instrumentality of or within the state. -

(g) the remedies available for violations of this section shall be the same,

regardless of the injured party’s race, sex, color, ethnicity, or national origin, as

are otherwise available for violations of then-existing : California
- antidiscrimination law. o
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gh Ttns section shall be self-executing. If any part or parts of this section are

d to be in conflict with federal law or the nited States Constitution, the

section shall be implemented to the maximum extent that federal law and the

United States Constitution permit. Any . provision held invalid shall be

. severable from the remalmng portions of this section.

Whﬂc Proposition 209 purports to ban "dmcnnnnat[zon] "and "preferential treatment,”
discrimination against women and minorities s already illegal under existing federal a‘.ﬁdstate
laws. Accordingly, the only real impact of Proposition 209 is to eliminate affirmative action

programs designed to enhance gender, racial, and ethnic ihtegration: "The measure would

| ‘eliminate affirmative .action programs in the areas of public employment, public education,

and public contracting to the extent these programs involve preferentlal treatment’ based on
race, sex, color, ethmmty, or national origin." LAO Report, Exh. 2, at 1 (emphasxs added).
As the neutral and independent California Legislative Analyst’s Office concluded: "The

extensive evidence reviewed mcludmg documents from ‘proponents and opponents, ]ournal

'arncles, media coverage, legxslanve heanngs, numerous conversations wuh proponents,

_opponents, government officials, and other experts all pomted to one conclusion. The

programs that would or could be affected by the proposition were commonly referred to as
‘affirmative action’ programs -despite the fact that the measure itself does not contain the

phrase "afﬁrinativg action.”" Exh. 2, Decl. of Mac Taylor, 'Dépu‘ty Legislative Analyst, 12.!

' Accordingly, the Yes/No Statement prepared by the Legislative Analyst’s Office,

and published in the official pamphlet sent to all voters, states:

« '+ A YES vote on this measure means: The elimination of those
affirmative action programs for women and minorities run by
the state or local governments in the areas of public
employment, contracting, and education that give "preferential
treatment" on the basis of sex, race, color, ethnicity, national
origin.

. A NO vote on this measure means: State and local
government affirmative action programs would remain in
effect to the extent they are perrmtted under the United States :
Constitution. '

Exh. 2, Legislative Analyst Office’s "Yes/No" Statement.

Memo of Points & Authorities 8
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Proposition 209’s supporters have repeatedly chaiacterized the initiative as'a ban on
affirmative action programs for women and minorities. They have failed to identify anythi'ng.'.
that the 1muat1ve would ban - other than race, gender, and ethnicity conscious affirmative
action programs that is not already prohibited by existing law. Ward Connerly, Chairman
of the California le Rxghts Initiative and one of the authors of the Argument in Favor

| appeérix_;g in the official ballot materials, asserted that by approving Proposition 209: "The
| 'public’s going to end affirmative action in November." Exh. 4. Defendant Governor Pete

Wilson, another author of the Argument in Favor, stated: “[Some Iegxslators were] unwxllmg

‘to confront the issue of reverse dxscnmmauon arising from afﬁrmanve action programs.

’Fortunately_the people of Cahforma will get that opportunity at the ballot box." Id, ‘The

Argument in Favor of Proposition 209, authored by Mr. Connerly and Governor Wilson and
sent to all voters, was limited to a criticism of various affirmative action prdgranis that_ benéfit
"minorities and women." Exh. 3.' The_i; arguments did not so much as intimate that the
Proposition was interided to forbid ‘any discrimination against wémcn or minorities -
presumably because they recognize that the measure would confer no additional protec_tidns
for minorities and'women, but would only eliminate affirmative action benefitting them.
Proposition 209 does not, of course, ehmmate all “prcferentlal treatment" in education,
contractmg, or employment, but only that whzch takes into account race, ethmcny, and | gender.

Other forms of preferences, especially those whxch work to the disadvantage of minorities and

women, would remain untouched. For example, public universities could still grant

preférential treatment to some applicants over others based on whether their parents are

alumni or :hgve "connections” to high level university officials. Applicants for government

‘contracts, public jobs, or admission at state universities could still be favored on the basis of ;

veteran’s status, e.g, Cal »Education Code §66202(b)(1); Cal. Govt. Code § 18973, even
,though women are obviously much less likely to beneﬁt from this preference than men. |

Informal preferences that favor apphcants based on factors other than "merit,"
including both informal social network; and other mechanisms allowing the "by-pass” of
formal selection proceéseé would also remain intact. Decl. of ‘Aﬂeenv Hernandez 110.
Minoritics and women are often excluded from such networks, particularly in the area of

Memo of Points & Authorities 9
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public contracting, severely diminishing their opportunities to compete on an equal basis. g,

decl. of Eleanor Ramsey _5114; decl. of Frank Fung 714; Hernandez decl. 193-4, 11, Nor would

Proposition 209 have any effecton state preferences for contractors based on the size of their

workforce Cal. Govt. Code § 4535.2(a), or the length of time that they have owned theu' ‘

‘businesses. Hernandez decl, 6. These preferences also disadvantage mmonty and women
“owned enterprises which, because of historic dlsmmmanon, are less likely to survive such

" exclusionary tests. Hernandez decl. 16; Ramsey decl., 114.

In short, non-merit based preferences in a variety of circumstances would stay legal
By c.ompansen, constitutionally permissible dlsuncnons based on race and gender are
outlawed, even though necessary to remedy past and present discrimination against women
and minorities. | |
B. MINORITIES AND WOMEN POSSESS A VITAL INTEREST IN SEEKING
AFFIRMATIVE ACTION TO REMEDY THE "PERSISTENCE OF BOTH THE
PRACTICE AND LINGERING EFFEC’I‘S "OF RACE AND GENDER
DISCRIMINATION
'1. Historical Background
Though our nation’s “long and unfortunate history" of discrimination against racial -

minorities and women is well known, understanding the persistent discrimination that makes

; " California’s -affirmative action vital requires a careful examination of the development of
18| ' |

present-day discriminatory attitudes -- attitudes that continue to limit women and minorities
in every sphere of activity.

California and America before affirmative action each lacked even the semblance of

equal opportumty for racial and ethnic minorities, much less for women. As summanzed by

Dr. Mary Frances Berry, currently chair of the Umted States Comrnission on le Rights,
“[t]here were no mgnt staridards for employing the white men who occupied the best jobs,
bccause merit would have required accepting applications from all comers and picldng the
best people.” Berryvdecl. 3. Discrimination was severe and pervasive, and government was |
an active player in perpeiuating favorab.le, treatment for Amcﬁéans. Dec}. of Martha S. West,

99. And "though the Supreme Court overturned the legal justification for segregation in 1954,

Memo of Points & Authorities 10
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segregation did not end overnight” Id* Governmental contracting and employment |

programs continued to ovenvhelmingly‘ favor whites? Similarly, other federal programs, -
including several enacted during the Great Depression, reinforced racial segregation through :

social welfare, labor and housmg policies, systemancally advantag[mg] whites" for generatmns

~ through the present. Decl of Troy Duster, 193-9.

Vstcnm‘matory laws and practices in California were frequently speciﬁwlly aimed at

Latinos and Asian-Americans as well. Asian-Americans Were long cast as second-class

citizens, and *associated with blacks in the racial imagination of white-sdciety."' Decl. of
Ronald Takaki, 99 27-29. Asian-Americans, along with Native-Americans and African-
Americans, were excluded from California’s public schools. Id,, 132. In similar manner, as
studied by Albert Camarillo, Aséociate Professor of History at Stanford, “[m]any-vof the. forxhs
of dxscnnnnatxon which prevented Mexican Americans from full pamatpatlon as citizens in
the political and socmeconomtc life of California . . .in the nineteenth century continued into

the twentieth century: pohtxcal dtsenfranchlsement and non-representatton social and cultural -

2 Prior to the m1d-19605 there emsted no legal prohtbtnon on the practlce even of

relegating women and minorities to lower-paying jobs or refusing to hire them at all,

California Senate Office of Research, Status of Affirmative Action in California 1 (March
1995). “In fact, a ban on job discrimination against women seemed so far-fetched it was
added to the [Civil Rtghts Act of 1964] by a Southern congressman who thought it could

" defeat the measure Id

3 For example, the ten million warkers on the payrolls of the one hundred largest

. defense contractors included few blacks in 1960. The $7.5 billion in federal grants-in-aid

to the states ?nd cities for highway, airport, and school construction went almost
excluswely to' white businesses. ‘Berry decl,, 96. Dr. Berry states: "Essentially, using taxes
paid in part by African-Americans, the government was directly subsidizing
discrimination." Id.
The number of skilled black workers on public housing and slum clearance
projects was minuscule. The U.S. Employment Service, which provided
" funds for state-operated employment bureaus, encouraged. skilled blacks to
register for unskilled jobs, accepted requests from lily-white employers, and
made no effort to get employers to hire African-American workers. Black
businesses had expanded and diversified since the days of slavery, but they
were still-excluded from competing on contracts offered by state and local
governments. ,
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ostracism; de jure and de facto residentia.l and school segregation; discriminatory labor

'.pracﬁces; and discrimination practices; and discrimination practiced against Mexican

Americans in public places." Camarillo decl., 15-12; decl. of Rica'rdo Romo, 13; decl.. of
Rodolfo Acuna, 194-294

2. Persxstence of Discrimination Today |

The discriminatory attitudes that were both cause and effect of past legalized
discrimination persist, albeit in altered form. It is the persistence of this bias that makes it
necessary for women and minorities to seek r_emediation'through 'democratic processes.
"Although thero has unquestionably been significant progress on matters of race, the color
line between White Americans and African Amoricans persists." Decl. of John Hopo'
Franklin, 12. As described, for eiample, by Donald Kinder of the Institute of Social Research

at the University of Michigan, "[m]ost white Americans in fact subscribe to racial stereotypes,"

believing blacks to be "less intelligent.. . ., less hardworking . . . and more violent than whites."

Kinder decl., 713. "Some whites see no difference between the races;' but most of the
variation among white Americans is in how inferior black Americans are, whether the racial :
superiority that whites enjoy in éssenfial capacities and fundamental qualities is overwhelming
or slight.". Id. Such stereotyping, though sometimes manifest in differ'ent.' forms, extends to
Latinos and Asi'anQAmeri'cans as well. Takaki decl., 170; Kang decl., exh. 2, Romo decl., exh.

These conclusxons have been conﬁnned by the research within Cahforma and across .
the country by Lawrence Bobo, professor of soc1ology and director of the Survey Rcsearch

Center at th‘e 'Umversny of California, Los Angeles. Professor Bobo found that "while overt

4 cheral dcclaratlons submitted in support of plaintiffs’ application detail the history
of discrimination against African-Americans (decls. of John Hope Franklin, Martha S.
West, Troy Duster, Manning Marable), Asian-Americans (decls. of Ronald Takaki and
Don Nakaniski) and Mexican-Americans. (Decls. of Albert Camarillo, Ricardo Romo,
Rodolfo Acuna). The "long and unfortunate history of discrimination" against American
women of all racial and ethnic backgrounds was recently traced by the Supreme Court in
United States v, Virginia, 116 S.Ct. 2264, 135 L.Ed. 2d 735 (1996) and J.E.B. v. Alabama
ex. rel. Tb,, 511 U.S. 127, 114 S.Ct. 1419, 128 L.Ed. 2d 89 (1994); see _m decls. of
Deborah S. Rhode and Ruth M. Milkman.
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bigo&y has declined over time, negative sﬁeredtyping of Afnam 'Americans and other |
‘ racial/éthnic minorities remains prévalent throughout the Uni‘te\fi'States,” Bobo .decl., 93.

This persistent negative stereotyping is associated with a tendency to blame
minorities themselves for the gaps in socioeconomic standing, and a resistance
- to policy efforts to ameliorate racial bias in America’s social conditions and
institutions. There exists an abundance of evidence demonstrating the
E;:rsistence of a relatively clear-cut racial/ethnic hierarchy or racial order in the
nited States, with Whites the historical and present dominant social group and
African Americans the historical and present bottom group. . . . [Flor Whites,
integration with other minority'grm;fs -- and especially with Blacks-- brings the
threat of a loss of relative social advantages, These attitudes result in
discrimination against minorities in many domains, including employment,
education, and housing. , -

Id., 93; see also Kinder decl., 114 (b“Resultsiobtained ig;ply'that white Americans’ objectidns ‘
to policies intended to diminish racial inequalities, including, especially, afﬁrmative action,
are expression, in large part, of racial resentment”)’ .

If a.nythmg, the powe'rﬁll' effects of racial feSentment- detected, including “white
opposition to policies . . . provid[ing] opportunity and assistance to blacks," have enlarged
since 1988. Kinder decl, 114. |

. Racial resentment remains a powerful force in white opinion. These results

‘reflect the substantial political force of racial resentment: racial resentment is

- not the only thing that matters for race policy, but by a fair margin racial

resentment is the most important. S
Id. Still, today, “racial resentmem;is‘ a coherent and stable system of beliefs and feelings,”
extending to."subscri[ption] to derogatory racial stere,:otypes"‘and resistance to expressing it
overtly in the presence of blacks. Id., 920. | .

'Ccrtéinly there have been revolutionary changes in white Americans’ racial

attitudes, as, for example, the lq,ssem‘n%qf the idea of permanent, b’iological

inferigrity. Resentments rooted in racial difference however, continue to shape

Ameérican opinion powerfully. It cannot be reasonably concluded, for example,

that prfgudme is no longer important or that race itself has somehow been
removed from the politics of equal opportunity and affirmative action.

% Professor Kinder specifically tested and ruled out the possibility that commitment to '
principles such as "individualism" or "egalitarianism” might explain whites’ views on race- -
related policies: "White opposition to racial change appears to be motivated not by
commitment to individualism in general, but by resentment directed against blacks in
particular." Id.; see also id., 116 ("Specifically as to affirmative action, racial resentment is

~nearly the whole story for white opinion. The imprint of commitment to égalitarian ideals
disappears entirely on the matter of affirmative action, as it does as to economic
individualism and limited government."). : '
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As a.consequence, racial attitudes shape not just beliefs by white Americans on issues

" such as desegregation and affirmative action: “[d}iscrimination also occurs in many other

| Spheres of life ranging from interpersonal conduct in everyday settings. ..." Bobo decl., 111.

As Professor Franklin hég discussed, "[t]be specter of race and racism is apparent even when
it goes ‘unmentioned, and it is all too often this force that influences both public policy and
private relatiohships."_ Deél. of John Hope Franklin, 12.

Disparities between white Americans and African Americans exist in poverty
rates, employment opportunities, education, life expectancy, and virtually every
area of American life. These inequalities reflect both the long history of
discrimination against African Americans, including segregation and other
forms of discrimination by the government, and of present-day racial bias that
persists throughout the United States. o :

Id. As Professor Franklin concludes: "A color-blind society does not exist in the United
States and has never existed." Id., 16.

3. Discrimination Directly Limits Opportunities of Women and Minorities in
. Social and Economic Life ‘

The real-world consequences of these discriminatory attitudes are powerfully illustrated

_in the growing body of research, focusing directly on the persistence of racial discrimination

and :antinﬁnority'stcrgotyping in employer hiring practices. Bobo decl,, 1[12§ see also decl. of
Marc Bendick, Jr., Pb.D, 11 9-14; Franklin decl, 19 9-10 (discrimination in-employment
estimated to be approximately 3% of the gross national product). This "data calls into
qu‘éstidn th'e: popular assumption that racial discrihhation against minorities is now a

relatively infrequent problem in the workplace." Bobo decl, 135. Numerous studies

"continue td document direct labor market discrimination at both low-level entry level

positions and more highly skilled positions.” Id., 18 (citing studies). Thus, for example, a
national study of -cm;ﬁloyers found that "[s]tatistical discrimination and use of information
based on ﬁegative group sfer_eotypes “es éppeared to significantly hinder minority access to
employment and subsequent chances for promotion. . . . Minority applicanis are more likely
1o be hired for ‘dead end’ positions, which constrain or deny‘ access to important on-the-job
trainiﬁg and promotional opportunities.” Id., 113. Recent auditing studies conducted by the
Urban Institute involving matched pairs of minority and white job applicants, or "testers,"

Memo of Points & Authorities .14
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likewise f‘showed widely disparate treatment and differential treatment. of Blacks and
Hispanics in several urban labor markets.” Id., 114; Bendick decl,, 19 13-14; see also decl.
of Alfred Blumrosen 910 Another study found that employers "categorize inner-city blacks

overall as having inadequate skills, negative work attitudes and a poor work ethic." Bobo
~decl,, 913. | -

Research specifically directed at the California labor market discloses the same

 patterns of employment discrimination and occupational segregation as the studies just cited.
" Bobo decl., 1921-35. "Despite substantial progress in recent decades against racial /ethnicand
~gender discrimination, such discrimination contimues importantly to affect employment

| outcomes for minorities and women in virtually every segment of the American labor market,

including public sector, employment in California." chidick decl., 122; Milkman decl., 95.5

Employment segregation in California is "at least as great as in the nation as a whole." Id,

17,

A recent study specifically examined for California the relationship between wages
paid to minority workers cémparcd to minorities’ educational gains, testing the validity of the
argument that race-conscious programs are unnecessary because the labor fmarkct,if left to

its own devices, rewards merit and does not discriminate on the basis of race. Martin Carnoy,

‘professor of education and-economics at Stanford Univeréity and co-author of the study,

found "dramatic narrowing of education gaps" by California’s young minoritjr workers "did not

“produce a narrowing of Wage"gaps when these youths became employed." Carnoy decl,, 98..

Des;:ite increases in the proportion. of these workers graduating from college or obtaining,

r

¢ Discrimination in the workplace is also reflected in the substantial disparities

| existing between whites and minorities, particularly as to men. Conservative estimates

indicate that young, well educated blacks earn 11% less annually than similarly-situated
whites. Bobo decl., 98. For instance, among men with bachelor’s degrees, blacks earn
only $764 for each $1000 going to whites at the same level. Decl. of Andrew Hacker, 4.
Blacks who finish college show a jobless rate twice that of whites with diplomas. Id., 8. -
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* some college experience, and greater academic achievement, relative wages for minorities fell

compared with whites with comparable education. Id., 998-9.7

Discrimination against women in the workplace also remains prevalent. Women are |
promoted at a lower faté,g and clustered in low-stat;ls z_md lower paying jobs. Decl. of Judy |
E. Rosener, Ph.D., 194-5; decl. of Jafnes Diego Vigil & Abel Valenzuela, Jr., 16; Milkman
decl. 16. As Myra Strober, former Associate Dean and now Profeséo_r at thc:Stanford School
of Education, has pointed out: "Men and women with equal educational attainments do not
experience equal returns on their credentials.” Strober decl,, 111. Black women and Latinas
are especiallj hard hit, facing the "double burdens” of race and gehder discrimination. Virgil
& Valenzuela decl., 11119-i0. Ever; within .professions, women and"men do not receive équal

pay, with women on average earning 25% less than men. - Decl. of Judith Rosener, 16;

‘Milkman decl. 18. Further, "[w]omen are .promOted'at a lower rate than men in grade levels

and occupations that are- important gateways to advancement.” Rosener decl, ¥4.

Differences in the pqol of eligible candidates, such as education and skill,)cannot begin to

account for such disparities. Strober decl. 111; decl. of Deborah Rhode, 4. Discriminatory

atﬁfudes of men, who often feel uncomfortable with \:vo'men as their supcrviéors or peers,
contribute to this result. Rosener decl., 178 N

The Federal Glass Ceiling Commission determined that empioygrs commonly resorted
to .vgender‘ stéreotypes’: for example, “women are 106 emotional, indecisive, deficient in

quantitative skills, and lacking in career commitment; African American women are

. - ' .

7 For e;éample, wages of young (25 to 34 years old) black male workers were, on
average, 84% of white wages in 1980; 15 years later, blacks earned only 77% of white
wages. For Latinas, average wages fell from 83% of white female wages in 1980, to 71%
in 1995. Similar trends characterize the relative wages of black females and Latino males.
Young black male workers with college degrees earned 94% of their white counterparts’
earnings in 1980; by 1990, it had fallen to 86%. For Latina workers with college degrees
earnings were 95% of comparable white females’; in 1980, but only 90% in 1990. Decl. of
Martin Carnoy, 118-9. : -

8 Only one woman is.a CEO of a Fortune 500 company, and in Fortune 1000
companies, women account for but 5% of senior management.” Dec. of Deborah Rhode,
15; decl. of Judith Rosener, 13. Only 9% of executive vice presidents in businesses overall
are women. Decl. of Heidi Hartman, 7.
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‘a woman rather than a man." Rhode decl,, ¥ 13.-

incompetent, lazy and hostile; Hispanic women are overly passive and undereducated; and |
Asian women are inflexible, unassertive and. ineffective in interpersonal communications.”

Rhode decl., 112. Studies have demonstrated that stereotypical thinking leads employers to -

-emphasize information that fits the stereotype, while discounting or reinterpreting information

‘e

- that does not. Rhode decl., 135. "Female achievements are also more likely than malé‘s_’ to

be explained by luck rather than ability, to be overlooked, undervalued, or misattributed in
the evaluation process.” Rhode decl,, 913. Social scientists have found time and again that

unconscious biases infect even seemingly objective evaluation process, leading to systematic

- underrepresentation or exclusion of qualified minorities and women from employment and |

‘other opportunities. Bergmzin decl., 197-11; Vigil & Valenzuela decl,, 910. "For cxamplé,

ﬁ;any studies find that .peoplevréte the same work or resume lower if they think it belongs to

-

C. REVERSING GAINS AGAINST DISCRIMINATION'
' PROPOSITION 209’S DIRECT CONSEQUENCES

1. Employment
The State Senate Office of Research study, Status of Affirmative Action in California,
concludc;d'that “affirmative action has paved the way for the arrival and advancement of

record numbers: of women and minorities in a plgthora of careers A_aﬁd higher-paying

positions." 1d. at 2; see also decl. of William Bielby, 15 (California afﬁ:inative action

programs “opened new opportunitvies‘for women and minorities, who moved into positiohs
where they had begn( significantly underrepresented"). As the study emphasized, "affirmative
action in st?te civil service, the largest employer in California other than the federal
gbvemmgnt, does ﬁot ,pglrnlit'thé hiring of unqualified candidates. If race and gender become -
factors in managén’al decisions to hire or promote individuals, they come after candidates
bave met eligibility standards by performing satlsfactonly on civil service exams." Id. at 8.
Af_ﬁrmatxve action has helped women and minorities "by creatmg career ladders, promotion
opportunities, and educational opportunities.” Id. o ,

" Data from the U S. Equal Employmcnt Opportunity Commission (EEOC) and the

State Personnel Board support the study’s findings that while "gains by mmqnnes and women

Memo of Points & Authorities : 17
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have been steady and striking over the past 18 years,” still "general labor force parity has not
been wholly achieved in either the public oriprivate sectors of California’s workplaces. . . ."
Id. at 5, 16. Thus, though "California’s workplaces are far more integrated than m 1975, when

black, Hispanic and Asian women accounted for only .8%, .9% and .6% of the management

jobs in major California firms," whites held 79% of these positions in 1993, but represent only

60.4% of the state’s workforce. Id. White males, representing one-thir_d of the woﬂcforce,
occupied more than half (53.6%) of these managerial positions; by contrast, Hispanics held
8.3% (against 23.6%). 1d. at 6. In California’s public jobs, white males controlled nearly the
same extent of ,ofﬁcialA and managerial positions as in the privat¢ sector, 48.9%: Hispanic
officials and managers in public jobs constituted only 9.79%; Asian, only 5.5% (against 9% of
the total workforce). Id, The study determined tﬁat "compared with their répfésentation in
the general population, whités were’ over-represénted among new hires at the f0p- of the
career ladder in 1993;° blackﬁ vand'Hispani_cs"were over-represented at the Bottoni Id. at p.
30. It also concluded that [ilt seems likely that curtailing pﬁblic affirmative action in
Cahforma would dlscourage pnvate employers from continuing voluntary efforts in the same
vein" Id. | |

| Pay differences for minorities and women m California public jobs ﬁaire Vditr.xinishevd
comparéd to white and males generally, buf remain wide. The study found }that “the bottom
line is that public salaries overall still show blacks and H1spamcs lagging s1gmﬁcant1y behind

whites, and women significantly tra111ng men." Ld at pp. 7, 31-32. For example, the median

, ov,erall income for blacks in California’s pubhc 'sector was only $33,774, compared with

$40,313 for whites. Id. at pp. 7, 30-32. In 1975, the median salary for blacks in these jobs was
80.5% of the median for whites; by 1993, it had risen to 83.8%, though still ﬁmfe than $4,000
below the rﬁedian for all.public eﬁ;ployees. Id. 'é_t pp- 7, 31. In 1993, the median salary for |
Hisﬁanics in public services was 81.8% of the white median salary, nearly $5,000 below the

® U.S. EEOC data for 1993 new hires by California State and local governments in
official, as compared to administrative categories, show the same relative disparities: e.g.
76% white as compared to 8. 4% Hispanic; 62.7% male as compared to 37.3% women.
Status of Afﬁnnanve Actlgg. p.30. _
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medmn fcr all public employees. The median public salary for women in 1993 was $31, 897
just 75% of the male median of $42,556 though an increase from 67% in 1975. Id. at PpP- 7-8 '

- As of June 30, 1992, women had achieved labor foroe parity in state civil service in 8 of 19 B

job categones, Hlspamcs, in 7 of 19; and Asmns in 11 of 19. Id. at p. 26. At the. hxgher salary
levels.of public employment, the percentage of Asians, blacks and Hispanics went from 3%

or less per group in 1975 - the year Governor Reagan made California’s affirmative action

program official — t0 9.9%, 9.3% and 11.7%, respectively, in 1993. Id. at p. 35. As the study

concluded, -deliberate affirmative action efforts "have had an impact on bringing more

mmonnes into better-paymg jobs -~ the ulnmate goal - dunng the past decades. At the same
t1me, however, significant dlspantms among median annual salaries for blacks, stpamcs and
whites continue to persist.” Id. at p. 35.2° '

Ending race and gender-conscious affirmative action will make it even more difficult

for public entities to root out persistent race and gender discrimination. A recent study

| specifically examined the impact that the ¢1imjnation of affirmative action would have on

public sector employment opportunities for women and minorities. As the report’s author,

Professor M. V. Lee Badgett, states: "I concluded that the eradication of affirmative action

‘pohcxes from pubhc employment will result in fewer pubhc-sector employment opportunities

for women and people of color." Badgett decl, 2. Professor Badgett notes that "[o]ver the
past thirty yéars, research on gender and race discrimination on pubhc-sector employment has

éonsistently'shown that women and people of color are at a disadvantage relative to white

.men," earnmg less and occupying lower level jobs. Id,, 3. Though affirmative action policies

“have helped narrow the gap (id., $I4), the work of "redressmg and eliminating discrimination”

1 Employment discrimination litigation has not made an apprecmble dent in
discriminatory practices in hiring and promotion practices nor can it somehow be expected
to do so if race and gender-conscious programs are eliminated. Resources aside, relanvely
few complaints of discrimination are filed at the time of the initial hiring decision, since
most persons who are not hired lack adequate information about the reasons for the
decision even to formulate a complaint. Decl. of Alfred Blumrosen, 113. When
antidiscrimination resources of government agencies have been exerted at all, they have
focused primarily on larger employers and contractors, leaving smaller employers to
continue discriminatory practices with impunity. Id., 914; Rhode decl., 1921-30.
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is not complete; and elimingtion of these policies will result in "lower wages and barriers to
advancement" for women and minorities. Id,, 97; see also decl. of Andrew Newmann, 19 ("the
abolishment of afﬁrx‘nat'iv: action progréms in the California civil service would result in the

cessation of a process, the absence of which is-higi:ly unlikely to be filled by other means").

‘Declaration from plaintiffs confirm that ending affirmative action will have a dramatic

~negative impact on their prospects for advancement, particularly to the management level.

As Raymond Quan, First Vice-President of Asian Pacific American Labor Alh'énce East Bay

Chapter, states: "Management seeks to replicate itself, in terms of racial and gender

_ characteristics, while overseeing an increasingly'diverse and well-qualified labor pool." Quan

decl., 6. Mary Grillo, Executive Director of Service Employees Industrial Union Local 2028,
confirms that: "To the extent that racial and gender discrimination still exists, many

employers simply will not promote women and minorities unless they are obligated to do so.”

Decl. of Mary Grillo 13. Eliminating race- and ‘gen'der-conscious affirmative action programs

will not only dlmlmsh chances of promotnon id., 13, but "could lead to mcreased privatization
and thus the lay-offs of many  public-sector employces 1d.,94. J acquelyn Gﬂes, a San Diego
County appraiser who has worked her way through the ranks, states that her chances for
promotion w1ll be adversely affected by the elimination of affirmative action. Giles decl. 112,
4. Already passed over for promotions, "’wdmen generally have a harder ﬁ'me mcying: into
supervisory positi‘ons',' and "the eﬁminat_ion of affirmative action for gender would certainly
m_akq this hgrder.“ Id., 14. | .

C 2 k Contracting

' The Census Bureau in 1987 reported more than 884,000 businesses in California as
owned by minorities' and women. Id. at p. 36. According to the Office of Research study,
California minority- and women—owned business enterprise laws were enacted with the
announced intention of reachmg these businesses." Id. at P. 36. State ofﬁmals did not fully
unplement the Cahforma program as statutonly mandated at the outset. As reviewed in 1991
by the state auditor general, a majority of state agencies were not consistently complying with
the requirements of the 1988 leglslatlon. Id. at p. 39. Even after this pubh_shed» review, in -
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/1992, the program was still far short of meeting a 15% goal for minority-owned businesses,

“and a 5% goal for women-owned businesses. Id. at p. 40. In 1991-92, for example, 4.23%

of all contraets-went to minorities.and 2.13% to women. Jd. In the same fiscal year, minority
contractors received only about 12 cents of every dollar Spent by the state on construction

projects; between July, 1991 and December, 1992, only about 4 cents of ew?ery dollar went to

‘women-owned businesses for Department of Transportanon (Caltrans), by far the state’s

largest builder, African- Amenca:n male contractors received about a penny on every

consu’uctlon dollar spent, Latino males 8 cents, Asian males 4 cents and women-owned
businesses 6 cents. dn | |

: With increased efforts, the study found for the 1993-94 fiscal year "a marked increase
in [state] contracting with minority- and women-owned ﬁrms in most areas. _I_ at p.43. For
instance, the Department of General Services, the states main purchasing arm, reported
14.6% of its con;ract dollars contracted with minority-owned busmesses,‘ 8.8% to 4women—

owned companies.- Id. Still, not all state agencies have demonstrated similar improvement:

- the California Public Employees Retirement System, for example, awarded in 1993-94 only

6.61% of its contracts to mmonty business enterprises, and 3 7’7% to women-owned

busmesses Id.

Noththstandmg the changes reported, still ‘regional studies in Cahforma have turned
up patterns of public fallure to hn'e firms owned by minorities and women despite the
presence and availability of those firms." Id According to-a study conducted by Los Angeles
County of its own contractmg practices, about 95 cents on every dollar of county pubhc works -
spent went to whlte-owned eonstljuctlon firms in 1994. Id. at p.45. By comparison, African-
American contractors"receiye less than.a penny for each dollar, Latino about 4 cents, Asian,

Pacific Islander and Native American about half a cent. Women-owned businesses received

}about 6 cents for every oounty subcontracting dollar spent. Id. The study found that "[a]t the

11 | jkewise, of every California State University dollar spent in 1992 on construction,
about 9 cents went to minority-owned companies and 4 cents to women contractors. For
every dollar spent by the University of California system in fiscal years 1990-91 and 1991-
92, minority contractors received about 10 cents and women-owned companies about 4

cents. (Id. atp. 4.)
Memo of Polnts & Authorities 21
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subcontracting level, where construction companies are smaller and more accessible to the

often smaller companies owned by minorities, white-owned: construction companies still

received nearly 89 cents of e;very public works dollar spent." Id."2

Nﬁmeroﬁs other studies conducted in recent years show that (iis‘criminétion continues
to limit business oppor‘t:mities for minorities and women in California. Tom Larson,
Associate Professor of tlie Dej)artxilent of Economics and Statistics and Director of the
Center for Mindrity Youth Employment Studies at California State University at Los Angeles, |
was recently commissioned by the California Policy Seminar, a state funded researchv
institution, to examine the impact that affirmative a&ion policies have had on minority and
women business enterprises (MBE’s and WBE'’s) and how such firms would be affected lf

affirmative action.poliéics were suspended. Decl. of Tom Larson, .8 Prbfes’Sor Larson -

‘analyzed the results of studies conducted by over 20 governmental agencies in California, in

‘both northern and southern California. Id, 19. The studies ”report[ed] extensive
underﬁtilizatioh of MBE’s and WBE’s by govanmgntal agencies, i.e., the MBE’s and WBEs
were awarded signiﬁcantly fewer contractsiand/or less contract dollars that he proportion of |
MBE's émd’ WBE’s whoweré interes_tcd and available. . . " Id., 99.

[TThere was a strong and consistent trend throughout these studies that
minorities and women received less contract dollars in the three major areas
of public contracting - construction, professional services, and purchasing -
relative to their availability. This underutilization consistently occurred both
-at the prime contracting and subcontracting levels. In fact, several studies
reported that some agencies, including the ity of Sacramento, failed to award
even a single prime construction contract to an° MBE during the periods
“studied. Given that the minority populations within these jurisdictions are
large, the absolute exclusion of minorities from the procurement process is
quite fmhng : . o

d., 99. In addition to Dr. Larson’s own research, the "numerous studies” demonstrate “that
discrimination continues to limit business :opportuxlﬁti'es for minorities and women." Id., 99.
Similarly, Eleanor Ramsey, principal owner of Mason Tillman & Associates, which

undertakes such studies for governmental entities across the country, concluded that:

2 The popuiation of Los Angeles County is 62%minority. (Id. at p. 45.)

13 A copy of Dr. Larson’s paper, "California Policy Seminar Paper,” is attached to his
declaration. '
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"th‘erous disparity studies conducted for local governments in California have documented
that discximinétofy barriers still prevent MBEs and WBEs from comipeting for public
contracts on'an‘equal' basis with other contractors.” Ramsey decl, 194 As explained by
Professor Larson, “disparities between MBE/WBB utilizaﬁén and availability ’é.re noticeably
reduced where governmén.t agencies implement affirmative action progréms." Decl, 116.

MBE/WBE CONTRACTING BEFORE AND AFTER AFFIRMATIVE ACTION

Contract Utilization Rates
City  Before After
Los Angeles 2% : 14%
Sacramento - 0% . 25%
San Jose 8% - 24%

Id. By ;compan'son, "use of race or gendcrneutral';‘)rt)grams to address the underutilization

of MBEs and WBEs was genefa]ly ineffective,” resulting in “little or no effect in increasing

“the number of contracts awarded to MBEs and WBEs." 1d., 117, see also Leonard dedl., 915

(noting "reversal" of progress made by black contractbis, after fedéral affirmative action
programs in contracting were weakened.) | |
The experience of Asian Anieficans in San Francisco provides a pétentf example of the-
importance of afﬁrmatii(e action -~ and the likely impact of its elimination. ‘A studjr
cqndhctéd' ih 1991, prior to the initiation of affirmative action programs, found that:

- Asian Pacific American construction contractors--about 20% of the available
pool of San Francisco construction firms--were receiving only 5% of the total -
contracting dollars-awarded for the school district’s construction contracts. This -
study found that: 1) minority contracts were repeatedly rejected even when they
submitted the lowest bid, 2) the district had no clear and consistent contracting

. procedure, 3) district staff manipulated the procedures to favor certain
contractors, and the staff withheld information from -minority contractors, -
ignoring its own outreach policies. Two years later, with the’ assistance of
mandated affirmative action programs, Asian contractors received 17.35% of
the school districts’ prime contracts.

- Decl. of Gena Lew, 121.

If Proposition 209 is implemented, women and minority. contractors throughout the

State will be dramatically affected. Floyd Chavez, owner of a fence company in San Lorenzo,

¥ Ms. Ramsey or her staff interviewed nearly 400 contractors in eight California
jurisdictions, preparing studies involving the Alameda County Transportation Authority, -

- Sacramento Municipal Utilities District, and the cities of Oakland, San Jose, and

Richmond. 1d, 9913-21. | )
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Calfornia, is typical. Mr Chavez receives approxunately 50% of his busmess from public |

- contracts. Chavez decl 12. In the business for 30. years, Mr. Chavez states that -the

construction industry "remains largely segregated“ and "network" driven. Xd, 13. Women and

minority owned enterpfiScs given "limited opportunities to enter this network, [and] they often

-are not informed of bi!fding opportunities unless there are programs that require their

notiﬁcatioil." Id. | Without affirmative aétion, Mr. Chavez’s business will be "seriously |
harmed," and "could cause me to layoff a substantxal pomon of the firm’s employees " 1d, 95. |
" Mr. Chavez’s expenence corresponds to that of thousands of women and minority
contractors throughout Cahforma. As stated by Aubry Stone, Chief Execuuve of the Black
Chamber of Commerce of California, ending affirmative action "will leave African-American

contractors vulnerable to significant vc(hscnmmanon and will make it much more difficult for

these businesses to compete effectively.” Stone decl. 14; g_; also Fung decl, 94. In addition

to hurting existing companies, eliminating affirmative action will close the door to the

formation of new minority and women owned busmesses “fewer rmnennes w111 view forming

thcu own company as a viable option." Tong decl 97.

‘3. Pubhc Educatlon Elementary and Secondary

a.  Voluntary desegregatxon |

" The Legislative Analyst’s Office and the Office of Research studies both concluded
that' Proposition 209 "¢ould' eliminate voluntary desegregation '(als’o called voluntary
integration) programs in local school districts." Sta tatus g‘f Affirrriativ'e Ac;ig_g" in ¢ ~alifornia
48.5 Voluntary descgreganon is widespread throughout Cahforma. For example the 1994-
95 state budget includes $122.1 million in General Fund support for voluntary desegregation

. proposals in 46 school districts. Id. The Office of Research concluded: "Under [Proposition

209], this money could no longer be spent on the programs, which seek to integrate students
on the basis of race and ethnicity." Id,; see also LAO Report ("the measure could ehmmatc,

or cause fundamental changes to, voluntary desegregation programs run by sqhool districts".)

5 Court-ordered desegregation, as speciﬁcally mandated by court orders or consent
decrees already in force, are the only desegregation programs exempted from prohibition.
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“The voluntary integration program in the Oakland Unified School District is typical.

| In an effort to ensure a‘diVersé student body, Oakland Teéhnical High School takes into

considefation the race and ethnicify of students in determining- eligibility for their "academies"

- speclahzed programs focusmg on such areas as health scxences, pre-engmecnng, and |

~ computer science. Cunmngham dedl. 12, 4; Gronert decl. 192, 4. The Oakland School |

f D1stnct overall receives over $8 mﬁhon in voluntaxy integration money, which it uses to

improve its educational program and diversify classes for the over 52,000 students it serves.
Gronert decl. 13, 6; Odgers decl., exh. B. The loss of these integrative programs would barm |
urban school districts, and especially the Black and Latino students within those districts,
"immeé.su;ably." Gronert decl., 1. |

Other examples of racé-conséious programs, elimination of which would devastate
California’s .chﬂdre@. are those operated by the Los Angeles Unified School_ District |
(LAUSb). A'_s(describ‘ed by the Office of Student Integration Sexvié{:s’, the LAUSD "operates
a m_agnét program which ptbvides"oppdrmnities fbr voluntary ~iniegrated education by
attracting students to 132 programs designed to fit students’ interests or needs."'® During
1995-96, the prdgram served over 42,000 students ‘each year, over 40,000 applications are ' |
received for apprommately 10,000 openings, and waiting lists typlcally average between 20,000
and 25,000 students. _IQ_ The reality of demographics in Los Angeles is that absent ihg

magnet program and other voluntary integration efforts, an integrated education is not

“otherwise possible. Id."” One criterion for selection for a magnet program is the race and

ethnicity of the student applicant as relating to the need to maintain an integrated
{ .

16 The programs are summarized in Exhibit 8.

17 The racial and ethnic target composition of students enrolled in the magnet
program is 60% non-white, 40% Anglo. These percentages do not reflect the full extent
of racial and ethnic diversity within each magnet school or center. By contrast, the racial
and ethnic composition of schools which are not part of the magnet program is 89% non-
white, 11% Anglo.
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environment within the particular magnet. Id;" see also decl. of Paul Cheng (race- and

| ethmexty— conscious admissions policy needed to ensure diversity at magpet high school)

b. Programs to alleviate the harms of racial isolation .
The Office of Research study also determmed that "special programs targetmg ethnic
mmonty students would be affected" by Proposmon 209. Status of A_fﬁ_m_ tive Acngn 49)) |

: Examples of the educational programs targeting women and minorities are described below. -

i ‘Mathematics, Engmeering, Science Achievement (MESA)

Founded more t_han 25 years ago, MESA is an intersegmental program designed to
increase the number of under-represcnied students who succeed in math and science and
graduate with degrees in math-based fields from four year universities. Status of Affinmative
.A_Cﬁ@ 66; Decl. of Michael Aldaco, Executive Director of MESA; decl. of Glenn Seaborg;
decl. of Dr. Reginald Wilson, 15. The program serves nearly 30,000 students through 64
prdgrem centers, located at 49 institutions throughout California. Aldaco deel,, 3. The
results of MESA are impressive: 98% of MESA graduates attend college; the); graduate with
better than .a B average; 79% enroll in four year ~universities; 27% enroll in UC campuses;’
‘MESA has produced 82%v of all BS degrees in engineering to underrepresented students with

a graduation rate for these students (62%) more than three times that of similar students not

- affiliated. Id., 4.

The Office of Research study concluded that MESA programs mcludlng 1ts Secondary
Program, to encourage an mterest in science and math as early as elementary school;
Minority Engineering Program, to support umversxty-level students m engmeenng and

computer scfence; Community College Program; and Success Through Collaboration Pro gram |

for Native Americans, WOuld be affected by Proposition 209. Office of Research p. 66.

18 The LAUSD also operates a voluntary integration program, Permits With
Transportation (“PW'I‘) which provides students with an integrated education by placing

- Hispanic, African-American, Asian and other non-Anglo students to attend predomlnantly -

non-Anglo schools. Id. Since 1978, PWT has provided an integrated experience for

- 278,180 students who would have otherwise attended racially segregated schools, in

addition to students at receiving schools also beneﬁttmg from the program. Id. Other
voluntary integration transportation programs, taken in combination with PWT, have
transported over one million students for mtegrauon purposes since 1978. Ld
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ii.  Ten Schools Program (TSP)
As descfibed in LAUSD documents, the objective of the TSP in Los Angeles is "to

provide an instructional .program and organizational design that is languagé instruction

intensive to reverse the pattcm of poor academic achievement” within ‘the ten lowest

achlevmg schools with a predommanﬂy African-American studcnt enrollment. Exh, 8. One
component of the TSP includes training parents of participating students (grades K-5) to assist

in their children’s academic progress. Id, TSP has produced "significant growth in test scores

,of students at the predommanﬂy Afncan-Amcncan schools participating.” (1d.)

Shevada Dove is a mne-year old student in the gifted program at McKinley School,
one of the schools in the TSP. Decl. of Shevada Dove, I1. Funds from the program

for years. Decl. of Melodie Dove, 5. While c_:hildrenfonncrljr left McKinley aftef- the fifth

grade unable to reéd, they now learn to read in the first grade, and havé'increaséd parental

compelled to try sending her to private s‘chool -2 prospect that would "create severe financial

hardship” and may therefore be mpossxblc Id, 1 14.
4. ‘ School employment.

-Gender imbalance in the ranks of employees has been addresscdb;vby rhany' school

permitted the reopening of the library at Shevada’s school,Which had,prcviopsly been closed

vinvolv.ément., Id,, 1910, 12. Ifi the TSP were eliminated, Shevada’s parents would likely be ‘

districts. Status of Afﬂﬁnativc Action p-51. For example the LAUSD’s Commission for Sex |

Equity has studlcd district hiring pracuccs and taken steps to enable more quahﬁed women -

to be hired as employees and contractors. Id, As MlcheHe Bennett of Grossmont Unified

School sttnct, states:

I am very concerned that were [the district’s] affirmative action grogram to end, I .

would never be promoted within the district. I worry about this because there is a
great deal of discrimination against women in this job. Without affirmative action
policies, I am quite certain that the supervisors who make hiring decisions would not
promote me or my female peers. ,

Bennett decl,, 12.

Memo of Points & Authorities 27

i
i




10
11
12
13
14

15}

16
17
18
19

20

21
22
23
24

25

26

27

28

W ® N A ! e W N e

5.  Post-secondary Undergraduate Education
a. Admissions

When there are more eligi'ble applicaxifs than spaces availéblc, University of California |

_(UC) campuses rely upon course work, grades and test s¢0r¢s to select l')etwech 40 and 60% |

of thosé accepted. S;gtu; ;f Affirmative Action, at 61. Each campus then uses a combination |
of academic and supplemental criteﬁa to select rcmain_ihg admittees. Amtd@g to Charles
Youﬁg, the Chancellor of UCLA, the criteria used include: "California residence, ethnic
identity, physical and learning Qdisabilities; educatidnal disadvantage, famlly income, 'an‘d
whether a student c@més from a two-parent or'singlewparent family, is ﬁ_rst-generatibn college
bound or has special talents (for example, artistic or athletic ability) or experiéncesf Young
decl, 713; &g‘glggﬁmmmm 61. | | -

Currently, all but 46% of UC freshman have satisfied minimum entrance
recjuirements. Id. As s,tafed in the study, | |

the admission of a few students who‘doinot meet these requirements allows the

enrollment of students with special talents, including athletic and academically

, prqmising students who, due to ‘he'.alth,;.famﬂi or‘s;l_:pol circumstances, did not
perform up to these standards in high school, but who show promise of

succeeding at the university and benefitting from a higher education. No
student is admitted on the basis of race or ethnicity alone. - ‘

Id. at 61-62. Chancellor Young confirms that "no student is admitted solely on the basis of
race or ethnicity" Young decl,, 13 and that::

Minority outreach and recruitment does not lead to students on campus who are not
qualified to be here. Less than 3% of the entire freshman class [at UCLA] are
‘students who did not meet UC’s minimum academic requirements and who were
admitted by exception. More than 60% of such exceptions are for athletes.

“Young decl. 714, emphasis in origimil.

Although there has been some in¢rease over time, from 1980 to A1993, in the '
enrollment of under-represented students as UC freshmen, Latinos and African-Americans

remain severely under-_representéd. Status of Affirmative Action, at p. 62. F(?r example, even
now, within the UCLA 1995 entering freshman class of 3,523 students, there were but 259

 African-Americans and 790 Latinos: blacks make up just over 4%, or 5016 students, of all

1995 undergraduate students within the entire UC statewide system; Latinos, only 14%.
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Terminatiqn of race and gender-conécious admission programs womd dramatically
reduce Latino, African—American and Native Americah enrollment throughout the UC system.
Wilson decl., 18° A May 1995 report by the University of California Office of the

Presxdent,

Admi §§;gg§, concluded that Afncan-Amencan enrollments could be reduced across the system -
by as much as 40 to 50%, Latino emql]ments by 5 to 15% and Native American by 40 to

50%. University of California Office of the President, The Use of Socio-Economic Stafus in

Place of Ethnicity in Undergraduate Admissions 3-5 (May, 1995). Exh. 7, at 3-5.; see also
decl. of Cecxha Conrad, 118-17; deél,~ of Dr. C. Adolfo Bermeo, 9. Professor Conrad cites
“empirical evidence that, holding constant performance, African-American students gain
Substantiaﬂy more than white students from attending a more selective college or university.”
1d, 99. | |

~ Although Blacks now make up just 4.35% and Latinos 14.87% of the University of

California enrollment, Conrad decl., 115, Proposition 209 dictates that the University’s modest

effort at inclusion goes too far. Even more important, it cuts off any further fiialogue on the

subjéct. As Chancellor Youxig puts it:

Prop051t10n 209, which for the first time in the State’s history prescribes
Umversny adrmssmns policies in'the Cahforma Constitution, effectwe y silences

1 Although SP-1, a resolunon approved by the University of Cahforma Regents in
July 1995, ordered that race, gender, and ethmcuy no longer be used in admissions, the
impact of Proposition 209 extends well beyond SP-1. First, as Chancellor Young points
out, issues surrounding affirmative action are "an on-gomg source of great interest and -
vigorous de%ate for the Regents, the Chancellors of the nine campuses and the UC
Faculty," and "University policy regarding affirmative action could be (and undoubtedly
will be) adjusted periodically." Young decl., 917. Proposition 209 would stifle this ‘
continuing debate, by- \mthdra\mng authonty for admissions policy from the Regents and
Administration, and removing that authority to the most distant level of State Government
:- the Constitution. Second, the University Admissions policy decreed by SP-1 is not
scheduled to go into effect until the 1997-98 school year; Proposmon 209, however,
purports to go into effect on enactment, and would thus require the immediate abolition
of those admissions programs that fall within its scope. See LAO’s Report Third, as the
Legislative Analyst report also notes, the University of California runs "a variety of
assistance programs for students, faculty, and staff that are targeted to individuals based
on sex, race, or ethnicity,” including "programs such as outreach, tutoring and financial aid -

. that probably would be affected by passage of this measure." 1d.; see also Kang decl,,
115
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all future debate on the legitimate role of affirmative action in higher -

education. ngma:ndgtmg an absolute ban on any affirmative action program,

“Proposition 209 eliminates the opportunity for a healthy exchange of ideas, and

with it any possibility to modify earlier Jud%ments or to correct mistakes, and

thereby does a great disservice to the people of California. S
Young decl,, 918. |

b.  Medical School

Admissions policies for medical schools within the UC system are directed at
"select[ing] a class that will produce doctors who serve the needs of soéﬁety." Conrad decl,
125 (quoting Michael Drake, MD, Assodatg Dean of Medicine at the UC San Francisco
Medical School). Thus, "[a]ithough. there are variations across campuses in admissions
procedures, all of the medical schools stress that students with high gradés. and scores could

be rejected in favor of Students with lower grades and scores based on other criteria including

patient orientation and clinical experience." Id. Typically, admissions committees considered

the race and etbnic,ity' of the candidate. Jd. Professor Conrad concluded ‘that absent any
racé—éonséious considerations, and substimtiﬁg in economic criicria, there would result "lower
acceptance rates for Africén-Ameriéans, Me:dcanv»Americans' and American Indians." Id., 930.
Professor,Conrads;ated th;ii "a reduction in the number of African Am:ﬁcén, Mexican
American . . . medical students could deteriorate the quality of medical . . . education

received 'by’ all students." 1d., 131; see also decl. of Dr. Herbert Nickens, Vice President for

Community and Minority Programs, Association of Amer. Medical Colleges, 18 (collecting

studies); Wilson decl,, 94. To end race conscious affirmative action programs would therefore
hurt the education and training of all physicians. .Conrad,_ 19 32-33; Nicken$ decl,, 17.

! .. . . s .
Even’ worse, "a reduction in the number of African American, Mexican American and

Il American Indian students in medical schools will have a negative effect on the delivery of
health care services in those communities. An especially rich body of literature documents

| the link between the training of miﬁo:ity doctors and the delivery. of health care services to

minority communities." Conrad decl,, 937; Nickens decl., 9. 82 Minority communities in

2 Professor Conrad summarized that literature as follows:

(continued...)
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California are notoriously underserved. Drake decl,, 15. Ending policies designed to increase

the number of miﬁoﬁfy -physicians would, accordingly, "exacerbate the physician

fméldistribution problem that plagues California today and would worsen the disparate burden

of poor health suffered by the underserved.” Id., 19
c Law School .
- ’UC‘ Law School admissions will be affected in much the same way as medical school
admlssxons within the uc system. Presently, UCLA admits up to 40% of its entermg class

on the basis of academzc criteria combined with other factors, including institutional diversity;

" Boalt Hall,; up to 50%. Comad decl, 923. Eliminating the use of race and ethnicity as

factors for admission would diminish the number of African American, Latino and Native |
American students at these institutions. Professor Conrad summarizes the rcsultmg !
consequences. on legal education as follows: | . -

Legal educators argue that diversity of mtel]ectual tradition and background
helps students identify areas where the law is "inconsistent, mappropnatc, or

20( .continued).

- All physwxans tend to care for patients of their. own race and ethnicity, but
this is especially true for black and Hispanic physmlans Miriam Komaromy
et al, The Role of Black and Hispanic Physicians in Providing Health Care
for Underserved Populations, The New England Journal of Medlcme, p-
1305-1310 (1996). On average, black physicians care for nearly six times as

~ many black patlents and Hispanics physicians care for nearly three times as

' many Hispanic patients as other physicians. Id. African American, Asian

- and Hispanic physicians are more likely to serve patients who are Médicaid -
rec;plents Id.; Association of American Medical Colleges, Minority '
Students in Medical Education: Facts and Figures IX (1995). According to
the Association of American Medical Colleges’ (AAMC), nearly 40% of
undérrepresented minority physicians practice in deprived areas. Less than
10% of non-URM’s do. the AAMC also reported that URM students were
more likely to participate in public health screening clinics, deliver medical
services to underserved populations outside clinical rotatlons, and volunteer
to educate high school and college students about science and medicine.
(Association of American Medical Colleges, Project 3000 By 2000; Progress

~ to Date: Year Four Progress Report (1996) Doctors admitted under a
special admissions program at UC San Diego saw more patients per day and
were more likely to have poor clientele than were their classmates. Nolan
Penn et al, Affirmative Action at Work: A Survey of Graduates of the
University of California, San Diego, Medical Sghgg}, Vol 76, No. 9

American Journal of Public Health, (1986)
Conrad decl,, 113.
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- unresponsive to the needs of society." They cite the role of minority students

in improving the cultural competence of their nonminority classmates. -

Furthermore, legal educators stress the importance of the presence of a critical

mass of underrepresented minority students. The report of the Admissions

Policy Task Force at Boalt Hall argues that a critical mass of minority students

are enrolled in small numbers, theﬂkoften experience feeling of alienation and

isolation that make them less likely to participate in class discussions.

Tokenism, according to the report, can "silence the very voices that are crucial

to building a diverse and intellectually stimulating law school.” .

d., 112 (citations omitted).
‘d.  Outreach programs/Student development |

The Office of Research study noted that "[e]ducational and economic disadvantages
have been cited as reasons for the underrepresentation of some minorities in full-time student
enrollments" in California higher education. Status of Affirmative Action, p. 62. Far fewer
African-American and Latino students emerge from high.school eligible for the California
State University or Uniyersity of California systems,’cqmpared to their white counterparts.
Hart decl., 124; Garcia decl. 13. A growing body of research suggests that African-American
and Latino students are "sorted" into less academically challenging tracks, "in the belief that
they are more ‘suited’ for vocational occi:patibns;" Johnson decl., 98; Hart decl., 1938-39.

The California Postsecondary Education Commission m 1992 studied the effectiveness |
of nine programs designed to improve the preparation of secondary-school students. for
college, concluding that "[a] common characteristic of the programs was 'an ‘emphasis on
student participants who are from racial, ethnic} or socioeconomic ;backgrouhds that are

historically under-represented in postsecondary education.”  Status of Affirmative Action 62.

For example, the Early Academic Outreach Program (EAOP) invoi#és 176 school districts
and the eiglf:t campuses of UC, admi;ﬁétered through the office of the UC president. Id. at

p; 57. In 1992-93, EAOP éerved 56,775 students; almost 80% were from underrepresented
minority groups. Id. at p. 62. The accomplishments of the program have been impressive:

UC claims a high level of success for this grogram,' reporting that, overall, 48
percent of the graduating seniors in EAOP became either fully or potentially
eligible for admission to UC. More dramatically, the change over time shows
that under-represented students now comprise 18.8 percent of in-state
undergraduates, compared to only 9.8 percent in the fall of 1980. To cite the
example of one group, new freshmen Chicanos/Latinos have increased in
number from 5,355 in 1980 to 15,496 in 1993, :
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Idg see also Garcia decl,, 18. Also exemplary is the Professional Development Program
which, as stated by its faculty director Professor Stanley Prussin of U.C. Berkeley’s
Department of Nuclear Engineering, has assisted minority students in mathematics, .ma'th- :

based sciences, and engineéring with "remarkable success." Prussin decl, 3. Professor '

‘Prussin concludes that "l;roposition 209 wouid likely prevent targeting of resources by the very -

programs that have proven effective in‘addressﬂing the imbalances in éducational levels and
participation in kthe‘professions' that plague California’s society." Id, 913. | |

While‘plainﬁffs have submitted over 70 declarations, describing in detail the likely
consequences of .endihg particular‘ { progréms, these can only -begin to illuminate the |
brcéthtaking destructive sweep of Prépositioﬁ 209. To the extent. that programs like the ones
described are eliminated, countless women and minorities throughout the State will be
immediately and irreparably affected -- and the futures of thousands of California’s chiidfen
and young people ,'dra‘inatic-:a]ly limited. |

D. - REVERSING GAINS AGAINST DISCRIMINATION: BROADER SOCIAL IMPACT
OF PROPOSITION 209

The end to race and gender-conscious programs in the areas of public education,
contracting and employment would leave California alone among states as "casting aside a
major tool for overcoming the perpetuation of discrimination -- a tool that has worked when
it has been enforced. . . ." Berry decl, 917. |

Affirmative action was neve{jinte‘ndéd to subStitute for jobs, nutritional aid for

igoor families, and other social problems. But it has lifted many out of poverty

- by providing enhanced job and entrepreneurial opportunities, and their success

'sends out a ray of hope to the poor that if they make the effort, they will be
able }o better themselves. '

Id.; see also d¢cl. of Yvonne Y. Lee, U.S. Commission on Civil Rights, 173 ("The very means’
identified by the Glass Ceiling Report as successfully combating this persistent discrimination

would be outlawed by Proposition 209 in the f)ubﬁc sector.) When during the early 1980s,

_the federal government dismantled many affirmative action plans, blacks not-only ceased to

make economic progress; advances made under previous affirmative action programs were
reversed. Decl. of Jonathan Leonard, 915. During this period, minority employment among

‘contractors actually gréw more slowly than among noncontractors. | Id,
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‘Such backsliding demonstrates that there is no substitute or even near-substitute for |

race and gender conscious programs, as a means to combat discrimination. Decl. of John J. -

Donohue III ("As demonstrated by the effects of curtaining federal affirmative action in the

1980’s, the élim,ination of race-cdnscious programs in California is likely to have an adverse
effect on black Americans’ economic position"); id., 95 ("The best available evidence suggests
that black progress has flowed from a combii:ation of strong governmental antidiscrimination

and affirmative action measures.”") As Professor William Bielby states: "[A] prohibition

- against the use of éfﬁrmative action goals and 6ther proactive efforts will halt and probably

reverse gains made since the late 1970s by women  and mémbers of historically -
underrepresented nﬁnority groups." Bie{by decl., 9.

Even if the political will existed to somehow attempt to replace the broad catalogue
of programs extinguished by Proposition 209 with new ones based entirely on economic

disadvantage, "race and sex discrimination are one thing and poverty is another." Berry decl.,

q18.

There is no reason not to support targeted efforts to relieve poverty, but that
does not preclude relieving discrimination based on race or sex, which ngag;or
may not be accompanied by poverty. For example, affirmative action can help
middle-class African-American employees to break through the glass ceiling
when they seek promotions in the workplace. ' : '

Id., 118, The experience of communities like Oakland, Berkeley and Los “Angeles; the

assessments by Professor Conrad and Chancellor Young as to the racial and ethnic -
COmpbgiﬁon of students in the UC system absent any race-conscious‘prog:z;ms; and the
analyses 'by Larson, Ramsey, vancvl Bendick as to the likely effects of abélishing affirmative
action in puélic employment and contracting, all underscore that there is no indirect way at |
getting at past and persistent discrimination. '

| Nor can the result of the initiative’s enforéement be confined simply to the programs
implicated. Though it is by now sound law enforcement policy to staff policé and sheriff
departments with ininority and women to form community relationships of trust and
confidence, prohibiting race and gender-conscious programs assures that thJs objective cannot

be met. Decl. of Samuel Walker, Professor of Criminal Justice, Univ. of Nebraska, 19 36, 40,

-43; decl. of Assoc. Prof. Joanne Belknap, Div. of Criminal Justice, Univ; of Cincinnati, 15;
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decl. of Allan Parachini, 16; Kang decl, %4. Nor can the health care needs of underserved

‘communities be met without affirmative action at medical schools. Drake decl., 15; Conrad

‘ deél. 1937-38. Even more broadly, because "the economic progress of all Californians is

linked to the economic, and, therefore, the educational progress of minority gr'oups,"’ decl. of

Steve ‘Levy\, Director of the Center for Continuing Study of the California Economy, 196-7,
elimination of race-conscious programs at all levels of public education will redound to the

~ detriment of the entire state.

'Proposition 209’s SWeeping'ban on state affirmative aétion will have ramiﬁcaﬁons far
beyond the public sector. Private sector affirmative action has tended to fbllow,& but lag
behind the public sector. As docﬁinented by Professor J. dnaihan‘ Leonard of the Haas School
6f bﬁsinéés at U.C. Berkeley, govemmeni affirmative action programs have also pléyed a
significant role in-increasing minofity and women employment in private sector jobs, plus
helping these groups to ascend the career ladder. Leonard decl., 196-7; see also Hacker decl.,
711 'Néi only haé government been at the forefront in hiring women and minorities, but it

has also given d1rect inducements to private sector employers to hire mmormes In the

contracting arena, fo;r example, affirmative action often takes the form of awarding pubhc,

contracts to private enterprises that have increased their outreach to women and minorities. ;

See, e.g., Larson decl.; 913

At the sainc: tim__e, all of the available evidence refute allegations of extensive "reverse :

discrimination." Leonard decl,, 1101'0; Blumrosen decl,, 193-11. An exhaustive analysm of

discrimination charges filed between 1987 and 1994 found that "the problem of ‘reverse
discriminatién’ is not ~\Js;idespre.':td and that, in those situations where it does occur, the courts |
“have provided relief." Blumrosen decl., ¥3. Direct testing, involving matched pairs of white |

and minority job seekers, confirms that "the number of instances of reverse discrimination is |

small." Bendick decl., 925 Research on overall productivity also refutes the conclusion that

affirmative action leads to reverse discrimination. Hiring more women and minority has not

resulted in a decline in productivity; to the contrary, "as minorities and women increased their

employment share in American industry, their estimated productivity actually went up.”
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Leonard decl 112; _sgg also Carnoy decl. 11 (Ttis sunply not the case that afﬁrmanve acuon 1

distorts an otherwise efﬁment labor market ). .

"Although the social conditions that occasioned affirmative action ha&c improved
and for more than a generatxon American law has prohibited race, national ongm and ?
-gender dxscnmmanon,' d;cmnauon is far from over." Berry decl, 119; Blumrosen decl.,
115. Yet, no matter the nature or extent of the harms this discriminatibn creates and spréads,
Proposition 209 leaves state and local governmental entities effectively pdwerless to strike
back with race and gender-conscious remedies which meet rigorous Fourteenth Amendment
standards, or to respond to those of their constituents who seek such programs. |
IV. ARGUMENT
~ In determining whether injunctivc; relief, including a Temporary Restraining Order,
should issue, the Ninth Circuit has stated: o |
The moving party must. show ' ‘either 1) a combination of probable success on
the merits and the possibility of ln‘egarablc harm, or 2) the existence of serious

?uestmns going to the merits the balance of hardships tipping shaxply in its
avor, and at least a fair chance of success on the merits.

Miller v. Cal. Pacnfic Med. Cir,, 19 F.3d 449, 456 (9th Ou' 1994 (en banc); see g_l_sg gd
Missile and Space Co. v, Hughes Alrgraﬁ;. 887 F.Supp. 1320, 1322 (N. Dist. Cal. 1995) CTRO ‘

appropriate where movant meets either standard set forth» in _ALc_) “These formulations

are not differerit tests but represent two points on a sliding scz;.le in which the degree of

irreparable hami increases as the probability of success on the merits decreases.” Big Country |
Fgg'ds Bd _of Ed. of Anchgrgge School Dist., 868 F.2d 1085- -1088 (9th Cir. 1989); see also

Alaska v, Natlve Village of Veneite, 856 F.2d 1384, 1389 (9th Cir. 1988).

In this case, implementation of the self-executing Proposition 209 will result in
substannal and xmmedlate irreparable harm, in the form of an unconstltuuonal cut-off of
plaintiffs’ ability to protect themselves through the polmcal process. Moreovcr, as the
voluminous declarations from experts and affected people attest, the balance of hardships tips
strongly in theu' favor. Although plamuffs need not show as strong a likelihood of success |
on the merits as when the balance tips less strongly in their favor (Venetie, 856 F.2d at 1389),

there is, for the reasons explained below, a high likelihodd of their prevailing on the merits.
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- || unconstitutional burden on their. ability to protect their interests and leaves them at a !

"debilitating and . . . insurmountable disadvantage." Washington v. Seattle School Dist. No.
|l 1, 458 U.S. 457, 484 (1982). While other groups may. continue to pursue their interests in |

209, inay now only do so by securing a popular majority and amending the state constitution;

- consistently found to offend 14th amendment prmc1ples

citizen grou}?s in demdcraﬁc processes at every level — local, state, and national. See, e.g,,

| Reynolds v. Sims, 377 U.S. 533, 563, n.40, 84 S.Ct. 1362, 12 LEd. 2d 506 (1964) (equal

_treated differently by Proposition 209. See subdivision (c). Accordingly, gender-based

A. PROPOSITION 209 IMPERMISSIBLY BURDENS PARTICIPATION IN STATE

AND LOCAL POLITICAL PROCESSES, IN VIOLATION OF THE EQUAL

R A G STECAL IARERS O THE

Proposmon 209 is de51gned to strip state and local government of all authonty to adopt |
and implement race conscious affirmative actlon programs in public education, employment
or contracting, regardless of their necessity, objective, or actual c;pe:ratlon.21 The initiative
speciﬁcaily targets. those intégraﬁve programs that are permissible under strict 'constitutional |
scrutiny, gomg further than any statewide measure in our Nation’s hxstory to ban all programs | |
that are narrowly tallored to remedy demonstrated discrimination. By dcclanng an entire ‘

class of beneficial: legislation off-limits to racial minorities, Proposition 209 places’ an

|

attaining beneficial legislation and policies at every level of state and local government -- such
as city councils, school boards and state commissions -- racial minorities, under Proposition !
Such a near xronclad restriction upon minorities’ access to state and local political processes .
fundamentally reorders the decisionmaking structure of government in Cahforma It is

preclsely the type of enactment the United States ‘Supreme Court has repcatedly and

~ The 14th Amendment s guarantee of equal protection safeguards the _pé.rticipation of

21 Specifically, subdivision (a) bans preferentlal treatment to any individual" based on
"race, sex, color, ethnicity or national origin." For conciseness, this brief uses the term
"race” or "racial minority" to refer to groups categorized by "race...color, ethnicity or

national origin." ‘Because all such classifications are regarded as constitutionally suspect
and are subject to "strict scrutiny," they are legally indistinguishable for purposes of this
argument. "Sex" classifications, which are subject to a different level of scrutiny, are also

affirmative action is analyzed separately in this brief. See infra part IV.B. -
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protection clause prohibits districting schemes that give same numbers of fepreSema.tivcs to
widdy differing numbers of voters).? ,Thxié,. "[i]t is beyond dispute, of course, that givén
racial or ethnic groups may not be . precluded from entenng into the polmcal process in
a reliable and meamngful manner." _S_ggnlg, 458 U.S. at 467. The 14th Amendment not only
guarantees equal voting nghts but extends more broadly to ensure "a just fra.mework within
which diverse political groups in our society may fairly compete[.]" Id. at 470 (quotingjigm;;
v._Erickson, 393 U.S. 385, 393 (Harlan J., concurring)).? Just last term, for example, the

" Supreme Court broadly reaffirmed the 14th Amendment’s comxmtment to protcctxon of

citizen groups’ free and equal access to the channels of govemment
Central both to the idea of the rule of law and to our own Constitution’s
guarantee of equal protection is the princi aﬁle that government and each of its
parts remain open on impartial terms to all who seek its assistance, . . . A law
declaring that in general it shall be more difficult for one group of citizens than
for all others to seek aid from the government is itself a denial of equal

 protection of the laws in the most literal sense.

Romer v. Evans, 116 S. Ct. 1620, 1628,134 LEd.2d 855, 866-67.(1996).

- The Court has twice before struck down laws far less sweeping in scope than
Proposition 209; ?reci'scly because they "remove[ed] the authority to address a racial problem
--'and only a racial problem -- from the existing decision making body in such a way as to
burden minority interests." Seattle, 458 U.S. at 474 (emphasis added). In Hunter v. Erickson,

393 U.S 385, 89 S.Ct. 557, 21 L.Ed. 2d 6:16 (1969), the Court first gave "clear(] expression” to

Z The principle underlying those decisions traces back at least to Justice Stone’s
famous Carolene Products footnote four. See United States v. Carolene Products Co,, 304
U.S. 144, n. 4, 58 S.Ct. 778, 82 LEd. 2d 1234 (1938) ("Nor need we enquire . . . whether
prejudice against discrete and insular minorities may be a special condition, Wthh tends
seriously to curtail the operation of those political processes ordinarily to be relied upon
to protect minorities, and which may call for a correSpondmgly more searching judicial

inquiry.").

B See also Citizens Against Rent Control v. Berkeley, 454 U.S. 290, 294, 102 S.Ct.
434, 70 L.Ed. 2d 492 (1981) ("The practice of persons sharing common views banding

together to achieve a common end is deeply embedded in the American political
process"); decl. of Robert Dahl, Prof. of Political Science Emeritus, Yale University, 116
("By withdrawing from state and local officials and the state legislature the authority to
enact or implement a program of core importance to a particular group, the potential
efficacy of that group’s political participation in normal political processes is thereby
diminished.") ,
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the f)ﬁﬂ(:iph that equal protection may be violated by such "subtle distortions [in] -

~ governmental processes [that operate to] place specfal burdens on the ability of minority

groups to. achxeve beneficial leg:slauon. Seattle, 458 U.S. at 467 (descnbmg origins of
Hmm:: doctnne) -
The distortion worked by Proposmon 209 is by no stretch a subtle one. The
referendum in Hunter made it more difficult for minorities to secure fair housing legislation,
and in Seattle, school desegreéation. Here, the initiative dwarfs the legislation struck down'
in those cases in its aggregate effects on minorities and issues inuring {0 their benefit. It
knocks out in one fell swoop the ability of minorities to obtain from state and local
ge§emmental entities race-conscious relief to erase discrimination aﬁd its continuing effects
in public education at all levels, employment and contracting. Seattle is thereforé directly on
point: | ’
‘ Certainly, a state reqmremcnt that "desegregation or antidiscrimination laws,"
and only such laws be passed by unanimous vote of the legislature would be
constitutionally suspect. It would be equally questionable for a community to
require that laws or ordinances "designed to ameliorate race relations or to
protect racial minorities," be confirmed by popular vote of the electorate as a
whole, wlule comparable legislation is exempted from similar procedure
§g§_t_115 458 U.S. at 486-87 (emphams added, cuatzons omnted)
1 .The Equal Protection Clause _Prohibits States from Requiring Racial -
Minorities to Run a Special Legislative Gauntlet to Enact Beneﬁcial Policies
 In Huﬁ;er v. Erickson, the Court invalidated a referendum adoptéd, by a majority of
voters. of the City of Akron that had overruled a fair housing ordinance pre'viously enacted ‘
by the City ?ouncﬂ Akron voters passed a referendum amendmg the cny charter to block |
mplementatlon of any fa1r housmg ordinance that had not first gained the express approval
of a majority of Akron voters. In facially neutral terms smﬂar to Proposition 209, the charter |
amendine;nt puxportéd torequi;e pépular approval of any ordinance regulating real estate
transactiéns “on the basis of race, colof, religion, national origin or ancestry . . . ." Hunter,
393 U.S. at 387. The charter amendment not only repealed the recently enacted ordinance
prohibiting housing discrimination, "but also required approvai of the voters before any future

housing discrimination ordinance could take effect.” Id. at 389-90,
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By a vote of 8-1, the Court struck down the Akron amendment as violative of the
Equal Protection Clause. The Court deemed it unnecessary to rest its decision on a ﬁndmg
of invidious motive or intent. Instead, the Court reasoned the amendmcnt was subject to |
strict scrutmy, which it could not sumve, because it effectxvely "drew a distinction between |
those groups who sought the law’s protection against racial, religious, or -ancestral |
discriminations in the sale or rental of real estate and those who sought to regulate real |
property transactions in the pursuit of other ends.” 1d. at 300, The Court saw through the
faciél neutraﬁty' of the charter amendment - which "draws ho distinctidns among racial and
religious groups" - to ﬁhd.that it would nonetheless uniquely disadvantage those who benefit
from race-conscious fair housing laws, i.g., minorities, by forcing them to 'n\ui,a legislaﬁve
gauntlet of po'pular approval that other laws ~ and thus otherinterest groups -; are spared.
*The reality is that the law’s imipact falls on the minority." Id, at 391 ,
The Court applied and extended _Hu_mgx in Washington v eat 1 chool District
1, 458 U.S. 457 (1982) In order to cure widespread de facto racial segrégétion in Seattle
area schools, thc Seattle school district voluntanly adopted a race-conscious mtegranon plan
that made extenswe use of pupil reassignment and busing, ‘This plan prompted the enactment |
of Initiative 350 by the Washington state electorate. On its face, the Initiative made no
mention of race;.it provided broadly that "no school board . . . shall dlrectly or mdu'ectly '
require any ‘student to attend a school other than [the geographlcally closest schooll." Wash
Rev. Code § 28A.26.010 (1981). The initiative then set out, however, a numbg: of exceptions
to this prohibition -~ so many cxceptions that the real-life effgét on ‘local»échool‘ boards was
to prohibit jthem only from ordering reassignment or busing for the purpose of racial
integfation, but to permit them to order rcaséignmentand busing for all other educationally
valid reasons. Seattle, 458 US. at 463, |
* The Supreme Court invalidated this referendum. As in Hunter, the Court declined

“to rest its holding on a finding of invidious 'int'ent, but focused instead on the fact that

Initiative 350 "explicitly us[ed] the racial nature of a decision to determine the decision
maidng process.” Seattle, 458 U.S. at 471. Speciﬁcally, the Initiative removed racial busing -
- a policy and goal of particular importance to racial minorities -- from the cqntrol of local
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décision-making bodies and shifted it to central management at the statewide level, where
minorities would have much less likelihood of democratic success. '

State action of this kind, . . . "places special burdens on racial minorities within

- the governmental process,” thereby "making it more difficult for certain racial

“and religious minorities [than for other members of the community] to achieve

legislation that is.imn their interest." Such a structuring of the political process,

the Court said, was "no more permissible than [is] denying [members of a racial
minority] the vote, on an equal basis with others." : ’

1d. (quoting Hunter, 393 U.S. at 391). |

| Initiative 350 thereby "removes the authority to address a racial préblem - and only
a racial problem - from the existing decision making body in such a way as to burden
minority interests.” Id. at 474-75. . |

hen the State’s allocation of power iE}places unusual burdens on the ability of
racial groups to enact legislation specifically designed to overcome the "special
condition" of prejudice, the governmental action seriously "curtailfs] the :
operation of those political processes ordinarily to be relied upon to protect -
minorities” [quoting Carolene Products]. In a most direct sense, this implicates -

the judiciary’s special role in safeguarding the interests of those groups that are
"relegated to such a position of political powerlessness as to command
extraordinary protection from the majoritarian political process."” [ uoting)_s_a_n_

'Antonio Independent School District v. Rodriguez, 411°U.S. 1, 28] (199
Seattle, 458 U.S. at 486. This selective and unfavorable procedural treatment of legal

programs that were beneficial to minorities thus denied such minorities the protected right

to "full participation in the political life of the community.” Id. at 467.

Hunter and Seattle thus hold that a state law unconstitutionally burdens the political

-participation of raéial minorities when it singles out racial issues for removal from the

ordinary political process, to.less numerous and accessible. units of government? The
] o |
% By comparison, states are always free to make the enactment of policies easier or more

difficult generally, so long as the rules imposed are to be applied across-the-board. The bar
may be lifted or dropped to nearly any level, but not tilted: :

As Justice Harlan noted while concurring in the Court’s opinion

- in Hunter, laws structuring political institutions or allocating

-political power according to "neutral principles” -- such as the

- executive veto, or the typically burdensome requirements for

amending state constitutions -- are not subject to equal protection

attack, though they may "make it more difficult for minorities to
achieve favorable legislation." Because such laws make it more '

' : ~ (continued...)
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|

impact of such law on-racial mmont1es ablhty to protect theu' interests is readﬂy apparent. f
The Supreme Court has consistently taken it as a given that the ability of any mmonty group

to use normal democranc processes to influence decision-making is typically greater at the

: local level, or even before the state legxslamre, than at the level of an amendment to-a state

constitution. See &Q_QL, 116 S.Ct 1620 (1996), (stnkmg down state eonstmmonal
amendment withdrawing authority from local governments and the state legislature to enact
antidiscrimination laws for gays and lesbians); id., at 1634 (Scalia, J., dissenting) (referendum

amendment to state constitution withdrawing power of local governrnent to enact gay rights

-ordinances sought to counter both the geographic concentration and the disproportionate

political power of homosexuals by (1) resol{r‘;ng the controversy at the statewide level and (2)
mnldng the electien a single-issue contest for both sides ); Seattle, 458 U.S. at 486; Reitman
'v,WMglkgyf , 387 U.S. 369, 377, 87 S.Ct. 1627, 18 LEd2d 830 (1967) (striking down state
constitutional amendment that effectively made private bousing discriminatien "immune from
legislative, execuuve, or judxcxal regulation at any level of the state govemment.") 3

It is therefore the consutunonal rule that "a different analysis is requn'ed when the
‘State allocates governmental power nonneutrally, by explicitly using the racial nature of a -

decision to determine the decision making process.” Seattle, 458 U.S. at 471.

2“( .continued) : ‘ '
difficult for every group in the commumty to. enact comparable
laws, they "provid[e] a just framework within which the diverse.
1 political groups in our society may fairly compete." Thus, the
- political majority may generally restructure the political process’
) ~ to place obstacles in the path of everyone seeking to secure the'
benefits of governmental action.

Seattle, 458 U. S -at 469-70.

25 Hunter did not involve a statewide constitutional amendment, but an amendment to
a clty charter, the municipal equivalent of a state constitution. Thus, like the amendments .
at issue in Seattle, Reitman, and Romer, the amendment in Hunter removed decisionmaking
authority to a relatively inaccessible unit of government, thereby disadvantaging racial
minorities. As a result of the Akron amendment, racial minorities seeking to protect their
interest in fair housing were precluded from seeking an ordinance from the city council, but
would instead have been compelled to secure the votes of a majority of electors.
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The prmcnplc that a law may not create "special burdens" for mmormes is not, of
course, the same thing as protectmg them from losing a particular pohtwal contest. In
oontrasf to the withdrawal of a racial issue to 'a more remote level of government decision-
makmg, the "mere repeal" of a law advantaging racial minorities does not tngger equal
protecnon scrutiny. That was the holding in Crawford v. Los An eles Bd. of 458
U.S. 457, 102 S. Ct. 3187, 73 L.Ed. 2d 896 (1982),‘8. companion case to ‘.SM There, a
statewxde initiative a.mended the California constitution to repeal a judicial interpretation of |
the state constitution that held racial busing to be mandated for school integration, even
where not required by the 14th amendment. The Court upheld the initiative on the grounds
that it did not restructure political process to the disadvantage of a minority group, in ;:ont'rast
to Hunter, where raclal mmormes . were ‘singled out fof mandatory referéndums while
no other group . . . face[d] that obstacle )" Crawford, 458 U.S. at 541 (quoting _ng_gs_g;
Valtierra, 402 U.S. 137, 142 91 S.Ct. 1331 28 LEd. 24 678 (1971)). %

- Unlike the amendments in H_tm_t_e__ and Seattle, the Crawford initiative erected no
obstac!és to the adoption of legislation bengﬁtting minorities, at either the state or the local
level. Thus, tlip California initiative did not alter or 'disiorfth_e political prcéess in any way.
Only the vco,nstitutioﬁa_l mandate for a busing remedy was repealed'. Minorities v:were left free

to seek busing, or any other remedy for de facto -segregatioﬁ,: through 6fdihary political

- processes.

In sum, _thé 1:1_@19_: and Seattle cases "yield a simple but central principle:" Any law
that‘ creates unique procedural hurdles against the enactment of laws or policies that "inure[
1 pﬁmarﬂy tb the benefit of the [racial] minority,” Seattle, 458 US. 472, must be subject to
strict scrutiny and "can be ﬁpheld only upon an extraordinéry justification.” §§§ﬁl_ed 458 US
at 485 (quoting Personnel Administrator of Massachusetts v, Feerey, 442 USS. 256, 272 99
S.Ct. 2282, 60 L.Ed. 2d 870 (1979)); see Hunter, 393 U.S. at 389-90 ("here, there was a . .

racial classification [that] treats racial housing matters differently” and,subjeéts them to a

'“_S_e_g_a_b_g__gﬁgﬁSUS at 483; on Board of Education v. Bn 443
U.S. 526, 531 n.5, 99 S.Ct. 2971, 61 L.Ed. 2d 720 (1979)
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unique "procedural gauntlet”). Such'a law has the iinpermissible effect of "work[ing] a major
reordering of the State’s decisionmaking process to the detriment of minorities. ,S_Qgﬂ_@, 458
U.S. at 479. Thus, Akron voters were prohibited from loclqng out of the city councﬂ blacks
who wished to pursue faJr housing laws, by reqmnng majority approval for any such law.
Similarly, Washmgtan voters could not prevent minorities from appealmg to their lacal school
boards, and asking those boards to ameliorate long-standmg discriminatory pracnces or their
vestiges. In both cases, the capacity of minorities for "entering into the political process in
a reliable and meaningful manner" was shut down. Seattle, 458 U.S. at 467. By contrast, the
amendment at issue mmv_ff_m placed no *’imi)ediment to the ability of minorities 'to, seek
a busing remedy from their local school boafds, or even from the California legislature. The
amendment merely withdrew the constitutional inandate for this remedy, but -- as exempliﬁc’d :
by the many desegregation plans all over the state in existence today -- left school boards and
leglslatures freeto pursue race-conscious remedial efforts through ordinary pohncal processes
2.  The Constltutmnally Permissible Affi rmatxve Action Programs Targeted By
Proposition 209 "Inure Primarily to the Benefit of the Mmonty Wlthm the
Meamng of the _Hml_tgr_-s_gﬁg Doctrine «

It is even more true of Proposmon 209 than of Initiative 350 in Seattle, that "there is |
litt]e‘ doubt that the initiative was effecnvely drawn for rac1a1 purposes ___a_ﬁlg 458 U.S. at
471. Race neutral language w1thm the initiative affords no automanc shleld from equal
protection scrutiny (1_d_ ; instead, what is important is the real-world 1mpact on minorities.
1d, at 474 ("practical effect of Imt1at1ve 350 is to work a reallocauon of power emphasm
added); id. at 470 (law “imposes . . . unique burdens on minorities"); id. at 476, n.18 ("single
narrow quAes%ion' before us is whether the State has exercised its power in such a way as to
placc‘ a special, and therefore impermissible, burden on minority' interests”). Similarly, in
Hunter, the Court sa@ tﬁrough the textual veneer of that amendment, holding that while its
"prdcedural gauntlet" facially applied"to ';vhites as well'a.s blacks, and to gentiles as well as
Jews, "the reality is that the law’s impact falls on the mmonty _gg;g;, 393 US. at 391.
That was 50, the Court reasoned, because pohucally dominant majonnes ordmanly do not
need the protectlon of antidiscrimination laws, and thus lose nothing by an amendment that
makes such laws less likely to be enacted. Id.; se see also Romer, 116 S.Ct. at 1627 (Colorado
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axdendmeht prohibiting ahﬁdi'serimination laws based on sexual orientation did ﬁot deprive
gays and lesblans of "special benefits" but lmpose[d] a special dlsablhty upon those persons
alone“) o _ *

In both Hunter and Seattle, the Court emphasized that the deéisive factor m
determiniilg the "racial n‘a‘tme" of a facially neutral law is neither the presence. of explicit ~‘

_references to race nor the facial "equality" of the law’s application to all raciél' and ethnic

groups. Instead, the. Court required a real-world assessment identifying the groups hurt by |
the challenged law. After rejecting defendants’ arguinent that Huntgg is necessarily inapposite
because Initiative 350 nowhere mentioned “race" or "integration,” the Court rejected ﬂie :

" contenuon that "busing for mtegratlon, unlike the fair housing ordmance mvolved mﬂ;;__gg;;,

isnota pecuharly ‘racial’ issue at all.” Seattle, 458 U.S. at 471-72 The Court rcoogmzed that -
both whites and blacks were on each side of the Initiative 350 debate, and that both whltes

"and blacks may well benefit from school integration. Id, at 472, But the Court defined the '

critical question as whether “desegfegation of public Vschoolls, like the Akron open housing -

‘ordin(ance, at bottom inures primarily to the benefit of the minority, émd is designed for that

‘purpose Seattle, 458 U.S. at 472 (emphasm added) It then held that busing to achieve |

integration, thoug,h more controvcrs[lal] than . . . the sort of falr housing’ ordmance debated -

~in Hunter, . . . is legislation that is in [mmont;es] interest” Id. at 474 (quotanons

omitted).?’ | | | |
Like the proponents of the Akron Amendment and Initiative 350, supporters of

Propdsition 209 have made the fclaim’vthat one of its components, the anti-discrimination
| ‘ ‘
21 That "affirmative action” may, some of its forms, be a "controversial" remedy for
race discrimination, or that it may be opposed by some African-Americans, Latinos or

members of other mmonty groups who are the intended beneficiaries of "preferences," is

irrelevant to the inquiry. Such an argument was explicitly considered, and rejected, by the
Court in Seattle, 458 U.S. at 472. The Court acknowledged that blacks and whites could

‘be counted on both sides of the Initiative 350 debate, and even that whites stood to gain

from the racially integrative effects of busing. Id. The same, of course, can be said about
preference programs, insofar as they are controversial across racial lines and that even
whites and males stand to benefit from the diversifying effects of the programs. But these
do not change the fundamentally racial character of Proposxtxon 209’s ban on preferences.
Again, the test is whether the burdened category of policies is one that "inures primarily to
the benefit of the minority, and is designed for that purpose.” _S;;m&, 458 U S. at 472.
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provisions, aids minorities. Such help is altogether illusory. It adds nothing to existing |

" constitutional and statutory protections already available to minorities and women;-there is

no such thing as discriminaﬁon against racial minorities that is lawful u‘ndevr‘ exisﬁng law, but
newly prohibited by the Proposition 209. During thg political campaign over the Proposition
209, proponents were réﬁéatedly-chaﬂénged t0 -‘identify even one such example, and never
could do so. As the LAO conciuded, the 6n1’y programs targeted by the initiative afe race

and gender conscious affirmative action programs. (Taylor decl., 12; see _a_gg Leglslauve

'Analyst’s Yes/No Statcment.) The sole effect is to ban race and gender conscious affirmative

action programs which beneﬁt women and mmonnes” Like the Akron ordinance and
Imtlatxve 350 the textual color-bhndness of Proposition 209 masks its pracncal effect”
(_S_elﬁlg, 458 U.S. at 474): to prolnblt afﬁrmanve acnon programs benefitting minorities and
women. ‘ ‘

- Despite its general language Proposition 209 unequlvocally elm'nnates afﬁrmatlve
action programs designed to remedy the eﬁects of discrimination against women and’
minorities. As in Hunter, the mmauve deals in "explicitly racial terms with legislation |
designed to benefit minorities ‘as minoritiés,” not legi'slation‘intve'nded to benefit some larger |

group of underprivileged citizens among whom minorities were disproportionately

represénted.“ Seattle, 458 U.S. at485. As in Seattle, Proposition 209 "places unusual burdens-
on the ability of racial groups, t0 enact legislation spec;ifically design‘ed to overcome the
‘special condition’ of prejudice.” Seattle, 458 US. at 486. Because the initiative thus
»curtail[s] the operation of those political processes ordinarily tjd_ be relied upon to protect

i

2 Moreover, even if Proposmen 209 did, counter to reality, ban some form of

"‘dlscnmmailo against minorities that is presently legal, that could not remotely save the
initiative. Analogous theoretical defenses could certainly have been made for the Akron
* charter amendment and for Initiative 350. The Akron amendment covered all legmlauon

dealing with discrimination "on the basis of race,” and therefore "helped" minorities by
making enactment of Jim Crow housing segregation ordinances more difficult. Likewise,
Initiative 350 "helped” minorities by making it more difficult for a locahty to use busing to
resegregate Seattle schools. Yet these hypothetical benefits to minorities did not forestall
the Court from finding harm to minorities in Hunter and Seattle. They cannot do so here
either since, as in both those cases, minorities must bear the full brunt of the amendment
at issue. :
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‘mineﬁties,"' it is on its face presumptively unconstitutional. Id, (quoting lei&ﬂﬁl
Carolene Produts, 304 USS. at 153 .4 (1938)). ' |
3. Pmposntion 209 Imposes a Peculiar Disadvantage On Racial Minorities’ Abxhty
Th okl 1, ol s b Reictag s Conous
to the Remotest Level of Governmental Decisionmaking
Proposition 209 singles out "racially conscious legislation" for "p‘eculiar and
dlsadvantageous treatment,” to which other types of legislation are not subject. Seattle, 458
U.S. at 485. It thus suffers from precmely the same constitutional failing that mvahdated the
referenda in Hunter and Seattle: bamng all units of state. and local government, all the way
up to the state legislature, from enacting race-conscxous affirmative action permissible under
the United States Consntutxon to redress racial discrimination. In the words of Seattle,
Proposition 209 "require[s] that iaws ... ‘designed to ameliorate race relations or to profect
racial minorities’ be confirmed by popelar vote of the electorate asa whéle, while compatable
legislation is exempted from similar procedure.” Id, at 486-87; see also Hunter, 393 U.S. at
387 (amendment language required that housing ordinances beneﬁtting n‘n’hoﬁties ';ﬁrst be
approved by a majority of the electors”).

While PrOposi‘tiOh_209\ﬁes “the hands of state and local governments, preventing them

from enacting programs narfowly tailored to remedy diScrimination, it does not limit any -

other kind of "preferential treatment" they might wish to bestow. Notmthstandmg the
compelhng mterest in addressmg 'the unhappy persistence of dlscnmmatlon against women
and monuesﬁwgm&lm - U.S. --, 115 S.Ct. 2097, 2101, 132 L.Ed.
2d at 188, 1t }s only in the area of race and gender that "preferential” programs are made off-
limits. In the area of pubhc employment, for example, preferences may consntunona]ly be
granted to veterans, to persons over 40, to the disabled, or even to those who are sxmply well-
connected. Nor is there any prohxbmon on preferences for persons within commuting
distance of an area whose state legislators exert sufficient influence over their: colleagues. In
public edueation, preferences can still constitutionally be gra'm'ed to alumni children, or based |
on geographical considerations. In public contractix;g, preferences may be granted to favored
industries, utilities, or growers; they may also ‘be based on regional ‘political clout. Only
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"preferential treatnient" based on race and gender ~ even where necessary to ;eniedy past or
ongoing discrimination ~ is forbidden. o |

Proposition 209 is thus far less k;onstimtionally defensible than either the Akron charter
amendment or Initiative 350. The Seattle Court, building upon Hunter, recognized that the
ability of racial minorities to participate "equally” and "in a reliable and meaningful manner”
in the political process could be crippled by the implicit as well as explicit éliminétion of an
existing political channel for redress of racial issues: \ o

It surely is an excessively formal exercise, then to argue that the procedural
revisions at issue in Hunter imposed special burdens on minorities, but that the
selective allocation of decision making authority worked by Initiative 350 does
not erect comparable political obstacles. Indeed, Hunter would have been
virtually identical to this case had the Akron charter amendment simply barred
the City Council from passing any fair housing ordinance, as Initiative 350
forbids the usé of virtually all mandatory desegregation strategies. Surely,
however, Hunter would not have come out the other way had the charter
amendment made no provision for the passage of fair housing legislation [at
all), instead of subjecting such legislation to ratification by referendum.

 Seattle, at 474.75. In Seattle, the Court "'graphicallyvderhor;strated" its point by noting that

under Initiative 350, "longstanding ;desegrega't'.ion programs" in three Washington cities
would be "swept away" and "[a]s a practical matter, it seems most unlikely that proponents
of desegregative busing . . . will be able to obtain the statewide supﬁort now needed to
permit them to desegreéate the schools in their communities." 1d, at 484 n.27.
‘_Propbsition 209 similarly thre;atens desegregation programs up and down thevst:ate,'abng

with hundreds of other programs set up by the state, by cities, by school boards, and by

other instrumentalities of state and local government. . Critically, it leaves no possibility

whatsoever for resurrection of these programs -- absent a stateWideconstiiiitiohal
amendment repealing Proposition 209.

- In the absence of Proposition 209, the normal chanhels of state and locél
government are, of course, fully open to the proponehts of affirmative action. See, .8
Young decl., 917 ("issues surrounding the University’s academic policy toward affirmative
action is an on-going source of great interest and vigorous débate for the Regents, the

Chancellors of the nine campuses and the UC Faculty"). The Supreme Court jhas in fact
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expressly recognized that the authority removed by Proposition 209 otherwise clearly

~belongs to state and local govemments

It would seem equally clear . . . that a state or local subdivision .
has the authority to eradicate thc effects of private discrimination mthm its
" own legislative junsdlcnon. .

Thus, if the [govemmental entity] could show that xt has essentially
become a- Fasswe participant” in a system of racial exclusion practiced by
elements of the local construction industry, we think it clear that the [ennty]
could take affirmative steps to dismantle such a system. -

Qgg of Richmond v, J.A. Croson Co,, 488 U.S. 469, 491-92, 109 S. Ct 706, 102 L.Ed 2d .
854 (1989) (footnote omJtted) See also id. at 486 (squarely rejecting the suggestion that a

 municipality is consututxonally reqmred to "limit any race-based remedial efforts to

eradicating the effects of its own pnqr discrimination” ); United States v, Paradise, 480 U.S.

149, 166-67, 107 S.Ct. 1053, 94 L.Ed. 2d 203 (1987) (plurality opinion) ("It is now well -

established that govemment bodies, including courts, may constitutionally employ racial -
classifications essential to reniedy unlawful treatment of racial or ethnic groups, subject to
discﬁnﬁnation . The government unquesnonably has a compelling interest in remedying
past and present discrimination by a state actor.") (cnatlon mmtted), Adarand, 115 SCtat |
2117 ("Finally, we wish to dispel the notion that strict scmnny is ’strict in theory, but fatal |
in fact.” The uhh’appy persistence of both the practice and the lingering effects of racial
discrimination against minority‘ groups in this country is an unfortunate reality, and
government is not disqualified from acting in response. to it.") (citation omltted) Ereem
v. Pitts, 503 U.S. 467, 484 12 S.Ct. 1430, 118 L.Ed. 2d 108 (1992) ("[t]he duty and

respons1b1hty of a school dxstnct once segregated by law 1sAto take all steps necessary to
eliminate the vestiges of the unconStitdtional de jure segregation.").

Notmthstandmg the traditional and even mandatory duty. of state and local
govemment to remedy discrimination, Proposition 209 dictates that no consntu‘aonally ‘
permissible interest in ¢ndmg or alleviating discrimination can ever warrant race or gender
conscious measures. Other groups may freely pursue prefeféntiai policies in dny area they
please,vno matter their triviality or limited application. Yet racial minorities are | |

categcricélly barred from pﬁrsm’ng any race-conscious relief, even where it is necessary to
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veradxcate past or ongomg discrimination -- an mterest the Supreme Court has spemﬁcally
~held to be compellmg Proposmon 209 thereby carves out racial mmonues out of the

’ 'polmcal process at the very juncture where it is most vital to them.

4, Proposition 209 Is Not Narrowly Tailored to Achieve a Compelling State
Interest <+

Where the process for. addressing ‘race-conscioué le‘gislatibn "is singled out for
peculiar and dlsadvantageous trcatment, the governmental action plamly ‘rests on
“dlstmcuons based on race.™ Seattle, 458 U.S. at 485 (quoting Jam mes v, Valtierra, 402
U.s. at 141 (quoting Hunter, 393 U.S. at 391).) Because Proposition 209 impedes the
ability of racial minorities to obtain b_eﬁeﬁcial legislation, it is "inheréhﬂy suspect,” Seattle,
458 U.S. at 485 and subject to "the most rigid scrutiny.” Id; see also Adarand, 115 S.Ct. at

2106. To survive this strict scrutiny, the initiative’s defenders must show that it is narrowly-

-tailored to achieve a compelling state interest. This they cannot remotely do. -

Already existing constitutional restrictions on race-based affirmative action refute
any conceivable attempt to argue that Proposition 209 serves an interest in eliminating
reverse discrimination. The only race-conscious programs".pémﬁssible under existing laws

are those that are themselves narrowly tailored to serve compelling iﬁteresﬁs; See e.g.,

- Nor, under Proposmon 209, can the consutunonally permissible interest of
promotlon of racial leCI‘Slty in education ever be sufficiently compelling for state or local
.educational entities to institute appropriate compensatory. programs or measures. See

‘Regents of the University of California v, Bakke, 438 U.S. 265, 320, 98 S.Ct. 2733, 57

L.Ed. 2d 750 (1978) (opinion of the Court per Powell, J.) ("In enjoining petitioner from
ever consxd;:nng the race of any applicant, however, the courts below failed to recognize
that the state has a substantial interest that legmmately may be served by a properly
devised admissions program involving the competitive consideration of race and ethnic
origin. For this reason, so much of the California court’s judgment as enjoins petitioner

-from any consideration of race must be reversed.”); id. at 328 (opinion of Brennan, J.,

joined by White, Marshall, and Blackmun, JJ., concurring in part and dissenting in part),
Wygant v. Jackson Bd. Of Educ,, 476 U.S. 267 286, 106 S. Ct. 1842, 90 L.Ed. 2d 260
(1986) (O’Connor, J., concurnng) id. at 288 n.*; North Carolina State Bd. of Educ. v,
Swann, 402 U.S. 43, 45 91 S.Ct. 1284, 28 L.Ed. 2d 586 (1971) ("school authorities have
wide discretion in formulating school policy, and . . . as a matter of educational policy,
school authorities may well conclude that some kind of racial balance in the school is
desirable quite apart from any constitutional requirements"); Sweatt v. Painter, 339 U.S.
629, 634 (1950); Crawford v, Bd. of Education of City of eles, 17 Cal. 3d 280, 295-
96 (1976). : :
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Croson, 488 U.S. at 491-93, 509-11. Those programs are, aocdrdingly, the only ones that
would be eliminated by Proposition 209. There can be no compelling interest in
eliminating programs that are themselves narrowiy tailored to serve compelling'interes.ts.

By the same token, the State can have no compelling interest in a "colorblind"

system of public contraéting, employment, or education, where such system conflicts with

the recognized compelling interest in eradi'can'ng‘ "the unhappy persistence of both the
practice and the lingering effects of racial discrimination.” Adarand 115 S.Ct. at 2101,

'_fColorablihdness" can become a constitutional virtue only where and when discrimination

‘and its vestiges are eradicated. Otherwise, as the Supreme Court recognized, government

necessarily has a compelh'ng interest justifying carefully crafted race-conscious afﬁrmative
aétion to remedy “"the practice and lingering effects of racial discrimination against
minority groups.” 1d; Croson, 488 USS. at S09-11. - - '
. To compou‘_n'd the absence of any conceivable interest justifying the restructuring of
the poliiical pfocess accomplished by Proposition 209, the measure fails the "narrow
tailoring" i‘equiremeri_t of stﬁ.ct‘ scrutiny. Lower 'fedéral courts, especially the Ninth Circuit,
have held in the most explicii terms that "[llike the federal government, agstaté ér its
political subdivision not only has the authoﬁty -- indeed the ‘constitutional duty’ -- to
ascertain whether it is denying its citizens equal protection of the lawsaﬁd, if §o, to take
_correcti'vestéps." Associated Gen. Contractors of gt_a"l, v, Coalition for E&Qﬂ@ﬂﬁc Equity,
813 F.2d 922, 929 (9th Cir. 1987) (hereinafter "AGC I") (citation omitted). Even more,
these cases vcmph.asizc that exercise of this power is "deeply rooted" as a responsibility of
’governmen.tiat‘ these levels. - Associated Gen. Contractors of Ca aliti
Economic Equity, 950 F.2d 1401, 1406 (9th Cir. 1991) (quoting AGC 1, 813 F2d 922);
Coral Const. Co. v. King County, 941 F.2d 910, 920 (9th Cir. 1991) ("the State has the

‘power to eradicate racial discrimination and its effects in both the publié' and private

sectors, and the absolute duty to do so where those wrongs were caused intentionally by
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the State itself' (quoting Croson, 488 U.S. at 518 (Kennedy, J., concurring)).)® As
specifically stated by Judge O’Scannlain in Coral Construction:

A state or municipality, when presented with evidence of its own cul abxhty
in fostering or furthering race discrimination, might be remiss if it failed to ‘
act upon such evidence.

S s x *

The remedy for intentional discrimination often calls for race-specific relief.

941 F.2d at 921, 9203

Proposition 209's ban on race "preferences” is sweeping and virtually absolutc. It
excepts retrospectively only "court order[s] and oonsent decree[s] whic}i »[are] in force as of
the effective date" (subsection (d)) - no‘thing in the law excepts court orders or decrees
entered thereafter. Nor does Proposition 209 make any exception for- good faxth volunta.ty

efforts to comply with federal civil nghts laws by elumnatmg the vestiges of

discrimination;* instead, it bans such efforts, no matter how compelling the evidence of

past discrimination and no matter how narrowly tailored the plan. Proposmon 209’s
mdlscnmmate reach ' undermmes public employers incentive to meet voluntarﬂy their civil

nghts obhganons" (W, ygant, 476 U.S. at 290 (O’Cozmor, J. concumng)), and "dummshes

the constitutional respons1b1ht1es of the polmcal branches to say they must walt to act

% See also Freem_gn, 503 U.S. at 484 (school districts have "duty and respomlbxhty" to

_eradicate effects of de jure segregation); McDaniel v. Barresi, 402 U.S. 39, 41, 91 S.Ct.

1287, 28 L.Ed. 2d 582 (1971) (remedying desegregation "will almost invariably require that
students be assigned ‘differently because of their race."); Green v. New Kent County Bd.
of Education, 391 U.S. 430, 437, 88 S.Ct. 1689, 20 L.Ed. 2d- 716 (1968) (school districts
responsible for segregation must remove vestiges "root and branch"); cf. Swann, 402 US.
43, 4546, 9], S. Ct. 1284, 1286 (1971) (striking down state anti-busing law that "operates 10
hinder vindication of federal consutunonal guarantees).

31 See also United States v. Paradise, 480 US. 149, 167 (1987); Local 28 Sheet Me etal

Workers v. EEQC, 478 U.S. 421, 445, 106 S.Ct. 3019, 92 L.Ed. 2d 344 (1986); Peightal v,
Me;rogohtan Dade County, 26 F.3d 1545, 1553 (11th Cir. 1994); Concrete Works v, City
and County of Denver, 36 F.3d 1513, 1521 (10th Cir. 1994), cert. denied, 115 S.Ct. 1315
(1995); Donaghy v. City of Omaha, 933 F.2d 1448, 1458 (8th Cir.), cert. denied, 502 U.S.
1059 (1991), O’Donnell Coanstr, Co. v. District of Columbia, 963 F.2d 420, 424 (D.C. Cir.
1992); Stuart v. Roache, 951 F.2d 446, 450 (1st Cir. 1991) (Breyer, J.); Cone Corp. v,
Hillsborough County, 908 F.2d 908, 915 (11th Cir.), cert. denied, 498 U.S. 983 (1990).

32 PrOposmon 209’s mcompanblhty with federal statutes promoting voluntary
affirmative action is described in detail infra, part IV.C,
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- until ordered to do so by 3 court." Croson, 488 U.S. at 519 (Stevens, J., ooncumng),
| Coral Construction, 941 F.2d at 921. Far from being narrowly tailored to serve a

compelling interest, it forbids state and local government from serving the interest in

‘remedymg dxscnmmatxon - an compemng state interest[] of highest order." g_b__my_,
United States Jaycees, 468 U.Ss. 609 624, (1984). It thus fails strict scrutiny.

“B. PROPOSITION 209 VIOLATES THE EQUAL PROTECTION CLAUSE, BY

IMPOSING AN UNJUSTIFIABLE BURDEN ON THE ABILITY OF
WOMEN TO OBTAIN PROTECTIVE LEGISLATION

Proposition 209 cuts off normal political channels to women, by'categori;cally '
prohibiting gender-conscious affirmative acﬁonAprograms&. Just as the constitutional
amendments in Hunter and Seattle "place[d] special burdens on the ability of minority
groups to-achieve beneﬁcial legiSIation" (Seattle, 458 U.S. at 467), Proposition 209 pléces
speéial’ burdens on women séeldng beneficial legislation. And just as the constitutional
amendment in Romer "made it&morejdifﬁcult for [gays and lésbians] ... to seek aid from
the govef_nmént" _R_Q_mg_r_, 116 S.Ct. at 1628, Proposition 209 makes it more difficult for

women to seek -igender-co,nscieus' aid from the government, even where necessary to

remedy discrimination against them.® Proposition 209 thus constitutes a gender-based
classification subject to heightened scrutiny, which it cannot remotely satisfy. It is not

“substantially related to important state interests; to the contrary, it would prevent state

3 In theory, of course, Proposition 209 would prohibit affirmative action programs
designed to ieneﬁt men as well as those designed to benefit women. However, neither
the State nor the proponents of Proposition 209 have identified a single example of an
affirmative action program inuring to the benefit of men, though repeatedly challenged to
do so. Accordingly, the Legislative Analyst concluded that the impact of Prc)posmon 209
would be on affirmative action programs benefitting "womeén and minorities." See LAO’s
Yes/No Statement ("A YES vote on this measure means: The elimination of those
affirmative action programs for women and minorities run by the state or local
governments in the areas of public employment, contracting, and education that gwe
‘preferential treatment’ on the basis of sex, race, color, ethnicity, or national origin.")
Moreover, even if there did exist some affirmative action programs for men that would be
eliminated by Proposition 209, there can be no question that the gender-conscious
programs abolished by Proposition 209 murc[] primarily to the benefit" of women. Se¢
Seattle, 458 U.S. at 472, .
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and local governments from addressing the compelling interest in remedying
discrimination against women* | |
The level of scrutiny required for laws that impose a burden on women, though not

quite as strict as ﬂ:iat which applies to race-based classifications, is greater than that

~applied by the Romer Court. Because gays and lesbians, unlike \&;omem have never been

deemed a "suspect class," the Court applied only rational basis review. Romer, 116 S.Ct

at 1627 (stating that “if a law neither burdens a fundamental right nor targets a su;spect

~ class, we will uphold the legislative cléssiﬁcatiOn' so long as it bears a rational relation to

some legitimate ehd," but that "Amendment 2 fails, indeed defies, even this convc'ntional}

inquiry.") In this case, by contrast, heightened scrutiny applies to Propositioii 209’s

restriction on programs designed to benefit women. "Parties who seek to defend gender-

based government action must demonstrate an exceedingly ‘persuasive justiﬁcatiori’ for

that action.” United States v. Virginia, 116 S. Ct. at 2267 (1996) (quoting LE.B., 511 US.
at 136-37; Mississippi University for Women v. Hogan, 458 U.S. 718, 724, 102 S.Ct. 3331,

73 LEd. 2d 1090 (1982)).

3 This burden on women is not lessened by demographics that may make women a

' numerical majority. Although women have presumably been such a theoretical voting

majority since winning the right to vote, Supreme Court precedént nevertheless recogmzes |
that laws "denying rights or opportunities™ to'women must receive "skeptical scrutiny." See .
United States v. Virginia, 116 S.Ct. at 2274, Thus, the courts have never upheld sex-based
classifications on the ground. that women could bave formed a voting majority against the
challenged law. It is the history of sex discrimination that the Court has found decisive in
applying heightened scrutiny to gender classifications. See J.E.B,, 511 U.S. at 136-37, 128
L.Ed.2d at 101-02. Moreover, any argument that.laws targeting a numerical majority are
not constitutionally suspect fails to address Hunter, in which the burdened groups included
racial minorities, ethnic minorities, religious minorities, and those of non-U.S. origin or
descent. Although a voting bloc of racial minorities, Catholics, Jews, and foreign-born
people may well have constituted a voting majority in Akron, heightened scrutiny of a
discriminatory law has never depended on whether all the people targeted by the law,
taken together, would constitute a numerical majority. Indeed, recent equal protection
cases apply precisely the same level of scrutiny to race-based classifications that burden
the white racial majority as to those that burden ramal minorities. ,S__Q, &g, Adara g, 132
L.Ed.2d 158)
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There ex:sts no "exceedingly persuasive justification" for imposing a blénket barrier
to the enactment of afﬁrmativc action laws benefitting women.* As the Sup‘icme Court
has long‘recognized 'our Nation has had a long and unfortunatc history of sex :
discrimination.” Umied States v, V1rg1mg, 116 S. Ct. at 2274-75 (quoting FerlerQ A
Richardson, 411 U.S. 677, 684, 93 S.Ct. 1764, 36 L.Ed. 2d 583 (1973)). Through a century

plﬁs three decades and more of that history, women did not count among voters |

- composing "We the People”; not until 1920 did women gain a constitutional ‘rigHt fo the

franchise. And for a half century thereafter, it remained the prevailing doétrine that

government, both federal arid state, could withhold:from women opportunities Vgécordcd

‘men so long as any "basis in reason” could be conceived for the discrimination. United

States v. Virg;i inia, 116 S. Ct. at'2275. As the Supreme Court has stated: "Redu:ction in

the disparity in economic ~condiﬁon between men and women caused by the long history of

discrimination against women has been recognized as such as an important governmental

“objective." Califano v. Webster, 430 U.S. 313, 317 (1977) (citing cases).

It is this hlstory of sex dlscnmmatlon that "warrants the heightened- scrunny we

afford all gcnder-based clasmﬁcatlons today" J. E B, 511 U.S. at 1425. There is no

important, or evgn legitimate, reason to impose pcculxar burdens on women seeking
affirmative action remedies. Any purported interest in "gender-blindness" fails for the
same reasons as the purported interest in color-blindness. Far from serving an important

purpose, Proposition 209 would defeat the high governmental ihtéres’t in eradicating the

'vestxges of discrimination against women.

C. - PROPOSITION 209°S BAN ON AFFIRMATIVE ACTION PROGRAMS WHICH

REMEDY OR PREVENT VIOLATIONS OF FEDERAL CIVIL RIGHTS LAWS

VIOLATES THE SUPREMACY CLAUSE _
‘Throughout Cahforma, cities, school districts and cther governmental agencies faced

with evidence of past or present discrimination have implemented race and gender-conscious

3 Furthermore, any purported "gender-blind" rationale is undercut by clause (d)
which would permit sex-based classxﬁcauons deemed reasonably necessary."
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desegregation and affirmative action programs to remedy the effects of that discrimination.®

Suéh afﬁrmative action programs represent volumaryefforts. by public agencies to meet their

obligations under Titles VI and VII of the Civil Rights Act of 1964, Title IX of the

Educational Amendments of 1972, and - the ‘Constitution. These efforts comport with ‘

-Congress’ goal of. ehcouraging voluntary compliance with federal civil rights' laws and

affording public agenciés discretion to utilize affirmative action as a means of ’accOmplishing

such compliance. By outlawing all race and gendt;r-copscieus policies in public employment,

.coniracting, and education, including those implemented Speciﬁcé]ly to remediate the effects

of prior or present race and sex discrimination, Proposition 209 "stands as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress" (Hines v,

- Davidowitz, 312 U.S. 52, 61 S.Ct. 399, 85 L.Ed. 2d 581 (1941)) embodied in federal civil rights

laws and is thus preempted.

1. A State Law Is Preempted If It Stands As An Obstacle To Congressxonal
Purposes or Interferes With the Methods Chosen By Congress to Serve Those
Purposes

Under the Supremacy Clause (Ar’;icle VI, CL2),a state law is preempted, absent an-
express statement in a federal statue, when it "stands as an obstacle to the accomplishment |

and execution of the full purposes and objectives of Congress." Gade v, National Solid

Wastes Management Association, 505 U.S. 88, 98, 112 S.C. 2374, 120 LEA2d 73 (1992).

State law "stands as an obstacle” to the full implementation of federal law if its operation |

contravenes federal policy or-even if its shares the same goal but "interferes with the methods

by which the federal statute was designed to reach thfat] goal" Gade, 505 U.S. at 103,

quoting International Paper Co, v. Ouellette, 479 U.S. 481, 494, 107 S.Ct. 805, 93 LEd. 24

% For instance, the City and County of San Franc1sco enacted MBE and WBE

~ programs after an exhaustive djspanty study showed that women and minority contractors

have been substantially underutilized in the award of public contracts by San Francisco
and that they had been subject to discrimination in the industry. See Associated General

Contractors of California v. Coalition for Economic Equity, 950 F.2d 1401 (9th Cir. 1991).
Likewise, the County of Santa Clara implemented an affirmative action plan when it was

clear that women and minorities had long been substantially underrepresented in craft and

-other positions within various county agencies. See MM‘W’ 480 |

U.S. 616, 107 S.Ct. 1442, 94 L.Ed. 2d 615 (1987).
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883 (1987). ‘Such interference may be an indirect "chilli‘ng‘ effect” on the federal pélicy rather |
than a COmplctc bar. See, _&W 487 U.S. 131, 108 S.Ct. 2302, 101 L.Ed 2d
123 (1988) (state statute requmng plaintiffs to serve a notice of claim on a state or local
govemment defendant and wait 120 days before filing suit was preempted by the federal Civil
Rights Act),A..Xeer @gp, . County of Harris, 459 U.S. 145, 103 S.Ct. 523, 4 L.Ed. 2d 23
(1982) (local imposition of personal property taxes on goods store in federally created duty-
free zones pfeémpted as inconsisteﬁt with Congress’ purpose of éncbui'aging use of Americaﬁ'
pbfts); Nash v, E}gﬁda Indgg;riél Co xﬁm’g, 389 U.S. 235, 88 S.Ct. 362, 19 L.Ed. 2d 438 (1967)
(Flérida law refﬁsing unemployment insurance to claimants who file unfair labdr praétices
prcempted by natlonal Labor Relations Act); rmer ucational and Cooperativ Uni 0
of America v. WDAY 360 U.S. 525, 79 S.Ct. 1302, 3 LEd 2d 1407 (1950) (state libel law

preempted by Federal Communications Act which required radio stations toafford equal time
io competing candidates without editorial control). | 4 |

2 in Ofder To Eradicate Discrimination and Its Vestiges, Federal Law

Encourages State and Local Entities to Adopt Voluntary Aﬂ‘irmanve Action
~ Plans for Women and Minorities _

The centerpiece of the Civil Rights Act of 1964 is Title VII, whose prohibition against |
discrimination in employment, was designed to "break down old patterns of racial segregation
and hlerarchy . Umted Steel Wgrkers of Amenca v. Weber, 443 U.S. 193, 208 99 S.Ct. 2721,
61 L.Ed.Zd_ 480 (1979_)._ In accomplishing this goal, “Congrcss intended voluntary compliance
to be the preferred means of achieving the objectives of Title VIL® Loéal No. 93,
Internationél &Sog‘.ig' tion of Firefighters v Cleveland, 478 US 501, 515, 106 S.Ct. 3063, 92
LEd. 2d 405i (1986).” 7 Title V'II was intended to serve as é o

catalyst to cause employers and unions to self-examine and to self-evaluate

their employment practices and to endeavor to eliminate, so far as possible, the
last vestlges of an unfortunate and ignominious page in this country’s hlstory

t

37 See generally, EEOC v. Hiram Walker & Sons, 768 F.2d 884, 889 (7th Cir. 1985)
(accord); Bushey v. N.Y. St. Civil Service Comm,, 733 F.2d 220, 226 (2d Cir. 1984);

'Mggrg v. City of San Jose, 615 F.2d 1265, 1271 (9th Cir. 1980); Pettway v, American Cast

Iron Pipe Co., 576 F.2d 1157, 1183 (5th Cir. 1978), cert. denied, 439 U.S. 1115 (1979)
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Weber, 443 USS. at 204 (quoting Albemarle Paper Co. v, Moody, 422 U.S. at 418.)

Voluntary cqmpliancc bas special significance in the public sector. As Justice
O’Connor has observed, I o |

- The value of voluntary compliance is doubly important when it is a public
employer that acts, both because of the example its voluntary assumption of

- responsibility sets and because the remediation of governmental discrimination
is of unique importance. ‘

Wygant, 476 U.S. at 290 (O’Connor, J., ooncur'ﬁng in part and concurring in the judgment).
In extending coverage of Title VII to state and local public entities, Congress similarly found
that ' | -

Discrimination by government . . . serves a doubly destructive purpose. The
exclusion of minorities from effective participation in the bureaucracy not only
promotes ignorance of minority problems in that particular community, but also
creates mistrust alienation, and all too often hostility toward the entire process
of government. - - f o

S. Rep. No. 92-415, p. 10 (1971), quoted in Wygant, 476 U.S. at 290.
~ The EEOC guidelines specifically endorse voluntary affirmative action"axslconsistent
with Congress’ purpbse: V '

The principle of nondiscrimination in employment because of race, .color,
religion, sex, or national origin, and the principle that each person subject to
Title VII should take voluntary action to correct ‘the effects of past
discrimination and to prevent present and future discrimination without
awaiting litigation, are mutually consistent and interdependent methods of
addressing social and economic conditions which precipitated the enactment of
Title VII. Voluntary affirmation action to improve opportunities for minorities
and women must be encouraged and protected in order to carry out the
Congressional intent embodied in Title VIL ' o ‘

29 CF.R. §1608.1(c) (emphasis added). “That guideline was quoted by the Supreme Court

with approval in Local No, 93, 478 US. at 516; and is thus entitled to great deference.
Griggs, 401 U.S. at 433-34; EEOC v. Commercial Office Products Co,, 486 U.S. 107, 115

(1988).

In light of Title VII's emphasis on yoluntary compliance as the prefcrr_éd means of

attaining those objectives, the Supreme Court has held that voluntary affirmative action "can

3 Congress recognized that voluntary cpmplianée has the obvious advantages of
reducing the cost of litigation, promoting judicial economy, and vindicating an important
societal interest by promoting equal opportunity. Kirkland v. N.Y, State De

Correctional Services, 711 F.2d 1117, 1128-29, n.14 (2d Cir. 1983).
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Pplay a crucial role in furthering Title VII's purpose of eliminating the effects of discrimination
in the workplace, and that Title VII should not be read to thwart such efforts.” Johnson v,

 Transportation Agency, 480 U.S. 616, 630 (1987). Accordingly, the Court has rejected

mterpretanons of Title VII which would unduly limit affirmative action and thus "create a

‘significant disincentive for voluntary action.” Id, at 630 n.8; Bushe ey v, NY, St. Q v, Serv, |

_Cg mm'n, 733 F.2d 220, 227 (2d Cir. 1984) (requiring ernployer to wait to be sued by minority
candidates before mplemcntmg affirmative action "would serve no purpose other than to
impede the. process of volunta:y comphance with Title VII and cause the prohferauon of
litigation in all such cases, thereby sgeneratmg litigation costs and favoring litigious over
nonlitigious empkiyees").39

The federal policy of encoufaging voluntéxy compliance with civil rights Iém applies

with c‘qudlf,orce to Titles VI and IX. In enacting Title VI, Congress expressed its_prcfereﬁcé

for voluntary compliance. Title VI directs federal agencies to attempt to secure compliance
"by voluntary means“'béfore terminating funds to recent programs. 42USC. §2000d-1; see
Brown v. Califano, 627 F.2d 1221, 1232 n.64 (D.C. Cir. 1980) (“Voluntary compliance was the

‘méthod most obviously encouraged by Title VI and HEW's regulations"); H ardy§ Leonard, |

377 F. Supp. 831, 837-38 (N.D. Cal, 1974).* As with Title VII, affirmative action is an

unportant means of obtaining voluntary compliance. Regulations promulgated undcr Tltlc

VI expressly cncouragc, and in some instances, mandate affirmative acnon "to overcome the

“effects of pi’i(’)r discrimination." 3¢ C.E.R. Section 100.3(b)(6). LikeWise,Title IX regulations

N

* See also Detroit Police Officers’ Association v. Young, 608 F.2d 671, 690 (6th Cir.
1979) (“a principle purpose of Title VII is to induce voluntary solutions to racial
discrimination, one form of which is race-conscious affirmative action employment"),

‘Higgins v, City of Vallejo, 823 F.2d 351, 355 (9th Cir. 1987) (voluntary affirmative action

was “"consistent with Title VII, for it embodie[d] the contribution that voluntary employer
action can make in eliminating the vestiges of discrimination); In re Birmingham Reverse

iscrimination Emplo itigation, 29 F.3d 1525, 1537 (11th Cir. 1994) (voluntary
affirmative action is "well estabhshed" as a means to “further Title VII's purpose of
eliminating the effects of discrimination in the workplace”).

4 The legislative history contains specific reference to Congress’ preference for
voluntary compliance with Title VL. See H.R. Rep. No. 914(II), 88th Cong,, 1st Sess 25-
26 (1964); H.R. Rep. No. 914(I), 88th Cong. 1st Sess. 25 (1964).
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explicitly a@thoﬁzg affirmative action "to overcome the effects of conditions which resulfed
in limited participation therein by pérsons ofa Iiarﬁcular sex." 34 CF.R. Section 1063(‘6).
Thus, Titles VI, VIL, and IX share common ;iolici«;:s,‘u 'including that .of endouraging
voluntary compliance through affirmative action where. appropriate. |

Where practices neutral on their face, such as seniority rankings and promotions based
on experience, have the effect of perpetuating segregative pattcms, affirmative action may be -
necessary to the vindication of ‘feder'al objeciives. See ;,g_ United States v. Paradise, 480 U.S.
149, 168-69 (1987) (where "[d]iscrimination at the entry level necessarily p‘reéluc_ied blacks

from competing for promotions, and resulted in a department hierarchy dominated ¢xclusive1y

E;y non-minorities . . . [the Department cannot] segregate the results achieved by its hiring
practices and those achieved by its promotional préctices“); Johnsonv, Trgnsggrtatig’f n &ggg’ cv,
480 U.S. at 640 (affirmative action m promotion warranted where job 'Categcriés had been
"traditionally segregated by race and sex"); Weber, 443 U.S. at 197 '(blaéks had been excluded
from craft union and made up less than 2% of skilled craft workers); Stuart v. Roache, 951
F.2d 446, 452 (1st Cir. 1991) ("One obvious reason . . . why there may have been few black
sergcénts in the Boston Police Force in 1978 is that the Department has not hired many black

police officers before 1970"); see also Higgins v. City of Vallejo, 823 F.2d 351 (9th Cir. 1987).

In many situations, race-neutral alternatives are not effective 'in_ breaking the pattern of

segregation. See e.g. Stuart, 951 F.2d at 448-49, 455 (police department’s efforts failed to
produce fair testing pmcedu:es or reduce the impact of seniority on promotions). In these
mralmstances race and gender conscious measures are vital to achxevmg the congzesswnal :
objectives oé eradlcatmg discrimination and its vestiges.
3. Proposntlon 209 Is Preempted Because It Interferes With The Congressional
' Objective of Eradicating Discrimination and Its Vestiges, and Because It
Undenmnes the Means Chosen By Congress To Accomplish This Objective
Proposition 209 would bar all race and gender-conscious affirmative action programs

by governmental agencies, including those volunta;ily implémented to remedy th;e effects of

“ Cf. Larry P, v, Riles, 793 F.2d 969, 982 n.9 (9th Cir. 1984) (court looks to Title VII
cases for guidance in Title VI disparate impact cases); Jeldness v. Pearce, 30 F.3d 1220,
1229 (9th Cir. 1994) (Title VI disparate 1mpact standard applied in Tatle IX cases)
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program may be - and even where it can be demonstrated that race and gender-neutral

alternatives would be ineffective in breakmg down traditional patterns of segreganon ‘The

effect of Proposmon 209’5 ban will be to perpetuate ratherthan eradicate segregauve patterns

by public agencies. Such a result is clearly at odds with federal policy, which has drawn a

careful balance between the more extreme courses of requiring employers to adopt

affirmative acuon, and barring race and gender conscious measures.? Where Congress has
engaged in such balancing, a state law which upsets that balance by adopting a more extreme
course s preempted. See Mm&gxu_dm 312 US. at 73-74 (PennsylVapia alien
registration law was preempted by the federal Alien Registration Aet because it imposed
requuements and disabilities beyond those imposed by the federal Act and thus upset the

"middle path" between civil rights and the need for nanonal security struck by Congress)

{| Wisconsin Dept. of Industry v, Gould Inc,, 475 U.S. 282, 286-87, 106 s.Ct. 105?_, 89 LEd. 2d

223 (1986) (stéte statute preventing three-time violators of the National Labor Relations Act |

from doing business with the State is preempted even though state law was designed to

reinforce the requirements of the federal law). |
Prepositidn 2(5)9 also undermines a policy corollary to the goal of encouraging voluntary
comphance with federal civil nghts laws -- the policy of presemng managenal discretion and
"a relatxvely large domam for voluntary employer action." Johnson v. Transportation Agency,
480 U.S. at 630, n.8; see Local No. 93, 478 U.S. at 520 (eongressmnal votes were obtained
based on assurances that "management preregatives and union freedom are to be leﬁ
undlsturbed t‘o the greatest extent possible”; legislators "were far more concerned to-avoid the
intrusion into business autonomy that a ng1d color-bhnd standard would entaﬂ“) (cltatlons 1

omitted). Preservation of managenal discretion is integral to Title VIPs enforcement. As

2 Proposition 209 also contravenes the federal policy of encouraging voluntary
compliance with the Fourteenth Amendment. See Wygant, 476 U.S. at 290-91 (O’Connor,

J. concurring) (citing the Court’s "consistent emphasis on ‘the value of voluntary efforts to
, g ary

further the objectives of the law”); Coral Construction, 941 F.2d at 920-21 (voluntary
affirmative action may be supported by evidence developed after the adoption of '

_program).
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IUSticc Stevens observed, "The logic of antidiscrimination legislation requires that judicial
constructlons of Title VII leave ‘breathmg room’ for employer initiatives to benefit members
of minority groups.” ,[o_r;s_qn, 480 U.S. at 645 (concurring opinion).**

Proposition 209 eviscerates that "breathmg room." Public entities faced w;th firm
evidence of past or cur:en_t ‘discrimination are “trapped betwgen the competing hazards of

liability to minorities 'if affirmative action is not taken to remedy apparent employment

discrimination and liability to non-minorities if affirmative action is taken.“MgggI, 476 U.S.

at 291 (O’Connor, J., concurring in part and conwrﬁng in the judgment) (emphasis added).
It leaves public employers on a "high tightrope without a net beneath them" (Weber, 443 U.S.

at 210 (Blackmun, J., concurring) ‘(citations omitted)) in éﬁoosing between complying with

9 The fact that pubhc employers may be subject to stricter reqmrements in
estabhshmg affirmative action than private employers because of the additional constraints
imposed by the Equal Protection Clause (cf. Weber and Johnson’s “manifest imbalance"

“test with Wygant’s "firm basis in evidence" requirement) does not gainsay the managerial

discretion public agencies continue to possess under Title VII and the Constitution. Even
after Adarand Constructors, Inc'v. Pena, 132 L.Ed.2d 158, 115 S.Ct. 2097, 2117 (1995),
affirmative dction, though subject to strict scrutiny, is constxtutlonally permlss1ble in
appropriate cumlmstanccs

The unhappy persistence of both the pracuce and thc lmgcnng effects of
racial discrimination agamst minority groups in this country is an unfortunate
reality, and government is not disqualified from acting in response to it. .
When race-based action is necessary to further a compelhng interest, such‘
action is within constitutional constraints if it satisfies the "narrow ‘tailoring"
test this Court has set out in previous cases

Adgrang, 115 S.Ct. at 2117. The CCRI would remove all d:scretxon to implement
affirmative action programs including discretion countenanced by the Court under Wygant,
Croson and Adarand. : :
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' -2d 158 (1971); Guardians Associati
' Ygrk, 463 U.S. 582, 103 S.Ct. 3221 (1983)

20|

A}

federal versus state law.* This result is clearly at odds with Congress desire to afford
emp]oyers a "large domam in voluntanly complying vnth federal civil rights laws

Because Proposmon 209 interferes with the discretion that federal law oonfers upon
public agencies, it is preempted. In Lawrence County v, Lead Deadwood School District, 469
U.S. 256, 105 S.Ct. 695, 83 L.Ed. 2d 635 (1985), a séhool district sought to compel thé county
to distribute funds received under the ‘fe.derval Payment in Lieu of Taxes Act (which

" compensates local governments for loss of tax revenues resulting from tax-immune status of

federal lands) in accordance with a South Dakota statute. That statute required such federal ‘
funds be distributed in the same way general tax revenues are distributed. The County
claimed it had complete discretion under the federal law to spend the funds on any

governmental purpose, and that the.state law was préemptcd by the federal Act. The Court

‘agreed that Congress intended to endow local governments with discretion and ﬂéxibility in

xSpcnc'lingthé federal money as they saw fit. It thus concluded that the attempt 61“ the state
law to limit that discretion "obstructs this congressional purpose and runs afoul of the

Supremacy Clause." Lead Deadwood, 469 U.S. at 270; see also San Diego U‘nified Port

“ This dilemma is sharpened by the fact that policies which have a dlsparate impact
upon women and minorities may violate Titles VI, VII and IX even in the absence of

intentional discrimination. Griggs v. Duke P wer ( 401 U S 424, 91 SCt 849, 28 L.Ed.

s of course, the discretion afforded to employers and recipients of federal funds
subject to federal civil rights laws includes the discretion to refuse to unplement
affirmative action and risk federal liability, However, Proposition 209 is not simply a
decision by a pamcular municipality or pubhc agency to discontinue or refuse to establish
an affi rma{we action program. Rather, it constitutes a restraint extraneous to the
executive authority of governmental agencies which have direct obligations under federal
civil rights laws and are subject to correlative federal policies, including the policy of
affording discretion to and encouraging voluntary compliance by all covered employers
and programs. Cf. Lead-Deadwood and Gianturco. Despite its status as an amendment
to the state constitution, Proposition 209 is subject to federal law. See Gomillion v,
Lightfoot, 364 U.S. 339, 345, 81 s.Ct. 125, 5 L.Ed. 2d 110 (1960) (state "[1]Jegislative control
of municipalities, no less than other state power, lies within the scope of relevant -
limitations lmposed by the United State Constitution"); Seattle, 458 U.S. at 476 ("The
issue here . .. is not whether Washington has the authority to intervene in the affairs of -

local school boards, it is, rather, whether the State has exercised that authority in a

manner consistent with the Equal Protection Clause™).
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Dls_mﬁ_mm 651 F.2d 1306 (9th Cir. 1981), cert denied, 455 U.S. 1000 (1982) (state’s
“attempt to impose a stricter curfew upon au'port landings and takeoffs preempted by federal
aircraft noise regulations that permitted aupons to establish operanng hours); cf, Eidelity
MMLW 458 U.S. 141, 155, 102 S.Ct. 3014, 73 L.Ed
2d 664 (1982) (Cahforma common law forblddmg enforcement of due-on-sale clause by
federal savings and loan ‘dcprivéd lender of flexibility given it by federal regulations).

‘Proposition 209 interferes with the discretion -Congress conferred upon employers and

recipients of federal funds - including state and local government entities ~ to-utilize
afﬁmative action inv order to comply with Titles VI,“ VII and IX. - Proposition 209
interferes with public agencies’ discretion prdiccted by federal law and is thus preempted.

D. PLAINTIFFS HAVE DEMONSTRATED THE LIKELIHOOD OF IRREPARABLE

CONSTITUTIONAL HARM IF PROPOSITION 209 IS IMPLEMENTED BY
DEFENDANTS _

Any implementation of Propositioh 209 would violate plaintiffs consti_tutioﬁal right to
equal protection of the laws guarantecd by the Fourteenth Amendment. By depriving women
of their minorities of their ability to protect their interests through the normalg,legislative
process, Proposition 209 constitutes a ‘par'tialA disenfranchisementi of these constitutionally,
protected groups. Furthcrmofé, even putt-ihg aside plaintiffs’ interests, aspeedy determination
of Proposition 209's 'canstitutiqnalify is vital to the public interest. S_;eg Lopezv. Heckler, 713
F.2d 1432, 1437 (9th.Cir. 1983) ("It is not?on.ly. the :harm to individuals involved that we must
consider in assessmg the pubhc mterest but also the harm to “So‘ciéty asa whole”3 Without

an 1mmed1atc determination, every state and local agency in Cahforma will be left uncertain

as to'whct‘her they must at once abandon race and gender conscious programs and policies.

Thus, it is not just the plaintiffs but entire communities everywhere in the State that will be

left in the lurch.

“ Although paragraph (e) of the Initiative permits action which "must be taken" to -~
maintain eligibility for a federal program where mehglbxhty "would" result in loss of
federal funds, the exception is of little help to recipient agencies where there would be an
arguable but not certain violation of Title VI in the absence of affirmative action.
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Presewatlon of the status quo reqmres issuance of a TRO Proposition 209, by its own

Vterms, is "self-executing” (subsecnon (h)), and applies to "action taken after the section’s

effective date." Subsection (b).. Under the California Constitution, an initiative amendment

“takes effect the day after election unless the measure provides otherwise.” Cal.'Const. art

XVII, §6. Thus, as of Wednesday, November 6, 1996, all California state agencies, cities,
counties, public universities, school districts, and other political subdivisions are commanded
to at once discontinue their programs, on pain of liability to private entities and enforcement

by the Attorney General. See subsections (d) & (g). Moreover, every decisionmaker and

‘ ‘policymaker within every one of these entities is boundte adhere to Proposition 209. Thus,

Proposition 209 will have the additional effect of altering the decisionmaking process at all *

levels of government in countless ways, to the detriment of women and minorities throughout

the State. R - . g

“The mere prospect of enforcement by officials will paralyze governmental bodles not

to mention the women and minorities effectively disenfranchised by Proposmon 209. Thls

| is more than just a "chllhng effect” on speech; it is a total freeze on constltutlonal rights at -
~all levels of government. See, e.g., Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2666, 49
' LEd2d 614 (1976 ) (plural_ity opiﬁion)'(i.rreparable injury shown where plaintiffs deprived of

free speech rights “for even minimal periods of time"). Without a speedy decision, school -

boards will be left uncertain as to whether they must discontinue magnet programs, and

parents in the dark as to the decisions they must meke regarding their children’s educations.

See, e.g., decls. of Shevada Dove 18 and Melodie Dove 914. Local 'govemments, not to

mention women and minority owned companies, will be without guidance as to how the

bidding process for government contracts should proceed, and cities may even be subject to

damage actions. See, e.g., Fung decl, 94; Larson decl, 921. College studeﬁtsimrill lack
information they need in deciding where to attend school, or whether to transfer in order to ‘

secure the vital services provided by race and ethnicity conscious support programs. See, &.8. .

decl. of Iran Celeste Davila, 99. Public employers and empldyees alike will be without

guidance as to the standards that govern ongoing hiring, promotion, and lay-off decisions
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(Gnllo decl., 993-5), and as to how collective bargazmng on equal employment opportumty
issues should proceed. See, £.8., decl. of Jcrry Fillingham, SEIU Local 535, 4.
The immediate consutunonal violation resulting from Proposition 209 by 1tsclf sufﬁces

to meet plaintiffs’ burden of showmg n'reparable injury. See Elrod, 427 U.S. at 373-74

Mitchell v. Cuomo, 748 F.Zd 804 806 (2d Cir. 1984) (citing 11 Wright & Mlller Ec_dg:gl

Practice and Procedurg,\ § 2948, at 440 (1973) ("When an alleged depnvatxon of a
cbnstitutioﬁal right is involved, most courts hold that no further showing of irrepa:ai;le injury
is necessary. ")), Ass ' 4 .
F.Supp. 1443 1447 (N D.Cal. 1990) affd, 950 F.2d 1401 (9th Cir. 1991) ‘The harm- resultmg |

from this constitutional violation goes far beyond the termination of affirmative action

programs and the opportunities they provide to underrepresented groups in our society. The

~most grievous injury is the closing off the political process to women and minority groups - .

stripping them of the opportunity to go to local and state legislative bodies to encourage

adoption of effective solutions to past and continuing discrimination. As Ailene Hernandez

 states, "the passage of Proposition 209 will prevent minority and women business owners from

working through the local political process to adopt beneficial legislation." Hemandcz decl,,
116. ‘ '

Implcmentation of Proposition 209 would, of course, also have sweéping'effec‘ts in the

,areas of public education, employment, and contractmg, as explained above causmg

addmona.l irreparable harm to the plaintiff class. The: declaratmns submitted along with
plaintiffs’ TRO request demonstrate only a sma]l fraction of the immeasurable harm that
would flow lfrom Proposition 209’s categorical ~eﬁmhaﬁon of countless state and local
afﬁrﬁlative action programs, affecting thousands of individﬁals'througl‘mut Ca]ifdrnia.
Proposition 209 threatens two types of irreparable injury for women and minorities in
employ‘mém and contr_acting. ‘Both will face an increase in discrimination against, which was
reduced b)} affirmative action programs. Contractors, in particular, will face severe financial
hardship, including the rinébility of many to remain in business. The termination of
affirmative action policies such as {he requirement that contractors inake'-"good faith efforts"
to meet MBE and WBE participation goals will dramatically cut the these contractors’
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opéortunities to obtain public contracts in California. Larson decl. 12. Witheut affirmative
aetion policies, government ‘agenciee and prime contractors will make it more difficult for
MBEs and WBESs to become informed about contracting opportunities. Hernandez decl., 114.
This reduction of opportunity will not only reduce the profitability of these firms, (Burns decl.,
110 (best case scenan‘t;.is that her business will be cut in half if Proposition 209 is

implemented)); it may force many of out of business. Hernandez decl. 114; Burns dedl,, 111. |

The possibility that minority contractors will be driven out of business by the implementation

of Proposition 209 constitutes irreparable injury. Tri-State 'gignem;ign v, Shoshone River -

Power, Inc,, 805 F.2d 351, 356 (10th Cir. 1986); Zumn Constructors Inc. v, B.F, Goodrich, 685
F.Supp. 1172, 1181 (D Kan 1988) ("[T]hreats to a busmess viability can constitute irreparable
harm."”) (collecting cases) The effect of the termination of race and gender conscious

programs will be exacerbated by the fact that "the use of race or gender neutral programs to

address the underutilization of MBEs and WBEs [has been] generally ineffective.” -Larson.

decl. 117. Similarly, in public employment, women and minorities who have benefitted from
efﬁrmative action programs will face increased discrimination and reduced opportuhities for

promotion. Bennett decl. 194-6; Wong decl. 1 4-5.

In the area of educatlon, Proposmon 209 threatens 53 voluntary school mtegratlon A

programs statewide, such as magnet schools, Wthh use race and ethnicity as criteria in
admissions in order to provide students of all races and national origins the opportumty to

attend an integrated school. If Proposmon 209 were 1mp1emented the Berkeley school

“system would likely become highly segregated as it was before the Berkeley school district

made classreom assxgnments ona race-conscmus basis. Roach decl. 94. Achlevmg diversity
in the classroom -- one important component.of which is racial and ethmc diversity - isa

compelling interest. Bakke, 438 USS. at 314-15 (opinion of the Court per Powell, J.) By

preventing school boards from using the means necessary to ensure many students the |

_opportunity to attend a racially and ethnically diverse, integrated school, the implementation -

of 209 would deny many students the opportunity for :ax'l integrated education. Office of

Research Study, 194-5 (absent magnet and other voluntary desegregation programs integrated

education not possible in Los Angeles) The loss of such an opportunity clearly constitutes |
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an irreparable injury. E.g. Brown v, Bd. of Education, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed.
873 (1954). | | |

 The implementation of Proposition 209 would do more than end efforts to achieve
voluntary integration; it wduld threaten the Yefy existence of programs throughout the State,
which use racial and ethnic criteria in ordér to address educational disadvantage.s in minority
communities. According to plaintiff Dana Cunningham, an Oakland high séhool student,
ending race-conscious efforts to integrate selective programs like the Health Aé;ademy at
Oakland Tech would "hurt the' quality of my education." _Cunn'ingham. decl, 111. More
broadly, the loss of funds used for voluntary desegregation of schools would "decimate the

very successful academy programs in.the Oakland School District” (Gronert decl.,, 17), and

similar programs up and down the State. The Ten Schools Program in LAUSD has produced
"significant growth in test scores of students at the predominantly African-Ameriéé.n schools
participating.". Exh. 8. Minority students involvéd in MESA constitute 80% of. the minority
students who receive Bachelor of Science degrees in eﬁgineerin_g. MESA students are three
times more likely' to graduate than similar students who are not affiliated with the program.
Termination of - these programs poses the threat of | ir_reparablé harm to .%acade'mic
opportunities of students like Dana Cunningham, Shevada Dove, and mi_nority students -
interested in pursuing higher education in engineering and other math énd science fields. _S@
Cunningham decl. 194, 11; Gronert decl. 114, 6-7; Melodie Dove decl. 1913-14; Garcia decl.,

912, These harms _aré immeasurable and irreparable because monetary damages are an

.inadequate' form of remedy. E.g., Los Angeles Memorial Coliseum Comm'n '_v.'Natigngl

Football League, 634 F.2d 1197, 1202 (9th Cir. 1980) (where injury is merely monetary and
therefore Lompensable at a later date, there is no irreparable harm). |

Not only have plaintiffs shown '_a strong likelihood of severe 'inepafabie injury,
defendants’_’interests are also insubstantial. As demonstrated above, Proposition 209 would
have no effect on eliminating discrimination against minorities and women. Such

discrimination is already prohibited by the federal and state constitutions and numerous

- federal and state anti-discrimination laws. The state’s interest in preventing so-called "reverse

discrimination” is grossly outweighed by the interests asserted by plaintiffs because reverse
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| dxscnmmanon is not a wide spread problem Blumrosen decl. ‘1116-11 Leonard decl 1910-11.

Jonathan Leonard, Professor at the Haas School of Business at Umvers1ty of Callforma at

Berkeley, who has done extensive cmpxncal research on the effects of afﬁrmach action

‘ programs stated, "I am aware ‘of no statistically significant evidence of subStanﬁai reverse
-discrimination against white males in the US labor force. The overwhelming balance of

~ evidence suggests that blacks and other minorities are victims of discrimination far more often

than are whites." Leonard decl,, 110.
Moreover, the Supifemq Court and Ninth Circuit have ‘many times reaffirmed the

lawfulness of affirmative’action programs. Lawful programs run by state and local entities

‘must be narrowly tailored to address the compelling state interest in eliminating "the unhappy

persisience of both the practice and the lingering effects of racial discrimination,” Adarand,
1 15 S.Ct. at 2117, or carefully crafted to meet the .exacting test govéming gendér based
dmcnmmanon. | |

In sum, plamtlffs have demonstrated the hkehhood of a serious constitutional i mjury,

in addmon to the threat of meparable harms such as loss of educational and employment

opportunities and severe threats to the viability of zmnonty contractors’ businesses. The

“state’s only interest is in preventing "reverse discrimination” -- an interest of little weight in
: : g

light of the fact that any lawful affirmative action program newly forbidden by Proposition ‘
209 is narrowly tailored to address a cbmpe]h‘ng state interest, such as erédicating the vestiges
of our long and unhappy history of racial and gehder discriminaticn. Thus, the balance of
hardships tips overwhelmingly in plaintiffs’ favor. | |

g
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V. CONCLUSION

Plaimiffs have demonStrated a likelihood of success on the merits, a strong possibility

of m'eparable harm, and a balance of hardsh:ps that tips heavily in their favor. Accordmgly,

a Temporary Restraining Order should issue forthwith.

«

' DATE: November 6, 1996
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