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Mr~ Chairman and Members of the Subcommittee. I a~preciat~ 

the opportunity to appear today to present. the views of the 

Administration :regard:!.ng H .R. 2128, titled the "Equal OPPl')rf'.u1"11 r.y 

Act of 1995. II ~Thile legislative titles are not generally m;:;t-tl?rSl 

of great import, t.h1s one is ironic, if not distressdng. bli!'eau.~ 

b~ne~th its promiSing title this bill does nothing ~Q addrQ~e the 

enortnOUS problems that face the overwhelming m;ljor-itl' of people 

who are denied e~al opportunity. Ie ign~T~R ~hcg. who beeauQQ 

cif centuries of discrimination .~ di~rTim~nRtion thae rio 

reasonable p~rson denies pereist~ tnrl~y -~ havQ been denied 

:lpportuni t iee to obtain a. dE=H'!P.Yit- p,f.\I.\eRtion. cotnpata ~qually for 

jobs, partlcipa.te in ~h~ ~n'itic~l p~oce8c and gener~11y partak~ 

fa.ii"ly of the bount.y nf t.his mOignific~nt nation. 

Inet.eeM, tor!; ~ r..il1 fOCUI;&S on a fa..." very limited remedies 

that th~ ~~ng~~~~ ~nd prior Adminiet:atidnc, as ~ell ~5 this o~e, 

h,llv~ tried. to implement t.oovarcomc: thi3 nation's IIIhamef-ul 

h~9t~ry of exclU8ionb~~Ga ~n r~o~, ethnicity and gender. Ey 

completely prohib;'ting cthc~wiee 1aw!ul and flexiblt::! drr.l.!Omi!itive 

a~tion and cate9oric~11¥ rejecting eeveral dec~~~d uI Su~reme 

Court precedent impoaing reasonable limits uu (l.,Lfirmar.ive action, 

-:his hill i:lttQ.c]~~ remediee ths.t heave evulv~cl as a moOeSt, helpful 

re6ponoc to the deep :l.ntrsnI,igence U[ l.utltit.uc.1ons peopled l)y 

thooe who persist in view1~\9 A.cLl\,;aH Americans, Hispan;i,CiI, Native 

Americans, Asiane and Wonleu ctt:f less deserving of jobs, busl.ness 

0IlPortuni~1ee and pla~~1!! iu uuiversities. When by every rneas'Jre 

of aocial well-being nu::yrJ.:,c:.L t:l ur .racial and t!t.hnic mi.nori ty groups 

ano women .lag fa.~ b.::h1nd wl!lL.~ malea, when study at~er study 

• I,' 
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shows that enforcement of the ant1discriminati6n laws alone h~~ 

not leveled the playing field. between domimmt white maIeR /linn 

othet cit:i.zens, when affirmative action -- done the right'. w;:;y -

represents one sensible, restrained tool 's.vailable to hp.1p our 

society achieve its goal of integration. 'this bil' 'Wt'"l111d $itt UQ 

all back. The Adminilitration strongly opposea ; t,. 

There is a fallacious tendency to apeAK nf Qffirmat.ive 

action as if it is a single thing. ~~. '~t'g Qt~rt by gat.ting 

our terms straight. Affirmative ~r.~in" .neQ~pa.s•• ~ range 0= 
remedies. At one end of the "1'"r.1"""1.1Yn ~r. IiIfforl'!..c to reaeh out: to 

trad.1 t ionally excluded 1nrHvi t'h.lClls -. 'Wh~,ther women or minol:ieiee 

. .: and to recruit t."'~nt hT.oRdly in all American oommunities~ 

This might inc::' will"! pT.ovidin9 ttH:hnicill IIuleict.::moc to enable WOmel"l 

5.rid reinm"ir,;P'R to t.!l.kll! a.dv~nt.gil of opport.unities. 1t.ffirmativl!: 

action 1~ ~h~ military .fear the Vietn~m W~r t.he very 

in'lto:i,lllt;vp. th~t helped ex:po~Q Colin ~owcllt8 many tolen':e :'.$ 

~n p,yample 6£ this sort of meacuro. Hardly anyone op~ose~ 

e£fort~.to east a broad net, and offer training -- 0' ~u I 

thought before lLtL ;J141S. r.'or it woula proh:l.blL tevt:m. out-reach 1t 

itg liIl,\ceecc or vo.lue Well' in o.ny re:c:al?c.;;t Hi~a.l::I\'/'.~d a.gainst a 

numariC:i!l.l goo.l. 

At the ot.her ena. of the 15l?CCl.Lu.m, mAsquerading as 

:.t£f:l.rmative: Zletion, lie q\JotQ~: hill.:.t'u and fast numbers or placeB 

in echool o. t.he wo~kplace ~pe~1fically reee~ved tor members o~ 

certain 91·0\.1]?S, l .. eSfal'dl~~1:l uf ql.!a11tlcations. .Nearly everyon~ 

oppose" quota." i.ncl u.u..i.U!:l l..be t='resl~ent and J.. ,I:o'ederal court IS 

have re; ec:::ted eUQh !\\Cc:LblU.L·"""" tmd P'ederal 1 a ....' bcch in Executive. 

http:e�fort~.to
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Order 11246 and by se,tute make quotas ~nlawful. ~ ~~ The 

Civil R1ghte Act of 1991, P.L. 102-166. To the extent that H.~. ' 

2128 purports to prohibit "c;rJotss I n it add.s' nothing that; does:l't 

already exist in Federal Law. 

In the middle between these extremes liee a ranqe of 

activities that might. be called "affirmative consideration, II in 

whioh race, ethn1eity or gender is one factor that is considered 
, 

among others in evaluating oand1dates who are qualified. This 

form of consideration doee not guarantee success based o~ rar.~, 

. ethnicity or gender. Rather, it elTll;l;"asiz;es a full rang~ nf 

qualification ar.d is characterized by f:ex1bility. Tn'R 19 th~ 

form 0:: affirmative action that was supported hy ,..iII'rly proponliln;t. 

and has con'sistently received the support or J(pf1llblicams and 

Democrats. Indeed, no Federal law of ~ny ~;nQ mand~tes that. 

anyone make ~eoisionB on the sole hA~~A nf r.~e~ or gender. 

The law ha.s consistently A,lp!'I')"Cted lIi1ffirmativa 

consideration. II From it" fir!=lt. p.x~mination of .m aff;irm:s.t::!..vc 

action program cn t.h~ mp.r1ts, in iagQn:. of ;hQ QDiy;rgi~y gf 

aalifQrc~a v. Bakke, 4'H:l l.l.S. 2E~ (~.978). th6 Supreme Court ha~ 

eon~is~ently ~"~nTs~d eonsidera~i6n 6f rao~ ~c onc fQctor a~cn9 

many ~'I"I r.nT'lrY"F.Uiilt to rglianee on race ~e t.he aole basis, =o~ a 

dp.~lR'irm, .$':" Cit,y 2f Richmond v. ,:rrn ... Cro~on CO'. 1 400 U.S. 469, 

~nR (c,l')fu:raoting progr&tT; failed otriet scrut.i.ny in part. l:.oecauliic 

; t mAd. lIthe color of an applio.-::.nt '3 akin the ~ relevanL 

eon' idQration II) . The came h\l3 been trl,le \oIi th l;espeo::t. 1,,0 S:i~ml~.[·; 

~ .ehn,on v. Tr'n,p9rt&tionA9qnc~, 400 U.S. 616 (19!7) 

(upholcU.ng an affi:t"'!'l\si:ivo octi.or. plan in employmel'lt 'uw..lta. whlt:.:h CI. 

3 
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Stat.e agency considered the gender of applicants for promotion is 

one factor 1nthe decision). 

In Adarand COWitructgrB, 1~1 v: ~I 115 S. Ct. :2097 

(1995), the Court extended strict jud1cial scrutiny under tne 

Constitut1on to fed.eral programs that use racial or ethnic 

orit.e:r1aa& a basis for decisionmaking. It did not, however, 

invalidate altoge~her such reliance. It a1m~ly held that 

consideration of race or ethnicity in declsionmak1ng must be 

narrowly tailored to serve a compelling interest, im~o~1ng on 

Federal initiatives the Qame exactinq analysis .the Court impnA~n 

on state and local initiatives Gome years ago. 

Courts have developed a series of inquiries by whi~h to 

evaluate affirmat1ve action programs in order r.n ~n~llt.. that 

consideration of race, ethnicity or gender i~ ~4Trowly ~~ilored 

to aohieve it::e purpose; ,ell whet.her raCf/f-TlP,ut,'.'t;'a,l measures were 

considered a~d would prove equally ~ff~~t1v~: (~) whether the 
... 

proqram is properly limited in ~~or~ and flexible, as 

demonstrated, for examplp., hy the exi"tanee of a waiver 

proviSion; (3) whe.thfU· """'r.~. i~ r.li.. 4 upon ..liiJ a necccQQ.ry factor 

in eligib11i ty or wh~t.h~r i.t is uiled Be on" factor o.mong others 

in the eligibiJ ; t.y n~tp.rmimltioni (4} whet:r.er ony numerica:' 

1 im:i t".f"In ~nd wh.thar t.he prQgra~ i CI o\lbj Get. to periodic rev .i.t:!1N; 

and (n) wh~th~r ehe pro9ramb~rdeno nonbenefio~Ariee 

http:whet:r.er
http:necccQQ.ry
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In July, Pr@Bident Clinton spoke at the National Archivee to' 

rea.ffirm his commitment to the eradi:ation of i:wid1o\ts , 

disetimination and its pera1stent effects. He recounted movinglt 

the 	enormous changes that he has witnessed since his childhood. :in 

Arkansas, but he concluded, as we all must, tha~ the job is not 

close to completion. As the President stated. affirmative aoti~n 

was 	born ae a compromise -- as a middle course between simpjy 

deolsrtng discrimination unlawful and proclaiming victor.y (~ 

course tha.t. would have accomplished little) and the 1mr'J(,H~i ri~" "f 

dra.con.ian penalties on e'mployers and others for fa ~, IlTP. to 

achieve rigid ar.d inflexible quotas. lnetean, WP npt~d for ~ 

:r.iddle ground t.hat permits affirmativa A(':t; ~ n" where it. is 

flexible, respects merit and does T'.nr. Ilnn~r.-es$arily burdl5n the 

eXQectations of nonbeneficiaries. 

As a matter of policy AT'lM '0:111.1, th~ Prli"lO!id"'%H~ eommi-:::ted to 


mend. but not end affirmAT'ivp, ar.tion. He directQQ feder;;;&l 


agencies ~o rAvi-.w progrQm~ ~nd to r.:orm or elimin~tc Q~y 


. program r. 'nioi r- ! 

(4) 	 oontin\oles s.ftcr it3 equal opport\olnity pU:L'pvot::b hcwe 

bQQn achievod.. 

HQ alec oommitted to root out. fl·.U~ 1!!I.l'.v. o:::tlJUtH: .in !'ederal 

procuremCilnt progr:::uftQ, such as whe)."e white·vwfH!Hl <,,:ulIl£)l:lnies get. 

minority-owned firinQ to front for thl!m. 

"i' 
': ",', :I:~; 
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Since the Pr~6ident's aQdrese and tr.e release of the White 

House IS Affirma.t.ive. Action Review ir, July. the DElpartment. of 

Justice has been spearheading an effort to review federal 

affirmative action programs to ensure the1r compliance both with 

'the law and the President 1 s policies. Associate Attorney General 

John Schmidt testified "before a joint hear1h~ of this 

Subcommittee and its senate counterpart in September to deBcr!b~ 

thoee aetivitiea. That careful review continues. In our view. 

this deliberate, intensive focus on each federal affirmR~ivp 

action program, during which the actu~l operation ~~~ ~r~ctieal 

, effects of the proqra.m ca:l be assessed, is a t~,.. "';o'r."e relltporlaible 

way to proceed than to declare an end t.o any ~fTnY~ whatgo$ver, 

,as H,R. 2128 does, whether it is l~gal UM~~r rurrent law or not. 

As you are aware, our review hillf:l 'rA~l.ilt:e-d in the t6rmir4lilt.10n 
" , 

of on~ significant program 1" ~hp ~¢n~racting area .- t.he uco of 

the ao-'called "Rule of ,n hy th~ D(ipii\rtrn~nt of t)/i):en£le. We will 

anriounc~ ot.her chHng.~ ~~ c¢n~luQion~ are r~aehed. We fully 

accept that: 8nm~ C'!h;H1gI?S will' bQ requirQd by l\dilril.nd" and the 

President's {'lo1"r.y, Wh.trapx-oblems ex.i£lt, wo Q.ll have to face 

them w1~h~lt flinching and corr~ct thorn. But probleme in the 

m~T'I ..gp.TT'IP'",t or d~1i i~n of t.hia or thQt; program "hould l'lO lllO.t" 

TPt'I1l'lr'! us 'Co abandon the prinoiple of affi~mlltive a,..::t.luu Lhl:ln 

probl@m& in aef.nQQ procuroment: .eho\.l,lci 1oequirc: the A1.t.' I"orce' t.o 

1i:t:6p buying planes or t:hc c::lceeion of und1~tin9ult:jlu=<l congressme'n 

should requh:. ua to ab:mdc:>:n demccracy. I woulu. hcit.vt= hoped t.nat: 

th. eOlt,mittaQ would work mc:>re d@libel.°a.tely- - LU::Jl;tlh~r with the 

~.partmQnt of Justice 

" ," 
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arid in~ff1ei.ncies in specific affirmative action programs. 

'Instead, H.R. 2129 would simplyabrog&te any duty the Federal 

, ,governrnent ever had to bUild opportunity to thosl!! who have beer: 

'denied it for eo long. 

Turning to the legislation that is the immeoiate'subject of 

this hearing, H.R. 2128 is not only misdirected as a matter of 

priorities, but it is such a blunt and extre~e measure that it 

would work substantial harm. It is iriconsistent with decadp.R nf 

Supreme Court precedent, would eliminate nu6erous federa1 

~tatutes and executive orders and curtail the batt1A ~g~in~t 

discz'imination on the basis of race gender ann II"!rhT'i.r:ity. ItI 

would do all of this without a del:i,berate ann ; nl'"p.ns:iv. 

examinationof'affirmat1ve action programR. 

overview 

H.R~ 2128 seeks broadly tn limit f~d9~~1 affi~mativ9 action 

'Ol:'ograt':ls. The bill' a OpP.'l"'IU', {V~ l'revililion $t,ateQ that 

it [n] oC'-71thst&.nding any C"lt.h~r I'rr.'lVililicm of l&w," ,nO entity of the 

federal government IImll!ly '."teneionally dis;;crim1n1te Q9Q1nst:., or 

may grant a prefp.:r~nr.t=l 1':0. any individual c,r group b~Gcd in whole 

or in par~ ~n r~r.~, color, national origin, or 3QX, in eoriri~ctio& 

wit.hl! fp;;l-l'ral t;"~ntra<:tin9 or 8u.beontr.'J.cting, fede~e.l employu'lenL., 

nT' It~ny ~th,u: fe<:le:nllly oonducted program or activity." Thtt 1;111 

Al~o prohibitA the federal govornment from ,"requil- [in'::fl UL' 

~n~ourag(ins) any F.deral oontractor 04 eubcQnt~ccLuL Lu 

in~Qntion&lly .iQcr'min~to ogQine~, O~ grant a p~er~Lttl!~~ to, any 

individual or group bac~d in whole or i~part ~l' r.~~, ~ulor, 

n .. tional orig1n, or OCX," i!L. at S 2(2) I aJ.'lO il.. ~L'ul~ll.Jits' the 

:.. :~ .. ~ 

7 
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federal execu~ive branch from "enter[ing) into a consent deeree 

that requires, authorizes, or permits" any of those forbidder. 

activities. l.d. at § 2(3). Under the bill" Ilpreference" 
. : .' 

lnci~~es qU9~ of any preferent1al trea~ment and includes ,but is 

not limited to any use of a quota, set-aside, numerical ~oal, 

tirnetable, or othelr numerical objective." ~ at § 8(3). 
. ;'" 

The bill incorporate~ several specific exceptions to its 

bro~d provisions. Most notably, the bill exempts certain 

outreach and recruitment efforts. Soecifieal1y, the bill ~n~R 

not puip6rt "to prohibit or limit any effor~ by the F~~~r~l 

Governm.ent * * * to l"ecruit qualified women or qul'tlifip.d 

minorities into an a'P'Plica.nt pool fo:: P'ederal fl'm!'l'r)ym~n,:: or to 

'encourage businesses oWTled by women or by mi "n-r1 t ~ Po ~ tr:- :bit::l for 

feder-al contrActs' or subcontracts. if ~'lt":~ rp..~n.\itmQnt or 

. encouraqe'ment does not j,nvolve \Ir:1ing ;:j n\,\meric.l ob;sC'tive, or 
, 

otherwise granting a. preferp.TH~p.. b~".,ed in whole or in p~rt. on 

race. co:i.or.· nations.l r"lT"i g~ T'1, e.r Ii'QX, in &.leot~n9 .:my individua! 

or group for the T~'~v~nt ~mploym~n~f oontract or Qubcontract, 

.benefit. oPP(,)'rI".lInit'y, or progralTl." lLR. J12,9, aection J (1). A 

similar saf_ n~rhoT. allows the fQd~ral govcrnmenc to encoura9~ 

federal ~nTI~ ~A.I!'~ortil or .,ubcontr:actorc to engage in t:he saine k.':'wl,:;, 

nf ~fI\t":""',1i tmitnt Qffortg. 1.si..... It 3 (2). lIowever, thi3 e;,~elll~Ll(,)u 

nn~R n"t: ~pF'ly if is. rQQlOuitmont or outreach Pl."Og;!,:~lll ut:S~1:I any X1nd 

':"f numerical benchmark, evon for hortatory 01- ~ro.~k.il!~ purposes j 

~~~ vRlua, thereforQ, is oubotQntially limite~. 

8 

". >: ~.> .; 
,',1 

http:01-~ro.~k.il
http:a'P'Plica.nt


· DEC-06-1995 12:21 TO:272S. WARNATH FROM: SCHROEDER, L. P. 12/25 


The bill ala~ includes three other exceptions under tr.e 

rubric of nrulee of construction." First, the bill does not 

purport. lito prohibit. or limit. any act that is designed to benefit 

an institution that il5.8 historically Black college Or uriiver'sity 

on the basis that the institution iea historically B2ack college 

or unive::t"s1t.Y. 'I l.SL.- S 4 (a). Second, the bill does not purport 

to l1mit a.ction taken pursuant to Congress's 'DOWers relating to 

Indian tribes or pursuant. to a treaty between the United S~atea 

and an Indian tribe. ~ § 4(b). Third, the bill does not 

purport to limit any sex-based classification if sex ift A hnnl'l 

fide occupa.t.ional qualif1cation. if che classification ., ; PI 

deSigned to protect. the 'Privacy of individuals." 0'" if r-h"" 

classification i8 dictated by national aer.ll,..; t'y. lj...... B 4 (c) . 

As the above descriPtion indica~~~. th~ ~ea~h of R,R. 2i38 

is quite broad and would wreak ~;g~;f1cant ~h~q~Q. Th~ billls 

~%ohibitions would apply rp.~~o~p~ct1vely: they would invalid~tc 

any ex::.st:l.ng la.w or rp.gll';II\lt-;on th~t dOils not comply with the 

Dill's requiremp.nt.R. T;;.p. p,",bGlt.mt1ve proviliilionc of t:.ho bill 

would I'lpp1 Y rn rir..y f~d.r&\l contraoting or eubcontro.eting # fedel.-al 

emp' nymAnT', ",r "f4ldQrally conducted progr::l.m. (3) or activit b.ee) ." 

itg meaning and breadth are ~ncl~ar. 

On the othar bana, the bill'3 prohibition agaiu5t 

intent ional digcrimin~tion, talcen at face value, 1$ qU.iLt; 

unnece.coary and , in reilli t1' I potent;1ally countel·};Il.·"du.~l.l vt:. Suer. 
d1acrimination it: ~lrc:lQY prohibit.ed. by t.he COl"l5til..ui..,LVJl C;t.lld 
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numerous federal statutes. l\[though we do not so read the bi:l, 

it 1s sufficiently vague that it could be constr~ed to supersede, 

, for example, ~he prohibition against employmenc practices t~at 

are not job rela.t.ed that was enacted hy Congress in 1991. In 
·;t 

adaition# the bill explicitly cuts bllek. on existing p;c'otections 

against 8~X discrimination by introducing a series of new 

exceptions including 6 vague and open-ended exception lito protect 

the privacy of individuals. 1I 

Analysii 

H.R. 2128's flat proh1bition against co~sideracion of race 

and gender is a rejection of the compelling need to remedy thft 

effeots of past and prejent discrimination. It 19 1ncone1sten~ 

with principles developed l:y the Supreme Court and witt:. t'lUIT\4II\rmll" 

enactments of Congress and executive branch orders. 

Just last Term, in Aaara~g COLStP1CtOt9, Inc. v. ~, 

sY.'PU, the Court recognized the .appropriat:l"!l'IiII!FI!:I nf r:~r."'id.rin9, 

race as it m'e'ana of overcoming our mu:ie'!'l' F': rnnt :'n1.\ing legacy cf 

discrimination. As Justice O'Connor, Wy·-\tincr for the co-..irt. 

stated: "The·unhappypereistAnr.. nf r..l':lth t.heprac::tioe anci·the 

ling~ring effects of TR~iR' dig~riminat1on ~sainst minority 

.groups in this C'!ount-.ry is an 1.1nfo7:tunat. r~ .. lity, ;:md governmenc 

'1s not d1scI"~';fiF\r1 from l\r.:"tin9 in rggponeeto it." l.Q... at 

'f{ather th"ni'rnhibit cOtllilidaration of r~CI!), the Court held that 

relianC'!fII! ('In T~"li" 'Wo\,\ld be c'U.bjeoted to otld.ot ecrutiny. That 

scrut.l,.,y. hnW';m~r, permitf: oon.. ider.'l.tion of' raee where it is 

ju!i;t. i fi ~r1 by a eomp4illling intereEt. Thio bill .....ould. prohib1.'t oll. 
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suchcons1deration, regardless how compelling the interest 

.aupporeing it might be. It would beinccnsistent with the 

p'rinciple recognize:d long ago by Juatice Powell that government 

hais a "substantial interest chat legitimately may be served by a 
properly dev1sed .. * .. program involvinq the competitive 

.,'.' 

' ...consideration of race and ethnic OI:.iqin." R~gent§ of the. .' . ~ , 

University of California v. Bakke, 439 U.S. 265. 320 (1QiA). 

H.R. 2129 would severely disable government in its Ahility t~ 

addre.es the practice and lingering effec'ts of :r1lr:;):11· 

discriminatiC?n. 

Similarly, the COUrt has held that ~n~~Ad~rat~on of Sex .is . 

appropriate if i~ IISQrves an import.~1"lt-. 9r,:w~rnmlilntil~ objQct1v e ll 

and is "substantially related r.n t'.hl? Qchievement 0: thoee 

objective;s.1I .J E B. v. AJabam~ ex rill. T,i.... , 114 S. Ct. 141!i 

(1994); Mj ssi seipp! Un; vereit'y fof worDen v. Hpg8n, 15& TJ ..e. ":i.B 

(1982). H.R.'" ,.q wQ\.tld proh1c1e ecn,&iders.tion of sex, 

regai'd~ f'!.FlA hnw ; mt:'.':'Irt ant the govarnmen'CJ41 obj cctive in doing 50 

might h~. H,R. 2:i.,a would curta11eiforta to address 

t;;At-:'r-i mination -zainst women. 

The bil1 1 ali1$il ...u~t on the \:.IJC of r1urr.l;)era is em ex~l. e!lll~• 

rQac~ic>n to an overct;!1tQQ QQnger. :By def hl.ing -9Lc:I.UL ci 

pz.eferencQ II to inolude "any uee of a .. .. " nlJ.lllt; ..t'lt.:~l goal, 

timetable, or othc'r numerical object;i.ve," Lht! lJ.i.ll woulO reject 

pri.noipleg d<:vclope-d by the 3upreTIlc CQu..i.L, I::litTiinilte !ederal . , . 

atatuteo ~nd overturn nkecutiv~ Orde~ 11246, norte of wh1ch 

m:llnd3l.tQ ciocieionmaking on the bASit; v[ l·o.~e or gender. 
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Goals and ti~eta~les have b~en used a. measures to cure 


cll.8crimination since the Nixon Administration; The.ir usie has 


been approved by the Supreme Courtae a proper means of 


overcoming imbalances in traditionally segregated job cate~ories;' 


Se'e JObnscil v. I;;:ansport.§tion Agency, 480 U.S. 616 (1987). They 


areindiepensable as measures of progress in eli~inatin~ 

diGcrimin'ation ana, oontrary to the fears of Borne, the use of 

e-oa1e and timetables does not lead. inexorably to QUotas. 

lnd~ed/the bill'e prohibition against quotas. like its 

prohibition against intentional discrimination. ie'superfluous. 

Rigid and inflexible measures that look,only to race or lilendp,T' iT'l 

disregard of qualifications are unlawful. They have hp.~n ~irnly 

and repeatedly rejected by the president. Ex@cutiv~ Orn~r 1l24G 

eXpressly rejects the uee of q:uotas, as d~e.9t:h~ (':i vi 1. Ricrhta A.ct 

of 1991. Likewise, the caselaw does not t~'~T~t~ TJot~s. 

consideration of ::ace or ethnicit:y can Rurv1vi;> eO'L.lrt Qc~utiny 

only if it is properly tailored. "h~r ~R11oring includGIa 

consideration whether it is f1 !l!.x;h'.@' "nd rQlOIpecta qua11fic.:ltiQn:.. 

Indeed. even though the SuprAfN;> C¢\.'rt h.UiJ approvQd. eerong :r:'QCC 

c'ol'l.tioious relief, it h,lljl!; T1p."~r ~pprovQd. r.lief th~e depended 

solely and inflp.~n'l' y r:"I1"I rftee. SQ. Unit2Q St~t9" v • .t:mt"di.e, 

460 U.S. 149 (1QA7) (upholding requiremen~ th~t Alabama 

OepartmAnt, nf p\lbl il.:' SafQty promot.e one blQc]( etatel::l:ooper fo.

e\tfUY wh-i t,~ t r""p&r promet.d, noeirig that the reli.ef wee fl\";)\."'1Jl\!! 


beCaUF;p. 'it could b4il waived in ehe :1bccnce Ot q\lalifieo 


c8:ndid .. r.F'!~) . 
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Unlike q\J.6t~s, goals and timeta.bles represent. a flexible and 
sllmeit1ve approach to curing traditional ~xclusion. They leave 

discretion with the employer to seleot mean's including out'reach. 

recruitment, and, ""here appropr1ate, the Compet.itive 

cotisideration of race or gender as one ~&ctor., In all iristari~~~, 

they must be achieved without unduly burdening others. 

In many areas of life I we use numbers to measure prn~frP'S9 

toward success. Whether it is in tracking ealefl , !l,\",nfi..t$ or 

success in batting a baseoall, we look to numhl'tT'::; tr,l m~!l.sUr4i how 

'well ,we are coin!=/, and to esta.blish our asp~"'lIir~nl"l,1J It IiOho\.lld ba 

no different i:l meafilUr~ng eQUal opport.\lT'l; t.y. 

A princ1pal ex~mple of the imrH·)rt"rlT'i~F.- ¢f goals and timet:/a.ble 

, in combatting d1scrimins,t:irm ;.Cl 'F!YI!t:'utivCli! order 1:l:l16, which 

would be eliminated by l.f.T<. 'l2l<. trnd(ljll" the :£Y..Qcutiv~ Order, 

federal contractnr~ an~ ~ub~~ntra~tor. with contr~cto of at le~~t 

SSO.OOO a yel\'r Tnl)pr mlii~.nt>..in a written affirm:!ltivQ Clction 

prograM. ~h~ r.~ntraetor'. plan muet 1noludc goals fo~ the hirin~ 

0' minor:!.! 1es a.nd women if the:r:e appo~rQ eo be a. pl.*oblem with the 

cf.'ritrat:tor'g hiring practieeo. The goale, however, ml,;.t;t uuL 

OPQrate ao quotas 

prohibit:1i the uoe of q".I.otalS - - end cont.:!.'act.vl."fj ';'L'-' uoL ::-equired 

to Clngag& .in :l.ny fo:r:m of preferential h.1.rhI9. CUIlLrl.lctora are 

required only to molcca good faith effol"L Lu 1Ilt!t!t ~he goals, and 

they c3.n o~l;i8fy that requirement by c!t "l:Il.'.L~ty o! strategies, 

'1nelud1rig X'ccr\litment And outreach. ii-R. 2126 proh1l:;)1cs even 

ehic limited uee of til. "nume:dCCLl oLj t:~L..Lvt!" as a way o! meiiuauri:ig 
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progress. It would, therefore, eliminate one of the moet 

sucoessful measures everaaopted to promote equal opportunity in 

:employment. 'The use of numerical goals in the Executive Order' 

'dates back to the Nixon AaminiBtratior: and haa receiv'ed 
! " • 

bipart.isan $upport ~ver air-ceo Ini m.t.nat. ion of Executive Orde:::: 

112t6w¢uld curtail the fight against discrimination and strike a 

devastating blow to the achievement of equal opportunity. 

T~e bill's fear of goa1e would also result in eliminBtin~ n' 
the aff1rnative action program that has proved SUCCftF'lf:lf111 i.", 

'eXp~ndlng employment and l:>%'omotic>n opportuni ~ies in t.h'::' .".i1 it.li.i::y . 

AffirmCiltive act-ion in the military focus8s on ('')\It-,r,,"j:j~h, 

recruitment. and training, By directing HElL fl'!ff~""t~ at. a".uring 

that a. qualified 'Pool of minority and f.-:m::ll1g ~andidatQ9 for 

promotion ex1sts, the m11itii.ry ' s pTt"lgr.. m IJl!rVeliO the ob;active of 
equal opport.uni t;y. Although r,hA liIp.rvie-eg ClOt num..rio~l gOillo for 

promotions, they do no:-; F:~t", lJ!' thos. goals al; r:"gJ.d requiromcnta. 

and they do ncit sA~rifi~~ merit dr1teria t.o me.t t.hoae g~a18. AW 

il. :r:esult, minn"-i ,...y ~"d foem~le p:romotion ratec: ,of ton diverge 

consid~T,*h' y f."..",m the nUl\'\e;-ioal objective". But be~o.''Uee H. R. 

~n"R tTP.Etts .n~' UliUiI of a numerioal objective as, a "p l."efert:1tC:I!!i," 

flaVI?1', the mil.itary' c mQrit -bacf!1d offirmativc action PL"O£-f"cilLLlI w"iuld 

tip. invalidated. 

Cu.r~.nt law sate government -wide ovcl."all &It.&I..,iI..I,woil ioalS tor 

minority .nd female po.rtieipaeion in gove,,-nmcflL lJ"'(Jcurement.. 

Spac1f ically / the l;;,w act'" a gool of !l\' fo. fllllClll uJ.lif~dvant'aged 

busin.sQ'ilg a.nd 5' for women-owned bueincISIUII=. '!'h~se goals are 
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flexible; they establish an objective or benchma.rk .rathertha:1 a 

requirerr,ent. Indeed, Mr. Chairman, y01J quite commendabl}' voted 

,~O enact' these goals just a year ago in supporting the Federa~ 

Acquisition Streamlining Act. H.R. 2128 would eliminate these 

goals. Because the bill eliminAtes any a.ffirmative recruitment" 

program that contains a numerical objective, it would also 

invalidate 'any outreach program tied to the Slovernrnent·wide., 

procurement goale. 

. Most notably, the bill would elimina.te tr.e 90vernmer.t -wide 

•Set';io:ha (8) program, which accounts for abo'Jt 2.7 per cent nf 

all government procurement. See 15 U.S.C, 637,la). 1'h.P: ~fII\t":rit;in. 

e (al progl.·a.m proviQes sole-source or limited compp.t,; t,; (")1" 

contracting for small businesses operated by ~(")~iHiiy a~d 

economically disadvantagea persons. As pa~t, (''If t'hQ. @ffort: tc 

review and revise fed.eral affirma.:ive "r:9", ; r','" r "'('lot"a':n 50 , t;hQ 

'Administration is now examinin~ ~h~ ~ (;:II) pro!Jram and. ""'ill gOOn 

announce reforms to str~ngth~'" thp proor~m and ~n.ur. that ie ic 

t.r~eted on individual~ whn h;:llv. suff.rad discrimination. Yet. 

, 


,ii.R. 	2128 would A~mply AW~Il!'P thi;- highly b~milf1cial p%'ogro.m away', 

SimilArly,' h~r~u~~ th. bill reachQs fQd~r~l ccn~:rQctor9, i~~ 

~RR~ 	tnto th~ private aector. 

Th. bill would .xampt Uany QOt. that is deeigned to benefit. .. · 

giQt6~~c.lly slacK Collegec ~n~ Univereit1e5. Thus, the 

!:Jc;"'lirnment-wida program of promoting coopero.t;'on with thcec 

inCilt.:i.tutionGl (GlCiI~ li:Keoutive Ordcr l~f37Ci l ..... o1Jld appe&t- flOt t~ 'bt= 

lS 
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, " 
" ... 

eliminated by the bill. However, the exemption's limitation t.c 

it any act II dl!signed to benefit historically black colleges may 

prevent administrative initiatives to aid these :'netitut.ions; 

epecif'ic statutory authoriza.tion may be requirad. 

T~e bill contains no similar exemption for rninority-servinQ 

eduoat1cnal institutions, whioh also are the focus of statuto:::-y 

'and Executive Bra.nch programs of support. s'ee ixecut1ve Order 

'.:':i2900. At least 13' federal agencies currently administer 

progr~me that target aid to thestlt institueionEi. For example, the 

Oepartment of Education IS program of Grants to Hispanic-Servi'ng 

Institutions would not,be exempted from the billIe sub9tanr.~Vp. 

provisions. TJnder this proqram, the Departtr.ent prov1oP..1!l SP".=!'l"it 9 

to schools with a certain percent&g9 ot disadvantng~~ ~'~panie 

'9tudents" See 20 U.S.C. 1059c. Becaus@ race 'iA rl=l~t~r in;II; 

det.rmininA the beneficiaries of the "fed~r~"Y ~onduet~d» sra~t 

program - -. a.nd not merely in deterrninjng wh~r- 1:h~ benafic;:iariee 

can do with the grant money -. thp.. ~"';:P''1t Ii to Hiepanio • .Qerving

Institutions wo~ld be,elimin~~--n by H.R. 2l2S. 

Neither the judiciAl 'i,,-ncp.ss, nor the antidi&orirnin:ltion 


enforcern.ent rne.chirt~,..y ~~I"!DJ;.e.1J: thg Silweep of'H.R. :a:le. It woulo 


prohibit the fp.olil':r;;1 Q'ov~rnment. fr-om entering into';::l Qoneerit 


deere. th~~ ri"'~T)1rec. auchoriae&, orpermito any activity 


praM h~ t,flln by" th. GUD&tantivlI provicionc of. the fir=,t lJeetl.on ~f 


~h~ h~11. Thus, naith.r thQ Civil Righta Divieion of'the 


n~~~rtm~n~ of Justice, nor the E~~l Employmene Oppo~tunity 


r.Mmnii F.c~.dClr. could ~ue a private emploYQr who W'I!U!I a federal 
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oontractor (presumably the suit would not have to relate to the 

contract) and enter into a coneent decree based on the 

contractor's discrimination (which must be approved by a court} 

that ~ould. cO!'lt,ain numerical relief _. even if t.hat relief were 

limited to a goal in bringing exeluded minorit:l.es or women into a 

pool from which applicants would be selected without req&rd to 

: :~race or gender. This provision would strip the federal 

government of a significant tool for enforcing the laws that 

prohibit discrimination on the basis of race, ethnieityand 


gender. !t wO'J.ldalso promote litigation by maKing it necessary 


for the government to proceed to trial in order to obta:'n 


necessary remedies. 

. , 

This same provision would also promote litigat.ion AlTlM 


curtail the enforcement of antidiscriminat.io:'l 1.13Wf:; hy ~"'r..'Ihibitih6 


the federal qovernment from entering con~p.~~ n~~r~~~ containing 


numerical relief in suits filed B,,";n~t" -it ~nfortunQt&lYI the 


feaetal gov~rnment occasiona:i.Jy fi nd'; ite"l£ in t.he positioncf a 


.defendant and must have th~ ~hil1ty -- whQft it reoogrii2QS ltc ow~ 


errors to ~ettl~ 'i~icr.tir..'ln in s manner th~t providoo full 


relief for B r:1J1QR nf victim.-. This bill woula otrip the federal 


: governm~,.,t, nf that ability. 

Many nth~r benQficial statut~s and p~ogr~m3 would be 
. . . 

p."mi~~ted by H.R.21~G'G blunderouoc ~ppro~oh to affirmative 

~r.tion. It. i8 not our purpO£8 to cQtologue them. R&~her, the 

point iii tha.t the approaoh of H. R. 2126 i", flowed. There iii lilo7J 

;ugtificQtion for eliminating program8 wholeeole, p&~ticulA~l1. 

l? 
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without knowing what many of them do or how they do it. The 

·Administration is in the midst of a very t.horough, searching 

examination of affirmative action programs that has already sh6~n 

...results.· That process should biB. allowed to run its course 

without interference. 

More fundamentally, the impact of H.R. 2128 would be to 

devastate the federa.l government's efforts t.o redress 

discirirr.1nation ana. promote inclusion of members of excluded 

groups; The federal government, to which minorities and women 
have had to turn for protection and redress, would no longer l:>e· 

the l.ader in promotin~ opportunities for its cit1zens. This 

bill represents a full-fledged retreat from ou~ commitment to 

achieve an 1ntegrat.ed society. That would be a fundamental a.hd 

dieaetrousc:hange. That has :been Q national commitment fOl" or"ly 

the lacter half of my young life: give us the tools and we ~ill 

finiah··ehe job . 

. In all candor, Mr, Chairman, it is a peculiar set of 

priorities tha.t would allow this Subcommittee -- the womb of the 

great civil rights laws that have provided hope for the lOrig 

Buppressedminorities and women of this country -- to epend its· 

preCious time on this bill. 

, It has become fashionable -- indeed a necessary exercise in 

political correctness ... to profess opposition to discrimination 

based on ~ace, echnicity or gender. Thea. pr6fe66ions 6£ 

opposition to discrimination,are important. but they must .b'ei 

bacKed up l:>y ac:tiong. All too often we hear'th~se statement8~s 
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perfunctory preludes to e.fforts to reduce opportunities for these 
• < 

traditionally excluded from t.he full benefits of American 

" society. This Su~comm1ttee has yet to turn its attention ir. this 
. '.':'. 

Congress <to the full range of d~scr1minatory barriers faced by 

minorities in securing housing or the credit necessary to 

purcr.aee it, gaining employment, obtaining a decent edu::at1c·n, ot 

in dealing with the daily indignities that minority citi2ens face 

in shopping ma.lls, department stores or sonlethin!jd as basic as 

getting a taxi to stop and pick us up. 

So, Mr. Chi!iirman, I am encour&ged that this subr:nmmit"f'pp. li... F:I 

turned ita attention to the subject of equal op~~rt<lP"lHYI b\H: 

challenge YOU ":0 join in s partnership with r.l''1F! ~tirn;<n1111l~r"'tion 

arid wi'th t!1e America.n people to take on r.h~ f'11') Y.'anO'I! of ilil~\l9a 

that we fac~. Ta.ke UP legislation to h,..n':>ln~r. Title II'of the 

Civil Rights Act of 1964 to prnhih~r di9crimination in retail 

j~t~b11sh~ents and by p,..nYirl~rA of b~~ic aerviee~ ~~oh a~ t~~i 

cabs, In a parr:ir:IlL.rly bl.ftt.ftnt recent incidant, a esc compo.riy 

in Spr:'ngf"~'n. nU.no:l.s, post:c;pd a noticCii .dvicinsr driver.., not to 
I 

There 1.8 no f4iiHieX'al remody for thil5 

n\lt,..~tip., N~r ig truu:Q a f"dQral prohibition th!:lt. addresses the 

~licr~t of the black youth who reoently wae forced to take off tb~ 

&hirt thAt h. had previoucly purchased at en Eddie Bauc. ~LVL~ 

< and leavQ t:ha IItor" in hi::. undorshirt. Orily Whel'l he l·e\...u.c...IH:~U Lv 

t:hQ' ';'tore with o:l rccc1pt ,was hI: allowed t:o bave blot! c;;Ild.. L'L. 

caVil uc thel full j\u:iedict.ion< that we need to ~lJiLWdL Lllilt 

. Qlcou:rge<of rsoio:llly mot:ivateci hate crimea t.ho.t C;OflL.Luu.t:I::I I..u 
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terrorize our eiti2e.nry. Recently. we obtiiined convictions in 

,our prosecut.ion of three men in Texas who talked about how good 

. life wc)uld be wi t.hout blacks and. then drove !nt.o a predoriti:".antly 

blacK. sectio~ of town "hunting" African Ameticans with Ii eawed

off shotgun, 8ven~ually shooting three· Africar. Americans a: 

point-blank range. 

Hold hearings to examine. ways to desegregat.e public schools 

or at least to share sufficient. resources with minority 

children trapped in impoyerished and segregated schools so tha:. 

they will have a decent chance in life. Unlawful se'gregation 

persist.s.Mr. Cha.irman, t.wo·th1rds of all African American 

children still attend Begre~atedschools. Over 50\ of Afri~An 

American children and 44' of Hispanic ohildren live in ~~v~r~y( 

compared to 14" of white children .. And over one-ho1'llf of' -"l',l . 

• '. African Americans liva in inner- city neighhC"lt'nl"')(-U1F1 whp.re ar:hocllil' 

are eta~v~d for basic resources. Any y~~t 1" i9~] .• ca~h-poo~ 

district spent a million dollar.!'! 1",C"l fIIx{1-'1nd an all-white' 

elementary school rather th~n RAnd white ;;tl.ldEnts to 2< 

predominantly black schonl t,h~t' WRIi one-third empty Q:r.d only 800 

yard's Away from thp. wni tFl Bchool. In Q recent cliilse that:. wo' 

. hancUed. schon1 hl)~R,:iI '"',,=re t:r3l.vall:1.ng down. the e:..mo roa.d3/ one 

bus piek~'I'Ig IIp whi.t"", ehildrQn and t:Lking them to the white .~hool· 

an<i (')1'! __ hl,l~ pieking up blaok ohildren. and tClldng them to the 

hhH~k ~f.':h¢¢l. 

Rnl r.I, h~arin9ca to e~aminQ the eontin\J.!ng plague of. 
. , 

d;~r!,...;n;1n,flt'ion that glam&a the doore ~o housing ehut in :.he face~ 
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of minorityapp11ol!l.ntsacrose~thecountry., Discrimination in 

ho'Uslng,continuee to limit not only housing opport-..ll'i1ties for 

I~inotitie~, but suppresses job oppo~tunit1es aridcoritribut.s t6" 

school segregation. In a recent investigation; we discovered 

•'that.' 3'00 unit apartmeneb.uildin; in :Ohio simply refused t¢ ren~,·· 

to A.fr1can·Arner1c:ans. 1n spite of ni.lmerous q1"l,alified applicants. 
. . - . 

no apartmertt had ever been rented to·an African Am~rican. ,In ohe· 

. recent case, we found that blacks were beinq steered to the bac}c .. 

of the Duildirig to a section tha.t.waa all black. 

Holcihearings to·examipe· the persistence arid ef'fecte, on B 

, , . viable, . open. democracy of racially polarized vo'tirig. which 


requ1res that minority candidates compete. for 'electiol'1 wi ta,,,", 


virtually no white votes in many parts of the count.'I"'Y, 


. Examine continuing discr:l.mination agaiTiRr. m; nt:'ri ty Ptnd wom"n 
. . 

a'P1)licants for employment. In one ca~f': ,in Y""l'l'" hr:'lm~ .t-.tl;} , Mr. 
'. ( ': ' : 

Cha1'rman. we found tha.t:. a policp.· rt~p';~r.ml?nt h.~d not:. hired. a 

single black officer in ~n yA;:;!'rIi. Thoe policedepartman';. t.hrew. 
, . 

applieaeion,e from A',r{r.1in ~ml?rir.""'n;; In t.he tra"'h .nd 'Ioiae led by i:I. 
, , '. . . 

cr..lef who rn,ir. ; 1'\l1li' y ·r~·f('rred to Af;rioan Americans ao "niggerit.·' 

In a l.nll"i Il;., -"inA ~r.(r;reet ion e.mter, \1,'0 f6unci a pol icy thQ, t: rec;ri.li~ed 
, . . 

w(')m~n"',n F2~I'Y~~lS points h1g,her on a written tcct to qualify for· 

·"m~,n~tI?ntahd..~praC1;icet.h.t reBulted in the niring ofa ma.n 
'. . 

who seor.d 29 points b.low,,," wom3.n .::lppliccmt cu~d: had =, p~iol:' 

Ilrrest re'coro. a~d no high e,ehool diplomQ.. Th@ recently 3:el'e'a;eed 

·fiilll.l· rQPort. of th~ C:l.alie Ceiling Comm.iBsion,whi<:h walS creat:.ed 
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of African Americana, Hispanics, Asians arid wome~ fro~ 

advanc'ernerit in many of the corporations of th1s n-'.tion. The 

c'ommission !ound tha:: white males hold nearly 97% of senior 

management posit1one in Fortune 1000 industrial and Fortune 560· 

service ind',Js~riee. African ).meric..ns hold only 0.6%, HiepAni~A 
, ~. ,: 

,q' i ' 
" 	hold 0.4% and As1ar,s hold 0.3\. Women hold less t.han 3% 'nf I:;\\("M 

po'sitione. 

Md, Mr. Chairman, look iMt the manner in wr.inh j1,l~eiee isi" 

admini etered and the legacy of resentment 'H'd ~, ; p'''.at ion 1:.h.t it 

has bred in too many jurisdictions. Whi i' FI WFI 11,11 r.:>WQ Q deep d..bt' 

'of ~hatit.\lde to the women and men wnn RAl'VP. in bl'w Qnfo:'C&:tHlnt,' 

':tecent incidents such as t.he hfl!~t-,iT'lg Clf RodnQ}' King and the t~ia:;' 

of o. J. Simpson, featuring t-.h~ TP',vl?lationg rlisarding the raeiorn 

of Ma.rk Fuhrma.n. highlight- ~ 1:\/!"ltP lieatCilo problgti\ in the,wo.y tho.t. 

many minori t.y r.nmmlln~ t i~s oIIknd law enfOrCIiiIl'Tl(jmt officd,Q.1Q rclcte to 

each 6th~i". 

And oive tha'Dlipartmant of JucticQ, the Equal r:=mi'loyment:. 

npI'r.'Irtunit.y Cotnmic~ion and other o.goncics the !JuppOl.-t they need 

to .ddrea8 t:heli18 proble,me. Ul'ldcrt.a}(e the~e effort e, Ml.'. Ch,;"l"'l!lciil 

and Mamba:,,, of the S\lDQornm1ttots. Join us in thi-II hJ0.tLut:.l.t::Jhip and 
W'\tI oan trancform our statement.. of 0ppo$it iUJ'l L.u uJ.I:H:riminat.1on 

arid our commitment to equal OPP~l.·tun.it)" lul..u e;tl,,:\';iomi and resuj,t.s. 

Sut lLR. ,:l1~8 adds nothing- Sl1L:1ult.l ut: l:Jl:e6em:ec1 to the 

!:'recidcnt.for eignat.~re I I will l.'c!sI,,;VI\IWt:.lUU !!Strongly that he vet.o 

it, ~nd ~' fully expect:. that he will. 

,'l'ho.nit you. 
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FROM: SCHROEDER, L. P.1/5 
EXECO liVE OFFiCE OF IHE PkESlbEN I . 
OFFICE OF MANAGEMENT AND BUDGET 

LRM NO: 3226 

Washington, D.C. 20503·0001 FILE NO: 1649 

12/6195 . .C" 
LEGISLATIVE REFERRAL MEMORANDUM Total Pagels): ~ 

TO: Legislative L1aISOP~fficer - See Distribution below: 

FROM: James JUKES ( Ij' ..- (for) Assistant Director for Legislati .... e Reference 

OMS CONTACT: Ingrid SCHROE 395·3883 
Le islatlve Assi a 's line (for simple res nses): 395-3454C=~S, A:TELEU~7t, P=GOV+EOP. O=~B. OU1=LRD. S=SCHROEDER. G=INGRID. I=M 
schroedeU@a1':eop.gov 

SUBJECT: LABOR Proposed Report RE: HR2128, Equal Opportunity Act of 1995 

DEAoUNE: 4pm Wednesday, December 06,1995 

In accordance with OMB Circular A·19. OMB requests the views of your agency on the above subject before 
advising on Its relationship to the program of the President. 

. . 
Please advise us If this Item will affect direct spending or receipts for purposes of the "Pay.As-You-Go" 

.rovlslons of Title XIII of the Omnibus Budget ReconcUiatlon Act of 1990.. . 

COMMENTS: A House Judiciary Subcommittee is scheduled to hold a hearing on H.R. 2128 on Thursday, 
. . . December 7th. We expect to receive Justice (Deval Patrick) testimony, today, for OMB 

clearance. 

DISTRIBUTION LIST: 
AGENCIES: 31-EqualEmployment Opportunity Cornm.• Claire Gonzales - 2026634900 

61·JUSTICE - Andrew Fols· 2025142141 
EOP: David Haun 

Ken Schwartz 
Bob Litan 
Karin Kizer 
Janet Himler 
Larry Matlack 
Barry White 
Moon Tran 
Steve Redburn 
Matt Blum 
Bill Coleman 
Lisa Fairhall 
Dan Chenok 
Debra Bond 
Bob Damus 
Steve Aitken 
James Castello 
Elena Kagan 
Stephen Warnath 
Michael Waldman 
George Stephanopoulos 
OMB1LA 
Jim Murr 
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RESPONSE TO 	 lRMNO: 3226 " 
LEGISLATIVE REFERRAL 

MEMORANDUM FILE NO: '1649 

• 	 , I • • 

if your response to this request for views is simple (e.g .. concur/no comment), we prefer that you respond by e-inail Of 
by faxing us this response sheet. '. . . 

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 

t9 leave a message with a legislative assistant. 

You may also respond by: , " " :, . 


(1) calling the analyst/attorney's direct line {you will be connected to voice mail if the analyst does not answer);'or 
, :, (2) sending us a memo or letter . ' 

, Please include the lRM number shown above, and the subject shown below. . 

, .:. 

TO: 	 Ingrid SCHROEDER 395-3B83 

Office of Management and Budget

Fax Number: 395-3109 


, Branch-Wide Line (to reach legislative assistant): 395·3454 

FROM: 	 _____~_________--:- (Date) 

______________________~_______ (Name) 

__________________ (Agency) 

--__'--____________ (Telephone) 

SUBJECT: LABOR Proposed Report RE: HR2128, Equal Opportunity Act of 1995 

The fOllowing is the response of our agency to your request for views on the above-captioned subject: 

-'-__ 	Concur 

~...:...-_ 	 No Objection 

...:....;.__ 	No Comment 

___ 	See proposed edits on pages ____ 

___ 	Other: ____________ 

___ 	FAX RETURN of __ pages, attached to this response sheet 
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dr4{-IU.S. DEPAR'TMENT OF LABOR --,
R,r,:_nARY OF t ,..,.n~ 

WABt-IlNGToN, D,C, 

Tha Jlonorable Charles T. canady 
Chad1:'m"''' 
9ubcommitt~$ nn the Constitution 
eomrait,t•• on t:he Judir.li.lllry 
u. 9~ Houpe of RQP~Q.~nt8tiv~~ 
washinc;ton, D.C. 20515 

Doar ch.1rnan Canady: 

I am writ.inq to qivc you tho views of thQ Dapartra'.ntof tabQr 
on you~ bill, u.n. 2120, the Equ~l opport.unit.y hct:. of 1996. 

At> you ru.-e 'Well aware~ Pr••id.ent Clinton hn. ordered, ~ ,fu,ll 
review of tlJ.l P't::ut=L'ol atfll.-rnative action and equ.Dl oppor,tunlty 
programs. Lttd 'by the Jy,..l. .L~e Department I thi5 x"ev lew 15 intericS.~ 
to ensure that all attiI:mative tlcLlvu ~!CQrts lUeet four crlt61ria: 
trHst all quota. are proh1bi ted I that all J.lle~a.l ~J.I:JUl: J."I.lmiLlun~ 
inclucUnq revarSG discrimination be prohll)1ted, thAt· pr".te"erices 
t-or. unqualifiecs applicantsbft prohibiteCS anc2 thAt pr.ograms that 
have mat their goals be term1natec2. While this review has not yet
been completaQ, t,he President. has rllt,ateo his eomml~ment to t.ne 
9081 of equal opportunity tor all A~.rlcan•• 

However, H.R. 2128, while entitled. the Equal opportunl~y Act, 
would prev~,nt many of the equal opportunity activities that the 
Department of Labor's Otrice Of Federal Contract Compliance
Progreu,s (oreep) currently undertakes. It woul~ .e:rioaaly arid 
neqatively impact. on equal arnployrnent opportunity in the workplace. 

A's H.R- 21'-R' pUTpnTt... b:) do, F.:)(eeutlve Order 11246, enforoed 
by.the OQpart.ment of Labor'lJ O'PCC1>, .'I\lr.AiHiy hnnl:: dlllcrind.nl!tt.ion. 
oreep prohlbit~ discrimination based on color, rac~, rel!9ion, sex, 
or national ori9 in by all non-~)(.1'I\pt FQdQ:t'al cont::ractora an'd 
3ubcontractorc .... i th roqarc.i to any employment QolQction 4.ciaioha - 
including hirin91 promotion. Dal~ry, termination or lay-otf. 

11. R. 2128 voulcl prevont the uee of numerioal reor\ai tl'tlent 9ocilo 
Co,' . qut'lli{ied candidatee for job.. While. the Ol"CCP cioes net 
mand&t~ quotas in fact, quota. D"". prohibited in opec!> 
1·.9~ 1.. t,J.cn5 -- if the outreach .f fort.. , het.ve no mcaaurable or 
t,.h91b1e oPj oct i ve5 I there would be no 'W'1i)' to J\leasure the good. 
tiiJ.thc:U:urL.j:; uC Yt=UtH'cil oontz:actol.-s. 

H.It. 2128 Cll~u '1I1~lclk~111)' tlIquc\t.es preference's wi.th' all 
numerical goals, "e9tlrtlla,.~ of Lllu 4(';Ludl Ul;j~ Ql' put'pObe ot the 
goals. AS entorced by the OF'CCP J ·90a19 or. not. rigid find 
int'l,exible quotas !"Ihlen 8 eon~ractor l'IIust meut. Rat~ler, goals are 
~argets or objectives "Nhich, serve a. be.nchlnarks 'a;a1nst Whioh 

. " . .' 
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cont:re.ctors can rneai.>ur~ th~ir progrQss toward 8lohievin9 cquol 
iamployrnent opportun1t:y. Tho OFCCP ;r.qulationo opcoifioQll~· 
prohibit quota and preferential hirin9 and promotions under the 
'gui,se of .f,t'irmative aotion numerioal. 9'o~13. contractor, gocal. do 
not oreate Bflt-ru::idOtl for opeoif!" groups, nor ore. they designed to 
aohiQvQ proportion:ll repreaerltation or bqual results. On. the 
oontrary, Ugollls and t imetc.bl••" welL'" cHIded to the OFCCP I" 
regulations. in order to give Fedel~al oontl.."ctOt·~ tl tool for 
focue1ng and me05U).."' in9 "qual oPPl.)l:tunlLy tI.' .curt" to inorease the 
pool ot qualified wOllleJa Coull llllIlV,dl..l.,tt. The goal sett1.ng process 
h~1:J lJ"OVtlll ,",0 be em affective "oUlY tor. contractors and t.tle Vt'ccp to. 
deterinine it contractors are )risking good faith etfc>rt. to recruit 
and re'Cain qualifled ininori ties and womerl. 

H.N. 2l.U wou!a aLto ban specific recruitment goal!) arid 
outreaon. 11:.' 'the recruitment efforts involve a.ny quontitat1ve 
o~1~ot1ves. Recruitment has been an effective tool through which 
womsn and. minori.t1As have l'n9Ved into non-traditiona.l entry level 
positions , as well as managerj.al a.nd executive level oorporate'
positions. Speci fie goals are developed by Federal contrao,tors in 
crdar to measura good faith efforts - not ae a msana of quota 
hiring. 

OFCCP does not measure a contractor I s compliance by whethaT it. 
actually achieves its 9001s, but by ",'hsther it has made 9000 fait.h 
.fforts to do so. von would be intaTAsted in knowinQ that tho 
oreep recently :rei amll~rJ ; t.t=: ['Inl ;,t:!y st.at.€'!TIl@nt: prohlblting e.mployln'aint 
qUOt:RA. 

H. R. 21.29 woult\ },av9 an 8sPQoially negative. impaQt on t.he 
~mplo~'lnant opportunitic:u; .for women. The logiclatititl I"wuld permit. 
woman to bo Q~ol~d~d from c0rtain job oatcgoriga based purely on 
th(llir sender. The loC]iclatiofl r-o:l.nforoe3 3tereotypioAl thinkirig 
thLl"t women nre not. suited for certain positioI15, T.fttheJ." .thelll 
allowing incHviduals to OOllipete on·the bal!ds vC "I~.t·lt. 

The opec}> It:qulj-:<imttJlLts '5lH;lycWt discrimination. 'i'he 
pt'even1..I:1Llve ~vprolj,':':h emboClie(l in the attirllati\'6 action 
requlremen'C5 esvol<1a .unnecessary llt;iqat1on ond prevents the 
emotional. and. financial dama.q& 'to aggrieved incHvlduals caused by 
discrimina'tion. The Executive Order requires Federal contractor. 
and. subcontractors, lU~ a condition of their government contractM, 
to take affirmative action to. ensure that: all employees and 
applioAnts are t.te"tIlQ without regard to r~o., oolor, religion, 
sex, or national ori~in. contractors with 50 elllployes& and 
cor)tracts of $50, 000 or more are requirec'J to develop and implement 
a written affirmative action program for each establishment. ~. 
part of the prognm I the contractor. conducts 8 sel f-analysis and 
aOluetimse establiGhQG goals, as Jlay be appropriate. BecAuSI oftbe 
Ol'CCF requirementB I companiliils are reoonsidering disoriminato;r:y 
salary and promotlon procedures; firms are adoptinQ employee 
development initiatives; more minorities and women are beinq 
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pmployed in non-tnu:Ht.innl'll. jnh$l; Itnc'l t:hA IIql1lf1l" C':f:!Uing" is 

finally boinc;J Dl'I)]cen. AI!! T#4 ~t'l'lroa('.h th. ::nflt' (.".•ntury I this. Nation 

cannot afford to turn back the 0100k. on i tlli effort. to afford full 

aco••• and equal Qmploymant opportunity to all itl citizenl. 


. The Loa):lo:- Department't.1 OFCCP would be happy to York ",1 t.h, you 
to ensuro that our mutual goal ot equal opportunity is aohievcid in 
Q YOlY thOlt permits i:lll of our citi15ono to pa~tioipllt.e to. the 
:Eulleait of their obi11ty. Unfortuna.tely, R.n. 2120 does not. help. . ,,',' 

us r.a~h that.goal. 

ThanK. you 'Ot' the oPPol'tunity to sho1'E: tht;sl$ll!.! view&:> wltb )iuu. 

sincerely, 

Robert B. Reich 
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I EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 2024 
OFFICE OF MANAGEMENT AND BUDGE.T . 

FILE NO: 1159 Washington. D.C. 20503-0001 

7/18/95 

LEGISLATIVE REFERRAL MEMORANDUM Total Page(s): ..".,...__ 

TO: 

FROM: 
Legislati..ve Li.ai~O0.. fficer - See DistMbution below: 
James JUKES - (for) 

Assistant Direct r Legislative Reference . 

OMB CONTACT: IngMd SCHRO . R 395-3883 
. Legislative Assi nt's line (for simple responses): 395~3454 

SUBJECT: . JUSTICE Proposed Testimony on Civil Ri9.hts Division Authorization and Oversight 

DEADLINE: . 4:30pm Tuesday, July 18,1995 
In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to the program o.f the President. 

Please advise us if this item will affect direct spending or receipts for purposes of the 
"Pay-As-You-Go" provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS:. Please note the discussion· of the Adarand decision on pp.13-14. 

If we do not receive your comments by the above deadline we will assume that you have no 
. cominent on the testimony. 

AGENCIES: 
207-EDUCATION ~ Jack Kristy - (202) 401-8313 
213-Equal Employment Opportunity Comm. - Claire Gonzales - (202) 663-4900 
328-HHS - Sondra S. Wallace - (202) 690-7760 
215-HUD - Edward J. Murphy, Jr. - (202) 708-1793 
330-LABOR - Robert A. Shapiro - (202) 219-8201 

EOP: 
AdMen Silas 

· David Haun 
Ken Schwartz 
Joe Wire 
Larry Matlack 
Barry White 
Lisa Fairhall 
Judy Grew 
Matt Blum 
Bill Coleman 

· Steve Kelman 
Steve Redburn 
Bo~J'-@Jnus--.-.'<. 

tSt~pJl!!ll~~P;la~~
Bruce Re'ed~ 


Larry Haas 

· James Castello 
John Morrall 
Dan Chenok 
Michael Waldman 
Bob Litan 
Karin Kizer 
Ken Apfel 
"..,,-~, S+~IlCfK'~lo~. 
::r I", (·"h..,r~ . 



• LRM NO: 2024 
. LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 1159 

RESPONSE TO . 

If yOllr response to this request for views is simple (e.g .• concurlno comment). we prefer that you respond by e-mail or 
by faxing us this response sheet. .. . 

If the response is simple and you prefer to call,please call the branch-wide. line shown below (NOT the analyst's line) 
to leave ,a message with a legislative assistant. . 

You may also respond by: 
. 	 . . 

(1) calling the analyst/attorney's direct line (you will be con·nected to voice mail if the analyst .does not answer); or 
(2) sending us a memo or letter. 	 . 

Please include the LRM number.shown above, and the subject shown below. 

TO: 	 InglidSCHROEDER 395·3883 

Office of Management and Budget 

Fax Number: 395-3109 . 

Branch-Wide Line (to reach legislative assistant): 395-3454 : 


FROM: (Date) 


.......,---.;...,....-_____.:.-____________ (Name) 


_______---'____________ (Agency) 


___..,....--,-----:;_______-'--_---'__ (Telephone) 

SUBJECT: JUSTICE Proposed Testimony on Civil Rights Division Authorization aod Oversight 

. .. 

The following is the response of our agency to your request for views on the above-captioned subject: 


___ Concur 


___ No Objection 


___ No Comment 


___ See proposed edits on pages ___..,....

___ ·Other: _~__--,-_______ 


___ FAX RETURN of __ pages, attached to this response sheet 
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,DRAFT TES,TIMONt, AAGPATRlCK, July 17, 1995 

HOUSE CONSTITUTION SU~COM.I·.nT'I'EE HEA1UNt1, 7;20/95 


,Ml". Chairman und Members of the SuDccmm:i.ttes, tha.nk you ,for 


the opportunity lo appear hefore the SubcommitteE to present, the 


authorization requesi:for the civil Rights Division for. Fisca.l 


Year l;i9r;. 


For Fiscal Year 1996, the Division has requesccd $55.304 


million. This rep:cesents an essentially flat line budget! we 


h,ave requested no enhancements, we ha.ve ab5!orbed modest FTE cuts 


;1"1d we have made savinqs in pl"oc.urerr.ent and retirement benefits. 


At t-,h!"!, same time. we have taken on -substantial ncw 


rl.l'.~p0r$'l~ hilities under the 1994 crime Bill, the National Voter 


Regist:r.l'lt, ; nn Act (NVRA), and the Freedctl', of Access to Clinic 


Entrcmcoio~ ,':"c:.t, (FACE). This request I w~ believ'e, is the most. 

reeponcibl'!! b~ll'!nr.~ to strike in these times ,between a viable 

program and fis~~l r~straint. 

Because thi$ is· my J:i'rFlt': opportunity to testify at. an 

aut:.ho:rfz~Lion hearing, !'d JikF. to proyide the sub':ommi,ttee a bit. 

c)f ba~kg:round .. ' 'roo often, th~ w("\rk of the C~vil Right.s Div:i.siCJl1· 

i$ miac1'la:racte::t'ized or m;i.sund~:rst-('\nti 'in the pl.lblic arena. Al. our 

c;ore, we arc a law EoInforcement a:!~n~y, dedicated to full and fa.ir 

It, i ~ as Simple and 

l!i1.;J.:'eightfo:rwO!lrd' as that; 
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. PATRICK DRAFT TESTIMONY,.7/17/9':J PAGE 2 
.~ .------~--------~----~~--~--------------~~--~------

The Civj l Rights OJ vision. is the primary agen.::y in the 

federal government charged with enforcing speci1:ic federal' civil 

r;i,ghts laws ''''hich have been ~ssigned to us by .the Attorney 

.Ceneral. MOl)t of these lawsorigina.eed here in this 

Subcommittee. These' laws prohibit discrimination on the basis of 

race, color, religion, sex/ national origin, and disability, 

among others .. Their protections extend La such activities as 

voting, education, employment, housing, the IJse of public 

accommodations, and aocess to reproductive health services. 

The need for vigorous enforc'e;nent' of civil rights la.."s is as 

great as ever', Regrettably, discrimination on the b(Jsis of ra<:e, 

ethnicity .. religion, g'ender, and disability persists in Ulia 

country: ,net. just the effects of past discrim5nation , but 

cl.l,-crent, reaJ-life , pernicious discriinination. T,ast. year, fOL' . . , ) 

examp:'e, the government :'eceivcd over 91,000 complaints of 

,discrimina.tion iu employment alone., . In the Civil Rights 

Division! we filed I'ecordnumbers of cae;es last year in many 

areas and opened thousands of new inv.estigations. 

No' decent Amp.rican could be other:' than aoconished and 

saodeni!d by the incidents of injustice, unfairness, and ,even' 

violence motivated by ra.ce·, ethnicity,. relig':'on, sender or 

di$abilicy" that cross ,my desk dally .. These unfortunate 

occuirences still block access for far too many individuals to 

the bounty of opportunity that America has to offer. My job -
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~nd the job of all' of us in public life .,.- is' to str'ive to cne~~'Q 

that ind.ividu.als have an opportunity.to ac<.:um.plisb ar;,-=(")rdi:'l.S to 

their abilities ane can achieve in ways that, r:t~.t::: '~Qmmen::;u:iate 
.. 

with theitefforts .. We all ~ook forward to th~ day wnenunla\'lTful 

discrirtd nation is a thing of the past, but in ap i La of 

considerablp. p:-ogress, progress ot which this counuy sho'u,ld 

justly be prol~d, that day has not yet arrived 1n our l.:cuntry. 

Until just 40. years ago, America was racially segrego?'H.o:u l:y 

both law and custom. Even C:!fter Brown v. Board of Educat.ioD, .i.L· 

was many years before the nation began llndertaki:;..g st:eps to 

e:!:'adicate Jim 'Crow in its mos~ perniciouE 
. 

forin. 
. 

Efforts to 

address racial and ethnic discrimination against."oth.er American!::", 

many of'whomh&ve been on this continent for centuries, are alSO 

ccmpa:rati vely recent. A."l.d whjle"there have been c str~king gains I 
" . 

the 
'. 

struggle of ....'omen to gain entry inti;) ma:iyareas of etr.pl.oymem: 

and education traditionally closed to them continues. 

The pl"ogress we have made on all of thest'! fl-Onts is 

extraordiflary; America is a model to the world. That is a. thing'" 

fe'call Amecica.ns to celebrate and be' proud of. 

But examples of the discrimination that still o~".!curs in this 

nation abound-. In Marcil, we: indicted thre~ men in Ll.JbboCK, 

Texas I who I according to" t~e indictment, drove ~o lIie 

. predmriinantly black section of that city hunting A[l::ican 

http:Amecica.ns
http:against."oth.er
http:opportunity.to
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Americans, IUl't"!d three black 'men 'Co their car, ctndthen ::;ibot them 

tlt close range with a short-barreled shotgun, 'fhl:'! Lh.ree 

defer.dantspassed the shot~u!l around;' and allege,dly E!"it.:h Look a 

turn shootinga'black"victirn. 

:In February, two Missouri men pled. guilty to crimirJ(;l civil 

'rights 'tiola~ionB after, driving into a black neighborhood of 51.;; 

Louis I again .hunting for African Americans to victimi,ze. Fro:J1 

'the front seat' of thej rea.r I wh:i.le someone in the back, scat " 

videotaped their actions 
, 

for 
' 

amllsement I s sake" the two white men 

sprayed more thar: fifty African Americans with u. high-pressure. 

fire extinguisher 'so strong it knocked some of the victims to the 

ground. 

White officers in a city police department ~n ?lorida 

admit.ted that the police department did not hire a black 

a.p:;Jlicant. for 30 yeilrs I r'outinely threw applications from blacks 

in the tr'ash, ,and regular~y used racial epithet.s in the' , 

workplace. up to and including the Chief of Police himself. 

In Cit Louisiana correct:lone center, the pOlicy of not hiring' 

women 'lias unusually blatant. The minimum passing score on the 

required written examination was 90 for men, but 105 fo:r' women. 

In faot, one WCTr.?itl 8cored 100 on this written exam in April t' 

1ge7 r but was di.sgua.lifi~d, ,While a year later, a male applicant 
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scored .a 79· and washiJ:ed despite the ll:H..:L that: he had :I.: prio:r:' 

arrest and did not have the requfred high !;<.;tiuol d.iplornF.1. 

Tn -a California case not. long ago , two yOUJL~ Hl.spanic 

couples wi.th steady employment decided Cpmc.1ve, 11 :..t:.( ally J <:1C:c.'oss 

the tracks into a condominium i:1 abetter ne1ghbor:hout! free of 

gang activity and d't'ug traffic. When the condominium H1d.u~goer 

discove::-ed that Latim;i !"E:sidents were::: moving in, he t.old l:ht:! ;:,-eal 

estate agent that he did not welcome their presence because 

Lat ines were· 1I g.i ven to ml.ll t iplying. 11 He said he did not wa.T1 L his 

building to become like the barrio acrosa tne tracks. Inst.ead '-'f 

suffering the pain of raising a family in such an ugly 

environment, the coupJes began U~ir hout3ing search anew, ana 

carl'ied w.ith them the iI'lt.snse pain of prejudice and reJ ection. 

All they war.ted was to raise their family in a decent place, like 

arlY otber parent. I know. 

·rr~ order to combat. these compelling cases cf discrimination, 

the civil Rights Division's primar.y respons:i.bility is to litigate 

cases of discr~rninat.ion en behalf of the United SLates. Civil 

rights offices in other Departments I such as Education and :r::C'iS, 

are responsible for administrative enforcement of certa~n clvil 

rights laws, and w~ work closely with these ot~er offices to 

avoid duplication and to maximize c·ur enforcement l.'eeources. In, 

many cases, theyhavIi:: responsibility for evaluating claims under 

certai:1 ~tatutes fi·rst,,· and trying to work out all' agreedI 
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resolution. If that fails, the matter is then re[t:!LLEld to the 

Department of .Justicefo:.r litigation. 

Over .the past: several yea:t"s, the Di"feion nee taker.!' OLl major 

. responsihi Ii ties for E:l,1:orcing new laws passed by :J:J.e cong nH:H:i. 

Since 1994, r.ne Division also includes the Cffice' at s~ecial 

Counsel for Immigration Related Unfair Employment ~ractices, 

While these new i:esponsibi1lties were accompanied by·s~mc 

additional re80'.lrC~S, the Division has done far more with fewer 

resources than ir. p:r:ior years. . I a.m very pro"i,ld 0:1: the work of 
, '.' 

·thec!Tiplcyees 'Of the Division -- Lhey have taken on these new 

respol1sibilities.with.gusto and work extremely hard.· The q<laJ..ity 

of ·Lheir leg·al work it:; very high and reflects their d8dicatio~. 

. The Division a.lso W'C'rks closely with t'he, 94 United 'States 

At:orneys and their Assistants 0;"1 both crini.i nal and civil 

matters. Fo:c eX<::l.1T;ple, we recently entered. into a l'leW 

unde ~'standing with the United States Attorneys t.o enable theIr) to 
. . 

hano.l!? more d:iminalciviI rights. law enfor~ement in.dependently. 

thus inc ceasing the reach of civil rights law er.forcement . 

. We alar) fnitlated andrecent~ysigned a .memorandum· of 

~nderstand.ing·withthe National Association' of Attorneys Gen~ral 

(NAAG) the ol'ganization of :;;tate attorneys general, ~'hich willI . . . . 
, " ,. ~ 

facilitate joint federal/~tate initiativ.s in th. areas of 
! 

housing discrimination, disc::"imin.ation against; individuals .with 

http:J:.l1\.GJ
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disabilities, hate crimes, and, lending d~scrim1nat:ion.' Thl;;;;'1,lgb 

our renewed relationship, we are alsOwor.inng O:lt a proun..:ul for 

how we ,can most cooperatively deal with ea..:h other 'when W~ are 

adve:r:$e parties in a case. 

Let me briefly review, some of the highlights of'the 

Division's Gubstantive wo:rk oV,er the last yeal*. 

Criminal 

The Di',ision remains strongly committed' to the vigorou$ 

prosecution of criminal violations of the civil rights laws. .l.n 

Fiscal Year 1994, the. Division ~iled 76 new 'cl.-iminal, caSES 

charging '1.39 defendant::; - - beth reco"Cd nUmbc=ns _ The Crimina.l 

Section's 90.2% success rate last fiscal year was its second 

highest in history. 

The Division doubled the number of defendants charg'!'!d in, 

c::asesof race..!.mbt i. vated violence (73). FQr example I in Il"ldiana; 

four Ku Klux Klan members were charged with conspirins to 

interfere w.ith the housing rights of a black couple ,Who' were 

assaulced in their apartment. The defendant~ yelledraci~l slurs 

.and threai:.s" brqke windows, struck oh~ of the vict. ims with a. 

stick and't1:::-eda,g1.\::l .;It the'victim's front door_ After one 

c~nviction a!ld tr.ree gu.i'lty 'pleas 'the four Klan members receivedI 
., . ' 

Gubstantial.pTiscn senlences ranging £rom 90 to 26q months. In 
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the State of Wf:ishington, three whit~-=upremac:i.s!:.8kinheade pled 

guilty to COl1spiracy in the fire l:lOrnb5.fl~ of an NAACP office and a 

gay bar. Two of' them <llso pled guilty l.u seve'raJ e:<plooivee and' 

.firearms violations stemming from tile fin: bomj;ing5. 

In addition, the Division obtained convL~Lion. against 
( ., 

s€veral ) aw enforcement officerG tor' physical cmu sex1,,1.alaseaul t;:: 

,'against suspects and prison Inmates. 

Finally, we obtadned a conviction under the I<'re~uurn of' 

Access to Clinic. Entran~es Act: (FACE;' against· I'a'o.l.l hiD Lol." the 

brutal slaying of a' pnysic:i an and his escort at a reprOd1"H,:Ll \Ie 

health services clir,i.:: in Pensacola, Florida, we have broughL 

cI'lminc:ll FACE. cases against more than a dozen defendants who 

engaged in blockades, threats, and acts of force d~sl~~ectto 

prevent access to reproductive health services, while carefully 

balan:::ing and cor..sistently respect:i,ng the rig};;;:: ot abortion 

opponents fte::e:!.y and pe.acefully to expressthel:t· views, 

Housil1; aild ,PliO) i c Accomrnoda t ions 

':C.he Division bas made attack;:ng housing and lending 

discrimination, uIJ.der the Pair Hous;'ng Act and other laws I on~ Of 

its highest prio,ritieo. In Fiscal YAar 1~94. the Divisioll filed 

a record 176 new case.s under' the amended Fcd.:r:· Housing Act. Tha.t 

http:l:lOrnb5.fl
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exceeded thE:! previous record -- set in the prior fiscal yr.l'lX' - 


by near:'ly 40%' 


" As cl result of ::)1,lr ne'''' fair huusing l:esti~g prog~am M_ thr-: 

,first:. 0: it.s kind in any federal a9~uc.:y ~- we hnvo ob1:~ined 

extensiv'e inj unctiv'e rel ief and a paul of over $1 million to 

compen,sate proven victims of discriminQL.!..on in a number of CClS@S, 

We have also cbtained E:)ttective set:.lt:lllelits again3t 


redlining'l'lnd other disc:iminatory lending.tJ.t1<:tic:es in oix m~jcr 


cases inyol. '\:ing lending and insurance insti ':.1..JLl.Ol1lil. These 

/ 

5ettlements will provide compensation for appI'ux.Lrf\~t.ely 350, 


indi~idual victims of discrimination, as w~ll as ~ujunctiv~ 


I'elie::f to prevent E;!uchpractices from recurring in Lhe' futl)re. ,, 

Working with private plaintiffs, the Division jolw.::d in the: 

settlerae:nt of major pubJ.ic acc-;)mmodations J.itigat:.1on'(:i~a.lnst t.he 

Denny's re::s:::aurant chain. In addition to 5ubstant:.1al mc.lflt:Lal.-Y 

relief for individua::' vic'Cims of dje;crimination, the'sett),Hwent 

included significant ,provisions to prevent fLlture discrimini:iLlol-;; 

Vct ing .Right~ 

One of the Division's most important m,issions is to ensure . 

. that all Americans enjoy a full and effective right to vote, [.tee 

from unlawful discrimination under the Voting Rights ACt;: 
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Th.e tJivision is tully and vi;lU.L01.l:;.;ly etl.forciIlg the NatiO'!1;:j'j 

Voter. Registration Act (NVlY\) . -.:. tht? IF>o-caI1ed "Motor Voter" l~p.Al, 

Th.anks in 1a t'ge measure to its passayt-:: ano. 01.U' er,forcement, th~' 

average increase in voter registration slllce last year at thi~ 

ti.me is about soot. In nine stat'es, almtls'_Olle rnllliol' ne'wly 

registere,cl voters were added during the fl,T'!::iL six mon:.ha of ·l!l95 

alone. We have successfully detended ~ongresl::i's aut.hority to 

enact the NVRA, and we have' vigilantly sought, lnj1.lnctiol16 !'.lqoinst 

'the few stat!?s· that have chosan to defy the law. NVRA 1iti90tion' 

is cu:rrently underway .in califol'nia l Illinois, P~lJ.nlF>yl:v-ania., 

South C~ro1ina andVirsinia. ~n,the Ca11fornia~ 111lnoi5~nd 

pe!l.!:sylvania cases the :;:m1y ones yet decided by dl.ot:rict 
. . 


courts - - we obtained orders daclaI'ing the NVr<,A const: 1Luti.::'U",'l 


and dl:recting the stat. € to irr,plement the law. 'l'he SeVe!TlL~l 


circuit Cou:::t of Appeals upheld the district coUrt:decis:i DB ill 


Illinois. 


In fulfilling ourprecleara~ce responsibilities under 


Section 5 of the' Voting Rights Act', and our affirmative 


litigat.ionresponsibilitiesunder the amended Section 2 ot the 


Act I we l'li:!ve sought to ensure that the redistricting plans 

, , ,,",' 

adopted' fullowing the 1990 census did nc.lt; deny minority voters ;;au 
\ 

equal opport i.mi ty to. elect thecand idates of their' choice. We 

also brought a. number of succesefl,ll cases =.c enforce the minority 

language provisions of the 1992 Voting Rights Amendments, and. 
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have cr~a.nj ~ed a special Ta·sk Force "'ithin f.:.he Votirig Seot:i.on t("i 

addre'ss that effort. 

On June 29, the Supreme COUI't decidt-!u Mille'c' v ;'Johneon.1 ;).11 

.which we' joined with the State of u~orgia ,j H defenc.3ihg 0. 

. redistricting plan 'against claims that: it was all 1.l.Pconst.it:utiolliLl 

.so-callcci1!racial, ge-r.'ryman,der. tf. In Miller I the Courthc::lci thO-t. 

wher~ race. was the "pred6minani" tactor in the dL.win~,of . 

.congree:sicmal distric:ts; stri:.:t scrutiny woul:-d evP1-J1y;'thus 

appal:"ently ext,enchng Sltr,ict scruc.iny beyqna "bizarn:llyshapc::d" 
, , 

distl-lcts --as the 'Court. held 'in Shaw v. N.eno - - t iJ .all 

red.istrictings in 
, 

whj ch race 
. 

is a factor so. predOlTlinanl~ Lilat: :i. t: 
, .( . ~. 

subordinates o.the:: traditional dist~icting ,c6neiderat.io)"l~'..' 

. BUt.·, on the· same day I the Court· dismissed a' cha}.iengl:! Lu 

,cr;)ng:L"essional . redistri,cting. in Loui'si:ana on standil":.g ground"" I 

I '. 

'agreed to hear. argum~m,ts ne.xt. term' .i:n redist::icting cases frOfli 

Texas and Ncn~th C~rolinh,and held summarily that California 

c.ongressicma,l· and' st_ate . house redistric:.t inqpl~ns -.:.. with oVer 50 

majo:ri~y-m~pori ly districts - - was .cor;stitutiO!l~l.l.we plan to 

remain acr..ive in these ongoing cases, toensurelhat ;miilo.rity 

.voters a:t:e able , . without discrimination, 'to fairly p~rticipate in 

.the ele.cto:;.aJ process anc have, the cha.nce· to elec;t .calldidates of 

their choice. 

Disability Right. 

.". \ 

http:ele.cto:;.aJ
http:Seot:i.on
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Tl'1!'! Di',":!.sion hEl.s placed. a high priority OIl' fully enft:l'l"r.;,ng 

the Ameri~a,ns with Disabilities AI..:t. (ADA), 0 comprehensive- r.; viI 

rights law fo~ people with d~sabillties, weh~ve oreated a n~w 

Disability: Righ:s Section; whic11 wi,ll hanole m03t of the 

Divisj on's responsibilities for enfo'I'(;ll1g the 14\... := p:r:otectir.<,3 thp. 

rights of people with disabilities,' inclu.ding the AIJA' c 

provieioris regarding nondisc'rimination in 1nililic employment, 

access to governrnent serviceo, and access Lu };.U:bL~~ 

, accornmodat:l ons. 

Since the beginning of t.he Clinton AdminisL..c.6ltion, through 


an aggressive enforcement prog.ram, we have been I;ucce,s:sfvl. on 


over 250 occasioI'ls:l ,- - thn:.lUgh set:.tlemente! jud.icir.a 1 UecJ:ee$. or 


oLher means- - in i.mprovi ng acce!::>s for disabled. Ame.tlcal.'ls. P'or 

. . .. ' 

eXCimplc:,we entered into fOl"malsettlement agreemerJl.l::i with I~h-= 

cities of Los.~geles and Chica.go in which the citi~~ clgreed to 

take major steps to rnaket:hei.t' 911 e~nergency t:elep110nre bl'dJ:vices 
, , 

more accessible to people who usetelecommunicat1on d.evict-:!::l for 

t In"! deaf. 

, The Division has also sought to promote vOluntarycompli~rice 

with lohe ADA by providin.g technical assistance "regarding the 

Act's requirements and'engaging in extensive outreach efforts. 

OUr p'.ll::pcse is' to demonstrate. how reasonable a.nd effective this 

.LaW', is ,by desi.gn· and in prac;t.ice. Fot' example, we have operi-ii..ed 

a toll .. free 'ADA Telephone In format jon Line, 'which receives ttlu,ce 

http:Chica.go
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than :2 ,000 calls per wt::le,k. . We !'illve pla.ced an :1:1.1")1.. lr:.fo1."ITlation 

Pi1e' in IS I 00 {.1 p-l.l.bl1c libraries and un';'vers it ie!!; t.hrcughout the 

cOl.lm:.ry. We have mailed. letters to the mayors of t-.he nat.ion's 

250 largest cities. provicllug informC'ltion rega.rding <"!.f.feotive 
, . . . 

cornml.mication r5:quiremem:s .[U~ 911. em~l"g~nc¥ teleph,,;'p. ser\Tices. 

A.'1d flnally, we have d1stribu~bd.ov'el:: 90.000 ADA Qu@stin1"1~ ana 

Answers Booklets ntlc1onaJ,ly; 
. . 

?,mplOYJllent Disddmination 

. The :ivi1 Rights Division 1S raspw)si:ble for cn:Co~cin9 Tit'e 

VII of thE'> Civ.::.J. Rights A:::t of 1~64 wittl Lespecl.· to :3tate and 

lccal governments. .During the Clinton Ad.ll;.i!d.~tl.·aL:icn, we have 

filed 38 new lawsuits charging both indivi~J~l discriminDtion:~nd 

patterns or practices CIt em910yment cUscrimj Ui::i. L; ion . In that sa.m<$ 

time" we have lil so obl.:aineo orders p::."'oviding iuj Ul'lc:ti ve and make;

whole relief for over 2,000 identi±ied v1ctims o.lo.iscrimino.tion. 

We still see examples of rank discri:nination basc::;d o'n race and 

gender in, public emplcYmenl; and we intend to Keep ;.1l1 s foc ....s 

sha:t·p. 

The Division defended a ccnstitutional challenge Lo the 

Department of Transporta.tion's subcontracting compenSal..iut'l 

r:lause. That casc,' Ada't"an,d. v. ~I wa$ decided by the ·Cuu.;.r,;t on 

IJ:une13 • Although the. Court 9 holding waedisappoint.1Ll9 , it 

certainly does not signal the end ofaffirmat1ve' act, lUll. 'rhe 

http:cOl.lm:.ry
http:PATRI.Cl
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Court has no..... set forth t.he stantlo:it1:a to meet.::'u those typeF\ of 

cases, the strict scrutiny standartl. Alt.hough the AdministY'Rtion 

argued for a different sta~dard of .tt:::view ui.der the law, the 
) 

. strict scrutiny stcmdard l.eaves consi<.ic:.£.'aJ;..le room for carGfully 

crafted affirmative action programs. 

) 

! I d like to emphasize' for the Subcornnd.ltee eW import.ant 

aspect of Adaran.d t.:.har: is too otten ignored. The Court cxprE:ssly 

. rejected the notion that strict scrutiny is "strict, in t:heory, 

but fatal. in f<ict:, II noting tnat, as recently&s 1.987 every member 

of the Court had endors.ed consideration of race! .in crafting Q 

remedy', for disc:r:irnination. 

;' 

The. Ad3.rand decision -- which supports the notiul.l that 

government can· continue to conduct affirmati'le act.ion 1JH;gl.-arns, 

bue cautions that it must do so'thoughtfully and carefully 

o.oe::;'nOi: conflict with the Administration's carefui revii:!w of 

affi.r:mative actionprcgrams to ensure that they remain WCHLd..l":lted 

and an: caJ.~efully tailored tn satisfy their purposes. 

Educational 0P2ortu..'I1i tie:.s 

, The Civil Rights Division continues to becomrnitted to 


eliminating the :'Vestiges of se.grAgation in elementary and 

. 

secondary educat:ion as \'1ell. as in stat.e institutions of n.:.gh~!. 

. ,eduoa.tion. \ 

http:endors.ed


if\:U.lO 

.l?AGE15 

In the. past year, we cbt.ol!l.tfo. a judgment. that:. wi.ll 

desegregate the schools in Da:r.-llllgtc;I1 c:ount.y, .South Care) 1. ina.. '[.v~ 

also enter'ed in:.::o a consent c1.ecH,:t: ;reger-ding ourclai~ th~r. the 

Randolph Ct)unty, Alf,bama., school dil::itric:t - - whe=:-e _, high 9~hocl . . .~. 

principal threatened to' cancel the prum if int.el.';l-ocial student 
. . 

couplesplannea to attend -- was violaLlng longet.~ndin$ 

desegrega~ion orders. 

We a180 cont Lnue.d our challenges to lll:~ separate hi911er 

'education systems' iT! MissisSippi and ·Alabanl ;;!, ~nd we. ent.cl:·ed into 

a consent ·d:ecree deseg:cegating .Louisiana t s public l.In3.versi t)' 

/::listem for the f1..rst time in history, 

'On June 13 I the Supn:me Court decide,::! Mi.ijS0 ll..t" iv, Jell.k...iOG I . a. 

challenge to the KaLlaas Ci l.y school desegregation (;c\se. The 

Court held that £l.t tempting to attract. white student FE lJciI.~k i'bto 

Kansas City from ~t.:..b·;.J.rban sCb.col districts was, not a if:'~ltl.mat~e 

predi.cate fo:::' requiring thaState to fund programs deeigUt::!d to 

imp-r.ovl!: educational quality. The Court b:eld that I to th,~ t:lxter. r. 

that!~;a:ar)' increases, educati.onal impro\"ements a.nd, capitf:11 

improvenlents Within Kansas, Cj ty, WeI'E! 'designe'd .to make~he 

di.strict. more attracth"e to white' 5ubul:ban st"~dente. t:.ney wuuld. 

not, be pe,r.missible as part ';If a court-crderedplan absent a 

finding' of an iute:rdistrict vinlacion. The: Court also stated 

[hat standardized test score~ should not be used in most:. 

instanc.:ee to measure the extent that educa.t.ional defic1ts have 

http:if\:U.lO
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been remedied because tuu many facto:r:e unrel~t'p.rl to the effects 

of segregation en ach.ieV'~:II~llt affect teet .gcor~~. 

While we were disappoint.\:ld with the SupremeCol1,..t' s· 
\ 

decisioIl, it is not -- and we will not rCQd it to b~ -- a 

devastating blow.to our efforts Lo.remedy the vestige-~ nf 

segreg<.%tion in education. We belleve that the decision. will not 

have ill major' impact on the .!Jepartfl!i::w.t· 5 f:ffortc to oasea,..p.gate 

public·$lchoolS. 

~ecial LitigaLlun 

.The Divis~on r~mains firmly. committ~uto proteoting the 

civil rights of institutionalized persons, under. .t.he civ>:il iH,]hrr-l 

of. Instit.ut:ionaliied P::r.90ns Act. 

In cases challenging conditions at faciliL.ies fo;, the 

mentally disabled in Penn~ylvania ·and. Tennessee/wI/: en'tere:d into 

settlements which wil..l· ensure that more than 450' L'~sideIlt6 will 

be placed in more appropriate community-based. progLam:: and 

facilities. We also se'ttled a case invo..lv·ing the Ht.lwe 

Developmental Center in Tinley Park l .Illinois. Tl1is l:St:lttlement, 

which provides for periodic monitoring by u. panel of ex.yerts, 

wiD improve conditions for the Center's 800 disabled H·:!!::;ldents. 

\ . 

http:unrel~t'p.rl
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Earlier.; this month we entered Into t1n agreement ,,,ith 


pistrict of' Columbia officials to C(jL"n~ct systemic· deficier:.ci I".fl 


in the delivery. of care' and treatment Lu patients eli:. D. C. 


Village, a ;nursir!g home housing appl"oxillld.tely 25,0 individuals. 


The agreenh?:m:. addre9s~s the most· serious life"" L:.r..relltcn:Lns
I 

problems at the facility. 

In response to widespread allegations of u.n.lawful 

condi tiotls I including a high incidence ot S:l:i<.:l.J.e I ' we 

investiga,ted 18 'city and county 'j ails througho1.H. Mississippi. 

, The majority of t:r~ese investigations have resulted In 
, ' 

c!:lmprehensive con~ent decrees. 

The Special Litigation Se~tion is responsible fUL enfo~cing 

tbe ];.attern or practice police misconduct provi.sions !;';.tml:.ained in 

last year's Crime ~ill. The Secition is also res~onsible Lor 

civil enforcement of FACE. We h&ve brought actions in six 

states, seeklnginjunctive r~lief! damages and civil penaltlt:::s 

against individuals who have en9ageo in obstruct.iveblockadt.!!;:; of 

reproductive health 'facilities I tind .who .have threatened violt:!l!Ce 

to those who prqvide'aborticn sel~ices" 
\, 

~oordination and Revie~ 

The CoordinaLion and Rc'view Section' E act i vities: have been 


refocused on improving and reinvrgoratin9 che govcrnment.~w1:l.e 


http:deficier:.ci
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enforcement I under. .c::;xecutj vc: Order ~2250 I of Tit IE" VT. of t.he 

Civil Righ~s Act of 1964, Tl~le IX of the Education ~mp.ndments of 

197.2 f and similar provisions vr l~w that prohibit di~H::ri mination, 

on the basis of race, color, noLlo~'l~l origin, sex, rlilligir.n,.' ai1d 

age in progranls 'receiving eeaeral £il1anciiil occistance. 
" 

,The, Section currently is irtlplC:lllenting an oct.ion p.Lan t ~ 

Ipromote the effective C0l1s1stent awj efficient cnfol:oernQr... t nf 

T,it.le VI and related stat.utes, as requl.c:ed by Executive Order 

12250. This plan, includesact1vitles Lu develop Qnd coordinat~ 

policy and compliance program' developmenL j to p:(c)'\l"idc tec:r..z:.ical 

assistance and.tr~.i.ning i ~o promote interCi':,1t:lllcy informo,tion

sharingar..d cooperative efforts (including LhlC!lpu:?lic'3tion of a. 

quarterly civil rights periodica.L); and to mc.mltcr (:2,!'..a cvol1..latG 

ir:dividl.l:al agency compliance and entorcemenc pr0!j:cams . 

.'. , 

. 'I'heSection also assumed major new respor.sibJllr.ies ft;);::"· 

ensiJring that the Department' E oWn recipients Of Feu.t:ll.·al 

,financial( assistance provide. thej.r programs and sE!rvlc:e5 in a 

nondiscriminatory manner. 

Office 6f Special Counsel 

Since Spring 1994,the Civil Rights t')ivision has been lLomo:' 

to the· Office cf Special CounseJ. for Immigretio'n Relateu Unfa;i,l:." 
~ . 

Em?loyment Practices '(OSe). aSe was created to ent:;)rce Llle 

\ " 
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provision or the Imrlll~ration Reform ami Control .n,r.r, of 1986 which 

prohibits discriminar:. .iUJ.~iD hiring' I recl''l.:.iting, diliil~hn,..ging or 

referriIlg an indiviaual fur a fee becQuoG of national origin or 

citizenship stat.us. It all:H.J lnvestigates illlegations of.-r.1or.l1ment 

abuse and retaLiation as a result of ~he Immigration Act of 1qqO. 

asc receives and inVesti~C::I.Les charges of imlOigration-reJ Flt.·~d 

.employment discr'imina::1on and tbel1 determines whet.her the ~ha.rtJP~ 

rr.a.y b~ dismissed 9r set.tled or war:h:LlJ.L; filing an ,administrative 

cotnp.laint. aBC also conducts indepenut:J.'J.t investiO'o.eionc·,- .
including possible pattern or practicl1.'! vlolatic;'J.s. ,08C may file 

a complaint with an administrative law juu::Je see}".i.:ng a cOO-ce and 

desj st order and,' where apprc:pr:i.ate, back ~Cty, ci"Jil.mo'ncr;.:llry 

penalties, or both. When the admlnistrativ~ law judge findo Ii, 

violation and orders relief, ose may ri-le an C'l~;L.ion in :Eede:ro.1 

court:. to er;fcrce the order. 

In addition,·OSC Gonduets an outrea.ch and edum·J.LL.:.>fl. pro~iP,,'a::\ 

aimed at educat.ing employers, potential v1ct:.ims of dhH.:.c:imina1:.io!'1 

'. and 'the general public .'about their rights a.n,a responsllllllties 

under the law~ s anti.discrim.i.nation and 'employer sanction 

provisions. As part of this program, OSC administ.ersa grcuiL 

p~Qg'l'amf and ase staff participate in public outreach activ.iLl,=s~ 

http:outrea.ch
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year, Let me say tnat: the na1:.iou lSi bl~.sl.Jed to b~ se:::-ve:d by 

dedicated, professi6nal and effecLi.v~ career s~aff in the ci~il 

Rights Division, ~,L'hese are the folks whu ~Ll.'d.u.,;:e the ide,-,.~ I not 

j ....1St. the briefs. tocusing 0l!- real problems ,;,r\ L!::lcll pe<:'ple's live:3 

, ra.ther than me:r:e abstractions, 'l'hcy work ext~emely hd.LU cinCo 

extremely w~ll. And! am honored co serve wit.h thelil. 

Letnle close by obser-..ringthat some in, congress have 

professed strong opposition to discrimination, ye:t, at lohe 6anl(~ 

time I havf::! pushed legi-shttion and arnendme,nts to cut back. ci1ril 

rights law. I believe thes~ members when they say they are tor 

·~trong civil d.ghts la.ws. But I ca.nnot understand how these same 

memhers can propO$~ cutting back fundamental and long standing
I 

protections, such' asthf!:! Attorr~ey General's authority to bring 

cases against a pattern or practice of discrimination under the 

Fair Housing Act. I de not beljeve you can have it both ways. 

In order to oppose. discrimination 1.,['l,theory, you mutiLhave 

vigorous enforc~rilent. i.n fact, and yOll need a strong and effective 

. array of tool~ to ,address;: the problem. 

I hope this 'testimony gives the SUbcommit.:':'ee a sense c,fthe 

scope of the work of· the civil Rights Division. As the primal~ 

law enforcement agency ~or civil rights matt.T~ in the federal 

,goverrlment, and bas,ed on t:h~ riSing. numbe::-s of complaints , we 

could surely do more and a.sk for more to support :hat. But in 
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,authorization request caretullY.and in a balanced 'way t,o prov l Ut-'! 

e!tective civil riahts enforcemem:. 'I l:lelH;ve we can" sustain and.... , 

, tCl some ,extent build upon our enforcement program with this 

ess8ntit:l.lly ::.!.at lS96 request,. 'And .l :believe. we should. I Clsl{ 

for yO\lr support ir.1 tl,lL,y granting this request::. 

'l"hC:ink you for the opport.unity to tesb.ty -tbis ffiorning. I 


look f':il"">'I7ard to arl8we:r il~g any ':;(Uestions you may ,h;;tve. 


, 

\ 


