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,: .' .. SUBJECT: EiecutiveOffice of the President ,OMS R.equest for. Views RE: HR3286. To help 
families defray adoption cosls, and to prom'ote the adoptlon-o.f:mln'ority 
Children:? ' 	 ~ , 

".'" '\ C---­

.:d~AbLtNE: 	 .10 AM Friday, May 03,1996 

': :in:aCCordQoce with OMS Circular A.19, OMS requests the views or your agency on the above subject before 
';::,a'd~rSirig 6n its relationship to the program 9f the President.. '. . . 

".. ~I'~8••dVi&eUS .if this item ~III attectdlrect spending or receipts for purposes of the 

··jpay~s.YOu.oo" provisIons of Title XIII of the Omnibus Budget Reconciliation Act of 1990 . 
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,; COM,MENTS: 	Please provide comments on H,R. 3286 ina form that we could use to prepare ~ Statement of 

Administration Position (SAP). 'The response deadline i.s..fi!.f!I_' The bill has beep referred to the 
House EEO, Resources, and Ways and Means committees. We understand t~at the bill may be 

, ., 
. considered by the House on May 8, and that the House Resources Committee deleted Title III of " 

the bill at Its markup on April 25. A copy of the Ways and Means Committee prbssrelease and (he 
bill teXt. as f'ntroduced, IS .attached, ' . ' 
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RESPONSE TO 
LEGiS'LATIVE REFERRAL MEMORANDUM 

LRM NO; 4227 
I 

FILE NO: 2225 
~.,.:'.·h~~:j~;;;~.:·~.~·'j:>.. :.; ,,>.~,', " 

',," ,,:..,'"., ..' . i,. ' . ' " , I '. ' 
. 'I(youi' te'sp'onse to this request for views Is short (e,g" concur/no comment), we prefer that you respond, by e·mail or 

by taxing us'thls response sheet " ", 
Iftfie~r~sponse Is short and you preferto call, please call the branch-wide line shown below (NOT the analyst's line) 
to':leliile a' message with a legislalive asslstant.·· , . 

,"'., , , ' , .>~:/:),,~ :.; 
Yo~:ri;ayalso respond by: ' " . ' i' 

:'.'(1) calilng the analyst/attorney's direct line (you will be connected to voice mall if the analyst does not answer): or 
.,:::/ (2) sending ,us a memo or letter, . ' , 
PI~fa'se'lnclujje the LRM number shown above. and the subject shown below,

:.1. '.. -, ' - , . 

• : ,,"h,,~ " • 

!t:;.", t ,;,' , . 

" 1 

. '",.'. '.: ',.,:: to; . Melinde HASKINS 395·3923 

" ,.Y,' Offlce of Manag~ment and BuCJget 

, , 'Fax Nu.mber:395~6146 . 


. BranCh-Wide line (to' reach legislative assistant): 395·3923 


FR"OM: __........~---.______________ (Date) 


__~_~~~______~____~_____ (Name)'" " 

___-'---'--__________..........__________ (Agency) 


.........-'--'-""--"_~_______________ (Telephone) 


.The following Is the response of our agency to your request for views on the above-captioned subject: 
".",' ',' . , 

.: . _____...; Concur 


' 

____ No Objection

; ','. 

_____ No Comment 
. ;" 

_____..... See proposed edits on pages ____ 

,~' '.. . , 


___ Other: 


_-'-_ FAX RETURN of __ pages, attached to this response sheet 

- '.'.: 
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",~1\.:f1z.rx7 C'.' 
,"-1,;:y~ r"'~
.cJ!()M THE COMMITTEE ON WAYS AND MEAN~ . 

" ' FOR IMMEDIAtE RELEASE 	 CONTACT:. Ari Fleischer or Scon BreMer 
'., ., ' " . " , 	 , I 

,,': Apnl14. 1996 , 	 (202) 225-8933 

.", ,':::' , , ' . " •. ' ',. ", 	 .. ' I 

,'<.,"" The AdoptionPromotioD and Stability Act of. 1996 
" .'," Statemeot of ChalrmaD Bill Archer, 

,," ,7 ;"" 

,::~ In: 'A;ntriea loday. there is no r~on why Any ehild sh(\uld be denied 8 loving fampy. 
,\~,tJ'ilfoItunately.there are more than 500,000 children lingering in foster care waiting to' 

':, '·',t)eaaopted. And there ,is little hope for these kids when only one in 10 will be cleared 
,: for adoption this year.
-	 ' 

" ';Th~re are many parents who want to adopt these kids but can't because they ~lther 
": d~n't hAVe th!m~ney to pa}' the adoJ)tion fees. or because a federal reeulalion says, 
"\"tHe~vdlJ not be gOOd parents because their skin color is different from the child they
:,:want to adopt. 

.	:;Ii~s simply not right to deny a child the opportunity to grow up in a loving horri~', 


" :'~'Ca\.i5C; his parents Me poor or IU'~ of a diff~rcnt race. ,I 


,',:' .' F~r these reasons, we are introdu.cing the Adoption arid Promotion and Stability A.ct of 
'" ,,;,' ,. 	 I 

'" )~96. This legislationwiJJ help pl1tht& who want to adopt by providina them with 8 
" .. " , 	 I 

, ":' ~StOOO.dop~ion tax credit to help cover many of the expenses involved in the adoption
:;: ,'I#oc~~s. It will also put an end to the practice of delaying adoption, often for yelan, 

, ;':,:'untU the StaleS CAn finrl racially matched parents for the adopted children. 
, 

',:;'Thereate hundreds of'thousands of kids who Want LO be adopl~rJ KJul thc:rc: W'c ' 
" "J;!~b.ab]y. ~n equal num~~r of parents who w~tt~ adopt them. ~,1bis legislation 'rill 
:' help to bring these famlhes togethcc: Our b1l1 will make adoptloneuier and help find 

';:.Iuviug homes for hundreds of Chowands of children in need. 

, : : r would, also add that the SStOOO adoption ux credit is part of the Contract with 
, . America. Republicans remain c:ommined to fUlfilling th~ promises wemad~ to the 

American people, one iinpon.ant step at il time. 

,,~' "ThAnk )'nu,
.,'" . ' , 

http:1\.:f1z.rx
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Fact Sheet 
The Adoption Promotion md Stability Act of 1996 

" ' 

,"~\.>, ,. " . '. . .. . . '.. ' 

, ,.:,,~i·;,")irtiJ.meri(;Q ,odrry. the" is fl(l ,e,~on why Q child should iH denitd a loving family. Thers 
" ,"', 'ii!tmany PQrtn'l~ who ,waltJ to adrJpI Ihese IddJ but ,&lUI 't ~lCQllJe they do~" hDlI~ tJ.4 money 
, ;.:' to pay the tJdopllon !ee,s. or btCQUSt some federal rep/allon says t~y Will not be good 
, " ':':PQrenTS because Ihti, ski" t:nl"T' ;$ diffu,,,, fro", tM "J.ilJ 'htiy WQ,,,r 10 adopt, OIIr ~tll will 
,,":, , ,·:i2i?ke adoption ,astir (l1Uf help find It:J\'ing homes for hundreds of thousand! of 'hildr~n in 
. ~ ';:~'iiQcd,1I 

:', :: -Cba.i.rman Bill Archer 

,<,title I: AdoptioD Tu Credit 
:.:: 

"" 
" 

' , ' i 
"." ". To give a helping haDd to middle-income families that seck to &dopt a chiJd. the bill 

" ,,::~pro\.ides i talc credjr of up to $5,000 to help c1efray the cost of one-tUne adopUOtl ex~ASeS. 

.,'::;:,Aceording to the National Council for Adoption.. the eVeTIS' COSt of adopting" child ~thin 

" e;';~e United States is $20,000, while the cost of adopting 8 child abroad canreacb as b.i~ as 


'~~ ' \,.'" ' 

':,' . " The credll is phas.cd out tor income5 bctwl::en 515,,000 e.nd Sll 5,000. In addition. the 
:' , . ~iil would provide that ~ployccs may receive an jncnrn~ tax tlCeJ\l.Cion, up to $5,000 lper 
",:chil~~ '(or employcr·proevided Adoption assistance. Adoptini families would haveS ye.tlri to 
. ':', cl~im their credit, thereb~ makin, it more: likely that modera~ income families would !be able 

:':10 ~Us( Ibeercdit. Exupt in W c:.Uc ofspccial oeo:is adOptiODS. the c:rcdilis denied fo~ , 
cXpense.s mat are eovtted by any federal. State, or local arant proiflU'D. This utle is effective 

" .clfld.Detember 31. 1996. \ 
,

,:' ;'\,Tifle'IJ! lntt:rt,thldt AdoptioD I ' 
~ " • I 

,':: e 'No chihl ~huuld lanaulsb ir.I fOSler care, Dot even tor a da~. if 8 lovina family Janel!. 
, : 'ft.&dyto adopt that child. Unfortunately. partly because CWTCnl adoption poHcie5 placr: M 

,inordinate emphASis on -race matching-, minori!)' chj)dten remain in fost~r we on avJaie 
"".'intire than twice as long i\.t \IoIhjt~ duldrtn, 

' . .'. 

I 
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,)',:': •. Aecordins 10 the Institute for Justice, there are CWi'mtl)' 500,000 chlldren in the fOSler 

:~~1;7i~.~ ;:~~ms;::O:~f Olh~.~::::I~::;~~<~~~~I.DI 
.. ;,,~~tute 17 peruDt 01 the ,mer&! popu.1auon,) Rau natchiDe D~)Y leaves mInont')' 

'<~hj1Clren. primari)y black children. la.ng\dshina in foSter care. sometimes ne...er undine a I 
, " ,:~,*mianent ~ome. Although extensive efforts have beeD made at recruiting adoptive black 

, ,.familic" includin',IUDsidi~ rcauiting programs,and dift"creDt qualifiutions thAn thox u.5Cd 
',:;:;f~!wh1te families. tens of thousands of blatk cbildren are still waiti.De for homes. 

,;:~: ~ ',:. <.!" '. . 	 . ' 
'i' , 

" c, . The Chlld Welfare ResearchCenter of the University of California at Berkeley 'found 
>' lhai4J.2% of blaekchih:!tenWail morc than foW' yeats to be adopted while 17.2% of white " :-", 

::r~~ldreft n~~n in (ost.r care ,Cor over four yean. ..1 

'" In order \0 fmd lovina homes for aU children as fast as l'Ca$Onable, this title prohibits B 

,.,;:~;~~: ~r ~ther entity that tcceiv~s Federal ,assistance from den:~ini to any person the, I 


:' 0PPOl1\inl~ to become an adoptIVe or foster parent on the basis of race, color. or nabOD8.l 

:.• origin.. If two othtr"lol.;'se qualiO.d ("milies seek to odopt children., roee ma.y be a !Actor ~ 


, '::j:Hacmg the child; but adoption 8icndes may DOl, delay the placement of a child by waiting for

'. ~.. ",'ace matched" parent to come .aJooi, ' 


, .'. . Similar)', no State or other entity reeeivinj Federal funds can dclay or, deny the 

·placemcn, of a child for adoption or fOGter ~. or otherwise ~ri..m.io.lt. in makin, a 


·,,:piicemeritdec:ision.; on the basis of thc:racc:. color, or national origin of the adoptive or foster 

.	,.: p'a.rent. .State. c:.ompUante with this provlslon wouJ4 bt subject u> review by HHS, as panl of 


,:,lhe rtgular review of Sta,e foster care and adoption program.s; SLates found to·be out of 

:( ~mplia.nc:e would have an opponunity \0 correct ,their violations. If compliance is Dot 

';aehievtd within time limits ;peeified b),'theSecreW')'. cutes would undergo a ,.ries of 


. ,'graduated fines of 2 percent. S percent. and 10 pcrc.ent. applied to fedeta.l funds rcuivod by 

,.the State under Title IV-E foster we and 'adoption J)rognullS, for the ftm. second, and tbJ.rd 

.', .," .. "' ." \". 	 I

viola!ioris respeCtively. Private entities found to be in violation would be required \0 retUm 

,::aUfUnds received in the fiscalyw, . 

'. ~. ' 

. ,,'tifle III: IDdlaEl Adoption 

"~:'"::,, This title eXempts child custody proeee.dinp 'that are the ~Nlt of the VO]Wlf.a1)' 

,"'placement of children for adoption by birthparents 'Mho do not malnwn sip,ifican1 tribal 

:L'arnliati6n~fTom tht aI'~1ication of the Indian Child Welran Aer (lCWA). )CWA wnuld 


,. ", ~o~dnuc: 10 be applied in. the placement of ,h.ild.ren where' at least one of the child'5 biologicaJ 

:.;' p~n1i i. of Jadian desecint and at least one of the child', bioloakal parmu rMiDtalns 'I 

"signifiC:l.nt social. eulrwal. or political affiliation \ltith thtlndiantribe of which either~nt 


, is a mem ber. ' In any chiId custody proceeding involving an Indian child. membership inIan 

h'l~ian tribe shall be effective from the aetuaJ date of admission \0 mernber$hip in the Indian 


. ~. tribe andshaB not be given retroactive effect.' This; title is effective on the dale of en.aettnenl 

:£ihd ~pp1iC':; to oIl chil~ cu.Jto<i)' proceedings \lUll a.re nOl yet ftn.Al. .. . 


http:signifiC:l.nt
http:VO]Wlf.a1
http:ri..m.io.lt
http:waiti.De
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, 
 .." 

. <···.:~iifle'lV: Re"fDUt ProvlsioDS
',':." " 

.' .':", f2r~iin lru~· This proviioion, taken from the 8a1anCcd8udgc:t Act of 1995. 

'. :weag'lhtns lnformatlon reponing and ant.l·ab~ rules dJrected at soph1sth:~ncd Ui.X plann1Dg 

.' 't~l,iiUqUC$ in ....ol\'Ln& (oreiitllNStS, their beneficiaries. and their iTantors. . I 


'. 
, " 

". Enl[gy Swbsj¢i'" Currtl111y, bwin",u It. allowed to ex~lude (Le., we not \A.'(ed on) 
.'65 percent of the amouiltor !\lbsidies provIded by a public utilit)' for the pW'Cha.$e of any 

,~eijY,Con.servatIOn measUre. The bUl would repeaJ ,tb1s exclusion, generally for taX.yean '. 

, at:\'er) ~6. This provision Was appr,oved by the Congres.s u put or the Balanced 8uagc1

t Act 

.....:'of 1995. . . ' 

,.,' 

'f" 

.' . " 
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',.' ',,1' 0'£ 1 items 	 CQ' f!I WASHING1'ON ALERT 04/2 S /9,6 

LEGISLATIVE ACTION, AMENDMENTS, SPEECHES *** 


MEASURE: HRl286 


SPONSOR: 


,op.:FICIAL TITLE:' A bill t~ heip famil.ies defray adopt.ion costs, and to 
promote the adoption of minorit.y children. 

:i:~f~ODUCEO: 04/23/96 

'8,kpONSORS ~ Eo (Oems: 0 Reps;: 6 ind: 0) 

coAAITTEESt HO~8e Ways and Meane 
-:: 

House Resources 
Houee Economic and Educational opportunities 

! ~'~', :" .', :. . 

04/-;.'3/96 Referred to Committee on Economic and Educat.ional 

'Opportunities, Committee on Resources, Cbmn'littee on ways 


and Means (to the Comrriittee on Ways & MeEl.ns'foz: 4 period 

ending, not later than May 3, .~996; to the rema.ining 
committees, for 'a period not ending later than April 30,' 

.~ '- 1996, in each case for such provisions as fall ~ithin the 

,juriedietiion of the o!':ommitte8 concerned) (CR p. H3730) 


" 

there are no more items to display. 

Reillult8: 1 items in BILLTRACK 
'(~a~t6hcriieri&uBed: 

BILL,HR3286 

JteeultB are: Bill number 48 entered 


-SEARCH/DISPLAY OPTIONS· . 	";~ '. 

-' "~' _. . ",': 'I:,' .' ~ .. ; .' 	 , I ' 
',1 NAAAOW your search 13 Ot:TAIL act.ion, amendments, speeches

I2 lUVIN'i your search on prime topiC 14 ACTION deteiledaction (no speeches 

_. ,'" I 

',' ' 

'.'\,. 
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3 SORT retrieved items IS SUMMARY major ac~ion only 

4 SAVE bill numbers in a list 16 STATUS moat recent ~&jor &c~ion 


• I 
. ~': S GRAPH relevAnce ranking 17 MILESTONE key action dates ~able 


. 6 'SCAN select from bill citations IS COSPONSOR-ALL curren~ cosponeor6 

. . . I ~ ::,: .}/} CITE display bill cit&tiont'J 	 19 COSPONSOR-DATE cosponsors b Y date 

20 SCHEDULE hearing, markup, floor.' :~,':':,:~:: :=~::!TP:~~~~n~:::sC~~t::~t:~~PlaY 	 I
21 BILLWATCH bill analysis by CQ 


..' '.10' REAb bill 'ancllysis .and all, action 2.2 .REPORT for custom reports I 

t: 

. 11 DIGEST bill analysie by CRS 23 RESEARCH bills in other da~abases 
:lj',HIsTORr all legislative action' 

:ill~~r A number or a command, . BACK, HELP or STOP
'7:,> 

"; ;:,'/ 

• r~' 
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. ::: . 
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B. R. 3286 

.Tc:t~'eip families defr:ayadoption 'costs, and to prom.ote the ildoption of 

minority chlldren. 


"",', 

f"; , 
IN THE HOUSE ,OF REPRESENTATIVES 

Apri 1 2: 3 , 1996 


:' :; ,/">;;1··~;' "", ,', ' " , 

;"Ms,';'Molinarj (fed herself, M1:. A.rcher, Mr. Bunning of Kent.ucky,.H5. 

'~:iy8~,M.r. Solom.on, Mr. Tiahrt·, and Mr. Shaw) introduced t.he followillg 

,,:.: t)j:ll; ,which was referred to tile Cornmi ttee on Ways .!!nd Me<tll~. for a 


",,::.;.:";"'f)'eriod ending not 18'Cer 1.:han May 3, 1996, and in addit:ion 1:C 1:.he 

,,:,'C(5~i~t'tt>e's on ResoiJrc'es and Economic ..nd Educational Opport:urd t.:i es fcr 

: ... ::.·~.aper.:iod endiri9 not: Itlt~r than April 30, 1996; in each case fOl 


···.c'O'ils'i'deration of !luch,provisionsas fall. "'!1t.hin trH= judsdic\..jof] of the 

corrll'r,i 1:t.~p. concerned 


A BILL 

, ''', 

.T~;::h~lp families defray· ~doption cos'ts, find to promo't:€: t.he .!Idoption of 

,:'.' minority.children. 


:_,.,:., .~\,.' 

" Be it enacted by t.he Senate ~nd House of Repr.sent6tiv~sof the 

'Unit:';astates 'of Nnecic:a in Con9IE:~s assembled, .


• 

,'This Act rr,ay be cited as the "J,doptiorl Pcomotion and Slability ACl 

ci(f9'; 6 I 
 I " 

':SEt: 2. TABLE OF CONTE;N'l"S. 

,',The table of .contents of this Act is as follo .... s: 
.'" .' . 
sVi~~ "'1.. Short .tl tl e. 

Se'c:2. Table of contents .• 


TrTLE !--CRtDIT FOR ADOPTION EXPENSES 


:}e:~; 101. Cr:edi t: for 	adopt.ion expenses. 

TITLE Il--INTERtrHNIC ADOPTION 


, '. . 

.,lelt'~·:'201: ~emoval of barriers interethnic adoptlon.1;.0 

',,·,~tIT'Lt I'II';";'CHILI) CUSTOD),PROCEEDINGS Al~FECTf[J BY THE INDIAN CHILrl 

WELFARE ACT OF 1970 


,Se~'~ 3,01 .. InapplicabiHty of the Indian Child W(;!: {are ]l"ct. of 1 :::78 to 

1 of i8' 	 o /2S/96 14;48:3~ 

http:Solom.on
http:Kent.ucky,.H5
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child custody ploceedings'involving,a child 
whose parents do not maintain affiliation 

• "J>, 

"', 'with their Indian tribe. 
.S~·t .... 302. Membership and child custody proceedings. 

S~c~ 3b3. Effectiv~date. 


TITLE IV--REVENUE OrFS~TS 


,'S~·c.400. 1\rriendrnent of 1986 Code. 

:.",'Subtitle A,... ..,Exclusion for Energy Conservation Subsidies ,Lirr,iLed to 


Subsidies With Re~pect to Dwelling Un~t~ 


'S'ei::: •. ,401. Exclusion for energy conservation subsidies limited to 

, subsidies with respect to dwelling units. 


Subti tle' B--Foreign Trust., Tax Compliance 


,'Ae'c ~. 411. Improved information reporting on foreign trust~. 


Se,c. ,,412. Modifications of rules relaLing to fOleign trusts having one 

.', : - , 

or more United States benefic~aries.
" • 'Se'c. 	 413. Foreign persons not to be tre~ted as ow~er5 under 9r~ntor 


trust rules. 

sic. n4. lriformation reporting regarding foreign gifts.


,':sElc ~ ·.41 ~ . Modificatic:l of ruies relatj nQ to tond gn trusts' ""!"itch are 

, 	 . 

. not grantor trusts. 

~~c. 416. ~esidenc. of estat~5 and trusts, etc. 


~ITLt I--CREDIT FOR ADOPTION EXFENSES 

stc. 101. CREDIT FOR ADOPTION EXPENSES. 

~~: 1.) In Gencral.--Subpart A of pbI~ IV of subchapter A ot ch~ptel 1 

:'o{'i:'he Internal Re;venue Code ot J986 (reJdting to flQnrefundabJE; , 

'petsonal credits) is amended by inserting after section 22 the 

!~~lowing new section: 

'.' 'iEC. 23. ,A.DOP'l'lON E;.;PENSES . 
• '1 

" "(al Allo..an<;:e of Credit.--In ttl£: case of an individual. the,n;: 

,~rr.:i".iJ.be allO\.led asa cr,edit agl.lir,st the tax ,imposed by this chapttr 

:'for ihe ta>;able year' the amount of the qUEll j fied adopt-ien expenses paj d 

di,in~urIed by the taxpayer during such taxablt: year. 


','n)) Limitatiorl5.·- ' 

, ." (1) Dol-lar limit.ation,--The aggregat,(f arne unt, of qualified


,'.:: 
- .,1 adoption ex~enseswhich ~ay be taken into &CCount under 

s~b~e~~ion 1&) with respe~t to the adopti6n of ~ child shall
" ' 

not. exceed 55,000. ' 
. (2) Income limitalicn.--The amount 'allowable as i credlt 

unde~ subs~~tion (a) for ~ny taxable year shall b~ reduced (but 
riot below z~roJ by an amount \.lhich bears, ~he same ratio ~o the 
amount ,50 allo~abJ. (determined witheut regard io this 
paragraph .but with regard to para~raph III l as-­

"IA) t.heamount (if anyl b}/\.lbich the ta::-:pidyer's 
adjusted gr6ss incbme ~determined without Legard to 
sections 911, 931, and 933) eKce~ds S'~,OOO. b~arB to 

"(BI S40,OOO . 

. " (3) Denial of double benefit.- ­

.. (A) In general.--No credit shall be allowed under 

subsection (a) tor any ~xPQn~e for which a deducLion or 


ci~ditis allowable undeL any'other provision of this ch~pter. 

': lSI Gra,ht5.--No credit sr.<.Jll be aJJowed under 

subsection. (a) for any expcns€" to tll~: extent that funds 
fo~ such expense are received under any Feder~l. SLAte. 

or local proCJram. The precedirJg SCnLenC€ sh.dl IW', 

apply to ~~pen5es for the adoption ot a child ~lth 
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special needs." ' 
.:. ' 

"(C) Reimbursement.--No credit shall be allo...... ed 
undersub5ection la) tor any expense to the extent that 

':'<::,<, ',,' ,such expense 10$ reirnl::>l.l1:.lled and, the reimbursement is 
" - exclud~d from gioss income under section 137. 
, ';(e), CarrY,forwards of Unused Credit.--lf the credit allowable ' 

',Jhder !lub~&ction (a) fer: any t.!U:a.ble yur exceeds t.he limltation 
irtlp;osec!' bey se~tion26 (a ) for such taxable year reduced by the sum of 
tBi~~ie~its'allowable under this subpart (other than this sectionl, 
s&eb'~~c~is shall be carrie~ to the succeeding taxable year and added 
to ,t.he tredit allowabl~ und~r5~bsection (al for such t.ax~ble year. No 
c:i:Eidit may be .carried forward under this subsection to any taxable year 

'fol'lowing the fifth taxable year after the taxable yea.r, in which the,: 
,t'redii',ai:O'se., For purposes of the ' preceding sentence, ,credits shall be 
t't@sfild .!IS used on Ii fiut~in fint-out basis. . ' , 
"':,,' '(dJDefini tions. --For purposes of this section-:­
:',; '.' '" ,. III Qualified ad~pt.ion expens@s.-'-The t.e'.::m 'quali fied 

, adop~1on exp~n$es' meani reasonable and necessary adopfion 
f.ei, court costs, attorney fees, and ot.her expenses-­

· ',(A) whieh /!Ire direetly related to, and,t.ne 
pijncipaJ purpos~ of which is for. the legal ~d~ptlon 
of ari ~li9ible child by the taxpayer, and 

"IB,) Wilich aLE:! 1I0t:. incurred in violation of SlalE 

or Fede~allaw or in carrying out any su~ro9aLc 
parent.ing arrangement.. 

Such 'term shall include e>:pr:nsc!:l tol' '8 fo.t<:ign adopt:.ioI, ordy If 
,th'e ch'ila is actually adopted." 

, .' ~ '(2) E'xpenses for adopt.ion of SPOUSE::'S child not 
ellgible.~-Th8 term 'qualified adoption expehses' shall n6t 
include any expenses in connection with the .adoption by all 
i~dividual of a child wh6 is the child otsuch' indiVidual's 
spou!i~, 

, ; ',"-'" 

,. (3) ,El.igjble child.--The term 'eligible child' means any 

individual-- . 


"(A) who h~s riol, at.t.ained age 18 as of the time of: 

,the "dopt-ion, or 


" " 
"(S) who .:is phy,slc:aJ)y or mer,t-ally in..::apabl~ of: 


c~ring for himself . 

. '(4) Child with special needs.--The termchj]d with 


s~ecjal need~' m~anK any child if- ­
· '(A) a State has determined that the c:hilJ '~<l!)!luL 

01 should not becetl.Hned t(.l the:: howl.: of his parents,' 
and 

· '(B) such· State has deterrnined that t:h~rc e:d !"t..o; 

with respect to the child a. specific factor or 
,,',. >, 	

condi lion (such cis .his (.:thr)'ic, bll\:l'.Y1.ouno, age, or 

membership in a IT,inor1ty or sibling group, or lhe 

ptcscnce ot factors such as m~dical eonditipna or 

physical, mental, or emotional handicapsi bec~usc of 


'i.' ~hich it i$ reasonabl£ to conClude that such child 
cannot be placed wi~h adoptive parents without 

.'~ providing ~doption assistance. 
," (e) Married CouplesMustFile Joint Returns. -Rules similar to 

:~i-je,,:ruJe.5 of P,i!\.uguphs (2), (3), and (4.) 6fsection 21{~) srlaJlapply 
f6l::piirpos'es of this 5ection. i , • 

... (b) Exclusion6f AI·nOl.mt..$ Recej ved Vnder Employer's Adoption 
Aifsi:st.ancE: Programs. --Part\ llIof' subchapter B ot chapte.t 1 of such 

,ct'ode (relating,t.o it.ems spec.i.!'ically e>:cluded from gross income) :is 
a~.Bd~dbi redes1gns~ing secticn 137 as section 136 and by jnsert1n~ 
aftei section 13G the following n~~ section: 

.':stc. 137, ADOPTION ASSISTANCE PROGRJIMS. 

I
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""[\, . .1 :DADE, 

" C', :' ',(a) 'In General. -'-Gross income of an employee does ,not incJ ude 
'lmhunt5 paid or expenses incurred by the employe; fO;;', quali fi~d ' 

:,:id~~~ion expenses in connection with the adoption of a child by !In 
, "eihp'l'oyee if'such amounts are furnished pUISl.lant to an aooptiorl 
";,·~;rs'iSta.nc:'e program,· ' 

, ~,~;(~I Limi~a~iohs.--
'f,~: "'(lr 0611ar 1imitation.--The ~ggreg!te amount excludable 

. ' ti~m gtoss inco~e ~nd~I subsect1on~a) for ~11 tax.ble years 
with re~pect to the ~doption of ~ny single ch~ld by ehe 
t.1!l-:payer shall' not exceed $5,000. " t:", t • 

'. I} 

"12) 'lrico~e limitation.-~The amOl.lnt excludable from gross 
income under subsection (a) tor any taxable year shall be 
i~duc~d (but not below ~ero) by an amount which bears the sa~e 
~at.10 to the amou~t so excludabl~ (detetmined without regard to 
'this para9iaph but with regard t.o pa.'ugraph (11) <lS-­

"(A) the amount (if any) by whieh ~he taxpayer's 
adjusted gross income (determined wit.hol.lt regard to 
this se~t1on and sections 911,931, and 933) exce@ds 
$75,000, bears to 

·'(S) $40,000. 
"';c,"'c,, Ie) Adoption Assistance Program.--For purposes of T.::his !;ect.ior., 

an~d6ption assistance prOgram is a pJan of anemployer-­
" "(1) under which the employer provides employees with 

: adoption as!!istance, and 
" ""(2') w}'l~ch ~ee\:.!$ l."equirernent:t. ::.1milC1f t~o t.h~ r(!qui.fenlen~s 
:,;",::, ' of paraqraphs (2), (3), <In':; (~) ot SeCtlon l':::"ibl. 
;)tH>'aa~ptior. udmbl.!isement program operated uno",: ~ec!.ion lOS2 of title 

,'rGl>UniteCl States Code (rehtihq to arJ'ned forces) or s'ectior; S)4 of 
",~:n,l~ ;i4, United Seater;. Code (r.el&·ting to mem.ben of the CoaH Gw., rd I 

,';:ili;'~'l'l,be't,reated as an' adoption assistance program for purposes of' tins 
:s'~dt'ion, ' ' 

,';~' ;", (d) Qualified J>.doption £xpensf=s. - For purp=>ses of \~hl S sE:ction, 
:tn~:'tetrri 'Qualified' adoption expense:: I has t.he meclnill'c;l 9i ven such terrr, 
'bY;:,s;ecti6n23 (01. I I. 

';, '(C) ConforlTling Amendment!.. - ­
~ III The t~ble of sections for subpart A of part IV cf 

subc:llaptcr A of chapter 1 of such Code j s am~ndcd by inserting, 
after t.he item r'elating to sec\.ioTl 22 Lhe following ne\~ item: 

. ,). :~" .. Sec. 23. Adoption experl!;)es. 1 •I 

(2) The table of sections for part III of sUbchapter B of 
chapter 1 of such Code is amended by striking the item rel.tjng

'" 

to section 137 and inserting ~h~ following: 
~ ., , 

, 'Sec. 137, Adoption asajar.nee programs. 
.. Sec: . 138. Cross reference LO other 

;,' Acts. ' I. 
'(d) Eftective Da'te. --The amendments made by, HilS section shall 

apply to taxable yeau beginning after De~em.her 3}, ) 996, 

TITLf. !!--INTERETHNIC ADOPTION 
:', '.,. 

S:,E'C:·' .irOl. REMOVAL "OF BARRIERS TO INTERETHNIC ADOPTION.: 

, la) State Plan R~quirement •. --Section 4711a) of 'the Social Securjty,
"'Nh' <4.2 'U,S.C671{a) lis amended-­

" ;'0 

Il) by striking' 'and' 'at the end of para~raph I1EJ; 
(2) by striking the period a~ the ~nd of paragraph (17) and 

iriserting "; andll;and , 
(3) by adding (It the elld the following: 

, " IlB) nbt lat.e! thlHl January I, 199"', provides t,hl':ot 
neither thm State nor any other entity in the Stat~ ~ha~ 

, iete'i ve.s funds f rom the Fed(!;r<ll Government and i!'l i nvol ved in adepU on 

4 of la' , 
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,,:.:' :,~~,~, :; '" ' . 

o~~f6~ter cake pl~cements may-­
- - (Al deny to any'p@rsonthe' opportunity to be.come 

an adoptive or • foster parent, on the basis of the 
ra~e, color, or national origin of the person. or of 
the child, involved; or . 

;. IBI delay or deny the placefuent of ~ child for 
adoption or into foster care, or otherwise discriminate 

.1n making a placement decision, on the basis of the' 
rac~, color, or, national origin of the adoptive or 

.' ",. . foster parent,' or the child" invol ved. ' •. 
,.' .".:.\"():;'):'En!~rcement.--Section 474 of suc:h Ac:t(42 U.S.C. (14) is 
,..·iilti~hde;d by. adding at. tpe end the following: . 
"'/',;;" (dj (1) Ha State's program operated under this part is found, 8S 

a.·~;~'.,ls~}t of a .review conduct@d under section 1123, to have violated 
serct:iqn 471 (Bl (18) during a quarter with respect to any person, then, 
ri9t''':i.~hstanding subsection. (al of this section and any regUlations 
p't'Orhulgllted under section 1123(b) (31, the Secr~tary shall reduce the 
affi:~unt otherwise pa'yable t.o the State under this part, for the quarter 
find for each subsequent quarter before the 1st quazter tor which thE'" 
.st£'ater progtam i.s found, as a result of such a review, not to have 
vr~lated.·secti6n 411 (al (18) \.lith z:espec1. to any person, by­

. """ •• (A) 2 pcrc.ent. of such otherwise pbyable amount., in the 
ca~e of the )st such finding \.lith respec~ t.o the State; 

""(8) S percent' of sud] otherwise payable amour,t, in tl"i(: 

~~s~oi.th. 2ndsuchfindin; With rQ£p~~L 1.u Lhe SLaLe: or 
"(C) 10 percent of such I.>Lherwise payable arnount, in tr.e 

easeo! the 3ed or subsequ'e.nt 51.Ii::h fi ndi ng w~ th respect co che 
. . .State . 

..... ", ,: -:12) AllY ot)-;er entity.which is in il S'tatE:: Lh,,1.. receive.:. funds 
. u'~de'r this part and which viol&t.es sec1.ion 411 (al (18) during .!i quarrer 
~it~ ~~~pec( to a~y person shall remit to t.he Secretary all funds t.hat 
w~"r~,'paid hy the St&te t.o t.he er.tity d\Jring th"e qU8IteJ: fLOII. such 
,hlnci's· . 
.. . ' "(31'{'~) Any individual who is agg::ieved by a violation of section 
471[~l 1181 by a State or oLher entity may bring an action seeking 
i~~i~~ ficm the State ox o~hQr ent.;ty ,in Any United States di£Lrjc~ 
couit. .. 
,,' ," IS) An action under this paragl'&ph Ill00y 110L be brought rr.ore than 2
'ye,a'rs :a'fce!.. thE:: dQL€ LIle alleged violat.ion occur red . 

. ' .. ,:....'. (4) This· SUbSE;:ct.lon shall not: bE' conzt.rued .U,) iJ·!fe<;t the 
, ' ,t." _' t ~ .', . ,

i,;:f:'pHcation of the Indian Child' Welh.te. AcL of 1978. • •. 
,"·,.',[C) Cl.vD Righ1.s.",­
::',;,.',: ' . (ll, Proh:ib.:i teo conduc1.. --A person or government . that is 

i'nv6lved in' adoption or foster car~ placements may not-­
(Al .deny to any individual the oppo~~unityto 

become an adopt~ve or a foster parent, on ch~ bbSjS of 
the r~ce, color, or national origjn of the indiVidual. 
or of the child, involved; or 

(B) delay or deny the placement of a child for 
adoption o~ into fost~r care, or otherwise discriminate 
in making a placement decision. c~ Lhe basi's of the 
race, color. or nat.ional orig~n of the adoptive or 
fojter paI~nt, or the child, involved. 

(2) . Enio!ce..rn£!nt.--NoncompliancE! i...::ithparagraph (1) is 
d~~~ed a violatioh of title VI of the tivil Rights Ac~ of 1964. 

(3l ~o' effect on the indian child welfare &eL of 1918.-· 
This subsec'tion' shall not be conscrued t.O affect the . 
~ppli~ati~n of the Indian Child:Welfare Act of 1978 . 

. :·Cd) Conforming Repeal. --Section 553 of the HOI.li1~d M. Me1.<:enbaum 
. ~6ftl~thnic Placement 'Act of 199~ 142 U.S.C. Sll5al is repealed. 

'~TiTLt III--CHILD CUSTODY PROCEEDINGS AfFECTED 8Y TH£lNOlN~ CH1LD 
.' W~Lf~Rt ACT OF 1976 

S of I'8·" 

P• ",jl'~/Y.,0 

"~ ,­
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- ..... ....,'j-L.r,;'I...1..t;::vIC: 

,.:',::' 

"'r:~~2:,.::;'jcil .. INAPPLICABILITY OF THEHJDIAN CHILD WELF'ARE ACT OF' 1978 TO 
, {,J:)'. .CHILD CUSTODY PROCEEDINGS INVOLVING A CHILD WHOSE PARENTS 

,<:~>;:,:;>">, ,DO NOT W>.INTAIN AFF"lLIAilON WItH THEIR INDIAN TRIBE. 

".~c'itl. I 6f the Ihdi~n Child Welfare Act (25 U.S.C. 1911 ei se~.) i~ 

· ~'fu~ftdedby adding .st the end the following: 


:<::/::'Sec, 114. (a) This title does not apply to any child custody 

'pfo'ce'e'di'ng . invol ving a child who does not reside or: is not domi ci 1~d 

Within & reservation unless-­

• 	 i" ," (1) at least one of the child's biological parents is of 

Indian descent; and
'.; 

•. (2) at least one of the child's biological parents 

maintains sighificaht social, cul~~ral, or ~o11t1caJ 


Affili.sti~n with th@ Indian tr:ibe ~f which either par~nt is a 

"'<:', '. rnemb-er . 

. './..... ;ihl. The factual determination as to ,,",hether: a biological parent 

"~~'fnt:~ins' signi ficant social, cultural, or political affiliation wi rh 

· ,t~i~,;'Ihdiari tribe of which either par@nt is a member shall be based on 


" ;~', 

.'s"'S'c}):'·tlfflli8tion as of the time of the child custody proceeding. 

'.';"'::".;" (c)' The detecrr.iriation that trlis title does not apply pursuant r.o 

subsectlon (a) is final, and, trlereafter, this tiUe' shall nor. be the 


,b~'%~i~: for determining jurisdiction ov~r any child cu::.tody procll·e:cJi fly 

"'i'nv61ving th€ child."' . 


. $ ttL: 302 ~ MEMBERSHIP NJD CHILD CUSTODY PROCEF:Dl NGS. . '.,: 

':.," 


.,·:;~:)T·i.tie·Iof the Indian"Child Welfare: Act. (25 U.S.C:. 1911 Et seq. I, 

;a·~'~.~rAehdiH~ by tiectjOn :301 of thiS ti tlc, loS further amended by lIddi n<J 

'af;itl1e'l!TId '.-he. following: 

:.....:;. ...: ·Sec·. 115. (a) A person who attains the: age of 16 years before 

:ki~C:diT;ing a member of an Indian tribe mZly become a member of <In 11ldian 

trlb~ onl~ upon the ~etson's written consent . 


.... :: .,' (bl F'or' the purposes of any child CUSl<:"uy ploceedinq involvirlg ;on 

I ncffatl chiid. membership in an Indian tribe shall be effective frOnL-ej'le 


·.,a2tu~1: date of admission to membershlp In t.he Indian tribe: and ~h<111 

'n:ot;'be gi ve'n retroacti've effect." . 


.sEc: 303.·EFFECTIVE DJ..TE, 

." '.. 'The amendmentsmad,~ by this ·,itle shall' ta};«;: effect on ~he d",r.(: 0:: 

tl1;e :t:nactrr,ent of this ..... ct and shall apply \"'j th respect to ~ny d:ild 

c'u'~'t'ddy "proceeding in which o!s fjnilJ decree has not bE:E:n enter€:d a!o of 

su:chda t. e . ' 


T!TLE IV--REVENUE OFFSETS 

sice: . .400. AMENDMENT Of )986 CODE. 

".,.·:/Except· as otherwise e>:pressly provided. whenever in thi$ tille an 

..a'rti'e'nd!n~nt or repeal is expressed in terms oJ an 8mendm~nt to, or repeal 

~6t;~~5e~tion or other provision, the reiereMce 'shall be con~idered to 

be'~::m~'de . to a section or other provision of the 1nternal Revo/lue Code 01: 

~~~E. . 


':;st~~iil~ A--t~clu~jon for tnergy Conservation Subijdies Limited to 

CO " Subsidies With Respect to Dwelling Units 


, ':" 
SEC' ·>~01. E>:CLUSION F"OR ENERGY CONSERV".TION SUBS! Dl E~ LIMITED TO 


SUBSIDIES WITH RESPECT TO ~wtLL1NG UNITS. 

<·i, 

·,;.·(·a) In General.--Paragraph (1) of f.ection l.3E.iCI Idetinil19 energy 

· cotlsetviltlon measure) is amended by .Hriking . 'energy dembno--" and 
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,filjthat follows and ~nserting energy demarid witr: respect '\.0 a 
,~~'e'{ling unit. I I 

',' :(bl C:o'nfoiming Amendment,;.- ­
(11 Subsection (al of section 136 is amended to read as 


:,'" ..follo..,s: 

, 	'~,": I~) ,Exclusi6n.--Gtos~ income shall noti~cludethe value of any 
"s~~i;1:dy provided (directly or indirectly) by a public utility to a 
'dl:is:tc>mer for the purchase or installation of any energy conservation 
mfra~i.i.re,' • 

(2) Paragraph (2) of section 136(cl j$ amended-­
IA) by striking subparagraph (A) and b~ 

redesignatlng subpa:aglaphs (81 and (e) as 
subparagraphs (AI and (B)" res~ectively, and 

(8) by striking' "and sp~cial rules" in the 
paragraph heading. 

, '" I c) 'Effective Date. --The amendmenLs made bS' this sect-ioll shall 
appiy:to,amounts rect'!ived afLer December 31, 1996, unless rece.ived
p'ursuant. to a written binding contract in I!ffect on September 13, 1995, 
'arid. 'at all times thereafter. 

subtitle B--Foreign Trust Ta:--: Con'plianc:c: 
" 

.'S'EC.' (11. IMFROVED INFOF<J"!}\TION REPORTING ON FOREIGN TRUSTS. 
, 	 , 

...... '"e' (8) :In ,Gene!!.), Sect,ion (',0 HI Irelat,ing to r<?turn's a5 to cel't':lln 
foi~i9'rl trusts) is amended to read as to) loi..ts: 

',.' ," "Ie.) N01..j,c~ of Ce.r1..air', Events,- ­
, ,. (1) General rule.--On .or befoH? ~,he 90th day ior e-,uch 

l"ter day ,,'5 the Secretar,y may prese,ribe 1 aItel' any r'epoit.bbJ t: 

event, the re~ponsible p!rty sh~Jl provide written notice of 
such event. to t.he Secretary in accordance \..;i th p'aragr",ph (21, 

. "(2) Cont.ents of notice,' 'The nc.tice reqtlired by pCl!<lSFaph 
(1) shell con~~in such in!ormaLion a~ the Secretary mfty 

pr~scrlbe, including--


CAl the amount of ""en;;:), 01' otht:! prbpen,y \ 1 f 

, :,'., anyl transferred to the trust in connection wj:h th& 


rcport.abl~ event., and 

, '(S) the ::,dentity,of the: tl'U5L <Jlld of each trustee 

and beneficiary lor class of beneticiariesl of 1.llM 

trust. 
"(3) Reportable event. ·-fo;,'purpos(.:s of this subsection-· 

,. (AI In general. "'The, term' reportable eV~llt' 

means-­
.. IiI the creation of any toreig~ trust'by 

a United States person, , 
." .', ". LU) the transfer of any money or 


property !directly or indirectiyl to • forujg" 

trl.l!lt by Co United St.ote!; pe.rlion, ';nc;)udina,i\ 

t..ransfez by reAson of death,. and ' .'" 


(iiil the death of a cltizc:n ,,: resident 
of the United St~tesjf~-

i 

(II the de~edent w~s treated as 
the owner of any po:tion 6£ a fo gn 
trust under :he rules of subpart E of 
part I of subchapter J of chapter 1, Or 

,. (II) any portion of '" foreign 
trust w~. included ip the gro9s c~tDtc 
of the decedent. 

'. IB) Exccptions.-­
,. Ii) rs~ r mad:"t value s.lJcs.· 
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Subparagraph (A) (ii) ~hall not apply to any
\ ,~' '.. . 

transfer of property to a trust in exchange for 
consider~tion of at least the fair m~rket vKlue 
of the transferred property, For 'purposes clf 
the preceding sentence, consideration otheL 
thari cash shall be taken into account at its 
fair market value and the rul~s of section 

... 679(a) (3) shall apply., 

.. (ii) Defer:red compensation and c)1aritablc 


:<': ' trusts.--Subpaiagraph (A) shall not applywiLh 

r~spect to II trust ~hich is- ­

.. (I) describ@d in section 402(b}, 

404 (a) (4), or 404A, or 


.. (II) determined by the: Secrct<J!Y 

Lobe described in section SOl (e) (3), 


" (4) Respons,ible party.--For purposes of this subsection, 


~~ ' 

. , ~.! 

t.he term' responsible party" means-­
" , 

" .. (A) t.he grantor in the case of the creation of 8n;; '.: 

."', .... inter vivos trust/ 


.. (B) the transferor in: the cese of a reportable 

event described in paragraph (3) (1\) liil ottl'::! thlln OJ 


transfer by reason of death, lind 

," (C) the (!xecut.or of the decedent 0 s estate in any
,' .. 


other eo!lS~ • 
.... :'._' ., .. 
, '.. ~ "" (b) Uhited States Grantor of Foreign Trust.-~ 
;'>.. }-:' .: (1) Ih general.·'I!, at !lny time during any ta~;obl(: Y(;<Jl 

6f a Uriit.ed S~~tes person. such p~rian .is treated as Lhe owner 
bfany poition of a forcigntfust und~r the rules of su~pHrl E . ~.' 
of part I of subchapter J of cnapteL 1, such per~on E.h<>ll oe 
responsible td ensure that-­

•• (1).) ,such trust. may.e~ a rC:turn felt ~uch year lo,lhio:h 
set.s forth a full and COrr.plf,te accounting of aJ J rrlJn 
activities and operations fOL the ye~r, lhe n~~e of the 
United States agen~ for such trust, and sue!"" otlo",;': .. ' 

informaLion as the Secretar~ may prescribe. and 
. , I B) s \j c h t r u ! t fur n j, she s sueh in for rna t ion a s t. h e 

;" Secretary may prescribe to eaeh United States person 
-",." (i) \...he is 't.r@ated as the o\oolDer of any portior: of such 

trust or (ii) \oo1ho receives (directly OL indj:~:clly) any 
dfstribution, from the trust. 

(2) Trusts not having united states agcnt.- ­
",(lI) In g.::n('!'<i1.--1f Lht; rules of this pCi[iigr,:,ph 

~pply ~o ~ny foreign trust~ t.he delermjna~ion of 
amou~ts required t~ .be taken jnto accou~t witl, respect 
to such trust hy ~ United States person under the ruJes 
of subpart E of paJ:t 1 at subchaptt:r ,1 of chapter 1 
sh~ll be de~ermined by the Sectetacy . 

.. (B) United states agent required.--The rules of 
t~is ~~ragraph shall apply to any foreign trust to 
whi6h paragraph (11 applies unle~s such trust agrees 
,(in ~uch manncr, subjcct to such conditions. and at 
such time as the secretary shall prescribe) ~o 
&uth6zize a United States perso~ to act ~s such trust's 
,limited ag~nt sol~ly for purposes of a~plying sections 
7602, 7603, and 7604 Io'ith cespect to-­

. 'Ji) any rcqu~st by the Secc~tbfy to. 
~x~mine records or produce testimony relateci to 
the ptoper t~eatment of amounts required to bu 
taken into account under the rule~ refeired to' 
in subparagraph (1).1, or 

.. (ii) any summons by th€: Secrct~I·J: for 
such records or testimony. 

The appear~nce of persons or production of reco:ds by 
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teas6n of a Uni~ed States person bejng s~ch an agent 
shall not 5~bject such persons or records ~o legal 

, " 	

pr~e~ss for any p~rpose o~her than determinin~ the 

corre~t tre8~ment un~e~ this title of the amounls 

required fo be taken into account under tt)e rule::, 

r~ferred to in subpara~raph CAl. A foreign trust which 


~ .. '. appoirit! an aQent described in this subpaiagraph shall'. ','~' ' 

not' be considered to have an office or ~ permanent 
',,' ,';, ", @stablishment in the United States, or to be engaged in 

.\.': a trade or business in the United S~ates, solely 
because of the activities of such agent pursuant to 
this subsection . 

. . (e) Other rules to apply.--Rules similar to the 
rules of paragraphs (2) and (4) of section 6038Ale) 
shall apply for purposes of this paragraph. . \., 

, ',' 'Iel Reporting by United States Beneficiaries of Foreign Trust£.-­
.. (ll In general. If any United States person receives ' 

(direc~ly or .indj Teetly), during any taxable yealo! such pers"",) 
any distribution from a foreign tiust, such person shall m&ke ~ 
return with respect to such trust for such'year which 

',',,' ,lncludes--, 
,',... ~' . . . (AI the name of 5uch trust • . , ,;., 

'.' .~ j • ..' • ~ , 

. ~ '. ' ,': IB) the aggregate arnount of the: distribul1orlt; so 

recei \Ied from such trl.<o,t auring such' ta;.:able: YEar" m;d 


, 'Ie) such other inf6rmation as i~e Secretary may 
prescribe, 

(2 lInclusion in income i! ieco.ds not.. provided,"­
. .' (A)ln general.--If adequate records ole not. 

provid~d to the S~cret8ry to determina the pr~per 
-' tr~atm.nt of any di~tribution from a foreign tlU$l. 

" 

,.uch distribution shall be treated as an accumulatlon 
distribution inclLldibl~ jn ~he gross income ot ttH? 

dis~ribut~e under chapter 1. To the extent, provided in 
regulations, the pre-,ceding Sf:Tlt.€:nCE: ~h ..d J nC',t apply if 
the foreign trus~ el~c~s to be subject to rules 9i~dlal 
to t.he rl.lles of sub$ection rbJ (2) CE,) • ' 

. '.. '~. "(6) A.pplication of accumu) ation di:-.tribution 
rules.--For purposes of applying section 668 in a case 
to which subpa:agraph (AI .~plies, the applic~blQ 
numoer of years for purpos~~ of 5eccion 668 III I shod 1 be 
\l/2\'of lhe num!:.lel of years the trUst has beer; in 
e;.;istence. 

" . Idl 	 Special Rules .••' 

, "(1) DE!tE!nninCition Qf whelhe! ~l:ited s~at.es PI;:r.S(ltl
.. ' ' 

receives dis~ribution. -For purposes of Lhis ~ectiDn. ill 
determi~jng whether a United Statei person receives ft 

distribution from a foreign trust, ~be loCl that a pon,ion of 
such ttust is 	treated as owned by another ~erson under the 
rul~s 	ot ~ubpart E of pa~t I of, subchapter J of chapter 1 shall 

;.' . be dls.regiHded.' ' 
., '" , ., (2) Domestic tru5ts with foreign activiti~s,-~To the 

exterlt prollided in.r:egulatioris,' a trust 'wl;ich is a United 
States' person shall be ,treated as Q foreign ~rus~, for purposes 
ot', t"his s@ction and sectiori 66,77 if such trust ha5 subst'::'I'Ii..ial 
ai~ivities, 6r holds substantial ~ro~ert.YI o~~sid€ lhe United 
Si::etes. 

,. (3) Time and man~er of iilinq .intormnic;n.--F..n'.'rl:Jtice c! 
"," return required under this section' sholl be:rr.ad.:: .::it, ~'J;,,;b t~:r,E: 


" ' and in such ITlanner as the Secretar,y shall preser ibe. 

. , (4) Mo'dj fieat.ion of ret.urnrequirelTlents. --Tilt: Sacre'Cary 

is authorized 	to ,susp~nd ~i modif~ any requjrement of this 
s~ctio~ if the Secretary determines that'the Unjted Stat~s 1115 

no 5'ig~i ficant 'tax i.n~erest. in obtainillg t..he, requi red 

., .,' 
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';'}:·>d5) Incieased Penalties. -'-Section 6677 (relating t:o tailure tc1ile 

'iiil:tblii1ation' :-eturns with respect tccertain foreign trusts) i's amended 

'i~~~~.d·as~ollow~: . 


• ,.".;',~. > 

,." ..- " 

... ::;::...·.SEC; 6677. fAILURE TOF'ILE INFOP.MATIONWITH Rf;SPECT TO CERTl\IN 

FOREIGN TRUSTS, 


• :J,?' -'-~. 

,'./:'..:;. ia). Civil .P~nc!llt.:t.--ln addition to any criminalpEmaJ Ly provided 

b~'l~~, if Any notice or :retur~ required to be filed b:tsection 6048-­

" (11 i.5 not filed on or before the time provided in such 

se'ttiori, or 


,. (2) does not include all the il"lformation required 


. 

..~ 
. ::-,;.:.:", ,puc$uant to' such section or includes incorrect inform!ltion, 

·'t.h'e' pe'rsonrequiced to file such notice or return shall pay <'l penAl ty 

'~(ftal.'.,to 35 percent of the gross reportable arnount. I f any failure 


, 'desc'f1bed in. the preceding sentence continues for more than 90 days 
.·/a'f·ti!:rthe .daY on which the Secreta.ty mails notice of such failure to 
··'~hfe,p~nonJ:equired to pay :ouch penal tYi such person shall pay a 
;'.pe'n~a·l'ty .(in addi tio.r. to t.he amount determined under the preceding 

':, s.e'htenCE!) of SlO,OOO for each 30-day period (or fraction thereof) 
~Ji{~~ which such failure continues after the expiraLjon of such 90, day 
:p·e~t:i:od. In no event. shall l.he penalty under this SUb~.6c:tlon"d th 
it~tsF;~6t.to any failure exceed the gross reportable arnount. . 

:,', (b) Spec'ial Rules for Retu'rns Unclel Sectiorl 6048 fbI ,-·In 'the ("<'IS€' 
'., retuin 'req~~red under section 6048Ibl-­

.. , III the United States person referred .t.o in such section 
s'haJl be liable for the· pe.nalty imposed by subsect.ic:·rr la). ",nd 

"(2) subsection lal shall bE applied by substituting 'S 
. peicent:' for . 35 "perce"L' . ' . '. 
: ('c)':Gros$ Re'pc'rtable Amount.--FoI purpos~:s of !iub.s;f:cticr, la:, the 
"grossreportabie a,lTio\.lTlt' mCOln:;-­

"(1) the'gross value of the property involved ill th~ event 
(d~termined as of the d5t~'~! th~ eVentl in the C~5e cf a 
failure relating to sect.ion G048(a). 

, , (2) the . gross. va luI;.! of.' the p.ort:ion ot the ,t.rust· s assets:', ' 

a~ the cltiseo! the year tlaatad a~ OWn&a by the Unit~d States 

person in the:c~se of a failure relating to section 60481.b) (li. 

arid' 

,. (31 the gI()SS amount of the distJ:ibutions in tr..,. ca~.e of 
. ',,' 'a t,6l1ure !e~atin9 to section 60~8 (cl . 

,',:. "(dl Reasonable .Cau!';e E~:cep'ticn,--Nc"penalty shall·be imposed by

'th;l':s;:scctiorl on b..ny failure which is shown t(> be dUf>: to reasonbblE: 

2~u~~ and ~ot dus to willful neglect. The fact th<'lt a torelgn 
ju'iisdiction would irnpose a civil c)' cri,!1'I~·n<,J penalty on tlH: ta:·:payer 

(or"d'l'ly'.other person) for d;i sc10sing the required information is not 

f~a'$·onablecau$e. . " 

L,':" (e) Deficienc:y Procedures Not To Apply.··Subchapter E, ot chapt'er 
63 "(relating to def{ciency procedures for income, estate, gifL, and 


.c·~·it'a·in cxclse taxes) : shall not appl~1 in respect 'of the as£>essrr'tnt :::'1' 


'co~iection of any peTledty imposed by subsection (al,·· . 

. ,(e) COnfOrrT,ing Amendments.- ­
'". (1) Pacag.;'!ph (2) of section 6724 (d) is a,mended by'strHing 


"or" at the ~nd of Bubpa:agraph lSI. by £trik~n9 ,~he period 

~t the end of'subparagraph IT! arid inserting :, or": and by 

insertjng After subparagraph ITI the following new 

~ubPara9raph:

:" .. 
"(U) section 60·18(bl III \Bl (relatlngLQ forei9n 

trust reporting ie'q'u:i!cml!ntsl.' ", 
(2) Th~ table of sections for subp~rt B Df p~;L :llo[ 


subchaptQr A of chapter 61 i5 amended by striking ~h. ~tem 


relating to &ection 6048 and inserting the following new item: 
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, , ' ' .. Sec. 6048. Informal: 10n INj t,h respect to 
certain foreign trustz.·'. 

(3) The table of ~ections fo~ patL 1 of subchapter B of 
chl!i'pter 68' is amended by striking the item relating to sect,ion, 
66~7 andiris~rting the followirig ,riew item: 

··Sec. 6677. Failure to file informat.i(,)Tl 
with respect to certain foreign 
trust.s .... 

£ffective Dat~s.·· 
III R'eportable events. --To, the extent related to subsect ion 

~(a) otsection 6048 of th~ ~nternal Revenue Code of 1986, as 
8.mend~d by this section, the amendments made by this section 

:'. shali apply tq reportable events ~a~ defined 'in $uch 5ec~ion 
60(8) occurrirlgafter the date of the eriactment of this Act.. 

(21 Grantor tru5treporting.~-To the extent related to 
subsection (b) of such section 6049, the amendments made by 
this seetion sh~ll apply to, taxable years of United S~ates 
persons beginning after the dat.e of the enactment of thjs Ac~. 

(3) Reporting by united states beneficlar~~s.--To the 
e'xtent related to subsec:ti on (C) of such sec'Cion 60H~, the 
atnendmcnts'made by this section shall apply to dis'CLibu'tion!:, 

.', rec,eived after the daLe of the enactment of this !-.ct" 

MODIFICATIONS or RlJU:S REl..ATINGTO FOREIGN TRUSTS HAVING ONE, 
. OR MORE UNITED STATES BENEFICIARl £5. 

~reat~ent of Trust Obligations, Etc,- ­
.j' , (llFarag1:aph 12) of section 679(a) is amerlded by, :.tLiking 

~jljbparag.rdph .<B) and' inserliTl9 the .following: 
, "1 IS) Transfer! at fair'markR~ value.--Tc any 

tranifer of pro~.rlY t~ a tLust in eXChange fo~ 
consideration of at least the f~jr market value of the 
transferred p.r.cpGrty.' Fo: purposes of ,the p~'e'::",d.ing 
serit~nce. consideration otheL than cash shall b. ta~en 
into accou'nt bt its' fair market. value .. '. . 

,.,.' (2) Sub~ecit.ion (a) of Icct~on 679 Irelatingto foreign 
trusts having one or more Unj~~d States beneficiarlesJ is 
amended by adding at the end thE following ne~ pa:agLaph:.. ',,' 

,. 13) Certa~n obliqa~ion~ not taken into account under fait 
m~ik~t value exception.­

, " IAl' In general. --In deter,mining ....hether paragraph 
(;?) (6) applies to any transfer by a per.soTi d{:scribe:c in 
claul;.~ (L,l or liil) of subparagraph Ie), there shall 
not b~ taken into accounl,- ­

.. (il except as provided in regul~tions, 
any obligation of & peI~on desclibe:d in 
£ubparagraph (Cl, and 

, "" (ii) ~o the extent prOvided in 
regulnt~ons, any obli9~~ion which is gUbranLeed 
by' a person desctibed in subparagraph IC). 

(B) Treatment of principal payment!.' on 
obli9ation. --Principal payments bjl the trl.lsL Oil any, 
obligation referred to in aubparagEaph (AI sh&ll be 
taken into account on and after the date of the payment 
in de'termining the portion of tbc L.tuH., att.ributQble: to 
the property transfeirad . 

. " Ie) ,Persons d,,!;cdbecJ.--The perf-ons d.sc:ribE<6 ir. 
this subparagraph are-~, 

.. (i l the tru.st, 

., (iil any grantor c:: bene!.l.c.l.a.ry of trlc': 

trust'. 	 and, 
.. (iii) any persot'l who .i$ rela1..ed {within 
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" 
the meaning of sectlon 64311) (2) IBl) to any 


, , ""," grantor or beneficiary of the trust.' I 
 • 

,I"r... " (b) E'"emption of Transfers to Charitable Trusts.--Subseclion la) of 

""sect1o'n 679 is amended by striking' 'section 40" la) (4) or 404J.." and 


).n:s'fjtting . ~8ection6048la) (31 (8) Iii)". 

,:,"""'(C) OthetMbdit.i!c.!ttions. -Subsection la) of sect;ion679 is amended 


,','.
:6§':atlding al: the end the following ne1.1 paragraphs: 

,.': .. (4lSpeeial rules applicable to toreign grantor IoJho later 


Becomes a united states persdn.-- ' 

:., (A) In general.--lf II nonresident; elien 

individual has a residency starting date within 5 years 
af~er directly or indirectly transferring property to ~ 

:'.<: 	 foreign trust, this section and section 6048 shall be 

ap~lied as if $uch ~ndi~idual transferred to such trusL 

on the residency starting ,date an amount ~q\'l<al t:o the 


'. 't 

portion of such trust attributable to the property 
tr~hsferred by such individual to such t:rul~ in such 

, " transfer. 
,. (BI Treatm~nt of 'undistributed in~ome,--For 

,. . " 	 purposes of this section, undistributed net: incomp. for 

perjods before such individual':;, rcsiden';:y !'.1.5rtin'g 

date shall be taken int.oacco1.lnt in detC:L'II,ifling the 

portion of the trust which is attribut~ble to pr6pcxty 

tiansferred by such individual Lo such ~rust but sh.ll 


'. '. ~ I : 'r' •• 	 not otherwise be taken into ac~ount. 
:,'J' " .t. ,. .. leI Residency startingdat~. -FOIpu=poses &r 

, " 	

Lhi:;, p8Iagrllph, an' individu«J I ~ Tesidency sto:!lling date 

is t he res':' d .. r.cy s t oX ti ll9 da te at- t (: rrni ned unae I sec t j (.r. 

7701 (bl 12) (AI, 


. ". " ~ . '" ',' 'i . (5) Outbound t,r1.lst migrZltiotls,·'-It· .. 
(A) an ,individual wh6 is a cjtizen or 

the United StQtes transfe: rt;;d property t.(.) Q Lrust wh': :-:b 
was not a for@ign trust, and 

, ~ ~ ", 
" .. IBI sllch trust becomes a toreSgn tru=,t IoJhilt: :;uch 


individual is alive, 

. :- " 

then this section and seer.;, on 6048 sha1 J bE: applied liS if such 
individual transfe~red to such trusL UII ~he date such trust 
b~c6~e. a foraign trust an ~mount equol to the portioll of such 
tr~st attrib~ta~lc to th~ propert~ previously t'~rls£erred by 

,,1 such indiVidual La such t:fU.!.t. A rule sjmilar. t'o che rule of 
,', para9raph (4) LBI shall apply to:' purposes of this paI'.:J~llaph,'·. 


, '., ,(d) H6ditic.:l'lU(')n~ Relating to Wb~T.her Trust hd~ United States 

\<,~.~fi,~ficiar.;ies'.--sub5ect.ion lei of section 679 is amended by adding ,'H 


'tt)'eend the follo ....ing neloJ pSrBgrBph: 

,. (3) Certlin united states beneficiaries disregarded'-'A 

b~neficia~y shall not. be treated as a United StiLes peIsorl in 
applying ihlS sectiori ~ith respect to any transfer of pro~erty 
to foreign trust if ~uch beneficiary first became a United 
States person morc than 5 ~ears after the date of such 
transfer, II. 

tel Technical Amendment.--Subparagraph IA) of section (i79(c) 12) is 

amehded to r'ead as follows: . 


, ',-. . , (AI in the case of'!iJ forei'gn corpOration, such 

corporation is a controlJec:l foreign cOl:poration (as 

defined in section 857 (al I. I 


. If I Re9Ul&tioni.--sect~on 679 1s amend~d by adding ~t tha end ~hQ 

'.fol·lowirlg 'new subsection: ' 

, ' ,'" :', ., (cl) Resulations. - -The Secret<l! y shall prescr ibe ~,UCII reguJ at ions 

'a~'riviy benece.uary or appropriat.:to carry out the purposes' of this 

·~:e~t'ion. I I. '. 


, ':'(9) Effective Date . ..I-Thc amendments made by thi:. ~'ect.ion shan

.a"p'pl'y t.o transfer!;. of property aft~:· february 6, ~9~:). 
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tal General Rule.- ­
II, Subse6tion (il'o£ section 672 (relating,to special rule 

~,wh~re grantor is foreign perion) is ame~dedto iead as tollows: 
',,:--(f) Subpart Not To Result in Foreign Ownership.-- ' 

,,: ' .. (l) !1'1 genet.d, --Notwi thstanding any other prov) si on of 
thi 5 subpart, this subpart shall', appl y 01'11 Y ~o the e>:tent such 
application resuits in ~n ~mount being currently taken inLo 
account (direc:.tly oJ:, through 1 or more,"enti'tie:;) under t.his 
chapter in computing the income ot .!I citizen or resident. of the 
~nited Stat~s or a domestic corporation. 


"(2) Exceptions.:"- , 

•. IA) Cer~~i~ revocable ~nd irrevocable trusts,- ­

Para~raph (1) shall not apply to any trust if- ­
.. Ii) the power to revest absolutely in the 

grantor title to th~ trust property is 
'exercisable solely by the grantor without the, 
appro~alor consent of any other person or with 

,'j 

'.:,\-
.,,' 

the , conser'lt. or !II tel.!lLedor :;ubordlfla\.~ palty 
who is sub'~,e.::vient to the g'ranto!, or 

" Iii I the only' arncun1..s disL:iL?uLl:Ible [tCom 
'such 	trust (Io.'he-th",r income or' corpus i dur ing , 
th~ lif@tilTi&' of the gr"'n\.('l[ are a:r,(lIJIlt!5 
distributable to th~ grantor or th~ spous~ of 
the gr.nntol" " , 

~ .." 
, .. , .. ., (B) Cornpensa,tory t.::usts,--F,xcept as p:-<~vided in 

regulations, para~raph III shall not apply to ~ny 
pOl't.ion of a tru'st dis,tributior,s it'on, wh'iel, 1;1['" Laxable 
as ~ompensaLio~ !or :;ervice. rendered. 

" (3) Sp~cial tules.~~E~ce~t'as·.ciherwis~ provided in, 
:' .• ' .~ f 

'. ,.r regulation~ prescribed by th~ Secietary~-
, .. ~", . 

, (Al a controlled foreign corporo'tioi'l '(<:IS d(;fi il'::O 
in section 9~') $h~ll b~ t!~8ted dM a domesLic 
corpo::ation for pu.::po~es of para,p:apn \1), ,an::': 

.. ,J B1 par5guph I J) sh.!J J not apply for purp,ose,:, ot 
applying 5ectioh 125G. . 

.: (4) R.echaractetizatlofl of purported gifts. -In 't:J',ecaH~ 
of any tr&nsicr dilec~ly or indi~eclly,from a p~rtner5hlp 0:. 

fo.r-ei qn corporation which the transferee treat!! a:;' ;;, gi it 0: 
bequest, the Sectetary may rc:charescte:iLE:! such transfer in such 
circumstance5 as the, Secre'.:ary determines to be appro!J[ It'>te to 
pr~vent the a~o~dance of the purp~5e~ of:this subsectio~. 

'. (:') S'pecial rule "";here 'grantor it,' !o:.(.!i9f1,pc:~or:,-~lf" 
", (A) but. for t.hi:; $UbSt:Cliull, il iorelgn person. 

would be treated as the owner ot any pOltSon of a 
trust, and 

.:-~. 

',', 	 ',' (8) such trust has a beneficiary WhQ is a United 
SClItes person, 

_9ch ~enefi~iary shall be L:eaLed ~slhe9ian~or of such 
pOiti6n to t~e extent su~h beneficiary has made transfers Qt 
property by gift Idi~ectly or' indirect!',;, to such fOrEd gn 
person. For purposes of the preeedln; sentence, any qi!t shall 
not be taken in~o account to the extent such gift wo~ld be 
excluded fiom taxable gifts under 5~ction 2503{b). 

, .. (6) Regulations.-~TKe,SecretaIY sh~ll pre~~ribe such 
,re~ulations as may be necessaiy or approp~j~t~ io ~aLry out the 
~urposcs of this subsection, including regulations p!o~id~nq 
t.h"ot pnrclgrophll) ~h<lll IlOl <lppl)' in appropribte cases,",' 

{2l The last sentence ot suo5ecLion (cl of section 0'/2 of 
suehCod€ is amc:nded by insc::ting "subsectior, I t I and" before 
; . section.!; 67~·'. 

• ',Y "" 
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,,<!:,.(b') Credit for Certain Taxes;-~raragraph (2) of se\:t.:i.on 66S(dJ is 
,::a:n{6h'a';d by adding tJt thE: end the £0110win9 new selll.f.!Il~r.:; "Under rulH 

',I:,df',"I:eg'ulations prescribed by the Secreta,ry, 1n the caseo£ any fore.i gn
':-i:.'r:iu:;'t. of, which the settlor or anot-her person would be treated as own.:-r 

,·>'/~'f()I'ri-y portion of the trust. ut.der subpart E but. for .sect:ion IS 72 l fi, t.hc 
{\.';~'J:!rh':"takes imposed on the trust' .incl udes t-he allocable amount of any 

, ":rficomiei 'war profits; and excess profits taxes imposed by any (orel gn 
'cfduritc:y'or possession of the United States on the settlor or sucho\.her 

>;:p~e'XJd.r.':in resp@"ct of trust gross income.' '.' , ' 
, <'::":,,,,(clOi~tiibl.ltion.5b'y Ce,rtAi'l1 rordgn 'tz:ust.s Thtough Nominees ,-' ­
" ., ' ' ,,(l ) Section ,64 3 is amended by addin9 at the end t.ht! 

': ';:, foliowirig new~subsection: ' . 
,',,',' ~'(hl Dist.ributions by Ce.rtain F'on1gnTrusts Through Nornineeo!',- ­

,'F6t"~1:I'rposes of this part, any amount paid to a Un! ted Su~es person
',wtllch':iS de'ri ved directly or indirectly hom a foreign trust ofwhi eh 
"tW';!;'payo:.t' is not the QuntoI' shall be deemed 1n the year of payrr,ent to 
'h8~ebeeri directly paid by the foreign trust to such United S1.:.Qt~s 

'"" " .,: ~.. . t t
"pers,on. . 

.j , (2) Secti.on 66'S .1.$ amended b~', .stri.;;ing $ubse'ct·ion {c). 
:,1,,' ."0::1) Effecti ve Pate.--


Ii) In general,--Except a.s provided by }J<.tf.l!g:aph r:':l. the 

aifl(HH~.rnents I'tIQc.lfoi by t:his sect.ion shall take effecl. QIl Lhe dace 
. ,~. , 

of the enactment ~f this Act, 

", . (2), E,:c'eption for certal n LruSlS, Th~ arr,,,,ndm'-erl\,:'; m.d(" by 


this Bec~ion ~hall not apply to any t~~5t·· • 

.,. ,~ (A) wlli ,;11 is; tH:&tcd .!IS (.)-';Il~;J by tilt! 91 "'!I t(.;, 1 t..l: 

'nother person,~nd.r section 67t or 677 (o~her than 
subsection (8) (3) thereof) of the I nteLTl81 }.:even~e Code: 
of 1986, and 

lSi which is j,n e:~:.istlZ:n<:(; "1'1 Scpt,(:lhbe:r l~, )9<-:," 

'The precedingsentenc~ shall not apply to the portion of any 

such t:rust. at.t.dbutablE:l to 5ny t.ransfer to !;,uch trut,t 1Ifter 

Septembei: 19,1995. . , 


'(el"TnlrlsitlOllal RuJe:.--H-­
(1) by ,reason of the amendments. made by this sc:::tion', ,Hly 

,per!;:on other t.han d Unit.ed SLat",,!; person c:eas",~; Lo be trea,t",..:l 
,a"s the ,owner ot a portion of .:l domest.ic tru~t" ~nd 

(2) b.!o~e January 1,1 199 7 , such trust becomes a foreig~ 


trust, or the a~sets of su<:.:h t.rust tile transferred to a foreign 

" 'trust, 


,no, .nu-; 'shall be irnposed by SE:cdor. 1491 of the IIl!:'Ctnc1 Rev€nue Code of 

"'1.'9'8"6' b'~, ' reason ,of s,uch t [U,S t bet.:prrd,ng a 'forei gnt nIl:< 1:, or t h '" as !H:t.!ii of 


~c s';,;C~"tr\.1st b'ei'ng transferred to a foreign trust. 


"'S'E:'C~:}';H. INF'OWJ>.TI01J;RE?ORTING RECAF:[)!NG 'FOREiGN GIfTS, 

,(al In Gene"ral.--Subpatt P.o! pan IlJ of subchapt.er A of chaptct 

~i is~~end.dby ins~r~ing atter sectio~ &039E tn~ !olJowing lleW 


, secti on: 


:<S'E'C. 6039F" NOTICE OF LARGE G1 fTS RECEIVED fROM fORE I GN l'!::f-:SONS, 
, (' ",,0, 

. : "(hl In G~ne~81.·-If ~he value of the aggr~ga\.e foreign gifes 
,iece1Ved by c!l 'Un.i.ted States person (other than an organj zl!i1..ion 


"d~$:'=f3bed in section 501 tel 'and exempt frOHI l.!l>: under section ~\Oll")1 

'\:J\';'i,f'ng 'any taxable year exceeds SI0,000, suc:h United Si;:aie£f.ir;:son 

,'sh'al',l fUinish (al. ~uch time !lnd in such manner sSl.he Secretary sh<d) 

,p~~.cribe) such information as the secretary may prescribe regarding 

,e'elchfo.t:i:dgn gift received during such yea::. 

, ," (h) F'o.t:eign Gil'L.--Fol. pUrpO$r;l;; of "thi~ st:!·;:I.,ion. \.he term 

,,:tor"~i'gn·gift"means any amount recelved from a p~rson ot.her tha~ a 

~U~i~~d State~ person ~hich the recipient 'treats as a gift or bequest, 

.S~ch:i~im shall not i~clude any qu~!ifi€d transfer \within thi meanlng 
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6'f,"se'ction 2503(el (2) I. 
:: H;" (clpenalt.y 'tor Failul"e To File,lnfOl"ma~ion.--

"(1) In general.~-lf a United States person fails to 
":" furnish ,the information req1Jired by sl.Ibsection (a) loIi th .respect 

;~O any torei9n gift loIithin the time prescribed theretor 
{including eM~ensionsl-- ' 

, '{AI the tax consequences of the receipt. of sU,ch 
g1 ft shall be determined by the Secretal"Y in o::.he: 
Secretary's sole discretion feom the Secr@tary's own 
knowledge or from such information as the secietary may 
obt~i~ through testimony,oc ~ihecwise. and 

"Ial such United States person shall pay (upon 
notice and demand by the Seccetary and in the s&me" 
manner as tax) an amount eql.lal to S percent of ~he 
a~o~~t of such fot~ign qi!t for each month for IoIhich 
the failure continues (not to exceed 25 percen~ of such 
~~ount in th~ ~~~re9at~). 

"(2) Reasonable cau~e excep~ion.-~Para9raph 11) shall no~ 
apply to any tailuEe to re~ort a for~i9n gift if the United 

, ;',,: 'Stat.es person ,shows that the failure' j s duE" to reasonabl'e cause 
'an'd j{"oCdue to willful neglect:, ' 
. ,.' ,~ .~', (d) Cost.;..of-Living Adjustment. --In the caf.e of any t.i1!-:ab-lf: year 
:J:{~'qirrnin'g ,aftex December 31, 199£. ttlE< S]O,ODO amount under 5ubsec:tlon 
';(eil':'shall be increa~ect hy an amount: equcl to theproau:::t. of such arntlJ~nt 
, ~~& th~ cbs~-of-livin~ adju5~~ent (or such t~x~ble year under section' 
,l{~jl~~,' ~~cept thet subpaxagraph (SI thereof shall be~pplied by 
"substft:u~ing '1995' {or '1992', ' 
,':", ,", (e)' Regulaticti£. -;-The SeCrv.tHY shall prescribe such regu] at.i oriS 

"z(s:fuay' be necessllry or appropxia.~e to, c .. r.ry out: the: purpes,,::,' (,f thi:. 
'~'i:i2't'i on .. '. ' , 
"'",.:',;,{bl Clerical i>..-nend.mE':nt,--The tllble of 5ection5 for such subpa.r~, :is 

'.'al'ri~'I1'~ied by fn$Cltil'lg 'after the item .tela~~ng t.':', SE~cl.i or. E.039t:: t)'le 
~f·o'l,f6wj ng new i tern; 

"Sec, 063SF, NOLice of 1~I9c gifts 
received from'foreign 

, persor,s,' ~, 
(el Effective Date,--The ,'arr,~nd.'T\ent.:. IMdtt o)'thi;. section 5hcd~ 

ap.i:l1'Y'~o amounts rcceivttdafte:r th", dale of thfi ,eni:lcr.m€tnt (if th'; ,<; />.-::;.,. 
ir~,:toll:>:~ble y;;:&rs ending after such d<iu.:,' 

SEC>, ,415. , MODI FlCAl' 1ON OF RULES KEl.Jl.TIJ~G TO rO?-E:lGN TRUSTS I-.1HICHARl:: 
.,. NOT GRANTOR TRU$i"$, 

'<:~,'OlJ Modification ofrnte1:eSl Chlirgi: on AccuM.:1ation 
~':',Dii5:t.iibutions',~..:.subsection la) of ,f,ectiofl 668 Ln:lating l(~ intere!;.t 

'i:!harg'e on aeeurnulat.ioil di£t.ributiorl!. from fOl"eign trusts)' is amended to 
" ieada's 'follows:' , " " " 

,. tal Geneial Rule,~-for purposes of ~he tax detetrnined under 
Se'd'i'on 667Ia)-­

, , (1) Interest determined using underpayment rl':lt~s, - The 
interest charge dE'!te.r:mined under this sect ion I,.:i ~h respect t.o 

"',' ','any dist..ribution is the .arnounl of .lnt~r@st ...,Iiich ,wo\dd be 
de'tetinined on the pattial teD: computed under section to€.7 (bl (0:: 
the per:iod described in 'paragraph (2 j u~in9 the rates and th~ 
method under sectj on 6621 applicable to underpay'inents ,of tax, 

."(2) Pcriod.--Fcr purpose!': (')f p .. uguph (1), U;e p,eri6d 
descrfbed in this paragraph 15 the- peri(Jd whic:r. begin.:. Of. '-h~ 
date' which j s' the applicable nutr\bElr of ycars b€:folE<· the date of 
the distr~butJon and which ends on the date of the 
distribution .• 

,. (3) ;"'pplicable- nurr.bc:!' '9f yea:s,--fcr pl;rpcse-s of 
paragraph (21:-­
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I. " 
.. IA) In general. - -The applicable number of years 

" " with respect to a distribution is the number deteu\,\ined 
", by dividing-­

,'./ . .. ", ;"." .. IiI the sumo! th~,product$ described in 
subparagraph{S) with re~pec~ to ~ach 
undisttib~ted income year, by 

,"11i) the aggr~9ate ~ndistributed net 
income. 

The quotient determined under the preceding sentence 
shall be round'd ~nder procedures prescribed by the 
Secretary. 

"181 Product described.- FDr purposes of 
subparagraph 'A)~ the product described i~ this 
~ubpar&gr~ph wi~h r~sp~c~ to ~ny undistributed income 
ye~r is the product of-­

.. (i) the undistributed net income f6r s~ch 
'.:,1 " , year, and 

. - Iii) th@ .!I1.1l'I\ of the number of taxable 
years 'betw~en such year and the taxable yea: of 
the distribution (counting in each case the 
undistributed income year ~ut not counting t.he 
taxable year of the distribution) . 

.. (4) Undistributed inco)'T,e year.--foI purpos:es t.,f th~~ 

$~bse~tionJ the t~rm 'undiltrib~ted incom~ year' means any 
. prior taxable year of the trust for wh~ch there is 

und.istr.ibuted net jn.;onl~, ot.h~x:, than a t.axable year~durin9 all 
~f.whiCh the beneficiary receiving the distribution wa~ not ~. 
citizen or resident of the United States. 

'" (;,) Det(!;.rmlnation of undistribut.ed net income.-" 
Ndtwithstanding section 666, for purposes of this subsection, 
an ~ccumulation dist.ribution from the trust shall be treated as 
reducing propo,rtionately the undis:tr.ibuted net income for 
undi~tributed in~ome years . 

. , (6) Periods befo:e J9~6.--1nt(:H.:st for the: pOltior. of thc:: 
p@ticd described in paragraph (2) which occurs before January 
l, 1996, shed 1 bE! dete::mir. ..d-­

"(AI by using an interest rate of t ¢ercent, and 
'> (bJ ..... lthout compounding until J2Inub'ry I, 1S'~6.'· 

'(b) Jo.busive Transactions.--$ection 643la: is amer.ded by inserting 
"a{t'~:r paragraph (6) ,the following n~\-J pkuguph: 

. ;:.,~',., .~ .. (7} Abusi'\Te transact.ion!·. --The Secretary Sholl' pr,:sc£ib~ 

such regulations as may be necessary or approprlate to carry 
out,' thE! purposes of this p&rt, includlns regulations to prcvent 
avoidance of such putpoBes,' ' . 

: ,\ 
. {c) Treatment of Loans From TlustS.­

(11. In 9~neral. -Section 643 (relati))g to definitions 
6pplicable to subparts A, a, C, And 0) i. amended by adding at 
th~ erid the following new sub~ectjon: 

'"' :>'-~i) l,o",ils fLOlfI,fjOHign Trusts.··fcir purposes of subport£ E, c:, 

and'[}--' . 

. ! ". 

."'.' . , (1) General rule. --Except. as provided .in regulat.ions, if 
a foreign Liust m~ke& a IDan of ca~h or marketabl~ S~CU!jtj~» 
diractly or indirectly to-­

. . - 'IAI any grancor or beneficiary of such t.rust whe 
is a United S~a~~s person, or 

, . (SI any Uni t,ed States person not. described in 
subparagraph (AI who is related to such glbntul 01 

beneficiary, 
the ~mc~nt of such loan shall be treated as a diHribution b J• 
sueh trust:. to such grant-or 0.1: beneficiary (,H' thi case may bel, 

., (2) !)efjnjt;ions ~nd spec:i111 r'..ll.::!•. --F'O! pl.ap0sG:s of tLi s 
subsect:i el) ­

.. (A) Cash.· ~The term . ca.:.h· j nc; ude$ f<;[.;:;~ gn 

F' ?4/lb"• :.J... :.J 

__ &.-.,c'- ... "c::"r. 
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:.: .' .,' 	 currencies and cash equivalent~.
! IB) Rel&ted person.-­

, .. (i) In general.-':'''' person,is reliHed ·~O 
ano~her person if the ~eletionship between such 
p~tson8 would resul~ in a dlsallow~nce of 
'losses under section 267 or 701 Ibi. In 'apl-'l'ying 
section 267 {or purposes of th~ preceding 
5enten,ce, section Z67(c)(41 shall be applj(!d as 
if the family of an indiVidual includes the 
spouses of the members of the familY· 

''',. , .. (ii) Allocation.--If any person dascribed 
in pau9rap'h (1) (S) is .related to more th~n one' 
person, the grantor or bene!ici~ry to. whom the 
~reatm@nt under this subsection applies, shall 
be determined under regulations prescribed by 
the Secretary • 

.. (e) Exclusion of tax-exempts,··The term 'United 
States person' does not include any entity exempt. irom 
tax under this chapter . 

.. CDI Tru6t not treated as iimpla tr~st,--Any trust 

, , ~hich i6 tleated under this sub6ection as making a 


distribution shall be 'created as not de~cribed in 

'sectiC'>n 65), 


(3) Subsequent trllnsl>ctions' regarding lotH: principii) ,--If 
8ny loan is 	tiken into acco~nt urider paragraph I] I. anyi, ~,' 

, .,1"' $ub·sequent. tran.:>action betYJeen chi:; trust alld the' OLi gi no;: 
boir6wer regatdinq the p.rine~pal,of the loan (by w~y o!' 
compiete or ,parti~l repayment, satis factl,cn, cancellctt 1 ()II, 

.: . discharge, o~ otherwise) Ih~Jl be disregarded for purposes of 

title,", : 


(2) TeChnical amendment.--Parngraph (8. of seccior. 7872,:1 
'is amended by inserting 643[i)," before "or12'i4" each 

,~.~\ ',' pl~cc it appears;

(ai, Effective Dates.~-';' 


(1) lntere'st charge. --The amendment made by, $ubsection r a 1 
sbe,ll lIfply fo dist.ributions after the'date of the E'fH.ctTntlnL of 
thfs Act. 

(2) A.busive 'transactions'. --Th'E' 'amendment made by subsection
"., :, 

,(bl shall take eff.e~ ori the date of th£ ~nactment of thlS'hct. 
(3) l>o=lfl!i from trur,ts.--Ti'lE amendment made by sul::.>liccticn 

Ic) $hall apply to ,loans of cash or merke~able securities alter 
September 19, 1995. 

s'£C',; 416,' RESIDENCE OF' ESTl\TES AND TRUSTS, ETC. ' 
"t.'" I 

".' (a) Treatm~nt as United States Person.~-
(1) In general,--Paragraph (30) ofseetion 7701lal is 

,amended by striking 51.lbparagraph (0) and by ins€:rting .lit.er 
subparAgraph 	 Ie) th~ following: 


.. (D) any estAte or trust if ­
•. (i) a c(.>u;:t loIith::.n thE' United States i!: 

" (', able to exercise primary supf:;:visiCin OVE!! lh\:; 
adminis"tration of the estate or trust, .1Ind 

,. (ii) in the case of a trust, one or more 
United SLa~es fiduciaries have the authority to 
control all substantial decisions of the 
trust." . 

12} Conforming ~mendment.' -Pa.ragrClph (31) of SC<::L,)on 
71ol(~) 1s amerided to r~ad ~s follows: 

, , (.3l1 f'o,reign estatl! or trust. --The t.Cfrr. 'forf;ign estate' 
or 'forei~ri trust' mearis any estate or trust other than an ' 
est~'te or trust desc.::ibed in section 7701 la' \30) I D) , • I. 

(3) Effeccive' date.--The amendments jT,adc, by thif. subsection 

,17 of ,is ' 	 04 25;96 14:48:~ 
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, shal-J ' apply-­
(A) to t~x~bJ~ years beginning 'aftor ~ecember 31, 

1996, or: 
(SI at the election of the trus~ee of a trust, to 

, " . taxable years ending after the date o!, I.he erlactment ,,1'~ 

this Act. 

S~ih ~n ele~tion, one. made, shall be irrevocable. 


:"'.lb')' D6rriestic Trus,ts Which 'Become' Foreign TruH~.--
(I) In general.--Section 1491 (.relating to imposition of 

ta~on tran.f~r5 to avojd income taxI is amended by addini ai 
...... the end'the following new flush sentence: ' 
~':'Jta ~rugt \oJhlch 'is not a !oreign trust. 'becomes a foreign tnlst, such 

·,'·,'eh.lst shall be treated for purposes of this section as having 
,·tfal1s.ferred, immediately before becoming 'a, forei9n trust all of i t:.~,
"ass'"e'ts to a foreign trust.". ' 

t 

, (~l Penalty. -Section 1494 is amend~d by adding at Lhe end.:" . ,
>,', the follo\oJing new subsection: . 

... : '::.,' (cl' ·Penalty, --In the c.ue of any' failuL't.: t.o file a'ret;urn 
':r'eq~~ired by t.he Secret8ry i.t;ith respect 1.0 an~' tcan,sfer described in 
:'B'~.ct:ion14 91 with respect to a tru!itt the person required to fil (: !HJch 
"fet:'Giri' sha.ll b~ liable to! the pe'naltie!: provided in s0cLiDn 6677 in 
tlie sam"; manner as ifi such failure ....:erE' a failun~ Lo file 1'1 return 

iJhder Il!.'ect:i on 604 B (ill ). I I 
 • 

(3) . Effect.i ve date. --The a:r.endrr.e;,ts IT,,,de- b)' thi!; :.ubsectiN. 
shail take effect on the date of the enactment of thl! Act. 

~ ' ­

• 'I' \ 
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P. 26/26 .'" 

04J:'/96 

I 



····MAR-22-1996 16,: 05 TO :'272 
~. , 

EXECUTIVE OFFICE OF THE PR.ESIDENT . L.RN! NO: 3879 
OFFICE OF MANAGEMENT AND BUDGET I 

, Washington. D.C. 20503-0001 FILE NO: 4BO 

3/22186 	 I· 
LEGISLATIVE REFERRAL MEMORANDUM Total page(s):& . 

. . TO: Lel.~rSllaaUtlVVGG.L~raJr0n .officer. ~.ee Distribution belOW:. . •. . ",. ..... ,. 

FROM: ~~. ~. ...., (for) AssIstant DIrector for LiQISlative. R~ference. 
OMS CONTACT: AnnaBRIATIC0395~7 7 .legislative Assistant's line (for simple respons~s): 395·7362 

C=US, A=TELAMAll, P= OV+EOF>, O=OMB, OU1a:lRD. S=:;:BRIATICO. G=ANNA,I=M 
brlallco_8@a1.eop.gov . I 

SUBJECT: Equal Employment Opportunity Comm. Proposed .Report RE: HR849, Age 
Dlscriminatlon In Employment Amendments of 1995 . 

OEADlINE: Sp.rn.Monday, March 25.1996 . ". 	 i . 

In accordan~e with OM~·ClrtularA.19. OMB requests the views of your age'noyon the above S~bject before .' 
. advising on its relationship to the program of the President. . 

Piease advise us If this Item will affect direct spending or receipts for purposes of the 
" "Pay-As.You.Go" provisions of Tttle XIII of the Omnibus Budaet Re.;oncillatlon Act of 1990. 

. 

COMMENTS: Attached Is a draft EEO,C report on H.R. 849 as currently drafted. It Is our und~rstanding 
that H.R. 849 may be considered on the Senate floor as early as next Thurday, March 28th 

I. (under terms of the Unanimous Consent Agreement on H,R. 84~). . I . 

I have also attached copies 

'., . 
of pr:oposed amendments to H:R. 849 which may be offered 011 tile ~enate noor. Please 
provide comments on these amel:1omenls as well as .the draft. report.· Thanks. ! 

DISTRIBUTION LIST: 
AGENCIES: 3D-EDUCATION· Jack Kristy -'2024018313 

61-JUSTICE· Andrew Fols - 2025142141 
62-LABOR - Robert A. Shapiro ·.2022198201 
76-National Economic Council ·Sonyls Matthews· 2024562174 . 
.92-0ffice of Personnel Management - James N. Woodruff - 20.26061424 
. 118· TREASURY· Richard S. Carro· 2026221146 

EOP: B. Lltan/K.Klzer 
S.Rhlnesmlth 
S:Redburn 
S.C~n: 
BOb Demus 

, . 	Joe Lac'key 

OMBLA 

J.Thompson 


. Steve Wamath 

Carol Rasco 

Elena Kagan 

Tracey Thornton 

Janet Forsgren 

Jlm'Murr 


",":' • , .... ~4·' .... ~, .. ~ '"' ',' 

http:Pay-As.You.Go
http:OM~�ClrtularA.19
mailto:brlallco_8@a1.eop.gov


--

'! ',MAR-2Z-1996 16:05 TO:272 - S. WARNATH FROM: DADE, J. 	 P.2/17I 
RESPONSE TO·' LRMNO;! 3879 

LEG IS LAliVE REFERRAL 
FILE No:1 480MEMORANDUM 

",. - ,i 
"I{your response to this request for views Is simple (e.g.; concur/no comment). we prefer that you respond bye·mail or 

by faxing uS this response sheet..· . . I 
If the response Is simple and you prefer to call. please call the branch-wide line shown be/ow (NOT the analyst's line) 

. to leave a message 'with a legislative assistant. i 

You may also respond by: 
(1) calling the analysVattorne),'s direct line (you will be connected to voice mall if the analyst does 

'. (2) sending us-a memo or,letter 
. Please'lnclude the LRM number shown above•. and the subject s~ow'n below. 

TO: 	Anna BRiATICO 395-7867 
Office of Management and Budget 
Fax Number: 395-6148 
'Branch-Wide: Llne(lo reac~ legislative assistant): 395-7382 

______--,,---'--____;...;...,;;....;....____ (Date)FROM: 

____----~~~----------...;....--------. (Name) 

not answer); or 

__..-----,.--.-___________0...-------.-__. (Agency)· 

--'-__.,.........;...._____.......___.....;...,,;.___.......;..;;;....___ (Telephone) 

SUBJECT: Equal Employment Opportunity Comm.· Proposed Report RE: HR849. Age ' 
Discrimination In Employment Amendments of 1995 . 

The following Is the response of our agency to your request for views on the above-captioned subject: 
" , .' . ., . I 

Concur' . 

____ No Objection 

__ No Comment 

.;.....;..._ See prop,osed edits on pages _.......,..__ 

___ Other: _-_____________­

___ FI\X RETURN of~paQes. attached to this response sheet 

. - ... , .. ,r'···· 
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DRAFT, March 22', 1996 

March X. '996 

The Honorable 
United States Senate 

:. 'W,ashlngton.'O.C. 20510 

OeDrSenltor 

I em wrJtlng to express'my opposition to a provision in H.R. 849, the Age 
Discrimination In Emp10ymant Amendments of 1996. whiClh would requiretno! 
Equal Employrnent Opportunity Commission (EEOC) to co'ndu'ct a study of abilities ' 
~"51sto', public' safety jObS and Issue advisory guidelines for the admInistration ,of 

, these tests;. ',:'. ' , ! 

,': ' , " ' , 'i, 
It jg my vIew that the study Inc guidelines provloiono Ghould be opposed for 

severalr.easons. At the outset, I am concerned about the e'xpenditure of $5 rhillion 
dollars on 8 study whIch h; very similar tothestucy on thiS s~bject that the ! 

Commission i'ecentl~ completed, at, Congress' direction, at seQst of over $1 I 
minion. ,Conducte~ In concert with the Department of Lebor, thlt study carefullv 
analyzed many. if not mo~t, of theinu8S8numereted in H.R. 849 r Gnd: (1) 'I 

concluded that age Is 8 poor predictor of performance: t2,ldontlfied critic'el • 
p'erformancecrlterla for public safety Jobs; (3) listed several tests that could be 
used to measure thesG criteria; and (4) ~xplained that these tests can be proc~rlY 
validated in 8,ccorda,nco with current (egeland professional standards. ' 

Secondly. insofar as the bill, contemplates the creati,on or identlfic~tion 9f 8 
"safe harbor" test for public safety offlcia'lS, or "sste harbor" elements for such 
tests to include. critics of the, previous study fail to take into account that it i~ , 
virtually Impossible as a technical matter to identify or develop suche test or tests 
for the broad range of publlo oDfety lobo ocrODa ino· oountry. To be vlllld, tn~~e , 
tests must be measured against particular job functions. To create or Identify Isuch 
a test or elamenta of such a teat, assumptions would have to made about how' 
local pollee and fin:Ldepartmant&&tructure their workplaces. 'For tne guidenne~·to 
be u&sful to them, these departments then would nlvi to structure their jobs to . 
conform with assumptione in the guidelines. Setting job standards for state o~d 
local public ,&afety departments is an inappropriate ,function for the federal 
'government, Including 'the ,EEOC. "I 
" Thlrd~ the expenditure proposed by H.R. 849 roilies con.cerns, especiallyl 

. giv'en thR Annrmnll~ en.llanoea the Commlaslon currently face5: Nearlv 100,00 
charges of employment discrimination will be filed with us this fiscal year and bur 

, pendi.19 Inventory will iuulucJ" lIpproxlme.tely 100,00 charges during thi,s .same I' ' 
perIod. If· Congress is willing to appropriate to the Commlllsion an additional &6 

': ' 

____'". ..~"" ...,._·"."9*, · •. "w"'._.____"'.~.__' - ..........~-------

I. 


, ' 
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.. million, these funda COUld make a significant difference. in our ability to fulfill our 
'''''IS810n. Absent a supplemental appropriation, the Commle'sion does not 'have the 'l,, 

funds to ,eO,nduct thi,sstu~y.·, '.. .' I ' 

Finall,Y, it is unnecessary and duplicative for the EEOC to Issue advisory! . 

guidelines. The EEOC has adopted'the Uniform Guidelines on E:mployee Seleclion 

Procedures, ·29 C.F .R..'601 (, 978) which provides specific standards of validitv . 

that tests should meet that result in adverse impact. While the Uniform Guid~lIne8 


. do not apply directly to ag8 diI30rimi"Cl't!on~, tho Ago Aot rogulations incorporcs~~ the 

Unifo.rm Guidelines standards. These standards are working well end need .neither 


'replacing nor updating.' , 


Thank you for your consideration of this letter. The Office of Management 
and Budget 'advises that the>re> iG no objootion to the submlt.lon of thio rCllport to 
the C~ng'r8ss, from thestsndpoint of the Administration's programs. ' 

,'Sincerely. 

Gilbert F. Caselli, 
(;t'\sirman 

, .' , 

2 . 

.... 

http:Unifo.rm
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Propose.d 

H. R. ~'-I.q whi chMOY . b~. 
offere.d on· ·the. Sc:na-lc. -+100 y­

. . . 

QS early' as Morc'h 2B..fh": 

". " 

.' .. . . 
" , 

..' 
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, ,Culcm]i.tr Suo _ 
, " 

p!\l'roR8: To Dm&nd. the .Age Dilic:rim.inatitUl 1n filn~f\lnyrn~nt. 
Aut. of 1967 .to clarify :thnt inmtutionR of highet· cdu·, 
cation ,may offel' Ggi.ooMd voluntary eArly r.ttJ·f~ment ' . 
incentive benefits' for tenured faculty . 

. ' :,. 
, ' 

(no.) ___ 

{titloj ________--------.........--...:.;..-""'"--;---__ 

Referred to the Committee on ___~~_.......__________........ 
, ftllcl ordered to be printed 

OJ'd~rod to lie on ,the tllbJ,~ ODd to be ,prillted 

AMU~D)ll[l\"'S intended' to be' pmpoaod by Air. ASHCIU)F"T ' ' 

'Viz~ , 

1 ' Strike the &eCtion heading 'of at.c~on 4 8n~i lnaert the ' 
~ '" 

,2. rolloWing: 
, , 

,3 I:I~C••• VOLUNTAltY ltA&t.Y RBTIft.IM:Bm INcitNnYB BBNB­

, nm. 

S Soetion 4:(1) of the Age Db;min1ination, in Employ­.. 
6 mcnt Act of 196'7 (29 U.S.C. 62S{l) ia 

' 

ameliued by add· 

,1 irig n.t: th~ end therotlriwirill new pu'a;rAph: " 

4. 

.. , I ' , 'I 

http:Culcm]i.tr
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, ,'. IiU.I.C. 
, ,. '." , 

2, 
1 "(4) It shan n,ot b6 l\ t.;oln.tion of cnbseetioD{u}, (b), 


, ,2 (e), (e), 01' (i) Holcly becausc a plnnar lllTlU'lgOmcnt of ' 


3 un, institution of higher oduCQtinn "h\8 dermorl ill lOotion 


4$ t201(n) of tho HigllerEdlJeuLiuli Actor laG5 (20 U.S.O. ,r 

~ 1141 (a))) nffpr. Nnf\l(\ynP.A whl) arc Bemnr under u eon· 

6 tract of unlirwtecl tenure (Of Rimilo.r arftuigemeDt J)I'ovid­

i ing fer unlimlttKl tfnuM) bonoAli Oil vnluntary Mrly re­

8 UNment that DJ"4) redUGl\{\' t)r eliminated. on thv fHl,ia ot 
( I •• 

'#I Age. "" , 

11 At, the end ot&t.'etion ei {as so redeSigna.ted), ndd t,be " 


12foUuwint- ' 


13 (c) EFFEC'l\' 0:\ CAtSEB' OF AcrION 'EXISTING B~ .. 


14 l"OREDATE OF ESACI'MENT-,' The amendment mnlle by , 

, , 

'l~ ,5eotlon' '4 'shall not apply with ~~~t to a.ny O8Uao of 1l.Q. 

16 tion ruisinr under the Aae Dlacrimination in Employment 

l7 Act of 1967 prior to the date ofenacbnent of this' Aot. 

..' ~ 

, 5., 

,;. , '.": ',- ~-,' 
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Q:\ALQ\AlD90·112 a.Lt: . 

. ,AfyIlNDMEN'l' NO. --.: CAlendar No. ~ 

Put"POIe: To i)rc>vide a substitute amendment.' 

~ TIll: ARMAn 0 .. TID 1JNrtED 1frA........jO'Ib CCa••• 1&:1 a.a... 


To amend the Age DiS(!nmination in Employment Act of 
1967 to reinltate an exemption tor certain bona fide 

. hidnr and rttirement plana applicable to State And local 
flrefi,hters ,and J~\v enforcemezat otlicen. and tor other'. 
pUrpDMSI• 

. Referred to ,the Oonmllttee :011 ~abOr 1M tLaarl Resources 
and ordered'to.be printed 

Ordered to l,le ~n the table And. to be printed ' 

, &(J~Dl.I&:NT· l~ 'r~~~ 

to be prn}V)5ed 

Vii: 

l' Strike ell after theen.nctin, olD-use nnd insert the'lol­

l,lo~ 

" IIOTION1••BOI;tt Tm.& 


" .ThlA .Act may be cited as the ajAle DiaarlmlnatioA. 


5 In Emplnym.mt .AmMldment& of 1996". 


6 IEC.1. AGE DUOJlDfJNATrOH ~. 


7 (e) R,IPlIJ.. 'OF REP&ALla.~tioll 3(b) ot tile A.g8 

8 DiscrimtnaUon i": Emp)U)"Iilent Amendmentlcf 1986(99 

9 U.S.O. 623 not.) it Rpealed. 

P. 8/17 " 


. : 

.' ," 
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l'I.t.,(', 

2 

1 .(b) E~ln'p'!·laN.-&ctlon 4ti} of tho Age DiK~rlml.. 
.' " 

2 nation in Employment Act of 1967 (29 U.S.C. 623(j)), 

3 . 1\& in offeet bM,ed1a...~ betdro Jjeoem~r 31. 11>93­

4 (1) i. I'OOnri.otlMi u· 8\\ob Motiorl! Gnd 

5 (D) M "0 I"CCnaetocl, is amolLClod ill p''''paph 


6 '(1) by at.riklni U l1ttalftod thoaao" And oil that fol- . 


'7 .' Iowa tbroqb II1&83, and" anli lnIo~ tho foUo\V-' . 


ts inr: "atttuned- . 

9 . u(i\). Ule ~ ot. h1rln, or retirement, ,re­

10 speetively, in erreo~ llnder applicable.State or' . 

11 1~ law on Mnrcll 3, HiSS; or 

12 U(B)(i) it the indhiduul was not hired, the 

13 age ot hlrtnr III eftecton the dateot su.ch fnil· 

14 ltre or refusal to hif'l! under applicable Stntl1 or . 
15 'local 18" olu\oted after the date of ehMtment of . 

; " ..... . 16 the'Ale Di&4riinination· ift Employment Amend·: 

17 ., mente ot'199S; or 

18 U(U) It appUcable State or luoal, Il\~ ''faa 

19, ' ea.actad after the datA of onacbuent of the .'\ce 
, 

20 Dieorimination lnBmptoyment AmeDdmenta or 

21 1996 and tho individutU waa diadwted. the'(.,. 

22 bi8ber~f-
23 UCI) the'l\18 of ~tiremcut ill eff'eet on 

24, .. tho date ot cnnh di~r.h~ nndAT RllP.b law; 

2$ and 

p, 9/17 


.' : 

·1. 




, 

.: < 

> 

'\' , 

~. 10/11 

a ' 
1 "(lI) ll&'O S5; andn 

, 


2 (c) Co!'8TfUJeTIOX.-Nothing in th.e l"OpeiLl. ttonact· 


3 n'lent.and t\mcn(\rnent made by lub&eotiona ta) And (b) , 


.t. t;ball be oow:t.na.c1 tt. ro.nke 'lawt\,l the failura or rtti.wl 


S to hire. or the (1i&charp of, lln individunl pllnuN1t to a. ' 


6 11\'" t11A~' 


7 (1) walena.cted t\fter ~h ,3, 1983 and. befoN ' 


8 'th.e dAte ot enaotment of Ul@ .Are Dl8cl1.tn1natton in 


9' EmplcfR\ent .Amen<m;.tDtc ot 10061 and 


10 (2)lowored the aat of hinnl or ntirement. re. 

11 spectively, for flreflrhtera or1&w ~n!orement oft\oerl 

12 ,thct \VAs ill etteet under8pplicable S~t.ol'looalla\v 
"" 

13 on lxIarah 3, '1983. 


14 8~C. t. S1"U1lY .iJt1D Gtnn~ poa' PWOaM»tCB ' 


15 TtImL 

l~ (a) STUD)'.-l"ot.1at.e, than 3 )'em after tht: date, 

11 of eo.aotment of thli Aot. the Chairman or'the Eq\ull Em'!' 

18 ploymen.t OppOrtunity qomp\laalon, (J~terred Win tbi, .CIC~ 

19 tioaaa Htha ChAirma.n") shall Qondunt., dlreeUy o1"by con­
" . 

20 , tract, a study. and Slhl\ll ,ubmlt to tho appropriato tom­

21 mltt888 of Co~ a report' baaecl on the reatltA of the 

22 study that ablill incl\l(~ 

(l)a llat nnd ~loscriptl<i11 of all left. avtUlable,. 
tor tho nUCSlrncnl ()f ,AhiliUftll bnportnnt' tor ,the, ' 

http:oow:t.na.c1
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O:\ALD\ALJ)96.L12 
,. 	 . 

' 

1 , '. completion "of, public RIl.~cty' tlufcB' p'criorn,,,'(\ by •law 

a· ontoroementotncel'l nnel nL'8ticbter&;' 

,) (2) a .liat· of tbe public aneet)" tnska for whIch 

4' ncloCf\Ulte ~tJ (l_ribod in pal'ft;raph (1) (10 not 

5 exiat, ""',' 

6 . (3)' a cltlcription or Ult tecbniCal ObUC\C&erittiot 

7 . that tbe ~itl &baD meet to be In eompliAnCt with 
..8 npplieabte ~ereraJ. civil ",nt. law and· pol1Qles;. 

'J. 0: (4) a dHoMl\t,jt)n n' the alt.e",-ativi method,_ 

10 that tu"e availablo fol' determinins minimally aeetpt~ 

11 able perform.a.lloe ItAftd.l"Cta Orl the *-tl. 
12 (5) ft deacription of tho admiDi.a~ativo 8tand­

13 tU"w, -thlt, Ib()u~d be met. ill the IlWniniIItr.'t.i\m, MOr­

14' ing. ,:ncl80Dr'8 int.orp1"l!iation or thR t.lta~ 8.Ild 

15 (6) aD namJraitlon of the eKtent to whlab the 

: 16 telta are cOIt-efteC!tiYe, ftre IRfe, anel comply with U1e '. 
. 	 . . 

17' Federal civil rightl 1a~ And pOlicios. 

18 (b) ,4DVlSOKi' GUlfJS1A.NI:S:-Not later thau " 1'Iar~ 

19 . BfitAr the dat. or flIMntnl~nt Dr tbil Act, tho Chairman' ,hill 

20 'develop and i.."", bMecl Oft theftswta of the ltudy ~ 

"21 quire(\ by .ubseCtion (D), ndvisory guidelines tor the ad· 

, 	22 minytr&tion and usc of'physieal and mental aiD•• testa ' 

23 to mcDSUJ'C the oblULr &lid competena,y of lc\\Y .nlorcement 
, . 

, ' 

24 offtoe~ Sl.nd ftret\ahters to ~rform therectuirCmcntlat the 

. . 25 jobBor the offtoors and firefighters. 

" 

P. 	11/17 

q. 
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, l' ~ (C)CO~SULTA"IOS ReQUIR&)[E'~"'; OPf'OR1'GXr'rr 

, 2, FOR PUBLIO Coa.!)rENT.­

3, ' n)'CON8tJl.TATION'.-The ChAirmnnshl1l, d~~' 
:, ' . . 

4 ing tllfJ conduct or. t.he st.\ldy requirf,d by ..ubaoctlon 

".': 5 (aJ, OOn.8ult with.:......' 
(4) the Deputy AdrDiniatratOr of the Unit.' , 

.6 ' 

ed StAtM 1f'in Adminilt.rAtiom, , 7 

,8 (8) tb. DirectGr of the Federnl Emera-Dey 

, )iaa~AWut .\.priO.)"i :'9 

10' '(0) orl'N'lizations that fl!prcHnt 'lawen­
« ,I . 

,lL 

]2 ot the o(\'1eers and firofirhtel'S, and 

.' lD) orpnuations tbat. naprea'ent older 1ndl..13 

14 'YiclUflLl'. 

. (2) rUBUC', co~ndENT.-Prior u). [Billing' the15 
adviaol'Y galdeUnOl required in lubaeetion (b), the16 

, ,. j '. -' " ' 

Chairman slLnlI provide an opportunity for publi~,17 

18 eomment OD the propoled advilOl1l\udeUnes. 

, ,19 
, " 

(d) Df!VE1.4OPMBN'l', OF STA.~PA.l\D8 FOR'VDLLNIIS8 

20 PROGRAMS...;..Not Inter ~n 2 years after the date of en­

21 actment or thlaActt the Chainnan ,1uUl propOse advisory 

.. 22 Itnndatda for ,,'eUn_ Pt~fr"~S tor law onforaement offt­

23 ,cera lln<1 firefipterl. 

. 


,n .' • ' .~:" .. 

P. lZ/l7 

, ,~ 

,", ,';': 

\0. . ~ 
" ' 
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l' (el AUTHORIZ4T10N OF APPROPRlATION8....:...Thern II 


l anthoriZOd lobe approp~Uited 85,000.000 ~ carry oU,t this 

.: I, 

3 seellon. 

4,1ze. .. w&'Cm1li 1141'1& 

'S (ft) GItNItRALt' 'RFFRf'!'TrvED.A.TE.-Emltl't aa p.,.,. 

6 vided' in tubMCtion (b). this title and theamendmentl 

7 trWle by this title ahftll take et!ectoon the date or enact. 

S ment ot thil Act. 


9 , (b) SPZCIJJ., En·'I::C1.'lV£'DAT£.-The, repeal ,made by 


)0 lP.p.t.inn 2(A) AnrI thP. Nenru:~t~nt 'm8tUrby uetion 2(b)(l) 
,,' 

11 shall take e£feClt an December 31, 1993. 

, ' 

1,. , ' 

"'1'"""'" 
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IN THE SENATE OF l'1IJ: UNITED ITATE8-to.,,, Coq., Jel Selfl. 

H.&a48 

Tn, umcntt t.ho Age DhlC.~l;millt\tion in l~ml)loY'lll\'}l1t Act 'of 
19,)-; to rubl"tntc 411 ~Cml)thJtl fol' ",,"'1111in bonn ftdc 
hh;n~ nue1 l'ctlJ,(lanent ll1ml" llppUt'llhll' to Stl1t~ Clnd loenl 
fil'ef'ightcl'J!1 uml1nw ~nrOl·\.\l'nllmt ~)mC\\I'Ii. LUu1' for othOl' 
pmposl.'s. 

·R,li'Ol"l"('l(t t.o tlw Cl)mmitto<.· on ______-,--_____ 
l\ud cu'dort'tl \0 1M.' ,tl'illtcd 
, " 

,.' 03'tll!!'cd' tn li~ on tb~ tabl..• nml' to he printed 

~la:SD~'~~'!' I~ '"(11& !'\I~~ ote" A SnlIiTITt;T~ Intonclc.'I(1 
, to hi' propostxI'by , ~c.FF'tJpOS' 

\'iz: 

... , lowiul:t:" 
3 .zenON 1. IllOKT 'frILl:. 

4 Till'; A(!t nluy l~ dtNl (\Fi (\u:, ·...~t' p'iKCrimiuo.tioll 

·5 in Elllllloj'nicmt ..4Jnc!l!ll1t(mtH of i9Bn". 
c,., '6 IEC. a. DIN8TA.'l'!HENT OF EXEMPTION'., 

7 Hl~l·tion 4 IIf tlac ..\J(t' Di""'I'huimltioll in Ell\l>lllymcllt. 

8 Act '.)( to()7 (29 U.R.C. ti:l:n iH mUl'lulcd hr hUk'I,tiu#{uttcr 

9 ~tlh~til)n til rill' fnltc)\\iuu: 
", 

, . 
~:':"r; ":";"~,~,,,~,,,,,,,,,,~,_-, . '_,'::~"~;>':~l~~·_~~~-r.a;,;" ':, ......::.,'l.."'.. ~4__.~... : i, ...... 

P.14/17 
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, J 

"0)(1) Xl tllallli u()tbo unlawfl,l tor an OlftplOJ."e1' that 
" 

2 is 1\ Rhlt(·, " "uUtieal aubdi\;sion of u StAte, an al1'm~)' 

,,3 01' iIlHtt,mu'ntllllty 6t t\Stnte or u I)()Utlcal subdhisiOli of 
4 It Stut~. 01' lUI intcl'stutc llgC'RCY to fauQr refl\~(' to hil'C 

5 ur tn lUf\cluH'~ nny il1di,\1'hmllx.~4u~ (Jr,.nch Inclh1dunl'K 

fi nf.n;' if- ' 
, , 

7 "(.4\)0) ~ut:h actiou 18, tAken Wltll respect to till' ' 

8 l'Ullllo,Y'1llent of i\11 imlividuQI M n firefighter Ol' 0.&', n 
, ' 

9 li\\\'l'IIfon.·cnlcnt. oftk"J'j ,
" ' 

10 ,.tOi) the indi\idLtoI htll nttninod tho n~ of hir- " 

I ] , iug ~'JI" [.'t·l i I~mOilt. R.·~pet.·tively, in effect untiPI' d(lpli. 

12 ',,'11,1 ..1 ~tat4 nl" loo~1 lA'~' ntl 14npoh .2, 1082. A,uC\ ' 

13 n(iii) if thc,ial,lhidual is dis('harged~ 

14 io(I) tlu..~ Sinte, politicnl 'tillbcth'iaion, 01' 

15 otllt:!f' t'ntity lU1F; cstnbliahed the .yctem, (lQ­

16 l'iel'ihed in [jllrl\gt'nph (2); rmel 

[.7 "(II) tile hu'''i,tuIL11w" riot made thp dcm.. 

L8 't~1l8tri\tion fil)(.~ifjec1 in Pl\lt,~ph (2~; nn~l 
t9 U(B) 81.\cboctlOl. iii tnl~cn pursuant to' a 001\4 . 

, 

20 t'itl~ hh;ng or retii'cnlcut plllntho.t is Dot Ii subtcr­.. .. 
,21 , t\.!j!!..lO m'lute till'! PlllT)~~CS ,ur thiti Act. 

·Z2. "(~)' 'I'u meet .JIl' ·.tl(1\liN!JUrnta, of parn¥tllpb 

23 '(l)(.A1(iii\(I), un (~lllif.~-,l4hlllll~Rtl\hliNhl\ NyP.tI\nl t,hMugh 

24 whil'h fh'l'ftU'htc~ lUll I L,w UllrOl,(\~Ilu"nt omool'R~mltln~('C1 

2S 'h~' tlw "!ltitr ,..hnll I)t\ltic;ipnt~' in n l)h~'AicIlJ fltllOlS8lltul. 

, " 

P,15/1? 


\ ' 
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• 	 , ,1 tc!8tiUIt' prOCt'flJll clUTi~ll ont~y die entity and 'shun 'pel'i-, , 


2 odicully doruollstnltc phyaleul und ulcl1tal fitness in ora,ct· 

<' 1 I 	 • 

,3 to coutitlQC em.ployment, It shnll Hot 00 ttnblwful for tho 

,4' entity to l~l'~iro Ill1Ch a firofightc.l' o"l)mccr ID tnako Il",ell " 

~ ~' a dClll01lllU'8tiol1, or lnl,ku suth 11 ,t'Cml)il~tI'utiou more ~. 
, , 

6 'quciltiy, tm nttaining'" "pl'Cift\:c,l 11b"C' No l'ntlty shall ~ltflb .. 
" 

7 !lSb,1l ~1&tom muter thil pnl'cgl'uJ)h th.llt~luil1..'S It fh'f.'­
" 

S tightCl' or officer, l~lP\1,UCR!ii or n~~ t~ ni.lk~ linch n (lome 
." " 

9 onstrntinn tnOI'C rl'eqnmirl~· tlu\Jl' twiuc.' at YOlll" ' 
JO ~'(3) .1, All ontit.y Spaoiti04\ i.1l 'ptll'ugl'npb (1) delH­

J 1 onlU'ntcH eomplinllc~ \vitil' tho 31'piienhlc g\tkh'lilWS tie..' 
, 	 , , 

'12 oCl'ib"''t.l iu 3c~llun 30t tile .AK'C Dil1c:timilmtion in En\Jllny- . 
.. 


, 13· llUmt .Alllcn(lm~tlts of H}9(j- , 

14 "tA) 	the cl1tit,·. ah"Jl be c()ludclcu'cd tomc~t tilC. , 

15 
' . 

rcquil-onlcmt& of pllrng'l'npb (1 H.A){iii)(l);' lu~l 

16 "(B) 8 ~l"(lfighto: or In"· cntnr(!Cnwilt riMeL'l' 

'17 .'employed by, thcc:mtlty \'Fho ~t'k8, tn dcInnnstrn t~ 

18 ph~1;i~nl &lUl' mOlltnl' t\t\\U~ n& dOKCtibcct in pnrn.. 

19 il"nph (2) ahnll llcnlntll,tmtc St't'b f'it.nr.q on tbe 

20 hnRi~ of the '(ll\t."'Mp~ciliL'(l in til(> gnilll!IinCfi. 

21 '*(4)' AA, llSC,l in .tblli, IlldlRCdioll, tb~ tcrni 'dew­

(." 
22 nn~b·ntc' lUClW1A'uit\"r t.lw b\11'(Ic.'u/\ or pi"C)(luctinn uud PI..'.1'­

• 

23 t1uu[';iuu.". 

':' ' 

Pt.': 

...._... ,. .. -.. _.,.. ,..... _, '. ',' '."-- ..~... " .... ... , 	 --T, 
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(""lminmlll 'of the EquaL EmplO)11'cnt Op· 


4 1)()Jtunity C,)ll1mlulon Rllnll jMuo final regulntions spcelt'y-


S 


6 l)hYRic~AI' nutl, m~mtal titne.... 'tesbc to, meAsure the abili~· 


7 ,and 'laom)1Ct(,ll(:\"of law entoreenlcnt off.\ccra aml th",.. 
. '., 
, , 

8 tlght~l~ to 1~Ii'oi·tn the ll.'llltircnlonts of thuir jobs. 

" 

')0 ,.(fl) I!\TS~RI~1 Rtut·J••\T10~S ........Not later~htln 90 lin 


'1,5 e flbUlt)' nn(l competency or lnw 

16 tu vtl1'turm the roe­

17 \ull-Job". 

,18 , ~Al. REUl·U.T'IOXS.-Not Intor than 180' c1nj'8 

19 

2,~~~~~~~~~~MW"--
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11 ,\£l(ll' t1l{~ dll~ ,of onall,tlmlllt 11.1 thili .Act, tile ell' lnn of 

12. ttl!}" 'EqUI',l ltul1)ln~'!nallt Opport\.\ni~ C' 
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... .' EXECUTiVE oFFicE OFlHE PREsiDENT ,,'.' " '''l.RMNO:4·0~2"e-. 

OFFICE OF MANAGEMENT AND BUDCET 
Washington. D.C. 20503.0001 	 FILE 'NQf 214&

URGENT' . 	 ....r ­411011&., 	 .... 
, LEGISLATIVE REFE"RALMEMORANbuM ' 1'0111 P.ge{s): ~ . 

FR:: .=:=::offl~r~bel"", (Io~ AD~rrt o1r8dO;"" Leg,~L. .. . .. 
t 1MB COt,lTACT: Melinda HASKINS / ~;;--. Legislative Assllie,fP.,m:: (for, simple responses)!: 39S-3923' 

, C-US. A-TELEMAIL. P-COV+EOP. o-OMB•. OU1-LRD. S-HASKINS, OillMELlNI)A; 1=0· 
hasklns...mGa1.eop.gov '. .' " , 

aUEIJ'ECT:HHS PnSpa8ed Rej:lort RE:S1843. Older Amineans Act Amandments of 19ee 

URGENT
DEADLINE: Noon Friday. April 12,1896 	 I 

in accordance with OMS Circular A~18, tiMBtequeSts the vl~ ofyou'r ~g~ncy on the abO". subjeCt befo,. .' . 
advising' on Its ... ratlonshlp to the ptDgram of the Ptesldent. . 

·P...... advll. UI If this Hemwlll.".et dl,.Cllp.ndJng or t.cet'ptlfOr pUrPos•• of the .'.", 
. ·pay-At-you..oo" prOvlalone of TltI_ XIII of th,_ Omnlbue Budg.tR.eonclII.ti~nAct of""0. 

COMMENTS: Please provide your cOmments on the attached HHS report on S.1843. A Senate Labor and . 
. Human ResOurces Committee markup of S.184~ Is scheduled on WedneSday, April 1·7.elf w8(10 

not receive comments fromou b the deadline. we,wlil assume that you have no objealon to this 
e sr. 0 e s e e~ rep aces e e er on e yif-HH)e introduced version oftfils bill that 

was circulated on 2123196 but never cleared. See LRM 3573.) .! ' 
" 	 I 

AGENCiES:' 

.	7·AORICULTURE • MarvIn Shapiro .. 2027201518 . . ' 
24-Corporatlon for Natl and COmmunity Service - Gene'Sofer - 2028085000 
3()-EDUCATJON - Jack Krist)' .. 2024018313,· " . . '. 
69~JNTERIOR - Jane lyder .. 2022086706' . 
11.JUSTICE .. Andrew Fols • 2025142141 
e2-LA80R .. Robert A. ShapIro • 2022188201 . . . 
7&-Natlonal Economic ~ounCII- Sonyfa Matthews .. 2024582174 . 

., 

http:Hemwlll.".et
http:mGa1.eop.gov
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LRM NO: 4032. RE8PONSE TO . . I
LEGI8LATrvE REFERRAL MEMORANDUM FILE NO: 2145 

. . ~ .. '.. I ;" .' . t '.. ;,1 " 

., 
-;.- your response to this request for views Is simple (e.g.; .concur/no comment). we prefer thai you respon~ bye-mall or 

t , faxing US this response sheet. .' .. " - _.. I '. 
I"th, response Is simple and you prefer to call. please call the branch.;wlde line shOwn below (NOT the analyst's line) 
t·} leave a message with a legislative assistant. . 

You may also respond by: '. '. . ' ... 
(1) calling the analyst/attomey's direct tine (you will be connected to volcemrill If the analySt does not an'swer): or 
(2) sending us 8 memo or letter. . .'. . 

nease Include the LRM number:shown above. a~d the sUbJect shown belciw. 

TO; Melinda HASKiNS 395-3923' 
Office of Management and Budget 
Fax Number: 3.95-8148 .' 
B...anch~Wlde line. (to reach legislative ~sslstilnt): 395-3923 

FROM: ________....o.-...;-.~............:.:__......__.;.___---..;...-.._......,;;,......;,..... (Date), 

___;....:;.;.;_---"__..;....;..;__..........___..;..;..___________.........--~ (Name) 

... ' 

__.............-;...,0.......:.."""-________--0;.;.___...--.;;'.._.'.._'..;;.,'".,.;.;...______..0...:..... (Agency) 


~...;...--_____----____---.......--_ (Telephone) 


SUBJECT: HHS Proposed Report RE: S1643. Older Americans Act Amendments of 1996 

The fonowlng Is the response of our igency to your request for views on the above~caPtjoned subject: 

~'--- Concur 

_______ No Objection . 

___. No Comnient 

_......... See proposed edits on pages ....____...;.. 


__ Other: _______________~___--~-......... 


__ FAX RETURN of ~ pages, attached to tiils' ~sponse sheet 
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The Honor~)'p. N~n~y Landon Kysnebaum 
Chairman I Comm! t tee ,on T .;lbor 

;:a,nd Hum:tn ResourceS! 

United States Senate 

Waehington, DC 20~lO 


DeA~ Madam Ch~irmonr , 

'We tctk.~ L.bie opportunit.y to inform you of tha views of r.hp. 
Department of Health and.Hum~n Services (HH9J on S. 1643, which 
amends the Oldtu: AUl":;L.1e:anl!l Act of 1!)6S (OM). 

We support your erfort!:> lou LeAuthol:'iz:e the Act legislation 
that has historically enjoyed bipartisan support -- a~dlook 
forwa.rd to continuing tu work ",it.h yuu. and your collea.gucsto 
achieve conaenoua on th.is important matter. We applaud aspects
of S. 1643 that incorporate Administratiun "I:'(':vlI'lmendationsto 
streamline the Act through theconeolidation of title III and. to 
enhance State and local t!ex1bility through new W~lV~l dul.llority 
and the elimination of certain rederal requirements. Wewelcome 
condolidation of responaibil1ty for aging programs through,tht: 
transfer of the Senior Community Service Employment I?rogram
(SCSEP) from the Department of Labor {DOlt' to HHS' Ad.m1n1st:rat:1.0fl 
nn ~gi,ng (Ao~). Weare in accord with the State option to permit 

. 	 or require cost-sharing for a number of services for elderly I' 
indivi"t,Jl'I1 I':: above an in~("}me threshold, the authorizati0r;. <;>f a. 

. nationwl.de toll-free eldercare telephone line, and provl.sl.ons for 
the protection, of Vlllnp.y~hle elderly individuals. We are encourL 
aged by these and other provisions o( S. 1643. 

, ·f • Howe,ve,r./...:~e ,a:x:,~hr.oncerned about, other proyision~" "_R;.)~:~,;;},~~.3,~,,F-l;L,~S:,,: ,.', 
eli-i'driit.tei·or--wc-ci]ccneesent-ial' safeguards t,h~ ..r:t-now provldes, .. for .~, 

,America's elderly. I 

rrQt~£tingthe YUlncrabl~ 

The OAA has been a primary source of funds for critical protec~ ,
tions and servic~w rOL' vulnerable older Americano. We believe it. 
is important to retain elle ombudsman, elder abuse i':ind legal I 
services programs a& separate CUlIl.il'0UI!:utP,; wit.h specific Q.uthorizn.,. 
tiona as in current law. By eliminating the Elder Rights Protec1 

tion for Vulnerable Older Ind1vl<1uala tl1.1t', wI!!: are concerned 
that your bill will not guarantee comprehensive ,el'~er., rIghtB.
protections. 

~arin9 fo; an Asing Society 

Title IV of t.he OM (Training I Reael;lL'cll, and Discret.ionary 
Projects and programs) has been used coneigtently overt.he years 
to test. And develop the major:tty of OM programs .and. services 
upon which older persons and their families relt to maintain I 

their independence ana dignity. Such succeeafu programs incl.ude 
r.Mp. area agency on aging concepti home and eommunity-baoed long­
term eare services; congregate and home-delivered meals; long-

PRESERVATION PHOTOCOPY 

http:overt.he
http:nationwl.de
http:forwa.rd
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term ~are ombudemen to help protect olnp.T persona from.abuSe and 
exploitation; Qdult. day carel and infor.m~Hon andreferraJ. 
t:Jl'steml!l to connect older peZ'aonQ and their ""rn;l tea to the 
~t:!LYlcclS they aleed. 

Wh1lewe ~pp14~d your recogni~ion of the importance of 1nnov~tivA 
approacnea lind btU::lL. prl1ctices, the provioione of S. H;43 are ,not' 
an adequate 8U.bal.J.L.u.I.t: tor the programnu.l.l:io .:lnd,£isoal authorirzn­
tiona In the current Ac\". XL is important to rot~in opAoific 
researCh and demonstrst.ion ~UL.llVl. lty and funding if we are to 
face the growing challenges of lLU tlyiu9 society. 

tonsolidAtion of Nutrition, froq:",&mS 

We welcome the increased authorization of tunda fox' IlULL~Llon 
seI'Vices# including nu.trition serv1ces·for.Native,American~. 
Nutrition proqrams would be~urther enhanced by transferring t.he 
Nutr1t1on,~rogram fortbe.!lile:rly from the Department ot Agricul­
~u",p. toAoA. as recommended in the Acminist1"'stion'e bil.l. we 
hOrA y(')u will incorporate this transfer into 9. 1643. 

Senior.implpyIDent· Prggrama 

To propara for OU~ Aging society. WA must maintain our commitment 
to provide training and E'lm!'ll nymp.nt opp'ortunities to low... income 
scnlorc. The Senior ComTft\.\nj ty .qp.T"Vi.r.e Employment Program (SCSEP) 
provideD thece serviceQ to thOU9IU'IdA nf low-im.:ome Benio~s.·' The 
provision in s. 1'13 tranaferring tht! adminiRtratibn of the 
program from the Ocp:irt:ma.nt of LiOlborto AoA i9 ~n1"1~iAtAnt with 

".' , l.hl::l Aumini8tration'8 bill. <lnd I:h1El oonlilolida~ion will f'lY't:hp.T 
,"".':'::':'.' ::~~;~~:.':,·";':t.he',90td :~r:.:~r·~<~ging: ·agJ,i,;ni·:progrdmg:,~toge_thgr~.~d.r. :~~"": _, .r.~1R. ... 

Departmeru:. lr" ,-=viiwi ttedtoen,.,uri,ng' 'tho"·cf£.,.c\.;1vene8aandeffi-, 
clent. operat.i0n 0:( Lhlts !?::ogram. 

We strongly oppose tbe eliruiuClI..i.vu "'f the authority t.o provido
d1rect grants to 'nat.ional sponsors itmcl Ltllieve that such an 
action would 81gnit1cantly <3imln1sh t.he:: t:!.c!~I.!L.lvelle.D of the 
pr~ra.m. , 'J1he national sponcors have many yeat·~ u! t:!Aper i ~nce in 
aciml.nistering t.he SCSEP and have demonstrated an excl::iJL.lvHlll 
ability to reach out to diverse' communities. The Ad.minietn.ll.lc.JU 
believes the program should continue to becarrie~ our through 
Cltrant9 to both the St.ates and national sponsors because bot.h are 

"able to .:lddrees distinct iIit.eJ\~~~JLji~.c;i ~•.r.-get populations and. t.o 
develo~ differing employment prospects and tra1ning'opporcuni- .­
ties. ' 

'The Administration also is concerned about the extension ot cost­
Aharing to the nutrit~onproqramf and by the elimination ot the 
FF.\r,h~T''''l r.nuncil on Aging as well as the authority to convene a 
Whi tEl HnlJll:tf'l Ccmference on Aging. While we appreciate the will­
ingnes19 of r,hp. ('!ommittee to incQrpurate low-income. minority 

PRESERVATION PHOTOCOPY 

, .. , 
• ~ 1,'":> ·:l....r":.! ',. :'\~l'J.h;'::t. 

''"' ,;' ~- .... "'.t/'·(.~ ,'t 

http:Ad.minietn.ll.lc.JU
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t~rgGe1ng language in the 0;11, WP. wDuldprefer retention of 
current law 8iiJ ,conta.ined in the Administration's proposa.l. 

We all share aetrong commitment to improving services' to ee-' 
niora.•. Weapp:re.ciatcthcS effort•. cf you and your ~ommi t.t.PoP' to . 
work toward a bipartisan reauthorization that will move us closer 
tel aClll4:lvlug th!e common goal. . 

'rhe Office of Manf1yt:·lIIt:1l1l., i:md Budget adviees thQt 't:.hcre is ftC') 

objection to the t~anemittal of this'report to Congress from the 
standpoint or, tne Adm1n1st.ratloH'CI. ,PL'ogram. 

Sincerely, 

, Donna E. Shalala 
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EXECUTIVE OFFICE OF THE PRESJDENT LRM NO: 3812 ' 
OFFiCe OF MANAGEMENT AND BUDGET , ' ,I 

Washington. D.C. 20!03~OOt 	 FilE NO: 480 , 
, 'I ' 3/1818'6'URGENT 	 , , "'" '5.

LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):~ , , 
, ' I ' 

, TO: Legislative Llalson'officer. srr~' , " " " " ,StnbUtlon below: 
, ' F'ROM: Janet F6RSG~E~ K.. ~ " , ' ,',' (for) Assistant DireCtor f6r LeglslJtive ReferenCe . 
OMS'CONTACT:Anna BRIATICO 395-78'87 Legis aUve Assistant's line (iorshnple respons~s): I' ,,395-7362' '" 
, 	 c=us: A=rELAMAIL, P=GOV+EOP.O=OMB, OU1 c LRD, S=BRIATICO. G=ANNA,I=M 

, " 	 brlatiCo_8®i1.eop.gov 

SUBjeCT: 	Equal Employment OppOrtunity Com"m'. PropOsed RepOrt RE: HR849. Age 

DIscrimination In Employment Ameridments of 1995 


,DEADLINE: 10 8:m. Tuesday. March 19,1996 

, In,s'ccoroarice with OMB Circular A.19, OMB requests the views of your agency on the 'above subjeCt fiefo-re 
advising on Its relationship to the program of the President. . , 

Pleaseadvlseu5 if this ,Item will iffectdirect spending or ~celpt~for purposes of the " 
i'PaY-As.You-Go", provisions of Title XIII of the OmnIbus Budget 'Reconciliation Actof 1990. 

CdMMENTS: Attached Is 8 draft EEOC report on H.R. 849 tllat Is sclie'duled for mar1(up by the Senate " 
',,' , 'laborCorTunltte'e on Wednesday, March 20th. Ttie letter highlights one proposed a'triendm'erit 

, , that EEOC has le'amed will be offered during tlie markup. " 

blSTRlButioN LIST: fOUcATib ftJ " 

AGENCIES: 61-JUSTICE· Andrew Pols· 2025142141 


, 	 52-LABOR: Robert A. Shapiro. 2022198201 ' ".", ' 

7e~National EconomJ'c Council· Soilyia Matthews· 2024562174 ',' 

92·0fflceof Personnel Management. James N. VVoOdruff-2025061424 

118,TREASURY .. Richard S. CaITo· 2028221148 
 • , ,I 

,EO?: ,B.Lltan/KJ(lzer 
, A. Rhinesmith 

S. Redburn 

, "Susan Carr 


'Bob Demus 

" 	Joe Lackey. 


OMB.LA 

David Haun 

St~"e Wamath 


, Catol Rasco 

John Angell 

Elena Kagan

TraCey Thornton 

Janet Forsgren 

.JIITi Murr 


http:brlatiCo_8�i1.eop.gov
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3812 .. .R.ES~ONSE .:r.o ,.' ,' 	 LRMNO: 
I, 	 LEGJSLATIVE REFERRAl FIL.ENO: 480MEMORANDUM 

.'; ,.if your .ie.'.·sponse to ~hiSr'eqU.. est for V.leW,.Sis simple (e.g" concur,.nO. cOin.ment).,we prefer that YOU. reo$~ondl by e::mall 'Or 
byf8~lng us this response sheet. ,. , , , .,' . . ' 

If ttle response Is simple andyoiJ prefer to call, please cell the branch~wlde line 'shown below (NOT the analyst's line) 
.to ieave a message with a legislative aSSIStant ' , 

You may also respond by: .' .' -,.., . '. . ' .., 
'. . ' 


(1) cal!lng the analyst/attorney's dired line (you will be' conn'ected to voice mall If the analyst does not ansWeT); or 
(2) sending u's a memo or letter '. " . . 

Ple'ase Include the LRM number'shown abOve, and the subjeClshown below.. 

, ". 

'TO; 	Anna BRIA't'ICO 395·7881 , ' 

O'ffjce of Manageriaent and Budget ' 

Fax Number: 395.6148 . 


. B~anch;.Wlde Line (to reach legislative assistant): 39$·7362 " 

...--__..;...;..;.~.;.,;,.'-_"....' ~~_......:.;"..:...:--.;;..........:.;........"...............~' (Date) 


...........;......: ,....,,;.:,...;.......;........"_'....;.:..,;;,,;;,...___.....;..__;.;.......;,.,,;..;~......,;;.;..;.:.._ (Name) , 


...-...............;.........;................-'...;.......;........, ...;"..;;,.'n..;:...;;,....;.......;....;...........,;;.:.....;,..___.....;..___ (Agency) 


.-...;.....-:,... :...,;;.",",,"' :'0;,.':....:.' ' 	 :..;,,;:'.......
....."",;"",;,:,,'.... .. ' .........:..;;..........;:.;....;.;;.;;.........____________ (Telephon'e) 

, I' 

. 	 , . . 

SUBJECT: Equ'al Etnploym'ent OPPortu~iiy com,i,. ProPosed R&pO,fRE: HR849, Age 
Discrimination ,In EmploymentA"rheiidments of ,1 995 

The following Is therespOlise ~f our a~ency to yburrequest for views on (he abovEH:aptionedsubje'ct:' 

.........---.;~ Concur 


.............;.;. No Objection' 


No Cotnment' 
, 

---.......... See proposed 
, 

edits ()n' pages.;;.;........,:, ....-.0........
.... 

...............''...... FAX RETURN of ~p~ges. attached to this response sheet 
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Ma,fCb XX. 1995 

;lb~, I1OiloIable Na.ney L Kassr.tiJln'ri 

Chairman, 

Cooinllucc on Labor and HWllIW Re~uw\.a;s 

UJiitcC1 State's SCnate ' 

WaJlhingtoD.. D.C. 20510," . '., . 

. I am writing toexPtess my oppOsition toa proposed amehd,menr to ~, tlX:Age 
I}i~crin\lnat.ion in ,Employinent AincndmtDts of 1995. which would perinit institution, Of . 
high~r, ~uc..'ltjon to ofrer early retirement incentive.i cERI'R) with a" upper age ~t for ' 
ptlliclpa.tits, 'fllC upJDion c~pr6licd' in this lctWr is limited 60)01y to this ,amendment lUld, 
does, not stltu: apoSitldn iCg~dlDg the underlying bW. " . ", 

, My ~Itlnn tn I,his proposal is based 011 ate fact that it Yiould pcrinit a~e~bQsed, 
orbiuOry. distlnctionR in c:mplQy~ benefit plw which wOllId dbHdv;lnfACp. older workerR. ' 
l'or e~pll.:, II cullc;J;c O( univeuity wQulu be'able to offer SSO,OCkl Q.8 till SRI to profcsson: . 
who are between fltt}' anti fifty-fi,'e years oW; bu. could choolit U1 demy it (u pci~i15 who,k 

,older. Such a di&1inctiou would nin contrary to the expre*5. JJWPObCOr the Age ,•. 
ni!:cT'hnillition in Employrri~nr Act, (AT)F.Ar one of the law!; enforced by the :~Ultl 

. BniployluCnl OPPOr1:Urutj Co1i1missinn.,' , 

"Supporters 'o.t' me arilcrid.niciil argue thdt. hccit~se (If. tb'c prcxections illToh1@f~UlCY 
itrXler the (enure RystCm~ instjtUtions ·ofhi~r education ha\re a unique nted to nc: able to 
offer ase-capped inCentives to eD:'.outflgc olrler m;r.lnYec~ to ,fttire voluntarily. However.' 
utdet cwtcnt law: employers already I1re free,to offer ince~tivelO lo CJlc(lUnlse fac.:ult)' In 
retire. Mo~t hnpoltantly, tlte ADnA i":liuil8 clllploYCf$ ttl impose i minimum Age for any 
retlie'nl~ilt },cogtam. ;ncJud.tng early renrcrncnt lncentlv~ programs. MoreOver. ~t.l~lJ bC~flts 
may be offeT~ fora limited timc (~.~.,,~fI~ rhe 1~~97Ichool yellr). UletebY·Rssuring "I ' 

tbatthe ~t .wall not bet.mnf! A ,financllll hahlhty. ' . 
, ..., . , .' , " ....' , . . '..' I 
,. . In iukUtion. SUcliuu 4 uf the ADM offcrsfleXihility to cmploycIS',lO !ltriietUft\ cert'a,in' 
ERrs to take ~to account We relatlveoeeds of younger arid olcler Cl.U~lo'yi!:ea. S~tiob. .. 
4(1)(1)(8)m of (he ADHA .allows Cm~IDyen; LOptler OO'sttlat elitD.i:bilte all or pan of tJ1'c 

.'" I 

.-i•• 



'MAR-18-1996 15:3:3 TO:272 -So WARNATH FROM: DADE, J. , D '4/ r 
(.' J 

TIle Hunorable Naracy L. K~8Cbautn 
P18~ 'f\r..o ' , 

'lu.:tllRriSll "'E~hictinn fri., early rtluetnent,; and Section 4(1)(l)(B)(iiranoa'sem:"loye~ tooffer 
soci"l secUrityifupplCill&:nl E.R.T'II. providmg "brid,e" PayIt\f~ts .' ,.' ',' '{ , 
untn lhl,; trtU= {each age 62 or65.1n hoth pm. older retireeN receiVe tower levels of 
benefitS tnan do" youJiier retirees, (a.mt generally'peoons UVCI' lUi: age ot' 6S ,i1iCcivc tio " 
bC:oefits whatsoever from ~Se ERr,)~ , 

The plans permitted .undor these provl~ions dlft'tr significmtly froiil t)h?:f.\lan~thal, , 
would, be b:KW izaJ ,tJy llle proposed ~rit. Mo!timpOni.ntly. cumDi. law requill!li6 that 
older worken ~ treit~d no, wo~~ ~n ~ounger wurkcira. More'plirticulirly.' ~'5cctlO~1 " ,I 
4(1)(1)(8) provUilOns apply In situations In which "JdeE' wOrleers are a'J.readyentlUcd to highet) 
benefits tban are younger wOlken and merely illInw the employer to faiRe yoongerw6rken I 

' u~tQI b~t ,~t bc~ond •. ~c, t~t4l1~yel of W"ffitB:i~lI.illlbl~to oldGlf workm: OD ~e other' ,.' , 
hlUld'"mt propo~.amehdmeDl wuul41 ll1luw V11l1lS In ~hkh i\,n employer would gl.vo.a greuter , 
tOtar leva) elf bCilefjL~ tn youtiger, wotkeB, a rCStilt that was expressly' rejected' by Cungress ' 
w~n ,the Older Workers ,BenefitProtecliOIi Act of 1990 was ~ctcd" 

I am iUS() conc:etr16dthtit it would be'dlfficult to limit ,'thf propelled uemptlon to 
bighet education Institutions. The IliguUleJi~ nli~C\l by the higher ~ucatiori commiJi1i1y ate 
n.o diffetenr from thoSe thit coUld ,be tlillied by' a wide "ariety of otllftr employers, " , 
plJ'nir.ill;1Tly tho~e who admi.ilister collectively bargaioooscmontY sYRlems. ,in bOth the publi\; , 
and ptivilte se(1ot',. Mnny of ~'t empJoyel'S lJu(te an,frift.re.;, in '~"ICl'lll'ar.i.ng the'retiremcrlt 
uf Uhl~1'C1l1ployCc5 tC:ie'react OPp()rtunitidJ fur )'ounser empll~yee6. The answer, of course, tn 
ail or ttic!;e employi:rs is thilt they a1.i"ea<ly have suffltlent nCAibllily 1.0 fitii.lcturc: n:rin;ment. 
protratns to mcct their legitimate busme&li, needs. " •. . 

. '.. RAther than ~o.r,Vln:g out, Ii tHJ~~t:an.tial exception to !he core ADFA prim:iple of nOn- ... 
discrlriihiatlonull thI:: ba~is of aec, 1 urge CODlt"5 to tcj~nhi9 proposo.l ADd ooJ:t.iiiiLw its; .bi­
!'DfUs'an suppurt tor the proposition [hal older .workets should Dul be 41bl,;,lwluated asainsl iri" . 
the provision of retirement benefits. .. . 

, ,i ' 
(.;:,' 

Gilbert I!. Cuella~ 
Chairman 

. '," 

http:ICl'lll'ar.i.ng
http:an,frift.re
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The HvnorubieiNaD.j'" L: Kailsebaufu' 
I'agc'~,' 	 ' 

cc: ' The Honorable Edward :M. Kennedy
Ranking ·MiD~rity ¥ember 

llle Honorable James Iefr'Onla ' 
"'The HO'norable ClaibOrn;: Pell 

The' HnnnfahJe Olin fiti,,; , ' , 
The Honomble Christopher Dodd 
The HOl1oiabJc'Ju<1d OL'C&~ . 
The HODo~abJe Paul Simon,' 
The HonOrable BilJ Pri~ 
the IIoDDrabl~ Tom na:rkin' , 

, : 	The HODoroblc Mike DcWinc ' 
~. ,HunoTable Barbara, Mlkulskl 
The Hooot1fbleJobn A~htroft 

,the Honorable Paul WeUstone 
The Honorable Spenc~r Abi'aham 

, Tbe IIonol&bk: Slade Comn. ., ~ 

" " 

FROM: DADE, ' J. ' 	 , P. 	5/5 

;" 	 " 

.' .; 

I ' "'. 

, , 
,.'.' .,':. 

','
''', 

. " 	 " 
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EXECUTIVE OFFice OF THE PRESIDENT LRM NO: 2479 
OFFICE OF MANAGEMENT AND BUDGET· I. . 

Washington. D.C. 20503-0001. FILf NO: 857URGENT 9/11/95 
LEGISLATIVE REFERRAL MEMORANDUM Tot~1 Pagels): 10 

.. I" . .. • 

TO: Legislative Liaison Officer - See Dlstribut~'n below: {~ 
FROM: Janel FORSGREN .. (fork .1.:1.. . 

·1 

. . .~. 

Assistant Director for Legislative Referen . I 
OMB CONTACT: Anna BRIATICO 395·1887 '.. I 

Legislative Assistant's line (for simple responses): 395·7382 .1 

SUBJECT: JUSTICE Proposed Report RE: .HR 22* - Lcqi41 Aid At t Of /eV/5 

DEADLINE: 12:30 PM Monday. September 11,1995 
In accordance with OMB Circular A-19.0MB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President. 

. . 
Please advise u~ If this item will affe~t direct spending or receipts for purposes of the 
"Pay-As-You-Go" provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: PLEASE NOTE -- SHORT DEADLINE III The Office of White House coun~el and the 
Department of Justice have been working together to create the attached dr.ft letter on HR ;A;:;j(' 

* 
-'*" 2271 to be transmItted to Chairman Hyde before tomorrow's markup by the ljIouse Judioiary 

-A:7. " Committee. Please review the attached draft and contact me If you have Bny 
~ comments/concerns by 12:30 p.m. TODAY.. I will forward the comments to the appropriate 

parties.· ~hanks. . 

DISTRIBU1"ION LIST: 

AGENCIES: EOP: 

is"National Economic Councll- Sonyla Matthews. 2024562174 

) 
Bob LI~anJKai1n Kizer 

Ken S~hwar1.z . 
David ;Haun . 
Bob Damus 
OMB lLA 
Melanl'le Verveer 
Steve WIamathI 

Karen ,Hancox· 
Chris tert 
Janet ~urgul8 
Janet Forsgren 
Jim Motr 
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RESPONSE TO LRM N9: 2479 

.' '-. ' LEGISLATIVE I{EFERRAL MEMORANDUM FILE N9: 857 

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you re~pOndDY e-mail or 
by faxing us this response sheet.· . .' ". I 

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a messagewllh a legislative assistant. 

You may also respond by: 

(1) calling the analyst/attorney's direct line (you will be connected to voice mall If the analyst ddes not answer): or 
(2) sending us a memo or letter. 

Please Include the LRM number shown above, and the subject shown below. 

TO: 	 Anna BRIATICO 395·7887 

Office or Management and Budget 

Fax Number: 395-6148 

Branch-Wide Line (to reach legIslative assistant): 395-7362 


FROM: 	 (Date) 

_________~_________~__________~____~~~__ (Name} 

---'-________.........______________.......______________........._ (Agency) 


____-_...-,..~---'---....,...--_-- (Telephone) 

SUBJECT: JUSTICE Proposed Report RE:. 11 r< 2 2 ~-=t. . LC-so I A1 d. At. f- at I li11 

the following Is the response or our agency to your request for views on the above-captioned subJect:. 	 . 

____ Concur 

__ No Objection 

__ No Comment 

__ See proposed edits on pages ____ 

___ OUier: ______________________--:-_____ 

___ FAX ~ETURN of _ pages, attached to this response sheet 
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«*fic, of tltR' .lttttrnru <'.nrrat . 

lInsQingtnn. m. <c. 20SS0 


September ll, 1995 

The Honcrable Henry J. Hyde 
Chairman 
Committee on tne Judiciary . 

United. .states House of Representatives

Washington, D.C. 20~!~ 


Dear Mr. Chairman: 

By thht letter and its Ap~e_ndlx ve wl::tuL t.;o convey the 
. Adm1nistl"at1on' s v1:~orou:s-opp-os-i-tion to H.R. 2277, the LeQ8 1 Aid 

Act of 19~5. We urge t.he committee, in th~Iit.,·ol'1ge5t te:.-ms 
pOSS 1ble, to reject this propo5ed legislation. 1i 

. Against the 21-year success of the Legal Services I 
Corporation 1n del1verlnqa bro,,~ array ut needed. leqal se~v1ces' 
to poor an6 low-income citizens throuqhout the country atl,.evels
of economy, efficiency, and effect1veneS5 rl::tr~ly ~.llliied ~n 
either public or private manaqement, the Legal Aid Act of ,1995 
tJOU ld, for no reason excep:::.ptl'll:os.oph-kcs-l_pr_o.t.t:,l'..:k i:i-,\c!-po:l-:i~tr7i'ca1 
purrl:s'hrnen:t : . . 

(1) dl*qualify from ellqlbl11tyfor legal a~rvices e~tire 
. categories of poor and lot"l-1ncome people] "I 

{ii} cHsallow from federally fun4e.4 serv1ces many l.:.rJ.l..lci!il 
causes of action ranging from adoption to cons~itut1onal 
chall.nges~ , 

(il1) dis~antle the well-tested and extraordlnar11y
efficient and effective Legal Services Corporation gr.ants 
to, and management of, some 300 lege! servlces'prov1d~rs 
aCfOSS the nation, and substitute for that system a vnolly
untested block grant structure to be managed by the I 
Department' of JustJce and operated through the States!; spa 

, '. I 
(lv) set an appropriations course to end federally fundec' 
leg-51 services.·, '. I . , 

} I 

To so narrow the availability and scope of publlc!y f,unded 
1~9Al ser~lces, and to scrap a successful system and replace. it 
~ith a yet-to-be-developed set 0' ~oth federal and state I 
l:11..1r-'-"ycrl!cles,is:-means,pLr-~d and shortsighted. the Leq'fl Aid 
Act of 1995 makes a ~~y of the essential American pr1rycip!e 
"Equal JustieR Under Law." If enacted, the bill 'Jill mean for 

.. I. 
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mill'ions the loss ot' effect 1ve I cornmunlLy ba.ed leqal servle~c 

and the certainty of continuing and aQoravated problems that! will 

cost us dearly in other ways down the llne. 

I 
We urge you, Cha irrna~ Hyde, for these reasona; and ether's 

detailed 1.n the accompanying AppendiK, to oppose this bIll at,d
lead the Committee to reject It. 

Sincerely, 

Janet Reno Abner Mikva 
Attorney General counsel to the presl~ent 

.. cc: 	The Honorable John Conyers I Jr. 
Ranking Minority Member 

. . 

• ,2. 
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2277AO.VLt: OPD DRAFT. 9/10i9S 11:50 PM 

APPENDIX 

X. DACI(j80UJlJ) 

ApproximatfiJly50' of all lr.,.w-~ncome households today f,ce ae 
least one problem havinq a legal dimension. The legal prob.l;ems
1o,", ~ncomc·peopl. mo~t frequently '~r.- include housing p::obtems,
family and domestic matt:era, crecH·t And c:redi tor problems, i 
problem. concerning benefits conferred by law. and heilth' and· 
health care-related problems... . I 

Low-income people, however, are very otten denied acce,s to 
justice beeQusc they cannot afford lQqal he'p. Nearlv three­
fourths ,~of the lew-income people with leqal needs do not get help 
in the civil i~Gtice cYlt.m: not beeau&e the L~gal Services I 
Corporatlonis functioning poorly, or because it has ~,iverteQ its 
r~8ource5 to metter~ other than 4ire~t client rApresentatlon, but 
simply because It and the entire civil justice system are I 
Qverbu1:'aened. . 

. I " 
When Conqres, pas~eQ the Legal SarvleesAutnori?At1on let in 

1974 it was responding to a clear neea and acknovle~91ng th;at 8 
large part of society vas barred from effect Ive access r.o the 
legal system. .For the last 21 years the Corporation has dl~tectly 
channeled !~deral fundinqto nonprofit 1.9a1 serviee£ pro~1~m~ .' 
servin; indlgf!mt persons whose rights need protect1n9_ 'rhe,re are 
more than 300 of these pro;ramB nationvlde, opGrat1~g from In~~rlY 
12,000 neighborhood 1&'.1 offices.. . . 

. .. 
corporation programs operate through small, eOMunlty...!based . 

emu locally statted offices heeded by ind.ependent boards tH{I\t 
include members of the .local bar and other' representat iye.! . 
quarte:r$ o~ the cClN'llunity. These offices are availablO tC.'jlOV;"
income people 1n every county of every state, and function as'law 
fIrms ta11urc::u to meet the needs of eooh oommunity, and the 
people who staff these offices develop expertise and accumulate 
institutional and community knowledge that cannot be reP16jed. . 

'i'he management Q~ t.he COL-poratlon is .Cl model tor eff iciene 

and effective public funding. Only 3' of the Corporation'S " 


·l:)udget u; g~nt on admlnlliitretlv7 funct ions, ,the remQin 1n9197\. ,iii 

channeled dlrectlyto the communlty-based legal service pr~viders

for the Oe11very or 1e951 i;e,-v!cea to people 1n need. This, 

extraorc! inary ratio of adn'Llnlstratl ve costs to program furici1ng

leaves very llttle room roclmpl-ovement. , ' . ./ 


Legal Servlces Corporatiun p.r:ov1der5 n~tior,vide handle over' 
1.1 million cases each year, improving the lives of families and 
the quality ot' .L1t~ 1n their communities. PL-oqr~m proyidets hel.p 

! 
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:amilies sec,",!:"e scfe hcnll,l.ngl prevent illegal cvicJionc, and./ 

protect clients' health, educational, and employment ri9hts'.i 

Approximately 33\ of 011 legal services program cases involv~ 

issues of family 14w; 22\ involve protec;ion ot housing riqhtis; 

c:iwl more them 7~' involve or, <!irectly effect the rights of I 

children.. . . 
. 	 . 

I 	 • 

In May of this year: the ~2U.tyjt:to:t;ne¥ Ge~e.r-al tes.t.i!.lC;Q 

befvrt: one ot your Subcommi·tteel to the cont1nulng need for ~ 

strong and independent Leywl Services Corporation. Judge Mi~va 

.~l.u Lc~~l!led to that nee6, based on his observations fro~ I 
legislative bod~es for nearly 20 years 'and from the federal bench. 
tor lSn tsudiLlollal 1:5 yea:rls. In July Alan~Se·r.8-i-n, the United I 
States Attorney for the Southern D1strict of California, als~ 
testitied tu the ltupo,otant role the Corporation plays in 1a",! 
enforcement. 	 . 

II. UK ILL=COMC!.MD PBOYISIgllS or B.R. 2277 
L" .".~ 

Aoainst this backdrop of 10;81 needs and the Corporation's
extr8or41nery rBcord of :s~cvl.ce and efficiency, the provi151orts of 
H.R. 2277 are badlY.([la~ej and, indeed, ~enBe.l!!~s. 

A. LIMITATIONS AND RESTRICTIONS ON ~BE PROVISION OF LEGAL 
SEBYICIIi . 	 . I . I . . 

The bill ISO severely l1Jnlts all aspects of rt:!p.rt:!~t:mLIilt..lull 
that the fundamental concept of & lawyer havin;the independ~nce 
to zealously represent his or her cllent would simply not ~p?ly 
to the bill's suppoQed beneficiaries. The following examples,
whil.e not comprehenli1ve, a~e among the most tr_oubl.1119 in the! 
bill: ~ 

1. "gUJ\LI'IiD" CLIMB 
i • 

" The bill dramatically llmits those who maY,even app!y for 
legal services, e~clu~1n9 entire categor1es of now-eligIble I 

people who are the mOlt likely to be in need. Its definition of 

a ~gualified c11ent~--a Client who is el1gible t~ recelve le~al 

assistance from a provider--ls limited to United States citizens 

and certain aliens admitted for permanent residence. lhis' 


.. 	 defin i t ion wou.ld unconsc-i-onabl.y depr1 VI many let;Jal1y"admi tted,
low-income alien.of accesl to the civil justice system while 

. they are lawful!ly in the United States. ~ 	 '. 
.\

2. "Ot1AL~'IID" CAtlSIS or ACTION. 

The bill's l1sting of ·qualified~ causes of action which may

be fundaQ by qrant money is not only very small but, most I 

extraordinarily, excludes a number of commonly brought and ~onq­

elig1ble claims such IS paternity, adoption, foster care, .. ! 


ouardlanship, hiring discrimination ana ...age claims, as well as 

I 

- 2 ­

http:alien.of
http:s~cvl.ce
http:ILL=COMC!.MD
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I· 	 Cf,ct.lons to protect the tight.s of the physically d.lsa.ble4. 
Clients wlth leQal problems that do notflt neatly into a I 
~,~u~$lqnateQ piqeonhole ar.e foreel?sed from repreaefttation, no 
Matter hoy meritorious their cases.~ I 

~ 	 .

Egu811Y:-O~lS the Ipeclf1c oXklu~ion of "any , 
ch.l1eng~ lo L.]li const1tutionality of any statute." This , 
limitation is illogical and unjustifiable: it should be the, Fight 
of every clLl~.I' 4nd l8'101 11'1\1'l\iqrant to have meonln'1ful cc:ccds to 
the protection of the ConstItution re~ardless of his or her 
tlnancial mar~ns. ·Un~er,the bill, if a Itate were to psse a 
statute aenyinq a particular group due process or ~qual
protection, or blun:lll\il \'l1e line hetween church end .tate or 
limiting free speech, low-income personl would be denied the 
const 1tut 10na1 prrtectluult Llle), ,~!il'e due and that ere aveilable to 
those with money.!! . . I .. • . . . 	 . I 

3. LIIIIWIQBS ON l STATE' I, USEar It'· OWN MODY', 

One 	 of the bill's most~~roviSions ~1ctates Ithat 
ir· a state receives grant m~,mey--t.",;,m-tlfi federal government ~ond 
also distributes its.Qlm funds'to legal service providers the 
state must requlre that only "qutlllflell cllents,· os detine~ 
under the federal bill, receive -quaUfied leqal services," '89a1n 
8S c:lef1nec1 under the bill, purliiuant to t.he bill'lII lal.,uu,li'y lliet. of 
restrictions limiting the uses of federal grant money. In other 
wor<.1s f the te<leral qovernment restr lets in the bill thtt r lyliLIit vC 
ell SO states to spend their own money 8S they wish 1n tund~ng 
legal services I 1ncludlno actions bet"'aen two res ldents of. a 
given statewpor between that state and one of its citizens-iin a 
case penOln; in that state's own courts. 

, I
':'nls extraorcUnary prOV1s1on 18 overreachlruji and I 

inconsistent with the,underlyin9 idea that states are capable of 
. reclJlating the admin1stration or tne leqal a!talrs or tl'1elr 
citizens ....1th greater efficiency and vi.~om than the 
Corporation's communlty-08sed ottices. While the tntust ot the 
bill appears to be to provide ,states with mQta discretion and 

Y Further I even wi thin the context of this lim1 ted set of 
eligible case. the bill restricts attorneys representing poor end 
lOIJ-lncome persons from enqaglnq in numerous, perfectly 11!9&1." 

"activities on their behalf. ' 	 I, 
. 	 I 

!/Indeeci, 1f'. pending case v,re to have a constitutIonal 
issue injected by e.nopponent or late-arriving thirc1 partY'1 an 
attorney funded with grant money would be placed 1n the et~1eal 
b~nd of hav!n; to fereQo the assert.ien ofa merit.orious aefense 
o~ 1.111 thdraw from the .case leillving his or her client to att~mpt a 
pro Ie d.etense. \ I 

- 3 	 - I 
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I!t.QU. liY t.hO,f 1 ty,. the logIc beh1r"1Q this provlS lon 1 imi t i ng st!ll':·. 
authorit.y is di!f1eultto fathom; 

4. IfTOBKlXSrEES 
The bill anomali&t1cally provides that leqal service 

providers may IlUt., under any circumstQnCe3, colleot attorneys
fees from part1es in 11t1qatlon initIated b,/ their clients. IThUS 
in the ease ot tl state .tatute thatautom&tically awardr:: feas to 
prevailinq plaintiff's ali', part of an enforcement mechanism, or a 
state court jutly\j who seeks to avard diloretionaryat.torney.' feQI 
against a private attorney for enqaq1qg' in frivolous conduct 
wast1nq the CoU&~'~ time and thot ol Q publioly~fun~.6 18981 
services provider, the 1')rovlder is barred from accepting the 
compensatory award; Tb1s provision aiain tC'Qadc, vlthol.lt raas.cn, 
on state practice. 

s. IRE axSTEM or II:rOCI GBW' 

We are very strongly opposed tottle bill's' system of b~ock 
grants to ~e a~rnln1&t£ce4 ~y un~novn .tote en~it1eG. I 

:'1 rst, this prOpUIi6Al liou14 ,not save money. Tho bill w91.l1d 
allow eAch state to retaln as an administrative fee 5\ of each 
teOeral grant 1t prOCtUiliiCi. Cun'entlYI hovevel' I only 3\ ot It.he 
Corporation's buaqet is spent on administrative functions w~th 
the temainder gOlnqdlractly to the delivery of le9c1 Be~vi~e~. 
,The corpo~ation .involves a staff of approx1mate,ly 125 exper~enced
people and operates at an excet1Jt.lonally h19h level of economy,
efficiency ana effectiveness. None of these important and rarely
achieved goals WOUld be served b)' Illsaolvin9 thIs small,: . 
experienced and specialized group and prov161n; for a larg8t 'fee 
to ~e Chargee by the states. 

Second, Jeopar~1z1n~ the well·v~~.blished system of 
neighborhood law officei with experienced attorneys trainedlto 

'. 	 meet local legal neecs wou14 be extremely w~~Letul. To dis~upt
the current, proven structure for providing legal services to the 
poor and replace it wltn an as-yet undevelope~ ~ysLe:m that by its 
very nature would involve or create a new layer of bureaucracy in 
each of the fifty states wouJ.d decrease J)oth the quall t)' .n~ '. 
quantity of legal services available to the poor and the vork1ng 
poor. Years of institutional KnowleCge and expertlse woulu be 
lost. ;' 

Third, the bill's proyi.lona for individual contracts 
obtained by bids rlsk the result or second-class jUst1ce.
Because it appears that only lndlvlauals may bid on these 
contracts, low-income persons will lose the benefit Of the i 
expertise cSeyelope~ by local 1e981 servlces offices over t~e last 
21 years. The critical function of these local off1ces as I 
mSQnets. or c1earlnQhouees, would also be destroyed, thwar~in9 

- .( .. 
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the approMimately 130,000 attorneva nationwide 8ng_;1ng in ~ 
~	activities each year but needing a mechanism to do so. I 
Similarly, the bill's propo&ea contracts are tor a Ghort i 

c.uratlon--one year--vhlch presents the very real danger of' lack 
Df oontin~lty in reprCGcntotion ~nd d~~rupt1on to pending oQ~es~ 

FOllrth,thc i.nvolvcmcmt of atotc government.al unit.s inJhe 
administration of leqal services for private persons would I 
prc~cnt thclnevitable potential for confliot; of i.ntcremt. 
~e9al providers would hesitate to represent clients ~hOie cases, 
while hiqhly meritoriouo, ehallon;o a £lavo4 lav or governmental
practice. A provider whose fundinq could be terminated' for I 
oavanclnq' Q lC9itlmAtc clQim on bch~lf of hia or her olient is 
put in an unfair position'l. 

finally, oversight would not. be improved •. ThiS Committee 
has for 20 years very capably over.een the operations of the I 
corporation. To delegate th1s important funct10n ~o un5pec1fied 
state bur-eaucrac:l.ea ",:lth no exper1ent:e in such oversight s11T1ply 
is not responslble.~ :. 	 . i 

c. 	 TO Jt.18TICE DIPA:R'l'MI:NT' 8 ADMINISTRATION ',OP THE CRANT 
,BQGW· . .. . .1' 

We are olso very 'strongly opposcc to the provision thGt the' 
. Department of Justice administer the grant system• 

. First, this system would not increase efficiency or save 
money. Aa Itate4 above, the corporatloncons~me. only 3\ ofl its 
budget on administrativee)Cpenses. The bill allows states to· 
withhold " of ~11 grant amounts Ci$ administrative expenses; Ithis 
amount is 1n addition to the increased costs the Just!ce . 
t>ep41'tment 'toIould incur in overseeing this program, and that :the 
pl.iblle would have to bear. . .. 	 I 

. Second, involvement In' the dellvery of legal s~rvices to 
poor tlnd luw-11U';Olne people 16 oul."lde '-he I6Copt: u£, tma·· 
!~ndtimentally lnconslstentwlth; the primary mission of the! 

I 

Jus."; lee Depar. tment.. The DepSt-tment' s pr imary miss ion and pr imary
responsibilities are criminal an4 civil lav enforcement directly
anO'exelu81velt 1n the interests of' the Un1ted states and its 
conit1tuent execut1vebranch a;eneie.. Even indirect involvement 
In the litigation ot private 1nterests has never been the job o~ 
the Department. I " 

i 

~ Further, because.tne bi!l provides for a ~o, decrease 
1n funding from 1996 to 1997 and no fundiri9 fot 1998, states may
lacx 	the incentive to create permanent, etf1e1ent offices to 
administer these qrants. 

5 .. 
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Thlrd, the independent Dnd e~clullve million of the 
Corporation ls an important aspect of Its professionalism and 
cffcQtivcnesm for its clientl. Access to independent 1e9&1 I 
adviee end services is the essence or the civil justice equality 
we are tryinq to achieve, an4 thl!lt,90a1 .i. best achieved by. . 
single-pu:pose entity such as the Corporation.. I 

.. ' : I 
FOL,rth, it makes no sense to feaeralize, or involve state 

'90vernment.s ln, functions relat1ng to the netwoJ:'K or legal, I 
services pro9ram~ that operate so efficiently and ef!ectivel~[ at 
the 'community level •.. At a time when .the Just1c;e Department 11" 
grappling with so many ,i_sues pertaining to law enforcement, I 
publIc safety an45 ju.,tice· reforl1l, and 1& tr;yin9 to consolldatJ,e 
functions and s 1mpllfy its operations ,the add! tion of a '. i 
substantial and wh~lly unr;elated adm1nistrative t.,k woul~ ue 
incon~l.tent with the qoalshared by allagencles--reducinq ~ize 
and. aoing more with less. ' 

D. TBlAlll6lKIAtXOH CElLINi 

F lnal1y, the bill imposes' tal' (' .1tical yc:ctrr,; 1995 and 1997 
. increasingly lover cel11ngs··S278 mil~lon and $141 million 

, respect lvely-"'on future 6ppropL'Lal..lolui Cur; Liltf '1r~nt pro9rarn.
·This is yet another indication of the sponsorS'not-lo-secret

inc.eUlt to tenn.1naL.~ C.::uerall), fundt:d 18981 serviCes altogether.
This year's appropriation of $400 million, while far qreater than 
l.ht: 1998 cmcl 1997 authorizations provided 1n H.R. 2277, fell, ifar 
short of the funding truly needed. If the Commi tttte is serio1us 
about leY81 services, however thelr Ce11very is structure4, apy
reauthori2ation bill should .imply authorize the appropriatio~ of 
such Bums s. may be nec::esaery rather than impost! an artif1cia ll 
ceilinq. 

... , CONCLDSION 

For the reasons outlin.a above, the Adminlstration 
Vigorously opposes passaqe of B.R. 2277, the Legal Aie Act of 
1995, and respectfully urges the Committee to defeat it and to 
rea~thor1ze the Legal Serviees Corporation. 

- 6 ­
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RESPONSE TO 	 LRM NO: 2924 

LEGISLATIVE REFERRAL I . 

~EMORANDUM FILE NO: 1570 
I 

If your response to this request for views is simple (e,g., concur/no comment). we prefer that you respond by e-n:uill or 
by faxing us this response sheet. . . . i 
If the response Is simple and you prefer to call, please call the branch-wide line shown below{NOT the analyst's line) 
to leave a message with 8 legislative assistant. . I . 
You may also respond by: . i.. 

(1) calling the analyst/attorney's direct line (you wiltbe connected to voice mail if the analyst doesnotanswer): or 
(2) sending us a memo or letter . • . 

Please include the LRM number shown above. and the subject shown below. 

TO: 	 Ingrid SCHROEDER' 395·3883 
Office of Management and Budget 
Fax Number: 395·3109 . . 
Branch-Wide line (to reach legislative assistant): 395·3454 

_________________ (Date)FROM: 

_____________________ (Name) 

___________________ . (Agency) 

__________________ (Telephone) 

SUBJECT: JUSTICE Proposed Testimony on Religious Freedom in Schools 

The following is the response of our agency to your request for views on the above-captioned subject: 
. 	 I 

~__ Concur 

___ No Objection 

___ No Comment 

___ See proposed edits on pages ____ 

___ Other: ____________ 

___ FAX RETURN of __ pages, attached to this response sheet 
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TtA.s li,,~ (lJa /k.,.- ?Jt111/!;u9 
DRAFT TEsTIMONY ON REUGION IN SCHOOLS 

len lo/.)~-lq'5: S Jt...tc4,-"Mj Hrap'Ij 

Mr. Chainnan. and Members of the Committee: 

In a country as diverse as ours, we must talre care Lbat well-.illtended discussion about 

the roh~ of religion in public life :.. and especial1y in public schools -- docs' not havl the' 

&£ fh'h .. Ii' '. d d ., fbred I.ell.eet n elg tenlQg re gwus tensIons an un enmnmg our senie 0 ! a commuruty. 

Before the country emblU'ks on 'vhilt has the potential to be a very divisive debate on {his 

subject, it is important that we share a common understanding of the kind and amolnt of 

religious activity that aJready is pennissible in the public schools. 

To this end, I welcome tbe opportunity !o testify today about the President's directive 

of last July! and the guide1ioes subsequently issued by Secretary of Education iuley to each 

of the country' s school districts. 1 The Administration's Guidelincs make a significant 
. . I 

contribution to resolving problems that have arisen in this area, by clarifying, for sUlldents 

and parents as well as educators, the degree to which current law both pemlits and ~rOtects 
private religious expression by students on school groundS. 

My testimony today will focus on the legal framework that governs this area of the 

law and is incorporated. into the Guidelines themselves. SpecifICally, I will discuss the two 

basic obligations imposed by the First Amendment on 5chuol officials In DleIt d~S with 

religion: first, that they themselves refrain from organizing or promoting religio~s JCt!Vity; 

'. P""ld...•• Mcmo,md"'; fM do- SoC...... of Ed...t;"" uod tho A.....y _ .. lb. SUbJ. of 
ReligiuW! Expression it! Public Schoole (JuJy 12. 199.5). . 

% Letter from Richard W. Riley. Se.eretal}' of Education. to Superinterwio.atl ofUalted Slale. scruL 
Diemel, (AU8. 10, (995) (*Guidelines"). . 
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and second, that they pennit students, acting on their own~ to.oxpress their religious beliefs 

free of discrimination based on the religious content of their activity. 

I also will address the question of enforcement of the GUideline principles, ~eca.use 

this bas becom.e an issue since the Guidelines were distrlbul.ed.FinaUy, I will say j~st a few 

words about the inadvisabjlity of amending (he Constitution to pennit greater govejment 

involvement in religiolls activity. 

t. 

As both the PresideDt and the Secretary of Education have remarked, there has been 

some genuine confusion on the pan of school officials and the public general1y 8boul the 

nature and extent of religious activity currently ponnitted in public schools. contrl~utlng to 

the misinfonnation that surrounds the subject have been cenain quite exaggerated cJimsthal 

the courts have expelled God and religion from the natio~'s schools.l Though far rlm 
correct, these statements have helped to create a climate in which some school officks may 

I 
feel obliged to discriminate againsnhe· private religious expression of their students by, for 

insta.nce, denying student reliciou5 groups the same right to lnoel all school premiBeJ as other 

·student groups, or prohibiting students who can discuss politics or any other subject Lith 
each other from discussing religion. These actions, of course, genenlly are inconsiJtent with 

the legally protectt.d liberties of students, and they rightfully generate concern. 

What we end up with is a most countetproductive dynamic. Mistaken beliefs that 

children in public school lack all reli&iou·s libonios fced efforts to "restore" those h.Jrties by 

l ThiB ill by DO means R new phenomt.non. I made lbe same cbsotyatioD ia 1983 ..... bM I tClilili~ on 
proposed consututioDaJ II.f.nendmentii dealing with. achool pl'llyar. HeArings on.sJJ... Res. 73 andS.l. Res. 212 
Before til!? SubCO mp1. 00 the CorutitutiOrl of 'he SCnate CDJDIU:...9JL!bUBiuy. 98th CODi-. ht Seils. 367 
(1983) (statement of \1{alru B. DelliDaer) ("1983 HwilwR

). 

- 2 ­
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authorizing or "ven requiring school officials to promote student religious activity _. a 

reSponse that overshoots tbe roark and is itself in conflict with core Fi~t Amendment value!:. 
-, I 

The Administration's Guidelines provide a way OUl of this dilemma. By clarifying 
, ' I 

tha~ current law does not preclude private religious activity hy students, but ralher pennits 

. and protect, such activity. the Guidelines can help 10 prevent iD&tlUlCe. in whkh SCh+ 
officials mistakenly discriminate against student religious expression. At .the sam,e rime, the 

, ' 

Guidelines make clear thar official school involvement in religious activity is forbiddJn. and 
- ' , I 

, that student religiou~ liberty includes the right not to be pressured to participate in religious 

exercises. 

The distinction drawn by the GuideJines between private religious activity by students, 

on the one hand, and official encouragement of such activity, on the other, is at the bLn of 
I 

the legal principles tbat govem ,this area~ ,and deserves some elaboration here. Justtci Hugo 

Black, writing for the Supreme Court in tbe case of ED&el v. ~. started wit.h a basic 

premise that remains as sound today as it was in 1962: 

[I]n litis country, it is no pan of the business of government to compose 
official prayers for any group of the American people to recite as a pan of a 
religious program carried on by 2Ovemment.4 

Working from that principle, the Supreme Coun concluded that the government may Dot 

conduct or spoDs~r official prayer exercises in the public ScOOols. Bven where srudenJs are 

permitted to Bop! out" of such religious activities, the Court ~asonedf OfficialPromotiln of 

reJigion intrudes on the freedom of conscience of ~ligious'minorities and nonbeUeve~s~ 

4 :)70 u.s. 421. 42S (1962). 
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. When the power, prestige ~nd fillancia.1 support of government is placed 
behind a particula.r religious belief, the indirect coercive pressure upon 
religious minorities to confoml (0 the prevailing officially approved religion is 
plain. S 

This bedn"Ck pri.nciple against official support or endorsement of religion, however, is 

coupled with a sc:coDd and equally important principle protecting private expressions of 

religious belief. As Justice O'Connor explained in 1990, in the course of upholding the 

Equal Access Act, "[T]here is a crucial differenc~ between C2yemment speech endorsing 

religion, which the Establishment Clause forbids, and ~ speech endorsing religion, 

whicb the Free Speech and Free Exercise ClauSes protect. "6 

At leas.. since 1981, it has been plain that this principle operates to protect privale , 

religious speech by sOldents against official discrimination .. In.thal year, in Widmll v. 

Vincent, the Supreme Court held that a public. university could not deny a ,~t1.ldent religious 

group that wighed to meer and pray on campus the same rjght of acce$1.I to university . 

facilities afforded ~cular student groups.? Adoption of an "equal access" policy for 

religious groups, the Court, rulect, was not onJy penni~.d under the Establishment Clause -­

it also was required under the Free Speech Clause. 8 

As yon may recall, Mr. Chainnan, 1 appeared before you twelve years ago -~ as a 

professor of law -- and testified that I be1i~.ved that the same constitutional principles would 

, !sL at 430-31; ~ !180 Abington School [fuh·v. Sihr:mpR. 374li.S. 203, 214-lS (1963). 

" Wcstside Boyd of EdUc.. v. MergenB. 496 U.S. 22.6, 250 (1990). 

, .454 U.S. 263 (1981). 

• l!!" lit 269-75, '277. 


~ 4 ­
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and should apply in public seconda.ry sohOols as in colleges and universities. 9 Congress 
, I 

agreed in 1984 by passing the Equal Access Act, which provides that a secondary sc~ool 
, ! 

receiving federal funds may not reftlse acceli~ to snldent re1igious ,groups if it otherw~se 
pennits stlldent extracurricular clubs to meet on its pl'clllise~.IO TIle Supreme Court 

, emphatically endo.rsed the principle of 'equal acc'ess' when it upheld the constitutionality of the 
" , .'. I 

Act in Mergens. "We rhink that secondary school students are mature enough to understand 

that a school does not endoI5c or suppon student speech that It merely penniu on a 

nondiscriminatory basis:" J I 

Just Jast Tenn, the Court on two separate occasions reaffirmed and claborattd on its 

commitment to the equal access principle, both in and out of the public school context. In 

CaPitol Sguare Review and Mvisoty BQ{I1.d v. Pinette, the Court held that a town coJld not 

prohibit a private party from displaying a religious symbol in a pu~lic forum otherwisl open 

for expressive activity, clarifying that "private religious speech . . . is as fully protectL 

. under the Free Speech Clause as secular private expression. ,'12 And In Rcsenbexger J 
Rector AWl Visitors of tb.e Ugjycrsit)'of Yitppia, [he CQUn extended lhe equal access 

principle beyond direct access to university facilities' to reach university payments made to 

outslde contmctors on behalf of student groups. t:I Student religious publications, the do~rt 
. I 

concluded I could not be excluded from a 5l.ate university program that generally subsidized 

• §!! 1913 HwinlS at 60-61 (SIItcmca.t or Walter B. Del.lin&IC). 


10 20 U.S.C. U 4071-4014. 


\! 490 U.S. &1.250 (plurality opinion).' 


11 US S. Ct. 2440, l44C (1995). 


u 115 S. Ct. 2510, 2523·34 (1995). 


http:pl'clllise~.IO
http:seconda.ry
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~ ". 

printing costs; such a bar on religious perspectives was neither required by the Establishment 

Clause nor consistent with the Free Speech Clause. I' 

In short, what ~hould have been dear from the Stilt is now finnly established 

Supreme Coun. law:' the same principles that prohibit offi&j.aI religious ex.ercises in the 

pubUc schools permit and indeed protect studeru religious activity and expression. nhs 'is 
. I 

the critical point that sometimc~ i!; lost in the debate ove·r religion in the publk schools, and 

lit is th~ point on which the Administration's Guidelines turn. By informing edUC810rs across 

(he country that it is not in fact the case that the Constitution expels God from public ISChOOl, 

the President and the Secretary of Education have taken a critical and lOng overdue stb 
toward resolving the confusion thal both animates and undennines debate on this sUbjlt. 

It is fair to ask what these principles, as.incotporatcd in the Guidelines, will m1ean a~ 
. . ·1 

a practical matter for our country's school children. To some extent, of course, it is difficult 

ro a.nswer th~l question in the abstract; application of the equal access principle, 1ilce ~y 
legal principle, will in many cases depend on the specific fact.ual context at issue, and in 

some cases require the making of very careful judgments. Having said tbat, however, it is 

possible to set out in broad tenns some of the ways in which the Guidelines arid the legal 

principles they encapsulate protect the religious liberties of public school students. 

, ~irst, student religious. groups are entitled to hold meetings at their schools just as 

other extracurricular groups are allowed to meet. They may come together to discuss their 

religiou!: beJief~ wIth each other and to read religious scriptures. and they may meet to pray 

together. Moreover, the equal a~ess to which student religious groups are entitled includes 

.. hi.:. at 2524-25. 
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the same right as other groups to use the school's public address system, bulletin ~ds, a.nd 

other roms of media to publicize their meetings. 

The prohibition on official disc.rimination applies to other fonns of student religious 
I 

expression and activity. as well. Students who ('All talk to each other about politics cin talk 
• ! 

to each other about religion. Students who can choose any topic for an assignment cah 
. I . 

choose a religiolls topic, where it otherwise meets the school's criteria.. And in the wonna! 

scttings in which they generally Inay en~age in tbe noodisruptive activities of lheir cJice, 

students may chooSe to pray. 

Finally, the bar on official promotion of religiol\ doo/) not require that the subject of 

religion be excluded from the classroom altogether. In plainest terms. a school need nlt 

attempt to te.1.ch about the abolitionist movement without teaching also about its wcllspJmgs 

in religious sources} and a school need nOI exclude fJ;'Uffi a lesson about the civil rights \periOd 

. any mention of the strength tbat movement drew from a network of African-American. 

churches in the South. 

Ukewise, schools arc not p.recluded (rum teaching civic values and virtue:i to thei.r . . . . . . I 
students, even when those 

. 
same values are held also by some religions. Schools cannot,

! 
bear 

the full responsihiUry for transmitting the moral code that holds us together a~ a commuLitY~
'. . I ' . 

parents, of oounc, must take the lead. But the public schools may and should teach our 

children, explicitly and cleuly. the shaRd values that define our national clwacter. 

Given all of this •• all of the latitude and protection afforded already to religiOUS 

ex.pression in public schools .- J think it is fair to rum around the question I posed initially, 
. . . . '. I 

and ask what, as a practical matter, would be added hy a constitutional amendment or some 

- 7 • 
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othor form of congressional inlt'lrventlon. What we have now, in simplest terms. is a legal 
, . . \ 

regime that distinguishes between private religious activity I which is protected, and official 

government compulsion or endorsement of religious activity I whicb is prohibited. Ag~inst
I 

this backdrop, the primary effect of congressional action could only be to blur. or to abl1lldon 

aJtogether, the line that separates the private from tbe go~c.;rnmental. carving out new ~aCe 
for government to intrude in the reUgious activities and choices of its ci~ens. And thil 
brings us, I think. to the very heart of the deb~te. once the misinfonnatioD that surrounhs the 

su~jecr is cleared away.· If we remain committed to botb the principles embodied in lhJ 
I 

Guidelines •• the principle protecting private religious activity again!;t discrimination. ana 
also the principle protecting individual reJigious choice from the sphe~ of government 

influence .~ t~en we shou1d leI the GuideUnes do their work, clarifying the current status of 

the law, before we even think about fundamentally changUi&, that law. 

u. 

One issue that has arisen since tbe Guidelines were issued in August is the question of 

their enfofceabillty. Specifically, the Guidelines have been CritiCi7.ed as inadequate·on tJ 
I 
I 

grounds that they do not contain any mechanism for enforcement of the principles lbey ~ 

out. 

In a very important respect, this criticism i~ misplaced. It is troe tbat the GuideUn,os 

do not. inclUde an enforcement provision, and that they are offered by the Department of 

Education to school districts as guidance rather tban as a federal mandate. That does not 

mean, however. that the principles incorporated into the Guidelines are not themselves 

http:CritiCi7.ed
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enforceable. As discussed above, those principles e·ncapsulate existing constitutional arid 

statutory Jaw thai can itself be invoked and enforced in court. 

When a student's constitutional rights, as clarified in the Guidelines, are violated by a 
. I 

school. lhe student can enforce those rights in coun by way of a § 19R3 Action. Sectio~ 
1983 provides a federal cause of action when state Of local officials, acting under color of 

law, violate a person's federal rigbtS.I~ One example of the avaj.lability of this avenue of 

enforcement is BQg~. Ronald Rosenberger, a University of Virginia student and a 

publisber of ~lid1Lmke; A CbriSlia,n PeDRfICtiyc at th; University of Yirlinia, brought hili 

§ 1983 action to the Supreme Court, where the equal access principle was enforced to . 

require that the university allow student religious publications to participate in a program 

subsidizing printing COSt5. 

Similarly j studenrs can enforce in court the statutory rights that are incorponJtedin 

the Guidelines. The Equal Access Act, di.sctissed above, provides student religious grou~& 
with an additional vehicle for challenging discriminatioD in the provision of a.cces! to sClibol 

facilities. In the recent case of ,C.eniooos v. BQard of Trustee.s..m:.m~ San D.WiQ llgifiec;i 

School.Disn:kt. 16 for instance, a student religious group, joined by the Departinent of 

Justice 8samicus. challenged 8 high school's denial of its request to meet in an empty 

classroom durinD the schoo] lunch period. Here aeain, the Ninth Ci..rcuit enforced the eqUal.
~~ . I 

access principle reflected in the Guidelines, holding that the sehool must provide its stl.ldeht 

.reUgious g~p with the SaJDe access afforded other student groups. Another statutory soJree 
I 

r$ 4~ U.S.C. f 1983. 

liS 1995 WL 569636 (9th Cir. SClpt. 21$, 199'). 
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of the Guideline principles is the Religious Freedom Restoration Act, or "&FRAil. Un(icr 

that statute, enacted in 1993 with the strong support of President Clinton. all govcmmeht 

bodies and officials •. including school district5 and pubUc school officials .- must, rerJn 

\ 

from imposing subslamial burdens on religious exercise except where they are advancing a 
, 'I 

I 

compelling governmental interests by the means least I'e5trictive of religious liberty. 11 Once 

again, the statute specifically provides for enforcement of this standard in judicial , 

proceedings. 18 

Those who complain about a lack of enforceability must have ~OlRcthing more in mind 

than private enforcement of the Guideline principlc~ in court. And it is at this paint, I think. 

, dlar !\erious concerns about local contro1 ofpublic education begin to ari!'te. , As the suplmc 

Court has often recognized, public education in our country is committed to the corllml Jr 
state and 10cal authorities, and to individual teachers and parents. III Any effort by the \ 

federal government to enforce the Guideline principles would be inconsistent with this 

fundamental understanding of the value "f local autonomy, and inevitably would le.acf to 

greater federal bureaucratil,: intervention in local school district affairs. 

Some of the same concerns would be implicated by additi.onal statutes or special 

procedu.l1l] nIles designed to facilitate fcdc.rallaw suits by studeut& against their schools a.q.d 
, 	 I 

teachers. Thou,h the federal coutts should -. and do, as the cases discussed above attest fa 
. I 

stand ready to enforce the "transcendent imperatives of the First Amendment" agaiast ~b601 

17 42 U.S.C. *2000bb-l(a).(b). 

I. Id... at §lOOObb-l{c). 

I' 	See MWILCIlI, 496 U.S. at 240-41; HM.e1wDOd SeA. Dilt. Y. K1!Wmitie:r, 484 U.S. 260, 213 (l98B), 

. 10· 
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officials,lO we cannot CJ\peCl federal judges' to intervene in every conflict that arises between 
'. I 

, students and their teachers, second~gue5sjng the dechions teachers must make a5 a matt~f ur ' 
• • I 

. mutine as they prepare classroom cumcula and gr.uje student work. ' Ultimately, the mJst 

difficult and most irnponant work of protecting the religious rights ()f all our sntdents m~st 
be don~ in the cla&sroom, on a daily basis, by individual teacherS under the supervision br 

. local schcx")J officials. It is on their careful judgment that we must rely. at least in the' fit 
instance. What me federalgoyemm~nt can do, and what the Guidelines will do~ is ensJe 

. i 
that their judgment is infonned by a fuU understanding of what tbe law pennits and requires 

of !hem in their dealings with religion. 

m. 

Finally, I would like to address ....,hat I understand ate current proposals to amend the 

Constitution to alter or darify the Pirst Amendment principles discussed above,' in an effGlIt 

, I 
to allow for some greater govemm~tal roJe in support of religious activity. Because the! ill 

at this time no official proposed amendment be.fot:e you, I will put to one side the specific 

concerns that may be raised by tbe conteDt of any such amendment. RatherJ my discussJn 
I 

will be limited to the'more geneml concerns that would be raised by any effort to resolve the 

issues identified here by ~ay of a constitutionailfJD.endment. 

First, and Critically iIl1JXlrtant, a constitutional amendment would not and could not 

solve the problem to which it is primarily directed. Most of the objections voiced by the 

witnesses who have appeared before you go not so' much to the content of the tawas it no~ 

exists, but J3.the.r to the question of compliance with or enfot'Oelnent of that law. TI13.t is, 

]I) Ii1&r.I!S T~ VAjgn.Eme Ssh. Disl. \'. fus. 457 U.S. 853,864 (198,2) (opizliOlI or Brennan, l.). 

-11 • 
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you have heard arguments that even. if the Supreme COllrt bas properly interpreted the First 

Amendment to protect private religious activity and expression in public schools, other 

courts, governmental actorl.l. and school officlals have failed to give effect to the governing 

legal nonn: 

It mllY well be the case that in the :religion Context. as with all civil riglus and ~ivi1 

Uberties, law that is well-established at rhe Supreme Court Jevel sometimes is misapplied or 

underenfo.rced at a more localized level, whether through mistakes of interpretation or, ~ the 
. . . . . \ 

courts, as a result of the very judicial restraint we often extol. But .if underenforcement is 

. . I 
the problem, then constitutional amendment of the First Amendment is not the answer. The 

new constitutional standard. like the old one, will be subject to undenmforccrnent a.t the 

hands of those who apply it on a regulubasi5, and students will continue to boar the burdens 

. of litigation in order to vindica1e their rights. Consti~tional amendments ate not self­

enforcing. and nothing about any of the proposed amendments I have seen would remedy Litis 

problem. 

It also has been suggested that aU amendment mlgbt serve to clarify the law, 

essentially codifying the general principles the Supreme Court is now in the process of 

elucidating. The theory here is that an amendment could speed the pace of constitutional 

clarification, slowed now by an unwillingness or inability on the part of the Supreme Coun 

to lay down simple, bright-line roles. Again, I think it mOSl unlik.ely that any amendment 

could accompli8h this goal. Where tbe Supreme Court has difficulty setting forth I.e hrigbrj 

line rule, it is most often be.cause none j~ available; even when broad principlea are well­

established, their application often turns on the specific factual contexts presented. Unless 
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proponents have in mind an amendment considerably more detaUed than any we have sefn 

before. it simply cannot dlarifY in advance the difficult questions that will continue to a~,se 
I . 1 

with respect to religious activity in the schools. Indeed)' a constitutional amendment might 

well prove downright coulterproductive on {his sco~e.' destabilizins the legal framework lhat 
, \ .,.' I 

has emerged aI, the Supreme CoU" level over the past twenty years and gcneratiIlg new 

' hil' l_A' ted· .h .ambigUlly welts :scope i1lu.l mcarung are tes m t e courtS. 
" , 

Second, and equau~ important. even jf we were to assume that constitutional 

amendtnent might help to ~ddress the problems identified here , any sucb amendment would 

remain an ill-advised, depakure from a c:onstitution~ history marked by a deep reluctance to 
, , 

amend our most ftmdamenbu law. The Bill of Rights was ratified in 1792. Since that tU~Je, 
over two hundred years agl, the Bill of Rights has never once been amended. And this it ho ' 

hl""rlcai accident. nor a PrUC! only of the difficulty of the.m.ndment process itself. 

Rather, our historic unwillingness to tamper with the Bill of Rights reflects a reverence for 

the Constitution thal is boJ ontlrely appropriate and fundamentaJiy a.t odds with turning lhlt 

document into a forum for ~iviSive cultural battles. I 
, I ' 

The Framers themselves understood that resort to the IJnendmcnt process was to be 

sparing and reserved for ..Jeat and extmordinary occasions. "21 In the Federalist Papers, '. 
. I ,', 

James Madison warned against using the amendment process as a device for correcting every 
\' . ,I

perceived con!ltitutional defE!Ct •• a practice that could not belp but' undeI1Jline tbe role of tbe 

Supreme Court.." 'This noJ of caution sbould carry special weight where. as here. the 

I 
I 

21 Tho fC1t!mJiI1 No. 49. Ilt 314 (James MadilSOl1) (Clinton RouUel ed.• 1961). 
I 


:n Sa i!L. at :'14. 
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constitutional defect perceived -- to the extent that there is one at all -. appears to be 

primaruy that the Supreme Court is not moving quite quickly enougb to clarify its )first 

Amendmenr jurisprudence. That cennin Suprclne Coon decisions 8l"e decided on narrow 

grounds, with care!u 1 attention to the particular facts of each case, may slow the pace of ease 

law development, but: it is consistent with a lnng tradition of judiciD.l restraint and shl.')uld not 

invoke reson to the amendment pruccss here. 

Finally. and perhaps of panicular intere.llt in this context, Madison objected especiaIly 

(0 amendment on issues that inflamed public passion,' fearing that .such actions might. th.teJten. 

"the constitutional equilibrium of the government. 1123 The deliberations before this 

Committee have been a mode.! of civility and thoughtful discourse, and for this the 

Committee is to be commended. Once a proposed constitutional amendment is sent to the SO 

stll.te capitals. however, it is in imponant respects out of your hands, and the nature of thal 
. I 

disCourse may change, and may change for tbeworse. Any amendment that is perceived 15 
an effort to redefllle the relationship between religion and public education has [he potential 

to generate a deeply divisive debate across this nation, setting one religious group against 

another and leaving. religious minorit.ies feeling like outsiders in their. own communities and 

country. This prospect alone should be sufficient to convince you that we should adbere in 

this context to our historical unwillingness to amend the Bill of RJghts. 

---------.~.-------­
2;j UL al 3[5-17. 
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