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EXECUTVE OFFICE OF THE p'aes"iosm TLRM NO: 4227
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001 FILE NO: 2225

o GENT V17T S A
: R . LEG!SLATIVE REFERRALMEMORANDUM - Total Paaé(ﬂ:&-@

A

Legislative Liaison Ot‘ﬂse‘ gee%lstrilfﬁ Abélow; - ;.
Janet FORSGREN / »«( \g,{l (- (for) Assistant Director for Leglslatlve Reference

OMB CONTACT: Melinda HASKINS / 385.3923 Leglsiauve Assistant's Line:  385-3823
N C=US, ASTELEMAIL, P<GOV+EOP, O=OMB. OU1=LRD, S=HASKINS, G=MELINDA, 1=D
haskins_m@a1.edp.gov .

[ $UBJECT: Exiecutive Office of the President OMB Request for Views RE: HR3286, To help
L families dsfray adoplion costs, and to promote themof mlnomy
children}

'LDEADL!NE 10 AM Fnday, May 03,1896

“’co‘rdance with OMB Clrcular A-19 OMB requests the views of yow agency on the above subject before
m’g on'its relationship to the program of the Presrdent .

. ‘t advise us if this item will affect direct spendmg or receipts for purposes of the
' "Pay»As*You-Go" provisions of Title XIit of the Omnibus Budget Reconc:hation Act of 1990

COMMENTS Please provide coriments on H.R. 3286 in'a form that we could use to prepare : s Statement of
: Admiinistration Position (SAP). ‘The response deadline is firm. The bill has been referred 1o the
. ... House EEOQ, Resources, and Ways and Meéans commitiees. = We understand tﬁat the bill may be
et gonsidered by the House on May 8, and that the House Resources Commiittee deleted Title 1 of .
- the bill at its markup on April 25. A copy of the Ways and Means Committee press release and the

| b;lltext as imroduced sattached
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~ RESPONSETO ~ LRMNO: 4227
: LEG‘SLATNE REFERRAL MEMORANDUM ; FILE NO: 2225

1 :
ol esponse to this request for views is short (e.g.. concur/no comment), we prefer that you respond by e-mail or
y faxing us this response sheet.
esponse Is short and you prefer to call, piease call the branch-wide line shown below (NOT the analyst's I'me) ;

a message wlth a legnsiatwe asslstant . ,

»You may also respond by : :

(1) calhng the analyst/attomeys direct line (you will be connected to voice mail if the analyst does not answer) or
(2)ksendmg us 8 memo or letter. ;

nclude the LRM number shown abova snd the subject shown below

“70:. Melinda HASKINS  395-3823

" Office of Management and Budget

‘Fax Number: 395:6148

. Branch-Wide Line (to reach legisiative ass:stant) 385.3823

N

(Date)

(Name)»

(Agency)

(T elephone)

’--‘.{SUBJECT Executive Office’of the President OMB Request for Views RE: HR3286, To help
: farnilies defray adoption costs, and to promole the adoption of minority
* children

| . The {Q}IOwiqg is the response of our agency 1o your request for views on the abovc-captioned subject:

S o Concur |
No Objection
No Comment

See proposed edils on pages

Other:

FAX RETURN of pages, altached (o this response sheet
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CONTACT An Fle:scher or Scon Brenncr A
o (202) 225 8933

]
The Adoptxon Promonon and Stability Act of 1996
Statement of Cbairman Bill Archer

B3 Good aﬁé:r‘nocm.

. !n Amcnca today, there is no rcason why any child should be denied a lovmg fam:ly

- Unforwunately, thére are more than 500,000 children lingering in foster care waumg to
. -beadopted. And there is little hope for these kids v.hcn only one in 10 wm be clearcd
e for adopnon this year. ‘ ?

o ,There are many parents who v.ant to adopt mcsc Kids but can’t becguse they cithcr
' don’t have the money to pay the adopnon fees. or because a federal reguletion says
“'iHey Will not be good pa.rcnts because their skin color is d:ffcrcm from the child|they
ﬁflfv"wam 1o adopt. ‘

| It s sxmply not nght 10 deny e child the oppom.\mty to gOW up in 8 lovmg homc:"
o _bccausc his parcm% are poor or are of & different race.

e For these reasons, we are mt.roduc:ng the Adopnon and Promotion and St.abxhty Act of
" '1996. This legislation will help parents who want to adopt by providing them vmh a
785,000 adoption tax credit to help cover many of the expenses involved in the adopuon
process It will also put an end to the practice of delaying adoption, often for years

i _.:‘-'unul the States can t' nd racially maxched parents for the adopted chzldrcn

-’,;;:.}ft'Ihere are hundrcds of thousands of kids who want 10 be adoplcd und there are .
,probably an equal number of parents who went 10 adopt them. This legistation will
~ help to bring these families together. Our bill will meke adoption: easjier and hclp find
g ovmg hom:s for hundreds of tho.xsands of children in nced

BN wwld als.o add that the $5,000 adoption wx credit is pant of the Conn'acz with
" America. Republicans remain committed to fulfilling the promises we made to the
Amcncan people, one important stcp al 2 ume.

,:' ;‘Thﬁﬂk el
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“FOR IMMEDIATE RELEASE CONTACT: Asi Fleischer or Seott Breaner
U Aprl 24, 1996 - (202}1225 8933

Fact Sheet '

The Adoption Promotion and Stbility Act of 1996

NN

"J'n América (oday. there is nv reason why a child should be demcd a Iovmg family. |There
agre many parents who wan! (o adopi these kids but can't because they don't have the money
10 pay the adopiion Jees, or because some federal regulation says they will not be gaoa’
parenrs because their skin colnr is differant from the child they wont to adopt. Our bi!{ will
mcke adoption easter and help find loving homes for hundreds of thousands of ch:lahn in

’Titlc 1: Adoption Taz Credit

S To give a helpmg hand to middie-income farnilies that seek to adopt a child, tbc bxl

o prcv:des & tax credit of up 1o $5,000 o help defray the cost of one-time edoption expen.scs

7 Accordmg 1o the National Council for Adoption, the aversge cost of adopting a child thhm

& “the United States is $20,000, while the cost of adopting a child abroad can reach as high as
- 71336 000. '

L * The credit is phascd out for incomes between $75,000 and $115,000. In addmon, the
. f"bxll would provide that employees may receive an income tax exclusion, up to $5,000 pcr
~./child; for employer-provided adoption assistance. Adopting families would have years to

‘ﬁwi{clmm their eredit, thereby making it more likcly that moderate income families would ‘bc able

10 use the credit. Except in the case of special needs adoptions, the ¢redit is denied fox
expenses that are covered by any Federal, State, or local grant program. This title is cffccuve
7 <gfier December 31, 1996.

:ﬂe“ ]-nterethnit Adoption - R : ‘ _

"No clild should languish in foncr care, pol even xor g day, 1f 8 lovmg famﬂy s\umds

i ;‘ready to adopt that child. Unfortunately, pmly because current adopuon policies place. an

o mordma:c cmpMs on “race matching”, minority children remain in foster care on average
- ','.morc zhan twice as long as white children,
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- According to the Institute for Justice, there are currently 500,000 children in the foster
“system, 49% of whom are minoritics.  Of thosc, over 30 pereent arc black, 14 percent
e Hispanic and roughly:5 percent are of other, pos-white backgrounds. (Minorities
,gj?f;eonsumte 17 percent of the genera! population.) Race matching necessarily leaves sminority
T"{ch:ldren, primarily black children, lmms}ung in foster care, sometimes never finding a
. . permanent home. Although extensive efforis have been made at recruiting edoptive black
L famxhcs including subsidics, recruiting programis, and différent qualxﬁwaons than thosc jused
o for whne famzhes, tens of thousands of biack chﬂdn:u are still waiting for homes. :

" 'I‘he Child Welfare Rcswch Cznter of the Univcrs ty of Cahforma st Berkeley foun‘d
‘that 41.2% of black cluldret\ wail more than four years 16 be adopted while 17.2% of whllc
‘j{_c}u!dnn nmmn m foster care for cvor four years.

o m order fo ﬁnd lovxng homes for all children as fast as reasonabie, this title prombns a

. .‘State or other entity that receives Federal -assistance from denving to any person the
N oppormm'v 10 become an adoptive or foster parent on the basis of race, color, or nanonal
.- origin.  If two otherwise qualified families seek to adopt children, race may be & factor in

' -placing the child, but adoption agencics may not delay the plecement of & child by walting for
o 8 “race iatched” parent to come along.

~ Similarly, rio State or other enury réceiving Federal funds can delay or deny thc
, -‘-,;placcmen! of a child for adoption or foster care, or otherwise discriminate in making a
’*If'fplaccmem decision. on the basis of the race, color, or national origin of the adoptive or foster
©.-ipdrent, - State, compllance with this provision would be subject o review by HHS as panl of
“thie reguldr review of Smtc foster care and edoption programs; States found to be out of
-~ compliance would have an opportunity to correct their violations. If compliance is pot
. ichieved within time limits specified by the Secratary, states would undergo a series of
" ‘graduated fines of 2 percent, 5 percent, and 10 percent, appliad 1o federal funds received by
.. 1he State under Tide IV-E foser care and -adopuon programs, for the firsy, second, and third
- Violations respectively. Private entities found to be in violation would be required to return
all f'unds reccxved in the fiscal year.

, .A:Title !ll Indian Adopﬁon

. ThJs tuie exempts child custody proceedm,gs that are the result of the voluma.ry
‘ ;'A?}'p!acemenl of children for adoption by birthparents who do not maintain significant tribal

1’*;"'aff' listions from the application of the Indian Child Welfare Act JCWA). ICWA would
- ., continue 10 be applied in the placement of children where at least one of the child's biological
A;*pm:nu is of Indian descent and at least one of the child’s biological parents maintains
N rs:gmﬁcmt social, cultural, or political effilietion with the Indian tribe of which either pmm'

-+'is.a member. In any child custody proceeding involving an Indian child, membership in/an
" Indian wribe shall be cffective from the sctual date of admission 1o membership in the Indian
- iribe and shall not be given remoactive effect. This title is effective on the date of enactment
?*_a.nd app!m to all child custody proccedmgs that are not yet final.
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'ley IV: Reveoue Provisions

TR EE,E}.E__I&& This provision, taken from the Balanced Budget Act of 1995,
',f‘;nrcingthcns information reporiing and anti-abuse rules directed 8! sophisticated w@x plam!

P. 6/26

ng

‘ h'mques involv ms fotex;n wusts, their bcncﬁc:ancs, and their pamors

;_ Enmy__s_uhd_dm Currently, busmmcs are ﬂlowed 10 cxcludc (ie., are not u.\ed on)
~ "65 percent of the amount of subsidies provided by a public wtility for the purchase of an)
. .€nérgy. conservation measure. The bill would repeal this exclusion, gencrally for wax yca:s

Y ,.“?“ 1996. This prows:on was epproved by the Congess as part of the Balanced Budge

1 Acl
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o SPONSOR. uoliﬁari {R-NY)

promote the adoption of minority children.

L
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COSPONSORS: . 6 (Dems: O Repe: 6 Ind: 0)

V;éOﬁﬁiTTEESz © House Ways and Means
- . House Resources. «
Houge Economxc and Educatxonal Opportunities

EGISLATIVE ACTION'

'04/23/96 Referraed to cOmmittee on Economic. and Educational
g - Opportunities, Committee on Resources, Committee on- Ways
and Means (to the Committee on Ways & Means for & period
ending not later than May 3, .1996; to the remaining
committees, for a period not ending later than April 30,
- 1996, in each case for such provisions as fall within the
Jurisdictiion of the ~ommittse concerned) (CR p. H3730)
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104th CONGRES°
L 2d Sess:on;

B. R. 3286

. To help families def:ay ‘adeption costs, and to promote the adoption of
EARI . minority children

L ' IN THE HOUSE OF REPRESENTATIVES

April 23, 1986

: ,Molinari "(for herself, Mr. Archer, Mr. Bunning of Kentucky,. Ms.
Pryce, Mr. Solomon, Mr. Tiahrt, and Mr. Shaw) introduced the follow;rg
. blll,.which was referred to the Committee on Ways and Méans for a

; ,perkod ending not later than May 3, 1986, and in addition tc the

“Comtiittees on Resources and Economic and Educatlonal Opportunities for

g per:od endirig not later than April 30, 199¢, in each case for

consideratlon of such. .provisions as fall within the 1ULlSdlCL10n of the
. ‘ ComhlttOP COﬂcerned

A BILL

To:help famxlles defray adoption cests, and to promote the adoptlon‘of
- Co minority children.

. Be it enacted Ey the Senate and House of Representatives of the
Unlted States of America in Congress assembled,

SECTION 1. sﬁonr TITLE.

jTh;s Act may be cited as the ""Adeption Promoticn and 5Stability Act

ssc‘ 2. TABLE OF CONTENTS.
v'iThe table of‘cqntents of this Act is as follows:

’ ?i, Short,title '
2. Table of contents.,
TITLE I“'CREDIT FOR ADOPTION EXPENSES

;,,,, 1@1, Credlt for adoption expenses.
v S o TITLE II--INTERETHNIC ADOPTION

201 Removal ‘of barriers to interethnic adoprtion.
ITLE TII-=CHILD CUSTODY PROCEEDINGS AFFECTED RY THE INDIAN CHILD
WELFARE ACT OF 1978

- 301. Inapplicability of the Indian Child Welfare Act of 1§78 to

1 of ié.;R

o

1/25/96 14:48:34
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child custody proceedings involving.a child
whose parents do nol maintain affiliation
L with their Indian tribe.
“seél. 302. Membershlp and child custody proceedlngs
"gec. 303 Effective date.
Wil TITLE IV-~REVENUE OFFSETS

o

Sec 400. Amendment of 1986 Code.
Subtltle A—~£xclu51on fory Energy Conservation Subsidies Limited tc
ubszdaes With Respect to Dwelling Units

- ‘§ec. 401. thlu ion for energy conservation subsidies limited to
L : subsidies with respect to dwelling units.
Subtitle B--Foreign Trusn Tax Compliance

Sec 411. ImproVed 1nformatlon reporting on foreign trusts.

sec.“412. Modiflcat;ons of rules relating to foreign trusts having one
'-‘- : or more United States beneficiaries.
Forelgn persons not to be treated as ouners under grantor

trust rules.

Information reporting regarding foreign gists.
Modification of rules relating to foreign trusts which are
S ' " not grantor trusts. ' o o
Séc. 416. Residence of estates and trusts, etc. :

$ITLE I--CREDIT FOR ADOFTION EXFENSES

. SECL;101. CREDIT FOR ADOPTION EXPENSES.

e ta) - 1In Gen»ral --Subpart A of part IV of subchapter A of chaptes 1
“of ‘the Internal Revenue Code of 1986 (relating to ronrefundable ’
pexsonal credits) is amended by inserti ng after section 22 the
followlng new section:

‘:SEc. 23. ADOPTION EXPENSES.

oo T{a}l Allowance of Credit.--1In tnc case of an individual, there
E*shall ‘be. ‘allowed a5 2 credit against the tax imposed by this chapter ,
fo: the taxable year the amourt of the qualzfled adopticn ex pﬂnueg paid
or 1ncuzred by the taxpayer du*lng such taxable year.
T (b) Lzmltatlongu
{1} Dollar llm;tatxor ~~The aggregate amcunt of quall 1ed
?adoptlon expenses which may be taken into account under .
" subsection {&) with Iedp&ut to the adoptién of a ”hlld shall
not ‘exceeg $5,000. ,
, *(2) Income limitaticn.--The amount ‘allowableé as a credit
“'under subsectien l(a) for any taxable year shall be reduced (but
not below zéro) by an amount which bears the same ratic 1o the
amount so allowable (determined withcut regard to this
paragraph but with regard to paragraph (1)) as--

“{A) the amount (af any) by which the- ta~payer s
adjusted gross ipcome (determined without regard to
sections 93il, 931, and 933) exceeds $75,000, bears to

- (B} $40,000.
‘T (3) Denial of double benefit,~ ,
‘*(A) In general.--No credit shall be allowed under
subsection {a) for any expenge for which a deduction or
c:ed;t is allowable undaz any other provision of this cnapter
. 7 {B} Grants.--No credit shall be allowed under
subsectlon,(a) for any expense to the exteént that {unds
"for such expense are received under any Federal., Starte,
or local program. The preceding sentence shall no:
apply to expenses for the adoption of a child with

2 ofJiSjt ) T : ‘ 04/25/96 14:48:37
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spoc1al needs.

{C} Reimbursement.--No credit shall be allowed
under subeection {a) for any expense to the extent that
such expense is reimbursed and the reimbursement is
v -excluded from gross income under section 137.

A vf(c) Carryforwards of Unused Credit.--I1f the credit allowable
under subsection (a) for’ any taxable year exceeds the limitation
m| 6sed by section 26(a) for such taxable year reduced by the sum of
,credlts allowable under this subpart (other than this section),

such eycéss shall be carried to the succeeding taxable year and added
f,to the credit allowable under subsection (a) for such taxable: year. No
‘credxt may be carried forward under this subsection to any taxable year
gollouzng the fifth taxable year after the taxable year in which the
c'edip arose. For purposes of the preceding sentence, credits shall be
éated as used on a first-in first-out basis. -
: (d Defznltiong.—-For purposes of this section~= .

’ "(1) Qualified adoption expenses.--The term ‘qualified

’adoption expenses' means reasonable and necessary adoption

fées, court costs, attorney fees, and other expenses--

. ~ "TUA) which are directly related to, and tHe
prﬁncipal purpose of which is for, the legal adquloﬂ
of an eligible child by the taxpayer, and

"B} which are not incurzed in violatien of %Late
or Federal law or in carrying out any surrogatc
parenting arrangement.

- Such term. shall include e>pcn&c4 for a forcign adoleon ou)« it
~»the chxla is actually adopted. ,
~ °'{(2) Expenses for adoption of spouse's ch;ld not
: 'aligzble --The term “qualified adoption expenses’ shall not
- include any erpenscs in connection with the adoption by an
ifndividual of a- cnlld who is the child of. such’ 1nd~v1cual'c
spouse

5

3) .Eligible child.--The term ‘eligible child' means any
individual--t : , ’ Lo
’ "{A) who has riol attained age 18 as of the time of
the adoption, or '
(B} whe is physzca}ly or menta;ly lnkapcb_r ot
. caring for himself.
"{4) Child with special needs.--The term ‘child with
special ne@dc’ means any child if-- :
) ’ "(A) a State has determined that the cbaid cannet
or should not be returned te the home of his parents,

and

{B} such State has determined that there exists
‘with respect to the child & specific factor or
condition’ (such as his cchn;c background, age, or
‘membership in a mincrity or sibling group, o©r lhe
D ) prescnce of factors such as medical conditions or
.o . physical, mental, or emotional handicapsi becausc of
Voo which it is reasonable to conclude that such child
cannot be placed with adoptive parents withsut
providing pdoption assistance.
, (e) Married Couples MustU File Jeint Relurns.--Rules smmllar T
[the ruJes of paragraphs (2), (3), and (4) of ‘section 21{e) sha)l app;y
for . plurposes of this section.
2 b)) Bxclusion of Amounts Receaved Under Employer's Adoption
A(ASSlStanC& Progzams.--?art 111 of subchapter B of chapter 1 of such
. Code (xelatlng to items specdifically excluded from gross income} is
..amerded by redesignating secticn 137 as section 135 and by inserting
afte: sectzon 136 the following new section:

SEC 137. ADOPTION ASSISTANCE PROGRAMS.

3 of 18 .
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:(a) In General ~"Gzoss lncome of an employee does not 1nf}ude

531stance proqram
" AP)Y Limitations.-- ‘ '

R Y Dollaz llmltatlon --The aggregate amount excludable
from gross income under subsection (a) for all taxable years
with respect to the adoption of any single chzlo by the
taapayer shall not exceed $5,000. .

“{2) Income limitation.-=The amount excludable from gross

income under subsection (a) for any taxable year shall be
_reduced (but not below 2ero) by an amount which bears the same
ratio to the amount so excludable (determined without regard to
Cthis pa:agraph but with regard to paragraph (1)) as-—-

. (A) the amount (if any} by which the taxpayer's
adjusted gross income (determined without regard to
this section and sections 911, 931, and 933) exceeds
$75, 000 bears to ’

‘ " (B} 840,000.

) “{c) Adoptzon Assastance Program. --For purpsses of this section,
‘an‘adoptzon asszs*ance program is a plan cf an employer--
S {1) under which the employer p:ov~de< employees with

adcption aszlstance, and
. {2} which meets chuzrements similar to Lhe 1cqu1:ements

" of paraqraphs (27, (3), and (5) of sedtion 127{b).
8 optlon zeambmrsement program cperated undér section 10062 of tltlt
United States Code (relating to armed forces) or sectién S14 of
;gfdé, United States Code (relating to members cf the Coast Guard)
“be tzeated as an adopticn as¢1<tance program for purposes of this

:'{d} Qualified Pdoptien EVpens&s -*Foz purposes of uhis section,
: term ‘gualified adoprion expenses’ hae the meaning given such term
© Iby; $éction 23(d). . : ' : * :
“"{c) Conforming Amendments.-- - ‘

t1} The table of sections for subpart A of part IV ¢f
subchapter A of chapter 1 of such Code Jjs amended by inserting,
after the item relating to secticn 22 the following new item:

1

o ' “"Sec., 23, Adoptlon expenses.
) ‘ {2) The table of sections for part II1 of subchaprer B of
chapter 1 of such Code is amended by striking the item relatling
" to section 137 and inserting the following:

S _ "“Sec. 137. Adoption assistance programs.
TP _ . ' T'Sec. 138. Cross reference to other

o Acts.''.

- (d) Effective Date‘°*The amendments macde by.this section shall
w_apply to taxable years beginning after December 31, )996.

TITLP JI~--INTERETHNIC ADOP:ION

. SEC..Z01. REMOVAL OF BARRIERS TO INTERETHNIC ADGPTION. -

'A"(42 ‘U.5.C .671(a) ) is amended-- - ‘
' (1) by striking '“and'' &t the end of paragraph (1€);
L {2) by striking the period at- the end cof paraqraph (17) and
i 1 inserting "' and''; and
R (3) by adding at the end the following:
) "{18} not later than Jenuary 1, 1%%7, provides that
. neither the State nor any other entity in the State thav
?receiveq funds from the Fedcral Covernment and i= involved in adoption

4 of 187

V(é}'SLaLe Plarn Requirements.--Section 471{a) of the Social Security

P 12/28
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or foster care placements maj-~
B (A} deny to any person Lhe opportunity to become
fig o -an adoptive or a foster parent, on the basis of the
S ' race, color, or national origin of the person. or of
o the child, involved; or
"{B} delay or deny the placement of a child for
adoption or into foster care, or -otherwise discriminate
.in making a placement decision, on the basis of the-
race, color, or national origin of the adoptive or
’ : foster parent, or the child, invelved.'® .
. (b) Enforcement. --Section 474 of such Act‘(42 U.s.C. €74) is
‘}amended by adding at the end the following:
" rqdj.{1) If a State's program operated under this part is found, as
. esult of a review conducted under section 1123, to have vioclated
‘"sectlon 471{a) (18) during a quarter with respect to any person, then,
¢ gxthstandlng subsection (a) of this section and any regulations
‘p:omulgated under section 1123(b) (3), the Secretary shall reduce the
amount. otherwise payable to the State under this part, for the gquarter
and for each subsequent guarter before the lst quarter for which the
,State program is found as a result of such & review, not te have
-‘violated section 471(a) {18) with respecl to any person, by--
T ST 2 pcxccnt of such otherwise payable amount, in the
‘ . ca;e of the Jst such finding with respect to the 5tate;
(B) 5 percent- of such otherwise payable amount, in the
‘case of the 2nd- such "finding with respect Lo the State: or
. tC} 10 percent of such otherwise payable amount, in the
‘case of the 3rd or subseguent such f;nd;ng with respect to the
~ 'State, '
k2 Pmy other entzty which is in a Sta;e that. zeceives funds
" un e: this part and which violates section 471(a){16; during & quarter
wlth :especL to any person shall remit to the Secretary all funds that
were paid by the State to the entity durlng the guazrter from such
,funds .
, *(31(A) Any individual who is aggrieved by a viclation of section
‘471(a)<18) by a3 State or other entity may bring an action seeking
rellef frem the State cr other entity .in anhy United States dievrict
;ou;t ‘ :

"{B) An action under this paragraph may nol be brought more than 2
.S‘dftez the date.the alleged violation occurred. -
: {4y Thisg' subsection shall neot be construcd to affect the
zcatlcn of the Indien Child Welfare AcU of 19780
(c) Civil Rights.=- ,
- {1). Prohibited conduct.--A person. or governmenL that is
~involved in adoption or foster care placements may not--
S o ' (A) deny to any individual the oppoztunity to
SRR ' become an adoptive or a foster parent, on the basis of
- the race, color, or natlonal oxlgzn of the 1nd1v1dual
or of the child, invelved;.
{B) delay or deny the placement of a child for
. adoption oI into fester care, or otherwise discriminate.
in making a placement decision, on the basis of the
race, color, or national origin of the adoptive or
foster parent, or the child, involved.
{2) Enforcement.--Noncompliance with paragraph (1) is
deered a violation of title VI of the Civil Rights Act of 1564.
{3) No effect on the indian child welfare act of 1978.-
This subsection shall not be construed to affect the
R 'applzcatzon of the Indian Child Welfare Act of 1978.
'?* (d) Conforming Repeal.--Section 553 of the Howard M. Melzenbaum
Nultlethnxc Placement 'Act of 1°94 (42 U.5.C. 51158) is repealed.

TITLE III-~CHILD CUSTODY PROCEEDINGS AFFECTED BY THE-INDIAN CHILD
WELFARE ACT OF 1978
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INAPPLICAéILITY OF THE INDIAN CHILD WELFARE ACT OF 1978 TO-
'CHILD CUSTODY PROCEEDINGS INVOLVING A CHILD WHOSE PARENTS
DO NOT MAINTAIN AFFILIATION WITH THE1R INDIAN TRIRBE.

ﬁblp‘

thle I of the Indlan Child Welfare Act (25 U.S.C. 1911 &t seg.) is
\ded by &dding at the end the following:

nrsec. 114. (a) This title does not apply to any child custody
ceedlng 1nvolv1ng a child who does not reside or is not domzc;led
_hin a reservat;on unless-~

"(1) at least one of the child's biological parents is of
‘Indian descent; and
‘ "(2) at least one of the chlld 8 biological parents

~ maintains sighificant social, cultural, or politjcal
'1,affiliatzon with the Indian tribe of which elther parent is a
. member.
‘(b) _The factual determlnatlon as to whether a biological parent
._yxntalns significant social, cultural, or political affiliation with
:,tﬁ :Indian tribe of which either parent is a member shall be based on
" su'eh aff:llatzon as of the time of the child custody proceeding.

‘ Y ey The determination that this title does not apply pursuant to
section (a) 1s final, and, thereafter, this title shall not be the
.s for dctermxn*ng jurlsdlctzon over any child Cu‘tocy pzochdJng

Tltle I of the Indlan ‘Child Welfare Act (25 U.5.C. 1911 et seq.:

‘ b/ tection 1301 of this tltlc, ig¢ further amended by adding
the following:
115. (a) A pcrson who attains the age of 18 years before
member of an Indian tribe may become a member of an Indian-
:trlbe only upon the person's written consent.

S “(b) For the purposes of any child custody proceeding involwving an
Indnan child, membership in an Indian tribe shall be effective from the
factual datc of admission to membership in the Indian tribe and shall
_'not be given retroactive effect.’'.

C":303f~EFFECTIVE DATE,

' The amendmentu ‘madé by this title shall take effcct on the datc of
:he enactment of this Act and shall apply with respect te any child

dy proceedlnq in which a final deczee hzs not been entered ac
;such date

!

TITLE 1V--REVENUE OFFSETS

iété' 400. RMENDMENT OF 1986 CODE.

title an
is expressed in terms of an amendment to, or repeal
'a section or ofher provision, the reference 'shall be considered to

de to a section or other prov151on of the Internal Revenué Code ot

ExcepL as otherwise. e\pressly prov*ded whenever in this
,'pmendment or repeal

ﬁ;Subti;le A—-Exc]us:on for Energy Conservation 5ubsndnes lelted Lo
LN Subszdzes With Respect to Dwelling Units

v§EE}§401.'EXCLU510N FOR ENERGY CONSERVATION SUBSIDIES LIMITED TG
AR SUBSIDIES WITH RESPECT TO DWELLING UNITS.

(a) In General. --Paragraph (1) of section 13&ic

tdefining enerqgy
fconservation measure) is amended by striking

‘energy demand--'' and

6 of 18 . 04)/25/96 14:48: 3¢
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a1l that followe and 1nsext1ng “‘energy demard with respect 6 &
. ’3159 uRit. o
tb) Conforming Amendments.
~ {1) Subsection {a) of section 136 is amended to read as
follows:

"{a) Exclusicn.--Gioss income shall not xnclude the value of any
”idy provided (directly or indirectly) by a public utility to a
tomer foz the purchase or installation of any energy conqervatlon
’m asuze‘

(2) Paragraph (2) of section 136(c) is amended--

‘ ({A) by striking subparagraph (A) and by
redesignating subparagraphs (B) and (C) as
subparagraphs (A) and {B),. respectively, and

{E} by striking "~‘and special rules'®' in the
paragraph heading.

Cte) Effectzve Date.-~The amendments madeé by this section shall

» apply to amounts received after December 31, 1986, unless received

uant To a written binding contract in effect on September 13 1895,
and ‘at all tlmes thereafter.

Subtitle B'-queign Trust Tax Compliance

411, IMPROVED INFORMATION REFORTING ON EOREIGN TRUSTS.

. ‘ka) In Genersl. --Section 6048 1rela*ing to retuxng as to CErtain
fofelgn trusts) is amendeo to read as follows:

‘ <SBC. 6048. INFORMATION WITH RESPECT TO CERTAIN "FOREIGN TRUSTE
“a NOLJ'e of Ce:Laan Eventsg.~- .

. "t1) General rule.--On.or before the $0uh day for such
later day at the Secretary may prescribe) after any reportsble
event, the responsible psarty shell provide written notice of
such event to the Secretary in accordance with paragraph (2).

‘{2} Contents of notice. ' The nctice required by paragraph
(1) shall contain such information as_the Secretary may
prescribe, including-- :

“(A) the amcunt of meney or other property (1f
any) trangsferred tc the trust in connection with the
reportable event, and o

" {B; the identity of the trust and of each trustee
and beneficiary (or class of beneficiaries: of the -

trust.
"' (3} Reportable event.-~Foy-purposcs of this szubsection--
) ' "{Al In gene&ral.--The term reportable event'
T - means--

"{i) the creation of any toreign Trust-by
oa Unlted States person,
: "tii) the transfer cf any money or
. property (directly or ind:i rectly) to a foreign
trust by a United States person, including. s
transfer by reason of. death, and '
L , ‘ * " 1iii) the death of & citizen o¢r resident

Caer .\ of the United States jf-- © :

A . . "tI1) the decedent was t'eated ‘as
the cwaer of any portion of a fereign
trust -under the rules of subpart E of
part 1 of subchapter J of c¢hapter 1, or

"TUII} any portion of a foreign
Trust was included in the gross cstatc
, of the decedcnt.
B bxcepticns -
(i) Fair market valueé ;ales‘¥-
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Subparagraph (A)(ii) shall not apply to any
transfer of property toé a trust in exchange for
consideration of at least the fair market value
of the transferred property. For purposes of
the preceding sentence, consideration.other
than cash shall .be taken into account at its
fair market value and the rules of section
679(a) (3) shall apply..
T {ii) Deferred compensation and chaxltablc
‘ - trusts. --Subparagraph (A} shall not apply with
respect to & trust which is--
"(I) described in section 402 (b)
404(a) (4), or 404A, or
' {I1) determined by thec Sccretary
to-be described in section 50lic) {3).

“(4) Responsible pa:ty --For purposes of this subsection,
the term ‘responsible party’ means--

T (A) the grantor in the case.of the creation of an
1ntez vivos trust, ,
'(B) the transferor in the case of a reportablc
event described in paragraph (3)(A) (ii) other than &

- transfer by reascn of death, and

""(C) the executor of the decedent's estate in any
other case.

*(b) Uhited States Grantor of Foreign Trust.--

.~ "1(1) In general.--1f, at &ny time during any taxable ycar
of a United States person, such person j: treated as Lhe cwner
of ‘any portion cf a forecign trust undér the rules of subpart E

of part

1 of subchapter J of chapter 1, such person shall pe

rcspons;blw to ensure tliat--

“(A) eguch trust makes a recturn for such'year which
sets forth a full and complete accounting of all trust

.activities and operaticns for the yesr, the nams of the

United States agent for -such trust, and suchk other
information as the Secretary may prescribe, and

"{B) such trust furnishes such infermation as the
Secretary may prescribe to each United States person
{i) who is treared as the owner of any portion of such
trust or (ii) who receives (directly or indirectly) any
distribution. from the trust.

’) Trusts not having united states agcent.--

“AA)Y In gencral . --1{ the rules of this psragraph
apply to any foreign trust, the determination of
amounts reguired tc¢ be taken into account with respec

to such trust by a United States persen under the ru70t'

of subpart E of part I of subchapler J of chapter 1
shall be determined by the Secretary.

“{B) United states agent required.--The rules of-
this paragraph shHall apply to any foreign trust to
which paragraph (1) applies unless such trust agrees

.{in such manncr, subject to such conditions, and at

such time as the Secretary shall préscribe) to
authorize a United States person to act as such trust's

limited agent solely for purposes of applying sections

7602, 7602, and 7604 with respect to--

"{i) any recquest by the Secretary to .
examine records or produce testimony relates to
the proper treatment of amounts required to be
taken into account under the rules referred tco
in subparagraph (A), or

“(1i) any summons by the Secretary for
such recerde or testimony.

The appea:an ¢ of persons or production of records by
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reason of a United States person being such an agent
shall not subject such persons or records to legal
process for any purpose other than determining the
correct treatment unde{,this title of the amounts
regquired to be taken into account under the rulies
referred to in subparagraph (A). A foreign tzust Uhlch
appoints an agent described in this subparagraph shall
not be considered to have an office or a permanent
establishment in the United States, or tc be engaged in
‘a trade or business in the United States, solely
because ¢f the activities of such agent pursuant to.
this subsectlon.

“{C) Other rules to apply.-—Rules similar to the
rules of paragraphs {2) and (4) of section 6038A(e)
shall apply for purposes of this paragraph.

Lo {c) Reporting by United States Beneficiaries of Foreign Trusts.--
I "'{1) In general.--If any United States person receives
S (directly or indirectly) during any taxable year of such person

‘.. -7 any dlstrabutlon from a foreign trust, such person shall make a
: " return with respect to such trust for such’ year which
dincludes--.

“{A) the name of such trust, :
. {B) the aggregate amount of the dlSLI‘quthb 0 K
rece;vcd from such trust during such taexable year,. and
"{C) such other informavion as the Secretary rm>
p:es;:zbe :
'(2} Inclu ion in income 3{ fecords nel provi deﬁ.~-
-in general. --If adequate records are not
pro¢1ded to the Secretary to determine the proper
. tréatment of any distribution from a foreign trust,
‘guch distribution shall be treated as an accumulation
distributien includible in the gross income ot the
‘distributee under chapter 1. To the extent provided in
regulations, the preceding sentence shall not apply if
the foreign trust elecis to be subject to rules similar
to Lhe rules of subsection {(2) (B,
"{B} Applicaticn of accumu]at on distribution
o . ) rules.--For purposcs of applying section 666 in & case
Yol to which subparagraph (A) applies, the applicable
s ) nufmper of years for purposes of section €€81a) zhall be
V172N of the number of years the trust has been in
o existence.
ST (d) Special Rules.-
S CTl) Detexmination ¢f whelhe:r united states person
receives distribution.--For purpcses of this gection, in
‘determining whether a United States person receives a
distribution from a foreign trust, the fasct that a portion of
such trust is treated as owned by another person under the
o rules of subpart E of part 1 of. subchapuex J of ¢hapter 1 shall
v be d;sregarded
R ' 1{2) Démestic trusts with foreign activiti¢s.-+<To the
entent provided in regulations,-a trust which is a United
States person’shall be treated as & foreign trust for purposcs
of this section and gection €677 if such trust has substantial
'aqt;V1tles, or holds =ubstantlal property, ouLs;de the Unlted
" States.

(3} Tlme and manner of f;l:nq Jntormgtlon --Anv Rotice c:
“return required under this section shall be made &t, such lime
‘and in such manner as the Secretary shall prescribe.

‘(4) Modifieation of return requirements.--The Secretary
is authorized to suspend or modify any requirement of this
section if the Secretary determines that the Unjted States has
no significant tax interest in obtaining the reguired

9 of 18- | , ' ' : 04//28/96 14:46:4
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t} Incxeased Penaltleu.-—Sect¢on 6677 (relating to tailure tc file
nformation returns with respect tc certain foreign trusts} is amended
ead as follows .

EC}~667?‘ FAILURE TO FILE INFORMATION WITH RESPECT TO CERTAIN
e ’ '_ FOREIGN TRUSTS.

- a'(a) C;vzl Penalty --In addition to any criminal penalty plQVld&u
“by law, if any notice or return reguired to be filed by section 6048--
"{1) is not filed on or before the time provided in such
. section, or o
**{2) does not include all the information required

. puzsuant to such section or includes incorrect infeormation,
the’ pe:son required to file such notice or return shall pay a penalty

o ql to 35 percent of the gross reportable amount. If any failure

,Qdescxibed in the preceding sentence continues for more than 90 days

fﬂaftez the day on which the Secretary meils notice of such failure to

' person required to pay such penalty, such person shall pay a

alty ‘(i addition to the amount determined under the preceding

tence) of S10,000 for each 30- day period tor fractioh thereof)

d. In ne event shall the penalty under this subsection with
: respeCt to any failure exceed the gross reportable amount. : »
; S b)) Spec;ai Rules for Return= Under Section 6048(b) .-~In the rase
'~of.a return requ;:ed unger section 6048ib) -~
’ {1} the United S5States person referred to in such section
shall be liable for the. penalty imposed by subsecticon 1aj, and
(2) subsection (a) shall be applied by subs tituting %
'w'péféent' for '35 percent’ : ,
’tc} Gross Réportable Amount. -—foz purposes of subsec:z;n'(a:, the
‘gross zeportable amount' means-- :
(1) the gross value of the property ;n»olvcd in th( cvent
(determlned as of the date of the event; in the case of & -
“fallure relating to section (04E(a), ‘
. 712} the gress value of the portion of the trust's assets
~at the close’ of the year treated as owned by the United States
per=on in the case of a fasilure relating to section €048¢b) 11,
and

"{3] the gross amount of the ci tributions in the case of
. 'a fallure relating to section €048(c
Cdy Rea=onah;e Cause Exception,--Nc. penalty shall be imposed by
. this- sectlon orn any failure which i1s shown to be due te reasonable
. cause and not due to willful neglect. The tact that a fcreign
.ﬂjuxisdactlon would impose a civil or criminal penalty on the taxpayer
_WOr*any other person} for disclosing the requlred information is not
~:easonab1e cause.
s ‘e Def1c1ency Procedures Not To App;y --%ubrhapte‘ B of chaptcr
’763‘(:elat1ng to deficiency procedures for income, estate, gift, and
.Cértain excise taxes) -shall not apply in respect of the assessment or
: colléctlon of any penalty zmposed by subsection (a}.''.
L (c) Conforming Amendments - -

{1) Paragraph (2) of section 6724(d) is amended by 'striking

“or'' at the end of subparagraph (S;, by striking the period

at the end of subparagraph (T} and inserting ', or'’, and by
inserting afrer subparagraph {T) the following new.
subpazagraph . ’

(U) section 6018(b {31 (B} trelaxing‘xo foreign
trust reporting requir cment;).": : L
{2} The table of secticns for subpart B of pa.t 111 of
subchapter A of chapter 61 is amended by striking the item
relating to secliion €048 and inserting the following new item:

10 of 18" -
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412.

"’Sec. 6048. Information with respect to
certain foreign trusts.'’
(3} The table of sections for parl 1 of subchapter B of

:‘ chapter 68 is amended by striking the item relating to section.

6677 and . 1nscrt1ng the fcllowlng new 1tem

"Sec. 6677, Failure to file information
with respect to certain foreign
: trusts.’''.
£ffect1ve Datss.-
(1) Reportable events.--7¢ the extent related. te subsectmon

'ﬂ{a) of section 6048 of the Internal Revenue Code of 1886,
' -amended by this section, the amendments made by this section
".-shall apply to reportable events (as defined in such section

6048) occurring after the date of the enactment of this Act,
{Z} Grantor trust reporting.--To the extent related to

subsection (b) of such section 6048, the amendments made by

this section shall apply to taxable years of United States

persons beginning after the date of the enactment of this Act.
{3) Reporting by united states beneliciarjes.-~To the

) - extent related to subsection (¢} of such section 604&, the

amendments made by this section shall apply to distributions

*,recelved afrer the date of thc enactment of this Act.

OR MORE UNITED STATES BENEFICIARIES.

Treatment of Trus: Obllqatlons, Bt --

(1)‘Paragraph t2) of section 67%(a) is amended by acriking

‘v$dbparag;aph {B) and inserting the following:

] "P{B) Transfer: at fair market value.--To any
transter of property to a trust in exchange for
consideration of at least the foir market value of the
transferred property, For purposes of the preceding
senitence, consideration other than cash shall be taken
into acdount at its fair market value.''. )

{2) Subsection (a) of scction €79 (relating to foreign
trusts having one or more United States beneficiaries) is
amcnded by adding at the end the following new paragraph:

"(3) Certain obl;qat‘ont not. taken into account under fazxr
markKet value exception.--
T(AY In gencral. ~~In determining whether paragraph
{2) {B) applies to any transfer by a person described in
~clause {ji) or {iii} of subparagraph tCy, there ‘shall
" not be taken 1nto account.--

‘ {11 except as provi ded in regulations,
any ebligatlion of & person described in
aubpazagzapb (C}, and

{ii) to the extent pxovxoed in

. regulations, sny obligation which is cuaxanteed

, by & persen desciibed in-subparagraph (C).

. (B) Treatment of principal payments on .
obllgatlon.—~Principal payments by the trust on any
obligation referred to in subparagraph (A) shall be
taken into account on and after the date of the payment
in determining the portion of the trust attributable Lo
the pzoperty transferred. A :

o -Persoens described.~-The persons described in
thxs Vubparaqraph are--. '
: (i) the trust,. B
"' (ii} any grantor o:r beneficiary of the
trust, and - : ~
‘ "{iii) any person who itc related (within

MOP‘FICﬂTIOWQ CF RULES RELATING TC FOREIGN TRUSTS HAVING CNE.
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C : the meaning of secdtion 643(1) (2} (B}) to any .
E grantor c¢r beneficiary of the trust.''. ST
(b} Exemption of Transfers to Char;table *rusts.-'SubseCLlon ta} of : ‘ g
ion 678 is amended by stzzklng ‘section 404 (&) ( or 4045'' and
n ezt;ng"‘éetticn 6048 (&) (3) (B} (1) ', . o ‘ .
{¢) Other: Modzfications.-—Subsection ta} of section £73 is amended
byjaddlrg av the end the following new paragraphs:
{4) Special rules applicable to foreign grantor who later
becomes & unlted states person.--
(A} In general.--If a nonzesldenL alien
individual has & residency starting date within 5 years
after direct]y or indirectly transferring property te a
s y . . foreign trust, this section and section 6048 shall be
e e applied as if such individual transferred to such trust
B ' on the residency starting date an amount €qual to the
portion of such trust attributable to the property .
trahsferred by such 1nd1v1dual to such Trust in cuch -
, transfer. ) S
(B} Treatment of'undlstrlbuted ;ncome.--For
purposes of this section,. undistributed net income for
periods before such individual's residency starting
date shall be taken into account in detecrmining the
portion of the trust which is attributable to propczly
transferred by such individual Lo such Trust but shall
not otherwise be taken intc account.
TT(C) Residency starting . date.--For purposes Of
this paragzaph an individusal's residency stariing date
is the res. dcncy starting date determined under secticn

7702 (b} (2) ¢
TS Ou:bound trust migrations.-~-Ttf- ,
(A} an individusl who is a citizen or rcsident of
the United States transferred Lroperty Lo & LIUst uhi?h

was not a foreign trust, and
"{B} such trust becomes a foreign tzu=t whz]c such .
individual is alive, : .

thén this secction and section G04& shall be dppli&d as 1f such
individual transferred to such trusit on the date such trust
becomes & foreign trust an amount equal to the porticn of such
trist attributable to the property previously transferred by
such individual to such trust. A rule similar to the rule of
paragraph t(4: (B} shall apply for purposes of this parsgraph.'
(d} Médifications Relating to Whether Trust hss United States
»flClarles ~-Subsection (¢! of secticn 87% is amended by adding at
o theﬂend the follow*ng new paragraph:

‘ o (3) Certain united statces beneficiaries disregarded.--A
,*“’ béneficiary shall not be treated as a United Stales person in
wo, 07w applying this section with respect to any transfer of property

R to foreign trust if such benef;czar, first became a United
States person more than 5 years after the date of such
transfer.''. .

‘ “le) Technical Amendment ~~Subparagraph (A) of section 67%(c) {2} is

5amended to read as follcw

R . .+ A in the case of 'a foreign ccrporation, such
o corpezation is a cont:ol]ed foreign corporation (as
defined in section 9%7¢aj),'"’.

: ff) Regulatxons --Section 67% is amcndec by addlnc at the end the
‘;following new subsection:

ST ) Regulatlon .~=The Secrctary shall prescribe =ufh zegu]a*long
) as'may be necessary or appropr¢au€ Lo uarry outvthe purpceses of this
' .mseciion.'f. :
: " (g) Effective Date.--The amendmento made b, this section ghall
(.apply to transfers or property aftrer February 6, 1995,

o

12 of 1E 4/45/96 14:48B:42




’APR 22 “1996 11:02 T‘:Z7d - 5. WARNATH FROMfDADE J{v

13 of ‘I8

413, FOREIGN pzasoms NOT TO BE TREATED As owNERs UNDER GRANTOR

TRUST RULES .
Genezal Pule.~- :
1Y} Gubsectlon (£y- of section 672 (zelatlng to special rule
~where grantor is forelgn persen} is amended to read a&s tfollows

o (f) Subpart Not To Result in Foreign Ownexshlp -

(1) In general.--Notwithstanding any other ptOVJ°10n of
‘this subpart, this subpart shall apply only to the extent such
application results in an amount being currently taken into
atcount {(directly or through 1 or more 'entities) under this
“ chapter ‘in computing the income of a citizen or zes;dent of the
“United States or a domestic coxporatzon
T HR) Bxccptions.--
**{A) Certain revocable and 1xrevocable trusts.-
Paragraph (1) shsll not apply to any trust if--
"{i} the power to revest absolutely in the
grantor title to the trust property is
‘exercisable solely by the grantor without tThe

the consent of a ‘telated or subordinate party
who is subservient to the grantor, or
"(3i) the only ameunts distzibutable from
"such trust. (whether income or corpus; during.
the lifetime of the grantor are amounLs
C ©  distributable to the _grantor or the 9POQSC of
- * the granto:r.
"{B) Compenssatery trus's.——?xcepl as p*cvxded in
regulations, paragraph (1) shall not apply tec any

as compensation for services rendered.
L "(3) Special xules.j-EAcept a5 ctherwise prcv:ded in
requlatlont prescribed by the Secretdry-- .
"(A) a controlled foreign ccrporation (as deiince
in section 257) shall be trecated as a domestic
¢ozpo:aticn for purposes of paragraph (1), .and
{B} paragrapnh (1} shal)] not apply for purpdses of

) applylng sectionh 12%¢,

T4 Retharacterization of pu:portcd q1ft: --Ir the - case
of any transfer dxxeczly or indirectly. from a paztnezuhip o1z
foreign corperation which the transferee treats as a gift or
bequest, the Secretary may recharacterize such transfer in such
circumstances as the Secretary determines tc be appropriale to
prévent the aveidance of the purposes of this' subsection.

Y Spécza‘ rule where grantor is forcign person.--1f~
' " ({A) but for this subsection, a foreign perscn.
would be treated as the owner of .any portion of a
trust, and ' . _
S {B) such trust ha a benekiciary‘who i a United
Stares person, :

‘such benefzczary shall be LzeaLed as the. grantor of such

portion to the extent such beneficiary has made transfers of
property by gift (directly or indirectly) to such féreign
-person. For purposes of the preceding sentence, any gift shall
not be taken into account to the extent such gift would be
excluded from taxable gifts under section 2503 (b]

"{6) Regulations.--<The Secretary shall prescribe such’
.regulations as may be necessary or approptiate Lo carry out the
purposes of this subsection, including :egulat¢on4 providing
that paragraph (1) shall not apply in appropriate cases.'',

{2} The last sentence of subsection (c) of section €72 of
such Code is amended by lnsc'tlhg “'subsection (fi and'' before
' “sections 674". : ’ ' .

‘approval or consent of any other person or thn»

portion of a trust distributions from whiczh are Laxable
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), Credit for Certain Taxes:--FParagraph (2) of section &051d) 1is -
: d by adding st the end the following new senience:  Under rules

the
tikes lmposed on the trust' §ncludes the allocable amount of any
ircome, war pxoflts and excess profits taxes imposed by any foreign
‘cou iiy or possesszan of the United States on Lhe settlor or <uch other
in xespect of trust gross income.'

1stt:1but;ons by Cervain Foreign T:usts Through Nomlnecs

. A1) Sectlon 643 iz amended by adding at the end the
followxng new 'subsection:

“(h) D;st:;butzons by Ceztain Fo:e;gn ‘Trusts Through Nominees.--

Bave . been directly paid by the foreign trust to such United States
prerson.
i ¥ (2) Section 665 is amended by striking subsectaon (e,
} Effective Date.
‘ 1 in general,--Except as p:cvid&d by parag:aph te), the
. ‘amendments made by this section shall take effect on Lhe date
- of the enactment of this Act. . .
T {2} Exception for certain Lrusts.~-The amendments made Ly
" this section shall not ‘apply to any trust-- : i
{A) which 1s trcated &8s owned Dy the granier os
.éanother person under section 67¢ or €77 (ether than
“subsection (&) (3} thereof; of the Internal Revenue Code
of 1986, and . ' S '
(B) which is in existencc on September 1%, 1695,
‘The preceding sentencé shall not apply to the portien of any
such truet asttributable to any k.ancfel Lo such trust after
- September 19, 1985, « : C
‘Transitional Rule.--If-- A
(1) by reason of the amendments made by this settioen, any
"person cther than a United States person ceaser Lo De treated
.a% the owner ct a portiocn of a domestic trust, and
(2) before January 1, 1997, such trust becomes a foreign
trust, or the assets of such Lrusl are L:ans(e::ed te a feoreign
- trust,
"shall be imposed by sécrion 1491 of the’ IHLCIhdl Revenue Code of
1 86‘by‘:eadcn of swceh trust becdming a ‘foreign trust or the assets of
such trust bclnq trans‘er:ed tc a foxelgn trust. ) i

SEC 4i4; ’NPORMATION REPORTIN REGARDING FOREIGH GlFTSu

\"«(a] In General ——Subpax‘ 2 oof parL 111 of subchapter A of chapter
61 is amendéd by xnsertlng after section 6039E the following new
..sectlon'

EC. 6039F;1NOTICE OF LARGE GIFTS RECEIVED FROM FOREIGN FERSONS,

“(a) In General.--If the value of the aggregate foreign gifte
:fé“éiéed by 2 Unjted States person (other than an organjzatlion
destr;bed in section %OJ(C ‘and exempt from tax under section 60l ial;
durlng ‘any taxable year exceeds $10,000, such United States pezson
“'shald furnish (au such time and in such menney as Lhe Secretary tha))
prescrzbe “such information as the Secretary may prescribe regarding
each forelgn gift received during such year.

(b} Foreign Gifi.--For pulpotes of this seuL;on, Lhe term
fo:elgn 'gift' 'means any amount recejved ‘xom 2 person other than a
Unlted States perscn which the recipient treats as a gift or beqguest.
Such Yerm shall not 1n_ludc any quu.;fled transfcr (wWithin the meaning

.
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":.~ettion 2503 (e) (2))
= e Penalty for Fallure To File. lnformation.-

(1) In general.-~If a United States person fails to
furnish the information required by subsection (&) with. respect
.to any foreign gift within the time prescribed thezefvr
{including extens;onsl--

" (A} the tax conseguences of the receipt of such
gift shall be determined by the Secretary in the’
Secrevary's sole discretion from the Secretary's own ‘
knowledge or from such information as the Secretary may
obtaxn through testimony, or otherwise, and )

"{B} such United States person shall pay tupon
notice and demand by the Secretary and in the same .
manner &s tax) an amount equal to 5 percent of the
amount of such foreign gift for each month for which =
the failure continues (not to exceed 25 percent of such

~ amount in the aggregate).

"(2) Reasonable cause exception. --Parag:aph (1) shall not
apply to any failure to report a foreign gift if ‘the United
s ./ States person shows that the Iailure is due-to reasonable cause
CEhd not ‘due to willful neglect. -
' L * (d) Cost=of- L;v;ng Adiustment.--In the case of any taxable year
vbeginnlng after December 31, 19%€, the $]0,000 amount under subseclion
. .(8)shall be increased by an amcunt egual to the product of such améunt
‘,anc Lhc cost-of~ ~living adjus tment for such taxable year under section

1(£) ¢ 3), excepL that subparagraph (B thereof shall be applied by
. 5substltut1ng "1985%' for 71992'.
o “(e) Regulaticns.--The Seécretary shall prescribe such regulations
ay be necessary or appropriate to carry ouL the purpeses of this -

- gb) Clerzcal Pmendment.--The table of sections for such subpart is
tamended by inserting ‘after the item re;ahlng 0o seclion €039k the
Afollowznq new item: :

"Sec. GO03%F. Notice of large gifts

' recéived f:om“orej
P ‘ persons.
.. fc) E*fectlve Date.--The amerdment= made by this section =hdl‘
'apply to amounts recceived after the date of the enactment of this Ast
v;nnLaxable ywazs ending after such datc.

qusz MODIF1CATION OF RULEQ RELATING TO FORL;GN TRUSTS WHICH ARE
- NOT GRANTOR TRUSTS."

- fay Mddif;catlon of.IntexesL Charge on Accumulation

-~ Pistributions.--=Subsection {a) of section 668 (relating Lo interest

e 'rge on accurulation distributions from foreign trusts) is amended to
;read as ‘follows: ] . ‘

“fa) Gene:al Rule.--For puzposes of the tax deteimined under

ygéectlon 667(a

1) Interest determined using undezpayment rates.--The
interest charge determined under this section with respect to
"any distribution is the amourt of interest which . would be

" determihed on the partial tax computed under section €€7(b) for

- the peried described in paragraph (2i using the rales and the

..~ . method under section 6621 applicable to underpayments of tax.
<ot 7 {(2) Period.--For purposes-of parasgraph (1), the psriéd

' described in this paragraph is-the period which begins on the
‘date which iz the applicable number of years before the date ot
‘the dlstllbut;on and which ends on. the dabc oI Lthe
distribution.

'(3)‘Applicable number -of years.--For purposes of
-paragraph (2)-- )

15 of 38 . o A , ' 04/25/96 14:48:4
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“(A) In general.--The applicable number of years
with respect to o distribution is the number determined
by dxvzdxng—- ;
‘(1) the sum of Lhe producls described in

subparagraph (B) with reapect to each '
undlstrlbuted income year, by
“{ii) the aggregate undlstzlbuted net
income.
The quotient determined under the preceding sentence
shall be roundéd under procedures pxescxlbed by the
‘Secxetazy
(Bl Product described.-~-For purposes of
subparagraph (A}, the product described in this
subparagraph with respect to ‘any undistributed income
year is the product of-- :
: “{i) the undistributed net income for such
‘yea:, and L . ’ .
“(ii) the sum of the numbér of taxable
yeare between such year and the taxable year of
the distribution (counting in each case the
undistributed income year but not counting the
taxable year of the distributiony.
(4) Undistributed income year.--For purposes of thlx
subsection, the teérm “undistributed income year' means any

_prior taxable year of the trust for which there is

undistributed net income, other than a taxable year\cduring all
of which the beneficiary receiving the distribution was not a -
citizen or resident of the United States.

" (5%} Determination of undistributed net income.:
Notwithstanding section 666, for purposes of this zubsection,
an accumulation distribution from the trust shall be treated as
reducing proportionately the undistributed net income for

"undistributed income years.

‘(6) Periods before J%9%6.--Intercst for the portion of the

‘pericd described in paragraph (Z) which occurs befcres January

1, 1896, shall be determined--

'(A} by using an interest rate of & percent, and
(Bl withcout compoqndmng until January 1, 1%%&.'°,
Pbusive Transactions.--Section 6d3(a} is amended bj inserting

vaftex paraqxaph {6t the following new pnzagzap

{71 Abusive transactions,--The Seczeca:y shall prescribe

‘suchxregulatlons as may be necessary or appropriate to carry
~outl the purposes of this part, including regulaticns te prevent

1

avoidance of such purposes.

"Treatment of lLoans From Trusts,--

{1} In general.--Secticn 643 {(relating to defirnitions

" applicable to subparts A, B, ¢, and D} is amended by adding at
© the. end the following .new subsection:
T(1) Loans From Foreign Trusts.--For purposes of subpsrts E, ¢,

‘ {1} General rule.--Except as provided in regulatiocns, if
‘& foreign trust mahes & loan of cash or marketable scourjties
d:rcct]y or lndlzectly to-- ' ’
(A} any grantor or beneficiary of such rrust who
is a United States person, or
"(B) any United States person not described in

subparagraph (A} - who is related to such grantos or

beneficiary, ' :
the amount of such loan shall be treated as & distribution by
such trust vo such grantor or beneficiary (as the case may be:.

"(2) Definivions and special rules.--For purposes of this
subsection-~ ,
T {AY Cash.-~The term ‘cash' includes foreign

P, 24/26
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currencies and cash equzvalents
T B) Related person.—-
' “{i) In general.--A person is related vo

persons would result in a disallowance of
losses under section 267 or 7067(b). In applying
section 267 for purpeses of the pteceding
sentence, section 267(c) (4} shall be applied as
if the family of an individua]l includes the
spouses of the members of the family. )

“(ii) Allocation.--If any person described
o . . in paragraph (1} (B} is related to more than one
L , . person, the grantor or beneficidry to whom the
' ' © treatment under this subsection applies.shall

" be determined under regulatlane prescribed by

the Secretary.

A Exclusxon of tax- exempts.-—The term "United
States perscn' does not include any entity exempt from
tax under this chapter.

. 2T (D) Trust not treated as simple trust .'-Any trust
SOV which is treated under this subsection as making a
distribution shall be treated as not desc:ibed in
‘section 651,

'éng loan is taken inteo account under paragraph ili, any
. -subsequent transaction between the trust and the original
. ‘borréwer regarding the principal.of the loan (by way &t
" complete or partial repayment, satisfaction, cancellation,
"d-schazge, or otherwise) shall be disregarded for purpcses o
thls title. oo ' i

-y

(2) Technical amendment.-~Paragraph (Bi of section 7872

-~is amended by inserting 7, 643(i}, '’ before 'or 1274'" each

- place it appeazs : ‘ -

‘Effective Dates.

. ~ 1) interest chazqe’*-Tnc amendment made by subsection fal

" shall apply to distributions after the date of the enactment of

this Act.

(2} Abusive transactions.--The" amendment made by subsection

Ab} shall take effeer on the date of the enactment of this Lct.
~ (3) bLoans from trusts.--The amendment made by subscection

te) ehall epply to loans of cash or marketsble securities aftcL

»September 18, 1985,

SC. 416. RESIDENCE OF ESTATES AND TRUSTS, ETC.

" (&) Treatment as United States Person.-- . '

. (1} In general.-~-FParagraph (30) cf’sec;ion 77C1l(a) is
-amended by striking subparagraph (D) and by inserting after
subparagraph (C) the following: o ,

"(D) any estate or trust if-- :
P "(i) a court within the United States is
Cre T ’ ‘able to esercise primary supervision over the
o o ,administration of the estate or Trust, and

. United States fiduciaries have thz auvthority to
control all substantial decisions of the

trust.''. .
{2} Conforming amendment.r-Paragraph (31) of scetien
7701 (a) is amended to reed as follows: ,
. *(3)) Foreign estate or trust.--The term "foreign estate’

or "foreign trust' means any estate or trust other than -an
estate or trust described in section 7701:1a) (303 tDy. ',
' {3) Effective date.--The amendments made by this zubsection

another person if the !&1&tlon5hlp between such

" ({3) Subseguent transactions’ regarding lour principal . --If

"' {ii} in theé case of a trust, one or more

04
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‘shaJJ apply-- :
: {A) to taxable years beginning after December 31,

1986, or
{B) at the eélection of the trustee of a Lrust, TO
taxable vears ending after the date of the ensctment of

L this Act.

:\fSuch an election, once made, shall be 1zzevocab)e

') Domestic Trusts Which Become Foreign Trusts.

{1) 1In general. --Section 1481 ({relating to imposition of
tax on transfers to avoid income tax) is amended by adding at
.~ the end the following new flush sentence:

: fa trust which 'is not a f{oreign trust becomes a foreign trust,
trust shall be treated for purposes of this section as having
transferzed, immediately before becoming a foreign trust, all of its
assets to a foreign trust.'",

. (2) Penalty.--Section 1494 is amended by adding at the end
. the following new subsection:

“{c) -Penalty.--In the case of any failure to file a return

. €d by the Secretary with respect to any transfer described in

'sectlon ‘1491 with respect to a trust, the person required to file such
“Feturn shall be liable for the penalties provided in section 6677 in
the same manner as lf*such failure were a failure Lo file a return

iunder section 6048 (a).

B {3y Effe#rnve date.--The amendmente made by this

shall take effect on the date of the enactment of this

<all>

su<h

subgecrion
ACT.
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EXECUTIVE OFFICE OF TRE PRESIOENT o
OFFICE OF MANAGEMENT AND BUDGET o) O 3,3‘79
.Washington, D.C. 205036001 . FILE NO: 480
3/22/96 | :
LEGISLATIVE REFERRAL Memonmoum ' Total page(é,: ;l,\z |

TO: Legislative Liajson Officer - Sae Dlstnbutlon below: e ' ' » B
FROM: W A A - (fon) As&stant Director for Lesgislatwe Reference_ '

Leglslative Asslstant's line (for simple responses) 395-7362

omMB CONTACT Anna: BRIATICO 395“? 7
C=US, A=TELAMAIL, P=GOV+EOP, O-OMB 0U1=LRD S«BRIATICO G=ANNA, =M
briatico_a@a1.eop.gov ‘

.

. SUBJECT: Equal EmpToyment Oppor!un ty Comm, Proposed Repont RE HR849 Age
‘ Dlscnmmat on in Employment Amandments of 1885

DEADLINE: § p.m. Monday, March 2 25, 1996

In accordance with OMB Circular A-18, OMB requests the vlews of your agency on the above sub}ect before Co
: adwsmg onits relauonship to the program of the President. o

Please advise us if this item will affect diract spendmg or recélpts for purposes of the
. "Pay-As-You Go“ proy sions of Title XI H of the Omnibus Budgat Reconciliation Act of 1990.

COMMENTS: Attached is & draft EEOC report on H.R. 849 as currenlly drafted. It Is our undelrstandang v
{hat H.R. 848 may be considered on the Senate floor as early as next Thurday, March 28th
" {under terms of the. Unanlmous Consent Agreement on H.R. 846). .

| have also attached coplas :
of proposed amendments to H.R. 849 which may be offered on the Senate fioor. Please
provide comments on these amendmenls as well as the drafl repon Thanks. :

DISTRIBUTION LIST: - - A o
AGENCIES 30-EDUCATION - Jack Kristy 2024018313 o

61-JUSTICE - Andrew Fols - 2025142141
62-LABOR - Robert A, Shapiro - 2022198201

- 76-National Economic Councll - Sonyia Matthews - 2024562174
82-Office of Personnel Management - James N. Woodruff - 2026061424
"118-TREASURY - Rlchards Carro - 2026221146 '

EOP: B. Litan/K.Kizer

S.Rhinesmith
S Redburn
S.Cam
Bob Damus

- Joe Lackey
OMB LA

J.Thompson

- Bteve Wamath

. Carol Rasco
Elena Kagan
Tracey Thoraton
Janet Forsgren
Jim'Murr
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RESPONSE?O o : LRM NO; . . 3878
;EaisuxTwE REFERRAL . * FILE NO: o 450

MEMORANDUM

" If your response to this request for views Is simple (e.g.; concur/no commient), we prefer that you respond by e-mail or
" by faxing us this response sheel.
If the response Is simple and you prefer to call, please can the branch-wide liné shown below (NC}T the analyst's line)
-to lsave a message with a leglslative assistant. :
You may also respond by: B .
- (1) calling the analyst/atiorney’'s direct line (you w:ll be connecled to voice mall if ihe analyst does not answer); or

© (2) sending us-a memo or. lefter ‘

Please inc!ude the LRM number shown above, and the subject shown below.

TO Anna BRIATICO 395- 7887
Office of Management and Budget
Fax Number: 395-6148
Branch-Wide Line (to raach Iegisiaﬂve asslstant) 395~7382

FROM: _ S . (Date)

-‘ (Na‘me) ;

“(Agency):

(Télephone)

SUBJECT: Equa! Employment Opportumty Comm. Proposed Repod RE HR849, Age
: Dlscdmmahon in Employment Amendments of 1985

The followmg Is the response of our agency to your request 1or views on the above-captioned s.xbj‘ect:
Concur " ‘

No Objectiqn‘

| |¢

No Comment
~ See proposed edits on pages . o

Other:

FAX RETURN of pages attached to thls response sheet

B el L. LI ol : oo PR v o N e
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DRAFT, March 22, 1996
March X. 1906 |

The Honorable

United States Senate

'Wa'shlngtan 'D.C. 20510

Dear $enator

| am wri tlng t0 express my opposltnon to a provision in. H R 849, the Age
Discrimination in Employment Amondments of 188E, which would require thc}
Equal Employment Opportunity Commission {(EEOC) to conduct a study of abilities
\ests for. public safety jobs and Issue advlsorv guldeunes for the administration of

It is my view that the study and guidelinec provicions should be oppossd for
several reasons. At the outset, | am concerned about the expenditure of §5 million
. doliars on a study which is very simligr 16 the study on this subject that the
Commission recently completed, at Congress’ direction, at a'cost of over §1
miflion. .Conducted in concert with the Depertment of Labor, that study carefully
analyzed many, if not most, of the issues enumersted in'H.R. 840, ond: (1)
" concluded that age ls 8 poor predictor of performance; {2) identified critical -
performance criteria for public safety Jobs; (3) listed several tests that could ba
used to messure thess criteria; and {4) explained that these tests can be properly
validsted in accordance with current Iegal and professmnal standards.

Secandly, msofar as the bill contemplates the crestion or identification of &

“safe harbor™ test for public safety officials, or "sate harbor™ elements for such
tests to include, critics of the previous study fail to take into sccount that it |s
virtually impossible as a technical matter to identify or develop such s test or tests ‘
for the broad range of public safety joba across tho country. To be valid, these
tests must be measured agsinst particular job functions. To create or Identify such
a tes1 or elaments of such a test, assumptions would have to made about how-
loesl police and fire_departments structure their workplaces. ‘For the guidelines to
be useful to them, thase depsrtments then would have to structure their jobs to -
conform with assumptions in the guidelinas Sctting job stondards for state and
local pubhc safety departments is an mappropnata function for the federal -
government, including the EEOC. :

Third, the expend;ture proposed bv H R. 849 raises concems, espamauy
‘given tha anarmniis challenges the Commlsslcn curfently faces: Nearly 100,00
charges of employment discrimination wlil be filsd with us this fiscal year and our
“pending Inventory will include mpproximetely 100,00 charges during this same 1 ,
period. If Congress is willing to appropriate to the Commission an additional §5
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mllllon these funds could make a significent difference in our ablllty to fulfill our
“miggion. Absent a supplemental appropriation, the Commission does not’ heva the
funds to conduct th:s study.

S Flnally, it is unnacessarv and duplicatwa for the EEOC 1o issue adwsow

" guidelines. ‘' The EEOC has adoptad the Uniform Guidelines on Employee Selection
Procedures, 29 C.F.R. 1607 {1978) which provides specific standards of vahdltv
that tests should meet that result in adverse impact. While the Uniform Gu&dellnes

_.do not apply directly to age dicorimination, the Ago Act rogulotions mcorporete the
Uniform Guidelines standards. These standafds are working well and nead neither
<replaclng nor updalmg :

Thank you for your consaderauon of this letter. Tho Office of Management
and Budget advises that there io no objoction to the submission of this report to
the Congress, from the' standpomt of the Admm stratlon s programs

‘Sincerely,
" Gilbert F‘.A Caselles
Chairman
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'AMENL}MENT NO A . ~ Culendiw N‘o.. _
Purposs: To am,er'xd‘th'e Age Diicrimination in Fmplayment
' Act of 1967 to clarify ‘that institutions of higher cdu-.

cation may offer age-bused voluntary early ratirement
mcemive benefits for tenumd t’amﬂty

N m smm OF THE UNITID BTATES—104th Cong. 2d Sess -

{na.)

{titlo) _

B Reterred to the Comnntxoc on . -
‘ and ordered to be prmwd

' Orderod to lie on »the-tqbl;: and to be ‘printed
AENDMENTS intended to be proposed by 'blf."As!‘{cm)xwr g

- Btrike the sectmn heading of section 4 and Insert the .
followxng |

' BEC, ¢, VOLUNTARY EARLY RETINEMENT INCENTIVE BENE-

,'Sect.ion,i(l) of i.h'e Agu Discil-in‘ﬁn’a‘,t‘ian‘ in Empioy-
ment Act of 1867 (29 U.8.C. 829(1)) is amended by add-

1
2
| 3
4
Ty
6
7 irigatthe end the'follawihz new pavegraph: -
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17

'*(4) It shall not bo a vidlntioﬁ of subsection (u), (b),

), (¢), or (i) solely becanse a plan or wrrangement ot ‘

an. mstxtutmn of hxgher aduention (ns defined in sootion

1201(n) of the Higher ,Eduwuun Act of 1965 (20 U.B.0.

1141(a)}) offprg ambloyﬁeé who aro serving under u con-
tract of unlimited tenure {or similar arrangement provid-
ing for unlimited tenure) henofits on voluntary carly re-

tirement that aro reduced- or oliminated on the basis of

BEC. 6. EFFECIIVE DATES.

folluwmg'
(¢) wam‘ 0N CAUSES OF Ac'rzors EXISTING Be-

FORE DATE OF E\’ACTMENT—The amend.mmt ‘made by -
“seotion 4 shall not npply with rggpeet to any causo of :}o-
tion arising under the Age Discrimination in Employment

Act of 1967 prior to the date of enaotment of this Act.

At the eml of section § (as so rcdeszgnuted), ndd the .

I\

P 7/1]
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- AMENDMENTNO.__ Calendar No. __

"'VPurpose To prowle 8 substntm;e amendment.-
IN THE WRNATE OF THE UNTTED STATES-]04th Cong., 34 Gess

HR.845

To amend the Age Dlsenmmatmn in Employment Act of
- 1967 to reinstate an exemption for certain bona fide
" hiring and retirement plans applieable to State and local
firefighters and law enforeement officers, and for other
purposes. - o

' Referred to the Oomm!ttee on Labor and Hamian Resources
- and ordered to be printed

Ordered to lle on the table and to be prioted
GO A SrBmyTe intended

. )’\)

Strike all after the enacting clruse and insert the fol-
lowing: ‘ e
llO‘ﬂON l. SBORT m

1

2

3

4  This Ast may be cited as the "A:e Diseriminnuau |
s In Emplnymvnt Amendments of 1996,
6

4

8

")

REC. % AGE DWATI’ON mvnum
(n) me. OF Rnrmss ~=Seetion 3(b) of the Ags ‘
Discrimination i iz Eraploywment Amendments of 1986 (20 |
, U.B.C. 623 note) is repcaled '



http:Emplnym.mt
http:ordered'to.be

ni\m\ﬂfﬂﬁdlﬁ o R . L I s .
1 {b) Emuvrm --Scctiou 4(3) of tha Agve Dmcrimlj
2 mation in Employmcnt Act of 1967 (20 USC. 623G),
| 3 asin offect bnmedlately beforo Deaember 31, 1905 ”
4 C ()ie mnmmd a8 cuoh aeotion; and o
s (2) ne aé' rochacted, is @motidod in par—ﬁgfaﬁh
6 (1) by eteiling “attained tho oge” nnd all that fal-
"7 lows through "1983, and" end 4 iosering the touew.ﬁ |
R 8 ing: “atuuued«- . . '
9 ‘4"(A) the age of hlrlng or mxremcm re-
10 ' spectwely, in effest under applmable Swate or
11 local law on Mnmh 3, 1483; or g
‘ 12 | | “(B)(x) if the mdmdnul was not hmed the .
13 age of hirlng In effect on the date of such fail-
14 " ure or rgﬁnal to hire under applieable State or -~
1S * local law onneted after the date of a‘hnétment of | |
16  the Age Discrimination in Emploment Amend-i |
17 mants of 1996; or | o
18 () 1¢ applicable State or local low s
19 - enatted after the data of cnaetment of the .%ge
20 Distrimination in Employment Amendments of |
C 2t 1996 and the u\dmdual was dmcharzed the
22 bwher of—
23~. | | ¢4 tha nge of muemwt in effect on"
24 the date of mn}_u d;snhnrae nnder sach law;
“aod ; | o

28

SO NAR-23-1996 16:05 TO:272 - 5. WARNATH  FROM:DADE, J.

P.9/17

o



M 1996 1

n

2
3
4
s
6
7
8

9

10
1
12
13
14
15
s
17

18

19

20

21
oz
.23
24
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§.05 10:212 7 S o YRy

| 3.

“(I1) oge 55; a.nd”. _
(¢) CONSTRUCTION wNothmg in the mpeat. reonget

ment, and amendment made by subsestions (a) and (b) .

shall bo construed to mnke lawful the failure or refusal

to hire, or the diae.hargo of, an individual punuant toa
16w thates _ : -
(1) was enasted after Mareh 3, 1983 and befom ‘

‘the date of enaotment of the Agt Disortmination in
Emplcymont Araendments of 1006; and
(2) lowered the age of hmng or retxrement re-'

| spechvely, for ﬁreﬁghters or la.w enforcment ofﬁem

that whs in effect under npphe&ble State or loeal lnw o

on March 3, 1983.
SXC. 8. STUDY AND cumum YOR PFRPORMANCE
1‘28’!‘8.

‘ (a) STUDY wl\ot iatar than 3 years after the date
of ensctment of this Aot, the Chairman of the Equal Em.
ployment Opportunity Gommmion-{n.remd t in this wec-
tion as “'ths Ghnimn") shall condnat, dxrectbr or by con-
tract, o stuctv, and shall submit to the appropnato com-
xmttees of Cong'ress a roport: basetl on the results of the
study that ahaﬂ im:lutb«-

(1) & lst nnd description of ail tests available
for the Aamtmcm of .nhd{tiag important for the

BETLON I
7

o :"'*’mﬁ
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O:\Ai.ﬁ\m.in‘ ‘ o ML
b completion "ot" pubite sh’fctv\tml“cs‘pimfo‘rr‘nul by law
L2 onforoement officers and meﬁghusm, | | ,
.3 (") a list of the public aafety mska for which
4 adoquste tocts deaonl:od in parngnph (1) do mot
-3 | ex:st; | ‘
6 | NEN clmripbon o t‘he techmcal characteristics
. chat the tests shall meet {0 be In complm.nee mth
8 nppheabte F‘edeml civil 1ights law and poncies,
9 (4) a deaonphnn of the alternative methodﬂ
10 that are availabl 0 for detemnmng rmmmnlly aecept-
11 able pcr!ormnnee standarda on the tasts;
12 (5) A demnpnon ot‘ tho mhmmtrative stau'd-
13 ards - t.hu should bc met ta the ndmmwtmtwu, mr-'. -
.'14‘. - 1n3, aud goore intorpretation of the tests; and
s | (6) an examination of the exteat to which'the«
16 teats are cost-cffective, are eate, and comply with the .
l? ‘Federal cml nghts law and pohcie:
18 “_(b) Anwsomr Gumnmnss --Not later thxu 4 yoars

~ 19 - aftar the data of anartment of this Ast, tho C’hniman ghall
-2 develop and luue, based on the results of the ltudy ro-

21 quired by eubtectzon (n), advisory guidelines for the ad-
' 22 ministration and usc of physieal and mental fitness tests
23 to measure the abllity and colxipeteﬁcy of law enforcement

24 officars and ﬁreﬁch'tm to ‘p'e,rfofm. the requirements of the
25 jobs of the officers and firefighters.

P.1/1T

‘


http:WARN.A.TH

WXR .22 1996 16: DS TO 77? - S, WARNATH FROM: DADE J.

L
2
3
4,
5
6
7
8
9

10
o
2
13-
14
15 .
16
17

18

19
20

(c) Oovsuum-r oN quumsuam Orrom* CNIPY
"FOR Punmc Gomn:m -

{1) CONBULTATxov =The Chmrmnn ehall, dur-

mg the conduct of thc study requlﬁ:d by mbmtioa
(a), oonqult with—

(A) the Deputy Admimmator of the Umt»-"_ ‘

- ed Stntes Fire Admi nxstratmn.

(B) the Dimtor of the Federal Emm-gcnay '

: Mmutgumut Agvnoy, ;

{O) orzmwatxons that rcprcamt law en-

fcrcement ofﬁoera, flicfiphteis, and emplovers'

ot the otﬁcem and firefighters; and

"~ viduals:

~e.dmmy gmdelmes requmd m subneetion (b), the

-Cha:man shall pn:mde &n oppurtumty for pubheA

comment on the proposed advisory gtﬁdehnes

| ':{d) Dzvauopuas'r OF B-wmmns rOR WOLLNDSS |
.PRDGWtS.-'—Not Inter thgn_ 9 years after the date of gn- R
. 21 actment of thﬁ Act, the Chnirﬁxan shall propose adviéorj |
2
’.23 cm end ﬁxeﬁghtera

standarda for wellness programs for law onfomement ofﬁ

R ERY e CTRRRY

(D) organizauons thar, represent older mdi |

i(2) Pvauc coxmwr -—Prior w lesuing the a

=
D S

0.
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(o) Avmoafz&'fm OF APPROPRIATIONS.—Theto is

" anthorized to be nppmpmted $5,000,000 to carry out this

secllon

|
i
3
4 8rEc. 4 mmrm: DATES.
§
6
7
8
5

ment of this Act, .
(b? SPscuw Evr ucnm: DATE. -~The rcpeal made by

seotion ?(a) an the reennctment made’ by saction 2(b)(1)
shall take e&aat on Dmmber 31,1998

-

AR RS R 5 N TS e CC T v U Cremn ] TEES TGN i

. (a) Gmnuu EFFRCTIVE Dare. —Emnpt A pro-
wded in subsection (b), this title nnd the amendmenta - . _
made by this titls shall take effect on the date of enact-

P, 13/17

vLotwe



L\J
L\-)

. WRRNATH - FROM:DADE, J.

[ e}

1272

S 3
k)

"MAR- 996 16: 05

MiENDMEN‘THW)‘ N ~Calewlar No. ._...
Pm PURC: To pmmle a su mt fute unwmlnwut o

IN THE BWATE OF m UNTI‘ED B'I'ATES-XMIh Coa[., ld Scu.

H.R. 849

To. umcml the Age stemm:mtwn in Bmployment Act of |

1057 to reinstate an excmption for cortain bona fide
~ hiring and vetirement plaus appllcable to State and locad

fivefighters and law unfm‘ecment oﬂ'jx.em. mul for ut!m

purposcs.

Roiemx { o the L‘ummxttoc on '
m)d ordered 10 bo priuted

Oz'dqzml ta lie on the table and to hc printed

Co A.\w\mm\r IN THE NAJAURE OF A SU BNTITUTE tntemleu
‘ ’ to he proposed by

Viz:

1 Strike all after the enaeting clause and insert the fol-

0

lowing:

'SECTION ). SHORT TITLE.

g

Tlus Act may bc cited as the. &no Dzscrlmin&twu
n Emplmmont hnemtmcma of 19‘)8" '
8EC. 2. EEINSTATW!\T OF WION,.

™,
- R R - SV S N

»uhwctum (1) the fallowhy:

DA e .H‘d.- St i = R, . OORATBR, i ki B W, A TR r AT B R T v

- .
! E ! ;
. :

Noection 4 uf the Age Diﬁg*:'iﬂﬁmiﬁﬂﬂ in Emplovinent.
.\ct of 1067 (‘3“) (L8.C, 629) is uuwm!cd b user tmg after

R

12.




2
B 123 It whall not Do unlawtul for an nmplo\'cr tlmt
is a Btate, u pt:litical aubthv;smn of u Statc, an agency

WR-22-18%6 16:05 T0:272 - 5, WARIATE F_ROM:DADE, Lo s

or msh-unwnmm'. nf ) Smte or a ;mlltical sn!xlh'mmu of
n State. or an interstate agency to fail or mmso 1o lm-u

ortn xhnclm rgv any uulmd ul hecause of such individual's

"(z\l(i) éuch action Is tnken with respeet to the

2

3

4

5

& ape if—
; ,

8 cntployment of an uulmdunl a5 A ﬁrcfighter or s
9

la“ mfowcmuxt ofﬁwx. .

10~ “4ii) the individuol hes aitniriod the i;g’e of hir- -
B B i‘u;z'm- x-c-Limniuuf rﬁspéctix‘mh—- iﬂef&*ét iinder ay>]11i~ |
12 B ‘ | ﬂhlu State m- loenl taw an Mnroh 2, 1032, and
B o “(iii) if thc individual is dxscharged-— .
14 I (I) the State, pohtu.nl !sabdi‘nslon, or
15 - | t)thcr cm‘.m Ims estab) xslmtl the a,vstem de-
6 | scribed in paramaph (2); and |
17 | | “(I11) the mdivicb.ml has viot madc the d(:m-
18 151;3tranon spocified in puimgraph .{2;); and
18 (B) such action is taken pursuant to & bhona
20 “ ~fide hiring or retiremnt plan that is not & slx}_).t_c:-‘
21 fuge to made the purposes of this Aet.

2. “(2) To meet the .;muirémcntx, of “ paragn;pli ‘
23 '(H(Al{'iii}(l).‘ a_m-cmit,\}:aludl ortablish n ayrtam through
24 whicl firofighters aml h\w,mxfommnbnf offieurs employed

25 by the entity shesll paticipate in o physical fitnoss and

5.
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10
1
12

13

14

15
16
3%
18
19
20

21

2

23

WAR-22-1996 16:05 T0:272 - § W&RP@TH © FROM:DADE, J.

g

- testing program vauried out by the entley snd shafl peri-

odically domonstrate physiea) und meutal fitness in order
to continue emplayment. It ghall uot be unlawful for the

1
2
3
4 ontity to voghire such & firefighter or officer to make such
.
7
8
9

& demotstiation, or muke sueh 8 demouszration more fre-

5 quently, on actalning o spocified ige: No entity shiall cstab-
' lish & systom midar this paragraph tht requires a fire-

fighter or ofﬁwr. reguidless of ngn ‘to mnho sich n dcm- |

onstration mowv fmqnmtﬂv than twiee a vom' |

*(3) Tf an ontity spaolﬂed in paragraph (1) dcm-
onstrates complinnee with the apphcahle g\tidohms -

seribedd in autwn 3 of the Age Disc mnmzmon in Employ--

»

ment Amendmcnts of l!-)‘lbm ,
| | “{A) the cxmt,x slmfl be considered to meet the
requirements of p‘amgi'nph 1(AYD); and

(B) a flrefighter or lm\ enforecmuu nfﬁm- _

;emplo:.cd by the cntitx who uccks 0 dcmmmtrate

“physieal and mon_tnl fitnors us doscrdbed in para-

~ graph (2) shall il'énfmz'xs‘tn‘itn such ﬁmc@ on the

| basis of the fo:tsx‘xp'uciﬁud in the guidelines.
“(4) Aa usml il this subseetion, the tcrm *dere-
anetr: nte Means. ‘Tcet tlw burdess nf production aund per-

+

stasion.",

P. 16/17
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4
Sﬂf‘ 8. ADVKSORY cvmm.mm.

| Nt later tlum 180 days aftor the duto of enaetmcnt
of this Aet. thc Cliirinn nf the Equal Emplnymcnt Op-

portunity Louunlasion ahall xssuc ﬁual regulations speclf\

ing wdvisory guidolines for thc ndministration and use of
plyRical nud nental itness tests to measure the ability -
“atl ‘competeney of law enfbrcemcnt officers and fhie-

tlgiktei's to perform the néq‘uix‘énmnts of their Jjobs.

(m l\'rs’m\x REﬂLLATlO\:S.—-—Nut later than 90 da

nﬁm- ﬂm dnu- of anaetmont of tlus Act, the Ch phnn o‘f
the, Eqm\l Emplmmwnt O;xpomumy Cop ussmn ehull. -

isxue uterim fiun) wg\\lationa ape iMing ackvisory guide-
lines for the mlminlm ation aygse of physical and mental
Fltness tosts to measure # ability and comp'etenéy of lnw
enforeement officeps and .ﬁmﬁglitem' to perform the re
iluh'omonts o wh‘juhs -
(b)PINaL an. LATIONS.—Not lator than 180 days
§ tlxe'tltlte, of enlactment of this Act, the Chmrmannalmll

11
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URGENT

TO:
FROM
HMB CONTACT'

SUBJECT:

DEADLINE

in accordance with OMB Circular A-18, OMB requasts the vlews of your agency on the abova subjed

 Janel FORSGREN

Melinda HASKINS 295-2923 Laglslatlve Assls%neqnme (for simple responses):
. CsUS; AsTELEMAIL, P=GOV+EOP, O=OMB OU1=LRD, S-HASKINS GuMELth

 PROM:DADE, L
EXECUTWE EFFICE EF IRE FEESIDENT

OFFICE OF MANAGEMENT AND BUDGET

Wnahtngton. D.C. 205&3«0001

‘11 0/96 :
LEGISLATNE REFERRAL MEMOWDUM

i

Le‘gislitiva Lialson Ofﬂ r-§

Dlstdbutlon below

haskins_m@a1.e0p.gov

HHS Proposed Ropon RE: 51643 Older Amazicans Act Ameridrents of 1096

Noon Friday, April 12, 1998

, sdvlsing on its relationship to the program of the President.

Plcau advise us ﬂ this item will affect direct spending or ncaipu for purpoua of the
. “Pay-As-You-Go" provisions of Title Xiil of the Omnibus Budget Reconclll&tion Act of 1990,

‘. R NO
FILE No

4032
2148

Total Pago(s) 5-

1

(for) Assistant Direcior for Legisiative

URG

365-3923

A, 15D

m

be;féré‘ '

COMMENTs' Please provide your comments on the attached MMS report on S. 1843 A Sanate Labnr and

3 AGENCIES:

7-AGRICULTURE - Marvin Shaptro 2027201 516 -

24-Corporation for Nail and CommunRy Service - Gene SOfer 2026005000
30-EDUCATION - Jack Kristy - 2024018313 . = ,
59-INTERIOR - Jane Lyder - 2022086708 '
§1-JUSTICE - Andrew Fois - 2026142141

02-LABOR - Robert A. Shapiro - 2022198201

78-National Economic COuncll - Sonyla Matthews 2024582174

Human Resources Committee markup of S. 1643 Is scheduled on Wednesday, April 17 Af we do o
not receive comments from you by ths deadline, we will 8ssume that you have no ob]a on 10 this

Tefter. (Note this Tetter replaces Iﬂ‘e AHS Tefter on The yet niroduced version of this bill that
Wwas circutated on 2/23/96 but never cleared See LRM 35?3 )

.1‘

 EOP: |

“(Apfel
- {Casse
- White_B

K .
IIM
B -

Fontenot. K

- Srmith_

ic™

,Vanw P
Falrhall L

Beard

15

. KodLR
. Jamas |
EyoLA

" Ben-A

mIJ

-OMB—LA «

. Damus_| R
Ash_M| -
Wamasth_8

- KaganE
Mum g
Forsgren J.
Schroeder J
Seldman E

- Dean
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‘ _ RESPONSETO ? o LRM NO: 4nsz
LEGIBLATNE REFERRAL MEMORANDUM ~ FILENO: ms o

et g et

I your response to this request for views is slmple {e.g.. eoncur/no commem) we prefer that you responé! by e~mal| or
t y faxing us this response sheet.
I the response is simple and you prefer o call please call the branch-wide lme shown below (NOT the analyst's line)
{1 leave a message with a legisiativé assistant.

You may also respond by: '
(1) calling the analyst/attomey's direct line (you will be connected to volce mall if the analyst does not answer} of
(2) sending us & memo or letter. ‘

_Flease Include the LRM number shown above, and the subjec: shown below.

TO: Melinda HASKINS  395-3923
Office of Management and Budget
Fax Number: 395-6148 o
Branch-Wide Line (to reach legislative as.slstant) 395-3923

FROM: ... i i '(D'até)"

__ (Namme)

_ (Agency) -

"(I'elep_h‘bne)

- SUBJECT: HHS Proposed Report RE: §1643, Older Americans Act Arhendments of 1006

Thie following is the response of our agency to your fequest for views on the aboveica’ption'ed subject:
. Concur
No Objection -

_No Commient

See probosed edils on pages

Olher:

FAX RETURN of . pages attached to this response sheet
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The Honorahle Nanay Landon Kassebaum
Chairman, Committes on T.abor .
and Human Resources
United Statesp Senate
Washington, DC 20510

Dear Madam Chaizrmon:

'We tahs Lhls opportunity to inform you of tha views of the
Department of Health and Humun Services (HHS! on S. 1643, whxch
amends the Older Amcricanes Act of 1965 (OAR).

We support your efrorts Lo ;cauthor;zc the Act legielation
that has historically enjoyed bipartisan support -- and look
forward to continuing to work with yuu and your colleadqucs to
achieve consensus on this important matter. We applaud aspects
of 8. 1643 that incorporate Administration secoumendations to
streamline the Act through the consolidation of title IIT and to
enhance State and local tlex1bllity through new walver aulhovity
and the elimination of certain Federal requirements. We welcome
congolidation of responaibility for aging programs through the
transfer of the Senlor Community Service Employment Program
(SCSEP) from the Department of Labor (DOL) to HHS' Administratio
nn Aging {AoA).” We are in accord with the State option to permi
Or require cost-sharing for a number of services for elderly
individunalr abhove an income threshold, the authorization of a

_nationwide toll-free eldercare telephone line, and provisions fo:
the protectisn. of winerable elderly individuals. We are encour
aged by these and other provisions of 5. 1643. S

R L

sl

’However,mwe are-.concerned about other provisions of 8..'1643 that

ealiminate or wdokcn essential safeguarde hhe Aat. now provides for . . =~ 07

_America‘s elderly.

.The OAR hasg been a prlmary source of funds for critical protec-
tions and sexrvices [ur vulnerable older Americano. We beliave il
is important to retain Lhe ombudsman, elder abusc and legal
services programs as Separate CumpoLEnts with specific authoriza-
tions as in current law. By eliminating the Elder Rights Protec:
tion for Vulnerable 0lder Individuals tiile, we are concerned

that your bill will not guarantee comprehenesive .eldex. rights
protect;unu.

Brevaring for an Aging Society

Title IV of the OAA (Traxnlng, Rascazcn, and DLiscretionary
Projects and Programs) has been used consistently over the years
to test and devegrp the majority of OAA programs .and services
upon which older persons and their families rely to maintain
their independence and dignity. Such succasafu¥ programs include
rhe area agency on aging concept; home and community-baped long-
tcrm care services; congregate and home delivered meals; long-

o -

PRESERVATION PHOTOCOPY
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Senicz Enplovpent. P ams

- We strongly oppose the elimlnutivu of the authority to(prcvido'

-able to addrees distinct interests and tsrget populations and to

Page 2 - Tha Honorable Nanry Tandon Kagsebaum

teym care ombudcmen to help protect nlder pereons from abuse and
exploitation; adult day care; and information and referral
uystems to connect oldcr personé and their families to the
sesvices they need.

While we upplaud your recognition of the importance of innovative
approaches and besl practices, the provisione of 8. 1643 are nat
an adegquate pubstlilule [or the programmulio and £isoal authoriza-
tions in the current Aci. IL ie important to rctoin mpeoific
research and demonstration aullivzity and funding if we are to
face the growing challenges of an wyiuy society. :

We welcome the increased authorization of funds for nutrilion -
services, including nutrition services for Native Americans.
Nutrition programs would be further enhanced by transferring the
Nutrition Program for the Elderly from the Départment of Agricul-
ture to AoA, as recommended in tge Administration's bill. we
hope you will incorporate this transfer into 8. 1643.

To propara for our aging soclety, we must maintain our commitment
to provide training and ampioyment opportunities to low-income
scnlors. The Senior Communiry Service Employmant Program (SCSEP)
providco these services to thousandm af low-income seniors.  The
provision in £. 1643 transferxing the adminimsrraticn of the
program from the Deopartment of Labor to AoA ig econmisfent with
Ltlie Administration’s bill, and this consolidation will furrher

S7khe’ goul of bringing - aging programo.togethar.under AcA... . This |

Department lu committed to ensuriig tho éffeciiveness and effi-

clent vperation of Luls program.

direct grants to national sponsors aud believe that such an
action would signiticantly diminish the elfwcliveness of the
program. The national sponsors have many years ol experience in
administering the SCSEP and have demonstrated an exceplioual
ability to reach out to diverse communities. The Administratiou
believes the program should continue to be .carried outr through
grants to both the Statss and national sponsors because both are

d?velop differing employment prospects and training opportuni-
ties. ' ~ »

‘The Administration also is conccrned about the extension ot cost-

sharing to the nutrition program, and by the elimination ot the
Fadaral Council on Aging as well as the authority to convene a

White Monse Conference on Aging. While we appraciate the will-
ingness of rhe Committee to incorpurate low-income minority

PRESERVAT ION PHOTOCOPY
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We all ahare a atrong commltment to improving services to pe-

‘objection to the transmittal of this repért to Congress from the

page 3 - The Hénnrahle Nancy Landon Kasoebaum
targeting language in the hill, we would prefer retention 6f
current law as contalned in the Administration’s proposal

niora. We appreciatc the efforts of you and your Commirtee to .
work toward a bipartisan reduthorization that will move us cloge
to abhlev¢ng thie common goal.

‘The urfice of Managemunl. and Budget advises that thcte ie no
standpoint oI the AdmlnistraLlun = pLuglam

81ncere1y,

'Donna E. Shalala

.

r
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L ~EXECUTIVE OFFICE OF YAE PRESIDENT ——— grTrTIrr
. " OFFICE OF MANAGEMENT AND BUDGET o
. Washington, D.C, 20503-0001 - FILE N° 480 .
JRGENT oo ™
: LEGISLATIVE REFERRAL uemow\nouu .. Total pag!a(é;:g-.é,_

TO! Le‘gislatlve Lialson Ofﬂoer D) smbuﬂon below:
‘ FROM Janet FOR$GRE 28 .
‘ OMB CONTACT: Anna BRIATICO  395-7887 Legislative Assistant's line (for simple responses):

C=US, A=TELAMAIL, PEGOV+EOP, O=OMB, OU1=LRD S§=BRIATICO, G=ANNA

briatico a@a1 .80p.gov

SUBJECT Equal Emp!oyment Opportunity Comm Proposed Report RE: HR849 Age
Discrimination in Employment Amendments of 1895

'DEADLINE: 10 a.m. Tussday, March 19,1996
- In accordarice with OMB Circular A-19, OMB requests the views of your agency on the above Subje
adwslng on its relationship to the program of the President.

- Please advise us if this item will affect dmact spending or mceipts for purposea of the
- "Pay-As-You-Go" provlslons of Title Xill of the Omnibus Budget Reconcmation Act of 1990

; (for) Assistant Dlrector for Leglslatwe Reference.

J 395-7362
=M

¢l before -

‘ COMMENTS: Attached is a draft EEOC report on H.R. 848 that is schaduled for markup by the Senate

: _ ‘Labor Committee on Wednesday, March 20th. The letter mghlights one proposed a
" that EEOC has leamed wili be offered durlng the markup

DlSTRIBUTtON List, EDUCATION -
AGENCIES 61-JUSTICE - Andrew Fois - 2025142141
82-LABOR - Robert A. Shapiro - 2022188201 .
76-National Economic Councll - Sonyia Matthews - 2024562174 :
82-Office of Personnel Management - James N. Woodruff - 2026061424
118-TREASURY - RichardS Can0o2028221146 ‘ -
. EQP: B.Litan/K.Kizer
' " A. Rhinesmith_
S. Redbum
, “Susan carr
- 'Bob Damius . R S :
" Joé Lackey . - . . T R
OMB.LA : C : - ST
David Haun
Stéve Wsmath
“Carol Rascto
: .~ John Angell
i Elena Kagan
- : * Tracey Thomton
Janet Forsgren
~ o Jim Murr

mendment
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LEGISLATIVEREFERRAL = o
: MEMORANDUM - FLENOC:

RESPONSETO . . LRMNO:

TS

480

If your response to this request for views is simple (e.g., concur/no comment), we preferthat you respond by e-mall '_o"r'

by faxing us this response sheet.-

If the response Is simple and you prefer ta call, please call the branch:wide line shown below (NOT the analyst's line)

1o leave a message with a iegislatwe assistant.
You may also respofid by:

(1) caliing the analysuattomeys diréct line (you wil be c:ormectad to volce mall if the analyst does not an's“’ié’r);'or

(2) sending us a memo or letter . ‘
Please lndude the LRM numbar shown above and 1he Sub)em shown below. -

TO: Anna BRIATICO 395.7887 o
Office of Management and Budget
Fax Numiber: 305-6148
Branch—Wlde Line (to reach- legislatlve assistant) 305.7362 -

PROM: _ ool oo 00 o o (Date)

e (Name)

(Agency)

T elebh'o‘n‘e)

SUBJECT: Equal Employment Oppoﬂunﬂy cOmm Proposed Report RE: HR849, Age
Dlscnminatlon in Employment Amendments of 1885 Q

The foll owmg is the responsa of our agency to your request for views on the above-captioned subj

COncur a

No Objectl‘oh' ”

“ - NoComment

P

 Sée proposed edits on pages

Other. ”

FAX RETURN of pages attached to this response sheet

a wi
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..-An EQUAL FMPI OYMENT OPPORTUNITY COMMISSION
% e f was‘mﬁéigi@, ©.c. 30807 :
' omeeor ' C S . : .-

CTME MRHAN

- (,?f”{ .

- lhe Tlonorable Nancy L Kasschamn

- United Statés Scnaté
'Washmgton. D C 20510

: Dca.r Chiirman Kasmbaun;l;

. highor education to offcr eatly retirernent incentives (ERI’s) with an’ upper age limit for

| does not stté g position regardlng the undcrlyin;, bill,

' me!oymmt Opportumty Comxmsslon

ERU s to take irito accouint the rélative aceds of youngcr and older ewployses, Scction’ -

. Mamhxx, 1996

Chairman.
Commiaee on Labor and Huwun Rcwmu.b

H.R.849
I am writing i expmss fiy opposition to a proposed amendment w §-¥53, the’ &gc
Discrimination in Employment Amendments of 1995, which would permit institutions of
participants: The opinion cxpréssed-in this lenor is lirnited §oldly to this amendmem und

My uppmiﬂnn to this pmpnsal is based on the fact that it would pcmm age—based
arbitrary distinctions in einployse berefit plans which would dxsudvantago older workers,

Supponcrs ot the 3mcndmcm drgoe that, becase of the prcmuom all‘urdcd Im.ulry '

undv:r the tcnurc systcm, mst:tutmns of hxgher educauon have ] umquc m:ed fo hc able to
under current law, cmployers a]re.ndy are frcc to offer mccntwex o cncourage faculty 10
rcu.re Most impommly, tle ADEA pcumus caiployers to imposc & minimum age for any
retirement program, including early. tetircment {ncentive programs. Murwvcr, such bcncﬁts
may be offércd for 8 limited tiine (e.g., dwing the 1996-97 .rchoof vear) thereby. assuring |
that the ERT wdl not hewma f ﬁnanclal liability.

In addition, Swlivu 4 of lhe ADEA offérs ﬂcxszhty 0 cmployers o ..tfucture certain

4(!)(1)( B)(t\ uf lhz ADEA a lows cmplovcrs 10 oﬁcr ERI's that cllmmute a2l or pan of :hc’

. Vor example, & cullege or university would be able to offer $50,000 as an ERI to professors
who are between titty and ﬁfty—ﬁve years old, but colld chodse 1o deny it W persons who, arc
_ crtder Such 8 dminchon would nm cnmrarv ta thc expness purpose ot the '\gc '

I
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Pag\. Two
‘ umil (he retirees reach age 62 or 65. In hoth plaks, oldr:r retirecs recéivc lower levels of
4 would be legalical by lbe proposed amcndiment. Most imporantly, current lew requires thqt
o up 19, but not beyond, the total level of bénefits available 10 older workers. Og the other:

hand, the proposed. amendment wuuld allow plans in which an employcr would give a greuter
wtal level of benefits to younger Workers, a restlt that was expressly’ rejectcd by Cungrw. :

: an or theke cmpluyers is that they alréady have sufﬂclcnt nuzbdny w atmcmrc retitcment.

Va

Thie Honorable Narcy L. Kusebaum .

‘sctuarial feduction for early retirement, and Scction & nmm)m) ‘allows’ employcra to offer
social security ‘fupplement ERI’s, providing "bridge” payments o

bepetits than do younger retirees (and genera!!y per;uns uver (e age of GS receive o
benefits whatsocvcr from these F.RI’:)

~ The plans permitted undet these provisiom ditfer sigmﬁcantly ftom the plam thal
oldcr workers be trédted no worse than younger wotkers. More particulatly, the Sectlon

4DA) prommns apply in sitations in which older workcrs are already entiticd to mghef
bencfits than are younger workers und merely allow the eriployer to raise younger workers

whén the Older Workers Benefit Proteciion Act of 1990 was enatied. .

I ani also concerncd that it would be difficolt to lirnit the proposed exemption to

higher cducation instifutions. The arguwinerits raised by the higher education community ere |

no different from those that coild be raised by & wide \anezy of otheT émployers,

panticilarly thase who adrinistér collectively bargaincd. scmonty systems, .in both the publn. :

ond private sectors. Mnny of theie emplo)en shate an-inferest in gncour aging the rcnrcmcnt
of Ukder employces. to create opportnitics for younger employees The apswer, of coursé, to

programs to mcct their legitimate busmcss needs

. Rather thnn cafving out a substantial cxcephon to thr: care ADF‘A pnncrp!e of ndb-
ﬂlscrlminduon on die basis of age, [ urge Congress to rcjoct this propossl and continus its bi-

parw:an support tor the proposition that older workers should not be disci bnlnated agamst in .

the provision of rcnrement beneﬁt ..
Thank you for your consideration of there comments.

- sincerety,
Gilbert . Cagellas
Chairinan
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' The Honorable Nancy L Kassebaum
Pagc Fhrc-c :

cc:  The Hdnorabl'cj Edward M. Kennedy
.. Ranking l\ﬁﬁérity Méﬁnbét

) The Honorable James Ietrords
" ‘The Hoporable Claibotrie Pell
The Honarahle Din Conts _
The Honomble Chriswpher Dédd
' The Hosiorable Judd Oregy  ~
The Honorable Paul Sfmon . -
~'The Honorable Bill Frist -
The Ilonorable Tom Ilarkm
- The Hogorable Mike Dchc
_ The Honorable Barbara Mikulski
‘Thé Honorable John Ashcroft
_The Hornorable Paul Wellstons
The Honorable Spencer Abraham
- The Honorsble Slade Gorton '
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET -
Washington, D.C. 20503-0001 ,

8/11/86

FROM:DADE, J.

P. 1/10

LEGISLATIVE REFERRAL MEMORANDUM

LRM NO: 2479
FILE NO: 857

‘Total Page(s)

i

o

TO:
FROM:
OMB CONTACT:

SUBJECT:

DEADLINE:

Janet FORSGREN (for)...
Assistant Director for Legislative Referen

Anna BRIATICO  385-7887
Legislative Assistant's line (for simple responses)

Leglsiative Llalson Officer - See Distnbutn}n below

i Hobgua

3057362

JUSTICEPropbsed'ReponRE: HR 22'—7—?— - legal Ad Act of l1ags

-

12:30 PM Mondéy, September 11,1995

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above|subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct gpending or receipts for purposes of the:

“Pay-As-You-Go" provisions of Title Xiil of the Omnibus Budget Reconciliation Act of 1‘990.

PLEASE NOTE --- SHORT DEADLINE !l The Office of White House Counééi and the
Department of Justice have been working together to create the atlached draﬂ letter on HR

COMMENTS:

S ST A

DISTRIBUTION LIST:

AGENCIES:

2277 {o be transmitted to Chalrman Hyde before tomorrow's markup by the House Judiciary

Committee. Please review the attached draft and contact me if you have smyr

comments/concems by 12:30 p.m. TODAY.
parties. Thanks.

76-National Economic Councll - Sonyla Matthews « 2024562174

I wili forward the comments to the appropriate

EOP:

~ Bob Litaanarin Kizer

Ken Schwariz :

David ;Haun

Bob Damus

. OMB (A

Melanne Verveer
Steve ]Wamath
Karen Hancox -
Chris Cerf

Janet Murgula
Janset Forsgren
Jim Murr

rarad
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| RESPONSE TO ~ LRMNO:2478
LEGISLAT!VE REFERRAL MEMORANDUM FILE NQ: 857

N

If your response to this request for views Is simple (e g concurlno comrnent) we prefer that you respond by e-mall or
by faxing us this response sheet.

if the response Is simple and y6u prefer to call, please call the branch-wude line shown below (No’l’ the analyst's line)
o leave a message with a legtslalwe assistant.

You may also respond by:

(1) calling the analysilattorney s direct line (you will be connected to voice mall If the analyst does not answer); or
(2) sending us & memo or letter. o ‘

Please include the LRM number shown above, and the subject shown below
TO: Anna BRIATICO 395-7837 ‘
Office of Management and Budgat

Fax Number: 395-6148 _ ' : - o :
Branch-Wide Line (to reach legisiative assistant): 395-7362 '

FROM: A ‘ . » {Date)

(Narnej

(Agency)

(Telephone)

el

SUBJECT: JUSTICE Proposed Report Ré:, HR 2233 L‘%"‘ Ad. At of qu';

The following Is the responss of our agency to your request for\viev)s on the above-captioned subject:

Concur

No Objection = - ' | | -

No Comment

See proposed edits on pages

A ————

Other:

FAX RETURN of pages, attached to this response sheet

TR R I DR
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Office of the Attorneg General
Washingtan, B. ¢ 20530

September 11, 1985

The Honorable Henry J. Hyde

Chairman - ‘

Committee on the Judiciary

United States House of Representatives .
Washington, D,C. 2031l .

Dear Mr. Chairman:

By this letter and its Appendix we waul Lo convey the

_Administration’s vigorous—opposition to H.R. 2277, the legal Ald

Act of 1995. We urge the committee, in the sliungest te-ms '
possible, te reject this proposed legislation.

. Agalnst the 2l-year success of the Legal Services
Corporation in deiivering a broa¢ array of needed legal services-
to poor and low-income citizens throughout the country at levels
of ecoriomy, efficiency, and effectiveness rarely realized in
either public or private management, the Legal Aid Act of 1995
would, for no reason excepi=philosephilcal—protest—and—political
punishment: . ’

(i) diéqualify from eligibility for legal services entire
categories of poer and low-income people;

(ii) disallow from federally funded services many critlical
causes of action rarging from adoption to constitutional
challenges: L

.. (il]) dismantle the well-tested and extraordinarily
» efficient and effective Legal Services Corporation grants
to, and management of, some 300 legal services providers
across the nation, and substitute for that system a vholly

untested block grant structure to bes managed by the |
Department of Justice and operated through the States; apd

(iv) set an appropriations course to end federally funded
legsl services.. - , - , .

To so narrov the availability and scope of publicly funded
1agRl sarvices, and to scrap a successful system and replace. it
with a8 yet-to-be~developed set of both federal and state
bureaucracies, is-meansplrited and shortsighted. The Legal Aid
Act of 1995 makes a mockeéry of the essentjal American principle
“Equal Justice Under Lawv.” 1If enacted, the bill will mean for




SEP-11-1995 11:07.10:272 - & WARNATE  FROM:DADR, J

“miilions the loss of‘etfective, communliy based 1ega; services

and the certainty of continuing and aggravated problems that
cost us dearly in other ways down the line.

will

We urge you. Chairman Hyde, for these reasons and uthets
detailed in the accompanying Appendix, to oppose this bill and

lead the Committee to reject it.

Sincerely,

Janet Reno - o Abner Mikva
Attorney General - o Counsel to the President

. ce: The Honorable John Cenyers, Jr.
Rankinq Hinority Member

P, 4/10
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2277AG.VL4: ORD DRAFT 9/10/9S 11:50 PM
- APPENDIX

I. BRACKGROUND

Approximately 80% of all low-income households today tgce at
least one problem having & legal dimension. The legal prob.ems
low incomc people most frequently fare include housing problems,
family and SOmestic matters, credit and creditor problems, |
problems concerning benefits conferred by law, and health and -
health care-relatsd problems. . : : :

Low-income people, hovever, are very often denied access to
justice becauac they cannot afford legal halp. Nearly three-
fourths of the low-income people with legal needs do not get help
in the civil justice system: not because the Legal Services|
Corporation {s functioning poorly, or because it has diverted its
resources to matters other than direcr client rapresentation, biut
simply because it and the entire civil justice system ara
overburdened.

When Congress passced the Lagal Services Autherization Aect in
1974 it was responding to a clear need and acknowledging that a
large part of socicty was barred from effective access to the
legal system. For the last 21 years the Corporation has directly
channeled federal funding to non§:o£it'1¢‘al services proagrams
serving indigent persons whose rights nesd protecting. There are
more than 300 of these programs nationvide, cpaerating from naarly
12,000 neighborhood law offices. , B

Corporation programs operate through small, community-based
und locally staffed offices hcaded by independent boards that
include members of the local bar and other representative ‘

uarters of the community. Theac officec are available to|low-

. income people in every county of every state, and function |as law
firms tailured Lo meet the needa of each community, 8nd the
people who staff these offices develop expertise and accumulate
institutional and community knowledge that cannot be replsced.

The management of the Corporation is a model for cfficient
and effective Eublic funding. Only 3% of the Corporstion’s  _
-budget 15 spent on adminlstrative functions; the remaining|97% is
channeled directly to the community-based legal service providers
for the delivery of legal services to people in need. Thisg .
extraordinary ratio of administrative costs to program funding
leaves very little room fur improvement. ‘ ’

Legal Services Corporatiun pruviders natiorwide handle over
1.7 million cases each year, improving the lives of families and
the quality ot life in their communities. Program providers help

3
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families secure safe housing, prevent illcgal cvictions, and
protect clients’ health, educational, and employment rights.
Approximately 33% of all legal services program cascs involve
issues of family law; 22% {nvolve protection of housing rights;
and more than 738 involve or directly effect the rights of
children. : '

In May of this year the Deputy Attorney General _testified
befure one of your Subcommittees to the continuing need for a
strong and independent Legsl Services Corporation. Judge Mikva
~ulso Lesllfied to that need, based on his observations from |
legislative bodies for nearly 20 years and from the federal bench.
for un addiliuvnal 18 %ears. In July Alan-Bersin, the United|
States Attorney for the Southern District of California, also
tegtified tou the iamportant role the Corporation plays in law
enforcement. . o

el $ —

Against this backdrop of legal needs and the Corporation’s
extraordinary record of service and efficlency, the provisions of
"H.R. 2277 are badly flaved and, i{ndeed, senseless. '

A. LINITATIONS AND RESTRICTIONS ON TEE PROVISION OF LEGAL

The bill sc severely limits all aspects of represenLaLlLu
that the fundamental concept of & lawyer having the inde endénce
to zealously represent his or her client would simply not uapply
to the bill’s supposed beneficiaries. The following examples,
w?iie not comprehensive, are among the most troubling in the
bill: . :

1. ¢ ; o

~ The bill dramatically limits those who may even apgly for
legal services, excluding entire categories of nowv-eligible ‘
people who are the most likely to be 1n need. 1Its definition of
a "qualified client"--a client who is eligible to receive legal
asgistance from a provider--is limited to United States citilzens
and certain aliens admitted for permanent residence, This’
~definition would ynconsciconably deprive many legally-admitted,
" low=income alieng of access to the civil justice system while
.they are lawfully in the United States. SR

o -y o *
2. ] . ,

' The bill‘s listing of “qualified” causes of action wvhich may
be funded by grant monsy is not only very small but, most
extraordinarily, excludes a number of commonly brought and long-
eligible claims such as paterniti, adoption, foster care, -
guardianship, hiring discrimination and vage claims, as well as

_2..'
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actlons to protect the :ights'cf the physically disabled.
Clients with legal problems that do not fit neatly into a

predesignated pigeonhole are forecl?sea from representation, no
matter hov meritorious their cases. / ‘

/""‘\\ .
Egually;;emis the gpecific axclusion of "any
challenge Lo LIie constitutionality of any statute.” This
1imitat?on is 1llogical and unjustifiable; it should be the right
of every cllizen and legal immigrant to have mesningful sccess to
the protection of the Constltution regardiess of his or her
financial mesns. Under the bill, If a state were to pass a
statute denying a particular ?roup due process or equal
gtotection, or blurring Lhe line between church and state or
imiting free speech, low-income persons would be denied the ‘
constitutional pr?tectlona Lhey are due and that are available to
those with money.Y/ :

3.

One of the bill's most-§EE£?E§;§§§>Provisions dictates that
if -a state receives grant nuniéy—Lrom—the federal government and
also distributes its own funds to legal service providers the
state must require that only “qualiflled cllents,” eas defined
under the federel bill, receive "qualified legal services,” again
8s defined under the blll, pursuant to the bill‘'s laundry lﬂst of
restrictions limiting the uses of federal grant money. In other
words, the federal government restricts in the bill the righis of
all 50 states to spend their own money as they wish in funding
legal services, including actions between two residents of a
given state~--or between that state and one of its citizeng~--in a
case pending in that state's ovwn courts. : J

U

This extraordinary grovlsion ig overreaching and !
inconsistent with the underlying ldea that states are capable of
‘reguilating the administration of the legsl affairs of their
citizens with greater efficiency and wigdom than the
Corporation’s community-based offices. while the thrust of|the
bill appears to be to provide states with more discretion and

1/ Purther, even within the context of this limited set of
eligible cases the blll restricts attorneys representing poor end
.low-income persons from engaging in numerous, perfectly legal. -
activities on their beshalf. S « |

!/ Indeed, if a pending case vere to have a constitu&ional
issue injected by an opponent or late-arriving third part s an
attorney funded with grant money would be placed in tge ethical
bind of having to forego the assertion of a meritorious defense
or withdraw from the case leaving his or her client to attempt a

pro se defense. ‘ . |
. —3‘ !

¥
|
|

|
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more authourity, the logic behind this provielon limiting stata
authority is difficult to fathom.

6 e

The bill anomalistically provides that legsl service
roviders may nul, under any circumstances, collact attorneys
; gees from parties in litigation initlated by their clients. ]Thus
in the case of 4 state statute that auvtomatically awvarde fees to
prevailing plaintiffs as part of an enforcement mechanisn, or a
state court iudge who seeks to award discretionary attorneys faes
againgt a private attorney for engagiug’in frivolous conduct
wasting the coucsl's time and that of a publicly-funded legal
services provider, the ?rovider is barred from accepting the _
compensatory award. This provision again trcads, without reason,
on state practice. : -

s.W

We are very strongly opposed to the bill‘'s system of block
grants to be administered by unknown state entitics.

First, this propusal would not save money. The bill would
allov each state to retain as an administrative fee 5% of each
‘tederal grant it processeéa. Currently, however, only 3% of |the -
Corporation’s budget is spent on administrative functions with
the remainder going Qirectly to the delivery of legal scrvices.
The Corporation involves a staff of spproximately 125 experienced
peagle and operates at an excepllonally high level of economy,
efficiency and effectiveness. None of these important and rarely
achieved goals would be served by disaolving this small, ‘
experienced and specialized group and providi
to be charged by the states.

ng for a larger fee

- Sscond, jeopardizing the well-eslLablished system of
neighbprhood law offices with experienced attornays trained to
meet local legal needs would be extremely wasteful. To disrupt

the current, proven structure for providing legal services te the
poor &nd replace it with an as-yet undeveloped syslem that by its
. very nature would involve or create & nev layer of bureaucracy in
each of the fifty states would decrease both the quality an N
quantity of legal‘servicea available to the poor and the working
goog. Years ol institutional knowledge and expertise would| be
080 -

(e}

Third, the bill’s provisions for individual contracts
obtained by bids rigk the result of second-class justice,
~Because it appears that only individuals may bid on these
- contrects, low-income persons will lose the benefit ¢f the
expertise developed by local legal services offices over the last
21 years. The critical function of these locai offices as |
magnets. or clearinghouses, would also be destroyed, thwarting

S : : . - 4 -
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the spproximately 130,000 attorneye nationwide angaging in pro
bono activities each year but needing a mechanism to do so.
Similarly, the kill's gropoaea contracte are for a ghort

duration--one year=--vhich presents the very real danger of lack
of continulty in represcntstion ané disruption to pending cases.

Fourth, the involvement of statc governmental units 4R the
administration of legal services for private persons vould
present the inevitable potential for conflicts of intercat.
Legal providers would hesitate to represent clients whose cases,
whilc highly meritorious, challenge a flawved law or governmcntal
practice. R provider whose funding could be terminated for |

- advancing a lcgitimate claim on behalf of hia or her clicent isa
put in an unfair position.

- Finally, oversight voulc not. be improved. This Committee
has for 20 years very capably overseen the operations of the|
Corporation. To delegate this important function to unspecified
state bureaucracies with no experience in such oversight simply
is not responsible.3/

C. THE JUSTICE DEPARTMENT'S ADNINISTRATION OF THE GRANT
- PROGRAM

We are also very strongly opposed to the provxaion that thé‘
. Department of Justice administer the grant system,

- First, this system would not increase efficiency or save
money. As stated sbove, the Corporation consumes only 3% ofiits
budget on administrative expenses. The bill allows states to
withhold 5% of all grant amounts as administrative expenses;| this
amount is in addition to the increased costs the Justice
Department would incur in overseeing this pxoglam, and that -the
public would have to bear.

Second, involvement in the delivery of legal services to
poor and low-lncuwme feople is vulslde Lhe scope vE, and ' (
fundamentally inconsistent with; the primary nmission of the |
Justice Department. The Department’'s Trimary mission and primary

responsibilities are criminal and civil lav enforcement directly
. and exclusively in the interests of the United States and 1:3
" constituent executive branch agencies. Even indirect involvement
in the litigation ot private interests has never been the job of

.the Department. A i

1

3/  Further, because tnhe bill provides for a 50% aecrease,
in funding from 1996 to 1997 and no funding for 1998, states may
lack the incentive to create permanent, etiicient ofgices to
administer these qrants. ‘

-5-
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Third, the indecpendent and exclusive misaslon of the :
Corporation (8 an important aspect of its professionalism and
cffcetiveness for its clients. Access to independent legal
advice and services is the essence of the civi?ejuatice equallty
we are trying to achieve, and that goal is best achieved by a
single-purpose entity such as the Corporation.

‘ Fourth, {t makes no sense to federalize, or involve state
governments in, functions relating to the netvork of legal
services programs that opesrate so efficiently and atfectivel¥ at
the community level. At a time when the Justice Department ls
graggling with so many .issues pertaining to law enforcement,
ublic safety and justice reform, and is trying to consolidate
unctions and simplify its operstions, the addition of a -
substantial and wholly unrelated administrative task would be
inconsistent with the goal shared by all agencies~--reducing size
and doing more with less. , :

.D. TEE_APPROPRIATION CEILING

Finally, the bill imposes for (lscal yedrs 1996 and 1997
_increasingly lower ceillings--$278 million and $141 million
_ raspectively--on future appropriallious for Lhe grant program.|
‘This is yet another indication of the sponsors’ -not-so-secret|

intent to terminale federally funded legal services altogether.
This year’'s appropriation of $400 million, while far greater than
Lthe 1996 und 1997 amuthorizations provided in H.R. 2277, fell far
short of the funding truly needed. If the Committee ls serious’
sbout legal services, however thelr dellvery is structured, any
reauthorization bill should simply authorize the appropriation of
such sums &5 ma8y be necessary rather than imposg an artificial
ceiling. ‘ : R

CONCLUSION ;
For the reasons outlined above, the Administration ‘
vigorously opposes passage of H.R. 2277, the Legal Aid Act of

1995, and respectfully urges the Committee to defeat it and to
Teaythorize the Legal Services Corporatien.
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law and is incorporated into the Guidelines themselves. Specifically, I will discuss

Jusho (Gatkr Detlings)
DRAFT TESTIMONY ON RELIGION IN SCHOOLS

Yo 10/a514S S :};qu'anj H(a-’:':j

Mr. Chairman, and Members of the Committee:

B 3/16

In a country as diverse as ours, we must take care that well-intended discussion about

the role of religion in public life -~ and especially in public schools -- does not have

the

effect of heightening religious tensions and undermining our sense of shared community.

Before the country cﬁlbuxks on what hag the potential to be a very divisive debate o
.subjcct. it is impqmmt that we share a common understanding of the kind and amod
religious activity that already is permiséible in Athe public schools.

To this end, I welcome the opportunity fo testify today about the President’s

of last July' and the guidelipes subsequenily issued by Secretary of Bducation Riley

of the country’s school districts.? The Administration’s Guidelincs make a significant

n this

nt of

directive

to each

contribution to resolving problems that have arisen in this area, by clarifying, for students

and parents as well as educators, the degree to which current law both permits and protects

privatc religious expression by students on school grounds.

My testimony today will focus on the legal framework that governs this area

of the

the two

basic obligations imposed by the First Amendment on school officials in their dealings with

rehgwn first, that they themselves refrain fmm orga.mzmg or promoting rehgxouq activity;

| President’s Memorandum for the Seoretary of Education and the Attornsy General on the Subject of

Religious Expression in Public Schools (July 12, 1995).

* Letter from Richard W. Riley, Sacretary of Education, to Superintendsats of United States School

Districts (Aug. 10, 1995) (*Guidelines”},
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and second, that they permit students, acting on their own, to express their religious beliefs
free of discrimination based on the religious content of their activity.

I also will address the question of enforcement of the Guideline principles, because

this has become an issue since the Guidelines were diswributed. ‘Finally, I will say just a few
words about the inadvisability of amending the Constitution to pennit grcatér government
involvement in religious activity. |
L
As both the President and the Secretary of Education have remarked, there has been
some genuine confusion on the part of school officials and the public generally about the

nature and extent of religious activity currently permitted in public schools. Contributing to

the misinformation that surrounds the subject have been cenain quite exaggerated claims that
the courts have expeﬁed God and religion from the nado;m's schools. Though far from
corréct, these statements have helped to create a climate in which some schoo! ofﬂci‘als'may
feel obliged to discriminate agéinst-the‘pnvate religious expression of their students by, for
ifxsta.pcé, denying smdent religious groups the same right to meet on school premises as other
student groups, or prohibiting students who can discuss politics or any othér subjeci with
each other from discussing religion. These actions, of courgé, generally are inconsistent with.
the legally pmtected ubcniés of students, and they rightfully generate concemn. |
| What we end up with is a most counterproductive dfnamic stmken beliefs|that

children in publc schoot lack all religious liberties feed effons to "restore” those libc,mes by

’ This is by no means & new phenomenon. 1 made the same obsorvstion in 1983, whea I testificd on
proposed con&utuuonal amendments dcalmg with echool prayer. Hearngs on S.J.

_KQLZLW.ZB
n of the Senate Comin. on the Judiciary, 98th Cong.. 1st Sess. 367
(1983) (atatement of Waltar E. Dellioger) ("1983 Heariugs™.

2.




0CT-24-1995 16:40 10:272 - S. WARNATH FROM: SCHROEDER, L. P.5/16

¥

[

authorizing or vven requiring school officials 1o promote student religious activity --

' response that overshoots the mark and is itself in conflict wiih core First Amendmeriil values.
The Administration’s Guidelines provide a way out of this dilemma. By clm‘ff ying
that current law does not preclude private religious activit)" by studeats, but rather pémits
" and protects such activity, the Guidelines can help to prevent instances in which school
officials mistakenly discriminate against student religious expression. At the same tixine, the
> . Guidelines make clear that official school involvement in religious aclivity is fomidde‘,n. and
‘ that student religious liberty includes the right not to be pressured to participate in religious
exercises.
The distinction drawn by the Guidelines between private religious activity by students, A
on thé one hand, and official encouragement of such s;activity, on the other, is at the heart of
the legal principles that govemn this area, and deserves some elaboration herc. Justice Hugo
Black, writing for the Supreme 'Court in t‘he’ case of Engel v. Yilale, st&ned with a‘ basic
premise that remains as sound today as it was in 1962:
(]n this country, it is no part of the business of government to compose

official prayers for any group of the American people to recite as a pan of a
religious program carried on by government.*

Working from that principle, the Supreme Court concluded that the government may 'n:ot.
conduct or sponsor official prayer cxercises in the public schools. Even where students are
permitted to "opt out” of such refigious activities, the Court reasoned, official promotion of

religion intrudes on the freedom of conscience of religivus minorities and nonbelievers:

¢ 370 U.S. 421, 425 (1962).
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. When the power, prestige and financial support of government is placed
behind a particular religious belief, the indirect coercive pressure upon
religious minorities to conform to the prevailing officially approved religion
plain.’

w

This bedrock principle against official suppont or endorsement of religion, however, i§
coupled with a sccond and equally important p;ipciple protecting private expressions of
religious belief. As Justice O’Connor explained in 1990, in the course of upholding| the
Equal Access Act, "{Tlhere is a crucial difference between government speech en_dorsing'
religion, which the Establishment Clause forbids, and DIMIQ speech endorsing religion,
which the Free Speech and Free Excrcise Clauses protect. ™

At least since 1981, it has begn plain that this pn'nciple operates to protect private -

‘religious Asp.eech by students against official discrimination. In ‘th‘at year, in Widmar|v.
Vincent, the Supreme Court held that a public university could not deny a student religious
group that wished to meet and pray on campus the same right of access to university| .
facilities afforded secular student groups.” Adoption of an "equal access” policy for
religious groups, the Court ruled, was nbt only permitted urider the Establishment Clause --
it also was rcquired under the Free Speech Clause.*

As you may recall, Mr, Chairman, I appeared before you twelve years ago --|as a

professar of law -- and testified that I believed that the same constitutional principles (would

3 Id. at 430-31; geo also Abington School Dist; v. Schempp, 374 U.S. 203, 224-25 (1563).
¢ Westsi iduc. v. Mergens, 496 U.S. 226, 250 (1990).
454 U.S. 263 (1981).

" Id. at 269-75, 277.
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and should apply in public sacbndary schools as in colleges and universities.’ Congfezss
agreed in 1984 by passing the‘ Equal Access Act, which providgs that 3 sec‘oridary school
4receiving federal funds may not reﬁlge access to student religious groups if it otherwise
permits student extracurricular clubs to meet on its premises.'® The Supreme Court
“emphatically endorsed the principle of :equal access when it uphgld the constitutionality of the
Act in Mergens. "We think that secondary school students are mature enough to understand
that a schoo! does not endorsc or sﬂpp;)r; student specch that it merely permits on a
nondiscriminatory basis. """

Just last Term, the Court on two separate occasions reaffirmed and clabﬁmtcd on its
mﬁmitmexxt to the equal access principle, both in and out of the public school context. In
QQPAMWMLMMQM v. Pingtie, the Court held that a to@n could not
prohibit a private party from disi:lnying a8 religic;us symbol in i public forum otherwise open
for expressive activity, clarifying that ,"privat‘e religious speech . . . is as fully pro:ectﬁl

| ‘under the Free Speech Clause as secular pﬁvate expressioﬁ. "2 And in Rosenberger v
Restor and Visitors of the University of Virginia, the Court extended the equal access
principle beyond direct access fo university fapilities'io reach utﬁ?ersity payments miﬁc to
outside ooniractors on behalf of student grbubs." Student religibus publications, the Court

concluded, could not be excluded from a state university program that generally subsidized

' See 1983 Heatings at 60-61 (statement of Walter E. Dellinger).
© 20 U.S.C. §§ 40714074, .

' 496 U.S. at 250 (plurality opinion).-

3 115 S, Cr. 2440, 2446 (1995).

" 115 S. Ct. 2510, 252334 (1995).
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printing costs; such a bar on religious perspectives was neither required by the Establishment
Clause nor consistent with the Free Spesch Clause. '

In short, what should have been clear from the stan is now firmly established

Supreme Count law: the same principles that prohibit o_fm'reﬁgious exercises in the ‘
public schools pcrmii and indeed protect studens religioué activity and expression. ‘ﬂ.ﬁs is
the critical point that sometimes is lost in the debate over religion in‘the public: schools, and

s thé point on which the Admi;ﬁ'stmtion’s Guidelines tufn. By informing ed.ucators‘ across
the country that it ié not in fact the caée that the Constitution expels God from public school,
the President and the Secretary of Education have taken a critical and long overdue step

w\lvard resolving the confusion that both animates and undermines debate on this subjeict.

It is fair to ask what these principles, as incorporated in the Guidelines, will mean as

a practical matter for ;>ur country's sch§ol children. To some extz;,nt, of course, it isic‘lifﬁcult. '

to answer thal question in the abstract; application of the equal access principle, like any

legal principle, will in many cases depend on the specific factual context at issue, and |in
some cases require the ma.kmg of very careful jﬁdgments.' Having said 'that, however, |it is
possible to set out in broad terms some of the ways in which the Guidelines and the legal
principles they encapsulate protect the religious iiberties of public school students.

~ First, student religious. groups are entitled to hold meetings at their schools j;nst as
other extracurricular groups are allowed to n'meet'.' They may come together to discuss their

religious heliefs with each other and to read religious scriptures, and they may meet to pray

together. Moreover, the equal access to Which student religious groups are entitled includes

“ Id. at 2524-25.
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thc same right as other groups to use the school's pubiic address system, bulletin boards, and -
other forms of media to publicize thcir meetings.

The prohibition on official discrimination applies to other forms of student religious

cxpression and activity, as well, Students who can talk to each other about politics can talk

10 caph other about religion. St_u‘dents who can choose any topic for an assignmexit caix
choose a religious topic, where it 6themise meets the school’s criteria. And in the 'm}onﬁal
scttings in which they generally may enéage in the nondistuptive ;ctivities of lheir choice,
students may choosc to pray. |
ﬁinany, the bar on official promotion of religion docs not require that the subject of
religion be excluded from the élassroom altogether. In plainest terms, a school need not
attempt to teach about the abolitionist movemeﬁx without teaching also about its wcllspliings

in religious sources, and a school need not exclude frum a lesson about the civil rights period

- any mention of the strength that movement drew from a network of African-American. |

churches in the South.
Likewise, schools are not precluded from teaching civic values and virtues to their
students, even when those same Qalues- are held also by some reliéinns. Schools cannot bear
the full responsibility for transmitting the moral code that holds us together as « communi‘ty;.
paronts, of course, must take the lead. But the public schools may and should téch our
children, explicitly and clearly, the shared values that dgﬁne»ﬁur national charaéter.
Given all of this -- all of the latitude and pmtecﬁon afTorded already to religious
expression in public schools -- T think it is fair to tum around the question I posed iniiia]ly,

and ask what, as a practical matter, would be added by a constitutional amendment or somc

7.
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othor form of congressional intervention, What we have now, in simplest terms, is & legal
regime that distinguishes between private religious activity, which is protected, and official
government compulsion or endorsement of religious activity, which is prohibited. Against
this backdrop, the primary effect of congressional action could énly be to blur, or to abundon
altogether, the line that‘ separates"t-hé private from‘ the g@crﬁfnental, carving out new space
fof government to intrude in the religious activities and choices of its citizens. And thiL
brings us, I th}injk, to the very heart of the dcba.te, once the misinformation that sun‘ouhds the
subject is cleared away. If we remain committed to both the édnciples embodied in lhei
Guidclines -- the principle protecting private religious acﬁvity against discfiminatioﬁ, anﬁ
also the principle prbtecting individual religimlxvs choice from the sphere of government
influence -- then we should let the Guidclines do their work, clarifying the current status of
the laQ, béfore we even think about fundamenmlly changing that law.

: , I ‘

One issue that has arisen since the Guidelines were issued in August is the question of
their énfomeabi]ity. Speciﬁcally ) the‘ Guidclinés have Abeen criticized as inadequate on the
grounds that they &0 not contain any mechanism for enforcoment of the principles they sét
out. |

In a very important respect, this Eriticism is misplaced. It is true that the Guide:liqes
do not include an enforcement provision, and that they are offered by the Department of

Education to school districts as guidance rather than as a federal mandate. That does not

mean, however, that the principles incorporated into the Guidelines are not themselves


http:CritiCi7.ed

OCT-24;1995 16:40 T0:272 - & WARNATH : FROM:SCHROEADER, L. P.11/16

enforceable. As discussed above, those principles encapsulate cxisting constitutional and

statutory law that can itself be invoked and enforced in court.

When a student’s constitutional rights, as clarified in the Guidelines, are violatec.;l by a
“school, the stﬁdenf can enforce those rights in court by way of a § 1983 action. Section
1983 provides a fcdcral cause of: action when state o;' local officials, acting under color of
law, violate a person's federal rights.”* One example of the availability of this avenue of
enforcemeont is Rosenberger. Ronald Rosenberger, a Univérsir.y of Virginia student and|a

publisher of Wide Awake:

§ 1983 action to the Supremne Court, where the equal access principle was enforced to

require that the university allow student religious publications to participate in a program

subsidizing printing costs.
Similarly, students can enforce in court the statutory rights that are incorporated in
the Guidelines. The Bqual Access Act, discussed above, provides student rcligious groups |
with an additional yeﬁicle for challenging discrumination in the provision of access 1o scﬁlool
faciljﬁcs. In the recent case of Ceniceros v. Board of Trustees of the San Dicgo Unified |
~ School District.' for instance, a student religious group, joined by the Department of

Yustice as gmicus, challenged a high school's denial of its request to meet in an empty

classrooln d\iring the school lunch period. Here again, the Ninth Circuit enforced the eqv.i‘al
access principle reflected in the Guidelines, holding that the school must provide ity sntdcﬁi

‘religious group with the satne access afforded other student groups. Another statutory source

' 42 U.S.C. § 1983,

1 1995 WL $69636 (9th Cir. Sopt. 28, 1995).
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of the Guideline principles is the Religious ‘ﬁreedem Restoration Act, or "RFRA". Undcr
that statute, enacted in 1993 with the strong support 6f Présideni Clinton, all govcmmelnt
bodies and officials -- iricluding school districts and publié sélxool officials -- must refrain
from imposing substantial burdens on religious exercise except where they arc advancmg a
compclhng governmental interests by the means least restrictive of religious liberty, " Oncc
again, the statute specifically provides for enforcement of this standard in judicial

proceedings.'®

Those who complain about a lack of enforceability must have somcthing more in mind

than private enforcement of the Guideline principles in court.  And it is at this point, I ihink,

- that serious concerns bout local control of public education begin to arise. . As the Supn;mc
Court has often recognized, public edu&ation in our country is committed to the conirvl c}:f
state and local éuthorities, and to individual ieachers and parents.’” Any effort by the
federal govemment to enforce the Gﬁideline principles would be inconsistent with this

. fundamental understanding of the value of local autonomy, and ihévitably would lead 10

greater federal bureaucratic intervention in Jocal school district affairs.

Some of the same concems would be implicatéd by additional statutes or special

procedural rules designed to facilitate fedcral law suits by students against their schools and
teachers. Though the federal courts should -- and do, as the cases discussed above attest --

stand ready to enforce the "transcendent imperatives of the First Amendment” against school

7 42 U.S.C. § 2000bb-1(a).(b).

'® 14, at § 2000bb-1(c).

" Sos Mergens, 496 U.S. at 240-41; Hazalwood Sch. Diet. v. Kyblmbier, 484 U.S. 260, 273 (1988).
- 10 -
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ofﬁciﬂs,’° we cannot expect federal judges'to iﬁtgrvene in every conﬂiét that arises betv!veen
" students and their teachers, second-guessing the decisions teachers must make as a man:l:r of -

routine as they prepare classroom curricula and grade student work. ' Ultimately, the mc{mr

difficult and most important work of protecting the religious rights of all our sidents must

be done in the classroom, on a daily basis, by individual teachers under the supervision of

- local schoo] officials. It is on their careful judgment that we must rely, at least in the first

“msumce. ‘What the federal government can do, and what the Guidelines will do, is eusu;é
that their judgment is informed by a full understanding of what the law permits and requ]ires
of them in their dealings with religion. | |
o
Finally, T would like to address what I understand are current proposals to ameﬁd the

Constitution to alter or clarify the First Amendment principles discussed above, in an effort

to allow for some greater govcmmeqtal role in support of rcligious activity. Because therc is
at this time no officia;] 'pmposed amendment before you, I will put to one side the specific
concerns that may be raised by the content of any such amendment. Rather, my discussion
‘will be limited to the' more geneﬁl concerns that would be raised by any effort to resolve |the
issues identified here by way of a constitutional wumendment.
First, and critiéally important, a constitutional amendment would not and could not
solve the préblem to which it is priman‘ly directed. Most of the objections voiced by the
witnesses who have appcamd before you go not so much to the content of the law as it now

exists, but rather to the question of compliance with or enforcement of that law. That is,

" ® Island Trees Union Pree Sch. Dist. v. Pico, 457 U.S, 853, 864 (1982) (opinion of Brenna, J.).
o1l -
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you have heard arguments that even if the Supreme Court has properly interpreted the First
Amendment to protect private religious activity and expression in public schools, other

courts, governmental actors, and school officials have failed to give effect to the governing

legal norm.

It muy well be the case that in the naligioh é&ntcxt, as with all civil rights and civil

liberties, law that is well-cstablished at the Supreme Court level sometimes is misapplied or

‘undcrenforced at a more localized level, whether through mistakes of interpretation or, in the
courts, as a result of the very judicialv restraint we often extol. But if underenforcement is
the problem, then constitutional amendment of the First Amendment is not the answer. The
ncw constitutional standai'd, like the old one, will be subject to underenforccment at the
hands of those who apply it on a regﬁlar basis, and students will continue to boar the burdens
“of litigation in order t(; vindicate their rights. Constitqtiénal axhendmcnts are not self-
. cnforcing, and nothing about any of the i:mposed menchl;enls I have seen would remedy |this
pmblerﬁ. | |
It also has been suggested that au amendment mlgh’t's'e.rve to clarify the law,
essentially codifying the general principles the Supreme Court is now in the process of
elucidating. The theory here is that an amendment could speed the pace of constitutional
clarification, slowed now by an unwlllingness or inability on the part of the Supreme Court |
to l.ayldown simple, bright-line rules. Again, I think it most bnlikely that any amendment
could accomplish this goal. Where the Supreme Court has difficulty setting fonh‘a bright-
line rule, it is haoét cftenvbecaus‘e non;e is availablé; even when broad principles are well-

established, their application ofien tumns on the specific factual contexts presented. Unless
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proponents have in mind an amendment considerably more detailed than any we have se‘}en

before, it simply cannot clarify in advance the difficult questions that will continue to ari;se

with respect to religious activity in the schools. Indecd ‘a constitutional amcndment might

|

well prove downright cou 1terprodnct1ve on this score, destabilizing the legal framework lhat

" has emerged at the Suprame Coun level over the past twenty years and generating new

ambiguity while its scope and mcaning are wsted in the courts.

Second, and equaul; important, even if we were to assume that constitutional

amendment might help to a[\ddrcss the problems identified here, any such amendment would

remain an ‘ﬁl—advised;dcpmlture from a constitutional history marked by a deep reluctance

vamer‘ld our most fundamental law. The Bill of Rights was tatiﬁgd in 1792, Since that tupe,

10

over two hundred years ago, the Bill of nghts' has never once been amended. And this is no

historical accident, nor a p

roduct only of the difficulty of the amendment process itself.

Rather, our historic unwillingness to tamper with the Bill of Rights reflects a reverence for

the Constitution that is both ontirely appropriate and fundamentally at odds with turning that ‘

document into a forum for

The Framers themselves understood that resort to the amendment process was to be
sparing and reserved for “great and extraordinary occasions.™ In the Federalist Papers, -
James Madison warned against using the amendment process as a device for corrccting every

perceived constitutional defect -- a practice that could not help but undermine the role of the

divisive cultural battles.

Supreme Court.™ This note of caution should carry special weight where, as here, the

¥ The Fedemlint No. 49, at 314 (James Madison) (Clinton Rossiter ed., 1961).

% Sepid. at 314,
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constitutional defect perceived -- to the extent that there is one at all -- appears to be

primarily that the Supreme Court is not moving quite quickly enough to clarify its First

Amendment jurisprudence. That cerain Supreme Coun decisions are decided on narrow

grounds, with careful attention to the particular facts of cach case, may slow the pace of case

law development, but it is consistent with a long tradition of juiiicinl restraint and should [not

invoke resort to the amendment process here.

Finally, and perhaps of particular interest in this context, Madison objected especially

to amendment on issues that inflamed public passion, fearing that such actions might threaten

“the constitutional equilibrium of the government."* The deliberations before this

Comunittec have been a model of civility and thoughtful discourse, and for this the

Commuittoe is to be commended. Once a proposed coustitutional amendment is sent to the|50

state capitals, however, it is in impornant respects out of your hands, and thc nature of tha

discourse may change, and may change for the worse. Any amendment that is perceived as -

an effort to redefine the relationship between religion and public education has the potential
to generate a deeply divisive debate across this nation, set‘t‘ing'{dné religiousgronp against
anothef and leaving. religious minorities feeling like outsiders in their own communities and
country. This prospect alone should be sufficient 10 convince you that we should adbere in

this context to our historical unwillingness to amend the Bill of Rights.

% 14, & 315-17.
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