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In' s¢ce;rdance with OMS Circular A.19, OMS requests the views of your agency on the above subject before 

\ ',-'> ',~~,~l~r::~~i~~ relationship to the program of the President. , \, 
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.' ,', . MeMORANDUM. . FILE NO; 1549 

If y6J:rJ~sPbnse to this request for views Is short (e.g., concur/no comm~nt), we prefer that you ~espond bJ e-mail or 
by fa*lhgus this response sheet : I 
If the (es~ri'se is short and you prefer to call, plesse call the branch-wide line shown below (NOT the analyst's line) 
to leav.a<~message with a legislative assistant. . " . i 

YOUniaY;'l9.I~o respond by: .. I' 
(1) ~~I~Jng the analysVattorney's direct hne (you WIll be connected to voice mall If .the analyst does not answer); or 
(2) sending us a memo or letter, , , 

Please ii'fclude the LRM number shown above. and the subject shown below. " 

". "'," 

TO: Ingrid SCHROEDER 395·3863 , ,;' , , Office of Management and Budget 
Fax Number: 395-3109 
Branch-Wide Line (to reach legislative assistant): 395-3454 

" ,fROM: ___---'-____________ (Dale) 

______~__~______~------~----- (Name) 

-'--_________________________--'-___ (Agency) 

,' .."" ___--.;--'-'-_______'-________ (Telephone) 

·:SUBUEC'T: JUSTICE Proposed Testimony RE: S.1085, Equal Opportunity Act of 1995 

Th'e ,foHowihg isthe response of our agency to y~ur request for views on the above·captiohed $ubject 

___ Concur 
.:', 

_____ No Objection 

, ", '" No Comment 

_____ See proposed edits on pages ____ 

___ Other: _____---.;.______ 

_ -'-_ FAX RETURNof_'_' pages, attached to thiS response sheet 

" ," 

" .~' . . 
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P. 3/32 

C\ ~.sJ·~' 
", 1_.... '" 

, , Madam, Chairman and. ,Members of the Subcommittee. ! appreciate 

:,the opportunity to appeAr today to pre3ent the views of the 
, " 

, ",,',,:iC:itninistrat:.iO:l regarding S.l 065 ,titled the "Equal Opportunity 
" ,... 

:,"'A6t"of 'l995. II While leQislative titles are riot generally mattins" " " 'I 
"of/ qreat i:nport, this one is ironic. if notd1stre'ssing; be(!~nIRp. 

I~~he~th its premising titl~ this bill does nothing to add~~~~ ~~~ 
: , I 

'"enormous, problems that face the overwhelming majority of rH--n~' ~ 
, I 

"who are de:"lied equal opportunity. :t ig!1orae those WJho" hfi'r.;:Jii)I=IF\ 
. . "' ' . 

" ~f; centuries ~f discrimination ... di8crimin,"r.~ (,)T"I t-.hillt no 
) " . 

",r.ppnrt.lJI"\;t.il?~ to obt~.in a dl?t:~nt educlltl.On. compet4it equally for 

I 
~ j6b~, pArticip~te in ~h. politicalpr~c~~~, form buainQ&&Q& ~nd 

, , 

Thi~ Congress ha& yot to hold M h~aring to addre~o tho 

~';'g'ari6uli1 p:robl~mQ Clieox-imination c:aUllee daily in tho live:;" of 
,1,-" . 

rn~:r..oritiec3nd women. R;;othc=r, Congrcoo prop03ce to el:"minstc one 

6f ~hc few me~curc~ that h~obccriutili~ed effectively t~ help 

:;~l~min;ltc diooriminotion o,nd it:, effects and to creat-.: the levol 

,', ,Pllly1ng field thQt h~8 been prcmil!!led t.o all Alnericcne but den~jd 
", ,'i::o' many. While the ±,,::tl.lC of -affil."Ti'.ativl!; aecion has bee:l1 .:le):'otj.;:)

", I 

',in ,this COl'lgl·e.ee., it haD yet co be conaiclel.'ecl ill the r..:vuLt:lJtL. lJ 

',thlt: '\:.tflu,,,nlc..Lle err"'~;\..t:i uf !.l~I.: ...J.t:ll::f v! Ult:ll.':L.l.m.l.,iAl..i.u,u. 

C9;11l?ell~n9 need for affil.'l)'i"t.~I,I. 4l.:L..i.uu. 

1 

http:4l.:L..i.uu
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" ' 

The history of disc~iminati6n haG denied,minoiities and 
• ',< 

" , 

~~omeh' an eS!U&l oppo!:'tunity tel enj oy the ricbes and opport'..lii :.ies 
i'::,'thcl.ecoun'try has offered. the l~est of its cit'i~ene. Congre&s has 

':fe~eatedly examined the e:fectG of tt.at diac:i':Tlination a.nd 

'c:oneietently hae concluded that affil.-mative action is a 

',:,'legitimatE! and necessary way to seeK to undo the effec:s C':l.f 

······ij·i·s·tr1min.at.ion. 'T 
'1 would likf~ torflmino' the :ornm1ttee of just,;. ft"':w nf the- i 

. "\ . . 

j'rl,an)1 pieces of e",j,den::H!1 that indiE.putably eetablish t.hp. 
, 

.' ':C'6htinuing need ~or affirrnZl.t i ve action programs. 

,>. Q~i!lriil':'l1catiQn l.,:l businUL.Elhd i~duBtry, rOllO'r.s;!; hl~ 

"I'~?eatedlY re<iiewed U:10 sl:.pported the SBA'!=l prncrT;f,.ITIS •. a~ \-1&11 .116 
, '. , I 

"t:h(;$e of some other a;enc1es, such 80l j',hf"l nl?part':nent', of 

dei,nC!' so, Congre99 recognized thp. ".lQn to hlilF g".lch !.:i.:rr.ii; oornb:tt 
'.. • j 

<trieef~ects discrimina.tion bat') h~ri' on th~ir, aoility to d.evelcpirl 

:"o'(~reconor::y. A few fa~t:1=! 1"1T.nnFlrrC\t~!i c.~.ngre";'b w:1.edom . 
•; > (.Jh· 1 .'.. 1 ~ 0 f h l'n ~ e mlnor:-,r.~t"':1=; ml'l(p, I:,.p oVljr :J. . percent 0 t e pop'!.:. Qtl.Ol·L 

" 'rrti'nority-oW'r.!I>..c1 hdA " 'M1?$I~e" ~rlil only :; plilrc~imt of :..ll u. e . 

. ,b'usine9JR~I!. 'T'hl'~m'.nority-c\\J;n... d firms that. do e;)xiot "uffer in 

,·:d6fupar,;~(")" w~th ""bib!>-e>wnQo::l f;i.rmCl; minox;;;.ty·o'Hncd f;l.:r·~·Ia have, dn 

·.iiih.~.. , gm~. ~';c.ipt. <hat are only ahouo .o~c.thircltho.e of I 
T'\!"i'r,.nd.n..,I'ity firmb1.. Women Quffgr frotT. c:::'milQr inequit:ies. Women 

. r.:,>Wrt n ...rly ;'0 per'cent of all bueine!=cco with err.p:oyees and a 

:, ''t'hird of ai 1 81nall buein,a'HieE but. rcoe1vcd lel!!e than 3 perc:ent jof 
',," ".! 

.. ,.~ ", 

http:i.:rr.ii
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.. "" 

Discrimination in the critical ability to secure necessary 

':":,6'jpital pers1stsl whit.e bUEdness owners in the constX'\!ctior.: 

'<>fi'idustry receiv~ over SO: times as many loan doiiars per dollar of, 
, ' . .. . 
:'equity c~:pi tal, a's African A~t!rican owners with 1dent iCpl 


, ) ,l:)orr~wing characteristics. Recent studies have
1 

shown r:.h1'Jt-, 


,utlfairJ.vlimited acce~stb' capital has had ii similRlY'iv T'\l.itORtive 

. l, 


"':~'ff'ect on firms owned by women I and that due !-.n t".h"iT" 


1 ,,"}. " 

"l'es'sfmed access' 60 cap:.tal more women than m~n f 1n~nc"" busim;lIag~ ..
I , 

., ,:o\:1t ,of their own resources. 

·Discrimination occurs in both pr1va.t.~',II)"'M pllh1,c
,.j • 

':C6ntract ing,' Disparity studies r.l"lmp' +tit,PM by !i)t at. and local 

,,'g'oVernmente,after thp. CrOAo.c ',riFled F..Iion re.uti:lfilY found that 

':riii,ncrj t.y-(')wn~r'l hm:;i nF'fiI!ilp.!iI R:".oe loeoked out of. public contraeeing 

,,~. -,,:1 '~\"~~'~":"'}« 
.' ':Affli T1'T1,:,t'; ,,1=1 ;oj.:r ion b'ueinit".c I?rogr~m~, with it dQv.liltating ~£f~ct 

~'cii1'~i 1"In,...~ ~y b·..lf;-:iri~~~. In Richmond, minority f?a);tioip:t,:ion in 
" . 
,~·6h.iitrueti:>ndroppiljd from 40 parmmt ~f' all contrv.ct~ to leee 

" , . 

~h~n 3 parcen~.,Similar drastic fall~ffc ocourred i~ 


Philadillphi•. ($1,1; decline) "~mp;;l (9~' decline for Afr1ean 


'~jffiinority parti~~pation fo11 ~rom 6 pcrcectto 1 percent in p~ime 
~. " . 

',c6nat.r\,1<::tionClont:r:lletc) . 

'. ':;" I
In priv~te ind~Q;rYJ d1scrimin~tion is even, mo~e Pl."OllOUnce~ , 

,~oth minority nne womerl-owneo. fi::..-me, repvl."'t that c.h.y ar,e 

'~'9utinely ~nabl~ 'to aecure lIubeontl-act.1! 01'1 priva.te W';:.L.r.. wlu;L'~ 

, ',tncX'c ~re no elffirmCltive o.ct1on ;.:equil."e!mentlS, Cl11.d t~'l~L wll.iLt= 

http:priva.te
http:contrv.ct
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,'6wned prime contractors even reject r.dnority or owned firrn.a tha:. 


. '/6frer the lowest hid. 

" 

pi§~timination in emploxrnent. Diepr1rnination ~n 
. 4 { 

::'>~~p16yment clearly persists. Testing studi~e compl~ted by t.he ' 
,'" .' 
\' -, . ,,;'u~:ban Institute in 1990 and 1991 found tha.t ",hite males rece1v~H

.', , 

":~'{o percent'more job offers than minori;ies with the same 


':, 'c:ha'ra::teristics applying for the same jobs. The Fsdera1 c:1 ;;U~Q 


~C~ilin9 commission reported that African Ameri~ans wH:n 


':'prot'essiona: degrees earn only 79 percent as;; much I!A wh.ite- malQ~ 

<~~t.h ;;he same degrees in the same job categori~~. ;::IIMd 9' pa;rt:ent 
I 

'of seniqr man&Qers in F'ortune :'000 indust"_ri l'il "'Ur:1 Fort\ln$ soo I 

";'/'cblnpanies are white. Discrimination -'Sg'iIli T'l~r l'Tlin~rit:iQB by t~a::ii 
,"unions, depriving minori::ies ofa h~(');::IIrl 'r'l=Incree-£ o:d.tiC<Rl 
",' 

emplo~rmen':. Op;lortun:"ties. was l~gi nn i T'l the 19601; ;;.nd 1970e. 
" ' 

'Indeed. for moot years .in<:~ "". ~mploymQnt rate. for recent I 

·;:white drop"l!ts have b~p.T'I h~ gh"",.. ~han t.hOSQ for race:'l.t bl~C11t, high 

'~thoo:,grad~a'@5 nn~ ~T'lrnl'.d in coll~ge. I 
:' .. ," 

.,,".., , 
7he e£f~~t.~ nf r.H.'II!'1:'imination in employtTlent b.::).oOQ on sex, i as 

c. 

'well ~!:Ij "'.:u,:~ n'l".nat:ional or;l.gir:., ooneinue to be felt es.a well. 

For (Ii!'X'lIImp' F;' , EEt)C r~port8 that,. in t.he fedor.:ll 3cctor I men h..:;>ld. 

'hVI"T: B6t of WIll SES pOllitionQ,.while ·....omen, 'who are over 41\ c';:: 
, 'I:, 

~hp. work:forc~thold 13.~t of SES pocitions. The Civil R.ight.tO 

t'I'ivili1io~ st.ill hQiS <iI signifioont oClee.load inv,=>lvins, 

.'diil'iio·rirninatio~ a9'ainct. minorH.iell· and ....omen by' e~ate eml ltJ!.:C:il 
. ", 

,.law anforcQmQnt. agenoioc, 

. '\ 

http:R.ight.tO
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.: ',': 
,",';" 

" , 

,,":,',educat:ion for bothi\frican A:rnerican'and white students, African 

" .) ~.. .' 

Americans cor.tinue to -:raii" whites in educational aChievemAtlf,.1 
~ . , , , 

Min6rity children continue to lag behind wh1t~ ohildren in rhe 

tate' at whir.:h they graduate from high schael, t.hfl! T;::;t'? at which 
.,1' • 

,,'nigh school 'gra.duates goo ,on .to college. Ill':l~ ,...·hil=\ r.;!r:p. .!It:. whioh. 
, 

, ' ..• tudente enrclledin college graduat~, "1''hjlll rWIl>""~l2. effQct of 

these trfiilnd.!iJ ;is Qe"'flst.at.in~ to minorit".;"",..i ;1'1 '991, whilCil :;e 

,'. ';':p:arcent of whitea', o:nl:>-' 13 p~rcp.nt. n; 1lfr.i,r.'nn Am~ric.m~ sr.,d' l.1 

'. t' 

\ ' , , 
;\', 

';",.c:u:ogr~~J.ilt'len ir~ bur ,n.w.t:.i~n \;;. seho~lil, fOl,md that a th:":ro., 0= blc.6Jt ; 

'::Pllhlj.,":, lii:eh~ol &tud..mtlOl i\t'~iOI:l.d IilchociG whQr& 't:.he eriroll!ncn: i3 J(i~ 
, I 

t~ lO::% rn;i.nori~;{, A.. t.h. S'.,l,:;rWffig C<.;.·...rt Ie hictoric ~.C>\tn deoieion 

":.',:i~h.r.ntlYunequi.l., But it. io i:l.g:d.. nCltth~ .ba:ekch~op of thil!' 

~'<meqi.lal educ:s:':ic;>n:!ll baDe thCl,t e.l':lB5 woul;i eli~inate even t.he 

,,<"rj\ost benign ;:l.nd litni~ed U3C of race to attcr.ipt., to ,equalize 

:,6'p'poro::.uni tic~ fer minorit.ic3. 

, rhl(,;: <;;ffcot of diecr~l'r.:l.n'ation 0:1 minol.-it:::ie.e ies felt. 

,throughout"., ~.duc:a~,!..onal "ystems. In 1992 :"1993, Af.L .iC~1l A[u~.r:.'ic~w:>, 

abo\.:t. 12" of the populat.ion. l:e.;:e:j,yea vnlt ,Ii.; u! Lll';' vC1chelore I 

, ".:.;'d.egrSt!U5 conf4!!!rl,-l!!d that yeu: I b.s'JU H.i.I::S,tJctl;lc.:l::S, ~l.H')U= 9t or t:.he 

po'yulaeion, reeeivec. 4\' of ,: the degl'c:c:e;. III 1'~2-l.~)l3, A~r1ca.n 

5 


http:p~rcp.nt
http:Qe"'flst.at.in
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. <:,:~·,::·,:;te<ce1ved only 2.7%. Only 3 percent of all full time faculty 
....',' ,. 

'\":;';"~mb8ra 'at'American institutions of higher learning are Afr1ea~ 


:')ut",erican and only 2 percent. are' Hispanic. See S. Rep. No. 204, 

,.'.. ", . 

. l02d Con3., 1st Sees. 94-95 (1991) 

i." Just recently, the Fifth Circuit Cour-c of Appeals iS9ued· 
.. ,.....: 

UQpW90rJ v. State o£ Texas, NOi. 94-50569, 94-50664 (March 18, 
..... 

. :1:'996), an opinion startling in· its short - si~htednees in light of 

,·these stati.'atica. Tl".e court ~ecreed tnet institutions of highL.. 

:~.l~arningmay ~o; lohq~r use r~ce, even as 5 plue f&ctor. as a 

.... 
"". 

means to insure that minorities ~r!!!l represented in. hiQ'h~T 1 fli!VP,' 

' .. ", 

~ducat1onal pro9ram~. While the court1s decision 19"M~pd the 


',;,.;'·:'Sup:reme Court.' s holdin~ in Be.ent 9 pf. the Un ~ ven:d ty ,.,f 


'"''
'" 

\ ". 
i 

. . ,
,··,Cal.ifornia v. Bakke. 438~U.S. 265 (lq,~), T".h;:l1" T"~.~~ ":"t:'I.\ld bQ ulOIed 

:::'aij a "plus II fa.ctor in admisRi(ln~. r.O ; nA~lT"p ~ r:U v~rse Iiduc_tionJ. 
. I 

·'6ix. th~ cou~t went on ~n limi~ ~~vQr8'Y a coll.O. ' & ability to 

'use ra.ce p.vp.n RF; ~ rfl!mF'.rHFil nhjF.'r.tiv~. Th. rifth Circuit' hQld 

, " . 

·:.duc~~io~~l ~yst~m BS a wh~l~ . . ~, .'. . 

N~t ~nly iQ the Fifth Circ~it'6 ri~rrow ~onttructi~n of whot 

~ih9'1~w gehool ean remed~ at 6dd~ with Supreme Court pr~Q~clQnt, 
, ." ~< ;' ,.'t 

:' itlil iinpaeton the ;;ulpir;lt:iong of minority ot",dont::l, if it: ie 
" ", 

>.:iiriplementliid thrQ\,lgh le9iel~t.ion like S .10S5, will be devo.~~elt1ng. 
" ' . 

',' :ort~'Jardlecc of the extent or hi:Jtory of diecrimination i~a public 

·.::<:·~~'dI.1C3.tional ~yctem, ~ collcgcmc.:t Qddro.sl! only it!! own actions,. .. , . '." . 

~nd not eh6~e ot other p~rtc of ~hQ 3tQti ' s educa~io~al ~yeeem. 

',.. ,' 
'. ' ... ',. : ~I 

. 6 . 

. ". , 

http:Qddro.sl
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,',:'::/}~gardleSe of the breadth of the effects tha'.:. discrimino.tion has 
I,.: ,,' · " t' I, ;'on m:1nority stlJo.ents' ability to secure admission t o ~r18tl t"J. lons 

, ':";'0'£ hiqher learninq . 
. ,: i." " 

While these st.atistics ,'ire hardlyconpreheneiva. thAY, 

:>liighlight the fallacy ~f assuming thlit minori ties ar~ ~Pflll'1'""1". ~ ng 

on a level playing field., 

",Remedial, use, at. affjrmatiyc ac;tion, 

Rather thll:n addressing thisiii9criminRt:i nT'l. ~, 1 :'IRS t.lOlllr.:1 

~, ;~~iim1nate remedies that the Cnngr~~R ~n~ p'l'"1n'l'", ~~m1nist:r~tions. 

",',~'j.:w~" !III II: r,h~ I!l l"'l'nA. ,h~VA T""'~ p~ 1:"t:', implP.'m~r.t to over-comQ ~h1g
; ~, ' . 

," 'iendel': . By C'ompletely prf.:\hiblt inO othQrw1liUiI 141.wf'ul and C,gxible 

.' f''f' '. . ' d' .' 11 '.I 1 'd .1 f0':11 l.rmat.l.V. ~e't' :J..on an cJ\.t@aC"r~ca y re: ect ...ng severa, QoaOGlS ~ 

::;~,Gpr.n\. c~urt pr.cotlent impooingreaoe.n.blO l.imiu "on Q£hnnauote 

,'~ct1on. eh1~ bill attack~ r8m~diQ~ ch~t h~VQ Qvolved ~£ ~ modeo~. 

,:-i..ipful rQIOIpOnQQ, to the daap 1ntr.ns:.gence o~' inccitutiono 

'-\peop::'ed byehoeo ....ho peieiet ,in viewing 1\,frio:ll'l, :kTl'\I;X'~cQne I 

," ::':~icp::!lnico, ,N:::.ti'V~ 1\.mcricc.no, A:::Jio.no o.n= ....omen ~~ leBI!! del!lervir:.g 

"<,Of, j obo t buoincoo opportuni tiC3 £lna. placee in uriiverl!it:'ee . 
, ',':";(S":" 

, '~::~,;~y every meo.eurc: of eocial well-being members of rclcd.•l and 

.' <ethnic mino:d toy groupe and '~omer'_ 1ag feu' behind ...-hi 1:: e male.. when 

,,~tudy after ~tudy ~hows that enforceMent of,the 
! 

'aht:.idi~criminlltio:n l~we alonehae not the. play1ns field Ilevele.d 

behween ~ominant~hite malee an6 other ~ici~en=, w~en aff1~"ati,e 

' .....;.. 

7 

" ';', 

http:A:::Jio.no
http:1\.mcricc.no
mailto:cJ\.t@aC"r~ca


1996 ~9:16TO:272  S. W.A,RNP,TH FROM: SCHROEDER, L. 

I 
The. ; Ad,rni:-datI:aticr. 

, I 
-~t'fonglY opposes it. 

, .... ' ~"" ," . .., ", , 

','J><:<,'': . 

..' There. is ill tende.ncy 


~ wa.n: to make sure that Try tp.rmA ;:;,...~ 

u.t"iderstood. ' Att1:'mativ8 action encompRF;A~A ~ ri'i1"l0'E- ~£' roarnadiolilQ. 

;;it:t or:.e endc£ tr~e epectt1,l!r1 are p.fFnrt.t=. r.n "r~:o!(".h .-::'>\.\t tt:" 

, '. 't;'radi tion~lly excluded ind1v1du8J.c: - - w'"tRr,h:;>r w~men ,.,r minor:1.t.ia.• 

.,:.>:-a'nd.to rec!"'.lit 'r.R.:Ll"!f't.·h"',~~rny in Sill a1\~riC'''n cc.mTl\unities. 

, , .~··,·::rh{8migh·r. ~,"(:l\l~fIt\rfll ... r.h' T'l9 nllt- tt:'l mint:\:ril!i.& and ....fo~e.n and 
.. ~, 	 ';".' .. ' 

",. ~r. :\".. ~", 

·'... ,.. ~.;f ::';rpe.rt\mit.i#}s:~. A£fir:nativQ ;aC't:il~n in tr.• mi~,it .. ry afeer the 

" ';::Vi*'::'l.J.m War. - t,h'il VQ:ty ir.:Ltie.tiv9 tha..t:. hQJPQd OXpOIiG Colin 
'.' , 

:.::~bw.lll Ii man~/ ".:.alIiT~ts - - ia an exa:mpl. of thi. Gort of meacu:re. 

'~~*dlY Qnyoce ~F~caec effort~ to c~zt a b~oad net, ~nd offer 

'<'tt-'aining -.:. Ol:"~o I 1:hought bQtore S.lOS5. ~or ~t would pr~hibit 
, ' I 

;:~~e~ o~er6a=t Lf itc eU~C~CQ or VQ1~~ ~Qa in nny re~pect measu~ed 

., : 
i" 	' 
• 	 "f 

At, the ot:hc:r: end of the :!)~!;etru~. me1t!:Squeraaing ~i! 

',' :l:ffirmlit1vc, Qctic::•• lie quot!lf!; h!lrd ail,d f~"t n".mbers of pla;:es' 

• ,:ir. 	 "el~colfl Clr the ...,orkplsce t!pe<:if1cally rc:scl.-ved for me:m.bel.-:lI of 

~'el.":'tain ~p:Q'.,lpe, 1:'egardlee,5 of que..lif:::'r:.:at.ione;. Nea~-ly ¢'VeJ.·YClne 

.• <Otposev quotars. 11-.'.:1u.:iing t:.b~ P:.t:eoi.:'lel.t <.\~·..d H'\';;. Fl!;de.c.~! .....Vl..l.t L::I 

':.:>S:ave: 1."o:.1e:ctec sucb r:ICa.$Ul:C$ 1l!t~1d Feclc;,.:a:!.. 14\10 -- u'.,Ii... l, lu E;r.t!t..;uL..i.\.' 

""Ol.-der l1249 ol1d. by ~tb.tutc _. llla.ke&, yuutdl.l:\; uul""Y/!ul. 1'v L.hl;: 

'~x~ent ~hat M.*: 212~ purports t~ p~Qhibit "quotAS," .i.L d~~~ 

.': l'l'ot:hin:-;r that de,es ~1;:;t alreAct;{ .;xillit ::'n. 1"tl;dO:Ld.l Ld ..... 

8 
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. :1 

In the middle between 'these extremes lias a rangp. ~T 


::,act1vio:1e.s thaI; m1ght be, called It&ffirmati,ve c:on!ll'irill!r.. "'~I"">T'I. II in 


'~hieh, r~¢e, ethhicity or ;tmder is one f1i(:'I'.nr ~.h".r, i R' ~r.m$idered 

.' ~~ ... " ': , 

I!'hic form of 
" 

f.,h'ri.Rinfll"l"",.,ibn lin.~ tlt"'lr g'l"'''I'';::jnt~p ~llCCP.~i b~s~~ en racQ. lithn.ieit,~· 
I 

di"gRT'ldI?T, Rllttt-/;' .... , ~.t F;'mr;hR&i%lI!~ o1l' £\,111 ran~e of qualificatioma
i 

.: ~~f,d ifIJ r.:"hQrat::t~:rized by £l.xibility. Thilil ia the form of 

af£irm~t:ive 8.etio~ thi!'.t. w". li>uppertQd J:.y liarly propon.n':;.g a.nd h .. " 

;,c6'n.igtantly, rliH:ciIivQd t:hQ, ~upport of Republio;ans <ind Dlilmocral:.e. 

iri~.edf no F~deral law ~£ ~ny kind mandatQQ :hat anyo~e make 

:'d~c181ong on t~e Bole baeic of ra::>e Or gcnder. 

The 13..... h1C eonciot.cnt:ly oupportcd "o.ffirmo.tive 

':conoider:ltion. II Fror.'\ it:;:! firot cxominc.tior. of an' affirmative 

:",:t.'ction progro.m .on· t.he 
. .~, "', .' ,. . :TIcrit.:J I in ·"g)\ke, the Cupreme COUl."t. has 

:,6"on3iatently pcrmietcd eon:.ideration c£ race ae one faceo)." I!lmon~ 

't: :'many in contraetto reliei.nce on • .::I.ee l1G the sale ba~ie for 0. 

decil!5iori. ~ city ofSichmRW.i v. V,b. CrRSOl'l~, '488 U.S. 46~, 

~eB (contracting projram fa~:~d st.rict 8crutiny in pa~L ~~~~u~~ I 
it 'made "the color ..:.f au. o.l?~:'icant·~ 6xin tht: ~ ..c.1::t1~v~uL 

"co1'ud..d>i:.rllXiol1"). Tb.Co' 4/Alllcb.tr.1f> bee,c. lL\J.e 'N..i.Ll. L~t:I.!:Jt::!l:~ LV ~l:tml'=L 

.. ' "'~ Io7vllwpUf,\ 'v. I.e. 411t?1.!U4Ls L lUll by!;!!!\..: y, 4 a 0 tJ. S. ti 16 (1 ~ 8' ) , 

",' ·",(I..!Jl.H."lcJ.i.n9 I:ui 1;l[.c.i..l..thI;lLl.v~ l:\r..:tiUh plan in employment, ·...u:c1er which la, 
.. 

. st,a-::e agency coneiderejthe gend.er oS: appllcants tor promotion as 
I 

,or..e fat.::tor in ;he dec191on}. 

In agarans1 CODst.ructg6St InC.· v. finA, lJ.S S. Ct. 2097 

(1'~5), Che courc ex~ended s~rlc~ judic1al scrut1~y ~nder che 
." 

9 
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",,"',Cohs,titut.ion to f~c.eral programs that use racial or ethnic 
., ,.- .:'" , l'l~ . , ' 

/./ ;,Cf1ter1a a5 a oasi, :or decisionmakinq. it c:9.1a not, however, 
. ,. '" .",.>~: .,~ > 

:, ,inva.lidate" alto~et.her such reliance. It. simply held 'that 

',':,;c'onS1deration of race or ethnic:.ty in decisionmaking must be 

':',l)atrowly tailored tq serve ,a compelling interest, imposir.g(')T'I 

","'f~d.:ral initiatives the!;l~me, exact.ing'anal}'sie. the Courr: impnRfllrl 

':'i~bh sta.te lind loca.l in1t1atiyes lome years ago. 

Courts hlive developed a series of :'nquir,~ fl!r:I hy wh ~ ~h t.o 

,evaluate affirmative a.cti.on prng'l"~I'!I. i171 nrnAY tn J;>n.!iiLlr't th~t. 

, ';,,'.'c::o'ns1dp.:r.1,+,: i nn of ,... r.~. ~t-,h'" 'i 1:; r,y nr !)''i'~d~r is narrowly tailored 
,";': 


'1"'("')' ;Il~hip~r~ it~ I"ll"!"TOJ:i!'i': (1) wh~th~r ra~.-n.utral mea.~rec were 

; ·,1 

" ", ' ., '. . ' " 

'deii'lo:r.'&t:ratliild, for Qxample, by the' exiGteno. of' a wai.'ler 
'" 

'P~<>".1i1J10ni (3) whether rae. :..'" r"liQd upon ae a nececc"lry fo.otor. 

ineligibility or whQthar it i9 ~~ed ac one f~ctor ~mongoth6re 

!n thQ eligibility decermin~tion, (1: whotho~ gny n~meric&! 

,:,c'arget i'e rela'!ed to thl!: numbor of quolif1cQ. minoritiel!l in the 

, , ~I .. " • 
.. ",applic~ble pool, (S) whcthr;r 'the Quro.tion of the progrl:lm ;i.ciI 

'" ',' :,~ ). imitcd ;lnd whether tho p:-ogram ie e\l.l;:>j ect tc periodic l.-cview i 

',':'~rid (6), whether the program burdene non-benefic::i.eu,-ie~ 

: :i'nappropriat.ely. 

In July, President Clinton I!Ipck.e at the No.t.iofilCl.l A:r:c:hive:s :..c' 

're.lilffirm hi!!! corr,mitment to the eradication. 0:: invig.iou6 

'discrimination and ite pel:'eiet.ent effecte., lie recounted ImJv':'fJ.91~ 

• the enol.""!TIou.s ehangi::5. that he hr./!! ....itrl.e.,C1c~ ei.lll;(;: hi:> ~h.i..llllll.l\,Ju 'jJI 

" .. " 

10 
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t •. ~ 

". 	 :i::lose co·completicm. As the ';&'resident stated. affirmative acticn 

"was born as a comp:romise -:-: dE:, a middle· course between simply 
~ i~ , 


de~lar1~g dis~timicati6ri unla~ful andproc!a1m1~g vic~cry (8 


' .. course that would };a.V8 a.ccomplished. little). and. the imposition of . 

",':.:':<dr~conian penaltie.s on employers and others for fa.ilure to 

.. 'achieve riqid and inflexible quotas. Inste&~, we opted for a 

·'rh.iddleground that permits affirmative action where it is 

". :flexible, respeets merit 'at:ld does not unnecessarily burden the 

e'xpectation's of nor.-beneficiaries. 
, ~ "'. .: 	 . 

As a matter of policy and la.w. :.he President C()r.1mir.t-FHi t.n 

huc not end affirmative 'action. He directf'ld' f.,..nl1li T;; 1mend, 
. :''; ~. 

ag-encies to review program9 and r.~. 'l"'1'd'~nn (')'l'" __ , irnin)!!jte ~.r.y 

t'." 

been achieved. 

'".- ' HQ ~lso oom~itt~d to root out fr~ud and abue. in Faderml 

. _.~~o=~rement prbsra~Ef cuch ~~ wher~ white-ow~cd comp~nieQ sct 

mir.oz-it.y- o"mod firrno to front for them . 
. !~ "...~~' 

Sirioe tho Pr6oidcnt'= Qddrcoo and the rclcaoc ~f ~he Whit6 

'HOUQC'g AffirmQtivc Action 'Review in ~u~y( the Dcp~rtmcnt of 

.. :.; J'uotioe ho.g been OiToorhcod:i.ns on effort to review federo.l 
, .. ,: 

'~~ifirmntive nctio~.progrD~3 to ensure their compli~nce both wi~d 

11 

:.' I" ..... 

.,. 
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. ';'" 

:t'he law and the Presider.Lt I s policies. Associat.e Attorney General 

.'.' 


'John Si::hmid~ t.esd.:f1ed befo:t-e a loint hel!lrinq of' this 


",>:S~lJcommit.tee &:l.d its Hoc-se counterI;art in September to describe 

, ;.':>;'.:.;",' . 

",\:, : :'tho'ee activities. That careful review continues. In our view,' 

;.thisdeliberat.e, int.ensive focus 'on each federal affirmative 
.,' , 

'~:~ff~~~R nf the program c~n be as_essed. is a far more reaponsibl~ 

, -~' ~l"Iy f"n prn~IIlPld than to declare an end to ar.y effort whatsoever, 
, , 

S ,loOSS ";oP.I=I, ,whlil't',hlllr; r, 1 A 1~g ...:l, under current law or not, 

,,,,-:, ' 

',e.'he i.o-ca:'led "Rule of 211 by th!! D~pu:trne-nt of Dp.fp.D.ge, W", ,hl;n:1=> 

. ,," ,'also, during ehe rQviQw, ......'99'~u;;t4iid t:o vl\rit::>'-'. "oen<':"itl.'IJ l:hat thj:oY 

, 'mociify a numbar of exi-=t~ng programiO to insurE! .that th4t:.r are 

oeing oonduc~'.d. lin .. m:annGll" that &;atif:f:'eii 1'i1::r;l.C1; &Icrutiny, Wt,iI 
"",', 

~atc Qwn1t1ngagoncy reopontac to ~ome of tho~Q aU9g.iOtQ~ 
. '.~'. . 

. ~ . ....'. 
;, 
" modi ficI!ltion3 .W~ fully ::lcoept t.h3t changes are requir.d. by 


,', ·~Asi@.rlpd ( and the: I"rc:g1dcnt 'c pol io:t' , , ' 


We have al'so i.,auec:l. 0. comp:rchcnoi~""Q mCllmorandur:'\sddreooil'l.g' 

the manne~ 1n which Btrict ~er\lt.iny Qffccto ~ffi~Qt.i ...c ::lotion in 

federal, employ,nont p:-ogram.e. Tha.t memorandu~ not only showc.d 

r~ul:nc:tl .9'r,:m~~j,=~ ;10\01 to bl:ing thei~ employment; activitiel5 inco 
, , 

I.:vUl1Jll""~1,.:1;I w.j.th Ada.aU!il/ but:. alea reminded the~ that the U5e of 

We fully expect ,that elgo!1cieo may have' 

:.' ..... 

12 
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"", 

" 

'.' ;po modify some present practices to br i:1q employment aetions 
:.'~, I 

Procuremen~ reform. We have aleo been hard at work 


developing a proposal to reform the use-of ra.ce in federal 


,piocureme:'lt :,: One of the most import!Lnt. toole the governmA,..,t \lRP.~ 


"'" ,to provides minoritie.e a. full a.nd fair opportunity in hlll=:i1'iF'\~i=l i~ 

affiimativ'e .action in federal procuram~nt. w~ k~v~ hlllP,1'i 

:·:r.~vip.w,1"I9' t:hp. \1$1~nf ""Ar:~ '1"1 f~n~'T"'-' p'T"nr.IlHvn Q ,."t f~:r: 90m~ m",nehs[ 

',' ,~'t'In h~"f;I dp'''p',ln~~''' <'I pl"cpoF.lal t.h~t w~ fe-.!!'l will, s:a.ti&f::i t.h'l) 
.,. __' .'1" 

',ti'cr6:rclI,,\s d.marids: of AdarAnd, m1iult 1.~ititT.atQ and rlilaliionabl. 
;"-', ' 

,:, ,cbntrac:ting object iVQQ, iimd treat bc-!;h minor:!. tie" and non .. 

,fnino:riti,e.~ (l)qU:itably., 

Unli'<e thomiwgu:l.ded. apptoach of S;;~085 "imply tc elim,inate 

"tha UQQ of r=.ce ilnd dQclarlollccmpl:!.an~\iI with coi~i)t1tution",1 

. ~\tanclard.QI crafting a m~chanili'TT\ ';~ p8n,i.e r..9.C~ 'to ,be uocd in Q 

'·TT\Qr..nor to, D.:ltic:fy lJ.d;ar,;mQ in :::I. compl~xundc.rto.l(ing. While t:hc 

,: dOC1.Z.Tl'Icnt i~ !;;It; ill \.i.nQ,crgo1ng xcvio1on, I c:o.n cii:!Jc;tu!.!I the .s.pvroach 
. 'f' 

,', ',we intend toto.lte. 

',:,~:', ri'ras:. ( under 't-he propo.!!lal the gove.:nment ....'111 only uee 

,;affi:r:melt1vc:: e.ct:ion whc::o:e race' neutreslmeasuree t euch ae training 

,pro9~·a.'l"I\l5 and out-reach, fail Ilcieq1.lat.~~y to ext~nd opportuni':it!:5 JCJ 

;~i5adv~nt~g~a firms.S~~~nd( wher~ II.ff!rmll.ti~e lI.~tio" ~~ wbedi 
, . r .', 

'-.:' "" 

.., '/ 

http:tanclard.QI


P~. 16/32 

,_.' .' 

,:/~}::;~,~:~hata.l10W full competition 3.mong all qUlil~fied firms yet take 

':F':"~1sadvantage into account as one' factol: . 

The aovernrnent'B proDoB~l would efi:ab:ish' a system of 

Tharket -'se::lsi tive benchma.rks t.o govern t:"~ implernentat ion of 

pro,'isione that permit rac! to be considered in making federal 

'proourement,oont.racts, The benchmarks wou::'dlim1t. the use of 

race to thcae occasions in which race is necessary to insurs that. 
. ' ,,;' " ' ,,' 

.',,'Jriinorit.y-owned firt":ls ha.ves & f;ii::- oPP.Jrtunity t.o compete fn,... 

.... ;:'.,..-. 

','federal contracts. Race-c6nacious mean~ primarily wi~' h~ prin~ 
' .. ~' -.'. 

" 

.;;; '~cntraf.;!t in:iJ ig n~t iunal,. the benchmark w11:' b~ :~ational. 

, , • 'ininority partieipatic.I". iCl below th8 b.:':l:-:hmark, rac~~conlii:ciouiil 

'''ti(Glthod~: of cO:lt.r4lcting wi11 ~1iI ava il able. whGrr= m.inoritj· 

?participQ.~ion' rea~r.Qs a 1e".1 that .....ould b~ expected sblPcn:. 

di8cr:.l.minat.101'1, oon~id.~X'at.io!1. of· raoe may J:>e curt a.~led. The! uce 
·.1 

". ,,; '6f benehlT.~rko w111 incure that 1ffir:!\,itiv~ "ction in federal 

" ::: ,oontrQ.;!ting io nCJt confined· t:o one :.:>r' two -;;:omrnorcio.;' ~ctivit:::i.c~, 

,"but :rather eprcnd ehroughc:-utindu'etri&l areafl' eo no one type (jf. 

',non-minoritj' bu!!inell!5 be.are B: diep:opbrtionate burden fr.om 

aff:.l.r~at:.l.~e Act.ion. 

Finally, certific~tio~ reqUirements will be t.i9h~encd to 

',.enI5Ul"e that affirmat.ive a,:tion 18 only used'to assist fil-·rne that 

.:rteed it. iit~s that. are tCtO bi9~ ~oo wealthy,. Or operating as 

.14 
... ' 
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'~:'~'frohts and shame will be expelled, and individuals who engage in 
',:",~'~<:,i~. ' 

" :1ntentional misrepresenta.tions and abuse the system will 'b!'\ 

.. ,',',:' ~Ptoeecuted .. 
" 

,.':.'>: Clearly, chi&!> propoeal will genera:.e mu~h :":(")mml='\T1"'. 'l;'I,nd may 

"pe amerLded before it is finally implp.mp.~T',fI\d fo, FV 1997, It 
:. , ,,-,"~'-, " 

"'US'fa of: race t.o meet con9titutj,(")~~'; ~t,~nn ..rn~. ~n,r:1 .!Jtill ka"p thiil 

,j:~'a'l":i(,)M'-=i fl,(')m'ill;,.. t".nm;nn,'t'~,~ th'~t dJp.cl:imlnation and it.1i 
. , : ~ . 

..... ,:' thp. Pr4tc;iden.+: c:aid, ill; diffl.r.:-ult. Wh.. t iii 1.1naeceptahl. i~thQ 

,appro~r.:'h of.S.l.Oa5t~at. 't,z,tally .vi8I:Qra~elP that p:::,omi~!OI. 


\ ,' . Wh.rQP:ro:bl~mliax18t, we all have -ee fa.OQ t.hQm without. 


. ' '.':. f.: inching- and eorr~.et them. Sui; problQmif 'in t:hli management::. or 


dQQign'of 'l;hilil or t.hat. progr.m Qhould nQ more require uc 'C:.O 
'," i ", .' . .1 ,. 

~bandon t:~e pririeiple of :s.ff irm3l.tiye .:.ot:ion th;l.n prob:;'cma ir:. 

dcfcno~ procurement oho1"l.l~ rcqu.i.xc the Ail:' Forea to etop b1"l.yil'l.9 
. . 

Th1~ c~rel1.11 prooe~3, rathe: than the app~o.ch Q£ 

'e.l08S to elimino.t.e all coneiders.tio~ of race, will e11ra.:l.nate o.ny 
, ',Ii 

., ,'·.e·ri.cu~ inequ~tiee and inefficiencies ~n epeci,fic e.ffil.-mative 

. ',.. ' 

.'QYc:ltyi'w 

T1.U:l'l.:i.U\:1 to the 'leSl:'slati'':'11 th~t i$ the immedib.te r:;ulJjel..'l.. of 

'.' chili he4L'.Ln91 S.loe'..i.snIJt "'nly·j'fl:i.fjjh:e~tcd at; tJI uli:!lt..l.-e.t. u( 

. ':·P:.L.:.i.o.l.it..le~, bu.t~ it. it:l 6.u:ch It l,lun.1: Al'L'.:l ~A\".Lefne. '!le.;t;ULe LllC11I.. II 

, ::~ou.ld ~U.l.i.. ~!Jbstdl.nt,i ..l hc!ll'\'fl. It it= lrlcuns';'CiI..t::lll.. ' willi ,t.I,,-'l.m.:.itJlt;t; 

lS 

). 
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'" t.· 

, ... , 

i-'n'ume!"'ou's federal st.atutes and executive orders and curtail the 
'. . 

, ~) : -:.', .' 
,.',. :;~battle aqainst discrimination on the basis 'cf race, gender and 

· ' 

::·'···.;:.~thnicity. It would do all of teia without a deliberate and · .\ .... . 

·:·i"ntensive examination of affirm&ti'Je action programs. 


~S.108S seeks broadly to limit federal affirmative action 


... programs .. ,The bil: I s o~erative provision states that 


: ..~rnlotwithetanding any other provision of law," nn An~~~y of ~hp 

,,, 
 '\" . 

• :.• ·.federal' government "may intent 10nally 1i11i1~,..i mi T'ljlj t.P'! :=<g;:r. oj 1"H~t, or 

,lTil'!lyg'r"T'lt. 'II! fl'r"lI'! f t"\'r!ll:1"Ir.__ t.r>, .-T'lY ; r:n 1vi rill:;j 1 ny O''t'Ol.lp ba~~d in wht:;.l. 

'·,"·.n'rin pin"\", n~ r"r.R. r.l"llnY, n;ar'()~~l..,:riO'in. I':Ir sex, in coruH~cr::ion 
t'. '.",',-:' 

··... ,.. '.w· '. " 

': " . ·,.W1 th" fl?r:ip.",~' r.r.'I"';t"'~~T; ; no t:\y' jiJ'.,br.0rJ.trar.-t: 1n~ fl!d.eral employment,I 

: ... .' 


'i::'It" "Ilrty ~ther f~d~rt\lly ef.:lnd1..'r.t~r.\ F·ro~rt;.m r.-r Oilctivity_ II The ~ill 


,,<~!~oFrohibits tho;! fQdwr.;al ~oV{_rnm4il;'lt from "reCiuir (ing] or 


:",·,an~0l.1r"9Jin9'J any Feaeral contractor or subcontrActor to 


.. :':i.rittrmcion.;al1yd:'scr irninat:~ ;l.g.;ai:"lst I or grime Oil preference to,. s.nYi 


·;:·'individua:' or group b~Qed in wholCil or 1n part on ra.ce. color, 

·,n.lt.ions.l origin, or e'\!uc, 1/ ~'3C ti ~ (:1), .:md it. p:r-ohibit.o t.hc 

·fed'ero::l.l·oKoo;.Jtivel br:l.r.ch from .llontor (ing) into 0. cor.:3cr..t decree 

:",'.' thQt roquirc:3, Quthor i2CC;, or .p;rmit3" elr.y of thoe~ ::oJ:'bidden 

Under the bill, "prefe::-ence" 

· ):,include8 "use of an¥pr~fcrcnt1~l treatmenl: an.d includes but is 
",~<;' , 


. . . 


not. l-imited ee. any use of a quoea., set-aside~ nulTtel."ieal goal, 

....•. til'tetable, oi- other m:.mel.."ical object.ive." lsL. 'at § 9 (3) . 

'the bill incorporacel5 eeveral epecific: ~xct!!lpticine to ita. : . 

'.',,: . 


. ; :;.,' bread pr-6vil!!Jions. Most ·ne.tably I th~ bill exeT':\pee· eel.-tain 
••" "<., 

Hi 
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"rl'~t, purport "to ;;roh1h1t 0:::- j,~iilit any effort by the Feoe:ral 

J'::q'bvernnient * *, * to recruit qual if led women or oualif i~d 

;:,,~"rnii.ori t tee int.o ar.. appl icant. pool for Federiilemplo'\!1T\er.c or ' to 
.-/ " 

encourage busine,ssea o\'.'ned by w~me::'1 or by :n1nori t.ies to bid for 

,federalccntre-.c:.a or s\.I.Ocontra.-::t:s, if' euch recr\J.;i. t.mer~!cr 

,':"'@!nCOUra9~ment does not involve using a numerical objective, or 

;, , ":,'otherwise grantin; a. preference, baeed in Whole :>r in pate on 
,: " 

;i~ce; color. 
,', 

national origin. or sexw in selecting any individual 
" , 

',:, /,orgroup fo:!' the rele"an~' el"!lploYT!',~nt. cont.ract or subc:ont.rA.C':t"., 

,,"h~n~.fit:, opport.unity/or p:::ogra:n. -I Section 3 ',1) 

~ .",' 

dOjitiil not apply :..£ a rQcrl'.it.rn'!!!nt:, or out:reach progr~rr, ua ... lii ;o.riy kind. 

;,,~£ n'.l.m~r iC'A:ibenchmark; ~v.:n £Ol: hortatory or track.ing purpose.i; 
'; ~... ' 

:'r'\., ita v.;;.luiI, thilrefore, is ,"u)::,.;t_nti~:'ly lirrdted. 

the b:'ll :;1'"0 includes thr••, other e,,~c€pti¢n .. under the 

" :rubric of ~rl.lht~ 0= conliltruction." Fi.:nn.; t.ha billdoGg not.' 

" ,.' purpOl::t lIto prohibit Clr limit ~n~' ~ct thai ie deeigned to benefit 

" · 1', i ' ,I'o.n i~~tit.ut1on tho.t 19 P hit::lto;t'ic.;,lly B1 ~CK co ~cgo or un vcrolt~ 
I 

on the baei~ thnt the in~titution 1~,~ hio~Qric~~ly Block Qoll~gd 

,or university." l.lii... I!lt S 4 (a). !:lec:ond, the bill doe~ not 

pui-poli'e to 11mit' aC1:.ion ts.:.ten pureuCinttO Congress' 3 powcr0 

-',relatini to Indian tribes or pureuant to a t.reaty between the 

, i)l'lite~ State!;) and !!tn :ndian tribe. ll..,. at S 4 Cp) . Third, the 

, bill cloee not purport to limit any eex~ba$ed classlfi:cciQn if 
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" , 

:~:~x is ~boria fide occupational qualification, if the 


" .:blassificat1.on "is ciesiqned to pro:.ect the privaey ()¥ 


;'in~ividuale, It or if the classification is r)i C-:".".t-.iIH!J hy ..... ",t icnal 
. ;.> ." 

:security. . l..Q.... at ~ 4 (el . 
. , 

"". 
,;."\, " ':.-:t. As the abovedea6ription ind~~~r~R, ~h~ r~~~h n~ S,loas i~ 

':':;;q::l1tp. brOflci 'flnd wou]t'.! w(,,)T"k ~1gn'if';~ant r.hRngp, "'hI';' billis 

<':,.,tI.rnhlhirinn,::; 'Wnll'n ;:apply 'rpl"r009£'1I?c.;:~.v~lYI they wO\.lld inv.. l1date 
. • ,,_.,1,"." 

, ',\,'b' 11 i . ' . .', .'. "' .. : .• 1 . s. rlilqu.:l.r.ment•. 

':.: '~oulc3. ~pplY to any feaeral contracting or ~ubcontract in;; fedQral. 


,'4iMployment ( or· 'I f.~8ra.liy conducted progr..m (SiI;or ao~ivit [18.].11 


::,'. ·&iltti;;l.Uliliil this l.&it o;;.tQgory dOQIi r.ot ;;tppe.r &liuilwh9re· in the 13..... I 

>~ . :lCi: I'M~&ning aMi. breadeh are unclea.r. The bill t.h.,.t wao reported 
. '. ~ 

in the Houoo, howovcr, cl~rifiQd the extrome breQdth6f th~ 
. . 


:',.,.::prov;':;Jion, Q:J t'no Hou.:3c bill extended the billt.o lIany .... 


·.;~Pecier!ll fino.ncit41 tH!I~i!st.l!'I.nce, 0: !lTi.d ext.ended t.he 'prohibitions eo 
. ". 

~:'~~y "r.ci~ient of~h&t a~~~.etanee," bro~dly exc~nding the 

< .,prchibitione.on affirmativ~ action to even a privo.ee;;;cntl."elcc::.:r 
'\ .' 

-', .'-who rece1ves any fed.el."al aid. on a contro.ct. 
".: '", 

01.. t.he othl!u7, hand, tr.e bill: II prohibit.;'<;rl'l Against 
. , r, 

'L'ltci-.tioLiAl (1iIiic:~·1m1r/.a.ti~nJ to.K~l'~ Qt !dIlc:t; vdIllue, .it; "tu.i.l.eI 

,', 
. . . . . 

. I:~'pli(.;ll.ly cuL!:1 l,.l1;l<':k.uU ~x.i.l;#L.lu\:a lr'.n.lLt;!(.;~J.U~U:l l;I.~ctJ.w:'L ~~x 

....'. discriminat.ion· by ineroducing ase'rie6 of new exceptions 

16 
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·,~:::·:;:<:~',;.7<··' ':' "" . 
',: ,·;.~n~luding a vague a.nd open-:ended exception "to protect the 


:~;:~~iVR~Y hf ~"~ividuBl~." 
, 

... 
.. ',~ '. "i' 

-::.," " 

" ", 

'~'.nd pr~8en:diQ~ximination, !~ ic;ineon~i8t~nt with prin~ipl~s 
. '::" 

'.'. d~vQlop.d by the supreme Co\.J~'t .':lnd wi th nu~.rc"\I;;.,.naC't:tn.nt:.Q of 
. ~. 

Corigr6sa and QXQcutiv. Qraneh·order&. 


~uot :s~e Term, in Adirin~ CO~itructQr'. Inc. v. ~t 


\ 
":~:.·;·~W t the Court recogl"oi:&$d th~ .. ippropr:l...tlinlill"S of ra.::Hit -bii.ii.d 

,.~.,c:ff1rrrlil':ive Qction ~c '" mean&' of' oYtlreoming our ndt:"on I s 
.. ".": 

ll.c J'uet ie~" 0 I connor, 

··,w~1t1r.gfor t.he, Court, ,eto.o;cd: "The unh.:.ppy p~rciott!:lnoe of both 

t.he lingering c·££ect.Ill ofrClci~l di.(Jcr1mino.tion' 

.', "., 

'J " 	 .tt::id.l.l.L.y, l!i&:ml goYel::wn<ll:~'1t ie not'diequalifiedfl:'om acting in 
, . 

i·e:;'.irI~·ul;#,= I..v .LL.;" ~ At 2117. ,·,the: Cvu~:t l:ejeeted l1 flat 

• const.it.u\;.;i.<.Wdl }J.tvll.i.l.>.LL.ivn of the' "::~l'leide.l."ationGf rac~. ltather, 

'~t.e court held clHi'. ,,'~lld.l1l:e! uu .1.~(;e wCJl.lld be' .ubjecteJ tIJ etrict: 

','jUd1Cial ·scrut.i'~y. '. ' That tilcl:I.ml,u.u t'<::'LIt,lLI:) 1..:lJHcdu.e:r:ctt.:.i.on of 1:'a~e 

.....lhere ici's jUst.1!1eO by iii compe:lins int;f;!.!'~l!:IL s1lU .ld ltd.!.!vwl)' 

":':ea11ored 	to serve that lnterest. This bill wuulJ ,t.J!.uhll.d,L 411 

such acr.'1on, even it it. comports wit.h stth;:.;. tH;"'~l.lay. 
{ " 

In ~hort, ~.lUti~ goe. well beyon~ che standar~~ £o~ 

attirrnative action art1culate~ by Justice O'Connor fur ~ ~~Jv~lLy 

,'",ot the Court in AQ,arand. .J.t would be 1nccnslstent: with the 

:.1"'-' 
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•• ' t .

, ' 

"\:"~£i'Hnt":'r>' p. recoifTlized long a;oby Just.:'ce Powell that Q'overnmen't 

,>,j .,h.~ Ii. II 9 1.1,\:Il'lf,;>IIT"li-: i Ill'interest that legitimately mal' be served by a 
, '.'." 

,ptoPQrl~·'dp.Vjt=p.~ '* '* ... proqram ir.volvin~ the compet,it.ive 

Reqent.s'of the 

·"'Uo!v,reit.Y of C;,ll1 [erpa v. Bekke; 438 U.S. 2€S, 320 (1978) 

(' , 

die:orim1nijl,tion. 

Simi!arly,',ch~ Court hQG held that ~o".i~~r~~inn nf AftX is 

''''~ppl:opriat:e if it"~.:Ve.8 an import"-nt: O't:'I"P.>"'I"I-n"'T"It"~' nhj~'r:t::i.vell 

" .. ,,' 1994) i ¥'i;§i~3i"l?.i .tJniyorpay ;ra%' Homin v. Hogan. ASS US. 711;< 

(1~e2). G.l03S wo~ld prohibit consld~r~tion of sex, ~~gardlQ~~ 

.,' 11.0.... impor~~:nt 1;hlt sover~::\cnto.l objelctiv6 in doing .. cmight be, 
. -", ...:' 

, . " . >5. :..0135 ,would cu~·t.::d.1 effor.e3 co .:lddrCl:::c::d':'ao:riminilt: ien a9a:"n8,t 
, :.....: 

, , 

oS. 1~e5 W0\41d .!iign1f'::'can::.J.y wealt';;r. cur;r.tmt protect.ions. 
,. . 

", i!IIgairist ijtimud':' diiiic;r."lmirultion'emci C0\41cl have the cffcot of 

"pre-b1.blt.ed.. Tht! L.i.ll b.i.~p·jifi~ant.ly e~t1:id:J the ul!'Je of ecx ;)0 ;J. 

"rona t1de occup~"~luuetl ~ua:'1£:I.clltion" by\.l"ing lar,guo.gc; tTluoh 

. 'broader chan "b!oct' laH~\,4d~~ i.n ~ny exiet.ir.g -law, inCluding Titlte 

v.t.J.. ·lheb.1.l1 also crea'C"e:~ c::l ·,tJ.I.".i.Vlal,:;Y" e.xce:ption wh.ich w::'ll b:;; 

used co ~eny women !mpor~<:;;Ill t:::llIj.11u.Y1I,*nt 0lr'pc.l.-tuniti'es, e.nd 
, .,. 

creates a nat.ional security .&~~plrw: LO the proh::'bi~ion of 

, .:. 
20, . 
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~~istriminati~n based on sex, without any indicatiort of h~w ge~der 

<:c;'~ri possibly be linked to national l5ec~rity. 

. :.; The billlsaeeault on the use of numerical goals ls an 

'" '(~"treme reaction t.o an oversta.ted danger. By defining "grant a 
';.' ; 

",'"'preference" to include !Iany use of a ** * numerical goal, 

,",:,tirnet'able. or other numerical objective, If thE bill woulci ,..~j4ll~t, 

:',principles developed by the Suprl!me Court, e11min~u~~ f'",rl~,....=i 1 

';"statutes and overturn Execut lve Or~~'" "?A~ n("\rtfD, ,,1: whieh# 

)' . 

HiA~,...i m; T'l.::at; nn ~::dnr.p thp. Ni yr.-m Zldmin1strat: ion, ,Their USQ haSil 

,: '~n~l?tl ~,t'provl'i"d by the S\.~pr.;:.rriei COurt IIi; • prop"Uo' m~anQof 

': ; '"pv."rC'ominS1 imb."lomcQg, in tr;;>.di tionally liiPegregat:ed. job c.tQgoriQa. 
, .. . 

" 't. ~r;.•~" .: r 

·ScaQ jQ~lP!i!'on ~'~ TrantpOrtatien AS~DQYI 480 l1 •.S. S'16 :lSlSi) .. They 

~~l:'O inciicpencahle a.. me&Qure,sof progrQgQ in eliminating 

: :o.iircrimination .a!:d ,contr.ary to tha f!ijlare of seme, the UCC!l of 

. ,:. g:>allii ~nd timet.ablolii Q,CQQ :'101;. laad inexorably to ~ot:lo ... 
. ;,:,"J 
" ;',,;~, ",'~ ! • 

~ 'die~e9~rd of quali~ication3 ar~ unl~wful. ~heyh~ve beehfirmly 

2xeeutive Order 1l2~6 

-r'cject8 the Ul5e of quotlU I as doel!! ~h. civil Right:!! Ac:t of ). 9!n. 
'. ,<, 

, , 

.' Likewiee. the cae;e:!..aw doee ••ot tolerate, quot.a.: Con&id~r4t ion of 

. race 01." ethnicity can el,u:vive; COUl.·t: s";;:Li.1t1ny Clnly if it.: It:> 
, I 

21 
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,it is flexible and respects aualifications. Indeed, even though 
'., I' 

',:,'i:he Supreme Court has appro'/ed strong- ra.ce~con~cioue relief itI 

'·,:has never. iipproved relief that: depended sc:t.ely' and inflexibly on 
'J.'" 

SeeunitedStat:es v.'Pira-diee. 480 U.S. l49 (198;) 
" . ~ ; 

'<:,(upholdIng requ.ire:nent that ~labama Department of Public Sa.fety 

'. promote' one bla.ck 6ta::.e, trooper for eVE'ry white, trooper pro~oted, 

, ..n()ti ng I".h;a~ the relief was flexible bp.caulleit c:oulrJ hili ,wa; VfII!(l ; l'\ 

, ~h~ ~h~~n~tI! n#~)~'if{p~ ~An~i~~tf~). 

?hey l~~ve-, 

~i"crQtion with thlil employ.r t" QI/?litt:-t m • .lnc int.:.'lw:l.inry t:'utr6l;<.ch, 
. :-. 

reoiui tm.nc, a.nd / where apPl:o?X'iat,8, thQ C'ornl?et.i t 1V9 

, ~.' 

.t:hey muc;;t b~ a'chilivlid ...:ithout unduly !:>urdQning'othere. 

In m~ny sre~e of life, we UBe numbers to meaeure progreco 

Whother it io in tr~cking o~lec, p~ofitc' or 

eueCC:!l:!l in bo.tt.ing Co bQ.oobo.ll, 'Ne. loole to numbcro to meo.:',)ur~ how 
" ,. :"...~: .', . 

It eho·..tld bo 

.. lOo diffel-cnt in r:'\I::~~.s\l.ring equ4'f.l opportunity. Indeed, the \I.$e. of 

'go&le ~nd timetables' can be' 0.:-:' important component irl tailol.:'ing 

, ~rogxam~ narrowly, a6 reqUire~ ~y the Supreme Court. :e is 

csse17lti~1 t.O \loSe' numel:'ical meae·...u.."emer.te in detei.-mining when there:- " , , 

,.:"'.; t,im~tabl~1Ii j,Jl <':U(!lllCtLt.l!:~ U.io0L .1l1linaL..i.un is Ex*cutive Ol"oel' 11246, 


,which would be;: t,;!::'lmlu",\"~L1 1.>y S. :1.085. trmlli:!J:. l..bt/:l E.....~l,.;uL.i. VII!f O:r.dt!';~·, 


I •• ' .,.' 

':' . 

"1",' 
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"r'.' ' 

" 
.. :'.' 

.. 'federal contractora and subcontrac:crs· with contra.cts of &t leas;. 
'~', . ... ::.. ". 

'."', $'5'0.000 must maintain '{:l written affirmative action program. The 
:.. , '~... 

'::':\·:~:c6r.tracto.r I S pl.iirl must, include qoa16 , for the hir~ng of m;;"noritie:s 

,,~nd women if ,there is a problem wi tb the cor-tractor '1$ em1;Jloyment 
,', '. ,," '.~;' 

·:;t'lrlltt'!t'i<":'~5L Th.e goals. however,· mu!t not operat.e as quotaE 

. : },ryni:oAn ~ t'~h~ Executive Ord.er expressly' prohibi:s the use c,f auota.s 

andceTlr,~~~t':("):r.A are not required to engage in any form of 

,'~~.fer4nti~' hi ring. Cont.ractorsare required only to make a' 

. :.:,;·;~.qu1rement:; b1' a' Vfl:r'j ~,.y nf ,;r.rate,;-ie9. including recru':i.::ment ~nd 

. .outrQ;;,oh. ~.l085 prohibHr:t 8VA'" th1F< '~l1\it.ed use of a lI:'lumerical 
. '~ " 

objeot1·.Jw" iU;: a way 0-:' mQiI,''.lrin!1 prt:10rp~j::, TI". would, therefoI:e. 

6·l' ~min:Qt:.e one of t.hQ mOQt. r;:\l~~Q.';ful TMUlAll\,rp'$ Ir<v·p·r~r1npt-.lilci· f>.C"; 

.promoto cql.l;ul opporcun:i..ty in .;mploj'TT\I;I:it'. The llS/'? r.>f "",nr:r;o-ri r:ri 1 

·Si6~13 'in the ExecucivQ Crdilr' dat.eliJl back to tha Nixon 

, ":•. , . . '. 

• :,' ~dmini.:;,tr~t:!.or. Qnd rase :receivQd bip.u·eililiw lin.lpport: ever "int:'l;'. 

:El~mi~~tion of ~x~cutivo Order 11~4G woul~ curt~il thQ fi~ht: 
""",'; 

j', "v,;, 

':.·;;':~ainst d:l.scri';'inat.ion Oond IJtrlke 1 aevillilt.ating blow eo the 

~chi¢vement of equal opportunity . 

.~he billl~ feAr of goale woul~'Qloo recwlt ~~ illiminaiion of 
I t' , 

" A!:flrmativl;! d.\.:Llvn 11'l. therr.:'lit.A.Y foc::ueee on out:rc.::>.ch, 

Ey'directing ite efforte Gt Qoouring 

that a qualifl.~<l ,l,Juul vf·minoiity and femAle c:snd:ido.t.c3 for 

prOmotion exi:S~l:I, Lht:l u:.i.liceu:y· e progl:am oerVe:s t.he cbjcctivo of 

: ....t,.~ 

http:c:snd:ido.t.c3
http:out:rc.::>.ch
http:dmini.:;,tr~t:!.or
http:objeot1�.Jw
http:l1\it.ed


·AP.~~i6~1896 19: 16 TO: 272 -So WARNATH FROM: SCHROEDER, L. 
',' , 

~:<;;t;i,.~qU~l opport.unity. Altho\.\!jh thp.~~r"icee eet; numerical Qoals for 


. :: :~:i:-ol'l\otiOntll ehei" do noe QGlt. t\I?r:hnR~ goals as rigid requirements I 


-":,"hd they do not eaerifiee fI'l"rit ~r' t.fII!ri!i to m~'et those goals. A • 


. .:: ;'';',;·r • .,ul,t, minority and femala pr..,mor.i nn rat.ae often diverge 


.I::o:rilliderably from tht= num;arieal obj ~ct!'Ti?~. 'Rut:bacause S. 1085 


L.Li!::I<i.l:1iii arl'Y use of Q m;.m()riCill objective a~ ~ ft.f'r~f.erence. II ever. 
"'.: 

..the 1II11.i.cII:t:Y'e meritbalJcd ~ffirmiiltive ilC't.!e·n prngrllrn would be. 


, :1.nval.l.udl.ed. 


CULLont; ls'W. 3et~ government. " "",idli . overall .nat i C"'lTl;lli' goals for 

, ., ':'-minority CUH.l female po.rt:icip~tio!'! in governrnliJnt pro~"l",pm"'nt., 

.,::speCifically I Lhe law eet" i!l goo.l of 5~ "for filmall di,.!\dv,;H·,t-.o'IIg~d 

.fleX1ble; they ~::;Ltd.;l..i.!lh an. 6bjective or benohmark rather thRTI .1 

.".' 

reqUirement. 5.l0e~ wuuld eliminate t.hetlo goale. :e.caura:e '=h.;: 

·:'.b.~.J.l eliminates a.ny C;l[ [llnl&tive recrui tment; progz;~rn that cont."ir~ 
',' 

',' ,~ ntimeric::al object.!ve I' .LL w....ul.;i. aleo inval.i.do.to any outr~u.ch 
'" . . 

',program tied tot,he goverutllI::wL-wicle proc'..Ircment: gO:l.:o. 


The, .bill would exempt: "au::, ClI..'\. tl,,,t ie designed to benefit." 


. iHstor1call 'l :alack (..,'';Illeges and tIu.L.Vtc.u.llI:1.t1ee.. Thus, the 


···go·./srnment .. wide program ot proinocin~ ~uv/!le;!:~tion wi t.h t.hallJc 


.institutionelsee Ex.ecutive Order l2e76) w~'.,lld appeel.r not to be 


however, t~e tlAt::IlIlption'8 limitation to 


, ~.ny ae~" designed to benet1t hi8toricallr ~14ck colleges m&y 


, . prevenr.a.drninis;t.rat1ve 1nitiat i ves . to aid thl:ll:lt:l illstitut:1.or:e j 


'!"pecific.statutory aut.horizllt10n may:oe re~u.J.l.~~. 


24 

http:outr~u.ch
http:inval.i.do.to
http:1.nval.l.udl.ed


1996 19 16 TO: 272- ·S. 'W,~RNATH '.. D :)r.( i-1J" 
~, ,t.. I·..; .... 

The bill contair:.1 no 8imilarexem~tion for ·minori1;y.s~rVin9 

i(,)"'R~1'irH!ltit.utionsl'which also 'al:e the f6cue, ofstat1Jto~y 

" 'F.,YP.r.l1t-1.V~ :'Rrl'u1~h. ~r6Q'rame of support. See Execut ~ve Order 

A.r. l~;:;Flt;' ':4';"'n~r1il agencies currently administer 

t~rcr~t ~1ti.t~ r,hfl'\FlP: "'liF'lt..i.t:ut.ions. For example. the 
',: ':':~. '!:~_.'_"(:'<:I" '" -,.,'. " . ,c-' 

.f Oepa=-t.I\'\(;nt. of· ga,\'~r.:'~tion' II .ptr.'l~:P""1TI .nf~'I"~Tlt-.Q T".O ~i t:lf'l'lT'li I":-.qll!'rv:l.ng'<~': ;'}::/<//' '" ' 

.. /.: 

" ;,,' prov1i1ionlil·. 


. " , ,'-' -. ":, ' , , . ,- . 
,-, , 

teo cO,hools ~it.h a ·o.rta1n· J;'.r.e~nt:.;iglf/ of dill2\r:lv9nt~!JpnHi ar.I=I1"l.'r': 

'.~.'\\f"~tua6lito. Jile'e'20 U.S.,C. lOSge. 

·;dotcrm:1n1hg- .. the .benet i9'1ariQ~'of th. Iff~derally eonduct,~dn gr<knt 

.. ,:;">.,/p'.~ogr~,rrt, '.~ .o.ndhot ~crciry ~~ determin~n9 wh.~ tp& benef:.ciar1e..· 

'::~/~.'::'~~nd.Q .withthe. ~r~nt·.money ~.: the· GrAMes eo Hi Bp~.mio .. Silr'ving 
':\'/;::'~,::~."~,;~:~' ", * ~ ::::,'w , ,,'.,. :. '~. " '.; ",' .;, 

..,~,:Inetitueion,j :woi.lld be elim1r.Qtod by. S, ~086, 
"";'0'. , '.- ,,_ , '. " - '. 

, '. ; -,', ,..... , ~. ., , ' , ' . . 

·.~either tile judicial procco:J I nor thCll' .aneidi6or~m1n.at.ion 

·,:·'::!!:.Lif~rc~j\1e.l1.t machinery 'eec'e.pea th¢ sweop' of .S.loa;, It. would 
'. ',. 

·/~':·!:'?:::"~~·UhJ.;)JlL. I..l.~: fed~l-al SoVernment from entering into Q, <:Qnocn~ 
··,~.t~<:~:7;'.':··::·,.~, .. ':. ":-,' ,,',' ,", '" .' . ','. 
/ .:;!','::,:decree\,;hcu•. , . .!.1:I\iull.'es, autholC.iz.CCi I . Ol.." pe::mi t.s any acti-dty 

,,,::':"~<:'::::~~Ohl~itedb}'n l:li~ ~ul)SI;~11tive p~ovieions' of. th~ firot: eectiQn of 
,'j-!~',;..:;.. ,),,' .'.,,, 

":;~'the blil,Thu~1 . fl~lLhl:iL Lhc C;l.~il Rigl~t:ll Divil5ior. of the 

,'. 


,~','* 

contraCtor (pr@sumably the sui t would.· uuL h .. ve to relo.t.e eo ,the.' "., 


'c:ont.ract) ~nd '~n'ter int:o a consentdec:r;er.: ·l,)l:it:iI:1.l Vl!.· I..h~ 


~'ontractor' s discrimina.t.ion' tWhlchmu5t l,)t! Cf~j.>l uvea by a court) 


'wOUld conr:ain numet1calrellef -- ~Vt!!l 1[ Lho.L L~lief were 
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. ~',.., . 

11~lL~d to ~ gOQl'~n hr1ngin~ ex~l~~~~ minorities or w6~en into a 

p.(?ol [.!.vln whieh appl1o."!tnt6l would b'~ tJP.' .r:t".ed without r~gard to 
".; . 

':.f~ce, UJ. gender.' Th~o provision ~~\.ll~· ~t'.Ti,p the federa.l 

':':,governmtWL of a' .signif1co.nt tool for enf"rr.) ~Q the laws that 

:"p'tOh1bit: rllt:lI':'::l."irnine.t.ion Q:'l the bar:iil cf r~r.A, ~thnicity and 
" .. 

'",:~ender. I.L would 51150 promote litigation by m~1c i,ng it. necessary, 

;.-:;,:'iOrthe gov~l:alllel'lt: to proceed totria;L in oro",,. t-n nht:ain 

. necessary remt:U..Le:fi. 

'.I.'hie "arne -PL'lJV l.t;.ion would 1l1oo promote 1it:.iORt j on And 

;;',:.,'cti.ttail the en!o:na:!llIl::W~ of ant idieorimin9.tion laW'&! by prnhi bit.ing 
.':', ), : 

";,:"t'he !ederal governmeul. !L'om entering eono\tnt dQorees contRi ni"'9 

,,',:'n:iJtrier'iCal.relief1n 6uil.I:: !il~d againl!lt 1t. UnfortunatGly, ,t-,h~ . 

~-feijeril govarnm.nc occasiul~lly finds {t&~lf in thQ poaiti6n "f ~ 

'defendant and. m\lEt: 'have tht! ctl.·llity _a when .1'; recQgni::.es its r.iwn 
: :". .~J 

">errors to settlEt 11t:igati",u ill !!l manner th;it providar: full 

/tel1ef 
:;:",$< 

for 'a Class or. v1cc1rns,' 7hi'~ bill. would. Cltrip th. feder.ftJ 

, , 

Many other benef ic1al statUteli cUH; pl.'o9'r~m~ would be 
, . '. 

. , ~elimina.tea by S.: 085 I b blunderbuss l1i>t>:.u~.;h to ~f£ irmo.tive 

. :<s.c'!10n. It is not our purpose' tocattllu,::r.:.e them. Rllthor I th" 
'.'r' 

',,'point ill thAt theappr9acn ot: s .10e~i8· !lCiLWt:cl. Thel;e ilS no 

. ":':,;jU!'Jt1f icat!.on for eliminating pr~grams, whul~bt\le ,p~rticulQr:'Y 

w1tiho'lolt knowing what many ot them do or how ~h~y, do it. The 

Administration is in the midst of a very thoro~yh. eeareh1ng 

, ;' examination of affirmative ilLctlon programs Chal.. 115.5 o.lre4d.y shown 

:." . 

, , " ~ '. 

";.. ' 
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'I'h':;'t~roce88 ShO',l; n h~ allowec to runite couree 

'·!":S~·· :::~; , 


'·.s~iiii't'!l.cut ' inecrference. 
. '.,' . 
, 

, :,,,/\';,;;,,)., M6~~ funQ.i:lme'ntlil;:::"ly, the imr;::a~t.ofS .1.085 would 'be to 
';" ';,;'. ;~., 

.·~\a~V:e:LCttate the ~ed.cr,3.1 governmQnt l SIlOId'f'nrtsto redress 

,'''~.+<j. 'c,: . . i " 


,;/~,~.i:i~.l. :.i.m;i.nation and promotQ inclusion .,f .fI'I~mbers of excluded 


".;:'",~ffe :e~Ut;:u,'11'l pr6")oting opportuni tiala fClr, it-A 1.\ t1 z~ne. This 
, ')";\:, >', • :;',: ,,' " • • • " , ~ .' , • , " ',' 1 


:,;:,1:)11l rep'::~I:)t.illte A full· flf,;:dged retreat from "'1'" ('!(")rnmi t.rr,fmt to 

:~>~:": ." J~ " _ '. .' 

,<;~o,h1eve an 111Le~rated l:Jocicty, Tha~ 'Wo\.11d b~ .R fllndAmental and 


. i ,:::j'~'i9£ietro.us 'ch"u)i:!t!:., That hal'! been .). national ccmmit:!TlAT'lt. fer only 
.• '..j'~' :,;,;' , 

<::::t.he lat.t.er half' u.c my 'youn9 'life : give, Ug the t:ol.:.\l"~n~ ;.,.. will 
",;' -~.~ '. ': ','" ,; . 

..' ,:, 

'.:':'f i ni ah the jon.'-,.., ;: :<. 

'::;,,~!>~. .'we'allsnare ,~1~~'~Ci4l of ending diccrinlin_~ ion ,but, i t 'I!: 
',J:;,~"i,;?;¥t., ehough,toprotass ViJlIusiti,on to dieorimin~t;:on based on ri1lr.~, 
" . "et..hnic1t.y or gendei:-. th~t>t:I Ji.ll.'cfess1one of 'oPPoBitionto 

:. I 

, Madam Chaliman: in ,the ea,9~rl.tJt:i6 of soml: to curt:lil thQ 

,'i.emedie~ for d,1ecrim1nation,:mauy hel\le lost flight of ,the proble.mg 

o~ha:tc:r·eatedt.heriaedt~r remedie~.'We5hould move forward to. 

,:ia,okle the difficuJ.t and more' preS&11,:Y~l'~l;!lem8 that continue to' 

equa.l' opport~riit'yto m1n'or1tlee aruJ WI':ml¢lJ. in thiacountrYI '. 

Minori't1es ,rout.ine!y,' sutter :Olatant dlb..::t.1mi:Hltion in rc.t1ii' 

establishments anciin ,ths provisi::m u! l:JOI~'ic' ,service8 .In GO. 

, , ' 

, part'iculaily blatant recent lnc~,"'cwt.., ill cab com.pany in ' ' I 

2" 
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Spriri4J f 1p.-lrl, nl'iF'l(";tR, p09'Ced a. notice, adv'.iBing d~ivers not 

to pick up bl~~k nR'~~. Thers is no federal remedy for this 

o~tr.gQ, or for ~h~ p'igh~ nf the black y~~th whorecen~ly 

wati, foroed to t:.kli off th~ ~h'i T't, r.hllt he had previous.ly 

purohased at an Eddie B;.uer storl?' ",nn 'I11\ .... V!II\ I':.h@. Btore in his 

'rccc1pt wISe' he Qllow.d to have hi" shirt, 

we o:btl!l~ncd convictions in our prosQC'uti.on of. thT'AP mArl it;. 

TeXdO whotLllkcd, ..bou"C ho'.... good life 'Would ba wi thout bl ~r:i(>~ 

allo' th~,n drove into .. prcd"mins.n~l}· :'laok il8otion of tt.::wn 

HhUlltinS" A~l.·~ce.n 1\mer1oQ.n.o ....1t:.h • eilweQ*off ~hotgun, 

t:rapped iu IIllVol'eri:J~1ed ~nd eegregated echoolo thJ!.t: deny 

t.hem eo decent Gll.c\UI;1:! .i..f.L l:1.fe. Over :;0', of Africo.n Amc:rio:ln 

childten a~d 44~ of H~~~~'~Q chl1drenlivc in poverty, 

compared to ,l4t of whil..c -.:bllu.L'ClL ~'l.d over one-half of Qll 

African Americans live 1u .l.HI.I:U: - ..::1t.y l'l.eighherhoocis where 
" 

And yet, in l~?~r 

a casn-pool: "-lstzict,. sper:.t a millJ.vu u011l!1.r~ to expand eln 

all-white Eliema:ltary school n~ch8r thl:iIl !;:jt:!!Hl Wlltt'=' tJtudent3 

to a predominantlY blaCK, school that was f.mt:~Lld_Ld empty' and. 

only 80,0 yards away from the wh1 te schQt)~. !u« l'e\::;ent; case 

that ,we handlQc1,' school busell were T;X"avc:ll.Lu::I uvwn tho: 81!1.mc 

'-,-.. 

, ..:: '" 
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.rqa:is, one b,u's picking up ·.".,hi ~a c'hilaren and taking the,mto 


.ehe:·whiteech~:;)la~dc;me .:buIlJP1'ck'iI).9 ,up .black .ch11drenii.nd 


~akin9 :'t~em t; 'th'e b:a~k senool.·. 


The·doors 'to housing ·continueto.be slaml'\"ledshutin the, 


f'acs's' ,,of minor1 ty:~ a·ppl'1cant.! aCrOBS r.hecou,ncry . 

. ,'-'-.',.' 

.' ". 

'Oi~cr1mination .iIi: housinQ continues to limit not only' . 
. :' 

housinq' O'P'Port·lou:1t.ies for'. tninor.1t1es, but sup~reeses job 


6l:)'Portuniti'H~ and. contr1b\.ltes,to·schooleegregat1on. In a 

, ' . . ',' ., "" 

reCf!lJT.t investigation ,we:' di'ecovereo. ',that a· 300 unit. 


a~~rtmentbuiid1hg inOh10 simply refli·sed t.~. rent. t.n ~d''l'"i <':3'1"1' 

- .... !. 

Ame.l·ica·ns', in spite of numerous cr.ialifi~rl lIlPl"l" r.~"t,~' .. T" 


One ie,cent' ca.se, ,,,e f.ound that' bl~("'.k~ W"'I'"II\ h~, ng , iltt 9p.!'l?d to 


all.' all.,bIack secti('.)n in t:h~h;t4~k. nf t,h'Ahll-ll (';;"0. 

. " . 

Dj,,i;r:'-r.1mi n,Jlt.; (")1"1' (';nnt-.i nll"'~ '~g.- oj nl:l',. m~ Mr,,,..i ty)~nd \-IOmltn 

.:;:;J:'lpl~ ~;:;"f~ fnr pmploym'!\rt,. J.r.. anI!!- .C"I1~ in Florid.."," w~; found 


thae' 'a pol ~,~edep~rt'~~nt had net hi~Qd'a ".i.n9~,~ black. 


~~fic~r'in 3G iGarll, Th~ police ~~partment th~~w 

;', . 


. . 


;,pplicationliJ from African Amerie!l.::u; i.n thg tr~Qh andwae 'l~.d 

by a ohiaf wh-::> rout.irHilly rQfQrnidto' African hmer,ici3l.nc i!l.C 
1.::'- ' 

p'c,l'icy ~hs.t. requir~d .....omen.t:.oooorc 15. pOint,e;! higher on 0. 

. wr;!.'t.tcn teet to q\4c:1lj.fy for employment c.nd Q practice that 
. . 

'.e" . resulted in the: hiring of ... mah ,;"hc scorea ~, pOi:l~8 belo..... a 

, wdmea.n applicant and had. a pl.·ior ai'l:est re::ord and no hig:• 

.'. " . 


.schoel diploma. The report. of ~he G14Cl'" Ceilins Commission, 

.;.' .. " which \.ja~ creaeed ·ae the init'ia,tive of' ~~n(l,eor .Oole ~ 
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documents the near exclusion of Af~ican Americans, 

Hispa.nics. Asians and women from advancement in many of the 

corporation-sof this na.tion. 

",' 0: The manner in which. justice is administered h&8 created 

ril!s:::lIItnt'.mf'!nr. and alienation in too many juri,sdictions. While 

'W'l' 1'1'1 nWIIIt <IIi dp.~:r dAbt of gr/:ititude to the women and men who 
I 

••rve in ,~~ ~nfn~~~m~nt, recent incidents such as the 

. :-'. 

..J 

-: . 
ra.ci~m of Mii<rk 1='uhrmAn, h).!Jhl, crhr A riPc:lP RIII,Jir,lIItn p,.-nh' film in 

th. way that many minority eommunities c:\nd l",w t:?nff.",X'c.8mpnr' 
" ' 

~£ficialg r~l~t. to ~ach other., 

I cck you to give th~ O~p~:tm.nt of Justice. thQ ~qual 

::E~'ploymcnt Opportunity CQmmiliudon and o::.h(it;::' asen.c1elil the support 
".' , 

t:.h~y need to ~d.drQcc t.hece probl.Qrna, Join u. in a::tacking ehos .. , 

:. ,:p'i'obleme and we ccm t.ro.noform our otat.e.ment~ of oppoaition too 
. " . ' 

.'>·:(~fieol·iminat~o:n o.nd our commitment: to c~uclopportu.nity ir:.to 
,',' .' . '. 

,'e;ci;iColl."l.e !U'l'd :::e:eulte . 

Bu\,; $.1085 is II si~nt step in the wrong direction,. Ohould 

.:. Thank you. 

:' • i •• " 

'" !'. 
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