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- DEADLINE ipm Monday, April 29,1896 FIAY ey, L eta
SUBJECT. JUSTICE Proposed Testimony RE. $1085, Equal Opportunity é\ct of 1995 }r (X

.‘ lnva ance with OMB Circular A-19, OMB requests the views of your agency on tne above subject before
v advis!n jon lts relationship to the program of the President.

e ,'Please advise us If this item will affect direct spending or receipts for purposn of the "Pay-As-You-Go"
A provlslons of Title Xill of the Omnibus Budget Reconciliation Act of 1980.

I COMMENTS The attached Justice (Deval Patrick) testimony Is for a Senate Judtcuary Committee hearmg
e ™ geheduled for Tuesday‘ April 30th, Please note the previously cleared veto threat on the ast ’
page of the testimony Therefore the above deadline is firm.

g msrmaunon LIST: AGENCIES - EOP

7-AGRICULTURE - Marvin Shapiro - 2027201516 John Thompson
22-Civii Rights - Mary K. Mathews - 2023767700 David Haun
cE L 25-COMMERCE - Michael A. Levitt - 2024823151 Janet Himler
NPt 29-DEFENSE - Samusl T. Brick, Jr. - 7036971305 Larry Matlack
o7 T 30-EDUCATION - Jack Kristy - 2024018313 Susan Carr -
' 32.ENERGY:- Bob Rabben - 20258686718 » Steve Redburn
31:Equal Employmem Opportumty Comm. - Claire Gonzales - 2026634900 Matt Blum
51- General Services Administration - William R. Ratchford - 2025010563 Janet Looney
52-HHS!- Sondra S, Wallace - 2026907760 Dan Chanok
64-HUD.- Edward J. Mur hy Jr. - 2027081793 Debra BOnd
59-INTERIOR = Jane Lyder - 2022086708 Steve Aitken
81-JUSTICE - Aridrew F 0|s £2025142141", Kathy Whalen
62-LABOR'; Robert A. Shapiro --2022188201 Elena Kagan
69-National Aeronautacs& pace Administration - Jeff Lawrence - 2023581948 Steve Warnath
76-Natlonal Economic Council - Soryla Matthews - 2024562174 Wayne vag
107-Small Business Administration - Mary: Krigting Swedin - 2022056700 Mary Jo Sictari
114-STATE -:Julia C. Norton - 2026474483 ) " Peter Jacoby
117-TRANSPORTATION - Tom Herhhy - 2023664687 ) . Kumiki Gibson
118-TREASURY - Richard S. Carro.- 2026221146 George ‘
129-VETERANS 'AFFAIRS - Robért Coy - 2022736666 Stephanopoulos

Jim Murr
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RESPONSE 7O - LRM NO: 4237

y LEGISLATIVE REFERRAL .
MEMORANDUM o - FILENO: 1849

|

If your rasponse to this request for views Is short (6.g., concur/no comment) we prefer that you respond by e-mail or
by faxing us this response sheet.
if the resporise is short and you prefer to call, please call the branch-w1de line shown below (NOT the analyst's line)
to leave @ massage with a legislative assistant, ,
You may algo respond by:
1) calling the analyst/attorney’s direct line (you will be connected to volce mall If the analyst doss not answar); or
2) sending us @ memo or letter. o :
Please mclude the LRM number shown above, and the subject shown below,

TO. In tid SCHROEDER  385-3883
’ : ce of Management and Budget
Fax Number: 385-3108
-Branch-Wide Line (to reach legisiative assistant); 395-3454

FROM : ' ‘ : o \ (bata)

{Name)

(Agency)

{Telephone)

"SUBUECT: JUSTICE Proposed Testimony RE: $1085, Equal Opportunity Act of 1985

Th’e,fﬁuéi&ihg is the response of our agéncy to your request for views on the above-captioned subject:
Concur
No Objection

’ NQ Com‘ment

_ Ses prbposed edits on pages

-Other:

FAX RETURN of ___pagss, attached to this response sheet
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Madam Chazrman and Members of the Subcowmzttee I appreciate

?{ he opportunity to appear today to preaent the views of the

=.Admlnlstratloﬂ regardmng S.1088, titled the "Equal Opp01tun1ty

Act of 1595, While leqzslative titles are not generally mattere

5 *of qreac import, thzs one is ironic. if not,distress;ng, because
 ;peneazh its prcmzs;ng title this bill does nothing to address thre
“fféﬁbrmous;problemg that face the overwheiming majority of panpﬂu
”fﬁwﬁb are denied equal oppcrtunity' It 1gﬁores those who,. barauaa
2 0£ centuries of diecrimination =- dlscrlm;narann that no
,;reasonable person. qenies perqﬁnrz fnﬁny .~ havg heen d-n;nd
f“:hppnr:unttweg fo obtain a ﬁecent education, cQ@pete equally for
}}ﬁéﬁs, participate in.th.’polit;cal‘prqceﬂs, forﬁ businessas and
{f%ﬁiﬁérally partakg‘fairly nf the bounty of this magnificent
‘i[natien o |
Thls Congress hns yet to hold a hearing to addreco the
‘ffsgﬁéious problema digorimination cauaea daily in the livca of .
Aﬁinoritiec;and‘wamén. Réthér} Congrcoo propedco to eliminate one
'iiéfﬁ£hc few mcaocurces that hao ‘been utilized cffectively to help
L:Qélﬁhinatc,diocriminatidn ané itoe cffects and to é?eét: the leyal
"‘kljpl“dying £ic1d that has been ;;:cmia;a to all Americans but denied .
f;iéb‘many. While the iaaue»oﬁfdffirmative action has been debgtea
»%iﬁnthié Congreﬁa, it has §=C‘to Ecvconaidered in thes cuntext iu
féh;ch'it Qas'inténded to perfoli; as a limlled medns Lo semedy

gl wndeniable effeuls of decades of Alscrluddatlodn.
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The . history of disc*zmlnation has denied mlnorlcles and

ﬁ wSman an equal oppo'tunlty to enjay the rich -es and opportunic ies

thls country has of.ered the rest of its citizens. Congress haa

repeatedly examined the elfects of trLat d;scximlnation and

'é cons»etently has concluded that affirmative action is a

acriminatlon. 
"7 would 1ika to‘remind‘the ”omnittee of just a few nf the
many pieces of evidence that indisputably establish the

B

COntlnuing rieed for a“f;rmatzve action programs.

;~thosc of some other agencies, such as the Nepartment of

“Transportztion, to aid small arnd disadvantaged husinesses. In

Védinq 50, Congress recognized the naed o halp euch firms combat

Lhe ef‘ects d‘scrimlnation tas had on their dDillty to develcp

our econory. A few farrn Aamonrtrates Congress's wigdom.

thle minoriries make tp over 20 percent of the populanlon,

mmnority -owned hurinesses aze oniy § peroent of xll U.

fbuSlnessaa. Thes minority-owned £irms that do exiot suffer in

compar1qon with wnite-ouned firms; minority‘ownéd firms have, on

-avgraga, greas veceipts that are only sbou:i onc- thlra thoee of
" psneminority firme. Women suffer frow oimilar ineguities. Wom
. own nearly 20 percent of all bucinecoco with erployees and &

: f#ﬁird of all small businesses but rcecived lese than 3 percent'

f‘idérdl contract dollarw in 1864,

L3 ]

>‘Iegit;mate and necessary way to seek to undo the effects of thar

Qiﬁaﬁh_lﬂﬁxlﬁn_rﬁ busznﬁﬂﬂ_and_;ndnagzz Congress has

:epeated)v revzewed and Bupported the SBA's programs, ag well ae

P. 4/31
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Discrimination in the critical ability to secure necessary

'capital pers;sts: white business owners in the constxuction

“*51ndustry receive over 50 times as many loan dollars per dollar |ef

'73 equ;ty Capltal as African American owners with ldentigcal

borrowing characterlstlcs. Recent studies hav»’shown that

unfalrlv limited access to capltal has had a similar ly augative

ki #ffect on firms ownad by women, and that due ro that
lessened a»ceas e capi tal more women than man f1nanno bhusinasses
out of thelr OWIN Iesources.

. DlSCrlmlnathn occurs in both private ard pnb110
'I%égﬁtracting\‘ Disparlty Btudies completed hy state and local
lﬁfébﬁernmentswaftervﬁhe Sraeon decirion rputinaly‘fqund that

V §miﬁor1ry ownod busineases Are 1 cked out of public contrasceing

'markot-n Afrer rhes(‘xﬁsnn decigsion, many scates sugpended

,affwrmarﬁvn antion huginess programs, with a davaetating affcet

,tfgﬁﬁR%nn»iry bnsiﬁessﬂf In Richmond, minority paxtioipation in
i;gf@nétrﬁﬁtiﬁnAéroppad from 40 percent of all contraéts to lees
lftfhan 3fps£qen:, jsim;1ar drastic falloffoc ocourrcd ;#

: ﬁgiiaaéiéﬁia‘(97&>declina) Tampa (59% decline for African

IR

f}Amarican owned bue;necceo and £0% for llimpanics), and Jan Jose

wmmnority paxticipation fo0ll from € pcrecent to 1 percent in prime

. cénstruction contracts).

-

In privats indua:ry, discrimination is even more pronounced.

'9ﬁé§£h minority and women -owned firms report that they are
.. Toutincly unable to secure subcontracts on private work where

x‘2£§¢rcvarc no affirmative action veguirements, and thal whiLe
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'éwned prime contractors even reject minority or owned firms tha-
ffer the lowest bid. |
Discrimination in emplovment. Discrimination in

hployment clearly persiaté.‘ Testing studies coﬁpleted bykﬁhe

 “ﬁ%ban Institute in 1990 and 1991 found that vhite malies receivei
350 percent more job coffars than minori: ies with the same

~'‘f'.?ﬂchz,n:aﬂ:ar.’mstiv.:s applying for the same jobs. The Pederal Glass

('Ggillng Commigsion reported that African Americans with

N ‘professiona: degrees earn only 7% percent as much as white malaes

‘iiﬁth the same deqgrees in the same job categories, and 97 pgrcant
of senior mansgers in Portune _000 industrial nnﬁ Fortune BOU
?ﬂconpanles are white. Discri mxnation againmr minﬁrltzes by trade
: unlona, depriving minorircies of a hread rnnga of critical
CAemplavmen' opportun .ties, was 19g1nn in the 1QGoa and 1970s2.

Indeed for most years since 1%?2 pmploymant ratas for recent

:;hlte QKQQQLLﬁ have been hi ghar than these for raaeﬂt blaok high -

A.."A,:vschoo__ graduates not snrolled in college.
. The effeata nf dieﬂrxmlnatmon in emplﬁyment baocd on sex, as
well AS Tace nr natxﬁnal origir, continue to be - fclt as well.
Fer PrampT@ EEﬁF reporta that,. in the fedéial acctor; men hold
nvpr Rét of all: SES ponlt;onc, while women, who are over a1y cf
i“ rhp wﬁrkforce, ‘hold 13.4% of EEC pooltxons Thc Civil Righte
‘ D;vinioﬁ gtill has 3 significant caaeload invelving.
g,dye;r;mlnatlon aga;nct minocritics and women by =stcate and local

_“law enforcement agencios.
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Riscrimination in education. Despite gains in

'nféducacion'for both‘African American and white students, African

Americans corcinue to vrail whxtea in educatzona; achzevemenr

M;norm:y »hildren continue to lag behind whits children in rhe

rqts at which they graduate from high schocl, the rate at which

. ‘Righ school graduates ge. on to collége. and tha rare at which

" students enrclled in college graduate. The nverall effact of

' ‘these trends is devastating to minorities; in 1991, while 3C
percent of whites. only 13 percent of nfrican Americans ard 11

'ifﬂﬁefbenf of Hispanics had comrpletred four or ‘more years of college.

Trdeed, :;mg magaziné,.in its ressnt cover etery om
'; sugrkjstﬁn in our natlﬁn 2 s*hooln, founo that a thira of black -
pnh?:“ schﬁol students atteﬂd Bcho'ls whare the enrﬁllmcn" ia 90%

th 100% minority. Ae the Surreme Cc‘ t'o hlctcxic EIQED decision

tﬂld 18 over 40 yea*s aoo, separate.educational,faC111cics ave

 ?Jnh0rnnt1y unoqual But it ic againat -the backdrop of thie
’Ufgnaqual educa‘lonal baoc ihaf £.1085 would eliminate even the
noet benign and limited usc of race to attempt Lo equa lize

%
opporzunxtiec £y mznoric"cg

" The ;ffcc;.of d;acrimlnatlon on, mincrlttea ia f#lt
‘ggfth:oﬁghout.aducazicnal systcms. In 1992;1993, African Ruericuns,

f-about 124 of the pepulation, received &nly 7% of Lhe'bachelora'

&egrees conferred that ysay, aud Higpal:luw, ubou“ 3% of tha
povulacxen, recezveé <% ff the dtuzecs CIn 1392-1993, African

R;Amcricana received 4.4% of the Ph.D.s, aud Hispaic ptadentse
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‘feceived only 2 7%. Only 3 percent of all full time faculty

‘ ¢“Amerlcan and only 2 percent are’ Hispanlc See §. ch._Noflzoq,

102d Cong let Sess. 94-95 [1951)

Juet recently, the Fifth Circuit ‘Court of Appeals isgued:

HQE_QQQ v. gﬁg&g_gﬁ_zgxgg Nos. 94-50569, 94-50664 (March 18,

*t§96) an opiniOn starclinq in-ite short-siqhtedness in light of

these stat*atics TrLe court decreed thet institutions of highe
learnlng may no. lonqer use race, even as a plus factor. as a

ameans,to 1nsure that minorlties are repregented in higher lavel

.VEGﬁcétional programs. While the court's decision ignored the
j'"7"‘Sm;r\'arne Court 8 holding in Regents of the Univaraity of
Cﬁlifaxnia v. Bakke, 438-U.S. 265 (1373), rhat race could be us

ffﬁix,.thé court went on ro 1imit reverely a colleje's ability teo

as%;ﬁeg réCe eveﬁ as 2 ramedial nhjectiVe. The Fifth Cilrcuit held
'Mi?fhat the nnhﬁn1 ~onld oniy peek to remedy its an'discriminatio
af%%ﬁﬁ'ceuld not' even at:;mp; to roﬁeéy disozimiﬁqtiéﬁlin the otat
lf%éﬁcgtiopal.sys;em as a whole. | |
Net only is the Fifthléircuie}s narrow comgtruction of wha
.fefheilew school can remedy at édde with Supreme Couft preccdent
itn impacc on the asplratione of minorxty otudonto, if it is

&vlmplemented through leglclatlon like €. 1085, will be devastatin

uRogardlaca of the cxtent or hiatory of u;ecr;mxnation in a publ

VF“\educational nyctem, a collcgc may aadrcss only ite own act;ons,

. and not those of other parto of :hc state's educacional system,

members at American institut:ione of higher learning are Africen

"f"as a "plus" fa:’:tor in admisriona to imsvre A diverse sducational

P. 8/32
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nééardlesa of the breadth cf the effects that discrimination has

_ﬁuminority students' ability to secure admission to inetitutions
xfcf hlqher learnlnq. ‘

V Whllc these: statlstlcs are hardly conprnhens;ve. thpy

.. highlight the fal;ac& 2f assuming that mincrities are epmratring
‘;fgh a level playipg field.

x,SﬁmEdiﬁl'Hﬁﬁ;Qf:ﬁffiﬁmﬂﬁjﬂﬁ 5CZiQﬁ

Rather than addreseing this aiscriminarian Q.10R% wmulﬂ

eliminate remedies that the Congrﬁmq and priavr Aﬁmjnistvatlmna

1Qﬁas«we11 ar rhis ona, hava rried ro implement to overcome this

~f¢ndf{mﬁ“s hiéto?y rf ex=lusisn hased o race, s:hnici:y{ana
:sjéﬁder. By rcompletely prohibiting otharwise lawful and flexibla

Jqﬁaffirmativ. amrion and fategoriéally re‘ecting>taveral decadan »f

CQurt pracaden* ;mposxnﬂ ‘reasonable’ lzmlta cn aFflrmatzve
. ,detion, this bill attacks remedias that hava ovolved se & modect,

| rﬁblpful.response.to the deep intransigence of inctitutiono

by thoee who percxst in viewing African Amcr¢cana,
A;cpznlcc,‘Nat;vc Amcrlcano, Aciano and women as leas deaervirg

'”;jobu. businecoo oppoxtunitice and placca in univereities. When A

9?,9”5f? mcasure. of social well-being membera of raciel and
'ﬂ‘é%hhié minoricyfgfoupﬁ and womefrlag'far behind white males, when
Vatudy aftcr study shows that enforcement of the

f@htxdzgcrzm;natlon lgwavalanefhag not‘laveled'the playing fi«ld
’ j iﬁe£ween dohinann'whiiﬁ maiea.aﬁd oﬁhcr citizzné; when affizmative
fidbtion -- ‘decne the riéht way =-- represente one-eeneible;

, ‘¥estrained tool available to help cuy scociety achieve its goal of
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iptégra;icn, this bill would set us all back. The hdministratien

~fbnqlv opposes:it.
) Tbere is a tendency Ao speak of aff :ma:ibe action as if dir
wﬁ;;ls a sixc e thinq I want to make sure that‘my'terma RYeE

‘ffuﬁderstood. “Affirmative action encompasasa 3 Eange ~f remadiaes.

Rt ore end of tke spectrum are eff"nrr; ta raacrh out te

,trad tlonally excluded individuaTq -- whathor women ~r minoritias

‘and - to recriit rtalent braad?y in &11 hmbxlcan Ccmmunitios

This'might include feanhing ont o minoritiqs and women and

pfﬁ%iﬁing te=h=ical aseistance to enable chem te take advantage
a,,bf'dpportunitiesﬁ Affirmative action in the military after the

C . Vietpnam War .- the very iritiative that halivaed oxposs Colin

Piwell's many talefits -- is an example of this sort of meacure.

}“fﬁ;idly anyone oppcses efforts tc cazt & broad net, and offcr

“g¥aining -- or so I trhought bafore 5.1085. For it would prohibit

ren outreéash Lf ite cucceos or valus wa® in any respect measured

“; 4gainot a numcrical goal.

At the eothexr cnd of the spectrun, masgquerading a®
';ﬂTiffirmdtivc aciicn; lie quotas: hard and fast numbers cf places|
“;ifiﬁ'scﬁcolm ox the workplace spscificelly reserved for members of

icertaln grcgpa, rcgardleas cf qm&lzf:cat;ons Nearly everyone

tﬁmQPPOsea quot&&, irzluding the President and we. Federal courls

jgthave rejecte& such measures and Fedeyadl law -- buil Ll Execulive
u“01dcr ‘1246 end by statute -- makes guulas unlawlful. To Lhe
”~¢éxt=nt that H.R. 2126 purports to probibit “guotas,” it «dds

Yﬁf;nbthing that doeés not already exist i Federal Law.
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" .lactivizies that might be called "affirmative considararion. ' in

‘fY¥ECtion‘procramucn the mcrits, in'zghﬁg, the Bupreme Court has

‘Inzthe middle benweenftheaefextrcmes lies a range »f

_which race, ethnlcltv or gender is cne farror rhat im eonsidered
umong otheré in evaluaring qua?‘fiod rnnd1dnrés ' Th;g form of
»_épnsadn?atnon dnas nnt gnaranraﬁranccesﬂ based on race, ethnicity
7j5;'génde?;" ﬁnf?e*, tt'émpﬁasizés\A‘full range of qualificatione

“and ig charascterized by flexibility. This is the form of

Viéffirmative artien thar was :upp@rtéd by early propohonts and hala -

?iééh:intantlynte:éived :ha’sﬁpport of Republicans and Demccrate. |
 fﬁaééd,Ano'Faderal law of any Zina mandates shat anyore @akc
VC;Uaééisions on thé eole baeie of ravce or gcndor.
| The 1aw hac conociotently ocupported "affizrmative

" "éonoideration." From ito firat cxaminction of an affirmative

ﬁﬁ;conaxstcnt;y permitted conslderat;cn cf race as ore fecter amon§
ﬁany in contraat to reliance on race as the 5olc basx& for a
h“‘:f""‘decision. 113 wmmm v. WQ,‘aea U.s. 469,

'1T§CB (contracting program faried strict scrutiny in pazl beuu;ue

.- it made “the colox of av app-icant’s skin the puvle twlevant

'ifdénSideration"}. The same lias Lesn Liue willi cwopect Lo gendes.
7~555§; Juluson v - I;éngp“ilﬂgi”“ aggucg 480 U.S. 616 (1987)

‘&'ﬁ,(uyhuldang au u[f*zmat;ve sction plan in employment urnder whichla.

jfata-e agency considered the genger of applicants foxr promotion as
;”Ote factor in the decision).
In &éaz_nn_sgnaszasggza__lagé v. Eefla, 115 5. Ct. 2097

T (1998), the courct ex:ended gtrict judicial scxutiny urider the

“hPR-76-1996 19:16 10:272 - §. WARNATH ?RO{VJ.SFHRCEDE“ Lo
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\"'narrowly tailored to serve-a ccmpelling interegt, imposing on
,5?pn state and local initiatlves sOMe years ago.

ﬁgvaluate affirmetive action programs in order tn ensure that
'[;cdnsid&xhhidn of race, athniciry ar gender is narrewly tailoxed

o1

T?frﬁ'achinén its puvrnge: (1) whether race-neutral meagures were

‘-provieion, (3) whether race le relied upon &g a nececcary faotox

A in eligibi llty or whether it ie ueed ae one factor among othérs

‘i;chfge: ie related to the numbor of qualificd minorities in the

“3ﬁ3§plicable pool) (&) whether the duration of the program is

t”fﬁgimitéd and whecther tha program is subject tc periodié review;

"ﬁahdficf.whcthér the program burdens non-beneficiariss

. feaffirm his commmtment to the eradi:ation,of invidiovus

'%c iteria as a basis -or decisionmaking. It did not, however,

7‘:
[

“nvalldate‘althether such reliance. It simply held'that

consideratzon of race or ethnlc ty in decisionmaklng must be

Fedaral initiatzves the Bame exact;nq analysis the Courr imprred|

Courts have developed a series of inquiries by whirh ro

'nﬁnaidereduand wanlad prove squally effactive; (2) whether the
prngram is proherly iimited in seope and flexib’e, as

demonstrated for axample, kv the exxsceno- of ‘a waiver

in the ol gibil;ty datermxnat;on; (1) whother any numecrical

1nappropriately

, - In July, President Clinton apcl\e &t the Na::.unal A:.(.,h.:.vab L

diacrxm;natzon and its persistent effects.. He recounted muvingly

thc encrmous changea that he hes witnessed aincc his chiilalowd L

110

i
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'Kikahééé, but he concluded, as we all mugt, tha:t the job is not

'was born as a compmomlse -7 a8 .3 middle course between simply

i declarirq discrimlnatlon unlawful and procl aimiﬁg vxctcry (8

.af&ccﬁian penalties on employers and others for failure to
. :’achieve rigid and inflexible guotas. Instead. we opted for a

Jf;ﬁiddle.qround that permits affirmative action'where it is

‘flexible, respects merit and does not. unnecesearlly burden the

[

3”i}expectations of norn- -beneficiaries.

As a matter of pOllCY and law, the Presldent committad to

ménd, but not end affirmative action. He directed fedmral

T"QagenCies to review programs and ta. refarm ar sliminate any

::7f §;0gram.ﬁhat:

59#;£V (1) . drearen a.quth;

(2) crestzs preferencues for uﬁqualified’individuals;

(2} créates'reverne Siacximina:iony or

f&}- cbncxnuoe aftexy its equal cpportunlty purpoaen nava
been aCthVCd .

Ha aleoc committed to root out fraud and sbuee in Faderul

“*lpro"urement prograns, cuch s¢ where whitae-owned companics. gcc
V,ﬁ@mznoxity-owncd firmo to ﬁront for them.

Sinoe the Drcoident's wddreco and thc,rcicaoc of =he Whitc

”f:ﬁou:c'a Affirmative Acticn’ncvicw in July, thc Department éf

3§/Juoticc hao been O§Qarhccd1ng an cffort to xeview fcdcral

~a»afflrmatlvc actioa. progrnms to cneurc their compliance both with

11

7¢305e t07comple€ion. As the’President stated, affirmative acticn

.};ccursq that would have accomoliahed little).anﬁ,che'imposition of .

[y—
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Ehé lav and the President's policies. Associate Attorney Gensral

"‘~--¢jka}in"s'chfn'idc teatified before a joint hearing of this
ijbcommlttae aqd its House counterpa*t in Septenmber to describe

Uagf;hose actlvities. That careful review continues. In our view.

3ﬂgf;this'deliberateh_intensive'focus~on each,federal_affirmative

'?Qaction program, during»whiCh.the actual operation and practical

nffarrn nf the program can be aasessed is a far more responsible

 f"wny ra procaed than to declare an end to ary effort wkateoever‘

V”f}fﬁﬁ §.108% 6oen,awhnrhar ir 48 Tegal under current 1aw or not.
i?-you are awaye, nury revipw has reasnlred in»nhh rarminarinn
~_;:of a significant program in the chrtracting axea -- tha vae af

.'chc so- ca+led "Rule of 2" by the Department of “prnqk We have

ﬁ5?43¢ao, during the raview, avggestad to various agencieg rhat thay

Y:'mddify @ numbar of exlsting programs to insure that thay are

 i'Peing eondiucted in a manner that catiefies etxict soxutiny. Wa,

.ai?arc uwaiting agency racponsee to some of these auggéatod

- fodifications. We full y acaept chat changee arae requirad by

'eg

35?43§§ggn§, and the DPreoident’'s poliey.

We have aleo issucd a comprchcnoivo mamorandun addrecczng

‘ﬁ;:the manney in which acr;ct acrutiny affccta affirmativc aotzon in
: £ederal employmcnt progyams. That memorandum not only snowch
1:£udg;al ggcn;ics ow to bring theiy cmployment acthitieB inco
u%umyllduga wi Lh agglgng but also reminded thcm that the use of
:*i zaLe wusL Le ylcdicated en a f£irm and’ pvovab;e basis, be it

'fﬁAViemedidl vz vpsrational. We fglly expect that agepcies may havce -

~
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.to maaifv gome present practices to briﬁq employment a;tions
?bully in line wzth B rict ecrutiny |

Procuremen“ reform. We. have alsc been hard at work
developing a propveal to reform the use -of race in federal
7p“ocuremeﬁt" One of the most importan* tools the governmant. usas

ff to provides minorlties a full and fair opportun*ty in business i&

*aiflrmative action in feaeral procurement. We have haen

o reviewing the use of raca in federal procnrﬁmmnt far gome menthe

“7f}§ﬁa have develnped a proaporal that we feel will_satisfy'iha,

,_f£§6r¢u: demands of adarand, meet lagitirmate and reagocnable

f;zpdntfa:ting objectives, and treat both minorities and non-

‘finorities equitanly.
- Unlikevthe’micguidad‘épp:oach of S.108E simply to eliminate

'ijthé usa of raca and daclare ccmpliance with congtitutional

i gtandarde, crafting a mechanism ¢ permit race to bes used in a
'mdrner to caticfy Adaxand is a complox undertaking. While che

~”"fciof:t.:mcnt io 9till undexgoing xcvision, I can discuss the approach

L We xntcnd to take.
Tirsz, under the prcposal the government will only use

__affixmac;vc action where race: neutxal measurce, euch a8 training

a—

‘programs and cunreach fail adeguately to extend cppurtunities ¢
:idxsadvautage& f;zms. Secwnd,,where affixmatch activi 4o usned,
S less debLJu nmEasures will bc emyluyed firet. This oty Llat

‘af[;zmaL¢ve aclion y;ugzama will seek LO wanimice Conpmlition by

T limiling e use of sel asides and rslyiay lustegd Ol HEaBuLEB
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.

“hat allow full CDmpatlthn among all qualzf ed firms vet take

idisadvantage in:o account as one factor

The qovernment ‘s proposal would es-ab.ish a system of

_market-sensitive benchmarké to govern the implementation of

‘provisions that permit race to be considered in making federal
'”:ﬁfocurementAccntractsd The benchmarke would~limit,the use of

'Ffrace to tncsee occaaions in Whlch race is neceasary to insure that

'Lnorlty- wned firms hava a fair oppartunlty tc compete for

{,Kfederal contracta. Race-conscious means primarily will ha prics
fylcradats in prine santvacring and price and avaluarion creditg in
fsﬁhnnnhranr%ngp ThR henchmark will Farna on théygeographiC'area;
:fjﬁ'which cnnf+énri+g anrnaﬁ19 neera; Qhere faderal coht:atting
ﬁ“igiz rdgimnal, the henchmark will he rogional,‘ind where federal

7”3ﬁ§chtracting ie national, the benchmark wil: be national.  Where
\ﬁinbrihy‘participation i¢ below the benchmark, race-coneciocums )
?ééthcdstof contracning will pe available. ﬁhere minerity

Va&pgrﬁicipﬁ:ién‘reaéhea a level that would be expected aboent

. dimcrimination, conglderation of race may be curtailed. The uce

"of benchmarke will incure that affirmitive action in federal

" odontrasting io not confincd to one or two zommorcial activitico,

fbuc racther éprcad :hroughoun industrial aréaa. sc no ona type of
ﬁhbn-hiﬁorit buaxness beare a dlap oportionate durden from
'fwgaffirmative action. .

| Finally, certiflcation ;&qui:emcn;: will ba tightened to

‘ffxensﬁre that affirmative action is Snly used to assist firms that

”:need i, Firms that are toeo big, goo wealthy, ©r cperating as

14
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_ffdhts and'shams will be expelled, and irdiﬁiduals Qho engage in

. intentional misrepresentations and abnse the system will ‘be

<t

y;f~p'osacuted
Clearly, thzs proposal will genera e much sommant, and may

be amended before it is finally implempﬁrod fnr FY 1987. It

8h0we. however, chat efrcrts can be made -t tadlar ngrrawly the
‘<use of ‘race to meet ccnntirur:onaI erandards, and still keep this

’fﬁhfion‘ﬁ pTQmﬁBe‘tn’mingr+fienAthaf dircrimination and ite

ﬁFfacﬁs;uj11'he_ei}minated; The‘effo;t te keep :h#t promise, ésr
gﬂé Presi&ent égid,‘ic diffiéﬁltJ wWhst ie«ungccepﬁablo ig the
<! :i§ﬁ£c$Qﬁ of S.168§ that totaily evigcerates that promisa.
Qf;fﬁ; 7 WﬁergfprcbiemsAegic;, we all have te face them without

§‘23£linchihg and correct them. But problems in the manaéoment ox

" “'demign of this or that program 2nhould no more reguire uo to
‘“fdﬁandcn tiae priicipie of affirmative zotion than probicma in

**dcfcns- procurcmcnt should rceguixe the Alxr Porce to stop buying

g{yairplnncs This ccrc£U¢ proccas, rather than tihe approach cf

ﬂE;loBS.to climinatc all consideration ofvrace, will eliminate any,
'fféséious ineéuitiea’and inefficiencies in épeciﬁic aﬁfirﬁative
‘~‘QCtidn programs .
’ﬂf}fQigfxigw

o Tgrnihg te the legislation that is the immediate subject of
ﬁi_tﬁid hedaring, s:zoas'is~nmt'¢nly'wdydix¢cted ar & waliese Q[
ﬁifpx;uxib4au, buﬁ“it ig such & blunk auld exirene nedsure Lhal 1L
~j?3gwpuld WOLK substantial hasm. It i anous;sLenu'ﬁiLh prlnciples

T develuped uves devades by Lhe Supreme Courl, would eliminale

15
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numercus federal statutee and executive orders and curtail the

pattle against discrimination on the basis cf race, gender and
thnicity. It would do all of this without a deliberate and
" .lintensive examination of affirmative action programs.

5.1085 seeks broadly tc limit federal affirmative action

"*ﬁﬁrcgrama.A_The bill's operative provision statee that

"54€rnlotwithetanaing,any other provision of law," no enkity of rhe

“federal government "may intentionally dieeriminare againat, or

:ﬁay grant‘a pveFeranca;tn, any iﬁdivédn=1 ar grmﬁp haged in whnle
or in parr A Tace, colar, narxnral nrijin, AT #eX, in connaction
Qwrh“ depra1 rnn‘vnhr\ng ~¥ anhrnntrarring, feder$i<nmploymant,
:,:ﬁr;“Qﬁy ather feﬁerally_condgctem [rogram or activity." The =ill
féigo ?fqhibita the fedaral govarnment from "requir(ingl or
?éﬂécurﬁgjihél any Federal contractor or subcontractor to

&53&iﬁtintiqnilly~d:scr1mznate againet, or grant a praference toyvshy
Liindividual or group based in Whole or in’patt on race, ceclor,

| '-fi»:'z'-f‘atioml origin, or cex," ids et § 2(3), and it prohibito the

'E”feaeral ‘excoutive branch from-”cntor[lng] inte a ¢oracnt decrece
“ithat rcquircs, auchorizca. ox pIrmita’ uny of thoss forb: dden
‘ aotzv;t:aa. Iﬁu at § 3(3}{‘ Under the bill, ‘preference-
ﬂxncludes "use of any prc*crcnt‘al treatment and ;n¢1uaes but is
.rnot l;mlcad cc,any use of a quota, set-aside, numerical goal,

: tznetable, oL othcr‘nﬁméricdl ijeccive;“ Id, at § 8(3).

The bill 1n0uryu1atce several epecific axcaptaona to ite

fxbréad provzsxons. Most notably, the bill exempts'ccrtaan

Sutreach and recruitment efferts. Specifically, the bill does

i6
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:,ﬁﬁt'purpcrt "to prohibit or limit any effort by the Federal

3GBvernment * ¢ % o recruit gualified women or cuvalified

‘“Minorities into ar. applicant pool for Federal emplovment or to

] encouraae buslneesea owned by women or by m;noraties te bid for

-;;federal CONtrects or supcontrasts, if ‘such recru;tmen, or
77fﬁencouragement does not invclve using a'numerical objective, or

’;fcﬁherwise granting a prefersnce, based in whole or in part on

j’f]race, color, national origin, or sex, in selecting any individual

'~wgor group fcz the relevan- eu@7oyn-nt contract or subcontract,

’.{ﬁﬁhanef%t,~opportunity, or program. Section 311). A gimilar safe

U rarhar Rllaws the “ederal govarnment ra erncaurage federal

| Amntracrars nf‘mnhcnﬂfrantnrﬁ o sngage in the samm ¥irda nf
 Yacruitment efferte.  Id, at § 2021 Howevey, this axzmprion

“‘doea not a&pply 1f a recruifment or outreach program uses any kind

:ef ramorzcal bewchmark even for hortatery ox :racking purpoaes

;;gtz valua, therafore, isg substantxa¢lv limisted.

‘The bill also includ.a th*ee other exrept;onz under the

o rubric of "rules of éonatruct;ou."‘ r»ran, tha bill doss not

~;.purport "to proﬁibit or limit any act that ie degigned to benefit
T énvinSti:Qtion that 18 o higtorieally Black college or univeroity

. on the baeis that the inat;tucion is ¢ bhiotorically Blcck eeollage

*5;$r univeraityﬁ;’ 11; at § 4(a}. Second, the bill docs not

"ftpufpoft to limi: action ﬁakeﬁ'purauant'té Congﬁcsé's powcro

" relating te Indien tribes or pursuant to a treaty between the

“hv.Unite& States and an -ndzan trzbe K id. at § &(b}.‘ Third, the

bill dues not purport to limit any sex-based classification if

17
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‘Bax 15 & bena fxde cccupational Qualisf ication,‘if the
,}classifzcation "is desiqned to protect the prlvacy of
:qa;ndl?lduale,“ or if the classification is dicrated by ratienal
.;féécurity. Id. at 5 4l(c).

Ag the above -deacriprion indicaras, tha reach nf S 1085 is

V:Eﬁite broad hnd would work afgnificant change. The hill's

fprnhwhwrannn would app?y rprrnnpsﬂ ivaly, thﬂy Whuld lnvalidate

fahy @xisting law ar ragulatznn that dnes not comply with the
‘lbzll's.:aquzrnmwnts.f Tha nubctantive provisicns of the bill
k‘i:would apply to apy federal contracting or subcontracting, fedezal

smploymant or - “federally conducted progrzm[ﬁ:”or ac:ivzt[ios];

xwx.VBncauaa this last categc;y does rot appear elaawherg.in the law,
© ice meéaning and breadth are unclear. The b3ill that wap repertced
vih~tho‘chco, howQVér, ola%ifiadlghc cxtromc brcadth ¢£ the
ﬁf;ﬁpfév;aiOn;véokfhc Housc billtextcndéd the bill to 'any + * <
Jﬁﬁcdcval fihanéialraasistance ; and extended the prbhibitkonb to
'i ;ﬂy "roc1p1ent of chat assistance, " broadly extending the

“1,“3prchlbit10na,on affirmatlve action to even a privatc'ccntractor

" “whe receives any fedsral aid on a contvact.

On the othex hand, the bill's prohibition agalnst

Yiatentional discrimination, taken at face value, i yuile

;¢j;uunwueaaaxy apnd, lu Leal¢Ly, poLentially uuuuLuLy:uduLlee. Sucls

dxbuz;miudLluu is dlluddy prolibited by Lhe Coustitutlon aud
‘ HURLOUE {&derul plalules. Slynillvanlly, Lhe pillvucLually
'expli¢luly culs buCk‘uu-¢xi5Ling protecilong agalisl sex

"digcriminacion by introducing a series of new exceptions

.18 -
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.nazuaing‘; vague and open:ended gxteptién‘"to protect the

privacy of individuals."

S. lﬂ8='c fTa* prhhﬁhi*inn AgainAr affirmarva antinm ia a -

&”:rgjecticn of tho ;ompelling need rn ramady rhe pffacta nf past,
'"énd present'diaeriminacion.k:fﬁ is’ inconsistent with principles

?q%&svolopod by the.Supreme Couftraéa‘w;th nuﬁcrqua;gnactmonta nf

:ﬁf‘éoﬁgrqsé and okacutivu.branch'ordgfé.v |

A Juct iset Term, in Adazapd Constructors, Inc. v. Pefia,

LAUBEA thc‘Court recognized the. appropriateness of rase-bawmed

‘affirmative action ac & meane of overcoming our nation's

AHﬁyibontinuing lcga:v of disorimination. Ac Juétiée‘OfCohnor,v'

}writing for :he Court, stascd: “Thc unhappy pcrcictanoe cf both
ithe pr&btlce ana the ’ingering cffecta of racxal dzacrim;na:ion
7Yfaga1nst minurity groups in this,count:y ils an unfortunanc
'ﬁfiEaliLy; anid governmantris noixﬁiuqualifiedrfrom.actiqg in

¢u‘ebp_u3g Lo ¢L I, at 2117 .f*he Court rejected a flat

‘ZCORECiCULLQUdL quu;b&t;uu v the uwnsideratlur of race Ratheyr,
¢ --the Court held tha. Iellauvs uu':&ce would e subiected o stricec

”fjﬁdicial'SC:u:fny.j‘That standacd permlis consideration of race

twhére’it iﬁfjustifiedAby a compélling interest «nd is nazzuwiy
'5f:amlored to serve that interest. This bill would proldbll all

. puch action, even if it comporte with strict sceulluy.

In short, §.1U%> goes weil Deyond the standards Lok

. afrirmative action articulated by Justice © Connor for a majurily

'*{we; the Court in adarand. it would be inccnsistent with the

19
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§?<nnipTevreccgnized loﬁg'échby'JUSt‘ée Powell that éovernmenf

ﬁ;s a “snhaﬁanriaz 1nterest nhat legitmmately may be served by a

.proparly ﬂpviﬂod LE program involving the competltzva

B fconnidaran;an of rarm and ethnic erig:in. Rgggn;g_gﬁ_;ng
'*fHn&.a;sisx.ni.&ﬁliimxala v. Bakks, 438 U.S. 265, 320 (1978).

3§l1035 would severely dieabla gevernment in its ability to

-iddrasa :hﬁ practice and lingering effests of racial

,AiacriMinﬁtion. ,

| similéxly,%thé Court has held that conaidararion of =ex is
'Eﬁdpprbpriate if i€~;90rve£ an important gEVé*nmﬂhtaﬁ hhj&hhive"

4-fﬁfdﬁd is "pub;t&ﬂtially rolnted’t; the achisvemernt af thosa
’;“”ébSEgtivca.f J.g.a:,v,‘g;;hamg_gx,;gl. T.B.. 114 &. bt. 14i9

Migmiseippi University for Women v. Hegan. 458 U.S. 718

ﬁﬁ'(l?BZ). 6.1035>wou1d prohibit coneideration of sex, regardlecs

©how imporetant the governmental objective in doing o might be.

-.5.1085 would curtail efforts to addrecc -digorimination against
womesn
s. 108% wuulu axgnif*canzky wcam,n currunt protect;cna

”i;fagainst yende.: dl&CliWihdtlon ‘and could have the cffeot of

‘“lflecallzing disgl-m;na’uzy praz tlcea tbat ‘are cuzrcntly
'prchlbltEd The Lall b;gulf antly etpand: the use of icx ac a
”Q%"rona rlde occupauxoual Qua ifiuatlon by ua*ng 1anguagc muck
j"broader tnan "bfoq" lahguagw Lﬂ any existzng law, ;nclud;ng Title
~VLL.’ the bill also creates a "privacy” axceptmon thch will b=o
i";iused Lo deny women Ilmportant cmpluyment cppertunities, and

”rcreaces a narlonal 9ecurity‘ exceplivii Lo the prohibition of

20 .-
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‘fdiscrlmination based on sex, withcut anv 1ndication of how gender

_.can DOSSlblY be llnked to national se.urity

" The b111 & assault on the use of numerical gosls 18 an
xtreme reactlon to an overatated danger By defin;ngg"grant a
;erference" to 1nclude "any use of a * * * numerical goal,
;“1metable. or other numerical objective,' the bill would rojarr
"?Qiprznciples developed by the Supreme Court, eliminara faderal

V%. ﬁstatutee and overturn Executive Orier 11244, none nf whirh
”mandate deciulonmaging on rhp basis of race ar gan&or

| Goajs and twmatab1aa b:va hean namsd Ag meaam;es ta cure
ﬁiﬁiﬁnk{mﬁﬂarian‘siﬁnp rhe waon‘administration. .Their use has
‘?%éém approved by the Sﬁp?éﬁelcdurt as 3 propar means of
;fgvorcﬁming imbalancaes in traditionally segregated job catsgories.
‘Saa J_thg v\ Tx’:ang’g ort g;zgin VAgﬁ-n;x 485 U.S. 616 '198’7) . They

”garo ;ndacpensable as meacures of prograess in elim-nstmng

}diecrzmxnat;on a*d eontrary tO'thG,:GRrG cf scmer'the uce of
‘ 7goals and timecablos dces not lead inexorably to quotag.
ndeed the bill'c prohibition againot quotas, likc ita
‘:iprohibition aga;not 1ntcntional discrxm;nnt;on, im aupcrfluous
.éRigxd and lnflcxzble reasures’ that look only to zace or gendeyr in
fadlarQQArd of qualifications are unlqwful.v They have beern firmly
if&ﬁd repgdtedlykrejecth by the Président.  Bxecutive Ordér 11246
“}LichCts the usg of quotas, as doems the Civil Righte Act of 1991.
7ﬁfﬁik=wiee; the caselaw doss not tblerate,quﬁt&si‘~Ccusidcxation of
';ﬁ Efac= o éthnicity can survive court §¢ru:iny oniy if iv is

. Properly tailored. That tailoving includes considerallion whelher

21
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l%iﬁ is flexibme,énd resﬁects qualificatibns. Indeed, even though

"a-@the Supreme Court has approved strong race- consczoue relief, it
“~has never. approved rellef that depcndsd sc;ely and infl exibly on

:‘.z»xace See W v. Paradise. ¢80 U.S. 145 (1987)
';f(upholdlng requiremenf that Alabama Dﬂpartment of Publlc Safety

R ﬂpromote one black gtate trooper for every white trocper promoted

;;g:)no?xng rha' the relief was flexible because it co11d bhe waivad in
'jthm abrance 0 qualified nandadatpa). |
mlidike quotar, geals and timarahl mp rnp;uannr a filaxihle and
.j;pnsltlv‘ apprhaﬁh te ,nriﬁg rrnd1f1nn23 axclusion. Thex le2ave
Av!d;gcrétlﬁﬂ with tha omplﬁyér i 1-3 a@lﬂﬁt‘mkhnﬂ 1nrlu&1ng nutraamh
;'xi xoc;u1tmOnt,,&nd, whera appro*riate the competitiva

- consideraticn of race or gender as one factor. 1In all instarces,

ﬁfthey muet be achieved without unduly’burdening~othafe.

In many areas of 1ife, we use numbere to meagure progrecs
';toward oucoenc. Whether it ic in tracking ocalec, prof;tc or
i f>pucccaa in kaotting alﬁaccball, Wwe look to numbecrp to ﬁcaggrc how
\ﬂ:kell wa ar§ dqihg and to establish our aspixéﬁioneJ: It should be
K‘ i§o different in measuring equal opportunity. Indeed, the use of

aifgoals and timétablés“can be an imporiant component in tailoring
programs narrqwly, as reqﬁirgﬁ by the Supreme Court. It isA
‘.éasentiai Lo ﬁééwnumerical mcagufémentg in dcc;rmin;ng whcﬁ there
ihdu buuu su£fi¢icnt‘affirma£ive actidn and pr;grgma muaat end.
A pxinblpdl exginple u’ Lhe impo:Lanéc vf goals and

«gf timetablew in coubatilioy diste lminalion is Executive Order 11246,

 &hich would be wllminaied by $.1085, Under Lle Eagcubtive Order,


http:bQ.oobo.ll
http:t:'utr6l;<.ch

R=26

"yfﬁaeral-contractors and subcontracscrs- with contracts of at leas:

550 000 must ma;rta;n ‘8 written aff lrmativn action preogram. The

Agcéntracto: 8 plan must 1ncluae qoals fcr the hiring of minorities
Aand women if there is a problem wi*h the cortractor ] emplcyment
,Aprsﬁ?ﬁces The goals, however.-must not cperate as quotag --
ﬂ,ihahaﬁ, the EXe;utive Order expreaslylﬁfohibizs the use c¢f quotas
; anﬁ;ébntkacﬁaxg'are not required to'engage in any form‘of

ﬁ%‘fefohtia1 hiring. Contractors are required only to make a’

gcod fzith pffnrr ro meet the goals, ard they can satisfy that
“Qquixgmont by & variary nf :nrategies, including recruitment and
. outremoh. §.1085 prohihita even rhis limited use of a "numerical

'fjéBjecti?s" ag a way of'mea;uriﬁg progréﬂn. Tr would, therefore,

:‘cl iminate one of the mogt guctessful measures aver adoptmd re

u'promoto cqual opportunity in employmest.. The use of numerinfa)

goala in thc Execucive Crder’ daren back to the Nixon

. Administratior and rac recaivea b;parcisan suppor: ever sinre.
Lélimiﬁ;tion of Exczutive Order 11246 would cuxtail the Eight

‘ ’*~a§&inét disbriﬁinucicn and otrike a devastating blew to the
'fayhieveman“ of equal opportunity.

©The Lill's fear of goals would alao recult i:‘ oliminat:.on of
“ ;he alfizmative QCt;on program that hae proved cucceseful in‘
.} A expaualug ¢m§lo§men£ and prcmotion cpportuniticc in the m:litéry.
‘Hﬁffirmativs'auLlon in the‘milithQ foéuses on outreach,
.Lﬁ :recruitmen£ and Lrzalulig. By divecting ita efforce at‘asauring‘
.that a qualifled puvl of ndnovity and female candidatca for

' promocion exzs;u, Llies u;litary e program serves thc cbjcctiva of

23
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edual opportunity. Although the services set numerical goals for

. promotions, they do not sat up those goals as rigid requirements,

‘ga they de not cacrifice muerit ariteria to mest those goals. As
“géktésulp, minority and female promotion ratee often diverge
1 tunsiderably from the numerieal objeétivem. Rut becausge S.108%

Lruats any use of a numerical cbiectivae as s "preference,' even

”‘ukﬁhé milicary'§ merit bascd affirmative actien pragram wounld be.

‘”fiﬁfalidabéd'

Cu;zcut law. seta gevcrnmenc wide ‘overall national goals for

“)ﬁkminority awd female part;czpaticn in government prnrnrpmanr

 §p6c1£1cal-y, Lize law sets a goal of 5%_£ox small d;nadvanfaged

'hi?gsﬁsinESSés’ahd 58 fou wémen-owned busineséea. Thesa ga#ls R?A.
.SEflexible, they :sLulesh an. object:vc cr benshmark rather thar a
af;equirement. §.1085 would eliminate theao goale. Because -he
'f}biLl eliminatee any alfirmative rccrui:mcnt program that contairs

'fxiévnumeri§al objecﬁivc; LL wugi& also inv;lidato any outraeach
'Tﬁﬁrbgram tied to the governweut—wide procurement goalo.

The . bili would exemp: "any aci that is deaigncd to bcneflt"
3?iﬁlstor1cally 3lack Lolleges and Universities. Thus, the
‘7ﬁgovernmeﬁt-w1de program of promocino buvyelation with ;heac
ﬂfﬁlnstltUFlOUS (see Executive urder 12876} wvald appesr mnot to bev

jif“éiiminatéd by the biil nowever, the gacuption's lzmztatlan to

ﬁan}r act" designEd to beﬂefit higtorically Llack colxcgea mﬁ?

?'prevent administrative initlatlves to aid thuua instd tutiora.’

:;}Spacific statutory authorization may pe requised

24
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The bill :ontalrs no similar exemptlon for m:.nént?-serv:mg1
dnnarwnna1 inatitutions, whlch also are the ¢ocus of statutory
nﬁ anrnrﬁvb Branch programs of support See Execucxve Order
"§01 Ar 1=anr 13 feﬂaral agencmes currently admlnleter |
’rcgrame that targor aid ro fhﬁnﬁ nnqrmrntions For examplé, the
ﬁapartmont of. Eduﬁatxnn 3 prngram nf ‘@ranta rn ﬁwgpansr qorving
Instltutxons would not.. ba - -x.mpt»& frnm the pill s anhnranr Ve
rprovieion=.< Under this program ‘the Doparrmonr pvnvﬁdnn granrm
tonachools with a cortain perﬁentags nf d;ﬂaﬂvaﬂ*ngpﬂ Hinrnnzr
tudentn. See 20 U.S: C 1039c. Becau;O race I8 2 fan:or in
;dctcrmining the benef‘ciariea of tho "feder&lly ccnducted" grant

.

:égﬁémfk~ and wot mcrcly in determzn;ng what tha benef‘cza*ias
san do with :he arant monc; ?f the. Grante to Hlepan-o SQrving
Inst;tu ions would hc eliminatcd by S 1086 | |

B Nelther the 3ud1c1al Droccas, nor tha ﬁntid;scr;minacion
enfuL»ement machanery escapea thc 3vccp of £.1085. It would
szhlbiL Ll £¢dera1 government from entcrlng 1nto a conocn*
dqcrea LL&L "zuqu¢xeb. anthuzizcs, o; pe:mits any actmv;ty‘
prohibited By™ Lhe auhst..antive p:.cv:.a;ons of . the firac section of
the blll Thus, neiLhuz Lhc C;vil Rigkta Dzvmsmon of the.
_Dapartment o: Ju8c1ce, nes Lha Equal Emplsynent Opportunity
 ommission coula sue a pravuLe umpluyé; whv was £ faderal
fcontraccor (presumably che suit would not. h&ve to relate to thc'
fccntract} and enter inte a consent decreu baued Ty Lhe
fcontractor 8- discr*leAtiOn (which must e appxuvad Ly a court)

fhat would contain numerical‘:glief -- even 1[ Lhah‘xclléf were

, 25
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1.§,IiMiLed te a goal‘&n bringing excluded minoritles or women into a

pool f;um wnxch applicante woulid ba spiarred without regard to

vﬁxacc<o; gender. Thio prOVislon woul& arpr the federal
:f}governmeuL of a sign;ficaﬂt tool for enfnrning the laws that
“:prohibit discrimination o the bacie =f rana, ethnlcity and

‘”gepder. IL would also promote litzgation-by making it necessary.

t5f‘the goveriunent te procced to trial in order to abtailn
‘ flnecessary remedies.

his pame pzuvasion would aloe promote li:;ga;iﬂn and

;éﬁé :ede:al governmenl [zom entc%@ng conoent dagrees containing

fﬁﬁﬁerical‘relief‘iﬁisuiLa !iled againe£ it. Unfortunately, the
‘é%federal govarnment occa51ou=1 .y finds 4taclf in the positicn nf »
deefencant and muet have the alility -- when it recognizes its awn

V“Terrors -~ to settle litigation ill & manner that prOViduc full

'eliaf for a class of victims.: This blll would atr;p tha federa
fgcvernmant of that ability S .
Many other benetlcial statutes and pxograma would be

k.“‘i-\'v."élimllla.ted bY S 1085's blunderbuss appiuach to. affirmative

xi%@ac'ion It is not our puxpcse to catalugut them v@“th°r' ‘hé’
fpoint i9 that the approacn cf S iuas is £1aw¢d Theie is no |
;ﬁustificac*on fer elimlnatlng prcgrams WhOlebdle, partlculaz-y
lfjffwithont knowing what many ©t them do ©F how Lhuy do it. The

*'f.Adminlstratlon ig" in the midst of a very thorougli, searching

R 76 1996 13:16 T0:272 - &, WARNATH FROM: SCHROEDER,. L. ) : B:

éﬁrtall the enrorcemuqt of antidiscrimination laws by prohibiting

i ‘examination of affirmative action programs thai. lias already shown
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'ui;é;‘ Tbat procese ehou?d he allowed to run 1ts coﬁree
w;fﬂcut intcrferenca ‘ '

Mare fundnmantaLly, chu impnnr nf s. 1085 would be to
Jantate tha fcdcral govarnmant's aFforts co redrsas _
kuz;minatmon and promote anclualon nf members of excluded
'ﬁpu.\ “The federal government, to which minoritles and womenk
had Lu turn - for prcteccion "and redrean, would no lcngar be‘
ie -eadez in promctlng opportunztieﬂ fnr irn ritizens. This
5bill repzebents 8 full flcdged retreat from our rommitnent to

&c¢ leve an iuchlated soc;cty .That would)b' A fnndamental and

disasnrcus chau9¢.4 That hae bcen a national ccmmirmnmf Ecr only

e-latter nalf vl my yaung life: glve;u9<the taolﬂ.an6~w- will
We all share Lhe ygual of end;ng d;ocrim¢nacxcn but,it in

 hn1city or: gende* These pxufeasione of appositxon to
aiscrzmlnarion are importanL. vat they'muat bg~backgd up b?y
”qplons. ' . |

Madam Chalrman. 1n che eagex:uuo of aomc o curcazl‘the
-remedxcs for diacr;mination, many ‘Lave lost aicht of che problems
that cxeated the need rcr remeaics. we uhculd move farward‘té
?tackle the difflcult and more- pressixg y;ublems that ccnc;nue to
deny equal opporthltj to mlroritles aud woen in thia country |

'Mincrlties routlnely sut:er blatant dib&&im‘ﬂation in rctail

3ufpart1cularly blatant, recent'lncgdenL{ a cab companyrini»

7

’t enough Lo prafass uypu&itlon to d;ecrzm-nation based on raae,

establxshments and in the pr0V151Dh uf basic sc*vicca’ :n'a :

R YLLE
/ /
I ;3/-5'4
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. spriﬁgfie1d, TTWincté, posted a notice advising dfivers~n5t
té-pick up hlsck males. There is no federal renedy for this
outrage, oxr for the pixghr of the black yauth who recen:tly |
wag forcod to take off the nhwrr rhat he had pravxously
purchaeod at an Eddie Bsuer store and lmave the atore in his
undcrohir§;~-0n1y when he returned ta the mtore with a

‘recedpt wac he allowed to have his ehirt, |
llats orimec continua to texrrorize our citizéﬁry. hecengly.
we obtained convictions in our‘prosecution Of_fh?ap‘maﬁ‘in
Texas who tallicd about how good life would be without hlasks

and then drove into & prcdomlnan“l§ black section of town
"hunting” Atrican Americang with a sawed- cff chotgun,

‘eveatually sho»t;ng three African hmarxcan. at peint-blank

i;angu. I |
Unlawful-a&gregation'pcrsists and minority children remain
trapped in ;myoverished and segregated séhoolc.that deny
them & decent,cnague-in.iife. Over 50% of Afr;cah_Amcrioah

‘child¥ren aﬁd 44% of Hispaulic children<iiv§ in §;vgrty,
compared :o 14% of while uh;luxcn And over cne-half of &ll
Afrlcan Americans live in inues- uiry neighbcrhcoda whare

scnools are starved for baslc ;cboarcea. And yct, in 1592

f§5' - & cash- poor dzs:r‘cr spert a millluu dullars to expand an

all- white elemeﬂtary school rachar thun ueud white students

-to a predoninantiy blaCK school that was ope-Lliicd cmpty and
only 800 yards away from cthe white schovi. Iu a recenc cage

that we handled, school buses were travellluy down the esame

28
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,’}caas, éhé bué piéking up whlte children and taking them to
F:the whxte school ‘and ‘one bus picklng HP black cnil&r&n and

i'taking them tc the b-ack school .

The - doors to houa;ng contznue to be slammed shu* in the
 {>faces of minority applicants across the councry

V ?Dis”rim1nat1on in hou91nq continues tc ‘lmit not only

. housinq opportanitiea for minorities but suppreeses ,éb

. cpportunlties and contributes to school aegregation ‘-In a

'1recart 1nvast1gatlan. we discoveree that a- 360 unit..

5 ,Amer1cans, in splte of numerous qualifmen app?wrnnrn .vfh
1kone recent case, ve found that b]arkn wars hawng Qfoprod to
:fan all black gection in the haok nf rhn"n%?dﬁng
vasrv1m1nar1on cnnf\nunﬁ agaannr minnriry nnd women
\f:pp1ﬂrnhfa Fnr Pmplnymnrr - In one ca.‘ i ?lcrxdav’wefféu;a
vthat ‘] poliﬂn éppartmnnt had not nlrad a ningie black
j’offxrqr in 20 yeara The po’ice department thrcw
JE,y&pplzcat;one frcm Afri*an Amor;caus in the traeh and wae led
ey & ch;ef who routinely referrod Lo African Americano ac
“2f"n;ggaré “”'In a Louiai,na coxrection cencer,iwe found. a
‘ﬁpolicy that requxred woeman to ‘soore lS pointo hxghcz oh a
' writ:cn tco: to qualify for cmploymcnt and a practlce that
-ifrcsultod zn thz hlrlng o‘ a man whc ecored 29 poiqta below &
»;woman appllcant and had a pr;or errest re,ord and ns high

;:schocl dzploma The xsport of the Glnsa Celllng Ccmmzss;on,

. whieh was creaced at the inlti&tlvc of aenator Dolc,

29
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documents the near exclusior. of African Americans,

' Hispanics, Asians and womeh from advancement in many of the

corporations of this nation.

. The manner in whichﬁjusticeAis administered has created
r@sunhmentﬁana alignétion in too many Jurisdictions. While
‘we' all nwe a deap dabt of gratktudé to the women %nd ment who
garve in 1:& anFnFQnmenn; recent incidents euch as the‘
Bexzting of Rodney King nnd.thé,YQVﬁWRtions regarding the.

‘ rgéiam of Mark ?uh:maﬁ, highlight a dean cmarad pr¢h1nm'in
the Qay that many minorit? commuﬁities andAlaw\enfmxcemanrf
of?iciale rélato te each othef.

I ack you to give the Department of Justice, tha Equal

\ifzmploymcnt Opportunxty Commiaaion and other agencies the subport

\;thcy nccd o addrccc thece probleme Join us in a:tac&xng these‘

fyproblema and we cnn tranoform our gtatemente of OppDBithn o

dxscrimination and our commitment to cqual opportunity into

fga»tmuna and results.

BuL 5.1085 is a giant step in the wrong d;rec:ion Ohould

vl be pzeoentcd to the President for signacure, the Attorncy

‘“Gen¢xal would b»iuhg&} Leuummand that he veto it.

Thank yuu.
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