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AMERICAN COUNCIL ON E~ATION 
Division of Governmental Relations 

April 18, 1994 

Mr. William Galston 
Domestic Policy Council 
West Wing 2nd Floor 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Dear Bill: 

On March 10, 1994, the Department of Education's Office for Civil Rights 
(OCR) issued a "Notice of Investigative Guidance" concerning the application of 
Title VI of the Civil Rights Act of 1964 to racial incidents and harassment against 
students at educational institutions receiving federal financial assistance (59 Fed. 
Reg. 11448). I am writing to express our deep concern that the Guidance, although 
aimed at a serious problem, is in conflict with fundamental principles of free 
expression on campus. 

I want to emphasize that ACE is not opposed to governmental efforts to 
protect students from racial harassment. Indeed, ACE and its 1,800 members have a 
long record of supporting affirmative action and racial diversity on college and 
university campuses and of promoting a climate within which all students can 
learn and thrive. 

Our concern is that complaints of racial harassment are often sparked by 
speech, writings or other expressive conduct. As recent court decisions show, such 
complaints raise difficult and complex constitutional issues. The Guidance, 
however, is entirely insensitive to this issue and to the risk it poses to free 
expression on campus. If left unchanged, it could lead to OCR investigations of 
higher education to adopt the very kinds of speech codes courts have recently 
invalidated under the First Amendment. One need only review the newspaper 
coverage of recent efforts by universities to protect students from racial harassment 
to realize that unfocused efforts by OCR to do the same could be both controversial 
and counter-productive. 

Although a footnote to the Guidance states that it is directed at "conduct 
that constitutes race discrimination ...not at the content of speech," the Guidance 
does not explain these distinctions, merely promising to give consideration to any 
implications of the First Amendment." The Guidance fails to distinguish between 
conduct that is primarily expressive, and thus is entitled to First Amendment 
protection, and conduct whose expressive content is incidental. Nor does it make it 
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clear to OCR investigators that they must not, under any circumstances, investigate 
pure expressive activities, such as speech or writings that convey opinions, however 
offensive they may be. To the contrary, the Guidance specifically defines "harassing 
conduct" as including "verbal, graphic or written" communications, thus raising the 
prospect that such expressive activities will be investigated under Title VI. 

The OCR Guidance is well-intended but ill-conceived. Not only does it 
conflict with important academic values, but it is not likely to survive direct legal 
challenge since it suffers from the defects that huvc co::.used courts to invalidate 
campus speec~ codes as vague, overbroad and chilling of free speech. 

The Guidance suffers from a number of other serious defects." To give just 
one example, it directs investigators to consider how the alleged harassment would 
be perceived by a "reasonable person of the same ...race of the victim under similar 
circumstances." In a recent Supreme Court decision, Justice O'Connor implicitly 
rejected this approach in a Title VII case, ruling that conduct must be measured by a 
reasonable "person" standard. 

. ., 

We would very much appreciate the opportunity to pursue this issue with 
you further. While we are fully supportive of efforts to protect students from ral2ial 
harassment, it is extremely important that this worthwhile goal be pursued without 
interfering with fundamental rights of free expression so critical to the proper : 
functioning of our universities. These rights are no less important to minority, 
students, and we urge the Administration to work with us to preserve those rights 
while at the same time protecting students from racial harassment. 

Sincerely, 

7/ 
Terry W. Hartle 
Vice President 

TWH:wls 
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DEPARn..ENT OF EDUCAnON 

Racial. Incidents and Harassment 
AgaInSt Students' at Educational 

, InstItutions; Investigative Guidance 
. .. . 
~""T10N: Notice of investigative guidance. 

S~~MA~Y:The Assistant Secretary for 

CiVil Rights announces investigative 

guidance. under title VI of the Civil 

Rights Act of 1964. that has been 

provided to the Office for Civil Rights 

(OCR) Regional Directors on the 

procedures and analysis that OCR staff 

will follow when investigating issues of 

racial incidents and harassment against 

students at educational institutions. The 

investigative guidance incorporates and 

applies existing legal standards and 

clarifi?s OCR's investigative approach in 

cases mvolving racial incidents and 

harassment. 

EFFECTIVE DATE: March 10. 1994. 

FOR FURTHER INFORMATION CONTACT: 

Jeanette J, Urn. U.S. Department of 

Education. 400 Maryland Avenue. SW.• 

room ~036 Switzer Building. 

Washington. DC 20202-1174. 

Telephone: (202) 205-8635. Individuals 

who use a telecommunications device 

for the deaf (TDD) may call the roD 

number at (202) 205-9683 or 1-800­
421-3481.. 

SUPPLEMENTARY INFORMATION: Title VI of 

the Civil Rights Act of 1964 (title VI). 42 

U.S.C. 2000d et seq .. prohibits 
discrimination on the basis of race. 
color. or national origin in any program 
or activity receiving Federal financial 
assistance. The Department of 
Education (Department) has 

. promulgated regulations in 34 CFR part 
100 to effectuate the provisions oftide 
VI with regard to programs and 
activities receiving funding from the 
Department. The regulations in 34 CFR 
100.7(c) provide that OCR \\.'ill 
inv?stigate whenever a compliance 
!evIew. ~po~. ~omplaint. or any other 
mformation mdicates a possible failure 
to comply with title VI and tho 
Department's implementing regulations. 
The Department has interpreted title VI 
as prohib,iting racial harassment. 

The eXlstence of racial incidents and 
harassment on the basis of race. color. 
or national origin against students is 
disturbing and of major concern to the 
Department. Racial harassment denies 
students the right to an education free 
of discrimination. To enable OCR to 
investigate those incidents more 
effectively and efficiently. a 
memorandum ofinvestigative guidance 
has been distributed to OCR staff. The 
substance of this memorandum and the 
ac.companying legal compendium are 
being published today with this notice 

to apprise recipients and students of the 
legal standards. rights. and . . . 
responsibilities under title VI with 
regard to this issue. 

The guidance outlines the procedures 
and analysis that OCR will follow when 
investigating possible violations of title 
VI based upon racial incidents and 
harassment. The guidance relies upon. 
current legal standards. 

Dated: March 7. 1994. 


Norma V. Cantu. 

Assistant Secretary for Civil Rights. 

Investigative Guidance on R.acial 

Incidents and Harassment Against 

Students 


This notice discusses the investigative 
approach and analysis that the Office for 
Civil Rights (OCR) staff will follow 
when investigating issues of 
discrimination against students based 
?n ~lleged, racial.incidents-including 
mCidents involvmg allegations of 
harassment on the basis of race-that 
occur at educational institutions. t This 
guidance is supplemented by a 
corresponding compendium of legal 
resources for detailed legal citations and 
examples. 

Under title VI of the Civil Rights Act 
of 1964 (title VI) and its implementing 
regulations. no individual may be 
excluded from participation in. be 
denied the benefits of. or otherwise be 
subjected to discrimination on the 
ground of race. color or national origin 
und~r any program or activity that 
recelVes Federal funds. Racially based 
conduct that has such an effect and that 
consists of different treatment of . 
students on the basis of race by 
re~pients' agents or employees. acting 
Wlthin the scope of their official duties 
violates title VI. In addition. the ' 
existence of a racially hostile 
environment that is created. 
encouraged. accepted. tolerated or left 
uncorrected by a recipient also 
constitutes different treatment on the 
basis of race in violation of title VI. 
These forms of race discrimination are 
discussed further below.2 

• Tbis-Investigative guidance is directed at 
c.onduct tbat constitutes race discrimination under 
htle VI of the Civil Rights Act of 1964. 42 U.S.c. 
2000d et seq, (title VI). and its implementing 

. regulations at 34 CPR Part 100. end not at tha 
content of speech. In cases In wbich verbal 
~tatements or other fonus of expression are 
!nvo~ve~. consideration will be given to any . 
Impllcallons of tbe First Amendment to the United 
States Consti tu tion. In such cases. regional staff will 
consult with headque.rters. 
.. 2 F~: tbe sake of simplicity and clarity. the term 

. race shall be used throughout this guidance to 

r~fer to al.1 forms of discrimination prohibited by 

litIe VI-I.e.. rece. color. and national origin. 


Jurisdiction 

In all cases. OCR must first decid~ 
whether it has jiliisdiction over claims 
involving racial incidents or 
harassment. Under the Civil Rights 
Restoration Act of 1987.3 OCR generally 
has institution-wide jurisdiction over a 
recipient of Federal funds. . 

Ifan institution receives Federal 
funds, title VI requirements apply to all 
of the academic, athletic. and 
extracurricular programs of the 
institution. whether conducted in. 
fa~ilities of the recipient or elsewhere. 
Title VI covers all of the uses10f 
property that the recipient owns and all 
of the activities that the recipient 
sponsors. Title VI covers all of these 
operations. whether the indiViduals 
involved in a given activity are students. 
faculty, employees. or other participants 
or outsiders. • 

Standard Different Treatment by Agents 
or Employees "- : 

As with other types of discrimination 
c~aims, OCR will first apply a standard 
different treatment analysis to 
allegations involving racial incidents 
perpetrated by representatives of 
rec~p~ents. ,Under this analysiS. a 
reClpient VIolates title VI if one of its 
agents or employees. acting within the 
scope of hi:; or her official duties. has 
treated a student differently on the basis 
of race. color. or national origin in the 
co~t~xt of,an educational program or 
actiVity WlthOut a legitimate. 
nondiscriminatory reason so ~s to 
interfere with or limit the ability of the 
student to participate in or benefit from 
the ~rvices, activities or privileges . 
prOVIded by th~ recipient.4 In applying 
this standard dlfferent treatment 
analysis, OCR staff will address the 
follOwing questions- ' 

(1) Did an official or representative 
(agent or employee) of a recipient treat 
someone differently in a way that 
interfered With or limited the ability of 
a student to participate in or benefit 
from a program or activity of the 
recipient? 

(2) Did the different treatmeht occur 
in ~e course of authorized or assigrled 
d~ties or responsibilities of the agent or 
employee?' . I l 

i,• See 42 U.S.c. 2000d-4 (1988) (amending title 
VI). I i 

4 Note thatlluch Incidents can constitute 1 
violations of title VI even If they do not constitute 
"~nt." so long as they do constitute direct 
dllfBren~ tre8!l'llent by agents or employees. as 
defined, In thiS section. that Interferes with or limits 
the ability of. student to participate inor benefit 
from tbe recipient's progl'llIlU or activities. 

S As used throughout this invelltigati~e guidance 
the determination as to wbether an egent or • 
employee of a recipient is acting within the scope 

" 
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(3) Was the different treatment based 
onrace, color, or national origin? 

(4) Did the context or circumstances 
of the incident provide a legitimate, 
nondiscriminatory, nonpretextual basis 
for the different treatment? 

Where, based on the evidence 
obtained in the investigation, questions 
1-3 are answered "yes" and question 4 
is answered "no," OCR will conclude 
that there was discrimination in 
violation of title VI wider this standard 
different treatment analysis. Ifquestions 
1, 2 or 3 are answered "no," or if 
questions 1 through 4 are answered 
"yes," OCR will find no violation under 
this theory. Ifwarranted by the nature 
and scope of the allegations or evidence, 
OCR will proceed to determine whether 
the agent's or employee's actions 
established or contributed to a racially 
hostile environment as described below. 
OCR also will conduct a "hostile 
environment" analysis where actions by 
individuals other than agents or . 
employees are involved. 

Hostile Environment Analysis 
A violation of title VI may also be 

found if a recipient has created or is 
responsible for a racially hostile 
environment-i.e., harassing conduct 
(e.g., physical, verbal, graphic, or 
written) that is sufficiently severe, 
pervasive or persistent so as to interfere 

. with or,limit the ability of an individual 
to participate in or benefit from the 
services, activities or privileges 
prOvided by a recipient. A recipient has 
subjected an individual to different 
treaunent on the basis of race if it has 
effectively caused, encouraged, 
accepted, tolerated or failed to correct a 
racially hostile environment of which it 
has actual or constructive notice (as 
discussed below). 

Under this analysis, an alleged 
harasser need not be an agent or 
employee of the recipient, because this 
theory of liability under title VI is 
premised on a recipient's general duty 
to provide a nondiscriminatory 
educational environment. 

To establish a violation of title VI 
under the hostile environment theory, 
OCR must find that: (1) A racially 
hostile environment existed; (2) the 
recipient had actual or constructive 
notice of the racially hostile 
environment; and (3) the recipient failed 
to respond adequately to redress the 
racially hostile environment. Whether 
conduct constitutes a hostile 
environment must be determined from 

of his or her official duties or employment must be 
made on a case-by<ase basis. taking into account 
such factors as the relationship between the partIes 
and the time. location and context of the alleged 
harassment. 

the totality of the circumstances, with 
particular attention paid to the factors 
discussed below. 

Severe, Pervasive or Persistent Standard 
To determine whether a racially 

hostile environment eXists, it must be 
determined if the racial harassment is 
severe, pervasive or persistent. OCR will 
examine the context, nature, scope, . 
frequency, duration, and location of 
racial incidents, as well as the identity, 
number, and relationships ofthe . 
persons involved. The harassment must 
in most cases consist of more than 
casual or isolated racial incidents to 
establish a title VI violation. Generally, 
the severity of the incidents needed to 
establish a racially hostile environment 
under title VI varies inversely with their 
pervasiveness or persistence.· 

First of all, when OCR evaluates the 
severity of racial harassment, the unique 
setting and mission of an educational 
institution must be taken into account. 
An educational institution has a duty to 
provide a nondiscriminatory ­
environment that is conducive to 
learning. In addition to the curriculum, 
students learn about many different 
aspects of human life and interaction 
from school. The type of environment 
that is tolerated or encouraged by or at 
a school can therefore send a 
particularly strong signal to, and serve 
as an influential lesson for, its students. 

This is especially true for younger, 
less mature children, who are generally 
more impressionable than older 
students or adults. Thus, an incident 
that might not be considered extremely 
harmful to an older student might 
nevertheless be found severe and 
hannful to a younger student. For 
example, verbal harassment of a young 
child by fellow students that is tolerated 
or condoned in any way by adult _ 
authority figures is likelyto have a far 
greater impact than similar behavior 
would have on an adult. Particularly for 
young children in their formative years 
of development. therefore, the severe, 
pervasive or persistent standard must be 
understood in light of the age and . 
impressionability of the students 
involved and with the special nature ­
and purposes of the educational setting 
in mind. _ 

As with other forms of harassment, 
OCR must take into account the relevant 
particularized characteristics and 
circumstances of the vicllin~pecially 
the victim's race and age-when 
evaluating the severity of racial 
incidents at an educational institution. 
If OCR determines that the harassment 
was sufficiently severe that it would . 
have adversely affected the enjoyment 
of some aspect of the recipient's 

educational. program by a reasonable 
person, of the same age aDd race as the 
victim, under similar cirdumstances, . 
OCR will find that a hostile . 
environment existed. The perspective of 
a person of the same race as the victim . 
is necessary because race is the 
immutable characteristic upon which 
the harassment is based. The reasonable 
person standard as appli~ to a child 

- must incorporate the age, intelligence 
and experience of a person under like 
circumstances to take into account the 
developmental differences in maturity 
and ~rception due to age. 

To determine severity, the nature of 
the incidents must also be considered. 
Evidence may reflect whether the 
conduct was verbal or physical and.the 

. extent of hostility characteristic of the 
incident. In some cases, a racially 
hostile environment requiring 
appropriate responsive action may 

- result from a single incident that is 
sufficiently.Jlevere. Such incidents may 
include, for example, injury to persons 
or property or conduct threatening . 
injury to persons or ~roperty. 

The size of the reclpient and the 
location of the incidents also will be 
important. Less severe or fewer . 

-incidents may more readily create racial 
hostility in a smaller environment, such 
as an elementary school, than in a larger 

-environment, such as a college campus; 
-The effect of a racial incident in the 
private and personal envirOnment of an 

. -individual's dormitory room may differ 
from the effect of the same incident in 
a student center or dormitory lounge. 

The identity, number, arid 
relationships of the individuals 
involved will also be considered on a 
case-by-case basis; For example, racially 
based conduct by a teacher, even an 
"off-duty" teacher, may have a greater 
impact on a student than the same 
conduct by a school maintenance 

. worker or another student. :The effect of 
conduct may be greater if perpetrated by 
a group of students rather than by an 
individual student. : 

In determining whether a hostile 
environment exists, OCR investigators 
will also be 81ert to the possible 
existence at the recipient ulstitution of 
racial incidents other than those alleged 
in the complaint and will obtain 
evidence about them to determine 
whether they contributed to a racially 
hostile environment or corroborate the 
allegations. -_ - i 

Finally, racial acts need not be . 
targeted at the complainant!in order to 
create a racially hostile environment. 
The acts may be directed at anyone. The 
harassment need not be based on the 
ground of the victim's or complainant's 
race, so long as it is racially:motivated 
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(e.g.• it might be based on:the race oia 
friend or m;sociate of the victim). 
Additicmally. the harassment need not 
result in tangible injury or.detriment to 
the victims ofthe haxassment. 
. IfOCR finds that a hostile 
environment existed under these 
standards. tbenil wiJIproceed to 
determine whether the redpient 
received notice of the harassment. and 
whether the recipient took reasonable 
steps to respond to the harassment. 

Notice 

Though the recipient may not be 
responsi~ directly for all harassing 
conduct. the recipient does have a 
responsibility to .provide a 
nondiscrim.iDatory educational 
environment Ifdiscriminatory conduct 
-causes a racially hostile environment to 
develop that affects the enjoyment of the 
educational program for the student{s) 
being harassed. and if the 'recipient has 
actual or constructive notice of the 
hostile environment. the recipient is 
required to take appropriate responsive 
action. This is the case regardless of the 
identity of the person(sJ committing the 
harassment-a teacher. a student. the 
grounds crew, a cafeteria worker. 
neighborhood teenagers. a visiting 
baseball team. a guest speaker. parents. 
or others. This is also true regardless of 
how the recipient received notice. So 
long as an agent or responsible 
employee ofthe recipient received 
notice. that notice will be im.puted.to 
the .recipient. 

A reC1pient can receive notice in 
many different ways. For example. a 
student may have filed a grievance or 
complained to a teacher about fellow 
students mcially harassing him. or her. 
A student. parent. or other individual 
may havecontaded ot.hm:'appropriate 
personnel. such as a principal. campus 
security. an af5:mmtive.action officer. or 
staff in the office of student affairs • .An 
agent or responsible employee of the 
institution may have witnessed the 
harassment. The 'recipient may lm1l'8 
received notice in an indinlct manner. 
from sources.such as a member of the 
school staff. a member of the 
edllCa:tiOnalor 10c:a1 community. ortbe 
media. The mcipientalso may have 
received notice from .flyers about the 
incident(s) posted JII'OUO.Ii .the schooi. 

Incases Where the tecipient did DDt 
have actuld nBtice. the recipimn may 
have had constructive notice. A 
recipient is charged wi1h constructive 
notice ofa hostile environment if., upon 
reasonably diligent inquiry in the 
exercise of reasonablecare. it should 
have known ofthe disnimh18tion. In 
other words. iftile recipient could have 
fC'uod out about the harasstllent had it 

made a p.roperinqulry. and if the 

recipient shonld have made such an 

inquiry, knowledge of the.harassment 

will be imputed to the recipient. A 

.recipient also may be charged with 

constructive notice if it has notice of 

some, but not ail. ofthe incidents 

involved in a particular complaint. 


In 'SOme cases. the pervllsiV'eDess. 
persistence. or severity ofthe racial 
harassment may be enoogb to infer that 
the recipient had notice of the hostile 
environment (e.g.• ,a maaBy moUnted 
assault on a group of students,. A . 
finding that 8 recipient bad constructive 
notice of a hostile environment meets 
the notice requirement of the analysis•. 

If the alleged harasser is an 888l1t or 
employee of a recipient•.acting within . 
the ~ope ofhis Dr her official duties 
(i.e.• such that the individual has actual 
or apps:rent authority ~ the stuoOOntll 
involved). then the individual will be 
considered to be acting in en ~ency 
capacity ancithe recipient wilt be 
deemed to hue constructive not4ce of 
the harassment. If the ~pient does not 
have a policy that prohibits the conduct 
ofracial harassment. m does not have 
an accessible procedure by which 
victims of hamssment caR make their 
complaints known to appropriate 
officials. agency capacity-and thns 
constructive notice-i.s established. 

The existence of both 8 policy and 
grievance procedure applicable to :r:acial 
harassment (depending upon their . 

, scope. acces&ibility and clarity. and 
upon the acts of harassment) is reltMmt 
in the determination of agency capacity. 
A poiiq or grienmce procedure 
applicable to harassment must be clear 
in the types ofcondoct prohibited in 
order for students to know und. 
understand their rights and 
responsibilities. Asdisc:ussed above. in 
the education conte:lt't. the person from 
whose perspective the apparent 
authority ofan agent.or employee ofa 
recipient must be evaluated is:a 
reasonable student ofthe same .age. 
intelligence and·experiImce as the 
alleged victim of the harassment. 

Finally. morder to find that :the 
recipient had a duty to respmd to 
notice ofa:raci.ally hostile environment. 
OCR must examine th1!I facts and 
circumstances to establish thet the 
recipient knew or.shoUld ha~ known 
that the 1:onduct was.of a racial nature 
or had sufficient information to 
conclude that itmay have been rnci.ally 
based. OCR will considerwhether the 
incident involtmd explicitly racial 
conduct or whether the drc:mnstances 
indicate thai. through symbols or other ' 
persuasive factolS. the TeCipient should 
have .recognized that the condn.ct was in 
fact. or was reasonably tiXe!y to have 

been.; mc:iaJ. (e.g.. the hangmg of nooses. 
random ~:againstminorities. 
etc.). 

Recipient's RespollSe 

Once a recipient has n~ of a 
racially hostile environment. the 
recipient has a legal duty to takti 
reasonable steps to eliminate, it.6 Thus. 
ifOCR finds that the recipient took 
responsive action. OCR wil18\1aluate the 
appropriaten1'J'SSof the responsive action 
by examining :reasonableness. 
timeliness. and effectiveness. The 
appropriate response to a racially . 
hostile environment must be tailored to 
redress fully the specific p1'oolems 
experienced lIt the institution as a result 
of the harassment. In addition. the 
responsive action must be Teasonably 
calculated to prevent reClIlTellce and 
ensure that participants are not 
restricted 'in their participation or 
benefits as a result of a racially hostile 
environment created by students or 
nonemployees. ' 

In evaluating a recipierrt''Sresponse to 
a racially hostile environment. OCR will 
exam.tne disciplinary policies. grievance 
policies. and any applicableairti. 
harassmeat policies.1 OCR also will 
determine whether the responSive 
action was consistent with any 
established institu.tional policies or with 
responsive action taken with respect to 
simila: .Incidents. ' 

Examples of pasmbiee1ements of 
appropriate responsiw action tncil1de 
impos:i1im:t ofdisciplinary measmes. . 
development .end dissemination ofa 
policy pralUhiting racial harassrrum!. 
provision ofgriev.ence or complaint 
procedures. im.pJeme:ntatian ofracia1 
awareness t:ra.ining. and provision. of 
counseling for the victims of racial 
harassment. 

Conclusion 

OCR will investigate allegations of 
raciallnddents where the incidents fall 
within its jurisdidion. Based on the 
facts and circumstances of each case. 
OCR will use1rlth:eror both the standard 
differen~ treatment analysis and the 
hostile ennronment analysis to 
determine whether title VI hm; been 
violated. 

..Of course. a nltlptent can and sbould Investigate 
and f89pOnd 'Ie lftdi.vidGaI fIICial mcidents if and '81 
tbey ~ardlau otwbelhlllftuly partieulsr 
Incident Is sevne_sb by itsaIflO llIIIabliah. 
racially hostilaimv!ronment \lIldar Title VI. By 
doing so In a timely and thorougb manner. the 
recipient migbt prevent the development.of. 
radally !bI:uItiJe erwilatull8Dt. 

'OfCOQrM. oc:a Dllmot endon;e 'Or pretaibe 
s~bar alnduet 'OOdee or 'othercampus'P,SIllciee 
to the __that 'IiI&y 'Violate the First Amendment 
to the United States Constitution. . ' 
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If OCR dete~e~ that an agent or 
employee. acting WIthin the scope of his 
or her employment. treated someone 
differently on the basis of race. color. or 
national origin without a legitimate. 
nondiscriminatory reason for the 
treatment (i.e., direct different 
treatment), then OCR will conclude that 
Title VI was violated. IfOCR determines 
that a racially hostile environment 
exists at a recipient. the recipient had 
notice of it, and the recipient failed to 
take adequate action in response to the 
hostile environment. OCR will also find 
a violation. If OCR determines that a 
hostile environment was not 
established. or that a hostile 
environment was established but that 
the recipient either (1) did not have 
notice of it: or (2) had notice of it and 
took adequate action in response. OCR 
will find no violation. 

Appendix-Racial Incidents and 
Harassment Against Students­
Compendium of Legal Resources 

This compendium provides an outline 
summarizing key legal resources 
(including statutes. regulations. cases, 
and letters of findings) to serve as a 
reference for the Office for Civil Rights 
(OCR) staff in investigating possible. 
discrimination against students based 
on racial incidents-including incidents 
involving allegations of harassment on 
the basis of race-that occur at 
educational institutions. It is intended 
to be used in conjunction with the 
investigative guidance on racial 
incidents and harassment, and follows 
the same general outline as that 
guidance. I 

The investigation ,and analysis of 
cases under title VI of the Civil Rights 
Act of 1964. 42 U.S.C. 2000d. (title VI) 
relies. to a large extent, on case law 
developed under Title VII of the Civil 
Rights Act of 1964. 42 U.S.C. 2000e •. 
which prohibits discrimination on the 
basis of race. color. national origin, sex. 
and religion in employment.:z See Dillon 

•The investigetlon guidance is directed at 
conduct that constitutes race discrimination under 
Title VI of the Civil Rights Act of 1964. 42 U.S.c. 
§ 2000d et seq•• (Title VI). and not at the content of 
speech. in cases In which verbal statements or other 
forms of expression are Involved. consideration will 
be given to any implication of the First Amendment 
to the United State. Constitution. In 8uch cases. ' 
regionelstaff will consult with headquarters. 

The tenn "race" shall be used thrOughout this 
compendium to refer to all forms of discrimination 
prohibited by Title VI-I.e•• race. color. and 
national origin. 

1 Note that in addition to raciallnddentsl 
harassment case.. many sexual harassment cases 
are cited throughout this compendlum-because 
the legal standards and theories applicable to these 
two pifferent types of diacriminatlon are similar. 
See Drinkwater v. Union CArbide Corp.• 904 F.2d 
8S3. 859-60 (3d Clr. 1990) (both racial and sexual 

County District No.1 and South 
Carolina State Department of 
Education, No. 84-VI-16 (Civil Rights 
Reviewing Auth. 1987): United States v. 
LULAC, 793 F.2d 636. 648-49 (5th Cir. 
1986): Georgia State Conference of 
Branches ofNAACP v. Georgia, 775 
F.2d 1403.1417 (11th Cir. 1985): and 
NAACP v. Medical Center, Inc., 657 
F.2d 1322 (3d Cir. 1981), See also. 
generally, EEOC Revised Enforcement 
Guidance on Recent'Developments in 
Disparate Treatment Theory, No. N­
915.002 Uuly 14, 1992).3 

I. Jurisdiction 
OCR must first decide whether it has 

jurisdiction over a claim involving 
racial incidents or harassment. OCR has 
jurisdiction if the complaint alleges that 
the racially based conduct occurred in 
the context of an operation of an 
elementary, secondary, or' . 
postsecondary school or ~stitution, or 
other entity that is a recipient of Federal 
funds. 

A. Title VI Prohibits Race 

Discrimination in Federally Funded 

Programs and Activities 


Title VI prohibita race discrimination 
in programs and activities that receive 
Federal financial assistance. See also 34 
CFR part 100 (regulations effectuating 
provisions of title VI)~ 

B.OCR Has Institution-Wide 
Jurisdiction 

Under the Civil Rights Restoration Act 
of 1987.' OCR generally has institution-. 
wide jurisdiction over a recipient of 
Federal funds.s 

. C. Allegation Must Relate to an 
"Operation" ofRecipient. 

Discrimination must be alleged in an 
"operation" of a recipient. See 42 U.S.C. 
2000d-4a. 

D. Specific Discririlinatory Actions 

Prohibited 


The regulations implementing Title VI 
include provisions prohibiting 
discrimination based on race in terms 
'of: 

(1) Services: Provision of services or 

other benefits. 34 CFR 100.3(b)(1)(iii). 


haressment are actionable based on right to 
nondiscriminatory environment). 

lOf course. OCR will consider the differences 
between the contexts ofemployment and education. 

-See 42 U.S.c. 2000d-4 (1988) (the section which 
amends Title VI). 

, Note. however. that tha Waggoner Amendment, 
20 U;S.c. 1144(h). prohibits Federal agencies from 
directing or controlllng the membership activities 
or internal operations of privataly funded 
fraternities and sororities whose facilities are not 
owned by the recipient. This provision does not bar 
OCR from regulating reclpienta with respect to 
other activities of these groups. 

(2) Privileges: Restriction of an 
individual's enioymen~ of an advantage 
or privilege enjoyed by; others. 34 CFR 
100.3(b)(1)(iv). ' 

(3) Participation: Opportunities to 

participate. 34CFR 100.3(b)(1)(vi). 


The regulations also include a 

general. catchall provision prohibiting 

race discrimination. See 34 CFR 

100.3(b)(5). 


II. Standard Different Treatment by 

Agents or Employees 


As with other claims ~f race 
discrimiIiation under Title VI, OCR 
should first apply a standard different 
(disparate) treatment analysis to '. 
allegations involving racial incideIits 
perpetrated by representatives of 
recipients. In doing so. OCR must 
determine whether a student was 
treated differently than other students 
on the basis of race without a legitimate, 
nondiscriminatory, nonpretextual 
reason. ,­

The basic elements of it different 

treatment case were set out by the U.S. 

Supreme Court in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973) 
(focusing on indirect evidence of such 
treatment), a Title vn employment case. 
See also United States Postal Service 
Board of Governors v. Aifens. 460 U.S. 
711 (1983); Texas Department of 
Community Affairs v. Burdine, 450 U.S. 
248 (1981). 

A. Prima Facie Case 
(1) Identify the racial group to which . 

the complainant belongs for purposes of 
differential treatment analysis. 

(2) Determine whether the 
. complainant was treated differently 
than similarly situated members of other 
racial groups with regard to a service, 
benefit. privilege, etc., from the 
recipient. See. e.g., University of 
Pittsburgh, OCR Case No. 03-89-2035 
(campus police treated black students 
more severely than white students); 
Roosevelt Wann Springs Institute for 

Rehabilitation, OCR.Case No. 04-89­
3003 (similar). . 


B. Rebuttal of Prima Facie,Case by 
Showing Legitimate. Nondiscriminatory 
Reason for Treatment 

After a prima facie case of race 
. discrimination has been established 
against the recipient, OCR must then 
determine whether the recipient had a 
legitimate, nondiscriminatory reason for 
its action(s) which would rebut the 
prima facie case against it. 

C. Recipient's Rebuttal Ove'rr:ome With 

Showing of Pretext 


If the prima facie case of • 

discrimination is rebutted, OCR must 
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next determine whether the recipient's 
asserted reason for its action{s~.is a mere 
pretext for discrimination.. Ultimately. 
however. the weight of the evidence 
must convince OCR that actual 
discrimination occurred. SeeSt. Mary's 
Honor Centerv. Hicks. 113 S.Ct. 2742 
(t993) (under title vn disparate 
treatment analysis. ultimate burden of 
persuasion regarding intentional 
discrimination remains at all times with 
plaintiffl. 

III. Hostile Environment Analysis 

A violation etf Title VI may be found 
if racial harassment is severe, pervasive. 
or persistent so as to constitute a hostile 
or abusive educational environment. . 
See Meritor Savings Bank v. Vinson. 477 
U.S. 57 (1986) (sets similar standard for 
sexual harassment under titie VII) 
(relying on Rogers v. EEOC. 454 F..2d 
234.238 (5th Cir. 1971) (race 
discrimination can consist of an 
"environment beavily charged with 
ethnic or racial discrimination"). <:ert. 
denied. 406 U.S. 957 (1972)); Hamsv. 
Forklift Systems. Inc .• 114 S.Ct. 367 
(1993) (reiterating Mentor standard). 
Accord. Hicksv. Gates Rubber Co.• 833 
F.2d 1406.1412 (10th Cir. 1987); Snell 
v. Suffolk County. 782 F.2d 1094. 1102 
(2d Cir. 1986); Groyv. Greyhound Lines. 
East. 545 F.2d 169, 176 (D.C. CU. 1976) 
(noting with approval that EEOC has 
consistently beld that title Vllgives 
employee right 10 "'a working 
environment free 01 ncial 
intimidation' "}. See also. ag., De[umce 
College. OCR Case No. 05-90-2024 
(violation where college was aware of 
"r.epeated" and "patently offensive" 
verbal and pbysical racial harassment 
committed by Students~ 

Whether conduct constitutes a hostile 
environment must be determined from 
the totality of the circumstances. See . 
Harris v. Foridift Systems, Inc., 114 S.O. 
367 (1993) (under tine vn, factors to 
consider may include freqt.tency and 
severity of discriminatory conduct, 
wbether it is physically threatening or 
humiliating or merely offensive, and 
wbether it interferes with work 
performance; psychological hann is oot 
required but may be taken into .account 
like any other relevant factor): Johnson 
v. Bunny Bread. 646 F.2d 1250, 1251 
(8th Cir. 1981) (court examined nature. 
frequency. and content of racial 
harassment, as well as identities of 
perpetrators and victims). See also 
Snell, 782 F.2d at 1103 (citing Henson 
v. City ofDundee. 682 F.2d897. 904 
(11th Cir. 1982)) (same standard for 
sexual harassment). 

A. Harossm.entMDst Be Se'Ve're. 
Pervasive or P1:!rsistent 

1. Pervasive or Persis1e.nt . 

Where the harassment is not 
sufficiently severe, it must consist of 
more than .casual or isolst9d racial 
incidents to create a Taciany hostile 
environment. Compare Trenton Junior 
ColJege, OCR Case No. .o7-87~006 (title 
VI violated wher;e ooUege failed to 
provide adequate security forbId 
basketball pIayars wbo were -subjected 
to a break-in, cross-burning. and 
placement of raccoon skins at their 
campus residences) with University of 
Califetmia. Sarrta Cnn, OCR Cas9 No. 
09-91~002 tno finding ohadal 
harassment where cx::R fmmd only 
isolated individual incidents over three­
year period). See also. e.g., Snell. 782 
F.2d at 1103 {"To establish a hostile 
atmosphere." .. .. plaintiffs must prove 
more than a few isolated incidents of 
racial enmity" .. •. Casual comments. 
or accidental or sporadic conversation. 
will not trigger equitable relier,): Gates 
Rubber Co., 833 F.2d 1406;.Pr:nreHv. 
Missouri State Higbwayand 
Transportation Department. 82.2 F.2d 
798 (8th Cir. 1986); Moylan v. Maries 
County, 192 F.2d 146 (8th Cir. 1986'; 
Henson. 682 F.2d at 904 {quoting 
Rogers. 454 F.2d at 238). 

OCR and Federal courts have found a 
hostile environment where 'there was a 
pattern or practice of harassment. or 
where 1h.e hara.ssment was sustained 
and nontrivial. See. ag.. Wnpato School 
District No. 207, OCR Case No. 10-82­
1039 (Title VI violated whereteacber 
repeatedly treated minority students in 
racially derogatory manner). Compare 
Walker v. Ford Motor Co., 684 F.2d 1355 
(11th Cir. 1982) (hostile environment 
where use of derogatory terms was 
"repeated. continuous. and prolonged") 
with Gilbert v. aty ofLittle Roclc,122 
F.2d 1390 (8th Cit. 1983) (hostile 
environment not created by isolated and 
allegedly unrel.ated racial slurs). cert. 
denied. 466 U.S. 972.{1984). 

2. Severe 

The severity oCindividualincidents 
must also be considered. See. e.g.. . 
Vance v. Southern Bell Telephone and 
TeJegraph Co.• 863 F.2d 1503. 1510-11 
(11th Cir. 1989) {determination whether 
conduct is "severe and pervasive" does 
not tum solely on number 1){incidents: 
fact-finder must examine gravity as well 
as frequency) {decided under 42. U.S.C. 
1981}: Carrero v. New Yadc CityHOI.1.:Sir:rg 
Authority, -890 F.2d 569, 578(ld Cir. 
1989) ("It is not how long the" .. .. 
obnoxious course of conduct lasts: The 
offensiveness of the individual actions 

.. .. .. is also a factor to he 
considered..··'. , 

Generally. the severity ofthe 
incidentsIl8Bded to establish a racially 
hostile en'Viromnent varies invtmely 
with their pervasiwnes; or persistence. 
See EEOC Policy Guidance ~ Current 
ISSlleS ofSexuai Harassment. No. N­
915..050 (Mar. 19. 1990)-("the more 
severe the harassment. the less need. to 
show a repetitiw series of incidents"). 

a. SpeckJl misSion -and duties of 
educational lllstitutions. The unique 
setting and mission of an educational 
institution.must be taken into aocount 
when OCR evaluates the severity of 
racial harassment under title VI. School 
officials have a duty to provide a 
nondiscrimiD.atory environment 
conducive to learning. See generally 34 
CFR part 100 .(.regulations prohibiting 
any form of race discrimination wbich 
interferes with educational programs or 
activities under title Vll. ; 

b. CharacteriStics and circumstances 
of victirn-espedally mceand-age. OCR 
must take .into acCount the I 

characteristics and circumstances of the 
victim nn a .c.ase-by-case basJ.s-.;­
particularly the victim's race.and age­
when evaluating the severity of.racial 
incidents at an educational institution. 
See Harris v. brternatianal Paper Co.. 
765 F. Supp. 1509. 1515-16!D; Me. 
1991) (the appropriate standard to apply 
in a "hostile environment racial 
harassment case is that 01 a ·.reasonable 
bla~ person"'). See also. e.g.• E11ison v. 
Brody, 924 F.2d 872 (9th Cit. 1991) 
(discussing.differen,ces in per5p,ectives 
of men and wetmen .toward sexual 
harassment. and need to examine 
harassment from perspective of 
reasonable victim with ciJ.aracteristic 
upon which barassment was based). 

The reasonable person standard as 
applied to children is ~at of a: 
reasonable person of like age. 
intelligence. and experience Wlder like 
circumstances." Restatement (Zd), Torts•. 
SectlonZ83A (1965) (Comment b: "'The 
special standard to be applied in the 
case of children arises out of the public 
interest in their welfare and protection 
.... *"). See also.,e.-g.. Honeycuttv. 
CitrO/Wichita. 247 Kan. 250. 796P.2d 
549 (Kan. 1990) {adopting Restatement 
standard); Standnrd v. SlJine. 278 S.c. 
337. 2.95 S.E..2d 786 (S.c. 1982) (samej; 
Camerlrode v. Thomas. 209 Neb. 843. 
312 N.W.2d 260 {Neb. 1981) {same). 

c. Nature 0/incident. Tha nature of 
the incident(s) should also be ' 
considered. See. :e.g.. Vancev. Southern 
Bell Telephone and TeJ~ Ca.. 863 
F.2d at 150&-10 {hostile 1!m.vironment . 
created where noose was hung twice at 
employee'~ wrukstationJ; Watts ,,~ New 
York City PolWe Department. 724 F. 
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Supp. 99,105 (S.D.N.Y. 1989} (same, 
based on two sexual assaults). 

A single incident that is sufficiently 
severe may establish a lacially hostile 
environment. See EEOC Policy 
Guidance on Cwrent Issues of Sexual 
Harassment, No. N-91S.0SO (Mar. 19, 
1990) and cases cited therein; Barrett v. 
Omaha National Bank. 584 F. Supp. 22 
(D. Neb. 1983), aird, 726 F.2d 424 (8th 
Cir. 1984) (sexually hostile environment 
established by sexual assault).. 

d. Size ofrecipient and location of 
incidents. The size of ths recipient and 
the location of ths incidents also may be 
important. 

e. Identity ofindividuals involved. ' 
The identity, number. and relationships 
of the individuals involved will also be 
considered on a case-by-case basis. See. 
e:g., Wapato School District No. 207. 
OCR Case No. 10-81-103.9 (racial 
harassment of students by teaCher was 
particularly o;>probrious) .• 

f. Other incJdents at the recipient. 
OCR will also consider other racial 
incidents at the institution. See, e.g., 
Midwest City-Del City Public Schools. 
OCR Case No. 06-92-1012 (finding of 
racially hostile environment based in 
part on several racial incidents at school 
which occurred shortly before incidents 
in complaint). 

g. Harassment need not be directed 
specifically at complainant or tangibly 
harm complainant or victim. The 
regulations implementing TUle VI 
provide that a complaint may be filed by 
"lalny person who believes himself or 
any specific class of individuals to be 
subjected to discrimination prohibited 

. by this part." 34 CFR 100.7(b). Thus. in 
hostile environment cases. the 
harassment need not be targeted 
specifically at the individual 
complainant. See Waitman v. 
International Paper Co., 875 F.2d 468, 
477 (5th Cir. 1989) (all sexual graffiti in 
office. not just that directed at plaintiff, 
was relevant to plaintifrs claim); Hail v. 
Gus Construction Co.• 842 F.2d 1010, 
1015 (8th Cir. 1988) (evidence of sexual 
harassment directed at· others is relevant 
to show hostile environment); Gates 
Rubber Co.• 833 F.2d at 1415 ("one of 
the critical inquiries in a hostile 
environment claim must be the 
environmenf' as a whole) (emphasis in 
original); Waikerv. Ford Motor Co.• 684 
F.2d 1355, 1358-59 (11th Cir. 1982) 
hostile environment established where 
racial harassment made plaintiff "feel 
unwanted and uncomfortable in his 
surroundings." even though it was not 
directed at him). 

The harassment need not be based on 
the ground of the compl~ant's.or 
victim's race, so long as It 1s raClally 
motivated. See. e.g., Center Grove 

Community School, OCR Case No. 15­
91-1168 (title VI violated where white 
girl was farced to wit:hdraw from all ­
white school, as result of hamssmtmt by 
classmates which included note 
criticizing her association. with black 
student at another school). 

To establish a hostile environment. 
harassment need not result in a tangible 
injury or detriment to the complainant 
or the victim ofthe harassment. Vinson. 
477 U.S. at 64. See also. e.g., Harris v. 
Forklift Systems. Inc .. 114 S.Ct. at 371 

. (under title VII several factors are 
considered including whether behaviors 
interfere with work performance; 

'psychological harm is not Mquired but 
may be taken into account like any other 
relevant factor}; Gilbert, 722 F.2d at 
1394 (environment "which significantly 
and adversely affects the psychologic:al 
well-being of an employee because of 
his or her race" is enough to co.n.stitute 
title VII violation); Bundy v_ Jackson, 
641 F.2.d 934,. 943.-45 (Il..C. Cir. 1.981l 
(protection against race and sex ' 
discrimination extends to 
"psychological and emotional work 
enVironment"). 

B. Notice 
A recipient has a duty to provide a 

nondiscriminatory educational . 
environment, but it must somehow 
receive notice of racial harassment in 
order to be found responsible for it. See 
Vinson. 477 U.S. at 72: see also Steele 
v. Offshore Shipbuilding, Inc., 867 F.2d 
1311 (lIth Cir. 1989); Lipsett v. 
University of Puerto Rico, 864 F.2d 881 
(1st Cir. 1988). 

1. Actual Notice 
A recipient may be found liable for 

racial harassment if it has actual 
knowledge of the racially offensive 
behavior or actions. See. e.g., Hunter v. 
AIIis-ChaJmers Corp .• 797 F.2d 1417 
(7th Cir. 1986) (liability exists if 
management-level employees were 
aware of barrage of offensive conduct); 
Katz v. Dole. 709 F.2d 251 (4th Cir. 
1983) (actual knowledge where victim 
complains of harassment to appropriate 
authorities); Henson v. City ofDundee. 

682 F.2d 897. 904 (11th Cir. 1982). 


2. Constructive Notice 
A recipient may be found liable where 

it reasonably should have known of the 
harassment~.g., because the 
harassment was so pervasive that its 
awareness may be inferred. See Paroline 
v. Unisys Corp .• 879 F.2d 100 (4th Cir. 
1989) (liability may be imputed where 
employer knew or should have known 
about prior conduct of harasser toward 
other women). vacated in part on other 
grounds, 900 F.2d 27 (4th Cir. 1990); 

Yates v. Avco Corp., 819 F.2d. 63Q (6th 
Cir. 1987) (constructive notice where 
employee harassed women on 8 daily 
basis); Waltman. 875 F.2.d 468 
(possibility oiconstructive notice where 
sexual graffiti existed in num~rous 
locations); Vanrev. Southern Bell 
Telephorttt and Telegraph Co .• 863 F.~d 
at 1510-11: Swentekv. {lSAir.lnc., 830 
F.2d 552 f4th CiT. 1987}. 

If the alleged harasser is aD agent or 
employee of II recipient, acting Within 
the scope of his or her official duties 
{i.e... such. that the. individual has actual 
or appa:nm.t authority aver the students 
involved}. then the individual will be . 
considenld to be acting in an agency 
capad1y and the mcipient will be 
deemed to have constructive DOtice of 
the harassment. See, e.g., Kauffman v. 
Allied SJgno1. Inc., Autolite Division,. 
970 F.2d 178 (6th Ci.r..) ,"scope of 
employment" staJ.ld.ard for holding 

,employers. liable l'ol: supervisory 
harassmerit is based on traditional 
agency principles. such as when and 
where harassment took place. and 
whether it was foreseeable}, cert. 
derned. 113 S.Ct. 831 (1992). See also 
EEOC Policy Guidance on Cwrent 
Issues of Sexual Harassment. N-915.050 
(Mar. 19, 1990) (apparent authority 
exists where third parties reasonably 
believe that actions of supervisor 
represent exercise of authority 
possessed by_virtue of employer's 
conduct).8 

In evaluating whether co~structive 
notice should be imputed to a recipient. 
the availability. coverage and public 
dissemination of antidiscririlination 
policies and grievance procedures for 
students will be considered in 
determining whether the recipient has 
made a sufficient effort to become aware 
of racial incidents if and when they 
occur. See Meritor Savings Bank, 477 
U.S. at 72-73 (existence of uninvoked 

grievance procedures and policies 

against discrimination is relevant to 

issue of employer liability for sexual 

harassment. but not dispositive). 


C. Recipient's Response 

1. Duty to Take Reasonable Steps to End 
Harassment 

Once a recipient has notice of a 
racially hostil~ environment. it has a 
duty to take reasonable steps to 
eliminate it. If it fails to respond 
adequately to the hostile environment, 
then the recipient may be found to have 

"As discussed supra. in the education context. 
the person from whose perspective the. apparent 
authority of an agent or amployee of a recipient 
mllSt be evaluated I. a reasonable student of tbe 
same age. intelligence and experience as the allegeu 
victUti of the harassment. 
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violated title VI. See, e.g., California 
State University. Chico, OCR Case No. 
09-89-2106 (inadequate response to 
racial harassment where university had 

. no written grievance procedure and 
failed to interview most of the 
individuals involved); Township High 
School District No. 214, OCR Case No. 
05-82-1097 (OCR found violation 
where school district failed to take 
adequate steps to correct repeated racial 
harassment by students, of which 
employees were aware). See also, e.g., 
Snell v. Suffolk County. 782 F.2d 1094 
(2d CU. 1986) (responsibility depends 
on gravity of hann, nature of work 
environment, and resources available); 
Hall v. Gus Construction Co., Inc., 842 
F.2d 1010 (8th Cir. 1988) (employer will 
be liable for failing to discover what 1s 
going on and to take remedial steps 
.when actions are so numerous. 
egregious, and concentrated as to add 
up to campaign of harassment); 
ParoJine. 879 F.2d 100 (4th Cir. 1989); 

Henson v. City ofDundee, 682 F.2d 897. 
904 (11th Cir. 1982). 

2. Response or Remedy Should Redress 
. Actual Problems 

The appropriate response or remedy 
for a hostile environment should be 
tailored to redress the specific problems 
experienced at the institution. See, e.g., 
Trenton Junior College, OCR Case No. 
07-87-6006 (region developed remedial 
plan with college that included staff 
training on racial harassment, payment 
of compensation to harassed students 
and individuals who assisted the 
students in arranging for their safety, 
implementation of special efforts­
including financial aid-to recruit black 
students. and development of plan for 
handling future harassment complaints). 

3. Response Must Reasonably Attempt 
to Prevent Recurrence 

The responsive action taken by a 
recipient must be reasonably calculated 
to prevent recurrence and ensure that 
individuals are not restricted in their 

.. 


participation or benefits as a result of a 
racially hostile environment created by 
students ornon-employees. See. e.g .• 
Brooms v. Regal Tube Co .• 881 F.2d 412 
(7th CU. 1989).{response must be 
reasonably calculated to prevent further 
harassment under particular (acts and 
circumstances of case at time allegations 
are made; courts should not focus solely 
on whether remedial activity ultimately 
succeeded. but should determ~e 
whether total response was reasonable); 
Waltman v. International Paper Co.• 875 
F.2d 468. 476 (5th Cir. 1989) (response 
must be reasonably calculated'to halt 
harassment); Bundyv. Jackson. 641 F.2d 
934 (D.C. Cir. 1981) (employer,liable 
where supervisor had full notice of 
harassment and did nothing tOistop or 
investigate practice; employer must take 
all necessary steps to investigate and 
correct harassment-including , 
warnings. appropriate discipline. and 
other means o£preventing harassment). 

IFR Doc. 94-5531 Filed 3-9-94; 8:45 amI 
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Where We Stand 

By Albert Shanker, President 

American Federation of Teachers 


~Stanllards in"Ohio '.;,.r.,.:¥.~~'r~",:~r_", 
p;'!< '. ,1 :~:" ",i\:',' e ,say. in this country, that we 
c',' ~: "",:are'iilLin'Javor of tough educac, 
,', ' ; , tion standards. but are we really 
. ,,:, " serious? Not if the recent chal­
lenge of ,the, Ohio .high school exit exams by 
the U.S. Department of 'Education's Office of . 
'CivilRigh~s (OCR) is any indication. " 

The Ohio ,exams, which are designed to 
'.make· sure that all graduating seniors have 
'at'least minimum competency in reading, 
:writing, math and citizenship. were part of 
an education reform package that passed in" 
1987.: But to'make sure that students and' 
schools. knew about the tests and had time 
w"prepare "for-them; linking the diploma '''The'Ohic5:"tests 
.to:;passing',the'tests was deferred until 

W 

>'0 ." 

this.year, N:.,,:· ..:', were deSigned 
..tNow,,,however, OCR is raising the issue of to measure 
Jairness', T-heirchallenge is based on the fact ,p'roficie'~c'ies'
.that approximately 90 percent of white' stu- ," , 
dents had passed all four tests as of March I, thal-students 
:but.only about 80 percent of African-American " , 
students,'had ,done so. (The numbers of are supposed 
students 'passing has increased to 95 percent 'to attain" 
of: white seniors, and 88 to 90 percent of ' 
African-American seniors since OCR issued by the end of 
.!he:chal~e~~e, but the agency is continuing eighth grade .., _" 
ItS mvesugatlOn.) A d t ' n mosThe ·tests are not tough. They were de­
signed to measure proficienci~s that students students 
are supposed to attain by the end of eighth did not find 
grade. And most students did not find them 
hard. When OCR issued its challenge, 99 them hard. , 
'percent of all seniors, both black and white, 
had already passed the writing test, and 99 percent of white 
seniors and 98 percent of black seniors had passed the reading 
test. However, there was a gap of 5 percentage points between 
passing, rates of black and white students in the citizenship test 

.,and:.a J 5-pointgap in math. OCR does not allege that the tests 
themselves are biased; rather that a. presumption of bias exists 

,,;beeause..minority youngsters had a higher failure:rate. And their 
:;apparentexplanation is ,that these kids were not given a fair and 
adequate opportunity to ~earn the material. 

B
ut does'the fact ,that a student didn't,'learn something 

, prove it wasn't taught-:-or taught' adequately? WheQdo 
kids themselves become responsible for what they learn 

, " of'fail to learn?'The youngsters who are.nowlooking;at 
the possibility of not graduating ,have had eight. chances, to take 
aria ''pass ,the tests, beginning at the end of eig~th grade-and 
;lli~Y,~UJlit:.a~itiiitli2lli.~i!nth. In'Cleveland; .}~~~~ )h~r~:was,II;,big 
concentration of African-American students who failed early 
attempts to pass the exams, the school district ran remedial 
summer :sessions. Only about 10 percent oftthe"kids who ,had 
failed showed up at the first session. Last summer, kids who had 
failed :were.paid to come to summer school-and the ones who' 
did made progress, but many did not bother. ' 

Apparently many ofthese kids were not very serious about 
attending school during 'the year, either. The Ohio Department 
of Educ~tion, in qefending its. exit exams, ~ays that the kids who 
are in danger of noi'-graduating missed, on average, ~2days 
during their junior 'year of high school-thaesover six weeks. 
A quarter of them missed 45 days, or nine weeks.' How many 
of them wouldhave;passed if they had';~'made it to school 
more regularly?t't'~~:;':'.:'';1;~ 

It's not clear exaI!UY::;Vvhat remedy OCR 'will seek if it decides 
the allegations of biasi',are correct. The tests 'could be thrown out 
altogether or made optional, or linking them. to graduation could 
be put off for several, more years. The message any of these 
"remedies" will send to kids who didn't bother to learn the 
material, or even come to school, is clear: Despite all the talk or 
standards and getting tough,: there are no consequences for failing 
to pass the exit exams.'The kids,who couldn't be bothered will gcl 
their diploma along with the rest. And the ones who failea 411(' 
first or second or third time but worked hard and finally made.Jt 
will get the message that they're chumps. 

With the 00als2000 legislation, the federal government made a 
promising start towards setting high standards:for all our students 
and helping them meet these standards. The, point of the OCR 
challenge seems to b~. that if some kids can't pass a test after 
seven or eight .tries-a test that an overwhelming majority or 
students have passed-the schools are not yet perfect enough for 
us to risk standards for youngsters. This is a giant step backwards" 
What can we expect now? Will the federal government work to 
create and uphold standards or to destroy them? 

Me Shan~~r'!o comnumb .pprar In thl" ~ tum tH'r'" Sund.lll). und..f tttl' IU"fJlff\ nf thlP N,,\W \ !Irk SUlt' t,Jnitrd~ 
I~.rhl'r\ lind 'ht Amf'rlun fof'dtration or Il'athf'r'i ttf>adrf ('urrt"'Opondf'nt't' t .. unilt'd. Addr~\ your Ittlff5 to.: 
Mr. Sbank('f ai Iht' U~I, 5~~ Nt''''' Jtr.... " i\"t'nuf, ~ \\ . \o\1I~hjnl(tnn. IH {£l f'~4 b" Albt,., Shanktr.t 

I :;' 
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PI National Security Classified Information [(a)(1) of the PRA] 
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P6 Release would constitute a clearly unwarranted invasion of 

personal privacy Ha){6) of the PRA] 
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b(l) National security classified information' [(b)(I) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 
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" " I OPINION AryD COMMENTARY , , r.', , I·' ,.. 

A Clintonite Threat to Free Speech 

Imagine a neated discussion of affirmative action 

in a constitutional law class at. say. the University 
of Texas. A white student complains that the 

Supreme Court has rigged Ihe system so that her 
brother was denied admission to the law school 
while "Iess..qualified blacks" were admitted, A black 
student calls her "a racist liar," 

As the debate heats up, the professor says: "Look, 
reasonable people disagree about this, but we all 
should recognize two facts: First, until a few decades 
ago, black people were excluded altogether from this 
law school and subjected to shameful discrimination 
in every area of life. Second, according to records on 
file in a pending lawsuit, the vast majority of our 
current minority students were admitted ahead of 
whites with higher grades and test scores, on the 
basis of racial preference." 

This prompts a black student to shout angrily, 
"Are you saying we're not good enough to be 
here?" The professor says no; the white student 
growls, "You shouldn't have gotten in on a quota, 
over my brother." 

, Imagine further that afterward, a group of the 
black students files a complaint with the U.S, 

politically correct scnool of racial sensitivity) and 
"imposition of disciplinary measures." 

A more coercive governmental mandate for the 
deployment of speech-and-thought police could 
scarcely be devised. 

To be sure, the Education Department's vague 
language could also be construed to absolve the 
professor in my hypothetical. A bureaucrat might find 
that the professor's remarks would not have offended 
a reasonable student-or. to be preeise, a reasonable 
black student; the guidance explains that "[tJhe 
perspective of a person of the same race as the victim 
is necessary because 
race is the immutable 
characteristic upon 
which the harassment is ' 
based" A bureaucrat' , 
might also find that any 
offense given in my 
hypothetical was not 
"sufficiently severe, 
pervasive or persistent" 
to create a'hostile 
environment. 

Department of Education. They charge theB.lItnothing in the 
professor, the white student. and the university with 'canUi guidance, says , 
racial harassment. The complaint states that the wliat should be u~y, " 
professor's mention of the preferential admissions clear: that expressioosof 
system and his failure to rebuke 'the white student for ideas and facts along the 
her remarks, together with somewhat similar Jines posed in this . 
incidents elsewhere on campus, have contributed to hypothetical are 
a "hostile environment" for black students. absolutely immune from 

Is theprofe~sor in trouble? (If you think he should govef!llllentaI pe~ty of 
be, I despair ofpersuading you otherwise.) any kind:'Iostead, m~o 

Well, let's consult the Clinton Education cursory foomo\eS, cantu 

~~~~~g~o~~~1~i1~~N~~v~a¥.:ts~~t~-"~~:\;Jrlt~( 
against students ateducational institutions," 
,published in the'rlideral Register on March 10 by 
Norma Cantu; the'Clinton~appointed assistant . 
secretary ofeducation for civil rights, -It defines 
"racialiharassniene;to,include'creation of a'''racially 
hostile eiwironment" through any "verbal 
statements" that are "sufficiently severe that [they] 
would have adversely affected the enjoyment of 
some aspect of the [institution'sJ educational 
program by a reasonable person, of the same age and 
race as the victim." 

Such statements, whether made by "a teacher, a 
student, the grounds crew;· a"cafeteria worker, 
neighborhood teenagers, a visiting baseball team, a 
guest speaker, parents or others," can put the 
institution in violation of Title VI of the Civil Rights 
Act of 1964 if "tolerated or left uncorrected." 
according to Cantu's guidance. 

So in my hypothetical, if an Education 
Department bureaucrat were to decide that a 
reasonable black student might have been offended 
by the professor's statements-or by those of the 
white student-enough,to affect the black student's 
"enjoyment" of the constitutional law class, the 
bureaucrat could find racial harassment and, 
perhaps, a hostile environment. Or, at least, the 
Cantu guidance lends itself to this interpretation. 

In other words, arguably offellSive statements 
alone (if "tolerated" by the institution) may be 
deemed unlawful harassment-and it would be no 
defense for the professor to demonstrate the 
truthfulness of his statements (as he could easily do), 

Beyond that, the Cantu guidance specifies that the 
offending speech "need not be targeted at the 
complainant in order to create a racially hostile 
environment." "need not be hased on the ground of 
the victim's or complainant's race," and "need not 
result in tangible injury or detriment 10 the victims 
of the harassment" And by stating that "in most 
cases [there must be] more than casual or isolated 
incidents to establish a Title VI violation," Cantu's 
guidance clearly implies that in some cases, a casual 
incident would suffice. 

Once the university has actual or "constructive" 
notice of offensive speech or other racial 
harassment, it has "a legal duty to take reasonable 
steps to eliminate it." These steps include "racial 
awareness training" (read: indoctrination in the 

s lip 
service to the need for 
regional staff to "consult 
with headquarters'~ on 
"any implications,of the 
First Amendmenf;,in 
cases that involve (as 
most will) "verbal 
statements or other, 
forms of expression," 

Nowhere does the 
guidance state that 
reasoned debate on 
controversial. public 
issues, in classrooms or 
otherwise, will be any 
more exempt from 
harassment liability 
than ugly racial epithets 
maliciously utteted for 
the purpose of physicial 
intimidation or the 
infliction of emotional 
distress. 

A similarly censorial 
proposed guideline-on " 
race/color/religion/gender/national 
origin/age/disability harassment in the workplace-­
was put out for public comment last October by the 
Equal Employment Opportunity Commission. It 
defines harassing conduct to include "negative 
stereotyping" and "written or graphic material that 
denigrates or shows hostility or aversion toward an 
individual or group," along with epithetS, slurs, and 
the like, (PC alert: Webster's defines denigrate to 
mean "to blacken; hence, to sully; to defame," Is the 
EEOC being insensitive?) A host of free-speech 
advocates and others have filed objections to the 
EEOC's proposal. ' 

The Education Department's guidance, which 
unlike the EEOC document is already in force, has 
drawn expressions of concern from (among others) 
the rather liberal, pro-diversity American Council on 
Education, the largest organization representing 
colleges and universities, which would have to 
violate the First Amendment to comply with the 
guidance. Cantu has dismissed such concems as 
unfounded, while suggesting that she will address 

them one of these days by issuing a pronouncement 
on free speech, 

The new liberal urge to censor that is reflected in 
these harassment guidelines is partly rooted in 
understandable concern about tne power of racial 
epithets and other malicious expressions of hatred to 
wound, But an uglier impulse is also discernible: an 
intolerant craving to suppress ideas-and (perhaps 
especially) facts-that get in the.way of the left­
liberal agenda, Facts like the fahrication of rape and 
sexual-harassment charges by some women. Facts 
like those that Neil Hamilton, a professor at St. 

Paul's William Mitchell 
College of Law, was 
persecuted for uttering. 

, . "Two years ago.'" 
Hamilton wrote in a 

, publicly filed cOrnrDent on 
. the EEOC's proposed 
·harassment guideline, "I 
served ontlie'College's 
joint board and faculty 
committee to draft a 
diversity plan, J. wrote a 
confidential memorandum 
to the faculty and board 
providing detailed.data 
indicatillgthat [as·a.result 
of the,College's] aggressive 

,'affirmative action 
admissions policy ... our 
minority students were 
grossly overrepresented in 
the bottom of the class; 

, they also were passing the 
''''bar'it'a 4th 'rcent.'''~ss 

.",>", .I·! ..-:t'-.<,PC;;d:,,'~P90~-""-·:'''~~'~~, • rate.ccompare to a ~ ,'" -, 
percent pass rate for our 

· other students, . , . 
. "'This confidential 

memorandum was given to 
,'the minority students'ill the 
College; five of them :: 
brought acomplaint 

, against me under the 
College's discrimination, 
policy. The investigator 
found no, violation of law 
but found me racially 

· insensitive, and suggested 
that I resign from my 
elected positions and make 
a public apology. 

"The EEOC proposed 
guidelines will provide a 
much stronger vehicle for

i, this so~ of assault on open
e-i:ilscusslOn of the major 
~ issues of the day in the 
~ university. My , 

memorandum would be 
written material that 

denigrates a group because of race, The minority 
students felt it created a hostile environment for 
them. There is nothing in the guidelines that will 
prevent an accusation of momlturpitude, an 
investigation, and a tribunal for communications like 
my memorandum, This tactic is the essence of 
McCarthyism." 

Is my University of Texas hypothetical far­

fetched? Can one be confident that any complaint 

aimed at such speech would be instantly dismissed 

as frivolous? 


Here's what Judith Winston, the Clinton­
, appointed general counsel of the Education 

Department, said when I posed my hypothetical to 
her: ''I'm not coming to any conclusion whether that 
is or is not the type of incident that would be found 
to be racially discriminatory or racial harassment 
under Title VI. I'm stating no view on that." 

Stllart Tay/or Jr. is a senior writer with AmeriClIll 
Lawyer Media. L.P,. and The American Lawyer 
magazine, "Taking Issue" appea~s every other week 
ill Legal Times, ,~;~. 
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