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The "Charitable Choice" Provisions in the Welfare Bill: . . ... - - . . . 

A Burden on State Governrttents a'.ld Individual Religious, Freedom, 

1 
EXECUTIVE SUMMARY 

1 
, The "Charitable Choice" provisions were signed into law 'as part of the Welfare 

Refonn legislation passed by 'the i04mCongress..These provision~ pose particular 
. problems for state governments and the religious liberty rights of taxpayers and social 
,service beneficiaries. 

1 

The "Charitable Choice" provisions would force state 'governments to enter into 
contracts to provide taXpayer-funded social:services with, and engage in government 
oversight of, "pervasively sectarian" religious institutions -:- activity that the U.S. 
Constitution and many state constitutions forbid. States would be forced'to enter into.. . 

such contracts under threat of lawsuit. If-a state chooses to abide by the Constitution and 
refuse to fund a certain religious institution, "Charitable Choice i

' provides the religious 

1 institution ~ith a statutory lawsuit against the state. If the state chooses to fund the 
institution, it would open itself up to constitutional challenges. Therefore, a state WQuid 
be subject to litigation no matter what its decision. 

. " 

The delicate balance between ctu.lrch and state devised by the Founders and 
embodied in the First Amendment would be gre~tly disrupted by the "Charitable Choic~" 

I· provisions. The Establishment Clause of the Constitution was intended to protect the 

1 
religious liberty of all Americans and allow religion tq operate free from government 
coercion or control. Thus,.the Supreme Court has ruled that the government cannot fund 
or entangle itself withperva~ivelys~ctariaIl. religious institutions or programs. In direct 
contradiction to this caselaw, "Charitable Choke" would authorize any religious' 
institution to claim "discrimination" if the institution is 'denied government funds because, . 

. of its pervasively sectarian nature. '. 
". . 

,"Charitable Choice" also permits religious institutions t6 discriminate in 
employment against workers, who will be paid with taxpayer funds, based on their 
religious beliefs or practices .. Congre'ss should not authorize such goyernm~rit-funded 
religious discrimination. Beneficiaries of government health or social service programs 
would also suffer violations of their religious liberty rights. "Charitable Choice" fails to 

, provide beneficiaries with any notice df their right to objettto their assigned fI!ligious 

1 provider . 

. Finally; "Charitable Choice'; will harm religion's historicailtonomy from 

1 government. The provisions will cause relig'ioils institutions to become dependent on' 
government dollars'and subjeCt to g'overnmerit oversight arid regulation. For these. ' . 

. reasons, many. religious individuals and d~noininationshave spoken out in oppositionto

1 "Charitable Choice." . ' 

1 
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1 The Federal ",'Charitable Choice" Scheme:,,' 

,A Burden on States 1 
1 
1 

The "Charitable,Choice" provisions in the Welfare Reform bill will entangle state 
governments in a web of litigation and oV,erride state constitutional protections of religious 
liberty. The "Charitable Choice" provisions, accomplish this by creating anew cause of 
action that religious institutions can bring against state governments for "discriminating" or 

1 denying an institution go,,:ernment funding based on its "religious character." However, 
under 'the U.S. and ,many state constitutions, 'state governments must consider' an 
institution's "religious character" when deciding whether or not to provide funding,' , 

1 
1 , The Supreme Court has ruled, in a series of decisions, that government funding 'and 

oversight of"pervasively sectarian" institutions, such as houses of worship,would violate 
'the Establishment Clause of the' First, Amendment. 1 In addition, numerous state' 
constitutions specifically prohibit such funding in order to protect the religious liberty rights 
of taxpayers and the fiscal autonomy religious institutions.2 For example, the Constitution 

1 of the, state of Missouri contains the following provision: "[N]o money shall. ever. be taken 
from the public treasury, directly or indirectly, in aid of any church, sect or denomination of 

'religion ... "3 , " ", ' , ", ' , .'

I, 
"Charitable Choice" will clog state courts with a' litigation explosion against' 

state' governments. ,The iegislationpresents state governments with a"Hobson's Choice" 

1 in deciding whether to contract with pervasively 'sectarian religious organizations to provide: 

1 
government-funded social services. 'With Charitable Choice in place,the state will be 
,subjeCt to a lawsuit no matter its decision. If a state government declines to 'contract with 
p~rvasively sectarian religious' institutions because it determines that the' funding of such 

1 

entities would violate the Establishment Chiuse,then it will face a multitude of lawsuits 
from these institutions claiming "religious discrimination" u~der the ,"Charitable Choice" I, provisions. If a state decides to contractwith,pervasively sectarian instinitions to avoid ' 
these "CharitableCh~ice" statutory causes of action, then the state will be .sued over the 

, Constitutional violation. 

1 I See Bowen v. Kendrick, 48iU.S: 5'89, 612 (1988); Grand Rapids School District v. B~ll, 
,,473 U.S. 373,"384 (1985); Meek v.Pittenger, 421 U.S. 349; 356 (1975); Hunt v. McNair, 

413U.s. 734, 743 (1973). ' 

1 
'2 For a complete list of these" state constitutio~~l provisions, see "State Constitutional' 
Provisions Violated 'by Charitable Choice'? in this section. 

3 MissoullCOIlstitution. ,~icle LSection 7. 

1 
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Despite an apparent "non-preemption" clause, many state . constitutional 

'I provisions~ that prob~ctreIlgiouslibertywill: be preempted by the. Federal "Charitable 
.' Choice" scheme •• The Charitable Choice provisions ~onr.a:in the following section: 

" . . . 	 . " 

I 	 . (k) PREEMrTION: Nothing in this section shall be construed to preempt'~ 

I 
. any provision ofa State constitution or. State statute that prohibits, or 

restricts the expenditure of State funds, in or by religious organizations; 

I 
(E~phasis Added). The key word in this pre~mption cla~s~ is the word :'State" on th~ third 

.. line. Therefore, the only state constitutions that will not be preempted are those that-restrict 
the diversion of state funds to sectarian institutions. This raises .two issues: 1 Ythe block
granted welfare funds will likely be considered federal -- not state.-- funds; and 2).most of 
the state constitutional provisions that contain a funding . prohibition restrict any "public'" .I 	 funds - including federal funds - from being diverted. to sectarian institutions. Thus, 
meaningless state constitutional provisions will not be preempted, but those that will imp~ct 
the Charitable Choice scheme could be ....: and would be under the '.'actual conflict" doctrine . I 	 of inferred federal. preemption.4 

" . , 

I . The "Charitable Choice'" federai directives bind the hands of state 
, governments under the guise of II nondiscrimination- against religious organizations. II 
State governments would be unable to ensure that beneficiaries of assistance, who in many

I cases will not be the same religion as the institutions providing.services, are not subject to 
undue' proselytization byreligious' illstitutions that contract to provide services. ,The 
"Charitable ChoiCe" provisions' explicitly prevent state governments from ensuring, that 

I government-funded social services are provided' iIi areas. that do not ha~eexcessive 
sectarian "art, icons, scripture" and "other' symbols!! on the wall. Furthermore, although 
section U) of·the provislons"ostensiblypiohibitthe use, of go~ernment funds for"sectananI ,worship, instruction, or: proselytization," this section. is unenforceable, because the 
government is. nqtpermitted to monitor the reiigious messages ofpenrasivelY sectarian 
instit~tions.5 ' . ,.: 	 ' 

I 
I 

"Charitable Choice" also re~ders states powerless to ~top religious' institutions . 
from engaging in religious 'employment discrirmnation against workers who are paid' 

I 
with government funds and are exclusively working on 'government-funded social service 
programs.' Although states may have law or constitutional provisions thai' prohibited 
government-funded religious employment discrimination, the "Charitable Choice" scheme 
overtly extend~ the TitleVn employment discrimination: exemption for private religious 
institutions to government-funded religious institutionsaJ1d employees 'paid with taxpayer 
funds. . 

I' -I Thestateconstitution~l provisio'ns wil1iikelyb~found to;'f~sti-at~ the purposes", of the . 
federal Charitable Choice scheme . . See CTS Corp. v. Dynamics Corp."A81 U.S: 69~ 78 
(1987); Silkwood v. Kerr-McGee, 464 U.S. 238, 248 (1984). , .' 

I 
. 	 ""', 

, , 	 . \.5 	 '.' 
Aguilar v. Felton, 473 'US 402, 412-13 (1985): 

'I 
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State' Constitutional Provisions 
,Yiolatedby ,"Charitable Choice" ' I 

I The "Charitable Choice" scheme' would violate the foliowing ~tate ~onstittitio~al 
provisions that protect the religious li1;>erty rights of taxpayers and the fiscal autonomy 6f 

, ' 

religious institutions. The Federal "Chari~able Choice" legislation willpreerript many 'of 
these state constitutional protections:

I , '..'., .,' , 

I 

Arizona Constitution: An. II, §2, ~'No public money or property Sl1all be appropriated ' 


for or applied t6 any religious worship, exercise, 'or instruction, or to the support ' 

of any religious establishment." 


I Art. IX, § 10: "No tax shatl be laid or app~opriation of public money made in aid 
of any church, or private or se~tarian school, or any publicse,rvice corporation." 

I California Constitution: Art. XVI, § 5, "Neither the Legislature, nor any county, city 

I 
, and county, township, school district, or other municipal corporation, shall ever 

make an appropriation, or pay from any public fund whatever, or grant anything to . 
or in aid of any religious s~ct, church, creed, or sectarian purpose, or h~lp t6 
s'upport or sustain any school; college, university, hospital, or other institution' 
controlled by any re,li~ious creed, church, or sectarian denomination ....." 

I . '. ,_. . .. .", 

ColoradoC~nstitution: Art. V,§ 34: "No appropriation shall be made for charitable, 
industrial, educational or benevolent purposes ~o ... any d~nomina:tional or 
sectarian institution or: association." 

, Florida Constitution: An. I, § 3: "No revenue of the s~te' or any political subdivision or ' 
agency thereof shall ever be taken from ihepublic treasury directly or indirectly 
in aid of any church, sect, or religious denomination or in' aid of any sectarian 

" institution." , . 

Georgia Constitution: Art. I, § 2, p. VII: ,"NorrlOney shall ever betaken from the p~blic 
, treasury directly or indirectly, in aid of any church, sect, cult, or religious . 
denomination or of any sectarian instinition." . " 

, . 

Hawaii Constitution: An. VII, § 4: "No tax shall be le~ied or appropriation of public 
money or property made, nor shall the public credit be used, directly or indirectly, 
except for a public purpose. No grant shall be made invio~atio'n of [the 
Establishment ClauseJ of this constitution." 

Idaho Con'stitution:Art. IX,§ 5:':Neither the legislature,no~ any county, city, town, ' 


I , townshIp, school district, or other public corporation, shall ever make an ' 

appropriation. or pay from any public fund:or moneys whatever, anything in aid of ' 


".. .. , 

I 



I· 


any church or sectarian or religious society, or for any seciarian qr religious 

purpose, or, to help 'support or sustain any schooi,academy, seminary, college, ,,' 

university, orother literary or scientific institution; controlled by any'chllrch, 

sectarian. or religious denomination ~hatsoever ... provided, however, thata 


1 health facilities authority, as specifically authorized and empowered by law, may, 

finance or refinance any private, not for profit; health facilities owned or 'operated 

by any churcl1 or sectarian religiolls society, through loans; liens, or other


1 transactions." , 


Dlinois Constitution: Art. X, § 3: "Neither the GeneralAssembly noranycoimty,city,


1 , town, township, school district, or any other 'public corporation, shall ever make 

any appropriation, or pay from ~y publi~ fund whatever .. anything in aid of any 


1 
 church or' sectarian purpose, or to help support or sustain any school, academy, 

seminary, college" university; or other literary or scientific institution, controlled 
by any church, sectarian denomination whatever." 

1 Indiana Constitution: Art. I, § 6: "No money shall be drawn from the treasury, for the 
benefit of any religious or theological institution." . 

1 Massachusetts Constitution:'Art. ~VI, § 2: "... no such grant, appropriation or use of 
public money or property or loan of public credit shall be made or authorized for 
the purpose offounding, inain~ing or aiding any church, 'religious '1 ''denomination or society." . 

I Michigan Constitution: Art. I, § 4: "No money shall be appropriated or drawn from the ' 
treasury for the benefit of any religious sect or society, theological or religious
.'" . , 

senunary ... : 
' 

1 
Minnesota Constitution: Art. I,§ 16:"[No] money [sh'all] be drawn from the treasury for, 

I. 
 , . '. the benefit of any religious societies, or religious or theological se·minaries." ' 


1 

.... Missouri Constifution: Art. T, §7: "[N]omoney shail ever be taken from the public 


. treasury, directly or indirectly, in aid Of any church, sect or denom~ation of . 

religion,. or in aid of any priest, preacher,minister or teacher thereof, as such ...." 

I 
 , Art. IX, § 5: "Neither the general assembly nor any county, city, town, township, 


1 

school district, or other municipal corporatiori, shall ever make an appropriation 

or pay from any public fund whatever, anything in aid of any religious creed" 

church or sectarian ·purpo~e...." . 


MontanaConstituti~.~:' Art. X, § 6:~ '~(l) The legislatu're,counties, cities, towrts, school. 


I , districts, and public corporations shall not make any director'indirect . 

appropriation or payment from'any public fund or monies, or any grant of lands or 

other property for any sectarian purpose, or to aid any church, school, academy, .


I seminary. college, university, or other literary or scientific institution,controlled 

in whole or in part by. anychurch~ sect, or denomination. ' 




I 

I , . .',' ; '. ; 

I 
(2) This section shall not apply to funds from federal sources provided to the state 
for the express purpose of distribu!iQn to nonpubliceducation." 

. . ., " "..'''' ". 

. . , . ". . 

I 

Nevada Constitution: Art. II? § 'I 0:, "No public funds of any kind or characte.r. whatever, 


. ' State, County. or Municipal, shall be usedfor sectarian purpos~s." , 

. ': . ' 

New Hampshire Constitution: Bill of Rights, Art. 83: "[NJo money raised by taxation' ' . 

I shall ever be granted or applied for the use of the schools or institutions of any 
religious sect or. denomination." 

I Oklaho~a Co~stitution: Art. II, § 5: "No public money or property shall ever be 

I, 

appropriated, applied, donated, or used directly or indirectly; for the llse, benefit, 

or support of any sect, church, denomination, or system of religion, or for the use, .. 

benefit, or support orany priest, preacher, minister, or other religious teacher or. , 
dignitary,' or sectarian, institution. as such.". ' 

I 
I Oregon Constitution: Art. I, § 5: "No money shall be drawn from the Treasury for the 


, benefit' of any religious or theological institution,nor shall any money be 

appropriated for the payment of any religious services in either house of the 

Legislative Assembly." ' 

I 
 Pennsylvania Constitution: Art. ill, § 29: "No appropriation shall be made for 


I 

charitable, educational or benevolent purposes to'any person or community nor to 

any denomination and sectarian institution, corporation or association: Provided~' 

that appropriations may' be made for pensions or gratuities for military service and, 


I· 

to blind personstwenty-bne years orage and upwards an for assistance to mothers 

having dependent children and to aged persons without adequate means ofsupport 

arid in the form of scholarship gra,nts Qr .lo~s for higher educational purposes to'" " . 

'residents of the CommonwealthenroUed in institutions ofhigher learning except 

. that no scholarship, grants6r loans for higher educational purposes shall be'given 

I to persons enrolled in a theologic81 seminary or school of the610'gy."" ' .' 
,.' " . 

.~ South Dakota Constitution: Art. VI, § 3~ :'No ~oney or property of the state shall be 
given' or appropriated for the benefit of any sectarian or religious society orI 
institution." ' " 

I Art. VII, .§16: "[T]he state or any ~ounty or municipality within the state [shall 
notl accept and grant, conveyance, gift orbequest of lands"money or other 

I 
 property to be used for s'ect3rian purposes~ ...". . . , . 


Texas Constitution: Art. I,§ 7: "No money shall be appropriated or drawn from' the" 
Treasury for the benefit' of any sect, or religious society; theological ,or religious 

,.'·1· "seminary, nor shall property· belonging to the State be' appropriated for any such 

I, 

purposes. " 


Utah Constitution: Art. I, § 4: "There shall be no union of Church and State, nor shall 
any church dominate the Sta~e or interfere with its functions. No pub,lic money or

I 



.' ..' 

... 

property shall be appropriated fo.ror applied to. any ~eligio.us wo.rship; exercise o.r 

1 
 instructio.n;,or fo.r the suppo.rt o.f anY ecclesiastical establishment." , 

• . ' I;" 

1 
Virginia Constitution: Art. I, § l~: "And the Gerieral AssemiJlyshall no.t ... co.nfer any 

peculiar privileges o.r advantages on any s~ct o.r deno.mmatio.n, o.r pass anyhi.w 
· requiring o.r autho.rizing any religio.us so.ciety, o.r the peo.ple o.f any district within . 

thisCo.mmo.nwealth; to. levy on .themselves o.r o.thers, any tax .. ' ... fo.r the suppo.rt 
o.f any church o.r ministry; but it shall be left free to. every person to. select his 
religio.us instructo.r, and to. make fo.r his support such private co.ntraet as he shall 
please." . .' ., . . . ' 

·Art. IV, § 16,"The General Assembly shall no.t make any <:lppropnatlo.n o.f public . 
funds, perso.nal propert)'" o.r real estate to. any churcho.r sectarian so.ciety, o.r any' . 
asso.ciatio.n o.r institutio.n o.f any :kind whatever which is entirely o.r partly, directly.' '1' 
o.r indirectly, co.ntro.lled by any church o.r sectarian so.Ciety.No.r shall the General 

I· 

Assembly make any appro.priatio.n to. any charitable, institiltio.n which is no.t o.wned . 


" o.r co.ntrolled by the Co.mmo.nwe.aith;· the General As'sembly may, ho.wever, make . 


1 
appropriatio.ns to. no.nsectarian iristitutio.ns fo.r the refo.nn o.f yo.uthful criminals and 
may alSo. autho.rize ~6unties, citi~s,o.r to.wns to. make suchappro.priatio.ns to. any 
charitable institutio.n o.rasso.ciatio.n."· . ", . . . 

1 
 Washington'Constitution: Art.~, § 11:'''Nb public mo.ney o.rpro.pertyshall be 

appro.priated fo.r o.r applied to. ariy reiigic)tls worship, exercise or instruction, or 'the . 

· suppo.rt o.f any religio.us establishment ....".' .. 
. I '. . . • . 

1 
1 West Virginia Con~~tutioll: Art. III, §'15: "[T]he Legisiature shallnnt .... co.nfer any 

· peculiar privil~geso.r advantages Of [sic] any sect o.rdeno.minatio.n, o.r pass any 
law requiring o.r autho.rizing any reiigio.us so.ciety, o.r the people o.f any district . 

· : .... : ',. '. . ~. . . 
. ' within this State; to. levy o.n themselves, o.ro.thers, any tax ... fo.r the suppqrt o.f 

apy church o.r ministry, but it shall beleft free fo.r every perso.n'to. selecthis ' .

I. religio.us instructo.r, and to. make fo.r his suppo.rt, such private' co.ntract as he shall 
please." . '. . ,.' ." . 

.... " 
. .~. 

Wisconsin Constitution': Art. I, §18: "[No.lmo.ney [s'halilp~ cjrawnfro.~ the treaSury fo.r 
. . the benefit o.f religious so.cieties, o.rreligio.us o.r theolo.gical seminaries." 

, , ." , " ~ , . . " 

. ,Wyoming Co~stitution: Art. 1,'§ 19: "No . money of the state shall ever be given o.r 
appropriated,to. any sectarian o.r religio.us so.ciety o.r institutio.n." " . 

...... 

" .. 

I···· 
1 

. ,. 
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, ANATOMY OF A LAWSUIT: 
'The'Charitable Choice :J?rovisions in Operation' ' , " 

State seeks contractor~ to provide social 
services pursuant to the Welfare Reform Act 

House of Worship Asubmits a bid tQ, ' 
, providesocial services 

, ". 
State must decide if A is eligible, 

for government .funding, 

State determines that funding and 
,engaging in oversight of A, a 

"pervasively sectarian" institution, 
would violate the Establishment ' 

Clause of the First Amendment and 
the State Constitution. The State' 

declines to contractwith A. 

, ~ ,.' 

Ithough the state determines 
A is "pervasively' sectarian," it 
, wishes to avoid a lawsuit for 

"discrimination" under the 
Charitable Choice provisions. 

Because A isthe:lowest bidder; 
, the State grants A the contract. 
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, Religiou,s, Educational, H~alth,and Civ.ilLiberties1 '. Organizations that oppose the "Charitable Choice" provisions 
. .' .... . .. .,' ". . 

I' 

, . ' 


I American BaptisrChurches USA 
Ainerican Civil Liberties Union' 

The American Ethical Union " , ,


I 	 American Federation of State, County and Municipal Employees 
Americanlewish Committee ' 
American Jewish Congress I 	 Americans, for Democratic Action 
Americans for Religious Liberty 

I 	 Americans' United for Separation of Church and State 
Anti-Defamation League, ' 
Baptist Joint Committee on Public Affairs I , B 'naiB 'rith 
Central Conference of American Rabbis' . ... 

I, 
I 
I Children's Healthcare isaLegal Duty (CHILD, Inc.) 

Church of the Brethren, Washington Office ,', 
General Board of Church and SoCiety, The United Methodist Church 
Hadassah, W,.Z.O.A. 
National :alack Women's Health Project 
National Council of Jewish Women . . . 	 " 

National Education Association, 
NOW Legal Defense and Educatiorr Fund 


, People fof,the American Way Action Fund· 

I', 	

" 

. 

1 

, Presbyterian Church USA, 
" 


I Union of American Hebrew Congregations', , 

, Unitarian Universalist Association; Washington Office ' ' 

, United Church of Christ, Office for Church inSociety" 


, Wider Opportunities for Women ' " , 
'The Wome.n and Poverty Project of Wider Opportunities for Women' 

I 

I Women of Reform Judaism" The Federatipn ofTemple Sisterhoods 


Women's American ORT ' ' 

Women"s,' Internati~nafLeague for Peace~ndFreedom, ',"> 


The Workmen's CirCle I Arbeter Ring " , , 

, Youth Law Center " ' •.' 


. .'. . . :1' 
" "I 	 .. , 



1 
'200 MarYland Avenue,N.E., Washington, D.C. 20002-5797 

, 202-544-4226,· FAX: 202-544-2094 

, CompuServe: ,10420,54 • InternetBaptisCJoincCommittee.parti @ Ecunet.org 

1 
J. BRENT WALKER 

General Counsel 

, April 1,.1996 

I 
, Dear Senator: 

1 . The Baptist joint Comminee strongly opposes the inclusion ofSenator Ashcroft's "Chitritable Choice" 
provisions in any ki,nd of legislative vehicle. ' 

1 

. . . . 


The so-called "Charitable ChoicelO provisions are a frontal assault on the First Amendment's Establishment 

1 
Clause which would provide direct, public funding to pervasively ~(!ctarian institutions. As you may 
know, the Supreme Court has approved government funding ofre/igiously affiliated organizations, such as 
Catholic Charities, so long as tax dollars do not pay for proselytizing service beneftciaries(Bowen v. 

I 
Kendrick, 487 U.S. 589 (1988)). The Ashcroft language would allow state-funded social services to be 
provided in houses of worship, the display of religious icons where serVices are provided, and religious 
discrimination in the employment of social workers. ' 

The potential forharm to the Constitution is apparent, but theAshcroft'langu~ge would hurt churches as 

1 well. By accepting government funds, sectariarrservice providerswiU be open to 'government audits and 
whatever other meddling the state can get away with on threat of cancelling funding. Religious institutions, 
will also suffer when they find that their new dependence on, public money.compromises their ability to, ' 
criticize the government. How supportive ofthecivil rights movement would churches have ,be,en if they 1 had beert-afraid' ofiosing their 'funding? ' ' 

1 
 As Baptists, we have a,long history of defending religiou's liberty arid freedom ofconscience. 'Religion is, 

a voluntary, personal matter which must not be coerced. These provisions would force some individuals to 
expose the1l1selves to proselytizing influences in order to· obtain social services. No'mechanism is included 

'to infonnbeneftciaries oftheir right to an alternate provider, and no redress is guaranteed to a service 
recipient who is discriminated against on the basis of religion. 

In short, Ashcroft's legislation is less about providing the best social services than it is about funnelling

1 public ~oney to inappropriate uses. This w.,eoppose.' '" ' 

Sin~erely,'

1 
'- .. ;.

1. Brent Walker 

,' 'JBW:pkI Alliance of Baptis'ts, ' , " ,National Bamis! Convention of America ProgreSSive Naiionai Baotis!, Convention, Inc. 

1 
American Baptist Churches ,n me :_ 3,A, Nallonal Baotist Convention U,S,A .. Jnc, Re!igious Liberty Council 

Baptist Generai Conference ' Nallonal Missionarv Baollst Convention Sevent~ Dav aao'::si General Conference 
Nortn American Ba~tiSI Conference' , S~uihern 5,1ctlSi stale c::nvenlions & churches , , Coocerative Baplist Feilowsh'o 

http:Ecunet.org
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 . '. 

C!lurch at the Brethren. wasningtonOtfice 

1 
I: .. 

'I 
 March 28, 1996 . 


1 
 Dear ,Senator: '. 


On behalf of the Chur~h of the Brethren, I write to urge you to oppose the "Charitable 

Choice" 'provisions which are expected to be offered by~ Senator John Ashcroft in his effort
1 to provide federal'assistance to religious social service agencies...· .' . 


1 	 The proposed provisioil:S wouid·very likeiy resuit in competitive and divisive disputes among 
religiousorgariizations competing for federal funding for community social service programs~ 


If this approach were . adopted, essential funding would .be directed toward religious


1 . organizations With the strongest social and political influence· in a. given community. 

Dependence on federal funding for religious.missions woul~ have an extremely adverse effect 

upon these much-needed social programs. . .


1 .' .: " 


In addition to this troublesome aspect of Senator Ashcroft's proposal, we are also quite 

concerned about the. manner in which the provisions :would violate the Constitution's 


I 	 establishment clause..Sen. Ashcroft's proposal would r~locate government-funded social .. 
service programs to pervasively sectarian religious institutions, such as houses of worship. 
If this were the case; feder31 funds could be used in a religious settings in which religiousI 	 symbols were prominently displayed and where religious proselytizing could take. place. 

In ·1989, the Church of the Brethren Annual Conferenc~the highest authoritative body inI 	 our denomination-' acloptedthe statement, "No Force in Religion: Religious Liberty at the 
21st Century.". In this. important policy statement 'ourchurch declar~d, "We .believe it 
esse'fitial 'toavqid goveniment sponsorship of a particular religious body. and to assureI 	 sensitivity to those whC? aie:reJigious minorities,' Cooperat,ion'between the state and religious 

. hn'~;AS ~hn1tl~ '",,,,. ;"",....1'\10 ~~'",;..,1 ro"""O"";":~" I"\r ""","+Af ~"al"";'" S·• ..,., .. ("l ;'"1"'\1'"\ ~ p""f"'t;""",l""... , .... __....... ""......... -...- .~."" .. :"... v ... y """Ii •• """ ......... """v-O .... ~'- •• ':'& """"".,.""._ ~IJ''-''''''''',.. """to"""" ""t''''''....... """ ................. 


I 
 '. religious body." . 


I 
I urge you to carefully considerthe manner in ~hich Sen:' Ashcroft's proposed provisions 

'. would seriously jeopardize the essential separation of church and state and would have a . 
devastating 'effect upon many cherished principles of our ,American tradition of religious, .. 
liberty." ....' ',.. .' . 	 . . " 

I 
Thank you for considering ()u~ vie~s on this important .and .timely ?oncem.. 

I 	 .Sincerely yc:jurs, 

.J~uY-T~Q.ftu~I 	 Rev. Dr. Tim01hy A. McElwee ..... , 

Director. 


I 
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'.'., ' , " :I"il~ 'h:dc';:i:i";"l "i: Tc,!l1I;k <;i:,n,;rhO(I\,h ' 

l ien Y. Rosenber,g : " 


ecutive Dire,cor " 

April 1, 1996 

I, Dear Senator: " 


I 
 I ani writing in behalf of Women' of Reform Judaism, the Federation. of Temple' 


,I 
Sisterhoods, comprised of 9ve( 1 0'0,000 women in 600 affiliated groups 
nationwide, in 'oppositioll to Senator Ashcroft's "Charitable'Choice" provisions. 
We oppose the "CharitaOle Choice"provisioris because they present many 
problems of constitutionality and, impracticability'

I 
 'The "Charitable Choice'~, 'provisions'fly in' .the face ofthe ,Establishment Clause of. 


I 

the First Amendment bftheConstitution because they would direct government 

funds to "pervasively sectarian," religious institutions (such as houses of worship) , 

for social service programs. ' By allowing the furnishing of social services in houses 

of worship; with the right to display religiou$ symbols in areas where the' 
'government-funded services are provided, the "Charitable Choic;:e" provisions 

, , enable ,these institutions to expose beneficiaries to religious activities and I missionizing. ,This legislation would'also grant all religious ins~itutions the right to 

be eligible to contract with a state to deliver sociai services and would prevent 


I 'states from requiring them to do, so in a religion;.free milieu: 


Weare also distressed by the explicit dis'crimination permitted' by the "Charitable ' 


I Choice" language. The' ex'emptionfrom the prOhibition on religious'discrimination in 

, , hiring granted to religious institutionsi;, Title VII, o(the federal Civil rights law.
, should not be expanded to include employees' hired to work on social service,


I 'programs funded by the government. This bill would expand the exemption'to' ' 

include such employeesand would moreover permit religious6rganizations to, 


I 
 require that employees follow ,the religion of the institution.' ' 
. " . ', ., " 
" 

I 

" In'many communities'. religious institutions alreadyproviqe sodal services with,' 


private funds. Indeed, our local Sisterhoods are active in community food, ," 

programs, at shelters for, homeless people and those for battered' women and in 


I' 

, countless community education programs.' The aLltononw~md freedom of the' ' 

churches, synagogues and mosques involved in so'cial service 'programming could 

well beharmedby depen,dence on federal funding. 

, Deeply rooted in the religicius values' and prophetic mandate of bu~ tradition,
I Wory;en of Reform: J~da'ismtakes this qpp,ortunityto speakout'[n defense 'of the· 

, ." • " < " • .. , 

."":'. 
{ . ~ . 

I:; ("Jlllllri,:\'. I)t 1,' Sl\h'!'hlll'(/~ ': /l::"" . ':"\ ':.', ',: 1/, II,':.• , 

Il~c:n'OfltC:f!:nn 11Ili,lf":m I" .::~ .Jr:~; .. :~·;·;f~h;.: i :111' . ,::'~~cl;il.l!I:i~.,..;-~·\\,(:loIll'...:r'",·:.:.;rlf\n" dll.··\\,~:: ,:." .... ,~ II ,.. ~.I,lrl" ...:)·l:"'''I~\.' 1',,:.:>:'-, 

k:-. nn hch~llt: of,'j hL' 1·lei If:,.· ','. I' :11; ,.,: \ ,;I)\..':';'C ~ j ...'\\ !':', ",:. :t: ( ..: ,'I' R.. _ :1\,.1 nd : '\ :;, I...' !~. lli}ldl...:i "j' ~ ;~,.. ;. ' '~i) il,c,; iIt: .,' \.. -: ...:-- \.',;' I,:h " . 


, '" •• i 



1 

.-2

I· ... Constitution and of religious·liberty,·We urge you not·to uridermine A~erita's . 

unique and valued religious freedoms :-. we urge you to oppose the "Charitable . 

Choice" provisions;· .. . , .. .
···1 

1 Sincerely yours, 

1 ~~Jy 
1 

. . Ellen y, Rosenberg .... 
.. 

, . 

Executive Director .. 
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W ASHINGTO:-'; OFFICE PRESBYTERIAN CHURCH (USA) 
NATIONAL :\lINisTRIES DIVISION 

Del'ir. Ser;a::or, . Hay 3,. 1996 

1 ·The "Chari;:able ·.Choice" prov:sior: as .int..coduced bv Senator 
Ashcroft, would 'harm religion; the religious liberty of t.~axpaye=s; 
social se=vicebeneficiariesi . and . States' 'rights,' . The· General 
Assembly of. t;.l1e £,respyterian' Church (USll.) has historically.

1 supported the .c~ligi;)~:ls 'libe=tyofall A.rner icans .and. the r ightof 
religion :0 operate tree from gover~mentcoercion or control. 

In a 1988 policy statement ene':'::led, "God Alone Is Lord of· the 
Conscience",. the General Assembi~ noeed that under theFr~e 

1 
I Exercise. clau2e. the church shoul~ be free cf both' gcver~ment. 

interferer:ce ar:d. gcvernmer:t regula:ion i:-.· o=::iering it.s lif~ and 
aceivity, e:<cep-.: 'rlhere::'ruly compel::.ing gover;nlTIer:ein::e=ests are at 
stal<' e ····;"e'"'tYL. gc·Te''':'''....nrroer;t ap,.., ....o·p-·l.·at;:::.sJ... .... funds f"' .... _ cl"-s-!+-'ut~onally_1L .J.. __.. _.L .. I. ... ~ _!::'_ ... \..J_:,·a . 1.-_ ..... 1 ... ' 

cermitted' social $e=7ic~ 'to cltize~s and strUc~ures i~ such a wav 
-h .... -.: .. ·--c _ ..,_ ..."" ... .;; ..... ;:'r"'~ r'\ ",.. .. ""-- :- - . 'r-o. '.:::' - ...... ~ ""~' 

1 

t ,a" j,:)J. -'", c." .._. a":1·=~:c:-'--;: .-:. __ ,,:",e:.,nJ :......._0 ac,- as a':l .... nt.s .. ·Jr ~ovo:::r:;me_.:... 


··h.!.. t""'" '-~ 0':::J.. .... _ ...... _ ..,~.-vt:, .... Q1l.·e~Te....... th--.Q.L.. 'r>hu~J. .... ·'-...,c.c:__ coh";"'d'..)1...4_ he"
r;:::.~;,...."r'·___",l:"';_j "'-':''''··''''';)''''l·i~p.~ _ ~ _\.........J.'\;;; ~ '-:,-1 __ .";).1. j".Jl.
eligible t.0 recei~esuch funds, t~e with significant conditions 
that do ::ct .jeopa=C:ize, the right.. of . the church'. e.c, c::mt;ol its 
reiigi·.)us affair:s or impose i tsc:m doctr.ine on othe::s fro~r. theI generai?ublicwho ~ay ~orne to it fJr such'~ervices. , 

r,1he::.,.., '"'l'bi ~ .~. -F"",..r;c: "'0'''''''''';-", 'th~ ~"urch the arpa ,~.:: p .. rmi ~sihjQj'y!. ....... ~ t""' ..... -..;.. ............ ~.... I......- - .u_ ... ,.J .'" t:::: _ • .i. ... , • .;. ,_ '..)1.. t::_~u_.:=t _./ft,J __ 


I 

'''rHt.::.,..n'''''e'~·~~ .. -l~., ...... ....~ ec;,"__,,_ a-. t.....I..';",·L.,..I_ ~ t'\'", ,~-F" t;"'e .·c", .. ;,..,;;.,!....... sa',..,.., V 1.' -t..' ',i....J.. s ..,\..4. _ •._ ...... , a ""C' _
'_ .... _ w;,"';e"""""';· __I...,. :.. .. ~ ~ •• 1 ... 1...L~ .... "-:-"'" _ ~ ... ;-"e 
church's. right to struct.ure its ac~~vity to re~lect .its relig~ous 

'·:t~aracter andpu.::pose· isnarrow~c. ... Public funds::eqllirepu1:::1ic 
ac:count.a!::ilit.y -=.nd may.not he used in ways th,atadvarice or support

1 religion: whe~her.crnbt i~ th~ cc~text cf ~haritab!e service. 
The c1'lur:.:h is nocobl::i.gaced ·t: accept public fur;~ds to sUppor\:. 

;---~• .:::> "0'-:--J..4-.. .;:. ,.,.:: ...... h"''''a'l''i--~'~an'.:. __ ;....:_J.. "e'-';~.... ~t:>. .,-rl inc.·ea.d_ 1m-y<::;:1' ·Q'eern;.' _1.-'0 __ .. 5,:j:-Q,....o~~av..•__ ". •."J.. ..;,,~... .::> v ..... C_ .. ....,. .:. .. :_4.:.... '~"; ...... c :.1· " ":"1 

I. 
 ......;.. ....... \..,.f· ...:,1.L __ J. i- no'•. .1.~I '--_ -~g''''':'
'_'_'1..1.~·~~d·;ti~-,s' t..,- .... a ... ,;:..·-'"~.,I_\J me--t:~. ''1';''",--_l ... \;;_= _."::) con'-"i-uT"icn~"__ t_ ,1G.·J....t.~·1 ....... ro_ 


r":'_C~_;\T;:> ';'''l''''l.'- ,"'e"'''al ;'1 or"';"''';' t'o" a,fo''''; p·'-;p'a·;"'l'~.•. ,_"'·'c'n T'll'nli·,··i""".d;.· ~_ u i:" ........... .---'.-~"" .. ~I ......... - .:... ":'" -;,_ ..... .l. '_--==~'" ;.. , _.\....4 f.:1~. ;.....; .. i::: 


inf::ingement c:' ~heestablishrnen:. pronibi,t.ion does not' 'itself 
t~o,.,.·.St_1,;-_!,_-.'.~_ ~ _ a' b"-"';-,,,,t ......... \.. .. t:! ..... \..i "he '0:-':"'';:-t:>o.' t:>v::.--is""..... ·_.;..w_ \;; ......rt:>ll."gion_ ,. ':.... \,......
~ "'n" _ o-F" __ L .... ";he '''''nl'-c'n:.1_ __ \J.. ",' 

may in'::' :..i,ate ::;enTice .,' minist:=ies and o;;Jerate. servi'ce agencies, 
eit.he:.::.-, 1:0-::: .:::3 own .... acL'1eJ:"ents or fc.r the pu1:::1ic~' . without . 
gO'lermnental. .i.nt~rventionand reg':Jlation . when itu~es its own 
resoutces to de so, When.it wish~s ::'0 use oublicfunds for serving 
,l'"1.1l!"'_'.1·(:___ _ "",.·:-_-eo·s, .,.~t:> c·~·;,·,. .... ~ L... _·..... """. "-""...... L..O ... 1 ~'n;'- -..t .J.. ·:"~'"·o.s'~m'pl'~ea'.: . ..;.. .... __~.l_, ..... y_\.,...... s"''''·''.L',''''u,,...r;ers ... -,..,'d Y ~t.. ';:",-,,_ 

consentto·~ecessa=yand propergove=~men~al regulation and

1 S1Jper'/ls.'i..cn l a:1c to:, ,the I: iv:. l. {:~mpact. cor:cGl..tling' tIle,_> or.ganic
" t' .. ' b _ .. -"' .... :.~"" ':., .. 'j .,-'.. - '.re l. a .1 cr.:,; alp e:.. tit:: _"' .... ,.ure,. an· .::> ....":. .... e •. 

"C~:.~rab~.e ·C'::c1...:e" . ' ..:::"11 ha'::::.,reJ.':'ci'Jr,;:s·. his'Cor:c 'aut6ncmy
-F"rom ·..,r."·,::,,.."'Inor" . ..., .. .;,<,,;-.'"':~.,.:::;,.;...,~ ,.";~ I"'a'··'::e r o', 'ciou" ;,,·~ .. i;-~r'::F'S-- ".~.-'~~-~~.:.~l·-l::..-· ~_J. •.,,_~ 1...t.J.;,.~:'r*:~'~:; ..~ ~----. '- -~. ~-~-:--;..~~,~~ '~-:~('~_\. '--~~o 
"'J ........ __ Cj_~-: ••: '_u':::CT,,_ .....e.. _ o"::;:::-si~h~ a •. _.. __ ;:;,-,_a._.:._D. • .... 

;-.~ .... Q ,--.""', .... "'Q ,.... -"'fT··S' ........ " s.",·'-'~,:'I.'_·'·.'~· c· ... --.::lt:-,.....',
_'::~'3.;,ll- .:._ .~~ .... .t',)._'__ !*:~x'."!. :..,~;;., r ____ :'Je ~,;,,-::':.A"':"-=_ .. 

1 
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"\"'lshii1!~ton bitic.: ' 
~ 

t'or 
. 

Social rlistie.: 

e-l1uii: UU;}\\"00- aoL.:om' , " 

May 7, 1996 

. Dear Senator: 

.Write to express the 9Pposition of the Unitarian Uruversalist, Associatio'nto Senator John 

Ashcroft's "Charitable Choi~e" provisions to any.public health or social service hill. 


TIle Unitarian. Unive~alist Association ,stands .fmnlv 
'~. 

beliindthe First Altlen<hnent. " Senator .. ,. 
Ashcroft's "Charitable Choice" provisions would lindermme that ap1endment in' severaldisrurbing , 

ways. It would also cause a great deal of tro'uble if it were implemepted in a local community. 


. , 

. For instance. the provisi~nswould penrut government social servi~esto be provided in 'hous~s of 

,worship. :nliswould mean the government" s choosing to fund some religious institutions in a 

community. and not others~-sending funds. for iDstance. to the local Baptist congregation but not 

to ,the Presbyterian one., This would ine,iirably lead' to tensions between church leaders and 


, legislators, and result as well in tensions between .various religious groups. It would also' cheapen 

the fai~ of every religious congregation, by necessitating that some people live out the mandate to 

feed the poor and clothe the naked by giving generously from their own resources, while others 

could sit b.ack and let thegov~rnment provide' sen;cesunder the apparent auspices of the 

co'rigregation. 


Equally disrurhingly, the provi~i~ns ,woJd'grant" an explicit 'right for, contractors to display 

religious symbols in areas where go";·emmem services were provided. ThIs might lead recipients 

of services to feel discomfort 9r to feel religiously devalued., If. for instance, a Christian recipient 


. : received services in a Hindu 'shrine, shear, ,he might feelUncomfonabl~ with " the unfamiliar 
imagery and icons. 

,,' 

,Also of grave concern iS,the fact thai the provisions allow religiouS contractors to discriminate in 

all areas of employmen~ inCludingttie off-the-job conduct of employees. If. for· instance. a' 

Muslim House of Worship were'fiinded to provide services. that Mosque' could demand ,that. a 

Christi,an 'employee pray to~ah five times per day: Needless to' s~y, the Christian might very 

likely feel that such enforced prayer was a violation ofhis or her religious and civil Iiberries. ' . 


" . .~. 

On behalf of Unitarian Universalists ~cross the counoy, Iurge .you to refuse tosuppon Senator 
Ashcroft·s "Charitable Choice" provisions on any bill. 

With wannest wishes. 

: / j' f ! }.t:" //:..' ' 
l. li..,.;<- . ..! L L ·\...tA.... , 

~le Rcv,<'~e~ :.x,' Rilev ,o. ~. /:," .' ,',' ,: ' 

Director. Washmgton Office fol Fruth In Aenon 
" . 

)','1' 

- " 
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 National, President 

'April 1, 1996 

I 
Dear Senator: ' 

I 
Onbehalfof the 90,000 meinbers ~ftheNational Council 'of JeW1sh Women (NCJW), I am ' 

,I 
 writi,ng to urge you to dpposethe inclusion of Sen. John Ashcroft's (R·MO) "Charitable Choice" 


I 
provisions in.any public health or social services legislation. These provisions, which would 
permit states to contract government-fuIlded social services to. pervasively sectarian religious, . 
institutions, are in clear violation of the First Amendment's Establishment Clause. These 

,"Charitable Choice" provisions would pose a direct threat to our nation's longstanding , 
commitment to the ,separation of religion and state apd the.preservation ofreligiou5 liberty. , 

I NCJW believes that the "Charitable Choice" provisions would promote religious discrimination 
and the infringement of religious liberty. These provisions explicitly grant a right to religioils 

I contractors to provide government services in a house ofworship while allowing them to display 
religious "art, icons, scripture" and "other symbols"where the government-funded services are 
provided~ As a result, bene,ficiaries ofgovernment servic~s would be exposed, often unwillingly, 

I ,to a church or synagogue's religious beliefs, directly imposing on the individual's religious' 

I 
liberty. These provisions would also allow contractors to engage in religious discrimination' 
against employees who are paid by government fuflds. Although religious organizations are 
currently granted a religious discrimination exemption 'under Title' VII of the federal civil rights 
law, such an exemption should not apply to employees paid through government contracts or 

I 
 funds: 

.,' 

One intent of the "Charitable Choice" provisions :is 'to encourage religious institutions to provide 
,social serVices in their communities. Many churches and synagogues already provide these " 

" services with private funds. NCJW believes th~t contracting with religious institutions to provide' ' 
. government services With public funds would create the dangerous precedent o(government . 

I funding of religion and government-sanctioned infringement of religious liberty. ' 
.' ~. . . ."... . . . . . . 

The National Council ~f Jewish Women strongly believes that 'religious liberty and the 
I. separation of religion and state are constitutional principles which must be protected and 

preserved in our democratic'soci.ety; As such, we urge you to oppose Sen. Ashcroft's 

I 

"CharitableChoice" provisions. ' 


, Sincerely, 

Nan Rich' 

National-President' 


:'>Iational Council of lewi~h Women- 53 West ~rd·Street. 6thFL .. ,~W York, NY -10010 - (21Z)6.J.5-'+0.+8 it Fax (212) 645:7.+66 
••• ',', . -", • !', 



,General Board of ' Church end Society of The United Methodist Church 
lCO Maryland Avenue. N.E.. Wasnington. D.C.2roJ2 ., (202) 488-5600'. ..'," ' . 	 "". '. 

" 

I , "May ,10,' 1996, , . 

I 

Dear, Senator: 

I 	 Senator John Ashcroft has tried to attach the "Charitable Choice" provisions to various , ' 

public health and social service bills. We believe that, if signed into law, such provisions 

would threaten the caxpayers' religious freedom and would set a piec:dent by promoting
I' 	 a ~c religion with the use of taX dollars; , ' 

, 	 ' 

The United Methodist Church clearly states, its stance on the use of public funds for ' 

I 
I "chUrches in The Book of ResoIutiDnS, ,p. ,469. ' It' states thaI churches "should not expect 


all taxpayers, including Ulose who adhere to other religious ~lief systems, to provide 

funds to teach religious views with which' they do not agree. ,,' 


I 
, The AshCroft,propoSal. would diSrupt the balance between church and state as embodied 
, 'in the Ffrst Amendment. 'The "Charitable Choice" provisions would penni! religious ' 
,institutions to discriminate against workers, w~o will be paid wlth taxpayer funds, based" 
on their religious beliefs or practiCes. Funher, 'the proposal does not provide adequate

I protection for the religious'liberty of social'service beneficiaries. We believe, that the 
"Charitable C,hoice" provisions would place at risk the freedom and',autonomy that 
religion has enjoyed in the United States. " ••' , " ,

I ",. 

I 
As people of faith and freedom, we urge you, to"oppose any attempts that are antithetical 

" to the American ideal of religiouslibeny. ' ' 

Sincerely, 	~ , 

" ' 
I ~. ~., . 

Dr. Thorn Whire Wolf FasSett',:
I General Secretary , 


I . '. ' ..TwWf/eyr 

" " .,I" 

I 
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, , 

The Working Group for " 
Religious Freedom in Social ~ervices 

I 
Constitutional and Policy Analysis, I of the "Charitable Choice"Provisions 

I' 
" . .' . 

I , The "Charitable Choice" provisions, which were passed as Section 104 of H.R. 
3734, the welfare refonn bill, present, many constitutional and policy problems. This 
memorandum will outline the dangers ~e' provisions pose to state governments, the 

I 
 religious liberty rights of beneficiaries of assistance, and the mission of religious faiths. 


Voices from across thepolitical spectrum have criticized these provisions for the 
policy problems they present. Organizations ranging from the Americ~ Civil Liberties I Union to the Institute for Justice have' questioned' the constitutionality, of "Charitable ' 
Choice." , " 

I The "Charitable Choice" Provisions Violate the 'Consti~tion Is Establishment Clause 

I' 
 . . . . 

The Charitable Choice provisions create' a new, federal right that religious 

institutions will be able to enforce in state court. The proYisionsauth~rize religious 
institutions to sue a state, government (or the federal government) for "discrimination" if the , 

I state denies the institution a contract to pro~ide social services bec~use" of the institUtion's 
,"religious character." However" as will be explained below, both the U.S. Constitution and 
many state,c~nstitutions require governmental entities to examine the religious character of 

I an institution before declanng it eligible for government funding. Under Charitable Choice, 
such compliance with constitutional law will now subject states to litigation. ' ' 

:: ,., . ". . . ' . , 

I 
 , " 


, Current' law' pennits ; "religiously affiliated"·' organizations, such, as Catholic 

I 
Chanties, 'to provide social" services, 'with ,,' government funds. , These 
"religiously affiliated" 'organizations receive government grants for social work because 
they are not "pervasively sectarian," and thus government funding and oversight of such 

I 

organizations does not pe~ se raise, an Establishment, ClaiJse violation. ,However, the 


, Supreme Court has ruled ,that "pervasively sectaliari" institutions,' such as 'houses of 

worship, cannot receive taxpayer dollars because; government funding and monitoring of 

these institutions would violate the Establishment "Clause.! ,The "Chru:itable Choice" 


I 

. ,,,,, 


1 '" " " " , ',,', " """"" " ", 
See Bowell I', Kflldr.ick. 487 U.s. 589. 612(1988), The Bowell Court explained that ':[o]nly ind!e context of 

• ,. • • < ,.,' 

I 
 ,!' ::,. 


, ' 



I 

I 

I 
 , provisions throw off this careful balance .of current law, by granting any religious instit~tiori ' 


a statutory right to receive funding from the 'govemment-:- whether "pervasivdy,sectarian" 
. '.' . ,. 

or not. "," 

I 
I It is deat from the language of the, Charitable Choice provisions that it will result in 

unconstitutional government funding and Cmonitoring of houses of ,worship and other , 
"pervasively sectarian" institutions. In various cases, the Supreme Court listed among' the 
factors to be used to determine if an institution is "pervasively sectarian": 1) iocation near a 
house of worship;}) an abundance of religious symbols on, the premises; 3) religious, ' 
discrimination in the institution's hiring practices; 4) the presence of religious activities; and, I 5) the purposeful articulation of a religious mission.2 

: " ' 

I The "Charitable Choice" provisions would: ,1) permit'the provis~onof government 
social services in, not merely near, a house of worship;: 2) expliCitly grant a right to, 
religious contractors to display religious "art" icons, scripture" and'''other symbols" in any 

I abundance in 'areas" where government-funded services are provided; 3) allow religious 
contractors to discriminate against employees based on their religious • beliefs, ~- ,including 

, ' employees paid with government funds who work on t3xpayer~funded programs.I 
,I 

Furthermore, Section (j), "Limitation on Use of Funds fo~ Certain Purposes," which 
purports to prohibit the' use of government contract funds for "sectarian worship" 
instruction, or proselytization" is absol,utely unenforceable: The Supreme Court has made it ' 
clear that the government may not monitor the internal religious messages of pervasively , 
sectarian institutions.3 Such monitoring and oversight ~ould violate religion's ,autonomy 
from government and constitute excessive entanglement. 

, '.' . , : "~' I 

I 
"'. 


Another entanglement problem with' the ,"Charitable Choice" provisions is that it 

, explicitly subjects 'religious instituti'ons to govemm~ht audits and financial regulations. 

, Sl}ch regulatory intrusion by the government into apervasively sectarian institution's 


I 
 fmanci3.1 books would violate the Coristitution.4 


I 'aid to 'pervasively sectarian' institutions have we irivalidated an aid prog;.am on the g;.ounds that there was a ' 

I 

'substantial' risk that aid to these religious' institutions ~ould 'kilowingly or unknowingly, result in 

indoctrination;:' (d. See also Grand Rapids Schoo," DiSfrict v. Ball; .473 U.S. 373, 384 (1985);' Meek v. 

Pittenger, 421 U.S. 349,356 (1975); Hunt v. McNair, 413 U,S, 734, 743 (1973). ',' " ,
.' . .,. '. 

2' :', " ,', " ' ",' , ' " 

I 

, See Wolman v, Walter,'433 U.S. 229, 234 (1977); Grand Rapids, 473U,S,at,384:n.6; Hunt, 413 U.S,at 743; . 

R~emer v.Maryland Public Wqrks Board, 426 6.s. 736, 755 ([976). ,- .' ',., '. 


, 3' ",. 
, ' Aguilar v. Felton, 473 U.S. 402, 412-13 (1985). 

4 ',',., ' ' , " ",~,. 


See Lemon v. Kurt~man,,403U.S. 602,612-.13 (1971). 


','; . 
.. .. ' ' 
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,I 

, . '. Additianally, the ~'Charitable ChaiCe"provisians raise the, canstitutianal issue af'I , religian acting in the placeofgovemment. Far, example, a state cauld 'coritract with a ,',' 
, ' religiaus den'aminatian far. the administratian' af AFDC benefits ,in a certain 'g~agraphical 

area. Thus: thereligian could evaluate and determine,~elfareeligibilityandadminis'ter and 
, distribute cash assistance - essentially acting as an arm af government. The Supreme Caurt . 
has held that even the appearance af such joint autharity byreIigian and the state is 
uncanstitutianal.5 

' 

, The Provisions Authorize Employment Discriminati~n Based on Religion 
, 

The "Charitable Chaice'; pmvisians wauld allaw areligious arganizatian to. engage 
'in religiaus discrimination agaiJ;tst emplayees who., are 'being paid" with, taxpayer funds. 
Althaugh ~religiaus, arganizatians are currently granted an:exemptian fram the prahibitian 
an religiaus' emplaymentdiscriminatianin Title VII af the federal: civilrighis law, this 
exemptian shauld nat extend to' emplayees who. are hired to. wark an,and are paid thraugh, 

I 
 . " .,. . . 

gavernment grants ar cantracts. '. 

"Charitable Chaice" explicitly exterids the Title ,VII exemptian to religiaus 

I 
I institutiansand pm~ams that are funded with taxpayer dallars~ Such gavemment..;funded 


religiaus emplayment discriminatian wauld raise vialatians: of bath the Establishment 

Clause af the' First, Amendment and the P1ual Piatectipn Clause af the Faurteenth ' 

Amendment. 


" , 

I 
.! ' 

"Charitable Choice" Does Not Protect Beneficiaries' Religious Liberty Rights 

I 
" The "Charitable Chaice:' pmvisians do. nat pmvid~ adequ.ate pmtectian farthe 

religiaus liberty' af sacial service beneficiaries; Under the legislatian," a state cauld 
campletely shift gavernment-funded, sacial serVices" far a' certain' 'geagraphic area ar .'~. 
specific sacial service to. areligiausdenaminatian. This;' af, course,; wauld ; lead to. 
innumer~ble vialatians of the religiaus liberty rights af beneficianeswha are assigned to', 
religiaus arganizatians to receive sacial, service benefits and'services -~ especially,thase 
beneficiaries whasereligiaus beliefs will be different than that af the pmvider. 

Despite theseabviaus prablems~ the legislatian daes nat prpvide farnatiCe to. ·be 
giyen to. beneficiaries' infarming them af their right' to. request an , alt~rnativeprovider af 
services. Thus, a beneficiary might assume that they have ·na aptian but to. go to. the, 
'assigned religiaus institutian ,ar fargo their benefits. Furthermare,: as nated above, state 
g~vernments will be cans,titutianally pmhibited from enfarcing the p~?hibiiian oothe useaf ' 

I 
• 'j 

I 5 Larkin v. Grendel's Dcn.459 U.S. 119(1982). 
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funds for "sectarian w'orship, inst:rUction, ot proselytization.',6. " , ' .,", ' ".. I· 
The Federal '.'Charitable Choice" Provisions Trump State Constitutional Rights 

, , Despite an apparent "non-preemption" clause, many state constitutional prcivisions 
that protect religious liberty will be preempted by the Federal "Ch~iable Choice" scheme. " . 

. The Charitable Choice provisions contain the following secti0I!: . 

, (k) PREEMPTION: Nothing in this section shall be cons'trued to preempt 

any provision of a State constitution or State statute~ t,hat prohibits or
1 restricts the expendi ture of State ,funds in or by religious organizations.7 

". 


1 The key word in this preemption clause is the word "State" on the, third, line." 'TIierefore, the 
only state constitutions that will not be preempted are those .that restrict the diversion of 
state funds to sectarian institutions. This raises two issues: 1) the block-granted, welfare 

I funds will likely be considered federal -- note state -- funds; and 2) most of the state 
constitutional provisions' that contain a funding prohibition restrict' any "public" funds ..c:. 

including federal funds - from being diverted to sectarian institutions. Thus, meaningless

1 state constitutional provisions will not be preempted, but those that will impact the 
Charitable Choice scheme could be - and would be under the "actual conflict" 'doctrine of 
inferred fedenil preemption.8 

1 
The Provisions Will Have an Adverse Effect on Religious Mission 

1 
1 . Th~ "Charitable Choice" language will adversely effect thereHgious mission of 

many houses of worship. Part of the nitionale for Charitable Choice is. to . encourage 
religious institutions to provide social services to their ,cOmmunities. In 'fact, many 

, churches, synagogues and mosques already provide these benefits to their cotnmunities, and 
do so very well with private funds. Pepeildence ~n federal funding, and the oversight and 
regulations' that corrie wit,h it, will severely undermine 'the constitUtionally-based aut9nomy . 
that religious institutions enjoy .. 

1 
1 6 ' ..' 

. See Note 3 and accompanymg text. 

7' " " 

1 
 H.R. 3734, 104'" Cong., 2d Sess; § 104(k) (l996) (emphasis added). 


1 

S The ;itate constitutional provisions willlikeiy befoundto "frustrate the purposes'; of the federal Charitable. 

Choice scheme. See CTS Corp. v. Dynamics Corp,. 481 U.S. 69. 78 (1987): Silkwood v.Kerr-McGee.464 ' 

U.S. 238.248 (1984).' .' ", , . " . , ' .. 

,I 
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I 
'I 

Timothy, Lamer, an Evangelical Christian critical of the "Charitable Choice" 
provisions, wrote in The Weekly Standard that' 

Christian conservatives, instead of leading the charge for Ashcroft's proposal" 
sh()Uld be the first to recognize how problematic it is; If the 'money doesn't go 
toward proselytizing, it will be ineff~ctive. But, if'it does, even indirectly, it will 
serIously violate both conservative and basic American principles.9 

Mr. Lamer went on to state that. 

I a basic tenet of [religious liberty] is that citizens should not be taxed to support 
religions with' which they disagree. Evangelicals in particular should remember that' 
under the Ashcroft proposal, state governments will decide which charities get the 
federal dollars ... Whichever sects have the most influence in each state will get the .. 

0coveted funds. 1 ' 

I 

I Marvin Olasky, author of The Tragedy of Ameri~an Compassion, wrote in USA 
Today that the "Charitable, Choice" provisions would lead' "religious groups into 
temptation." I I Olasky explained that Ashcroft's provisions "miss[] art, important poin( 
that "Christian efforts iake a bite out of poverty because of Christ," and unless 'religious 
groups "cheated by sliding money from one category to anot1:ler" they would violate the 
prohibition onthe direct use of government funds for sectaiian worship or'instructic'm. ' 

I 
If the government begins funding· se~ices traditionally ,funded by the church 

community, a likely result will be a drop in, participation ip such activity by' church 
members and increas'ed dependence on government funding. The influence of federal 
dollars and oversight willsur~ly undennine the mission of religious institutions. ' 

I , Conclusion 

I , .The· "Charitable Choice" provlSlons violate ,the Constitution. and are' , 

antithetical to the American ideal of religious liberty. The'legislation puts state' 

governments in,an impossible position, and will only subject states to an,a:valan~he


I of litigation. "Charitable Choice" presents both the problem of government funding 

, of religion and religion acting i'n ',the place.of government. Congress would ~o 


I 
 9 '. . . ..,... , 

. Timothy Lamer.l GOl'c at Church. The Weekly Standard. January 15,.1996. at 13-14. 

I 
 IOId. 


II .",. " . " ' , .' ',: .,' 
Marvin Olasky. Holes ill the SOli/Matter as lvl/lch as Dollars. USA Today. February 15.1996. at 12A. 
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taxpayers and religion greater justice by'leaving h0uses . of worship free of federalI' 	 interference and the influence of government dollars .. Religious institudonsalready 
provide relig{ous social services-- with pari~hionersl privatc~ contributions. .. 
Congress should not underInine this tradition by inviting "Big Goveinment" into our 
natiqn's houses of worship~I 	 . 


1 

'; '" 

I 

I 

I 


I 

.. 

I 

I 


,,'.. 

1 

I '" .' , 

l, 

. . . 

I 




I 

I 

I 

I 

I 

I 


SECTIONI 

D 

I 

I 


RESPONSE TO SENATOR ASHCROFT'S TALKING POINTS 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 




I 

I 


, POJNT-BY-POINT RESPONSE TO' ,I, SENATOR ASHCROFT'S DOCUMENT ENTITLED: ' 

I 
 , "CONSTITUTIONAL ARGUMENTS REGARDING' 

THE 'CHARITABLE CHOICE' CLAUSE~' 

I In the Fall of1995, 'Senator Ashcroft distributedd documentdefending the' 
,constitutionality ofthe Charitable Choice provisions. 'The Ashcroft documennvas written · 
specifically to support an 'arriendment to the Older Americans Act. This document responds to

I Senator Ashcroft's document. It is organized consistent with, and bears the same section, 
headings as, the Ashcroft document. 

I' , 1. The Establishment Clause would be'violated if we allowed reiigious organizations to 
receive government funds to provide services to older Americans. 

, '. ". • ", j. 

I 
I What Senator Ashcroft's document dO,esnot' mention: Religiously-affiliated 

organizations, such as Catholic C,harities, are already eligible to receive government funds to 
provide non-sectarian social services to government beneficiaries. What the "Charitable Choice"" 
provisions, would, do is give "pervasively sectarian" religious institutions; such as, a house of 
worship, a statutory'''right'' to provide government-funded social services. ' 

I 
I Senator Ashcroft's document correctly states that the Supreme Court has not permitted the 

funding of religious institutions that are lIp~rvasively sectarian ll because it wo~ld Violate the' 
Establishment Clause. Bowen v. Kendrick; 487 U.S. 589, 612 (1988). However, the document 

~ • ' I 

incorrectly states that "nothing in the text of the Charitable Choice Clause indicates that money will 
," flow to such organizations.'" ,

I A quick reading of the "Charitable Choice'; provisions. rev~als 'that it is solely aimed at 

funding institutions that the Supreme Court has characterized,~ "pervasively sectarian:' In various'

I cases, the Court listed runong the factors t6 be used to determine if an institution is "perva,sively 
sectarian":, 1) location near a house of worship;, 2) an abundance of religious symbols on the 
premises; 3) religious discrimination in the institution's ,hiring practices; 4) the presence of religious 

I, 
I activities; and 5) ,the purposeful articulation of areligious mission. See Wolman v; Walter, 433 U.S. , 


229, 234 (1977); Grand Rapids School District v. Ball, 473 U.S. 373;384 n.6 (1985);-;Hunt v. 

McNair, 413 U.S. 734,743 (1973); Roemer v. Maryland Public Works Board, 426 U.S. 736, 755' 

(1976). 

I 
 The "Charitable Choice" provisions would: ,,1) pe~it, the provision of government S9Ci~ll' 

services in, no~ merely near, a house of worship; 2)explicitly grant a right to religious contractors 

'to display religious "art; icons, scripture" and "other symbols" in any abundance in areas where 
government-funded services ,~ prbvided; 3) allow religious contractors ',engage ih religious,'I employment discrimination. Additionally; any services, proVided in a, house 'of 'worShip would, .' .' ". ',',. 

I ,'. . ' 

I 1 

, , 
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undoubtedly exp~se b~nefici<rries to religious activities~d expression of the sanctuary's religious 1 mission.. Thus, it is very iikely. that "pervasively sectarian" 'institutions will receivego~ernment 
contracts under."Charitable Choice.", " . 

1 . 2. There is no precedent for allowing religious organizations to receivefederal funds to 
provide services to Older Americans. 

1 . , .,' 

What Senator Ashcroft's document does not mention: . Although the Supreme Court 
approved the fa~jal constitutionality of the Adolescent Family Life Act (AFLA), that statute, while 
allowing religious organizations to participate, did not contain provisions similar to the "Chantable 
Choice" language.'See Bowen v: Kendrick, 487 U.S. 589, 6~2 (1988). 

1 The "Charitable Choice" language differs from the AFLA statute in the, following wa,Ys: 

* Unlike AFLA, it would' give all religious institutions the, "right" to . be eligible for 

1 . government funding. 

* Unlike AFLA, it would explicitly authorize religious institutions, to engage in religiousI . employment discrimination. against workers who will be paid with taxpayer dollars. 

* UnlikeAFLA, it would allow government vouchers and certificates to be used for 1 "sectarian worship, ins~ction, or proselytization." 

* Unlike AFLA, it would explicitly preempt ,state constitution;;li provisions that protect the 1 religious liberty rights of state citizens. . , ' 
" ' 

'. * Unlike AFLA,' it would explicitly prevent states from ensuring that government funded I social services are provided in an environment free of proselytizi~g symbols and expression. 

,I 
, , . . , ,

* Unlike' AFLA, it would clog state courts with a new cause of action against the state by . 
religious institutions that were not grant~d contracts for services. 

I *. UnlikeAFLA, it would foster excessive government entanglement with religion by 
authorizing wide-ranging financial audits of religious instituti~ns that receive, but do not 

. segregate, federal funds under the Older Americans' Act. .

I 
Additionally, the institutions, receiving federal funds, under AFl.Ado so by way'of f~deral 

grants. The "Charitable Choice" provisions do not authonze grants to religious institutions; rather 

I 
I it ~alls fo~ contracts between .the government and religious institutions.' This is significant because 

as ~ contractor, a,religious ins~itutions will not simply be fundedQY th~ goveniment, but also acting 
inpZace of the government . 

Such activity, in ;which:ieligi:ouslnstitutions would ac,~ as anarrrl of the state with respect to 

I " :': 

2 
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I 

I 

I social service programs, would violate the Supreme Court's ruling in Larkin v. Grendel's Den; 459 

U.S 119 (1982), in whiCh the Court overturned a zoning statute that allowed churches toparti~ipate 
"in the exercise of substantial government powers" in violation of the Establishment Clause. The 

I "Charitable ChoiceI' scheme would !=reate the same' appearance of joint authority by church and 
state that the Larkin case found to be unconstitutional. 

I Furthermore, all of the religious groups cited in· Senator Ashcroft's document that. 
participate in federal' refugee resettlement activities are religiously-affiliated organizations, not 
pervasively sectarian institutions. These groups are currently eligible to, and do, participate in

I federally furided social service programs, even without the "Charitable Choice" provisions .. The , 
Ashcroft provisions are therefore an intentional departUre from the already inclusive current law. 

I 
. " 

.' 3. Beneficiaries should not be able to redeem vouchers with religious service providers. 

I· What Senator Ashcroft's document does not mention: No court has 'ever upheld the use 
of government dollars for vouchers to be redeemed for religious 'worship or instruction (as the 
"Charitable Choice" pto~isions would explicitly allow.) See PEARL v. Nyquist, 413 U.S .. 756, 790 

I (1973). . 

I 
The cases cited by Senator Ashcroft involve facts. in which only an "attenuated financial 

benefit" flowed to a sectarian organization~In fact, in one of the cases, cited, Mueller v. Allen, 463 
U.S. 388. (1983), the Courtuphddastate. tax deduction for parents for expenses incurred in 
providing tuition, textbooks and transportation for ,their children attending public and private, 

I schools, including religious . schools. However, the Supreme Court ruled ,that unlike. the actual 
transfer of funds, the tax deduction for parents provided merely an "attenuated. financial benefit" to. 
the religious schools., Id. at 399. 'Th~ Court went on'to explain that "the direct transmission or" 

I assistance from the State to the [religious:institutibn] ,themselves" would be unconstitutional. [d. 

Most recently, the Supreme Court reaffirmed this principle in Ro~enlJerger v. Rector and

I , ,Visitors of the University of Virginia, 515 U.S .._,,132 L.Ed.2d 700 (1995). The majority 

I 
. decision in Rosinberger stated very clearly that flif the State pays a church's bills it is subsidizing it, 

and we must guard against this abuse." Id. at 725. 
~ " 

I 
4. Subsection (j) provides that taxpayer dollars made available under certain titles and 

.prog~s may be expended for "sectarian worship or. ins~ction" in patent violation of the 
Establishment Clause. 

I What Sen~tor Ashcroft's document does not mention: Subsection (j) explicitly allows 
.government vouchers or certificates to be redeemed for sectarian worship or instruction. Senator 

, Ashcroft's documeI;lt defends this use' of funds by explaining that '''when beneficiaries exerCise 
personal choice in the use oftheir benefit at similarly situated institutions,. whether public, private 
nonsectarian, or religi,ous, 'th~re is no Estahlish~erit 9<l:use violation." . 

I ..,:. 
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However, the Supreme Court has disagreed with this interpretation of Constitutional law. 

I 
I The Supreme Court has foiInd' that disbursing b~netits through vouchers has the same effect on 

funding the sectarian activities as aiding the 'pervasively sectarian institution directly. AccordIng to, 
the Court, the go~ernmentfunds ,mereiy pass through' the voucher recipient' to, the religious 
institution in a "legalistic minuet. II PEARL v. Nyquist, 413 U.S. 756, 790 (1973). 

. ,'.'. . 

I 'Furthermore, Section' 0), which purports to prohibit the use of government contract funds for 

sectarian worship, instruction, orproselytization isabsqlutely unenforceable. The Supreme Court 


, has' made it clear that the government may :not monitor the internal religious messages of


I pervasively sectarian institutions. ' Aguilar v. Felton, 473 U.S. 402, 412~13 (1985). Such 


I 
'monitoring and oversight would violatefeligion',s autonomy from government and constitute 
excessive entang'Iement. " 

1 
5. Religious organizations should not be able to discriminate, in their hiring practices if they 

receive government funds. 

I 
What Senator Ashcr~ft's docu~en~ does not mention: Title VII's exemption that allows 

religious institutions to discriminate in hiring based on an applicant's religion does not contemplate 
a government-supported religious institution's ability to engage in discrimination with taxpayer. 
fo~· ' .' , 

1 Senator Ashcroft's documen't states that: ','The Supreme Court has never ruled on this issue, 
s~ for the time being, Congress should err on the side of allowing as much freedom as possible. II ,

I, How is "freedom" equivalent to d'iscriminating againsipeople based on their religious beliefs and 
practices? Doesn't "religious freedom" dictate that Americans should be free to practice the religion 
of their c!lOice, without fearof being fired from government~funded employment? 

, 6~ The Charitable Choice provision would violate the religious'liberty ofaid recipients. 

I What Senator Ashcroft's document does,not merition: Although the legislation states 

'I 
,that a voucher for an alternative provider. may be given to a beneficiary who objects toa religious 
provider he arslle is assigned 'to" 'the "Charitable Choice" language does not require that 
benefiCiaries receive notice of their right to object to a religious provider. Thus, a beneficiary might 

I 
assume that they have no option but to go, to, the, assigned religious institution or forgo their' 
benefits. 

, " 

,7. Subsection (d) specifically allows funding to religious institutions, ,even if they place 
sectarian symbols and- messages in areas in which they provide government services to clients. ' 

I 
What Senator Ashcroft's document does not mention:' The Supreme Court has ruled 

that one of the factors in determining whether a religious institution is pervasively sectarian; arid 
therefore ineligible to receive government funding, is whether'an abundance of religious symbols 
appear on the institution's Premises. Wol~an v. Walter, 433 ,U.S. 229, 234 (1977): The 

I 
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"Charitable Choice" clause. explicitly prevents st~tes ,from, ensuring that gov~rninent, benefits are I 	 provided in a ,environment without an' 'undo amoun't 'of "religiou~ art, icons, scripture,' or othe~ , , 
symbols." , 

I 	 , , , 

I 
Senator Ashcroft'~document cites Otero v. State Election Bd.oj Oklahoma, 975 F.2d 738, 

, ,740·41 (10th, Cir. 1992), in which the held Tenth'Circuithelq that the use of church' property as a 
, polling place did not violate the Establishment Clause. How~ver: the court relied on the fact that 
the election' activity would likely occur at so'me ''nonconsecrated portion of 'the church ,building 
which can be used as a 'polling place." ld. at, 74L .' Under the "Charitable Choice" provisions,' 

I however, religious institutions wpuld not only be permitted ,to providegovemment-funded services 
in a consecrated and heavily sectarian environment,but state g6vernmen~s wou.ld be prevented from 
requiring that government services be ,provided in non consecrated 'areas or ~nvironments. free of

I , heavy proselytizing expression' and symbolism. '" ' , 

8. Subsection (g) fosters excessive government entanglement with religion by apparently 

I authorizing wide-ranging financial audits of any religious institution that receives, but does riot' 
segregate, federal funding under the Older Americans'Act reauthorization bilL 

I 	 What Senator Ashcroft's document does not mention: The auditprovisiononly protects 


I 

the religious institution ifit chooses to segregat~ the funds. Since the provisions do not require the 

funds to be segregated, the religious institution' may' cornri1ingle its own private rund~ with the, 


I 

government funds. If such commingling does' occur, it, would either: ,( 1) subj~ct the institution, to 

'government oversight of its entire book.s; or (2) prohibjt government accountability over any of the 

money, including the taxpayer funds. ' 


I" 

By instructIng religious institutions on how to keep their financial books, the "Charitab.1e 


, Choice" provisions ,further: entangle'· governme~t ' in, ,the busines~ of religious institutions. 


I 

Furthermore, the "nondiscrimination" concep't would wprk, both ways, as the government would 

apply to religious institutiopsthe same oversight aild in~estlgatory ,practi~esit employs with 

nonsyctarian organiiations and businesses it c<;mtracts with.' ' ' 


'9: Subsection (h) gives religious institutions receiving or desiring federal funding a special 


I right to sue the government, while denying a similar light of legal action to beneficiaries to seek 

relief from religious discrimination by organizations providing services' . 


• I,", • 

I 	 What Senator Ashcroft's document does not mention: : The "Charitable Choice?' 


I' 

federal directives bind the hands of state gO'Yernments under the guise 9f IInondiscrimination against, 

religious organiiations. 1I As explained in Point #1, the Supreme Court has ruled that ''pervasively 


,I 
, sectarian II organizations cannot receive government funding, and state governments, in order t,o 
'avoid a 'violation of the U.S,' Consti'tutiort, are'required to eXan1ine' the sectarian nature 'of an 
institution before it provides fundsto it. . , ,.' . ' 

Under the AshcrofUanguage,if a:stat~ goyernmr;;nt,denies cpntracts because it determines 

I 
I 5 
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that the funding of c~rtaiIi "peivasive~y ,sectarian I religious entities would violate ,the Establishment
I 

I 

'Clause, then it will face a multitude of lawsuits from any number of such religious institutions' 

,claiming "discrimination" under the, "Charitable Choice" cal,lse of action. This would leave, states 

with a court-clogging "Hobson IS Choice" - ,if funds are distributed to ""pervasively sectarian" 

institutions they would face a Constitutional lawsuit, and if funds are withheld they' would face a 

,statutory cause of action under "Charitable Choice,1! 

Furthermore, the federal "Charitable ChoiCe" legislation would likely preempt numerous . . ..' , , 

state constitutions that contain provisions designed to protect the religious liberty of its citizens. 

1 For example, the Constitution of the state of Missouri contains the following provision: "[N]o 
Iponey shall ever be taken from the public treasury, directly or incJirectlY,in aid ofany church, sect 
or denomination of religion ... " Missouri Constitution, Article I, Section 7. Over half.of the states 

1 have such a constitutional provision. ' , 

,"10. There is, a danger that a' reli!!iousorganitation would be' the only available service 

1 provider in certain areas. 

, What Senator Ashcroft's document does not mention: While acknowledging that ,this , 
is a "conceivable hypothetical problem," Senator Ashcroft states that "beneficiaries who object to I ' 

,I 
receiving services from a religious pr6viderhave a rightto receive services from the state through 
an alternative provider." However, the legislation does not provide noticeto the, beneficiary of ,his ., 
or, her right to object. Without such notice; ,a' beneficiary might choose to forgo benefits rather than 
suffer a violation of religious li~erty. 

1 
1 

1 

1 

1 
'I 

1 
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I I GAVE AT CHURCH' 
by Timothy La,mer 

T
I But !pat should. conc:."'Il alltho~e, including ~van-' 

HERE'S' ..w EMERGING CONSE.NSUS on the n.·ght gelicais, who \;aiue religious liberty; a basic tenet of 

'I 
'. that religious charities do abetter job of belp which is that citizens should not be. taxed to SUppOI'! 

, ing the .poor than does government. Sen. John . religions with which they disagree. Evangelicals in 
Ashcroft of .\1..issouri has thus proposed to allow States .particular should remember that under the Ashcroft 

. to funnel fede.."3.l welfare dollars to churches and other proposai,'state governments will decide which chari
overtly religious organizations so theyein provide fed- ties get the federal dollars. In otl;ler words, raw politi

. eral services and federal cash to the poor. But ChriSt cal power will prevail. Whichever sects have the most. 
ian conservatives, instead of leading the charge for influence in each state will get the coveted funds. 
Ashcroft's proposal, should be the first to recognize Ima~-De tpe backlash when evangelicals realize that 
how problematic it is. If the money doeSn't go toward. tl;leir money is gOing to suppon the' Mormon Church 
proselytizing, it will be ineffective. But if it does, even in Ut4h and the Roman Catholic Church in Massachu
indirectly, it will seriously violate both conservative . sew. Or when Mormons and Catholics realize that 

I and basic American pr..ncipies. their tax dollars are supporting the Southern Baptists 
Ashcroft's proposal is an amendmenno the welfare . in Tennessee. . 


reform bill. It would allow states to distribute their, 
 If money really is fungi~le,' then government sup

I 
federal. welfare block g!aIlts .to charitable and other pon ofMormoD cilarities means the MormoD Churcil 
private groups, including religious organizations. can send more missionaries to,'say,the South. And the 

Although churches and religious Southern Baptists can do more evangelism in, say,. 
charities would not have to aiter Utah. There's DO better way to start a real religious war

I 'their :eligious character to ge: the in America than to coerce the faithful of any chUrch 
, federal money, the amendment,.' into subsidizing what thev view as a false religion. 

says: "No funds provided dire:tly . 

I 
.Conservatives also D~ to think hard about what 

to institutions or orgaxili:ations to provide services and Ashcroft's proposal will mean fcir the future of welfare' 
administer programs ... sb.all be expended for se:::::ar,. . reform. What happens ifa future Congress decides to 
ian worship, instruction, or proselytization." " . reduce the amount ofmoney given to states in welfare ' 

Ifso, the good senator's proposal is'a waste ofmon ..block g:-ants? Will Christian charities and churches be 
ev.·The thlng to keep in mind is why Christian,chari . Wi.Iling ,to ~ve up their subsidies when that happens? ,I' 
ties work so much better than social services provided. . It won't'be easy..Federalfunding ;s a narcotic. 
by government . ". '.' 	 Once addicted, recipients find it hard to live without. 

Are believe.oosjust more i::ffective bureaucrats than .' . As An Smith ofVoiuntee!'S of _!\merica told theAmeri. 
·non-believers? No, Christian cha.nties do so well 'can Spe_, gov~ent aid "impairs your iniperus 
because Christ cilanges lives. When a Christian charity to go OUt ,and raise fUnds. That's a real danger,all non
lifts someone OUt of poverty or drug abuse, the '. ,profits face-iust sitting back and figuring the govero~
improvement in the person's circumstances or,behav- . · ment will take Care of vau.n Once Christian charities '·1. 
ior is merelv the oUrWard manifestation of a change . get used to collecting ~e subsidy, they will develop' 
.within the pe.ooson; it is new fruit from a regenerated programs and goals premised on receiving govern

"'1" · ment aid. The threat of losmg such aid will be gen
tree. 
.' The gospel is the essential agent, the root of the uinely terrifying.' They will surely fight such cuts and 
spiritual change. Without proselytizing, then, Christ

I 
. thus become what" conservatives detest-recipients of 

ian charities will be DO more effective than govero federalgranci lobbying for "more.n Are Christian con
ment or an\' other charit\,. servati"es .prepared. for the sight of Christian charities 


Of couise. one could'arrue mat monev is fungible:. lobbying ~o keep their place at the federal trough? 

It's a ta.mili~ c~nservative-point, and it'; true. When Of all people, conservatives should know that fed-


I the governme:n gives money to the Sierra dub to ru.D. · eral fun!ling always has unintended consequences. 

a·wildlife.refug:e.,it frees UP funds that can be used for This proposaiisno different. The ACLU and other 

lobbying, fund..-aising, and so forth.. If·it's true 'for th~. . oppoDe~ts of Senator Ash::::-o"ft's amendment are-this 

Sierra Club, it's true for the Southern Baptist Conven- . .' ·time--:'n the side.of the angds. 

tion. Tax dollars given for "se!=ular" use at Christian ' 


,. 'charities \\w free up church fwlds for proselytizing., . 
. . . , ...	TImothy Lamer is direaar ojth~ Free Enteryrise &- Media . 
InstitulC oj the Media Researcil Center inA..laandria, 
~i~inia. . : . . . ." 

I 
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Big church 
A few weeks ago. Bob Dole struck a fear
less blow for the separation of church 
and state. He dencunced the Deoart
ment cf Hcusing ahd Urba.n Develop
ment for using federal funds to, hire the 
Naticn of Islam Securitv Age:1c\' 'to, 
patrol public housing projects-in Baiti

1 
,more. Dcle wasespeciaUv concerned 


1 

,mat the ~ation cfIslam might be \iciat
ing federal anti-discrimination laws Oy 
hiring only Mrican :\mericans: he :uso

1 Ivcrried that federal taxes were, being 
used to subsidize religious prosdnizing. 
Stung- bv Dole's criticisms. HCDcan
celed the contract on~ovember 9.

1 But Dole's posturing as a defender of 
Jeffersonian ideals was absurd. His olvn 

FROM WASHINGTON 


welfare reform bill would authorize, The relevant Supreme Court decisions 
churches· to administer feder:tl ive!fare, are a little opaque~mev hinge. as usual.

1 programs on a grand scale-and 'would on the conflicted impulses of Sandra Dav 
exempt them from anti-discrimination O'Connor-but five justices seem, to 
la';vs in the process. A 'little-noiicedagree that if religious charities want to 
amendment proposed b~ Senator John 'administer public welfare programs. thev 
Ashcroft of Missouri. and backed bv 'have to do so in a secular wav. O'ConnorI .. Dole. would prohibit st~ltes from discnm- ,emphasized in the 1988 Bo~en case that 
inating against "religious organiz:ltions·, ,~anv use of public funds to promote reli- ' 
if they decide to ccntract outcertain ,wel-, 'giou;; doctrine viqlates the Establishment 

1 fare programs to private charities. In "Clause.~ .\nd in Bowen. me Court held 
other words, states would be free to dele~ that' religiqusly affiliated charities' can 
gate programs like child care. pregnancy ,receive government grants to advocate 
prevention or even cash assistance to the . chastitv, but -per....-asivelv sectarian - insti

1 Nation of Islam. which could require the tutions, such as parochial schools. can't 
needy to listen to uplifting numerolcgi~... , be,'directlv funded. because of the fear 
cal sermons while cheerfullv discriminat
ingagainstJewish emplc~ees. 

If Dole and .\Shcroft reallv cared about 
religious, neutrality. they . could ha\'~ 
draftcd a sane welfare bill while avoiding 
the Dickensian tangle of constirutiomll 
challenges that this scheme is sure to ~ro-, 
yoke, The basic impulse behind me bill 
makes sen'se: in an age where social'ser:' 
vices are being massi';'elv privatized. reli
giouslv affiliated, ~harities should :be 
tapped' to deliver social ser\ices to, lhc 
poor, since they do it better than almost 

'anvone else. ~ew York state. for eX:lmole.· 
relies heavily cn Catholic and' Je~~ish ' : tor .-\Shcroft was furious when he heard 
charities to provide publiclv funded tos- about the case. [n a meeting with Julie 
ter care ..\!ld. as Sallie Tisdale has ar.:'Jed ,Segal of Americans United for Separa
in these pages. the Salvati9n A.rm\~ is a tion of Church lnd State. onc of his 

mcdel of CCSt efficiencv, spendingeigluv
seven cents cf even' donated dollar on its 

service programs. '(See ~Good Soldicrs;" 
TNR. Jmuan' 3. 1994.) But because the 
Salvation :-\rmv balks at thc idea of sepa
rating its religious, mission from its char-. 
itv work, as .federal law requires. it has 
bcen increasingly reluctant to accept fed
eral funds. which now comprise less than 
1 percent of its budget. 

Senator .\shcroft. hcwever. wants, to 
solve mat problem by allowing churches 

, to. administer public welfare programs in' 
an cpenlv sectarian way, His tough-love 

'model evckes the welfare prcgram in 
'Time Bandits. whereJohn Cleese as Rcbin 
Hood hands out ccins to a line cf dotter
ing cld'ladies and then. to emphasize the 
value cf work. has his merrv men hit 
them in the stomach'. The'bill 
stresses that a church receiv

'ing publiC funds can't be 
forced ,to "remove religious 
art,' icons. script'Ltre. 0.1' 

other symbols" while 
'handing' out federal, 
money. Direct grants (as 
oppcsed to vcuchers) can't 
be used fcr religious educa
don cr proselytizing, but me 
bill doesn't sav explicitly that 
bcnefits have to be distributed in a secu
lar manner. Ifa recipient objects [Q the 
religious character of a welfare program. 
th~,~tate"has to setup an alternatil·e. , 

that public funds will be used to ad\'ance 
religion. 
',The employment. discrimination pro

'visions.ofthe bill are also shakv. Tide \:11 
of the Civil Rights Act of 196~. the' fed-, 
eral anti-discrimination lal\<, contains an 
exemption for religious organizations: 
but a Mississippi judge held in January 
1989 that e~emption doesn't applv when 
a religious group is administering public 
tunds: merefore. he held. 'the Salvation 
Army, cDuldn:t fire anemplo\'ee in its 
'federallv funded 'domestic-violcnce shel-' 
tef after ,learning she, was a ,,,itch. Sena

star-fers cbiec:ed to the idea that -with 
go\'ernment sneckles come governmen
tal shackles," :\ccordingiv. the .\shcroft 
ame:1dment sal'S that the religious 
exemption from Title \ill still holds even 
where public funds are involved. , 

, L' nfortunateiv. the constitutional ques
tions were:1\aired in Congress. That's 
because .~hcroft has quietlvdecided to 
,tac k his amendment onto a slew Of social 
senice reform bills-incl).ldirig the 
recent substance abuse bill-without 
public hearings 'or debate. So the c::ourts 
will havethetinal say. Ra!,her man waiting 
for Justice O'Connor to make up her 
mind. Reoresentative ,HenrvHvde took 
matters into his own hands lim week 
bl' introdUCing- the Re!ig-ious Equality 
.\mendment to the Constitution: "Nei

ther the United States nor any 
State' shall den';' benefits to 

or other~vise' discriminate 
against any pril'ate' person 
'or group on accollnt of reli
gious expression. belief. or 
identitv." But, the' Hvde 
.\menctment would also 

'permit direct government 
fUllding of religious schools 

and. therefore. would violate a 
presumption against direct t:a.xa

tion for the .benefit of religion that 
stretches back to the nineteenth century. 

. Constitutional worries. aside. the 
_~hcroft-Dole5cheme seems like bad 

,policY for churches: it tempts them to 
beccme age!"!t.s of the welfare state in 
wavs mat can onlvcompromise their reli
gious autonoml·. Unlike ~ewt Gingrich's' 

. libertarian, guru, ,Manin Olasky. who 
wants to dismantle the, welfare state ' 
entirelv so that churches can step volun
tarilv into lhe breach. me Dole bill is a 
statist nightmare that would cpen up' 
church cotTers' to federal 'audits if they 

'fail to segregate' public and. private' 
funds. 

:.vla~~be these nightmare scenarios 
won't materialize: maYbe all the 
churches denutized uride'rthe .\Shcroft ' 
scheme lvil( conduct memselves like 
those mild-mannered curates in Vicw- " 
rian nm:els I\'hc dispense tea and sYmpa

"thno the deserving poor ,vithout alarm
ing them b\' mentioning the Divine. In 
that case [he bill might pass constiru
tionalmuster.But the dangers of the 
.~hcroft scheme ,cpuld ,haye been 
amided. ..\.II Dole had to do' was to 
require churches to set uo non-sectarian 

::u"fxiiates'JS aconditionot' receiving pub
lic i'tmruand :0 prohibit them from prcs
dnizing. or engaging i.n religious dis
crimination. while performing state 
functions. Don't the Grand Rebbe and 
lo~is Famkhart deserve to"be held to 
the ,same standards:' 

JEFFREY ROSEN 
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I-Iolesin the soul matter· as nluch as dollars 

Since faUh can be key to changing lives, real welfare reform will 

Include lax credllslo help religious groups spread their beliefs.· 

fly Marvin OIasky terest In CPS, Including lbe rolt~of chu~ches, 

. . ' . synagogueS and other religious organizations 
L,sl year's congresslonalwelfnre debate In lighting poverty, . . .. . . • 

centered on the role, of dollars In DghUng· Two dUlerent paths to bring God back Inlo 
poverty. . . .. lbe equation emerged, bUllhey received 1It- . 

This year's should focus on the role of God. Ue publicity.. . 
The histnrieal nnd contelllporary research . Sen. John Ashcroft, R·Mo., and others pro-

I've done shows thai sorlie 'people are poor posed Ihal Wac;hlngton distribute grants to re-
Ihrollgh no Inull C?f their own, but others are lIg10us as well as 10 secul,nr organizations; 
impoverished bccause of spiritual problems church groups would accept federal dollars 
that manifest themselves In addlcllon, alco- for anU,poverty' work as other providers do, 
liolislIl, family abandonll1ent, promiscuity. with ellectlvenes'J In gettlng people 011 drugs 
lazilll?S.<; or crime. ... or oul of poverty the relevant question. 

Those troubled poor have holes In their· Butlbere was a catch: Government grants 
5imls Ihal ollly God can Ii II. . could not be "expended for sectarian wor-

Irs 1101 Ihalthe rich have fewer sjJlrJlunl. ship, Instrucllon orproselytlmllon." 
hoh~ Ihnnlhc poor, bUI rather that the for- '),hereln lies the rub. 

Iller are b~lIer able to plug those. holes with That gag rule forbidding the most, serious 

.pully. temporarily. . . types of religious eltpresslon In government-


Hkh alcoholics eventually hecoltie poor, funded projects was politically necesc;ary, be
hl,!t for a long lillie Ihelr fnllis hidden, while· cause wUhoulltthe American ClvllllberUes.' 
tli~ prnhlf!II1S of ahOlileless man with a hollle Union and Its political allies would nol only 
of ,r.l:uIDogarc cvldennonll. ,. have opposed the measure, 'as they did, but 

:H/~cognilinn 01 spiritu'al need should not alc;o gone thermonuclear.· . 
h':J<lthc .heller-{)IT to scorn the ttollbled poor, Shrewd politics, however, makes for Inef
~llItralllf'r t~1 ollcrellccllve compassion thnl . fecllve antl·poverty work. , 
~~, ~'I~?lIcngJl1g, personal and splrllual - The proposal. which b~me part of the 

. (I S 'or short..· ,.' ' . Republican welfare-reform bill now vetoed 
I hav~ SI!cn I~ Inner cities across !he coun- by President Clinton, missed an Important 

try Ihal JlIst as CPR cnn revive n dymg body. point. ,.. . 
~n ~'I:S can hclJlto revive a soul sunk.lnto fn- Christian efforts take a bile out of poverty 

. Iahslu: defeallsm because of Christ. 
Instead of emhraclng CPS. Congress from Other serious religious groups also attrl· 

. I!l(i!i through 1994 pa~d bills that embodied bute their eDecliveness not to niceness but to 
enllUCIlIf!nl. bureaucracy and an attempt to spiritual transfonnaUon brought about by 
banish GIXI. . worship, teac~lnB and lbeologlcaladvocacy

Bul that IIde ebbed last year, and leaders .:.... lbe very funcdom lbatlbe proposal would 
from Newt Gingrich on down expressed In- disallow. 

....... .. 
.. Furthern·lOre, the proposal did not ailed 
·.all religious groups equally. .... . 

Churches that have become political or so
clal clubs could readily accept government 
money because they already have lost their 
salt and become governmentiook-illikes. 

But Christian, Jewish and Islamic groups 
thai have remained theologlcnlly lough 
would either tum down the money and the 
accompanying gug nlle.-or go son alc;o - un· 
less they cheated by sliding money from one 
calegory to another. 

. Ashcroft deserves credit .for !lhlnlng a spot-. 
. light on current dlsc'i'imlnallon In funding. 

.Dut his. proposal, If enacted, would hnve' 
led religious groups Into temptation. 
. There Is a better way, and Ashcroft him. 
self _ along wllh Sens.DanCoals, R-Ind., 
and Rick Santorum, R.Pa. -'- has proposed It 
for congressional acllon In 1996: tax credits 
thai would allow hlll1vldltals to send more 
money directly to any poverty-lightlngorga
nlmUon, rell,;ou!l or seculnr. 

Currently, Indlvldllaltnxpnyers can lIem-
Ize lbe contributions they make and deduct 
the sum from their f..'1lt paymenls, generally 
at a marginal rate of 15%, 28% or 31%. 

That Is good but not 'good enough, If the 
goal Is to reinvigorate more Americans' bod
les a~d souls. . .' . 

Under a 100% tax-eredlt proposal Intro
duced by Coats, a single taxpayer could send 
$500 or a couple $' 000 to a local poverty. 
ftghting group and take Ihat amount right oft 
lax payments, sending $500 or $1,000 less to 
Washington. 


. 


Tri~ gOal ofsuch im approach Is 10 uimov(> 
power from Washington while promoting lo
cal charities and supporting religious liberty. 
Individuals' would fund groups wUh which 
lbey were In theological agreemenl; religious 
poople would not be forced to fund programs 
embodying some other faith. . . . . 

Many different rellglou!l and ~t'cuIRr 
groups could compete to create eOeclive prO: 
grarnswllhoulthe governm!!nl giving prefer· 
ence to any. ' . 

Now that II's liack to the drewlng board on 
welfare reform,.Congress should move swifl· 
Iy to adopt a Iax-eredlt proposal. 

, The concept promotes challenging. per· .. 
sonal and splrltunl ~elp while doing 8vmy 
with Ihe problem of cenlrall7.ed governlilent 
bureaucrats deciding among various rell· 
glous clalmantr;. . .'. 

The beller-oll would have the Joy of pro
viding eRective help, Bnd.those In splrlluRIIl.~ 
well as material need would r.ecelve new life. 

.Marvin Olashy is' a senior leI/oil' at 'he 
.Progress and Freedom foundation alld 'he 
author o/lbe TJilgedy of Ainerlcnn C:OInpll.<;" 
slon. lie recently CO-Iounded lite Center lor 
Elfecf.ive Compassion. 

http:cenlrall7.ed
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Go to ·Church/or· lOur Check . 

I 

' EN. DOLE'S welfare reform bil1,theJatest 


version of which ,'.vas dropped iI). the hopper 

just as the legislators were leaving town, is?, 


"minefield, of explosive issues 'ranging from ,such 

S 

I 
subjects as efforts to discourage teenage preg
nancy to the treatmentoi immigrants in need. It 
will become the order of business on Sept. 6 

who would have the responsibility for delivering 
the services. Presumably. the Bishop of Topeka, 

- the leading Orthodox rabbi in Brooklyll or the ' ' 
'Elders of the Mormon Church could become pro-, 
viders of the services taxpayers fund.' Benefits' , 
could be disbursed. mside ,churches. and temples 
and recipients who objected would have to ask to 

I 
'when the House returns,arid though it deserves,' be reassigned to some other prQ\lder. Since no ' 
a searching 'review and considerable deb~te. the explanation of this provision was offered when the ' 
pressure is on to pass it quickly. ", bill was introduced. and the teXt is not entirely 

Because the bill ,contains s.o many 'potential clear. the number of government programs in
revisions in the welfare laws; less obvious changes valved is uncertain. The' American Civil Liberties 
rriaybe accepted alrnost L~adve~ently.An example, Union believes that /lata minimum chis section \vill 

I is' a provision added only in this most recent draft of 
the bill that would alter the roie of religious groups ' 
as benefit providers. Undercurrent law. religiously, 
affiliated organizations like Catholic Charities, for 
example. or Jewish hospitals. provide certain ser

,vices that are paid for by ,the federal goyenunent. 
These entities are ,not essentially religious in ria-, 

, ture, but have been set up by religious groups to 
perform a social servic!= function in the community. 
Whether'supported by parishcontributions or pub

, ,lie funds, they serve people of, all faiths.' When 

apply to cash assistance benefits" like AFDC. .Sen. 
John Ashcroft. who originated the proposal. ex
peets its applic3.tion to, be much broader, extending 
to feeding programs. job training. drug rehabilita- ' 
tion and a host of other senices. ' 

' There IS no doubt that churches are exemplary 
social service providers. Many: have been en- , 
gaged in' the enterprise, for years, raising and' 
spending their own money without the aid of the 

'state. But in this country at least they are notan 
arm of government. The potential for confusion 

, 'federal money i$ involved. they must observe,about ,the real source of benefits received is ' 
, certain guidelines aime-i at preserving ~he nonsec~. , great. The possibility:or state favoritism among 

I 

tarian nature oftheir work.' 

'"The bill would go beyond this practice by allO\V-" 


ing churches therhse,lves to act as service, provid
ers. This means that large blocks .ofpublic funds 
could be given directly to religious organizations 

'I, 

I, 


I 


religious groups is real The likelihood of subtle ' 
proselytizing-even though forbidden in the 
law-cannot be dismissed. In sum. this kind of, 
entanglement of church and state is simply 

',wrong and probably unconstitutional as well. 

, 
< 
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I Welfare ideabadmix ofchurch·and state 

I 

I .. Nineteenth- ". The proposed law, however, would tions. 


century German permit churches to require those stand- When government involves itself in 

chancellor Otto ing in line for a meal to hear a sermon be-' religion. it unavoidably prefers some re

von Bismarck fore they get to eat Advocates of the new . ligions over others, divides citizens along 


I 

once jealously re- law argue that churches are more e!fec- religiOUS lines and entangles itself in sa

marked .that aa tive than secular agencies in running» , credr.iatters about which it has little 

strange provi- cialweltareprograms.1'hismaybeso,but competence. Moreover. the' Dole


I 

dence protects funneling taxpayer dollars to churches ,Ashcroft proposal would cause'churches 

fools. drunks and' to administer the programs without ap- and other religious orga.ni%ations to be

the USA- Ameri-propriate limitations on. advancing reli come dependent upon government and 
ca surely needs gion is a threat to religious freedom in ,subject to.' audits and other regulatory 

I 

some protection three basic ways. 

from its occa- First. it threatens the religious free. ,procedures. . 

siona! blunders. dom of the churches themselves. In ad- Fo~ churches that cannot adequately 

but a good alter- ministering social programs, churches fund sOcial programs through private. 

native is to do the sbouldbe permitted to integrate their voluntary. means, current law provides 
smart thi,ng from message with their outreac.P. But accept- ano.ther option. They may reCeive feder-.

I the outset and ing goveriunent money inevitably de- al funds to adm.inister soCial programs. 

avoid the need for divine ovemue. streys that privilege. The lessOn of politi- provided they create separate'affiliate or-


I 

This wisdom seems to apply to amis- . cal history is that, despite promises to the ganizations that do not proselytize. dis- . 


directed provision in a Rlpublican re- contrary. cop,trolB always - and appro- criminate on i'eligious grounds or other

form package that would channel public priately so - follow the trail of govern- . wise advance,their own religious tenets. 

subsidies to churches.to nm.social pro-. 'ment money.. ' , . This.allows churches to cooperate with . 

grams. Sponsored by Sen. Bob Dole, R· ',.'. Second.. the religious freedom of the government in delivering social serVices


I. Kan., and Sen. John Ashcroft, R-Mo.; the beneticia."Y is threatened. Someone who without. forfeiting their own religious 

provision appears ina weltareretorm bill comes to a church to receive treatment freedom or denying it to those whom 


. recently p8ssed by the Senate. . for substance abuse should not be re- they serve. 

r! the measure becomes law, it would quired to listen to a religious testimony The Dole-Ashcroft proposal mixes 


radically alter the way churches and re- or sermon which violates his or her own 

llgi'ouscorga.ni%ations provide day care,' nwoious beliefs. The option to visit the church and. state in ways that make a 

e- mockery of the First Amendment Amer. substance rehabilitation and meal a.ssi:J. drug abuse program of another organiza. 

I tance. tion may not be aVailable, since the gov- icans s.qould reject it as a denial of their 
Current law allows religxous groups ..erument funds 'are :sure to go to the first and most revered protection: reli

. to receive government money to admin- . biggest; best and most efficient church- gious liberty. And in the process, maybe 

istersocial programs. but onlyitthemon.es. . . . , w:ecaC. prove that, contrary to what Bis-


I ey is not Used to advance a religioUs mes-Third.. the Dole-Ashcroft proposal marck believed,America is sometimesca- . 


I 

sqe. Thus. a church may receive govern- tJ:ireatens the religious. freedom of all .. pable of looking out for herself. . 

ment funds to run a soup kitchen. but it Americam. whose tax dollars would be DerekH Davis i3 director of the JM. ' 

must refrain, from proselytizing fu the used to advance religion in ways that Dawson 1'1l3titute ofC1lurcb.state Studies 

process. would violate theii- own religiouS convic- atBaylor University in Waco. 

I 
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 Separating Church and State 

. . 
· churches' are more effective than iness~ges in areas where people re

By J. Brent Walker Federal agencies :n housing· the ceive Government services. 

1 WASHINGTON 
.' ·cngress should fix the 

1 
!f' .' welfare system, not' 
hi' add new flaws. But 
li. . '. flawed is a fitting de

scription of an obscure 

1 
· '/'. provision' in a Senate' 

"Republican reform· package that 
j:would funnel . public' subsidies to 
'Jchurches to provide welfare benefits. 
. 'Such financial linkage between 
;;church and state Is most. likely un
'constitutional and would actually 

. harm religion. 
, Sponsored by B.ob Dole, the Senate 

I 
. majority leader, and Sena(Or'JJhn 

Ashcroft of Missouri, this provision 
would radically change'how religious· 

·1 
i.organizations provide. day care. hot 
... meals and emergency shelter .. 
':. Under· current. law. religiou:; 
~groups can gel Federal money' ,(0 

.:provide welfare benefits, but such 

.money may not be used to advance 

religion. For example, a Baptist hos

1 ,.pital may spend public funds to care 


. homeless and feed{::g the hungry. 
But Americans should not have (0 

sacrifice religiOUS ireedom' on the 
altar of welfare reform. The first 16 
words of the Bill oi Rights enshrine 
religiOUS liberty as our ','first free
dom", and erect a wall of separation 
between, church and state to protect 
that freedom - a wall that Sen. 
WHliamCohen. a ~!aine Republican, 
recognized yestercay in his success: 
ful amendment (0 insure that the 

· programs are carr:ed out consistent 

, ' . 

Welfare services 

. should riot be, tied," 


~o religion. 


with (he ConstltucJn: But calling it 
. constitutional does not make it· ~o. 

1 

:,jor patlents;but not to pro~elytize.Senator Cohen :\.:licd on thl!' 198H . 

': But under the' proposed law. Supreme Coun' r:;ling in ·BOIVt!IlV. 

~churches . could wield tiuipa'lers' Kendrick that r:c;1 that religiously. 


· money as theological ladles in their affiliated gi'oups :::ay use tux funds 

.'soup kitchens. Churches would re- to fight teen-age :regnancy. BUE the 

<ceive the money directly .and could Court went. on to ~a:: that it would nOt 

•"require people (0 listen to a sermon tOlerate such funcs gOing to n "per-. 

I .. ,.a's they wait in line for.a sand ..... lch. '\'asi\"ely:sectar:::':f'organizatibli~ 
. . SenatOrs Dole and Ashcroft :nay like a church or s::!'lagogue. 
".be correct when they arguE>. that. Yet' the AsheJit-Dole' pniposal 

·would do JUSl 11:::.:. It would permit 
J. Brene, Walker is gellern/ corwsel of states to give tax -::ollars (0' religious 

, . The proposal would allow'for"see
, tarian\ worship and instruction" in 
the course' of' delivering. welfare 
benefits, and would enablechurcht!s 
to use Federal funds to discriminate 
against employees who fail to adhere., 

. to their religious, tenets. . 
When government gets involved in 

advancing religion, it . inevitably be· 
comes entangled with religioLls prac
tice. divides' citizens along' relig:01l5 '. 
.lines and prefers some religions OWl' 

: others. It is hard to imagine 31V1ormlllt . 
church ~inning a welfare grulH 'ill 
Biloxi, Miss: ,:... or a Southern Baptist 
church winning one in Sal! Lake City.. 

The likelihood of unhealthful com- . 
petition and burdensomereglli(l(ion. 
including invasive audits.' explains 
.why many religious groups ;- B'l(l
tists, Catholics, PresbyterIans, ~'iett1-
odistS and many Jewish organlza

. tions - strongly oppose this provi
sion. . ~ .,' . . 

There' is a place for religious or
ganizations in delivering welfare. 
. But it should be done through sepa
nnely incorporated affiliates ;hal do. 
ilO[ engagt: in . religious cduciltion: 
proselytizing or discrimina!ioll.~ 

That way,religious groups CUll 

preserve their theological pllrH~' and 
organizational autonomy. while- co
operating with the Governml"nt to 
deliver services to those, who need 
them. 

The Ashc roft-Dole proposal. flouts 
',the First Amendment. further l<lU)(S

I the welfare system and threatens 
· " the Baptise Joint. Co III miner!.. organizations th::: display religious . our first and most preciOUS Iibeny.O 

,,----------------------------------~~~--------------------------------------------

1 

1 The Ne\v York Times 

.,,! '. Op-Ed,-p.A27, 
. ..," ,", 

I . September: l{.' i995' 
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And now, welfare for churches 

While most foes of the recently 

passed welfare reform legislation were 
lamenting its impact on poor children, an 
obscure provision sneaked through. IUs a 
provision that could divert welfare money· 

'.. in an entirely new direction ....-:. into the 
coffers of religious organizations, . 

. The "Charitable Choice" provision of . 
, the Personal Responsibility and Work 

:,Opportul}ity Reconciliation Act 0(,1996 
gives religious organizations the right to 
compete for social',servicemoneyev!=n if 
their programs are' distinctly sectarian: ' 
Sponsored by John Ashcroft of Missouri 
and supported by Bob Dole when hewas 
the Seilat.e's majority ,leader, the law 
would allow states to distribute welfare 
money to churches, mosques and syna7 
gogues. t? provide. welfare s~.rvices ;as 
long as It IS' not spent for sectananI, worship, instructionorproselytization." 

This would mean that.federal funds 
<:;ould go to a church day care program, 
even if children spend time in the sanctu
ary where religious 'icons .and scripture 

. bede~k the wall?: It, also . means that 
reCIpients of public money would be per
mi~t~d to hire staff on the basis of a 
rehglOus test. . 

. Ironically, Bob Dole was the senator 
who vociferously objected to a contract 
between the Department of Housing and' 
Urban Development and .the Nation of 
Islam S~curity Agen~y to pr?vide s~curi-
ty services for public housmg proJects. 
Dole, was particularly concerned about 
the discrioliriatory hiring' practices of the 

,.' 

. the new law lets religious groups have it 
both ways: They can restrict hiring "to. 
their own kind," and get pa,id by the . 

'. government to do so .. , . '. . 
Charitable choice is not only unfair to 

. job applicants, but it. will disrupt the 
. delicate harmony of America's religiou~ 

' pluralism. It opens the tax bank to reli, 
ROBYN ,E.BlUMN.ERgious groups and will lead to skirmishes' 

. ' .' . 
N~tion of Isl~m and tha~ ~ederal ~~ney 
might begomg to SUbSidIze a religIOus. 
group. Yet this is precisely the situation 
the new welfare biJI has wrought. 

Before the new law,: religious organi
zations could receive government subsi-' 
dies for providing social services, but the 
programs themselye:-, their settin~s, and 
staff had to be dlstmctly non-relIgIOUS. 
-The U.S. Supreme Court had said such 
restriction,s protected the church-state 
separation. But those limits created situ
ations that angered some conservative 
legislators, includi~g Ashcroft. , . . . 
, For example, m 1989, a ~ISSISSIPPI 
Judge ruled that the SalvatIOn Army 
cQuldn'Hire an .employee in its federally~ 
funded d~mestlc abu.se shelt~r :because 
she practiced the Wlccan relIgIOn. The 

,Salvation Army had a choice: Eitherac
cept government money and evaluate 
employees based on job performanc~ , 
wi~hout regard t() religious affilia~ion! o,r 
reject goyernment money and dlscnml
nate at wdl. 

Now, thanks to Ashcroft's changes, 

for federal dollars. In Utah, the Mormons' 
will be the big recipient of government 
money; in Boston, the Catholie. Churc~. conditions attached: When government 
wiJI win the prize; and in Manhattan, the 
largest chunk will go to Jewish charities. 
The favored religion will get the biggest' 
piece of the taxpayer pie. Resentment by 
the unfavored is inevitable: 

Advocates of the separation of church 
'and state are horrifi~d, by this spec. ter, 
but so are many rehglOusgroups that 
know the government money.will bring 

. government strings and oversight. The 
.Methodists, Unitarians,Presbyterians, 
Jewish groups and the Baptistjoint Com-' 
'mitte~ .have all w~itten to ~he Senate in 

church-run charities are successful be
cause "those troubled poor have holes in 
their souls that on~y God cau fill. ... Since 
the ~ew .Iaw forbIds ~eachillg, . , 
doctnne through socIal servIces", only 

. those chur~hes "that have become 'politi- . 

. calor SOCIal clubs could readily accept 
government money." 

Whether you agree with his reasoning 
.or not, he is right that religious integrity 
is easily compromised by money with 

and religion entangle, it can only be bad' 
for religion. State bureaucrats charged 
with regulating and accounting for the 

. welfare funds sent to churches will have 
iittle regard for the nuances of religious 
freedom. And it will be hard for religious 
org.anizations to .resist the'temP. tatio11 of 
all those federal dollars ava,lable to un
derwrite services they are already, pro

. viding -even if they have to change 
their program a ~it to ,fit federal stric
tures. . , 

, Peel' away' the religion-friendly ap
oppOSitIOn to.c~antable chOJ~e.T~ey see pearance of charitable choice aild you're 
danger to religiOUS freedom III havlllg the left with a rotten core ~ one that dam
'government .scrutinizeeach ,~elfare p~o- ages church-state separation and reli- . 
~ra,!,! to see If there was any proselYt!z-., gious autonomy. Instead of living with the 
mg. . . 

Marvin Olasky, Newt Gingrich's in
telJectual guru, wrote in USA Today that 
he rejects the charitable choice law be

: cause it will strip ~e~igious groups of their 
power to truly mllllster to. the poor. He 
believes "Christian efforts take a bite out 

. of 'poverty because of Christ:.' And 

fallout of this faulty experiment; better to 
add charitable choice to the list of "needs 
fixing" items ori President Clinton's wel
fare reform list. .. 

,. Robyn Blumner i~ a columnist, lawyer and 
director 01 the Florida ACLU. The opinions, 
she expresses are not necessarily those of 
the American Civil Uberties Union. • 
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1 . CONFERENCE REPORT ON H.R. 3734, PERSONAL RESPONSIBILrTYANDWORK . 
OPPORTUNITY RECONCILiAnON ACT OF 1996 (House ojRepr:esentatives -luly 30, 
1996) . . . . '. . 

1 
1 

SEC. 104. SERVICES PROVIDED BY CHARITABLE, RELIGIOUS, OR 
PRIVATE ORGANIZATIONS. . 

(a) InGeneral:· 

1 	 (1)State options: A State may-:-

I 	 (A) administer and' provIde se~ices under the programs described in 
subparagrap~s (A) and (B)(i) ofparagraph (2) through contracts with 
charitable. religious, or prlvate organizations; and . 

1 (B) provide beneficiaries of assistance under the programs described in 
subparagraphs (A) and (B)(ii) of paragraph (2) with certificates, vouchers, 

I or 'other forms of disbursement which are redeemable with such 
. organizations. 

I. (2) Programs described: Theprograms described in thisparagiaph are the. 
following programs: 

(A) A State program funded underpart A of title IVaf the Social Security 
Act (as amended by section l03(a) of this Act) . 

. ' (B) Any ~ther program established or modified under title I or Hof this 
Act, that ~- . 

I 	 (i) permits contracts with organizations; or 

1 	 (ii) permits certificates, vouchers, orother fOmls of disbursement 
to be provided to beneficiaries; as a means ofproviding assistance. 

. 	 . I. 

(b) Religious Organizations: The purpose of this section is to allow States 1 	 to contract with religious organizations, or to .allow religious 
organizations to acceptcertific;~tes~ vouchers, or other forms of 
disbursement under any program described in subsection (a)(2), on the same 

. 
basis as any other ..'nongovernmental pro.vider without impairing the religious .. 	 " 

. character of such organizations, and without diminishing the religious 
freedom of beneficiaries, of assistance funded.under such program ... 

(c)Nondiscri~ination Against Religious Organizations:. In the evenfa State . I exer~ises its authority under subsection (a), religious organizations ~e . 

I 



1 

1 

1 eligible, on the same basis as any other privateo~ganization, as 

1 
contrattors to provide assistance, Of to accept certificates,vouchers, or 
other forms of disbursement,.underany program described,in subsectlon 
(a)(2) so long a~ the programs are implemeniedc~n~istentwith the 
Establishment Clause of the United States Constitution: Except as provided 
in ~ubsection (k), neither the Federal Gove~ment nor a State receiving '. 

1 funds under such programs shaJI discriminate against an organization which 
is or applies to be a contractor to provide assistance, or which accepts 

. certificates, vouchers, or other forms of disbursement, on the basis that 

1 . the organization has'a reli~ious character.' . '"..... 

.·(d) Religious Character and Freedom:

1 
(1) Religious organizations: A 'religious organization wi$ ~c'ontract 

. described In subsection (a)(l)(A), or ~hichacceptscertific~tes, vouchers;

1 or other forms of disbursement under subsection (a)(l)(B), ,shall retain its 

1 
independence from Federal, State, and local governments, including such 
organization IS. control.over the.definition, development, practice;' and . 

, expression of its religious beliefs. 

· (2) Additional safeguards: Neither the Federal Government nor a State shall .'1 require a religious organization to-~ .': . , 

1 
 (A) alter its fOrn1 ofinternal governance; or' 


.(B) 'temciv'e' religious art, icons, 'scripture, or other symbols; 

1 in order to be eligible to contract to provid'e assistarice', or.to: accept 
· certificates, vouchers,.or other forms of disbursement, funded under a '1, program'describedin subse~tiqn (a)(2). , "., . 

. (e ) Rights of Beneficiaries of Assistance:

·1 
1 

(1) In general: If an individual desc~ibed in paragraph (2) has an 
objection to the religious character of the organization or institution from 
which the individual receives, or would receive, assistance fundea. under any 
program described ih subse'ction (a)(2).; 'the State in ~hich the individual resides .' 


· shall provide such individual(ifotherwis~ eligible for such assistanGe)-within 

'. areasonable period' of time after the date 'ofsuch objectiOriW:ith " . 

,assistance from an alternative pro:vider that isacc,essiqle to ·th~· 

:individtia.l and'the value'of which is not less than the value of the 

assistance which th,e· individual would have r~ceived from .~uch organization. . 


. "" .' '. ' . , 

(2) Individual described: An individua,lctescribeq in this paragraph is an -: 
indiviaual who receives,appli.es for, oi-requests to apply for,: ~ssistance 

,', . 

http:receives,appli.es
http:vouchers,.or


I 

I 


under a program described in subsection (a)(2). 

I .' 
, , 

I 

" (f) Employment Practices: A religious organization's exemption provided 

, under section702of the Civil Rights Act of1964 (42 U.S.c. 2000e-la) , 

regarding employment practices shall not be affected by its participation' 

in, or receipt of funds from, programs described in subsection (a)(~). 

I , ' , 

(g) Nondiscrimination Against Beneficiaries: Except as otherwise' provided, 

I 

in law, a religious organization shall not discriminate against an ' 


, individual in regard to rendering a'ssistance funded under, any progr~ 

" qescribed in subsection (a)(2)-on the ~asis of religion, a religious 
" belief, or refusal to actively partiCipate in a religious practice. 

, 1 •.I , (h) Fiscal Accountability: 

I 

.' " ')' ", 


, (1) In generaJ:Except as provided in paragraph (2), any religious 
, organization contracting to provide assistance funded under any program 
described in subsection (a)(2) shall be subject to the same regulations as 
other contractors to accouIit in accord with generally accepted auditing , 
principles for the use of such funds provide4 under such programs: ' 

. ., . " . 

(2) Limited audit: If suchorganitation segregates Federal funds provided 
under such programs into separate accounts, then only the financial 
assistance provided with such funds shall be'subject to audit,. 

, (i) Compliance: Anypartywhich seeks to enforce its rights under this ' ' 
s~c,tion may assert a civil action for injunctive relief exclusively, in an ' 
appropriate State court against the entity or agencyihataUegedly fpmmits 
such violation. ' 

I U)Limitations on Use of Funds for Certain, Purposes: No funds provided 
directly to institutions or organiz<,ltions to prqvide services and " 
administer programs under,subsection (a)(l)(A) shall be expended for I ', sectarian worship, instruction, or proselytization. 

I " (k) Preemption: Nothing in this section shall be construed to preempt any 
provision of a State constitutiQn pr State 's!aultethat prohibits or.. .' 

, "restricts the expenditure of State funds in or by religiolisorganizations.

I 
 " . , " .' 


I , !: .. 

I 

I , ' ... ' 
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.', ./ I section (b) of this seetion may' use the amount in accordance 


2 with section 404(d). 


3 "(e) MAI~"TE!\A.'\CE OF EFFORT.-The ceiling amount .' 


4 with respect to a territory shall be reduced for a fiscal year b; .. 

5 an amount.equal to the amount (if any) by which

6 H(l) the total amount ~nded by the territorv under' 
. . . 
7 all programs of the territory operated pursuant to the pro

8 visions of law specified in subsection (a) (as such pro\isions 

9 were in effect for fiscal year 1995) for fiscal.year 1995; ex

10 ceeds 
...... -.. .,-1' 

II "(2) the total amount expended by the territory unde; 

12 all programs of the territory that are funded under the pro

13 visions of law specified in subsection (a)' for the fiscal year 

14 that immediately'precedes the fiscal year referred to in the 

15 matter preceding paragraph (1).". 

16 /\ (c) ELIMINATION OF Clm..D CARE PRoGR.A.MS U~"DER THE 
/" \. 

17.' SOcIAL SECURITY AcT.
18 (1) AFDC ~"D TRANSITIONAL CHILD CARE PRO':' 

.J9 GRAMS.-Section 402 (42 U.S.C. 602) is amended by strik

i20 ing subsection (g). ' 

:21 (2) AT-RISK CHILD CARE PROGRAX.

2~ (A) ,AuTHoRIZATION.-Seetion 402 (42 U.S.C. 

23\602) is amended by striking subsection (i). 

24 (B) FuNDING- PROVISION8.-Section 403 (42 
. 

2S U.S.C. 603) is amended by striking subsection (n). 
~ . ' , 

26 l_~EC. 'l04;--SERVICES PROVIDED BY' CHARITABLE. RELI· 
27 -:-GIOUS. OR PRIVATE ORGANIZATIONS. 

28 . (a) IN GENERAL.

29 (1) STATE OPl'ION8.-A State may

30 (A) anminister and provide services under the pro

31 grams desc.ribed in subparagraphs (A) and (B) (i) of 

32 paragraph (2) through contracts with charitable, reli
33 .gious, or private organizations; and ' 

. . ' 

34 .(B) provide beneficiaries of assistance under the 

35 programs described in subparagraphs (A) and (B)(ii) of 

36 paragraph (2) with certificates, vouchers, or other 
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forms of disbursement which are redeemable. with such 

2 organizations. 


3 
 (2) PRoolUl1S DESCRIBED.-The programs described , 	
4' in this paragraph are the following programs: ,--:- ..' 

5 {A} ,A State program funded under part A of title 

6 IV of the Social ~ty Act (as amended byseetion 

7 103(&) of this .Act). 

8 (B) Any other program established or modified 

9 ' under title I or II of this Act, that

10 (i) permits contracts with organizations; or 

11 (ii) permitscertifieates, vouchers, or oth&:;- ,

12 forms of disbursement to be provided to bene! 

13 ficiaries, as & means of providing assistance. 

14 (b) RELIGIOUS ORGA."'lZATIo~s.-The purpose of this see

15 tion is to allow StateS to contract with religious organizationS, 

16 or to' allow religious organizations to accept certificates, voUch· 

17 ers, or other forms of disbursement under' ap.y program de

18 scribed in subseetion(a)(2), on the same basis as any other 

19 nOngoVernmental provider without 'impairing the religious char

20 acta' of such organizations, and without diminishing the reli

21 gious freedom of beneficiaries of 8ssista:nce funded under such 

22 program. 

23 (6) NONDI.SCRIMINATION, AGAINST RELIGIOUS ~'lZA.

24 TiONS.-In the event a State exercises its authority under sulr 

2S section (a), religious organizations are eligible, on the same 

26 ' basis as any other private organization, as contractors to pro- ' 

27 vide ,8ssista:nce, or to accept certificates, vouchers., or other 

28, forms of disb1lrsement, under any ,program desCribed in su1r 
29 section (a)(2) so long as the programs are implemented consist

30 ent with the Establishment Clause of the United StateS Con

31 stitution. :Except as provided in subsection (k), neither the Fed

32 eral Government nor a state receiving funds under such pro

33 grams shall discriminate against an organization which is or 

34 applies to be a contractor to provide assistance,' or which ae- , 

35 cepts certificates, wuchers, or other forms of disbursement, on 

36 the basis that the organization haS a religious ebara.cter .. 

July 30. 1996 (lQ:20 pm.) 
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(d) RELIGIOt:S CHAR.A.CTER A..'.'"DFREEDOM.-..' 

(l) RELIGIOl:S ORGA..'.'1ZATIo'S's.-:A religious organi

zation with a contract described in subsection (a){l){A), or .'. 
~-':- .. 

which accepts certificates, vouChers, or other forms of dis- .
.'

bursementunder subsection (a)(l){B), shall retain its inde

pendence from Federal, State, and loe8l governments, in· 

cluding such organization's control over the .definition, de

velopment, practice, and expression of its religious beliefs. 

(2) ADDITIONAL SAFEGI:ARDs.-Neither the Federal 

Government nor a State shall reqUire a religious organiza,: _:" 

tion to- l' 
(A) alter its form of internal governance; or 

'(B) remove religious art, ioons,· scripture, or other 

sYmbOls; 
in order to be eligible to contract to provide assistance~ or . 

to acCept certifi~tes, vouchers, or other forms of disbUrse

ment, funded under a program described' in subsection 

(a)(2). 

(e) RIGHTS OF BE~'EFICIABJES OF AssIsT.A.~CE.-

(1) L~ GENERAL.-If an individual described in para~ 

graph (2) has an objection to the religious character of the 

organization or institution from which the individual re

ceives~ or would receive, assistance funded under any pro

gram described in SUbsection (a)(2), the State in which the 

individual resides shall provide'such individual (if ,otherwise 

eligible for suehassistance) within a reasonable period of 

time after the date of sueh objection with 8ssistance from 

an. alternative provider that is aceessible to the individual· 

and the value of which is not less than the value of the as
~ . 

sistance which the individual would have ~ from suCh 

organization. 


(2) lNDrvmUALDESCRIBED.-An individual described 


in this paragraph is an individual who receives, applies for, 


or requests to apply for, assistance under a program de


. scn"bed in subsection (a){2). 



5 

10 

15 

20 

25 

30 

F:'JDG' H3734'·CONF\JOINTl.FIN. 
90 

(0 EMPL01'lm~'"T PRaCTICES.-'A religious organization's 

2 exemption provided under section 702 of the C~il Rights Act 

3 of 1964 (42 U.S.C. 2000e-1a) regarding employment practices ,_ 
, 

4 shall not be affected by its participation in, or receipt of fund~ ... 
from, programs described in subsection (a)(2). 

6 (g) NO!>."DISC'R.Ilfl..."'ATION AGAL"'ST BE~'"EFICIARIES.-Ex:

7 cept as otherwise provided in law, a religious organization shall 

8 not discriminate against an individual ,in regard to· rendering 

9 assistance' funded ,under any program. descn'bed in subsection 

(a)(2) on the basis of religion, a religious belief, or refusal to 
"'''.'''''''10 ".:. 

11 actively participate in a religious practice. -
12 (h) FIscAL AccoGNTABILITY.-' 

;' 

13 (1)L'l GE~"ERAL.-,Except as 'provided in paragraph 

14 (2), any religious organization contracting to provide assist

ancefunded under any program described in subsection' 

16 (a)(2) shall be subject to the same regulations as other' con

17 tractors to account in accord with generally,accepted audit

18 ing principles for the use of such funds provided under 

19 such programs. 

(2) LrMlTED AUDIT.-If such ol-ganization segreg8.tes 
21 Federal funds provided under such programs into separate 

22 accounts, then,only the finaneia1 assistance provided with 

23 such fonds sball be subject to audit. 

24 (i)' CoMPW..'iCE.-:Anyparty,whlch seeks to enforce its 

rights undB thiS section may assert a civil action for injunctive 
, ' 

26 relief exclusively in an appropriate State court against the en
, ' 

27 ,tity or agency t.b.at aD.egedJy commits such violation. 

28 (j) LmrrATIONS ON USE OF FuNDs FOR CERTAIN PuR· 

29 POSEs.-No funds provided directly to institutions or organiza.

. tions to provide services 'and administer programs under sub

31 section (a)(l)(A) shall be expended for sectarian wqrship, in

32 struction, or proselytization. 

33 (k) PREEMPTION.~Nothing in this section shall be con

34· strued to preempt any provision of a State constitution or State 

3S statute that prohibits or restricts the expenditure of State 

36 funds in or by religious organizations; 

July 30, 1996 (10:20 p.m.) 
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del~ted, we would recommend deletion of item (3), as iIi-the 

following proposed amendment. 


Proposed,amendment: 

( ) ELIMINATION OF THIRD MAINrENANCE OF EFFORT REQUIREMENT 

FOR TERRITORIES.--Section 1108(e) is repealed. 

-- ----I 
(Sec:_~_~04 L.§ervices provided by .charitable, religious, or -private 
organizatioDs: 

1. CLARIFICATIONS CONCERNING RELIGIOUSLY AFFILIATED PROVIDERS. 

Problem: _The Supreme Court has held that the Constitution does 
not preclude most organizations with religious affiliations from 
participating equally with other private organizations in public 
welfare programs, as long as such organizations do not engage in 
religious activities in using public funds. However, the Court 
has held that the government may not enlist pervasively sectarian 
'organizations in administering welfare programs paid for with 
public funds. 

Sec. 104(c} explicitly provides that "TANF programs provided 
,through religious,organizations must be implemented in a manner" 
consistent with the Establishment Clause of the Constitution. 
However, other provisions of sec. 104 and its legislative history 
could"be read to be inconsistent with the constitutional limits. 
We recommend amending sec. 104 to clarify that ,it does not compel' 
or allow States to provide TANF benefits through,pervasively 
sectarian organizations; either directly or through vouchers 
redeemable,with these organizations. In addition, we suggest an 
amendment to clarify that State funds received by an organization 

,for the purposes of providing TANF services and benefits may not 
be used for sectarian p~rposes. 

Proposed amendments: 

(,) ,CLARIFICATIONS CONCERNING RELIGIOUSLY AFFILIATED 

PROVIDERS.--Section 104 of PRWORA is amended-

. (1) in the heading, by striking "RELIGIOUS" and 

inserting "RELIGIOUSLY AFFILIATED"; 
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(2) in subsection (a) (1) (A), by striking "religiousl! 

and inserting "religiously affiliated"; 

(3) in subsection 	(b)-

(A)· by striking "to contract with religious 

organizations, or to allow religious organizations to 

accept" and inserting "to contract with religiqus 

organizations that are not pervasively sectarian, or to 

allow such religious organizations to accept; and 

(B) by striking "religious character" and 

inserting "religious affiliation"; 

(4) in subsection 	(c).- 

(A) by striking "religious organizations are 

eligible" and inserting "religious organizations that 

are not pervasively sectarian are eligible"; and 

1. 	 (B) by striking "religious character" and 

inserting "religious affiliation"; 

(5) in subsection 	(d) (1)-

(A) by striking "A religious organization" and 

inserting "A non-pervasively secta~ian religious 

organization"; and 

(B) by striking "the definition, development, 

practice, and expression of its religious beliefs"· and' 

inserting "its religious affiliation"; 

(6) in subsection 	(d) (2)-

(A) in the matter 	preceding subparagraph (A)-
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(i) by striking· "Neither" and inserting liTo 

the extent such organization is not pervasively 

sectarian and complies with the limitation 

described in subsection .(j), neither"; and 

(ii) by striking Ita. religious organization" 

and inserting "such organization"; and 

(B) . in subparagraph· (B), by inserting "all II before 

. "religious"; 

(7) in subsection (e) (1), by striking "religious 


character" and inserting'''religious affiliationu ; 


(8) in subsection (f), by striking "its participation 

·in, or receipt of funds from ll and inserting· "the 
./ 

participation of a non-pervasively sectarian affiliate in, 

or the receipt by such affiliate of funds from"; 

(9) in subsection (g), by striking lIa religious 


organization" and inserting Ran institution or 


organization"; 


(10) in subsection (h) (1), by inserting "described in 

subsection (b)1I after "religious organization"; and 

(11) in subsection (j)i by striking "shall be expended 

.. 	for sectarian worship" .and inserting "shall be used or 

expended for any sectarian activity, including sectarian 

worship" . 


