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The “Charltable Chmce” Prowsmns in the Welfare Bill:
A Burden on State Governments and Indxvxdual Rehgmus Freedom '

EXECUTIVE SUMMARY

The “Charitable Chmcc provxslons were sxgned mto law as part of the Welfare
Reform legislation passed by the 104 Congress. These provisions pose particular

“problems for state governments and the rehglous hberty rlghts of taxpayers and social

serwce beneﬁmarles

The “Charitable Choice” provisions would force state governments to enter into

contracts to provide taxpayer-funded social services with, and engage in government
oversight of, “pervasively sectarian” rehglous institutions — activity-that the. U.S.

Constitution and many state constitutions forbid. States would be forced to enter into
such contracts under threat of lawsuit. If-a state chooses to abide by the Constitution and
refuse to fund a certain religious institution, “Charitable Choice” provides the religious
institution with a statutory lawsuit against the state. If the state chooses to fund the
institution, it would open itself up to constitutional challenges Therefore a state would
be subject to litigation no matter what its demsxon

Thé delicate balance between church and state devised by the Founders and
embodied in the First Amendment would be oreatly dlsmpted by the “Charitable Choice”
provisions. The Establishment Clause of the Constitution was intended to protect the

 religious liberty of all ‘Americans and allow religion to operate free from government

coercion or control. Thus, the Supreme Court has ruled that the govemment cannot fund
or entangle itself with pervaswely sectarian rehglous institutions or programs. - In direct
contradiction to this caselaw, “Charitable Choice” would authorize any religious-

. institution to claim “discrimination” if the msntunon is demed government funds because -
- ofits pervaswely sectanan nature. | :

“Chan’table Choice” also perrnits révlvigious institutions to discrirninate in
employment against workers, who will be paid with taxpayer funds, based on their
religious beliefs or practices. Congress should not authorize such govcmment-funded
religious discrimination. Beneficiaries of government health or social service programs
would also suffer violations of their rehglous liberty rights. “Charitable Choice” fails to

 provide beneficiaries thh any notlce of thelr rlght to ObJCCt to thexr a551gned religious

provider.

Fmally; “Char:table Choxce wlll harm rehglon s hlStOI‘lC autonomy from
govcmment The provisions will cause relmous institutions to become dependent on’

. government dollars and subject to government overs:ght and rcgulauon For these .
‘reasons, many.religious individuals and dcnommatlons have spoken out in opposmon to

“Charttable Choice.”
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‘A BURDEN ON STATES
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The Federal “Charltable Chonce” Scheme. o

A Burden on States

~ The “Charitable Choice” provisions in the Welfare Reform bill will ‘entangle state
governments in a web of litigation and override state constitutional protections of religious
liberty. The “Charitable Choice™ provisions. accomplish this by creating a new cause of

action that rehglous mstltutlons can bnng against state governments for “discriminating” o
‘denying an’institution government funding based on its “religious character.’ _However

under the U.S. and many state constitutions, state governments must consider an
’ “rehgmus character” when dec1dmg whether or not to prov1de fundmg

The Supreme Court has ruled, in a series of decxslons that government fundmg and
oversight of “pervasively sectarian” institutions, such as houses of worship, would violate

“the Establishment Clause of the "First - Amendment ~ In addition, numerous state
~ - constitutions specxﬁcally prOhlblt such funding in order to protect the religious l1berty rights
of taxpayers and the fiscal autonomy religious institutions. For example the Constitution

of the- state of Missouri contains the following provision: "[N]o money shall ever be taken

from the pubhc treasury, dlrectly or mdxrectly, in a1d of any church, sect or denommatxon of
-rellgxon SRS ‘

W

| “Charltable Chonce” wnll clog state courts w1th a. htlgatmn explosmn against -

state governments. The legxslanon presents state governments with a “Hobson’s Choice” |
in deciding whether to contract with pérvasively’ sectarian religious orgamzatlons to provide . .

) 'govemment-funded social services. With Chantable Choice in place, the state will be -
subject to a lawsuit no matter its decxsxon If a state government declines to-contract with -

pervasively sectarian rehglous inistitutions because it determines that the funding of such

- entities would violate the Establishment Clause, then it will face a muititude of lawsuits
- from these institutions claiming “religious discrimination” under the “Charitable Choice” .
provisions. If a state decides to contract with pervaswely sectarian institutions to avoid

these “Charitable Choice” statutory causes of action, then the state w1ll be sued over the

Constitutional violation.

' See Bowen v. Kendrick, 487 U.S. 589 612 (1988) Grand Rapzds School Dzstrzct V. Bac’l

., 473 U.S. 373,384 (1985); Meek v. Plttenger 421 U.S. 349, 356 (1975) Hunz V. McNazr

413 U.S. 734 743 (1973)

o 2Fora complete hst of these state constltutlonal prov151ons see “State Constltunonal k

Prowsxons Vlolated bv Charltable Chome” in thls secnon

& Missouri Covnstitution,gmiele L Scction 7. .



Despnte an apparent “non- preemptxon” clause, many state constltutlonal '

‘provisions that protect rehglous liberty will be preempted by the Federal “Charitable :’ R
"Chmce” scheme. The Chantab]e Chmce prov151ons contain the followmg section: B

(k) PREEMPTIOV Nothmg in thls sectlon shall be construed to preempt
" any provision of ‘a State constitution or State statute that prohibits or
- restrlcts the expendlture of State funds m or by rehglous orgamzatlons

(Emphasis Addea’) The' key wOrd in this preemption elause is the WOrd “State” on the third

" line. Therefore, the only state constltunons that will not be preempted are those that restrict
- the diversion of state funds to sectarian institutions. This raises two 1ssues 1) the block—, -
. granted welfare funds will likely be considered federal -- not state - funds; and 2). most of e

the state constitutional provisions that contain a funding prohibition restrict any “public”-
funds - including federal funds — from being diverted to sectarian mstlmtlons Thus, -
meaningless state constitutional provxsxons will not be preempted, but those that will impact
the Charitable Choice scheme could be - and would be under the “actual confhct” docmne :

of mferred federal preemptlon

| .Tbe "‘Charitable Choiee” federal directives bind the hands of k state

governments under the guise of "nondiscrimination against religious organizations."

State governments would be unable to ensure that beneficiaries of assistance, who in many
cases will not be the same religion as the institutions providing : services, are not subject to

. undue proselytlzatlon by rehglous mstxtutxons that contract to - prov1de serv1ces “The -

“Charitable Choice” provisions: exphcxtly prevent state governments from ensuring that
govemmcnt~ﬁ1nded social services are provided in- areas .that do not have ‘excessive
sectarian 'art, icons, scnpture and "other symbols on ‘the wall. Furthermore, although‘
section (j) of the pr0v1510ns -ostensibly prohibit the use of govemment funds for * ‘sectarian -

wWOI’Shlp, instruction, or- proselytization,” this section. is unenforceable beeause the
‘government is. not permltted to momtor the rehglous messages of pervaswe]y sectanan»

mstltutlons S

‘ *fCharitahle' Choice” also repders states pOWeIflésS to stop religious in_stitutions S
from engaging in religious employment discrimination against workers who are paid
with govemment funds and are exclusively working on covemment funded social service

programs. Although states ‘may have law or. constitutional provisions that prohibited k‘ R

government-funded religious- employment discrimination, the “Charitable Choice” scheme

overtly extends the Title VII employment discrimination: exemptlon for private religious =

institutions to govemment ﬁma’ea’ rel1g1ous mstltutlons and employees pald with taxpayer V
funds . . . . . .

The state constltutlonal provnslons w111 hkely be found to’ “frustrate the purposes” of the
federal Charitable Choice scheme. See CTS Corp. v. D\namzcs Corp 481 U.S: 69 78

‘(1987) Szlkwood V. Kerr McGee 464 U S. 238 248 (1984)

Agmlar v, Felton 473 US 402 412 13 (1985)



~ State C onstitutional Provisions
Violated by “Charitable Choice” -

‘The “Charitable Choice” $cheme~wou1d uiolatc the fol'lo‘v;fing:' state c‘on'stitu'ti’onal
provisions that protect the religious liberty rights of taxpayers and the fiscal autonomy of-

religious institutions. The Federal “Chantable Choxce” legxslanon wdl preempt many of .
 these state consutunonal protccnons o LT

Anzona Constltutlon An II § 2, “No pubhc money or property shall be appropnated

~ for or applied to any rchglous worship, cxercxse or mstructxon or to the support
of any I'ChnglIS estabhshment :

. An IX § 10: “No tax shall be laid ¢ or appropnanon of pubhc money made in zud
- of any church or pm'ate or sccr.anan school or any pubhc service corporatmn

Callforma Constltunon Art. XVI § 5 “Nelther the Leglslature, nor any county city
_ and county, township, school district, or other municipal corporation, shall ever
~ make an appropriation, or pay. from any public fund whatever, or grant anything to -
~ or in aid of any religious sect, church, creed, or sectarian purpose, or help to
* support or sustain any school college, university, hospital, or other mstmmon -
controlled by any rchgxous creed, church or sectanan dcnommanon ’

‘ Colorado Consntutmn Art. V § 34 “No appropnanon shall be made for chantable

~ industrial, educauonal or benevolent purposes to. - any donommatxonal or =
- sectarian mstxtunon or assomanon . e

- Florida Consntutlon Art. I § 3: “No revenue of the'state‘ or any polmcal subd1v1éxon of .

-agency thereof shall ever be taken from the public treasury dn'cctly or indirectly .
in aid of any church scct or rehglous denommauon or in a1d of any sectanan
mstltutlon : : ~ '

’v Georgla Constxtutlon Art. I, § 2 p VII “No. money shall ever be takcn frorn the publlc .

. treasury directly or indirectly, in aid of any church, sect, cult, or rchgxous
denormnanon or of any scctanan institution.” : : -

Hawaii Constxtutmn An VII § 4 “No tax shall be Icvxed or appmpnauon of pubhc
money. or property made, nor shall the public credit be used, directly or indirectly,
except for a public purpose. No grant shall be made i in v1olatlon of [the ’
Establxshmcnt Clause] of thlS constltuuon »

o Idaho Constltutlon Art. IX, §5 “Nelther the legislature, nor any county, city, town

, townshxp, school district, or other public corporation, shall ever make an
‘ appropnauon or pav from any publlc ﬁmd or moneys whatever anythmg m axd of ‘
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any church or sectarlan or rehglous socxety, or for any sectarian or religious .

© purpose. or, to help support or sustain any school, academy, seminary, college

" university, or other literary or scientific institution, controlled by any church,

. sectarian, or rellglous denormnanon whatsoever . prov1ded however, thata -

health facilities authority, as specifically authorxzed and empowered by law, may.

" -finance or refinance any private, not for profit, health facilities owned or operated
by any church or sectarian rehglous socxety through loans, llens or other
transacuons S

Dlinois Constltunon Art. X § 3 “Neither the General Assembly nor any. county c1ty,

“town, townslnp, school district, or any other public corporation, shall ever make - -

o _any appropnatxon or pay from any public fund whatever, anything in aid of any
* church orsectarian purpose, or 'to help support or sustain any school, academy,

seminary, college, umversny, or other literary or scientific mstmmon controlled S

by any church, sectarian denommauon whatever

Indxana Constltunon Art 1, § 6 “No money shall be drawn from the treasury, for the
beneﬁt of any rellglous or theologlcal msutuuon

Massachusetts Constlmtmn ‘Art, XLVL §2:* ..no such grant, appronnauon or use of o

. public money or property or loan of pubhc credlt shall be made or authorized for
the purpose of founding, mamta.mmg or axdmg any church, rehglous '
denormnanon or socxety ' '

Mlchxgan Consntunon Art I, § 4: “No money shall be appropnated or drawn from the
: treasury for the benefit of any religious sect or society, theologlcal or rehgzous

*

‘ sermnary...’.

anesota Constltutmn Art I § l6 “[No] money [shall] be drawn from the treasury for . -

_ the beneﬁt of any relxglous societies, or rehgxous or theologxcal semmanes

stsoun Consntunon ArL I, § 7: “[N ) money shall ever be talcen from the pubhc

. treasury, directly or indirectly, in aid of any church, sect or denomination of
rehgxon orin ald of any priest, preacher minister or teacher thereof, as such

; Art IX § s “Nelther the general assembly nor any county, city, town, townsh:p,
school dlstnct or other municipal corporation, shall ever make an appropriation

or pay from any public fund whatever anythmg in md of any religious creed
church or sectarian purpose

Montana Consntutlon A.rt X § 6: “( 1) 'I'he leglslature countles cmes towns school
- districts, and publlc corporatxons shall not make any direct or ‘indirect o
. appropriation or payment from any public fund or monies, or any grant of lands or ,
other property for any sectarian purpose, or to aid any church, school, academy,
" seminary, college, university, or other literary or scientific xnsntunon controlled
“in whole or in part by any church sect, or denommanon
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(2) Tlns sectlon shall not apply to funds from federal sources prov1ded to the state .
for the express purpose of dlstrlbutlon to nonpuhhc educatlon '

‘ Nevada Constxtutmn Art II § 10: “No pubhc funds of any kmd or character whatever :

State County or Mumc1pa1 shall be used for sectarlan purposes

New Hampshlre Constxtutlon Blll of Rrghts Art. 83:“[N]o money ralsed by taxation
shall ever be granted or applied for the use of the schools or institutions of any
rehglous sect or denomxnatlon ‘ '

‘0klahoma Constltutlon A.l’t II § 5 “No pubhc money or property shall ever be

appropriated, applied, donated, or used directly or indirectly, for the use, benefit,
- or support of any sect, church, denomination, or system of religion, or for the use, '
 benefit, or support of any priest, preacher, mxmster, or other rehgxous teacher or -
dignitary, or sectanan mstttutlon as such.” : :

Oregon Consututmn Art. l' §5: “No money shall be drawn from the Treasury for the

benefit of any rehgmus or theologteal institution, nor shall any money be
appropriated for the payment of any rehgtous services in either house of the
Leglslatlve Assembly ‘

Pennsylvama Constxtunon Art III § 29 “\lo appropnanon shall be made for

charitable, educational or benevolent purposes to any person or community nor to
‘any denomination and sectarian institution, corporation or association: Provided,
~ that appropriations may 'bé made for pensions or gratuities for military service and. .
to blind persons twenty-one years of age and upwards an for assistance to mothers -
B havmg dependent children and to aged persons without adequate means of. support
" and in the form of scholarship grants or loans for higher educational purposes to .
~ residents of the Commonwealth enrolled in institutions of . hlgher learning except -
) 'that no scholarshlp, grants or loans for hlgher educational purposes ¢ shall be glven
‘to persons enrolled ina theologtcal semmary or school of theology ’

South Dakota Constxtutxon Att VI § 3: “No money or property of the state shall be
: given or appropnated for the beneﬁt of any sectarian or religious . socxety or. .
institution.” - S ;

Art. VI, §16: “[T]he state or any county or mumc1pahty w1thm the state {shall
not} accept and grant, conveyance, giftor bequest of lands money or other . '
o property to be used for sectanan purposes S

Texas Constmmon At I § 7 “No money shall be appropnated or drawn from the
Treasury for the benefit of any sect, or religious society, theologlcal or religious
semmary nor shall property belongmg to the State be’ appropnated for a any such
purposes . .

Utah Constxtutlon Art. 1, § 4 ‘There shall be 1 no union of Church and State nor shall
any church dommate the State or. mterfere with its functlons No publxc money or



: property shall be appropriated for or applied to any relioious worship, exercise or
1nstruct10n or for the support of any ecclesrastical establishment . -

| Vlrglma Constltutlon Art. I § 16 “And the General Assembly shall not . .. confer any. .

' - peculiar: pnvrleges or advantages on any sect or denommation or pass any law

", requiring or authorizing any religious society, or the people of any district within .
this Commonwealth, to levy on themselves or others, any tax . .. for the support -
of any church or ministry; but it shall be left free to every person to select his
reltgtous mstructor and to make for hlS support such pnvate contract as he shall .
please o : ‘ '

At IV, § 16, “The General Assembly shall not make any appropnatron of pubhc .
funds, personal property or real estate to any church or sectarian society, or any

- association or institution of any kind whatever which is ent1rely or partly, directly o
or indirectly, controlled by any church or sectarian soc1ety Nor shall the General
Assembly make any appropnatton to any charitable mstttutton which is not owned -

+ or controlled by the Commonwealth; the General Assembly may, however, make

appropriations to nonsectarian 1nst1tutlons for the reform of youthful criminals and
may also authonze counties, cities, or towns to make such appropriations to any
chantable mstttution or association B . . :

Washmgton Constrtutron Art L§II: “No pubhc money or. property shall be
. appropnated for or applied to any rehgious worship, exercise or mstructton or the
support of any religtous estabhshment -

- West Virginia Constitution' Art III §‘15 “[T]he Legislature shall not ... . confer any - '
- peculiar privileges or advantages of [sic] any sect or denommauon or pass any.
. law requmng or authorizing any reltgious society, or the people of any district .
- '.-Withm this State, to levy on themselves ‘or others, any tax. . for the support of
o any church Of ministry, but it shall be’ left free for every person to select his ~
" rehgious instructor, and to make for hlS support such pnvate contract as he shaIl o
please o :

Wisconsin Constrtutron Art I § 18 ' “[No] money [shall] be drawn from the treasury for |
} the beneﬁt of reltgious socreties or. rehgious or theologtcal semmanes

. ,Wyommg Constttutlon Art 1 § 19 “No money ‘of the state shall ever be given or. _
appropnated t0. any sectanan or. religious society or 1nst1tut10n : '
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ANATOMY OF A LAWSUIT

The Charltable Chonce Pr0v1510ns in Operatlon

State seeks cohtr'act‘o'rs to pfovide social
services pursuant to the Welfare Reform Act

House of Worship A submits a bid to |
- provide social services

- State must decide |f Ais e||g|b|e
 for government funding. -

| State determines that funding and

-engaging.in oversight ofA,a
“pervasively sectarian” institution,
would violate the Establishment -

| Clause of the First Amendment and L
the State Constitution. The State |-

declmes to contract with A

|Although the state determines that|.

A is “pervasively sectarian,” it -
. wishes to avoid a lawsuit for
. “discrimination” under the
Charitable Choice provisions.
Because A is the lowest bidder,
“the State grants A the contract. |
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GROUPS OPPOSING THE “CHARITABLE CHOICE”
PROVISIONS AND LETTERS FROM RELIGIOUS LEADERS



Rellglous, Educatlonal Health and C1v1l leertles o
Organlzahons that oppose the “Charltable Chonce” provnslons

Amencan Bapnst Churches USA

American Civil Liberties Union .

- The American Ethical Union = L

'American Federation of State, County and Mun1c1pal Employees
American Jewish Comm1ttee S e
American Jewish Congress =~

Americans for Democratic Action

Americans for Rellg10us Liberty A
Americans United for Separation of Church and State
Anti-Defamation League -

Baptist Joint Committee on Pubhc Affalrs

. B’nai-B’rith

Central Conference of American Rabbls o o

Children’s Healthcare is a Legal Duty (CHILD Inc )

~ Church of the Brethren, Washington Office . = .- ’ e

. General Board of Church and Soc1ety, The Unlted Methodlst Church E
* Hadassah, W.Z.0.A. : L C '
National Black Wemen s Health Prolect

- National Councﬂ of Jewish Women Lo

. National Educauon Assoc1at10n

-~ NOW Legal Defense and Education Fund

" People for'the American Way. Action Fund

§ Presbytenan Church USA.

-+ Union of American Hebrew Congregallons

- Unitarian Universalist Assocmtlon Washmgton Office .
" United Church of Christ, Office for Church in Soc1ety
~ Wider Opportunities for Women :
" 'The Women and Poverty Pro;ect of Wider Opportumtles for Women
Women of Reform Judaism, The Federatlon of Temple Slsterhoods
Women’s American ORT U
. Women’s International League for Peace and Freedom :
The: Workmen s Circle / Arbeter ng S T

o Youth Law Center .



200 Maryland Avenue, N.E., Washmgton D C. 20002- 5797
: ' 202 544 4226 . FAX 202 544-2094 .

o CombuServe: 70420;54 . In(e_rnet:,Baptist_JOin;_Comm;_ttee.p_ani @ Ecunet.org‘ .

]
.

J. BRENT WALKER : N - ‘ _ L
General Counsg{ . ‘ o ' .

~ April 1,1996

: Dcér Senatorf
' ihe Baptnst Jomt Commmee strongly opposcs the mclus;on of: Senator Ashcroﬁ‘s "Chantable Choice”
provnsnons in any kmd of legxslatwe vehlcle :

The so-called “Charitable Choice" ‘provisions are a frontal assault on the First Amendment’s Establishment
Clause which would provide direct, public funding to pervasively sectarian institutions. As you may '
know, the Supreme Court has approved government funding of religiously affiliated organizations, such as
Catholic Charities, so long as tax dollars do not pay for proselytizing service beneficiaries (Bowen v.

. Kendrick, 487 U.S. 589 (1988)). The Ashcroft language would allow state-funded social services to be
provided in houses of worship, the display of religious icons where services are provxded and religious
dlscrnmmatxon in the emplovment of soc:al ‘workers. :

‘ The potennal for harm to the Constltunon is apparent but the Ashcroﬁ lamguage would hurt churches as ,

* well. By accepting government funds, sectarian-service providers will be open to governrent audits and .
whatever other meddling the state can get away with on threat of cancellmg funding. Religious mstltutlons -
will-also suffer when they find that their new dependence on public money compromises their ability to_
criticize the government. How supportive of the. cml nghts movement would churches have been if they
had been afraid of Iosmg their fundmg'?

As Baptxsts, we have a long hlstory of defendmg rehgxous lbeny and freedom of conscience. 'Religidn is -
a voluntary, personal matter which must not be coerced. These provisions would force some individuals to -
expose themselves to proselytizing influences in order to-obtain social services. No mechanism is included
to inform beneficiaries of their right to an alternate provider, and no redress is guaranteed toa semce ‘
rec;plent who is dlscnmmated agamst on the basis of rellgxon

“In: shon Ashcroﬁ' leolslatron is less about provzdmg the best somal serwces than it is about funneilmg
pubhc money to mappropnate uses. This weoppose. = = -

Smcerely,

. LBremtWalker . o o0 T

- JBW:pk. . o B . :
Alianée of Baptists .. -~ . National Bastist Convention of America - Progress.\e Nationai Saotist Convention. Inc.
Amerncan Baptist Churches . the L S.A. .. Nanonai Baptist Convention US.AInc, — : Retgious Liberty Council
Baptist-General Conferenca - . Natonal Missionary Baonst Convention ~ ~ "  Seventn Day Bao 131 General Conference

Coorerative Baptist Feilowsnio S : Ncr*n Amarican Bacust Conference N _Soufhern Bdcust state conventions & churches
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Smcere y yours

Church of the Brethren Wasnington Office . -

R T N T TE I Tt
e ; b N AT e I
H S S . e

Iodang &L 8T

 March 28, 1996

Dear Senator

| On behalf of the Church of the Brethren, I write to urge you to oppose the “Chantable
_ Choice" ‘provisions which are expected to be offered. by, Senator Iohn Ashcroft in hlS eﬁ‘ort ‘

to prowde federal assistance to rehglous soc1al semce agencxes o

The proposed provisions wouid- very iikeiy _resuit in‘ competitive and divisive disputes among
religious organizations competing for federal funding for community social service programs.
If this approach were adopted, essential funding would be directed toward religious

"organizations with the strongest social and political influence in a ‘given community.

Dependence on federal funding for religious missions would have an extremely adverse effect
upon these much-needed socml programs ‘ : -

‘In addition to this troublesome aspect of Senator Asherof‘c's proposal we are also quite
concerned abouit the manner in which the provisions ‘would violate the Constitution's

estabhshment clause. Sen. Ashcroft's proposal would relocate government-funded social ..
service programs to pervasively sectarian religious institutions, such as houses of worship.
If this were the case, federal funds could be used in a rehgxous settings in which religious

‘ syrnbols were prommently dlsplayed and where rehglous proseiynzmg could take place S

- In 1989 the Church of the Brethren Annual Conference——the hrghest authontatwe bodv in k

our denomination—adopted the statement, "No Force in Religion: Religious Liberty at the
21st Century.". In this important policy statement ‘our church declared, "We believe it
essential to avoid government sponsorship of a particular religious body and to assure

-, sensitivity to those who are religious minorities.” Cooperation between the state and religious. -

- bodies shauld not rnun‘uo '\mn«xl rnnngnvhnn or confa

: rehgrous body

S4 1510 +oydyy unen 1]
\vvuewf Dt:vw}a’ 5&3;&45 My pa!': cular

I urge you to carefully consider the manner in which Sen. Ashcroft's proposed provisions

. would seriqusly jeopardize the essential separation of church and state and would have a
,devastatmg eﬁ”eet upon many cherrshed prmclples of our Amencan tradltlon of rehglousp
.llbertv : . o

- Thank you for consi_derin’gv our views on this impo'rtant‘and timely concern.

QI/WE&O&@

7 "‘Rev Dr T1 yA \[cElwee

Director |
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- Dear Senator

A l am wntmg in behalf of Women of Reform Judalsm ‘the Federatxon of Temple :
‘Sisterhoods, comprised of over 100,000 women in 600 affiliated groups
nationwide, in- opposition to Senator Ashcroft’s "Chantable Choxce" provisions.
We oppose the "Charitable Choice” provisions because they present many
problems of constltuttonal ty and rmpractlcablllty ’

'The' "Chantable Chonce prowsrons fly ln the face of the Establlshment Clause of
-the Frrst Amendment of the Constitution because they would direct government
funds to "pervasively sectarian” rehglous institutions (such as houses of WOl’Shlp)
for social service programs. - By ailowing the furmsh:ng of social services in houses
- of worship, with the right to display rehgtous symbols in areas where the -
. government- funded services are provided, the "Chari itable Cho:ce provisions
'enable these institutions to expose beneficiaries to religious activities and -
mlssromzmg This legrslatson would also grant all relrglous institutions the right to
be elrglble to contract with a state to deliver social services and would prevent

l C , ’states from requmng thern to do so in a relrgxon free mllreu

We are also dlstressed by the exollc:t dlscrlmmatron permltted by the "Charltable
. Chmce" language The exemption from the prohlbit on-on religious dlscnmrnatton in
" hiring granted to relrglous institutions in Title VIl of the federal civil rights law -
'.should not be expanded to include employees hired to work on social servnce
programs funded by the government This bill would. expand the exemption t0
include such employees and would moreover permit rellglous orgamzatlons to
‘requ:re that employees rollow the relrgnon of the mstltutlon

“In many communmes relrglous anst itutions already prowde soc:al services wn:h
' private funds. Indeed, our local Sisterhoods are active in community food
- programs, -at shelters for homeless people and those for battered women and in
‘countless communlty education programs. The autonomy- and freedom of the
_churches, synagogues and mosques involved in social servnce programmmg could
well be. harmed by dependence on federal fundmg :

. Deeply rooted in the relrgrous values and prOphet c mandate of our tradmon
- Women of Reform Judalsm takes this ooportumty to soeak out m defense of the

. l/rf//u/hmrmn LA [ TN - oo

13 (u/umw fdl? \r Arrhonedy, 7 {heor e AL e

men of Reform Juhainm pe o AR s the € Cmefican oo an Cangregtions, thd W o 0o e rogrosa e i, o
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~_ Constitution and of religious liberty. We urge you not to undermine America’s -
unique and valued rehgnous freedoms - we urge you to oppose the "Charltable

- -Choice” provnsnons «

Sincerely yours,

e

Ellen Y. Rosenberg

" Executive Director
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Dear Senzior, .. .. May 3,.199

'~ The "Charitable Choice" provisior as .intc duc‘“knv Senator.
Ashcroft, would harm rellglon, the. “”llglOUS lloerty of taxpayers;
social service beneficiaries; and States’ rights. . The General

- Assembly of the Presbyterian' Church (USA) has hwstorjcaliv_

supported the religicus lloerty of ‘all Americans and the right of
religion 0 coper aué,::ee‘from cove-dment ‘coercion or control.

In a 1988 o c,'statoment entitled, "God Alone Is Lord or the
Conscience” tit“e ‘General A&ssembly noted that -under the ‘Free

i T L .
 Eszercise <lause the church. shcul:z. be free c¢f both government:

and geovernment regulation ixn dering itz 1life and

“ep:'wner: truly compelling governne 1T interssts ars at
cvernment: apﬁ*opglat s funds for.a censtitutionally.
al service to citizens and er“Ctares it such a way:
ire permitted to act as agents Ior government
; e“sérvi;_, we zs=lieve that churches should ke’
sive such funds, Lut with significant conditions
‘ize the right of the church' te control its

r3 or impose*its,cdl doct lne on others from the
who mzy come tfo it IZ2r such services. , ‘
bl*c'“uuuc comé to the -nurch, the area oI permiss
rl': regulation of the church’/s activity is widenad; and

cight o structurs its actlivity to reflect its r
r and ‘purposs is narrowed. Public Zfunds :equire
cility znd may:.nct hke used in ways that advarn
ol Nhet:e:,c*'not in the centext of charitabl
The church is no obliaated ts accept puczlic furnd

2 humaﬂi;a:;an service and 1ncead may deem tﬁu ne
icle 31 ['*x~ mest. Therz is no- constl,uthna; r
iva, inlic ;. thelr denial in order to avoid palj
ingement 'Gf‘AhE'GSuaDLlShNEﬁ' prohibitionv,does not, 3
ti 2 a n the free exarcise of.religion., - The churct
.ministries and ooerata servlca agencies,
..adherents or for. the public, ‘without.
ntion “and regulation .when it uses its own

X $ 3

interferance
activity, ex
stake Aher
i S0

e

pa

el .7 vy
:‘:‘
U o)

wd
f*'
o
.
:
~ 3

u m n (D
o
n

P OV D
Do aS N B
® w

B0
b b+
vt O

oo

NS O o

k- () K
d)
ct 1
]

(s
]
3
W O
el LR S o 1
+

7
a
e
r Oy

K
.

3 rh ()
DOm0~

9]

Y
L

A -
(1 «

- -y o
| -

ishes to use public funds for serving:
i understand hnat it Jives. implied

opar govz““men gulatl .and

i ‘~‘p

s
f)

IR NEalE ¢ BEN]
O o
’.-1
Y
(]
g
t
ot
A
it
}...
N
o]
1]
o]
¢

o0
300D
o)

T
W0,
£ (D
[ #7]
I O ot
. n)
LN
[
[\ Y]
o]
(8]
< U

e o e

(R
W L oee
AL N

) -
=y
9]
i
4]
[
i

Y3 a2

Vv~ v—-\-~cr1A
Lzl Ce CXF

(b

N S

~ &
L XL (C

i~
L

So—

el & M v
m,

1gobe
Ly <

.' o P
v

110 Marvland A.\;';enue, N.E} . Wabhl“c‘on, DC

"a



T T m bt grney ¢ et vemey iDiam
nitarian ooy

026 D Strcet\ NW, W ashmvton D C. 2003 6 ST T Washingron Office”
: ' . - :  for Sodal Tustice .
2) ’96 .;,6”"» - ta_\ °o’} ’90 4.6"*_ . : ;‘}l~ :“}11\ T‘us k;-L

e-mail: uuaw o(z?.aol wm PR

May 7 1996
' Dear Senator

['wnte to express the Qpnosition of the Unit'mjian‘ Uniyersalist Association to Senator John
Ashcroﬁ’s “Charitable Choice” provisions o anvpublic health or sbcial service 'bill.

- The Umtanan Lmversahst Assocnanon stands ﬁrmlv behmd the F irst. Amendment Senatorv“ -
Ashcroft’s “Charitable Choice™ provisions would indermine that amendment in several disturbing .- -
ways. It would also cause a \.,reat deal of' trouble 1f it were 1mp1emented ina 1ocal wmmumtv

“For instance. the provnstons would perrmt govemment socml services to be provxded in houses of

. worship. .This would mean the government’s choosms_ to fund some religious institutions in a
community, and not others:-sending funds. for instance, to the local Baptist congregation but not

_ to the Presbyterian one.. This would’ inevitably lead to tensions between church leaders and

‘fegislators. and result as well in tensions between various religious groups. It would also'cheapen
the faith of every religious congregation, by necessitating that some people live out the mandate to
feed the poor and clothe the naked by giving generously from their own resources, while others
could sit back and let the. government pro\«xde semces under the apparent ausptces of ~the
congregation. P : : .

" Equally dxsturbmzlv the prowsxons would grant. an exphut nght for _contractors to dxsplay
religious syvmbols.in areas where gov: emment services were provided. “This might lead recipients -
of services to feel discomfort or to feel rellzxously devalued. If. for instance, a Christian recipient

_-received ‘services in a Hindu shnne. she or, he muzht feei uneomforcable with the unfamiliar
' 1ma§,ery and icons. L ; > :
~"Also of grave concem is, the fact that the prox isions allow rehuous contractors to dxscnmmate in -
all areas of employment, including ‘the off-the-job conduct of employees. If. for instance, a -
Muslim House of Worship ‘were funded to provtde services. that Mosque could demand that.a = .
Chnstxan emplovee pray to Allah five times per day: Needless to say, the Christian mtght very o

' lnkelv feel that such enforced prayer was a vnolatton of }us or her rehgtous and civil liberties. - ' T
On behalf of Umta.nan Um\ ersahsts across the county, T uroe vou to refuse to support Senator
Ashcroft s “Charitable Chon.e prowsxons on any b11] : .

With warmest wushes ’
l (_c.,c {'.. }_ C«. [y
The Rev. )(113L. A, Rtiev

Dlrector W ashmz.ton Ot‘ﬁcc fo Fzmh[n .«\'et'iqn' v ‘

[
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Nan Rich
NatiorzalTPrés‘ident o

‘April 1,1996 -

Dear Senator' -

On. behaif of the 90,000 members of the Nanonal Counc11 of Jewish Women (N CJW) Iam '’
writing to urge you to oppose the inclusion of Sen. John Ashcroft’s (R—MO) “Charitable Choice”
~ provisions in-any public health or social services legrslatron These provisions, which would
permit states to contract government-funded social services to pervasively sectarian religious -
institutions, are in clear violation of the First Amendment’s Establishment Clause. These -
~“Charitable Choice” provisions would pose a direct threat to our nation’s longstanding -
commitment to the 'separation of reli’gioﬁn. and state and the préservation of religiou‘s 1iberty. ,

NCJW beheves that the “Chantable Chorce provrslons would promote rehgrous dlscnmrnatron
and the mﬁmgement of religious hbertv These provisions explicitly grant a right to rehgrous
contractors to provide government services in a house of worship while allowing them to display
religious “art, icons, scripture” and “other symbols™ where the government-funded services are
provided. As a result, beneﬁcranes of government services would be exposed, often- unwdhngly,
'to a church or synagoque s religious beliefs, directly.i imposing on the individual’s religious
liberty. These provisions would also allow: contractors to engage in religious discrimination
-against employees who are pard by govemment funds. Although religious organizations are
currently granted a religious discrimination exemption under Title VII of the federal civil rights
law, such an exemptron should not applv to emplovees pard through governrnent contracts or
funds o . :

~ One intent of the “Chantable Choxce prov1srons isto encourage rehgrous mstrtutlons to provrde
social services in their communities. Many churches and synagogues already provide these

“services with private funds. NCJW believes that contracting with rehgrous institutions to provrde

- government services with public funds would create the dangerous precedent of government

‘ fundmg of rehgron and govermnent—sanctroned mfrmoement of rehgrous liberty.

 The National Council of Jewish Women strong}y believes that religious liberty and the
separation of religion and state are constitutional principles which must be protected and -
preserved in our democranc society. As such We urge you to oppose Sen Ashcroft s
_“Charrtable Chorce provrsmns -

* Sincerely,

) i ‘,{;;J ey
: Nan Rlch
Natlonal Presrdent

L
\

National Council ot ]ewiéh Women * 33 West ..3rd Street 6th Fl e \eﬂ,s York, \JY . [0010 2 a»b 048 ¢ Fax 212) 645; 7466'

.



Genercl Bocrd of Church cnd Soczefy of The United Methodist Chu:ch
OO Mcrytond Avenue N E Wosn:ngron D C. 20&2 . (202} 488-5:50:} o

Dear Senator: -
Senator Iohn Ashcroft has tried to attach the Chanmble Choxce prowsmns to various .
public heaith and social service bills. We believe that, if signed into law, such provisions

would threaten the taxpayers’ religious freedom and would set a precedent by pmmoung
a specific religion with theuseoftzx dollars. . =~ - ,

The Umted Methodzst Church ci&rly states its stance on the usc of puohc funds for
“churches in The Book of Resolutions, p. 469. It smtes that churches "should not expect
all taxpayers, inciuding those who adhere to other religious behef systems, to provxde
funds to teach rehgmus views wnh wiuch they do not agree.” : _

o
| o . The Ashcroft ‘proposal would. disrupt me bajance bemfecn church and state as embodxed
l : " in the First Amendment. The "Charitable Choice” provisions would permit religious o
.. insdtutions to discriminate a.gamst workers, who will be paid with mxpayer funds, based .- -
- .. on their religious beliefs or practices. Further, the proposal does not provide adequate
l protection for the religious liberty of social service beneficiaries. We believe that the
"Charitable Choice” provisions would place at risk the freedom and auzonorny that -
l ' rehgmn has en;oyed in the Umted Stam B L . o "

\ As people of faxth and ﬁ'eedom we urge you to oppose any attempts that are annthenml
- to the American- 1d&l of rehgxous hberty o L

Smcerely’ M

" Dr. Thom Whm: WolfFasse*t e
. General Secrexarv o

- TWWFf‘eyr -
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~ CONSTITUTIONAL AND POLICY ANALYSIS



The Wnrkmg Grnun Inr
nellgmus Freedum in Snclal Servu:es

Constltutlonal and Pollcy Analysm
of the “Charltable Chome” Provnslons

The “Charltable Chmce prowsmns Whlch were passed as Sectxon 104 of HR

'3734 the ‘welfare reform bill, present- many- constitutional and pohcy problcms This

memorandum will outline the dangers the provisions pose to- state governments, the
rehg1ous hberty rights of beneﬁcxanes of a351stance and the mission of rehglous falths

Voices from across the political spectmrn have cn§1c1zed these pr0v151ons for the

‘policy. problems they present. Organizations ranging from the American Civil Liberties

Union to the. Institute for Justlce have quesuoned the constltutlonallty of “Chantable -
Choice.” :

The "‘_Charitable Choifce” Pfqyi_s_ions Violate the‘Constitxllltion'é Establishment Clause |
The Charitable Choice"pro‘visions create’ a new ,‘fede'ral*rightv‘that religious
institutions will be able to enforce in state court.. .The provisions authorize religious

institutions to sue a state government (or the federal govemrnent) for “discrimination” if the
state denies the institution a contract to provide social services because of the institution’s

- “religious character However, as will be explained below, both the U.S. Constitution and

many state. consumnons require govemmental entities to examine the religious character-of
an institution before declanng it eligible for government funding. Under Chantable Chmce
such comphance with consutunonal law w111 now subject states to lmganon :

- .Current law " permits “religiously afﬁliated” “organizations such‘ as Catholic'

‘Charities, to provide social - -services: 'with- govemnment  funds. . These

rellglously afﬁhated”’orgamzatlons receive’ government grants for social work because
they are not “pervasively sectarian,” and thus government funding and oversight of such

organizations does not per se raise an Establlshment Clause violation. -However, the- .
~ Supreme Court has ruled .that * pervaswely sectarian™ institutions, such as houses of -

worship, cannot receive taxpayer dollars because. government funding and monitoring of -

.these mstltunons would vxolate the Establlshment Clause The “Charxtable Ch01ce

! See.Bowen v. Kendrick, 487 U.S. 589. 612 (1 988). T,lw'eBow'ern Court eg;;m;ngdfme-%[o;ag in‘the contextof



' from government and consntute excessive entanglement

', Ags::iar v, Fel!on 473 US 402 4]2 13( 985)

* See Lemon v, Kur:,}?zan 403 U. S 602, 612 13 (197

. provxsxons throw off tlus careful balance of current law by grantmg any rehglous 1nstxtut10n'

oy

a statutory right to receive funding from the government = whether pervaswely sectarian’

S or not

It is clear from the language of the Charitable Choice provisions that it will result in - -
unconstitutional government funding and ‘monitoring of houses of worship and other‘.. '
“pervasively sectarian” institutions. In various cases, the Supreme Court listed among the
factors to be used to determine if an institution is pervaswely sectarian™: 1) locatlon near a
house of worship; 2) an abundance of religious symbols; on. the premises; 3) religious

" discrimination in the institution’s hmng practices; 4) the presence of rehglous activities; andv :

5) the purposeful artxculatlon of a rehglous mission.

The “Chan’table Choice”. provisions would: 1) pen'nitﬁmve nrovisioh of goﬁenlment "

. social services in, not merely near, a house of worship;-2) explicitly grant a right to. .
. religious contractors to display religious "art, icons, scnpture and"'other symbols” in any
" abundance in areas where govemment-funded services aré provided; 3) allow: religious

contractors to discriminate against employees based on their religious beliefs -- mcludmg

_ Aemployees paid with government funds who work on taxpayer funded programs

1

Furtherrnore Section s “leltauon on Use of Funds for Certain Purposes which
purports to prohlblt the  use of government contract funds for “sectarian worship, .-
instruction, or proselytization™ is absolutely unenforceable The Supreme Court has made it

clear that the government may not monitor the internal rehglous messages of pervaswely o

sectarian institutions. ? Such monitoring and oversight would v1olate rehgxon s.autonomy

)

Another entanglement problem with™ the “Chantable Chmce prov1sxons is that it

- explicitly subjects religious institutions to government: audits and financial regulations. o
~ “ Such regulatory intrusion by the government into -a pervaswe]y sectanan 1nst1tut10n S

fmancxal books would v:olate the Consm:unon

"aid to ‘pervasively sectarian’ institutions have we invalidated an aid progrmn on the Grrounds that there was a~

‘substantial’ risk that aid to these religious - institutions would 'knowingly or- unknowingly, resuit in
indoctrination:” Id. See also Grand Rapids School District v. Ball, 473 U.S. 373 384 (1985) Meek v.
Ptrtenger 421 US 349 356 (1975); Hunt v. McNair, 413 US. 734 743 (1973) ) . .

See Wolman v, Walrer 433 US 229, 234(1977) GmndRaptds 473 US at 384n6 Hemr 413U S at 743 ) . :

_Roemer v. Ma:yland Public Wer;'cs Board, 426 U.S. 736 755 (1976)


http:602,612-.13
http:prog;.am

' . ) . . ' . -, . . - [ :

Addlttonally, the “Chantable Chmce prowsmns ratse the constxtutlonal issue of

- religion  acting in the place of gcvemment For. example, a state could -contract with a o
. religious denomination for. the administration ‘of AFDC benefits in a certain geographlcal

area. Thus, the religion could evaluate and determine. welfare ehglblllty and administer and

distribute cash assistance — essentially acting as an arm of government. The Supreme Court -
has held that even the appearance of such Jomt authonty by rehgxon and the state 1s

unconstltutlonal

- The Pi'ovisions A'utho‘rize'Emplo‘yment DiScfiminatidn Based on Religion‘

The “Charitable Choice” prov151ons would allow a rehglous orgamzatlon to engage

in religious dlscnmmatlon against employees who .are bemg paid. with taxpayer funds. .
‘Although’ rehglous organizations are currently granted an'exemption from the. prohibition - -

on reltglous employment discrimination 'in’ Title VII of the federal. civil nghts law, this
exemption should not extend to employees who are hired to work on, and are paid through,
government grants or contracts. s o S

“Charitable Ch01ce explicitly extends the Tltle VII exemptlon to religious
institutions and programs that are funded with taxpayer dollars. Such govemment-funded
rehgtous employment discrimination would raise v1olattons of both the Establishment
Clause of the - First. Amendment and the Equal Protectlon Clause of the Fourteenthv

. Amendment

"Charitable Chmce“ Does Not Protect Beneﬁcxanes Rehglous leerty nghts

.. The “Chantable Choice”” provisions do not prov1de adequate protectton for the ,
rehgxous liberty of social service beneficiaries: Under the legxslatxon ‘a state could' s
completely shift government-funded social services for a- certain’ geographlc area or-a.
specific social service to a religious denomination. This; of" course, . would - lead to
innumerable violations of the rehgtous liberty nghts of beneﬁcxanes who are a551gned to-

L religious organizations to receive social service benefits and services -- especxally those
‘ beneﬁ(:lanes whose. relxglous beliefs will be dtfferent than that of the prov1der .

_ DCSpltC these obvxous problems the. Ieglslauon does ot prov1de for notlce to- be -
given to beneficiaries informing them of their right to request an. alternative prowder of
services. Thus, a beneficiary might assume that they have no optlon but to go to the. ‘

assigned religious institution or forgo their benefits. Furthérmore, as noted above,- “state”

governments will be const1tut10nally prohibited from enforcmg the prohtbmon on the use of o

> Larkin v. Grendel's Den. 459'U.S. 119 (1982).



x funds for “sectarian worshlp, mstrucuon or proselytlzatlon
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1

The Federal “Charltable Chmce” Provnsmns Trump State Constltutmnal nghts .

‘ Despxte an apparent ‘non- preempuon clause, many' state constltuuonal pr0v1sions

that protect religious liberty will be preempted by the Federal “Charitable Ch01ce” scheme

. The Charitable Choice provisions contam the followmg section:

) (k) PREEMPTION: Nothing in this’ section shall be co'nstrued to preempt
any provision of a State constitution or State statute that pI‘OhlbltS or -
restricts the expendlture of State funds in or by rehglous organlzatlons

. The key word in this preemptlon clause is the word “State” on the third. hne Therefore the

only state constitutions that will not be preempted are those that restrict the diversion of -
state funds to sectarian institutions. This raises two issues: 1) the block-granted welfare

funds will likely be considered federal -- note state -- funds; and 2) most of the state

constitutional provisionsthat contain a funding prohibition restrict-any “public” funds -
including federal funds — from being diverted to sectarian institutions. Thus, meanmgless

~state constitutional provisions will not be preempted, but those that will. impact the
‘Charitable Choice scheme could be — and would be under the * actual conflict™ doctrine -of

inferred federal preemption.®
The Provisions Will Have an Ad{'e'rse 'Effect on Religious MisSion .

The “Chantable Chmce” language will adversely effect the rehglous mlssmn of

‘many houses of WOl‘Shlp Part of the rationale for Charitable Cho1ce is to encourage

religious institutions 'to provide ‘social services to their communities. In ‘fact, many

- churches, synagogues and mosques already provide these benefits to their communities, and

do so very well with przvate funds. Dependence on federal funding, and the oversight and

‘regulations’ that comie with it, will severely underrnme the consutuuonally-based autonomy '

that religious institutions enjoy

8 See Note 3 and accompanying text.

7 HR 3'{34,‘16{1—‘“ Cong., éd Sess: § 104{1{) (1§§6).(enzpizasis aa’ded )’.

The state consutuuona[ provisions will likely be found o fmstrate the purposes of the federal Charltable .

- Choice scheme. See CTS Corp. v. Dynamzcs Corp.. 481 US. 69 78 (1987) Sz!kwoodv Kerr McGee 464 o ‘V
- Us. 738 748(1984) ' ‘ S



Timothy Lamer, an Evangelical Christian critical of the “Charitable Ch01ce ’
prov151ons wrote in The Weekly Standard that -

Christian conservatives, instead of leading the charge for Ashcroft S proposal :
should be the first to recognize how problematic it is. If the’ money doesn’t go
toward proselytizing, it will be ineffective. ‘But. if it does, even mdirectly, 1t will
seriously violate both conservative and basic American principles '

Mr. Lamer went on to state that .

a basic tenet of [religious liberty] is that citizens should not be taxed to support
religions with which they disagree. Evangelicals in particular should remember that -
under the Ashcroft proposal, state governments will decide which charities get the
federal dollars... Whichever sects have thé most influence in each state will get the
coveted funds. '” o S L o

Marvin Olasky, author of Thé _Tragedy of American CoinpaS;ioh, wrote in USA
Today that the ‘“Charitable- Choice” provisions would lead - “religious -groups into
temptation.”!' Olasky explained that Ashcroft’s provisions “miss[] an important point” -

 that “Christian. efforts take a bite out of poverty because of Christ,” and unless religious

groups “cheated by sliding money from one category to another” they-would violate the

- prohibition on the direct use of govemment funds for sectarian worship or mstmction

If the government 'beg‘ins funding-services traditionally' ‘f.unded by the‘ church-
community, a likely result will be- a drop in. participation in such activity by church
members and increased dependence on government funding. The influence of federal
dollars and over51ght will surely underrnine the missmn of religious mstitutions ‘

. Conclusion

The ' “Charitable Choice” prov151ons violate -the Constitution and are’
antithetical to the American ideal of religious liberty. The legislation puts state
governments in an impossible position, and will only subject states to an avalanche

- of litigation. “Charitable Choice” presents both the problem of government funding
_of religion and religion acting in. the place of government.  Congress’ would do

® Timothy Lamer. I Gave ai Church, The Weekly Standard, January 15, 1996, at 13-14.
4.

a Marvin Olasky, Holcfs\i)z'the Soul Matter as Much as Dollars. USA ’-I'oda)'/.‘Feoruary 1s. 1996. at 124, -


http:place.of

taxpayers and rehgxon greater _]USUCB by leavmg h@uses of worshlp free of federal

" interference and the influence of govemment dollars. Rchglous mstltutlons already

provide religious. social services -- with panshxoners przvate conmbutlons
Congress should not undermine thlS tradltlon by mvmng “Bi g Govemrnent into our
nation’s houses of WOI‘Shlp ' B S ‘
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SECTION
D

RESPONSE TO SENATOR ASHCROFT’S TALKING POINTS



. receive govemment funds to prov1de serv1ces to older Amerlcans

S POINT BY POINT RESPONSE TO . ‘
SENATOR ASHCROF T’ S DOCUMENT ENTITLED

“CONSTITUTIONAL ARGUMENTS REGARDING
THE ‘CHARITABLE CHOICE’ CLAUSE”

~ Inthe Fall of I 995 Senator Ashcroft distributed a d@cnmenz defending z‘ke

constitutionality of the Charitable Choice provisions. The Ashcroft document was written -
_specifically to support an amendmem 1o the Older Americans Act. This document responds 16

Senator Ashcroft’s document. Itis orgamzed consistent w:th and bears the same sectzon
headmgs as, the Ashcroﬁ a’ocumem ‘ Lo

l The Establlshment Clause would be’ v1olated if we allowed rel1gnous orgamzanons to E

1

What Senator Ashcroft’s document does not mention: Relxglously;afﬁllated

organizations, such as Catholic Charities, are already eligible to receive government funds to

provide non-sectarian social services to government beneficiaries. - What the “Charitable Choice”
provisions, would do is give “pervasively sectarian” religious msntutlons such as.a house of

‘worship, a statutory”“right to pro\nde govemment funded social services.”

Senator Ashcroft’s document correctly states that the Supreme Court has not permitted the '

A funding of religious institutions that are "pervasively sectarian" because it would violate the

Establishmerit Clause. Bowen V. Kena’rzck 487 U.S. 589, 612 (1988) However the document, |

* " incorrectly states that “nothmg n the text of the Chantable Ch01ce clause mdlcates that money will -~~~
- flow to such orgamzatlons : ' '

A qu1ck readmg of the “Chantable Choice” provisions. reveals that 1t is solely aumed at

- funding institutions that the Supreme Court has characterized as pervaswely sectarian.” In various

cases, the Court listed among the factors to be used to determine if an institution is “pervasively

“sectarian”:. 1) location near a house of worship;-2) an abundance of religious symbols on the -

premises; 3) religious discrimination in the institution’s hiring practices; 4) the presence of religious
activities; and 5) the purposeful articulation of a religious mission. See Wolman v. Walter, 433 U.S. |
229, 234 (1977); Grand Rapids School District v. Ball, 473 U.S. 373, 384 n.6 (1985);: Hunt V.
McNair, 413 U.S. 734 743 (1973) Roemer V. Maryland Public Works Board, 426 U. S 736 755’

- (1976)

- The “Charitable Choice” provisions Wwould:. 1) permit-the provision of government social
services in, not merely near, a house of worshlp, 2) explicitly grant a rzghz to religious contractors

- to display I'CllglOLlS "art; icons, scnpture and "other symbols” in any abundance in areas' where
- government-funded services are provided; 3) allow religious contractors engage in religious o
' .ernployment d1scnrn1nanon Addmonally, any serwces prov1ded m a house of worshlp would, C I



] . . . . N - .

undoubtedly expose beneﬁmanes to rehglous actlvmes and expressmn of the sanctuary s religious:
‘mission. - Thus, it is very hkely that * pervaswely sectanan mstltuttons w1ll recewe govemment :

contracts under.‘_‘Chantable Ch01ee. .

, - 2. There iS no precedent for allowmg rehglous oraanlzattons to recetve federal funds to
Drovrde services to Older Amencans C o : :

What Senator Ashcroft’s document does not mentton‘ Although the Supreme Court

.* approved the facial constltutlonalxty of the Adolescent Family Life Act (AFLA), that statute, while

allowmg religious organizations to participate, did not contain provisions similar to the “Charitable

Ch01ce” language See Bowen v. Kendrzck 487 US. 589 612 (1988)

'The “Chantable Chorce” language dlffers from the AFLA statute in the followmg ways:

* Unlike APLA it would gtve all rehglous 1nstttutlons the nght toi be eligible for
n"govemment fundmg S ‘

* Unlike AFLA, it would explicitly authorize religious institufions to engage in religious -
: employment dtscnmmatlon agamst workers who will be pard w1th taxpayer dollars.

* Unllke AFLA, it would allow government vouchers and certtﬁcates to be used for
"sectarian worslup, mstructxon or proselyttzauon : o

* Unllke AFLA it would expllcttly preernpt state constttutlonal provrsrons that protect the
rehgtous liberty rtghts of state citizens. .

x Unlike AFLA it would expltcnly prevent states from ensuring that government funded =
social services are provxded inan enwronment free of proselyttzmg symbols and expressmn

* Unlike’ AFLA it would clog state courts w1th a new cause of acnon agamst the state by'
reltgtous 1nstttuttons that were not granted contracts for services.

*. Unhke AFLA, it- would foster excessive govemment entanglement w1th rehglon by
- authorizing wide-ranging financial audits of. religious mstltutlons that receive, but do not

‘ ’segregate federal funds under the Older Amencans Act. -

,Addtttonally, the mstttuttons recewmg federal funds under AFLA do so by way ‘of federal

grants. The "Charitable Choice” provisions do not. authorize grants to reltgtous institutionis; rather -

it calls for contracts between the government and religious institutions. This is sngntﬁcant because -
as a contractor, a.religious mstttutrons ‘will not sxmply be funded by the. govemment but also acting -

-in place of the government

Such activity, in whieh‘freligious institutions would act as an arm of the state with respect to-



. . .

. soc1a1 service programs, would vrolate the Supreme Court's rulmg in Larkm v Grendel’s Den 459

. US119 (1982) in which the Court overturned a zonmg statute that allowed churches to-participate

“in the exercise of substantial government powers” in violation of the Estabhshment Clause. ‘The - -

~ "Charitable Choice'' scheme would create the same: appearance of joint authanty by church and
state that the Larkm case found to.be unconstltuucnal :

Furthermare all of the rehglous groups cited in- Senator Ashcroft s document  that '
participate in federal refugee resettlement activities are religiously-affiliated organizations, not -

- pervasively séctarian institutions. . These_ groups are currently eligible to, and do, participate in -
- federally funded social service programs, even without the “Charitable Choice” provisions. The .
- Ashcroft provisions are therefore an intentional departure from the already inclusive current law.

" 3. Beneficiaries should not be able to redeem vouchers with religious service providers.

'What Senator Ashcroft’s document does not mention: No court has ever upheld the use

of government dollars for vouchers to be redeemed for religious worship or instruction (as the

“Chantable Choice” prov151ons would exphc1tly allow ) See PEARL V. Nqus: 413 U S. 756 ’?90

. *(1973)

The cases cited by Senator Ashcroft involve facts_in which only an “attenuated financial

" benefit” flowed to a sectarian organization" 1In fact, in one of the cases cited, Mueller v. Allen, 463
'U.S. 388 (1983), the Court upheld a ‘state, tax deducuon for parents for expenses incurred in

providing tuition, textbooks and transportation for their children attending public and private -
schools, including religious.schools. However, the Supreme Court ruled that unlike the actual
transfer of funds, the tax deduction for parents provided merely-an. "attenuated. ﬁnancral benefit" to.

- the religious schools. /d. at 399.  The Court went on' to explain that "the direct transmission of
asslstance from the State to the {rehglous msututlon} themselves would be unconsutuuonal. Id. :

Most recently, the Supreme Court reafﬁnned thlS prmmple in Rosenberger v. Rector and

. Visitors of the Umverszty of Virginia, 515 U.S. , 132 L.Ed.2d 700 (1995). The majority
~ decision in Rosenberger stated very clearly that "if the State pays a church s bills it is subsidizing it, =~
and we > must guard agamst thls abuse " Id at 725 : o

4 Subsecuon (1) prowdes that taxpaver dollars made avzulable under certain titles and

"programs may be expended for sectanan worshm or mstructxon in_patent violation of the

Establishment Clause

What Senator Ashcroft’s document does not mentxon* Subsectlon o exphc1tly allows o

government vouchers or certificates to be redeemed for sectarian worship or instruction. Senator
+ Ashcroft’s document defends this use of funds by explamme that ““when beneficiaries exercise

'personal choice in the use of their benefit at similarly situated institutions, whether pubhc prlvate .
. nonsectanan or reholous there is no Establxshment Clause v1olat10n ‘



. However the Supreme Court has dtsagreed w1th thxs mterpretatxon of Constltutlonal law ‘
The Supreme Court has found- that dxsbursmg benefits through vouchers has the same effect on
funding the sectarian activities as aiding the pervaswely sectarian institution dtrectly According to.
the Court, the government funds merely pass through the voucher recipient to- the rehgtous
institution in a "legahstlc mmuet " PEARL 12 Nqusr 413 U S 756, 790 (1973) '

Purthermore Section (j), whteh purports to pI‘Ohlblt the use of government contract funds for
sectarian ‘worship, instruction, or- proselytization is absolutely unenforceable. The Supreme Court

_has' made it clear that the government may not monitor the internal rehglous messages of
.pervaswely sectarian institutions. - Aguilar v. Felton, 473 U.S. 402, 412-13 (1985). Such

monitoring and oversight would violate rehglon s autonomy from govemment -and constttute

‘excessive entanglement

5. Religious orgamzauons should not be able to dlsenmmate in thetr hiring nractlces 1f thev
recelve govemrnent funds ‘ ' : ,

What Senator Ashcroft’s document does not mentmn Title VII's exempuon that allows
religious institutions to dlscnmmate in hmng based on an applicant’s religion does not contemplate
a government-supported rehglous institution’s abtltty to engage in dlscnmxnatton with taxpayer -

. funds.

Senator Ashcroft's document states that: '"The Supreme Court has never ruled on this issue, |

- 80 for the time being, Congressvs_hould err on the side of allowing as much freedom as possible."
'How is "freedom" equivalent to discriminating against people based on their religious beliefs and

practices? ‘Doesn't 'religious freedom" dictate that Americans should be free to practice the rehgxon ,
of their choice, without fear of bemg ﬂred from government funded employment" :

6. The Chantable Ch01ce urovxston would v1olate the rehglous hbertv of a1d recmlents

’ What Senator Ashcroft’s document does not men’tion‘ Although the legislation states

_that a voucher for an alternative provider may be given to a beneficiary- who objects to-a religious

prov1der he or she is asmgned to, - the "Charitable Choice" language does not require that
beneficiaries receive notice of their right to object to a religious providér. Thus, a beneficiary might

. assume that they have no optlon but to go to the a551gned rehgtous 1nst1tutton or forgo thetr'

beneﬁts

7. Subsection (d) specifically allows funding to religious institutions. even if they '.n'lace”

sectarian sy_rr_tbols and messages in areas in which they provide government serVices to ‘clients.\

‘What Senator Ashcroft’s document -does not mention: The Supreme Court. has ruled ’~
that one of the factors in determlmng whether a religious institution is pervasively sectarian, and
therefore ineligible to receive government funding, is whether an abundance of religious symbols -

~appear on the institution's premises. Wolman v. Walter, 433 U.S. 229, 234 (1977).  The



o "Chantable Ch01ce“ clause exphcmy prevents states from ensunng that government benefits are
- provided in a env1ronment thhout an. undo amount of ¢ rehglous art, icons, scripture,’ or. other "’
: symbols ‘ - : :

Senator Ashcrofts -document c1tes Otero 12 State Electzon Bd of Oklahoma 975 F. 2d 738 |

740 41 (10th Cir. 1992), in which the held Tenth Circuit held that the use of church property as a
‘ pollmg place did not violate the Establishment Clause. However, the court relied on the fact that

the election’ activity would likely occur at some "nonconsecrated portion of the church building

* which can be used as a polling ‘place.” Id. at 741 Under the "Charitable  Choice" provisions,

however, religious institutions would not only be perrmtted to prowde ‘government-funded services
in a consecrated and heavﬂy sectarian environment, but state governments would be prevented from
requiring that government services be provxded in nonconsecrated areas or env1ronments free of -

- heavy proselytlzmg expression and symbohsm

8 ubsectxon (g) fosters excesswe government entanglement with rehglon by agparent y

‘authorizing wide-ranging financial audits of any religious institution that receives, but does not ,
segregate, federal funding under the Older Amencans Act reauthonzatlon bill. ' s

What Senator Ashcroft’s doaimént does no't mention' The audit provision only protects
the religious institution if it chooses to segregate the funds. Since the provisions do not require the .
funds to be segregated the religious institution may commingle its own.private funds with the .
government funds. If such commingling does occur, it.would either: (1) subject the institution-to

‘government oversight of its entire books or (2) prohxblt government accountablhty over any of the

money, 1nclud1ng the taxpayer funds

By 1nstructmg rehglous institutions on how to keep their ﬁnanmal books ‘the ”Chantable

. Choice" provisions further’ entangle ‘government - in - the busmess of relxgmus institutions.
Furthermore, the "nondlscnmmatwn concept would work both ways, as the government would
“apply to rehgxous institutions the same oversight and 1nvest1gatory pracnces 1t employs with
nonseetanan orgamzauons and busmesses it contracts with.’

9 ubsectlon (h) gives rellglous 1nst1tut10ns recelvmg or desmng federal fundmg a specxa]

right to sue the governiment, while denying a similar right of legal action to beneficiaries to seek
ehef from rellgxous dlscnmmanon by orgamzatlons prov1dmg services.

What Senator Ashcroft’s document does not mennon' * The “Charitable .Choi‘ce”i
federal directives bind the hands of state govemments under the guise of 'nondiscrimination ‘against..

_ re.hg1ous organizations." As explamed in Point #1, the Supreme Court has ruled that "pervasively -
_ sectarian" -organizations cannot. receive government funding, and state governments in order to
‘avoid a violation of the US Constitution, are’ reqmred to examine’ the sectanan nature of an
‘~mst1tunon before 1t provxdes funds to it ) ‘ o . S

Under the Ashcroftlan'gUage, '. if‘e'.st'ate government denies contracts because it determines - - . -
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that the funding of certain "petvasively sectarian” rehg:ous entities would violate the Estabhshment
‘Clause, then it will face a multitude of lawsuits from any number of such religious institutions’

claiming "discrimination" under the "Charitable Choice" cause of action. This would leave states- .
. with a court-clogging "Hobsons Choice" - if funds are d1stnbuted to '"'pervasively sectarian"

institutions they would face a Constitutional lawsuit, and if funds are w1thheld they would face a
statutory cause of actlon under "Chantable Cho1ce " o o :

Furthcrmore the fcderal “Charitable Chcnce” leglslatlon would likely preempt numerous
state ‘constitutions that contain provisions designed to protect the rehglous liberty of its citizens.
_ For example the Constitution of the state of Missouri. contains the following prowsmn "[N]o
money shall ever be taken from the public treasury, directly or indirectly, in aid of any church, sect
or denomination of religion..." MISSOUI‘I Constltutlon Amcle L Sectnon 7 Over half of the states
have such a consntutlonal provmon

10. Thcre is a danger rhat a reholous orgamzatlon would be the only avaﬂable servxcc

growdcr in certain areas.

~ What Senaior Ashcroft’s document does not mention: Whﬂe acknowledgmg that thxs .
is a "conceivable hypothcncal problem,"" Senator Ashcroft states that "beneficiaries who object to -
receiving services from a religious provider have a right to receive services from the state through
an alternative provider." However, the legislation does not provide notice to the. beneficiary of his ..
‘or her right to object. Without such notice; a’ benefimary might choose to forgo benefits rather than-

' suffer a v1olat10n of religious hberty
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| GAVE AT CHURCH

by Timothy Lamer :

HER}:‘.’S AN EMERGING CONSENSUS on the nght

that reiigious charities do a berter job of help-
ing the poor than does government Sen. John

Ashcroft of Missouri has thus proposed to allow states
1o funnel federal welfare dollars to churches and other
overtly rchgmus organizatons so they-can provide fed- -
_eral services and federal cash to the poor. Bur Christ-
ian conservatves, instead of leading the charge for.
_ Ashcroft’s proposal, should be the first 10 recognize o
how problematic it is. If tne money doesn’t go toward

proselytizing, it will be ineffective. Bur if it does, even
indirectly, it will seriously violate both conservative

" and basic American principies. . .
Asheroft’s proposal is an amcndment 10 the wdfare .

reform bill. It would allow states 1o distriburte their,
federal welfare block grants 1o charirable and other

prxvate groups, including religious organizations. -

Although churches and religious

charites would not have 1o alter ' °

‘their religious character to get the
. federal money, the amendment -
says: “No funds provided dxre::dy
w0 insttutions or organizatons to provide services and
administer programs . . . shall be expeaded for seczar-
ian worship, instmction, or proselytization.” ; .
_ If so, the good senator’s proposal is 2 waste of mon-
ey The thing to keep in mind is why Christian chari-

. des.work so much berter than soaal services prowded
by government. -
Are believers just more e.ffecnve bureaucrats than o

‘non-believers> No, Christian charities do so well © -
 because Christ changes lives. When a Christian charity -
lifts someone our of _poverty or drug “abuse, the. .
zmprovemem in the person’s circumsmances or.behav- . .

ior is merely the ourward manifestation of a change

within the pe:son, it is new fnm from a regcncratcd

ree.

The gospel is the esse.nual agent, the mor of the

. spiritual change. Without pro‘sclytizing, then, Christ-
. ian charities will be no more enecuve than govern--

ment or any omer chariry.
Of course, one could argue Lhat moncv is fumzmlc.

“ o Ifsa fa.mxha:f'onservanve poing, and it’s wue. When
the government gives money to the Sierra Club to run
a-wildlife refuge, it frees up funds that can be used for -
lobbving, func;:msmg, and so forth. If it's wue for the |
Sierra Club, it's true for the Southern Baprist Conven-' .
. don. Tax dollars given for “secular” use at Christan
v chanues will & Tee up church mnds for proselvnzmg.

‘THE WeEKLY szmm

But that shou.ld concarn all thosc, mdudmg cvan-'
gelicais, who value religious liberry; a basic tenet of
which is thar citizens should not be axed to support
_religions with which they disagree. Evangelicals in
-particular should remember that under the Ashcroft
proposal, state governments will decide which chari--
Tes get the federal dollars. In other words, raw polit-

- cal power will prevail. Wi:uchever sects have the most - -

influence in each state will get the covered funds.
Imagine the backiash when evangelicais realize thar
their money is going to support the' Mormon Church

" in Utak and the Roman Catholic Church i in Massachu-

serts. Or when Mormons and Catholics realize that

" their tax dollars are supnormng the Southem Baptists

"in Tennessee. - .
If money really is runmolc, then government sup- .
port of Mormon charities means the Mormon Church

© can send more missionaries to, say, the South. And the

“Southern Baptists can do more evangelism in, say,
Utah. There’s no berter wav 1o start a real religious war
in America than to coerce the faithful of any church’

inito subsidizing whar they view as a false religion.

. Conservatives also need 10 think hard about what

Asheroft’s proposal will mean for the furure of welfare’
- reform. Whar happens if a furure Congress decides 1o

reduce the amouar of money given 10 States in welfare

- block grants? Will Chnsuan charites and churches be
» wﬂlmv 10 EIVC up their subsidies when that happens?

It won’t'be easy. Federal funding is a narcote.
Once addicred, recipients find it hard to live without. .

* . As Art Smith of Volunteers of America t01d the Ameri-
.+ can Spectaror, government aid “impairs your imperus
10 gooutandmserunds That's a real danger all non-
. profits face—just sitring back and figuring the govern-
- ment will take care of you.” Once Christan charites
get used 10 collecting the subsxdx, they will develop’

programs and goals premised on receiving govern-

ment aid. The threar of losing such aid will be gen-
" uinely terrifying’ They will surely fight such cuts and
.thus become what conservatives detest—recipients of

federal grants lobbying for “more.” Are Christdan con-

servauves prepared for the sight of Christian charities

lobbying 1o keep their place at the federal ough? -
Of all people, conservatves snould know that fed-

" eral funcung aiways has ummendcd consequences. :
* This proposal is.no different. The ACLU and other

oppone ts of Sedaror Ashc:oft’s amendment are—this

’ *nme—-on the sme of the a.nz**s

' Tmotlrz Lamer is director af the Free Enterpn.se & Meduz
Lo Institute of the Media: Re.search C‘enter in 4chandna,
Imgmu: :



FROM WASHINGTON

Big church

A few weeks ago, Bob Dole struck a fear-
less blow for the separation of church

and state. He denounced the Depart-

ment of Housing and Urban Deveicp--

ment for using federal funds to hire the

Nation of Islam Securitv Agency ‘to.

patrol public housing projects in Balti-

-more. Dole was especiallv concerned

that the Nation of Islam might be vioiat-
ing federal ant-discrimination laws bv
hiring only African Americans: he aiso
worried that federal taxes were being
used to subsidize religious proaemmma
Stung by Dole’s criucisms. HUD -can-
celed the contract on November 9. ‘

But Dole's posturing as a defender of
Jeffersonian ideals was absurd. His own
welfare reform bill would authorize

churches. to ‘administer federal weifare.

programs on a grand scale—and would
exempt them from anti-discrimination
laws in the ‘process. A

Ashcroft of Missouri.,

fare programs t private charides. In
other words, states would be free to dele-

_ gate programs like child care. pregnancy

prevendon or even cash assistance to the
Nation of Islam, which could requu'e the

needy to listen to uplifiing numerologi-..|.
cal sermons while cheerfully discriminat |.

ing against Jewish emplovees.

[f Dole and Ashcroft really cared abouf

religious neutralicv. they could have
drafted a sane welfare bill while avoiding
the Dickensian tanvle of conmtuuonai

challenges that this achcme 1S SUre 10 Dro-

voke. The basic impulse behind the bill

makes sense: in an age where social-ser-'

vices are being massivelv privagzed. reli-
giously Affiliated: charities should be
tapped to deliver social services to the
poor, since thev do it better than aimost

‘anvone else. New York state, for example,-
relies heavily on Catholic and’ je'nsh‘
charities to provide publicly funded fos-

ter care. And. as Sailie Tisdale has argued
in these pages. the Sa lvation krm\ s a

‘ing public funds can’t be /
forced 1o “remove religious

art, “icons. scripture, or
| other svmbols™ while
“handing  out federal .

“lirde-noticed
. amendment proposed by Senator Jonn
and backed by |
“Dole. would prohiblt states from discrim-
inating against “religious organizatons™,
if they decide to contractout'certin wel- |
-Clause.”

~model of cost efficiency, spending eighn-

seven cents of everv donated dollar on its

| service programs. (See “Good Soidiers:”
TNR. Januarv 3. IQQ-H But because the |

Salvation Armv baiks at the idea of sepa-

rating its religious mission from its char-.
ity work as federal law requires.- it has.

been increasingly reluctant to acce‘pt ted-
eral funds. which now comprise less than

‘1 percent of its budget.

Senator Ashcroft. However. wants to

| ‘solve that prob em by allowing churches
- to administer public welfare programs in”

an openly sectarian wav. His tough-love

‘I 'model evokes the welfare program in
 Time Bandits. where John Cleese as Robin -

Hood hands out coins 1o aline of dotter~

ing old ladies and then. to emphasize the

value of work. has his merrv men hit
them in the stomach. The bill
stresses that a church receiv-

money. Direct granis (as
opposed to vouchers) can't
be used for religious educa- .~
ton or proselvtizing, but the
bill doesn’t sav explicitly that
benefits have to be distributed in a secu-
lar manner. If a recipient objects to the
religious character of a welfare program.
Lhe state"has to set up an alternative.

The relevant Supreme Court.decisions

are a litle opaque—thev hinge, as usual.

on thé conflicted impulses of Sandra Dav
O'Connor—but five justices seem. (0

agree that if religious charities want to
- administer pubhc welfare program& thev
‘have to do so in asecular way:
.emphasxzed in the 1988 Bowen case that
_‘anv use of public funds to promote reli-

Connor

gious doctrine moiates the Estabhshmem

that religiousiy affiliated charites can

 receive government grants to ady ocate
" chasdt, but permswelv sectarian” insti-

tutions, such as parochial schools. can't
be: dlreccy funded, because of the fear

that public funds will be used to advance

rehgmn ‘
" The emplovment dzscnmmanon pro-

“visions of the biil are also shaky. Tide VII

of the Civil Rights Act of 196+. the fed-
eral and-discrimination law. contains.an
exemption for religious organizations:
but a Mississippi judge held in j'muarv
1989 that exemption doesn 't apply when
a religious group is administering public

funds: therefore. he held. the Salvation ,
Army -couldn’t fire an emplovee in-its -
‘federally funded domestic-violence shel-
 ter after learning she was a witch, Sena-
‘ tor Ashcroft was furious when he heard .

about the case. [n a meéting with Julie

-Segal of Americans United for Separa-
-ton-of Church and- State. one of his

_staifers objectad to the idea that
. government sneckles come governmen-

And in Bowen, the Court held |

: crimination

“with

tal shackles.” Accordingiv. the Ashcroft
amendment savs that the religious
exemption from Title VII still holds even
where pubiic funds are involved.
"Unfortunateiv. the constitutional ques-
tions weren't aired in Congress. That's -
because kshC'ort has quietly decided to

tack his amencmem onto a slew of social

service reform  bills—including the
recent subsance. abuse bill—without

pubhc hearings-or debate. So the courts
will have the.final sav. Razher than waitng
for Justice O'Connor o make up her

‘mind. Representative Henrv Hvde ook

matiers. into his own hands last week
bv introducirig the Religious Equality
Amendment o the Constitution; “Nei-
ther the United States nor any
.. * Swte shall dent’ benefis to
s or otherwise discriminate
i against anv private person
-# .. ‘orgroup on account of reli-
 gious expression. belief, or
identitv.” - But - the ' Hyde
Amendment . would also
‘permit direct government
funding of religious schools
and. therefore. would violate a
‘ presumption against direct taxa-
ton for . the benefit of religion that.
stretches back to the mneteenth century.
. Constitudonal worries . aside, the
{shcro&-DoIe scheme >eems like bad

_poticy for churches: it tempts them to

become agents of the welfare swate in
ways that can onlv.compromise their reli-
gious autonomy. Unlike Newt Gingrich's

xbertanan. guru,,\flarvm, Olasky who -

wants to dismantle the welfare state

enufely so that churches can step volun-

warily inté the breach. the Dole bili is a
statist nighumare that wouid open up’
church cotfers to federal audits'if they
fail o aegrega:e public and. pnvate-

’ funds.

Mavbe these mghtmare ‘scenarios
won't materialize: * mavbe all the
churches deputized under the Ashcroft
scheme will conduct themselves like

those mild-mannered curates in Victo-

rian novels who dispense tea and sympa-.

.thv o the deserving poor without alarm-

ing them bv mentioning the Divine. In
that case the bill - might pass constitu-
tional muster. But the dangers of the |
Asncroft scheme .could . have been
avoided. All Dole had to do -was to

" require churches to set up non-sectarian
" _affiliates-as a condition of receiving pub-

lic funds'and o prohibit them from pros-
elvtizing, or engaging in religious dis-
“while performing swate
functons. Don't the Grand Rebbe and
Louis Farrakhan deserve to- be held o

~the same smnaards--

 JEFFREY ROSEN
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Holes in the soul ate‘ much as dollars

Smce !anh can be key ln changlng Ilves, real welfare relorm wlll
Include tax credits to help rellglous groups spread thelr hellefs.

By M'nrvln O!asky ‘

Last ymm congreqslonal welfare- debale ‘
"~ centered on ‘the role of do!lars ln ﬂghtlng' :

. poverty.
Thisyear's qhnuld locus on the role of God.
I'he historical and contemporary research
I've done shows that some people are poor

through no faull of thelr own, but others are.

" tmpoverished hecause of spirltual problemns
that manifest themselves In addiction, alco-
holism, family abandoument promiscully.
taziness or crime.’

~» _Those troubled poor have holes in thelr °
' qnuh that only God can fill.

Its not that the rlch have fewer splrilunl

* holes than-the poot, but rather that the for-
mer are beller able to plug those holm wllh;

. putty, temporarily.

. Rich alcoholics eveniually becnme poor,
. !m( for a long time thelr fall Is hidden, while
" the problems of a homeless man with a bottle ‘

of Mad Dogare evident'to all.

.. Recopnition of spiritual need should not
Imd the better-off to scorn the troubled poor,

- but rather o offer eflectlve compassion that

B m challenging, personal and splrlmal -

CPS” for shorl..
~ Phaveseenin lnner cmes across the coun~
try that just as CPR can revive a dying body,

- so€PS can hetp to revlve a'soul sunk Into fa-

talistic defeatism.
Instead of embracing CPS, Congress [rom
1965 through 1994 passed bills that embodied

- entitlement, bureaucracy and an attempl to

banish God.
But that tide ebbed last year, and leaders
. from Newt Gingrich on down expressed In-

~ terest in CPS, Includlng the role of churche&

w and other rellgjous or@nlmﬂons
n ngi) ting poverty.

Two different palhs to brlng God back |nto‘ h
- the equation emerged but they recelved Ilt-

tle publicity.
Sen. John Ashcroft, R- Mo, and others pro-

_ posed that Washington distribute granisto re-
“liglous as well as lo secuiar organizations;

church groups would accept federal dollars
for antl-poverty work as other providers do,

with eflectiveness In geiting people off dm@‘

or out of poverty the relevant question,
But there was a catch: Government grants

could not be “expended for sectarlan wor- .

ship, instruction or proselytization.”

Thereln lles the rub.

That gag rule forbidding the most serious
types of rellgious expresslon in government-

funded projects was politically necessary, be-
cause without {t the American Clvil Liberties.

Unlon'and its political alites would not only

~have opposed the measure, as they did, but

also gone thermonuclear. -
Shrewd politics, however, makes lnr Inel-

_fecllve anti-poverty work.

"The proposal, which became part of the

Republican welfare-reformi blll now vetoed

by President Clinton, missed an lmportant
point.
Chrlsﬂan efforts take a blte out of poverty
because of Christ.
Other serious reilgtous groups also attri-

“bute thelr eflectiveness not{o niceness but to

spiritual transformation brought about by
worshlp, teaching and theological advocacy

— the very func ons that the proposal would'
_disallow. -

I‘\mhermore lhe proposal dld not aﬂect -
all rellgious groups equaily.

Churches that have become pollllcal or so-
clal clubs could readily accept government
money hecause they already have lost thelr
salt and become government look-altkes.

But Christlan, Jewish and Islamic groups
that have remalned theologically lough

~ would either turn down the money and the

accompanylng gog rule, or go soft also — un-
iess they cheated by sliding money from one

calegory o another,

Ashcrolt deserves credit for shining a spot- .-
- light on current discrimination In funding.
-But his proposal, It enacted, would have’

fed rellgious groups Into temptation,
" There Is a better way, and Ashcroft him-

- self — along with Sens. Dan Coals, R-Ind,,

and Rick Santorum, R-Pa, — has proposed It

for congressional action In 1996; tax credits’

that would allow Individuals to send more

. money directly to any poverty- Bghting orga-

nlzation, religious or secular.

Currenlly, Individual taxpayers can ltem-
1ze the contributions they make and deduct
the sum {rom thelr {ax payments, generally
at a marginal rate of 15%, 28% or 31%.

That Is good but not good enough, If the

113 to reinvigorate more Americans’ bod-
es and souls.

Under a 100% tau-credlt pmposal Intro-
duced by Coats, a single taxpayer could send
$500, or a couple $1,000, to a local poverty-
nghllng group and take that amount right off

tax payments, sending $500 or Sl 000 less to

Washlngmn

The goal of such an apprmch Is to remove

power from Washington while promoting lo- -~

cal charities and supporting religtous liberty.
Individuals' would fund groups with which.

they were In theological agreemenl; religious *
" people would not be forced to fund progmms ;

embodying some other faith. . .. .
! Many different rellglouq and =ecutar .
groups could compete to creale eflective pro-
grams without the govemment giving prefer-
ence to any.

Now that It's back to the drawing board on
wellare reform, Congress should move swm

‘ly to adopt a tax-crédit proposal.

The concept promotes challenging. per- |
sonal and spirtual help while doing away
with the problem of centrallzed government
bureaucrals declding among various rell-
glous clalmants.

The bhetter-off would have the joy of pro-
viding effective help, and those in spiritual ns
well as material need would recelve new life.

Marvin Olashy is a senior fellow at lhe
Progress and Freedom Foundation and the
‘author of The Tragedy of American Comnpns-
sion. He recently cofounded the Center for

F,?ective Lompassion
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EN. DOLE’ S welfare reform bill, the latest
version of which was dropped in the hopper

just as the Ieglslators were leavmg town, isa
~minefield of ewcploswe issues ranging from -such
* subjects as efforts to discourage teenage preg-
- nancy to the treatment-of immigrants in need. It

will become the order of business on Sept. 6

‘when the House returns, and though it deserves

a searching- review and considerable debate the
pressure is on to pass it qmckh o

‘Because the bill contains so. many potennal

" revisions in the welfare laws, less obvious changes .
- Union believes that “at'a minimum this section will -

may be accepted almost inadvertently. An example

" is a provision added oniy in this most recent draft of

the bill that would alter the roie of religious groups

as benefit providers. Under current law, refigiously -
affiliated organizations like Catholic Charities, for

emmple. or Jewish hospitals, provide certain ser-

.vices that are paid for by the federal goverrument.
These entities are .not essentially religious in na-
‘ture, but have been set up by religious groups to.

perform a social service function in the community.
Whether-supported by parish contributions or-pub-

* lic funds, they serve people of all faiths. When
federal money is involved, they must observe
_certain guidelines aimed at prese"vmg the nonsec-
' tarian nature of their work. -
.The bill would go beyond this pracUce by aliow—- ‘
* ing churches themseives to act as service provid-

ers. This means that large blocks of pubhc funds

could be gwen directly to reugmus orgamzauons :

who would have ‘the responsmxhu for dehvenng

""the services. Presumably, the Bishop of Topeka, - o
" the leading Orthodox rabbi in Brookiyn or the .-
Elders of the Mormon Church could become pro-

viders of the services taxpayers fund. Benefits - .

‘could be disbursed inside churches, and temples
~and recipients who objected would have to ask to

be reassigned to some other provider. Since no -
explanation of this provision was offered when the -

- bill was introduced, and the text is not enmely
“clear, the number of government programs in-

vaolved is uncertain. The American Civil Liberties

apply to cash assistance benefits” like AFDC. Sen.

* John Ashcroft, who originated the proposal, ex-

pects its application tobe miuch broader, extending
to feeding programs, job trammg, drug rehablhta- 2
txon and'a host of other services.

-~ There is no doubt that churches are exemplary e

socxal service providers. Many: have been en- .
gaged in the enterprise- for years, raising and’
spending ‘their own money without the aid of the

-state. But in this country at least, they are notan

arm of government. The potential for confusion -

about the real source of benefits received is

greéat. The possxblhty «of state favoritism among
rehgmus groups is real. The likelihood of subtle -
proselytizing—even though forbidden in the
law—cannot be dismissed. In sum, this kind of .
entanglement of church and state is simply .

wrong and probably unconstitutional as well, .

The Washmgton Post
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chancellor Otto
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§ marked that “a
strange - provi-
dence protects

' BEREX H.

the USA." Ameri-
ca surely needs

-some protection
’ from its' occa-
'DAVIS . sional bluriders,
GUEST . but a good alter-
' N nativeistodothe.
‘ _COLUM g smartthing from
the outset and

~ avoid the need for divine overrule.

directed provision in a Republican re-
form package that would channel public

provision appearsin a weifare reform bill

- "recently passed by the Senate.

If the measure becomes iaw, it wnuid

Current law auows rehgxous groups

. 1o receive governinent money to admin-
ister social programs. butonly if themon-

ey is not used to advance a rehgmus mes-
sage. Thus, achurch may receive govern-

" ment fitnds to run a soup kitchen, but it

must refrain from proselytizing in the

cenmryGerman "

" once jealously re- -

fools, drunksand-

This wisdom seems 10 apply to 2 mis- -

subsidies to churches to run social pro--
grams. Sponsored by Sen. Bob Dole, R-
_ Kan., and Sen. John Ashcroft, R-Mo,, the

radically alter the way churchesand re-.
~ ligious organizations provide day care, -

‘substance rehabilitadon and meal assis
. tance.

The proposed law, however would -

;Sermxt churches to require those stand-

ing in line for a meal to hear a sermon be-
fore they get to eat. Advocates of the new

law argue that churches are more effec-
tive than secular agencies in running so-
cial welfare programs. This may be so, but
funneling taxpayer dollars to churches
to administer the programs without ap-

propriate limitations on advancing reli-

gion is a threat 1o rehgmus freedom in
three basic ways.

" First, it threatens the rehgmus free-
dom of the churches themselves. In ad:

. ministering social programs, churches

should be permitted to integrate their
message with their outreach. But accept-

-ing government money inevitably de-
_ stroys that privilege. The lesson of politi-
«cal history is that, despite promises to the

conrrary, comrols always — and appro-

_priately so — follow the trail of govern-

ment money.

.’ Second, the religious freedom of the
beneficiary is threatened. Someone who

comes to a church to receive treatment

. ‘for substance abuse should not be re-

quired to listen to a religious testimony

‘or sermon which violates his or her own

religious beliefs. The option to visit the
drug abuse program of another organiza-
tion may not be available, since the gov-

"ernment funds are sure to go to the
" . biggest, best and most efficient church., &% :
PP R : .. we can prove that, contrary to what Bis-

" marck believed, Americaissometimesca- .
" pable of looking out for herself. -

€s,

used to advance religion in ways that

+ would violate their own religious convic-

~ Third, the Dole-Ashcroft proposal
" threatens the religious freedom of all
-Americans, whose tax dollars would be

,Sdf}xrdéy, November 11, 1995 -

Welfare idea bad mix of church and state

tions. '
When government mvolves itself in
religion, itunavoidably prefers some re-
ligions over others, divides citizens along
religious lines and entangles itself in sa-

" cred riatters about which it has little

competence. Moreover, the Dole-

. Asheroft proposal would cause churches

and other religious organizations to be-
come dependent upon government and

.subject 10 audits and other reguiatory
.procedures,

~ For churches that cannot adequately '
fund social programs through private,

‘ i*olumary means, current law provides

another option. They may receive feder-.
al funds to administer social programs,
provided they create separate affiliate or-
ganizations that do not proselytize, dis-.
criminate on religious grounds or other-
wise advance their own religious tenets.
This allows churches to cooperate with -
governmentin delivering social services
without forfeiting their own religious -
freedom or denying it to those whom
they serve.

- The Dole-Ashcroft proposal mixes 1

church and state in ways that make a

‘mockery of the First Amendment. Amer-

icans should reject it as a denial of their
first and most revered protection: reli-
gious liberty. And in the process, maybe

Derek H. Davis is director of the J M. .

" Dawson Institute of Church-State Sm_di&s

at Baylor University in Waco.
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By ] Brent Walker

) WASHINGTON
ongress should fix the
"N welfare system,
add new flaws. But
flawed is a fitting de-
scription of an obscure

*’Repubiican reform . package that
fwould funnel -public- subsidies to
“ehurches to'provide welfare benefits.
‘iSuch financial linkage. between
“ehurch and state is most likely un-

“¢onstitutional and ~ would actuany

.harm- religion.
Sponsored by Bob Daole, the Se"ate»

" majority leader, and SenatorJohn
Ashcroft of Missouri, this provision -
would radically changehow religious -

iorganizations provide day care. hot
.,meals and emergency sheiter.
Under - current law, re!sv'ous
—,groups can gel Federal money (0
.provide weifare benefits, but such
:money may not be used 1o advance

religion. For example, a Baptist hos-’
,pital may spend public funds to care

- for patients, but not 1o proseiytize.
. But under the proposed law,
hchurches could wicld taxpavers’

money as theological ladles in their

~, SOup kitchens. Churches would re-
\cewe the money directly and could

Jrequire people to listen to a sermon.

:-as they wait in line for a sandwich.
.Senators Dole and Ashcroit may

.be correct when they- argue mat

J Brent Walker s geneml counsel of
the Bapus: Joint, Cammsttea

: churches
Federal

not’

provision in a Senate

" programs are carried out consistent

~Court went on-o say

- would do just that It would permit

I_\

are more effeenve [han
agencies in housing - the
homeless and feeding the hungry.
But Americans st*ould not have {0
sacrifice religious {reedom on the.
altar of welfare reform. The first 16
words of the Bill of Rights enshrine. -

‘religious liberty as our ‘“!first free- .

dom” and erect a wall of separation
between church and state to protect
that freedom —. a wall that Sen. .
Wwilliam Cohen, a Maine Republican,
recognized yestercay in his success:
ful ameéndment 10 insure that-the

Welfare services
should not be tied
to religion. -

with the Constiuzon. But calling it
constitutional does not make it 50.

“Senator Cohen relied on the 1988
Supreme Court ruling in -Bowen v,
Kendrick that heid that religiously -
affiliated groups may use tax funds
10 fight teen-age sregnancy. But the
that it wouid not
tolerate such funcs °omg 0 a “per-.

vasively: -sectarizn!’ - organization,
I:ke a church or swnagogue.

Yet the Ashcrait-Dole proposai

states to give tax ollars to religious
organizations that display reiigious

CLlJ.U.

-y

4-n+c>
LaLb

messagés‘ in areas vyhere pegiplw'e- '
ceive Government services.

- The proposal would allow for ' secv

;zarlan WOFSth and instruction” in .
the course of delivering welrare o

benefits, and would enable churches
-to.use Federal funds to discriminate
against employees who fail to adhere ..

- to their religious, tenets.

‘When government gets involved in
advancing religion, it .inevitably be-

comes entangled with religious prac-

tice, divides citizens along religious

linés and prefers some religions vver
‘others. It is hard to imagine a Mormon -

church winning a. welfare grunt 'in

‘Biloxi, Miss. — or a Southern Buptist

church winning one in Salt Lake City,
The likelihood of unhealthful com- -

petition and burdensome reguiation,

inciuding invasive audits, explains

why many religious groups — Bap-

tists, Catholics, Presbyterians, Meth- -
odists and ‘many Jewish organiza-

* tions — strongly oppose this provi-

sion. .
There is a place for religious or-
ganizations in delivering welfare.

‘But it should be done through sepa-

rately incorporated affiliates that do

‘ot engage in .religious cducution;

prosélytizing or discrimination.
That way, religious groups can

preserve their theological purity and

organizational autonomy, while co-

operating. with the Goverament 1’

deliver services 10 those who nced
them.
The Ashcroft-Dole proposal fouts

‘the First Amendment, further taints

the welfare system and threatens

"our first'and most precious libertyd ..

The New York Tlmes
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1. the Schate’s  majority  leader,
would allow states to distribute welfare: -

4D Tves "ljSUNDAY, SEPTEMBER 1, 1996

* % k &

And now welfare for churches

Whilé most foes of the recently‘

passed welfare reform legislation were

-lamenting its impact on poor children, an -

"~ obgcure provision sneaked through, Itisa

provision that could divert welfare money -
~in an entirely new direction — into the -

Lo(fers of religious organizations. -

" The “Charitable Choice”” provision of = -

the Personal Responsibility and Work:
G ,Opportumty Reconciliation ‘Act of 11996 -~
©gives rellgxous orgaluzatxons the nght 10

- compete for social-service money even if

|- - their programs are:distinctly sectarian. -
" .~ Sponsored -by. John Ashcroft of Missouri-

and supported by Bob Dole when he was

N ,money to churches, mosquées and syna-

- .gogues to provxde welfare services 'as
long as it is-not spent for “sectanan
worship, instruction or proselytization.”

This would mean that federal funds .
.could go to a church day care program,

‘even'if children spend time in the sanctu-

ary where religious 'icons and scripture
It also .means that .

- bedeck - the walls:
recipients of public money would be per-
mitted to hire staff on the basx:a of a
religious test, :

.~ Ironically, Bob Dole was the senator

. who vociferously objected to a contract -
between the Department of Housing and "

“Urban Development and .the Nation of
Islam Security Agency to provide securi-
. 1y services for public housing projects,
Dole was. particularly COncerned about

the law :

ROBYN E. BLUMNER

Nation of Islam and that federal money
might be: going to subsidize a religious .
- group. Yet this is precisely the sntuatnon
~ the new welfare bill has wrought.

Before the néw. law, religious organi-

zations could receive government subsi-

dies for providing social services, but the

programs themselves, their settings and’-

staff had to be distinctly non-religious.

“The U.S. Supreme Court had said such

restrictions protected the church-state -
separation. But those limits created situ-
ations that angered. some conservative
legislators, including Ashcroft.

For example, in 1989, a Mississippi -
judge ruled that the Salvation Army
couldn’t fire an employee in its federally-.
funded domestic abuse shelter because

she practiced the Wiccan religion. The’
-Salvation Army had a choice: Either ac-

cept government money and evaluate

employees based on job performance -
without regard to religious affiliation, or

reject govemment money and discrimi-
nate at will.

- Now, thanks to ‘Ashcroft’s changes,

“the new law lets rellglous groups have lt
“ both ways: They can restrict hiring *

- their own Kkind,” and get paxd by the:

- government to do so.

=+ Charitable choice is not only unfalr to
~ “job applicants, but it will dlsrupt the
. delicate harmony of America’s religious
pluralism. It opens the tax.bank to reli-.
_gious groups and will lead to skirmishes-
for federal dollars. In Utah, the Mormons _
“will be the big recipient of government
money; in Boston, the Catholic Church -
will win the prize; and in Manhattan, the’

largest chunk will go to Jewish charities,

The favored religion will get the biggest -

piece of the taxpayer pie. Resentment by
the unfavored is inevitable; ,
Advocates of the separation of church
-and state are horrified by this specter,
but so are many religious groups that
know the government money . will bring
" government strings and oversight. The
.Methodists, Unitarians, Presbyterians,

- Jewish groups and the Baptist Joint Com-
‘mittee have all written to the Senate in

opposition to charitable choice. They see
danger to religious freedom in having the

‘government scrutinize each welfare pro- -
gram to see 1f there was any proselytlz-m

ing.

he rejects the charitable choice law be-
“cause it will strip religious groups of their
power to truly minister to the poor. He
‘believes “Christian efforts take a bite out

“of poverty bec’ause. of Christ.”” And .

Marvin. Oasky, Newt Gingrich’s in-
tellectual guru, wrote in USA Today that

church -run chanues are successful be-
cause ‘“‘those troubled poor have holes in
their souls that only God can {ill.” Since

- 'the new law forbids te‘u,hmg rcllg,:ou»l o
“doctrine ‘through social services,
those churches “that Have become [)Ohtl-_ .

cal or social clubs- could read:ly accept
government money.’

Whether you agree, wnth his reasoning-

_or not, he is right that religious integrity

is easily compromnsed by money with
conditions attached.” When government
and religion entangie, it can only be: bad "
for religion. State bureaucrats charged

\.with regulating and accounting for the
welfare funds sent to churches will have

little regard for the nuances of religious’
freedom. And it will be hard for religious
organizations to resist the-temptation of

-all those federal dollars available to un- .

derwrite services they are already pro-

" viding — even if they have to change

their program a bit to fit federai strrc-
tures - -

" Peel’ away’ the rehg:on friendly dp~ :
pearance of charitable chonce aid you're.

. left with a rotten core — one that dam-
ages church-state separatxon and reli- !
. gious autonomy. Instead of living with the
fallout of this faulty experiment; bettér to

add charitable choice to the list of “‘needs
fixing” items on President Clinton’s wel-

fare reform list. .
. w Robyn Blumner is a columdist, lawyer and

director of the Florida ACLU. ‘The opinions
she expresses are not necassarily those of
the Amarican Civil Liberties Union. w

“only "
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LEGISLATIVE LANGUAGE IN THE WELFARE REFORM BILL



- CONFERENCE REPORT ON H. R.3 734 PERSONAL RESPONSIBILITY AND WORK o

OPPORTUNITY REC ONCILIATI ON ACT OF 1 996 (Hause of Representazwe‘s July 30 -

| 1996)

'SEC. 104. SERVICES PROVIDED BY CHARITABLE RELIGIOUS OR
~ PRIVATE ORGANIZATIONS -

(@) In General

(1) State optlons A State may--

(A) admxnrster and prov1de serv1ces under the programs descnbed in
subparagraphs (A) and (B)(i) of paragraph (2) through contracts with
‘ charitable; rehg:ous or prlvate orgamzatlons and S ‘

' (B) provide benef1e1ar1es of assistance under the programs described in
subparagraphs (A) and (B)(ii) of paragraph (2) with certificates, vouchers,
or other forms of dlsbursement Wthh are redeemable wrth such '

' orgamzanons ' : ‘

(2) Programs descrlbed The programs descrlbed in dns paragraph are the :
. following programs: ' 4 : ,

t,

(A) A State program funded under part A of t1tle IV of the Social Securlty
Act (as amended by sectlon 103(a) of dns Act) ‘

o (B) Any other program estabhshed or mod1ﬁed under trtle I or 18 of thxs
Act, that-- ¥ , .

(1) perrmts contracts wrth orgamzanons or .

(i1) permits cernfl‘cates, vouehers, or other, forrns of drisburs‘ement
to-be provided to beneﬁciaries as a ineans of‘providing assistance.

(b) Religious Orgamzatlons The purpose of thlS section is to allow States

- to contract with religious organizations, or to allow religious
~organizations to accept certificates; vouchers, or other forms of

disbursement under any program described in subsection (a)(2), on Lhe same
basis as any other nongovernmental provider without impairing the rehglous :

- character of such organizations, and without dnmmshmg the religious
‘ freedom of beneflcranes of assrstance funded under such procrarn '

f (c) Nond:scnmmatmn Against Rehglous Orgamzatmns In the event a. State -

exercises its authonty under subsectron (a), re11g10us oroamzanons are .



' _ellglblc on the same basis as any other prlvate orgamzatron as” :
‘contractors to provide assistarnce, or to accept certificates, vouchers, or |

other forms of disbursement, under any program descrrbcd in subscctron

- (@)(2)so long as the programs are tmplcmcnted consistent with the
_Establishment Clause of the United States Constltutlon Except as provxded

in subsection (k), neither the Federal Govemment nor a State receiving
funds under such programs shall dlscrlmmate against an orgamzatron which

_is or applies to be a contractor to provxde assistance, or whlch accepts
certificates, vouchers, or other forms of dtsbursement on, thc basrs that
- thc orgamzatlon has a rchgrous character '

o (d) Religious Character,and Freedomi

(1) Religious organizations: A religious organization with a contract
described in subsection (a)(1)(A), or which accepts certificates, vouchers,
or other forms of disbursement: under subsectlon (a)(l)(B) shall retam its-
independence from Federal, State, and local governments, 1ncludmg such
organization's control over the. deﬁmtron dcvclopment practice; and

, cxprcssron of its religious bchefs : :

~ (2) Additional safeguards Ncrther the Federal Govemmcnt nor a State shaH

e requrrc a rehgrous orgamzatron to--, .- :

’ (A) alter its form of internal governance; or ,

, ‘,'(B)'r’emo’v'cf religious art, icons; Scripttrre*, br othcr.:sytmbols; -

in ordcr to be ehglble to contract to provrde assrstance or. to acccpt -
- certificates, vouchers,.or other forms of disbursement, fundcd under a
program dcscrrbed in’ subscctron (a)(z) c _" o e
(e) nghts of Benef’ clarxes of Assrstance ;
(D In general If an mdwrdual described in paragraph (2) has an
objection to the religious character of the organization or institution from-
~which the individual receives, or would receive, assistance funded under any. .
program described in subsection {a)(2) the State in which the 1nd1vrdual resides
* , shall provide such 1nd1v1dual @f othcrwrse eligible for such assrstancc) wrthm '
"a reasonable pertod ‘of time after the date of such objection with -~ '
.assistance from an altcrnatwc provrder that is accessrblc to: thc
5md1v1dual and the valueéof wh1ch is not lcss than the value of the
assistance whrch the mdrvrdual would have recelvcd from such orgamzatton

) Indmdual descnbed An mdmdual dcscrrbcd in thrs paragraph is an .
individual who receives, apphcs for, or rcquests to apply for asststance


http:receives,appli.es
http:vouchers,.or

A, nnrier a prograrn described in subsection (a)(2)~‘; .

'." ® Employment Practices: A rehglous orgamzatlon S exemptlon prowded
. under section 702 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-1a)

regarding employment practlces shall not be affected by its participation -

‘ in, or receipt of funds from, programs described in subsectio‘n (a)(Q).

‘ (g) Nondlscrlmmatlon Against Beneficxarles Except as 0therw1se prowded,} L

in law, a religious organization shall not discriminate against an’

“individual in regard to rendering assistance funded under.any program
descrlbed in subsection (a)(2)-on the basis of rehglon areligious - ‘
~ belief, or refusal to actively pamcrpate ina rehglous practlce -

V (h) Flscal Accountabrhty

o (1) In general Except as provrded m paragraph (2) any rehglous
_organization contracting to provide assistance funded under any program .
described in-subsection (a)(2) shall be subject to the same regulations as '
other contractors to account in accord with generally accepted audmng
prmcxples for the use of such funds provided 1 under such programs

(2) Ll_mlted audit: If such-organlzation segregates Federal funds \provided
under such programs into separate accounts, then only the financial
assistance provided‘withisuch flinds shall be'subject to audit.

(1) Compllance Any party Wthh seeks to enforce its nghts under: thxs

section may assert a civil action for injunctive rehef exclusively inan

. approprlate State court agamst the entlty or agency that allegedly commrts

such v1olanon

16 leltatlons on Use of Funds for Certam Purposes No funds provrded
‘directly to institutions or organizations to provide services and

" administer programs under subsection (a)(1)(A) shall be expcnded for
-sectarian worship, instruction, or proselytrzatlon R

B (k) Preemptmn Nothing in thlS sectlon shall be construed to preempt any
- provision of a State constitution or State’ statute that prohibits or :
o restricts the expendlture of State funds inor by rehgxous organlzatxons

.
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section (b) of this section may use the amount in accordance
with section 404(d). | |

“(e] MAINTENANCE OF EFFORT. ——The ceiling amount .

with respect to a territory shall be reduced for a fiscal year by
an amount equal to the amount (if any) by which—

“(1) the total amount expended by the territory under-
all programs of the territory operated pursuant to the pro-
visions of law specified in subséction (a) (as such provisions
were in effect for fiscal year 1995) for fiscal year 1995; ex-
ceeds

el IR

“(2) the total amount expended by the territory undeﬁ’
all programs of the territory that are funded under the pro-'
visions of law specified in subsection (a) for the fiscal year
that immediately precedes the fiscal year refen-ed to in the
‘matter preceding paragraph (1).”.

/\‘“ (¢) ELD/MINATION OF CHILD CARE PROGRAVS UNDER THE
" SOCIAL SECURITY ACT.—

(1) AFDC AND TRANSITIONAL CHILD CARE PRO-
GRAMS.~—Sect10n 402 (42 U.S.C. 602) is amended by strik-
ing subsection (g). -

(2) AT-RISK CHILD CARE PROGRAM.— ‘

- (A) AUTHORIZATION.—Section 402 (42 U.S.C.
" 602) is amended by striking subsection (i).
(B) FUNDING PROVISIONS.—Section 403 (42
U.8.C. 603) is amended by striking subseetion (n).

|_SEC. 104:SERVICES PROVIDED BY CHARITABLE, RELI-

o GIOUS, OR PRIVATE ORGANIZATIONS.
- (ay In GENERAL.—
(1) STATE OPTIONS.—A State may—
(A) administer and provide services under the pro-
grams deseribed in subparagraphs (A) and (B)(i) of
- paragraph (2) through contracts with charitable, reli-
‘gious, or private organizations; and =~ -
(B) provide beneficiaries of assistance under the
programs described in subparagraphs (4) and (B)(ii) of
paragraph (2) with -certificates, vouchers, or other

July 30, 1996 (10:20 p.m.)
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forms of disbursement which are redeemable with such
- organizations. i
- (2) PROGRaMS DESCRIBED.—The programs described.
in th.xs paragraph are the following programs:
(A) A State program funded under part A of title
IV of the Social Security Act (as amended by section
103(&) of this Act).
(B) Any other program estabhshed or mochﬁed
under title I or II of this Act, that—
(i) permits contracts with organizations; or

e

(i) permits ‘certificates, vouchers, or othe}s'

forms of disbursement to be provided to bene’
ficiaries, as a means of providing assistance.

(b) RELIGIOUS ORGANTZATIONS.—The purpose of this sec-
tion is to allow States to contract with religious organizations,
or to allow religious organizations to aceept certificates, vouch-
ers, or other forms of disbursement under any program de-
seribed in subsection »(&)(2), on the same basis as any other
nongovernmental provider without impairing the religious char-
acter of such organizations, and without dirminishing the reli-
gmus freedom of beneficiaries of assistance funded under such
program.

(¢) NONDISCRIMINATION Amnxs'r REL{GIOUS ORGANIZA
TiONS.—In the event & State exercises its authority under sub-

section (a), religious organizations are eligible, on the same

' basisgsanyotherpﬁvateo:ganizaﬁon, as contractors to pro- -
vide assistance, or to accept certificates, vouchers, or other .

forms of disbursement, under any program deséribgd in sub-
section (2)(2) so long as the programs are implemented consist-
ent with the Establishment Clause of the United States Con-

stitution. Except as provided in subsection (k), neither the Fed-

eral Government nor a State receiving funds under such pro-

gra.m.s shall discriminate against an organization which is or
applies to be a contractor to provide assistance, or which ac-

cepts certificates, vouchers, or other forms of disbursement, on
the basis that the organmatlon has a religious character.

b

-

g
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{d) RELIGIOTS Cmmcmx AND FREEDOM —_

(1) RELIGIOUS ORGANIZATIONS.—A religious organi-
zation with a contract deseribed in subseetion (a)(1)(A), or -

. which accepts certiﬁcates, vouchers, or othq} forms of dis- -

bursement under subsection (a)(1)(B), shall retain its inde-
pendence from Federal, State, and local governments, in-
cluding such organization’s control over the definition, de-

- velopment, practice, and expression of its religious beliefs.

(2) ADDITIONAL SAFEGUARDS.—Neither the Federal
Government nor a State shall require a religious orgamz@
tion to—

(A) alter its form of internal governance; or
(B) remove rehgmus art, mons scnpture or other
symbols;
in order to be eligible to contract to provide assistance, or
to accept certificates, vouchers, or ‘other forms of disburse-
ment, funded under a program described in subsection
(a)(2). |
(e) RIGBTS OF BE\’EFICIABJES OF ASSISTANCE.—

(1) IN GENERAL.—If an individual described in para-
graph (2) has an objection to the religious character of the
organization or institution from which the individual re-
ceives, or would receive, assistance funded under any pro-
gram deseribed in subsection (2)(2), the State in which the
individual resides shall provide such individual (if otherwise
eligible for such assistance) within a reasonable period of
time after the date of such objection with assistance from
an alternative provider that is accessible to the individual
and the value of which is not less than the value of the as-
sistance which the individual would have received from such
orgamzatlon. |

(2) INDIVIDUAL DESCRIBED.—An individual desecribed
in this paragraph is an individual who receives, applies for,
or requests to apply for, assistance under a program de-

b 2

Qg"

" seribed in subsection (a)(2).
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(f) EMPLOYMENT PRACTICES.—A religious organization’s

H
2 exemption provided under section 702 -of the Civil Rights Act
. 3 of 1964 (42 U.S.C. 2000e-1a) regaxdmg employment practices -
4  shall not be affected by its participation in, or receipt of funds
s from, programs described in subsection ()(2).
6 (2) NONDISCRIMINATION AGAINST BENEFICIARIES.—Ex-
7 Aeepi: as otherwise provided in law, a religious organization shall
8 not discriminate against an individual .in regard to- rendering
9  assistance funded under any program.described in subsection |
10 (a)(2) on the basis of religion, a religious belief, or refusal to - - |
11 - actively participate in a religious practice. e
12 (h) F1SCAL ACCOGNTABILITY.— | ’
13 (1) INn GENERAL.—Except as provided in paragraph '
14 (2),’ any religious' organization contracting to provide assist-
15 ance funded under any program described in subsection
16 (2)(2) shall be subject to the same regulations as other con-
17 tractbrs to account in accord with generally accepted audit-
18 ing principles for the use of such funds provided under
19 such programs. :

.20 (2) LDMITED AGDIT. —-If such organization segregates
2t Federal funds provided under such programs into separate.
2 ‘accounts, then only the financial assistance provided with
23 such funds shall be subject to audit.

2% (i) COMPLIANCE.—Any party which seeks to enforce its
25  rights under this section may assert a civil action for injunctive
26 relief exclusively in an appropriate State eourt a,ga.mst the en-
27 ity or agency that allegedly commits such violation.

28 () LivrraTioNs ON USE OF FONDS FOR CERTAIN PUR-

29 POSES.—NO funds provided directly to institutions or organiza-

30 - tions to provide services and administer programs under sub-
3t section (a)(1)(A) shall be expended for sectarian WOI'Shlp, in-
32 struction, or proselytization.

33 (k) PREEMPTION.—Nothing in this section shall be con-
3% strued to preempt any provision of a State constitution or State
35 statute that prohibits or restricts the expendmme of State

3 fundsi in or by religicus organizations.

Juty 30, 1996 (10:20 p.m.)
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deleted, we would recommend deletion of item (3), as in the
following proposed amendment.

Progosed,amgndment:
( ) ELIMINATION OF THIRD MAINTENANCE OF EFFORT REQUIREMENT

FOR TERRITORIES.--Section 1108(e) is repealed.

{Sec. 104-‘§ervices provided by charitable, religious, or private
organizatiens. ,

1. CLARIFICATLONS CONCERNING RELIGIOUSLY AFFILIATED PROVIDERS.

Problem: .The Supreme Court has held that the Constitution does

not preclude most organizations with religious affiliations from
participating equally with other prlvate organizations in publlc
welfare programs, as long as such organizations do not engage in

‘religious activities in using public funds. However, the Court
has held that the government may not enlist pervasively sectarian .-

‘organizations in admlnlsterlng welfare programs paid for with
public funds.

Sec. 104(c)ﬂexplicit1y provides that TANF programs provided

-through religious organizations must be implemented in a manner -

consistent with the Establishment Clause of the Constitution.
However, other provisions of sec. 104 and its legislative history
could be read to be inconsistent with the constitutional limits.
We recommend amending sec. 104 to clarify that it does not compel -
or allow States to provide TANF benefits through. pervasively
gectarian organizations, either directly or through vouchers
redeemable with these organizations. In addition, we suggest an
amendment to clarify that State funds received by an organization
for the purposes of providing TANF services and beneflts may not

‘be ‘used for sectarian purposes.

opos d_amendments:
(~)‘CLARIFiCATIONS CONCERNING RELIGIOUSLY AFFILIATED
PROVIDERS. --Section 104 of PRWORA is amended--
(1) in the heading,vby striking "RELIGIOUS" and

inserting "RELIGIOUSLY AFFILIATED";
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(2) in subsection (a) (1) (A), by striking "religious"”

and inserting “religiously affiliated";

(3) in subsection (b)--
| (A) by striking "to contract with religious

organizations, or to allow religious organizations to

' accept" and inserting "to contract with religious

organizations that ére not pervasively sectarian, or to
allow such ieligious orgénizétions to éccept; and

(B) by striking "religious character" and
inserting “religious affiliatioﬁ“;

(4) in subsection (c)--

() by striking "religious orgénizations are
eligible" and inserting "religious organizatibns that
are not'pefvaéively secta:ian are eligible"; and

(B) by sﬁ:iking-"religious character" and
inserting "religious affiliation"; |
(5) in subsection (d) (1)--

(3) by striking "A religidus.orgaﬁization" and

inserting "A non-pervasively sectarian religious

organization"; and

(B) by striking "the definition, development,
practice, and exp;ession of its religious beliefs" and -
insérting "its religious affiliation"; |
(6) in subsection (d) (2)--

(A) in the matter preceding subparagraph (A) --
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(i) by striking "Neither" and inserting "To
the extentisuch organization is not pervasively
éeétarian and compliés with the 1imitation
described in subsection (j), neither"; and

(ii) by striking "a religious organization“
'and inserting "such organization"; and
(B) in subparagraph (B), by 1nsert1ng *all" before

‘"religious";

(7) in subsection (e) (1), by striking "religious
character" and inserting' "religious affiliationﬂ;

(8) ihAsubsedtion (f), by striking "“its partiﬁipation
'in, or receipt of funds from" and inseitiﬁg'“the
participation of a non-pervasively sectarian affiliate in,
or the'receipt’bybsuch affiliate of funds‘from“;

(9) in subsectiOn‘(g), by strikihg "a religious
organization" and inserting "an institution or
organization";

(10) in subsection (h) (1), by inserting "described in
subsection (b)" after “religious 6rganization“; and

(11) in subsection (j), by stfiking'“shall be expended
- for aect&rian worship“‘and inserting "shall be uéed or
expended for any sectarian activity, including sectarian

worship".



