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June 24, 1994 

Mr. Joel Klein 
IDeputy Legal 'Counsel 

Wh:iLe Hou:::c Counsel's' Oftlee 
. I

1600 Pennsylvania Ave. 
Wa~hington, DC 20500 

f
Dear Joel: 

Thank you very.muGhfof'arranging..-Wcdnesday's meeting un the Reli.giotl3 Freedom 
Restoration Act. It was a special and unexpected honor to 'meet the President'. "All"ofus who' 
arel interested in religiOlis liberty are very much aware of his continuing personalleadersnip on 
RFRA, and we are grateful. 

We thought it might be helpful to provide a written summary of the key points raised in 
ou~ meeting. We will add a few others that arc important although we did not have time to 
discuss them. : 

1. Institutional Issues 

1. There was apparently' unanimous agreement that someone ~hould be given sp('...ciuJ 
responslbility for enforcing tile Act." The"President"said:.thatit is very..important to.do this. We. 
thillk that the key person should be someone who does not have conflicting responsibilitie.g to 
th{a,gencies and who has both the responsjbilit~ an.d clout: to say no to an agency's ~itigating 
poslilOn when 'necessary.' To "say no to the agenCIes lsnot.to,hamper government functIons; the 
fai.thful execution of RFRA is as much a function of the government as the faithful execution of 
any other law. The Office of Legal Counsel would be an appropriate place to locate 
reSl)OnsibWty"for".deciding.what. pOSition to .take on.RFRA plalll1s. 

I 2, We anticipate some ca'es ,involving the United Stale, but many more cases involving 
state and local government. It lS Important that the Department of JustIce help defend the 
cOl~stitutiona1ity of the stat.ute in the state and local cases. •The Department wj]] also consider 
getting involved jn a few early cases that present key interpretive issues. We will try to alert 
theI Department to such cases. 
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11. lnte,rpretive Issues 

f 
. 1. The Act explicitly states that the burden on the individual':s religion must serve a 

conh,elHng interest by the least restrictive means..The government can no longer argue that its 
general pOlicy serves a compelling interest. Rather, it 111USt have a compelling interest in 
ret\~sing an exception to religious objectors. The government should not inflate its alleged 
interest by speculating about mass CQIlversions. The typical case involves a religious practice 
thatl tlOlds few attractions for persons not already committed to the claimant's faith.. . 

. 1.2. The analysis should begin by identifying the harm that government is trying to 
prevent. Does the government seek to prevent that harm where-everritappears; however and 
by ~homeverjt is caused, without exceptions, acrOSs the full range of its responsibilities? If 
so, l)reventing this harm might be a compelling interest. If not, the government itself has not 
treated the interest as compelling. 

I 3. Even if the government has pursued a no-exceptions policy, the question remains 
... whethenhe-imerest In uniform enforcement is so important tbat itoverrides'constitutiunal rights. 

We ;think that often the answer should be no, and that the government has historically been too 
quick to say yes. As Bm Bryson said, every bureaucrat. thinks that what htl .uoes serves a 

.. con~pelling:interest. :.,He has a narrow missioll.and~his own statute to enforce, and .RFRAis.not 
his ires~ons~bility.. _ The. ag~ncy can. pr~vjde i~form~tion, b~t ~ts own ~ssessment of the 
compellmg Interest questlolflS not objective or Imparllal,and It IS rarely mformed by mtlch 
experience with constitutional questi.ons or a full understanding of the constitutional values at

I . . \ 
~~. . 

We did not have time to discuss general criteria for this decision, and no verbal formula 
can paptureall the cases. Burin general we think that the gbvernment has a compelling interest 
onlyt when thcburdcll on religious practice is necessary to prevent ::;igriifk;(:I.nl tangible harms, 
sucH as physical injury, real threats to public health, or deprivation' of properly.. Protecting 
otheb from inconvenience, annoyance, or offense is not' enough. Often the gowfillnenl's 
prinbpal interest is in its own administrative convenience, or in the symbolic value of Cl 00

excdptions pOlicy, or in the political value of defeating the faith group that wanlsalrcxception. 
TheSe sorts of interests ate not enough. 

I . 

I 4. Assuming a compeIling interest in a no-exceptions policy, it is :still important to ask 
if the government can prevent the harm it fears with a less restrictive means. 1 ..east-restri<,:tjw
mea~s analysis can sometimes lead to win-win solutions, in which the government can achieve 
its 'goal without exception and the religious minority can practice its faith. That ·the:>l;:::)olulions 
:Sllln~times cost money is not a compelling reason to refuse them. 

I 5. Substantial burdens Oil the exercise of religion are not confined to :specific religious 
rituals or doctrinai tenel.s. Some of the most important c.;(:I.~es involve economic or regulatory 

I ,

burdens ihat hamper a church's performan.ce of its reJigious mission. TIle zoning cases are an 
exan~ple that played a prominent role in the Congressionaldeoate. 

I Similarly, although we did not discuss the point, nothing in RPRA requires thaI (he 
burden fall on a central part of the claimant'S faith. Centrality may som~times be relevant to 
the i"mpelJing interest test; a greater government illlerest would be required to compellingly 

I 
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i 
outfeigh the right to be married in church than to COJ11pem~gJy outweigh the n.ght to throw rice 
at lhurch weddings. But we think it cJear that there is no threshold requirement of centrality . 

. 1 	 .' 6. .We agree' that' believers ha~e no right to dem~n~ that the government ~racti~e their , 
religion WIth them or for them. But It should not be dIspositive to label a practice "mternal 
go~ernment operations, .. if in fact it has tangible external consequences on the religious practices 
of ~ndividuals. The most troubHng case here is Lyng, where the government destroyed an 
ancient place of worship. That destruction burdened religious exercise, even though the 
goJernment had acquired title to the sacred site. 

7. We did not, discuss the point, but we think the l~gjsJative history is ft!asonabJy clear 
that. behavior is religious exercise if religion is a substantial motive for the behavior. The 

," ,bch?'vior..need._not be compel/ed by religion. : Religion is the motive for cr~tjng religious 
institutions, and these institutions require autonomous management by ·persons.committed to the 
relitious mission. Thus, government should not inquire in~o the'religious motivation of every 

.·decisioILStlch institutions 	make, seeking to regulate those decisions that seem secular Lo the 
bur&"lUcrat. This is what Brent Walker meant when he referred to issues of-churclr'autonomy. 

II 8. We did not discuss this point either, but if the government. thinks t.hat a rdigious 
' .. claimant is dearly insincere, "irshould ovei-Uy challenge sincerity. ~"Bad"iaw "has'been mad~ in 

cas~s in which the government stipu1ates the sincerity of a claim that both government and judge 
believe to be phony, and then the judge denies the claim by watering down wmpelling int.erest 
or r~isilig the tnreshold for finding a burden. And the claimant never gets a chance to present 
evidence of his sincerity.

I 
I In litigating sincerity, consistency of practice Is probative, although none of U!i are perfect 

and Iperfcctionis not required. Nor is sincerity a backdoor way of introducing a centrality 
. reqt1irement or of.:secondguessing ...the.1ogic 'ofreHgious beliefs.. _.:rhere is ample reason to 
generally defer to the claimant's statement of his own fatth, but where sincerity is the real issue, 
it sl{ould be litigated directly and not by subt~rfuge. . 

Ill. IOther Issues 	 ' 
! 

i· .We also discussed other important issues that will principally be litigated under law other 
thanl RFRA. 

I 

I 1. Religious free speech issues, especially the Equal Access Act and the EEOC 
haralssment guidelines. We appreCiate 'the Justice Department's arnicllsbriefin Ceniceros v.San 

.. Diego Unified School Distrtct. This is a very important case; the school district has declared 
a lit11ited forllm to exist after the buses leave, but It alloW's all the secular clubs to meet during 

I 	 " 

JunC/l hour, when it claims that no forum can exist. This ruse renders. the Act a nullity; if the 
Ninth Circuit approves, we hope that the Department will support a petition for cerliorad.· 

I The principal problem with the EEOC Guidelines is vagueness and overbreadth .. The 
easel that Doug Laycock mentioned~ holding religious stories in the company newsletter to be 
relig:ious harassment, is Brown Transport Corp. v. Commonwealth, 578 A.2d 555, 562 (Pa. 
Conimw .1990). 

I 
I 



.. ...~ 

I 

I 2. Other Title VII issues, especiaUy the exemptions ~n §§702 and 703(e)(2), which allow 
religious employers to prefer applicants of their own faith. These exemptions were given a 
da9gerously narrow interpretation in EEOC v. Ka:fIiehameha Schools, 990 F.2d 458 (9th Cir.), 
cen. denied, 114 S.Ct. 439 (1993).

I 
I, 

I We did not get an opportunity t.o mention the good news that the EEOC has ~nt~red an 
Ar~6nsas case o~ behalf of an employee discharged for refusing to work onthc Sabbath, and 
thaf it apparently intends to take Sabbath cases much more serio,usly than in the past. We 
app,reciate this initiative, and hope that your office can encourage it. 

I 3. Pending legislative issues. We discussed Without resolving the necessary ,cope of 

·exemptions in Senator Kennedy's bilJ to add sexual orientation to Title VII... Another set. of 

issdes that will be important to the evangelical and fundamentalist communities is taxation to pay 

for1abortion under a national health care bill, and the scope' of any conscience clause for health 

care providers ~ho will not perform abortions. . 


I We have not taken time to ship t.his letter around the country for six separate signatures, 
.	butIeach of us has participated in the drafting and approves the final product. The three 
acaaemic signers. are of course writing in their personal capacity as scholars and not on behalf 
of ~heir institutions. Any, of us would be pleased to discuss: these issues further as cases unfold 
and 

l 
the governm~mt's position develops. 

I 	 Very truly yours, 

Milhael W. McConnctl ~f~~~ 

William B. Graham Professor of Law Alice McKean Young Regents Chair in Law 

ThJ University of Chicago The University of Texas 


I . 
I, 

Steven McParland Edward McGlynn Gaffney 

Dirbctof1 Center for Law & Religious Freedom Dean and Professor of Law 

Ch~jslian Legal Society Valparaiso University 


i 
1

Brent Walk~r 	 Michael Whitehead 
1

General Counsel Christi.aJ1. Life Commission 

Ba1ti't Joint Commillee on Public Affa; rs Southern Baptist Convention 


cc: ' William Bryson
i Walter Dellinger 


Stephen Neuwirth 

Stcphen Warnath 




Southern Baptist Convention 
Christian Life Commission 


400 N. Capitol Street N.W., Suite 594 

Washington D.C. 20001 


202-638-3223 

Fax 347-3658 


Michael K. Whitehead 
General Counsel 
Kansas City, Missouri 

July 4, 1994 

Stephen Warnath 
Domestic Policy Office 
The White House 
Washington, D.C. 20500 

Dear Stephen: 

It was a pleasure to meet you on June 22 and to discuss matters of mutual concern regarding 
the Religious Freedom Restoration Act. Thank you for your contributions to this meeting. 

\ 

We appreciate the door of communication which has been opened, and trust that continued 
dialogue between us will serve the cause of religious liberty to which the President is 
committed, as are Southern Baptists. 

If I may assist you with working with Southern Baptists in the future, do not hesitate to 
contact me. I am usually in my office in Kansas City listed below, but may also be contacted 
through our Washington office. 

May God bless you and your family as you serve the President and our nation. 

truly yours, ~D 

MI HAEL K. WHITEHEAD 
General Counsel 

'1- ."!.I; ',./ !:. ,', ... ~ ';" .,' ,", 

. ~ ' .. , .' 

MISSOURI OFFICE: P.O. Box 16535, Kansas City, MO 64133 (816) 795-7781 FAX 795-7919 
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i i ~HRISTIAN 4208 Evergreen Lane, Suite 222 
Annandale,'VA 22003 

t>- ---<l LEGAL 
(79~~ (j42-1 070~® SOCIETY 	 FAX (703) 642-1075 

June 24, 1994 

Mr. Stephen Warnath 

Senior Policy Analyst 

Domestic Policy Council 

Old Executive Office Building, Room 217 

The White House 

Washington, D.C. 20500 


Dear Stephen: 

On behalf of the nationwide network of attorneys, law 
students and laypersons of the Christian Legal Society, thank you 
again for inviting us to discuss the interpretive issues and 
applications of the Religious Freedom Restoration Act. Having 
the ear of both the White House Counsel's office and Justice was 

~ 	 a privileged opportunity. We also appreciate the President's 
expression and demonstration of interest in and commitment to the 
broadest implementation of RFRA. His support for assignment of 
RFRA policy to an office independent of agency clients was 
particularly g~atifying. As we did after the DOJ filed its brief 
with the Ninth Circuit in Ceniceros,CLS will not hesitate to 
laud the Administration when it acts to protect our First 
Freedom. 

As promised we enclose a summation of the views expressed 
regarding RFRA and other "hot button" issues for the religious 
community. 

Please do not hesitate to contact me if we may assist you 
(on- or off-the-record) in analysis of these critically important 
issues. 

Again thank you for your time, consideration and 

hospitality. 


Respectfully yours, 

Steven T. McFarland, Director 
Center for Law & Religious Freedom 

Enclosure 

STM/bh 

Equipping For Service 
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7-26-94 (No. 141) A - 1 

JINA'. Den, Reporter ',,'em 

DAILY LABOR REPORT CURRENT DEVELOPMENTS 

SENATETBLLS BBOC TO I.BWlUTB RBlJOIOUS· 
HARASSMBNT (]UID~, ,~OJ.,D PUBLIC HKAlUNOS 

, , 

The Senate 'bas !Dcorpora~ed a prO'V'l.Icm In approprlatlcms leglsladen (HI. 4603) that 
"WOuld requ1;-e the Equal Emplgymtllt OpportuDl" Comm1s,sion to witbdraw exisdIIg proposed 
JUldeImes em religious harassment aDd to hole! pubUc bearings on the issue before any.DeW
,suideUDes are put 1nto effect., , " '.. , ' 

.An ame:Ddme.nt to the Commerce, Justice, Srate. and Judiciary appropriationS bUl, co
sponsored. by Sens. Howell Heflin (D·Ala) and Hank Brovm (R-CpIo), was passed. by voice vote 
am July 22. The bill, which also was passed on a voice vote, now goes to a House-SeDate COD
:l.ereD.ce to 11,°em out differeDCes in the overalliegislatlon. 

AD amendment to the'House version of the appropriatIons legisladon adopted last month 
would proh1b1t EEOC from using funds·to implement the proposed guidelines as DOW drafted 
(1230LB. A ...a, 6/29/94). ' 

The liefliD-Srown. amendment cocUf1es an earller sense..of-the Congress measure into 
leJlslatlon. h woul4 require the commission to withdraw the proposed guidelines Immediately 
8%ld to draft any new guidelines "to make it expl1cltly clear that symbols or expressions of re
ligious bellef are consiStent with the First Amendment and the Rellgtous Freedom Restoration 
Act 011993 &.:Dd are not to be'restricted and do not constitute proof of harassment." The . 
amendment also would require SBOC to hold public beariDgs on any newly proposed gw.deUnes 

..aDd to open them up IDr public comment. 

Congress has sbarply crld.cf%ed HEOC's proposed guidelines on rellgious barassment 
because of pOtendal First Ame.Mment con.cems. The com~J~slon,Wi~rew.,_ .~,ldellnes for i"'." ,_ 

. .addidonal input in May, and at Senate confirmation hearlnis last week, Chairman-designate' .""," 
G1lbert Casellas promised to take a close look In reviewing and revising the proposal to strilee 
D .JR9rgwIate balance 0Jl ". very complex, very sensitive issue" (139 OLR A:A-l, 7/22/94). 

( lD floor comments prlDr to the vote. H~1n acknowledged that the new commissioners 
·'wDl bave 'CO deUberate over th1s Issue after their confirmadon, It but added that it was "valu
able aDd wonhwb1le to said the messa,e to the commlssloD that any guidelines concerning re· 
l1gloul harassment Ca:Dl\Ot prohibit . and expressions that,are consistent with ,the First.. ' 

a vague dlscla1mer in a company's em- ' 
~1Ir:'I}I~c~a an employee's flrfD& ~thout cause, me Su

~~:~~~~~~~1I1ower court ~s(N1C~SI~ p. W&btlem Pood 

tiIII~fr, wr11:1ng Ibe u:oarWnous oPlnion for the' couri, said that absent a 
prc)mJln,§.,sif'"clailnex, an employment manual conta1n.Ula the Implied promise that an 

wor~~r:a«ll only be Ured for cause Is eDfor.ceable against an empl~yer. Handle,r sald 
de.l;erJ~~rW:betber a promise can be !mpUad.. the defiDlteness and comprehensiveness of 
te~_i14tlOJl policy and the reasonableness of the employees' expectations under the manual 

~""_.,,_ factors. ". . ". . . _ .. 
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·.1 THE WHITE HOUSE. 

I WASHINGTON 
. I 

Ma'rch.ll,1993 

[, 

i 
, I. 

.• 

RFRA is urgently needed to restor.e full legal. 
protectio~ for 'the exercise of religion. I look 
forward to working. with the Congress to secure, 
speedy enactment of this import~nt, legislation. 

with best. wishes; 

Sincerely, 

...~ 

The,Honorable Edward·M. Kennedy 
united States Senate ' 

.,'Washington, D.C. 20510". 

. Dear 

.". 

. ~' ' 

.,-': 

,,~, 


