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From: 	 Indra Caudle 
I 
f 

Subject: 	 Title VI of the Civ,il Rights Act of 1964 

Provisions dealing ~ith Nondiscrimination in 


II 

Federally Assisted Programs 

I. PURPOSE 

The purpose of this memoranduw is to examine the application 
of, Title VI of the Civil Rights AC~ of 1964. ,Title VI prohibits 
discrimination based on race, ethnicity, or national origin by 
federally assisted programs. . 

II. BACKGROUND 

Title VI of,the Civil Rights 
I 
~ct of 1964 was enacted to 

achieve a peaceful end to the raciiil discrimination practiced by 
agencies that receive federal moni~s. It is an extension of the 
spending clause and is premised on I[the notion that, since taxes 
are collected from people without discrimination, they should be 
spent without discrimination. Gua~dians Association v. Civil ' 

,Service Commission of City of N. Y. ),\ 463 U. S. 582, 599 ,103 S. Ct. 
3221, 3231 (1983) ("Guardians"). The Act seeks to "enforce the 

.,-,;,,'.',~'; ··',,'cons,titutiona:l" J?.i'ght".:t~·;"vot'ei ii.conf€:t 'jurisdiction upon':the·!Cdburts~,i.';'"pv"''''•.''J n,·, ,',' 

to provide injunctive relief againsit discrimination 'in public " 
accommodations, authorize the Atto~n~y General to institute suits 
to protect constitutional rights ixil education, ... to prevent ' 
discrimination in federally assist~d programs, to establish the 
[EEOC] ..•. " Civil Rights Act of 196~, Pub. L. No .. 88-352, Title 
VI, § 601, 42 U.S.C. § 2000d (1964)1~ reprinted in Legislative 
History of the Civil Rights Act of [964, at 2355, 2391 (1964). 

III. GENERAL OVERVIEW OF TITLE VI 

Title VI prohibits any program or activity rece~v~ng Federal 
,financial assistance from disc::::rimirt~ting against people based on, 
race, color or national origin and ~irects agencies to take 
action to effectuate this principallf consistent with the obj ective 
of the statute authorizing the fedefal assistance. Civil Rights 
Act of 1964, Pub. L. 88-352, Title WI'I, § 601, 42 U.S.C. § 2000d 
(1964). Title VI applies to racial!classifications which violate 
the equal protection clause of U.S.~.A., and the 5th or 14th 
Amendments. Regents of the University of California v. Bakke, 438 
U.S. 265, 287; 	 98 S.Ct. 2733, 57 L.~d. 750 (1978) ("Bakke"). 
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The 	objective of Title VI is to protect people's right to be 
free of discrimination and to halt federal funding of programs 
which practice racial discrimination. 42 U.S.C. § 2000d, 
Legislative History, at 2394. .A t:ecipient of Federal funding is 
in violation of Title VI when:' '., . 

'( 1) 	it denies 'a person service, aid or benefits; 
(2) 	provides inferior or discriminatory service; 
(3) 	subjects an individ~al to segregation 'or different 

treatment in relati~ns to service, aid or 'benefits; 
(4) 	restricts or discoui-'ages. a .person' S" enj oyment of 

facilities; 'I ' 
(5 ) 	 treats an individual differently; ,or 
( 6 ) 	 uses a criteria tha-t;;

1 

inhibits the accomplishment of 
the objectives of T~tle VI because of ap~rson's 
race, color or,national·origin. Antieau, Chester" 
Federal Civil Right~: Acts: Civil Practice 524 (The 
Lawyers co-operativei Publishing Co. 1980).,' 

IV. 	APPLICATION OF TITLE VI 

A. When Title' VI Takes Ef,fect' 

. An agency's actions are SUbjJct to Title VI once it accepts 
financial assistance from the Fed~ral'government, whether it is 
private 'or federal. Title VI is riot retroactive. By accepting 
federal financial 'assistance, .aft~r it~ enactment,. agencies, such 
as hospitals and schools, agree t6:' abide by Title VI and/or honor 
the 	penalties it is ,assessed:. for~;L()lating it'.,· Bossier Parish 
School' Board v.' Lemon; 370 F.2d B47, 850, 851 (5th Cir. 1967) 
(n~OSSier" ). , '. ' " . " l·,. .' . '. .' 

B. Causes of Action Under Ti.1tle VI' 	 . 

i. Private Causes of AcJions 

Title VI is applicable 	 to judicialto pr~vate remedy due 
interpretation; nowhere in Title VI does Congress specifically 
g'rant private citizens remedy. GJardians Association v. Civil 

. S'ervice Commission of City of N. Y.1:, 463 U. S. at 597. The early 
ihterpretations of Title.VI are varied, with some courts holding 

'that Title VI applies only to govJrnment agencies, while others 
hold that it applies to private citizens. As early as 1965 
courts provided private citizens remedy under Title VI such as in 
Bossier. Regents of·the University of California v. Bakke, 438 
U.S. at 282. The Bossier court held that, in the absence of 
another procedure, individuals, that are protected.by Title VI can 

1 • , 

assert their rights, under Title VI in a court of law. Bossier 
Parish School Board v. Lemon,' 370 IF. 2d at 852. . The Supreme Court 
addressed the issue of private remedy in two cases: Bakke and 

,I

Cannon v. University of Chicago, 463. U.S. 677, 99 S.Ct. 1946, 60 
L.Ed. 560 (1978)~ The Bakkecourtt: assumed Title VI provided for , I, ' " '. . 
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private remedy. ·Guardians Association v.Civil Service 
Commission of City of N.Y., 463 uJS. at 593. The Cannon analyzed 
T,itIe VI and held .that it provideq, 

I 

for private remedies. In 
Cannon, the plaintiff sued the university of Chicago for 
vio_lating Title' IX. In her suit, Ithe plaintiff al·leged that the 
school failed to.admit her because she was a woman thus violating 
Title IX. Cannon v. University of iChicago,., 463,U.S~ at 680,.' In 
deciding if Title IX permitted pr~vate causes of action, ~pe 
Supreme Court concluded that. the ]anguage in Title IX was almost 
identical to that in Title VI and examined the application of 
Title VI to make their determination •.Cannon .v. University,of 
Chicago, 463 U.S. at 68.4. . '1:. ", 

The Supreme Court held that Doth Title VI and·Title IX 
permi t private causes of actions. icannon v. University of 
Chicago, 463 U.S •. at 703. To reach its conclusion, 'the Court. 
exa~ined the statutes, and applied ithe Cort test. The Cort test 
derJ.ved from Cort v. Ash, 422 U.S": 66, 95 S.Ct. 2080, 45 L~Ed. 
26. It is used to determine ,if ·a !st'atute violation gives rise'to 
private causes of action .. Cannon v,. University of Chicago, 463 
U.S. at 688. The Cort test says a,private cause of action is 
available if the statute: 1 

(1) 	 benefits plaintiffs in a special class; 
(2) 	 legislative histor~!demonstrates an intention by 

Congress to permit private causes of action; . 
('3 ) a, privateremedy willl hot undermine the purpose of 

, 1, 	 .

the legislation; ,. and' 	 . 
(4) 	 the application of.ki federal remedy is 

appropriate. Cannoh v.University of Chicago, 463 
'U.S.' at 689-705.' I 

According to the criteria as statel~ J.,'n Cort, Title VI provides 
for private remedy. 

ii. Associations as representatives of private citizens 

I 

An association can bring a Title VI suit on behalf of its 
constituents if it has standing. Nl3ighborhood Action'Coalition v. 
City of Canton, Ohio; 882 F.2d 1015,1016 (6th Cir. 1989) 
("NAC"). An association has standlng if it can'demonstrate that 
its individual members have standihg to sue; the interests the 
association seeks, to protect are r~levant to its purpose;'and 
neither the claim nor the .relief bi:dng sought requires individual. 
members to participate in the suit!. Neighborhood Action Coalition 
v. City of Canton, Ohio, 882 F.2d 'at 1016; Freedom Republicansv. 
Federal Elections Commission, 13 ,Fi.3d 412, 415 (D.C .. Cir. 1994). 
Individual members have standing tb sue if they can sh<;>w that· 

'.their inj ury is traceable to the d¥fendant I s conduct and the 
injury can be redressed by the judicial remedy. Neighborhood 
Action Coalition v. City of Canton 1:. Ohio" 882F.2d. at 1016. In 
MAC, the'NAC appealed' a district ,... court decision to dismiss their' 

," 
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case. The NAC filed suit under the Fair Housing.Act, the Civil 
Rights Act of. 1866 and Title VI a~ong other federal laws alleging 
that the city provides inferior f~de~alassistance and municipal 
services to minority commu~ities. I' The plaintiffs asserted that 
they. suffered deteriorating neighqorhoods and decreasing property. 
values as a result.of the city's discriminatory practices .. 

. . I· . 

Neighborhood Action' Coalition v. Ci.tyof Canton, Ohio, 882. F.2d 
at 1014. The 6th Circuit Court dilsmis'sed the plaintiffs' claims' 
under the Fair Housing Act and th~ Civil Rights Act of 1866 but 
held that the piaintiffs had a va~~d claim under Title VI. 
Neighborhood ActionCoalition ..v. Oity of. Canton,' Ohio r . 882 F. 2d. 
at 1017. The Court permitted the iNAC to sue on behalf of the 
residents of the affected community,.because 

. 
i.t met the above 

criteria. The re~idents had stanqing to sue because their injury 
could be traced back to the de~endant's actions; .the NAC was 
formed to protect the interest of Ithe affected communities so the 
interests it seeks 'toprotect are Igermane to its purpose; and as 
long as the NAC only sought injunqtive relief, it was not 
necessary' to bring individual members into the suit. . . 

. C. Level 6f Evidence Re'qUiredl: for Title VI' Cases 

.' '. i. Racially Neutral 'Polilcies . 

The level of evidence needed ~o prevail in a Title VI claim 
varies according to the court. Th~ discrepancy in the level of 
proof required can.be traced .to.. inconsistencies. in ..the· Supreme 
Court rulings. The· case most assobiated with thi's discrepancy is 
Lau v~ Nichols, 414 U.S~ 563, 94 sl.Ct. 786, 39 L.Ed. 1 (1974)' 
("Lau"). In Lau, a group of non-Epglish speaking Chinese 
students sued. the San Francisco' school system;: for··failureto.: 
provide English instruction'to'a1!l Asian students. Lau v .. 
Nichols, 414 U.S. at 564. In concurring opinions, the'Supreme 
Court held that the San Francisco ~chool system was in violation 
of Title VI and must provide Engli~h instruction to the entire 

'Asian student population.Lau v. Nichbls; 414 U.S~ at 569, 570. 
While the majority held that the discriminatory effect of a 
policy a:t,one is enough'to prevail ~n a Title VI claim, the' 
concurring opinions; held that the ~Tioiation of Title VI alone may 
not be enough to render a private remedy. Lau v. Nichols, 414 
U;S. at 568, 570. Most courts follow the reasoning in.the 
concurring opinion. .1 • 

.The Supreme Court analyzed th~ Lau opinions in. Washington v. 
Davis, 426 U.S. 229, 96 S.Ct. 2040~:48 L.Ed. 596 (19,76)' 
("Washington"). In Washington; the plairitiffs filed suit against

. . I . . 

D.C.· officials under the Fourteent~Amendment~ ...Seeking , 
declaratory relief, .theofficers afcleged that the· Police 
Department's' recruiting practices rliscriminated against blacks. 
Washington v. Davis, ~26U.S. ~t 2~2, 233.· The court held that 
in cases where an act..or policy. is Ineutral. on its face it is 
necessary to prove how the racially; neutral classification 
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violates the equal protection laws. washington v. Davis, 426 U.S. 

at 245. In other. words, just becs:use an action has 'a 

discriminatory impact, does not me{an that the court will find 

t~at the action violates ,the plairtFiff's rights.' . 


. To prevail, the plaintiff muJt show that the defendant 
actions, had' " [a] purpose to discr:Uminate... which may b~.· proven 
by systematic exclusion of eligib]e [persons] of the proscribed 
race or by unequal application of Ithe law to such an extent as to 
show intentional discrimination." IWashington v. Davis, 426 U.S. 
at 239~:. The holdinginWashing:ton~hints that""'in"caseswhere' the 
actiori or policy is neutral on its'face, it will probably be 
ncacessary for the plaintiff to pr9ve that the defendant's policy 
not only violated Title VI, but that the defendant implemented 
the policy in such a way that it ~0uld have a discriminatory 
effect. 

, The effect of Washington' is u~clear because of the Supreme
I ' 

Court's unwillingness to overrule ILau•. The Supreme Court 
revisited the issue of.intent in G~ardians Association v. Civil 

. Service Commission of City of N.Y. i' ( "Guardians" ) • In, Guardians, 
,a group of minority police officers filed a. class action suit 
against .New York City allegingtha1t the entry-level written exams 
had a discriminatory, impact. ' Guardians Association v. Civil 
S~rvice Commission of City of N.Y.~ 463 U.S. at 585-586. The 
court sought to clarify" the level bf evidence necessary to 
prevail under a Title VI, claim.but:instead created more 
confusion.' . The majority held that "discriminatory intent is not. 
an essential element of'a Title VI violation •••• " stating that 
the holdings of Bakke apd Lau are consistent, the maj ori.ty ruled 
that tI [a] bsent some more telling :ipdication ,in .the Bakke" 9pinions ' 
that Lau was overruled, [the courtl] would not So ,hold. " ' Guardians 
Associ~tionv. City Service Commis~ion ~f City bf'N.Y., 463 U.S. 
at 590, 607.! . 

~he enforcement of, Title VI vlries, :a~ong circuit courts, 

according to on how the court interprets the Supreme Court 

holdings. Latinos Unidos de Chels~a en Accion v. Secretary of 

HUD, 799 F~2d 774 (l.st Cir. 1986) ("Latinos").and the Coalition 

of Concerned Citizells Against 1-670 v. Damian ("Coalition"), 608 

F. Supp. 110 (S.D. Ohio 1984) serve as excellent examples of how 
differently lower courts interpretlthe Supreme Court's holding on 
intent., In Latinos, minority resiqents brought action,against 

. HUD alleging that the' agency' s con~racting system was denying . 
them equal opportunity for employment, housing.and·government 
contracts. Latinos Unidos de Chel~ea en Accion v. Secretary of 
HUD, 799 F.2d at 775-777. Citing 1=0.Guardians" the' court held 
that· ~'to prevail with a direct claim under the statute [Title 
VI], plaintiffs must show that def~ndants acted with . 
discriminatory intent." Latinos Uniidos de Chelsea en Accion v: 
Secretary of HUD, 799 F.2d at 783. 
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Coalition was a suit filed' b}j: resident,s: living near a' 
proposed construction, site. In tl1eir' ,suit" the residents made a 
'prima faci~ showing,of, the ',discrinhnatory effects the 
construction would" have,. <:itingto, the sqme,case, the' Coalition 
court f0';1ndth~tthe, "Supreme. C6u~t ~'eldthat a" private pa::ty , 
could brl.ng SUl.t for,prospectl.ve Ijell.ef to enforce regulatl.ons 
under Title VI ... without having tolprove;.discriminatory intent on 
the part of the defendants." Coal~ti6ri of Concern,Citizens ' 
Against 1-670 v.Damian;608 F.Supp. at 126. ,,', ' 

ii., poiicie~<that are D~scriminatory'\::6~¢ th~i:r Face 

For a Title Vlclaim, he, or', sheplain~iff,to prevaii uJ~e~ a 
must prove that the q,efendant' s pdiicy is blatantly " , 
discrimina~ory. An example of, a P?licy tha,t ,is ,discriminatory on 
it~fac7 is Bakke:, In B~kk7' the IplCiintiff ch~llenged ~he 

; unl.versl.ty's speql.al adml.ssl.ons PIj9gram.' In hl.s co~plal.nt, the 
plaintiff alleged,that the univer~ity:s special admissions 
program violated Title VI among other'federal laws. Regents of 
'the,University of Calif6rnia ~~- B~kk~, 438, u.s. at 278. The 
'university's program: sat aside 16 Iseats to be app~ied for'by 

disadvantaged applicants only.I:fithe university could not find 

16 applicants that met its requir~ments, ,the seats were not open 

toother,appllc;;mts. Meanwhile, t!le disadvantaged applicants ' 

CQuid appty for' all of ,the availathe' seats. Regents of, the' ': 

University of Califorriiav; Bakke,I:438 U.S. at 276. ',The, court 

'rpled ,in thepl"aintif,f' s favor because. th~, university's policy 
provided an: opportunity to disadva'ntaged' 'applicants at the 
exp~nse of t~e. oth7 r applicants. -I~owever" the' supre,me ,Court held, 

'racl.aiclassl:fl.catl.ons to correc:t'pastwrongs were okay as long 
as ,the' classifications ,could'cwithstand:' a consti,tutionaL~.challenge 
arid did not deny individuals bppo:r!tunitiesavailable to others 
because of their race.' In' these~·itti.ations, the 'agency must ' 
j~stify 'the policy by proving thatiits, ~pu~poseor interest is 
both constitutionally permissible and substantial and that' .. ~ 
[the activity] is' 'necessa:ty.' .'.to the accomplishment' or the 
'safeguardin~r,of its interest." Uni-&ersity bf Cal'ifornia Regents 
'Vi. Bakke, 438 U.S. at 265, 305.' ' , 

D. When A T,itle' VI Claim Can Be 'Filed, In Court, 
, 

" " A per~on can ,seek remedy' unde~ Titie VI 'before exhausting 
the administrative process. ,In C~nnon, the Un$versity of Chicago 
sought to have' the plaintiff 's complaintd,ismisse.d asserting that 

,the plaintiff failed"to exhausttlie admi,nistrative process. The' 
. . . , • I ' , " 

Sup,remeCourt -he'ld that a p:Lainti~fcanpU:;['sue,a cause of' as:tion, 
under Title VI" in 'a court Of laW' Defore ,exhaustihg the , 
administrative ,process because th~plaintiffcannot be assured 
that the "administrative process Jill reach a decision ,on their 
complaints' within, a ' 'reasonable~':,t~mei' "[hencel,:.'i t makes,;].. i ttle 

, "1" ",' , , 
sense, to require ,exhaustioh~" Cannon, 441 U.S ~ "at, 706,-07;, 

6 ; 
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Neighborhood Action Coalition v. d~n1:ont Ohio, 882 F. 20' 1012, 
,1015 (6th Cir ~ i989:}..This.. ruling; :permits 'a person to pursue a 
Title VI claimi:I:'}:t;rre. Judicial sys;temwithout seeking remedy 
through the administratdve . proc4pss; ~ , 

E. REMEDY 

The type of remedy granted. is: dictated by the "type of 
discrimination a plaintiff can prove. The Supreme.Courthas held 
.that Title VI' is a statute passed ,by ,Congress under the' Spending 
Clause,' of ·theConstitutidn.: I.t places: conditions ..cm",the'.. 
acceptance of federal fu.nds~ 'Guar'dians Association v. Civil 
Service Commission of City of N. Y.I; 463 U. S.at 596. Because it 
is an extension of' the spending cliause, monetary remedies are not 
usuall~appropria~e ~nprivate caU~eS-()f action~Guardians, 463­
u. S ~_ at 596. .In Guardians, the Su.!preme Court held that, in 
private causes of· action, a plain:biff is onlyen-citled',to . 

. compensatory relief'if ,the plaintilff can prove the discriIT!ination 
. was interitional •. Once a court has:held :that, a program ,is ' 
discriminatory, the plaintiff in. ~ntitled to prospective· ,relief 
'if, the agency continues tooperat~ i the' program, in the .same ',.: 
manner. In cases where the discri!miriation was unintentional and 
resulted from discri~inatory impadts, remedy should be limited to 
'declaratory and/or injunctive relillef~ . ',Guardians Association v . 
.Service Commission of City of N. Y.; 463 u. S. at 597.'· . 

I :,' 

, . F.CONCLUSION 

Title VI has ,been an effectivEk ~ool in the fight to 
eliminate disc:rimination byfedercJ!ly funded agencies and 
p;rograms . Although' Titie :VI was.,driginally-·,written, .toaqdress 
discrimination faceo by African Americans, the courts have 
ipterpreted Title VI to apply to ni~my different races, colors and 

national ~rigins. , "I: ' ", 

·The groups of people seekingl' relief from discrim.i,natory 
practices have expanded to includejthe disabled.and·the poor. 
However, courts have been uneven i6 their application of Title 
VI. Liberal c:ourts have upheld anld/or expanded the application

. ,I' . 

of Ti~le VI; While conservative.co;urts have narrowed its scope. 
Today, the outcome of a' Title VI. c;ase depends largely, on the 
court. I, " 

:1 

To prevail under a Title VI ciaim, all courts require 
plaintiffs to prove that the agency's action violated Title·VI. 
The dif.ference is the' level of·. pro'6f required' in order for the 
plaintif.fto,sustain..hisor her claim."" Conservative.courts .. , 
require "the plaintiff to prove discriminatory '''intent·, while 
liberal co:urtswi,ll permit a claim, to proceed if the plaintiff 
c~n prove the defendqnt I s action hlas a discr!minatoryimpact. As 
the political. and 'sociaL climate· cbntinue:to"change~ "so<;will the. 
court's ~nteipretation of Title VII~ However, it' thisi;ssU:~ came" 
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before the Supreme Court toda:y I it': is likely that the Court would
.be overruled Lau and future plaint~ffs would'be required to show 
that the agency not only violated Title VI but had a 
discriminatory intent. 
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