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Dear Mr. King:' 
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u. ~. DCl)artment of Justice 

Office of Legislative Affairs 

WO.f/li,lr.t."/, D. C.: 2(},)J() 

April 13, 1995 

Thank yotifor the opportunj]ty to comment on' the draft 
IIVot.ing Rights Amendments of 1995," which would sl:).:;i."ft 
resp011s~i-bility (or the Voting R~ghts Act I s federal examiner and 
ob::;e:cvey' programs from the Offide of Personnel M.anage11lent (OPM) 
to .the Department of Justice. rinour vj.ew, the bill's adoption 
wotlld not be in the best interes1ts of the enforcemenL of. the Act. 
IL wou] d provide Congress with a1n opportunity to open the enLire 
Voting Rights l\ct to; s,c;r;.g,.tiny I . e'ndangering the substantive 
prote.ctions that now exist.' MOYj~over, the shift in 
}:'('H::>ponsibj lity suggested by OPM Iwould jeopardize the current 
successful enforcement of tl1e Volting Right:s Act wi thout effecting 
the cost. savings hoped for by OPM. 

. I . 
The Voting Rights Act was' enacted in 1965 to end th~ near 

t.olal exclusion of African-Americans from the political process 
in 11\uch of the South. The Act I kmong other Lhings, provides for 
impartial federal examiners to )~Gt eligible voters when loca) 
registrars rema;i.f1 'uncooperative l(persons listed by a federal 
examiner are "fedG.~rally register~d") and for impartial federal 
observers to monit6r'cl~ctions t.o assure that the newly 

'enfrilnchised voters are pcrll\itte~ to vote and that the:i,.r votes 
are count.ed. The 'Voting Rights ACL had an immediate effect. :i n 

. removing bar:riersto African-Ameh can political part).cipal.:i.on and. 
has had c1 ) aot::i.ng impact; later' amendments havc extended and 
greatly bl:-oadened its scope to other areas of t.he country and to 
include lan~uage minority gr6upsl 

. The :I :i.f.lting or l-egistl-aU.on I.of eligible vot:e,:'s by federal 
cx<:uniners (or the threat. of su,?hlisting) I wh:i<;h· in .the e'7rly 
YC(lrsoi: t.he hc·t was the most. ~m'portant meehanl.sm for endJ.ng thc 
exclusion of hfrican-Americano f:1~om the political proceos I :i.9 
accompanied by federal prot.ect..i.oJ~ aga:i nat discriminatory voter 
purges. Once lint.eel, voters rcm*in elj gible to vote until t.hei r 
namcs <u-c removed from the federal examinc:r' s· list under OPM 
procedures, aet out in 4S tPR Pa}L 801. Such list maintenance 

http:meehanl.sm
http:l-egistl-aU.on
http:aot::i.ng
http:part).cipal.:i.on
http:count.ed
http:rema;i.f1
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rc"~in~ a statutory respnns1. b . 1 l'1tyI n f OPM. d'10 h ndJ d b OPM ' san a.e·y 

Atlanta and 1>allas' officer; with c,hJtllputer support. from OPM 

headquarters in washington.' I . . 


Further, the Il<~ed tor federal observer mon~t,o:r.' ng ha::; 
expanded j 11 recent years ~ The \l.!'';e of federal observers ttl 
mord tor the protect.) 011 of: Nat.ive IAmerican voter::; in Ar.izona, New 
Mexico, and Ut.ahi tlf Hispanic vnteI'oin New York C,ity, Ari"ona, 
and Tex,w; and of Af.da"n American IvoLers in New York C;i ty. ha:;; been 
crucial LO liLigation and administrative enforcement o~ the 
Voting Rights'Act s:ince t.he Act. Was amended in ]975 to protect 
language minorities. . . ' I: 

Thus in Fiscal Year 1994, 458 federalnbscrvers were 

assigned Lo monitor J] electionslj,n 19 counties in 6 states 

(Alabama, Arizona, Georgia, Miss~sr;ippi, New Mexico, and New 

Yt)rk). So far in Fiscal Year 1995, 287 federal observers have'-· 

been assigned to moniLor tl electiom; in 14 counU.ee in 9 states; 

(Alabama, Arizona, Gco)~gia, I..nui~iana, Mississippi, New Mexico, 

New York, North CaroJ.jna, and Utcih) . 
i' 

aPM does not deny the impnrJanceof its voting right.s 
re~;ponsibilities but. contend:;; th~t they fi.t=rmor;C~~Ptc;ieJ;,; the 
D~a.a,r.tmeIJ:.t:.-of-J;u sJ'=ri..€e:bf.t::id!:'€~~'l;.e........~.d'!¥..."cnt",Q..);:,~~y:rd·un,G.;.t:;;--.1:.0ns" t han 
unEie~:r.~1 s II £2.li~~z.:::.h,.~lman_l9EH3q¥'+~Y~E1'8~U,11C .' ns. 11 However, one 
reason for the selection of the ~ivi"l~ vice Commission (the 
predecessor of the Office of Per~onnel Management) in the first 
place was that It was not a law 6nforcement agency. It would not 
be involved in potentially adver~ari1:l.1 conflicts between the 
Department of Justice and state and local governments but could 
administer the federal. eX1:I.miner And observer progr.ams in a

I ~ 

,neutral, even-handed way tha~ would be respected by all sides. 

I'd'era1 ° b servcr9 I. J' .'..'e arc pOLent1a. w1tnesses 1n vot1ng r19h ts 
, I

enforcement. actions:> brought by the Attorney General. The 
observers are allowed by t.he Voting Rights Act to enter polling 
places on election day, and of teA watch as ballots are marked by 
voters (state laws usually prohiJbit. pe.rstm who are nO,t voters, 
nfficiaJA, or political pol] watchers from entering the polls) . 
The .federal observe.rs u report.D r6utinelyare use.d in the. . 
preparat.ion of lawsuits and in the monitoring of judicial 
decreeD. The credih.:i.lity of federal observers ao witnesses if.; 
enhanced by their being under th~ supervision and control of'OPM 
and o.ot: Of. the ~t~orn~y General. I .. ' . . . . 

Rlect10n m0111tor1ng by fed~~al observers ~hus remains 
crucial to the pJ"f.wervat:i:nn of tn:inority voting rightB, and whj Ie 
OPM might save money i 1 it no l(>l~ger had rc.sponr::dbililies under 
the Vot.:i ng Rights Act, the f eder~l budget as a whole would not be 
reduced/ since thQ~e rcsponsibiljtiea would remH~.n. For the OPM 
p:r.'oposal· t:o be work~b:l e, th(:~ funds now allm:al.ed to OPM for 
:,c)ting :r.~ights:> would n~.f!d to be slhtt.ed t.o t.he Dcp<U'·tment of 

http:slhtt.ed
http:allm:al.ed
http:observe.rs
http:counU.ee
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Justice; In addition, th~ transf6r of responsibility would 
it-self entail s:ignificant cxpenses, as wouJdthe creation ot 
appropriate c::tdmlnist.ratl.ve mechdnismo within the D(~partmcnt of 
Justice. Tranuferring Dtaff, e~uipment, and faciliLies from OPM 
to the Department would also apnear prob] ematical,·· t.o the extent 
that f:1uc:h staff, cq\ll.pmcnt I and IfacilitieD arc..~ not now devoted. 
100% to the voting rights progra,m. Therefore, taken as a whole, 
t.he budgc..~t.:aTY irnpa(~t of the pronosed legisl(lU.on would be 

adverr.;e . .. ' .' I: . .' . . 
')'he depJ oyrncnt of such. largc numbers of federal observerf.l 

under such I:;;ensitive (;ircurnstances requires their direct .' 
sup(:~rvj,sion by federal observer \captains and co-capta; ns who have 
had years of expc:t'ienc~ and special:i zed train:i ng. '1'0' J~ecreat.e . 
this effective cadre of federal ~bl:;;erver supervisors would entail 
a subGtantial reorientation ·()f D,epartment of Justice resources I 
which would compromise the Deparrtment I S law enforcement . 
responsibilities as well a~ the rninterrupted succensful 
operation of the federalobservcir prog:r:am, 

In addition, while aspects pi our voting rights )jtigation 
have become more complex, the rOllc of the federal observer~ 
remaJns unchanged ... The observer1s siJllPJ::.y;"ob8,er~~.t;!~l9;:?F:~qq+;,q what 
they ~lee i the observe:n:: ~~r,got, \ and n~~l}9tt'"'7~~0lb~lw,·~e1"8 or 
eJ e<=l:1.ons experts. I.ocat1.ngpersons w1.t.h appropr1.aLe language 
sk.i llA. m<lY be difficult for any ~gency, but OPM <llready has 
develc'Jped the means for establishing contacts for this purpose. 

• I • 

. Noz'does the National voterl Registration Act (NVRA) provide 
an appropr:i.ate ocear.;ion for the Pl.'oposed tl.:ansfer. The NVRA" 8 

uniform procedures and standards for removj.ng voters from voter 
r

rolJs will simplify OPM's maintenance of its .eligible voter 
lists, and contrary to the fearslexpreDsed by OPM, neither state 
voter eligibility FJLandards nor federal e:x.am:i.ner sites are' 
affected by the NVRA. .1 

In summary, present enfoY-cement of the Voting Rights. Act is 
effcctive.and cffic:i.ent. Ol?M' fJ· proposal would not improve such 
enforcement and m:ight , in 'fact, negatively a,ffect it. Most 
importantly, the Voting Rights }\9t, in iLs CUl."rent form, provider; 
essential protectiemA to the right t6 vote, and congressional 
dcb;:~tc:~ em this leg,i,slation should not be reopened for the purpose 
of shiiU.n.g resources with:i.l'l the I fede;'aJ gCNernmenL. 

Af.;r;l.~;tantAtl.p)·:ney General 

http:removj.ng
http:legisl(lU.on
http:c::tdmlnist.ratl.ve
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OFFIe! OF PERSONNEL ~~EMENT RE&PONSETO DiPARTMENT or JUSTICE 

COMHENTSON THE PROPOSAL TO ~ONeOLIDAT£ VOTING alGHTS PROGRAM 


FUNCTIONS nfTKE DEPAA'l'MtNT OF JUSTICE 
. .' I' 
The administration of the Votinq iU(jJhts obser've:t' proqram is, first 
And fOl:emol!Jl, a lb.W entorcement responsibility. \'7hatever- the 
reason, for its orlqinal assignnient to the Ci vi! Service r.r)mmi us ion 
(eSC) I 1t is (:lear ly not 8 humanl" resources management function. At 
a time when the esc's successor, \ th~ Office c)f Pp.r.sonnel Manageroent 
(Ol"M), is undergoing a ITIl1jor red,esiqn and is focusing its dwindling 
resources on its core filnctionsi' we, at OPM, find it difficult to 
justi ty retaining responsibi 11 ty for such an important program

1which 1s'so ohviously not. cor¢ function of our ~y~rlcy. 

I . 
Th~ D.partment of Ju~tie¢. (DOJ) does not Object to OPM's 
characteri %lltion of. Votinq R~qhts. work as a l'8lfl en forcement 
funct.i on. Instead, l.hey suggest that the Ilssignment of certain 
nlsponsibi.U ties to the esc was\ bet:ause that agency was not a law' 
enfol:<:;emtmL agency. Whll e that may 1ndeeci have been an important 
consideration in the dJ.scusstons leading to the enB~tm9nt of the 
Voting K1qhts Act in the emotibn~lly-charqed environment of the 
1960's, as DOJ correctly notesrtonrlitSonm heva changed in the last 
30 years. Not only arQ the intergovernmental conflicts more muted l 

but the natur<~ of thE:! C'en.ttal personnel llgency ht\s chcillytHL or 
importance equal to the eSC's independent status in 1965, wa& its 

. structurA As one of the fowQ'Iendie3 with 01'1 u(t1ce 1n every !:\tate. 
We, at Ol?M, nol.on9Br have the lJxury of·. the fiel.d structure needed 
t.('J pro"~de the &upport we tl.-"di t-lonallyhave provided .. . ". l' 
For' c1<umplc, 65 PQtt uS: OPM's downsizlng and stX'.eam11nintJ efforts, . 
we are in the process of .boli$~lrig our Regional Office stru~t\Jrp 
(including tne ReQ2onal' Di~ector . pO$ltion~), which has 
traditlonally proV'ided front line. su~por-t to the obSQrver and 
examiner program9.. Moreover, ciPM ~as ttaditionally relied very 
heavily on .i tslarge nUJf\hp.r of' t\aelcgl'ound invcGti9'ator;s to <:let d~ 
obsorvers. 1\5 you know, sim:e 1994, OPM has involuntarily 
separated over 4['-0 invQQtigstbro, and since' lh<:! president "s 
December 19~4 decision to privat!ize investigations, we have taken 
~1\\p()rto1'rlt .t6P~ ~c ac;com?l.ish trl\io jJ.rlva.t3.zat..1on r;tOBl by December. 
31, 1995. Thl.S means tnat nea~ly 500 lnvest1gat.ors will not. be 
~vailable for ready u~~ as Obsetrcrs. 

w:: have ~lway~i b.elleved, and conrinne to believe, that the Vot.ing 
R2ghts Program 15 of great importance to the N~tiQn and we wish 
only to see it c6ntinueto'op~r~te at 8 highly effective level. 
However., due to continued downsi%luQ, (')'PM m&nc.ge~B f900 tremendous 
d.ifficulty dE:ltailinq. employe&s to\'serve as Voting Rights observers, 
which talce them troln their nl.lt:y Solttktion$ for 3 or mo~:e d&Y51 ~mj 
st111 manage to accomplish the fundamental' hu,man .resources 
~anaQement work of the program o~fices.. . 
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DOS empha61~es that the wCirk1ng relationship between our agencies 
has been' qood and th~t the examiner and obBer'lfer. proyl.'t:l.ffiS have been 
bolh effective and efficiently ladministered. While we have often 
:fel t: 'Rtrair.8 in. the. l'elation51hp liS a result ot the strincaent 
deIt',ands placed onOPM by ,DOJ on relatively sho.rt noti.ce, 
notwit:.hBtandir~9 the lldJlIluh9'Cr6tl:ve and logistical cUff!cul ties, we 
have managed to ,do what is reqUli red. 

For' exanlple, ~l thou9h 'the MemClr,lindum of Unde" standing- ImtwF.!Ii'In ou.r 
0Vencles clearly states that OfM ahould receive ~ix weeks notice , 
prior to an election, OOJ rarellY provideR t:h~ spac: i fi.c delta! la of ' 
the personrlol needs ,within th1~timeframe • Moreover, OPM seldom 
has any advance notice of DO.} ~ttornay.' prc-()l.eetion !/Ul-veY6 O!' 

memoranda to the ~ttorney G~ner81 which would provide some 
indication of pntential ar.a~ o~:ob~erver eOV.ldYd. Addltlonally, 
OPM employees who serv(~ in supell'visory roles during the. elections 
ran~l y h''''9 any conl!ttunieet i on wi tl': DOJ pI'lor to arr 1vlng at the 

I

,location where the election ish1eld, thereby limiting OPM's &bility 
to adjust to ~ny lC::Jt-m.l.uute changes that l)OJ,deerns necessary. 

, , ' ' I
We believe l.llat 1 r tne voting Tli9hts functions were housed w:l. thin 

the same organization which conducted the pre-elp.r.t' ons1.;1rveys, and 

made the necessary recomrnendati1on& to the Attorney General, there 

would be easier and ultimately rrinrp.Buceesstul coordinat.ion-of the 

critical lo~~etic~l aspects of ~lection coverage~ .. 


Although DOJ lS correct in n"lUng that a' transfer of fUnction 

entails ce:rt,Ain costs, '''e arc confidont thal Ul{~ funds allocatee! to 

OPM for this functioh will be ~dequ~te to cover the transfer. in 

fnr,II'rE' years, "Ie \-/ould ont:1Ci}:,tltie Lila t rJOJ wU 1 hav9 avai lable the 

same level of financial resol.ltees'that would have been available to 

OPM to administe.t l'he program. _ ' 


ln$O[ar as OPM'S perceived independence from OOJ l'elf1tes to the 

credibili ty of, observers ,asl wi tnesBA~ .1 n DO"" enfoI'corncnt 

11 t.1qat.i.on,histor ically, Obse1rvers have rarely served in that 

capacity. Furthe~1 we would nate that althou9h law enforcemenL 

aqe:nts wi tIl the DEA and the i INS routinely testi fy in cases 


. prosecuted by DO,; ,Attorneys, we arc not 'aware thol. Lhe f.act tti8t 

these' witnesses ultimately ~eportto the Attorney General 

inherAntly dam.&qes thoir crel.,U'bi 1 i Ly. triat must have been the 

~onsensus at DOJ last year whedtheDepartrnent ~roposed that soroe 

()f i te PC1'30nn~1 serve ~S, obserjvel S. ' , 

If). addi t.1.UH, 81 tilOtl9h POJ acknowledQ8s that the prot~ction of 
lang\.,80e miJ10ri ties has becoll\e: an important pArt ot the Voting 
I'Ucthts Act: enforcement proces.s~ they e18irfl that tho role of the 
observer has not chanQed. We ~1saqrA~.Rec~ui~in9 and tr&ining 
employees to translate from Chlinese or fI Nati ve Arner icen 'language 
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to tnglish is quite difficult. Unlike OPM, DOJ has attoz'nel'B in 
the voting SecU.onwho are fluent in bome of tht::';~ languages and 
c:::,>uld be 1nfluential in recruiting potential obsez;'vers in the 
languages nf?etied for: lit1"o.tionl CIt lc,n: Itentorcement of the Act. n

I: 
~"inaJ.1YI ,DOJ 31,lggesteu that, ~y creatinq unlform standards and 
procedur.es for: registering and removing voters from the Tol 1S" the 
National Vul.er Re91st.r:ation Act (NVAA) should simplify OPM IS 
m~1nten8nceof its eliqible vote~ lists. Thj~ has not proven to be 
tllt: case. CUl"'rontly, OPM must wa.i t to remove F'ederally reg! stered 
votel'.!J until· J)OJ pI'ovides a~ fucpla.n_tion of th$ applicable 
prc)visions, of the N'VRA. In ourl view, DOJ person.ne~ who worked on 
the NVAA would be in A betterpo61tion to ,naintoiu t.he l.ist of 
eli9 i ble voters since they would already be rami 1 i ar wi th the 
standards and fn"C'ocQduT.Qs. c~cQteCi by the N'VAA. 

http:fn"C'ocQduT.Qs
http:person.ne
http:procedur.es
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UNITED STATES 
. I 

OFFICE OF PERSONNEL MANAGEMENT 

'., IWASH'NGTT D.C. 2 .... 

OFFICE OF THE DIRECTOR 

.FEB 22 1995 

Honorable Al M. Rivlin: 

Director 

Office Management and Budget I 

Washington, D.C .. 20503 . 


Attention: Assistant Director fo~ 
Legislative Refereri~e 

Dear Ms. Rivlin: 

The Office. of Personnel Management has prepared the enc
". I: .... '. 

legislat pioposal, "To amend the Voting Rights Act of 1965, as 

amended, to consolidate in the DepJ;tment of Justice the responsi 

bility administering such Act. ,1< . We request your advice as to 

whether is any objection,' from the standpoint of 

Administration's program, to the sulDmission of this proposal to the 

Congress. 

Enclosures 



UNITED STATES 


OFFICE OF PERSONNEL MANAGEMENT

I, 

WASHINGTON'. D.C. 20415 

OFFICE OF THE DIRECTOR 

Honorable Albert Gore, Jr. 
President of the Senate 
Washington, D.C. 20510 

Dear Mr. President: 

. The Office of Personnel Management I'submits' herewith a legislative 
proposal, "To amend the, Voting Rights Act of 1965, as amended, to 
consolidate in the Department of ~ustice the responsibility for. 
administering such Act." We .request that you refer this proposal 
to the appropriate committee. for e~~ly consideration. 

Since the enactment· of the Voting \Ri9hts Act of' 1965, the Civil 
Service Commission and its functionalsuccesscr, t 'Off ice of 
Personnel Management (OPM) ,have haa significant obligations under 
the program established to ensure t,hat all Americans. are af~orded" .. 
an equal opportunity for the unfettered exercise of the right to 
vote. In addition to being responsiple for the promulgation of the 
procedural regulatidnsnecessary fmr the development and mainte
nance of lists of eligible vo~e~s, OPM continues to appoint 
examiners, and other persons as necessary, to prepare and maintain 
such eligibility lists in States o~ other politi _subdivisions 
designated by the Attorney Generali . '. In addition, OPM appoints 
hearing off rs to adjudicate ch~11enges to. 'v'oter eligibility 
lists, receives complaints from eligible voters claiming denial of 
the right to vote, and assigns pe~sonnel at the request of the 
Attorney General to observe electioris and prepare· related reports. , .' . I ' 
As a part of our ongoing' effort tic provide· more efficient and 
effective service in this era of de~lining resources·, we, at OPM1. 
have' reexamined the appropriatenes~. of the assignment of t se 
Voting Rights' Act responsibilitie~ to this agency. We ' have 
concluded that it would be more fitting for the, Department of 
Justice to assume these duties aspabt of its core law enforcement 
functions. Not only do the statute\' s law enforcement provisions 
fall outside OPM's core human resou~ces functions, but, given the 
increase in complex litigation under the statute and t need to 
obtain witnesses who have specialize~ language lls, the Justice 
Department is better equipped.to handle such responsibilities. In 
addition, litigation recently com~enced by the Department to 
enforce the National Voter Registration Act of 1993 has further 
complicated our monitoring voter ~ligibility lists~ and delayed 
revisi~ns to program regulations. \. •. .' . 

. Accordlngly, we have prepared the enclosed leglslatlve proposal 
which would consolidate in the Depardment ot Justice t~ responsi
bility for administering all Voting Rights'Act activities. 
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2 Honorable Albert Gore, Jr. 

,The Office of Management and Budget' advises that there 'is' no 
objection, from the standpoint of the Administration's program, to 
the submission of this proposal to 'the ~ongress. ' 

A 'similar, letter is being' sent to, the Speaker: of the House of 
Representatives. 

Sincerely, 

James, B.' King' 
'Director 

" 
," 

Enclosures 

j 
, , 

" 

, ' 
, " 
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A BIL:Jl.. 
I 

. To 	amend the VotRig~tsAct of 1965, as amended, 
to consolidate in the' Department of Justice the 
resp6nsibilityfor administering such Act. 

Be it enacted ~ the Senat§ ala Hoyse of Representatives of 
\' 	 . 

'of Americ 	 ess assembled. That this'Act 

may 	be.cited as the "Voting Rights Amendments of 1995",
\: . 

Sec. 2. The Voting Rights Act of 1965, as amended (42 U.S.C. 

1973 et seq.) is amended-

(1) sections 3, 7, and 9(a), by striking out "United 

States Civil Service Commiss '" "Civil Service. Commission", 
. 	 \" , 

and "Commissio~" each~lac~ such terms occur and rting in 

lieu thereof "Attorney General"; 

(2) 	 in section 6-

(i) in the first sentence, by striking out II the 

Civil Service' commission."dnd "it ar:d inserting in lieuII . l 
. thereof " Attorney .General ll ; and'. . I . .' 

(ii) the second sentence-
. I' 

(I) 	 by striking. put II Commiss ion"· both places 

it appears and, i~sertJng lieu thereof "Attorney 

Gene "; and 
. , 

(I I) by striking \' out II Civil Service Commis

sion" both places it appears and inserting in 1 

thereof "Office 'of perkonnel Managementlli 
I 

(3) 	 in sect 8, . by striking out 11 the Civil Service 
\: 

Commission may,ass , at the recg:'uest the 
'. 

Attorney Gener....I 

!Iall" and inserting in lieu thereof Attorney General may 

tt 

assign" i 
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(4) in section 9(b) I by striking out "the-Civil,Service 

Commission and the 'Commission after consultation withJ~alll 
.. d . \ .'. 1 . th f" ht heAttorney Genera'1 I" an lnsertlng In leu' ereo t e 

\.' . 

. Attorney Dener~l and the Attorney.General shall"; 

(5) sect ion 9 (c) - - I... 
(i) by. striking out' "its own motion· the Civil 

. , 

Service Cominission". and inserting in lieu thereof "the 

~ttorney General's own moti1on,'the Attorney General" i and 
. . .' I '. . . 

, (ii)' bystrik out I'commission ll and inserting in 

1 thereof "Attorney General"; and 

(6) in section D, by stri\king out "notifies. the Civil 

Service Commission" ~nd inserting in lieu f "so deter 

mines" . 

Sec. 3. The amendments made by t~is Act shall be ~ffective on 

the date of enactment. 

" 



SECTION-BY SECTIGN ANALYSIS 

I. .
To accompany a draft blll 

\' ' 

""To amend, the Voting Rights Act: of 1965, as amended, to 
consolidate in the Dep~rtmedt of Justice the 

'responsibility for administ~ring such Act. II 

, \ 

The first section of the bill titles the bill as t "Voting Rights, 
Amendments of 1995. II '\' 

Section 2 of the bill contains the various amendments to the Voting 
Rights Act, of 1965" as amended, de~igned to, consolidate in the 
Department of Justice the responsi~\ilitYfOr administering t 
Act. 

Paragraph (1) of section i amends s~~tions 3, 7, and 9(a) of the' 
Act to replace each reference to ,,1\United States Civil Service 
Commiss ,II IICivil Service Commission," and "Commission" with 
IIAttorney General. II These changes shift the responsibility for " 
appointment' of voting rights examine!r-s and hearing officers, " 
designation examiners' duty statidns,the specification of the 
form of the application for examiner [positions, and the promulga
tion of regulations governing lienges to voter eligibility 
listings from the United StatesCivi~,service Commission (now the, 
Office Personnel Management) to tHe Attorney General. 

, , '\ 
Paragraph (2) of, section 2 amends section 6 of the Act, in the 
first sent ,by rE;:placing referehces to lithe Civil Service 
Commission" and "it" with IIAttorney General," and each rerence to 
"Civil Service Commission" with "Offibe ,of Personnel Management." 
These changes complete the ft\in. resporisibility for t 
appointment of voting, rights examiners from the Civil Service 
Commission to Attorney General and\~ubstitute correct referenc 
es to the Off of Personnel Management for the outdated referenc

'es to the C ServicE;: commission., \: 

Paragraph (3) of section 2 amends section 8 the Act to shift the, 
responsibility for the assignment of ~oting rights observers from 
the I Service Commi~sion (now the IOffice of Personnel Manage- ' 
ment) , at the ,request of the AttornelyGeneral, to the Attorney , 
General alone. This is accomplished Iby, striking out the phrase 
'''the Civil Service Commission may assign, at the request of the 
Attorney General," and' replac it wi1ththe phrase " t Attorney 
General may assign.", 

Paragraph (4) of section 2 amends section 9(b) of Act to ft 

t respons lity for :promulgatioh of procedural regulations 

and for instructing examiners concernirtgapplicable State law from 

the Civil Service Commission (now the Office of Personnel Manage

ment) , after consultation with the IAttqrney General, to' the 

Attorney General alone. This is accom~lished by striking out the, 
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phrase "the Civil Service Commissi0n and the Commission shall, 
after consultation with the AttornellY General," and rep ing it 
:~~~l t,~e phrase "the Attorney Generl and the Attorney General 

Paragraph (5) section 2 amends se~tion 9(c) of the Act to grant 
subpena power to the Attorney General\,rather than the Civil Service 
Commission. This is accomplished by:striking out the phrase "its 
own motion the Civil Service Commission" and replacing it with the 
phrase "the Attorney ,General's own ~otion,the Attorney General 
shall." The paragraph' also substitutes "Attorney Gene "for 
"Commission" specifying be w~om a United States District 
Court may an appearance by any individual who re to obey 
such a subpena. 

Paragraph (6) of sectiori 2 amends sedtion 13 of the Act to require 
that certain listingprocedureste*minated whenever the Attorney 
General, so termines rather than whenever the Attorney General 
notifies Civil Service Commissi~m. This is accomplished by 
striking out t phrase "notif s thelCivil Se Commis~ion" and 
replacing it with the phrase "so determines." , ,,' '.' I' . , 
Section 3 the bill provides that tpe amendments made by the Act 
shall t effect· on the date ena~tment of the Act. 

, " I" 
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EXECUTIVE OFFICE OF THE PRESIDENT 
I 

Washington, D. ~. ' 

FAX TRANSMITTAL <cbVER SHEET 

, DATE: 
05-Apr-93 

TO: 
DONSIASTRONG 

SUBJECT: 

DOJ CONTACT FOR PRESLEY BIlL 

FROM: 

. GERRI L. RATLIFF (202) 395~j883 
OFFIC~ OF MGMT AND BUDGET, LRD 

I 

If there are any problems receiving this transmission, 
please call the sender, or (202) 395-7370. 
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You asked for the name of a DOJ civii Rights Division person who 
could discuss the practical impact bf enactment of the Presley 
bill." Steven Rosenbaum, 307-3143, ~as the first name they gave 
me, but he'll be out until Thursday: If you·want to call before 
then, call Rebecca Wertz, 514-6342. " " 
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MIK£ SYNAII, f;lf':lAHOMA GeORGE W GEKAS, Pf}./W,'il,VANJA 


PATRICIA :;CllfUJ£OEA. COtOHADO HOWARO COBLE. NOll1l1 '.;H-!OllN"
~ongress of the Itlnited ~tates 
OAN GUCkMMi, I/',AN$AS LAMAR $, SMITH. fFXA:; 

BARNEY HfANI( MAS5ACHUSEnS STEV(N SCHlff. NtW Mcneo 

CHARLES t SCHUMER. NEW YORK JIM RAMSTAD, MINNl:;fJ~/.flouse of lRepresrntatiUes
HOWARD t U[FlMAN. CAlifORNIA EL TON GAUEGLY. CAUr(;GhIA 

RICK BOllCHER, VIRGINIA I CHAJ.RES T. CANAOY. FUJf:fOA 
JOHN BRYANT. TEJ(A$ COMMITTEE ON THE JUDICIARY 80B INGUS, SOUTH CAkfJlINA 

GEORGE E. SANGM£t!iTEA. 11.1 INOIS , r ' BOB GOODlA TTE. I/IfHIJ~j'A 

CRAIG A. WASHINGTON, TEXAS 
JAC K REED. RHODE ISLAND 2138 RAYBURN HOUSE OFFICE BUILDING 

MAJORHY-77S-J9!J IJERROLD NADUR, NEW YORk 
ROBERT C. SCOTT. VIRGINIA MINORITY-725-6906WASHINGTON, DC 20515-6216 
DAVID MANN. OHIO 
MELVIN L WATT. NORTH CAROLINA 
XAVIER BECERRA. CAUfORNIA 

To: Members, Subcommittee on Civil 
and Constitutional Rights 

From: Don Edwards, Chairman 

Re: H.R. 174, voting Rights Extension Act of 1993 

Date: March 17, 1993 

On March 18, 1993, a hearing will be held to focus on the Presley 
v. Etowah County Commission decis~on and the legislative 

response; this decision has affected the scope of the voting


• I •Rl.ghts Act of 1965 (the "VRA"). ]n the near future, we wl.II hold 
a second hearing to focus on another decision with voting rights 
implications, West Virginia Univer.sity Hospitals, Inc. v. Casey. 
Both decisions are described below. The hearing will be held at 
11:00 AM in 2237 Rayburn. I ' 
Background 

In March 1991 and 'January 1992, the Supreme Court rendered two 
decisions that affect the VRA. In January 1992, the Court held 
in Presley v. Etowah County Commi~sion that when newly-elected 
Black officials were stripped of their duties by majority white 
county councils in Etowah County and Russell County, Alabama, 
these changes were, not coveredby1section 5 of, the VRA. The 
Court found that such changes did1not have a "direct relation to 
voting and the electiori process. II I Section 5 of the VRA requires 
that voting changes contemplated in a covered jurisdiction 
(Alabama, Alaska, 'Arizona, Georgia, Louisiana, Mississippi, South 
Carolina, Texas, and Virginia, and certain counties in ' 
California, Florida, Michigan, Ne~ Hampshire, New York, North 
Carolina, and South Dakota) must be precleared by the Attorney 
General or the'District Court for/the District of Columbia. 

In March 1991, the Court held in West Virginia University 
Hospitals, Inc. v. Casey that the/ fees incurred by experts in 
civil rights litigation may not b~ shifted to the losing party as 
a part of attorney's fees under 42 U.S.C. 1988. The court found 
that without explicit reference t~ expert witness fees, such fees 
were not contemplated by section 11988. The VRA,has no such 
explicit reference; therefore, sihce the West Virginia decision, 

http:SENS[NHHI.Nt


.. 

2 

successful voting rights plaintiffs have lost a great deal of 
money. A fee shifting scheme is 6ritical if the purpose of the 
Voting Rights Act is to be supported.

I 

Legislative Response 

H.R. 174, .the voting Rights Extension Act of 1993, was introduced 
in response to the two Supreme CoJrt decisions. H.R. 174 
clarifies and amends the VRA in the following manner: 

ADDI~ION OF EXPERT EXPENSES. I· H. R. 174 amends the VRA to 
allow the prevailing party, other than the United States, to 
be reimbursed for reasonable !expert expenses~ Such expenses 
include research and travel expenses, as well as expert 
fees. These expenses are a tiecessary part of litigating 
voting rights cases and withdut expense 'shifting, parties

I. • • are unable to contemplate and W1n vot1ng r1ghts cases. 

ADDITION OF REASONABLE EXPENSIES OF LITIGATION. It is 
important to amend the VRA sd that reasonable litigation 
expenses are also included in! the fee shifting scheme. West 
Virginia University Hospitalsl may be construed as excluding 
other litigation related expebses from the definition of 
attorney's fees. Such expensbs include out-of-pocket 
litigation expenses which wou:ld otherwise be billed to the 
client. \ 

CLARIFICATION OF "PROCEDURE W[TH RESPECT TO VOTING". H.R. 
174 amends section 5 of the Abt to include language that 
prevents the implementation, prior to preclearance, of a 
change in procedural rules, voting practices or transfers in 
the decisionmakingprocess that would affect the powers of 
an elected official or positi6n. 

. . - I 
CLARIFICATION OF "STANDARD, PRACTICE, OR PROCEDURE". 
,t , I

Sect10n 2 1S amended to clar1fy that procedural rules, 
voting practices, or transfer~ of decisionmaking authority 
that impair th~ power of an elected official or position are 
included in the definition of "standard, .practice or 
procedure." 
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l02D CONGRESS

,.;<".' . HOU$E OF REPRESENTATIVES2d. Session· '. 

VOTING RIGHTS EXTENSION ACT OF 1992 

JULY 8, W!l2-Committed to the Committee of the Whole House on the State of the 
Union and ordered to be printed 

Mr. BROOKS from the Committee on the Judiciary, 
submitted the following I 

REPORT 

together with 

DISSENTING VIEWS 

[To accompany 5236] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on the Judiciary; to whom was referred the bill 
(RR. 5236) to amend the Voting Rights Act of 1965 to cl$.rify cer

, . tain' aspects of its coverage and to provide for recovery of .addition
al litigation expenses by litigants, having considered the same, 

..'." 	 report favorably thereon without amendment and recomrriend that 
the bill do pass. 

SUMMARY AND PURPOSE 

H.R. 5236, the Voting Rights Extension Act of 1992, reE!ponds to 
,", .. two Supreme ,Court decisions. First; the bill amends th~ Voting 

Rights Act of 1965 to clarify terms used in sections 2 and 5 that 
have a significant impact. on the scope or the Act. Second!,' the bill 
ensures that successful private plaintiffs are reimbursed by the 
losing party· for expert fees. 

'HEARINGS 

RR. 5236 is' the prod'uCt of a hearing before the Subcommittee on 
Civil "and Constituti6nal' Rights concerning the Voting Rights Act 
on April 8, 1992. ' 

59-006 

.'.. ' 
I: 
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lO3D CONGRESS ,''';, ' ";R-' ,'1,:1,'4'\-:: : '. . .,'lSTSESS"rdN' fI". '. ' 

To am~nd the Voting Rignts 4~t 9f 1965, to clarify certa~.l1,;:asp~ctsof its 
, . coverage and to 'provide fOr the' recoverY of additional litigation expenses 

by litigants. 

I 
IN THE HOUSE OF REPRESENTATIVES , , I 

J~lJARY 5, 1993 . 
I " , " 

Mr. EDWARDS of California introduced the following billiWhich was referred 
. to the COfumittee on the Judiciary 

" , 
, ' 

\ 

. N BILL ' 

I ' , , , ", 

To a~e'ndthe Voting Rights Act of 1965 to clarify certain" 
, , aspects of its coverake and to provide for the recovery' 

of additionallitigatioJ expenses by litigants. 
i 

1 Be it enacted by ~he Senate and House of Representa

,2 tives of the United Sta~es ofAmerica in Congress assembled, 
I ' 

3 SECTION 1. SHORT TITLE. ' 

4 ' This Act may be cited as the "Voting Rights Exten

5 sion Act of 1993". 

6 SEC. 2. CLA;RIFICATION OF CERTAIN DEFINITIONS. 

7 Section 14(c) of the Voting Rights Act of 1965 IS 

8 amended by adding at the end the following: 

PHOTOCOPY 
PRESERVATION 

. ~ .. ' ~.." .. 
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"(4) . As used in section 5, the term 'proce<;lure 'with 

' r~spect to v6ting"ip:CludeS"~1lY cfia~ge of procedural rules, 
': '\,,:.',' .:," . 

voting practices, or transfers of decision making authority 

th~t·affect. the poters or" anelecte9 .offiGial or pqsition~ 
. "(5) As used i~ section 2, the term, "stahdar'rl, prac-

I . 
tice, or procedUre"\ includes arty procedural rule, voting 

pra~tice, or transfelof decision making a~thority that im

pairs the powers of an elected official or position.". 
. I 

SEC. 3. EXPERT EXPiNSES. , . . 

Section 14(e) of the Voting Rights Act of 1965']s 

amended by insertiJg ", reasonable expert expenses, 'and 
. I ' : 

other reasonable litigation expen§es" before "as part of 

the costs". 

o 





11" t~r §uprrmr Oluud of t~t '1nttrb ~tatr11 
. OCTOBER TERM, 1991 

No. 90-711 

LAWRENCE C. PRESLEY, ETC., APPELLANT 

V. 

ETOWAH COU·NTYCOMMISSION, ET AL. 

No. 90-712 

ED PETER MACK, ET AL., APPELLANTS 

V. 

RUSSELL COUNTY COMMISSION, ET AL. 

___~_________~____ _____________ON_.4PPEAL-FROM-THE-UNITED-STXTES-DlSTRICT-COURT _ 
FOR THE MIDDLE DISTRICT OF ALABAMA 

BRIEF FOR THE UNITED STATES 
AS AMICUS CURIAE SUPPORTING APPELLANTS 

INTEREST OF· THE UNITED STATES 

These consolidated appeals present the question 
whether a transfer of decisionmaking authority from one 
elected official or set of officials to another official or set 
of officials is a change "with respect to voting" subject 
to preclearance under Section 5 of the Voting Rights Act 
of 1965, 42 U.S.C. 1973c. Under Section 5, the Attorney. 
General is responsible :for reviewing voting changes sub
mitted by covered jurisdictions for administrative pre

(1) 
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QUESTIONS PRESENTED 

The ultimate question presented in both cases is 
. whether! a transfer of decision making authority from one 
elected official or. set of officials to another official or. set 
of officidls is a "change with respect to voting" covered 
by Sectipn 5 of the Voting Rights Act of 1965, 42 U.S.C~ 
1973c, regardless of whether the officials serve the same 
or diffdrent voting constituencies and regardless of 
whetherI the transferred authority is more or less imw 
portant than other duties of the office. 

1. Inl No. 90-711, the specific question is whether a 
county commission's decision to transfer authority to 
determirle road work priorities from· individual commiSw 
sioners ~lected from single-member districts to the enw 
tire com:mission is a change Iiwith respect to voting" un
der Section 5. 

2. Inl No. 90-712, the specific question is whether a 
State's t,ransfer of road work authority from county com
missione1rs elected at large from' residency districts to a 
county ~ngineer appointed by the commission is a change 
"with rekpect to voting" under Section 5. 

(I), 



'-=' 
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clearance. The Attorney General also has authority un
der the Act to bring actions to prevent unprecleared 
changes from taking effect. The Court's resolution of 
these cases will affect the scope of the Attorney General's 
duties under Section 5. 

On April 11, 1991, in response to this Court's invita
tion, the Solicitor General submitted a brief expressing 
the views of the United States. The brief generally sup
ported appellants' position and recommended that the 
Court note probable jurisdiction in both cases. The 
United States also participated as an amicus curiae in 
the district court. 

STATEMENT 

1. On November 1, 1964 (the date Section 5 of the 
Voting Rights Act became applicable to appellees, see 42 
U.S.C. 1973b (b) ), the Etowah COUI).ty Commission con
sisted of five members: four commissioners elected at 
large but re':juired to reside in separate "residency dis

---h'icrs~" anaacnairmanerectedaClarge:-J~S:-App:A4~1 

The four commissioners each exercised complete control 
over a road shop, crew and equipment in their respective 
residency districts. Ibid. The commission allocated 'road 
funds to each district based on projected need. Ibid. The 
four "road commissioners" then unilaterally determined 
work priorities in their own" districts. Ibid. 

In 1986, the Commission entered into a consent decree 
resolving litigation under Section 2 of the Voting Rights 
Act of 1965, 42 U.S.C. 1973. J.S. App. A4-A5. The de
cree expanded the Commission to six members, all of 
whom eventually would be elected from single-member 
districts. Icl. at A5. Two commissioners were elected 
from districts in December 1986; Appellant Presley, 

1 The district court's opinion is reproduced in the appendices to 
the Jurisdictional Statements in both No. 90-711 and No. 90-712; 
references herein to "J.S. App.~' may be found in the appendix to 
either filing. 

first black commissioner in Etowah County in recent his
tory, is one of these two. Under the decree, two of the 
at-large holdovers ran from districts and were elected in 
1988; the other two were to run from districts in 1990. 
Ibid. 

The consent decree specified that the commissioners 
elected in 1986 were to have the same duties as the foul' 
holdovers. J.S. App. A5. In August 1987, however, the 
Commission passed a "road supervision" resolution pro
viding that each of the four holdover commissioners 
would continue to exercise authority over road operations 
in their districts. Ibid. The resolution further provided 
that the "old four" would oversee road work throughout 
Etowah County. Id. at A5-A6. The resolution assigned 
non-road duties to the two new commissioners. Id. at A6. 
The effect of the resolution was to strip the two new 
commissioners of any supervisory authority over road 
operations. Not surprisingly, the road supervision reso
lution was passed by a vote of four to two, over the oppo
sition of the two new commissioners. Id. aLA5. ____ 

On the same day, the Commission adopted a second 
resolution by an identical vote of four to tWQ. J.S. App. 
A6-A7. This resolution abolished the practice of allocat
ing road funds to districts. Instead, the resolution pro
vided that road funds would be· retained in a common· 
fund for use without regard to district lines. Ibid. The 
effect of this "common fund" resolution was to transfer 
authority to determine funding priorities from individual 
commissioners to the entire commission. "Neither the road 
supervision resolution nor the common fund resolution 
was submitted for preclearance. 

2. On November 1, 1964, the Russell County Commis
sion consisted of three members elected at large from 
"residency districts." J.S. App. A2. In 1972, as a result 
of a court order to comply with the one-person, one-vote 
rule, the Commission was expanded from three" to five 
members. Phenix City, the largest city in the county, 
became" the fourth residency district; two commissioners 
were required to reside there. Ibid. 

http:COUI).ty
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the system adopted in 1972, each of the three 
rural commissioners exercised authority over a separate 
eoad shop. J.S. App. A2. . (The two Phenix City com
missioners lacked such authority, because Russell County 
generally does not fund or maintain city roads. See id. 
at A2 n.2). The three rural commissioners each set road 
work priorities, bought equipment, and hired and man
aged personnel within their districts. Id. at A2-A3. Each 
commissioner also approved funding for routine work. 
ld. at A3. Funding for new or major construction, how
ever, required Commission approvaL Id. at A3 n.3. A 
county engineer, appointed by the Commission,' assisted 

road commissioners in carrying out their responsibil-
Id. at A3~ . 

In 1979, after an investigation uncovered corruption 
in Russell County's road operations, the Alabama legis
lature enacted a statute transferring all responsibility for 
road work to the county engineer.J.S. App. A3. The 
1979 statute requi'res the engineer to perform road work 
\\Lithout-regard~to-djst-rict-lines,chereby-establishing . wha t----
is known as a "uriit system." Ibid. The 1979 statute was 
not submitted for preclearance. 

In 1985, the Commission entered into a consent decree 
to resolve litigation under Section 2 of the Voting. Rights 
Act. J.S. App. A4. Under this decree, the Commission 
was expanded from five to seven members, with each 
member elected from a single-member district. Ibid. Ap
pellants Mack and Gosha were elected to office under this 
system in 1986, and became the first two black commis
sioners in recent history. Ibid. 

3. In 1989, appellants filed suit in federal district 
C'ourt alleging that the conduct of road operations in 
Etowah and Russell Counties violated previous court 01'

deI'S, the Fourteenth and Fifteenth Amendments, Title 
VI of the Civil Rights Act of 1964, and Section 2 of the· 
Voting Rights Act. J.S. App. A7. Thereafter, appellants 
:Hnended their complaint to allege that Russell County's 

preclear its transfer of road authority to the 

5· 

county engineer, and Etowah's failure to preclear the 
road supervision and common fund resolutions, violated 
Section 5 of the Voting Rights Act. Ibid. A three-judge 
court was convened to consider the Section 5 claims. Id. 
at A7-A8. 

The court held that transfers of authority are subject 
to Section 5 preclearance when they -"effect a significant 
relative change in the powers exercised by governmental 
officials elected by, or responsible to, substantially differ
ent constituencies of voters." J.S. App. A13-A14. Since 
minority groups often have different levels of voting 
strength in· different constituencies, the court explained, 
a transfer of authority from an official elected by one 
constituency to an official elected by another may have a 
potential for discrimination. Id. at A14. Such a poten
tial is unlikely to exist, the court thought, when the offi
cials are elected by the same constituency. Ibid. Even 
when officials with different constituencies are involved, 
the court added, "minor orinconsequeritial" transfers of 

-----authority-do~not-have-a-"significant~potential-impact··on·--
voting rights." Ibid. 

Applying these principles, the court concluded that Rus
sell County's transfer of road supervision authority from 
the individual commissioners to the county engineer was 
not a change covered by Section 5, because both the com- . 
missioners and the engineer ultimately were answerable 
to the same constituency-the entire Russell County elec
torate. J .S. App. A16-A18. Although individual com
missioners were required to reside in a particular dis
.trict, the court explained, they "were elected by, and thus 
politically responsible to, all the voters of Russell County." 
Id. at A16. Similarly, the county engineer, although ap
pointed, is responsible to the commissiop, and that body 
is responsible to all county voters. Id. at A16-A17. 

The court also concluded that Etowah County's com
mon fund resolution did not require preclearance. The 
court acknowledged that the common fund resolution 
transferred authority between officials with different con
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stituencies. Before enactment of the resolution, individ
commissioners elected from, or facing election from, 

single-member districts could determine priorities for 
road repair in their own districts; afterwards, the entire 
commission had this authority. J.S. App. A18-A19. The 
court nonetheless concluded that this change did not 
affect voting since the power to set internal priorities was 
"minor and inconsequential" compared to the entire com
mission's authority, both before and after the resolution, 
to determine the amount of money to be allocated to each 
district. Id. at A19. 

In contrast, the court held that Etowah County's road 
supervision resolution was covered by Section 5. J.S. App. 
A20-A21. The court concluded that" [t] he potential for 
discrimination posed by this change is blatant and obvi
ous." Id. at A20. The court explained that" [w] hereas 
before 1987 all the voters of Etowah County participated 
in choosing the commissioners responsible for road man
agement, the 1987 resolution stripped the voters in [two] 

(districts * * * of any electoral influence over such com
\ missioners." Ibid. Thus, "[a] uthority over the most im
/ portant aspect of county governance was shifted from
f officials responsible to the entire county to offici~ls (albeit 
; the same individuals) responsible to only two thlrds of the 

county's voters." Id. at A20-A21.2 _ 
Judge Thompson dissented in part. He agreed with 

majority that Etov,rah County's. road supervision res
olution was subject to the preclearance requirement, but 
dissented from the court's conclusion that the common 
fund· resolution did not require preclearance. J.S. App. 
A27-A33. In concluding that the power to set internal 
priorities was comparatively insignificant, Judge Thomp
son said, the majority ignored the realities of road oper
ations in Etowah County. Id. at A32. The allocation of 
funds among districts "has n~ver been a bone of con

2 Etowah County subsequently repealed the road supervision res
olution, and has not cross-appealed from this portion of the district 
court's rulinl!. 90-711 Mot. to Aff. 2 n.3. 
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tention." Ibid. Instead, a "commissioner's real authority 
lies * * * in how those funds are used after they are 
allocated." Ibid. In Judge Thompson's view, "[t] he com
mon fund resolution and the road supervision resolution, 
working together, took this authority away from the two 
new commissioners and gave it exclusively to the four 
holdover commissioners." Ibid. 

Judge Thompson also dissented from the court's con
clusion that Russell County's transfer of road authority 
from individual commissioners to the county engineer did 
not constitute a change affecting voting. J.S. App. A33
A35. According to Judge Thompson, the court's holding 
ignored the possibility that the cqmmissioners might have 
been more accountable to voters in their residency dis
tricts than to those outside their districts. ld.. at A34. 
More fundamentally, Judge Thompson disagreed with 
the majority's conclusion that transfers of authority are 
covered by Section 5 only when they occur between offi
cials with different constituencies. Pet. App. A35-A36. 
The-question-whether-there-is-a-potentiaLfor-discrimina~ 
tion, he thought, should not be decided on the basis of a 
rigid rule. ld. at A37-A38. If a limiting principle were 
required, Judge Thompson stated, he would find it suffi
cient for plaintiffs to show that "there has been a sig
nificant and fundamental change in the nature of the 
duties traditionally exercised by elected officials." ld. at 
A38. 

SUMMARY OF ARGUMENT 

1. A change in the decisionmaking power of an elected 
official- is a change "with respect to voting" covered by 
Section 5 of the Voting Rights Act. Congress intended 
Section 5 to be applied broadly. In deciding whether a 
change is subject to preclearance, the court's inquiry is 
limited to whether the change has the potential for dis
crimination. See NAACP v. Hampton County Election 
Comm'n, 470 U.S. 166, 181 (1985). Moreover, any change 
with respect to voting, no matter how small or minor, is 
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subject to preclearance. See Allen v. State Bd. oj Elec
tions, 393 U.S. 544, 566-568 (1969). In addition, it is 
no\\' firmly established that Section 5 applies not only 
to practices that directly affect voter registration and 
balloting, but to all practices that affect "the power of a 
citizen's vote." Id. at 569. 

Some reallocations of the power of elected officials 
plainly affect the power ofa citizen's vote. For example, 
eliminating all the powers of an elected body would re
duce citizens' votes for members of that body to a nullity. 
Because such changes could have a racial purpose or 
effect, they have the potential for discrimination and are 
covered by Section 5. 

If all reallocations of authority were outside the scope 
of Section 5, a covered jurisdiction could negate the elec
tion of a candidate favored by minority voters simply 
by reallocating the successful candidate's authority to 
other elected or appointed officials. That would defeat 
the purpose of Section 5, which is to bar measures that 

__:w:ollld~e~ade_the_:r.emediesfor_'[oJing_discrimination 
contained in the Act itself." South Carolina v. Katzen
bach, 383 U.S. 301, 335 (1966). Accordingly, the lower 
courts and the Department of Justice consistently have 
recognized that some reallocations of authority are cov
ered by Section 5. 

We agree with the district court that not all changes 
in the powers of elected officials are subject to preclear
ance. But we disagree with the standard devised by the 
district court, which l'equires preclearance only if the 
change involves (1) officials responsible to different con
stituencies, and (2) relatively important duties. In our 
view, transfers of authority are covered by Section 5 when. 
they implicate an elected official's decisionmaking author
ity. Such changes go to the core of a citizen's voting 
power, and therefore are subject to preclearance. 

The district court erred in concluding that transfers 
between officials who serve the .same constituen~y have 
no potential for discrimination. Transfers of power from 

9 

a larger to a smaller body, or from a body for which 
single-shot voting is permitted to one for which such 
voting is prohibited, for instance, obviously have the 
potential to be discriminatory, even though both bodies 
are elected by the same constituency. In fact, the At-, 
torney General has objected to transfers of authority I 
between officials serving the same constituency on at least} 
three occasions. In addition, the "same constituency" rule l 
is inconsistent with this Court's decision in City oj Lock-
hart v. United States, 460 U.S. 125 (983), which held 
that expansion of a body from three to five members re
quired preclearance even though both the smaller body 
and the larger body were elected by the same constituency. 

The district court also erred in concluding that rela
tively unimportant transfers of authority are not sub
ject to preclearance. The statute plainly states that Sec
tion 5 applies to "any * * * standard, practice, or pro
cedure with respect to voting," 42 U.S.C. 1973c (em
phasis added), and it is well settled that there is no de 
minimis excepti()TI to the r>reclearance requirement. See 

. Allen, 393 U.S. at 566. An exception for "minor?' trans
fers of authority would be difficult to administer and 
would undermine the prophylactic purpose of Section 5. 
The district court's standard also blurs the distinction 
between the question whether a change is subject to pre
clearance (which turns on whether changes of that type 
have the potential for discrimination) and the question 
whether the change should be precleared (which turns 
on whether the particular change at issue would have a 
discriminatory purpose or effect). Because changes in 
the decisionmaking power of an elected official have the 
potential for discrimination, all such changes are subject 
to preclearance. Whether the purpose or effect is present, 
and the weight to be given the State's legitimate interests, 
are matters to be considered after the submission has 
been made. 

2. The reallocations of authority at issue here must be 

submitted for preclearance. In Russell County, decision
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making authority. concerning road matters was trans
ferred from individual commissioners elected at large to 
a county engineer appointed by the commission. Simi
larly, Etowah County's common fund resolution trans
ferred authority to decide the priority of road projects 
from individual commissioners elected from single-mem
ber districts to the commission as a whole. 

ARGUMENT 

I. 	A CHANGE IN THE DECISIONMAKING POWER 
OF AN ELECTED OFFICIAL IS A CHANGE WITH 
RESPECT TO VOTING REQUIRING PRECLEAR
ANCE UNDER SJi,:CTION 5 

The central question presented by these appeals is 
whether a change in the' decisionmaking authority of an 
elected official is a change "with respect to voting" under 
Section 5 of the Voting Rights Act of 1965. The district 
court held th~t such changes are covered by Section 5, 
but only when they involve a "significant relative change" 

-inpower-between officials-who-are" elected" by;-or-respon;;; _. 
sible to, substantially different constituencies of voters.'" 
J.S. AI3-AI4. We agree that a change .in an elected 
official's authority can be a change with respect to voting. 
In our view, however, a change in the decisionmaking 
authority of an elected official is covered by Section 5 even 
if the officials involved are responsible to the same con
stituency, and even if the authority at issue may be 
viewed as relatively minor or inconsequential. Under 
this standard, the changes at issue here require pre
clearance. 

A. Section 5 Applies To All Changes That Affect ClThe 
Power Of A Citizen's Vote" 

Section 5 of the Voting Rights Act provides that cer
tain States and political subdivisions, including appellees, 
may not implement "any voting qualification or prerequi
site to voting, or any standard, practice,' or procedure 

with respect to voting" without first obtaining preclear

ance from the United States District Court for the Dis

trict of Columbia or' the Attorney General. 42 U.S.C. 

1973c. To receive preclearance, a covered jurisdiction' 


- must show that a proposed change "does not have the 

purpose .and will not have the effect of denying or abridg:

ing the right to vote on account of race or color, or [mem


. bership in a language minority group]." Ibid. 
This Court has recognized that Section 5 draws a sharpp 

distinction between the procedural question whether a( 
change is subject to preclearance and the substantive \. 
question whether the change should be prec1eared. In'~ 
deciding the first question, a court may not inquire into 
whether the change has a discriminatory purpose or effect. 
See NAACP v. Hampton County Election Comm'n, 470 . 
U.S. 166, 181 (1985); McCain v. Lybrand, 465 U.S. 236, f 
250n.17 (1984); Pe-rkins v. Matthews, 400 U.S. 379, f 
383-385 (1971) . Instead, the inquiry is limited to 
whether'the challenged alteration has the "potential for ( 
discrimination." Hampton County, 470 U.S. at 181; \ 

-:-Doughe'f'ty-County" Bd:orEduc--:-v-:-White, 439 U~S-:-32~,--'
42 (1978).' Moreover, a court may not exempt from 
preclearance changes it views as insignificant. The plain 
language of the statute makes the preclearance require
ment applicable to any change with respect to voting, no 
matter how small or minor. See Allen v. State Bd. of 
Elections, 393 U;S. 544, 5(36-568 (1969) ("It is signifi
cant that Congress chose not to include even * * * minor 
exceptions in § 5, thus indicating an intention, that all 
changes, no matter how small, be subjected to § 5 scru- . 
tiny."). See also Perkins v. Matthews, 400 U.S. at 387. / 
See generally Hallstrom v. Tillamook County, 493 U.S.' 
20, 25 (1989) (Courts "are not at liberty to create an 
exception where Congress has declined to do so"). 

The'Voting Rights Act defines "vote" and "voting" 

include "all action necessary to make a vote effective." 42 

U.S.C. 1973l(c) (1). Relying on this broad definition, and 

. Congress's refusal to make any exceptions to Section 5's 
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. tices that directly affect the process by which voters arepreclearance requirement: this Court held in Allen that 
Section 5 is not limited to changes directly affecting the 	 ~.(t~ registered and cast their ballots, but also to· all practices 

~'V~' that affect "the power of a citizen's vote." Allen, 393 casting of a ballot. 393 U.S. at 563-569. The Court ex

plained that" [t]he right to vote can be affected by a dilu

~ 
• ..j U.S. 

. 
at 569. 


tion of voting power as well as by an absolute prohibition 

B. Some Reallocations Of Authority Are Covered Byon casting a ballot." [d. at 569. Allen held, inter alia, t 	 Section 5 that a change from district to at-large voting, and a 

change from an elected county superintendent of educa Some changes in the powers of an elected official plainly 
tion to a superintendent appointed by the board of edu affect the power of a' citizen's vote and therefore are cov-. 
cation, were covered by Section 5.3 393 U.S. at 569-570. ered by Section 5. To take an extreme example, a change 

In subsequent cases, this Court has reaffirmed the eliminating all of a county commission's powers and 
broad definition of Section 5 coverage adopted in Allen. In making that body purely ceremonial would reduce the 
Perkins v. Matthews; 400 U.S. 379 (1971), the Court citizen's vote for county commissioners to a virtual nUllity. 
held that annexations which enlarge the number of eligi Cf. Allen, 393 U.S. at 569-570 (change making an elective 
ble voters are covered by Section 5 because they dilute office appointive is covered by Section 5). Less drastic 
"the weight of the votes of the voters to whom the fran changes in the authority of an elected body can also 
chise was limited before the annexation." 400 U.S. at affect the power of a citizen's vote. For example, stripping 
388. In Georgia v. United States, 411 U.S. 526, 532-533 a school board of its power to set the tax rate would 
(1973), the Ccurt held that Section 5 applies to legisla- diminish the voting power of citizens who vote in school 

_tiye_reappm...tiomnents since the~ too can dilute minority board elections, even if the school board were to retain 
voting power. And in City· oj Lockhart v. United States, . other significant powers. After the change, a vote for-
460 U.S. 125, 131-132, 134-135 (1983), the Court held . school board members, although not meaningless, would 
that the preclearance requirement applies to the intro mean less than it did before. And such a diminution in 
duction of numbered posts and staggered terms, because voting power could have a racial purpose or effect and 
such devices may frustrate the use of single-shot voting, thus have the potential for discrimination. 
a technique that permits minority voters to concentrate Although this Court has not yet decided whether 
their vote behind a single candidate. [d. at 135. changes in the powers of an elected official or group of 

Congress reenacted Section 5 in 1970, 1975, and 1982. officials are covered by Section 5, the Court has held that 
With each reenactment, Congress has reaffirmed the valid- ~. . a change from a three-member elected body to a five
ity of Allen's interpretation of congressional int~nt. See /V member elected' body required preclearance, because it 
S. Rep. No. 417, 97th Cong., 2d Sess. 6-7 (1982) , S. Rep. ~pf 	 changed the voting power of the individual members of 

..No. 295, 94th Cong., 1st Sess. 16 (1975); Dougherty the three-member body. City oj Lockhart v. United States, 
County Bd. oj Educ., 439 U.S. at 38-39; Georg1'a v. United t supra. As the Court explained in Lockhart, "[i] n moving 
States, 411 U.S. at 533. Thus, it is now firmly established' from a three-member commission to a five-member coun
that the preclearance requirement applies not only to prac- cil, [the city] has changed the nature of the seats at 

issue....... For example, [two of the old seats] now 
3 In all, the Court's opmlOn in Allen decided three consolidated constitute only 40% of the council, rather than 67% of 

cases from Mississippi and one case from Virginia. See 393 U.S. the commission." 460 U.S. at 131. Given Lockhart's hold-
at 547. 
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ing that reducing the power of an individual member of 
an elected body by increasing the size of the body requires 
preclearance, it is difficult to see how reducing the power. 
of the entire elected body can fall outside the scope of 
Section 5.~ 

A decision excluding all reallocations of authority from 
the scope of Section 5 would have far-reachfng conse
quences. Since the enactment of the Voting Rights Act, 
minority voters in many jurisdiCtions have elected candi
dates of their choice to office for the first time in recent 
history. If transfers of authority were not subject to 
preclearance, a jurisdiction could negate the election of 
a minority candidate to a governing body by taking away 
the official's authority and reallocating it to other offi
cials over whom minority voters have'less influence. This 
would defeat the purpose of Section 5, which is to pre
vent covered jurisdictions from implementing measures 
that would "evade the remedies for voting discrimination 
contained in the Act .itself." So'uth Carolina v. Katzen

. bach, 383 U.S. 301; 335 (1966). 
-,--i-TlieEfowah---:County case illustratesthisaa:nger~ Tm;;; 

mediately after a minority-supported candidate was 
elected to office for the first time in recent memory, the 
commission stripped him of all authority over road work. 
The district court found that the potential for discrimi
nation against minority voters posed by this change was 
"blatant and ,obvious." J.S. App. A20. 

The lower courts have uniformly concluded that a 
change in the authority of elected officials can be a 
change with respect to voting. In Horry County v. United 

~ In McCain v. Lubrand, 465 U.S. 236 (1984), state legislation 
changed the governing body of a county from an appointed com
mission to an elected council with increased legislative powers. The 
parties stipulated that this legislation incorporated changes with 
respect to 'Toting, and the Court therefore was not required to 
address the issue. The Court nevertheless noted that "several 
changes are suggested," including "the basic reallocation of au
thority from the state legislative delegation to the Council." 465 
U.S. at 250 n.17. 

15 

States, 449 F~ Supp. 990 (D.D.C. 1978) (three-judge 
court), a state statute increased the powers of the county 
commission and provided that commissioners would be 
elected rather than appointed by the governor. The stat
ute also transferred most of the duties of the county 
chairman to an administrator appointed by the commis-, 
sion. The court held that the first change "reallocate 
governmental powers among elected officials voted upon 
by different constituencies," and therefore was subject to 
preclearance. Id. at 995. The court also concluded that 
the duties of the chairman "are sufficiently different that 
in this respect [the statute] constitutes a change in elec
toral practices requiring preclearance under Section 5 of 
the Voting Rights Act." Ibid. Similarly, in Hardy v. 
Wallace, 603 F. Supp. 174 (N.D. Ala. 1985) (three-judge 
court), a state statute transferred the authority to ap
point the Greene County racing' commission from the 
county's state legislative delegation to the governor. The 
court held that thjs change was subject to Section 5 
preclearance because of "its effect on the power of the 

--------~'voters.p_Id_;_at-1-78;_T_he-court-explained-that-''thetrans--
fer of appointment authority to the governor, over 99.70/0 
of whose constituents are not· inhabitants of Greene 
County, substantially dilutes the power of the voters in 
Greene County by effectively eliminating the power of 
such voters over the Commission." Id. at 179.5 See also 
County Council oj Sumter County v. United States, 555 
F. Supp.694 (D.D.C. 1983) (three"'judge court) (transfer 

.5 The Department of Justice originally concluded that the legisla
tion at issue in Hardy v. Wallace was subject to preclearance, rely
ing in part on Horry County v. United States, supra. See 603 F. 
Supp. at 179-180 (decision letter of June 18, 1984). On recon
sideration, the Department concluded that while "it would be wrong 
to conclude that no reallocation of governmental power can ever be 
considered a change 'with respect to voting:" the particular change 
at issue was not covered by Section 5. See 603 F. Supp. at 181-182 
(decision letter of Oct. 31, 1984). Further experience with Section 

.5 has now led us to the view that we were right the first time, as 
the court in Hardy v~ Wallace determined. See pp. 17-23, infra. 
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of legislative power formerly shared by county legislative 

delegation, state legislature, and governor to local gov

erning body requires preclearance) ; Robinson v. Alabama 

State Dep't of Educ., 652 F. Supp. 484 (M.D. Ala. 1987) 

(transfer of authority from county school board to city 

school board requires preclearance). 


The Attorney General, whose interpretation of Section 

5 is entitled to "considerable deference," NAACP v. 

Harnpton Co'unty Election Comm'n, 470 U.S. at 178-179, 

has long treated certain changes in the power of elected 

officials as changes 'with respect to voting. The Depart

ment of Justice first focused on reallocations of authority 

in 1975, when South Carolina enacted "home rule" legis

lation authorizing its counties to adopt their own forms 

of local government and to assume increased powers. The 

Department precleared this enabling legislation, but noti

fied the State that each implementation of it by a local 

government would require a separate preclearance. The 

State sought clarification of whether preclearance would 

be required in cases in which the county assumed in

... cl~eas.e.d_powe.rs_bJJJret.a.ine.d~its_exis.ting fQ..J:'m oLgoy_exnu.-=---________. 
ment. In response, the Department stated that "changes 
in the powers and duties of the governing entity brings 
the transition within the purview of Section 5 even though 
the structure of the governing body remains the same." 
Letter from J. Stanley Pottinger to Daniel R. McLeod 
(Dec. 19, 1975) 1'epTinted in App., infra, 2a. Since 1975, 
the Department of Justice consistently has treated home 
rule and other similar transfers of authority as changes 
with 'respect to voting requiring preclearance under Sec
tion 5. During this period, we have objected to transfers 
of authority on at least eight occasions.6 In addition, the 

(i The Department has objected to the following transfers of au

thority: (1) Mobile, Alabama, March 2, 1976, involving a transfer 

of administrative duties from the entire commission to individual 

commissioners; (2) Charleston, South Carolina, June 14, 1977, in

yolving a transfer of taxing ,authority from the legislative delega

tion to the county council; (3) Edgefield County, South Carolina, 
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Department has precleared numerous other transfers of 
authority submitted by jurisdictions after finding the 
absence of discriminatory purpose and effect. 

C. Changes In The Power Of Elected Officials Are Sub· 
ject To Preclearance When The Changes Reallocate 
Decisionmaking Authority 

In our view, the hard question in this case is not 
whether a change in the power of an elected official can 
ever constitute a change with respect to voting requiring 
preclearance under Section 5-it plainly can-but rather 
whether the district court employed the correct standard 
to distinguish those changes that require preclearance 
from those that do not. The Department of Justice con
sidered this question when it amended its Section 5 regu
lations in 1987, but did not attempt to provide an all
encompassing answer. At that time, we stated that 
"(w]hile we agree that some reallocations of authority 
are covered by Section 5 (e.g., * .. .. 'home rule'), we do 
not believe that a sufficiently clear principle has yet 

.emerged. distinguishing-covered-from-noncovered-realloca--- ..
tions." J.S. App. A15 n.13. 

Since 1987, several cases, including this one, have 
forced us to grapple with this issue further and have led 
us to conclude that transfers of authority that implicate 

February 8, 1979, involving a transfer of increased taxing power 
to the county council; (4) Colleton County, South Carolina, Sep
tember 4, 1979, involving a transfer of authority to tax for school 
purposes from the legislative delegation to the county council; (5) 
Brunswick and Blynn County, Georgia, August 16, 1982, involving 
the abolition of separate city and county commissions and the trans
fer of their powers to a consolidated commission; (6) Hillsborough 
County, Florida, August 29, 1984, involving a transfer of power over 
municipalities from the legislative delegation to the county com
mission (objection was withdrawn because the county made clear 
that it did not intend to effect such a transfer); (7) Waycross, 
Georgia, February 16, 1988, involving a change in the duties of the 
mayor; and (8) San Patricio, Texas, May 7, 1990, involving a trans
fer of voter registration duties from the county clerk to the county 
tax assessor. 
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an elected official's decisionmaking authority are covered 
by Section 5. Changes that affect an elected official's 
authority to make decisions-to legislate, tax, spend, set 
school curricula, approve road and bridge projects, and 
so forth-go to the core of the citizens' voting power. 
Changes that do not affect an official's power to make 
decisions generally have no such potential to dilute the 
power of a citizen's vote. Although such changes may be 
of interest to the officeholders, officeholders are not pro
tected by Section 5. Accordingly, such changes are' out
side the scope of Section 5,7 

The district court adopted a different standard for 
distinguishing between . covered and uncovered changes. 
According to the district court, transfers in authority are 
covered only when they 11) involve officials who are re
sponsible to different voting constituencies, and (2) the 
duties transferred are not minor or inconsequentiaL' 
These limitations cannot be squared with the language 
and purposes of Section 5. 

7 The decision in Rojas v. Victoria Indep. School Dist., Civ. A. No. 
V-87-16 (S.D. Tex. Mar. 29, 1988), aff'd, 490. U.S. 1001 (1989), 
illustrates this distinction. In Rojas, a school board replaced its 
rule that any board member could place items on the board's agenda 
with a rule giving the board president authority to require that 
items be placed on the agenda only at the request of two board 
members. This change did not affeet the range of matters over 
which the school board could make decisions. Nor did it affect the 
power of individual members to influence those decisions, since de
cisions of the board required a majority vote both before and after 
the change. Moreover, the board's rules of procedure required a 
second to initiate discussion or bring a matter to a vote. Accord
ingly, the new agenda setting policy was not a change "with respect 
to voting" requiring preclearance under Section 5. For the same 
reason, a transfer of authority from a legislative body to a committee 
to make recommendations concerning proposed legislation would not 
be covered by Section 5, because the entire body retains the author
ity to decide whether to adopt the legislation. More generally, a 
transfer of authority to give advice or make recommendations would 
also be outside the reach of Section 5. 
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1. 	 The District Court's "Different Constituency" 
Rule Is Too Narrow 

The district court correctly recognized that transfers 
between officials with different voting constituencies can 

, create the potential for discrimination, since "identifiable 
racial or ethnic groups of voters will often have differ
ent levels of voting strength in different constituencies." 
J.S. App. A14. The court erred, however, in concluding 
that transfers of authority between officials who serve the 
same constituency have no discriminatory potential. 

To cite one example, if two elected bodies serve the 
same constituency, but one has many members while the 
other has only a few, minority voters may have a greater 
opportunity to elect a candidate of their choice to the 
larger body. See City of Lockhart, 460 U.S. at 136 
(minority voters elected a candidate of their choice for 
the first time when the council expanded from three to 
five members). Consequently, a transfer' of authority 
from the larger to the smaller body would have the 
potential to discriminate against minority voters. Simi

------larly,-ifminority voters use single-sliot~vofing to elect-
their preferred candidate to a county school board, and 
the authority to tax for school purposes is then shifted 
to a county commission where single-shot voting is pro
hibited, there is a potential for diluting minority voting 
strength, even if both the school board and the commis
sion are elected at large by all residents of the county. 
Still again, if minority voters elect a mayor of their 
choice because of special circumstances (e.g., the minor
ity candidate ran unopposed, see Thornburg v. Gingles, 
478 U.S. 30, 51 (1986)), and authority to appoint city 
officials is then transferred to the city council, the change 
is potentially discriminatory even where both the mayor 
and the city council are chosen by the same electorate~ 

Our disagreement with the district court's "different 
constituency" rule is by no means academic. On at least 
three occasions, the Attorney General has objected to 
transfers of authority between offi~ials serving the same 
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constituency. In one case (Mobile, Alabama, March 2, 
1976), a three-member commission elected at-large 
sought to transfer administrative responsibilities exer

. '. .. t' d"d I b fcIsed by the entIre commISSIon 0 m IVI ua mem ers 0 
. ., d' I d th t th the commission. Our mvestIgatlOn ISC ose a e pur

pose of this reallocation was to forestall any possibility of 
a change to single-member districts (on the theory that 
it would be inappropriate to permit one area of the city 
to elect an official with city-wide responsibilities). In 
another case (Colleton County, South Carolina, Septem
ber 4, 1979), the State transferred the authority to levy 
taxes for school purposes from the county's state legisla
tive delegation to the county council, both of which were 
elected at-large by county residents. Our investigation 
uncovered evidence that the representatives to the legisla
tive delegation had sought the support of black voters and 
had been responsive to their needs, while representatives 
to the county council had not. In the third case (San 
Patricio, Texas, May '7, 1990), the Attorney General 
objected when a county transferred the authority to reg

----.isteI'---votel'S-f'l'om-the-eounty-Glel~k-to-the-eounty-tax-asses-

sor, both of whom are elected at-large .by the entire 
county. Our investigation revealed that the purpose of 
the change was to retaliate against the county clerk for 
cooperating in a Section 5 review of an unrelated voting 
change. These objections demonstrate that the district 
court's "different constituency" test too narrowly defines 
the circumstances under which preclearance should be 
required. 

In addition, the district court's "different constituency" 
rule is inconsistent with Lockhart. As discussed above, 
this Court held that the transfer of power from a three-
member body to a five-member body was covered by Sec
tion 5, even though both bodies served the same voting 
constituency. Under the district court's "same constitu
ency" rule, such a change would be outside the scope of 
Section 5. See also Horry COJlnty, 449 F. Supp. at 995-, 
996 (transfer of administrative functions. from chair

man elected at-large to administrator appointed by Coun
cil elected at large is a covered change). i' 

I, 
2 Th I NEt' T S t' 5 F M' . ere s 0 xcep lOn 0 ec lOn or mOl"Cl' 

lUnges 

. The district court also erred in holding that transfers 
of authority that can be characterized as relatively minor 
or inconsequential need not be precleared under Section 
5. The district court concluded that such transfers do 
not require preclearance because they do not have "a 
significant potential impact on voting rights." J.S. App. 
A14. But that is not the statutory test; as noted above, 
the preclearance requirement is not limited to changes 
with a "significant" impact on voting rights. On the con
trary, the language of the statute makes the preclearance 
requirement applicable to "any * * * standard, practice, 
or procedure with respect to voting," no matter how 
small or minor. 42 U.S.C. 1973c; see Allen, 393 U.S. at 
566. When minority voters lose the power to use their 
vote to affect a governmental decision, their voting power 
has-been-diminished-.That-they-retain-the-power-to-in--
fluence what a court may.regard as more important mat
ters does not redeem that loss. 

Not only does the district court's approach lack roots 
. in the statute itself, but its standard would be difficult 

to administer. In many cases, the Department of Justice 
would find it necessary to conduct an extensive investiga
tion simply to decide whether a change is subject to pre
clearance. Covered jurisdictions would face a similar bur
den in deciding whether they are required to submit a 
change. Even after investigation, it may not be clear on 
which side of the line a particular change falls. Matters 
that are very important to some voters may be of no im
portance at all to others. For these reasons, the district 
court's standard would invite litigation in every case to 
determine the question of coverage. That baleful result 
would defeat the purpose of administrative preclearance, 
which is "to provide a speedy alternative method of com
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pliance to covered States." Morris v. Gressette, 432 U.S. 
491, 503 (1977). More fundamentally, the district court's 
standal=d would undermine the prophylactic purpose of 
Section 5 by permitting the covered jurisdiction to decide 

a transfer of authority is important enough to 
requh'e preclearance. See MeGa.in, 465 U.S. at 246 (Sec
tion 5 must be interpreted "in light of its prophylactic 
purpose and the historical experience which it reflects"). 

3. 	 Tile District Court's Standard Confuses The 
Questions Whether A Change Is Subject To Pre
clearance And Whet/ler The Cllange Should Be 
Precleared 

The district court's standard also blurs the distinction 
between the procedural question whether a change must 
be submitted for preclearance and the substantive ques
tion whether the change should be precleared. This 
Court's decision in Perkins v. Matthews, supra, illustrates 
the difference between these two inquiries. In Perkins, the 
district court held that a jurisdiction's annexation did 
not-ha-ve-to-be-pl,eclea:red-because-blacks-still-constituted 
a majority of the voters after the annexation. 400 U.S. 
at 385-386. Similarly, the court did not require the jur
isdidion to preclear a change from single-member dis
tdcts to at-large elections because blacks would still have 
the power to elect the candidates of their choice in at
large elections. Finally, the district court held that 
changes in the location of polling places did not require 
preclearance since the changes were dictated by necessity. 

This Court reversed, holding that the district court had 
effectively inquired into the merits of whether the changes 
had the purpose or effect of discriminating against mi
nority voters--a function reserved for the Attorney Gen
el'al and the United States District Court for the District 
of Columbia. 400 U.S. at 386. The Court explained that 
annexations that enlarge the number of eligible voters, 
changes to at-large election systems, and changes in poll
ing places are practices that can, in particular cases, dis
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criminate against minority voters. Accordingly, this 
Court held that all such changes must be precleared. Id. 
at 387-394. 

That principle applies here. A change in the decision
making power of an elected official has an effect on 
voting power of those who vote for that official, and that 

. type of change has the potential to discriminate against 
minority voters. Accordingly, all such changes must be 
submitted for preclearance, including those that appear 
innocuous. To be sure, a showing that the officials serve 
the same constituency, and that the transfer is a minor 
one,may be important evidence that a transfer of au
thority is without a discriminatory purpose or effect and 
should be precleared. But those factors do not eliminate 
the requirement that the change undergo the preclearance 
process.s . 

II. 	THE CHANGES AT ISSUE HERE REALLOCATED 
THE DECISIONMAKING POWERS OF ELECTED 
OFFICIALS, AND THEREFORE ARE SUBJECT TO 
PRECLEARANCE UNDER SECTION 5 

For the reasons discussed above, the reallocations of 
authority at issue here must be submitted for preclear
ance under Section 5. In Russell County, decision making 
authority over road matters was transfered from indi

8 We have no quarrel with the district court's observation that 
. Section 5 "is not to be stretched beyond the point of reason and 
beyond its legitimate purposes." J.S. App. A22 n.21. Congress did not 
intend to overwhelm the Attorney General with. preclearance sub
missions. Cf. Clark v. Roe1ner, No. 90-952 (June 13, 1991), slip op. 
11. Nor did it intend to require the States to delay implementation 
of any and all changes that can be linked to voting through an 
imaginative exercise in the conceivable. But these concerns are 
satisfied by limiting Section 5 coverage to changes in an elected 
official's decisionmaking authority. Unlike the district court's stand
ard, this approach is consistent with the language and legislative 
history of Section 5, is faithful to its prophylactic purpose, and 
affords a reasonable degree of certainty about whether a particular 
change is covered. 
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vidual commissioners, elected at large from residency dis
tricts, to the county engineer, who is appointed by the 
Commission. The district court held that the change was 
not covered because it involved officials who serve the 
same constituency. For the reasons noted above, however, 
that is not sufficient to eliminate the potential for dis
crimination and therefore does not place the change out
side the scope of Section 5. The public policy reasons for 
adopting the unit system may well support preclearance 
once the change is submitt~l And the fact that the com
missioners are' answerable to all the voters of Russell 
County, and the county engineer is answerable to the 
commissioners, may also support the County's argument 
for preclearance.o But those facts do not obviate the 
need to go through the process. 

The Etowah common fund resolution also requires pre
clearance. That resolution removed the power of indi
vidual commissioners to decide which road projects in 
their districts would receive priority. Consequently,' it in

a transfer of decisionmaking power concerning 
"the most important aspect of county governance" (J.S. 
App. 20) from one set -of officials to another. See Ala. 
Code § 23-1-80 (1975 & Supp. H'90) (principal respons

of county commissions is to maintain roads and 
bridges), ,The district court held that preclearance was 

"Although the district court concluded that the county commis
sioners and the county engineer answered to the same constituency, 
in fact apI)ointed officials genel:ally are not "answerable" to the 
electorate in the same sense as elected officials. (If they were, 
changes in the authority of appointed officials would be no less 

to preclearance than changes in the decisionmaking author
ity of elected officials.) Appointed officials may be subject to job 
protection of various kinds that insulates them from elected officials 
and voters. Even where an appointed official serves at the pleasure 
of an elected official, moreover, a vote against the elected official does 
not automatically translate into a "vote" against the appointed offi
cial. See Allen, 3!)3 U.S. at 569·570 (holding that change from 
elected superintendent of education to superintendent appointed by 
the board of education is subject to preclearance). 

25 

'not required because the power to set internal priorities 

is not as important as the power to determine overall 

funding. While this may be so, voters clearly have an 

interest in how both functions are performed. If the 

road to a voter's home is one the voter's commissioner 

would schedule for paving but the county commission as 

a whole would not, the transfer of authority to set road 

work priorities from the former to the latter may be

to that voter-an extremely important change. 


. The Etowah common fund resolution was passed while 
the Commission was undergoing a transition from' an at
large system to single-member districts. Good government 
considerations might well call for different allocations of 
powers depending on whether members of an elected body 
ser:ve specific districts or at large. At-large members 
may, for example, be expected to have the concerns of 
the entire county in mind in setting prioritie~, while 
members serving only a specific district might have more 
parochial concerns~ The State's legitimate public policy 
reasons for a change are appropriately weighed in de
termining-whether--that-change-should-be -precleared.--
See Hou.ston Lawyers' Ass'n v. Texas Attorney General, 
Nos. 90-813 & 90-974 (June 20, 1991) ,slip op. 6 
("State's justification for its electoral system is a proper 

factor for the courts to assess in a racial vote dilution 

inqujry.") . But the facts of the Etowah County case 

illustrate why such justifications should be weighed dur

ing the preclearance process. As a result of the common 

fund resolution, individual commissioners were stripped 

of their power to determine district funding priorities 

almost immediately after minority voters were able to 

elect a commissioner of their choice for the first time. 

Such a change clearly warrants Section 5 review. to 


to In No. 90~712, appellants contend (J.S. 4-6) that a change with 

no potential for discrimination at the time it is implemented (and 


. therefore not subject to preclearance), may nevertheless become sub· 
ject to preclearance at a later date if subsequent changes-here, a 
change from at large voting to single member districts-create a 



26 

CONCLUSION 

The district court's judgment should be reversed, and 
the case should be remanded for the entry of appropriate 
relief. 
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potential for discrimination. In our view, the changes at issue in 
this case were subject to the preclearance requirement at the time 

were made. Accordingly, the Court need not reach this addi
tional contention. But if the Court were to reach this question, the 

of the United States is that a change not subject to pre
clearance at the time it is implemented may not thereafter become 

to preclearance because of subsequent, unanticipated changes. 
The rule appellants argue for is not derived from the language or 
legislative history of Section 5, and would impose an unwarranted 
degree of uncertainty on state and local governments. Of course, 
efforts to evade the preclearance requirement by implementing a 
covered change in two or more steps are subject to preclearance. 
In addition, if a covered jurisdiction fails to submit a change that 
is subject to preclearance, and the Department of Justice thereafter 
reviews it, it wiII consider intervening developments in determining 
whether to interpose an objection. See City of Rome v. United 
StlltC.~, 446 U.S. 156, 186 (1980).' 

APPENDIX 

i[Dec. 19, 1975] 

Honorable Daniel R. McLeod 
Attorney General 
State of South Carolina 
P.O. Box 11549 
Columbia, South Carolina 29211 

Dear Mr. Attorney General: 
This is in reference to your letter of September 9, 

1975, concerning the adoption of a form of govern
ment by subdivisions in South Carolina under the 
provisions of Act R-396, the Home Rule Act .. You 
requested clarification of a statement in my previous. 
letter concerning the need for Section 5 preclearance 
of assigned forms' of government which may include 
situations where no modification of existing govern:
ment is involved. I apologize for the delay in re
sponding. 

With regard to counties, if a county is either as
signed a form of government or retains a form of 
government which is identical in every respect to that 
which was in effect, without intervening change, 
since November 1, 1964, or has been implemented 
since November 1, 1964, and which has met Section 
5 preclearance, then there would not be a change in 
a voting procedure within the meaning of the Voting 
Rights Act of 1965; However, Section 14-3701 (b) 
provides that the type of government which will be 
assigned in the event a county does not elect to adopt 
another form of government will be a form "most 
nearly corresponding to the form in effect immedi
ately prior to {July 1, 1976]". It thus appears that 
the Act anticipates that the exact form of govern
ment which is in effect on July 1, 1976, will prob
ably not be assigned by operation of the Act and this 

(la) 
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expectation would seem to be warranted at least in 
most cases in view of the broad new powers bestowed 
upon the governing body under the Home Rule Act. 

In light of the Supreme Court's admonition in 
Allen v. State Board of Elections, 393 U.S. 544, 563 
(1969), that Congress intended "that all changes, no 
matter how small, be subjected to Section 5 scrutiny", 
we believe that changes in the powers and duties of 
the governing entity brings the transition within the 
purview of Section 5 even though the structure of the 
governing body remains the same. However, in the 
event that procedures under the Home Rule Act 
should result in a county's retaining its previous 
form of government with powers and duties un- . 
changed, then, of course, there would not be a change 
within the meaning of Section 5. 

Likewise with regard to municipalities, if the form 
of government which a municipality adopts under the 
provision of Part II, Article 2, of the Act is identical 
~ili~~i~eris~~ilie~Rirnti@~ilieR~eLri~o~d~__________~________---~~~ 
described in Section 6 of the Act, then, there would 
not be a change in voting under Section 5. However, 
if the new form of government which is selected by 
this municipality is different in any respect, including 
changes in the powers and duties of the affected en
tities, or if a municipality forfeits its articles of in
corporation, then such action will constitute a change 
under Section 5. 

o I hope that we have been able to clarify this mat
ter for you. If we may be of further assistance, 
please do not hesitate to contact us. 

Sincerely, 

J. STANLEY POTTINGER 


Assistant Attorney General 

Civil Rights Division 


* u. S. GOVERNJUNT PRINTING OffiCii I 1991 2820el 20626. 
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PRESLEYv. ETOWAH COUNTY COMMISSION ET AL. 
I 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

THE MIDDLE DISTRICT OF ALABAMA 


No. 90-711. ArJed November 12, 1991-Decided January 27, 1992" 
I 

Section 5 of the ~oting Rights Act of 1965 requires a covered jurisdic
. tion to obtain either judicial or administrative preclearance before 
enforcing any n;ew "voting qualification or prerequisite to voting, or 
standard, practice, or procedure with respect to voting." In various 
Alabama counti~s, voters elect members of county commissions whose' 
principal functi~n is to supervise and control county road mainte
nance, repair, apd construction. In No. 90-711, the Etowah County 
Commission, wi.thout seeldng 'preclearance, passed, inter alia, its 
"Common Fund Resolution," which altered the prior practice of 

. allowing each c~mmissioner full authority to determine how to spend 
funds allocated to his own road district. The resolution was passed 
by the four holdbver members of the commission shortly after appel. 
lant Presley, a black man, and another new member were elected 
from districts established under a consent decree, the tenns of which 
were precleared ~by the Attorney General. In No. 90-712, the Russell 
County Commi~sjon adopted a "Unit System," which abolished 
individual road :districts and transferred responsibility for all road 
operations to the county engineer,a commission appointee. Neither 
the commission'~ resolution nor implementing state legislation was 
submitted for pteclearance. Subsequent litigation led to a consent 
decree, which w~s precleared by the Justice Department without any' 
mention of the Unit System changes, and under the terms of which 

. I
appellants Mac~and Gosha were elected as Russell County's first 
black county cohunissioners in modern times. They, along with 

I 
I 

*Together .with tfo. 90-712, Mack et al. v. Russell County Commission 
et al., also on appeal from the same court • 

. , I 
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Presley, fiiled suit in the District Court, alleging, among other things, 
that Eto~ah and Russell Counties had violated § 5 by failing to 
obtain pr~clearance for, respectively, the Common Fund Resolution 
and the a?option of the Unit System. A three.judge court convened 
pursuant to 28 U. S. C. § 2284 held that neither matter was subject 

Ito § 5 preclearance. . 
Held: Neith1er the Common Fund Resolution nor adoption of the 'Unit 

System ~asa change "with respect to voting" covered by" §5. 
pp. 8-18·1' .. ' . 

(a) AUel(l- v. State Board of Elections, 393 U. S. 544, and this 
Court's later decisions reveal a consistent requirement that changes 
subject to §5 pertain only to voting. Without implying that the four 
typologies exhaust the statute's coverage, it can be said that the 
cases fall within one of the following contexts: (1) changes in the 
manner ofl voting; (2) changes in candidacy requirements and qualifi
cations; (3) changes in the composition of the electorate that may vote 
for candid~tes for a given office; and (4) changes affecting the cre
ation or abolition of an elective office. The first three categories 
involve ch~nges in election procedures, while all the examples within 
the fourth !category might be termed substantive changes as to which 
offices are. elective. But whether the changes are of procedure or 
substance,: each has a direct relation to voting and the election 
process. ErPI . 8-10. . . 

(b) The Etowah County Commission's Common Fund Resolution 
was not subject to § 5's preclearance requirement. It is not a change 
within an~ of the categories recognized in A/kn or the later cases; 
rather, it concerns only the internal operations of an elected body and 
the .distri~ution of power among officials and, thus, has no direct 
relation to! or impact on, voting. The view advanced by appellants 
and the United States-to the effect that any act diminishing or 
increasing la local official's power would require preclearance-would 
work an urlconstrained expansi on of § 5's coverage beyond the statuto
ry langua~e and congressional. intent by including innumerable 
enactmentS, such as budget measures, that alter the power and 
decisionma:king authority of elected officials but have nothing to do 
with voting, and fails to provide a workable standard for distinguish
ing betwee:n governmental decisions that involve voting and those 
that do no~ Some standard is necessary, for in a real sense every 
decision taken by government implicates voting, yet no one would 
contend thkt Congress meant the Act to subject all or even most 
government decisions in covered jurisdictions to federal supervision. 
pp. 11-14·1 . . . ' 

(c) The ~ussell County Commission's adoption of the Unit System 
and its conComitant transfer of operations to the county engineer do 
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not constitute a change covered by § 5. There is not I even an argu
able basis for saying that the Unit System's adoption tits within Rny 
of the first three categories of changes in voting rules that this C0urt . . , I 
has recognized. As to the -fourth category, the argument that the 
delegation of authority to an appointed official is kimilar to the 
replacement of an elected. official with an appoint~d one and is 
therefore subject to § 5 under Bunton v; Patterson, decided with Allen, 

. supra, ignores the rationale for the Bunton holding: The practice in 
question changed an elective office to an· appointive6ne. Here, the 
citizens of Russell County may still vote for memberJ of the county 
commission. The fact that those commissioners exerciJe less authori
ty than they on~e did is a routine matter ofgovernm~ntal adminis
tration that does not in itself render the Unit System ia rule govern
ing voting. Because the county commission retairis substantial 
authority. including the power to appoint the county engineer and set 
his or her budget, this Court need not consider whethe1r an othen\;se 
uncovered enactment might under some circumstanJes rise to the 
level of a de facto replacement of an elected office witH an appointive 
one, within the Bunton rule.. pp. 14-16. I 

(d) Although the construction placed upon the Act by the Attorney 
General is ordinarily entitled to considerable deference, this Court 
need not defer to the United States' interpretation th~t the changes 
at issue are covered by §5, since that section is unarhbiguous \\;th 

. respect to the question whether it covers changes othet than changes 
in rules governing voting: It does not: See, e. g., Chevron U. S. A 
Inc: v. Natural Resources Defense Council, Inc., U. S. 837, 
842-844. pp. 16-17. 

Affirmed. 

KENNEDY, J., delivered the opinion of the Court, in whi 
C. J., and O'CONNOR, ScALIA, SOUTER, and 
STEVENS, J., filed a dissenting opinion, in which WHITE 
JJ., joined. 

REHNQUIST, 
JJ., joined. 
BLACKMUN, 
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SUPREME COURT OF THE UNITED STATES 

Nos. 90-711 AND 90-712 

. . 
LAWRENCE C. PRESLEY, ETC., APPELLANT 

90-711 v. . '.' I 
. ETOWAH COUNTY COMMISSIONET h. 

I 

ED PETER MACKAND NATHANIEL GOSHA'l
i 

III, ETC., 
. ' APPELLANTS· 

90-712 v.' i 

, RUSSELL COUNTY COMMISSION ET AL. 
I

ON APPEALS FROM THE UNITED STATES DISTRIC1T COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

[January 27, 1992] 

JUSTICE KENNEDY delivered the opinion of the Court. 
In various Alabama counties voters elect ~embers of 

county commissions whose principal function is tb supervise 
and control the maintenance, repair, and construbtion of the 
county roads. See Ala. Code. §§11--:3-1, 11-3-f1O (1975). 
The consolidated appeals now before us concern certain 
changes in the decisionmaking authority of the elected 
members on two different county commission~, and the 
question to be decided is whether these were chJnges "with 

, respect to voting" within the meaning of §5 of 'the Voting 
Rights Act of 1965, 79 Stat. 439, as amended, ~2 U. S. C .. 
§1973c. The case has significance well beyoBd the two 
county commissions; for the appellants, and' United 
States as amicus curiae, ask us to adopt a embracing 
the routine actions of state and local at all 
levels. We must interpret the provisions which 
require a jurisdiction covered by the Act to either 
judicial or administrative preclearance before any 
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I 
new "voting qualification or prerequisite to voting, or 

. standard, pr'actice, or procedure with respect to voting."1 
I 
I 

I As set forthlin 42 U. S. C. §1973c, §5provides: . 
"Whenever ~ State or political subdivision with respect to which the 

prohibitions sJt. forth in section 1973b(a) of this title· based upon 
determinationsj made und~r the first sentence of section 1973b(b) of this 
title are in effe~t shall enact or seek to administer any voting qualifica
tion or prerequisite to voting, or standard, practice, or procedure with 
respect to voti~g different from that in force or effect on November I, 
1964, or wherie~er aState or political subdivision with respect to which 
the prohibitionk set forth in section 1973b(a) of this title based upon 
determinationsj made under the second sentence of section 1973b(b) of 
this title are in effect shall enact or seek to administer any voting 
qualification or !prerequisite to voting, or standard, practice, or procedur~ 
with respect to ~oting different from that in force or effect on November 
1, 1968, or whenever a State or political subdivision with respect to 

I 

which the proh~bitions set forth in section 1973b(a) of this title based 
upon determinations made under the third sentence of section 1973b(b) 
of this title ar~ in effect shall enact or seek to administer any voting 
qualification or Iprerequisite to voting, or standard, practice, or procedure 
with respect to roting different from that in force or effect on November 
1, 1972, such State or subdivision may institute an action in the United 
States District Court for the District of Columbia for a declaratory 
judgment that such qualification, prerequisite, standard, practice, or 
procedure does not have the purpose and will not have the effect of 
denying or abriaging the right to vote on account of race or color, or in 
contravention df the guarantees set forth in section 1973b(f)(2) of this 
title, and unle~s and until the court enters such judgment no person 
shall be deniea the right to vote for failure to comply with such 
qualification, prereqUisite, standard, practice, or procedure: Provickd, 
That such qual~fication, prerequisite, standard, practice, or procedure 
may be enforced without such proceeding if the qualification, prerequi. 
site, standard, ~ractice, or procedure has been submitted by the chief . 
legal officer or other appropriate official of such State or subdivision to 

I . 
the Attorney ~neral and the Attorney General has not interposed an 
objection withirl sixty days after such submission, or upon good cause 
shown, to facilitate an expedited approval within sixty days after such 
submission, thei Attorney General has affirmatively indicated that such 
objection .will not be made. Neither an affirmative indication by the 
Attorney that no objection will be made, nor the Attorney 
General's fai to object, nor a declaratory judgment entered under this 
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I 

To determine whether there have been charges with 
respect to voting, we must compare. the challenged practices 
with those in existence before they were adoptetI. Absent 
relevant intervening changes, the Act requires Ius to use 
practices. in existence on November 1, 1964, as our standard 
of com parison. . 

A 

We consider first the Etowah County Commission. On 
November 1, 1964, commission members were ~lected at 
large under a "residency district" system. 'Ilhe entire 
electorate of Etowah County voted on candidates for each of 
the five seats. Four of the seats corresponded to I the four 
residency districts of the county. Candidates wer~ required 
to reside in the appropriate district. The fifth m~mber, the 
chainnan, was not subject to a district residency require
ment, though 'residency in the county itself was ~ require
ment. 

Each of the four residency districts functioned as a road 
district. The commissioner residing in the district: exercised 
control over a road shop, equipment, and road cre:w for that 
district. It was the practice of the commission to vote as a
collective body on the division of funds among thJ road dis
tricts, but once funds were divided each com!missioner 
exercised individual control over spending priorities within 

section shall bar a subsequent action to enjoin enforcem~nt of such 
qualification, prerequisite, standard, practice, or procedure. In the event 
the Attorney General affirmatively indicates that no will be 
made within the sixty-day period following receipt of a 
Attorney General may reserve the right to reexamine the ".,. ..,u,,,~,,,,,,, 
additional information comes to his attention during the 
sixty-day period which would otherwise require objection 
with this section. Any action under this section shall 
determined by a court of three judges in accordance with 
of section 2284 of title 28 and any appeal shall lie to. the 
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his district. The chairman was responsible for overseeing 
the solidi waste authority, preparing the budget, and 
managing the courthouse building and grounds. 

Under h consent decree issued in 1986, see Dillard v. 
Crensha~

I County, No. 85--T-1332-N (MD Ala., Nov. 12, 
1986), the. commission is being restructured, so that after a 
transition: period there will be a six-member commission, 
with eachl of the members elected by the voters of a differ
ent distrih. The changes required by the consent decree 

I . 
were precleared by the Attorney General. For present 
purposes, lit suffices to say that when this litigation began 
the commission consisted of four holdover members who 
had been bn the commission before the entry of the consent 
decree ana two new members elected from new districts. 
Commissioner Williams,. who is white, was elected from 
new district 6, and Commissioner Presley, who is black, was 
elected ftom new district 5. Presley is the principal 

. appellantl.in the Etowah County case. His complaint 
relates nolt to the elections but to actions taken by the four 
holdover members when he and Williams first took office. 

On Audust 25, 1987, the commission passed the "Road 
Supervision Resolution." It provided that each holdover 
commissi6ner would continue to control the workers and 
operation~ assigned to his respective road shop, which, it 
must be remembered, accounted for all the road shops the 
county h~d. It also gave the four holdovers joint responsi
bility for qverseeiIig the repair, maintenance, and improve
ment of all the roads of Etowah County in order to pick up 
the roads in the districts where the new commissioners 
resided... The new commissioners, now foreclosed from 
exercising any authority over roads, were given other 
functions Iunder the resolution.· Presley was to oversee· 
maintenance of the county. courthouse and Williams the 
operation I of the engineering department. The Road 
Supervision Resolution was passed by a 4-2 margin, with 
the two commissioners dissenting. 

http:appellantl.in
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The same day the Road Supervision Res~lution was 
passed, the commission passed a second, t~e so-called 
"Common Fund Resolution." It provides in pa.tt that 

. I 
"all monies earmarked and budgeted for reI1air, mainte
nance and improvement of the streets, road~s and public 
ways of Etowah County [shall] be placed and main
tained in common accounts, [shall] not Be allocated, 
budgeted or designated for use in· districtsl and [shall] 
be used county-wide in accordance with deed, for the 

I 

repair, maintenance and improvement of all streets, 
roads and public ways in Etowah County which are 
under the jurisdiction of the Etowah Courity Commis
sion." App. to Juris. Statement in No. 90i711, p. 49a.. 

This had the effect of altering the prior practice of allowing 
each commissioner full authority to determine how to spend 
the funds allocated to his own district. The Etdwah County 
Commission did not seek judicial or admini~trative pre
clearance of either the Road Supervision Resolution or the 
Common Fund Resolution. The District Court held that the 
Road Supervision Resolution was subject to preclearance 
but that the Common Fund Resolution was not. No appeal 
was taken from the first ruling, so only the Cdmmon Fund 
Resolution is before us in the Etowah County!case. 

B 

We turn next to the background of the Russell County 
Commission. On November I, 1964, it had three commis
sioners. "Like the members of the Etowah COuPty Commis
sion before the consent decree change, Russell County 
Commissioners were elected at large by the ebtire elector
ate, subject to a requirement that a candidat~ for commis

. I . . 

sioner reside in the district corresponding to the seat he or 
she sought. A 1972 federal court order, se~ Anthony v. 
. . I 
Russell County, No. 961-E CMD Ala., No~. 21, 1972), 
required that the commission be expanded to include five 
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members. Tne two new members were both elected at large 
from one ne~ly.created residency district for Phenix City. 

I
the largest city in Russell County. Following the implemen
tation of thelcourt order. each of the three rural commis
sioners had individual authority over his own road shop, 
road crew, arid equipment. The three rural commissioners 
also had indiVidual authority for road and bridge repair and 
construction Iwithin their separate residency districts. 
Although funding for new. construction and major repair . 
projects was Isubject to a vote by the entire commission, 
individual commissioners could authorize expenditUres for 

I . 

routine repair' and maintenance work as well as routine 
purchase orders without seeking approval from the entire 
commission. I 
. Following the indictment of one commissioner on charges 

of corruptionl in Russell County road operations, in May 
1979 the commission passed a resolution delegating control 
over road tonstruction, maintenance, personnel, and 
inventory to the county engineer, an official appointed by 
the entire cori1mission and responsible to it. The engineer's 
previous duties had been limited to engineering and 
surveying se~ces for the separate road shops, and running 
a small crew ~evoted to pothole repair. Although the May 
1979 resolution may have sufficed for the necessary delega
tion of authority to the county engineer, compare Ala. Code 
§23-1-80 (1975) with Ala. Code §11-6-3 (1975), the 

. commission JIso requested the state legislature to pass 
implementing. legislation. The Alabama Legislature did so 

. on July 30, 1~79, w~en i.t enac~d Act No. 79-652, 1979 Ala. 
Acts 1132. It proVIdes m pertment part: . 

"Sectioh 1. All functions, duties and responsibilities 
for the cdnstruction, maintenance and repair of public 
roads. hig.hwaYs, bridges and ferries in Russell County' 
are hereJ:)y vested in the county engineer, who shall, 
insofar~· possible, construct and maintain such roads, 

n'h,,,,,,,,,,,,,' bridges and ferries on the basis ofthe county 



7 PRESLEY u. ETOWAH COUNTY COMM'N 

as a whole or as a unit, without regard to district or 
beat lines." I 

The parties refer to abolition ofthe individual road districts 
and transfer of responsibility for all road operatibns to the 
county engineer as the adoption of a "Unit ISystem." 
Neither the resolution nor the statute which authorized the 
Unit System was submitted for preclearance under §5.. 

Litigation involving the Russell County Cominiission led 
. I .

to a 1985 consent decree, see Sumbry v. Russell County, No. 
84-T-1386-E (MD Ala., March 17, 1985), that enlarged the 
commission to seven members and replaced th~ at-large 
election system with elections on a district-by-distHct basis. 
Without any mention of the Unit System chahges, the 
consent decree was precleared by the DepartmentjofJustice 
under §5. Following its implementation, appellants Mack 
and Gosha were elected in 1986. They are Russell County's 
first black county commissioners in modern time~. 

C 

In May 1989, the appellants in both cases now before us 
filed a single complaint in the District Court for the Middle 
District of Alabama, alleging racial discriminatron in the 
operation of the Etowah and·Russell County Co~missions 
in violation of prior court orders, the Constitutiorl, Title VI 

. I 

of the Civil Rights Act of 1964,42 U. S. C. §2000d, and §2 
of the Voting Rights Act, 42 U. S. C. §1973. In J series of 
amended complaints, the appellants added c1a1ms under §5. 

1The §5 clairils alleged that Etowah Countyhad violated the 
I 

Act by failing to obtain preclearance of the 1987 Road 
Supervision and Common Fund Resolutions, iand that 
Russell County had failed to preclear the 1979 bhange to 
the Unit System. Pursuant to 28 U. S. C. §2284, a three
judge District Court was convened to hear the appellants' 
§5 claims. The other claims still pend in the I Court. 

With respect to the issues now before us, a of 
the District Court held that neither the Fund 
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Resolution J the Etowah County Commission nor the 
adoption of the Unit System in Russell County was subject 

I . 
to §5 preclearance. The court held that changes in the 
responsibiliti1es of elected officials are subject to preclear
ance when they "effect a significant relative change in the 
powers exerdised by governmental officials elected by, or 

. responsible th, substantially different constituencies of vot
e'rs." App, to Juris. Statement in No. 90-711, pp. 13a-14a. 
Applying its test, the court found that the Common Fund 
Resolution in Etowah County did not effect a significant 
change, and adoption of the Unit System in Russell County· 
did not trankfer authority among officials responsible to 
different constituencies. We noted probable jurisdiction. 
We affirm thk District Court but adopt a different interpre
tation of §5 as the rationale for our decision. 

II 

We first considered the Voting Rights Act in South 
Carolina v. Katzenbach, 383 U. S. 301 (1966). Although we 

. acknowledge~ that suspension of new voting regulations 
pending preclearance was an extraordinary departure from 
the traditiodal course of relations between the States and 
the Federal Government, id., at 334, we held it consti
tutional as a permitted congressional response to the 
unremitting lattempts by some state and local officials to 
frustrate their citizens' equal enjoyment of the right to vote. 

I 

See id., at 308-315. . .. 
After South Carolina v. Katzenbach upheld the Voting 

Rights Act ~gainst a constitutional challenge, it was not 
until we heard Allen v. State Board of Elections, 393 U.S. 
544 (1969), that we were called upon to decide whe~her 
particular changes were covered by §5. There we rejected 

. a narrow corl.struction, one which would have limited §5 to 
state rules ~rescribing who may register to vote. We held 
that the section applies also to state rules relating to the 
qualification1s of candidates and to state decisions as to 
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which offices shall be elective. "Id.,. at 564-565. We ob
served that "[t]he Voting Rights Act was aimed at the 
subtle, as weli as the obvious, state regulations which have 
the effect of denying citizens their right to vote tlecause of 
their race." Id., at 565. Our decision, and its ~ationale, 
have proven sound, and we adhere to both. . 

In giving a broad construction to §5 in Allen, we noted 
that "Congress intended to reach any state enactment 
w~ich altered the election law. of a cove:ed State lin eve~ a 
mmor way." Id., at 566. RelyIng on this language and Its 
application in later cases, appellarits and the United States 
now argue that because there is no de minimis exbeption to . 
§5, t.he changes at issue here must be subject tol preclear
ance. E. g., Brief for United States as Amicus Curiae 
21-22. This argument, however, assumes the ans~ver to the 
principal question in the case: whether the changes at issue 
are changes in voting, or as we phrased it in Allen'I' "election 
law." . 

. We agree that all changes in voting must be precleared 
and with Allen's holding that the scope of §5 is bxpansive 
within its sphere of operation. That sphere coclprehends 
all changes to rules governing voting, changek effected 
through any of the mechanisms described in th1e statute. 
Those mechanisms are any ~qualification or prerequisite" or 
any "standard, practice or procedure with respect to voting.". 

The principle that §5 covers voting changes o~er a wide 
range is well illustrated by the separate cases we consid
ered in the single opinion for the Court in Allen. Allen 
involved four cases. The eponymous Allen v. Statb Board of 
Elections concerned a change in the procedurks for the 
casting of write-in ballots. 393 U. S., at 570)-571. . In 
Whitley v. Williams, there were changes in the require
ments for independent candidates· running ih general . 
elections. Id.~ at 551. The challenged procedure1in Fairley 
v. Patterson resulted in a change from single-district voting . 
to at-large voting. Id., at 550. The remaining c~e. Bunton 
v ~ Patterson, involved a statute which provided thht officials 
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who in previ9us years had been eJected would be appointed. 
Id., at 550-551. We held that the changes in each of the 

1four cases were covered by §5.. 
Our cases [since Allen reveal a consistent requirement 

that changes
i 
subject to §5 pertain only to voting. Without 

implying that the four typologies exhaust the statute's 
coverage, welcan say these later cases fall within one of the 
four factual 90ntexts presented in the Allen cases. First, we 
have held that §5 applies to cases like Allen v. State Board 

. of Elections I itself, in which the changes involved the 
manner of voting. See Perkins v. Matthews, 400 U. S. 379, 
387 (1971) (location of polling places). Second, we have 
held that §5 ~pplies to cases like Whitley v. Williams, which 
involve candidacy requirements and qualifications. See 
NAACP v. H~mpton County Election Comm'n, 470 U. S. 166 
(1985)· (charige in filing deadline); Hadnott v. Amos, 394 

I 

U. S. 358 (1969)(same); Dougherty-County Bd. ofEduc. v. 
White, 439ljJ. S. 32 (1978) (rule requiring board of educa
tion members to take unpaid leave· of absence while 
campaigning for office). Third, we have applied §5 to cases 
like Fairley Iv' Patterson, which concerned changes in the 
composition of the electorate that may vote for candidates . 
for a given office. See Perkins v. Matthews, 400 U. S., at. 
394 (chang~ from ward to at-large elections); id., at 388 
(boundary lines of voting districts); City of Richmond v. 
United Stat~s, 422 U. S. 358 (1975) (same). Fourth, we 
have made tlear that §5 applies to changes, like the one in 
Bunton v. ,affecting the creation or abolition of an 
elective See McCain· v. Lybrand, 465 U. S. 236 
(1984) : ted officials replaced by elected officials); 
Lockhart v. States, 460 U. S. 125 (1983) (increase in 
number of councilors). 

The flrst three categories involve changes in election 
procedures, . while all the examples within the fourth 
category be termed substantive changes as to which 
offices are elective. But whether the changes are of 
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procedure or substance, each has a direct relation tb voting 

and the election process. . 

In 
A comparison of the changes at issue here with those in' 

our prior decisions demonstrates that the present ~ases do 
not involve changes covered by the Act. 

A 

The Etowah County Commission's Common Fu~d Reso
lution is not a change within any of the categoriJs recog
nized in Allen or our later cases. It has no conn~ction to 
voting procedures: It does not affect the manner ot holding 
elections, it alters or imposes no candidacy quali.fic~tions or 
requirements, and it leaves undisturbed the compdsition of 

I .
the electorate. It also has no bearing on the substance of 

. voting power, for it does not increase or dimi.6.ish the 
number of officials for whom the electorate mky vote.. 
Rather, the Common Fund Resolution concerns the internal 
operations of an elected body. 

The appellants argue that the Common Fund Resolution 
is a covered change because after its enactmJnt each 
commissioner has less individual power than bJfore the 
resolution. A citizen casting a ballot for a comIri.issioner 
today votes for an individual with less authority thk before 
the resolution, and so, it is said, the value of the :vote has 
been diminished. . i 

. Were we to accept the appellants' proffered r~ading of 
§5, we would work an unconstrained expansidn of its 
coverage. Innumerable state and local enactmen~s having 
nothing to do with voting affect the . power of elected' 

. officials. When a state or local body adopts a ne~ govern~ 
mental program or modifies an existing one it will often be 
the case that it changes the powers of elected offihals. So 
too, when a state or local body alters its internal rlperating 

. . '. . . ' '. I. 
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procedures, for example by modifying its subcommittee 
assignment system, it "implicate[sJ an elected official's deci· 
sionmakingjauthority ." Brief for United States as Amiclls 
Curiae 17-18 (emphasis in original). 

Appellantk and the United States fail to provide a 
workable st1ndard for distinguishing between changes in 
rules gcivern!ing voting and changes in the routine organiza
tion and fuhctioning of' government. Some standard is 

. I 

necessary, for in a real sense every. decision taken by 
government1 implicates voting. This is but the felicitous 
consequence of democracy, in which power derives from the 
people. Yet

l 
no one would contend that when Congress 

enacted thei Voting Rights Act it meant to subject all or 
even most decisions of governmentin covered jurisdictions 
to federal sJpervision. Rather, the Act by its terms covers 
any "voting! qualification or prerequisite to voting, or 
standard, pr:actice, or procedure with respect to voting." 42, 
U. S. C. §1973c.' A faithful 'effort to implement the design 
of the statute must begin by drawing lines between those 
goveriunentat decisions that involve voting and those that 
do not. I ' 

A SimPle\' example shows the inadequacy of the line 
proffered by the appellants an~ the United Sta~es: ,l!n?er 
the appellan.ts' VIew, every tIme a covered JunsdictlOn 
passed a bridget that differed from the previous year's 
budget it w~uld be required to obtain preclearance. The 
amount of funds available to an elected official has a , I 

profound effect on the power exercised. A vote for an ill-
funded officihl is less valuable than a vote for a well-funded 
one. I ' 

No doubt in recognition of the unacceptable consequences 
oftheir view~, appellants take the position that while "some 
budget chan1ges may affect the right to vote and, under 
particular circumstances, would be subject to preclearance," . I
most budget; changes would not. Post-Argument Letter 
fromCouns~l for Appellants, Nov. 13, 1991 (available in 
Clerk of Court's case file). Under their interpretation of §5, 

http:appellan.ts
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however, appellants fail to give any workable st:Uldard to 
determine when preclearance is required. And wJre we to 
acknowledge that a budget adjustment is a voting change 
in even some instances, the likely consequence is tHat every 
budget change would be covered, for it is well settled that, 
every voting change with a "potential for discrim~nation," 

. must be precleared. Dougherty County Rd. of Edllc. v. 
White, 439 U. S., at 42. . ! 

Confronting this difficulty. at oral argument th~ United 
States suggested that we draw an arbitrary lin~ distin
guishing between budget changes and. other chang~s, Tr. of 
Oral Arg. 21-23. There is no principled basis I for the 
distinction, and it would be a marked departure from the 

.	statutory category of voting. If a diminution or increase in 
an elected official's powers is a change with r~spect to 
voting, then whether it is accomplished through a!n enact
ment or a budget shift should not matter. Even if!we were 
willing to draw an unprincipled line excluding bJdgetary 
changes but not other changes in an elected :official's 
decisionmaking authority, the result would expand the 
coverage of §5 well beyond the statutory languagei and the 
intention of Congress. • 

Under the view advanced by appellants and the United 
States,.every time a state legislature acts todirriinish o·r 
increase the power of local officials, preclearance +ould be 
required. GoverIllliental action decreasing the power of 
local officials could carry with it a potential for discrimi
nation against those who represent racial minoriti~s at the 
local level. At the same time, increasing the powet of local 
officials will entail a relative decrease in the powe~ of state 
officials, and that too could carry with it a potential for 
discrimination against state officials who t racial 
minorities at the state level. The all but limit! minor 
changes in the allocation ofpower among officials and the 
constant adjustments required for the efficient gO'~le.rn:am:e 
of every covered State illustrate the necessity . 
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formulate workable rules to confine the ~overage of §5 to its 
legitimate sphere: voting. . 

Changes rhich affect only the distribution of power 
among officials are not subject to §5 because such changes 
have no ditect relation to, or impact on, voting. The 
Etowah COrlnty Commission's Common Fund Resolution 

I 

was not subject to the preclearance requirement. 

B 

We next consider Russell County's adoption of the Unit 
System andi its concomitant transfer of operations to the 
county engineer. Of the four categories of changes in rules 
governing voting we have recognized to date, there is not 
even an ar~able basis for saying that adoption of the Unit 
System fits lmthin any of the frrst three. As to the fourth 
category, it might be argued that the delegation of authority 
to an appoUlted official is similar to the replacement of an 
elected bffic~al with an appointed on~, the change we held 
subject to §5 in Bunton v. Patterson. This approach, 
however, would ignore the rationale for our holding: "after 
the change,1 [the citizen] is prohibited from electing an 
officer formEfrly subject to the approval of the voters." Al· 
len, 393 U. S., at 569-570. In short, the change in Bunton 
v. Patterson linvolved a rule governing voting not because it 
affected a change in the relative authority of various 
governmentkl officials, but because it changed ali elective 

I. t'offilce to an appOlll lve one. . 
The change in Russell County does not prohibit voters 

"from electing an officer formerly subject to the[ir] approv
al." Allen, skpra, at 570. Both before and after the change 
the citizensIof Russell .County were able to vote for the' 
members of the Russell County Commission. To be sure, 
after the 1979 resolution each commissioner exercised less 
direct authoHty over road operations, that authority having

I 

been delegated to an official answerable to the commission. 
But as we donc1uded with respect to Etowah County, the 
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fact that an enactment alters an elected official's powers 
does not in itself render the enactment a rule governing 

. voting. .. I 
It is a routine part of gove'rnmental administration for 

appoint.ive positions to be created oreliminated,,1 and for 
their powers to be altered. Each time this occurs the 
relative balance of authority is altered in some wky. The 
making or unmaking of an appointive post often will result· 
in the erosion or accretion of the powers of somJ official 
responsible to the electorate,. but it does not fol(ow that 
those changes are covered by §5. By requiring preclearance 
of changes with respect to voting, Congress did notlmean to 
subject such routine matters of governance to. federal 
supervIsIOn. Were the rule otherwise, neither srate nor 
local governments. could exercise power in a res;ponsible 
manner within a federal system. I 

The District Court, wrestling with the. probleml we now 
face and recognizing the need to draw principled lines, held 
that Russell County's adoption of the Unit Systerriis not a 
covered change because it did not transfer powe~ among 
officials answerable to different constituencies. E~en upon 
the assumption (the assumption we reject in this cFe) that 
some transfers of power among government officials could 
be changes with respect to voting as that term i~ used in 
the Act, we disagree with the District Court's tJst. The 

. question whether power is shifted among officialsl answer
able to the same or different constituencies is quite distinct 
from the question whether the power voters exerbise over 
elected officials is affected. Intraconstituency ch~ges may

I 

have a large indirect effect on the voters while intercon
stituency changes may have a small indirect effett, but in 
neither case is the effect a change in voting for pu!rposes of 
the Act. The test· adopted by the District Courtldoes not 
provide the workable rule we seek. In any event, because 
it proceeds from the faulty premise that reallocations of 
authority within government can constitute voting changes, 
we cannot accept its approach. 
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I ' ,
We need not consider here whether an otherwise uncov· 

ered enactmeht of ajurisdiction subject to the Voting Rights 
Act might under some circumstances rise to the level 'of a 
de {acto repla~ement of an elective office with an appointive 

I ' 

one, within the rule of Bunton v. Patterson. For present 
I ' 

purposes it suffices to note that the Russell County Com
mission retai~s substantial authority, including the power 
to appoint th~ county engineer and to set his or her budget. 
The change Jt issue in Russell County is not a covered 
change. 

IV 

The United States urges that despite our understanding 
of the language of §5, we should defer to its administrative 
construction dfthe provision. We have recognized that "the 
construction placed upon the [Voting Rights] Act by the 
Attorney General ... is entitled to considerable deference." 
NAACP v. Hhmpton County Election Comm'n, 470 U. S.' 
166, 178-1791 (1985). See also United States v. Sheffield 
Board of Comm'rs, 435 U. S. 110, 131 (1978). But the 
principle has lits limits. Deference does not mean acquies
cence. As in other contexts in which we defer to an 
administrati~e interpretation of a statute, we do so only if 
Congress has not expressed its intent with respect to the 
question, and then only if the administrative interpretation 
is reasonable., See, e. g., Chevron U. S. A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U. S. 837, 842-844 
(1984). Becatlse the first of these conditions is not satisfied 
in the cases Ibefore us we do not defer to the Attorney 
General's interpretation of the Act. ' 

We do notl believe that in its use of the phrase "voting 
qualification or prerequisite to voting, or standard, practice, 
or procedure with respect to voting," 42 U. S. C. §1973c, the 
statute is ambiguous as to the question whether §5 extends 
beyond changes in rules governing voting. To be sure, 
reasonable may differ as to whether some particular 
changes in law of a covered jurisdiction should be 
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classified as changes in rules governing voting~ In that 
I 

sense §5 leaves a gap for interpretation to fill. ,See Chev
ron, supra, at 843. , When the Attorney General makes a 
reasonable argument that a contested charige ;should be 
classified as a change in a rule governing'votirig, we can 
defer to that judgment. ' But §5 is unambi~ous with 
respect to the question whether it covers, charlges other 
thaI). changes in rules governing voting: It. doesl not. The 
'administrative position in the present cases is n~t entitled 
to deference, for it suggests the contrary. T~e United 
States argues that the changes are covered by§5 because 
,they implicate the decisionmaking authority 1of elected 
officials, even though they are not changes in rules govern
ing voting. This argument does not meet' tHe express 
requirement of the statute. 

v 
Nothing we say implies that the conduct at issue in these 

cases is not actionable under a different remedihl scheme. 

The Voting Rights Act is not an all-purpose antidiscrimi

nation statute. The fact that the intrusive mec~anisms of 

the Act do not apply to other fonns of perniciouk discrimi

, nation does not undennine its utility in comfuating the 

specific evils it was designed to address. , 

Our prior caSes hold, and we reaffirm today, that every 
change in rules governing voting must be precle1ared. The 
legislative history we rehearsed in South Carolina v. Katz
enbach was cited to demonstrate Congress' conc~rn for the 
protection of voting rights. Neither the appellarits nor the 

, I 

United States has pointed to anything we said or in 
the statutes reenacting the Voting Rights Act suggest 
that Congress meant other than what it said it made 
§5 applicable to changes "with respect to rather 
than, say, changes "with respect to g:O'lleITI8mce. 

If federalism is to operate as a practical 
nance and not a mere poetic ideal, the 
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JUSTICE STEVENS, with whom JUSTICE WHIT,E and 
JUS'rICE BLACKM:UN join, dissenting.· . I 

In 1986, an important event occurred in each of two 
Alabama counties with long histories of white-dominated 
political processes. In Etowah County, a black comn{ission
er was elected to the county commission for the first time 
in recent history, and in Russell County, two black c6mmis
sioners were elected to the county commission for the first 
time in "modern times." App. to Juris. Statenient of 
Appellant Presley 4a. Because of the three resolutions at 
issue in this case-two adopted in Etowah County after 
Commissioner Presley's election and one adopted in Russell 
County before the election of Commissioners· Mabk . and 
Gosha-none of the three newly-elected blackcomzrlission-

I 

ers was able to exercise the decisionmaking authority that 
had been traditionally associated with his office. . I 

As I shall explain, this is a case in which a few p,ages of 
history are far more illuminating than volumes oflogic and 
hours of speculation about hypothetical line-d!rawing 
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allowed both pJdictabilityand efficiency in structuring 
their governmen1ts. Constant minor adjustments in the 
allocation of power among state and local officials serve .this 

. I .
elemental purpose. 

Covered changes must bear a direct relation to voting 
itself. That dirbct relation is absent in both cases now 
before us. The thanges in Etowah and Russell Counties 
affected only the' allocation of power among governmental 
officials. They h!ad no impact on the s~bstantive question 
whether a partidular office would be elective or the proce
dural question how an election would be conducted. 
Neither change involves a new "voting qualification or 
prerequisite to or standard, practice, or procedure 
with respect to ." 42 U. S. C. §1973c. 

The judgment the District Court is affirmed. 

It is so ordered. 
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problems. Initiluy, however, it is important to note that a 
different decisioh in these cases would not impose any novel 
or significant ~urden on those jurisdictions that remain 
covered under §:5 of the Voting Rights\ Act of 1965, 79 Stat. 
439, as amendea,42 U. S. C. §1973c. 

Prior to these! cases, federal courts had uniformly aireed 
with the Attorn,ey General's interpretation that §5 covered 
transfers of decisionmaking power that had a potential for 
discrimination ~gainst minority voters.2 On at least eight 
occasions sinc11975,3 the Department of Justice has 

I Alabama, like tJe other States that are covered under §5, was placed 
in that category be,bause of its history of "substantial voting discrimina
tion. D South Carolina v. Katzenbach, 383 U. S. 301, 329 (1966). 

2 See Horry CouAty v. United States, 449 F. Supp. 990 (D. C. 1978) 
,(statute proVidingl for election of public officials who were formerly 
appointed by Goyrnor required preclearance under §5); Hardy v. 
Wallace, 603 F. Supp. 174 (ND Ala. 1985) (statute changing appointive 
power over local racing commission from local legislative delegation to 
Governor requiredl preclearance under §5); County Council of Sumter 
County v. United I States, .555 F. Supp. 694 (D. C. 1983) (law that 
eliminated legal power of Governor and General Assembly over local 
affairs and vested lit in county council elected at large by county voters 
requi red preclearance under §5); Robinson v. Alabama State Department 
of Education, 6521F. Supp. 484 (MD Ala. 1987) (transfer of authority 
from Board of Education whose members were elected county-wide to one 
whose members ~ere appointed by the city council 'required §5 pre
clearance).' I 

3 The Solicitor General has advised us that the Department has 
objected to the fol1iowing transfers of authority: 

"(1) Mobile, Alaba1ma, March 2, 1976, involving a transfer of adminis

trative duties froci the entire commission to individual commissioners; 

(2) Charleston, S6uth Carolina, June 14, 1977, involving a transfer of 
taxing authority f~om the legislative delegation to the county council; (3) 
Edgefield County, ,South Carolina, February 8, 1979, involving a transfer 
of increased taXing power to the county council; (4) Col1eton County, 

, South Carolina, S~ptember 4, 1979, involving a transfer of authority to 
tax for school putposes from the legislative delegation to the county 
council; (5) ,I and BIynn County, Georgia, August 16, 1982, 
involving the of separate city and county commissions and the 
transfer of their to a consolidated commission; (6) Hillsborough 
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refused to preclear changes in the power of elected officials 
that had a potentially discriminatory" . impact ?n black 
voters. The Department has routinely precleared numerous 
other transfers of authority after determining that they had 
no discriminatory purpose or effect.s There is no kvidence 
that the prevailing practice imposed any special b~rden on 
covered jurisdictions. For example, in this fiscal !year the 
Attorney General has processed over 17,000 preclearance 
requests, and has approved over 99 percent ofthe~ without: 

. any undue delay.6 It is, therefore, simply hyperbole for the 
. .' ·1 

County, Florida, August 29, 1984, involving a transfer of ~ower over 

municipalities from the legislative delegation to the county c?mmission 

(objection was withdrawn because the county made clear thai it did not 

intend to effect such a transfer); (7) Waycross, Georgia, February 16, 

1988, involving a change in the dutiE~s of the mayor; and (8) SaP Patricio, 

Texas, May 7,1990, involving a transfer of voter registration duties from 

the county clerk to the county tax assessor." Brief for the Uni'ted States 

as Amicus Curiae 16, n. 6. . I 


• Whether a change in "any ... standard, practice or procedure with 

respect to voting," 42 U. S.C. §1973c, must be preclearediunder §5 

depends, not on whether the change "resulted in impairment of the right 

to vote, or whether [it was] intended to have that effect," butlrather. on 

"whether the challenged alteration has the potential for discrimination." 

NAACP v.Hampton County Election Comm'n, 470 U. S. 166, ~81 (1985); 

see McCain v. Lybrand, 465 U. S. 236, 250, n. 17 (1984); Dougherty 


. County Bd. of Education ·v. White, 439 U. S. 32, 42 (1978) (is~ue ')s not 
whether the provision is in fact innocuous and likely to be ap~roved, but 
whether it has a potential for discrimination"); Georgia v. Unifed States, 
411 U. S. 526, 534 (1973); Perkins v. Matthews, 400 U. S. 379, 383-385 
(1971);Allenv. State Bd. ofElections, 393 U. S. 544, 555, n. 19,558-559 
(1969). . I' 

5 Brief for the United States as Amicus Curiae 16-17 . 
.. Tr. of Oral Arg. 27. The Attorney General's percentage has undergone 

little change even though the number of submissions has incr~ased over 
time. For example, when Allen v ..State Bd. of Elections, 393: U. S. 544 
(1969), was decided, the Department of Justice had received 251;:7 
su.bmissions from States' covered under §5 and had approv~d over 99 
percent of the submissions. rd., at 549, n. 5. Figures .available in 1978 
indicated that the Department processed 1800 submissions anriually, and 
had approved over 98 percent of those submissions. Doughe~ty County 
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Court to suggelt that if we adopted the Attorney General's 
position in thi~ case "neither state nor local governments 
could exercise Ipower in a responsible manner within a 
federalsystem/' Ante, at 15.7 

. 

In all of ou~ prior cases interpreting§5 of the Voting 
Rights Act, the Court has agreed with the Attorney Gen
eral's construction of this important statute.s I share the 
Court's view th1at the "considerable deference" to which the 
Attorney GenetaI's construction is entitled9 does not mean 

I

automatic "acq;lliescence," ante, at 16; however, I strongly 
disagree with the Court that our task in these cases is "to 
. '. I . . 

Bd. of Education *. White, 439 U. S., at 41. . 
7 In the past, vanous Members of the Court have objected to the types 

of changes that rkquire preclearance under §5 in covered States, and 
have predicted that the Court's construction of the statute would leave 
it without boundalies. In Perkins v, Matthews, 400 U. S. 379 (1971), for 
example, Justice Harlan expressed the view that the Court was mistaken 
in holding that anhexations are within the scope of §5 and that the Court 
had gone too far iIi its interpretation of"with respect to voting": "Given 
a change with ah effect on voting, a set of circumstances may be 
conceived with reJpect to almost any situation in which the change will . I 
bear more heavily, on one race than on another. In effect, therefore, the 
Court requires submission of any change which has an effect on voting." 
id., at 398 (opiniori concurring in part and dissenting in part). Similarly, 
Justice Powell, t~king the view in Dougherty that a "personnel rule" 
should not fall ~thin the scope of §5 as the Court had held, was 
concern'ed that "i~ the Court truly means that any incidental impact on 
elections is sufficient to trigger the preclearance requirement of §5, then 
it is difficult to imkgine what sorts of state OJ: local enactments would not 
fall within the sbope of that section," 439 U. S., at 54 (dissenting 
opinion) omitted). The fears the Court expresses today, see 
ante, at 15, are more likely to be realized than those expressed by 
Justice Harlan Justice·Powell years ago. 

8 See, e.g., v. Matthews, 400 U, S., at 390-391 ("Our conclusion 
that both the on of the polling places and municipal boundary 

n §5 draws further support from the interpretation 
"UIlrT'F'V General in his administration ofthe statute"); 

United States v. Bd. of Comm'rs, 435 U. S. 110, 131 (1978); 
Bd. of Education v. White, 439 U. S., at 39. 

I County Election Comm'n, 470 U. S., at 178-179. 
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formulate workable rules to confine the coverage o~ §5 to its 
legitimate sphere: voting." Ante, at 14. For reas10ns that 
I shall explain, even if the Attorney General, participating 

I 

in these cases as amicus curiae, has asked the Court to 
adopt a broader rationale than is necessary or app~opriate. 
a narrower basis for a decision is obviously availa~le in the 
Etowah County case and, in my judgment, in th~ Russell 
County case as wel~. 

I 

The original enactment of §5, the interpretations of the 
Act by this Court and by the Attorney General, and the' 
,reenactment of the statute by Congress in light of those 
interpretations, reveal a continuous process of development 
in response to changing conditions in the covered jurisdic
tions. 

The central purpose of the original Act was to eliminate 
the various devices, such as literacy tests, requir~ments of 
"good moral character," vouchers, and poll taxes, /that had 
excluded black voters from the registration and voting 
process in the' southern States for decades. to ,Als we ex-

I 

plained in McCain v. Lybrand, 465 U. S. 236 (1984): 

"The Voting Rights Act of 1965, as amehded, 42, 
U. S. C. §1973 et seq. (1976 ed. and SuPp., V), was 
enacted by Congress as a response to the 'U11femitting 
and ingenious defiance'. of the command of the Fif-, 

10 "Tests or devices· include 
"any requirement that a person asa prerequisite for voting or registra. 
tion for voting (1) demonstrate the ability to read, write, understand, or 
interpret any matter, (2) demonstrate any educational achiev~mentor his 
knowledge of any partiCUlar subject, (3) possess good moral character, or 
(4) prove his qualifications by the voucher of registered vot~rs or mem

, bers of any other class." 42 U. S. C. §1973b(c). ,I 
As this Court recognized in South Carolina v. Katzenbach, 383 U. S., at 
330, "[t]ests and devices are relevant to voting discriminatioh because of 
their long history as a tool for perpetrating the evil." 
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teenth Amendment for nearly a century by state 
officials in clertain parts of the Nation. South Carolina 
v. Ka.tzenbdch, 383 U. S. 301, 309 (1966). Congress 
concluded that case-by-case litigation under previous 
legislation ras an unsatisfactory method to uncover 
and remedy the systematic discriminatory election 
practices i4 certain areas: such lawsuits were too 
onerous an4 time-consuming to prepare, obstructionist 
tactics by t~ose detennined to perpetuate discrimina
tion yielded unacceptable delay, and even successful 
lawsuits t06 often merely resulted in a change in 
methods of discrimination. E. g., H. R. Rep. No. 439, 
89th Cong., 1st Sess., 9-11 (1965). Congress decided 
'to shift the advantage of time and inertia from the 
perpetratork of the evil to its victims,' 383 U. S., at 328, 
and enacte1d 'stringent new remedies' designed to 
'banish thel blight of racial discrimination in voting' 
once and for all, id., at 308." Id., at 243-244 (footnote 
omitted). I . . 

During the first few years after the enactment of §5, the 
federal courts! its text a narrow literal construction 
that confined I coverage to the political subdivisions that 
registered and to the practices that directly con
cerned the tion and voting process. Prior to the 
Court's decision Allen v. State Bd. ofElectiOM, 393 U. S. 

three States submitted any changes to the 
for preclearance and a total of only 323 
bmitted during the first five years of 
At that time, the covered jurisdictions' 

to the increase in the number of black 
by means that prevented the newly 

II See United v". Sheffield Bd. of Camm'rs., 435 U. S., at 148, n. 
10 (STEVENS, J., dissentllrlg); see also U. S. Commission on Civil Rights, . 
The Voting Rights Ten Years After, p. 25, n. 53 (1975) ("In the first 
6 years of the act, s I 5 was hardly used at all"). 
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registered minority voters from having a proportionate 
. impact on the political process. , 

In Allen and its companion cases,I2 however, the pourt 
held that some of these responses, even if not descrifued in 
the literal text of the Act, were nevertheless included.J.,ithin 
the scope of §5. Relying heavily on the statutory defihition 
of voting as encompassing" 'all action necessary to m1ake a 
vote effective,'" 393 U. S., at 565-566, and the broad 

I 

remedial purposes of the Act, the Court held that a change 
from district to at-large voting for county supervisors, a 
change that made an important county office appointive 
rather than elective, and a change that altered the re~tlire. 
ments for independent candidates, were all covered voting 
practices. Id., at 569-571. Thus, §5 was not limited to 
changes directly affecting the casting of a ballot. Id., Jt 569 . 
(''The right to vote can be affected by a dilution. of ~oting 
power as well as by an absolute prohibition on casting a 

. I
ballot. See Reynolds v. Sims, 377 U. S. 533, 555 (1964»."1Nothing in Allen implied that the Court had defin~d an 
exhaustive category of changes covered by the Act. 13 On 

12 Allen was argued along with Fairley v. Patterson, 393 U. S. 544 
(1969) (§5 applied to a change from district to at-large election of ~ounty 
supervisors), Bunton v. Patterson, 393 U. S. 544 (1969) (§5 applied to 
change in which the position of county officer became appointive ihstead 
of elective), and Whitley v. Williams, 393 U. S. 544 (1969) (changeslaimed 
at increasing the difficulty for an independent candidate to gain a 
position on a general election ballot were subject to §5), on appeal from 
the United States District Court for the Southern District ofMissi~sippi. 

13 Although the majority today agrees that §5 is not limited to orlly the 
·changes covered in our .earlier opinions, see ante, at 10, it nevertheless 
attempts to fit today's changes into one of the earlier models, se~ ante, 
at 11, 14. The Court's approach today marks a departure frohl the 
approach we have taken in the past. For example, in ' 

. I
Hampton County Election Comm'n, 470 U. S. 166 (1985), even thou 
Court recognized that it had "never addressed itself to alterati I in 
voting procedures that exactly parallel those at issue in this case," , at 
176, it nevertheless concluded that §5 was broad enough to enc:O!IllpaiSs 
a change in election date. lei., at 182-183. 



8 . PRESLEY 1/. ETOWAH COUNTY COMM'N 

the contrary, t~e Court described §5 as "aimed at the 
subtle, as well a~ the obvious, state regulations which have 
the effect of den~ng citizens their right to vote because of 
their race," id., at 565, and expressed, in no uncertain 
terms, that §5 should be iiven "the broadest possible scope." 
Id., at 567. Awke of the consequences of its decision, the 
Court gave its Hroad reading of the Act "only prospective 

I 

effect." Id., at 5172.. . . . 
The Court's construction of the Act In Allen, as requmng 

preclearance of bhanges in covered jurisdictions that were 
responsive to thJ increase in the number of black registered 
voters,14 was cOrlsistent with the concern that justified the 
extraordinary r~medy set forth in §5 itself, particularly the 
concern that rechlcitrant white majorities could be expected 
to devise new st~atagems to maintain their political power 
if not closely scrtinized . 

"The ration81e of this 'uncommon exercise' of congres
sionBl powet which sustained its constitutional validity 
was a prekumption that jurisdictions which had 
'resorted to Ithe extraordinary stratagem of contriving 
new rules of various kinds for the sole purpose of 
perpetuatin~ voting discrimination in the face of 
adverse federal court decrees' would be likely to engage 
in 'similar maneuvers in the future in order to evade 
the for voting discrimination contained in the 
Act itself.' South Carolina v. Katzenbaeh, supra, at 
334, 335' omitted). This provision must, of 
course, be linterpreted in light of its prophylactic 
purpose •the historical experience which it reflects. 

! . 

on Civil Rights, The Voting Rights Act:' Ten Years 
of fonnal barriers brought about by the Voting 

an immediate increase in minority registration"); 
"'..,--.... '''. p. 6 (1975) ("Prior to 1965, the black registration 

bama lagged behind that of whites in that state 
In 1972, that disparity had decreased to 23.6 
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See, e. g., McDaniel v. Sanchez, 452 U. S. 13e' 151 
(981)." McCain v. Lybrand, 465 U. S., at 245-246. 

Thus, §5 was understood to be "a 'vital element' of tJe Act," 
and was designed to be flexible enough to ensure that" 'new 
subterfuges will be promptly discovered and enjoinedl'" [d., 
at 248 (citation omitted).15 Section 5, as construed'lbY the 
Court, was not limited to a "simple inventory of voting 
procedures," but rather, was understood to address "the 
reality of changed practices as they affect Negro vl'oters ... 
Georgia v. United States, 411 U. S. 526, 531 (1973). 

In subsequent cases, this Court has reaffirmed the broad 
scope of §5 coverage, as first articulated by the Cdurt in 
Allen. 16 The Court has interpreted §5 expansively ab.d has 
said in the context of candidate qualification that a ~tatute 
requiring independent candidates to declare their intlention 
to seek office two months earlier than under the pr~vious 
procedures created a barrier to candidacy and required §5 
preclearance, Hadnott v. Amos, 394 U. S. 358 (1969), land in 

. . I 

other contexts, that preclearance is required when there is 
• I 

a change in polling places, Perkins v. Matthews, 400 U. S. 
379 (1971), an alteration in municipal boundaries, City of 
Richmond v. United States, 422 U. S. 358 (1975), re~ppor
tionment and redistricting plans, Georgia v. United States, 
411 U. S., at 532-533, and the introduction of nurribered 

15 "[I]n modern-day voting rights cases such as this one, ... racial 
discrimination will more than likely not show itselfin the blatant forms 
of the past but instead will be subtle and sophisticated ...." ~p. to 
Juris. Statement of Appellant Presley 37a (Thompson, J., concutnng in 
part and dissenting in part). I 

18 See Dougherty County Bd. ofEducation v. White, 439 U. S., at 38 ("In 
subsequent cases interpreting §5, we have consistently , to the 
principles of broad construction set forth inAUen"); NAACP v. 
County Election Comm'n, 470 U. S., at 176 ("Our precedents rel~V6'U"" 
that to effectuate the congressional purpose, §5 is to be I broad 
scope"). 

http:omitted).15
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posts and staggerbd terms, Lockhart v. United States, 460 
U. S. 125, 131, 13

1

2, 134-135 (1983). 
The reenactmeht of §5 in 1970, Pub. L. 91-285,84 Stat. 

314,17 in 1975, Ptib. L. 94-73, 89 Stat. 400,18 and in 1982, 
Pub. L. 97-205,196 Stat. 131,19 reflected congressional 
approval of Allen's broad interpretation of the Act. Indeed, 
congressional com!ments quoted in our opinion in Perkins v. 
Matthews, supra, kxpressly endorsed an interpretation of§5 

. that takes into acc'ount white resistance to progress in black 
registration. . I .' .' . 

"One Congrlessman who had supported the 1965 Act 
observed, 'Wlien I voted for the Voting Rights Act of 
1965, I hopedthat 5 years would be ample time. But

I . 
resistance to progress has been more subtle and more 
effective thad I thought possible. A whole arsenal of 
racist weapoAs has been perfected. Boundary lines 
have been gerlymandered, elections have been switched 
to an at-IargJ basis, counties have been consolidated, 
elective officek have been abolished where blacks had 

I 

a chance of wi'nning, the appointment process has been 

. I .' 

17 "After extensive d~liberations in 1970 on bills to extend the Voting 
Rights Act, during w~ich the Allen case was repeatedly discussed, the 
Act was extended for five years, without any substantive modification of 
§5." Georgia v. Uniteia. States, 411 U. S., at 533 (footnote omitted); see 
Dougherty County BciJ of Education v. White, 439 U. S., at 38--39. 

18 "Again in 1975, both the House and Senate Judiciary Committees, in 
recommending extenJion of the Act, noted with approval the 'broad 
interpretations to the: scope of Section 5' in Allen and Perkins v. Mat· 
thews." Dougherty, 439 U. S., at 39. 

19 "[Tlhe legisla~ive history of the most recent extension of the Voting 
Rights Act in 1982 r~veals that the congressi'onal commitment to its 
continued enforcemerlt is finn. The Senate Committee found 'virtual 
unanimity among thbse who [had] studied the record,' S. Rep. No. 
97-417, p. 9 (1982), tHat §5 should be extended. And, as it had in previ
ous extensions of tHe Act, Congress specifically endorsed a broad 
construction of the p~ovision." NAACP v. Hampton County Election 
Comm'n, 470 U. S., I 176 (footnote omitted). 



11 PRESLEY v. ETOWAH COUNTY COMM'N 

substituted for the elective process, election officials 
have withheld the necessary information for vdting or 
running for office, and both physical and economic 
intimidation have been employed. . I 

.. 'Section 5 was intended to prevent the use Of most 
of these devices.' n 400 U. S., at 389, n. 8.20 I 

Since the decision in Allen, the debate on reenactrhent of 
. I 

§5 in 1970, and the issuance of regulations by the Depart
ment of Justice,21 it has been recognized that the r~place
ment of an elective office that might be won by ~ black 
candidate with an appointive office is one ofthe met~ods of 
maintaining a white majority's political power that §5 was 
designed to forestall. As a praCtical matter, such a ~hange 
has the same effect as a change that makes an elected 
official a mere figurehead by transferring his decisionma
king authority to an appointed official, or to a grbup of 
elected officials controlled by the majority. Althou~h this 

-_._, .\. 

20 Congress recognized that '"since the adoption of the Voting Rights Act, 
covered jurisdictions have substantially moved from direct, Iover[t] 
impediments to the right to vote to more sophisticated devices that dilute 
minority voting strength," S. Rep. No. 97-417, p. 10 (1982), andlthat §5 
was intended to be responsive to this shift: . 
"Following the dramatic rise in registration, a broad array of iiilution 
schemes were employed to cancel the impact of the new blaJk vote. 
Elective posts were made appointive; election boundaries were get.ryman
dered; majority runoffs were instituted to prevent victories undet. a prior 
plurality system; at-large elections were substituted for election by 
single-member districts, or combined with other sophisticated tules to 
prevent an effective minority vote~ The ingenuity of such scheme~ seems 
endless. Their common purpose and effect has been to offset the gains 
made at the ballot box under the Act. . . . . I 

'"Congress anticipated this response. The preclearance provi~ions of 
Section 5 were designed to halt such efforts. If Id.. at 6. I 

21 On September 10, 1971. the Department of Justice first adopted 
regulations implementing §5's preclearance provisions. S. No. 
94-295, p. 16 (1975); see 36 Fed. Reg. 18186 (Sept. 10, 1971); 28 pt. 
51 (1972); see also Georgia v. United States, 411 U. S. 526, Ooltl-O'U 

. (1973) (approving regulations). 
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type of response Ito burgeoning black registration may not 
have been prevalent during the early history of the Act, it 
has been an acti!ve concern of the Attorney General since 
1976. Seesuprai, n. 3. In my judgment, such a change in 
the reallocation bf decisionmaking authority in· an elective 
office, at least in lits most blatant form, is indistinguishable 
from, and just a~ unacceptable as, gerrymandering bound
ary lines or switching elections from a district to an at-large 
basis. 

II 

The two resolutions adopted by the Etowah County 
Commission on August 25, 1987, less than 9 months after 
the county's first black commissioner took office, were. an 
obvious respons~ to the redistricting of the county that 
produced a majbrity black district from which a black 
commissioner wJs elected. In my view, it was wrong for the 
District Court td divorce the two partS of this consolidated 
response and to analyze the two resolutions separately.22 

I . 
22 The District Court was also wrong to exempt the Common Fund

1 • 
Resolution from §5 preclearance on the ground that "the common fund 
resolution was, in practical terms, insignificant in comparison to the 
entire Commission'~ authority .•..ft App. to Juris. Statement of Appel
lant Presley 19a. This is clearly the wrong test in light of our earlier 
cases,in which wJ have said that even "minor" changes affecting 
elections and votingi must be precleared. Allen v. State Bd. of Elections, 
393 U. S., at 566, p6S ("It is significant that Congress chose not to 
include even ... minor exceptions in §5, thus indicating an intention 
that all changes, no 1matter how small. be subjected to §5 scrutiny"); see 
also Perkins v. Matthews, 400 U. S.,at 387. For example, the Court has 
said that §5 precle1arance applies to the transfer of a polling place, 
Perkins, 400 U.S., kt 388, and the extension of city limits to include 

between whether al change is subject to preclearance, which turns on 

uninhabited terri I Pleasant Grove v. United Statu, 479 U. S. 462, 
467 (1987), even I these changes might, at first blush, appear to be 
"insignificant. strict Court mistakenly blurred the distinction 

whether the change the potential for discrimination, and whether the 
change should, in be precleared, which turns on whether the change 

http:separately.22
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The characterization of the Road Supervision Reso\uti0n as 
a change with a "potential for discrimination" thatl was 
"blatant and obvious," App. to Juris. Statement of Appellant 
Presley 20a, and that should be enjoined unless subj~cted 
to §5 preclearance, id., at 21a, 23a, applies equally to the 
Common Fund Resolution. Both resolutions diminisheB the 
decisionmaking authority of the newly-elected black 
commissioner, and both were passed on the same day and 
in response to the districting changes effected by the 
consent decree.23 

' 

would have a discriminatory purpose or effect. The distinction is 
important because "[t]he discriminatory potential in seemingly indocent 
or insignificant changes can only be determined after the specifici facts 
of the change are analyzed in context. The present coverage fOljll1ula 
allows for such a factual analysis." Hearings on Extension of the 'loting 
Rights' Act before the Subcommittee on Civil and Constitutional Rights 
of the House Committee on the Judiciary, 97th Cong., 1st Sess.,12122 
(1981) (testimony of Drew Days, Professor, Yale Law School and former 
U. S. Assistant Attorney General, Civil Rights Division, Departm~nt of 
Justice); see H. R. Rep. No. 97-227, p. 35 (1981); NAACP v. Harhpton 
County Election Comm'n, 470 U. S., at 176, n. 21. ' 

23 The 'District Court approved a consent decree that provided,linter 
alia, for an increase in the number of Etowah County Commissioners in 
order to remedy the unlawful dilution of black voting strength caus~d by 
the prior at-large election system. See Dillard v.Crenshaw Counrj., CA 
No. 85-T-1332-N (MD Ala., Nov. 12, 1986); ante, at 4. The d'ecree 
expanded the Commission to six members, all of whom would eventually 
be elected from single-member districts. See App. to Juris. Statem~nt of 
Appellant Presley 5a. The consent decree specified that the commi~sion
ers elected in 1986 were to have the same duties as the four holdover 
commissioners. Ibid. (decree provided that the two new commissi&ners 
'''shall have all the rights, privileges, duties and immunities of the bther 
commissioners, who have heretofore been elected at large' tt). In Au!gust, 
1987, however, the commission passed the Road Supervision Resoltition, 
which authorized the four holdover commissioners to continue to exJrcise 
authority over road operations in their districts, but which assignedlnon
road duties to the two new commissioners. Id., at 6a. On the sam~ day, 
the same commission adopted a second resolution, the Common fund 
Resolution, which abolished the practice of allocating road funds to 
districts, and created a common fund, thus transferring authorit~ for 

http:decree.23
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At the very le1ast, I would hold that the reallocation of 
decisionmaking kuthority of an elective office that is taken 
(1) after the vict:ory of a black candidate, and (2~ after the 
entry of a consent decree designed.to give black voters an 
opportunity to hkve representation on an elective body, is 
covered by §5. I 

Similar consi<Ierations supported the Court's decision in 
I 

Dougherty County Bd. of Education v. White, 439 U. S. 32 
(1978). Dougherty involved a rule requiring an employee of 
the school systerh to take a leave of absence while running 
for or holding a ~ublic office. The Court recognized that the 
rule in question Ioperated in effect as a filing fee, hitting 
hardest those who were least able to afford it, and that it 
implicated the p6litical process to the same extent as had 
changes in the lbcation of polling places, Perkins v. Mat
thews, 400 U.S. 1379 (1971), and alterations in the proce
dures for casting a write-in vote, Allen v. State Bd. of 
Elections, 393 U!S. 544 (1969). The Dougherty Court also 
observed that t~e circumstances surrounding the Rule's 

. adoption were "Sufficiently suggestive of the potential for 
discrimination t6 demonstrate the need for preclearance." 
439 U. S., at 42J The rule had been adopted by an area 
with a long hist6ry of racial discrimination in voting,. after 
the first black t01 seek public office announced his candida
cy. Ibid. In the !Etowah County case, as in Dougherty, the 
circumstances stirrounding the adoption of the resolutions 

I 

determining funding! priorities from the individual commissioners to the 
entire commission. ld., at 6a-7a. However, the Common Fund Resolu
tion contain~d a gTandfather clause that permitted each holdover 
commissioner to maihtain control over unspent funds for'the 1986-1987 
fiscal years, and a provision that required all 1987-1988 road mainte- . 
nance to be done out of the "'four present road shops.'" ld., at 29a. 
Thus, the Common IFund Resolution, when combined with the Road 
Supervision Resolution, which gave the four holdover commissioners 
exclusive control ov~r the road shops, meant that the four holdover 
commissioners effectively have complete control over all road and 
bridge funds. 

http:designed.to
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are similarly suggestive of the potential for discrimination 
and should require §5 preclearance. I ' 

Although the test I propose here may not adequately 
implement §5. it would certainly provide a workable rule 
that would result in the correct disposition of this case 
without opening the Pandora's box that the Court seeJTls to 
fear.2~ . 

III 
'The record indicates that the resolution challenged in the 

Russell County case may well have had a nondiscrimiriato~ 
ry. anticorruption purpose.25 It would not be coverea by 
the narrow standard that I have proposed as a "worlJable 
rule" for deciding the Etowah County case. I w6uld, 
however, adopt a broader standard that would require 
preclearance in this case as well. The proper test, I bel~eve, 
is suggested by the examples of resistance to the increase 
in black registration that were noted in our opinioh in 
Perkins v. Matthews, supra.26 

24 The Court is strangely silent about the first half of the Etowah 
County majority's response to the election of Commissioner Presley.1 The 
logic of its analysis would lead to the conclusion that even the Road 
Supervision Resolution is not covered by §5, but one cannot be Isure 
because the Court recognizes that an otherwise uncovered 
"might under some circumstances rise to the level of a de facto 
ment of an elective office with an appointive one." Ante, at 16. 
the Court's overriding interest in formulating "workable rules to COrml1le 
the coverage of §5 to its legitimate sphere," ante, at 14, the scope 
exception must await future cases. 

U According to one judge on the three.judge District Court, the 
"was adopted to eliminate a practice that had proved inem'CleIlt 
coriducive to abuses, .. [and] eventually resulted in a criminal 
ment of one of the commissioners," App. to Juris. Statement of A"'I"'_,"_"_ 
Presley 25a (Hobbs, J., concurring). 

26 In addition to the comment by Congressman McCulloch 
supra, at 10-11. the Court also quoted from a then recent 
operation of the Voting Rights Act by the United States Civil 
Commission, as follows: 

http:supra.26
http:purpose.25
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Changes fro~ district voting to at-large voting, the 
gerrymandering of district boundary lines, and the replace
ment of an elected official with an appointed official, all 
share the char~cteristic of enhancing the power of the 
majority over al segment of the political community that 
might otherwise be adequately represented. A resolution 
that reallocateJdecisionmaking power by transferring 
authority from Ian elected district representative to an 
official, or a group, controlled by the majority, has the same 
potential for dis~rimination against the constituents in the 
disadvantaged districts.27 The Russell County Resolution 
satisfies that te~t, and therefore, like both Etowah County 
Resolutions, shduld have been precleared. To hold other
wise, as the Cotirt does today, leaves covered States free to 

"'evade the reqUirements of §5, and to undermine the 
I 

purpose of the 4-ct, simply by transferring the authority of 
an elected official, who' happens to be black, to another 

. official or group Icontrolled by the majority. 

I 
u'The history of white domination in the South has been one of 

adaptiveness, and Ithe passage of the Voting Rights Acts and the 
increased black registration that followed has resulted in new methods 
to maintain white dontrol of the political process. 

U 'For example, State legislatures and political party committees in 
, Alabama and Missi1ssippi have adopted laws or rules since the passage 

of the act which halve had the purpose or effect of diluting the votes of 
newly enfranchisedlNegro voters. These measures have taken the form 
of switching to at-la'rge elections where Negro voting strength is concen
trated in particula~ election districts, facilitating the consolidation of 
predominantly NegTo and predominantly white counties, and redrawing 
the lines of districtJ to divide concentrations of Negro voting strength.''' 
Perkins v. Matthew~, 400 U. S.,at 389. 

I 

27 In Russell County, the voters continue to elect county commissioners, 
but the most significant power previously held by those commissioners 

I 

has been shifted to the county engineer, who is appointed by the 
Commission. The ~ffect of this change, as in Bunton v. Patterson, 393 
U. S., at 550-551 (change in wliich office is made appointive rather than 
elective is subject §5 preclearan'ce), and McCain v. Lybrand, 465 U. S., 
at 250, n. 17, was power for the voters over local affairs. 

http:districts.27
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The Court today rejects the At.torney General's 
that transfers of authority are covered under §5 wh 
implicate the dedsionmaking authority of elected 
Ante, at 17. It does so because it fears that such 
creates line-drawing problems and moves too far 
"voting." Whether or not the rationale advocated 
Attorney General in this case is appropriate, his 
concerning the proper disposition of these two 
unquestionably correct. 

I would therefore reverse in both cases. 
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I 
WEST VIRGINIA UNIVERSITY HOSPITALS, INC. v. 

CASEY, GOVERNOR OF PENNSYLVANIA, ET AL. 

CERTIORARI TO THE UNITED ST~TES COURT OF APPEALS FOR 
. I 

THE THIRD CIRCUIT 
I 

No. 89-994. Argued October 9, 1990-Decided March 19, 1991 

After petitioner West Virginia Univedity Hospitals, Inc. (wvUH), pre
vailed at trial in its suit under 42 U. S. C. t 1983 against respondent 
Pennsylvania officials over medicaid Ireimbursement rates for services 
provided Pennsylvania residents, the District Court awarded fees pursu
ant to § 1988, which, inter alia, gives the court in certain civil rights 
suits discretion to allow the prevailing party "a reasonable attorney's fee 
as part of the costs." WVUH's aWaTd included fees attributable to an 

. accounting firm and three doctors spe~g in hospital finance hired to 
assist in the preparation of the suit an~ to testify. The Court of Appeals 
affirmed as to the merits, but reversed as to the expert fees, disallowing 
them except to the e.xtent that they fell within the $3O-per-day fees for 
witnesses provided by 2S U. S. C. It i192O(3) and 182l(b). 

Held: Fees for services rendered by e.xt,erts in civil rights litigation may 
not be shifted to the losing party as part ,of "a reasonable attorney's fee" 
under § 1988. pp. 2-18. 'I' 

(a) Sections 1920 and 182l(b) define the full extent of a federal court's 
power to shift expert fees. whether te~timonial or nontestimonial, absent 

, "explicit statutory authority to the cOI;ltrary." Cmufol'd Fittillg CO. V. 

J. T. Gibbons. Inc., 482 U. S. 437, 439; see iii.• at 441. This Court will 
not lightly infer that Congress has re~ed those sections through a pre
vision like § 1988 that does not refer e*plicitly to witness fees. See id., 
at 445. pp. 2-4. I, 

(b) Statutory usage before. during, and after 1976 (the date of § 1988's 
enactment) did not regard the phrase "kttorney's fees" as embracing fees 
for e:\-perts' services. Pp. 4 -8. I . 

(c) At the time of § 1988's enactment, judicial usage did not regard the 
phrase "attorney's fees" as including e1xperts' fees. Pp. 8-13. 

I 
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-Syllabus 

(d) Where, as here, a statute contains a phrase that is unambiguous, 
this Court's sole function is to enforce it according to its terms. See, 
e. g., lblited StA1tes v. R011 Pair Etlt.erprises, /tIC., 489 U. S. 285, 241. . 
Although chronology and the remarks of some sponsors of the bill that 
became § 1988 suggest that it was viewed as a response to Alyeska Pipe. , 
line Service Co. v. Wilderness Society, 421 U. S. 240 (1975), the text of 
§ 1988 is both broader and narrower than the pre-Alyeska regime. The 
best evidence of congressional purpose is the statutory text, which can
not be expanded or contracted by the statements of individual legislators 
or committees during the enactment process. WVUH's argument that _ 
Congress would have included expert fees in § 1988 if it had thought 
about it, as it did in the EAJA, and that this Court has a duty to ask 
how Congress would have decided had it actually considered the ques
tion, profoundly mistakes the Court's role with respect to unambiguous 
statutory terms. See I8elin v. vnited StA1tes, 270 U. S. 245, 250-251. 
Pp.13-18. 

885 F. 2d 11, aflinned. 

ScAUA, J., delivered the opinion of the Court, in which REHNQUIST, 
C. J., and WHITE, O'CoNNOR, KENNEDY, and SOUTER, JJ., joined. MAR
SHALL, J.,filed a dissenting opinion. STEVENS, J., filed a dissenting opin
ion, in which MARSHALL and BLACKlfUN, JJ., joined. 

\ 
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I 
SUPREME COURT OF THE UNITED STATES 

No. 89-994 

. WEST VIRGINIA UNIVERSITY HOSPITALS, INC., 
PETITIONER v. ROBERT CASEY. GOVERNOR 

OF PENNSYLVANIA! ET AL. 
I 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
.APPEALS FOR THE THIRP CIRCUIT _ 

. . . [March 19, 1991] \. . 

JUSTICE SCALIA delivered the opinien of the Court. . 
. This case presents the question wh~ther fees for services. 

rendered by experts in civil rights litig~tion may be shifted to 
the losing party pursuant to 42 U. S.IC. § 1988, which per
mits the award of "a reasonable attorney's fee." 

.. W t V' -. . I u· I- . H . I IPetItlOner es lrgmla mverslty osplta s, . nco 
CWVUH), operates a hospital in Morg~ntoW11, W. Va., near 
the Pennsylvania border. The hospital is often used bymed
icaid recipients living in southwestelF Pennsylvania. In 
January 1986, Pennsylvania's Department of Publi~ Welfare 
notified WVUH of new medicaid reirribursement schedules 
for services provided to Pennsylvania tesidents by the Mor
gantown hospital. In administrative Iproceedings, WVUH 
unsuccessfully objected to the new reiinbw'sement rates on 
both federal statutory and federal co'nstitutional grounds. 
After exhausting administrative remed,ies, WVUH filed suit 
in Federal District Court under 42 U. S. C. § 1983. Named 
as defendants (respondents here) were IPennsylvania Gover
nor Robert Casey and various other Pennsylvania officials. 

. I 
Counsel for WVUH employed Coop~rs & Lybrand, a na

tional accounting firm, and three doctol's specializing in hos
pital finance to assist in the preparation of the lawsuit and to 
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testify at trial. WVUH prevaile~ at trial in May 1988. The 
District Court subsequently aw~rded fees pursuant to 42 
U. S. C. § 1988,1 including over $~100,OOO in fees attributable 
to expert services.' The Districtl Court found these services 
to have been "essential" to presentation of the case-a find
ing not disputed by respondents. I ' 

'Respondents appealed both t~e judgment on the merits 
and the fee award. The Court of Appeals for the Third Cir
cuit affirmed as to the fonner, brlt reversed as to the e>..-pert 
fees, disallowing them except tb the extent that they fell 
'within the $30-per-day fees for ~tnesses prescribed by 28 
U. S. C. § 1821. 885 F. 2d 11 (CA3 1989). WVUH peti
tioned this Court for review of thkt disallowance; we granted 
certiorari, 494 U. S, --, 

II 
28 U, S. C. § 1920 proVides: 

"A judge or clerk of any icourt of the United States 
may tax as costs the following:' , 

"(1) Fees of the clerk andl marshal; , 
"(2) Fees of the court reporter for all or any part of 

the stenographic transcript hecessarily obtained for use 
in the case;, , ' 

, I ' 

"(3) Fees and disbursements for printing and 
witnesses; , I' ' 
, "(4) Fees for exemplification and copies of papers nec
essarily obtained for lise in tpe case; " , ' 

11(5) Docket fees under section 1923 of this title; 
"(6) Compensation of court appointed experts, com

pensation of interpreters, and salaries, fees, expenses, 
and costs of special interpretation services under section 
1828 of this title." I' 

142 U. s. C. § 1988 provides in relevaht part: "In any action or proceed
ing to enforce a provision of sections 1981, 1982. 1983, 1985. and 1986 of 
this title, title IX of Public Law 92-318,1 or title VI of the Civil Rights Act 
of 1964, the court, in its discretion, may allow the prevailing party, other 
than the United States, a reasonable attorney's fee as part of the costs," 

' 
' 
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28 U. S. C. § 182l(b) limits the 'witness fees authorized by 
§ 1920(3) as follows: uA witness ~hall be paid an attendance 
fee of $30 per day for each day's attendance. A witness shall 
also be paid the attendance fee for the time necessarily occu
pied in going to and returning Ifrom the place of attend
ance...."2 In Crawford Fitt~ng Co. v. J. T. Gibbons, 
Inc., 482 U. S. 437 (1987), we held that these provisions de
fine the full extent of a federal court's power to shift litigation 
costs absent express statutory !.authority to go further. 
"[WJhen," we said, "a prevailing party seeks reimbursement 
for fees paid to its own expert \\+itnesses, a federal court is 
bound by the limits of § 1821(b),labsentcontract or explicit 
statutory authority to the contrary." Id., at 439. 'We will 
not lightly infer that Congress has repealed §§ 1920 and 1821, 
either through [Fed. Rule Civ. Ptoc.] 54(d) or any other pro-

I 

vision not referring explicitly to witness fees." Id., at 445. 
As to the testimonial serviceS of the hospital's experts, 

therefore, Crawford Fitting plai~ly requires, as prerequisite 
to reimbursement, the identification of "explicit statutory au
thority." WVUH argues, howe~er, that some of the expert 
fees it incurred in this case wer~ unrelated to expert testi
mony, and that as to those feesl the § 1821(b) limits, which 
apply only to witnesses in attend~ce at trial, are of no conse
quence. We agree with that, but there remains applicable 
the limitation. of § 1920. CraJford Fitting said that we 
would not lightly find an implied repeal of § 1821 or of § 1920, 
which it held to be an express limitation upon the types of 
costs which, absent other autho~ity, may be shifted by fed
eral courts. 482 U. -S., at 441. I None of the categories of 
e>..'penses listed in § 1920 can reasonably be read to include 
fees for services rendered by an ~)I""pert employed by a party 
in anontestimonial advisory capkcity. The question before 
us, then, is-with regard to bothltestimonial and nontestim<r 

I Section 1821(b) has since been amended to increase the allowable per 
diem from $30 to $40, See Judicial IIrlprovements Act of 1990, Pub. L. 
lO1-650 , §314. 
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nial expert fees-whether the tenn "attorney's fee" in §1988 

provides the "explicit statutory authority" required by 
Crawford Fitting.! ' 

III 
The record of statutory usage demonstrates convincingly 

that attorney's fees and e>..-pert fees are regarded as separate 
elements of litigation cost. While some fee-shifting provi
sions, like § 1988, refer only to "attorney's fees," see, e. g., 
Civil Rights Act of 1964, 42 U. S. C. §2000e-5(k), many 
others explicitly shift expert witness fees as well as attor
ney's fees. In ,1976, just over a week prior to the enactment 
of § 1988, Congress passed those provisions of the Toxic Sub
stances Control Act, 15 U. S. C. §§2618(d), 2619(c)(2), which 
provide that a prevailing party may recover "the costs of 
suit and reasonable fees for attorneys and expert witnesses." 
(Emphasis added.) Also in 1976, Congress amended the 
Consumer Product Safety Act, 15 U. S. C. §§ 2060(c), 
2072(a), 2073, which as originally enacted in 1972 shifted to 
the losing party "cost[s] of suit, including a reasonable attor
ney's fee," see 86 Stat. 1226. In the 1976 amendment, Con
gress altered the fee shifting provisions to their present fonn 
by adding a phrase shifting e>..-pert witness fees in addition to 

"JUSTICE STEVENS suggests that the expert fees requested here might 
be part of the "costs" allowed by ~ 1988 even if they are not part of the 
"attorney's fee." We are aware of no authority to support the counter

'intuitive assertion that "[t]he term 'costs' has a different and broader 
meaning in fee-shifting statutes than it has in the cost statutes that apply 
to ordinary litigation," post at 2. In Crouford, Fittillg we held that the 
word "costs" in F. R. Civ. P. 64(d) is to be read in harmony with the word 
"costs" in 28 U. S. C. 01920, see 482 U. S. at 441.445. and we think the 
same is true of the word "costs" in 01988. We likewise see nothing to sup
'port JUSTICE STEVENS' speculation that the court below or the parties 
viewed certain disbursements by the hospital's attorneys as "costs" within 
the meaning of the statute. Rather, it is likely that these disbursements 
(billed directly to the client) were thought subsumed within the phrase 
"attorney's fee." See, e. g.• Nm-thcross v. Bd. of Ed. of Memphis City 
Schoo18. 611 F. 2d 624.639 (CA61979) ("'reasonable out-of-pocket expenses 

. incurred by the attorney" included in § 1988 "attorney's fee" award). 
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I 
attorney's fees. See Pub. L. 94-284, § 10, 90 Stat. 506; 507. 
Two other significant acts pass~d in 1976 contain similar 
phrasing: The Resource Conservktion and Recovery Act of 
1976, 42 U. S. C. §6972(e) ("costsl of litigation (including rea
sonable attorney and expert witnkss fees)"), and the Natural 
Gas Pipeline Safety Act Amendfuents of 1976, 49 U. S. C . 

. App. § 1686(e) ("costs of suit, including reasonable attorney's 
fees and reasonable expert witnekses fees") . 
. Congress enacted similarly phr~sed fee-shifting provisions 

in numerous statutes both before '1976, see, e. g., Endan
gered Species Act of 1973, 16 U./S. C. § 1540(g)(4) ("costs of 
litigation (including reasonable a~torney and expert. witness 
fees)"), and afterwards, see, e. g;., Public Utility Regulatory 
Policies Act of 1978, 16 U. S. C. § 2632 (a)(l) ("reasonable 
attorneys' fees, expert witness /fees, and other reasonable 
costs incurred in preparation and advocacy of [the litigant's] 
position"). These statutes encobpass diverse categories of 
legislation, including tax, admini~trative procedure, environ
mental protection, consumer pro~ction, admiralty and navi
gation, utilities regulation, andl, significantly, civil rights: 
The Equal Access to Justice Act'(EAJA), the counterpart. to 
§ 1988 for violation of federal rights by federal employees, 

. states that '''fees and other Iexpenses' . [as shifted by 
§ 2412(d)(1)(A)] includes the re~sonable expenses of expert 
witnesses ... and reasonable a;ttorney fees." 28 U. S. C. 
§ 2412(d)(2)(A). At least 34 statutes in 10 different titles of 

I

the U. S. Code e}.'Plicitly shift attorney's fees and expert wit- . 
ness fees: . . I. . . . 

"In addition to the provisions discus~ed in the text, see Administrative 
Procedure Act, 6 U. S. C. § 504(b)(1)(A) (added 1980) ("reasonable ex
penses of expert witnesses ... and re;asonable attOrney or agent fees"); .. 
Unfair Advertising Act, 15 U. S. C. § 57a(h)(l) (added 1976) ("reasonable 
attorneys' fees, e.'\':pe~ witness fees arid other costs of participating in a 

. rulemaking proceeding"); Petroleum Mkketing Practices Act, 15U. S. C. 
§§ 2805(d)(1)(c), 2805(d)(3) ("reasonablelattorney and expert witness fees"); 
National Historic Preservation Act, 16 U. S. C. § 470\v-4 (1980 amend
ments) ("attorneys' fees, expert witness fees, and other costS of participat
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The laws that refer to fees for nontestimonial expert serv
ices are l~ss common, but they establish a similar usage both 
before and af~r 1976: Such fees are referred to in addition to 
attorney's fees when a shift is intended. A provision of the 

ing in such action"); Federal Power Act, 16 U. S. C. § 825q -1(b)(2) (added 
1978) ("reasonable attorney's fees, expert witness fees and other costs of 
intervening or participating in any proceeding [before the commission]"); 
Ta.'C Equity and Fiscal Responsibility Act of 1982,26 U. S. C. § 7430(c)(1) 
("reasonable expenses of expert witnesses ... and reasonable fees paid 

. . .. for the services of attorneys"); Surface· Mining Control Act, 30 
U. S. C. § 1270(d) (enacted 1977) ("costs of litigation (including attorney 
and e"-pert witness fees"); Deep Seabed Hard Mineral Resources Act, 30 
U. S. C. § 1427(c) (enacted 1980) (same); Oil and Gas Royalty Management 
Act 00982, 30 U. S. C. 11734(a)(4) ("costs of litigation including reason
able attorney and expert witness fees"); Longshoremen and Harbor Work
ers' Compensation Act Amendments of 1972, 33 U. S. C. § 928(d) ("In 
cases where an attorney's fee is awarded ... there may be further as
sessed ... as costs, fees and mileage for necessary witnesses"); Federal 
Water Pollution Control Act Amendments of 1972, and 1987 Amendment, 
33 U. S. C. §§ 1365(d), 1369(b){3) ("costs of litigation (including reasonable 
attorney and e"-pert witness fees)"); Oil Pollution Act of 1990, 33 
U. S. C. A. § 2706(g) (same); Marine Protection, Research, and Sanctuar
ies Act of 1972, 33 U. S. C. §1415(g)(4) (same); Deepwater Port Act of 
1974,33 U. S. C. § 1515(d) (same); Act to Prevent Pollution from Ships, 33. 
U. S. C. § 1910(d) (enacted 1980) (same); Safe Drinking Water Act, 42 
U. S. C. §300j-8(d) (enacted 1974) (same); National Childhood Vaccine 
Injury Act of 1986,42 U. S. C. §300aa-31(c) (same); Noise Control Act of 

.1972, 42 U. S. C. § 4911(d) (same); Energy Reorganization Act of 1974,42 
U. S. C. §5851(e)(2) (same); Energy Policy and Conservation Act, 42 
U. S. C~ § 6305(d) '(enacted 1976) (same); Clean Air Amendments of 1970, 
42 U. S. C. §§ 7604(d), 7607(0, 7U3(b) (same) and 42 U. S. C .. § 7622(b)(2) 
(B) (1977 amendments·) ("all costs and expenses (including attorneys' and 
expert witness fees) reasonably incurred"); Powerplant and Industrial Fuel 
Use Act of 1978, 42 U. S. C. § 8435(d) ("costs of litigation (including rea
.sonable attorney and e..'Cpert witness fees)"); Ocean Thermal Energy 
Consersion Act of 1980,42 U. S. C. § 9124(d) (same); Comprehensive Envi
ronmental Response, Compensation, and Liability Act of 1980, 42 U. S. C. 
§ 9659(0 (added 1986) (same); Emergency Planning and Community Right • 

. ro-Know Act 	of 1986, 42 U. S. C. § 11046(0 (same); Outer Continental 
Shelf Lands Act Amenct:rnents of 1~8, 43 U. S. C. § 1349(a)(5) (same); 
Hazardous Liquid Pipeline Safety Act of 1979, 49 U. S. C. App. § 2014(e) 
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1964 Criminal Justice Act, IS U. S. C. § 3006A(e), directs the 
court to reimburse appointed cotinsel for expert fees neces
sary to the defense of indigent I~riminal defendants -even 
though the immediately preceding provision, § 3006A(d), al
ready directs that appointed defense counsel be paid a des
ignated hourly rate -plus "expehses reasonably incurred." 
WVUH's position must be that ~xpert fees billed to a client 
through an attorney are Uattornby's fees" because they are 
to be treated as part of the ex~nses of the attorney; but if 
this were normal usage, they w6uld have been reimbursable 
under the Criminal Justice Act ks "expenses reasonably in

, curred" -and subsection 3006A(~) would add nothing to the 
recoverable amount. The very Iheading of that subsection, 
"Services -other than counsel" (emphasis added), acknowl
edges a distinction between se~ces proviqed by the attor- 
ney himself and those provided tb the attorney (or the client) 

, by a nonlegal expert. I 
, To the same effect is, the I~SO EAJA, which provides: 
"'fees and other expenses' [as shifted by § 2412(d)(1)(A)] in

- I
eludes the reasonable expenses o,f expert witnesses, the rea
sonable cost ofany study, anal~sis, engineering report, test, 
or project which is found by the court to be necessary for the " 
preparation of the party's cask, and reasonable attorney 
fees." 28 U. S. C. § 2412(d)(2)d\) (emphasis added). If the 
reasonable cost of a "study" or I"analysis" - which is but an
other way of describing non testimonial expert services - is 
by common usage already incl~ded in the "attorney fees," 
again a significant and highly ~detailed part of the statute 

- becomes redundant. The Administrative Procedure Act, 5 
, I 

U. S. C. §504(b)(1)(A) (added 1980), and the Tax Equity and 
I 

Fiscal Responsibility Act of 1~S2, 26 U. S. C. §7430(c)(I), 
, contain similar language. Also ~eflecting the same usage are 

two railroad regulation statute~, the Regional Rail Reorga
nization Act of 1976, 45 U. S. f' §§ 726(0(9), 741{i) ("costs 

("costs of suit, including reasonable attorney's fees and reasonable expert 
witnesses fees"). ' 
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and expenses (including reasonable fees of accountants, ex
perts, and attorneys) actually incWTed"), and the Railroad 
Revitalization and Regulatory Refonn Act of 1976, 45 

. U. S. C. § 854(g) (Ucosts and expenses (including fees of ac
countants, experts, and attorneys) actually and reasonably 
incurred"). 5 

We think this statutory usage shows beyond question that 
attorney's fees and expert fees are distinct items of exp~nse. 
If, as WVUH argues, the one includes the other, dozens of 
statutes referring to the two separately become an'inexplica
ble exercise in redundancy. 

IV 
WVUH argues that at least in pre-1976 judicial usage the 

phrase "attorney's fees" included the fees of experts. . To 
support this proposition, it relies upon two historical asser
tions: first, that pre-1976 courts, when exercising traditional 
equitable discretion in shifting attorney's fees, taxed as an el
ement of such fees the expenses related to expert services; 
and second, that pre-1976 courts shifting attorney's fees pur
suant to statutes identical in phrasing to § 1988 allowed the 
recovery of expert fees. We disagree with these assertions. 
The judicial background against which Congress enacted 
§ 1988 mirrored the statutory background: e>""Pert fees were 
regarded not as a subset of attorney's fees, but as a distinct 
category of litigation e>""Pense. 

. I WVuH cites a House Conference Committee report from a . statute 
passed in 1986. stating "The conferees intend that the tenn 'attorneys' fees 
as part of the costs' include reasonable expenses and fees of e.xpert wit
nesses and the reasonable costs of any test or evaluation which is found to 
be necessary for the preparation of the ... case." H. R. Con!. Rep. 
No. 687, 99th Cong., 2d sess. 5, reprinted m 1986 U. S. Code Congo & 
Admin. News 1798, 1808 (discussing the Handicapped Children'S Protec
tion Act of 1986, 20 U. S. C. § 1415(eX4)(B}). In our view this undercuts 
rather than supports WVUH's position: The specification would have been 
quite WUlecessary if the ordinary meaning of the tenn included those ele
ments.· The statement is an apparent effort to depart from ordinary mean
ing and' to define a tenn of art. 
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. I· 

Certainly it is true that prior t9 1976 some federal courts 
shifted expert fees to losing parties pursuant to various eq
uitable'doctrines-sometimes in Iconjunction \lith attorney's 
fees. But they did not shift them as an element ofattorney's 
fees. . Typical of the courts' mod~ of analysis (though not nec
essarily of their results) is Fey ~. Walston & Co., 493 F. 2d 
1036, 1055-1056 (CA71974), a ca~e brought under the federal· 
securities laws. Plaintiff won and was awarded various ex-

I 

penses: "Included in the ... costs awarded by the [district] 
court were the sum of $1,700 fob plaintiff's expert witness, 
expenses of an accountant in th~ amount of $142, and of an 
illustrator-diagrammer for $50 I.,. . and attorneys' fees of 
$15,660." The court treated these items separately: the 
services of the accountant and illUstrator (who did not testify 
at trial) were "costs" which could be fully shifted in the dis
cretion of the district court; the ¢xpert witness fees also could 
be shifted, but only as limited qy § 1821; the attorney's fees 
were not c'osts and could not be shifted at all because the case 
did not fit any of the traditi~nal equitable doctrines for 
awarding such fees. Id., at 1056.. See also In re Electric 

I . 

Power and Light Co., 210 F. ~d 585, 587, 591 (CA2 1954) 
("[Appellant] applied for an allowance for counsel fees of 
$35,975 and expenses ... , and also for a fee of $2,734.28 
for an expert accountant"; courtpennitted part of the attOr
ney's fee but disallowed the e~ert witness fee), rev'd on 
other grounds, 348 U. S. 341 (1955); Kiefel v. Las Vegas Ha-

I 

cumda, Inc:, 404 F. 2d 1163, 1l~0-1l71 (CA71968) (itemizing 
attorney's fee and expert witness fee separately, allowing 

" Ipart of the fonner and all of the latter permitted by § 1821); 
Burgess v. Williamson, 506 F./2d 870, 877-880 (CAS 1975) 
(applying Alabama law to shift iattorney's fee but not expert 
witness fee); Henning v. Lake qharles Harbor and Terminal 
District, 387 F. 2d 264, 267-268 (CAS 1968), on appeal after 
remand, 409 F. 2d 932, 937 (C~5 1969) (applying Louisiana 
law to shift expert.fees but nOt attorney's fee); Coughenour, 
v. Campbell Barge Line, Inc., 388 F. Supp 501,506 (WD Pa. 

http:2,734.28
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1974) ("Plaintiffs' claim for counsel fees is denied [because 
defendant acted in good faith and thus equitable shifting is 
unavailable]. Plaintiff's claim for costs of medical expert 
"Witnesses is .deemed proper insofar as they were necessary in 
establishing the claim ... ") (citations omitted). 

Even where the courts' holdings treated attorney's fees 
and e:>..-pert fees the same (i. e., granted both or denied both), 
their analysis discussed them as separate categories of ex
pense. See, e. g., Wolfv. Frank, 477 ·F. 2d 467, 480 (CA5 
1973) (4tThe reimbursing of plaintiffs' costs for attorney's fees 
and e:>..-pert witness fees is supported ... by well established 
equitable principles") (emphasis added); Kinnear·Weed Co. 
v. Humble Oil & Refining Co., 441 F. 2d 631, 636-637' (CA5 
1971) (U[Appellant] argues that the district court erred in 
awarding costs, including attorneys' fees and expert witness 
fees to Humble"); Bebchick v. Pub. Util, Comm'n, 115U. S. 
App. D. C. 216,233,318 F. 2d 187,204 (1963) ("It is also our 
view that reasonable attorneys' fees for appellants, ... rea· 
sonable expert witness fees, and appropriate litigation ex
penses, should be paid by [appellee]"); Lipscomb v. Wise, 399 
F. Supp. 782, 798-BOl (ND Tex. 1975) (in separate analyses, 
finding both attorney's fees and e:>..-pert witness fees barred). 
We have found no support for the proposition that, at com· 
mon law, courts shifted expert fees as an element of attor
ney's fees. 

Of arguably greater significance than the courts' treatment 
of attorney's fees versus expert fees at common law is their 
treatment of. those expenses ·under statutes containing fee
shifting provisions similar to § 1988. The hospital contends 
that in some cases courts shifted expert fees as well as the 
statutorily authorized attorney's fees-and thus must have 
thought that the latter included the fonner. We find, how
ever, that the practice, at least in the overwhelming majority 
of cases, was otherwise. 

Prior to 1976, the leading fee-shifting statute was the Clay
ton Act, 38 Stat. 731, as amended, ~5 U. S. C. § 15 (shifting 
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"the cost of suit, including a ~easonlble attorney's fee").· As 
. of 1976 four Circuits (six Circuits,1 if one includes summary 
affirmancesof district court judgments) had held that this 
provision did not. permit a shiftI of expert witness fees. 
Union Carbide & Carbon Co. v. Nisley, 300 F. 2d 561, 586

I . 

587 (CAlO 1961) (accountant's fees~; Twentieth Century Fox 

Film Co. v. Goldwyn, 328 F. 2d 19@, 223-224 (CA9 1964) (ac

counting fees); Advance Business ISystems & Supply Co. v. 

SCM Co., 287 F. Supp. 143, 164. (Md. 1968) (accountant's 


. fees), aff'd 4'15 F. 2d 55 (CA41969)iFarmington Dowel Prod· 

ucts Co. v. Forster Mfg. Co., 297 FVSupp. 924,930 (Me.) (ex-


I 

pert witness fees), aff'd 421 F. 2d 61 (CAl 1969); Trans 
World Airlines, Inc., v. Hughes, 49 F. 2d 51,81 (CA2 1971) 
.(expert fees), rev'd on other grounds 409 U. S. 363 (1973); Ott 

I 

v. Speedu.,-iting Publishing Co., q18 F. 2d 1143, 1149 (CA6 
. I . . 

1975) (expert witness fees); see also Brookside Theater Co. v. 
Twentieth Century-Fox Film Co., 11 F. R. D. 259, 267 (WD 
Mo. 1951) (expert witness fees). No court had held other
wise. Also instructive is pre-197~practice under the federal 
patent laws, which provided, 35 U. S. C. § 285, that "[tJhe 

. court· in exceptional cases may ~ward reasonable attorney 
fees to the prevailing party." Ag~in, every court to consider 
the matter as of 1976 thought thatlthis provision conveyed no 
authority to shift expert fees. Specialty Equipment & Ma
chinery Co. v. Zell Motor Car C9" 193 F. 2d 515,521 (CA4 
1952) ("Congress having dealt witli the subject of costs in pat
ent cases and haVing authorized tHe taxation of reasonable at
torney's fees v.;thout making an~ provision with respect to 
... fees of expert witnesses must presumably have intended 
that they not be taxed"); accord Chromalloy American Corp. 

.. I
v.Alloy Surfaces Co., 353 F. Supp. 429, 431, n. 1,433 (Del. 
1973); ESCO Co. v. Trti·Rol, Co.I, 178 USPQ 332, 333 (Md. 
1973); Scaram~ci v. Universal/ffg. Co., 234 F. Supp. 290, 

·291-292 (WD La. 1964); Prashker v. Beech Aircraft Co., 24 
F. R. D. 305, 313 (Del. 1959). 
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vrvUH contends that its position is supported by Tasby v. 
Estes, 416 F. Supp. 644, 648 (ND Tex. 1976) and Davis v. 
County of Los Angeles, 8 FEPC 244, 246 (CD Cal. 1974). 
Even if these cases constituted solid support for the proposi
tion advanced by the hospital, they would hardly be sufficient 
to overcome the weight of authority cited above. But, in 
any case, we find neither opinion to be a clear example of con
trary usage. Without entering into a detailed discussion, it 
suffices to say,. as to Davis (where the expert. fee award was 
in any event uncontested),. that the opinion does not cite the 
statute, 42 U. S. C. §2000e-5, as the basis for its belief that 

· the expert fee could be shifted, and considers expert fees in a 
section separate from that dealing with attorneys fees. 
Given what was then the state of the law in the Ninth Cir
cuit, and the District Court's citation, 8 FEPC, at 246, of at 
least one case that is avowedly an equitable discretion case, 

· see NAACP v. Allen, 340 F. Supp. 703 (MD Ala. 1972), it is 
likely that the District Court thought the shifting of the fee 

. was authorized under its general equitable powers, or under 
Federal Rule Civ. Proc. 54(d). As for Tasby, that case un
questionably authorized a shift of expert witness fees pursu
ant to an attorneys-fee'~shifting statute, 20 U. S. C.' §1617 

· (1976 ed.). The basis of that decision, however, was not the 
court's 0\\'l1 understanding of the statutory term "attorneys 
fees," but rather its belief (quite erroneous) that our earlier 
opinion in Bradley v. Richm(nui School Bd., 416 U. S. 696 
(1974), had adopted that interpretation. Thus, vrvUH has 
cited not a single case, and we have found none, in which it is 
clear (or in our view even likely) that a court understood the 
statutory term "attorneys fees" to include expert fees. 6 

. 'The hospital also cites Fairley v. PatterBO'l1, 493 F. 2d 698 (CAS 1974), 
and Norris v. Green. 317 F. Supp. 100, 102 (ND Ala. 1965), But in 
Fairley the court, remanding for reconsideration of the fee award, was ex
plicitly equivocal as to whether "court costs" other than the ones nonnally 
assessable under § 1920 were awardable under the statute in question (the 
Voting Rights Act of 1965, whose fee-shifting provision parallels § 1988), or 
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In 'sum, we conclude that at the! time this provision was 
'enacted neither statutory nor judicial usage regarded the 

phrase "attorney's fees" as emb~cing fees for experts' 
services. 

V 
WVUH suggests that a distinctive meaning of "attorney's 

fees" should be adopted with respJct to § 1988 because this 
statute was meant to overrule ourtlecision in Alyeska Pipe
line Service Co. v. Wildern~ss Society, 421 U. S. 240 (1975). 
As mentioned above, prior to 1975 !many courts awarded ex
pert fees and attorney's fees in certain circumstances pursu
ant to their equitable discretion. iIn Alyeska, we held that 
this discretion did not extend beyond a few exceptional cir
cumstances long recognized by cobmon law. Specifically. 
we rejected the so-called '1>rivate ~ttorney general" doctrine 
recently created by 'some lower federal courts, see, e. g., La 

, I 

Raza Unida v. Volpe, 57 F. R. D. 94, 98-102 (ND Cal. 1972), 
which allowed equitable fee shiftihg to plaintiffs in certain 
types of civil rights litigation. 421 U. S., at 269. WVUH 
argues that § 1988 was intended tb restore the pre-Alyeska 
regime-and that, since expert feJs were shifted then, they 
should be shifted now. I. '. 

Both chronology and the remaIjks of sponsors of the bill 
that became § 1988 suggest that at least some members of 
Congress viewed it as a responsJ to Alyeska. See, e. g., 
S. Rep. No. 1011, 94th Cong., 2d Sess. 4, 6, repro in 1976 

. rather "should have to meet the harder dJretiOnary standards" applicable 
to the award of fees pursuant to equitable discretion. 493 F. 2d, at 606, 
n. 11. In any event, Fairley did not co~ider expert witnesses explicitly, 
and there is no indication that the court rtecessarily included e.'<pert fees 
within its (undefined) category of "court ~osts." . 

. As for N{)1"t"is, that case awarded fees p)U'Suant to 29 U. S. C. §501(b),. 
which is n.ot parallel to 01988, since it aqthorizes the shifting of "fees of 
counsel . . . o'ld . . . e:z:pe:n8U n«u8ari,ly paid or Hlcun'tld" (emphasis 
added). There is no. indication in the opiIDon that the court thought the 
expert fees were part of the former rath~r than the latter~and the court 
discussed them separately from attorney's fees. 
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U. S. Code Congo &Admin. News 5911,5913. It is a consid
erable step, however, from this proposition to the conclusion 
the hospital would have us draw, namely, that § 1988 should 
be read as a reversal of Alyeska in all respects. 

By its plain language and as unanimously construed in the 
courts, § 1988 is both broader and narrower than the pre
Alyeska regime. Before Alyeska, civil rights plaintiffs could 

o recover fees pursuant to the private attorney general doc
trine only if private enforcement was necessary to defend im
portant rights benefiting large numbers of people, and cost 
barriers might otherwise preclude private suits. La Raza 
Unida, 57 F. R. D., at 98-101. Section 1988 contains no 
similar limitation-so that in the present suit there is no 
question as to the propriety of shifting \VVUH's attorney's 
fees, even though it is highly doubtful they could have been 
awarded under pre-Alyeska equitable theories. In other re
'spects, however, § 1988 is not as broad as the former regime. 
I t is limited, for example, to violations of specified civil rights 0 

statutes - which means that it would not have reversed the 
outcome of Alyeska itself, which involved not a civil rights 
statute but the National Environmental Policy Act of 1969, 
42 U. S. C. § 4321 et seq. Since it is clear that, in many re
spects, § 1988 was not meant to return us precisely to the 
pre-Alyeska regime, the objective of achieving such a return 
is no reason to depart from the normal import of the text. 

WVUH further argues that the congressional purpose in 
enacting § 1988 must prevail over the ordinary meaning of the 
'statutory terms. It quotes,for example, the House' Com

o mittee Report to the effect that "the judicial remedy [must 

. be] full and complete," H. R. Rep. No. 1558, 94th Congo 2d 

sess. 1 (1976), and the Senate Committee Report to the effect 

that "[c]itizens must have the opportunity to recover what it 

costs them to vindicate [civil] rights in court," S. Rep. 

No. 1011, 94th Congo 2d Sess. 2, repro in 1976 U. S. Code 

Congo &Admin. News 5908,5910. As we have observed be

fore, however, the purpose of a statute includes not only 
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what it sets out to change, but alsol\\That it resolves io leave 
alone. See Rodriguez v. United Stptes, 480 U. S. 522, 525
526 (1987). The best evidence of ~hat purpose is the statu
tory text adopted by both Houses of Congress and submitted 

I 

to the President. Where that contains a phrase that is un
ambiguous - that has a clearly accepted meaning in both leg
islative and judicial practice-we Ido not pennit it to be 
e>'''Panded or contracted by the statements of individual leg
islators or committees during the Icourse of the enactment 
process. See United States v. Ro~t Pair Enterprises, /nc.• 
489 U. S. 235, 241 (1989) ("[W]here, as here, the statute's 
language is plain, 'the sole functionl'of the court is to enforce 
it according to its terms.'''), quoting Caminetti v. United 
States, 242 U. S. 470, 485 (1917)1 Congress could easily 
have shifted ('attorney's fees andlexpert witness fees," or 
"reasonable litigation expenses," as it did in contemporane
ous statutes;, it chose instead to ehact more restrictive lan
guage, and we are bound by that testriction. 

WVUH asserts that we have previously been guided by 
the (~road remedial purposes" of §11988, rather than its text, 
in a context resolving an Uanalogous issue": In Missouri v. 
Jenkins, 491 U. S. 274,285 (1989)! we concluded that § 1988 
pennitted separately billed paralegal and law-clerk time to be 
charged to the losing party. The trouble with this argument 
is that Jenkins did not involve anl"analogous issue," insofar 
as the relevant considerations 3l'e concerned. The issue 
there was not, as WVUH contends. whether we would per
mit our perception of the "policy'~ bf the statute to overcome 
its ''plain language." It was not iremotely plain in Jenkins 
that the phrase "attorney's fee" did not include charges. for 
law-clerk and paralegal services.l. Such services, like the 
services 'of "secretaries, messengers, librarians, janitors, and 
others whose labor contributes tk> the work product," 491 
U. S., at 285, had traditionally been included in calculation of 
the lawyers~ hourly rates .. Onlylrecently had there arisen 
''t~e 'increasingly widespread custom of separately billing for 
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[such) services,'" id., at 286 (quoting from Ramos v. Lamm, 
713 F. 2d 546, 558 (CA10 1983). By contrast, there has 
never been, to our knowledge, a practice of including the cost 
of expert services within attorneys' hourly rates. There was 
also no record in Jenkin,s-as there is a lengthy record 
here ~of statutory usage that recognizes a distinction be
tween the charges at issue and attorney's fees. We do not 
know of a single statute that shifts clerk or paralegal fees 
separately; and even those, such as the EAJA, which com
prehensively define the assessable '1.itigation costs" make no 
separate mention of clerks or paralegals. In other words, 
Jenkin.s involved a respect in which the tenn "attorney's 
fees" (giving the losing argument the benefit of the doubt) 
was genuinely ambiguous; and we resolved that ambiguity 
not by invoking some policy that supersedes the text of the 
statute, but by concluding that charges of this sort had tradi
tionally been included in attorney's fees, and that separate 
billing should make no difference. The tenn's application to 
e).-pert fees is not ambiguous; and if it were the means of anal
ysis employed in Jenkin.s would lead to the conclusion that 
since such fees have not traditionally been included within 
the attorney's hourly rate they are not attorney's fees. 

'WVUH's last contention is that, even if Congress plainly 
did not include expert fees in the fee-shifting provisions of 
§ 1988, it would have done so had it thought about it. Most 
of the pre-§ 1988 statutes that explicitly shifted expert fees 

. dealt with environmental litigation, where the necessity of 
e).-pert advice was readily apparent; and when Congress later 
enacted the EAJA, the federal counterpart of § 1988, it ex
plicitly inCluded expert fees. Thus, the argument runs, the 
94th Congress simply forgot; it is our duty to ask how they 
would have decided had they actually consider~d the ques
tion. See Friedrich v. City of Chicago, 888 F. 2d 511, 514 
(CA7 1989) (awarding expert fees under § 1988 because a 
court should "complete ... the statute by reading it to bring 
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about the end that the legislators J:OUld have specified had 
they thought about it more clearly'); 

This argument profoundly mistakes our role. Where a 
statutory term presented to us for i~he first time is ambigu
ous, we construe it to contain that permissible meaning which 
fits most logically and comfortably ihto the body of both pre
viouslyand subsequently enacted la:~. See 2 J. Sutherland, 
Statutory Construction § 5201 (3d F., Horack ed. 1943). We 
do so not because that precise ac~ommodative meaning is 
what the lawmakers must have had in mind (how' could an 
earlier Congress know what a latet.,Congress would enact?) 
but because it is our role to make se~se' rather than nonsense 
out of the corpus juris. But wherJ, as here, the meaning of 

I 

the term prevents such accommodation, it is not our function 
to eliminate clearly expressed inconsistency of policy. and to 
treat alike subjects that different cOngresses have chosen to 
treat differently. The facile attribution of congressional 

, I 

"forgetfulness" cannot justify such a usurpation. Where 
what is at issue is not a contradicJry disposition within the 
same enactment, but merely a diff~rencebetween the more 
parsimoniOUS policy of an earlier ~nactment and the more 
generous policy of a later one, ther~ is no more basis for say
ing that the earlier Congress forgot than for saying that the 

I ,

earlier Congress felt differently. '1rt such circumstances, the 
attribution of forgetfulness rests irt'reality upon the judge's 
assessment that the later statute bontains the better dispo
sition. But that is not for judges t6 prescribe. We thus re
ject this last argument for the sam~ reason that Justice Bran
deis, writing for the .court, once *ejected a similar (though 
less explicit) argument by the United States: ' 

. 	 "[The statute's] language is Iplain and unambiguous. 
What the Government asks is not a construction of a 
statute, but, in effect, an enlatgement of it by the court, 
so that what was omitted, pr~sumably by inadvertence, 
may be included within its sc6pe. To supply omissions 

http:HOSPIT:A.LS


• • • • 

18 

89-994 - OPINION 

WEST VIRGINIA UNIV. HOSPITALS, INC. v. CASEY 

transcends the judi1cial function." Iselin v. United 
States, 270 U. S. 245, 250-251 (1926).' 

For the foregoing reasons, we conclude that § 1988 conveys 
no authority to shift expert fees. When e"':perts appear at 
trial, they are of course eligible for the fee provided by § 1920 
and §1821-which was allowed in the present case by the 
Court of Appeals; 

The judgment of ~he Court of Appeals is affirmed. 

It is 80 ordered. 

T WVUH at least asks us to guess the preferences of the enacting Con
gress. JUSTICE STEVENS apparently believes our role is to guess the de
sires of the present Congress. or of Congresses yet to be.. "Only time will 
tell," he says, "whether the Court, with its literal reading of § 1988, has 
correctly interpreted the will of Congress." post, at 14. The implication is 
that today's holding will be proved wrong if Congress amends the law to 
confonn with nis dissent. We think not. The "will of Congress" we look 
to is not a will evolving from Session to Session, but a will expressed and 
fixed in a particular enactment. Otherwise, we would speak not of "inter
preting" the la\V but of "intuiting" or "predicting" it. Our role is to say 
what the law, as hitherto enacted, is; not to forecast what the law, as 
amended, will be. 
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J " MA d" /USTICE RSHALL, Issentmg I.' 
As JUSTICE STEVENS demonstrates, the Court uses the 

implements of literalism to wound, r~ther than to minister to,' 
congressional intent in this case.. Trhat is a dangerous usur
pation of congressional power whed any statute is involved. 
It is troubling for special reasons, h6wever,when the statute 
at issue is clearly designed to give a~cess to the federal courts 
to persons and groups attempting to vindicate vital civil 
rights. A District Judge has ably put the point in ananalo- " " 
gous context: " ". I ". 

"At issue here is much more than the simple question of 
. how much [plaintiff's] attorne~ should receive as attor
ney fees. At issue is ... co~tinued full and vigorous 
commitment to this Nation's lofty, but as yet unfulfilled, 
agenda to make the promises of this land available to all 
citizens, without regard to race or sex or other imper
missible characteristic. Ther~are at least two ways to 
undennine this commitment. IThe first is open and .di
rect: a repeal of this Nation's anti-discrimination laws. 
The second is more indirect and, for this reason, some
what insidious: to deny victims/of discrimination a means 
for redress by creating an economic market in which at-

I . 
torneys cannot afford to represent them and take their 
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cases to court." Hidle v. Geneva County Bd. of Ed., 
681 F. Supp. 752, 758-759 (MD Ala. 1988) (awarding at· 
torney fees and expenses under Title VII). 
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, I 

JUSTICE STEVENS, 'with whom JUSTICE MARSHALL and 
JUSTICE BLACKMUN join, dissenting: 

Since the enactment of the Statute of Wills in 1540,1 care
ful draftsmen have authorized exec~tors to pay the just debts 
of the decedent, including the fees ahd expenses of the attor
ney for the estate. Although the onUssion ofSuch an express 

, authorization in a will might indidte that the testator had 
thought it unnecessary, or that he liad overlooked the point, 
the omission would surely not indi~te a deliberate decision 
by the testator to forbid any compbnsation to 'his attorney. 

In the early 1970s, Congress begb to focus on the impor
tance of public interest litigation, arid since that time, it has 
enacted numerous fee-shifting stat~tes. In many of these 

, statutes, which the majority cites at length, see ante, at 4-8, 
Congress has eJl."Pressly authorized the recovery of eJl."Pert 
witness fees as part of the costs ofllitigation. The question 
in this case is whether, notwithstanding the omission of such 
an eJl."Press authorization in 42 U. S. C. § 1988, Congress in
tended to authorize such, recoveryl'when it provided for "a 
,reasonable attorney's fee as part of[ the costs." In my view, 
just as the omission of express authorization in a, 'will does 
not preclude compensation to an es'tate's attorney, the omis

132 Hen. VIII, ch. 1 (1540). 
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sion of express authorization for expert witness fees in a fee· 
. shifting provision should not preclude the award of expert 
witness fees. We should look at the way in which the Court 
has interpreted the text of this statute in the past, as well as 
this statute's legislative history, to resolve the question be· 
fore us, rather than looking at the text of the many other 
statutes'that the majority cites in which Congress expressly 
recognized the need for compensating e}..,,})ert witnesses. 

I 
Under either the broad view of "costs" typically assumed 

in the fee·shifting context or the broad view of "a reasonable 
attorney's fee" articulated by this Court,expert witness fees 
are a proper component of an award under § 1988. Because 
we are not interpreting these words for the first time, they 
should be evaluated in the context that this and other courts 
have already created.' 

. The term "costs" has a different and broader meaning in 
fee·shifting statutes than it has in the cost statutes that apply 
to ordinary litigation. I The cost bill in this case illustrates 
the point. Leaving aside the question of expert ,,'itness 
fees, the prevailing party sought reimbursement for $45,867 
in disbursements, see App. to Pet.' for Cert. C-1, which 
plainly would not have been recoverable costs under 28 
U. S. C. § 1920,4 These expenses,. including such items as 
travel and long·distance telephone calls, were allowed by the 
District Court, and were not even questioned by respondent. 
They were expenses that a retained lawyer would ordinarily 
bill to his or her client. They were accordingly considered 
proper I'costs" in a case of this kind. 

I My view, as I have e:Xllressed in the past, is that we should follo\v Jus
tice Cardozo's advice to the judge to "lay [his] own course of bricks on the 
secure foWldation of the courses lajd by others who had gone before him." 
B. Cardozo, The Nature of the Judicial Process 149 (1921). 

'See, e. g., 28 U. S. C. §l920; see also Fed. Rule Civ. Proc. 54(d). 

, • Cited in full a11te, at 2. 


J 
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The broad construction typically gi~en to "costs" in the fee
shifting context is highlighted by the CHIEF JUSTICE'S con
trasting view in Missouri v. Jenkins,l491 U. S. 274 (1989), in 
which he argued that paralegal and ~aw clerk fees could not 
even be awarded as "costs" under 28 U. S. C. § 1920. One of 
the issues in Jenkins was the rate Jt which the services of 

Ilaw clerks and paralegals should be compensated. The State 
contended that actual cost, rather thkn market value, should 
govern. It did not, however, even question the propriety of 
reimbursing the prevailing party for the work of these 
nonlawyets. Ortly the CHIEF JUSTICE-in a lone dissent the 
reasoning of which is now endorsed tiy the Court-advanced 
a purely literal interpretation of the I~tatute. He wrote: 

"I also disagree with the State's suggestion that law 
clerk and paralegal expenses irtcurred by a prevailing 
party, if not recoverable at ma~ket rates as 'attorney's 
fees' under § 1988, are nonetheless recoverable at actual 

Icost under that statute. The language of § 1988 expands
\ 

the traditional definition of 'costs' to include 'a reason
able attorney's fee,' but it cann:ot fairly be read to au
thorize the recovery of all othe~ out-of-pocket expenses 
actually incurred by the prevailing party in the course of 
litigation. Absent specific statutory authorization for 

\ 

the recovery of such expenses, the prevailing party re
mains subject to the limitations dn cost recovery imposed 
by Federal Rule of Civil Procedtire 54(d) and 28 U. S. C. 
§ 1920, which govern the taxatio1n of costs in federal liti
gation where a cost-shifting stktute is not applicable. 
Section 1920 gives the district c06rt discretion to tax cer
tain types of costs against the lo~ing party in any federal 
litigation. The statute specificaHy enumerates six cate
gories of expenses which may bb taxed as costs: fees of 

j . 
the court clerk and marshal; fees of the court reporter; 
printing fees and witness fee~; copying fees; certain 
docket fees; and fees of court-appointed experts and in
terpreters. We have held thdt this list is exclusive. 
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Crawford Fitting Co. v. J. T. Gibbons, Inc., 482 U. S. 
437 (1987). Since none of these categories can possibly 
be construed to include the fees of law clerks and parale
gals, I would also hold that reimbursement for these ex
penses may not be separately awarded at actual cost." 
Id:, at 297-298. 

Although the CHIEF JUSTICE argued that charges for the 
work of paralegals and law clerks were not part of th~ nar
rowly defined "costs" that were reimbursable under § 1920, 

, nor were they part of an "attorney's fee" reimbursable under 
. § 1988, the Court did not reach the CHIEF JUSTICE'S point 
about costs because it held in Jenkins that such expenses 
were part of a "reasonable attorney's fee" authorized by 

. § 1988, and thus, could be reimbw'sed at market rate. In the 
Court's view, a tireasonableattorney's fee" referred to "a rea
sonable fee for the work product of an attorney." Id., at 
289' We explained: 

.. -"[T]he fee must take into account the work not only of 
attorneys, but also of secretaries, messengers, librari
ans, janitors, and others w~ose labor contributes to the 
work product for which an attorney bills her client; and it 
must also take account of other expenses and profit. 
The parties have suggested no reason why the work of 
paralegals should not be similarly compensated, -nor can 
we think of any. We thus take as our starting point the 
self-evident proposition that the 'reasonable attorney's 
fee' provided for by statute should compensate the work 
-of paralegals; as well as that of attorneys." Ibid.' 

In Jenkins, the Cow'tacknowledged that the use of parale
gals instead of attorneys reduced the cost of litigation, and 
"'by reducing the spiraling cost of civil rights litigation, fur
ther[ed] the policies underlying civil rights statutes.'" Id., 
at 288. If attorneys were forced to do the work that parale
.gals could just as easily perform under the supervision of an 
attorney, such as locating and interviewing \\itnesses or com



5 

89-994-DISSEN1' 

I 
WEST VIRGINIA UN IV. HOSPITkLS, INC. v. CASEY 

piling statistical and financial data, thln "it would not be sur
prising to see a greater amount of s~ch work perfonned by 
attorneys themselves, thus increasing.~ the overall cost of liti
gation." Id., at 288, n. 10. I, 

This reasoning applies equally to other fonns of specialized 
litigation support that a trial lawyer rieeds and that the client 
customarily pays for, 'either directly til- indirectly. Although 
reliance on paralegals is a more recent development than the 
use of traditional expert witnesses, fuoth paralegals and ex
pert witnesses perfonn important t~sks that save lawyers' 
time and enhance the qualit~ of their Iwork product. In this 
case, it is undisputed that the District Court correctly found 
that the expert ",itnesses were "essen1tial" and "necessarY' to 
the successful prosecution of the pl~ntiff's case,' and that 
their data and analysis played a pivotk.l role in the attorney's 
trial preparation.' Had the attorney~ attempted to perfonn 

,the tasks that the experts perfonn~d, it obviously would 
have taken them far longer than thelexperts and the entire 
case would have been far more cos~ly to the parties. As 
Judge Posner observed in a comparable case: 

, "The time so spent by the expert! is a substitute for law
yer time, just as paralegal time !is, for if prohibited (or 
deterred by the cost) from hiring an expert the lawyer 
would attempt to educate himselflabout the expert's area 
of expertise. To forbid the shif~ing of the expert's fee 
would encourage underSpecialization and inefficient trial 

, preparation, just as to forbid shifting the cost of parale
gals would encourage lawyers tb do paralegals' work. 
There is thus no basis for distirigwshing Jenkin,s from 
the present case so far as time spent by these experts in 
educating the plaintiffs' lawyet is concerned ...." 

, I 

Friedrich v. Chicago, 888 F. 2d 511, 514 (CA7 1989). 

•App. to Pet. for Cert. C-2; App. 117. i ' • 

I The expert witnesses here played a pivotal role in their non-testimo
nial, rather than simply their testimonial, Jpacity. See Pet. for Cert.' 
6-7; App. 120-139. 

: ' 



6 

89-994 - DISSENT 

WEST VIRGINIA UNIV. HOSPITALS, INC. v. CASEY 

. In Jenkins, we interpreted the award of "a reasonable at
to'l'?!.eY's fee" to cover charges for paralegals and law clerks, 
even though a paralegal or law clerk is not an attorney. 
Similarly, the federal courts routinely allow an attorney's 
travel expenses or long~distance telephone calls to be 
awarded, even though they are not literally part of an "attor
ney'sjee," or part of IIcosts" as defined by 28 U. S. C. § 1920. 
To allow reimbursement of these other categories of ex
penses, and yet not to include expert witness fees, is both 
arbitrary and contrary to the broad remedial purpose that 
inspired the fee-shifting provision of § 1988. 

II 
The Senate Report on the Civil Rights Attorneys' Fees 

Awards Act explained that the purpose of the proposed 
amendment to 42 U. S. C. § 1988 was "to remedy anomalous 
gaps in our civil rights l~ws created by the United States 
Supreme Court's recent decision in Alyeska Pipeline Service 
Co. v. Wilde1'?!.ess Society, 421 U. S. 240 (1975), and to 
achieve consistency in our civil rights laws." 7 S. Rep. 
No. 94-1011, p. 1 (1976). The Senate Committee on the Ju
diciary wanted to level the playing field so that private citi
zens, who might have little or no money, could still serve as 
"private attorneys general"and afford to bring actions, even 
against state or local bod,ies, to enforce the civil rights laws. 
The Committee acknowledged that lI(iJf private citizens are 
to be,ableto assert their ciVil rights, and if those who violate 
the Nation's fundamental laws are not to proceed 'with impu- . 
nity, then citizens must have the opportunity to recover what 

1 In Alyeska Pipeli1!e Se'1Jice Co. v. Wilderness Society, 421 U. S. 240 
(1975), the Court held that courts were not free to fashion new exceptions 
to the American Rule, according to which each side assumed the cost of its 
own attorney's fees. The Court reasoned that it was not the judiciary's 
'role "to invade the legislature's province by redistributing litigation costs 
... ," id., at 271. and that it ,vould be "inappropriate for the Judiciary, 
without legislative guidance. to reallocate the burdens of litigation ...." 
Id.• at 247. 
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it costs them to vindicate these righls in court." [d., at 2 
(emphasis added). According to the Committee, the bill 
would create "no startling new rem~dy," but would simply 
provide "the technical requirements" requested by the 
Supreme Court in Alyeska, so that cohrts could "continue the 
practice of awarding attorneys' fees ~'hich had been going on 
for years prior to the Court's May dJcision." Id., at 6. 

To underscore its intention to retbrn the courts to their 
pre-Alyeska praCtice of shifting fees ~ civil rights cases, the 
Senate Committee's Report cited ",ith approval not only sev
eral cases in which fees had been shifted, but also all of the 
cases contained in LegaJ Fees, He~ings before the Sub
committee on Representation of Citiz~n Interests of the Sen
ate Committee on the Judiciary, 93rdICong., 1st Sess., pt. 3, 
pp. 888-1024, 1060-1062 (1973) (hereinafter Senate Hear
ings). See S. Rep. No. 94-1011, p~ 4,· n. 3 (1976). The 
cases collected ~n the 1973 Senate Hearings included many in 
which courts had permitted the shif~ing of costs, including 
expert witness fees. At the time v.~lhen the Committee re
ferred to these cases, though several were later reversed, it 
used them to make the point that prior to Alyeska, courts 
awarded attorney's fees and costs,irtcluding expert witness 
fees, in civil rights cases, and that th~y did so in order to en
courage private citizens to bring such suits. 8 I t was to this 

.. . ·1:· . 
'See, e. g., Beens v. Erdahl, 349 F. Supp. 97,100 (Minn. 1972); Bmdley 

v. School Bom-d ofRichnumd, 53 F. R. D. 28,144 (ED Va. 1971) ("Fees for 
expert witnesses' testimony likewise will be allowed as an expense of suit. 
It is difficult to imagine a more necessary itein of proof (and source of as
sistance to the Court) than the considered dpinion of an educational ex
pert"), rev'd, 472 F. 2d 318 (CA4 1972), vacated, 416 U. S. 696 (1974); La 
Raza l.il1ida v. Volpe, No. 71-1166 (NO Cal.,! Oct. 19. 1972), reprinted in 
Senate Hearings, pt. 3, pp. 1060, 1062, (exp~rt witness fees allo\ved be
cause eX"Perts' testimony was "helpful to the c~urt"); Pyramid Lake Paiute 
Tribe of bldians v. M01'WIl, 360 F. Supp. 669,672 (DC 1973) ("The plain
tiff's experts played a vital role in the resolutihh of the ease, their work and 
testimony going to the heart of the matter. ~ccordingly, it seems entirely 
appropriate to award their fees as scheduled in the total amount of 

i 

i 
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pre-Alyeska regime, in which courts could award expert '\\'it
ness fees along with attorney's fees, that the Senate Commit
tee intended to return through the passage of the fee-shifting 
amendment to § 1988. 

The House Report expressed concerns similar to those· 
raised by the Senate Report. It noted that lI[t]he effective 
enforcement of Federal civil rights statutes depends largely 
on the efforts of private citizens" and that the House bill was 
"designed to give such persons effective access to the judicial 
process ...." H. R. Rep. No. 94-1558, p. 1 (1976). The 
House Committee ori the Judiciary concluded that "civil 
rights litigants were suffering very severe hardships because 
of the Alyeska decision," and that the case had had a "devas
tating impact" and had created a "compelling need" for a fee
shifting provision in the civil rights context. Id., at 2-3. 

According to both Reports, the record of House and Senate 
. subcommittee hearings, consisting of the testimony and writ
ten submissions of public officials, scholars, practicing attor
neys, and private citizens~ and the questions of the'legisla
tors, makes clear that both committees were concerned with 
preserving access to the courts and encouraging public inter
est litigation.' 

$20,488.72 ...."), rev'd, 163 U. S. App. D. C. 90, 499F. 2d 1095 (1974), 
cert. denied, 420 U. S. 962 (1975). 

, A frequently expressed concern was the need to undo the damage to 
public interest litigation caused by Al'1leska. See, e. g., Awarding of Attor
neys' Fees, Hearings before the Subcommittee on Courts, Civil Liberties, 
and the Ad.ministration of Justice of the House Committee on the Judi
ciary, 94th Cong., 1st Sess., pp. 2,41,42,43,54,82-85,87,90-92,94, lOS, 
119-121, 123-125, 134, 150, 153-155, 162, 182-183, 269, 272-273, 370, 
378-395, 416-418 (1975) (hereinafter House Hearings). Many who testi
fied expressed the view that attOrneys needed fee-shifting provisions so 
that they could afford to work on public interest litigation, see, e. g., id., at 
66-67,76,78-79,80,89,124-120,137-142,146,158-159,276-277,278-280, 
306-308; see also id., at 316-326; Senate Hearings, pts. 3, 4, pp..789:-790, 
855-857, 1116, and private citizens needed fee-shifting provisions 80 that 
they could be made whole again. See, e. g., House Hearings, pp. 50, 189, 
192,254-65,292,328; see also id., at 106-111, 343-345, 347-349.· For ex

http:20,488.72
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It is fair to say that throughout tJe course of the hear
ings, a recurring theme was the desire to return to the pre
Alyeska practice in which courts coul~ shift fees, including 
e>'''Pert witness fees, and make those who acted as private at- ' 
torneys general whole again, thus endouraging the enforce
ment of the civil rights laws. I 

The case before us today is precisely the type of public in
terest litigation that Congress intenaed to encourage by 
amending § 1988 to provide for fee shi'fting of a "reasonable 
attorney's fee as part of the costs." IPetitioner, a tertiary 
medical center in West Virginia near ,the Pennsylvania bor
der,10 provides services to a large number of medicaid recipi
ents throughout Pennsylvania. In JaAuary 1986, when the 
Pennsylvania Department of Public Welfare notified peti
tioner of its new medicaid payment rates for Pennsylvania 

. medicaid recipients, petitioner believed them to be below 
the minimum standards for reimbursement specified by the 
Social Security Act. Petitioner successfully challenged the 
adequacy of the State's payment system under 42 U. S. C. 
§ 1983. 

This Court's determination today that petitioner must as
sume the cost of $104,133.00 in expert witness fees is at war 
'with the congressional purpose of making the prevailing 
party whole. As we said in Hensley v.' Eckerhart, 461 U. S. 

ample, the private ,citizen who was brought into court by the Government 
and who later prevailed, would still not be made whole because he had to 
be,ar the costs of his own attorney's fees. The Senate Hearings also exam
ined the average citizen's lack of access to the legal system. See, e. g., 
Senate Hearings, pts. 1, 2, 3,' Pl'. 1-2, 3-4, 273 (addressing question 
whether coal miners were receiving adequate legal coverage); id.• at 466, 
470-471.605-509,515 (addressing question whether veterans were denied 
legal assistance by $10 contingent fee); id.• at 789, 791-796. 808-810 (lndi
'am' access to lawyers); ill., at 1127, 1253-1254 (average citizen cannot af
ford attorney). ' 

10 A "tertiary" hospital provides a level of medical services that is gener
ally complex and not provided by community hospitals. Brief for Peti
tioner 3, n. 1. 

http:104,133.00
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424, 435 (1983), petitioner's recovery should be "fully com
pensatory," or, as we expressed in Jenkins, petitioner's 
recovery should be "comparable to what 'is traditional with 
attorneys compensated by a fee-paying client.' S. Rep. 
No. 94-1011, p. 6 (1976)." 491 U. S., at 286. 

III 
In recent years the Court has vaci1Iated between a purely 

literal approach to the task of statutory interpretation and an 
approach that seeks guidance from historical context, legisla
tive history, and prior cases identifying the purpose that 
motivated the legislation. Thus, for example, in Christians
bw'Y Garment Co. v. EEOC, 434 U. S. 412 (1978), we re
jected a "mechanical construction," id., at 418, of the fee
shifting provision in §706(k) of Title VII of the Civil Rights 
Act of 1964 that the prevailing defendant had urged upon us. 
Although the text of the statute drew no distinction between 
different kinds of "prevailing parties," we held .that awards to 
prevailing plaintiffs are governed by a more liberal standard 
than awards to prevailing defendants. That holding rested 
entirely on our evaluation of the relevant congressional policy 
and found no support \vithin the four corners of the statutory 
text. Nevertheless, the holding was unanimous and, to the 

. best of my knowledge, evoked no adverse criticism or re
sponse in Congress. 11 

"Other examples of cases in which the Court eschewed the literal ap
proach include Steelworkers v. Weber, 443 U. S. 193 (19i9), and Johml<)11 v. 
Tro1l8portation Agem:y, Sa11ta Claro County, 480 U. S. 616 (l98i). Al
though the dissenters had the better te).'t.ual argument in both cases, and 
urged the Court to read the words of the statute literally, the Court, in 
both eases, opted for a reading that took into account congTessional pur
pose and historical context. See Steelw01'kers v. Webe,', 443 U. S., at 201 
(Court rejected "literal construction of §§ 703(a) and (d)" and held that the 
statute must "be read against the background of the legislative history of 
Title VII and the historical context from which the Act arose"); JOh'IS01I v. 
TnlllSpcnwti011 AgetlCY, 480 U. S., at 627 Oegality of employer's Affirma
tive Action Plan to be assessed according to criteria announced in Webe,·}. 
N either decision prompted an adverse congressional response. . 
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On those occasions, however, when the Court has put on 
its thick grammarian's spectacles and' ignored the available 
evidence of congressional purpose and the teaching of prior 
cases construing a statute, the congressional response has 
been dramatically different. It is no coincidence that the 
Court's literal reading of Title VII, which led to the conclu
sion that disparate treatment of pregnant and nonpregnant 
persons was not discrimination on the basis of sex, see Gen
eral Elect?'ic Co, v. Gilbert, 429 U. S. 125 (1976); was repudi
ated by the 95th Congress; l! that its literal r~~ding of the 
"continuous physical presence"requirement in § 244(a)(1) of 
the Immigration and Nationality Ac~, which led to the view 
that the statute did not permit even temporary or inadver
tent absences from this country, see INS v. Phinpathya, 464 
U, S. 183 (1984), was rebuffed by the 99th Congress; 18 that 

Although there, ha\'e been those who have argued that congressional in
action cannot be seen as an endorsement of this Court's interpretations, 
see, e. g., JOh1lSlYIl V. T'Yl1lspo,'tatilYll Agency, 480 U. S.,' at 671-672 
(ScAlJA, J., dissenting); Patterson v. McLean Credit U11ilYll, 491 U. S. 
164, 175, n. 1 (1989). that charge has been answered by the observation 
that "when Congress has been displeased with [the Court's) interpretation 
... , it has not hesitated to amend the statute to tell us so. . ... Surely, it 
is appropriate to find some probative value in such radically different con- , 
gressionaJ reactions to this Court's interpretations .... ' II Joh11scm v. 
TmllS1xn'tatilYll Age1icy, 480 U. S., 'at 629-6?O, n. 7; see 'Paiterscnl v. 
McLean Credit r;l1ilYl!, 491 U. S., at 200 (Brennan, J., concurring injudg
mentin part and dissenting in part) ("Where our prior interpretation of 
congressional intent was plausible, : .. we have often taken Congress' sub
sequent inaction as probative to varying degrees,. depending upon the cir
cumstances. of its acquiescence"). Since Congress has had anopportu
nit)'. albeit brief, to correct our broad reading of attorney's fees in Jellki11S 
if it thought that we had misapprehended itS purpose, the Court has no' 
reason to change its approach to the fee-shifting provision of.§ 1988. as the 
majority does today. 

U See Pregnancy Discrimination Act of 1978.. Pub. L. 95-.555, 92 Stat. 
2076, 42 U. S. C. § 2000e(k) (overturning Ge1leml Elect1'ic Co. v. Gilbe1"f., 
429 U. S. 125 (1976». 

U Immigration Reform and Control Act of 1986, Pub. L. 99-603, Sec. 
315(b), 100 Stat. 3359 (1986) ("An alien .shall not be considered to have 
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its literal reading of the word "program" in Title IX of the 
Education Amendments of 1972, which led to the Court's gra
tuitous limit on the scope of the antidiscrimination provisions 
of Title IX,l. see Grove City College v. Bell, 465 U. S. 555 
(1984), was rejected by the 100th Congress; 16 or that its re
fusal to accept the teaching of earlier decisions in Ward8 Cove 
Pack~n{l'Co. v. Atonia, 490 U. S. 642 (198"9)' (refonnulating 
order of proof and w~ight of parties' bur~~ns in disparate
impact cases), and Patlerson v. McLean' Credit Union, 491 
U. S. 164 (1989) (limiting scope of 42 U. S. C. § 1981 to the 
making and enforcement of contracts) was overwhel,mingly 
rejected by the 101st Congress, I' and its refusal to accept the 
widely held view of lower courts about the scope of fraud, see 

· failed to maintain continuous physical presence in the United States ... if 
the absence from the United States\vas brief, casual and innocent and did 

· not meaningfully interrupt the continuous physical presence"). 
14 See Grove City College v. Bell, 465 U. S. 555,579 (1984) (STEVENS, J., 

concurring in part and concurring in result> (Court should refrain !rom de
ciding issue not in dispute). . . . 

: "See Civil Rights Restoration Act of 1987, Pub. L. 100-259, 102 Stat. 
· 28,20 U. S. C. § 1687. CongTess was clear in expressing the need for the 
subsequent legislation: 
"CongTess finds that

"(1) certain aspects of recent decisions and opinions of the Supreme 
Court have unduly narrowed or cast doubt upOn the broad application of 
title IX of the Education Amendments of 1972 .. : i and 

"(2) legislitive action is necessary to restore prior consistent and long
standing executive branch interpretation and broad, institution-wide appli
cation of those la,Ys as previously administered." 20 U. S. C. ~ 1687 note. 

I' See H. R. Coni. Rep. No .. 101..,.856, p. 1 (1990) (Civil Rights Act of 
1990)..Again, CongTess was blunt about its purposes: . 
"The purposes of this Act are to 

"(1) respond to the Supreme Court's recent decisions by restoring the 
civil rights protections that were dramatically limited by those decisions; 
and 

"(2) strengthen e.'dsting protections and remedies available under Fed
eral civil rights laws to provide more effective deterrence and adequate 

· compensation for victims of discrimination." Jbid. 
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McNally v. United States, 483 U. S. 350 (1987) (limiting mail 
fraud to protection of property), was quickly corrected by the 
100th Congress. 11 

In the domain of statutory interpretation, Congress is the 
master. It obviously has the power to' correct our mistakes, 
but we do the country a disservice when we needlessly ignore 
persuasiveevi<;lence of Congress' actual purpose and require 
it "to take the time to revisit the matte'r" 16 and to restate its 
purpose in more precise English whenever its work product 
suffers from an omission" or inadvertent error. As Judge 
Learned Hand explained, statutes are likely to be imprecise. 

"All [legislators] have done is to, write down certain 
words which they mean to apply generally to situations 
ofthat kind. To apply these literally may either pervert 
what was plainly their general meaning, or leave undis
posed of what there is every reason to suppose they 
meant to provide for." Thus it is not enough for the 
judge just to use a dictionary. If he should do no more, 
he might come out with a result which every sensible 
man would recognize to be quite the opposite of what 
was really intended; which would contradict or leave un
fulfilled its plain purpose." L. Hand, How Far Is a 
Judge Free in Rendering a Decision?, in The Spirit of 
Liberty 103, 106 (1. Dilliard ed. 1952). 

The Court concludes its opinion with the suggestion that 
disagreement v.;th its textual analysis could only be based on 
the dissenter's preference for a "better" statute, ante, at 17. 
It overlooks the possibility that a differept view may be more 

The fact that the President vetoed the legislation does not undemrine the 
conclusion that Congress viewed the Court's" decisions as incorrect inter
pretations or the relevant statutes. 

If See Pub. L. 100-690, § 7603, 102 Stat. 4508, 18 U. S. C. § 1346 ("(T]he 
term 'scheme or artifice to defraud' includes a scheme or artifice to deprive 
another of the intangible right or honest services"). 

a Smith v. Robi1l8011 , 468 U. S. 992, 1031 (1984) (Brennan, J., 
dissenting). 
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faithful to Congress' command. The fact that Congress has 
consistently provided for the inclusion of expert witness fees 
in fee-shifting statutes v:hen it considered the matter is a 
weak reed on which to rest the conclusion that the omission of 
such a provision represents a deliberate decision to forbid 
such awards. Only time will tell whether the Court, with its 
literal reading 19 of § 1988, has correctly interpreted the will of 
Congress with respect to the issue it has resolved today. 

I respectfully dissent. 

"Seventy years ago, Justice Cardozo warned of the dangers of literal 
reading, whether of precedents or statutes: 
"[Some judges'] notion of their duty is to match the colors of the case at 
hand against the colors of many sample cases spread out upon their desk. 
The sample nearest in shade supplies the applicable rule. But, of course, 
no system of living law can be evolved by such a process, and no judge of a 
high court, worthy ofMs office, views the function of his place so narrowly. 
If that were all there was to our calling, there would be little of intellectual 
interest about it. The man who had the best card index of the cases would 
also be the ,visest judge. It is when the colors do not match, when the 
references in the index fail, when there is no decisive precedent, that the 
serious business of the judge begins." B. Cardozo, The Nature of the Ju
dicial Process 20-21 (1921). 




