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Congress intended that the Voting Rights Act of 1965 be used to end
voting discrimination in forms known and unknown to it in 1965.
Legislators had tired of persistent local and state governments
crafting new laws in response to outlawed discriminatory devices.
'They recognized, and the Supreme Court later affirmed that
"unremitting and ingenious defiance" of the Fifteenth Amendment
necessitated the passage of a broad and powerful law. Therefore,
the Voting Rights Act not only provided plaintiffs with a right of
action, but also required certain jurisdictions to obtain approval
before altering all voting related laws.

For many years, the Supreme Court interpreted the Voting Rights Act
in a manner that maintained'its original intent. Thus, it was both
alarming and disappointing when the Supreme Court affirmed Rojas v.
Victoria Independent School District and later, rendered its
decision in Presley v. Etowah County Commission.

Both the Rojas and Presley decisions are evidence of the newest
forms of voter discrimination and the Supreme Court’s narrow view
of the Voting Rights Act. Though these machinations are new and
subtle, their ability to deny minorities the right to
representation is undeniable. The Voting Rights Act was crafted to
address these circumstances. Thus, it is appropriate that we hold
this hearing and discuss the problem confronting the nation.


http:Thus,.it

Statement of Dayna L. Cunningham, Assistant Counsel,
NAACP lLegal Defense and Educational Fund, Inc.

Submitted to the
Subcommittee on Civil and Constitutional Rights
of the
House Judiciary Committee
in support of

H.R. 174: The Voting Rights Extension Act of 1993

March 18, 1993



On behalf of The NAACP Legal Defense and Educational Fund, Inc. | thank you
for this opportunity to spe;ak in support of H.R. 174, the Voting Rights Exteﬁsion Act of
1993.

Thé NAACP Legal Defense and Educational Fund, Inc, (‘the Fund" or "LDF")
provides legal representation to African Americans and other minorities, as well as to
other persons in apbropriate cases, in litigation to enforce their civil and constitutional
rights.- The Fund has a long history of involvement in voting rights, particularly t:n the
South. We ha\)e litigated numerous cases challenging discriminatory electoral schemes,
including registration practices. In 1985, Julius Chambers, Director-Counsel of the
Fund, argued in the Supreme Court Thornburg v. Gingles, 478 U.S. 30 (1986), the
Iandmérk caé.e that set out the standard for violation of §2 of the Voting Rights Act as
amended in 1982. The following year, in conjunction with attorney James Blacksher,
who is here today, LDF brought the Dillard cases, 'see Dillard v. Crenshaw
County, 640 F. Supp. 5347 (M.D. Ala 1986); that Sucéessfully challenggd disorimiﬁatory.
at-large districting schemes throughout the state of Alabama and led to election of
’Commissioners Presléy and Mack, name plaintiffs in Presfey and its companion case
Mack v. Russell County Comm:‘ssfon, 112 S. Ct. 820 (1992) The Fund has
corﬁprehensive practical experignce with voting rights issues facing African Americans.

In Presley v. Etowah County Cérﬁmz’ssion’ and Rojas v Victoria

Independent School District?, the Supreme Court ratified decrees of majority white

local governing bodies that changed the authority, or operating rules of government in

112 S.Ct. 820 (1992).

Civ. Act. No. V-87-16 (S.D. TX, Mar. 29, 1988) aff'd 490 U.S.-1001 (1989).
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a mahner that excluded newly elected minority officials from equal participation in the
governing process. In Presley, the white majority striéped the first African American
county commissioner elected since Reconstruction of his authority to allqcate and
spend the budget. In Rojas, the anglo majority imposed a virtual gag rule on the first
Latina elected to the school board by changing. from one to two, the number of votes
required to get an item on the school board agenda. | In both cases, in an
unprecedented narrowing of the scope of the Act, the Supreme Court said that these
actions were not prohibited by the Voting Rights Act.

Shouid‘ the Voting Rights Act be amended now to address the |
Presley and Rojas decisions? Why not wait to see if the decisions have an adverse
impact on minofity voting vrights? Congress must not wait becéqse the adversé impact
of these ‘decisions already ivs clear. Presley> and Rojas are not isolated incidents.
They form a growing pattern of cases in jurisdictions where minority-sponsored officials -
win public office and recalcitrant local officials change governmental rules to prevent
minority elected officials from participating equally |n the governing process.

At the outéet, let me make clear that seeking to safeguard equal participation in
the .governing process is not an attembt té ensure substantive outcomes Athat are
favorable to protected minoritieé. Restoring voting rights law to its state before Presley
and Rojas will not necessarily affect the outcome of any particular budgetary or school
board decision. Rather it will provide protection against unfair Qbstacles to meaningful
minority participation in the governing pr}og:ess. Without such p‘rotection, there is no

way to ensure that decisions made on behalf of the majority have the consent--even if



not the support--of the minority comﬁjunity. The lack éf such protection strikes at the
very legitimacy of democrgtic government.
~Attempts té thwart minority voter participatjon in government through their elected
representatives are not .unexpécted or unprecedented in the history of voting
-discrimination in‘ this cou.ntry. | Congress heard evidence ‘of these attempts( by
recalcitrant state and local governments as early as 1965 during the initial House |
hearings on the Act.® Such attempts are merely the predictable next "generation” of
voting discrimination by local officials who can no longer prevent protected minorities
from casting their ba{liots or from electiné candidates of their choice. Both the tederal
~ courts and the Department of Justice have forbidden local jurisdictions from obstr}ucti'n'g
: ”mihority voters' political participation in this manner sirjce the> incéptio‘n of the Voting
Rights Act. Since; Presley and Ro/aé, however, this blatant vqting discrimination is
‘completely wit.hout statutory remedy.
” The history of voting discrimination in tHis country has beén a history of
‘ingenious and unremitting defiance of the Constitution.™ Supreme Court litigation
before - the Voting Rights Act demonstrates the variety and persistehce'of mechanisms

used to deprive minorities of the right to vote. For each discriminatory voting

’See Hearings on H.R. 6400 before Subcommittee No. 5 of the House Committee
on the Judiciary, 89th Cong., 1st Sess, at 60 (Testimony of Attorney General Nicholas
Katzenbach). - . :

*South Carolina v. Katzenbach, 383 U.S. 301 (1966).
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mechanism outlawed, a new device was invented to take its place.® These devices
have evolved through three "generationé": in the "first ge‘neraticn," states and local
governments created barriers to ballot access to prevent minorities from even casting
a vote.® Removal of rhany of these barriers aﬁer‘1965 began the "second generation”
in which state and local jurisdictions created unfair political boundaries and other

obstacles to ensure that the votes of newly enfranchised minorities would be

*Grandfather clauses were invalidated in Guinn v. United States, 238 U.S. 347
(1915) and Myers v. Anderson, 238 U.S. 368 (1915). Procedural hurdles were
invalidated in Lane v. Wilson, 307 U.S. 268 (1939). Discriminatory application of
voting tests and qualifications was condemned in Schnell v. Davis, 336 U.S. 933
(1949). See also, Alabama v. United States, 371 U.S. 37 (1962); Louisiana v.
United States, 380 U.S. 145 (1965). The white primary was outlawed in Smith v.
Allwright, 321 U.S. 649 (1944). Improper' challenges to voting status were nullified in
‘United States v. Thomas, 362 U.S. 58 (1960). Racial gerrymandering was forbidden
by Gomillion v. Lightfoot, 364 U.S. 329 (1960). :

®Among the "first generation” barriers about which Congress heard in 1970 were the
following: 1) Exclusion of and interference with black poll watchers; 2) refusal to provide
or allow adequate assistance for illiterate black voters; 3) withholding of necessary
information from black candidates regarding voting or running for office; 4)
discriminatory purging or failure to purge voter lists; 5) discriminatory selection of
election officials; 6} disqualification of black ballots on technical grounds; 7) harassment
of black voters, poll watchers, and campaign workers. See 115 Cong. Rec. 38509
(1969)(statement of Rep. Leggett).

In 1975, Congress heard testimony about the following additional "first generation"
barriers to voting: (1) omitting the names of registered voters from the lists; (2)
maintaining racially segregated voting lists or facilities; (3) allowing improper challenges
of black voters; (4) requiring separate registration for different types of elections; (5)
failing to provide the same opportunities for absentee baliots to blacks as to whites; (6)
moving polling places or establishing them in inconvenient or intimidating locations; (7)
~setting elections at inconvenient times; (18) failing to provide adequate voting facilities
in areas of greatly increased black registration; and (9) causing or taking advantage of
election day irregularities. See Extension of the Voting Rights Act, 1975: Hearings on
H.R. 939, H.R. 2148, H.R. 3247, and H.R. 3501 Before the Subcomm. on Civil and
Constitutional Rights of the House Comm. on the Judiciary, 94th Cong. 1st Sess. 645-
648 (1975)(statement of Armand Derfner).
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meaningless.” Presley and Rojas represent this country's “third generation" of voting
discrimination. |

The Voting Rights Act was passed in 1965 based on an exhaustive record
of this history. Section §'s extraordinary preclearance measures, the provisions of the
_statute addressed in Presley and Rojas, Specifiéally were dirnectedv at local attempts

8

~to thwart minority voter participation.” When these provisions came up for renewal in

"Among the "second generation" barriers that Congress found in 1970 were the -
following: 1) gerrymandering of legislative districts; 2) switching from district based to
at-large elections; 3) consolidating counties; 4) instituting full-slate voting. See 115
Cong. Rec. 38509 (1969)(statement of Rep. Leggett). '

In 1975, the list of "second generation" barriers about which Congress-heard
testimony grew to include the following: (1) requiring a run-off election between the two
highest candidates if no candidate wins a majority in the first election; (2) making at-
large elections even more unfair to minorities by superimposing various rules that
prevent a minority from concentrating its votes to take -advantage of a split among the
majority group, for example, (a) numbered place laws, which designate each position
" by a separate number, require each candidate to qualify for a specific numbered place,
and allow each voter to vote for only one candidate in each place; (b) staggered terms,
which achieve the same end as numbered places, except that the offices are separated
chronologically; (3) splitting the vote for a strong black candidate by nominating -
additional blacks as "straw" candidates for the same office; (4) imposing stiff formal
_ requirements for qualifying to run in primary or general elections, e.g., high filing fees,
numerous nominating petitions, or complex caths; and (5) withholding certification, on
technical grounds, of black candidates’ nominating petitions. See Extension of the
Voting Rights Act, 1975: Hearings on H.R. 939, H.R. 2148, H.R. 3247, and H.R. 3501
Before the Subcomm. on Civil and Constitutional Rights of the House Comm. on the
Judiciary, 94th Cong. 1st Sess. 645-648 (1975)(statement of Armand Derfner).

*Under section 5 of the Voting Rights Act, 42 U.S.C. §1973c, jurisdictions that come
under the coverage provisions of section 4 of the Voting Rights ‘Act are forbidden from
implementing any voting changes until those changes have determined by the United

' _{continued...)



1970, lawmakers learned that “resistancé? to progress in enfranchisement of qualified
Americans has been far more subtle a“rid far more effective than we have thought
possible.” Volumes of new evidence showed-that contempt for the Constitution’s voting
guarantees was as entrenched as it had been in 1965. It was beginning to take on new
forms, however, that focused on diluting or canceling out the votes of newly
enfranchised minority voters.'® Similar findings were made when the Act was extended
with broad support in 1975 and 1982."

As early as 1970, ,the Civil Rights C§mmission documented three tactics used by
local officials seeking to change the néture of elected offices sought by minority

candidates:

®(...continued) ' :
States Attorney General not to have the purpose or effect of discriminating against
- minority voters. Under section 2 of the Act, 42 U.S.C. 1973, as amended in 1982, any
voting mechanism that results in protected minorities having less opportunity than
whites to participate in the political process and to elect candidates of their choice is
forbidden. Section 2 applies nationwide.

°415 Cong. Rec. at 38517 (1969) (statement of Rep. Celler).

'°As one lawmaker observed:

The same states that were the most efficient, determined and
malicious in their efforts to keep black people off the
registration rolls can be expected to be the most efficient,
determined and malicious in the efforts to cancel out the
growing black vote.  Congress was mindful of this
responsibility when it put section 5 into the Voting Rights
Act. If there were those who felt that the states covered by
the Act would repent and turn from their evil discriminatory
traditions in five short years, then those people were overly .
optimistic and sadly mistaken. 116 Cong. Rec. 6359
(1970)(Statement of Sen. Bayh).

"See S. Rep. No. 97-417 at 9 (1982): 128 Cong. Rec. §6943 (June 17, 1982),
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Attempts to extend the terms of offices held by white incumbents:

Two weeks after the passage of the Voting Rights Act, the Alabama
Legislature passed an act to extend for an additional 2 years the
terms of office of Bullock County commissioners some of whom
were scheduled for reelection. The Negro voting age population in -
Bullock County is twice that of the white voting age population.

Outright abolisnment of offices sought by African American
candidates: ‘

In February 1966, a Negro farmer in Baker County, Georgia
qualified to run for justice of the peace in his district to succeed to
a vacancy created by the death of the incumbent. Within a few
days thereafter the Baker County Commissioners -voted to
consolidate all the militia districts into one district. The effect was
to abolish the one office for which a Negro had filed.

Making local elective offices appointive in predominantly black
counties but not in predominantly white counties: '

For many years county superintendents of education in Mississippi
were elected at the same time and in the same manner as other
county officers. In June 1966, the legislature amended the

Mississippi statutes requiring that the office of county
superintendent of education be appointive only in- certain
predominantly black counties . . . . The appointments were to be

made by the county board of education whose members, all white,
serve staggered 6-year terms.'?-

In addition, Congress heard testimony about local officials limiting the responsibilities

of offices likely to be won by African Americans and about local officials and others

imposing barrie'rs to minority officials taking office, for example, bonding companies

requing to bond African Americans who had managed to win elections."™

?ld. at 6357 (statement of Sen. Bayh). See Bunton v. Patterson, 393 U.S. 544

1A“1 15 Cong. Rec. 38509 (1969)(statement of Rep. Leggett). See also, Id. at 38502

(continued...)
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These types of voting changes always héve been subject to the Voting Rights
Act. For example, the Department of JQstiée objected t’o‘ the abolition of an elective
office 'a minimum of five times between 1969 and 1975." Under the Voting Rights Act,
the federal courts and the Department of Justice have struck down or objected to a
variety of other mechanisms that changed the structure or operations of a local
governing body. While the Court in Presley acknowledged the discriminatory botential
inherent in the abolition of an elective office," it refused to recognize this potential in
changes in the authority of elected officials that havé the same or nearly the same
practical effect. These changes have been numerous eAnough to group into six general
categories that | discuss in more detail below: 1) shifts of authority away from a local
body that has significant minority representation: 2) creation of an executive position
that is elected at large to oversee the operations of a governing body on which there

is minority representation; 3) changes in decision-making authority of elected bodies;

3(...continued) : '

(statement of Rep. Reid); /d., at 38505 (statement of Rep. Tunney); Id. at 38495.
(statement of Rep. Ryan); /d., at 38517 (statement of Rep. Celler) each discussing
various stratagems used by recalcitrant white officials to prevent minority-sponsored
candidates from taking office; Extension of the Voting Rights Act, 1975: Hearings on
H.R. 939, H.R. 2148, H.R. 3247, and H.R. 3501 Before the Subcomm. on Civil and
Constitutional Rights of the House Comm. on the Judiciary, 94th Cong. 1st Sess. 645-
648 (1975)(statement of Armand Derfner).

"“The Department of Justice objected to the abolition of the following elective offices
from 1969-1973: 1) Superintendent of Education, Clarendon County, South Carolina
(Africans Americans comprised 49% of registered voters)(November 12, 1973); 2) City
Clerk, Hollendale and Shaw, Mississippi (African Americans comprised 70% of
populations)(Jul. @ and Nov. 21, 1973), Justice of the Peace, State of Alabama (Dec. 26,
1972); School Superintendent, State of Mississippi (May 21, 1969).

15117 L. Ed. 2d at 64.



4) chatnges in legislative voting procedures: 5) holding of quasi-official, racially exclusive
meetings of white officials to make ofﬁciél dectsions and 6) imposition of additional
requirements for oﬁice-hqlding. Other examples of Preéiey and Rojas type changes
qo not fit within these catetgoriés although they have the effect of obstructing minority
participation in government.

. Shifts of Authority

One of the most frequent méchanisms used to shift at;thority away from local
governing bodies with minority representation was the adoption of home rule. In many
jurisqictions, a county commission elected at-large was more likely to preserve whites’
political monopoly than a local legislative delegation subject to the requirement§ of the
.\/oting Rights Act. The Departtnent of Justice lodged objectiohs to the adoption of
home rule m at least the following jurisdictions, citing the risk that at-large county
commissions would be less responsive to the minority electorate: Edgefield Cotj_nty,
Sﬁuth Carolina;'® Sumter County, South Carolina;'” Horry County, South Carolina;'

* Charleston County, South Carolina;'®, and Columbia County, South Carolina;*°

®McCain v. Lybrand, 465 U.S. 236 (1984).
17County Council of Sumter v. United States, 555 F. Supp. 694 (D.D.C. 1983)
"*See Horry County v. United States, 449 F. Supp. 990 (D.D.C. 1978).

'9_etter from Drew S. Days llI, Assistant United States Attorney General to Ben Scott
Whaley, Esq. (June 14, 1977 objection letter)

2| etter from Drew S. Days, Assistant United States Attorney General, to Treva G.
Ashworth, South Carolina Assistant Attorney General (February 6, 1978 objection letter).
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Local authorities have useﬁd other mechanisms té' shift authority away. from
governing bodies with minority rebresehtation» In Hardy v. Wallace®', three months
after a redistricting lawsuit that resultéd in the election of two African Americans to the
county legislative delegation.”® the state r‘transferred the power to appoint the local
racing commission from the county legislative delegation to the Governor. African
Americans cémprised seventy-eight percent of the county. Ih Robinson v. Alabama
State Department of Education,® following passage of ’the Voting Rights Act, the
Marion City Council! transferred conirol of public schools wifhin the city from fhe Perry
County Board of Education, which was elected at-large from a 65% African American
county, to the City Council, elected from é 52% African American City.-

In Jackson v. Town of Lake Proyidence,"" after African Am'ericans’véon a
majority on the town's governing body, outgoing white incumbents transferred control
of the municipal power plant to a newly-cfeaied power commissicn whose ;appo'inted
members were all white. |

In anothe‘r case not involving an Af'rican American representative, but rather a
white elected official who had been responsive to the African American community’s
interest, a shift in the official's authority was c;‘a!culated to punish him. In Austin; Texas,

(San Patricio County), after the county clerk assisted the Department of Justice in

21603 F.Supp. 174 (N.D. Ala. 1985)

* 2Burton v. Hobbie, 561 F.Supp. 1029 (M.D. Ala. 1983).
22650 F.Supp. 484 (M.D. Ala. 1987) ' -
24Civil No. 74-599 (W.D. La. July 11, 1974).
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investigating a voting change submitted for preclearance under section 5, the county

attorney retaliated by removing the clerk's responsibility for voter registration.?

Creation of At-Large Executive
Q In'CoH‘eton County, South Carolina, after two African American candidates were
‘elected to the county school board, which had districts that wére identical to those of
the county commission, the county created a county supervisor position elected at largé
frorﬁ the entire county and shifted all éxecutive auth,o‘rity to this position. In addi;ion, the
county expanded the commission to add t‘wo additional seats and abolished elections
by district. After the Department of J‘ustice’s objéctions were upheld by a federal district |
court,® the county refused to >.submit an alternative form of government for
B precllearance.‘ Instead, it sought an additional transfer of authority--to levy school taxes--
away from the county legislative delegation. The Department also objected to this

second‘transfer‘ of authority.?’ '
After section 2 !itigati'o}n in Waycross, Georgia (Ware and Pierce Counties), which
resulted in the election of the first African AmericanQSponsored city commissioner, the

local legislative delegation abolished the practice of electing the mayor by rotation

*Letter from John R. Dunne to Stan Reid, Esq. (May 7, 1990 objection letter).

*®United States v. The Board of Commissioners, Colleton County, South
Carolina, C.A No. 78-903 (March 7, 1979, D. S.C.) See also, Letter from Drew S.
Days, Assistant United States Attorney General to Travis G.. Ashworth, South Carolina
Assistant Attorney General (February 6, 1978 objection letter).

“Letter from Drew S. Days, Assistant United States Attorney General to Travis G.
Ashworth,” South Carolina Assistant Attorney General (September 4, 1979 objection
letter). :
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among the commissioners, and impiemented a system directly to elect the mayor by
the city at large subject to a majority vote.

Changes in Decision-making Authority

vThe Presley case is a clear example of an African American elected official
being stripped of his authority when the white majority voted to make all governmental
decision-making collective. In Mobile, Alabama, exactly the reverse strategy was
attempted in an effort to bring about the‘same result. There, in anticipation of a
challenge to the at-large system of electing‘city commissioners, the city eliminated the
collective administrative authority of the commission} and designated specific
administrative functions to individual commissioners. By giving each commissioner
discrete individual authority, the city hoped to lock itself into an at-large system of
election on the assumption that it would not be appropriate to permit é pa&ibular area
of the city to elect a commissioner to pérform specific functions for the city as a
whole.?®

Changes in Legislative Voting Rules

In the Rojés case, the school board adopted new rules to ensure that whites
would control the school board agenda. In two cases recently filed or about to be filed,
local legislative bodies have changed the voting rules by which decisions were made

to ensure that African Americans have no séy in the substantive outcomes.

28 etter from J. Stanley Pottinger, Assistant United States Attorney General, to C.B.
Arendall, Esq. (February 26, 1976 objection letter). ' '
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Tennessee's home rule enabling legislation requires a two-thirds majority vote for
the enactment of redistricting plans.  During the 1992 redistricting, the four African
American county commissioners out of ten in Shelby County, Tennessee blocked the
_ two-thirds majority needed to enact the plan preferred by the white majority. Rather
than comply with the county charter. whicﬁ wéuld have required them to.seek a
commpromise with the African American commissioners, the white commiséioners passéd

their preferred redistricting plan by a simple majority, holding the 'vote among
themselves to ihe complete exclusion of the A;frican American commissioners. This
lawsuit is now pending.

In Haywood County, Tennéssee, the County Commission changed the decision-
~ making authority of the County Commission to ensure that African Americans would not
have a meaningful voice on either of the éther two county governing bodies--tﬁe County
School Board and the County Commission itself.

Among its other duties, the Canty Commission elects the Haywood County

School . Board. Traditionally, the school board mefﬁbers had been elected by the
- Commission from residency districts. The Couﬁty Commission aiteret-j its own decision-
-rnaking~ authority by abolishing the.‘ district éystem of electing county school board
members, and setting up én at-large system. At the same time it set up the raqially
dilutive at-large election system for the scﬁoo'i board, it reconfiéured the County
Commission districts to ensure that African Americans would be underrepresented on
the County Commission. This éair of changes gave the white commissioners virtually

complete control over the election of the school board.

13



Quasi-official, Racially Exclusive Meetings

In Major v. Treen. 574 F.Supp. 325 (1983), during the 1980 state legislative
redistricting process in Louisiana, after conflicts arose between African American and
white iegislators over the creation of a majority black congressional district, white
legislators held a closed meeting in the subbasement of the statehduse with labor
groups and other "interested persons” to fashion a comprémise on the congressional
district that excluded African Americans. The African American legislators were barred
from the meeting because, according to oné legislator, they had no way of forcing their
demand for a black district.* |

In A|theifnen Arkansas, a small town outside of‘Pine Biuff, when the second
African American alderperson was elected to the city council in 1990, the city council
ceased having official rﬁeetings. Instead, the \A;hite members of the city council
gathere‘d at exclusive meetings by invitation only that were held in the back of the
mayor’s liquor store.“.

Additignai Requirerﬁents For Office-Holding

By imposing additional, unanticipated requiremehts on minority elected officials,

recalcitrant local govemmenté have sought to make it difficult or impossible for

?® [T]he one group, the one contingency that was not going to come out of
the session satisfied was going to be the blacks. The reason for this was
that with all of the competing interests . . . there was probably going to be
virtually no way to satisfy the black members of the Legislature . . . insofar
as creating a majority black district [was concerned] . . . they [minority
legislators] didn’t have enough votes. 574 F. Supp. at 334.

%1990 Interview with Helen Alexander, Alderperson, Altheimer, Arkansas.

14
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minorities to serve. For example, in Shirley v. Superior Court in and for County

3

of Apache,” after a Navajo was elected for the first time to the Apache County board
of supervisors, local wnites required that the official’'s credentials and fitness to serve be
‘ re\;/iewed by the state supreme court before he could be seated..

In Wiicox- County, Alabama, the county probate judge. who is"chargedA with
issuing oommission‘ cards to enable elected constables to pen‘orm their duties, refused
to issue such cards to newly-elected African American constables.™

In Huffman v. Bullock County,35 after the .fir'st African American was elected
probate judge in Boliook County, Alabema, the County Commission, which has always
paid the salaries of the probate judge’s staff, voted to shift responsibility for paying the
‘ ealaries to the probate jluoge himself. |

This brief catalogue of documented Presley-type changes .makes clear‘ the risk
to. minority voters of unchecked local power to obstruct minority reoresentatives'
meaningful panicipation in government. Moreover, scrutiny of such changes is wholly
‘consistent with the comprehensive regulatory scope of section 5. There is little merit
in‘ ooponents' well-wofn retreat to arguments about an opening of floodgates in the

wake of a Presley amendment., These arguments are based on two fallacies. First,

that the Department of Justice could not process the volume of changes that would be

.3'1Oé Ariz. 510, 513, P.2d 939 (1973), cert. den. 415 U.S. 917 (1974) .

*2See, United States Commission on CM Rights, The Voting R:ghts Act: Ten
Years After at 169 (1975).

33528 F. Supp. 703 (M.D. Ala. 1981)
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submitted uhder a Presley amendment. 'Second, that Justice Department scrutiny
unhecessarily would intrude on states’ autonomy.

In the Department's amicus curiae brief and in oral argument before the
Supreme Court in Presiey, the Attorney Géneral indicated that section 5 coverage of
potentially discriminatory changes of legisltative authority or rules would not present
undue administrative burdens.® In light of his/her experienbe in enforcing the Voting
Rights Act, th‘e Attorney General's view of the Act is due considerably g}eater deference
than are the speculative arguments of those who oppose section 5 protections. Indeed,
that opponents’ complaints are mere speculation is shown by the fact that prior to the
Presley and Rojas decisions, changes in the authority of elected officials or in
legislative rules that had the potential to diécriminate ‘were systematically reviewed by
the Departme;nt of Justice without undue administrative burd.ensf‘5

~ The Départmenf of Justice has a comprehensive adhinistrative mechanism that
is well-equipped to carry out its enforcement responsibility under section 5 to:review “all
changes, no matter how small" that have the potential to di:~3f:riminate‘.3’6 Under this
command, the Department capably reviews vptuminous changeé including every change

of polling places from one side of a street to the other,”” every change in candidate

*See Presley v. Etowah County, 117 LEEd. 2d 51, 70, nn.5, 6 (1992) (Stevens, J.,
dissenting).

351d
allen v. State Board of Elections, 393 U.S. 544, 568
*See Perkins v. Matthews, 400 U.S. 379 (1971).
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filing fees® and every change from. paper baliots to voting machines® that is
vsubmitted from every covered jurisdiction. Surely‘the Department effectively can
process--as it did béfore 1992--the Presley-type changes thét may have a
discrimgnatory impact on minority voters.

Moreover, arguments about undue intrusion on state autonomy by section 5's
enforcement s.ch’eme‘ were resolved 28 years ago when Congress enaéted the provision.
Congress determined, ,after finding that other mechanisms to enforce the fifteenth
amendment’s voting guarantees had been wholly ineffective,” that close monitoring
under section 5 of Iﬁcal voting p(éctices was the most effective way of preventing states -
from enacting new discriminatory voting mechanisms each time an existing voting
) barrier was removed. Thus it chose to "shift the advantages of time and inertia from the
perpetrators of the evil to its victims"' by forbidding impl‘ementation:of voting changes

in covered jurisdictions without federal approval.® Section 5 does not cover every

*Dougherty County Board of Education v. White, 439 U.S. 32, 40, n.9 (1978)
¥See 393 U.S. at 568.
“‘°Soufh Carolina v. Katzenbach, 383 U.S. 301, 314 (1966).

“"Wnited States v. Sheffield Board of Comm/ssmners 435 U.S. 110, 121
(1978).

“Covered states are required to submit for preclearance "any state enactment that
alter[s] the election law in a covered State in even a minor way." 393 U.S. at 566.
However, Congress substantially reduced the burden on the states by requiring all
changes to be precleared automatically within 60 days of submission unless the
Attorney General specifically interposes an objection. 42 U.S.C. §1973c. In 1992, the
Department reviewed 17,000 changes and precleared 99% of them. This percentage
has not changed since 1968. 117 L. Ed. 2d 70, n.6.
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state. Rather, it covérs those states expressly identified by Congress as those with a
documented history of egregious race-based voting discrimination.”” As to these
states, Congress made the judgment that state autonomy cannot shield practices that
have the potential to discriminate against minority voters.
Conclusion

Despite the many enforcement éains of thé' Voting Rights Act, racial
discrimination in voting is still not a thing of the past. Presley and Rojas create a
huge exception to the coverage of the Voting Rights Act precisely at the point where
protected minorities are actually in a position to participate in the governing process. -
The majority of the cases described above were brought under séctions of the Voting
Rigl’}ts Act. Af! of the cases also would have vbeen subject to section 2 challenge. Many
never required litigation because the Dep'artment of Justice intervened before the
changes were implemented. Presley and }?ojas send precisely theAwrong message
to recalcitrant local jurisdictions that continue, whether intentionally or not, to enact
discrirfzinatory voting measures. The message is that voting rights enforcement has
reached its limits and that barriers to minority political participation are okay as long as
they exist within the legislature, rather than ‘at the vcting booth. ’Fb'r this reason, |
~strongly urge that Congress pass H.R. 174 to restore Voting Rights Act .protections

against minority political exclusion wherever it may occur.

“See South Carolina v. Katzenbach, 383 U.S. 301, 335 (1966).

18


http:discrimination.43

TESTIMONY OF CHARLES J. COOPER

BEFORE THE

'SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL

RIGHTS OF THE COMMITTEE ON THE JUDICIARY
OF THE HOUSE OF REPRESENTATIVES

REGARDING

174, THE ”VOTING RIGHTS EXTENSION ACT OF 1993#



‘My name is Chgrles J. Cooper, and I am é partner in the
Washington, D.C. law firm of Shaw,VPittman, Potts & Trowaidge.
I welcome this opportunity to present my views on H.R. 174, the
"Voting Rights Extension Act of 1993”; in so doing, I speak only
for myself. | o

My experience with respect to the Voting Rights Act dates
back to 1981, when I joined the Civil Rights Division ofvthe U.s.
Departmeﬁt of Justice as a Special Assistént'to the Assistant
_Attorney General. In that‘capacity and, later, as a Deputy
Aséistant Attorney General, I was closely in?olyed in. the Justice
Depa:tmentfs enforcement activity under the Voting Rights Act,
Vincluding the review of preclearance sﬁbmissions byvcdvered
_juriédictions under Section 5 of the Act. From 1985 until 1988 I
served as the Assistant Attorney General for the Office of Legal
lcéunsel in thé Department of Justice and continued to participate
in‘the formulation of the Department’s position in.Voting Rights
..Aét cases before the Supreme Court. 1In private practice I have
répresented both plaihtiffs and defendants iﬁ litigation brought
under Va:ioué'proviéions‘of the Votiné Rights'Act, aﬁd I have
repfesentea.a number of staté and local govérnment_bodiéé anad
oéficials both in litigation and adminisﬁrative preclearancé'pro-
céediﬁgs under Section 5 of the Act.

I shall confine my testimony today tokthe provision of

H.R. 174 that is designed to reverse Presley v. Etowah County

Commission, 112 S. Ct. 820, 60 U.S.L.W. 4135 (1992), in which the




Supreme Court held that changes in the decisionmakiné authority
of elected officials and bodieé are not covered‘by Section 5 of
the Voting Rights Act. sSection 5 of the Voting Rights Act
requires that certain covered jurisdictions must obtain
preclearance before implementing any chanée in a ”standard,‘pfac-
tice, or prbcedure with respéct to voting.” H.R. 174 would émend ‘
Section 5 to make clear that the tefm #"procedure with respect to
voting” includes “any change of procedural fules, voting prac-
tices, or transfers of decision méking authority that affect the
powers of an elected official or position.” '

At issue in Presley were'changes.ih the governing structures
in two Alabama counties, Etowah County and Russell County.

Russell County. Prior to 1979, the Russell County Commis-

sion coﬁsisted of five members elécted at-large from “residency
districts.” Two of the commissioners were required to reside in
Phenix City, the largest city in the county, while three commis-
sioners wére elected from rural residency districts. AThe three
“rural commissioners had individual authority over road.and bridge
repair and construction within their districts and directed the
operaﬁions of the diétricts' 7road shop,” including‘authorizing
expenditures for routine repéir énd»maintenance work. Funding
for new construction and major repair projects was subject to a

- vote by the entire commissidn. ‘The rural cémmissioners Qere

assisted by a county engineer, appointed by the commission.



In 1979, foliowinq the indictment of a rural commissioner
for éorruption in his road work activities, the Alabama Legisla-
ture eﬁactéd a sﬁatuté transferring ali respoﬁsibility for road
work to the county éngineer. A resolution‘ACcomplishing the same
;esﬁlt had alsé been éaSsed'by the commission. Neither the reso-
lutibn nor'the statute was submitted for preclearéhce under
Section 5 of the Voting Rights Act. |

In 1985lé cqnsent decree was entered in federal disﬁrict
court to fesqlvé‘claims brought against the‘Russell County com-
hission under Section 2 of the Votiné Rights‘Act. Under the
decree, the commission wasAexpanded to seven members, with each
member elected ffom a single-member district. In‘i986,~two black
:gommissioners wereleiected.

Etowah County. Prior to 1986, Etowah County was governed by

é five;meﬁber coun£y commission, four of whom were elected atQ
largé-frém_residency districts; the fifth member, the chairman,
was éubject'énlf to the requirement that he reside somewhere in
fhe county. Each'of the four ”road‘commiSSioners”‘individually‘
,supervised the maintenance of roads and bridges wifhiﬁ his dis-
trict and directed the.operations of the diétrict}s #road shop.”
The commission as a whole allécated funds among the four foad
districts, but the individual road commissioners controlled
spénding priofities within the districts. In 1986, the Etowah
County Commiésioh entered into a consent décree to resolve claims

brought under Section 2 of the Voting Rights Act. ‘Under the




i

decree, the commission was expanded to six members elected from
single-member districts. The initial elections held under the
new system involved only the two additiohal districts. A black
commissioner was elected from one of thé_districts, and both new
commissioners jbinéd the four holdover commissioners in January
1987. 1In August 1987 the Etowah County Commission passed a reso-
lution abolishing the prior practice of allocating funds to the
separate districts for disposition by the district’s commis-
sioner. Under the #Common Fund Résolution,” all funds earmarked
for road work were to be expended by the commiséion as a whole,
”in accordance with need.” The Cémmon Fund Resolution was not

submitted for preclearance under Section 5.

The District Court’s Decision. 1In 1989, an action was filed
in‘federai district court alleging racial discriﬁination in the
conduct of road operations in Etowah and Russell Counties in vio-
lation of prior court orders, the Fourteenth ané.Fifteenth Amend-
ments, Title VI of the Civil Rights éf Act of 1964, énd Section 2
of the Voting Rights Act. The complaint was later amended ta
allege that the countieé had violated Section 5 of the Voting
Rights Act by failing to preclear thgir transfers of authority
over the county’s road workAfrom £he.individuél comnmissioners to
the county engineer (in Russell County) and the commission as a
whole (in Etowah éounty). |

A majérity of'the three-judge district court, in an opihion

authored by Circuit Judge Frank Johhson,vheld that neither



transfer of road work authority constituted a 7covered change”
subject to preclearance under.Section 5. Appendix to Jurisdic-
tion Statement in No..90—7ll at Al-A41. The district court held
that transfers of authority are subject to Section 5 preclearance
only when they "effect a Significant relative change in the pow-
ers exercised by governmental Officials elected by, or responsi-
ble to; substentieliy different constituencies of voters. ” Id.
at Al13-Al14. The district court added that ”“minor or inconsequen-
tial~ tfanéfers of authority are not eubjectito:Section 5
preclearance even_When the transfers involve officials with dif-
ferent constituencies.

With respect to Etowah County, the district court held that
”tﬁe realiocetion of authority embodied in the commen fund feso-
lution was,.in‘practical terms, insignificant” since the.commis-
‘Asion as a whole had the authority, ”both before and after the
diséuted change,” to 7"allocate funds among the various districte,
and thus to effectiveiy authorice or refﬁse to authorize major.
read projecte cn the basis of a county-wide aSsessmeht.cf need.”
Id. et'Aié. 'Similafly, Russell County's transfer‘of road work'
authority from the indiVidual rural commiSSioners to the county
engineer was not subject to Section 5 preclearance because both
the commiSSioners_and the engineer were answerable ultimately to
'tﬁe same constituency -- the voters of Russell County. Id. at

A16-A18. The county engineer is appointed by and thus




responsible to the commission, which in turn is responsible to
all county voters. 1Id. at Al6-Al7.l/ :

When the case reached the Supreme Court, the Department of

Justice, as amicus curie supporting appellants, attempted for the

first time to articulate a standard for distinguishing a change
in'the authority of an elegtéd official or body that 1is covered
by Sectioﬁ 5 from one that is not;v Prior to the Presley case,
tﬁe Justice Department had taken the cryptic position ﬁhaf some,
but not all, changes in the autho;ity of an elected official or
body must be précleared under Section 5, but it had refused to
provide any guidance on how to determine which changesAwere.coQ—
ered and which changes were not. .Covered jurisdictioné were sim-
ply forced to guess at where the Justice bepartment would draw
the line. Indeed, as recéntly as 1987, when the Departmeﬁf pro-
- mulgated regulations unaer Section 5, it consciously decided not
to provide guidance on the issue ﬁo covered jurisdictions. As
the bepartmeht explained: #”While we agree that somé realloca-
tions of authority‘are covered by Section 5 (e.g., implementation
of ’home rule’), we do not believe that aVsufficiently’cleér

principle has yet emerged distinguishing covered from noncovered

1/  Dpistrict Judge Thompson dissented from the majority’s con-

" clusion that transfers of authority are covered by Section S
only when they occur between officials with different con-
stituencies. Id. at A35-A36.. Judge Thompson concluded that
preclearance is required when ”there has been a significant
and fundamental change in the nature of the duties tradi-
tionally exercised by elected officials.” 1Id. at A38
(emphasis in original).




reallocations to enable us to expand our list bf illustrative
examples in a helpful way.” 52 Fed. Req. 486, 488 (1987). Not
untiltthe’Supreme Court took up the issue in Presiez was the
K Department; after.27 years of adﬁinistering the statute, able or
willing‘to'idéntifyv”a sufficiently clear principle . . . éistin—
guishing covered from noﬁcovered reallocations” of authority
.between electéd officials.g/‘

And the principle finally offered by the justice Department
to the Supreme Court in Presley was sweeping indeed. According
to the Depaftﬁent, any change ”“that implicate[s] an elected offi-

cial’s decisionmaking authority,” no matter how seemingly “minor

- or inconsequential,” is covered by Section 5. U.S. Brief at 18,

10 (emphasis in original). Preclearance is required, in other

2/ The Department’s case-by-case application of Section 5 in
this area has been inconsistent. 1Indeed, in one case the
Department has changed its position no fewer than three
times. In Hardy v. Wallace, 603 F. Supp. 174 (N.D. Ala.
'1985) (3-judge court), authority to appoint members of a
county racing commission was transferred by statute from the
county’s state legislative delegation to the governor. The
Justice Department initially took the position that the
statute was subject to Section 5 preclearance. On reconsid- -
eration, however, the Department determined that the change
was not covered by Section 5. While ”it would be wrong to
conclude,” according to the Department on reconsideration,
#that no reallocation of governmental power can ever be con-
sidered a change ’with respect to voting,’” the transfer of
appointment authority ”neither remove[d] the vote from resi-
dents of [the] County, nor otherwise impede[d] or in-any
respect infringe[d] on resident voting rights.” 1Id. at 181
(Appendix B to the court’s opinion). Now, the Justice
Department has changed its position yet again, stating in
its amicus brief to the Supreme Court in Presley "that -
#[f]lurther experience with Section 5 has led us to the view
that we were right the first time . . . .” U.S. Brief at 15
n.5. ' .




words, for "tc]hanges that affect an‘elected efficial’s authority
te make decisions -- to leqislate,'tax, spend, set school curric-
ula, approve road and btidge brojects, and so forth ;.... L7 Id.
at 18. VUnder the Justice Departmeht's test, therefore, any
structural of substantive change relating in any way to gover-
nance would be subjected to federai oversight before it could be
implemented.gf

The Justice Department{s position in Preslez rested more on
'policy than on law. Its principle legal argument was based not

on Section 5’s language or 1eglslat1ve hlstory, but on the

Supreme Court's statement in Allen v. State Bd. of Electlons; 393
U.S. 544, 566 (1969), that in enacting Section 5, ”Congress .
intended to reach any state euactmeut which altered the election
law of a covered State in even a minor way.” Because the Court
in Allen tejected a de minimus exception to Sectiqn 5’s coverage,
the Justice Deéartment argued, any transfer of decisionmaking
authority among the elected officials must be subject to
preclearance. As the Supreme Court noted, the Department's argu-
ment 31mp1y rassumes the answer to the principle questlon in the

case: whether the changes at issue are changes in voting, or as

3/ As examples of ”{clhanges that do not affect an official’s
power to make decisions,” the Justice Department cited (1) a
school board’s rule change requiring that items be placed on
the board’s agenda at the request of two, rather than one,
board members and (2) a transfer of authority from a legis-
lative body to a committee to make recommendations concern-
ing proposed legislation. U.S. Brief at 18 & n.7.



[the Court] phrased it in Allen, ‘election law.’” 60 U.S.L.W.

- 4138.

The Department’s policy aréument was more persuasive: "If
transfers of authority were not subject ﬁo préclearance, aAjuris-
diction could negate‘the'electibn of a miﬁority'cahdidate to a
governinglﬁody by taking away the official's'authority‘and real-
locating it to other offiﬁials over whom minority voters have
less influénge{” U.S. Brief at 14. Nowhere in its brief, how-
ever, did the Justice Department acknowledge the pélicy drawbacks
of its argument; namely, thaf §ubjectin§ all legislative changes
that affect an elected official’s decisionmaking authority to
Section 5 pre;learance no only would work a breathtaking expan-
sion of the preclearance burden on covered jurisdictions and the
Justice Department, but alsd would operate to freeze existing . |
government strﬁctures'and allocatiéns of authority in many juris-
dictions, no matter-how compellinq the need for change may be,

Recognizing the ”all but limitless .minor changes in the
allocation of power among officials and constant adjustments
required for the éfficienﬁ'governance of every covered State,” a
majority of the Supreme Court rejected theAJusticé Department’s
position as ”an uncénstrained expansion‘of [Section 5’s] covef-
age.” 60 U3S.L.w.>4139. In rejecting the test proffered by the
Justice Department, the Presley majority stated: | ‘

Innumberable state and local enactmenté having4n0thinq

to do with voting affect the power of elected offi-

cials. When a state or local body adopts a new govern-
mental program or modifies an existing one it will ‘
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often be the case that it changes the powers of elected
officials. So too, when a state or local body alters
its internal operating procedures, for example by modi-
fying its subcommittee assignment system, it
“implicate([s] an elected official’s decisionmaking
authority.” Brief for United States as Amicus Curle,
17-18 (emphasxs in original).

* k *

A simple example shows the inadequacy of the line prof-

‘fered by the appellants and the United States. Under

the appellants’ view, every time a covered jurisdiction

passed a budget that differed from the previous year’s

budget it would be required to obtain preclearance.

The amount of funds available to an elected official

has a profound effect on the power exercised.
60 U.S.L.W. 4139.£/

With specific reference to the transfer of road work author-
- ity from individual Russell County commissioners to the county
engineer, the Presley majority noted that while the “making or
unmaking of an appointive post often will result in the erosion
or accretion of the powers of some official responsible.to the
electorate,” Section 5 was not intended ”to subject such routine
matters of governance to federal supervision.” Id. “Were the
rule otherwise” the Court concluded, ”neither state nor local
governments could exercise power in a responsible manner within a
federal system.” Id..

In light of the énormity of the preclearance burden that

adoption of the government’s position would place on covered

4/ The Presley majority rejected as unprincipled the Justice
Department’s suggestion at oral argument that the Court
7draw an arbitrary line distinguishing between budget
changes and other changes.” 60 U.S.L.W. 4139.
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‘ jurisdictions, the Presley majority felt ccmpelled‘tp “formulate
workable rules to confiﬁe'the coverage of Section 5 to its legit-'
imate sphere: voting.” And Eecause changes in the aistribution
~of power‘among elected officials have no direet relation to, or
impact on, voting, the Court concluded tﬁat euch changes are not
covered under Section 5. |
I believe ﬁhat the Presley majority corfect;y éerceived the

dimension of theAexpaﬁsion in Section 5’s scope that adoption of
the standard advanced b? the Justice Department would bring
about. I also eelieve that the points made by the Presley major-’
ity in rejecting the Justice Department’s position are equally
compelling reasons to reject H.R. 174, which appears ﬁo have been
~carefully dréwn to cedify the standard advanced by the Justice
Department in Presley.

| indeed, the Justice Department itself appears to be havingf
second theughts about its position in light of the Preslex major-
ity's aecision. The members of the Subcommittee will no doubt |
recall the testlmony last April of John Dunne, then the Assistant
Attorney General for the C1v11 Rights Division of the Department
of Justlce. While exp;e881ng "disappointment” in the outcome of
Presley, Assistant Attorney General Dunne was not prepared to
endorse legislation overturning Presley unless stetutory 1anguage
could be fashioned that weuld not entail the consequencee fore-
seen'by the Preslez majority. He emphasized his ”conviction that

it would be very difficult to draw statutory language which would

-l.l_




be sufficiently comprehensive but not go'far into that world that
the [Presley] majority was very concerned about nit-picking, if
you will, or second- gue551ng v1rtually every decision that some
legislative or other governmental body made." Transcript of Tes-
timony of Assistant Attorney General John Dunne at 30 (april 8,
1992). The Justice Deparﬁment ”could not endorse changing the
decision in the Etowah case,” according'to Assistant Attorney
General Dunne, until it was satisfied ”thai‘there‘is a statute
which . . . is sufficiently limited and clearly drawn.” 1Id. at
30-31. | | |
oQuite apart from the sheer weight of the preclearence burden
that H.R. 174 would place upon covered jurisdictions, the measnre
is objectionable in my opinion because it would operate to freeze
existing government structures and allocations of power in many
covered ]urlsdlctlons, no matter how pre531nq the need for
lchange. A covered jurlsdlctlon is entltled to preclearance under,
Sectionls only if it can demonstrate that the proposed change
”does not have the purpose and will not have the effect of deny—~
ing.or abridging the right.to vote on account of race or colorl"
42 U.S.C.'§ i973(c). The discfiminatory.”effect” prohibited by
Section 5 has been defined by the Supreme Court in terms of "ret-
-fogression": ”[T]he purpose' of § 5 hes always.been to insure
that no voting-procedure changes would be made that Qould leed to

a retrogression in the position of racial minorities with respect
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to their effective exercise of the franchise.” Beer v. United

States, 425 U.S}'130; 141 (1976).

Under standard retroéression analysis, any measure réducing
the authority of an elected official or body controlled by a
racial minority ¢onstituen¢y would have a discriminatory effect
prohibited by Section 5, for example, a state statute wifhdraw-
ing, say, a particular taking authority - (or spendiﬁg authofity,
or program administration authbrity,lor any oﬁﬁer conceivable
official autﬁorify) from the county commission of a majority-
black county would clearly be ret;ogressive. If the change were
subject to Sgction 5’s pfeclearance requirement, therefore,.it
- would be objectionable and could not be implemente@. The measure
. would be barred regardlesé of its importance to the pub;ic good,
| and regardless of ﬁhe strength of its public supppft. Indeed,
even if the meésure enjoyed widespread support among ;he county’s
black population, it would nonetheless violate Section 5's
veffects” test. Nor would it matter that the ﬁeasure applied
uhifofmly.to every county in the state. It couldvnot.be imple~
meﬁtgd ihkany county‘with a majority-black electorate (although
iﬁicould be'impleménted eléewhere, for in a majority-white county
it wouldfn6£ constitute ”retrdgression in theAposition of:racial
minorities with respect to their effective exercise of the fran-
chise.” Beer, 425 U.S. at 141.).“

Thé séme anélysis would apply at the county and municipal

levels. Thus, county and municipal elected officials with
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constituencies controlled by a racial minority could not, consis-
tent with Section 5’s effects test, have their decisionmaking
authority reduced or otherwise adversely affected. |

The retfogressioh analysis outlined above would not be lim-
ited to allocations of decisionmaking authoriﬁy among elected
officials acting in an executive or legislative capacity. The
SupreheVCOUrt has made'clearAthat Section 5 covers changes in
electoral laws relating to judges no less than to other elected
officials. Thus, the provision of H.R. 174 subjectihg to
Section 5 preclearance ”transfers of decisionmaking authority
that affect the powers of an elected official or position” pfe—
sumably would apply to elected»judges no less than other elecﬁed
officials. Accordingly, a state statute that, for example, elim—
inated or réstricted the preexisting jurisdiction of the state’s
trial level judges would be fetrogressive, and thus barred under
Section 5, in any judicial district with a majority-black elec-
torate. 1Indeed, one can feadily imagine state supreme court
decisions thét would be embraced by Seétion 5 if a H.R. 174 is
enacted. For example, ‘a state supreme:court decisioﬁ overruling
an earlier decision‘finding jurisdiction to adjﬁdicate certain
.disputes in the elected judges of 'a particular state court would
presumably constitute a “transfer of decisiﬁnmaking authority
that affect[s] the powers of an elected officiél.”. The state
supreme court’s decision,vtherefofe; would have to Ee submitted

to the Department of Justice for preclearance under Section 5,
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and its implémentation would no doubt be barred with respect to

- Judges with majority-black constituencies.

Finally, contrary to the Justice Department’s assertion in

its amicus brief in Preslez,-subjectingucountless changes in the

governing authority of elected officials to Section 5

preclearance review is not necessary to ehsure that.covered

jurisdictions do not ”negate the election of a minority candidate

to a goverhing body by taking away the official’s authority and

reallocating it to other officials over whom minority voters have

less influence.” U.S. Brief at 14. If such racially motivated

conduct .occurred in a jurisdiction that it not covered by

Section 5’s preclearance requirement, its victims would obviously

not be without a remédy. Rather, the transfer of decisionmaking

authority based on the race of an elected official or his con-

stituents, whether or not the jurisdiction was covered under

Section 5) would obviously yiolate the qurteenth‘Amendment and

would be promptly enjoined in an appropriate judicial action.2/

In sum, thén, I believe that amending Section 5 to cover

chahges in the authofity of elected officials in covered juris-

dictions is not necessary to reach and proscribevthe type of

5/

In addition to the Presley case, the report of the House

Judiciary Committee on H.R. 5236, an identically worded pre-
decessor to H.R. 174, cites four other cases in which juris-
dictions ”attempted to divest duly-elected, minority-spon-
sored officials of their power.” H.R. 102-656 at 4-5. Each
of the cited cases clearly appears to have involved racially
motivated transfers of official authority. No other cases
were cited by the Judiciary Committee has justifying con-
gressional action in this area. -
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racially discriminatory conduct apparently engaged’in by the
Etowah County Commission. And amending Section 5 as proposed in
H.R. 174 would entail enormous coéts, both because it would‘place
massive additional preclearance bﬁrdens on covered jurisdictions
and because 1its épplication, épecificélly the "effecfs? test,
‘would prevent the implementation of entirely race neutral mea-
sures that Qould serve the interests of all the electorate,

whether black or white.

0134:052¢cjc.93
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TESTIMONY OF TRERESA A. GUTIERREZ
BEFORE THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS
OF THE COMMITTEE ON THE 'UDICLARY
wASHINGTON D.C.
MARCH 18, 1993
Good morninq, and thank you for irvitmq me to testify baefore
.the Subcommittee on C1v11 ‘and Ccmstitutmnal Righte" of the
Committee on the Judxe;ary on the proposed _5351331__13& Amendnent
to the Voting Rights Act, previously filed as F.R. 174.

My name is Theraesa Ann Cutierrez. I an fr%m Victoria; Texas,
a town of about 55,000, with an 8% African Angr;can population ang
a2 38% Maxican Ameriocan popuiation. Victoria is{ the county seat of
Vietoria County, and the largest town in the éz& nile strerch of
the coastal bend between Corpus Christi and Hou;ton.‘ v;ctoria is
situated on the éuadalupe Rivér, soma 70 mi:e% from thg Gulf of
Kexico. The economic base Irn victoria Countyéis oil and gas (or
the petrochemical industry) and agribusinesaé(primarily cattle
ranching.) There is a lot of money in ViotqriA, primarily in the

hahds of the faew, rich, old white families ofvéhe)area.'
T am a Tambar of the Viatorza Indepenueﬁt Schooi Board, arnc

have held that office for eight years. I am before this committee

2o the-achool*béard memberfgftected‘in the‘decisian in‘thq‘BQjat g,_
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y1g;9;Lgm;nggpgnggn;_ﬁgngglwnig;xig; casa, one of the.t&c cages
cited as glving rise to the need for the amendment ﬁo the Voting
Rights Act contained in the bill previously filaed as H.B. 174. I
am also tha mother of six children, rangirg in ageeé from seven (75,
- to twenty=twoe (22). The)vr,..and rréy concarn and passion for them and
other minority childran in Victoria and thelr need for preparatian.
" for adulthoed, are what have indirecgly led me;to this opportunity
to teetify bafore this ocommittee. Throughé much - of the past
_ eeventeen yéars,'I have been'increasinglyimpr? involved with the
séhools-in Victoriafhnd,”thus,;the school diét:ict in victoria,
first through tha.Pargﬁt Teachers ASspciation; at the schools mY
chil&rgn attended and now as a school.board%member. Fcrufouf
information, the student population of Vigtori% Indepen&ént School
District 1s 52% minority, but only 24% of thé teaching staff is
minority.» : o ‘ i

 In late 1984, Victoria Indepéndent SchoolEDistrict,«merd on
its own rotion, to change from an at-large sys#em of‘electiﬁq its
seven menmbers to the Boara'of Trustees to on§ under whieh five
members would be elected from siﬁgle membgr diséric:s and two would
" be elacted at-large. The action‘of *he Boardiwas taken under a
newly legislated Education cOdé _prévision, ';asséd in 1983 in
response to the 1982 amendment  of the Votiﬂé»Rights Act, that
allowed school boards to cﬁoose'to>§lect under gne of three systems‘
incorporating at,léabt 70% single member diat:ict feﬁreaentation
, rather thgn tho‘at-large,~numb€réd plAge systems used throughout

tha state.



I ran for slection %o the Board in one‘ot the new single-
- membeaxr districts inllsasyunder'the new pldn for election., At ﬁne
time I ran, my district Sad a minority pcpulation of 31% Hispanic
and 14% African Rzerican. I was the first Hispgnic fezale elactad
. to serve on the Bcard of trusﬁees. At the time I was elacted, I
naively hoped that my election wouid serve to bring the 1ssues and
agenda of the mirority community of victoria to the forefront of
the school district's bhsinoss and zoncaerns so that thcsa issues
and that agenda could be fa;vly dealt with by th- Board eof
-Truetees, as the governing body of the schcol=dxatric_. Within a
matter orkmonths, I learned not or.ly was the Board unw1lling to

fairly deal with the issues and a:enda of the' miwority communicy,

but the Board also did not want to even hear apout the issues ana

|
agenda of the minority conmunlty. :

My first five xonths on tﬂe Board ware witnou* event as =
cdncentratad; on learning the processes andl the business of
governing the school district. FEowever, soon a}tar my electioen to
the Board of Trusteaes, Victéria gcnhool diétrict received an
ultimatum from the United States Department of Education concerning
the racial xmbalance or segregation of five: of the elementary
schools in the district. The school distrle resporded to the
ultimatum by determining to close, rather than 1ntegrate, three of
the district's targeted rive elexentary scnools, all of thenm-
naighberhood schools in the vmincrity area of Victoria. The
.dietrict also voted to call a béndAelectioh‘tbjCCnstruct'facilities

and additions to schools in non-nminority neighborhoods in Victoria



to accommodate tne chllcfen who would be displéced 5y the c¢losing
of those néiqhborhood schools and bussed to these other faéilities.
The district never considered the upgrading of the neighborhood
schools and the potential of bussing ‘child:en in. It only
considered their closing, and taking zinority childrenfout,

My community, ny constituents, were- upi in arms over the
decision of the Board. For seven months, my ;ommunity organized
and,fought the issuance of the bonds, blocking brecléarance of the -
“bond election at the Departnent of Juétiée 1oanendugh'ta delay the
issugnQé of3the bohds and .the availability oficwnééruétion :undé
unt{l after tha and of the lgas;eslschool yedr%‘ I was inﬁimaﬁely
involved in the crgan;zing and vocal in oppoéition to the bond
aloction" At Board meetings, I wac the sole dis?ent to the board's
a;tionc and the lone volce of thé xinority coﬁmunity. In May of
~l98s, the Board voted te cnly close one miﬁ%rity neighborhood
elenentary school, the ¢ne ry children attended.

During the controversy 'ovér the bond eleic:tions, the éqhool
dist:ict fvas notified by the Department o}!i Justice that its
implementatlon of the numberad post provigion'~ for the e¢lsction of
the two at-largs members of tne soard of Truétaes had nSt been
pvrecleare’d by the Dapartment o;‘? Justica underi seotion 3 of the
Voting Rights Act. When the Board refused %o .-.;ubmi‘:. the ﬁumbered
poc.t provisioﬁ, for precleaz{ance revieﬁ‘. to tre Departnent ot
Justice, the United States £iled a Section s'énforcémant'actlon
againsat thvc district on April~A4,, 1986', just days befcre thék s2hool

board election. A grougp of minority residenté, includinq clogea



asaocliates of m‘.‘ne and my husband, sought intervenor status 'nnd*
‘woro aliowed to participate in an arici capa‘cicy in the litigation,
The district ultimatély loét the iitigaticn and was forced to
abandon the numbered post pravision on November 14, 1986.

It was following tnis activity that the then Board president
ciroculated a memo récoxﬁmendlng kcnanqe,s‘ in schoql d‘istricﬁ: Policy,
BE (LOCAL), that would require, &t the discre§15{n of the proesident,
two Board members request an item ba placed :on‘ the agenda for
discusaion and action at bourd’meetirgs. The po.u.cy had prev;oualy
allowed any school board membe.r to request an :.tem ke placed on thc .
'vagenda for discussion and action by the Boari:d. Additionally,
changes to Policy B=D (LOCAL), were recommenided. The 'changes '
includéd mov;ng the tipme for séneduled board neatings to convens
from 7:00 p. m. to 5:00 p.m., The e:tec.. was to cnange the open
forum sectxon of the neeting, that portmn wnerein the public is
allowed to bring issues of concern before the; Board, to a time
pericd. immediately following the convening oftt?he' xpeetings at 5:00
‘p.m., when the working public would ke unavailable to attend
meetinés. ‘ | |

The same day that the nemo concerning the ;need for changes *'n
Policy BE (LOCAL) was circulated by President Johnny Wilson, an
interview with Mr. hxlson was pubhshed in the 1ocal paper in whmh
he discussed the increase in animosity and levels of frustration
‘ameng Board naﬁber; since the change to a systenl of clect’bﬁ
lnoorporating single- -zexaber dxstncta ‘some eighteen months be.ore,

or basical‘y axnce the mznorxty comnum.ty wvas abls to elect a 3
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rapresentativa to the Bﬁafd. A,Qeek *Vl'ater, the day of the first
teading of éclicy BE (ﬁcch), wilson circulated’another meno amcng
board marxbersg specifically addressi'xq the "controve"sy a‘ccnq Doara
nexbers as a problau Later, in daposition, w1150r defined the
source of the controversy referved To in nis correspo-deﬁca as the
1985 propeosad closing of the mmoxicy scnools. imn: in other wcrds,
Athe President of the Board Yh’.ad‘ identified acjtion ‘of tha Board
giving the minority community a voice on the Board ac a nistaka,
and was r‘.‘ec'ommendinq & way to _fi)} that mistake through his proposed
changes 1n Pollcy BE (LOCAL). | : 2

on Novanber 12, 1986, the board had the aecond reading of the
proposed policy. Mezm:ers.or the public, who ,wgre mznor;ties and
had participated in the 1awsﬁit filed by the Unijted States against
the district, spoke in opposition to the proﬁosed policy. The
Board President stated on the record of the publm* hearing that
those three speakere did not ropreaant the paopm of the city and
that the Bcura wouald like to hear from come other ne'nbers of the
Fublic rather than the three who had spcken. . .

On November 14, 1986, the United States dist::rict court hearing
the Section 3 action filed by the United States against the school
district issued its decislon :inding thaﬁ the sjcnaol district had
- implemented numbered positichsffor the eleétiém 0f the at-;large
poé.itions on the school board without thé requi!site p‘:e&:‘;earance,
and enjoinad the board {rom fui';her implement_at_icn of the numberad
positions until and unlees the change was preclezred. |

Siﬁc days iater, the Boérd passed Policy BE (LOCAL), as
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proposed by tha ?r'ncido:;.t.'o: ‘the Board. My vote was tha only
dissenting vote. Subecaquaently, on ?aBruary 24 and then February
27, 1987, the schoe¢l district's superintandent sent two mamor to ma
askinq- that I is'ubmit to him in writing ary obj'aqtioha I might have
to any agenda item prier to the board meetings. No other member of
the Board was ever asked to follow such a procedurs.

on Febrﬁary 27, 1987, tbe Department of &ue?ice asked tbat‘the
school district submit its qqenéa preparati%n p61icy. to the
department for preclearance review."i%e Rojas litigation Qaé filed 
one month later on behalt ot Mexican Américah &otars ot victoria
school district. » S ; -

There is no questicn in ny nind or the minds of those people
I have represented in Victoria Inderendent 5choo§ District that the
intent and purpose of the 1986 change in-thegpolicy for agenda
preparation, along with other changes made £o 36ard policy at the
same time, were punishnrent of the minoriiy co::nmunity fer taking
positions contrary to thaz of the majority membe%s of the Board and
their constituents and an effort to silence the lone recent voice
of that community on the Board. The school bpafrd did not mean to
give the minority community access to the prcceés of gcvarnanca of
the ochool district when it oﬁanqed the a);etoni of slection under
‘dureas and the.‘thr'eat of litigation. When tﬁa majofity of the
bodrdv learn;:d- t;mt the minority commﬁni‘ty would lnat'aiﬁ quietly cus’
of gratitude during deliberations, it :took 'me'na\'.\ras.ﬁ:o cut the
comn;unity ore. | A |

Wa lost the lawsui: at the district court level because -the

'z
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district court detarmined the obly effect of thé measure was to
advance the timing of a seﬁohd'ror agenda items, and that such
changes were not intended to be covered by the Voting Rights Act.
The dietriot court refuscd to sea the real practical effact of the '
.‘change, that of éamgletély sgquelching the voic.;.e of the ninority
;ommunity. In the appeal bo:orc‘thaISupreme céurt, the ngncidis
Dﬂparﬁment of Justice 6hangéd itu position, Fespite tha.clear
intent of the Béard, and took the poéition tha% although‘similar
changes might be covered, this partzcular change wae not. Aa a
result, we also lost before the Supreme cQurt who affirmed the
o . I
L

On the bright side, the litigatzion raeul ed in some very broad -

district court's de*isicn.

adverse publicity'for the school district. The éase was covered on
the front page of the New York Times, as we}l as local Texas
papers.  The result was that the district. backed off full
“enforcensnt of the policy for a while. However,éthe policy remains
in place.. ' § '

' Most recently, the policy has been used to Elock ny attempt to
request approval of travel expend‘tures to the Apri’ 1992, neeting
of the national ccnxention of the Nationel ASSOClatlon of School
.Boarde and the neetlng of the National Caucus of Hispanic School
Board Members. The Caucus is an affiliate of the National
Aseociation of Sohool Board Mémb§f=, ard neets gf the same time as
the annual convention of the National Associacion of School Boards.

The 1992 meeting wa& one at which I wae to be eworn in as Presidont

of the National Association of Hispanic School Board Memberes, after
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recent election. {

The National Association 65 Hispanic SCho5i Board Mgmbérs is
an organizatiaon that ofrefs <netwcrkiné for reprcacntativés of
Hispanic constituencies threoughout the Untied 3States. Its purpose
is to prcwote a consciousness of the spscific and inherent prokblens
faced by Hispanic students in ﬁublic education;and to advance the
educational opportunities: of students, paréiculariy Hispanic

studenta., The orqanizaﬁioﬁ.waa formed beca@se Hispanics were
. unable to break into leadership roles in thae pér;nt organization,
or to have our iasues addreased. - o ;

It was necessary to secure school board App%oval beCadéa I h;d
attended a meeting of ano:her;organi:a:ion for;which the district
had paid. Additlonal travel expanses,'beyondithe two pro forma
apérovals;.must be apbrcved by the Bcard be%ore>lncurred. I
approached another school board menber seek;nq;a second to place
the itaem of the payment of my expenses for the #rip on the agenda;
The member I acked to help wme have tha iten pfaced on the agenda
declined.to do so, teliing me that Maxican Ameriéane are a special
interest group and he would not help .me aecureifunding to advance
‘the interests of & special interest grbap or to attend their
meetinés. Ag;in, the specter of»raci,sm tixot underlies the
governancé ot our school district and is ever present in the
actions of the Board w:th rega#d to the minoriﬁy coamunity and to
1e as the representative ofvthét ébmmunity, raiseavits ugly heac,
Thévrefusal of any Board meﬁberAtc help me get the item on the

agenda because of .the ‘special interest” nature of my request

3



becanrne an 1issue betore the Board with the qulic again incen°ed
over the actions of the Board in labeling the ma;orxty of students
in the district, thelir needs and interests as "special Lnterest",

becausa the children are not white. '

I 41id not ever get the item cn the aéenda.d I found a separate
funding source for the trip. The issue of the>gayment of my travel
expensss  bescame incentive for the electionf.of an additional
minority répresentative onvthé.Board., In Ha{ of 1992, a second
representative of the minority community was efacted to the Board,
and the problems I have faced Qince 1586 with getting a second to
_ place items on the agendavthat’are of concern;to my'constitgeﬁts
for even discussion, has been resolvad. My ccm@unity is no longer
completely shut out of the governanca procéss because icsues
imporﬁan: to then could’not even be brought ué in Board meatinqé
for discussion. But for elght yesare I have‘endhred'a special kind
of hell that is the reault of liv1ng in a community so divided on
racial and ethnio lines that even after elec?xon of a mirority
repreasentative to the g;verningibody, special %fforts continue to
disenfranchise tha£ ccmmunity’because the majori:y refuses tO shara
power with or allow the minority comnunity any %ind of aquality in
government, at tha axpanse of our future and o?r childran, !

I am not alone in this axpegiénco. I an a;are'of other kinds

of so-called "third generation”" efforts of othér jurisdictions to

i As an aside, the attorney ranresewt1ng the . school
dxstrict throughout the Rolag lxtxgaticn had as decorations {n his
office a confederate flag, a portrait of vefferson Davis, and an
014 print of a scene from a slave sale.

10
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continue the diserfranchisenent of the minoritf community, after
those juri:dlctions have baean forced through litigation or the
ﬁhreat of iitigation, to‘prodee the opportunity for election of>
“epresentatxon to the minarxty commun‘ty.

For instance, the Texas Rducaticm Associaticn, the appointed
cgency overseeing education in the state of Taxas, -and its
appoxrted head, the Commissioner of Educat;an Aave now determined
‘that they have the authority to appoint spacxal masters to take
over governance of a school district where they 'find’ "oontrovarsy"'
~among beard nembers. The naster, under the’ ag%ncy'a regulatione,
‘hag the powar to overrlde or veto actiéns.cf azschcol board that
has been saleéted for a required level of monitéring. Thé concept
‘has some appeal,v but the reality of applic?tion has yieldea
disoriminatory results with ‘school" distriéts overwhelmingly
targeted for nonitoring that have some or a %umbér drjminority
zembers elacted to f;he boéy. The reguest for t‘fihe aanigmﬁant of a
master usually cones fron a supérintendent orAtge majority members
of the board. As a general rule, supgrintendcht}poaitiona in Texas
are held by Angles, usually mals. The purpose o} the monitoring is
usually to get hoard members in line 50 that the’  Superintendent can
maintain control of the board and the district.

' Monitors came to Victoria in 1986 and 1987 during the period
of the Roias case. The world was told that I was the reason the
- district wes at risk of Losing its acc*editatlor and mxght be taken
Vover byAa_master. 1 am aware that’ monitcrs were sent to Dallas

' Independent School District when African American members of the

11



Board wera loudly préteSting actions of thé majority white members
of the Board about four years ago. South San Antonio>1ndependent
School Diétfitt,Awith a governing body zade up entirely of Mexican
Americans, an& Isleta Independent Schoel District, also with an
antirely Mexican American school board, have beenb taken over
: entirely by masters appointed by the Texas Educatlon Agency and the
appointed Commissioner of ;ducatlon in the last two years.,

i

In the oounty naighboring victeria, Calhoun‘County, I have a'
friend who sits on the city council of Port Iaéaea. Port Lavaca,
Texas, changed to a six single-member district olec ion system ir
1987 a5 a result of litigation under Secvzon 2 of the Voting Rights
Act. Port Lavaca has & 52% minority populatxon, but only alwctnA
two minority councll representaﬁives.‘ ' : |

Elvira Martinez and the other Hispanic :6uncii person, Rudy
Ramirez, have been sitcihg on the city éouncil for a number of
.years now, daaling as I have with a majority conmunity unwilling to
share power with the minority community despiﬁe the prgéenca orA
glected répresentatives en the oity counéil. ‘Recently, an issue
arose that required both merbers challenge the structure of
authority vithin city government. It graphically illustrates tha
efforts a majority cémmunity will urdartake ;o prevent elected
ﬁinority representatives Ifrom  effectively ;epresentinq their
conztituencie§ and :rom part;cipa:inq in‘tne*qovernance process.
| Thé.city Se;:etary, the pa}son whe records all‘city council
meetings, héintains city reédrds, and’funs zity elections, want td

inspect-a city owned building. that had been ren ed to a SPanxsh

12



langﬁaéa radio station for the purpose of spohnorinq a'promotioﬁal‘
dance for a Tej;no band to which tiockete waere sold. The attaending
crowd, a record breaker for this community of 3,000 peopls, was
prinarily Mexican American. The City Becratary refused to refund
the statlion'as deposit on the building allegedly because of the
"condition" of the grounds and the building., It was not‘theA
refusal for refund that crsated the problem, however. It wns'the
reference of the City Secretary to the crowd that attended th
~ dance as "undomestlcated animals.® N i
_Both Ms. Martinez and kr. Ramirez tbag strong écgitibns
calling for an inmediate public apology by the éity Secretary, and
ttempted to schedule the matter for a public %earing_before city
council. Their efforts wefe met with complete frustration by the
Angle city manager and city attorney. The efforts of Ms. Martinez
and Mr. Ramirez to call a special neeting of the city ccuncil was
corpletely rebuffed by the city manager and city attorney, who
informed the two council nerbers that they could not call such a
meeting. The city charter specifically provides that two or nare
council members can call a special city counczl meeting. The
previous waek, a single Anglo city council mexber had on his own
called a specigl city councilAmeeting"

o After severbl frustrating weeks of atteﬁpiing to haVe the
mat exr addressed b} the courcil 1n e-thcr a publxc mesting or an
Bxecu*xve session, the council flnally ag.eed to address the natter
"in executive session. The city. secretary than alac*ed tc take ‘tha

mesting the issue to a ‘public .maating at that point. The city
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attorney and the city managgr; howavar, cautioned both ninority
6euncil nembaers that thaey couldznat adaress thé issue'in.the public
meating pecause the city would 56 subject to liébility to tha clty
secretary ifvthey did. Texas oPen Maetipga'Act provides that once
the election is made by an aenmployes to have sucﬁ a naeting haeld in
© public, the council ie no longer restrictad by the rules that apply

I

to an exscutive sessioen. , N

Aﬁ the public héaring,Athé city attorney néd the city manager
informed the public tnaﬁ the city secretary po?itign, a position
axempt‘?from rall persannel 'rulesA that ig"mfex:rz'E othér' nbn-ckempt
omployaaa, had te be traateﬁ 1iKe all other emp’oyees under the
‘rules qovarnxng ‘city personhel, and again publicly cautioned the
minority memberrs of the council: w1th regard to l;balous ntatamonts.

In the context of the neetings leading t? the final publ;c
hearing, both Ms, Martinez andxMr. Ramirez hav% baen told to shut
up and sit down when attempting to address oommente made in the
public forum portion of the meeting and hav{ been refusaed the
opportunity teo speak regard;ng agenda items before the council by
the city attorney and other members of the council.

Ms. Martinez, in her capacit) as a cicy council menber, has
attempted to access, among other information, EEQ 1l reports for the
city, bills ‘pald by the city to the law éirm contracted to
represent the city, and information:witthegard:tc the demction of
the Hekican American who was chief of police ané the hiring of his
.Anglo replacement. Recently,'Ms; Martirez was tCld'by thé city

manager that har access to public records ofvthe:éity would require
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# deposit for and’eVentuil f@il poyment_of‘the personnel time
requireé to searoh for and copy, if capyiﬁq was sought, and any
copying costs for any further ;equests'mude by‘hc:.~

In short, ths powers of these minority city councll npenmbers
have been totally obl‘terated by the city nanager and city
nttorney, with the anh16°CEnCE of the Anglo members of the c;ty
council. An amendment to the Voting Rights Act as proposed in
K.B. 174, wculd provide an aVanue for the~voto%9 whe alected thace
rapresantatives fofcountef the almost ;omplet% disenffanchiaemenﬁ
they have suffered as a résult of tha.actions'oi the Anglo majority
of the council. - : | | f | |

In San Patricic CQunty, Teras, a ysar ofte; the Roias case‘was
£iled, the County Commissjoners! Couft. the go&érning body of the
county, determined to cut the bﬁdget for three%or the six justices
of the peace in the county, as well as to cons%lidaté the justice

: | ‘
of the peace positions., cCounty Commisslioners courts in Texas has:

tive members, four elected from single mombéé districte and one
elecied at-large. In San P;tricio County, two ﬁémbers were Mexican
American, and three wera Anglo. San Patrici§ County has a 53%
minority population. Likewise, Justicea of th; Peace are elacted
from eingle member "like" districts of which tﬁe:e are six in san
Patricio County. | | |

| The proposal of the Ccunty Pormissioners follo»ed on tbe heels
~of the elect‘on of a third Mexican American to a Justice of the
‘Peace position in tne county Tna three budgeta propozsed for

reduction were those of the Hispanic.justices.= The conéolidation
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proposad would pair two of tnéﬂprécincts that slected ﬁoxican
American justices of the peace creating one pracinct to elect on;

justice of the peace, and the remaining precinct that eiected‘a
Mexlcan American justice of the peace was praposed to be
consolidated with a precinct elacting an Angio justice of the
.peace.' | | '

' The County Comnissioners assarted 39 £h9if juagificazidn ror
cutting the budqeté of«thé‘Mexican American Ju;tioee of the Poace
the need to cut un necessary expend tures by the county, despite the
‘fact that all three justlce of the pzace offiﬁes praduced revenue
far exceedinq the expense of maintaining their qtf;ces, and in fact
included three of t;he top four revenue producintj justice offices in
“the cbunty. The effect of the reduction ot tné budgets for those
offices was to effectively eliminate zll wori handled by thecse
offices, except the prdcéssing of state highwa§ petrol citations.
Each jusﬁice was required to handle his or her #wn clerical work as
well as the other duties cf tne cffice. Based bn new standards of
measuring product;Vlty also instituted by tha county in this bhdget
reduction process, the justlces of the peace ware required to
maintain or excesd the lavel offrevenue and casés handled by'their
offices prior to tha proposad budget reduciion. The budget
reduction created a level of stress for each of the affactad
justicas that cauaed \se;gH: ~oss and phy:ical dlsa*dars ra:lucad
their ‘overali . p:cauct;v;t{ - and hours Qf operat ion, ‘and
91gni'icant1y “educed bhaxr eccessibility to their oonatmtuen,e. 

A lawgnit was riled asserting both -harqos ir the nunbcr o£
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the juetice of ﬁhe peacs positionsvand the budget reductions were
ohanges under Section 5 of tha Voting Rights Act. The reductien in
the number of procinctg was objected <o by the Depariment of
Justioe. The remaining issue in the case, the budget reductien,
was fully bri;fad and presented to the three Jjudge court in 198?.

" The judges, ali Reagan appointees, sat on the case until early iuat'
year after the Presley deocision was issued by tha suprene cdurt.

Then they dismissed fhe aotion. ;Again, the thiré generation voting
‘«fiqhts violations presented by this casa woul& have basn covercd 
”under the proposed amendment to tra Votirg R;qh*c Act, and>tﬁ§
| vatars and elected orficials of San Patricio chnty would have baean
protecteda. 2 !

Since I was askaed €O :egtity’before tﬁi$ comnittoe, I have
learned of aeveral other situations In the slate where‘ the
creativity of tha jurisdiction has imposad a burden én the recently
slected minority representatives diminishing thelr ability to
represent their constituants _or has dirminishea tha §cwer éna
authority of the offioes 'to_ whieh minorities, after complete
exclusioh, have fiﬁally succesded in gairing acooee. to

representation. The examplés~ I have cited are by no means

! An aside in this case, the county judge, the presiding
member of the county coomissioners' court, created a position in
the county of loss contrel nanager Zor a buddy o2 his to be hired

into. That position was 'respcrsible for curbing worker's
conpensation clainms by county personnel. That position 1later
evolved into pcrsonncl manager. As perscnnel manager, this

enployee decorated his office with a framed Ku Klux Klan hood. The
county judge testified in deposition tha® he saw no problem witn
the display of a historical artifact like that in ‘hia personnel
manager's office, ,
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exhaustive; they are simply reprasénta:ive of the struggle that :
continues for ﬁinority- vot&rs'to achieve equal access to the
electoral process aﬁd reprasrantation, even af er achievxngf the
right to elect people to of‘fvico. |
‘wh‘ila thesc'cases are nct as rainpant as the case‘s where
minoritiés liave been completely excluded from office because cf the
| use of discriminatoery eléctorai ayé’;ems, thers ;‘r;implyvmust be sore
‘provieion in the law to allow for redrese whéra those instances
oocur. . From ny own perscn'al axperierce, X ca.xi relate to you the
absolute debilitation these kinds of Situﬂ\.‘oﬁa hava on the electcd ’
representa.;va as well as on ‘the commnnity those officlale
allegedly répresont. I can not imaq-re that Canreas pasaed the
Voting Rights Act to provide the opportunlty to mxnority
communxties only the right to hava a fa~e in or*ice or on a board.
I think Congress meant for the ‘Vc‘:lng Righte Act to provide full
aécess to representation and the political ;irocass to minority
nenbars of scciety, including having rep:eéantativqs functicn
wholly and completely in the officea o whioh{their constituents
'have‘electod then, without diminution, ka “aﬁament, or burdens
beyond thoso that thair Anglo counterparts axpcrienve.

My eight years on the victoria szhool board Lave been very
‘hard, for me, for my-family,‘for ny constituegts,:as issus after
issﬁe has been re‘buffed, 'éviai.{:\.al=d‘,' er disnissed, by the Anglo
z‘na‘jority. ‘Fortunately, ~we have’ survivc'd and tecome stronger
| inspite of the cbstru’ctbi'ona An.d efforts to kill our political wiil, .

and I have learnsd how to fgnctioﬁ ip an atrmoophore of completas
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hostility. Foi some communizies, this kind of prolonged experience
 would most assuredly kill any political will, :ar.d the new era ot
9quality of representaticn envisionsd by Congress in 1965 when it
initially passed the vgtinq Righte Ackt to once ,and for all rid the
country of overt discrimination in voting proéesses would ba  for
, nAuqht. I urge you; I implor§ you‘hc paas thsAvery inportant

amendmaent to the Voting Rights Act. o
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Summary of Written Statement of James U. Blacksher
to the House Subcommittee on Civil and Constitutional Rights
March 18, 1993

I am a voting rights lawyer from Alabama,‘one of the
attorneys for black citizens in the Presley case. Just as
Cpnqréss had to correct the voting rights enforcement problems
caused by City of Mobile v. Bolden, so it must act again, this
time to prevent the Presley decision from affording covered
jurisdictions at last a way of limiting the electoral influence
of blacks and Latincs.without obtaining preclearance under
Section 5 of the Voting Rights Act.

Changes aimed at excluding representatives of majority black
districts from effective influence on local governing bodies are
a chronic problem we encounter in Alabama, particularly in the
many jurisdictions that only recently ha§e been ordered by
federal courts to change from at-large elections to single-member
districts. My statement describes some of those problems.

I élso respond to some of the previous criticisms of the
pending voting rights bill. Equal access to the process of
 governance is the fundamental objective of American voting
rights. Systematic isolation of the re?resentatives of protected
minorities impairs their right to vote just as much as do
registration barriers and at~-large election schemes. At bottom,
the bill‘’s opponents seek to preserve.the power of white
majorities always to defeat minority interests, and in‘this
respect their arguﬁents run directly contrary to the fundamental
principle of American democracy that majority rule should never

be abused to oppress minorities.
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Written Statement of James U. Blécksher
to the Subcommittee on Civil and Constitutional Rights
of the House Committee on the Judiciary
March 18, 1993

Thank you for al;owing me to testify in favor of passage of
the Voting Rights Extension Act of 1993. I am a (white) private
attorney from Alabama who has been activeiy engaged in voting
rights litigation since 1975. I have partiéipated in cases that
resulted in court orders striking down racially discriminatory
at-large elections in over 200 jurisdictions in Alabama and
Florida and increased black representation on many existing
single—membervdistrict bodies, including the Alabama Legislature.

A. Recurring Judicial Attempts To Limit the

Effectiveness of the Voting Rights Act

This is like déja vu all over again, and I can’t really say
I‘m happy to be here. My colleague Ed Still and I represented
black voters in Preéley v. Etowah County, 112 S.Ct. 820 (1992),!
where for the first time the SupremevCourt.limited the scépe of
Section 5 of the Voting Rights Act. We were alsovcounsel for
plaintiffs in City of Mobile v. Bolden, 446 U.S. 55 (1980), when

|

the Supreme Court restricted the reach of Section 2 of the Voting

Rights Act. I testified before this subcommittee on June 24,

' I wish to pay homage to our client, the representative
plaintiff, Commissioner Lawrence C. "Coach" Presley, who died
unexpectedly earlier this year. Coach Presley was a vigorous
champion of equal rights, and I wish he were here today to speak
for himself and for the African-American citizens of Etowah
County he did his best to represent.



1981, in support of the bill that became the Voting Rights
Amendments‘of 1982.° wWith amended Section 2’s results test,
Congress corrected the voting rights enforceﬁent problems created
by City of ﬁobile v. Bolden.r Now, if proéress toward the
fundamental objective of the Voting Rights Act, equal political
participétion of blacks And language minoriﬁies, is to continue,
Congresé must act again.

There is sad irony in the Preéley decision. The Supreme
Court;‘whichvled this'céuntry’s poét—Wcrld War II movement toward 4
equal rights and equal politidal participétion for‘black
Americans, now hés positioned itself‘as an obstacle to
.realiéation of that goal. The Court did not have to pick this
flght. The questién in Presley was one of statﬁtory
lnterpretatlon, it dld not present new constitutional issues.
Congress had defined the term "voting" as broadly as 90591ble to
inciude *all action necessary to méke a vote effective,” 42
~u.s.C. §19731(c), and my clients had convinced thé Bush
Admini;tration that £hesé particular changes in the institutional
powers df elected officials have the potential to abridge the
voting—riéhts of protected minorities. Congress designed Section
5 of the Vofing Riéhts Act to be enforced without any judicial

intervention; the Attorney General’s preclearance decisions are

? Hearings on Extension of the Voting Rights: Act Before the .
House Subcommittee on Civil and Constitutional Rights of the
Committee on the Jud1c1ary, 97th Cong., lst Sess., Serial No. 24,
Part 3, p. 2036 (1982).

96 Stat..lsl, 42 U.S.C. §1973 et segq.
A , A



reviewable only by the District Court for the District of
Columbia. The limited role of the Alabama federal court in the
Presley case was simply to order Etowah County to comply with
Section 5’s requirement of review by'the federal executive
department, not to decide whether or not the disputed chanqes‘
were discriminatory.? Congresé delegéted to the Attorney

General authority to work out the particulars of Section 5
enforcement, including idenﬁification of the kinds of practices
that implicate voting. Federal courts have recognized the great
deference they must give the Attorney General’s determinations
about particular faéts.5 So, after persuading the legislative
and executive branches of the United States government that their
democratic rights were threatened, Etowah County’s blaék'citizeng
havé had their path to freedom blocked by a judicial branch that
was, as we say in Alabama, just meddling. -

The Presley decision jeopardizes the future viability of
‘what méy bé the most successful civil rights provision everx
enacted, Section 5 of the Voting Righﬁs Act. In important
respects, Section 5 has been self-implementing; it was designed
by Congress to be enforced with little or no judicial'
involvement. Until now, Section 5 had inséired a new ethic of

fairness for historically oppressed minorities that influenced

‘“ E.g., Presley v. Etowah County Commission, 112 S.Ct. 820,
833 n.4, 838 n.22 (1992) (J. Stevens dissenting).

* Presley, supra,.112~S.Ct. at 831, citing NAACP v. Hampton
County Election Comm’n, 470 U.S. 166, 178-79 (1985); United
States v. Sheffield Bd. of Comm’rs, 435 U.S. 110, 131 (1978).
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most state and local political processes. In contrast with the
patterns of evasion that prevailed two decades ago, today most
Southern politicians know they cannot legally enforce changes
that affect the electoral strength of African-American voters
without first obtaining preclearance under the Voting Rights Act.
The Departmept of Justice has streamlined its procedures
sufficiently to screen tens of thousands of Section 5 submissions
each year. But, more importantly, I can testify from personal
experlence that Section 5 has effectively forestalled countless.
plans to dllute black votlng strength by dlscouraglng thelr
authors from even attempting such changes and by encouraging them
instead to design new éfocedu;es that will net provoke Section‘S
challenges. | |

' Now, however, in the wake of Presley, an open 1nv1tatlon has
been extended to those who would minimize blacks’ voting power by
- fencing out their representatimes from effective governmental
participation. ' By placing new limits on Section 5, the Supreme
Court has sent a message to majorlty white governments that here
at last lS a way legally to block the march of African Amerlcans
toward genulne political equallty. Simply put{ that message is
this;‘So long;as yeu perpetuate the regimeuof white supremacy in
the name of white.majeritarianism, the Government of the United
State will not interfere. Coming from the Supreme Court, that
message ties the hands of the executive branch and mill promote
oppression in.the name of Congress as well -- unless Congress

acts promptly and decisively to reaffirm its original intention




that the Voting Rights Act be construed as broadly as necessary
to open fully state and4locallpoliticél process to previously
excluded racial and ethnic minorities.
' B. New Uses of White Majorltaflanlsm To Preserve
0ld Patterns of White Supremacy

Whlte majoritarianism was the principal justlflcatlonAfor
the popularity of at-large election schemes in the post-World War
ITI South: the same white majority coﬁid choose all.the members of
governing bodies; black minorities céuld elect no candidates of
their choice. At-large elections were the principal target of
second generation voting rights battles. After first generation
legal actions had removed most of the.barriers that had
effectively disfranchised the entire black community for‘seventy
yeafs, fairly drawn single-meﬁber districts enablea Africah
Americans to elect their own representativés to state and iocal'
governments. Now thlrd generation legal initiatives are
challenging structural barriers to black representatlves’ ablllty
to exercise equal influence in the governlng process.

One must keep in mind that all three generations of voting
rights enforcement, at one level or another, have been tryiﬁgvto
break down a central tenet of the hisﬁorical regime of white
A supremacy: thé doctrine that no black.person -- nor even a white
person beholding to black voters -- should ever exercise genuine
authority over public affalrs, and espeCLally not the affalrs of.
white people. Thus, third generation voting rights problems are

not concerned simply with how often black representatives win or



lose votes on the council, commission or board, but with
decisional ruies and restructured executive powers that deny
officials representing black constituencies the chance e?er to
influence government policy and practice. These structural
changes, while race-neutral'on'their‘face, actually
institutionalize the tradition that the white majority will
always vbté as a solid bloc to defeat the political initiatives
of the black community.

c. Examples of Pervasive Presley Problems in

Alabama :

The poét-Voting Rights Act changes in Etowah County and
Russell County, Rlabama, that safequarded white monopolies err
road and brldge operations are only symptomatic of the much
broader whlte majoritarian progect of keeping the hands of black
voters off the levers of genuine governmental authorlty.h This is
a chronic problem we encounter in jﬁrisdictions that only
recently beggn electing candidates favored by black voters.

For éxample, the Escambia County, Alabama; Commission was
also in the Original Presley suit. Its sole blaék representative
(approprlately named William America), shortly after he was
elected, dlscovered that the prior informal practlce of deferrlng
to each county commissioner’s hiring dEClSlonS had been modified,
ailegedly due to new fiscal restraints and the need for "good
government" reforms. We ended up dismissing the Escambia County
aspecﬁ ofhPresley before triél, after certain concessions were

made to Mr.VAmerica’é power over a share of the county budget.




At the other end of the state, in Colbert Ccunty, the single
African American on a six-meﬁbervéountyvcommission has
encountered a whole bevy bf chanées #hat ﬁhrew ﬁp roadblocks to
his participation in go&ernmental power. The written statement
of Colbert County Commissioner Emmitt Jimmar is attached to my
statement, and I ask that it be made a part of the record in
these héarings. Tt summarizes ways ih which the white commission
majority continues prior practices of deferring to the
representatives of affected districté, except in the case of the
black representative. Mr, Jimmar has encountered a "étone wall"
of 5-1 votes and even more refusals to second his mofioné. The
informal rules were changed to deny the blaék representati?e a
veto over adding emergency items to the meeting agenda, and the
whi£e chairman threétened to cut off services to Mr. Jimmar’s
constituents if he continued to criticize the white
commissioners’ private meetings.

| In Barbour County (George Wallace’s home county'in the
Eastern Black Belt), only one black commissioner, Ross Dunn, was
elected in the first single-member district election in&1988} He
experienced the same problems as Emmitt Jimmar in Colbert County:
secret meetings of the thte commissioners and motions by the
sole black representative dying for lack 6f a second.v Thanks to
the addition of a second black commissioner, due tov
redi;tricting, and the institutioh of standing commiftees, the
representatives of the majorit§ black Barbour County districts

have improved ability to influence governmental decisions.



In Alabama municipaiities, one of the powers of city
councils is to appoint the members of city school boards (by
contrast, county boards of education are popularly elected).

When a court-orderéd change from at-large elections to single-
member districts. enabled African-American voters in Talladega to
elect two of the five city council members, the white majority on
the council voted as a bloc to perpetuate the custom of limiting
black representation on the Talladega City Board of Edﬁcétioh to
only one of five. Repeated demands for additional representation
from the black community were repudiated. F%nally, blaék
citizens brought suit when the school board decided to abandon
its traditional practice df~prompting the assistant

- superintendent to superintendent, just‘when Dr. T.Y. Lawrence Qas
in iiﬁe to beéome the first black superintendent -ever. Iﬁdeed,'
consistent with thé central tenet of white sﬁprémacy, never in.
history has. there been a black superintendent of a majority wﬁite
city or county school board in Alabama. fhe lawsuit, Lawrence
and Pattérson v. City of Talladega, CA No. 91-C-1340-M (N.D.‘
Ala., June 26, 1992), resulted ig a conseht aecréesrequiring,
for the first‘tihe in Alabama, fhat a municipai school board be
popularly elected; Uéing the séme single-member districts as

those employed in city council elections, African-American

¢ I should point out that this settlement was facilitated by
the assignment of this case to the sole African-American member
of the federal bench in Birmingham, Hon. U.W. Clemon. For us in
the white community, another vestige of white supremacy is our
fear and loathing at the prospect of having black people sit in
judgment of our affairs.
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citizens of Talladega in February 1993 elected two members of the
board of education, one of whom was Dr. Law:ence. This
immediately provoked another third generation vote dilution
scheme. 1In a move aimed squarely at Dr. Lawrence, who is a
longtime member of the appointed city water board, the white city
council majority adopted a rule change that prohibits any person
from serving on more than one city "board."

v Another change in road and bridge practices toock plaée last
year in rural Butler County, Alabama,‘dﬁring the pendency of a
federal lawsuit that was about to increase black representation
on the five-member county commission from one to two and
eliminate the at—lérge elected county executive officer. Butler
County’s population is 40% black. Where before each commissioner
had'limited autonomy in his r&dd district, with a road crew,
vequipﬁent and some contracting authority, on the eve of increased
- African-American representation the outgoing commission adopted a
unit syétem, delegating all road and bridge executive authority
to thé appointed county engineer. The able attorney for Butler
County'correctiy advised his clients that the Supreme Court’s .
Presley ruling left them free to implement this change without
first submitting it for preclearance.under Section-5 of the
Voting Rights Act. We were able to conclude the lawsuit with a

negotiafed settlement,’ which leaves the unit system in place

’ As in the Lawrence v. City of Talladega case, this
settlement was facilitated by the prospect of trial before the
other African-American federal judge in Alabama, Hon. Myron
Thompson, who sits in Montgomery.
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but modifies decisional rules to providé the black community some
protection ffom a white majoritarian monopoly. Myles v. Butler
County, CA No. 92-T-243-N (M.D. Ala.)(final approval pending).
The consent decree requires that, during the decadevlong term of
the decree, all county commission actions adopting or modifyiﬁg
the county budget must obtain four votes -- a “supérmajoriﬁy." |
On these crucial matters, the white commissioners will not be
able to uée their'simple majority systematically to count out
black community interests. '

In the board of education aspect of the Butler County case,
however, the 3<2 white majority agreed to use a four-vote
supermajority to elect the board president, bﬁt refused to extend
supermajority voting to selection of the superintendent and top
sch;ol administrators. The white school board president said he
was ideologically opposed to "artificial" constraints on simple
majority rules. But the lawyer for the board told an assembly of
 black citizens quite fraﬁkly that he feared massive white‘flight
from the public schools in Butler County if.white school‘patrons
knew that thé superintendent had to be acceptable to the black
community as well as to whites. »Because the single;member
district system was too young to have dévelopéd a track record,
my clients agreed to a consent decﬁee that leaves open for the
next decade the possibility thétAJudge Thompson may order
extension of the supermajority proéedures if the wishes of black
representativeé are systeﬁaticallyvsubmerged by the white

‘majority.
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In Dillard v. Calhoun County Commission, 831 F.2d 246 (1llth
Cir. 1987), Judge Thompson was affirmed by the Eleventh Circuit
Court of Appeals when he found that at-large election of the
county commission chairman diluted black voting strength and
ordered that the position be rotated among the commissioners
elected from single-member districts. Subsequently, a rotating
chair has been included in most of the consent decrees we -
negotiated with county commissions, school boards and city
councils in the statewide Dillard case.

Supermajority voting rules have been used elsewhere in
Alabama té reéuire representatives of the white and black
communities to pursue consensus =- Or near consensus -- on
important issues. Perhaps the best example is in the state law
cre;ting the new city couhcil'for the City of Mobile. As you
know, after the 1980 Supreme Court reversal, on remand the
district court accepted plaintiffs’ proof of historical intent
and reissued its order.striking down at-large election of the
three Mobile City Commissioners. Bolden v. City of Mobile, 542
F.Supp. 1050 (S.D. Ala; 1982). See also S.Rep. 94-417, 97th
Cong., Zd sess., pp. 26-27 (1982). A broad consensus developed
among Mobilians that a mayor-council system would be preferable
to the existing commission system, if“single-member districts
were required to afford black citizené'representation. Thanks to
the age-old anti-majoritarian informal rule of "local courtesy"
in the Alabama Legislature, the local legislative deiegétionvfor

Mobile County had a free hand to write the new mayor-council
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statute for the City‘of Mobile. Thanks to court-ordered
reapportionment of the Alabama Legislature, four of the twelve
members of the Mobile County delegation were African Americans,
and thanks to another anti-majoritarian legiélative custom, the
local law had to be adopted by consensus. The local bléck
legislative caucus, led by my former léw partnei:,8 Senator
Michael Figures, négotiated terﬁs in the Mobile City Council
statute that to this day require that importantrbusihess be
adopted by five votes én the seven-member coﬁﬁcil.’ Since thrée
of thg seven districts have black voting majorities, the.
government of Mobile, a city with 200,000 residents, has operated
just fine under semi—consénsus‘principies.

Russell County, the other county before-the'Supreme Court in
the‘Presley case, now has the same 4-3 white_majority on its
county commission that Mobileahas on its city coﬁncil. But,
emboldened by the Supreme Court’s narrow readiné of the Voting
Rights Act, the white majority on the Russell County Commiséion
" has rejected'our proposals to ameliorate thé oppressive effects
" of its road and bridge unit system by adopting supermajority
voting procedures, We arévstill negotiating, héwever, this time
over anothér structural change that could help break the
hammerlock of white majoritariapism and promote consensus

government. Jerome Gray, State Field Director for the Alabama

® We discontinued our partnership in 1979, before these
events occurred.

° Ala. Code §11-44C-28 (1989).
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Democratic Conference, who is testifying with me here today, has
asked Ruséell County to consider adopting a standing committee
system, along the lines of one he successfuily negotiated with
the Shelby County Commission, which has only one black member out
of nine. Under.Jerome’s scheme, thchommission would divide |
itself up into several standing committees, e.g., a road and
bridge commiﬁtee, a personnel committee, a finance committee,
etc. Each commissioner would serve on at least two committees,
would have a chance to chair one committee, and in some cases
(not in Shelby) would serve on a majority black committee. Eveg
though standing committees can only make recommeﬂaations to the
whole commissioﬁ, internal rules of deference would give the —
Africén-American minority representatives a realistic chaﬁce to
bre;k patterns of white bloc voting and to exert éffective
influence on the governing process. |

The use of poténtially powerful‘standing committees as a
protection for minority interests is a familiar device to the
Congress of the United States. It can work in some local
governments as well. In fact, consehSus government is an old
tradition among (all-white) Southern county commissions. - Studies
show that county commissioners‘everywhere try to work out their
differences informally before public meetings, so théy.can vote
unanimously on agenda items. thing égainst your fellow

commissioners often is considered a breach of etiquette.!?

Y E.g., Vincent L. Marando and Robert D. Thomas, The
Forgotten Governments: County Commissioners as Policy Makers 99-
101 (Gainsville, FL: The University Presses of Florida, 1977).
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I do not wish to lea?e the impression that black
represenﬁatives are shut out of effective governméntal influence
everywhere in Alabama. For exémple, in the urban counties,
Jefferson (Birmingham), Madison (Huntsville), Montgomery. and
Mobile, the black‘coﬁnty commissioners éither exercise important
executivé fuhctions, sit-on powerful stahding committees or
oper;te undernaésorted.formal or informal decisiﬁnal rules that
‘encourage consensus. As a reéult, thére is a much more collegial
(1f not always harmoniousi atmosphere among white and black
elected officials, none of whom can afford to disregard the other
without taking unacceptable political risks. Similarly, in
suburban Baldwin and Shelby Counties, standing committee
structures have empowered the single African-American .
rep;esentative to enéage in effective céalition‘politics. These
counties provide examples of how things could be.done differeﬁtly
in Etowah, Russell, Colbert, etc. to enable officials elected by
majority-black coﬁstituencies to provide equal and effective

representation.

'D. The Need for Passage of H.R. 174.

Section 2 éf H.R. 174 would go far toward relieving the
crippling effects of the Presley Court’s narrow reading of the
Voting Rights Act. By specifying that "the term ‘procedure with
reséect to voting’ iﬁcludes any change of procedural rgles,
voting practices, or transfers of decision making authority that
affect the powers of an elected official or position," the bill
reaffirms that the Acﬁ's provisions should be construed as

14




‘broadly as necessary to guarantee equal politicél participation
for protected minorities.“ Without Quch an. amendment, the
Voting Rights Act will cease to be the most effective legal
instrument. of progressive change we have ever seen for
historically oppressed African Americéns, Latinos and Native

Americans.

E. Responding To Opposition Arguments

In my opinion the arguments thaﬁ were advanced in opposition
to last year’s version of H.R. 174 pervert both the purpose of
the Voting Rights Act and founding principles of American
democracy. They can only be understood as expressions of alarm
that the Act really is changing the status quo by helping

Americans of color to advance toward genuine political equality.

(1) V&ting and Governance
The opponents praise the Presley majority’s conclusion that
Congress, when it defined voting broadly to include "ali acﬁion
necessary to make a Vote.effective," 42 U.S;C. §l973;(c),‘could
not have intended that the equal opportunity to vote include the

equal opportunity to participate in governance.!? First of all,

11 1 also support §3 of the bill, which assures that
reasonable expert expenses will be recoverable in voting rights
cases, as they are in other civil rights actions. Given the
standards of proof for establishing entitlement to judicial
relief for voting practices that impermissibly minimize the
electoral power of protected minorities, e.g., Growe v. Emison,
61 U.S.L.W. 4163, 4168 (Feb. 23, 1993), expert testimony is
indispensable in virtually every voting rights case.

22 g, Rep. No. 102-656, p. 16 (1992).
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this sfands voting rights principles on their head. fhe
fundamegtal purpose of theAright to vote is to provide citizens
the opportﬁnity to participate in repreSentatiQe'govérﬁment.
Voting is "a funﬁamental political right, because preservétive of
all rights."! Impairing the ability of'African Americans to
participéte in‘"the‘elective process that determines who shall
rulé‘and govern in the county ... is to do precisely that which
the Fifteenth Amendment forbids -- strip Negroes of every vestige
Qf influence in.selecting the officials who control the local |
couﬁty matters that intimately touch the daily lives of
citizens."*

The opponents trivialize. the right to vote when they contend
that the "internal decision making processes" of,state}and local
gov;rnments can have nothing to do with voting 13 Ish)t it
obvious that thlS proposxtlon, llke any other, has critical
llmlts?' To use some extreme hypothetlcal examples, would the
opponents insist that no Voting Rights Act issue was presented if
the white majority on‘the Etowah County Commission had adopted a
resoluﬁion dividing all executive duties among themselves and
totally excluding the person elected from the majority black
district? Or designating representatives of the majority white

districts road commissioners and the representative of the

: 13. Reynolds v. Sims, 377 U.S. 533, 562 (1964), quoting Yick
Wo v. Hopkins, 118 U.S. 356, 370 (1886).

“ Terry v. Adams, 345 U.S. 461, 470 (1953).
** H.Rep. No. 102-656, p. 16 (1992).
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majority black district dog catcher? Or épecifying that the vote
.0f the black commissioner be counted at half the weight of the
others? At some point, the majority’s marginaliéation of the
black commissioner takes away the abiiity of véters in the
majority black district to elect their representative on the
governing body on an equal basis with all other voters. As the
Assistant Solicitor General pointed out during the Presley
argument, we used to associate the popular election of mere
tokens, officials.whé will exercise no real governmental power,
with totalitarian regimes.
(2) The Right To Vote: Consent To Self-
Government, Not a Demand for Equal
Outcomes

Perhaps opponents of the Presley amendment would renew their
argument that in such extreme situations the white majority could
be sued for intentional racial discrimination under 42 U.S.C.
§1983.'¢ But this point is true of many votiné claims (in fact,
that’s how we finally won the Bolden case), and it does not
change the fact that the injury suffered by black citizens
~concerns théir voting rights. To use ‘another extréme
hypothetical, if the white commissionérs took away the black
commissioner’s road duties because he simply refused to repair
his constituents’ roads, they would not be quilty of intentional
discrimination, but the move would just as ﬁuch éffect.black |

citizens’ voting rights.

¥ H.Rep. No. 102-656, p. 16.
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The historical discrimination Congress sought to remédy with
the Voting Rights Act is the systematic exclusion of blaék
Americans from democratic self-gdvernment. This discrimination
involveé much more than denying black citizens their fai: share
of government services; its primary injury is the denial'of human
dignity and‘freedem that only comes with full-fledged
citiéenship; As John Adams said during the American Revolution,
‘"There are but two sorts of men in the world, freemen and
slaves;" ’ﬁe went on to explain that "[t]he very definition of a
freeman, is one who is bound By né law to which he hés not
consented."! I often tell judges in my voting rights cases
that our main complaint is nét that Soﬁthern white folks don’t
govern fairly {frequently we do, contfary to popular belief), but
tha£ bléck folks aren’t allowed to govern at all.

African Ameriéans, Latinos and other minorities protected by

the Voting Rights Act do not demand an equal opportunity to
influence the outcomes of governmental decisions, as opponents of
the Presley amendment.charge; rather, what they demand is an
. equai opportunity to participate in the process of self-
governﬁénttpromised by the American democratic tradition of a
repreéentative republic. It is not equal outcomes blacks,
Latinos and‘Nétive Americans seek, but their consent to the

governmental processes which decide those outcomes. The founding

17 Joyce Appleby, Liberalism and Republicanism in the
Historical Imagination 158 (Cambridge, MA: Harvard Univ. Press,
1992), quoting Tracts of the American Revolution: 1763-1776, ed.
Merrill Jensen (Indianapolis, 1967), 315-16. :
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principle of representative democracy in the United States is the
consent of the governed, not the power of a legislative majority.
When white majdrities, acting in the very particular context of
this country’s legacy of slavery and anglo supremacy,
consistently vote systematically to deny representatives of
minority communities the same powers of office enjoyed by
representatives of white citizens, the processes'of democratié
government are corrupted in an oppressive way that Americans of
color have never consented to and never will consent to..
(3) .The Latest Floodgates Arguments:
The Role of the Attorney General

But, the éﬁponents have said, where will all this lea&?
Won’t every legislative decision of stéte and local governments
be feviewable under §5 of the Voting Rights Aét? Adoption of
budgets? The appointment of coffee committees? "Floodgates"
arguments like these have confronted every stage'of Votiné‘Rights
Act development; as before, commén.sense and experiénce sho&.they
are groundless. With reséect to circumstances like tﬁose in
Presley, governmental actions implicéte voting only if they
affect in some systematic, structurai, institutional way the
power or influence minority representatives can hope to éxért
over ordinary decisions. .

The keyrhere, as always, is the Attorney General’s continued
adjustment of section 5 regulations and enforcement -procedures as
new circumstaﬁces require. From the Act’s beginﬂing, Cénéress

has understood that, once it undertakes the project of
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guaranteeing political justice for disadvantaged racial.and
ethnic minorities, there will be no simple formulas that. can
corral fundamental'unfairness in political processes. So
Congress wisely commissioned’the Attérney General to confront the
emerging vérieties'of particular situations and to work out
procedures that advance, but do not overreach, the Act’s remedial
purposes.

That is precisely what the Attorney General did in the
Presley case. TheAlast'aﬁeﬁdment of ﬁhe section 5 regulations
explicitly left open for further factual development the extent
to which reallocations of official authority require Voting
Rights Act preclearance.'® When confronted with‘the particular
- facts from ﬁtowah and Russéll Countieé, the Attorney General
iss;ed a»determination that the changés in question, because they
made crucial structural changes in thg'powers of elected
Aofficials, clearly affected voting. He expléined his reasoning
to the local-governménts and asked them fo submit the changes for
preclea;anée. _When the county govefnments refused to comply, the

Attorney General carefully laid out the rationale for voting

18

While we agree that some reallocations of authority are
covered by Section 5 (e.g., implementation of "home
rule"), we do not believe that a sufficiently clear
principle has yet emerged distinguishing covered from
noncovered reallocations to enable us to expand our
list of illustrative examples in a helpful way.

Office of the Attorney General, ﬁevision of Procedures for the
Administration of Section 5 of the Voting Rights Act of 1965;
Final Rule, 28 CFR Part 51, 52 Fed. Reg., No. 3, p. 488 (Jan. 6,
1987). »
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rights enforcement to the federal judiciary;, In refusing to give
their usual deference to the Attorney General’s application of
Voting Rigﬁts Act principles to particular facts, the white
majority of the three-judge Alabama»court.and the Supreme Court
frustrated the enforcement scheme Congress had established.
(4) ~American Democracy: Majority Rule
But Not Majority Oppression
After hearing all the arguments aﬁout governance and
interference with local governmént and workability, it is clear
that the real basis of the opponents’.objection to the proposed
amendment of the Voting Rights Act is an ideologically rigid
defense of majority rule, even if it means perpetuating white’
supremacy. According to this narrow ideology, any interference
with ﬁhe ability of legislative majofities always to outvote
minorities "misconstrue[s] the nature of legislative power in a

"1*  Absolute majority rule must be

representative democfacy.
safequarded even in "deplorable" situatipns where "black or
hispanic candidates, once elécted to office, might be relativeiy
powefless to shape legislative decisionmaking because thef are
consistently outvoted by antagonistic white majorities."?®

But it is the opponents of the Presley amendment, nét iﬁs
proponents, who misconstrue the founding principles of American

democracy. We too believe in majority rule, but not in an

absolutist fashion, and never when it is abused, not just

18 HoRepc NOD 102“656’ pl 17- .
2 1d., pp. 17-18.
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occasionally to defeat, but systematically to oppress racial and
ethnic minorities. | |

The spirit of the Great éompromise that made possible the
Constitution of 1787 was constraint of majority(rule to avoid
.oppression of minoritiés. Thus the legislative branch of the
Government of the United States has one house‘apéortiﬁned by
population and another equally diviaed_among the states, and all
the branches,of'government operate within a complex system of
checks and balances designed spécifically to restrain the whims
and passions of simple majorities. The morality of balancing
majority and minority interests was exhaustively discussed in the
constitutional debates. |

James Madison wrote the often cited Fedéralist Paper No. 10
to éxplain how and why the Constitution’s scheme was designed "to
break andvcontrol’the violence of faction."? He used the term
faction"in its broadest sense..

By a faction, I understand a number of citizens,

whether amounting to a majority or minority of the

whole, who are united and actuated by some common

- impulse of passion, or of interest, adverse to the

rights of other citizens, or to the permanent and
aggregate interests of the community.??

21 The Federalist No. 10, reprinted in Garry Willis (ed.),
The Federalist Papers by Alexander Hamilton, James Madison and
John Jay 42 (New York: Bantam Books, 1988). Because he was an
architect of the "Virginia Plan" on which the Constitution is
based, and because he personally instructed the first President
and the first Chief Justice on the grand scheme of the
Constitution, "[n]o man’s ideas had more effect on our republic."
Garry Willis, Introduction to The Federalist Papers, supra, at
xl. N

22 wWillis, supra, 43 (emphasis added).
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Madison thought that minority factions would eventually be
controlled by the power of the people, and he explained why the
drafters’ central concern was majority- factions:

When a majority is included in a faction, the form of

popular government, on the other hand, enables it to

sacrifice to its ruling passion or interest both the

public good and the rights of other citizens. To secure

the public good and private rights against the danger

of such a faction, and at the same time to preserve the

spirit and the form of popular government, is then the

great object to which our inquiries are directed....?

He distinguished the American "republic, by which I mean a
government in which the scheme of representation takes place,”
from "a pure democracy" by the "advantage which a republic has
over a democracy, in controlling the effects of faction."?* The
federal system, a bicameral Congress,:checks and balances betweeh
a variety of government departments, and many other features of
the Constitution were designed specifically to prevent majorities
and minorities from oppressing each other.

Again, in Federalist No. 51, Madison reiterated this central
point. "It is of great importance in a republic not only to
guard the society against the oppression of its rulers, but to:
guard one part of the society against the injustice of the other
part."?® Using the most forceful possible language, Madison
explained why curbing the abuses of majority rule is a

fundamental principle of American democracy:

22 1d. at 45 (emphasis added).
24 1d. at 46, 48.
25 Pederalist No. 51, Willis, supra, at 264.
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Justice is the end of government. It is the end of

civil society. It ever has been and ever will be

pursued until it be obtained, or until liberty be lost

in the pursuit. In a society under the forms of which

the stronger faction can readily unite and oppress the
weaker, anarchy may as truly be said to reign as in a

state of nature....?®

Consequently, one searches in vain for any constitutional
“endorsement of the principle of strict majority rule. Instead,
the Constitution of the United States guarantees that each state
shall have "a republican form of government."? Where the
Constitution does prescribe legislative rules of decision, it is
never an unqualified simple majority. For example, although the
President must bé elected by majority vote, it is by a majority
of electors, who are apportioned among the states based on their
combined numbers of senators and representatives.?® If the
House of Repreéentatives must choose the President, it is by a
majority vote in which each state has only one vote.?® Most

decisional rules specified by the Constitution require

supermajorities; either a two-thirds majority®® or a three-

6 Id, at 265.
?7.y.S. Const. Art. IV, §4.

2% 1d., Art. II, §1; Amend. XII. In his famous essay,
.Common Sense, Thomas Paine had gone much farther in the anti-
majoritarian direction, proposing that the Presidency be rotated
among the colonies. ’

» 1d., Amend. XII.

¥ 1d., Art. I, §3 (Senate vote of impeachment); Art. I, §5
(vote of either house to expel a member); Art I, §7 (override of
Presidential veto); Art. II, §2 (Senate vote.to ratify treaties);
Art., V (vote of both house to propose constitutional amendment);
Amend. XIV, §3 (vote of each house to remove civil disabilities
of U.S. officials who engage in insurrection).

24




fourths majority.’ Not even a constitutional amendment can
deprive a nonconsenting state Qi its "equal suffrage in the
Senate."*?

0f course, in ordinary circumstances we would expeét
governmental bodies to operate through simple majorities. It is
only in matters of fundamental importance, which implicate the
orgaﬁic coﬁsent of various segments of the people to
representative governmeht, and in circumstances where it is
necessary to safeguard minorities from majoritarian abuses, that
supefmajorities and other forms of»éonsensus orineaf-coﬁsensus
decision making must be employed.

From Madison and Tocqueville®® to Bickel,? Dahl®*® and

Levinson,? the literature on American democracy reveals our

1 Art. V (number of state leglslatures needed to ratify
constitutional amendment).

32 1d., Art v.

¥ Tocqueville, Alexis de. Democracy in America, Trans.,

Henry Reeve, Ed. Henry Steele Commager (London: Oxford UnlverSLty

Press, 1971), Chap XIV.

3 Alexander M. Bickel, The Morality of Consent (New Haven:
Yale University Press, 1975).

*» E.g., Robert A. Dahl, Democracy and Its Critics (New
Haven and London: Yale University Press, 1989), Chap 18. Dahl,
of course, is much better known for his unmasking of majority
rule as actually rule by powerful, elite minorities.

¥ ganford Levinson, Constitutional Faith (Princeton, NJ:

Prlnceton University Press, 1988). :
Majority rule is simply not the same thing as

constitutionalism, as that concept was classically

defined. One cannot understand the notion of a

constitution, at least prior to twentieth-century -

thought, without including its role of placing limits

on the ability of majorities (or other rulers) to do
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"[tlraditional concern with protecting minority rights in the

face of majority rule...."?”

Neither simple majority rules,
supermajority rules, plurality rules nor any other kind of
decisional rules or goverdmental structures are absolute; none
always assures justice andAalways advances democratic governmeht
in every circumstance. WeAshould recall that dohn C. Calhoun
invoked the_dnti-majoritarian device of concurrent majorities for
the purpose of defending the states’ right to maintain

slavery 38 Llncoln defended the Union in the name of (a

quallfled) majority rule;?* Karl Marx cited majority rule to

whatever they wish in regard to minorities who lose out
in political struggles.
Id. at 70.

7 Lani Guinier, No Two Seats: The Elusive Quest for
Political Equality, 77 Va. L. Rev. 1413, 1477-78 and nn.227-230
(1991) (citing some of these authorltles)

® See generally, Ross M. Lence (ed.), Union and Liberty:
The Political Philosophy of John C. Calhoun (Indlanapolls.
leerty Classics, 1992).

39

Plainly, the central idea of secession is the essence
of anarchy. A majority held in restraint by
constitutional checks and limitations, and always
changing easily with deliberate changes of popular
opinions and sentiments, is the only true sovereign of
a free people. Whoever rejects it does, of necessity,
fly to anarchy or to despotism. Unanimity is
impossible; the rule of a minority, as a permanent
‘arrangement, is wholly inadmissible; so that, rejecting
the majorlty pr1n01ple, anarchy or despotism in some
form is all that is left. . .

First Inaugural Address of President Abraham Lincoln, March 4,
1861, reprinted in Carl Sandburg, Abraham Lincoln: The War Years,
Vol. I, p. 132 (New York: Harcourt, Brace & Co., 1939).
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justify communism.'® In the first half of this century,
Southern congressmen aqd‘senators ﬁ;ed the many anti-majoritarian
decisional rules available in Congress, such as seniority,
standing committee assignments and the filibuster, to defend the
numerous majoritarian devices employed béck home to subordinate
black people through segregation and white supremacy.'’ The
white Democratic primary and runoff elections were invented in
the South to secure the white majority’s exclusive power.
Meanwhile, once all-white rule was assured, local governments
frequently adopted districting systems, county road shop schemes,
informal consensus decisional rules,»and other anti-majoritarian
decisional devices to guarantee the éuﬁonomy of differént
minority groups within the white community.

. Indeed, protection of the minority against oppressive
majorities is a hallowed tradition of white-only Southern

culture.*? The Alabama Constitution of 1901, in addition to

4 »pll previous historical movements were movements of
minorities, or in the interest of minorities. The proletarian
movement is the self-conscious, independent movement of the
immense majority, in the interest of the immense majority." Karl

Marx and Friedreich Engels, The Communist Manifesto, Chap. 1.

1 E.g., Robert A. Dahl, Democracy and Its Critics, supra,
at 260. ‘ ' '

42 Sugpicion of majorities is deeply rooted in American
culture generally. Some familiar quotations about the definition
of a majority are: :

"The will of a rabble.” John C. Calhoun

"One with the law is a majority." Calvin Coolidge

"One man with courage makes a majority." Andrew Jackson
"One of God’s side is a majority." Wendell Phillips
"Any man more right than his neighbor." Henry David
‘Thoreau ‘ s .

"All the fools in town." Mark Twain
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43 contains a

provisions designed to disfranchise black citizens,
variety of restraints on the powef of simple legislative
majorities to trample (white) minority intefésts.“ In
addition, most Alabama taxes are eérmarked, so state and local
legislativé majorities must spend the revenues in designated
ways, and by established custom, passage of local laws is subject
to the unfettered discretion of local legislative delegations, éo
long as there is unanimous consent by delegation members.
Segreéation eventﬁally'was defeated by the majoritarian
efforts of an activist national government constitutionally
‘legitimated by the New Deal®® and b& a post-worid War II Supreme
’Coﬁrt who conaeﬁnéd racial oppression in the name of liberal,
individualistic.fights. Vqting rights‘iaw grew out of\thg one-
per;on,.one—véte cases, and now its majoritarian tilt toward
headcount democracy is being turned against the'poiitical

~empowerment of oppressed minorities by neo-white supremacists in

But see: "The forgotten American, .the man who pays his taxes,
prays, behaves himself, stays out of trouble and
‘works for his government." Barry Goldwater

“ E.g., Hunter v. Underwood, 471 U.S. 222 (1985).

“4 E.g., 1901 Ala. Const. §§44, 63 (bicameral leglslature
and concurrent majorities), §125 (gubernatorial veto and pocket
veto), §116 and Amend. 282 (term limits ‘for governor), §200
(senate districts may not divide counties), §284 (requiring 3/5
vote of both houses plus a majorlty of voters to amend
constltutlon)

. 45 See Bruce Ackerman, We the People: Foundations
(Cambridge, MA, Barvard Univ. Press, 1991).
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the courts* and by the opponents of the pending amendment of
the Voting Rights Act. Now that African-Americans, Latinos and
Native Americans are being elected to.federal, state and local
governing bodies in increasing numbers, voting rights progress
must shift away from the centralizing tendencies of the
bureaucratic state and its judicially supervised civil rights
agenda®” and rediscover the even older American traditions of
republican autonomy that enable minority groups to share real
political infiuence. If we aré to avoid the corruption of
majoritarianism that produces the kinds of ethnic turf wars now
erupting all over the world, and that is fueling "white flight"
to balkanized suburbs now surrounding Birmingham and most other
cities in this country, we must reinvigorate for a modern,
mulfiethnic America our founding ethic of minority empowerment,
even if that ethic of political justice originally was designed

to guard against factional oppression only within a society of

“ E.g., Smith v. Brunswick County Bd. of Sup‘vrs, __ F.2d

(4th Cir., Feb. 1, 1993) (reversing a district court judgment
striking down a redistricting plan under which an all-white
county commission was elected in a majority black Virginia
County; the court of appeals ruled that black citizens have no
voting rights claim if they have headcount majorities in some
districts, even though 98% of whites vote solidly against black
candidates).

7 1 am convinced that Judge Frank Johnson was defending his
good government reasons for favoring the county unit system over
the old district patronage system when he wrote the majority
opinion for the three-judge court in Presley. The sole African-
American member of the three-judge court, Myron Thompson,
dissented on the ground that the suppression of black electoral
influence, which is the primary if not the sole concern of the
Voting Rights Act, outweighed the claimed fairness and efficiency
of unitized road and bridge operations. ‘
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free English Americans.*®

The Madisonian vision, which balances both concepts of
majority rule and minority empowerment, is.the view handed down
to us by the Federalist Constitution} The question is never
simply whether majority or plurality or consensus rule is better,
but whether.in pafticular contexts one facilitates oppression and
the other justice. This is the approach of the Voting Rights
Act: it seeks not to prescribe or reguléte the particular forms
of state and local governments, but to ensure that whatever
"democratic forms may‘be used do not oppress racial and ethnic
minorities by denying or abridging their right to vote. In this
context, even majoritarian procedures, like county road aﬁd
bridge unit systems, common réad funds, and rules of décision
tha£ réquire only simple majérities, must operate with racial
fairness or give way to practices that more nearly provide

genuine voting equality.

¥ rIn the second number of The Federalist Papers, for
example, John Jay declared his satisfaction
that Providence has been pleased to give this one
connected country, to one united people; a people
descended from the same ancestors, speaking the same
language, professing the same religion, attached to the
same principles of government, very similar in their
manners and customs.
Providence had acted with convenient and characteristic
discrimination. Dislodged native Americans and displaced
Africans were obviously excluded from this united community of
white, Anglo-Saxon Protestants." Michael Levin, The Spectre of
Democracy 158 (New York: New York University Press, 1992)
{footnote omitted). '
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Mr. Chairman, and members of the Subcommittee: - ‘ ?

I appreciate the opportunity to speak to you today on
H.R. 174, which proposes amendments to the Voting Rights Act of

1965. My remarks will be addressed solely to Sec. 2 of the

bill, which is intended to reverse the decision in Presle& v,

Etowah County Commission, U.S. , 117 L.Ed.2d. 51

(1992). 1In my opinion, if H.R. 174 is adopted, it will

al

3

interfere significantly with the ability of state and loc
officials to fulfill the duties placed upon them by the people
who elected them to office. I would like to make three bﬁief

points with regard to this legislation: (1) the bill is of
. . i

i

questionable constitutionality; (2) the bill represents an

extreme intrusion into state and local governmental affairs;
. . . {

t

~and (3) the bill would require an incredible increase id the

administrative workload of state and local governments. ?
|

i
i
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H.R. 174 IS OF QUESTIONABLE CONSTITUTIONALITY

As you know, the Voting Rights Act of 1965 was intendéd to

enforce the Fifteenth Amendment to the United States |

t

Constitution, which provides 'that " [t]He right of citizens of

the United States to vote shall not be denied or abridged by

the United States or by any State on account of race, colér,'or

i

previous condition of servitude." (Emphasis supplied).

Section 5 of the Voting Rights Act requires covered ;
jurisdictions such as Georgia to obtain "preclearance" of:any

new "voting qualification or prerequisite to voting, or |

: ‘ ‘ : f
standard, practice, or procedure with respect to voting.",

42 U.S.C. § 1973c. .

States must obtain this "preclearance" in one of two &ays:
either by filing an action iﬁ thevUnited States District éourt
for the District of Columbia seeking a declaratory judgme?t
that the statute or other prdvision has neither the purpoée nor
effect of discrimination; or; by choosing what Was originélly

, : , |
intended to be the more "expeditious" route of submitting'each

provision to the Department of Justice for a similar ruli%g.
Althoggh the Supreme Court recognized that this réquiremeﬁt of
preclearance was an “uncommoﬂ exercise of congressional péwer,"
it was nevertheless upheld as within the grant of powef té
Congress in the Fifteenth Amendment. South Carolina v. !

Katzenbach, 383 U.S. 301, 334 (1966). | ;
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The first major problem with H.R. 174 is that it would
- t
drastically expand the scope of Section 5 of the Voting Rights
Act by requiring Georgia and other covered,jurisdictions;to

|
reclear "any change of procedural rules, voting practices, or
| ¥ s,

transfers of decision-making authority that effect the powers
of an elected official or position." (Emphasis supplied).
This language goes even beyond the broad construction givén to

H

Section 5 in Allen v. State Board of Elections, 393 U.S. 544,
566, where the Court stated‘ﬁhat "Congress intended to regch
any stéte enactmeht which altered the election law over cbvered
State even in a minor Way;“ (Emphasis supplied). |

If adopted, the language in H.R. 174 would do far mor% than
merely "a1ter[] the election law" of covered jurisdictiong. I
agree with the United States Supreme Court in Presley, ggﬁ;g,
that this language would reach even the internal operatioﬁs of
state legislatures or local school boards which wish to~d§
nothing more than modify their subcommittee assignment syétem.
(117 L.Ed.2d at 64;65}. Equally aS‘disturbihg are the
- conclusions of the Presley Court that the position of the
United States as amicus in that case, now reflected by thé
language contained in the H.R. 174, that "every time a co?ered
jurisdiction passed a budget that differed from the previ&us
year’s budget it would be required to obtain preclearaﬁceé’

(Id., at 65); that "every time.a state legislature acts to

diminish or increase the power of local officials, precle%rance

|



would be required" (Id., ); and that "changes in the routine

organization and function of government" would be covered |(Id.,

at 64); as would the creation, altefation, elimination of a

whole host of appointive posts. (Id., at 66) (emphasis t
supplied). . :
As the Presley Court emphésized, such "[cjhanges whicé
affect only the distribution of power among officials areénot

subject to §5 because such changes have no direct relation to,

or impact on, voting." (Slip Opinion at 14; emphasis
supplied.) This fact will not change regardlesé of whether

H.R. 174 is passed. Congress can amend the Voting'Rights:Act,

* ¢
but it cannot amend the Fifteenth_Amendment to the

Constitution. Since the Fifteenth Amendment only pertaing to
the "right of the citizens of’the United States to vote,"g I
respectfully would submit that if H.R. 174 in its present;
breadth is adopted, it will ultimately be struck down as
unconstitutional because it eﬁcompassés matters "not {
comprehended by the Fifteenth Amendment." South Carolina v.

Katzenbach, supra, at 326.



H.R. 174 REPRESENTS AN EXTREME INTRUSION
INTO THE AFFAIRS OF STATE GOVERNMENT

s

Virtually all acts of the Georgia_General Assembly~an§
ordinances of the various co@nty and city commissions, coéncils
and other governing bodies implicate changes‘of deciéion-éaking
authority that affect the "powers of an elected official ér
position." If H.R. 174:is passed, this means that those écts,
which form the very essence 5f self government, will be s#bject
‘to the pfior approval under Section 5 of the Voting Righté
"Act. I do not believe that either the Fifteenth Amendmeh;Aor
the Voting'Rights Act itself was ever intended to go so f%r.
These two volumes I have before me on the table contain ailv
- laws passed during the 1992 session of the Georgia Generai
Assembly. There were 973 statutes paséed during that seséion
and of those laws, 725, or 74.5 percent, would arguably fﬁt

i
b

'within the broad language of H.R. 174, and have to be

|

precleared. H.R. 174 would thus be an enormous intrusion into

the government of the State of Georgia by its people. %

Nor would the reach of H.R. 174 be limited to the statbtes
included in volumes such as these. ' For example, prior to khe

Presley decision, the United States Department- of Justice;
notified members of my staff the Department had learned that a
county in the metro Atlanta area, DeKalb County, had deede§

real property which comprised DeKalb Junior College to the

|
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State Board of Regents for operation as a state institution.

i

The Justice Department took the position that since this was a
!

"change" which diminished the authority of the elected

governing body in DeKalb County, it should have been submitted

3

for preclearance under Section 5 of the Voting Rights Act.!

) . i
However, because this was a mere transfer of property from one

: |
unit of government to the other, we notified the Justice '

1

Department that a Section 5 submission was not appropriateﬂ

. ' [
Only after the Presley decision did the Justice Department

abandon its position that the transfer required preclearance.
This situation presents a typical scenario which will bccur

if H.R. 174 is enacted. The intent of the Voting Rights Act is
, , » l
to ensure that the right to vote is not denied or abridged on

account of race, not to require federal review of any state or
local action whereby a government body enters into some

contract affecting its authority or which somehow implicates
( .
i

the powers of an elected position.

Since H.R. 174 also would cover “procedural rules, " its
. ) ¢

reach might well encompass the host of rules and regulations

that are promulgated by the various executive branch |

departments, agencies and commissions. The subject matteriof
these regulations can range from the duties of the county %

Departments of Family and Children Services insofar as they

H

?

might diminish the authority of the county governing body,, to

increasing the duties of the state-level professional licensing



boards, under the supervision of an elected official, the
Secretary of State. All such non-emergency regulations arev

b

currently.promulgaﬁed by the Georgia Secretary of State’e :
office pursuant to our Administrative Procedure Act, whiché
provides for notice and publie hearings before they becomef
effective. If, in addition, these rules and regulations heve
to be precleared by the Justice Department, you can readlly see
that state government w1ll simply become too unwieldy to work
on anything other than any emergency basis. ‘
Finally, I am concerned that H.R. 174 would also coveré
legal advice issued by my office as Opinions of the Attorney
General; As in many other states, I aﬁ authorized, as theL

chief legal officer for the state, to render legal oplnlons

when so requested by the Governor and other department heads,

!
i
s

legislators, judges, etc. Many times these requests‘w1ll
describe a certain practice now in effect and ask me to gi&e my
: ' i
official opinion as to its legality. I will then have to eay,
for example, "no, that practice is not proper -- the law :
requires that you change to aﬁother practice." Now would &hat
opinion be one which should be precleared under Section 5?1
Arguably so. Other requests will ask me to interpret ambiéuous
statutes, rules, etc., and I will have to issue an dpinion%
which says, for example, "under~the gstatute being‘examinedi
certain authority has been deiegated to one local officialgand

not another." Again, must this opinion be precleared? And if



it must, what about all the court rulings and opinions that
address the very same issues? If all these opinions must be
- precleared, then I would respectfully submit that H.R. 1?4

~ would effectively destroy our system of federalism. ?

H.R. 174 WOULD RESULT IN AN INCREDIBLE INCREASE IN ‘
THE ADMINISTRATIVE WORKLOAD OF STATE AND LOCAL GOVEMNTS

For the past five yea?s, the members of my staff have{
submitted an a&erage of approkimately 43 state statutes p%r
year to the Justice Department for Section 5 preclearance. In
addition, for 1992, the only year for which weAhavé records,
thefe were at least 306 submissions from local jurisdictionms,
269 made by county attorneys, and 37 by city attorneys. |
Conservativély, I would estimate 15 to 20 hourslof personn@l
time involvéd in getting out an average submission. This ﬁould
include (1) the Secretary of State’s office screehing ‘
legislation to send to us, (2) their periding to us two
copies of the enrolled bills, (3) review of the bills and
assigning them to particular attorneys (and the paper work
involved with that), (4) the attorney reviewing and compa?ing
} the new and old‘legislation,A {5) thevattorney preparing the
draft of the submission (wﬁich may require getting maps,
statistical daté, reviewing p:ior_submissions and obtaining the

|
!

I
!
i
H
H
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i
H
i

names of local minority contacts), (6) the secretary typing

the admission, (7) the attorney reviewing the typed draft and

t

making corrections, (8) review of the draft and making
corrections, (9) the secretary doing the corrections and;
printing it, (10) putting the submission physically together

, : |
along with the exhibits, - (11) having the Attorney General,

review and sign the submission, (12) copying it and mailihg it
out.

Making this conservative estimate of 20 hours of work ber
submission, this means that persOnnel in my office have spént

approximately 860 hours per year for the past five years mgking

i

submissions to the Justice Department. Applying the same hours
estimate to the submissions from the local jurisdictions would
mean that they required approximately 6,720 hours to complete.

This es;imated time, of course, does not take into account the

additional time required to handle the numerous questions,:

i

correspondence, telephone conversations, etc. which occur .

between our office and the Justice Department. : o
Nor does the estimate set out above iﬁclude the decenn%al
requirement ‘that all redistricting legislation be submitteé for
preclearance. In 1990, one of the senior attorneys in my |
office spent approximately 481 hours, or approximately Bs%iof
his time over a three-month period, working on, and submit?ing,
redistricting plans for the State House of Representativesi
State Senate, and the United States Congressional districté.

|

!
I
|
|
!



Other attorneys assisting him probably put in an additional 50

hours.

If, instead of an average of 43 acts per year that we have

i
3

been submitting, our office also had to participate in
t

submitting the 725 acts from these 2 volumes of the 1992

i

A . §
Georgia Laws, which would be covered by H.R. 174, you can ?ee

that the workload of not only my staff, but that of the cohnty
and city attorneys throughout the state, would be increaSeb

exponentially. : ey

An added complication of £he requi:ement to preclear s?ate
statutes is the time involved invwaiting for the Justice
Department to tell us whether they plan to ocbject to our .
legislation. Although the Voting Rights Act and the federél
regulations now indicate that, unless ﬁhe Justice Department

[

objects to a State's subhission within 60 days, it will sténd
approved, 42 U.S.C. § 1973c; 28 C.F.R. § 51.9, this does nét
tell the whole stéry. In practice, what happens more ofteﬁ
than not is that, prior to the expiratioh of the 60 days (énd
sometimes 5y fax on the 60th day), our office will be info#med
that the'Justice Department réquires additional informatioﬁ
relative to a particular submission. Such requests are '
authorized by 28 C.F.R. § 51.37; but the problem‘iS'that tﬁey
effectively toll the requiremént that the Justice Departmeﬁt

object within 60 days or have the submission be deemed

i
. . | |

approved. According to the regulations, the 60-day response
. !
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time for the Justice Department does not start running agéin
until the state cbmpletes sénding.in the reqﬁeSted ;
information. 45 C.F.R. § 51.37. By this device, the Jusﬁice
Department can extend its reséonse for four (4i months oré

longer.
' |
Additionally, we are required to submit for preclearance

the holding of special electipns. Under O.C.G.A. § 21-2-540,
: i
we are required to have at least 29 days notice between the

call and holding of a special primary or general election.
|

Routinely in these circumstances, there is no pretlearancg‘back
from the Justice Department pfior to the holding of the séecial

election, which should be held as soon as possible so thaﬁ the
!

public re resentative’s office does not go vacant for too:
P p g

long. ‘ - é

What this delay means in practical effect, is that if, for

example, the Georgia General Assembly passes a budget which is

signed into law on April 15, as was the FY ’93 Appropriations
. P
i

Act contained on pages 1701-1785 of this volume before me,

members of my staff would have to forward this budget to the

Justice Department for preclearance, and it could not be

enforced for at least 60 or 120 days thereafter, and possﬁbly

§

much much longer, as explained a few minutes ago. ThiS‘céuld

t

mean that state and local governments might have to function
for a quarter of their fiscal year without any funds. Without

i

the appropriations authorized in the budget act, state and

-11-
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local governments would effectively come to a halt. Néither

the Voting Rights Act, nor the Fifteenth Amendment itselfj was
intended to have such an effeCt, This would be tantamount to

destroying the concept of federalism as we know it today.%
I1f this were to happen, then the warning by Mr. Justice
. !
Black in South Carolina v. Katzenbach would finally have come
i
true: ;
i
I cannot  help but believe that the {
inevitable effect of any such law which . :
forces any one of the States to entreat :
federal authorities in far-away places for ;
approval of local laws before they can - ‘
become effective is to create the impression i
that the State or States treated in this way
are little more than conquered provinces.
And if one law concerning voting can make
the States plead for this approval by a
distant federal court or the United States
Attorney General, other laws on different
subijects can force the States to seek the
advance approval not only of the Attorney
General but of the President himself or any
other chosen members of his staff. It is
inconceivable to me that such a radical
degradation of state power was intended in
any of the provisions of our Constitution or
its Amendments.

383 U.S5. at 359-360.
Therefore, I urge the members of the committee not to adopt

the language of H.R. 174. Thank you.
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Written Statement of Jerome A. Gray

to the Subcommittee on Civil and Constitutional Rights f

of the House Committee on Judiciary

March 18, 1993 ;

|

Thank you for giving me an opportunity to ﬁestify before this
committee and to speak in favor of the;need for Congress to paés
the Voting Rights Extension Act of 1993. I am state field directsr
of ﬁhé Alabama Democratic Conference (the Black Political Caucus sf
Alabama), commonly referred to in our state as ADC. Founded in
1960, ADC 1is the 1largest membership-based graésroots bla%k
political organization in the state with active county units ér
affiliates in 64 of the 67 counties. |
I would like to begin my remarks with a baseball story I heafd

at a political meeting shortly after I began working for the
Alabama Democratic Conference in 1977. The setting of the story
was in the early 1940's during World War II, in a segregatéd
Southern.city. At that time blacks were not allowed inside tﬂe
ballpark to watch the game. Nevertheless, several black boys wﬁo
wanted to see a ballgame went to the ballpark and found a knothoie
in the center field wall of the wooden stadium. Stooping aﬁd
squinting with one eye they proceeded to watch the game. From thés
vantage point, the most they could seeAwas the occasional centér

fielder running by their limited field of vision, a second baseman,

a pitcher, the batter, the catcher, and the‘umpire. ' 5



At first, being able to see this much of the game excited and
thrilled the black boys. But as the game advanced inning by
inning, a batter finally hit a home run over the centerfield fence.
One of the boys at the knothole caught the ball. He was jubilant,
because in those segregated days, if a black boy caught a ﬁome run
ball, he.would be allowed'fo bring the ball back into the park by
the stadium managérs.

Well when the young lad brought the home run ball back into
the ballpark, he was astonlshed by what he saw. For the first
time, he saw all the bases. He saw all the players in the infield
~as well as the outfield. He saw the bullpen, the dugouts, and the
scoreboard. By beihg inside the park, his awareness of the playing
field suddenly grew.

Prlor to the passage of the 1965 Votlng Rights Act the
awareness of many black citizens in Alabama and throughoutvfhe
South ;egarding the game of poiitics would have been similar to the
experience of those yoﬁng boys watching a baseball gamne throuéh a
knothole in the 1940's. But when Congress made it possible‘for

black‘citizens to enter the ballpark of poiitics'through the
Apassage of the 1965 Voting Rights Act and made it possible for us
to begin to play the game either.as elected or appointed officiéls,
some teams began to change the rules of play and fair competition.
They déveloped new policies, practices and procedures resiricting
the ability of black electéd officials to participate fully in all

aspects of the political game. Let me give you some examples.




* In Huntsville,‘ Alabama, shorfly after Dr. James 1I. !
Dawson, a mémber of the Alabama A&M University faculty,
was elected to the city school board there, he asked the
superintendent to provide him with a copy of the resumes!'
of the individuals she was recommending to the board for
jobs in the system. The Asﬁperintendent refused to
pro§ide him with that information, buttressed by the
advice of the boards's attorney. Dr. Dawson was told
that he was not privy to review the personnel information
of job applicants. He protested publicly. He held a !
press conference. He. threatened to file a lawsuit. g
Still no chénge. He called he seeking advice'on.the |
matter. We requested and gét an Attorney General's
opinion for him which clearly staﬁed that Dr. Dawson was f
entitled to review the Jjob appliéations. The
superintendent and school board remained intractable. As
a lést_resort Dr. Dawson filed a lawsuit charging the
superintendent with discrimination against him. It took
two-and-a-half years before the matter was heard in
circuit court in Madison County. But the court ruled in
Dawson's favor. {
Here was a clear cut case of a majority white school board aﬁd

superintendent flagrantly viola?in@ a written board policy whi%h

stated that school board members  "are entitled to any and ail
information they deemed necessary" to determine whether they wantéd
to vote for or against the superinténdent's recommendation iﬁ

3 -



personnel matters. Incidentally, when Dr. Dawson went to court,
his lawyer subpoenaed all present and former board members. Under
oath, they all admitted that the éuperintendent had never denied
them any request they'd made to review job applic;tions. By the
way, Dr. Dawson is back in court prbtesting ﬁhe paynment of attorney
fees, Although he sued the'board for violating its own policy--and
won, the school board has refuéed to pay Dawson's attorney fees.

On the other hand, the school'has»agreed to pay the attorney fees

for the superintendent who lost.

* In 1975 when the City of Montgomery adqpted a mayor-
cduncil form of governmént and held an election under a
new nine single-member district system, four black
candidates were elected‘toAthe city cbuncil. "Their
election was sometimes described as "the surprise of
'75.0 However, once the black‘councilmembers got on
board, they were surprised to learn that they could not
get blacks appointed to some mﬁnicipal boards. In time,
they discovered that an unwritten council rule éave the
majority-wﬁite districts a disproportionate higher number
of slots in filling vacancies on certain important city.
boards. In éractice, if a white councilmember in the
past had: made certain. board appointments, that same
district would continue to be given deference in filling
those positiohs when new vacancigs occurred. This issue
haé been'in the news, off—and-on, for several years; The

4




local newspapers have written edit&rials condemning this practice;
However, the majority;white council has been slow to change iﬁ
making the present system more equitable. A legislative bill hag
been proposed to change the appointment system. However, biac;
councilman Leu Hammonds told me that there is still some resistance
on the part of some white officials to give each black

councilmember the authority to appoint a member to the water boagd

and the airport authority board. !

* Or lets's take the Washington County Commission. When we
were negotiating to get a majority-black district there
for the first time in 1992, the four white incumbent i
commissioners spent considerable time discuésing the
difficulty they would have in financing a‘new majority-
black fifth district operation. While we advocated for I
a unit system §hich we felt would be more cost efficiént,
the white commissioners were wrangling over who would |

give the newly-elected black commissioner some of their

hand-me-down eduipment. Littlé concern was given to the
black commissioner' being able to participate in“the ?
discussions. Well, black Commissioner Willie Dixon was
elected last November. And ﬁere are some things that
have happened to him since he entered the ballpark. He i
did get an equal share of the'road and bridge money in
the budget. All five Commissioners receiQed $241,000
each. On its face, the deal sounds fair. But here's the

5



catéh. Willie Dixon had to use some of ﬁis R&B money to buy new
'equipment. He had; to buy a newv truck and a new grader,
Unfortuately, he coﬁld not afford to buy a front-end loader because
the cost was prphibitive.- It‘will take Dixon three years to save
up enough money to do that. Anywéy, being neighborly, he askéd two
of his fellow Commissioners to give him "one of the three ’
loaders" they had in their districts. However, when the vote was
taken in a commission meeting to transfer a gradér from one of the
white districts to the majority black district, the vote was 2 for,
2 against, and one abstention. Willie Dixon didn't get that
grader. By the way, Dixon asked me to be sure to méntibn that he
did not get any of the money which the distriét Commissioners
brought forward from the previéus fiscal year. Also,Athe way he
got his working crew was unusual. Once Dixon got elected, the
county disbanded a road and bridge crew which had been working
throughout the county. That crew of men along with éome old
equipment,  was giveﬁito the black commissioner.v The only person

Dixon was able to hire was his foreman.

* In Dallas County, with a black population of 55.81%, and
whefe Selma, Alabéma is the county seat, the two black
membefs on the five—member.scégol board ére héving a
roughlfime. élack board member William Minor told me
recently that the board adopted a new travel policy in
February 1993, placing a limit of $1,500.00 per yeér, for
member; to travel to p;ofessional meetings. ‘Miﬁor
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believes the reason the new policy was adopted was due to the
superintendent not wanting the nlack board members attending out%
of-state meetings. According to Bill Minor, there were .nb
restrictions placed on travel before the black members came on
board. Incidentally, Minor statéd that his requests to get the
board to establisn a board pefsonnel committee to review hiringsi
firings, and promotions have not met much favor. Minor said thaﬁ
the superintendent did appoint him to a two-member personnea
committee. But the committee, though sanctioned on paper, ha%
never functioned. Minor says he has never been afforded a%
opportunity to participate in an on-site interview with a

1

prospective job applicant in the majority black Dallas County.

* A brief word about Charles Satchel, a black school board

member in Lawrence County. Charles is beginning his
second six-year term as a board member. In talking with :
him, he is disturbed over the practice of the i
superintendent who always polls the board members on s
Friday before the meeting on Monday to see if he can get

at least three board members to agree on all proposed
action items before the agenda;iS'set. Satchel says the
superintendent will refuse to put an action item on the |
agenda if he doesn't have the‘threé votes to adopt it.
As a result of this practiée, Satchel stated that he
usuallyvis outvoted 4 to 1. As a board member Satchel -
told me that he has never been allowed to reVie& any job §

7



applications. And that when the superintendent makes a
recommeﬁdation to fill a vacancy, he presents only one name for the
pésition. In reference to the closing of a schoolkin the black
community, Satchel opposed the move. However, Satchel believes
his wife was apﬁointed principal at the new school, probabl? as an
overture to get him to shut his mouth, he says. When the vote was
taken on closing‘ the school in the black coﬁmunity, Satchel -
observed that only one white board member voted with him to'keep
the school open. The white member told Satchel: " I fooled you,
didnft I,~Cﬁar1es?" Of course, Satchel believes that token vote

had been pre-arranged.

_* In my hométown of Evergreen,. Alabama it has been
- customary for white councilmembers to be given deference
wheﬁ they recommend residents in their districts for

various board appointments. Recently, howevef, when a

black‘councilmember, Elizabeth Stevens, recommended a

black resident of her district to be consiaered for a

board appoihﬁment, she was not given‘deference.‘ Instead,

a white member of the council was successful in getting

a white resident in the majority-black district appointed

to the béard invquestion;

'This scenario of not giving politicél defefence to black
elected officials is fairly common throughout Alabama, especially
in municipalities that have their own school systems and where
blaéksvhave‘been éuccessful in getting elected to the city councils

8




from majority—black districts. Sinéé most city school boards i%
Alabama are appointed by the elected.pouncil ﬁembers, the wishes of
black councilmembers often. are frustrated when theit
recommendations for school board seats are igndred or when they ge#
outvoted by a white majority councii.< Attofney James Blacksher;
who is here with me today from Alabama, has cited in his testimony
what happened in the City of Talladega when the process for hirin%
a new schodl superintendent seemed flawed and discriminatory. |
Without question, the net effect of these rules changes;
practices, policies, or procedures affecting the aforementione?
black elected officials as well as countless o&hers, is akin to
black ball-players being allowed inside the pafk in their uniformsi
but being denied the opportunity to play a good game at thei%
designated positions after the umpire yells, "Play Ball." Indeed;
many black elected officials have come to their "field ofvdreamsh
only to watch their dreams fadé because they éren't allowed tg
play. In my opinion, 'something is wrong with a system tha%
encourages a black citizen to try out and make the political team;
. and then treats that individual as though he is on the injur§
reservéd list. Also, if black political players are forced to siﬁ
in the dugouts or the bullpens and watch their white teammates play
’ ’ }

ball and score all around them, in time they will lose interest in

the game--and so will their fans. ‘

In June, 1981, this subcommittee composed of Congressmen Don

Edwards, Henry J. Hyde, and the late Harold Washington came to

!
|

Alabama and held a field hearing in Montgomery, to receive g
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testimony from witnesses in the South regafding the-importance of
extending and amending the 1965 Voting Rights Act. That was a
great déy for many of us for several reasons. First, you brought
Washington to Alabama Secoﬁd you listened weil. Third, you
heard the crles of 1n]ust1ce and denial of voting rights. And
fourth, you responded promptly and positively by giving our nation
and our state a stronger amehded version of the Voting Rights Act
in 1982. VAlthough I was not a witness in 1981, I was an integral
part of that field hearing--working with the subcomﬁittee's staff
and the NAACP's Washington Bureau Chief, Mfs. Althea T. L. Simmons,
in helping sé&eral Alabama witnesses to prepare £heir testimony.
Without sounding boastful, somehow I knew that cnce the
subcommittee heard the tesﬁimony of the Alébama.witnesses, the -
membefé would come back to Wéshington and convince a majoriiy\of
thelr colleagues to support the 1965 Voting nghts Act Extension in
A1982 That happened.

Because this subcommitfee did.its'work so well more than a
decade ago,‘ you are responsible for black people haviﬁg:'the
»opportunity to play ball in many pplitical ballparks throughout
Alabama today. In 1981, Alabama had ohly 247 Dblack elected
officials. In 1993, our state has more than 700‘b1ack elected
officials. Indeed we're proud of the fact that our state is first
in.the nation in the number of black elected off1c1als as reported
in the last ww&w, published
by the Joint Center for Political Studies. .The gains we've made

since 1982 have been dramatic. The Alabama Democratic Conference
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teamed up with an outstanding Birmingham legal duo, namely

Attorneys James U. Blacksher and Edward Still, and mapped out a
statewide, comprehensive legal stfategy whereby at—lérge election%
were challenged in approximately 180 jurisdictions. What is mos%
remarkable about the gains is to see how closely the blac%
electo;al successes mirror the black voting age population in thé
state. The summary which I've listed below illustrates my point{
22.73% Blacks as a Perceﬁt of votihg age population |
22.79% Percent Black Commissioners Statewide é
23.32% Percent Black School Board Members Statewide
20.59% Percent Black Councilmembers
17.14% Percent Black Legislators *

: S : e j

16.36% Percent Black among all Elected Officials |
i

|

|

In closing, I'm reminded of a question raised by Congressman

Henry J. Hyde, in a wonderful op-ed piece which he wrote that was
‘ i
~ published in the Sunday, July 26, 1981 issue of The Washington

Post. The Hyde editorial, titled ﬁWhy I Changed My Mind on th%
[

Voting Rights Act," came on the heels of the Alabama hearingsL

Congressman Hyde admitted that he came to Alabama with thé

|

conviction that 17 years was long enough to keep jurisdictions
) |

covered by Section 5 in the "political penalty box." Moreovef, if
was Hyde's viewlthat the federal courts and not an administrativé
arm of government should be the proper vehicle for citizensf
redress if votihg rights abuses continued. But fortunately, oncé

the Alabama hearings began and the witnesses had their say, Hydei
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realized that what ought not to be compared to what often is the
true state of affairs, he changed his mind and became a suppofter
of extending the 1965 Voting Rights Act. Hyde's concern for fhe
issue of federal intrusion.into the affairs of state f&ded when he .
comparéd that to the importance of the political and voting process
being accgssible to all.

Therefore, his question: "What good is all the political
fhetofic," Hydé asks, "if you can't expfeés your ideas and values
at the polls?" Finally, if I might paraphrase Congressman Hyde and
challenge this subcommittee to persuade Congress to pass the 1993
Voting Rights Act‘Extension, I finally ask: "What good are all the
black political players in Bo Jaékson's Alabama or President Bill
Clinton's Arkansas if these tadlented players can't express their
ideas and values bn the field--indeed, if they can't perform well

for the fans they represent?" Thank you very much.
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Che N l‘itl Jork Times

Off Course on Voting R1ghts

When the Supreme Court questioned the shape
of a North Carolina Congressional district last year,
it set in motion far-reaching — and far-fetched —
challenges to the way many states have tried to
¢omply with the Federal Voting Rights Act. Now a
case from Louisiana gives the Court a chance to

¢orrect. its own erratic course and preserve hard- )

‘won gains for minority voters.

' The North Carolina. decis:on was a stunning
departure from the Court’s earlier, more generous
interpretations of the act. 1t suggested that district
lines drawn to give North Carolina its first black
Congressional representatives since Reconstruc-
tipn represented a form of segregation, an Ameri-
¢an version of apartheid. That ruling, in.turn, has
since prompted lower courts to argue that race-
conscious line-drawing that helps to integrate Con-
gress is wrong because, in effect, it assigns voters to
districts on a racial basis.

-~ That kind of topsy-turvy logic*could start a
second post-Reconstruction movement in American’
politics, strangling fledgling -efforts to secure a
more integrated national legislature. There is no

"shortage of people who.want to block minority
progress; their perverse argument i3 that whites

are the real victims. of racial redistricting, and
some courts are buying it.

The 1965 Voting Rights Act, designed to restore
the vote to disfranchised minorities, not only safe-
guards the right to vote but also.guards against
state reapportionments that could make that vote
count for little or nothing. To comply, states like .
Louisiana have been choosing district boundaries
that increase or maintain minority voting strength.

. A three-judge Federal court in Shreveport
struck down the state’s Fourth Congressional Dis-
trict, saying that while its shape was not as bizarre

as the dxsputed district in North Camllna. it reseg-
regated Louisiana by embracing & spécially created
black majority. In fact, the new gistrict replicated a
geographic area once carved Gut along the Red
-River Valley to preserve the seat of a white incum-
: bent who happened to be popular with blacks. Now
that the district has a black majority -~ only the
second such district in a state with sever: seats and
'a 30 percent black population — the lower court
‘finds an impermissible racial preference. i
“Having misapplied the law and the onstitu-
tion, the Louisiana judges also felt the need ‘to
deliver a lecture on civil rights. They accused the
state’s legislature, which was only trying to give

_ blacks a fair shake in the Congressional delegation,

of betraying the civil rights leaders who sought on]y
non-racial equal treatment. '

“To say now: ‘Separate!’ “Divide!’ ‘Segre-

- gate!’ is to negate their sacrifice, mock their
.dream, deny that self-evident truth that all men are
.created equal and that no government may deény
them the equal protection of the laws," intoned thé ‘

judges. .

This is upside-down history that uses the rheto-
ric of the civil rights movement to deny real
progress spurred by the voting rights law. Similar,
sentiments, and similar misapplications of equality,
principles, have issued from Federal judges in:
Texas and Georgia in cases the Supreme Court may
also choose to hear. In Texas, the legislature drew
some weird districts that look like inkblot tests, yet

the lower court questioned only those districts that |
were drawn to benefit blacks and Hlspanlcs, not '

those that favored white voters.

. The Supreme Court inspired this retrograde |
line of argument. Only it can reset the course of

raclal justice.
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'Fraud Is Blgger Than One Vote

in I-Iawthorne received post-

_ .Dead people and dogs
‘are on the voter rolls. An

investigation and reform

are imperative to restore

-cards from the registrar’s of-
fice informing them that their
deceased husbands had been

And in .still another case,
Kenji Kawamura of Haw-

confidence in our SySteém. thorne discovered when he
ByMIKENUFFINGTON - Sont i e P e e s

ot.hmg would be simpler than for
me to concede defeat in the =

recent Senate race. And if it were

. only one Senate seat at stake, I might
have taken the easy way out. After all,
one of the main reasons 1 entered this
race—the goal of a GOP Senate majori-
‘ty--has been achieved. But I believe

~ that there is more than one Senate seat .

in the balance. At stake is the future of
free elections in California.

In the final weeks before the election

I received a trickle of calis from voters

* expressing concern about fraud and

other voting irregularities; after Nov. 8,

the trickle turned into a flood In

conversations with investigators and

citizen-action groups, 1 have become
convinced that the management and
supervision of our elecuons is funda-.

mentally flawed.

Examples of regxstrauon mgulaﬂties' B}

and fraud range from-the alarming to
the bizarre. There were-the 133 people
‘registered to vote at one apartment
building in Burbank--some were illegal
aliens, some had not signed the registra-

" tion card and some were nonexistent.

" ‘Who signed them up? Activists paid by
the Assembly Democratic Caucus, under
the leadership of Assemblyman 'Phil

Isenberg. In another example, 31 widows

vote,

dismiss this evidence as anecdotal. But

they cannot dismiss the report, based on’
computer searches of the absentee-vot- .
--er rolls, which I plan to present the first
- week in January. This will be an interim
report; the investigat.iori will need to

continue.

Meanwhile, the voter fraud task fome )

has uncovered widespread instances of

counted didn’t add up, precinet forms

' that went unsigned, provtsional ballots -

unaccounted for. -

Why does such apparent fraud exist"
Because the system invites it. In Califor-
nia, .a person  may register to- vote
wit.hout showing any proof of citizen-
ship, state residency or identification.

" Unbelievably, there is no safeguard, no
deterrent, againat registering many

times, under many different names.

remove ‘ghost” voters--people who
have moved away or died but whose
registrations can be fraudulently used.
And 50 we end up with the situation in
Los. Angeles, where there are 75,000

possible duplxcate registrauons

50

recently registered to vote. . ]
. er would freeze the problems we have in
- place, making it more difficuit to remove
deceased voters and double registrations

~ Cynics, or those who have an invest- -
‘ment in the status quo, would like to

1f the iederany mandated Motor Voter
Act is implemented Jan. 1, these prob-
lems will become irreversible. Without
uncovering the extent of voting irregu-
larities, without real reform, Motor Vot-

from the rolls and allowing fraud to
further erode the foundauons of the

. democratic process. -

+ Some may ask, “If there was so much
voting irregularity and fraud, then why

.didn’t it affect Gov. Wilson's victory?

Why dxdnt it affect the success of the

Proposition 187?" The answer is that it _
probably did. Wilson won wit.h a big .

margin; without fraud he would have
won with a bigger one. The same couid
be true for 187. The bottom line is that
voting irregularities and fraud have an

‘ effect only at the margins. They tip the
' “ballot counting that were lax and riddied *
_with error—tally sheets where the
- numbers of ballots issued and votes

close races like mine, not the landslides.

Voter fraud is not a ‘static problem.
Like a tumor, it does not cure itself if
ignored. It can only get worse and
spread. The only remedy is radical
surgery—in this case, honest mqmry

-and-bold reform.

- Whether voting megulannes and

-fraud affect the outcome of the Senate
race, a thorough investigation will bene- .

fit everyone by leading to reform of a
system that badly needs it. Whether you
voted for Mike Huffington or Dianne

" Feinstein or someone else, we all have
There is8 no method of purging rolis to

an interest in preserving the integrity of

our free elections, the sacred trust upon.

which our democracy depends. -

 Rep. Mike Huffington (R-Santa Barba-

ra) ran against Sen. Dignne Feinstein for
the US. Senate in Nweqxber.

.-
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