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Office of Legal Counsel

Offive ol the ’ , Wushington, D.C  Iusie
Deputy Assstant Attorney General :

July 28, 1994

MEMORANDUM FOR
THE SPECIAL REPRESENTATIVE
FOR GUAM COMMONWEALTH

\ .
From: Teresa Wynn Roseborough )!x\'f/

Deputy Assistam Attorney Generai
Re Mutual Consent Provisions in
‘The Guam Commonwealth Legxslauon

" The Guam Commonweahh Bm, H.R. 1521, 103d Cong., Ist Sess. (1993) contains
" two sections requiring the mutual consent of the Goverament of the United States and the
Government of Guam. Section 103 provides that the Commonwealth Act could be amended
only with mutual consent of the two governments. Section 202 provides that no Federal
laws, rules. and regulations passed after the enactment of the Commonwealth Act would"
- apply to Guam without the mutual consent of the two governments. The Representatives of
Guam insist that these two sections are crucial for the autonomy and economy of Guam. The
fonmer views of this Office on the validity or efficacy of mutual consent requirements
included in legislation governing the relationship between the federal government and non-
state areas..i.e. areas under the sovereignty of the United States that are not States,' have

b

' Territories that have dévclopcd from the stage of a classical territory to that of a Commonwealth. with a
constitution of their own adoption and an clective governor. resent being called Territories and claim that that
legal term and its implications are not applicable to them. We therefore shall refer to all Territories and
Commonw::alths as non-stafe areas under the sovereignty of the United States or bncﬂy as non-state areas.
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not been LOﬂblS{L‘Il © We therefore have cark:fully reexamined this issue. Our L
that these ciauses raise serious ;onsmutmnai issues and are iega!ly unenforcca

consequences of the leglslatxon We -must therefore oppose the inclusion in the

Commonwealth Act of any provisions, such as mutual consent clauses, that are. leoally
unenforceable, unless their unenforceability (or precatory nature) is clearly stated in the

document itself. : , - -

The Power of Congress to Govemn the Non-State
Areas under the Sovereignty of the United States
is Plenary within Constitutional Limitations

- All territory under the sovereignty. of the United States falls into two groups: the
States and the areas that are not States. The latter, whether called territories, possessions, or
commonwealths, are governed by and under the authority of Congress. As to those areas,
Congress exercises the combined powers of the federal and of a state government. These -
basic considerations were set out in the leading case of National Bank v. Coung[ of Yankton
101 U.S. 129 132 33 (1880). There the Court held:

* To our knowledge the first consideration of the validity of mutual consent clauses occurred in 1959 in
connection with proposals to amend the Puerto Rico Federal Relations Act. At that time the Department took
the position that the answer to this question was doubtful but that such clauses should not be opposed on the
ground that they go beyond the constitutional power of Congress. In 1963 the Department of Justice opined that
such clauses were legally effective because Congress could create vested rights in the status of a territory that
could not be revoked unilaterally. The Department adhered to this position in 1973 in connection with then
‘pending Micronesians status negotiations in 2 memorandum approved by then Assistant Attorney General
Rehnquist. On the basis of this advice, a mutual consent clause was inserted in Section 105 of the Covenant
with the Northern Mariana Islands. The Department continued to support the validity of mutual consent clauses
in connection with the First 1989 Task Force Report on the Guam Commonwealth Bill. The Department
revisited this issue in the e.arly 1990°s in connection with the Purto Rico Status Referendum Bill in light of
Bowen v. Agencies Opposed_td Soc. Sec. Entrapment, 477 U.S. 41, 55 (1986), and concluded that there could”
not be an enforceable vested right in a political status: hence that mutual consent clauses were ineffective
because they would not bind a subsequent Congress. We took the same position in the Second Guam Task .
Force chon issued duning the last days of the Bush Administration in January 1993,

. * Mutual consent clauses are 0ot a novel pbenomenon; indeed they antedate the Constitution. Section 14 of
the Northwest Ordinance contained six "articles of compact, between ‘the original States and the people and .
States in the said territory. and [shall] forever remain unalterable. unless by common consent.” These articles
were incorporated either expressly or by reference into many carly territorial organic acts. Cimton v.
" Englebrecht, 80 U.S. (i3 Wall.) 434, 442 (1872). The copious litigation under these "unalterable articles” , . -
focussed largely on the question whether the territories’ obligations under them were superseded by the
Constitution, or when the territory became a State, as the result of the equal footing doctrine. We have,
however. not found any cases dealing with the question whether the Congress had (he power to modify any duty

1mposcd on the United States by those articles. ‘




the Territories. -Theére have been some differences of opinion as 1o fhe 3
particular clause of the Constitution from which the power is derive§,
it exists has always been conceded.” '

All territory within the jurisdiction of the United States not included in
any State must necessarily be governed by or under the authority of Congress.
The Territories are but political subdivisions of the outlying dominion of the
United States. Their relation to the general government is much the same as
that which counties bear to the respective States, and Congress may legislate
for them as a State does. for its municipal organizations. The organic law of a -
Territory takes the place of a constitution as the fundamental law of the local -
government. It is obligatory on and binds the territorial authorities; but
Congress is supreme, and for the purposes of this department of its
governmental authority has all the powers of the people of the United States,
except such as have been expressly or by mphcauon rcserved in the '
prohibitions of the Consntuuon o :

' Yankton was anticipated in Chief Justice Marshall s seminal opinion in American
- Insurance Co. v. Canter, 26 U. S (l Pet.) 511, 542-—43 546 (1828). The Chief Justice

explained:

7~

In the mean mnc [i.e. the interval between acquxsxtlon and statchood],
Florida continues to be a territory of the United States; governed by virte of
that clause in the Constitution, which empowers Congress "to make all needful
rules and regulations, respccnng the tcmtory, or other property belongmg to
the United Statcs

_ Pcr.haps‘ the power of governing aﬁ territory belonging to the United
States, which has not, by becoming a state, acquired the means of self-

-

* Some derived that power from the authority of the United States to acquire territory, others from the mere
fact of sovereignty, others from ‘the Territory Clause of the Constitution of the United States (Art. IV, Sec. 3.
Cl. 2) pursuant to which Congress bas "Power to dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States™. See ¢ e.g. American Insurance Co. .
‘Canter, 26 U.S. (1 Pet.) S11, 542 (1828): Mormon Church v. Umtcd States, 136 U.S. 1, 42-44 (1890}
Downes v. Bidwelil, 182 U. S 244, 290 (1901). «

At present, the Tcmtory Clause of the Coastitution is generally considered to be the source of the
power of Congress to govern the non-state areas. Hooven & Allison Co. v. Evatt, 324 U.S. 652, 673-674
(1945): Examining Board v. Flores de Otero. 426 U.S. 572, 586 (1976); Harris v. Rosario, 446 U.S. 651
(1980); see also Wabol v. Villacrusis. 958 F.2d 1450, 1459 (Sth Cir. 1992), cent. denied sub nom. Philippine
- Goods, Inc. v. Wabol. U.S. ___. 113 8.Ct. 675 (1992). (Footnote supplied.)
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cov ernment. may result necessarily from the facts. that it is not ml}
;urxsdncuon of any pamcu!ar stale. and :s within the power and mr}"sdmmn ot
the United States. o

“In legislating for them [the Territories], Congrcss exercxses the combined -
powers of the general and of a state govemmem "

Id. ar 542-43. 546.

. The power of Congress to govern the non-state areas is plenary like every other
legislative power of Congress but it is nevertheless subject to the applicable provisions of the
‘Constitution:  As Chief Justice Marshall stated in Gibbons v. Ogden, 22 U.S. (9 Wheay) 1
196 (1824), with respect to the Commeérce Power:

This power [the Commerce Power], like all others vested in Congress is
complete in'itself, may be exercised to its utmost extent, and acknowledges no

 limitations; other than are prescribed in the constitution. (Emphasis added.)

This limitation on the plenary legislative power of Congress is self-evident. It
necessarily follows from the supremacy of the Constitution. See ¢.g., Hodel v. Virginia
Surface Mining and Reclamation Assoc., 452 U.S. 264, 276 (1981). That the power of
Congress under the Territory Clause is subject to constitutional limitations has been
recognized in County of Yankton, 101 U.S. at 133; Downes v. Bidwell, 182 U.S. 244, 290- -
81 (1901): District of Columbia v. Thompson Co., 346 U. S 100 109 (1953). .

~ Finally,. thc power of Congress over the non-state areas persists "so long as they
remain in a territorial condition.” Shively v. Bowlby, 152 U.S. 1, 48 (1894). See also,
Hooven & Allison Co. v. Evatt, 324 U.S. 652, 675 (1945) (recogmzmg that during the
- intermediary period between the establishment of the Commonwealth of the Philippine
- Islands and the final withdrawal of United States soven:xgnty from those islands “Congress
retains plcnary power over the temtonal government").

The plenary Congressional authority over a non-state area thus lasts as long as the
area retains that status. It terminates when the area loses that status either by virtue of its
admission as a State, or by the termination of the sovereignty of the United States over the
area by the grant of independence. or by its surrender to the sovereignty of another country.



i

The Revocable Nature of Congressional Lepislation
Relatine to the Government of Non-State Areas

th!e Congress has the power to govern the non-state areas it need not exercise that
power itself. Congress can delegate to the inhabitants of non-state areas full powers of self-
government and an autonomy similar to that of States and has done so since the beginning of
the Republic. Such delegation. however, must be "consistent with the supremacy and
supervision of National authority”. Clinton v. Englebrecht, 80 U.S. (13 Wall.) 434, 441
(1872): Puento Rico v. Shell Co., 302 U.S. 253, 260, 261-62 (1937). The requirement that
the delegation of governmental authonty,to the non-state. areas be subject to federal ,
supremacy and federal supervision means that such delegation is necessarily subject to the
right of Congress to revise, alter. or revoke the authority granted. District of Columbia v.
Thompson Co., 346 U.S. 100, 106, 109 (1953).> See.also, United States v. Sharpnack, 355
U.S.°286, 296 (1958) Harris v. Boreham, 233 F.2d 110, 113 (3rd Cir. 1956), Eiremen's
Insurance Co. v. Washington, 483 F.2d 1323, 1327 (D.C. Cir. 1973). The power of
. Congress to delegate governmental powers 10 non-state areas thus is contmgcnt on the
retention by Congress of its power to revise, alter, and revoke that legislation.® Congress
therefore cannot subject the amcndment or repeal of such leglslauon to thc consent of the
non-state area. :

This consideration also disposes of the argument that the power of Congress under the
Territory Clause to give up its sovereignty over a non-state area includes the power to make
a partial disposition of that authority, hence that Congress could give up its power to amend
‘or repeal statutes. relating to the governance of non-state areas. But, as shown above, the
retention of the power to amend or repeal eglslatxon delegatmg governmental powers to a
non-state area is an integral element of the delegation power. -Congress therefore has no

¥

: T‘homgéon dealt with the District of Columbia's government which is provided for by Art. I, Sec. 8. CL
17 of the Constitution. rather than with the non-state areas as to whom the Congressional power is derived from
the Territory Clause. The Court. however, held that in this area the rules relating to the Congressional power
to govern the District of Columbia and the non-state areas are identical. Indeed, the Court relied on cases
dealing with non-state areas, ¢.g.. Hombuckle v. Toombs. 85 U.S. (18 Wall.) 648, 655 (1874), and
Christianson v. King County, 239 U.S. 365 (1915). where it held that Congress can delegate its legislative
auzhomy under Art. . Sec. 8. Cl. 17 of the Consmunon to the District, subject to the power of Congress at an)
time to revise, alter, or revoke that mzhonty

~ “Congress has exercised this power with respect to the District of Columbia. The Act of February 21. -
I871. 16 Stat. 419 gave the District of Columbia virtual territorial status, with a a governor appointed by the
President, a legislative assembly that included an efected house of delegates, and a delegate in Congress. The
1871 Act was repealed by the Act of June 20. 1874. 18 Stat. 116, which abrogated among others the prov@sibns
for the legislative assembly and a delegate in Congress, and established a govcmmcnt by a Commission

appointed by the President. . C .
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authority 1o cnau fegistation under the Termntory Cldusc [hat would lnmn tlu-
exercise of us pow er Lo amend or repeal.

the creation of non-state areas that are only pamally subJect to Congressnonal authority. The
plenary power of Congress over a non-state area persists as long as the area remains in that
condition and terminates only when the area becomes a State or ceases to be under United
States sovereignty. There is no intermediary status as far as-the Congressnonal power is
concemed. -

The two mutual consent clauses contained in the proposed Commonwealth Act
therefore are subject to Congressnonal modification and repeal :

100 I

The rule that legislation delegating'govemmént&l pOWeErs 10 a non-state area

must be subject to amendment and repeal is but a manifest_ation of the general

rule that one Congress-cannot bind a_subsequent Congress, except where it

creates vested rights enforceable under the Due Process:- Clause of the Fifth

Amendment.

The rule that Congress .cannot surrcnder its power to amend or repeal leglslatmn
nelatmg to the government of non-state areas is but a specific application of the maxim that
one Congress cannot bind a subsequent Congress and the case law developed under it.

The rationale underlying that pnncxple is the consideration that if one Congress could
prevent the subsequent amendment or repeal of legislation enacted by it, such legislation
would be frozen permanently and would acquire virtually constitutional status. Justice
Brennan expressed this thought in his dissenting opinion in United States Trust Co. v. New
Jersey, 431 U.S. 1, 45 (1977), a case involving the Impairment of the Obligation of |
Contracts Clause of the Constitution (Art. I, Sec 10, ClL. 1):

One of the fundamental premises of our popular democracy is that each
generation of representatives can and will remain responsive to the needs and
desires of those-whom they represent. Crucial to this end is the assurance that

" new legislators will not automatically be bound by the policies and '
undertakings of .earlier days.... The Framers fully recognized that nothing
would so jeopardize the legitimacy of a system of government that relies upon
the ebbs and flows of politics to “clean out the rascals” than the possibility that
those same rascals might perpetuate lhelr policies simply by locking them into
binding contracts.
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legal ru!c has 1ts hmns As (,arl_v as 1810, Ct
Peck. 10 U.S. (6. Cranch) 87. 135 (1810):

- The principle asserted is that one legislature is competent to reped
“act which a former legislature was competent to pass: and that one legislature -
cannot abridge the powers of a succeeding legislature.

The correctness of this principle. so far as respects general legislation..
can never be controverted. ‘But. if an act be dope under a law, a succeeding
iegislature cannot undo it. The past cannot be recalled by the most absolute
power.’ Conveyances have been made, those conveyances have vesied legal
estates, and if those estates may be seized by the sovereign authomy. still, that
they originally vested is a fact, and cannot cease to be a fact.

When, then, 4 law is in its nature a contract, when absolute rights have
~vested under that contract, a repeal of the law cannot devest (sic) those rights.

The powers of one legislature to repeal or amend the acts of the preceding one are
limited in the case of States by the Obligation of Contracts Clause (Art. I, Sec. 10, CL. 1) of .
the Constitution and the Due Process Clause of the Fourteenth Amendment, and in the case
of Congressional legislation by the Due Process Clause of the Fifth Amendment. This
principle was recognized in the Sinking-Fund Cases, 98 U.S. 700, 718-19 (1879):

The United States cannot any more than a State interfere with private
rights, except for legitimate governmental purposes. They are not included
- within the constitutional prohibition which prevents States from passing laws
impairing the obligation of contracts, but equally with the States they are
_ prohibited from depriving persons or corporations of property without due
process of law. They cannot legislate back to themselves, without making
compensation. the lands they have given this corporation to aid in the
construction of its railroad. . Neither can they by legislation compel the
‘ corporation to discharge its obligations in respect to the subsidy bonds
otherwise than accordmg to the terms of the contract already made in that
connection. -The United States are ‘as much bound by their contracts as. are
individuals. (emphasis supplied.) :

See also Bowen v. Agencies Opposed to Soc. Sec. Entrapment, 477 US 41, 54-56 (i'986).
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The Due Process Clause does not Preclude Congress front
Amending or Repealing the two Mutual Consent Clauses

The question therefore is whether the Due Process Clause of the Fifth Amendmenit
precludes a subsequent Congress from repealing fegislation for the governance of non-state
~areas enacted, by an earlier Congress under the Ternitory. Clause. This question must be
answcred in the negative, ‘ o

The Due Process Ciadsc of the Fifth Amendment providcs: ;

No person shall . . . be deprived of life, Izbeny, or grogcny wnhout due
process of aw, (emphasxs suppled.)

This Clause is inapplicable to the repeal or amendment of the two mutual consent
clauses here involved for two reasons. First, a non-state area is not a "person” within the
‘ mcamng of the Fifth Amendment, and, second, such repeal or amendment would not deprive
the non-state area of a property right within the meaning of the Fifth Amendment.

A.

o A non-state area is not a person in the meaning of the Due Process Clause of the
Fifth Amendment.

~ In South Carolina v. Katzenbach, 383 U.S. 301, 323-24 (1966), the Court held that a
State is not a person within the meaning of the Due Process Clause of the Fifth Amendment.
See also, Alabama v. EPA, 871 F.2d 1548, 1554 (11th Cir.), cert. denied, 493 U.S. 991
(1989) ("The State of Alabama is not included among the entities protected by the due
process clause. of the fifth amendment"); and State of Qklahoma v. Federal Energy _
Regulatory Comm., 494 F.Supp. 636, 661 (W.D. Okl. 1980), aff'd, 661 F.2d 832 (10th Cir.
1081), cert. denied, sub nom. Texas V. cheral Energy Regulatogx Cgmm 457 U.S. 1105
(1982) A

@

Slmxlarly it has been held that creatures or mstrumentahues of a State, such as cities -
or water improvement districts. are not persons within the meaning of the Due Process
.Clause of the Fifth Amendment. City of Sault Ste. Marie, Mich. v. Andrus, 532 F. Supp.
157, 167 (D.D.C. 1980); El Paso, County Water ImDrovemem District v. IBWC/US, 701 F.

Supp. 121, 123- 24 (W D. Tex 1988).

.. The non-state areas, concededly are not States or mstrumentalmes of States, and we
have not found any case holding directly that they are not persons within the meaning of the
Due Process Clause of the Fifth Amendment. They are. however, governmental boda,es and

-8_
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the rationale of South Camhm v Kdth}IthLh 383 U.S. at 301, appears o be l(Hd \ud
bodies are not protected hy the Due Process Clause of the Fitth Amendment.

ay against the State by the provisions of the Fourieenth Amendment. See. e.g..
New Jersey, 262 U.S. 192, 196 (1923): Williams v. Mayor of ‘Baltimore. 289 U.S
(1933): South Macomb Disposal Authority v. Township of Washington. 790 F.2d 500. 505.
507 (6th Cir. 1986) and the authorities there cited. The re lationship of the non-state areas 1o
the Federal Government has been analogized to that of a city or county to a State. As stated.
supra, the Court held in Nanonal Bank v. County of Yankton 101 U.S. 129, 133 (1880): -

~ The territories are but political subdms:ons of the outlymg dominion of the :
United States. Their relation to the general government is much the same as
that which counties bear to the respective Statcs e '

: More recently, the Coun explained that a non- state area is entirely the creation of
Congrcss and compared the relationship between the Nation and a non-state area to that
between-a State and a city. United States v. _Wheeler, 435 U.S. 313, 321 (1978). It follows
that, since States are not persons within the meaning of the Fifth Amendment and since the
political subdwxsxons of States are not persons within the meaning of the Fourteenth
Amendment, the non-state areas are not persons within the meaning of the Due Process
Clause of the Fifth Amcndment ' :

B.

Legislation relatmg 1o the govcmance of non-state areas does not create any nghts or
status protected by the Duc Process Clause against rcge_g! or amendment by subsequent

legislation.

As explained earlier, a subsequent Congress cannot amend or repeal earlier legislation
if such repeal or amendment would violate the Due Process Clause of the Fifth Amendment:
Le., if such amending or repealing legislation would deprive a person of property without
due process of law. It has been shown in the preceding part of this memorandum, that a .
non-state area is not a person with the meaning of the Due Process Clause. Here it will be
- shown that mutual consent provisions in legislation, such as the ones envisaged in the Guam
Commonwealth Act, would not create property rights within the meaning of that Clause.

Legislation conceming the govemance of a non-state area, whether called organic act.
federal relations act, or commonwealth act, that does not contain a mutual consent clause is
clearly subject to amendment or repeal by subsequent legislation. A non-state area does not
acquire a vested interest in a particular stage of self government that subsequent legislation
could not diminish or abrogate. While such legislation has not been fnequem it has occurred - ;
in connection with the District of Columbia. See District of Columbia v. Thompson Co., ' /
346 U. S 100, 104-05 (1953): supra n.6. Hence, in the absence of a mumal consent clause
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legislation concerning the covernment ol i non-state arca iy subject to amendiy
by subsequent legislation. ~ ~

- This leads to the question whether the addition of 4 mutual consent claus
provision that the legislation shali not be modified or repealed without the consent ONY ’
:Government of the United States and the Government of the non-state area. has the cffect of
creating in the non-state areds a.specific status amounting to a property right within the
-meaning of the Due Process Clause. It is our conclusion that this question must be answered
in the negative because (1) suvereign governmental powers cannot be contracted away. and .
(2) because a specific political relatlonsh!p does not constitute propcrty within the meaning
of the Fifth Amendment

l. Asa body pohtxc the Govemmem of the United Statcs has the general capacnty 0 E
enter into CONLracts. United States v. Tingey, 30°U.S. (5 Pet.) 115, 128 (1831). This
power, however, is generally limited to those types of contracts in which private persons or
corporations can engage. By contrast [sovereign] “governmental powers cannot be ‘
contracted away," North American Coml. Co. v. United Statés, 171 U.S. 110, 137 (1898). -
More recently the Supreme Court held in connection with legislation arising under the
‘ Contract Clause (Ar. I, Sec. 10, CL. 1) of the Constitution that “the Contract Clause does
- not require a State to adhere to a contract that surrenders an essential attribute of its
sovereignty.” United States Trust:Co. v. New Jcrsey 431 U. S [, 23 (1977) In a similar
context Mr. Justice Holmes stated ' " :

. One whose nahts such as they are, are subject to state restriction,
cannot remove them from the power of the State by making a contract about
them. Hudson Water Co. v. McCarter, 209 U.S. 349, 357 (1908).

“Agreements or compacts to the effect that the Congress may not amend legislation
relating to the government of a non-state area without the consent of the latter. or that federal
legislation shall not apply to Guam unless consented to by the Government of Guam would
~unquestionably purport to surrender essential powers of the federal government. . They are

" Cases arising under the Contract Clause holding that a State cannot contract away a soverzign power are
also applicable to the contracts made by the federal government because the Contract Clause imposes more
rigorous restrictions on the States than the Fifth Amendment imposes on the federal government. Pension
“Benefit Guaranty Corp. v. R.A. Grav Co., 467 U.S. 717, 733 (1984); National Railroad Passenger Corp. v.
AT &S.F. R.,470 U.S, 451, 472-73 n.25 (1985). Hence, when state legislation does not violate the
"~ Contract Clause. analogous federal Iegisiation is all the more permissible under the Due Process Clause of the
Fifth Amendment.

* Cited with approsal with rcspccx to federal legislation in Norman v. B. & O.R.. 294 U.S. 240. 308
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’ theretore not binding on the United States and cannot conter o pm;xm H][L!L
the Fifth Amunlmcm '

More gc:ncra]!v the Supreme Court hcld in Bowen . Agencies Opposed
Enm;gmcn 477 U.S. 41. 55 (1986). that the contractual propenty nghts protected by
Due Pracess Clause of lhc Fifth Amendment are the traditional private contractual rmhls
such as those arising from bonds or insurance contracts, but not arrangements that are pan of
a'regulatory program such as a State's privilege to withdraw its participation in the Social
Security system with respect to its emplovees. Specifically. the Count stated:

But the "contractual right” at issue in this case bears little. if any:.
resemblance to rights held to constitute “property” within the meaning of the .
Fifth Amendment. The termination provision in the Agreement exactly
tracked the language of the statute. conferring no right on the. State beyond
that contained in § 418 itself. ' The provision constituted neither a debt of the

United States, see Perry v. United States, supra, nor an obligation of the
United States to provide benefits under a contract for which the obligee paid a
monetary premium, see Lynch v. United States, supra. The termination clause
was not unique to this Agreement; nor was it a térm over which the State had
any bargaining power or for which the State provided independent
consideration. Rather, the provision simply was part of a regulatory progmm

~ over which Congress retained authority to amend in the exercise of its power
1o provide for thc general welfare. -

Agreements that the Guam. Commoanalth Act may not be amended without the consent of
the Government of Guam, or that future federal statutes and regulations shall not apply to
Guam without the consent of the Government .of Guam clear early do not constitute conventional
private contracts: they are elements of a rcgulatory system

In the past the Department of Justicé at times has concluded that a non- State area may
have a vested interest in a specific status which would be immune from unilaterial
Congressional amendment or repeal.’® We cannot continue to adhere to that position. in

Cases such as Lvnch v. Lmtcd States. 292 U.S. 571 {1934) and Perrv v, Umtcd States. 294 L.S. 330
{1935). are not contrary 1o this conclusion. Both cases involved commercial agreements (Lynch: insurance:
Perrv: Governmént bonds) In Lynch the Court held that Congress could not amend the contract merely to save
money “unless. indeed the action falls within the federal police police power or some other paramount powcr
292 U.S. at 579. Perrv involved bonds issued by the United States under the authority of Art. 1, Sec. 8, CI.
of the Constitution. to borrow money on the credit of the United States. The Court held that Congress did not
have the power to destroy the credit of the United States or to render-it illusory by unilaterally abrogating one
of the pivotal terms of the bonds to save money. While the Court held that the United States had broken the
agreement. i nevertheless held that plaintiff could not recover because. as the result of regulations validly issued.
bv the United States. he had not suffered any monetary damages.

SOl
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.powers cannot be contracted away. and cspccmlly the cxposmon in [he recent Bow
that the property rights protected by the Due Process Clause are those anising from
law or commercial contracts and not those ansing from govermmental relations."

- Sections 103 and 202 therefore do not create vested property rights protected by the
Due Process Clause of the Fifth Amendment.'? Congress thus retains the power to amend
the Guam Commonwealth Act unilaterally or to provide that its legislation shall apply to -
Guam without the consent of the government of the Commonwealth. The inclusion of such’
provisions. therefore. in the Commonwealth Act would be misleading. Honésty and fair
dealing forbid the inclusion of such 1llusory and decéptive provisions in the Guam

' Commonwealth Act.”

Finally, the Department of Justice has indicated that it would honor past commitments
‘with respect to the mutual consent issue, such as Section 105 of the Covenant with the
Northern Mariana Islands, in spite of its reevaluation of this problem. The question whether
the 1989 Task force proposal to amend Section 103 of the -Guam Commonwealth Act so as to
limit the mutual consent requirement to Sections 101, 103, 201, and 301 constitutes such
prior commitment appears to have been rendered moot by the rejectlon of that proposal by
the Guam Commnssnon :

A " It is significant that the circumnstances in which Congress can effectively agree not to repeal or amend
. legislation were discussed in the context of commercial contracts: Bowen, 477 U.S. at 52.

. ** Bowen. it is true. dealt with legislation that expressly reserved the right of Co_ngri:ss to amend. while the

proposed Guam Commonwealth Act would expressly preclude the right of Congress to amend without the
consent of the Government of Guam. The underlying agreements. however. are not of a private contractual
nature, and. hence, are not property within the meaning of the Due Process Clause. - We cannot pcnicivc how
they can be converted into propcr(y by the addition of a provision that Congress foregoes tbc right of
amendment.

" The conclusion that Section 202 of the Guam Commonwealth Act (inapplicability of future federal
legislation to Guam without the consent of Guam) would not bind a future Congress obviates the need to
examine the constitutionality of Section 202. In Currin v. Wallace, 306 U.S. 1, 15-16 (1939), and United
States v. Rock Roval Co-op. 307 U.S. 533, §77-78 (1939), the Court upheld legislation that made the
effectiveness of regulations dependent on the approval of tobacco farmers: or milk producers affected by them.
The Court held that this approval was a legitimate condition for making the legislation applicable. Similarly, it
could be argued that the approval of federal legislation by the Government of Guam is a legitimate condition for
making that legislation applicable to Guam. Since, as stated above, a future Congress would not be bound by
Section 202. we need not decide the question whether the requirement of approval by the Government of Guam
for every future federal ‘statute and regulation is excessive and inconsistent with the federal sovereignty over
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- in the Memorandum of July 28.

‘ P ,
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COMMENTS ON DOJ MEMORANDUM REGARDING MUTUAL CONSENN
PROVISION IN THE GUAM COMMONWEALTH LEGISLATION,
Wé,have had an opportunity to‘:eview the July 28,'1334
mgﬁoréndum ihitialed by Deputy Assisﬁant Attornéy‘Geﬁéral |
Roseborough and addresSedAto the Special Representative for Guamni
Commonwealth (hereinafter the "Mémorandum“).' That‘Membrénduﬁ

purports to reverse akthirty-year Justice Department pélicy~

_supporting the constitqtiona;ity‘and enforceability of mutual

".cohsent clauses in legislation providing for internal self-

governmeht in the territories.1 According to the Memorandum,

mutual consent clauses are unenforceable because (1) rulings of

the Supreme Court‘require that the‘“governance'of a non-state

! T The Departmeht of Justice expressly has approved and

gone ‘on record supporting Congressional passage of mutual consent

clauses in at least two U.S. statutes implementing political
status agreements with one U.S. territory, and the Freely
Associated States, and apparently continues to support the
constitutionality and enforceability of these provisions.
Memorandum at 12 ("Finally, the Department has indicated that it
would honor past commitments with respect to the mutual consent
issue"). But an Act of Congress either is constitutional and
enforceable or it is not. If the Department of Justice means

'what it has stated in the Memorandum, this will have profound

legal and political implications with respect to the state of law

~and governmental relations for the insular jurisdictions to which

the existing fdderal mutual consent statutes apply,-as well as
one new. insular jurisdiction for which yet another mutual consent
law is to take effect within a matter of weeks.  Appendix A is a
description of the legal and political nature of the existing
mutual consent precedents and some of the possible effects if the
Department of Justice does not reconsider the views recommended
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repeal”; (2) governmental bodies are not persons witHin the

meaning of the Due Process Clausé";‘and (3) "governmeh'
cannot be contracted away" relying on the recent decision

Bowen v. ?ublic'Aqencies Opposed to Social Sec. 477 U.S. 41

(l986)~(p§pularly referred toyas‘thg "ggggg" decision) supposedLy
‘beéause the Couft held that the énly "propeffy rights protected
by the Due Process Clagse,afe those'a:ising ffom privété law or
'commercial.contraété and ﬁot those arising from goverﬁment :
relétions;. Memoraﬁdum at 12,.

The~POSSB Decision Does Not Bar A Mutual Consent Clause - If
Congress Has Stated'Its Intention in Unmistakable Terms.

_Not one of the reasons given for rejecting a mutual consent
clause ih~thé Guam Commoﬁwealgh legislation‘can:be juStified‘
relyihg on the POSSE decisioﬁ or any other decisi§n discussed in
the Memotandum,z Thé'Mémorandﬁﬁ is misleading and‘disturbingly
inaccurate. Itvquotes parts of judiéial decisions out of
context, relies on deciéions‘which havé’nothing whatsoever to do
with‘whefher Congress has the pg&er'to bind itself when entering.
‘into a political statds.arrangement-with a territéry; ‘misstates
holdings inrcase; cited, mistakes dicta for ho;dingS'in others

-

z 'Interestingly while the Memorandum asserts that its
position must change as a,result of POSSE, the next most recent
decision relied upon is Unlted States Trust Co. v. New Jersey,’
431 U.S. 1, decided in 1977. virtually all of the other key
cases were decided in the 19th Century and early 20th Century,
none of which would justify the change. If the POSSE decision .
has been wrongly interpreted in the Memorandum, then no ~
justlflcatlon exists for the changed position.

_5-
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4 , ‘ .
and relies upon a web of circular reasoning which quite

" does not justify the Déparﬁment’s éhanged»position.
Perhaps of most concern‘is that the’Memorandum reache
absolute conclusion concerning Congress’ authérity to enter into
a blndlng mutual ccnsent arrangement with a territory, even
though thlS question has never been put dlrectly before the
Supreme Court or any other court ThLS is all the nore |
disturbing because the oenly court which has ever even approached
.the questlon apparently assumed that Congress could indeed ‘bind
itself, notwithstanding its plenary power under the Territorial

Clause. See, e.g., U.S. Ex Rel. Richards v. De Leon Guerrero, 4

F.3d ?49, 754 (9th Cir. 1993). This case is not even mentioned
in the'MemQranahm.3 ‘More importantly, both the‘SupremejCourt
and D.C. Circuit Court Qf'Apﬁealsvhave indicated in dicta that
Acaﬁgress can limit the ability of future Congrégsas to change

laws which grant vested rights if Congress expresses its

e.qg. POSSE, 477 U.S5. at

intention in "unmistakable terms". See,

,52? Merrion v. Jicarilla Apache Tribe, 455 u.s. 130, 148 (1982);

3 Our standards for legal advocacy properly allow.

ttorneys to present the facts and law in the light most
favorable to the proposition being espoused. Generally accepted
ethical standards, however, obligate an attorney to undertake a
reasonable inquiry and to ensure that the arguments put forward
are accurate and fairly reflect existing law, even if asserting a
nonfrivolous proposition that the law should change. In our view
the Memorandum was not prepared in a manner consistent standards
of advocacy required in ‘proposing such an important change i
policy, and it should not have been presented for approval by
departmental management -as an official position without further
deliberation between all concerned agencies and even comment by
the insular areas affected.

COPY



Transohio Savings Bank v. Director, Offlce of Thrift Su éIVleon

« s ‘ ' ; . P
967 F.2d 598, 621 (D.C. Cir. 1992) ("Transohio"). Incr‘%dibly vells
, . : \ i

this “unmistakable terms" doctrine (which served as the

the holding in POSSE) is also not addressed.
» A section- by-sectlon analySLS of the Memoranduﬁ is attached
as Appendlx B. This analysis demonstrates ‘that no certa}n,
precedent exists for ﬁhe proposed chanoe ;n policy. To’sommarize
the contents of this analysxs (l) none of the cases cited for
l.the proposxtlon that Congress must retaln the right to alter,
-amend or repeal territorial leglslatlon dealt with the questlon
placed before therDepa:tmentaoy the mutual consent proposal;‘(2) |
the issue of the‘CommonQealth ofiGoam not being a person for |
- purposes of the Due Process Clause is a red herring because the
“proposal being discussed'bylcoam and the‘Administration
oontemplafes an aggeement between,thé»Congress and tﬁe people of
Guam based'in'paft on the Commonwealth‘Qf:The.Northern Mariana
Islands and Fresiy Associated States political status precedénts;
ahd (3) the holdind in the POSSE decisionfprovides ‘utterly no
support for the propOSLtlon set forth ln the Memorandum

Perhaps no part of the Memorandum is as dlsturblng as is the
.analy515 of the Supreme Court’s decxsxon in POSSE Wthh is put
forward as requlrlng‘the Department s change of its thlrty year
position on the constltutlonallty and enforceablllty~of mutual
consent clauses. fhe Memorandum cfaims';he change is réquiredA
because the Supreme Court held in POSSE "that the [only]

contractual property rights protected~by,the Due Process Clause

~4-
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Memorandum at 1l1.

Thé‘POSSE decision, howéver, did not turn on the subject
‘matter of the contract 1n questlon, and the Court s reference to
the bond and insurance’ cases had no’ dlrect bearlng on the Court’s
'holdlng.» -Those cases were c;ted in POSSE ‘for the llmlted
purpose of contrastlng contracts where Congress clearly evidenced
its intent to bind itseif from the facts in the POSSE case where
"Congress expressly reserved to itself '[t]he right to altei,‘
amend or -repeal any prov;sxon of the Act which authorlzed the-
contracts at issue. 477 U.S. at 42. The Court relled upon this
COntrasc because its>holding iﬁ ggggg.was that the Congress could
amend ché'legislation in question, even if that amendment .
interfered with contractual rlghtS, ‘because it had not
unmlstakably indicated its intent to blnd ltself'—— the standard
the Court has established for determ;nlng whether Congress has
imposed limits on the exercise of its sovereign powers. -

A‘The actual holding in fOSSE 4~that‘Congress had notv
surrendered its sovereign'power to altor Social Security laws -~
has been thoroughly-énalyzed by the'D.C. Court of Appeals in
Transohlo. ‘The Transochio dEClSlon demonstrates conclusxvely that
the Memorandum’s analy51s of the! holdlng xn ggggg is so |
fundamentally wrong that‘one,wonders how it could be relied upon

by the nation‘s Department of Justice to justify a proposed

-5-
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that decision, the D.C. Circuit makes clear phat' [t]hk

Court réachéd [its] conclusion by ahalyzin§ the governin

StatUte, the So;ialASecurity Aét" and ﬁbcﬂsed on the'féét{

critical to its decision -- “[t]he Social Security Act céntgined

7an ekpresébréservation of Congress’ pQQer to amend"phe:law..;",“

967 F.2d at 621, not by establiéhing the per se "private rights“

test asserted in the Memorandum. ‘ - |
Accordlng to the D.C. CerUlt

The “principles form{lng] the backdrop" of
the Supreme Court’s analysis of the Social
Security Act in POSSE were those comprising
the unmistakability doctrine--the doctrlne
that "'sovereign power, even when
unexercised, is an enduring presence that
governs all contracts subject to the.
sovereign’s jurisdiction, and will remain
intact unless surrendered in unmlstakable
terms. :

Id. at 622 (emphasis added).
The D.C. CerULt also dlscussed the hlstory of the
unmlstakablllty doctrlne.

"The unmlstakablllty doctrxne is a special
rule of contract interpretation that applies
to contracts with the government. The
doctrine dates back to the early 19th
century, when Chief Justice Marshall provided
its justification. The government, Chief
Justice Marshall wrote -for the Court in a
case concérning the government’s taxing
power, may enter binding contracts when it~
finds "a consideration sufficiently valuable
to induce a partial release" of ltﬁ sovereign
powers. , : .

Id. at 618.

Both the POSSE and Transohio cases dealt with the

-6-
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application of the "unmistakable terms" test to .a determination

of whéther'Congress haé.limited its:right to exercise 1ts\
régulétory jurisdiction. This test has_nbthing whatsoever t
with a standard based on “traditiénal privaté cont;actual rights*
which .the Meﬁorandum would have us believé_is the standard.‘yzf
ithere‘the test, the Supreme Céu;t-andID.C“Courﬁ of Appeals
could eésily havetdisposed of the contracts in POSSE and.
_Transohic‘ by_adopting’the‘tegt advocated in;ﬁhe Mémorahdum with

" a simple fiﬁding that‘alleged conﬁractﬁal righﬁsvaséociated with
the‘reguiétory>prograﬁs at issué‘in the.caéés afe notltraditional ‘
private contrabtual rights;k They did not, of course; bec&use the‘
Supreme Cogrt applLeé the.”unmistqkable terms" test which

requires an analysis of Congress’ intent, not the per se standard

| proposed in the Memorandum. Sée; g;g#;‘4?7 U.S. at 54.

. We- find it iannceivable‘that the‘Departhént would decide to
reverse a thirty-year éld poiicy based‘oh a decision which’has
‘been univefsally inﬁerpreted as Suggestiﬁg exactly‘the_opposite
of wh%t the Memorandum asserts is the hqldin§ %— that Congress
can limit the exercise df its‘tegulatory autho:ity_if it makes

~clear its intent to do so. * Instead of dealing accurately with

: “ ‘The import of the POSSE decision has been recognized
‘even by its critics. An article in the Columbia Law Review by
David Toscano entitled “"Forbearance Agreements: Invalid Contracts
for the Surrender of Sovereignty" analyzed the POSSE decision in
great detail. It concluded that "{t]he ppwer to waive .
sovereignty was recognized" in POSSE. 92 Col. L. Rev. 426, 451.
It goes on "[i)]n POSSE, the Court relied entirely on Merrion v.
Jicarilla Apache Tribe for the proposition that the federal
government can surrender sovereign power. Jicarilla in turn
relied upon cases involving primarily the taxation powers of
state governments... Instead of endorsing the rule applying to
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; upon a quote, clalmed to set forthothe holding, which ;s ‘taken

, g _ , : ~ &
completely out of context and has nothing whatsoever to\do withtﬁgb

the holding.

The quote, taken from 477 U.s. 55, falls to include the
'entlrety of the paragraph the remaining text from which puts
back into contexttthe relationship of the, bond and insurance
-cases to the'baSis of the decision.  The fOllOWLng quote pleS
up the rest of thlS language beglnnlng thh the last sentence of
the quote from page 11 of the Memorandum. ThlS language makes
absolutely clear that what the Court focused on was the fact that
instead of Congress hav;ng stated in unequlvooal terms its
“intention toAlimit the exercise of its regulatory authority, it
explicitly retained it. |

~Rather, the provision simply was part of a
regulatory program over which Congress
retained authority to amend in the exercise
of its power to provide for the general
welfare. _Under these circumstances, we

A oonclude that the termination provxsxon
did not rise to the level of "property." The
provision simply cannot be viewed as
conferring any sort of "vested right" in the
face of precedent concerning the effect of
Congress’ reserved power on agreements
entered into under a statute containing the

. lanquage of reservation. : :
477 U.S. at 55 (emphasis added).

the police powens -- such powers cannot be surrenderqd -- it
adopted the rule applying to taxation powers -- such-’ powers can
~only be surrendered if done so unmistakably. This move should
not be followed automatically: if the Court wants to enforce
contracts that surrender the federal government's regulatory
-authority, it should do so on the basis of policy arguments, not
- on the basis of POSSE. Id. at 460

.__8‘_
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Congress Can Utilize Its Plenary Authority to Limit Its |
Power -- The Greater Includes the Lesser. - - . ~

In part, the Memorandum goes astray in its interpretition of-eﬁb
’ |3

Congregs* plenary authority over the territories. According to
the Memorandum, Congresé*‘plenary éuthority~is infinite in time
or at least upﬁil one of three things’happén: Ll) Gﬁaﬁ becomes‘a
State; (2) Guam achieves>inqependence; or (3) the United States
ltransferé its sovereignty ovef Guam to another country.
,Memorandum:at 4. N |

Thus, the Memorandum seems to suggéSt théthongress is
estopped frqm‘exercising it§<authority'with fes?edt to Guam if
that exercise of authorityjrésuits‘in some form of meaningful |
éonéentito the form of\governhent.uﬁder‘which the Guamanian
people live. But'Cong#ess is not tﬁe prisoner of its pienary‘
authority over the territories -- it is the master.. The fact
that Congress has plenary authority does not mean that CongreSs:
cannoﬁ exerciée this authcrity,to,limit»its rights‘in’the'future
in the context of a political‘status change. Plenary authbriﬁy'
means that Congress can take whatevef acﬁion it déCidesAis in the .
best iﬁtereét of the U.S. and the territoiies, including a
- decision that it can limit its own exercise of future authority,
if its‘intentions<a;e étatedAin unmistakable terﬁs.k To assert
otherwise stands thé ﬁeaning of plenary on its head. Plenary
means fﬁll quer. It’does not mean full power,ie%cept when
Congréss.attéﬁpts‘to exercise it. '

Under thé Territorial Clause, Congreés has yhe;péﬁér to

“dispose of a territory or to make all needful rules and

- COPY
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regulations The broad power of Congress under the terrgtorla

clause is grounded in the need for the federal governmen& to be

able to govern and/or dispose of territory which‘is not pa
state.  In this context, it is clear that if Congress has the
powerlto dispose of a territory in its entirety, it also has the
‘powér_to‘diséose of some of its control by exercising'its powerj
to make all needfﬁl‘ruleé and regulétions: . It is an elementéry '

principle of.staiutory interpretation that the “greater includes

the léss“. See, Late Corp. of the Chﬁrch of Jesus Christ of

Latér—Day éaints v. Romnevy, 136 U.S. 1,'45 (1889).

The issue of Congress belng able to restrict its authorlty
over terrltory of the United States has been long decxded While
at first blush ;tvmay.seem counter—lntultlve,<Congr95510nal '
éuthority over the péoéle of ﬁhe territories and their political
rights emanates from Coﬁgress'Aauthority over Guam as‘property ’
brougﬁt within Congress'Acontfol<by’the Territorial Clause. 1In

Edward v. Carter, thée Court clarified Congress’' power under the

property clause; stating:

Thus, 1t appears that in referrlng to
Congress’' power “without limitation", the
Court was holding that Congress’ authority
under Article IV §3 cl. 2 embraces any
disposition of property of the Unlted States
chosen by «Congress.

580 F.2d 1055, 1061 n. 18 (1978) (citations omitted) (emphasis

added). - . : ; ) ’ : o .

Further definition was provided in U.S. v. Gratiot, 39 U.S.

- 526 (1840) where the Court considered Congress’ power to impact a

lease of federal lands through legiSlation. The Court’s approach

COPY
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to the guestion is qurte interesting and seems to analoglze the
\‘

R A

power over land w;th the power over territorial governmenus.
firSt,~it finds.that theAmines in quésrian lie within
territory of the United States aré, therefore, its property.

Second 1t recites the Territorial Clause and concludes that
the term terrltory refers is a descrlptlve word referrlng to one
‘klnd of property.

Third,<the Court:consludes that "Congress has the‘same_powér
over [the mine]'ssrover'any‘other property belonging to'rhe |
United Srates§ and this pswer‘isAvéstealin Cbngress without
fiimitation; and haS'been‘COnsidered‘the foundatioﬁ upon which the
territorial governments rest". Id. at 537. |

Fourth the Court then references cases 1nvolv1ng Congress'
| auﬁhorlty over the terrltorles, lncludlng'ElorLQa, lncludlng the
right of Cangress “to make all néedful rules énd régulatioﬁs
reséecting'the territory or property.of the United States”.
at 538. | |

Finally, the Court concludes "[i]f such are the powers of
Congress.over the lands belonging to thelUnited.States, the words -
'dispaserof,’.canndt receive tﬁe construction contended for at
. rhe bar; that they vest in Congress the power only to.sell, and

not to lease such lands Id.

The Court's concept which forms the basis of these opinions

is that the greater lnbludes the lesser. The Court reache& its
deClSlOn building on Congress authorlty over the terrltorles

If Congress has the power: to dlspose of terrltorles or to make
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territory just like it has the right to limit its authority oV

territory by leasing it.

' The Result of the Department‘s Opinion is to Leaves the People of
Guam with a Hobson’s Choice —-- Remain in a Perpetual State of

Colonialism or Seek Independence.

'The result of this revexsal in.position woﬁld have
'extraotdinarilylserious 501iCY implications for United States
secufiﬁy interests in Guam and the Pacific Regioﬁ, not to mention .
the United'étetes' ﬁcral Leadefship‘en the issue ofegraﬁtingA '
democfacy.to nQn-self-geverningepeople afouddethe wofld;_ The.
Memorendum 5egins»by defining Guam as a ;ﬁon—state area, a cetchy
fpgeudonym for what'Guam’reélly'is --a territofy, and U.S.
citizen population; which the U.N. dfficidllf<c1assifies'as not
yet having been decolonized, and which has no realistie proepect
of a'c'hievingA statehood -- the :tfaditionel path by which U.S. -
terrltorles ceased belng colonles and became self governlng in
our constltutlonal system.

Fortunately, the'Territerial Clause gives Coﬁgress’the
constltutlonal power to address thlS problem In the Inéular
Cases the Supreme Court recognlzed that Congress must have
flexibility to adapt federal law and policy for 1slanq
territories which remain “"unincorporated” for an extended period
0f time, and whlch remaxn subject to federal power without belng

integrated into the system of constltutxonal federalism -~

-12-
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leaving the U.S. citizens concerned wlthout equal legall and
%
’polltlcal rights when compared to citizens reSLdent ln\fhe

states. A

The moral imperative of ending Guam’s neo-colonial
status. is fﬁndamentél"to the Administration’s decision to pursue
a hutualAconsent provision. ‘Mutual conéentcbrings to the pebplé
of Guam democrécy by giving them a direct'role in theif own
- internal self—govérnment;which‘would not otherwise be |
évailable.5 | |

By rejecting absolutely ahy bossibility‘that the
_Supreme Court may uphold a mutual consent clause in a polltlcal
status arrangement, the Department of Justlce is puttlng thls
Admlnlstratlon in the untenable posxtlon of saying to the U.S.
CLtlzens of Guam that they cannot have meanlngful self- government
within the framework of the U.s. CQnstitution. We do not . think
this is a boéition which this Adﬁiniétration,ought to be taking,

especially when the Supreme Court hés not spoken directly to the

3 - The Amerlcan citizen reSLdents of - Guam do not have the
same rights to participate. in the representative democracy
enjoyed by the citizens of the several States. Without voting
representatlon in Congress or a vote in national elections, there
is no means by which they meaningfully can consent to the laws
and form of government under which they live. 'This colonial
status was awkward even in its first fifty years, but has become
intolerable since the U.N. Charter was adopted and the era of
decolonization began. Guam is not seeking decolonization outside
the U.S. system, and it would bg perverse to suggest that
decolonization is not available to U.S. citizens within the U.S.

‘ politxcal'system Thus, the gquestion facing the Administration
is whether a nation founded on the principle of consent of the

- governed can adapt its law and policy to end denial of this basic
- right and establish an appropriate alternative means of consent ‘
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gquestion and the most that can be~Saidfabout'the preced

that arguments exist on both sides of the gquestion.

the people in a peréetual state of colonialism or force them;into
indépenaence.v The Clinton Administration‘ﬁas been thé first to
state with Candor and honestY‘on:the record whét all those who
have dealt with Guam have knéwn for years -- Statehoodvis not an
6ption for Guam. It is simply too small?énd rembtef' Similarly,
,§iven Guaﬁ;gistrategic importance tc‘thé'Uhited States,’iﬁ is
inconceivable that sovereignty would bé’voluntarily transferfed
to- another sovereign power, nor dd wé beliéve that the peoplé'of
Guam would accept~it; The clear‘implication of the Dépaftméntﬂs
position, theféfore, is that the American citizen residents of
'Guam, if they desire to_possesé a truiy democratic.govefnment,
wiil have no Choice.but to seek indepéndence’from the United, 
States. | | | -
fhe ﬁotion that indeéendence,is the only_political status
outcome‘through which the injustice of Gﬁam's coiohial past ¢an_
be remedied is not'onlyfc§un;ef'to the rébust common sense with
thch Aﬁericans have implehentedbtheir Conétitdtion, it is é'
dangerous, fat&listic and‘cold—hearted,idea that will ﬁave a

| chilling efféCt on Ehé spirits of tﬁe}Gpamanian péd?lé.

| .Leaving.indepéndenée as the only'altérnatiﬁe also raises
seriods national security policY questionsf, Policyvcoordinatién'
for Guam Commonwéalth negotiations 1is exercised by the National

 Security Coungii'becauSQ’Guam is an important military and

-14-
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strategic location for the United'States.' A decxsxon his been

the people of Guam which achleves two - fundamental goals

the people of Guam should be permitted to achieve meaningfui
internal self~g5vernment free from unneceséary interference.
Second, Un;ted States ;éng?tefm security interesis‘must be
propécted. Offering the people of Guam ﬁhe oppéftunity to
achieve'meaningful pénticipéfién in a deﬁécracy only by forcing -
'them to seek lndependence is lncon51stent WLth the second of
these«goals; We do not belleve that this Hobson s Choice ought
to be fo:céd‘upon the United{States or peppleﬂOf Guam based on
Aéonclusions of anyone cher than the‘Supréme Court.

This is a pdlicy issue which is best left to the courts,‘if
a chaIIEnge ever arises. In tﬁis regard, the'Depa;tmeht's |
coﬁéern that no one shOuid be misléd concerning thé certain
’viability of a muﬁual’consént provision is consistent with our
position. We have consistently taken the position in the
ﬁégotiations that no one cénlbe'suré how the issue will,be,
dééided.A The best we canvdolis té méét thegrequirements the
Supréme'Court has set out as being necessary for Congféss to bind
itself (a statement in'“unmistakagle terms") and state |
forthrightly in the‘political education process that we cannot bé
sure of the outcome until the Suéreme Court has acted..lrt.is
well established, however, that when the’ intent of Congress with .

respect to the precise gquestion at issue is clear, the courts

must give it effect. See, Chevron, U.S.A. v. NRDC, 467 U.S.

-15-~
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837, 842-43 (1984). It is egually clear that the court
great deference to Cdng:ess when it is exercising its

Clause authority.v See,‘Wabol v, Villacruéis, 958 F.2d

citing Torres v. Puerto Rico, 442 U.S.465, 460-70. In factss
know of no decision of the Supreme‘Court reversing any action by -
the Congress taken with regard to the governance of a terr;toryv

when the Congress has acted pursuant to its Territorial Clause

authority.

Attachments
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APPENDIX A

U.s. Practlce Wlth Respect to Mutual Consent Arranqements for
Insular Areas Not Incorporated into the U.S. Constitutional
Process for Democratic Self-Government But In Which the U.S.
Retains and Exercises Sovereignty and/or Significant Powers of
Government: - ‘ ‘

BACKGROUND:

Under a succession of treaties with other natlons and
international organizations including the U.N., in this century
the U.S. has acquired and exercised actual soverelgnty and/or the

. full powers and jurisdiction of government over insular areas

(islands) which have not been incorporated as territories or
states to which the U.S. Constitution applies in full. Thus,
these areas.are not fully self-governing and have no power to
give consent to U.S. laws'made applicable to them. ~

As each of these territories has. moved toward greater ‘self-
government the U.S. has agreed to various political, legal and
budgetary measures which accommodate U.S. interests in retalnlng
certain powers of government, .while at the same time redeeming in
some greater degree the principle that free people must be
enabled to give some meaningful form of consent to the laws and
form of government under whlch they live.

In the case of U.S. territories over which the U.S. exercises
full sovereignty, but which have not been incorporated fully into
the system of federalism, measures aimed at enhanced self-
government have attempted to address the fact that the U.S.
citizens concerned do not have voting representation in Congress,
-enfranchisement in national elections or -general legal or
political equallty thh ‘their fellow citizens in the states,

For example, in the case of the Commonwealth of the Northern
Mariana Islands (CNMI), as discussed below, the Executive Branch
of the federal government and Congress entered a "Covenant," or
agreement with the people of the territory, under which the U.S.
exercises sovereignty, but which defines a political relationship
the central elements of which are not subject to modification
without mutual consent of tne people of the territory and the ‘
federal government ‘

This mutual consent arrangement constitutes a substitute set of
political rights intended to give the people of the CNMI a

. greater meéasure of democratic self-government by granting them a
political power of consent to federal law not granted to U. s. -
citizens in the states, who instead are able to give their
‘consent to federal law through representation in Congress and
voting in national elections. This type of mutual consent:
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arrangement has been promulgated by Congress pursuant to the
‘Territorial Clause of the Constitution (Article IV, Section 3 &
Clause 2), which empowers Congress to provide for areas not Yé&\‘ o
fully within the constitutional system but sub]ect to U. S

federal law and soverelgn powers. :

2
>
-
~;
&/
_b

For insular areas over which the U.S. exercised powers of
government but not sovereignty under agreements with the U.N.

the federal government promulgated mutual consent provisions
through a combined statutory and treéaty-making process. ° Under
these arrangements the U.S. retains plenary authority over broad
areas of government power in the concerned insular areas, i.e.
full defense authority, while the separate citizenship,
sovereignty and national independence of those insular areas have
been recognlzed This .arrangement is known as "free
‘association.” ' ' :

The compact  agreements establishing the'free association
relationships between the U.S. and certain insular areas have
been approved by the U.S. Congress in the form of joint
resolutions. passed by both houses and signed by the President.
Like the CNMI covenant and the proposed Guam Commonwealth Act,
‘the U.S. federal statute approving the free association compact
was intended to create a unique and mutually agreed political:
status for insular areas not incorporated into the U.S., but with
special close political legal-and security ties to this nation

The fact that Guam and the CNMI are unlncorporated terrltorles,
while the freely associated states under the compacts are
sovereign, does not change the legal or constitutional analysis.
These acts of Congress which bind the federal government and
limit the exercise of constitutional powers either are
'constltutlonal and enforceable or they are not

There is no valid constitutional distinction between the mutual
consent provisions in. the free association compact and the CNMI
covenant or proposed Guam Commonwealth Act simply because the
power of Congress which is being limited involves foreign policy
and national defense powers arising from Article I or Article II
of the Constitution, or if the subject matter gives rise to
Article IV terrxtorlal powers .

The general concept that Congress can alter, amend or repeal the
laws of purely domestic application has its parallel with respect
to laws and treaties which create obligations between the U.S.
and other.nations. Specifically, an element of sovereignty is
the power to abrogate treaties, and in the U.S. constitutional
system the President and Congress have the power to make treaties
and terminate treaties. Goldwater v. Carter, 617 F.2d 697 (D. C.
Cir. 1979). As discussed below, in addition to formal
renunciation of a treaty by the President, Congress can terminate

'~ or prevent performance of treaties requiring appropriations

simply decline to appropriate funding to meet international
obligations. This has the effect of superseding the prior act
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of the Congress ratlfylng the treaty

power to amend, alter or repeal a prior act so that c
intended to be binding are set aside, and that questio
relevant to any act of Congress which purports to make
binding commitments, including the statute making the fr
association compacts U.S. law. :

We believe the test under POSSE for answering that question turns
‘on whether Congress makes its intent to do so unmistakably clear.
If the position set forth in DOJ Memorandum stands and the
Department of Justice reverses prior-legal policy by adopting the
view that binding commitments such as the mutual consent
provisions in the CNMI covenant, the free association compacts
and the proposed Guam Commonwealth Act are unenforceable and
unconstitutional, then the effect of " that could reach far beyond
the Guam mutual consent propcsal

,For example, the mutual consent prov131ons relating to the
political and legal relationships created by the free association
compacts are linked to unprecedented multi-year funding
authorizations that bind successive Congresses to enact

- appropriate laws providing funding for specmfled grants. to the
.‘governments of the free associated insular areas. = These
provisions are enforceable in the federal courts, and give the
free associated state governments concerned access to domestic
U.S. legal remedies that foreign governments do not have under
,Conventlonal U.S. laws and treaties. :

TO'lllustrate the poxnt,-as a general rule if Congress refuses to
fund U.S. performance of a treaty, it is extremely unlikely that
without an explicit statutory basis for jurisdiction the federal
courts would be inclined to reach beyond the political question

- doctrine and interfere in the foreign policy domain of the-
polltlcal branches by entertaining an action by a foreign
government seeking a court order to compel .payment of funding for
'U.S. obligations under a treaty abrogated by the President or
Congress. Yet, under the free ‘association compacts, that is
exactly what Congress has explicitly authorized and directed the
federal courts to do. See, Section 236, P.L. 99-239, discussed

below.

Similarly, in secticn 101(d)(2)(B) of P. C 99 239, the statute
approving the compacts, Congress required that amendments to the

compact and certain related agreements made pursuant to the . . oy
. applicable mutual consent provisions would require congressional :
approval.  Thus, Congress by statute explicitly agreed to the

" mutual consent provisions in the agreements identified in Section
101(d)(2)(B) and established a role for Congress in the procedure

for U.S. consent to an amendment.

_ Thus, just as the mutual consent,provisions of the CNMI agreement
- limit the exercise of Article IV territorial clause powers by
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Congress, the mutual consent-and related funding provisi
the free association compacts -limit the exercise of Arti
Article II foreign policy and defense powers by the Presg
Congress. These unprecedented arrangements are intended
enable the U.S. to sustaln its authorlty over areas in wh¥ch it

not enjoy the full rights and benefits of lncorporatlon into.
- U. S federal political and legal system :

To understand the gravlty of the problems that will be created if
the Department of Justice persists in what we believe is a
mlslnterpretatlon of the POSSE decision, it is important to
examine the existing mutual consent precedents very closely.

EXISTING MUTUAL CONSENT PRECEDENTS :

The first of the existing mutual consent precedents is found at -
Section 105 in the Covenant to Establish the Commonwealth of the
Northern Mariana Islands, U.S. Public Law 94-241, 90 Stat. 263 -
(1976), reprinted at 48 U.S.C. 1681, note. The additional '

- important insular area mutual consent. precedents are given the
force and effect of U.S. law pursuant to the agreements referred
to in Section 101(d)(2)(B) of the U.S. statute approving the
Compact of Free Association between the U.S., the Republic of the
Marshall Islands (RMI) and the Federated States of Micronesia
(FSM), U.S. Public Law 99-239, 99 Stat. 1770, 48 U.S.C. 1681,
note. The CNMI, FSM and RMI mutual consent provisions became
effective under Presidential Proclamation No. 5564 of October 3
1986, Federal Reglster Vol. 51, Number 216 November 7, 1986.

As already stated, the RMI and FSM compacts also bind successive
Congresses through a pledge of the full faith and credit of the
U.S. for economic assistance grants which are central elements of
the political relationship defined in the compact as an agreement
between the U.S. and the peoples of the RMI and FSM exercising
their sovereignty by approving the agreement in a plebiscite.
See, Preamble and Sectlon 236, Compact of Free Assoc1atlon, P.L.

99-239.

These multi-year funding obllgatlons are not "subject to

appropriation by Congress," the typical treaty formulation, but

are enforceable in the U.S. courts, which are expressly granted
jurisdiction to enforce the payment obligations in the compact.

“Thus, Congress has restricted its ability to alter, amend or

repeal those statutory obligationg of its own making. » J

THE CASE OF PALAU:

A fourth mutual consent precedent is scheduled to enter into
force on October 1, 1994 under the terms of a Compact of Free

'Assoc1atlon between the U.S. and Palau.




under the . agreement will be binding upon both Palau and th
United States. If the DOJ Memorandum of July 28 is applied to ‘
the Palauan compact mutual consent provision there may .be reasons -
not to go forward with implementation. K

The U. S. currently is under no legal oblxgatlon to implement the
Palau Compact, and even though the Palauans have approved the
Compact the government of that insular area has no rights under
the agreement until it enters into force.by mutual agreement, and
Palau has no right to an arrangement with the U.S. which is
‘enforceable or unconstitutional -- even if that arrangement

© achieves important U.S. goals such as granting Palau self-
government and ending the U.N. trusteeship under which the U.S.
has the ultimate powers of government in Palau.

Thus, implementing the Compact for.Palau is not a case of .
honoring a previous commitment on mutual consent, but of creating
a new one. If mutual consent clauses binding Congress are
unenforceable and unconstitutional, the U.S. should unilaterally
terminate the implementation agreement as provided for in Article
11, Section 4 of that agreement, and seek to renegotiate an
arrangement with Palau consxstent w1th the Department’s pOSltlon

in the Memorandum

It would be bad faith to implement the Palau Compact knowing that
a key provision is unenforceable and unconstitutional under U.S. .
law. Under the Vienna Convention on the Law of Treaties, to do
so could give rise to international legal issues affecting
enforceability of the compact. For the DOJ Memorandum of July 28
puts Palau on notice that the mutual consent agreement contained
in Section 453(a) is v1ewed by the u.S. legal authorltles as

unenforceable.

Yet, the Section 453(a) mutual consent arrangement with Palau --
which gives the U.S. "strategic denial" rights (i.e., exclusion
of third country mllltary forces) in perpetuity -- lS the single
most significant provision which justified to Congress the huge
economic grants containéd in the funding sections of the Palau
compact. As in the case of the FSM and RMI, those' funding
grants are backed by the full faith and credlt of the U.S. and
enforceable in the federal courts. : ;

If the Palau compact takes effect and the mutual consent
provision in Section 453(a) is unenforceable, it would appear
that the massive U.S. funding obligations under Title Two of the
compact for Palau would survive under the terms of Section
"452(a)., even if the U.S. followed the procedure under Section 442
to terminate the free association relationship due to loss of the
" defense rights which were to extend beyond the initial period of
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‘the compact.

Perpetual strategic denial is what the U.S. would be able to
retain under continuation of the U.N. trusteeship, and s
strategic denial that lasts beyond. the agreed period of f
association under the compact is what Congress demanded in O
~to justify over $450 million in grants to a community of 14,000.

If the Department of Justice wants the Administration to give }
away what Congress approved in P.L. 99-658 just to win a debate ‘
over mutual consent for Guam, shouldn‘t Congress be lnformed?

Thus, the decision of the Department of Justice to change its
position on mutual consent does not impac¢t on Guam alone. The
‘most immediate impact may be on Palau. Of course, the Department
of Justice may not have the authority or ability simply to choose
to honor what must be viewed under its theory as an
unconstitutional and inchoate mutual censent commitment between
the U.S. and Palau. Indeed, the notion that individuals in the .
federal government have that degree of discretion in fundamental
matters such as thiS‘itself raises Constitutional issues.

But, agaln, even if the Department of Justice is as generous with
respect to honoring a mutual consent commitment to Palau as it
appears ready to be, a question may arise as to whether the U.S.
will be able to enforce its rights or meet its obligations under
the Palau mutual consent provision. On the face of things
Section 453(a) and the related provisions of Section 311 seem to
be a benefit to the U.S. which it sxmply can enjoy by dec1dlng to

V'honor it.

That view may be folly - If the same litigious partles in the
U.S. or Palau who have mounted legal challenges to the military
provisions of the compact tirelessly for the last fifteen years
establish jurlsdlctlon to challenge the validity of the Section
453(a) mutual consent provision in our own courts, and prevail

- with the aid of the DOJ Memorandum, it appears that U.S..

taxpayers could end up paylng Palau for defense authority tied to

a mutual consent provision in Section 453(a) rendered null and

void.

'HaVLng been seized wlth what Palau and the U.S. prudentlally must
view presumptlvely as a serious substantive legal infirmity in a
provision that is fundamental to the purpose of the agreement
prior to its entry into force, will the parties be able to rely
upon and enforce the reciprocal. and interdependent rights and
obligations set forth in the agreement? 1If not, are the U.S.
funding obligations linked to the defense duthority and mutual
consent provisions severable so that the U.,S. would be able to
extricate itself from the full faith and credit payment
~requlrements if the defense rights proved unenforceable?

The answer to both those questlons arguably would be in the
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.~ We raise these issues not because we believe that the
. mutual consent provisions are either unenforceable or
unconstitutional. Rather, we use them to show the bas i\
inherent in the Justice Department s approach. When th
covenant and the compacts were negotiated, Justice suppo
mutual consent clauses. Nothing has changed since then.
the POSSE case has caused a rethinking of this support -and PQSSE
merely explains the test that must be employed to determine -
‘whether Congress bound itself validly to a limitation on the
exercise of its power. . It did not establish a per se rule to
the contrary. x - -

To avoid the perverse result that could ¢tome about by applying
the position set forth in the Memorandum to Palau’s mutual
consent compact, the DOJ Memorandum of July 28 should be
withdrawn immediately.  That would allow the Palau compact to be
implemented and enable the parties to the Guam commonwealth
negotiations can move forward with the process of defining an
acceptable mutual consent relationship as endorsed by Secretary
Babbitt during his trlp to Guam.’ :
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APPENDIX B

SECTION BY-SECTION. ANALYSIS OF THE
MEMORANDUM FOR THE SPECIAL REPRESENTATIVE
FOR GUAM COMMONWEALTH DATED JULY 28, 1994

RE: MUTUAL CONSENT PROVISIONS IN THE
GUAM COMMONWEALTH LEGISLATION
FROM THE DEPUTY ASSISTANT ATTORNEY GENERAL

Introductdry{?aragraéhs.; pp 1-2.

~The Department'sAMemorandum cofrectly“recognizes that the
inclusion of mutual consent.clauses in Ehe\Commonwealth
legislation is cruCiallto the people of Guam; referencing4as khe
reasons autonbmyAand.eccnomics. Wwhile economic develbpmenflis
clearly a considefation;'the referénce to~auténomy is misleading.
It is.true Guam seeks control over its internalAaffaifs. Qut 
autonomy'is.leSS‘the goal than dembcracy. The'Americanfcitizen -
residents of.Guém do not have the same righté‘to participate in
the fepresentatiyefdémocracy enjéyedrby'the'citizens of the
several States. If tne nitizens\of the Cnam.méintain their
residence there, they elect votlng members of nelther the House -
nor the Senate, nor can they vote in preSLdentlal electlons
They are effectively excluded from the most fundamental aspect of
our democratic éysféﬁ -Q‘tne fight of U.S. éitizens to éive‘éome
form of meanlngful consent to the laws and form of government
under whlch they live.

The circumstances of the people of Guam today are the direct:

consequence of almost 100 years of American rule, a period during

09/15/94, 11:59am
20029980
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which the U.S. has exercised’sovereignty‘over Guam without
incorporating it into the U.s. éyetem of constitutional
federalism. Notlevel of ecOnomic develepment eaﬁ sustain
perpeﬁual second-class cifizehship. A process must be Created
whieh will lead.to resclution of;Guam’s'status as a non-self-
governing area under the U.N. Charter. Until Guam is decolonized
it will be a living contradiction of U.S. moral eépoéitionvto
colonialism. | | |

"Thus, the fundamental questiop whieﬁ the people of’Gpam and,
indeed, which this Administration must ask today is’simiiar to
that qﬁeetion eSkeq_by‘the ieaders of the American revolution -~
‘can a nation, foﬁnded on the pfinéiple that government acts oﬁlyA
with the‘Conseﬁt‘of its people continue to deny basic rights of
Vself—government to some of its citizens solely because they live
" in a territory?! | '

The‘DOJ Memorandum reéognizes>thet fer'the past~thirty
years, the Department has supported the constltutlonallty and

enforceability of mutual consent clauses. 2 Appendlx A

.

! ‘In footnote.l, the Memorandum chooses to define Guam as a
“non-state area"“, a catchy pseudonym for what Guam really is -- a
colony of the Unlted States. This is why people in the :
territories object to their territorial status. As a terrltory
they are precluded from the democratic system. The Guam
Commission on Self-~ Determlnatlon, however, -does not claim that
the legal implications of being a territory do not apply to them.
It is because they recognize that being a territory leaves them
out of the democratic process that they seek mutual consent.

.t Unfortunately, the Department has refused to prov1de us
with any of the prior opxnlons supportlng mutual consent clauses

09/15/94, 11:59am
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We do not understand how the mutual consent provisions in thesé

other acps'of Congress will be "honored" by the Depertment‘while

a similar provision proposed for Guam is unenforceable.

Memorandum at 12. See Appendix A.

Neither the. relevant provisions of the Constitution nor

applicable cases support different standards for'the kind of =

-mutual consent arrangements involved in these insular‘political

status relationships. Nor can it be argued that an Act of

‘Congrese‘in;coﬁneCtion with the CNMI covenant or Compacts of Free

Association is any different or more blndlng on Congress than an

Act . adopting the Guam Commonwealth would be An Act ofICongress

is elther constltutlonal and enforceable or it is not. If the.
Department intends te_support the mutual consent provisions in

these other Acts and does not iﬁtend to interfere with

implementation of the Palau Compact, it must apply the same

policy to Guam. TOVQQote the Memorandum at p. 2 -- “{i}h Ourv

view, it is important that'the text‘of,the. .Act not create any

illusory expectations that mlght to (sic) mlslead the
electorate...about the consequences of the legislationf.
In the end, note 2 makes clear that the foundation for the

proposed change in position on mutual consent clauses is the

Supreme Court’s decision in Bowen v. Agencies Opposed to Soc.

09/15/94, 11:59am
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Sec. Entrapment, 477 U.S. 41 (1986) (popularly referred td as

"POSSE"). As discussed in great detail infra, POSSE does not bar &0

Congress fromllimiting its right to exercise sovereign power B
entering into a binding contract, nor does it establish a per se
test that Congress_can only bind itself when entering into
contracts dealing with traditional private rights. 1In fact,
POSSE dealt with.the ekercise of a regulatory right and turned,
1 not on the nature of the contractual right at issue, but on‘a
determination of whether Congress had expressed an intention to
bind itself in "unmistakable terms" . |
The follow1ng section-by-section analYSis demonstrates that
none of the cases cited in the Memorandum leads to a certain
concluSion that the Supreme Court would restrict Congress’:

ability to enter into a political status arrangement with Guam

based on mutual consent

a

'Section I. - "The Power of Congress to Govern the Non-State Areas
under the Sovereignty of the United States lS Plenary with
Constitutional Limitations -- pp 2-4.

The DOJ Memorandum would lead us to believe that the Supreme
Court has already decided that Congress oannot limit its ekeroise
Of,authority over the territories because its authority is
plenary. In this regard;.the Memorandum seems to argue that:this
plenary.authority is infinite and must remain unencumbered in
| | Guam’s status..

perpetuity -- or at least until the U.S. alters

09/15/94, 11:59am
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Memorandum at 4.

AThus; the Memorandum argues that Congress actually

that exercise of authority results in some form of‘meaoingful
consent to the form of governmept»under.whichvthe Guamanian
‘people live. But Congress is the master, not the prisoner of its
plenary authorlty over the terrrtorles If Congress has plenary
authorzty,'lt follows that Congress can exercrse thlS authority
to llmlt the types of measures it wtll take pursuant to that
‘authorlty if that is in the best interests of the U.S. and the
terrltory. To assert otherwrse stands the meanlng of plenary on
its head. Plenary means full power. It does not mean full

power, except when Congress attempts to exercise it.

Under the Territorial Clause, Congress has the power to
dispose of a terrttorY'or to make all needful rules and
‘regolations. If Congress hés the power to dispose of a territory‘
in its entirety, it.also has the power to dispose of some of its'
control by exércising its power to make all needful'rules.aﬁd

regulations. It is anfelementary principle of statutory

interpretation that the "“greater includes the less". See, Morman

Church. v. U.S, 136 U.S. 1, 45 (1889).° Similarly, in Collins

’ While a distinction obviously exists between the
Government‘s rights to abrogate property rights and the issue of
its authority to exercise political power in the territories, the
Supreme Court‘s freguent statements that the Government can bind
itself do not appear to be limited to commercial-type contracts.
The Court has, for instance, upheld limitations on federal
political powers in areas ceded to the federal government by the

09/15/34, 11:59am
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v. Yosemite Park & Curry Co., 304 U.S. 518 (1938), the Cgurt ugci

which reserved.certain rights to Californie‘when it ceded
Yosemite Park. The Court ;oncluded that the Federal Governﬁenr .
and the states could enter into agreements concerning |
juriSdictron ever'property.within theirvborders, and the courts
should "recognize and‘feépectQ rhe‘agreeﬁents. 304 U.5. at 527-
30.4 For-instance;tthe Supreme Court has approved of the

chernment s rlght to lease mineral rrghts See United States v.

Gratiot, 39 U:S. (14 Pet. )f526 536, (1840)("it lies in the
.discretion of Congress, acting in the publlc interest to

determine how much of the property it shall drspose ‘Y. In

Ashwander v. T.V.A., 297 U.S. 288v(l936), the Court approved a
contract for the sare of'electrieity, rejecting an argument that
the Government lacked'eonstitutional authority to dispose

partially of its property by contract and relyingfon Congress’

states pursuant to the Territoriél;C1auée. In Fort Leavenworth
R.R. v. Lowe, 114 U.S. 525 (1885), the Court upheld an agreement

between the Federal Government and Kansas dividing taxing
authority. :

“ The Court stated:

Though the jurlsdlctlon and authorlty of the general
government are essentially different from those of a’
State, they are not those of a different country; and
the two, the State and the general government, may deal
with each other in any way they may deem best to carry
out the purposes of the Constltutlon

Fort Leavenworth, 114 U.S. at 541.
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authority under the Territorial Clause. ;g; at 330-36. >

None of the cases cxted in the Memorandum are to thej
contrary. Each of them sets forth the general propOSLtlon‘
»in regard to the territories, the Congress ls‘supreme. In part,
'the earller cases were required to make this point becaﬁse)the.
Terrltorlal Clause was included to make clear that it was.the
Federal Government and not the States ﬁha; Qould exercise Control
e.g., A. Leibowitz, Defining‘Statute

over the Territories. See

__..._.....!

(1989) at 10-11; See also,'Dlstrlct of Columbia v. Thompson Co.

346 ULS.VIOO, 109 (1953). But;, none of the cases cited in this

> The Congress also has authority to dispose of property
under the Territorial Clause. This power, includes both the
absolute right to dispose of property in its entirety or to
dispose of part of the governments rights in- property: . '

Of course, a significant difference may exist between the
disposition of property and the disposition of sovereign

. authority. Nevertheless, the conclusion that Congress can
partially dispose of matters over which it has the power of
total disposition has consxderable logical appeal. ' If.
Congress could. totally dispose of its power over the
Philippines by granting them independence, it seems logical
that it could also partially dispose of its powers by

- granting them something less than complete 'independence.
Whether Congress could later change its mind as to the
partial disposition is not clear, but some kinds of
dispositions are by nature final. For example, if Congress
disposes of its powers over territory by admitting it as a

- state, that would seem a. final disposition of its
territorial pdwers; Congress cannot change later the status
of a state. Similarly, when Congress granted independence
‘'to the Philippines, it disposed of its terr;torlal power
over them for all tlme

Inventive Statesmanship vs. The Territorial Clause: The
Constituticnality of Agreements leltlnq Terrltorlal Powers, 60
Va. L. Rev. 1041, 1060-61 (1974) ‘

09/15/94, 11:59am
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section addréss directly the guestion of whether Congresfs could
‘ ' A

‘exercise its plenary authority by restricting its ability

in the future.

The Memorandum bases its assertions about Congress’ plenary

authority on Gibbons v. Oqden, 22 U.S. (9 Wheat) 1 “(1824). That
‘péée, of'course;.is the seminal decision‘establishing Congress’
power Qnder the Commerce Clause. It has nothing wﬁétsdever to do
with the Congress’ Territorial.Clause.authofity.-,Itnis' |
apparently cited to‘establish‘fﬂé propositioﬁ that in some
express afeas CongreSs*'pQwer "acknowledéés no limitatioﬁs,vother
than are préscribed in the Constitution". We think it should be
vaioﬁs:that the Départment's p:oﬁosed changed opinion on mutuél
consent is>entirely inconsistent with ﬁhis principle. Rathef
_than recdgnizingfthe'scopé of"pongréés' powers, the Depértment is
claimiﬂg that a limitation existé on Congress’ power -- that
Congress is impriséned bﬁ its plenary power and cannoﬁAexercisé
it to limit itself. 1In fact, several of the other cases cited‘in 
the Memorandum to support the breadth of Congress’ power are

inconsistent with this limitation.

The very first case cited in the section is ‘National Bank v.

County of.Yankton, 101 U.S. 129 (1880). The Memorandum utilizes
a quote to establish thét Congress is supreme in thé'territo;ieé.
But this quote has nothing whatsoever to do with whether Congress
can act to limit its,authoritQ; Unfortunatély, what has been
left Oﬁt from the quote are the.nekt two sentences which bear
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has limited its right to exercise sovereign power. The Cour

apparently addreSSLng the issue that Congress had not expressly
- resexved the right to amend acts of a terrltory stated:

In the organic act of Dakota .there was not an
express reservation of power in Congress to
amend the acts of the territorial
legislature, nor was it necessary. .Such
power -is an incident of soverelqntv, _and
continues until grdnted away.

101 U.S. at 133,(emphasis added) .

Clearly, the implication of this decision is that while Congress

has full power it has the right to grant it away.®

Lo

While the next case cited, Hodel v. Virginia Surface Mining

and Reclamation Assoc., 452 U.S. 264, 276 (1981), like Gibbons v.

‘Ogden, does not deal with the Territorial Clause, it doesv
descrlbe accurately the standard the Court applies when
determining whether Congress has acted within the scope of 1ts
power. Thle is the same test the Court would apply if it were
presented with ﬁhe queetien\of:whether Cbngress had acted
appfopriately in agreeing to a mutual consent clause.

The task of a court that is asked to

determine‘whether a. partlcular exercise of
congressional power is valid under the .

¢ Similarly, American Insurance Co. 'v. Canter, 26 U.S. 511
(1828) and Downes v. Bidwell, 182 U.S. 244 (1901), cited in the
memorandum to establish the extent of Congress’ power, do not

~address the issue of whether Congress can act to-limit its
authority.
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Commerce Clause is relatively narrow. The
court must defer to a congressional
finding...if ‘there is any rational basis for
such a finding...This established, the only
remaining guestion for judicial inguiry is .
‘whether "“the means chosen by [Congress) must
be reasonably adapted to the end permitted by
the Constitution. .The judicial task is at
an end once the court determines that
Congress acted ratlonally in adoptlng a
particular regulatory scheme.

452 U.S. at 276 (emphasis added).

This test recognizes the gfeaﬁ deferencé the Courﬁ giﬁes to
an egerciéé of power by Congress. If Congress weré to conclude
vthaf a mutual ccnsent’clédSe is within its powervand that such a
clause is'necessafy to achieve Cdngfess' purpose of granting |
greater self-governmeht to Guam, can anYéne say with certainéy
that the Court Wili not ‘believe that a suffiéient rational basis
exists. If it does, not even the Memorandum asserts that
anythlng in the Constitution speCLflcally bars a mutual consent
clausei | |
It is wellAéstéblished that when the intent of'éongress with

respect to the .precise question.at issue is clear, the courts

must give it effect. See, Chevron, U.S.A. v. NRDC, 467 U.S.
'837, 842-43 (1984). It is equally:bleai that the courts give

‘great deference. to Congress when it exercises its Territorial

- Clause authority. See, Wabol v. Villacrusis, 958 F.2d 145, 1460

(9th Cir. 1992) ("The incorporation analysis thus must be

undertaken with an eye toward preserving Congress’ ability to
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of the particular territory.

restricting Congress’ poWér in this area."

Y. citing Torres,v.
Puerto Rico, 442 U.S.465,’460P7O (emphasis added); In fact,

'know of no decision . of the Supreme Court reversing any actlon by

the Conqress taken w1th regard to the qovernance of a territory

when the Congress has acted pursuant to its Territorial Clause

authoritvy.

None of the rest of the casésAcifed for the préposition that
Congress’ power contihues indefinitely address the question of
whether Congress can limit its ability to act in regard to the

territories without their consent. Shively v. Bowlby, 152 U.S. 1

(1894) can be cited ohly for the proposition that it is the
Federal Government‘and not the states which'exercises control
‘over the territory of‘the'United States. It did not address in

any way whether the Congress can limit its authority to act over

thiéyterritory. Similarly, Hooven & Allison Co. vl Evatt., 324
U.S. 652 (1945), can be cited only for the self-evident
pro?ositioh that Congress fetainéd its aﬁthbrity until the
Philippines‘achieQed independence. The questioﬁ of whether
yCongress Could have agreed with the Phlllpplnes that certain
Congressional powers would not be exercised durlng the transxtlon'
was not addressed.

Congressional aﬁthority over the peéple of the terfitories
and their political rights is dérived from Congress’ authority‘
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over Guam as property brought within Congress’ control bu

Territorial Clause. In Edward v. Carter, the Court clarif

Congress' power under the property clause, stating:

. Thus, it appears that in referring to
Congress’ power "without limitation", the

" Court was holding that Congress’ authority
under Article IV §3 cl. 2 embraces any
disposition of property of the United States
chosen by Congress. .

580 F.2d 1055, 1061 n. 18 (1978) (citations omitted) (émphasis

addéd).

Furthér definition was providea in U.S. v.'Grétiot, 33 U.S.
526 (1840);where:the Cbﬁrt considered Congress’' power to ihpact_a
lease of federal lands throuéh legi?lation. ‘The Court’s approécﬁ _
'fb the queStibn is quite inﬁéresring and Seems to analogize the
'powéonver.land with the powérbéver ﬁerritorial governments.

V‘Eirst, it finds that the,mines in Quest;on lie with

territory of the United States are, therefore, its pfoperty;
Second, it recites the Territorial Clause and concludes that the
: terﬁ territory refers is a descripti?e word reférring'to one kind
of pfoperty. Third, the Cpurt<concludésdthét "angresé has ‘the .
‘same power'dverA[thévminé] as oVér‘any other prqperty belonging -
to the United States; and this power is vested in Cong:eés
'witﬁout limitétion;'and has been considered the foundation upon
‘which the térritoriél.govérﬁments»rest“. Id. at 537. Fourth, the
Court then references cases inVoiving Congress’ adthofity'ove:
the_territofies, including Florida, including the right of

~ Congress "“to make all needful rules and regulations respecting

COPY
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the terrltory or property of the United States" Id ~atA'

Finally, the Court.concludes *[ i1f such are the powers of
Congress over the lands: belonglng to the United States, the w
"dispose of,; cannot receive the constructlon contended for at
the bar; that they vest in Congress the power only to sell, and
not to lease such lands*. Id. o

The Court’s concept whlch forﬁs the ba51s of these oplnlons
is that the greater lncludes the lesser. The-Court reached its
decision bulldlng on Congress' authorlty over the territories.
If Congréss has the power to dispoSe of térritotiés‘or to make
all needful rules and regulatlons, it must then also have the‘.
power to ' limit its polltlcal control over the people of the

territory just like it has the right tO'llmlt‘ltS authorlty over’

territory by leasing it.

Section IXI - “The Revocable Nature of Congressional Leglslatlon
Relating to the Government of Non-State Areas~~ pp 5-6.

This section of the Memorandum offgrs nothlng more than a
restatement‘of»the "principle“ aSserted>in Séé#ién I -- that
Congréss@ plenary autﬁority does not include the right to limit
the exer¢ise of th;§ éuthority in the future by way'Oftaﬂmutual
cbnsent~§lause. As with Seétion I,»the éases relied upon in this
section do not deal with the issue of Congress.ekeréising its
plénafy authority in this~way; '

Clinton v. Endlébrécht,”BO U.S. (13 Wall) 434 (1872) does

not establxsh a rule that any delegations of authority to a
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territory "must be ‘consistent with the supremacy and sypervision
of National authority’'"™ as asserted in the Memorandum a \
The case did not address whether Congress could irrevocabl
its rlght to alter a law because of a mutual consent clause, nor
'did it use the word "must". The quote is dicta and deals with
how Congress had approached local government,up to that time.
The actual quote is as follows:

The theo;z upon which the various governments

for portions of the territory of the United

States have been organized, has-ever been

that of leaving to the inhabitants all the

powers of self-government consistent with the

supremacy and supervision of National

authority, and with certain fundamental

- principles established by Congress.

'BO‘U.S.'at 441 (emphasis added).

' This guote establishes nothing more than the historical fact that
Congress in its approach to_self-government for the Territories
had not agreed to limit its power in any way.

'Similarly Puerto Rico v. Shell Co., 302 U.S. 260 (1937) adds

nothing to the debate. The Court recites the quote set forth

above from Clinton v. Englebrecht but uses it to affirm a broad
grant of ‘power to territorial legislatures,lnot to baerongress

fxom enterlng into an agreement not to exerCLSe its authorlty

In fact the holding in Puerto RlCO was to afflrm the valldlty of

Puerto Rico’s anti-trust law which had been challenged as

conflicting with the Sherman Act.
100" (1963)

District of Columbia v. Thompson Co., 346 U.S.
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provides -even less support for the Memorandum's assertions}

with the other cases, the Court was merely referring to theé
precedent regéfding the genéral authoripy‘of Congress to aite
its iegislation relating to a—territory, but, here aéain,_tﬁis
discussioh was not inwthe céntéxt of an exﬁression by Congress of :
an intent to limitvitself.7 More iméortantly, the-léws iﬁ
guestion contained speéifi; reservationéApermitting Congress to
make such amendments. 346 U.8. at 185. . |

What is missing from thlS sectlon,'is a discussion of two
lmportant dec;sxons more closely on p01nt The firSt is Cﬁrrin '

v, Wallace, 396 U. S.. 1 (1938) whlch lS mentloned in footnote 13

- of the Memorandum but summarlly dlsmlssed as belng lncon51stent
with the Department s new theory that Congress cannot bind |
itself. This is a decision which we suggest is more |
approprlately left to the Supreme Court Currin is significant
because the Supreme Court approved an Act of Congress
implementatioh of which required the approval of ‘those affected

by it, the essence of the Guam mutual consent clause. The Act,

7 The memorandum attempts to bolster the Department’s
theory that Congress must retain the authority to revise, alter
.or revoke any authority it grants to the territories by citing
- United States v. Sharpnack, 355 U.S. 286 (1958); Harris v. o
" Boreham, 233 F.2d 110 (3xd Cir. 1956); Firemen's Insurance Co. V.
Washington, 483 F.2d 1323 (D.C. Cir. 1973); Hornbuckle v. Toombs,
85 U.S. 648 (1874) and Christianson v. King County, 239 U.S. 365
(1915). - The cases cited, similar to D.C. v. Thompson, 346 U.S.
100 (1953) do not discuss an express intent by Congress to limit
the exercise of its authority, rather they are limited to
situations whereby Congress clearly reserved the exercise of its
authority to revise, alter or revoke through enacted legislation.
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'passed'purSUant to the Commerce Clause which the Memorandurf

asserts gives Congress the same plenary power as the Territa{iiiwmmw;ﬂi/
' 3o
‘Clause, was challenged as an unconstitutional delegation of

authority. The pourt disagreed finding that rather than a
delegafion of legislative authority, the Congress "has mefely
placed a restriction upon its own regulation by withholding its
operationi..‘ﬁnleSS two~£hirds of the [voters] voting favor it‘
»Slmllar conditions are frequently found in police regulations.
306 U.S. at 15. The Court went on:

Here it is Congress that exercises its
legislative authority in making the
régulation and in prescribing the conditions
of its application. The required favorable
vote upon the referendum is one of these
conditions..."Congress may feel itself unable
-conveniently to determine exactly when its
exercise of the legislative power should
become effective, because dependent on future
.conditions...it may leave the determination
of such tlme to...a popular vote of the
residents of a district to be effected by the .
leglslatlon While in a sense one may say ’
“that such residents are exercising.
legislative power, it is not an exact
statement, because the power has already been
exercised legislatively by the body vested
with that power under the COHStltuthﬂ, the
condition of its legislation ‘going into
.effect being made dependent by the
legislature on the expression of the voters
of a certain district."

306 U.S5. at 16 (cxtlng Hampton & Co. v. United States, 276 U.S.,
394, 407 1977) : :

If the‘Court agrees Congress has the authority to make
implementation of its legislation subject to ratification by the

affected Qoters, itAis inconceivable that the Court would find
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that'C§ngress could not agree to limit its ability to c‘ange that
‘same law without the‘consent’of those same voters, if Co
has expressed its intention unmistékably.

The most tfoublesomé oversight in this §ectionvof the

Memorandum, however, is .the failure to discuss the Ninth

Cir;uit’svdecision in United States v. De Leon Guerrero, 4 F.3d

749 (ch‘Cir. 1993), cert. denied, ?? U.S. 27 (199?). De Leon

'Guerreré,is the;only decision of which>we‘are aware that deals
Qith the a@pliéabilify of a mutuél éonéent’provisionfin‘
territorial iegisiation. The éasé arose under the Covenant for
the4Coﬁmonwea;tH.ofAthe Northern Mariana Islaﬁds.v The Covenant
was ratified byjan Act of the'Coﬁgress.“48 U.S.C. § lEBlb.,.The
Acasé.involvéd an ongoing debate about whether the‘cbmmonwéalﬁhfs
fight éf-loéai self—gbvernment‘as defined_in the COvenaﬁﬁ under
Sectiqn‘lOB substantiallyklimits Congress’ legislative powers
. over the Cémmonwealth under Sectién 105". 4 F.3d at 752. The
‘specific issue was whether the audit érovisidns of the ihspector
- General Act of 1978 "cénfligts with the self-government
provisions of the Covenant”. 4 F.3d atv753;

- In ofder to reach the question,’the courﬁ first‘had<to deal
with arguménts put forwérd by the Department. of Justiée which are
identical to those in the Memorandum. Arguing on behalf of the
Inspector General, the Department asserted that Congress had the
" right to pass the Act under the Territorial Clause arguing "that
becausé the CﬁMI is governéd through Congréss‘ power under the
0911594, 11:59am

20029980
- 17

Py



over the CNMI". . 4 F.3d at 754.% The court found this ar

"unpersuasive". According to the Ninth Circuit-

‘the authority of the United States towards
the CNMI arises solely under the Covenant.

The Covenant has created a ‘unique’
‘relationship between the United States and
the CNMI, and its provisions alone deflne the
boundarles of those relations...The
"applicability of the Terrltorlal Clause to
the CNMI, however, is not dispositive of this
dispute. Even if the Territorial Clause '
provides the constitutional basis for
Congress’ leglslatlve authority in the.
Commonwealth, it is solely by the Covenant
"that we measure the limits of Congress
legislative authorlty '

4 F.3d at 754. »
Ultimateiy, the Nihth Circpit approved application of the
‘law not because CéngfeSs had plenary authority underAthev
Teffitori&l Cléuse but because thevCoyenan; specifically gave
Congrééé the right fo eﬁacthlegislation applicable to the
CoMménweélth. -The only limi£ on ﬁhis right ié a mutual‘consent
prOvision'stating that‘évfew.limited sections §f the Commonwealth

Act could not be modified without the mutual consent of the

8 " The court referred to Simms v. Simms, 175 U.S. 162, 168
(1899) a case which explained. that under the Territorial Clause,
- Congress "has the entire dominion and sovereignty, national and
local, Federal and state, and has full legislative over all
subjects upon which the legislature of a state might legislate
- within the state". This is the same principle upon which the

Justice Department again relies. : .
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Covenant Section 105.° The Court found thdat this

Commonwealth.

passing laws affecting the Commonwealth where the U.S. had a
sufficiehtly significant interest to justify it.

The holding in De Leon Guerrero contradicts directly the

conclusion paragraph to this section. 'This paragraph reasserts
that the "non-state areas aregsubjeétito fhe authority of
Congress, which, ‘as sho&n above, is plenary...[and] persists
~funtil] the area becomes a State or ceases to .be under United
States sovereignty". Memorandum at 6. Rather, that decision
makes clear that Congress’ authority, after a political status -
change agreed to between Congress and the'people of the
territory, is defined solely by the terms- of that agreement.
Section III -- The Rule that Legislation Delegating Governmental
Powers to a Non-State Area Must Be Subject to Amendment and-
Repeal Is but A Manifestation of the General Rule That One
Congress Cannot Bind A Subsequent Congress, Except Where It
‘Creates Vested Rights Enforceable Under the Due Process Clause of
the Fifth Amendment -- pp 6-7.

This<entire,subsection is premised on a fallacy. There is
no rule ekpressed'in any decision of any court that governmental
- powers to a non-state area must be subject to amendment and
repeal. As described above, the most that can be said is that
there is dicta in a series of'cases, not addressing the issue of

~

°. Without explanation and desplte the lnconSLStency with
its newly proposed position, this is one of the mutual consent
provisions which the Memorandum states the Department will
contlnue to support Memorandum at 12. :
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acéurate in the section is that these statements are nothint
than. "a specific applicaﬁion of the maxim that one Congress
cannot bind anofher..;." Memorandam at 6.

iThe analysis does not énd here, however,vbecause it is
'simply not’prue that one Congress cannot biéd aﬁother,,as~the
 Memorandum recognizes but fhénvatteﬁpts to explain away. As_’
descr;bed above, the most'tﬁat can be said‘is that there is dicta
"in a series of cases, which dé hdtvaddress the issue of Qhethér‘
Congress.can bind itself. ‘They stand only.fof the propoSition
that when express statutory lénguagé exiSts or when languagé:is
not provided and it is clear Congress originally had the power,
then in those éituations Congress retains its authority and its
actions in the territories may be é&bject to lafer,amendmént>or‘
repeal; In the end}‘the séétibn miérepresenﬁs.as conclusive and
inflexibie "thevmaxim that oné Congress cannot bind énother,"

First, the law must create vested rights- as Justice Marshall

explained in Fletcher v. Peck, 19 U.S. (6 Cranch) 87, 135 (1810)
("When, then, a law is in its:naﬁure a contract, when absolute
rights have vested under’thétkcontract, a repeal of the law

cannot devest (sic) those rights.”)!® This, too, the Memorandum

1 Although the Department in its memorandum focus’ on the
dissenting opinion in U.S. Trust Co. v. New Jersey, 431 U.S. 1
(1977) the actual holding was that impairment of contract by the
State was in violation of the Contract clause and neither
necessary nor reasonable in light of the circumstances. Although

COPY
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rights of a private nature are protected from change.'!

'AThe;analysis provided is incoﬁplete The test actually
establ;shed by the Supreme Court to determine whether Congress
has bound 1tself turns not on the nature ‘of the contract (prlvate
right vs public)'but on whether Congress has expressed its |
intention to protect the vested rlght in "unmistakable terms "
..The "unmlstakable terms” doctrrne is not even addressed in the

Memorandum. Infra at p. 25.

Section IV —-- The Due Process Clause Does Not Preclude Congress
from Amending or Repealing the Two Mutual Consent Clauses - p. 8.

The Memorandum presents two- bases for its Conclusion'that

the Due Process Clause does not bar a repeal of a mutuaivconsentv

the Contract clause ‘applies to States and not the federal
government, the "United States are as much bound by their
contracts as are individuals."  Sinking-Fund Casess, 98 U.S. 700,
- 719 (1879). The Court in Barcellos and Wolfsen v. Westlands
‘Water District, 899 F.2d 814, 821 (9th Cir. 1990) quoting Lynch
v. United States, 292 U.S. 571, 579 (1934), stated "the Supreme
Court held that "[r]ights against the United States arising out
of a contract with it" are property rights protected from
deprevation or impairment by the 5th Amendment. See also Madera
Irr. Dist. v. Hancock, 985 F.2d 1397, 1401 (Sth Cir. 1993).
Moreover the Court,.in U.S. Trust Co. noted that "a statute is
itself treated as a contract when the language and circumstances
evince a legislative intent to create private'rights of a
contractual nature enforceable against the State 431 U.S. at

17, £n 14 (1977).

' What is not dlsclosed about the Slnklnq Fund Cases is
that the "statutes in question expressly reserved Congress’
“authority to repeal, alter, or amend them, and Congress exerc;sed
that power..." POSSE, 477 U.S. at 53.
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herring. Secondly, it asserts that a repeal would not depriVé a

te#ritory pf property within the meaning of the Fifth Amendment.
This is not the test the Supréme-Court has.eStablished.“It is
not the naturé of ﬁhe vestedAright‘thaﬁ ;pntrOls. Rather, 'the.
-test‘involves,a,combinatibnvof a veSted right coupled with an
f"unmistakable" commitment by the Cong:ess not to interfere‘witﬁ‘

the right.

Subsection IV,'é‘-~ "B Non—Staté Area4Is:Not'A Person ih fhe
geaning of the Due Process Clause of the Fifth gmendment.ﬁ pp.8-
| We do not need to debate the merits of the legal arguments
pﬁesented in this subsection because £his is a non~egistent
issﬁe.~ The mutual coﬁsent clause being discussed between the
President’s designated negotiator and fepresentatives of the Guam
Commission og Self-Deté:mination ruhs between the Govefnmeht'of
the United States'and the People of Guam;‘notVﬁﬁe political
enﬁity of the Comﬁonwealth of Guam és the Meﬁorandum'assuﬁes.
The People of Guam cleariy_qualify'as perSons under the Due
f Procesé Clause. ] | | |

We,have attached the current ;6nfiguratioﬁ of tﬁevproposal'
for your review. 'The reference to the People'of Guam is

apprbpriate because elsewhere in the Act we intend to require
that after adoption by Congress the People of Guam hold a
09/15/94, 11:59am
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In this regérd

épplieable to Guam. we also intend to cha

nature of the Guam Commonwealth Act. Rather than an Act of
Congress approved by the people before lmplementatlon, it.will

,become a Covenant between the United States and the people of -

-Cuam This Covenant will create vested and binding rights

protectlng both the interests of the United States and of the L v ;

‘ People of Guan.

Subsection IV, Bef-‘LegislationfRelating to the Government of
Non-State Areas Does Not Create Any Rights Or Status Protected By -
the Due Process Clause Against Repeal Or Amendment By Subsequent
~Leglslatlon. - pp 9-12. ‘ .
While recognxz;ng that the Government may enter into
‘&contracts, the Memorandum asserts that only contracts similar to
those entered into by - prlvate lnd1v1duals are enforceable, and

"governmental powers cannot be contracted away”, citing»North

American Coml. Co. v. United States, 171 U.S. 110, 137 (1898).'

To 'bolster its position, the Memorandum relies on the POSSE.

12 The comment by the Court relied upon by the Memorandum
is dicta. It came in a case involving Congress’ right to alter .
the terms of a lease through regulation. The decision did not
turn on the rule that sovereign regulatory authority could not be
waived. It turned on the fact that an express reservation of
authority had been included in the contract. As the Court noted,
this was a lease "expressly subjected from the beginning,; to
whatever regulations of the business the United States might
make". 171 U.S. at 137. :

09/15/94. 11:59am
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decision.'’
Tﬂe POSSE décision, however, did not tufn oﬁ the su:jeCt
matter of the contract in question. The actual foundation
Court’s Holding was that if Congress -was to surrende; any of‘iﬁs
, sovéreign power in a contract, it must‘do'sb in “unmistakable
terms". The "unmistakable terms" analysis would not;be‘necesséry'
if the Court did not assume that Congress‘could,indeed surrender
éovéréign powers, even,in the realmfof‘traditiénél‘regulatory
authority as was presented in the POSSEléase.>‘This is exactly
the opposite of what the Memorandum asserts.
Indeed,.?he Court's‘refefence to the bond and insurance
cases had no direct bearing on the Court;s holding. The casesi
were cited for theilimited‘purpose of contras§iﬁg circumstances
where’Congress glearly évidenced itéqintent to bindviﬁself from
;7the facts in tﬂe'POSSE caée where "Céngress expressly réserved to

Vitself "[t]lhe right to alter, amend, or repeal any provision of"

13 The Memorandum lacks examples that give support to the
Memorandum‘s theory that Congress does not. have the ability to
limit the exercise of its authority under the plenary power of
the Territorial Clause. Rather, the cases cited involve
situations whereby the Congress through legislation, or the lack
of legislation, retained its authority. For example, the
memorandum indicates Hudson Water Co. v. McCarter, 2089 U.S. 349
(1908) has a much broader interpretation than the actual case
decision provides for. In fact, Hudson concerns an action
involving a water rights contract between the State and an
individual where the State did not include provisions limiting
its powers, therefore allowing subsequent legislation by the
State and a resulting ineffective contract. It is not about the
State’s incapability to limit its power by contract, rather it’s
about the. authorlty of a State to retain its power when not
granted away.
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the §§t which lead to the contracts at issue. 477 UTSf
The Courtvreiied upon.this‘céntrast becausé its holding Np
was that the Conéress could amend the legisiation in questi
even if that amendment intérfered with~contractual rights,
bécause it had not unmistakably indicated its intent to bind
itself ~- the standard the éourt-has established for determining
whether Congress has waived its‘éo&ereigh powér. ‘ |
The‘aétual‘holding ih POSSE‘-— that Congre$S had not
surféndered‘its Soﬁereign poWei to alter Sécial Security laws ="

has been thoroughly analyzed by the D.C. Court of Appeals in

Transohio Savings Bank'y. Director, Office of Tbrift Supervision,

967 F.2d 598, 621 '(a.c. Dir. 1992). The Transohio decision
démonstrates coﬁclusively thatlthe‘Memo;andum's analeis of the
holding in POSSE is so flaﬁed.thatrone wonders how it could be
used to justify é proposed reversal,in suchAén important areé of
Administration policy. In that decisién;vthe‘D.C. Circuit makes
'cléar‘that ‘{t]he'Supreme CQurt reéchéd [its]) concluéion by
analyzing_the govefning'statuté}‘theASocial Security Act" and-
focused on the fact critical to its decision -- “[t]he Social
Security Act>contained“an express reser&ation of Cphgress"pgwer
to amend the'law..g“,A967 F.2d‘at 621, not by:establiShing the
per se “private,rights" testiassérted in the Membrandum;
According to the D.C. éircuit
The “principles form[ing] the backdrop” of
. the Supreme Court’s analysis of the Social

Security Act in POSSE were those comprising
the unmistakability doctrine--the doctrine

20029980
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that " ‘sovereign power, even when
unexercised, is. an enduring presence that
governs all contracts subject to the
sovereign’s jurisdiction, and will remain
intact unless surrendered in unmistakable
terms.‘ “ Id. at 622 (emphasis added).!

The D.C. Circuit also discussed the history of the

unmistakability doctrine.

“The "unmistakability" doctrine is a special
rule of contract interpretation' that applies
to contracts with the government. The
doctrine dates back to the early 19th 4
century,’ when Chief Justice Marshall provided
its Jjustification. The government, Chief
Justice Marshall wrote for the Court in a
case concernlng the government’s taxing
power, may enter binding contracts when it
finds "a consideration sufficiently valuable
to induce a partial release” of its sovereign
powers. :

Id. at 618.
" Both the POSSE and Transohio cases dealt with the
application of the "unmistakable terms" test to a determination

of whether Congress has limited its right to exercise its

. If the Court had actually established a per se rule
which depended on the nature of the contract, then why did the
Court continue after stating the unmistakable terms principle and
the general rule that "contractual. arrangement including those
to which a sovereign itself is party, remain subject to
subsequent legislation by the sovereign® 'state that "[t]hese
principles form the® backdrop against we must consider the
District Court’s decision effectively to forbid Congress to amend

"_a provision of the Social Security Act". 477 U.S. at 52. By
use of the "must consider" terminology, the Court made clear what
the test is. - It would have been much more direct and ultimately

clearer simply to have ruled that the contract between the Social
~ Security Administration and the State of California was not a
-traditional private contract. It did not, of course, because
that is not the test. the Supreme Court ever applies. The test is.
whether Congress has stated its intentions in unmistakable -terms.

09/15/34, 11:59am
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regulatory jurisdiction; Tﬁis test has dofhing'whatéoeve
with‘a standard based on "traditional pri&ate contraéﬁuél’rights“
whicﬁ the Memorandum\would have us beiieve,is the standard.
it were the ﬁest, the Sﬁﬁreme Court and D.C.‘Court of Appeals
could easily have disposed,of the contracts in ?OSSE and |
Transohio by adopting the."tfaditional private contréctual
rights"” testbédébcated.in the Memorandum with a simple“finding
. tﬁat dlleged contrécﬁﬁal rights associatédlwith»the”regulatory |

programs at issue in the cases are not traditional private

- contractual rights. They did not, Of»course,‘because the Supreme

Court applies the "unmistakable terms" test which requires an

analysis of Congress’ intent, not the per se standard proposed in

the Memorandum. See, e.qg., 477 U.S; at 54.

| We find it'inconceivabie ﬁhat the Department would decide to
reverse a thirty;year old policy based on a decision which ﬁaé
been unlversally lnterpreted as suggestlng exactly the opposxte
of what the Memorandum asserts is the holdlng -- that Congress
‘can contract away'soverelgn‘rlghts to exercise its regulatpryb'

authority when its says so unmistakably.'’ Instead of dealing

it

1>, The POSSE decision has even been criticized because it
‘appears to open the door wider than some commentators believe
advisable. In an article by David Toscano entitled "Forbearance
Agreements: Invalid Contracts for the Surrender of Sovereignty
analyzed the POSSE decision in great detail. It concluded ‘that
“"[tlhe power to waive sovereignty was recognized" in POSSE. 92 .
Colum. L. Rev. 426, 451. .It goes on “[i]n POSSE; the Court
relied entirely on Merrion v. Jicarilla Apache Tribe for the
proposition that.the federal government can surrender sovereign
power. Jicarilla in turn relied upon cases involving primarily

the taxation powers of state governments . Instead of endorsing
09115/94, 11:5%9am .
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which is taken completely out'of context and haé nothing
whatsoever to do with the holdlng |

The quote, taken from 477 U.S. 55, fails to includé‘the
entirety of the paragraph, the remalhingAtext from which puts
back into context ﬁhe relationship of the bond and insurance
cases to<§heiba3is of the deéision. Thé~following quéte picks
up the rest of this language beginning with the last sentence of
.thg quéte from page 11 of thé Memorandum. This language makes:
abgolutely_cleaf thatAwhat the Court focused on was the fact that
~instead of Congreés have statedvin‘unéquivocal terms'ité
intention‘to limit.;he exerciSe of its regulatory aqtﬁority, it
: explicitly retained it. After statiné ﬁhat the contract claimed '
by théVState of’California "bears little resemblance to rightsb |
. held to constitute ‘property’ and citiﬁg to the insufance.andk
bond cases as éxamplés, the_Coﬁrﬁ went on to explain their
relevance. | |

‘Rather, the prov1510n sxﬁply was part of a

regulatory program over which Congress
retained authority to amend in the exercise

* -

the rule applying to the police powers -- such powers cannot be
surrendered -- it adopted the rule applying to taxation powers --
such powers can only be surrendered if done so unmistakably.

This move should not be followed automatically: if the Court.
wants to enforce contracts that surrender the federal
government’s regulatory authority, it should do 'so on the basxs
of policy arguments, not on the basis of POSSE. Id. at 460.
Obviously the author did not like the test used by " the Court.
Nevertheless his criticism makes clear what the test is.

09/15/94, 11:59am
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of its power to provide for the ‘general

‘welfare. Under these circumstances, we
. conclude that the termination provision
did not rise to the level of "property.” The

provision simply cannot be viewed as
conferring any sort of "vested right" in the
face of precedent concerning the effect of
Congress’ reserved power on agreements
entered into under a statute contalnlnq the
language of reservation.

477 U.S. at 55 (emphasms added) .

1Indeed, the MemorAndum is unable to cite any cases holding
that Congress is barred from contractlng away its rlght to adopt
leglslatlon, because the “Court has never held that the United
States cannot surrender regulatory-powers through contract;.
92 Coium. L. Rev' at 458. But the Court has approved'Congréss

makingfeffectiyenesS'of its legislation subject to approval by

the voters who are impactgd by the legislatioﬁ, see; Currin'v.
 wallace, 306 U.S. at 15-16. It defies the rational of the POSSE
decision to argue that the Court would approve Congress adoptlng
' leg;slatlon’maklng effected—voters ‘approval a requlrement‘and .
'théﬁ pass subseqﬁent legislation authoriﬁing it to ignore the
vote of approval, if’it has stateﬁ in unmistakable terms that it
Qould not take such action. |

Aftervspéndihg‘eleven'and‘onefhalf pages arguing that mutual

.cohsentuclauéesyafé unénforéeableiand unéonstitutibnal, the
Memorandum comes'fo én astounding conclusion: It states that the
"Department of Justxce...would honor past commitments with

respect to the mutual'consent issue”, including Section 105 of

09/15/94, 11:5%m
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the Covenant with the Northern Marianas Islands. But thd

Department cannot have it both ways. An Act of Congress |

either constituﬁional and enforceable or it is not. If . a m
‘consent proviéion for‘Guamvis unenforceable, then the Department
ﬁuét reéch the same conclusion for ail‘other mutual consent |
provisions. This includes the mutual consent provisions in the
ACompact of Free Association with quau” séheduled to go into
efféct‘on October 1, 1994. The Dépattmenths‘mémorandum offers no
solid'baSis for such a significant-reversal in policy. All of

the caSesAupos which it~reiies; éxcebt PQSSE, weie available.to
it;whén‘itg earlie:vpositions supporting ﬁutual consent were

made. _POSSE does not change any rulé with regard to Cohgrgss

binding itself. It merely layslout clearly a test adopted in

1981 in Merrian v. Jecarilla Apache Tribe, 455 U.S. 130, which in
turn carried forward a principle which the D.C. Circuit states

“dates back to the early 19th century." 967 F.2d at 618.

09/15/94, 11:5%am
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Office of Legal Counsel
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Office of the

: Washingion, D.C. 20530
Assisant Atorocy Guocrul ’ . I

Tune 29, 1994 -

L Michael Hcyman : I
- Special:Representative for Guam Commonwealth T
- ‘United States Department of the Interior
Office of the Secretary o

Washington, D.C. 20240

Dear Mike:

Enclosed are & fcw mcamplcs of thc type of Ianzuaee ycm rmght b<
~ negotiationgs with. Gnam concerning a commonwealth act. These provisio
sincerity of the intentions of the United Stares with respect to self-govermn
without meking unconstimtional assertions of invulnerabmty to future con
- encroachment. We hope that you will find these suggestions helpful. If

- know and we will ccxmmw to work with you in craﬁingTsolntions L

: able to use in your .
ns reflect the

ince in Guam,
eressional

not, pleass let me

I hope that you took away from our meeting an appn:cxanon of th& baszs for my

analysis of the mutual consent question. At bottom, there are few co
on the ability of one Congres: to repeal the cnactments of a prior Congress.
hmmnonsdonotappwmmmapmym&:mmxtofmcmpomm
provision.

: 1 have cousidc%cd Moréton's‘ view thar under the ‘i’en‘itoﬁes Ciai}sé

achieve by direct statutory enactment what could be achieved by & grant g

ifitional limitations
‘Those few
itual consent

Congress can
f independence

followed by a weaty. :While this argument has some appeal in light of the limited case law

on the scope of Congress power under the Territories Clause, I am ulumamly not persuaded

by it. ‘The example I used in-our meeting illustrates why. If a furure Co
impose its will on an mdcpcndcnt Guam in a manner not authorized by tr
why it cannot do so iS simply that Guam is outside theé sovereignty of the

§ atempts to
ty, the answer (o
United States.

That answer is not avaﬂablc 50 long as Guam remains within Unired Statcs sovcrcxgnty

Nor would we want thc case 10 be otherwise. So long as it is thhm the sovermgmy

of the United States, the obligation to insure ths citizens of Guam a free

fulfill that obhganon

S02 256 9I30

iﬂd democratic
government is ours. We cannot and shcruld not give up the tools that wou

1ld be necessary to

° t
: O’ o Y
0C-I0-94 DSl R :



1 hope that your ncgouanons with Gum are successfnl Again, if I can‘ e of

mmstancc plcasc let me know.

cc: Morton Halpcnn

| Sincéraiy,

Walter Dellinger -

ASsistant Attorney General
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ternative
¥ Mu t Provi

There are two "mutual coneant® provisions in
Cormonwealth Bill, H.R. 1521: gection 103 (mutual
modify oxganic act) and section 202 {(mutual consent
applications of Federal law). The focua of concern
103, which the Department of Justice considers to :p
unconstitutional as: presently draftad We suggest
three alternatives, each of which is designed to 8k
constitutional standard while allowxng flaxibillty
with Guam's repreaentatzves

Current secticn 103 of H R, 1521

~ BERC. 103-‘ NDTUAL CGNBXNT

to futura
is saction

e

the following
tisfy the '
1n negotiating

-In crdar to reapect the Belf- government granted to
the Commonwealth of Guam under this Act, the United
States agrees to limit the -exercise of its authority so
that the provisions of this Act may be modified -only

. with the mutual consent of the Government of the United
_States and the Government of :he COmmonwealth of Guam.

Proposed alternatiwu drafte of uection 103
" sme. 10a. mmm. CONSENT.

‘The Unlted States solemnly undertakes to r spect tha
self-government granted to the Commonwealth of Guam ~
under this Act. In giving this undertaking, it is the

. intention: of Congress to limit the exercise of its

" authority so that the provisions of this Act may be .
moditied only with the consent of the Governm nt of the
Ccmmonwealth of Guam , _ :
SEC. 103.. mm" CONSENT, 1}

The Uhited States Bolemnly undertakes to T spect the
self-government granted to the Commonwealth of Guam
-under this Act: In giving this undertaking, it is the
intention: of Congress to limit the exercise. of its

legislative authority so that the fundamental}

provisions of this Act relating to the self-government
of Guam, namely sections 101, 103, 201, and 391 may be
modified only with the mutual consent of the Governmsnt
of the United States and the Govermment of thg
Commonwealth ot Guam. |

......



SEC. 103. MUTUAL CONSENT

The Unlted States: aolemn]y undertakes to re

self-government granted to the Commonwealth o§ Guam \
under thie Act. ' In giving this undertaking, Congres

affirms its intention not to modify the terms:
Act wlthogt the consent of the Ccmmonwaqlth,of

of this
Guam,

L v Y & R

1oZ 456 3:40

s . - - W e e e e wme atee R R LRI ..
FIREATERSAp AR :

C 0E-30-%4 Gros'tﬂj Y



Wlthdrawal/Redactmn Sheet
Clinton Library

DATE RESTRICTION

DOCUMENT NO. SUBJECT/TITLE
AND TYPE ,
001. memo . To President Clmton from Mickey Ibarra and Fred Du Val. Subject: 10/25/1997  P5 K_Q L‘ I
' Response to Guarn's 1987 Federal pollcy package (1 page) ‘
COLLECTION;
‘Clinton Presidential Records
Counsel's Office
Bill Marshall
OA/Box Number: 20350
FOLDER TITLE:

‘Guam - Memos for the President

Jamie Metrailer
2006-0193-F
im588

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(2)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [{(a}(4) of the PRA] '

. P5 Release would disclose confidential advice between the President

and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)}(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed

of gift.

PRM., Personal record mlsﬁle defined in accordance with 44 U.S.C.
2201(3).

RR. Document will be reviewed upon request.

RESTRICTION CODES

Freedom of Information Act - [§ U.S.C. 552(b}]

b(1) National security classified information [(b}{1) of thc FOIA]|

b(2) Release would disclose internal personnel rules and practices of .
an agency {(b)(2) of the FOIA)

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information {(b){4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose mformanon compiled for law enforcemem
purposes [(b}(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [{(b)(8) of the FOIA] .

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]




. special provisions in fedéral law to address Guam’s immigration concerns.

w1 32
Although Governor Gutierrez and Delegate Underwood had hoped for Administratiof - C'g
endorsement of their Commonwealth proposals, and are disappointed with our conclushggs, their }Sgb '
primary request has been that the Administration finally take a clear and unambiguous pos
on the Bill, and be specific as to where we agree and disagree -- and why. A comprehensive
Administration response has been long-awaited by Guam. Garamendi’s testimony will satisfy
this request. Nevertheless, you should be prepared for the Governor to attack us for “bad faith”
and the possibility of his doing something publicly to underscore his disappointment. Based on
our conversations with Guam officials so far we are not sure that this will occur, but want you to
- be prepared forit. : :

We are considering ways to “soften the blow.” On the substantive side, the testimony will
-positively highlight areas of agreement as well as commit to further work with Guam and

Congress on the bill. We also are looking for ways to signal your continuing interest in our

Guam citizens. This could be accomphshed by any one or more of the following actions

. Invmng the Governor to the Chma State Dinner Wednesday, Octobcr 29. (He will be in
Washington. )

. Inviting the Governor to sit with the First Lady at the State of the Union address and
recognizing Guam in thc‘ context of remarks that you make on the Race Initiative.

. Proposing long authorized -- but not provided -- appropnations to cover the cost of
immigration to Guam that occurred because of the Micronesian Compacts, a federal
policy that fueled Guam’s desire for immigration control. ($5 5 million for faur years 1s
needed above funds aiready being identified. )

. Commiitting to a visit by you to Guam w1thm the next year if fea51ble in the context of a
potential Asia trip.

A gesture of this type would need to be announced before the hearmg in order to have the most
impact.
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Clinton Presidential Records
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~ 001. report Draft Guam Commonwealth bill. Comments on selected new policy © nd. P5 [ﬂq R
' proposals (7 pages) ‘ : , )
COLLECTION:

Charles Ruff
OA/Box Number: 13213
FOLDER TITLE:
Guam . .
Jamie Metrailer
2006-0193-F
im589 -

RESTRICTION CODES

Presidential Records Act - {44 U.8.C. 2204(a)}

P1 National Security Classified Information {(a)(1) of the PRA]

P2 Relating to the appointiment to Federal office {(a)(2) of the PRA]

P3 Release would violate a Federal statute [{a)(3) of the PRA}

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a}(4) of the PRA]

P35 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted i mvas:on of
personal privacy [{a)(6) of the PRA]

C. Closed in accordance with restrictions coatamed in donor's deed
of gift,
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR, Document will be reviewed upon requcst

Freedom of Information Act - [5 US.C. 552(b)]

b{1) National security classi{ied information [(b)(1) of the FOIA]

b(2) Release would disciose internal personnel rulcs and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute 1(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOLA]

b(6} Release would constitute 2 clearly unwarranted invasion of
personal privacy |(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulanon of
financial institutions [(b){8) of the FOIA]

b(9) Release would disclose geological or geophysical mformataon
concerning wells [(5)(9) of the FOIA]




DRAFT GUAM COMMONWEALTH BILL

COMMENTS ON SELECTED NEW POLICY PROPOSALS

Central Provisionsg

wmthout;Guam 8 approval.

(//”% . Agreement that no provisgion of the law may be changed

This idea is the dlsputed heart of the Commonwealth concept in

“Puerto Rico as well as Guam. It is intended to limit Corigress'
Constitutional power to make policy regarding territories. (in

local as well as national matters) and override the principle
that one Congress cannot rellnqulsh the power of .its successors
(in territories unless statehood or sovereignty is granted).

While a commitment in this regard could be made as a‘ma&ﬁér efu

‘*solemn_policy, it probably cannot be legally binding (although

the courts might well sidestep the question as "political®).

The provision includes a qualifier that the agreement is made to
the extent constltutlonally perm1851ble but it does not overcome

.the problems with the prov181on

A) Justice agreed;to 1t on the understanding that the
limitation on Congress' Constitutional power would not be
legally binding but Interior and Guam now want to assert
that it -is meant to be. .. as the language suggests..

B) The qualifier would make the prov181on even more

. objectlonable to . Puerto Rico statehooders who.: would see it
as enabling a concept that they believe to be
unconstitutional to-be approved and mlsleadlngly suggest
that an effective insulation from Federal terrltorleS'
governlng power is possible.

Current -law does not prov1de even a commitment for Puerto Rico
but . some Puerto Rico Commonwealth supporters claim that there is
an obligation in this regard created by the mutual approval of
the arrangement. The Northern Mariana Islands Commonwealth

-Covenant includes purportedly binding language but limits it to
- "fundamental" matters: local authority; U.S. citizenship;

application of the Constitution; and limiting the right to own
land to persons of local descent (upheld as being essential to

the arrangement and justified by the islands' non-U.S. past).

. House Chairman Young and Senate Commlttee staff suggest that the -

provision in the draft bill has no chance of passage. And even a

‘policy commitment limited to key. provisions would be hard for

Puerto Rico statehooders to accept. It would be hard not to agree
to such a commitment, though, in light of the Marianas precedent

and &ince it can be done. ; B .




» Invitation for a status plebiscite excluding U.s.
‘not descended from residents as of 1898.

The potential opponents include citizens among the half of the

- population that would not qualify. Although A) many of them agree
that the original Guamanians never exercised “self-determination’
and B) the yote would not be binding, some would feel that they
have an equal right to vote on the future status of their home
1sland .- -

A provision such as this is likély to be cited as precedent by
Puerto Rican independence and commonwealth advocates who
controversially want status votes to 1) include residents of the
U.S. descended from residents of the islands as of the date of
acquisition (there are 2.7+ million) and 2) exclude citizens not
descended from- re81dents as of the date of vaUlSltlon =7

Interior/Other Agency Stalemate Provisions

. Commiséion'with Interior as chair, Defense, Justiee, the
Governor, and the Delegate to Congress empowered to --

A)*modifyvthe applidation of any reguletion,toiGuam”and

B) make recommendations on modifying laws which
Congress would have to consider on an expedited basis.

Most agencies -- which would not be represented --:would,.
understandably, be opposed to being excluded from decision-making

in matters within their jurisdiction. The House and Senate are .
unlikely to agree to -have thelr agenda set by such a body. ' .
The provision would glve Interior and Defense, at least,
‘unprecedented roles in policies of. other agencigs and in Guam.
(Current law specifically excludes matters within other agencies!
jurisdiction from Interior's mission regarding Guam.)

This proposal stems, in part, from a more modest proposal by
Puerto Rico's commonwealthers for Federal review of laws and regs
‘at the islands' request and from an advisory commission in the
case of the Northern Marianas Commonwealth Cowvenant.

.« Authorization for Interior/Commerce to waive any law or . -
regulation to benefit U.S.-Guam or U.S. through Guam trade.

There are too many potential problems to contemplate because of

the breadth of the proposal . “‘any law”.

B -




. Authorlzatlon to enter ‘into agreements associated w1th tha

Puerto Rico commonwealth and 1ndependence supporters have"
proposed’ similar authority. Federal agencies contend that the
U.S. must speak with one voice on international trade matters.

R4

+  Expedited Customs processing of Guam products.

_ Other areas/interests might be interested in a similar provision.

*  No automaticvtrade benefits for any other U.S. island aréa.

ThlS was - included because current law prcvmdes that Northern -
Marlanas products w1ll be treated “equally with products of Guam

. Control over immigration.’

The Northern Marianas Covenant did not extend U.S. immigration
law to those formerly non-U.S. islands but gave the U.S. the
right to do so. Justice and Labor oppose transferring authorlty
- to Guam because of the way that the Marianas has used its

exemption. Rep George Mlller is concerned about this provmslon

The Marianas sought - exemption osten31bly to enact stricter limits
on immigrants and, thereby, prevent itself from being overrun by
aliens. But it has developed a system which so liberally admits
temporary workers that a majority of the population’are non-
resident workers. These individuals have only limited rights and
influence in the communlty There has been national attention to.
spectacular cases ‘of employer abuse of workers in the Marianas.
Some House Members have con31dered extendlng 1mmagratlon control
to the Marianas. Puerto Rico commonwealth supporters would want-
immigration authority. The Virgin Islands has also sought: it.

. Temporary workers® visa.
- There might be concern because of the Marianas experience and

since the workers would be “temporary' for up to four years.

s ‘Authority tO'deny §rogram benefits to aliens for five yearei

This would be inconsistent with the administration's stance

policy on a current, nationally controversial issue.
. -l . B ‘ .



. Special environmental standards.

. Interior/Defense/Guam joiht recommendations on transfe
military 1and on Guam to the Commonwealth.

Defense may be opposed since it now makes its own decisions on
what land it needs. A process (excluding Interior) would be of
51gn1f1cant interest in Puerto Rico because of the islands'

dispute with the Navy over the Navy's need for land it owns.

. Authorization for the Commonwealth to‘tranefer land obtained
from the Federal GoVernment to private use:

GsA, OMB, and Congress may be concerned about authormzmng prlvate
gain from what is now a publlc resource: -

EPAis opposed fearlng a precedent for reglon spec1flc pollcles
Rep. -Miller is also concerned. :

Targeted exemptlons from Clean Air and Clean Water Act
requlrements have been enacted for Guam and other insular areas.
Puerto Rico commonwealthers have sought a similar blanket pollcy

. using a smmllar ratlonale to the one used by Guam

.. Priority for hazardousﬁwaste site olean—ups.

Defense opposes since’ 1t is lnvolved Many other areas also want
clean-ups funded : ,

Other Interior Redommendations

. Authority_to adopt “reasonable” voting requirements,

‘This would be controversial- if used as authorization for a longer

residency than the courts have sanctioned -- as some Guam :
officials have wanted (and it would be superfluous if not). New
residents would be concerned about being disenfranchised.

LI Authorlzatlon for delegatlng Federal agency functlons to
Commonwealth off1c1als : ' - -
This would raise concerns about the performaﬁce of statutory

requirements and accountability in various sectors. BEven the
Republican Congress is unlikely to agree to blanket authority.
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. Guam taxation of U.S. and foreign income of residen

the precedent it would set for all Federal workers outs1de
U.5. .

. Approval to rebate taxes&tb'individuals and on U.5. income.
The Marianas Covenant lncludes authority to rebate taxes on

Marianas income only. Treasury would object to rebating taxes on
U.S. income. Laws have been enacted to dlscourage rebates to.

~individuals (vs. companies) in the Marianas because the rebates

have effectively negated Covenant taxation requirements.

. Inclusion in tax treaties.

Treasury would object to automatic inclusion since the island is
foreign for tax purposes and would be able to enact laws at odds
with U.S. tax code prOVL81ons

~-s  Access to or through m;lltary property.

L

Objectlves have included commerc1al development of landlocked
private. property and use.of military recreation areas.

. Submerged lands between three and nine mlles offshore.

Puerto Rico has this due to a 1980 law justlfled by Spanish 1aw
It has been an unfulfilled objective of some Gulf Coast States.

Other Proposalé Interior Wants to Pursue

. Congressional fxndlngs that Guam does not have equal
partlcmpatlon in Federal policy making and has a compelllng
“interest in protecting the island from inappropriate laws.

This would be of equal application to and interest in other
insular areas and be of concern to Puerto Rico statehooders.

. Congressfrelinquishiné its Constitutipnal power to gevern in

territories to the extent provided in the legislation.

Would have tremendous appeal to Puerto Rico commonwealthersr‘be

constitutfidnally questionable,~and have no chance of enactment.
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. Agfeement to consult the Commonwealth to
extent before international negotiations which affec

State and Justlce oppose as a limitation on the President's
foreign policy power. Other 1nsular areas. also want this.

. Requlrement to consult the Commonwealth prlor to 51gn1f1cant
‘changes in military presence.

Defense opposes this as unworkable.

° Authorlzatlon for the Commonwealth to receive a8818tance
' from foreign governments. -

. State has opposed Northern Marianas proposals in this regard,
wanting the U.S. to remain an aid donor rather than a recipient.

. uthorlzatlon‘to enter into intermational agreements not
" inconsistent. w1th U.8. pollcy and not blndlng on the U.S.

.State 1S‘opposed to the_U,S. speaklng with more than one voice on .
-international matters.

. Commonwealth replacement of Federal labor laws.

'Labor has strong concerns based on the Northern Marlanas
'experlence Rep Miller does as well

. Joint recomiendations on whether the requirement to use U.S.
vessels for U.S. shipping should continue to apply using the
sole criteria of the 1sland's economic 1nterest.

The U.S. vessels shipping requ1rement does not apply to the

" adjacent Northern Mariana Islands, American Samoa, or the Virgin
Islands but does apply to Puerto Rico (which is adjacent to the
V.I.). Considered by many islanders to be a major burden on
consumer costs, it is as big an issue in Puerto Rico as Guam.

Reps. Gutierrez, Velazquez, and Serrano have sponsored a Puerto
Rico exemption bill. : ‘

Transportation and U.S. merchant marine companies and unions are
strongly opposed to exemption and would even more strongly oppose;
u81ng a standard of the 1sland s lnterests only

.-




. Exemption from the requlrement to use. U S.-built vg sels in -
the waters near Guam : .

Transportation opposes th;s provision which would amend an’
exemption limited by vessel size. The 1imitation was insisted
upon by the House Merchant Marine Committee. . This might also be
of 1nterest «in Puerto Rico. '

. Exclusive or concurrent authority to manage and obtain
revenue from the U.S.'s Exclusive Economic Zone around Guam, )

Other insular areas and California: have expressed 1nterest in the
EEZ. Justlce objects to this prov181on, :

] SSI and any other Federal programs not now extended.

This has been one of the primary objectives of Puerto Rico's
commonwealthers. SSI has also been sought by the Virgin Islands
and American Samoa. SSA views the cost of extending SSI to all of
the areas as too great. The Administration has proposed greater -
- but partial -- funding in Puerto Rico. '

‘. Joint recommendations on levels of program funding.
Puerto Rico and other insular areas would want similar input.
. Authorization for any funds necessary for infiastructure
' projects, technical programs, and cooperative ventures.
Puerto Rico, the~Virgin Islands, and the Northern Mariana Islands *
would want a similar authorization. One exists for American Samoa-

‘but the House authorizing committee has questioned it. OMB would
probably oppose this provision for budgetary reasons.
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27 December 1997

MEMORANDUM TO ' THE PRESIDENT

cc ' LEON PANETTA

EVELYN LIEBERMAN
ERSKINE BOWLES
MARCIA HALE

JEFF FARROW 1~ ,
STEPHANIE STREETT
ANNE HAWLEY

DOUG SOSNIK

FROM
RE : Puerto Rico

Governor Rossello (who plays tennis on the championship
‘level and jogs but who does not play golf) does not want you to
make an artificial stop in Puerto Rico just for the sake of doing
- so. He also thinks that his meeting you in the Virgin Islands
would be somewhat artificial.

Marcia Hale, Jeff Farrow and I advise that you make a well
publicized telephone call to Governor Rossello either on 2
January (the day he is sworn in) or on 1 January.

.Based on conversations with the Governor’s staff, this would
be preferable to your doing an airport stop in San Juan on the
way back from the Virgin Islands. (If you were to decide to play
golf in Puerto Rico, that of course would be welcomed by the
Governor, as would your visiting thHe Governor at LaFortaleza
. (sp?) reputedly the oldest capital in the Amerlcas but there is

certainly no need for you to do so.)

We will provide you with talking points in the event you
decide to telephone Governor Rossello, which we strongly
recommend that you do. .
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. . ‘THE WHITE HOUSE
‘  WASHINGTON

October 27, 1997

INFORMATION

MEMORANDUM FOR THE PRESIDENT

FROM: : ,Mickey Ibarra M
: Fred DuVal

SUBJECT: | Response to Guam’s .1987 Federal Policy Package_‘

CC: * Hon. John Garamendi » Sandy Berger - Janet Murguia
Erskine Bowles John Hilley Lucia Wyman
Sylvia Mathews Frank Raines Bill Marshall

Jeff Farrow ‘ _ "~ Chuck Ruff - Sandy Kristoff

L. SUMMARY

 The House Resources Committee will hold a hearing Wednesday, October 29, on Guam’s
Commonwealth Bill (“Bill”). The Bill, which Guam voters endorsed in 1987, would essentially
provide powers generally associated with national sovereignty and exemptions from
constitutional and other requirements while continuing the island’s U.S. status and providing
increased federal benefits. As you directed, we asked OMB to conduct a full agency review of
the B111

~ Interior Deputy Secretary John Garamendi, who serves as the Administration’s Special
Representative on the Bill, will testify. The purpose of the testimony is three-fold: First; it will
clearly indicate that the Administration cannot support the Bill as proposed. (Guam has asked for
a “clear answer.”) Second, it will identify specific areas of agreement and disagreement. Third, it
will highlight actions that can improve Guam’s relationship with the United States.

The approach taken in the testimony was suggested by Deputy Secretary Garamendi and has
been agreed to and developed by the appropriate White House and agency staff. While it will
provide Governor Gutierrez (D) and Delegate Underwood (D) of Guam with the spemﬁc policy
response that they have long requested, they are disappointed that it will not accept the Bill’s
controversial proposals in total :

IL DISCUSSION..

- The U.S. citizens of Guam chose “Commonwealth” as a status option in 1982. Guam’s officials
subsequently drafted the Bill for Congress to. implement the choice. It went far beyond the laws
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that estabhshcd the Puerto. RICO and Northern Manana Islands Commonwealths. In 1987

' Guam’s officials also obtained island votér approval of the Bill -- in spite of U.S. Congressional

+ cautions that doing so prior to federal consideration would make it difficult for Guam’s officials

-J

to later make the compromises that would be necessary for the Bill to obtain federal approval.

The Bill is more akin to the Free Association Compacts reached with other non-U.S.
Mictonesian islands -- in which those areas are sovereign nations with special ties to the U.S. --
than it is to a Commonwealth model with U.S. citizenship. Controversial provisions include:

. requiring the island’s consent for changes to the Bill once enacted and for new laws and |
regulations to apply (“Mutual Consent”) as well as other limits on Federal Constitutional
powers; S '

*

a status chon:e limited to the plurality of the people descended from longtlme inhabitants,
excluding other U.S. citizens;

a longer r‘esidency“requirenvlent for voting thén the Supreme'CQuﬁ has permitted;
authority to enter in}o intematibnal agreements and receive foreign ;ﬁd;
consultation before inteﬁiaﬁdnél negotiations that éffect Guam;

hmltations on U.S. mﬂltary actwmes

enabling the island to be a pass-through’ for the entry of foreign goods into the U.S.;

eliminating’ requirernents for replacing 'I.RfC. tax rates as the insular income tax and
authorizing Guam to reduce tax liability or rebate collections;

immigration control;

replacement of federal labor llaws;

a recommendation that Guam be exempt from having to use U.S. shipping that would be
made based on the island’s interests only;

. controi of all resources within 200 miles of the island’s coastline;

waving restrictions on past and future transfers of land and Guam’s determmatwn of What
military property should be transferred;

o equal funding with States in all federal programs; and

3
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T aEQDENT HAS SEEH
HE PRE &?sofl’%‘?/i

+ _  anopen-ended authorization for business dé\}elopment and infrastructure funds.

This Bill was reviewed by an Inter-Agency Task Force and found to be unsupportable as
proposed early in the Bush Administration. They concluded that agency opposition most
provisions was well-founded. In a 1989 hearing, the Resources Committee requested the Task

* Force to try to work out a supportable substitute bill with Guam This effort produced a second
report to Congress that reached ‘many of the same conclusions.

You have pledged to work with Guam’s ofﬁcials and Congress for a bill that meets Federal
requirements as well as addresses the island’s aspirations. This Administration’s efforts on the
matter intensified under Deputy Secretary Garamendi. He undertook a rigorous effort to develop
alternative provisions more acceptable to Guam’s officials for Administration consideration.
Some have become the basis for heightened expectations by Guam. But the Deputy Secretary,

" we, and key agencies have ultimately concluded -- and key Members of Congress largely agree --
that many provisions would require constitutional and policy changes that the Administration
cannot accept.” '

Among the most controversial are:

. The Justice Department, Chairman Don Young (R-AK) and Ranking Democrat George
Miller (D-CA) have strong concerns about the Mutual Consent proposal that would
require the island’s consent for any future changes in the many policies covered by the
Bill once enacted. This poses constitutional and pelicy problems, and goes far beyond
the bipartisan compromise on the House Puerto Rico Status Choice bill. ’

. Justice has constitutional objections to Guam’s plan for a status vote limited to native
Chamorros. A majority of the island’s residents are not Chamorro.

Many federal agencies oppose the proposal for a joint U.S.-Guam commission that would
independently make final decisions on the application of federal agency regulations.

. Guam’s proposal to transfer immigration control and replace labor laws would run
counter to your proposal to apply federal law to the neighboring Northern Marianas, and -
it is opposed by the Justice and Labor Departments and Rep. Miller.

In addition to identifying areas of disagreement, Garamendi’s testimony will indicate areas
where agreement has been reached between agency and Guam positions as well as alternatives to
Bill provisions that we can support. These include: :

QQ/\V a Mutual Consent policy of not unilaterally changing the fundamental relationship;

a joint commission to advise on the application of federal policy; and -

~
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L \s\;)ecial provisions in federal law to address Guam’s immigration concerns.

AIthNgh deefnor Gutierrez and Delegate Underwood had hoped for Administration
endorsement of their Commonwealth proposals, and are disappointed with our conclusions, their
primary request has been that the. Administration finally take a clear and unambiguous position

on the Bill, and be specific as to where we agree and disagree -- and why. A comprehensive .

' Administration response has been long-awaited by Guam. Garamendi’s testimony will satisfy

- this request. Nevertheless, you should be prepared for the Govemor to attack us for “bad faith”
and the possibility of his doing something publicly to underscore his disappointment. Based on
our conversations with Guam officials so far, we are not sure that this will occur, but want you to
be prepared for it. ‘ | ’

We are considering ways to “soften the blow.” On the substantive side, the testimony will
positively highlight areas of agreement as well as commit to further work with Guam and
Congress on the bill. We also are looking for ways to signal your continuing interest in our
Guam citizens. A gesture of this type would need to be announced before the hearing in order to
have the most impact. ' : '
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«  special provisions in federal law to address Guam’s immigration concerns.

Although Governor Gutierrez and Delegate Underwood had hoped for Administration
endorsement of their Commonwealth proposals, and are disappointed with our conclusions, their
primary request has been that the Administration finally take a clear and unambiguous position
on the Bill, and be specific as to where we agree and disagree -- and why. A comprehensive
Administration response has been long-awaited by Guam. Garamendi’s testimony will satisfy

 this request. Nevertheless, you should be prepared for the Governor to attack us for “bad faith”
and the possibility of his doing something publicly to underscore his disappointment. Based on
our conversations with Guam officials so far, we are not sure that this will occur, but want you to
be prepared for it.

' We are conmderlng ways to “soften the blow.” On the substantive side, the testimony will

- pésitively highlight areas of agreement as well as commit to further work with Guam and
. Congress on the bill. ‘We also are looking for ways to signal your continuing interest in our
Guam citizens. This could be accomplished by any one or mbre of the following 'actiohs-' '

*  Inviting the Governor to the Chma State Dinner Wednesday, October 29. (He will be in
Washmgton )
. Inviting thé Governor to sit with the First Lady at the State of the Union address and

recognizing Guam in the context of remarks that you make on the Race Initiative.

. Proposing long authorized -- but not provided -- appropriations to cover the cost of
immigration to Gua