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Dear Nancy:

Here is the statement that went out last e‘fening. After we talked T changed several
portions of the text which I understood to be of concern to you:

- -removed the implication that there was no evidence to sustain the charges

- cited the finding about irregularities in personnel hiring, etc. and. mdlcated need
for further reform in that area :

. T appreciate efforts to “contain” the chairman of the BBG from further self-inflicted
wounds and misrepresentation of administration policy by signing a joint statement. But
there are limits to hypocrisy. There have been significant “irregularities” and violations of

- federal personnel policies in the staffing of BBG itself and if that box is opened there will
be a lot of worms to d_isplay.

I have the disadvantage of having read carefully the IG’s report without prior axes to -

- grind. I can tell you that the most damming findings relate to a former employee of the
Martis who was hired in a senior position by the BBG after he made charges that have now
been nearly totally discredited by this investigation. :

Yes, I believe we should move on from here. I am not going to apologize for that. There is
too much to lose by indulging in self-serving politics in our efforts to handle a hlghly
charged s1tuatlon that is already over politicized.

Joe Duffey
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02/06/2000 12:16:09 PM
Baker, James E. (LEGAL)
UNCLASSIFIED

FW: Flatow Legislation [UNCLASSIFIED]
Lackey, Miles M. (LEGIS) |

Have you cleared this yet?

From: Baker

 James E. (LEGAL)

Sent: Sunday, February 06, 2000 12:11 PM
To: @RUDMAN;

Lackey, Miles M. (LEGIS) o

Cc: @LEGAL - Legal Advisor

Subject: Flatow .

Legislation [UNCLASSIFIED]
Importance: High

~ Attached for your

review is a draft memo to the President re: Flatow leglslatlve
proposal.

Also, please review the following draft answer to a Congressional
QFR to Stu E. regarding what did the Senior Administration mean
when

he referenced actuarial settlements on February 26, 1996. The
questlon

is based on an obscure reference on page 7 of the attached press
briefing by Rick Nuccio.

‘Draft Answer:

DRAFT/DELIBERATIVE

This : 4
appears to be an incomplete answer to an incomplete question
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referencmg
"actuarial settlements." In responding, the Senior A{rgimigtrey )
Official makes it clear that he does not intend to ad EX
of compensation the BTTR families might receive ' :
problems that might present. Earlier the same day, the President
had announced that the Administration would seek legislation that
would provide immediate'compensation to the families. The President

did not specify how much compensatlon The Administration

subsequently

determined that the President had existing authority to provide
compensation

andon announced that the Government would make an
ex -

gratia payment to the families in the amount of

TRANSLATED_ATTACHMENT  FjatowRentalOption2-00.doc

ACTION

MEMORANDUM FOR THE PRESIDENT

|

1 FROM: SAMUEL R. BERGER
BETH NOLAN

| CHUCK BRAIN
SUBIJECT: Leglslatlve Compromlse Regardmg the Flatow, Brothers
to the Rescue, and

Beirut HostagelPllaintiffs
Purpose |

To obtain your approval of a leglslatlve compromise 1ntended to
resolve the

ongoing impasse with the Flatow, BTTR and Beirut hostage plaintiffs
while

preserving Executive leverage over blocked assets; and to seek your
authority to

threaten a veto of other related leglslatlon in order to garner support
for this '
compromise.



38BE126B.FIN

Page 3 of 27

Background

At the close of the last congressional session we proposed legisiat
to provide

advance payments to plamt1ffs holding Judgments agamst terrorist
states using

‘appropriated funds. That portion of plamt1ﬁs claims would

subsequently be : ‘
subrogated to the United States, which would seek repayment through
the

international claims process, or ultimately at the time relations are-
normalized.

‘We also proposed the formation of a commission to consider

alternatives to
prov1de compensation to victims of terrorism while at the same time
preserving

~ your ability to use blocked assets to modlfy state behavior, mﬂuence

the
normalization of relations, and preserve principles of d1plomat1c

- immunity. This

proposal proved unacceptable to Senators Mack and Lautenberg, who
opposed any

legislation dependent on appropriated funds, even with subrogation
and the

prospect of increased payments to plaintiffs offered by the use of
appropriated :
funds.

In the interim, Judge Lamberth upheld your authority in the Flatew
case to waive

existing law allowing attachment of blocked assets and d1plomat1c
property. In

addition, the 11th Circuit overruled the District Court and upheld your
waiver

authority in the BTTR case.

We again face the prospect this week of legislation that Would
authorize

. plaintiffs to attach Iranian d1plomat1c property in the United States,

including
the Chancety Bu11d1ng [*] as well as blocked terror1st state assets. In
light of

the court rulings, we would also anticipate the el1m1nat1on of your o
waiver ‘
author;ty. As you know, Madeleine, Stu and I have voiced four
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concerns about

authorizing the attachment of blocked assets and di; 1@%&6

We preserve your ab111ty to use blocked assets as a foreign policy tool;

@)

ensure equity among comparable plaintiffs; (3) avoid mechanlsms that

" ultimately

have the taxpayer pay these judgments through the Tribunal process
and, (4) that '

we protect our own d1plomat1c properties overseas by meeting our
international

obligations to protect foreign propertles in the Umted States. At the
same

time, we have sought a'mechanism to prov1de some compensation to
these plaintiffs : :

who have suffered considerably. This effort has been hampered by a

" dearth of

Iranian blocked assets, virtually all of those assets having been
returned to

Iran as part of the Algiers Accords resolving the Iranian hostage crisis.
What

remains under U.S. control are a number of diplomatic properties,
including the ,

Iranian chancery, some of which the United States rents as a
mechanism to

maintain these properties.

Mindful of your desire to resolve th1s impasse and avoid a winner take
all

approach, Madeleine, Stu, Beth and I now recommend that we seek
legislation :

authonzmg payment of up to 5% of existing compensatory judgments
using blocked

Cuban assets, and the existing and future rental proceeds from the

~ blocked

Iranian diplomatic propertres (In the case of Cuban assets, which are
blocked

under the Trading wrth the Enemy Act, an argument can be made that
you already

- have authority to take this step; however Justice has questioned the

breadth of

this authorlty and it is important that the Congress participate in any
compromise resolution.) While there are adequate blocked assets to
provide more :

money to the BTTR plaintiffs, for the reasons stated above we beheve '

~we should

preserve the majority of blocked assets as future leverage over  Cuba
and think
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that comparable plaintiffs should recelve comparabje payments. We
have Y
consciously chosen a relatively low percentage, whic e
enough rental - :

proceeds to provide compensation to each of the Judgment holders
against Iran,

including Terry Anderson whose compensatory damages are not yet
set. Using this ;
formula the rental proceeds would be divided equally by percentage as
follows:

Flatow's ; Ciccipio ; Jacobson ; Reed ; Andersen TBD. The BTTR
plamtlffs would received. .

- Our proposal would also remove the pumt1ve damages provision of

section 117,

which makes terrorist-list states Sl.lb_] ect to punitive damages. Punitive
damages

violate/are not recognized i in international law and could cause
significant

difficulties in regard to normalization talks and retaliatory measures
by other

countries. (This provision was added dunng the October 1998
Omnibus conference

with no notice to or opportumty to comment by the Administration.)

To be clear, we believe this is a "less bad option" than the alternative.

‘Use of

the rental proceeds, which have been the focus of extensive htlgatlon
should '

prove enormously symbolic to the F latows and represents a significant
compromise

and assumption of risk on the part of the Government. There are st111 .
considerable risks of rec1proca1 retaliation abroad, where the United
States is

best served by a black letter rule protecting diplomatic property. And,
ultimately, the U.S. taxpayer will likely pay for this’ compromlse as

the rental

proceeds are the subJ ect of an Iranian Tr1buna1 claim.

While we cannot be certain that this proposal will satisfy all the
plaintiffs, we -

are certain that without a threat to veto other leg1slat10n we will stand
little

chance of securing Senate support for thlS compromise. Therefore, in

add1t10n to

approving the legislative proposal described above, we also seek you:
authority
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~ to threaten to veto more expansive le gislation
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You should also know that we have continued to tr) GQByY
possible

unblocked Iranian assets in the United States, wh1ch the Flatows
might attach, a :
difficult effort in light of Iranian efforts to hide their investment as -
well as - , '
the uncertain ownership of assets in some cases. Significantly,
Treasury has

identified $165 million of Iranian bank Merlo (?) money in First
Shares Bank.

This fact will be notified to the Congress this week, and con51stent
with

applicable trade secrets laws, provided to plaintiffs. However, there is
risk

that the Iranians will seek to sell these assets before plaintiffs can act
and

even if they do, they w111 face a significant legal hurdle in the proving

-

‘toa

court that Merlo is not a separate juridical entity from the Government
of Iran. .

Recommendation

That you authorize us to propose leglslatlon providing for 5% advance
payment of

~ existing judgments using blocked assets in the case of Cuba and

existing and
future rental proceeds in the case of Iran.

That you authorize a veto threat of leglslatlon that would go beyond
this

compromise and seek to authorize the attachment of blocked assets
generally and -

diplomatic property.

4

DRAFT

DRAFT -

DRAFT Flatomentaloptoin2-00

DRAFT

by Senior Administration Ofﬁc1als The Brleﬁng Room, February 26,
1996.doc -




