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of their mission: preservation of “property, civil and human -
rights." 'The Task Force received one as well and Frank Sobol ran
a draft response by me. I assume that it has or shortly will go
~out. With the agencies, it is, of course, trickier. I have .

- asked them to search for relevant documents and to determine
whether the worklng group documentg have been segregated from
agency records. If they.have been, that segregatlon along with
an'implied'reservatlon of control by the White House should serve
as sufficient grounds for a global denial. No responsive letters
or documents will be released on this FOIA request or the Public
C1tizen request without letting you know ilrst.

I have read. that the President does not intend to make hlB
- health care reform proposal until June. I do not know whether he
intends the Task Force to continue its eftorts past May 30 or
not. If so, the Charter should be renewed. Doing so is sinple.
Retain page 1 of the Charter in its entirety. Revise Section 4,
sentence 2 to delete "May 30, 1993" and insert a different date,
June 30 may be appropriate unless there is some chance that the
Task Force's work will extend beyond it. - It would be nice to
avoid filing another Charter, but putting a date beyond June 30
may have PR ramifications you'll need to consider. Delete the
second sentence of Section VII: "The Task Force has not yet
met." Change the filing date and, if appropriate, the estimated
cost 'in Section VI. = No other changes are necessary, unless, as I
have heard through the grape vine, the President wishes to .
- appoint AG Reno to the Task Force.  Her name should then be added
to. Secticn 2 -- Membershlp. A ,

« Under the Local Rules, plalntiffs' oppositlon to our motion
to dismiss Count 2 would have been due on Friday. I have not yet
peen sexrved. A ' ,

' If'you~have any qﬁéstions, please call.

- Jeff
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T BRETTON G SCIARONT
e ATTORNKY AT LAW
.RE‘C:E’VED | GRORGITOVN COUNT

| 9290 W STREET. W, &UTTE 297
WASHENGTON, TG, £0007

| H@wm P 238

Room 6020 o |
U.S. Department lof Commarce ~
14th and Constitytion Avmma, N.W.

Washington, D.C{20230

‘Re: szdom ofmfwmatianct ﬁ@ﬁueat -

Dear Ms. Doian,‘ o
Under the provmons uftheFmedamofInfannatmn Act, 5 US.C. 552 Iam .
~ requesting copies| of any records, memoranda, agendas, ttanscxxptadraﬁnnm .
working papers, studies, or other documents relevant to the Health Care Reform Task = -

Force. T‘hxsrequeétpertamstoemployaes of the Department of Commerce serving on
bask forec. Amrdxngtothehstreleassdbythewmbeﬁome,the

T}ns requ gt is being made on beha!forthe UmtedStates Justice Foundaﬁun
ifornia-based, legal foundation. USJF is a non-profit, tax-exempt
jesg dto the preaerva:uonofpropewy uvﬂandhumannghts

, tmegtwﬂl canttibute gignificantly to public understandmg

inthep‘ubhcin ;

of health care refgrm and the role of the federal government. As you may note, this . -
request is initiated by an educational organization, and USJF’s mandate is to
dusammateinﬁo mation which is considered as. "primarily beneﬁhne' the public.”

: Ifa v part of ttns reguest i is denied, please cite the specific exemption(s)
which you believejustifies your refusal to release the information, and inform me of
the appeals procedure available under the law. ] would appreciate your handling this
roquest as quicklyias possible, and I look forward to hearing from you within 10 days,

‘a8 the law sﬁpxﬂai:es Thank you for your considerntion.

mym,

ErettmGSdamm

COPY
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DEPARTMENT OF
TASK FORCEY

solomona Aoelu
Leurence Campl _
Paul Campbell,| Censusj;
‘Jonathan Edgell;
Carolyn Gatz; o
Patricia Johngon, Census)
David Rass; B : :
Nampao McRenngy;
Jane Molloy; |.
Chuck Nelson, [Census;
Simone Rueschegmeyer;
' ‘Jonathan Silver; -
‘Dennis Stelnaver:
Cynthia Taueb§r.
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AMERICAN COUNCIL FOR HEALTH CARE

5155 North 37th Street 0zt\rlmgton., Vlrglma 22207 '
(703)534-6028

i

- REQUEST FOR DOCUMENTS AND INFORMATION FROM
THE PRESIDENT'S TASK FORCE ON NATIONAL HEALTH CARE
REFORM, ITS INTERDEPARTMENTAL WORKING GROUP AND ALL
CLUS TER GROUPS, PURSUANT TO T. HE FREEDOM OF INFORMATION

ACT, 5 US.C. SECTION 522 AND THE FEDERAL ADVISOR
COMMITTEEAQT, 5 US. CAPP. IOQ}

March 17, 1993

To:  PRESIDENT'S TASK FORCE ON NATIONAL HZEZALTH CARE REFORM
2 C/O HILLARY RODHAM CLINTON, Chair, and
IRA MAGAZINER, Senior Advisor to the President for Pollcy Development
BERNARD NUSSBAUM, Counsel ,
_ Executive Office of the President
- The White House .
‘Washington, D.C. 20050

Pursuaﬁt to the Freedom of Informatiﬁn Act. SUS.C. Section 552, and the Federal
Advisory Committee Act, S U.S.C. App.', Sectio‘ﬁ iO(b), the American Cduﬁcil for Health Care
- Reform, by and through William Shaker, Executive Director, hereby requcéts from its inter-
departmentzil Working groups and all cluster groups thereof the fdllowing décuments to be made
available for public inspection and cop‘ying‘ at the offices of the President's Task Force on ‘
| National Health Care Reform: ' — |

1. The Advisory Committee Cha.rter of the Pres1dcnt‘s Task Force on Natlonal
‘ Health Care Reform; :

2. All records, transcnpts, minutes (including mim_ites containing a record of the
- persons present and a complete and accurate description of the matters discussed
and conclusions reached), appendixes, working papers, drafts, studies, or other
documents which have been or will be made available to or have been prepared
by the Presxdent's Task Force on National Health Care Reform

ls‘-zw sxuvwes

COPY




PRESIDENT'S TASK FORCE ON NAT{ONAL HEALTH CARE REFORM
C/O HILLARY RODHAM CLINTON Chalr etal.

March 17, 1993 -
Page 2

3. All schedules of meetings and agenda of the President’s Task Force on Natno 3t

Health Care Reform; V
4. All records, reports, transcnpts minutes (mc udmg minutes contammg a record

- of the persons present and a complete and accurate descnpnon of the matters
- discussed and conclusions reached)

5. The schedules of all meetings and agenda of the mterdepartmental workmg
groups and each of its cluster groups; and ' x

6. The names and- ‘background hlstones of all persons who are members of or
consult or advise (whether on a full time or part time basis and whether they are
paid or not, and the amount paid where applicable), the President's Task Force on
National Health Care Reform, the mterdepaxtmental workmg group and all of the

cluster groups ‘thereof, ‘ ,

As this request will contnbute signifi cantly to pubhc understandmg of the operations and
activities of the President's Task Force on National Health Care Reform and its interdepart-

" mental working groups and all of the cluster groups and activities of the government itself, the

aforesaid documents and information should be furnished without any charge or at a charge
reduced below the fees established in 5 U.S. C. Section 552(3)(4)(A)(n) :

" Pursuant to5 U. S  C. Section 522(a)(6)A9A) a determmatlon of compllance is expected

- within ten (10) days

S/l /75

Respectfully subrmtted

%/-//

WILLIAM H. SHAKER
. Executive Director

COPY
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of Amerman Physicians and Surgeons, Inc. ; g,/ '/,57;
fcson Blvd. Suite 9 , : W
2. 85716 - - ' “ ‘

- Re: Request fcr Documents and Informatlon
Dear Dr. Orient:

This letter will serve as the response of the President's
‘Task Force on National Health Care Reform (the "Task Force'") to
your March 17, 1993 reguest for documents and information : ,
pursuant to the Freedom of Information Act ("FOIA"), § U.S.C. § .
- 552 and the Federal Adv1sory Committee Act '("FACA"), 5 U,S.C.
App. 2 § 10(b) : '

‘ The FOIA applies only to records malntalned by "agencies" 4
within the Executive Branch. .See 5 U.S.(¢. § 552(a)(3). Neither
the Task Force nor the. 1nterdepartmental working group or its
"clustexr® groups are agencies for purposes of FOIA because their
functions are, respectively, to advise and to assist the ‘
President. §See Kissinger v. Reportérs Comm. for Freedom of the
Press, 445 U.S. 136 (1980):; Mezer v. Bush, 981 F.24 1288 (D.C.
Cir. 1993). The Task Force, working group and "cluster" groups
are, therefore, not subject to FOIA.

The COurt in Assoc;gtion of Ame;icgg‘Phxsigiag§ agd Surgeons

(AAPS), et al. and Surgeons, Ina. v. Clinton, et al., No. 93-0399
- (D.D.C., Mar. 10, 1993), however, held that the Task Force is an

advisory committee under FACA. BAlthough the defendants believe
that ruling to be an error as a statutory and constitutional
matter, and have appealed it to the United States Court of

~Appeals for the District of Columbia Circuit, the Task Force ,
‘intends to make non-privilegésd documents which have been and will
be '"made available to or prepared for or by," FACA, § 10(b), the
Task Force available for public inspection and copying (Request
2)0 ' .

In that reqard, the Task Force has eotabllshed a publlc
reading room located in Room 101G of the Humphrey Building, U.S.
Department of Health and Human Services, 200 Independence Ave.,
5.W. The reading room will be open to the public between the
hours of 9:00 a.m. and 5:00 p.m. Monday through Friday, beginning
March 29, 1993.  Please contact Steven Pigeon at (202) 690=7000
in order to arrange for access to the readlng room.

The Task Force is currently ‘in the process of moving
existing documents that have been reviewed into this reading room
for public inspection and hopes to complete this process during
the week of March 29. The Task Force will send additional non-
privileged Task Force documents to the readlng ‘room periodically

. as they are received or created and reviewed until the Task Force"

.ceases to exist or the Court's order is vecated.
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Task Force documents (Requests 2 and 4) will be avalla
readlng roeom.

The Court also held that the 1nterdepartmental worklna

‘is not an advisory committee under FACA. The Task Force regards

Request 4 to seek a subset of the docunents sought in Request 2.

. However, to the extent that you request documents not subsumed

under Request 2 that were made available to or prepared for‘or~by
the working group or-its cluster groups, they are not subject to

- disclosure under § 10(b) In particular, the documents requested

in Requests 5 and 6, if they exist at all, are working group

~reoords, not documents made available to the Tagk Force that are
-subject to disclosure. As you are probably avare, however, the

names of persons on the working group and its consultants have
been made public.

In accerdance»with FACA, §'10(b), 5 U.8.C. § 552(b) and the

" Court's Opinion andvorder,'the Task Force has and will withhold
‘documents determined to be protected by privileges protecting

deliberative processes and Presldentlal communications and other

applicable priv1leges.

- In partlcular, the Task Force is withholding categories of
documents listed below. The Task Force may withhold additional

.categories of material determzned to be prlvileqed that have not

yet been reviewed or created.

1. Qersonal letters submltted by members of the public to
the Task Force that contain, for example, descriptions of health
problems and financial informatlon are withheld pursuant to 5

U.s. C. § 552(b)(6);

2. Personal letters, attaching zesumes, submltted by .
menbers of the public offering to help the Task Force are

w1thheld pursuant to 5 U, s C. § 552(b)(6),

3. Codlng and’ routlng Sllps for correspondence recelved byt
the 1ntake center are. thhheld pursuant to 5 U. s C. § 552(b)(2),

4. Background and options papers prepared by working group

members and seen by Task Force members or the President related’

to national health care reform are withheld pursuant to.
privileges protecting deliberative processes and Presidential

- communications. See 5 U.S.C. § 552(b)(5) and AAPS, slip op. at

-18-26.. [Such documents include background and talking point

papers prepared for Task Force members for the March 29, 1993
public hearing: options papers prepared for particular Task Force.
members with expertise or Jjurisdiction over the subject addressed
in the papers: werking group "tollgate" background and options

-books; and briefing materials prepared for the Presxdent ]

~ coPY
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U.S. Department of Justice
-, Civil Division ‘

Woshingron, D.C. 20530

Honorable Mlchael J. Astrue
General Counsel

Department of Health and

- Human Services ,
‘Washington, D.C. 20201

" Dear Mr; Astrue;A

You have ‘asked my opinion on whether the Federal Adv1sory
Committee Act, 5 U.S.C. app. 2 ("FACA"), permits an advisory
committee to withhold its documents under the deliberative '
process privilege of Exemption 5 of the Freedom of Information A
Act, 5 U.S.C. { 552 (“FOIA"). After review of the applicable law

“and the Department of Justice's position o ?ls issue, it is my
conclusion that an advisory committee may g:% W1thhold its ‘
dellberatlve documents under Exemption 5.

o We are currently representlng the Adv1sory Commlttee on the
'Food and Drug Admlnlstratlon (the "committee") and the Department
of Health and Human Services in Food C enical News v. Advisor
Committee on the Food and Drug Administration, et al., D.D.C. No.
91~-0516. Plaintiff has sought to obtain certain documents from
the Committee under section 10(b) of FACA. That section, which .
is made subject to FOIA, requires that advisory committees make
their documents available to the public. At a hearing on
March 28, 1991, Judge Boudin ruled that an individual seeking
documents from an advisory committee was required to comply with.
- the procedural requirements of the Freedom of Information Act.
Accordingly, Judge Boudin denied plaintiff's motion for a
preliminary injunction, but left the case open for thirty days in
the event plalntlff wished to bring additional matters to the
Court's attention. On March 28, plaintiff made a FOIA request
for certain documents of the chmlttee. The Committee's response
‘is due today. A -

: It is my understandlng that the Commlttee desires to
withhold some of these.documents under the deliberative process
privilege of FOIA Exemption 5. While section 10(b) of FACA is
subject to some of the FOIA exempticns, it is the position of the
Department of Justice that FACA does not permit advisory
committees to withhold their documents under FOIA's deliberative
process privilege, This position is established by a 1988
memorandum by the Office of Legal Counsel. This memorandum
represents the culmination of a lengthy exploratlon of this issue

by the Department of Justxce..‘ R




The Justice Department’s position is based upon the language
of section 10(b) and Exemption 5, the leqislative histd - and
‘the case law. Section 10(b), spec1flcally requires adwi :
committees to release their "drafts" and "working paper
materials are per se deliberative, and therefore Congress
‘not have intended to permit withholding under Exemption 5.
Exemption 5 itself only applies to "inter-agency" or "intra-
agency" documents. - Since an advisory committee is not an agency,
it is doubtful that EXemptlon 5 applies to documents prepared by
an advisory committee. 1In addition, the entire purpose of FACA,
as evidenced by the extensive legislative history, is to open up
the deliberations of advisory committees to publlc scrutiny.
Flnally, two judges in the District of Columbia have considered
~this issue. ' In Wolfe v. Weinberger, 403 F. Supp. 238, 242-3
(D.D.C. 1975), Judge Richey explicitly held that Exemptlon 5 does
not apply to advisory committee documents. More recently, Judge
Joyce CGreen described as "entirely unperﬂuaslve“ the argument
that the deliberative process exemption nay shield advisory
committee documents. HWashington Legal Foundation v. Dega;tment
- of Sustice, 691 F. Supp. 483, 495 (D.D.C. 1988), aff'd on_other
rounds, 109 S, Ct. 2558 (1989) «

In litigation, the Justice Department has con81stently taken
the position that advisory committees may not withhold delibera=-
tive documents under Exemption 5. This is the pos;tion the
Department took before the D.C. Circuit Court in National Anti-

Hunger Coalition v. Executive Committee of the President's

Private Sector Survey on Cost Control, 711 F.2d 1071 (D.C. Cir
1983). Furthermore, in the Washlngton legal Foundation case, . the

Department argued this position in both the District Court and
the Supreme Court. Establishing this point was critical to our -
argument that the application of FACA to Presidential commissions
was an unconstitutional infringement on Bxecutive powers. We
argued that because FACA does not permit invocation of the
deliberative process privilege, it 1nfr1nges upon this Executive
power when applied to Presidential commis sions.

. The Department's position on thls insue is therefore flrmly
established as & matter of policy and law., When consulted by’
cther agencies, the Department routinely advises them of this
-policy Accordingly, should an agency attempt to withhold
deliberative advisory committee documents, we could not defend
that action in any subsequent litigation.

Sincerely,

Stuart M. Gerson
Assistant‘nt:orney General

COPY




Notice: Thls opinfon is subject to-formal revision before publication
the Federal Reporter or U.S.App.D.C. Reports. Users are requested Y
" potify the Clerk of any formal errors in order that corre:tions may be ma
before the bound volumes go to press, '

Inited States Court of Qpptalﬁ

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 15, 1992 Decided December 18, 1992

No. 916318 -

Foop CHEMICAL NEWS,
APPELLANT

'vl

DePaRTMENT OF HeautH anp Human Services,
APPELLEE ’

Appeal from the United States District
- Court for the District of Columbia
- (No. 91-0516) -

Theresa A Amato, with whom Alan B. Morrison and Patti
A. Goldman were on the brief, for appellant. '

Richard lan Olderman, Attorney, Department of Justice,
with whom Stuart' M. Gersom, Assistant Attorney General,
Jay B. Stephens, United States Attorney, and Leondrd
Schaitman, Attorney, Department of Justice, were on the
brief, for appellee. - '

Bills of costs must be filed within 14 days after entry of judgment.
The court looks with disfavor upon motions to file bills of costs out
of time. ‘ '
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Before: MIxva, Chief Judge, WALD and EDWARDS, )
Opinion for the Court filed by Circuit Judge EDWAR

Eowarps, Circuit Judge: This case comes to us in &
somewhat confused posture, because it appecrs that the relief

sought on appeal may not be inconsistent. yvith the final.
judgment reached by the District Court. 7This case focuses

on the relationship between section 10(b) of the Federal
Advisory Committee. Act (“FACA”), 5 US.C. app. § 100
(1988), and the Freedom of Information Act (“FOIA"), &
U.S.C. § 552 (1988). At issue is whether, under section 10(b)

of FACA, an agency is obligated to make available for public.

inspection and copying all documents that are made available
to or prepared for or by an advisory cominittee.

Before the District Court, the plaintiff, Food Chemical
News (“FCN®), claimed that the defendant, the Department
of Health and Human Services' Advisory Committee on Food

-and Drug Administration (“the Committee”), violated FACA
by refusing to release documents under scction 10(b) unless
and until a request for the materials had been filed under
FOIA. In particular, FCN argued that sect.on 10(b) imposes
an independent, self-executing obligation on advisory commit-
tees to make their materials publicly available. The Govern-
ment, in turn, argued that section 10(b) of FACA incorporates
not only FOLA’s exemptions, but also its mandatory procedur-
al mechanism of a written request followed by administrative
‘review with respect to any Committee document. During
oral argument before this court, the parties’ positions ap-
peared to change, with both sides seeming to adopt a view not
inconsistent with the judgmont of the Diswrict Court.
In-any event, to the extent that an issue remains, the
disposition of this case seems clear, We hold that, under
section 10(b) of FACA, an sgency is generally obligated to
make available for publie inspection and copying all materials
that were made available to or prepared for or by an advisory
committee. Except with respect to those inaterials that the
agency reasonably claims to be exempt from disclosure pursu-

ant to FOIA, a member of the public need not request

D ey
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- Subcommittee responsible for drafting the final report.

| closely monitored and reported on the activities of the Com- .
. its subcommittees and wrote articles pertaining to those

~ the various meetings. At a Drafting Subcommittee meeting

"FCN claimed that withholding these documents was a vmla-

dlsclosure in arder for FACA 10(b) materials o be made
available, Thus, whenever practicable, all 10(§) materials
must be available for public inspection and copyink before or
on the date of the advisory commlttee meeting to which they 3
apply;

L BACK(:ROUND

0n November 29, 1989, the Secretary of Health and -

Human Services (“HHS") formed the Food and Drug Admin-

istration Committee as an advisory committec under FACA
The Committee was established ‘o provide HHS with general
advice and recommendations on the operation of the Food
‘and Drug Administration (“FDA"), and was required to sub-
mit a final report to HHS within one year of its first meeting.

(At its first meeting, on May 17, 1990, the Committee decided
to separate into various subcommittees, including 2 Drafting

'FCN, a newsletter that focusas on food safety issues, has

‘mittee since its inception. Stephen Clapp, a reporter for
FCN, attended many of the mestings of the Committee and

meetings. Clapp frequently requested and obtained drafts,
Workmg papers and other documents that were prepared for

on February 28, 1991, two drafis of the FDA Committee’s
final report were d:suussed and considered. Chpp requested
copies of the drafts prior to the meoting, but Eric Katz, the
Executive Director of the Committee, informed Clapp that
the drafts would rot be publicly disclosed. Katz announced
that all requests-for copies of the draft reports should be
referred to HHS' Freedom of Information Office.

On March 12, 1991, FCN filed an action in Distriet Court
seeking to enjoin all meetings of the FDA Committee and its
subcommittees until all drafts, workirig papers, and other
documents prepared for future meetings were released.

tion of section 10(b) of FACA1 which prowdes'
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Subject to section 552 of title 5, United States 'Code, ;
records, reports, transeripts, minutes, appendxxe c
ing papers, drafts, studies, agenda, or other oocumcn g
which were made avaﬂable to or prepared for or by each
advisory committee shall be available for public inspec-
tion 2nd copying at a single location ir the offices of the
advisory committee or the agency to which the adviso
committee reperts until the admsorv committee ceaaes to
exist.

5USC app. SrlG(b) ‘

The hub of controversy in the District Court was the first
part of section 10(b) of FACA, which refers ta FOIA. FCN
argued that the reference to FOIA is only meant to incorpo-
rate the nine exemptions from disclosure found in 5 U.S.C.
§ 552(b)‘ The Government responded that, in addition to

. ’}Section 552(b) reads as follows:

This section does not apply to matters that are—

(1IXA) specifically authorized under criteiia established by an
Executive order to be kept secret in the interest of nativnal
defense or foreign policy and (B) are in fact properly clasexﬁed
pursuant to such Executive order; A

(2) reiated golely to the internal personrel rules and practic-

“es of an agency; ' :

(3) specifically exempted from disclosure by statute (cther

than section 552b -of this title), provided that such statute (A)
- requires that the matters be withheld from: the publie in such a
manner as to leave no discretion on the issue, or (B) establishes
particular eriteria for withholding or refers to particular types
_of matters to be withheld;

(4) trade secrets and commerclal or ﬁnanmal mfonnatlon
obtained from a person and privileged or confidential;

“(6) inter-agency or intra-agency memorandums or letters
which would not be available by law to 2 party other than an
sgency in litigation with the agency; -

-~ (6) personnel and medical files and similar files the disclo-
sure of which would. constitute a clearly unwarranted invasion
of personal privacy;

(7 records or information compiled for law enforcement

purposes, but only to the extent that the pioduction of such law




" section 552(a)(3).%

,cuh. e The District Court ruled that it dld “not fully

op- o either side’s reading of Section 10(b).” Food Chemical News
he ‘ v Advisory Comm. on the Food und Druy Admin, 760 F.
y L ‘ Supp. 220, 222 (D.D.C. 1991). The trial court then held that a
ito - ‘

enforcement records or informsation (A) could reasonably be
expected to interfere with enforcement proesedings, (B) would
deprive a person of a right to a fair trial or an impartial .

rst ‘ , : : adjudication, (C) could reasonably be expected to constitute an
N - o unwarranted invasion of personal privaey, (D) could reasonably
0:)- « , 4 be expected to disclose the identity of a confidential source,
C g L ' including a State, local, or foreign agency or authority or any
T | B _ private institution which furnished information on a confidential
to. " basis, and, in the case of a record or information compiled by
“erirninal law enforcement authority in the course of a criminal
investigation or by an sgency conducting a lawful national
A : security intelligence investigation, information furnished by a
an , . - confidental souree, (E) would disclose techniqués and proce-
nal . o . dures for law enforcement investgations or prosecutions, or
ied ‘ would disclose guidelines for law enforcement investigations or
' v ~_prosecutions if such disclosure could reasonably be expected to
tie- oo risk circumvention of the law, or (F) could reasonably be
' o expected to endanger the life ox physical safety of any individu-
Jer : ‘
A) ’ , (8) contained in or related to examination, operatin‘g, or
ha S - condition reports prepared by, on behalf of, or for the use of an
188 e agency responsible for the regulation or supemsmn of financial
e o . institutions; or
' () geological and geophysical information a.nd dats, includ.
on - S - ing maps, eoncerning wells, -
. i tSection 552(a)(3) reads as follows:
; (3) Except with respect to the rccords made available under
an L - paragraphs (1) and (2) of this subsection, each agency, upon
i o any request for records which (A) reasonably describes such
40- . records and (B) is made in accordance with published rules
lon stating  the time, place, fees (if any), and procedures to be
it followed, shall make the records promptl;y avax}able to any

person.
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- dures to “resolve an ordinary dispute as to whather specific

“Cir. 1986),

6

plaumff would not be warranted in bypassing FOIA proce

advisory committee documents were exempt under - FOIA.”
Id. The court found that, because HHS believed that the
specific documents being sought by plaintiffs “may be subject ;
to FOIA exemptions,” id. at 222'n.3, FCN was required to file L
a FOIA request “in this case,” id. at 223. ‘

What is eonfusmg sbout the Distriet Court’s pubhshed
decision i3 the court’s holding that “[slection 10(b) mcorpo—
rates FOIA procedures as well as FOIA exemptions.” Id at’

This suggests that a party like FCN is required to file a
FOIA request even with respect to section 10(b) materials
that an agency does not reasonably claim to be “exempt”
under FOIA. In the case at band, it appears that the disputed
documents involved only materials believed by agency offi-
cials to be exempt from disclosure, see id. at 222 n.3; howev-
er, confusion arises because of the trial court’s published
opinfon that “{tlhe statutory language does not distinguish
between FOIA substance and FOIA procedure, but. makes
the Section 10(b) disclosure obligation {sJubject to’ FQIA"
Id. at 222, The confusion prompted by the pubhshed opinion

‘led to this appeal.?

$The FDA Committee released its final report in 1991 and has
since then ceased to exist, However, the District Court found that
FCN's complaint included a' challenge to HHS' alleged policy
governing access to advisory committee materials, Food Chemical ‘
News v. Departinent of Health and Hurnan Services, No. 91-0516
(D.D.C. Sept. 9, 1991} (order granting motion to dismiss) at 2, and-
that FCN had standing to raise this challenge because it had
demonstrated that it regularly covered the activities of HHS adviso-
ry committees, id. at 8. Thus, because the c.hallengu to the alleged
unlawful policy remains unresolved, the case is not moot. See
Better Govt Ass'n v Departrient of State, 780 F.2d 86, 90-92 (D.C.

—r —
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II. ANALYSIS
‘A. The Positions of the Parties .
On appeal, this case has been complicated b
FCN and HHS present two critically different in
of the Distriet Court's holding. FCN challenges the court’s

- published decision suggesting that individuals must file FOTA
requests for the disclosure of all section 10(b) materials, By

contrast, the Government asks this court to affirm the holding

‘that a FOIA request is required only for those section 10(b)

materials withheld due to their potentially exempt status

under section 552(b) of FOIA. AJthOugh the District Court’s
reasoning in the published opinion is not entirely clear, it is

probably fair to assume that its holding wus intended to reach

no further than the facts of this case, where the withheld
documents were claimed to be “subJect to FOIA exemptions.”
760 F. Supp. at 222 n8. Indeed, in an unpublished order
dismissing the case, the Dlsmct Court clarified the scope of
'lts holding: -

There i no indication that HHS has ever denied that it

has an obligation under Section 10(b) to ensure that

unprotected documents. are made available to the public .
in due course, Although the agency utilizes the FOIA as
a default disclosure mechanism for potentially exempt
documents ... any implication that HHS refuses to
make any document gvailable unless an [sic] FOIA re- -
quest i3 made is inconsistent with FCN's own version of
the facts in this case. '

Food Chemical News w. Department of Health and Human
Services, No. 91-0516 (D.D.C. Sept. 9, 1991) (order granting
motion to dismiss) at 2 n,1. With this unpublished order in
view, it becomes clear that the District Court’s ultimate
judgment requires 8 FOIA request only for those documents
withheld as potentially exempt; thus, FCN’s appea] may
involve & complaint about nothing.

At oral argument, with this reality expoccd the two parties
essentially conceded to each other’s positions. FCN con-
ceded that a FOIA request could be required to obtam




documents reasonabl&withheld ﬁy t}'xet agéncy under a section
552(b) FOIA exemption. The Government conceded that,
except where the agency has asserted application of a specific

" FOIA excmption, its policy is to disclose all materials that

" come within section 10(b) of FACA, regardless of whether 2
FOIA request was filed. Therefore, the Government’s posi-

tion, FCN’s position and the sttnct Court’s holding appear

to be consistent,

"B, The Meaning of Section 10(b) of FACA

While the immediate controversy between FCN and HHS

appears to be resolved, the parties made assertions at. oral
argument that demonstrated that some of the confusion re-
‘mained. We now address some of those assertions to darify
‘the scope and meaning of seetion 10(b) of FACA within the
context of the dispute before us. :

First, the Government asserted that, although HHS does

" not presently have any regulation, policy or practzce that
A requlres a FOIA request for unpmt&c‘ced documents ‘it is not

-4 The HHS regulations governing public access to adwsory com-
'xmttee materials provide:

(b) Access to records. (1) Al records, reports, and other®

documents of each advisory committee shall be available for

public inspection and copying. pursuant to the Department’s .
public information regulation. Documents referred to herein -
include the records, reports, transcripts, minutes, append.ces,

working papers, drafts, studies, agenda or other documents

which were made available to or prepared for or by each

‘ adv:sory committee.

2) Advxsozy committee records’ determined to be avaﬁable for .

public inspection are to be made available for inspection and
. copying at-a single locatlon in the offices of the advitory
- committee or the Department organizational component to
which the advisory committee reports.

45 C.F.R. §§ 10.50)(1), (b)(2) (1991). The regulations continue:

(2) Any person whose request for access to an advisory com-
mittee document is denied may seek administrative review in

precluded {
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“ered section 10't0 be: : - Y

process to the public to prevent “sﬁbjective influences not in 3
the public interést” from controlling the meetin
No. 921098, 92nd Cong., 2d Sess. 6 (1972). Con

one of the key sections in the legzslatmn. 1t estab
the standard of openness in advisory committee delibera-
tions, and prowdes an opportunity for Tnterested parties

msem their views and be informed with respect to
the subject maller taken up by such committees. ...
[TThe intention of this legislatien is that the standard of"
_openness and public inspection of advisory commxttee
records is to be hberally construed. -

Id. at 14 (emphasm added). In order for “mterested parhes
to present their views,” and for the public to “be informed
with respect to the subject matter,” it is essential that,
whenever practicable, parties have access to the relevant I
materials before or at the meeting at which the materials are 4
used and discussed. Opening the meetings to the public
would be meaningless if the public could not follow the

substance of the discussions. S

.~ I CONCLUSION

. For the reasons given above, the judgment of the I)tstnct
Court is affirmed as herein clarified.

I So ordered.
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on ' N Aprecluded from unplementmg that procedure in the future,
at, ' We disagree. The language and structure of FA&& express’
fie : unequivocally that the Government is required to-mske avail-
1at : ~ able 2l nonexempt section 10(b) materials reg ss of .

ra |  whether a FOIA request was filed. Moreover, the legislative-
)si- ‘ ‘ ‘history of FACA shows that Congress intended for the public
to have access to section 10(b) materials before or af the.

ar B
- meeting for. which they were prepared.
Section 10(b) contains unambxguous language that 1dent1-
B , y fies certain materials, and describes in detail the methods and
HS : " location by and st which the Government must make those -
ral . materials available to the pubhc. The applicable materials .
re- o , - include “the records, reports ... working papers, drafts .
iy - : ‘ - or cther documents which were made available to or prepared
the . _ B for or by each advisory committee.” 5 US.C. app. § 16(b).
: - The Government must assure that section 10(b) materials
oes o : “shall be available for public inspsction ard copying at a
hat o - single location in the offices of the advisory committee.” " Id.
not . o The language of section 10(b) mirrors that of section 552(2)(2)
o ' S . of FOIA, which states: “Each agency ... shall make avail-
om- : able for publie inspection and =opying....” 5 USC.
§ 552(a)(2). Disclosure of section £52(a)(2) materials clearly '
her : .. does not require 2 FOIA request, as FOIA requests are
for L ~ needed only for materials not “made available under para-
s ' graphs (1) and ()" of section 552(2). 5 US.C. § 552(a)(3).
rein - Like section 552(a)(2), section 10(b) affirmatively obligates the
ces, : Government to provide access to the identified materials,
\nts regardless of whether a FOIA request has been filed.

‘ach | - With regard to the timing of the release of section 10(b)
: : - materials to be made available to the public, the Government
has assured the court that, except in truly unusual circum-

-for L o
and . gtances, HHS's practice is to release those materials before or
ory : _' - on the date of the advisory committee meetmg for which -
. $0 ' : ~ those materials were prepared. FACA requires no less.

‘ ' : Congress passed FACA to open the adwsory committee
aue:
om- accord with the Department's Freedom of Information Act
v in regulation.

4 CF.R. § 1L6(=) (1991).
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~ US. Department of Jusﬁcc ‘

Washington, L C. 20530

‘Memoxandum ATTORNEY-CLIENT mvimcnb/mwomy WORK PRODUCT

To: . Vincent Foster 4
Deputy Caunsel to the PreSLdent

‘ stephen Neuwirth .
'-A55001ate Counsel to the President

From: David J. Anderson
Director, Federal Programs Branch
, ClVll Div1s1on : ‘ -
Re: ',:Issues Relating to the Document Dlsclosure Provision of
the Federal Adv1sorx cOmmltteg Act

' You have asked that we analyze the obllqatlons of the Task

‘Force on National Health Care Reform to make documents available

to the public under the provisions of the Freedom of Information
Act ("FOIA") and the Federal Advisory Committee Act ("FACA").

The issues are specifically raised by the March 17 request for
documents by two of the plaintiffs in American Ass'n of

‘Physicians and Surgeons, but we canvass the area more

comprehenslvely below.

Section le(b) of FACA requires public dlsclosure of all

- records "made available to or prepared for or by" an advisory

committee, unless exempted from disclosure. Accordingly, there
is a two-part process for determining what documents must be

released undexr § 10(b).  First, it must be decided whether a

given record is a Task Force document. Second, a decision must

‘be made whether to withhold these records and, if so, under what

FOIA exemption. Of particular concern is the question of the

“extent to which the Task Force may withhold documents under the

deliberative process pr1v11ege of FOIA exemption 5 or under a

constltutionally—based Presidential prlvxlege.

A. Procedure for Respogalng to FOTA Eegg ests

As discussed in the accompanying memorandum, the D.C..
Circuit in Food Chemical News v. Department of Health and Human
Services, 980 F.2d 1468 (D.C. Cir., 1992), held that parties are
not required to file a FOIA request to obtain non-privileged
documents under § 10(k). An- adv1sory committee has an

. affirmative obligatlon to make its non-privileged documents

publicly available without such a request. If the Task Force

presently is not in custedy or control of any pr1v1leged ' ‘\f’
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S a technxcal matter, other than, perhaps, to report that
responsive materials are located at a glven location for }
review. ‘

The ¥Qod Chemical News court, however, strongly indicat®q
- that a FACA comnmittee can require a FOIA request for “those
materials that the agency reasonably claims to be exempt from
disclosure pursuant to FOIA." Food Chemical News, 980 F.2d at
1469. Denial of such a FOIA request then may. trigger an
. administrative appeal process that may culminate in federal court
~ litigation.

: Dependlng on the numbers of documents to which plalntiffs
are entitled under . § 10(b), the Task Force can (although is not
required to) simply send plaintiffs the’ requested documents.
Alternatively, the Task Force could decline to produce any
documents under FOIA and simply advise the requestors that all
Task Force documents arelavailable'in'a given location.  Or, the' .
Task Force could send certain documents to the plaintiffs as ‘
courtesy (for example, the charter of the Task Force) and dlrect
the plalntlffs to the document readlng room for all other Task
Force materials. : :

- If the Task Force intends to wlthhold prlvileged &ocuments,
a response should be provided within the requisite ten day
period. 5 U.S8.C. § 552(a)(6)(A). That response should generally

_1dentify the sorts of documents responsive to_the request which—— — —-—

are withheld and the grounds for doing so. If the Task Force
withholds any documents, it should notify plaintiffs of the
procedures for an administrative appeal of this decision. The
White House component to which the Task Force is "assigned" will
not have regulations governlng FOIA, because it will not be FOIA
agency. In this case, there is no reason why it cannot borrow
the appeal procedures of another component that is subject to
FOIA. Under 5 U.S.C. § 552(a)(6)(A)(li}, the Task Force would
have to decide any such appeal within “twenty business days.
Normally, plaintiffs would not be able to challenge withholding
of documents in court until they had exhausted this admin-
istrative appeal process. Sege Oglesby v. Department of the Arny,
920 F.2d 57 (D.C. Cir. 1990). Given the time frame involveqd,
however, plaintiffs might seek judicial review prior to
exhausting their remedies by arguing that, otherwise, they would
be denied meanlngful relief. ‘

B. Aggllcabllltx of Section 10(b) to the Task Fgrcg

An argument can be made that the “subject to section 552 of .
Title 5" language of § 10(b) exempts non-FCIA agencies, such as
certain components of the Executive Office of the President to
which the Task Force may be "assigned" and, thus, the Task Force -
ltself from FACA‘S document access requirements Such a result

COPY

P




AL AR e R Wtk 2 e W

access provisions. We belleve that such a position Would ot
ultimately prevail. Food Chemical News,. 980 F.2d 1468.
the first place, such a result would be contrary to the intens
Congress to open advisory committee deliberations to the public.
‘Nor would it make much senze for Congress to require such FACA
committees to conduct open meetings, but zllow them to shield
their documents from the public. If open committee meetings are

to be truly meaningful for the publie, interested persons should
presumably have access to the documents at issue in these
meetings. See Food Chemical News, 980 F.2d at .1472. As a

result, we conclude that Task Force documents, except those. .
protected by a privilege, are subject to public inspection "untll
the Task Force ceaSes to exist " § 10(b) -

C. Scope of Sectlon 10{h)

, The- dlfflculty in applying § 10(b) to the Task Force arises
in construing the requirement that records "made available to or
prepared for'" the Task Force be subject to disclosure. FACA's
legislative history offers no 1nterpret1ve gquidance and no cases
have dealt with the question. The issue is further confused by
the fact that Task Force members may act in multiple official
capacities. 1In the course.of their other duties, Task Force
members undoubtedly receive documents that might be relevant to
the work of the Task Force. Section 10(b) cannot logically
extend to all materials in the possession of individual Task
Force members which might relate to health care reform issues.
Nonetheless, determlnlng in what capacities Task Force members
act when they receive such documents may not be a sinple ‘task.

1. Documents in the Possession of the Task For e

As an 1n1t1al'matter, it seems clear that any documents in
the possession of the Task Force as a group are "available to" )
the Task Force. Magaziner Decl. § 22 states that mail sent to }
the First Lady and Mr. Magaziner cn health care issues has been |
handled by the ™intake center." This intake center is apparently |
part of the Task Force's office. Accordingly, ve bellieve that |
documents stcred within this Task Force rep051tory are "avaxlable~g

to" the Task Force and subject to § 10(b), even if the Task FPorce
- members have not read them. ,

Slmllarly, any records that have actually been distributed
to all Task Force members in their Task Force capacities are
subject to disclosure, unless privileged. Such records might not

- be housed in the intake center, but any documents that have been
in the possession of each Task Force member, even if temporarlly,.
are Task Ferce documents, subject to dlsclosure unless o

COPY
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: A more difficult issue is presented when documents a
have been) in posse551on of some, but not all, Task Force \
Menbers.  As a prellmlnary matter, records made available to
Force members in their separate capacities as high-ranking
government officials should not be regarded as Task Force .
documents, We would expect, for example, that most health care
related decuments made available to the First Lady and Ira .
‘Magaziner were furnished to them as either a member of the Task
Force, or, in Mr. Magaziner's case, head of the working group.

It may well be, however, that many health care related documents
made available to other Task Force nembers, such as Secretary

~ 8halala, were furnlshed to them in thelr non-Task Force
capacitles.

That being said, an argument could be made that § 10(b)

-applies only to documents provided to the Task Force as a whole =-
- that is, to every Task Force member. Section 10(b) refers to
documents made available to the Yadvisory committee," gee FACA, §
3(2), rather than, for example, "advisory committee members." To
some extent, this question parallels an issue discussed
previously about whether some, but not all, Task Force members
could meet without public notice. We expressed concern that
_leldzng the Task Force into informal "subgroups" for meetings
might be seen as c1rcumvent1ng FACA and the Court's Order.

- Similarly, if an advisory committee could shield its documents
gimply by refraining from distributing them to all members, the
statutory goal of openness would arguably be frustrated.

To be sure, one could\hypothesize a "typical" FACA committee
~in which individuals representing private interests ("balanced"
" out in the committee as a whole) each receive documents from

their interest group allies containing facts and evidence for
discussion purposes. Althcugh the documents are not generally
circulated, it is not difficult to assume that Congress would
"have 1ntended the public to have access to such documents so that
it could determine the extent to which private interests were at
work on the committee. The bétter view, therefore, is that
documents made available to one or more Task Force members are
Task Force documents as such documents may play a role in the

- Task Force's deliberations as a whole. As we discuss below, many
such documents may be subject teo a clalm of privilege.

3. Working Groug Bccumgnts

The ‘working group has been held not to be a FACA committee
. and is therefore exempt from the document disclosure provision of
- FACA. Documents created or received by the working group are not
- covered by § 10(b). Nonetheless, any working group documents
which are prepared for or made avallable te the Task Force are

COPY
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those documents must be released, unless privileged.

-4, DOuumentS Available to Mr Magaﬁiner :

Documents recelved by Mr. Maga21ner present a comewhat more'
difficult issue, because Mr. Magaziner serves a dual rcle as Task
Force member -and head of the working group. In order to preserve
the confidentiality of worklng group documents, it will be
necessary to draw a bright line between those documents received
by Mr. Magaziner 'in his capacity as head of the working group,
and those macde avallable to him as a Task Force member.

We recommend drawing the line sharply in favor of Mr.
Magaziner's capacity as head of the working group Speclflcally,
we believe it should be presumed that Mr. Magaziner receives all
documents 'in his capacity as head of the working group unless he

- takes affirmative steps to make such materials available to the’
Taskx Force.  Cf. Natiomal Anti-Hunger Coalition v. Executive.
Committes _of the President's Private Sector Survey on Cost
Control, 557 F. Supp. 524 (D.D.C. 1983) (FACA committee members
chaired task forces found not to be covered by FACA). Such a
view is supported by the fact that the work of the Task Force is.
far more limited than that of the working group. Most of Mr. :

. Magaziner's day-to-day dealings apparently’ involve the worklng '
group and not the Task Force itself.

D. vallabll;ty of thg Deliberative Process Privilege

- Once it is determined that a document is a Task Force
document within the meaning of § 10(b), it may only be withheld
if it falls within a FOIA exemption. The question has arisen
whether the Task Force may withhold under § 10(b) materials
covered by the deliberative process pr;vzlege of FOIA exemption
5. In his order, Judge Lamberth assumed, without analysis, that
the deliberative process privilege does apply to advisory = .-
committee documents. This assumption provided the basis for his
finding that § 10(b) did not vxolate the separatlon of powers as
,applled to the Task Foxrce.

1. Apgllcatlgn of the Del;be;ative oncess Pr;vzlege to
Advisgory Committees

Judge Lamberth's holding marks a departure from views :
expressed in other cases in this District as well as the position
~ taken by the Department of Justice that the deliberative process
privilege does not apply to advisory committee documents. The
wording of § 10(b) itself suggests that Congress did not intend
to permit committees to withhold deliberative materials. Section
10(b) specifically requires advisory committees to release their
"drafts" and "working papers." These materials are per se

COPY
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permit w;thholdzng under Exemption. 5. Exemption 5 itsel only
applies to "1nter-agency" -or "1ntra-agency" documents.
‘advisory ccmmittee is not an agency, it is doubtful that
Exemption 5 applies to documents ‘prepared by an advisory
committee. In additicn, the entire purpose of FACA, as eviden
by the legislative history, is to open up the deliberatlons of
advzsory commlttees to public scrutlny. ’

Finally, two judges in the. District of Columbla have :
considered this issue. In Wolfe v. Weinberger, 403 F. Supp. 238,
242-3 (D.D.C. 1975), Judge Richey explicitly held that Exemption
5 does not apply to advisory committee documents. More recently,
Judge Joyce Green described as "entirely unpersuasive“ the
argument that the deliberative process exemption may shield
advisory committee documents. ﬂggQ;gg;ggﬁbggél_ﬁggggggigg“gk
Department of Justice, 691 F. Supp. 483, 495 (D.D.C. 1988), aff'd

sub nom. on_other grounds Egbllc 01tlzen v. _Department of
Justice, 491 U.S. 440 (1989) '

In litigation, the Justlce Department has con51stently taken'
the position that advisory committees may not withhold delibera-
tive documents under Exemption 5. This is the position the
Department took before the D.C. Circuit in National Anti-Hungex
Coalition v. Executive Committee of the President's Private =
Sector Survey on Cost Contyrol, 711 F.2d 1071 (D.C. Cir 1983). 1In
the Washington legal Foundation case, the Department argued this
position in both the District Court and the Supreme Court,
*Establishinq this point was critical to. our argument that the
application of FACA to Presidential commissions was an
unconstitutional infringement on Executive powers. We argued
that, because FACA does not permit invocation of the deliberative

~ process privilege, it infringes upon this Executive power when
applied to Presldentlal commissions. .

2. ggllcatlon of the Dellberaglve Process Pr1v11ege to
‘ the Forc

While we therefore disagree with Judge Lamberth's view of
the applicability of that part of exempticn 5, we reach the same
non-disclosure conclusion by a different route. The other side
of Judge Lamberth's exemption 5 coin is thet separation of powers
requires recognition of a deliberative process privilege in the

" context of a presidential advisory commlttee. - Cf. United States
v. Nixon, 418 U + 683 (1974). ' '

~ There are three purposes for the dellberatlve process
pr1v1lege. 1) to encourage open, frank discussions on matters of
policy; 2) to protect against premature disclosure of prOposed v
policies before they are adopted and 3) to protect against public
confusion that might result from disclosure of reasons and
rationales that were not in fact ultimately the grounds for the

COPY
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-agency's action. gussgll Vi Qgga;;mgn; gf the j
F.2d 1045, 1048 (D.C. cir., 1982). Application of the pn
. to Task Force documents should reflect these policy
conslderatlons
. In brief, the dellberat1Ve process priv11ege applies. to™
naterials that are both "predecisional® and "deliberative." EPA
v. Mink, 410 U.S. 73, 88 (1973); Wolfe v. Department of Health
and Human Services, 838 F.2d 768, 774 (D.C. Cir. 1988) (en banc).
The former requirement is easily applied in this context, and the
- D.C. Circuit has held a document to be deliberative if it '
"reflects the give-and-take of the consultative process." Access
gegorts v. Department of Justice, 926 F.2d 1192, 1195 (D.C. Cir.
'1291) .. Generally, factual material contained in a deliberative
document must be disclosed while opinion can be withheld, Mink,

- 410 U.S. at 88. Yet, the rule cannot be applied mechanically.

- Wolfe, 839 F.2d4 at ?74 When release of the factual materials
"would expose an agency's decxslonmaklng process in such-.a way as
to discourage candid discussion within the agency and thereby
undermine the agency's ability to perform its function," the -
factual material may be withheld. Quarles v. Department of the
Navy, 893 F.2d 350, 392 (D.C. Cir. 1990) (quoting Dudman
Communications Corp. v. Department of the Air Force, 815 F.2d
1565, 1568 (D.C. Cir. 1987))}. The same is true if factual
. information and opinion are so inextricably intertwined that they
.cannot be segregated.

It is dlfflcult to’ discern which Task Force documents are
subject to deliberative process privilege in the abstract.
Plainly, however, Judge Lamberth's motivating concern about
confidentiality of the advice formulation process suggests that
documents prepared by the Task Force itself for purposes of its 4
deliberations desxgned to arrive at recommendations for the //W
President would be pr1v11eged. It would be anomalous to permit .~ .
the Task Force to deliberate in private but then require it to. - =/
release the substance of those deliberations in writing. Indeed, e
. such documents may well be subject to a claim of presidential 'xﬂf'
communications privilege, but Judge Lamberth's implicit
recognition of such a privilege in his constitutional analysis of /
the advice-formulation work of the Task Force does not require
the Task Force to made a formal claim of it.

The dellberative prOCess prxvzlege wotld also apply to .—
certain materials provided to the Task Force by other Executive
Branch officials. In the same opinion that concluded that a FACA
committee could not generally claim deliberative process
protection over its documents, the Office cf Legal Counsel.
concluded that agency documents transmitted to a FACA committee
would be subject to deliberative process prxvmlege protection if
scught from the Task Force. Moreover, the D.C, Circuit has held i
that agency materials covered by the deliberative process My
privilege retain their privileged status even after they have . WJ

v i
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_been disclosed to an advisory committee.

hction Project v. Washburn, 535 F.2d 101, 107 (D.C. cir.

materials created by the worklng group for the Task Force.
" FACA, as soon as the working group makes, for example, an
analysis of policy options available to the Task Force, they a
‘subject to disclosure. PRecause the working group is not an
agency, their materials would not normally be considered to be

. "intra- or 1nter—agency" for purpcses of the dellberatlve process
privilege.’

It is not enﬁirely élear‘whather the court has left an
- opening for such an argument. In one of the most confusing
‘passages of his opinion, Judge Lamberth stated:

Section 10(b) is also constitutional since the
deliberative process exemption of the [FOIA] will allow
the advisors the GOnfldentlallty they need to enablé
the President to perform his obligations. This section
also addresses the product of the working group as all
materials prepared for as well as by the Task Force
shall be made available to the public. Thus, the
public interest in ensuring that special interests do
not overly affect Task Force or working group
activities will be preserved. :

Slip op. at 25—26 (emphasis in orlglnal) Judge Lamberth
 probably did not specifically consider whether the deliberative N
process privilege would apply to working gicup documents that are
made available to the Task Force because he accepted Mr.
Magaziner's statement that such materials would be factual, and
thus not ordinarily subject to the privilege. That admittedly
does not explain the third sentence of the paragraph. With-
holding working group documents presented to the Task Force wvuld
not necessar;ly impair the public's ability to ensure that
special interests do not overly affect the Task Force or the .
working group. Public disclosure of documents presented by the

public to the Task Force or worklng group would serve that
: purpose.A _ . .

If, as’ Mr. Magazlner has suggested dccuments presented to
the Task Force from the working group are factual in nature, they
are presumptlve y disclosable. However, dependlng on the

' In 197s, Congress amended FACA expressly to reverSe‘the

. Washburn Court's ruling that an advisory committee may close its
~ meetings to conduct deliberations. However, these amendments do
not disturb the Court's separate holding that an agency's
deliberative documents remaln prlvileged in the hands of an

adv;sory commlttee
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document, it is quite possible that the presumption can bd
overcome. If these documents are factual but reflect th

F.2d at 392-93 (cost estimates prepared by the Navy are
dellberatLVe) . If other documents go further and contain poll
options or even recommendations, the argument in favor of
claiming deliberative process is even stronger. Public
disclosure could chill the candor by which staff report facts. or
policy options to those regarded as superiors. See Quarles, 893
F.2d at 393, Moreover, because the fact gathering and option
selection process is an integral part of the system that the
President has chosen te assist him in exercising his -
_constitutional powers, a claim of privilege has constitutional
dimensions. Given Judge Lamberth's constitutional line between
fact gathering and advice formulation, we hesitate to rely on
this latter point alone to support a claim of privilege, but the’
constitutional arguments made in our appeal brief might help
shape a framework for deallng with documents that may not have
been spec;f;cally addressed in Judge Lamberth's oplnlon and
crder. -

E. A&Specific Eespoase to Plaintiffs‘ FOIA Réggest'

We add, in concluslon, our thoughts on an appropriate
response to each of the six requests made by the AAPS, which are
broader and encompass the six requests made bj the American
- Council for Health Care Reform '

a..' The charter is, of course, a Task Force<document and
should be prcv;ded to plalntlffs. . ‘ -

b. The second request which parallols § 10(b), has been
discussed above. We note, however, that plaintiffs ask for
docunents that "will be" made available to the Task Force.
Ordinarily, FOIA requests are not handled in a prospective

~nature; agencies have no continuing obligation to supply
documents in response to a FOIA request after a reasonable search
is made. However, the Task Force, under Food cChemical News, has
a continuing obligation to make its documerts publicly available.
We do not believe that the Task Force has an obligation to inform
the vequestors each time a prlvzleged docurent comes into its
possessxon.

c. Schedules and agendas of the Task Force would
'ordlnarlly be Task Force documents. I1f, however, the Task Force
intends to conduct its meetings thhout a written agenda, it has
no obllgatlon to create one.

d. This. request largely overlaps the second one to the
extent that working group or cluster group documents are made
aVallable to the Task Force, and 15 dlscussed in detail above.

9



them, such documents need not be disclosed

e.. Assumlng schedules and agendas of worklng and ¢ uster
' group meetings exist, the Task Force has rno obligation to
them available to- plalntlffs unlees the schedules and agendas o
the working»groupsfare made aVailable to the Task Force.

. f. The Task Force has no obllgatlon to provide the
requestors with the names and background histories of all
consultants or advisors to the Task Force unless such information
has been made available to the Task Force in a written form. The
Task Force need not create documents to comply W1th this request,

10

COPY



. US Depamnent of Justice

Shinguon, DC mo
CIVIL DMSIOQ

PEDERAL PROGRAMS BRANCH

FAY TRANSMITTAL COVER SEEET -

3
‘DATE: . /4{/93

e %W‘; s

N FAX m;:gg o | ‘/56*9279

' FROM: \IC—v'ﬁ“ &Tm._i

Fax No. (202) 616w8202 (I-OCAL) - 369-82(?2 (FT8)

oth ?DOOR

mm ARE A ‘I‘OTLL OF_ ! PSG!& INCLWINQ ?ﬁIS COVER PAGE IN THIE

?RANS!‘SIS SION.




MY WL U N vt v

' -
Dr. Jane M.
Executive Djrector
Association/ of American Physicians and Surgeons, Inc.
)oson Blvd. Suite 9 « o
Z. 85716 ‘

prd
C
A

; ~  Re: Requést for Documents ‘and Iﬁforﬁation
Dear Dr. Orient' » o S E:{jfLﬁ&

on behalf of the President's Task Force on National Health f

' Care Reform (the "Task Force"y, I am™ mile Ur~Moereh-d7,
-1 request for documents and 1nformat10n pursuant to the
- Federal Advisory Committee Act (“FACA"), 5 U.S.C. App. 2 § 10(b)

and -the Freedom of Information Act (“FOIA“), 5 U.8.C.  § 552. The
Task Force received your redquest on March 18, [Steve- you may

want to verify this; only the AMHCR FOIA request was date st amned
on ny copyl . o

‘With regard to your request under FACA, the Court in
-Association of American Physicians and Surgeons (AAPS), et 'al. v..
" Clinton, et al., No. 93-0399 (D.D.C. Mar. 10,  1993) held that the
- Task Force is an advisory committee under FACA. Although the

defendants believe that ruling to:-be an error as a statutory and
constitutional matter, and have appealed it to the United States
Court of Appeals for the District of Columbia Circuit, the Task
Force intends to make non-exempt documents which have been and
will be "made available to or prepared for or by" the Task Force,
FACA, § 10(b), available for public 1nspection and copying
(Request 2). As explained in greater detail below, the Court's
Opinion permits the Task Force to withhold documents covered by
privileges. protecting deliberatlve processes and. Pre81dential
communications.

‘The Task Force has established a publlc readlng room located
in Room 101G of the Humphrey Building, U.S. Department of Health
and. Human Services, 200 Independence Ave., S.W. The reading room
is open to the public between the hourxs of 9:00 a.m. and 5:00
p.m. Monday through Friday. Please contact Steven Pigecon at

© (202) 690-7000 in order 'to arrange for access to the reading
roem. : .

The Task Force's 1ntake center has received over 50,000
pieces of correspondence from the public and is now receiving
several thousand letters dally. These and other documents that
have been received and reviewed are beinyg moved into this reading
room for public inspection. The Task Force will send newly
‘received or created non-exempt Task Force documents to the
reading room periodlcally after they are revieved.

) In particular, the Task Force's charter (Request 1), agendas
of any of its nmeetings (Request 3} and non-exempt Task Force
-documents (Requests 2 and 4) will be available in the reading
. Yoom. ‘ ,
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The Court also held that the interdepartmental wor 1ng group i\
is not an advisory committee under FACA. The Task Forcq regards '2§
Request 4 to seek a subset of the documents sought in Reguest 2. é;i
.b

However, to the extent that you request documents not s umed ’
under Request 2 that were made available to or prepared fowr or byﬁ

the working group or its cluster groups, they are not subjec

disclosure .under § 10(b). In particular, the documents requested

in Requests 5 and 6, if they exist at all, would be working group

records, not documents made available to the Task Force that are
subject to disclosure. As you are probably aware, however, the

nanes of persons on the worklng group and its consultants have

been made publlc. : V ¥

In accordance with FACA, § 10(b), 5 U.5.C. § 552 (b) and the

'.Court s Opinion and Order, the Task Force has and will withhold

documents determined to be covered by privileges protecting.
deliberative processes and Pre51dent1al communlcatlons and othex

applicable privileges.

: In partlcular, the Task Force is w1thhold1ng the categories
of documents listed below. The Task Force may withhold
additional categories of material determined to be pr1v11eged
that have not yet been created or reviewed ' S

1..‘ Personal letters submitted by members of the public to
the Task Force that contain, for example, descriptions of health
problems and financial information are withheld pursuant to 5

- U.S.C. § 552(b)(6)7

2. Personal letters, many attaching resumes, submitted by'
nmembers of the public offering to help the Task Force are
w1thhe1d pursuant to 5 U.S.C. § 552(b) (6}

- 3. Coding and routlng sllps for correspondence received by
the intake center are withheld pursuant to 5 U.S.C. § 552(b)(2);

4, Background and options papers prepared by working group
members and seen by Task Force members or the President related
to national health care reform are withheld pursuant to . ‘
privileges protecting deliberative processes and Presidential
communications. See 5 U.S.C.«§ 852(b) (5] and AAPS, slip op. at
18-26. ' '

Insofar as your request may be based on the FOIA, that
statute applles only to records maintained by "aqenc1es" within

"the Executive Branch. See 5 U.S.C. § 552(a)(3). Neither the

Task Force nor the 1nterdepartmental working group or its
"cluster" groups are agencies for purposcs of FOIA because their
functions are, respectively, to advise and to assist the
President. See Kissinger v. Reporters Comm. for Freedom of the
Press, 445 U.S. 136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C.

© Cir. 1993). The Task Force, working group -and "cluster" groups

2
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are, therefore, not subjéct to FOIA.

cc

Kent Masterson Brown

‘Frank M. Northam
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' Re: Request for Documents and Information

Dear Mr. Shaker‘

" On behalf of the President's Task Force on National Health
Care Reform (the "Task Force"¥, I am responding to your March 17,
1993 request for documents and information pursuant to the :
. Federal Advisory Committee Act ("FACA"), 5 U.S.C. App. 2§ 10(b) -
and the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552. The:
Task Force received your request on March 18, ‘ o

Wlth regard’ to your recquest under FACA, the Court in
Association of American Physicians and Surgeons (AAPS), et al. v.
~Clinton, et al., No. 93-0399 (D.D.C. Mar. 10, 1993) held that the
Task Force is an advisory committee under FACA Although the

. defendants believe that ruling to be an error as a. statutory and
- constitutional matter, and have appealed it to the United States
~ Court of Appeals for the District of Columbia Circuit, the Task
 Force intends to make. non-exempt documents which have been and ‘
will be "made available to or prepared for or by" the Task Force,:
FACA, § 10(b), available for public inspection and copying
(Request 2). . As explained in greater detail below, the Court's
Opinion permlts the Task Force to withhold documents covered by
privileges protectlng deliberatlve proce sses and Presidential
communications. .

The Task Force has establlshed a publlc reading room located
in Room 101G of the Humphrey Building, U.S. Department of Health
and ﬁuman Services, 200 Independence Ave., S.W. The reading room
is open to the public between the hours of 9:00 a.m. and 5:00
p.m. Monday through Friday. Please contact Steven Pigeon at
(202) 690-7000 in order to arrange for access to the readlng
room. : .

The Task Force's intake center has received over 50,000
pieces of correspondence from the public and is now receiving
several thousand letters daily. These and other documents that

* have been received and reviewed are being moved into this reading
room for public inspection. The Task Force will send newly

. received or created non-exempt Task Force documents to the .
reading roonm perlodlcally after they are reviewed.

In partlcular the Task Force's charter (Request 1), agendas
of any of its meetings (Request 3), records, reports, transcripts
~and minutes of Task Force meetings 1nvolv1ng factuflndlng and
fact—reportlng (Request 4) will be avallnble in the readlng room.
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' cc: Kent Masterson Brown

Thé Court also held that the interdepartmental workirg group
lS not an advisory committee under FACA. The documents réquested d&
in Requests 5 and 6, if they exist at all, would be workiig groupf37 =

«records, not documents made avaxlable to the Task Force thgt are

subject to dlsclosure.

In accordance with FACA, § 10(L), 5 U.S.C. § 552(b), and the
Court's Opinion and Order, the Task Force has and will withhold
documents determined to be covered by pr1v11eges protectlng
deliberative processes and Presidential communlcatlons and other
appllcable pr1v1leges. o

- In particular, the Task Force is withholding the categories
of documents listed below. The Task Force may withhold

additional categories of material determined to be priv11eged

that have not yet been created or rev;ewed.

,1, Personal letters Submltted by nembers of the publlc to

‘the Task Force that contain, for -example, descriptions of health

problems and financial information are WLthheld pursuant to 5

| U.S.C. § 552(b)(6)

2. Personal letters,'many attaching resumes, submitted by
merbers of the public offering to help the Task Force are.
withheld pursuant to 5 U.S. C. § 552(b)(6};‘ '

3. Coding and routing sllps for correspondence received by

the intake center are withheld pursuant to 5 U.S. C. § 552(b)(2);

4. Background and OptlonS papers prepared by worklng group

- members and seen by Task Force members or the President related

to national health care reform are withheld pursuant to .
privileges protecting deliberative processes and Presidential
communlcations. ﬂgg 5 U.S. C. § 552 (b) (5) and AAP s, slip op. at
18 26. _

Insofar as your request may be basei on FOIA, that statute '
applzes only te records maintained by "agencies" within the
Executive Branch. §See 5 U.S.C, § 552(a)(3). Neither the Task
Force nor the interdepartmental working group or its "cluster®
groups are agencies for purposes of FOIA because their functions
are, respectively, to advise and to assist the President. See
Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S,
136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C. Cir. 1993). The
Task Force, working group and "cluster" groups are, therefore,
not sub]ect to FOIA.‘

XHK

Frank M. Northam
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THE WHITE HOUSE

WASHBNGTON

Pt .\\U’ o April1, 1993

'Dr Jane M. Orient

Executive Director
Association of American Physicians
and Surgeons, Inc.

- 1601 N. Tucson Boulevard

Suite 9
Tucson, Anzona 85716

Re Request for Documents and Informanon

| ‘ Dear Dr. Orlent

On behalf of the Presxdent s Task Force on National Health Care Reform (the
"Task Force"), I am responding to your March 17, 1993 request for documents and
information pursuant to the Federal Advisory Committee Act ("FACA"), 5 U.S.C. App. 2

'§ 10(b) and the Freedom of Information Act ("FOIA"), 5 U. S C. § 552. The Task Force .

received your request on March 18.

Wrth regard to your request under FACA, the Court in A_g Qgramgn of American
Physi n ns (AAP 1, v. Clinton, et al,, No. 93-0399 (D.D.C. Mar. 10,
1993) }ield that'the"’I‘ask Force is an advisory committee under FACA. Although the -
defendants believe that ruling to be an error as a statutory and constitutional matter, and
have appealed it to the United States Court of Appeals for the District of Columbia
Circuit, the Task Force intends to make non-exempt documents which have been and
will be "made available to or prcpared for or by" the Task Force, FACA, § 10(b),
available for public inspection and copying (Request 2). As explained in greater detail
below, the Court’s Opinion permits the Task Force to withhold documents covered by
privileges protecting dchberanve processes and Presidential commumcatrons

The Task Force has established a public reading room located in Room 101G of -

the Humphrey Building, U.S. Department of Health and Human Services, 200

Independence Avenue, S.W. The reading room is open to the public between the hours

‘of 9:00 a.m. and 5:00 p.m. Monday through Friday. Please contact Steven Pigeon at
(202) 690-7000 in.order to arrange for access to the reading room.
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w‘._N._M_Wcontam, for_example, descriptions of _health problems and financial information. are

f

In addmon, the Task Force S, charter (Request 1), non- exempt meettng agendas |
(Request 3), and non-exempt Task Force documents (Requests 2 and 4) will be avarlable
in the reading room.

The Court also held that the 1nterdepartmental workmg group is not an advrsory
‘committee under FACA. The Task Force regards Request 4 to seek a subset of the
documents sought in Request 2. However, to the extent that you request documents not

- subsumed under Request 2 that were made available to or prepared for or by the

working group or its cluster groups, they are not subject to disclosure under § 10(b). In
particular, the documents requested in Requests 5 and 6, if they exist-at all, would be

~ working group records, not documents made available to the Task Force that are subject

to disclosure. As you are probably aware, however the names of persons on the working
group and its consultants have been made public.

“In accordance with FACA, § 10(b), 5 U.S.C. § 552(b), and the Court s Oprmon V
~and Order, the Task Force has and will withhold documents determined to be covered
by privileges protecting deliberative processes and Premdentlal communications and

.. other apphcable pnvﬂeges

In partrcular, the Task Force is w1thholdmg the categories of documents listed
" "below. The Task Force may withhold additional categories of matenal determined to be -
privileged that have not yet been ¢reated or reviewed.

1 Personal letters submitted by members of the pubhc to the Task Force that

‘withheld pursuant to 5 U. S C § 552(b)(6)

2. Personal letters, many attaching resumes, submitted by members of the
pubhc offering to help the Task Force are withheld pursuant to 5U. S.C. § 552(b)(6)

3. . Coding and routing shps for correspondence received by the intake center
- are wrthheld pursuant to 5 US.C. § 552(b)(2);

4, Background and opttons papers prepared by working group members and seen
by Task Force members or the President related to national health care reform are
withheld pursuant to privileges protecting deliberative processes and Presidential
communications. See 5 U.S.C. § 552(b)(5) and AAPS, slip op. at 18-26.

Insofar as your request may be based on FOIA, that statute applies only to
records mamtalned by “agenc1es" within the Executive Branch See 5US.C. § 552(a)(3).
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- working group and “cluster”, groups are, therefore, not subject to FOIA

H

Neither the Task Force nor the interdepartmental working group or its “cl
are agencies for purposes. of FOIA because their functions are, respectively} to advise
and to assist the President. See Kissinger v. Reporters Comm, for Freedord,of the Press, &/
445 U.S. 136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C. Cir. 1993). The Ta: Force,

Smcerely,

Qg@g\

% Bérnard W. Nussbaum
' Counsel to the President

cc‘:v Kent Masterson Brown
Frank M. Northam
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THE WHITE HOUSE

 WASHINGTON,

April 1, 1993

' Mr. William H. Shaker e

Executive Director -

" American Council for Health

Care Reform

- 5155 North 37th Street

Arlington, Virginia 22207 :

Re: ReQuést for Documents and Information

‘ Dearw MI Shaker

On behalf of the Pre31dcnt S Task Force on Natlonal Hea]th Care Reform (the
"Task Force"), I am responding to your March 17, 1993 request for documents. and
information pursuant to the Federal Advisory Committee Act ("FACA"), 5 U.S.C. App. 2
8 10(b) and the Freedom of Information Act (“FOIA") SUS.C. § 552. The Task Force -

recexved your request on March 18.

With regard to your rcquest undcr FACA, the Court in Assogangn of Amenca
Physicians and Surgeons (AAPS), et al. v. Clinton, et al.,, No. 93-0399 (D.D.C. Mar. 10,

11993) held that the Task Force is an advisory committee under FACA. Although the

defendants believe that ruling to be an error as a statutory and constitutional matter, and
have appealed it to the United States Court of Appeals for the District of Columbia
Circuit, the Task Force intends to make non-exempt documents which have been and

~will be "made available to or prepared for or by" the Task Force, FACA, § 10(b),

available for public inspection and copying (Request 2). As explained in greater detail
below, the Court’s Opinion permits the Task Force to withhold documents covered by
privileges protecting deliberative processes and Presidential communications.

The Task Force has established a public reading room located in Room 101G of
the Humphrey Building, U.S. Department of Health and Human Services, 200
Independence Avenue, SW. The reading room is open to the public between the hours
of 9:00 a.m. and 5:00 p.m. Monday through Friday. Please contact Steven Plgcon at
(202) 690-7000. i in order to arrange for access to the reading room.. : 4
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In addmon, the Task Force’s charter (Request 1), non-exempt mectmg agendas
(Request 3), and records, reports, transcripts and minutes of Task Force meetings
_involving fact-ﬁndmg and fact~rep0rtmg (Request 4) will be available in the reading

~ roomi.

The Court also held that the int‘érdepartmental workingr group is not an advisory
committee under FACA. The documents requested in Requests 5 and 6, if they exist at
all, would be working group records, not documents made avar]able to the Task Force

that are subject to disclosure.

In accordance with FACA, § 10(b) 5US.C. § 552(b) and the Court’s Oplmon |
and Order, the Task Force has and will withhold documents determined to be covered
by privileges protecting deliberative processes and Presrdentlal commumcatlons and

other applicable privileges.

A}

: - In partlcular, the Task Force is w1thhold1ng the categorres of documents listed -
- below. The Task Force may withhold additional categories of material deterrmned to be
prmleged that have not yet been created or reviewed. _—

1. Personal letters submitted by members of the public to the Task Force that -
contain, for example, descriptions of health problems and financial information are
wrthheld pursuant to S U.S. C § 552(b)(6)

2. Personal letters, many attachmg resumes, submitted by members of the
public offenng to help the Task Force are withheld pursuant to 5 U. S C. § 552(b)(6);

' 3. Codmg and routing shps for correspondence received by the intake center
are wrthheld pursuant to 5 US.C. § 552(b)(2);

4 Background and optxons papers prepared by ‘working group members and s seen .
by Task Force members or the President related to national health care reform are
withheld pursuant to privileges protecting deliberative processes and Presidential
communications. See 5 U.S.C. § 552(b)(5) and AAPS, slip op. at 18-26.

Insofar as your request may be based on FOIA, that statute applies only to
records maintained by "agencies" within the Executive Branch. See 5 U,.S.'C, § 552(a)(3).
Neither the Task Force nor the interdepartmental working group or its "cluster" groups
are agencres for purposes of FOIA because their functions are, respectively, to advise
and to assist the President. Sece szsmge v. Reporters Comm. for Freedom of the Press,

COPY




445 US 136 (1980); Meyer v. Bush 981 F.2d 1288 (D.C. Cir. 1993) The akk Force
‘workmg group and "cluster" groups are, therefore, not subject to FOIA. '

cc:  Kent Masterson Brown

Smcerely

C T ,
Bernard W. Nossbaum _'

Counsel to the Présidcnt

Frank M. Northam
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001. memo ; Memorandum for J enmfer O'Connor, Office Admmistrator from Beth 03/10/1 993 "P5 3401
Nolan, Associate Counsel to the President. Subject: HHS ) ’ : . -
. Representative on the Health Care Task Force. (1 page) AT ‘ S O ;
- 002. draft . Comments for the last couple of pages of the Brief. (1 page) ' ond p5. 35
‘ 003, fax Fax cover sheet. Stephen Neuwirth to Web Hubbell at 1:40 pm. [Re: a 63/02/ 1993 PS5, SS ,
draft of Magaziner declaranen] (1 page)
O_Q4.xfax . Stephen Neuwirth to Web Hubbell at 1:40 pm. [Re draft of » 03/02/1993 PS5 BS ‘;{ -
' ' Magazmer declaration]. (14 pages) , . ‘
005. note - Talking points on Health Care Task Force ( 1 page) 02/03/1993 PS5 .
006. memo ° - Memorandum from Ira Magaziner to unknown. Subject - Health Care  03/01/1993 PS5 36 C{
V o Reform Workmg Groups~~Catagones of Part1c1pants (1 page) o ' 5
007. memo Memorandum for Jennifer O'Connor, Office Adnnmstrator from Beth ©03/10/1993  PS 3 S -
: Nolan, Associate Counsel to the President. Subjéct: HHS o ’
_ Representative on the Health Care Task Force. (1 page) ‘ . ’
008. fax - Jeff Gutman to Stephen Neuwirth. [Re: Response to Washmgton ‘ - 10/21/1993 PS5 3 S (P

Times Artlclc] (3 pages)

009. memo ‘ Memorandum for Leon Panetta ﬁom Joel Klein and Stphen Neuwm.h. ' 10/28/1994 P5 35 7
' fSubJect Health Care working group documents / Imganon, (1 page) BN S g

010. memo Memorandum for Leon Panetta ﬁ'om Joel Klein and Stphen Neuwirth, 10/28/1994 PS5
/ Subject: Health Carelworkmg group documents / litigation. (2 pages) :

COLLECTION:
Clinton Presidential Records
Counsel's Office '
Nemetz, Miriam
OA/Box Number: CF453

FOLDER TITLE:

- Health Care Task Force Documents Gibson Potentlally Priv. Cop1es [4]
Van Zbinden
2006-0223-F
vz38
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] ’ Freedom of Information Act - [5 U.8.C. 552(b)]
- P1 National Security Classified Information [(2)(1) of the PRAJ. b(1) National security classified information {(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] ) an agency {(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would viclate a Federal statute [(b)(3) of the FOIA]
financial information [(a}(4) of the PRA] . b(4) Release would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President . information [(b)(4) of the FOIA]
and his advisors, or between such advisers [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted i mvaswn of
P6 Release would constitute a clearly unwarranted invasion of . o personal privacy [(b)(6) of the FOJA)
personal privacy [(a)(6) of the PRA] . ) b(7) Release would disclose information compiled for law enforcement
- K ) . - purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulatxon of
of gift. ) financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defmed in accordance with 44 U.S.C.  b(9) Release would disclose geslogical or geophysicalinformatj
2201(3). . ] . conecerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request




Clinton Presidential Records

Counsel's Office”

Nemetz, Miriam

OA/Box Number: CF453

W1thdrawa1/Redact10n Sheet
Clinton L1brary
'~ DOCUMENTNO.  SUBJECT/TITLE DATE 'RESTRICTION
AND TYPE ‘
011. order Photocopy of Judge Royée C. Lamberth's Order in the case of 09/28/1994 PS5 %ﬂ
Association of American Physicians and Surgeons, Inc. et alv. Hrllary
) _ Rodham Clinton, et al. (1 page) : _ ,
_01,2. fax Stephen Neuwuth to Jeff Gutman. [Re: Draft resp'onses to Health n.d. P55 ZLQ O
Care Task Force Freedom of Information Act Requests.] (6 pages) ~ I
013. notev From Steve Neuwirth and Jason Solomon to unknown. Draftfor 06/15/1993  P5 g (Q_ (
’ Discussion: Talking Points on Health Care Task Force Court Order.
_ ( page) . 2
014. note - -Photocopy, Vince Foster to Hillary Rodham Chnton [Re: Health Care 03/14/1993  P5 ?>(,Q - o
' Task Force lawsuit]. (1 page) . . . o |
015. memo ' Memorandum for Christopher Cerf from Kumiki Gibson. Subject 02/13/1995 P5 ‘E(Q g . -
-Document Request Re: Health Care Task Force. (15 pages) : o
COLLECTION: |

FOLDER TITLE:

'

Health Care Task Force Documents Gibson Potentlally Pr1v Copies [4]

Van Zbinden
2006-0223-F
vz58

RESTRICTION CODES -

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute {(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information {(a)(4) of the PRA] .

P5 Release would disclose confidential advice between the President

" and his advisors, or between such advisors [a)(5) of the PRA]}

P6 Release would constitute a clearly unwarranted invasion of
personal privacy {(a)(6) of the PRA] .

C. Closed in accordance with restrictions contained in donor's deed
of gift.

~ PRM. Personal record misfile defined in accordance with 44 U.S.C.

2201Q3).
RR. Document will be reviewed upon request

Freedom of Information Act - [5.U.S.C. 552(b)] .

“b(1) National security classified information [(b)(1) of the FOIA]
b(2) Release would disclose internal personne! rules and practices of
an agency [(b)(2) of the FOIA]
b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
b(4) Release would disclose trade secrets or confidential or fnanclal
" iriformation [(b)(4) of the FOIA]
b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]}
b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA] '
"b(8) Release would disclose information concerning the regulatron of
financial institutions [(b)(8) of the FOIA]
b(9) Release would disclose geological or geophysica
concerning wells [(b)(9) of the FOIA]
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THE WHITE HOUSE N

WASHINGTON

March 10, 1993

MEMORANDUH FOR JENNIFER O'CONNOR
OFFICE OF ADMINISTRATION

. FROM: " BETH NOLAN@,@//V\(SL ) | B
‘ ASSOCIATE COUNSEL TO THE -PRESIDENT

SUBJECT: . HHS Representatives to Health Care Task Force

: You have inquired whether -employees of the Department of
Health & Human Services (HHS) may serve as nondetailees in the
_Executive Offlce of the President (EOP) as HHS representatlves to
the Health Care Task Force. As you know, the General Accounting
office (GAO) concluded in a November 1992 report that agency
representatives may properly be classified as nondetailees.

' Thus, this classification is available for proper agency
~representatives.

Because tbese indlviduals are HHS employees representing HHS
to the Task Force, they must be supervised by HHS personnel, not
EOP,personnel,;so that they may properly represent the interests
- of their agency. So long as this is the case, their assignment
‘to the Task Force as HHS representatlves is consistent with
personnel requirements and the mission of the Task Force.

cc: Steve Neuwirth,~ - |
Associate Counsel to the President.
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DAVID AND ROB

-- 1,e., exclude -- defendants e\ndence Then it would seem 1mportant to have a s
"C" that addresses what plaintiffs are really asking the court to do: namely, to rely

almost exclusively on plaintiffs’ own, after-the-fact "organization" chart and other limited -
evidence. - This subpoint-would explain that plaintiffs have made this motion to limit the .
evidence without ever responding to defendants’ lengthy showing in the merits briefs that
plaintiffs’ "organization chart" and other evidence was inaccurate and/or inadmissible.
Again, it would seem that we would want to emphasize what plaintiffs have done: rather
than respond to defendants’ arguments on the merits -- which go virtually ignored --
- plaintiffs have chosen to make this motion, asking the court to gloss over all of the
admissible evidence and simply accept plaintiffs’ self-created view of the case.
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UNITED STATES DISTRICT COURT
~FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF AMERICAN
PHYSICIANS AND SURGEONS, INC.,
AMERICAN COUNCIL FOR HEALTH
CARE REFORM AND NATIONAL

LEGAL & POLICY CENTER, €civil Actﬂ

| . ‘No. 93-39
Plaintiffs,

V.
HILLARY RODHAM CLINTON, et al.,

)
)
)
)
)
)
y (Judge Lambdxth)
)
g
Defendants. )
A : . )
)

'DECLARATION OF IRA MAGAZINER

I, IRA MAGAZINER, declare and state as follows:

INTRODUCTION

1. I am Senior Advisor;ro the President for‘Policy‘
Deveieémeht. I have been advised'by'myicouhsel in this aetioh
that plalntlffs have sought certain 1nformatlon concernlng the
»Pre31dent’s task force on health care reform (the "Task Force')
‘and- the 1nterdepartmenta1 worklng group created by the’ President
,.1n connection therew1th. This declaratlon 1s lntended to provide
" information in response to that request’ as well as certain
‘1nformatlon that I have been advised by counsel is relevant to
'plalntlffs’ motlon for a temporary restralnlng order.

‘2., Oh‘January 25;~1993, the:President announced the
formatioh of the Task Force to assist him in developing
legislation for cemprehensive health care reform.

3. The President aeked'me to serve as a member of the

Task Force. The Task Force is chaired by the First Lady. The




Task Force also includes the following other nembers:

‘of the Treasury Lloyd Bentsen; Secretary’of Defense Les-f

of Veterans Affairs Jesse Brown; Office of Management and Budged
Director Leon'Panetta; Assistant to the'fresident for Domestic
.Policy‘CarollRasco; Assistant to the-President:for.Economic
Policy Robert RUbin; and Councii of Economic Advisors Chair Laura
 Tyson. These are the only members of the Task Force.

4. The members of the ‘Task Force were present on
January 25 when the Pre51dent announced the Task Force’s
.formation, but no meeting of the Task Force occurred at that time
and no‘bus1ness was conducted or discussed by the Task Force |
members. | |

:5. In addition ‘to serv1ng as a member of the Task
Force/ i'am also leading, at the Pres1dent's request an
‘1nterdepartmenta1 working group that is gathering 1nformat1on
'concernlng the 1mpact of existing health care policies and |
poss1b1e alternatives to those polic1esw The information that is
gathered and analyzed'by_theiuorking group will be used; in turn,
by the Task force in formulatingAits recommendations to the -
- President. Only the Task Force willhhave_authority to forward
recommendations to’the'President, and only.the Task'Force will "
provide advice to the President. The interdepartmental working

group is not charged with reSponsibility for making, and will not




~make, recommendations to the President, and will not otbhed
directly advise him.~'
.+ TASK FORCE MEETINGS

6. No Task Force meetings have been convengd

and none haVe yet been scheduled.

| 7. ;The Task Force intends ﬁe hold several meetings
oﬁce the‘interdepartmentel werkinq group has héd an oppoftunifw
to gather and analyze the 1nformatlon needed by the Task Force to

make 1ts recommendatlons to the Pre51dent.‘

8. The Task Force 1ntends to hold some publlc -
,meetlngs at whlch members of the publlc will have an opportunity
to be heard‘and to learn of the_alternatlves that,the Task Force
isvcoheideriné B - | B

9. No fofmal sub—groups or committees of the Task
AForce have been establlshed ‘and none are presently contemplated.
I have met regularly with the First Lady and, less frequently, |
with»Carol'Rasco, Assistaht‘tq the‘President for Domestic Policy,
to keep them apprised.of fhe working;grOup'e efforﬁs and to
receive their input on the wofkiﬁgvgroup's efforts. Other
members;ef the inﬁerdepérﬁmehtal wOfking greup have, from timeAtO‘
time, been éreéent duringvmy discussions wiph the First‘Lady’end
with Ms.‘Rasco. These meetings do not’in?olve the formulation of

adv1ce or recommendatlons to be. prov1ded to the Pre31dent but

instead are operatlonal and 1nformat10nal in nature.




THE INTERDEPARTMENTAL WORKING GROUP

10. Shortly after January 25, the 1nterdepartm

wlde breadth of outslde oarties be consulted, and tnat'membe
'the“public;and interested organizations nave meaningful-
opportunltles for input. | ‘ |

ﬁ-;ll.l Only federal government employees serye as members
'of tne'interdepartmental worklng group. These federal employees
fall into two.categories. 'The-first categoryvincludes full-
time,_permanent.employees, who work for the Executive Officevof,'
the President,'for'federal agencies, for Members.of Congress or
. for Senate or House committees; I;have arranged for,these |
federal employees to be informed that they'are subject‘tO'the
',conflict.of interest provisions set forth in 18_U.S;C.n§§ 202~
209;_the'Standards of"Ethical;Conduct for Employees of the.
.ExecutiyefBranch; and all related_ethics lawsgand regulations:
As of March iy approximately‘___'such,permanent‘employeeslwere
.serving‘as‘members of the WOrking grOup;‘ These employees have
been prov1ded by the Whlte House and several" agenc1es, 1nclud1ng
the Department of Health and Human Serv1ces, and [TO BE ADDED].

12. The second category of federal employees serving :

as members of the working group includes'"Special goyernment
' employees" who have been employed by an agency or the Executive

office of the President for less than 130 days in a 365-day
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period, either with or‘without compensation.- I have arran
these special government employees to be informed that V
the period of their‘specialvemployment; they are~snbjec‘
‘ iimited version of the conflict ‘of interest provisions s
in l8 U.S.Cl §§'202?209; the Standards of Ethical Qonduct fo
' Emplofeeslof the ExecutivelBranch; and all related ethics laws
and regulaﬁions.V I have also arranged for tnese special
"governnment employees to be informed‘that=they are required to
abide by 11m1tat10ns on publlc speaklng and by appllcable post-
employment restrlctlons. As of March 1, approx1mately S suchv
. special government employees were serQing asnnembers of the

interdepartmental working group. These special government

employees have been retained ‘and provided to the inter;
‘departmental worklng group, by the Whlte House and several
agen01es, 1nclud1ng the Department of Health and Human Services
and [TO BE ADDED]. |

) 13. The worklng group has also retalned a w1de range
of consultants, who attend worklng group meetings on an.
llntermlttent ba51s, elther w1th or without compensatlon. I have
arranged for these consultants to be 1nf0rmed that in connectlon_

| w1th their serv1ces to the working group, they are subject to

some pr0v151ons‘of 18 U.S.C. §§ 201-208; the Standards of Ethical -
Conduct for*Employees of ﬁhe Executive Branch; and all“related
ethics laws and fegulations. These consultants‘have‘not had any
sunervisory role or decisionemaking,authofity in connectioniwith

the consulting“serviceslthey have provided to the working group,




and other agencies, including the Department of Health’a:d Human
’AServiCesvahd (TO BE ADDED].. These cohsulténts come»frbm . wide-
range of b$ckgr5unds, including [TO BE ADDED].
14. Allvdecisioné fo ﬁire permanent employees'and'
spééial government empi@yeés, or to retain consultants, ha?eugéen~
made by the office or agencyvthat has hired of'rétained~the
individﬁal'involvéd.‘ | |
| | ‘15.J Thé ihﬁéfdgpartmentalrworking gfdup héé beén
brganized into fiftgen~"clust¢r" groups, each of which addresses
a subjedﬁ atea relevahtitp.healfh cafe reforh.i To date, fifteen o
- such clﬁséer'group$~have‘been éreétéd or plannéd; énd include
gréups»adareésing new1systéﬁ orQanization; new systen éovefage;‘
-infragtfn?tnré/inteéfaéed healthvplah§; integrati6n of heélth
| ‘programs';nto‘heﬁlsystem; ethi;al fouhdations of a new'system;
.transitiob'to the new system/éhorf-term cost containment;
finaﬁcing; health poiicy initiatives for undefsef?ed popﬁiations;
4méhtai he§ith;%long-term care;j economic impaéﬁ} quantitative
analysis; léggi audit; hﬁmhers audi£; ahd'a draftingfgfoup;
| 16;' Several of thesevciuster groubs have; ih turh,
1been further.divided int§ suercups; The new systenm érganiéatioﬁl
cluster incl@des subgrbups.addressing principles and opefétion of
purchasing qboperativés; health plans, providers and patients in
the new system; speciai issues in pﬁrchésingAcooperatives;

‘governance issues; a global budget; and insurance reform.
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' 17. The new system coverage cluster includes subq,v gﬁT0~

aadfeésing benefits.packages; coveiage«for'wdrking familief; and
 coverage fér léw—ﬁncome and‘non-wérking families. The ‘ 5
infrastructure/integrated health plansiclustgr ihpludes su
~addressing quality meaéuremenﬁ;-infofmatién systems; malpract?
and tort refbrm: aﬁd health care workforce deveiopment. The
~infegration of heélth pfogfamsvcluster incluqes subgroups
addfessing Medicare; the Deparﬁment“of Defense; veterans; federal
empleeeé"health'beﬁéfiﬁs pfograms; andvother ngernmeht health’
.programsl | - |

18.  The cluster addressing the transition to the neﬁ
system includes subgrcﬁéswaﬁdressing aCcelépaéion of new system
jdeveldpmeni; short-term stéps toward administrative
simplification;‘and’intefim'cost'containment.A'The cluster
LaédreSsing underserved populations ihcludes supgrohps addressiﬁér
high‘riék pépulafions; urban/rural popﬁlatiqns; and women and
childfén} The'mehta; health cluster includes éubgroups
éddresging genefits packages; substance‘abﬁse}'children’s
séfvices; and public system impact. .And thé long-term care
Acluster includes subgroups'addressing’ﬁéékgrcund} public caréé"
private care; and'COSt_and revénﬁe. | |

19. These éluste: groﬁps and subgroups.hQQé been =
esfablishea since Januafyyzs at my direction.. The cluster groﬁps<
and subgroﬁps have beén ﬁeeting-regularly as part of an intensive
effort to doéumentAthe impacf of ekistihq health care policiesi

and»tb_géther infbtmation on poésible alternatives.
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meeting.

OPPORTUNITIES FOR PUBLIC INPUT .

21."As noted above, it has been a hlgh prlorlty of ‘the
interdepartmental working group to ensure opportunltles for input
by, ‘and consultation'witﬁ, private citizens end Qrgenizeﬁions~‘
"fepresenting'a broed.fange\of;interests_end'Concerns,\_We have
éought'tozoﬁeh the working:groﬁﬁ.to.ideas’from iiterally all
Corners of the country, and I am aware of no 1nd1v1dual or group
that has been denled an opportunlty to present ideas or
suggesthns.;o the'werklng group.

. | 22. Several mechanisms have been established to

facilitate public input. : Fir.si; has been the establi_‘shii\entbf, an-
"intake center" in the Oid Execﬁti&e office Building in |
Washingtoh, D.C.. This ihtake‘center‘aeCepts letters and phone
»Calle;.aCknOWIedges receipt of all eorreSpondehceE and forwards
aii'informationeandireCOmmendatiché received to appropriate
‘working group members, cleeter gfoups Qr‘eubgroups. It is my .
understahdihg ﬁhat, to.dafe, this intake;center hes received
between 10,000 and 12,b00 pieces ef cdrfespoﬁdenceland severel
| thousand phcne calls. The First Lady aﬁd I have also received
,Aseveral thousand add1t10na1 pleces of correspondence, on health

care issues, addressed directly to our attentlon.
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set up a series of meetlngs with outslde groups, attended
various nembers of the‘interdepartmental'working group. I haée;w“
personally attended many of these neetings; To my‘knewledge, no
other Task Force member has attended any of these'meetinde. A
lzst of the out51de groups that have attended such meetlngs is
attached as Exhibit A hereto. ) o ’

24. I have also part1c1pated 1n a number of other
meetings with representatlves of organlzatlons. Through March 1,
I met with the Washingten Business Group;~the‘ﬁationalvGOVernors'r-
A35001at10n, the Amerlcan Medlcal A55001at10n, the Natlonal |
Committee to Preserve Soc1a1 Security and Medlcare, the Natlonal
Federatlon of Independent Bu51nesses, the Amerlcan Hospltal :
Association; the Natlonal Small Bu51ness Leglslatlve Councll, the
Jackson Hole Group; the Nat10na1 A55001at10n of Publlc Hospitals;
the Health Insurance As3001at10n of Amerlca' the ‘National
Association of'Countles, and Profe551onal Insurance Agents; No .-
tother Task Force members attended any of these meetings.

25. on Febrdary 24, 1993, the~interdepartmental
working group aponsored a meeting on‘”_;;_ ("HIPC") Prototypes
and Stateébased reform effotts, Participants included’ |
representatives of the California‘Pubiic Enployees) Retirement

Systemf the Alpha Center; the Minnesota Denartment of Employee

Relations; Xerox Corporation;  Bank of America; the offices of the




departments of Hawaii, New Mexico, Wisconsin and Arkans

Arizona Health Care Cost Containment Program; the West

.of“SOCiaI.Services: thekciry.of'Milwaukee} the Agency fOr Hea
Care Adminlsrration; Medimetrlx; the California:Major Risk
Medioal Insurance Board;hthe_ﬂealth care Purchaser’s Association;
and the CalifornialDepartment of\insurance. I was the only Task
Force member to attend this meetlng
- .26, - Moreover,,the First Lady has also partlclpated
and’plans.forcher.partlclpatlon; in publlc forums and conferences
addreésinogissues relevant to healfhdcare‘reform.' on February |
11, >1993 the Flrst Lady attended and partlclpated 1n a health
‘care conference in Harrlsburg, Pennsylvanla, sponsored by Senator
'Harrls Wofford and the Pew Charltable Trust - On February 22,
71993, the Flrst Lady attended a forum at Bunker Hill Communlty
College with. representatlves of health dellvery services. ‘The
"Flrst Lady also plans to attend four reglonal health care foramsh
in March 1993 belng sponsored by the Robert Wood Johnson |
Foundatlon.v These forums are now tentatlvely scheduled to take
place in Tampa, Florlda on March 12- in Iowa on March 15; in -
‘Michigan on March 22; and in Washlngton, D. c. on March 26~ 2?.'
CORRESPONDENCE WITH PLAINTIFFS
'27. On February Ya, 1993, Jane M. Orient, M.D.,
executive director of plainfiff Association of American

'Physicians and~Surgeone,‘Inc., wroﬁe‘to the First Lady to

10




Ms. Orient ,stated that her- request was made pursuant to the
Federal Adv1sory Commlttee Act ,Me. Orient also stated that
"[a]dvance notlce of the next meeting and any and all subsequent
meetlngs would be apprec1ated ‘'so that I and other members may -
make plans to travel to WaShington’to_be_in attendance.“ Similar
requests,‘datedAFebruary 9>and Febrﬁary 12, 1993, respectively,
were delivered to the FirstlLady by the Executive Director of
plaintiff'Americen Couneil for Health Care Reform and the
gresideht of plaintiff Natienai Legal & Pelicy Center. ‘§gg
~Complaiht, Exhibits é'end‘D.l '- ‘ ‘
28. Bernard'Nuesbaum, cOehsel to_theePreSident;

resbonded to‘plaintiffs"requests in writing. ASee Complaint
'h Exhibit Ei(fehruary 12; 1993, letter to Assoc1at10n of American
Physicians and Surgeons, Inc.), Exhibit F (February,lz, 1993,
hletter;to'Americaﬂ éouncil.for Health Care Reform) ; EXhibit G
(Februery-ls,A1993,-letterth,Natienal Legal & Pelicy Center),

| f29;‘eIh his lettersrtp plaintiffs, Mr. Nussbaum .advised
plaintiffe of'his office’suepinion'that the Federel Advisory
'temﬁitteefACt does not apply to the Task Force. He also adv1sed
plalntlffs that the Task Force had not yet met that no Task |
Force meetlngs were presently scheduled but that "the task force

will be holdlng some publlc meetlngs at which citizens,

»organizatlonsvand institutions will have an opportunity to

11




attendlng such publlc meetlngs, they should«contact a memyer of
the~white House staff,,Mike Lux, whose name and phone ﬁumber

set. forth in the letters. . o o }

30. I have been 1nformed that none of the plalntlffs
has'contacted Mr. Lux, or any other person afflllated w1th the

Task Force or the 1nterdepartmental worklng group, to. express an .

| 1nterest in attendlng, or to make arrangements for attending,

publlc meetlngs of the Task Force.

: CONCLUSION

- 31. Aithough theiTask‘Force contemplates holding soﬁet_
if not all, of its ﬁeetingsyin public, I believe it is critical

—~— ih lidht of the magnitude of the Task Force’s charge and the

‘short time frame in which it’is operating -~ that the Task Force
and the interdepartmehtal working group be able to retain
V flexibility in their‘operations and be free from formalistic

reportlng or mandatory public meetlng requlrements. I believe

that such requlrements, if 1mposed on elther the Task Force or
the worklng group, would 1mpede the Task Force s ability to
address, w1th1n the tlme frame set out by the Pre51dent the

llterally hundreds of complex issues that ‘must be con81dered in

formulatlng proposals for‘comprehen51ve health care reforn.

12




Under penalty of perjury, I swear that the fqregoing:isu

true and accurate to the best of my belief.

' DATED: March 3, 1993

[N




2-3-93
Talking Points on Health Care Task Force

(Prepared by Llsa, ‘Maggie, Vince. and Steve)‘
WITH HRC REVISIONS

“— Hlllary Cclinton is the chair of the Pres;dent's Health
Task Force. The task force consists of Cabinet members from™
Departments of Defense, Commerce, Labor, HHS, and Veterans
Affairs as well as the OMB Director, the Pre51dent's Domestic and
Economic Policy advisors, the Chair of the Council of Economic
Advisors and the Pre51dent's Senior Advisor for Policy
Development White House Staff and other government officials.

~Ira Maga21ner is leading a- worklng group which w111 provide
information to the Health Care Task Force. The task force will
review information from the working’ group and make
recommendations to the Pre31dent

!

~-The workxng group will be con81sts'of government“employees.

- =The worklng group will consult w1th a wide range of 01tlzens,
representlng the publlc and. prlvate sectors. ‘

-On January 25, the President’ announced the fbrmatiou of the
- Health Care Task Force and defined its m1531on. It has not yet
held a meetlng. ' «

- -The task force is plannlng to hold some publlc meetlngs."bThcse
meetlngs have not been scheduled. :

- - S - - — A T S W Y S — " - — . V" 7t " " " {ot TS Tl D W U o PO, WS 0 I, D S T A T W T - T _~ —— - —

" Note: In response to the question: Does FACA apply to the Task
Force? In the opinion of the Counsel to the Pre51dent it does

not.,

In response to the question: Did the Task Force Qlolate FACA?
1. In the oplnlon of the Counsel to the President FACA does not

apply.

2. The Task Force has not met;'nor taken any action to date.

Note: ONLY USE POINT THREE IF PRESSED.

3. The participation of the firsﬁ Lady, does not create "a
presidential advisory committee" subject to the Act.

In response to the question: Does FACA apply to the working
group? No. : : . ‘ :

Note: TRY TO AVOIDVQUESTIONS ON FOIA.

COPY




MEMORANDUM FROM IRA MAGAZINER
DATE: . Maxch' 1, 1993

SUBJECT: Bealth Care Reform Worklng Groups——Categorzes
Participants

‘There are three categorles of partlclpants in the health care
~reform working groups:

1. Full-Time Government Employees--

: , Individuals who work for the Executive Offlce of the
President, for federal agencies, for Members of Congress or.

Senate ‘and House committees. Federal employees are subject to

the conflict of interest provisions in 18 U.S.C. Section 202-209

and Standards of Ethical Conduct for Employees of the Executlve

Branch and all related ethics laws and regulatlons

- .2. Special Government Employees-—

. a. Individuals who are employed by any agency or the
Executive Office of the President for less than 130 days in a 365 °
‘day period either with or without compensation. - Such individuals
are. subject to a limited version of the conflict of interest
provisions in 18 U.S.C. Section 202-209 and Standards of Ethical
Conduct for Employees of the Executive Branch and all related
"ethic¢s laws and regulations for the period of time they serve on
. the working group.. Furthermore, they are required.to abide by
limitations on public speaking and by post-employment
restrictions. Such individuals may serve as working group
leaders. B ~ '

b. Consultants--Individuals who attend working group
meetings on an intermittent basis with or without compensation
are subject to some provisions of 18 U.S.C. Section 201-208 and
Standards of Ethical Conduct for Employees of the Executlve
Branch and all related ethics laws and regulations. - Such
individuals may not serve as working group leaders and have other
limitations on their part1c1patlon

COPY



‘THE WHITE HOUSE

 WASHINGTON

-'March 10, 1993

' ‘MEMORANDUM FOR JENNIFER O’CONNOR

OFFICE OF ADMINISTRATION

FROM: BETH .NOLAN | R
: : ASSOCIATE COUNSEL TO THE PRESIDENT , o ®
'SUBJECT?: | HHS Representatives to Health Care Task Force

You have 1nqu1red whether employees of the Department of”
Health & Human Services (HHS) may serve as nondetailees in the

- Executive Office of the President (EOP) as HHS representatives to

the Health Care Task Force. As you know, the General ‘Accounting -
Office (GAO) concluded in a November 1992 report that agency.

. representatives. may properly be classified as nondetailees.

Thus, this classification is avallable for proper agency

representatlves.

A Because these individuals are HHS employees representlng HHS.
to the Task Force, they must be supervised by HHS personnel, not

'EOP personnel, so that they may properly represent the interests
of their ‘agency. So long as this is the case, their assignment
to the Task Force as HHS repreéesentatives is consistent with

personnel requirements and the mission of.the Task Force.

cC: Steve Neuwlrth :
Assoclate Counsel to the Pre51dent

a
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' geSbonse - Dafendants prov;dad plaintiffs with a Nist o
the patrticipants in the working group. Defendants explaindd how
the list was developed and stated that, because of the natu
working group operations, others may have attended wcrking gro
meetings. It would have been disingenucus for defendants to .
prov;de a list without this explanation and falsely leave the

~1mpr25510n that there was no 90351billty that others participants

dld not ex;st.

. The article states’ thzt defendants revealed vhct the
WOrking group failed to keep accurate payroll records and’ expense
vouchers, but later states that they were not kept at ali.

Response -- Absolutely incorrect. Defendants disclosed to
the plaintiffs which special goverhment employees and coasultants
wvere paid and whether their expenses were paid. Defendants
disclosed which White House Office SGEs travelled to haSQLngton
and when. Defendants have never stated that these recoris did
not exist. Rather, defendants argued that the amount sf payment
or reimbursement was absslutely irrelevant to the issues before

the' court. ;

e The article states that defendants failed to }eep
accurate mlnutes and agendas.

Resgonse -= Out of context. Very few minutes and agendas
were created of working group meetings, but there was no legal
requirement for these documents to be maintained. Xore.ver, the
defendants explained that imposing administrative birdens on the
‘working group members would have diverted needed tine and energy
‘from the substantive 1ssues at hand.

* The article states that: defendants revealed that
defendants did not know whether consultantis complied with
financial dlsclosure requlrements. ‘ ‘

‘Response -- Absolutely untrue, Defendants havo explalned
which SGEs and consultants completed financial disclcsuvre forms -
and ‘which did not. As to those who did not, our briefs explain
why an exemption from doing so was fully. appllcable. Moreover,
our response shows that each of these individuals was required to
attend ethics briefings in which they were provided materials and
explanations relating to their ethies obligations., The A
suggestion that the failure to complete a form means fines could
be levied ignores defendants’ contentlons that many were legally
exempt from this requlrement. :



* The articles states that Judge Lamberth called
"gobbledygcok“ the Task _Force’ s excuses for the lack of re §%e
documentatlon »

Resporise - Absolutely untrue. Judge Lamberth did

objections in defendants’/ discovery response, but he dzd
characterize in any way defendants’ counsel’s statements .
regarding what documents the worklng group maintained snd wh
they did not. Again, no documentation was "required" to be
maintained; in March, Judge Lamberth ruled that the working group
was not subjgct to the FACA.

o % The articles states that defendants revealed that few
working groups produced proposals althaugh many had been leaked.

B;_Qonsp ~~ Absolutely untrue. The wcrklng group produced
‘thousands of pages of policy options. and defendants have never
Vsald otherwise, Plaintiffs’ argument that they were entitled to

review these substantmve materials was: rebuffed by the Court.

x The artlcle describes the spec1a1 goverrmuent zwp¢oyees'
-.and consultants as "speclal interest ”epré5entat1ves."'

Response -- Untrue. To the contrary, a point was made not
“to have special interest participation on the working group,

- Rather, most were university professors, independent consultants
- and non-partlsan health care experts. ‘ , C

coP




~ THE'WHITE HOUSE
WASHINGTON '

October 28, 1994

CONFIDENTIAL

DUM FOR LEON. PANETTA
 CHIEF OF STAFF <

~ FROM: -~ JOEL KLEIN 3) -
' : ' DEPUTY COUNSEL TO THE PRESIDENT ”/

. STEPHEN NEUWIRTHW
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT. ~ Health care working group documents/lltlgat1

Today s Washlngton Times story, tltled "Health panel relese
records," misrepresents the facts concerning the Administration’s
recent production of documents of the 1nterdepartmental worklng
group that support the Health Care Task Force in 1993.

, As we believe you are aware, in September the Admlnlstratlon

. placed approxlmately 260 boxes of health care working group '
documents in a public reading room at the National Archives.

‘Following that production, the Justice Department argued to a

federal district court that a pending litigation concerning the

- working group is now moot because release of these documents is

‘ the only relief to which the plaintiffs could be entitled. The

plaintiffs claim that the working group was subject to the

Federal Advisory Committee Act, which requlres open meetings and

public dlsclosure of documents. ‘ ,

o The Justlce Department advxsed the court in briefs, witness‘
declarations and at oral argument of the procedures that were
used to produce the working group documents at the Archives.
Among other things, the Department explained that, as a general
matter, we had not produced documents that post-dated May 31,
1993, the date when the working group terminated. (The record in
the lltlgatlon is replete with uncontradicted evidence that the
working group terminated in May 1993.) The Justice Department
explained that if working group members had included post-May
1993 documents in the boxes they submitted to the White House
records management office, those post-May 1993 documents were
‘removed before those boxes were produced at the Archives. At the
same time, we did produce the post-May 1993 documents of several
" health care "audit groups" that did continue their work after May

1993.

The court has never stated that the White House "deceived" '
‘anyone about which documents were produced. Two weeks ago, the:

COPY




J court ordered some llmlted dlscovery, includinq dep051tf
*‘ only to confirm whether the case is now moot. The deposi
Ira Magazlner, Marge Tarmey (Ira’s a581stant) and Terr

Whlte House made a good faith effort to produce -- “and
produce ~-- all. worklng group‘dccuments. ' :

Today the court ordered that there is no need for further
discovery and set a short briefing schedule for a final decision
on whether the case is now moot. Oral argument on this issue
will be held on November 10, 1994. The Justice Department feels
strongly ‘that the case is moot and that there is no legal basis
for a trial. Moreover, we are aware of no legal or factual basis
for the plaintiffs’ sensational suggestion that the First Lady
could be a trial witness., The First Lady did not participate in
the interdepartmental working group. She chaired the separate,
12-member Health Care Task Force, composed of Cabinet members and
senior White House officials. Last year, the Court of Appeals
held that the Task Force was not sub]ect to the Federal Adv1sory
Commlttee Act. .

- COPY,




UNITED STATES DISTRICT COURT =~ 'F | L -
" FOR THE DISTRICT OF COLUMBIA ALY

ASSOCIATION OF AMERICAN P SEp 29
PHYSICIANS AND SURGEONS, INC., )
et al., ' . y U.S Di
' : ) District of Co
Plaintiffs, ) | |
v. ) °  €ivil Action No. $3-0399
. o ) “(RCL) »
HILIARY RODHAM CLINTON, } ‘ ,
‘Defendants. )
~ )

‘Defendants’ dﬁtion~‘for expedited ruling on the contempﬁ ‘
allegétion against I;a‘uagazine:; in which defendabﬁs fequested‘
 this court to reconsider its my 25, 1994 decigion to defer a
'rullng unt11 a determination on the. merlts, is hereby: DENIED. N

- In llght of the exten51on of the briefing schedule on the
defendants’i motlon to dlsmlss thls case as moot, sought byA
defendants and granted by the court, oral argument on defendants’

motion is hereby re-scheduled to 9:30 a.m. on October 13, 1994.

SO ORDERED.

United States District Judge

'bATE : 7“" AE- ?4




(S VYIS OUSS

COUNSEL’S OFFICE

FACSIMILE TRANSMISSION COVER SHEET |

CpATE:
' To: C Teee Goman
»(FACSIMILE NUMBER: Ole 302
TELEPHONE NUMBER: L2 S W) 75

deﬁ: S WEULOIK; N
TELEPHONE NUMBER: __$SC_ T 9073
PAGES (wrm COVER): | f Q; '

| COMMENTS: |

PLEASE DELIVER AS SOON AS POSSIBLE

'The document(s) accompanying this facsimile transmittal sheet is intended only for the use
of the individual or entity to whom it is addressed, This message contains information which
may be pnvdeged confidential or exempt from disclosure under applicable law. If the reader .
of 'this message is not the intended reaplent, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any disclosure,
dissemination, copymg or distribution, or the taking of any action in reliance on the contents
of this communication is strictly prohibited. If you have received this information in error,
please mmedxately notlfy the sender at their telephone number stated above.
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uthoe of the Baneral Coungel
Washingmn, D.C. 20230

s

L e

. -:.t.)o‘jp(ﬁ.

%mui

‘David A. Norecross, Esg.

General Counsel

Republican National Commlttee

Dwight D. Eisenhower Republican Center :
310 First Street, S.E. :
Waghington, D.C. 20003

Dear Mr, Norcrbss:

This is in response to your Freedom of Informatlon Act (FOIA)
i (5 U.S.C. § 552) request for expense payment documents
o pertaining to the attendance or participation in Health Care
) Task Force meetings, working group sessions, town hall gatherings
. or conferences of persons associated with the Department of .
Commerce whose name appears on the list which you submitted as
Attachment & to your request. mbﬁfkiﬁ?jzﬁ
Eight of the listed 1nd1viduals are Departmengrof Commerce
employees who participated in the I am enclosing 5 o
' statement of the salary of each of the eight individuals, set
- forth on standard forms 50-B. We have .no way of breaking down
salaries according to specific work projects, and are unable t
-*dentify which portions of the salaries may be attributed
to tinme spent on Fasik=Perce- matters. = e

usrlurﬂ qroap wovk -1 Lk
Four of the eight individuals incurred expenses #n connection
- with their attendance or participation in neetings or -

other events. I am enclosxng copies of their expense documents,
with the redaction of information unresponsive to your request
~ and of personal information (such as social security numbers and .
- home addresses), which is exempt from disclosure pursuant to FOIA wf
exemption (b)(6), which protects personal privacy interests. ’

Three of the listed individualg/(simone Rueschemeyer, Carolyn. ~ i
Gatz and Suzanne Wellford) &6 independent coentractors who o i
received no payment pertaininq to attendance or participation in ‘

. Health Care Task Force meetings or other meetings covered by your
request.

- [

You have the right ta appeal this partzal denial of your FOIA s
request. An appeal must be submitted within 30 calendar days of S
this letter to the Assistant General Counsel for Administration, ;
Room 5883, U.S. Department of Commerce, 14th and Constitution

Avenue, N.W. Washington, D.C. 20230, 'The appeal should include a
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' Nures

) Of‘ﬂce of tha Generat swvuirowm
Washington, D.C. 20230

Ms. Marcy G. Gordon - o ' N o
Assoclated Press f , A AFT
2021 K Street, N.W, ' , - DR
Washington, D.C. 20006 _ -

~Dear Ms. Gordon:

'This is in response to your December 8, 1993 Freedom of
Information Act (FOIA) request for all documents concerning t
White House National Health Care Reform Task Force that were
written by or sent to Robert J. Stein since January 20, 1993,
including any correspondence between Mr. Stein’ and Ira Magaziner,
Elizabeth Stroud or Barbara S. Fredericks.

There are no documents written by Mr. Stein Wthh ar
responsive to your request, and no. corresponde on Task Force
issues between Mr. sStein and Mr. Magaziner; Ms. Stroud

or Ms. Fredericks, There are, ho two documents concerning
the Task Force which were sent tg Mr. 'Stein. One of the
documents, health care talking peints, lis being released to you.
The second document, an internal Department of Commerce
memorandum addressxng health care déliberations, is protected
from disclosure by FOIA exemption (b)(5), which encompasses
inter- or intra—agency docunents which would not be available by

- law to a party in litigation with the agency. NLRB v, Sears,
‘Roebuck & Co., 421 U.S. 132 (1974). One of the purposes of the
exemption is to avoid any chilling. or distorting of the agency's.
deliberative process in order to insure that the decisionmakers
receive complete information and frank advice on which to base

- their opinions. Id. at 151. The information at issue
constitutes predecisional opinions pertaining to the Task Force.

You have the right to appeal this partial den1a1 of your FOIA
request. An appeal must be submitted within 30 calendar days of
this letter to the Assistant General Counsel for Administration,
Room 5883, U.S5. Department of Commerce, 14th and Constitution
Avenue, N.W. Washington, D.C. 20230, The appeal should include a
copy of the original request, this response and a statement of
the reason why this response ie in error.. Both the appeal letter
.and the envelope should be clearly marked "Freedom of Information
Act Appeal.

Sincerely,

_Anthony A. Das
Executive Secretary

Enclosure
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James V. Lacy, Eaquire .- Page 2

You may reguest, withia thirty days, a recomsideration of

tha determination that the Federal Trade Commisslon doos \not A 3
posgess any agency records responsive to your request. Your )
requesgt for recongideration, accompanled by a copy of your
original request aud this reeponse, should be addressed: Preé

of Information Reot Appeal, Office of the Gederal Counsel, Federal
Trade Cormigaion, 8ixth Street. and Pennsylvaunia Avenve, N.W.,
 Washington, D.C. 20580, o :

If you have any questions about the way your xequest was
handled or about the Federal Trade Commnisglon's regulations
related to the FOIA, please contact Nr, XKeith Golden om

(202) 326-2410. He is the staff member most familiar with your
request, » : A ‘ o ‘ '

Sincerely,

Alﬁn Proctor o
Depuby Executive Director
for Plauning and Information.

v g W
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| UMITED STATES OF AMBRICA
© FEDERAL TRADE COMMISSION

James V. Lacy, Esguire : B (
. Ldacy and tacy o ‘ '

30100 Town Center Dr.

Suite 0-28&9 : o

Laguna Niguel, California 92677

Re: Freedom of Information ﬁsbiRequeat
- Hoalth Care Reform Task Force
- FOTA Contrel No. 54-0117

Desxr Mr. Lacyt

This is in responsde to your letter dated February'7, 1994, .
. in which you requested access to records in the possegsion of the
- Federal Trade Cormission relevant to the Health Care Reform Task

"It is our policy, when responding to an access request, to
gsearch for documents that were records of tha Federal Trads
‘Copmission as of the date on which the access reguest was -

. recelved for processing in our FOIA/PA unit, Your request wag
" veceived in that office on February 15, 199%4. e M

- We have peaxched the indexes of the CQmmission'g/fgcordstand 
have contacted two of the individuals listed on the-attachment ta
- your letter. The third individual, Ms. Keoyon, | S8 correct . .. p
- Elrat is Rathleen) ies no longer employe d}pé the Federal ™., v
227 & rade Conmigsian~ Wa have determined that akd ‘records -6f=she  es7!n17¢”
« - fedaral-gavesameat related to the'rasle-Feree have been returned
i - Meadto the Teok=foree. Docliientd that those individualg created or
P M7 gptafﬁed in thedr capacities as mesbawe—ef Lhe working group were
, 16t agency records of the Commission. The Commissﬁmw«tuigggi
Hﬂ“* /| have control of thege recordg, which ingtead remained in ths
L [ control Of the \Feck—RBorce~- They were, thexefore, not "agency
« records® subject to the ¥OIA. These working group records are,
moreover, suject\ to the Presidential Records Act, 44 0.S.C.

88 2201, ek geQ., éﬁﬁ:ﬁhustzgf accessible under the FOIA.

Fer purpeses of dstermining feea incurred to process your
ragquest, you have been considared to be a *dammercial uwge® '
- requeater, but, based upon document sgearch, duplication, and
review provisiong of the Pragdom of Information Act, 5 U.8.C.
8 552(&?(4)(A)(1i}(11 and the GQmmission’s Rules of Practice, 16

o ;{5"“(

?whﬁth
ona

CFR 4.8 et geqg., a8 amended, the¥e is not charge to you for
. procedging your reguest. X
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- copy of the original request, this response and a stafement o
_the reason why withheld records should be made availab and M

[V TS s v Y

denial of the records was in error. Both the appeal lettéf and
the envelope should be clearly marked "Freedom of Information Act

Appeal. ™ ‘
: Sincerely,
Mthon)’ A. Das
 Executive Secretary
Enclosures |
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DRAFT FOR DISCUSSION
TALKING POINTS ON HEALTH CARE TASK FORCE COURT ORDER

The court today ordered that all documents from the Task
Force be preserved. But the Task Force has been ‘preserving
all documents from the beginning. The court acknowledged

_this in its order and essentially affirmed the status quo.

What about the documents that have allegedly been

- shredded as reported in the Washlngton Tlmes°

There was an unsubstantiated story in. the Washlngton

Times which is being investigated. The court made no

- findings regarding the shreddlng of documents.

Has the Task Force really ended? The plaintiff’s lawyer

showed a letter dated June 5 that talked about the Task

Force.

The Task Force completed its work at the end of May.
The letter contained an erroneous reference to the Task

Force.

COPY
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OFF’ ICE OF THE VICE PRES!DENT ‘

WASHINGTON

. February 13, 1995

‘MEMORANDUM FOR CHRISTOPHER' CERF
ASSOCIATE COUNSEL .TO THB 'PRESIDENT

"FROM: . KUMIKI GIBsoN\fek
COUNSEL TO THE PRESIDENT

SUBJECT: ~  DOCUMENT REQUEST RE: HEALTH CARE TASK FORCE

. I write in response to your February 8, 1995 memorandum ~
regardlng the U.S. Attorney's "inquiry" into the Health Care Task
Force and. the Interdepartmental Working Group.

. " Please be advised that Jack and I have conducted a thorough
search of my files and have discovered two documents that may

~ fall within the typés of materials being sought by the U.S.
Attorney's Office.. These documents include (1) a memo to the

Vice President from Jack Quinn and me which addresses issues

related to the President's Council on Sustainable Development in

the context of the Health Care Task Force litigation and ‘

(2) notes that I prepared for a meeting (on that issue) with

either the Vice President himself or on behalf of the Vice

President. (These documents are attached )

Both of these documents were prepared by the Vice
President's Counsel's Office for the sole purpose of providing
legal advice to the Vice President. 1 therefore strongly object
to their release to the U.S. Attorney's Office —- either
informally or in response to a formal dlscovery request or

subpoena.,

Please contact me (eit. 6-7020) if you have'any questions
regarding this matter. ‘ ‘ o .

Thank yeu.

Attachments |
cc: Joel Klein (w/'attachments) | o ‘\r’

PRINTED OIN RFCY(CLEN PAPER




June 21, 1993
MEMORANDUM FOR THE VICE PRESIDENT
FROM... o ~ JACK QUINN AND KUMIKI GIBSON

RE: ~ PRESIDENT'S COUNCIL ON SUSTAINABLE DEVELOPMENT '

This memorandum responds to your request that we consider
and comment on the argument of the White House Counsel's Office

that the establishment of the President's Counc¢il on Sustainable
Development ("President's Council") as an entity reporting to the.

President may undermine the United States' constitutional
argument in Association of American Physicians and Surgeons,
Inc. v. Clinton, 813 F. Supp. 82 (D.D.C. 1993), appeal docketed,
Nos. 93-5086 and 93-5082 (D.C. Cir. Mar. 10, 1993);»'That case,
as you know, addresses the issue whether the President's Task
_Force on National Health Caré Reform is subject to the Federal
Advisory Committee- Act, 5 U.S.C. §§ 1-15 ("FACA").

: "In light of the pending appeal Steve Neuwirth, Associate
Counsel to the President, has urged the Office on Env1ronmental
Policy ("OEP") to establish the President's Council so that it
does not report to the President and is not called the.
"President's Council.™ For its part, the OEP believes that it
will be unable to ensure. high-level participation if the
President's Council does not report directly to the President and
the Vice President and is not recognized as a pre31dentlal
adv1sory group. :

In our view,: unless the Admlnlstratlon seeks to exempt from .

FACA all advxsory committees that report to the President (which
it does not, in the pending litigation, and should not), no sound
legal argument exists to support the conclusion that the creation
and existence of the President's Council will adversely affect
the Health Care Task Force case.' Simply put, the constitutional
arguments advanced in the Health Care Task Force case hinge on
the specific function and composition of the Task Force, which
are quite different from those of the President's Counc1l on
‘Sustainable Development

When we shared this conclusion with Mr. Neuwirth after -
drafting this memorandum, he informed us that the Department of
- Justice attorneys who represent the Administration in the Health
Care Task Force case have also reached this conclusion.

1
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Background

A. The President's Council on Sustainable Develop

As you will recall, on June 14, 1993, the Administrathgn
- announced the establishment of the President's Council on
Sustainable Development. Under the terms of the Executive Order
that has been proposed to establish this Council, the Council
will be comprised of twenty-five members: five Cablnet'members
and twenty citizens from private .industry and environmental and
‘not-for-profit organizations. According to the OEP, the Council
will develop plans to integrate environmental and economic
development related goals, including, possibly, legislation;
identify and sponsor projects; -and establish a Presidential Award
~ for exemplary service to national sustainable development. The
OEP has: acknowledged that the Council will be’ subject to FACA
because it will be a committee established and utilized by the -
President and will be comprised of both officers of the federal
government and private citizens.? (By contrast, the Health Care
'-Task Force, the government contends, does not include "outside”
private citizens because the First Lady, who chairs the Task
Force, is a federal offlcer or employee Wlthln the meaning of
EACA ) . ; ‘

B. The Health Care Task Force Case

: In Association of American Physicians and Surgeons, Inc. v.
Clinton, 813 F. Supp. 82 (D.D.C. 1993}, the federal district
court for the District of Columbia held that the Health Care Task
Force is subject to FACA because FACA applies. only to :

' Presidential committees that are not comprised solely of federal
officers and employees, and the Plrst Lady is not a federal '
~officer or employee. Id. at 90. The court also held (under the
separation of powers doctrine) that the Task Force.must comply
with FACA with respect to its 1nformatlon gatherlng and

S Without question, FACA would apply to the Président's
‘ Council, as it has been proposed. As the Act makes clear,

{t}he term "advisory committee" means any committee,
board, commission, council, conference, panel, task
force, or other similar group, or any subcommittee or
other subgroup thereof [which is] established or
utilized by the President . . . in the interest of
obtaining advice or recommendations for the President .
or one or more agencies or.officers of the Federal
Government, except that such terms excludes . . . any

committee which is composed wholly of full-time

officers_or employees of the Federal,Governmeht,

5 U.5.C. App. 2 § 3(2).




vplaintlffs cross-appealed. See Association of American

The Admlnlstratlon appealed this dec1sxon, and the

Physicians and Surgeons, Inc. v. Cllnton, 813 F. Supp. 82 (D.D.C.
1993), appeal docketed, Nos. 93-5086 and 93-5082 (D.C. Cir.

Mar. 10, 1 ). On appeal, the gévernment argues (first and

foremost) that the First Lady's role on the Task Force is one of
a public servant, the functional equivalent of an officer or

- employee for purposes of FACA. The government also argues {in

the alternative) that FACA is unconstitutional as applied in this
case because congressional "interference with the President's

reasonable efforts to obtain the advice needed to assist him in

discharging his constitutional duties [to propose legislation of

health care reform) violates fundamental notions of separatlon of

powers." . Brief for: Defendants-Appellants ("Government's Brief")
at 36, Assocxatlon of Amerlcan Physxcxans and Surgeons, Inc,.vV.
Cllnton. , , :

II. DlSCUSSlOD

As noted above, Mr Neuw1rth contends that the mere creation
-and existence of any advisory group that reports to the President
.and - acknowledges the applicability of FACA to it undermines the

Administration's constitutional argument in the Health Care Task
Force case.’ This argument lacks legal merit.

In the Health Care Task Force case, the government claims
that the application of FACA to the Task Force is
unconstitutional because, through the Task .Force, the President
seeks to exercise his explicit power to recommend legislation to
Congress. Government's Brief at 32. ("The sole purpose of the
Task Force is to advise the President in preparing legislation of
the hlghest priority in an extremely expedited time frame."
Government's Brief at 33.) It contends that the Constitution’
confers to the President, "sole discretion . . . to determine
what measures he shall propose, and {under separation of powers
principles] leaves no room for intrusion, direct or 1nd1rect, by

Congress." Government's Brief at 33 In doing so, the

* As we understand it, Mr. Neuwirth concedes that the
creation of the Presidential Council (which is comprised
primarily of private citizens) will in no way affect the
government's primary argument. in the Health Care Task Force
case -- i.e., that FACA, which explicitly exempts advisory groups
comprised solely of federal officers and employees, does not
apply to the Task Force because the Task Force is comprised of
Cabinet Secretaries, senior advisors, and the First Lady, all of

-whom, the government argues, are federal officers and employees.

COPY




limits onk"an eprIC1t power of the President.”
Anerican Physicians and Surgeons, Inc. v. Cllnton,.813 .
at - 91. 'No such bar exists, however, for the President's
on Sustainable Development because it wWill be engaged in quite
different activities, -and these differences in function, as well
as in composition, have constitutional significance.

Unlike the- Task Force, the Pre81dent 'S . Coun01l is charged
‘with numerous responsibilities that are not (currently) derived-
from any explicit constitutional provision, but rather derive
from "the general grant to the President of 'executive Power.' ,
U.s. Const., Art. II, § 1, cl. 1." Public Citizéns v. Department
of  Justice, "491 U.8. 440, 484 (1989).' Under these
.circumstances, courts have consistently held that Congress g_x
limit presidential power. -Association of American Physicians and
Surgeons, ‘Inc., v. Clinton, 813 F., Supp. at 91 .("where Congress
does not directly limit an explicit power of the President, but
rather indirectly affects a presidential power that is not -
specifically enumerated in the Constitution, the statute is not
unconstitutional per se; instead, the court must balance the
‘interests of the two branches.”) Thus, the appllcatlon of FACA
to this Council would not be unconstitutional per se, as the
‘government argues in the Health Care Task Force case.

. But, more than just the functions of ‘the two entltles are
different. The government also notes in the Health Care Task
Force case that the Task Force is composed solely of federal
off1c1als -- "the President's closest advxsors,“ his inner-
circle. Government's Brief at 32, 36. The government's :
interest in protecting the dellberatlve process of these hlgh-
ranking officials outweighs the public's interest in obtaining
the information, especially where the Task Force decisions and -

‘* As noted above, the President's Council may at some later
date render recommendations regarding legislation. ' This mere
possibility is not, we think, sufficient to support an’ argument
-that the President is exercising, through the President's
Council, his exp11c1t Article II power to recommend legislation
(as is belng arguéd in the Health Care Task Force case). Of
course, the President's Council would be viewed as akin to the
Health Care Task Force if the Council decides that legislative
action will be the most effective means of accomplishing their
objectives. Nevertheless, as discussed in the following text,
the composition of the Council is so dramatlcally different as to
leave it squarely within the reach of FACA. 1In short, this:
‘difference provides all the reason one needs to concede the
appllcablllty of FACA to the Pre31dent s Councxl but not to the
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vleglslatlve process. Government s Brief at 32.

 th1s process is critical to ensure a full and thoughtfu
»d80131on maklng process. Government s Brief at 31 3

recommendatlons wlll be publlcly scrutlnlzed durlng th

The 1nterest of protectlng ‘the dellberatlve process of high-

- ranking officials simply does not exist with respects to the
President's Council, which is comprlsed primarily of private
~citizeéns. While flve Cabinet members will serve on the Council,

the Council's delibérations cannot be viewed as reflecting the

"deliberative process of gowvernment decision-makers. Moreover, .
. the harm that 'would result from revealing that process to the
'vpubllc {as feared by the government in the Health Care Task Force

case) is not present here, where during every meeting, five
Cabinet members will deliberate on various env1ronmental 1ssues‘

"before numerous prlvate citizens.

» In addltlcn, unlike the Task Force s dellberatlve process,’
the deliberations of the President's Council may never result in
legislation that is open to public scrutiny. ‘The' application of
FACA to the President's Council, therefore, may provide the

‘public with the only. opportunlty to scrutinize the "deliberative
.activities" of "non-governmental actors given quasi-official
~status [who] might thereby wield inappropriate influence" --

which is, accordlng to the -government, the intent of FACA.
Government's Brief at 30 (emphasis original).

n In short, the President's Council does not have a
constitutionally cognizable interest in protecting its

‘deliberations comparable to those of the Task Force. Moreover,

here (unlike in the Health Care Task Force case), the application

of 'FACA to the deliberations of the President's Council may be '
the only mechanism to provide the publlC with . access to its

de0131on -making process.

These differences are most compelllng, in our view. Indeed,

not only is the applicability of FACA to the President's Council

wholly consistent with the government's constitutional: position
in the Health Care Task Force case, it:actually buttresses the
government's argument in that case. In the Health Care Task .
Force case, the government acknowledges that the narrow
constitutional issue before the Court of Appeals is "whether FACA
can be constitutionally applied to task forces comprised wholly -
of federal officers and employees and the First Lady" for the -

> Advisory committees subject to FACA must, among other
things, hold their meetings in public and make all of their
documentation and records available to the publlc, in accordance
w1th the Freedom of Information Act. See generally 5 U.S.C.
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address a host of issues, all of which 1mpllcate the Pres .
is subject to FACA underscores th <

'presumed‘to.applyAto all of these groups.®

general executive powers)
that distinctions exist among the wvarious advisory groups that

advise the President and that, accordingly, FACA cannot be

I1I. Conclu31on

- In sum, the argument that the creatlon and ex1stence of the
President's Council will adversely affect the government's .
(constitutional) position in the. Health Care Task Force case will
not withstand scrutiny. The constitutional claims advanced in
that ‘case are based on the particular function and composition of
the Health Care Task Force, each of which differs from those of -
the President's Council. Making clear that FACA applies to the

‘President's Council, but not the Task Force, prec1sely because of

these differences will, 'in our view, strengthen, not undermlne,
the government S p031t10n in the pendlng appeal -

cc:‘ Roy'Neel ,
Katie McGinty

® During a June 18, 1993 conversation with Associate
Counsel Neuwirth, he suggested that he and John Podesta believe
that the President cannot select which advisory committees are
subject to FACA and which ones are not, leading us to conclude
that the Administration may indeed want to argue -that all
. Presidential advisory committees are exempt from FACA, regardless
of their function and composition. This p051tlon, however, is
not consistent with the legal arguments advanced in the Health

Care Task Force case.
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HEALTH CARE TASK FORCE COURT OF APPEALS DECISION

I. TASK FORCE

o Composed of Cablnet Secretarles, Whlte House advmsors, an
~ the Flrst Lady ,

- A. Flrst Lady = Employee/Offlcer For Purposes of FACA

The court held that the Flrst Lady is a full- time offlcer or
" employee of the federal government within the meaning of FACA

"»and, thus, FACA does not apply to the Task Force.

: It found the language, in FACA pertalnlng to
'employees/offlcers to be ambiguous:  Definition similar to
Section 2104 and 2105 was deleted from the Senate version.

4 Court relies on 1 U.S.C. § 1: Federal officer includes "any
person authorized by law to perform the duties of the office.”

3 U.S.C. § 105(e) ~ Spouse can prov1de a351stance
Common sense Spouse assists the Pre31dent

B.f Constrﬁe Statute to Avord Serlous Constltutlonal Issues

_ ' Court applles the rule of statutory constructlon set forth
in Public Citizen: "where an otherwise acceptable construction
of a statute would raise serious constitutional problems, the
Court will construe the statute to avoid such problems ‘unless -
such constructlon is plainly contrary to the 1ntent of Congress"

C. Serlous Constltutlonal Issues Here

Court finds that the government's argument that FACA does

~ not apply because it would encroach on the President's explicit
power is flawed. Morrison, the case upon which the government
relied, actually applied a balancing test to determine the
constltutlonalltytof legislation that, arguably, interfered with .
the President's Article II, section 3 explicit responsibility to
"take Care that the Laws be falthfully executed.” Sllp op.

at 17. : :

Court, however, did find the government's argument re:
corifidential communications to be compelling and held that
"Article'II right to confidential communications .attaches not
only to direct communications with the President, but also to :
discussions between senior advisors. Slip op.-at 21. A statute
that seeks to limit the President's ability to seek advice
"directly from private citizens as a group,‘lntermlxed or not,
with government off1c1als, therefore raises Article II concerns"
,Sllp op. at 22. (Operatlonal proximity to the President.)

COPY




Court holds that this should be balanced against "
-~ need to promote objectives within the constltutlonally
functlons : Sllp op at 22

. Court. concludes

We readlly confess that this balancing test
is not one that, as judges, we can apply with
- confidence. This is all the more reason to
~ view the constitutional issue soberly. We
are satisfied that the application of FACA to .
" the Task Force serlously burdens executlve
power. :

vSlip op}vat 22.

S. Ct. Appeal-

It's barred because through ‘Task Force he' s
;,exerc;slng an exp11c1t authority

Balancxng - As Applled (Buckley)

All advxsory committees exempt = Government
" "suggested" that FACA could not apply to any
advisory group established and utilized by
the President, but refused to say that FACA
was unconstltutlonal on its face Slip op.

~at 26, n.l12. .

II.. WORKING GROUP

Composed of (1) approx1mately 300 permanent federal
government employees from the Executive Office, the federal
agencies, and Congress, (2) approximately 40 "special government
employees," and (3) an unknown number of consultants who attend
meetlngs on an intermittent basis

A. Utilized By the Pre31dent°

The government argues that the worklng group 1is not in
contact with the Pre31dent and, thus, is not "utlllzed by the
Pre81dent" ' )

Court finds'this to be a»"sttange“ argument :

| 1. Statute cannot be properly interpreted to apply
only to those committees that have dlrect contact with the
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2., Statute makes clear that FACA can apply
committees that are established by President, regardle 5 of the
closeness of the worklng relatlonshlp ‘

Presxdent

*  This would not be very persua51ve at the dlstrlct court
(President's Council would be utilized by Pres) :

B. Staff of the Task Force?

: The government also argues that the working group is jUSt
. staff to the Task Force, as 1t was in Anti- Hunger.

Court rejects this argument In Anti- Hunger, the sub- groups
reported to a big group that was (concededly) subject to FACA

Here, the working group is the only point of contact w1th
the public (because the Task Force is a governmental entlty)
"Our disagreement with the district court on this latter 1ssue
,therefore compels a different analysrs of the worklng group s

status. Slip op. at 28. : ,

* Any argument left for the dlStrlCt court° Probably not
(President's Council is not a sub- group) : ' :

C. 'Act AS‘A Group7r

Strange argument Can a group that is supposed to be
Adlverse offer consensus advice?

Better question = Do the people 1nvolved act like a group’
Look at "formallty and structure"9

'Court concludes:  "In order to 1mpllcate FACA the
President, or his subordinates, must create an advisory group
* that has, in large measure, an organized structure, a fixed
membership, and a specific purpose."  Slip op. at 30.

If not, it may be a "horde" rather than a‘comhittee,'as-in
Nader : ,

* Good argument for district court: Working Group = Horde
(President's Council is in form & structure a.group) ' ‘

i
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- issue

" D. All Federal Employees°"

. Government argued that all members are full-time
officers/employee ,

Court finds:

1. 300 federal empleyee = "concededly within than™
category" ST ‘ ' o ,“

. 2. 40 "special government employees" = Full tlme if
work for government for less than 130 days

‘Need dlscovery

3. Consultants = EplSOdlC partlclpatlon or regular

~enough to be a member... Need discovery

* Good argument for district court (President's .Council is
prlmarlly private c1t12ens) - o ‘ S

III. DISSENT

Buckley concurred in judgement but dlSSGHtEd from the
opinion:

A. First Lady is not an federal emplOyee/officer

B. Majority strains the language to avoid constitutional

C. Would apply balancing test:

FACA unconstitutional as applied to the Task Force because
Congress's "purposes in enacting FACA are of a gravity that would
justify overriding the Presidential pr1v1lege in thls case™ Slip ‘
op. at 18 of dlssent A '



' DEPARTMENT OF HEALTH &HUMAN SERVICES 7T Offics of the Secretary

A

‘ March 25, 1993 ' * Office of the Genral Counse!
. . ' Washington, D.C. 20201

Note to Charlotte Hays

Re* Health Care Working Group Members

‘As ‘'you know, under 18 U.S.C.. § 208(a), an employee off the
executive branch, including a special Government employee,
- prohibited from participating personally and substantlally »
Government employee in any particular matter which will have'
direct and predictable effect on a financial interest of the
employee or.any person whose interests are imputed to him. The
Office of Government Ethics (OGE) has defined "particular matter"
as encompassing those matters involving "deliberation, decision,
or action that is focused upon the interests of spec1f1c persons
or a discrete and identifiable class of persons. -5 C.F.R. §

. 2635, 492(b)(3) A "particular matter"™ includes governmental

-action such as legislation or policy-making that is narrowly

- focused on the interests of a discrete and identifiable class of
persons, but does not extend to the consideration.or adoption of
broad policy options that are directed to the 1nterests of a
large and diverse group of persons.! Id. ~

‘ The Department of Justlce has: 1nterpreted section 208 to
apply to "rule-making proceedings or adv1sory committee
deliberations of general applicability where the outcome may have
a direct and predlctable effect on a firm with which the x '
.Government employee is affiliated, even though all other firms
similarly situated will be affected in a like manner." OGE
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel 151,
155 (1978). As an example, the regulations restricting the use
of silicon breast implants would be a "particular matter" even
though the impact of the regulatlons would be on all '
‘manufacturers of breast implants. :

As we dlscussed this afternoon, I have been struggling with
-how to apply the term "particular matter" to what the worklng
Groups are doing. How broadly or narrowly the "matter" in which
the members are participating is construed will determine, to a
‘certain extent, whether members are actually participating in a

! Compare 5 C.F.R. § 2635. 402(b)(3) Examples 1 and 2.

(Amendment by the Internal Revenue Service of its regulatlons to
change the manner in which depreciation is calculated is not a
particular matter; consideration by Interstate Commerce
Commission of regulations establishing safety standards for
trucks on interstate highways is a particular matter.) See also
57 Fed. Reg. 35,006, 35,024 (1992) (matters affecting a .
"particular industry" usually are particular matters, whereas
matters "of broader appllcablllty" usually are not partlcular
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sweeping leglslation would affect -such a large and diverse range
of interests -- including medical consultants, physicians, tr1a1
attorneys, small businesses, hospltals, HMOs, insurance
prov1ders, pharmaceutical companies, states, and patlents of
various income groups -- that the leglslatlon would not be
considered a "particular matter™ under section 208. Accordingly,
even if a Working Group member's employer or . a group with whom
the member has a professional affiliation will be affected
financially by the rules and policies which the member had a role

. in developing, sectlon 208 would not apply.

An alternative approach is to focus on the specific portion

of the legislative proposal in which the Working Group member is

participating. Under this approach, each of the cluster groups

(or subgroups) would constitute separate and distinct "particular

matters.” To avoid the restrlctlons of section 208, no Worklng
Group member should serve on a cluster group or subgroup which
focuses on issues which may directly and predictably affect that

"member's financial affiliations. To the extent that most Working

Group members would not be participating in a particular matter
which-will have a direct and predictable effect on their _

financial interest or the financial interest of any person whose
interests are imputed to the member, most Worklng Group memberSj

would not be subject to sectlon 208.3

- However, those Working Group members who are.part1c1pat1ng
in a cluster group or subgroup whose subject matter 15 directly

and predlctably related to their financial interests -- such as

Linda Bergthold who is serving on the new system cluster group
and has an arrangement to return to William Mercer, a company
which, in part, designs health benefits coverage packages for

2 "While this interpretation of "particular matter" has

‘certain advantages,'OGE usually has taken the position that
- section 208 is to be construed very broadly and may not agree

that the Working Groups are not part101pat1ng in any "particular

" matter." If we decide to adopt this view, we should get
_ confirmation from the White House Counsel and/or OGE. In

addition, it is important that the interpretation of "particular
matter" be used consistently for all working group members --
from HHS as well as from other Agen01es.

3 I would add that, even if section 208 is‘determined not
to apply to the Working Group members, the members still would be
subject to the appearance of impartiality requirements in the

Standards of Ethical Conduct 5 C.F.R. § 2635 502.
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'a waiver under section 208(b) (1). In accordance withjthis

- required to ~seek walvers under sectlon 208(b)(1) are:

employers -- would be determlned to have a dlsquallfy' .
financial interest under section 208. Such members wpnld require

interpretation of section 208, Working Group members
(HMOs); David Satcher and Farrah Walters (hospltals and m ‘
services 1nterests); and Sally Richardson (state interests). 1In
my opinion, waivers for some of these members -- particularly -

Bergthcld Mlller and Walters -- may be dlfflcult to obtain.

A waiver under section 208(b)(1) is granted by the -

" appointing official (Secretary Shalala) after a determination
- that the employee's financial interest in the particular matter . .
~is "not so substantial as to be deemed likely to affect the

integrity of the services which the Government may expect from

- such employee." 5 C.F.R. § 2635.402(d)(2)(B)(ii). The standard

for a waiver focuses on two lines of inquiry: (1) the financial

“interest involved, and (2) the services expected of the employee.

See OGE Opinion Letter 85 x 10. OGE has suggested that a .
personal interest in maintaining continued employment may- create
stronger and more personal ties than purely investment interests.

ﬁ,Therefore, the tenure, salary and nature of the employment
‘relationship should be considered as 51gn1flcant factors ‘in

making a waiver determination. Id. The services expected of. theA
employee include a con51derat10n of the likelihood that the

“integrity of the employee's .services may be compromised and the
‘ nature and significance of the services themselves. Reliance on

the employee's personal integrity is discouraged and is not to be
taken into account as it involves a subjectlve determination and
detracts from the- publlc acceptance of. the walver process. Id.

As an example of the type ‘of ana1y51s whlch must be done

‘under section 208(b) (1), Lois Quam is serving on the new system

cluster group; was a Vice-President of (with stock options in) :
United Healthcare ~- an HMO holding company which will be greatly
affected financially by a new health care system; has an :
arrangement to return to her employer at the conclusion of the

Working Group; and has received from her employer a generous

salary and compensatlon package. For Quam, it may not be easy to
argue that her financial interest is "not so substantial.® '
However, her flnanc1a1 interest must be weighed against the
llkellhood that her services may be compromised, and the nature

and significance of those services. This may be done by showing

that: (1) steps have been to taken to ensure that there is no
participation on behalf of or communication between the (former)
employer and the Working Group member during the menmber's tenure
on the Working Group (e.g., Prior to coming to Washington, Quam
had a memo drafted to United Healthcare explalnlng that, while
serving on the Working Group, she would be severing her
professional relationship with her former employer); (2) the
services the member is expected to perform for the Government are
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Quam will be serving on the Worklng Group for a lxmxted t'me, her\%

role will be limited to fact-finding, and she will not: hav y
significant authority to shape the ultimate proposal)
Obviously, in order to draft such waivers, I will need full

.-cooperation . from the Working Group members who may be affected.

I understand that, as the deadline for completlon of the
- Working Group's task nears, the nature of the members! activities
" will evolve. Therefore, it is important that we discuss not only
how section-208 should be interpreted in relation to the members'
current assignments, but also how that 1nterpretation may change
given the members' future assignments. Thank you for your help
‘in fa0111tat1ng a discussion of these issues.

Anne Hall .
‘Assistant Sp901a1 Counsel for
Ethics :
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Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
001, letter - William T. Fitzsimmons to.Bernard S._Arons. Subiect: Financial 03/29/1996 RS, -P6/b(6)

Interests. (1 page)

002, report Executive Branch Confindential Einancial-Disclosure-Report—(H 29911993 PS-PEOC6)
pages)

003. note Photocopy of handwritten notes by Beth Nolan. [Re; Health Care Task  n.d. PS 3 le g
Force]. (4 pages)

004. fax To: Beth Nolan. From: Jane. [Re: Financial Disclosures for White 10/05/1993 P5 3(,(_6}
House Staff]. (4 pages)

005. memo Photocopy. Memorandum for Jennifer O'Connor from Bruce R. 03/12/1993  PS 3 j-—o

Overton. Subject: Funding Options regarding the Health Care Task
Force. (3 pages)

006. note A Photocopy. Note to Beth Nolan. [Re: plan for public input into Health 05/13/1993  P5 3 :7’ /
Care Reform.] (1 page)
007. memo - Photocopy. Memorandum for Dr. Thomas Pyle, Health Care Task 03/22/1993 PS5 g,’%z—

Force Board Member from Bernard Nussbaum and Beth Nolan.
Subject; Employment Status. (2 pages)

008. letter " Photocopy. Charles Samuels to Ira Magaziner. [Re: Thomas Pyle]. (2 03/19/1993 P5 3 ':i' _5
pages) ,
009-resume————Photocopy- Resume for Thomas O~ Pyle (2 pages) i ps;
01+6-resume Photocopy—Curricotunt Vitae for Thomas O7 PYIET (2 pages) n.d. T PSTP6A(G)
COLLECTION:
Clinton Presidential Records
Counsel's Office

Miriam Nemetz
OA/Box Number: CF453

FOLDER TITLE:
Health Care Task Force Nolan Potentially Priv. Copies

2006-0223-F
vz74
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)} Freedem of Information Act - |[§ U.S.C. §52(b)|
P1 National Security Classified Information [{(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office |(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency |(b}(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b({3) Release would violate a Federal statute [(b)(3) of the FOIA| -
financial information [(a){4) of the PRA] b{4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information {{b}(4) of the FOIA]
and his advisors, or between such advisors |a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of ’ personal privacy [(b{6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
. purposes [(b)(7) of the FOIA]
. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions |[(b)(8) of the FOIA|
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). : concerning wells |(b)(9) of the FOIA| ’

RR. Document will be reviewed upon request.




Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT’NO. SUBJECT/TITLE ﬁATE : RESTRICTION
AND TYPE '
011. memo Photocopy. Memorandum to Ira Magaziner from Beth Nolan. Subject: 03/24/1993 PS5 8 }L{,

Qutside auditors on Health Care Task Options. (4 pages)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Miriam Nemetz
OA/Box Number: CF4353

FOLDER TITLE:
Health Care Task Force Nolan Potentially Priv. Copies - -

2006-0223-
. vz74
RESTRICTION CODES '
Presidential Records Act - {44 U.S.C. 2204(a}] Freedom of Information Act - {5 U.S.C. 552(b}]
P1 National Security Classified Information {{a)(1) of the PRA} b(1) National security classified information [(b)(1} of the FOIA|
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute |[(a)(3) of the PRA] . an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or ) b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a){4) of the PRA] : b{dy Release would disclose trade secrets or confidential or financial
PS Release would disclose confidential advice between the President information [(b)}(4) of the FOIA]
and his advisors, or between such advisors {a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy {(b){(6) of the FOIA|
personal privacy |(a}(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes {(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed . b(8) Release would disclose information concerning the regulation of
of gift. : financial institutions [{b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C, ’ b(9) Release would disclose geological or geophysical information
2201(3). concerning wells {(b)(9) of the FOIA]

RR. Document will be reviewed upon request.
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N Umted States

 OFFICE OF GOVERNMENT ETHICS
1201 Now York Avenus, NW., Sulte 500 -
~ " Washington, DC 20005-3917
* FAX: (202) 5236325

FACSIMILE TRANSMISSION
| - COVER SHEET
- DATE: /"/5/‘?57
‘}ro.‘“‘ &

FAXNO.  ______ __ PhonsNo

COMMENTS:

NUMBER OF PAGES

~ (WCLUDING COVER SHEET) |

" you did not racelve tha tow number of pagos, p&u call (20:) 5236’757

FOR OGE USE ONLY

PLEASE DATE STAMP THE BACK, WHEN LEAV!NG A FA)( ONLY

DISCARD D RETURN ORIGINALS D RETURN BY INTERNAL D MAIL QRIGINAL TO: D
ASAP . - MAIL THE SAME DAY
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Beth--

First, so you won’t feel blindsided, this Cffice =ma

a Memo on financial disclosure for the White Housa staff o

' 22,. 1993 which notes that all 8GEs have to tile. You

never saw it because it was before you got thare. _ Anyway,
found it, T thouqht I’d send it along. ~ ‘

Second, under 2634. 905 ' there are three poseible basas for
exclusions from the confidential £iling requirements for regular
" filers as well as SGEs. It you determined early on that members of
the Health Care Task Force were not working on a particular matter,
(wasn’t that the discussion you, Richard and I had in your ¢ffice
one evening), it seems to me that the exception in (a) might be
what you used even. though you weren’t thinking of its terms
specifically. If the members couldn’t be involved in a real
conflict and you counseled them extensively about apparent
.conflicts, this exception may fit what you did. It seems to e
that you were the agency designee for’ thxs purpose. ‘

The trick is that when the work of tha task force became work
on a particular matter, did you get confidential financial
dlsclosures from. those who were left?

, I have a staff meeting at 10:00, that’s why the note. 1’11
call when I get out and see if you want ‘to discuss in more depth.
Let Lauren know if you don’t so if you’re not avaiiable when I

call, you won’t have to waste time calling me back.

COPY
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2 Office of GOV crnmcm Mhncs
l’ul New Viak AWCnu, AN st 00 '
\\»u!nm\wn.‘ DO 2SS ’

January 22, 19

M‘KMORANDU‘M POR BERNARD NUSSBAUM :
: -COUNSEL TO THE PRESIDBNT

FROM: | STEPHEN D. POTTS /j"{“’u&( N (—‘Z:

DIRECTOR
SUBJECT: | AFinancial di_sélosurea for white House ataff

| .In addition to the statutory requiremest that Presidential
appointees requiring Senate confirmation must file public financial
disclosure reports, a number of White House staff membe.s must also
file some type of financial disclosure. There are two fimancial
disclosure programs in the executive branch: a statutory public
gystem for certain senior officials, as described in 5 U.8.C.
appendix, and a confidential system established by Executive Order
12674 for certain mid-level employees. Both gystems have been
implemented by regulation at 5 CFR part 2634, recently revised at
57 Federal Register 11800 on Apml 7, 1992. A copy of that -
regulation is encloged. S -

1. PUBLIC PDFANCIAL  DISCLOSURE

The statute requires pu.blic financial disclosure reports to be-
filed by: ~

o those who serve in poaa.tlone claasitiea above Gs 15 or in
posit.ons at or above an equivalent minimum rate of basic pay
(including special Government employees who are expected to serve
more than 60 days in a calendar year);

® those serving in positions excepted from the competitive
service by reason of a confidential or policy-making character
(Schedule C employees), unless exempted under the regulation;

] primary designated agency ethice officials; and :

® - any other civilian employees in the Bxecutive Office of
the President (except special Government employees) who hold a
cormission of appointment from the President. ‘ ’

- Public financial dlsclosure reports must be filed with the
designated agency ethics official initially within 30 days of
appointment, annually on or before May 15, and again within 30 dayn
of terminating employment in the position. Agencles may extend due
dates up to 45 days, for good cause, and this Office may grant an
additional 45 day extension. Public reports should be filed on a
standard form, the SF 278, which ie available through the General
Services Administra.tion '8 Customer Supply Centers, using National

“ETH 3-2-4 .
- ETH 3-2-5

ettt}




‘Mr. Bernard Nussbaum
Page 2

; The statute also requires that copies of public reponts filed
by some employees be forwarded to thig Office, the @ as for!
reports of advice-and-consent Pregidential - appointees.
includes reports of designated agency =thics officials, as we
reports of employees in the Executive Office of the President who
are appointed under 3 U.S.C. 105(a){2) (R} or (B) or 3 U.s8.C
107(a) (1) (A) or (b){1)(A) (i), and reporta of employees in the
Office of Vice President who are appointed ‘under 3 U.S.C.
.106(a) (1) {A) or (B).  All such reporta must be reviewed by the
.agency prior to forwarding a copy *o this Office. ‘ :

II. CONPIDENTIAL PIMANCIAL DISCLOSURE

. The regulatory implementation of Executive Order 12674
requires confidential (nonpublic) financial disclosure reports to
be filed by: L ’ - , AT o

® those in positicns designated by their agency because of
certain specified duties (described below) whose positions are
classifé‘ed at GS-15 or below or an equivalent minimum rate of basic
pay; an ‘ ' A o ' : v

L all special Government employees, regardless of -pay
grade, who do not meet the requirements for filing a public
financial disclosure report. R : « K :

The gpecified responsibilities defimned by regqulation as
requiring designation within the pay grade parameters are those
‘which involve personal and sgubstantial participation or the.
~exercise of significant judgment in contracting or procurement,
grants and subsidies, - regulating or auditing of non-Federal
‘entities, activities which the agency determines could have a
- direct and substantial economic effect on non-Pederal entities, and
other duties where filing is determined by the  agency to be
necessary in order to avoid conflicts ¢f interest., Bach agency
must evaluate its employee position descriptiong to determine
whether an incumbent'’s responsibilities fit within one of the above
categories, The regulation also provides for exclusions from
filing, even though a position otherwise falls within one of these
categories, where the agency determines that the possibility of
conflict is remote. . - ‘ ’ : . '

Confidential financial disclosure reports must be filed with
the designated agency ethics official ‘initially within 30 days of
entry into the position and annually on or before October 31,
Agencies may extend due dates up to 90 days, for good cause. There
is no requirement that copies of any of these reports be forwarded
' to this Office, and they are strictly protected by the Privacy Act
from disclosure to anyone, except in the limited circumstances
provided in the regulation. Confidential reports should be filed
on a stapdard form, the SF 450, which is available through the
General Services Administration’s Customer Supply Centers, using :

Nat;ional Stock Number 7540-01-351-9173, CO PY :



EXECUT[VE OFFICE OF THE PRESIDENT
OFFICE OF ADMINISTRATION
Washington, D.C. 20503

" March 12, 1993

MEMORANDUM FOR JENNIFER O'CONNOR
2 -"SPECIAL ASSISTANT
WHITE HOUSE OFFICE

: ﬂ
FROM:  BRUCE L. OVERTON L
. GBNERAL COUNSEL .
; SUBJECT: 'fw'und 0 tions Redga din the Healt askaorCe

This memorandum responds to your rfquest for fundlng Options
available to the Health ‘Task Force .

" BAQKGROUND

As a result of the decision by Federal Distrlct Court Judge
Lamberth on March 10, 1993, ?e provisions of the Federal
.Advisory Committee_ Act (FACA) have been made applicable to the
Health Task Force.3 -This includes a provision covering the
-administrative support of advisory committees:

\\f\\“r\ lHealth Task Force is a shorten refererice to the President's
| Task Force on National Health Care Reform, created January 25,
1993, and comprising an advisory body of the following officials
and individuals:

.Hillary Rodham Clinton, Chairperson
Senior White House Policy Advisors
.Secretary of Health and Human Services
Secretary of the Treasury '
‘Secretary of Defense

Secretary of Veterans' Affairs
Secretary of Commerce

- Secretary of Labor
Director, Office of Management and Budget

25 y.s.c. App. 2 Sections 1-15

3pssociation of American Physicians and Surgeons v. Hillar

. Rodham Clinton, Civil Action No. 93-0399, D.C. D.C. March 10,

- 1993, The District Court ruled that only certain provisions of
the FACA, (i.e., Sections 10(a) (1), 10(a)(3) and 10(c)),
primarily coverinq the requirement for open meetings were found
unconstitutional as applied to the Pre51dent.

- COPY




- Each agency shall be responsible for providing su
services for each advisory committee established

reporting to it unless the establishing authority Rrc

" otherwise. Where any . such advisory committee reporks to

for support services at any one time. 1In the case‘of
‘Presidential advisory committees, such services may be
provided by the General Services Adminlstration. Section
12(b), FACA. | :

In addition to the above provision limiting support services,
~ Congress has placed a further limitation on the funding of
adv1sory committees in the approprlations for fiscal year 1993:

No part of any appropriation contained in this or any other
Act shall be available for interagency financing of boards,
commissions, councils, committees, or similar groups (
(whether or not they are interagency entities) which do not
have a prior and specific statutory. approval to receive

- financial support from more than one agency or
instrumentality. - Section 612, Pub L. 102- 393 (1992).

Thls funding restriction actually predates the ‘'FACA and first
appeared as a limitation on appropriations expenditures in 1968.
The Comptroller General has expressly interpreted it to
countermand a statutory proxision_that had allowed interagency
fundlng, 31 U.s.cC. 1346(b) ’ ‘ - .

EUNDING OPTIONS

1. The Health Task Force may be assigned to the General

. Services Administration (GSA) because it is a Presidential 4
‘advisory committee. Pursuant to FACA Section 12(b), cited above,
the GSA would prov1de support services

2. The Health Task Force could be a551ghed to any of the
agencies listed in footnote one (herein). ‘Such agency would

- provide the entire administrative support for the Health Task
Force. The fact that the working groups primarlly meet in the
0l1d Executive Office Buildlng is not significant in determining
which agency provides support. Supplies, travel expenses, and

" costs for such matters as report production, consultants and
experts, and coriference facilities for regional hearings would -
all be covered by the agency providing support services. Members
of the working groups who are federal employees may continue to
receive their salaries from their employing agencies. '

465 Comp. Gen. 689, 691 (1986), citing 49 Comp. Gen. 305
(1969). s B

o o  COPY




needs" account. 3 U.S.C. 108.

cc Patsy Thomasson
Special Assistant to the President and
Director of the Office of Administration

COPY
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THE WHITE HOUSE
. WASHINGTON
March 22, 1993

MEMORANDUM FOR DR. THOMAS PYLE
HEALTH CARE TASK FORCE MEMBER

FROM: , BERNARD NUSSBAUM
- COUNSEL TO THE PRESIDENT

BETH NOLAN L
ASSOCIATE COUNSEL TO THE PRESIDENT'

SUBJECT:  Employment Status .

B

- This memorandum responds to Mr. Charles A. Samuels’ letter of
March ‘19, 1993 regarding your employment status with the Health
Care Task Force. In this letter, Mr. Samuels’ requested, on your
behalf, clarlfication of your employment status. ' ’

"It is our understanding that you serve as a Special Government
Employee with the federal government. A Special Government -
Employee, gee 18 U.S.C. § 202, may serve no more than 130 days. .
This category covers individuals who also may be categorized as
~experts or consultants. You have not been designated as an -
expert or consultant, which requlres certaln crlterla to be met.

el T

As a Special Government Employee, you are covered by the federal
ethics laws as well as the Standards of Conduct for Executive
Branch Employees. See 18 U.S.C. § 209; 5 C.F.R. § 2635. Like
all employees (including full-time volunteers, experts and
consultants), you are prohibited by federal law from
participating in particular matters in which you have a financial
interest. See 18 U.S.C. § 208.. The financial interests of your
spouse, minor child, general partner and those of any
organization in which you. serve as an officer, dlrector, trustee,
‘or employee are imputed te you as well.A Id4. . .

In addition, the Standards of Ethical Conduct require that where
_a reasonable person would questionvan employee’s impartiality in
a matter, he or she may not participate in a particular matter
involving specific parties with whom they have a covered
relationship. 5 C.F.R. § 2635.502. 1Individuals and :
organizations with whom you have a covered relationship' (outside
of your family or an organization with which a family member is
affiliated) include your employer and any organization with which
you have served as an officer, director, trustee, general.
partner, agent, attorney, consultant, contractor or employee.“'
Thus, you should not participate in particular matters in which
an organization with which you are associated is a party.

COPY




serve free of potentlal conflicts if you did not serve a
"[previous position]. While we were not involved in that
determlnatlon, we understand it was made with the intention
ensuring that your ability to serve ‘with 1mpart1a11ty could no
‘be challenged :

It is our_understanding.that emﬁioyee status of Task Force

members was addressed at a mandatory ethics briefing. It appears
from Mr. Samuels’ letter that you may not have attended this
meeting. - If you need further clarification of your status,

_ please call either of us directly. We gladly w111 take the t1me
~to address your concerns to your satlsfactlon.-




Mmtz Levin, Cohn, Fems Glovsky and Popeo P.C.

701 Pennsylvania Avenue, N.W.
Washington, D.C, 20004

One Financial Center
Boston, Massachusetts 02111
Telephone: 617/542-6000 S ) .
Fax: 617/542-2241 , ‘ : o . :

Charles A. Samuels . . . A ‘ . Direct Dial Number
. ’ ' ‘ 202/434-7311

March 19, 1993

D

" VIA HAND DELIVERY

Mr. Ira Magaziner

" Senior Advisor for Policy DeveIOpment
The White House
Room 216-01d Executlve Offlce Bulldlng
Washington, D.C. oo :

Dear Mr Maga21ner'

I represent Thomas Pyle. As you know, Mr. Pyle has been the-

. subject of inaccurate media stories today regarding his status,

‘which have embarrassed him and possibly damaged his reputatlon.

. Despite this extremely unfortunate situation, Mr. Pyle would be
willing to continue to provide assistance to your critical effort
if his status can be resolved within the next three working days.
However, Mr. Pyle needs you to focus carefully on his situation.
and to obtain definite clarifications of his arrangements with'
your office. The White House should then take approprlate actlon

. to clarlfy the publlc record when occasions arise.

‘As you know, since you asked Mr. Pyle to move to Washington
"to assist you, he has repeatedly requested clarification of his
employment status and resolutlon of any ethical issues. You
advised him that he would be a federal employee or a special
employee and that you did not foresee that there would be.
substantial conflict of interest issues. Mr. Pyle has repeatedly
asked you and others since he joined you on February 2 to resolve
these issues, and only after-a month of such urgings and efforts
by Mr. Pyle was it determined that it was:infeasible for him to
become a federal employee. During this period of time, he has
‘retained counsel, has expended significant expense and effort,
and has been totally uncompensated by the federal government.

Most recently, Mr. Pyle was advised that a consultant status
would be appropriate, but despite his numerous requests that
‘appropriate documentation be prepared for his review and
execution, no information or documentation, such as a consulting
contract, has been provided. Mr. Pyle was then advised by staff
to your Task Force that no ethical restrictions would apply to
him in his capacity as a consultant, which advice did not make
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Mintz, Levin, Cohn, Ferﬁé;'Glovsky and POpeo,‘?.C.'

= ”Mr.‘Ira‘Magaziner‘
March 19, 1993
- Page 2 : g ‘ ‘ ,

sense to him or us and, of course, he has continued to carry out
his duties with utmost circumspection regarding potential ethical
or conflict issues. In contradiction, I understand that staff
has now requested Mr. Pyle sign a document in which he would
acknowledge that he attended an ethics briefing and that he had
reviewed and would abide with certain ethical restrlctxons.

Since Mr. Pyle did not attend the briefing and since the ethical
restrictions which-are being proposed are apparently applicable
to federal employees and not consultants, we have adv1sed him not
.to execute this document. :

' If you‘wlsh Mr. Pyle to continue in a consultlng
arrangement, he is agreeable if it can be shown that he will be
able to contribute substantially to your effort and if an '
appropriate contract or other documentation is provided for his
review immediately. Our advice to Mr. Pyle is that if such
assurances. and documentation are not provided by Tuesday, March. .
23, he should terminate his involvement in your activities
‘because of the untenable, lack of clarlflcatlon about his duties
and requirements. ‘

I would be happy to speak with you or anyone on the White
House Staff, including White House Counsel who have refused to
return my calls( It is extremely regrettable that a person of
such high integrity, ability and willingness to serve should be
treated in a manner that embarrasses both him and the President.

Siﬁcerely,

WBW

Charles A. Samuels

‘cc:  Bérnard Nussbaum, Esq.

D14966.1
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‘ ~ "J'L"'““f‘, M : ,“« "M RS ON HEALTH CARE OPTIONS
| 2, E o ' 'jequestefor advice on the most
/nkﬁfjrﬁ*éss'ﬁ~xﬁﬂA~mﬁ"’@uxx¢x5Q“AQ " eople from outside the existing

\ T £ 8 X : : . - compensation with particular

nt thlnklng of the Healthcare Task '

) \T<?LJ ~ udit groups" in the Numbers, Legal
' ‘antedStateS»*n!'orma:t}‘onAgency g of a variety of people froin a
' " m the work, over a 3-4 week period.,'
All the work would not necessarily be done at OEOB. '

A primary concern is that the Task Force work has'reached a stage
whereAadcese to the options could provide the auditor with
potentially valuable information about the uitimete Task Force
work product.' ThUS, for example, an auditor whose non-Government
work, either as an individual entrepreneur or as an employee of a

‘firm, involves health care systems could be (conveniently)
commer01ally advantaged by‘knowlng before his or her competitors
what the Clinton health care plan entails and does not entail.

" Two possible mechanisms have been considered for‘brinqing these
people in, by a contract or by personal "appointment."

CONTRACT

Since we are talking about this ]ob being done without

compensatlon, there are two types of no-cost contract that could
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March 24, 1993

HEMbRANDUM TO IRA‘MAGAZINER

FROM: BETH NOLAN
. SUBJECT:  OUTSIDE AUDITORS ON HEALTH CARE OPTIONS

This is in responsé‘tGVYOur request for advice on the most

appropriate way,tq bring in people from outside the existing

" working group process without compensation with particular
expertlse to assess the current thlnklng of the Healthcare Task

'Force on varlous optzons.‘ ‘ '

‘You are planning to set up "audit‘groups" in the Numbers,LeQai~
and Consumer areas, consisting of a variety of people from a
variety of entities to perform the work over a 3-4 week period.
All the work ‘would not necessarily be done at OEOB.

Arprimary~concern ié that the Task Force vork has reached a stage
where access to the‘optioné could provide the,auditor with
potentially valuable information about the ultimate Task Force
work producr. Thus, for example, an auditor whose non-Government X
~work elther as an 1nd1v1dual entrepreneur or as an employee of a
firm, involves health care systems could be (conveniently) o
commerc1ally advantaged by knowing before his or her competxtors
what the Clinton health care plan entails and does not entail.

Two pdssible‘meéhanisms.have been considered fdr.bringing these
people5in, by a contract or by personal:“appoiﬁtment."

CONTRACT

Since we are talking about this job being done without
compensation, there are two types of no-cost éontract‘that could

COPY




pontract would contain non-disclosure, non-use, and non-

Ting clauses of the‘tyPe attached. . Since no federal:
iations would be expended on the contract with a firm, it
orld be awarded without regard to federal requirements for
‘ competition. And a contract could expllcltly cover the
authorizatlon to use the contractor s data proce551ng equipment
‘If two or three firms are being utilized, this would spread the
'Vbeneflts of partlcipatlon and reduce the appearance of any one
firm having an inside track on data or Plan content. (Whether we
can accept this "gift“ from a flrm may depend J&n which Federal
agency "adm1n§ters“ the Task ‘Force.) Independent contracts with
the auditors could be an adminlstrative problem, but not
insurmountable. Each~contractor, individual or a firm would have
" to deliver a written product, which'probably-would not be
- available to the public under FOIA. Proper clauses in the
" contract would assure its not peing available under FOIA.

PERSONAL APPOINTMENT |

We could also bring these auditors on as Special Government
Employees (SGEs) who would be subject to an array of requirements
"about the non-dlsclosure and no-use of the materials; however,
off-premises handling’ of the materials could be a problem for
these federal employees, especially if the "crunching of numbers
or dissection of Optiéns is to be done with private sector
colleégués or on equipment at the regular place of business.

‘Uhaer either approach, the "product" would be: recommendations,
suggestions and reactlons, but the auditor would not know, or
should not know, what use the Task Force will be making of their
input. That uncertainty, together with the pledges of

~ confidentially, non-disclosure and non-use should provide
considerable protection against ptemature'disclésure{ In any
event, if we do decide to go "outside" the existing process for
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ﬂ;&dits,'we méy indéed have to pay a‘priggmgﬁfgggﬂaéy of leaks or
allegatichs that certain firms or people got an unfair '
By taking the steps'suggestéd above and

competitive advantage.
the earliest possible time, we can

by providing public access at
reduce the chance of a serious problem.




