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-~Health Care Reform Task Force]. martial] {L!mge.)_--, 

05/11/1993 P5 ~_:;:s& OOlb. fax Jeff Gutman to Steve Neuwirth at 5:15pm. [Re: Health CareReform 
Task Force] (1 page) 

04/2611993 
. 3~3(7 P5 OOlc. fax Bretton G. Sciaroni to Brenda Dolan [Re: Health Care Reform Task 

Force] (2 pages) 

002. fohn Freedom of Information Act Request from the American Council for 
Health Care Reform reguesting records relating to the Health Care 
Reform Task Force. (2pages) · 

003a. form Freedom of Information Act R:equest from the American Council for 
Health Care Reform reguesting records relating to the Health Care -
Reform Task Force. (2 pages) 

003b. draft Stewart M. Gerson to Dr. Jane M. Orient, Association of American. 
Physicians and Surgeons, Inc., Re: Request for Documents and 
Inforination. (3 pages) · 

003c. letter Stewart M. Gerson 'to the Honorable Michael J. Astrue. [Re: Federal 

· 003d. photocopies 

003e. memo 

COLLECTION: 

Advisory Committee Act]. (2 pages) 

Photocopy ofLegal decision in the case ofFood Chemical News v. 
. Department of Health and Human Services (DCCA, 91 ~5318; decided 
. 12/18/1992) (1 0 pages) 

Draft, Memorandum to Vincent Foster and Stephen Neuwirth from 
David J. Anderson. Re: Issues relating to the Document Disclosure 
Provision of the Federal Advisory Commi~ee Act. (1 0 pages) 
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03/17/1993 P5 33Cf 
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03/24/1993 P5 3lf'3 

Health Care Task Force Documents Gibson Potentially Privileged Copies [3] [2] . 
Van Zbinden 
2006-0223-F 
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RESTRICTION CODES 
Presidential Records Act- [44 U.S. C. 2204(a)]. 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(J) ofthe PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advice between the President 

and his advisors. or between such advisors [a)(5) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) ofthe PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR Document will be reviewed upon request •. 

Freedom of Information Act- [5 U.S.C. 552(b)] 

· b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute ((b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal'privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIAJ 

b(9) Release would disclose geological or geophyc-oro p y· . 
concerning wells [(b)(9) ofthe FOIA) 
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STEVE -

Just to bring you up to data, many of the relevant a encies 
have received the attached FOIA request from·the USJF, a 
have never heard of, but whose agenda is reflected in the 
of their mission: preservation of · 11propert~y,. civil and human 
rights. 11 The Task Force received one as well and Frank Sobol ran 
a draft response by me. I. assume that it has or shortly will go 
out. With the agencies, it is, of course, trickier. I have 
asked' them to search for .relevant' documents and to determine ' 
whether the working group documents have been segregated ~rom 
agency records. If they have been, that seqregation along with 
an implied reservation of control by the White House slJOUld serve 
as sufficient grounds for a global denial. No responsive letters 
.or documents will be released on this FOIA request or the Public 
citizen request without letting you know first~ 

I have read.that the President does :not intend to make his 
.. health car.e ·reform proposal. until Jun:e. I do not know whether he 

intends the·Task Force to continue its efforts past May 30 or 
not. If so, the Charter should be renewed. Doing so is simple. 
Retain page 1 of the Charter in its entirety •. Revise Section 4, 
sentence 2 to delete "May 30, 1993" and insert a different date. 
june 30 may be appropriate unless there is some chance that the 
Task Force's work will extend beyoncl it. It wouldbe nice to 
avoid filing another charter, but putting a date beyond June 30 
may have PR ramifications you'll need to consider. Delete the 
second sentence of. Section VII: "The Task Force has not yet 
met." Change the filing date and, if appropriate, the estimated 
cost in Section v~ •. No other changes are necessary, unless, as I 
have heard through the grape vine~ the President wishes to . 
appoint AG Reno to the Task Force. Her name should then be added 
to section 2 -- Membership. · 

Under the Local Rules, plaintiffs• opposition to our motion 
to dismiss Count .2 would have. been dUe on Friday. f have not yet 
been served. 

If you have any questions, please call • 

. Jeff 
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. fCl'U lt\r ... 4 p 2: 38 w~.n.c.t.:0001 

Dear Ms. Dolan, 

Under the visions. of the Freedom of lutor.ma.tion Act, 5 U.S.C. 55.2, I all\ 
. ~questing copies of atlJ:I'$COrds, ~ agendas. transcripts, drafts, note., 

lVo!'kiPgpaperBt • es. or other dcx;ummta relevant to the Health Care Reform Task 
Fcroe. This requ~t pertains to employees of the Department of Commerce serving on 
the White House filn:c. According to the .list released by the White House, the 
names of the ret a:nt pert;onnel are hicluded as an attachment. 

. ' . . 

This requ t is heine made on behalf of the United States Jttstiee Foundation 
(USJF), a Caliti · -based.. legal foundation. USJF iA a non-~t, tax-exempt 
'corporation dedi · d to. the preservation of property, civil and hwnan rights. 

A waiver· requested tor an iBes. Disclosure or the requ.ested.inforroation ia 
in the public iit · t because it wlll COAtribute signifi¢antly to public understa.n.dicg 
of health care re.t<tr.m ud the role CJf the federal gvn!i"llment. As you may note, this . 
request is iiU • by an educaticmal organi.zati.qn, eel· USJF's •mand~te is to 
&seminate info tion which is co~~ u. "primarily beneiitinr the. public." 

· . If an or an part of this reqt188t is denied, pl~ cite the apec.ific exemption(a) · 
which you believe 'ustlfies your ni\ual to releue the informa1ion, and inform me of 
the ·appeals pr u.re available uDd$1' the law. ~would appreciate your bandling this 
I'OqUe8t as qui as pOSSible, and !look fbrward to hearing from you. within 10 days a 

. as the la.w sti . Thank you. for your ~derutian.. . . 

~" .. 10Jt~-­.~J~ 
Bretton. G. SCianmi 
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Solomona Aoel 
Laurence camp ll; 
Paul C~bell, Cenaue1 
Jone1than Edge l; 
Carolyn Gatz; 
Patricia Johd censua1 
David Kass; 
No:mpao McKenn 
Jane Molloy; 
Chu.ck Nelson, 
Simone :auesch 
Jonathan Silv 

·oe.nnis ·steina 
cynthia Taueb 
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AMERICAN COUNCIL FOR HEALTH CARE 

SISS North 37th Street +Arlington, Virginia 22207 

(703) 534-6028 

· REQUEST FOR DOCUMENTS AND INFORMATION FROM 
THE PRESIDENT'S TASK FORCE ON NATIONAL HEALTH CARE 

REFORM. ITS INTERDEPARTMENTAL WORKiNG GROUP AND ALL 
CLUSTER GROUPS, PURSUANT TO THE FREEDOM OF INFORMATION 

ACT. 5 U.S. C. SECTION 522 AND THE FEDERAL ADVISORY 
COMMITTEE ACT, 5 U.S.CAPP.JO(bJ 

March 17, 1993 

To: PRESipENTS TASK FORCE ON NATIONAL HEALTH CARE REFORM 
C/0 HILLARY RODHAM CLINTON, Chair,and 
IRA MAGAZINER, Senior Advisor to the President for Policy Development 
BERNARD NUSSBAUM, Counsel 
Executive Office of the President 
The White House 
Washington, D.C. 20050 

Pursuant to the Freedom oflnfonnation Act. 5 U.S.C. Section 552, and the Federal 

Advisory Committee Act, 5 U.S.C. App., Section lO(b), the American Council for Health Care 

Reform, by and through William Shaker, Executive Director, hereby requests from its inter­

departmental working group~ and all ciU:Ster groups thereof the following documents to be made 

available for public inspection and copying at the offices of the President's Task Force on 

National Health Care Reform: 

. 1. The Advisory Committee Charter ofthe President's Task Force on National 
Health Care Reform; · 

. . 

·2. All records, transcripts, minutes {including minutes containing a record of the 
persons present and a complete and accurate description of the matters discussed 
and conclusions reached), appendixes, working papers,- drafts, studies, or other · 
documents which have been or will be made available to or have been prepared 
by the President's Task Force on National Health Care Reform; 
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PRESIDENT'S TASK FORCE ON NATIONAL HEALTH CARE REFORM 
C/0 HILLARY RODHAM CLINTON, Chair,. et al. 

Marchl7, 1993 · 
Page2 

. . . 

3. All schedules of meetings and agenda of the President's Task Force on Natto 
Health Care Reform; 

4. All records, reports, transcripts, minutes (including minutes containing a record 
· of the persons present and a complete and accurate description of the matters 
discussed and conclusions reached), · · 

5. The schedules of all meetings and agenda of the interdepartmental working. 
gr~ups and each of its cluster groups; and · 

6. The· names and background histories of all persons who are members of or 
consult or advise (whether on a full time or part time basis and whether they are 
paid or not, and the amount paid where applicable), the President's Task Force on 
National Health Care Reform, the interdepartmental working group and all of the 

. cluster groups, thereof. 

As this req~est will ~on tribute significantly to public understanding of the operations and 
activities of the President's Task Force on National Health Care Reform and its interdepart­
mental working groups and all of the cluster groups and activities of the government itself, the 
aforesaid documents and information should be·furnished without any charge or at a charge 
reduced below the fees established in 5 U.S. C. Section 552(a)(4)(A)(ii). 

Pursuant to 5 U.S. C. Section 522(a)(6)A9A), a determination of compliance is expected 
within ten (1 0) days. · · · 

. . 

Respectfully submitted. z .. ·. · ... 
~d-lttf~ 

WILLIAM H. SHAKER 
. Executive Director 
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. Orient 
irector 

.~}«'\ 
·~ 

of An\ericanPhysicians and ~urgeons, Inc. 
cson Blvd. suite 9 

85716 

. Re: Request for Documents and Information 

Dear br. Orient: 

This letter will serve as .the. respoJ1Se ·of the President 1 s 
Task Force on National Health care Reform (the uTask Force") to 
your March l7,, 1993 request. for documents and information 
pursuant. to the Freedom· of Information Act ( ·" FOIA n) , 5 u.s. c. § . 
552 and the Federal Advisory Committee Act '( 11 FACA"), su.s.c. 
App_. 2 § l 0 ( b} ~ . . 

The FOIA applies only to records maintained by ''agencies" 
within the ~xecutive Branch .. see !5 u.s.c. § 552(a) (3). Neither 
theT.ask Force nor the.interdepartmental working group or its 
"cluster" groups are agencies for purpose·s of FOIA because their 
functions are, respectively, to advise artd to assist the· 
President. pee ~issinger v. Re~orters ccmm. for Freedom of the 
P~ess, 445 u.s. 136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C. 
cir. 1993). The. Task Force, ·'working group and ''cluster" groups 
are, therefore, not subject to FOIA. 

The court in Association of Ametican PhYsicians and surgeons 
!MPS), et al, and surgeons, Inc. v·. Clinton, et al., No. 93.-0399 
(O.o.c. Mar. 10, 1993), however, held that the Task Force is an 
advisory committee under FACA. Although the defendants~believe 
that rulinq to be an error as·a statutoryand constitutional 
matter, and have appealed it to the United States court of 
Appeals for the District of Columbia Circuit, the Task ·Force .. 

· intends· to make no~ documents which have been and will 
be 11made available to or prepared for or by," FACA,. § 10 (b), the 
Task Force available fo~ public inspection and copying (Request 
2}. . 

~7 1-rt fq 'tj 

In that reqard, the Task Force has established a public 
readin9 room located in Rqom l01G of.the Humphrey Building, u.s. 
Department of Health and Human Services, 200 Independence Ave., 
s.w. The reading room will be open to the public between the 
hours of 9:00 a.m. and 5:00 p.m. Monday through Friday, be9inning 
March 29, 1993. Please contact steven Pigeon at (202) 690•7000 
in .order to arrange for access to the reading room. 

The Task Force is currently in the process of moving 
existing documents that have been reviewed into this reading room 
for public inspection.and hopes to complete this process during 
the week of March 29. The Task Force will send additional non­
privileged TaskForce documents to the reading room periodically 

. as they are received or created and reviell.red until the Task Force 
.ceases to exist or the Court's order is v~;cated. 
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In particular, .the TaskForce's charter (Request 
agendas of any of its meetings (Request 3} and non-pri 
Task Force documents (Requests 2 and 4) will be availa 
reading room. · 

The Court also held that the interdepartmental working~~~ 
is not an advisory committee under FACA. The Task Force regards 
Request 4 to seek a subset of the documents sought in Request 2 .• 
However, to the extent that you request documents not subsumed · 
under Request 2 that were made available to or prepared for or by 
the working group or its cluster groups, they are not subject to 

·disclosure under § lO(b). In particular, the documents requested 
in Requests 5 and 6·, ·if they. exist at all, are working group 

·records, not. documents made available to th,e Task Force· that are · 
· smbj ect to· disclosure. As you are . probably .·aware, however, the 
names.of persons on the working group·and its consultants have 
been made public. · · 

'
1 In accordanc~ with FACA ,' § 10 (b) , 5 u.s. c. § 552 (b) and the 

;~ 'court's Opinion and order, th.e Task Force has and w:ill withhold 
vo'} . documents determined to be protected by llri v ileqes protecting 

· r+O" ' deliberative .processes and Presidential c:olTilllunications and other 
.~ applicable privileges. 

. In pal:'ticular, the Task Force is withholding categories of 
documents l'isted below. The Task Force roay withhold additional 

. categories of material determine~ to be }:'rivile.qed that have not 
yet been reviewed or created. · · · 

1. Personal letters submitted by members of. the public to 
the Task Force that contain, for example, descriptions of health 
problems and financial information are withheld pursuant to 5 
u.s.c. § 552(b) (6); . 

·2. Personal letters, attaching resumes, sUbmitted by 
members of the p~lic offerinq to help the Task Force are 
withheld pursuant to 5 u.s.c. § 552(b) (6); 

3. - Coding and routing slips for correspondence received by 
the intake center are :withheld pursuant to 5 u.s.c. § 552 (b) (2) 1 

4. Background and options papers prepared by working group 
.members and seen by Task Force members or the President related 
to national h~alth care-reform are withhe:2.d pursuant to 
privileges protecting deliberative proces~es and Presidential 
communications. ~ 5 u.s.c. § 552(b) (5) .and~, slip op. at 

·18-26. [Such documents·include background and talking point 
papers prepared for Task Force members for the March 29, 1993 
public hearing: options papers prepared for particular Task Force 
members with expertise or jurisdiction.ov&r the su~ject addresssd 
in the papers: workil'l.g group 11 tollgate 11 background and options 

.books; and briefing materials prepared for the President.) 
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Honorable Michael J. Astrue 
General Counsel 
Department of Health and 

·· Human services 
~ashington, D~C. 20201 

Dear Mr. Astrue: 

U.S. Department or Justice 

Civil Division 

ft(adttn,torr, D.C. 20JJO 

Ypu have asked my opinion on whether the Federal Advisory 
Committee Act, 5 u.s.c. app. 2 ( 11 FACA 11

), permits an advisory 
committee to withhold.its documents under the deliberative 
process privilege of Exemption 5 of the Freedom of Information 
Act, 5 u.s.c. { 552 ("FOIA"). After review of the applicable law ' 

·a. nd the Department of Justice 1 s position os{lis issue, it is my 
conclusion that an advisory committee may· ot}withhold .its 
deliberative documents under Exemption 5. / . · 

. We.are currently representing the.Advisory Co~ittee on the 
.Food and Drug Administration (the "Committee") and theDepartment 
of Health and Human Services in Food Chetnical News v. Advison 
committee on the Food and Drug Administrc;ttion, et al., ·o,;o.c. No. 
91-0516. Plaintiff has.sought to obtain certain docwnents from 
the Committee under section 10 (b} of FACJl. 'l_That section, which 
is made subject to FOIA, requi.res that advisory committees make 
their documents available . t'o the public. At a hearing on . · 
March 28, 1991, Judge Boudin ruled that an individual seeking 
documents from an advisory committee was required to comply with. 
the procedural requirements of the Freedom of Information Act. 
Accordingly, Judge Boudin denied plaintiff's :motion for a 

. preliminary injunction, but left the case open for thirty days in 
the event plaintiff wished to bring additional matters to the 
Court's attention. On March 28, plaintiff made a FOIA request 
for certain documents of the Committee. The Committee's response 

.is due today. 

It is my understanding that the Committee desires to 
withhold some of these.documents under the deliberative p1::ocess· 
privilege of FOIA Exemption 5. While sec~tion 10 (b) of FACA is 
subject to some of the FOIA exemptions, it is the position of the 
Department.of Justice that FACA does not permit advisory 
cozmnittees to withhold their documents unaer FOIA's deliberative 
process privilege. This position is est&blished by .a 1988 
memorandum by: 1;:he Office of Leg.al Counsel. This memorandum 
represents the culmination of a· lengthy e:xploration of this issue 
by the Department of Justice. 
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The Justice Department's position is based upon t 
of section lO(b). and Exemption 5, the legislattve hist 
the case law. Sect:ion lO(b), specifically requ'ires ad 
committees to release their "drafts" and "working paper 
materials are per £§ deliberative, and therefore congress 

·not have intended to permit withholding under Exemption 5. 
Exemption 5 itself only applies to "inter-agency" or"intra­
agency" documents. -Since an advisory cornmittee is not an agency, 
it is doubtful that Exemption 5 applies to documents prepared by 
an advisory committee.· In addition, the entire purpose of FACA, 
as evidenced by the extensive legislative history, is. to open up 
the deliberations of advisory committees to public scrutiny .. 
Finally,· two judges in ·the District· of Columbia have considered 

·.this issue. In Wolfe v. Weiribe.rger 1 403 F. Supp. 238, 242-3 
(D.D.C. 1975), Judge Richey explicitly held that Exemption 5 does 
riot apply to advisory committee documents. More recently, Judge 
Joyce Green described·as "entirely unpersuasive" the argument 
that the deliberative process exemption Ilay shield advisory 
committee documents. Washington Legal Foundation v. Department 
of Justice, 691 F. Supp. 483, 495 (D. D.C. 1988.), aff'd on other· 
grounds, 109 s.ct~ 2558 (1989). . . . 

In litigation, the Justice Department ha:s consistentlytaken 
the position that advisory committees may not withhold delibera­
tive documents under Exemption 5. This is the position the 
Pepartment took before the o.c; Circuit court in National Anti'!" 
Hunger Coalition v. ExectJtive committee of the President'§ 
Private Sector SutYev on Cost Control; 71i F.2d 1071 (D.C. Cir 
1983) • Furthermore, in the Washington L~rua..l Foundation case, . the 
Department argued this position in both the District Court and 

" the Supreme Court. Establishing- this point was critical to our . · 
argument that the application of FACA to Presidential colllltlissio:ns 
was an unconstitutional infr.ingement on Executive powers. We 
argued thatb~cause FACA does not parmit invocation of the 
deliberative process privilege, it infringes upon this Executive 
power· when applied to. Presidential commh~sions •. 

· . The Department's position on this insue is therefore firmly 
established as a matter of policy and la'il. When consul ted by'. 
other agencies, the·nepartment routinely advises them· of this 

· .p·olicy. Accordingly, should. an agency attempt to withhold 
deliberative. advisory committee documents, we could not defend 
that actioh in any subsequent litigation. 

Sincerely, 

Stuart M. Gerson 
Assistant ~ttorney General 
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Notice: TJ:-J.s opiirlon i! subject to fonnal reruion· b'dore· ...... ·..,, ....... ~,,,.,~ .... 
the Federal Reporter or U.S.App.D.G. ·Reports~ Us~·s n.re requested 

· notify the Cierk of any formal e:rrcts in order that oon-el!tions may be 
before the bound volumes go to press. · 

~niteb $tates QCoutt · of ~peals 
FOR THE DISTRlCT OF COLUMBIA CIRCUIT 

Argued October 15, 1992 Decided Deeember 18, 1992 · 

No. 91--5318 

Foon CHnncAL NEws. 
.Al':PELLA.NT 

v.' 

DEPAR.TMENT OF HEALTH AND Hu¥AN ·SERVIcEs, 

.APPELLEE ~ 

Appeal from the United States District 
· . Cotirt for the District of Columbia 

(No. 91-0516) . 

1'heresa A Amato, with whom Alan B. Mom.son and Patti 
A. Goldma.n were on the brief, for appellant 

Richard Alan Olderrnan., Attorney, Department of Justice, 
with whom Stuart· M .. Gm~ Assistant .Attorney General, 
Jay B. Sttphen.s, United States Attorney, and Leonard 
Schaitman., Attorney, Department of Justice, were on the 
brief, for appellee. · · 

Bills of coats· must be filed v.'ithin 14 days aiter entry of judgment, 
The court looks with disfavor upon motions to file bills of costs out 
of time. 
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Before: MTh.-vA, CM.ef Judge, WALD and I;nwARDS, Ci 
Judges. 

Opinion· for the Court filed by Circuit. Judge EnwAR . 
EDWARDS, Circuit Judge: This case comes t.o. us in. a 

somewhat confused posture, because it appeus that the rehef 
sought on appeal may not be inconsistent with the final. 
judgment reached by the District Court lrus case focuses 

. on the relationship between section lO(b) of the Federal 
Advisory Committee: Act ("FACA"), 5 U.S.C. app. § lO(b) 
(1988), and the Freedom of Information Act ('4r,OIA"), 5 

. U.S.C. §. 552 (1988). At issue is whether, uttder section IO(b) 
of FACA, an agency is obligated to make available for public 
inspection and copying all documents that are made available 
to or prepared for or by an advisory committee. 

Before · the DiStrict Court, the plaintiff, Food Chemical 
News ("FCN"), claimed that the defendant, the Department 
of Health and Human Services' Advisory Committee on Food 

· and Drug Administration ("the Committee"), violated FACA 
. by refusing to reiease documents under section lO(b) unless 
·and until a request for the materials had' been filed under 
FOIA. In particular, FCN argued that sect_on lO(b) imposes 
an independent, self-exe<:uting obligation on advisory commit­
tees to make their materials publicly available. The Govern· 
rnent, in turn, argued that section lO(b) of FACA incorporates 
not only FOI.A's exemptions, but also its ma11datory procedur­
al mechanism of a written request followed by administrative 
review with respect· to any Committee docwnant. . During 
oral argument . before this court, the parties' positions ap­
peared to change, '9.ith both sides seeming t(l adopt a view not 
inconsistent with the judgment of the Dis':rlct Court. 

In· any . event, to t;he extent that an issue remains, the 
disposition of this case seemS clear. We hold that, .under · 
section lO(b) of FACA. an agency is generdlly obligated to 
make available for public inspection and copying all materials 
that '":ere made available to or prepared for or by an advisory 
comnuttee. Except With respect to those materials that the 
agency reasonably claims to be exempt from disclosure pursu-

. ant to FOIA, a member of the public need not request. 

!" . 
I 
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disclosure in order for F ACA lO(b) mawrials · o be ms..de 
3.Va:ilable. Thus, whenever ·p1·acticable, ·all 10 . ) materials 
must be available for public inspection and copyin before or 
on the date of the advisory committee meeting to w · ch they 
.apply. 

I. BACKGROUND 
On November 29, 1989, the Seaetary of Health and 

Human S~nices ("HHS") formed 'the Food and Drug Admin· 
· istration Committee as an advfuory committee under FA CA. 
The Committee was established ~o provide HHS with general 

· advice and recom.TJlendations on the operation of the Food 
· and Drug Administration ("FDA"), and \\·as required to sub- . 
mit a final report to HHS within o!):e year of its f:u-st meeting~ 
At its first meeting, on May 17, 199Q, the Committee decided 
to separate into various subcommittees, including a Drafting 

. Subcommittee··roRponsible for ciraft!lllg the final report. 
· FCN, a· newsletter tl1at. focus-as on food safety issues, has 

closely monitored and reported on the activities of the ·Com- . 
. mittee smce its inception. Stephen Clapp, a reporter . for· 
FCN, attended many of the meetings of the Committee and · 

. its subcommittees and wrote articles pertaining to· those 
meetings. Clapp frequently requested and obtained drafts, 
working papers and other documents that were prepared for 

. the various mootings. At a Drafting Subcommittee meeting 
on ~ebruary 28, 1991~ tw'o draf'~s of tha FDA Committee's 
fmat :::-eport were discussed and considered. Clapp requested 
copies of the drafts p1ior to the meeting, but Eric Katz, the 
Executive Director of the Cownittee, informed Clapp that 
the drafts would not be publicly disclosed. Katz ann'ounced 
that all requests· for · copies of the ciran reports should be 
referred to HHS' Freedom of Information Office. 

On March 12t 1991, FCN filed im action in District Court 
seeking to enjoin all meetings of the FDA Committee and its 
subcommittees until all drafts, '.:rorking papers, and · other 
documents prepared for future meetings were · released. 

· FCN claimed that \\ithholding these documents ":as a viola­
tion of section lO(b) of FACA, which provides: 
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Subject t.o section 552 of title 5, Ullited States Code, . e 
records, reports) transcripts, minutes, appendixes, wo .­
ing papers, drafts, studles, agenda, or other documcn ~ 
which were made available to or prepared for or by each 
advisory committee shall be available for public inspec­
tion and copying at a single location m the offices of the 
advisory· committee or the agency to which the adv~sory 
committee reports until the advisory Cl•mmitlee ceases oo 
e~l · 

5 · U.S.C. app. § lO(b). 
The hub of controversy in the District Court was the flrst 

part; of section lO(b) of F ACA, which refers .to FOIA. FCN 
argued that the reference to FOIA is only meant to incorpo­
rate the nine exemptions from disclosure found in 5 U.S.C. 
§ 552(b).l The Government responded that, in addition to 

. 1 Section 552(b) reads as follows: 

'This section doe& not apply to matters that are-
(l)(A} specifically auth.oriied under eriteiia established by an 

Executive order to be, kept secret in tho interest · ot national 
defense or foreign policy and (B) are in fact properly classified 
pursuant to such Executive order; 

(2) re1ated solely to t11e internal personr.el :riJles and practic­
es of an agency; 

(8) specifically exempted from disclosu!'e by statute (other 
than seetion 552b of this tit!e), provided that such· st.atu.te (A) 

· · requires that the matters be withheld from the pub lie in such a 
manner a.S to leave no discretion on lhe issue, or (B) establishes 
partfeular erlteria for withholding or refers to particular types 

. of matters to be withheld; . · . 
(4) lrade secretS and coriur.erclal or financial information 

obtained from a person and pri\"ileged or confidential; 
{5) inter-agency or intra-agency memo1·andums or letters 

which would not be available by law to a party other than an 
agency in litigation with the agency;· . · 

(6) perionnel and medical flles and similar flies the disclo· 
sure of which would· constitute a clearly unwe.rranted invasion 
ot personal privacy; 

(7) records or information compiled for law enf'ot~ment 
purposes, but only to the extent that the :pi.ooduction of ~;ueh law 
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The District Court ruled that it did "not fully ~~~ 
.either side's reading of Section lO(b).~ Food Chemical News 
· v. Advisory Comm on the Food and Drug Admin., .760 F. 
Supp. 220, 222 (D.D.C. 1991). The trial court the_n held that a 

enforcement records or information (A) cculd reasonably be 
eh.-pected to interfore with enforce::nent proeeedings, (B} would 
deprive a person of a right fA) a fair trial or an impartial 
adjudication, (C) could reasonably be expected to constitute an 
unwarranted invasion ofpersonalprivacy, {D) could reasonably 
be e-xpected to disclose the identity cf a confidential source,· 
including a State, local, or foreign agency or authority or any 

. private institution which furnished information on a confi.d~ntial 
basis, and, in the ease or a re.cord or infonnation compiled by 

· criminal law eri!orcement authority in the course of a criminal 
investigation or by aJ?. agency cundueting a lawful national 
security intelligence investigation, information· furnished by a 

. confidential source, (E) would disclose techniques and proce­
dures !or law enforCement investgatlons or prosecutions, or 
would disclose guidelines for law enforcement investigations· or 

. prosecutions if such disclosure could reasonably be expec~d to 
risk circumvention of the law, or (F) could reasonably be 
expected to endanger the lite or physical safety of any individu-
~ . . . . 

(8) ·contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use of an 
agency responsible for the regulation or supenision of financial 

. institutions; or . 
(9) geologieal and geophysical infonnation and data, includ· 

ing mapa, concerning wells. 
2 Section 552(a)(S) reads as follows: 

(S) · Except with respect to the r(:cords made available under 
paragraphs (1) and (2) of this subsection, each agency, upon · 
any request for reeords which (A) reasonably descnoes such 
records and (B) is made in accordance with published rules 
stating· the time, place, fees (if any), a:nd procedures to be 
followed, shall make the records promptly available to any 
person. · · · · 
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plaintiff would not be warran«!d in bypassing FOIA proce •i 

· dures to "resolve an ordinary dispute as to wh~ther specific 
advisory committee· documents were exempt under· FOIA/' 
I d. The court found that, because HHS believed that the · 
specific documents being sought by plaintiffs "may be subject 
to FOIA. exemptions,» id. at 222 n.3, FCN was required to file 
a FOIA request "in this case," id. at 223. 

What is confusing about the · District Court's published 
decision is the court's holding that "[s]ection J..O(b) incorpo­
rates FOJA procedures as well as FOB .. exemp"tions/' I d. at· 
222. This suggests that a party like FCN is requited to tile a 
FOIA request even with respeet to ~ection lO(b) materials 
that an agency does not reasonably claim to be •tex,e.mpt" 
under FOIA. In the case at hand, it appears that the disputed 
documents involved only materials believed by agency offi-

. cials to be exempt from disclosure, see id at 222 n.~; howev­
er, confusion ati.ses . because of the . trial couxt's .. published 
opinion that· "[t]he statutory language does not distinguish 
between . FOIA substance and FOIA proeedw·e, but. makes 
the Section lO(b) disclosure obligation '[s]ubject to' FOIA." 
!d. .at 222. The confusion prompted by the published opinion 

· led to this appeal. a · · · 

s The FDA· Committee released its final report in 1991 and has 
since then ceased to exist. However, the District Court found that 
FCN's complaint included a challenge to HHS1 

. alleged poticy 
governing a.ccess to advisory committee materials, Food Chemical 
News v. Depa:rtmm-u of Healt.h and Hum.a.n Services, No. 91-Q516 
(D.D.C. Sept. 9, 1991) (order grantlng motion to di-;mi.ss) at 2, and· 
that FCN .had standing to raise this challenge bet-ause it had 
demonstrated that it regularly covered the activities. of HHS adviso­
ry committees, id. at 8. Thus, because the challenge to the alleged 
unlawful policy remain.s unresolved, the case is· not moot.. See 
Better Go'V't AsB'n i(' Depa..tti:umt of State: 780 F .2d 86, 90-92 (D.C. 
Cir. 1986). . 
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II. ANALYSIS 

·A. The Positions of the Parties 

On appeal, this case has been complicated b 
FCN and HHS present two critically diffEi'ent in s 
of the District Court's holding. FCN challenges th~ court's 

· published decision suggesting that individuals must file FOIA 
requests for the disclosure of all section lO(b) materials. By 
contraSt, the:Government asks this court to affirm the holding · 

r ·that a FOIA request is required only for those section lO(b) 
materials withheld due to their. potentially exempt status 
under section 552(b) of FOIA.. AlL~ough ;,he District Court's 
reasoning in the published opinion is not entirely clear, it is 
probably fair w assume that its holding w~s intended w reach 
no further than the facts of this case, where the ·withheld 
documents were claimed to be "subject to li"OIA exemptions.•: 
760 F. Supp. at 222 n.3. Indeed, in an unpublished order 
dismissing the case, the District Court. clarified the scope of 
its holding: 

There 'is no indication that HHS has ever denied that it 
has an obligation under Section lO(b) to ensur~ that· 
unprotected documents are made available to the public 
in due coune. Although the agency utilizes the FOIA as 
a default disclosure inechanisin for potentially exempt 
documents ... · any implication that HHS refuses to 
make any document available unless an. [sic] FOIA r~ . · 
quest is made is inconsistent ?Jith FCN's ovm version of 
the facts in this case. 

Food Chtmical News v. Department of Health, and Hu,man 
Services, No. 91-0516 (D.D.C. Sept. 9, 19Bl) (order granting 
motion to disTniss) at 2 n.l. With this unpublished order in 
view, it becomes clear that the District Court's ultimate 
judgment requires a FOIA request only for those documents 
withheld as potentially exempt; thus, FCN's appeal may 
involve a complaint about nothing. . 

At oral argument, with this reality expo~ed, the t\\"'0 parties 
essentially conceded to each other's pos1tions. · FCN con. 
ceded that a FOIA request could be required to obtain 
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documents reasonably v.ithheld by the agency under a section 
652(b) FOIA exemption. The Government conceded that, 
except where the agency has asserted application of a sp~cific 
· FOIA exemption, its policy is to disclose ail materials that 
· come within section lO(b) of FAC~ regardless of whether a 

FOIA request was flled. Therefore, the Government's posi~ 
tion, FCN's position and the District Court's holding appear 
to be consistent. · 

·B. The Meaning of Section 10(b) of FACA 
While the immediate controversy between FCN and HHS 

appears to be resolved, the parties made assertions at. oral 
argument that demonstrated that some of. the confusion re-­
:mained. We now. address some of those assertions to clarify 
·the scope and meaning of section lO(b) of FACA within the 
context of the dispute before us. · 

First,· the Government asserted that, although HHS does · 
not . presently have any rcg-.1lation." policy or practice that 
requites a FOIA request for unprotected documents,' it is not 

·. 4 The HHS regulations gove..'ning publie ~ccess ta advisory com-
. mittee materials provide: 

(b) Access to records. (1) All records, reports, and other' 
documents of each advisory coirim:ittee shall be available for 
public hispection and copying pursuant to the Department's . 
public: information regulation. · Documents referred to herein · 
include tha records, reports, transcripts, minutes, a.ppend:ces, . 
working papers, drafts, studiea, agenda or other documants 

. which were made a\•aila.ble to or prepared for or by {!ach · 
advisory committee. 

(2) Advisory comm.ittee records determined to be available for 
public inspection are to be ma.de available for inspection and 

· . eopying at ·a ~ngle location in the offices of the advif:ory 
committee or the · Department organizational component to 
which the advisory eomniittee . reports. · 

45 C.F.R. §§ ·11.5(b)(l), (b)(2) (1991). The regulations continue: 
(a) Any person whose request for access to an advisory com· 
mittee doeument is denied may seek administrative revie>v in 
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process to the public to prevent usubjective influe .ces not In~~ ~ \ 
the public interest" from controlling the meetin · . S. REP. ~ Y · ' J 
No. 92-1098, 92nd Cong., 2d Sess .. 6 (1972). Con ss consid- § · 
ered section 10 to be: · ~ ... ~-4.-:ri ., 

one of the key sections in the.legislation. It estaou·~ ~~ 
the standard of openness in a.qvisory committee delibera-
~ and provides an opportunity !or mferested parties -

_,.to present their Views ar!Al. be. injorrned ·with 1-espect ro 
the subject rnatter taken up by such com .. mittees. . .. 
[T]he ilitention of this legislation is that the standard of· . 

. openness and public inspection of advisory committee 
records is ·to be liberally construed. -

!d. at 14 (emphasis added). In order for "in_terested parties 
to present their views.'' and for the public to "be informed 
with respect to the subject matter." it is essential that, ~ 
whenever practicable, . parties have access to · the relevant · ~ 
materials before or at the meeting at which the materi~ are 
used and discussed. Opening the meett'lgs to the public 
would be meaningless if the publie could not follow the 
substance of the discussions. . 

III .. CONCLUSION 

.. For the reasons given above, the judgment of the District 
·Court is affirmed as herein clarified. · 

So ordered. 

I 
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precl~ded. from implementing that procedure in !~e .future. '!!.. 1 
We d1sagree. The language and structure of FA¥ express· t:' ' 
unequivocclly that the Go~ernment is req~ed tom ke avail- ~-o05 · 
able all none."\empt sedion lO(b) ma~nals reg ss of·. }:0 
whether a FOIA request was filed. Moreover, the legislaT'fl~ -....­
history of F ACA shows that Congre:;s intended for the public 
to have access tO section lO(b) materials before or at the 
meeting for. which they were prepared . 

. Section lO(b) contains unambiguous langt~ge that identi­
fies certain materials, and describes in detail the methods and 
location by and at which the Govex nment must make those · 
materials available to the . public. The applicable materials . 
include ''the records. reports ... ·working papers, drafts ... 

· or other documents which were mad~ available to or prepared 
for or by each adVisory committee." 5 U.S.C. app. § lO(b). 
The Governm~t must assure that section 10(b) matmials 
l'shall be available for public inspection and copying. at a 

· single location in the offices of the advisory committee." · Jd. 
The language of section lO(b) mirrors that of section 552(a)(2) 
of l'"'OIA) which states: "Each agency . . . shall make avail­
able for public inspection and ·~opying .... " 5 U.S.C. 
§ 552(a)(2). · Disclosure of section M2(a){2) materials clearly · 
does not require s. FOIA request, as FOIA requests are 

. needed only for materials not . "made available ttuder para­
graphs (1) and (2)u of section 552(a) •.. 5 U.S.C. § 552(a)(3). 
Like section 552(a)(2), section lO(b) affirmatively obligates the 
Government to provide access to the identified materials, 
regardless of whether a FOIA request has been rued. 

With regard to the timing of th0 release of section lO(b) 
materials to be made available to tr.e public, the Government 
has assured the court that, except in truly unus.ual circum­
stances~ HHS's practice is to reJea.s~ those materials before or 
on the date of the advisory committee meeting for whieh ·. 
those materials . were prepared. F ACA requires no less. 
Congress passed F ACA to open the advisory committee 

accord with the Department's Freedom of Information Act 
regulation. · 

45 C.F .R. § 11.6(a) (1991). 
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U.S. Department ot Justice · 

·Memorandum ArTORNEY-CLIEN~ PRIVILEGED/ATTORNEY WORK PRODUCT 

To: vincent Foster 
Deputy Counsel to the President 

stephen Neuwirth 
Associate counsel to the President 

From: David J. Anderson 
Director, Federal Programs Branch 
Civil Division 

Re: • Issues Relatinq to the Document Disclosure Provis·ion ·of 
the Federal Advisory Committee Act 

. . . 
You have asked that we analyze the obligations of the Task 

·Forceon National Health care Reform to make documents available 
to the.public under the provisions of the Freedom of Information 
Act ("FOIA") and the Federal Advisory Committee Act ("FACA .. ). · 
The issues are specifically raised by the Harch 17 request for 
documents by two of the plaintiffs in Affier~can Ass'n of 
}?hysioians and Surgeons, but we canvass the area more 
comprehensively below. 

section lO(b) of FACA requires public disclosure of all 
record~ "made available to or preparedfor or )oylt an advisory 
coJDmitt.ee, unless exempted from disclosure. Accordingly, there 
is a two_.part process for determining what documents must be 
released unde~ § lO(b). · First, it must be decided whether a 
given record is a Task Force document. second, a decision.must 
be made whether to withhold these records and, if so, under what 
FO!A exemption. ..Of particular c:Qncern is the question of the 

· extent to which the Task Force may withhold documents under the 
deliberative process privilege of FOIA exentption 5 or under a 
constitutionally--based. Presidential pri vile1qe. · 

A. Procedure for Responding to FOIA Requests 

As discussed in the accompanying memorandum, the D.C. 
Circuit in Food Che1nica1 News v. •. Department .. Pf Health and Human 
Services, 980 F.2d 1468 (D.C. (!ir. 1992), held that parties are 
not required to file a FOIA request to obtain non-privileged 
documents under§ lO{b). An advisory committee has an . 
affirmative obligation to make its non-privileged documents 
publicly available without such a request. If the Task Force 
presently is not in custody or control of any privileged c 
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documents,.ithe Task Force need not respond to the FOIA re 
' 11'-taehnical matter, other than, perhaps,. to report that 

resporisive materials are located at a given location for 
review. 

The Food Chemical News court, however, strongly indicat 
that a FACA com..""'li ttee can require a FOIA request for "those 
materials that the ·agency reasonably claims to he exempt from· 
disclosure pursuant to FOIA." Food Chemical News, 980 F:2d at 
1469. Denial of such a FOIA request then may trigger an 

. administrative appeal process that may culminate in federal court 
litigation . 

. I 

Depending on the numbers of documents to which plaintiffs 
are entitled under§ lO(b), the Task Force can (although is not 
required to) simply send plaintiffs the'requested documents. 
Alternatively,·. the Task Force could decline to produce any 
documents under FOIA and simply advise the requestors that all 
Task Force documents are. availabl~ in a given location. or, the· 
Task Force could send.certain documents to the plaintiffs as. a 
courtesy (for _example, the charter of the Ta£?k Force) a~d direCt 
the .plaintiffs to the document reading room for all other Task 
Force materials . 

. . It: the Task Force intends to withhold .privileged documents, 
a response should be' provided within the requisite ten day 
period. 5 U.S .c. § 552 (a) (6) (A} • ·That response should g.enerally 

--~~~!l~J.fy_~he sort_~_o..f~<io_cJJlnents _ _r_espons.Lve. -to .,..the- re_quest.-which---­
are. withh.eld and the qrounds. for doing so. If the Task Force 
withholds any documents~ it should notify plaintiffs of the 
procedures for an administrative appeal of this decision. The 
White House component to which the Task Force is Uassigned11 will 
not have regulations governing P'OIA, because it will not be FOIA 
agency. In this case·, there is no rea.son why it cannot borrow 
the appeal procedures of another component that is subject to 
FOIA. Under s.u .• s.c. § 552(a} (6) (A} (ii), the Task Force would . 
have to decide any such appeal within twenty business days. 
Normally, plaintiffs would not be able to challenge withholding 
of documents in court until they had exhausted th-is admin- · 
istra:tive appeal process. See Oglesby y. · D~partment of the Arm~, 
920 F.2d 57 (D.C. Cir. 1990). Given the time :framG involved, 
however, plaintiffs might seek judicial review prior to · 
exhausting their remedies by arguing that~ otherwise, they would 
be denied meaningful relief. 

B. A~plicability of Section lO(b) to the Task Force 

An argument canbe madethat the "subject to section 552 of. 
Title 5" language of § 10 (b) exempts n.on~FOlA agencies, such as 
certain components of the Executive Office of the. President to 
which the Task Force may be "assigned 11 and, thus, the Task Force 
itself from FACA's.document access requirements. such a result 
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would exempt at least all Presidentially-established FACA ~ ~ 
committees assigned to non-FOlA offices from FACA's .docum nt ..J 
access provisions. We believe that such a position would ot 
ul tirnately. prevail. Cf. Food Chemical NevTs,. 9BO F. 2d ·1468. In 
.the first place 1 such a result would be contrary to· the in ten ~f=--....­
Congress to open advisory committee deliberations to the public. 
Nor would it make much sense for congress to require such FACA 
committees to conduct open meetings, but allow them to shield 
their documents from the public. If open .committee meetings a.'re 
to be truly .meaningful for the public, interested persons should 
presumably have access to the documents at issue in these 
meetings. See Food Chemical News 1 ·980 F.2d at.l-472. As a 
result, we conclude that· Task Force documents, except those 
protected by a privileqe 1 are subject to public inspection "until 
the Task Force ceases to exist." § lO(b). 

c. Scope of Section lO(b) 

The difficulty in applying § 10 (b)· to the Task Fo·rce arises 
in construing the requirement that records "made available to or 
prepared for 11 the·Task ·rorce be subject to disclosure. FACA's 
legislative history offers no interpretive guidance and no cases 
have dealt with the question. The issue is further confused by 
the fact that Task Force members may act in· multiple official 
capacities. In the course of their other duties, Task Force 
members undoubtedly repeive documents that might be relevant to 
the work of the Task Force. Section lO(b) cannot logically 
extend to·all materials in the possession of individual Task 
Force members which might relate to health care reform issues. 
Nonetheles$, determining in what capacities Task Force members 
act when they receive such documents may not be a simple task. 

1. Documents in the·PQssessio~ of the Task Force 

As an initial matter, it seems clear that any documents in ---\\ 
.the possession of the. Task Force as a group are "available to" . f· 
the Task Force. Magaz iner Decl . ! 2 2 states that mail sent to \ \ 
the First Lady and Mr. Magaziner en .health care issues has been 1 '-

handled. by the n intake center. 11 This intake center is apparently '! • 

part of the Task Force•s.office. AccorC1ingly, we believe that . 
docum.ents stored wi~hin th~s Task Force reposito~y are "availablej 
to" the Task Force and subJect to§ lO(b), even 1f the Task Force 
members have not read them. .· . · 

Similarly, any records that have actually been distributed 
to all Task Force members in their Task Force capacities are 
subject to disclosure, unless privileged. Such records might not 
be housed in the intake center, but any documents that have been 
in the possession of each Task Force member, even if temporarily, 
are Task Force documents, subject to disclosure unless · · · · 
privileged. · 
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2. Pocuments in the Possession of !n 
Mem.ber:z, . 

A more difficult issue is presented 't>rhen documents a 
have been) in po'ssession of some,. but not all,, Task. Force 
Members~ · .. As a preliminary matter, records .made available to 
Force members in their·separate capacities as high-ranking 
government officials should not be regarded as Task Force 
documents. We would expect, for example, that·most health care 
related documents made available to th~ First Lady and Ira 

·Magaziner were furnished to the:m as either a member of the Task 
Force, or, in. Mr. Magazfner's case, head of the working group. 
It may well be, however, that many health care related documents 
made available to other Task Force members, such as Secretary 
Shalala, were furnished to them iri their non-Tas~ Force· 
capacities. · 

That being said, ·an argument could be made.that § 10 (b) 
· applies only to documents provided to the rask Force as a whole -

- that is, ·to every Task Force member. Section 10 (b) refers to 
documents made available to the 11 advisory.co:rn:mittee," aee FACA, § 
3(2) 1 rather than, for example, "advisory committee members." To 
some extent,. this question parallels an issue discussed 
previously about whether some, but.not all, Task Force members 
could meet without public notice. We expressed concern that 
dividing the Task Force into informal "subqroups 11 for meetinqs 
:might be seen as circumventing FACA and the Court's Order. . 
Similarly 1 if an advis0ry committee could t~hield its documents · 
simply by refraining from distributing them to all members, the 
statutory goal of openness would arguably be frustrated. · 

To be·sure, one could hypothesize a "typical" FACA co:mmittee 
in which individuals representing private interests ("balanced" 
out in the committee as a whole). each receive documents from 
their.interest group allies containing facts and evidence for 
discussion purposes. Although the documents are not generally 
circulated, it is not difficult to assume that congress would 
have intended the public to have access to such documents so that 
it could determine the extent to which private interests were at 
work on the conunittee. The b~tter view, therefore, is that 
documents made available to one or more Ta!:k Force members are 
Task Force documents as such documents may play·a role.in.the 
Task Force's deliberations as a whole. As we discuss below, many 
such documents :m.ay be ~ubject to a claim of privilege. 

3. working Group Documents 

The . working group has been hE;ald not tc• be a FACA conuni ttee 
and is therefore exempt from the document disclosure provision of 

. FACA. Docur..ents created or received by the working group are not 
covered by § lO.(b). Nonetheless, any working group documents 
which are prepared for or made available to the Task Force are 
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subject to § lO(b)·. Thus,. to the extent the working gro 
forwards any matsrials to the Task Force for its conside 
those documents must be released, unless privileged . 

. . 

4. .QocumEmts Available to Mr. Maga:ziner 

Documents received by Mr.· Magaziner present a somewhat more 
difficult issue, because Mr. Magaziner serves a dual role as Task 
Force member ·and he'ad of the working group. In order to preserve 
the confidentiality of working group documents, it will be 
necessary to draw a bright line between those documents received 
by Mr •. Magaziner ·in his capacity as head of the working group, 
and those made available to him as a Task Force member. · 

. . ' . 

We .recommend drawing the line sharply in favor of Mr. 
Magaziner•s capacity as head of the working group. Specifically, 
we believe it should be presumed that Mr. Magaziner receives all 
documents·in.his capacity as head of the working group unless·he 

~ takes affirmative steps to make such materials available to the · 
Task Force. Cf. National Anti-Hunger Coalition v. Executive. 
Committee of the President's Private Sector Survey-on Cost 
control, 557 F. Supp. 524 (D.o.c .. 1983) (FACA committee members 
chaired· task . forces found not to be covered by FACA) ·• Such a · 
view is supported by the. fact that the work of the Task Force is. 
far more limited than that of the working group. Most of Mr. 
Magaziner's day-to-day dealings apparently involve the working 

. group al)d not the Task Force itself. 

D. Availabili~y of the Oeliberatiye Process Priyileg~ 

Once it is determined that a.document is a_Task Force 
document within the.meaning of§ 'lO(b), it may only be .withbeld 
if it falls within a FOIA exemption. The question has arisen 
whether the Task Force may withhold under a lO(b) materials 
covered by the deliberative process privilege of FOIA exemption 
5. In his order, Judr;Je Lamberth assumed, ~Ti thout a·nalysis, . that 
the deliberative process privilege does apply to advisory· · · .... 
committee documents. This .assumption provided the basis for his 
finding that § lO(b) did n6t violate the s~par~tion of powers as 
applied to the Task Force. 

1. ~pplication of the Deliberative ~rocess Privilege to 
Advisory Committees 

Judge Lamberth's holding marks a departure from views 
expressed in·other cases in this District as well as the position 
taken by the Department of Justice that the deliberative process 
privilege does not apply to advisory committee documents. The 
wording of § lO(b) itself suggests that Congress did not intend 
to permit committees to withhold deliberative materials. Section 
lO(b) specifically requires advisory committees to release their 
ndrafts" and "working papers. 11 These materials are per rut 
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deliberative, and therefore congress could not have inte 'ded to · ~~ ~) 
permit withholding under Exemption 5. Exemption 5 itsel only J · ,- · 
applies to 11 inter-agency"-or "intra-agency" docUlt\ents. S'nce an cf 
advisory committe~ is not an agency, it is doubtful that ~..:0 
Exemption 5 applies to documents prepared by an advisory ~~ 
committee. In addition, the entire purpose of FACA, as eviden 
by the legislative history, is to open up the deliberations of 
advisory committees to public scrutiny. · 

Finally, two judges in the District of Col\llllbia have 
considered this issue. In Wolfe v. Weinberger, -403 F. Supp. 23a, 
242-3 (D.o. c. 1975) 1 Judge Richey explicitly h_eld that Exemption 
5 does not apply to advisory committee· documents •. More recently, 
Judge Joyce Green described as "entirely unpersuasive11 the 
argument that the deliberative process exemption may shield 
advisory committee documents. _Hashington Legal Foundation v,. 
Department of Justice, 691 F. supp. 483, 495 (D.D.c. 1988}, aff'd 
sub nom. on other ground§ pyblic citizen v. Department of 
Justice, 491 u.s~ 440 (1989). 

In litigation~ the Justice Department has consistently taken 
the position that advisory committees may not withhold delibera­
tive documents under Exemption 5. This is .the position the 
Department took before the D.c. Circuit in Nation·al Anti-Hungei 
Coalition v. Executive Committee of the Pre~ident's Private . 
Sector survey on cost control, 711 F.2d 1071 (D.C. Cir 1993). In 
the Washington Legal Foundation case, the Department argued this 
position.in both the District court a.nd the Supreme Court. 
'Establishing this point was critical to.our argument that the 
application of FACA to Presidential.commissions was an 
unconstitutional infringement on Executive powers. We argued 
that, because FACA does not permit invocation of the deliberative 
process privilege, it infringes upori this Bxecutive power when · 
applied to Presidential commissions. · · 

2. Application of the Deliberative 1:rocess Privilege to· 
the Task F'orcg 

While we therefore disagree with ~udq~ Lamberth's view of 
the applicability of that part of exemption 5 1 we reach the same 
non-disclosure conclusion by a different route. The other side · 
of Judge Lamberth's exemption 5. coin is the:t separation of powers 
requires recognition of a deliberative process· privilege in the 
context of a presiQ.ential advisory committE-e. · Cf. united st·ates 
v. Nixon, 418 u.s. 683 (1974) • 

. Thef:e are three purposes for the deliberative process 
privilege: 1) to encourage open, frank discussions on matters of 
poiicy~ 2) to protect against premature disclosure of propo~ed 
policies before they are adopted and 3) to protect against public 
confusion that might result from disclosure of reasons and 
rationales that were not in fact ultimately the grounds for the 
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agency's action. . Russell Yt Department. of t e o , 682 · C£. ~\ 
F.2d .104!5, 1048 {D.C. C.ir. 1982}. Appllcation of the p 1ivileqe ,\,) rl 

. to Task Force documents should reflect· these policy • 1"1___ '0( r:J 
considerations. . · · . · -_; ~~O:> 

t'O 
. In brief, the deliber~tivE;l process privilege applies to ...... ·--· 
materials that· are both 11 predecisionaP' and 11deliberative. '' EPA 
v. Mink, 410 u.s. 73, 88 (1973); Wolfe v. Department of Health 
and Hulo.an services, 839 F.2d 768, 7i4 (D.c •. Cir. 1988) (en bane) • 

. The former reqUirement is easily applied in this context, and the. 
D.C. Circuit has held a documentto be deliberative if it 
11 reflects the give-and-take of.the consultative process." Access 
Repor.ts v. Dettartment of Justice, 926 F.2d 1192, 1195 (D.C .. Cir. 
·1991).· Generally, fac:tual material contained in a deliberative· 
document must be disclosed while opinion can be withheld. Mink, 
410 u.s. at 88.· Yet, the rule cannot.be applied mechanically. 
Wolfe, 839 F.2d at 774.. When .release of th.e factual materials 
'.'would expose an agency's decisionmaking process in such .a way as· 
to discourage candid discussion within the agency and thereby 
undermine the agency's ability to'perform its function," the 
factual :material may be withheld. Quarles v. Department of the 
~~ 893 F.2d 390, 392 (D.C. Cir •. 1990) (quoting Dudman 
Communications Cotp. v. Depart~ent of the-2\ir ·Force, 815 F.2d 
1565,. 1568 (D.C. cir. 1987)). The same .is true if factual 
information .and opinion are so inextricably intertwined that they 
cannot be segregated. 

It is difficult todiscern which Task Force documents are 
subject to deliberative proc~ss privilege in the abstract. 

/. 
/' 

Plainly, however, Judge Lamberth 1s.motivating concern about 
qonfidentiality of the advice formulation process suggests that 
documents prepared by the Task Force itself. for purposes of its /1 . 
deliberations desiqned to arrive at recolUmo.ndations for the . / ! 
President would be privileged, It would be anomalous to permit 
.the Task Force to deliberate in private but then require it to. 
:t::elease the substance of those deliberations irt·writing. Indeed, 
such documents may well be subject- to a claim of presidential 
communications privilege, but Judge Lam.bert:h' s implicit 
recognition of such a privilege in his constitutional analysis 
the advice-formulation work of· the Task Force does not require 
the Task Force to made a formal claim·of it. 

' { 

../i 
~.~. { 

of /t'. 

The deliberative process.privileqe wo~ld also apply to -~ 
certain materials provided to the Task Force by other Executive 
Branch officials. In the same opinion that concluded that a FACA 
committee could not generally cl~im deliberative process 
protection· over its documents, the Office cf Legal Counsel.. . ~ . 
concluded that agency documents transmitted toa FACA committee 
would .be subject to deliberative process p:r:iv.ilege pr9tectiort if ~ 
sought from the Task Force. Moreover, the D.c. Circu1 t has held ;, · 
that agency materials covered by the deliberative process .. , ll 
privilege retain their privileged status even after they have . /\) 
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. been disclosed to an· advisory committee. , : . fL ~ 
Action Project v, Wash:Qurn, · 53~ F. 2d .101, 976) • 1 ! , ~ J ~' 

The most difficult situation is. presented by deliber tive 7 ;J 
materials ·created by the working group for the Task Force. Under ~~(1:) 
FACA, as soon as the working group makes, for example, an .~-."P 
analysis of policy options available to the Task Force, they a~--­
subject to disclosure. Because the working group is not an 
agency, their materials woulq·;.,,n,o:t_ normally be considered. to be 
"intra- or inter-agency" for purposes of the deliberative process 
privilege. . . · · . · · 

.It is not entirely clear whether the court has left an 
·opening for such an argument. In one of the most confusing 
passages of his opinion, Judge Lamberth stated: 

Section lO(b) is also constitutional since the 
deliberative process e:x:emptiqn of the. [FOIA] will allow 
the advisors the confidentiality they need to enable 
the President to perform his obligations. This section . 
also addresses the product of the working group as all 
materials prepared for as well as by the Task Force 
.shall be made available to the public. Thus, the 
public interest in ensuring that special interests do 
not overly affect Task Force or working group . 
activities \v'ill be preserved. · 

Slip op. ·at 25-26 (emphasis in original). Judge Lamberth 
. probably did not specifically consider whether the deliberative 

process privilege would apply to working group documents that are . 
made available to the Task Force because .he accepted Mr. · 
Magaziner's statetnent that such materials \/ould be factual, and 
thus not ordinarily subject to the privilege. That admittedly 
does not e.xplainthe third sentence of the paragraph. With­
holding working group documents presented to the Task Forca·would 
not necessarily impair the pu.blic•s ability to ensure that 
special interests do not overly affect the Task Force or the 
working group. Public disclosure of docume~nts .presented by the 
public to the. Task Force or working group 'WOUld seive that 
purpose •. 

If, as· Mr. Magaziner has suggested, documents presented to · 
the Task Force from the working 9roup are factual in nature,· they 
are presumptively disclosable. However, depending on the · 

1 In 1976, Congress amended FACA exprGssly to reverse the 
Washburn Court's ruling that an advisory committee may close its 
meetings to conduct deliberations .. However,.these amendments do 
not disturb the Court's separate holding that an agency's 
deliberative documents remain privileged in the hands of an 
advisory conunittee .. 
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document, it is quite possible that the presumption can b 
overcome. Ifthese documents are factual, but reflect th 
exercise of judgment over what facts are zelevant and war 
reporting, deliberati ..... ·e process can be claimed. See uarl 
F.2d at 392-93 ·(cost estimates prepared by th~ Navy are 
deliberative) .. If other documents go·further and contain poll,.....,. __ _ 
options.or even recommendations, the argument in favor of 
claiming deliberative process is even stronger. PUblic · 
disclosure could chill the candor by which staff report facts or 
policy options to those regarded as superiors.- §ee Quarles, B93 
F.2d at 393. Moreover, because the fact gathering and option 
selecticin pro¢ess is an integral part of the system that the 
President has·chosen to assist him in exercising his · 

. constitutional 'powers, a claim of privilege has constitutiona,l 
dimensions. Given Judge Lamberth's constitutional line between 
fact gathering and advice formulation, we hesitate to rely .on 
this latter point alone to support a claim of privilege, bu.t the· 
constitutional arguments made in our appeal brief might help 
shape a framework for dealing with qocuments that may not have 
been specifically addressed in Judge Lamberth's opinion and 
order. 

E. A Specific Response to Plaintiffs' FOIA Reavest · 

We add, .in conclusion, our thoughts on an appropriate 
response to each of the six requests ·made by the AAPS, ·r~hich are 
broader and encompass the six requests made by theAmerican 
Council for Health care Reform.. · 

a. The charter is, of course, a Task Force document and 
should be provided to plaintiffs. 

b. The second request, which parallels§ lO(b), has been 
discussed above. we note, however, that plaintiffs· ask for 
documents that· "Will beu made available to the Task Force. 
Ordinarily, ·FoiA requests are not handled. in a prospective 

·.".nature 1 aqencias have no continuing obligat.ion to supply 
documents inresponse to a FOIA request after a reasonable search 
is made. However, the Task Force, under !Qod Chemical News, has 
a continuing obligation to make its documents publicly available. 
We·<to.not believe that the Task Force has an.'obligation to inform 
the requestors each time a privileged document comes into its 
possessio.n. 

c. Schedules and agendas of the Task Force would 
ordinarily be Task Force ~ocuments. If, however, the Task Force 
intends to conduct its meetings without a written agenda, it has 
no obligation to create one. 

. d. This request largely overlaps the second one to the 
e:xtent that working group or cluster group documents are made. 
available to the Task Force, and is discussed in detail above. 
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To the extent that 
availabl~ to the working group or cluster groups or 
them, such documents need not be disclosed. 

e. Assuming schedules and agendas of working and.c uster 
group meetings exist, the Task Force has r1o obligation. to ..... e __ 
them available t~plaintiffs unless the schedules and agendas o 
the working·groups are made available to the Task Force. 

. f. . The Task Force has no obligation to· provide the 
requesters with the names and background histories of all 
consultants or advisers to the Task Force unless such information 
has been made available to the Task Force in a written form. The 
Task Force need not create documents to comply with this request. 

. ) . 
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and Surgeons, Inc • 

. Re: Request for Documents and Infonnation 

.Dear Dr. Orient: 

on behalf of the President's Task Force on National Health 
. care ~eform lthe "Task Force"r, · I ~m. resporratmj to 1'l:5tit MM'eR.....a. 7, 
· 1"3 request for documents and information pursuant to the .. 

Federal Advisory. committee Act ( 11FACA11
), 5 .u.s.c •. App. 2 § lO(b) 

and the Freedom of Information Act ("FOI1~n>, 5 u.s.c .. § 552. The 
Task Force received your request on March 18. [Steve- you may 
want to verify thisr only the »1HCR FOIA regy.est was· date stamped 
on my· copy) 

With regard to your request under FACA, the Court in 
Association of American Physicians and surgeons (AAPS), et al. v •. 
Clinton, et al.:..,· No. 93-0399 (D~D.C. Mar. 10 1 ' 1993) held that the 
Task Force is an advisory committee under FACA. Although the 
defendants believe ·that ruling to ··be an error as a statutory and 
constitutional matter, and have appealed it to the United states 
Court of Appeals for.the District of Columbia Circuit, the Task 
Force intends to make non-exempt documents which have been and 
will be nmade available to or prepared for or byn the Task Force, 
FACA, § 10(b), available for public inspection and copying · 
{Request 2). As explained in greater detail below, the Court's 
Opinion permits the· Task Force to withhold documents covered by 
privileqesprotectinq deliberative processes and Presidential 
communications.. · · 

The Task Force has established a public reading room located 
in Room lOlG of the Hwnphrey Building, U.s. Department of Health 
and.Human Services, 200 Independence Ave., s.w .. The reading room 
is open to the public between the hours of 9:00 a.m. and 5:00 
p.m. Monday through Friday. Please contnct Steven· Pigeon at 
(202) 690-7000 in order to arrange for.access to the ·reading 
room. 

The Task Force's intake center has :received over.50,000 
pieces of correspondence .from the public and is now receiving 
several thousand letters daily. These and other documents that 
have been received and reviewed are being moved into this reading 
room for public inspection. The Task Force will send newly 

·received or created non-:-exempt Task Fore(~ docu1nents to the · 
reading room periodically after they are reviewed. 

In particular, the Task Force's charter (Request 1), agendas 
of any of its meetings (Request 3) and non-exempt Task Force 
documents (Requests 2 and 4) will be available in the reading 

. room. 
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·The court also held that the· interdepartmental wor 
is not an advisoi)· committee under FACA. The Task Fore 

However, to the extent you request documents not s umed 
under Request 2 that were made·available to or prepared fo or 
the·working group or. its ·cluster groups, they are not subjec~~....-...­
disclosure.under § lO(b). In particular,.the documents requested 

·in Requests 5 and 6, .if they exist at all, would be· V!orking group 
records, not documents made available to the Task Force that are 
subject to disclosure. As you are probably aware, however, the 
names of persons on the working group and its consultants have 
been made public. . .: · 

. In accordance with FACA, § lO(b), 5 o.s.c. § 552(b) and the 
. Court's Opinion· and order, the Task Force has and will withhold 

documents determined to be covered by privileges protecting. 
del ibera.ti ve processes and Presidential communications and other 
applicable privileges. · · 

Iri particular, the Task Force is withholding the categories 
of. documents listed below. The Task Force may withhold. 
additional categories: of material determJ.ned to be privileged 
that. have not yet been created or reviewed. · · 

1 ~ Personal letters submitted by In embers of the public to 
the Task Force that contain, for example, descriptions of health 
problems and financial inforrnation·are withheld pursuant to 5 
u.s.c. § 552(b) (6); 

2. Personal letters, :many attaching resumes, submitted by 
members of the public offering to help the Task Force are . 
withheld pursuant to 5 u.s.c. § 552(b)(6}; 

3. Coding and routing slips for correspondence receive.d by 
the intake center are withheld pursuant to 5 U.S. c.. § 5 52 (b} ( 2} ; 

4. Background and options papers prepared by working group 
members and seen by Task Force :members or the President related 
to national health care reform are withheld pursuant to 
privileges protecting deliberative proce:~ses and Presidential 
communications. See 5 u.s.c. § 552(b) (5} and AAPS, slip op. at 
18-26. 

Insofar as your request may be based on the FOIA, that 
statute applies only to records maintainnd by 11 agenciestl within 

·the Executive Branch. See 5 u .s.c. § 552 (a) (3). Neither the 
Task Force nor the interdepartmental worldng group or its 
11 cl~stern groups are agencies for purposes of FOIA because their 
functions are, respectively, to advise and to assist the 
President. §g§ Kissinger v. Reporters C~~· for Freedom of the 
Press, 445 U.S. 136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C. 
Cir. 1993). The Task Force, working group and "cluster 11 groups 
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are, therefore, not subject to FOIA. 

cc: Kent Masterson Brown 
.Frank M. Northam 
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H. Shaker 
ireotor 
uncil for Health Care Reform 
37th st. 
VA 22207 

Re: Request for Documents and Information 

Dear Mr. Shaker: 

On behalf of the President's Task Force on National Health 
care Reform (the 11 Task Force''7, .I am respondiriq to your March 17, 
1993 regtt~l?t for documents and information pursuant to the · 
Feds=ral Advisory Committee Act ( 11 FACA 11 ) 1 5 U.S.C. App. 2 § lO(b) 
and the Freedom of Information Act (11 FO!A11 ), 5 U.S.C. § 552. The 
Task Force received your request on March 18. · 

' ' 

With regard to your request under FACA, the Court in 
·Association of American Physicians and Surgeons (AAPS), et al. v. 

·clinton, et al., No. 93-:0.399 (D.o.c.· Mar~ 10, 1993} held that the 
Task Force is an advisory committee under. P'ACA. Althouqh the . 
defendants believe that ruling to be an error as a.statutory and 
constitutional.ltlatter, and have appealed it to the United States 
court of App~als for.the District of ColumbiaCircuit, the Task 
Force intends to make. non-exempt documen1:s which have b~e.n and 
will be "made available to or. prepared for or by" the Task Force,· 
FACA, § lO(b), available for public in13pnction and copying. . 
(Request 2) . . As explained in greater detail below, th~ court • s 
Opinion permits the Task Force to withhold documents oovere.d by 
privileges protecting deliberative proceuses and Presidential 
communications. 

The Task Force bas establi•hed a public reading room located 
in Room lOlG of tlie Humphrey Building, u.s. Department of Health 
and Human Services, 200 Independence Ave., s.w. · The reading room 
is open to the public between the hours of 9:00 a.m. and 5:00 
p.m. Monday through Friday. Please contilCt steven Pigeon at 
(202} ·69o-7ooo in order to arrange for access t<:J the reading 
room. 

The Task Force's intake center has received over 50,000 
pieces of correspondence from t~e public and is now receiving 
several thousand letters daily. These and other. documents that 
have been received and reviewed are beincJ moved into this reading 
room for public inspection. .The Task Force will send newly . 
received or created non-exempt T.ask Force documents to the . 
reading room periodically after they ·are reviewed .. 

In particular, the Task Force's charter (Request 1), agendas 
of any of its meetings (Request 3), records, reports, transcripts 

. a·nd minutes of Task Force meetings involving fact-finding and 
fact-reporting (Request 4} will be available in the reading room. 
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The Court also beld that the interdepartmental worki g group \ ~ 

is not an advisory committee under FACA. The documents r quested ,\1 ~); 
in Requests 5 and 6, if they exist at all, would be worki g groupn_~ ~ 1 

.records, not documents made available to the Task Force ·ttl t ·are ../ cf 
subject to disclosure. · ,a.:t)~ 

In accordance with FACA, § lO(b), 5 u.s.c. § 552(b), and the 
court's Opinion and Order, the Task Fore~ has and will withhold 
documents determined to be covered by privileges protecting .. 
deliberative processes and Presidential communications and other 
applic'able privileges. 

In particular, the Task Force is withholding the categories 
of. docUlilents ·listed below. The Task Fo.rce ·may withhold 
additional categories of .materia-l determined to be privileged 
that have not yet been ereated.or'reviewed. 

, 1. ·Personal letters. submitted by lllembers of.· the public. to 
·the Task Force that contain, for example, descriptions of health 
problems and financial information are withheld pursuant to 5 
u.s.c. §'552(b)(6}; ·. 

2. Pers.onal letters, many attaching resumes, submitted by 
melt'.bers of the public offering to help the ':['ask Force are 
withheld p:ursuant to 5 u. s. C. .§ 552 (b) ( 6) ; 

3. Coding and routing,slips for correspondence received.by 
the intake center are withheld pursuant to 5 u.s.c. § 552(b)(2); 

. 4. Background and options papers prepared·by working group 
·.members and seen by Task Force members or the. President related 
to national health care reform are withheld pursuant to 
privileges protecting ;~eliberative proceases and Presidential 
communications • .S.U 5 u.s.c. § 552(b) (5) and AAPS, slip op. at 
18-26. . . 

Insofar· as your request .may be based. on FOIA; that statute 
applies only to records maintained by nagenoiesn within the 
Executive Branch. ·See 5 u.s.c. § 552(a) (3). Neither the Task 
Force nor the interdepartmental working group or its "cluster"· 
groups are agencies ~or purposes of FOIA because their functions 
are, respectively, to advise and to assist the President. see 
Kissinger v. Re~orters Comm. for Freedom of the Press, 445 u.s. 
136 (1980); Meyer v. Bush, 981 F~2d 1288 (D.C. cir. 1993). The 
Task Force, working group and "cluster" groups are, therefore, 
not subject to FOIA. · 

cc: Kent Masterson Brown 
Frank M. Northam 
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THE WHITE HOUSE 

Dr. Jane M. Orient 
Exectitive Director 
Associ(ltion of American Physicians 

and Surgeons, Inc. · 

WASHINGTON 

Aprill, 1993 

· . 1601 N. Tucson Boulevard 
Suite 9 
Tucson, Arizona 85716 

Re: Request for Documents and Information 

. Dear Dr. Orient: 

On behalf of the President's Task Force on National Health Care Reform(the 
"Task Force"), I am responding to your March 17, 1993 request for documents and 
information pursuant to the Federal Advisory Committee Act (''F ACA"}, 5 U.S.C. App. 2 

. § 10(b) and the Freedom of Information Act ("FOIA"), 5 U.S.C~ § 552. The Task Force . 
. 
1 

· · · received your request on March 18. 

; 
i. 
I 
! 

. . . 

With regard to your request under FACA, the Court in Association of American 
Physicians and Sur&eons (AAPS). et al. v. Clinton. et al., No. 93-0399 (D,D.C. Mar. 10, 
1993) held that the Task Force is an advisory committee under FACA Although the . 
defendants believe that ruling to be an error as a statutory and constitutional matter, and 
have appealed it to the United States Court of Appeals for the District of Columbia 
Cireuit, the Task Force intends to make non-exempt documents which have been and 
will be "made available to or prepared for or by" the Task Force, F ACA, § 10(b }, 
available for public inspection and copying (Request 2). As explained in greater detail 
below, the Court's Opinion permits the Task Force to withhold documents covered by 
privileges protecting deliberative processes and Presidential communications. 

The Task Force has established a· public reading room located in Room 101G of· 
·the Humphrey Building, U.S. Department of Health and Human Services, 200 . 
Independence Avenue, S.W. The reading room is open to the public between the hours · 
of 9:00 a.m. and 5:00 p.m. Monday through Friday. Please contact Steven Pigeon at 

.. (202) 690-7000 in order to arrange for access to the reading room. 
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·. The Task Force's intake center has received ove:( 50,000 pieces of corr s~ondence ~\ 

from the. public and is now receiving several thousand letters daily, These a other I\ n ~ \ 
documents th~t ~ave be.en received and review~d are being move~ into this r ading '7 U:: ;:: 
room for pubhc mspectwn. The Task Force wtll send newly recetved or creat d non- ~ 
exempt Task Force documents to the reading room periodically after they are r . 'ewed. ;.'P-4. 

In addition, the Task Force's. charter (Request 1), non-exempt meetingagendas 
(Request 3), and non-exempt Task Force documents· (Requests 2 and 4) will be available 
in the reading room. 

The Court also held that the int~rdepartmental working group is not an advisory 
committee under F ACA. The Task FOrce regards Request 4 to seek a subset of the 
documents sought in Request 2. However, to the extent that you request documents not 
subsumed under Request 2 that were made available to or prepared for or by the 
working group or its cluster groups, they are not subject to disclosure under § lO(b). In 
particular, the documents requested in Requests 5 and 6, if they exist at all, would be 

· working group records, not· documents made. available to the· Task Force that are subject 
to disclosure. As you are probably aware, however, the names of persons on the working 
group ~d its consultants have been made public. 

In accordance with FACA, § lO(b ), 5 U!S.C. § 552(b ), and the Court's Opinion 
· and Order, the Task Force has and will withhold documents determined to be covered· 
by privileges protecting deliberative processes a11d Presidential communications and 
other applicable privileges. 

In particular, the Task Force is withholding the categories of documents listed 
· below. The Task Force may withhold additional. categories of material determined to be 

privileged that have not yet been created or reviewed. 

1. .Personal letters submitted by members of the public to the Task Force that 
_____ . ____ contain,_focexai.llple,_d_es~criP.tions __ oLhe_alth_pr_o.ble_ll15_an_d_fin.andaLinformation_are ___ _ 

withheld pursuant to 5 U.S:C. § 552(b)(6);: · 

2. · Personal letters, many attaching resumes, submitted by members of the 
public offering to help the Task Force are withheld pursuant to 5 U.S.C. § 552(b)(6); 

3. · Coding and routing slips for correspondence received by the intake center 
are withheld pursuant to 5 U.S.C. § 552(b )(2); 

. 4. Background and options papers prepared by working group members and seen 
by Task Force members or the President related to national health care reform are 
withheld pursuant to privileges protecting deliberative processes and Presidential 
communications. See 5 U.S.C. § 552(b )(5) and AAPS, slip op~ at 18-26. 

Insofar as your request may be based on FOIA; that statute applies only to 
records maintained by "agencies" within the Executive Branch. See 5 U.S.C. § 552(a)(3). 
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cc: Kent Masterson Brown 
Frank M. Northam . 

- 3-

Sincerely, 

~Li . . .. e. Nussbaum 
Counsel· 'to the P~esident 
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·Mr. William H. Shaker 
Exeeutive Director · 
American Council for Health 

Care Reform 
5155 North 37th Street 
Arlington, Virginia 22207 

WASHINGTON, 

April 1, 1993 

· Re: Request for Documents and Information· 

Dear' Mr. Shaker: 
' ' . -

On behalf of the President's Task Force onNational Health Care Reform (the 
''Task Force"), I am responding to your March 17, 1993 request for documents and 
information pursuant to the Federal Advisory Committee Act CFACA"), 5 _U.S.C. App. 2 
§ lO(b) and the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552. The Task Force 
received your request on March 18. 

. . . . . . . . . . 

With regard to your request under F ACA, the Court in Association of American 
Physicians and Surgeons (AAPS). et al. v. Clinton. et at., No. 93-0399 (D.D.C. Mar. 10, 
1993) .held that the Task Force is an advisory committee under FACA Although the · 
defendants believe that ruling to be an error as a statutory and comtitutional matter, and 
have appealed it to the United States Court. of Appeals for the District of Columbia 
Circuit, the Task Force intends to make non-exempt documents which have been and 

·will be "made available to or prepared for or by" the Task Force, FACA, § lO(b), 
available for public inspection and copying (Request 2). As explained in greater detail 
below, the Court's Opinion permits the Task Force to withhold documents covered by 
privileges protecting deliberative processes and Presidential communicatioi15. 

The Task Force has established a public reading room located in Room lOlG of 
the Humphrey Building, U.S. Department of Health and Human Services, 200 
Independence Avenue, S.W. The reading room is open to the public between the hours 
of 9:00 a~m. and 5:00 p.m. Monday through Friday. Please contact Steven Pigeon at 
(202) 690-7000. in order to arrange for access to the reading room. 
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The Task Force's intake center has received over 50,000 pieces of cor espondence . ::! \ 

from the public and is now receiving several thous~nd ·letters daily. These a d other , 1 ~ l!-' 
documents that have been received and reviewed are being moved into this· a ding ~ I:: 
room for public inspection. The Task Force will send newly received or creat d rion- ~~ 

. exempt Task Force documents ·to the reading room periodically after they are r · ewed. ~:0 
' ' 

In addition, the Task Force's charter (Request 1),· non-exempt meeting agendas · 
(Request 3), and records, reports, transcripts and tniriutes of Task Force meetings 

. involving fact-finding and fact-reporting. (Request 4) will be available in the reading 
roorri.· 

. - ' 

The Court also held that the interdepartmental working group is not an advisory 
committee under FACA. The documents requested in Requ~sts 5 and 6, if they exist at 
all, would be working group records, not documents made available to the Task Force 
that are subject to disclosure. · · · 

' ' 

In accord~nce with FACA, § lO(b), 5 U~S.C. § 552(b), and the Court's Opinion 
and Order, the Task Force has· and will withhold documents determined to be covered 
by privileges protecting deliberative processes and Presidential communications and 
other applicable privileges. · 

In particular, the. Task Force is withholding the categories of documents listed 
below. The Task Force may withhold additional categories of material determined to be 
privileged that have not yet been created or reviewed. ' 

1. Personal letters submitted by members of the public to the Task Force that 
contain, for example, descriptions of healthproblems and financial information are 
withheld pursuant to 5 U.S.C. § 552(b)(6); 

2. Personal letters, many attaching resumes, submitted by members of the 
public offering to help the Task Force are withheld pursuant to 5 U.S.C. § 552(b)(6); 

' ' 

3. Coding and routing slips for correspondence received by the intake center · 
are withheld pursuant to 5 U.S.C. § 552(b)(2); · 

4. Background and options papers prepared by working group members and seen . 
by Task Force members or the President related to national health care reform are · 
withheld pursuant to privileges protecting deliberative processes and Presidential 
communications. ~ 5 U.S.C. § 552(b)(5) and AAPS, slip op. at 18-26. 

Insofar as your request may be based on· FOIA, that statute applies only to 
records maintained by "agencies" within the Executive Branch. ~ 5 U.S;C. § 552(a)(3). 
Neither the Task Force nor the interdepartmental working group or its "cluster" groups 
are agencies for purposes of FOIA because their functions are, respectively, to advise 
and to assist the President. See J(jssinger v. Reporters Comm. for Freedom of the Press, 
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445 U.S. 136 (1980); Meyer v. Bush, 981 F.2d 1288 (D.C. Cir. 1993). 
working group and "cluster" groups are, therefore, not subject to FOIA . 

. cc: .· Kent Masterson Brown 
Frank M. Noi'tham 

Sincerely, 

. . 

~ 
Bernard W. Nussbaum 
Counsel to the President 

... 
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Withdrawal/Redaction Sheet 

·. Clinton Library 
DOCUMENT NO. SUBJECTffiTLE 
AND TYPE 

001. memo Memorandum for Jennifer O'Connor, Office Administrator from Beth . 
Nolan, Associate Counsel to the President. Subject: HHS 
Representative on the Health Care TaskForce. (1 page) 

· 002. dnift Comments for the last couple of pages of the Brief. (1 page) 

003. fax Fax cover sheet. Stephen Neuwirth to Web Hubbell at 1:40pm. [Re: 
draft ofMagaziner declaration]. (1 page) 

004. fax Stephen Neuwirth to Web Hubbell at 1:40pm. [Re: draft of 
Magaziner declaration] .. (14 pages) 

005. note ·Talking points on Health Care Task Force. (1 page) 

006.memo - Memorandum from Ira Magaziner to unknown. Subject:' Health Care 
Reform Working Groups--Catagories of Participants. (1 page) 

007. memo Memorandum for Jennifer O'Connor, Office Administrator from Beth 
Nolan, Associate Counsel to the President. Subject: HHS 
Representative on the Health Care Task Force. (1 page) 

008. fax ieffGutman to Stephen Neuwirth. [Re: Response to Washington 
Times Article]. (3 pages) 

009. memo Memorandum for Leon Panetta from Joel Klein and Stphen Neuwirth. 
·Subject: Health Care working group documents I litigation; · (I page) 

010. memo Memorandum for Leon Panetta from Joel Klein and Stphen Neuwirth. 
Subject: Health Careworking group documents I litigation. (2 pages). 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Nemetz, Miriam 
OA!Box Number: CF4 53 

FOLDER TITLE: 

DATE 

03/10/1993 

n.d. 

03/02/1993 

03/0211993 

02/03/1993 

03/01/1993 

03/10/1993 

. 10/21/1993 

10/28/1994 

10/28/1994 

RESTRICTION 

. P5 3/-IOf 

P5 '350 
P5 3S I 
P5 3S~ 

P5 
35. 5 

P5 35'-f 

P5 3SS 

P5 354> 

357 -Cy P5 

3SS P5 

Health Care Task Force Documents Gibson Potentially Priv. Copies [ 4] 
Van Zbinden 
2006-0223-F 

vz58 
RESTRICTION CODES 

Presidential Records Act- [44 U.S.C. 2204(a)] 

Pl National, Security Classified Information ((a)(l) of the PRAJ. 
P2 Relating to the appointment to Federal office {(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disClose confidential advice between the President 

and his advisors, or.between such advisors [a)(S) of the PRAJ 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restriCtions contained in donor's deed 
of gift. 

PRM. Personal record misf.tle defined in accordance with 44 U.S. C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act -{5 U.S.C. 552(b)) 

b(l) National security classified information [(bXl) of the FOIA) 
b(2) Release-would disclose internal personnel rules and practices of 

an agency [(b)(2) ofthe FOIA] 
b(3) Release would violate a Federal statute [(b )(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

. information [(l:i)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy ((b)(6) of the FOIA] · . 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(S) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysica · formaf 

concerning wells [(bX9) of the FOIA) 



I. 

"' ' < 

Withdrawal/Redaction Sheet 
·Clinton Library 

DOCUMENT NO. SUBJECT/TI'fLE DATE RESTRICTION 
AND TYPE 

011. order Photocopy of Judge Royce C. Lamberth's Order in the case of 09/28/1994 P5 35Vf 
Association of American Physicians and Surge-ons, Inc. et al v. Hillary 
Rodham Clinton, eta!. (I page) 

012. fax Stephen Neuwirth to Jeff Gutman. [Re: Draft respo~ses to Health n.d. P5 --~~.0 
Care Task Force Freedom oflnfotmation Act Requests.] (6 pages) -

013. note From Steve Neuwirth and Jason Solomon to unknown. Draft for 06/15/1993 P5 3La. { 
Discussion: Talking Points on Health Care Task Force Court Order. 
(I page) 

3(2~ 014. note ·Photocopy, Vince Foster to Hillary Rodham Clinton. [Re: Health Care 03/14/1993 P5 
' . 

Task Force lawsuit]. (I page) 

015. memo Memorandum for Christopher Cerffrom Kumiki Gibson. Subject: 02/13/1995 P5 -~~s 
Document Request Re: Health Care Task Force. (15 pages) 

' ' 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Nemetz, Miriam 
ONBox Number: CF453 

FOLDER TITLE: 
Health Care Task Force Documents Gibson Potentially Priv. Copies [4] 

Van Zbinden 

2006-0223-F 

vz58 

RESTRICTION CODES · 
Presidential Records Act- [44 U.S.C. 2204(a)] 

PI National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointmen~ to Federal office [(a)(2) of the PRA) 
P3 Release would violate a Federal statute [(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA) 
PS Release would disclose confidential advice between the President 

imd his advisors, or between such advisors [a)(S) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfLie defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [S·U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA) 
b(2) Release would disclose internal personnel rules arid practices of 

an agency [(b)(2) of the FOIA) · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

· iriformatiori [(b)(4) of the FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of· 

personal privacy [(b)(6) of the FOIA) 
b(7) Relel!se would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] · 
b(S) R,elease would disclose information concerning the regulation of 

financial institutions [(b)(S) of the FOIA] 
b(9) Release would disclose geological or geophysica 

concerning wells [(b)(9) ofthe FOIA] 
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MEMORANDUM 

.FROM: 

SUBJECT:. 

THE WHITE HOUSE ' 

WASHINGTON 

March 10, 19'93 

FOR JENNIFER O'CONNOR 
OFFICE OF-ADMINISTRATION 

BETH· NOLAN~-~-
ASSOCIATE COUNSEL TO THE--PRESIDENT 

HHS Representatives to Health Care Task Force 

. . . 

You have inquired whether employees of the Department of 
Health & .Human Services (HHS) may serve as nondetailees in the . 

. Executive Office of the President; (EOP) as HHS representatives to 
the Health Care· Task Force. As you know, the General Acco'unting 
Office (GAO) concluded in a November 1992 report that agency 
representatives may properly be classified as nondetailees •. 
Thus, this classification is available for proper agency 
repre~entatives. · 

Because these individuals are HHS employees representing HHS. 
to the Task Force, they must be supervised by HHS personnel, not 
EOP personnel, ·SO that they may properly represent the interests 
of ~heir agency. So long as this is the case, their assignment 
to the Task Force as HHS representatives is consistent with 
personnel requirements and the mission of the Task Force. 

.cc: Steve Neuwirth v--' · 
Associate Counsel to the President 
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o·{ · Tt/E . 6rz.tt: f'.· 
DAVID AND R. OB: ,'\oN Pf?~&;. 

...) "'" . <:) ~ 
(J "/..-· 

Itwould seem important for the revised point III, which ndw would h ve a 350 .· $\ 
subpoint "A" on discovery, to have a subpoint "B" which explains that plainti s have . · ;::. 
failed to identify a· single piece of evidence that defendants improperly intra ced on the ~ ·. 

· summary judgment motion, and why it thus cannot be that plaintiffs are entitle to "limit" )-:0 . 
-- !&., exclude -~ defendants' evidence. Then it woulq seem important to have as · 
"C" that addresses what plaintiffs are really asking the court to. do: namely, to rely 
almost exclusively on plaintiffs.' own, after-the-fact "organization" chart and other limited . 
eyidence. ·This subpoint would explain that plaintiffs have made this motion to limit the 
evidence without ever responding to defendants' lengthy showing in the merits briefs tqat 
plaintiffs' "organization chart" and other evidence was inaccurate and/or inadmissible. 
Again, it would seem that we would want to emphasize what plaintiffs have done:. rather 
than respond to defendants' arguments on the merits -· which go virtually ignored -­
plaintiffs have chosen to make this motion, asking the court to gloss over all of the 
admissible evidence and simply accept plaintiffs' self-created view of the case. 
' 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA . 

ASSOCIATION OF AMERICAN 
PHYSICIANS AND SURGEONS, INC., 
AMERICAN COUNCIL FOR HEALTH 
CARE REFORM AND. NATIONAL 
LEGAL.& POLICY CENTER,. 

Plaintiffs, 

v. 

HILLARY ROOHAM CLINTON, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. i) 
' ) 

----------------~--------------) 

·DECLARATION OF IRA MAGAZINER 

' I, IRA MAGAZINER, declare and state as follows: 

INTRODUCTION 

1. I am Senior Advisor to the President for Policy 

Development. I have been. advised by my!counse1 in this action 

that plaintiffs have sought certain information concerning the· 

President's task force on health care r~form (the "Task Force 11 ) 

. . . .. 

and the interdepartmental working group created by the' President 

in connection therewith. This dec1arat:ton is intende.d to provide 
i . 

information in response to that request, as well as certain 

information that I have been advised by counsel is relevant to 

plaintiffs' motion for a temporary restraining order. 

2. On January 25, 1993, the President announced the 

formation of the Task Force to assist him in developing 

legislation for comprehensive health care reform. 

3. The President asked me to serve as a member of the 

Task Force. The Task Force is chaired by the First Lady. The 

J 
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Task Force also includes the following other members: 

·of the Treasury Lloyd Bentsen; Secretary of Defense Les 

secretary of Commerce. Ron Brown; Secretary of Labor Robe 

Secretary of health and Hu~an Services Donna Shalaia; 

of Veterans Affairs Jesse Brown; Office ·of Management 

Director Leon Panetta; Assistant to the President for Domestic 

Policy Carol Rasco; Assistant to the President for Economic 

Policy Robert Rtibin; and Councfl of Economic Advisors Chair Laura 

Tyson. These are the only members of the.Task Force. 

4. The members .of the Task Force were present on 

January 25 when the President announced the Task Force's 

formation, but no m~eting of the Task Force occurred at that time 

and no business was conducted or discussed by the Task Force 

members. 

5. In addition to serving as amember of the Task 

force, I ~m also leading, at the President's request, an 

·interdepartmental working group that is gathering information 

concerning the impact of existing health care policies.and 

possible alternatives to those policie~. The information that is 

gathered and analyzed by the working group will be used, in turh, 

by the Task Force in formulating its rec.ommendations to the 

President. Only the Task Force will have authority to forward 

recommendations to 'the· President, and only the Task Force will 

provide advice to the President. The interdepartmental working 

group is not charged with responsibility for makingi and will not 
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' ' 

. make, recommendations to the President, and will not 

directly advise him.· 

TASK FORCE MEETINGS 

~- No Ta~k Force meetings have been 

and none have yet been scheduled. 

7. The Task· Fo~~e intend~ to hold several meetings 

once the interdepartmental working group has had an opportunity 

to gather and analyze the information needed by the Task Force to 

make· its recommendations t<;> the President. 

8. The Task Force intends to hold some public c 

. . . . . 

meetings at which members of the public will have an opportunity 

to be heard and to learn of the alternatives that the Task Force 

is considering. 

9. No fqrmal sub-:groups or committees of the Task 
. . ' . . . 

Force have been established, and none are presently contemplated~ 

r have met regularly with the First Lady and, less f~equently, 

with Carol R~scoi Assistant to the President for Domestic Policy, 

to keep them apprised of the working,group's efforts and to 

receive their input on the working group's efforts. Other 

members.of the interdepartmental working group have, from time to· 

time, been present during my discussions with the First Lady and 

with Ms .. Rasco. These meetings do not involve the formulation of 

advice or recommendations to be.provided to the President, but 

instead are operational and informational in nature. 

3 



THE INTERDEPARTMENTAL WORKING GROUP 

~D: Shortly after January 25, the 

working group began an intensive effort to ga'ther infer 

concerning the present health care system and alternati 

r~form. It was a guiding principle of the working group that a 

wide breadth 6f outside parties be consulted, and that membe 
. . 

the public and interested organizations have meaningful · 

opportunities for input.· 
. . . 

11. Only federal government employees serve as member~ 

of the interdepartmental working gr~up. · These federal employees 

fall into two categories. The first category includes full-

time, permanent employees, who work .for the Executive Office of 

the President, for federal agencies, for Members of Congress or 

.. for Senate or House cornmi ttees. I have arranged for . these 

federal employees to be informed that they are subject to the 

conflict of interest provisions set forth in 18 u.s.c. §§ 202-

209; the Standards of Eth.i.cal·conduct for Employees of the 

Executive'Branch; and all related ethics laws and regulations~ 

As of March 1·, approximately __ such permanent employees were 

serving as members of the workin9 group. These employees have 

been provided by the White House and several agencies, including 

the Department of Health and Human Services, and [TO .BE-ADDED]. 

12. The second category of federal employees serving 

as members of the working group includes "special government 

employees" who have been employed by an agency or the Executive 

Office of the President for less than 130 days in ~ 365-day 
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period, either with or without compensation . 

. these special government employees to be informed that. 

t~e period of their special employment, they are subjec 

limited version of the coriflict of interest provisions s 

in 18 u.s.c. §§ 202-209; the ~tandards of Ethical Conduct 

Employees of the Executive Branch; and all related ethics laws 

and regulations. I have also arranged for these special 

government employees to be informed that they are required to 

abide by limitations.on public speaking and.by applicable post-

employment ~estrictions. As of March 1, approximately such 
·. . -- . 

. sp~cial government employees were serving as members of the 

interdepartmental ·working group. Thef;)e special government 

employees have been retained, and provided to the inter­

departmental workinggroup, by the White House and several 

agencies, including the Department of Health and Human Services 

and (TO BE ADDED]. 

13. The working. group has also retained a wide range 

of consultants, who attend working group meetings on an 

intermittent basis, either with or without compensation. I have 

arranged for these consultants to ~e informed that in connecitio~ 

with their services to the working group, they are subject to 

some provisions of 18 u.s.c. §§ 201-208; the Standards of Ethical · 

Conduct for• Employees of the Executive Branch; and all ·related 

ethics laws and regulations. These consultants have not had any. 

supervisory role or decision-making authority in connection with 
. . . 

. the consulting services they have provided to the working group, 

5 
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but instead provide iriformation and opinion to the working 

members. These consultants have been retained by the Whi£e House ·~ 

and other agencies, including the Department of . Health a . ~ Human S 9- ~ 
. 0-.. r--

J "f · Services and (TO BE ADDED). These cons~ltants come from wide- ~ · 

range of backgrounds, including (TO BE ADDED]. 

14. All decisions to hire permanent employees and 

speci~l government employe~s, or to retain consultants, have been 

made by the office or agency that has hired or retained the 

individual involved. 

15 .. The interdepartmental·working group has been 

organized into fifteen "cluster" groups, each of which addresses 

a subject area relevant tp health care reform. To date, fifteen 

such cluster groups have been created or planned, and include 

groups ·addressing new system organization; new system coverage; 

infrastructure/integrated health plans; integration of health 
I . . 

· programs into new system; ethical foundations of a new system; 

transitiop to the new system/short-term cost containment; 
' . 

financing~ health pOlicy initiatives for underserved populations; 

mental healthrlong-term care;' economtc impact; quantitative 

analysis; legal audit; numbers audit; and a drafting group. 

16~ Several of these cluster groups have~ in turn, 

' .been further divided into subgroups. The new system organization 

cluster includes subgr.oups. addressing principles and operation of 

purchasing cooperatives; health plans, providers and patients in 

the new system; special issues in purchasing cooperatives; 

·governance issues; a global budget; and insurance reform. 

6 
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17• The new system coverage 

addressing benefits packages; coverage.for working famili 

coverage for low-income and non-working families. The 

infrastructure/integrated health plans cluster includes 

addressing quality measurement; information systems; malpractr~~---­

and tort refor~; and health care workforce development. The 

integration 6f health programs_cluster includes subgroups 

addressing Medicare; the Department of Defense; veterans; federal 

employees' health benefits programs; and other government health 

.programs. 

18. The cluster addressing the transition to the new 

system includes subgroups addressing accele~ation of new system 

development; short-term steps toward administrative 

simplification; and interim c·ost ·containment. The cluster 
. . . . 

-addressing underserved populations includes subgroups addressing· 
. . . 

high risk populations; urban/rural populations; and women and 

children. The·mental health cluster includes subgroups 

addressing benefits packages; substance abuse; children's 

services; and public system impact. And the long-term care 
. . . ' 

cluster includes subgroups addressing background; public care;· 

private care; and cost_and revenue. 

19. These cluster groups and subgroups have been 

established since January 25 at.my direction. The cluster groups 

and subgroups have been meetin9 regularly as part of an intensive 

effort to document the impact of existing health care policies . 

and·to gather information on possible alternatives. 

7 
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20. I am· the only member of the Task Force wh 

attended meetings of the interdepartmental working grou , . 

. has attended meetings of cluste~ groups and subgroups. 

occasion, Carol Rasco briefly attended a portion·of one 

.meeting. 
.• . 

OPPORTUNITIES FOR PUBLIC INPUT 

21. · As noted above, .it has been a high priority of the 

interdepartmental working group to ensure opportunities for input 

by, and consultation with, private citizens and organizations 

representing a broad range of interests and concerns. We have 

s'ought to. open the working group to ideas from literally all 

corners of the country, and I am aware of no individual or group 

that has been denied ari opportunity to present ideas or 

suggestions to the working group. 

22. Several mechanisms have been established to 

facilitate public input. First has been.the establishment·of an· 

"intake center" in the Old Executive Office Building in 

Washington, D.C •• This intake.center accepts letters and phone 

calls; acknowledges receipt of all correspondence; and forwards 

all information and recommemdatioris received t~ appropriate 

·working group members, .cluster groups or subgroups. It ·is my 

understanding that, to. date, this intake .center has received 

between 10,000 and 12,000 pieces of correspondence and several 

thousand phone calls •. The First Lady and I have also received 

several thousand additional pieces of correspondence, on health 

care iss.ues, addressed directly to our attention. 
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23. The White House Office of Public Liaison 

served an important function in facilitating 

interdepartmental working group. The Public Liaison offi 

set up a series of m~etings with outside groups, 

various members of the interdepartmentalworking group. I have 

personally attended many of these meetings. To my knowledge, no 

other Task Force member· has attended any of these meetings. A 

list of the outside groups that have attended such meetings is 

attached as Exhibit A 'hereto. 

24. I have also participated ih a number of other 

meetings-with representatives of organizations. Through March 1, 

I.met with the Washington Business Group; the National Governors' 

Association; the American Medical Association;. the National 

Committee to Preserve Social Security and Medicare; tne Natiom\1 

Federation of Independent Businesses; the American Hospital 

Association; the National small Business Legislative Council; the 

Jackson Hole Group; the National Association of Public Hospitals; 

the Health Insurance Association of America; the National 

Association of Counties; and Professional Insurance Agents. No.· 

other Task Force members attended any of these meetings. 

25. On February 24, 1993, the interdepartmental 

working group sponsored a meeting on --- {"HIPC"} Prototypes 

and state~based reform efforts. Participants included 

representatives of the California Public Employees' Retirement 

System; the Alpha Center; the Minnesota Department of Employee 

Relations; ·xerox Corporation;- Bank of America; the offices of the 
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governors of Oklahoma, Pennsylvania and Colorado;. the hea~N ,¢'?~ 
departments of Hawa·i·i, New Mexico, Wisconsin and Arkans . ; . the ·lj.. ~ 
Arizona Health care Co~t Containment Program; the West irginia)) ~ . - . . . k 

. . " Public Em~loyee Insurance Agency; the New York tment 0 
.A 'd'i'O«> ... ~' 

of Social Services~ the City of Milwaukee; the Agen~y for Hea -

Care Administration; Medimetrix; the California·Major Risk 

Medical Insurance Board; the Health Care Purcha~e~'~ Association; 

and the Caiifornia Department of Insurance. I was the only Task 

Force member to attend this meeting . 

. 26. · Moreover, the First Lady has also participated, 

and plans furtherparticipation; in public forums and conferences 

addressing issues relevant to health care reform. on·February 

11, 1993, the First Lady attended and participated in a health 

care.conference in Harrisbutg, Pennsylvania, sponsored by Senator 

Harris Woffor'd and·the Pew Charitable Trust. On February 22, 

'1993, the First Lady attend~d ,a·forum at Bunker Hill Community 

Collegewithrepresentatives of health delivery services. The 
. I • 

·First Lady also plans to attend four regional health care forums 

in March 1993 being sponsored by the Robert Wood Johnson 
. . 

Foundation. These forums are now tentatively scheduled to take· 

place in Tampa, Florida on March 12; in Iowa on March 15; in 

Michigan on March 22; and in Washington, D.C. on March 26-27. 

CORRESPONDENCE WITH PLAINTIFFS 

27. on February 9, 1993, Jane M. Orient, M.D., 

executive director of plaintiff Association of American 

'Physicians and-Surgeons, Inc., wrote·to the First Lady to 
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"advise" that she and the Association's members "desire 

the next and ail subsequent meetings of the President's 

Force on National Health Care Reform." See Complaint,. 

Ms. Orientr.stated that her request was made pursuant to 

Federal Advisory Committee Act. Ms. Orient also stated 

11 [a) dvance notice of .the next meeting and any and all subsequent 

meetings would be appreciated so that I and other members may· 

make plans to travel to Washington to be.in attendance." Similar 

requests, dated February 9 and Eebrtiary 1~, 1993, respectively, 

were delivered to the First Lady by the Executive Director of · 

plaintiff American Council for Health Care Reform and the 

president of plaintiff National Legal &. Policy Center. See 

· Complaint, E~hibits c and D.· 

· 28. Bernard Nussbaum, counsel to the President, 

responded to plaintiffs' requests in writing •. See complaint, 

Exhibit E • (February 12, 1993, .letter to Association of American 

Physicians and Surgeons, Inc.); Exhibit F (February 12, 1993, 

letter.to American council for Health Care Reform); Exhibit G 

(Febr~ary 16, 1993,· letter to. National Legal & Policy center). 

29. In his letterc:s to pla-intif-:fs,. Mr •. Nussbaum .advised 

plaintiffs of his office's opinion that the Federal Advisory 

committee Act does not apply to the Task.Forqe. He also advised 

plaintiffs that the Task Force had not yet ~et, that no Task 

Force meetings were presently.scheduled, but that "the task force 

will be holding some ~ublic meetings-at which citizens, 

.organizations and institutions will have an opportunity to 

11 



present their views." Mr. Nussbaum explained that such p~~"' ,()~ 

meetings would be announced in advance. Finally, Mr. Nus · baum ~ 

iriformed .each of the. plairltiffs that if they are i~teres ed in '))" ~· 
:::i 

attertding s~ch public meetings, they should contact a ~· 

the White House staff, Mike Lux, whose n'ame and phone 

s~t forth in the letters. 

30. .I have been informed that none of the plairitiffs 

has contacted Mr. Lux, or any other person .affil_iated with the 

Task Force·. or the interdepartmental working· group, to . express an . 

interest in attending, or to make arrangements for attending, 

public meetings of the Task Force. 

CONCLUSION 

31. Although the Task Force contemplates holding some, 

if not all . . I of its meetings in public, I believe it is critical 

in light of the magnitude of the Task Force's charge and the 

·short tim.e frame in which it is operating -- that the Task Force 

and the i·nterdepartmental working group be able to .retain 

flexibility in their operations and be free from formalistic 

reporting or mandato~y public meeting requirements. I believe 

that such requirements,. if·imposed on either the Task Force Or 
. . 

the working group, would impede the Task Force·, s ability to 

address, within the· time frame. set out by the President, the 

literally hundreds of complex issues that must be considered in 

f?rinulating proposals forcomprehensive health care reform. 

12 



Und~r p~rialty of perjury, I swear that the foregoing is 
r. 

true and accurate t6 the best of my belief. 

IRA MAGAZINER 

DATED: March 3, 1993 

.'· 

13 

COP 



i-3-93 

Talking Points on Health care Task Force 

(Prepared by Lisa, Maggie, Vinceand steve) 
WITH HRC REVISIONS , 

. <?>~ 
- Hillary Clinton is the chair of the President's e ,(~...;"!:) · 

Task Force. The task force consists of Cabinet members . from;::""-~"" 
Departments of Defense, Commerce, Labor, ·HHS, and Veterans_ 
Affairs as well as the OMB Director, the.President's Domestic and 
Economic Policy advisors, the Chair of the Council of Economic 
Advisors and the President's Senior Adyisor for Policy 
Development,· White House Staff and other government officials • 

. -Ira Magaziner is leading a-working group which will provide 
information to the H~alth Care Task Force; The task force will 
review information from the working group and make 
recommendations to the President. 

-The working group will be consists·of government employees. 

-The working group wiJ,l consult with a wide range'of citizens, 
representing the public and_private sectors. · 

-:--On January 25, the President announced the formation of the 
Health Care Task Force and defined its mission. It has not yet 
held_a meeting. 

~The task force is planning to hold sbme public meetings. 
meetings have not been scheduled. 

----------------~---------------------~----~----------------

Those 

Note: 
Force? 
not. 

Iri response to.the question: Does FACA apply to the Task 
In the opinion of the Counsel to the President, it does 

In response to the question: Did the TaskForce violate FACA? 
l. In the opinion of the Counsel to the President FACA does not 
apply. 

. . 

2. The .Task Forc:e has not met, nor taken any action to date. 

Note: ONLY USE POINT THREE IF PRESSED. 

3. The participation of the first Lady, does not create "a 
presidential advisory committee" subject to the Act. 

In response to.the question: Does FACA apply to the working 
group? .No. 

Note: TRY TO AVOID QUESTIONS ON FOIA. 

---------- --------------·············-----------------------
COPY . . J 
' . ·~· . 
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MEMORANDUM FROM IRA MAGAZINER 

DATE: - March 1, 1993 

SUBJECT: Health Care Reform Working Groups--Categories 
Participants 

Tbere are three catego~ies- of ~articipants in the health 
reform working groups: 

1. Full-Time Government Employees--
Individuals who work for the Executive Office of the 

President, for federal agencies, for Members of Congress or 
Senate and House committees. · Federal employees are subject to 
the conflict of interest provi~iohs in 18 U.S.C~ Section 202-209 
and Standards of Ethical Conduct for Employees of the Executive 
Branch and all related ethics laws and regulations~ 

.2. Special Government Employees--

a. Ind~viduals who are employed by any agency or the 
Executive Office of the President for less than 130 days in a 365 
day period either with or without compensatio:iL Such individuals 
are subject to a limited version of the conflict of interest 
provisions in 18 U.s. C. Sec.tion 202-209 and Standards of Ethical 
Conduct for Employees. of the Executive Branch· and all related. 

· ethits laws and regulations for the period of time they serve on 
the working group. Furthermore, they are requiredto abide by 
limitations on public speaking and by post-employment 
restrictions. Such individuals may serve as working group 
leaders. -

·b. Consultants--Individuals who attend'working group 
meetings on an intermittent basis with or without compensation 
are subject to some provisions of 18 U.S.C. Section 201-208 and 
Standards of Ethi_cal Conduct for Employees of the Executive 
Branch and all related ethics laws and re~ulations. Such 
-individuals may not serve as working group leaders ·and have other 
limitations on their participation. · 
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THE: WHITE: HOUSE 

WASHINGTON 

March 10, 1993 

.MEMORANDUM FOR JENNIFER O'CONNOR 
OFFICE OF ADMINISTRATION 

FROM: BETH.NOLAN 
ASSOCIATE COUNSEL TO THE PRESIDENT 

.SUBJECT: H~S Representatives to Health Care Task Force 

You have inquired whether. employees of the Department of· 
Health & Human Services (HHS) may serve. as nondetailees irt the 
Exe6utive Office of the President (EOP) .as HHS representatives to 
the Health Care Task Force. As you know, the General Accounting 
office (GAO)· concluded in a November 1992 report that agency. 
representativesmay properly be classified as nondetailees. 
Thus, this classification is available for proper agency 
representatives~· · · 

Because these individuals are HHS employees representing HHS 
to the Task Force, they must be supervised by HHS personnel, not 
EOP personnel, so that they may properly represent the interests 
of their agency. So long as this is the case, their assignment 
to the Task Force as HHS representatives is consistent with 
personnel: requirements and the mission of. the T(;lsk Force~ 

cc: Steve Neuwirth 
Associate Counsel to the President. 
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RESPONSE TO WASHINGTON TIMES.ARTICLE :'\0~ PR~.s: 
~ . 0~ 

* The article states that defendants reveal~d tha ~he ~~ ~ 
membership of tl1e working group cannot be determined. 7 ; 

gespons~ Defendants provided plaintiffs wi·th a ] · st oi)J ' . cf 
the participants in the working group. Defendants explain.d how ~~ · 
the list was developed and stated that, because of the natu of ;.'0 
working group operations, others may have attended working gro'"l'!'tl-....­
meetings. It would have been disingenuous for defend.~nts to 
provide a list without this explanation and falsely lea·ve the · 
impression that.there was no possibility that others .participants 
did not exist. 

* · The article states· that defendants revealed -r:hc::_t the 
\ororking group failed to ·keep accurate payroll records and· expense 
vouchers, but later states that they were not kept at alL 

Response -- Absolutely incorrect. Defendants disc1osed to 
the plaintiffs which special government employees and co:nsul tants 
were paid and whether their expenses. were paid. Defendants 
disclosed which White House Office SGEs travelled to Washington 
and when.· Defendants have never stated that these recor3s did 
not exist. Rather,·defendants·argtied that the amount of payment 
or reimbursement was absolutely irrelevant to the issue£. ·before 
the·court. · 

* The article states that defendants failed to }:eep 
accurate minutes and agendas . 

. ·Response -- Out of context. Very few minutes and agendas 
.were created of working·group m~etings, but there was no legal 
requirement for these documents to be maintained. }l~ore•.Ner, the 
defendants explained that imposing administrative bl:'rde:;1s on the 

· t~rorking group members would have di ve;rted needed time and energy 
from the substantive issues at hand. 

* .The article states that defendants revealed t:1at 
defendants'did not.know whether consultants complied with 
financial disclosure requirements. 

Resgon·se ..;_ Absolutely untrue.· Defendants hav~a• e.xplained 
which SGEs and consultants completed financial disclcsut'e forms 
and·which did not. As to those.who did not, our briefs E:xplain 
why an exemption from doing so was fully.applicable. Noreover, 
our response shows that each of these individuals was required to 
attend ethics briefings in which they were provided lni-:.te:cials and 
explanations relating to their ethios obligations. Tl~e. 
suggestion that the failure to complete a form means fin•~s could 
he levied ignores defendants' contentions that many wt>.Te legally 
exempt frc:i:m this rec,ruirement. .· . 
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. . . 
* The articles. states that Judge Lamberth called ~~ON Pf?~:. 

"gobbledygook~' the. Task Force's excuses for the lack of re ~red 0'0~ documentation. J . ~ 

Response. -- Absolutely untrue. Judge Lamberth did se the ( Y ~. 
term "gobbledygookn to refer to the statern.ents of evident· ary ;i:;J ~ ""i · 
objections in defendants' discovery response 1 but he did .t . / .:0<$" 
characterize in any way defendants' counsel's statements ~~ 
regarding what documents the working group maintained ond wh ~. 
they did not. Again, no documentation was "required" to be 
maintained; in March, Judge.Lamberth ruled·that.the working group 
was not subject to the FACA. · · 

* The;articles states that defendants revealed that few 
working groups produced proposals although many had be6't"J leaked .. 

ResponsE! ...... - Absolutely untrue. The working group· produced 
thousands of pages of policy options. and clefendants hav9 ::1ever 

. said otherwise. Plaintiffs' argument .that they were entitled to 
review these substantive materials was rebuffed by the court. 

* 'l'he article describes 'the special goverr,ment ~.:.mployees 
·.and consultants as "special interest representatives." 

Response -- Untrue. To the contrary, a point was m.1de not 
to have special intere.st participation on the working ~J1/0Up. 
Rather, most were university professors, ind.ependE;mt co:1sul tants 

. anq non-pa.rtisan health care experts.· 
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FROM: 

SUBJECT: 

THE WHITE HOUS.E 

WASHINGTON 

October 28, 1994 

AND CONFIDENTIAL 

FOR LEON PANETTA 
. CHIEF OF STAFF ./ /.· · . 

·. ~~f(~ 
JOEL KLEIN r 
DEPUTY COUNSEL TO THE PRESIDENT 

. STEPHEN· NEUWIRTHfi/ 
ASSOCIATE COUNSEL TO THE PRESIDENT 

Health care working group documents/litigat 

Today's Washington Times story, titled "Health panel relll'8¥eU 
records," misrepresents the facts concerning the Administrat~on's 
recent production ·of . documents of the interdepartmental working . 
group. that support the Health Care Task Force in 1993. · · 

·As we believe you are aware, in September the Administration 
placed appr·oximately 260 poxes of healtp care working group · 
documents in.a·public reading room at .the National Archives. 
Following .that production, the Justice Department argued to a 
federal distri.ct court that a pending litigation concerning the 
working group is now moot because release of.these documents is 
the only relief to which the plaintiffs could be entitled. The 
plaintiffs claim that the working group was subject to the 
Federal Advisory Committee Act, which requires open meetings and 
public disclosure of documents. · 

The Justice Department advised the court in briefs, witness 
declarations and at oral a~gument of the procedures that were 
used to produce the working group documents at the Archives. 
Among other things, the Department explained that, as a general 
matter, we had not produced documents that post-dated May 31, 
1993, the date when the working group terminated. (The record in 
the litigation is replete wl.th uncontradicted evidence that the . 
working group terminated in May.1993.) The Justice Department 
explained that if working group members had included post-May 
1993 documents in the boxes they submitted to the White House 
records management office, those post-May 1993 documents were 
removed before those boxes were produced at the Archives. At the 
s~me time, we did produce the post-May 1993 documents of several 
health care "audit groups" that did continue their work after May 
1993. 

The court has never stated that ~he White House "deceived" 
anyone about .which documents were produced. Two weeks ago, the·. 
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/court ordered some limited discovery, including 

/ only to confirm whether the case is now moot. 
Ira Magaziner, Marge Tarmey (Ira's assistant) and Terr , Good 
(White House records management) support our position t 
White House made a good faith effort to produce ---and 
produce ~- all.working group documents. 

Today the court ordered _that there is no need fo~ further 
discovery and set a short briefing schedule for a final decision 
on whether the case is now moot. oral argument on this issue 
will be held on November 10, 1994. The Justice Department feels 
strongly that the case is moot and tht!lt there is no legal basis · 
for a trial. Moreover, we are aware of no legal or factual basis 
for the plaintiffs' sensational suggestion that the First Lady· 
could be a trial witness~ ,The First Lady d.id not participate in 
the interdepartmental working group. She.chaired. the separate, 
12-niember Health Care Task Force, composed of Cabinet members and 
senior White·House officials. Last year, the Court of Appeals 
held that the Task Force was not subject to the Federal Advisory 
Committee Act. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COWM'SIA 

ASSOCIATION OF AMERICAN 
PHYSICIANS AND SURGEONS, INC., 

~t al., 

Plaintiffs# 

v. 

HILLARY RODHAM CLINTON, 
et al., 

Defendants. 

) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
). 
) 

civil Action No. 93-0399 
(RCL) 

--~~--------~-----------------> 
ORDER 

Defendants' motion for eXpedited ruling on the contempt 

allegation against Ira Magaziner, in which defendants requested 

,this court to reconsider its July 25, 1994 decision to defer a 

·ruling until a determination on the merits, is herehy~;~'PENIED. 

- - In light of the extension of the briefing schedule on ·the 

defendants' ' motion to.·. dismiss this case as moot, sought ·by 

defendants and granted by .the court, oral·arqument on defendants' 

motion is hereby re-scheduled to 9:30 a.llt. on October 13, 1994. 

so ORDERED. 

.. ~ 

.... ··e.£~ ·~ . 

·~ c. Lamberth 
United States District Judge 
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uttu)e or tht IJtnfllr"l CetUh$tl .· 
Washl_ogtcm, D.C. eo230 

~avid A. Norcross, Esq. 
General counsel 
Republican National Committee 
Dwight D. Eisenhower Republican Center 

.310 First Street, S.E. 
Washington, D.C. 20003 

Dear Mr. Norcross: 

DR 

This is in respon.se to your Freedom of Information Act (FOIA) · 
·(5 u.s.c. § 552) request for expense payment documents · 
pertaining to the attendance or participation in Health Care 
Task Force me.etings, working group sessions, town hall gatherings 
or. conferences of persons associated with the Department of 
commerce whose name appears on the list which you submitted 
.Attachl'llent A to your request. · . · "' kf- ·w.J+.(. 

EiqM:. bf the listed . individuals are Departlnenl ~; {;:m;;}r~:"f 
employees who participated in the ~Eo~~ I am enclosing 
statement of ~~e salary of each of the eight individuals, set 
forth on standard forms 50-B. we have no way of breaking down 
salaries according to specific work projects, and are unable t 
identify which portions of the salaries may be attributed 
to time spent on 'l'ask· :Peroe- matters. . . . 1 trfe)'l'l11JcMM~~ · . . .. . ~.A-•r"-'"1 "l'"'"'f . k.N~I--"1 "1'-'"1' 
Four of the eiqht individuals incurred expenses f'h_connection 

· with their attendance or participation in 'fe-sk &G6- meetings or 
other .events. l am enclosing copies of their expense documents, 
with the redaction of inform~tion unresponsive to your.request 
and of personal information (such as social security numbers and 
home addresses), which is exempt from disclosure pursuant to FOIA 
exemption (b)(6), which protects personal privacy·interests. 

. . lll..e.('(.. . . 

· Three of the listed bidi viduali(simona Rueschemeyer, Carolyn 
Gat&: and suzanne Wellford) ~ lndependent contractors who 
received no payment pertainingto attendance. or participation in 
Health Care Task Force meetings or other meetings covered by your 
request. · · · 

You have the right to appeal this p·artial denial of your. FOIA 
request~ An appeal must be submitted '.Mithin 30 calendar days of 
this-letter to the Assistant General Counsel for Administration, 
Room 5883, u.s. Department of Co~merce, 14th and Constitution 
Avenue, N.W. Washington, D.C. 20230. rrhe app~al should include a 

l . 
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Ms. Marcy G. Gordon­
Associated Press 
2021 K·Street, N.W. 
washington, D.C. ~0006 

_ Dear Ms. Gordon: 

-Offlef! Of thS lieOBI"&I IIWI.Iu<>"'• 

Washington. D.C. 20230 · 

DRAFT 

- This is in_ response to your December 8 1 1993 Freedom of 
Information Act (FOIA) request for all documents concerning tnt!"--­
White House National Health care.Reform Task Force that were 
written by or sent ~o Robert J. stein since January 20, 1993, 
includinq any correspondence between Mr. Stein·and Ira Magaziner, 

_Elizabeth stroud or Barbara s. Fredericks. _ _ _ _ J~ / 
There are no documents written by Mr. stein which ar _ · · -
responsive to your· request, and no. corre.sponde on Task Force I II _ · 
issues between Mr. stein and Mr. Magazin , s. stroud !JJ~W: '1.--
or Ms. Fredericks, There are, ho two documents concerning J 
the Task Force which were,sent t Mr. tein. One of the 
documents, health care talking p ints, 's being released to you. - ! . 
The s_econd document, an internal 'O,epa~ment of _Commerce . · · · " 
memorandum addressinqhealth care.deiiberations, is protected 
from disclosur~ by FOIA exemption (b)(5), which encompasses 
inter- or intra-agency documents which would not be available by 
law to a party in litigation with the agency. NLR.B v. Sears, 
B,oebuck & Co., 421 u.s . .132 {1974). One of th~ purposes of the 
exemption is to avoid any chilling or distorting of the agency 1 s .· 
deliberative process· in order to insure that the decisionmakers 
receive complete information and frank advice on which to bas~ 
their opinions. rg. at 151. The information at issue 
constitutes predecisional opinions pertaining to the Task Force. 

You have the right to appeal this partial denial of your FOIA 
request. An appeal must be submitted within JO calendar days of 
this letter to the Assistant General Counsel for Administration-, 
Room 5883, U.S.·Oepartment of Commerce, 14th and Constitution 
Avenue, N.W. Washington, o.c. 20230, The appeal should include a 
copy of the original request, this response and a statement of 
the reason why this response is in error. Both the appeal letter 

. and the envelope.should.be clearly marked "Freedom of Information 
Act Appeal.". · 

Enclosure 

Sincerely, 

.Anthony A. Das 
Executive Secretary 
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.You ~Y t;eqo.e~t. within thirty daye, a reconsiQ.erat on ot' l ; 

tha de~ermination that the Fe4eral Trad~ Commission do~s ot ~ 
po;eess any ag~cy records responsive .to your re~est. Y r · ·~~ 
requ7st· ~or ::econsidera~ion, aecom~ied by.a copy of your f 0 
orig1.:oal request and thJ.e response, should bG addrease~~ l':rem~--­
ot Information Act Appeal, Office Qf the GeReral Oauneel, Federal 
Trade commission, Sixth st~t a..nd Peunsylva.nia Avenue, N.w., 
Wa&hingtan, D.C. 205BO. 

It you h&va any questiOil$ about the ll?.Y your :~:equ.ea't waa 
bandl~d or ~ut th~ Federal T.ade Commission's regul~tion~ · 
related to the FOlA,. plG.se cont.aot Mr. !eit~ Golden on . 
(203) · 326~24.10 •. He is the staff member most familiar with your 
request. · 

sincerely, 

Alan P~octox-
Deputy Bxeoutiva Director 

to~ Planni~g and Info%mation 

--· -·-'-

l r . 
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IWinD nAtts OF AMBRICA 
FEDERAL TRADE COM:MISSION 

· James v. Lacy, Esquire 
Lli.cy and tacy · 
30100 Town C~ter Dr. 
suite 0~2~9 
Laguna Niguel,· California.· 92677 

~a:c Mr. t.acy l 

Re; Freedom of Info~tion Act Request 
· ~ealtll Car;·o;t Refortn 'l'ask P"oroe 

FOIA Control No. 94~0117 

Thi~ is in ~eoponse to you~ letter dated Pebrwary 71 1994, 
in wh.ieh you requested access to records in the possession of the 
Federal 'l'rade Commission rale'Vllllt to the llei.ilth Care R.ef!otm 'l'tu~k 
Force. 

i!003. 

It ie.our policy, w-heu responding to an. access request, to 
search for 4ocumenta that were recordS of the Fedetal ~ade 

·commission as of the dato o~ whiCh the accass request was 
received for pt:ocessil1g in ou:r: FOl'A/'eA unit. Your request w~as 
received in that office on Feb~ 15, '3.9.94. . · . 

. . . . ' ~~ 

We have eeaxched the indexes of! the Contni:ssion' ~v.fecords ·and. . 
have c:ont•cted twtJ of the individuals listed on tb4,fittachment to 

.~ your letter. The third individual., Ms. Xe:nyon, (}17hoss correct ~~-ce r-··-~dse-" 

~}~ . a-~~~~;._hl;;n~a!: ~~t!:l~~d ~~Y~ ~ ?.:~--b1;;~~~~ ~ 
· · ~ related to the~elt .Pel!"-ee have been ratm:ned 

fP" ~Ao-the,..~·· 7tiree ~ ooef.uiients ··tn.at those individuals cteateo. ·or . 
t.-,_j'~~;..'\""'t o~aiile<3 in their capacities. as ~all!'& et ~orking group ~are· · 
~ •" ~,r~"'< -not agency records· of tha CO:ti'ltl\ission. Th~ Conuninton·~ 
/'""' / have control of thes~ reoo:t:ds, which instead rexnain$d i11 the t ... *' <-v>*-4s 

\-<_y,.vtJ control of the ~.;t:SJ' i'r;n:c~ Tbey we:~:e, therefore, not "agency ~· 
· \)<' records• subje to the roiA~ · 'I'hesa workS.ng grO\lp .records are, 

moreover, s~e to the P•esidential ~eoords Act, 44 u.s.a. 
il§ 2201, m;.,~, ~ust not accessible Ullder the FOIA. 

. . \_~ 

For puxpoeea of . temining faas inau.rred. to process your 
requ.ese, you ha.ve been considared to be a 11 1.'!0Ihll'l.ercial \lse• 
re~ester, but, cased upon dooum~t search, duplieation, and 
review EJrov:tsions of t:.he l'!r' · dom ot :tnfortoation Act; s u.s. c. 
5 SS2 (a.} (4) (A) (ii) (l:) a.nd tlle tnmiasion' s Rules of Practice, liS 
CFR. 4. a ~t seq., as asnended, the is not charge to you. for 

~;~p~requeat. ~;)~- .. 
· ~~~~~~~~~~~R COPY 
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copy ot the original request, this response and a st ernent 0 
. the reason why withheld records should be made availab and.L. 
denial of the records was in error •. Both the. appeal letter and 
the envelope should be clearly marked "Freedom of Information Act 
AppeaL •• 

Enclosures 

Sincerely, 

Anthony A. Oas 
Executive Secretary 

COPY 
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euwirthfJason Solomon 

DISCU$SION DRAFT FOR DISCUSSION 

TALKING POINTS ON HEALTH CARE TASK FORCE COURT ORDER 

• The court today ordered that all documents from the Task 
Force be preserved. But the·Task Force has been preserving 
all documents ·from the beginning. The court acknowledged 

. this in its order and essentially affirmed the status quo. 

·Q: What about the documents that have allegedly. been 
shredded as reported in the Washington Times? 

. . 
A: There was an unsubstantiated story in.the Washington 

Times which is being investigated. The court made no 
findings regardi,ng the shredding of documents.· · 

Q: Has the Task Force really ended? The plaintiff's lawyer 
showed a. letter dated. June 5 that talke¢1 about the Task 
.Force. 

A: The Task Force completed its work at the end of May. 
The letter contained an erroneous reference to the Task 
Force. 

COPY 
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WASHINGTON 

. February 13, 1995 

.• 

MEMORANDUM FOR CHRISTOPHER CERF 
ASSOCIATE COUNSEL TO THE PRESIDENT 

FROM: KUMIKI GIBSON~ 
COUNSEL TO THE PRESIDENT 

SUBJECT: DOCUMENT REQUEST RE: HEALTH CARE TASK FORCE 

I write in response to your· Februa.ry 8, 1995 memorandum 
regarding the U.S. Attorney's."inquiry" into the Health Care Task 
Force and. the Interdepartmental Wo.rking Group. 

Please be advised that Jack and I have conducted a thorough 
search of my-files and have discovered two documents that inay 
fall within the types of materials being-sought·by the u.s. 
Attorney's Office •. These documents include (1) a memo to the 
Vice President from Jack Quinn-and me which addresses-issues 
related to' the President's Council on Sustainable Development in 
the context of the Health ca:re Task Force litigation and· 
(2) notes·that I prepared for a meeting (on that issue) with 
either the Vice President himself or on behalf of the Vice 
President. (These documents are attached.) 

Both of these-documents were prepared by the Vice 
President's Counsel's Office for the sole purpose ofproviding 
legal advice to· the Vice President. I therefore strongly object 
to their release to the. U.S. Attorne~'s Office -- either · · 
informally or in response to a forma discovery reguest or 
sUbpoena. · 

Please contact me (ext. 6-7020) if you have any questions 
regarding this ~atter. 

Thank you. 

Attachments 

cc: Joel Klein (w/ attachments) 

COPY 
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June 21, 1993 

MEMORANDUM FOR THE VICE PRESIDENT 

FROM:. JACK QUINN AND KUMIKI GIBSON 

RE: PRESIDENT'S COUNCIL ON SUSTAINABLE DEVELOPMENT 

This memorandum responds to your request that we consider 
and comment on the argument of the White House Counsel's Office 
that the establishment of the President's Coun~il on Sustainable 
Development ("President's Council") as an entity reporting to the. 
President may undermine the United States' constitutional 
argument in Association ofAmerican·Physicians and Surgeons, 
Inc. v. Clinton, 813 F .. Supp. 82 (D.D.C. 1993), appeal docketed, 
Nos. 93-5086 and 93-5082 (D.C. Cir. Mar. 10, 1993). That case, 
as you know, addresses the issue whether the President's Task 
Force on National Health Care Reform is stibject to the Federal, 
Advisory Committee Act, 5 U.S.C. §§ 1-15 ("FACA"). . . 

· In light of the pending appeal, Steve Neuwirth, Associe3.te 
Counsel to the President, has urged tpe Office on Environmental 
Policy ("OEP") to establish the President's Council so that it 
does riot report to the President and is not called the 
"President Is CounciL n For its part, the OEP believes that it 
will be unable to ensure high-level participation if the 
President's Council does not. report directly to the President .and 
the Vice President and is not recognized as apresidential 
advisory group. 

In our view, unless the Administration seeks to exempt from . 
FACA all advisory committees that report to the President (which 
it does not, in the pending litigation, and should not), no sound 
legal argument exists to support the conclusion that the creation 
and existence of the President's Council will adversely affect 
the Health Care Task Force case. 1 Simply put, the constitutional 
arguments advanced in the Health Care Task Force case hinge on 
the specific function and composition of the Task Force, which 
are quite different from those of the President's Council on 
Sustainable Development. 

When we shared this conclusion ~ith Mr. Neuwirth ~fter · 
drafting this memorandum, he informed us that the Department of 

·.Justice attorneys who represent the Administration in the Health 
Care Task Force case have also reached this conclusion. 

COPY 
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I. Background 

A. The President's Council on Sustainable Develo 

As you will recall, on June 14, 1993, the Administiaf' n 
announced the establishment of the President's Council on ..._ _ _. 
Sustainable Development. Under the terms of the Executive Order 
that has been propo~ed to establish this Cotincil, the Council 
will be comprised of twenty-five members: five Cabinet'members 
and twenty citizens .from private .industry and environmental and · 

.not-for-profit organizations. According to the.OEP, the Council 
will. develop plans to integrate environmental and economic . 
development related goals, incluc;iing, possibly, legislation; 
identify and sponsor projects; and establish a Presidential Award 
for exemplary service tb.national sustainable development. The 
OEP has acknowledged that the Council will. be. subject to FACA 
because it will be a coriunittee established and utilized by the 
President and will be comprised of both officers of the federal 
government and private citizens. 2 (By contrast, the HealthCare 

·-Task·Force, the government contends, does not include "outside" 
private citizens because the First Lady; who chairs the Task · 
Force, is a federal officer or employee within the meaning of 
FACA.) . 

B. The Health Care Task· Force. Case 

In Association of American Ph~sicians and Surgeons, Inc. v. 
Clinton, 813.F. Supp. 82 (D.D.C. 1 93), the federal district 
court for the District. of Columbia held that the Health care Task. 
Force is ~ubject to FACA because FACA applies only to 
Presidential committees that are not comprised solely of federal 
officers and employees, and the First Lady is not a federal · 
officer or employee. Id. at 90. The court also held (under the 
separation of powers doctrine) that the Task Force must comply 
with FACA with respect to its information'-'gathering and 

. 2 · Without question, FACA would apply to the President's 
Council, as it has been proposed. As the Act makes clear, 

[t]he term "advisory committee" means any committee, 
board, commission, council, conference, panel, task 
force, or other similar group,. or any subcommittee or 
other subgroup thereof [which is] established or 
utilized by the President ... in the interest of 
obtaining advice or recommendations for ·the President 
or one or more agencies or officers of the Federal 
Government, except that such terms excludes .. · .. any 
committee which is composed. wholly of full-time 
officers or employees of the Federal Government. 

5 U.S.C. App. 2 § 3(2). 

COPY. 
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,tnformation-reporting. meetings, but that the applicat'on of FACA r~ 
to the meetings in which reconunendations to the Presi ent are 
actually formed would violate the Constitutiop. Id. a 90-93. 

The Administration appealed this decision, and. the 
plaintiffs cross-:-appealed. See Association of American 
Physicians and Surgeons, Inc:-v. Clinton, 813 F. Supp. 82 (D.D.C. 
I993), appeal docketed, Nos. 93-5086 and 93-5082 (D~C. Cir. 
Mar. 10, 1993) ~ On appeal, the government argues (first and 
foremost) that the First·Lady's role on the Task Force is one of 
a public servant, the functional equivalent of an officer or 

· employee for purposes of FACA. The government also argues (in 
the alternative) that FACA is. unconstitutional as applied in this 
case because congressional "interference with the President's 
reasonable efforts to obtain the advice needed to assist him in 
discharging his constitutional duties [to propose legislation of . 
health care reform] violates fundamental notions of separation of 
powers." Brief for·Defendants-Appellants ("Government's Brief") 
at · 36, Association of American Physicians and Surgeons, Inc .. v. 
Clinton. 

II. · Discussion 

As noted above, Mr. ·Neuwirth contends that the mere creation 
·and existence of any advisory group that reports to the President 
.and:acknowledges the applicability of FACA to'it undermines the 
Administration's constitutional argument in the Health Care Task 
Force case. 3 This argument lacks legal merit. 

In the Health Care Task Force case, the government claims 
that the application of FACA to. the Task. Force is 
unconstitutional because, through the Task Force, the President 
seeks to exercise his explicit power to recommend legislation to 
Congress. Government's Brief at 32. ("The sole purpose of the 
Task Force is to advise the.President in preparing legislation of 
the highest priority in an extremely expedited time frame." · 
Government's Brief at 33.) . It contends that t.he Constitution· 
confers to the·President, "sole discretion ... to.determine 
what measures he shall ~repose, and [under separation of powers 
principles] leaves no room for intrusion, direct or indirect, by 
Congress." Government Is Brief at 33. In doing so, the 

3 As we understand it, Mr. Neuwirth concedes that the 
creation of the Presidential Council (which is comprised 
primarily of private citi2ens) will in no way affect the 
government's primary argument. in the Health Care Task Force · 
case-- l·~·' that FACA, which explicitly exempts advisory groups 
comprised solely of federal officers and employees, does 'not · · 
apply to the Task Force because the Task Force is comprised of 
Cabinet Secretaries, senior advisors, and the First Lady, all of 
whom, the government argues, are federal offic~rs and employees. 
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government relies on well-established authority (incl tling the · ~\ 
district court's opinion in the Health Care.TaskForc case) that 'f!:.\ 
has held that Congress is barred completely from irripo ing any ' 
limi~s on 11 an.e~plicit power of the Presiden~." Assoc'ation of ~Q; 
Amer1can Phys1c1ans and Surgeons, Inc. v. Cl1nton,. 1 . Supp. Y>~ 
at· 91. No stich bar exists, however, for the President's nc· · 
on Sustainable Development because it.will be engaged in quite. 
different activities, and these differences in £unction, .as ~ell 
as in composition, have constitutional significance. 

Unlike the Task Force, the President •:s. Council .is charged 
with numerous responsibilities that are not (currently)· derived· 
from any explicit constitutional provision, but rather derive 
from "the general grant to the President of 'executive Powet.' 
U.S. Const., Ar't. II, § 1, cl. 1." Public Citizens v~· Department 
of.Justice, 491 U.S. 440,484 {1989). 4 Under these· 
circumstances, courts have consistently held that Congress may 
limit presidential power. Association of American Physicians and 
Surgeons, Inc. v. Clinton, 813 F. Supp. at 91 ("where Congress 
does not directly limit an explicit power of the President, but 
rather indirectly affects a presidential power that is not . 
specifically enumerated in the Constitution, thestatute is not 
unconstitutional per se·; instead, the court must balance the 
:interests. of the two branches.")· Thus, the application of FACA 
to this Council would not be unconstitutional per se,·as the 

_government argues in the Health Care Task Force case. 

But, more than just the functions of the two entities are 
different. The government also notes in the Health Care Task 
Force case that the .Task Force is composed solely of federal 
officials -- "the President's closest advisors,~ his inner 
circle." Government's Brief at 32, 36. The government's 
interest in protecting the deliberative process of these high­
ranking officials outweighs the public's interest_ in obtaining 
the information, especially where the Task Force decisions and 

As noted abov.e, the President's Council may at some later 
date render recommendations regarding leg1slation. This tne_re 
possibility is not, we think, sufficient to support an argument 
that the President is exercising, through the President'~ . · 
Council, his explicit Article II power to recommend legislation 
(as is being argued in the Health Care Task Force case). Of 
course, the President's Council.would be viewed as.akin to the 
Health Care Task Force if the Council decides that legislative 
.action will be the most effective means of accomplishing their 
objectives. Nevertheless, as discussed in the following text, 
the composition of the Council is so dramatically different as to 
leave it squarely within .the reach of FACA .. ·In short, this· 
difference provides all the reason one needs· to concede the· .. 
applicability of FACA to the President's Council, but not to the 
Task FOrce. · · · 
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reconunendations will be publicly scrutinized during th 
legislative process. Government's Brief at 32. The g 

,thus contends that protecting the candor of discu~sion dyring 
• this process is critical to. ·ensur:e a full and thoughtfu · 
·decision-making process. Government's ·Brief at 31. 5 

. 

. T.he interest of protect.ing ·the deliberative proc~ss of high­
-ranking officials simply does not. exist with respects to the 
President's Council, which is comprised primarily of private 
citizens. ·while five Cabinet members will serve on the Council, 

_ t_he co·uncil 's deliberations cannot be viewed as reflecting the 
deliberative process of government decision-maker~. Moreover, 
the harm that would result from revealing that process to the 
public .(as .feared by the government in the Health Care Task Force 
b~se) is not prese~t here, where during every meeting, five 
Cabinet members will deliberate on various environmental issues 

·before numerous private citizens. 

In addition, unlike .the Task Force's deliberative.process, 
th~ deliberations of the President's Council may never result in 
legislation that is open to public scrutiny. The' application of 
FACA to the President's Council, therefore, may provide the 

·public with the onlyopportunity to scrutinize the "deliberative 
activities".of "non-Sovernmental actors given quasi-official 

·status [who} might. t ereby wield inappropriate influence"--
which is, according . to the government, the intent of FACA. · 
Government's Brief at 30 (emphasis original). 

. In short, the President's Council does not have a 
constitutionally cognizable interest in protecting its 
deliberations comparable to those of the Task Force. Moreover, 
here (unlike·in the Health Care Task Force case), the application 
.of· FACA to the deliberations of the President's Council may be ·. · 
the only mechanism to provide the public with access to its 
decision-making process~ · 

. . 

These .differences are most compelling, in our view. Indeed, 
-not only is the applicability of FACA to the President's Council 
wholly consistent with the government's constitutional position 
in the Health Care Task Force case, it actually buttresses the· 
government's argument in that case. In.the Health Care Task 
Force case, the government.acknowledges that the.narrow 
constitutional issue before the Court of Appeals is "whether FACA 
can be constitutionally applied to task forces comprised wholly 
of federal officers and employees and the First Lady" for the -

Advisory committees subject to FACA must,. among other 
thing~, hold their meetings in public and make all of their 
documentation and records available to the public, in accordance 
with the Freedom of Information Act. See generally 5 U.S.C. 
App. 2 §§ 1-15. 
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sole purpose of advising the President in preparing leg 
Govetnment's Brief at 33-35. To ackn6wledge that the P ~sident's 

· Co unci 1 (a task fo~ce comprised ri~ari~ o~. ri va te cit· zens to :?>t$" 
address a host of 1ssues, all of wh1ch 1mpl1cate the Pres ent' s .-~"1:}-4 
general executive powers) is subject to FACA underscores th ·· 
that distinctions exist among the various advisory groups that 
advise the President and that, accordinglt, FACA cannot be 

·presumed to apply. to all of these group·s. 

III. Conclusion 
J 

In sum,· the argument that the creation and existence of the . 
- President's Council will adversely affect the government's . 

(constitutional) position in the-Health Care Task Force case will 
not withsfand scrutiny. The constitutional clai~s advariced in 
that case are based on the particular function and composition of 
the Health Care 'Task Force, each of which differs from those of 
the President's Council. Making clear that FACA applies to the 
'President's Council, but not the Task Force, precisely because of 
. these differences will, in our .view, strengthen, ·not undermine, 
the government's position in the pending appeal. 

cc: Roy Neel 
Katie McGinty · · 

6 During a June 18, 1993 conversation with Associate 
Counsel Neuwirth, he suggested that he and John Podesta believe 
that the President cannot select which advisory committees are 
subject to-FACA and which ones are not, leading us to conclude 
that the Administration may indeed want to argue that all 

.. Presidential advisory committees are exempt from FACA, regardless 
of their function and composition. This position, however, is 
not consistent with the legal arguments. advanced in the Health . 
Care Task Force case. 
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HEALTH CARE TASK FORCE COURT OF APPEALS DECISION 

I. TASK FORCE 

Composed of Cabinet Secretaries,.White House advisors, 
the First Lady 

A. . First Lady = Employee/Officer For Purposes of FACA · 

The court held that the First Lady is a full-time officer or 
employee of the federal government within the meaning of FACA 

· and, thus, FACA .. cioes not apply ·to the Task Force. 
. . 

. It found the language 1 in FACA, pertaining to 
·employees/officers t<;> be ambiguous: · Definition similar to 
Sectibn 2104 and 2105 was deleted from the Senate version. 

Court relies on 1 u.s.c. § 1: Federal officer includes "any 
person authorized by law to perform the duties of the office." 

3 u.s.c. § 105(e): Spouse can provide assistance 
Common sense =·Spouse assists the President · 

B. Construe Statute to Avoid Serious Constitutional Issues 

Court applies the rule of statutory construction set f6rth 
in Public Citizen: "where an otherwise acceptable constructiort 
6f a statute would raise serious constitutional problems 1 the 
Court will. construe the statute to avoid such problems "unless 
such construction is plainly contrary to .the intent of Congress" 

t 

C. Serious Constitutional Issues Here 

Court finds that the government's argument that FACA does 
not apply because it would encroach on the President's explicit 
power is flawed. Morrison 1 the case upon which the government 
relied, actually applied a balancihg test to determine the 
constitutionality of legislatioh that 1 arguably, interfered with 
the President's Article II, section 3 explicit responsibility.to 
"take Care that the Laws be faithfully executed." Slip op. 
at 17. 

Court, however, did ·find the government's argument re: 
corifidentia.l communi~ations.to be compel~ing and h~ld that 
."Article· II right to confidential coqununications .attaches not 
only to direct ·communications with the President, but also to 
discussion~·between senior advisors." Slip op.-at 21. A statute 
.that seeks to limit the President's ability to seek advice 
"directly from private citizens as a group, intermixed, or not, 
with government officials, there.fore raises Article II concerns" 

.Slip op. at 22. (Ope'rationa1 proximity to the President.) 
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Court holds that this should 
need to promote objectives within.the constitutionally 
functions." Slip op. at 22 . 

. Court concludes: 

We readily confess that this balancing test 
is not one that, as judges, we can apply with 
confidence. This is all the more reason to 
view the constitutional issue soberly. We 
are satisfied that the applfcation of FACA to 

·the Task Force seriously burdens executive 
power. 

Slip op. ·at 22. 

* * * 

S. Ct. Appeal: 

It's barred because th~ough Task Force he's 
. exercising an explicit authority 

Balancing.= As Applied (Buckley) 

All advisory committees exempt = Government 
nsuggested" that FACA could not apply to any 
advisory group established and utilized by 
the President, but-refused to say that FACA 
was unconstitutional on its face. Slip op. 
at 2 6, n'.l2. 

I I. . WORKING GROUP 

Composed of (1) approximately 300 permanent federal 
government employees from the Executive Office,· the federal 
agencies, and Congress, (2) approximately 40 "special government 
employees," and {3) an unknown number of consultants who attend 
meetings on an intermittent basis · 

A; Utilized By the President? 

The government argues· that the working group is not in 
contact with the President and, thus, is not "utilized by the 
President,· 

Court finds this to be a "strange" argument: 

1~ Statute cannot be properly interpreted to apply 
only to.those committe~s that have direct contact with the 
president 
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2 .. Statute makes clear that FACA can apply 
committees that are established by President, regardle 
closeness of the working relationship 

3. 
did not·apply 
President · 

* This would.not be very persuasive at the district court 
(President~s Council would be utilized by Pres) 

B. Staff of the Task Force? 

The government also argues that the working group is just 
staff to the Task.Force;; as it was.in Anti-Hunger. 

Court rejects this argument:. In Anti-Hunger, the sub-groups 
reported to a big group that was (concededly) subject to FACA · 

Here, the working group is the only point of contact with 
the public (because the Task Force is a governmental entity) : 
"Our disagreement with the district court on th.is latter issue 

. therefore. compels a different analysis of the working group's · 
status." Slip op~ at 28. · 

* Any argument·left for the district court'? Probably not 
(President's Council is not a sub-gro.up) 

C. Act. As A Group? 

Strange argument: Can a group that is supposed to be 
diverse offer consensus.advice? 

Better question= Doth~ people involved act like a group? 
Look at "formality and structure"? 

Court concludes: "In order to implicate FACA, the 
President, or his subordinates, must create an advisory group 
that has, in large measure, an organized structure, ~ fixed 
membership, and a specific purpose." .Slip op. at 30. 

If not,· it may be a "horde~' rather than a cominittee, as in 
·Nader 

* Good argument for district co~rt: Working Grbup = Horde 
(President's Council is.in form & structure a group) 

COPY 



· D .. All Federal Employees? 

Government argued that all members are full-time 
officers/employee 

Court finds: 

1. 300 federal employee = "concededly within 
category" . 

2. 40 ''special government employees" = Full-time if 
work fo+ government for less than 130 days 

Need discovery 

3. Consultants= Episodic participation.or regular 
. enough to be a member ... Need discovery 

* Good argument for district co~rt (President's Council is 
primarily private citizens) 

III. DISSENT 

Buckley concurred in judgement, but dissented from the 
opinion: 

A. First Lady is not an federal employee/officer 

B.. Majority strains the language to avoid constitutional 
issue 

c. Would apply balancing test: 

FACA unconstitutional as applied to the Ta.sk Force because 
Congress's "purposes in enacting FACA are of a grav·i ty that would 
justify overriding the Presidential piivilege .in this case" Slip 
op~ at 18 of dissent · · · 
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. OEPARTMENT OF HEALTH&. HUMAN SERVICES 

March 25, 1993 

Note to Charlotte Hays 

Office of the Secretary . 

Office of the General Counsel 
Washington, D.C. 20201 · 

, ~PRESto"-

Re: Health care Working Group Members 
~0 . ~\ 

....... . -~, 

J ~; ~\ 
As you know, U!Jder 18 ti.s.c. S 208(a), an employee o the /)j 

executive branch, including a special Government employee, is 
prohibited from participating personally and substantially s 
Government employee in any particular matter which will have: 
direct and predictable effect on a financial interest of the ------­
employee or any person whose interests are imputed to him.· The 
_Office of Government Ethics (OGE). has defined."particular matter" 
as encompassing those matters involving "deliberation, decision, 
or action that is focused upon the interests of specific persons 
or a discrete.and identifiable class of persons.". 5 C.F.R. S 

. 2635.402(b)(3). A "particular matter" includes governmental 
action such as legislation or policy-making that is narrowly 
focused on the interests of a discrete and identifiable class of 
persons, but does not extend to the consideration.or adoption of 
broad policy options that are directed to the interests of a 
large and diverse. group of persons •1 1.s;L. · · · . 

The Department of Justice has-int~rpreted section 208 to 
app,ly to :"rule-making proceedings or advisory committee 
deliberations of general applicability where the outcome may have 
a direct and predictable effect on a firm with which the · 

-Government employee is affiliated, even though all other firm,s 
similarly situated will be .affected in a like manner." OGE · 
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel. 151, 
155 ( 19.78) • As an example; the regulations restricting ·the use 
of silicon breast implants would be a "particular matter" even 
though .the impact of the regulations would be on all 
manufacturers of breast implants. 

As we discussed this afternoon, I have been struggling with 
· how to apply the term "particular matter" to what the Working 
.Groups are doing. How broadly or narrowly the "matter" in which 
the members are participating is construed will determine, to a 

·certain extent, whether. members are actually participating in a 

Compare 5 C~F.R. § 2635.402(b) (3) Examples1 and 2. 
(Amendment.by the Internal Revenue Service of its-regulations to 
change the manner in which depreciation is calculated is not·a 
particular matter; con.sideration by. Interstate· coinmerce 
Commission of regulations establishing safety standards for 
trucks on interstate highways is a particular matter.) See also 
57 Fed. Reg. 35,006, 35,024 (1992) (matters affecting a 
"particular industry" usually are particular matters, whereas 
matters "of broader applicability" usually are not particular 
matters). · · 
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"particular matter" within the meaning of section 208, and if so, 
whether those members will require a waiver of the pro isions of 
that section. It could be argued that themembersare 'nvolved 
.in preliminary fact...;.finding and formulation of general licy in 
preparation·· for national health care reform legislation. · ch 
sweeping legislation would affect such a large and diverse range 
of interests.-- including medical consultants, physicians,·· trial 
attorneys, small businesses, hospitals, HMOs, insurance . 
providers, pharmaceutical companies, states, and patients of 
various income groups -- that. the legislation would not be 
considered a "particular matter" under section 208. Accordingly, 
even if a Working Group member's employer or a group with whom 
the member has a professional affiliation will be affected . 
financially by the rules. and policies whfch the member had a role 
indeveloping, section 208 would not apply. 2 · 

) . . .. . . 
An alternative approach is to focus on the specific portion 

of the legislative proposal in which the Working Group member is 
participating·. Under this approach, each of .the cluster groups · 
(or.su.bgroups) would constitute separate and distinct "particular 
matters." To.avoid the restrictions of section 208, no Working 
Group member should serve on a cluster group or subgroup which 
focuses on issues which may directly .. and predictably affect that 
member's financial affiliations. To the extent that most Working 
Group members would not be participatlng in a particular matter 
which·will have a direct and predictable effect on their · 
financial interest or the financial interest of any person.whose 
interest.s are imputed to the member, most Working Group members 
would not be subject to section 208. 1 

·However, those Working Group members who are participating 
in a.cluster group or subgroup whose subject matter is directly 
and predictably related to their financial interests ~- such as 
Linda Bergtbo1-d who is serving on the new system. cluster group 
and has an arrangement to return to William Mercer, a company 
which, in part,- designs health benefits coverage packages for 

2 'while this interpretation of "particular matter" has 
certain advantages, OGE usually has· taken the position that · 
section 208 is to be .construed very broadly and may not agree 
that the Working Groups are not participating in any "particular 
matter. 11 If we decide to adopt this view, we should get · 
confirmation from the white House Counsel arid/or OGE. In 
addition, it is important that the interpretation-of "particular 
matter" be used consistently for all working group members -~ 
from· HHS as well as from other Agencies. 

3 I would add that; even .if section 208 is determined not 
to apply to the Working Group members, the members still would be 
subject to the appearance of impartiality requirements in the 
Standards of Ethical Conduct, 5 C.F.R. § 2635.502. 

2 
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employers would be d"etermined to have a disqualify. :oc;.- ~7 1-~\ . 
financial interest under section 208. Such members w '=ild require 1!-\ 

.a waiver under section 208(b) (1). In accordance with this 
interpretation of section 208, Working Group members ho will 
required to seek waivers under section 208(b) (1) are: inda 

·.Bergthold and Carol Miller· (consulting interests); Lois·. uam 
(HMOs); David Satcher ·and Farrah Walters (hospitals and m~~~ 
services interests)j and Sally· Richardson, (state interests). In 
my_ opinion, waivers for some of these. members ·--particularly· 
B.ergthold, Miller and Walters -- may be difficult to obtain. 

A waiver under section 208(b)(1) is granted by the· 
appointing official (Secretary Shalala) after a determination 
that the employee's financial interest in the particular matter 
is "not so·substantial.as to be deemed likely to affect the 

· integrity of 'the services which the Government may expect from . 
such employee;" 5 C.F.R. S 2635.402(d)(2)(B) (ii). The standard 
for a waiver. focuses on. two lines of inquiry: (1) the financial 

· interest involved, and (2) the services expected of the employee. 
See OG.E Opinion Letter 85 x 10. OGE has suggested that a 
personal· interest in maintaining continued employment may· create 
stronger and more personal ties than purely investment interests. 
Therefore, the tenure, salary and nature of the ~mployment 
relationship should be considered as signific~nt.factors in 
making a waiver determination. ·~ The services eXpected of the 
employee include a consideration of the. likelihood that the 

·integrity of the· employee's .services may be compromised and the 
nature and significance of the services .themselves. Reliance on 
the employee's personal integrity is discouraged and is not to be 
taken into account as it involvesa subjective determination and 
detracts from the public acceptance of. the waiver process. Id. 

-
. As an example of the type of analysis which, must be done 
under section 208 (b) (1), Lois Quam is serving on the new system 
cluster group; was a Vice-President of (with stock options in) 
United Healthcare ~.:.. an HMO holding company which will be greatly 
affected financially by a new health care system; has an 
arrangement to return to her employer at the conclusion of the 
·working Group; and has.received from her employer a generous 
salary and compensation package.. For Quam, ·it may not be easy to 
argue that .her financial interest is "not so substantial. 11 

However,.her financial interest must be weighed against the 
likel~hood that her services may be compromised, and the nature 
and significance of those services. This may be done by showing 
that: (1) step·s have been to taken to ensure that there is no 
participation on behalf of or communication· between the (former)· 
employer and the Working Group member during the member's tenure 
ori the Working Group (e.g., Prior to coming to Washington, Quam 
had a memo drafted to United Healthcare explaining that,. while 
serving on the Working Group, she would be severing her · 
professional relationship with her former employer); (2) the 
services the member is expected to perform for the Government are 

3 
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·limited· in nat~re and do not present a· significant risk that the . ?:.\ 
integrity of the member'~ services and the irtegrity of ithe r::: 1 
overall decision-making process will be compromised (e.g ·' if . $' 
Quam will be serving on the Working G~oup for a limited t''me, her .?} 
role will be limited to. fact-finding, and she will not, hav ~· · 
significant authority to shape the ultimate proposal) •. 
Obviously, in order to draft such waivers, I will need full 
cooperation from the Working Group members who may be affected. 

I understand that, as the 'deadline for completion of the 
· Working Group's task nears, the nature of the members' activities 
will evolve. Therefore, it is important that we discuss not only 
how section"208 should.be interpreted in relation to the members• 
curret:tt assignments, but also how that interpretation may change 
given themembers' future assignments. Thank you for your help 
in facilitating a discussion of these issues. 

Anne Hall. 
Assistant Special counsel for 
Ethics 
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Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

001. note 

, 002. photocopy 

SUBJECT/TITLE 

Photcopy. Note from Vincent Foster tci Hillary Rodham Clinton. [Re: 
Health Ca:re Task Force lawsuit]. (1 page) 

photocopy of post-it note and handwritten notes. [Re: VFW notes 
1993].·(1 page) · 

003. note Photocopy. Vince Foster, handwritten notes regarding Health Care 
-·'-··-···--------·--TasKForce. ~lPage)l_ ------------· 

DATE 

· n.d. 

n.d. 

n.d. 

I 

. 004. ncite .. . Photocopy. Vince Foster, handwritten notes regardirig Health Care n.d. 
,·---------·-·-·'----'J:ask-Force:--(-1-page)--·--· . ----- · . ~ 

005. note Photocopy. Vince Foster, handwritten notes regarding Health Care n.d. 
TaskForce. (1 page) · 

RESTRICTION 

P5 

P5 

P5 

.__QD6 note Photocopy Vince Foster, handwritt0n netes regarding-Healtlrr f'C'::!arne,_----nn-r.dt-.------.P5, P6/b(6) 
Task Force. (1 page) 

. . ' . 
007. note Photocopy. Vince Foster, handwritten notes regarding Health Care 

Task Force lawsuit. (26 pages) 

COLLECTION: , 
Clinton Presidential Records 
Counsel's Office 
Nemetz, Miriam 
ONB~x Number: _CF453 

FOLDER TITLE: 
·Health Care Task Force Documents Foster Potentially Privileged Copies 

RESTRICTION CODES 

n.d. 

Presidential Records Act- [44 U.S.C. 2204(a)] Freedom of Infor~ation Act- [5 U.S.C. 552(b)] 

P5 

Pl National Security Classified Information [(a)(l) of the PRA] b(i) National security classified information [(b)(l) of the FOIA] 

Van Zbinden 

2006-0223-F 
vz62 

P2 Relating to the appointmentto Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRAI. 

. b(2) Release would disclose internal personnel rules and practices of 
an agency [(b)(2) of the FOIA] 

P4 Release would disclose trade secrets or confidential commercial or 
financial information [(a)(4) of the PRA] 

PS Release would disclose confidential advice between the President 
and his advisors, or between such advisors [a)(S) of the PRA] 

P6 Release would constitute a clearly unwarranted invasion of 
personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained.in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S. C. 
2201(3). 

RR. Document will be reviewed upon request. . 

. b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would ·disclose trade secrets or-confidential or financial· 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement· 

. purposes [(b)(7)'of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [{b){8) of the FOIA] 

b{9) Release would disclose geological or geophycoro p· y 
concerning wells [(b)(9) of the FOIA] 

. . 
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Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. SUBJECTffiTLE 
AND TYPE 

00 1_. letter William I Eitzsimmocs to Bewatd S Arons. Subjes;t: Financial 
Interests. (1 page) 

OQ.2. reJ2Qi:l Ex~::~o<util::~ Branch Confindential Eir~an<::ial QisGies~;~re R:ef'el't. {II 
pages) 

003. note Photocopy of handwritten notes by Beth Nolan. [Re: Health Care Task 

Force]. (4 pages) 

004. fax To: Beth Nolan. From: Jane. [Re: Financial Disclosures for White 

House Staff]. (4 pages) 

005. memo Photocopy. Memorandum for Jennifer O'Connor from Bruce R. 

Overton. Subject: Funding Options regarding the Health Care Task 

Force. (3 pages) 

006. note Photocopy. Note to Beth Nolan. [Re: plan for public input into Health 

Care Reform.] (I page) 

007. memo Photocopy. Memorandum for Dr. Thomas Pyle, Health Care Ta,sk 

Force Board Member from Bernard Nussbaum and Beth Nolan. 

Subject: Employment Status. (2 pages) 

008. Jetter Photocopy. Charles Samuels to Ira Magaziner. [Re: Thomas Pyle]. 

pages) 

009. resume Photocopy. Resume for Thomas 0. Pyle. (2 pages) 

0 !-&.-resume Photocopy. CurriculumV'ltaefor Thomas 0. Pyre:-(2 pages) 

COLLECTION: 
Clinton Presidential Records 

Counsel's Office 

Miriam Nemetz 
OA/Box Number: CF453 

FOLDER TITLE: 
Health Care Task Force Nolan Potentially Priv. Copies 

RESTRICTION CODES 

(2 

DATE 

03l29ll996 

0 11'2'17' I '1'13 

n.d. 

10/05/1993 

03/12/1993 

05113/1993 

03/22/1993 

03/19/1993 

n.ll. 

n.d. 

Presidential Records Act -144 U.S.C. 2204(a)l Freedom of Information Act- IS tJ.S.C. 552(b)l 

RESTRICTION 

12~ ! j2c;i,£9€S.) 

P5, P6fo(6) 

P5 3/.e ~ 
P5 3~q 

P5 3 ::t-D 

P5 3=-rl 
P5 $-:r2_ 

P5 Z.':f-3 

P5, P6tb(6) 

~ 

2006-0223-F 

vz74 

PI National Security Classified Information l(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office J(a)(2) of the PRA) 
P3 Rdease would violate a Federal statute l(a)(3) of the PRAI 

b(l) National security classified information l(b)( I) of the fOIAJ 
b(2) Release would disclose internal personnel rules and practices of 

an agency J(b)(2) of the FOIAJ 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAJ 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(S) of the PRAJ 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy )(a)(6) of the PRAJ 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

b(3) Release would violate a federal statute l(b)(3) of the FOIAI , 
b(4) Release would disclose trade secrets or confidential or financial 

information J(b)(4) of the FOIAJ 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy J(b)(6) of the FOJA) 
b(7) Release would disclose information compiled for law enforcement 

purposes ((b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions J(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells J(b)(9) of the fOIAJ · 

I I ' I ; I I I I I 
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Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTffiTLE DATE RESTRICTION 

Oil. memo Photocopy. Memorandum to Ira Magaziner from Beth Nolan. Subject: 03/24/1993 P5 3-=t-cf 
Outside auditors on Health Care Task Options. (4 pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Miriam Nemetz 
OA/Box Number: CF453 

FOLDER TITLE: 
Health Care Task Force Nolan Potentially Priv. Copies 

2006-0223-F 

vz74 

RESTRICTION CODES 
Presidential Records Act- (44 U.S.C. 2204(a)J 

PI National Security Classified Information l(a)(l) of the PRAI 
P2 Relating to the appointment to Federal office ((a)(2) of the PRAI 
PJ Release would violate a Federal statute J(a)(J) of the PRAJ 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAJ 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors (a)(S) of the PRAJ 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy J(a)(6) of the PRAJ 

C. Closed in accorda nee with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- (5 U.S.C. 552(b)) 

b(l) National security classified information l(b)(l) of the FOIAJ 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOIAJ 
b(J) Release would violate a Federal statute J(b)(J) of the FOIAJ 
b(4)·Release would disclose trade secrets or conlidential or financial 

information ((b)(4) of the FOIAJ 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy l(b)(6) of the FOIAI 
b(7) Release would disclose information compiled for law enforcement 

purposes ((b)(7) of the FOIAJ 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIAJ 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIAJ 
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Beth--

First, SO you WOn't teel blindsided 1 .this Office so 
a Memo on financial disclosure tor the White House statf o 

· 22,. 1993 which notes· that all SGEs have to :t:ilo. . You 
never saw it because it was before you qot there. Anyway, 

.found it, T thought I'd send it alon<J. 
.. 

second, under . 2634.905 there are three. po5eible bases for 
exclusions from the confidential filing requirements for regular 
filers as well as SGEs. If you determined early on that members of 
the Health Care Task Force were not working on a particular 11u:~tter, 
(wasn't that the discussion you, Ric}?.ard and I had. in your o'tice 
one evening), it seems to .me that the. exception in (a) might b. 
what you used even though you weren't thinking· of its tetltS 
specifically. If the members c;ouldn't be· involved in a real 
conflict and you counseled them extensively about ·apparent · 

. conflicts, this exception may fit wha.t you ·did. It seems to me 
that you were the agency designee for this purpose. 

The trick is that when the work of the task force became work 
. on a particular matter, did. you qet confidential financial 
disclosures from those who were left? 

I have a staff mee~inq at 10:00, tnat's. why the note. I'll 
call when I qet out and see if you want to discuss in more depth. 
Let Lauren know if you don't .so if you're nc;>t available when I 
call, you won't have to waste time callinq me back • 

. . 
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... 'i. ()fficl .. of <invl·rntll(~nt Ethics 
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\'C1~hington. 1 >< .!llt~d~. ~~ J 1-

MRMORANDUM POR' 8BRNAR.D NUSSBAUM 
COUNSEL TO THE fRBSIDBNT 

FROM: STEPHEN D. POTTS . 4:t:.~it...1 JJ (:Jl:__ 
DIRECTOR . . · l · 

. SUBJECT: Financial disclosures (or White Bouse atatf 

In. addition to the statutory reqtlireiAe:nt that Presidential . 
appointees requiring Senate confixmation must file public fina.ncial 
disclosure reports, a number of White House staff membe ... s must also 
file some type of financial disclosure. There are twa financial 
disclosure programs in the executive branch:· a statutory public . 
system for certain senior officials, aa described in 5 u.s~c. 
appendix, and a confidential system established by Bxecutive Order 
12674 for certain mid-level employees. Both systems have been 
implemented by regulation at s en part 2634, recently revised at 
57 Federal Register 11800 on April 71 1992. A copy of that 
regulation ie enclosed. · · · 

I. PUBLIC PDWARC%AL DXSCLOSURB 

The statute requires public financial disclosure reports to· be· 
filed by! ' · 

• those who serve in po&.i.tions classified Cllbove GS·15 or in; 
posit~ona at or above an . equivalent minimum. rate of basic pay . 
{including special Government. employees who are expected to serve 
more than 60 days in~ calendar year); . 

• those serving in positions excepted from the competitive 
service by reason of a confidential or policy-making character 
(Schedule C employees), unless exempted under the regulation; 

• primary designated agency ethics official•; a.nd · 
• · · any .other civilian employees in the Executive Office of 

the President (except special Government employees) who hold a 
commission of appointment from the President. · 

Public financial .disclosure reports must be filed with the 
designated agency ethics official initially within 30 days of 
appointment, annually on or. before May 15, and again within 30 daytl 
of terminating employment in the position. Agencies may extend due 
dates. up to 45 days, for good cause, and this Office may grant an 
additional 45 day extension .. Public reports should be filed on a 
standard form~ the SP 278, which is available through the Genera'l 
Sexvices Administration's Customer Supply Centers~ using .National 

stock Number 7540-o1-o?o,s444, · :ftE~rtn (lbr) . C Q p Y 
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The statute also requires that copi'ea of pub,lic repo ta file~.! ,.... j 
by some employees be forwarded to this .Office, · the s as tor' & 
reports of advice-and-consent Pt esidential ·appointees. 't'hia, 'r).-.4-?> 
includes reports of designated agency ethics officials, as we as? 
report's of employees in the Executive Office of .the Presid.ent who 
are appointed um.ler 3 · u.s.c. 105(a) (~) (Al or (B) or 3 u.s.c. 
107 (a) (l) (A) . or (b) ( 1) (A) ( i),. and reports. of. employees in the 
Office of Vice President who are appointed under 3 u.s~~ . 
. 106 (a) (1) (A) or· (B)~ All such reports must be reviewed by the 
agency prior to forwarding a copy to this Of!ic::e. 

II. COlO'IDDTUL P:tH:N!iC:IAL Dl:SCLOS01lll 

. The regulatory implementation of Executive Order 1267-' 
requires confidential (n~npublic) financial disclosure reports to 
be filed by: . . . . . . . 

• those in positions designated by their agency because ot 
certain specified duties (described below) whose positions are 
classified at GS-15 or below or an eqUivalent minimum rate of basic 
pay; and · . · 

• all special Government employee1, regardless of pay 
.gr9-de1 who do not tneet the requirements· for filing a PU:blic 
financial disclosure report. · 

The specified responsibilities defined by regUlation &il: 
requiring designation within the pay grade parameter~ are those 
which involve personal and substantial participation or U~e. 
exercise of significant . judgment in contracting or procurement, · 
grants and .subsidies, regulating or auditing of non·Federal 
entities, activities which the agency determines could have a 
direct:. and substantial economic effect on non-Pederal entities, and 
other duties · where filing is determined by the ·agency to ~ 
necessary in order to avoid conflicts . of interest. lac:h agency 
must evaluate i t:.s employee posit 'ion descriptions to determi~e 
whether an incumbent's responsibilities fit within one of the aboVe · 
categories. · The regulation also provides tor exclusions from 
filing, even though a position otherwise falls within one of theN 
categories, where the· agency determines ·that the possibility of 
ccnfl ict is remote. · 

Confidential financial disclosure reports must be filedwi.th 
the designated agency ethics official initially withi-n 30 days .of 

·entry into the position and annually on or before October 31. 
Agencies may extend. due dates up to 90 days, for good cause. There 
is'no requirement that copies.of any of these reports be forwarded 
to this. Office. and they are strictly protected by the Privacy Act . 
from d1sclosure to anyone, except in the limited circumstances 
provided in the regulation. Confidential reports should be filed 
on a standard form, the SF 450, which is available through the 
General Servicea Administration's Customer Supply centers, using 
National Stock Number 7540-01-351·9173. co. p y 



MEMORANDUM 

FROM: 

EXECUTIVE OFFICE OF THE PRESIDENT. 
OFFICE OF ADMINISTRATION 

Washington, D.C. 20503 

. March 12, · 1993 

FOR JENNIFER O'CONNOR 
·'SPECIAL ASSISTANT 

WHITE HOUSE OFFICE 
. /1 c 

BRUCE L. OVERTO#' I 

GENERAL COUNSEL l' 

SUBJECT: funding Options Regarding the Health Task F.orce 

This memorandum responds to your riquest for funding options 
available to the Health Task Force • 

BACKGROUND 

As a result of the decision by Federal District court Judge 
Lamberth on March 10 1 1993, t9e provisions of the Federal 

.Advisory Committee Act (FACA) have been made applicable to the 
Health Task Force. 3 -This includes a provision covering the 
administrative support of advisory committees: · 

~ 1Health Task Force is a shorten reference to the President's 
Task Force on National Health care Reform, created J~nuary 25, 
1993, and comprising an advisory body of the following officials 
and individuals: · · 

. Hillary Rodham Clinton, Chairperson . 
Senior White House Policy Advisors 
Secretary of Health and Human ~ervices 
Secr~tary of the Treasury 
Secretary of Defense .. 
Secretary o(.Veterans' Affairs 
Secretary of Commerce 
Secretary of Labor 
Director, Office of Management and Budget 

. 25 U.s.6. App. 2 Sections 1-15 

3Association of American Physicians and Surgeons v. Hillary 
Rodham Clinton, civil Action No. 93-0399, D.C. D.C. March 10, 
1993. The District Court ruled that only certain provisions of 
the FACA, (~, Sections 10 (a) ( 1), 10 (a) (3) and 10 (c)), · 
primarily covering the requirement for open meetings were found 
unconstitutional as applied to the President. · 

COPY 
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. Each agency ·shall be responsible for providing su ort fj . · ~~ 
services for each advisory cornmi ttee established or · · ;:-I 
reporting to it unless ·the establishing authority· rovides ,I'. ' 

· otherwise. · Where any. such advisory committee repor s. to --oCC' 
more than one agency, only one agency shall be respon ble.l ~-.4 . 
for support services at any one time. In the case of 

·Presidential·advisory committees, such services may be 
provided by.the General Services Administration. Section 
12(b), FACA~ 

In addition to the above provision limiting support services, 
Congress has placed a further limitation on the funding of 
advisory committees in the appropriations for fiscal year 1993: 

. . 
. ~ . 

. No part of any appropriation contained in this or any other 
Act shall be available for interagency financing of boards, 
commissions, councils, committees, or similar groups 
(whether or not they are interagency entities) which do not 
have a prior and specific statutory.approval to receive 
financial support from more than one agenty or 
instrumentality. Section 612, Pub. L. 102-393 (1Q92). 

This funding restriction actually predates .the FACA and first 
appeared as a limitation on appropriations expenditures in 1968. 
The Comptroller General has expressly .interpreted it to 
coun~ermand a statutory prolision that had allowed interagency 
fund1ng, 31 u.s.c. 1346(b). · . · 

FUNDING OPTIONS 

1. The Health Task Force may be assigned to the General 
. _services Administration (GSA) because it is a Presidential 

advisory committee. Pursuant to FACA Section 12(b), cited above, 
the GSA would provide support services. 

2. The Health Task Force could be.assigned to any of the 
agencies listed in footnote·one (herein). sucih agency would 
~rovide the entire administrative support for the Health Task 
Force. The fact that the working groups primarily meet in the 
Old Executive Office Building is not significant in determining 
which agency provides support. Supplies, travel expenses, and 

· costs for such matters as report production, consultants and . 
experts, and conference facilities for regional hearings would 
all be' covered by the agency providing support services. Members 
of the working groups who are federal employees may continue to 
receive their salaries from their employing agencies. 

~65 Comp. Gen. 689, 691 (1986)~ citing 49 Comp. Gert. 305 
(1969). 
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3. There is precedent for assigning the support. serv to the() ~-
Office of Administration within the Executive Office o f'"V -,} 

President. This was done in 1986 with the "Tower Comrn sion" 7A !!':, 
· which was formally· designated as the ·President is Specia Review ·" f 
·Board on the National Security Council. In this case, h ever, .. r::,:-.tJ-oC<>' 
the appropriation tapped for funding was the "unanticipate J 
needs" account. 3 u.s.c. 108. 

cC': Patsy Thomasson 
Special Assistant.to the President and 

Director of the Office of Administration 
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f THE WHITE HOUSE 

'WAS,HINGTON 

March 22, 1993 · 

MEMORANDUM FOR DR. THOMAS PYLE 
HEALTH CARE TASK FORCE MEMBER 

FROM: BERNARD NUSSBAUM 
COUNSEL TO THE PRESIDENT 

BETH NOLAN 
ASSOCIATE COUNSEL TO THE PRESIDENT 

SUBJECT: ·Employment status 

D 

This memorandum responds to Mr. Charles A. Sainuels' letter of 
March ·_19, 1993 regarding your employment status with the Health 
care Task Force. In this letter, Mr. Samuels' requested, on your 
behalf, clarification of your employment status. . ' . . 

· It is our understanding that you serve as a Special Government 
Employee with the federal government. A Special Government 
·Employee, ~ 18 u.s.c. s 202, may serve no more than 130 days •. 
This cabegory covers.individuals who alsomay be categorized as 
experts or consultants •. You have not been designated as an 
expert or consultant,.which requires certain criteria to be met. 

As a Special Government Employee, you are covered by the federal.· 
ethics laws as well as the standards of conduct for Executive · · 
Branch Employees. ~ 1$ u.s.c. S 209; 5 C.F.R. S 2635. Like 
all employees (including full-time volunteers, experts and 
consultants),.you are prohibited by·federal.law from . 
participating in particular matters in which you have a financial 
interest •. See 18 u.s.c. S 2'08 •. The financial interests of your 
spouse, minor child, general partner and those of any 
organization in which you serve as an officer, ·director,· trustee, 
·or employee are imputed to you· as well. .I!'i~ . 

. . . . ' . 

In addition, the standards of Ethical conduct require that where 
_a reasonable person would question an employee's impartiality in 
a matter, he or she may not participate in a particular matter 
involving specific parties with whom they have a covered 
relationship. 5 c.F.R. S 2635.502. Individuals and 
organizations with whom you have a covered relationship· (outside 
of your family or an organization with which a family member is 
affiliated) include your employer and any organization with which. 
you have served as an officer, director, trustee, general 
partner, agent, attorney, consultant., contractor or employee.·· 
Thus, you should not participate in particular matters in which 
an organization with which you are associated is a party. 

·coPY 
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·. BeGause of the number of Boards and Commissions that you {serve · . ~ 
upon, it is our understanding that [decision-maker] thou 'ht it '1.:- :::!) 
was more conducive to providing you with m. aximum flexibi ity t~0tr ~ .. ·' 
serve free of pot~ntial conflicts if you did not ~erve a . ·~ ~) 

-[previous· position]. While we were not involved in that· ~-?>Q>' 
determination, we understand it was made with the intention .1 " 

ensuring that your ability to serve with impartiality could 
'be chalfenged. . . 

It is our understanding. that employee status of Task Force 
members w~s address~d at a mandatory ethics briefing. It appears 
from Mr. Samuels' letter that you may not have attended this 
meeting. If you need further clarification of your status, 
please call .either of us directly. We gladly will take the time 
to address your concerns to.your satisfaction. 
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. Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. 
. 701 Pennsylvania Avenue, N. W. . 

One Financial Center 
Boston, Massachusetts.02111 
Telephone: 617/542-6000 
Fax: 617/542-2241 

Charles A. Samuels 

·viA HAND DELIVERY 

Mr. Ira Magaziner 

Washington, D.C. 20004 . 

March 19, 1993 

Senior Advisor for Policy Development 
The White House 
Room 216-0ld Executive Office Building 
Washington, D.C. 

Dear Mr. Magaziner: 

Direct Diai.Number 
2021434-7311 

I represent Thomas Pyle. As you know, Mr. Pyle has been the 
subject of inaccurate media stories today regarding his status, 
which have embarrassed him and possibly damaged his reputation. 
Despite this extremely unfortunate situation, Mr. Pyle would be 
wiiling to continue to provide assistance to your critical effort 
if his status can be resolved within the.next th~ee working days~ 
However, Mr. Pyle needs you to focus carefully on ·his .situation 
and to obtain definite clarifications of his arrangements with 
your office. · The White House should then take appropriate action 
to clarify the public record when occasions arise. 

As you know, since you asked Mr. Pyle to move to Washington 
to-assist you, he has repeatedly requested clarification of his 
employment status and resolution of any ethical issues. You 
advised him that he would be a federal employee or a special 
employee and that you did not foresee that there.would be. 
substantial conflict of interest issues. Mr. Pyle has repeatedly 
asked you and others since he joined you on February 2 t~ re~olve 
these:issues, .and only after-a month of such urgings and effoits 
by Mr. Pyle ~as lt determined that it Was infeasible for him to 
become a federal employee. During this period of time, he has 
r~tained counsel, has expended significant expense and effort, 
and has been totally uncompensated by the federal government. 

Most 'recently, Mr. Pyle was advised that a 'consultant status 
would be appropriate, but despite his numerous requests that 
appropriate documentation be prepared for his review and 
execution, no information or documentationi such as a consulting 
contract, has been provided. Mr. Pylewas then advised by staff 
to your Task Force that no ethical restrictions would apply to 
him in his capa~ity as a consultant, which ~dvice did not m~ke 

.COPY 



Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C . 

.. Mr. Ira·MagaziPer 
March 19, 1993 
Page 2 

~ense to him or us a~d, of course, he has continued to carry out 
his duties with utmost circumspection regarding potential ethical 
or conflict issues. In contradiction, I understand that staff 
has now requested Mr. Pyle sign a doctiment in which he would 
acknowledge that he attended an ethics briefing and that he had 
reviewed and would abide with certain ethical restri6tions. 
Since Mr. Pyle did not· att~nd the briefing and since the· ethical 
restrictions which are being proposed are apparently applicable 
t6 federal employees and not consultants, we have advised him not 

.to execute this document~ 
If you wish Mr: Pyle to continue in a consulting . 

arrangement, he is a~reeable if 1t can be shown that he will be 
able to contribute substantially t6 your .effort and· if an 
appropriate contract or other documentation is provided for his 
review immediately. Our advice to Mr. Pyle is that if .such 
assurances. and documentation are not provided by Tuesday, March .. 
23, he should terminate his involvement in your activities 
because of the untenable. lack of clarification about his duties 
and requirements. 

I would be happy~ to speak with you or anyone on the White 
House Staff, including White House Counsel who have refused to 
return my c~lls~ It is extremely tegrettable that a person of 
such high integrity, ~bility and willingness to serve should be 
treated in a manner that embarrasses both him and the President. 

Sincerely, 

~!J,~ 
Charles A. Samuels · 

cc: B~rnard Nussbaum, Esq. 

014966.1 
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;h 24, 1993 

RS ON HEALTH CARE OPTIONS 

*:A~~.--. cr· 0 ·--... equest. for advice on ·the most 

~ · .~ · ~ _· eople from outside the existing 

"' T f. · ... _-cr-•..• ~ compensation with particular ~ . • • . ~ \."'-- . !\~A 
~ ~... -,.&1(;· nt thinking of the Healthcare Task 

~~·~·· 
. .._· A.a·) 

. . - ~. udit groups" in the Numbers, Legal 
UnitedStateslnformationAgency ~ of a variety Of people from a. 

m th~ work, over a 3-4 .week period. 
·-··----·-.. --~.-. 

All the work would not necessarily, be done at OEOB. 

A primary conc~rn is that tbe Task Force work has reached a stage 
where access to the options could provide the auditor with 
potentially valuable information about the ultimate Task Force 
work product. Thus, for example, an auditor whose non-Government 
work, either as an individual entrepreneur or as an employee of a 

. ' l , . . 

firm, involves health care systems could be (conveniently) 
commercially advantaged by knowing b.efore his or her competitors 
what the Clinton health care plan entails and does not.entail. 

· Two possible mechanisms have been considered for bringing these 
people in, by a 9ontract or·by personal "appointment." 

CONTRACT 

Since we are talking about this job being done without 
compensation, there are two types of no-cost contract that could 
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March.24, 1993· 

MEMORANDUM TO IRA MAGAZINER 

FROM: BETH NOLAN 

·SUBJECT: OUTSIDE AUDITORS ON HEALTH CARE OPTIONS 

. . 

This is. in response.to your reqUest for.advice. on the most 
appropriate way to bring in people from outside the existing 
working grouP, process without compensation with particular 
expertise to assess the current thinking of the Healthcare Task 
Force on various options. 

·You are planning to set up "audit groups" in the Numbers, Legal 
and Consumer areas, consisting of a variety of people from a 
variety of entities to perform the work, over a 3-4 week.period. 
All the work wouldnot necessarily be done at OEOB. 

A primary concern is; that the Task Force work has reached a stage 
. . 

where access to the options could provide the_auditor with 
potentially valuable information about the ultimate Task Force 
work product. Thus, for example, an auditor _whose non-Government 
work, either as an individual entrepreneur or as an employee of a 
.firm, involves health care systems could be (conveniently) 
co~ercially adva~taged by knowing before his.or her competitors 
what the Clinton health care plan entails and does not entail. 

Two possible mechanisms have been considered for bringing these 
people· in, by a contract or by personal "appointment." 

CONTRACT 

Since we are talking about this job being done without 
compensation, there are two types of no-cost contract that could 
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cr.&Jl,""'"'''-'' one being to a firm, the other to the individual. 
tract would contain non-disclosure, non-~se, and non~ 

ng clauses of the type attached. since no federal· 
iations woul<:I be expended.on the contract with a firm, it 

~.,s~~ d be awarded without regard to federal requirements for 
competition. And.a contract could explicitly cover the 
authorization to use the contractor's data processing equipment. 

. . 

·If two or three firms are being utilized, this would spread the 
·.benefits. of participation and reduce the appearance of any one 

firm having an inside track on·data or Plan content. (Whether we 
can accept this "gift" from a firm may depend tibn which Federal 

. ~ .. · ·. . . . f .... 
agency "admirjsters" the Task Force.) Independent contracts with 
the auditors could be an administrative problem, but not 
insurmountable. Each contractor, individual or a firm would have 

· to deliver a written product, which probably would not be 
available to the public under FOIA. Proper clauses in.the 
contract would assure its not being available under FOIA. 

PERSONAL APPOINTMEN~ 

. . 

We could.als;o brinq these auditors on as Special Government 
. . 

Employees (SGEs) who would be subject to an array of requirements 
about the non-disclosure and no-use of the materials; how.ever, 
off-premises handling·of the materials ·could b'e a problem for· 
these federal employees, especially if the "crunching~ of numbers 
or dissection~,of options is fo be done with private sector 
colleagues or on equipment at .the regular place of business. 

Under either approach, the "product" would be recommendations, 
suggestions and reactions, but the 
should not know, what use the Task 
input. That uncertainty, together 

auditor would not know, or 
. ) . 

Force will be ~aking of their 
with the pledges of 

confidentially, non-disclosure and non-use should provide 
considerable protection against premature disclosure. In any 
event, if we do ~ecide t~ go "outside" the ~xisting process for 
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" ,audits, we may indeed have to pay a price in the way of leaks or 

allegations that certain firms or people got an unfair 
competitive advantage. By taking the steps suggest~d above and 
by providing public access at the earliest possibie'time, we can 

redu~e the chance of a serious problem. 

·' 

,d 
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