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Washington, D.C. 20530

Memoxandum-

‘To: . Vincent Foster = -
Deputy Counsel to the Pre51dent

Stephen Neuw1rth :
A55001ate Counsel to the Pre51dent

- From: Robert E. Kopp . - ' *  PRIVILEGED ATTORNEY-
-Director, Appellate staff ' _ CLIENT AND WORK

' PRODUCT MATERIAL
David J. Anderson '
Director, Federal Programs Branch
ClVll Division

 Re: »Compllance_Issues'and Appeal Prospects in
’ .Ass'n. of American Physicians and Surgeons v. -
Hillary Rodham Clinton, et al., No, 93-399 (D.D.CJ)

" INTRODUCTION

" You asked us to'provide you with an analysis of the
compllance issues arising from Judge Lamberth's March 10 Order,
likelihood of success of litigation 1nvolv1ng them and the
prospects of reversing the award of prelinminary in]unctlve relief
to plaintiffs on appeal. The memo does not represent definitive
legal conclusions based on exhaustive analysis, but should serve
as our initial V1ews on the problems you presented to us
yesterday.

Nelther the Federal Advisory Committee Act ("FACA") 5
U.S,C. App. 2, implementing General Services Admlnlstratlon
("GSA") regulations, 41 C.F.R. Subpart 101-6.10, nor the Judge's
Opinion and Order are models of c1ar1ty or prov;de certain
answers to many of the compliance issues you have raised.

Actions taken in reliance on narrow readlngs of these three
‘sources of guldance pose litigation risks, and plalntlffs may :
well challenge them through an amended complaint motions for %@
further relief or motions for contempt in the district court.
overly broad constructions of defendants' obligations, on th

other hand, may unduly hamper the work of the Task Force.

It is, in part, for these reasons that we strongly recommend
an expedited appeal of the March 10 Order. The Court's Order




Aﬂ and quest .
‘requiremgnts may cloud its efforts with uncomfortable
' uncert&& ty. However, an expedlted appeal may dlmlnlsh the

1y impairs the Task Force's work to a?,
ions over compliance with its less-tha o '

‘,. papers in tha dlstrlct court, or that Tudge Lamberth w111
P& inclined to rule on then.
. Even if we were to file an expedited appeal and denonstrated

a likelihood of success on most compliance-related questions,
thera is a good chance that piaintiffs will return to the »
district court in effort to ensure compliance with FACA znd the
Order. Plaintiffs will llkely seek discovery, and it will be
difficult to resist such dlscovery without leaving the publice
lmpre551on that something is being hidden. - The prospect of
discovery regquires us to be partlculavly careful in ensuring full
corpliance with the Order's written and inmplicit requirements. -

The opinicn is, of course, favorable in many respects. All
~claims regarding the working group were dismissed and the Court
recognized the constitutional dimensions of the President's .
effort to obtain advice on recommended leglslation. - Nonetheless,
the Order does place some significant roadblocks in the Task
Force's effort to continue its work unimpeded,! and, because it
does, it offers the plaintiffs a chance to divert the Task
_Forge 5 energies and resources to defending against compliance
motions. .

_ We also believe that Judge Lamberth s opinion poses
significant long-~term concerns, The Court's ruling potentlally
weakens Presidential power by allowing Congress to regulate the
process by which he and his close advisors receive both factual
~and policy information. The opinion also narrows potential
opportunitles for the First Lady to perform valuable public
service and to assist the President in the same prlvate manner
allowed other close government adv1sors /

on balance wve belleve tbat the advantages to taking an
expedlted appeal far outweigh the risks. As detailed below, we
believe that the prospect for success of appeal are qulte good

 DISCUSSION
Judge Lamberth’s Order raises four categories of compllance

issues: 1) charter and membership, 2) "subgroup" meetzngs, 3) the
fact-finding vs, advxce formulatlon function and 4) public access

v We underline those requlrements that appear to us to be
_partlcularly onerous.
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to information, Each imposes 51gn1floant administratlve ﬁurdens
on the Task Force, may potentially delay its work and di
its flexibllity.

1. Charter and Membership

a. Section 9(c) of FACA prohibits an advisory committee
from meetlng or taklng any action until a charter is filed with
GSA. Prior to filing a charter, the President or designee must
submit a letter and proposed charter to the GSA's Committee
Management Secretariat in accordance with 41 C.F.R. § 101~
. 6.,1007(b)(2)., The GSA will, if possible, approve or disapprove
establishrent of the adv1sory committee within 15 days. § 101-
6.1007(c). Once approved, a notice that the committee is being
established must be published in the Federal Register. § 101~
6.1015(a) (1) . An exception for committees established by
Executive Order would not apply here. Id. Such notice shall
appear 15 days before the charter is filed with the Congréss and
Library of Congress, unless the Secretariat permits a shorter
time for good cause. § 101-6,1015(a)(2). These regulations
¢could effectively bar the Task Force .or any subgroups of it from

working at all for 30 days, bug this delay c¢ould be overcome if
the GSA is asked'to and does edite this process.

b. It is unllkely that this moratcrium applles to the
1nter~departmental working group, although the matter is not free
from doubt. Section 9(c¢) of FACA bars an "advisory committee"

" from meeting or taking action until the charter is filed.

"Advisory committee" is defined to include "subgroups" or
"subcommittees" thereof that meet the requirements of § 3(2);

The Court held, however, that the interdepartmental working group(*
is not an “adviﬁory committee," Nevertheless, to allow a working
group to begin work prlor to the chartering of a just-established
parent adVlSOI) committee would be of dublOUS legality. Under

the unusual circumstances of this case, we have a reasonably

strong argument, however, that neither the Court nor FACA

intended the working groups to stop their work for days or weeks
pending fxlmng of the charter. A

S G, However, there is a serious question whether, under the
Order, a "subgroup" of the Task Force may meet at all until the
.charter is approved and filed. What constitutes a "subgroup" is
discussed in ¢ 2(c), infra. Paragraph 1 specifically en301ns
meetings of a Task Force‘subgroup until the Task Force as a whole
complies with FACA, of which filing the charteér is the first
step. While the Magaziner Decl. § 9 explains that there are no
"formal" subgroups of the Task Force, neither FACA nor the Order
expressly distinguish between formal and informal subgroups, and
a meeting between Mr. Magaziner and the First Lady, for examp e,

may be a subgroup. The Order may, therefore, bar meetings //

“between members of the fask Force, whatever their burboseL at
1east until charter isg fllec.




d. FACA comm*tteés ‘must be "fairly balanced ih terms o =3

“‘the points of view represented and the functions to be perfo O\
by the advisory committee." FACA, § 5(2). ‘Several FACA ca)es | 5 )
have dealt with this provmslon and, while the law is not y CY ]
settled, the better view in this District is that plaintiff /%? 2
generally lack standing to enforce this provision and that it is ~/
'judlclally unreviewable. This may not prevent these or othe Qé?
plalntlffs, possibly frustrated by a perceived lack of influe e, R
from bringing suit to reconstitute the Task Force. .But, in ;
addition to these jurisdictional defenses, defendants can argue

that the "“fairly balanced" requirement does not require the

seating of representatives of medical, public interest and

‘insurance organlzatlons on the Task Force, but that the relevant
point of view and function here is that of the government

agencies that will be charged with 1mplement1nq the resultlng
legislatlon.

2. Subqroup meetlnqs

: It is clear under the Court Crder that working group
meetings are not subject tc FACA and that the faét-finding

' meetings of the Task Force are. The Opinion dées not explain

whether meetings of two or more Task Force members together or

- with members of the working group or the public are subject to
FACA.

a.. It is reasonably clear that members of the Task Force
may attend forums or meetings organized by private groups on
health care without triggering FACA's procedural’ requirements
Those requirements apply to'meetings of the advisory committee,

§§ 10(a) (1), (2), not meetlngs of private groups attended by FACA
committee members. : ‘ «

» b. For the same reason, it is unllkely that a meeting

‘‘convened by the lnterdepartmental working group, or one of its
.cluster groups, that is attended by a Task Force member is an

advisory committee meetlng National anti~Hunger Coalition,

which involved working groups chaired by FACA conmittee members,
supperts this conclusion.

. Ca Meetlngs initiated by more than one Task Force menber
‘with members of the working group and/or the publie, which would
in all likelihood be 1nformati0nal in nature, might l=ad to a
different result. The Order engoxns meetings of. "subgroups" or
"subcommittees” until the requirements. of FACA are satisfied.
Order, § 1. The issue is whether an informal meeting between,
for example, the First Lady, Mr. Magaziner and@ Ms. Rasco
constitutes a "subgroup.”

We could argue that the term "subgroup" refers only to
groups of two or more Task Force members that are convened with .
some degree of formality or structure, and not to chance or

4




btings. A GSA regulation, 41 C.F.R. § 101-6.1004(k),
rt this view. It provides tnatrmeetinqs‘of two or

analyze fagts 1s not covered by FACA. While the vegulation,

i A apply as much to the full Task Force as to a subgroup
three, is helpful reliance on it poses a some risk of -
: can”"pt. Paragraph 1 of the Order plainly says that "all fact-~

finding and fact-reporting neetings of the Task Force must comply
fully with the requirements of FACA," FACA and the order could
be circumvented by dividing into "informal" subgroups to engage
in fact-finding and fact-reporting meetings. This may v1olate
the spirit, if not the letter of the Order, As & result, it can
plausibly be arcued that two or more members of the Task Force
cannot meet to discuss factual or dellberatlve issues unless
gublic notice is grov1ded

4. "Formal" fact- reportlnq meetlnqs descrlbed in (c), any
meetlnqs of the Task Force or two or more mémbers thereof .
Anvolving the formulation of advice, and, perhaps, "informal"

' subgroup meetlngs regquire public notice, 41 C.F.R., § 101-
6.1015(b) requires notice of 15 calendar days prior to the
meeting unless "exceptional circumstances" exist that are stated
in the Federal Register. What such circumstances might be ‘are
not stated in the GSA regulations. That 15 days (or really any)

_ notice is required prior to a fact-reporting meeting serlously
hampers the ability of the Task Force to produce prompt
recommendations to the President. Such notice prior to ‘
deliberative meetings, which would presumably occur near the end
of the process, might not be as burdensome. Nevertheless, under
‘thesze c1rcumstances, ‘there would be an understandable inclination
to exercise this exception frequently, presenting fertile ground

. for litigation. Challenges might be filed in order to disrupt
the Task Force's work. A strong defense lies in the President's
imposition of a 100-day tlme—table, although we may need explaln
why such a compressed time~table is needed in somewhat more

- detail. Defendants' chances of prevailing would likely depend on
the nature of the meeting, how much less than 15 days notice was
provided and how often the exceptlon was exercised. Defendants
might have a better chance of prevailing on such cases involving
shortened notice to deliberative meetlngs because the publlc
would not be able to attend, but, again, these meetlngs might be
the easiest ones to prov1de full notice

e, Meetings of two or more Task Fecrce members for either
fact-finding or deliberative purposes may be subject to the
Order. It is possible to imagine, however, meetings of Task
Force members that fall into neither category. If the First Lady
.and Mr. Magaziner meet to discuss operational or logical issues,
such as when to schedule a meeting or the general progress of the
working group, it is doubtful that FACA would apply. FACA's
legisiative history suggests that operatwonal groups or meetings

are not COVered by FACA. , _




therefore, require public notice.

‘process, the Task Force as a whole or a subgroup of it, wqguld
present its advice and recommendations to the President.

reporting." The Order is not clear on whather pub’lc access to

f. Flnally, it would seem likely that, at the end of’the
ySuch a
meeting would be a meeting of the adV1sory commlttee and

. These mmetlngs also razse a trlcky issue about public
access. It may well be that these meetings would not involve 1
fact-reportlng or advice formulation, but, instead, "advice-

‘'such a meeting would be required. It is very difficult to | :l\

" opinion, that FACA could constltutzonally require public access

'belleve, even following the reasoning in Judge Lamberth's o ‘6)

to meetings in which the President receives advice. Public

 interest may be qreatest in meetings between the Task Force and | ;5& .

‘or a motion for contempt by plaintiffs would be filed in this

‘the President, and, it is, therefore, more likely that a 1aws“17ﬁfiffgfh

i

- 3. dv1ce Formglatlon ve. Fack- FlndlﬁQ-

context. Defendants' chances of prevalllng in such litigatlon
would appear qu1te strong

The Court 5 Order atfords publlc access to Task Force fact-‘
reporting or fact-finding meetings, but‘not to those involving
advice formulation, Perha s the most difficult part of complyin
with the Court‘g order is trylng to deternine if and how such
distinction can be drawn 1n frge-floying neetings. -

- Perhaps it is possible for the Task Force or subgroups :
thereof to structure their meetings in a way such that some are
plainly intended to involve fact reporting, such as meetzngs in
which the public is invited to speak, and some clearly involve

deliberation. The problem is in dealing with meetings likely to
1nvolve both. ‘ , ' ' ’ :

Paragraph 2 of the Order, which refers to meetlngs scheduled
for the "purpose" of formulating advice, offers a partial
solution. Meetings may well be called, and so described in the

public notice, for the purpose of deliberation. Factual.

discussion that is part and parcel of the deliberative process
would not violate the Order. Other meetings, however, may not
have such a specific agenda. There is precedent in the FOIA
context that, if facte and opinion are inextricably intertwined
in an inter~agency document such that deliberative material
cannot easily be redacted, the entire document may be withheld.
The problem of possible "Intertwining" seenms much more likely in

'oral discussions. Under such clrcumstances, it is hard to

imagine the Court holdlng defendants in contempt if the Task
Force made a good faith effort to segregate meetings or portions
of meetings between fact finding and deliberation, but could not-
do so in other portions without completely dlsrupting the
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Public Access to Information

‘ a. Section 10(b) requires documenta prepared~by and
furnished to the Task Force to be made publlcly available., \
argument ¢an be made that- the “subject to section 552 of Tlt
language in § 10(b) exempts non-agenc1es such as certain
components  of the Executive 0ffice of the President, and the Task
Force, from FACA's document access requirements. Such a result
would exempt many, if not all, Presidentially-established FACA
committees from these requlrements and would be contrary to-
intent of Congress. After all, if open committee meetings are to
be truly meaningful for the publlc, interested persons should
have access to the documents at .issue in these meetings. As.a
result, we believe that Task Force documents, except those
protected by a FOIA privilege other than deliberative process,?
-are subject to public inspection "until the Task Force ceases to
exist." § 10(b). Non-privileged documents received in the :
"intake center," Magaziner Eecl ¢ 22 for_example, are subject r
to public dlsclosure. ' S

b Although the First Lady and the other Task Force
members serve in public capacities other than on the Task Force, -
it is llkely that most of the documents that they have received
are readily identifiable as having been sent to them because of
their role on the Task Force. Indeed, Magazlner Decl. § 22
‘states that mail sent to the First Lady and Mr, Magaziner on
health care issues has been handled by the "intake center."
These decuments WOuld be subject to dlsclosure.

c. Documents received by the First Lady during her
meetings with outside groups, the Hill or the worklng group are
subject to disclosure as well. It would be difficult to argue
that she received these documents in her capacity as First Lady
rather than her capacity as Chalr of the Task Force.

"d. _ Documents received by Mr. Magazlner durlng_slmilar
- meetings presents a somewhat more difficult issue. Documents
- YETEIvEd or produced by the working group afé'ﬁgﬁgrally not
subject to disclosure because the working group is not a FACA.
committee. But see § e, infra. When they are furnished to or
made d;rectly available to the Task Force, they become Task Force
documents subject to disclosure. Mr. Magaziner serves a dual
role as Task Force member and head of the working group. Whether
documents he receives or produces are subkiect to disclosure, such
as the decision tree he has prepared for the President, may turn
on the capa01ty in whlch he received or produced the document.

2 The Office of legal Counsel has concluded that agency.

. documents transmitted to a FACA committee would be subject to
deliberative process privilege protection if sought from the Task

. FOI‘CQ v
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oblem is that Mr. Maga21ner serves in two capa01ti s at /7
de, and it would be difficult to argue that documents e
roaucee or receiVes as working group chair are not effe tlvely
n his possession as Task Force member as well. Such dod
therefore, are likely to be sub1ect to disclosure.

e. Documents currently in the possesslon of the working
group are likely not considered Task Force documents and are not
subject to disclosure. . However, § 10(b) of FACA prev1des that .
docunents "made available to" or "prepared for™ the FACA
committee must be disclosed. This suggests that documents need
‘not be in the FACA committee's physical custocdy to be
- disclosable. Neither can it mean, however, that all staff '
docunents are disclosable, " Even if the Task Force does not
possess a document, it would seem that the Task Force must
disclose documents that the Task Force has 1) snecxflc knowledge

challenge in whic —taxe the position that only documents
possessed by the Task Force must be made public is questionable.

f. Flnally, those working group documents which have not
been "made available to" or "prepared for" the Task Force are not
‘ subject to disclosure. ' The werking group is neither a FACA
~committee nor a FOIA agency. Working group documents prepared by
executive branch agencies are, however subject to FOIA requests
on the agency if the document remains in the agency's custody and
control. Such documents may be withheld pursuant to any FOIA
privilege. Deliberative process may, however, be difficult to
‘assert because that privilege applies, in part to "inter-agency"
documents, and, as noted, the working group is not an agency.

ggellate Proegects

, Whlle prospects for success cannet of course, be predlcted
with any certitude, we believe that-the advantages of appeal
_ outweigh the risks. We believe that our statutory argument is
- far stronger than the district court recegnized and that we have’
a strong basis for asserting that the court erred in believing it
was bound by the Title 5 definitions of "officer" and "employee."
» With respect to the constitutional argument, the D.C. Circuit is
| - particularly sensitive to Executive Branch prerogatives and will
: . certainly recognize the seriousness of the issues presented. In
short, there is a very good prospect that ‘the D.C. Circuit may
remove doubts cast by ‘the district ¢ourt on the status of the
First Lady and the scope of Pres;dentlal pr1v1lege.

The worst case scenarlo, cfvcourse, is that‘the D.C,
Circuit would find both our statutory and constitutional
arguments unpersuasive and would also dlsagree with the district
court's analysis of the working group iscue. Even under this

“ scenario, however, it 15 unllkely that the court would. order that

g




ted, however, we think that our chancea of totally losing BQ\\\“;;éigf
q”oth the statutory and constitutional issues is small,  The X
judges who will be most troubled by our statutory argument will

be those most likely to support us on the constitutional lssues.‘
Conversely, those least inclined to a broad ruling on executive .
powers may be those most willing to interpret the statute broadly

to comport with congressional purpcse. ,

4¢c: Judge Webster Hubbell
Nancy McFadden
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‘the nature of its composition.

In so rullng, the Court of Appeals found that First Lady

" Hillary Rodham Clinton is a "full time officer or employee

of the federal government" for purposes of the Act, and
therefore her role as Chair of the Task Force did not
trigger appllcatlon of the Act. :

The ruling means that the Task Force. was never subject to
requirements that its meetings be open to the public or that
its documents be publicly dlsclosed : S

The Court of Appeals also sent a separate part of the’oase
back to the district court to determine the status of the
interdepartmental working group that provided 1nformat10n

‘and optlons to the Task Force.

‘However, the Court of Appeals did not hold in any way that

the working group was subject to the Advisory Committee Act.
Indeed, the district court found that the working group is
not subject to the Act. The Court of Appeals merely held
that insufficient evidence had heen presented for the
district court to have reached a final determlnatlon on that
issue. o

In its original holding, the dlStrlCt court found that the
interdepartmental working group is not subject to FACA
because it was the Task Force, and not the worklng group,

“that advised the President.

At this point, the distriét'court will determine what
additional factual information is needed before a final

"decision can be rendered on the 1nterdepartmental worklng

group.

We belleve that - under the standards artlculated by the Court
of Appeals, the government will be able to demonstrate that
the working group, in fact, is not subject to FACA. The
Court of Appeals noted that "it is a rare case when a court
holds that a particular group is a FACA advisory commlttee

'over the objection of the executive branch."

The working group -- which, like the Task Force itself, has
now ceased operation ~- was a disparate group of several
hundred. persons. The Court of Appeals has stated that in
any further proceedings regarding the working group, the
district court should evaluate its purpose, structure and

P
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Jume 14, 1993
MEMORANDUM FOR FILE

FROM: STEPHEN R. NEUWIRTH

Associate'Counsel to the President
SUBJECT: . ' Ccontact - w1th GSA Actlng General
A Counsel ' .

At approx1mately 12 nooén today, I spoke by telephone to
Allie Lattimore, the Acting General Counsel of the General
Services Administration.

: At an 1nternal White House meeting this mornlng, we
sought to determine the accuracy of a story in today’s Washington
Times. suggesting that documents relating to the President’s- Task
Force on Health Care Reform had been shredded by an employee of

~ the GSA. That employee was referred to, but not named, in the
article. ' . . | ‘

Several persons present at the meeting suggested that
1t might be approprlate to 1dent1fy, and contact, the GSA ,
employee referenced in the Times article to ascertaln what, if
any, documents had been shredded and pursuant to whose
instructions. I noted that civil service rules or other
requlations might make it inappropriate for us to contact
directly any civil servant employed by GSA. I therefore
suggested that before any such contact be considered, I would
contact the General Counsel of GSA to determine whether such
contact is approprlate and under what circumstances and terms.

I thus telephoned Ms. Lattimore. In a very brlef
conversation, I mentioned that an article had appeared in today’s
Washington Times suggesting that a GSA employee had claimed to be’
'shredding documents addressing health care reform. I stated that
the article was unsubstantiated, but that in light of pendlng
"litigation concerning the Task Force, we were interested in

, determlnlng whether any factual predicate for the article in fact -
exists. I told Ms. Lattimore that the purpose for the call was
to determine what steps would be appropriate, in light of any
applicable GSA or civil service rules or regulations, in the
event the White House staff were interested in speaking to any
- GSA employees about the article. I then told Ms. Lattimore that’
-I would getfback to her. ‘ o '

After speaking to Ms. Lattlmore, I determlned that it
would not be approprlate to have any further discussions w1th her
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- concerning the Washlngton Times article, I did not want o] )
. convey the impression that the White House is interested/in - A
~causing GSA to take or not take any action- concerning th ; ,_551
article. e ~7
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October 28, 1994

- PRIVILEGED AND CONFIDENTIAL

'MEMORANDUM FOR LEON PANETTA
CHIEF OF STAFF

FROM: - JOEL KLEIN
. DEPUTY COUNSEL TO THE PRESIDENT

STEPHEN NEUWIRTH
‘ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT'- 'v ‘ Health care worklng group documents/lltlgatlon

_ Today S Washlngton Tlmes story, titled "Health panel. removed
records," misrepresents the facts concerning the Administration’s
. recent production of documents of the 1nterdepartmental worklng

"group that support the Health Care Task Force 1n 1993,

As we believe you are aware, in September the Admlnlstratlon
placed approx1mately 260 boxes of health care working group
documents in a public reading room at the National Archives.
Following that production, the Justice Department argued to a
federal district court that a pending litigation concerning the
working group is now moot because release of. these documents is
the only relief to which the plaintiffs could be entitled. The_
plaintiffs claim that the working group was subject to the
- Federal Advisory Committee Act, whlch requlres open meetings and

publlc dlsclosure of documents. ' : . A

The Justlce Department adv1sed the court in brlefs, witness
declarations and at oral argument of the procedures that were
.used to produce the working group documents at the Archives.
Among other things, the Department explained that, as a general
matter, we had not produced documents that post-dated May 31,
1993, the date when the working group terminated.. (The record in.
the lltlgatlon is replete with uncontradicted ev1dence that the
,worklng group terminated in May 1993.) The Justice Department.
explained that if working group members Had included post-May
1993 documents in the boxes they submitteq to the White House
records management office, those post-May{1993 documents were
removed before those boxes were produced at the Archives. At the
same time, we did produce the post-May. 1993 documents of several
health care "audlt groups" that did contlnue their work after May
1993. ‘

The court'has'never stated that the White House "deceived"
anyone about which documents were. produced. Two weeks ago, the
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(White House records management) support our position tha
White House made a good faith effort to produce =-- and dig
‘produce -~ all working group documents.

Today the court ordered that there is no need for further
discovery and set a short briefing schedule for a final decision
on whether the case is now moot. Oral argument on this issue
will be held on November 10, 1994. The Justice Department feels
strongly that the case is moot and that there is no legal basis
for a trial. Moreover, we are aware of no legal or factual basis
for the plaintiffs’ sensational suggestion that the First Lady R
could be a trial witness. The First Lady did'not participate in
the interdepartmental working group. She chaired the separate, ,
12-menmber Health Care Task Force, composed of Cabinet members and -
senior White House officials. Last year, the Court of Appeals
"held that the Task Force was not subject to the Federal Adv1sory '
Commlttee Act. - :




Reform on January 25, 1993. The Task Force’s m1551on is to
recommend to the Pre51dent as promptly as possible a
‘proposal for comprehensive health care reform lEQISlatl
be enacted by Congress.

The Task ‘Force is chaired by,Hillary Rodham Clinton, the
First Lady. The other members of the Task Force are the
Secretaries of the Treasury, Defense, Commerce, Labor,
hHealth and Human SerV1ces, and Veterans Affairs; the
«Anlrector of the Office of Management and Budget; the :
Assistants to the President for Domestic ?ollcy and Economic
Policy; the Chair of the. Council of Economic Advisors; and
the Senlor AdV1sor to the Pre51dent for Pollcy Development

Who are the 400 people we keep hearlng about?

Ira Magazlner, the Pre51dent’s Senior Adv1sor for Policy
Development is leading an interdepartmental working group
that is gathering information concerning the 1mpact of
ex1st1ng health care policies and dellvery services, and
possible alternatives to those policies. The working groups
‘are reaching out to literally hundreds [thousands’} of
individuals and groups to ensure that a fpll range of
~alternatives is considered. The informatfion that is A
gathered and analyzed by the working grou will be used, in

~turn, by the Task Force 1n formulating 1ts recommendatlons
to the Pre51dent.

Only the Task Force will have authorlty to forward
recommendations to the President, and only the Task ‘Force
- will provide advice to the Pre51dent The 1nterdepartmental
worklng group is not charged with respon31b111ty for making, o
-and will not make, recommendations to the President or :
dlrectly advise hlm.

Only federal employees serve as members of the
interdepartmental working group, 1nclud1ng more than 90
Congre531onal staffers. '

Are you sure that all_of the members ofothe working group are
federal government employees? Aren’t some contractors and
consultants? : . o

We have been careful to ensure that all members of the
working group are federal employees. These federal
employees fall into two category. The first category
‘includes full-time, permanent employees, who work for the
Executive Office of the President, for federal agencies, for
Members of Congress or for Senate or House committees.
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18 U.S.C. § 202-209; the Standards of Ethical Conduc;
Employees of the Executive Branch' and all related e
‘.laws and regulatlons.

The second. category of federal employees serving as members
of the working group includes "special government employees"
who have been employed by an agency or the Executive Office.
of the President for. less than 130 days in a 365-day perlod
either with or without compensation. These special
government employees have been informed that throughout the

- period of their special employment, they are subject to a -
limited version of the conflict of interest provisions set
forth in 18 U.S.C. I 202-209; the Standards of Ethical
Conduct for Employees of the Executive Branch; and all -
related ethics laws and regulations. These special
government employees have also been informed that they are
required to abide by limitations on public speaklng and by
appllcable post-employment restrictions. .

Finally, the worklng group has also retained a wide range of
consultants, who attend working group meetings on an :
intermittent basis, either with or without compensation.
These consultants have not had any supervisory role or
dec151on~mak1ng authority in connection with the consulting

" services they have provided to the worklng group, but
instead provide information and oplnlon to the worklng group
members. These consultants have been informed that in
‘connection with their services to the working group, they
too are subject to a limited version of the conflict of
interest provisions set forth in 18 U.S.C. §§ 201-208; the
Standards of Ethical Conduct for Employees of the Executive
Branch; and all related ethics laws and regulations. These . : '
consultants come from a wide range of backgrounds, 1nclud1nq o

" physicians, nurses, health and political econonmists, ,
sociologists, human resource management experts, health ‘ ¥
educators, health administrators, public health experts, ' ‘
health researchers and pollcy analysts. ‘

‘Aren’t these all just Whlte House staff9

- No. The full time employees who are serv1ng on the worklng '

- group have been provided by the White House, members of

~ Congress, and several agencies, including the Department of
Health and Human Services, the Office of Management and
budget, the Department of Defense, the Department of
Veterans Affairs, the Department of Labor, the Department of . ~
Commerce, the Department of the Treasury, and the Council of 2

- Economic Advisors. The employees are working on the task ' E
force as part of their regular jobs at their home agencies.
Health care policy and finance experts from each agency are
working together -- this is far more efficient that having
each agency work in this area on its own. This is a novel.
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?
approadh Through this working group, the staffs of;
“different agencies are working together to present
~proposals to a Task Force made up of the Cablnet Se
of the agencxes 1nvolved. ‘ ‘

:group have been retained, and prov1ded to the .
1nterdepartmental worklng group, by the White House and
several agencies, including the Department of Health and
‘Human Services,; the Department of Defense,~and the Office of
' Management and Budget. :

' Can we see alliSt of the staff of the working group?
~ [to.be added]
'Who pays for‘the 400+ staff?

~The full-time employees serving as members of the working
group have thelr salaries pald by the agency that’ employs
themn.

'Those'”spe01al government employees" and consultants
receiving compensation for their services to the working.
group .are being paid by the agency that retained them. Aall
decisions to hire special government employees or to retain
‘consultants have been made. by the office or agency that has
hired or retained the individual involved.

What will the Task Force cost?

The Task Force’s Charter, filed with the GSA and the'llbrsry
of Congress on March 17, states that the Task Force s cost
is expected to be below $100 000.

As to the working group, each agency 1nvolved keeps its own
budget. And each has appropriations that are directed to

- policy research and development, which is what these staff
are doing. The cost to each agency depends. on the number of
staff each agency has provided to the working group, as well
as the contributions the-agency will make to common costs.
It is difficult at this time to estimate the total costs of
this health care reform effort. Most of the costs are in ‘

- staff time. Overall, HHS will be contrlbutlng the most
‘because of its primary role and interest in health care
reform, and because that department has prov1ded the most
staff to the effort. :

- What about theVCourt decision? What did it mean5
The judge held, flrst that the adv1sory committee act does
not apply in any respect to the interdepartmental worklng

group. Second, the judge held that it would be .
‘unconstltutlonal for the advisory comm1ttee»act to apply to
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the task force ltSEIf whenever the

<receiv1ng information -- but the Task Force was alre
vplannlng to hold an open meeting and to give timely no
of that meetlng. So this doesn’t really change anythlng
that was planned. L ‘ ‘

v

In fact the court made clear that everythlnq the working
group has done to date is legal, and that everythlng the

task force and working group plan to do in the comlng weeks s
will also be legal : .

W111 we get to see all of the documents ‘that the working group
. uses? - « .

fThe judge’s decision does not affect the working groups“at
all. But the product that the working group presents to the
Task Force will be made public, as will the final ,
recommendations presented by the Task Force to the

" President. ' Of course, the President’s proposed leglslatlon
will be submitted to Conqress. . :

COPY




EXECUTIVE OFFICE OF THE PRESIDENT

President’s Task Force onvNatiOnal Health Care Reform

The President’s Task Force on National Health Care Reform will
hold closed nmeetings on the following dates to formulate, and
deliberate with respect to, advice for the President on national.
‘health care reform: May 13, May 14, May 15, May 16, May 17, May
18, May 19 and May 20. Closed meetlngs of the ‘Task Force, for :
1the purpose of formulating and deliberating with respect to
advice for the President on national health care reform, were .
also held on May 1, May 3, May 4, May 5, May 6 and May 7.

Pursuant to 41 C. F R. § 101~ 6. 1015(b)(2), notice of less than 15
- days is provided because of the extraordinary circumstance of the
short time frame within which the President’s Task Force has been:
asked by the President to formulate adv1ce for the Pre51dent on a -
‘national health care reform proposal.

The above—referenced meetlngs are - closed in thelr _entirety to the
public pursuant to the opinion and order of the United States
District Court for the District of Columbia in Association of

- American Physicians and Surgeons, et al. v. Clinton, et al., No.
'93-399 (March 10, 1993 D.D.C) (Lamberth, J.). o . ‘

The above échédule is sub]ect to change. ' Any changes to the
schedule shall be publlshed in the Federal Reglster.

" Dated: May 13, 1993

Vincent W. Foster L
. Deputy Counsel to the President
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- district court's de0151on.

decision?

As we told you. last week the Pre51dent was pleased with the}

“ district. court’s de0151on because the court held that

everything that has happened to date is legal, and that

“everything planned to take place in the coming weeks =--

1nclud1ng the long-planned public meetlng of the task force
that is scheduled for next Monday 1n Washlngton --"is also
1egal o : ‘ :

For this reason, we belleve that the Task Force and the

- working group should be able to continue their work

unaffected by the court’s decision.. However, our lawyers at
the Justice Department felt strongly that the court had made

- substantial errors both in interpreting the Advisory

Committee Act and in applylng principles of constitutional
law. . This case has implications beyond the health care task
force for the President’s ability to seek advice and we were-
advised by the Justice Department that an appeal was

~important to ensure that these issues be properly resolved.

But you are not ‘just appealling. You are asking for an
expedited appeal.  Doesn’t that mean that you are really
concerned about the 1mpact of the dlstrlct court’s decision
on the Task Force? .

Again, we are seeking an'expédited'appeal based on the
advice of our attorneys at the Justice Department. The

~Justice Department advised us that because of the short time : o
‘frame within which the Task Force will complete its work, it ' ‘

is important to proceed with an expedlted appeal if the
issues raised in the case are to recelve the full attention
of the appellate court. . - :

Don’t your papers make reference to the "impractability" of
the judge’s decision -- that he has made the FACA
unworkable?

I am not a lawyer; and'I suggest that you read the papefs

that the Justice Department has filed with the Court today.
I can tell you, however, that our Justice Department \
attorneys, as well as our attorneys in the White House,

- concluded that the district court had created a framework
that was unworkable from a constitutional perspective, and
that made it difficult in the long run to know exactly what
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_secrecy of the Task Force’s work’

to requlre.lf‘-

Aren't you 3ust using thls appeal as a means to main

Not at all. We had been plannlng all along to hold a publlc

~ meeting, and we would do that even if the district court’s

decision were withdrawn today.. This has been an open
process in which thousands of individuals and groups have
had an opportunity to give their 1nput both in person and

rfln wrltlng. .

What exactly was wrbﬁg'with the diStrict court’s decision?

As our brlef filed wlth the Court of Appeals sets forth, the
district court failed to follow Supreme Court precedent when
it held that the Advisory Committee Act could be interpreted
to apply to a task force made up of cabinet secretaries,

‘senior White House officials and the.First Lady. The.

Court’s decision raised significant constitutional.
questions, and held FACA could not apply at all under

' certain circumstances and that only part of FACA could‘apply
~under other circumstances. Again, our Justice Department

lawyers have told us that thls appllcation of FACA does not

work as a legal matter.

Are you going to continue to malntaln the p051t10n that the

: Adv1sory Commlttee Act is unconstitutional?

'Agaln, I am not. a 1awyer, but I do know that our 9051t10n in

this case was not to attack the constltutlonallty of FACA.

' Rather, our position has been, and remains, that under

Supreme Court precedent, FACA must be interpreted consistent

with Congressional intent, and in a manner that does not

create constitutional problems. The district court itself
found that FACA is unconstitutional if applied to advice
given to the President by a Task Force composed of Cabinet
secretaries, senlor White House offlclals, and the First
Lady. : ‘

FACA réquifesvls-days advance ﬁotice,of>public meetings of
the Task Force. Why did you wait until this past Friday to

‘publish notice of next Monday’s meeting, and doesn’t this

mean that you have violated FACA?

In this 1nstance, we delivered notlce of the publlc meeting

to the Federal Register as soon as the Task Force had

‘determined a date and location for its public meeting. Our .

lawyers advised us that although FACA normally requires 15-
days prlor notice of a publlc meeting, the statute. also

COPY




“extraordlnary circumstances." In this case the short time
frame Wlthln which the President has asked the Tas?

In addltlon, thlS is a situatlon where it has been w

reported for many weeks that the task force would hold

- public meeting, and the date of this meeting has already

been widely reported. This is far more publicity than. mere

publication in the Federal Register normally provides. And
each of the plaintiffs in the lawsult will be 1nv1ted to
ttend the publlc hearlngs. :
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_What do the government brlefs say°

- Force, was not subject to the Federal Adv1sory Commlttee

- TALKING POINTS ON HEALTH CARE TASK FORCE CASE

(FACA) .

The papers filed by the Justice Departmentbtoday demonstrate
that the interdepartmental. worklng group was- not the type of

group covered by FACA.

Do the papers respond to allegations that Ira Magazlner

: mlsrepresented the membership of the working group°

‘The - papers f11ed today also demonstrate that the White House

and Ira Magaz1ner have accurately described the membershlp
of the working group.

'The papers show that the working group process was an open

one, in which literally thousands of individuals and groups

== including the plaintiffs -- had an opportunlty to prov1de

input to worklng group members.

It is the plalntlffs in the 11tlgat10n who have themselves
misconstrued the membership of the working group, by
assertlng that the members included people who were merely
given an opportunlty to express the1r views..

If the working group was not composed solely of full time

. federal employees, wasn't it subject to FACA?

.The record shows that all members of the working group were

elther permanent or special government employees

The Justlce Department brief explains, however that this

group was not subject to FACA regardless of the composition

of its membership because it did not have ‘the qua11t1es that
would have made it subject to FACA.

| While it is true that groups composed solely of full time

employees are exempt from the FACA, it does not follow that.
a group including persons who are not full-time federal
employees is automatically subject to the FACA.




District of Columbla Circuit held that the Health Ca

 asked the district court to consider whether the

In June 1993, the United States Court of Appeals for. .he

Force, the 12-member task force chaired by the First Y
was not subject to the FACA. The Court of Appeals als

interdepartmental working group was subject to the FACA.
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'PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT / WORK PRODUCT

April 7, 1993

,MEMORANDUM FOR ROBERT E KOPP
MARK B. STERN
PATRICIA A. MILLETT
- MALCOLM L. STEWART
Attorneys, Appellate Staff _
ClVll DlVlSlon, Department - of Justlce

FROﬁ:, ’ STEPHEN R.- NEUWIRTH
K A35001ate Counsel to the Pre81dent

"RE: o Plalnt;ffs' Appeal Brief in AAPS

I have the follow1ng observatlons on the plalntlffs'
appeal brlef 1n the Health Care Task Force case:

: 1. Plalntlffs fail even to mentlon Publlc citizen in
'thelr discussion of the constitutional law issues addressed by
the district court. Though plalntiffs make reference to various
other authorities, they ignore -- and attempt to have the Court
of Appeals ignore =-- the one case that does address the Federal
‘Advisory Committee Act. In that case, the Court majority
expressly held that the statute should be construed, where
possible, in a manner that avoids applications of the Act in
situations that trigger difficult constitutional questions. The
remaining justlces part1c1pat1ng in the case -~ including Justlce
Rehnquist, to whom the plaintiffs make frequent reference -- ‘
concluded that the constitutional questlons could not be avoided
and that FACA should have been declared unconstltutlonal. ‘

2. Oon page 2, plalntlffs' second questlon -=- whether
the Federal Advisory Committee Act amounts to an unconstitutional
- legislative encroachment upon the powers of-the President -- ‘
misconstrues the issue on appeal. The principal issue is ‘
whether, with respect to the First Lady and her alone, FACA can
be construed to avoid the difficult constitutional questions that
"the dlStrlCt court chose to reach.

3. The descrlptlon of the working group on page 5 and

elsewhere is inaccurate. It appears important to set the record
straight. - As has been publicly disclosed, the working group is
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(relatively few) are spe01a1 government employees. Only Fhese
full tlme federal employees are members of the worklng g Oup -

who are not members of the worklng group, have no votlng or )
decision-making authority, and attend working group meetlngs only
on an intermittent basis.

o : 4. On page 9, plalntlffs overtly fail to mentlon that
they were invited to participate in public meetings of the Task
Force, and chose to commence this lltlgatlon instead. Plaintiffs"
also fail to mention that each of the plaintiffs received
invitations to participate in the public hearing of the Task
Force on March 29, and that ‘the executive directors of two of the
plalntlffs each made presentations at the publlc hearing,
submitted written statements, and partlclpated in lengthy -- and
‘nationally televised -- questlon and answer sessions with Task
Force members. »

5. On page 9, the plaintiffs make reference to the
statement in the Compllatlon of Presidential Documents that the
President attended a meeting of the Task Force on February 7. -
That statement was plainly a mischaracterization of the meetlng,
no Task Force meeting occurred on that date, as reflected in the
Magaziner affidavit and as the District Court found (1n holding .
that the Task Force had not yet met) :

6. In response to plalntlffs arguments in the second
full paragraph on page 26, it appears important to emphasize the
_nature of our argument: it'is, simply, that, for purposes of
"FACA, the exemption for committees composed wholly of full time
federal officials and employees applies to a task force composed
of cabinet secretaries, senior White House off1c1als, and’ the
First Lady. :

7. Plalntlffs' ana1y81s on page 27 seems mlsgulded
5 U.S.C. § 7342 makes clear, in subsection F, that the spouse of
an individual described in subparagraphs A through F is an
"employee." '~ The language highlighted by the plaintiffs merely
points out that a person would not be an "employee" as defined in
subsection G if that person were already an "employee" under
subsectlons A through F.

8. . Plalntlffs argue, on page 28, that if the, Flrst
Lady is an "employee" for purposes of FACA then she is an
"employee" for purposes of the Hatch Act. There is no reason why
the definition of "employee" in FACA must be the same as the
definition in the Hatch Act. Moreover, aren’t Presidential
employees in the White House exempt from the Hatch Act?
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the statute in attemptlng to apply 1t in this case.

10. On page 31, plalntlffs make an 1lloglca1 po
They claim that we . are wrong for asserting that FACA is des?
to regulate outside influences on the advisory process; yet the
then rely on a. Supreme Court quote- observing that FACA was
"enacted to cure specific ills, above all the wasteful
‘expenditure of public funds for worthless committee meetings and
biased proposals."

11. In the footnote on page 31, plaintiffs wholly
misconstrue our argument concerning the absurd ‘result plaintiffs’
construction would cause. Our analogy concerned the First Lady’s
chief of staff, not her secretary. By mentioning the First
Lady’s secretary, plalntlffs seek to make the First Lady like any
‘other person who might claim not to trigger FACA. In fact, :
" though, the First Lady has an entire staff -- and a chief of
staff -- pursuant to statutes that recognize her role in
assisting the President. No other person -~ with the possible
-exception of the spouse of the Vice President =-- can be similarly
‘characterized. There is no slippery slope or parade of horribles
in this case. Plaintiffs’ attempt to analoglze the First Lady to
a former President is: 5111y, at best.

Moreover, in this regard it should be noted that
plalntlffs fail even to mention 3 U.s.c.’ § 105(e)

12. On paqes 36 and 37, plalntlffs simply confuse the
- Federal Advisory Committee Management Regulations. The quoted
provision, Section 101-6.1004, merely provides that when a
federal official =- the person who would otherwise appoint an
~advisory committee -- meets- with a group of individuals for the
purpose of gathering individual advice (as opposed to consensus
advice), the group of individuals involved does not constitute an-
~adv1sory committee. Plaintiffs are argulng, incorrectly, that
this provision means that FACA is triggered if a member of an:
advisory committee meets with outside consultants. Plaintiffs
also confuse consultants who have been called upon by the working
group with the working group members themselves, who provide
1nformat10n to the Task Force,

13. Plaintiffs argue on page 38 that the Task Force is
a sham and a rubber stamp. But, plaintiffs ignore that: the
Task Force will have ample opportunity at the end of the process
to review and consider several proposals provided by the working
group; and that the Task Force has-already made public that its
work will continue beyond the original May 1 target date. - Note
that, for purposes of this argument, plaintiffs conveniently
argue that the Task Force has met only once to date -- ' ; .
notwithstanding their earlier argument that they are entitled to - g i

, 1
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dlscovery because the Task Force has, in fact; already met C&
several tlmes. : »

14. Plalntlffs' argue that the FOIA exemptlon
Sunshine Act exemptions are sufficient to prevent any:
constitutional problems in this case. Can we emphasize a :
the various ways in which these exemptions are not satisfa ory  ofF
(e.g., the balanced membership requirement, and the requlreme s
" that notice be glven of all meet1ngs)7 ’

, 15. Plalntlffs argue that the dlStrlCt court should
not ‘have "anticipated" a constitutional guestion that did not yet
‘arise. But Public Citizen, which plaintiffs seek to ignore, :
" holds that constitutional questions necessarily arise if one
attempts to apply FACA to committees that are advising the-
President in connection with the exer01se of’ an expressly
enumerated Article II power. -

16, Plaintiffs’ argument on page 42, concerning .
Congr9551onal staffers, is wrong.  Plaintiffs claim that because
Congressional staffers participate in the interdepartmental
workin roup, the Task Force cannot argue that Congress may not
interfere with the advice that the Task Force gives to the.

- President. Congressmonal staffers do not participate in the
actual advice-giving process, they glve input at the working
group level only. «

cc: - Vince Foster _
Deputy Counsel to the President




both misleading and inaccurate.

-- The editorial 51mply 1gnores the Court papers flled

‘ " Department of Justice, which establish beyond peradvent
that Mr. Magaziner’s statements about the interdepartmental
working group have been both consistent and accurate.

--  .The Journal merely repeats unsubstantiated allegatlons by
the plaintiffs in a pending lltlgatlon -- plaintiffs who
have publicly expressed their opposition to the President’s
health care reform effort, and whose claims against Mr.
Magaziner are an 1nsupportable publlc relatlons ploy.

- The Journal also makes the wholly unsubstantlated allegation
that the "Task Force spent at least $4 million and possibly
as much as $16 million on expenses, salaries and consulting
fees." 1In fact, as the Administration has already reported
to Congress, the expenses of the 12-member Task Force were :
‘limited to $100,000, as reflected in the Charter filed for
the Task Force. As has also been reported to Congress, the

Vexpenses of the separate 500-member interdepartmental
working group were limited to $325,000. (The worklng group
was not covered by the Task Force Charter, nor was it :
requlred to be.) - ; :

Allegations against Mr. Magaziner:.

=~ The Justice Department has shown in court papers that Mr.

" Magaziner accurately stated that the actual members of the
working group were federal employees -- either permanent
full-time federal employees or “spe01al government
employees" subject to federal ethics rules. '

- The Journal repeats the plalntlffs' 1rrespon31ble assertion
that the working group had over 1000 members. In fact, the
group had just over 500 members, as Mr. Magaziner accurately
reported. :

- It is true that those working group mémbers had
numerous meetings with hundreds of other individuals
- and organizations to obtain their input on health care
reform ~- including the very plaintiffs in the pending
litigation. The working group by design sought input
from a w1de varlety of interests.

- The plalntlffs, and now the Journal, 51mply treat these

- other individuals who were consulted by the working
group as "members" -of the worklng group itself.
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‘Mr. Magaziner’s declarations alSo‘pripefly reco
individuals from the private sector can serve a

Mr. Magaziner’s declarations correctly and'accuratfly_
distinguished between actual working group membersf and
"consultants" to the working group.

government employees. When Congres created th

. government employee category in the learly 1960’ it did so-

precisely to allow individuals from jthe private ector to
perform temporary, valuable federal pervice, bound by a

-modified set of federal ethics rules. - The workihg group

employed special government employees prec1sely in the
manner contemplated by Congress. : '

The assertion that the White House "passed off" as. H111

staff 6 of the over 500 worklng group members. who were
Robert Wood Johnson fellows is a misleading overstatement.
The Justice Department showed in its court papers that these
individuals were members of the Senate staffs, properly
regarded as Senate employees, and subject to Senate ethics

‘rules.

The assertlon that "dozens" of prlvate 1nterests were .

‘represented on the working group is misleading and

inaccurate. A broad array of "private interests" --
1nc1ud1ng,’notably,’ﬁhe‘AMA and other doctors grbups -- were
consulted by the working group, so that their views could be
considered and information from them reviewed. The

plaintiffs themselves were among the purported "private
" interests" who testified before the Task Force.
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April 29, 1993
T0:  ALL HEALTH CARE TASK FORCE AND WORKING GROUP PERSONNEL
FROM: JOHN D. PODESTA
‘ "Assistant to the President
‘and staff Secretary

STEPHEN R. NEUWIRTH | o
Associate Counsel to the President

RE: . Task Force and quking Group Records

The following 1nstructlons govern the proper handling
of records created or received by the President’s Task Force on
' Health Care Reform or the 1nterdepartmental working group,
-clusters or subqroups.

1. Any documents you. create or receive as part of
your work with the Task Force or its working group must be
preserved. You may not dispose of such documents, even after
your work with the Task Force or working group is completed.
This rule applies to, among other things, notes, drafts, working
- papers, charts, graphs, books, publications and 1ncomp1ete
‘documents. You may dispose of unneeded duplicate copies of
ex1st1ng documents that are not annotated or. otherwise marked.

2. You may not delete records created in connection
with your work with the Task Force or its working group and
stored in computer equipment or any other electronic media. .This
rule applies to, among other things, e-mail messages you sent or
received. Purely personal e-mail messages may be deleted.

3. All Task Force and working group documents are

, property of the White House Office regardless of whether they
are, or have been, transmitted or maintained outside of the White
House and 01d Executive offlce Building. Task Force and working
group documents include all documents that you have created or
received in your capacity as a Task Force or working group
member. - These documents include materials received from any :
source -~ e.d., a member of the Task Force, another working group
member, a.government employee, or a private citizen or group. Be
aware that the wWhite House Office retains control over all such
documents and that their confidentiality is to be maintained

accordingly. Moreover, you may not take copies of any Task Force
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or working group materials for any personal use or reten
without express prior consent of Marjorie Tarmey.

4. Working group members employed by a federal
department or agency should be sure to segregate Task Fo
worklng group documents from department or agency documen
-use in your other work. 1In all lnstances, Task Force or wo
group documents should be maintained in separate files and should
"not be placed in departmental or agency files. '

, 5. When your work with the Task Force or working

group is completed, please (a) return all documents that have

been forwarded to you by the Task Force’s intake. center

(including any cover routing sheets) to Mary Schuneman, OEOB Room
287; (b) place all other Task Force or working group documents in
boxes; (c) mark the boxes to identify the documents as Task Force
or working group documents; and (d) identify the general category
ror categories of documents in. each box. _ :

Thank you for your a351stance.
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‘April 23, 1994

MEMORANDUM FOR FILE

"FROM:  STEPHEN R. NEUWIRTH

_ on Frlday, Aprll 15 I was advised by Marge Tarmey. and Ira
Magaziner - that Ms. Tarmey had been contacted by George Runkle of
the FBI, and that Mr. Runkle had asked to interview Mr.

‘ Maga21ner, Ms. Tarmey and Denise Rlcketson, another White House
employee. - : :

Pursuant to directions from Joel Klein, I telephoned Mr.
Runkle on Friday, April 22, to respond to Mr. Runkle’s call the
previous week to Ms. Tarmey. I told Mr. Runkle that Ms. Tarmey,
a White House employee, had advised the White House Counsel’s
Office that she had been contacted by Mr. Runkle for the purpose
of sett1ng up 1nterv1ews of three Whlte House employees.

" 'Mr. Runkle told me that these 1nterv1ews concerned a pending
criminal investigation of whether Commerce Department employees
had abused the procurement process by hiring three women as
consultants to work on the Health Care Task Force effort. Mr.
Runkle said that the interviews also related to -hiring of Health
Care Task Force participants by the Department of Health and
Human Serv1ces.

Mr. Runkle told me that my name sounded familiar. He said
that it may have been mentioned by one of the women he had
interviewed last year. I told him that these women, whose
offices were in the OEOB, had approached me after ‘being contacted
by Mr. Runkle. Because, at the time, these women were not White
House employees and this matter concerned their contracts with
the Commerce Department, I advised these women to contact the
Department of Commerce about the matter. Mr. Runkle said that
attorneys at the Department of Commerce General Counsel’s Office
had attempted to represent these consultants during their
interviews. Mr. Runkle said such representation would have been
a crime, and added that he is not sure whether the AUSA will want
to bring criminal charges related to such attempted

. representatlon.

I asked Mr. Runkle if any of the White House staff members
,he wanted to interview were either subjects or targets of an
investigation. Mr. Runkle said that none of these w1tnesses is a
subject or target. At this or some other point in the
'conversatlon, Mr. Runkle told me that the White House involvement
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in this matter would likely be of interest only to th¢’ GRO, if it =
‘turns out that the White House gave bad advice concerhing &
- employing persons to work on the health care reform e&fort \QiD

I asked Mr. Runkle 1f‘there'were any other White
employees he was planning to interview. Mr. Runkle'told e~
in addition to Ms. Tarmey; Mr. Magaziner and Ms. Ricketson, he
was also interested in interviewing Mary Schuneman. Mr. Runkle
said that .he was not sure of the exact spelllng of Ms.
Schuheman’s name and was not sure if she is currently employed by
the White House. I told Mr. Runkle that I was not sure if Ms.
Schuneman is currently employed by the White House, and that I

‘would make an 1nqu1ry on. thls sub]ectf

I told Mr Runkle that I was familiar w1th the avallablllty
of Ms. Tarmey and Ms. Ricketson, and that both would be available

‘to be interviewed at the beginning of the coming week of April

25. Mr. Runkle indicated that he would be occupied on the
morning of April 25, but would otherwise be avallable, He did

‘not indicate a preference to conduct the interviéws at any

particular time, and did not. suggest that it would be problematlc
or 1nconven;ent to conduct these 1nterv1ews durlng the week of

,Aprll 25.

I told Mr. Runkle that the White House Counsel's Office
would want to have one of its attorneys present at these
interviews. I asked Mr. Runkle if that would be a problem. Mr.

Runkle said that it would not be. He added that he would follow

standard procedure of advising each witness that the White House
Counsel’s Office represents the White House, not 1nd1vxdual
witnesses, and that each witnesses could choose to speak to hlm

without a Counsel’s Office attorney present.

I told Mr. Runkle that it would be convenient to conduct the
interviews in the 0ld Executive Office Building. Mr.’Runkle said
that the interviews could take place in the OEOB. Mr. Runkle

said that when he had conducted interviews in this ‘matter last

year, he had expressed a preference not to conduct the interviews
in the OEOB because he was involved in the Ill Wind investigation
and his presence may have raised questions, and because he was
working.undercover on another matter and did not want to be
noticed. Mr. Runkle then said that he is no longer worklng on
either of these matters and would now be comfortable coming to
the OEOB. :

During our conversatlon Mr. Runkle told me that after some
work on this investigation last year, a decision had been made to

~slow down the investigation after someone in the Commerce

Department leaked the fact of the lnvestlgatlon to the press.

Mr. Runkle said that after a recent issue of U.S. News & World
Report referred to the investigation, a decision was made to
complete the investigation. Mr. Runkle said that he thought the

matter would be wrapped up ln a couple of weeks.




employee. He said he was not sure if such charges woyld be
brought -- that there is, in his view, a 55% chance that no
charges would be filed. Mr. Runkle added that he does *
any criminal charges against HHS employees ~- at most, t}
have been ‘an administrative or "public law” problem at HHS that
would lead to a slap on the wrist.

A Mr. Runkle volunteered that Mr. Magazlner is the key White

' House witness, and that the AUSA handling the matter might show
up at his interview. I asked Mr. Runkle the name of the AUSA.

Mr. Runkle said that the AUSA is Craig Iscoe, who is handling the
matter from the U.S. Attorney’s Office in D.C. Mr. Runkle added
that a Commerce Department investigator would likely attend all.
of the interviews. I asked Mr. Runkle the name of the Commerce
Department official -- he told me the name is Richard Gauthrop

I told Mr. Runkle that I would check the schedules of Ms.
Tarmey and Ms. Ricketson, and would contact him later in the day
to identify a convenient time for their interviews. Mr. Runkle
said he would be in all day, except for a period between: 11 a.m.
and noon. \

* % &k

I called Mr. Runkle late Friday afternoon and told him that
Ms. Ricketson would be available for an interview at 3:30 p.m. on
Tuesday, April 26, if this would be a convenlent time for Mr.
Runkle. Mr. Runkle said that it would be. '

I told Mr. Runkle that Ms. Tarmey would be available after
Ms. Ricketson’s interview. Mr. Runkle said that he expected Ms.
Ricketson’s interview not to exceed 30 or 45 minutes., I told Mr. .
Runkle that Ms. Tarmey would be prepared to begin her interview
at 4 or 4:15 p.m., or at whatever other time Ms. Ricketson’s
finterview is completed. : ,

. Mr. Runkle commented that Mr. Gauthrop of the Commerce
Department would be attending the 1nterV1ew, and that he was not
sure if the AUSA would also attend :

I told Mr. Runkle that he understood it would be standard .

- procedure for him to contact the Secret Service to obtain access
‘to the OEOB. Mr. Runkle said that according to Mr. Gauthrop, a
former White House employee, it would be appropriate for me to
arrange clearance. I told Mr. Runkle that I would check with the
Secret Service to determine the proper'procedure. Mr. Runkle
‘asked that I take down clearance information -- 1 e., name and
birthdate -- for him and Mr. Gauthrop. co
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PRIVILEGED AND CONF
ATTORNEY/CLIENT WO

MEMORANDUM

To: Steve Neuwirth

From: Nicole Guéron

Date: July 16, 1993

_Re: Relevance of Audit Groups in first set of 1nterrogator1es in
Association of American Ph s101ans and Surg eons V. Hillar

Rodham Clinton .et al v o :

.'Sumx.nary.

Whlle we should follow th1s memo w1th a d1scus51on, 1t
~seenms to me that the audit’ groups have a- separate and dlfferent
'”structure, purpose, and personnel from the worklng groups. They
‘are not relevant to the questlon of whether the worklng groups

are adv1sory commlttees subject to FACA.

Discussion: |

The deflnltlons sectlon of the p1a1nt1ff's Flrst
Interrogatorles in Assoc1atlon of Amerlcan Ph251c1ans and
Surgeons V. Hlllarz Rodham Clinton et al. states in section D

that."defendants".inoludeS'the Task Force and "all other "
suhgroups or subcommittees," including not only'the inter-
departmental worklng group and cluster groups, but also the
.rev1ew teams known as- audit groups or review groups.

Interrogatory No. 2 requests that we identify all persons who

COPY

served as members of any of these groups.




: should 1dent1fy the names of those in the audit groups.

ée should

with him on Tuesday July 13th conflrmed thls, he thinks \

discovery on“the basis of'whether the groups were created byvthe
Task Force ﬁrOCess or whether the grdups preéexisted the process.
He'cautiohed against calling the audit,grcups irrelevanttout of
‘concern that we‘ropld not\theh’be able’to roitt'to their inpqt as
evidence of the ﬁhorde-ishnessﬁ of the wcrking‘Group ahd ali j
those‘involved in the policy develoément process. |

Marge Tarmey is, as you know, opposed,toAreleasing»the‘nemes
of thcse'oh thevaudit,groups; “She‘ccnsiders theAaudit groups.to‘
be compietelytseparete from the wcrkingvgrotps'and does.not see
their relevance'iﬁ an assesSment]of whether the workingggrcués
are sub]ect to FACA.

1 thlnk there is a etrong argument to be made that the audit
groups are not at 1ssue here, and are 1rrelevant to a deter-
mination of whether the working groups are subject to FACA. The
audit groups have a separate and different structure, purpose,
and personnel frcm the worklng grcups. 4Slnce these are the
‘ charecteristics relevant to determining whether;the(wcrkihgn
,groups‘are subject‘tovFACA (Associationiof'American bhxsicians
and Surgeons V. Hillarx Rodham‘Ciihtoﬁ et al. 1993 U.S. App.
LEXIS 14831, p.- 53), it seemsﬁlogical to'treat them as the"

' defining characteristics in assessihg Qhether a group stands on

its own or exists as a subset of another group.
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Cgb' groups‘&ad nearly completely separate personnel. In comparlng
7

3
pE sonnel llsts I have found only one exanple of overlap. Rick

Slowes of the legal audlt group who also appeared on the list of
worklng group SGE'S. It seems clear that at’ least based on
personnel the worklng groups and audlt groups cannot be

considered one entltyﬂ

Purpose.
The purpose of the working qroups was to act as a

clearlnqhouse for all avallable 1nformatlon on health>care} they
:were to focus and organ;ze the information, and then to present
(’policy optlons to the Task Force which would adv1se the

President. The worklng groups were sophlstlcated, broad—reaching
ﬁinformatioh gatheters éné proceséors. vThey,were formed at the

beginning of the health care»policy,creatian process, jﬁst after

_ the president'named thevHealth Care Taskforce. Working group

.members were treated 11ke White House staff: they were a551gned
areas of work, held meetings, and wrote papers to advance the

- development of,health»care plan optlons for the President’s

, assessment. EBeYQnd that the purpose was not particularly
f i defined: the goal was to let the working groups learn and absorb
information in whichevér ways seemed best ﬁa them.

In contrast, the audlt groups were. created with a very

dlfferent and llmlted purpose. They were not broad reaching

information gatherers, rather they were formed so that.individual



Y N e
/ 9. . : ' . T
membé%u‘could‘respondvto‘specific elements-;i5E&“fﬁe‘emewgw“?hﬁ§‘m‘\“

dqare optlons presented to them by Ira Magazlner or worklng

health

.-aders.. The audlt groups were developed long after the

| group
‘ ion of the worklng groups and met rarely. Audlt group
:members had a brief tinme commltment and were shown only a small
Aportion of the plans. Their purpose was not to be a
clearinéhbuse of infofmatioh but‘rathef'to‘use individual
.expertise to examine a nerrowyoortionvof a given proposal and to
play dev1l's advocate and raise spec1flc critiques. The‘audit.’

. 'groups had a reactlve role' 1nd1v1dual audlt group members

Aprov1ded spe01f1c responses to 11m1ted 1nformatlon rather than

_sophlstlcated analy51s of all avallable 1nformat10n.~ The audlt

'groups ‘as described in the Prellmlnary Workplan were "the

Contrarlans..., a group of outsiders to the process... to serve

as 'dev1ls advocates' to our proposals. They should be asked to

'cast a crltlcal eye on our work so that we can 1mprove it or at
the very least, understand better our plan’s weaknesses."
.(prelimiha:y Workplae for the Interagency Health Care TaskForce, /
- pp. 14-15). | | | -
The wo;king‘groups wete created to gaﬁher and assess

' informetion to develop‘p01ioy options; the audit groups were -

created to prov1de 1nd1v1dual responses to worklng group

L ' proposals ‘and to ‘provide- crlthues to narrow areas of presented

‘plans.




: There ﬁere 32 yorking éroﬁps, each’with a

group ieader{ each existing within a cluster. Meeting schedules
of the greupe;wereecreated_and followed at the discretion of the
group 1eaders, but there were overall "Tolléate“ points at which
papers were due. This prededure was created to keep the.werking

; groups to the rigoréusAdeedlihes imposed by tﬁe original goal ef(
.:hating a health care referm‘pian;withih the'first 100 days after
gthe‘éresident's inauguration,va geal which clearlyichaﬁged.OVer
time. | ' | | | |
| '~&he stfuctdrevef the‘Audit Greups weegcempletelyVdifferent:
they were‘not considered to be within the Task Fofce/Working
Group structure, they had no cluetef leaders, no Tollgate
deadlines, no commitment;to the Qorking'groﬁp timelines. The
caudit groups were separate from one another, not united by an

overall system, not tied into the overall worklng group

structure. They were outsiders providing input.

cOnclusion?

The structure, purpose, and - personﬁel of the audit groups
- are 31gn1flcantly dlfferent from those of the worklng groups. of -
‘ course, if one con51ders purpose at the broadest level of
'generalxty, 1t can be argued that the working groups and the
aud1t~groups had the same purpose: helping advance the

adninistration’s knowledge about health care. One could also say
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e Ehe audit groups feported‘tO‘Ira Magaéiner or working

_impiies*identical purposes for‘different'Qréups.‘ Interaction
‘bethén‘two seté‘ofiﬁroups déeé not equate ﬁhe grbups. It seems
'fé.me‘that'fhe aﬁdii groups are distinct from the working groups
and are not relevant to an asseésmegt Qf whether tﬁe'working

groﬁps are -advisory cbmmittees subject to FACA.

~
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MEMORANDUM

| — > 1,
34 mes pzzm

Steve Neuwirth

25 April 1994
RE: Law suit against the National Health Care Task Force

This confirms that the government will file its cross motion
for summary judgment in connection with the above referenced
‘matter on or before 4 May 1994 with Ira Magaziner’s supporting
affidavit. 1In the event the plaintiffs seek thereafter to depose
Ira, we will then decide whether to go forward. .If plaintiffs do
not seek to depose Ira, our preliminary decision is to continue
to resist plaintiff’s efforts to obtain release of the documents.

cc: 'Lloyd‘Cdtlef~
Ira Magaziner

George Stephanopoulos
Pat Griffin .
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' THE TASK FORCE .

Pre51dcnt Clinton established the Task Force on National Health Care Reform on January
25, 1993 to develop a proposal to fundamentally reform America’s health care system. Their
charge: prepare health care reform legislation to give American families the security they
need and bring spiralling health care costs under control. President Clinton set a 100-day
schedule for this policy development, emphasizing in his "Joint Address to Congress” that
there is urgent need for action: .. all of our efforts to strengthen the economy will fail unless
we also take this year, not next year not ﬁve yeczrs from now, but this year, bold steps to refonn o
our healrh care system ‘ ~ -

Demonstratmg h1s level of commitment to solvmg this complex problem, the President
appointed First Lady Hillary Rodham Clinton to chair the Task Force. As President Clinton
said, the First Lady is both experienced and able to "bring people together around complex
and difficult i issues to hammer out consensus and get thmgs done -
o

- The Premdent s health care reform process has two tiers: the first is the Task Force itself,

which includes representation from the highest levels of the government -- including the

- Secretaries of Health and Human Services, Labor, Treasury, Commerce, Defense, and

Veterans Affairs -- as well as senior White House officials, The second level is comprised

‘of 34 working groups ~ including federal employees, outside experts and health-care

professionals -- which have been set up to advise the Task Force and develop health care
pohcy within the "I‘ollgate system.

‘ POLICY DEVELOPMENT THE "TOLLGATE' PROCESS cer

T})e policy evaluation effort of the Task Force is bemg coordinated by the Presxicnt’s Senior.
Adviser for Policy Development, Ira Magaziner, and is based on the "Tollgate” system - a.
research and evaluation process commonly used in the business world for large-scale projects

~ that need to be completed quickly. To advise the Task Force, Mr. Magaziner has formed

34 working groups - mvolvmg health professionals, Congressional staff, health care experts,
officials from various agencies; and White House personnel. These working groups, which
are divided into health policy subject areas, will guide their research efforts through a series
of tests, or "tollgates", before a comprehenswe set of opnons is presented to the Task Force
for consideration.

In the first series of tollgates -- the broadening phase -- each working group was askcd to

- put all options "on the table" -- ensuring that all issues were considered, all questions

discussed, and that correct methodology was used. In the current phase, this broad group
of options is being narrowed, after which the working groups will make draft
recommendations which will be synthesized into a comprehcnswe set of proposals. At that
point, outside auditors will check to ensure that all cost and savings projections are sound .

and that all legal concerns have been addressed. :



.,
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- process in history, more than 500 people from all over the country are directly i iovolvedin

the business community, and all levels of govemmem In the most open poli

devclopmg policy wuhm the working groups. .

. HEALTH CARE PROV]DERS AND CONSUMERS CLOSELY INVOLVED .

In an attempt to make health care. reform respond to the concerns both of those who

receive health care and those who provide health care, there are more than 100 health care
professionals - including 60 doctors, 20 nurses and 6 social workers -- developing policy
options for the Task Force. A Health Professionals Review Group of more than 40 people
has begun to meet regularly to assess the policy options that are being discussed in light of
thelr real-world applications. In addition, diverse panels of consumers -- many selected
from letters they sent to the Task Force -- are brought i in regu larly to advise the working

groups as they deveiop thelr recommendatlons

EXHAUST[VE OUTREACH PROCESS

The White House is acnvely rcachmg out for advice from the American pcople ‘members.
of Congress, representatives from small and large businesses, state and local officials, and
organized health care interest groups. All groups have been encouraged to submit written
proposals and more than 400 groups have been brought into the White House to meet

‘personally with the First Lady, Ira Magaziner and other working group members. In‘turn, .
- their written proposals have been distributed to each apphcable working group and have
A formed the basis for debate and pohcy devclopmcnt _

The Task Force operates an mtake room to receive the thousands of speaking requests,

policy papers, letters and phone calls from Americans concerned about the health care crisis.
Since the Task Force was formed in January, more than 50,000 letters have been received
and read. From a hospxta.l administrator’s treatise on malpracucc reforms to a widow’s
handwritten letter expressing .outrage at her skyrocketing prescription drug costs, each
inquiry is taken seriously and channeled to the appropnate officials or working groups.

. The First Lady, Health and Human Services Secretary Donna Shalaia and Tipper Gore -

who has been advising the Task Force on mental health issues - have been travelling
throughout the nation talking to the American people about their health care concerns. In
the past month, they have attended several roundtable discussions across the country to
listen to the recommendations of all those eager to contribute to health care reform.

The Task Force met for the first time on Monday, March 29.. Over the course of 13 hours,
the Task Force members listened to more than 65 organizations — representing diverse
groups of consumers, health care promders and businesses -- present their ideas on health
care reform. These groups will continue to be closely involved as policy opnons are

~ narrowed and recommcndanons are prcpared for tbe Task Force in May.
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“ developmg its health care reform proposal the Health Care Task Forck has based its

Congress have laid in the’ Iast 20 years. In order to benefit from this expe
expertise —- and build strong, bipartisan support -- the Task Force has regular, broad-h
and substantive consultation with Members of Congress, mcludmg an extensive b:pamsanv
outreach effort.

« - Senate Majonty Leader Mnchell, House Ma;onty Leader Gephardt, Senate ‘
Republican Leader Dole, and House Republican Leader Michel have been appointed
Congressional Liaisons to the Health Care Task Force; '

- 'I‘here have been weekly meetmgs with the House and Senate Leadershlp, Coxmmttee :
' Chairmen, and other Members of Congress. The First Lady herself has discussed -
‘health care reform with more than 60 Senate Democrats and Republicans, and well
" over 100 House Democrats and Republicans — mcludmg meetmgs with the members
of the Black, Hispanic, and Women’s Caucuses;

o«  The Fxrst Lady, Ira Magaziner, and Judy Feder, of the Departmcnt of Health and
Human Services, have established a close cooperative relationship with the
Committees that have primary legislative jurisdiction over health care - holding,
. numerous one-on-one and group meetings with the House Ways and Means
’/\ Committee, the Senate Finance Committee, the House Energy and -Commerce
Committee, the Senate Labor and Human Resources Commmee, and the House
'Educatzon and Labor Commlttee,

. Workmg group Ieaders have bnefcd Members and Congresszonal staff from both o
parties on specific componems of the health care opnons currently being proposed
~and analyzed

o In an unprecedented attempt to draft legislation in consultation with Congress, more

- than 150 Congressional staff members are actively involved in the day~to day
development of policy options takmg place within the workmg groups.
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'REVISED TALKING POINTS ON HEALTH CARE DECISION

Yesterday’s court decision is merely an order that the
government produce additional information in response to

" plaintiffs’ dlscovery reguests.

Dlscovery dlsputes of this type are not uncommon in 01v11
11tlgatlon .

‘This decxslon does not. reéulre the government to turn over
‘substantive working group documents; it merely  instructs the

government to provide additional information on the.

'employment status of the worklng group members

The Coiirt has reached no determlnatlon on the u;timaten
question of whether the interdepartmental health care -
worklnq group is subject to the Adv1sory Commlttee Act.

The COurt gave ‘the government 20 days to produce additional

information. The government intends to comply fully with

" the Court’s order.

Nothlng 1n the Court's dec1sion suggests that the government
did not properly maintain documents or .that the government
failed to comply with any court orders relating to the
preservation of documents. The Court only held that the
government failed to provide enough information in response
to the plaintiffs' discovery requests. (FYI: This means
that nothing in this decision relates to questions raised in
the recent letter to us from Reps. Conyers and Clinger
concerning maintenance of health care documents. We have

- previously responded fully to that inquiry )

ir pressed on requirement of paying plaintiffs' attorneys'
fees: The defendants have worked with the Justice .
Department in good faith to provide a complete response to

plaintiffs’ discovery requests on relevant issues in the

case. We are hopeful that over the full course of this
litigation, our position concerning the working group will

‘be fully vindicated -- as was our position that the Health

Care Task Force was not subject to the Advisory’ Commlttee
Act. - :

If pressed further on ettorneya’hfeess The only fees

.covered by the court’s order are those related to

plaintiffs’ motion to compel responses to discovery
requests. This represents a very small portion -- a single

~ motion -- in this litigation, which has been ‘active since

the start of the year.
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Last week you told us that the Pre51dent was happy wit
district court’s dec1slon Why are you now appealllng the

‘ jdec151on°

‘As we told you last week, the President was pleased with the -

district ¢court’s decision because the court held that
everything that has happened to date is legal, and that
everything planned to take place in the coming weeks --
inclddlné the long-planned public meetlng of the task force
that 15 scheduled for next Monday in Washlngton -~ is also
legal. : A

For thls reason, we belleve that the Task Force and the

-working group should be able to continue their work
-unaffected by the court’s decision. However, our lawyers at
‘the Justice Department felt strongly that the court had made

substantial errors both in interpreting the Advisory
Committee Act and in. applying principles of constitutional
law. This case has implications beyond the health care task
force for the President’s ability to seek advice and we were

'V,advxsed by the Justice Department that an appeal was

important to ensure that these issues be properly resolved.

VBut you are not just appea;ling. You are asking for an
"expedited appeal. Doesn’t that mean that you are really

concerned about the 1mpact of the district court's decision

- on the Task E‘orc:;e‘>

Again, we are seeklng an expeélted appeal based on the
advice of our attorneys at the Justice Department The

‘Justice Department advised us that because of the short time

frame within which the Task Force will complete its work, it
is important to proceed with an expedlted appeal if the -
issues raised in the case are to receive the full attention
of the appellate court.

Don‘t your papers make reference to the "impractabillty of
the judge’s decision -- that he has made the FACA
unworkable?

- I am not a 1awyer, and I suqqest that you read the papers

that the Justice Department has filed with the Court today.
I can tell you, however, that our Justice Department

" attorneys, as well as our attorneys in the White House,

concluded that the district court had created a framework
that was unwvorkable from a constitutional perspective, and
that made 1t dxfficult in the long run to know exactly what
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Not at all. We had been plannlng all along to hold a pil

secrecy of the Task Force'’s work’

meeting, and we would do that even if the district court’s
decision were withdrawn today. This has been an open -
process in which thousands of individuals and groups have
had an opportunity to glve thelr 1nput both in person and

.in wrltlng

What exactly was wrong Wlth the dlstrlct court's dec151on’

'As our brief flled with the COurt of Appeals sets forth the

dlstrlct court failed to follow Supreme Court precedent when
it held that the Advisory Committee Act could. be lnterpreted
to apply to a task force made up of cabinet secretaries,
senior White House officials and the First Lady. The ‘

_Court’s decision raised significant constitutional
'questions, and held FACA could not apply at all under
certain circumstances and that only part of FACA could apply

under other circumstances. Again, our Justice Department
lawyers have told us that this application of FACA does not
work as a- legal matter. ' A A

Are you going to continue to maintain'therosition‘thét'the
Advisory Committee Act is unconstitutional?

Again, I am not a lawyer, but I do know that our position in
this case was not to attack the constitutionality of FACA.
Rather, our position has been, and remains, that under '
Supreme Court precedent, FACA must be interpreted consistent

" with Congressional intent, and in a manner that does not
- create constitutional problems. The district court itself

found that FACA is unconstitutional if applied to advice
given to the President by a Task Force composed of Cabinet
secretaries,{senlor White House offic1als, and ‘the First

Lady.

FACA requires 15-days advance notice of public meetings of

- the Task Force. Why did you wait until this past Friday to

publish notice of next Monday’s meeting, and doesn’t this
mean that you have violated FACA? A

In this instance, we delivered notice of the public meeting
to the Federal Register as soon as the Task Force had ‘
determined a date and location for its public’ meeting. Our
lawyers advised us that although FACA normally requires 15-

'days prior notice of a public meeting, the statute also
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rame'within which the President has asked the Tas
complete its work is an "extraordinary circumstanc
-justifying a shorter notice period -- in this case,

In addition, this is a situation where it has been wide
reported for many weeks that the task force would hold a
‘public meeting, and the date of this meeting has already

. been widely reported. This is far more publicity than mere
‘publication in the Federal Register normally provides. And
each of the plaintiffs in the lawsuit Wlll be invited to '
attend the publlc hearlngs. :
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ATTACK: -

FACT :

ATTACK:

FACT:

A'ITACK:

FACT:

()

INTEREST GROUPS ARE BEING LIMITED TO A PERIPHE

“have been received and channelled to the appropriate working group.

. HEALTH CARE TASK FORCE AND INTEREST GROUPS
‘Talking Pomts

Mrs. Clinton, Ira Magazmer and other White House officials have met with
over 300 groups in more than 100 meetings since the Task Force was
formed five weeks ago. This number does not include meetings held with

‘officials at HHS and other departments or the more than 100 meetmgs '

held during the transxtlon

In addition, groups have been strongly urged to send in their specific policy
proposals to the Health Care Intake Room. Over 500 policy proposals

UNUSUAL HIGHLY SECRETIVE DECISION MAKING PROCESS

Let’s put this i in context Dec151ons in government have’ tradxtlonally been
made by a few people sitting in a room, without any input from the outside .

- and sometimes dominated by a single special interest. In contrast, we have

brought together the real-world expertise of more than 400 people from all
over the country. These are people - doctors, nurses, social workers,

" administrators and consumers -- who know firsthand the _problems in our

health care system.

However given the pOSSlbﬂlty of conflict of mterest, we cannot let interest
groups make policy. For example, if we were to give the AMA a
permanent role, we would have to do the same for every drug company or
insurance firm that wanted in. That is just not workable given our time
frame and the tremendous task we have undertaken -- and it also wouldn't
be fair to those who don’t have representatives in Washington, =

... [OUR ADVISORS] STATUS IN THE GOVERNMENT IS MURKY ...
HOW MANY PEOPLE WORKING ON THE PRESIDENT’S PLAN WERE
FULL-TIME GOVERNMENT EMPLOYEES, SPECIAL GOVERNMENT
EMPLOYEES, PAID CONSULTANTS"

In accordance with legal requlrements the more than 400 people who are

working with the working groups fall into the following three categories: .
full time government employees, special government employees and

COPY
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e Full-time Govemment'Employees'-

committees. Federal employees are subject to the conflict of 1
provisions in 18 U.S.C. Section 202-209 and Standards of Ethical
Conduct for Employees of the Executive Branch and all related ethics

laws and regulauons

+ Special Govemment Employees : N 48 Total

~ Individuals who are employed by any agency or the Executive Office of
the President for less than 130 days in a 365 day period. These
employees must abide by the ethical standards of federal employees and
can receive compensation from other entities such as universities and
nonproﬁt foundatlons _ :

+ Consultants: - ' 18 Total

- ' Includmg 8 from State Governments
Individuals who attend working group meetings on an intermittent basis -
with or without compensatlon from the federal government.. They are

. subject to some provisions of 18 U.S.C. Section 201-208 and Standards
of Ethical Conduct for Employees of the Executive Branch and all
related ethics laws and regulations. Such individuals are not considered -
members of the working groups: they may not serve as working group
leaders and have other limitations on their part1c1pat10n

NOTE ON LIST WE ARE RELEASING AND ALL NUMBERS: This is a snapshot as
-of March §, 1993. (It differs from numbers included in the court papers submitted
Wednesday). These numbers are constantly in flux because people (from all 3

~categories) are constantly joining groups and leavmg groups as informational needs of
the working groups change :

ATTACK: OUR CONSULTANTS HAVE NO EXPERIENCE MANAGING HEALTH
' PROGRAMS OR CARING FOR PATIENTS.

FACT:  Not true. In fact, we have over 100 health care professionals including 60
doctors, 20 nurses, 6 social workers. ([If pressed on doctors, almost half of
them were practicing med1c1ne before they took a leave to help the Task
Force.]

In addition, the Task Force is 'workingwith the Secretary of HHS to set up

diverse panels of health care professionals will be brought in regularly from
~around the country to adwse the workmg groups as they develop their

recommendatlons .




.CONSUMER GROUPS HAVE BEEN EXCLUDEAD.

- FACT: : Many groups rcpresentmg consumers have been brought in for mectmgs

' ‘szens AARP National Council on Agmg, and the Nauonal Assotiati
'of Commumty Health Centers -

ATTACK: THE ADMINISTRATION IS NOT LISTENING CAREFULLY TO
ORDINARY CONSUMERS ‘ h :

- FACT: In addltlon to consultmg w1th the Consumer Organizations, diversé panels
‘ of 10-12 consumers -- drawn from the membership of these Consumer
Organizations and from letters written to the Task Force - will be brought
~in regularly from around the country to advise the working groups as they
develop their recommendanons The first of these consultations will be on -

March 11.

Mis Clinton has also been traveling around the- country meeting with the
e - American people to listen to their concerns about rising bealth care costs.
( : ~~ Shehas accepted the invitation of the Robert Wood Johnson Foundation = -
) ' to partlmpate in roundtable discussions that will be held throughout the
country in the next month -- where she can listen to the recommendations
of all the people -- consumers, providers, and special interests -- who are
eager to contribute to the Task Force as it develops its proposal for
: 'comprchenswe health care reform.
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~.€rob1em, the President appointed First Lady Hillar .
to chair the Task Force. As President Clinton said, the First Lady

.people together around complex an

coordinated . . { _
.Development, Ira Magaziner, and. is based on the "Tollgate" system --

EXECUTIVE OFFICE OF THE PRESID
05-Mar-1993 04:31pm

TO: (See Below)

FROM: Meeghan'E; Prunty'
Office of Communlcations

SUBJECT: . Health Task Force, Tlking Pts: TO REPLACE ONES FR

- .TALKING POINTS ON HEALTH CARE TASK FORCE
"AND THE "TOLLGATE" POLICY DEVELOPMENT PROCESS

5

WHAT THE TASK FORCE IS . . . S o o

_ President Clinton established the Task Force on National Health Care
" Reform to develop a proposal that would bring.spiralling health care
. costs under control and give American families the peace of mind and

security they deserve. he President gave his Task Force a clear

charge: by building on the work of the campaign_ and the transition,

‘and_incorporating suggestions and advice from all corners, prepare

health care reform legislation that he can submit to Congress within

100 days. President Clinton’s Joint Address to Congress emphasized

that Washington can delay no longer: the American people demand
health care reform now. -

Demonstrating his level of commitment to solvin? this complex
llary Rodham Clinton
is not only experienced but is‘cagab;e and effective at bringing
difficult issues to hammer out
consensus and get things done. ' :

The Task Force also includes regresentatiog fromythe‘highést levels
of the government --including the Secretaries of Health and Human _
Services, Labor, Treasury, Commerce, Defense, and Veterans Affairs -

- as well as senior White House officials.

POLICY DEVELOPMENT: THE “TOLLGATE";PROCESS . e e

The overall policy evaluation effort of the Task Force is being
E the President’s Senior Adviser for Polic

a research_and evaluation process common1¥ used in the business
world for large-scale projects that need to be completed quickly.

-~ COPY




" To advise the Task Force, Mr. Magaziner has formed over 25 working
groups., |These working groups, which are divided into health policy
subject preas, will guide their research efforts through a series of
tests, "toilgates , before a comprehensive set of options is :

presentgd to the Task Force for consideration. '

The #£4irst series of tollgates -- the broadening phase ~- require the

W in? groups to put all serious options "on the table" --ensuring

- that all issues are considered, all questions are discussed, and .
that the correct,methodology is being used. The next phase of the
tollgate process narrows this broad qroug of options and makes draft
recommendations, which will later be synthesized into a .
comprehensive set of proposals. At that point, auditors will check

-to ensure that all cost and savings projections are sound, and that
all legal concerns are addressed. B /
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. members of Congress, state and C
.care interest 3roups, representatives from small and large

AN, INCHUSIVE PROCESS . . .

The Prgsident feels strongly that this be an open and inclusive
rocesg’s, and has structured the s¥stem to encourage participation
A1l levels of government, all segments of the health care

{stry and the business community, and the American people.

Hundreds 6f'§eog1e‘4- including officials from various agencies,
s

Congressiona aff, health care experts, and White House personnel
-- are directly involved in developing policy within the working

groups.

In~an<attempt tdvmake health care reform respond to the conéerns of
both those who receive health care and those who provide health

' care, ,there are doctors, nurses, social workers, and hospital

- administrators working on and contributing to many of the working

- groups., In addition, diverse panels of consumers” and health care
-'grofe351onals will be brought in regularly from around the country

o advise the working‘groups'as they deveiop their recommendations.

Representatives from several White House departments -- includig?. ‘
ic

Congressional Relations, Inter-Governmental Affairs, and the Pu
Liaison’s Office -- are actlvel¥ reaching out for advice from’
ocal governments, organized health

businesses, and the American people. All groups have beén -
‘encouraged to submit written proposals and many are being brought

into the White House to meet personally with Ira Magaziner and othe: -

working group members.

In addition, the Task Force operates a round-the-clock "War Roon" --
-which receives the thousands of speaking requests, policy papers,
letters and phone calls from Americans concerned about solving our.
health care problems, And whether it be a hospital -administrator’
treatise on malpractice reforms or a widow’s handwritten letter
expressing outrage at her skyrocketing prescription drug costs, eac!

“ingquiry is taken seriously, channeled to the appropriate working
~group, and given immediate consideration.

The First Lady has been travelling throughout the nation talking to

the American people about their health care concerns and their
suggestions on how to reform the.system. She has accepted several
invitations to participate in roundtable discussions that will be

“held throughout the country in the next month_ -- where she can

listen to the recommendations of all the people -- consunrers,
groviders# and special interests -- who are eager to contribute to

‘the Task Force as it develops its proposal for comprehensive health
care reform. o ~ . ‘ L :
'DISTRIBUTION:
TO: Geor?e Stephanopoulos
TO: Rickl Seidman <

TO: David Dreyer
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Vince

. Steve

George
‘Dee Dee
Lisa

- Melanne

Boorstin _

From: Maggie

'Re: Health Task Fbrce Talking Points‘

Attached are talklng p01nts w1th HRC' revisions and the draft

which was prepared based on our meeting yesterday. George and
'Melanne have raised some issues which need to be addressed before
the afternoon briefing. We should caucus with Hillary thls

morning to resolve- outstandlng issues.
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~group? No.

ared by Lisa, Maggie,'vinee and Steve)

- WITH HRC REVISIONS

- Hlllary Clinton is the chair of the President’'s Health Care -
Task Force. The task force consists of Cabinet members from the
Departments of Defense, Commerce, Labor, HHS, and Veterans
Affairs as well as the OMB Director, the PreSLdent's Domestic and
Economic Policy advisors, the Chair of the Council of Econonic
Advisors and the President's Senior Advisor for Policy
Development, White House Staff‘and other government officials;'

-Ira Magaziner is leadlng a worklng greup Wthh will prov1de
information to the Health Care Task Force. The task force w1ll

review information from the working group and make

-recommendations to the Pre51dentt
éTheyworking group will be consistSFOf government employees.

' M¥The'VOrking groﬁp will consult with a wlde range of 01tlzens,
.representlnq the publlc and private sectors.

- =On January 25, the President announced the formatlon of the
.~ Health Care Task Force and deflned its m1551on. It has not yet

held a meeting.

~-The task force is planning to hold some public meetlngs. Those
meetlnqs have not been scheduled._. ,

.—-.---—.-—--—--—-—----—--—-—'--—o.-.u--u—q-—-—a—-——-_..—z--—-----—--—-——-——

Note: In response to the questlon. Does FACA apply to the Task
Force? In the opinion of the Counsel to the President, it does
not.’ ' y . o oo

In response to the questlon. Did the Task Force violate FACA?
1. In the oplnlon of the Counsel to the President FACA does not

2. The Task Force has not,met,'nof taken any'action to date.
Note: ONLY USE POINT THREE IF PRESSED.

3. The part1c1patlon of the first Lady, dees not create "a
presidential advisory commlttee" subject to the Act.

In response to the questlon. Does FACA appiyvto the working

Note: TRY TO AVOID QUESTIONS ON FOIA.




nse to any questiﬁns on FOIA: Any reg
reviewed by the White House Counsel at the time

a.
i g e A RS P ‘ff“mq,w'“j 7T R

FIn, Pt 1“"/‘-—)7 et Trosr conih
M,{__p& (’-»4‘;’\.,\,

a3l rf??»i(,_, 2) e N Bl @ T MU“"’T ?U‘J :

S = oo e e o !
—r :’,,‘g; D<:‘ P 'C_;/‘M—dz--,“”“*“‘r*" | o V.. C&M»\,[‘ "M .
- ‘ - - “""““"G"K,.

_,i’)/_‘_,. b g e e ‘“--
) 2 ~
B i e Tl I P I W
o

@ @ [ e ety it - 'Ti/\fw T o & P .
‘ ( S ATIR N I o iﬂ»'u&‘\? e :
. g T




Talki g Points on Health CareiTask,Force

(prépared by Lisa, Maggie, Vince and Steve)

- Hillaryfciinton is the chair of the President's Health Care.

Task Force, The Task Force consists of Cabinet members from the‘

Departments of Defense, Commerce, Labor, HHS, and Veterans
Affairs as well as the OMB Director, the President's Domestic and
Economic Policy advisors, the Chair of the Council of Economic’
Advisors and the President's Senior Advxsor for Pollcy

Development.

-Ira Hagazzner w1ll 1ead a working group whlch will provide

"information to the Health Care Task Force. The Task Force in
turn will review information from the working group and make
'recommendatlons to the Presmdent ‘ i

~The working group will be consist of fulltime government

- employees, most of whom have been selected to serve on the

working group by members of the Task Force.

~The worklng qroup will consult wlth a wide range of c1tlzens,
'representlng the public and prlvate sectors.

© ~0On January 25, ‘the President announced the,formétion of his
~ .National Health Care Task Force and defined its mission.

~The Pre31dent‘s National Health Care Task Force is plannlng to
hold publlc meetlngs. Those meetings have not been scheduled.

..--.———-.-.....—-—._.-————...--—-.—-—-—-—-.—--——“-‘-..-—.._.-.-_--—---—..——-..-———n—_-—-—-—

Note: 1In response to the question: Does FACA apply to the Task
Force? In the opinion of the Counsel to the President, it does.

not.

In response to the question: Did the Task Force violate FACA?

1. In the oplnlon of the Counsel to the Pre51dent FACA does not
apply.

2. The Task Force has not met, nor taken any action to date.~

Note: ONLY USE POINT THREE IF PRESSED. -

3. The participation of the first Lady, does not create "a

~ presidential advisory committee" subject to the Act.

In-respbnseuto the quéétion; Does FACA apply to the working
group? The working group may choose to conduct some of its wos
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May '28,. 1993

MEMORANDUM FOR: JEFF ELLER, BOB B@ORSTIN, LISA CAPUTO

FROM: CAROLYN GATZ

SUBJECT: CONCLUSION OF TASK FORCE ON HEALTH REFORM AND
) WORKING GROUP

Because the task force on health reform is ending, it is
important that the White House signal that its work was valued
and meaningful. A statement delivered by the President or First
Lady ‘in an appropriate forum touching on the following points
would draw this process to a close on a positive note:

By dent of enormous effort and commitment, the working
group under the Task Force on Health Reform has
accomplished two years' worth of work in a little over
‘three months.  The amount and quality of work produced
~represent.thebmost thorough and thoughtful re-
examination of the health care system ever undertaken. .

On a number of topics, .as the American people will see
when the President unveils his final proposal on health
reform, the working group broke new ground in its
analysis of health care issues and their implications.

"The working group on health reform broke precedents

..about how policy development occurs in the executive
branch., It brought together more than 500 people from
all across the country with expertise in a wide range
of occupations -- combining policy experts with people
who have real-world experience in more than two dozen
‘work groups focused on various topics under health
care. v ,

Many of the people who participated made great personal
~sacrifice to be part of this historic effort. They
left families and friends to come. to Washington for
many weeks,. in many cases at their own expense.
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, gaziner, the President's senior adviSer for
Acy development, led what must have been one of the

most difficult jobs in Washington this year. wOrking

against the clock, Mr. Magaziner pulled together an
enormous and complex organization. Starting with no
supplies, no administrative support, no offices, no
staff, Ira put together an impressive organization,

- gathering people with long experience in .all aspects of

health care from every federal agency affected, as well
as outside practitioners and experts.

A lot of people Said a thorough proposal for ‘health
care reform could not be produced in' this brief time.
A lot of them probably will still say that.

But the workihg‘groups applied enormous focus and

intensity to their difficult task. They undertook’
nothing. less than a re-examination of how the health
care system in America really works -- and why it fails
to provide security and quality care for all Amerioans.

Members of the working group ranged from practicing
physicians, nurses, social workers, rural health
experts, directors of community clinics, hospital
administrators, financial experts and auditors, members
of Congressional staffs and state and local government

" officials. Representatives from within the federal

government included virtually every agency involved in
health care. A number of Governors sent aides to live
in Washington temporarily to participate.‘ We thank
them all. o

During this process, two babies were born -- youngsters

"who, when they get a little older, will hear stories

about how Mom stayed up late for many nights to finish
making a major contribution to ensuring health security
for them and all Americans

The working groups also pushed the limits on stress and
intensity of work making it inevitable that not
everyone would come out happy in the end. Ultimately,
probably not everyone's ideas will come. out in the

- President's plan for comprehensive health reform just

as they might have liked. But we could not undertake

" such a major initiative without probing assumptions and

asking people with long experience to think in new ways
-~ which is what the working groups were asked to do.

They came through brilliantly. Thelr briefings for the
President, the development of a wide range of options,
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analysls and papers lald a solid foundation upon which
the Prpgsident 1s constructing the comprehensive
propo al he will present to the American paople.

— ddition to what we will see in the President's

proposal, however, the working groups have been
responsible for a wide range of work that no one will
ever see: In some cases, they spent long hours heading
- down what turhed out to be blind alleys -- or
developing options that had to be eliminated. As we
engage in discussions with members of Congress,
“interest groups -and the American public, however, we
will draw upon that work enormously, demonstrating the
seriousness with which the working groups weighed every
option and the depth of knowledge that produced the
President S ultimate plan.



THE WHITE HOUSE

WASHINGTON

March 10, 1993

'MEMORANDUM FOR GEORGE STEPHANOPOULUS :
ASSISTANT TO THE PRESIDENT FOR COMMUNICATIONS

VfiSA CAPUTO
- DEPUTY SECRETARY TO THE PRESIDENT AND PRESS
SECRETARY FOR MS.. CLINTON =

FROM: -~ CHERYL MILLS U~ ST C
' ASSOCIATE COUNSEL TO THE PRESIDENT |

SUBJECT:  Wall Street Journal Article on Illegality of
‘ : ' Volunteers on the Health Care Task Force -

Vince asked that I bring the attached editorial in the Wall
Street Journal to your attention specifically for the purpose of
addressing a misstatement of the law. o _ '

'In particular, the article states that the Anti-Deficiency Act
prohibits volunteers in the White House, specifically singling
out Ms. Clinton's volunteer service. This argument simply is

legally wrong. C ' ‘

Because the Congress imposed no minimum salary level for
employees of the White House Office (and Office of the Vice
President), Congress is said "to have granted the agency the
discretion to pay employees nominal sums or even engage their
‘services without compensation." Unpublished Opinion of the

. Office of Legal Counsel ("oLCc"); Memorandum for Fred F. Fielding,
‘Counsel to the President; ("white House Use of Volunteers") _
(1982). See 3 U.S.C. § 105. See generally, United States v,
Crosthwajite, 168 U.S. 375, 377 (1897); United States v. Herron,

170 U.S. 527 (1898); Lee v, United §tates, 45 Ct. Cl. 57 (1910)

Because the law does not impose a minimum salary requirement on
White House Office employees, the Anti-Deficiency Act is .
interpreted in these circumstances to permit "voluntary services"
-- "gervice intruded by a private person as a "volunteer" and not
rendered pursuant to any prior contract or obligations." 30
Opinion of Attorney General 51, 52 (1913). The White House can,
and has for years, accepted volunteers. -

‘(;f It might be worth correcting this misrepresentation early before
| it grows into another problem for the Task Force. _
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As Joe Biden's Judiciary Commit-.~

‘tee today undertakes its inquiries into

the bellefs and background of Presi-

*dent Clinton’s third-round draft pick

and - Ine- Nauonal Legal eim rvisg .
Cénter—citing FACA, asked that the

‘task force be required to deliberate in
_publie, L

for Attorney General, we certainly . The administration is ﬂghung the
hope the Senators will ask for Janet - suit, It argues that the wives of the
Reno's thoughts on enforcement of  President and Vice President are de -
the Anti-Deficiency Act and the Fed- facto federal workers. The Justice De- -

- eral Advisory Committee Act. Cer- ' partment says the First Lady Is the:
tainly Hillary Rodham Clinton would - “functional equivalent of a govern-
‘be interested in Ms. Reno's views. ment employee.” But If that’s true;, ..
‘These laws currently sit as two flies - Mrs. Clinton’s appointment becomes *

- in the ointment of the Clintons’ plans  the fiunctional equivalent of a viola- .
for health-care reform, due by May 1. tion" of the famous Bobby Kennedy

Essentially, by appointing his wife  statute—the anti-nepotism law that . .
to be the unpaid head of a task force  prohibits government officials from
that refuses to meet in public, it Jooks - giving jobs. to relatives (as JFK did to
as if Mr. Clinton may be violating - his brother), = -
two littie-known but very‘ stubborn - The administration also ma}ntains A

. o federal laws. - that FACA unconstitutionally inter-

) L _ " First, FACA (affectionate!y pro- feres with the President's right to
C ’ ‘ S nounced “focka™ by aficionados of give advice to Congress. What's most

: ’ the law). The 1972 law requires that ironic about this is that throwing sun-
all meetings of advisory committees shine on any and all meetings was -
and subcommitiees must beé open to - one of the great liberal causes of
the public. Its definition of advisory = years back. This “open government”

- .committee is precise: “any commit- movement led to the enactment of
tee, board, commission, council, con-  sunshine laws, such as FACA, in the
ference, panel, task force,. or other -early '70s. A federal judge has said hé - -

" similar group ... which.is ... estab- would rule on the siit this week, —
lished or utihzed by the President.” - ° The: other legal troll under !a 7

. An-‘exception is made for any com-. Clinton: ealth cdre bﬂdge is the
mittée wholly made up of federal offi-  Anti-De Act.

- cers or employees. The First Lady, at - more

_ least until now, has occupled & Xind - ernm

- of political - netherworld—nelther & v

~federal officer nor &: federal em- . e

, ployee. e

Under FACA, meeﬁngs not only " purs
must be open to the public but must g
give advance notice -in the Federal

. Register. Interested parties must be '

. permitted to appear or attend or file
statements. If a meeting Is closed
there has to be an explanation in“ad

. vance. Committee records and-de-

o : - tailed minutes of every meeting must .
- ~ . bemade available to the public. ]

. : President’s secretive health care.
Iorce does none of this. 3

It has never held a fonna!meet

\ mg Its two dozen or §0 working

~groups are staffed by 300 {0400 healt}
care experts whose identities
- White House refuses to' disclase and Anti-Deficiency ‘Act aren't
whose deliberations are kept secret. *'merely inconvenient detalls that the ‘
- Its budget Is unspecified. When asked _pew . administration can roll over.

about the status of those working on j the law of the land, and in
the task force, Whiteé House Préss of the Anti-Deficlency Act .
Secretary Dee Dee Myers -sal : +have a-famous history. Normally, the
.don’t know what the specifics.are and .~way.a President gets around them Is -
who's paid and who's riot paid.” . ave his Attorney General get vy
. . Many health care orgamzations, some language e,xpiamingthemcutof ,
~ thmk the First Lady's task force ..theé‘way. That's what Franklin Roo-
: . needs to come out in the open. In a- - elt did to.the Anti-Deficiency Act

Ve . ' ~ lawsuit filed last month. - three. . when he transferred destroyers to

O ' groups—the Assoclation, of American “What' we're wondering is,
*.Physlcians and Surgeons, the Ameri: “'will Janet Reno be willing to do the
can Council for Health Care Reform’ - same for this President?

—==coPy

Clinton's ap— o
say there Is no rea-
fation that the First

: Mrs Clinton can'tdo |
vices, the RFK anti-nepo- |
,esitclearthatshecant .
emyeithers. . o
‘as they may.be; FACA




SETTLEMENT TALKING POINTS
8/12/94 - 9:00AM

Today, thg/Justice Department entered into an ‘agrecr‘nent to settle the litigation relating to the
release,df documents generated by the Health Care Working Group. The frivolous charges by
the plamtlffs alleging contempt of court by Ira Magaziner have been dismissed.

The Justice Dcpartmcnt is confidcnt that, had this matter proceeded to trial, we would have
prevailed. In particular, the Justice Department is confident that the Administration would
have prevailed on any of the baseless allegations of contempt against Ira Magaziner.
However, because Judge Lamberth had ordered a trial on the merits, we believe that the
public interest is bcttcr served if admmlstratlon officials spend their time working for health

reform.

We are taking this step because it is so important that wc‘complctc the task of cnactiﬁg health
care reform this year. Nothmg extraneous should be allowed to get in the way of this v1tal
task. . ‘ »

The Health Care Working Group was a remarkably opcn process — — far more open than
similar efforts by previous administrations to draft major proposals. Over 500 practitioners
and experts from both within and outside Washington were brought together to discuss and -

- develop policy options. The working group actively reached out for advice from the American

- people, members of Congress, representatives from small and large businesses, state and local
officials and organized health care interests. Within 21 days, a reading room with the
working group's documents, including briefing books and policy papers among other
documcnts, will be opened to the pubhc
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 Q&As
8/12/94 ~ 9:00AM -

Doesn't ioday's settlement ihdicate’that the plaintifﬁs'were ﬁght?‘

- No. The plaintiffs' first and most 1mp0rtant contention, that the First Lady's Health
Care Task Force was subject to the Federal Advisory Committee Act, was found to be
without merit by the Court of Appeals. This settlement today deals with a much
narrower issue, whether the ‘working group was subject to the FACA. The Justice
Department docs not believe that the plamtxffs were right = - none of their claims

‘were cstablished. What happened here is what often happens in civil litigation - -
because the judge decided that a trial would be necessary, it simply became more
coonomlcal to settle the litigation. But, in that settlement, both sides agreed that the

: plamt:ffs allegations had not been proven. Once the judge ordered the trial, a

. settlement was the best way to ensure that Administration officials could focus all of

their cncrgxcs on the real business of passmg hcalth carc reform leglslatmn

Was this so that the First Lady wouldn 't have to tesufy"

No. We had no reason to expect that thc First Lady would have to testify - - this
lawsuit related to the working group. The First Lady was not a member of the
working group. If the plaintiffs had asked her to testify, obviously we would have
relied on the judgment of the Justice Department. ~

Wasn’t this settlement made 50 that Ira Magazmer wouldn't be held in contempt
of ceurt" : ‘ , .

:  No - - that chargc was baseless and ‘was mthdrawn today as part of the settlcmcnt

The settlement was made so that Ira Magazmcr and other administration officials
would be able to devote thcmsclvcs full time to the important business of -passing
health care. :

 Why did the Admlmstrauon use taxpayers money to defend secrecy" Isn t ‘
" today' s settlement a blow against secrecy?

Throughout the lmgatlon, the Justice Dcpartmeni acted out of concern that internal
discussions and deliberations should be protected to encourage uninhibited and robust.
debate during the decision-making process. Congress wrote this principle into law in
the Freedom of Information Act by generally exempting materials relating to such
~ deliberations from disclosure. However, on August 4, after the district court ordered a
- trial to resolve factual issues in the litigation, we entered into settlement discussions so

that the Administration officials involved could focus on the important business 0f

passing health care rcform instead of a politically-motivated lawsult , _




8/12/94~9:00 am

,Q:

A:

| flawed'? Was it really necessary to work in secre::y’P

The Health Caquorkmg Group'was a remarkably open process — — far 1;1
than similar efforts by previous administrations to draft major proposals. Over
practitioners and experts were brought together to discuss and develop policy options.
The working group actively reached out for advice from the American people,

“members of Congress, representatives from small and large businesses, state and local

officials and organized health care interests. The release of these documents will show
that. the process heard from a wide array of interests and individuals, and drew on the
best talents within and outside of thc government. ‘
The p!amm‘fs claim that the workmg group was dominated by managed care
interests, specifically representatives of the Robert Wood Johnson and Kaiser .

'Foundations Whatsyour response?

To claim that the workmg group or its recommendations favored managed care
interests is absurd on its face. The membership of the working group incorporated

‘views as diverse as single payer to-those that called for'a completely market-oriented

system and everything in between. The only working group participants with any
connection to the RWJ Foundation were six individuals — - out of over 500 - - five
of whom were actually members of Congrcssmnal staffs. And, the President has
always been committed to preserving and increasing families' choice of health plans
and doctors - - that's why the Health Security Act included a requirement that
everyone had to have the choice of enrolling in a fee—for~service plan. And why-
every managed care plan had to offer a point-of-service option.. A group dominated
by managed care intcrcéts would not 'havc come up with these kinds of -prdposals.

The government has spent a lot of money on this case ~ ~ $229,000 is a lot of
money to settle a case, not to mention the millions of dollars you spent on the

workmg group 1tself How can you defend taxpayer money paymg for all of this?

The payment of some fees and costs by the govcrnmc;nt as part of a scttlcment_ is not
unusual. The amount is well within the normal range in this type of case. Tying it
up now would be cheaper than if we proceeded with a lengthy, costly trial. And, the

- numbers that the plaintiffs are throwing around the newspapers about how much the

working group cost are ridiculous.
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Draft Thurs. 12:00 PM 3 )+ /G4

, o Today the administration advised U.S. District Court Judge Ro e
Lambert that it is prepared to settle the litigation relating to the release of
documents generated by the Health Care Workmg Group.

: * We are conﬁdent that, had this matter proceeded to tnal and the court of -
appeals, we would have prevailed -- as we did last year, in the Appeals Court, on
the twelve member task force chaired by the First Lady. Now that Judge Lambert '
~ has called for a trial, we believe that the public interest is better served if ‘
administration officials spend their tlme workmg for health reform, rather than

ﬁghtmg obstructmmst lawsuits.

: % We are taking this step because it is so 1mportant that we complete the
task of enactmg health care reform this year. Nothing extraneous should be
allowed to get in the way of this vital task. : .

* The Health Care Task Force was a remarkably open process -- far more
open than similar efforts by previous administrations to draft major proposals. It
 was always understood that the health bill would be taken up by the Congress, in .
a very open process, and that is exactly what has taken place. We heard from all
sides, and the plans now being considered in the Congress are the better for it.

, ~ * The plaintiffs had other, frivolous charges -- e.g., that Ira Magaziner was
in contempt of court. That is utterly untrue, and any settlement will not mclude
any concession by us on these anc111ary pomte

, Chﬁt./,lu, @/ML«:WAS)
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‘establish workmg groups of health care expcrts and practitioners to examine our oomp
health care system and to prepare policy options that would guarantee private insurance to all
' Amcncans and would bring spiralling health care Ccosts- under control.

Drawing from a wide breadth of experierice, both inside and outside Washmgton, over 500
people were brought in to participate in the working group and to develop policy options for
consideration by the Taskforce. The workmg group encompassed federal government
employees from the Departments of Treasury, Health and Human Services, Labor, Commerce,
Veterans Affairs, Defense, and the White House. It reached out to include Congressional
staff, staff from state and local govemments and other experts in the health care arena — -
doctors, nurses, health policy experts, and others.. The working group brought together the

- opinions and expertise of people supporting a Canadian-like single payer system and those

. supporting a more market-oriented approach. Some .working group members brought '

“expertise in designing insurance and market reforms; others were knowledgeable in how to
improve health care quality and information flow, designing benefits packages, developing

- long term care home- and community-based programs; still others with knowledge in the

areas of antitrust, malpractlcc and ways to control the burgcomng growth of hcalth care costs

The working g:oups cxpanded over time, as COngress askcd that their staff be included and as
the scope of the research encompassed areas requiring additional input. In total, the working
groups held over 1,000 meetings on a whole range of subject areas. :

- To challenge the assumptmns and the rccommendanons of tbe workmg group, peo;)le outside
: thc working group process were brought in: o ,

e . 14 panels of consumers came in to share their concerns and msxghts and ask
qucsnons of the working gmup mcmbcrs S

* A hcalth professional review group and outreach groups of doctors, nurses,
public health officials, hospital administrators, pharmacists and others reviewed

and commented on policy options dcveloped by the workmg group.

° Audit teams who critiqued and questioned assumptxons and Optxons, including a
group of actuaries who reviewed the validity and assumptions behind the
numbers, a group of administrators and health plan executives who critiqued

“whether the recommendations would meet the test of those who would have to
implement them, a group of attorneys who reviewed the legal ramifications, a

| group who reviewed. the impact on minority populations.




* with over 1,100 interest groups over the course of the development of the Health S
S Act. | : ' - ‘

"Based on mectings and accessibility, it is difficult to imagine a more open,. inclusive,
decision-making process for a major public policy issue it Washington." (*Well-

Healed: Inside Lobbying for Hcalth Carc Reform”, The Center for Public Intcgﬂty, -

1994, p- 26)

~ "Members fell they have been kept abreast of the work of the president's Task Force

on National Health Reform...in February, just after the task force had formed, it made

- a concerted effort to keep members of both parties informed...there are lunchcons,
_ there are breakfasts, there are other meetings in different settings — in committees, in

the caucus. Several times a week you have that opportunity to meet with someone

- from the administration..." ("Clinton Task Forcc all Ears On the Subjcct of Overhaul,”

Congrcssxona Quarterly, May 22, 1993)
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. 'Q&As -

A ' : g L}

Why weren't there any doctors involved in the process? Why wasn't the A}\ﬁ@ o dg: /-
consulted? R S - ‘

In fact, doctors were involved both as members of the working group and as part of
the Health Professionals Review Group and other outreach groups that critiqued the
working group's policy options. The AMA, along with other physician groups such as
the American College of Physicians, the American Academy of Pediatricians,. the
American Academy of Family Physicians and other physician groups met w1th
.mcmbcrs of the task force and the working group several times:

"Contrary to recent press reports, the Amcrxcan Medical Assocxanon is plcascd to have
reccived several opportunities for input on the health system reform plan being
developed by the White House Task Force " (Lctter from the AMA to Hillary Rodham
Clmton March 30, 1993) : « ‘

-The American Association of Physicians and Surgeons claims that the working group
" was dominated by managed care interests, specifically representatives of the Robert -
~ Woods Johnson and the Kaiser Foundation. What's your response? ‘

First of all, to claim that the working group or any of its recommendations showed a
leaning toward managed care interests is absurd. The membership of the working
incorporated views as diverse as single payer to those that called for a completely -
market—oriented system and everything in between. And, the President has always
been commited to preserving and increasing families’ choice of health plans and
~doctors — — that's why the Health Security Act included a requirement that everyone
" had to have the choice of enrolling in a fee—for-service plan. And why every plan
had to offer a point—of-service option which enabled consumers to see doctors outside
of the network. A group dominated by managed care interests would not have come
up with these kmds of proposals.

What about the Robert Woods Johnson Foundation fellows - they clearly represent

- special interests, yet you classzﬁed them as. government employees?

It's true that there were a handful of RWJ fellows on the working group who were
employed by Members of Congress. Congressional fellows are bound by the Senate
- Code of Official Conduct and are trcatcd as "cmployccs of the Senate as a result.

every member of the workzng group was a ﬁzll time




the NFfB; the HIAA and the Fedéfation of American Hea!th.Systems?, ‘

- The plamnffs a!lcgc that every person that ever met with a working g,roup mcmbcr 1s
automatically part of the working group. To assert that someone who comes in for a
single meeting or a couple of meetings at the White House is automancally part of a

working group is ridiculous. That's like asserting that cveryone who testified in the
task force hearings were part of the task force. Dr. Jane Orient, President of the
AAPS testified before the Task Force. We d(mt supposc Dr. Orient consxdercd herself -

part of the Task Force.
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' BACKGROUND :

LITIGATION INVOLVING THE HEALTH CARE TASK FORQ
AND THE INTERDEPARTMENTAL WORKING GROUP

The Court of Appeals Hel& .
That the Health Care ‘Task Force
‘Was Not Sub1ect to the FACA

In early. 1993, ‘three plalntlffs opposed to the President’s
health reform efforts alleged with great fanfare that the
President’s Task Force on National Health Care Reform -- the 12-
member body chaired by the First Lady and composed of " Cabinet
Secretarles and senior White House staff -- was subject to the
Federal Adv1sory Committee Act ("FACA"). U.S. District Judge
Royce Lamberth ruled in the plalntlffs' ‘favor.

S The United States Court of Appeals for the Dlstrlct of
Columbia Circuit, however, reversed Judge Lamberth’s decision and
‘held that the Task Force was not subject to the FACA. In a June
1993 opinion, a panel composed of three Reagan—app01nted judges
‘unanimously rejected the plaintiffs’ arguments about. the Task
Force. The Task Force, which terminated in May 1993, acted in
full compliance with every appllcable law.

‘thlgation in#olving the separate
lnterdenartmental working group

Separate and distinct from the Health care Task Force was an
interdepartmental working group that gathered information and
developed optlons for the Task Force. The interdepartmental
working group, which ended its work in May 1993, ultimately had
over- 500 members. , ‘

When the pendlng'lltigatlon was iﬁltially in the dlétrict
court in the Spring of 1993, District Judge Lamberth held that
the 1nterdepartmental worklng group was pot subject to the FACA.

~ On appeal, the Court Of App als held that whlle the
" interdepartmental workingfindeed appeared not to have the

characteristics of a FACA committee, jt—would be necessary to
conduct further fact-—findmg of thtructure, purpose and
personnel to confirm the group’s sta e Appeals Court -

therefore remanded the case to the district court solely to
address the status of the interdepartmental working group. All

issues relating to the separate Health Care Task Force were, as

- discussed above, resolved by the Court of Appeals in the
government’s favor.
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ihe_district court held only that a-
‘trial is necessary to resolve factual
1ssues relatlnq to the. worklnq group

- In April 1994, the plalntlffs in the pendlng 11t1gat10n made
a-motion for summary judgment -- i.e., a motion for the court to
rule 1n the plalntlffs’ favor on the merlts

: This past month, District Judge Lamberth re]ected
~plaintiffs’ motion, and held that the plaintiffs had failed to
establish that they were entitled to a judgment that the .
-1nterdepartmental group was subject to the FACA. The Justice
Department argued that the factual record was sufficient. to
establish that the plaintiffs’ claims should therefore be
dismissed. Judge Lamberth decided, however, that a trial should
be held to resolve the facts that the plaintiffs had, to date,
been unable to prove. ) _

While the plalntlffs employed a press. strategy of claimlng a
““victory," the truth is that the district court denied the
plaintiffs’ motion for a judgment on the merits. The Justice

. Department explained why it was unnecessary to conduct further
‘fact finding, but we are, at the same time, confident that any
further fact-finding would establish that the plaintiffs’ claims
about the working group - -- just like their claims last year

‘. against the Task Force -- are entirely without merit. .

Plaintiffs allege that Ira Magaziner
should be held in contempt of court

Plaintiffs have made assertions -- wholly unsubstantiated to
date -- that Mr. Magaziner made misrepresentations to the court
" in the Spring of 1993 about the. composition of the
interdepartmental working group. Plaintiffs have alleged that
.'Mr. Magaziner should therefore be held 1n contempt of court.

-Neither Judge Lamberth, nor any other court, has made any
finding that Mr. Magaziner should be held in contempt. Indeed,
the Judge was unwilling to grant plaintiffs’ motion for a
contempt finding. Instead, the Judge said that because contempt
charges are inherently serious, he wanted to wait until after any
further fact-finding before making a final decision about
plaintiffs' charges against Mr. Magaziner.

Throughout this litlgation, the plaintiffs have made
unsubstantiated assertions -- for example, an assertion in 1993
that the Health Care Task Force had shredded some of its
documents. Although Judge Lamberth allowed the plaintiffs to
make those assertions and even entered an order based on them, he
.promptly withdrew the order after the Justice Department was
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- The gharges agalnst Mr. Maga31ner are 51m11arly baseless and

nonsensi al. -The plaintiffs allege that Mr. Magaziner made

\ ¢' misrepregSentations to the court by clalmlng in March 1993 that
{?7all ofrthe members of the working group were either permanent

al employees or ‘special government employees. Mr.

- Magaziner’s statements were completely accurate,

_— the Justice Departmeﬁt has shown in its court papers
that the actual members of the working group were, in
fact, either permanent or special government employees;

-- Mr. Magaziner’s declaration explained 1ﬁ'unamb1guous’
terms that the working group members were assisted, in
full compliance ‘with appllcable law, by non—employee
consultants,

- Vthe Justlce Department ‘has shown in 1ts court papers.
.that it is the plaintiffs who have themselves
misrepresented the membership of the working group by

. seeking to include as '"members" many of the various and
; diverse outside parties with whom Mr. Magaziner and ’

‘ other working group members consulted. For example,

*plalntlffs treat as "members"™ of the working group:?

¢ a group of professors who attended one meeting to
- give input on medical malpractice issues;
. ¢ several individuals ‘who attended one meeting on
EE AIDS; and
1. '
f ¢ ;»actuarles who attended a 51ngle meetlng to glve

input on actuarial issues.

- The plaintiffs hava told the press,that the Justice

Department has now “conceded" that the working group membership

- included non-federal employees. This is simply untrue. The
Justice Department has maintained from the outset that, as set
forth in Mr. Magaziner’s March 1993 declaration, the members of
the working group were either permanent or special government’

‘ employees. The Justice Department continues to maintain this

| position, : - ' o '

: ’ However, the Court of Appeals held in its June 1953 decision -
+ that the fact that the members of a working group are limited to -
permanent and special government employees is no longer '
- - sufficient, in and of jitself, to establish that the group is not
subject to the FPACA. The Justice Department therefore has
advised the Court that it would pursue the different legal .
argument called for by the Court of Appeals -- namely, that the
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rportedly "dominated" by certain spec1al interest groups,

i as the Robert Wood Johnson Foundation. In fact, the Justice
Department. has already shown these charges to be baseless. For
- example, the only working group participants with any connection
to the Robert Wood Johnson Foundation were six individuals -- .out
of over 500 --. five of whom were actually members of ’
Congressional staffs who had been hired pursuant to the Senate
Code of Official Conduct and. assigned by Members of Congress to
work on the interdepartmental working group.. The sixth
.1nd1v1dual was hired by HHS to partlclpate in the worklng group
as a special gOVernment employee. o

Indeed, the working group sought to incorporate a wide range
- of expertise and views. The plaintiffs themselves had an
opportunity in 1993 to give direct testimony to members of the
Health Care Task Force. No one group or type of group
"dominated," or could have had an opportunlty to domlnate, the
1nterdepartmenta1 working group - and none did.

The Flrst Ladx

When Judge Lamberth held that a trlal would be held on.
issues related to the interdepartmental working group, plaintiffs
~- though not the Judge -~ promptly advised the press that the:
First Lady would be called as a- witness. ; _

The government is aware of no grounds why testlmony by the
First Lady would be relevant to any of the working group issues
now pending before the court. All issues relating to the First
Lady and the Health Care Task Force were resolved by the Court of
Appeals in June 1993, when it ruled that the Task Force is not

subject to the’ FACA.

Indeed, until Judge Lamberth’s most receﬁt ruling, the.
- plaintiffs never even suggested that any matters involv1ng the
First Lady were relevant to thelr clalms.

. Of course, if plalntlffs were to make a showing that the
First Lady’s testimony would somehow be relevant, the government
would be prepared to consider that request, and the White House
will follow the Justice Department’s guidance on how to respond.

.o
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did the Court rule today?

ourt denied the plalntlffs' motlon for a ruling that
00-plus member interdepartmental working group was
subject to the Federal Adv1sory Committee Act. The court
cluded that further fact-finding would be necessary
efore any decision. could be rendered on the merits of the

' plalntlffs’ clains,

The Court also refused to rule in favor of plaintiffs on -
several collateral motions, including motions that
government officials had made misrepresentations to the
Court. The Court said that the record was insufficient at
the present time to rule in plalntlffs' favor on those

',motions.

But the plaintiffs are characterizing this as a viotory.

The court denied plaintiffs’ motion for summary judqment on
the merits, and refused to grant plaintiffs’ collateral
motions. The plaintiffs obtained no relief. We are aware
of no theory under which today’s proceedings could be

'Characterized as a victbry for the plaintiffs;‘

- But won’t the plaintiffs now get to take depositions and

have a trial?

The Court has made no final determinations at the present
time about the exact nature of any further proceedings 1n
this case. We are confident, however; that any further

fact-finding will conflrm that the government 1s properly

~entitled to )udgment 1n its favor. .
.WOn't the plaintiffs now have an opportunity to call the

First Lady as a trial witness?

No. Last year, the Court of Appeals resolved all issues
relating to the First Lady and the Health Care Task Force in
the government’s favor, when the Court held that the Task
Force was not subject to the Advisory Committee Act.

‘The sole issues in this case now 1nvolve the separate
 interdepartmental working group, and the First Lady has

nothing to do with this stage of the litigation. There is
absolutely no legitimate basis for any involvement of the

"First Lady at this time.

Didn’t the court today also deny the government's motion for -.
summary judgment? o : o

Yes. - But the court merely held that further fact finding
was needed on the issues raised in the case, It is the:
plaintiffs who are seeking relief, and no relief has been

granted to them S




The Jcourt only stated that the record was 1nsuff1c1ent at

the/ present time to support plaintiffs’ request for a

.-ebntenpt order. The Justice Department made clear in its

~oral argument today and in its written court papers that Mr. .
Magaziner’s representations to the court ‘have been entirely .

accurate, and we are confident that any further fact-finding

will only conflrm the accuracy of- hlS statements im thls o

case.
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3dsked about special government employees or;consultants,
can respond (a) that as the Court of Appeals noted, it
‘Yhe function of the worklng group that is the principal
e, and it did not act as an advisory committee to the
sident; (b) if asked by the district court, we will be
_.~Prepared to make a showing that the membershlp of the
working group was structured to be consistent wlth all
appllcable laws. :
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DRAFT FOR DISCUSSION
TALKING POINTS ON- HEALTH CARE TASK FORCE COURT ORDER

The court today ordered that all documents from the Task

Force be preserved. But the Task Force has been preserving '

all documents from the. beginning. The court acknowledged
this in its order and essentially affirmed the status quc.,-

What'about the documents that have'allegedly been
shredded as reported in the Washington Times?

There was an‘unsubstantiatédfétory in the Washington
‘Times which is being investigated. The court made no

findings regarding the shredding of documents.

‘Has the Task Force really ended? The plaintiff’s lawyer

showed a letter dated June 5 that talked about the Task
Force.

The Task Force cohpleted its work at the end of May.
The letter contained an erroneous reference to the Task

Force.
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TALKING POINTS ON HEALTH CARE TASK FORCE CASE

- The Court of Appeals ruled that the Health Care Task Force
Aas not subject to the Federal Advisory Committee Act. .

2. In so ruling, the Court of Appeals found that First Lady
"Hillary Rodham Clinton is a "full time officer or employee
"of the federal government" for purposes of the Act, and
‘therefore her role as Chair of the Task Force did not
'»trlgger appllcation of the Act.

3.  The rullng means that the Task Force was never subject to
' requirements that its meetings be open to the public or. that’
1ts documents be publlcly disclosed.

4. The Court of Appeals also sent a separate part of the case
’ back to the district court to determine the status of the
interdepartmental working group that prov1ded 1nformatlon
ﬂfand options to the Task Force.

5. However, the Court of Appeals did not hold in any way that
the working group was subject to the Advisory Committee Act.
Indeed, the district court found that the working group is
not subject to the Act. The Court of Appeals merely held
that insufficient evidence had been presented for the
,dlstrlct court to have reached a flnal determlnatlon on that

issue.

6. In its original holding, the district court found that the
interdepartmental working group is not subject to FACA
‘because it was the Task Force, ‘and not the worklng group,

‘ that advised the Pr951dent :

7. At this point, the district court will determine what
' ~additional factual 1nformat10n is needed before a final
decision can be rendered on the 1nterdepartmental worklng

© group.

8. We believe that ‘under the standards articulated by the Court
' of Appeals, the government will be able to demonstrate that
the working group, in fact, is not subject to FACA. The
Court of Appeals noted that "it is a rare case when a court
holds that a particular group is a FACA advisory committee
over the objectlon of the executive branch."

9. The working group -- whlch like the Task Force itself, has
now. ceased operatlon -- was a disparate group of several ‘
hundred persons. The Court of Appeals has stated that in
any further proceedings regarding the working group, the
district court should evaluate its purpose, structure and

the nature of its comp051t10n.
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February 3, 1993

MEMORANDUM FOR HOWARD PASTOR
Assistant to the Presxdent
and’ Director for Leglslatlve Affairs

FROM: - VINCENT W. FOSTER
: Deputy Counsel to the Pr651dent

STEPHEN R. NEUWIRTH
Assoc1ate Counsel to the Pres:dent

‘RE: = . ~Heaith care Task Force'

| . President Clinton has received a letter from
Representative Clinger of the House Committee on Government
Operations, in which Representative Clinger asserts that the
Federal Advisory Committee Act applies to the President‘s health
care task force. o )

The-COunsel's'office,has prepared the attached draft
letters in response to Representative Clinger's inquiry. We
understand that the President wishes to respond personally to all
.correspondence from members of Congress. ‘Therefore, we have
prepared a brief response from the President, as well as a
separate letter from the White House Counsel responding to the
legal issues Representative Cllnqer has raised.-

A copy of Representative Clinger s letter is also
-attached.

: Mrs. CIinton has suggested that the Chairman of the
Government Operations Committee be contacted to inform him of
Representative Clinger's letter and our response. Mrs. Clinton
proposed that her chief of staff, Maggie Williams, might be an
appropriate pérson to make such contact..
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DRAFT

February 3, 1993

The Hon. William F. Clinger, Jr.
Committee on Government Operations
Congress of the United States
House of Representatives ‘
. 2157 Rayburn House Office Building
Washington, D.C.. 20515-6143 :

Dear Representative Clinger:

‘Thank you for your letter of February 1 concernlng my
health care task force. I appreciate your support of my efforts
. to formulate a national health care policy. It is my intention
to develop a plan for high quality, affordable health care for
all Americans, and I have asked the health care task force to
help me develop 1egislation for comprehensive health care reform.

~ I have referred your questions concerning the’ Federal
Advisory Committee Act to Bernard Nussbaum, the White House
Counsel. Mr. Nussbaum has prepared a letter addressing your
concerns, which he will deliver to you under separate cover. ' I
" have also asked Mr. Nussbaum and his staff to be available to
answer any further questions you may have on legal issues
‘relating to the health care task force.

- Sincerely,

william J. Clinton o
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February 3, 1993

The Hon. William F. Clinger, Jr.

Committee on Government Operations:

Congress of the United States
House of Representatives

2157 Rayburn House Office Buxldlng

washington D.C. 20515-6143

Dear Representative Clinger' 

» The Preszdent has asked me to respond to your letter,
dated February 1, 1993, concernlng the Pre51dent‘s health care

task force.

L : The President has selected the First Lady, Hillary
Rodham Clinton, to chair the health care task force. _In addition
to the First Lady, the task force currently includes the .
‘Secretaries of the Treasury, Defense, Commerce, Labor, Health and
Human Services, and Veterans Affairs; the Director of the Office
of Management and Budget; the Assistant to the President for
Domestic Policy; the Assistant to the President for Economic
Policy; the chair of the Council of Economic Advisors; and the

. Senior Advisor to the President for Policy Development

The task force has not yet held a. meeting, although »
members of the task force were present on January 25 when the
President announced the formation of the task force and defined
its mission. The task force is planning to hold some public
meetings in the future. Those meetings have not yet been .

scheduled.

. As the President announced on January 25, the Senior
- Advisor to the President for Policy Development will lead an

interdepartmental working group which will gather information
for, and provide information to, the task force. The working
group will consist of government employees, and will consult with
a wide range of citizens in the public and private sectors. The
task force, in turn, will review information provided by the -
working group and make recommendations to the President.

e It is our opinion that the Federal Advisory Committee
Act ("FACA") does not, and was not intended by Congress to, apply .
'~ to the health care task force. The participation of the First -
- Lady on the task force does not trigger application of the Act.
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‘Finally, we appreéiate your intention to introduce

legigfation to amend FACA to provide that the Act is not _
triggered by the participation of the spouse of the President or

'Eﬁe spouse of the Vice President on a committee or task force

making reconmendations to the President. We believe, however,
that the existing statute already provides for such a result,

. Please feel free to contact me, my deputy Vincent
Foster or Stephen Neuwirth of this office, should you require
further information in response. to your inquiry. , N

Very truly yours,

Bernard W, Nussbaum
Counsel to the President’
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@ungre.ss of the Enited States |
| Houst of Representatives

COMMITTEE ON GOVERNMENT OPERATIONS
- 2187 Ravsurn Houat Oracy Bunbixg
'Walwinaton, DC 205156143

February 1, 1993

‘The Honorable William J. Clinton
President of the United States

The White House
Washington, D.C.. 25000

Dear Mr. Presidcnt:

o It is: with concern tnat I have reviewed recent news accounts
suggesting the violation of the Federal Advisory Committee Act, 5
U.8.C. App (1988), by your Task Force on Health Care. The purpose
of this laetter is to seek immediate action to ensure no further .
violation of federal law until such time that the task force is
exempted from the Act or that it is restructured to render the Act -

nonapplicable

The Federal Advisory COmmittee Act (FACA) requlates the
formation and operation of advisory committees by federal agencies
in the Executive Bran¢h. It is deliberative bodies such as this
task force, which include membership from both within and ocutside
government, which the Congress sought to bring into the sunshine
through the enactment of FACA.

' FACA darines "advisory committee® to include, inter alia, any
group (1) established by the President, (2) in the interest of

- obtaining advice or recommendatjions, and (3) not composed wholly ot
full-time federal officers or employees. It appears that tha Task
Force on Health Care meets this definition, as it was established
for the purpose of obtaining a consensus on recommendations for
health care reform legislation and is chaired by an individual who
is not a full-time federal otticer or employee.

~ Once an organizatien satisfies tha statutory definition of
advisory committee, all meetings must be advertised in advance
‘through the Federal Register and held open to public observation..
Furthermore, all records, transcripts and drafts prepared by the
committee must be made available to the publie. :

' To ny understandan, the Task Force on Health Care held its

- first meeting during the week of January 25, -1993. 1In violation of
the statute, the task force had neither filed a charter with the-
General Services. Administration nor allowed the public to attend
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Clinton:

its first formal meeting., Furthermore, White House press secretary
‘Dee Dee Myers has indicated that such meetings "will continue to be
.closed throuqhout the development of the policy.

As the Republican Chairman of ‘tha House Committee on
‘Government Operations, with sole jurisdiction over FACA, I must amk
that you take immediate steps to ensure that no further violations
~of this Act occur. <Compliance can be achieved by chartering the
;task force with the General Services Administration and making each
of its meetings open to the public following sufficient notice in
the Federal Register. You may otherwise wish to submit legislation
to Congress seeking an exempt1on for this task force from the FACA

provxsions.

« I have also asked the minority staff on the House Government

- Operations Committee to conduct a further inquiry to ensure that ne
further violation of FACA occurs and that no other. federal statute
has been viclated through the conduct of these mestings. To asaist
us in this investigation, please make available to my committee

~ staff a list of past and future meeting dates of the task force
along with the names of the participants at each meeting. g

Let me say in cloainq tbat while I am concerned that neo
further violation of federal law occur, I am quite suppcrtive of
your efforts to formulate a policy to solve the nation’s current
health care crises. In fact, I am introducing legislation this
week which will include the spouses of the President and Vice
President under the definition of full-time federal officer for tha
‘purposes of FACA. It is within my support of your efforts,
however, that I urge you to take steps to ensure that health care
refornm policies are developed in full compliance with all tedaral

laws and raqulations.

, Please contact myself or ask your staff to contact Kevin Sabo,
my committee counsel, at 202-225-2738, if you require further-
intcrmation regarding this request. ‘ _

Sincerely

‘William F. Clihger, Jr.
Republican Chairman



‘THE WHITE HOUSE
WASHINGTON

FEBRUARY 5, 1993

DEPUTY ASSISTANT TO THE PRESIDENT -
AND PRESS SECRETARY

' MEMORANDUM TO: LISA CAPUTO .

'FROM: VINCENT W. FOSTER N\
| ~ DEPUTY COUNSEL TO THE PRESIDENT

RE: HEALTH CARE TASK FORCE - FACA

Folléw1nq your interview by the New York Tlmes, I recelved a

‘call from Julian Epstein, Majority Staff Director of the
Committee of Government Operations, relating his interviews with

- the New York Times and the Washington Post. His response is that
the staff was "very skeptical" whether FACA applies. 1In any
event, they consider it a minor technical matter, not a-
substantlve one, which can be worked out by White House counsel.

He further volunteered the ﬁlllingness of the Committee to
propose clarifying language, and 1ndlcated he felt 1t could be
pushed through in a couple of weeks.

cc: Hillary Rodham Clinton
- George Stephanopoulos
Dee Dee Myers .
Bernard W. Nussbaum
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TERNAL REVIEW DURING-
EMFLOYMENT

maintain effective contruls over usc of appointecs dur-
ing employment. Control measuses must include fre-
quent reviews, generally quarterly, to assure that in
_each case the:
(1) duties performed are suli thuse of an cxpcri or
consultant;
©(2) time limits we tring observed:
- (3) documentation is kept current; and
{4) duties of record are actually being performed.
b. Exclusion from quarterly review. An agency
- may exclude from a guarterly review caperts and con-
sultants who have wnrkod for O days or Jess during the
fuarer cavered. .
c. Documentation of revlew Esvhi quartedly review
is to be appropnatcly documented and the record re-
tained for OPM exumination, which usually will be

performed at the time of the neat onsite evaluation. The

record of review, signed by the director of personnel or
his superior, should describe the conduct of the review,

summarize the findings, and describe the actions taken

o correct any deficiencies noted in the review. If, in a
quarterly review, an agency decides to use all or some

part of the exclusion in paragraph b, it should jnctude

in the record of review a statement describing the extent
of the exclusion. Records of reviews #re’to be retained
unti] examined by OPM.

A-3. INTERNAL COMMUNICATIONS

Each agency is required to communicate at least

annually to its appointing officials rejevant highiights

of this chapter. Communications may be in such forms
" as wriften issuances, orientation sessions for new man-
agers, executive staff meetings, and training modules.
They should include:

(1} An cxplanation of what is permitted under !an
and instruction and what is nu;

(2) Advice on the impuortance of careful work fcrce
planning;

(3) Assurance that agency persomrei officials will be

- available 1o provide advice and assistance on appropri- -

ate staffing methods;

(4) A description of alternative appointing au-
thorities, which, depending upon circumstances,

could be imore appropriate than the expert and con-
~ sultant authority for meeting the azoncy's needs:

(5) A reminder that improper appointment under the

expert and consultant authority is a violation of law, -

Inst, 278
January 22, 1982

a. Quarterly review: Agencies are required ol

CHAPTER 304, EMPLOYMENT OF INDIVIDUAL EXPERTS AND CONSULTANTS

representing an illegal exception from civil service
apmmtmem and classification laws.

-4, DOCUMENTING EMPWYMENT

a. Fureach e;pert or consultast cmpioycd. f uf%-time

or part-time or intermittently, whether emplayed by

ppolatment or by cuntract, paid or unpaid, and under
any authotity employed, cach agency must establish an

- Official Personne! Folder. The foldér must contain the

following, filed in accundance with chapter 293:

" {i) A description of the position in enough detail to
show that the position actually requires an expert’s ot
consullant’s services;

{2) A Standard Form 171 or a dcscr:phon of t!'u:\

appointee’s backgmund and qualifications in enough
detail o shew that they fit-him (her) for the position:

A descnpnon of any regularly scheduled wur of

duty for a less than full-time employce;

{4} A Standard Form 50, Notification of Personne!
Action, showing the employment;

-(5) A Standard Form 30 showing tenninazon of the
employment;

(6) Certification that a statemnent of employment and |

financial -interests has been obtained and it has been
determined that no conflict of interest exists; ,

(7) For all appointments, reappoiniments, and ex-
tensions of appointments for experts and coasultants,
certification that requirements conceming the appoint-
ee’s qualifications, pay documentution, and use of the
appointing authority have boen met.

(8) For all reappointments of interminent cxperts
and consuliants, the number of days worked in the
previous service year.

(9) Certifications requiced by sections 1-3c(3) and
A~ of this chapter.

b. The agency should obiain from each expen, con- .

sultant, or adviser a Stastement of Employment and
Financial Interests at the time of formal employ ment
{see section 1-9}. Those who have executed this state-

ment, and who are reappointed immediately fullowing

separation, may, at the agency’s option. be required to
execute @ new statement of to catify that the original
statemnent is currently coerect. In any case, the state-
ment should be kept current as long as the cmployec is
on the apency’s rolls. New entrwit, annusl, and termi-
nation SF 278 public financial disclosure forms should
be obtained from each individual meeting the reporting
requirements of 5 USC app. 201.

(1) Agencies will be responsible for safeguarding the

_contents of the Statement of Employment and Finan-

cial Interests. Only those employees using the state-
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nnection with their official duties should be

requirements-of 5 USC app. 205.
"(2) Agencics should retain the Statement of Employ-
ment and Financial Interests for no fess than five years

- following the employee’s sepacation from the apency.

SF 274 public financisl disclosure forms should be
retained and mude avallable to the public for a period of
si5 years atter receipt of the furms.

Federal Personnel Munuxi

e 4 41

d uccess to it. SF 278 public Anancia! disclosure
forms shoulu bz aintained in accordance with the

A

‘A-8. REPORTING DATA TO OPM'

For cach expert or consultant employed, the agency.
must report all personnel actions required to be docu-
mented on SF 50 by FPM Supplement 296-33 to

OPM’s Central Personnel Duta File (CPDF). Submis-

sions should be in wccordance with the instructions in
FPM Supplement 298-1 using the appropriate data

element codes, especially the pay plan, contained in

FPM Supplement 292-1. '

Iost, 78 .
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MEMORANDUM

PETER PAPPAS
' GARY GINSBERG

LIZ FINE
FROM: WILLIAM H. KENNEDY IIT
RE: . VETTING

DATE: MARCH 24, 1993

As 'you do your vets, be sure to note for further inquiry
. before the "intent to nominate" announcement any information
‘revealed on the PDS or revealed in the interview that indicates
the nominee was either registered as a lobbyist or has done any
work for foreign interests, such as governments, corporations,

individuals or the like. 1In this area, get as much detail as you-

-can and come to me for followup.

I attach a WSJ newpaper article on-a nominee that indicated
on his PDS he had represented the principals indicated in the
article; we did not catch it from a conflict of interest
standpoint. :

Please concentrate on this; let me know if ycu have any
questlons. ‘ '

whk/s
cc: Everyone

CLINTON LIBRARY PHOTOCOPY




Tarullo, Mexican Ad;é‘é’é’r‘-bﬁﬁ Nafta, J

By Asra Q. NOMANI
Staff Reporter of THE WaLL STREET JOURNAL

WASHINGTON - President Clinton is

* expected to choose Daniel Tarullo, a law-

yer who worked for Mexico in it3 trade
talks with the U.S., as—atop official over-
seeing the State Department s trade of
fice.

" The appointment would come at a deli-
cate time as U.S., Mexican and Canadian
negotiators try to hash out side deals for

.the North American Free Trade Agree-

ment, which would dismantle many trade
barriers between the three countries. U.S.
activists concerned about various aspects
of the trade act said privately that Mr.
Tarullo's past work presented a potential
conflict of interest. .

Lori Walach, director of international
programs at Public Citizen, an environ-

- mental - advocacy group critical of the

North American' trade agreement, said,
“It's .absotutely: disquieting when the
whole U.S. national interest is in the

- purview of someone who just days before
- was representing the whole national inter-

est of a foreign government.”
Mr. Tarullo’s law firm, Shearman &

Sterling, has been advising MeXico's Min—

{FFy of Commerce and Industrial Develop-
inent since early 1931 on negotiations for.
the trade pact. The ministry has an office

“here that works with Shearman & Steriing

lawyers, including Mr. Tarullo.
The 40-year-old Mr. Tarullo is expected

to be named the State Department's assis-

tant secretary for economic and business .
affairs, which would include responsibility
for its trade office. In that post, he would
also deal with the world trade talks and
other issues related to the General Agree-
ment on Tariffs and Trade. While U.S.
Trade Representative Mickey Kantor and
his office take the lead in trade negotia-
tions, the State Department and other
agencies weigh in with their own analyses

. ‘and tatking peints.

A State Department official said Mr.
Tarullo indicated that he wasn't one of the
firm's chief iawyers working on the free

‘trade pact. but handled specific legal is-

sues as they arose. The. official said that
Mr. Tarullo offered to recuse himself from

all further talks on the North American

agreement, but said that the length of time

- for the recusal hadn't been determmed

The expected appointment of Mr.
Tarullo could cause some discomfort for
the Clinton administration, following cam-
paignstatements by Mr. Clinton criticizing

- the revolving door through which lawyers

and lobbyists for foreign interests take’
U.S. government posts that involve their

“former clients. Those criticisms, echoing

statements by independent presidential
candidate Ross Perot, haven't stopped the
appointment, however, of other lawyers
and lobbyists to key posts in the adminis-
tration.

U.S. unions may consider Mr. Tarulio

Is Expected to Run U.S. Trade Office

an asset in the:r battle for labor protec-
tions to accompany the free trade agree-
ment. He is considered a strong proponent
of linking free trade negotiations to job
creation and retraining. . .

He received trade experience in the
Carter administration, where he helped
revamp antidumping regulations as an
assistant to Robert Herzstein, who-is now
Shearman & Sterling's chief lawyer for
Mexico. Mr. Tarullo also worked with
Labor Secretary Robert Reich in advising
Michael Dukakis's 1988 presidential cam-
paign. '

Mr. Herzstein defended Mr. Tamllo s
work at Shearman & Sterling, .saying,
“Dan’s legal work was part of a legitimate
process inherent in our government sys-

. tem and consistent wnh our national inter-

est.”
Mr. Tamne declmed to comment on the
matter.

White House Gives
Lower-Ranking Post

To Health Adviser

. By o WaLL STREET JOURNaL Staff Reporter

WASHINGTON ~ The White House de-
moted a heajth industry executive leading
one of the administration’s advisory healith
groups over concerns that his business ties

- posed conflict-of-interést problems.

Meanwhile, Clinton health advisers
met nearly around the clock from Friday
through Sunday, in an effort to begin
formulating recommendations to the presi-
dent on what should go into the health plan
he will present to Congress in May.

Each of the 30-plus working groups
outlined options to White House adviser

"tra Magaziner in more than 35 hours at

the Old Executive. Office Building. No

final decisions were made, according 10

participants.
A health task force spokesman said
that Thomas Pyle had been downgraded

o “consultant” 'status after administra-

tion officials determined .that his stock
holdings and other business affiliations
violated ethics rules. Mr. Pyle is a senior
adviser to the Boston Consulting Group
and director of Millipore Corp.. a high
technology firm that sells its products to
hospitals and other medical facilities.
_ Officials said that Mr. Pyle, who has
been in Washington working with the
health group for more than 2 month, had
listed . his . business ties when he was
asked to join the administration's health
working group. But the officials said they
had oniy recently completed their ethics
review,

They said they asked him to take a
lower “consuitant” position, which means
he won’t be paid and will attend meetings

only intermittently. Originally, Mr, Pyle

had been asked to become a temporary

government employee, and he was made
leader of one of the sub-groups advising

the health task force.

o CLINTON LIBRARY PHOTOCOPY
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TOLLGATE 5. SCHEDULE
Saturday, April 3rd

Cross Cutting Group

_Health Policy Initiatives for the Underserved

Special Issues
Coverage for Low-Income/Non-working families

Health Plans, providers and patients
Quality’ Measurement

FEHB

Administrative Slmpllflcatlon
Information Systems :

Benefits Package
Malpractice & Tort Reform
Facilitating.ProfesSional Development
Coverage for Working Eamilies

DOD

Veterans
Other government programs
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III.

Iv.

1A.

2.

6.

7.

8.

~ PRINCIPLES AND OPERATION OF PURCHASING COOPERATIVES
HEALTH PLANS, PROVIDERS AND PATIENTS IN THE NEW SYSTEM.

SPECIAL ISSUES IN. PURCHASING COOPERATIVES TOWARD ANb

BEYOND
GOVERNANCE ISSUES
A GLOBAL. BUDGET

INSURANCE REFORM

II. NEW SYSTEM COVERAGE

BENEFITS PACKAGE
COVERAGE FOR WORKING FAMILIES

COVERAGE FOR LOW-INCOME AND NON-WORKING FAMILIES

INFRASTRUCTURE -~ INTEGRATED HEALTH PLANS

9.

10.
11.

12,

QUALITY MEASUREMENT
INFORMATION SYSTEMS
MALPRACTICE AND TORT REFORM

HEALTH CARE WORKFORCE DEVELOPMENT

INTEGRATION OF<HEALTH PROGRAMS INTO NEW SYSTEM

13.

14.

, 15.

16.

16A.

17.

MEDICARE

DoD

VETERANS

FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAMf

OTHER GOVERNMENT HEALTH PROGRAMS

V. ETHICAL FOUNDATIONS OF NEW SYSTEM
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DEPARTMENT OF HEALTH & HUMAN SERVICES

March 25, 1993

Note to Charlotte Hays

Re:‘Health care Working Greup Members

As you know, under 18 U.S.C. § 208(a), an employee of the
executive branch, including a special Government employee, is
prohibited from participating personally and substantially as a
Government employee in any particular matter which will have a
direct and predictable effect on a financial interest of the
employee or any person whose interests are imputed to him. The
office of Government Ethics (OGE) has defined "particular matter"
as encompassing those matters involving "deliberation, decision,
or action that is focused upon the interests of specific persons
or a discrete and identifiable class of persons." 5 C.F.R. §
2635.402(b) (3). A "particular matter" includes governmental
action such as ‘legislation or policy-making that is narrowly =
focused on the interests of a discrete and identifiable class of
“'persons, but does not extend to the consideration or adoption of"
broad policy options that are’ dlrected to the 1nterests of a
1arge and diverse group of persons.! 1Id.

The Department of Justlce has 1nterpreted sectlon 208 to
apply to "rule-making proceedings or advisory committee
deliberations of general applicability where the outcome may have
a direct and predlctable effect on a firm with which the
Government employee is affiliated, even though all other firms
similarly situated will be affected in a like manner." OGE
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel 151,
155 (1978). As an example, the regulations restricting the use
of silicon breast implants would be a "particular matter" even
* though the impact of the regulations would be on all
manufacturers of breast implants.

As we dlscussed this afternoon, I have been struggling with
how to apply the term "particular matter" to what the wOrklng
Groups are doing. How broadly or narrowly the "matter" in which
the members are participating is construed will determine, to a
certain extent, whether members are actually participating in a

1 Compare 5 C.F.R. § 2635.402(b) (3) Examples 1 and 2.

(Amendment. by the Internal Revenue Service of its regulatlons to
change the manner in which depreciation is calculated is not a
partlcular matter; consideration by Interstate Commerce -
Commission of regulations establlshlng safety standards. for
trucks on interstate highways is a particular matter.) See also
57 Fed. Reg. 35,006, 35,024 (1992) (matters affecting a
"particular 1ndustry“ usually are particular matters, whereas
matters "of broader appllcablllty" usually are not partlcular
matters).




"particular matter"™ within the meanlng of section 208,
- whether those members will require ‘a waiver of the pro
that section. It could be argued that the members are
in preliminary fact-finding and formulation of general
preparatlon for national health care reform legislation.
sweeping legislation would affect such a large and diverse
of interests -- including medical consultants, physicians, tr1al
attorneys, small businesses, hospltals, HMOs, insurance
provmders, pharmaceutical companies, states, and patients of
various income groups -~ that the legislation would not be
considered a "particular matter" under section 208. Accordingly,
even if a Working Group member's employer or a group with whom

- the member has a professional affiliation will be affected
flnan01ally by the rules and policies whlch the member had a role
in developing, sectlon 208 would not apply.?

An alternative approach is to focus on the specific portion
of the legislative proposal in which the Working Group member is
participating. Under this approach, each of the cluster groups
(or subgroups) would constitute separate and distinct "particular
matters."” To avoid the restrictions of section 208, no Working
Group member should serve on a cluster group or subgroup which
focuses on ‘issues. which may directly and predictably affect that
member's financial affiliations. To the extent that most Working
Group members would not be participating in a particular matter
which will have a direct and predictable effect on their
financial interest or the financial interest of any person whose
interests are imputed to the member, most Working Group members
would not be subject to sectlon 208.°

However, those Working Group members who are partzclpatlng
in a cluster group or subgroup whose subject matter is directly
and predictably related to their financial interests -- such as
Linda Bergthold who is serving on the new system cluster group
and has an arrangement to return to William Mercer, a company
which, in part, designs health benefits coverage packages for

-~

2 While this interpretation of "particular matter" has

certain advantages, OGE usually has taken the position that
~section 208 is to be construed very broadly and may not agree
that the Working Groups are not partlclpatlng in any "partlcular
"matter." If we decide to adopt this view, we should get
‘ confirmatlon from the White House Counsel and/or OGE. In
~addition, it is important that the interpretation of “partlcular
matter" be used consistently for all working group members =--
from HHS as well as from other Agencies.

3 I would add ‘that, even if section 208 is determined not
to apply to the Working Grcup members, the members still would be
subject to the appearance of impartiality requirements in the
Standards of Ethical Conduct, 5 C.F.R. § 2635.502.




employers =-- would be determined to have a disqualif
.financial interest under section 208. Such members ¥
a waiver under section 208(b) (1). ' In accordance with
_interpretation of section 208, Working Group members
- required to seek waivers under section 208(b) (1) are:
Bergthold and Carol Miller (consulting interests); Loi
(HMOs) ; David Satcher and Farrah Walters (hospitals and mé
services interests); and Sally Richardson (state interests). In
my opinion, waivers for some of these members -- particularly
Bergthold, Miller and Walters =~-- may be difficult to obtain.

A waiver under section 208(b) (1) is granted by the
appointing official (Secretary Shalala) after a determination
" that the employee's financial interest in the particular matter
is "not so substantial as to be deemed likely to affect the
‘integrity of the services which the Government may expect from
such employee." 5 C.F.R. § 2635. 402(d)(2)(B)(ii); The standard
for a waiver focuses on two lines of inquiry: (1) the financial
interest involved, and (2) the services expected of the employee.
See OGE Opinion Letter 85 x 10. OGE has suggested that a
personal interest in 'maintaining continued employment may create
stronger and more personal ties than purely investment interests.
Therefore, the tenure, salary and nature of the employment
V relatlonshlp should be considered as 51gn1flcant factors in
making a waiver determination. Id. The services expected of the
employee include a consideration of the likelihood that the’
integrity of the employee's services may be compromised and the
nature and significance of the services themselves. Reliance on
the employee's personal integrity is discouraged and is not to be
taken into account as it involves a subjectlve determination and
detracts from the public acceptance of the waiver process. Id.

As an example of the type of analysxs which must be done

- under section 208(b)(1),.L015 Quan- is serving on the new system
cluster group; was a Vice-President of (with stock optlons in)
United Healthcare -- an HMO holding company which will be greatly
affected financially by a new health care system; has an
arrangement to return to her employer at the conclusion of the
Working Group; and has received from her employer a generous
salary and compensation package. For Quam, it may not be easy to .
argue that her financial interest is "not so substantial."
However, her financial interest must be weighed against the
likelihood that her services may be compromised, and the nature
and significance of those services.  This may be done by showing
that: (1) steps have been to taken to ensure that there is no
participation on behalf of or communication between the (former)
employer and the Working Group member durlng the member's tenure
on the Working Group (e.g., Prior to coming to Washington, Quam
had a memo drafted to United Healthcare explalnlng that, while
serving on the Working Group, she would be severing her
professional relationship with her former employer); (2) the
services the member is expected to perform for the Government are

3
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" role will be limited to fact-finding, and she will not have~

limited in nature and do not present a significant risk
1ntegr1ty of the member's services and the integrity of the

overall de0151on—mak1ng process will be compromised (e.g.\if
Quam will be serving on the Working Group for .a limited ti

significant authority to shape the ultimate proposal).
Obviously, in order to draft such waivers, I will need full
cooperation from the Working Group members who may be affected. ..

I understand that, as the deadline for completion of the
Working Group's task nears, the nature of the members' activities
will evolve. Therefore, it is 1mportant that we discuss not only
how section 208 should be interpreted in relation to the members'

- current assignments, but also how that interpretation may change

glven the members' future assignments. Thank you for your help
in fac111tat1ng a discussion of these issues.

Ty

Anne Hall‘
~~ Assistant Spe01a1 Counsel for
Ethics
4
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' DEPARTMENT OF HEALTH & HUMAN SERVICES . Office of the Secratary

a0 Q8 4 March 25 ’ 1993 Oftice of the General Counset
. . . - . . Washington, D.C. 20201

,Note to Charlotte Hays

Re: Health Care Worklng Group Members

As you know, uhder 18 U.S.C. § 208(a), an emPloYee
executlve branch, lncludlng a special Government employe

Government employee in any particular matter which will have
"direct and predictable effect on a financial interest of the
‘employee or any person whose interests are imputed to him. The
Office of Government Ethics (OGE) has defined "particular matter"
as encompassing those matters involving "deliberation, decision,
or action that is focused upon the interests of specific persons
or a discrete and identifiable class of persons." 5 C.F.R. §
2635.402(b) (3). A "particular matter" includes governmental
action such as legislation or policy-making that is narrowly
focused on the interests of a discrete and identifiable class of
persons, but does not extend to the consideration or adoption of
broad policy options that are dlrected to the 1nterests of a
large and diverse group of persons. - Xd.

The Department of Justice has interpreted section 208 to
apply to "rule-making proceedings or advisory committee
deliberations of general applicability where the outcome may have
a direct and predictable effect on a firm with which the
Government employee is affiliated, even though all other firms
similarly situated will be affected in a like manner." OGE
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel 151,
155 (1978). As an example, the regulations restricting the use

" of silicon breast implants would be a "particular matter" even
though the impact of the regulations would be on all
manufacturers of breast implants.

As we discussed this afternoon, I have been struggling with
how to apply the term "particular matter" to what theAwOrking
Groups are doing. How broadly or narrowly the "matter" in which .
the members are participating is construed will determine, to a
certain extent, whether members, are actually participating in a

! Compare 5 C.F.R. § 2635.402(b) (3) Examples 1 and 2.

(Amendment by the Internal Revenue Service of its regulations to
change the manner in which depreciation is calculated is not a
partlcular matter; consideration by Interstate Commerce
Commission of regulations establlshlng safety standards for
trucks on interstate highways is a particular matter.) See also
57 Fed. Reg. 35,006, 35,024 (1992) (matters affecting a '
"particular 1ndustry" usually are particular matters, whereas
matters "of broader appllcablllty" usually are not partlcular
matters)
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'preparation for national health care reform legislation. Suc

in preliminary fact-finding and formulation of general pol

sweeping legislation would affect such a large and diverse range
of interests -- including medical consultants, physicians, trlal
attorneys, small businesses, hospltals, HMOs, insurance
providers, pharmaceutical companies, states, and patients of
various income groups -- that the legislation would not be

-considered a "particular matter" under section 208. Accordingly,

even if a Working Group member's employer or a group with whom
the member has a professional affiliation will be affected

: flnan01ally by the rules and policies whlch the member had a role

in developing, section 208 would not apply.

An alternatlve approach is to focus on the specific portion
of the legislative proposal in which the Working Group member is

participating. Under this approach, each of the cluster groups

(or subgroups) would constitute separate and distinct "particular
matters." To avoid the restrictions of section 208, no Working

Group member should serve on a cluster group or subgroup which

focuses on issues which may directly and predictably affect that
member's financial affiliations. To the extent that most Working
Group members would not be participating in a particular matter
which will have a direct and predictable effect on their
financial interest or the financial interest of any person whose
interests are imputed to the member, most Working Group members
would not be subject to sectlon 208.}

However, those Worklng Group members who are part1c1pat1ng
in a cluster group or subgroup whose subject matter is dlrectly
and predictably related to their financial interests -- such as
Linda Bergthold who is serving on. the new system cluster group
and has an arrangement to return to William Mercer, a company
which, in part, designs health benefits coverage packages for

2 While this interpretation of "particular matter" has

certain advantages, OGE usually has taken the position that
section 208 is to be construed very broadly and may not agree
that the Working Groups are not participating in any "particular
matter."” If we decide to adopt this view, we should get
confirmation from the White House Counsel and/or OGE. In :
addition, it is important that the interpretation of "particular
matter" be used consistently for all working group members --
from HHS as well as from other Agencies.

3 I would add-that, even if section 208 is determined not
to apply to the Working Group members, the members still would be
subject to the appearance of impartiality requirements in the
Standards of Ethical Conduct, 5 C.F.R. § 2635.502.




employers -- would be determined to have a disqualifying. :
financial interest under section 208. Such members would require
a waiver under section 208(b)(1). In accordance with thiis '
interpretation of section 208, Working Group members who
required to seek waivers under section 208(b) (1) are: Lin
Bergthold and Carol Miller (consulting interests); Lois Quam
(HMOs) ; David Satcher and Farrah Walters (hospitals and medical
services interests); and Sally Richardson (state interests). In
my opinion, waivers for some of these members -~ particularly
Bergthold, Miller and Walters -- may be difficult to obtain.

A waiver under section 208(b) (1) is granted by the
appointing.official (Secretary Shalala) after a determination
that the employee's financial interest in the particular matter
is "not so substantial as to be deéemed likely to affect the
integrity of the services which the Government may expect from
such employee." 5 C.F.R. § 2635.402(d)(2)(B)(ii). The standard
for a waiver focuses on two lines of ingquiry: (1) the financial
interest involved, and (2) the services expected of the employee.
See OGE Opinion Letter 85 x 10. OGE has suggested that a -
personal interest in maintaining continued employment may create
stronger and more personal ties than purely investment interests.
Therefore, the tenure, salary and nature of the employment
relatlonshlp should be considered as 51gn1f1cant factors in
making a waiver determination. Id. The services expected of the
employee include a consideration of the likelihood that the
integrity of the employee's services may be compromised and the
nature and significance of the services themselves. Reliance on
the employee's personal integrity is discouraged and is not to be
taken into account as it involves a subjectlve determination and
-detracts from the public acceptance of the waiver process. Id.

As an example of the type of analysis which must be done
under section 208(b) (1), Lois Quam is serving on the new system
cluster group; was a Vice-President of (with stock options in)
United Healthcare -- an HMO holding company which will be greatly
affected financially by a new health care system; has an
arrangement to return to her employer at the conclusion of the
‘Working Group; and has received from her employer a generous .
salary and compensation package. For Quam, it may not be easy to
argue that her financial interest is "not so substantial."
However, her financial interest must be weighed against the
likelihood that her services may be compromised, and the nature
and significance of those services. This may be done by showing
that: (1) steps have been to taken to ensure that there is no
participation on behalf of or commuriication between the (former)
employer and the Working Group member during the member's tenure
on the Working: Group (e.g., Prior to coming to Washington, Quam
had a memo drafted to United Healthcare explaining that, while
‘serving on the Working Group, she would be severing her
professional relationship with her former employer); (2) the
'services the member is expected to perform for the Government are
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overall dec;51on—mak1ng process will be compromlsed (e. "y
Quam will be serving on the Working Group for a limited tyme, hex:a
role will be limited to fact-finding, and she will not have
significant authority to shape the ultimate proposal).

Obviously, in order to draft such waivers, I will need full

cooperation from the Working Group members who may be'affected.w

, I understand that, -as the deadline for completlon of the
Worklng Group's task nears, the nature of the members' activities
will evolve. Therefore, it is important that we discuss not only .
" how section 208 should be interpreted in relation to the members'
current assignments, but also how that interpretation may change
' glven the members' future assignments. Thank you for your help
in fac111tat1ng a discussion of these issues.

Anne Hall

Assistant Spe01al Counsel for
4 Ethlcs
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF ADMINISTRATION
Washington, D.C. 20503

March 12, 1993

' MEMORANDUM FOR JENNIFER o'connon S .
. SPECTAL ASSISTANT

WHITE HOUSE C)FFICE,1
e

'FROM: BRUCE L. OVERTON L
‘ - GENERAL COUNSEL I A _
;SUBJECT:  » - Funding Ogtions Regarding the Health Task Force

This memorandum responds to your r?quest for fundlng options
available to the Health Task Force",

BACKGROUND

As a result of the decision by Federal District Court Judge
‘Lamberth on March 10, 1993, 9e provisions of the Federal
Advisory Committee Act (FACA) have been made applicable to the
'Health Task Force.?3 This includes a provision covering the
admlnlstrative support of advisory committees:

'Health Task Force is a shorten reference to the Pxesident’s
Task Force on National Health Care Reform, created January 25,
1993, and comprising an advisory body of the follow1ng off1c1als
and 1nd1v1duals.v

Hillary Rodham Clinton, Chairperson

Senior White House Policy Advisors

Secretary of Health and Human Services

Secretary of the Treasury

Secretary of Defense

Secretary of Veterans' Affairs

Secretary of Commerce ‘

Secretary of Labor

Director, Office of Management and Budget

25 y.s.C. App. 2 Sections 1-15

3

Rodhan Clinton, Civil Action No. 93-0399, D.C. D.C. March 10,
' 1993. The District Court ruled that only certain provisions of
the FACA, (i. e., Sections 10(a) (1), 10(a)(3) and 10(c)),
primarily covering the requirement for open meetings were found
unconstitutional as applied to the President.
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Each agency shall be responsible for providing sup Skt Ay
services for each advisory committee established bx or *'2&%"?2
~

‘reporting to it unless the establishing authority provides ‘ &
otherwise. Where any such advisory committee reports to 50
more than one agency, only one agency shall be resporgible v
for support services at any one time. In the case of
Presidential advisory committees, such services may be
provided by the General Services Admlnlstration.. Section
12(b), FACA. '

In addltlon to the above provision limiting support services,
congress has placed a further limitation on the funding of
adv1sory commlttees in the appropriations for fiscal year 1993:

No part of any approprlatlon contalned in this or any other
" Act shall be available for interagency flnanc1ng of boards,
‘commissions, councils, committees, or similar groups
(whether or not they are interagency entities) which do not
have a prior and spe01flc statutory approval to receive
financial support from more than one agency or
1nstrumenta11ty. Section 612, Pub L. 102-393 (1992).

This. fundlng restriction actually predates the FACA and first
appeared as a limitation on appropriations expenditures in 1968.
The Comptroller General has expressly interpreted it to -
countermand a statutory’proxlslon that had allowed interagency
funding, 31 U.S.C. 1346(b). '

FUNDING OPTIONS

1.  The Heélth Task Force may be assigned to the General
Services Administration (GSA) because it is a Presidential

advisory committee. Pursuant to FACA Section 12(b), cited above,,'

the GSA would provide support services.

2. The Health Task Forceicould be assigned to‘any of the
agencies listed in footnote one (herein). Such agency would
provide the entire administrative support for the Health Task

. Force. The fact that the working groups primarily meet in the

01d Executive Office Building is not significant in determining

- which agency provides support. Supplies, travel expenses, and

costs for such matters as report production, consultants and
experts, and conference. facilities for regional hearlngs would
all be covered by the agency providing support services. Members
of the working groups who are federal employees may continue to

receive their salaries from their employing agencies.

65 Comp. Gen. 689, 691 (1986), cxtlng 49 Comp. Gen. 305
(1969)
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President. . ,

which was formally designated as the President's Special R
Board on the National Security Council. In this case, howevée
the appropriation tapped for funding was the "unantlclpated
needs" account. 3 U.S.C. 108.

cc:  Patsy Thomasson _
Special Assistant to* the President and
Director of the Office of Administration




‘EXECUTIVE OFFICE OF THE PRESIDEN"[:
OFFICE OF ADMINISTRATION '
Washlngton, D.C. 20503

"March 12, 1993

MEMORANDUM FOR JENNIFER O'CONNOR ' - ‘ .
SPECIAL ASSISTANT ' ‘
WHITE HOUSE C)FF‘IC'E},l

. . i A
FROM: | BRUCE L. OVERT0N12§LL
GENERAL COUNSEL !’

SUBJECT: . Funding Options Regarding the Health Task Force

This memorandum responds.to your r?quest for fundlng options
avallable to the Health Task Force".

BACKGROUND

As a result of the decision by Federal District Court Judge
Lamberth on March 10, 1993, ge provisions of the Federal
Advisory Committee_ Act (FACA) have been made applicable to the"
Health Task Force.3 This includes a provision covering the
administrative support of advisory committees:

1Health Task Force is a shorten reference to the President's

- Task Force on National Health Care Reform, created January 25,
1993, and comprising an advmsory body of the follow1ng officials

and individuals:

Hillary Rodham Clinton, Chalrperson

Senior White House Policy Advisors

Secretary of Health and Human Services

Secretary of the Treasury

Secretary of Defense o

Secretary of Veterans' Affairs

Secretary of Comnerce

Secretary of Labor

Director, Office of Management and Budget

25 y.s.C. App. 2 Sections 1-15

3association of American Physicians and Surgeons v, Hillary

" Rodham Clinton, Civil Action No. 93~0399, D.C. D.C. March 10,

1993. The District Court ruled that only certain provisions of
the FACA, (i.e., Sections 10(a) (1), 10(a)(3) and 10(c)),
primarily covering the requirement for open meetings were found
unconstitutional as applied to the President.
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otherwise. Where any such advisory committee reports\to
more than one agency, only one agency shall be responsi
for support services at any one time. In the case of
Presidential advisory committees, such services may be
provided by the General Services Admlnlstration. Section
12(b), FACA.

In addition to the above prov1s10n 11m1t1ng support serv1ces,
Congress has placed a further limitation on the funding of

. advisory committees in the appropriations for fiscal year 1993:

No part of any appropriation contained in this or any other
Act shall be available for interagency financing of boards,
commissions, councils, committees, or similar groups
(whether or not they are interagency entities) which do not
‘have a prior and spec1flc statutory approval to receive
- financial support from more than one agency or
1nstrumenta11ty. Section 612, Pub. L. 102-393 (1992).

This funding restriction actually predates the FACA and first
appeared as a limitation on appropriations expenditures in 1968.
The Comptroller General has expressly interpreted it to
countermand a statutory proxision that had allowed interagency
funding, 31 U.S.C. 1346(b). : '

FUNDING OPTIONS

1.. The Health Task Force may be assigned to the General
Services Administration (GSA) because it is a Presidential
advisory committee. Pursuant to FACA Section 12(b), cited above,

the GSA would provide support serv1ces.

2. The Health Task Force could be assigned to any of the
agencies listed in footnote one (herein). Such agency would
provide the entire administrative support for the Health Task
Force. The fact that the worklng groups prlmarlly meet in the-
01d Executive Office Building is not significant in determining
which agency provides support. Supplies, travel expenses, and
costs for such matters as report production, consultants and
experts, and conference facilities for regional hearlngs would
all be covered by the agency providing support services. - Members

‘of the working groups who are federal employees may continue to

receive their salaries from their employing agencies.

%65 comp. Gen. 689, 691 (1986), citing 49 Comp. Gen. 305
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- needs" account. 3 U.S.C.. 108.

which was formally designated as the President's Special‘
Board on the National Security Council. . In this case, however,
- the appropriation tapped for funding was the "unantic1pated

cc: Patsy Thomasson '
_Special Assistant to the President and -
Director of the Office of Administration




Washington Consulting Office
1001 19th Street North, Suite 1500

Rossiyn, VA 22208-1722
703 351-4700
Fax: 703 351-4934

CONFIDENTIAL

March 23, 1983

- Mr. Ira C Magazmer :
~ Senior Advisor for Policy Deve[opment
The White House
Old Executive Office Building
Room 216 A
Washington, D.C. 20500

Dear Ira:

-Mike Langan and | appreciate the time you spent yesterday briefing us on the
planned auditing process of the work undertaken by the interagency Health Care
Task Force. - Towers Perrin is excited and honored to have the opportunity to assist
the administration to develop its national health reform proposal. The purpose of
this letter is to confirm our understanding of Towers Perrin’s role in the auditing
process, and to provide the background information requested by Charlotte Hayes.

Our Role

You referred to our role as an "intermittent consultant” participating in the "costing"
phase of the audit of the health care reform proposals. In this role we envision our
focus to be the review and testing of the reasonableness of the methodologles
employed to: :

-] Vaiue the standard benefit package under consideration.

lncrease Meducare and Medtcald benefits to the level of the standard benefit
package.

] Accomphsh the phase-in scenarios proposed for introduction of the standafd
benefit package

B Accomplish the transition to a community-rated environment.
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Towers Perrin

‘Mr. Ira C. Magaziner

March 23, 1993
Page 2.

You indicated that by serving in the intermittent consuitant role we will not be
permitted to:

Divulge the details of the Task Force's proposals, as well as Towers Perrin’s role
in the audit process, to sources ou_tsidé Towers Perrin prior to the public
“announcement of the Health Care Reform Plan in early May 1993. If experts
outside Towers Perrin were to participate in portions of the audit, they would be
responsible for maintaining the confidentiality of this information.

&8 Lobbying the Federal government on issues specifically related to the heaith care
reform program for a period of six months following completion of our work.

While we understand there is no written documentation setting forth details of the
confidentiality restrictions, we are nonetheless comfortable with the guidelines as
restated above. '

We expect the results of our audit to be a brief written report presented to you. This
report will summarize analysis and conclusions, and identify areas for further
consideration by your Task Force. We would expect to present this report shortly
before the start of the 6th "Toll Gate" session currently scheduled for the week of
April 19, 1993. '

Finally, we acknowledge that time and expenses incurred by Towers Perrin staff for
this audit will be assumed by Towers Perrin.

Background ‘lnformation

Based on Charlotte Hayes’ request of Mike Langan, we have enclosed biographical
information on the core team of consultants who would be primarily responsible for
this project. Co-project managers for the audit, and for the day-to-day contact with
your staff, would be Richard Ostuw and Howard Veit. My role in this endeavor
would be as manager of the overall relationship with you, as well as assuring the
timely and effective completion of this undertaking.

In reviewing these resumes please note the followingz
8 Ms. Abernethy, as well as Messrs. Abernethy, Martingale, Langan and Ostuw

consult with U.S. employers on the design, financing and administration of their '
employee benefit programs. Most of these assignments involve strategies to gain

e
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Mr. Ira C. Magaziner V
March 23, 1993 '
Page 3.

control over rising health benefit costs for active and retired employees.

_recent years many assignments have led to the implementation of managed
health care programs to replace or supplement employers’ mdemmty benefit
programs. :

B Messrs. Veit and Greenwood consult with commercial insurance companies, Blue
Cross and Blue Shield Plans, managed care ‘organizations (HMOs and PPOs) and
‘health provider groups. Their services include assistance in developing health
insurance products, pricing, rate development, reserve analysis, mergers and
acquisitions, joint ventures, strategtc planning, and operational reviews. In recent
years they have concentrated on assisting insurance industry and health provider
clients to develop and provide managed care products to government and private
sector purchasers of health coverage.

Finally, enclosed is a partial list.of Towers Perrin clients for whom our consulting
work could be categorized as currently assisting the Federal government or its
agencies in addressing a variety of issues, some of which may relate indirectly to
health care reform. We are still doing our due diligence on thxs request and will
send Yyou a final list as soon as possuble

Next Steps

- We recognize your sense of urgency in completing the proposed audit. We also
recognize the importance of the due diligence by you and your staff on the "ethics”

“questions you discussed. However, we are concerned that this ethics review might
unnecessarily delay the start of this assignment. Therefore, we propose that an
initial meeting of our key consultants and your key staff members take place in
Washington this Friday, March 26, or as soon thereafter as possible. That mesting
would serve as a basis for familiarizing our staff with the work completed so far in
the areas in which we will be auditing, and will serve as the basis for us to:

m  Fine tune with you the scope of the project as described in this letter.

@ Develop a detailed work plan fof_completion of the project within the allotted time
frame. ‘

If after the completion of the proposed preliminary meeting it is determined by your
staff that some or all of our core consulting team members are not acceptable for
* this audit, then we would cease our activities at that point, and would also agree not




“March 23, 1993

Mr. Ira C. Magaziner

Page 4.

to dlvulge outside Towers Pemn any of the information we gathered from your “staff
pnor to the public announcement of the proposed program.

’* * A * . 3 V *
Ira, we recognize the ehorkmity of the task that you are currently involved in, as well -

as your need for checks and balances in the development of recommendations. We
feel confident that we can provide a meaningful audit in the areas that you have

- identified, and we appreciate your giving us the opportunity to respond 'm hopeful

that we can resolve the open issues promptly SO work can commence on this
important undertaking.

I will plan to call you on Thursday, March 25, to discuss the status of this project.
Best regards,

Alan H. Dugan

Managing Director

ADH:aof

cc:  Ms. Charlotfe Hayes




IAN B. ABERNETHY o

lan Abernethy isa Vice Presudent and Principalin Towers Perrin’s Washmgton consu!tmg office.
Since joining the firm in 1982, Mr. Abernethy has worked in the firm's national health care
practice and group benefits practice. Prior to joining the Washington Consuilting Office, Mr.
Abernethy founded and managed the Towers Perrin Health and Welfare Practice in Chicago.

Mr. Abernethy’s client work includes developing cost management approaches in health care,
assisting clients in effectively managing their investment in benefit programs and developing
strategies to accomplish change in both union and non-union environments, Mr. Abernethy
was among the first consultants in Towers Perrin to pioneer flexible benefits programs in the.
1980s and “managed flex" programs in the 1990s.

Clients served by Mr, Abernethy include:

Ameritech ‘

Argonne National Laboratory

CBIl Industries

Coldwelt Banker

Clark Equipment Company

Eaton Corporation

Liquid Carbonic Industries

Navistar

Robert Bosch Corporatlon

Sears, Roebuck & Company
- United Parcel Service (UPS)

Zenith Electronics

ERERERSsEBEEETORS

Mr. Abernethy has a bachelor’s degree from Ripon College and has done graduate work at
Northwestern Umversxty

=
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' KATHRYN KELLY ABERNETHY

Kathryn Abernethy is a Vice President and Towers Perrin’s National Business Leader for Heaith
Care. Ms. Abernethy is also the Health and Welfare Practice Leader in the firm’s Washington
office. An epidemiologist by training, Ms. Abernethy has more than 15 years of experience in
health care. The majority of her consulting assignments, conducted for Iarge employers, are
in the area of health care cost management. -

Ms. Abernethy s client work mcludes developing comprehensive human resources and health
care strategies, designing and marketing managed care and flexible benefits plans, analyzing
large and complex sets of data on claims cost and utilization experience, and developing
_ benefits incentives for lowering employee heatith risks and health care use.

Clients Ms. Abernethy has recently served include:

Ameritech
ARA Services
The Coca-Cola Company
Eaton Corporation
Federal Reserve Board
Gannett
‘GEICO
Harris Corporation

- Hyatt Hotels
iBM -
Marriott
SunTrust _
Sears, Roebuck & Company
USF&G Corporation
United Parcel Service (UPS).
US Bancorp :
Wachovia Corporation s

Before joining Towers Perrin in 1988, Ms. Abernethy was the Vice President of a health risk
management consulting firm. In 1985, she served as Staff Director of the U.S. Preventive -
Services Task Force, whose recommendations appeared in the Journal of the American
Medical Association. From 1982 to 1985, she was responsible for overseeing extramural
research on private-sector cost management initiatives funded by the U.S. Department of
Health and Human Services. Ms. Abernethy served on the staff of the President’s Commission
for Medical Ethics from 1980 to 1982, and in 1978, evaluated primary care practices in the
United States for the Robert Wood Johnson Foundation.

Ms. Abernethy holds dual master’s degrees in community medicine and in bIOStatIStICS from
the University of Washington. She completed her doctoral studies in behaworal epidemiology
at the Johns Hopkins University School of Public Health.
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Alan H. Dugan is the Managing Director of Towers Perrin’s health and welfare line of businéss.
He is also a member of the Towers Perrin Management Committee.

Mr. Dugan is an experienced employee benefits and compensation consuitant who has worked
with clients in Towers Perrin offices in New York,- Washington, D.C. and Minneapolis. He
opened the Minneapolis office in 1977 and, as manager, was responsible for integrating the
employee benefits practice of Stennes Associates into Towers Perrin. He also managed the
Washington office from 1985-1988. From 1988 to 1990, he was respons1ble for. corporate
planning and development activities throughout Towers Perrin. ’

In his current role since 1990, Mr. Dugan is responsrble for the profrtable growth and high ©
quality of Towers Perrin’s health and welfare consumng and administrative services to
employers. These service areas include managed care, flexible benefits, retiree welfare,
traditional group benefit issues, and emerging issues like !ong~term care and workers
compensation cost management. In addition, he plays an active role in orgamzmg Towers
Perrin’s resources relatlve to emergmg heatth care reform !egtslatson

' Mr. Dugan received a B.S. from Leh:gh University. He has comp!etéd the Advanced
Management Program (AMP) at the University of Pennsylvania’s Wharton School. He is
located in New York.




© BRENT L GREENWOOD, ASA, MAAA.

Brérxt L. Greenwoad is a Principal in the Minneapolis Consulting Office of Ti!linghast.' e

Mr. Greenwood spacnahzes in HMO/PPO related engagements. He has extensive experience
with prepaid healthcare benefit design,: pricing, product development, as well as genersl
financial analysis. He has consulted with a substantial number of prepaid health plans across
the country. Mr. Greenwood has special expertise in actuarial analysis, rate setting and
operations strategy for both HMOs and PPOs. In addition, he has worked with insurance
companies on organizational and product deveiopmant projects re!atmg to managed care.

' Other areas of expertlse lnciude Medrcare (supplement rlsk and cost), Medncard prepard dental
programs, employer cost containment strategy and provrdar ccntract eva!uatron

A lst of Mr. Greenwood’s chents mclude

AV-MED Health Plans
Greater New York Hospital Assocratron
Harvard Community Health Plan
- John Hopkins Heaith System .~
* Kaiser Foundation Health Plan
PCA Health Plans . ‘
Physicians Health Services
Preferred Care HMO and Preferred Assurance Company
TakeCare ,
us Heatth Care

0EEEE R BB e

Mr. Greenwood has been a frequent speaker at programs sponsored by the Socrety of
_ Actuaries, GHAA, AMCRA and State HMO Associations. The subjects have related to rate
setting and fmancral analysrs of prepaid programs

Prior to joining Tillinghast in September 1978 Mr. Greenwood was employed wtth Kemper Life ’
lnsurance Company as a Group Health Claims Adjuster :

Mr. Greenwood received a Bachelor of Scnence in Actuarial Science from Drake University and
is an Associate of the Society of Actuaries and a8 Member of the American Academy of
“Actuaries.




MICHAEL J. LANGAN

Mr. Langan is a Vice President and a Principal with the employee benefits consulting firm
Towers Perrin. He is an attorney in the firm’s Technical Services unit, where he has provided
legal support on health and welfare benefit xssues to the fi irm ‘s consultants throughout the
Umted States since 1984

Mr. Langan’s experience includes advising on a variety of health and welfare benefit issues
including managed care, flexible benefits, and life insurance.

Mr. Langan has lectured for the Practicing Law Institute, and the New York and American Bar
Associations and numerous other ofganizations. He is a columnist for the Benefits Law
Journal. He is co-chair of the American Bar Association’s National Institute on Health & Welfare
Benefit Plans. Before joining Towers Perrin, Mr. Langan was assistant counsel in the Corporate
Law Department of the Prudential Insurance Company of America. Previously, he was a
consultant with Prudential’s group insurance operation and the HMO subsidiary, PruCare.

Mr. Langan is a graduate of King’s College and Seton Hall University Law School. He is a
member of the New Jersey and American Bar Associations. '




JOSEPH J. MARTINGALE

Mr. Martingale is a Towers Perrin Vice President and the Manager of the health and welfare
consulting practice in the eastern reglon He specializes in the design and implementation of
_cost-effectlve benefit programs. :

Before joining Towers Perrin, Mr. Martingale wae Cerporate' Manager of Benefits Development
at J.C. Penney. Before that he practiced law, prlmarlly corporate, tax, and real estate law, with
Cadwalader, Wickersham & Taft.

Mr. Martingale has been actively involved with the following clients:

B &

" -Associated Press

ATET - o S A
Columbia Umver5|ty . :

‘DuPont
" Nabisco

National Railway Labor Conference
Paramount Communications

Planned Parenthood Federation of America
Time Warner

Mr. Martingale received a B.A. from St. Francis College and a J.D. from Columbia University
School of Law. He is Chairman of the New York Business Group on Health, former Chairman
- of the Conference Board Council on Employee Benefits, and former director of the Employers
Council on Flexible Compensation. He is located in the New York consulting office.
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RICHARD OSTUW, F.SA. .
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SATHEEY

Mr. Ostuw is a vice president of Towers Perrin and the firm’s chief actuary for health and
welfare plans. As a consultant, he assists employers in all aspects of employee benefits with
emphasis on the design ‘and financing of health care and flexible benefits. Before becoming
a consultant, he was group insurance actuary for a major insurance company.

As a member of the Heath & Welfare Line of Business, Mr. Ostuw provides technical leadership
for the U.S. health and welfare consulting practice. He serves as a resource to other
consultants and assists in the development of new systems and the continuing training of
consultants :

Because of the |mportance of retiree welfare benefit issues, Mr. Ostuw has concentrated hls
attention in this area for the past four years. In addition to direct consulting with employers .
and support to Towers Perrin’s consuliting staff, he has served on FASB's Adwsory Committee

and conducted research for the FASB and the U.S. Congress

Mr. Ostuw’s clients include:

Bank One

Cleveland Clinic Foundation
Columbus, N.A.

Digital Equipment

Eastman Kodak

Eaton Corporation
Rockwell

TRW Inc.

B aanEBeE

~ Mr. Ostuw has a B.A. degree in mathematics from Rutgers University and a M.S. degree in

actuarial science from Northeastern University.” Mr. Ostuw is a Fellow of the Society of
Actuaries and a Member of the American Academy of Actuaries. He has been active in both
groups, having served on several committees. In addition, he has written several articles on
employee benefits and has taught Certified Employee Benefits Specialist and actuarial courses.
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ALLEN J. SORBO, F.S.A;, M.AAA.
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Allen J. Sorbo is a vPrincipaI in the Minneapolis office of Tillinghast, a Towers Perrin company.

Mr. Sorbo consults with insurance companies, Blue Cross and Blue Shield plans, HMOs and
healthcare providers on the following aspects of managed healthcare programs: product
design, pricing, underwriting, risk absorption models, financial reporting and experience

" analysis. His experience includes work in the above areas for group, |nd|V|dual Medlcare and
Medicaid product lines. :




Mr. Veit is Vice President and Managing Principal of the Health Practice for Tillinghast, a
Towers Perrin company. Tillinghast is an international organization of management and
actuarial consultants. The Health Practice specializes in serving health insurance companies,
managed care organizations, Blue Cross/Blue Shield plan organizations, health provider
organizations, and related enterprises. - :

Since joining Towers Perrin in 1988, Mr. Veit has provided consulting services to a broad range
of clients including, insurance companies, Blue Cross/Blue Shield plans, health maintenance
organizaﬁons (HMOs), hospitals and other health provider organizations, He has extensive
experience in the operation of managed health care organizations, the design of managed
health insurance products, managed care pricing, employee hesith benefits, health cost
management programs and health strategy. Before becoming the Managing Principal of the
Tillinghast Health Practice, Mr. Veit was Eastern Regnona{ Managed Care Practice Coordmator
for Towers Pemn

Mr. Veit's health care background spans both the private and public sectors. He has served
in the public sector as Assistant Commissioner of Public Health for the Commonweaith of
Massachusetts, Director of the Office of Heaith Systems Management in the New York State
Department of Health, and as Director of the Office of Health Maintenance Organizations
(OHMO)} in the U.S. Department of Health and Human Services. As OHMO Director from 1978
to 1981, Mr. Veit was in the forefront of federal efforts to promote the development of health
maintenance organizations to Congress, business and labor. Prior to joining Towers Perrin, Mr,

Veit was President of John Hancock Healthplans, the health care management subsidiary of
the John Hancock Mutual che Insurance Company.

Clients served by Mr. Veit are:

| American Express Quattro ] Health Insurance Plan

] Blue Cross and Blue Shield of ~ ‘ of Greater New York
Michigan ‘ W Heritage Health Systems

L Bull HN Information System, Inc. : . Kaiser Permanente
- Danbury Health Systems Medical Care Program
H Digital Equipment Corporation | Mutual of Omaha
- Group Heaslth Association, Inc. s Sagamore Health Systems
L] Group Health Cooperative of - L Southland Corporation

: Puget Sound = The HMO Group
a2 L University of Missouri

Harvard Community Health Plan

Mr. Veit received a Bachelor of Arts from the Univéfsity of Rochester and a Master,of Arts in
hospital administration from Duke University. He is Adjunct Associate Professor at the Wharton

School, of the University of Pennsylvania, Graduate Program in Health Care Management Mr.
Veit is located in the Stamford consultlng off' ice.
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Name of Client

Description of Sewicgs

Central Intelligence Agency (CIA)

" Provided consuiting on beneﬂt programs sponsored

for their employees

Federal Home Loan Mortgage Corporation (Freddie Mac)

Provided consulting on benefit programs spohsored
for their employees

Federal National Mortgage Association
(Fannie Mae)

Provided consulting on benefrt programs sponsored
for their employees

Government Accounting Office

Provided costing advice on medical malpractice
issues for federally-funded medical centers -

Pension Benefit Guarantee Corporation

Re-calculation of retirement termination benefits

U.S. Army Non-Appropriated Fund Retirement Plan

Actuanal work

U.S. Postal Service

' Prowded consulting on benefit programs sponsored

for their employees

| U.S. State Department

internatlonal benefrts and compensatton desrgn work




CONFIDENTIAL

March 25, 1993

Mr. Ira C. Magaziner

Senior Advisor for Policy Developmen‘t
The White House ~

- Old Executive Oﬁtce Building

"Room 216 ‘
Washmgton D.C. 20500

Dear Ira:

Washington Consuiting Office
1001 19th Street North, Suite 1500
Rosslyn, VA 22203-1722
703351-4700

Fax: 703 351-4934

I'm enclosing an updated list of client assignments reflecting five additional éntries.
Again, these assignments have been conducted for organizations related to the

Federal Government.

| am copying Charlotte Hayes with this information so that she can expedite the

review process.

ira, | look forward to speaking with you soon on the cost audit project we've

discussed,

Sincerely,

Mare
Alan H. Dugan

Managing Director -

cc: Ms. Charlotte Hayes

g
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Name of Client

. Description of Services

AS OF 03/23/93
Central Intelligence Agency (CIA) @  Provided consulting on benefit programs sponsored
- ' ‘ , for their employees
-Federal Home Loan Mortgage Corporation (Freddie Mac) & Provided consultmg on benefit programs sponsored
: ' ' for thetr employees
Federal National Mortgage Association- ® Provuded consultmg on beneﬁt programs sponsored
{Fannie Mae) for their employees
vaernment_ Accounting Office Provided costing advice on medical malpractice
‘ : issues for federally-funded medical centers
Pension Benefit Guarantee Corporation Re-célculation of retirement termination benefits
- U.S. Army Non-Appropriated Fund Retirement Plan B Actuarial work for vcluntary employee retirement
’ plan : :
U.S. Postal Service

Provided consulting on benefut programs sponsored_'

for their employees

U.S. State Department

‘lnternat:onal beneflts and compensatlon da gn work C
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Name of Client

Description of Services

AS OF 03/25/93

Blue Cross/Blue Shield Federal Employee Health Benefits
Program

Provided market research to determine employee
satisfaction with health care benefits offered

Department of Transportation

Produce annual employee statement of benefits
offered by D.O.T.

Federal Reserve Bank of Cleveland -

Design and commuhnications work for their managed
care benefit program

Federal Reservé Bank of New York

Managed care design, administrator selection and
communication to employees

U.S.‘Army Central Insurance Fund

Actuanal analysis of fu'ndmg for workers

compansatuon fund covernng cmhan emp!oyees




03-25/93

13:52 FAX 518 222 72587

(Not for Distribution)

Hiilary Rodham Clinton ,
Ira Magaziner N ‘
Bob Boorstin '
Mike Lux

Judy Feder

FROM: Steve Gleason

[ —

March 23, 1993
White House Health Professxons Advzsorv Commlttac (HPAC) and Br;ef‘mg
Teams
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HPAC is a forty-member advisory group. Through HPAC, the task force staff will have

an opportunity to "test* ideas and receive provider feedback. The advisory group will

- be briefed on general principals (optlons) within the Clinton plan but will not be pnvy

| ‘States: 22

- ®  Occupation

to detail,
e
prs———r e

HPAC demographics - 40 members:

. Gender: F: 19 M: 21

- physicians: 20 (12 primary care, 8 specxahsts)
- nurses: 10
- hospital & clinic administrators: 6
- psychologists: 1

- - sactal worker: 1
- dentist: 1

- pharmacist: 1.

Job Class

- academia: 23
- practicing: 17

HPAC will meet or hold‘events on the following dates. Please note requests for
appearance: ' :

Friday, March 26th - Room 450 - 10:30 am - 12:00 pm and 12:36 p.m. - 2:30 pm

Oricntation meeting. - Need Mike Lux and Bob Boorstin in a.m. session, Ira
Magaziner and Judy Feder in afternoon session. This is a non-public, non-press
event. If Hll]ary Rodham Clinton is in town, 2 stop-by would be good to kick

EaN

. ‘\\l
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\ off the group. Charlotte Haycs and General Counsel WLU gwe SGE onentauon
"\ in the first hour.

March 30th -

If group performed admifably on‘3!26 plan release of HPAC names to the press.
(Message and mcssengers selected by Bob Boorstin, MIke Lux and Ira 4
Magazmer)

‘Monday, April 12th - Room 7 - 9:00 am to I:QO pm

Non-public general working session with selected work group leaders. B
Tuesday, April 13th - Room ? - 9:00am 10 1:00 pm | |
| /7;?%% B n-plubﬁc working session with Ira (2 houfs), stop-by by Hillary Rodham

Clinton, followed by two hour d:scussu:m provider recommendations and
1mp1cmentat10n strategy

| \  Friday, April 23rd - Room ? - 8:00 am to 1:00 pm
| * Consider public provider 'grc_m‘i:} hearinvg'.r
Méndag, April 26th - Room ? Time ‘7 ‘
Deliver statement of supporf to the President (in .Ros;a Garden?). Photos. [Pres’s |

- conference in support of the President 7. Socxal eveats. White House tours ?.
Visit to Congressional Ieadcrs ?.

. Mondav, May 3rd -

' | Work at Wlute House by HPAC campleted See follow up memo on optons
after May 3rd. ,

Ny

(B)  Briefing Teams are made up of prorriinent supportive health profeséioﬁals who wish {0
meet with Hillary Rodham Clinton and/or Ira Magaziner and/or others for discussion of

a single topic on a single occasion.

Each of five briefing teams will have 20 members. Brie’ﬁng teams will "brief™ the work
groups in an area of interest or expernsc These are non-public. events and the names
will not be released ,

L CLINTON LIBRARY PHOTOCOPY |




- Afril 13th ? - 8:00 am - 10:00 am - B.T. II - Burcaucracy Reduction
10 00 am - 12:00 pm - B.T. III Fraud, Antx trust TorLs
. April 26th - 3:00 pm - 5:00 pm - B.T. IV - Choice of Provider

April 27th - 10:00 am - 12:00 pm - B.T, V - Underserved Population

Both of these projects will be completed by HPAC staff. A current listing includes:

Steve Gleason, Chair
- Susannah Wellford, Policy Assistant
Irwin Redlener, Vicé Chair
Pat Ford-Roegner, Vice Chair
Larry Jindra, - White House Fellow and Ass’t. to the Chair
Elena Rios, - Briefing Team Coordmator

We would also like’to request a desk, a phone, one person with White House access (for brief
but timely tours), a clerical assistant, and the part-time assistance of Judy Whang from HHS.

Any suggestad changes are welcome. Thanks.

att. HPAC List
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' "I‘hc mmal plan called for groups that would do a Numbers Audlt Icgal Audit and a
Consumer Audit.

They would question:

. the current underlying assumptions;

. our data; ’

. working group members

. our numbers;

. our legal situation. :

.-the simplicity of the new system and how it impacts on people

D W

We nccd to set up the group that will perform the numbers audit xmmcdlately There
would be a variety of people from a variety of entities to do this work, they would be
~-working on this for 3—-4 weeks, in teams not necessarily at OEOB. ‘

They would peel back the actuarial models we are workmg on for projections, look at
practxcc patterns and give an independent chcck on assumptions.

The important point is that these pgoplc should be independent and from outside the
working group since they will be examining the work product of the Working Groups.

An issue that needs to be considered is that we are now at the point the work product

will be narrowing the options. Thc outhnc of the plan will be firmer and will be
closer to final form.

ML

o

!
2
&l
i

INTON LIBRARY PHOTOCOPY



" March 24, 1993

IRA MAGALINER

MEMCRANDUM
- “FROM: - BETH NOLAN
- SUBJECT: OUTSIDE AUDITORS ON HEALTH CARE OPTIONS

This is in response ﬁo your requést for'advice on. the most
approprlate way to brlng in- people from outside the existing
working group process without compensatlon with particular ay
expertise to assess the ‘current.thinking of the Health éaﬁgﬁﬁf/x v
‘Task Force on various options.

' You are planning to set up "audit groups" in the Numbers }ﬂj,
Legal and Consumer areas, consisting of a variety of people from
é variety of entities to perform the work, over a 3-4 week
period. All the work would not necessarily be done at OEOB.

A primary concern is that the Task Force work has reached a stage
where access to the options: could provide the auditor with
potentially valuable information ébout the ultimate Task Force

work product; Thus, ﬁof example, an auditor whose non-Government
wofk either as an individual entreprenéur or as an employee of a
firm, involves health care systems could be (convenlently) W\‘Mtwg,.&“

5&5

Aiadvantaged by knowing before or her competltors what the

Clinton health care plan entails and does not entail.

Two p0851b1e mechanisms have been considered for brlnglng these
people in, by a contract or by personal "appointment."

CONTRACT

Since we are talking -about this job being done without
compensation, there are two types of no-cost contract that could




be awarded, one belng to a flrm, the other to the indivifual.
-~ Such a contract would contain nonwdlsclosure,'non-use, and non-
~advertising clauses of the type attached. Since no fede
approprlatlons would be expended on the contract with a fi
could be awarded w1thout regard to federal requirements for
competition. . And a contract could exp11c1tly cover the
authorization to use the contractor s data processing equlpment.
If two or three firms are being utilized, this would spread the
beneflts of participation and reduce the appearance of any one
firm having an inside track on data or Plan content'ﬁ;Independent,“
contracts with the auditors could be an admlnlstratlve problem,
but not insurmountable. Each contractor, 1nd1v1dual, or a firm,
would have to deliver a written product which probably would not
be available to the publlc under FOIA. Proper clauses in the
contract would assﬁké its not being avallable under FOIA.

PERSONAL APPOINTMENT

We could also bring these auditors on as Special Government
Employees (SGEs) who would be‘subject to an array of requirements
about the non-disclosure and no-use of the materials; however,
off~premises handling of the materials could be a problem for
these federal employees, especially if the "crunching" of numbers
or dissection(§] of options is to be done with private sector
colleagues or on equipment‘at the regular place of business.

| Under either approach, the “"product" would be recommendations,

A suggestions and reactions, but the auditor would not know, or
should not know, what use the Task Force will be making of their
input. That uncertainty, together with the pledges of
confidentially, non-disclosure and non-use should pfovide
considerable protection against,premature disclosure. In any
“event, if we do decide to go."outside" the existing precess for
audits, we may indeed have to pay a price in the way of leaks or

allegations that certain firms or people got an unfair



By taklng the steps suggested abdve and \

I

competltlve advantage.
by providing publlc access at the earllest p0551b1e time,

reduce the. chance of a serious problem.
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SENDER: Admin Opaerations Division (8/A0)
330 Independence Ave. SW, Rm 1857C
Waahington, D.C. 20547

 Phone: (202) 619-3683
Facsimile: (202).319-2?88
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| This alreemem is entered into between 'the Bureau of Broadcastm

Ve

H
B

" Letter of Agréement

in sonjunction with _contribution of her

serwces to assist in mailing out 1993 VOA calendars. 'Specmc terms of this

~ agreement follow:

agrees:

‘That all services provided to the Bureau of Broadcasting relating to the mailing

of VOA calendars will be provided gratuitously and without campensation;

To waive any and all claims agamst the Bureau of Broadcasting as a result of
these servmes

To assume responsibilityjagainst damage or loss for any Bureau of Broadcasting

equipment used in conjdiction with the provision of the mailing services; and

That all expenses (e.g., transportation costs to and from the Cohen Building)

associated with provision these services will be ____personal

espansabmty

The Bureau of Broadcastmg agrees

0 .

To provide ofﬁce space, supplces and eqmpment necessary to complate the

ass;gnment and

To take reasonabia and necessary steps to protect V from
personal injury or loss while in Bureau of Broadcasting space.

This agreement shall not extend beyond 60-days from its effectwe date, and is
tarminable at will, by either party, w:thout notice, and for any reason whatscever.

Agreed to this ' day of _____ - 1993.

- 1&;" —-.-,..»,« -m ; L. . “r‘?\,\
. Y

Betty Thompson A
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DISCLOSURE OF LOBBYING ACTIVITIES -~

, 03480048
Complete thie form to disclose lobbying activities pursuant to 31 U.S.C. 1352
‘ (See reverse for public burden dlsclosure.) o
Type of Fedetpl Action |2 Status of Fadars! Actiore 3 Repoet Typen
s. contrdet _ o bld/offerappiication 2. Initlsl filing
- i D b. Initial award : b, matedal change
e ESoRetative agreement ¢. post-iward | Ror Materlal Changa Only:
' e. loan guarantee 1 B Al quaner ____
1. loan insursnce ' v ' ' date of laat repont
4, Name and Address of Reporting Entity: 8 It Reporting Enllty in No. 4 ls Subawasdee, Enter Name
and Aildress of Prime: -
Q Prme 0 Subawardee '
Tiet . ¥ known:
Caongresslonal District if known: : o Congressional Oistrict, i known:
‘1& Federal Department/Agency: 17 FPederal Program Name/Description:
| CFOA Number, # applicable:
8. Federal Action Numbar, if known: o 8. Award Amount.  known!
10, & Name and Addizss of Lobbying Enti : S b individualy Performing Services (including address
{f individual, last name, firgt nams, Mil difterent from Ne. 70:9 o
o tlast nama, first name, Mik
‘ {gilish ggnvinu;niicn Sheai(y} glr-uz-a, A naceysery) . .
11. Amount of Paymeni (check ail that apply) ' 13. Type of Paymaent (check alf that applyit
$ . Oactal @ planned D & retsiner
' : ‘ 8 b, cne-ime fae
12 Form of Paymant (check of that apply): - 0 e commission
. g e cash . g d. cantingent fes
: ' : ' . deferred »
8 b inekind; specily: :::ere O 1 other iy

14, Brief Dn;i tion of Services Performad or 1o be Periarmed and Datels) of Servics, including oifi } -
ot Membeﬁ:) contacted, for Payrnent Indicsted in tam 111 » g officer(s), employeets)

15, Continustion Shaei(s) SFill.A stached: OYes = DRNeo

16 wioowation mQuettell theiugh B fes b sudiiand by sde 31 WRC ’
. mpetion 1382, This deiowm of lebhving actvinos i & masais! rgrevtsos 'mm’e‘
of Tacr upon which ey wm pixted By e liew sbtewe whan
Venvctian wol Muts & wvorsd W Th disclosun s mauind purseant 1o Print Rame:
31 USC 1AL Thiy indemasien wil e cpaved 10 the Canpen wms .
ensially and will ks swalabbe fer pubiic Wwepecton. Ay porsm whe fuds 0 | THHE ‘

M vhe rcasred divchowen shall be adbject 16 & tivil ooty o it be) et ‘ '
$90.000 arwd rest mewe thavs § 300,006 kv axch nah lvhute. :




: 'Thts disclasura form shall b completed by the raporting entity, whather subawsrdee or prime Federal « _
intdation or recelpt of ¢ covered Faders! action, or & materlal changs to a previoue filrg, pursuant tojtitle 31 US.C. Y

'ENSTRuWQNs FOR COMPLETION OF SF-LLL, mstmsbae OF LOBBYING ACT]

section 1392 The fling of a form it required for each payment or agraement to maka payrment to any lobbylng entity for
infuencing er attampting ta influence sn officer or employee of any agency, & Member of Congressian officar or
employee of Congrees, or an employas of & Member of Congress In eonnection with a coveted Fedaral acton. Use the

" ¢F.LLL-A Continuatien Sheet for additions! Information If the tpace on the ferm Is inedequate. Complete al
epply for both the initial filing and material change report. Refer to the implementing guidance publishad by the

erns that

Managemarit and Budget for additional Information.

1.

r 3
3'

4

10.

"

12

1
14.

18.

identlfy the type of covered Federul action far which lobbying activity le and/or hag baen secared to Influence the
autcome of a covared Federal scton, . '

Identify the stetus of the covered Pedaral action, S ' .

identlfy the apprapdate dassificadon of this repart. If this is 8 fdllowp report caused by a masteral chango to the '

Information previously reparied, enter the year and quarter in which the change occurrad, Enter the date of the last
praviously submittad report by this raparting entity fee this covered Federal action. .

Enter the full nema, address, clity, state and zip code of the reporting entity. Include Congressional District, If
knawn. Check the appropriate clszsification of the reporting entity that designataes If it ls, or expaects to be, a prime
or subaward reciplent. tdentily the der of the subawardee, e.g., the first subswardee of the prime la the 18t tier.
Subawards incude but are not imited to subconatracts, subgrants and contract swards under grants.

. If the organization ﬂlfnwe report I ftam 4 checks *Subawardee®, then anter the full name, address, clty, state and
p coda of the prime '

erul recipient, Include Cengressiona! District, if known.

Entar the nama of the Pederal agencxmmwng the award or losn commitmant. Include st least on& ofgan!.mﬂonai
leval below agency name, If known. For ezample, Department of Transportation, United States Cosst Guard,

Enter tha Federsl program name or description for the covered Fedatal action (ftem 1). If known, enter the full
Cztalog of Federal Domaestic Assistance (CFDA) numbar for grants, cooperstive sgreements, loans, snd losn
commitraents, o . T _

. Enter the most appropriate Fedaral identifying number available for the Federal ection Identified In ltem 1 (e.g.

Requast for Proposal (RFP numbar: (nvitatien for Bid (IF8) number; grant announcement number; the cantract,
grant, or loan award number; the spplicatiorvproposal control number assigned by the Federal agency). include
prefixes, e.g. “RFP-DE-90-001." ' < :

_ For a ¢overed Federsl action wherg thare has been an award or lozn commitment by the Pederal agency, enter the

Federal amount of the awardloan commitment for the pime enuty (dentfied in item 4 or 5.

(a) Entgr the full name, address, dty, state and zp cede of the lobhying entity engaged by the reportfng gntity
idanilfied In tem 4 to influsnce the covered Fedaral actlon. . ' :

(b)Enter the full ngmes of the Individusls) performing services, and includa full address  different from 10 (),
Enter Last Name, First Name, and iiddle Initial (M1). : . . :

Enter the amount of compengation pald or rezsonably Iexpécted to be péld by the ng eadﬁ (item: 4) to the
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be mude (planned). Check

all boxas that apply. I this ls & material change report, enter the cumulative amourt of pryment made or planned

to be made,

Check the zppropriste box(es). Chack all boxet that spply. If payment Is made through an [n-dnd Eonufbuﬂon, '

spedfy the nature and value of the in-kind pryment. ‘ _
Chack the appropriate box(es). Check alt boxes that apply. If ather, specify nature.

Provide & epedific and dataled description of the services that the lobliyist hia performed, or will be expected to

mw, and the date(s) of any services rendered. Include alf &rg‘pmtw and refated activity, not just ime spent In
sctual contizt with Federsl offidais. Identily tho Feders! official{s) or employee{s) contacted or the officeris),
employee(s), or Mamber(s) af Corgress that were contacted. : '

Chetk whether of net a SP-LLL-A Continustion Sheat(s) is attached.

16. The certifing oficial shall sign and dste the farm, print hizher name, tte, and telephone number,

m&m;m&m:dkcécndw&hmdmmmqaowﬂtump«mm.hdudngmmwaﬁng
. instructond, searching etitting data sowrces, gathering and maintnining the detn aeeded, ond completing and revigwing the eollection of
information. Send commenty regarding the burden extimete of any other aspect of this collection of infoamation, inclusing :

. far reducing tids burden, to the Office of Mansgemnet snd Budget, Paperwerk Reduction Projedt (0348-3546), Washingon, D.C. 20501,

Cuaddo0w0gm0Te, 0f den, Counseitd 3
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48 CFR Ch. 5 (10.;

-9] Ed.

: Hig

(552.232-8—Prom n)
mpt Paym .

(Nov 1987) (Deviation %Ag‘g ?lscoum

(b) When a “substantia])

y u‘l 2‘8)).

the title of the clause al It of
FAR or GSAR citation (550 Siach the
amination of Records by' §70E
1984) (Variation D). If there ;
Ehan one variation of g provils'
',_Iause, the variations are titled S?On
‘ ;1oan). (V?.rlatlon ID), (Variatio va la,
.,tc. Variations of clauses whichrl III),
rom.r}egotiatlons_ do not neeq tosuy
depplfled unless an amendment, to
olicitation js issued. to the
(¢) Variations of FAR o
lzgses should generally be rusgis
Ei ividual cases. A copy of clause vf -
ons developed for repeated arl.
Ilust be furnished to the: Office
rSA_ Acqulsitlon Policy (VP) 1o ° o
:nt1a1 inclusion in the GSAR " Po.

Ol‘e
or

2,105 Procedures for using alterﬁates

The procedures in F ;
GSAR Part 559, | 92105 appiy

2.!07 Provisions and
in Subpart_ 552.1.

a) The contractin offi

;er.t the provision atg 552.f;cse2r-5 SIAaII
)rl_zed Deviations or Variatioﬁs ~
dvisions, in solicitations that Incluciin
4 _FAR or GSAR clause with an a :
rized deviation or variation Thl‘l- '
wision must be used in lieu bf thls
R; p';ovlsion at 52.252-5, ¢

)) The contracting offj n
irt the clause at 555.252—f:ice1r\utsllllgrn

! Deviations or Varlaélons in
.uses, in solicitations and contracts

t include any FAR or GSAR clause

1 an authorized deviation or varia-

. This clause must be used in liey
1e FAR clause at 52.252-6.

clauses Prescribeg

bpart 552.2—Texi of Provisions
and Clauses

00 Scope of shbpart.

..is subpart sets forth the :
ISAR provisions and clausg(sex';r?cf
ach provision and clause, pro'vides

Ss-reference to the location in the

R that prescribes its use,

aeﬁe"" Services Administration

2203_4 Contingent Fee Representation
5 'and Agreement. )

prescribed in 503.404(a), insert’
the following provision: )

CONTINGENT FEE REPRESENTATION AND
AGREEMENT (MAY 1989)
'(a) Representation. The Offeror repre-
nts that, except for full-time bona fide
mployees working solely for the offeror or
¢ a fide established real estate agents or
rokers maintained by the Offeror for the
urpose of securing business, .the Offeror—
NotE: The Offeror must check .the appro-
priste boxes. For interpretation of the term
~pona fide employee or agency,” see para-
aph (b) of the Covenant Against Contin-
gent Fees clause.

3] has, has not employed

or retained any person or company to solicit -

or obtain this contract; and
[¢)) has, _ has not paid or
agreed to pay to any person or company em-
loyed or retained to solicit or obtain this
contract any commission, percentage, bro-

" kerage, or other fee contingent upon or re-

sulting from the award of this contract.

(b) Agreement. The Offeror agrees to pro-
vide information relating to the above Rep-
resentation as requested by the Contracting
officer and, when subparagraph (a)1) or
(a)(2) is answered affirmatively, to promptly
submit to the Contracting Officer—

(1) A completed Standard Form 119,

‘Statement of Contingent or Other Fees, (SF

119); or .

(2) A signed statement indicating that the
SF 119 was previously submitted to the
same contracting office, including the date
and applicable solicitation or contract
number, and representing that the prior SF
119 applies to this offer or quotation.

(End of provision)
552.203-5 Covenant Against Contingent
Fees. . .

As prescribed in 503.404(b), insert
the following clause: .

COVENANT AGAINST CONTINGENT FEES (MAY
: ) 1989) :

(a) The Contractor warrants that no
person or agency has been employed or re-
tained to solicit or obtain this contract upon
an agreement or understanding for a contin-
gent fee, except a bona fide employee or
agency. For breach or violation of this war-
ranty, the Government shall have the right
to annul this contract without liability or, in
its discretion, to deduct from the contract
price or consideration, or otherwise recover
the full amount of the contingent fee.

463

in t%s

ercial b\

clause, means an establi ‘
estat® ®

selling agency (inclpding
agents or brokers)i maintaine

tractor for the purgpse of serfxs

that neither exerts\nor propdses to ex
improper influence tdsolicit or obtain
ernment contracts norzholds_itself )Bh as
being able to obtain any Rt con-
tract or contracts through improper influ-
ence. : ' e

‘“‘Bona fide employee,” as used in this
clause, means a person, employed by a Con-
tractor and subject to the Contractor's su-
pervision and control as to time, place, and
manner of performance, who neither exerts
nor proposes to exert improper influence to
solicit or obtain Government contracts nor
holds out as being able to obtain any Gov-
ernment contract or contracts through im-
proper influence. . - :

“Contingent fee,” as used in this clause,
means any commission, percentage, broker-
age, or other fee that is contingent upon the
success that a person or concern has in se-
curing a Government contract.

“Improper - influence,” as used in this .
clause, means any influence that induces or
tends to induce a Government employee or
officer to give consideration or to act re-
garding a Government contract on any basis
other than the merits of the matter.

‘ensed re

(End of clause)

(54 FR 26558. June 23, 1989.'35 amended at
55 FR 6256, Feb. 22, 19901

§552.203-70 Restriction on advertising.

~ As prescribed in 503.570-2, insert the
following clause: .

RESTRICTION ON ADVERTISING (DEc 1990)

The Contractor shall not refer to this con-
tract in commercial advertising or similar
promotions in such a manner as to state or
imply that the product or service provided is
endorsed or preferred by the White House,
the Executive Office of the President, or
any other element of the Federal Govern-
‘ment, or is considered by these entities to be
superior to other products or sérvices. Any
advertisement by the Contractor, including

~ price-off coupons, that refers to a military
resale: activity shall contain the following
statement: “This advertisement is neither
paid for nor sponsored, in whole or in part,
by any element of the United States Gov-
ernment.”

(End of clause)

. [56 FR 965, Jan. 10, 19911
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March 23, 1993

CHARLOTTE HAYES, OFFICE OF THE VICE PRESIDENT
BETH NOLAN S . - - _

SUBJECT: ' WHETHER THIRD PARTIES CAN PAY COMPENSATION AND
| EXPENSES FOR WORK GROUP MEMBERS

The Offlce of Counsel raises no 1ega1 or ethlcal objectlon to the
part1c1pants accepting expense payments or ordlnary compensation

from their regular employer, in connection with Work Group
service. If anybody other than the regular employer is
compensating them or paying their expenses, we need to review it.
We are concerned about any obligation the participant may have to .

report back to any organization about the specifics of their work
on the Review Group.  Payment of regular compensation. or travel
expenses with no strings attached is not a legal or ethical
problem. We are picking their individual,brains not seeking the

news of any organization.



March 26, 1993

FOR BERNARD NUSSBAUM
Beth Nolan : ' S ‘ j -

SUBJECT: Supportvfor‘International Ethics in Government

Conferences

For about two years, the Office of vaernment Ethics and the
‘United States Information Agehcy have been pianning an
International Government Ethics Conference, to bring together
government ethics practiticners from a number of countries,
mostly at thelr own expense but with some underwrltlng of: the

conference from appropriate prlvate sources.

The thrust of the conference 1s that if democratic governments
‘are to succeed, they must have the confidence of the public that
officials are living up to certain standards expected of them in
their own cultures. An international conference will help both
our Administration and the new democratic republics understand

better how to develop such standards and to meet them.

Steve Potts has been heading the OGE effort and Richard Werksman
has been representing USIA as its DAEO. Thehproject is on hold
pending the appointment for a new‘Director at USIA.

White House suppcrt (mostly moral (?)) for such a conference

- would ensure support from the new USIA leadership.

Steve Potts would appreciate the opportunity to discuss the.'-

conference with‘you. shall I call him and arrange a meeting?

o f



 THE WHITE HOUSE I

WASHINGTON .

April 29, 1993
TO: . ALL HEALTH CARE TASK FORCE AND WORKING GROUP PERSONNEL
- FROM: JOHN D. PODESTA
: Assistant to the President
and Staff Secretary

STEPHEN R. NEUWIRTH . .
Associate Counsel to the Pre51dent

RE: vTask Force and Working Group Records

. The following 1nstruct10ns ‘govern the proper handllng
of records created or received by the President’s Task Force on
Health Ccare Reform or the 1nterdepartmenta1 worklng group,

- clusters or subgroups: \

1. Any documents you ‘create or receive as part. of
your work with the Task Force or its working group ‘must be
preserved. You may not dispose of such documents, even after
your work with the Task Force or working group is completed.
‘This rule applies to, among other things, notes, drafts, working
papers, charts, graphs, books, publications and 1ncomplete o
documents. You may dispose of unneeded duplicate copies of
existing documents that are not annotated or otherw1se marked.

2. You may not delete records created ‘in connection ’
w1th your work with the Task Force or its working group and
stored in computer equlpment or any other electronic media. This
rule applies to, among other things, e-mail messages you sent or
received. Purely personal e-mail messages may be_deleted.

_ ' 3. All Task Force and working group documents are
property of the White House Office regardless of whether they
are, or have been, transmitted or maintained outside of the White

~ House and 0l1d Executive Office Building. Task Force and worklng
group documents include all documents that you have created or
received in your capacity as a Task Force or working group
member. These documents include materials received from any
source -- e.d., a member of the Task Force, another working group
member, a government employee, or a private citizen or group. Be
aware that the White House Office retains control over all such
documents and that their confidentiality is to be maintained
accordingly. Moreover, you may not take copies of any Task Force '
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department or agency should be sure to segregate Task Force an
'worklng group documents from department or agency documents you
use in your other work. In all 1nstances, Task Force or working
group documents should be maintained in separate files and should
not be placed in departmental or agency files.

) 5. When your work with the Task Force or worklng
group. is completed, please (a) return all documents that have
been forwarded to you by the Task Force’s intake center
(including any cover routing sheets) to Mary Schuneman, OEOB Roon
287; (b) place all other Task Force or working group documents in
boxes; (c) mark the boxes to identify the documents as Task Force
or working group documents; and (d) identify the general category
or categories of documents in each box.

Thank you for your assistance.




