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MemorandUl1t 

To: Vincent Foster 

From: 

Deputy Counsel to the President 

Stephen Neuwirth 
Associate Counsel to the President 

Robert E. Kopp 
·Director, Appellate Staff 

David ~. Anderson 
Director, Federal Programs Branch 
Civil Division 

PRIVILEGED ATTORNEY­
CLIENT AND WORK 
PRODUCT MATERIAL 

Re: Compliance Issues and Appeal Prospects in 
.Ass•n. of American Physicians and surgeons v. 
Hillaey Rodham Clinton, et al., No. 93-399 (D.D.C.) 

IN'l'RODUCTION 

- You asked us to provide you with an analysis of the 
compliance issues arising from Judge Lamberth's March 10 Order, 
.l,ikelihood of success of litigation involving them and the . 
t>rospects of reversing the award of preliminary injunctive relief 
to plaintiffs on appeal. ~he memo does not represent definitive 
legal conclusions based on e~haus~ive analysis, but should serve 
as our initial views ort the problems you presented to us 
yesterday. · · · - - · 

Neither the Federal Advisory Conun.ittee Act ( 11 F'ACA"), 5 
u·.s~c. App. 2 1 implementing General Services Administration 
("GSA") regulations, 4~ C.F.R. Subpart 101-6.10, nor the Judge's 
Opinion and Order are models of clarity or provide certain 
answers to many of the cqmpliance issues you have raised. 
Actions taken in reliance on narrow readings of these three 
sources of guidance pose litigation risks, and plaintiffs may 
well challenge them through an amended complaint, motions for )I 
further relief or motions for contempt in the district court. ~ 
Overly broad constructions of defendants• obligation~, on th 
other hand; may unduly hamper the work of the Task Force. 

It is, in part, for these reasoris that ~e strongly recommend 
an expedited appeal of the March lp Order. The Cotirt•s Order 



ly impairs the ~ask Fo7ce'7 work to a(liieasU~le de~? 
........ ~ ........ ens over compl1ance w1th 1ts less-tha'fr-ee:rteft±n • 
................ ,.,..ts may .cloud its efforts with uncmnfortable 

y. Hmvever,. an expediteci appeal roay diminish the 
od.· that these or other plaintiffs will file compliance- ~ 

~~~~u_papers in the district court, or that Judge Lamberth will 
lined to rule on them. ·. · . · · 

. Even if we were to file an expedited appeal and demonstrated 
a likelihood of success·on l!lost compliance-related questions, 
there is a good chance that plaintiffs will return to the 

·' district court in effort to ensure compliance with FACA and the 
Order. Plaintiffs will likely seek discovery, and it will be 
difficult to resist such discovery without leaving thepublic 
impression that something is being hidden. The prospect of 
discovery requires us to be particularly careful in ensuring full · 
compliance with the Order's written and implicit requirements. · 

The opinion is, ot course, favorable in many respects. ·All, 
claims· regarding the working group were dismissed and the Court 
recognized the constitut.ional dimensions of the President's 
effol·t to obtain advice on recommended legislation •. Nonetheless, 
the Order does·place some significant roadblocks in the Task 
Force's effort to continue its work unimpeded 1

1 and, because it 
does 1 it offers the. plaintiffs a chance to divert the Task 
Force's energies and resources to defending against compliance 
motions. 

We also believe that Judge Lamberth's opinion poses· 
signiticant. long-term concerns. The Court's ruling potentially 
weakens Presidential power by allowing congress to regulate the 
process by which he and his close advisors receive both factual 
and policy information. The opinion also narrows potential 
opportunities for the First Lady to perform valuable public 
service and to· assist the President in the. same private manner 
allowed other close qoverrtment ~dvisors. 

On balance, we believe that the advantages to taking an 
expedited appeal far outweigh the risks. As detailed below, we 
believe that the prospect for. success of appeal are quite good. 

ILlSCQSSION 

Compliance Issties 

Judge Lamberth's order raises four categories of compliance 
issues: 1) charter and membership, 2) "subgroup 11 meetings, 3) the 
fact-finding vs. advice formulation function and 4) public access 

1
. We underline those requireme~ts that appear to us to be 

. particularly onerous. · 
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information. Each imposes significant administrative. 'flurdens 
on the Task Force, may poteneially delay its work and di ish 
its flexibility. 

1. Charter and Me~bership 

a. Section 9(c} of FACA ~rohibits an advisory committee 
from meeting or taking any action until a charter is filed with 
GSA. Prior to filing a charter, the President or designee must 
submit a letter a:hd proposed charter to the GSA's Committee 
Management Secretariat in accordance with 41 C.F.R. § 10l-
6.1007(b) (2). The. GSA will, if possible, approve or disapprove 
establishment of the-advisory committee within 15.days. § 101-
6.1007(c). Once approved, a noticethat the com."nittee is b¢ing 
established must be published in the .federal Register. § 101-
6~1015(a)(1) • .An exception for·committees established by 
Executive order would not apply here. Id. Such notice shall 
appear 15 days before the charter is filed with the Congress and 
Library of Congress, unless the Secretariat permits a shorter 
time for good cause. § l01·6.1015(a) (2). These regulations 
gould effectively bar the Task Force ,or· any subgroups of it ~rom 
working at all for 30 days,,. put this delay could be overcome if 
the GSA is. asked to, and does, expedite this process. 

b. It is unlikely that this moratorium applies to the 
inter-departmental working group, although·the matter is not free 
from doubt. Section 9(c) of FACA bars an "advisory committee" . 

. from meeting or taking action until the charter is filed. 
ttAdvisory committee" is defined to include "subgroups" or . 
11 subconunittees 11 thereof that meet the requirements of§· 3{2). 
The Court held, however, that the interdepartmental working group. 
is not an "advisory committee. 11 Nevertheless, to allow a working 
group to begin work prior to the chartering of a just~established 
parent advisor;r· committee would be of dubious· legality. Under 
the unusual circumstances of this case,·we have a reasonably 
strong argument, }1owever, that neither the court.nor FACA 
inte11ded the working groups to stop their work for days·or weeks 
pendfr.g filing of the charter. 

c. However, there is a serious question·whetlier, under the 
Order, a 11 subqroup" of the Task Force may meet at all until the 

.charter is approved and filed. What constitutes.a 11 subgroup 11 is 
discussed ·in~ 2(c), infra. Paragraph 1 specifically enjoins 
meetings of a Task Force. subgroup until .the Task Force as a whole 
complies with FACA, of which filing the charter is the first 
step. While the Magaziner Oecl. , 9 explains that there are no 
11 formal" subgroups of the Task Force, neither F'ACA nor. the order 
expressly distinguish between formal and informal subgroups, and 
a meeting between Mr. Magaziner and the First Lady, for example, 
ruay be a subgroup. The Order may, therefore, bar moetings · / 
between members of the Task Force, whatev~r their pur~oseL at 
least until charter is filed. · 

3. 

c PY 



d. FACA committees must be 11 fairly balanced in terms o ~"\ON Pf?t:.s-_ .··· 
points of view represented and· the functions to be perfo> d ~ 0 

by the advisory committee." FACA, § 5(2), Several FACA ca es (\,/7 .~ 
have dealt with this provision and, while the law is.not y ~~ ~ 
settled, the better view in this District is that plaintif~ . J' ~ 
generally lack standing. to enforce this provision and that 't is 
judicially unreviewable. This. may not prevent these or othe 
plaintiffs, possibly frustrated by a perceived lack of influe 
from bringing suit to reconstitute the Task Force. -But, in 
addition. to these jurisdictional defen~es, defendants can argue 
that the 11 fairly balanced" requirement doe.s·not require the 
seating of representatives of medical, public interest and 
insurance organizations on the Tas.k Force, but that the relevant 
point of view and function here is that of the government 
agencies that will be.charged with implementing the resulting 
legislation. · 

2. Sybgroup meetings 

It is clear under the Court Order that working group 
meetings are not subject to FACA and that the fact-finding 
meetings of the Task Force·are. · The Opinion does not explain 
whether meetings of two or more.Task Force members together or 
with nie'lnbers of the working group or the public are subject to 
FACA. . 

a. . It is reasonably clear that 11tem.bers of the Task Force 
may attend forums or meetinqs organized by private groups on 
health care without triggering FACA's procedural requirements.· 
Those requirements apply to'meetings of the advisory committee, 
§§ ~O(a){l), (2), not meetings of private groups attended by FACA 
conuni ttee members. · · 

. b. For the same reason, it is unlikely that a meeting 
· convened by the interdepartmental working group, or one of its 
. cluster groups, that is attended by a Task Force Jnt:!mber is an 
·advisory committee meeting. National Anti--Hunger Coalition, . 
which involved working groups chaired by FACA committee members, 
supports thi$ conclusion. · ' . . 

c. Me~tings initiated by lliore than orie Task Force member 
with members of the working group.andfor the public, which would 
in all 1 ik_elihood be inforn:a.tional in nature, might l·aad to a 
differen~ result. The Order er:joins meetings· of, "subgroUJ?S" or 
"subcom.mlttees" until the requ1.rements of FACA are satisfled. 
Order, ! 1. The issue is whether an informal meeting between, 
for example 1 the First Lady, Mr. Maqaziner and Ms. Rasco 
constitutes a "subgroup." · 

·We could argue that the term "subgroup" refers only to· 
groups of two or more Task. Force members that are convened with 
some degree of.formality or structure, and not to chance or 
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ings. A GSA regulation, 41 c~F.R •. § lOl-6.l004(k), 
thie view. It provides that meetings·or two or 
co~~ittee members to gather information' or to 
is not covered by FACA. While the regulation, 

apply as much to the ,full Task Force as to a subgroup 
th:ree, is helpful, reliance on it poses a some risk of· 

c • Paragraph 1 of the Order plainly says that 11 all fact-
finding and-fact-reporting meetings of the Task .Force must comply 
fully with the requirements of FACA." FACA and the order could 
be circumvented by dividing into 11 informal'1 subgroups to engage 
in fact-finding and fact-reporting meetings. This may violate ~ 
the spirit, if not the letter of the Order. As a result, it c~ 
elausibly be arcru.ed that two or more members ofthe Task Force 
cannot mee~ to disous' factual or deliberative issues unless 
ll'l!bl ic not lee is prov ~ded. · . · ·. · 

. . 
. . . 

d. -"Formal" fact-reporting meetings described in· {c),· any 
meeting_s ·of the Task Force or two or more In$.mbers thereof . 
involving the formulation of advice, aJld, perhaps, "informal" 

· .§Ubgroup m·eetings. require public nljti_ce, 41 C. F. R ~ § l01-
6.1015(b) requires notice of l,5.calendar·days prior to the 
meeting unless "exceptional circumstances" exist that are stated 
in the Federal .Register. What such circumstances might be ·are 
not stated in the GSA regulations. .That. 15 days (or really any) 
notice is required prior to a fact .. reporting meeting se.rious:ly 
hainp.ers the abil~ty of the TaS:k Force to produce prompt 
recommendations to the President. Such notice prior to 
deliberative meetings, which would pres~~ably occur near the end 
of the process, might- not be as.burdensome. Nevertheless, under 
these circumstances, ther-e would b~ an t.lnderstandable inclination 
to exercis:e.this exception frequently, presenting fertile ground 
for litigation. Challenges might be filed in order to disrupt 

·the Task Force's work. A strong defense lies in the President's 
imposition of a 100-day time-table, although we. n-.ay need explain 
why such a compressed tirue.-table is needed in soruewhat more . · . 
detail. Defendants~ chances of prevailing would likely depend on 
.the nature of ~he meeting, how much less than 15 days notice was 
provided and.how often the exception was exercised. Defendants 
might have a better .chance of prevailin~ on such cases involving 
shortened notice to deliberative meetin~s because the public .. 
would.not be able to attend, but, again, these m~etings might be 
the easiest ~nes to provide full notice. · 

e.· Meetings of two or more Task Force members for either 
fact-finding or deliberative purposes may be. subject to the 
Order. It is possible to imagine, however, meetings of Task 
Force members that fall into neither category. If the First Lady 

.and Mr. Magaziner meet to discuss operational or logical issues, 
such as when to schedule a meeting or the general progress of the 
working group, it is doubtful that FACA would apply. FACA's . 
legislative history suggests that operational groups or meetings 
are not covered by FACA. 

·s 

COPY 



,~~ON Pf?~ 
c}' . · S O>o 

f.· Finally, ft would seem likely that, at the end· of the '?Jf',r ~ 
the Task Force as a whole or ·a subgroup of it, w· uld ·· d 

present its advice and recommendations to the President. ·Such a ~; 
meeting would be a meeting of the advisory co~ittee and uld, ~ · 
therefore, require public notice. · ....>.CfJ. 

. f~~~ 

These meetings also raise a tricky issue about public 
access. . I.t may well be that these mee.tings would not involve 
fact-reporting· or· advice formulation 1 . but, instead, 11 advice-. 
reportir1g." The Order is ·not clear on whether public access to 

. such a meeting would be required. It is very difficult to.· 
believe, even following the reasoning in Judge Lamberth's 
opinion, that FACA could constitutionally require public access. 
to meetings in Which the President receives advice. Public · 
interest may be greatest in meetings between the ~ask Force and 
the President, and, it is, therefore, more likely that a lawsuit 
or a motion for contempt by plaintiffs would be filed in this 
context. Defendants• chances of prevailing in.such litigation 

-would. appear quite strong. 

3. Advice :Formulation .V.f;h.~Jact-Finding , 

. The Court 1 s Order affords public access to Task Force fact- ' 
reporting or fact-finding meeting~, butnot to those involving 
advice formulation. ·Perha s the most difficult art of·com 1 in 
with the court's order is trying to determine if and how such a 
gistinction can be drawn in -free-flowing, ;meetings. 

Perhaps it is. possible for the Task Force or subgroups 
thereof.to structuretheir meetings in a way such that some are 
plainly intended to involve -fact reporting, such as meetings in 
which the pUblic is invited to speak, and some· clearly involve 
deliberation. The problem is in dealing with meetings likely to 
involve both. · · 

. . 

Paragraph 2 of th.e ·Order 1 which refers to meetings scheduled 
for the npurposen of fornmlatinq advice, offers apartial 
solution. Meetings may well be called, and ~o described in the 
public notice, for the purpose of deliberation. Factual. 
discussion that is part and parcel of the deliberative process 
would not violate the Order. Other meetings, however, may not 
have such a specific agenda. There is precedent in the FOIA 
context that, if facts and·opinion are inextricably intertwined 
in an intei-agency document such that deliberative material 
cannot easily be redacted, the entire document may be withheld. 
The problem of. possible ":i:ntertwiningu seems much more likely in 

·oral discussions. Under such circumstances, it is hard to 
imagine tr~e court holding defendants in contempt if· the Task 
Force made a good faith effort to segregate meetings or portions 
of meetings between fact finding and deliberation, but could not 
do so in otherportions without completely disrupting the 
gathering. · 

6 
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Publ.ic .Ace~~§. to Information 
. . 

a. ·section lO(b") requires documents preparedby and 
furnished to the Task Force to be made publicly available. 
argument can be made that·the 11 subject to section 552 of Tit 
language in § 10 (b)· exempts non-agencies

1 

such as certain.· 
components of the Exe·cutive Office of the President, and the Task 
Force, .from FACA 1 s document access· requirements. Such a result 
would exempt many, if not all, Presidentially-established FACA_ 
committees from these requirements and would be contrary to 
intent of Congress. After all, if open committee meetings are ·to 
be truly m~aningful for the public, interested persons should 
have access t·o the documents· at issue in these meetings. As a 
result, .we believe that Task torce docUltients, except those 
protected by a FOIA privilege other.than deliberative process, 2 

are subject to public ·inspection ••until the Task Force ceases to 
exist. 11 § 10 (b). Non-privileged documents received in the 
"intake center, n Magaziner Oecl. !· 22, for example, are subject 
to public disclosure. · 

b. Although .. the First Lady and the ·other Task Force 
members· serve in public capacities other than on the Task Force,·· 
it is likely that most of the documents that they have received 
are readily identifiable as having been sent to them because of 
their role on the Task Force. Indeed, Magaziner. Decl. ! 22 

.·states that mail sent to the Firs.t Lady and Mr.· Magaziner on 
health care issues has been .handled by the 11 intake center. 11 

These documents would be subject to disclosure. 

c. Documents received by the First Lady during her 
meetings with outside groups, the Hill or the working group are 
subject to disclosure as well. It would be difficult to argue 
that she received these documents in her capacity as First Lady 
rather than her capacity as Chair of the Task Force. 

'd. Docmtu:~n"ts :received b r 
meetings presen sa somew.a more l l.CUlt issue. Documents 
·received or produced by €he work1ng group are generally not 
subject to disclosure because the working group is not a FACA 
committee. ~ §§§ ~ e, infra. When they are furnished to or . 
made directly available to the Task Force, they become·Task Force 
documents subject to disclosure. Mr. Magaziner serves a dual 
role as Task Force rnember and head of the working group. Whether 
documents he receives or produces are subject to disclosure, such 

.as the decision .. tree he has prepared for the Pre~ident, may turn 
on the capacity in which he received or produced the document. 

·
2 The Office of Legal Counsel has concluded that agency 

. documents transmitted to a FACA committee would be subject to 
deliberative ptocess privilege protection if sought from the Task 
Force. 

7 
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e.In is that: Mr. Magaziner serves.in two capaciti 
and it would be difficult to argue that documents 
s or rectdves as working group chair are not effe 

n his possession as Task Force member as well. . ..,s_,..u_,.,c=h--=d=o"""-T=~:::...L. 
therefore, are likely t6 be subject to disclosure. 

e. Documents currently in the possession of the working 
group are likely notconsidered Task Force documents and are not 
subject to disclosure. However, § lO(b} of FACA provides that 
documents "made available to" or 11 prepared · for 11 the FACA .. 
conunittee tnust be disclosed.· This sugg,ests that documents need 
not be in the FAcA·collUTiittee 1s physical custody to be 

· disclosable. Neither can it mean, however, that all staff 
documents are disclosable. · Even if the Task Force does not 
possess a document, it WoUld seern that the.Task.Force·must 
disclose documents that the Task Force has 1) specific knowledge 
were · re ared for them o · 2 s ecific kn w ed e are available o 
them and 3 access to them. Whether we could prevail in a . 
challenge in whlc he position that only documents 
possessed by the Task Force must· be made. public is questionable. 

f. Finally, those working group documents wbich have not 
been "made available ton or "prepared .forn the .Task Force are .not 
subject to disclosure. Th~ working group is·· neither a FACA 

.. committee nor a FOIA agency. Working group documents prepared by . 
e~ecutive branch agencies are,.however, subject to FOIA requests 
on the agency if the document remains.in .the agency's custody c:tnd 
control. Such documents may·be withheld pursuant to any FOIA 
privilege. Deliberative process may, however, be difficult to 
asse.rt because that privilege applies 1 in part, to 11 inter-agency" 
documents, and, as noted, the working group ~s not an agency. 

A:rmellate Prospects 

While prospects for success cannot, of course, be predicted 
with any certitude, we believe that·theadvantages of appeal 
out\oleigh the risks. We believe that our statutory argument is 
far stronger than the district court recognized and that we have· 
a strong basis ~or asserting that the court erred in believing it 
was bound by the. Title 5. definitions of .''officern and nemployee." 
With respect to the constitutional argument, the D.C. Circuit is 
particularly sensitive to Executive Branch prerogatives and will 
certainly recogni2:e the seriousness of th~ issues presented. tn 
short, there is a very good .prospect that the .o.c~. Circuit may 
remove doubts cast by ·the district cou1:·t on the status of the 
First Lady and the scope of Presidential privilege. · 

The worst case scenario~ of course, is th~t the D.C. 
Circuit would .find both ou.r statutory and constitutional 
arguments unpersuasive. and would also disagree with the district 
court's analysis of the working group issue. Even under this 
scenari6, however, it is unlikely that the court would order that 

a· 
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meetings ba opened to the public. Even assu . ntg
0

· . /J (V 7. ~) 
the court would almost· certainly remand the cas 'J Yl _ 

ict court for further factual development as t·o · tll . ,_ fJ 

ion of the workit;g groups in relation· to the Task Fore .• 1 ·As· $"/ 
, however, we th1nk that our chances. of totally losing ~. . ~,~-?>/ . 
the statutory and constitutional issues is s:mall. · 'l'he ~ . 

judges who will be most troubled .by our statutory argument will 
be those most likely to support us on the. constitutional issues. 
Conversely, those least inclined to a broad ruling on executive . 
powers may be those most willing to interpret the statute broadly 
to comport with congressional purpose. 

cc; Judge Webster Hubbell 
Nancy McFadden 

) . 
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TALKING POINTS ON HEALTH CARE TASK FORCE CASE 

1. The Court of Appeals ruled that_ the H_ealth Care Task Force 
.was not subject to the Federal Advisory Committee Act • 

. 2. In so ruling, the Court of Appeals found that First Lady 
Hillary Rodham Clinton is a "full time officer or employee 
of the federal govein~ent" for purposes of the Act, and 
therefore her role as Chair of the Task Force did not 
trigger application of the Act. 

3. The ruling means that the Task Force.was .never subject to 
requirements that its meetings be open to the public or that 
its documents be publicly disc).osed. · 

4. The Court of Appeals also ~ent a separate part of the case 
back to the district court to determine the status of the 
interdepartmental working group that provided information 
and options to the Task Force. 

5. However', the Court of Appeals did not hold in any way that 
the working group was subject to the Advisory Committee Act. 
Indeed, the district court found that the working group is 
not subject to the Act. The Court of Appeals merely ~eld 
that insufficient evidence had been presented for the 
district. court to have reached a final determination on that 
issue. 

6. In its original holding, the dist~ict court found that the 
interdepartmental working group is not subject to FACA 
because it was the Task Force, and not the working group, 
that advised the President. 

7. At this point, the district court will determine what 
additional factual information is needed before a final 

· decision can be rendered on the interdepartmental working 
group. 

8. We believe that under the standards articulated by the Court 
of Appeals, the government will be able to demonstrate that 
the working group, in fact, is not subject to FACA. The 
Court of Appeals noted that "it is a rare case when a court 
holds that a particular group is a FACA advisory committee 
over the objection of the executive branch." 

9. The working group --which, like the Task Force itself, has 
now ceased operation -~ was a. disparate group of several 
hundred persons. The Court of Appeals has stated that in 
any further proceedings regarding the working group, the 
district court should evaluate its purpose, structure and 
the nature of its composition. , 
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Jume 14, 1993 

MEMORANDUM FOR FILE 

FROM: 

SUBJECT: 

STEPHEN R. NEUWIRTH 
Associate Counsel to the President 

Contact with.GSA Acting General 
Counsel 

At approximately 12 noon today, I spoke by telephone to 
Allie Lattimore, the Acting General Counsel of the General 
Services Administration. · 

. ·At an internal White House meeting this morning, we 
sought to determine the accuracy of a story·in today's Washington 
Times ·suggesting that documents relating to the .President's·Task 
Force on Health Care Reform had been shredded by an employee of 

·the· GSA. That employee was· referred to, but not named, in the 
article. 

Several persons present at the meeting suggested·that 
it might be appropriate to identify, and contact, .the GSA 
employee referenced in the Times article to ascertain what, if 
any, documents·had been shredded andpursuant to whose 
instructions. I noted that civil service rules or other 
regulations might make it inappropriate for us to contact 
directly any civil servant employed by GSA. I therefore 
suggested that before any such contact be considered, I would 
contact the General Counsel of GSA to determine whether such 
contact is appropriate a.nd under what circumstances and terms. 

I thus telephoned Ms. Lattimore. In a very brief 
conversation, I mentioned that an article had a~peared in today's 
Washington Times suggesting that_a GSA employee had claimed to be 
·shredding docume.nts addressing health care reform. I stated that 
the article was unsubstantiated, but that in light of pending 

· litigation concerning the Task Force, we were interested in 
determining whether any factual predicate for the article in fact 
exists. I told Ms. Lattimore that the purpose for the call was 
to determine what steps would be·appropriate, in.light of any 
applicable GSA or civil service rules or regulations, in the 
event the White House staff were interested in speaking to any 

·GSA employees about the article. I then told Ms. Lattimore that· 
I would get:back to her. 

After speaking to Ms. ·Lattimore, I determined that it 
would not be appropriate to have any further discussions with her 

~-

,, ..... 

COPY 



concerning the Washington Times article . 
. convey the impression that the White. House 
causing GSA to take or not take any action 
article. · 
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October 28, 1994 

PRIVILEGED AND CONFIDENTIAL 

MEMORANDUM FOR LEON PANETTA 
CHIEF OF STAFF 

FROM: JOEL KLEIN 
DEPUTY COUNSEL TO THE PRESIDENT 

STEPHEN NEUWIRTH 
ASSOCIATE COUNSEL TO THE PRESIDENT 

SUBJECT: Health care working group documents/litigation 

Today's Washington Times story, titled "Health paneL removed 
records," misrepresents the facts concerning the Administration's 
recent production of documents of the interdepartmental working 
group that support the Health care Task Force in 1993 • 

. As we believe you are aware; in September the Administration 
placed approximately 260 boxes of health care working group · 
documents in a public reading room at the National Archives. 
Following that production, the Justice Department argued to a 
federal district court that a pending litigation conc~rning the 
working group is now moot because release of these docuinents is 
the only relief to which the'plaintiffs could be entitled. The 
plaintiffs claim that the working group was subject to the 
Federal Advisory Commit.tee Act, which requires open meetings· and 
public disclosure of documents. 

The Justice Department advised the court in briefs, witness;· 
declarations and at oral argument of the procedures that were 

.used to produce the working group documents at the Archives~ 
Among other things, the Department explained that, as a general 
matter, we had not produced documents that post-:dated .May 31, 
1993, the date. when the working group terminated •. {The record in 
the litigation is replete with uncontradicted evidence that.the 
working group terminated in May 1993.) The Justice Department 
~xplairted that if working group members -~d included post-May 
1993 documents in the boxes_ they submitte to the White.House · 
records manage~ent office, those post-May 1993 documents were 
removed before those boxes were produced at the Archives. At the 
same time, we did produce the post-May.19~3 documents of several 
health care "audit groups" that did continue their work after May 
1993. 

The court' has never stated that the White House "deceived" 
anyone about which documents were produced. Two weeks ago~ the 
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court ordered some 1 imi ted dis6overy, including depos i tiops, but 
0~ 

only to confirm whether the case is now moot. _The depos'tions of . ~~ 
. Ira Magaziner, Marge Tarmey (Ira's assistant) and Terry ood A~· ~I 

(White House records management) support our position tha thel"2!~ v ."-l 
White House made a good .faith effort to produce -- and di j f>CO'. 
produce -.,.. all working gl:'oup documents. · .~ ~"!\ 

Today the court ordered that there is no need for further 
discovery and set a short briefing schedule for a final decision 
on whether the. case is now moot. Oral argume~t on this issue 
will be held on November 10, 1994. The Justice Department feels 
strongly that the case is moot and that .there is no legal basis 
for a trial.. Moreover, we are aware of no legal or. factual basis 
for the plaintiffs' sensational suggestion that the First Lady 
could b.e .a trial witness .. The First Lady did :not participate in 
the interdepartmental working group. She. chaired the s_eparate, 
12-meinber Health Care Task Force, composed-of Cabinet members and 
.senior White House officials. Last year, the Court of Appeals 
held that the Task Force was not subject to the Federal Advisory 
committee Act. · · 

2 
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CJ" q4 (:'~ . . 3' () What. 1s the health care task force? (1'1 

·~ . . ·~ . 

The ·President created the Task Force on National Hea ~th Care ~~ 
Reform on January 25, 1993. The Task Force's mission is to t-;, 

recommend to the President as promptly as possible a 
proposal for comprehensive health care reform legislati 
be enacted by Congress.. · 

The Task Force is chaired by.Hillary Rodham Clinton, the 
First Lady. The other members of the Task Force are the 
Secretaries of the Treasury, Defense, Commerce, Labor, 
Health and Human Services, and Veterans Affairs; the 

. Director of the. Off ice of Management and Budget; the 
Assistants to the President for Domestic Policy and Economic 
Policy; the Chair of the.Council of Economic Advisors; and 
the Senior Advisor to the President for Policy Development. 

Who are the 4~0 people we keep hearing about? 

Ira Magaziner~ .the ·President's Senior Advisor for Policy 
Development, is leading an interdepartmental working group 
that is gathering information concerning the impact of 
existing health care policies and delivery services, and . 
possible alternatives to those policies. The working groups 
are reaching out to literally hundreds [thousands?] of 
individuals and groups to ensure that a ftll range of 
alternatives is considered~ The informat"ori ·that is 

. gathered and analyzed by the working grou wi.ll be used, in . 
. turn, by the Task Force in formulating its recommendations 
to the President. 

Only the Task Force will have authority to forward 
recommendations to the President,. and only the. Task.Force 
will provide advice to the President. The interdepartmental 

· working group is not charged with responsibility for making, 
·and will not make, recommendations to the President or · 
directly advise him. 

Only federal employees.serve as members of the 
interdepartmental working group, including more than 90 
Congressional staffers. 

Are you sure that all.of the members of the working group are 
federal government employees? Aren't some contractors and. 
consultants? · 

We have been careful to ensure that all members of the 
working group are federal employees. These federal 
employees fall into two category. The first category 
includes full-time, permanent employees, who work for the 
Executive Office of the President, for federal agencies, for 
Members of Congress or for Senate or House qommittees. 
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These f<ideral employees have been informed that they1a~~.,_ '&<:y'\<'"'-0~ 
subject to the conflict of interest provisions set f_rth in·. g) 
18 U~S.C. § 202-209; the· Standards of Ethical Conduc· for ,....;_ 
Employees of ·the Executive. Branch; and all related e .. -';:! 

·. laws and regulations. · .~-.c.--4--o<?> I 

The second category of federal employees serving as members . 
of the working group includes "special government employees" 
who have been employed by an agency or the Executive Office 
of the President for. ·less than 130 days in a 365-day period, 
either with ,or without compensation. These special 
government employees have been informed that throughout the 
period of their special employment, they are subject to a 
limited version of the conflict of interest provisions set 
forth irt 18 U.S.C. I 202~209; the Standards ~f Ethical 
Conduct for Employees of the Executive Branch; .and all·. 
related ethics laws and regulations. These special 
government employees have also been informed that they are 
required to abide by limitations on publiq speaking and by 
applicable post-employment restrictions. 

Finally,· the wo~king group ha.s also -retained a wide range of 
consultants, who attend working group meetings on·an 
intermittent basis, either with or without compensation. 
These .consultants. have not had any supervisory role or 
decision"':"making authority in connection with the consulting 

· services they have provided to the working group, but 
instead provide information and opinion to the working group 
members. These consultants have been informed that in 
connection with their services to the working group, they 
too are subject to a limited version of the conflict of 
interest provisions set forth in 18 u.s.c. §§ 201-208; the 
Standards of Ethic~l Conduct for Employees of the Executive 
Branch; and all related ethics laws and regulations. These 
consultants-come from a wide range of backgrounds, including 

· physicians, nurses, health and political economists, · 
sociologists, human resource management experts, health 
educators, health administrators, public health experts, 
health researchers and policy analysts. 

·, 

Aren't these all just White House staff? 

· No. The full-time employees who are serving on the working 
group have been provided by the White House, members of 

- Congress, and several agencies,. including. the Department of 
Health and Human Services, the Office of Management and 
budget, the Department of Defense, the Department of 
Veterans Affairs, the Department of Labor, the Department of 
Commerce, the Department of.the Treasury, and the Council of 
Economic Advisors. The employees are working on the task 
force as· part of their regular j'obs at their home agencies. 
Health care policy and finance experts from each agency are 
working together this.is far more efficient that having 
each agency work in this area on its own. This is a novel 
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.approach. Through·th~s work~ng group, thr .r1:) ~ 

. ,rdifferent agencies are working together to present eas and :::! l 
proposals to a Task Force made up of the Cabinet Se , etaries ;:1 of the agencies involved. 

The "specialgovernment employees" serving on 
··group have been retained, and provided to the 
interdepartmental working group; by the White House and 
several agencies, including the Department of Health and 
Human Services, the Department of Defense, and the Office of 
Management and Budget. 

can we see a list of the staff of the working group? 

(to be added) 

Who pays for the 400+ staff? 

·The full-time employees serving as members of the working 
group have their salaries paid by the agency that employs 
them:. ,-

'Those "special government employees" and consultants 
receiving compensation for their services to the working 
group.are being paid by the agency that retained them. All 
decisions to hire special government employees or to retain 
consultants hav~ been made by the office or agency that has 
hired or re:tained the individual involved. 

What will the Task Force cost? 

The Task Force's Charter, filed with the GSA and the Library 
of co.ngress on March 17, states that the Task Force's cost 
is expected to be below· $100,000. · 

As to the working group, each agency involved keeps its own 
budget~ And each has appropriations that are directed to 
policy research and development, which is what these staff 
are doing. The cost to each agency depends.' on the number of 
staff each agency has provided to the working.group, as well 
as the contributions the·agency will make to common costs. 
It is difficult at this time toestimate the total costs of 
this health care reform effort. Most of the costs are in 
staff time._ overall, HHS will be contributing the most 
because of its primary role and interest in health care 
reform, and because that department has provided the most 
staff to the effort. 

What about the Court decision? What did it mean? 

The judge held, first, that the advisory committee act does 
not apply in any respect to the interdepartmental working 
group. Second, the judge held that it would be 
unconstitutional for .the advisory committee act to apply to 
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the task. force itself whet;ever tl;e tesk for~e is. a ,i ising. IJlX'~~ ·· 
the Pres~dent or formulat~ng advJ.ce for the Pres1d nt. :7\ l> \. 
Finally, the judge simply held that the advisory c · ittee · ,..., 
act does apply to the Task Force when it is gatheri g or ~·' 
·receiving information -- but the Task Force was alre y . ~-o 
P.l-Cinr.t:ing, tp hold an open meeting and to give timely no · e ,l 't> · · 
of that.meeting. So this doesn't really change anything 
that was planned. . . 

In fact, the court made clear that everything the working 
group has done to date is legal, and that everything the 
tas:k force and working group plan to do in the coming.weeks 
will also be legal. · · 

Wi1i·we get to see all of the documents that.the working group 
uses?· 

The judge's decision does not affect the working groups at 
all. But the product that the working group presents to the 
Task Force will be made public, as will the final · 
recommendations presented by the Task Force to the 
President. · Of course, the President's proposed legislation 
will be submitted to congress. 

(. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

President's Task Force on National Health care Reform 

The President's Task Force on National Health Care Reform wiil 
hold closed meetings on the following dates to formulate, and 
deliberate with respect to, advice for the President on national 
health care reform: May 13, May 14, May 15, May 16, May 17, May 
18, May 19 and May 20.· Closed meetings of the Task Force, for 
.the purpose of ·formulating and deliberating with respect to·. 
advice for the President on national health care reform, were 
also held on May 1, May 3 1 May 4, May 5, . May 6 and May 7. · 

. . 

Pursuant to 41 C.F.R. § 101-6.1015(b)'(2), notice of ·iess than 15 
days is provided because of the extraordinary circumstance of the 
short time frame within ··which the .President's Task Force. has been 
asked by the President to formulate advice for the President on a· 
national health care reform proposal. · 

. . ~ ' 

The above~referenced meetings are closed in their entirety to the 
public pursuant to the opinion and order·of the.United States 
District Court for theDistrict of Columbia in Association of 

. American Physicians and Surgeons, et al. v. Clinton, et al. I No. 
93-399 (March 10, 1993 D.D~C) (Lamberth, J.). · 
. . ' . . . 

The above ~chedule is subject to change. · Any ~hanges to the 
schedule shall be published in the: Federal Register. 

Dated: May 13, 1993 

Vincent W~ Foster 
Deputy Counsel to the President 
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Q and' A's. on Health Care Task Force Appeal 
'" 

Q: - Last· week you told us that the President was happy wf 
district court'sdecision. Why are you now appeallin 
decision? 

A: As·we told you last week, t;he Presideritwas.pleased with the 
district court's decision because the court held that 
everything that has happened to date is legal, and that 

·everything planned to take place in the coming weeks--· 
including the long-planned public meeting of the task force 
that ls scheduled for next Monday in Washington --· is also 
legal. · · 

For this reason, we believe that the Task Force and the 
· .. working ·group should be able to continue their work 

unaffected by the court's decision •. However, our lawyers at 
the Justice Department felt strongly that the court had made 
substantial errors both.in interpreting the Advisory 
Committee Act and· in applying principles of con~titutiomil 
law. This case has implications beyond the health care task 
force for the President's ability to seek.advice and we were 
advised by the Justice Department .that an appeal was 
important to ensure .that these issues be properly resolved. 

Q: But you are not ·just appealling. You are asking for an 
expedited appeal. Doesn't that mean th~t you are really . 
concerned about the impact of the district court's decision 
on the Task Force? · 

A: Again, w.e are seeking ah expedited appeal based on the 
advice of our attorneys at the Justice· Department. The 

. Justice Department advised us that because of the short time 
frame within which the Task Force will complete its work, it 
is important to proceed with an 'expedited appeal if the . 
issues raised in the case are to receive the full attention 
of the appellate court •. 

Q: Don't your papers make reference to the "impractability" of 
the judge's decision -- that he has made the FACA 
unworkable? 

A: I am not a lawyer, and I suggest that you read the paper1:1 
that the Justice Department has filed with the court today. 
I can tell you, however, that our Justice Department 
attorneys, as well as qur attorneys in the White House, 
concluded that the district court had created a framework 

. that was unworkable from a constitutional perspective, and 
that made it difficult in the. long run to know exactly what . 
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it is that the Advisory Committee Act will now be 
to require. 

Q: Aren't you j'ust using this appeal as a means 
.. secrecy of the. Task Force's work? 

A: Not at all. We had been planning all along to hold a public · 
meeting., and we· would do that even if the .district court's · 
decision were withdrawn today •. This has been an open 
process in which thousands of individuals and groups have 
had an opportunity to give their input, both in person and 

·in writing. 

Q: What exactly was wrortg.with the district court's. decision? 
. . . . 

A~ As our· brief filed with the Court of Appeals sets forth, the 
district court failed to·follow Supreme Court precedent when 
it held that the Advisory Committee Act could be interpreted 
to apply to a task force made up of cabinet secretaries, 
·senior White House officials and the First Lady. The. 
court's decision raised significant constitutional. 
questions, and held FACA could not apply at all under 
certain circumstances .and that only part of FACA could apply 
under other qircumstances. Again, our Justice Department 
lawyers have told us that this application of FACA does not 
work as a legal matter. · 

Q: Are you going to continue to maintain the position that the 
Advisory Committee Act .is unconstitutional? 

A: Again, I am not a lawyer, but.I do know that our position in 
this case was·not to attack the constitutionality of FACA. 
Rather, our position has been, and remains, that under 
Supreme Court precedent, FACA must be interpreted consistent 
-with Congressional intent, and in a manner that. does not 
create constitutional problems~ The district court itself 
found that FACA is unconstitutional if applied to, advice 
given to 'the President by a Task Force composed of Cabinet 
secretaries, senior White House officials, and the First 
Lady. · · 

Q: FACA requires 15-days advance ~otice of public meetings of 
the Task Force. Why did you wait until this past Friday to 
·publish notice of next Monday's meeting, and doesn't this 
mean that you have violated FACA? 

A: In this instance, we delivered notice of the public meeting 
to the Federal Register as soon as the Task Force had 
determined a date and location for its public meeting. Our 
lawyers advised us that although FACA normally req:uires 15-
days p~ior notice of a public meeting, the statute.also 
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allows shorter notice to be given if there are uv ~ . 
"extrag:Jf:dinary circumstances. 11 In this case the str·ort time \~ 
frame within which the President has asked ·the Tas, Fo:r;ce to ~ :j 
complete. its work is· an "extraordinary circumstanc " ' "1j ~ · 
justifying a shorter notice period -- in this case, 10 days. !' 

~(C'. 

In addition, this is a situf;ltion where it has been w ely .L't:\'<4 

reported for many weeks that the task force would hold 
. public· meeting, .and the d~te of .this meeting has already 

been widely reported. This is far more publicity than mere 
publication in the Federal Register normally provides. And 
each of the plaintiffs in the lawsuit will be invited to 
attend the public hearings. , 

"} ·. 
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TALKING POINTS ON HEALTH CARE TASK FORCE .CASE 

Q: .What do the government briefs say? 

A: The Justice Department filed briefs in federal dist 
court demonstrating that the interdepartmental work 
group, the·soo-member.group that gathered informatio and 
developed options for consideration by the Health Care ask 
Force, was not subject to the Federal Advisory Committee 
(FACA) .. 

The papers filed by the Justice Department today demonstrate 
that the interdepartmental working group was not the type o~ 
group covered by FACA. 

Q: Do the papers respond to.allegations that Ira Magaziner 
misrepresented the membership of the working group? 

A: The papers filed.today also. demonstrate that the White House 
and Ira Magaziner have accurately described the membership 
of the working_group. · 

Q: 

The papers show that the wo:r;king group process was an open · 
on~, in which literally thousa~ds of individuals arid groups 
-- including the plaintiffs -- had an opportunity to provide 
input to working group members. · 

It is the plaintiffs in the litigation who have themselves 
misconstrued the.membership of the working group, by 
asserting that the members included people who were merely 
given an opportunity to express their views .. 

If the working group was not composed solely of full time 
federal employees, wasn't it subject to FACA? 

The record shows that all members of the working group were 
either,permanent or special government employees. 

. . . 
The JUstice Department brief explains, however, that this 
group was not subject to FACA regardless of the composition 
of its membership because it did not have the qualities that 
would have made it subject to FACA. 

While it is true thatgroups composed solely of full time 
employees are exempt from the FACA, it does not follow that 
a group including persons who are not full-time federal 
employees is automatically subject to the FACA. 
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The plaintiffs in this action have publicly s.tated thei '"~\ON Ptrs . 
opposition t~ the President-'s health. care reform prop Ms. _(l';h 00~ 
In June1993, the United States Court of Appeals for he rr· ::j\ 
District of Columbia Circuit held that the Health ca ·.Task ·!:.: 
Force, the 12-member task force chaired by ·the First ·· ady, 
was not subject to the FACA. The Court of Appeals als 
asked the district court to consider whether the 
interdepartmental working group was subject to the FACA. 
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·pRIVILEGED AND CONFIDENTIAL 
ATTORNEY-CLIENT I WORK PRODUCT 

April 7, 1993 

.MEMORANDUM FOR ROBERT E. KOPP 

FROM: 

. RE: 

MARK B. STERN 
PATRICIA A •. MILLETT 
MALCOLM L. STEWART 

Attorneys, Appellate Staff 
Civil Division, Department of Justice 

STEPHEN R. NEUWIRTH 
Associate Counsel to the President 

Plaintiffs' Appeal Brief in AAPS 

I have the following observations on the plaintiffs' 
appeal brief in the Health Care Task Force case: 

. . 
1. Plaintiffs fail even to mention Public Citizen in 

their discussion of the constitutional law issues addressed by 
the district court. Though plaintiffs make reference to various 
other authorities, they ignore -- and attempt to have the Court 
of Appeals ignore_;_ the one case that does address·the Federal 
Advisory Committee Act. In that case, the Court majority 
expres~ly held that th~ statute should be construed, where 
possible, in a manner· that avoids applications of the Act in 
situations.that trigger difficult constitutional questions.· The 
remaining justices participating in the.case. --including Justice 
Rehnquist, ·to whom the plaintiffs .make frequent reference -­
concluded that the constitutional questions could not be.avoided 
and that FACA should have been declared unconstitutional. · 

. . 2. · On page 2, plaintiffs' second question -:-- whether 
the Federal Advisory Committee Act amounts to an unconstitutional 
legislative encroachment upon the powers ofthe President-­
miscoristrues the issue on appeal. The_princip~l issue is 
whether, with respect to the First Lady and her alone, FACA can 
be construed to avoid the difficult constitutional questions that 
the district court chose to reach. · 

3. The description of the working group on page 5 and 
elsewhere is inaccurate. ·It appears important to set the record 
straight. As has been publicly disclosed, the working group is 
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compos7d solely of full-t~me federal employees,. some of w/ Biit ,-;_fOJ 0 
(relat1 vely few) are spec1al government employees. Only tf:hese ~./ . ~ 
full-:-timefederal employees are members of the working g oup -- ~~ 

· with.voting.rights and the authority to supervise others. Wholly.· r-r 
apart· from these working group members,_ the working group is also cot::: J 
consulting a small Dumber of outside consultants -- consul nts. ~-?:> 
.who are not members of the working group, have no voting or ,l'tl 
decision-making authority, and attend working group meetings 
on an intermittent basis. 

4. On page 9, plaintiffs overtly fail to mention that 
they were invited to participate in public meetings of the Task 
Force, and chose to commence this litigation instead. Plaintiffs 
·also fail to mention that each of the plaintiffs received 
invitations to participate in the public hearing of the Task 
Force.on March 29, and that the executive directors .of two of the 
plaintiffs each made presentations at the public hearing, · 
submitted written statements, and participated in lengthy -- and 
nationally televised....:._ question and answer-sessions with Task 
Force members. -

. 5. ·On page 9, the plaintiffs make reference to the _ 
statement in the Compilation of Presidential Documents that the 
President attended a meeting of the Task Force on February 7. 
That statement was plainly a mischaracterization of the-meeting; 
no Task Force meeting _occurred on that date, as reflected in the 
Magaziner affidavit and as the District cour.t found .(in holding­
that the Task Force had not yet met) ~ 

6. In response to plaintiffs arguments in the second 
full paragraph ori page 26, it appears important to emphasize the 

_nature of our argument: it is, simply, that, for purposes of 
- FACA, the exemption for commi tte.es composed wholly of full time 
federal officials and employees-applies to a task force composed 
of cabinet secretaries, senior White House officials; .and the 
First Lady. 

7. Plaintiffs' analysis on page 27 seems misguided. 
5 u.s.c. § 7342 makes clear,· in subsection F, that the_ spouse of 
an individual described in subparagraphs A through F is an 
"employee." The language highlighted by the plaintiffs mere~y 
points out that a person would not be an "employee" as defined in 
subsection G if that person were already an "employee" under 
subsections A through F. · 

a .. Plaintiffs argue, on page 28, that if the. First 
Lady is an "employee" for purposes of FACA then she is an 
"employee" for purposes of the Hatch Act· •.. There is no reason 
the.definition of "employee" .in FACA must be the same· as the 
definition in the Hatch Act. Moreover, aren't Presidential 
employees in the White House exempt from th.e Hatch Act? 
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9. . Iri response to arguments. on page 29, it wo ld seem ~ 
important to emphasize that it· is the· district court that' rewrote t? ~~ 
the statute in attempting to apply it in this case. /!.. ~ 7 r- f.· 

/ct 10. On page 31~ plaintiffs make an illogical 
They claim that we are wrong for asserting that FACA is 
to regulate outside influences on the advisory process; yet the 
then rely on a. supreme Court quote·observing that FACA was 
"enacted to cure specific ills, above allthe wasteful 
expenditure of public funds for worthless committee meetings and 
biased p~oposals." 

11. In the footnote on page 31, plaintiffs wholly 
misconstrue. our argument concerning the absurd result plaintiffs'· 
construction would cause. our analogy concerned the First Lady's 
chief of staff, not her secretary. . By mentioning the First 
Lady's secretary, plaintiffs seek to make the First Lady like any 
other person who. might claim not to trigger FACA.. In fact, 
though, the First Lady has an entire staff -- and a chief of 
staff -- pursuant to statutes that recognize her role in 
assisting the President. No .. other person -- with the possible 

·exception of the spouse of the VicE! President-:-- can be similarly 
characterized. There is no slippery slope or parade of horribles 
in-this case. Plaintiffs' attempt to analogize the First Lady tc;> 
a former. President is ·silly, at best. · 

Moreover, in this regard, it should be noted that 
plaintiffs fail even to mention 3 u.s.c. § 105(e). 

12. On pages 36 and 37, plaintiffs simply confuse the 
Federal.Advisory Committee Management Regulations. The quoted 
provision, Section 101-6.1004, merely provides that when a 
federal offi-cial -- the· person who would otherwise. appoint an 
advisory committee-- meets-with a group of in.dividuals for the 
purpose·of gathering individual advice (as opposed to consensus 
advice), the group of individuals involved does not constitute an· 

·advisory committee. Plaintiffs are arguing, incorrectly, .that 
this provision means that FACA,is triggered if a member of·an· 
advisory committee meets with outside consultants. Plaintiffs 
also confuse consultants_who have been called upon by the working 
group with the working group members themselves, who provide 
information to the Task Force • 

. 13. Plair1tiffs argue on page 38 that the Task Force is 
a sham and a rubber stamp. But, plaintiffs ignore that: the · 
Task Force will have ample opportunity at the end of the process 
to review and :consider several proposals provided by the working 
group; and that the Task Force has·already made public that its· 
work will continue beyond the' original May 1 target date.· Note 
that, for purposes of this argument, plaintiffs conveniently 
argue that the Task Force has met only once. to date-­
notwithstanding their earlier argumentthat they are entitled to 
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discovery because the Task Force has, · in fact,: already met, 
several times. · 1 

,.f 

14. Plaintiffs' argue that the FOIA exemption 
Sunshine Act exemptions are sufficient to prevent any. 
constitutional problems in this case. Can we emphasize a of· 
the various ways in which these exemptions are not satisfa ory 
(e.g., the balanced membership requirement, and the requir'eme.~·-_..-
that notic~ be given of all meetings)? · · 

15. Plaintiffs argue that the district·court should 
not have "anticipated" a constitutional question thatdid not yet 
arise. But Public Citizen, which plaintiffs seek to ignore, 
holds that constitutional questions necessarily ari$e if one 
attempts to apply FACA to. comm.i ttees that are advising the 
President in connection with the exercise of an expressly 
enumerated Article.!! power. · 

16. Plaintiffs' argument, on page 42, concerning 
congression~l staffers, is wrong •. Plaintiffs claim that because 
Congressional staffers participate in the interdepartmental 
working group, the Task Force cannot argue that congressmay not 
interfere with the advice ·that the Task Force gives to the· 
President. congressional staffers do not participate in the 
actual advice-giving process; they give input at the working 
group level only. · 

cc: Vince Foster 
Deputy counsel to the President 
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TALKING POINTS ON.WALL STREET JOURNAL 

Today's Wall. Street Journal. editorial on Mr. 
both misleading and inaccurat·e. 

The editorial simply ignores the Court papers filed the 
Department of Justice, which establish beyond peradvene~a--­
that Mr. Magaziner's statements about the interdepartmental 
working group have been both .consistent and accurate·. 

The .. Journal merely repeats unsubstantiated allegations by 
the plaintiffs in a pending litigation -- plaintiffs who 
have publicly expressed their oppositionto the President's 
health care reform effort, and whose claims against Mr. 
Magaziner are an insupportable public relations ploy. 

· --- The Journal also makes the wholly unsubstantiated allegation 
that the "Task Force spent at least.$4 million and·possibly 
as much as $16 million on expenses, salaries and consulting 
fees." In fact, as theAdministration has already reported 
to Congress, the expenses of the 12-member.Task Force were 

·limited to $100,000, as reflected.in the Charter filed for 
the Task Force. As has also been reported to Congress, the 
expenses of the separate 500-member interdepartmental 
working group were limited to $325,000. (The working group 
was not ·covered by the Task Force Charter, nor was it 
required to be.) · 

Allegations against Mr. Magaziner: 

The Justice Department has shown in court papers that Mr. 
Magaziner accurately stated that the actual members of the 
working group were federal employees -~ either permanent 
full-time federal employees or "special government 
employees" subject to federal ethics rules. 

The Journal repeats the plaintiffs' irresponsible assertion 
that the working group had over 1000 members. In fact, the 
group had just over 500 members, as Mr. Magaziner accurately 
reported. · · 

It is true that 'those working group members had 
numerous meetings with hundreds of other individuals 
and organizations to obtain their input on health care 
reform -- including the very plaintiffs in the pending 
litigation. The working group by design sought input 
from a wide variety of interests. 

The plaintiffs, and now the Journal, simply treat these 
. other individuals who were consulted by the working 
group.as "members" of the working group itself. 
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Mr. Magaziner's declarations correctly and 
distinguished between actual working group 
"consultants" to the working group. 

"I. 
Mr. Magaziner's declar~tions also p~: perly reco iz d that -o<$'/ 
individuals from the private sector an serve a. spe · 1 ·'~"'I 
government employees. When Congres created th specia 
_government employee category in the early 1960' .it did so· 
precisely to allow individuals from ~he private ector to 
perform temporary, valuable federal ~ervice, bo d by a 
modified set of federal ethics. rules. · The work· g group 
employed special government employees precisely in the 
manner contemplated by Congress. 

The assertion that the White House "passed off" asHill 
staff 6 of the over 500 working group members who were· 
Robert Wood Johnson fellows is a misleading.overstatement. 
The Justice Department s_howed in its court papers that these 
individuals were members of the Senate staffs, properly 
regarded as Senate employees, and subject to Senate ethics 

. rules. 

The assertion that "dozens" of private inte~ests ~ere 
·:represented on the working group is misleading and 
inaccurate. A broad array of "private interests" -­
including, notably, tbe AMA' and other doctors groups -- were 
consulted by the working group, so that their views could be 
considered and information from them reviewed. The 

.·plaintiffs themselves .. were among the purported "private 
· interests" who testified before the Task Force. 
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TO: ALL HEALTH CARE TASK FORCE AND.WORKING GROUP PERSONNEL 

FROM: JOHN D. PODESTA 
Assistant to the President 

and Staff Secretary 

STEPHEN R. NEUWIRTH 
Associate·counsel to the President 

RE: Task Force and Working Group Records 

The following instructions govern the proper handling 
of records created·or receive(l.by the President's Task Force on 
Health Care Reform or the interdepartmental working group, 

. clusters or subgroups: · · · 

1. Any documents you create or receive as part of 
your work with the Task Force or its working group must be 
preserved. You .may not dispose of such documents, even after 
your work with the Task Force or working group is completed. 
This rule applies to, amongother things, notes, drafts, working 
papers, charts, graphs, books, publications and incomplete 
documents. You may dispose of unneeded duplicate copies of 
existing documents that are not annotated or. otherwise marked. 

2. You may not delete records created in.connection 
with your workwith the Task Force or its working group and 
stored in computer equipment or any other electronic media .. This 
rule applies to, among other things, e-mail messages you sent or 
received. ·Purely personal e-mail messages may be deleted. 

3. All Task Force and working.group documents are 
property of the White House Office regardless of whether they . 
are, or have been, transmitted or maintained outside of the White 
House and Old Executive Office Building. Task Force and working 
group documents include all documents that you have created or 
received in your capacity as a Task Force or working group 
member.. These documents include materials received from any 
source -- ~~ a member of the Task Force, another working group 
member, a,government employee, or a private citizen: or group. Be 
aware that the White House Office retains control over all such 
documents and that their confidentiality.is to be maintained. 
accordingly• Moreover, you may not take copies of any Task Force 
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or worldnq group materials for any personal use or reten 
without express prior consent of Marjorie Tarmey. 

4~ Working group members employed by a feder 
department or agency should.be sure to segregate Task Fo 
working group documents from department or agency documen 

.use in your other work. In .all instances, Task Force or wo 
group docUments should be maintained in separate files and should 

·not ·be placed in departmental or age~cy files. 

5. When your work with the Task Force or working 
group is completed, please (a) return.all documents that have 
been forwarded to you by the Task Force's intake. center . 
{including any cover routing sheets) to Mary Schuneman,. OEOB Room 
287; {b) place all other Task Force or working group documents in 
boxes; {c) mark the boxes to identify the documents as Task Force 
or working group documents; and {d) ·.identify the general category· 

''or categories of documents in· each box. 

Thank you for your assistance. 
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April 23, 1994 

MEMORANDUM FOR FILE 

. FROM: STEPHEN R. NEUWIRTH 

on Friday, April 15, I was advised by·Marge Tarmey and Ira 
Magaziner.that Ms. Tarmey had been contacted by George Runkle of 
the FBI, and that Mr. Runkle had asked to interview Mr. 
Magaziner, Ms. Tarmey and Denise Ricketson, another White House 
employee. 

Pursuant to directions from Joel Klein, I telephoned Mr. 
Runkle on Friday, April 22, to respond to Mr. Runkle's call the 
previous week to Ms. Tarmey. I told Mr.· Runkle that Ms. Tarmey; 
a White House employee, had advised·theWhite House Counsel's 
Office that she had been contacted by Mr. Runkle for the purpose 
of.setting up interviews of three WhiteHouse employees. 

Mr. Runkle told me that these interviews concerned a pending 
criminal investigation of whether Commerce Department employees 
had abused the procurement process by hiring three women as 
consultants to work on the Health Care Task Force effort. Mr. 
Runkle said that the interviews also related to hiring of· Health 
Care Task Force participants by the Department of Health and 
Human Services. 

Mr. Runkle told me that my name sounded familiar. He said 
that it may have been mentioned by one of the women he had 
interviewed last year. I told him that these women, whose 
offices were in the OEOB, had approached me after being contacted 
by Mr. Runkle. Because, at the time, these women were not White 
House employees and this matter concerned their contracts with 
the Commerce Department, I advised these women to contact the 
Department of Commerce about the matter. Mr. Runkle said that 
attorneys at the Department of Commerce General Counsel's Office 
had attempted to represent these consult~nts during their 
interviews. Mr. Runk1e said such representation would have. been 
a crime, and added that he is not sure whether the AUSA will want 
to bring criminal charges related to such attempted 
representation. · 

I asked Mr. Runk1e if any of the White House staff members· 
he wanted to interview were either subjects or targets of an 
investigation. Mr. Runkle said that none of these witnesses is a 
subject or target. At this or·some·other point in the 
conversation, Mr~ Runkle told me that the White House involvement 
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in this matter would likely be of interest only to t .:::; GAO, if it 1=-\ 
turns out that the White House.gave bad advice conce ing · \r. I£ 
employing persons to work on the health care reform e~fort. o/ ~~ 

I asked Mr. Runkle if there·were any other White se ' 
employees he was planning to interview. Mr. Runkle' told m,._~~ 
in addition to Ms. Tarmey, Mr. Magaziner and Ms.·. Ricketson, ·he 
was ·also.interested in interviewing Mary Schuneman. Mr. Runkle 
said·that.he was not sure of the exactspelling of Ms. 
Schuneman's name and was not sure if she is.currently employed by 
the White House. I told Mr. Runkle that I was no.t sure if Ms. 
Schuneman is currently employed by the White House, and that I 

. would make an inquiry on this subject •. 
. , . . . . . ·- . 

I told Mr. Runkle that I was familiar with the availability 
of Ms. ·Tarmey and Ms. Ricketson, and that both would, be available 
to be interviewed at the beginning of the coming week of April 
25. Mr. Runkle .indicated that he would be occupied on the 
morning of April 25, but would otherwise be available. He did 
not indicate a preference to conduct the interviews at any 
particular time, and did not suggest that it would be problematic 
or inconvenient to conduct these interviews during the week of 
April 25. · 

I told Mr. Runkle that the White House Counsel's Office 
would want to have one of its attorneys present at these 
interviews. I asked Mr. Runkle if ~that would be a problem. Mr. 
Runkle said that it would not be. He added that he would follow 
standard procedure of advising each witness that the White House 
Counsel's Office represents the White House, not individual 
witnesses, and that each witnesses could choose to speak to him 
without a Counsel's Office attorney present. 

~ 

I told Mr. Runkle that it would be.convenient to conduct the 
interviews in the Old Executive Office Building. Mr. Runkle said 
that the interviews could' take place in the OEOB. Mr. Runkle 
said that when he·had conducted interviews iri this matter last 
year, he.had expressed a preference not to conduct.the interviews 
in the OEOB because he was involved in the Ill Wind investigation 
and his presence inay have raised qQestions, and because he was 
working undercover on another matter and did not want to be 
noticed~ Mr. Runkle.then said.that he is no longer working on 
either of these matters and would now be comfortable coming·to 
the OEOB. 

During our conversation, Mr. Runkle told me that after some 
work on.this investigation last year, a decision had been made to 
slow down the investigation after someone in the Commerce 
Department leaked. the fact of the investigation to the press. 
Mr. Runkle said that after a recent issue of U.s~ ·News & World 
Report referred to the investigation, a decision was made to 
complete the investigation. Mr. Runkle said that he thought the 
matter would be wrapped up in a couple of weeks. 

COPY 



0~ PREs~ . ~· . . vs-1> 
~ ~\ 

Mr. Runkle also told me that there was the possi a'Jiity that . y\ 

criminal· charges would 'be. brought against a Commerce epartmentn \ " ~ ,; 
employee• He said he was not sure if such charges wold be·~~~$ 
brought -- that there is, in his view, a 55% chance · tll t no / ,4.::t1 
charges would be filed. Mr. Runkle added that he does ot expectC 
any criminal charges against HHS employees -'- at· most, ·t e ma · 
have been an administrative or "public law" problem at HHS that 
would lead to a slap on the wrist. 

Mr.· Runkle volunteered that Mr. Magaziner is the key White 
House witness, and that the AUSA handling the matter might show 
up at his.interview~ I asked Mr. Runkle the name of the AUSA. 
Mr. Runkle said that the AUSA is craig Iscoe, who.is handling the 
matter from the u.s. Attorney's Office in D.C. Mr •. RU:nkle added 
that a Commerce Department investigator would likely attend all 
of the interviews. I asked Mr. Runkle the name of the Commerce 
Department official -- he told me the name is Richard Gimthrop. 

. I told Mr. Runkle that I would check the schedules of Ms. 
Tarmey and Ms. Ricketson, and would contact·him later in the day 
to identify a convenient time for their interviews. Mr. Runkle 
said he would be in all day, except for a period between·11 a.m. 
and noon. 

* * * 
I called Mr.·Runkle late.Friday afternoon and told him that 

Ms. Ricketson would be available for an interview at 3:30 p.m~ on 
Tuesday, April 26, if thiswould be a convenient time for Mr. 
Runkle. Mr .. Runkle said that it would be. 

I told.Mr. Runkle that Ms. Tarmey would be available after 
Ms. Ricketson's interview. Mr. Runkle said that he expected Ms. 
Ricketson's interview not to exceed 30 or 45 minutes. I told Mr. 
Runkle that Ms. Tarmey would be prepared to begin her interview 
at·4.or 4:15p.m., or at.whatever other time Ms. Ricketson's 

. interview is completed. 

Mr. Runkle commented that Mr. Gauthrop of the commerce 
Department would be attending the interview, and that he was not 
sure if the AUSA would. also attend.· 

I told Mr. Runkle that he understood it would be standard. 
· procedure for him to contact the Sec+et service to obtain access 

to the OEOB. Mr. Runkle said that according to Mr. Gauthrop, a 
former White House employee, it would be appropriate for me to 
arrange clearance. I told Mr. Runkle that I would check with the 
Secret Service to determine the proper procedure. Mr.Runkle 
asked that I. take down clearance information -- i.e. , name and 
birthdate -- for him and Mr. Gauthrop. · 
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To: Steve Neuwirth 
From: Nicole Gueron 
Date: July 16, 1993 

PRIVILEGED AND CONF 
ATTORNEY/CLIENT WO : 

MEMo"RANDUM 

. Re: Relevance of Audit Groups in first set of interrogatories in 
.Association of American Physicians and Surgeons v. Hillary 
Rodham Clinton et al. 

Summary: 

While we should follow this memo with a discussion, it 

seems to me that .the audit· groups have .a separate and different 

. structure, purpose, and personnel .from the working groups. They 

·are not relevant to the question of whether the working groups 

are advisory committees subject to FACA. 

Discussion: 

The definitions section of the plaintiff's First 

Interrogatories in Association of American Physicians and 

Surgeons v. Hillary Rodham Clinton et al. states in section D 

that. "defendants" includes ·the Task Force and "all other 

subgroups or subcommittees," including not only the inter­

departmental working group and cluster groups, but also the 

review teams known as audit groups. or review groups. 

Interrogatory No. 2 requests that we identify all persons who 

served as members of any of these groups. 
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Jeff Gutman's July 12 memo indicates that he believe J.iie ~1; ~~c{'':: 

should identify the· names of those in the audit groups. meeting 'J:.t, 
' I r- J 

with him on Tuesday July f3th confirmed this; ·he thinks we should . j 
'\ ~ ... 

distinguish between those groups relevant or irrelevant ~· 

discovery on the basis of· whether the groups were created by the 

Task Force process or whether the groups pre-·existed the process. 

He cautioned against calling the audit groups irrelevant.out of 

concern that we would not then be able to point.to their input as 

evidence of the "horde-ishness" of the Working Group and ali 

those involved in the policy development process. 

Marge Tarmey is, as you know, oppos.ed. to releasing the names 

of those on the audit groups. She considers the audit groups to 

be completely separate from the working groups· and does not see 

their relevance. in an assessment. of whether the working groups 

are subject to FACA. 

I tnink there is a strong argument to be made that the audit 

groups are not at issue here, .. and are irrelevant to a deter-. 

mination of·whether the working groups are subject to FAcA; The 

audit groups have a separate and different structure, purpose, 

and personnel from the working groups. Since these are the· 

characteristics relevant to determining whether.the working 

groups are subject to FACA (Association of American Physicians 

and Surgeons v~ Hillary Rodham Clinton et al. 1993 u.s. App. 

LEXIS 14831, p. 53), it seems logical to treat them as the 

· defining characteristics in assessing whether a group stands on 

its own or exists as a subset of another group. 

COPY 



-------~--

as records to date show, the working groups and audit 

nearly completely separate personnel. In comparing 

lists I have found only one example of overlap: Rick 
. . 

Slowes of the legal audit group who also appeared 6n the list of 

working group SGE's• It seems clear that, at least based on 

personnel, the working groups and audit groups cannot be 

considered one entity. 

Purpose: 

The purpose of the working groups was to act as·a 

clearinghouse for all available information on health care; they 

were to focus and organize the information, and then to present 

policy options· to the Task· Force which would advise· the. 

President. The working groups were sophisticated, broad-reaching 

information gatherers and processors. They were formed at· the 

beginning of the health care policy creat.ion process, just after 

the president named the Health Care Taskforce. Working group 

members were treated like.White House staff: the:y·were assigned 

areas of·work, held meetings, and wrote papers to advance the 

development of_ health. care plan options for the President's 

assessment. Beyond that the purpose was not particularly 

defined: the goal was to let the working groups learn and absorb 

information in whichever ways s_eemed best to them. 

·In contrast, the.audit groups were created with a very 

different and limitedpurpose. They were not broad reaching 

information gatherers; rather they were formed so that. individual 

COPY 



I 
i 
Ji 

I l:. 

i 

I ,j 

··-·~·----

could . respond to specific lrumc~en~-eJJill::::J~~-;;r------

options presented to them by Ira Magaziner or working 

The audit groups were developed long after the 

the working groups and met rarely. Audit group 

members had a brief time commitment and were shown only a small 

portion of the plans. Their purpose was not to be a 

clearinghouse of information but rather to use individual 

.expertise to examine a narrow portion of a given proposal and to 

play devil's advocate and raise specific critiques. The audit. 

groups had a reactive role: individual audit group members 

.provided specific responses to limited information rather than 

sophisticated analysis of all available information. · The audit 

groups as described in .the Preliminary Workplan were "the 

Contrarians ••• , a group of outsiders to the process ••• to serve 

as 'devils advocates' to our proposa1s. They should be asked to 

cast a critical eye on our work so that we can improve it or at 

the very least, understand better our plan's weaknesses." 

(Preliminary Workplan for the Interagency Health Care TaskForce, 

pp. 14-15). 

The working groups were created to gather and assess 

information to develop policy options; the audit groups were 

created t~ provide individual responses to working group 

proposals and to ·provide critiques to narrow areas of presented 

plans. 
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the working groups had very few· str.uctural 

, they did fit into. an overall plan specifically 

them. There were 32 working groups, each with a 

group leader, each existing within a cluster. Meeting schedules 

of the groups were .created and followed at the discretion of the 

group leaders, but there were overall "Tollgate" points at which 

papers were due. This procedure was created to keep the working 

groups to the rigorous deadlines imposed by the originat goal of · 

.. having a health care reform· plan. within the· first lOO .. days after 

_the President's inauguration, a goal which clearly changed over 

time. 

The structure of theAudit Groups wa~completely different: 

they were. not considered to be within the Task Force/Working 

Group structure, they had.no cluster leaders, no Tollgate 

deadlines, no commitment .to the working group timelines. The 

.audit groups were separate from one another, not united by an 

overall system, not tied into the overall working group 

structure. They were outsiders providing input. 

Conclusion: 

The structure, purpose,·and personnel of the audit groups 

are significantly different from those of the working groups. Of 

course, if one considers purpose at the broadest level of 

generality, it can be argued that the working groups and the 

auditgroups had the same purpose: helping advance the 

administration's knowledge about health care. One could also say 
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e the audit groups reported to Ira Magaziner or working 

ders, they were a part of the working group structure. 

contact between two sets of groups does hot merge them 

group, any more than cooperation on an overall goal 

implies identical purposes for different groups. Interaction 

between two sets of. groups does hot equate the groups. It seems 

·t::o me that the audit groups are distinct from the working groups 

and are not relevant to an assessment of whether the working 

groups are advisory committees subject to FACA. 
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·DATE: 

ME M 0 R A.N DUM 

Steve Neuwirth 

·Harold. Icke@ · 

25 April 1994 

RE: Law suit against the National Health Care Task Force 

-------------- -----~-------------------------------------------

This con~irms that the government will file its cross motiori 
for summary judgment in connection with the above referenced 
matter on or before 4. May 1994 with Ira Magaziner's supporting 
affidavit. In the event the plaintiffs s~ek thereafter to depose 
Ira, we will then decide ~hether to go forward .. If plaintiffs do 
hot .seek to depose Ira, our preliminary decision is to continue 

. to resist plaintiff's efforts to obtain release of the documents. 

cc: Lloyd Cutler 
Ira Magaziner 
George Stephanopoulos 
Pat Griffin . 
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TALKING POINTS ON HEALTH CARE TASK FORCE 

AND THE -rOLlGATE• POUCY DEVELOPMENT ~ROC 

THE TASK FORCE .. , 

President Clinton established the Task Force on National Health Care Reform on January 
25, 1993 to develop a proposal to fundamentally reform America's health care system. Their 
charge: prepare health care reform ·legislation to give American families the security they 
need and bring spiriilling health care costs under control. . President Clinton set a 100-day 
schedule for this policy development, emphasizing in his "Joint Address to Congress" that 
there is urgent need for action: ~ .. all of our efforts to strengthen the economy will fail unless 
we also take.this year, not next year, not five years from now, but this year, bold steps to refonn 
our health care system." · 

Demonstrating his level of commitment to solving this complex problem, the President 
appointed First Lady Hillary Rod ham Clinton to chair the Task Force. As. President Clinton 
said, the First Lady is both experienced and able to "bring people together around complex 
and difficult issues to hammer out consensus and get things done." 

. . r . 

·. The President's health care reform process has two tiers: the first is the Task Force itself, . 
which includes representation from the highest levels of the government ...; including the 
Secretaries of. Health and Human SerVices, Labor, Treasury, Commerce, Defense, and 
Veterans Affairs - as well as senior White House officials. The second level is comprised 

· of 34 working groups - . including federal employees, outside experts and health~e 
professionals - which have been set up to advise the Task Force and develop health care 
policy within the "Tollgate" system. · 

POLICY DEVELOPMENT: TilE "TOLLGATE• PROCESS ••• 

The policy evaluation effort of the Task Force is being coordinated by the President's Senior 
Adviser for Policy Developmen~ Ira Magaziner, and is based on .the "Tollgate" system - a 
research and evaluation process commonly used in the business world for large-scale projects 
that ·need to be completed quickly. To advise the Task Force, Mr. Magaziner has formed 
34 working groups - involving health professionals, Congressional staff, health care experts, 
officials from various agencies, and White House personneL These working groups, which 
are divided into health policy subject areas, will guide their research efforts through a series· 
of tests, or "tollgates", before a comprehensive set of options is presented to the Task Forte 
for consideration. 

In the first series of tollgates -- the broadening phaSe -- each working group was asked to 
· put all options ... on the table" -- ensuring that all issues were considered~ all questions 

discussed, and that correct methodology was used. ·In the current phase, this broad group 
of options is being narrowed, after which the· working groups will make draft 
recommendations which will be synthesized into a comprehensive set of proposals. At that 
point, outside auditors will check to ensure that all cost and· saVings projections are sound, · · 
and t_hat all legal concerns have been addressed. 
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. A!~' INCLUSIVE PROCESS .. ~ · 

· TALKJNG POINTS ON HEALTH CARE TASK FORCE (Page 2) ~0~ PREs;0~ 

. §i"''[J 
r-

To ensure that this process is open and inclusive, the President has structu d the system i · 
to encourage participation from the American people, all categories of health c e providers, .t 
the business community, and all levels of government. In the most open po · akin t· 
process in history, more tha!l 500 people from all over the countryare directly invo ve 
developing policy within the working groups. 

. . 

... HEAL Til CARE PROVIDERS AND CONSUMERS CLOSELY INVOLVED, •• ·. 

In an attempt to make health care reform respond to the concerns both of those who 
receive health care and those who provide health care, there are more .than 100 health care 
professionals - including 60 doctors, 20 nurses and 6 social workers -- developing policy· 
options for the Task Force. A Health Professionals Review Group of more than 40 people 
has begun to meet regularly to assess the policy options that are being discussed in light of 
their real-world applications. In addition, diverse panels of consumers - many selected 
from letters they sent to the Task Force -- are brought in regularly to advise the working 
groups as they develop their recommendations. · 

•· •• EXHAUSTIVE OUTREACH PROCESS ••• · 

The White House. is actively reaching out for advice from the American people, members. 
of Congress, representatives from sm3.11. and large businesses,· state and ·local officials, and 
organized health care interest groups. All. groups have been encouraged to submit written 
proposals and. more than 400 groups have been brought into the White House to meet 
·personally with the First Lady, Ira Magaziner and other working group members. In turn, . 
· their written proposals have been distributed ·to each applicable working group and have 
tonned the basis for debate and policy development. 

The Task Force operates an intake room to receive the thousands of speaking requests, 
policy papers, letters and phone calls froin Americans concerned about the health care crisis.· 
Since the Task Force was formed in January, more than 50,000 letters have been received 
and read .. From a hospital administrator's treatise on malpractice reforms to a widow's 
handwritten letter expressing. outrage at her skyrocketing prescription drug costs, each 
inquiry is taken seriously and channeled to the appropriate. officials or working groups. 

' 

. The First Lady, Health and Human Services Secretary Donna Shalala and Tipper Gore -­
who. has been advising the Task Force on mental health issues - have been travelling 
throughout the nation talking to the American people about their health care concerns. In 

- the past month, they have attended several roundtable discussions across the country to 
listen to the recommendations of all those eager to contribute to health care reform. 

The Task Force met for the first time on Monday, March 29. Over the course of 13 hours, 
the Task Force members listened to more than 65 organizations - representing diverse 
groups of consumers, health care providers, and businesses - present their ideas on health 
care reform. These groups .will continue to be closely involved as policy options are 
narrowed and recommendations are prepared for the. Task Force in May. 
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·rALKJNG.POINT~ ON HEALTH. CARE TASK FORCE (Page 3 ,~"oN Pf?E:s-/. 
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.. ~ • CONGRESSIONAL CONSULTATION ° 9\ D . ~ 
.··~ ~. 

··In developing its health care reform proposal, the Health Care Task Fore has based its !::: 
research and policy options on the significant foundation of work that man Members o~~C?> . · . 
Congress have laid in the ·last 20 years. In order ·to benefit from this exp . · ce 
expertise - and build strong, bipartisan support -- the Task Force has regular, broad- . ased, 
and substantive consultation with Members of Congress, including an extensive bipartisan. 
out~ch effort.·· 

• Senate Majority Leader MitchelL House Majority Leader Gephardt, Senate 
Republican Leaper Dole, and House Republican Leader Michel have been· appointed 
CongreSsional liaisons to the Health Care Task Force; · 

' . . . . . 
. ' . ' . . 

• · There have been weekly meetings with the House and Senate Leadership, Cominittee. 

• 

• 

0 

· Chairmen, and other Members of Congress. The First Lady herself has discussed 
health care reform with more than 60 Senate Democrats and Republicans, and well 

··over 100 House Democrats and Republicans - including meetings with the members . 
of the Black, Hispanic, and Women's Caucuses; · 

The First Lady, Ira Magaziner, and Judy Feder, of the Department of Health and 
Human Services, have established · a close cooperative relationship with ihe . 
Committees that''have primary legislative jurisdiction over health care :... holding 
numerous one-on-one and group meetings with the House Ways and· Means 
Committee, the Senate Finance Committee, the House Energy and Commerce 
Committee, the Senate Labor and Human Resources Committee, and the House 
Education and Labor Committee; · 

· · Working group leaders have briefed Members and CongressionaJ staff from both . · 
parties on specific components of the health care options currently being proposed 

. and analyzed; 
. . 

In an unprecedented attempt to draft legislation in consi.lltation with Congress, mote 
than 150 Congressional staff members are actively involved in the day·to-day 
development of policy options taking place within the working groups. 
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10/10/93. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

REVISED TALKING POINTS ON HEALTH CARE DECISION 

Yesterday's court decision is merely an order that the 
government produce additional information in response to...,....,_.._. 
plaintiffs' discovery requests. 

Discovery disputes of this type are not uncommon in civil 
litigation. 

··This decision does not :r;equire · the government to turn ·over 
substantive working group documents; it merely instructs the 
government to provide additional information on the­
employment status of the working group m~mbers. 

The Court has reached no determination on the ultimate 
questiqn of whether the interdepartmental he.alth care 
working group is subject to the Advisory Committee Act. 

The Court gave the government 20 days to produce additional 
information. The government intends to comply fully with 
the. Court's order. · 

Nothing in the Court's decision suggests that the government 
did not properly maintain documents or-that the government 
failed·to comply with any court orders relating to the 
preservation of documents. The Court only held that the 
government failed to provide enough information in response 
to the plaintiffs' discovery requests. (FYI: This means 
that nothing in this decision relates to questions J:a.ised in 
the recent letter to us from Reps. Conyers and Clinger 
concerning maintenance of health care documents. We have 
previously responded fully to that biquiry.Jr · · 

If pressed on requirement of payinq plaintiffs' attorneys' 
fees: The defendants have worked with the Justice 
Department in good faith to provide a complete response to 
plaintiffs' discovery ~equests on relevant issues in the 
case. We· are hopeful that over the full cour·se of this 
litigation, our position concerning the working group will 
be fully vindicated -- as was our position that the Health 
Care Task Force was not subject to the Advisory·committee· 
Act. . 

If pressed further on attorneys' fees: The only fees 
covered by the court's order are those. related to 
plaintiffs' motion to compel responses to discovery 
requests. .This represents a very small portion -- a single 
motion -- in this litigation, which has been active since 
the start of the year. 
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Q: 

A: 

Q and_A's on Health Care Task Force Appeal 

Last week you told us that the ~resident ~as· happy wit 
district court's decision. Why are you now appealling the· 

'.decision? 

As we told you last week, the President was pleased with .the · 
dis'trict. court's decision because the court held that .. 
everything that has happened to date is legal, and that 
evsrything planned to take place in the coming weeks -­
including the long-planned public meeting of the _task force 
that is scl)eduled for next Monday in Washington -- is also· 
legal.· 

For. this reason, we believe that the Task Force and the 
working group should_be ableto continue their work 
unaffected by the court's decision.· However, our lawyers at 
the Justice Department felt strongly that the court had made 
substantial errorsbothin interpreting the Advisory 
Committee Act.and in.applying principles of constitutional 
law. This case has implications beyond the health care task 
force for the President's ability to·seek advice and we were 
advised by the Justice Department that an appeal .was 
important to ensure that these issues be properly resolved. 

Q: But you are not . just appeal~ing. You are asking· for an 
·expedited appeal. Doesntt that mean that you are really 
concerned about the impact of the district court's decision 
on the Task Force? 

"A: Again, we are seeking an expedited appeal based .on the 
advice of our attorneys at the Justice Department. The 
Justice Department advised us· that because of 'the short time 
frame withinwhich the Task Force will complete its work, it 
is important to proceed with an expedited appeal-if the 
issues.raised in the case are to receive the full attention 
of the appellate court. · 

Q: Don't your papers make reference to the "impractability" of 
the judge's decision -- that he has made the FACA 
unworkable? · 

A: I am not a lawyer, and I suggest that you read .the papers 
that the Justice Department has filed.with the Court today. 
I can tell you, however, .that our Justice Department · 

·attorneys, as well as our attorneys in the Whit'e House, 
concluded that the district court had created a framework 
that was unworkable from a constitutional perspective, and 
that made· it difficult in the long run to know exactly what 
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A: 

it is that the Advisory committee Act will now he 
to. require. 

Aren't you just using this appeal as a means to 
secrecy of the Task Force's work? 

co 
(; . 

?}l~ 
the 

Not at alL We had been plann{ng all along to hold a p~ ........ ........­
meeting, and we would do that even if the district court's· 
decision were withdrawn today. This·has been an open · 
process in which thous·ands of individuals and groups have 
had .an opportunity to give their input, both in person and · 

.in writing. 

What exactly was wrong with the district court's decision? 

As our brief filed with the .Court of Appeals sets forth, the 
district court failed to follow Supreme court precedent when 
it ht'Hd that. the Advisory Committee ~ct could. be interpreted 
to apply·to a·task force made up of cabinet secretaries, 
senior White House officials and the First Lady. The 

.Court's decision raised significant constitutional 
questions, and held FACA could not apply at all under 
certain circumstances and that.only part ·of FACA.could apply 
under other circumstances. Again, our Justice Department 
lawyers have told us that this application of FACA does not 
work as a legal matter. · 

' . ' 

Q: Are you going to continue to maintain the. position that the 
Advisory committee Act is unconstitutional?. · 

A: Again, I am not a lawyer, but I do know that our position in 
this case was not to attacK the constitutionality of .FACA. 
Ra.ther, our position has been, and remains, that under 
Supreme court precedent, FACA must be interpreted consistent 

·with Congressional intent, and in a manner. that does not 
create constitu~ional problems. The district court itself 
found that FACA is unconstitutional if applied to adviCe. 
given to the President by a Task·Force composed of Cabinet 
secretaries, senior White House officials, and the First 
Lady. · 

. . . . . 

Q: FACA requires 15-days advance notice of public meetings of 
. the Task Force. Why did you wait until this past Friday to 
publish notice of next. Monday's meeting, and doesn't this 
mean that you have violated FACA? 

A: In this instance, we delivered notice of the public meeting 
to the Federal Register as soon as the Task Force had 
determined a date and location for its public meeting. our 
lawyers·advised us that although FACA normally requires 15-
days prior notice of a public meeting, the statute also 
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00 P\';A 15'0~ 
ows short~r notice to be given if there are i . ~ . ~ 
raordinary circumstances." In this case the slhort time - , 

me within which the President has asked the Tas Force to ~ 
lete its work is an "extraordinary circumstanc " .... 

justifying a shorter notice period~- in this case, 10 days.~..:oCb 
. . . . ' .~'6 

In addition, this is a situation where it has been.wide 
reported for many weeks that the task force would·hold a 
public meeting, and the date of this meeting has already 
been widely reported. This is far more publicity than mere 

··publication in the Federal Re_gister normally provides. And 
each of the plaintiffs in the lawsuit will be invited to 
attend the public hearings. 
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ATTACK: 

FACT: 

HEALTH CARE TASK FORCE AND INTEREST GROUPS: 
. Talking-Points 

' . ' . 

INTEREST GR_OUPS ARE BEING LIMITED TO A PERlPHE 

Mrs. Clinton, Ira Magaziner and other White House officials have met with · 
over 300 groups in more than 100 meetings since the Task Force was · 
fanned five weeks ago~· This number does not include meetings held with 

·officials at HHS and other departments or the more than 100 meetings 
held during the. transition. · 

In addition, groups have been strongly urged to send in their specific policy 
prop'Jsals to the Health Care Intake Room. Over 500 policy proposals 

· have been received and channelled to the appropriate working group. 

A'ITACK: ..... UNUSUAL, HIGHLY SECRETIVE DECISION MAKING PRQCESS ... 

FACT: Let's put this in context. Decisions in government have' traditionally been 
made by a few people sitting in a room, without any input from the outside 

· and sometimes dominated by a single special interest. In contrast, we have 
brought together the real-worlq expertise of more than 400 people from all 
over the country .. These are people - doctors, nurses, social· workers, · 

. administrators and consumers -- who know fusthand the problems in our 
health care system. · 

However, given the possibility of conflict of interest; we cannot let interest 
groups make policy. For example, if we were to give the AMA a 
permanent role, we would have to do the same for every drug company or 
insurance firm that wanted in. That is just not workable given our time 
frame and the tremendous task we have undertaken -- and it also wouldn't 
be ft1ir to those who don't have represe~tatives in Washington. . 

ATTACK: ... [OUR ADVISORS] STATUS IN THE GOVERNMENT IS MURKY ... 
HOW MANY PEOPLE WORKING ON THE PRESIDENT'S PLAN WERE 
FULL-TIME GOVERNMENT EMPWYEES, SPECIAL GOVERNMENT · 
EMPLOYEES, PAID CONSULTANTS?· . 

FACT: In accordance with legal requirements, the more than 400 people who· are. 
workjng with the working groups fall into the following three categories: . 
full time government employees, special government employees and 

. consultants. 
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• Full-time. Government Employees:· I 
including 9 Congressional 

Individuals who work for the Executive Office of the Pres1 ent, for 
federal agen_cies, for Members of Congress or Senate and use 
committees. Federal employees are subject to the conflict of 1 -.__~-­
provisions in 18 U.S.C. Section 202-209 and Standards of Ethical 
Conduct for Employees of the Executive Branch and all related ethics 
laws and regulations. 

• Special Government Employees: _ 48 Total 
Individuals who are employed by any agency or the Executive Office of 
the President for less than 130 days in a 365 day period. These 
employees must abide by the ethical standards of federal employees and 
can receive compensation from other entities such as universities and 
nonprofit foundations. 

• Consultants: 18 Total 
Including 8 from State Governments 

Individuals who attend working group meetings on an intermittent basis 
with or without compensation from the federal government. They are 
subject to some provisions of 18 U.S.C. Section 201-208 and Standards 
of Ethical c;onduct for Employees of the Executive Branch and all 
related ethics laws and regulations. Such individuals are not considered 
members of the working groups: they may not serve as working group 
leaders and have other limitations on their participation. 

. . . . 

NOTE ON LIST WE ARE RELEASING AND ALL NUMBERS: This is a snapshot as 
of March 5, 1993. (It differs from numbers included in the court papers submitted 
Wednesday). These numbers are constantly in flux because people (from all 3 

. categories) are constantly joining groups and leaVing groups as informational needs of 
the working groups change. 

A TrACK: 

FACf: 

OUR CONSULTANTS HAVE NO EXPERIENCE MANAGING HEALTH 
PROGRAMS OR CARING FOR PATIENTS. 

Not true. In fact, we have over 100 health care professionals including 60 
doctors, 20 nurses, 6 social workers. [If pressed on d~ctors, almost half ·of 
them were practicing medicine before they took a leave .to help the Task 
Force.] 

In addition, the Task Force is working with the Secretary of HHS to set up 
diverse panels of health care professionals will be brought in regularly from 

. around the country to advise the working groups as they develop their 
recommendations. 
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CONSUMER GROUP~ HAVEBEEN EXCLUDED. . . . c.::>'~~'?f~J)l?.s\ 
· Many groups representmg consumers have been brought m fo meetmgs s;\ 
with the Public Liaison's Office and members of the working 

1 
roups. · r- j 

including: Citizen Action, Consumer Federation of America; . ruumers §: . 
Union, Public Citizen, Consumer League, National Council of S 'or · \ -.o~~ 
Citizens, AARP, National Council on Aging, and the National Asso · · ' 
·of Community Health Centers. · · 

THE ADMINISTRATION IS NOT LISTENING CAREFULLY TO 
ORDINARY CONSUMERS. 

' . 

. In addition to consulting with the Consumer Organizations, diverse panels 
of 10-12 consumers -- drawn from the membership of these Consumer 
Organizations and from letters written to the Task Force -~ will be brought 

' in regularly from around the country to advise the working groups as they 
develop their recommendations. The first of these consultations will be on·. 
March 11. 

Mrs. Clinton has also been traveling around the· country meeting with the 
. American people to listen to their concerns about rising health care costs ... 
She has accepted the invitation .of the Robert Wood Johnson Foundation 
to participate in roundtable discussions that will be held throughout the 
country in the next month -- where she cart listen to the recommendations 
of all the people -- consumers, providers, and speCial interests -- who are 
eager to contribute to the Task Force as it develops its proposal for 

· ·comprehensive health care reform. 
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E X E C U T I V E 0 F F I C E 0 F 

TO: 

FROM: 

05-Mar-1993 04:31pm 

(See Below) 

Meeghan E~ Prunty 
Off~ce of Commun~cations 

T H E PRESID 

SUBJECT: . Health Task Force, Tlking Pts: TO REPLACE ONES FR1 

. TALKING POINTS ON ·HEALTH CARE TASK FORCE 
·AND THE 11 TOLLGATE 11 POLICY DEVELOPMENT PROCESS - . 

WHAT THE TASK FORCE IS • • • 

. President Clinton established .the Task Force on National Health Care 
·. Reform to develop a proposal that would bring ,.spiralling health care 
. costs under control and give American families the peace of mind and 
security they deserve. The President gave his Task Force a clear . 
charge: by building on the work of the campaign and the transition, 
·and~ncorporating suggestions and advice from all corners, prepare 
health care reform legislation that he can submit to Congress within 
100 days. President Clinton's Joint Address to Congress emphasized 
that washington can delay no longer: the Americanpeople demand · 
health care reform now. . 

Demonstrating his level of commitment to solving this complex · . 
. problem, tbe President appointed First Lady Hillary Rodham Clinton 
to chair the Task.Force. As,President Clinton sa~a, the F~rst tady 
~s not only exper~enced but ~s capable and effect~ve at br~ng1ng 
people together around complex ana difficult issues to hammer out 
consensus and g~t things done. · . . · 

. . . ' 

The Task Force also lnclud~s representatior: from the highest levels 
of the government --~nclud~ng the Secretar~es of Health and Human 
Servicesi Labor, Treasury, Commerce, Defense, and Veterans Affairs -
-~as wel as senior White House off~cials. · 

POLICY DEVELOPMENT: Tt{E "TOLLGATE" PROCESS • • • 

The overall policy evaluation effort of the Task Force is being 
coordinated by the President's Senior Adviser for Policy 
.·Development~ Ira Magaziner, and is based on the "Tollgate" system 
a research and evaluation process commonly used in the business . 
world for large~scale projects that need to be comp~eted quickly. 
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t/1--i To advf-s the Task force, Mr. Magc;tziner ha~ torme<;J. over 25 workiz:g .· 
2 

· ·; gro~ps. These work~ng groups, wfi1ch are d1v1ded 1nto health pol1cy . 
0 sub]ect reasi will iuide the1r research.efforts through a series of 
~ tests, 11 to lgates , pefore a comprehensive set of options is . · 
·t;.> present d to the Task Force for consideration. . . 

0 . ·. . . . 
~-_The· rst series of tollgat~s. -- the broadening phase -- require the 

- ing groups to put all ser1ous options "on the table" -- ensuring 
. · that ~11 issues are considered, al+ questions are discussed, and . . 

that the correct.methodolog¥ is be1ng used. The,next phase·of the 
tollgate pr<;>cess na:rrows,tfils broad group of,optl<;>ns and makes draft 
recommendat1ons, wh1Ch Wlll later be synthes1zed 1nto a . · 

· comprehensive set of proposals. At that point, auditors will check 
to ensure that all cost and savings projections are sound, and that 
all legal concerns are addressed. · · 
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AN. INC USIVE PROCESS • . • 

The Pr sident feels strongly that this be an open and inclusive 
proce s

1 
and h~s structured the system to encourage participation 

from 1 levels of government, all segments of the health care 
--~i~ stry and the business community, and the American people. - . . . 

Hundreds of people -- including officials from various agencies, 
Congressional staff, health care experts, and White House personnel 
-- are directly involved in develop1ng policy within the working · 
groups. ·· · · 

In.·an attempt toma~e health care reform respond to the concerns of 
both those who rece1ve health.care and those who provide health · 
car~,. there are doctors, nurses, soc;:ial workers,. and hospital 
adm1n1strators work1ng on and contr1buting to many of the working 
groups. In add-ition, diverse llanels of consumers and health care 
profes~ionals will,be brought 1n regularly from 9-round the_country 
to adv1se.the work1ng ~roups.as they develop the1r recomm~ndations~ 

Representatives from several White House departments-- including . 
Congressional ,Relations, Inter-Governmental Affairs~.. and the Public 
Lia1son's Office -- are actively reaching out for aavice from· 

·members of Congress, state and local governments, organized.health 
care interest_groups, rellresentatives from small andlarge 
businesses, and th~ Ame:r;1can people. All groups have been · 
encouraged to subm1t wr1tten proposals and many are being brought 
into the White House to meet personally with Ira Magaziner and othel 
working group members. · . 

. . 
In· addition, the Task Force operates a round-the-clock "War Room" :... 
which receives the thousands of slleaking requests, policy papers, 
letters and phone calls from Amer1ca1;1s concerned,about sc;>lying our. 
health care problems. And whether 1t be a hosp1tal·adm1n1strator 1 : 

treatise.on malpractice reforms or a widow's handwritten letter 
expressing outrage at her skyrocketing prescription drug costs, eac: 
inquiry is·t~ken serio\}sly,. chai;lneled,to the appropriate working 
group, a.nd g1ven immed1ate cons1derat1on. . 

. . 
The First Lady has been travelling throughout the nation talking to 
the American people about their health care concerns and their 
suggestions on how to reform the.system. She has accepted several 
inv1tations to participate in roundtable.discussions that will be 
held throughout the country in the next month -- where she can 
listen to the recommendations of all the people -- consumers, 
providers and special interests -- who are eager to contribute to 
the Task Force as it develops its proposa~ for comprehensive health 
care reform. · · 

DISTRIBUTION: · 

TO: 
TO: 

George Stephanopoulos 
Ricki Seidman · · 

TO: David Dreyer 
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From: 

· Re: 

Vince 
steve 
George 

•oee Dee 
Lisa 
Mel anne 
Boors tin 

Maggie 

Health Task Force Talking Points 

r 

Attached are talking points with HRCrevisions and the draft 
which was prepared based on our l!leeting yesterday.' George-and 

· Melanne.have raised some issues which need to be addressed before 
the afternoon bri"efing. We should caucus with Hillary this 
morning to resolve·outstanding issues. 
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Points on Health Care T~sk Fore~ 

by Lisa, Maggie, Vince and Steve) 
REVISIONS 

- Hillary Clinton is the chair of the President's Health Care 
Task Force. The task force consists of Cabinet members from the 
Departments of Defense, Commerce, Labor, HHS, and Veterans 
Affairs as well as the OMB Director, the President's Domestic and 
Economic Policy advisors, the Chair of the Council of Economic 
Advisors and the President's Senior Advisor for Policy 
Development, White House Staff·and other government officials~ 

-Ira Magaziner.is leading a working group which will provide 
information to the Health care Task Force. · The task force will 
review information from.the working group arid make 
recommendations to the President •. 

-The wo-rking group will be consists of government employees • 

. -Theworking group will consult with a wide range of citizens, 
.representing the public and private sectors. 

-on January 25, the President announced the formation of the 
Health Care Task Force and defined its mission. It has not yet 
held a meeting. 

-The task force is,planning to hold some public meetings. 
meetings have not been scheduled. 

------------------------------------------------------------

Those 

Note: 
Force? 
not. 

In response to the question: Does FACA apply to the Task 
In the opinion of.the Counsel to the President, it does 

In response to the question: Did the Task Force violate .FACA? 
1 •. In the opinion of the Counsel to the President FACA does not 

.apply. 

2. The. Task Force has not met, nor taken any action to date. 

Note: ONLY USE .POINT THREE !F PRESSED. 

3. The participation of the first Lady, does not create "a 
presidential advisory committee" subject to the Act. 

In response to the question: Does FACA apply to the working· 
group?· No .. 

(.1 Note: TRY TO AVOID QUESTIONS ON FOIA • 
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Points on Health Care Task .Force 

by Lisa, Maggie, Vince and Steve) 

-Hillary Clinton is the chair of the President's Health Care. 
Task Force. The Task Force consists of-Cabinet members from the· 
Departments of Defense·, _Commerce, Labor, HHS, and Veterans 
Affairs as well as the OMB Director, the President's Domestic and 
Eqonomic Policy advisors, the Chair of the Council of Economic 
Ad~isors and the President's Senior Advisor for Policy 
Development. 

. . 

:_Ira Magaziner·will lead a working group which will provide 
· information to the Health Care Task Force. The. Task Force in 
turn will review information from the working group and make 
recommendations to the_ President. 

-:-The working group will be consist of fulltinie government 
employees, most of whom have been selected to serve on the 
working group by members of the Task Force. 

-The working group will consult with_ a wide range of citizens,_ 
representing the public and private sectors. · · 

. - . 

_-On January 25, the President announced the_ formation of his 
··.-National Health care Task Force and defined its mission. 

-The President's National Health Care Task Force is planning to 
hold publici meetings. Those meetings have not been scheduled. 

Note·: 
Force? 
not. 

In responseto the.question: Does FACA apply to the Task 
In the opinion of the counsel to the President, it does 

In response to the question: Did the Task Force violate FACA? 
1. In the opinion of the Counsel to the President FACA does not 
apply. 

2. The Task Force has not met, nor taken any action to date.-

Note: ONLY USE POINT THREE IF PRESSED. 

3. The participation of the first Lady, does not create "a 
presidential advisory committee" subject to the Act. 

In response to the question: Does FACA apply to the working 
group? The working group may choose to conduct some of its wo1 
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May·28,. 1993 

' . 

MEMORANDUM FOR: JEFF ELLER, WOS. B. ORSTIN, _LISA CAPUTO 

FROM: CAROLYN GATZ . . _ . 
. . 

SUBJECT: CONCLUSION OF TASK FORCE ON HEALTH REFORM AND 
WORKING GROUP· 

Because the task force on health reform is ~nding, it is 
important that the White.House signal that its work was valued 
and meaningful. A statement delivered by the President or First 
Lady in an app~opriate forum touching on ~he following points 
would draw this process to a close on a positive-note: 

By dent of enormous effort and commitment, the working 
group under the Task Force on Health Reform has _ 
accom~lished two years' worth of work in a little over 
three months •. The amount and quality of work produced 
repres~nt. the most thorough and thoughtful re­
examination of the health care system ever undertaken. 

On a number of· topics, as the American people will see 
when the President unveils his final proposal·on health 
reform, the working group broke new ground in its 
analysis of health care issues and their implications. 

The working group on health reform broke precedents 
-.about how policy development occurs in the executive 

branch. It brought together more than 500 people from 
all across the country with expertise in a wide range 
of occupations·--.combining policy experts with people 
who have real-world experience in more than two dozen 
work groups focused on various topics under health 
care. 

Many of the people who participated made great personal 
. sacrifice to be part of this historic effort. They 
left families and friends to come.to Washington for 

. many weeks,. in many cases at their own expense. 
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gaz{ner, the President's senior advi~er for 
_.,..p. cy development, led what must have been one of the 

most difficult jobs in Washington this year. Working 
13gainst the clock, Mr. Magaziner pulled together an 
enormous and c.omplex organization. Starting with no 
supplies, no administrative support, no offices, no 
staff, Ira put together an impressive organization, 
gathering people with long experience in all aspects of 
health care from every federal agency affected,. as· well 
as outside.practitioners and experts. 

A lot of people said a ·.thorough proposal for 'health 
care. reform could. not be produced in· this brief. time. 
A lot.of them probably will still say that. 

But the working groups applied enormous focus and 
intensity to their difficult task. They undertook 
nqthing .. l~ss than a re:..examination of ·how the health 
care system in America really works -- and why it fails 
to provide security and quality .care for all Americ'ans. 

Members of the working group ranged from practicing 
physicians, nurses, social workers, ·rural health 
experts, directors of community clinics, hospital 
administrators, financial experts and auditors, members 
of Congressional staffs and state and local government 
offiqials. Representatives from within the federal 
government-included virtually every agency involved in 
health care. A number of Governors sent aides to live 
in Washington temporarily to participate •. We thank 
them all. 

During this process,· two babies were born-- youngsters 
· who, when they get a little older, will hear stories . 
about how Mom stayed up late for many nights to finish 
making a major cont:ribution to ensuring·health security 
for them and all. Americans. 

The working groups also pushed the limits on stress and 
intensity of work making it inevitable that not 
everyone would come out happy in the end. Ultimately; 
probably not everyone's ideas will come.out in the 

·President's plan for comprehen~ive health reform just 
as they might have liked. But we could not undertake 
such a major initiative without probing assumptions and 
asking people with long experience to think in new ways 
~- which is what the working groups were asked to do. 

They carne through brilliantly. Their briefings for the 
President, the .development of a wide range of.options, 
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s and papers laid a solid foundation upon which 
sident is constructing the comprehensive 

he will present to the American people. 

tion to what we will see in the President's 
·proposal, however, the working groups have been 
responsible for a wide rang.e of work that no one will 
ever see: In some cases, they spent long hours heading 
down what turned out to be blind alleys -- or 
developingoptions that had tobe eliminated. As we 
engage .in discussions with members of Congress, 
interest groups-and the American public, however, we 
will draw. upon ~hat work enormously, demonstrating the 
seriousness with which the working groups weighed every 
option and the depth of knowledge that produced the 
President'~ ultimate plan. 
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THE WHITE HOUSE 

WASHINGTON 

March 10, 1993 

MEMORANDUM FOR GEORGE STEPHANOPOULUS ,_ 

SUBJECT: 

ASSISTANT TO THE PRESIDENT FOR COMMUNICATIONS 

vCrsA CAPUTO 
DEPUTY SECRETARY TO THE PRESIDENT AND PRESS 
SECRETARY FOR MS. CLINTON 

CHERYL MILLS ~ 
ASSOCIATE COUNSEL TO THE PRESIDENT 

Wall Street Journal Article on Illegality of 
Volunteers on the Health Care Task Force .. 

Vince asked that I.bring the attached editorial in the Wall 
street Journal to your attention specifically for the purpose of 
addressing a misstatement of the law. 

In ~a~ticular, the article states that the Anti-Deficiency Act 
prohibitsvoluhteers in the Wh.ite House, specifically singling 
out Ms. Clinton's volunteer service. This argument simply is 
legally wrong. 

Because the Congress imposed no minimum salary level for 
employees of the White House Office (and Office of the Vice 
President), Congress is said "to have granted the agency the 
discretion to pay employees nominal sums or even· engage their 
·services without compensation." Unpublished Opinion of. the 

·.Office of Leg~l Counsel ("OLC"); Memorandum for Fred F. ~ielding, 
··counsel to the President; ("White House Use of Volunteers") 

(1982). See 3 u.s.c. S 105. See generally, United States v. 
Crosthwaite, 168 u.s. 375, 377 (1897); United States v. Herron, 
170 u.s. ~27 (1898); Lee v. United States, 45·tt. Cl. 57 (1910). 

Because· the law does not impose a minimum salary requirement on 
White House Office employees; the Anti-Deficiency Act is 
interpreted in these circumstances to permit "voluntary services" 
-- "service intrude<;! by a private person as a "volunteer" and not 
rendered pursuant to any prior contract or obligations." 30 
Opinion of Attorney General 51, 52 (1913). The White House can, 
and has for years, accepted volunteers. 

c.·· It might be worth correcting this misrepresentation early before 
it grows into another problem for the Task Force. 
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As Joe Bfden's Judiciary Commit<' ana· tn~'J'iRtiOnal LA:j;dl CUIU rvm .. ., ' ;;; ·y,;,~~~i\t::''i;~iX!1~}i]iN!''~:;:t~'i1 
·tee today undertakes lts Inquiries Into . C€nter--clllng FACA. asked that the 
the beliefs and background of Pres I· . task force be required to deliberate in 

. dent Clinton's third-round draft pick ·.public. . · . . 
for Attorney General, we certainty· . The. administration Is fighting the 
hope the Senators will ask Cor Janet · suit ... It argues that the Wives .of the. 
Reno's thoughts on enforcement of. Presiden~ and Vice President are de 
the AntJ·Deflclency Act and the Fed· facto federal workers. The Justice l)e­
eraJ Advisory Committee Act. Cer- · partment says the First Lady Is the 
talnly Hlllary Rodham Clinton would · "functional equivalent of a govern·· 
be Interested In Ms. Reno's _views. .ment employee." But lf that's lrue; 
These laws currently _sit as two ntes · . Mrs. Clinton's appointment becomes · 
In the ointment of the Cllvtons' plans the fimcUonal- equivalent of a viola· . 
for health-care refonn, due by May 1. . tlon· of the famous Bobby. Kennedy 
· EsSentially, by appointing his Wife statute-the anti~nepotism .law that .· 
to be the unpaid head of a task· force prohibits government ornclals from 
that refuses to meet In public, it looks ' giving jobs. to relatives Cas JFK did to 
as 1f Mr. Clinton may be violating · hJs brother). · · 
two little-known but very stubborn The administration also maintains 
federal laws. · that FACA tinconstltutlonally Inter-

First, FACA (atreetlonately pro- feres with the President's rigbt ·to 
nounced "focka" by aficionados of give ~dvtce to Congress. What's most 
the law). The 1972 law requires that Ironic about thts Is that throwing sun· 
all· meetings of advisory committees shine on any and aU meetings Wa.s · 
and subcommittees must be open to one of the great liberal causes of 
the public. Its definition of advisory years back. This "open government" 

· .committee Is precise: ''any commit· movemen( led It) the enactment of 
tee, board, commission, councjl, con· sunshJne laws, such as FACA. in the 
terence, panel, task rorce. or .other early '70$. A federal Judge has said he 

. ., ~· 

: similar group · ••• whJch- is .•• estab- . would tul~ on the suit this week. · ., · · · 
llshed or utilized by· the President." , · '!:he , pt~er legal· troll under .. Ute . ·. ~:' 'ii : ·._ · · . 

. An exception Is made for any com· Clirit()ps.,Jatatth care bridge iS the ~ ~ --~- ··' 
nlittee wholly made up of. federar offi· Ar1ti·~f.l9~hc}' ~~. · DaUI)g> ~ck . . · ·. · 
cers or employees. The First Lady,. a~ . mor~ m~;;li)O;y~. ~~ J)~~-~~~~ go,v· . . L,..\ sf:"" . 
·least un.tll now. has occupied a kind enun.~n.r:;;;~tficfal$.: (rc>m acceptiilg ·· ::·· _-,:.~_··:_:: ', 

. of political · netherworld-neiUter a · "voJun~iY:~sernees,"1hat is~. letting v:-r 
federal officer nor a·· federil, ~m~ .: ~pe-':W9t.C.JoJ?no.pay.ttS,pu.tpose Is .. .c.~t: . . -~s·'ce.: 

. pJoyee. . .· . . :·.:- :: .og: ··'·:3f~~~~~·:.-Pow.~::or; the _::.. ~ ~s~:J+c,: · 
. · Under FACA, meetings ~ onty; ··.t>~'l· ,~:~;tO' a:v9l(!~·.~aung- f~tw'e- · .. t:I(-Ci :ur·t· "-
must be open to the public butmust .. (()~~ •. , .. "·., .... t:Ha9!1l,~e$ f~. se~,, ··· J:.. ·· •· · · . · 
give .advance potlce In the. F~e~ ::r:e~4~~:1f:heJlJlre sop1e stat.utory_ . · · · . 
Register. Interested parties must~ ' .::'¢~~- " ,, . · .. )::FifSJJ.ady:~~votun-- : (_o ~(,rf.. 

nnitted to a · or attend·o me:·}teerur · ·' ·ri s numrier.. · · · · · pe .. ppear .. · r_ .. _ ...... _ .... , .. ·. "'«-· ' .. :· ''> . ..._.·r. -. ... ' :.: ,,·f :,,.,..._ ·'. 
stat. ts If u. i cl ~··.;·.~ .. 1' ··"'"l·t·,··· ~,~, .).. : ..•.. __ ,.. ··· · _·._·.:_· •... _.··.·.·-.~~:·-~.~: .. : .. ·.~.·.·.·Y_.·.·.·.· .. _.··. emen • . · a mee ng s 0$~; • ':'. ~11.!.. ··~ue . . _ :' .,: " · .· . : . , 
there has to he: an explana~on bfa(J~. ··!_.,)i.P,i ~~: .. ofj.Mf,$,;'CUnton's ap-. 
,v.ance. Committee recordS ;11Jl(f'· ~e· :-··:~!'9f.". c~ ... ~d::~·.th~re is no ~;ea' 
. tailed minutes of every meeting must .f sonabte :•.e).Cpectation . that tbe First 
be made ava!Jabl~ to the publiC. ')11~:·;'5~d.fi~~9-lit4·.lat~{d~ma,~d~ paym~nt; 
President's secretive health care·tas.k:.x:,t,~;fA~*t·~~~:t~\V lllates no such exc:ep-
rorce does rwne of thJs. · . . . x ,_ . -itiom'EVem~; U MrS. Clinton can't do-
. It has never held .a formal_ ~~t~: ' ::!l~~~~~ti~~:~~i;!Jce$, ~- JU!K antl·nepo:: 

· -~~ rtsa:s~~ze~ ·fo6 t64o[~~1~~~~~,s.~;!~~iWr~e:~~~fer~at :5~~ ~·t .. • 
ps . • . y '.. · · ~,, • "·•' ~;;~-"-'~ i:;Jo<!(c'·'' '·'·· ~- · · 

care experts whose.lclepti~~s:~.ti}'1~~~';::,\)Y.~~-as _they ~ay,be~ FACA 
. White House refuses to,discto,Selpld:•,;and~;tl.l~;~.ti·I)eficl~cy A~ aren't 

whose deliberations are kept secret.,. 'merely'tiicilnveruent details that the 
· Its budget Is unspecified. WheniiSked .new. administration can roll over. · 

about the status of th()se "'orkin~ -~". ';: 'r!ie)f:·a~'-tlle law of. the ·land. and In 
the task force~. White. ijou.Se,;pteSS' '/~'0\ei;'case::or ·the Anti·Deficlency Act . 
~etary Dee Dee M:yer:s .said,· ''l'.-~(~.a)'~.~-J~~u5 histOry. Nonnany.the . 

. don t know what the specifics ~ and , :. way. a President gets around tbem Is 
who's paid and who's not paid."·, >• ··(to have his Attorney General get l!.:' . 
· Many health care orgariiza~~ms ... ., S<>me liintuage t:.<pltl.ming them out of . 

think the First Lady's. taSk· force ,·'·the::way~ Ttult's what Franklin Roo­
needs to come out In . the open. In a . · sevelt did to the Antf·Deficiency Act 
lawsUit filed last month,.· three.:· when. :he transferred destroyer$ to 
groups-the Assoclatlon.or.,Am~~~;t'f,~i.~rt~::.;What' we're wondering is, 

.. 

·.Physicians and Surg~ns. the Am~n~:"'Will'Janet Reno be willing to do the 
can Council for Health Care Reloror · same lor this President? . c 
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SETILEMENT TALKING POINTS 
8/1,2/94 - 9:00AM 

Today, th Justice Department entered into an agreement to settle the litigation relating to the 
releas ' documents generated by the Health Care Working Group. The frivolous charges by 
t e plaintiffs alleging contempt of court by Ira Magaziner have been dismissed. 

The Justice Department is confident that, had this matter proceeded to trial, we would have 
prevailed. In particular, t_he Justice Department is confident that the Administration would 
have prevailed on any of the baseless allegations of contempt against Ira Magaziner. 
However, beeause Judge Lamberth had ordered a trial on the merits, we believe that the 
public interest is better served if administration officials spend their time working for health 
reform. · ' 

We are taking this step because it is so important that we complete the task of enacting health 
care.refonn this year. Nothing extraneous should be allowed to get in the way of this vital · 
task. · · 

The Health Care Working Group was a remarkably open process- - far more open than 
similar efforts by previous administrations to draft major prop<>sals. Over 500 practitioners 
and experts from both within and outside Washingtonwere brought together to discuss and 
develop policy·optio:ns. The working group actively reached .out for advice. from the American 
people, members of Congress, repreSentatives from small and large _businesses, state and local 
officials and organ~ health care interests. Within 21 days, a reading room with the 
working group's documents, including briefing books and policy papers among other 
documents, wilf be opened to the public. · 

COPY 



Q&As 
8/12/94- 9:00AM· 

Q: Doesn't today's settlement indicate that the plaintiffs were rlgQt?. 

A: No. The plaintiffs' first and most important contention, that the First Lady's Health 
Care Task Force was subject to the Federal Advisory Committee Act, was found to be 
without merit by the Court of Appeals .. This settlement today deals with a much 
narrower issue, whether the working group was subject to the FACA. The Justice 
Department does not believe that the plaintiffs were right~ -·none of their claims 

·were establisped. What happened here is what often happens· in civil litigation - -
because the judge decided that a trial would be necessary, it. simply became more 
economical to settle the lltigation. But, in that settlement,· both sides agreed that the 

. plaintiffs allegations bad not been proven. Once the judge ordered the trial, a 
settlement was the best way to ensure that Administration officials could focus all of · 
their energies on the real business of passing health care reform legislation. 

Q: Was this so that the First Lady wouldn't have to testify?. 
. . . 

A: No. We had no reason to expect that the First Lady would have to testify - - this 
lawsuit related to the· working group. The First Lady was not a member of the 
working group. If the plaintiffs had asked· her to testify, obviously we would have 
relied on the judgment. of the Justice Department. 

. Q: Wasn't this settlement made so that Ira Magaziner wouldn't be held In contempt 
of court? 

A: . No - - that charge was baseleSS and was withch-awn today as part of the settlement~ 
The settlement was made so that Ira Magaziner and other administration officials . 
would be able to devote themselves full time to the important business of passing 
health Ca:re. 

Q: Why did the Administration use taxpayers' money to defend secrecy? Isn't 
today's settlement a blow against secrecy? 

A: Throughout the.. litigation, the Justice Department acted out of concern -that internal 
discussions ;md deliberations should be protected to encourage uninhibited and robust. 
debate during the decision-making process. Congress wrote this principle into law in 
the Freedom of Information Act by generally. exempting materials relating to such 

· deliberations from disclosure. However, on August 4, after the district court ordered a 
· trial to resolve factual issues in the litigation, we entered into settlement discussions so 

that the Administration officials involved could focus on the important business of 
passing health care reform instead of a politically;...motivated lawsuit. 
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8/12/94-9:00 am · j··3 Cf4 ()~\ 
Q: Doesn't this prove that the Task Force/Working Group process was deepiy ~·. 

flawed? Was it really necessary to work in secrecy? 
. . . \ 

A: The Health Care Working Group was a remarkably open process - - far ni open 
than similar efforts by previous administrations to draft major proposals .. Over 
practitioners and experts were _brought together to discuss and develop policy options. 
The working group actively re.ached out for advice from the American people, . 

. members of Congress, representatives from small and large businesses, state and local 
officials and organized health care interests. The release of these documents will show 
that the process heard· from a wide array of interests and individmils, and drew on the 
best talents within and outside ofthe government. · 

Q: The plaintiffs claim that the working group was dominated by· managed care 
i9terests, specifically representatives of the Robert Wood Johnson and Kaise·r. 
Foundations. What's your response? 

A: To claim that the working group or. its reoommendations favored managed care 
interests is absurd on its face. The membership of the working group incorporated 

views as diverse as single payer to those that called for a completely market-oriented 
system and everything in between. The only working group participants with any 
connection to the RWJ Foundation were six individuals - - out of over 500 - - five 
of whom were actually members of Congressional staffs. And, the President has 
always been committed to preserving and increasing families' choice of health plans 
and doctors - - that's why the Health Security Act included a requirement that 
everyone had to have the choice of enrolling in a fee-for-service plan .. And why· 
every managed care plan bad to offer a .point---of-service option. A group dominated 
by managed care interests would not have come up with these kinds of proposals. 

Q: The government has spent a lot of money on this case - - $229,000 is a lot of . 
money to settle a case, not to mention the millions of dollars you spent on the 
working.group itself. How can you defend taxpayer money paying for all of this? 

A: The payment of some fees and costs by the governinent as P!irt of a settlement is not 
unusual. The amount is well within the normal range in this type of case. Tying it 
up now would be cheaper than if we proceeded with a lengthy, costly triaL And, the 
numbers that tbe plaintiffs are throwing around the newspapers about how much the 
working group cast are ridiculous. 
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Draft Thurs. 12:00 PM 't )~ /'1 't 0~0~ l .. -z_ 

TALKING POINTS ON SE'ITLEMENT orscussroN r · m . S.J 
4 u v ~<?,c:: J 

*Today the administration advised U.S. District Court Judge Ro · ).~-..i 
Lambert that it is prepared to settle the litigation r'elating to the release of 
documents generated by the Health Care Working Group. 

. ' 

*We ~re confident that, had this matter proceeded to trial and the court of 
appeals, we would have prevailed ·· as we did last year, in the Appeals Court, on 
the twelve member task force chaired .by the First Lady. Now that Judge Lambert 

. has called for a trial, we believe that the public interest is better served if 
administration officials spend their time working for health reform, rather than 
fighting obstructionist lawsuits. · 

* We are taking this step because it is so important that we complete the 
task of enacting health care reform this year .. Nothing extraneous should be 
allowed to get in the way· of this vital task. · · 

* The Health Care Task Force was a remarkably open process -- far more 
open than similar efforts by previous administrations to draft major proposals. It 
was always understood that the· health bill would be taken up by the Congress, in . 
a very open process, and that is exactly what has taken place. We heard from all 
sides, and the plans now being considered in the Congress are the better for it. . 

. * 'l'he plaintiffs had other, frivolous charges •· e.g., that Ira Magaziner was 
· in contempt of court. That· is utterly untrue, and any settlement will not include 

any concession by us on these· ancillary points: 
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OPENNESS OF THE TASK FORCE PROCESS 

On January 25, 1993, President Clinton announced the formation of a task force t assist .him 
in ·developing health reform legislation. One of the first actions of the task force w . to 
establish working groups of health care experts and practitioners to examine our comp1.._~---­
health care system and to prepare policy options that would guarantee private insuranCe to all 
Americans and would bring spiralling health care costs under control. 

. . 

Drawing from· a wide breadth of experience, both inside and outside Washington, over 500 
people were brought iri to participate in the working group and to develop policy options for 
consideration by the Taskforce. The :vorking group encompassed federal government 
employees from the Departments of Treasury, Health and Human Services, Labor, Commerce, 
Veterans Affairs, Defense, and the White House. It reached out to include Congressional 
staff, staff from state and local governments and other experts in the health care arena - -
doctors, nurses, health policy experts, and others·. The working group brought together the 
opinions and expertise of people supporting a Canadian-:-like.single payer system and those 
supporting a, more market~orknted approach. Some working· group members brought · 

· expertise in designing insurance and market refonns; others were knowledgeable in how to 
improve health care quality and information flow, designing benefits .packages, developing 
long term cate home- and community-based programs; still others with knowledge in the 
areas of antitrust, malpractice and ways to control the burgeoning growth of health care costs: 

The working groups expanded over time, as Congress asked that their staff be included and as 
the scope of the research encompassed areas requiring additional input. In total, the working 
groups held over 1,000 meetings on a whole range of subject areas. 

To challenge the assumptions and the recommendations of the working group, people outside 
the working group process were brought in: 

. . 

• 14 panels of consumers came in to share their concerns and insights and ask 
questions of the working group members. · 

• ·A health professional review group and outreach groups of doctors, nurses, 
public health officials, hospital administrators, pharmacists and others reviewed 
and· commented on policy options developed by the working group. 

• Audit teams who critiqued and questioned assumptions and options, including a 
group of actuaries who reviewed the validity and assumptions behind the 
numbers, a group of administrators and health plan executives who critiqued 

· whether the recommendations would meet the test of those who would have to 
implement them, a group of attorneys who reviewed the legal ramifications, a 
group who reviewed the impact on minority populations. 
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The Task force and the .working group ac~ivcly reached out for ~dvice from th"' !crican ~0 \\\ 
people, members of Congress, representatives from small and large busmesscs, \State and local · r-!. 
officials and organized health care interests: While representatives of special in c,rest groups · ~ ... 
_were formally excluded from the working group and task force,· working group mbcrs met~..a~ 
with over 1,100 interest groups over the course of the development of the Health Se · ' 
Act. 

"Based on meetings and accessibility; it is difficult to imagine a more open, inclusive, 
decision.,-making process for a major public policy issue irt Washipgton." ("Well­
Healed: Inside Lobbying for Health Care Reform", The Center for Public Integrity, 
1994, p. 26) . 

"Members fell they have been kept abreast of the work of the president's Task Force 
on National Health Reform .. .in February, just after the task force had formed, it made 
a concerted effort to· keep members of both parties informed .. .there are luncheons, 
there are breakfasts, there are other meetings in different settings - in committees, in 
the caucus. · S.everal times a week you have that opportunity to meet with someone 
from the administration ... " ("Clinton T~sk Force all Ears On the Subject of Overhaul," 
Congressional Quarterly, May 22, 1993) 
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Q: 

A: 

Q: The American.Association of Physician$ and Surgeons Claims that the working group . 
was dominated by managed care interests, specifically representatives of the Robert 
Woods Johnson and the Kaiser Foundation. What's your response? 

. " . ' . 

A: First of all, to claim that the working group or any of its recommendations showed a 
leaning toward managed <:are interests is absurd. The memberShip of the working 
incorporated views as diverse as single payer to those that called for a completely 
market-oriented systein and everything in between. And, the President has always 
been commited to preserving and' increasing families' choice of health plans and 
doctors - - that's why the Health ·Sectlrity Act included a requirement that everyone 

. · had to have the choice of enrolling in a fee-for-service plan. And why. every plan 
had to offer a point-of-service option which enabled consumers to see doctors outside 
of the network. A group dominated by managed care interests would not have come 
up with these kinds of proposals. 

Q: What about the Robert Wood> JohfiSon Foundation fellows - they clearly .represent . 
speCial interests, yet you classified them as. government employees? 

A: It's true that there were a handful of RWJ fellows on the working group who were 
employed by Members of Congress. Congressional fellows are bound by the Senate 
Code of Official Conduct and are treated as employees of the Senate as a result. 

Q: 
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_Q: Ira Magazirier claimed that every member of the working group was a 
1 

/l-.time 
. . ! 

government employee, a special government employee or a consultant t at went 
.. through appropriate ethics procedures. . 'Why, then, do the minutes from ze meetings 

of the working group list people that were clearly representing special int ests like 
the NFIB, the HIAA and the Federation of Arnerican Health Systems? 

. . 

The plaintiffs allege that every person that ever metwitha working group member is 
automatically part of the working group. To assert that someone who comes in for ·a 
single meeting or a eouple of meetings at the White House is automatieally part of a 
working group is ridiculou.s. That's like asserting that everyone who testified in the 
task force hearings were part of the task force. Dr. Jane Orient) President of the 
AAPS. teStified before the Task Force. We don't suppose Dr. Orient considered herself 
part of the Task Force. 
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. BACKGROUND: 

LITIGATION INVOLVING THE HEALTH CARE TASK FOR 
AND THE INTERDEPARTMENTAL WORKING GROUP 

The Court of Appeals Held 
That the Health Care Task Force 
was Not subject to the FACA · 

t 

. In early 1993, three plaintiffs opposed to the President's 
health.reform efforts alleged with great fanfare that the 
President's Task Force'on National Health Care Reform-- the 12-
member body chaired by the First Lady and composed of· Cabinet · 
Secretaries and senior White House staff -- was subject· to the .. 
Federal Ad~isory Committee Act ('iFACA"). u.s. District Judge . 
Royce Lamberth ruled in .the plaintiffs' favor. . . 

The uriited States court o~Appeals for the District of 
Colu:mbia·Circuit, however, reverseg Judge Lamberth's decision and 
'held that the ~ask Force was not subject to the FACA. In a June 
1993 opinion, a panel composed ofthree Reagan-appointed judges 

·unanimously rejected the plaintiffs' arguments about.the Task 
Force~ The Task Force, which terminated in May 1993, acted in 
full compliance with every applicable law. · 

Litigation involving the separate 
interdepartmental_ working group 

Separate and distinct from the Health care Task Force was an 
interdepartmental working group that gathered information and 
developed options for the Task Force. The interdepartmental 
working group, which erided its work in May 1993 1 ultimately had 
over 500 members. · 

When the· pending· lit-igation was initially in the district 
court in the Spring·of 1993, District Judge Lamberth held that 
~he interdepartmental working group was D.Qt subject to the FACA. 

. .On appeal~ the Court~ ~ls held that while the ·· . 
·interdepartmental workinghindeed appeared not to have the · · 
characteristics of a FACA committe~e· ld be necessary to 
conduct further fact-finding of th . rou~ tructure, purpose and 
personnel to.confirm the group's st: e Appeals Court · 
therefore remanded the case to the district court solely to 
address the status of the -interdepartmental working group. All 
.issues·relating to the separate Health Care Task Force were, as 
di.scussed above, resolved by the Court of Appeals in the 
government's favor: 
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The district court held only that a 
·trial is necessary to resolve factual 
issues relating to the working group 

. In April 1994, the plaintiffs in the pending litigation made 
a.· motion for suinmary judgment -- i.e., a motion ·for the court to 
rule in the plaintiffs' favor on the ~erits. 

This past month, District Judge Lamberth rejected 
plaintiff~' motion, and held that the plaintiffs had failed to 
establish that they were entitled to a judgment that the , · 
interdepartmental group was subject to the FACA. The Justice 
Department argued that the factual record was· sufficient to 
establi~h that the plaintiffs' claims should therefore be 
dismissed. Judge Lamberth decided, howe~er, that a trial should 
be held to resolve the facts that the plaintiffs had, to date, 
been unable to prove. · 

While the plaintiffs employed a press strategy of claiming a 
"victory," the truth is that the district court denied the 
plaintiffs' motion for a judgment on the merits. The Justice 
Oeparttnent.explained why it was tinnecessary.to conduct further 
fact finding,.but we are, at the same time, confident that any 
further fact-finding would establish that the plaintiffs' claims 
about the wor~ing group·-- just like their claims last year 
against the Task·Force --are entirely without merit. 

Plaintiffs allege that Ira Magaziner 
should be held in contempt of court 

Plaintiffs have made assertions -- wholly unsubstantiated to 
date ~- that Mr. Magazin~r made misrepresentations to the court 
in the Spring of 1993 about the composition of the . 
interdep~rtmental working group. Plaintiffs have alleged that 

. ·.Mr. Magaziner should therefore be held i~ contempt of court. 

Neither Judge Lamberth, nor any. other court, bas made any 
finding that Mr. Magaziner should be held in contempt. Indeed, 
the Judge was.unwillinq to grant plaintiffs' motion for a 
contempt finding. Instead, the Judge ·said that because contempt 
charges are inherently serious, .he wanted to wait until after any 
further fact-finding before making a final decision about 
plaintiffs' charges against Mr. Magaziner. 

Throughout this litigation, .. the plaintiffs have made 
unsubstantiated assertions -- for example, an assertion in 1993 
that the Health Care Task Force had shredded some of its 
documents. Although Judge Lamberth allowed the plaintiffs to 
make those assertions and even entered an order based on them, he 
promptly withdrew the order.after the Justice Department was 
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~~L~ . . . 
~~~ given~~. e opportunity to demonstrate that the plaintiffs' ·charges 

i;j were nOt only baseless, but nonsensical. . . 

[ ~f.y. . . The harges against Mr. Magaziner are similarly baseless and 
. 't- nonsensi al. The plaintiffs allege that Mr •. Magaziner made 

~L-: misrepr . entations to .th.e court by claiming in. March. 1993 that 
:t~oall oL · he members of the working group were e1ther permanent 
"""!'~tn"al employees or special government employees. Mr •. 
- Ma:gaziner' s statem~nts were completely accurate. 

the Justice Department has shown in its court papers 
that the actual members of the working group were, in 
fact, either permanent or special government employees; 

Mr. Magaziner's declaration explained in unambiguous 
terms that the working group members were assisted, in 
full compliance with applicable law, by non-employee 
consultants; 

. the Justice Department has shown in its court papers 
.that it is the plaintiffs who have themselves 
misrepresented the membership of the working group by 
seeking to include as "members" many of the various and 
diverse outside parties with whom ~r. Magaziner and 
other working group members consulted. For example, 
plaintiffstreat as 11 memberslf of the working group: 

• a group of professors who attended one meeting to 
give input on medical malpractice issues; 

t several individuals who attended one meeting on 
AIDS; and 

• actuaries who. at·tended a single meeti,nq to give 
input on actuarial·issues. 

The plaintiffs have told the press that the Justice . 
Department has now "conceded" that the working group membership 
included non:..federal employees. This is simply untrue. The 
Justice Department has maintained from. the outset that, as set 
forth in Mr. Hagaziner's March 1993 declaration, the members of 
the working group were either permanent or special government 
employees. The Justice Department continues to maintain this 
position. · 

However, the court of Appeals held in its June 1993 decision 
that the fact that the members of a working group are limited to 
permanent and special government employees is no longer 

·sufficient, in and of itself, to establish that the group is not 
subject to the FACA. The Justice Department therefore has 
advised the court that it would pursue the different legal 
argument called forby the Court of Appeals _...;namely, that the 

3 
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e, purpose and_ personnel of·the interdepartmental working 
e not of the type that the FACA was intended to cover. 

plaintiffs have used the·unproven·charges.against Mr. 
eras a basis to assert that the health care working group. 

. ortedly "dominated 11 by certain special interest groups, 
as the_Robert Wood Johnson .foundation. In fact, the Justice 

Department-has already shown these·charges to be baseless. For 
. example, the only working group participants with any connection 
to the Robert Wood Johnson Foundation were six individuals --.out 
of over 500 --.five of whom were actually members of 
Congressional staffs who had been hired pursuant to the Senate 
Code of Official Conduct and assigned by Members of Congress to 
work on the interdepartmental working group. The sixth 
.individual was hired by HHS to participate in the working group 
as a special government employee~ 

Indeed, the working group sought to incorporate a wide range 
of expertise and views. The plaintiffs themselves had·an 
opportunity in 1993 to give direct testimony to members of the 
Health Care Task Force. No one group or type of group 
"dominated," or could have had an opportunity to dominate, the 
interdepartmental working group and. none did.' 

The First Lady· 

When Judge Lamberth held that·a trial would be held on 
issues related to the interdepartmental,workinq group, plaintiffs 
-- though not the Judge -- promptly advised the press that the 
First Lady would be called as a·witness. 

The government is aware of no grounds why testimony by the 
First Lady would be relevant to any of the working group issues 
now pending before the .court. All issues relating to the First 
Lady and the Health Care Task Force were resolved by the Court of 
Appeals in June 1993, when it ruled that the Task Force is not 
subject to the·FACA. 

Indeed, until Judge Lamberth's most recent ruling, the 
plaintiffs never even suggested that any matters involving_the 
First Lady were relevant to their 9laims. 

Of course, if plaintiffs were to make.a showing that the 
First Lady's testimony would somehow be relevant, the government 
would be prepared to consider that request, and the White House 
will follow the Justice Department's guidance on how to respond. 

4 
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did the cour.t rule. today?· 

ourt denied the plaintiffs' motion for a ruling that 
00-plus member interdepartmental working gr6up was 

sub ect to the Federal Advisory committee Act. The court 
c eluded that furth~r fact~finding would be necessary 
efore any decision.could be rendered on the merits of the 

plaintiffs' claims. 

The Court. also refused to rule in favor of plaintiffs on · 
several collateral motions, including motions that 
government officials had made misrepresentations to the 
court. The court said that the record was insufficient at 
the present time to rule in plaintiffs' favor on those 
motions. 

Q: But the ~laintiffs are characterizing thi$ as a victory. 

A: The court denied plaintiffs' motion for summary judgment on 
the merits, and refused to grant plaintiffs' collateral 
motions. The plaintiffs obtained no relief. We are aware 
of _no theory und~r which today's proceedings could be 
charac:terized as a v~ctory for the plaintiffs. 

o: But won'.t. the plaintiffs now qet to ta.ke depositions and 
have a trial? 

A: The court has made no final determinations at the present 
time about the exact nature of any further proceedings in 
this case. We are confident,~ howeveri that any further.· 
fact-finding will confirm that the government is properly 
entitled to judgment in its favor. 

Q: .Won't the plaintiffs now have an opportunity to .call the 
First Lady as a trial witness? 

A: No. Last year, the Court of Appeals resolved all issues 
relating to the First Lady and the Health Care Task Force in 
the government's favor, when the Court held that the Task 
Force was not subject to the ~dvisory Committee Act. 

The sole issues in this case now involve the separate 
interdepartmental working.group, and the First Lady has 
nothing to do with this stage of the litigation. There is 
absolutely no legitimate basis for any involvement of the 
First Lady at this time. 

Q: Didn't the court today also deny the government's motion for'.· 
summary judgment? 

A: Yes.·· But the court merely held that further fact finding 
was needed on the issues raised in the case. It is the 
plaintiffs who are seeking relief, and no relief has been 
granted to them.· · 
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/«;. Qr .\. n~~ t the Court suggest that it might hold Ira Maqaziner in 
o.. ~~cont mpt? . . . 

O A: couit only stat~d that the record was insufficieht at 
<t-;,

10 
present time to support plaintiffs' request for a 

nternpt order• The Justice Department made clear in its 
oral argument today and in its written court papers that Mr. 
Magaziner's representations to the court ha~e been entirely 
accurate, and we are confident that any further fact-finding· 
~ill dnly confirm the accuracy of his statement~ irt this 
case. 
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sked about special q~vernment employees or.consultants, 
can respond (a) that as the Court of Appeals noted, it 
he function of the ·working qroup that is the principal 
e, and it did riot act as an advisory committee to the 

P sident; (b) if asked by the district court, w·e will be 
_ repared to make a showing that the membership of the 

working group was structured. to be consi~tent with all 
·applicable laws. 
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DISCUSSION DRAFT FOR DISCUSSION 

TALXING POINTS ON-HEALTH _CARE TABX FORCE COURT ORDER 

e The court today ordered that all documents-from the Task 
Force be-preserved~ But the Task Force has been preserving 
all document~ from the beginning. The ·court acknowledged 
this in its order and essentially affirmed the status quo. 

Q:- What about the documents that have allegedly been 
shredded as reported in the Washing~on.Times? 

A: There was an unsubstantiated story in the Washington 
Times whichls being investigated. The court-made no 
findings regarding the shredding of documents. 

Q_: ·Has the Task Force really ended? The piaintiff' s lawyer 
showed a lett;~r dated June s· that talked about the Task 
Force. 

A: The Task Force completed its work at the end of May. 
The letter .contained an errbneous reference to the Task 
Force. 
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TALKING POINTS ON HEALTH CARE TASK FORCE CASE 

Court of Appeals ruled that the Health Care Task Force 
not subject to the Federal Advisory Committee Act. -

2. In so ruling, the Court of Appeals found that First Lady 
· Hillary Rodha~ Clinton is a "full time officer or employee 
of the federal government" for purpos~s of the Act, and . 
therefore her role as Chair of the Task Force did not 
trigger application of the Act. 

. ' 

· 3. The ruling means -that the·Task Force was never subject to 
requirements that its meetings be open to the public orthat· 
its doctiments be publicly disclosed. 

4. The .Court of Appeals also sent ·a separate part of the case 
back to the district·. court to determine the status of the 
interdepartmental working group that provided information 
and options to the Task Force. 

5. However, the Court of Appeals did not hold in any·way that 
the working group was subject to the .AdvisQry Co:n,unittee Act. 
Indeed; the district court found that the working group is 
not subject to the Act. The Court. of Appeals merely held 
that insufficient evidence had been presented for the 
.district court to have reached a final determination on that 
issue. 

6. In its original holding, t,he district. court found that the 
interdepartmental working group is not subject to FACA 

.because it was the Task Force, and not the working group, 
that advised the President • 

. 7. At this point, the district <:ourt will determine what 
. additional factual information is needed before a final 
decision can be rendered.on the interdepartmental working 
group. 

8. We believe that under the standards articulated by the· Court 
· of Appeals, the government will be able to demonstrate that 
the working group, in fact, is not subject to FACA. The 
Court of Appeals noted that "it is a rare case when a court 
holds that a particular group is a FACA advisory committee 
<;>ver the objection of the executive branch." 

\ . 
9. The working group-- which, like theTask Force itself, has 

now ceased operation -- was a disparate group of several 
hundred persons. -The Court of Appeals has stated that in 
any further proceedings regarding the working group, the 
district court should evaluate its purpose, structure and 
the nature of its composition. 
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February 3, 1993 
'·---~-,...... 

MEMORANDUM FOR HOWARD P.ASTOR 
Assistant to the President 
and' Director for Legislative Affairs 

FROM: VINCENT W ~ FOS.TER 
Deputy Couns.el to the President 

STEPHEN R. NEUWIRTH 
Associate Counsel to the President 

RE: Health Care Task Force 

President Clinton has received a letter from 
Representative Clinger of. the House. Committee on Government 
Operations,· in which Representative Clinger ~sserts that the 
Federal Advisory Committee Act applies to the President's health 
care task force. · 

The· Counsel's office has prepared the attached draft 
letters in response to Representative Clinger's inquiry. We 
understand that the President wishes to respond personally to all 
correspondence from members of Congress. Therefore, we have 
prepared a brief response from the President, as well as a 
separate letter from the White House Counsel responding to the 
legal issues ·Representative Clinger has raised.· 

A copy of Representative Clinger's letter is also 
attached. 

Mrs. Clinton has suggested that the Chairman of the 
Government Operations Committee be contacted to inform him of 
Representative Clinger's letter and our response. Mrs. Clinton 
proposed that her chief of staff, Maggie Williams, might be an. 
appropriate person to make such contact. · 
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. . . . . . 

The Hon .. William F. Clinger, Jr. 
committee on Government Operations 
Congress of the United States 
Hou.s~ of Representatives 
2157 Rayb\,lrn HouseOffice Building 
Washington, D.C •. 20515-6143 

Dear Representative Clinger: 

DRAFT 

February 3, 1993 

Thank you for your letter of February 1 concerning my 
health care task force. I appreciate your support of my efforts 

. to fe>rmulate a national health care policy. It is my intention 
to develop a plan for high quality, affordable health care for 
all Americans, and I have asked the health care task force to 
help me develop legislation for comprehensive health care reform. 

I have referred your questions concerning the Federal. 
Advisory Committee Act to Bernard Nussbaum, the White House · 
Counsel. Mr. Nussbaum has prepared a letter addressing your 
concerns, which he will deliver to you under separate cover; · I 
have also asked Mr. Nussbaum and his staff to be available to 
answer any further questions you may have on legal issues 
relating to the health care task force. 

·. Sincerely, . 

William J. Clinton 
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T e Hon. William F. Clinger, Jr~ 
committee on Government Operations 
Congress of the United States 
House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515~6143 · 

Dear Representative Clinger: 

·DKAr 

February 3, 1993. 

Th~ President has asked me to respond to your letter, 
dated February 1, 1993, concerning the President's health care 
task force. 

The President has selected the First Lady, Hillary 
·Rodham.Clinton, to chair the health care task force •. In addition 
to the.First Lady, the task.force currently includes the 
Secretaries of the Treasury, Defense, Commerce, Labor, Health arid 
Human Services, and Veterans Affairs; the Director of the Office 
of Management and Budget; the Assistant to the President for 
Domestic Policy; the Assistant to the President for Economic 
Policy; the Chair of the Council of Economic Advisors; and the 
Senio:r::: Advisor to the President for Policy Deve.lopment. 

The task force has not yet held a meeting, although 
members of the task force were present on January 25 when the 
President announced the formation of the task force and defined 
its mission. The task force is planning to hold some pubiic 
meetings in the future. Those meetings have not yet been . 
scheduled. 

As the President announced on January 2?, the Senior 
Advisor to· the President for· Policy Development·will lead an 
interdepartmental working group which will.gather information 
for, and provide information to, the task force.· The working 
group will consist of government employees, and will consult with 
a wide range of citizens in the public and private .sectors. The 
task force, in turn, will review information provided by the 
working group and make recommendations to the President. 

It is our opinion that the Federal Advisory Committee 
Act ("FACA") does not, and was not intended by Congress to, apply . 
to the health care task force. The participation of the First 
Lady on the task force does not trigger application of the Act. 
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Finally, we appreciate your intention to introduce 
ation to amend FACA to provide that the Act is not 
red by the participation of the spouse of the. President or 

e spouse of the Vipe President on. a committee or task force 
making recommendations to the President. We believe, however, 
that the existing statute already provides for such a ·result •. 

Please feel free to contact me, my deputy Vincent 
- Foster or Stephen Neuwirth of this office, should you require . 

further. information in response. to your inquiry. 

Very tru·ly yours, 

Bernard w. Nussbaum 
Coun·sel to the President· 
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COMMITTEE ON GOV!ANMENT OPERATIONS 

215? RAYIVII!ol HOVII 0HI(;t ev1~C>1111C) 

•WAitWtOfO!ol. OC 2051D-4U3 

February 1, 1993 

The.Hqnorable Willia~ J. Clinton 
President ot the United States 
The White Housa 
Washington, D.C. 25000 

. . . 

lt is with concern that I have reviewed recent news-accounts 
suqgestin<r·the violation ot the Federal Advisory committee Act, 5 
u.s.c. App (1988), by your Task Fore~ on Health care. The purpose 
o! this letter is to seek immediate action to ensure no further 

, violation ot tederal law unt.il such time that the task torce ia 
exempted trom the Act or that.it is restructured. to render the Act 
nonapplieable. 

The Federal A<lvisory · committee Act (FACA) .rec;ula.tes the 
formation and operation ot advisory committees by federal agencies 
in the Executive Branch. . It is deliberative bodies such as this 
task force, which include membership tro= both within and outside 
governmene, which the Conqresa aought to brin9' into the sunshine 
throuih the enactment ot FACA • 

. FACA detil)es "advisory committee" to include, inter alia, any 
group (1) established by the President, (2) in the ·interest ot 
obtainin9 advic·e or recommendations, and (3) not composed wholly ot 
full•time federal officers Qr employees. It appears.that the Task 
Force on Health care meetsthis detinltion, as it was established 
tor the purpose ot obtaining a consensus on recouuuendations tor 
he.alth care reform 1e9islation and is chaired by an individual who 
is noe a tull•time federal oCticer or employee. 

once an org-aniza.tion satisties the · statutorr definition ot 
advisory couit.tee, all meetings must be advert sed in Advance 
through the Federal Register and held open to publio observation. 
FUrthermore, all records, transcripts and .drafts prepared by the 
COllllllittee must b~ made available to. the public. · · 

· To my understandinq, the Task Force. on Health Care held its 
first meeting durin9 the week of January· 25, ·1993. In violation of 
the statute, the task force had neither tiled a charter with the­
General Services.Admlnistration nor allowed the public to attend 
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its first formal meeting. Furthermore, White House press secretary 
·Dee Dee Myera has indicated that such l!lctetings "will continuo to be 
closed throughout the development ot the policy." 

As the ·RepUblican .chairman ot the House Committee on 
Government Operations, ·with sola jurisdiction over tACA, I must ask 
that you take immediate steps to ensure that no further violations 
of .this Act occur. compliance can be achieved by charterinq the 
task force with the General services Administration and makinq each 
of its maetin9s open to the public following autficient notice·in 
the Federal Reqister. You may otherwise wish to submit leqislation 
to congress seeking an exemption for this task force from the FACA 
provisions~ ·· 

. . . . . 

I have also asked the minority statt en the House Government 
Operations Committee to conduct a further in~iry to ensure that no 
further violation of FACA occurs and that no other.federal statute 
has been vloiated through the conduct of these meetinqs. To assist 
us in this investigation,. please maJce ava.ilable to my committee 

·.staff a list of past and future meeting dates of the task force 
along with the names ot the participants at each meetinq. 

Let me say in closinq tha~ while I am concerned that no 
further violation of federal law occur, I am quite supportive of 
your efforts to formulate a policy to solve the nation's current 
health care crises. · In fact, I am introducin9' legislation this 
weelc which will . include ttu~ spouses of the President and Vice 
President.under the definition of full-time federal officer for the 
purposes of FACA. It is within my support ot your efforts, 
however, that I urge you to take steps to ensure that health care 
reform policies are developed in full compliance with all federal 
lav• and ra9ulations. 

. Please contact myself or ask your staff to contact Kevin Sabo, 
my. committee counsel, at 20~ ... 225-2738, if you require further 
information re9ardinq this request. 
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MEMORANDUM TO: 

FROM: 

RE: 

. THE WHITE HOUSE 

WASHINGTON 

FEBRUARY 5 1 .1993 

LISA CAPUTO 
DEPUTY ASSISTANT TO THE PRESIDENT 
AND PRESS_SECRETARY 

VINCENT W. FOSTER ~ 
DEPUTY COuNSEL TO THE PRESIDENT 

. HEALTH CARE TASK FORCE - FACA 

. . 

___ _:_ ______ .fQlJowin.g..:....y_our _interview· by the New York Times, I rece.ived a 
· call from Julian Epstein, Majority staff Director- of- the:--. _-- ......,. __ 

Committee of Government Operations, relating his interviews with 
the New York Times and the Washington Post. His response is that 
the staff w.as "very skeptical" whether FACA applies. In any· 
event, they consider it a minor technical matter, not a­
substantive one, which can be worked out by White House counsel. 

He further volunteered the willingness of the Committee to 
propose clarifying language, and;indicated he felt it could be 
pushed through in a couple of weeks. · 

cc: Hillary Rodham Clinton 
George Stephanopoulos 
Dee Dee Myers 
Bernard w. Nussbaum 

-'-----'-------------'------------------
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RESTRICTION AGAINST DISCLOSURE STATEMENT 

COMPANY NAME:----------------~--------~---------­

EMPLOYEE NAME:_· -------~----...,......-------

DATE: ____________________ ~~--------------------------
[coNTRACT NUMBER:..j.-__ ......;., ____________ _ 

> 4 > 

. . . . 

I, . · . · , hereby agree. in· the 
p&rformance ot this oontrac~to keep the information urnishe.d ~y 
the qovarnmant in the strictest confidence.* I further agree not 
to publiab, reproduce or otherwise divulge such information in 
whola or in part, in any manner· or tprm, not authorize or permit 
others to do so, takinq such reasonable measures as are necessary 
to restrict aocess to.the information while in my poss~ssion. 

Employee siqnaturo 
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CHAPTt!R ~ ..... EMPLOYMENT OF JNDlVIDUAL E.XPekT$ AND CONSULTANTS 

A.:.z. TtKNAL REVIEW DURING· tcpn:!ient.in& an illegal e~teeption from civil service ............ 
E LOYMENT . . appointmenl and clossiflcitkwllaws . 

...... __ . . a. Quarterly rt\'itW• Agc;des are r~quired to~~L. -4, DOCUMENTING ·EM.PWYMENT 
maintain effecti .. c tonlruls over usc or appointees dur-~ . . . 
tng empltJyrnent: Control measures mu~1 indode frc- a. For t:~;M.;h c.~< pert or consultar.t employed. full-time 
quent n:views, general!~ quanerly, to assure that in or part-time or intc:nnitle'ndy, whcthi::r empl~d by 
each case the: appointment or by~:.xmU'~t, paid or unpa\d, al\4 undef 

{IJ dulies performed are still lhuse Of an expert or any authoriry employed, c:m;h agency mu!t t$tablish an 
consulumt; omcial Personnel Folder. n.c folder must contain the. 

(2) lime limil~ itlt: tl(;ing obi'c:l"'ll:d: . following, Hied in ac:oo~ with <:ha.pcer 293: 
. (3) document:.s.tiun i:! kept current; and {l) A description of me pothion in enough detail to 

(4} dulies of record an: ..ctually bcin; perfonnc:d. show that the position act\Ullly n::quiml an cxpen':\ or 
b. Exchi!iitm f'rvm quartedy re-view. An agency consultant's serv~; · . 

· may exclude from a !.jUarterly review c11pcrts. and t;on. (2) A St!ndard fWm 171 or a ~ription of the · 
sultants who have worked for lO days or h::~ durin& the appointee's ;back&rpund and qu.alificarlons in eoouah 
quaner covered. detail to sh~ ttiatf'tfley 1\t-him (hCT~ fclr the position; 

c. Ooctunentatlon tJ( review. EIM.:lt quarterly revi-ew (3) A ~puon (If any re8ulatly scheduled UJUr of 
is to be appropnatcly documented and the record rc- duty for a less than full~me employee; 
tained for OPM exHminarion. whic:b u~>uaJly will be . (4) A 'Standard form 50, NOiiftcadoo of Pt:nonnel 
performed a1 the time of the ne11.t onsirc c·lllluation. The . Action, showing die employment; 
record o:' review, ~igned by the director of pcn;vnnel or . (5) A Standard Form lO showing tennlnatiot'l oi the 
his superior, should dcSI,;ribe the condu"t of tiM: n:vicw, employment; ·. . .. 
summarize the findings, and describe the lllCtio.ls taken· (6) Certification that a sweme1u otemploymrmt and 
to correct any deficiencies noted in the ri:view. If. in a financial·inten:sCs has been obWned and it bas been 
quarterly review. an agcn(;y d~phides '? uschoa11c.ll~ so

1 
~ determined thai no cooftk:l of i~n:st e)l.ists; . ."""""· '.· 

part ot the exclusion in pamgra b, 1t s u me uUI; (7) For an appointments, reappoinunenu;, and eA· . J 
in lhe record of review a statement describing the e~ttent tension~ of appoifltJ11tnts for nperts and consuhantlli, 
of the exclusion. Records of revitw& rrc to be retained certification that tcquiremcmrs concemin~ the appoint· 
until eumined by OPM. ee·s qualifkations. pay doc~Jti~enl.ll.tion, and ul!e of she 

A-3. INTHKNAL COMMUNICATIONS 

Each agency is required to communicate 11t least 
annually to its appointing officials relcwnt highlights 
of this chapter. Communications may be in such fonntt 
as written h;suances, orientation ~!.t.ions tor new rrum­
ager5. executive stadf meetings. and I raining modules. 
Tht.:)· ~;hould iri:<;Jude: . 

(I) .1\n Cllplanation of what if, pennittcll under law 
and insrruction and wh11t i)) nut; 

(2) Advice on the importance of careful work for~ 
planning~ 

(3) Assurance that agency personnel offici~ Is will be 
avaiiable to provide advice and assistance on •tl('H'opri­
ate statlirig methods; 

(4) A description of alternative appointing au­
thorities, which. depending upon circumstances, 
could be more appropriate than the expert and con­
sultant authority for meeting the ae:~~~,.-~ needs; 

{5) A reminder that improper appointment under the 
e-.pert and consultant authorily is a violation of law, 

IMt. 275 
Janvary 21, l!Jil 

appointina 111dhoriiy have bceo mel. · 
(8) For all reappointments rA iiUei'IIUnent cxpens 

and con.sulwus. tbe numba' of day& worked in lhe 
P'evious service year. . 

(9) Certifications required by sc~tions I-.Jd'3) and 
A-1 of this chapter. · · 

b. The aaency sboi.lld obtain from ~h expert. con­
sultanr. or adviser a Staloement of Employment and 
FiniUlCial Interests. aa the hme of fOI'TI"rrll cmploymcnl 
(see Section 1-9). Those wbo have e:x.ecuted th~ state· . 
mcnt, and who are reappointed immediately fu11owing 
separatioo. may. If the agency'~ option. be requl~ to 
execute a new statemem or to a:atity lb• the onJ~al 
statement is cun'tftlJy c~. In any case. the: state· · · i · 
Jnent ShfJUkl be kept current as ion~ il."' the employee is 
on the agency's rolls. New erur ... u, annual, and tcnni­
nation SF 278 publit lina:ncial disclosure fonm ~let 
be obtained from each indl'lkfual.meedng the lq)Urting 
requirements of 5 USC app. 201. 

(I) Agencies win be responsible fOf sa.feguardinslhc:l 
contents of the Sta~ement of Employment and Fiun-

. ciallnterests. Only those employee'S using me Wllea . ~'-''\ 
' ; .., .•. 

i 



A-S. REPORTING DATA TO OPM' 

For cacn expert or coosu1r.ant employed, the agc:~y. 
must repon all personnel action• required to. be docu· 
meoted on SF 50 by FPM St.lpplement .19fr33 to 
OPM's Central Peri>onnel [}.KJ File: (CP0f). Submis· 
~>ions !<hould be in accordance with the insttuctiom in · 
FPM Supplement 298-1 using the appropriate dati. 
element codes. especially the pay plan. contained tn · 
fPM Supplement 292-1. . 

'~ ..... 

. to'&tiB- ·· · · · ~, , " · J . . . 
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FROM: 

RE:. 

DATE: 

PETER PAPPAS 
'GARY GINSBERG 
LIZ FINE 

MEMORANDUM 

WILLIAM H. KENNEDY III 

VETTING 

MARCH 24, 1993 

As·you do your vets, be sure to note. for further inquiry 
before the "intent to nominate" announcement any information 
revealed on the PDS or revealed in the interview that indicates 
the-nominee was either registered as a lobbyist or has done any 
work for foreign interests, such as governments, corporations, 
individuals or the like. In this. area, get as much detail as you 
can and -come to me for followup. 

I attach a WSJ newpaper article on a nominee that indicated 
on his PDS he had represented the principals indicated in the 
article; we did not catch it from a conflict of interest 
standpoint. 

Please concentrate on this;. let me know if you have any 
questions. 

whkfs 
cc: Everyone 

CLINTON LIBRARY PHOTOCOPY . 
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.• T~~llo, MexicanAdv~er-OnNciha, J-~ 
Is Ex~~::~: Run ~:,~:~~~.~~=:,~, t~ 
Stll.// Reporter of TH~;; w AU. STREET JouRNAL tions to accompany the free trade agree-

WASHINGTOJ'J - President Clinton is ment. He is considered a strOng proponent 
expected to choose Daniel Tarullo, a law· of linking free trade negotiations to job 
yer who worked for Mexico in iu trade creation and retraining .. 
talks With the U.S., liS'Tt1:IJf official over· He received trade experience in the 
seeing the Stat_e Department's trade of· carter administration. where he helped 
!ice. revamp antidumping regulations as an 
- The appointment would come at a deli· assistant to Robert Henstein, who is now 
cate time as u.s .. Mexican and canadian Sheannan & Sterling's chief lawyer for 
negotiators try to hash out side deals for Mexico. Mr. Tarullo also worked With 

. the North American Free Trade Agree· Labor Secretary Robert Reich in advising 
ment. which would dismantle many trade Michael Dukakis's 1988 presidential cam·_ 
barriers between the three countries. u.s: paign. 
activists concerned about various aspects Mr. Henstein defended Mr. Tarullo's ' 

' of the trade act said privately that Mr. work at Sheannan & Sterling, .saying, 
Tarullo's past work presented a potential "Dan's legal work was part of a legitimate 
conflict of interest. . - process inherent in our government sys· 

Lori Walach, director of international . tern and consistent With our national inter· • 
programs at Public Citizen, . an environ· est.·· 
mental . advocacy group critical of the Mr. Tarullo declined to comment on the 
North American trade agreement, said, matter. 
''It's .absolutely: disqUieting when th.e 
whole U.S. national interest is 1n th-! 

. purview of someone who just days before 
was representing the whole natlonallnter· 
est of a foreign government." 

White· House Gives 
Lower· Ranking Post 
To Health Adviser· Mr. Tarullo's law firm, Shearman & 

Sterling, has been advising llleXlca's ·Mift­
~Commerce and Industrial Develop­
ment since early 1991 on negotiations for. 
the trade pact. The ministry has an office , B11 a WALL STREET JouRNAL sraf! Reporter 

WASHINGTON - The White House de· 
here that works with Sheannan & Sterling moted a health industry executive leading 
lawyers. including Mr. Tarullo. one of the administration's advisory health 

The 4{)-year-old Mr. Tarullo is expected groups over concerns that his business ties 
to be named. the State Department's assis· :posed con!lict-of·interest problems. 
tant secretary for economic and business . Meanwhile. Clinton health advisers 
affairs. which would indude responsibUity met nearly around the clock from Friday 
for its trade office. In that post. he would through Sunday, in an effort to begin 
also deal With ·the world trade. talks and fonnulating recommendations to the presi • 
other issues related to the General Agree- dent on what should go into the health plan 
ment on Tariffs and Trade. While u.S. he will present to Congress in May. · 

Each of the 30-plus working groups 
Trade Representative Mickey Kantor and outlined options to White House adviser 
his office take the lead in trade negutia· · ·Ira Maga.ziner in more than 35 hours at 
tions, the State Department and other the Old Executive. Office Building. No 
agencies weigh in with their own anaJyses final dec.i1iions were made, according to . 
and talldng points. participants. 

A State Deparunent otncial' said Mr. A health task force spokesman said 
Tarullo indicated that he wasn't one of the that Thomas Pyle had been .downgraded 
firm's chief lawyers working on the free to "consUltant" status after administ:ra· · 
trade pact, but handled specific legal Is· tion officials determined . that his stock 
Sues as. they· arose. The. offl'cial said that holdings and other business affiliations 

. violated ethics rules. Mr. Pyle ,is a senior 
Mr.· Tarullo offered to reeuse himself from adviser to the Boston Consulting Group 
all further talks on the North American · and director of Mlllipore Corp.. a high 
agreement. but sald that the length of time technology firm that sells its products to 
for the recusal hadn't been •determined. hospitals and other medica! facilities. 

The expected appointment of Mr~ 
TaruJlo could cause some discomfort for 
the Clinton administration; folloWing cam· 
paign statements by Mr. Clinton criticizing 
the revolving door through which lawyers 
and lobbyists for foreign interests take · 
u.s. government posts that involve their 

· former clients. Those criticisms, eehoing 
statements by independent presidential 
candidate Ross Perot, haven't stopped the 
appointment. however, of other lawyers 
and lobbyists to key posts in the adminls· 
tration. 

U.S. unions may consider Mr. Tarullo 

Officials said that Mr. Pyle. who has 
been in Washington working. with the 
health group for more tharl· a month. had 
listed his business ties when he was 
asked to join the administration's health 
working group. But the officials said they 
had only recently completed their ethics 
review. 

They said they asked him to take a 
lower "consultant" position. which means 
he won't be paid and will attend meetings 
only intermittently. Originally, Mr. Pyle 
had been asked to become a temporary 
government employee, and he was made · 
leader of one of the sub-groups advising 
the health task force. 

·CUNTON L1BRARY PHOTOCOPY 

THE WALL STR.EE:r.JOURNAL MONDAY. MARCH 22.1993. 
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-~- SUNDAY'S TOLLGATE HAS BEEN.CANCELLED 
BE RESCHEDULED THROUGHOUT THE WEEK OF 4/5/93 
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TOLLGATE 5. SCHEDULE 
Saturday, April 3rd 

Cross Cuttin~ Group 
. Health Policy Initiatives for the Underserved 
Special Issues 
Coverage for Low~Income;Non-working families 

Health Plans, p~oviders and patients 
Quality Meastiie~ent 

FEHB 

Administrative Simplification 
Information Systems 

Benefits Package 

Malpractice & Tort Reform 

Facilitating Professional Development 

Coverage for Working Families 

DOD 
Veterans 
Other· government programs 



---------------,------------· ----

EM ORGANIZATION 

PRINCIPLES AND OPERATION OF PURCHASING COOPERATIVES 

1A. HEALTH PLAN$, PROVIDERS AND PATIENTS IN THE NEW SYSTEM.· 

2. SPECIAL ISSUES IN PURCHASING COOPERATIVES TOWARD AND 
BEYOND 

3. GOVERNANCE ISSUES 

4. A GLOBAL.BUDGET 

5. INSURANCE REFORM 

II. NEW SYSTEM COVERAGE 

6. BENEFITS PACKAGE 

7. COVERAGE FOR WORKING FAMILIES 

8. COVERAGE FOR LOW-INCOME AND NON-WORKING FAMILIES 

III. INFRASTRUCTURE - INTEGRATED HEALTH PLANS 

9. QUALITY MEASUREMENT 

10. INFORMATION SYSTEMS 

11. MALPRACTICE AND TORT REFORM 

12. HEALTH CARE WORKFORCE DEVELOPMENT 

IV. INTEGRATION OF HEALTH PROGRAMS INTO NEW SYSTEM 

13. MEDICARE 

14. DoD 

15• VETERANS 

16. FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM_ 

16A. OTHER GOVERNMENT HEALTH·. PROGRAMS 

V. ETHICAL FOUNDATIONS OF NEW SYSTEM 

17. 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 

March 25, 1993 

Note to Charlotte Hays 

Re: Health Care Work~ng Group Members 

As you know, under 18 u.s.c. S 208(a), an employee of the 
executive branch, including a· special Government employee; i.s 
prohibited from participating personally and substantially as a 
Government employee in any particular matter which will have a 
direct and predictable effect on a financial interest of the 
employee or any person whose interests are imputed to him. The 
Office of Government Ethics (aGE) has. defined "particular matter'' 
as encompassing those matters involving "deliberation, decision, 
or action that is focused upon the interests of specific persons 
or a discrete.and identifiable class of persons." 5 C.F.R. § 

· 2635.402 (b) (3) • A "particular matter" includes governmental 
action such as ·legislation or policy-making that is narrowly 
focused on the interests of a discrete and identifiable class of 
persons, but does not extend to, the consideration or adoption of· 
broad policy options that aredirected to the interests of a 
large and diverse group of persons. 1 Id. - · ·. 

The ·Department of Justice. has interpreted section 208 to 
apply to "rule-making proceedings or advisory committee 
deliberations of ge,neral applicability where the outcome may have 
a direct and predictable effect on a firm.with which the 
Government employee is affiliated, even though ·all other firms 
·similarly situated will be affected in a like manner." OGE 
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel 151, 
155 (1978). As an example, the regulations restricting the use 
of silicon breast implants would be a "particular matter" even 

· though the impact of the regulations would be on all 
manufacturers of breast implants. 

As we discussed this afternoon, I have been struggling with 
how to apply the term "particular matter" to what the Working 
Groups are doing. How broadly or narrowly the "matter" in which 
the members are participating is construed will determine, to a 
certain extent, whether.members are actually participating in a 

Compare 5 C.F.R. § 2635.402(b)·(J) Examples 1 and 2. 
(Amendment by the Internal Revenue Service of its regulations to 
change the manner in which depreciation is calculated is not a 
particular matter; consideration by Interstate Commerce . 
Commission of regulations establishing safety standards for. 
trucks on interstate highways is a particular matter.) See also 
57 Fed. Reg. 35,006, 35,024 (1992) {matters affecting a 
"particular industry" usually are. particula.r matters, whereas 
matters "of broader applicability" usually are not particular 
matters). · · 
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"particular matter" within the meaning of section 208, ·and if so, 5> \ 
whether those members will require ·a waiver of the pro is ions of r-

1
: 

that section. It could be argued that the members are 'nvolved ~-
in preliminary fact-finding and formulation of general licy in ~~~ 
preparation for national health care reform legislation. uch r· 
sweeping legislation would affect such a large and diverse 
of interests -- including medical consultants, physicians, trial 
attorneys, small businesses, hospitals, HMOs, ineurance 
providers, pharmaceutical companies, states, and patients of 
various income groups -- that the legislation would not be 
considered a "particular matter" under section 208. Accordingly, 
even if a Working Group member's employer or a group with whom 
the member has a professional affiliation will be affected 
financially by the rules and policies which the member had a role 
in developing, section 208 would not apply. 2 

An alternative approach is to focus on the specific portion 
of the legislative proposal in which the Working Group member ·is 
participating. Under this .approach, each of the cluster groups 
(or subgroups) would constitute-separate and distinct "particular 
matters."· To avoid the restrictions of section 208, no Working 
Group member should serve on a cluster group or subgroup which 
focuses on issues.which may directly and predictably affect that 
member's financial affiliations. To the extent that most Working 
Group members would not be participating in a particular matter 
which will have a direct and predictable effect on their 
financial interest or the financial interest of any person whose 
interests,are imputed to the member, most Working Group members 
would n·at be subject to section 208. 3 

However, those Working Group members who are participating 
in a cluster group or subgroup whose subject matter is directly 
and predictably related to their financial interests -- such as 
Linda Bergthold who is serving on the new system cluster group 
and has an arrangement to return to William Mercer, a company 
which, in part, designs health benefits coverage packages for 

2 While this interpretation of "particular matter" has 
· certain advantages, OGE usually has taken the position that 
section 208 is to be construed very broadly and may not agree 
that the Working Groups are not participating in any "particular 

· matter . 11 If we decide to adopt this view, we should get · 
confirmation from the White House Counsel and{or OGE. In 
addition, it is important that the interpret~tion of "particular 

·matter" be used consistently for all·working group members-­
from HHS as well as from other Agencies. 

3 I would add that, even if section 208 is determined not 
to apply to the Working Group members, the members still would be 
subject to the appearance of impartiality requirements in the 
Standards of Ethical Conduct, 5 C~F.R. § 2635.502. 

2 
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employers -- would be determined to have a disqualif i~g ~ 

.financial interest under section 208. Such members 1 0Uld require~\ 
a waiver under section 208{b){1). ·In accordance wit this ~~ 

. interpretation of section 208, Working Group· members who. will be cf. 
required to seek waivers under section 208{b)(1) are: inda ~~ 
Bergthold and Carol Miller (consulting interests); Loi uam ;~ 
(HMOs); David Satcher and Farrah Walters·{hospitals and me 
services interests); and Sally Richardson (state interests). En 
my opinion, waivers. for some of these members -- particularly 
Bergthold, Miller and Walters -- may be difficult to obtain. 

A waiver under section 208(b) {1) is granted by the 
appointing official (Secretary Shalala) after a determination 
that the employee's financial interest in the particularmatter 
·is "not so substantial as to be deemed likely to affect the 
·integrity ·of the services which the Government may expect from 
such employee." 5 C.F.R. § 2635.402(d)(2) (B) (ii). The standard 
for a waiver focuses on two lines of inquiry: (1) the financial 
interest involved, and (2) the services expected of the employee. 
See OGE Opinion Letter 85 x 10. OGE has suggested that a 
personal interest in·maintaining continued employment may create 
stronger and more personal ties than purely investment interests. 
Therefore, the tenure, salary and nature of the employment · 
relationship should be considered as significant factors in 
making a waiver determination. Id. The services expected of the 
employee include a consideration of the likelihood that the 
integrity of the employee's services may be compromised and the 
nature and significance of the services themselves. Reliance on 
the employee's personal integrity i.s discouraged and is not to be 
taken into account as it involves a subjective determination and 
detracts from the public acceptance of the waiver process. Id. 

As an example o{ the type of analysis which must be done 
under section 208(b) (1), Lois Quam. is serving on the new system 
cluster group; was a Vice-President of (with stock options in) 
United Healthcare -- an HMO holding company which will be greatly 
affected financially by a new health care system; has an 
arrangement to return to he.r employer at the conclusion of the 
Working Group; and has received from her employer a generous 
salary and compensation package. For Quam, it may·not be easy to 
argue that her financial interest is "not so substantial." 
However, her financial inter~st must be weighed against the 
likelihood that her services may be compromised, and the nature 
and significance of those services. · This may be done by showing 
that: (1) steps have been to taken to ensure.that there is no 
participation on behalf of or communication between the (former) 
employer and the Working Group member during the member's tenure 
on the Working Group (e.g., Prior to coming to Washington, Quam· 
had a memo drafted to United Healthcare explaining that, while 
serving on the Working Group, she would be severing her · 
professional relationship with her former employer); {2) the 
.services the member is expected to perform for the Government are 

3 
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limit~d in nature and do not present a signiiicant risk at the ~i 
integrity of· the member's services and the integrity of t.e ' 
ove'rall decision-making process will be compromised (e.g. \._if 
Quam will be serving on the Working Group for a limited ti . 
role will be limited to fact-finding, and she will not have 
significant authority to shape the ultimate proposal). 
Obviously, in order to draft such waivers, I will need full 
cooperation from the Working Group members who may be affected. 

. . 

I understand that, as the deadline for completion of the 
Working Group's task nears, the nature of the members' activities 

~ will evolve. Therefore, it is important that we discuss not only 
how section 208 should be interpreted in relation to the members' 
current assignments, but also how that interpretation may change 
given the members' future assignments. Thank you for your help 
in facilitating a discussion of these issues. 

Anne Hall 
Assistant_Special Counsel for 
Ethics 
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" (4,.-.-.oc,~~ . DEPARTMENT OF HEALTH & HUMAN SERVICES 

"' ' '• ' '•, ... ,. March 25, ·1993 

Office of the Secretary 

Office of the General Counsel 
Washington, D.C. 20201 

Note to Charlotte Hays 

Re: Health care Working Group Members 

Asyou know, unger 18.U.S.C. § 208(a), an employee the 
executive branch, including a special.Government employe 
prohibited from participating personally and substantially s a 
Government employee in any particular matter which will have~--~ 
direct and predictable effect on a financial interest of the 
employee or any person whose interests are imputed to him. The 
Office of Government Ethics ·(aGE) has defined "particular matter" 
as encompassing tho.se matters· involving "deliberation, decision, 
or action that is focused upon the interests of specific persons 
or a discrete and identifiable class of persons." 5 c.F.R. § 
2635.402(b) (3). A "particular matter" includes governmental 
action such as legislation or policy-making .that is narrowly 
focused on the interests of a discrete and identifiable class of 
persons, but does not extend.to the consideration or adoption of 
broad policy options that are directed to the interests of a 
large and diverse group of persons. 1 · Id. · 

The Department of Justice has interpreted section 208 to 
apply to "rule-making proceedings or advisory co:rirmittee 
deliberations of general applicability where the outcome may hav~ 
a direct and predictable effect on a firm with which the 
Government employee is affiliated, even though all other firms 
similarly situated will be affected in a like manner." OGE 
Informal Opinion 87 x 6, citing 2 Op. Off. of Legal Counsel 151, 
155 (1978). As an example, the regulations restricting ~he use 
of silicon breast implants would be a "particular matter" even 
though the impact of the regulations would be on all 
manufacturers ·of breast implants~ 

As we discussed this afternoon, I have been struggling with 
how to apply the term "particular matter" to what theWorking 
Groups are doing .. How broadly or narrowly the "matter" in-which 
the members are participating is_construed will. detel:JD.ine, to a 
certain extent, whether members.are actually participating in a 

Compare 5 C.F.R. § 2635.402(b) (3) Examples 1 and 2. 
(Amendment_by the Internal Revenue Service of its regulations to 
change the manner in which depreciation is calculated is not a 
particular matter; consideration by Interstate Commerce 
Commission of regulations establishing safety standards for 
trucks on interstate highways is a particular matter.) See also 
57 Fed. Reg. 35,006, 35,024. (i992) (matters affecting a · 
"particular industry" usually are particular matters; whereas 
matters "of broader applicability" usually are not particular 
matters) .. 
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whether those members will require a waiver of the provi ions of 
that section. It could be argued that the members are in olved 
in preliminary fact--finding and formulation of general pol in 

· preparation for national health care reform legislation. suc~---­
sweeping legislation would affect such a large and diverse range 
of- interests -- including medical consultants, physicians, trial · 
attorneys, small businesses, hospitals, HMOs, insurance 
providers, pharmaceutical companies, states, and patients of 
various income groups-- that the legislation.would not be 

. considered a "particular matter'' under section 2 08. Accordingly, 
even if a Working Group member's employer or a group with whom 
the member has a professional affiliation will be affected 
financially by.the rules and policies which the member had a role 
in ~eveloping, section 208 would not apply. 2 

An alternative approach is to focus on the specific portion 
of the legislative proposal in which the Working Group member is 
participating .. Under this approach, each of the cluster groups 
(or subgro'\.].ps) would.constitute separate-and distinct "particular 
matters." To avoid the restrictions of section 208, no Working · 
Group_member should serve on a cluster group or subgroup which 
focuses on issues which may directly and predictably affect that 
member's financial affiliations. To the extent that most Working 
Group members would not be participating in a particular matter 
which will have a direct and predictable effect on their 
financial interest or the financial interest of any person whose 
inte~ests are imputed to the member, most .·Working Group members 
would not be subject to section 2 0 8 • 3 

However, those Working Group members who are participating 
in a cluster group or subgroup whose subject matter is directly 
and predictably related to their financial interests -- such as 
Linda Bergthold who is serving on.the new system cluster group 
and has an arrangement to return to William Mercer, a company 
which, in part, designs h.ealth benefits coverage packages for 

2 While this interpretation of "particular matter" has 
certain advantages, OGE usually has taken the position that · 
section 208 is to be construed very·broadly and may not agree . 
that the Working Groups are not participating in any "particular 
matter." If we decide to adopt this view, we should get 
confirmation from the White House Counsel andfor OGE~ In 
addition, it is important that the interpretation of ."particular 
matter" be used consistently for all working group members -­
from HHS as well as from other Agencies. 

3 I would add-that, even if section 208 is determined not 
to apply to the Working Group members, the members still would be 
subject to _the appearance of impartiality requirements in the 
standards of _Ethical Conduct, 5 C.F.R. § 2635.502. 

'2 
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employers -- would be determined to have a disqualifyin -
financial interest under section 208;. Such members wou d require ~!i 
a waiver under section 208 (b) ( 1). In accordance with tJi' s r:: J 
interpretation of section 208, Working Group members who ill be ~~~ 
required to seek.waivers under section 208(b)(1) are: Lin i~ 
Bergthold and Carol Miller (consulting interests); .Lois Quam,~--~ 
(HMOs) ; David Satcher and Farrah Walters (hospitals. and medical. 
services interests); and Sally Richardson (state interests). In 
my opinion, waivers for some of these members -- particularly 
Bergthold, Miller and Walters -- may be difficult to obtain. 

A waiver under section 208(b) (1) is granted by the 
appointing.official (Secretary Shalala) after a determination 
that the employee's financial interest in the particular matter 
is "not so substantial as to be deemed likely to affect the 
integrity of the services which the Government may expect from 
such employee." 5 C.F.R. § 2635.402(d)(2)(B) (ii). The standard 
for a waiver focuses on·two lines of inquiry: (1) the. financial 
interest involved, and (2) the services expected of the employee. 
See OGE Opinion Letter 85 x .10. OGE has suggested that a· 
personal interest in maintaining continued employment may create 
stronger and more personal ties than purely investment interests. 
Therefore, the tenure, salary and nature of the employment 
relationship should be considered as significant factors in 
making a waiver determination. Id. The services expected of the 
employee include a consideration of the likelihood that the 
integrity of the employee's services may be compromised and the 
nature and significance of the services themselves. Reliance on 
the employee's personal integrity is discouraged and is not ~o be 
taken into account as it involves a subjective determination and 
detracts from the public acceptance of the waiver process. Id. 

As an example of the type of analysis which must be done 
under section 208(b) (1), Lois Quam is serving on the new system 
cluster group; was a Vice-President of (with stock options in) 
United Healthcare -- an HMO holding company which will be greatly 
affected financially by a new health care system; has an 
arrangement to return to her employer at the conclusion of the 
Working Groupr and has received from her· employer a generous 
salary and compensation package. For Quam, it may not be easy to 
argue that her financial· interest is "not so substa·ntial." 
However, her financial interest must be weighed against the· 
likelihood that her services may be compromised, and the nature 
and significance of those services. This may be done by showirig 
that: (1) steps have been to taken to ensure.that there is no 
participation on behalf of or communication between the (former) 
employer and the Working Group member during the member's tenure 
on the Working·Group -(e.g., Prior to coming to Washington, Quam 
had a memo drafted to United Healthcare explaining that, while 
serving on the Working Group, she would be severing her 
professional relationship with her former employer); (2) the 

·services the member is expected to perform for_the Government are 
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integrity of the member's services and the integrity of ,the ,_,. 
overall decision-making process will be compromised (e. · , if 
Quam will be serving on the Working Group for a limited t'me, 
role will be limited to fact-finding, and she will not have 
significant authority to shape the ultimate proposal). 
Obviously, in order to draft such waivers, I will need full 
cooperation from the Working Group members who may be affected.-. 

. . I understand that, as the deadline for completion of the 
wbrking Group's task nears, the nature of the members' activities 
will evolve. Therefore, it is important that we discuss not only 
how section 208 should be interpreted in relation to the ·.members'. 
current assignments, but also how that interpretation may.change 
given the members' future assignments. Thank you for your help 
in facilitating a discussion of these issues. 

Anne Hall 
Assistant Special Counsel for 

/ ·Ethics 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF ADMINISTRATION 

Washington. D.C. 20503 

March 12, 1993 

MEMORANDUM FOR JENNIFER O'CONNOR 
SPECIAL ASSISTANT 
WHITE HOUSE OFFICE 

. ;'l 

. FROM: BRUCE L. · OVERTO~{"~ 
GENERAL COUNSEL !<' 

.SUBJECT: Funding Options Regarding the Health Task Force 

Th~:;; memorandum responds to your riquest for funding options 
ava1lable to the Health Task Force • 

BACKGROUND 

A~ a result of the decision by Federal District Court Judge 
Lamberth on March 10, 1993, t~e provisions of the Federal 
Advisory Committee Act (FACA) have been made applicable to the 
Health Task Force. 3 This includes a provision covering the 
administrative support of advisory committees: 

1Health Task Force is a shorten reference tothe President's 
Task Force on National Health Care Reform, created January 25, 
1993, and comprising an advisory body of the following officials 
and individuals: 

Hillary Rodham 'clinton, Chairperson 
senior White House Policy Advisors 
Secretary of Health and Human Services 
Secretary of the Treasury 
Secretary of· Defense 
Secretary of Veterans' Affairs 
Secretary of Commerce 
Secretary of Labor 
Director, Office of Management and Budget 

25 u.s.c. App. 2 Sections 1-15 

3Association of American Physicians and Surgeons v. Hillary 
Rodham Clinton, Civil Action No. 93-0399,· D.C. D.C. March 10, 
1993. The District Court ruled that only certain provisions of 
the FACA, (i.e., Sections 10(a)(1), 10(a) (3) and 10(c)), 
primarily covering the requirement for open meetings were found 
unconstitutional as applied to the President • 

.A~·R·~,w~~:-:~\ , · 
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Each agency shall be responsible for providfng sup. tYrt ~~/ ~\ 
services for each advisory committee establ1shed bf or i"lt' •:: 
reporting to it unless the establishing authority ~ovides & 
otherwise •. Where any such advisory committee repo s to ~~ 
more than one agency# only one agency shall be respo sible \-?.> 
for support services at any one time. In the case of ' 
Presidential advisory committees, such services may be 
provided by the General Services Administration. Section -.. 
12(b), FACA .. 

In addition to the above provision limiting support services, 
congress has placed a further limitation on the funding of 
advisqry committees in the appropriations for fiscal y.ear 1993: 

No part of any appropriation contained in this or any other 
Act shall be available for interagency financing of boards, 
commissions, councils, committees, or similar groups . 
(whether or not.they are interagency entities) which do not 
have a prior and specific statutory approval to receive 
financial support from more than one agency or 
instrumentality. Section 612, Pub. L. 102-393 (1992). 

This funding restriction actually predates the FACA and first 
appeared as a limitation on appropriations expenditures in 1968. 
The Comptroller General has expressly interpreted it to -
countermand a statutory prorision that had allowed interagency 
funding, 31 u.s.c. 1346(b). . 

FUNDING OPTIONS 

1. · · The Health Task Force may be assigned to the General 
Services Administration (GSA) because it is a Presidential 
advisory committee. Pursuant to FACA Section 12(b), cited above, 
the GSA would provide support services. 

2. The Health Task Force c9uld be assigned to any of the 
agencies listed in footnote one (herein). such agency would 
provide the entire administrative support for the Health Task 
Force. The fact that the. working groups primarily meet in the 
Old Exec~tive Office Building is not significant in determining 
which agency provides support. Supplies, travel expenses, and 
costs for such matters as report production, consultants and 
experts, and conference. facilities for regional hearings would 
all be covered by the agency providing support services. Members 
of the working groups who are federal. employees may continue to 
receive their salaries from their employing agencies. 

465 Comp. Gen. 689, 691 (1986), citing 49 Comp. Gen. 305 
·(1969). 

' <' 
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3. There is precedent for assigning the support servic • to the 
Office of Administration within the Executive Office oft e .~~~ 
President. This was done in 1986 with the "Tower Conuniss on" \C" 
which was formally designated as the President's Special R iew 
Board on the National Security Council. In this case, howeve~-~ 
the appropriation tapped for funding was the "unanticipated. 
needs" account. 3 u.s.c. 108. 

cc: Patsy Thomasson 
Special Assistant to'the President and 

Director of the Office of Administration 
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·EXECUTIVE OFFICE-OF THE PRESIDENT 

OFFICE OF ADMINISTRATION 
Washington, D.C. 20S03 

March 12, 1993 

MEMORANDUM FOR JENNI-FER 0' CONNOR 
SPECIAL ASSISTANT 
WHITE HOUSE OFFICE 
. l'.' 

FROM: BRUCE L. OVERTON1Jjl)~' 
GENERAL COUNSEL l'' . 

SUBJECT: Funding Options Regarding the Health Task Force 

This memorandum responds~to your ryquest for funding options 
available to the Health Task Force • 

BACKGROUND 

As a result of the decision by Federal District Court Judge 
Lamberth on March 10, 1993, t9e provisions of the _Federal 
Advisory Committee Act (FACA) have been made applicable to the 
Health Task Force. 3 This-includes a provision covering the 
administrative support of advisory committees: 

1Health Task Fo~ce is a shorten reference to the President's 
. Task Force on National Health care Reform, created January 25, 

1993, and comprising an advisory body of the following officials 
and individuals: 

Hillary Rodham Clinton, Chairperson 
Senior White House Policy Advisors 
Secretary-of Health and Human Services 
Secretary of the Treasury 
Secretary of Defense 
Secretary of Veterans' Affairs 
Secretary of .commerce 
Secretary of Labor 
Director, Office of Management and Budget 

25 u.s.c. App. 2 Sections 1-15 

3Association of American Physicians and Surgeons v. Hillary 
Rodham Clinton, Civil Action No. 93-0399, D.C. D.C. March 10, 
1993. The District court ruled that only certain provisions .of 
the FACA, (i.e., Sections 10(a)(1), 10(a) (3) and 10{c)), 
primarily covering the requirement for open meetings were found 
unconstitutional as appl~ed to the President. 
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Each agency shall be responsibl~ for provid~ng supp, rt . , I: 1 L ~··: 
services for each advisory cmruuttee establ1shed by or ~~'\ C5 
reporting to it unless the establishing authority p ·vides ,.4-i'J 
otherwise. Where any such advisory committee reports to ~-:0 
more than one agency, only one agency shall be respons1~-~ 
for support.services at any one time. In the case of 
Presidential advisory committees, such services may be 
provided by the General Services Administration. Section ·-
12(b), FACA. 

1
In additiori to the above provision limiting support services, 
Congress has placed a further limitation on the funding of 
advisory committees in the appropriations· for fiscal year 1993: 

No part of any appropriation contained in this or any other 
Act shall be available for interagency financing of boards, 
commissions, councils, committees, or similar groups 
(whether or not they are interagency entities) which do not 

'have a prior and specific statutory approval ~o receive 
financial support from more than one agency or 
instrumentality. Section 612, Pub. L .. 102-393 (1992). 

This funding restriction actually predates the FACA and first 
appeared as a limitation on appropriations expenditures iri 1968. 
The Comptroller General has expressly interpreted it to 
countermand a statutory pro¥ision that had allowed interagency 
funding, 31 u.s.c. 1346(b). · 

FUNDING OPTIONS 

1. The Health Task Force may be assigned to the General 
Services Administration (GSA) because it is a Presidential 
advisory committee. Pursuant to FACA Section 12(b), cited above, 
the GSA would provide support services. 

2. The Health Task Force could be assigned to ~ny of 'the 
agencies listed in footnote one (herein). such agency would 
provide the entire administrative support 'for the Health Task 
Force. The fact that the workinggroups primarily meet in the· 
Old Executive Office Building is not significant in determining 
which agency provides support •. Supplies, travel expenses, and 
costs for such matters as report production, consultants and 
experts,· and conference facilities for regional hearings would 
all be covered by the agency providing support services. · Members 

·of the working groups who are federal employees may continue to 
receive their salaries from their ~mploying agencies. 

465 Camp. Gen. 689~ 691 (1986), citing 49 Comp. Gen. 305 
(1969). 
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3. There is precedent for assigning the support ser ices to 
Office of Administration within the Executive Office o the 
President. This was done in .1986 with the "Tower Gornrni sion". 
which was formally· designated as the President's' Special view 
Boaid on the National Security Council .. In this case, however, 
the appropriation tapped for funding was the "unanticipated 
needs" account. 3 u.s.c .. 108. 

cc: Patsy Thomasson 
Special Assistant to the President and · 

Director of the Office of Administration 
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CONFIDENTIAL 

March 23, 1993 

Mr. Ira C. Magaziner 
Senior Advisor for Policy Development 
The White House 
Old Executive Office Building 
Room 216 
Washington, D.C. 20500 

Dear Ira: 

Washington Consulting Office 
l00119th Street North, Suite 1500 
Rosslyn, VA 22209-1722 
703 35i-4700 
Fax: 703 351·4934 

. Mike Langan and I appreciate the time you spent yesterday briefing us on the 
planned auditing process of the work undertaken by the interagency Health Care 
Task Force. · Towers Perrin is excited and honored to have the opportunity to assist 
the administration to develop its national health reform proposcil. The purpose of 
this letter is to confirm our understanding of Towers Perrin's role in the auditing 
process, and to provide the background information requested by Charlotte Hayes. 

Our Role 

You referred to our role as an "intermittent consultan~ partiCipating in the "costing11 

phase of the audit of the health care reform proposals .. In this role we envision our 
focus to be the review and testing of the reasonableness of the methodologies 
employed to:_ 

• Value the standard benefit package under consideration. 

• Increase Medicare and Medicaid benefits to the level of the standard benefit 
package. 

• Accomplish the phase·in scenarios proposed for introduction of the standard 
benefit package. 

• Accomplish the transition to a community·rated environment. 



Towers Perrin 

·Mr. Ira C. Magaziner 
March 23, 1993 
Page 2. 
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You indicated that by .serving in the intermittent consultant role we will not be 
permitted to: 

1!1 Divulge the details of the Task Force's proposals, as well as Towers Perrin's role 
in the audit process, to sources outside-Towers Perrin prior to the public 
announcement of the Health Care Reform Plan in early May 1993. If experts 
outside T ewers Perrin were to participate in portions of the audit, they would be 
responsible for maintaining the confidentiality of this information. 

111 Lobbying the Federal government on issues specifically related to the health care 
reform program for a period of six months following completion of our work. 

While we understand there is no written documentation setting forth details of the 
confidentiality restrictions, we are nonetheless comfortable with the guidelines as 
restated above. 

We expect the results of our audit to be a brief written report presented to you. This 
report will summarize analysis and conclusions, and identify areas for further 
consideration by your Task Force. We would expect to present this report shortly 
before the start of the 6th "Toll Gate" session currently scheduled for the week of 
April 19, 1993. 

Finally, we acknowledge that time and expenses incurred by Towers Perrin staff for 
this audit will be assumed by Towers Perrin. 

Background Information 

Based on Charlotte Hayes' request of Mike Langan, we have enclosed biographical 
information on the core team of consultants who would be primarily responsible for 
this project. Co-project managers for the audit, and for the day-to-day contact with 
your staff, woul.d be Richard Ostuw and Howard Veit. My rol.e in this endeavor 
would be as manager of the overall relationship with you, as well as assuring the 
timely and effective completion of this undertaking. 

In reviewing these resumes please note the following: 

• Ms. Abernethy, as well as Messrs. Abernethy, Martingale, Langan and Ostuw 
consult with U.S. employers on the design, financing and administration of their 
employee benefit programs. Most of these assignments involve strategies to gain · 
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Towers Perrin 

Mr. Ira C. Magaziner 
March 23, 1993 · 
Page 3. 

control over rising health benefit costs for active and retired employees~ 
recent years many assignments have led to the implementation of managed 
health care programs to replace or supplement employers' indemnity benefit 
programs. 

11 Messrs. Veit and Greenwood consult with commercial insurance companies, Blue 
Cross and Blue Shield Plans, managed care organizations (HMOs and PPOs) and 
health provider groups. Their services include assistan~e in developing health 
insurance products, pricing, rate· development, reserve analysis, mergers and 
acquisitions, joint ventures, strategic planning,· and operational reviews. In recent 
years they have concentrated on assisting insurance industry and health provider 
clients to develop and provide managed care products to government and private 
sector purchasers of health coverage. 

Finally, enclosed is a partial list of Towers Perrin clients for whom our consulting 
work could be categorized as currently assisting the Federal government or its 
agencies in addressing a variety of issues, some of which may relate indirectly to 
health care reform. We are still doing our due diligence on this request, and will 
send you a final list as soon as possible. 

Next Steps 

· We recognize your sense of urgency in completing the proposed audit. We also 
recognize the importance of the due diligence by you and your staff on the "ethicsa 
questions you discussed. However~ we are concerned that this ethics review might 
unnecessarily delay the start of this assignment. Therefore, we propose that an 
initial meeting of our key consultants and your key staff members take place in 
Washington this Friday, March 26, or as soon thereafter as possible. That meeting 
would serve as a basis for familiarizing .our staff with the work completed so far in 
the areas in which we will be auditing, and will serve as the basis for us to: 

• Fine tune with you the scope of the project as described in this letter. 

• Develop a detailed work plan for completion of the project within the allotted time 
frame. 

If after the completion of the proposed preliminary meeting it is determined by your 
staff that some or all of our core consulting team members are not acceptable for 

· this audit, then we would cease our activities at that point, and would also agree not 
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·Towers Perrin 

Mr. Ira C. Magaziner 
· March 23, 1993 
Page 4. 

to divulge outside Towers Perrin any of the information we gathered from your staff 
prior to the public announcement of the proposed program. 

* * * * * 

Ira, we recognize the enormity of the task that you are currently involved in, as well 
as your need for checks and balances in the development of recommendations. We 
feel confident that we can provide a meaningful audit in the areas that you have 
identified, and we appreciate your giving us the opportunity to respond. I'm hopeful 
that we can resolve the open issues promptly so work can commence on this 
important undertaking. 

I will plan to call you on Thursday, March 25, to discuss the status of this project. 

Best regards, 

Alan H. Dugan 
Managing Director 

ADH:aof 

cc: Ms. Charlotte Hayes 

.. 
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IAN B. ABERNETHY 

lan Abernethy is a Vice President and Principal in Towers Perrin's Washington consulting office. 
Since joining the firm in 1982, Mr. Abernethy has worked in the firm's national health care 
practice and group benefits practice. Prior to joining the Washington Consulting Office,· Mr. 
Abernethy founded and managed the Towers Perrin Health and Welfare Practice in Chicago. 

. . 
. . 

Mr. Abernethy's client work includes developing cost management approaches in health care, 
assisting clients in effectively managing their investment in benefit programs and developing 
strategies to accomplish change in both union and non-union environments. Mr. Abernethy 
was among the first consultants in Towers Perrin to pioneer flexible benefits programs in the. 
1980s and .. managed flex" programs in the 1990s. 

Clients served by Mr. Abernethy include: 

II Ameritech 
f!'l Argonne National Laboratory 
IJ CBI Industries 

• ColdweJI Banker 
Iii Clark Equipment Company 
Ill Eaton Corporation 
Ill Liquid Carbonic Industries· 
II Navistar 
Iii Robert Bosch. Corporation 

• Sears, Roebuck & Company 

• United Parcel Service (UPS) 
II Zenith Electronics 

Mr. Abernethy has a bachelors degree from Ripon College and has done graduate work at 
Northwestern University. · 
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Kathryn Abernethy is a Vice President and Towers Perrin's National Business Leader for Hea1th 
Care. -Ms. Abernethy is also the Health and Welfare Practice Leader in the firm's Washington 
office. An epidemiologist by training, Ms. Abernethy has more than 15 years of experience in 
health care. The majority of her consulting assignments, conducted for large employers, are 
in the area of health care cost management. 

Ms. Abernethy's client work includes developing comprehensive human· resources and health . . . 
care strategies, designing and marketing managed care and flexible benefits plans, analyzing 
large and complex sets of data on claims cost and utilization experience, and developing 
benefits incentives for ·lowering employee health risks and health care use. 

Clients Ms. Abernethy has recently served include: 

• Ameritech 

• ARA Services 

• The Coca-Cola Company 

• Eaton Corporation 
II Federal Reserve Board 

• Gannett 
a GEICO 

• Harris Corporation 

• Hyatt Hotels 

• IBM· 

• Marriott 

• Sun Trust 

• Sears, Roebuck & Company 

• USF&G Corporation 

• United Parcel Service (UPS) 

• US Bancorp 

• Wachovia Corporation 

.. 

Before joining Towers Perrin in 1988, Ms. Abernethy was the Vice President of a health risk 
management consulting firm. In 1985, she served as Staff Director of the U.S. Preventive · 
Services Task Force, whose recommendations appeared in the Journal of the American 
Medical Association. From 1982 to 1985, she was responstble for overseeing extramural 
research on private-sector cost management initiatives· funded by the U.S. Department of 
Health and Human Services. Ms. Abernethy served on the staff of the President's Commission 
for Medical Ethics from 1980 to 1982, and in 1978, evaluated primary care practices in the 
United States for the Robert Wood Johnson Foundation. · 

Ms. Abernethy holds dual master's degrees in community medicine and in biostatistics from 
the University of Washington. She completed her doctoral studies in behavioral epidemiology 
at the Johns Hopkins University School of Public Health. ' · 



Alan H. Dugan is the Managing· Director' of Towers Perrin's health and welfare line of business. 
He is also a member of the Towers Perrin Management Committee. 

Mr. DugaR is an experienced employee benefrts and compensation consultant who has ~orked · 
with clients in Towers Perrin offices in New York,- Washington, D.C. and Minneapolis. He 
opened the Minneapolis office in 1977 and, as manager, was responsible for integrating the 
. employee benefits practice of Stennes Associates into Towers Perrin. He also managed the 
Washington office from 1985-1988. From 1988 to 1990, he was responsible for .corporate 
planning and developmeflt activities throughout Towers Perrin. 

In his current role since 1990, Mr. Dugan is responsible for the profitable growth and high 
quality of Towers Perrin's health arid welfare consulting and administrative services t() 
employers. These service areas include managed care, flexible benefrts, retiree welfare, 
traditional group benefit issues, and emerging issues· like long-term care and workers 
compensation cost management. In addition, he plays an active role in organizing Towers 
Perrin's resources relative to emerging health care reform legislation. 

Mr. Dugan received a B.S. ·from Lehigh University. He· has completed the Advanced 
Management Program (AMP) at the University of Pennsylvania's Wharton School. He is 
located in New York. 
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Brent L. Greenwood is a Principal in the Minneapolis Consulting Office of Tillinghast. 

Mr. Greenwood specializes in HMO/PPO related engagements. He has extensive experience 
with prepaid healthcare benefit design,· pricing, product development, as well as general 
financial analysis. He has consulted with a substantial number of prepaid health plans across 
the country. Mr. Greenwood has special expertise in actuarial analysis, rate setting and 
operations strategy for both HMOs and PPOs. In addition, he has worked with insurance 
companies on organizational and product development projects relating to managed care. 

· Other areas of expertise include Medicare (supplement, risk and cost), Medicaid, prepaid dental 
programs, employer cost containment strategy and provider contract. evaluation. 

A list of Mr. Greenwood's clients include: 

lli1 AV~MED Health Plans 
11 Greater New York Hospital Association 
1111 Harvard Community Health Plan 

.Ill · John Hopkins Health System , 
·a Kaiser Foundation Health Plan 

111 PCA Health Plans. 
• Physicians Health Services 
• . Preferred Care HMO and Preferred Assurance Company 
11 TakeCare 
ill US Health Care 

Mr. Greenwood has been a frequent speaker at programs sponsored by the Society of 
. Actuaries, GHAA, AMCRA and State HMO Associations. The subjects have related to rate 

setting and financial analysis of prepaid programs. 

Prior to joining Tillinghast in September 1978, Mr. Greenwood was employed with Kemper Life 
Insurance Company as a Group Health Claims Adjuster. · · · 

Mr. Greenwood received a Bachelor of Science in Actuarial Science from Drake University and 
is an Associate of the· Society of Actuaries and a Member of the American Academy of 
Actuaries. 



Mr. Langan is a Vice President and a Principal with the employee benefits consulting firm 
Towers Perrin. He is an attorney in the firm's Technical Services unit, where he has provided 
legal support on health and welfare benefit issues to the firm's consultants throughout the 
United States since 1984. 

Mr. Langan's experience includes advising on a variety of health and welfare benefit issues 
including managed care, flexible benefits, and life insurance. 

Mr. Langan has lectured for the Practicing Law Institute, and the New York and American Bar 
Associations and numerous other organizations. He is a columnist for the Benefits Law 
Journal. He is co-chair of the American Bar Association's National Institute on Health & Welfare 
Benefit Plans; Before joining Towers Perrin, Mr. Langan was assistant counsel in the Corporate 
Law Department of the Prudential Insurance Company of America. Previously, he was a 
consultant with Prudential's group insurance operation and the HMO subsidiary, PruCare. 

Mr. Langan is a graduate of King's College and Seton Hall University Law School. He is a 
member of the New Jersey and American Bar Associations. 
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Mr. Martingale is a Towers Perrin Vice President and the Manager of the health and welfare 
consulting practice in the eastern· region. He specializes in the design and implementation of 
cost-effective benefit programs. 

Before joining Towers Perrin, Mr. Martingale was Corporate Manager of Benefits Development 
at J.C. Penney. Before that he practiced law, primarily corporate, tax, and real estate law, with 
Cadwalader, Wickersham & Taft. 

Mr. Martingale has been actively involved with the following clients: 

Ill 

IJ 

·Associated Press 
AT&T 

111 Columbia University 
11 DuPont 
11 · Nabisco 
• National Railway labor Conference 
• Paramount Communications 
• Planned Parenthood Federation of America 
11 Time Warner 

Mr. Martingale received a B.A. from St. Francis College and a J.D. from Columbia University 
School of law. He is Chairman of the New York Business Group on Health, former Chairman 
of the Conference Board Council on Employee Benefits, and former director of the Employers 
Council on Flexible Compensation. He is located in the· New York consulting office. 
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RICHARD OSTUW, F.SA 

Mr. Ostuw is a vice president of Towers Perrin and the firm's chief actuary for health a·nd 
welfare plans. As a consultant,· he assists employers in all aspects of employee benefits with 
emphasis on the design and financing of health care. and flexible benefits. Before becoming 
a consultant, he .was group insurance actuary for a major insurance company. 

As a member of the Heath & Welfare Line of Business, Mr. Ostuw provides technical leadership 
for the U.S. health and welfare . consulting ·practice. He serves as a resource to other 
consultants and assists in the development of new systems and the .continuing training of 
consultants. · 

Because of the importance of retiree welfare benefit issues, Mr. Ostuw has concentrated his 
attention in this area for the past four years. In addition to direct consulting with employers . 
and support to Towers Perrin's consulting staff, he has served on FASB's Advisory Committee 
and conducted research for the FASB and the U.S. Congress. 

Mr. Ostuw's clients include: 

• Bank One 
111 Cleveland Clinic Foundation 
111 Columbus, N.A. 
• Digital Equipment 
11 Eastman Kodak 
10 Eaton Corporation 
11 Rockwell 
11 TRW.lnc. 

Mr. Ostuw has a B.A. degree in mathematics from Rutgers University and a M.S. degree in 
actuarial science from Northeastern University.·. Mr. Ostuw is a Fellow of the Society of 
Actuaries and a Member of the American Academy of Actuaries. He has been active in both 
groups, having served on several committees. In addition, he has written several articles on 
employee benefits and has taught Certified Employee Benefits Specialist and actuarial courses. 
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Allen J. Sorbo is a Principal in the Minneapolis office of Tillinghast, a Towers Perrin company. 
' 

Mr. Sorbo consults with insurance companies, Blue Cross and Blue Shield plans, HMOs and 
healthcare providers on the following aspects of managed· healthcare programs: product 
design, pricing, underwriting, risk absorption models, financial reporting and experience 
analysis. His experience includes work in the above are~s for group, individual, Medicare and 
Medicaid product lines. · 
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HOWARD R. VEfT 

Mr.· Veit is Vice President and Managing· Principal of the Health Practice for Tillinghast/ a 
Towers Perrin company. Tillinghast is an internati,onal organization of management and 
actuarial consultants. The Health Practice specializes in serving health insurance companies, 
managed care organizations, Blue Cross/Blue Shield plan organizations, health provider 
organizations, and related enterprises. 

. . 

Since joining Towers Perrin in 1988, Mr. Veit has provided consulting services to a broad range 
of clients including, insurance companies, Blue Cross/Blue Shield plans,. health maintenance 
organizations (HMOs), hospitals· and other health provider organizations. . He has extensive 
experience· in the operation of managed health care organizations, the design of managed 
health insurance products, managed care pricing, employee health benefits, health ·cost 
management programs and health strategy. Before becoming the Managing Principal of the 
Tillinghast Health Practice, Mr. Veit was Eastern Regional Managed Care Practice Coordinator 
for Towers Perrin. 

Mr. Veit's health care backgrou.nd spans both the private and public sectors. He has served 
in the public sector as Assistant Commissioner of Public Health for ·the Commonwealth of 
Massachusetts, Director of the Office of Health Systems Management in the New York State 
Department of Health, and as Director of the Office of Health Maintenance Organizations 
(OHMO) in the U.S. Department of Health and Human Services. As OHMO Director from 1978 
to 1981, Mr. Veit was in the forefront of federal efforts to promotethe development of health 
maintenance organizations to Congress, business and labor. Prior to joining Towers Perrin, Mr. 
Veit was President of John Hancock Healthplans, the health care management subsidiary of 
the John Hancock Mutual Life Insurance Company. 

Clients served by Mr. Veit are: 

• American Express Ouattro • Health Insurance Plan . 

• Blue Cross and Blue Shield of of Greater New York 
Michigan • Heritage Health Systems 

• Bull HN Information System, Inc. • Kaiser Permanente 

• Danbury Health Systems Medical Care Program 

• Digital Equipment Corporation • Mutual of Omaha 
II Group Health Association, Inc. II Sagamore Health Systems 

• Group Health Cooperative of· • Southland Corporation 
Puget Sound .II The HMO Group 

• Harvard Community Health Plan • University of Missouri 

Mr .. Veit received a Bachelor of Arts from the University of Rochester and a Master of Arts in 
hospital administration from Duke University. He is Adjunct Associate Professor atthe Wharton 
School, of the University of Pennsylvania, Graduate Program in Health Care Management. Mr. 
Veit is located in the Stamford consulting office. 
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Name of Client 

Central Intelligence Agency (CIA) 

Federal Home Loan Mortgage Corporation (Freddie Mac) 

Federal National Mortgage Association 

Government Accounting Office 

ration 

runn_n.nnrnr-.riata~ Fund Retirement Plan 

U.S. Postal Service 

U.S. State Department 

Description of Services 

111 · Provided consulting on benefit programs sponsored 
for their .r::.l"l''nl,.; · 

11 Provided consulting on benefit programs sponsored 
for their emp 

11 Provided consulting on benefit programs sponsored 
for their em 

• Provided costing advice on medical malpractice 
issues for federallv-funded medical centers 

11 Re-calculation of retirement termination hanafi-tc:. 

11 Actuarial work 

• Provided consulting on benefit programs sponsored 
for their 

11. International benefits and compensation design work 
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CONFIDENTIAL 

March 25, 1993 

Mr. Ira C. Magaziner 
Senior Advisor for Policy Development 
The White House 
Old Executive Office Building 

·Room 216 
Washington, D.C. 20500 

Dear Ira: 

Washington Consulting Office 
1001 19th Street North, Suite 1500 
Rosslyn, VA 22209·1722 
703 351-4 700 
Fax: 703 351-4934 · 

I'm enclosing an updated list of client assignments reflecting five additional entries. 
Again, these assignments have been conducted for organizations related to the 
Federal Government. 

I am copying Charlotte Hayes with this information so that she can expedite the 
review process. 

Ira, I look forward to speaking with you _soon on the cost audit project we've 
discussed. 

Sincerely, 

/t{rJ/fl~ 
Alan H. Dugan 
Managing Director · 

cc: Ms. Charlotte Hayes 

.fi:JB.-~s .. :~~'Jf1Y~·~:~-~ · ' , 
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Name ofCiient 

AS OF 03/23/93 

Central Intelligence Agency (CIA) 

·Federal Home Loan Mortgage Corporation (Freddie Mac) 

Federal National Mortgage Association· 
nnie Mae) 

Government Accounting Office 

Pension Benefit Guarantee Corooration 

U.S. Army Non-Appropriated Fund Retirement Plan 

U.S. Postal Service 

U.S. State Department 

Description of Services 

11 Provided consulting ·on benefit programs sponsored 
for their emnlnvPP~ · 

111 Provided consulting on benefit programs sponsored 
for their em · 

• Provided consulting on benefit programs sponsored 
for their emnlovees 

11 Provided costing advice on medical malpractice 
issues for federallv-funded medical centers 

1111 Re-calculation of retirement termination benefits 

a Actuarial work for voluntary employee retirement 

• Provided consulting· on benefit programs sponsored 
for their employees · · 

• ·International benefits and compensation n.,.Q'fnn 
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Name of Client 

AS OF 03/25/93 

Blue Cross/Blue Shield Federal Employee Health Benefits 
Program · 

Department of Transportation 

Federal Reserve Bank of Cleveland 

Feder~l Reserve Bank of New York 

U.S.· Army Central Insurance Fund 

Description of Services 

• Provided market research to determine employee 
satisfaction with health care benefits offered 

11 Produce annual employee statement of benefits 
offered bv D.O.T. 

• Design and communications work for their managed 
care benefit oroaram · 

• Managed care design, administrator selection and 
communication to e 

• Actuarial analysis of funding for workers 
comoensation fund covering 'civilian employees 
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INTERNAL MEMO 
(Not for Distribution) 

Hilla..ry Rodnam Clinton 
Ira Magaziner 
Bob Boorstin 
Mike Lux 
Judy Feder 

DRAFT 

FROM: Steve Gleason 
DATE: 
RE: 

March 23, 1993 . . 
White House Health ~rofessions Advisory Committee (HPAC) and Briefmg 
Teams 

===========~=======~===========~=========== 

(A) HPAC is a forty-member advisory group. Through HPAC, the task force staff will have 
an opportunity to "test14 ideas and receive provider feedback. The advisory group will 
be briefed on general principals (options) witbln the Clinton plan but will not be privy 
to detail. · 24 

HPAC demographics- 40 members: 

• ·States: 22 
• Gender: F: 19 M: 21 
• Occupation 

- physicians: 20 (12. primary care, 8 specialists) 
- nurses: 10 · 
- hospital & cliiric administrators: 6 
- psychologists: I · 

· · • social worker: 1 
- dentist: 1 

· · - pharmacist: 1 
· • Job Class 

· - academia: 23 
- practicing: 17 

HPAC v..ill meet or hold events on the fo1lowing dates. Please note. requests for 
appearance: 

Friday, March 2§1!!- Room 450- 10:30 am- 12:00 pm and 12:30 p.m. -2:30pm 

Orientation me€ting. · Need :Mike Lux and Bob Boorstin in a.m. s~;>.ssion, Ira 
Magaziner and Judy Feder in afternoon session. This is a non-public, non-press 
everit. If Hillary Rodham Clinton is in town, a stop-by would be good to kick 



off the group. Charlotte Hayes and General Counsel will give SGE orientation 
in the first hour. · · 

··If group performed admirably on 3/26, plan release of HPAC names to the press. 
(Message and messengers selected by Bob Boorsti.n, Mike Lux and Ira 
Magaziner). ·.· 

·Monday, April12th- Room 7 -9:00am to 1:00 prn · 
Non-public general working session with se.lected work group leaders. 

Igesday,- April 13th- Room? -9:00am to 1:00pm 

Non-public working session with Ira (2 hours), stop-by by Hillary Rodham 
Clinton, followed by two hour discussion, provider recommendations and 
implementation strategy. 

Friday. Apri123rd.- Room? -8:00am to 1:00pm 

Conside.r public provider group hearing. 

Monday, April 26th - Room ? Time ? 

Deliver statement of support to the President (in Rose Garden'}). Photos .. Press 
· conference in support of the President ? . Social events. White House tours ? . 
Visit to Congressional leaders ? . 

Monday, May 3rd -

Work at White House by HPAC completed. See follow up memo on options 
after May 3rd. 

(B) Briefmg Teams are made up of prominent, supportive health professionals who wish to 
meet with Hillary Rodham Clinton and/or Ira Magaziner and/or others for discussion of 
a sin~:Ie topic on a single occasion. 

Each of five briefing teams will have 20 members. Briefing teams will "brief" the work 
groups in an area. of interest or expertise. These are non-public events and the names 
will not be released. 

2 
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l'<-~,Bri:.:g team (B.T.) schedule and topics: 

7- "~ . :::~~v ~ A ril h - 10:00 am - 12:00 pm- B.T. I- Finance & Budget 
/lo 

._,,=-A. ril 13th ? :. 8:00am - 10:00 am - B.T. ll- Bureaucracy Reduction 

10:00 am- 12:00 pm - B.T. ill- Fraud, Anti-trust, Torts 

April 26th - 3;00 pm - 5:00pm - B.T. IV -·Choice of Provider 

April 27tfl • 10:00 am -12:00 pm :. B.T. V-: Underserved Population 

Both of these projects will be completed by HP AC staff. A current listing includes: 
' 

Steve Gleason, Ch3.ir · 
. Susannah Wellford, Policy Assistant 

Irwin Redlener, Vice Chair 
Pat Ford-Raegner, Vice Chair 
Larry Jindra, - White House Fellow and_ Ass't. to the Chair 
Elena Rios, - Briefing Team Coordinator 

We would also like to request a desk~ a phone, one person with White House access (for brief 
but timely tours)~ a clerical assistant, and the part-time assistance of Judy Whang from HHS. 

Any suggested changes are welcome. Thanks. 

att: HPAC List 

3 
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~ lCM would li e to bring in people from outside the working group process without 
'(t;, compensatio with appropriate expertise to assess our current thinking on the various 

>ooptions. 

The initial plan called for groups that would do a Numbers Audit, Legal Audit and a 
Consumer Audit. 

They would question: 

1. the current underlying assumptions; 
2. our data; · 
3. working group members; 
4. our numbers; · 
5. our legal situation. 
6. the simplicity of the new system and how it impacts on people 

We need to set up the group that will perform the numbers audit immediately. There 
would be a variety of people from a variety of entities to do this work, . they would be 
working on this for 3-4 weeks, in teams, not necessarily at OEOB. 

They would peel back the actuarial models we are working on for projections, look at 
practice patterns and give an indepe~dent check on assumptions. 

The important point is that these people should be independent and from outside the 
working group since they will be examining the. work product of the Working Groups. 

An issue that needs to be considered is that we are now at the point the work product 
will be narrowing the options. The outline of the plan will be firmer and will be 
closer to final form. 

~ 
·~~~~ 

h~~ 



March 24, i993 

l rtl\ k~ (( ~ '1..\ N £. R. 
MEMORANDUM TO . ~~f'~J 

··FROM: BETH NOLAN 

.SUBJECT: OUTSIDE AUDITORS ON HEALTH CARE OPTIONS 

This is in response to your request for advice on.the most 

appropriate way to b1;ing in people from outside the existing 

wor-king group· process without compensation with particu:,ar .. / Ca 
expertise to assess the current.thinking of the Health\~ Y'~ 
Task For.ce on various options. · . · 

You are planning to set up "audit groups" in the Numbers ~I 
Legal and consumer areas, consisting of a variety of people from 

a variety of entities to perform the work, over a 3-4 w~ek 
period. All the work would not necessarily be done at OEOB. 

A primary concern is that the Task Force work has reached a stage 

where access to the options could provide the auditor with 

potentially valuable information about the ultimate Task Force 

work product. Thus, for example, an auditor whose non-Government 

work, either as an individual entrepreneur or as an employee of a 

. firm, involves health care sys;tems could be (coriven iently) ~\\4 oc.~c.·, ~ \\ ( 
·advantaged by knowing before ~1 or her competitors what the 

Clinton health care pl~n entails and does not entail. 

Two possible mechanisms have been considered for bringing these 

people in, by a contract or by personal "appointment." 

CONTRACT 

Since we are talking ·ab.out this job being done without 

compensation, there are two types of no-cost contract that could 

fi.ZT'01.<\liT?:>'~\ ·. . ·. . . . . . . . 
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be awarded, one being to a firm, the other to the indivi 

such a contract would contain non-disclosure, non-use, a· d 

.advertising clauses of the type attached. Since no fede 

appropriations would be expended on the contract with a 

could be awarded without regard to federal requirements for 

competition. And a contract could explicitly cover the 

authorization to use the contractor's data processing equipment. 
-

If two· or three firms .are being utilized, this would spread the 

benefits of participation and reduce ·the appearance of any .one 

firm having an inside track on data or Plan content.~ Independent · 

contracts with the auditors could be an administrative problem, 

but not insurmountable. Each contractor, individual.,· or a firm, 
would have to deliver a written product, which probably would not 

be .available to the public under FOIA. Proper clauses in the 

contract would assu~ its not being available under FOIA. 

PERSONAL APPOINTMENT 

We could also bring these auditors on as Special Government 
Employees (SGEs) who wou~d be subject to an array of requirements 
about the non-disclosure and no-use of the materials; however, 

off-premises handling of the materials could be a problem for 

these federal employees, especially if the "crunching" of numbers 

or dissection~] of options is to be done with private sector 

colleagues or on equipment at the regular place of business. 

Under either approach, the "product" would be recommendations, 
suggestions and reactions,· but the auditor would not know, or 

should not know, what use the Task Force will be making of their 
input .. That uncertainty, together with the pledges of 

confidentially,. non-disclosure and non-use should provide 

considerable protection against premature disclosure. In any 

event, if we do decide to go "outside" the existing process for 

audits, we may indeed have to pay a price in the way of leaks or 

allegations that certain firms or people got an unfair 
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competitive advantage. By taking the steps suggested ab,ve and 

by providing public access at the earliest possible time 1 we 

reduce the chance of a serious problem. \ 
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BUREAU OF BROADCASTING 

FACSifviiLE DOCUMENT COVER 

Page 1 of -~---- DATE: _d~-!~~-
. TO: _tf;_<;!l_~_#_r:~AJ.q1_ ____________ _ 
. . . ' . ~4( -~ f/56 - #tP/4',;:; 
FAGS I Ml LE NUMBER. --------------------- / 

F . . /(a/It:. r§l,~ 
ROM. ------------------------~---------

OFFICE NUMBER: --~'!_~_::!._(.?_:-__~~!:~ 

SENDEJ:i: Admin Operations Division (8/AO) 
330 Independence Ava. SW, f:im 1C>5 7C 
Washington. D.C. 20547 

Phone: (202) 619-3683 
Facsimile: {202) 619-2788 
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.· letter of Agreement D 

This agreement is entered irtto between the Bureau of Broadcastin ) an~ 

---------- in conjunction with --------------· contribution of her 
services to assist in mailing out 1993 VOA calendars. Specific· terms of this 
agreement follow: 

........ __.;.. _________ agrees: 

~.:0 

·o That all services provided to the Bureau of Broadcasting relating to the mailing · 
of VOA calendars will be provided gratuitously and without compensation; 

O· 

0 

0 

To waive any and all claims against the Bureau of Broadcasting as a result ()f 

these services; ~· · · 

To assume responsibili~ against damage or loss for any Bureau of Broadcasting 
equipment used in conj . tion with the provision of the mailing services; and·. 

. . 

That aU expenses (e.g., transportation costs to and from the Cohen Building} 
associated with provision these services will be personal 
:esponsibility. · 

The Bureau of Broadcasting agrees: 

o To. provide office space, supplies and equipment necessary to complete the 

0 

assignment, and · · 

To take reasonable and necessary steps to protect-----,------ from 
personal injury or loss while in Bureau of Broadcasting sp.ace. 

This agreement shall not extend beyond 60~days from its effective date, and is 
terminable at will~ by either party, without notice, and for any reason whatsoever. 

Agreed to this ----~-- day of _______ ...._ __ 1993. 

Betty Thompson 
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0 a.·rttalner 
0 b. one-time f.e 
C c. ~ommlnl0t1 
c d. contll\tent let 
c •. dtf...,.d 

c '· othv. epedf'(: --------

t-4. lrf~tr OHCrtptfon o4 hrvkn PerfOftlled .01 to be Performed and Date{a) ol 1...-vkt. IM.rudfns offica~rbt. employee<••· 
ot MemberisJ cant.ctM. fot ,ayqMat 1.-d&catitd In Jtem t tt 

II. w.,.,...... ...,._.. ....... ....: ,_.,It .............. fer tlllll. ,, 11-t.t. 
-~nu.l'hh ..... .,~ • ...,. •• _.....,......_ 
of ltet 11P0R ....... ..._ wa p.tw br 1111• I.., -.,. ..tlaft llllot 

tr~.-IIUIIIIIIIi a..,._. 1111-. IWI clltdNunt ia,...,... ~to 
u u.s.c. ·~u ·'ltlit ~.,. 1111 ..,...... ~& .. ~ _. 

...........,. llftli .;II IIIIi Mllible fw·pwW!c ~ f«r fiOAII'I ..._ flih ID 

~,... ~ ~ ...... - ""'*'iood·~ .. doril flltiiMPI flllillt .. .,_ ·--...,ret- tll.otl ....... •llllil ...... ,....... 

S!pll~ ___ !""-" __ ..:....,....., __ ....... __ .;_ 

h~NUftt!----------------------------
ntl.r. 



· . · - N PR 
INSTRUCTION$ fOR COMPLETION Of Sf·Ll~ DISClOSURE Or L08tlYINCi ACTI v f!~ ~s/o~ 

. () ~ ~\ 
This dlodoJYra tol'l'l't lh&ll. bil cermpleted by the reporting entity, wh«rther subawardee or pl'l~~~ FMeral f ple~r.t; fthe~( 'l. ~j; . 
lnltfat!on or receipt of e covered Fed~r.l!l ac{on, or a m11terlal cha,(Jt to a prtvloue fillr;g, p~omuant t() tftle 31 u.s.c. \ rr r- ;: 
tlection 1352. ThG filln& ef a form 18 ~qulr&d fot e~ peyment or a~Jn)oment to m.nkt puyment tO any lob ns tmtlty for . £::: 
lnRuendn; or nttarnptfng to lnRuetteG an officer or employee of any asency, a Member of Congreos, an otllcer or J;J 
tmploycte of Cot,~. or an employGJO of a Mem~·ot Congress In e.onnecdon wfth o covered F~tdl!talll gn. Uot the ~-. 

· SF•LLL·A. Continuation Shfft tor addftioR.al Information If tho epace on tho form Ill loedtqull!te. Comple!u til ems th.tt }Y 
11pply for both the Initial ftllns And materiii ch~ge report. Roff.lr to the Implementing euldanc:e published by the 
MANI(iel'nfJf'•t and Budoet Pot ~Kidltlonallnfo~tlon. · · 

1, Identify th41l type of COYQred Fedoerul lctlon tor which lobbying ~ty Ia &."'diOt ku be¢n 11eetmtd to Influence th(t 
outcdme of a coYerltld ~rAI acdon. . 

2. ld6fltffy the mtu\1 of IN eovered ~oralecdcm. 

J. Identify the- apprcpl'fate d;sslffatfon of tkls report. If ttllt is a followup report au1ed by a materfal chang~ to the 
lnfom'latlon prev!outly ntpoMtd, tmter tht year and quarter In which thct change octl.fftltd, Ef'ter the d.attt ol the last 
pntVfousty submitted report by lhlt r.tportlng entity fer this covql'll!d Federal action. .· . 

4. Enter the full name, addrest, dty, •t.ate and zfp cod~t of the reportlns endty. ln<:ludf Consreulonlil Dlstrlct. II 
. knQwn. Chedt tho appropriate duaifkatfon of ttie ~ponins e11tfty rhot deslsnatts If It lt, or t~ll to be, a prime 

or subaward 1\'Jdplenr. kMtl'ltify tho dfl' of tho subawatdee, •·B~ th~ flnlt iub4wardet~ of the prl'me Is the 1!t tlor. 
SuhmYW'dl lndude but ~ ncit llmltlltd to subc:ofttTacts, subpni$ Md c=ontnet rwardt undff p.ntu. 

s. If ~he! ot~anlzatfon ftllna t.f\e ntport Jn ftem 4 t:heclu "Subawardee", then onttr the full n.tm$, addnHt, dt)', etate and 
z1p c:odo of the.prime fe<feruf redj:Jitrtt.lndude Constttsfonal Olittfd. H known. . . · 

6. enter .the !"lame of the Fed~ttal asenq l'l\ll.ltJttt the award or lOAn commitment. lndude &t l•aot one orsan!ulional 
,..,.~ below AatftCY namf, If knoWI"'. for ewnple, Department ol transportation, United Statu Coatt Ouard. 

1. Enter tti• Federal ptOfrl'lm name or d4/lterfpdon for the covered rred.,.. action (ftem ,,, If known, ~tcr tho full 
C&taJoa r~f Federll Oomesdc Auktance (aDA) nl,ltl'lbar for pea, cooperatMI apementn, lo&nl, at~d loan 
commitments. · 

1. Enter the most approprf.ate Poderal ldentlfyins number av.tllable for the federal ect!on ldtntfRtd In Item 1 (e .•. , 
~qucttt lor Proposal (RfP> number: ltwftadon for Bid (IFS) numb41r, srant annou~ement ru.imber: tM contract, 
grant, or loan aw•td number: the apl)lic:atlor\"propoaal control number uslgnee by the Federal as~ncy). include 
prefix", e.a .. "RFP·DE·KH101, • · , 

9.. For a c:overed Fedllrll act1on whel'l! thute hat been an award or loan eommltment by th.e Federal &IJency, tn!er the 
F•de:rat amount of the awardlloatl c:omm!t..,ent for the prime t:l'itlty Identified iri Item .. or .S. . . 

10. (a) E11ter the full nun•, addres~. dty, tttt• '"d rip code ot the lobbyins entity encagtd by the reportlns entity 
ld~tt'ltlfted In ltwm oi ta lnfiHI'lC• tno cOYered Ped11r-tl lldlon. · · . 

(b)l!nter the tun nun.- of the lndlvlduM(t) petforndnt cei'Yfees, ll'1d fndud.e fuR eddreu If dtHerent from 10 (a). 
!nttr Lilt NUI\t, Flm Name, and Middle lnltfll <Ml). , . 

11. ~ter the amount of compen~o~tfon paid 01' rusonably expected to be pild by the ~"I entlty (Item -4) to the 
· lobbyfnc e~tlty (Item 10). tndleate whethet the payme"t lui$ been made (actual} or witt be m;cht (planned). Chedc 

all box•• mat apply. II this Ia 1 ~~ttf.tl chanse report ..,,er the tumul&M amomt of p.yment mlde or planned 
to be made. . 

1l. OKk the approprfate box(es). Check all box0t that apply. If payment Is ~-~ throush an ln·ldnd ~ontrfbutfon, . 
tpedfy the ~ and valtJ4 of the ln·klnd payment. · . 

13. Check ~ appropt4ate boX(es). Check Ill boxft that appl)o. If c;ther, specify f'atuna. 

,... Prcnide • spedt'rc; 'ar.d clotaited desaiptlon of tM st&Meas that the lobbyftt hit JM!rlo""td, or wm be expected to 
perform, and the d.tt.e(:a) of .,,. ~cat rendered. lttducl• all prep~tOtY ,and ralated actfvfty, not lust time spent In 
.ilctua.l cont.td wfth fedttal Offfdals. Identify the Ftdem offlcf4J(ll) or employttu(t) eontac:ted ot tht offlcet(s), 
empl()ytt(t), or Metnber<s) of Cor.;rtn. that were contacttd. · 

1s. Che-ek whether ot not: • Sf.UL-A ~tfnuadan Shftte•l lo att.achecl. 

.16. Tho Uf'd""na oMd~ hit lllf'l 8ftd date th4 bm prlnt hllitlftr nama, tftle, and telephOM number. 

A,-i!.~~--:~:;:tr::::;::-~.t::.c~ ·, .. , 

0~,;:;;,, :LiNtoN LiBMRY PHbt0coJ>y' . 
. ·:·. . ·I 
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48 CFR Ch. 5 (10. 1_
91 

. 
Edit;011 <552.232-8-Prompt Pa ) 

<Nov 1987) <Deviation ~~~nt Discollt) 
~~> When. a "substantial! 52.232~allt 

as clause Is used that v ~ the sam . 
F'AR or GSARclaus ares from r: 
ation)," must be !neT~~~~ worct "CVatla 
the title of the clause alo:: a Patt or 
FAf or GSAR citatio~ (552 ~1~ith lhe 
am nation of Records by ·a -7o E:Jt. 
1984) <Variation I>>. If there S;A <Apr 
~han one variation of a ProviiS· lllore 
~.Iause, the variations are titled Sion or 
,Jon I>, <Variation II> <Variat· <Varta. 
~tc. Variations of cla~ses Whi ~n liiJ, 
rom. ~egotiations do not ne~d resUlt 
dentifJed unless an amend to be 
olicitation is issued. ment to the 

<c> Variations of FAR or 
la'!ses should generally be GS~ 
ldividual cases. A copy of cl used for 
tions developed for repe!~~ vari. 
~ust b.e furnished to the Offic Use 
:s~ Acquisition Policy <VP> f e or 
.ntial inclusion in the GSAR. or Po. 

·2.105 Proc.edures for using alternat 
Th es. 

e Procedures in FAR 52 105 GSAR Part 552. . app]y 

2.107 Provisions and 1 
in Subpart 552.1. c auses prescribed 

.a> The con.tracting officer sh 

.e~t the proviSion at 552.252-5 au 
)ri:Zed D~viations or Variatio~ Au. 
)VIsions, m solicitations that inclu~ 
I' ~AR or GSAR clause with an e 
>nzed deviation or variation T~';I· 
•vision must be used in I' . IS 
R provision at 52.252-5. leu of the 
>) The contracting officer sh . 
~rt the clause at 552.252-6 Auth all 
I Deviations or Variations or-

. ~~es, in solicitations and contrac~ 
Include any FAR or GSAR cia 

1 an authorized deviation or va:~ 
. This clause must be used in If 
:1e FAR clause at 52.252-6. eu 

lbpart 55~.2-Text of Provisions 
and Clauses 

00 Scope of s~bpart. 

/~l~bpart s~ts forth the text of 
provisiOns and clauses and· 

ach provision and clause, pro'vides 
ss-reference to the location in th 
R that prescribes its use. e 

rt
eral Services Administration 

Ge . . 

2 
zo3-4 Contingent Fee Representation 

,S · llnd Agreement. 

· .A$ pres?ribed i~. 503.404(a), insert 
tlle toUowmg provlSlon: . 

CoNTINGENT FEE REPRESENTATION AND 
AGREEMENT (MAY 1989) 

·<a> Representation. The Offeror rep re­
nts that, except for full-time bona fide 

se[!lploYees working solely for the offeror or 
~na fide established real estate agents or 
brokers maintained by the Offeror for the 
urPose of securing business, .the Offeror­

P NoTE: The Offeror must check .the appro­
priate boxes. For interpretation of the term 
··bona fide employee or agency," see para­
graPh <b> of the Covenant Against Contin­
gent Fees clause. 

(1) ___ ha.S, ___ has not employed 
or retained any person or company to solicit 
or obtain this contract: and 

<2> ___ has, ___ . has not paid or 
agreed to pay to any person or company em­
ployed or retained to solicit or obtain this 
contract any commission, percentage, bro­
kerage, or other fee contingent upon or re· 
suiting from the award of this contract. 

(b) Agreement. The Offeror agrees to pro­
vide information relating to the above Rep­
resentation as requested by the Contracting 
Officer and, when subparagraph <a)( 1) or 
(a)(2) Is answered affirmatively, to promptly 
submit to the Contracting Offlcer-

(1) A completed Standard Form 119, 
·Statement of Contingent or Other Fees, <SF 
119>: or 

(2) A signed statement Indicating that the 
SF 119 was previously submitted to the 
same . contracting office, Including the date 
and applicable solicitation or contract 
number, and representing that the prior SF 
119 applies to this offer or quotation. 

<End of provision) 

552.203-5 Covenant Against Contingent 
Fees. 

As prescribed in 503.404(b), insert 
the following clause: · 

COVENANT AGAINST CONTINGENT FEES (MAY 
1989) 

<a> The Contractor warrants that no 
person or agency has been employed or re­
tained to solicit or obtain this contract upon 
an agreement or understanding for a contin· 
gent fee, except a bona fide employee or 
agency. For breach or violation of this war­
ranty, the Government shall have the right 
to annul this contract without liability or, In 
Its discretion, to deduct from the contract 
price or consideration, or otherwise recover 
the full amount of the contingent fee. 

· · · .. ,o~~~zo 
· (b) "Bona .fide a· ~~~ In~~ . 
clause, means an e abll erclal qe \ 
selling agency <Inc! ding ensed r~l(} estat:l> \ 
agents or brokers) malntaii!e "fl~ Corl- · 
tractor for the pur se of se i~buslne¢ 
that neither exerts nor prop es to ex~ 
Improper Influence t solicit or obtain ~yi 
ernment contracts no olds Itself ~ as 
being able to obtain any 'ern ' con­
tract or contracts through Improper Influ-
ence. · 

"Bona fide employee," as used In this 
clause, means a person, employed by a Con· 
tractor and subject to the Contractor's su­
pervision and control as to time, place, and 
manner of performance, who neither exerts 
nor proposes to exert Improper influence to 
solicit or obtain Government contracts nor 
holds out as being able to obtain any Gov­
ernment contract or contracts through lm· 
proper Influence. 

"Contingent fee," as used In this clause, 
means any commission, percentage, broker­
age, or other fee that Is contingent upon the 
success that a person or concern has In se­
curing a Government contract. 

"Improper Influence," as used in this 
clause, means any Influence that Induces or 
tends to induce a Government employee or 
officer to give consideration or to act re­
garding a Government contract on any basis 
other than the merits of the matter. 

<End of clause) 

[54 FR 26558, June 23, 1989, as amended at 
55 FR 6256, Feb. 22, 19901 

§ 552.203-70 Restriction on advertising. 

As prescribed In 503.570-2, Insert the 
following clause: 

RESTRICTION ON ADVERTISING (DEC 1990) 

The Contractor shall not refer to this con­
tract in commercial advertising or similar 
promotions In such a manner as to state or 
Imply that the product or service provided Is 
endorsed or preferred by the White House, 
the Executive Office of the President, or 
any other element of the· Federal Govern­
ment, or Is considered by these entitles to be 
superior to other products or services. Any 
advertisement by the Contractor, including 
price-off coupons, that refers to a military 
resale activity shall contain the following 
statement: "This advertisement 'is neither 
paid for nor sponsored, In whole or In part, 
by any element of the United States Gov· 
ernment." 

(End of clause) 

[56 FR 965, Jan. 10, 19911 
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t~MEMORANDuM TO CHARLOTTE HAYES, OFFICE OF THE VICE PRESIDENT 

0 ,,, 
~.:at.-:::;u.~ 

FROM: 

SUBJECT: 

BETH NOLAN 

WHETHER THIRD PARTIES CAN PAY COMPENSATION AND 

EXPENSES FOR WORK GROUP MEMBERS 

The Office of Counsel raises no legal or ethical objection to the 

participants. accepting expense payments or ordinary compensation 

from their regular employer, in connection with Work Group 

service. If anybody other than the regular employer is 

compensating them or paying their expenses, we need to review it. 

We are concerned about any obligation the participant may have to 

report back to any organization about the specifics of their work 

on the Review Group. Payment of regular compensation or travel 

expenses with no strings attached is not a legal or ethical 

problem. We are picking their individual brains not seeking the 

news of any organization. 

-·-· 

<"'~·:!'"'"''-;'F;rtc:c:-·;:~ .... ······ . . . . 
C..i \' : LINTON LiBRARY PHOTOCOPY 
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March 26, 1993 

BERNARD NUSSBAUM 

FROM: Beth Nolan 

SUBJECT: support for International Ethics in Government 

Conferences 

For about two years, the Office of Government Ethics and the 

·United States Information Agency have been planning an 

International Government Ethics Conference,·to bring together 

government ethics practitioners from a number of countries, 

mostly at their own expense but with some underwriting of· the, 

conference from appropriate private sources. 

The thrust of the conference ·is that if democratic governments 

are to succeed, they must have the confidence of the public that 

officials are living up to certain standards expected of them in 

their own cultures. An international conference will help both 

our Administration and the new democratic republics understand 

better how to develop such standards and to meet them. 

Steve Potts has been heading the OGE effort and Richard Werksman 

has been representing USIA as its DAEO. The project is on hold 

pending the appointment for a new Director at USIA. . 

White House suppcirt (mostly moral (?)) for such a conferenc~ 

would ensure support from the new USIA leadership. 

Steve Potts would a~preciate the opportunity to discuss the 

conference with you. Shall I call him and arrange a meeting? 

-~~:. -·.i~:~·r;;~;-:-.:::_~~ 

O~~J'i~oN Llint.<iW Pilo~OC~PY •.• 



TO: 

FROM: 

THE WHITE HOUSE ( 

WASHINGTON 

April 29, 1993 

ALL HEALTH CARE TASK FORCE_AND WORKING GROUP PERSONNEL 

JOHN D. PODESTA 
Assistant to the President 

and Staff Secretary 

STEPHEN R. NEUWIRTH 
Associate counsel to the President 

RE: _Task Force and Working Group Records 

The following instructions govern the proper handling 
of records. created or received by the President's Task Force on 
Health care Reform or the interdepartmental working group, 
clusters or subgroups:, · · 

1. Any documents you ·create or receive as part of 
your work with the Task Force or its working group-must be 
preserved. You may not dispose of such documents, even after 
your work with the Task Force or working group is completed. . 
This rule applies to, among other things, notes, drafts, working 
papers, charts, graphs, books, publications and incomplete 
documents. You may dispose of unneeded duplicate copies of 
existing documents that are not annotated or otherwise marked. 

2. You may not delete records created in connection 
with your work.· with· the Task Force or its working group and 
stored in computer equipment or any other electronic media. This 
rule applies to, among·other things, e-mail messages you sent or 
received. Purely personal e-mail messages may be deleted. 

3. All Task Force and working. group documents are 
property of the White House Office regardless of whether they 
are, or have been, transmitted or maintained outside of the White 
House and Old Executive Office Building. Task Force and working 
group documents include all documents that you have created or 
received in your capacity as a Task Force or working group · 
member. These documents include materials received from any 
source -- ~, a member of the Task Force, ~nother working group 
member, a government employee, or a private citizen or group. Be 
aware that the White House Officeretains control over all such 
documents and that their confidentiality is to be maintained 
accordingly. Moreover, you may not take copies of any Task Force 

A:;;;,-:;:"SP?'F-r.:-:~:~· .. . 
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or working'' group materials for any personal· use· or 
without express prior consent of Marjorie Tarmeyo 

4. Working group members employed by a federal 
department or agency should be sure to segregate Task Force 

_ working group documents from department or agency documents you 
use in your other work. In all instances, Task Force or working 
group documents shotild be maintained in separate files and ~houla 
not be placed in departmental or agency files. 

5. When your work with the Task Force or working 
group is completed, please (a) return all documents that have 
been forwarded to you by the_ Task Force's intake center 
(including any cover routing sheets) to Mary Schuneman, OEOB_ Room 
287; (b) place all other _Task Force or working group documents in 
boxes; (c) mark the boxes to identify the documents as Task Force 
or working group documents; and · (d)· identify the general category 
or categories of documents in each box. 

Thank you for your assistance. 

_A7-'~'.,..,jp;'?::t·:c:-;'::.', ·-
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