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RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b))

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appomtment to Federal office [(a)(2) of the PRA]

P3 Release would v:olate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA)

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constxtute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA}

C. Closed in accordance with restrictions contained in donor's deed

of gift. .
PRM. Personal record misfile defined in accordance with 44 U
2201(3). s

" RR. Document will be reviewed upon request. 4

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA} .

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]} )

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA}

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy {(b)(6) of the FOIA}

- b(7) Release would disclose information compiled for law enforcement

purposes [(b)(7) of the FOIA]
b(8) Release would disclose information concerning the regulation of
financial. institutions [(b)(8) of the FOIA]




U.S. Department of Jusiice
Civil Division

>

Washington, D.C 20320

Memorandum: ATTORNEYwCLIENT PRIVILEGED/ATTORNEY WORK PRODUCT
To: Stephen R. Neuwirth

Assgociate Counsel to |the President

. From: Dpavid J. Anderson . | L ‘OCT-ZZ‘@gg
. Director, Federal Programs Branch :

Civil Division

‘Re: Response to the House Conmittee on Government Operation's
Letter of October 21 and the October 21 and 22 Articles

of the Washington Timés

The following is a point-hy-point response to the questions
Yalsed in the House Committee’s letter and to the allegations
nade ﬁn the Washington Times. | We have cited our discovery papers
or motions briefs where appropriate in response to each point,
Two general points are first in orger,

. First, the Times and the Committee bave confused the
distinction between the Task Force and the interdepartmental -
working group (IWG). The D.C.| Circuit held that the Task Force
was not subject to the FACA. AAPS v. Qlinton, 997 F.2d 898 (D.C.
Cir. 1983). The issue before the district court igs whether the
IWG was subject to the Act. our response assumes that the

Committee wishes information on the IWG, not the Task Force.,

Second, both the Housze Committee letter and the October 22
Timqg‘article Suggest that Judge Lamberth’s Order requiring
defendants to "maintain® (i.2. preserve) records may have been
vielated. As a technical matter, the Court’s decument

preser&ation Order of June 15 was-rescinded on July 22. More
importantly, there is no evidenpe[ much less an allegation by .
plaintiffs, that any ethics forms, expense vouchers, membership
lists, |etc. have been destroyed, As detailed below, some
materials exist and others do not. However, the nen-existence of

materi§1s is not the result of @estruction; rather, they were
never c<reated in the first place. We are aware of no decuments
of thij sort that have been destroyed.

If the Committee suggests that Judge Lamberth ordered the
defendants to "maintain® (i.e. create) these administrative
materidls, it is mistaken.. 7o the contrary, on March 10, Judge
Lemberth held that the interdepartmental working group was nof -
subject‘to the FACA and thusvnOQ'subject to any of its procedural

requirements, such as creating and keeping minutes.
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. 1. EBthics Forms

repreeertatives“ on the 1nterdepartmental worklng group (IWG)
There were 125 special qoverpment employees and consultants, bat
the [notion that they were “special interest representatives" is
untrue. Almost all were university professors, independent o
consultants, or empleyees of state or lecal governments or

asgoclations. See Defs’ Disg. Resp. at Tabs 12-14,

In any event, we have disclosed that 36 of these individuals
complated either a SF 278 or |a SF 450. Defs’ Disc. Resp. at
p.20; Defs’ Sur-Reply at 5 n.4. HHS is still searching for a
37thﬁform. Defs’ First Supplemental Resp. at 3. The remainder
vf the 8GEs and consultants dﬁd not complete either form, Eight
people from HHS, the one OPM consultant the one DoD SGE, the OMB
SGE and the three Commerce SGﬁs were coneractors and, when -
retalned were not employees of the government. The regquirement
to complete an SF 278 or.a 8F|450 does not extend to non-
_emplqyees. There is a ten51on between relying on their being
non-employees while calling some SGEs, but the employer-employee
relatlonehlp is a blurry one itself and can develop over time,
maklng it difficult to determine when an obligation to complete a

- form 1s triggered, partlcularly because forms are not reguired to

- be completed until 30 days after the start of employment. In any
eventl, the large bulk of non—elgnlng SGEs came through the White
House| Office. Although the decision was not documented, it was,
in effect, determined by Beth Nolan that these people were
suff101ent1y far removed from partlcular policy decisions that a
real ar apparent conflict was remote. 5 C.F.R. § 2634.905(a):;

EBee Defe' Sur-Reply at 5 n.4. | They were therefore exempt fronm
flllng We are aware of no eV1dence that ethics forms were
destroved. '

Nonetheless, SGEs and consultantq were required to attend
ethlcs briefings. Defs’ Disc. Resp., at 20. Sign-in lists to
- those brleflngs (which we have not produced) reveal that nmost
did. Others probably attended without completing a sign-in
sheet.| Moreover, Charlotte Hayes ran a conflicts check on these
people, Id. It may have 1nvolved little more than a resume
check, but she may have 1nqu1red orally into the financial
,holdlngs of some SGEs. g

The Times’ assertion that we said that we did not know who
filled|out ethics forms (Oct. 21) is wrong. The suggestion in
- the Times’ article of Oct. 22 that we "shrugged off the ne2d" to
complylWﬁth ethics rules was also taken entirely out of context.
Our brief argues that ethics forms are irrelevant to the issues
before the Court, not that compllance was unimportant. See Defs’
Compel Opp. at 21. ' -
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Defendants produced 11Jts of the partic1pants of the fwg
(Defs’ Disc. Resp. Tab 2), each working group (Tab 3), the at
.groups (Tabs 4=8) and the cowSLmer and "outreach" groups of
l‘health professionals (Tabe 9‘10) The focus of the Times

artlcles and the House inguiry are on the particxpants of the
Iwe!

Defendants described in | detail, Defs’ Disc. Resp. at 7-11
how the lists at Tabs 2 and 3 were created. A resume and/or
security form exists on each|of the individuals in Ira
Magd21ner's office and Jeff has personally looked at each. It
simply would not have been candid for us to leave the impreszsion
that| the lists were unalterablly complete and accurate. Because
the worklnc groups operated with considerzble autonomy and in
dlfferent 1ocat10ns, it was véry posslalu that colleagues of some
of the permanent federal emplbyee participants attended working
group meetings without their names being forwarded to Mr.
MagaZLner's office., Defs’ Compel Opp. at 10-11. 2n snormous
amount of time was devoted to\maklng sure the names and
affiliations of the part1c1pagts were as accurate as p0551ble
That\some names may not have been on the central list is not a
function of disorganization, but’ of the Jnformallty and automcny

of wérk*ng group meetings.

administratlon can’t even deté;mlne who served ch the task force

.M Oct. 21. That statement is terribly misleading. We
prov1ded the plaintiffs with al list of over 500 individuals who
pattldlpdted on the working group. There may have been others,
but that is not a product of 5ncomplete records. The data base
is as|complete as the process of the working group allows. The
Times| (Ockt. 21) also stated that the White House knew where only
a few of the part1c1pants of the IWG worked, In reallty,
defendants identified and prOV1ded to plaintiffs the employnent
affiliations of each participant on the IWG, except some of the
administrative people, such as |the policy and special assistants.

3. Payrol; Records

Defendants have disclosed Whether each of the SGEs and
consultants were paid, Defs’ Dlsc. Resp at 18-19, and have
identified the contractural rel@tlonshlps the government had with
those gGEs and consultants whose services were provided through a
contrapt. Id. at 25-27; First Supp Response; Second Supp.
Response A substantial majority of the SGEs and consultants
were not paid and thus ne payroll records exist for them. In
partlcular, none of the White House Office SGEs and consultants
were pqld Defs! Disc. Resp. at 18. (Although we have not
revealed it, T also understand that none of the audit, consumer
or, outreach group members were pald either.) The Times’

Fhe'Times stated that "records are o incompleta that the
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assertion (Oct. 21) that we largued that the ¥hite House &ld not
"know how much consultants were paid” is completely false.

The defendants have not revealed payroll records of‘those
who|were paid, arguing that the amount of pay was irrelevant.
Defs' Disc. Resp. at 19; Defs’ Compel Opp. at 16=17. We ass
that HHS has payroll records| for the SGEs and consultants they
retained, although we have not seen them. We also assume that
HHS |has records reflecting payment to the HHS contractors whose
.services were used on the worklng group. It must be noted,
however, that many of these contractors had preexisting contracts
with HHS to perform consulting services. The amount paid to the
contractor (such as Georgetown) would reveal nothing about how

-‘much\Georgetown paid its empﬂoyee or subcontractor tasked with
working group business. Similarly, we assume that OPM, Commerce
and DoD have payrcll records. The OPM contractor only worked two
hours Commerce hired its three contractors for the working v
group and paynments under the contract should be easy to get from
Commerce. The DoD contractorl, in contrast, was an employee of
Rand, who had a contract to do a study for DoD. Defs’ Disc.
Resp. at 27. -DoD is very unlikely to have any record of payment
to this contractor ‘

‘ of course, the permanent federal employeas were paid their
usual gOVErnment salaries while they did working group work.
Presumably, their agencies malntaln their payroll records, but
they Would not reflect the degree to which the employee worked on

the IWG.

In short, the Times’ allegation that ve admitted that the
IWG falled to keep accurate payroll records (Oct. 21 article) is
1naﬂcurate We said nothing of the sort; we said that such
records were irrelevant. Most| of the SGEs and consultants, we
dlsclosed, were not paid in any event.

4, Expense and Travel Vguohers

With regard to non-travel |expense vouchers, defendants
argued that such information is irrelevant. Defs’ Disc. Resp. at
19. Nonetheless, defendants disclosed that the HHS SGEs and
consultants were not relmbursed for non-travel expenses.

Although we have said so in our discovery response, we do not
believe that the White House OfFlce SGEs were reimbursed for non-
travel\oypenses either. Plalntlffs have not directly pressed for
‘expensa vouchers and nothing was said about it at the hearing.
The Times’ suggestion (October 21) that we admitted that we '
failed|to maintain accurate expense records is flatly wrong.
Non-travel expense material has not been an issue so far. We
franklx do not know how the permanent federal employees were

~ reimbursed {if at all) if they pald for faxing, Xxerox, cab fares
etc. out of their pockets on IWG business.
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Nor did defendants at any time state that we failed tb P
maintaln accurate travel veuchers. ‘To the contrary, defendants éé
revealed that 17 HHS SGEs were reimbursed for travel expenses and
the\condltlene under which they could be relmbursed for such
expenses. Defs’ Disc. ReSpﬂ at 19. We have not seen the HHS
trayel records, but we are qeasonably confident that they have
been maintained and can be accessed fairly easily. We’re sure
that the HHS travel rvecords lare no less accaurate than travel

recorde that aqeneles maintain for permanent enployee travel.

Moreover in our October 18 letter to plaintiffs/ counsel

we llsted each White House Office SGE who had received
relmbursement for travel and the dates of their travel. The list
is short bacause few White House Office SGEes received government
. reimbursement for travel. As we said in the letter, a small

numb@r of vouchers may vet be submitted, but, as of now, the list
is accurate. Andrea Rutledge has the travel vouchers up whlcw
her staff created the list we provided.

In short, the Times’ assertion that we argued that the White
House did not know "if travel expenses were reimbursed" and that
‘travel records were inaccurate (Oct. 21) is completely false

5, Minutes and Agendae

We argued that minutes and agendas should not be
dlecqverable because they would contain the substantive working
group information that plalntlffe seek on the merits. Defs’
Disc. Resp. at 1l4; Defs’ COmpel Opp. at -8, 12-14. We repeated
this point in our September 18 letter to plalntlffs' counsel and
in Court.

Moreover, we revealed that there was no requirement imposed
that the working group create |agendas and minutes. See Tarmey
Decl. (attached to Defs’ Compel Qpp.). Indeed, when the Court
ruled| on March 10 that the IWG was not subject te the FACA, the
Court| disposed of any poselble legal reqULrement that minutes and
agendas be created.

In the September 22 1etter to counsel, we reported on the
reeul# of a review of a substantial portion of the IWC documents.
That search revealed that very few of the thousands cof WG
meetings were preceded by an agenda or followed by minutes. Of
thoeelthat exXisted, only a few|mentioned the names of even one of
the attendees. We provided plaintiffs an index of those
documents. '

The Times states that the |IWG did not "keep mlnutes and
' agendae. The Committee seems to have construed "keep" to mean
“preserVe " We are not aware Qhat any agendas or minutes have
been destroyed They simply were not created in the first place.

There was no legal requirement to do so. As we explained, to
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have imposed the requlrement would have substantlally 1nté?fer&d o (E
with the working groups’ abllltles to do their work. Nor Was £
there any practical need for agendas and minutes, w\x o

\

The Times reports that| our papers reveal that we cannot
conclude what each participant on the working group did. At
bottom, that’s true. There]are few minutés and agendas. It is
posglble to look at each partlclpants’ documents, but their
submissions to Terry Good contain material that was both created
and}recelved The result of the working group process were the
tollgate papers and brleflng books, collaborative efforts. Thers
- is no documentary record that reflects who attended each of the
thousands of IWG meetings, what each attendee did at each meeting
and|the degree to which each had a hand in writing each working
group document. Does Congress have a record of who participated
in each meeting dealing w1th{a piece of legislation, what
suggestions each offered at each meeting and how each contributed
to the end product? We doubt it. _

6. Status, ILocation and Inventory of Documenys

The Commlttee asks whether the White House or Justice
Departmenf knows of the status, location and inventory ¢f the IWG
documents There certalnly ﬁs no 1nVentory of the IWE documents

A large volume of the IWG documente are in the Office of
Records Management. Its dlfflcult to estimate the percentage of
working group materials over there, but we’d guesq maybe a third.

Ira Magaziner’s office has a substantlal body of WOrking
group documents, lncludlng the flnal tollgate and briefing
papers.

The remainder of the IwG documents are still in the hands of
former participants in the IWG. In July, Terry Good sent a
letter to each reguesting the1r documents back. Somewhat less
thanlhalf responded; some said thay did not have any, some
returned their deocuments and few reguested permission to keep
thenm jas they were #till vorking on health care related 1ssues




