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Re: :Response to the House Conuni ttee on Government: Operation 1 .s 
Lette.r of October 21 and the October 21 and 22 Articles 
of the Washington IJ:'im~s 

The follovling is a point~hy~point rE!Sponse to the· questions 
raised in the House Co:nunitte:e~\s letter and to the allegations 
made lin the Washington -'rim~. We have cited our discovery papers 
or mo~ions briefs where appropriate in rE'!Sponse to each point. 
Two general points are first iln order. 

I · . · I i · \.,. .. d h First, the TLmes and the Comrn. ttee vave confuse t e 
distihc:tion between the Task Fbrce and the interdepartn\ental · 
workiilg group (!WG). The n.c.l circuit held that the Task Force 
was ncbt subject to the FACA •. MPS v. C..J.j_nton, 997 F.2d 898 (D.C. 
Cir. l993). The 'issue before the district court is whether the 
IWG was sUbject to the Act. O~r response assumes that the 
Committee wishes information on the IWG, not the Task Force. 

I · · ·t 
Second, both the Bouse Committee letter and the Octobe.r 22 

Times larticle suggest that Judge Lamberth 1 s O.rder requiring 
defend

1

ants to 1'.maintain" (i.e. !preserve) records may have been 
violatbd .. As a technical matter, the Court's document 
preservation Order of June 15 t-~as rescinded on July 22. More 
i1nport~ntly ~ there is no eviden

1

ce, much l1~ss an allegation· by 
plaintiffs, that any ethics forms, expense vouchers, membership 
lists, I etc. have been destroyed\. As detailed below, some . 
materials exist and others do not. Ho\.;rever, the non-existe11ce of 
materi~ls is not the re.sult of destruction; rather, they were 
never dJreated. in the first place. We are aware of no documents • I I 

of th1s sort that have been destroyed. 
I . · I · 

Ifi the committee suggests that Judge Lamberth ordered the 
defend~nts to "maintain~ (i.e. dreate) these administrative 
mater.:i .. alls, it is mistaken .. To the contrary, on 11-farch 10, Judge 
Lamberth held that the interdepartmental working group 'Vias ~ · 
subj ectl to the FACA and thus . not! subject t.o any of its procedural 
reqt1iremer1ts, such as creating abd keeping minutes, 
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1. Ethics Forms . ::0 

. ·. ..c. . \ . ,-o 
The .TimEt§ has reported that there T~~lere · 125 "special int est · 

representatives" on the inte~departmenteJl working group (IWG). 
Therie were 125 special government emplo}'ees and consultants, but 
the \notion that they t'/ere 11 s~eci~l intet·est representatives" is 
untl:jue. Almost all were univers~ty.professprs, independent 
cons

1

ultants, or employees of\ state or local governments or 
ase.ociations. ~ Defs' Disc. Resp~ at Tabs 12-14. 

I In any event, we ~ave dJsclosed that 36 of these individuals 
colnpileted either a SF 278 or\a SF 450~ Defs' Disc .. Resp. at 
p.2o; Defs' sur-Reply at 5 n.4. HHS is still searching for a 
37th\form:. Defs' First Supplemental Resp. at 3o The re1nainder 
of t~e SGEs and consultants a\id not complete either form.· Eight 
peopte from HHS, the one OPM ponsultant, the one DoD SGE, the OMB 
SGE and the three Commerce SGEs were contractors and, when · 
retained, were not• employees of the gove:t-nment. 'I'he requirement 
to cdmplete an SF 278 or. a SF\ 450 does not extend to non­
emplclyees. There is a tension between relying on their being 

I I non-employees while calling s9me SGEs, but the e:mployer-ernplc;,yee 
relat!ionship is a blurry one itself and· oan develop over time, 
makidg it difficult to determine when an obligation to complete a 
form lis triggered, particularly because t:orms are not required to 
be cokpleted until 3 o days after the star·t of employment. In any 
event I, the large bulk of non-signing SGEs came through the White 
House\ Office. Al~hough the dei,cision was not documented~ it was, 
in effect, determined by Beth Nolan that these people wer(:!. 
sufficiently far removed from particular policy decisions that a 
real 6r apparent conflict was remote. 5 C.F.R. § 2634.905(a); 
_see D~fs' sur-Reply· at 5 n.4. \They were therefore exempt from 
filing. We are aware of no evidence that ethics forms were 
destr6yed. · I · . . · · 

I . ~ . . . 
Nonetheless, SGEs and consultants were required to attend 

ethics briefings. Defs' ·niso. Resp. at 20. Sign-in lists to 
those 

1

'briefings (which we have not produced) reveal that. most 
did. bthers probably attended without completing a sign-in 
sheet. Moreover, Charlotte Ha~es ran a conflicts check on these 

- people. !d. It may have involved little more than a resume 
check, but she may have inquirdd orally into the financial 
holdings of so:me SGEs. I .. · .. 

T~e ~imes' · assertion that we said that we did not knovl -who 
filled\out ethics forms (Qct. ~~~)is wronr-l· The suggestion in 

. the Time§.!. article of oct .. 22 that we 11 shrugged off the need 11 to 
comply\with ethics rules was also taken·entirely out of context. 
our brief argues that ethics forms are irrelevant to the issues 
be.fore the court, not that compliance was unimportant. ·see Defs' 
Compel Opp. at 21. 

2 
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Def~ndants produced uJts of thr;' participants of the ~G , _g.~) . 
(De~s' D~so •. Resp. Tab 2), e1

1
ach work~ng group (Tab 3}, the at~ 

gro~ps (Tabs 4-S} and the consumer and 11 outreach" groups of 
'hea~th professionals (Tabs 9f"l0}. The focus of the Times 
articles arld the House inquiry are on the participants of the 
NG! · 

Defendants described in detail, Defs' Disc. Resp. at 7-11 
how the lists at Tabs 2 and 3 were creabed. A resume and/or 
security form exists on each\of the individuals in Ira 
Mag~ziner's office and Jeff ~as personally looked at each. It 
simp1ly would not have been candid for us to leave the impression 
that\ the lists were unaltera81ly complete and accUlcate. Because 
the working groups operated w,i th considerable autonomy and in 
diff~rent locations, it was v~ry possible that colleagues of some 
of the permanent federal employee part.icipants attended working 
group meetings without their hames being forwarded to Mr. 
Magaziner's office. Defs' ·compel Opp. at 10-11. An enormous 
amount Of time WaS deVOte'd to\ making SUl:"E~ the names and 
affiliations of the partioipa11ts were as accurate as possible. 
That\some names may not have lbeen on the central list is not a 
function of disorganization, but· of the informality and autoro.ony 
of wdrking group meetings. 1· 

\ . 

\
lrhe Times stated that "records are e;.o inco:rnplete that the 

administration can't even detgrmine who fJ.erved on the task force 
. . .'i1 Oct. 21. That statemebt is terribly misleading. We 
provided the plaintiffs with a\ list of over 500 individuals who 
parti~ipated on the working group. There may have been others, 
out that is not a product of 5.hcomplete records. The data· base 
is as complete as the process ?f the working group allows. The. 
Ximes (Oct. 21) also stated that the White House kpew where only 
a few of the participants of the IWG worked. In reality, · 
defenq.ant.s identified and provided to plaintiffs the employment 
affiliations of each participant on the tWG, except some of the 
admin~strative people, such as the policy and special assistants. I -

3\. Ee,yroll Recprds _ 

D
1

efendants have disclosed fhether eacJh of the SGEs and 
consulf-ant.s ihl'ere paid, Defs' Disc. Resp. at 18-19, and have 
identi~ied the contractural re1 1f-tionships the government had with 
those ~GEs and consultants whos~ services were provided through a 
contract. J;d. at 25-27; First Supp. Resp,,nse; Second Supp. 
Respon~e. A substantial majority of the SGEs and consultants 
were not paid and thus no payroll records exist for them. In 
partic~lar, none of the White H9use OfficG SGEs and consultants 
were paid. Defs 1 Disc. Resp. at 18. (Ali:hough we have not 
revealed it, I also understand that none of the audit, consumer 
or outll-each group members were paid eithe:t~~) The Times' 

3 

.. , 
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assrrtion (Oct. 21) that we. argued_. tha~ the White House ~~icl not . r-·,\. 
"know how :much consultants were pa1d" Hi oomplertely fal~,e. r-

'l'he defendants have noJ reveal·e:d pttyroll records of\ :those 
who 'liiTere paid, arguing th..at 1~he amount of pay was irreleva t. 
Def~' Disc. Resp. at 19; Defs' compel Opp. at 16-17. we ass~-~ 
tha~. HHS has payroll records'\ for the SGEs and consultants they 
reta1nedJ. although we have n?t seen then1. We also assume that 
HHS\has records ·reflecting payment to the HHS contractors whose 

.Ser'Vjices Were used on the working group. It must be noted, 
however, that many of these 6ontractors had. preexisting contracts 
with!

1 

HHS to perform consultiryg services. The amount paid to the 
conbractor (such as Georgetown) would reveal nothing about how 
much\ Georgetown paid its emp]oyee or subcontractor tasked with 
work:i.ng group business. simillarly, we assume that OJ?M, Commerce 
and boD have payroll records.\ The OPM contractor only worked two 
hours. commerce hired its three contractors for the working 
group and payments under the bontract. shc::mld be e.asy to get from 
commerce. The DoD contractor\, in co.ntra:!:lt, was an employee of 
Rand) who had a ·contract to do a study f~:>r DoD. Defs' Disc. 
Resp~ at 27. ·DoD is very unlikely to have any record of payment 

I' . 

to th1:: ::::::~t::: pe~anent federal emplOyees were paid their 
usual government salaries whi~e they did workinq group work. 
Presuhnably, their agencies maintain their payroll records, but 

I I i they ~vould not reflect the deg\ree to wh c:h the employee worked on 
the IWG. 

~n short, the Times' allegation that we admitted that the 
.IWG f~iled to keep accurate pahrroll r.ecords (Oct. 21 article) is 
inacc*rate. we said nothing oif the sort_; we said that such 
records were irrelevant. Most\ of the SGE;s and consultants, we 
disclosed, were not paid in any event. · 

\ \ . 
4. Expense and Travel V~uchers 

\ . . . 

W:ith regard to non-t:ravel\expense vouchers, defendants 
argue~ that such information is irrelevant. Defs' Disc. Resp. at 
19. N

1

onetheless, defendants d~sclosed that the HHS SGEs and 
consulfants were not reimbursed for non-travel expenses. 
Although we have said so in ou~ discovery response .r we do no·t. 
believe that the White House Of\fice SGEs were reimbursed for non~ 
travel\ expenses either·. Plaintiffs have _:not directly pressed for 
expense vouchers and nothing was said about it at the hearing. 
The :t,itne~ suggestion (October 21) that we admi.tted that we · 
failed\to maintain accurate expense records is flatly wrong. 
Non-tt·~vel expense material has\ not been an issue so. fa:r. We 
frankl~ do not know how the permanent fed~~ral employees were 
reimbursed {if at all) if they paid for faxing, xerox, cab fa:res 
etc. out of their pockets on IWG business. 
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Nor did defendants at any time state that we failed tb Jg 

:mai,
1

ntain · accurate travel vo~J.Chers: ·To the contrary, defend().nts ..t 
revealed that 17 HHS SGEs were reunburse:d for travel expenseS, and ~ 
the\ conditions under which they could 'be reimbursed for such , ~·--~ 
expenses. Defs 1 Disc. Resp .1 at 19. · We have not seen the HHS 
tra*tel records, but we are ~easonably confident that they have 
bse~ maintained and can be accessed fait·ly easily. We're sure ·-
that the HHS travel records \are no less accurate. than travel 
rec6rds that agencies mairttaJin for permanent employee travel. 

Moreovel:', in our Octobe~ lB letter to plaintiffs' co~nsel, 
we ]isted each White Rouse Office SGE who had received 
rein~burseznent for travel. and\ the dates of their travel. The li.st 
is sho:ct beca1..1se few White House Office SGEs received government 
reitrlbursement for travel. As we said in the letter 1 a slnall 
numb1

1

er o.f vouchers may yet b~ sttbmi tted, but, as of now, the list 
is accurate. Andrea Rutledge has the travel vouchers up which 
her b·taff created the list we provided~ . . 

I h · I · · h th th Wh. In s o:rt, the 'I'l.lnes' assert~on t at we argued at e l.te 
House did not know 11 if travell expenses w~~re reimbursed" and that 
trav~l records were inaccurate (Oct. 21) is completely false. 

5 • Minutes and Agendas\ · 

We argued that minutes ahd agendas should not be 
discoverable because they wouiLd contain the substantive working 
group information that plaintiffs seek on the merits. Defs' 
Disc ·1 Resp. at 14; Defs' compel Opp. at t'i -a 1 ·12 -14. We repe.ated 
this point in our september 18 letter to plaintiffs' counsel and 
in Co\urt. . ·. I . . 

Moreover, vre revealed that there was no requirement imposed 
that \the working·qroup oreate\agendas and minutes. See Tarrney 
Decl. (attached to Defs' compel Opp.). Indeed, when the court 
ruled on Ma~ch 10 that the rwci ~as not subject to the FACA, the 
court disposed of any possible legal req;o.irement that minutes and 
agendas be created. I · . . 

I . . . 
. In the September 22 letter to counsel, we reported on the 

result of a review of a sUbstantial portion of the IWG documents. 
That ~earch revealed that very\ few of the thousands of WG 
meetings were preceded by an agenda or followed by minutes. Of 
those \that existed, only a few\ mentioned the names of even one of 
the attendees. We prov"ided plaintiffs an index of those · 
docum~\n ts . · · 

The Times states that the IWG did no·t 11 keep 11 minutes and 
agenda1s. The committee seems to have construed ''keep" to :mean 
11 preserve." We are not a'llrare that any ag~~ndas or minutes have 
been de:stroyed. They simply w~re not created in the first place. 
There was no legal ~equirement to do so. As we explained, to . 

5 
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have imposed the reqUirement. would have substantially inte\rfered f£ 
with the working groups' ab i1 i ties to de:. their work. No:t:" ~as.· . ,-~~ 
th~re any practical need for agendas ancl minutes. ~ <' 

\. The Times reports. that\ our papers reveal that we cannot 
conclude what each pa:t"ticipant on the wo·rking group did. At ... 
bot1tom, that's true. There \ &re few minutes and agendas~ It is 
pos1sible to look at each participants' documents, but their 
subkissions to Terry Good cqntain material that was both created 
and\ received. The result of the wo:t·king group process wet~e the 
tolllgate papers and briefing books, collaborative efforts. There 

· is ho documentary record thalt reflects '.o~ho attende.d each of the 
thousands of IWG meetings, what each attendee did at each :meeting 
and\the degree.to which each\ had a-hand in writing each working 
gro~p document. Does Congress have a record of who participated 
in ~ach meeting dealing Tt-!ith\ a piece of legislation, what 
suggestions each offered at ~ach meeting and how each contributed 
to ~he end product? we doubt it. . . . I . . . 

. 6. ~tatus, LQcation and Inventory of Documeqts 

The Committee. asks whet~er the Whita House or Justice 
Depa,rtment knows · of the stat~s v location and inventory of the IWG 
docutnents. There certainly is no inventory of the IWG documents. 

I 
. I . 
A large volume of the It*G documents are in the Office of 

Records Management. Its dif:Dicult to esi:;imate the percentaae of 
I I . ,. 

workin9 group materials over \there, but v7e.'d guess ~a.ybe a third. 

I rra Magaziner' s office has a substantial body of t-torking 
group documents, including th~ final tollgate and briefing 
p~eh. . · · · · 

\The remainder of the IWG doc~~ents are still in the hands of 
form~r participants in the rw~. In July, Terry Good sent a 
letter to each requesting the~r documents back. somewhat less 
than \half responded; some said they did not have any, some · 
retunned their documents and few requeste!d permission to keep 
them as they were still working on health care related issues. 
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