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MEMORANDUMN
DATE! January 10, 1993
TO: John Holum
FROM: Tom Karr

SUBJECT: Potential Challenge to Standards of Behavior Focusing
avior’ ect o and Disc ine.

This memorandum addresses the constitutionality of
potential~military standards of behavior which, if implemented,
would include restrictions af‘behavior based on the behavior's
effect on good order and discipline. The implementation'of such
standards c¢ould lead to instances of application targeted at gays
and lesblans -- for example, harrinq public displays of affection

where it could be disruptive because of the environment in which

it occurs, such as kissing between homosexuals at an NCO c¢lub.

DISCUSSION

~I. Reviewabilitv

Any adverse action taken against a member of the armed
forces, of the basis of the kind of behavior described above,

would almoest certainly be reviewablefin a court of law. Under

“the pravaxling test, set forth in g;__gﬁ_gi_gggmgn 453 P.2d4 197

(5th Cir. 1971), internal military matters may be revxewed if the
plaintiff alleges violation of the Constitution, a federal
statute, or a military regulation, and exhausts intraservice

remedies. ongawmaeggpg,ggQg;;gandardffremigwabi1ity depends upon
L " “Mys;k;:- FE Lo "": - Lo T e -'\' «\ -
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(1) the nature and strength of the claim, (2) the potential
injury to plaintiff if review is refused, (3) the extent of -

interference with military functions, and (4) the extent to which

‘military discretion is involved. Id. at 201-02. See also Watkins

g;_unigﬂijﬁgggﬁLﬁgmx. 875 F.2d 699, 705 (9th cir. 1989) (en
banc) , gert. denied, 111 S.Ct. 384 (1990). 1In general, federal

_courts have reviewed cases where plaintiffs claimed

unconstitutional discrimination against them by the:armad
services on the basis of homosexuality (most coften evidenced by

homosexual acts). Se¢e pages 4-12, below.

II. Equal Pretaction Analysis

Because the standard of 5ehavior enviqibned here would
appear to apply to public disﬁlaysfof affection by homosexuals,
and not;by heterosexuals, c¢laims challenging such actions would
most likely brought under as equal protection claims under ﬁhe
Fifth Amendment. See Bolling v, Sharpe, 347 b;s‘ 497 (1954)
(holaing that the equal protection‘claims brought againgt the
federal government are cognizable under the Fifth Améndment}.

A. ta view

Any claim by a member of the armed services arguing
thaﬁ he or she was discriminated againgt due to sexual

orientation or homesexual conduct should be judged under the

lowest standard of revieﬁ,vthe rational basis test. See Ben=
ahalgm_m&*Ma:gn 881 F.24 454, 466 (7thwcir~ 1989), cert. denied,

N

DC1=147693.V1 01705793
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484 U.8. 1004 (1990)(h0mcsexuallty not a suspect classificat 4

High Tech Gays v. Defense Indus. Sec. Clearance Office, 895 F.24 = -
563, ‘571=74 (9th Cir. 1990). Under this test, the military’s

Qodwggg V. Qn;;gﬂ ﬁtg;es, 871 F.2d 1068, 1076 (Fed. cir. 1989),

‘ gg;;; denjed, 494 U.S. 1003 (1990), citing City of g;gbgrng .
Clebu ;gg Living ggnte;, 473 U.S. 432, 441-42 (1985). The Ninth
Circuit, however, has noted that the review to be taken in such
cases is an Mactive" rational review, looking to see "whether the
government had established on the record a rationai basis for
discrimination." Pruitt v, Cheney, 963 F.2d 1160, 1166 (9th Cir.

1992), citing Cleburne; Buttino v, FBI, 801 F.Supp. 298, 307
(N.D.Cal. 1992).

Beyond applying the rational review étandard, federal

F.2d at 466; Berg v. Clavtor, 436 F. Supp. 76, 80 (D.D.C. 1977),
vacated on other grounds, 591 F.2d 849 (D.C., Cir. 19%8) (noting

the "extreme deference appellate courts have steadfastly given

military procedures which were subject te constitutional
attack"); ngllg;_g&_ﬁ;gggggg;ﬁ, 632 F.2d 788, 810 (9th cCir.

1980) ("constitutional rights must be viewed in the light of the
special circumstances and needs of the armed forces"). Thus, for
example, in Woodward, where the court upheld the a discharge made
pursuant to the Navy's pallcy on nemosexuality, the court notad

ISl S et G NG

that “[a]peaial de-afkncé*ﬁuat be given by a ccurt to the

DCl~147493 .V‘l 01/051’93
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military when adjud1cating matters involving their decision Qq

mpesitionjand the like, and a court should
not substituté its views for the “conside:ed professional
- Judgment" of the wilitary. 871 F.2d at 1077, citing, inter alia,
-mﬂe_in_bgggﬂ, 475 U.S, 503, 508 (1986); and Roster v.
Goldberg, 483 U.S. 57, 65-66 (1981).

To summarize, any attack on the constitutionality of

the potential policy discussed above will be scrutinized under

B. t on

The courts have generally found various arﬁed services’
policies on homesexual conduct, or even homosexual orientation,
were sufficiently rational to pass constitutional muster. 1In
Ben=-Shalom, for example, the court upheld the voiding of the

reenlistment of an Army sergeant who was an avowed lesbian. She |

: The Pruitt court gave as an example of the requisite

record evidence the material proffered in High Tech Gays. See
963 F.2d at 1166. In High Tech Gays the military had presented
affidavits and expert testimony supporting its contention that
the KGB targeted- gays in the&defense~security field. See 895
F.2d at 574-78 ' '

DC1-147693.V1 o ) 01/05/93
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had been separated from the service in 1976 on the basxs of h
~sexual orientation; the Army’s efforts to deny her subseguent -
reenlistment, again on the basis of her homosexual status.?

The Saventh Circuit held that "the Army satisfies [the rational
basis] standard without any difficulty," as its regulation

"clearly promotes a legitimate government interest." 881 F.24 at
464, 465. ‘The court, in its limited explanation, reasoned that‘

to overturn the regulation "‘will have a disruptive:effect upon
military discipline’." Id. at 465, gquoting Watking, 875 F.2d at

736 (Hall, J., dissenting). See also Steffan v, Cheney, 780

F.Supp. 1 (D.D.C. 1991)(bar on homosexuals’ in Navy did not

violate equal proﬁection).

kIn an early equal protection challenge to a discharge
. for homosexual conduct, Hg;ngggx_g;_ggg;gggzx_g:_gxﬁx, 641 F.24
1376 (9th Cir.), cert. denied, 454 U.S. 864 (1981), the Court
upheld the cons;itutionality of se;ectivg use of Article 125 va
the Uniform Code of Military Justice (which bare béth opposite
and same sex sodomy) against homosexuals. Applying g hiqhéf
level of scrutiny than the rational basis test, the éourt held
that the government had a compelling intarést in maintaining a
sﬁrong military force, and adopted the Beller court’s judgment
that "those who engage in homosexual acts severely'cdmp:cmise the.
government’s ability to maintain such a force." Id. at 1382,
Consequently, the court held that the selection of homosexual

: ‘The trial court had also rejected the Army’s contention
that Ben=-Shalom’s acknowledgement of homosexuality constituted
reliable evidence of propensity to. engaqe~in~homosexua1 conduct.
See id. at 458. :

DE1-147693.V1 Iy e ' . S 01705793
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acts for Article 125 prOSEGHtlon bears a substantial relatlo
to an important governmental ‘interest. 1Id.; ggg_glgg Rich v. B
Secretary of the A;mx, 735 F.2d 1220, 1228 (10th Cir. 1984) (Army
policy of excluding homosexuals valid in liqht of Army’s
demonstration of a compelling governmental intefest in

maintaining the discipline and morale of the armed forces).

Later, in Dronenburd v. Zech, 741 F.2d4 1388 (b.c.cir,),
reh’g denied, 746 F.2d 1579 (D.C.Cir. 1984), the District of
Columbia Circuit, per Judge Bork, upheld the discharge of a
officer who admitted that he was a homosexual and that he had
repeatedly engaged in homosexual conduct in a barracks on base.

The discharge was made pursuant to SEC/NAV Instruction 1900.9C,
which provided that

[a]lny member [of the Navy] who solicits, attempts or
engages in homosexual acts shall normally be separated
from the naval service. The presence of such a member
in a military environment seriously impairs combat
readiness, efficiency, security and morale.

741 F.2d at 1389, The Court held that this regulation plainly
had a rational basig, writing: o '

The effects of homosexual conduct within a naval or
military unit are almost certain to be harmful to
morale or discipline. The Navy is not required to
produce social science data or the results of
controlled experiments to prove what common sense and
common experience demonstrate. This very case
illustrates dangers of the sorts the Navy is entitled
to consider: a 27-year-old petty officer had repeated
sexual relations with a 19~-year old seaman recruit. . .
. Episodes of this sort are certain to be deleterious
to morale and discipline, to c¢all into question the
even~-handedness of superiors’ dealings with lower
ranks, to make personal dealings uncomfortable where
the relationship is sexually ambiguous, to generate
dislike and disapproval among many who £ind
homosexuality morally offensive;-and; it must be said,
given the pow4f§ ot” ﬁflztary supqggors over their

M1-14769% Y1 I D1/05/93
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inferiors, to enhance the possiblllty of homosexual
seduction.

;g at 1398, Quoting other portions of the regulation, the court
concluded the Navy policy requlr;ng discharge of those engaglng
in homosexual conduct served 1egitimate state interests, such as
maintaining discipline, good order and morale; fostering mutual
trust and confidence among service members; insuring the

' integrit§ of the system of rank and command; recruiting and
retaining members of the navél service; and preventing breaches

of security. Id.?

In Woodward, a Navy officer was released from active
dquty (and later passed over for promotion) after informing the
Chief of Naval Personnel that "I am, and have been, since I

became sexually aware, primarily homeséxually oriented. . . , I

' similar reasoning underlies Beller, where a substantive
due process claim was brought against the Navy’s regulations on
homosexual conduct. Using stricter scrutiny that the rational
basis test, see 632 F.2d4 at 807-10, then-Judge Kennedy found.
"multiple grounds for the Navy to deem this regulation.
appropriate for the full and efficient accomplishment of its
nission." Jd. at 811. He wrote, "(t)he Navy can act’ to protect
the fabric of military life, to preserved the integrity of the
recruiting process, to maintain the discipline of personnel in
active service, and to insure the accaptance of men and women in
the military, who are sometimes stationed in foreign countries
with cultures different than our own." Jd. He also acc¢epted as
based in fact the Navy’s concerns of tensions between homosexuals
and servicemen who detested homosexuality. It wrote that

the Navy could conclude that a substantial number of
naval personnel have feelings regarding homosexuality,
based upon moral precepts recognized by many in our
society as legitimate, which would create tensions and
hostilities, and that these feeling might undermine the
ability of a homosexual to command the respect
necessary to perform supervisary duties.

Id. at 811,

1+147693.V1 01/05/93
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do, and‘vill ;ontinue to, associate with other homosexuals.”
F.2d at 1068. He was subsequently discharged when hig six«yéar
term of service had been completed. The Federal Circuit held
that the Navy’s application of its rule against homosexuality to
Woodward’s homosexual conductﬁ did not violate equal protection.
The court concluded that the Navy’s policy on homosexuality ié
_raticnally related to a permissible end, liberally citing

Dronenburg’s reasoning. gSee jd. at 1076-77. f

2.

Recently, at limited number of courts have rejected
many of the justifications which other courts said provided a
rational basis for regulaiing homosexuality. In Pruitt v.
Cheney, plaintiff Dusty Pruitt had;attained the rank of captain
in the Army. She left duty to seek ordination as a Methodist
minigter, but remained a reserve officer, and was notified that
she would be elevated to the rank of major. Shortly before the
promotion was to go through, however, Pruitt admitted in § QQ§
Angeles Times article that she was lesbian. 963 F.2d at 1le2.
There was no record evidence of her engaging in homosexual
conduct. JId. at 1163. Nonetheless the Army, based on her

admission of homosexual status, withheld her promotion.

$ The Court noted that Woodward had also said that he .

"was attracted sexually to, or desired sexual activity with,
members of his own sex," and that "since he knew no ’gay’ ,
officers he sought the company of ‘gay’ enlisted men." The Court
concluded that "[{w]hile acte of sodomy have not besen expressly
admitted by Woodward, in view of the above we need not address
the factual situation where there is action based solely on
"gtatus as a Qersonlzgth a:ggggggxuaimerientation.“ Id. at 1074
n.s. A i DR S

IR & e - Coat )

DO1=14T693. V1 01/05/93
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of Pruitt’s equal protection claim. The Court disiinguisheﬁ its N

earlier ruling in Beller on three grounds. First, it noted that

Beller inveolved military discharges based upon homosexual conduct

not status. Second, the court noted that, unlike in Beller, in

the case before it there was no record evidence setting forth the
_rational relationship to a government interest. Third, the court

noted that Beller involved a substantive due process gquestion.?
1d. at 1165, ‘

Finally, and more importantly, the court held that the
primary justification which the military gave for its policy in
Beller had subsequently been ercded by the Supreme Court. The
Pruitt panel noted that the Navy in Beller had proffered as a
justification its concern over tenéions between known homosexuals
and other service memberé who "despise/detest homosexuality."

Id. at 1165, citing Beller, 632 F.2d at €11. It responded:

4

s This ruling, however, ignores the fact that the same
test is ultimately used in both substantive due process gnd equal
protection cases involving homosexuality. Courts hearing
substantive due process cases inquire if a fundamental right has
been infringed, but in egual protection cases look to whether the
group being discriminated against is a "suspect classification.V
However, for both non-fundamental rights (such as the right to
engage in homosexual conduct) and non-suspect classifications A
(like homosexuals), courts then apply the rational basis test to
see if the regulation is constitutional. Thus, while the Pruitt
court correctly noted that Beller was a substantive due process
case, it failed to observe that the rational basis test should
have applied there as well, so that this was not a valid basis
for distinguishing Beller (in fact, Beller applied a higher level
of scrutiny that the rational basis test utilized in Prujtt. See
note 3, supra). Pruitt likewise failed to note that Hatheway was
an equal protection case, where the.court.upheld the regulation

despite applyinqvg"hfﬁhgfﬁféﬁéilo‘* ¢ tiqy't§ it.

D1-149493. 71 J k€ CTEBRARYPHOF, ‘o 01/05/93
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To the degree that Beller may thus have rested on
prejudice of others against hemosexuals themselves ~
rather than on dzsapproval of specific acts of criminal -
conduct, its reasoning is undercut by Palmore v.

Sidoti, 466 U.S. 429 (1985) [,where] the Supreme Court

struck down a denial of custndy of a child based on

social disapproval of the interracial marriage of her

mother. In so ruling, the Court said: "The

Constitution cannot control such prejudices but neither

can it tolerate them. Private biases may be outside

the reach of the law, but the law cannot, directly or
“indirectly, give them effect." JId. at 433. . . . This
principle is not confined to inastances of racial

discrimination reviewed under striect scérutiny..

Cleburne, 473 U.S. at 44s8.
963 F.2d at 1165. The Court distinguished Hatheway, Dronenburg

- and Rich as (1) relying on a holding in Beller which was
"undercut” by Palmore, and (2) involving cases of homosakual
conduct, rather than status., See 963 F.2d at 1165 n.4. The
Court also noted that the Woodward court, which had relied in
part upon Beller, had failed to consider the effect of Palmore
and Cleburne on Beller’s reasoning. Id.° The panel remanded
the case to the trial court to allow the partigs to develop a

record on whether there was a rational basis for the regulation.

Some support for the Pruitt’s reasoning can be found in

Judge Norris’s concurrence in the Ha

There a majority of the full Ninth Circuit held that eguitable
estoppel principles barred the Army from revoking plaintiff’s
security clearance in 1979 based upon admissions of homosexual

conduct which plaintiff made in 1968 and which the Army had twice

¢ Pruitt, however, failed to discuss Ben-shalom, which
was also a post-Palmore case, - ar and._which-algo-invelved c¢hallengeas
to regulations bag}“fnpoﬁ éaxual orxentatién rather than aanduct.

DO1-147693.V1 SR € 01/08/93
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before considered and taken no action upon.’” Hewever, Judge 2

Norris (joined by dudge Canby) opined that the revocation "
vielated efual protection, too. 8785 F.2d at 711~31 (Norris, Jes
‘concurring). He distinguished Bowers v, Hardwick, 478 U.S. 186
(1986) (where the court held the criminalization of homosexual
sodonmy did not offend due proceés) on the ground that Hardwick
_involved conduct, whereas Hatkins presented an "orientation
case." Id. at 717. He added that Bowers involved é question of
substantive due process, not egqual protection, gee jid. at 716 and
‘n. 9, and‘applied the strict scrutiny equal protection test. Id.
at 718-20.° He wrote that the Army regulations failed this
test, proffering the same argument, based upon Palmore and
Cleburne, that would later serve as the basis for the helding in
Pruitt. See jd. at 729-30. Notably, in Ben-Shalom the Seventh
Circuit rejected Judge Norris’ analysis. Sae 881 F.2d at 465.

Finally, a lower court recently held that "the Navy’s

regulations, which mandate the discharge of all homosexual,

7 This en banc opinion was only the latest, and narrowest
opinicns the Ninth Circuit has issued on watkin's claim. In
- . Army, 721 F.2d4 687 (9th Cir. 1983), a
panel rejeated the eatappel claim later approved by the full
B = -6 sg Army, 837 F.2d 1428 (9th Cir,
1988), Judge Norris issued a panal opinion holding the Army’s
regulation against homosexuality applied to homosexual status
rather than conduct, and violated equal protection, applying a
gtrict scrutiny test. This opinion was amended at 847 F.2d 1329
(9th Cir. 1988), and was later vacated by the a2n bang opinion. .

8 In using strict scrutiny, Judge Norris departed from a
multitude of earlier cases using the rational basis test, which
was also the test adopted in Pruitt. See pages 2-3, above; gee
also Padula v. Webster, 822 F.2d 97, 103 (D.C.¢ir. 1987) (applying
rational basis test to challenge to FBI policy excluding persons
who engaged in-homosexual conduct stating that it was following
Bowers v, Hardwick

¢ ﬂﬁ“m f'"’“’t
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service members of the basis of their sexual status® vxolated
equal protection because the Navy (which had its pleadings N
stricken by the court) showed no rational relationship between -
the regulation and its purported objective. See neigholg Vs

fense, 1992 WestLaw 383351 at 3

3.

| ' The constitutionality of the contemplated policy (i.e.,
barring on-base kissing or other public displays of affection by

homosexuals) may hinge on whether such acts are deemed homosexual

conduct rather than merely reflecting homosexual orientation.
Courts appear to agree that homosexual ¢onduct can be banned by

the military. See pages 4-8, supra; cf. Pruitt, 963 F.2d at
1165.

While the activities the contemplated regulation
addresses clearly are forms of behavior, it is less clear that
they constitute "homcsexual conduct" as that term has been used
In the relevant cases, "homosexual conduct® typxcally refers to
homosexual carnal acts. Indeed, Judge Norris in Watkins noted
that the underpinnings of the rule that ﬁhe rilitary can ban
homosexual conduct draw upon Bowers v. Hardwick, where the
Supreme Court held that the criminalization of homosexual sodomy

did not violate any fundamental rights. See Watkins, 875 F.2d at

s The court also held that this regulation constituted a
bill of atcainder~1n violation ofLArt -AmSection 9 of the

DCI-1476893.9) 01/D%/%3
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716 (Norris, J., conburring), citing Hardwick, 478 U.S. at 1§§§2m,
96. However, as the district court noted in High Tech Gays, B
"gggggigg doez not hold, for example, that two gay people have no
right to touch each other in a way that expresses their affection
and love for each other." SQQ 668 F.Supp. 1361, 1370 (N.D.Cal.
1987), aff’d in part, vacated in part, 895 F.2d 563 (9th Cir.

.1990) Thus, te the extent Hardwick'’s reasoning pfovideé the

. support for the ban on homosexﬁal acts, it may nat:apply to

the non-carnal acts at issue here.

Moreover, it is possible that a court could find that
banning such non-carnal homosexual acts, even if limited to off-~
base circumstances, would amount to a distinction based upon
sexual orientation. Judge Norris intimated as much in his
Watkins concurrence. There he nutéd the Army’s detiniti#n, and
relied partly upon it in commenting that

[(w]ith all the acts and statements that can serve as
presumptive evidence of homosexuality under the
regulations, it is hard to think of any ground for
inferring homosexual orientation is not included. :The .
fact remains, however, that homosexual orientation, not

homosexual conduct, is plainly the object of the Arny’s
regulations.

87% F.2d at 715 (Norris, J., concurring). Also, if the policy,
or its application, does not proscribe similar public displays of

1  current Army regulations, by defining "homosexual acts"

as any "bodily contact between persons of the same sex, actively
undertaken or passively permitted, with the intent of obtaining
or giving sexual satisfaction, Army Regulations 601-280, €2~
21(c), already cover most of the acts which might fall under the
contemplated regulation (a notable example is that the existing
regulation would not cover non=-contact dancing between service
members of the-same-sex), Asggggglywathenﬂservicea have similar
definitions of whagéébnsﬁffntes ‘a "homossxu%l act. "

DO1-147693.V1 J 01/08/9%
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heterosexual women kissing each other on the cheek in greeting, -
of two straight males hugging), it may be susceptible to a
characterization that although it iiterally applied to acts, its
invocation in reality turns on homosexual status. of»course, a
.difference in implementation that is deemed to be based on sexual
. orientation would be more susceptible to an egual péotection
challenge. See Pruitt, 963 F.2d4 at 1165; Watkins, é?SIF.zd at
717 (Norris, J., concurring); Meinhold, supra.

Moreover, regardless of whether the contemplated policy
is deemed to regulate homosexual conduct or sexual orientation,
the courts appear split on whether the reasons which the armed
services would likely proffer for justifying its policy suffice
under the Constitution. The conte&plated policy, as understood
in this memorandum, aims to preserve morale, good order and
discipline., The policy’s animating concern would be that
allowing homosexual public displays of affection in certain on-
hase settings would cause unrest among service membera who find

homosexuality immoral or o¢therwise disapprove of homosexuallty.

Such a rationale would be accepted by some courts. The
- Supreme Court held in Hardwick that community notions of morality
were sufficient to provide a rational basis for a statute. Ses

478 U.S. at 196; gee also Barnes v. Glenn Theatre, Inc., 111
S.ct. 2456, 2468 (Scalia, J., concurring)(noting that in Hardwick

DC1~147693.V1 , iji CLINT 01/05/93
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"[m]oral opposition to homosexuality . . . provided the rational”

basig®) .t

However, the Pruitt court squarely rejected this
approach. It termed any moral opposition to homosexuality a

"private bias," adding that under Palmore "(plrivate biases may

_be outside the reach of the law, but the law cannot, directly or

indirectly, give them effect." 963 F.2d at 1165.%2 \gee also

U pikewise, in Steffan, the court held Navy regulations
against homosexual orientation did not violate equal protection.
The court cited as a rational basis for the regulations
Department of Defense Directive 1322.14 (January 28, 1%82), which
provided (insofar as it related to sexual orientatzon) that

[t1he presence in the military environment of persons
who . . ., by their statements, demonstrate a

propensity to engage in homosexual conduct, serious
impairs the accomplishment of the military mission.

The presence of such members adversely affects the
ability of the Military Services to maintain
discipline, good order, and morale; to foster mutual
trust and confidence among service membersg, to ensure
the integrity of the system of rank and command, to
facilitate assignment and worldwide deployment of
service members who frequently must live and work under
close conditions affording minimal privacy: to recruit .
and retain members of the Military Services; to
maintain the public acceptability of military sarvice,
and to prevent breaches of security.

780 F.Supp. at 10. The court Pruitt as stressing the lack of
evidence in the record demonstrating a rational basis for the
offending regulation, while the Navy, by submitting the DOD
Directive in Steffan, provided an adequate record of the rational
basis. 8See id. at 11 and n. 20. The Steffan court also took
judicial notice of the high incidence of HIV-positive men in the
gay community, holding that the exclusion of homosexuals to
further the health and welfare of the military was also
sufficient justification. JId. at 13-16.

12 Pruitt also to observe that Hardwick was decided after
Palmore. Thus, to the Hardwick’s ruling that the morals of the
community gan provide a rational basis conflicts with the Palmore
holding that such private biases. .cannot-provide a rational basis,
one might axpect t‘if' i argument ﬁo prevail.
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Buttina, 801 F.Supp. at 307 (following Pruitt). Under this
reasoning} such "moral® opposition cannot be a :ational basis for -
the regulation. Likewise, while the‘eontemplaﬁed policy would -

also serve to protect homosexuals from resulting harassment by
homophobes, homosexuals could argue that the proper response to

such harassment is invocation of the standard procedures for
_punishing harassment. To guard against potential harassment by
proscribing the homosexual conduct that would triggér it, albeit

a nobly intended policy, would again impermissibly cater to the

biases of service members who are hiased againét homosexuals.

CONCLUSION

~ The weight of ﬁrecedent favors upholding the ‘
contemplated policy in the face of -an equal protection challengé.
‘Tb the extent the policy can be 1mple£ented to regulate conduct
rather than o:ientation, it should pass muster, as the courts
have upheld regulations targeted at homosexual conduct (although
those cases, unlike the policy here, addressed homosexual carnal
acts). If the policy has elements that can be said to apply
solely to sexual orientation, without regard to homosexual
conduct, it would stand on less solid ground. Even the banning
of homosexual orientation in the military, however, has been held
to meet the rational basis test by some courts, and the weight of .
precedent alsc posits that moral opposition to homosexuality cén

provide the ratiocnal basis for such regulations.

It is cnnceivable, however, that a court could find the

contemplated éolié!/ﬁculﬁ”%iolate aqual prétection. There are

01/05/93
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plausible arguments that such a policy could be deemed to be
based on orientation, not conduct, and courts recently reachiﬁg‘ -
this guestion héve largely held that disiinctions based on
homogexual orientation violate the equal protection guarantee.
These courts, chiefly found in the Ninth Circu;t, reject moral
opposition to homosexuality as a rational basis for regulation.

. Their rule, extended to its logical limits, might also find a
policy that regulates non-carnal homosexual conduct violates
equal proﬁection, if its jﬁstification is the antipathy of
service members iowards homosexuals. While this rule has not
been invoked outside the Ninth Circuit, and seems to conflict

with other precedent, other circuits may choose to adopt it.

. T.J.K.
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