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ABQYMIN'l'S 

x. Tha diat~Lct oou~t erroneously found that the 
II&Rual axcluaion polio,, 11 it ax&atad when plaintiff wa1 

cU. rohnJ!'Q'*«!., 4mpr£vact plaintiff .of tM. proteotton of the lqual 
Pl" taction Clauaa of the rtfth Amanc!mant1 · . 

· ~~I. Tha order of tha cU.st:riot court :L• atHlTlllY broad and 
x-a aae •erioua ill'l.lea ccno•Z"n:l.ng the 111paration of power• and 
ju 1cial interven~Lon in the M&nagamant of ·tha m1l1~ar,v, and 
mi .~~tll'Y pes:oaonnel deciatona. 

~,t. Th• dL•tttct court fei1•4 to ~uira tha plaintiff tc 
ax auet his a4m1n1•tr•tiva remad1•• before tha so•~ tor 
eo raot.t.on of Naval Raoorda (BONR). 

Statement at rogtg 

Pla£ntiff, Volker k•£th Meinho~~~ 11 an Avt•tton Ant1M 
Su marLne W~fare Dp•rator (AWl), a f1ret olaaa »•tty office~ in 

· th ,. · u. 8. N•''Y. · On May· 1 g; · 1992 ,. · he eppeera4 .. on·"" ABC·· Wot:ld .. -Nba 
To igh:t" and (!ecl•red, "Yea, ·x am .in tact gay." AI • :r••ult, on 
Ma ao, 1992, p1aLn~tff'e commanding off1oa~ notifie4 him that he 
wa 1't1ein; aona:l.l!ared tot an admin.tetrativa cU.soharge from the 
na a1 •~ioa by reaeon o! homoaaxua1!ty aa evtdanc•~ by you~ 
4e .laratic.n of being homoieKual • _ •. • ", • 

on June 29 and 30, 1sasa2, an admini•tz'ative aeparat1()n boat'd 
C'JO vanecS.. l•fter the .p:raaentat:ion o! avLdenoe from both parttls, 
th board fovn4 that p1aint.tf! wa1 • homo••xual, and reoomenrSed 
hi separat~.on with an honorable 4iaohar;e. Plaintiff waa 411-
ch t'QIICS fJ.""om the nav•1 aaxov:l.ce on Auguat 12, 19g2. 

On October S, 1ee2,. without p~r1u1n; hi• adminietrativa 
r t!.i.•a b~~tfo~ the BCNR, plaintiff comm•noed th:l.l action, 
raieing the followin; allegat1ona: 1) that there war• prooedural 
def ot1 in hie ad~ini~trative ••parattQn praoeedingl' 2) tha Navy 
wae.aatoppad from commancin; the prooaa4in;ll 3) the Department 
of .afenaa homoa•xua1 •xcluaion policy amounted to a bill of 
att :Ln,derl en4 4) t:htt axolua:t.on policy vtolatad hi• r.t;ht to 
•qu 1 prot.agtion of the law. AI an adj'l.lnot to hil oompla.tnt, 
pla nt;iff mc1V1CS foz: a pre11m1nal"y .t.nj\lnat.ton to enjoin cSefcmdant• 
"f.r aontinutnr~ to eepe:ra'ta Plaintiff tram the Navy." 
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On October 22, 1~e2, tha d1atrict court denied ~~~ 
. w..ta application for • •tar ot proot841nga r-ncS.tlliJ.~IQiJ.I~iWiNJ 
6 Buptemll ocu:r:t aotton in 2ru!tt: l· Qh•nu, 91SS F.2d 1160 (eth 
cr.' lVtl), gst. 4•nia4; _u.s. _, 113 s.ct. 655 (1e82). %n 
a c!lition, the court ·denied 4efend.ant' •. alta:rnativa motion for a · 
S •diY axt•naion of tima to raapond to pleintiff'• 3'•page 

ruorem4um ot law in suPport of the motion tor praliminar, 
i junation. , 

Pafendan~ filed • motion fo~ lumm&zof ~u~;ment and a 56~pa;a 
r~naum of law and an oppoattion to platntiff'e mot£on for 

~.1m.tnary £n~unotion, Upon aaarning that it• bttaf exoalldacS 
local 35-pa;a limitation, dafendant filed, en Nov~er 5, 

2, an aa ;•rt• appliaat£on to exceed ~he local pa;a 1tmitaw 
ti , on tha same date, plaintiff filed an I& ;•rta motton for a 
=o .tinuanoe of 4ofoncSant'• motton fo~ summary judgment an~ rt-
qu •ted that defendant'• b~tef be atriokan fo~ txceeding the 
1 al pa;e lLmitaticns. 

· av o~d11r dated Noveft\ba:L" 61 lie:a, tha court Ol"da:red csatend- . 
an '• mamcr•ndum atrtoken, granted plaintiff'• MOtion for a ~·· 
1 Lna~ indunction, and ordered plaintiff to be rainatet•d in 
th N•Vl'• the court took thaae aot.t.on1. w~thout oonc!\.tCting a 
he r:l.n;, andl without a:-eachtno any :ftn4in;• o:! ta=t o:r oonelua:l.ona 
Qf law, · · 

D~etJn4anta than sou;ht reocnatdarat1.Qn and noticed an appeal· 
·· · · ···to· the Ninth·~Lroutt-. -· I'M'"·c:U.atr:Lct' ·oouzot denta&!·,rooonl.t(lenrtion­

an i*auad ltM1t•d flndin;l of fact ra the basta for a praltm-
tn ry tnjunotion, Dltan4ante, real1aing tha ex:l.ata~ of a 
Li t~L• ~~'"'cl<e.: Act olaim, notio•d an ap~aal to tha u, I, Court of 
Ap all for the Fe~aral Ctrauit. The dafen4ant• a1*9 moved to 
wt hdraw the appeal tQ tha Ninth C1rouit. rol1owin;•oral · 
a ~•nt, the Fad~al Ci~~it •tared p~ocaadinga pencStno dacteian · 
by th• Ninth Ci:roijit ~•;arding ~efandsnta' motion to with~taw 
tha z.- appul. 

On ~eo•~~ 31, 1092, both patt1el move4 tor eummary ju4;• 
tn tha dietrtot aourt. on January 29, 1;;3, the c:Uatriot 

cou. t ~an"t;;ered a judgment which granted plaintiff' • motion tor 
• ary ~udpant, and dan.ia4 def•n4antl' motion fo: aummarr . 
. jud ntent. The court o:rcSarad that the "Department ot D•ten•e £a 
pa snantly anjotnad f~ 4tlcha~tn; or denrtn; anliatment to 
any pareon ba•ed on ••xual o~ientation in tha abeenoa ct sexual 
con uct Which tnterf•rea wit~ the mtlttary miGaion of the armed 
fo •• of tha Unite~ Statea. '' ( Opil'lion at p. 5) • 'I' be court a leo 
rea i,nt~e4. plaint!!:t•• di•ohar;e from the navel II!'V1ee. 

On thl •IU'I\• day, a Pr••.tdential Btet•tntnt w•• :Leeuad which 
l'8f aot•cs .·em esrnatnent bet:ween tha Pt"e•t4•nt and senate 1aacSar-. 
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• The P:reaident1al statement cSiraota the saottta 
l)e .a• to "conduct a :r:av.iaw of tha currant Depa:r:tmMt~~ ... rww ...... 
polio, that eaa1udea homoaaxua11 from m11itarr aarvioe and 
p ~•.r• a dr1a:!t exaeuttva ordeZ' baaed upon that nv1ew bJ aulr 
15, 1ei3." Pen41.n; ocmplat,on o! the aeor-etall't• H.Yilw, the · 
P i4enttal Statement p:t"OV.t.dea that '1 [CJ\n'rent Department of 
Dat at1.1~t p&Z'IQnne1 po1io.laa :r:e1a1:1ed to thLI iasua will ~a:Ln ln 
a!! tn and that aervtoemamblr• w'll ba prooeaaad to~ ltparation 
~nd ~ •current oaae• end ~lationl ~lato4'to homoae•uelity,ft 

the provteton• of tha Prteidantial Statement· are 
oom ,:Lmrusnte1d by 1 501 of the ramtl? and ma4ical Leava Act of 1993 
Cth "l"aml.lf Laav• Aott• ), Pub. Xu No. 103•3, 10'1 Stat. (J'el) 
S, 993) •. seotion 601 expte•••• the "aenaa of Con;H1a"'that 
" [ t he Secn:etarv of Dafan•• eha11 conctuot a oomptahena1 va review 
ot ~:ant dapa~tmenta1 poltoy with re•peot to the aorvio• of · 
hom IIP\1111 in the Armed Fcroee, " · . 

On PabruaJ.Y 12, ·1;;a, 1:he United. st:atea f11ec:l hDefeniSanta• 
~ Applicatton for C1a~£f£oat,on, Alt•ration o~ Amendment 

o:f ha CQyrt:'l Order and .:Jud.gmt~nt ct, .in the Altarnat.tva, rozo a 
Sta 'l'h1:reot, 11 tha purpo•• Of the u part• app1:Loation waa to 
per t tha diattict oauft to oonfo~ its crdar to the limit1 o~· 
the Preatdantial Statement. On rebruary 17, 1883, the di1triot 
oou t $nt•~•d an or~ar ~enytn; the defendant•' ex parte 
IPP ioation. . 

............ ·laayu 

1. Whither th• d£1trtct oourt abused it• dtaoretion when it 
tea e4 a permanent injunction? · 

' 2. Wh•th•r tha reeoia•icn of pla.intttt'e lawful ~i•ohar;a 
fro the naval ee~vioe repra•enta an abuaa of diacration? 

xaaeuaa!oo 

:t • . nsJ,ntiff' 8 ,lgyal pr;:;1c1;ion Btghtl Hera Not Violated 

A. •tan4ar4 ot a.y,aw 
Relying upon pruitt y. ctuane¥1 963 P.aa 1160, 1166•87 (;th 

Cir, 1991) ~. danta4,--- u.s. ___ ,. ~~3 S.Ct, 555 (1092), the.· 
diet iot court held that 11 th• Depe&-tmant of Dafan•• muot 
eeta li•h," ·through a tactual a:-eoot'd, tha~ ita policy 10 
rati na14y re1ata4 ~o it• pe~miaaibla goa1e.". (Opinion at p. 3). 
Th• ourt aont:Lnued by •ta'Cin; that 1 t aoul.d nat t•merelr def•r ta 
th• ra1l:l.'lil•:ry judgment' 11 tha rationale lot the po11ey," b\lt 
that 1t mua·t oonaidar 'the .,factual baste" undezolrtnCJ the mi1:l.tary 
j\161 nt. u. 
PKIV LIO&D :tNrOR.MATXOM 
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RCV BY~Nav~ JAQ Litigation .. 
' 

. Thl diatrict court m1aapp1it4 the atandard aa • ~~~~ft 
ltlt~, £t that .,and.~, •• dt•ou•••4 below, even ~~ 
" in tha Ninth Circut t. %n J!ry!t,t, the N£nth Ciro......_...-.zo="""'l''i~C"::a:-t. 
c. mi1tta~'• P<>lioy on homoauuali'tf could not be deemed. 

" 'llt~.on•l 111 a matter of law, without aey j\latittcation in the · 
· rd at all." 158 P,2d at 11&5. Hcldtng that th• plaintiff's 

• 'IJual ... protaot:il.on chellanga to the pe>licy ou;ht nCJt to have bun 
4 11td.aaad tor fat lura to a tate a olalm, the oouzot or ape-ala 
:- ftiiS.,~ded th.e came foZ' "turthar appr<OF.:l.e.te prooead:Lngl; ' 
t cl~4tn; "~ho•• ~i~otad towa~ d•te~intn;• whather the pol1oy 
•• ra1 rationally :r:elata!S ·to a perMis&tbla ;overnm.ental p\.tr~••." · . 

• a.t 1167. Tha !tuH;t c!aof.lton do•• not nqulzoa an :Lndaapendlnt 
f c:tual baa.ia ~or the axolua:lon policsy, aa the cUatrtat oourt · 
w uld have u• balt•ve. 

B. Hbather Pruitt aamo,na Jh• Ley Qf th& N!Qth C!tQYit ta 
Unglg,: . 

%n.UQite4 StatAl Y• Ho£d!ng, 871 F.2d 410 (;th C!r.·lg;2), 
t 'iii court o,e appaala held that the ;overnment neld not areaate an 
a :Ldenttary racol'd in order to ehow that a · satatuto~ or . 
rel'Ullatory olalatf1cat.ton po••••••• a rational baeta. :rn 
~,.........,, an •qual proteotion cha11an;e to tha cU.ffarential 
tr atm•nt c! otaok and powde~ cocaine tn tha sent•no'n~ 
Ou daline1, the oo~rt of apptala statadJ 

~7 ·'· 24 at 412•13 ( oitat.i.on om:l.ttldl ernphalil aupp1i&c1). 

Th•retore, •• Ha£ding ap~.aara to nlttve tha ;ovarnmant of 
ar.y ourden of eatab11ahin; a faetijal b11:11 to •upport a rational 
relel:'i:1onsh1p lo~ the axaluaion polioy, the cu.atriot court erred 
i~ ~~aet!ng en the ltandard art:Lc;sulat•c! tn pru!tt, It muat be 
no-; ·liS that the di1t:r:1c1: cou~t w11 eppr1•e4 o! the atandard 
arm ''.uncsad in Hllr4in; but cbos• not to evan t!:l.eau•e that etandard 
£n ~t• opinion, , 

1 Further, tou~ different cou~t• of appeal hava held that 
l•/1 t:f.matl grounda ext1t to Bupport the military' a polioy on 
ht1~;l saxuala. aan .. ahel"m y. M•z:•h, 881 F.2cS 454 (7th C1r. 1889), 
C-'4:1:. • "emtl\4, 4t4 u.s, lOOt (1990)1 QrgneJ\hu!!G y. z•Qh, 741 r,ad 
't!t:l (J). C. C1~. 1984) I BiQb y. lograt•q qf tl\a Armv, 735 F. 3d 
··~2~ (.10th Ctr:. 1gs4) J Wno4wlf4 Y• Un!tetS, S:t;et .. , 87:1. F. 2cS 1071 
(Fa , C:LZ'.• UlBSJ) a=. «2Mi•4, 4SJ4 u.a; 1003 (1981). · ha US 
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~I.G..L...~aDSl~, 632 %'.24 788 (ith Cir. 1980), 
4 a u.s.· SID! A 454 u.s. 855 (1981). :tn the abalnoe.-~....-~""'.,... 

· l- GemS to aupport tbe milt taEY' • poliQf, the diatr1ai ooUZ't could 
a c1 · aho\llc! have ~•14.a4 upon th:La impreaa!ve, and lon; ltandt.n; . 
t :r:ias of praoe4ent• upbolcU.n; the axolv11cn pol.iey and rejaoted · 
p n:f.nt.ift' 1 equal pZ"Otectlon al.aim. · 

ln·avaluattn; the "factual reJeord 11 for the exclusion poltcy, 
th • diatrio' co\&rt at•te« that the Departmont of the Navy g1t1d. 
~~ .... on a qpo~t pr-ocSuoad by tha aeneJ:"al Acoountin; Office 

· (G ~) 1n Ka~ch 1VS2, antitlada ~s!ens• Force Management• 
Gt tiatica Ralata4 to DoD's Policy on Homoeexua1tty (1gga), 
St ~rltU.ng alone, .the Defense Cepas:otment 'a oenunent1 w the OAO 
re crt supply uutfioiant rational• for the exolusicn policy. 
Fu the~, the d!at:coiot: ao'-';t t;no:rs~ additional evid1noe I!Nbnitt•Cl 
by the 4efen4anto explaining tha ration•la tar th• policy. Thia 
ev ,danoa wa• mubmitte4 in tha Reply Mem~rendum %n Support at 
Da ~sncSant•' Motion Foz:o B1.1mmarl' -'u&S;ment ( fteply) enc! oonai a teeS of 
th followin; t · . . · 

1. Deolarat£cn of Roar Admiral s, rrafik Gallo, u.s. 
Na': ~·, Deputy Chief of Naval Per-aonnal 1 

, 2. Deollration o: Chrl&topher "•hn, the former , 
A!i iGtant Secratary of Defanae !or Forca Management end 
Pe e-ortnel' encS · · · · · · .. .. · 

3.. D•olara-tion of oapt•in ore;ory A, Markwell, u.s. 
Nb , the plaintill'• comman4,ng officer who di•cueaad the impact: 
o£ . laintttt'• p~aanoa in the aquadron. : 

. i AI detailed. in the 4afanCantl 1 Raplf, thale deolarationl, in 
ad~. tion to ~he comment• atteohed to the GAO report, provide en · 
ac1,,;, uata factual ~aa:La to e1tabliah a raticnal b&Jis for the 
ax~ uaion poltor• 'he cou~tia failure to oonatde~ and dt•cuea 
thl.a dleclaratton• and other faotual evtc!enoa 11 .ai;ntf.toant, 
•~· p cially- when th• court di•cuaa•d at lan;th and quotad 
fa\• t<ably the opil'\icna of opponant• otl the ua1u•ion pol:S.oy, 

XI. ~ p!etrint.Cgurt Fl#l•~ to AQQPrd P:APir Dftfarenoe t~. 
M\lit•tr PVd;m•nt OQd U•ur~4 tb• Con•t!tutiQpally 
Hllo6•t•4 BQl.• pC tha Lag!alat'ya aoo lxaaut!V• arenohaa 

A. Military DaterenQI, 

In pru£tt, tha court of appeala relied upQn Qpleman ~· 
b11 •. ;;~~·r, 475 u.s. 503, 507 (108&) cane! B;•tk•r v. OOl"ta•:g, 453 
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u s .. 5.7, 64 .. 6! (1i81), for the propoaition that·when ~ 
"' ~a.thar c:r not a zoational baa it· oi1t1 for the uolu l'oti~fiaf, 
a ·;;;ourt mu1t afford the mil.:Ltozy ~:raat dafaranoe tn Dtttn!H:htlr 
d te~mination. AI the atatament ot tha eaolveton poltoy makea 
t.1 •• aar, and :L• tutthar aupportacS in the laotual evidence 1\.11)• · 
~. tted, tha rattonal balta unaarlfin; th• palter La th• pro• · 
~~ sstonal 1dltta:-1 jus;mont of IU.l.t.tary laac!ara that the pruance 
':.) homoBeK\Uala will have a detrtmental impaot on military 
a f.tgt.f.van•••· 

It ill clear f~ the faO. of tha cptnion that th• d1atr.tct 
lltt affotdad no date:r:enoe to Dtilttazy judgment, and, contrary 
. ~a,s·tabU.ahe6 pzoeOflctent, aubatituttd llt• own juc!;mant for that . 

o 'the military, tta civilian 1U4cu:e, and the Le;.telat.tva and 
lb.' Outive branchll, ba, ~' Orlotf v. i# 11ou;b\a¥, 345 U.S, 
a~~ 1 94 ( 1953) 1 ( "Or:d&Z"l:V govarnman.t require• that· the ju4iciat7 
~d as aezoy,puloua nat tg .tntertera w.ith l&Qittmate ~r matter• aa 
t~ 1· Army muat be sorupul.O\UIII not to intervene .tn j utSlcial . 
:ma:tau"e,")1 &Mt?rd Cb•~;ell y. waltto•, 462 u.s. 295, 301 (1V83); 
,ft:Ai , 478 u.s. at 507, pOQQr4 aan-Jhalom, 881 
~.:''c\ e\t 4621 a;afton y. Ch•nar, 733 p, supp, 121, 125 (D.D.c, 
,1~ 19), x:u'tl other g;oyn4a; ;ao F.2d 74 (D,C, Cir. 1g;0). 

'%1hl blatant abu•a of jul1.ioial discretion bf the district 
co rt rat••• oruoi•l aapatation of powara 1eau••· The COn• 
It tution ~ontempleted that the weg1alative Branch hal plena~ 
c t~l over thl ~ithtl, dut1•e, and reaponaibt11tiaa in the 
~~ w·ork of tha Military Batabliahment, tncslud.ing regul.ationa 
an J:"emadiee :relet~ 'to militar, d1ectpltna. au. u.s. CONBT • 

. BZ't. X I I e, cla 12·14 •. 'l'he Supreme Court ~a. long i•oogntz•d 
tl\a the judiotaey ia not to uaurp the Ccnet:l.tut:lona ly mandated 
con z~ol that the- ccsn;:reaa 1ne1 Prea1dant hole! over the military. 
1aa a..JL., Qr1ptf y. Wi1lpugbi;W, 34!5 u.s. at G7 ( "vud;ea are not 
gLv n th• taak Qf .running the Army, The reeponaib:lltt' for ••t £n; up Channlll ~ugh whicsh ••• ;rtavanoes can be 
gon id,lred e.ncS fetrly tattled re1t1 upan Congras• anc! upon the 
P~• td•nt of the UnLte4 St•t•• and hia eubordinatae.")J Q!ll£;ao 
....,~lillol*&, 413 u.s. l, 10 (1973). (hM;:reover, it is Cli!tioult to 
con ve of •n area of ;ovarnmant•l aotivi~y :l.n wh1ah the cou~t• 
hav :&.••• oo1np•t•noe. ll'h• complex, aubt1e, anc! profea•tonal 
dBQ 1.ion1 ea to the s:IQIQM•Ltigu, training, aquipp.t.ng, and· control 
of m:U.ttaey fore• are e•••nt.tally ~-......_~o&lil.dl~..,..~.., 

~h• dt•t~Lat co~rt'l total d.iaregar4 tor theoe baaic 
con• i tut1ona1 prl.neiplal ta eapaaially :r.vaal•d Ln light of 'bhe 
Stat nt.of D•p•rtment of Defen•• Pol1oy Regarding Homoatxuala 

.& 
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' . • 

l The M111tary promulgated by the White Houee on 20 ~lk!s 
( 1 te Hou•• stat~ment), fh8 Whi ta Houaa statement d a not ·. 
:o:!~er11 the exiatin; homoaa:rcual uclu.ton policy, Rat , t 
m~~~l~ auopand1 th• dteohar;a, but not the asminiatra,ive · 
p oaaaing, cf homoaexua11 who 1dant1fr thamaalvaa through 
at temanta, not con4uot. The~ Department o! Defenee :retain• tha 
ab 11 tJ ta cU.aobar;a hOm() sexual• for conlluot, Adl!i ttona11r, the · 
Wh te Ho~eo statement p~lbita ~n;uirin; into the sexual 
or entation o! potanttal ~1 t•. 

•rha diatrLct oourt'• orda~, inataa4 of merely a4d~aaaing the 
.. ep rop~tatenaaa 'Qf tha p1a1ntiff'a diaoharga an4 reinatatement, 

ax •~• thia atmple iaaua end baa!aally dealarea thl exclusion . 
po ioy unaon1tLtutionll and further enjo!na the anti~• Department 
of »efeftle l~ dtaeha~gtn; or da~in; an11stmsnt to any pe~•on 
ba &d em eexual orienteticn,l FUrther-, the C10Ul"t'a ordezo p~· 
hi its the dieoharga ot homoaexuala who engage in criminal 
· uot in violation of Article 128 a! thD UCMJ, by ra;uiring 
th t the ee11ua1 acmduot tntszofere ''with the military rni•1ton of 
th am1111S toroe1 • , • 11 • It ia obvtou• that thte orclezo, if pa:t• · 
mt ta4 to atand, oontra4!ota the la;ittmata ~ola of the Congre•• 
an the PNiident: ln 'he mana;Yan.t o! m:.llitaey d.f.lotpltM. 
A; in, t:hi8 judgment cve:atspa th• bounds of jucliotal r!i•cration 
an tn~CitB itself into matters propetlf w1thin thl &Ythor1ty an4 

trol of the ~a;lalativa and IKecutiva a~an~h••· .. 
Ill. Pla!nt!lf Fa!le4 te lxbauat Hi• &dm!niat;Dttve 

Bemtd!aa 

In g~anting the p•~ent injuncttont tha 41•triot court 
hal thet "ther• wet• numerou• procacturat e2:":ror• committed by the 
bo 4 of Naval offtaex-a oonvena4 fo:r: Meinhold'• a4mio1etrattva 
di1 hir;a hearing, • , • " (Optnion at p. 2), Deap1t• thi• 
ftn in;, the oourt he14 that raqul~tn; plaint1f£ to tHhtu1t hi• 
adm n11tt*tiva ~•madiel would be futile. 14· 

1 Thu eoope c:e the oouzot' • order 11 too brcat\. au b;ad.a 
x...~~I.A:aliiiL.iUIJI, ?53 F,2d 718, 726•28 (gth Cir. 1093) 
(Xn unot~on mu•t bl l'mttad to tndivtdual pl•inttffl unle11 the 
cU.a 2~iot ~uc!ge ea:r:ti:U.•• a olea• ·ct pleintiffa. Di1tzoiot oou~t 
err d in treating •uit aa a =laaa action but not oart1fyin; the 
act ~n •• a al&ll), ru:r:ther, th• court ha4 no authority to . 
rev aw, let •lona i1au• an oraar, conoetnin; tha i11ue ot 
ent Utmant. lal CAtm!;haal y, litm!ngbtm QDw WgrkJ, 738 F,2d 
112 , 113·5 (11th Cir, 1SIS4) (Althe\l;h :l.nJunat:lve re11et mar 
ben fit ncallP•l"tiea •• well 11 pa:rt1eil to tha euit, the ola1a 
ba !1tt•4 muat tnalu~• the plaintiff. OtherwLaa, tht iniunotive 
n1 ef :1.• \trmao••••l"Y to the "juat d:Lapoe1tion of tha act on, 11 ) 
Mllloli .... ~~Litton l¥•tema, 474 F,3c! 831, 634 (lth Cir. 1~73), 
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n~v gr·~avr g~~ ~~;~ga;1cn 
' I I . 

i 

- rl\PY· 
%n thia matt•~, plaint''' haa tailed to ~uraua r ~~~o~• 

th BOHR. ICNR, ccmpoa•ct ot c:l.v£1Lana, waa ••teli• 
p ·\iil!a fo:r an inc:!epanc!ant · raviaw ot ac.rt:f.an• takan ~ un:L:torm•c!. 

~_1, am! ia ampowared to aonect a •uv:Lcaman' • reccrd1 
wh •• "n•=••••rv to QQX':r:eot an ezozoo:- or ramon an :lnjuatiga." ~0 
u .. c. .I 1152. au, Cbtpl1 y. Well•ee, 46:& u,s. a~e, 301-303 
(1!8S) •. ICNR oan ·~•oifiaally award back p&f and ra~netat• an_ 
of :Leer.· 10 v.a.c. I 1583(a)(O). · R&V'aw by atNR would an•ure a 
c1 sr faot~a1 reeo~d !o~ any aubaaquant ~udic:Lal review, th&rebf. 
a1 evLatLn; the coutt•a peraeivad naed taZ' fur~ factual 
d lopmant. . · . _ . 

. . 
Bub1tantisl oaeo law aup~~ta th1 propoaLt£on that "a ~arty 

ma net e&ak federal ju4:Leial ~eviaw of an a4varaa mdminiatrat:Lva 
da~rminat~on unt11 the pa~t,y hsa ftrat sought all possible r•· 
~~~~ !~th'n the a;anay itaalf." Quit•;d v. un~te4 8t•taa_$1Qfl• 
~t t'Oe Ncna, 9 67 r. 21! . 737, 740 ( 3cS C.i:t. .1992) r ags;ad 
MuNsnun•4 Y~,,.aag;ata'£¥ QC the A:t::JD¥, '170 r.2cS 14V4, 1485 (;tl'\ Cit:'. 
1915)1 yon_HO:!CUr;g y. -alaKan"•r,. 615 r.2d 533, 137 (5th Cizo. . 
198 ). ·The aahau.ation c!octzo.tna app11ta with particular force to 
mil ta:v-UaOhar;a aa•••· 'l'hu'e, · "[t]he :Lmpuative• eonoazoning 
m:Ll tazy cU.ac:tpl!na" :r:equ.t~• th• "otrotet application" of the I ex­
hau ticn doctrine and jucU.c:l.al. Lna:l.atane• thcu-eon "znainta1na tha 
bal ~01 between mil:tta~y authority an4 tha federal courta.• 
M.IIA.dl.....,.~.; '967 :r.2d at '7401 Muhammad, 770 J'~2d et 14;81 lZ.Cm 
j,IW.tl......,~,. d:L5 P. 2c! at 53?. 

Aooordin;ly, •• plaintiff allege~, arid th• court found 
n · us p:teca4u.ral cla~ect1 in the a&n:Ln1•trative d.iaoha:-ge 
~~ 1111; h!l ol•LM il ~"'Pe fOi' =-avtaw by the BCNa. The BCNR can 
~•v •w plaini~fl 1 1 a~umant1 and avidanae, and prcvt~e tor a . 
hal 1.n; •• wtll. a1 an oppertuniqr to review an4 rebut all of tha 
avi enoe.· In •••~ca, tha aONR woulcS c:r•ate a reao:rc! that would 
ba viewable by. a di•triat court, Contrar,r to the oourt'a 
fLn 1n;e, oxhauetion in plaintiff's caaa wcul~ nat be futile. 
COp nion at P• 2), Simply baaau•e plaintiff'• appe•l to tha BCNR 
"me , p:r:obab11 w:Lll, fail, but that doe• not raaka it futile; RlOit 
ap alii fail. II Kaaltb lquity B•!QUZ::QII Urbana. !na. y. 8ul1!yan, . 
;27,:r.2d ;sa, 965 (7th c1r. 1991), . Ther.fota, tha 4ilflt~iot court: 
a})u t4 4-ta di•gretion in failing to raqu.!ra plaintiff to axhau.at . 
hi1 ac!mini•trat:lve zoemediea.· . _ . . · 

·1 . CQng1ug1QQ . 
! . . .. . 

_ ~ A~ dimcu•••d ebova, we ba11eve the ~tatriat court haa · · . 
ccmmitted mi;n:l.lioant error •. Tha court'• o~in:Lon an4 ~=oad order 
can . :rad:l.ct cur2:'an't policy on homo••xual.a £n the armed tcro•• and · 
via~te th8 tre~tticna~ rola of the jU4ioiary.1n ca••• involving 
mil'ittalry per,tonnel c!ao:l.1ion1. Further, 1:ha court fa11aa to 
fOllpw the p~opar •tandard fer r•viawtn; admini•trative ~eaiaione 
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iJ; thet 1t required tha clatenelanta to pZ.Oc!uo• -.,pir (;Qf. 
t· , s.\lp;>c:rt a .rational !)&llie. Howavar, tt th.ia Z'Uiai.ba...=~H't!tftll 
a nndard, then the court committed arro~ by hot oonei~e~in; a11 
o tha fi~O.tual eviCS•noe IU!)mitt" by the defendants. 

! Furthermore, tha oourt•e d1ot1:tan hQlda, t~n perhapa thl 
t :ret tiu, that · aaxua1 or.tantatton .ta protected \U'U!ar the lqual 
· teotion Clause ot the Fifth AmenCSmant. Such a 4eoi•ton wtll 

h ve wtda and •w•epin; tmpaot on not ju•t tha milttar,y, ~ut the 
a 'i'Llian a ector ae wall, .l.t.#..,., challllngaa t~ · ate~te atatutea . 
b ~ring ho111oaaxua1 teaohera in PUbl:to $anoola. 

. A• a :U.nal 1\'iatter, we taal1£e that the· une!srlyin; :r•aaon tor 
pl inti!f'a ~£aoharge •• homoaaxuality •* ia an emotionally 
c · r;acS taaua * ll'he key to thia casa, heW"aver, ta net th• r-ee•on 
to plaint~ft's dtsobar;e. Rather, thia oama haa broad potenttal 
ap ltcation to ell adminiatrattva-4ieaharga eauae. The court'• 
op .nton, ita raiaonin; an~ the laok of ~ateran~9 demonatratad 
to ·ar·da tha militaZ'l", :Lmpaata, &r;uably, all m!l:f.ta:ey peraonn•l 
po ioiea sUCh as obiait,, e;•, het;ht, an~ other aharaotariatiaa 
li1 it1ng an lndivLdual'a ebi11ty to merva in the armed torcaa. 

I 
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