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U.8.D.6, Cantral Dimtriat of Cslifornis
No. CV-92n6044-TJH (January 20, 1993)
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I. The distriet court arronsocusly found that the
gerual axclusion policy, as it sxisted whan plaintifs was
:uhn:isd, dsprived plaintif? of the protection of the Bqual
tion Clause of ths Fifth Amendment;

%I, The oxder of the district court im nxtrem31y broad and

ralegs seriocus lasauves concerning the separation of powers and

3u jaial intervention in the managemsnt of tha military, and
ilitary pevgonnel decisions,

Ill. The d&uttiat court !ailcd to requira tha plaint&:: to
axhaust his administrative remedies before the Board for
Corragtion of Naval Raocords (BCNR).

Statamant of Facte

Plaintiff, vVolker Keith Meinhold, is an Aviation Anti=-
marine Warfare Operator (AW1), & firet claas petty officer in
.8, Navy:, On May'19, 1592, ha appesred -on-"ARC- WO?IG'N.NS
ght" and declared, "Yas, I am in fact gsy." As a result, on
0, 1992, plaintiff'a commanding officar notified him that he
"belng aonsidnrad for sn adminiztrative dischayxge from the
al sexvice by reason of homosexuality as avidanoed by your
laration of being homosexual . . . ", ,

On June 29 end 30, 1992, an adminiltrctiva separation board
vansd, After the praaantctton of svidence from both parties,
bourd found that plaintiff was 8 homosaxual, and recommended
separation with an honorable discharge, Plaintif? wag dig-
rged £rom the naval sexvice on August 12, 1992,

tn OQtobor 6, 1992, without purguing hia administrative
dies bafore the acun, plaintiff commanced this action,
raising the following allegationa: 1) that there wars procedural
defects in his adminigtrative separation proceedings) 2) the Navy
astoppad from commencing the procasdings) 3) the Departmant
Jafensa homogexual axclusion policy amounted to A bill of
indets end 4) the axclusion policy vioclated his zight to

1 protecticon of the law, As an rdjunct to his complaint,
ntifs moved for a preliminary injunction to enjoin defendants
oontinu:ng to separats Plainestt fronm tha Navy,"
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On October 22, 1992, the dilatrict court denied EQRY
X parta spplication for a stay Of proceadings pandi

£ Bupreme Court wction in Pruiltt v, Changy, 963 F.2d4 1160 (9th
Cir. 1991), gaxt. deniad, .. U.8, ___, 113 8.Ct, 655 (1992). 1In
addition, the court denied dafendant's alternative motion for a
30-day extension of tima to respond to plaintiif's 34-page
1w?orangum 0f law in support of the motien for preliminary .
injunation, - : . ' .

~Dafendant £iled a motion for summary judgment and a b6-page
amorandun 0f law and an oppogition to plaintiff's motion for
alimingzy injunation, Upon learning that its brief exceeded

a2 looal 3i-pags limitation, defendant filed, on Novamber 5,
1982, en ax parta applicetion to excasd the looal page limitaw
tipn, On tha sama dats, plaintiff £1lad an AX parta motion for a
coptinuange of defendant's motion for summary judgment and re-
quastad that defendant's brief be stricken for exceeding the
lopal page limitations. | - ' |
-By order dated November 6, 1992, the sourt ordered defend-
t's memorendum atricken, granted plaintiff's motion for a pre-
ninary injunction, and ordared plaintiff to be reinstated in

2 Navy., The oourt ¢00k thage sctions without conducting &
nging,‘and without reaching any findings of fagt or eondlusions
BY ' . '

Defendents than gought raeconsidareticon and noticed an appeal
the Ninth-Circuit, - The district court denisd- resonsideration -
d dasund limited £indings of faot re the basis for a pralim-
ary injunotion., Defandants, realizing the existence of a
ttle Tucker Ast olaim, noticed an appsal to the U.8, Court of
peale for the Federal Circuit, The defendants alep moved to
thdraw tha appesl t0 the Ninth Ciroulit. Following'orsl .
gument, the Federel Ciroult stayed procesdings pending decisgion
by tthe Nint& Cirguit regarding defendants' motion t0 withdraw
1 appeal, ‘ —_— S

On December 31, 1992, both parties moved for summary judge-

| in the district court. On January 29, 1993, the district
gouxt sntered a2 judgment which granted plaintiff's motion for
sumpary judgment, and danied defandants’' motion for summary
Judgnent. The court ordered that the "Daepartment of Dafense is
panently enjoinad from discharging or denying snlistment to
any|person bamsd on saxukl orientation in the absencea Of sexual
conguct which interferes with the military mission of the armed
forgas of the United Staten." (Opinion at p, 8). The court also
rescinded plaintifi's discharge from the naval zarvide. ‘

| on the same day, s Presidentiaml Gtatement wae issusd which
refiagted an agreemsnt between tha Prasident and Senste lasder-.
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, The Presidential Statement direote the Sacretar QfOPY
anae to "ocnduct & raview 6f the curzent Department

poliey that ezoludes homosaxuals from military ssrvige and

papaze a draft sxesutive order bassd upon that review by July
1993.," Pending complation of the Ssoretary's reviaw, the
Presidantial Btatement provides that "[o]urrent Departmant of
Defpnse psrsennal policies ralated €0 this igsue will resmain in
affpot" and that sservicemembers will be processad for aeparattou
undpr "ourrent casea and regulations nelated te homonaxuultty.

The provisions of tha Presidentisl Statement are

complemented by § 601 of the Family and medical Leavs Act of 1983
(tha "ranily Leava Agt"), Pub, L. No. 103-3, 107 gtat, (Feb

B, 1993). Baotion 601 expressss the "sense of Congrege” that
"[tlhe Becratary of Defenaa shall conduct a comprehensive raview
of cuzrent departmantal poliocy with raupect to the larvico of ‘
hamnnenualu in tha Armed roraae. _

on rabruary 13, 1593, the United Etates f1led "Dafendanta’
ER_Pache Applicat&on for Clarification, Alteration or Amendment
of tha Court' 8 Ozder and Judgment or, in the Altarnative, For &
Stay Thereof." The purpoms Of the ax _parta epplication was to
¢ tha distzriot gourt to cenform its ordor to the limite of
tha (Prosidential Statament. On February 17, 19§93, tha district
couzrt entered an order denying the defendants’ ax. parte
application.

1. Whuthor eha digtrict ccurt shusad its disoretion uhen it
isayad a pexmanant tnjunction? , ,

| 2. Whether the raaoiunian of plaintizt'e lawful digcharge |
from the naval service represents an abuss of disoretion?

I. .

Ae

Relying upon Pruitt v, Chanay, 953 F.2a 1160, 1166-87 (9th
Cir,| 1891) oert. ganiad, U.8, —, 113 B.Ct, 655 (1992), the .

district oourt huld that "the Departmant of Defenme must
astablish, through s factual record, that its policy is .
ratimnally related t0 its permiesible goals." - (Opinion at p. 3).
The tourt continued by stating that it could net "merely dafer to
the 'nilicary judgnent' as the rationale for the policy," but
gh;t attmuagdaonnidor the "faotual basts" underlying thu military
wagnhent. .
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, The district court misapplied the ntandard e a @i}g.
Pudtt, i2 that atandard, ag discussed below, even ina

avw in the Ninth Circuit, In Bruitt, the Ninth Cire at
the military's policy on homosaxuality could not be dcomad
"rational g8 a matter of law, without any justification in the
soord st all.! 9§63 F.2d at 1166, Hold that tha plaintiit's
qual-proteotion challengae to the polioy ought not to have besn
srissed for fallure to state & glaim, the court of ap?sala
ananded the case for "furthar upptopxiata proceedings,

eluding "those dirvested toward deteyrmining® whather the polioy
g rationally Yelated to a pormiggibla governmantal purpois."
Id., at 1167. Tha Pxuitt decision doea not requive an Indapendent
sctual hasis for tha axclusion poliay, ss tha diatriat aourt
ould havs us baliave,

tHa onurt et appaa:u held that The. govarnmant naed not craate an
avidentiary record in order to show that a statutory or . -
ragulatory Clapplfication possesmes & rational bagis, In
Racding, &n equal protestion shallenge to tha diffarential

patment of oreck and powder cocaine in the Sentansing
idalinnl. the court of appsals stated:

“1agiulat$vn body nead not axplioitly state its reasons
for paasing lagislation =0 long L court can divine
some rational purpoaa.“ , )

L]

873 7,20 at 412-13 (uitation omitted; amphania suppliad).

Tharefore, as naxdinn appears to religva the government of

ary surden of estahlishing a factusl basis to support & rational

relptionehip for the exalusion policy, the distriot court srred
‘aeting on the standard articulated in Pruiltt., It must he

w1 that the district court wes apprised of tha gtandsrd
amn'unuad in Haxding but ahoso not to aven disouas that standard

Further, four differaent courts of appeal hava held that
‘idtimate grounds exiet to support the military's policy on
honosexuals, Ban=ghalom v, Marah, 881 F.24 454 (7t¢h Cir, 1989),
gaw:t. daplad, 454 U.8. 1004 (1990): Mnanm_zm 741 £.2d
(D.C. Cixr, 1084) Righ g hS Bzmy, 785 F.3@
(10th Cir. 19684)1 Uaodw pisa "1-b v 871 F.2d 1071

-

(Ped. Cir, 1989) pact. 3, 496 U.B. 1008 (1991). Ama alsn
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3gller v, Middendorf, 632 F.2d 788 (9th Cir, 1980),
, 12 V.8, 905 & 454 U 8, 855 (1961). In the absance-
~vgcord to support the military's policy, the district sourt could
and should have relied upon this impressive, and long standing
series of precedants upholding the axolusion pclicy and rajtated
P aintiff's equal protacttan claim,

4 In gvalugting the "faetual racerd“ for the exoluaion poliay,
thi distriot court stated that the Department of the Navy raliad
aalaly on a repert produssd by tha Ganeral Accounting Office
50) 4n Mawch 1802, entitled: Dafense Force Management!

Ltigties Relatad to DoD's Policy on namossxunlity (1992),
gtanding alene, ths Defense Department's camments to the GAQ
raport supply suffipient ratienale for the esmolusion policy.
Further, the dlstrict court fgnorad additicnal evidenca submitted
by | the dafendants explaining tha rationale for the policy. This
evidence was submitted in tha Reply Memerandum In Bupport of
Dafandants' Motien For Bummary audqmont (aaply) and consisted of
the following: .

1. Deoclaration of Rear Admiral §. r:nnx Gailo, TR
Navy, Deputy Chief of Naval Pernonnalt

5 - 2. Declaration of Christopher Jehn, the formey .
-Ziﬂt&h? Sacgotury o Detanse !or Fo:ca Management and
-cnno 7 an - _

' 3. Deglaration of Captain Gragory A. Markwell, U.8.
y, tha plaintifi's commanding officer who discussed the irmpact
pleintiff's presence in tha squadron. | ;
As detailed in tha dafanhdants' Raply, these declarations, in
1ition to the commegnts attached to the GAD report, provids an
sguate faotual basim to eetablish a ratienal basis for the
usion policy: Tha court's failure to consider and digouss

1 declarations and other factual evidence is significant,
e@sppoially when the court Giscussed at length and quoted _
vgrably tha opinienl of opponants of the axclusion poliny.

| In Pxuits, tha aourt of appeals relied upon Qniﬂman~!~ '
‘Hnsu LTGAR, 475 V.8, 503. 507 (1986) and Roatkar v, Galdbaxg, 453
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8, 87, 54~-68 (1881), for the proposition that when
hathey 62 not & rational basis exists f{or the axolu ’
sourt muat afford the military great daferance in

ptarmination, As the statement of tha sxolusion polioy makes
lanz, and ims fuzther gupportsd in the fastual avidence sub-
ttod, the rational basis underlying tha policy i8 the pro=
agslonal military judgmant of military leadars that the prasence
ivd homesexvale will have & detrimental 1mpaot oh military
,a-!mutivenaul.

HSG&“:C -

; 1t i olear Zrom tha £aot of the opinicn that the diatriat
- eourt afforded no defarsnos to militery judgmant, and, contrary
" to astablished precadant, subgtituted ita own Judgmant for that
of/ the military, its oivilian lsadsrs, and tha loglalative and
Expaoutive branches., 8aa, 2.g., Ozxlo Nilloughhy, 348 U.B.
82, 94 (1553)) ("Opdarly governmant raquireu that thn judiciary
h 86 sarupulous not to intarfare with lagitimate Army metters as
Army must bg sEcrupulous not to intervana in judioial
ma,targ."); assn:ﬁ chappall v, Wallaosm, 462 U.B. 268, 301 (1983);
S ldnar inkazgax, 478 U, 8. at 507) accoxd Ran=ghalem, 881
: Tel= 733 P. Bupp. 121, 128 (D.D.C.

m .m. . 920 F.2d 74 (B.C, cir. 190).

Tha blatant abuge of Judicial disoretion by the district
court raises cruciml geparation of powsrs issues, The Con=
-t tution sontenplated that the Lagislative Bransh has plenary
control ovar the rights, duties, and responeibilities in tha
framawork of the Military Establishment, inscluding regulations
and remediss ralated to military discipline. gaa U.8. CONST.
-~ -art, X, 8 8, cle 12-14, The Supreme Court has long iecagnl:od
. that tha judiolary is not to usurp the Congtitutionally mandatad
conkrol that the Congress and Preasident hold over the military.
T\ W-Mp 345 U.B. at 97 ("Judges ars not
givan the task of running the Army. The respongibility for
satting up channels through which . . . grievances can be
conpidared and falrly llttlid rests upon congrasn and upoh tha
Pregident 0f the Unitad Stataa and his subdrdinates.”);

Aioran, 419 V.8, 1, 10 (1973) ("Moreover, it is 4ifficult to
oonceive of an area of govarnmental astivity in which the courts
have less compstance. Tha complax, subtle, and professional
decisions as to the ponpasition, training, oquipping, and control
of m&lttnry force nro euauntially gaional mi

RCASTANR L T BRIl SO0 ) '..',..v,- BOLRILATIVE

 And. ") (enphasis supplied).

The district court's total disregard for thass bauio
aonstitutional prinaiples is espapially revaaled in light of the
~ 8tatpment of Department of Defenas Polioy Regarding Homogexuals
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In 't‘he Military promulgated by the Whita House on 29 @QB%
" (White Houma Statement)., The White Housa Statement dpas not

:e&a:ns tha existing homogexual execluaion poliey. Rat ¢
srely suspends tha digcohsrgs, but not the adminiatrettv0
soasaing, of honosexuals who identify thamaselves throug
atementad, not aonduat. The Depertment of Dafeneae retalns the
L1ity to discharge homosexuals for sonduyet, Additionally, the
Whita House Gtatament prohibits inguiring into the sexual
ocriantation of potenttal zacruite.

The district court's order, inatead of marely addressing the.
ropgiatensss of tha plaintiff's discharge and raeingtatament,
caeds this simpla issus and baslecally declareas the exclusion
polioy unconstitutional and fuzther gnjoins the entire Department
of Dafenss fram dlssharging or danying . aniastmant t0 any person
based on sexual orientaticn.! PFurther, the court's order pro-
"hibits the discharge of homcsexuals who engage in oriminal
sonduct . in violation of Article 128 of thas UCMJ, by requiring
that ¢ha zexual conduct interfare "with the militery mission of
the armaed forces . . « ", It 18 obvious that thie order, if par-
‘mittad to atand, contradicts the legitimatae role of the Congress

} the Pregident in the managemant of military disciplina,

Agdin, this judgment overstep® the bounds of judicial discretion
and inpozes ltsslf into mattars proparly within the authority and
scontrol of the Leg&slativa and sxsoutiva Branches.

In granting the pnrmanent injunation, tha distriot court
hald that "thera wera numarous procadural errors committed by the
board of Naval offiocers convenad for Meinhold's adminiotrativn
digchazge hearing, . . . " (Opinion at p. 2). Despite thim

- . £4nfing, the court held that requiring plaintiff ¢ euhault his
aaminigtzracive romodi.a would be futile. l4.

! Thu scope of the court's ordar is teo broad., Eaa Zspada

v. lnited Statag INS, 753 F,2d4 719, 726-28 (9th Cir. 1983)

(Injunotion must be linited to individual plaintifis unless the

dietriot Judge certifies s clasm Of plaintiffe. District court

d in treating suit as a claps action but not certifying the

on as &8 class). Furthsy, the court had no authority to .

aw, let alone iusuo an ordur, oonoerning the issue ©f

stmeant. BAR 1wk Kajel. V- Do NLDQOAT Shu axkn, 738 F,2d4

, 1136 (11th Cir, 1984) (Althnuah 1njunut1ve relief may

Zit nonpartvies a8 well as partids to the suit, the class

nafitted must inolude the plaintiff. Otherwise, the injunotive
of im unnacoesary to the "juat dimposition of the astion,”)

gozy V.. Litton Sygtana, 474 F.24 631, 634 (ch Cir. 1973).
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, In this matter, plaintif? has failed to pursus r Jggl)on
- the BCOCNR., BCNR, coamposed of civilians, wasg estnhlis

vide for an indepandant review of actions taken by uniformed.
onnal, and is empowared to corzrect a serviceman's records

ra "nacessary to carrect an erro: or remove &n injustics." 10
v.8.C. § 1582, Baa, Chappall dallace, 462 U,8, 296, 301-303
(1363). BONR san apaaieiaally award baok pey and rainatata an

cfficer. 10 V,8.C., 8 1382(0)(Q). Review by BONR would ansure a
claar fagtual record for any subseguant judicial raview, thereby
31 aviating the eoutt’l pa:uaivnd nasd for furthar £aatual

' 1apmon _

Bubstantiel case law auzperta tha proposition that "a party
may not ssak fedexral judicial review of an advarsa adninimtrative
davermination until ths party has first aought 311 poeaiblo ro-
liaf within ths agency itself." Quitagd inlied Bta g1
g,:hg_ﬂagz, 957 F.zd 987, 740 (2a Ciz. ;992): sasn:d
A ','-"' .~.<.: sl ey, 770 F 24 1‘°" 1495 (Gth Cl!‘.
1 Yoo _He . ar, 618 P,24 633, 637 (5th Cir.
i88p). Tha aahaustion doct:ins applies with particular foros to
military-dischsrga cazas. Thare, "[t]lhe imperatives aoncarning
mililtvary diseiplina" require tha "striet application” of the 'ex-
hauption dootrina and judiclal inalstance thereon "ma:neatnl the
balanca betwaen military authorlty snd the faderal courts.®
Guitard, 967 F.2d at 740) Mubammad, 770 F.2d at 1495 Yoo
affburg, 615 F.24 at 837.

Accardingly, al plaintigs ulloqed, and the ceourt £ound
numarous procedural defects in the administrative discharge
procaas, his olaim is @ipe for review by tha BCNR., The BCNR can
reviaw plaintifl's argumants and asvidance, and provide for a
heszing as well as an opgertunity to raview and rebut all of the
evidanoce. In sssance, tha BONR would oreats a rscord that would

" be zaviewabls by s distriot court. Contrary to the court's.
findinge, nxhauetion in plaintiff's case weuld not be futile,
(Cpinion at p, 2). Bimply becausa plaintiff's appsal to the BCNR

~ "mey, prcebab y will, fail, but that doou not make it :utiln. moot
appoals fail." Ha puzs : . :
927 F.2d 963, 965 (7tn 012. 1991)., wher-:or-, the dittrict court
abused its Aimoretion in failing %o thuirn plainti!f to nxhault .

- his (administrative remedieu. .

| Canolusion »' |
A8 digcussed above, ve belisve the Aistrict court has = -
comsiitted significant error.  The court's opinion and broad ordar
. contiradict current policy on homesaxuals in the armed Zorces and
- violata the traditional zols of the judiciary in czass involving

military parsonnel decisicns. Further, the court failed to
'£01L w the propar -tandard for rbvtawing administrative decisiong
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ip that it required the defendants to produce ampir CQL’Q
t0 aupport a rational bagig, Howaver, i# this ramai o
otundard, then the court comnitted error by not considering all
Of tha factual avidence submitted by the defendants, . o ‘

| Purthermore, ths sourt's decision holds, for perhaps the
first tims, that pesxual eriantation is protacted under the Equai
taotion Clause of the Fiseh Azmendment, guch a deciston will
hygve wide and aweeping impact en net just the military, but the

vilian sactor as wa i1, a.g., challengaa to atate atatutes
barzing homosexual teachere in publim schooly, -

’ As a £inal matter, wa realira that tha underlying reagon for
Plaintisg'g digcharge =- homogexuality =~ ig an emotionally
charged lesus, The kay to this Case, hewavar, is not tha reason
for plaintige'g discharge. Rather, this came has brosad potential
application to a1l adminiut:uttva—diaaharga cases. The court's
opinion, itg T8880ning and the lagk of dafarance demonstrated
toWards tha nilitary, impauts,,erquahly,_azl nilitary pergsonnel
policies such as obaaity, agm, height, and other characteristics
iting an individual'sg ebility to merve in the armed forces,

i
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