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POSSIBLE EXTRADITION OF VICTOR BUTT

A1. N

2'

‘. medical or para-medical services; or

Your request for a legal opinion of 12 October 2000, bears’ reference

Extradition has been defined as “the delivery of an accused or a convicted individual
to the state where he is accused of, or has been convicted of a crime, by the state on
whose temitory ke happens for the time to be” (Dugard, J, International Law. A South
African Perspective, 2000, p 155), It is consequently required that the person to be
extradited, is accused of a crime in the state requesting extradition, in other words, it
is required that the requesting state has jurisdiction over the crime the person is
accused of.

It is not clear from the information provided whether Victor Butt has committed an
act/s that have been criminalised in South African law and which falls within the
jurisdiction of South Africa. However, if his activities in supplying arms to states in
Africa have included the exporation of armaments from: South Africa, or the
conveyance of arms through the Republic from any placeoutside the Republic 1o any
other place without & permit from the Minister of Defence, he will be guilty of an
offence (Sections 4C and 4E of the Armaments Production and Developmenr Act, Act
No 57 of 1968). Furthermore the Regulation of Foreign Military Assistance Act, Act
No 15 of 1998, inrer alia, prohibits the provision of “foreign military assistance™ to

any state or organ of state, group of persons or other entity or person in a state in
armed conflict without the permission of the National Conventional Afms’ “Control
Committee. “Armed conflict” as well as “foreign military assistance’ have been

‘widely formulated: “armed conflict” includes intermnational wars between the armed

forces of states, as well as conflict between the armed forces of a state and dissident
armed forces/ groups within the state (like is the case in Angola). “Foreign military
essistance” means military services or military-related servmes, or any attempt,
encouragement, incitement or solicitation to render such services, to & party to an
armed confliet, in the form of:

o advice or training;
. perspnnel, financial, logistical, intelligence or operational support;
° personnel recruitment;
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. the procurement of equipment.

We are of the opinion that the ects by Butt and his companies deseribed in the
documents provided, wilf be criminalised by these provisions.of the Act, provided that

jurisdjetion does exist. The Act provides for extraterritorial jurisdiction, snd definesa ..

“person” 23 “a natural person who is = citizen of or iz permanently resident in the
Republic, a juristic person registered or incorporated in the Republic and any foreign
citizen who contravenes any provision of this Act within the borders of the Republic”,
It follows thar if Butt, according to owr knowledge a Russian citizen, acted wholly
outside the Republic, no jurisdiction, and cousequently no basis for extradition, will
exist. . - '

Thers is' no general duty to extradite in international law (Dugérd, op cit) and

. consequently states enter into agreements obligating them to exwadite. In the absence

of an agreement, a state can extradite in terms of domestic legislation, but such acticn
would then be discretionary. It is consequently important to establish whether an
extradition trearty exists between the Republic and the state that Butt finds himself in.
A requirement for extradition, also often incorpotarated into extradition agreements, is
the principle of double criminality, which requires that the conduct claimed to
constitute an extraditable offence should constitute a czime in both the requesting and
requested states. This mey present a problem with regard to aets in terms of the
Regulation of Foreign Military Assistance Aci, as this act is fajrly unique in the world.

As far as we are aware, NICOC has established a subcommitieo to focus on the
implementation of this Act. The Narional Prosecuting Agency makes the final
decisjion on whether a prosecution is likely to be succeseful.

- ANDRE STEMMET " PRETORIA
SENIOR STATE LAW ADVISER (IL)

12 OCTOBER 2000
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