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Alternative‘Energy Capability Funding

Question Presented

What legal authorities are available to provide 50,000 metric
tons of fossil fuel (heavy oil or coal) on an immediate basis to-
North Korea, in the event such an undertaking were to become an
- element of an agreement between the United States and the DPRK.
The cost of such an. undertaklng is estlmated ‘at $5-10 million.

This issue was flrst ralsed durlng the negotlatlons occurrlng the
week of October 10. We further understand that this possible .
term of agreement has not been. approved or endorsed by policy
makers, .but may be agreed to by negotiators ad referendum. This

. paper does not address the related question of legal authority to .
- provide 500,000 metric tons of. fOSSll fuel to the DPRK over the‘,ﬁ

next ten years

Conclusion

'DOE, State and DOD have avallable legal authorltles that could be,
used to fund an initial installment of fossil fuel, assuming the
avallablllty of approprlated funds. However,‘dependlng on which
‘agency is ultimately designated to prov1de ‘long-term assistance,
‘should policy makers determine to do so, additional authorization .
‘and- appropriations from Congress w111 be required.
~could not now legally commit to a package ‘that 1ncluded both

" elements. In addition, counsel for all three agenc1es remain-
concerned that use of their agency authorltles in thlS context”

could be challenged on the Hlll

‘Therefore, we

Summary of Authorities

‘ ‘a. DOE Funds:’
DOE has authority under the Atomic Energy Act (AEA), as amended,
to acquire and dispose of personal personal property in the
proper performance of functions set forth elsewhere in the Act in
keeping with the purposes and policies which the Act prescrlbes
Spec1f1cally, under section 161(g), DOE has authority to- acquire,

' It dppears that the broad restrlctlon of sectlon 620(t) of .the FaA, whlch
.currently prohibits all assistance under this or any other act with respect to
" countries with whom the U.S..has _severed diplomatic relations, can be , '
interpreted as not applying to the country ln gquestion with which the U.S. has
never established such relations. - If this prov1510n were . appllcable, it would’
be necessary to establish’ such relatlons before u51ng Defense funds too -

‘'provide assistance:
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'purchase and lease personal property and to sell, lease or grant
“that same personal property. In addition, under section l6l(J),
DOE has authority to “make such disposition as it may-deem
de51rable,of (1) radioactive materials, and (2) any other
property, the special disposition of which is, in the opinion of
‘the Commission [the. Secretary], in the interest of the national
security.” The FY 1995 DOE-appropriations contain $___
million/billlon authorized for spendlng on. these purposes.
Section 3, the ‘purpose” provision of the 'AEA, demonstrates that
among the primary functions and purposes of the DOE under the AEA

are peaceful international energy cooperation and nuclear

nonproliferation. For example, section '3.c. states that it is
the purpose of the AEA to prov1de for: : ﬁé
(@)

a program for’Government control of the possession, use a Z\
production of atomic energy and .special nuclear materlal,{ .\k , .S/
whether they are owned by the Government or others, so - ‘\_ ~/
directed as to make the max1mum contribution. to the commony . - - QS//
‘defense and security and the national welfare, and to prov1de\\iﬁA ﬂ?

contlnued assurance of the Government’s ablllty to enter into
and enforce agreements with nations or-.groups of nations for
the control of spec1al nuclear materlals and atomlc weapons

‘Sectlon 122 of the AEA further authorlzes the- Secretary -of Energy

“to give maximum effect to the policies contained in any
: 1nternatlonal arrangement made after . enactment [of the AEA
"(1954)] The Act defines “international arrangement” 1nter alla

.as “any 1nternatlonal agreement approved by the Congress

‘The FY 1995 DOE approprlatlon contalns S__ mllllon that may be
vavallable for thlS nuclear nonprollferatlon purpose '

\

"b. State Funds

(1) Economic Support Funds (ESF) appropriated under. the Foreign
Operations Appropriations Act. (Foreign Ops Act)) -- funds could
only be made available pursuant to a special ‘waiver authority .
(e.g.,.sec. 614 (largest annual ceiling), or sec. 451 of the FAA)
fwa1V1ng foreign aid prohibitions appllcable to the country

These include prohlbltlons on direct and indirect ass1stance to

" the country using forelgn operations approprlatlons, and on any .
‘assistance authorized by the FAA on account of a country being
designated a terrorist or communist state/government [Note: This
paper does not discuss the content of speclflc determlnatlons
required to be made by the President or Secretary of State under
various. sections of the FAA jincluding section 614.] If ' o
insufficient funds .are avallable in the ESF.account, the FAA
transfer authority (sec. 610 -of the FAA) may be invoked by the
President to transfer funds 1nto‘that account. The majorlty of
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Egypt,

ESF moneys are earmarked for other purposes (Israel, |
' i Section

Cyprus) leaving approximately $330 million “available.”
614,.however, may also be used to'“unfence” earmarks. ,

Sectlon 515 of the 1995 Approprlatlons Act requires 15 day prior
.notlflcatlon for expenditures for programs not previously ,
justified to the Congress. While Section 614 can be used to
waive this requirement, the Administration would still be
required to - ‘engage in prior consultation w1th the . over51ght
committees.  Significant political problems could be encountered -
on the Hill durlng informal and formal consultatlons,
partlcularly with regard to the use of foreign operations funds,
since the Congress imposed -an explicit. ban this year on the use -
of such funds for the country .at issue. ' :

(2) -Nonprollferatlon and Disarmament Fund (NDF) -- $10M
appropriated for FY 95 'in the Foreign Ops Act, subject to a
"notwithstanding",authority'but also to the regular (15 day)
‘notification procedures.  The theory for using this fund is that"
“the provision :of alternative ‘energy sources furthers dlsarmament
~and nonprollferatlon objectlves of the 1n1t1at1ve _ .

DOD Funds

(l) Emergency and Extraordlnary Expenses (EEE) authorlty -- 10

U.S.C. 127 -- authorizes use of ,0 & M funds for "any emergency or

extraordlnary expense which cannot be anticipated or classified."

.. Has been 1nterpreted to prov1de for. expenses where appropriations
‘are not otherwisé available for Haltl ‘and Africa peacekeeplng “Z\ )

Separate approprlatlons for certaln branches of the armed .

- services (e.g., from FY 95 0&M: for . Army -—'$14 437,000,000;

~Navy -- $4,301, 000, 000; for Alr Force --$8,762,000,000; for . ,()(
Defense-wide -~ $23, 768,000,000.  However, the majorlty of "} . \x\

. Defense-wide funds are authorlzed for spec1f1c ‘accounts -and aie\\

not avallable o S y a{~

CINC Inltlatlve Fund -- lO U S. C l66(a) -- authorlzes use
- of funds for'bontlngenc1es' $25M appropriated for this account
-for . FY 95. Authorizes Chairman of the JCS to: -provide funds to an .-
officer he de51gnates for specified activities authorized by ‘.'{
statute including: (2) contingencies. The statute cites as a .
priority “the provision of funds. to be used for activities with
respect to ,an area or areas not w1th1n the area of respon51b111ty
of a commander of a combatant command that would reduce the '
threat to, or otherw1se increase, the national security. of the.
-United States.”. Not more than $7 million may be used to purchase_

1tems with a unlt ‘cost 1n excess of $15 OOO

""While this” authorlty was con51dered “counsel (1n partlcular Legal F
Counsel for the CJCS) are skeptlcal at best that the contlngency

DRAF T CLINTON‘LIBRARY PHOTOCOL’Y'
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considered here fall within the scope of the contingencies
Congress intended to be covered by this authority. A decision to
. use this authorlty ‘would require addltlonal legal analysis.

d. Authorltles for In- Stock Resources

Section 552(c) Drawdown Authorlty of the FAA -- authorlzes the
President to drawdown the commodities and services in stock of
any ‘USG agency when an "unforeseen emergency requires the
immediate provision of assistance under this chapter." The
chapter ‘authorizes assistance for "peacekeeplng operations and
"other programs carried out in furtherance -of the national -
security interests of the United States. One day prior
notification required; $25M annual cap; most flexible of drawdown
authorities, 'and thus there are numerous competlng needs for it.
-This authority would have to be used in conjunction with the
section 614 waiver authorlty - As a- practlcal matter, this .
authority would only appear to be available in.the event that the’,
fossil fuel in question is soft coal, because DOD does ‘not have )

.heavy 011 in stock N

'Internatlonal Nonprollferatlon Inltlatlve Fund -- sec: 1505 of
the FPY 93 National Defense Authorlzatlon Act (P.L. 102- 484),
lSOl(B)(2) of the FY 95 National Defense

Authorlzatlon Act (P L 103 337), authorlzes ass1stance for:

: : CUNTON_
"efforts to 1mprove 1nternatlonal cooperatlve monltorlng :
of nuclear, biological, chemical and missile prollfera-lon C

" through technlcal proyects and 1mproved 1nformatlon'
sharlng C - S 'r,’, . . ;

'The authorlty to prov1de ass1stance under this sectlon in th

' form of funds may be exercised only to- the .extent and in the. \\ﬁ

amounts provided in -advance by approprlatlons act. While $20.
million was. authorized for FY 95 funds were-not approprlated B
against thlS account  for FY-95. However, ass1stance under thls,
authority may still be prov1ded in the form: of “in-kind -
‘contributions” and therefore would be.a source _of authority for
prov1d1ng the 1n1t1al 1nstallment of coal to North Korea. ]

Sectlon 5859(a) 1is subject to a 30-day;advance notlflcatlon
requirement. These funds, unlike the foreign operations funds,
are not subject to the country-specific aid prohibitions 1
contained in the FAA. The theory for us1ng these funds would be
‘similar to that for using the NDF; i.e., the provision of fuel '
would constitute a technical project Wthh was part of the effort
.. to improve cooperatlve monitoring by reduc1ng the country’s . °
nuclear capability:. .Nonetheless, in the: judgment of some
l_counselA use of -this authorlty,could be viewed as'a stretch‘as_f
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" the illustrative list of activities envisioned under this statute

.are international cooperative activities, e.g., with UNSCOM and

‘the IAEA. In the event an international organization were -
created to oversee and implement the framework agreement this

concern may fall away. : : j//a;EEs,
| , ' M

,Interagency Implementation Mechanisms:

. ’ o . L 4d

a. The Economy Act: _ ﬂo \xfr
| . \\.

In the absence of Congresslonal authority for -a directed
transfer, the interagency transfer of funds: is. governed by the
Economy Act, 31 U.S.C. 1535-1536. In short, the Economy Act M
permits the obligation of an.appropriation of . one agency (the s
ordering agency) to.pay for goods provided by or-services
performed by ahother agency so. long as both agencies have the
underlying authority to undertake the activity in question. .In
addition, the Economy Act requires that (1) amounts are
available; (2) the head of the ordering agency decides the order
is in the best interest of the -U.S. Government; (3) the agency to
fill the order is able to provide the ordered goods or services;
and, (4) the head of the agency decides the. ordered goods or :
services cannot be prov1ded as: conveniently or as cheaply by a

‘-commerc1al enterprise.

z
X.
s
3
>
\_

As applled by the. Executive branch, in consultatlon with the -
Congress, an effective Economy Act argument requires the agency
placing the order (i.e., the agency . with -the approprlated funds) ~

'to demonstrate that the good or .service provided by ‘another -

agency benefits the ordering agency and .that it is more. efficient
for the. other agency to provide the- service than for.the ordering
agency to provide ‘it themselves. This might be the case where =
two agencies are authorized to expend money on. non- prollferatlon
activities, but one agency may be better 51tuated w1th respect to’

skllls, llablllty rlsks, etc
b Sectlon 632(a) and (b) of - the FAA

-ThlS section prov1des'“Economy Act- llke” authorlty w1th respect
to the allocatlon and reimbursement among -agencies of funds .
available under the FAA. Funds allocated under this authority
must be obligated and expended ‘“for the purposes for which

- authorized, in accordance with authority granted in this Act or
under authority governing the activities of the agencies of the
United States Government to which such funds are allocated or
transferred. That is, this authorlty is only relevant if the
receiving agency has the authority to expend the funds for the_

purpose for which they were authorlzed
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