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IN THE UNITED STATES DISTRICT COURT ' , o
FOR THE DISTRICT OF COLUMBIA : \xﬁLED
RT C. BYRD, et g“., -;Z

Plalntlffs,

V.

Civil Action No. 97/-000L1 (1PS)

Offlce of Managament and
rudget, et gl.,

_ LDefendants,

—ral

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION
TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT AND :
N SUPPORT. OF DEFENDANTQ’ MOTION FOR SUMMARY JJD MENT .

INTRODUCFION _
On Hprll 9, 1996, the Ere51dent approved the Line Item.Véto
Act. Pub. L. No. 104-130, 110 Stat. 1200, to be codified at 2
.U.S;C. sai note, 591;‘g; seq. Tﬁé Act amends title x.ofvthe_
'_COngfessidnal Budgét and Impouhdment ControllAct’of 1974 (2
' U.S C. 681 et seq.), which auﬁhorizes the President to propcsé a
'"IeSCLSSLOH“ of budqet authorlty, but gives the proposal no
‘effect unless it bacomen law by Act of Congress within 45 days .
The Tine Item Veto Act, adopting "enhanced resglsslon,"
authorizes tﬁe President to "cancel in whole"; within five days
" of their enactment by Congress, any "dollar amount of
l'ﬁiscretlonary budget authority," any "item of new direct
apending, ¥ and any "limited tax bepeflt,“ under spec1f1ed texrms
"and conditions. The cancellation is effectlve unless disapprcved

’

by an Ack of Congress.

Contrary to plaintiffs’ principal contention, the Line Item

Vetms Act does not aurhorize the Fresident to take action which
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Iv1o lates Artl”1€ I, §7, cl: 2 (the “PreSentment Claﬁse”‘ of

Constitution. T e Act does rot permit the PlESld“nt o revﬂqe or

‘repeal any laws. Inatead the Act permits the Pre51dent to
cancel on]y designated dollar amounts, items, and limited tax
benefits contained in future spendlng and tax laws that have beer,
passed b} ‘both Houses of Congress, and pregented to and apnroved
by the P1e31dnnt, in accordarce w*th the P*esentmcnt Clause - Nox
dozs the Act permwt the Dre51dent to ravise or repea* any lawé.
'Pather, the Act makas pern1581ve and not mandatoxy, at 1east for'
a five day pELlﬁd, the expendlture of d991gnated funds or the
grant of.de91gnated tax beneleE sontained in duly enacted
speﬁding:and tax laws, and delegates to the Pre91dent authorlty,
the execution of those laws, to determlne whether the funds

shoul& be ‘spent or the beneflta should be araated

| rphere is no COchltut onal pr:ncxpae that s3Y5 Coaqress muet:
mandate apend;nq in: oppICDrlatlon laws. On the contrary, the
courts repeatedly have held that the ques:lon of whethpr apendlnq
is mandatory or pe1m1351ve - that 1s,.d1d Congress appropflate»
funda that musk be spent or may be spent -- is one of legislative
.intentnand statutory construction. E*g.; Train V. Qixy_gﬁ;mgﬂ
veyd, 420 T €. A5, 47 (1978); Decatux v. Paulding, 39 U.S.- (12

Pat .y 447, 516 (1840) ; State Highway Comm'’n of Missouri v. Volpe,

479 F.2d 1039, 1109 (Ath Cir, 1973) ; Nat’l Cpungil.of Coum.

Manfal Health Cap;n L Ing. v. annberger 361 F. Supp. 897, 300-
9¢1 (D.D.C. 1973). 1In granting dianrerion fn fhr Drenldnvt ta

determine whather to spend permisgive apprnpv1atwnng oY grant
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Aperm1351b1e delegatlons artlculated by the Suprewme Court.

.retal1)ng 1ts legislative prerugatlves TFerefoxe, the

-without exception ovex the past 60 years

.system of interdspendent and Shal°d reSpOnSlDllltieu between the

federal spendinq Placed in hlatorlcal context, the Act 18

" evolutionary, noct revolutlonary,.and it doeg not impermissibly '

permissive tax benefits, Congress ie constrained only by |
‘1ex1ble 1equ*rem=nts of ths delegation dOﬁtrlne
Congress’ vestlng of cancellatlon auLhorlty in 1'he Preqli

under the Llne Item Veto Act fully satlsfles the tes* for

Mgg;;g;gg v. United States, 488 U.S. 351 (1989). In the Act,
Congress baq prov1ded lntelllglble pr1nc1p1es to guide the

President 1n the exarcmse of tnls caneellatlon auth3”1t, whll-

delegatlon of authority under the Act is 51m113r to other

délegatzons 'which have been EuStalﬁed by the qupreme Coart

: Moreover, the Line Item Veto Act does not violate tl
pr1nc1ple of separatlon ol powers. The Act is the 1og1ca¢
outgrowth of executive aetlon, congress onal leglsTatlhn, and

court 1ullngE gpanning roarly two centurles, wh;ch have created a

two polltlcal branches of government on the matter of controlling .

transfer the "power of the purse" to the Presldent
B S‘I‘ATEMENT
A, Historical Backaround
The Line Item Veto Act was enacted aqalnst a bacquoﬁnd cf
pvn]v.ng onnperatlon and interdependence between the Legislative

and Eyecurwve Rranches on the matter of- COﬁtIO;anq federal




Republicuv

congressional legislation, and it has been lnfiuencea and

affected by decigions of the Judicial Branch.

1. 19th CQntuTv gxperience, Presideﬂts, at least since

Thomasg JefFerson, have asgerted that ths Exacutlvn Branch has
some dlqcretlon to conbrol the expendlture of fuqdq apprcprlated
by Congress S Rep. No. 104-9, at 2 (1995;. In 1833, Pr351dent

Jefferson made the flrst 51gn1flcant “1mpoundmnut of

'-approorlatéd fund by refu ing to sneqd qao 000 apuroprlated bv

Congregss for the opmratlon of qun. boats on the MisGJSclppl Rlver
‘because he thouqht *helr use was unnecessary.- Id., at Z-3; sece
Nile Stanton, Hlstorv and Dracblce of Ex' ntive Impbuhdment‘of
Approorldted Funis, 53 Neb L. Rev. 1.["Executive ImooundTent"]
In-1838,Athv Suprcme Court aec*ded Knndall v. United_ qgg;gg
ex rel &IQKE&: 37 7.8, (12 Pet.) 574'(1838) holdina that the
Py pawdunr rould rnot . refuse to make a paymart mandabed by act of

Pnngrncn onoa rnnfrarr fnr rhn qel1v91y of mdll But two yearg

larer, 1in Degatur v. DanTwng, 28 11.9. (12 Pab.) 437 (1946), the
Supyame Court deni ed a writ nf mandamis to corpal the q;rrpfavy
>f the Navy to pay a Flalm bhasged on a 0“T7T¢"°Jﬁna‘ qunTu ion.
The Supwems Court distinguished Kendall on t&e grounq that the

dutv imposed by Congress there was trerely ministerial, ! while

the duty imposed by Congress in the case before it "required the

cxerciee of judgment a@d digscretion." 39 U.S. at 516, °
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In 1876, President Grant notified Congress that he dad HQL\\ o~

. . S S A &
intend to spend the fu‘l ‘amount approoriated for harber and\river x;&b

imnrovements, becau e they were of a prlva*e or local 11te“est
rather than in the national 1nterest S. Rep. No. 104 9, at 3.
Congreas did not challenge P1981dnnt Gran;‘s 1mpoundr°nt 14d.
In. ‘the years followlng Pre51den Grant’s action, Attorneys-
General stated in. f01ma1 opln*ons that, in addition to statutcry
1dngudge, congres 51ona1 intent had to be con51dered in
determining whether congress was mandatlng an expﬂndltuve of

funds or simply pérmitting,the Presldent tc spend them. ;g.

2. EQELMMEQLhmgenturV developments. - CdngreSs deleqated a
vmeasufe Qf'budqetarVVand fiscal dlscret101 to the president in
the‘Aﬁti—DefiCienq§ Acts of 1905 and 19506. Act of Fab. 27, 1906
oh. 510, §3, 34 Stac. 48; Act of March 3, 1905, ch. 1484, §4, 33
Stat. 1257. In addition fo requiring the "apportionmencﬁ of
annual appropriations. to a#oid the'need.for-supplemental
appropriationa later in the fiscal year, these:Aéts 2llcwed the
Preeu&ent toc walve spendxng aﬂploprldted funds in the event of
"some: emrraordlnalj emergency or unueual circumstances wblch
comid not bhe anticipated at theAtlme of making such
apﬁortionﬁent " Ant nF Web.'?ﬁ, 1904, SU a.

In 1921; Congress estahiiahed A national budget system in
the Budgét and‘Accoﬁhting Aot Of‘f9?1, ch. 1R, 42 Stat. 20,
ropealed by Pub, L. -No Q7 - 258,‘96 grat. 877 (1382). Tn section
ﬂoi of the Act, Congress establlshnd the Buraau of the Budget

(now the Office of Management and Budcat) and x=qu1red the
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,Presid@nt to submit a»budget'to_Cohgress éoﬁually fo:.iés _
‘consideration"ana'apprbval.‘ Ir keeping with iis constitﬁnional
roléjto-make'the laws, Congr s3 retéined authority to enact-
‘*appropriations. 1d. Howevpr, by thls Act Congress snarcd
responsibility for budget‘preparation with the President.
' ' Pre51dent Roosevelt uged the waiver aut horlty prov1ded by -
the Anti- Deflclen‘y Acts during the Deo;essxon and Woxld War II
S. RPp No. 104-9, at 3. He alSO impounded funds for flood
control projects, whlch evoked a ‘eglslatlve response from
Congce%s in 1943 to proh:blt any agency or OfflClal (except the
Comm;sa*oner of Public Qoads) from impounding fundq SpprOpria;ed

for higlway‘constructlon d.

A

3.0 mhp amgnded Anti- Def1c1encv Azt . In i9€0, “ongross
.amcnded the Antl Def¢01ency Act to prov1de the PreSLdLnt llmlted
statutory authorlty to establish ‘reserves“ ’that is, to withhold
approcriated funds)- "o prov1ﬁe for contlnaen01es, or to e‘fect
qav:nqs whenever gsavings are made poas1b1° by or through cbanqes
in requirements, graater effi c1enoy of opezatlons, or other.
developments Subsequent to theodate-[of appropriation]." General
Approprlatlon Act of 1951, ch. 896, §1211(c)(2), 64 Stat. 595,
765 (current version at 31 U.Ss.C. 1512 (c) (1)) .72 The.ameﬁdments

also authorized ;he Executive Branch to "recommend the

v b mo ¢ pomie v 4mma s s mmm 4 eah ot At ok B i s sk As T

P Prasently, 31 17.8.C. 1105 contains a similar requlrembnt
for subm19310n of an execuflve budget proposal.

2 Congress deletéd the "other devnlopwenfs" language in
1,874 . Congraessional Budget and Tmpoundmant Control Act of 1974,

Pub, L. No. 83-344, §1002, &8 Stat 332, 387, 1002.
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rescission® of any reserves ”hotA* * * réquired to carry

purposes of the apprgpriétion éondernea."' lg,, 64 Staﬁ. 5,

lkcurreﬁt veréionla£ 31 U.S.é.'1512(c)(2)). |
The enactment of>these'amendmentsvprdvided-the Executive

"Brarch with its first express statutory impoundment authority.

egsing
the Resurdence of Presidential Budgetmaking Tnitiative: A ‘

‘Préposal to Reform the Impoundment Gontrol Act of 1874, 63 TexX.

L. Rev. 693, 699 (1384).

‘4. Impoundments in ths 1970s. President Nixon's extenaives

use of'impbuhdment during the early 197OS”gave_riée to & flﬁrry

O

£ litigation and legislation.'.Seé City of New Haven v. United

aff'd, 809

 States, 634 F. Supp. 1449, 1454-1455 (D.D.C. 1986),
F.24d BOOLID.C;;Cir;‘1987);.ngmerous 1awsuits were filéd in which
_plaintiffs challenged EXecutive Branch adtién withholdino funds |
apprepriated by Conqress‘for‘reasoné of economic policy.? The
CQurﬁs'in‘these cases generally ffamed the issue as one cf 

statutory construction and examined the language of the

amef e ate e abvmm ove r e we e s AVe A VO SARTATR SO R B

3 geveral district courts that addressed the extent of the
President’s constitutional authority to impound funds -
appropriated by Congress generally held that the President had no
"inherent" impoundment power. E.q., Guadamuz V. Ash,. 368 T. '
© Supp. 1233, 1243 {D.D.C. 1973); Local 2677, AFGE v. Phillips, 358

F. Supp. 60, 77 (D.D.C. 1973}. However, it was plain that the .
constitutional inquiry for those courts was whether the President
cemld ack aentrary to the legislative will of Congress. See
local 2677, AFGE v. Phillips, supra, 358 F. Supp. at 77 ("if the
power sought here weve found valid, no barrier would remain to
rhe executive ignoring any and -all Congressional
authorizations.') They Aid not’ rule whether an express
delegation of impoundment authority would violate the
Congstitution. See Youngshown Sheer & Tube Co. V.
343 U.S, at €35-636 {(Jackson, J., concurring) .

Sawyer, supra,
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particular ledislation in questionh to determine wnether C;7g

approprlatloﬂs Most of tha ”Ourts adaxL551ng preSLdent1a¢
1wpoundmentq fou“d that thele wag 1o such GJQCrttlJn 1n tho

rcases. See City of New Havan v. United States, supra, 634 F

F o

Supp. at 1454 n. 6 (cxtwng ﬂases)

T?c:r example, in Sta te H qhwav Comm'‘n of Mlsqourl v. Volpe,

.479 F.2d 1099 (8th Clr 1973),»the Elgh*h Clrcult exanlned
'whrthex the Qecretary of Transpoztatlon had dlgcreglon to defer
| uthorlty to obligate hlqhway fund: pr°v1nuslv apportxone& to the
‘OtaLP of MlS ourl uader the Federal Aid-Highway Act of 1956.
A’cs_mlng thm prop051tion to be true # % % that a gcnpraW
approprlarlor act is dgemea perm1581va in rature as far as it
conatitutes a naﬂdate to: expond funds,"the Eighth Lchult ruled
rhat. ”oﬁly an analysis cof the gtatute itself can dictate thef
.1érﬁfndﬁ nf rthe quéstioned aiscre;ion.“ 479 F.2d at 11C8.

Thersefars, rhe mighth Circuit said that " [t1he fundamental issue

ig whether the Secretary possasses direct or implied authcrity to .

evercise contract controls for thn.réagnh advanced." I4d., at

‘1111, 2ftey raviewing the federal Aid-Highway Aetr, the Righth

Circuit held that the Secretary’s diescretion to dpterminn whesher

© funde are made available wag llm ed to certain pvnaram vaxaf@ﬂ

:tatutory criteria. Id., at 1113 1114 & n. 16.

Similarly, in Train v. City of New Vork, 426 .80 35 (1975),

the guestion bcforc the Supreme Court was whethar the

aAdmlrlstrator of t%c Env*ronmvntal Proteﬁtlon Agen y could allnst
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to states less than thé.entire amount of funds éuthoriée{
apgroprlated by the Federal Water Pollution Control Act
_Amendments of 1972 The Supreme Court said the duestlon.tu¥Q*-
on "the p*oper coqstructlon of Act," 420°0U.S, at 41 and after
examlnlng the 1*elcvam:. language and leq¢slat~ve nlstory, 1t
concluded that Congress 1ntended to manaate allotment to the
étates of the full amount authorlzed to be aporoprlaued

ss, .The_ Impoundment Control Act. In reeponse to Presldnnt
“Nixon's ;mpoundment actions, Conq1ess, in 1974, enaccﬁd the
Impoundment ONCIOL Act {"icanrl. title X of thE'Cong:esslonal

Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344,

' 88 dtat 332, to "mark the llmlts of Congxesszonal and

' Pre¢1denf1a1 power in the matter of *mpounﬂmenrq Citv.of New
Haven Vv. Unlped_ﬁ_a_ supra, 634 F. anp at 1456, The ICA
rnhngn1/pn two typer nF 1mpnnnnmpnr- "dpfprrql" and "rhgciggion,"

H

A HRFQTY§1 i "ww?hhan1ng or 691qy1ng *hp mhllgat*nﬁ or
pxppnﬂlrnrp ‘of h1lgpr authority (whpthbr by establishing ressxves

ar atherwige) provided for projects or amtiviti

ea" or "any other
type of Executive action oxr inaction which effectively precludés
the obligation or evPendmture of budget authorlty koo .2‘
Q.S,C. 682 (1) . Deferxals are pexmlsglble only (1) fox

. coﬁtingencieé, (2) toueffect gavings achleved_through_changes or
efficiency, ox (3) ae spécificélly provided by léw. 2 U;S.C.
¢4 (b). The ICA authorizeo thc President and officerc of‘thc

Exucutlvc Branch td propoac a dcfexral by £xa nsmltthg a opeccial

message co both llouscs’ ofACOngress ¢ontaining statutorily

COPY



specified information regarding the deferral. 2 U.S.C.

.cial’ \§~

nessage, but_it may notvextehd peyond the end of the £iscas

A deferral becomes effective upon tranamission 6f the sp
*year.;ﬁéb
during which the special meseage was transmitted. I1d.* -
A‘fescission ig-the cancella;ion of budget authority. é
G.5.C. 682(3). Under the iCA, the President may pqucsé a
»resCission of'éll or part of any budget authority whenevér the
Preéident determines that it "will not be required to‘carry”out,_
~the full objécti&es or SCCDS of\proqrams fer which it:is provided
f‘or that éuéh budget autﬁdrit?'should'bé_resciﬁded for fiscai
policy 01 other reascng * *.'*'."i .2 U.8.C. 683(a). The Ica |
acthorizes the President to propose é resciésion by'ifansmitting ,
a épecial‘mességa to koth Houses of éohqreéé‘containinq |
'Statutorily_épécifiedvinformation regardfng‘the rescissionl 1d.
However, under thg ICA the amouut propbsed to be rescinded must -

he made available for obligation unless, within 45 days after the

\

e ha RN 1AL eme e e -

1 as originally enacted, the ICA provided that a proposed
deferral was automaticdally effective unless either Houae of
Congress passed an "impoundment resolution" disapproving the
dsfarral. 88 Stat. at 335.. Suhgeguently, in light of INZ v.
Chadha, 462 U.S. 919 (1983), the one-House veto provision was
hald unconstitutional. City of New Haven v. Pierce, B09 F.2d4 900
"~ (D.C. Cir. 1987}. In respcnse, Congress amended the ICA tO '
climinate the legislative vato provision. Pub.L. 100-219, Title
IT, § 206{a), Sept. 29, 1887, 101 Stat. 785. Congress dld not
vetain a formal cheok on deferrals, but it authorized the
Comptroller General to bring a civil action to require -that
budget authority be made available forx ckligaticn whenever that
is wmandated by law. 2 U.S5.C. 687.

- 10 - -
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speclal message hag been transmitted, Congress passes a |

rescinding all cor part of the amount prCﬁosed. 2 U;S,C.

B. 'The'Line Item Veto Act

Under thne Line Item Veto Act, the president iS‘authofized,
with respect to any bill or joint resolutioh signed into law
pursuant to Article I, section 7, toO ncancel in whole'" any

" vdollar amount of discretionary budget authority," any ‘item of

'new direct spending, ! or any'"iimited tax'benéfit,“,as those
terns ére defined in'the Ac;, if the President determines that
the "cancellation" will ﬁredﬁcé the Federal budget deficit," ”not.
impair any essential Government‘functions,“ and "not harm the_'
natibnal intereét;" -é‘U,S;C..691(a). In ideﬁtifying'aollar
amounts,.items,'and benefits fof cancellatibn, the President must
considér the.legislative ﬁistory.aﬁd purpoées of.the.iaw

containing those dollar amounts, items, or benefits, any-speéific

e oo s bamrm b m b b bt A wdme & VAN WP N An

5 Congressional efforts to reform the budget process .
continued after passage of the ICA. In 1985, Congress enacte
the Balanced Budgeét and Emergency Deficit Contrel Act, Pub. L. o
No. 99-177, 99 Stat. 1038, which required automatic reductions in
certain expenditures if the federal defilcit exceeded statutory
maximum deficit amounts, and required the President Lo igsue a
sequegtration order mandating the reductions. In Bowsher v.

Synar, 478 U.S. 714 (1986), the Supreme Court held |

. unagnstitutional the provisions of that Act .which vested certain
executive responsibilities for the sequestration process i the
Cemptroller General, a legislative officer. Subsegquently,
Congress amended the Act to assign most of those respongibilities
to the Office of Management ‘and Budget. Balanced Budget and ‘
Exergency Deficit Control Reaffirmation Act, Pub. L. No. 100-119,
101 Skat. 1330-1345. Tn the Budget Enforcement Act, title Xiii
of the Omnibus Budget Reconciliation Act of 1990, Pub. L. No.
101-506, 104 S=at. 1388-1573, Congress replaced the system of
maximum deficit amounts with caps on discretionary spending and a
pay-as-you-go requirement for direct epanding and revenue
provigions. ' C '

- 11 -
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sourcps of 1nformatlon to wnlch uhe law mak es referencé,

deflnltlona in the L1n° ItDm Veto Act. 2 U.S. C 6§91 (k) .

| The Aét also directs the congrQSSLQnalAu01nt Cemmittee on
TaXatIFn to identify limit ed'tax-bﬂnéfits contéinéd in bilis and
Joint resolutions, nd provides that those bJ;ls ard joint
reqolutlona may include a separate section pxonlblt;ng the
application of the Act to any pIOV¢Si6nS'but thqsa speéifically
enumerated in the separate sec;lon andfidehtifiéd'by the Joint
Committee as lwmlted tax beneflts 2 U.S. C 'F91E(a) (b) . ‘The:
que dent must comply with the restrwctloﬂs in those erarate
Sections} if any, in exarc151ng the authorlty to cancel limited
.tax_‘be‘néfﬁ.ts.v 2 U.S.C. 691f(c).

'The'Président must noblfy Congress of a canoelldtlon by
transmittinq a'"spcﬂlal message" w1th*n five ca;enda* days after
_enactmen:t of the law €O whlch the cancellatlon appll“B 2 U.s.c.
691{a).  The Act specifies the contents bf the apecmal message,
and'redujraé that it snall bt= pr:nted in the Fedpral Reglstpr in
the flrst lssue publlshcd after 1t'1s trawsmx*ted to Jongress.

2 U.8.C. 691a. The cancellatlon takes effeﬂt upon Congress’
recaipt of the spec1a1 message, and, in the cese of a
cancellation of dlscretlonary budget authority, results in the
aimn 1 EANROUS reductlon of the dollar amount of tbe reTevant
aﬁpropriaridn. 2 U.S.C. 651b.. The’ cancellation operates to
rescind any dollar amount of discretionary budget authority or
prevent 1tems of new ﬁ rert qnendwng or limited téx henafits from

having legal forece OT cffent. 2 T.8.C. 691e(4). ‘Both the Office

- 12 -
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of Management and Budget and the Congresslonal Buaget Off
make designated revisions in budget eselmates and repcrts.

cancellatibn becomes effective; 2 U s.C. 69104.

Under the Llne Item Veto Act, each spec‘al messaoe
transmltted by the Presrdent ig. referred to the approprlate.
congressronal committees. Durlnc a revmew perlod of 30 days
fellowing Congress recempt o‘ the cpeﬂlal messaqe, Members of.
'ConqreeQ may 1ntroduce, and ‘Congress may congsider, a "dlsanpxova‘
bill" under a schedule and procedures gpelled out in the Act. 2.
:U.SrC. 691d. A dleapproval bill is a bill or 101nt rezolution
which digapproves one ox more-cancellatlons.‘ 2 U.g.¢c. 691e(6;

" 1f a disapproval bill ie-enected into law, then all cancellations
disapﬁroved in that Iaw are null and v01d Z-U.S;C. éélb(a).
The Act does nol confer authorlty on the Uresxdent to cance] any
d011ar amctnt oF dJcher:ondry budget anthority, item of new
d1rehr hpendnng or-limited rax benef1r contained in. an enarred-
,‘d'uq-xpnrnva'l h11'l 2 11.8.¢. 691 (C")
| Thelnine Ttém.fon Act. bewame effenruve on January.1 1%97.
It expires on January 1, 2nnq 2 u.8.C. (61 Tmote.
| | AR(‘JMENT
Y. THE L_INE TEM VETO ACT DOES NOT AUTHORIZE
' A VIOLATION OF THE PRESENTMENT CLAUSE --
FUTURE SPENDING AND TAX BILLE WILL RE
PRESENTED TO AND. APPROVED OR VETOED BY . .
THE PRFS‘IDF‘NT IN ACCORDANF‘E. WITH THE CLAUSE
In thelwake‘o‘ *he ane Item Veto Act lawg containing

dollar amounta of dincrctionary budget authorlty, items of new

direct spending, and 11m1tcd tax beneflvs will be paased'by both

- 13 -
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Eouses of Congress, and presented to the President for
or return, just as they always have been. We agree with®

plaintiffs that, under the Presentment Clause, the President S

sign Qr-Veto the "whcle bill," "i tdto.ﬁ See Plaintiffs’

Memofandﬁm in Opposition to Déféﬁdants’ Moéion tc Diémiéé ahd in
Support of Plaintiffs’ Motion for.Summéry Judgment [“F1. Memo"],
pp. 28-32. If.thevassidentiéigns it, the-billvbecomeévlaw‘and'

the Prééident must faithfully execute it.

what is new about the Line Item Veto Act is that, in effect,

it makes‘p@rmigs;yayhand nbﬁmmandgggxyL future laws cohtaining
dollar émcunté of discreﬂibnary budget authority, items cf new
diréct spending, and 1imited,tax benefits permiséiVe and‘nﬁt
manaétgfy -~ at least for a_fivééday period.',Thé Act does this

by conferring discréﬁion upon'the Prgsident nbt to spend -
appropriations or to grant limited tax benefits. In cther_words,v
-Congressvhaa delegated éuthQrity t¢ the President, in ;he
pvpnﬁfinn of duly enacted future spending and‘tgx laws, to
determjn# whether pa%ticnlar fnndé éhould be spent or particuliar
tax benefits should he g?aﬁted.ﬁ Thih<6etermination must be

made within £ive days after enactmant of those laws, utilizing

——— a6 s e o oY a2 L AMAVATY 7 iSO o= e S

4 § The language of the Appropriations Clause of the

- Constitution ("No Money shall be drawn from the Treasury, but in
Congequenca of Appropriations made by Law," Article I, §§, «). 7%
suggests a bilas against spending. It constraing the President
from cxpendituree unless and until Congress appropriates funds.
OPM v. Richmond, 496 U.§. 414, 424-425 (1990) . But this Clause
'in no way ouggecte the converse; that the President mugt spend
money. that Congress appropriates, at least in the abeence of some
legiolative intent to wandate that regult. Decatux v. Paulding,

supra, 37 U.S. at 516.

..’_]_4'-




laws. The President gimply exérgises the discretioﬁ thaﬁh;
-Cdngress validly has conferred to determine whether tc spend
funds of'g;ant.benefits that, for a limited time, are perwmitted.
but not reqﬁired to be spent or granted.’ N |
; Accordin§1y,'the arguﬁent that the Line‘Iteﬁ Vetc Act
nevadé[s] the Centiéi'purﬁosé of the Pfesenﬁment_Clause"‘beéause
it ¢ives the President "the powgrvtdrapprOVé parts of a bi1l ané
feject othefé,“,and»the "power‘to fepeal provisions of law ﬁhat
'bacamevlak b&tWéenvone ingtant and five davsxearlier‘ﬁhen the
?residént signed the.bi1l" (P1. Memo, op. 32, 34, 36), is'baéed
on" an errdneoﬁs ptemisé. The_Abt does not alléw the President to
rapprove parts of a_bill and rejé;t_others" or to "repéal" ény

Jaws.? ‘Instead., it confers discretion upon the President in

g e b o Ay So—— e} T AL T R gl

_ " plaintiffs contend that this explanation "is on its face
inapplicable to ‘limited tax benefits,’ such as a deduction

available to only a few taxpayers, which de not involve
spending." Pl. Memo, p. 39. They also claim "it is cbvious thath
cancellation of a limited tax benefit is changing the law.® I1d.

This contention is incorrect. Congress has, in the past,
“delegated discretionary anthority to the Searetary of the.
Treasury to extend tax beneficial treatment not explicitly
granted hy aratntre ro classer of taxpayera. See, e.g., 26 1T.8.C,
21 (Q) (4) (B); 172(£) (3); 461(e); 4401 (b). There is no reason
Congrees could not, converasely, confer digcretionary authority on
the Secretary to withdraw such beneficial treatment. That is the
authority Congress hasg conferred on the Pregident under the Line
Ttem Veto Act with respect to limited tax banefits. By '
exercising that authority, the Pregident is executing that law
consistent with congressional instructions, not "changing” it.

. ' Contrary to plaintiffs’ suggestions (P1l. Memo, pp. 26,
' 34), the appearance of the woxd vveto" in the Act’s title has no

{centinued. . )
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-resﬁect only Qf dollar amounts of discreticnary budget a Lhor¢ty, 4?’
items of'new direct =bend1ng, and limited tax benefits c\ntalnedQ\
in duly enacted spending and tax ;aws that have been signe
;Q;g,_by'the_President;é

‘-Indeed, in passing the Line Item Veto Act,-cdngreSS mada 
clbar‘thét it was not attempting to "evade() che‘centrai pufpose
- of the P*esentm ent Clause, 25 pl*'ntif conte nd, BAs the
conferces on the Act noted, Conqre "specifical iﬁcludE:d1 tbe'
fequiremeﬁt that a bill or 101nt resolution must hav~ been algnac
1nto law in order to clarlfy uhat the cancellatlon authorlty
only becomes effectlve after tqe Pr891dent has exercised ‘the .
bconqtltutlonal authorlty to enact. legls‘aflon in lts anblrety
'This requlrement ensuxes thdt the President aff*;matlvely
laemonstrates support for,the'unde*lylng leglslatlon from Wthh
spmni?i¢ canceliations afe theh permitted.” H.R{ Can.bRep. No!
104-4381, At 20 {1@96)- Fﬁrhhefmnve,t"tt]he cancellation
authoriry dnea not permit fhé President. tn.rewvita rhe nnderiying

law, nor to change any provision of that iaw, * * * including any

J U amitdbte s e

8 (. .continued)
opuxatlonal significance, because the actual prOVlSlonS of the '
. Aot nowhere mention a presldentlal "vato. More importantly, the

Act doag not authorize a veto in the commoqu understood sense of
nullification of a law.

¥ Evcn plalntlffﬂ concede that, under the Act, the President
nphysically signs the whole bill," and the bill "becomes law Zor
a sginkilla durig! beforz the Prccldent exercicese tbe dnpcretlon
ﬂonferred by the Act. Pl. Memo, ‘pp- 34, 35.

- 16 -
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réstriction, limitation or conditioh on the expenditure

authovlty, or any othex requ1rement of the law.™" Ig.°
Congress could achieve the same result it achleved under’
Llne ltem Veto Act by 1nsert1ng the words of the Act in every.
future spendlng and tax law. For example, both Houses of _
Concress could pass an omnibus bill approprlatxng $10 bllllon for
100 defense.prOJects, subject to a prov1so that the Presxdent
: .couid caﬁoel.ohe or more of those progecte over. the life of the
eppropr:atlons if the Pr931dent determlned lt would reduce the
- federal budget deflClt 01 both Houses could pass a bill
appropriating $100 mllllon for two defense prOJEots, ‘gubject to al
‘prov1so that the Pres;dent could cancel’ elther or both of those
| pendltures within flve days of enactment of the b111 if the
Preqldent detexmlned it would reduce the federal budget def1c1t.
1f those bills were presented to and 31gned by the Pre51dent,
thev would beoome'law even though the expendltgree were made
.perm1951ve and not mandatory. If thetPfeéident then determined
that cancelllng these expendltures would reduce the federal
'budgpt deflclt, and the President cancelled them, the Preeldent
would not be rev1s1ng ox repeallng the 1aw The Pre51dent merely

would be exer01sing dlacretlon and executlnq the law COﬂSlstent

ot gy s s ke bl lon o eAdAs T e

10 Thum, in defining the term "dollar amount of
discretionary-budget authority," Congresa specified that this
term "does not inelude * ¥ * any restriction, condltlon. or
l1imitation in an appropriation law or the accompanying statement
of managers or committee reporta on the expendlture of budget

authority for an account, program, prOJECt or activity, or on
activities involving suﬁh‘prpnd1fnY9 2 11.8.C. 6§91e(7) (B) (1v).

- 17 -
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‘the Presentment Clause.
It makes no constitutional differernce that Cbng;ess chose
_insteéd to enact a single, freé—standing‘pinéritem.Veto Act that
. will‘put an ihterpretive glqss Qn_future Bpending énd tax laws.
vThe President's'exerqise of thé_discretibnaryvcéndellation:
'aﬁthority_cqnferred'by the:Act does_hot'impliéate of Violatefthe.
Presentment Clause because it appliéé onlv to spendinq.and tax-
.1aQs that have been duly enacted~in accordance witﬁ cha£ Clause.
To be sure, Congressvié'preéluded'bv the sepafacion of
.powers brinciple of our tripartite systém of vaernmént froﬁ’
,delegatind its ieqiélativé power to the Executive or.Judicial,
éfanches.l'Field v{ Clhrk,.143 U.S. 649, 5§92 (1892) . Therefore,
the instructions Congress has given‘the President Qnder the Line
Item Veto Act for execuﬁing'spending_ahd tax laws may ndt'bé s0
utibhounded éé to delegate legislative powef to the President. But
that means that the'constiﬁutionality of the Pfesiden;'a exercise
of the'ngﬁne113tinn anthofity conferrea by thé Line Item Veto Act

invelves primarily A qnagt{nﬁ of delegation doctrine, not the

DPregentment Clange 1t

——ea e e . -

1 plaintiffe also contend that, by defining the term
wdollar amount of discretionary hudget. anthority" to include
acrounts "represented separately in any table, chart, or
explanatory text included in the statement of managers or rthe
-governing committee report accompanying such law" (2 U.S.C.

91&(7) (ii), the Act impermigsibly gives these tahles, charta,
and texts "the force of law." Pl, Memo, pp. 38-39 n. 23. - That
ie not so. As the House conference report on the Act makes

(continued...)
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II. THE LINE ITEM VETO ACT DOES NOT |
' - UNCONSTITUT IONALL’! DiELEGAL'K ) L
LEGISLATIVE POWER TO THE PRESIDENT

'A.} Canqress Has Bread Power £o Deleqate

The Supreme Court has obeerved that "the separabion of-
‘pcwers principle, and the nondelegatzon doctrxne in partlcular
do not prevent Congress from obtalnlng the asszstaﬁce of its

coordlnate Branches. . Mistretta v. Unlted States 488 U.S. 361,

372 (1989). The test the Supreme Court,has uged to deCide
whethef Cbngréss,haé aouéhtktoo mﬁch assistante'from anotﬁer
.branch is well-settledf "rIn determiﬁing what Congress may do in
seeking assisﬁance fromAandthei branch;‘ﬁhe extent ‘and character
of that assistance must be fixed~accofdiﬁg‘té common sense and
the inherent necessities of the qovernment co?ordination' * K %
'~So'long as Coaness ‘shall lay down by 1eq151ct1ve act -an ‘
1ntﬁlllq)ble prlnc1ple to which the person or boedy authorlzed to
exercise the‘delegated authority is directed to'conform, such

legislative aétion is not a forbidden delegation.’" Mistretta v.

vy WAl 44 rmmw wae mc WS MK NS L Wk et SN ¥ @1 —

N(,..continued) ‘
clear, Fhim definition “13 not. 1ntended to give increased: 1ega1
weight or authority to documents that accompany the law that it
enacted. Rather, as an exercise of its authority to specify the

' . terus of the delegation to the President, Congress is choosing to

use those documenta aa a meang of allowing the President
increased discretion to reduce dollar amounts of discretionary
budget authority provided in an appropriation law."™ H. Conf.
Rep. No. 104-491, at 32 (1996). Thus, the tables, charts, and
awvplanatory texts are merely points of reference, reflecting "an
agreed upon set of dollar amounts that the President may rescind
~in their entirety." Id. Congress just as easgily could have
incorpoxated by reference tables, charts, or explanatory texts
appear ing in newspaper articles or other publicationa wi thont

glvmng them the force of law. ‘
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tnited States, supra, quotlng from J. W, Hampton, Jr & . Co, v, <§ =
. b ~
>

'_Qg;ted-_ ateg, 276 U.3. 394, 406,.409 (1928)

Applylng thig "common sense" test to the "inherent.
nCCCSSltlES" of government, the deremo Court has not struck down
a challenged statute on delegatlon grounds in over 60 years.
Iﬂu@&d except for lnvalldating two statutes as exce931ve

'delcgatloqs in 1935 gee A. L A. Schechter Poultry Coxp. V. beted

‘gtgtgg, 295 U.S. 495 (1935)- Panama Refining Co . Ryan,_293
U.57’?88 (1935), the Supreme Couxt has not stluck down a stnale
’cnallerqed statute on deleqatlon qrounds |

| At the ‘same time, 1'he ‘Supreme Court conSLStently haé
sustained Congress’ delecatlon of sweeplnq dlscretlonary powers
to the.Eieéutive Branch 1nclud1ng:powera that relate directly to
thé Nation's fisc. TFor example, the Supreme Court has held that
cdngress may authorlze the President and other Executive Branch

f‘ltlals to raise or lower tarlffs (J. W Hamnton. Jr. & Co. V.

imited. State 'gnpxg), egtablish a minimum wage for 1ndustry {Opp

Cattan M111q N _,ﬁﬁdﬂ%ntratnr, 319 11.8. 124 (194Q))4vdeﬁerm1n&

just and reagonable pOWeY ratea (FPC v. Hope Natural Gas.Go., 320
U.8. 591 (1944)), fix fair and equikable copmedities prices

AR

(“_kjg v, gpkgod States, 321 17.S. 414 (1944)), Aefine and recover

echSSlve wartime. proflts {(Ligchte v. United States,.3§4 3.8, 742

(1948)), raisae license fees on 1mports (FEA v. Alaonquin SNG,

—

La_.;‘426 U.&. 548 (1976)),'andvestab115h and cnllect pipeline

2 =2

oofcty ucer feec or taxes (Skinner v, Mid-2mexica Pipeline

490 U.S. 212 (1989)).
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These decisions have been "driven by a practical

understanding that, in our increasingly complex society,
with ever changing and more téchn*ca1 pvoblems, Congress sii

.cannot do lts job absent an ablllty to delegate power under broad

general directives, " rdlstretta ' Unlted States, supra, 488 U, S.

at 372. Nevertheless,'delegations.oi power by,CongreSB to the'
Executive Bradchvé}so'have been sustained where the reaecn fcrv
the dejegat4on“was not concern about Congress’ ability to deal

with complex and technlcal problems. | |

A good examole of this is the serles of enactmepts whlch in
conferxlnq broad autho*itv on ‘the Secretary of Defense to close
mllltarv bases, dld not gspecify- whlch bases should be closed
\Throuqhout the 19605 and 1970s. the Pre81dent attempfed to reduce .
nilitaxry expendlturea by 01051ng or»reallgnlng mllltary bases.

See Defense-Base‘C1csure.and Realignment Ccmmissicn, Reﬁgrg_;g»

Lhe. Exe,side.rit;, at 1- 1 (1991).

Beglnnlng in 1977 Congzcss enacted leglslatlon Wthh
'cnnferred aurhorxty on rhe Secretary of Defense unllaterally to .-
rane military hHQPﬁ, quhgerf ro override by Act of Congress.

. Unﬂer rhe NDefenga Anrhnr17arwon Amendmenrq and RBase C]oqure and
Realidnment act, Dub. T.. No. 1nn~526, 102 Stat, 2623, enacted 1n-
1888, Congress cxe ted an 1ndepenﬂpn1‘ commiagion nnd anthorizad
it,to.recommend basee for closure or realignment. The commission

pxeeented its recommendation to the Secretary of Defense, who had

tho power to approve or disapprove the entire group of

COPY



recommendations.

had 45 days to override the approval.

This legislatioﬁ was challenged in National Fed. of Eg'

.nnlgyqu v. United States, 805 F.2d 400 (D.C. Cir..1590),

on the .
ground among others, théf it amountea Eo "an eyceqsive
delugatlon of leglslatwve discretion in vmolatlon of the
constltntlonally based non-delegation d0ctr1ne " 905 F. 2d at

404. The Dlgtrlct of Columbla Circuit rejecbed thls challenqe
It noted that thn test applled by the Supreme Court in deleqatlon
cases "has not been a‘pough one." . I1d. It thenrconcluded that
the 1988 act incorporéted an intelligible standaxd to constrain
administrative diséretion, and ﬁhat it was "well within thg
bounds of lawful delecatmon. de.

The Line Item Veto Act confers slmllar delegated authorlty.

" The Azt delegates to the Presldcnt the authority to decide,
subject to 1eglslatlve dlsapproval, whether to spend fuﬁds ‘or
grant. limited tax benefitsvwhich are permltted,‘but not required,
ftq be'sppnt'AT granted. . Whe&her abpfopriations'are permissive or

mandatery is a matfer of atatutory interpretation. E.g., Irain

v. &

iH-

ty.. o_ii 'Ng_ York, supra

: bnnatnr v. Panlding, supra; Skate

nghway Comm n of Missouri v. Unlpe, supra; Nat'l Councdil_of

Comm,. Mental. Hea _;th Centprs, Inc. v. Weinberger, supra. No court

hae ever suggested that Congregs may nnt leave if. to the
Pregident’s discretion, with whatever gnidn1ﬁnpq are npréqqary;
to decide whether to gpend approprlate& funds or grant. Timited

tax'bcnefltc.' The disgcretion conferxred by thn Line Item Veta Bat

COPY
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~on the Presidant, like the digcretion conferred on the Exgcutive
Branch by the base closing legislation, is well within the\

of lawful delegation.

B. The Linve Item Veto Act Has More Than-
Anmple Standayds to be a Valid Delegation:

As the Supreme Court relterated in Mistretta v. United

States, supra, 488 U.S. at 372, congreseiOﬁal delecations of

power to the Bxecutive Branch will be upheld if Congress 1ays
down'an "1nte111g1ble-pr1nc1ple" to which the person or body
authorlzed to exercise that power must confozm CoﬁgreSs was
satisfied that the Line Item Veto Act 1ncluded ample 1ncelr1g1b1e .
‘prlnciples, and a review of the Act makes clear that it does.
First, the president may exercise the cancellation authorlty"
Cunferred by the ACcAonly if the President determlnes that the
cancellatlon W1ll “( ) ‘reduce the Federal budget deflclt {ii)
not impalr any essentlal Government functlons, and (111);not haLm'
Athe natlonal 1ntarest,“ and 01ly if the President TOleles
Congress of the cancellatxon by transmlttlng a special message
w1th1n five days after enactment of a the law contalnlng the
,dollar amountc, items, ‘or benefits to be cancelled 2 U.S.C.
691 (a ). The cancellatlon authority "13 not separable from the
'PrDSLdent s dutles to comply wrth these restrictions," so that,
if the Preeldent "reaches beyond these limits to expand the
application of this new authorlty, the President will be reaching

beyond the delegation of these authdrities.“ H.R. Conf. Rep, No.
104-491, at 19 (1996) .

COPY




particularly constrained. Under the Act, the President}

comply with the separate sections, if any, of bills

resolutions prohibiting the application of the Line

item Veto Act

to any provigions but thOSe spe01f1cally enumcrated and

“identified by the Joint Committee on Taxation as llmlted tax

" benefits. 2 U.S.C. 691fT
| Second, in identifying dollar amounts of discretionéfy
budget aﬁthdrity, items of.new direct spending. aqd 11m1fpd tax

benefits for-cancellation,'the President must "(1) considar the

41eu1slat1ve hlstory, construction' and purposes of the law whioh

~contains such dollar amounts, ltemS, or benefitSv (o) cnnﬁidgr_

any specific qourceq of 1nformat1nn referenced in nnnh 1 aw nr,‘in~
the ahaance of npehifin aoircas af information, the besgt

available infnrmétinn; and (3) nae the definifions contained in

[the BAar] 4n npp1y1ng thisa part tﬁ th gpecific provisiene of

such law.* 2 T.8.C. #21(b). The PrESldent'g gpacial measgsgsage to

Pongreéé must include relevant guppbrting matexrial abOut each
cancellqtlon, inceluding the reasons for the cancellatlon and, to -

the mavimum extant practlcable, ite estimated flscal economlc,

and budgetary impact. 2 U.S.C. 691a(b), Thie helpe to cabin the
delegation to the Presidenﬁ; bécaueé it requires an axplanation
of the Presxdent’s action. It aleoc rervee "to .eneurxe thét thé

Congrcac and the publlc rcceive oufficient lnformatlop with which

to judge the Prcaldcnt_sjactlon. H.R, Conf, Rep., No. 104 491,

at 21 {(19956) .
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.ana the total number of cancellatlons imposed durlng the curre
~.eee:um of Congress on those states and dletrlcts 2 U s5.C.
691a(b)(2)(B—c) Thig is "to ensure that the Congrese has
information to determine 1f there lS a dlsproportlonate 1mpaof on
a particular state or conqreSSLOnal district." H.R. Conf Rep
No. 104-451, at 21 (1996). o
| Tkird, the Act 1ntorporates a "1oekb0x" ptovieinn rndni%ing

. the Office of Management and Budget to take preenvwhnd nnonnntlng
- staps to quarantee that any credlt for money nat spent av tax
benefite.not granted is dedicated to dafiait Tedﬂctlon. 2-U.s.c;
9lc(d~b\ : “Thls ensures fhaf “the Drpﬂ1ﬂent ﬂn s not

PLY

cancel a parrlcular dolliar amount of dwshr tionary budget
authority, item of new H1Tphr qpendlng, or llmltnd tax benefit in
order ta inareasa npend1ng in othex areas.‘ H.R. Conf. Rep No.
104431, at 20-2) (1.998) .

Plaintiffe sharacterize these intelligiblé principles; to
which the Prneldent mugt conforw in e“vr0151ng the cancel]atlon
aunthority conferred by the Line Item Vesto Act ag "an 1lluslon.ﬂ
Pl. Memo, p._40. They claim that the determlnatlonc thc
Pxesmdent is requlred to make "tell the Precldent only that hc
should exercmse the rgame judgment a lawmakex would, and do not
, conctraln hio authority at all. _Q., pp. 40-41.

That iz not so. The lQQlalatlve guidelines in the Line Ttem

Vete Act meaningfully constrain the President's'diecretion,

COPY
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'especially those‘requiring'the President to exercise the]

cancellation authority within five days after enactment
-rélevant spending or tax laws, to tranémit é spécial messég'.
demonstfating compliance with Céngress‘ inatruttionSQ'and to
comply'with thé "lockbox" requirement. fhose provisions dény the
President a'rovihg charter to cancel, at any tiﬁe as the

Pregident sees fit,}a_particular.sﬁendiﬁg or tax relief measuxe
éimply‘because the President disagrees with its purposes. Thesé'
‘guidelinesg are no’more'illuébry than thé~guide1ines in"those.laws

delegating power to the Exe;utive Branch tc_décide whethér to

increase or decrease tariffs (see J.W. Hamntqg;;q;¢_§”gg. v.

United States, supra),®? to fix fair and Equitable_COmmodities

priceé (see Xghgg~v. United States, supra), to define and recover

excessive wartime profits (see Lichter v. United States, supra),

" and to close military bases (see National Fed. of Federal

‘lgmg;gyggg'v. Qnited Stateg,”suDra); all 6f which were upheld
against a delegaﬁi@n‘chélienge.? | | |

| Finally, because the Line Item Veto Act provides that.
CQnQIesé ﬁay pﬁss disapprofal legisiation that overturﬁs a
| presiﬁentiél cahcellation, é_U}S,C. 691d, Congresslhas reﬁaihed a

sufficient degree of its legislative prerogative. Congress’

T TR

a4 e P moy e e

42 This delegation is remarkably similaxr to the delegation
to the President under the Line Item Veto Act of the authority to
cancel "limited tax kenefits." : v
_ * In Skinner v. Mid-America Pipeline Co., Bupra, the
Supreme Court held that Congress’ delegation of discretionary
anthority under the taxing power "ig subject to no congtituticnal
sCrublny greater than that we have applied to other nondelegation .
challenges." 490 U.S. at 223. Therefore, the cited cases
uphiolding delegation guidelines plainly apply to the delegaticn
of spending and taxing authority under the Line Item Veto Act.
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aCtlon under the delegatlon squares with the Cong1essmonal

purpose Slbbach v. Wilson & Co. 312 U.S. 1, 15 (1941).

Plaxntlffs presume that all dlsappxoval bills would require

T a EWO- thlrds vote of each House of Congress - -to secure passage

beeause, they 1mp1y, the President would not sign a dlsapproval
b111 contalnlnq prov151ons he had cancelled Pl Nemo p. 1l.
However, the President may decide to sign a dxsapproval blll when
a BpElelC Jtem has garnered the support of a majorlty of
Conqress on 1ts own merlte, rather than made a "rldex" rn 5

larger apprcprlatlons measure. See Nat’ 1 Treasury Employees

Union v. United States, 929 F. Supp. 484, 489 (n.n.c.), aff'd,
101 F.3d 1423 (D.C. Cir. 1996) .

Congreqs' reservation of’ fhp power to dwgappvmve a
préﬁidmmtiaT nannp11arwon nﬂder the_h1ne Ttem Veta Act is an
:add1fnnna] qafegnard against the exercise of canceilation
authnrity in a mannexr that weuld preclude Fongreqs frnm
"accnmpllshlng its constltutlnnally assignad functiong.® E;&ggv
v. Administrater o ﬁ

1D

snexal Servi rvices, 433 U.8, 425, 443 (1977).
This provides furthex support for the Act's delegation of -

authority to the Pregident.

IfI. THE LINE ITEM VETO ACT DOES NOT
VIOLATE THE SEPARAT ION OF POWERS DOCTRINE

P]alntlffs also argue that the role a531gned to the
President under the Line Item Veto Act exceeds the constltutlonal
,lnmit of Executlve Branch power and encroaches upon the

COPY
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Leglslarlwe Braneh in v;olaelon of tha separatlon of powgrs
doctrlne. Pl. Memo, pp. 31-32, 39-40, 42-43. Placed in She
'hietofical context of the evolviﬁg relationship between_ehex\\
.Leglslatlve and Txecutn.ve Branches on budgetary mattersg, the Line
It:m Veto Act does not violate the separation of powers doctrine.
In the words of James Madison, separation’ of powers "d[oes]
nat mean that these [three] departments ought to have no Qarr1a1 '
agency in, or no controul over the acts of each otrer," but
' vrather “that where the whoLe power of one. department is exer~1aeé‘
by the same hande whlch poseess the mhgle power of another
department.'the fundamental principles of a free const:fnr1on.
are subverted.ﬁh'The Federalist No. 47, at 325—326 (Tamer
'.Meiieoh\ (Fooke-ed 19615¥ ’Acnnrdiﬁg\y, ﬁnnr nnnqtifntienal
system 1mpoqes upon the Aranches a degree nF,nVér?apping.
raépongibiWity,'a duty of 1nfprdpppndpnnp AR wall am 1ndependenCP
the ahgenee of which fwould preclude the establishment of a

Nation, capahle of governing itself effectively.’" Mistretta v.

.'tln"i;‘qed,._sg_‘a_\:ee, s.uaae} 488 U.S. at 380 (quoting Buckley v. valeo, .

424 U.s., 1, 121 (1976))' Ps Jﬁstide Jackson WIote:

The actual art of governing under our
Constitution does not and cannot conform to
judicial definitione of the power of any of

ite branches based on isolated clauses or
even eingle Articlee torn from context.
While the Constitution diffuses power: the
better to scceure 11bcrty, it aleo N
contemplates that practice will integrate the
dlspcrccd powers into @ workable government.
It enjoins upon its pranches separateness but
intcrdependcncee, autonomy but rc01procity.

~ Presidential powers are not fixed but
fluctuate, depcndlng upon their alsjunctlon
or conjunetlon with those of Congress.

- 28 -
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Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635

(Jackson, J., concurring) .

Although the Constitution} in Article I, §9, entrusts the
“power of the purse“ to pongress ("no money Shall be drawﬁ from
the TreaSury, but in Consequence of Appropriations made by Law“)
the expendlture of ‘unde pursuant to congressicnal authorlvatlon
| is an executlye functlon, con81stent w1th the President’s
1obliqat10n Qndér.Article,II, 53 to ﬁtake Care that the Laws he
"famthfully executed. -We showéd earlier (supzra. PO 3;1i) ﬁﬁat
the Line Item Veto Act is the latest gtep in a nearly 700 -year
comperatlve effort by the twe p011r1o31 brannhpn to nontrml

federal spendlng.‘ In partnnnlar, thé Act ir a lmglﬂal nutgrowth

A}

‘and refinement of thae Tmpovindmant Control Act ["ICA"].

The various committees of Congress that reviewed the ICA
found that it was "overly restrictive." 8. Rep. Mo. 104-13, at 1

(109%) . See H.R. Conf. Rep. No. 104-491, at 15-16 (1996); S.
Rép No. 104~§ at 1 (1995).v In.pafticular,,CongréSS“found that
thé "[t]he statutory procedurns for resciggion are too stringent
to achieve significant sav1ngs. S. Rep. No. 104 13, at 2
(1995). From 1974 and forward, Pree;dents (both Democratc and
Répﬁblicana) had rccommcndcd $72.8 bllllon 1n rccélcclonc, ‘but
Congrcoo ?aoccd leglclatlon r0001nd1ng only $22;9 billion. Id.,'
| H.,R. Conf, Rep. No. 104 ‘491, ot 16 (1956); €. Rep. No. 104 9, at
& (1995). Congrcsé dccidcd it ehoula ‘reversc the burxden by
Jado?ting.a procedure called ‘enhanced rescission.’" &, Rep. No.

104-13, at 2 (1995). Undex "enhanced rescission," as authorized

COPY
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in the Line Item Veto Act, budget savings will be achieved
placmng the ocnus on Conqreqs to overturn the Pre51dent g

CanCPllatan of spendlnq and llmlted tax benef1t= H‘R.

Rep. No. 104-491, at 16 (1996);

'It‘ié ¢clear from the legisglative history that Fhe Tine Itam
'Veto-Act is an evolﬁtionary,.rather thanr alrévnTntﬁQnary, étep in
the dn-going and interdebendent.éffnrt'by‘hhé Legiéiétive and
Exacuuive Branches to manage the fedsral hudgpr and Fpﬁprﬂl‘
'spendlngf The President has been 1nvn1vad for many yparc in
confrdllingvfederal spehdﬂng. Thﬁnv"prenedent and practice" ig
p;')wna'r‘ﬁﬂ evidence rhat rhera | ‘ . '

iR "no geparation-nf-powers.

impediment® o the raole assigned to the President under the Act.

see Migtretta v. United "States, supra, 488 U.S. at 390.

'Undoubtedly, the cancellation éuthority conferred on the

Pregident Ey the‘tine Item Veto Act is quitevbrOad;
Discretionary budgeﬁ authority and ﬁew'diract spanding make up a

slgnlflcant portlon of the total federal budget Given both the

dollaxr amountc 1nvolved and the functlonc and programo at lssuc, T

the Act ic a subctantlal delegatlon to the Preocident,

Nonetheleod, ao we have chown in the sccond pection of this

Argument the Act mcets the dclcgation teot articulated by the
Supreme Court. - and, ‘as we.haVe shown in this third section, the

Act does not violate the Beparation of powera doctrine. Instead,

it fulfills Justice Jackson's ﬂ“pectatlon that. "practice will

ihktegrate the dispersed powers into a workable ‘goverament"

‘J-

cons Youngstown'

 COPY

stent with the dictates of the Censtitution.
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shget & Tube Co. v. Sawver, 343 U.S. 575, 635 (1952) (Jackfbon,
J. coneurring) . ) ' | |
B thQLSupfeme_COurt‘haa cbserved, " [wlhen this Courﬁ\'
asked to invalidate a“statutory pro&ision that'hés been approved’
by both Houses of the Conqrees and signed by the President,
articularly an Act of Congress that confronts a de eply vexing-

nntlonal Droblpm, it should only do so for the most COmpelllng

constitutional reasons.’" M;s;rg;;a v. Unltadwsnﬁﬂgs, gnpva, 48R
U.5. at 384). The Line Item Veto Act haq been carean\y

considered by both Houses of Congrass and the Prpmid@ﬁr and it
i¢ designed to confront the seriocus nar10h81 proh19m nF the

federal budget deficit . The Act panqpq rnnnfwrurwnna1 mngtpr and

should be suatained.

- 31 -
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CONCLUSION

motzon to dlsmlss Alternatlvely. the Court should deny
Dlalntlffs' motlon for summary . judgment and grant defendanfq'

motion foxr summary judgment.
Respethully submitted,
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A551stant Attoxney General

' ERIC H. HOLDER, JR.,
-United States Attorney

(ARY G. GRTNDTPR
- Deputy Assistant Attorney Géneral .

NDAVIND (T, ANDF‘RQON

RETT H.KOSLOWE
Qpeﬂnal Titigation Counsel
D.C. Bar No. 361792

ADAM ISSENBERG
Trial Attorney

ClVll DlVlSlOn ~ Room 1036
Dapartment of Justice

P. O. Box B8B83 :
Waghington, D.C. 20011
Telephone: (202) 514-3418

Attorﬁéys for Defendants

COPY



Wlthdrawal/Redactmn Sheet
Clinton Library |

DOCUMENT NO.

DATE RESTRICTION

Clinton Presidential Records

Counsel's Office .

Trey Schroeder . : ' CL
" OA/Box Number: 11601 : ‘

SUBJECT/TITLE
AND TYPE i
001. draft Robert Byrd et al . v. Franklin Raines et al. 97-0001. Reply to 022501997 b5 |83
C o Plantiffs' Opposition to Defendants' Motion to Dismiss. (15 pages) -
'002. draft - Robert Byrd et al . v. Franklin Raines et al, 97-0001. Replyto - 02251997 p5 | ]§ Y
' Plantiffs' Opposition to Defendants' Motion to Dismiss. (15 pages)
COLLECTION:

FOLDER TITLE:
Line Item Veto [4] -

Van Zbinden
2007-0624-F
vz1236

Presidential Records Act - 44 U.S.C. 204@)]

P1 Natronal Security Classxfed Information [(a)(1) of the PRA]}

‘P2 Relating to the appomtment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor s deed
_ of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C. '
2201(3).
RR. Document will be reviewed upon request. .

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practlces of
an agency [(b)(2) of the FOIA] .

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

- b(4) Release would disclose trade secrets or confidential or financial

information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compﬂed for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulatlon of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysi r
concerning wells [(b)(9) of the FOIA] '




IN THE UNITED STATES DISTRICT COURT fﬁﬁégg 5
'FOR THE DISTRICT OF COLUMRIA %ﬁ“g“bfw i .
SENATOR ROBERT C. BYRD, et al., )
Plaintiffs, )
. y ,
V. )y Civil Action No.
i} o . ) _
FRANKLIN D. RAINES, Director, )
Office of Mawagement and )
Budget, et al. )
Defendants. )
o ' )

REPLY 'I'O PLAINULFES' OPPOSITION
TO DEFENDANTS’ MOTION X9 DISMISS

INTRODUCTTON I A ,‘b L\awL
In our openlng brlef we demonstrated that plaintiffs ?ackw‘

, ~Article III standlng to sue, becauSE theylﬁa*kﬁé—~e—a%;ege—tfmt——‘2—

_ vﬂmﬁf have suffered concrete injury “Fefircted e
Y L ST £Z¢F+KL.
— (aﬁy—othcr—fcﬂﬁf&%—cfficxe}. We also ‘showed tbat plalrtlffs un

constitutional challenge to the Line Item Veto Act is not ripe

”/ifMV\

“under Article III, because the Act merely authorizes the *1?
\J(ﬂ' .

' Pr351dent to cancel dollar amounts of dlscretlona*y budq@t B ' *‘

authority, items of new direct spending, and limited tax cenefits

in future spendlng and tax laws. At the prééent'time,'the
PreSLdent has not exercised this authority, and no one knows
whﬁbher'cr-when he w;ll, ‘Even if the Presiden: éxercises the

- cancellation auﬁhority”éonferred on.him.by the Act, that
cancellation may be nullified by a disapproval bill enacted by
Congfess. In this speculative environment about the operation of
the Line Item Veto Act, plaintiffs’ lawsuit is faéTTy A recisst
for an advisdry opinidn, whieh AfticIa TTT forhids federal couxts

- from rendering. -



4;§é§?/‘ 'plaiﬁtiffs — e TopP: E :
B fﬁﬁdﬂrtbat the fine ltem Veto ACt already _
condﬁct_themselv s as legislators and the way they deai wis
Executive Bfanhn and tney argue that thl“ glVEa them qtanﬂ‘ng
Plaintittse’ Memordndum in ODposxtlon to. Defendants ‘/‘ot_».onvto
Dl:mlSS and ;n QuopOVt ot Plaintifts’ Moylon tor Summazy uuig.cnt
- ("RPL. MemO”J pp. 12-18. Simi 1arly, and for reasons of |
'"pvudence,“ plalntlffs contend that the present 1mpact of the Act
~cn the formulation of approprlatlons leglslatlon make_s_-t.hls case

- onst’t tionalls i o 1d., p. 23, : o  7'4 '~<].
c itutionally ripe. Id., P (\;_J\ = S g BN
ﬁhﬁ?—es—we—ana&%—f&@éﬁ plaintiffs have £ad HOpEE

a here- aad now concrete lnjuryE%%%%TttEd‘b?‘deéeadanéékéﬂ?ﬁﬂﬁrj :

Court obsérved ip rejecting the claims of non-congressional

plaintiffs to have standing to challenge the Line Item Veto Act

in NTEU v. United States, 929 F. Supp;'484, 490 (D.D.C.), aff;g,
101 F.3d 1423 (D.C. Cir. 1996), "standing réquires that the
plaintiff have éufﬁered aﬁ‘injury} not mgfely'that the plaintiff
can identify some way in.which the challenged action - |

hypothetically affects them."
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INThe alssewec

1 Ly MNo o Ro T IR
4 e 1S iu, o 93 T 7 ‘t~!~13-—C‘

qfnjﬁry—in—fauL'Lo plaiuti‘ unt*l the Pr=sident exesrcises

*

Encre e camiro o

éc

A}

the cancnllatlon authorlty conferred on hlm by the Line Item. vazo

.;écccfding&?> this ca§e is not ripe}
| .~ ARGUMENT
1. PLAI‘\J'I.IFFS. LACK ARTICLE III STANDING TO SUE
' Ve demonstrated in our openlng brief (Memorandum of'Points.'
vand Authorities 1n Support of Defendants’ Motlon to Dismiss
(*Def. Memo"], pp. 14- 17) that plalntlffs Lall°u to allege tbey
| have suffered, or Uertalnly w111 suffar, concrete personal nnJu 'y
,lnfllctea by the dafendants or any other federal official.
Although the Line Item ‘Veto Act prOV1des that a Member of

Congress may bring an actlon in this Court seeklng declaratory or

injunctive relief on the<ground that the Act is unconstitutional

(2 U.8.C. 692[a)), we argued that

concrete .injury




is, under Articls I1I, an “firreducibleeminimum’"

requirement. United Food & Commeicial Workers_v} aggyg_grgge |
116 §. Ct. 1528, 1533 (1936).

-

*n response, plaintiffs

- that "th

Line Item Vete Act "1nﬂures the plaancxffs
intereet) now, by 1nvad1ng Membexrs' rights and powers in. the-v
cu*rently Ong01ng process ©of formulating and pae51ng lpg* latio“,

regardless of mhen or why the President flrSt acLually vetoes an

4

item.” pl. Memo,-p. 12. Planptlffs have c-"\J.bmltt:ec:‘t ‘declarations

Qnﬁuﬁ ‘

n SUP_.PGJ’

However, plaintiffs’ ‘declarations do not demonstrate

5

plalnflffs are sufferlvg a here-and-now concrefe lnjury
ﬁwhﬁefeﬁé&ﬁ%&—e@—%hefpfeséééﬁgye Morecver, the precedents uson
which plalntlffs rely do not support thelr argument that tbey
have suffered or certainly will suffer hognlzable 1njury undnr
A*tlcle III.

A, The LlPE Ttem Veto Act Haa No Present Effect
on Plnlnrlffs' Voteg for. Approprlaelors LaWS'

Pnnrrary to plalﬁtlffa‘ contentlon, the Lins Ttem Veto Act

doeg not have a "concrete present et fect“ by "ﬂheng[*hg] the : CX

qwxe—

' */9\_; legal effect of Members’ vohes on appropr*atlon bills. 7Pl. Mcmo,

p- 16. There have baen ne such(jzgzziﬁballegcd by pla-ntlffs,'

let alone action by the_Precldent to changc their logal effect.

At most, plaintiffs dsclare Lhat the Act

COPY



‘will.affect future votes on appropriation bills. This is g

not a here-and-now injury.

st the Act "wihlT

anuary 24, 1997 ["Byrd Dagl."

o the Act/ﬁ‘s p?esented

on final passgéc in the Sernate" that S¢nator Byrd and

'app*opriaflcn bills will be affected By the Agt."iﬁ-a

-

< 1rcumstunce in whlch vote for &

. he avérs

1 ’_ ' - i i % the President, the

drovigion or provishops which I concluded hyd wgrranted my ‘
‘ Levin Decl;, {6.8.a. ¥

wiong, thap
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hEld-a"’lQ-‘DOW‘injuLy trfrteted cy—the-—Preatan

' - - : , 1z
. 11 T, LIRS Sengkol BYI, Segatcr hevET gorT .%:7 ;
/ - ' ,c///) - ;;2\¥' g
iy
Q&
>

| Artlcl= 11T IEQUlle t“at plalntl é allége aApresent 5r., .)gé‘
cert 11n1y meendlng action of defendddts under the Line Item Ve+o
Act to change the legal effect of thelr votas on applopvlaklon
pills. They have not done so.
| B. The Fact That Plaintiffs Must Tak°

the Line Item Veto Act "Into ‘Account ™
Does Not Constltute Coqnlzablp Inwury

-Wﬁ—ée:ﬂQt:ﬁEEpﬁEﬁ:E&afﬁtfff€i=%€ﬁtﬁ"*Tﬁn_thaﬁ~the Iﬂqg~}EEﬂ
\veLe#Ae%~Lggfgggg*=5fEiﬁffff*’?ﬂﬁrTﬂjﬁn&Memb;xo—o:vCong%esv——-
4e#@ha%%%~uéé€ﬂr— Sea Pl. Memo, pp. 16- 17 o= 1t may Ver)

well be true, a plalntlffs ar gue, that the Act “merel} by 581ng'

in force, aff cts Memoers’ powers in the formulation of
leglslatlon becaube they must take the 1tem veto pe WS L into

" account at/ that time, regardless of when or Fow it 1s later

) c . ’ é—n-"-——-'-;‘_": < —p en—ot-Marik—o
Hed Jafivdry 22, 190Y%, ﬂQ L@Ji Deul.,"‘

../918; Declargfion Qf Davif _y;aggs, ﬁ i
6; W he = - s s AL WA 1 s 5 S e B g v = e/t

o =k Sacmmrye—aat il JIIN

But the fact that plaintiffs must take the Line Item Veto

‘Act "into account" is not cognlzable injury under Arth1° III

“,:;L—P%ﬁéQEééée—ead=e%heﬁ)Members of Congress must take in;o account a

variety of pressures and‘influehces that affect them as




leglslators -- from the Executive Branch, .from tolleaotﬂ;

Congress, from constituents, and from public opinion. Mﬁnv laws
that are pdssed and acticns tékén by the Exécutive”?rancﬁ\to -
exacute those laws, may naffect’ the powpr ralaflcnahlp batween
. the polltical branches and the formulatlon of lng lative
strategy by Lnd1v1dua1 Mambers of Congress. In Harrin gtgg‘f{
'Bush 553 F. 2d 190, 210 214 (D, C Clr 1977), the Diatrict of
Columbia Circuit expressly held that a claim of injury based on 1
-the bare impact of a federal law on the legislative process is
precmsely the soxt of abstract generallzed grlevapwe about
.constltutional governance and the overall efFECt1Van$S of &

h legls1ator that does not establlsh standlng under Article I;I

See 5chlesinqer'vA Reservists Commxttee to Stqpﬁthg”WQE,/qga-Ufs.
208, 217, 220 (1374). } | o | |

ﬁo1e of the DlBtIlCt of Columbia C:rcult cases plalnt ffs
cite. (Pl Memo, pp- -13-15) sUpportS‘tne prop051t;op that the nere
existence of a chal*enged law whlch “affects" a Member of
Congress 1is coanZable injury under Article III In Mlchel V.
Anderson, 817 F. Supp. 126 (D.D.C. 1993) atf_d, 14 F.34 623
(D.C. Cir. 1994), members of the House of Reprasentatlves sued
the Cterk of the’ House,; who is respon51ble for tallylng and
reporting the votes of the House Ccmmlttee on the Whole, and the
five Delegates to the House (817 F. Supp. at 130 n. 5),
challenging the‘votes the Delegatés were casting in the Committee
on the Whole under a rule adopted by the House. Plaintiffs

alleged that, under the challenged House rule, they were being
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population. 817 F. Supp;.at 137;

Thig Court held Ehat‘plaintiffs'had alleged cognizable™
injury‘undef Article IIi, because the challénged rule already had
been implemented tﬁrough defendants"conduct and plainﬁiffsf
concrete loss of a proportional vote had.occurred..'817 F. Supp.
Cat 137.7 Neither the named defendants nor the Président have |
‘taken action under‘thé Line Item Vétd Aét to infiict comparable
injury on'plaintiffs,' . |

‘In’Mqorg‘v. U.S, House of_Representétives,”733 F.2d 946

" (D.C. Cir. 1984), cext. denied, 469 U.S. 1106 (1985), members Of
'the House:oflRépreseﬁtatives éued»thé Houée, the United States
Senate, the Speaker of'the'Hduse,'the President of the Senate,
the Clerk of the House, and the Secretary of the Senate, aileging
that:deféndanté injured them by ailowiﬁg thé Tax Equity énd
FiscalxResponsibility Act of 1982 t§ originate in the-Seﬁate, in
violation of the Origination Clause of tﬁe'CcnsEituﬁion. One‘of
the plaintiffs had gubmitted a resolution in the House, which was

vnot adopted;‘to retﬁrn to the Senate without further acﬁion the -

 bill which becamé the Act, because the bill had started out in

Ehe House as a tax reduction measure but had‘been amended in the

Senate to become a fax revenue meésure.. 733 F.2d at 949-949.

The District of Columbia.circuit held that, because

defendants refused to adopt the resolution returning the House

2 '0n appezal, pléintiffs' standing was not challenged. 14
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bill to the Sanate without further act*on, nd'the bill

onportunlty tO VO’L'.E O”'l a -.aX revenue measura in the manner

_prescrlbed by the Constitution, which was cognlvab’e 1Vﬂury 73

F.2d at 951, 954‘(jgb 51m11ar 1njury has beer Lnfllcted‘by—fﬁ?
huHMKL4EéEﬂéaﬂ%s—cr—&he—ﬁfesééeqﬁ on plalntlf‘

In Vander Jagt v. O'N6111 699 F. 2d’116§ fD c. Cir;);

denied, 464:U.S. 823'(1983), members of the house of
"Repreééntatives.Sued ﬁhe_Spéaker of the House, the Majority
vLeader,‘the Chaifman of the Demobrétic Caucus, the Démdcrétic
Steerlng and Polmcy Commlttee,.and-the Democratié Caucus'(699 :
F.2d4 at 1167 n. 1), alleging that defendanus systematlcally
discriminatedvagainst~them by provldlng_them w;th‘fewer seatslgn
Houée'committees ahd-Schbmmittges tﬁan they weré prppértiohately
| Owea-_‘559 F.2d at 1167. The District of Columbié Circuit held
that:defendahts':aCtion in“adopting a House resolution allotting .
committee and subcomﬁittee seats'already_ﬁadvcaused éanreté

dilution of plaintiffs’ voting power and was cognizable injury.

1d., at 1169. There has been no comparable action taken

defendants or the President

511 F.2d4 430 (D.C. Cir.

In Kemnedy v. Sampson, 1974))
‘Senator Edward Kennedy sued the Administrator of the General
Services Administration and the Chief of‘White‘HOuse Records;'who'
have ministerial duties réla;ed‘to_the'recording:and pdblication |

of enacted legislation, to declare invalid President Richard

Nixon’s "pocket-veto" of a bill called the.Family'Pfactice of

COPY



Medicine Act. The Dlstrlct of Columbla Clr:ul_ held that'
Kennedy alleged cognlzable 1n]uxy, pecause the pocket ~-vet

ocbdrred, and Senator Kennedy B vote allegedly had been

nul lified 511 F.2d’ at 1432, 436. Here, in. contra st the
'Pxesident has not exerc1sed the canceleatlon auehorlt} conferred

‘on. hlm by the Line Item Veto Act or taken any othee'a0elon to

1n3ure plalntlffs vote Ln Congress. R T T e

Firally, in Synar v. United States, 626 F. Supp. 1374

(D.D.C.) (three judgm court) dffld sub nom. Bowsher v. Synarn,

478 U.8. 714 (1986), which plalqtiffs say 13 "Lndmstlngulshabie
on the standing issue from the present case" (Pl Memo, p 15),
vmembers of. Congress and the Natlonnl Treasury Employees Union
separately sued the goverpment to chal’enga the constltutlcnallty.
of the Gxamm Rudman Holllngs Act. In ac"ordance with the Act,
~all suendlng lncrpases providead by earlier lsg slatlon, including
cost- of llVlng ad]ustments for federal ret1 ses, were temperdxlly
suspended the Comptloller GenEfal 1ssued a report spec1fy1ng
budget *eductlons that would have to be made dur ng the balance
‘of the fiscal year, and the Pre51dent 1ssued a "seques;ratlon"
orderxr permanently suspendlng spendlng increases and seauesterlng
'new“budget authority that would-cause the federal budget to
exceed spec1f1ed levels. |

This Court held that these concxete actlons by the
government -- and not the mexe exlstenﬂe of the Gramm Rudnan—
HOlllngS Act -- effectlvely nnullif [ied) plaintiffs’ votes on
thie) earlier legisletioh“ and gave the eongressional plaintifis

COPY
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have ﬂ?
~ﬁhe ‘Q§

standing. 626 F. Supo. at 1382.° Again, nd guch action
been taken against plaintiffs by the named defendants or

_President under the Line Item Veto Agt.‘ : '
These cases demonstrate that some palpable evenif,&n&—ne;;_f;"v

ﬁrHﬁuqtL~ehe—consEqUEnces—afr—&—paf%ie&%ai;éaw$ is necessary to

constitute cognizable injury under Article III, Az the Dist;ict
of Columbia Circuit_ekplained in Harrington v. Bush, supra, 553_

F.2d at 213, a ."’'specific’' and niobjective’ " test for

' dongressional standing is the minimum necessary to protect the
courts from becoming embroiled in ke politicaliposss—thas

COMgreEsS BUe LIS EXECUTLVvE

cBranch: If a claim of injury does not meet such a guantifiable -
:teSt, the courts will £ind themselves speculating about the '
interrelationships of the political branches in what is

egsentially a factual vacuum.

Y

Moreover—whibethe aking Into geqount’ allegetikn made »)

plaintNifs ma ~Gignify a pdesent d€ffect,” -s.plaintiff_  Q
(P1. Memos b. 17), it is no wOxe anfinjury th._/énYthiﬁg else
legiglators mhgt take jrto accounts_from a _wdltit -e’?£/86aré =R

o= nave- ooty VOLTR - & S Ev—wWal Pt 1252}

3 As we pointed out in our cpening brief (Def. Memo, p. 19),
the Supreme Court poimtedly refused to consider whether the
congressional plaintiffs in Synar had standing. 478 U.S. at 721.
Tnetead, it held that mcmbers of the National Treasury Employe=s
Union, which had brought a companion suit, had standing to
challenge the Cramm Rudman-llollings Act because the governmenl’ s
actions under the Act terminated cost-of-living allowances which

otherwice they would have receive, I1d.

€M
th
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Therefo;e pla1nc1ffs standing based nerely on

“the unexerc1sed ‘authority conferred by that Act. As this Court

observed in reject‘qg the clains of plalntlffs to have sLand1ng

to chalWenge the ‘Line Item Veto. Act in NTEQ v. United States, 829

F. ‘Supp. 4B4, 430 (D. D (O ), aff‘d, 101 F. 3d 1423 (B.C. CJ""

.1996), "stdndlng quUlIES that the plalntlff have suffered an

nijury, not mere;y that the plalntlff can 1denﬁ1fy gome way in

Wthh the challenged actlon hypothetlcally arﬁeggg them."

C. The President Has Not Nulllfled Plaln“lffs' Veotes:

Flnally,_plalntlffs' third claxw of 1njury ~- that "when the

'President does cancel an item, he is both nullifying Membears’

votes for that item and repealing a duly enacted law" (Pl. Meme,

P lSl__ljpéaéa%b is not based on any acticns the‘President has

\D

taken, is taking, or imminently will take agalnst plaln iffs

'_undar the Line Item Veto Act. It is not a clalm of prasent

injury. Instead, it is a supposltlon based on future action. As

we have established, such suppositions do not satlsfy Artlcle

COPY



1n3ury to support standlng to sue.

II. THE ISSUES. PRESENTED EY PLAINTIFPS ARE
NOT RIPE FOR ADJUDICATION UNDER ARTTCLE TT7T

We showed in our.dpeﬂing brief that pléintiFFn'
‘iconstltutlonal challenge to the Line Item Vetn Act is not ripe
for adjudlcatlon under Artlc]e ITT, hpransp the President has ﬂot.
exerc1sed the cancellarmon anfhnr1ry nnnfprr d en him by tha act,
and no one knowq whpfhpr or when he will. Def. Memo, PP- 26—297
- . Therefore, there ir no pxesent Yecage" ox fcontroversy" pending
’befbre bhe Couxrt. | |

Plaintiffs regpond that "the proper tima to regolwe! their

dnnéfirnfional challenge "is'ﬁow," Pl. Memé, p. 20. They
rﬁéy "Aare sufféring»present iﬁjury;“‘the'“issuee ars puxcly lcg@l‘ -
and ‘will not be c¢larified by Eurther‘factﬁal'deyclqpmcnt," and
"failure;to reéolve the_conetitutionai icouc before the P;esident

vetoes an item will leave that item - - and other parts of any

4 Plaintiffs that the doctrine of equitable discretion

does not apply in thic case because it is a prudential rathes
than a constitutional doctrine. Pl, Memo, p. 24. 3But, as this
-VCourt has recognizced, the doctrine is founded upon LUHSLLLUL‘OD&L
separation of powers concerns: "federal ccurts should generally
rafrain, ac a matter of policy, from intruding in- Lhe uame cf the
Constitution upon the internal affairs of Congress at the behest
of lawmakero who have failed to prevail in the political
process." Skaggs v. Carle, 898 F. Supp, 1, 2 (D.D.C.), appeal
docketed, No. 955-5323 (D.C. Cir. Sept. 25, 1995), The separation
of powers concerns informing the doctrine of equitable discretion
are a mattcer of such concern that the docleline prevents judicial
.intervention "even when ‘such a disposition would render a
- gconatitutional guestion unreviewable,’'" Id., at 2.. Thus,
regardless whether Congress authorized Members of Congress to
bring an action, Cungress cannot require the Court to exercise
its equ*table powers when the Court is concerned about its proper
role vis-a-vis the 1eg¢sldt1ve branch.

- 13 - '
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! kn or other bill to thch it was attacbed -- under the

fated by_the Act. Id o | - o bz;"4415'é3/

But, as we showed -n part I of this reply, plaintiffs are A4Zm4nﬂr'
jnot "sufferlng prﬂsant injury.® And it is a matter of ,;2;; 71£;5
specu¢atlon whether or when they Wlll suffer injury in tke C2Kuzj
future.

Flrst Congress may. exenpt future laws frcm ths

operatlon of the Line Item veto ACu1 Second sven”if the

President were to exercxse the cancellatlon .-thority conﬁerred
~on him by the Act, any can”ellatxon 18 s -ject to overr*de by tbe

enactmen* of a dlqappxoval b111 "Rl'eness kR ok sha*es the

Constltdthnal requlrement of stand g that an injury in fact be
certalnly 1mpend1ng " LTEU v. Unitéd States, supra, 101 F.3d at
1427 and the absence of a prese V.Or‘certainly impeﬁding‘injury:
in this case proves it is not rApe. | |

Moreover, szmoly because the Lssues plaintiffs se—k tc T-ame
‘are'purely lega‘ does not mgan they are r:pe «fﬂF##m=zE§EZE§§i

1]
. . o in t+hg -‘:Lbﬂ Dua-.l. Y STy . 3

BT - o mm——

3 _absolutely necessary to
S ——Smited—btnted w—NIEL, 1158 e 36833619 (1995);
Fstwerder—r—0 25T TS 2% : VL BNET-C 22 et - 4 o1~ 80161 =218 ~Wamrs s
SRR T = - e Sk e T VAT SRTT o=~ o g e 25 £ S i 5y T T T
B ¥ I oy AETET oo s T e i = m=l I =

rsﬁwumizaazhséfi there isgﬁgfggggggz_conteXt'within which to
decide those claims. See Regional Rail Reorganization Act Cas

419 U.S. 102, 139-:40 (1874) . f : - |
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:CONCLUSION

For these reasonq,vand the reasons defendants gave in our
open:ng brlef the Court shoula grant defendants"mo+lon to
dismiss the complalntf h |
| | o Respectfuliy submitted,

FRANK W. HUNGER
Assistanl Attornwy General

ERIC H, HOLDER, UR.,
United States Attorney
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IN THE" UNITED STnlES DISTRICT CQOURT
FOR THE DISTRICT OF COLUMBIA

SENATOR ROBERT C. BYRD, et al.,

Plaintiffas, ' v
v. Ccivil Action No. 37-0001 (VP
FRANKLIN D. RAINES, Director, -
office of Management and '
Budget, et al.,

Defendants.

e S el et Nt st e M N St Nt NS
iy

a— s i

REELY 1O PbAlNllbbb' OPPObLTLON
TO DEFENDANTS’ MOTION TO Dl“MIiﬁ

IVTRODUCTTON _

‘ In our opening brlef we demonstlated that plaintiffs lagk
Artlc‘e 11X standlng to sue, because chey falled to allege that
they have suffered concrete 1njury 1vf11cted by the Qe fexdanus or

any other Eederal off1c1a1 We also showed that plaintiffs’
| consti tutlonal challenge to the Line Item Veto Act is not ripe
under Article III, because the Act merely authorizes the
President to cancel dollar amounts of dlscretlonary‘budget :
‘authority, items of.naw direct épénding, and limitéd ﬁaxfbenefits
in future spending and tax 1aQs; At the present time, the
_Presmdent has not exercised this au*horlty, and no one knows .
whether or when he w11l. Even if the Presldent exercises the
cancellatlon authorltv conferred on him by the Act, that
cancellatlon may be nullified by a dlsapproval bill anacted by
Congress. - In this speculatlve environment about the nperatmon of .

 the Llne Ttem Vato Act, plalntlFfs laWSuit is realliy a requést

for an advisory opinion, which Art1c1m TTT Forhide federal courts

COPY
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Plaintiffs, in thelr opposition‘and,supportinc_decl'iations, gx %

claim that the Lwne 1cem vero Act already naffscts" the ay they'<N

b
Ny
>,
_conduct ‘thenmselves as legislators and the.way they ceal wd hhthe p§
‘Executlve Bran_n and they argue that thlh glves them standing.
Plaintitts’ Memorandum 1n ODposmtlon to Defendants’ lMotion to
Dismigs and in Suoport ot Plalntltxs’ Motion for Summary Juigmont
{"PL. Memo"], pp S 12-18. Slmllarly, and for reasuns of -
"prudence, " plalntlffs contend that the present ;mpact of the Act
cn the formulatlon of approprlatlons leglslatlon makes this case
constltutlonal"y ripe. _].’_gl,.', P. 22.

Bnn¢—es—we~snarr“ehcw,TBlalntlffs have falled to demonstrate
a here-aud-now concrete lnjury inflicted by defepdants or the
~President under the Line Item Veto Act. Plalnclffs’ chlaraclwns.
that the Act "affects" _t.hem, and that it is an lmportant fac,t:or
they must Wtake * + * intc account" in representing their
consﬁituenfs (Pl. Memo, p. 16}, ieiiffijflﬂfgngggn the reality é f

of the 1ife of a legislator, who must "take intc account" a

' myrlad of factors from a multitude of sources The declaratlcns
do not establlsh cognizable injury under Article III. As this
Court observed in_rejecting the claimsfof nonecongressionai
piaintiffs to have standing'to'chailenge the Line Item Vetoe Act

in NIEU v. United States, 929 F. Supp. 484, 490 (D.D.C.), aff’g,

101 F.3d 1423 (D.C. Cir. 1896), "standing requires that the
plaintiff have suffered an injury, not merely that the plaintiff
.can 1dent1fy some way in which the challenged actlon

hypothetically gffects them. "

- 2 -
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surthermor

their COnstwuatlonaL challenqe "3 dexly manner

. Y
than sc*ambllng te do so only after a cancellation is in el

.and Congress has falled to dlsapproveA;t” (Pl._Memo, p. 23}, tla A*Mgw
constitutional law of the land is precisely the opposite. Zha bwfflzr

Supreme—CourtIEpERte Ely“na@wadmonrpnea'cnac}‘undnr AYTicIe I1I, sh*dhj}

. . \
<EZ§§deral courts should refrain from deciding constitutional veqvie !
,u\TLg_..Lt »C a. cauwa-t& Lawhrovessg, .
cuestions : B -G—de }ﬁ—;he—abeeﬁtt—vf -“*V1Q'
w'nulc¢12} *mgkhq
ke

Act and a cancellation beoomes ef fedrd IO TIEE for

the-—eourt:—'to—ceﬁ‘s-}é&!s;-@r——;&qrﬂvc plsn'm'i e —ShattengeTU LT

" CQ&&%:cuuLunallty ot Luv Presd !
AeeﬁrdrngT?T*thls case 1is not rlpe _
' ‘ 1!2 R A LOMCUth
‘ : : . ARGUMENT

. w‘w*‘k—l o n-(_ L“K_
I. PLAINTIFFS LACK ARTICLE III sawpinG To sug W ke Wit

Wé'demonstratéd in our opening brief (Mémorandum_offpoints
and‘Authorities in Support of Defendants’ Motion to Dismiss
("Def. Memo"];-pp, 14-17) that plaintiifs failed to allege they
have suffered, or certainly will spffer,.concrete-personal'injury
inflicted by the defendants or any other fedéxal’official.
AlthOugh the Line Item Veto Act provides_ﬁhat a Member of
Congress may bring an action in this Court séeking declaratory or
injunctive relief on.the ground‘that the Act ie uncohstitutional
(2 U.s.C. 692fa)),”we'argued that plaihtiff#"failuie tc show

concrete injury defeats their standing to sue, because such a

COPY



requirement. United Food & Commexewal Workers V.

how1ng is, under Article III, an nrirreducible mirnimum’"|

116 s ct. 1529, 1533 (1996)

in response, plalnt ffs argue thaf "th exlste nggi of the
Line Item Veto Act "injures the plaantxffs (and the publlC

interest) now, by invading Members’ rights and powcrs in the

_currently ongoing process of fovmulatlng and pa591ng legﬂslatio“,

regardless of when ox why the Pr951dene flrst actually vetoes an

item.™ PL. Memo, p. 12. Pla:ptlffs have cubm\tted declaxatlone

~ purporting to substantla*e these alleged present injures.

However, plaintiffs declaratlons do not demonstzate
nlalntlffs axre Sufferlng a here-and- now concrete injury inflicted

by defendants or the Pres;dent.' Moreover the precedents upon’

- which plaintiffs rely do not support theix argument that they

have suffered or certainly will suffer cognizable injury under

Aftlcle IIX.

A. The Line Item Veto Act Haa No Present Er*ect
on Plﬂlnflffs' Vntns fﬁr Apcroprlatlons Laws

Contrary to plar‘xtlffe' contentlon, the Ll"lé Item Veto Act

Aneg not have a "concrete present effact" b{ "ﬂhang[-ng] the

legal effect of Membars'.votee on appropriation blllc Dl M me ,

p- 16 There have baan no such "votee" alleged by pla-ntlffs,
let alone actlon by the Presldent to change their logal effevt
None of the plalntxffc declarco that he actual ly has been

"force [d]" by the Act "to authorlae the Pres;dent to select frow

'menuc’ " when passlng an appropriation bill, as they dLbue in

their oppogsition. Id. AL most, plaintiffs declare Lhat the Act

-4 -
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will affect futu:gjvotes'On appropriacion bills. This 2
brot a here and-new injury.

Hua, Senator Byrd dcclarea that the Act "well" al

meaning of the votes ‘that he and other Members of Congress 'will"
cast on “the final passage of appropriation bills." Declaracion
of Senator Robert CLABy:d,'dated January>24;‘1997.["Byrd b6cl;ﬁ],
ﬂla; . It is onlv when e”bill ubject to the Act "‘s prebentbd for
a vote on final paosagc ln the Senate" that Senator Byrd and
Senator Moyvihan claim the'Act changea-the legal effect of their
votes. ; ﬁ19 Declaraklon of Sendtor Dan1el Patrick MU}hlhan;
aeted' anuary 24 1997 ["Movnlban Decl “1, ﬂ2°.
Slmllarly, Scnat01 Lev1n declares that his vote on-
appropriaflcn b11ls will be affected by the- Act "in a |
'c1rcumstanc= in whlch I vote for & blll on final passage that is
aubject to the L ne Item Veto Act and tHat containg one or more
provmsions mhich I =upport and which ‘have been the résult of
yarious negqtlat¢ons. _ Decla*atlon of Senatox Carl Levin, dated
January 24, 1377 [."Levi‘n Decl."], {6.B.a. Sanatpr Levin does not
declare that this "clx cumstanue" has occurrnd Instead,'he'avers
that, *[w]hén that b111 is presented to the President, tﬁe
Pre51dent wlll have the power to approve it whlle Cancalllng the
.provlslon or provisions which I concluded had warranted my
afflrmatlve vote for the entire blll. Lev;n Decl., 96.B.a. "If
the President cancels one or more of those provisions, that

'cancellatlon would change the effect of ay vote under the
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comstitucion." Id. Thus, like Senator Byrd, Senator Legvin does'\&\ =
not identify a here-and-ncw injury. inflicted by the Pres}
Article ITII requires that‘plaintiffs all&ge’a”présené\qr xﬁd

certainly_impending action of defendants under the Line Item Veto

 Act. to change the legal effect of their votas on appropriation

biils. They have not done 0.

8. The Fact That Plaintiffs Must Take
- the Line Item Veto Act "Into Account"
Does Not Constitute Coanizable Injury

e do—rot—disputa plaintiffs’ contention that the Line Item

npexrs PE-eas

| (enphasts—added ST Pt MemoTprT 6 4 %P, LE May VErY

weil be true, as pléintiffé argue, that the Act, "merely by being
in force, affécts:Members"pdwérs in the foramulation of |
legislaticon, because they must take‘the item;vetolggyg; into
‘account at that timé,fregardleés of when or how it ié later'
‘used." Id\ See Byrd Deci., €21; Declaration éf.Mark Q..
Hatfield, dated January 22,_1537; f4; Levin Decl.; 994, 6;
Mpyhihan Decl., ﬂla;'Declaﬁation of David Skaggs, dated January
25, 1997; 19¢, 6; Declaration of Henxy A. Waxman,'dated Januafy
23, 1997, .1]4j " kA t» k—?‘qs ‘.
'.But the fact that plaintiffs must ;ake the Line Item Veto

Act "into account® is not coghizabie'injury under Article III.
Plaintiffs énd other Members ovaongress_mus; také into acccunt a

variety of pressures and influences that affect them ag

- 1 None of the other declarations deal with the alleged
impact of the Line Item Veto Act on the legal effect of

plaintifﬁs' votcc'on.appropriation bills. : '

-6 -



legislators'—¥ from the E*eﬁhtLve Branc h, from collaagups

Congress, from constituents,'and from;public opinion.

that axe passed, and acticns taken by the Executivé Erancﬁ?_o
execute those laws, may "éffect”vthe powér ralationship between
the politicai_branches and the formelétien of legislative
strategy by individual Members.of'Cong:ess. In Eg_ﬁigg;gg v,
Bush, 553 F.2d 190, 210-214 (D.C. Cix. 1977), the District of
Columbla Clrcult expressly held that a Clalm of injury bas ed-on
the bare impact of a federal law .on the leglslatlve pxocess is

| _

i ‘ precmsely the sort of abstract generallzed grlevanﬂe about

i : coqstltutional governance and the overa‘l efFectlveness of =
|
i
|

legls1ator that does not establlsh standing under Article III.

i‘ | See $ch1esinqer v, Reservists Commxttee-to_StqughQHWQQ, 4;8 U.s.

l ~ 208, 217, 220 (1374) . | - |

i | None of the District of Columbia Circuit cases plaiﬁﬁiffs

! cite (Pl. Memo, pp.-13-is) supports the.propositionfthat.the ﬁefe

! existence of a challenged law which “affects“ a Member of o

i | Congress is COCHlZable injury under Art1c7e IIXI. 1In M;gbgl'v.

1 AnderSOn, 817 F, Supp 126 (D.D.C. 1593), f 'd, 14 F.3d 623

! (D.C. Cir 1994), members of the House of Reprasentatives sued

| the ‘Clerk of the House, who is respors ible. for eallylng and

t reporting the votes of the House Ccmmlttee on the Whole, and the

L~ five Delegates to the House (817 F. Supp. at 130 n. 5), |

i chailenging the votes the Delegates were casting ;n tbe Committee
on the Whole under a rule adopted by the House. Plaintiffs “

|
| alleged that, under the challehged House rule, they were being
| | | |




populatlon 817 F. Supp. at 137

This Court held that plaintiffs had alleged cognizable
injury under Artlcle I1I, because the challenged rule already had
- been lnolemtnted through defendants' conduct and p‘aintiffe'
concrete loss of a proport;onal vote had occnrred 817 F. Supp.
at 137 2 Nelther the named defendants nor the President have
taken actlon under the Llne Item Veto Act to inflict comparabWe
injury on plaintlffe.

In Moore v. U.S. House of Pepresentatives, 733 F.2d 946

(D.C. Cir. 1984), cext. denied, 469 U.S. 1106 (1985) membere‘of
the House of Representatlves sued the House, ‘the United States
Senate, the Speaker of the House, the President of the Senate,
the Clerk of the House, and the Secretary of the S_nate, alleging
that defendants injured them by allowing the Tax Equity and
Flscal Responsmblllty Act of 1882 to Orlglnate in the Senate, in
:v101at10n of the. Origination Clause of the Constltutlon Cne of
‘the'plaintiffs had submitted a resolutlon in the House, wnich~was'
'~ not adopted to return to the Senate'without further action the
‘ b111 which betame the Act,ybecause the bill had started out in
the House as a tax reductlon measure bu* had been amended in the.
'Senate to become a tax revenue_measure. 733 F.2d at 948- 949.
The District of Columbia Cifcnit held that, because.

defendants refused to adopt_the resolution returning the House

2 On appeal, plalntlffs' standlng Wa.5 not challengad. 14
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law, Dlann*lf:s aﬂtually had besen deprivaed of tbe concrm%a Q§

-ooportunlty *o voLe on a Lax revenue measurs: *1 tne ndnnel\\
' prescrlbedvby the Constitution, which was cognljab e injury. 733
F.2d at 951,'954. No simiiar injury_has beern inflicted by tne
named dafendaﬁts or the President.on plaintiffs.
In Vander Ja_g; v. 0'Neill, -699‘ F.2d 1166 (D.C. Cir.), gest.
denied 464 U s. 823 (1983), members. of thé-House of |

Representatlves sued the Speaker of the House, the Ma]DIlty

Leader, the Chairman of the Democrat;c Caucus, the Demucratlc

Steerlng and POllCY Commlttee, and the Democratilc Caucuq (699

| F. 2d at 1167 n. 1), alleglng that defendands sgstematlcally
i dl%crlmlnated against them by pr0v1d1ng them with fewer seats on
! : '.vHouse commlttees and subcommlttaes than they were pxopoztlonabe¢y
I owed 699 F.24d at 1167 The Dlstrxct of Columbia Circuit held |
1 that defendants' action in acopulng a House . rPsolutlon allottjrg
| ' committee and subcommlttea seats already had caused concxete
L dilution of plaintiffs' voting power and was cogn;zable ln]ury;
id., at 1169. There has been no comparablé.action'taken by
defendants or the Pres;dent agalnst plalntlffe
" In Kennedx v, amgqon, 511 F 24 430 (D.C. plr. 1974),
' Senator Edward Kennedy sued the Admlnlstrator of.the Genefal‘

'Services Administration and the Chief of White House Records, who

have mlnlsterlal dutles related to the recording and publication
of enacted leglslatlon, to declare invalid Pre51dent Rlchard

Nixon’g "pocket-veto! of a bill called the Family Practice of .



occurred and Senator Kennedy 8 vote allegedly had been
nu. lified 511 F.2d at 433, 436. Here, in contrast, the

President has not exerc1sed the cancellatlon authorlt} confelred

“on him by the Line Item Véto Act or taken any-other action to

injure plaintiffs’ vote in Congress.

Firally, in Synar v. Umted States, 626 F. Supp. 1374

(D.D.C, ) (three—;udge court) ggﬁ_g_ggg_ngm @oweh_g v. Synar,

478 U.5. 714 (1986), which plalqtlffs say is "lndxstlngulshable

.on the standing 1ssue from the present case" (Pl Memo, . 15),

members of Congress and the Natlonnl Treasury Employees Unlon

"separately sued the government to challenge the constltutlcnallty

of the Gramm-Rudman-Hollings Act. In accordance with the Act,

all spendlng increases provided by earlier 1egvslatlon, including

cost-of- llVlng adjustments for federal retirses, were temperdxlly‘
suspended, the Comptroller General 1ssued a repoxt spe01fy1ng
budget reductlons that would have to be made during the balance
of the flscal year, and the President lssued a "sequestratlon"'

order permanently suspendlng_spendlng increases and sequestering

new budget authority that would cause the federal budget to

exceed specified levels.
This Court held that these concrete actions by the
government -- and not the mere existence of the Gramw-Rudman-

Hollings Act -- effectively "nullif [ied] plaintiffs’ vétes on

thle) earlier'legislation" and gave the congressional plaintifis

- 10 -
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standing.

peen taken against plaintiffs by the naned defendants or dh

~

President under the Lihe_Item Veto Act.
These cases demonstrate that sowe palpable event, and not

méfély a legislator’s subjective feér abdut,kor "taking into - é&‘~—4

account" the conseguences of, & particular law, is necessary to
' constitute ébgnizable injury uﬁder Articlé III, Ac the District =
“of Columbia Ciréuit’explained in Harrington v. gggh; supra, 553
F.2d at 213, a "’specific'“_and'"'objéétivé'" test‘for
congfeaéional standing is thevminimum nebesséry to protedt tHe

courts from becoming ewbroiled in the political morass that is

-~

Sapgpane

always hovering about when Members of Congress sue the Executive

Branch. If a claim of injury does not meet such a quantifiable
test, the courts will £4ind themselves speculating about the
interrelationships of the political branches in what is.
essentially a factual vacuum. .

Moreover, while the "taking into account” allegaticn wade by
plaintiffs'may signify a present neffect, " as plaintiffs contend
(Pl. Memo, p. 17), it is no more an injury than an?thing else

legislators must take into account from a multitude of sources:

do they have enough votes fof the bill they want to.pass; what

1 As we pointed out in our opening brief (Def. Memo, p. 19),
the Supreme Court pointedly rcfused to consider whether the
congressional plaintiffs in Synar had standing. 478 U.S. at 721.
‘Tnstead, it held that mcmbers of the National Treasury Employess
Union, which had brought a companion suit, had standing to _
cnhallenge thc Cramm Rudman-llollings Act becauge the governmeul’s
actions under the Act terminated cost-of-living allowances which

otherwicc they would have receive, Id.

-~ 131 -




must they trade off to'gather support; will the presiddnt veto
the bill; what will the Hcmetown newcpaper say - These
.present‘“efiects," but they do not constltute injury unde;\\
Articlellll,_apd a Member of Coﬁgress canndt_sue tc redress theml

Uncertainty, which Senator Levin sees as a uy product of the 422::ll_*
endﬂtment of the Llne Ttem Veto Act (Levxn Decl ﬂ?,,'

18 to a

large extent a fact of 1eglslat1ve life.

Therafole, plalntlffs cannot clalm standing baued berely o1l
the unexercised authority conferred by that Act.  As tp;s Court
_‘observed in rejectlng the clalms of plaintiffs to have_étanding
to challenge the Llne Item Veto Act in NTEQ V. ggltgd_gtgggg, g29
. Supp. 484, 430 (D. D. c Y, aff aff'd, 101 F.3d 1423 (D.C. Cir.
1996), “standing requlres that the plalntlff ‘have suffeied an -
Aigiggx,'not merely that the plaiﬁtiﬁf can identify some way in
which the challeﬁgéd'action hypothetically gﬁigétg them."

C} The Pre31dent Has ‘Not Nullified Plaintiffs’ Votes

Finally, plalntlffs' thnrd claim of 1n3ury -- that "when the
President does cancel an item, he 1s both ndlllleng Mewbers
Qotés for that ijtem and repealing a duly enaﬂted law“ (Pl. Memo,l
'p. 18) —f plalnly is mnot based on any actloqs the Pre51aent has
taken, is taking, or lmmznently will take agalnst plaln*lffs
under the Line Item Veto Act. It is not a claim of prthﬂt
injury{ Instéad,'it is a}supposltxon based on future action. . AS

we have established, such suppositions do not satisfy Article

- 12 -
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'ITI‘s requirement of pxessnt or certainly inpending congrete
injury to support standing to‘sue.‘

II, THE ISSUES PRESENTED EY PLAINTIFFS ARE
NOT RIPE FOR ADJUDICATION UNDER ARTTCULR TTT

We. showed in ouf openiﬁg brief that‘plaiﬁtiFFn'
constitutional ch%llenge to the Line Ttem vétn'#ct ig ﬁot'ripe
- for adjuaicaﬁion under Article ITIT, bﬁﬁénne the President bas not
1exer¢ised thé”cancellaﬁion anthority conferred on him by tha 2ct,
and no one‘khowg whathar or when.he~will. Def. Mémo,Apﬁ. 26-29.
-Therefore, thaere is‘no bresént ﬁca9e"‘or "cén:rovefsy" peﬁding
hefore tha Court ' |
| PTainriffs respond that "thé proper time to regolwe' thcii
'cnnsrirutiqna1 challenge "ig noQ." Pl. Memo, p- 20 They claim
they "aré suffering present injﬁry;@_thé “igeuee are purclf lcgal
and will not be_élarifiad by ‘further fa¢tﬁal dGVClopmcnﬁ," and
"failure to resolvae thebconetitutioﬁal igpue before the Presidegt?

vetoes an item will leave that item - - ané other parts of any

0 —— o ¢ —

4 plaintiffs argue that the doctrine of equitable discretion
does not. apply in thic case bccause it is a prudential rathes
than a constitutional doctrine. Pl. Memo, p. 24. But, as this
Court has recognizcd, the doctrine is founded upon constitutional
separation of powers concerns: "federal courts shculd generally
rafrain, asc o maktter. of policy, from intruding in Lhe name cf the
Constitution uporn the internal affairs of Congress at the behest
of lawmakero who have failed to prevail in the political
process." Skaggs v. Carle, 898 F. Supp. 1, 2 (D.D.C.), appeal
docketed, No. 05-5323 (D.C. Cir. Sept. 25, 1995). The separation
of powers concerns informing the doctrine of equitable discretion
are a matter of such concern that the dochrine prevents judicial
intervention "even when ‘such a disposition would render a
constitutional guestivn unreviewable,’'™" Id., at 2. “hus,
regardless whether Congress authorized Members of Congress to
bring an action, Cungress cannot reguixe the Court to exercise
its eqguitable powers when the Court is concerned about its proper

role vis-a-vis the leylislative branch.

- 13 =



.,cloud created by the Act Id.

Ashwander v. TYA, 297 U.S. 288, 346-347 (1936). (Brandeis, J.,

"But, as we showed in part I of this reply, pla:ntlffs are
not "guffering present xnjury And it is a matter of -

speCulatxon whether or wiaen thej Wlll guffer injury in the

-future ' Flrst, Congress may exempt future laws frém the

' operation of the Line Item vato ACu. SeCOnd aven if the

President were to exercise the cancellation’authorlty conferred

on hlm by the Act any cancellation is subject to override by the

enactmen* of a dleapproval blll "Ripeness LR shafes the
constltatlonal requlrewent of standing that an lnjury in fart be-

certalnly 1mpend1ng," NTEJ v. Unlggd States, sppre, 101 F 3d at

1427, and the absence of a preeent or certalnly 1npend1ng 1n]ury

in thie case proves it ig not ripe.

Moreover, szmaly because the lssues plalntlffs seek to ralse

MV'{M
are purely legal does not mean they are ripe. Gu-the-canrraxy,! .
Aouvie vend Lot Guit'l trieed - ptteanled, W & |

et Boloal coctixl ta Mt s verslved o I a
and.deee uL;Zea%~qeestions-—eﬁeh—aﬂ

Aﬁ nevel—-and complex constit
MelalAT WA C\.l Harbrir A o
thQ53—3d&$Ed—b¥~plaln$é££sr—unlesa—4L~es—abee%eﬁe%y;aeeessax¥\po

de—se. United States v. NTEU, 115 8. Ct. 1003, 1019 (1995);

concurring) . It «ks T ' ' ' =
p_2;g;Li£s——eeaetteettcnat—ciatm %ﬂﬂt—rs1p&feeeerar%y—&ree
- where . as—kere,, there ;s no factual context within whlch to

decide those c)aims. /e Regionall Rail Reorganization Act Cases,

419 U.S. 1027 139-140/(1874).

C\“/ﬂ.s (u\,




Finally, the

future spending and't' ie not "creat

Memo, p. 20). It has b€

C em——

aintlffs. If_and whan

CONCLUSION
For these reasons, and the reasons défendants‘gaVe_in oux
bpéning_brief, the'Courtlsﬂoﬁld'grant defendants’ métion to
dismiss the complaint. B | o |
Respethully submitted[

FRANK W. HUNGER
AswlstanL ALLULU“Y GHneIdl

ERIC H, HOLDER, UR.,
United States Attorney

GARY G. CRINDLFR
Deputy Aggistant: Attorney beneral

~ DAVID J. ANDERSON

YR — R e —

NEIL H. KOSLOWE
Special Litigation Counsel
D.C. Bar No. 361792
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ADAM ISSENBERG
Trial Attorney

Civil Division - Room 1036
Department of Justice
P. O. Box 883 _
Washington, D.C., 20044 ,
Telephone: (202) 514-3418
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002¢. memo For Abner Mikva and Alice Rivlin from Walte&'%ellinger. Subject: 06/13/1995  P5 f ( g g
Lme Item Veto Legislation/H R.2. (4 pages) S’ 9 :
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: Line Item Veto Leglslatlon (1 page)
COLLECTION:
Clinton Presidential Records
Counsel's Office :
Trey Schroeder
OA/Box Number: 11601
FOLDER TITLE:
Line Item Veto Legislative Materials [1] .
. Van Zbinden
2007-0624-F
vz1237

RESTRICTION CODES -

Presidential Records Act - {44 U.5.C. 2204(a)] - Freedom of Information Act - [5 U.S8.C. 552(b)}]

P1 National Security Classified Information {(.a)(l) of the PRA] b(1) National security classified ihfor;naﬁon {(b)(1) of the FOIA].

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]
P3 Release would violate a Federal statute [{a)(3) of the PRA]
P4 Release would disclose trade secrets or confidential commercial or
financial information [(2)(4) of the PRA]
P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]
P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(2)(6) of the PRA]

C. Closed in aceordance with restrictions contamed in donor s deed
- of gift.
PRM, Personal record misfile deﬁned in accordance with 44 U. S C.
2201(3). .
RR. Document will be reviewed upon request.

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]
b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

- b(4) Release would disclose trade secrets or confidential or financial

information [(b)(4) of the FOIA]
b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA] )

" b(7) Release would disclose information compiled for law enforcement

purposes {(b)(7) of the FOIA]
b(8) Release would disclose information concerning the regulatwn of .
financial institutions {(b)(8) of the FOIA]

. b(9) Release would disclose geological or geophysicgldg

* concerning wells {(b)(9) of the FOIA]
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. Assistant Attormey Generul

' March 27, 1995

MEMORANDUM FOR ABNER J. I\/IIKVA
COUNSEL TO THE PRESIDENT '

ALICE M mva - S
DIRECTOR, OFFICE OF MANAGEE\{ENT AND BUDGET

'From Walter DeﬂmgerW

Asswtant Attomney General

Re: - Scnate-Passed Separate Enrollment Line Item Veto/S.4

This is to provide you with our views on §. 4, "The Se'paraxe Enrollment and Line

Item Veto Act of 1995," as passed by the Scnate, sex 141 Cong. Rec. S4484-85 (daily ed.
Mar. 23, 1995). We have commented on prior versions of this leglslanon and more
generally on the constitutionality of("separate enroliment” Yprovisions in line item veto
proposals. See Memorandum for Abper J. Mikva, Counsel to the President, and Alice M. .
Rivlin, Director, Office of Management and Budget, from Walter Dellinger, Assistant
Anomey General, Office of Legal Counsel, re: Line Item Veto Proposals/S.4. S.14 and

137 (Mar. 16, 1995) (the March 16 OLC Memo). As passed by the Senate, $.4 -
mcorpomtes an amendment, introduced by Senator Spencer Abraham, thar addresses one of
the constitutional concerns we identified in that memorandum, Although the bill, as so
amended, is distinctly improved from a constitutional standpoint, we continue to believe that
it may fail to survive judicial review. Accordingly, in the interest of ensuring that Congress
passes a Line item veto measare that has the greatest chance of being sustained, we
recommend that the House-Senare Conference report out a. measure that does not mcludc a
separate enroliment pmvmon :

In prior versions, S.4 provided only that, after a covered bill had been passed in the
same form by both Houses, the enrolling clerk of the House in which the measure originated
was to disaggregate the various items in the measure for presentiment, as separate "bills," to

-the President. Under Senator Abraham’s amendment to S.4, after the clerk has
disaggregated the bill into items that are 10 be considered separate bills,

[tihe new bills resulting from the disaggregatién . . . shall be unmediately
placed omthe appropriate calendar in the House of origination, and upon

COPY
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voted on en blgc and shall not he sub;ecr 10 amendmen

Sec. 4(b) (empham added). If passed by both Houses in this manner, the bxﬂs
presented to the Premdent

In the March 16 OLC Memo, we advised you that the separate enrollment procedure
envisaged. in earlier bills -- which did not contemplate another vote by both Houses after the
enrolling clerk had disaggregated the bill — would "maise[] very difficult questions” under
the Presentment Clause, U.S. Const. art. I, § 7, cl. 2, and rmght well not be sustamed
March 16 OLC Memo at 4 Specxﬁcally, we stated that

[o]n what scems to us to be the best readmg of the Prcsentment Clausc
what must be presented to the President is the “bill” in exactly the form in
~ which it was voted on and passed by both the House of Representatives and
the Senate, rather than a measure or a series of measures that subscquently has
been. abstmcted from that bill by the clerk of the relevant House :

March 16 OLC Memo at 4. In ﬁndmg such separate enrollment procedures to be
constitutionally dubious, we reached the same conclusion that our Office had expréssed ten

years ea.rher, m Comnmumahgx of ng-Item Veto Proposal, 9 Op O.L. C 28,.30 (1985)

. The Abraham amendment antempts (0 addrcss this difficulty by requiring that, after
the enrolling clerk of the originating House has disaggregated a covered bill, both Houses
vote on the disaggregated bills en blog. The evident purpose of the amendment is to ensurc
that both Houses have voted on the bills that are presented to the President in exacil '
same 'fmmm, As we pointed out in our earlier memomndum the

amendment i unproves the chances that 5.4 will be Sustamed &x March 16 OLC Memo at 4.

chertheless, we continue to behcvc that there is a se&hﬂgaﬂan.ushihat a
scparate enrollment procedure, even as found in amended §.4, would be held to be
unconstitutional. ' If nothing else , A ing a of "bills" in a
single, ¢n bloc vote represents a significant departure from what has been the ordinary
congréssiopal practice under the Presentment Clause for over two hundred years. In this
area, the courts have given considerable weight to past practice in deciding what the -
Constitution permits or requires. See, e.g., The Pocket Veto Case, 279 U.S. 655, 689-90
(1929).' Second, the scope of Congress’ authority —- if any — to determine what shall -
constitute a "bill" Tor purposes of the Presentment Clause appears to be wholly untested. -
Third;thetanguage of the Abraham amendment could be construed as atempting to require

! we are aware ihat Ccngrcss practice has not been absolutely unvarying, and that in pamcula:
cireumstances w single vote may be decmed to apply to two distinct bills. Ses 141 Cong. Rec. S4084 (daily ed.
- Mar. 16, 1995) {remarks of Sen Conats) (citing Rule XLIX of the Rules of the: Housa of chmmanves)
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pmccdure the Presxdent could not be expected physmally to sign each and every one of r_he
numerous separate "bills" that were presented to him. While we believe that the President
can comply with the "51gnmg" requirement of article I, § 7 even if he does not affix his
signature at the end of every single, disaggregated bill, ¢f. Hill v. United States, 288 F. 192,
193 (7th Cir. 1923); Signature of Secretary of the Treasury, 1 Op. A’y Gen. 670 (1824),
the. practical necessity of en bloc Presidential signing -- as-well as en bloc congrassmnal

- voting -- would raise another consumuonal Lssue for the courts.

Accord.mgly, we behcve that if Congrcss enacted a "scparatc: enrollment” form of the
line iterm veto -- such as the Senatc-passed 5.4 -- there would be a serious risk that the
measure would not survive Judxcml review. By contrast, line item veto measures — such as
the House-passed bill, H.R. 2 - that delegate to the President the authority to withhold the
expenditure of appmpnated funds in certain circumstances are, in our judgment, very likely -
to be upheld. To the extent that such measures pose constitutional questions, they do 5o in
two main areas — the delegation of congmssmnal power to.the Pregident, and separation of
- powers doctrine. These are areas, however, in which the Court has a well-settled y
- jurisprudence. 'We have carefully reviewed such proposals in light of the Court’s decisions,
“and have concluded that they would very likely survive judicial review. See Statement of

Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Before the

Subcomm. on the Constitution, Federalism, and Property Rights, Senate Judiciary Comm

Line Item Veto Hearmg (Yan. 24, 1995) (the Janua.ry 24 Statement).

We note, however, that H.R. 2 xtself poses a constitutional problem that can, and
should, be cured. As explained in the January 24 Statement, the language of the targeted tax
pmvislons of that bill is objectionable as drafted. The use of the terms "veto” and "repeal”
in those provisions raises copstitutional concerns that are not posed by the budget authority -
pTOVISlOIIS of the bill. Article I, § 7, cl. 2 pmwdes that the President only can exercise his

"veto” power before a provision becomes law, i.e., when a bill is presented to him for his
approval or disapproval. But H.R. 2 purports to authonze the President to veto targeted tax
benefits after they have become law. As for the use of the word "repeal,” it suggests that
the President is being given the unilateral power to change existing law. A court might well
conclude that this would amount to an unconstitutional delegation of authority to the
President, and a violation of the plain textual provisions of artick I, § 7, cl. 2 governing the-

manner in which laws are to be changed (specifically, through passage of amending
legislation by both Houses of Congress and presentment to the President for his approval).

*If, contrary to our advice, the House-Senate Conference adopts a separate ‘enroliment procedure, we would
recommend that it add a provision ¢larifying that cach House reserves the right to alter the procedure that it is
to follow.




we would recommend in that bﬂl 3

It is clearly in the mterests of the Administration and of congressmnai prOnents of
the line item veto alike to enact legislation that has the greatest possible chance of b N
“sustained in the courts. We recommend, therefore, that the House-Senate Conference report
-out a line item veto bill that does not include a separate enrollment proccdure

(Anachments)

¥ The inarbups also include scveral ather suggestions for improving H.R. 21 first, 8 subsection reserving ta
each House the right to alter the procedural rules adopted in the bill; second, language slightly modifying the
¢lements of what must be sct forth in the Presidential Special Message reporting the rescission of a budget

authorzty or tarpeted tax bcneﬁt and, third, a severability ¢lause.

4
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Office of the . o Washington, D.C. 20530
Assistant Attorney Jencral ' ) ’

March 27, 1995

' MEMORANDUM FOR ABNER J. MIKVA
' COUNSEL TO THE PRESIDENT

" ALICE M. RIVLIN
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

From: Walter Dellinger M’Z’%\\_

Asmst:mt Attorney Geneml
Re:  Line Item Veto\Proposed Ch:mges to HR. 2

I am attaching two proposed mark-ups of H.R, 2 that reflect our suggested changes to
the bill. Most significantly, in an effort to cure potential constitutional problems with the ‘
targeted tax benefit provisions of the existing bill, both pmposals would ehmmatc the words .
“veto” and “repeal” from those provisions. o

The proposed mark-ups arc identical except in one critical respect. The first proposal
would give the President the power to "rescind” targeted tax benefits, the effect of which
would be to "cancel” such benefits. The terms "rescind” and cancelled” are uscd in the bill
to describe the President’s power on the budget authority side. The second proposal would
give the President the power to "suspend” targeted tax benefits; the suspension subsequently
could be lifted if the President made certain ﬁndmgs From a litigation risk standpoint,
presidential "suspension” of targeted tax benefits is clearly preferable, because the courts
have long upheld acts of Congress that give the President the authority to suspend provisions
of the law. By contrast, to say that the President has the power t0 "rescind” a targeted tax
benefit is more susceptible to constitutional antack on the grounds that it appears to give the
President the unilateral power to "repeal” a provision of law -~ the very problem with the.
existing version of H.R. 2 that we arc trymg to avoid. '

In reviewing both pmposéd mark-ups, please note the following:
®  Existing provisions of the bill are denoted in regular type-face.
L Suggested new words and provisions are denoted in bold.

.. Suggested deletions are [bracketed and underlined].
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sections. 1f our suggestions are accaptcd parallel changes (8., "resgission” \\
of targeted tax benefits, rather than "veto" of such benefits, and "resct 6Si
disapproval bill," rather than "rescission\receipts disapproval bill") wou
to be made in the sectmm that are not set forth in the ma.rk—up




PROPOSAL # 1: "RESCISSION" OF TARGETKD TAX BE)

Sec. 2 LINE ITEM VETO AUTHORITY
{a) In General-- Notwithstanding the pfoVisions’cf gért B
title X of the Coﬁgréséioﬁal Budget and Impouﬁdment Contral Act
.ot 1974, aﬁd subjéct Lo the proviéionsjof~thisvsection, the
‘president may rescmnd all or part of any dollar amount of any
dlscretlonary budgec authorlty specifled in ‘an approprlatlon Act
‘or conference raport or joinn explanatory statement accompanylng
a conference repcrt on the Act or.rescind [veta] any targeted
tax benefit which is subjecc to che terms of this Act 1f the
‘?resident -- |
L (1) determlnes thac - ‘
(A) such rescission {gg;xggg] would nelp reduce the
| Federal budget deficlt: 
{B) such reédission [or vetol will not impair any
eggential Gévernment’functiéné: and '
(C) such rescission [(Qr vetg] will not harm the
‘national interegt: and | |
‘{2) notifies‘tne,Congresé of such rescission [px vé;g] by a
spebialvmessﬁge not latér‘than ten calendar days (not including
Sundays) after the date of enactmeﬁt of anvapgropriation Act
providingvsuch budget aﬁthori;y.or a févenue or réconciliation

ACt containing a targeted tax benefit.
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as set forth in a.special.message by the President shaii bé\;
deemed canceled unléés, during the periéd'described in subsectién
'(b); a rescissicn{grgggig;g1 disapproval bill making available \
all of the amount resclnded ig enacted into law, ' '

(2)7 Any targeted tax benefit reac1nded,E;ggz;g;“"_dgu___

vetoed] under thlﬂ Act asg: set fortn in a. spec1al megsage by the
| President shall be deemed canceled £_£p§§i§é] unless, during nha
period described in subsection (b), a resc1951on[grgcelg;gl
dlsapproval bill restoring thea baneflt [g;g_;;_gg] ia enacted

intc law.

'SEC. 4 DEFINITIONS

As used in tﬁis Act:

(1) 'I‘hé ﬁerm "rescisgion(/receipts] disapproval billr" means

a bill or jeint resolution which only disapproves, in whole,
Vrescissioné of diécfetionary budget authorityvor énly disapproves
rescissions (.ﬁ&Qﬁal of targeted tax benefits in a spec1al
message transmltted by the President under thig Act and. --

(A) Awhmch does not have a preamble;

(B) (1) 111 the case of a gpecial message rega'rding
>reécissiana of discretionary budgét authority, the matter after
the enacting claﬁse of which is as follows: "That Coangress
disapproves each rescission oftdiscrecioﬁary budget authority of

the President as submitted by the President in a special message
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on __+" the blank gpace being filled in with the appr0pf
and the public law to which che'message.rélates; and
(ii)'in the case of a-special message régarding‘reSC':!'
I_g;ggg] of targeted tax beneflts,,che'maCter after the enacﬁing
clause of whlch is as. follows.:"That Congress'disapproves‘each
rescission [EQLQ] ot targeted tax'bénefits of thé President és
SmelttEd by the President in a speC1al megsage on ;__w;" the
blank space b81ng fidlled in with the appropriate date and the
public¢ law to which the message relates; and _ '
(C) the title of'Which is as fbllows:'"n blll dzsapprovxng
'the recammendatlon aubm;tted by the President on ___," the.blank‘
space bElng fllléd.ln w1th the date of EumeSSlQn.Of.the.felévant

special meésage_and the pdblic law to which the mésSage related.

SEC. 5 CONGRESSIONAL CONSIDERATION OF LINE LTEM VETOES -
(a) Presidentiél Special ‘Message -- Whengve:"the Pregident
rescinds aﬁy‘budget‘authoricy:or'targéted.tax benefit as provided
in this'Act [ox_vetoeg any ngvigigg of law ga.grgviggg inlthié :
Actl], tﬁe Pregident shall.tranémit to both Houses bf‘Congress a.
spec1a1 message specifying -- | o
(1) the amount of budget authorxty [_gﬁg;g_gg] or the -
targeted tax_benefit [provigion] rescinded
lvetoed]
(2) any aCcounc,‘department,‘or egtabligshment of the

Government t£o which such budget authority is .
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or governmental fuﬁctions4involved}

(3): the reaéons and justificatiqns for the
déterminatiﬁn to fesciﬁd'budgec autnority or [gggg}
_any targeted tax benefit [ngziﬁiggl‘pUréﬁant to this
: Act; ‘ A :

(4) to the_maxihuﬁ,extent practicable, the estimated
fiscal, écéncmic, and budgetary effect of the o
rescigsion lor vere]: and _' | H
(5) to the'maximum.extenn:p:acticablé, all actions,

cirCumgtanceg, and -congiderations relating to-or

- bearing upon the rESCLBElon [g;__g;g] and

the dec:.s:.on to effect t:he rescz.asiou [g;__mg]_, and to
the maximum;extenc practlcable, the estimated effect of
the :escmss;on upon the objects, purposes, and programs
for which the budget authoriﬁy is provided. | |

(9) fhis 8eqtioﬁ is enacted by the épﬁgressf;.

(1) as an exercise of the rulemaking'pbuer of the ﬁouse
of Representatives and the Senate, respéctifaly; aﬁd as
guch it is deemed a part of the rﬁles of each House,
'zéapectivelyy but applicable only with respect Lo the
_procedure to be followed in that House in the case of
resciaéion‘bills as defined in section 4(1) of this -
Act; énd‘it supersedes other rules only to the extent

that they are inconsistent therewith; and
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“manner and to the same extent as in the case of any

other rule of that House.

SEC. 8  SEVERABILITY o |

"If any particular prcv151on of thls Act, or the appllcatlan

‘ thereof to any person or clrcumatance, iz held 1nvalid, the
remalnder of the Act and the appllcat1on of auch pr0v19iou to

other persons or~circumstances,shall not be a:fectedvthereby.
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'PROPOSAL # 2: "SUSPENSION® o? TARGETED TAX B

Section 2 LINE TTEM VETO AUTHORITY

[iiL] | IN GENERAL ‘ Notwithstanding the provisions o) !
of title X of The Congre881onal Budget and Impoundment Control
Act of 1974, and subject to the pr0v131ons of this section, the
:Presxdent may resc1nd all or part of any dlscretlonary budget
authorlty or suspend [__;g] any targeted tax beneflt, Wthh ls_“
subject.to tne terms of thle Act if the P:eSLdenC~-
(1) l-del:.ermibnes that --
(A) euch,rescissioh or‘Euspenaion [veto] would help
reducelthe Federal budget deficit;
(B)' suchwiescission or suspenaionv[ze;g]'will-not_
impair any_eséeﬁtial deernment functions; and
(Cy such reséission or suSpehsion [verol w111 not harm
' the national interest; and | - |
{2) notifies the Congress of such regc1sslon or suspenslon
'[_g;_] by a speC1al message not later than Lwenty
calendar days (not includlng Saturdays, Sundays, or
holidays) after the enactment of a regular or .
supplemental'appr0pr1atlon Act or a joint resolﬁtioﬂ
making continuing‘appropriations providing such budget
authorlty or a revenue Act contalnlng a targeted tax
: benefit. |
The President shall submit a separate rescission or suspension
megsage for each'approprietion Act and for each revenue Act under

this paragraph.
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Sec. 3. LINE ITEM VETO EFFECTIVE UNLESS DISAEPROVE}

' L.IFTED

(a)[l;LJ‘ Any amount of budget auchorlty rescinded un;;m.
as set forth in a special messaga by the President shall be
fmggwgﬁl cancelled unless during the period described in
subgection (b) of this section, a‘rescission/receipts disapprcvai
bill making available all of thg'amoﬁnt Qeéﬁihdéd is enacted into
Lo , o S : : ‘
(b} [L@LAZL} ’ Aﬁy»suspeﬁsion of a targeted tax henefit
(Rrovigi gn of 1gw vetoed] under this Act as set forth in a
gpecial mgqgage by the Dresident shall be effectlve unless
(1) durlng the perlod descrmbed in Subsecc1on {(¢) [{(B)] of
thia section, a resc1581on/receipcs disapproval blll restorlng
that beneflt [Qggg;g;gw] 19 enacted lnto law; or
(2) the squenalOn is lifted by the Presldent provided

that the President ‘ ,

(A) dete:mlnes that such actlon would advance the |

natlanal Lnterest, and that_the suapensxon is nc‘longér

necesgsary to help reduce the Fedetal budget deficit:

‘(B) notifles the Congress of the detﬁrmlnatlon to life

thav sugpengion by a Bpecial megsage spec1fying, to the

maxdmnm extent practlcable,

'~ {1) the reasons and justifications for the

‘determination to lift the suspension;
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$EC. 5

(a)

the suapenslon; and
(3} all actionms, circumstances, and
 considerations relating to or bearing upon

the determination to lift the suspension.

 CONGRESSIONAL CONSIDERATION OF LINE ITEM VETOES

PRESIDENTIAL SPECIAL MESSAGR - - Whenever the Ptesidenc

‘ rescmnds any budget authorlty ag provzded in thls Act or suspends

[vetoes] any targeted tax benefit [n;ﬂ.;ﬁ&gﬂ_ﬂi_la_] as provided
in chig Act the Premident shall transmit tQ both Houses of

Congress a 9996131 meagage apecifyzng - -

for obllgatlan, and the specmfxc project or

(1) the amcunt of budget authori:y ?esciﬁded or the
targeted tax benefit [pxgxiaggg}‘auapenﬂed [Eﬁsgéélé

(2) any acccunc 'départmaﬁt or establishment of the
Government to Wthh such budget authorxty is avallable
gcvernmental‘functlons-lnvolwed;

(3) the reasens and justifiéaticns for the
determination to :escind budget ‘authority or suspend
[vata] any ta?geted tévaenefic (pxovision] pursuant td
thiaiict: |

(4) to the maximum extent practicable, the egtimated

fiscal, economic, and budgetary effect of the

rescisSion ar suspension (vegol; and
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()

~bear1ng upon the regcission or sugpension

[vetol and the decision to effect the rescission or
suspension {[vetg], and to the maximum extent
practicable, the estimated effect of the

rescission upon the objects, purposes, and prdgrams for

'which the budget authority is provided.

This section is enacted by the Congfess--

»(1) ag an exercise of the rulemaking pouer of the Bouse

of Representatxvea and the Senate, raspectlvely, and ag

. such it is deemed a part of the rules of each House, .

regpectively, but épplicabie only ﬁith reapect to the:_"
prdcedure to be followed in thét Hause'in the cage of
regciggion bills as deflned in set:inan 4(1) of this

Act; and it supersedes other rules only to the extent

that they are inqonsiatent therewich; and

(2). with full recognition of the constitutional right

of either House to change the rules (80 far relating to

 the procedure of that House) at any time, ig the same

. maoner and to the same extent as in the case of any

cthérﬂ:ule of that House.
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SEC. 8 SEVERARTLITY

~ thareof to any person or circumstance, is held invalid, the
remainder of the Act and the application of such provision to

“other persons or circumstances apall not be affected thereby.




U. S. Department of Justice

Office of Legal Counsel

Office of the ‘ » R ) - Washington, DD.C. 20530
Arcictant: Attomeay Goneral . : . )

June 13, 1995
" MEMORANDUM FOR

ABNER J. MIKVA

COUNSEL TO THE PRES]DENT

'ALICE M. RIVLIN :
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

~ From: Walter Dellinger
 Assistant Attorney General

Re: Line Ttem Veto Lems]aﬁoan R 2

: Th:ts memorandum mmmanzes our views on the line item veto legls]anon that has
passed the House of Representatives, H.R. 2, the Line Jiem Veto Act. In our view, the
provisions of the bill that grant the President. thc powcr to "rescind” discretionary budget
authority are constitutional. However, the provisions that grant the President the power to
"veto” targeted lax benefits, thus rcsulnng in the “repeal” of those benefits, raise significant
constitutional concerns, We believe that those concerns can be allewated tbmugh dmfnnﬂ
changcs that we propose below

)

L. Overview of H.R. 2

H.R. 2 would authorize the President to "rescind all or part of any dollar amount of
any discretionary budget authority . . . or yetg any targeted tax benefit which is subject to
the terms of [the] Actl." § 2(a). H. R. 2 further provides that this authority can only be
exercised if the President makes certain determinations regarding the impact of the rescission
or veto (§2(a)(1)), and notifics Congress of the rescission or veto by a "special message” not
later than ten calendar days afier thc enactment of the law comammg the di screnonary budget

. authority or targeted tax benefit at issue. § 2(a)(2).

: Scction 3(a.)" of the bill dt:séribcs the effect of the exercise of the President’s
"rescission” and "veto" power. Section 3(a)(1) states that "[aJny amount of discretionary-
budget authority rescinded under this Act ghall be desmed cancelled,” vnless a bill
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dlbapprovmg the Presmcnt § rescission is enacted A parallel provision, Section 3(a)(2),
states that any targeted tax benefit that is vetoed under the Act "shall be decmed xc "
‘unless a bill disapproving the President’s veto is enacted. ; }

" I.  Discussion .
A Di'scrc?ﬁonggg Budget_Authority

At bottom, the pmvxsxons of H.R. 2 granting tha President power to rcscmd
discretionary budget authority give the President discretion to decline to spend funds that
previously have heen appropriated.  We believe that these provisions constitute a permissible
delegation to the President. It is well-established that Congress may delegate broad powers
to the President, including powers that affect the nation’s fisc. In addition, H.R. 2 sets forth
. discernible standards that serve. to guide the exercise of the delegated power: the President

. may rescind budget authority only when he makes Specxﬁc determinations, and only during a
- fixed, limited time period. Furthermore, the type of rescission power conferred on the

President under H.R. 2 is not entirely unprecedented, as prior statutes have given tha
President some modicum of ccxntrol over the outlay of appropnated funds.

In short H.R.2 provides the President with a racogmzable tool - _a delegatlon of
powcr --to cut gmexmwm such, it stands on far more scoure constintjonal
footing_ihan the novel approach. to curbing spending that is contained in the line item veto
leglslatmn that has passed the Senate. Under that legislation, individual items of spénding in
an appropnatxon bill that has passed bothi Houses of Congress would be disaggreagated from
one'another, enrolled as separate bills, and then voted on en bige by both Houses.

Therem—?pﬁfmty-mmﬁﬁbm would be presented to the President, who could then

. veto'any of the separate bills. In our view, the separate enrollment procedure of the Senate
1chsl‘ﬁ‘*“""“on Taises complex questions under the Presentment Clause of the Constitution (Article
1, section 7 clause 2) that simply arc not posed by the delegancn of power to the President in

H. R. 2 to rescind discretionary budget authority.

13- ' Targg@cﬂgxﬁgmﬁts

The constitutional concerns posed by the targered tax benefit provmons of HR 2 can
be cured thrnugh two drafting changes.

1. Rgpl_agm_g_;ﬁa Word_"Veto”

The first change entails replacing the worcl "veto” in the provision that describes the
nature of the power that the President would excrcise over targcted tax bencfits, The changu
* is needed because the Presentment Clause provides that the Pr is
"veto" power hefors a provision becomes Jaw, i.e,, when a bill is presented to him for his
approval or disapproval, As drafted, however, H.R. 2 puxports to authorize the President to
veto targeted tax benefits after thcy have become Jaw.

2.
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would exercise over dxscrenond,ry budget authority. But therein Ties the rub: °
accepted term of art in the spending setting, but seems out of place in the tax setk
better alternative might be to replace "veto” with "deny the availability of " That S
formulation makes clear that, after a targeted tax benefit has become law, the President
would have discretion to decline to permit persons to claim the benefit. - Th1s would put the
targeted tax benefit provisions of H.R. 2 on a parallel track with the discretionary budget
authority provisions of the bill, which gwe the President discretion o decline 10 Spend

. appropriated funds.

2. Replcing the Word "Repealed”

The second change to the targeted tax benefit provisions of H.R. 2 entails replacing
the word "repealed” in the section that describes the effect of the exercise of the President’s
authority to "veto" targeted tax benefits. The change is needed because the word "repealed"
intimates that tho President is being given the unilateral power to amend existing law. This
presents two substantial constitutional problems. First, it would seem to violate the
commands of the Presentment Clause, which specifies the only_manner in which federal laws
may be made, modified, or annulled: throngh passage of a bill by both Eouses of Congress;
pfesenfment of the bill to the President; and approval of the bill by the President (or if the
bill is disapproved, passage of a bill overriding the President’s action by 2/3 of the members
of both Houses of Congress). Second, it arguably would amount 10 an unconstitutional
delegation of power to the President, i.e., the power to make and "unmake” laws. Together,
the twin problems reflect the flip side of the same coin: a federal law cannot be elininated
altogether by the President, acting on his own accord. For constitutional reasons, therefore,
the language that replaces "repealed” in H.R. 2 should steer clear of that mark.

Repiacmg "repealed” with "cancelled"” is pmbl@matxc becanse thc thesaums expressly

equates "cancelled” with "repealed.” To be sure, H.R. 2 uses the term "cancelled” to
. describe what happens to-discretionary budget authority that is rescinded. It therefore could
be argued that the discretionary budget authority provisions are also at risk.  In our view,
however, that contention does not stand up to close scrutiny. While "cancelled” and
"repealed” may mean the same thing in some contexts, we do not believe that is the case
- when it comes to characterizing the effect of a rescission of discretionary budget authority.
Put another way, the word "cancelled” does not have the same connotations on the
' discretionary budget authority side that it does on the tax benefit side. For one, if the
President "cancels" all or a portion of discretionary budget authority, the underlying
appropriations law remains in place; all that has changed is the dollar amount specified
therein, However, if the President "cancels” a targeted tax bencfit, nothing remains of the
law. Moreover, discretionary budget authority tends to be short-lived, It is typically
provided in appropriations laws that cover limited periods of time, e.g., one or two fiscal
years. See 2 U.S.C. § 900(c)(3),(7) (defining discretionary budget authority as resources
provided in appropriations acts, other than resources for mandatory spending). Thus, if the
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‘ Pres1dcnt rescinds dlscrenonaly budget authority, thereby ”cancellmg" it, the preki
action only affects spending for the particular time period in question. By contrd
tax bcneﬁts .generally are not enacted for _]uSt a hmxted time. They are intended

' Lf the President caucels a targeted tax benefit, the effect is pcrmanent ina way that ]
true of the canccllatmn of d.lSCrCthIlaI)' budgcl duthonty :

We believe that the word suspended"” is the most suitable replacement for
"repealed." The Supreme Court has long upheld the constitutionality of statutes that delegate
- to the President the power to suspend the operation of particular laws; see Bield v, Clark,
- 143 U.S. 649 (1892), and there are scores of examples of such statutes in the U.S: Code.
* Furthermore, “suspended” would dovetail neatly with the phrase "deny the availability,"

- - which we proposed above as the best replacement for "veto." If the targeted tax benefit
provisions of H.R. 2 are revised along the lines of our suggestions, the npshot would be the
following formulation: " Any targeted tax benefit, the availability of whu:h is denied,
shall be deemed suspended " : :

E The use of the Word suspended“ need not give rise to a state of affmrs in. whlf;h _

" targeted tax benefits are denied, only to be made available again whenever the President sees
fit. This scenario easily can be avoided through langnage that sets forth very precise and
stringent conditions that must be met before the President can lift the suspension. Another

~ way to cabin the exercise of the President’s power would be to provide that a suspension

must remain in place for a specified period of time. A1l of this is to say that there are ample
ways to draft the bill to make a “suspension” of a targeted tax benefit enduring -- indecd, to
make it something that approaches the permanence that is contemplated by the use of the
word "repealed” in H.R. Z as it stands now, but mthout setting off the constitutional alarm
bells that are mggered by that texm.

Fmauy, we note that "suspended” is not the only posmble word that could be used i in
Jieu of "repealed." Other alternatives include "stayed” or "held in abeyance." An ‘
altermative that sounds more permanent is the phrase "not in effect.” If that language is used
along with our suggested substitate for "veto,” the bill would read: " Any targeted tax
benefit, the availability of which is denied, shall be deemed not in eff
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- U. 8. Department of Justice

Office of vLega.l Counsel -

: . ' ' ‘ ‘ v ' ‘éﬁb :
Office of the ‘ ‘ ‘ ' . Washington, D.C. 20330 - . \\_y v

Assistant Attorney General

March 28, 1996 | -

WORANDW FOR JACK M. QUINN
COUNSEL TO THE PRESIDENT

From: Walter Dellinger M ' S A )

Assistant Attorney Geneml :
Re: Slgnmg Statcment for Lme Item Veto Izgmlanon

: Iam suggcstmg the fo]lowmg language to OMB for consxdexatxon for mclusmn in the
Pres1dent’s statement on sxgnmg the Line Item Veto Act

~The carefully defined c:mce]lattan authority granted by the bill is a prac
and principled means of sem*ng the constitutional balance of powers. The
modern congressional practice of presenting the President. with omnibus
legislation substantially reduces the President’s ability to play the role in the
. enactment of laws that the Constitution intended. This leg;_s_]gwmﬂ
corrective that Terirns us closer to the Founders’ view of a responsxble

Executive check on 1 excesses.
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Withdrawal/Redaction Sheet
Clinton L1brary

DOCUMENT NO. SUBiECT/TITLE A ‘ DATE RESTRICTION
AND TYPE ' o '
00la. note ~ To J ack Quinn and Kathy Wallman from Elena Kagan Subject . 12/1996 Ps ) | q (9]

_ "guidelines" for line item veto. (1 page)- ' '
.OOIb. email To M.G. Green from Paul Wemstem Subject Line-Ttem Veto (2 ‘ 12/10/1996  P5. [ [q l

. pages) _ . .

002. email Dupliczite of 001b. (2, pages) ‘ 1211011996 p5 192 - -D”)” (el
003. memo " For Jack Quinn and Kathy Wallman from Elena Kagan. Subject Line - 03181996 P5 (| a3

Item Veto. [with Jack Qumn note] (2 pages)

© 004. memo For Jack Quinn and Kathy Wallman from Elena Kagan. Sub]ect Line- Q3/ 18/1996  P5 t ' ? L}
R -Item Veto. [less Jack Qumn note] (2 pages) o - .

COLLECTION:
Clinton Presidential Records
Counsel's Office

" Trey Schroeder _
OA/Box Number: 11601
FOLDER TITLE:
Line Item Veto Legislative Materials [2] )
_ o ' Van Zbinden
2007-0624-F
vz1238
: - 'RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Claseiﬁed Information [(a)(1) of the PRA] b(1) National security classified information {(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] - T b(2) Release would disclose internal personnel rules and practlces of
P3 Release would violate a Federal statute [(a)(3) of the PRA] . an agency [(b)(2) of the FOIA] -
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information {(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President ) information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] . " b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of ’ personal privacy [(b)(6) of the FOIA] '
personal privacy [(a)(6) of the PRA] : . b(7) Release would disclose information compiled for law enforcement
S . ' purposes [(b)(7) of the FOIA] ) :
C. Closed in accordance with restricti_ons contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. ' ) . financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysi

2201(3). ) concerning wells [(b)(9) of the FOIA]
RR. Document will be reviewed upon request : . ’
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, WEINSTEIN_P @ A1
12/10/86 07:24:00 PM

Record Type: -Record

To: GREEN_MG @ A‘l@CD@LNGTWY

cc See the dtstnbutlon Ilst at the bottom of this message
* Subject: Line-ftem Veto

Gene: Per your request the following gi\ze the pro and cons for having the
President direct OMB to issue guidelines on the scope and authority of the
Line-Item Veto: » .

Pro:

1. Preempts Republican attempts to limit the scope and authonty of the
Line-ltem Veto.

" 2. Underscores PreSIdent s commstment to balancmg the budget

S 3. Conmstent with the President's efforts to take untlateral/Executwe actlon
on issues.important to the American people. '

4, Sends message to Congress that the Administration is serious about using the

Line-ltem Veto and underscores l‘tS s:gmflcance asa negottatmg tool in the
upcommg budget process‘

5. Clears up misunderstandings about the scope and authority of the Line-ltem
Veto and clarify for the Admmlstratton what budget and targeted tax items can
be subject to the Line-item Veto.

Con:

1. Issuing specific guidelines about the scope and authority of the Line-ltem .
Veto now may limit our flexibility in usmg the Line-ltem Veto later i in the
budget cycle.

2. Issuing guideiiines may scare Members of Congress and Republican leadership
and provoke them into passing legislation that would curtail the Line-ltem Veéto..

3. Issuing guidelines may underscore a message that the Line- -ftem Veto will

allow the President to dramatically reduce the budget deficit, when in fact the
new authority is very limited. .

ps. Melissa, when will the meeting be rescheduled?
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‘Message Copied To:

Rahm Emanuel
Charles E. Kieffer -

. Charles Konigsberg
Barbara Chow
Elena Kagan
Robert G: Damus
Jacob J. Lew ’ o
REED B @ A1@CD@LNGTWY

" FOLEY M @ A1@CD@LNGTWY
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SUBJECT: LINE ITEM VETO

an agreement on all but one or two subjects. The current
" Republican strategy is to add the line-item. veto to the debt |
ceiling bill in the last week of March. - o . &

-
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 The conferees dec1ded to limit the Presmdent s authorlty .
.canceling provisions "in whole," rather than "in whole or lqﬁ
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Republican conferees on the line-it&m veto have arrived {

ELENA KAGAN &Z

Problems we have with the agreement are as follows:

The conferees decided to stick with the lockbox mechanism, N
which requires a reduction in discretionary spending caps

. {or PAYGO balances) whenever the President strikes a

spending item. This creates a significant disincentive foG~ .‘

~ using the authority. Conferees are saying in defense of

lockbox mechanism that the purpose of the item veto is to
save moneyy—— not to permit a President to shift priorit

part." The agreement, however, is supposed to permit the

-authority  to apply down to the level of any project

specified in the joint statement of managers, committee
report, or authorizing legislation. I haven't yet seen the
language effecting this agreement. ‘ o m_—-i‘

The conferees retained the provisions on targeted tax .
benefits to which we had objected. The definition of such a
benefit still turns on whether a provision affects fewer

‘than 100 beneficiaries. In addition, Congress has sole

power (the President has none) to identify what provisions "
satisfy this definition. (5 /= XMt e ologshe Chaporrs f77

C Ve /7"’1' ey ém,«(’,d ?M&{ A . u/wd/é
,The Pre51dent w;ll have up to five calendar days to submit fﬂ
cancellations. We had asked for 20 days, but we probably /44
should count ourselves lucky with five: House conferees had
wanted a provision requiring the President to submit
cancellations on the date of enactment.

The effective date of the statute is still open,'but the
likelihood is that the President will not immediately gain
veto authority. Some reports say the effective date will be

Other reports say the effective date will be the <,(4 per]
earlier of 1997 or enactment‘of a balanced budget. @7
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_ statute's definition of "cancellation." The late;
‘talks about cancellation as preventing a provision
taking legal force or effect.” DOJ would prefer the phrase

_~~ M"from having legal force or effect." ©DOJ thinks tlh
phrasing suggests a suspension, rather than a straighg
“and thus will aid the argument for constitutionality. W
. have passed on this concern to Republican staff members, we
" do not know yet if they will change the language.

Note that the non- severablllty prov151on to whlch we
prevmously objected has been dropped.
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THE WHITE HOUSE

CWASHINGTON - é}z

March 18, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

ﬁ@cé 1‘%%7
o)

FROM:  ELENA KAGAN &X
SUBJECT:  LINE ITEM VETO

" Republican conferees on the line-item veto have arrived at
an agreement on all but one or two subjects. The current
Republican strategy is to add the line-item veto to the debt
ceiling bill in the last week of March. ‘ ,

Pr¢blemé we have with the agreement are as follows:

The conferees decided to stick with the lockbox mechanism, ..
which requires a reduction in discretionary spending caps

(or PAYGO balances) whenever the President strikes a
spending item. This creates a significant disincentive for
using the authority. Conferees are saying in defense of the

" lockbox mechanism that the purpose of the item veto is to )
save money -- not to permit a President to shift priorities.

The conferees decided to limit the President's authority to

canceling provisions "in whole," rather than "in whole or in

part." The agreement, however, is supposed to permit the

authority to apply down to the level of any project

.\\J specified in the joint statement of managers, committee ,
report, or authorizing legislation. I haven't yet seen the

language effecting this agreement. *

*+ . The conferees retained the provisions on targeted tax o
" benefits to which we had objected. The definition of such a
\\v« benefit still turns on whether a provision affects fewer
than 100 beneficiaries., In addition, Congress has sole
power (the President has none) to identify what provisions "
satisfy this definition. (5 rn Mae e oiofhe  Corprrss £
. ) ‘ E Y, 7.«(_{‘, very é'm;i/,d{ i Ao /u/w/é
. The President will have up to five calendar days to submit A=y
- cancellations. We had asked for 20 days, but we probably bewe sty
VY should count ourselves lucky with five: House conferees had , |
’ wanted a provision requiring the President to submit 4
cancellations on the date of enactment. ' 1

.« . The effective date of thé»statuté is still open,nbut‘the
\\J -likelihood is that the President will not immediately gain
veto .authority. Some reports say the effective date will be

- Other reports say the effective date will be the
earlier of 1997 or enactment of a balanced budget.
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statute's definition of "cancellation.” The lates( language
talks. about cancellation as preventing a provision \"from
taking legal force or effect.” DOJ would prefer thy
" "from having legal force or effect.” DOJ thinks thakd
. phrasing suggests a suspension, rather than a stralght zel
5 and thus will aid the argument for constitutionality. We

{ have passed on this concern to Republican staff members; we

do not know yet if they will change the language.

R Note that the non- severablllty provision to which we
o preVLOusly objected has been dropped ‘
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THE WHITE HOUSE
WASHINGTON
March 18, 1996

MEMORANDUM  FOR JACK QUINN
KATHY WALLMAN

“FROM: - ELENA KAGAN &%

SUBJECT:  LINE ITEM VETO

‘ Republican conferee3~onvthe line-item veto have arrived at
an agreement on. all but one or two subjects.: The current
~Republican strategy is to ‘add the line- item. veto to the debt

‘ celllng bill in the last week of March.

Problems we have w1th the agreement are as follows

.. The conferees decmded to stick with the lockbox mechanism,

which requires a reduction in discretionary spernding caps
(6br PAYGO balanceS) whenever ‘the President strikes a
»spending item. Thms creates a srgnlflcant disincentive for
using the authority. Conferees are saying in defense of the
lockbox mechanism that the purpose of the item veto is to
save money -- not to permlt a Pre51dent to Shlft prlerltles

. The conferees decrded to limit the President's authorlty to |

‘canceling provisions "in whole," rather than "in whole or-in
‘part.” The agreement, however, is supposed to permit the
authority to apply down to the level of any .project
specified in the joint statement of managers, committee
report, or authorizing legislation. I haven't yet seen the
language effecting this agreement.

. The conferees retained the prov151ons on targeted tax
“benefits to whHichH we had objected. The definition of” such~&
benefit still turns on whether a prov1sron affects fewer.
than 100 beneficiaries. 1In . addition, Congress has sole
power (the President has none) to 1dent1fy what provisions
satisfy this definition.

. The President will have up to five calendar days to submit
cancellations. We had asked for 20 days, but we probably
should count ourselves lucky with five: House corniferees had

"wanted a provision requiring the President to submit
cancellations on the date of enactment.

. The effective date of the statute is still open, but the
likelihood is that the President will not immediately gain
veto authority. Some reports say the effective date will be
1997. Other reports say the effective date will be- the
earlier of 1997 or enactment of a balanced budget.
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. 'DOJ has a newfound constitutional concern about thef
statute's definition of "cancellation. The latest’language 2
talks about cancellation as preventing a provision |
taking legal force or effect." DOJ would prefer the\phrase
"from having legal force or effect." DOJ thinks that\its
phrasing suggests a suspension, rather than a straight “waf
and thus will aid the argument for constitutionality. We
have passed on this concern to Republican staff members; . we
do not know yet if they will change the language. :

Note that the non-severability prov151on to which we
prev1ously objected has been dropped :

COPY




THE WHITE HOUSE
WASH!NGTON o

March 12, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

' FROM: - ELENA kacan 9
'SUBJECT: ° . LINE ITEM VETO UPDATE

The House made an offer to the Senate last week on line item
veto language. We have heard that Republican staff ‘are trylng to

- conclude an agreement ASAP.

We submltted comments on the House offer to the Republlcan .
' Senate staffers with whom we have been dealing. The most
important comments are as follows' :

1. We once agaln objected to so-called "lockbox" language, ‘which
requires a reduction in discretionary spending caps (or PAYGO .
. balances) whenever the President strikes a spending item. We
‘have said that this provision would make it difficult to enact
supplemental appropriations later in the year. We have proposed,
as an alternative, the creation of an "emergency reserve fund." -
When the President strikes a spending ‘item, the amount would be
credited to these accounts; Congress could tap the accounts to
 pay for emergency supplementals and other emergency legislation.
‘So far,. Senate staff have rejected this suggestion; they probably
Swill dec1de to malntaln the lockbox mechanlsm

2. We objected to a prov131on maklng the Act effectlve only
upon enactment of a seven-year balanced budget and sunsetting the’
-.Act in 2002. We urged Congress to grant’ 1mmed1ate and permanent
authorlty to eliminate wasteful spendlng ‘ .-

3. We objected to a provmslon requlrlng the President to cancel,”“
a spending item on the very day Congress enacts the legislation.
Earlier versions of the bill gave the President 10 days to

identify items for cancellation; the Administration had. ,
recommended 20 days as a more realistic time frame. The time
frame provided is especially.unworkable given the detailed

findings that must accompany cancellations. We urged that if

less than 20 days is provided, Congress either pare down the

bill's current reporting requirements or permit the President to
issue and transmit the required findings at a later date.

4, We objected to the way the House offer defines and
identifies targeted tax benefits, which are subject to the
President‘s rescission authority. The House offer defines such a
- benefit as "any revenue-losing provision which provides a federal
income tax deductlon, credit, exclusion, or preference to 100 or
fewer beneficiaries. The offer further provides that nothing

GOPY




identified as such in the relevant bill, based on finding
by the Joint Committee on Taxation (JCT). We urged that 4
definition is 1mpract1cable because in most cases, no one ¥a
accurately determine the number of persons affected by a ta¥
provision. We also proposed that Congress delegate authoriti
' the President to identify targeted tax behefits on his own.

5. We ob]ected to a nonseverablllty prov151on, whlch w1ll
“invalidate the entire bill if any part is held unconstitutional.

The House offer cures two constitutional problems we
previously had raised. First, this version uses the word
"cancel" instead of "veto," as OLC had requested. - (We do,
however, think that the definition of “"cancel" is too vague.)
Second, this version provides that the JCT's identification of
targeted tax benefits be written into law, thus removing our
. complaint that Congress cannot delegate power to one of its

commlttees
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FXECUTIVE OFFICE OF THE PRESIDE

06-Mar-1996 09:19pm

" TO: - (See Below)t
FROM: Charles S. Konlgsberg
Office of Mgmt and Budget, LA

SUBJECT: ITEM VETO

FOLLOWING ‘IS A REVISED ANALYSIS OF THE LATEST ITEM VETO_DRAFT} I
-HAVE INCORPORATED COMMENTS RECEIVED ON WEDNESDAY; LET ME KNOW

ASAP IF YOU HAVE ANY ADDITIONAL COMMENTS. . THANKS. . _. B L

~ Summary of comments on House Ttem Veto Draft
-(dated March 4, 1996 -- 1: 18pm) '

The follow1ng prov1s1ons could render the 1tem veto 1neffect1ve

1. The lockbox language -- requlrlng automatic reductions in
spending caps -- would impair the ability of the President and
.Congress to pay for supplemental appropriations; the automatic
cap reductions would not permit the President and the Congress to |
.eliminate wasteful spending early in the year and use the savings
to pay for necessary additional spending later in the year.

2. Requiring the President to transmit cancellations of wasteful
spending on the same day as enactment of spending bills is

unrealistic -- especially given the extensive findings and '
determinations which are required to accompany all cancellatlons
A period of time -- 10 to 20 days -- following enactment is

necessary for the authorlty to be exercised effectlvely

.truly effective in ellmlnatlng special interest tax provisions;
it also fails to delegate any authority to the President to
identify special interest provisions.

‘3. The definition of targeted tax benefit is too narrow to be : ‘

4. The "nonseverability" provision needlessly makes the authority
to cancel discretionary spending dependent on the
constltutlonallty of authorlty to cancel direct spending and tax
prov1s1ons :

5. Making the Act effectlve only upon enactment of a
budget agreement, needlessly postpones the ava11ab111‘
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~authority ‘should be made available now and should be dpplied to
unobllgated balances from already enacted FY96 bills.
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'Preliminary. comments on House Item Veto Draft
(dated March 4, 1996 -- 1:18pm):

PROVISIONS WHICH COULD RENDER ITEM VETO INEFFECTIVE:

1. Lockbox: The lockbox language, set forth in [brackets] as
new section 1024, would require the President to: reduce the
statutory discretionary spending . caps to reflect rescissions of
discretionary budget authority; and to eliminate from the PAYGO
scorecard any positive balance that would otherwise have accrued
from applying the item veto to new direct spendmng or tax
beneflts :

This 1is problematlc, ‘especially on the dlscretlonary gide,
because the automatic lowering of spending caps, would make it
~ difficult for the Congress to pay for necessary supplementals
later in the year (or to pay for emergency supps which, although
not requlred to be offset has been the recent pattern)
Suggested 1mprovement in the lockbox mechanlsm f Provide
that the rescinded or canceled amounts be placed in an "emergency
reserve" to be available to offset emergency supplementals and
other emergency legislation. Although such "emergency
legislation" does not legally require offsets, the avallablllty
~ of these emergency reserves might facilitate supplementals and
other emergency legislation when needed.

2. -Time for transmittal of cancellation message: Earlier
‘versions of item veto had given the President 10 days following
enactment of spending/revenue bills to identify items for
cancellation; the Administration had recommended 20 days as a
more realistic time period. This offer, however, requires that
special messages be transmitted "on the same calendar day as
enactment of the law to which the cancellation applies."

. Especially in the case of discretionary appropriations, this
is unrealistic and unworkable. Appropriations legislation often
has to be signed immediately upon presentment to the President in
order to continue wvital government functions; this would leave
no time at all to identify wasteful spending in legislative and .
report language, and to prepare the very detailed findings
required for cancellation messages. For discretionary
appropriations, the language should provide 20 days following
enactment of a bill to prepare cancellation messages (however, it
might be workable to transmit cancellation messages on targeted
tax benefits, on or near the date of enactment, since they would
already be clearly~identified in the law)

If less than 20 days is prov1ded consideration should be -

given to: (1) paring down the extensive findings requ
accompany cancellation messages; and/or (2) permitti
the findings to be transmitted at a later time than t e

)




'cancellatlons If only a few days are provided to revie
the qualifier "to the maximum extent practicable" should
the list of required determinations and findings.

5. Definition of Targeted Tax Benefit: The draft language would
define targeted tax benefit as "any revenue-losing provision
which provides a federal income tax deduction, credit, exclusion
or preference to 100 or fewer beneficiaries" with several

" exceptions; the definition also includes transition rules that
provide spec1al treatment to 10 or fewer taxpayers, with
exceptlons Congress would identify in the statutory language,
provisions falling within this definition -- based upon
determlnatlons made by the JCT. :

The Treasury Department notes that it will be difficult, if
not impossible for anyone to determine the number of persons
affected by any particular tax provision. .This test requires too
much precisiorn and is too easy to avoid or manipulate in the
~drafting process andpby taxpayers. It creates an incentive for
tax benefit provisions to be drafted too broadly.. In addition,
it provides no time limit within whlch this "100 or fewer"
standard must be met. : : .

_ The provisions also fails to delegate any authority to the
President to identify special interest provisions.

A definition of targeted tax benefit closer to the original
Senate definition is preferable -- i.e., causing a revenue loss
~and "having the practical effect of providing more favorable tax.
treatment to a particular taxpayer or limited group of taxpayers
when compared w1th other 81m11arly situated taxpayers

4. Nonseverability: The'draft contains in [brackets] a
nonseverability provision which would invalidate the entire item
veto mechanism if any part of the mechanism -- cancellation of
targeted tax benefits, for example -- were to be found :
~unconstitutional. The statute should be severable, go that --
for example -- cancellation of discretionary budget authority
could contlnue, even if cancellation of direct spending or tax
benefits is successfully challenged.

3. Effective Dates and Sunset: This Act would become effective-
upon enactment of a balanced budget (by 2002), and would sunset
in FY 2002. Authorlty to eliminate wasteful spending and special
interest tax provisions should be provided immediately -- without
delay -- and should be permanent. In addition, in order to be
most effective, the cancellation authority should be made
applicable to unobligated balances from already enacted FY 1996

_appropriations.




ADDITIONAL ISSUES:

o Disapproval bill: is defined as a bill which disapproves ‘&
cancellation associated with a particular spending or revenue-
bill. TIs the 1ntentlon that dlsapproval bxils must reject every
cancellation?

o Identifying congressional districts: The draft would require
that each cancellation message identify "the specific State and
congressional district, if any, affected by the cancellation; and
the total number and dollar value of all cancellations imposed

- during the current session of Congress on the State and

congressional district...." This requirement is unduly

- burdensome and unnecessary unduly burdensome for OMB which will
‘already face the difficult task of carefully vetting each

provision of spending and revenue bills .immediately upon
presentment; and unneCessary because the objective of the
cancellation authority is to eliminate wasteful spending wherever
it may occur, w1thout regard to geographlc dlstrlbutlon

‘o Definition of "item of new dlrect spending": The phrase

"relative to the most recent levels calculated pursuant to
section 251 of the Balanced Budget and Emergency Deficit Control
act of 1985" 1ncorrectly references section 251; should be 257.
Also,. the reference to increasing any "Federal flnanc1al
obllgatlon" has no definitive budget meanlng

o Definition of "cancel": This draft is preferable to earlier
drafts because the term "cancel" is substituted for the
constitutionally problematic term "veto." However, the
definition of "cancel" -- particularly with respect to new direct
spending and targeted tax benefits -- is too vague. We recommend

the following:

" The term "cancel" means-r

. " {(A) with respect to "new direct spendlng," w1thhold1ng
the authority to obllgate the United States pertaining

' thereto, and suspension of legal entitlement to claim any
benefits or payments deriving therefrom; and

' (B) with respect to "targeted tax benefits," the
suspension of legal entitlement to claim any Federal tax -
deduction, credit, exclusion, preference or other tax
‘benefit der1v1ng therefrom

o Disapproval bills: are required to be titled "A bill

disapproval the recommendations submitted by the President on
..... " Use of the term "recommendations" is '
1naccurate,' the special messages are more than mere

recommendations. The term "cancellations" would be m g
appropriate. ' : _ i ; O PY




(for EOP. use only)

o Uses the word "cancel" with respect to direct spendlng and
targeted tax benefits, instead of "veto" which we objected to on
constltutlonal grounds.

o} Inserts "new" before "dlrect spending" in order to clarlfy

o JCT’'s determination of what is a targeted tax benefit would be
-written into law, thereby apparently solving the potential Chadha
problem (earlier version -had limited the President’s authorlty
based solely on determlnatlons made by the JCT)

° o} Latest draft has dropped the Senate prov151on prohibiting the
1nclus1on of non-emergency items in an emergency bill.

o) Deletes the 3~ judge court jud1c1al review mechanism but retains
the requlrement for expedlted consideration.. -
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Tlme llne under latest House . 1tem veto language:

(for EOP usevonly)

(Session Days)

Date of enactment of spending or revenue
bill; President to transmit special messages

on the

same calendar day (31ng1e special message for each

DAY 1
- Act); cancellation is
ag outlined below
DAY 5: _ Disépproval bills,

in House and Senate

7 days following

introduction:
(day 12)

DAY 30:

effective unless disapproved,

'if any must be introduced

‘.Cbmmittees must report disapproval bills

Congressional consideration of the

dlsapproval bill and any conference report thereon must be

completed (conferences may be
the House

and it’s in order 1n the Senate to add

;dlsapprovals)

Track 1:

‘gpending/revenue provisions-
are cancelled unless, w/in

10 calendar days (excluding
Sundays) after the expiration
. of the congressiocnal review
perlod (above), a disapproval
bill is enacted into law

bill

required because it’s in- order in
and Senate to strike specific dlsapprovals,

additional

Track 2:

Iﬁ the case of a veto,

5 session days are provided

for consideration of the

veto message; the 'spending/

revenue provisions are

cancelled unless within 10

calendar days the disapproval
has become law (due to an

override) ,
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Information which .must accompany cancellatlons

(for EOP use only)
Message shall specify-

1. Dollar amount of BA, or 1dent1fy the dlrect spendlng or tax
benefit.

2. Determlnatlon whether the cancellatlon w1ll reduce the budget
deficit.

‘3. Determination that the cancellatlon will not 1mpa1r essentlal
Government functions. »

4, Determination that the cancellatlon w1ll not harm the national
‘1nterest

5. Reasons for the cancellation

6. .To the maximum extent practlcable, the estimated flscal
economic, and budgetary effect

7. All facts circumstances and con81deratlons relatlng to or -
bearing upon the cancellation.

8. To the maximum extent practicable, the'estimated‘effeét of the
cancellation upon the objects, purposes and programs for which
the canceled authorlty was provided.

9. The adjustments that will be made to the discretionary
spending caps or the PAYGO scorecard and an evaluatlon of
' the effects on sequestratlon :

10. The specific project or governmental‘functien cancelled.

11. The specific State and congressional district affected and
the total impact of cancellations during. the current session
on the State and congressional district.
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THE WHITE HOUSE

WASHINGTON
December 5, 1995

MEMORANDUM FOR JACK QUINN
. KATHY WHALEN

FROM: ELENA KAGAN ér’
SUBJECT:  LINE ITEM VETO

OMB's statement on the latest House offer regardlng the line

~item veto is’ generally on target. OLC has reviewed and approved

‘the OMB statement. - In this memo, I describe the most important
of OMB's proposed changes to the House offer, all of which seem
sensrble, ‘and suggest two further minor revrsrons.

It;should be noted first that the House s version of the
line item veto (the "enhanced rescissions" model), which is.
- retained in the House offer, is much superior to the Senate's .
version(the "separate enrollment"” mechanism). The House version
‘essentially allows the President to rescind or suspend part of a
bill he has just signed into law; the Senate version 'splits up a
"bill into many different bills and then prov1des for the
. President to srgn or veto each of them. OLC has opined that the
House version raises fewer constltutlonal dlfflcultles and
creates less. of an admlnlstratlve ‘burden. :

a The most significant concerns, raised by OMB,.relatlng to

- the House offer are as follows.

1. Lockbox language.< The House offer incorporates a Senate .
provision that would require the President to reduce statutory
discretionary spending caps to'reflect presidential rescissions
{the so-called" lockbox prov151on} OMB points out that this

. provision would make supplemental ‘appropriations very difficult.
It prefers a provision (included in the original House bill) that
~would authorize the President to propose reductions in the ’
dlscretlonary caps ThlS seems a . sen51ble proposal

2. . JCT determination of targeted ‘tax beneflts.t 'The House offer

' Aprevrdes that the Joint Committee of Taxation (JCT) ‘will

determine whether a tax provision is a "targeted tax benefit,"
such that the President can suspend it: OMB's statement notes
~that this provision is unconstitutional because Congress cannot

delegate power to one of its own committees. (Congress could:
cure this defect by the relatlvely easy means of incorporating
the JCT's determination in the revenue bill at issue.) OMB

suggests leav1ng this determination to the President. This
solution is obviously preferable on pollcy, as well as
constitutional, bases. t -

3. Use of term "veto." The House offer prov1des that the
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‘Pre31dent may "veto" spending 1tems or tax benefits. OMB
‘'suggests changlng this term to "suspend " The reasoning

constltutlonallty - This is probably,rlght and should be eYxsy to‘
remedy o ' : o .

4. Bmergency spendlng p01nt of order. The House offer accepts a
. Senate provision that prohibits the inclusion of non-emergency
"items in an emergency bill (except for rescissions and reductions
to pay for the emergency provisions) and provides a point of
order against leglslatlon that includes such items.  OMB suggests
removing this provision on the ground that it would impair an
Administration's ability to develop appropriations packages that
~ include both supplemental and emergency spending. Of course,
~such a provision also would prevent Congress from lnsertlng non-
‘emergency items that the President does not want into emergency
leglslatlon. But presumably, the President could use his new -
rescissions power to remove these items anyway The OMB proposal

. thus seems a good one.

. Two further minor changes that should be con51dered are as
follows: : : : ,

1. Remove Sectlon 7(c) This change‘relates to the change #2\
noted above. For some reason, OMB has left in (though amended
slightly) a provision referring to the JCT's views on whether
legislation contains a targeted tax benefit. This provision
should be taken out. We should not want a mechanlsm by whlch the
"JCT issues v1ews contrary to the President's. :

2. Pre51dentlal messages OLC recommends addlng the phrase "to
‘the maximum extent practlcable" to the provision that requires
.the President, in a message to Congress, to list "facts,
circumstances, and considerations” relatlng to a rescission. OLC
says that this amendment. prevents the provision from constituting
an "encroachment on executive authority." OLC itself admits that
“this is only a minor matter. If there is no harm in suggesting
--the change, we should do so; if there-is any harm, we should not.
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December 5, 1995

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

- FROM: ‘ " ELENA KAGAN

SUBJECT:  LINE ITEM VETO MEMO

Another issue has reared its head relating to OMB's .
* statement on the latest line item veto proposal. In a memo to
OMB dated yesterday, OLC urged OMB to propose that new language
be -inserted authorizing the President-to 1lift suspensions of"
direct spendlng and targeted tax benefits. I am attaching this
memo; see pp. 2-4. In brief, OLC is concerned that the
~ suspension power could .be held unconstitutional -on the ground
~that it is tantamount to a power to repeal laws unilaterally; and
for some reason (which does not strike me as intuitively
obvious), OLC believes that a further power to lift suspensions
would mitigate the p0331ble constltutlonal problem. OLC saw a
very recent of the OMB statement that addressed this
issue to OLC's satilsfaction; the language doing so must have been
very recently deleged. (I have a call in to Chuck Konigsberg to
find out why OMB ade this deletion.) OLC now wants the language
relnserted : : ' o :

WA SN
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EXECUTIVE OFFICE OF T
29-Jan-1996 03 :56pm

TO: -~ X R(See Below)

FROM: . Charles S. Konlgsberg
Office of Mgmt and Budget LA

SUBJECT:‘_Follow—up on item veto
\d

SENSITIVE - NOT FOR DISTRIBUTION

TO: Rivlin, Lew, Kieffer, Kountoupes, Damus, = Minarik,
Anderson, Jukes, Blickstein, Murr, Kagan (WH Counsel),
Griffin, Chow, Weinstein (DPC), Angell, Foley, PADs,
Potter (Treasury), Small/Johnsen (Justice), Moran,
Bradshaw, Tyson : '

FROM:  Chuck Konigsberg
- OMB/LA, 395-5069
RE: ' ITEM VETO - ADMINISTRATION LANGUAGE
FYI -- Attached is our line-item veto language, which I’'ve
given to Bob Damus for inclusion in the budget enforcement title
of the January 18 bill. (We haven’t discussed whether to include

this in the budget enforcement title, or as a separate title --
but it probably makes sense  to include .this as a ‘"budget
enforcement™ item .since this will arguably assist = future
Administrations in living within the discretionary caps).

The attached revised draft reflects comments I received
earlier today. Note that the section setting forth. congre551onal
procedures for consideration of .disapproval bills has been
“omitted, on the grounds that we should not be proposing to the
Congress how to structure its own internal procedures. Also, the
sections pertaining to an advisory report by the JCT on targeted
tax benefits, and an annual GAO report have been deleted, on the
same grounds. L S

‘ Finally -- with respect to direct spending and t‘rg - t:ﬂ’;
benefits -- DOJ has appealed the use of the term "can{ely; 2



continue to prefer ‘suspension," on the grounds that suspension
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might be construed as less similar to "repeal," ang therefore
less constitutionally suspect. However, this draft usgs the term
' "cancel," as defined in section 4 of the bill, because ™
understandlng that the Senate has settled on this term, \5_ &
in our interest to provide.input into defining "cancel" -- rather
than contlnulng to insist on "suspend."

‘WORD PERFECT FILE FOLLOWS.
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‘Subtitle - Line-item Veto Authority

- SECTION l.JSHORTfTITLE}
This subtitle may be cited as the "Line Item Veto Act of 1996".
SEC. 2. LINE ITEM VETO. AUTHORITY ‘

(a) IN GENERAL.--Notwithstanding the provisions of part B of
title X of The Congressional Budget and Impoundment Control Act of
1974, .and subject to the prov1s1ons of this section, the President
may rescind in whole or in part any discretionary budget authority
‘provided in an approprlatlon act, cancel any new direct spending, or
cancel any targeted tax benefit whlch is subject to the terms of this Act

if the Pre31dent——

(1) determines that--

(A) such rescission or cancellation would help reduce
the Federal budget deficit;

(B) such rescission or cancellation will not 1mpa1r any
essential Government functions; and

(C) such rescission or cancellatlon will not harm the’
national interest; and :

(2) notifies the Congress of such rescission or cancellation by a
special message not later than twenty calendar days (not including
Sundays) after the date of enactment of an appropriation or
authorization Act providing such budget authority or a revenue or
other Act containing a targeted tax»benefit or new direct spending.

(b) DEFICIT REDUCTION.--In each special message, the President may
. also propose to reduce the appropriate discretionary spending limit set
forth in section 601(a) (2) of the Congressional Budget Act of 13974 by an
amount that does not exceed the total amount of discretionary budget
authority rescinded by that message

] (c) SEPARATE MESSAGES;——(l) The Pre31dent shall submit a separate
special message for eéach appropriation Act, for each authorization Act,
- and for each revenue or other Act under this section.

(2) In the case of any- such special message that message shall
specify-~
" (A) the amount of budget authority which he proposes to be
rescinded, the direct spending to be cancelled, or the targeted
tax benefit to be cancelled; '

(B) any account, department, or establishment of the
Government to which such budget authority is available for
obligation, or which has jurisdiction over the direct spending or
targeted tax benefit affected, and the specific project or
governmental functions 1nvolved,

(C) the reasons why the budget authority should be rescinded,

or the direct spending or targeted tax benefit should be

cancelled;
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(D) to'the maximum extent practlcable, the'estlmated ff
economic, and budgetary effect of the proposed rescission \:
cancellation; and .

(E) to the maximum extent practlcable, all facts, .
circumstances, and considerations relating to or bearing upon the
proposed rescission or cancellation.and the decision to effect the

proposed rescission or cancellation, and the estimated effect of
the proposed rescission or cancellation upon the objects,
purposes, and programs for which the budget authorlty, direct
-spending, or tax benefit is prov1ded

" (d) SPECIAL RULE FOR FISCAL YEAR l996 APPROPRIATION MEASURES.--
Notw1thstand1ng subsect;on {a) (2), 1in the case of any unobligated
discretionary budget authority provided by any appropriation Act for
fiscal year 1996, the President may - rescind all or part of that
" discretionary budget authority under the terms of this Act if the

. President notifies the Congress of such rescission by a special message

‘not later than twenty calendar days (not including Sundays) after the date
of enactment of this Act.

(e) Amendments to the Budget Enforcement Act --

- (1) Section 251(a) (7) of the Balanced Budget and Emergency Deficit
Control Act of 1985 is amended by inserting in the second sentence,
following "within 5 .calendar. days after the enactment of any
discretionary appropriations, " the following: "or following a
special message rescinding any amount of discretionary spending
pursuant to the Line Item Veto Act of 1996 or after a dlsapproval

‘blll relatlng thereto is enacted,".

(2) Sectlon,252(d) of the Balanced Budget and Emergency Def1c1t
Control Act of 1985 is ‘amended- by inserting in the second sentence,
- following "within.5 calendar days after the epactment of any
direct spending or receipts legislation enacted after thé date of
enactment of this section," the following: "or following a
. special message cancelling any new direct spending or targeted tax
benefit pursuant to the Line Item Veto Act of 1996 or after a
. disapproval bill relating thereto is enacted, ".

SEC. 3. LINE ITEM VETO EFFECTIVE UNLESS DISAPPROVED

(a)(l) Discretionary Budget Authority. —-Any amount of dlscretlonary
budget authority rescinded under this Act as set forth in a special
message by the President shall not be made available unless, during the
period described in subsection (b), a disapproval bill making available
all or part of the amount rescinded is enacted into law. e

(2) New Direct Spending and Targeted Tax Benefits.--

(A) Any provision of law which provides new direct spending or
provides a targeted tax benefit which has been cancelled under this
Act, as set forth in a special message by the President, shall take
effect only if a disapproval bill restoring that provision is enacted
into law during the period described in subsection (b).

(B) In the case of a cancellation of a targeted tax benefit, the
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“Internal Revenue Service is authorized and directed to take - |
‘appropriate enforcement actions against individuals or entitiq
seeking to use a targeted tax benefit that has been cancelled.

{b) The period referred to in subseétian (a)'is—-

(1) a congressional review period of twenty calendar days’
of session, beginning on the first calendar day of session after
the date of submission of the special message, during which
. Congress must complete action on the disapproval bill and present such
bill to the President for approval or dlsapproval,

{2) after the perlod provided in paragraph (1}, an
additional ten days (not including Sundays} during which the
President may exercise his authorlty to sign or veto the -
disapproval bill; and

{3) if the President vetoes the dlsapproval bill during the perlod
‘provided in paragraph (2), an additional five calendar days of session
after the date of the wveto, provided for congressional review.

(c) If a special message is transmitted by the President under
this Act and the last session of the Congress adjourns sine die
" before the expiration of the period described in subsection (b), the
rescission or cancellation, as the case may be, shall not take effect. The
message -shall be deemed to have been retransmitted on the first . =
calendar day of session in February of the succeeding Congress and the
review period referred to in subsection (b) (with respect to such message) -
shall run beginning after such first day. ‘ )

SEC. 4. DEFINITIONS.
As used in this Act:

(1) The term "dlrect spendlng" means--— : ’ ‘
. (A) budget authority provided by law other than approprlatlon
Acts;
) {B) entltlement authorlty as defined in sectlopv3( . of the
Congressional Budget and Impoundment Control Act of 1974; and
(C) the foodvstamp program.

(2) (A) Except as otherwise provided in this paragraph, the termm
- "targeted tax benefit" means any revenue-losing tax provision which is
identified by the President as-- -

(i) a provision which provides a Federal tax
deduction, credit, exclusion, or preference to a particular
taxpayer or limited group of taxpayers, or

{ii) a transitional rule or other provision which prov1des
special treatment to a particular taxpayer or limited group of
taxpayers, or any portion of a provision that has substantially
the same effect.

(B} A provision shall be treated as not described in subparagraph
{A){i} if the President determines that-- '
(i) all persons engaged in the same type of act1v1ty receive
the same treatment under the provision,
{ii) all persons owning the same type of property, or issuing
the same type of investment, receive. the same treatment under
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the: prov1s1on, or
. (iii) any dlfference in the treatment of persons 1s baded
‘solely on--

(I) in the case of entities, the size or type of the
entities involved, .
" (II) in the case of 1nd1v1duals, their filing' status,

(ITI) the amount involved, or ) ‘
(IV) a generally-available election made by taxpayers.

(C) A provision shall be treated as not described in subparagraph
(A) (ii) if the President determines that it provides for the retention
of prior law with respect to all binding contracts in existence on the
date of first public notice that a change in law is actively being
considered by a committee of either House of Congress, either House of
Congress, or a conference commlttee B

(D) For purposes of subparagraph (A), a provision is "revenue-
1051ng" when the Secretary of the Treasury determines that the
provision, when compared to the rest of the bill if the provision were
not included, reduces governmental recelpts for any one of the four
‘following periods--

i (1) the first fiscal year for whlch the most recent budget
“has been submitted by the President;

. (2) the fiscal year immediately precedlng the first flscal
‘year for which the most recent budget has been submitted by the
President;

(3) the perlod comprlsed of the first flscal year for which
the most recent budget has been submitted by the President and the
four immediately succeeding fiscal years; or

(4) the period comprised of the five fiscal years 1mmed1ately

succeeding the period described in paragraph (3). '

. (3) The term "disapproval bill" means a bill or joint resolution
which only disapproves,. in whole, a special message transmitted by the
President under this Act, setting forth rescissions of discretionary

- budget authority or cancellations of new direct spendlng or targeted
tax benefits, apd--

(A) which does not,have a preambleé;

(B) (i) in the case of a special message regarding
rescissions, the matter after the enacting clause of which
is as follows: "That Congress disapproves each rescission of
discretionary budget authority of the President as submitted
by the President in a special message on ", the blank
space being filled in with the appropriate date and the
publlc law number to which the message relates; and

(ii) in the case of a special message regarding cancellations
of new direct spending {(and/or targeted tax benefits), the matter
after the enacting clause of which is as follows: "That Congress
disapproves each cancellation of new direct spending (and/or
targeted tax benefits) as submitted by the President in a special
message on ", the blank space being filled in with the

' appropriate date and the public law number to which the message
relates; and

(C) the title of which is as follows: "A bill disapproving
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the recommendations submitted by the President on ")
blank space belng filled in with the date of subm1551on o‘._

message relates.

(4) The term "calendar days of session” shall mean only
those days on which both Houses of Congress are in session.

(5) The term "appropriationuAct" means any general or
special appropriation Act, or any Act. or joint resolution
making supplemental, deficiency, or continuing appropriations.

(6) The term "cancel" means-—- :

: . (A) with respect to "new direct spendlng," withholding the.
authority to obligate the United States pertaining thereto, and
suspension of legal entitlement to claim any beneflts or payments

“deriving therefrom; and

‘ (B) with respect to. "targeted tax beneflts," the suspen51on of
legal entitlement to claim any Federal tax deduction, credit,
exclusion, preference or other tax benefit deriving therefrom.

" SEC. 5. CONGRESSIONAL CONSIDERATION OF DISAPPROVAL BILLS.

[to be inserted by the>Congrese]

SEC. 6. REPORTS OF THE GENERAL ACCOUNTING OFFICE.

. [to be inserted by the Congrese]

SEC. 7. JUDICIAL REVIEW.
(a) EXPEDITED REVIEW.-- L o : ‘

(1) Any Member of Congress may bring an action, in the ‘ . h
United States District Court for the District of Columbia, for . -~
declaratory judgment and injunctive relief on the ground that o
any prov151on of this Act violates the Constitution,

(2) A copy of any complaint in an action brought under
paragraph (1) shall be promptly delivered to the Secretary of
the Senate and the Clerk of the House of Representatives, and
each House of Congress .shall have the rlght to intervene in such
action.

Nothing in this section or in any other law shall infringe upon

the right of the House of Representatives to intervene in an action
brought under paragraph (1) without the nece551ty of adoptlng a
resolution to authorize such 1nterventlon

(b) APPEAL TO SUPREME COURT. ——Notw1thstand1ng any other
provision of law, any order of the United States District Court for
the District of Columbia which is issued pursuant to an action s
brought under paragraph (1) of subsection (a) shall be reviewable by -
appeal directly to the Supréeme Court of the United -States. Any such

appeal shall be taken by.a notice of appeal filed within 10 days
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‘after such order is entered; and the jurlsdlctlonal statement shall\
be filed within 30 days after such order is entered. No stay of an \
order 1issued pursuant to an action brought under paragraph (1)
subsectlon (a) shall be issued by a single Justice of the Supreme

Court.

(c) EXPEDITED CONSIDERATION.--It shall be the duty of the
District Court for the District of Columbia and the Supreme Court of
the United States to advance on the docket and to expedite to the
greatest possible extent the disposition of any matter brought under

subsection (a)

. - {d) SEVERABILITY. --If any provision of this Act, an amendment made
by this Act, or the application of such provision or amendment, is held to
be unconstltutlonal the remainder of this Act, the amendments made by
this Act, and the appllcatlon of the provisions of this Act shall not be
affected thereby . . ‘ :
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"U. S. Department of Justice

. Office of Légal Counsel B

Office of the - , ‘ o Washington, D.C. 20530 -
Assistant Attorney General :

March 28, 1’996

MEMORANDUM FOR JACK M. QUINN.
COUNSEL TO THE PRESIDENT

~ From: Walter Dellinger M S -

Assistant Attorney General
. Re: . Signing Statement for Line Item Veto Legislation

- Tam suggcstmg the followmg language to OMB for conmderatlon for mcluswn in the oy
Prosident’s statement on sxgmng the Line Item Veto Act: e

The carefully deﬁncd cancellation authomy granted by the bill is a practxcal '
and principled means of serving the constitutional balance of powers. The -
modem congressional practice of presenting the President with omnibus
legislation substantially reduces the President’s ability to play the role in the
enactment of laws that the Constitution intended. This legislation is a useful
corrective that returns us closer to'the Founders’ view of a responsmle
Execunve check on legislative excesses.
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THE WHITE HOUSE

WASHINGTON

March 18, 1996

CK QUINN
KATHY WALLMAN

MEMORANDUM FOR

FROM: ELENA KAGAN &&

SUBJECT:- \LINE ITEM VETQ

Republlcan conféerees on the line- item veto have arrived at
an agreement on all but one or two subjects. : The current
Republican strategy. is to add the line-item veto to the debt
ceiling bill in the last week of March. .

Problems we have‘with the agreement are as fellows:

The conferees decided to stick with the lockbox mechanism, .
which requlres a reduction in discretionary spending caps

- (or PAYGO balances) whenever the President strikes a :
spendlng item. This creates a 31gn1f1cant disincentive for
using the authority. Conferees are saying in defense of the
lockbox mechanism that the purpose of the item veto is to
save money -- not to permit a President to shift priorities.

O

o dmsanar 7

-\\\\?3)9 The conferees decided to limit the President's authority to
- - canceling provisions "in whole," rather than "in whole or in:
part." The agreement, however, is supposed to permit the
- authority to apply down to the level of any project
\ - specified in the joint statement of managers, committee
N report, or authorizing legislation. I haven't yet seen the
language effecting this agreement. :

* ° The conferees retained the provisions on targeted tax

© . benefits to which we had objected. The definition of such a

\\ benefit still turns on whether a provision affects fewer '
than 100 beneficiaries. In addition, Congress has sole
power (the President has none) to identify what provisions
satisfy this definition : : '

. The Pre31dent w1ll have up to flve calendar days to submit
cancellations. We had asked for 20 days, but we probably

Vv should count ourselves lucky with five: House conferees had
wanted a provision requiring the President to submit
cancellations on the date of enactment.

. The effective date of the statute is still open, but the
\ likelihood is that the President will not immediately gain
\u veto authority. Some reports say the effective. date will be
1997. Other reports say the effective date will be the

»earlier-of 1997 or enactment of a balanced budget.



V\:‘ON PRE@

2 )
. , | | o /& 07 2\
. f DOJ has a newfound constitutional concern ,about thej - ' 'i'
i statute's definition of "cancellation. The latest{lanjuage ~
talks about cancellation as preventing a provision "\from oy
taking legal force or effect." DOJ would prefer the \phrase %ﬁb
NS N

Oy

,////ﬁ "from having legal force or effect." DOJ thinks that
‘ phrasing suggests a suspension, rather than a stralght ve
and thus will aid the argument for constitutionality. We
have passed on this concern to Republican staff members; we
do not know yet if they will change the language.

LS,

E Note that the non- severablllty prov151on to which we
prev1ously objected has been dropped
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.- MEMORANDUM FOR JACK QUINN

SUBJECT:

THE WHITE HOUSE

WASHINGTON

Marchk18, 1996

KATHY WALLMAN

ELENA KAGAN &Z

¢ LINE ITEM VET

Republican conferees on the line-item veto have arrived at

an agreement on all but one or two subjects. The current
Republican strategy is to add the line-item veto to the debt
celllng bill in the last week of March. ‘

'Problems we have thh the agreement are as follows

. The conferees decided to stlck with the lockbox mechanlsm,'
-which requires a reduction in discretionary spending caps
(or PAYGO balances) ., whenever the President strikes a -
spendlng item. This creates a 51gn1flcant disincentive for
:using the authority. Conferees are saying in defense of the
'lockbox mechanism that the purpose of the item veto is to
save money -- not to permlt a Pre31dent to Shlft prlorltles

The conferees. decided to llmlt the Pres1dent s authorlty to
ancellng provisions "in whole,"” rather than "in whole or . in
part." The agreement, however, is supposed to permit the
authority to apply down to the level of any project
specified in the joint statement of managers, committee
report, or authorizing legislation. I haven't yet seen the
language effectlng this agreement o ‘ o :

The conferees retalned the prov151ons on targeted tax
benefits to which we had objected. . The definition of such-a’
beneflt still turns on whether a provision affects fewer '
than 100 beneficiaries. In addition, Congress has sole
power (the President has none) to identify what provisions
'satlsfy this’ deflnltlon ‘ o

The Pre51dentvwlll have up to five calendar days to submit
cancellations. We had asked for 20 days, but we probably
should count ourselves lucky with five: House confeérees had
wanted .a provision requiring the President to submit
cancellations on the date of enactment.

The effective date of the statute is still open, but the

likelihood is that the President will not immediately gain
veto authority. Some reports say the effective date will be .
1997. Other reports say the effective date will be the

earlier of 1997 or enactment of a balancedlbudget. o




«  DOJ has a newfound constitutional concern about the
statute's definition of "cancellation." The latest
‘talks about cancellation as preventing a provision
taking legal force or effect." DOJ would prefer the
"from having legal force or effect." DOJ thinks that 1%s_
phrasing suggests a suspension, rather than a straight vetd,
and thus will aid the argument for constitutionality. We
have passed on this concern to Republican staff members; we
do not know yet if they will change the language. =

"wa

, Note that the non—sevérability“proviSioﬁ to which. we
previously objected has been dropped.
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'SUBJECT: LINE ITEM VETO

; Republican conferees on the line-item veto have arrived at
"an agreement on ‘all but one or two subjects. The current
Republican strategy is to add the line-item veto to the debt
¢eiling bill in the last week of March.

Problems we havevw;th the’ agreement are as follows:

< | The\conferees decided to stick with the lockbox mechanism,
"which requires a.reduction in discretionary spending caps
~+ (or PAYGO balances) whenever the President strikes a =~
spendlng item. This creates a SLgnlflcant disincentive for
using the authorlty - Conférees are saying in defense of the
lockbox mechanism that the purpose of the item veto is to
save money -- not to permlt a Presxdent to shift priorities.

~

peem——

"H5)- ' The conferees dec1ded to limit the Pre51dent S ‘authority to

canceling provisions "in whole," rather than "in whole or in
part." The agreement, however, is supposed to permit the
_ authority to apply down to the level of any project
N\J specified in the -joint statement of managers,‘committee
report, or authorizing legislation. I haven't yet seen the
-language effectlng thls agreement. " _

- The conferees retained the prov151ons on targeted tax
. benefits to which we had objected. The definition of such a
o \\v. benefit still turns on whether a provision affects fewer.
than. 100 beneficiaries. 1In addition, Congress has sole
power (the President has none) ‘to identify what provisions

'~Satisfy this definition. Ol M #tw v L (?ﬁ/»VII kit

' Yt Peef] ey ¢3n4q¢e¥ P A, st
. - The Pre51dent will . have up to five calendar days to submit /*
© cancellations. We had asked for 20 days, but we probably bees
"\ Should count ourselves lucky with five: House conferees had
wanted a provision requiring the President to submit
'cancellatlons on the date of enactment ,

+ The effectlve date of the statute is Stlll open, but the
\\J likelihood is that the President will not immediately gain
veto authority. Some reports say the effective date will be

A%
s

— Other reports say the effective date will be the <b(“ z¢U
[earlier of 1997for“enactment of a balanced budget.
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DOJ has a newfound constitutional concérn about the
statute’ s deflnltlon of "cancellatlon The latest

taking legal force or effect." DOJ would prefer the phrase

~ "from having legal force or effect." DOJ thinks thatyi N
phrasing suggests a suspensmon, rather than a straight veto, N

- and thus will aid the argument for constitutionality.

have passed on this concern to Republican’ staff members; we

- do not know yet if they Wlll change the language

Note that ‘the non- severablllty prOVlSlOﬂ to whlch we

prevmously objected has been dropped
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THE WHITE HOUSE - o
WASH}NGTON~
March 12, 1996

)M FOR JACK QUINN.
KATHY WALLMAN -

FROM: 'ELENA KAGAN Q[/
SUBJECT : - LINE ITEM VETO UPDATE

. The House made an, offer to the Senate last week on llne item

.veto language. We have heard that Republlcan staff are trylng to

conclude an agreement ASAP

We submitted comments on- the House offer to the Republlcan -
Senate staffers with whom we have been deallng The most '

”1mportant comments are as follows:

1. - We once again objected to so- called "lockbox" language, which
requires a reduction in dlscretlonary spending caps (or PAYGO

"balances) whenever the President strikes a spending item. We

have said that this provision would make it difficult to enact
supplemental approprlatlons later in the year. We have proposed,
as.an alternative, the-creation of an "emergency reserve fund."
When the President strikes a spending item, the amount would be
credited to these accounts; Congress could tap the ‘accounts to

‘pay for emergency supplementals and other emergency legislation.

So far, Senate staff have rejected this suggestlon, they probably

”*w1ll dec1de to malntaln the lockbox mechanlsm

2. ‘We objected to a° prov151on making the Act effectlve only
upon enactment of a seven-year balanced budget and sunsetting the
Act in 2002. We urged Congress to grant 1mmed1ate and permanent

'authorlty to ellmlnate wasteful spendlng

3. We objected to a prov151on requlrlng the President to cancel
a spending item on the very day Congress enacts the leglslatlon.
Earlier versions of the bill gave the President ‘10 days to
identify items for cancellation; the Administration had
recommended 20 days as.a more realistic time frame. The time
frame provided is especially unworkable given the detailed

3f1nd1nqs that must accompany cancellations. We urged that if

less than 20 days is provided, Congress either pare down the
bill's current reporting requirements or permit the President to
1ssue»and transmit the required findings at a later date.

4; We'objected to the way the House offer defines and

identifies targeted tax benefits, which are subject to the
President‘s rescission authority. The House offer defines such a
benefit as "any revenue-losing provision which provides a federal
income tax deduction, credit, exclusion, or preference to 100 or
fewer beneficiaries." The offer further provides that nothing

COPY
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' provision. -'We also proposed that Congress delegate -author¥g

accurately determine the number of persons affected by av‘
the Pre51dent to identify targeted tax benefits on his own.

5. . We objected to a nonseverablllty provmslon, which will

~1nvalldate the ‘entire bill lf any part 1s held unconstltutlonal

. The House offer cures two constltutlonal problems we
previously had raised. First, this version uses the word
"cancel" instead of "veto," as OLC had requested (We do,

"however, think that the definition of "cancel” is too vague.)

Second, this version provides that the JCT's identification of

‘targeted tax benefits be written into law, thus- removing our

complaint that- Congress cannot delegate power ‘to one of its
commlttees. , »
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MEMORANDUM FOR WALTER DELLINGER

FROM: CT '_ KATHLEEN WALLMAN

SUBJECT: : LOBBYING DISCLOSURE ACT AND 501(C)(3) ORGANIZ
DATE: ' FEBRUARY 26 1996

I called you earlier to tell you that I was sending over the attached memorandum. [
thought it would make sense to ask you to read it and then come over to meet and talk with
‘Jack, Steve Neuwirth and me about how to proceed. Are you amenable to this approach‘?

You are welcome, of course, to invite others to join us.

Many thanks.

" cc: Jack Quinn, Steve Neuwirth
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REVISED DRAFT . WASHINGTON

MEMORANDUM FOR JACK QUINN

FROM:

SUBJECT:

 THE WHITE HOUSE

February 26, 1996

. STEVE NEUWIRTH

Proposed DOJ Notice on the Lobbying Disclosure Act

In his memorandum to you of February 21, Walter Dellinger proposes that the Justice
' Department announce that it will interpret the new Lobbying Disclosure Act to exempt all
- 501(c)(3) organizations from the registration and disclosure requirements of the Act.:

As you will recall, the Act as signed by the President Onlky'exempts religious
organizations from the registration and disclosure requirements. The effect of DOJ's action
will be to broaden substantially the category of organizations that will be exempt.

If DOJ takes this action, I believe Republicans in Congress é()uld af_gue:

- 2)

3

_ The President is by execuni)e Jfiat exempting arcategory of ?dbéyzsts’ -
- 301(c)(3) orgamzatzons -- that the Congress purposely chose to include within

the Act's coverage. As you know, many House and Senate Republicans have
expressed particular concern about lobbying by tax exempt organizations that -
receive federal funds The Istook Amendment was just one mamfestanon of
this concern.” R never w

lobbying bill that ex‘em ts all Ol c)(3) or izations

" The President cannot be serious about Iobbymg reform if he is exempting only |
those groups - 501(c)(3)'s -- that, in the view of Republicans, are most likely

to support Democratic policy positions. It does not necessarily follow that the
only way to deal with DOJ's concerns is to exempt all 501(c)(3)'s.. DOJ might

" have been able to exempt all organizations with assets below a certain dollar

amount. Another option -- however unattractive -- would have been simply to
declare the religious exemption invalid. Or DOJ might have announced that it
will not defend the religious exemption if it is challenged in court.

The President is less willing than Congressional Republicans to protect

. religious liberty. Republicans may argue that there is no court precedent which

compels the action DOJ is taking, and that the President simply does not -
believe religious organizations should be exempt. Republicans could argue that
DOJ simply should have stated that it would not defend the religious exemption
in court -- as DOJ stated thh respect to a provision of the Defense
Appropnanons Bill. :
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use taxes. Justices Brennan, Marshall, Stevens, Blackmun and O'Connor all concl
the statute violated the Establishment Clause. In a concurring opinion joined by Justice~
O'Connor, Justice Blackmun wrote that "[a] statutory preference for the dissemination of
religious ideas offends our most basic understandmg of what the Estabhshment Clause is all
about and hence is consututlonally mtolerable '

o It is not clear that the type of economic preference the Court found in Texas Monthly
-- involving an exemption from sales and use taxes.-- would be found by the Court in a case
- involving an exemption from lobbying registration requirements. Indeed, in Corporation of

the Presiding Bishop v. Amos (1987), the Court upheld an exemption, solely for religious
organizations, from Title VII's prohibition of religious discrimination in employment. In that
case, the Court stated: "It cannot be seriously contended that the [exemption for only
religious organizations] impermissibly entangles church and state; the state effectuates a more
‘complete separation of the two and avoids the kind of intrusive mqun'y into rehglous belief
that the Dlstnct Court engaged in this case." ~

In _\L_alg v. Tax Commission (19‘70),‘ the Court upheld a state tax exemption for
religious institutions. While the tax exemption at issue applied to all non-profit corporations,
Chief Justice Burger's majority opinion stated that “[flew concepts are more deeply embedded -
in the fabric of our national life, beginning with pre-Revolutionary colonial times, than for
the government to exercise at the very least this kind of benevolent neutrality toward churches
and religious exercise generally so long as none was favored over others and none suffered
interference.” Indeed, when Justice Scalia (joined by Rehnquist and Kennedy) dissented in
the Texas Monthly case, Justice Scalia stated that Walz expressly rejected the notion that a
~ religious exemption is appropriate only if part of a broader exemption that includes non-
religious groups. Scalia wrote: "The Court's opinion in Walz, however, not only failed to
conduct such an analysis, but . . . explicitly and categorically disavowed reliance upon it."
Scalia added: "Walz is just one of a long line of cases in which we have recognized that the
government may (and sometimes must) accommodate rehglous practices and that it may do so-
without violating the Establishment Clause." Scalia noted that in Sherbert v. Vverner (1963),
the Court held that the Free Exercise Clause "required religious beliefs to be accommodated
by granting religion-specific exemptions from otherwise applicable laws. "

While DOJ's position appears to assume that the majority opinion in Texas Monthly
controls here, there would seem to be enough distinctions and ambiguities in the law that one
could make a legmmate argument that the Court would uphold the exemption for rel1g10us
orgamzatlons in the Lobbying Disclosure Act.
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THE WHITE HOUSE
. WASHINGTON
- December 5, 1995

MEMORANDUM FOR JACK QUINN
‘ KATHY WALLMAN

FROM: - ELENA KAGAN

SUBJECT: . LINE ITEMNETO MEMO

, Another issue has reared 1ts head relatlng to OMB's" ‘ : oo
statement on the latest line item veto proposal. 1In a memo to
OMB dated yesterday, OLC urged OMB to propose that new language
‘be inserted authorizing the President to lift suspensions of
direct spending and targeted tax benefits. I am -attaching this
memo; see pp. 2-4. 1In brief, OLC is concerned that the
suspen51on power could be held unconstitutional on the ground ‘
- that it is tantamount to a power’ to repeal laws unilaterally; and
~ for some reason (which does not strike me as intuitively '
obvious), OLC believes that a further power to lift suspensions
would mitigate the possible constitutiocnal problem. OLC saw a
very recent statement of the OMB statement that .addressed this
- issue to OLC's satisfaction; the language doing so must have been
'very recently deleted. (I have a call in to Chuck Konigsberg to
find out why OMB made thlS deletlon ) OLC now wants the language
reinserted. . ' ‘ : o
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File
Reading file Ret. (Smallm}bzllcam/llvtnnfl
, Daie '

Line Iteh Veto Legislation/House Conference December 4, 19895

To ' : : o From - ;
- Chuck Konxgsberg : \ . Richard Shlffrzn‘}
- Legislative Affalrs - .. Deputy Assistant A .

OMB - o o Attorney General

QLC -

This memcrandum sets forth our comments on (i) the offer that
has been made by the House of Representatives in connection with
the House-Senate conference on line item veto legislation, and (1i1)
the draft OMB letter respondlng to the Housa offer.

- 1. The House conference offer would use the general approach of

. the 1line item veto legislation that passed the House earlier this
year. = This approach would enable the Président, within certein
parameters, to “rescind” all or part of any dollar amount of any
discretionary budget ‘authority after  the  enactment of an
appropriations measure containing that budget authority. As
previously stated in our comments on the House leglslation, we
believe that granting such power to the President would constitute
a permissible delegation of authority. "It is well-established that
- the legislative branch may delegate broad powers to the executive
pbranch, including powers that affect the nation's fisec.' In
addition, the House conference offer, like the legislation passed
by the House, comports with Supreme Court . requ1rements governing

- delegations to the executive, because it sets forth 1ntellig1ble"
standards that serve to guide the exercxse of the delegated pover.?’
Furthermore, the type of rescission authority that would be
“conferred on the President by the House conference offer is not
‘entirely unprecedented, as prior statutes have given the President
some modicum of control over the outlay of appropriated funds.

1 see Lichter v. United States, 334 U. 5. 7az (1943),,gg;;gg

_g ates v, Rggk Rgxél Qo opexrativeg, Inc., 307 U.S. 533 (1939). J.W.
ton & Co., v. United States, 276 U.S. 394 (1928): Field v.
Clark 143 U.S. Y515 (1892) . :

2 see Mistretta v. Upnited States, 488 U.S. 361, 372 (1989).

Specifically, under the House conference offer, the President may
rescind discretionary budget authority only'when.he makes specific
determinations, and only" durlng a limited time period after
‘enactment o©f the approprlatlons measure containing the 'budget
authority. .
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| ‘However, as was the case with the legislation that passed the

In short, the. House conference offer provides th
with a recognizable tool -- a delegation of power
government spending, As such, it stands on far nf
constitutional footing than the novel approach to curbit
that is contained in the line item veto legislation that Y
the Senate. Under that legislation, individual items of\g
in an appropriations bill that has passed both Houses of LR
would be dlsaggreagated from one another, enrolled as separate
bills, and then voted on Hn_glgg by both Houzes. Thereafter, aach
separately enrolled bill would be presented to the President, who
could then veto any of the: separate bills.  In our view, this
procedure raises complex questions under the Presentment Clause of
the Constitution (Article I, section 7 clause 2) that simply are
not posed by the delegation of power to the President in the House
conference offer. Therefore, consistent with the views expressed
in the draft OMB letter, we strongly recommend that conferees adopt
_the approach of the House conference offer, and not opt for the
Senate'ﬂ Feparate enrollment mechanxsm. '

2. The House conference offer also would authorlze the Presxdent
to ~veto” targeted tax benefits contained in a revenue (or other)
_act. The use of the term “veto” raises constitutional concerns..
The Presentment Clause provides that the President only ~can
exercise his "veto” power before a provision becomes. law, i.e.,
when a bill is presented to him for his approval or disapproval.

House, the House conference offer purports to authorize the
~ President to veto targeted tax benefits after they have become law.
Thus, as stated in our comments on the House legislation, we urge
.that the word “veto” not be used in the provision that describes
the power that the President would exercise over targeted tax
. beneflts.3 The draft OMB letter suggests replacing “veto” with
. "suspend.” We support that suggestion, and believe that it would
be .constitutional. The - Supreme Court has -long upheld the
‘constitutionality of. provisions that delegate to the President the
ower to suspend the' operation of particular laws, see Field v.
. Clark, 143 .U.S. 649 (1892), and there are many examples of such
prov151ons in. the U.s. Code today. o ,

The House- conference offer also would enable the President to
"veto” any item of: “"direct spending” (which is distinct from
spending contained in discretionary budget authorlty that - the
President could "rescind”). Here too, the word "suspend” should be
used instead of veto. : ' ' c : '

3. ASsumlng that the term ~"suspension” is used, one
constitutional question remains: 'if a suspension is permanent, it
could be attacked as tantamount to unilateral repeal of laws by the

3 We do not belleve that it is necessary to ellmlnate the word
"veto" from the tltle of the 1egislatlon. :

- 2 -
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‘line item veto legislation that passed the House.* To d

President -~ the same constltutional flaw that we identzf;ed.ln the

potential shoal, we recommend that the OMB letter propose\that the
President be granted the authority to l1ift suspensions of vargeted 4
tax benefits and direct spending. Wwe understand that “such a:5
proposal might prompt concerns that it would allow for the caXies
reinstatement of suspended targeted tax benefits or direct spending
whenever the President sees fit. To¢ address those concernms, the

author;ty to lift suspensions could be restricted.

One p0551b1e restriction would be to-«requlre that any .

‘suspension remain in place for a particular period of time before

it could be lifted (e.g., until the end of the current fiscal vear,

‘or the end of the next fiscal year), In addition, the President
‘could be required to make findingg that certain conditions have

been met in order to 1ift a suspension.’ Flnally,vprocedures could -

4 2 provw:.on in the House legislation stated that any
targated tax benefit "vetced" by the President would be deemed
"repealed.” In our comments on the legislation, we indicated that
the use of the texm "repealed" raised comstitutional concerns,

. becausge it intimated that the President was being given the power

to amend existing law on his own. The grant of such power would
violate the commands of the Presentment Clause, which specifies the

only manner in which federal laws may be made, modified, or
annulled: through passage of a bill by both Houses of Congress;
presentment of the bill to the Presldent, and approval of the bill
by the President (or if the bill is disapproved, passage of a bill
overriding the President's action by 2/3 of the members of both.

" Houses of Congress). This congtitutional problem is eliminated by

the House confersnce offer, which does not include a provigion

' describing the effect of a pres;dentxal veto of targeted tax

beneflts.

5 For example, the President cculd be required tc &etermlne.

(A) that such.actlon.would.advance the national 1ntaresc,~
and that the suspension is no longer necessary to help .
reduce the Federal budget deficit; and  (B) notlfy
Congress of the determination to 1ift the auspens:ton by
a special message specifying, to the maximum extent
- practicable, (1) the reasons and justifications for the
determination to 1lift the suspension; (2) the estimated
figecal, ' economic, and Dbudgetary effect  of the
dEI:ermlnat:.on to 1lift the suspension; and (3) all
actions, circumstances, and considerationsa ralatxng'te or
‘bearing upon the determlnatlon to lift the suspension.

Such a requirement would essentially track provisions in the House
conference offer that cabin the President's discretion to "veto"

. targeted tax beneflts or direct spendzng in the first place. In

S5 -
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. be established whereby the - President’s decision to/Yift a 2%
suspension could be reversed through the enactment of "disgpproval® %
y
2

legislation (or, if the President vetoes such legislation} through

an override by 2/3 of the members of both Houses). THis would
parallel the mechanism in the House conference offer By which
Congress could disapprove (or override) the President's "sitial}ﬁ$
decision to “veto” a targeted tax benefit or direct spandingss

4. Section 4 of the House conference offer defines targeted tax
benefit as any "revenue-losing provision” in a tax (or other) bill,
and that has certain specified characteristics. Under the House
~ conference offer, the task of identifying such provisions would go
- to the congressional Joint Committee on Taxation (JCT). In turn,
the JCT * determinations. would be made in committee reports.
accompanying bills. _ ' . ‘

. Significantly, the House conference offer does not state that
the JCT determinations would be incorporated into bills -- either
directly or indirectly through referencé to a committee report, As
a result, the scope of the President’s "veto” authority would be
established by the JCT alone. 1In short, law would be made by a
committee of Congress in a report, not by Congress as a whole in
legislation. This wviolates the ~[elxplicit and unambiguous
provisions®” of the Constitution that prescribe "a szingle, finely
wrought and exhaustively considered, procedure” by which laws are
‘to be made: bicameral passage by both Houses of Congress followed
by presentment to the President for his approval. INS-v. Chadha,
462 U.S. 919, 945 (1983). See Metropolitan Washington Alrports

Ayth. v, Citizens for the Apatement of Aircraft Noige, 501 U.S. .

252, 275 (1991) (“cCongress may not delegate the power to legislate

~to 'its own agents or to its own Members.").

. The draft OMB letter proposes to charge the President, not the
JCT, with the role of determining which provisions in a bill
constitute targeted tax benefits. Like the House conference offer, -
the letter sets forth specific characteristics that a provision

- would have. to meet in order to be congidered a targeted tax
'beneflt. These characteristics reflect the intelligible standards
‘that are constitutionally required to guide the delegation of power -
to the President to determine what [s a targeted tax benefit,.

any event, a requirement of this sort probably would be necessary
" - in order to ensure that the delegation of authority to 1lift the

suspension gatisfies the constitutiomal rule that delegations

contain intelligible principlés that guide executive action.
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THE WHITE HOUSE
 WASHINGTON .
December 5, 1995

MEMORANDUM FOR JACK QUINN
KATHY WHALEN :

FROM: ELENA KAGAN

" SUBJECT: “LINE ITEM VETO

OMB's: statem atest House offer regarding the line
“item veto is generally on target. OLC has reviewed and approved-
the OMB statement. In this memo, I describe the most- 1mportant
of OMB's proposed changes to the House offer, all of which seem
sensible, and suggest two further mlnor revisions.

, It should be noted first that the House's version of the
line item veto (the "enhanced rescissions"” model), which is-
‘retained in the House offer, is.much superior to the Senate's
version(the "separate enrollment” mechanism).. The House version
essentially allows the President to rescind or suspend part of a
'bill he has just signed into law; the Senate version splits up a .
'bill into many different bills and then provides for the

President to 51gn or veto each of them. -OLC has opined that theﬂ
-House version raises fewer constitutional difficulties and

creates less of- an admlnlstratlve burden.

. ‘The most 31gn1flcant concerns, ralsed by OMB, relatlng to
the House offer are as follows.

l. Lockbox language. The House offer 1ncorporates a Senate
provision that would require the President to reduce statutory
discretionary spending caps to reflect presidential rescissions
 (the so-called- lockbox provision). OMB points out that this
provision would make supplemental appropriations very difficult.
It prefers a provision (included in the original House bill) that
would authorize the President to propose reductions in the
dlscretlonary caps. This seems a sensible proposal.

2. JCT determination of targeted tax benefits. The House offer
' provides that the Joint Committee of Taxation (JCT) will
determine whether.a tax provision is a "targeted tax benefit,”
such that the President can suspend it. OMB's statement notes
that this provision is unconstitutional because Congress cannot

delegate power to one of its own committees. (Congress could
cure this defect by the relatlvely easy means of incorporating
the JCT's determination in the revenue bill at issue.} OMB

suggests leaving this determination to the President.. This
'solution is obviously preferable on policy, as well as
constitutional, bases. « )

3.' Use of term "veto.” The House offer prov1des that the
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‘constltutlonallty hls is probably rlght and should be| easy to
remedy. |

‘items in an emergency bill (except for rescissions and reductlons‘
to pay for the emergency prOVlSlonS) and provides a point of
order against leglslatlon that includes such-items. OMB suggests
removing this provision on the ground that it would impair an
"Administration's ability to develop approprlatlons packages that
include both supplemental and emergency spending. ' Of course,
such a provision also would prevent Congress from inserting non-
emergency items that the President does .not want into emergency
leglslatlon But presumably, the President could use his new
rescissions power to remove these items anyway. The.OMB proposal
thus .seems a good one. : o

Two further minor changes that should be con51dered are as
follows :

1. Remove Sectlon 7(c) ThlS change relates to the change $#2
noted above. For some reason, OMB has ‘left in (though amended |
slightly) a provision referring to the JCT's views on whether
legislation contains a targeted tax benefit. This provision
should be taken out.  We should not want a mechanism by which the
eJCT issues views’ contrary to: ‘the Pr851dent 5, :

2. Pre51dent1al messages. OLC recommends addlng the phrase "to
the maximum extent practicable" to the provision :that requires
the President, in a message to Congress, to list "facts,
circumstances, and considerations" relatlng to a rescission. OLC
says that this amendment prevents the provision ‘from constituting
‘an "encroachment on. executive authority.” . OLC itself admits that.
" this is only a minor matter. If there is no harm in suggesting .
the change, we should do’ so, 1f there is any harm, we should not.
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