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IN THE UNI~ED STATES DISTRICT COURT 
FOR tHE DISTRICT. OF COLUMBIA 

Pla1nt1tfs, 

) 
) 
) 

v. 
l 
) Civil Act.ion .NO. ~·1-vOli::.. ('l'PC) 

l:'l~ANK.L,.LN lJ. X.A.LN.':;::;, .Uirect.or, 
Of!ice of Management and 
Budget:, et ad,.. , 

uefeno.ants. 

) 
) 
) 
) . 

. ) 
) 

·----·----------------) 
MEMORM'lJUM OF POINTS AND AUTHORITIES IN OPPOSITION 

TO PLAJNTH,FS' MOTION FOR SlJ"MMARY JUDGMENT ~.w."lD 
JN_ }~VJ..P.Q.RT_ .. 9_:t_ DEFENDANTS' MOTIQN FOR SUMMAR.'f ... J:,ZDGMENT 

IN'l'RODUC'TION 

On April 9, 1996, the President approved the Line Item ·"reto 

Act. Pub. L. No. 104-130, 110 Stat. 1200, to be codified at 2 

U.S.C. 681 note, .691, et seg:. 'l'he Act a~ends title X of the 

Congressional Budget and Impoundment Control Act of 1974 {2 

U.S.C. 681 g:_t f!.~~q.); which authorizes the President to propcse a 

":r:escLssi.on 11 of budqet authority 1 but gives the proposal. no 

effect: unless it becomes law by. Act of Congress within45 days; 

The id.ne Item Veto Act, adoptinq 11 enhanced rescission, 11 

autho:rizes the President to ncancel in \\}'hole" 1 within five days 

oE their enactment by Congress, any "dollar amount qf · 

tliscretionary budget authority,n any "item of new· direct 

R[•P-nning," and any "limited tax benefit," under specified terms 

and con~i~inns. The cancellation is efferitive unless disapproved 

Contrary to p1aintiffA 1 prin~j~al contention, the Line Item 

VQto Act does not authori~R .~hR PrA~ident to take action which 
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~iolates Article I, §7, cl; 2 (the "Presentment Claus~'') o 

Co~Etit~tion; The Act does cot permit the 

·rep~al any laws. Instead, the Act permits the President to 

cancel only designated dollar amounts, items 1 and limited tax 

benefits contained in future spending and tax laws that have bee~ 

passed by both Houses of Congress, and 'presented to and approved 

by the P~esident 1 in accordance with the Presentment Clause. Nor 

does ~he Act p~rrnit the President to revise or repeal any laWs. 

Ratber 
1 

the Act makes permissive and n~t n1andatory 1 at lec:.st for 

a five-day period, the expenditure of designated funds or th-2 

grant of~designated tax benefits contained in duly enacted 

spending· and tax laws, and delegates to the Presidont authority,. 

in the execution of those laws, to detennir.e whether the funds 

should be sperit or the benefit~ should be qranted. 

There is no con~titutional principle that says Congress nust 

wa..:ndCJ.te spending in· sppropriation laws. ·)n. the contrary, tbe 

cou:r:ts repeatedly have held that the qu:estion of whether spendinq 

is ·mandatoiy or permissive --" that is, did Congress appropriate 

f..,nd~ th;::~_t. rrtR~.t. be spent or ~ be spent -- is one of legislative 

intent ;:mrl ~t"nt.ut.ory ~onf!truction. E.....g., Trajn v . .CJ.t.Y.-.9.-L.JJe.~ 

y.;.,~~-' 420TJ.S. ?,~, 41 (1q7S); D~C"'..a.tJ,l.:CV. Paulc5ing, 39 U.S.-(12 

P>7;t.) 497, 516 (1F<40); .~t"Nt-~_1-liqhwzy ___ .k.QIJJU'n of Mi.as.Q..u.ri v. Vol:Qe, 

4'79 F.2d 10~9. 1109 (8th Cir. 1CJ'7~): N<8t.'l r.oum;:,·i.l .... ol._COilli.'lL... 

~S1~1.!;,,<?:.l._He~1t:h~9..§.BJ~.I!?.:t-:.l1!_.__inc. v·_ WP,iJ]hP.rgP.r, 1!11. F. S~.lpp. 897, 900-

9Cl (D.D.C. 1973). In grantina d\srrPtinn ~n th~ Presid~nt to 

determine whather to spend permi~siv~ apprnpri~~innR nr grant 
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) 

permissive tax benefits, Congress is constrained only by 

flexible 1:-equ:i..rements of the delegation doctrine. 

Congress' vesting of cancellation authority in 

under the Line Item Veto ACt fully satisfies the test for 

permissible delegatibns articulated by the Supreme Court~ 

MJ_et_~j::t~ v. United States, 488 U.S. 361 (1989). In the Act, 

Congress has provided intelligible princ:lples to guide the 

President in the exercise of this c~ncellation autho~ity while 

retai~ing its legislative prerog~tives. Therefore, the 

delegation of authority under. the Act is sirrii.l.3.r to qther 

delegations which ha.ve been sustained by the Supreme Co'-lrt 

withou~ exception over the past 60 years. 

:-.1oreover, the Line Item Vsto Act does not violate the 

principle of ~eparation of powers. The Act is the logical 

outgrowth of executive action, congressional legislation, a.nd 

court i·ulings spanning nearly two centuries, which have created a 

~ystem of interdependent and shared responsibilities between th~ 

two political branches of government on· the matter·of controlling 

federal spendinq. Placed in historical context, the Act ii 

evolutionary, not revolutionary, and it does not impermissibly 

transfer the "power of the purse" to the President. 

STATEMENT 

'T'hF. 1.:i.ne Item Veto Act was enacted against a backqro\lnd of 

evo 1 vi ng ~nnperation and interdependence between the Leqislati "·e 

~nd Ex~cur~v~ BrAnches on the matter of controllinq federal 
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. sp8nding. The relationship between the two political .br 

this matter has been in flux from the e~rliest days of 

Republ i.e. It has beeri made manife~t through executive 

congressional legislation, and it ha~ been influenced and 

affected by decisions of the Judicial B~anch . 

. 1. 19th cen_tl)ry exog_:J:;,iEn£.§. Presidents, at least since 

Thomas Jefferson, have asserted that the Executive Branch has 

s6me discretion to control the exp~ndit~re of fund~ arpropriated 

by Congress. S. Rep. No. 104-9, at 2 (1995). In 1603, President 

Jefferson made the first sigr~ificant 11 impoundment '1 of 

appropriated funds by ·refusi~q to scend $50,000 appropriated by 

Congress for the ope.ration of gun boats on the Missi.s~ippi River 

because he thought t.heir use was unnecessary. I d., at 2-3; see 

Nile Stanton, Historv. and Pra..ctice of E:x.;:;:cut.ive Jrnpour,dment of 

1.\.I~:PJ;OP~iated Fund.s. 53 Neb. L. R~v. ::;_ .. ["Executive Impoundx,ent.l!] . 

In 1838, the Supreme Court decided Kglidg~l v. UnLt2~_Skat~ 

fl.JS,.X.~l .... S.t:.o.Kea. 37 u.s. (12 Pet.) 524 (1838). hC'Jldin9 that the 

Pn·~~:i dP.:nt could not refuse to make a pa.ym-::nt mandated by Act of 

CnngrPRA nn ~ ~nntr~~t fnr th~ ~elivery of mail. But two y~ar~ 

f h
' . ' l . b . . . - 1 . o. t e Navy to pay a c a~m _ased on a c0nar~3SJOn81 ~~so u~1on. 

duty impo~ed by Congress there was 11 merely ministerial,~ while 

the duty imposed by Consress: in the c?..se befo:::e it 11 required the 

c:Kctcice of ju0.gmEmt and discretion." 39 rr.s. at 5~6. · 

- 4 -

COPY 



In 1S76, President Grant notified Congress· that he 

intend to spend tte full amount appropriated for harbor 

improvements, .because they were of a private or l·:':lcal inter-est 

rather than irt ihe nati6nal interest. S. Rep. No. 104-9, at 3. 

Congress did not challenge President Gran';:' s impoundll'.ent. Id. 

Inthe. years following P:r-esident Grant's action, Attorneys 

General stated in formal opinions that, in addition to statutory 

languoge, congressional intent ha.d to be cons ide red in 

dete:cmin:Lng whether Congress was mandating an expendi tu~e of 

funds or simply permitting the P:r·esid.ent ':-c spend them. J_q. 

2. f.i?-.;t;J.,.JC .~QJ;..h .... c;gnt_y.r:Y..,_.~jop'me[lt§! • · Cong:ce.ss delegated a 

mE.~asure of budgetary and fiscal discretion: to the President in 

the Anti-Deficiency Acts of 1905 and 1906. Act of Feb. 27,_ 1906, 

ch. 510, §3, 34 Stat. •. 48; Act of March 3, 1905, ch, 1484, §4, 33 

Stat. 1.'257 .. In addition to requiring the "apportionment:'' of 

annu·al appropriations. to avoid the need for supplemental 

appropriations later in the fiscal year, tnese Acts allowed the 

P~esid~nt to waive spending appropriated funds in the eVent of 

., f!:ort.~ extraordinary eme.rgency or unusual circumstances wl'.ich 

8~,,~ nn~ h~ ~nt1~ip~ted at the time of making stich 

ap!:iort iomnP.nt 11 Ar.r. ·nf l"P.h _ ?.'7, 1 go11, s11pra. 

In 1921, Ccmaress est8bl.:ish~?n Fl n::~tieinr:~l "h,·JcigP.t. ,:;y~r.~m in 

the Budget and Ac~ountina A~t of 19?1, r.h. 1R, 4?. Rt'.rit. ?0, 

rep~aled by Pub. L. No. 97-259, 96 Stat. 877 (1 ::187.). Tn SP.ct1nn 

201 of the Act, Congress established the Bureau of the Budaet 

(now the Office of Management and Budget) , and l::.·equired the. 
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. Preoident to submit a budget to Congress annually for 

consideration and approval.t In keeping ~ith its constitu 

role to make the laws, Congr~ss retained authority to enact·r-!'1-=---

appropriations. Id. However, by this Act Ccng:tess shared 

responsibility fot budget preparation with the President. 

President Roosevelt used the waiver authority provided by · 

the Anti-Deficiency Acts during the Depression and World War II. 

S. Rep. No. 104-9, at 3. He also impounded funds for flood 

control projects, whl.ch evoked a legislative resp-:mse from 

Con.g·.cess in 1943 to prohibit any agency or official (except the 

Cornmissioner of Pu.blic Roads) from imp::><.:nd1pg fur.ds S:pp:::·op:r·iated 

for highwayconstructior... Iq. 

3. 1h~ .. 9.\T\~DQ.s;.?i Ant~-Defi.ciency_.A~t. I::-1 1950, Congress 

amended the Anti-Deficiency Act to provide the President l1mited 

statutory authority to establish ·•reserves'' (that is, to withhold 

appxcipriated funds) "to provide for contingencies, or to effect 

savi nqs whenever savinqs are made possible by or th:r:ouqh chanqes 

in requirements, greater efficiency of opsrations, or other 

developments subsequent to the· date [of a:?propriation] ." General 

A.p~n:opriati~n Act of 1951, ch. 896, §1211(c) (2), 64 Stat. 595, 

7€15 (current version at 31 U.S.C. 1512(c) (1)) . 2 The amen:iments 

also authorized the Executive Branch to "recommend the 

_ ........ -.. ·-·-·--····· --·-··-"'·" ............. ~~~ ... ·-
1 PrARAntly, 31 IJ.S.C. 1105 contains a similar requirement 

for submission of an executive budget proposal. 

2 Cor:gress deleted the 11 other development~" language in 
J.9'74.. Congr~ssional Budget c:mo 'Tmpnnnc1mf~nt. r.ont:ro1 Ar:t of 1974, 
Pu.b. r,J. No. 93-344, §1002, es stat. 332, 3~7, 1002. 
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resciss:ion 11 of any reserves 11 not * * * required to carry 

purposes of· the app:::.Aopriation concerned," Id., 64 

(current version at 31 U.S, C. 1512 (c) (2)) . 

The enictment of thesa amendments provided the Executive 

Brar:.ch with its .first express statutory impoundmr::mt authority. 

g.§.Gyt;!.v§l Im.J?.o1!Jl..dm~_l}t 1 at· 11; Cathy S .. Neuren, Note, Addrg .. ssing 

th.sL_Resur_ger1ce o_f Presidential Budget making !nitta t:i.::i.~_:_8 

P.X92P...§.§_L1;.o Refor!n t.he · Impoundment ~.2.Ut-.!'.9..1_}.c_1;_Q;f_1.974 I 63 Tex. 

1,. Rev. 693, 699 (J.984) . 

. 4. Impound:nents in the 1970s. President Nixon's extens:-ve 

use of impoundment during the early 1970s gave rise to a flurry 

of litigation and legislation .. See City of liJ'ew H_qven v. IJ.iit§..g 

§.t.~.t-~&, 634 F. Supp. ~449, 1454-1455 (D.D.C. 1986) 1 ,9,Jf~g; .809 

F.2d 900. {D.C. Ci.r. 1987). Numerous lawsuits were filed in which 

plaintiffs challenged Executive Branch action withholdinq funds 

appropriated by Conqress for reasons of economic policy.
3 

The 

courts in these cases qenerally framed the issue as one cf 

statutory construction and ex.amined the lanquaqe of the 

·-~• .. •·•- ·-·- ••• •• or.Ao ,.,.,,-u.,....,..,._ .. ,..~,..,, __ 

3 Several district courts that addressed the extent of the 
P:r·esident's constitutional authority to impound funds 
appropriated by Congress generally held that the President 11ad no 
Hi.nherent n impoundment power I t_._g .• !3uadarnuz v. Ash, 368 F. 
Supp. 1233, 1243 (D.D.C. 1973); Local 2677, AFGE v. Phillips, 358 
'P'. Ropp. 60, 77 (D.D.C. 1973). However, it v1as t:;lain that the 
coristitutional inquiry for those courts was whether the President 
r!ntl"t c1 ~r~l·. t"!0nt'.rary to tr.e legislative will of Congress. .See 
Loca1_~7_7_, AFGE v. Philli.ps, suora, 358 F. supp. at 77 ("if the 
p6w;r soucrht heYe. Wf?\l"'A f(')m')t! vnl i.rl 1 no barrier would remai:-"' to· 
the executive ignoring any and all Congressional 
authorizations, 11 ) They di.r.1 nnt-.' r111 ~ whE'!t.h~r nn express 
delegation of impolindment au~hority would violate the 
Constitution. $~ Ycunqstown .c;;hF.1Pt · ~ "rnhP. (:(). v. S;::;wy~r, s;;up:ci'l, 
343 U.S. at 635-636 (Jackson, J., concurring). 
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particular legislation in questioh to determine whether 

had provided the President with discretion to delay or wit hold 

appropriations. Most of th~ courts addressing presidential 

impounr3.ments found that there was no such discretion in those· 

cases. See Ci t.y of New Haver.:. v-. r;ni ted States, snpra I 634 F. 

Supp. at 1454 n. 6 (citing cases}. 

Fer example I in ~tat:;,!~Lltl.ghwa~Q]lffi t n __ 9.l... Mi!?f!OUri v. Volpe I 

479 F.2d 1099 (8th Cir. 1973}, the Eighth Circuit ~xareiried 

· w:hethe.r: the Secretary of TranspoJ::·tation had discret.ior. to defer 

authority to obligate highway funds previously apportioned t6 the 

Stc.t..e of Missouri under the Federal Ai:i-Hi.<;rbvyay Act of 1956. 

n fA1ss~ming the propo~ition to be true ~ * * that a general 
. . . 

approp:riatioi-. act is deemed permissive. in r:.ature as far as it 

constitutEs a nandate to expend funds, 11 the Eighth Circuit ~tiled 

r.hi=lt. "m•ly ;.=m analysis of the st?.':ute its~lf can dictat:.e the 

1:::it-ltl1r1~ nf t.hA. questioned discretion.'! 479 F.2d at 1109. 

Thereforp,' t.hP. Ri ghr.h ~i. r~\lit said that II rt 1 he :un.damental issue 

is wheth~r th~ Rp~r~~~ry pnRR~R~~s direct or implied authcrity.to 

funde a~e mad~ available was limited to certai~ prngr~m ~P1~t-R~ 

::;tatutory crit.eria. Id. , at 1113- J.J.l4 &: n. 1. f). 

Simil;:J.rly, in T:rain v. City cf ~e~Q1'k, 420 U.S.' 3S (19771), 

the question before the Supreme Court was whether the 

' 1 ' ~ -.Adn1ir.istrator of t.bc Env::..ronment.a Protect~on Agen~y 
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to states less than the entire amount of funds authorize 

approp~iated by the Federal ~ater Pollution Control Act 

Amendments of 1972. The Supreme Court said the question 

on 1ithe p:r·oper construction of Act, 11 420 U.S .. at 41. and after 

examining the relevant lanq.1aqe and legislative history, it 

concluded that Congress intended to mandate ~llotment to the 

states of the full amount authorized to be appropriated. 

_ 5. .J'bg __ _l.mppundment Control Act.. In response to President 

Nixon's. impoundment actions, Congress, in 1974, enacted the 

Itn.pC!undment Control Act [ 1' ICA 11 ) , title X of the Cor.g:-essional 

Bud<;:et a.nd Impoun.dment Cont:r-ol Act of 1974, P\.lb. L. N'o. 93-3~4, 

88 Stat. 332. to 11 mark the limits of Congressional and ' . 

Presidential power in the mat.ter of in•pmmr=Jm~nt.~. 11 .Cili ... ..o.i._NP~ · 

rP:c:n<Jn.i ZP.F: t·wc'l typPFi nf i mpn1m(lment: 11 deferral'' and 11 rescission. n 

~ flpfp.rr::l l 1 R "wi t.hh()l ni T1Q' O'r' OP.l ::.y5. rt(} tbe ob1 iaat i.on or 

a<>xpenC!i.turP. of h.H3ae.t a1~1thority (whethe-r by e!btablishing reserves 

or othP.rwise) provided for prbj~cts or activities» or "any other 

type cf Executive action or inaction which effectively precludes 

th9 ob1iga.tion or expenditure of budget authority * * * 11 
.2 

u.s.c. GB2 (1). Defer::t:·als ar& pe:nnissible only {1) for 

contingencie~, (~) to effect savings achieved through changes or 

efficiency, or (3) as specifically pr'?vided by law. 2 u.s.c. 

GS4(b). The ICh ~uthori~eo the Preoident and officerc of the 

Executive Bro.nch to propo:Jc a. dcfcrro.l. by tro.n:Jmitti::)g a :Jpccial 

message to both nous~s·o£ .Cong~esa ~oritairiing statutorily 
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specified ihformation regarding the deferral. 2. U.S.C. 

A deferral becomes effective upon transmission of the sp cial . \ 
"\ 

message, but it may not extend beyond the end of the fisc~'· 

dur·ing which the special meseage was transmitted. Id. 4 

A resciss~on is tha cancellation of budget authority. 2 

G.S.C. 682{3). Under the ICA, the President may propcse a 

rescission of o.ll 0:;::" part of any budget authority whenever the 

President det~rmines that it "will not be required to carry out 

the full ob1ectives o:c sccpe of proqratns fer which i~ is provided 

or that such budqet authority should be rescinded for fiscal 

policv or other reasons*** . 11 ,2 u.s.c. 683(a). The ICA 

authorizes the President to propose a rescission by :ransm~tting . 

a special_message to both Houses of Congress containing 

~tatutotily specified informatiort regarding the rescission~ Id. 

However. under the ICA the amount pr9posed to be res;::indedmust 

be made available 1or obligation uriless, within 45 days after the 

- ~· .... ~.. ........ ... - -· ·---------
4 As originally enacted, the ICA provided that a proposed 

deferral was automat ic<tlly ~?ffect i ve unl F?RR P:i t.hP:r HrmRP. nf 
Copg.cess passed an 1' impoundment resolution'' disapproving the 
d::>f~rral. 88 Stat. at 3~5 .. Sltb.ger.;ruently, in.] ight of TN,q v. 
Ch?Aba; 462 U.S. 919 (1983"), the one-House veto provision was 
held unconstitutional. Cit¥ of Ne~Haven v. Pier~e, 809 F.2d 900 
(D.C. Cir. 1987}. In response, Congress amended the ICA to 
eliminate the legislativ~ ~Gto provision. Pub~L. 100-119, Title 
II, § 206(a), Sept. 29, ~987, 101 Stat. 785. Cong=ess did not 
rc~Qin o formal check on defgrrale, but it ~uthorized the 
Comptroller General" to bring a civil action to re:quire -that. 
b'Jdgct a.uthor·ity be made av3ilable for obl:.gaticn whenev""r that 
is mandated by law. 2 U.S.C. 687. 
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special message has been tr~ns~itted, Corigress 

rescinding all or part of the amount prcposed~ 2 

B. The Line Item Veto Act 

Under the Line Item Veto Act, the President is authorized, 

with respect to a;ny bill or joint resolution signed into law 

pursua.nt to Article I, section 7 1 to n cancel in whole'' any 

"dollar amount oE discretior!ary budget authority," any •iitem of 

new direct spending," or any "limited tax benefit,~ ~s those 

terms are defi-ned in the Act, if the President determines that 

th~ ~cancellation" will "reduce the Federal budget deficit,
11 

~not 

impair any essential Government functions," and "not harm the 

nati.o:'l.al interest." 2 U.S. C. 691 (a) . In identifying dollar 

ar:~ounts, items, and benefits for cimcellation 1 the President must 

consider the legislative history and purposes of the law 

contai.ninq those dollar amounts/ itemsj or -benefits, any specific 

:..----·-·-·-·- .. · . ._. -.. --... ' ................... --
5 Congressional efforts to reform the budget process 

c9ntinued after passage of the !CA. In 1985, Congress enacted 
t~e B~lanced Budget ~nd Emergency Deficit Control Act, Pub. L. 
l.:ro. 99-:- 17i, 99 Stat. 1038, which required automatic reductions in 
certain expenditures if th~ federal deficit exceeded statutory 
maximum deficit amounts,_ and required _the President to issue a 
!=H~q:ue13l:ration order mandating· the reductions. In Bov.rsher v. 
Syil~r, 476 U.S. 714 (1986), the Supreme Court held 
~l'(l~<;ln~titutional the provisions of that Act .which vested certain 
execl1.tive responsibilities for the sequestration process i the 
~~rnr,r.r()ll.f\r Gene:r:al, a legislative o!ficer I · Subsequently, 
Congi.·ess an:ended the Act to assign most of those responsibilities 
to thP- Offi ~P. t1f Management and Budget. Balanced Budget and 
Err.e:.t:g~ncy Deficit Control Reaffirmation Act 1 Pub. L. No. lOG -119 r 
101 Stat. l'?-'30-1i4C:. .. Tn t.h~ HlH~ge.t Enforcement Act, title Xiii 
of the Ornnibus Budget Reconciliation ~.ct of l99D I P"ub. L I No. 
lOl-509, 104 S~at. l~BB-1S71, C()ngrA~R r~p]B~~d the syst~m of 
maxim~Hn deficit amounl.:s with caps on discretionary spending and a 
pay-as wyoU-CJO requir:€'tl\P.t'lt f0Y:" 0 i Y'F>.r.t PpP.nci ~ ng rl.T'lti rP.'JP.n1H~ 
pro_vi.sions. 
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sources of information to which the law makes reference, 

definitions in the Line Item Veto Act. 2 U.S.C. 59l(t). 

The Act also d'irects t~e congressional Joint Comrr~i ttee on 

Taxaticn to identify limited tax ben~fits contain~d in bills and 

joint resolutions, and provides that those bills ar1d joint 

resolutions may include a separate section prohibiting the 

application of the A.ct to any provisions but those specifically 

enumerated in the separate -section and. identified by the ._!oint 

Co:nmittee as limited tax benefits. 2 U.S. C. 691 f (a) , (b) . The 

., President must comply with the restrictions in those separate 

sectior .. s
1 

if any, in exercising the authority to cancel linited 

,tax be·oefits. 2 U.S'.C. 69l.f(c). 

The President ,must notify Cbngress of ~ cancellation by 

trans~it~in~ a "special message" within five,calendar days after 

e:r.actmEmt of the law to which the cancellation appliea. 2 U.S. C. 

691(a) _ The Act ipecifies the contents bf th~ special message, 

and requires that it shall be printed in the Federal Register in 

the first issue published after it is transmitted to Conqress. 

2 u.S. C. 69la. Th~ cancellation takes effect. upon Conq:cess' 

Y~ceipt of the special message, and. in the cc.se of a 

~~n~~llation of discretionary budget authority, results in the 

A1mn1 t-.nn~0ns reduction of the dollar amount of the :relevant 

Eq.)p:::·opri rit inn_ ?. '(J _S.C. 69lb. rrhe cancellation operateS tO 

rGs~ind any dollar arnm~t nf discietionary budget authority or 

prevent items of n~w ~~r~~t R~~nd~ng or limited tax benefit~ from 

having lagal force or effA8t- ? tT.~_c_ 6~1e(4). Beth the Office 
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of Management and Budget and the Congr~psional Budget 

make designated revisions in budget es'cimates and reports 

cancellatibn becoffies effective; 2 U.S.C. 69ic. 

Under the Lir.e Item Veto Act, e:;wh special messaqe 

tr:ar,smitted by the President· is referred to the appropriate 

con9ressional committees. During. a review period of 30 days 

following Congress' receipt of the special messaqe,. Members of. 

Cong-:cess may introduce, and Conq:r·ess may consider, a 
11 
disapp:r-..:..wal 

bill" under a schedule and procedures gpelled out ih the Act. 2. 

u.s.c. 69ld. A disapproval bill is a bill or ioint resolution 

vlhich disapproves one or more cancellations. 2 u.s.c. 691e(6}. 

If a disapproval b:i.ll is enacted into law, then all c.:mcellatio:JS 

disapp~oved in that law are null and void. 2 U.S. C. 69lb{a). 

The Act does not confer authority on the President to canceJ. Rny 

c1c;1 1 nr i'in1otmt-. of r'liscr~t:i .. o:nary budg~t a1Jthm~it:y, it.e:m of nP.w 

OlRFlfl[lrC"lVi11 hi1.1. ?. n.R.C.. (!i<H(~). 

It expires on January 1, 200S. ?. u.~.r.. F=;~1 r.ntP.. 

ARGuMENT 

I. THE LINE ITEM VETO ACT DOES NOT AUI'HORI ZE 
A VIOLATION OF THE PRESENTMENT CLAUSE-­
FUTURE SPENDING AND TAX BtLL9 WILL BE 
PRESENTED. TO AJID APPROVED OR VETOED BY _ 
THE PRESIDENT IN ACCORDANCE WITH 'l:::.IE CLAUSE 

In the w~ke of the Line Item Veto Ac~, lawg containing 

doll:o.r a.!'ftounto of diocrction3.ry budget authority, items of new. 

direct spending, and limited tQX beriefi~e will b~ pa~sed by bath 
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Eouse9 o£ Congress, and presented to the President for 

or return, just as they always have b~en. We agree with 

plaintiffs_that, under the Presentment Clause,. 

si:;rn or veto the 11 whcle bill, 11 11 in toto. 11 See Plaintiffs' 

!11emorandum in Opposition to Defendants' Motion to Disrr.iss and in 

Support of Plaintiffs' Mot ion for _summary Judgment [ 11 Pl. Memo 11 L 

pp. 28-32. If the President signs it, the bill becomes law e,nd 

the Preiident must faithfully execute it. 

wr:.at is new about the Line Item Veto Act is that, in effect, 

dollar amcunts of disc~eiion~ry budqet authority, items cf new 

direct ~pending, and limited.tax benefits permissive and not 

m:,:-,nd.~tory -- at least -for a. five-day period. The Act does this 

by conferring discretion upon the President not to spend 

appropriations or to grant limited tax benefits. In ether words, 

Congr~ss ~as deleg~ted ~uthority tc the President, in the 

F>in==>r.llt" i ei-:i nf ch1l.y P-nncted future spending and tax laws, to 

dete:n11in;:> whPt-.hP.r pr:~rt-.i r:nl <'lr fllnclR should he sp~nt or :particul.ar 

ta:X: benl'?fitS .sh01.11.11 hP g'rrJnt.P.n. 6 'T'hi~ n~t.P.rmin8t.ion ffiUSt he 

made within five days aftP.r er.~~rmP.nt. nf t.hn~f'. 1nw~ •. \Jt".i.1.i7.ing 

- ... ~ .... _ .. _- .... -·-· -"' ........... ~ ............ -----
5 The language of the Appropriations Clause of thA 

Constitution ( 11 No Money; shall be dravm from the Treasury, but in 
Consequence of Appropriations made by Law," Articlr:- I, §9, cJ.. 7)_ 
suggests a bias against spending. It constrains the President 
f l."On\ cxpendi tures unless a.nd until Congress appr·opria t E!S fur1ds. 
Qffi v. Rl_ghmond, 496 U.S. 414, 424-425 (1990). But this Clause 
·in no \~D..Y ougg<:Jcte the converse; thdit the President !Dl1..fl~ sp~nd 
money that Congress · appl'Opriates, at least in the absence of 5ome 
J.cgi :Jl.:tti vc intent to mandate that result. :Q.~.A-1;.:<,\...~ v. Pauldim, 
~:4P.:n!, 37 u.s. at 516. 
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the standards set forth in the Line Item Veto Act. In 

this determination, the Presid~nt does not revise or 

laws. The President simply exercises the discretion 

Congress validly has conferred .to determine whether tc spend 

funds or g:r:-antbenefits that, for a limited time, are perrilitted 

but not required to be spent or granted. 7 

. Accordingly,· the argument that the Line Item Vetc Act 

nevade[s] the cientral.purpose of the Presentment Clause~ beca~se 

it ;ives the President "the pow~r to approve parts of a bill and 

reject others,~ .and the "power to repeal provisions of law that 

became la~ bet~een one instant .and five days earlier when the 

P1-ef.'ident signed the bill'' (Pl. Memo, pp. 32, 34, 36). is based 

on an erroneous premise. The Act does not;. allow the President :.o 

~approve parts of a bill and reject others" or to ~repeal" any 

laws. 8 Instead. it confers discretion upon the President in 

-- - .... ___ .... ,.,.-----:--·- _, .. ~ ... -... ~ 

. 1 Plaintiffs contend that this expl:;mation "is on its· face 
inapplicable .to .'limited tax benefits,' such as a deduction 
available to only a few taxpayers, which do not involve . 
spending.'' Pl. Memo~ p. 39. They also claim 11 it is obvious t.hi'lt. 
~an.cellation of a limited tax benefit is changing the law." Id. 

This contention is indorrect. Congress has, in the past, 
· dPl ~gr1t-Ao c1 i Rc"':rP.!". i nni"Jry ;:mt-.hnri t"y t.n t:hA SPC:rAt.r:~ry· nf· 1-.hA. 
Treasury. to extend tax beneficial 'c.reatment not explicitly 
QrR.nt:fl;ld by 8t<'lt"11t"P. r.o r.1~RAP.R nf tr:~xpr:~yP.:rR. ~AP., P..g., ?.6 T.i.S.C'. 
4l(d)(4)(E); 172(f)(3); 46~(e); 4401(b). There is no reason 
Ct_~nn.ress could not 

1 
conversely 1 confer d:l. 1~cret ionary authority on 

the Secretary to withdraw such beneficial treatment. That is the 
.;;~.ut.hority Congr~ss has conferr~ci on the Pr-:sident under the Line 
Item Veto Act with respect to limited tax benefits. By 
exe:r:cising that authority, the President is executing t.hat law 
consistent with congressional instructions, not "changing" it. 

e Contrary to plaintiffs' suggestions (Pl. Memo, pp. 26, 
31) 

1 
the appearance of the word 1'veto 11 in the Act.' s title has no 

(continued ... ) 
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respect only of dollat· amounts of discretiona:::y budget 

items of new direct spending, and limited tax benefits 

in duly enacted spending and tax laws that have been signe ·'"'-----
.hP~t;;...Q, by the President. 

9 

Indeed, in passing the Line Item Veto Act, Congress made 

clear that it was not attempting to "evade () the ·.:;~ntral purpose 

of the Presentment Clause," ~s pl~intiffs contend. As the 

-conferees on ihe Act noted, Congres~ "specifically include:dl the 

requirement th~t a bill or joint resolution m'.Jst have been signee 

into.law. in order to clarify that the cancellation authority 

only becon~s effective after the President has exer8ised-the. 

constitutional authority to enact legislasion in its entirety. 

This requirement ensures that the President affi:r·matively 

dc-;mcmstrates support for. the underlying legislation from which 

Hl.lthor1 ty dnP:=I nnr. p.=:.rmi r thP. DrP.R, nP:nt. rli. l'f>'IIJY-1 t-.e". r-.hP. lln(1Ar1 y1 ng 

la·.>J, nor tc chanae any prr.:wiBi.or: of th.::~t l;::lw, * * * 1nr.lnr3ln<J any 

-~·· ~ ........... ,yo• .... ,-·-···~··· ........... ----···-

8 ( ••• continued) 
operational significanc~, because the actual provisions of the 
1\ct. nbwhere mention a presidential "v~to. 11 More importantly, the 
Act do~s not authorize a' veto in the commonly understood sense of 
nul.lific.::1tion of a la•iJ, · 

9 Even plnintlffo concede that, u~der the Act, the Pre8ident 
"physically signs the whole bill, 11 and the bill 

11
becomes law for 

a .§_ci.n.t.il).Q j,\U"..:i::-@. 11 bcfor'c the l!r~tident exercices the Clir;:::cr~;tion 
confer red by the Act.. Pl. Memo, ·pp. 34, 3 5. 
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·restriction, limitation or condition on the expenditure 

authority, or any other requirement of the law. 11 Id. ~ 0 

Congress could achieve the same result it achieved 

Line Item Veto Act by inserting the words of the Act in every 

future spending and tax law. For example, both Houses of 

Congress could pass an omnibus bill appropriating $10 billion for 

100 de.fense projects, subject to a proviso that the President 

could cancel one o~ more of those projects over the life of the 

appropriations if the President determined it would reduce the 

federal budget deficit. Or both Houses could pass a bill 

appropriating $100 million for two defense projects, subject to a 

· proviso tbat · the President could cancel· either or bot.h of those 

· expenditures within five days of enactment of the bill if the 

President determined it would reduce the federal budget deficit. 

If those bills were presented ~o a~d signed by the Pr~sident, 

they would become law even though the expenditures were made 

. permissive and not mandatory. If the President then determined 

that cancelling these expenditures would reduce the federal 

budget defi6it, and the President cancelled them, the President 

wouJd not be revising or repealing the law. The President merely 

w~Jld.be exercising discretion and executing the law con~istent 

-·~ ....... -· _ . .,.~-~------· ·- ·-· ,, .. -, .... -
10 'T'h\JR, ; n nP.fi.n 'l ng the term 11 dollar amount of 

discretionary.budget aut;hority," Congress specified that this 
te:c-m 11 dces not inc.J.udP. * * * Any r~striction, condition, or 
limitation in an appropriation law or the accompanying statement 
of mat)agers or committee rP.port.s nn t.h~ P.'Kpe.ndi ture of budget 
authority for an acc'ount, program, project. or activity, or on 
activitie£: involvinG" such e:Xpendit11rP .. 11 :?. tL~.C. 691.e(7)(B)(iv). 
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with Congre~s' instructions. Therefore, the President's 

of the cancellation authority in this example would net v 

the Presentment Clause. 

It makes no constitutional differe~ce that Congress chose 

inetead to enact a single, free-standing Line Item Veto Act tha~ 

will put an ihterpretive gloss on future spending and tax .laws. 

The President,s exercise of the discretionary cancellation 
. . 

authority conferred by the Act does not implicate or violate the 

Pl-esentrnent Clause because it applies only to spend:l.nq and tax 

l~ws that have been duly enacted in accordance with chat Cla~se. 

To be sure, Congres~ is precluded by the separacion of 

power~ principle of our tripartite syste~ of government from 

o~legatinq its leqialative power to·the Executive or Judicial 

Branches. Field v. Clark, 143 U.S. 649, 692 (1892). Therefore, 

the instructions Congress has given the President under the L,ine 

Item Veto Act for executing spending and tax laws may not be so 

u:t-tbounded as to delegate leglslative power to the President. But 

t'.hAt. mE".ans that the constitutionality of the President, s exercise 

of thP". r..:mr.P.1 1 ::~t inn r=tnt-.ho:r.:it.y conferred by the Line Item Veto Act 

inv6ive~ primarily R ~lA~~inn nf ~~l~gBtion doctrine, not the 

Pre-se.nt:ment Claus~'?' ll 

-- .. ··- , ...... ' ~·· .... ···-~------

ll Plaintiffs also contend that, by defining the term 
"dollar amount of aiscrE>ltionary b1~1dget. ;;mt.hnri t.y 11 to i nclunF. 
amounts "represented sepa~ately in any table, chart, or 
~xp~.an~tory text includ~d in the ste~.t:ement of m;,m,ggPrFI nr r.h~ 
governing committee repor~ accompanying such lawn (2 u.s.c. 
gg'ie (7) (ii), the Act irnp~;r-rid.s.sibly gives the,g.e- tl=lhl e.s, r.h,grt.Fl, 
and texts 11 the force of law. 11 Pl. Memo, pp. 38-39 n. 23. That 
ic not eo. A~ the House conference report on the Ar~ m~k~R 

(continued ... ) 
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II. THE LINE ITEM VETO ACT DOES NOT 
UNCONSTITUTIONALL'X U.t:!aJ!:!;GA'J.'.l!: 
LEGISLATIVE POWER TO THE PRESIDENT 

A. Qongress Has Broad Power to D~le~ate 

The Supreme Court has observed that · 11 the separation-of­

powers principle, and the nondelegation doctrine in particular, 

do not prevent Congress from obtaining the assistance of its 

coordinate Branches.u Mistretta v. United States, 488 u.s. 361, 

372 (1989}. The test the Supreme Court .has used to decide 
-

whether Congress has sought too much assistance from another 

branch i.s well-settled. 11 'In determining what Congress may do in 

seeking assistance from another branch, the extent and.charabter 

of that assistance must. be fixed according to common sense and 

the inherent necessities of the qovernment co-ordination. * * * 

. So long as congress 'shall lay down by leqiala.t·i ve act ·an 

itttelligtble princi.ple to which the person or bodv authorized to· 

exercise the.delegated authority is directed to conform, such 

legisl~tive action is not a forbidden delegation.'" Mistretta v. 

n ( ... continued) 
clear, th1F; cit"lfi.nit:i6n "is not intended to give increased legal 
weight or authority to documents that accompany the law that it 
enar.!ted. 'Rr~thP.'t", 1.1s:; an exercise of its authority to specify the 
~erms of the delegation to th~ President, Congress is choosing to 
·us~ those docum~?-nt.!=l i11!1 1.1 mP.Rrtr-: of allowing the President · 
increased discretion to reduce·dollar amounts of discretionary · 
budget authority provided i:n F~n RPP.r()pr:i.at.ion law. 1

' H. Conf. 
Rep. No. 104-491, at 32. (1996). Thus, the tables, charts, and 
e!{plal'latory texts are merely point B of rP..ferAnf'!P., .rP.fl P.~t~ ng 11 an 
agreed upon set of dollar amounts that the President may rescind 
in their entin~ty." Id. Congress just as easily coul.d .hF~VP.. 
itlcorporated by reference tables, charts, or explanatory texts 
appOSt:t'.ing in newspaper a:t·ticles or other publicat j onB wi thrmt 
giving them the force of law. 
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1Lu.j._t,gsl.$J._g_t§, §.1J..pra, quoting from J.W, Hampton, Jr.·~ 

. Y.nJ..t.~_q. .... 2! .. §.t~§., 276 u.s. 394, 4061 409 (1928). 

Applying this ''common sense 11 test to the. 11 inherent 

necE;ssities 11 of government, the Supreme Court has not struck down 

a challenged statute on delegation grounds in over 60 years. 

Indeed, except for invalidating two stat~tes as ~xcessive 

delegations in 1935, see A..L.A.. Schechter Poultry ~QJ:.:."Q. v. :United 

.S..t.E._t.J~_a_, 295 U.S. 495 (193;); .R.a:pq.ma Refining Co. v. Ryan,. 293 

u.s. 388 (1935), the Supreme Court bas n6t struck down a single 

challenged statute on delegation grounds. 

At the same ti~e. the Supreme Court consistently h~s · 

s"i.1st.ained Congress' delegation of sweeping discretionary powers 

to the Executive Branch, including powers that relat~ directly to 

the Nation's fisc. For example, the Supreme Cou:t.·t has held that 

Cc'.mgress may authorize the President and other Executive Branch 

nffic:i.?..1s to raise or lower tariffs· (J...,W. Hampto~....Jr_.__&._C.Q. v. 

Un:i..t.e.d .. B..t..Elt.F!.S.,· .annr..aJ, establish a minimum wage for industry. (QJ;ill. 

_G.g,t!;.QIJ •.. tJI.iJ..J.~ v ,;_.d.rt'li_TJi~rr;:Jt-.nr, .11?. n.S. 1?.fi (1g4J)), rler.erminf': 

J\.19t and. reasonable power rates (E.EC v. FnD~...N.a..t..'...LY1LLG.~-£Lrn., ~?.n 

U.S. 591 (1944)), fix fair Rnd equit~ble commo~itiPR p~i~PB 

(X?>-...k:t..H~. v. !J.:n..:i:t~9: .. .?~.atee, 321 TJ.£. 414 (1944)), def.ine- aY"~o rer.ovP.r 

e-:-:cf.<ssive wa:r:time profitE;l (.Liqhte_x. v. United States, 334 U.S. 742 

( 191 a) } , raise license fees on imports (FE~ v. Jl.loonquin SNG, 

.11J..Q..
1 

126 U.S. 518 (1976)), ·and e:;;:tablish and collect pipeline 

o:-Jfcty uoer feec or t.ax:ea (.ii!)-';innar v. Mid-AmeriQ~L.Ei.E.el in~_r~. , 

490 u.s. 2l.d {1989))' 
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These. decisions .have bc~n "driven by a practical 

understanding tha-t, in our increasingly complex sod.ety, 

with ever changing and more technical problems, Cor.gress 

cannot do its job absent an ability to ctelegat~ power under broad . 

genera1 directives," Mist:re!:J;.s v. United States, .ru;p.r_~, 48B U.S .. 

at 372. · Nevertheless, delegations of, power by Congress to the 

Executive Branch also have beeri sustained where the reason for 

the delegation was not cQncern ab6ut Congress' ability to deal 

with complex and technical problems. 

A good example of this is the series of enactments which, in 

conferxing broad authority on the Secretary of Defense to close 

milita:ty bases, did not specify ~,o,•hich bases should pe closed. 
. : . . 

\Throughout the 1960s and 1970s, the President attempted to reduce 

military expenditures by closing or realigning military bases. 

See Defense Base Closure and Realignment Commission, RepQrt_tQ 

· th.e ... ~x:e.s.iden.t, at 1~1 {1991). 

·Beginning in 19.77, Congress enacted legislation which 

r.nnfP:rrP.o rmt.hcYr..'i.t.y on th~ S~cret.ary of Defense unilaterally to 

cloRP. m1 1 1 t.i'lry hi=!~=;~~, ~llhj P:C:t. t.o ov~rrine by Act of Congress. 

Undt:\r the- ne.fP.nRP. 71.1Jt-.hnr1 7."'t. ion ~mP:nnmP.nt.s and Bag~ CJ.osur~ and 

'Re01l.liiJnmerJt Act, 'P11h. T,. Nn. 1 f'lf'l-S?.F;, 1 0?. ~t-.nt-.. 2!1?.~, P.nn~t.P:n i.n 

l9BB, Congr~ss created an indepe-nCient r.nmmi RRi nn ;:mn i'lnt.hnri 7.P.n · 

it to recommend bases for closure or realioriment. The commt~;s:ion 

preeent~d its recommendation to the Secretary of Defens.;a, who had 

the power to approve or disapprove·the entire group of 
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recommendat~.ons. If the Secretary wf Defense. approved; 

had 45 days· to override the approval. 

This legislation was challeriged in National Fed. of 

:S.D:.;.?.l9..Y..~S'& v .. United States, 905 F.2d 400 (D .. C. Cir. 1990), on the 

ground, among others, that it amounted to nan excessive 

delegation of legislative discretion in violation of the 

const i tut.ionally based non-delegation doctrine. 11 · 905 F. 2d at 

404. The District of Columbia Circuit rejected this.challenqe. 

It noted that the test applied by the Supreme Cou:r.·t in deleqation 

. ~ases "has not been a tough one. 11 
. l:.Q.. It then concluded that 

the 1988 act incorporated an intelligible standard to constrain 

administrative discretion, and that it was 11 Well. wit:,.in the 

bounds of lawful delegation.~ Id. 

The r,ine Item Veto .Act confers similar delegated authority. 

T'he A~t delegates to the President the authority to decide, 

subject to legislat{ve disapproval. whether to spend funds or 

grant. limited tax benefits which are permitted, but not required., 

·to be sp~=>nt. nr gy·;::mt-.P.n. Wh~thP.r appropriations ·are permissive wr 

m;;lndatory i.<:t a. mAt ~.Rr nf At-:i'lt.ut-.nry -int.t=:rpretation. S,. •. g. , :D:.a.in 

v. f.it.Y .. ~9L_~~~.3:9.x.k, ~l!IFa.: D..e..c:Rt-.nr v. 'P-nnlni.ng_, 8~; .St~ 

H..~_gP.!1.~.Y. .. .!;9.m..tr,.'_r;L . .f.l.LNi~go,.1.ti v ... ~Tn l..ne, R1JDrf'l: Ng,.t..:J,. .. h.Q.uru;:.il_ . .o.f 

.Q.:~mrn. ..... M~Q.t~;l..~. g!?aJ,. th Cent ~r;._ Inr., v. WP.1 nh~rgP.r, £1.\.ll2X.2:. No court 

has ever ~uggested that Conares~ may nn~ l~~vA i~. tn th~ 

President's discretion, with whatev~r auirlAl~nP.R ~YR n~~A~R~Yy, 

to decide wbe.ther to spend approJ?riated funds or srrr:mt 1; m1 t-,F\_n 

tox bcnefitc. · The discretion conferred by the Line Item V~to n8t 
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on the Presid~nt, like th~ discretion conferred on the Ex 

Branch by the .base closing legislation, is well within 

of lawful delegat{on. 

B. The Linve Item Veto Act Has More Than 
Ample Stqpdards to be a Valid Delegation· 

As the Supreme Court reiterated in Mi§tretta v. United 

.Q_!;_g_t_es, suJ2l:'C!,, 488 U.S. at 372, congressional delegations of 

powBr to the Executive Branch will be upheld if Congress lays 

down an "intelligible principle" to which the person or body 

authorized to exercise that power must conform. Congress was 

satisfied that the Line Item Veto Act included ample intelligible 

~rinciples, and a review of the Act makes clear that it does . 

. First, the Pr~sident may exercise the cancellation authority 

confer1·ed by the Act only if the President determines that the 

cancellation will "(i) reduce the Federal budget deficit; {ii) 

not impair any essential Government functions; and (iii) not harm 

the nation~l intarest," and only if the President no~ifies 

Cong·ress of- the cancellat:. ion by transmitting a special message 

within five days after enactment of a the law containing the 

.dollar amounts, items 1 or benefits to be cancelled. 2 u.s.c. 
. . 

691 (a} . The cancellation authority '1 is not separable from the 

President's duties to comply with these restrictions," so that, 

if the President "reaches beyond these limits to expand the 
. . . 

application of this new authority, the President will be reaching 

beyond the delegation of these authorities. 11 H. R. Conf. Rep. No. · 

104-491, at 19 (1995). 
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~oN PREs!. 
~ 0~ 

u"' 1--. :A 

The President's authority to cancel limited tax bef.ee.fits 

particularly constrained. Under the Act, the President~st 

comply with the separate sections, if any, of bills. and j~.~ 
-~-

resolutions prohibitirig the application of the Line Item Veto Act 

to any provjsions but those specifically enumerated and 

identified by the Joint Committee on Taxation a~ limited tax 

benefits: 2 u.s.c. 691f. 

Second, in identifying dollar amounts of discretionary 

budget authority, l tems Of neW direCt spending, and } im1 t.~n t".rlX 

benefits for cance~lation, the President must "(1) consid~r ~h~ 

' . 
·legislative history, construction; and purposes of th~ J~w wh1r.h 

. contains such dollar amounts, items, or benefits; (~) ~nnRirlRr 

any specific smirc~s of informat.inn :rP.fP.rP.nr.~n in Ai1r.h lAw or., in 

f.!v<'~i1.:~h1P. 1nfnrmf.!t"inn; ;mn ("~) ll.'~P. the> r.'lefjnition(;;: contained in 

[~hA ~rt) in Rpplyihg th1R part to the specific provisions of 

Sl.lC'h l:21w. 11 2 TJ. 8. C. 6 91 (b) . The l?rg.sident' s special message to 

Con.grf:!ss ·must include relevant supporting mate:~;ial about each 

c~ncellation, including the reasons for the c~ncellation and, to 

the maximum ext.ent practicable, its _estimated f iecal, economic 1 

and budgetary impact. 2 u.s.c. 691a(b), This·helps to cabin the 

delegation to the President, because it requires an explanation 

of the Precident'c action. It aleo serves "to en€ure that the 

Congrcoo ond the public receive ouffici<:::nt inforrna.tion with which 

to jtidgc the rrcoidcnt'o action." H.R, conf, Rep. No~ 10~·491, 

at 21. (1.~06). 
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Where applicable, the special message must also 

states and ·congressional districts affected by the 

and the total number of can_cellation.s imposed during the 

session of Congress on those states and districts. 2 u.s.c. 

69la(b){2) (B-C). This is 11 to ensure that the Congress has 

information to determine if there is a disproportionate impact. rm 

a particular state or conqressional district." H.R. Conf. R~p. 

No. 104-491, at 21 (1996). 

Tr.ird, the Act incorporates a "lockbox" provj R i 11n, rRlJlli rina 

. the Office of Manage~ent and Budget to take pr~R~rihRrl ~r~ountin~ 

steps to guarantee that any credit for mon~y nn~ ~pPnt or tax 

benefitS not granted iS dedicated tO n~fii!it. rP.rlllCtion. 2 U.S.C. 

691c (a-bl . '1This ensurP.s t".hat-. t-.hP. PrP.F.ti dent does not simply 

cancel a particui":r. nc"ll1nr :-1mnnnt 0f r:Hscretiona.r.y budget 

authority, it~m nf n~w ~irR~t spendincr, or limited tax benefit in 

ord~r ~n in~rP~R~ ApPn~ing in other area.s:n H.R. Conf. Rep. No. 

"1 04-4=11, .=~t. ?.Cl-?.l {1.996). 

Plaintifis ch~r~cterize thes~ intelligibl~ principles, to 

which the President must conform in exercising the cancellation 

authority conferred by the Line Item Veto Act, ae "an illucion. 11 

Pl. Memo, p. 40. ·They claim that the determinationc the 
i 

P:t;e£Jident. is;: required to inake "tell· the. Precident only tho.t he 

should exercise the came judgment o. l.:1wmokcr would, t:lnd do not 

ce>nc.:tr.!ii.in hio .::lUthority. o.t o.ll." Id., pp. 40-41. 

Th\l.t i:J not so. The l~gislative guidelines in the Line Item 

Veto Aot mc~ningfully constrain the President'~ di~cretion, 
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especially those requiring the President to exercise 

cancellation authority withiri five days after enactm~nt · 

relevant spending or tax laws, to transmit a special messai 

de7nonstrating compliance with Congress' instructions,· a.nd to 

comply with the "lockbox" requirement. Those provisions deny the 

President a roving charter to can~el, at any time as the 

President Sees fit, a particular spending or tax relief measure 

sirr.:ply because the President disagrees with its purposes. These 

guidelines are. no more illusory than the guidelines in those laws 

deJ..egat.i. ng power to the Exe~uti ve. Branch tc decide whether to 

increase or decrease tariffs {see J.;Ji~P..nm.t9.D...c_:.;IJ; .. ..__kJ;Q. v. 

Un.Lt;.~_9.. __ $.t.E,_t~$.., gi..J.U2+'a) , 12 to fix. fair and equitable cornmodi ties 
. . 

pric!es (see ¥.9.-.t.P.F.l. v. United States, .§~pra) , to define and recover 

excessive wa:r·time profits (see Lich1.§.!: v. QniteQ .. ~$.t2..t.~, mm..:ra), 

and to close milit.:ir·y bases (see ~t..igll§:.L~. __ ...Q;t._~eQ,eral 

. Eti\QlQ.Y..©~§. v. P._.u.j.t_~d States, §Upra} ·, a 11 of whj.ch were upheld 

against a delegaticn challenge . 13 

Finally, because the Line Item Veio Act provides that 

Congress may pass disapproval legislation that overturns a 

presidential cancellation, 2 u.s .. c. 691d, Congress has retairied a 

suf(icieni degree of i~s legislative prerogative. Co~gress' 

12 This delegation is remarkably similar to the delegation 
to the President under the Line Item Veto Act of the QUthority to 
cancel 11 limited tax benefits. 11 

1~ In S~J-~ v. Mid-America Pipeline Co., .§J:l.l)_~'!, the 
Sup~eme Cou~t held that Congres~· delegation of ~i~cretionary 
a"(,lthority under the taxing power "is subject to no constitutional 

, s.c+ utiny g~·eatel· than that we have applied to other nondelegation 
challengeS." 490 U.S. at 223, Therefor~, the cited cases 
u.i:JlLoldlng· do:::legation guidelines plainly apply to the delegation 
of spending and taxing authority under the Line Item Veto A.ct. 
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reservation of the power to examine and override the exer 

delegated pciwer is frequently employed 11 to make sure that 

action under the delegation squares with th¢ Congressional 

purpose; 11 Sibbach v. Wil_i!Q!l & Co. 1 312 U.S, 11 15 ( 1941) . 

Plaintiffs 'presume that all disapproval bills would require 

a two-thirds vote of each House of Congress .to secure passage. 

bec;;mse, they imply, the President would not sign a disa.ppr~val 
bill containiriq provisions h~ had cancelied. Pl. Memo. p~ 11. 

Hov:eve.r 
1 

the President may decide to sign a disapproval bill wh~n 

a specific l.tem has garnered the supl;)ort of a majority of 

Congress on its own merits,· rather than made a· "ri.der 11 t-.n r:l 

llni.o.n v • !J.ni.t.e.O. .~S.t.a.t.ea, 9 2 9 F . Bnpp. · 4 A 4 , 4 A q ( n . n . ~ . ) I <'~f. f ' d, 

authority in a me:tnner that would preclud~ Conaress from 

''acr.:'omplishin:J its constitutionally assigned functions. 
11 Nigon 

Thi.s p:t·ovides further support for the A.ct' s delegation of · . 

authority to the President. 

III. THE LINE ITEM VETO hCT DOE£ NOT 
VIOLATE THE SEPARATION OF POWERS DOCTRINE 

PJaintiffs also argue that the role assigned to the 

P:r:esil)ent under the Li.ne Item Veto Act exceeds the constitutional 

limit of Executive Branch power and encroaches upon the 
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Legislative Branch, in violation of the separation of pow!~a 

doctrine. Pl. Memo, ~p. 31-3~, _39~40, ·42-43. Placed in~ 

hist.or:i.cal contex:t of the evolving relationship between the''" 
·--~ 

Legislative and Executive Branches on budgetary matters, the Line 

Item Veto Act does not violate the separation of.powers doctrine. 

In the words of James Madison, separation of· powers 11 d [oes l 

not mean that these [three] departments ought·to have no part:i~i 

aqency in, or no contro-ql over the acts of each other, " hut. 

r.cfther "that where the ~hQ.l~ power of one departmer,t is f!x~rc:i ;::;F~n 

by the same hands which possess the whole power of an~ther 

department. the fundamental principles of a free constittlt~nn, 

ire subverted.". The Federalist No. 47, at ~~S-~?~ (~~~PR 

r_P.!=ipnn!=lihil ir.y, ?.1 nlli-.y nf int"P.r~P.pP.nriP.ni:A rlR WAll <'IB indepenr.\enCe 

the <1hsencP. 0f whii.!h 'w()uld preclude the establishment of a 

Ndl.tioncapable of aoverningitself effectively.'" Mistretta v. 

UD . .Lt~9,. __ SJ; . .§It!i!.£, ~u~u, 488 U.S. at 380 (quoting Buckle~ v. ya}.~, , 

424 u.s. ~I ~~1 (1976)) • ltS Just.ice Jackson wrote: 

The actual art of govel:·ning under our 
Constitution does not and cannot conform to 
j,_;_dic.ia.l definitions of the power of any of 
its branches based on isolated clauses or 
even E:ingle 1\.rticlee torn from context. · 
While the Constitution diffuses power the 
better to cccurc liberty, it alec 
contemplates that practice will integrate the 
dispcrocd powcrci into o. workOJ.blc government. 
It enjoins upon its branches separateness but 
intcrdcpcndcncc, autonomy but reciprocity. 
Presidential powers are not fixed but 
fluctuater depending upon their disjunction 
or conjunction with those of Congress. 
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YQ)..!p_g,§);:gwn Sheet & Tub~o. v. Sawyer, 343 U.S. 579, 635 

(Jackson, J., concurring). 

Altho~gh the Constitution, in Article I, §9, 

''power of the purse 11 to Congress ( 11 no mcney shall be drawn from 

the Treasury, but in Consequence of Appropriations made by Law 11
), 

the expenditure of funds pursuant to conqressional authorization 

is an executive function, consistent with the President(s 

obligation under Article II, §3 to "take Care that the LawR h~ 

ft!lithfully executed." We showed earlier (.m..w.,r.a, pp. 3-~1) t-.h<=lt-. 

the Line Item Veto Act is the latest step in a n~~rly ?00-yeaT 
- . 

cooperative effort by· the twcc pol1 t~i ~ii11 hr;:::jnr.hP.R to control 

federal spending.. In pPirt-.i r.111 i'lr, t-.hP. :a.r.t- l8 8 laHjical outgrowth 

·flnCl r~f:i nAmP.nt-. nf t.hR Tmpn1mrlmP.nt Control Act [ 11 ICA") . 

ThA v:::n:·icn.ts committees of Concrreg,;; ·that reviewed t.he I CA. 

found that it was "overly restrictive." S. Rep. No .. 104-13, at~ 

(1995). See H.R. C6nf. Rep. No. 104-491, at 15-16 (1996); 9. 

Rt~p. No. 10<1-9, at 1 (1995). In particular, Congress found that 

the 11 [t] he statutory procedures ;for rescission aJ:.'e too stringent 

to achieve significant savings." S. Rep. No. 104-13, at 2 

(1995) . From 1971 and forw~rd, Preeidentc (both Democrato ~nd 

R~publici:l.no) had recommended $72. S billion. in rcociociono, but 

Congrcoo p~oocd legicLltion reccinding only $22. 9 billion. .I.e;!, ; 

H.R. Conf. Rep. No. 1.04-MH, ;J.t 16 (199G); 8, Rep. No. 104 D I o.t 

.s {1905). Congress decided it should "reverse the burden by 

adopting e procedure called 'enhanced rescission. I II G. Rep. No. 

104:-131 at 2 {199!:3). Under "enh~nced rescission, " as authorized 
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in the Line Item Veto Act, budget savings will be achieved 

placing the onus on Conqress to overturn-the President's 

cancellation of spending and limited tax benefits. 11 H.R. 

Rep. No. 104-491, at 16 (1996). 

It is clear from the legislative history t.h~t t.hP. l,1rH? Item 

Veto Act is an evolutionary,- rather th~r. ~ :n=lvC11nt:ionary, step in 

the on-going and interde~endent effe1r~ hy ~hA T~gislative and 

Executive Branches to manage t_he fen~rf:ll hlJ(1gP.t-. i=lnn f~?dP.r.<l.l 

spending. The PrEsident has been invnlv~~ fnr rnRny year~ in 

controlling fech=:ral Apend:i ng. 'T'h-1 R 
11 prprP.r.'lent and p:r<!tctice" is 

powP.'r'fnl ~vi nF.nr.~ r.h.=!t. rhP.rt? i R "no sep<tration-of-powerg 

i rnpArl-i mpnt11 tn the· rol.A" assianed tc the President "l..mder the Act. 

E\.s!.~ MJf-1.t.r.~tt.~ v. !Jpi.t€'d Stat.es, suJ;~ra, 488 U.s. at 390. 

tJndoubtedly, the .c~ncellation authority conferred on the 

P:.r·esident by the_ Line Item Veto Act is quite broad. 

Discretionary budget authority and new direct spending make up a 

significant portion of the total federal budget. Given both the 

dollar amountc involved and the functionc ond progr~mo at ic~uc, 

the ~ct ic a cubctantial delegation to the Prcoidcnt, 

Noncthclcoo, .::lO w_c have ohown in the occond ocction of this 

Arg~mcnt, the Act mccto the delegation tcot Drticulatcd by the 

Gup:r·eme. Court. And, _ oa we. ha.v~ shown in this third sect ion,- the 

Al=t does not violate t.he separation of powers doctrine. Instead, 

it..fu.l.fills Justice Jackson'~ expectation that "practice will 

:i.f1teg1·e:te the dispel:"'sed powers into a workable · governtne:J.t" 

c:On:;lietent with the dictates of the Constitution, Your1gstown 

- 30 -

COPY 



ah~.~t. .. ~ ... J\!!Je., .. C.Q. v. ~.~r,, 343 u.s. 579, 635 (1952) 

J., conc;urring) . 

As the- Supreme Court has observed, "' (w] hen this 

a~lked to invalidate a statutory provision that has been approved 

by both Houses of the Conqress and.signed by the President, 

.particularly an Act of Congress that confr6nts a deeply vexing 

nettional problem, it should only. do so for the most. compelling 

constitutional reasons. J II Mistretta v. United.,;.S.tJl..t,e s, ~mr>'r~, 

u.s. at 3 84) - The I1ine I terr. Veto Act has been. carP.f111 i y 
.. 

4RR 

considered by both Houses of Congress and t:h~ 'P-rP.~., nF.J"'t., ;=mn it 

is designed to cor:front the serious n"'t'.ionnl prnhlF.m nf the. 

·federal budget deficit. Thi?! A~t'. pn~=;AA.A rnnRt.i t11ti on.::ll must10.>r and 
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ORA 
.CONCLUSION 

For the foregoing reasons the Court 

motion to dismiss. Alternatively, the Court should deny 

plaintiffs' motion for summary judgment and grant defendant.~' 

motion for summary judgment. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

ERIC H. HOLDER, JR., 
Unit~d St~~~R .A~tnrnRy 

GARY n. nRTNnT.F.'R 
Deputy Assistant Attorney General 

_____ ,. ... --... ~-- -- --·----------

-.... --.~ ................. -....... ---·-... -------------~-
NEIL H. KOSLOWE 
Sp~cial Liticratio~ Counsel 
D.C~ Bar No. 361792 

ADAM ISSENBERG 
Trial Attorney 

·-·- -----· ------·-

Civil Division - Room 1036 
Departmsri~ of Justice 
P. 0. Box 983 
Washington, D.C .. 20011 
Telephone: (202) 514-3418 

Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLL~IA 

SENATOR ROBERT C. BYRD, et. al., ) 

Plaintiffs, 

v. 

FRANKLIN D. R.n..INES, Dire(;tor, 
Office of Management_and 
Budget, et al., · 

Defendants. 

) 

') 
) 
) 
) 
) 
) 
) 
) 
) 

--~-----·-.. -~·--· ·~---~----) 

Civil Action No. 37 

H.t:J:!LY 'J.'!.) r'LA..HJ'.l.'l.t-'1''.;)' OPPOSITION 
TO DEFENDANTS' MOTION TO DISMt~~ 

INTRODUCTION. 

In our opening brief, we-demonstrated that plaintiffs f=ac~ 

Article III standing to sue, because they4all~d ':.o allQge that. (2_ 
I . - ' 

~f have suffered concrete injury ~fiflicted :bji the ee.fende:nt\ or) {€;:... 
~ny other federal offici~. We also showed that plaintiffs' u 1'\ W. 

L- i N2-· 
constitutional challenge to the Line Item Veto Act is not ripe 

)-te~·V' 
\).e};o 

·fk+ 
under Article III, because the Act merely authorizes the 

President to cancel dollar amounts of discretionary budget 

authority, items of new direct spending, and limited tax ben.e:Eits 

in future spending and tax laws. At the pr~sent time, the 

President has not exercised this authority, &nd no one knows 

"'1hetlltt or when he will. ·Even if the Presiden:. exercises the 

cancellation authority conferred on him by the Act, that 

cancellation may be nullified by a disapproval bill enacted by 

Congress. In this speculative environment about t:hF! npE?.rrit.i.on of 

the Line Item Veto Act:, plaintiffs' lawsuit iF; 'rA~lly 8 requ~s.t 

for an advisory opinion, wh i.~h Art". i r:1 P. TT T forbids f oS!deral cou,rt::.$ 

from rendering. -

COPY 



~- Plaintiffs 

· . . rail'l'\-that t.he Line lt.em Vet.O ACt. already_ "affectS" 

conduct themselves as legislators and the way they deal 

Exectitive Branch, and they argue that this gives them stand!.ng. 

Plaintitts' Memorandum in Opposition to Detendants' Motion to 

Dismiss and i.n support ot Plaintitts' Mo~ion tor Summary Judg:~;ent 

("Pl. .Memo 11 L pp. 12-18. Simila~ly, and for reasons of 

"prudence, 11 plaintiffs contend that the present irnpact of the Jl..ct 

en the formulation of appropriations legislation rnakes this c:;ose 

constitutior.ally ripe. Id .-, p. 23. 

p;at:, . a!! ~e. shall. sh~ ~laintiffs have fai 1@0.. to dernonsl:~ 

a here-and~now concrete injurytnflicted by defendants gr t:he \ 

under the Line Item Veto Act. 

As this 

Court observed in rejecting the claims of nor • ...:congressional 
-

plaintiffs tohave standing t.o challenge the Line Item Veto Act 

in !f£miv. United States, 929 F. Supp. 484, 490 (D.D.C.), aff'_g, 
. . 

101 F.3d 1423 (D.C. Cir. 1996), ~'standing requires that the 

plaintiff hav-e suffered an injury, not merely that t.he plair1tiff 

can identify some way in which the challenged action -

hypothetically affects them .• , 

-. 2 -
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"'"cionliltitutional law of the 1-ao4-i n prcci E!S1y the oppos~t&:::: ThQ ·~ 
\ . . . . . . . . 

\Supream Court :repeatiidly hae adtttonl'Shed urac I ttnder Arttcle IU .-~----=--

courts should refrain from deciding constituti6nal 

they eanr.Gt.. avoid 

the Pr~sident exercis8s 

th~ cancellation authority ~onferred bn him by the Line Ite~-Ve~o 

Act and a cancellation becomes effective~ there is 

~he Cetl:r~CO'ftSidei cr tesolve plaintiffs' cna-1--±-eRge :o the·~ 
.. 
foaotitntienality gf th~ P~e~ident's exerci~e of tha~ 

~ccoidingl' this case is not ripe. 

ARGUMENT 

I. PLAINTIFFS LACK ARTICl,E ! II STANDING TO 

We demonstrated iri our opening brief (Memorandum of Points 

and Authorities-in Support of Defendants' Motion to Dismiss 

["Def. Memo"), pp. 14-17) that plaintiffs failed to allege they 

have suffered, or certainly will suffer, concrete personal i nju.::·y 

inflicted by the defendants or any other federal official. 

Although the Line Item Veto A~t provides that a Member of 

Congress may bring an action in this Court seeking declaratory or 

injunctive relief on the ground that the Act is unconstitutional 

(2 U.S.C. 692~a)), we argued that ~~~~~~~~~4-~-$~w­

...A-;:>.-f:..f_..-l-e!---+--..f.t.tn,..;'-, s tanding to su,e, 
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unde.r. Article II I, an 11 ' irreducible mir .. i:~,um' 11 

116 S. Ct. i529, 1533 (1996). 

In response, plaintiffs that "the existence 11 of ..:J::.:..--·-··-----···-
. v 

Line Item Veto Act "injures the plaintiffs (and the public 

interest} now, by invading !<1embers 1 1:ights and pmv'e.r.s in the 

cu~rent1y ongoing process of formulating and passing legislatio::, 

regardless of when or why the President first actually, vetc.,es a.n 

item." Pl. Merr.o, p. 12. 

However 
1 

plaintiffs 1 . declarations do not demor~st:rate 

plaintiffs are suffering a here-and-now coricrete. injury '-''b-1=1-'~=-+-~~&­

~ defendants or the . P:r:esid~ Moreover, the. precedents upo~. 

which plaintiffs rely do not s~pport their argument that they 

have suffered or certainly will suffer cognizable injury under 

A.rtic1e III. 

A. The Line ·rtem Veto Act Has No Present Effect 
()T1 Pl.;"tint i f.f .. ~ .. ~-yct:.e §!. ... ,i9F-. ~propria t. ions .1.?,:1.~ 

r.ont.:r.ary to plai::':l.tiffe' contention, .the Line Item .Veto .'\..ct 

does not have a "concrete present sifsct" by "chang[ing] t.hc 

legal effect of Members' votes on appropriatior. billa. J:ll. M·~mo, 

p- 16- There ha.va ·been no such ~otec'\iD all egad by plo.intiffs, 

let alo:1.e action by the Precident to ch~ngc their lcga~ effect. 

At most, plaintiffs dec:laic Lb:l.l the Act. 
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will.affect futu_r.g_ votes on appropriation bills. This 

not a here-and-new injury. 

dated .,. nuary 24, 199 [ 11 Byrd D 

It is only when f bill. subject ~the Actf..is presented 

v 
7 

on final pe.ss?~e in .the Senate" t at slnator Byrd and. 

~ / ator ~i,han cl/im the Act chai."lge.s 

I d., ~19; eclarati.on of Senator 

dated Je.nuary 

on 

the Act 

contains one or 

which I support 

Senator Levi· 

.bill." 

more of those 

- :, -
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.. 

Article ·III requil:es that plaintiffs allege 

certainly impending a=tion of defendants under the Line Item Veto 

Act to change the legal effect of their vote~ o~ appropriation 

bills. They have not done so. 

B.· The Fact That Plaintiffs Must Take 
the Line Item Veto Act 11 lnto Account 11 

Does Not_Constitute Cognizable Injury 

(e~~h<'sis added} . 

well be true·, a at the Act, ·11 merely by being 

used. 11 

ct~ Men-toers' powers in the fonnulation of 

because they must take the item-veto gg_W'_G~ into 

that time, regardless of when or bow it is later 

But the fact that plaintiffs must take the Line Item Veto 

Act "into account 11 is not cognizable injury under Article u:r. 

___.9' Plaiatiffe aatl eehc' Members of Congress must take into account a 

variety of pressures and influences that affect them as 
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legislators :-- from the Executive Bra.n:::h, from colleag·ue, in 

Congress, from constituents, and from public opinion. 

that are passed, and acticns taken by 

execute those laws, may "affect 11 the power rele.ti:mship between 

the political branches and the formulation of l~gislative 

strategy by individual Members of Congress. In H2:.:n:,_i,:g_g_t.9.:tJ. v. 

Bush, 553 F. 2d 190, 2~0-214 (D.C. Cir. 1977) , the Diatrict Of 

Columbia Circuit expressly held that a claim of injury based on 

the bare impact of a federal law on the legislative pr:ocess J.E 

precisely the sort of abstract, generalized grievance about 

constitutional governance and the overall effecti~eness of a 

legislator that does not establish standing under ,ll.::::ticle III.·· 

~ee ,Schlesinger v. Reservists Committee. to Sto_p ... tr& .N~.6:, 418 o. s. 

2 0 8 1 217 1 2 2 Q ( 19 7 4 l • 

None of the District of Columbia Circuit cases plaintiffs 

cite (Pl. Memo, pp. 13-15) suppo:t·ts the proposition that the mere 

existence of a cha.llenged law which "affects 11 a Member of 

Congress is cognizable injury under Article III. In r:,1is;.:P.~l v. 

Anderson, 817 F. Supp. 126 (D.D.C. 1993), aff'd -·--•r 14 F.3d 623 

(D.C. cir. 1994} 1 members of the Rouse of Representatives sued 

the Clerk of the House 1 who is responsible for tallying and 

reporting the votes of the House Committee on the Whole, and the 

five Del~gates t6 the House (817 F. Supp. at 130 n. 5), 

challenging the votes the Delegates were casting in- the committee 

on the Whole 'under a rule adopted by the House. Plaintiffs 

alleged that, under the challenged House rule, t~ey were being 
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denied a vote carrying weight proportional t6 cheir stat 

population. 817 F. Su~p. at 137. 

"· This Court held that plaintiffs had alleged cognizable 

injury under Article III, because th~ challenged ~ule ~lready h~d 

been implemented through defendants' conduct and plai.r.t.iffs' 

concrete loss of a proportional vote had occurred. 817 ~. Supp. 

at 137. 2 Neither the na.med defendants nor the P:r.-eaident· have. 

taken action under the Line Item Veto Act to inflict cornpa:rahle 

injury on plaintiffs. 
. •. 

!n ~oore v, 1J._.S. House of Representatives, 733 F.2d 946 

(D.C. Cir. 1984), cere. denied, 46~ U.S. 1106 (1985), membe·r-g of 

the House_of Representatives sued the House, the United States 

Senate, the Speaker of the House, the President of the Senate, 

the Clerk of the House, and the Secretary of ~he Senate 1 alleging 

that defendants injl.:.red them by allowing the Tax Equity and 

Fiscal'Responsibilit~ Act of 1982 to originate in the Senate, ~n 

violation of the Origination Clause of the Constitution. One of 

the plaintiffs had submitted a resolution in the HoLts~, which was 

not adopted, to return to the Senate without further action the 

bill which becarne the Act, because the bill had started out in 

the House as a tax reduction measure but had been amended in the 

Senate to become a tax revenue measure. 733 F.2d at 949-949. 

The District of Columbia Circuit held that, because 

defendants refused to adopt the resolution returning the House 

_-......:... _____ -

2 On appeal, plaintiffs' standi~g w~s not challenged. 14 
F.3d at: b~:,. 
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bill to the Senate without further .... ac ..... lon, 

. law, plaintiffs actuaily had been deprived of the concre e 

opportunity to vote on a tax revenue measure in the rn~nner 

prescribed by the Constitution, which was cosni za.ble ir:j ury. 7 ;. 3 

F. 2d at 951, 954. ~o similar injury has beer.. inflicted ~-'"'"JI'I'll''-' _..,. 

" 
lna~od defendants o:t: the ?:r.'esi'ae~ on plaintiff ...... ·""---__ _:__-,----. 

In Vander Ja__gh v. o'Neill., 699 F.2d 1166 (D.C .. Cir.) I 

den.i.ed, 464 U.S. 823 ·(~983), members of the House of 

Represerttatives sued the Speaker of the H6usel the Majority 

Leader, the Chairman of the Democratic Caucus, the Democratic 

Steering and Policy Committ.ee, and the Democr:atic Caucus (699 

.-----...... 

· F.2d at 1167 n. '1), ~lleging that defendants systematically 

discrimirtated against them by providing them with fewer se~ts 

House committees and. subcommittees than they were p:t-opo:rtionately 

owed. 6 99. F. 2d at 1167. The District of Columbia Circuit held 

that defetidahts' action in adopting a House resolution allotting 

committee and subcommittee seats already had caused concrete 

dilution of plairitiffs' voting power and was cognizable injury. 

Id., at 116 9. 

defendants or 

In Kenned~ v. Sampson, 

·Senator Edward Kennedy sued the Administrator of the General· 

Services Administration and the ·Chief of White House Records, ·,.;ho 

have ministerial duties related to the·recording and publication 

of enacted legislation, t6 declare invalid President Richard 

Nixon's "pocket·veto" of a bill called the Fam~ly Practice of 

- 9 -
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Medicine Act. The District of Colurrrt:~ia Circ:1.:it held 

Kennedy alleged cognizable injury, beca'J.Se the pocket-vet 

occ'i..lrred, and Senator Kennedy's vote allegedly had been 

nu:lified. 511 F.2d''at ·133, 436. Here, in contrast, the 

· Pr:esident has not exercised the cancellation authority co'nfen:ed 

·on. him by the· Line Item Veto Act or taken a::ry other action to 
•....... - ... -- :-· ·-· --- -- - - - ... --· - -· - - .. ··-· ·-· ·-· ... ,: 

injure plaintiffs' vote in Congress. 

Finally, in SJ:':lar v. Ur:tited States, 626 F. Supp. 1374. 

(D.D.C.) (three-judge court), aff'd sub ~9m. ~~~~De~ v. ~Yr3I-r 

478 u.s. 714 (1986), which ·plaintiffs say is "indistinguishable 

on the standing issue from the present case~ (Pl. Memo, p. 15}, 

members of Congress and'th.a National Treasury Employees Union 
.. 

sepatately sued the government to challenge the cortstituticnality 

of the Gramm-Rudman-Hollings Act. In accordance with the 'Act, 

all spending increases provided by earlier legislation, including 

cost-of-living adjust.ments for federal reti:r-ees, were temp-:::ra:r:ily 

suspended, the Comptl.·oller General issued a x·eport specifying 

budget reductions that would have to be made during the balance 

of the fiscal yeO:r, and the President issued a "seguestration" 

order permanently suspending spending increases and sequestering 

new budget authority that would cause the federal budget to 

exceed specified levels. 

this Court held that"these concrete aciions by the 

government -- and not the mere existence of the Gramm-Rudman­

Hollings Act -- effectively 11 nullif[ied) plaintiffs' votes an 

th[e) earlier legislation~ and gave the congressional plaintiffs 

- lU -
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st~nding. 626 F. Supp. at 1382.] Again, no such action 

been taken against plaintiffs by the named defe~dants or 

Presidebt under the Line Item Veto Act. 

These cases demonstrate that some palpable even~ 

lmerro.tly a legislatU!' s sabjecti"'t!. £ear about, ot J'teddr..g it=J,to ~ 

_9 accou:r~t 11 the consequences of, a particu1ar la~ is necessary to 

constitute cognizable injury under Ar~icle Ill. As the District 

of Columbia Circuit explained in Harl.'ington v. B'IJ.eh, P.1J12.:;;-s., 553 

F.2d at 213, a ."'~pecific'" and "'objective'~ test for 

6ongressional standing is ihe minimum necessary to protect tha 

courts from becoming embroiled in~ political (ftoracc thiit i? 
ra~a:rs. hovering, abeut ";hen Heffibero of Cong:r:ess scte the ExecOt!v..e1 

o:;BraFI:c;,. If a claim of injury does not meet such a qua::1tifiable 

. test, the courts will find themselves speculating about the 

ititerrelation$hips of the. poiitical branches in what is 

essentially a factual vacuum. 

3 As we pointed out in our opening brief (Def. Memo, p. 19) -~ 
the Supreme Court pointedly refused to consider whe~her the 
congressional plaintiffs in Synar had standing .. 478 U.S. at 721-
Inst~a.d, it held.tho.t members of the N~tional Treasury Employees 
U~ion, which had brought a comp~nion suit 1 h..e_d standing to . 
cnallenge the C~o.mm Rudman-Ilolll.ng.s Act b~cau.se the gover:nmt::mL' ~· 
actions under ·the Act terminated ·cost-of-living allowances whic~ 
othcrwioc th~y would hav~ receive, Id. 
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will the 

constitute 

the unexercised author~ty conferz:·ed by that Act. As this Cou:r.t 

observed in rejecting the claims of plaintiffs to have staDdi~g · 

to challenge the Line item Veto .Act in NTE'U v. 1ffij,tesi_ St_<M,~_f!,. 929 

F. supp. 4B4, 490 (D.D.Ci) 1 aff'd, 101 F.3d 1423 (D.C. Cir: 

1996) 
1 

11 standing requires that the plaintiff have suffere:l an 

ini'4F..Y' not merely that the plaintiff can ide.ni:.ify some way in 

which the challenged action hypothetically.afte~t§. them. 11 

c. The President. Has Not' Nullified Pl?.:i,.nt:j._f~_$_~ .... Y9.t;.EE§. 

Finally, plaintiffs' th:i rd claim of injury -- that '1-,.;hen the 

President does cancel an item, he is both na11ifying Members' 

votes for that item and !'epealing a duly enacted lawn (Pl. Memo, 

p. 18) -~laiBl;; is not based on any actio~s the President has 

taken, is taking, or imminently will take against plaintiffs 

under the Line Item Veto Act. It is not a claim of present 

injury. Instead, it is a supposition based on future action. As 

we have established, such suppositions ~o not.satisfy Article 

• 12 -

COPY 



I II' s requirement of present or certainly intper.ding 

injury to support standing to sue. 4 

II. THE ISSUES PRESENTED EY PLAIN'l'H'FS FRE 
NOT RIPE FOR ADJUDICJI.TION ffiiDER .AR'T'Tr.T,R TTi 

We sho~ed in our opening brief that pl~in~iffR' 

constitutional challenge to the Line It~m VRtn Act is not ripe 

for adjudication under Article I 1 T., b&.c:r:nJ RR th~;:> President has not. 

exE3rciseq the cancellat i.on ;.J\lthnri r.y conferred en him by the~ llat, 

and no one kn(')W~ whAt-.hAr. or ·when he will. Def. Me:no, .pp. 26-29 . 

. Therefore, t-.hAre. :i.F.I ·no pres.ent 11 case" or "controversy" pending 

bte:fnrP.. r.hA Court. 

'P1;;) inti ff r; respond that 11 the proper time to resol'.re 11 their 

c:nn~=;t- i t-11t j anal challenge 11 is now . 11 Pl. Milmo, p. 2 0. Thay .,.1 ......,.._ 

t-hey "are sufferingpresent. injury," the 11 iesuee ar-::: purely lcgul 

and will not be clarified by further factual dcyclopmcnt,~ and 

n fail\.\r.e ··to rE~solve the cone:titutional icouc before the Pre:;sident 

,vetoes an i tern will leave .that item - · .:md other pa::::ts of any 

. ---:==4===P=l=a=i=~::~:..:.:·~::---ff-; ·- that the doctrine of· equitable discretion 
, · does not apply in thio caoo bccQus~ it ie a prudential rath~~ 
7 than a constitutional doctrine. Pl. Memo, p. 24. 3ut, as this 

Court:. has recogni~cd, the doct:rine is folt'nded upon consLlL.utionat 
separation of powers concerns: "federal cc·urts should generally 
refrain, ac o. ma.t:ter o£ :policy, .from irit1.·uding in Lht; uame cf the 
Constit.ution upon the internal affairs of Congress at the behest 
of lawrnakero who have failed to prevail in l:h~ ,!JUllt..ical 
process... Skaggs v. Carle, 898 F. Supp. l, 2 (b. D.C.), .9!2P.~al 
docketed, No. !:15-532J (D.C. Cir. Sept. 25, 1995). The separation 
of powers concerns informing the doctrine of equitable discretion 
are a ma.ttcr of such c:oncern that the dQ<.!L.J:·.l.ue prevents judicial 

. intervention "even when 'such a disposition would render a 
oon3titut:i.onal question un.t~vl~wc:~.l:.>l~;:.'" .!£., at 2 .. "!'hus, 
regardless whether Congress authorized Members of Congress to 
bring an o.ction, Cong~·t:!t;;l:l <.:1;l..u.Uot require the Court t.o exercise 
its equitable powers when the Court is concerned about ·its proper 
role vis-a-vis the l~~l~:~l1;1.tive branch. 
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B·-1t, ~s we showed in part I of this reply, plaintiffs 

not "suffering present i:1jury. 11 And it is a matter of 

speculation whether or when they will suffer injury in 

future. First,· Congress may exempt future.· la\\'S frcm t. 

operation of the Line Item Veto Act. Second, 

President were to-exercise the cancellation 

on him by the Act, any cancellation is s 

the 

conferred 

override by the 

enactment of a disapproval bill. 

constitutional requirement of 

certainly.impending, 11 NTEOv. 

1427, and the absence of a 

in this case proves it is not 

Moreover, simply 

are purely legal does not 

* * * sha~es the 

an injurt in fact be 
' 

or certainly inpending injury 

plaintiffs seek tc raise 

they· are ripe ~ ...-c---ee~IIr=-l:'s;;l~rti~St~-:£·E;ri~HE}!7';..;_ 

cessary t.o 

context 

decide See Regional Rail Reorganization Act cas 

4 19 u I s • 1 0 2 I 13 9 - :.. 4 0 { 19 7 4 ) ' 
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[~- R;, ;;- pm".:c~-~-

J i '. .\. ~~- : 
: • • ' _i,;%;. ·, I l 

b: . ', '1...~ ..... . 

·coNCLUSION 

· For these rea sons, and the reasons defendants ga·\fe in our_. 

openitg brief, the Court should grant defendants' motion ~o 

dismiss the complaint. 

Respect£ully submitted, 

FRANK W •. HUNGER 
Ass is tanL AL LuL Ji.!;y Gener·al 

ERIC H. HOLDER, JR. I 

· United States Attorney 

·GARY G. GRINDLER 
Deputy Assistant Attorney General 

~--- .,._.,,,_.ow.--•-----• --"''"'' ..- •••-•• .... -
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Special Litigation Counsel 
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----·---~--·· ...... ~·--..;._-
ADAM ISSENBERG 

Tria.l At.to:rney 

civil Divi~ion - Room 1036 
Department of Justice 
1?. 0. Bcix; 883 
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Telephone: (202) ~14-3418 
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FEB-25~ 

IN THE UNITED STATES DISTRICT COORT 
FOR THE DISTRICT OF COLL"'MBIA 

SENATOR ROBERT C. BYRD 1 et. aJ, .. , 
) 

Plaintiffs, 

v. 

FRANKLIN D. R~INES, Dire~tor, · 
Office of Management and 
Budget, et al. , 

) 
) 
) 
) 
.) 
} . 

) 
) 

Defendants. ) 
---· ... -----.--.. .. -··-·· ,.:._ ... .. -""' _____ ) 

Civil Action No. 97-0001 (TPJ) 

Kt:.PLY 'J.'l) ~l.J.Al.N'J.'H'.fl;:) I Oi:lPOSITION 
TO DEFE}I'"DANTS' MOTION. TO DISMI_~ 

INTRODUCTION 

In our opening brief, we demonstrated that plaintiffs lack 

Article III standing to sue, beca.use they (ailed _to allege that 

they have suffered concrete injury iriflicted by the defe~dants or 

any other federal official. We a.lao showed th3.t plaintiffs' 

constitutional challenge to the Line Item Veto Act is not ripe 

under Article III, because the Act merely authorizes the 

President to cancel dollar amounts of discretionary budget 

authority, items of new direct spending, and limited tax bene:Eits 

ln future spending and tax laws. At the present time, the 

President has not exercised this authority, C~.ndno one knows 

whether or when he will. Even if the President exercises the 

cancellation authority conferred on him by the Act. that 

cancellation may be nullified by a disapproval bill enacted by 

Congress .. In this speculat'i ve environment about t.h~ nper.:~t ion of. 

the Line Item Veto Act, plaintiffs' lawsuit. i~ 'rR;::)lly ;:~ reej_u~st 

for an advisory opinion, whit:h Art-.1 r:1 A TTT for.bids f~deral co~Jrt::.$ 

from rendering. 
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Plaintitfs, in ihelr oppositiqn and supporting decl 

claim that the Line ltem veto Act already "affects" the 

conduct themselves as legislators and the.way they deal 

Executive Branch, and they argue that this gives them standi.ng. 

Plaintitts' Memorandum in Opposition to Detendants' reot~on to 

Dismiss and in support ot Plaintit:ts' Mo~ion tor Summary Judg:':',ent 

("P.l. Memo"l, pp. 12.-18. Similarly, and for rea.sons of 

11prudence, 11 plaintiffs contend that the present irnpact of the F-.ct 

en the formulation of appropriations legislation makes this c<~.se 

consti tutior.ally ripe. Id :, p .. 23. 

B.lJt, as we shall sHew, ~laintiffs have failed to demonstrate 

a here-and-now· concrete injury inflicted by defe.ndants or the 

. President under the Line Item Veto Act. Plaintiffs' decl·ara=io:!:s 

that the Act 11 affects 11 them, and that it is an important factor 

they must '1 take * * * int.c account" in representing their 

constituents (Pl. Memo, p. 16) , reflect no rr.ore than the re-3.lity ~ 
of the life of a legislator, who must "takte. intc account" a 

myriad of factors from a multitude of sources. The declaro.ticns 

do not establish cognizable injury under Article III. As th:i.s 

Court observed in rejecting the claims of nor.-congressional 

plaintiffs to have standing to challenge the Line Item Veto Act 

in N.IEY v. United States, 929 F. Supp. 484, 490 (D.D.C.), aff'_d, 

101 F.3d 1423 (D.C. Cir. 1996), "standing requires that-the 

plaintiff have suffered an injury, not merely that the plaintiff 

.can identify some way in which the challenged action 

hypothetically affects them. 11 

- 2 -
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dv;.vE.. 
.:-·u:c:.hel:no:r-e, wttile plai:ctitts r.ray de:etL it pt·t:J:doAt 

their constitutional challenge 11 ;i.n an onle:dy ~c>nner ~·.v, cf ~~ 
" )o.--o 

than scrambling to do so only e>:fter a cancellation is in ef .___t_.-- ,.._ ~~l 
. . ~' ~ 

and Congress has failed to disapprove it 11 (Pl. Me:-:1o, p. 23), the ... ~.~, . ·. 

constitutional law of the land is precisely the opposite. ·:S!:'h~¥. .,... ,.. ~ . • ~vt·'W 
S.S-\.lJ.=~""'.~""f:oft'm""'e--f!C:Ir-o'"' .. Q,.., . .J--l_t-.--. LEDE,.__~.:::ra.:r.:t-1ie7lifl==t·~yr··"'t--b:;=::·:a-ns;f=-'::;--a:rid;r,mr:mon-1rrTTr'Asnnl'E!erca:nt~l'ln:artt:--·,:-· '"iarrrnrd~. ~e rr'AAr:rl"t'1l.7c~1i'!'t?. r r X , th. """-lll"'f · . 

I Q t 
courts should refrain from deciding constitutional "'1\i'~ ~ 

~-.-· _· \"" 1'\..t. .~t•""-U... •f. "- ~L.\.~'tt lA""-lYo~~/ '1- lk v'.~. . . 
· c;uestions .... .. . . :&r. tltl.e abse.,ce: ef \ . · 

~.w 1\.\s '" ' e.J ~"~V'o( t 
~ . the President exercises ve

1
l ~~ 

cancellation 

Aceo:cdingly, thls case 1s not tipe. 

ARGUMEI\7T 

on him by the Line Item Veto 

r.o n'<:!e.a for 

~ ~ •, 1. va ~c.~"bw 
~---(A"",.....~~ d-- (k '~~ 

I. PLAINTIFFS U'\.CK ART'ICi,E I II STANDING TO SUE \1 ~t- '-'f< • 
v1e demonstrated in our opening brief (Memorandum of Points 

and .Authorities in Support of Defendants' Motion to Dismiss 

[ 11 Def. Memo 11 ], pp. 14-17i .that plaintiffs failed to allege they 

have suffered, or certainly will suffer, concrete personal injut·y 

inflicted by the defendants or any other fedexal official. 

Although the Line Item Veto Act provides that a Member of 

Congress may bring an action in this Court s~eking declaratory or 

injunctive relief on the ground that the Act is unconstitutional 

(2 U.S. C. 6 92 (a) ) , we a.rgued that plaintiffs' failure co show 

concrete injury defeats thffir standing to sue, because such a 
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showing is, unde.r Article III,· an "' irredllC~ble mir.imum' 
11 

·requirem(;nt. United Food & ·cornmexcial Workers v. 

116 S. Ct~ 1529, 1533 (1996). 

In response, plaintiffs argue .that 11 the ~i~~~J}~~·· of the 

Line Item Veto Act "injures the plaintiffs (and the public 

interest) now, by invading Members' tights and po·..;srs in the 

. cu~rently ongoing process of formulating and passing legislatior:, 

regardless of when or why the President first actually vetoes a<1 

item." Pl. Memo, p. 12. Plaintiffs have submitted declarations 

purporting to substantiate 'these alleged present i.hjures. 

However'· plaintiffs' declarations do riot demor:.st:rate 

plaintiffs are suffering a here-and-now concrete injury inflicted 

by def~ndants or the President. Moreover, .the precedents upo!1 

.which plaintiffs rely do not support their argument that they 

have suffered or cert.ainly will suffer cognizable injury under 

Article III.· 

A. The Line Item veto Act Has No Present Effect 
nn Pla_int;iffs' Votes ."f9,r ~pp?;opriations .J...?.-)1,S. 

. . 

ront:r.ary to plaintiffs' contention, the Line Item Veto .'\ct. 

does not have a 11 concrete present sffsct 11 by 11 chang[ing] the 

legal effect of Members' votes on appropriatio:r. billa. Ill. Memo, 

P- 16. Ther.e h.ava been no such 11 votec 11 alleged by plo.intiffs, 

let alone action by the Precident to oh~ngc their legal effect. 

None of the plaintiffc dcclo.rco that he actually ha~ been 

11 force [d] 11 by the Act "to authorb:e the President t.o select :L:n:;m 

'rnenuc 1 '' when po.saing an appropriation bill, as they cH~ut! lu 

their oppooition. g. At most, plaintiffs declar~ Lb;I.L the Act. 

- 4 -

COPY 



will affect futt.lr.~ votes on appropriation bills.· This 

not a here-and-now injury. 

Thus, Senator Byrd declares that the Act "wiLl 11 

meaning of the votes that. he and other Mernbers of Congl.-ess '·will n 

cast on nth~ final passage of appropriation bills." Declaracion 

6£ Senator Robert C. Byrd, dated January 24, 1997 ["Byrd Decl."], 

~18. It is only when a bill subje~t to the Act "is presented for 

a vote on final passage in the Senate" that Se~ator Byrd and 

Senator Noyn.ihan claim the·Act changes the legal effect of their 

votes. ld., ,1.9; Declaration of ~enator Daniel Patrick Moynihan, 

dated January 24, 1997 ["Moynihan Decl. ''], ,22. 

Simila~ly, Senator Levin declares that ~is vote on 

app:topriation bills will be affected by the· Act "i.n a 

circumstance in which I vote for c. bill on final passage th3.t is 

subject to the Line Item Veto Act and that cont.aina one or mc:n~e 

provisions v.·hich I support and which have. been the result of 

various negotiations." Declaration of Senator Carl Levin, dated 

January 24, 1977 ["Levin Decl."], ,6.B.a. Senator Levin does not 

declare that this "circumstance" has occurred. Instead, he avers 

that, ~(w]hen thac bill is pr~sented to the President, the 

President.will have the power to approve it. while cancelling the 

provision or provisions which I concluded had warranted my 

affirmative vote for ~he entire bill." Levin Decl., ~6.B.a. "If 

the President cancels one or more of those provisions, tl".at 

c~ncellation would change the eff~ct of ~y vote under the 
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constitutiorl." Iq. .Thus, like Senator 

not identify a here-and-now injury i.nflicted by the 

Article III requires that plaintiffs allege· a 

certainly.impending a~tion of defendants under the Line Item Veto 

Act to ~hange the legal eff~ct of their votes ~n apptopriation 

bi~ls. They have not done so. 

B. The Fact That Plaintiffs Must Take 
the Line Item veto Act 11 lnto Account 11 

Doe~ Not Constitute Cognizable Injury 

We do not disputg pli~ inti ffs' contention that the IJ4 oe Itel'tl 

vtt.;J;;o Dct "affects A. ph:cinti:ffs and otber Members: of C.o..&:l.gl:e91tl 

!eophasis added}. See Pl. Memo, pp. 16 1.1'. 'i'~IU.O!, L may very 

well be true, as plaintiffs argue, that the Act, "merely by being 

in force, affects Members' powers in the fonm.1lation of 

legislation, becatlse t:,hey must take the item-veto Q<;)_w_~r. into 

·account at that time, regardless of when or bow it is later 

used.n .!Q.[.!ee Byrd Decl .• ~21; Declaration of Marko. 

H~tfield, dated January 22, 1997; ,4; Levin Decl., ,,4, 6; 

Moyriihan Decl., ,18; Declaration of David Skaggs, dated January 

25, 1997, ,~4, 6; Declaration of Henry A. Wiixman, dated Jam,1ar.y 

~4J b "-"'1. -r. ke1 ' 
23, 1997, ~'"' 

But the fact that plaintiffs must take the Line Item Veto 

Act 11 into account 11 is not cognizable injury under Article Il:I. 

Plaintiffs and other Members of Congress must take into account a 

variety of pressures and influences that affect them as 

1 None of the other doclar~tiono deal with the alleged 
impact of -the Line Item Veto Act on the legal effect of 
plaintiffei votco on ~ppropriation bills. 
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Congress, from constituents, and from public opinion. 

execute those laws, maY "affect'' the power relationship between 

the. political branches and the formulation of legislative 

strategy by individual Members. of Congress. In H.fL:J;:J:'~+J.g.\=. . .9..!.1 v. 

Bush, 553 F.2d 190, 210-214 (D.C. Cir. 1977), the Diatrict of. 

Columbia Circuit expressly held that a claim of injury based on 

the bare. impact of a federal law on the legislative proce.ss is 

precisely the sort of abstiact, generalized grievance about 

constitutional govern~nce and the overall effectiveness of a 

legislator that does not establish standing under Jl.:r:t icle I II. 

See. .Q.chlesinger v. Reservists Commit tee . to St9.P ... th~ .. N~.;r, 4::.8 CJ. s. 

20S, 217 1 220. (1974). 

None of the District of Columbia Circuit cases plaintiffs 

cite (Pl. Memo, p~. ·13 -15) suppox:ts the proposition. that the ruere 

existence of a cha.llenged law which "affects 11 a Member of 

Congress is cognizable injury under Article III. In r:1i..<;;.P~l v. 

Anderson, 817 F. Supp. 126 (D.D.C. 1993), aff_:_cL 14 F.3d 623 

(D.C. Cir. 1994), members of the House of Representatives sued 

the Clerk of the House, who is responsible.for tallying and 

reporting the votes of the House Committee on the Whole, and the 

five Delegates to the House (817 F. Supp. at 130 n. 5), 

challenging the votes the Delegates were casting ln the Committee 

on the. Whole under a rule adopted by the House. Plaintiffs 

alleged that, under the challenged House rule, t~ey ~ere being 

- 7 -
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denied a vote carrying weight proportiorial to their sta 

population. .817 F. Supp~ at 137. 

This Court held that plaintiffs had alleged cognizable 

injury under Article I I I, because the cha.llet1ged !:·ule already had 

··been implemented through defendants' conduct and plai~tiffs' 

concrets 16ss of a proportional vote had occurred. 817 F. Supp. 

at 137. 2 Neither the named defendants nor the Pr:esident have 

taken action under the Line. Item Veto Act to inflict cornpara.ble 

injury on plaintiffs. 

In Moore v, u.s. House of Representatives, 733 F.2d 946 

(D.C. Cir. 1984), cert. denied, 469 U.S. 1106 (1985), members of 

the House of Representativ~s sued the House, the United States 

Senate, the Speaker of the House, the President of the ~enate, 

the Clerk of the House, and the Secretary of the Senate~ alleging 

that defendants inji.:.red them by allo-wing the Tax Equity and 

Fiscal Responsibility Act of 1982 to originate in the Senate, J.n 

violation.of the.Origination Clause of the Constitution. Q1e.of 

the plaintiffs had submitted a resolution in the House, which was 

not adopted, to return to the Senate without further action.the 

bill which became the Act, because the bill had started out in 

the House as a tax reduction measure but had. been amended in the 

Senate to become a tax revenue measure. 733 F.2d at 949-949. 

The District of' Columbia Circuit held that, because. 

defendants refused to adopt the resolution returning the House 

2 On appeal, plaintiffs' standing was not challenged. 14 
F.3d at b:.!!::!. 

- 8 -
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bill to the Senate without further action, and the bill became~ 

law, plaintiffs actually had been depriv~d of the concre::,p::. ~q; ~-f 
' . , . '·,, . . ,._-o 

opportunity to vote on a tax revenue mea.sura ~";1 tne manner, ___ ..... 

prescribed by the Constit~ticin, ~hich was cognizable injury. 733 

F. 2d at 951, 954. No similar injury has beer: inflicted by tile 

named defendants or the 2resident on plaintiffs. 

In Vander Ja_gt v. O'Neill, 699 F.2d 1166. (D.C. Cir.), _g.§Jt. 

den:i.ed, 464 U.S. B23 (1983), members of the House of 

Represe;tatives sued the Speaker of the.House, the Majority 

Leader,. the Chairman of the Democratic Caucus, the Dernocratic 

Steering and Policy Committee, .and the Democr~tic Caucus (699 
I 

F.2d at 1167 n. 1), alleging that defeddants systematically 

discriminated against them by providing them with fewer seats o~ 

·House committees and subcommittees than they· were. pr·opox·tionately 

owed. 699 F.2d at 1167. The District of ·columbia Circuit held 

that defendants' actio~ in adopting a House resolution allotting 

comrnittee and subcommittee seats already haC. caused concrete 

dilution of pl~intiffs' voting power and was ~ognizable inju~y . 
. ' 

Id,, at 1169. There has been no comparable action· taken by 

defendants or the President against plaintiffs. 

In Kenned_y v. Sampson, 511 F.2d 430 (D.C. Cir. 1974), 

Senator Edward Kennedy sued the Administrator of the General 

Services Administration and the Chief of White House Records, who 

have ministerial duties related to the recording and publication 

of enatted legisl~tion, to declare invalid President Richard 

Nixon's "pocket-veto" of a bill called the Family Practice of. 

- 9 -
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Medicine Act. The District of Columbia CircL:.it held tha 

Kennedy.alleged cognizable injury, because the pocket-vet 

occurred, and Senator Kennedy 1 s vote allegedly had been 

nu:lified. 511 F.2d at 433 1 436. Here, in ~ontrast, the 

President has not exercised the cancellat;.ion authority conferred 

· on him by the Line Item Ve.to Act or taken a:->.y other action to 

injure plaintiffs' vote in Congress. 

Finally, in Synar v. United States, 626 F.·supp. 1374 

(D. D.C.) (three-judge court} , aff' d sub .l!.Qlll· ]2ow§!.!;\~ v. ~IT?.l:, 

478 u.s. 714 (1986}, which ·plaintiffs say is 11 indistinguishable 

.on the standing issue from the present case 11 (Pl. Memo, p. 15), 

members of Congress and th.a National 'I'reasury Employees Union 

·separately sued the government to challenge the constituticnality 

of the Gramm-Rudman-Hollings Act, In accordance with the ·Act, 

all spending increases provided by earlier legislation, including 

cost -of-living adjus·tments for federal retirees, were tempcra:r:i ly 

suspended, the Comptroller General issued a repor·t specifying· 

budget·reductions that would have to be made during the balance 

of the fiscal year, and the President issued a "sequestration'r 

order permanently suspending.spending increases and sequestering 

new budget authority that would cause the federal bu~get to 

exceed specified levels. 

This Court held that these concrete actions by the 

government -- and not the mere existence of the Gramm-Rudman­

Hollings Act --·effectively 11 nullif[ied) plaintiffs' votes an 

. th[e] earlier legislationrt ~nd gave the congressional plaintiffs 

- lU -
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standing .. 626 F. Supp. at 1382. 1 Again, no such actions 

be~n taken against plaintiffs by the named defendants or 

President under the Line Item Vetb A~t. 

These cases demonstrate that·some palpable event, and not 

merely a legislator's subjectiv.e fear about, or "takir.g into 
~ . \ 

account 11 the consequences of, a- particular law, is necessary to 

. constitute cognizable injury under Article III. As. the District· 

· of Columbia Circuit explained in Harrington v. Bu.Qh, ~1JJ2.+.S., 553 

F.2d at 213, a 11 'specific''' and "'objective'u t_est f:)r 

corigr~s~ional standin~ is the ~ini~um necessary to protett the 

courts from becoming embroiled in the politica~morass that is 

always hovering about \.1hen Mernbe.:r:s of Congress sue the Executive 

Branch .. If a claim of injury does not meet such a quantifiable 

test, the courts will find themselv~s speculating about the 

interrelitionships of the political branches in what is 

essentially a factual vacuum. 

... 

Mo~eover, while the 11 taking into account 1' alleg~tion made by 

plaintiffs may signify a present "effect, 11 as plaintiffs cor:.tend 

(Pl. Memo, p. 17), it is no more an injury than anyt!-.ing else 

legislato;rs must take into account from a multitude of sources: 

do they have enough votes for the bill they want to pass; what 

3 As we p6inted out in our 9pening brief (Def. Memo, p. 19), 
the Supreme Court pointedly refused to coneider whether the 
congre~sional plaintiffs in synar had standing.. 478 U.s. at 721. 

· Inst€1ad, it held tho.t members of the Nat~onal Trea5ury EmpJ.oye:e.s 
Union, which had brought a companion suit, had star.ding to · 
challenge the CrGlmm Itudman-I!ollings Act becau,~e the governmt!.!.lL' ~ 
actions under the Act terminated cost-of-living allowances whicp 
o~hcrwioc th~y would have receive. Id. 

- ~1 -
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~ust they trade off t~ gather support; will. the Presid 

.the bill.; what ~ill ~he hometown newspaper say. These re all 

present '1effects," but they do. not .constit~te injury unde·~·------­
Article .1 I I, and a Member o: Congress cannot sue t~c re.d:reos~ then\. 

Uncertainty, which Senator Levin sees as a by-product of ,the 
..... 

enactment of .the Line Item Veto Act (Levin Decl. , ~7) , · i.s to a 

latge extent a fac~ 6£ legislative life. 

·Therefore, plaintiffs cannot claim standing based t:'.erely on 

_the unexercised authority confer:~::·ed by that Act. As this cou:r.t 

observed in rejecting the claims of plaintiffs to have staDdi~g 

to challenge the Line Item Veto Act in ~TEQ v. !Jnj,te.d.St;._9JS!_F!, 929 

F. Supp. 484, 490 (D.D.C.), aff'd, 101 F.3d 1423 (D.C. Cir. 

1999) 
1 

"standing req~ires that the plaintiff.have suffere::l an 

injux:y:, not merely that the plaintiff can ide.ntify some way in 
. . . . 

which the challenged.action hypothetically.aft"e~ll them." 

c. The ~sident Has Not Nullified Pl3.:i,.nt.;iJ.t$.~ .... Y.Qt;.~§. 

Finally, plaintiffs' th:ird claim of injury ~- that ''·..,.hen the 

President does cancel .an item, he is both nullifying Members' 

votes fot that item and repealing a duly eriacted lawu (Pl. Memo, 

p. 18) plainly is not based on any actio~s the President has . 

taken, is taking, or imminently will take against plaintiffs 

under the Line Item Veto Act. It is-not a claim of pn::sent 

injury.. Instead, ·it is a supposition based on future action. . J..s 

we have established, such suppositions do not satisfy Article 

- 12 -
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I II Is requirement of present or certainly imper.ding con 

injury to support standing to sue. 4 

I I. THE ISSUES PRESENTED .BY PLAIN1'H'FS ltRE 
NOT RIPE FOR ADJUDIC~.TION UNDER .A"'R'T'TC:T,F'. TTi 

We showed in our ope:ning brief that pli'Jint-.1 ffs:1
1 

constitution~l challeng~ to the Line Item VPtn Act i~ not ripe 

for adjudication under Ai't~cle IT.T., ht<>:r:~1ll'lA t.he Pre-sident has not 

exercised the CaTICe.J.lat; ()n ;mf-hnr'i t-.y COD.fE'rred On him by th.a J\ct 1 

and no one kn()WA whAt-.hP.r. or when he ·will. Def. Me::no I pp. 2 6-2 9. 

-Therefore,· t:.'hp.re. Lc;~ no pres.ent 11 case 11 or "controvarc1y 11
-. pend i.ng 

befor~ thA Court. 

P1~inriffs respond that "the prop~r time to resolve" their 

·r.nnst"it-11tional challenge "is now. 11 Pl. Marne, p. 20. They cl~im 

t-hey "are suf£eri ng present injury, " the il iesuee:: are purely lcgt:~.l 

a~d will not be clar[fied by further fa6tual development,~ and 

"failt.~re ·to resolve the conetitutional icouc before the Pre$ident 

vetoee an itsm will leave that item - · o.nd othc:::r pa::'ts of any 

_.,.__ ..... __ -~---.-
. 4 Plaintiffs argue that the doctrine of equitable disc:c·etion 

does not. apply in thia C·:l:JO because it io a prudential ratbt::i 
than a constitutional doctrine. Pl. Memo, p. 24. But, as ·this 
Court has recogni"O:cd, the doctrine is founded upon con$LlL.utional 
separation of powers concerns: "federal courts shculd generally 
refrain, ao o. ma.tter of policy, from intruding ic1 Ll.Lt; name cf the 
Constitution upori the internal affairs of Congress at the behest 
of lawmakero who have failed to prevail in t.ht:: !JUlll..lcal 
process. 11 Skaggs v. Carle, 898 F. Supp. 1, 2 {D.D.C.), .ru2P,§.?l 
docketed, No. ~5-532:3 (D.C. Cir. Sept. 25, 1995). The separation 
of powers concerns informing the doctrine of equitable discretion 
are a m.:tttcr of such concen1 that the dor..;L..t·lue prevents judicial 
intervention "even when 'such a disposition would render a 
OOn:Jt.it.utional que~Stion Ufl!.~V.i.~Wd.l:.>l(;;l, r II .I£. 1 at 2 • <rhus 1 

regardless whether Congress authorized Members of Congress to 
bring an action, Cong~t=ol:;! r.:"'nnot require the Court to exercise 
its equitable powers when the Collrt is concerned about its proper 
role vis-a-vis the l~~l~l~cive branch. 
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appropriation or other bill to which· it ·....;as attached 

.. cloud created by the Act." Jd. 
"­

. But, as we showed in part I of this reply I plaintiffs a--re---

p.Ql;. "suffering present i::1jury.11 And it is a matter of· 

speculation whether or when they will suffer injury in the 

future. · First, Congress may exempt future laws frcm the 

operation of the Line Item Veto Act. Second, aven if the 

President were to exercise the ca.ncellation authority conferred 

on him by the Act, any cancellation is subject to override by the 

enactment of a disapproval bill, "Ripeness *. k * shares the 

constitutional requirement of standing that an injury in fact be · 

certainly impending 1 
11 N'rEO v. united States, .§lJJ.PX~., 101 F. 3d at 

1427 1 and the.absence of a present or certainly impending injury 

in this case proves it is not ripe. 

Moreover, simply because the issues plaintiffs S~ek to raise . 
' . P-~ ~..,\~ 

are purely legal d0€8 not mean they are ripe o ~ th!i cant ·raxy 1 r · 
.~.cJ.r.i.'-t.... vql ~c.-t' l4~o~LI.t'l trr""' 1 "'- ·· ~~lc.rL •~ ~. 
±t: l:B the leng••eta:.ding pellCi' of the. feder4lcou.:rt~e !!Q!:. tG :reach 
C..O"'-""'G-"t:L 1 ~ ~ o.{ · c..o "'-' '-c.. )I:' t- 9a 'f\..c, ~ q $ re ~~~ -c' } """' ct. · 
and d~G~de novel and complex constit 1 'ti-6·Aa1 E:f'ti:e'Stione, such e:s 

"""t" ""~ "'-'( ""' l . """""" ~ . . thas.9 rEti.sed by pl aj ntiffs, · unlesa it. is absoh:ttely nec~ssar~to 

do SO'. :Q.n4ted States v. NTEU, 115 S. Ct. 1003, 1019. (1995); 

Ashwander v. TVA, 2~7 U.S. 288, 346-347 (1936). (Brandeis, J. I 

concurring) . l:- ..-is 1.lQ.!;, absolllLely neceesarl to rea:eh at=Hi 

plaintiffs' eeAet±'e:tltiollal ela!Tn . 1':xet is pa:1't:icularloy t:r~ 

wher~, as fiere, there context within which to 

decide those·:~{ims. anization Act £ases, 

419 u.s. 102~:9~140 



Finally, the '' plaintiffs say they s-

If and when 

future spending and 

Memo, p. 20). It has 
----~--~~~~~~-------­

the authority 

and becomes effective or 

benefits in future and·ta:x: Court V~ill be 

constit.utional 

CONCLUSION 

For these reasons, and the reasons defendants gave. in our 

6pening brief, the Court should grant defe~danis' motion to 

dismiss the complaint. 

Respectfully submitted, 

FRANK W. HUNGER 
A.ssistanL ALLULW:y Gem;r·al 

ERIC H. HOLDER, jR., 
United States Attorney 

GARY G. GRINDLER 
Deputy Assistant Attorney General 

-------~·~-.. -·~·-·-----·--···· _,,_ .. ···-
DAVID J. ANDERSON 

NB l L .H. KO~LOWE··-· .... - ···-·------ ...... ·~--

Special Litigation Counsel 
u.c. Bar No. 361792 

--~·-·----····· ... -··----·~···-···-- ·--ADAM ISSENBERG 
Trial Atto:t·ney 

Civil Divi~ion - Room 1036 
Department of Justice 
P. 0. Box: 883 
Washington, D.C. 20044 
Telephone: (202) 514-3418 

Attorneys for Defendants 
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. .MEMORANDUM FOR ABNER J . .MIKVA 
COUNSEL TO THE PRESIDENT 

ALICE M. RIVLIN 

Office of Legal Counsel 

Ret.(Delahunt)S4CMB 
Ret. fSUBlJ.m~b:j.llcan/li kC 

· _sraJJm_bJ Jlan/U~~t-~~t'!~-f amalbnbillcom/liVmar 
Washing roll, D. C. 20SJO . . ----

March 27, 1995 

DIRECTOR, OFFICE .OF MANAGEMENT AND BUDGET . 

From: Walter Dellinger~ 
Assistant Attomey General 

Re: Senate-Passed Separate :Enrollment Line Item Veto/S.4. 

'This is to .provide you with our views on 5.4~ ·~ne Separate Enrollment and Line 
Item Veto Act of 1995," as passed by .the Seriate, ~ 141 Cong. Rec. 54484-85 (daily ed. 
Mar. 23. 1995). We have commented on prior vetsions of this legislation, and more 
geneially on the constitutionality o&arate enronme'9rovisions ia li:De item veto · 
proposals. ~ Memor:andum for Abner J. Mikva, Counsel to the President, and Alice M~ . 
Rivlin, Director, Office of Management and Budget. from Walter Dellinger, Assistant · 
Attorney General, Office of Legal Counsel, re: Line Item Veto "Proposals/S.4. s. 14 and 
S.l37 (Mar. 16, 1995) (the March 16 OLC Memo). As passed by the Senate. S.4 
incorporates an amendment, intrOduced by SenatOr Speneer Abraham. that addresses one of 
the constitutional concerns we identified in that memorandum. Although t:he bill, as so 
amended, is distinctly improved from a constitutional St3lldpoint; we continue to believe that 
it may fail to survive judicial review. Accordingly, in the interest of ensuring that Congress 
passes a liiie. ttelli veto measure tfial has the great~ chance of being sustaihed, we 
recommend that the House-Senar.e Conference report out a. measure that does not include a 
separate enroll!IIJ£:IIt provision. 

In prior versions, S.4 provided only that, after a covered bill had been passed in the 
same fonn by both Houses, the enrolling clerk of the House in which the measure originated 
was lO disaggregate the various items in the measure for presentment, as separate "bills; " to 

. the President. Under Senator Abraham's amendment to S.4, after the clerk has 
disaggregated ihc bill into items that are· to be considerea separate bills, 

[t]he new bills resulting from the disaggregation . . . sh.all be immediately 
plac~ o~e ~ropnate c.aJendar in the Rouse of origination, and upon 
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·. pas. sage, placed on the ,appropriate calendar in the other .House. Th 
the next order of business in ·each House and e shall be con ide 
voted on en bioc and shall nor be subjecr to amendment. · · 

. ' ' . . 

Sec. 4(b) (emphasis added). If passed by ooth Houses in this maniler, the bills 
presented to the President. · · 

a 
In the March 16 OLC Memo, we advised you that the separate enrollment procedure 

· nvi~ged in ear. Her ~ills:- which did ~ot cont.empl~~e ~other vot: by both H~uses after.the 
nrollmg clerk had d1saggregared the bill -- would r.useO very difficult questions" under 
e Presentment Clause, U.S. Canst. art. I, § 7, cl. 2, and might well not be sustained. 

March 16 OLC Memo at 4. ·Specifically, westated. that · 
. . 

[o]n what seems to us to be .the best reading of the Presentment Clause, 
what must be presented to the President is the "bill" in exactly the fonn in 

. which it was voted on and passed by both the House of Represent~tives and 
the Senate. rather than a meas\Ite or a series of measures that subsequently has 
been.abstrncted from that bill by the clerk of the relevant House .. 

March 16 OLC Memo at 4. In fmding such separate enrollment procedures to be 
constitutionally dubious, we reached the· same conclusion that our Office had expressed ten 
years earli~r, ~ Con!\tiPJtionali~ of Line-Item Veto Proposal, 9 Op. O.L.C. 28t 30 (1985). 

'l}le Abtaham amendment attempts to address this difficulty by requiring that, after. 
t.he e~Ung clerk of the originating House has disaggregated a covered bill, both Houses 
vote on the disaggrega.too bills en big¢. The evuiint purpose of the amendment is to ensure 
that both Houses have voted on the bills that are presented to the President in exac[}y the · 
samerjm as they are presented to hlnl. As we pointed out in our earlier memorandum, the 
amendment improves the chances that S.4 will be sustained. w March 16 OLC Memo at 4. 

Nevertheless, we continue to believe that there is a serious litigation risk tbat a· 
separate enrollment procedure, even as found in amended S.4, would be held to be 
unconstirutional. ·If nqt_hing else, the procedure of passing a wge numbeJ: of "bills" in a 
:single, ~"bloc vote represents a si . · tcant d arture from what has been the ordin¥J 
congress1on cc un er the Presentment Clause for over two hundred ears. In thi:s 
area, he courts have given con3iderablc weight to past practice in deciding wbat the • 
Consdtution permits or requires. ~' ~.The Pocket VetoCase. 279 U.S. 655, 689·90 .· 
(1929), 1 Second. the scope of Con ss' authority-- if any to determine what shall r J 
constitute a "b' or purposes of the Presentment ause to be who y untested. · 

, ge o e . amen ment could be constnted. as attempting to require 

1 we are aware lhat Congress' practice bas not been absolutely unvarying, and that in particular 
cir<:ux:nstaoc~ a s~glc vote may be deemed taapply [O two distinct bills. ~ 141 Cong. Rec. $4084 (daily ed. 
Mar~ 16, 1995) (remarks of Seo. Coats) {citing Rule XLIX of the RuleB of the. House of RepfC$Cinta.tives). 

2 
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. vv \\\~ %~ 
by stacute, that each House foUow cenain procedural roles U, that amen ments not b~ ~ 
permitted when .the disaggregated bills are being voted on eri bloc). Howe r, 1t ts ~ 
questionable whether an Act of Congress could impose internal procedures o .rhe Houses. ,...... 
See March 16 OLC Memo at 5, n.l; Laurence H. Tribe, American onstitutl Law§~~. 
l3 at 267 (2d ed. 1988). 2 Fina!Jy, as a practical marrer, under any separate e ent J.."' 
pmcerltire, the Pr-esident could not be expected physically to sign each and every one of the 
nu.merous separate "bills'' that were presented to him. While we believe that the President 
can comply with the "signing" requirement of article I, § 7 even if he does not affix his 
signature at the end of every single, disaggregated bill, cr. Hill v. United States, 288 F. 192, 
193 (7th Cir. 1923); Signature of SecretarY of the Treasury,. I Op. Att'y Gen. 670 (1824); 
the practical necessity of en bloc Presidential signing -- as· well as .en bloc congressional 
voting would raise another constitutional issue for the courts. 

Accordingly, we believe that if Congress enacted a "separate enrollment" form of the 
line item veto -- such as the Senate-passed S.4 -- there would be a serious risk that the 
measure would not survive judiciill review. By contrast; line item veto measures - such as 
the House·pas~ed bill, H.R. 2 --that delegate to the President the authority to withhold the 
expenditure of appropriated funds in certain circumstances are, in our judgment, very likely· 
to be upheld~ To the extent that such measures pose constitutional questions, they do so in 
two main areas · -- the delegation of congressional power to. the President, and separ.ltion of 

. powers.doctririe. These are a.reas. ·however, in which the Court has a well-settled 
jurisprudence. We have carefully reviewed such proposals in light of the Court•s decisions, · 
and have concluded that they would very likely survive judicial review. See Statement of 
Walter Dellinger, Assistant Attorney General, Office of Legal Counsel, Before the 
Subcornm. on the: Constitution, Federalism, and Property Rights, Senate Judiciary Comm., 
Line Item Veto Hearing (Jan. 24, t995) (the January 24 Statement). 

We note. however, that H.R. 2 itselfposes a constitutiooa.l problem that can, and 
should, be cured. As explainted i:ri the January 24 Statement, the language of the targeted tax. 
provisions of that bill is objectionable as drnfted~ The use of the tem1s "veto" and "repeal" 
in those provisions raises constitutional concerns that are not posed by the budget authority 
provisions of the bilL Article I, § 7. cl. 2 provides that the President only can exercise his 
"veto" power before a provision becomes law, i.e., when a bill is presented to him for his 
approval or disapproval. But H.R. 2 purports to authorize the President to veto targeted tax 
benefits after they have become Jaw. As for the use of the word ''repeal," it suggests that 
the President is being given i:he unilateral power to change existing law. A court might well 
conclud., that this would amount. to an unconstitutional delegation of authority to the 
President, and a violation of the plain textual provisions of article It § 7, cL 2 governing the 
manner in which .laws are to be changed {specifically, through pa.Ssage of amending 
legislation by both Houses of Congress and presentment to the President for his approval). 

·;: If, contrary to our advice, the House-Senate Conference adopts a separate enrollment procedure, we would 
reGommcod that it add a provision clarifying that each House reserves the right to alter tbe procr:::dure that .it is 
to follow. 

3 
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To cure tttis and other flaws, we attach proposed mark-ups of H.R. 2 that refl 
we would recommend in that bill. 3 

" 
. It is clearly in the interests of the Administration and of congressional pro nents of #.,c;; 

the line item veto alike to enact legislation that has the greatest possible chance of b · ,.._-r; 
· sustained in the courts. We recommend, therefore, that the House-Senate Conference repon 
out a line item vet.o bill that does not include a separate enrolhnent procedure. 

(Attachments) 

' ~ The mark-ups also include: several. other .!iUggestions for improving H.R. 2: fi.l'$t, a subsection reserving to 
each l-louse lbe rigb(to alter the procedurnl rules adopted in the bill; second, language slightly modifying the 
olements of what must be set forth in the Presldt;ntial Special Message reporting the rescissioll of'a budget 
authority or targeted tax benefit; and, third, a. severability claUSe. · 

4 
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Of!it::l:' of tho: 
Aoai•to.n; Attomc;y O~:ncnl 

MEMORANDUM FOR ABNER J. MIKV A 
COUNSEL TO THE PRESIDENT 

ALICE M. RIVLIN 

Office of Legal Counsel 

Wt1t/iingUJn, D. C. 20530 

March 27, 1995 

DmECTOR, OFFICE OF MAJ.~AGEl\fENT AND BUDGET 

From: Walter Dellinger~ 
Assistant Attorney Getteral 

Re: Lirie Item Veto\Proposed Changes to H.R. 2 

I am attaching two p~sed mark~ups of H.R. 2. that reflect our suggested changes to 
the bill. Most significantly, in an effott to cure potential constirutional problems with the 
targeted tax benefit provisions of the existing bill, both proposals would eliminate the words . 
II vetO" and ''repeal~· from those provisions. 

The proposed mark-ups are identical except in one critical respect. Tile first proposal 
would give the President .the power to ... rescind" targeted tax benefits, the effect of which 
would he to "cancel" such benefits. The terms "rescind .. and cancelled" are used in the bill 
to describe the President's pawer on the budget authority side. The second proposal would . 
give the President the power to "suspend" targeted tax benefits: the suspension subsequently . 
could be lifted if the President made certain fmdings. From a litigation risk standpoint. 
presidential "suspension" of targeted tax benefits is clearly preferable, because the courts 
have long upheld acts of Congress that give the President the authority to suspend provisions 
of the law. By contraSt,' to say that the President has tbe power to "rescind" a targeted tax 
benefit is more susceptible to constitutional attack on the grounds tbat it appears to give the 
President the unilateral power to .. repeal .. a provision of law- the very problem with. the 
existing versiOD of H.R.' 2 that we arc trying to avoid. 

In reviewing both proposed mark·ups, please note the following: 

• Existing provisions of the bill are denoted in regular type-face. 

• Suggested new wolds and provisions are denoted iii bold. 

• Suggested deletions are (Ptacketed and underlined]. 
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• ·The mark-ups do not ~elude all sections of the bill, only the most rel · vant 
sections. If our suggestions are accepted, parallel changes ~. "res ission" 
of targeted tax benefits~ rather than "veto" of such benefits, and "resc sion 
disapproval bill," rather than "resdssion\receipts disapproval bill") wo need 
to be made in the sections that are not set forth in the mark-up. 

w 2 -
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Sec. 2 

PROPOSAL # 1: "RESCISSION• OF TARGETRD TAX B 

LINE ITSM VETO AUTHORITY 

(a) In Geperal- Notwithstanding the provisions of 

title X of the Congr~ssiona.l Budget and !mEJoundrnent Control Act 

of 1974, and subject. to the provisionsof this section, the 

President may rescind ail or part of any dol~ar amount of any 

discretionary budget authol::'ity specifi~d in an appropriation Act 

or conference report or ~.oint explanatory statement accompanying 

a conference report on the Act, or r~scind [~J any targeted 

tax benefit which is sUbject to the t~rms of this Act if the 

President 

. ( ~) determines that. - -

(A) such rescission [Qr ve~g] would help reduce the 

Federal budget deficit; 

:(B} such resci::~sion [or veto} w1~1 not. impair any 

essential Government functions; and 

(C) such rescission for vetQ] will not har.m the 

national interest: and 

(2) notifies ehe Congress of such rescission [or veto) by a 

special message not later than ten calendar days (not including 
. . 

sundays} after the da.t:e of enactment· of an appropriation Act 

Qroviding such budget authority.or a revenue or reconciliation 

Act containing a targeted· tax benefit. 
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Sec. 3 LINE ITEM VETO EFFECTIVE .UNLESS DIS~PPROV 

(a) (l) Any amount of· budget authority rescinded under 
\~ 

as set forth in a special. message by the ·President shall be'<:.., 

deemed canceled unless, during .the period described in subsection 

·(b) , a rescission (/receipt§.] disapproval bill making available 

all of. the amount rescinded ia enacted into law. 

(2) Any targeted tax benefit rescinded. [provi§ion of law 

vetoed] under thie Ac~ as set forth in a special message by the 

President shall be deemed cance1ed (repealed] unless, during the 

period described in subsection (b) , a rescission [/receipts] 

disapproval·bill' restoring the benefit [provit;ion] is enacted· 

into law. 

SEC. 4 . DEFINITIONS. 

As used in thi~ Ace; 

(1) The ter.m "rescission[/receipts] disapproval billn means 

a bill or joint resolucion Which only disapproves, in whole, 
. . 

res.cissions of discretionary budget. authority or only disapproves 

reaciseions [ve~Qes] of targeted tax benefits in a special 
~ 

message transmitted by t.he President under this Act and·~-

(A) ~hich does aot have a preamble; 

(B) (i) ln the case of a special message rega·rding 

rescissions of discretionary budget authority, the matter after 

the enacting clause of which is as follows: "That Congress 

disapproves each rescission of discretionary budget au~hority of 

the President as subm~tted by ~he President in a special message 
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on " the bla!l}( space being filled in with the 

and the public law to_ which the message relate~; and 

(ii) in the case of a special message regarding 

[vetoes] of targeted tax benefit:;~,. the rnac.ter atter the enacting 

clause of which is as follows: ~That Congress disapprovss each 

rescission (~] of targeted tax benefits of the President as 

submitted by the President in a special msssage on ;....___..•" the 

blank space being filled in with the appropriate date.and the 

public law to which the message relates; and 

(C) the title of which is as follows: ".A bill disapproving 

the recommendation submitted by the Preaident on , tt the blank 

space being filled in with the date of submission of the relevant 

apecial message and the public law to which· the message relates. 

SEC. 5 . CONGRESSIONAL CONSIDERATION OF LINE ITEM VETOES 

(a) Presidential Special '.Messag9 ~- Whenever ··the President 

rescinds any budget authority or targeted tax benefit as provided 

in this Act [or vetoes any provi;!ion of law as provided in this 

8&tJ , the President shall trans~it to both Houses of Congress a 

special.message spec:i.fying --

(1) the .amount of budget authority [rescinded]· or the 

~ted tax benefit [provieiqg] rescinded 

£veto~] 

(2) any accounc, department, or establishment of the 

Governmenc to which such budget authority is 

- 3 -
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available for obligation, and the specific p 

or governmental functions.involved; 

(3) the reasons and justifications for the 

determination to rescind budgec authority or [veto] 

. any targeted tax benefit [provision] pursuant to this 

Act.; 

(4) to the maximum extent practicable, the estimated 

fiscal, economic, and budgetary effect of the 

rescission [or vetoJ; and 

(5} to the maxinrutn extent ·practicable, all actions. 

circumsta.ncgs, and conside:cationa re~a.ting t;.o·or 

bearing upon the rescission [or ~veto] and 

the decision to effect the resci'ss.ion· [or vet.QL and to 

the maximum extent practicable, the estimated ~ffect of 

the rescission upon the objects, purposes, and programs 

for which the budget authority is provided. 

(g) This secti.on ia enacted by the Congl:.'ees-.., 
'· ' .. 

(1) as an exercise of the rulemaking power of the House 

of Representatives and the senate, ~espectively, and as 

such it is deemed a part of the rules of each House. 

r:eepectiv-e~y, but appl.i.cab~e only with respect. to the 

. procedure to be followed in that House in the case of 

reaciaaion bills a~ defined in section 4(1) of this 

Act; and· it supersedes other rules. o111.y to .the e;ll;tent 

that they are inconsistent therewith; and 

. 4 -
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(2) with.full recognition of the constitut:io 

of either Bouse to change the rules 

the procedure of t.ha t House) at: any time, in. 

· nanner and to tp.e same extent as in the case of any 

otherrule of that House. 

· SEVERABILITY 

If any particular provision of this Act, or the application 
' ' ' 

thereof to any person or oircu:nwtance. is held i.tt'\ralid, .the 

remainder of the At::t and the application ·of such provision to 

other persons or circumstances shall not be a~fected ther~. 

~ 5 -
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PROPOSAL # 2: •SUSPRNSIONA OF TARGETED TAX B 

Section 2 .t·INE ITEM VETO AU'I'HORITY 

[J&] IN GENERAL~- Notwithstanding the provisions o 

of title X of The Congressional Budget: .;J,nd Impoundment Control 

Act of 1974, dnd subject to the provisions of this section, the 

·President may rescind all or part. of any discretionary budget 

authority or suspend (~] any targE!t~d tax ben~fit, which is 

subject to the terms of this Act if the President -

( 1) det.ertnines that --

(A) such rescission or suspension [~] would help 

reduce the ~ederal budget deficit; 
. .. 

(B) such rescission or suspension [Y.e.tQ] will not 

impair any essential Gavernmenc !unctions; and 

(CY such rescission or suspension [Y.e..t.QJ will not harm 

·the national interest; and 

(2) notifies the Congress of such rescission or suspension 

(~] by a special message not later than twenty 

calendar days (not including Saturdays, sundays, or 

holidays) after the enactment of a regular or. 

supplemental appropriation Act. or a joint resolution 

making continuing appropriations providing such budget 

authority or a revenue Act containing a cargeted tax 

benefit. 

The President shal~ submit a separate resciss~on or suspension 

message for each appropriation Act and for eac:h r~venue Act under 

this paragraph. 
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Sec. 3. LINE ITRM VETO EFFECTIVE UNLESS DISAPPROVE 

.LIF'rln> 

(a) (J.ll] Any amount of budget: authority rescinded 

as set forth in a special message by the President shall 

[deem~g] ·cancelled unless, during the period described in 

subsection {b) of this section, a rescission/receipts disapproval 

bill.making available all of the.amount; rescinded is enacted into 

law. 

Cb) LLaU2 .. U Any auspe:c..sion of a targeted. tax lJene:tit 

[provisign of. ·law vetofiQJ .under this Act as set forth in a 

special mAssage by the President shall be effective unless 

(l) during the period described in sUbsection (c) · Ll.Q.l.J of 

this see~:.ion, a rescission/receipts disapproval bill restoring· 

that benefit [provision] is enacted into law; or 

{2) · the suspension is lifted by the President. provided 

that the President 

·{A) determines that such action vould advance the 

national. interest, and that the au.spe.o.aion is no l.onger 

necessary to help reduce the Pederal budget deficit; 

and 

(B) notifies the Congress of the determination to lift 

tb& suspension by a special. message specifying, to the 

maximum extent practicable, 

(1) the reasons and justifications for the 

determination to lift the suspension; 

• 2 -
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(2) the. estimated fiscal, econami 

budgetary effect of the determioat 

the suspension; and 

en all actions, circu.:m.i:lta.nces, . and 

considerations relating to or bearing upon 

the determination to li~t the suspension. 

SEC. 5 CONGRESSIONAL CONSIDERATION OF LINE ITEM VETOES 

(a} PRES!DENTIAL.SPECrAL MESSAGE-- Whenever the President 

rescinds any budgec authority as provided in this Act or susp~ds 

[vetoes] any targeted tax benQfit [~ov;isiog gf lii.wl as provided 

in this Act, the President shall transmit. to both Houses.of 

Congress a special message specifying ~-

(1) the amount of budget authority rescinded or the 

targeted tax benefit. [provision] ·suspended [v..etoed] ; 

{2) any account, department, or establishmen~ of the 

Gove~ent to wh~ch such b~dget authority is available 

for obligation. and the specific projact or 

govermnental .functions involved; 

(3} the reasons and justific:aeione for the 

determination to rescind budget authority or suspend 

[Dt.QJ a.ny targeted tax bel1efit [~oviaiQnl pursuant: to 

.. thia Aet; 

(4) to the maximum extent practicable, cne estimated 

fiscal, economic, and budg.etaey effect of the 

rescission or suspension(~]; and 

• 3 -
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( s) t:o · t:he maximum extent practicable, all 

circu.rnstances, and considerations relating 

bearing upon the rescission or suspension 

[~] and the decision ~a effect the rescission or 

suspension [~] , and to the maximum extent 

practicable, the estimated. effect of the 

rescission upon the objects, purposes, and programs ~or 

which the budget authority is provided. 

(g) This section is enacted by the Congress--

(1) a.s an exercise of tile :r:tllemakiag power of the House 

of Representatives and the Senate .. respectively, and as 

such it is deemed, a part of the ru.l.es of each House, 

.respectively. but applicable onl.y with :respect to the 

procedure to be fol~owed in that Bouse ~ the case of 

rescission bills as defined in section 4(1) of this 

Act; and. ·it supersedes other rul.es only to the extent 

that they a::re incona.istent therewith; and 

other ~.rule o~ that House. 

. 4 -
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SEC. B S~It..J:TY 

If any·particular provision of this Act, or 

thereof to-any person or circl..:.Wl2Jta.D.ce, is held invalid, the 

remainder of the Act and the application of such provision to 
, I 

other persona or circumstances ana11 not .be affected thereby. 
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U. S. Department of Justice 

Office of Legal Counsel 

Office of the · Wa.rhiflgton, D. C. 20S!JO 
Ar.eititaot Att<lm".)' Con.,rul . 

June 13, 1995 

1\IIEMORANDUM .FOR 

ABNER J. l\ITKV A 
COUNSEL TO THE PRESIDENT 

. ALICE M. RM.JN 
DmECTOR, OWICE OF MANAGElVIENT AND BUDGET 

· Ftom: Walter.Dellinger 
· Assistant Attorney General 

Re: Line Item Veto Legislation/H.R_ 2 

. . 

This memorandum summarizes our views on the line item veto legislation that has 
passed the House of Representatives, H.R. 2, tile Line Item Veto Act In our view, the 
provisions of the bill that grant the President the power to "rescind" discretionary budget · 
authority are constitutional. However~ the provisions that grant the President the power to 
"veto" targeted lax benefits, thus resulting in the "repeal" of those benefits, raise significant 
constitutional concerns. We believe·that those concerns can be alleviated through dr.Uting 
chaD.ges that we propose below. 

) . 

I..· Overview of H.R. 2 

H.R.. 2 would authorize the President to 11rescind all or part of any dollar amount of 
·any discretionacy budget autho:rity . . . or ~ any targeted tax benefit which is subject to 
the terms of [the] Act]. II § 2(a). H.R. 2 further provides thai: this authority can only be 
exercised if the President· mak-es certain determinations regarding the impact of the rescission 
or veto (§2(a)(l)), and notifies Congress of the rescission or veto by a "special message" not 
later than ten calendar days after the enactment of the law containing the discretionary budget 

· authority or targeted tax benetlt at issue. § 2(a)(2). 

Section 3(a)-of the bill describes the effect of the exercise of the President's · 
... rescission" and "veto" power. Section 3(a)(1) states that. "[a]ny amount of discretionary 
budget authority re~cinded under this Act shall be deemed gmce11ed." unless a bill 
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disapproving the President's rescission is enacted. 
· states that any targeted tax benefit that is ve.toed under the Act 11 shall be deem 
unless a bill disapproving the President's veto is enacted. 

II. Discussion 

A. Discretionary Budget Authority 

At bottom, the provisions of H.R. 2 granting the President power to rescind 
discretionary budget authority give the President discretion to decline to spend funds that 
previously have been appropriated. We believe that these provisions constitute a permissible 
delegation to the President. It is well-established that Congress may delegate broad powers 
to the President~ includ.ingpowers that affect the nation's fisc: In addition, H.R 2 sets forth 
discernible standards that serve. to guide the exercise of the delegated power: the President 

. may rescind budget au~hority onJy when he makes specific detenninations, and only during a. 
fixed, limited time period. Furthe.rmore, the type of rescission power conferred on the 
President under H.R. 2·is not entirely unprecedented~ as prior statutes have given the 
President some modicum of control over the outlay of, appropriated funds. 

ln short, H.R. 2 provides the President witb a recognizable tool-·. a delegation of 
power -- to c1It govenunent · · . As such, it stands ou far m · nal 
foo~g an t e novel apProach to curbmg spending that is contained in the line item veto 
legislation that has passed the Senate. Under that legislation, individual items of · · mling in 

. an appropriation bill that has pass&!. · o ouses o ongress would be disaggreagated from 
one( another, enrolled as separate billsl and then voted on en bloc b bot 0 ses. 
11ierea. er, s wou be resented to the Preside en 

· . veto any o t e separate bills. In our view, the separate enrolhnent procedure of the Senate 
legislation ra1ses complex questions under·the Presentment Clause of the Constitution (Aniclf~ 
I, section 7 clause 2) that· simply are not posed .by the delegation of power to the President in 
H.R 2 to rescind discretionary budget authority. . 

B. Targeted Tax Benefits 

The constitutional concerns posed by the targeted tax benefit provisions of ii.R. 2 can 
be cured through two drafting changes. 

1. &Placine- the Word "Veto" 

The f"rrst change entails replacing the word "veto" in the provision that describes the 
nature of the·power that.lhe President would exercise over targeted tax benefits. The change 

, is needP..d. because the Presentment Clause provides that the Pr · ' · s 

{ 

~ ''ve~wer b_efore a proV:tEon · ecomes la~ !&.,, when a bill is presented to him for his 
approval or disapproval, As drafted, however. H .R. 2 purports to. authorize the President to 
veto targeted tax bene.fits ~ they have become Jaw. 

-2.-
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One possible alternative would be to change the word "veto" to 1'rescin , '1 which is ~ 
the same word that is used in H.R. 2 to describe the .nature of the power that e President 
would exercise over discretionary budget authority. But therein lies the rub; " scind" is an . §. 
accepted term of art in the spending setting, but seems out of place i.n the tax se . g .. A i>~. 
better alternative might be to replace "veto" with "deny the availability of." That "'· ~ 
formulation makes clear that) after a targeted tax benefit has. become law) the President . 
would have discretion to decline to permit persons to claim the benefit. This would put. the 
targeted· tax benefit provisions of H.R. 2 on a paiallel track with the discretionary budgeL · 
authority provisions of the bill, which give the President discretion to decline to spend 
appropriated funds. · 

2. Replacing the Word 11R~~~~ 

The. second change to the targeted ta.-x: benefit provisions of H.R. 2 entails replacing 
the word "repealed" in the. section that describes the effect of the exercise of the President's 
authority to "veto" targeted tax benefits. The change is needed because the word "repealed" 
intiinates that tho President is being given the unilateral power to amend existing law. · This 
presents tWo substantial constitutional problems. First, it would seem to violate the 
commands of the Presentm~nt Clause, .. which spe.cifies.the only manner in Which fedentl.laws 
may be inade, modified, or annullE'-d: through passage of a bill by both Houses of Congress;· 
presentment of the bill to the President; and approval of the bill by the President (or if the 
bill is disapproved, passage of a bill overriding the President's action by 2/3 of the members 
of both Houses of Congress). Second, it arguably would amount to an unconstitutional 
g~Iegation of power to the. President, i.~., the power to make and "unmake" laws. Together, 
the twin problems reflect the flip side of the same coin: a federal law cannot be eliminated 
alto:ether by the President, acting on his own accord .. For constitutional reasons, therefore, 
the language that replaces '':n::;pealed" in H.R. 2 should steer clear of that mark. 

.• . . ' 

Replacing "repealed" with ''cancelled'' is problematic bccanse the thesaurus expressly 
equates 11cancelled" with "repealed. II To be sure, II:R. 2 uses the term "cancelled .. to 

. describe what happens to discretionary budget authority that is rescinded. It therefore could 
be argUed that the discretionary budget authority provisions are also at risk. · In our view, 
however, that contention does not stand up to close scrutiny. While "cancelled" and 
"repealed" may mean the same thing in some contexts, we do not believe that is the case 
when it comes to characterizing the effect of a.rescission.of.discretionary budget authority. 
Put another· way, the word "cancelle.d" does not have the same connotations on the 

· discretionary budget authority side .that it does on the tax benefit side. For one, if the 
President "crmcels" all or a portion of discretionary budget authority, the underlying · 
appropriations law remains in place; all that has changed is th.e dollar amount specified 
therein. However, if the President "cancels" a targeted tax benefit, nothing remains of the 
law. Moreover, discretionary budget authority tends to be short-lived. It is typically 
provided in appropriations laws that cover limited periods of t1me, ~, one or two fiscal 
years. See 2 U.S.C. § 900(c)(3),(7) (defining discretionary budget authority as resources 
provided in appropriations acts, other than resources for mandatory spending). Thus. if the 
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President rescinds discretionary· budget authority, thereby "cancelling11 it, the 
act1on only affects spending for the particular time period in question. By con 
tax benefits . generally are not enacted for just a limited time .. They are intended lasting 
fixtures inLhe U.S. Code, unless and until removed therefrom by a subsequent law. Hence, 
if the President "cancels" a targeted tax benefit7 the effect is permanent in a way that 
true of the cancellation of discretionary bud geL authority., 

We helieve that the word "suspended'' is the most suitable replarernent for 
"repealed." The Supreme Court has long. upheld the constitutionality of statutes that delegate 
to the President the power to suspend the operation of particular laws, see Field v. Clark, 
143 U.S. 649 (1892)~ and there are stores of examples of such statutes in the U.S. Code_ 

. Furthermore, "suspended" would dovetail neatly with the phrase "deny the a,vailability, 11 

which we proposed above as the best replacement for "vet0. 11 If the targeted tax benefit 
provisions of H.R. 2 are revised along the lines of our suggestions, the upshot would be the . 
following 'formulation: " Any targeted tax beneirt; the a~allability of which is denied1 

shall be dee~ed suspended." · 

The use of the word "suspended11 need not give rise to a state of affairs in which 
targeted taX. benefits are denied, onJy to be made available again whenever the President sees 
fit. This scenario ~sily can be avoided through language that sets forth ve:cy precise and 
stringent conditions that must be met before the President can lift tbe suspension. Another 
way to cabin the exercise of the President's power would be to provide that a suspension 
must remain in place for a specifie.d period of time. All of this is to say that there are ample 
ways to draft the bill to make a "suspension" of a targeted tax benefit enduring·- ind~, tQ 
make it something that approaches the pennanence that is contemplated by the use of the 
word "repealed" .i.n H.R. 2 as it stands now, but without setting off the constitutional alarm 
bells that are triggered by that term. · 

Finally, we note that 11SUspended" is not the only possible word that could be used in 
lieu of "repealed.,, Other alternatives include "stayed" or "held ia abeyance." An 
alternative that sounds more permanent is. the. ph.rn,_se "not in effect. " ·If that language is used 
along with our suggested substitate for "veto," the bill would read: ".Any targeted tax 
benefit, the avaiJability of which is denied, shall be deemed not in effect." 

- 4-
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Offico of the 
A~~&istanl Attorney General 

MEMQRANDUM FOR JACK M. QUINN 
COUNSEL TO THE PRESIDENT 

From: Walter Dellinger.~ 
· Assistant Attorney General 

·.U.S. Department of Justice 

Office of Legal Counsel 

Waahillgton, D.C. 20530 · 

March 28, 1996 · 

Re: Sign:i.Og Statement for Line Item Veto Legislation· 

., 

I am suggesting the following language to OMB for conside:rntion for inclusion in the · 
President's statement on signing the Line Item Veto Act: 

The carefully defined cancellation authority granted by the bill is a _eracti¢ 
and principled means of serving the constitutional balance of powers. The 
modemcbngress1onal practice of presenting the President with omnibUs 
legislation su6Siii.i:itla1Iy .reduces the President's ability to play ihe .mle-in the 
enactment oflaws1hat the. Constitution intended. This le . lati ' eful 
corrective t a sus closer to the Founders' view of a responsible 
Executive-clieck on legislative exeesses. 

1 

COPY 



Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. SUBJECT/TITLE 
AND TYPE 

OOla. note To Jack Quinn and Kathy Wallman from Elena Kagan. Subject: 
"guidelities" for line item veto. (1 page)· 

001b. email To M.G. Green from Paul Weitisteiti. Subject: Litie-ltemVeto. (2 
pages) 

002. email Duplicate of001b. (2pages) 

003. memo For Jack Quinn and Kathy Wallman from Elena Kagan. Subject: Line 
Item Veto. [with Jack Quinn note] (2 pages) 

004. memo For Jack Quinn and KathyWa11man from Elena Kagan. Subject: Line· 
Item Veto. [less Jack Quinn note] (2 pages) 

COLLECTION: 
Clititon Presidential Records 
Counsel's Office 
Trey Schroeder 
ONBox Number: I 1601 

FOLDER TITLE: 

DATE 

12/1996 

12/10/1996 

12/10/1996 

03/18/1996 

03/18/1996 

RESTRICTION 

P5 \IC(O 

P5 t IC1 I 

P5 IICf'Z- ·-Dwp 
P5 II £i 3 

P5 !ICZL} 

Line Item Veto Legislative Materials [2] 
Van Zbinden 
2007-0624-F 

vzl238 

RESTRICTION CODES 
Presidential Records Act- 144 U.S.C. 2204(a)) 

PI National Security Classified Information [(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
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WEINSTEIN _P @ A 1 
12/10/96 07:24:00 PM 

Record Type: ·Record 

To: GREEN_MG@ A 1 @CD@LNGTWY 

cc: See the distribution list at the bottom of this message 
Subject: Une-ltem Veto 

Gene: Per your request, the following give the pro and cons for having the 
President direct OMB to issue guidelines on the scope and authority of the 
Line-Item Veto: 

Pro: 

1 :. Preempts Republican attempts to limit the scope and authority of the 
Line-Item Veto. · · . 

2. Underscores President's commitment to balancing the budget. 
. . . 

3 .. Consistent with the President's efforts to take. unilateral/Executive action 
on issues. important to the American people. 

4. Sends message to Congress that the Administration is serious about using the 
Line-Item Veto and underscores its significance as a negotiating tool in the 
upcoming budget process. 

5. Clears up misunderstandings about the scope and authority of the Line-Item 
Veto and clarify. for the Administration what budget and targeted tax items can 
be subject to the Line-Item Veto. · · · 

Con: 

1. Issuing specific guidelines about the scope and authority of the Line-Item 
Veto now may limit our flexibility in using the Line-Item Veto later in the 
budget cycle. 

2. Issuing guideliines may scare Members of Congress and Republican leadership 
and provoke them into passing legislation that would curtail the Line-Item Veto .. 

3. Issuing guidelines may underscore a message that the Line~ltem Veto will 
allow the President to dramatically reduce the budget deficit, when in fact the 
new authority is very limited. 

ps. Melissa, when will the meeting be rescheduled? 
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. Message Copied To: 

Rahm Emanuel 
Charles E. Kieffer 

. Charles Konigsberg 
Barbara .Chow 
Elena Kagan 
Robert G; Damus 
Jacob J. Lew . 
REED 8 @ A 1 @CD@LNGTWY 

. FOLEY M @ A 1 @CD@LNGTWY 
MAZUR M @ A 1 @CD@LNGTWY 
GREE~:_-~·1G @ A 1 @CD@LNGTWY 
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• . . C..l,:;"slJ~' ~\C....(""~ w...,..,h . ~arch 1~, 1996f,.....
1 

0<, 
JACK QPINN ~ .J. . . ~ . . " . L 
KATHY WALLMAN t_ ~+I ~...... 4f" 
ELENA KAGAN e?<::.. . . 7 . II . 
LINE ITEM VETO ~ ..... ~I • \"~~ SUBJECT: 

Republican conferees on the line-it m veto have arrived W""'.,..flllllll 
an ·agreement on all but one or two subjects. The- current. . 
Republican strategy is to add the line~item veto to the debt 
ceiling bill in the last week. of March. · C, 

• 

• 

• 

Problems we have with the ag.reement. are as follows: 

The conferees decided to stick with the lockbox. mechanism, ' 
which requires a reduction in discretionary spending caps· .· ~ 
(or PAYGO balances) whenever the President strik~s a . 
sp7nding item. ~his creates a signific~nt ~isincentive fo.l:...._ . .J­
uslng the author1ty. Conferees are say1ng 1n defense of~ 
lockbox mechanism that. the purpose of the· item veto is. to · . · 
save money -- not to permit a President to shift prioritA. ·_ J. 

. The conferees de~ided to limit the President's authority~~· 
. canceling provisiOns "in .who. le," rather than "in whole or i~n · 
part." The agreement, however, is supposed to permit the 

· authority· to apply dowp· to the ·level of any project 
specified in the joint statement of managers, cOmmittee 
report, or authorizing legislation. I haven't. yet seen the ,. 
language effecting this agreement. -

The conferees retained the provisions on targeted tax 
benefits to which ~e had objected. The definition of such a 
benefit still turns on whether a provision affects fewer 
than 100 beneficiaries. In additi6n, Congress has .sole · 
power (the President has none) to identify what provisions 
satisfy this definition. . <-.::> /- >--4-t ;(.(' IJ e;"' ... "/"'r, ~/lrl"(/ rvt.. 

. . . . . 'TW J';vr. ve-iy ~·~,1!,d J>........Ve.i A,· ,·r/u.~-1·1-
The President will have up to five calendar days to submit /-wc.y/./ . 
cancellations. We had asked for 20 days, but we probably 6e-.l'n/:r. 
should count ourselves lucky with five: House conferees had 
wanted a provision requiring the President to submit 
cancellations on the date of enactment. 

The effective date of the statute is still open, but the 
likelihood is that the President will not immediately gain 
veto authorit . Some reports say the effective date will be 

t er reports·say e e ect1ve date will be the ~ . 
earlier of 1997 or enactment of a balan_ ced budget. {- '7/"rJ 
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• f · DOJ has a newfound constitutional concern about th ;)~ \ \q) ~ 
. statute • s definition of. "cancel.lation. 11 The .late t language ~ 

talks about cancellation as preventing a provisio ''from . ~ 
taking legal force or effect." DOJ would prefer t e phrase (ij 

/ · "from having legal .force .. or effect." OOJ thinks t t its ~ 
/ phrasing suggests a suspension, rather than a straig veto~ 

and thus will aid the argument for constitutionality. · 
, have passed on this concern to Republican staff members; we 

do not know yet if they will change the language. 

Note that the non-severability provision to which we 
previously objected has been dropped. 
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THE WHITE HOUSE 

WASHINGTON. 

March 18, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

fv ,' r:;};c j_ r ~ .,-/ f 
. rry-~~) 

FROM: ELENA KAGAN 0<::. 
SUBJECT: LINE ITEM VETO 

Republican conferees ·on the line-item veto .have arrived at 
an agreement on all but one or two subjects. The current 
Republican strategy is to add the line-item veto to the debt 
ceiling bill in the ~ast week of March. 

Problems we have with the agreement are as follows: 

. /J .. • J The conferees decided to stick with the lockbox mechanism,. 
· /~ which requires· a reduction in discretionary spending caps 

' • :_1 J · (or PAYGO balances) whenever the President strikes a 

& 
; spending item. This creates a significant disincentive ;for· 

A. 
.· , .

1
'· .. using the authority. Conferees are saying in defense of the 

lockbox mechanism that the purpose of the item veto is to 
save money -- not to permit a President to shift pxiorities~ 

~ ~.).. The conferees decided to limit the President's authority to 
canceling provisions "in whol~," rather than "in whole or in 
part." The agreement, however, is supposed to permit the 
authority to apply down to the level of any project 
specified in the joint statement. of-managers, committee 
report, or authorizing legislation. I hav~h't yet seen the 

• 

• 

• 

language effecting this agreement. · 

The ~onferees retained the provisions on targeted tax 
benefits to which-we had objected .. The definition of such a 
benefit stili turns on whether a provision affects fewer 
than 100 beneficiaries .. In-addition., Congress has sole 
power (the President has none) to identify what provisions 
satisfy this definition~ L). /..., ~ ;q'LJ el'-"/"".-c,.. r~/,....,t' rvt.... 

·. . .· >"t.A..t ?.....,r. v~y L.·~,l!,d ?~e.t h /rl'e..-t-'·1 
The President will have up to five calendar days to submit ~Y/. 
cancellations. We had asked for 20 days, but· we probably 6~.n/r. 
should count ourselves lucky with·five: House conferees had 
wanted a provision requiring the President to submit· 
cancellations on the date ·of enactment. 

The effective date of the statute is still openr. but the 
likelihood is that the President will not immediately gain 
veto authority. Some reports say the effective date will be 

. Ot er reports say e effectl ve date will be the <- fVIA/Nff 
earlier of· 1997 or enactment of a balanced budget. ; 1 
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\\" (\ ~. DOJ has a newfound constitutional concern about th ~' ~ 
statute's definition of "cancellation." The late~ language .i 

.talks about cancellation as preventing a provision "from ,..., 

/' / ' 

taking legal force or. effect." · DOJ would prefer th phrase · $' 
"from having legal force or effect." DOJ thinks .tha its # 
phrasing suggests a suspension, rather than a straight· eto ~ 
and thus. will aid the ar~ument for con~titutionality. We I 

l 

\ 
\ 

have passed on this concern to Republican staff members; we 
do not know yet if they will change the language. 

\ Note that the non-severability provision to which we 
~feviously objected has been dropped. . . 
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. THe: WHITE: HOU.SE: 

WASHINGTON 

March 18, 1996 

MEMORANDUM-FOR JACK QUINN 
KATHY WALLMA!'J 

. FROM: ELENA KAGAN ~ 

SUBJECT: LINE ITEM VETO 

Republican confe~ees on th~ line~item veto have arrived at 
an agreement on all but one or two subjects. The ~urrent 
Republican strategy is to add the lirte-item.veto to the debt 
ceiling bill in th~ last week of March~ · 

Problems we have with the agreement are as follows: 

• The conferees decided to stick with the lockbox m~chanism, 
which requires a reduction in disctetionary spending c~ps 
(or PAYGO balances} whenever_the President strikes a 
spending item. This creates a significant disincentive for 
using the authority. · Coriferees are saying in defense of the 
lockbox mechanism that the purpose of the item veto is to 
save ~oney -- not to permit a President to shift priorities. 

• . The conferees decided to limit the Ptesiderit's authority to 
canceling provisions "in whole," rather than "in whola or in 
part." The agreement, however, is supposed to permit the 
atithority to app1y down to the level of any-project 
spe<;:ified in the joint statement of managers, committee 
report, or authorizing legislation. I hav~n't yet ~een the 
language effecting this agreement. 

• The confere~s retained the provisions on targeted tax . 
-b-ene-fi'ts ~to wnTcff -w-e- h-ac:r ob]ectea~· Tlie- de·frn1 t-ion- of- such-a 
benefit still turns on whether a provision affects fewer 
than 100 beneficiaries. In.addition, Congress.has sole 
power (the Pre~ident h~s none} to identify what provisions 
satisf~ this definition. · · 

• The President will have up to five calendar days to submit 
cancellations. We had asked for 20 days, but we probably_ 
should daunt ouiselves lucky with five: House conferees had 
wanted a provision requiring the President to submit 
cancellations on the date of.enactment. 

-
• The effective date of the statute is still open, but the 

likelihood is that the President will not immediately gain 
veto authority. Some reports say the effective date will be 
1997. Other reports say the effective date will be the 
earlier of 1997 or enactment Df a balanced budget. 
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DOJ has a newfound constitutional concern about the . ' ~ 
statut~'s definition of "cancellation." The latest language ~ 
talks about cancellation as preventing a provision from · 
taking legal force or effect." DOJ would· prefer the phrase 
"from having leg~l force or effect." DOJ thinks that its 
phrasing suggests a suspension, rather than a straight 
and thus will aid the argument for constitutionality. We 
have passed on this ·concern to Republican staff members; . we 
do not know yet if they will charige the language. 

Note that the non-severability provision to which we 
previously objected has been dropped. ·· 
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MEMORANDUM FOR 

FROM: 

·sUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 12, 1996 

JACK.QUINN 
KATHY WALLMAN 

ELENA KAGAN ~ 
LINE ITEM VETO UPDATE 

The House made an offei to the Senate last week on line ite~ 
veto language. We have heard that Republican st~ff a~e trying to 
c::onclude an agreement ASAP. · · ' 

We submitted comments on·the House offer to the Republican 
Senate staffers with whom we have been dealing.· The ~o~t · 
important comments·are as follows: 

l. We once ~gain objected to so-called rilockbox" langua~e, which 
requires a reduction in discretionary spending caps. (or. PAYGO 
balances) whenever the President s.trikes a spending i tern. We 

·have said that·this provision would make it difficult to·enact 
supplemental appropriations later in the year. We have proposed, 
as an ~lternative, .the creation of an "e~etgency r~serve fund~" 
.When th.e President strikes a spending item, the amount would .be 
credited io these account$; .Congress could tap the accounts to 

. pay for emergency supplementalsand other emergency legislation~ 
So far,. Senate staff ha~e rejected this suggestion; they probably 

· ~ill decide to maintain the lbckbox mechanism; 

2. We objected to a provision making the Act effective only · 
upon enactment of a seven~year. bal~nced budget arid sunsetting the 

· Act in 2002. We urged Congress to grant· immediate and permanent 
authority to eliminate wasteful spending. · · 

3. We objected to a provision requiring the Presid~nt.to cancel 
a spending item on the very day Congress enacts the legislation. 
Earlier versions of the bill gave the Presid~nt 10 days to 
identify items for cancellation; the Administration had. 
recommended 20 days as e1 more realistic time frame. The time 
frame provided is especially-unworkable given the detaiied 
findings that must accompany cancellations. We urged. that if 
less than 20 days is provided, Congress either pare down the 
bill's current reporting requirements or permit-the President to 
issue arid transmit the required findings at a later date. 

4. We objected to the way the House.offer defines and 
identifies tar~eted tax benefits, which are subject to the 
President's rescission authority. The House offer defines such a 
benefit as "any revenue-16sing provision which provides a federal 
income tax deduction, credit, exclusion, or preference to ioo or 
fewer beheficiaries." The offer further provides th~t nothing 

COPY 



will count as ~ targeted tax benefit unless it is specific 
identified as such in the relevant bill, based on finding 
by the Joint Committee on Taxation (JCT). We urged that 
definition is impracticable because in most cases, no one an 
accurately determine the number of persons affected by a ta· 
provision. We also proposed that Congress delegate authorit 
the President to identify targeted tax benefits on his own. 

5. We objected to a nonseverability provision, which will 
·invalidate the entire bill if any ·part is held unconstitutional. 

The House offer cures two constitutional problems we 
previously had raised. FirSt 1 this version uses the ~ord 
"cancel" instead of "veto," as OLC had requested. (We do, 
howev.er, think that the definition of "cancel" is too vague.) 
Secdnd, this version provides th~t the JCT's identification of 
targeted tax benefits be written into law, thus removing our 
complaint that Congress CCl.nnot d.elegate power to one of its 
committees. · · · 
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X E C U T I V E 0 F F I C E 0 F T H E PRESIDE 

06-Mar~1996 09:1~pm 

TO: (See Below) 

FROM: Charles S. Konigsberg 
Office of Mgmt and Budget, LA 

SUBJECT: ITEM VETO 

FOLLOWING ·IS A REVISED ANALYSIS OF THE LATEST ITEM VETO DRAFT; I 
·HAVE _INCORPORATED COMMENTS RECEIVED ON WEDNESDAY; LET ME KNOW 
ASAP IF YOUHAVE_~ ADDITION~ COMMENTS.._ __ 'r!IANKS.-'----------------

Summary of comments on House Item Veto Draft 
-(dated March !L 1996 __ 1:18pm) 

The following provisions could render the item veto ineffective: 

1. The lockbox language -- requiring automatic reductions in 
spending caps -- would impair the ability of the President and 
Congress to pay for supplemental appropriation~; the auto~atic 
cap reductions would not permit the President and the Congress to ,. 

-eliminate wasteful spending early in the year and use the savings 
to pay for necessary additional spending later in the year. 

2. Requiring the President to transmit cancellations of wasteful 
spending on the same day as enactment of spending bills is 
unrealistic -- especially given the extensive findings and 
determinations which are required to accompany all cancellations. 
A period of time -- 16 to 20 days -- following enactment is 
necessary for the authority to be exercised effectively. 

3. The definition of targeted tax benefit is too narrow to be 
.truly effective in eliminating special interest tax proviSions; 
it also fails to delegate any authority to the President to 
id~ntify special interest provisions. 

4. _ The "non_ severability" prov-ision nee_ dlessly makes the authority /' 
to cancel discretionary spending dependent on the 
constitutionality of authority to cancel direct spending and tax 
provisions. 

5. Making the Act effective only upon enactl"flentof a~ pl/y-
budget agreement, needlessly postpones the availabili~~ ( 



~;v~AiiA.wl h,1 ~-c.{"' h ~t4 d h Ji~AA.i~-ttt~e. t.J0-1·-~.JJ rptu.-L'~ .. 
au.thority ·should be made available now and should be 

'unobligated balances from already enacted FY96 ~ills. 
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DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT-­
. Preliminary.comments on House Item Veto Draft 

(dated March ±L 1996 1:18pm_)_: __ 

PROVISIONS WHICH COULD RENDER ITEM VETO INEFFECTIVE: 

1. Lockbox: The lockbox language, set forth in· [brackets] .as 
new section 1024, would require the President to: reduce the 
statutory discretionary spending.caps to reflect rescissions of 
discretionary budget authority; and to eliminate from the PAYGO 
scorecard any positive balance that would otherwise have accrued 

·from applying the item veto to new direct spending or tax 
benefits. · · 

· This is problematic, especially on .the discretionary side,. 
because the automatic lowering of spending caps, would .make it 
difficult for the Congress to pay for necessary supplementals 
later in the year (or to pay for emergency supps which, although 
not required to be offset, has been the. recent pattern). 

Suggested improvement in the lockbox mechanism: Provide 
that the rescinded·or canceled amounts be placed in an ·"emergency 
reserve 11 to be available to offset emergency supplementals and 
other emergency legislation. Although such 11 emergency 
legislation 11 does not legally require offsets, the availability 
of these emergency re.serves might facilitate supplementals and 
other emergency legislation when needed. 

) 

2. -Time for transmittal of cancellation message: Earlier 
versions of item veto had given the President 10 days following 
enactment of spending/revenue bills to identify items for 
cancellation; the Administration had recommended 20 days as a 

\

more realistic time period. This offer, however, requires that 
special messages be transmitted 11 on the same calendar day as 
enactment of the law to which the cancellation applies. 11 

Especially in the case of discretionary appropriations, this 
is unrealistic and unworkable. Appropriations legislation often 
has to be signed immediately upon presentment to the President in 
order to continue vital government functions; this would leave 
no time at all to identify wasteful spending in legislative and 
report language, and to prepare the very detailed findings 
required for cancellation messages. For discretionary 
appropriations, the language should provide 20 days following 
enactment of a bill to prepare cancellation messages (however, it 
might be workable to transmit cancellation messages on targeted 
tax benefits, on or near the date of enactment, since they would 
already be clearly·identified in the law). 

[ 

If less than 20 days is provided, consideration should be · 
given to: (1) paring down the extensive findings req~u~ · 
accompany cancellation messages; and/or (2) permitt · g t. ·py 
the findings to be transmitted at a later time than t e u . 

. . . . 
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DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT- DRAFT--DRAFT,.... 
cancellations. If only a few days are provided to revie 
the qualifier "to the maximum extent practicable 11 should 
the list of required determinations and findings. 

5. Definition of Targeted Tax Benefit: The draft language would 
define targeted tax benefit as "any revenue-losing provision . 
which provides a federal income tax deduction, credit, exclusion 
or preference to 100 or fewer beneficiaries" with several . 
exceptionsi. the definition also includes transition rules that 
provide special treatment.to 10 or fewer taxpayers, with 
exceptions. Congress would identify in the statutory language, 
provisions falling within this definition -- based upon 
determinations made by the JCT. 

The Treasury Department ~otes that it will be difficult, if 
not impossible for anyone to .determine the number of persons 
affected by any particular taxprovision .. This·test requires·too 
much precision and is too easy to avoid or manipulate in the 

· drafting process and by taxpayers.· It creates an incentive for 
tax benefit provisions to be drafted too broadly. In addition, 
it provides no time limit within which this "100 or fewer" 
standard must be met. 

The provisions also fails to delegate any authority to the 
President td identify special interest provisions. 

A definition of targeted tax benefit.closer to the original 
Senate definition is preferable-- i.e., causing a revenue loss 
and "having the practical effect of providing more favorable tax. 
treatment to a particular taxpayer or limited group of taxpayers 
when compared with other similarly situated taxpayers. 11 

. . . 

4. Nonseverability: The draft contains in [brackets] a 
nonseverability provision which would invalidate the entire item 
veto mechanism if any part· of the mechanism -- cancellation of 
targeted tax benefits, for example -- were to be found 
unconstitutional. The statute should be severable, so that 
for example -- cancellation of discretionary budget authority 
could continue, even if cancellation of direct spending or tax 
benefits is successfully challenged. 

3. Effective Dates and Sunset: This Act would become effective· 
upon enactment of a balanced budget (by 2002) '· and would sunset 
in FY 2002. Authority to eliminate wasteful spending and special 
interest tax provisions should be provided immediately -- without 
delay -- and should be permanent. In addition 1 in order to be 
most effective, the cancellation authority should be made 
applicable to unobligated balances from already enacted FY 1996 

. appropriations. · 

COPY 



DRAFT--DRAFT--DRAFT--DRAFT--DRAFT--DRAFT-'-DRAFT--DRAFT-­
ADDITIONAL ISSUES: 

o Disapproval bill: is defined as a bili which disapproves 
cancellation associated with a particular spending or revenue --­
bill. Is the intention that disapproval bi'ils must rej e.c.t· every 
cancellation? 

o Identifying .congressional districts: The draft would require 
that each cancellation message identify "the specific State and 
congressional district, if any, affected by the cancellation; and 
the total number and dollar value of all cancellations imposed 
during the current session of Congress on the State and 
congressional. district .... ". · This requirement is unduly 

. burdensome and unnecessary: unduly burdensome for OMB which will 
·already face .the difficult task of carefully vetting' each · 
provision of spending and revenue bills .immediately upon 
presentment; and unnecessary because the objective of the 
cancellation authority is to eliminate wasteful spending wherever 
it may occur, without regard to geographic distribution. 

o Definition of "item of new direct·spending": The phrase 
11 relative to the most recent levels calculated pursuant to 
section 251 of the Balanced Budget and Emergency Deficit Control 
act of 1985 11 incorrectly references section 251;. ·should be 257. 
Also, the reference t6 increasing any 11 Federal financial 
obligation" has no definitive budget meaning. 

o Definition of "cancel": This draft is prefe~able 
drafts becausethe term 11 cancel" is substituted for 
constitutionally problematic term 11 Veto. 11 However, 
definition ·of "cancel" "'-- particularly with respect 
spending and targeted tax benefits -- is too vague. 
the following: · 

· The term "cancel 11 means--

to earlier 
the · 
the 
to new direct 

We recommend 

(A) with. respect . to i• new direct spending, " withholding 
the authority to obligate the United States pertaining 
thereto, and· suspension of legal entitlement to claim any 
benefits or payments deriving therefrom; and 

(B) with respect to "targeted tax benefits," the 
suspension.of legal entitlement to claim any Federal tax 
deduction, credit, exclusion, preference or other tax 
benefit deriving therefrom. 

· o Disapproval bills: are required to be titled "A bill 
disapproval the recommendations submitted by the President on 

" Use of the term "recommendations". is 
inaccurate; the special·messages are more than mere 
recommendations. The term "cancellations" would be me 0 py 
appropriate. 
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Previous Administration comments whichhave been incor ---- ---- ~~~~~~= 

(for EOP, use only) 

o Uses the word "cancel" with respect to direct spending and 
targe~ed tax benefits, instead of "veto" w~ich we objected to on 
constitutional grounds. 

o Inserts "new".before "direct spending" in order to clarify. 

o JCT's determination of what is a targeted tax benefit would be 
written into law, thereby apparently solving the potential Chadha 
problem (earlier version had limited the President's authority 
based solely on determinations made by the JCT) . 

n~ Late~t draft has dropped ~he Se~ate provision pr~hibiting the 
~nclus1on of non-emergency 1tems .1n an emergency b1ll. . - . . 

o Deletes the 3-judge court judicial review mechanism but retains 
the requirement for expedited consideration. 
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Time-line under latest item veto language: 

(for EOP use only) 

(Session Days) 

DAY 1: Date of enactment of spending or revenue 
bill; President to transmit special ·messages on the 

same calendar day (single special message for each 
Act) ; cancellation is effective unless disapproved, 
as outlined below 

DAY 5: Disapproval bills, if any must be introduced 
.in House and Senate 

7 days following 
introduction: 

(day 12) 
Committees must report disapproval bills 

DAY 30: Congressional consideration of· the 
. disapproval bill and any conference report thereon must be 
completed (conferences may be required because it's inorder in 
the House and Senate to strike specific disapprovals, 

and it's in order in .the Senate to add additional 
disapprovals). 

Track 1: 

Spending/revenue provisions · 
are cancelled unless, ~/in 
10 calendar days (exciuding 
Sundays) after the expiration 

. of the congressional review 
period (above), a disapproval 
bill is enacted into law 
bill 

Track' 2: 

In the case of a veto, 
. 5 session days are provided 
for consideration of the 
veto message; the spending/ 
revenue provisions are 
cancelled unless within 10 
calendar days the disapproval 

has become law (due to an 
override) 
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Information which.must accompany cancellations: 

(for EOP use only} 

Message shall specify: 

1. Dollar amount of BA, or identify the direct spending or tax 
benefit. 

2. Determination whether the cancellation will reduce the budget 
deficit. 

3. Determination that the cancellation will not impair essential 
Government functions. 

4. Determination that the cancellation will not harm the national 
·interest. 

5. Reasons for the cancellation. 

6. To the maximum extent practicable, the estimated fiscal, 
economic, and budgetary effect. 

7. All facts circumstances and considerations relating to or 
bearing upon the cancellation. · 

8. To the maximum extent practicable, the estimated effect of the 
cancellation upon the objects, purposes and programs for which 
the canceled authority was provided. 

9. The adjustments that will be made to the discretionary 
spending caps or the PAYGO scorecard and an evaluation of 
· the effects on sequestration. 

10. The specific project or governmental function cancelled. 

11. The specific State and congressional district affected and 
the total impact of cancellations during.the current session 
on the State and congressional district. 
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MEMORANDUM 

FROM:· 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

December 5, 1995 

FOR JACK QUINN 
KATHY WHALEN 

ELENA KAGAN ~~ . 
LINE ITEM VETO 

OMS's statement on the latest House offer regarding the line 
item veto is· generally on target .. OLC has reviewed and approved 
the OMS. statement. Iri this memo, I describe the most important 
of OMB's proposed changes to the House offer, all of which seem 
sensible, and suggest t~o further minor revisions. 

It should be noted first ~hat fhe House's version of the 
line item veto {the "enhanced rescissions" model), which is. 
retained ih the House offer, is much superior to the Senate's . 
version {the "separate enrollment" mechanism). The House v.ersion 
essentially allows the President to rescind or suspend part of a 
bill he has just signed into law; the Senate version ~plits ~P a 

· bill into many different bills and then provides for the 
President to sign or veto each of them. ·· OLC ·has opined that the 
House version raises fewer constitutional diffic~lties and 
creates less of an administrative burden. 

· The most significant concerns, raised by OMB,. relating to 
the House offer are as follows: 

. 1. . Lockbox language.. The ·House offer incorporates a Senate 
provision that woul4 require the President to reduce statutory 
discretionary spending. caps to· reflect presidential·rescissions 
{the so..:called·lockbox provision). OMB points out.that this 

.. provision would make supplemental appropriations very difficult~ 
It prefers a provision {included in the original House bill) that 
would authorize.the I?resident·to propose ·reducti.ons in. the 
discretionary caps. This seems a sensible proposal. 

· 2. . JCT determination of targeted tax benefits. The House ·•offer 
. provides that the Joint Committee of Taxation {JCT) will 

determine whether a tax provision is a !'targeted tax benefit," 
such that the·President can suspend it~ OMB's statement notes 

. that this provision is unconstitutional because Congress cannot 
delegate power to one of its own committees. {Congress could 
cure this defect by the relatively easy means of incorporating 
the JCT's determination in the revenue bill at issue.) OMB 
suggests leaving.this determination to the·President. This 
solution is obviously preferable on policy, as well as 
constitutional, bases~ 

3. Use of term "veto." The House offer provides that the 
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President may "veto" spending items or tax 
suggests changing this term to "suspend." 
that use of the term "veto" will rais.e red 
constitutionality. This is probably right 
remedy. 

benefits. OM 
The reasoning is 
flags as to th bill's 
and should be e sy to · 

4. Emergency spending point of order. The House offer accepts a· 
Senate provision that prohibits the inclusion of non-emergency 
items in an emergency bill (except for rescissions and reductions 
to pay for the emergency provisions) and provides a·point of 
order against legisl~tion that includ~s such items~ OMB suggests 
removing this provision on the ground that it would impair an 
Administration's ability to develop appropriations packages that 
include both supplemental and emergency spending. Of course, 
such a provision alio would prevent Congress from inserting non­
emergency items that the President does not want into emergency 
legislation. But presumably, the President could use his new 
rescissions power to remove these. items anyway.· The OMB proposal 
thus seems a ~ood one~ · 

Two further mindr changes that sho~ld be considered are as 
follows: 

1. Remove Section 7(c). This change relates to the change #2 
noted above. Fot some reason, OMB has left in (though amended 
slightly) a provision referring to the JCT's views on whether 
legi~lation contains a targeted tax benefit. This provision. 
should be t~ken out. We should not want a mechanism by which the 

·JeT issues views contrary to the President's. 

· 2. Presidential messages. OLC recommends adding the phrase "to 
the ~aximum extent practicable" to the provision that requires 

. the President, in a message to Cong:ress, to list "facts, 
circumstances, and considerations" relating to a rescission.· OLC 
say~ that this amendm.ent prevents the provision from constituting 
an "encroachment on executive authority." OLC itself admits that 
this is only a minor matter. If there i~ no harm in sriggesting · 
the change, we should do so; if there is any harm, we should not. 
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December 5, 1995 

MEMORANDUM .FOR JACK QUINN 
KATHY WALLMAN 

FROM:· ELENA KAGAN 

SUBJECT: LINg ITEM VETO MEMO 

Another issue has reared its head relating to OMB's 
statement on the lat~st line item veto proposal. Iri a memo to 

.OMB dated yesterday, OLC urged OMB to propose that new language 
be ·inserted authorizing the President to lift suspensions of 
direct ~pending and targeted tax benefits. I am attaching.this 
memo; s~e pp. 2-4. In brief, OLC is concerned that the 
suspension ~ower could be held uncon~titu~ional on the ground 
that it is tantamotint to a power to repeal laws unilaterally; and 
for some reason (which does not strike me a~ ihtuitively 
obvious), OLC believes that a further power to lift suspensions 
would mitigate the possible constitutional problem. OLC saw a 
very recent of the OMB statement that addressed this 
issue t6 OLC's sat'sfaction; the language doing so must have been 
very recently dele ed. (I have a call in to Chuck Konigsberg to 
find out why OMB ade this deletioh.) OLC now wants the language 
reinserted. 
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E X E C U T I V E 0 F F ·I C E 0 F. 

29-Jan-1996 03:56pm 

TO: (See Below) 

FROM: Charles. S. Konigsberg 
Office of Mgmt and Budget, LA 

SUBJECT: . Follow-up on item veto 

\d 

SENSITIVE- NOT'FOR DISTRIBUTION 

TO: 

FROM: 

RE: 

Rivlin, Lew, Kieffer, Kountoupes, Damus, Minarik, 
Anderson, Jukes, Blickstein, Murr, Kagan (WH Counsel), 
Griffin, Chow, Weinstein (DPC), Ange11, Foley, PADs, 
Potter ·(Treasury), Small/Johnsen (Justice), Moran, 
Bradshaw, Tyson · 

Chuck Konigsberg 
OMB/LA, 395-5069 

ITEM VETO - ADMINISTRATION LANGUAGE 

FYI -- Attached is our line-item veto language, which I've 
given to Bob Damus for inclusion in the budget enforcement title 
of the January 18 bill. (We haven't discussed whether to include 
this in the budget enforcement title, or as a separate titl~ 
but it probably makes sense to include .this as a 11 budget 
enforcement 11 item since this will arguably assist fut~re 
Administrations in living within the discretionary caps) . 

The attached revised draft reflects comments I received 
earlier today. Note that the section setting forth congr~ssional 
procedures for consideration of disapproval bills has been 
omitted, on the grounds that we should not be proposing to the 
Congress how to structure its own internal procedures. Also, the 
sections pertaining to an advisory report by the JCT on targeted 
tax benefits, and an annual GAO report, have been deleted, on the 
same grounds. 

E 

Finally -- with respect 
benefits -- DOJ has appealed 

to direct spending and t~t/d\.t trx'} x y 
the use of the term 11can~;~ 



continue to prefer risuspension," on the grounds that suspension 
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might be construed as less similar to "repeal," an' therefore co 
less constitutionally suspect. However, this draft us s the term~ 
"cancel, rr as defined in_ section 4 of the bill, ·because · t is OU'Jf-~ 
understanding that the Senate has settled on this term, · it · 
in our interest to provide.input into defining "cancel" --rather 
than continuing to insist on "suspend. 11 

WORD PERFECT FILE ~OLLOWS. 
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DRAFT -- NOT FOR DISTRIBUTION 

·subtitle - Line-item Veto Authority 

SECTION 1. SHORT TITLE. 

This subtitle may be cited as the "Line Item Veto Act of 1996". 

SEC. 2. LINE ITEM VETO AUTHORITY. 

(a) IN GENERAL.--Notwithstanding the provisions of part B of 
title X of The Congressional Budget and Impoundment Control Act of 
1974, .and subject to the provisions of this section, th~ President 
may rescind in whole or in part any discretionary budget authority 
provided in an appropriation a6t, cancel any new direct spending, or 
cancel any targeted tax benefit which is subject to the terms of this Act 
if the President--

(1) determines that--
(A) ~uch res6ission or cancellation would h~lp reduce 

the.Federal budget deficit; 
(B) such rescission or cancellation will not impair any 

essential Government functions; and 
(C) such rescission or cancellation will not harm the 

natibnal interest; and 

(2) notifies the Congress of such rescission or cancellation by a 
special message not later than twenty calendar days (not including 
Sundays) after the date of enactment of an appropriation or 
authorization Act pr~viding such budget authority or a revenue or 
other Act containing a targeted tax benefit or new direct spending. 

(b) DEFICIT REDUCTION.--In each special message, the President may 
also propose to reduce the appropri~te dis6retionary spending limit set 
forth in section 601(a) (2) of the Congressional Budget Act of 1974 by an 
amount that does not exceed the total amount of discretionary budget 
authority rescinded by that ~essage. 

(c) SEPARATE MESSAGES~--(1) The President shall submit a separate 
special ~essage for ~ach appropriation Act, for each authorization Act, 
and for each revenue or other Act und~r this section. 

(2) In the case of any such special message that message shall 
specify--

(A) the amount of budget autho~ity which he proposes to be 
rescinded, the direct spending to be cancelled, or the targeted 
tax benefit to be cancelled; 

(B) any account, department, or establishment of the 
Government to which such budget authority is available for 
obligation, or which has jurisdiction over the direct spending or 
targeted tax benefit affected, and the specific project or 
governmental functions involved; 

(C) the reasons why the budget authority should be rescinded, 
or the direct spending or targeted tax benefit should be 
cancelled; 

1 
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(D) t~ the maximum extent practicable, the estimated f' 
economic, and budgetary effect of the proposed ~escission 
cancellation; and 

(E) to the maximum extent practicable, all facts, 
circumstances, and considerations relating to or bearing upon the 
proposed rescission or cancellation.and the decision to effect the 

proposed rescission or cancellation, and the estimated effect of 
the proposed rescission or cancellation upon the objects, 
purposes, and programs for which the budget authority, direct 
spending, or tax benefit is provided. 

(d) SPECIAL RULE FOR FISCAL YEAR 1996 APPROPRIATION MEASURES.-­
Notwithstanding subsection. (a) (2), in the case of any· unobligated 
discretionary budget authority provided by any appropriation Act for 
fiscal year 1996, the President may rescind all or part of that 
discretionary budget authority under the terms of this Act if the 
President notifies the Congress of such rescission by a special message 

'not later than twenty calendar days (not including Sundays) after the date 
of enactment of this Act. 

·(e) Amendments to the Budget Enforcement Act.--

(1) Section 251 (a) (7) of the Balimced Budget and Emergency Deficit 
Control Act of ·1985 is aciended by inserting in the second sentence 1 

following "within 5 calendar days after the enactment of any . 
discretionary appropriations," the following: "or follo~ing a 
special message rescinding any amount of discretionary spending 
pursuant to the Line Item Veto Act of 1996 or after a disapproval 

. bill relating thereto is enacted,".· 

(2) Section 252(d) of the Balanced Budget and Emergency Deficit 
Control Act of 1985 is amended by inserting in the second sentence, 
following "within 5 calendar days after the enactment of any 
direct spending or receipts legislation enacted after the date of 
enactment of this section," the following: "or following a 
special message cancelling any new direct spending or targeted tax 
benefit pursuant to the_Line Item Veto Act of 1996 or after a 
disapproval bill relatitig thereto is enacted,". 

SEC. 3. LINE ITEM VETO EFFECTIVE UNLESS DISAPPROVED. 

(a) ( 1) Discretionary Budget Authority. --Any amount of discretionary 
budget authority rescinded under this Act as set forth in a special 
message by the President shall not be made available 0nless, during the 
period described in subsection (b), a disapproval bill making available 
all or part of the amount rescinded is enacted into law. 

(2) New Direct Spending and Targeted Tax Benefits.--

(A) Any provision of law which provides new direct spending or 
provides a targeted tax benefit which has been cancelled under this 
Act, as set forth in a special message by the President, shall take 
effect only if a disapproval bill restoring that provision is enacted 
into law during the period described in subsection (b). 

(B) In the case of a cancellation of a _targeted tax benefit, the 

2 

COPY 



DRAFT -- NOT FOR DISTRIBUTION 

Internal Revenue Service is authorized and directed to take . 
·.appropriate enforcement actions against individuals or entiti 
seeking to use a targeted tax benefit that has been cancelled. 

(b) The period referred to in subsection (a) is--

(1) a congressional review period of twenty calendar days 
of session, beginning on the first calendar day of session after 
the date of submission of the special message, during which 
Congress must complete action on the disapproval bill and present such 
bill.to the President for approval or disapproval; 

(2) after the period provided in paragraph (1), an 
additional ten days (not· including Sundays) during which the 
President may exercise his authority to sign or veto the 
disapproval bill; and · 

. (3) if the President vetoes the disapproval bill during the period 
provided in paragraph (2), an additional five calendar days of session 
after the date of the veto, provided for congressional review. 

(c) If a special mess~ge is transmitted by the President under 
this Act and the last session of the Congress .adjourns sine die 
before the expiration of the period described in subsection. (b) , .the 
rescission or cancellatiqn, as the case may be, shall not take effect. The 
message shall be deemed to have been retransmitted on the first · · 
calendar day of session in 'February of the succeeding Congress and .the 
review period referred to in· subsection (b) (with respect. to such message) 
shall run beginning afte:t;' such first day. · 

SEC. 4. DEFINITIONS. 

As used in this Act: 

(1) The term "direct spending" means-- . 
. (A) budget authority provided by law other than appropriation 

Acts; · 
(B) entitlecient authority as defined in section 3(9} of the 

Congressional Budget and Impoundment Control Act of 1974; and 
(C) the food stamp program. 

(2) (A) Except as otherwise provided in this .paragraph, the term 
"targeted tax benefit" means any revenue-losing tax provision·which is 
identified by the.President as-- . 

(i) a provision which provides a Federal tax 
deduction, credit, exclusion, or preference to a particular 
taxpayer or limited group of taxpayers, or 

(ii) a transitional rule or· other provision which provides 
special treatment to a particular taxpayer or limited group of 
taxpayers, or any portion of a provision that has substantially 
the same effect. 

(B) A provision shall be treated as not described in subparagraph 
(A) (i) if the President determines that-- · 

(i) all persons engaged in the same type of activity receive 
the same treatment under the provision, · · 

(ii) all persons owning the same type of property, or issuing 
the same type of investment, receive the same treatment under 
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the provision, or 
(ii~) ariy difference in the treatment of person~ is ba 

solely on--
(I) in the case of entities, the size or type of 

~ntities ipvolved, 
· (II) iri the case of individuals, their filing' 

(III) the amount involved, or 
(IV) a generally~available ele~tion made by taxpayers. 

(C) A provision shall be treated as not described in subparagraph 
(A) (iii if the President determines that it provides for the retention 
of prior law with respect to all binding contracts in existence on the 
dat~ of first public notice that a change in law is actively being 
considered by a committee of either House of Congress, either House of 
Congress, or a conference commit~ee. · 

(D)· For purposes of subparag~aph (A), a provis.ion is "revenue­
losing" when the Secretary of the Treasury determines that the 
provision, when compared to the rest of the bill if the provlslon were 
not included, reduces governmental receipts for any one of the four 
following p~riods-- · 

(1) the first fiscal year for which the most recent budget 
has been :Submitted by the President; 

(2) the fiscal year immediately preceding the first fiscal 
year for which the most recent budget has been submitted by the 
President; · . . 
· (3) the period comprised of the first fiscal year for which 

the most .recent budget has been submitted by the President and the 
four immediately succeeding fiscal years; or 

(4) the period comprised of the five fiscal years immediately 
$Ucceeding the period d~scribed in paragraph (3) . 

(3) The term "disapproval bill" mearis a bill or joint resolution 
which only disapproves, in whole, ·a special message transmitted by the 
President under this Act, setting forth rescissions of discretionary 
budget authority or cancellations of new direct spending or targeted 
tax benefits, and--

(A) which does not have a preamble; 

(B) (i) in the c~se of a speci~l message regarding 
rescissions, the matter after the enacting clause of which 
is as follows: "That Congress disapproves each rescission of 
discretionary budget authority of the President as submitted 
by the Presiderit ~n a special message on ", the blank 
Bpace being filled in with the appropriate date and the 
public law number to which the message relates; and 

(ii) in the case of a special message regarding cancellations 
of new direct spending (and/or targeted'tax benefits), the matter 
after the enacting clause of which is as follows: "That Congress 
disapproves each cancellation of new direct spending (and/or 
targeted tax benefits) as submitted by the President in a special 
message on ", the blank space being filled in with the 
appropriate date and the public law number to which the message 
relates; and 

(C) the title of which is as follows: "A bill disapproving 

4 
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the recommendations submitted by 
blank sparie being filled in with 
relevant special message and the 
message relates. 

\)\ 
the President on " the V -
the .date of submi_s_s~i-o_n_o the 
public law number to whicH the 

(4) The term "calendar days of session" shall mean only 
those days on which both Houses of Congress are in session .. 

( 5) The term "appropriation .. Act" means any general or 
special appropriation Act, or any Act or joint resolution 
making supplemental, deficiency, or continuing appropriations. 

(6) The term "cancel" means--
(A) with respect to "new direct spending," withholding the 

authority to obligate the United States pertaining thereto, and 
suspension of legal entitl~ment to claim any benefits or payments 
deriving therefrom; and · . . · 

(B) with respect to "targeted tax benefits," the suspension of 
legal entitlement to claim any Federal .tax deduction, credit, 
exclusion, preference or other ta~ benefit deriving therefrom. 

SEC. 5: CONGRESSIONAL CONSIDERATION OF DISAPPROVAL BILLS. 

[to be inserted by the Congress] 

SEC. 6. REPORTS OF THE GENERAL ACCOUNTING OFFICE. 

[to be inserted by the Congress] 

SEC. 7. JUDICIAL REVIEW. 

(a) EXPEDITED REVIEW.--

(1) Any Member of Congress may bring an action, in the 
United States District Court for the District of Columbia, for 
declaratory judgment and injunctive relief on the ground that 
any provision of this Act violates the Constitution.' 

(2) A copy of any complaint in an action brought under 
paragraph (1) shall be promptly delivered to the Secretary of 
the Senate and the Clerk of the House of Representatives, and 
e~ch House of Congress .shall have the right to intervene in such 
action. 

Nothing in this section or in any other law shall infringe upon 
the right of the House of Representatives to intervene in. an action 
brought under paragraph (1) without the necessity of adopting a 
resolution to authorize such intervention. 

(b) APPEAL TO SUPREME COURT.--Notwithstanding any other 
provision of law, any order of the United States District Court for 
the District of Columbia which is issued pursuant to an action 
b~ought ~nder paragraph (1) of subsection (a) shall be reviewable by 
appeal directly to the Supreme Court of the United ·States. kny such 
appeal shall be taken by a notice of appeal filed within 10 days 
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after such order is entered; 
be filed within 30 days af~e~ 
order issued pursuant to an 
subsection (a) shall be issued 
Court. 

and the jurisdictional 
such o'rder is e-ntered. 

action. brought under 
by a single Justice of 

statement shal 
No stay of an 
paragraph ( l) 

the Supreme 

(c) EXPEDITED CONSIDERATION.--It shall be the duty of the 
District Court for the District of Columbia and the Supreme Court of 
the United States to advance on the docket and to expedite to the 
greatest possible extent the disposition of any matter brought under 
subsection (a) . · 

(d) SEVERABILITY.--If any provision of this Act, an amendment made 
by this Act, or the application of such provision or amendment, is held to 
be unconstitutional, the remainder of this Act, the amendments -made by 
this Act, and the application of the provisions of this Act shall not be 
affected thereby. · · 
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,on 

· U. S. Department of Justice · 

Office of the 
Assistant Attorney General 

MEM:ORANDUM FOR JACK M. QUINN 
COUNSEL TO THE PRESII)ENT . 

From: Walter Dellinger ~ 
Assistant Attorney General 

Office of Legal Counsel 

Washington; D. C. 2()5JO · 

March 28, 1996 

Re: Signing Statement for Line Item Veto Legislation 

I am suggesting the following language to OMB for consideration for inclusion in the 
President's statement on.signing the Line Item Veto Act: 

The carefully defined cance11ation authority granted by the bill is a practical 
and principled means of serving the constitutional balailce of powers. The. 
modem congressional practice of presenting the President with omnibus· 
legislation substantially reduces the President's ability to play the role in the 
enactment of laws that the Constitution intended. This ,legislation is a useful 
corrective that returns us cJoser to the Founders' view of a responsible 
Executive check on legislative excesses. 
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THE WHITE HOUSE 

WASHINGTON 

March 18, 1996 

MEMORANDUM FOR CK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN e7<_ 

SUBJECT: _ .. ~ 
Republic~n.confSrees on the line-item veto have arrived at 

an agreement on ~11 but one or two subjects. The current 
Republican strategy is to add the line~item veto to the debt 
ceiling bill in the last week of March. 

Problems we have with the agreement are as f6llows: 

I .J ' • I 
<: ~- ! 

The conferees decided to stick with the lockbox mechanism, 
which req~ires a reduction in discretionary spending caps 

A'i 
'--~). 

"' 
• 

• 

• 

(or PAYGO-balances) .whenever the President strikes a 
spending item. This creates a significant disincentive for 
using the authority. Conferees are saying in defense of the 
lockbox mechanism that the purpose of the item veto is to 
save money-- not to permit a President to shift_priorities. 

The conferees decided to limit the President'i authority to 
canceling provisions "in whole," rather than "in whole or ih 
part." The agreement, however,. is supposed to permit the 
authority to apply dowri to the level of any project 
specified in the joint statement of managers, committee 
report, or authorizing legislation. .I haven't yet seen the 
language effecting this agreement. 

The conferees retained the provisions on targeted ta~ 
benefits to which we had objected. The definition of such a 
benefit still t~rns on whether a provision affects fewer 
than 100 beneficiaries. In addition, Congress has sole 
power (the President has none) to identify what provisions 
satisfy this definition. · 

The President will have up to five calendar days to submit 
cancellations. We had asked for 20 days, but we probably 
should count ourselves lucky with five:- House conferees had 
wanted a provision requiring the President to submit 
cancellations on the date of enactment. 

The effective date of the statute is still open, but the 
likelihood is that the President will not immediately gain 
veto authority. Some reports say the effective date will be 
1997~ Other reports say the effective date will be the 
earlier of 1997 or enactment of a balanced budget. 
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DOJ has- a ~newfound constitutional concern__rabout the \ r 
statute's definition of "c~ncellation." The_ .latest lan'guage 
talks about cancellation as preventing a provision ' · 
taking legal force or effect." DOJ would prefer the hrase 
"from having legal force or effect." DOJ thinks that · s 
phrasing suggests a suspension, rather than a straight ve~---~ 
and thus will aid the argument for constitutionality~· We 
have passed on this concern to Republican staff members; we 
do not know yet if they will change the language. 

, Note that the non-severability provision to which we 
pfeviously 6bjected has been dropped. 

· ..... 
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THE WHITE HOUSE 

WASHINGTON 

March 18, 1996 

·.·MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: KAGAN~ 

SUBJECT; 

Republican confer~es on thS line-item veto have arrived at 
an agreement on all but one or two subjects. The current 
Republican str~tegy is tb add the line-item veto to the debt 
ceiling bill iri the last week of Match. 

Problems we have with the agreement are as follows: 

• The conferees decided to stick with the lockbox mechanism, 
which requires a .reduction in discretionary spending caps 
(or PAYGO.balances) ,whenever the President strikes a . 
spending item. Thi~ cieates a signifi~~nt disince~tive for · 
using the author~ty. Conferees are saying in defense of the. 
lockbox mech~nism that ~h~ purpose of the item veto.is to 
$ave,money --not to permit a President to shift.priorities. 

• The conferees decided to limit the_President's authority t~ 
canceling provis~ons ''in whole," rath~r than "in whole or in 
part." The agreement,· however, is supposed to permit the 
authority to apply down to the level of any project 
specified in the joint statement of" managers, committee. 
report, or authorizing legislation. I haven't yet seen the 
l~nguage effecting this agteement. . . 

. . . . . . . . . . 

• The conferees retained the provisions on targeted tax 
benefi~s to which we had objected .. The definition of .such a · 
benefit still turns on whether a provision affects fewer 
than 100 benefic~aries. In addition, Congress has sole 
power (the President has none) to identify what provisions 
satisfy this def~nition. · 

• The President will have up to five calendar days to submit 
cancellations. · We had asked for 2,0 days, but we probably 
should count ourselves lucky with five: ~ouse confSrees had 
wanted.a provision requiring the President to submit 
cancellations on the date of enactment. 

• The effective date of the statute is still open, but the 
likelihood is that the President-will not immediately gain 
veto authority. Sbme reports say the effective date will be . 
1997. Other reports say the effective date will be the 
earlier of 1997 or enactment of a balanced budget. 
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• DOJ has a newfound constitutional concern about ihe 
statute's 'definition of "cancellation." The latest 

.talks about cancellation as preventing a provision" 
taking legal force or effect." DOJ would prefer the rase 
"from having legal force or effect~" DOJ thinks th~t i . 
phrasing suggests a suspension, rather than a straight vet:-o-, ____. 
and thus will aid the argument for constitutionality. We 
have passed on this concern to Republican staff members; we 
do not know yet if they will change the language. 

Note that the non-severability provision to which we 
previously objected has been dropped. 
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THE WHITE HOUSE 

WASHINGTON 

March 18, 1996 

FOR JACK QUINN 
KATHY WALLMAN· 

FROM: ELENA KAGAN i7<':_ 
IJ: (/;cd. f~r/7 

. rc:y~ '1) 
. SUBJECT: LINE ITEM VETO 

Republican conferees on the line-item veto.have arrived at 
·an agreement on ~11 but one or t~o $ubjects. The currerit 
Republican strategy is to add the line-item veto to the debt 
6eiling bill in the last week of March. 

Problems we have with the agreement are as follows: 

IJ . • I· . The .conferees decided to stick with the lockbox mechanism, 
. /i) · ) · which requires a . reduction in discretionary spending caps 

<: ,. \· (or PAYGO balances) wheneve.r the. President strikes a 

&
·. . J · spending item .. This creates a significant disincentive fat 

A
. . .· .' .~! us~ng the authority. · Conferees are saying in defense of the 

lockbox mechanism that the purpose of the item veto is to 
save money -- not _to permit a· President to shift priorities. 

"'~_) • The conferees decided to l:Lmit the President's ·autt10rity to 
canceling provisions."in whole," rather· than "in whole or in 
part." The agreement, however, is supposed to permit the 
aut;hority to apply down to the·level of any project 
specified in the ·joint statement of managers,· committee 
report, or authorizing legislation. I haven't yet seen the 

·•. 

• 

• 

language effectirig this agreement. · 

· Th~ conferees retained the provisions on t~rgeted tax 
benefit~ to ~hich ~• had object•d~ The definition of such a 
ben~fit still turn~ on whether ~ provision affects fewei. 
than 100 beneficiaries. In addition; Congr~ss has sole 
power (the President has none) to ideritify wh~t provisions 
satisfy this definition •. L) · /_, .~ . .M..('w_ .v'-~,.c-/ aM-/...,t' r'~ 

. . . . . "7'-W ?""r. ve-ty L. ,..s-u1!,d ?--v'e-t AI ,.·c/~) 1 
The President will have up to five calendar days to submit . ~Y/./ • 
cancellations. We had asked for 20 days, but we probably 6~/7/7. 
should count ourselves lucky with five: House conferees had 
wanted a provision requiring the President to submit 
cancellations on the date .of enactment. 

The effective date of th~ statute is still open, but th~ 
li)celihood is that the President will not immediately gain 
veto authorit Some reports say the effective date will be 

. t er reports say e effect~ve date will be the ..?- r(/U/J'I'(J 
earlier of 1997 ot enactment of a balanced budget. "" . ;1 .. 
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DOJ has a newfound constitutional concern about the · 
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statute's definition of "cancellation." The latest anguage ~ 
talks abdut canc~llation as preventirig a provision 'fro~ ~ 

,/.-
taking legal force or effect." DOJ would prefer the phrase 
"from having legal force or effect." DOJ thinks tha ·its 
phrasing sugge~ts a susp~nsion, rather than a straight veto, 

! and thus will aid the ~rgument for constitutionality. 
have passed on this· concern to Republican· staff members; we 

·do not know yet .if they will change the language._. 

Note that the non-severability provision to which we 
previo~sly objected has been droppad. 
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THE WHITE HOUSE 

WASH I N G·T 0 N 

March 12, 1996. 

FOR JACK QUINN. 
KATHY WALLMAN · 

FROM: . ELENA KAGAN ~· 

SUBJECT: LINE. ITEM VETO UPDATE 

The Hotise made an offer to the Seriate last week on line ite~ 
·Veto language. We nave heard that Republican staff are tryirig to 
conclude an agreement ASAP. 

We submitted comments on the House offer to the Republican 
Senate· staffers with whom we have been dealing. The most · · 
important comments are·as follow:s: 

. . . 
. . . . . . 

1. ·we once again objected to so-called "lockbox'' language, which 
requires a reduction in discretionary spending caps (or·PAYGO 
balances) whenever the President strikes a spending.item. We 
~ave said that this provision would make it difficult to enact . 
suppleJ;nental·appropriations·later.iri the year. ·we·have proposed, 
as. an alternative, thecreation of an "emergency reserve .fund." 
When the Preiident strikes a spending item, the amount would be 
credited to these accounts; Congress could tap the accotints to 
pay for emergency suppleritentals and other emergency legislation. 
So far, Senate.staff have retected this suggestion; they probably 
will decide· to maintain the lockbox mechanism. 

2. . We objected. to a' provision making the Act effective only 
upon enactment of a ~even-year balanc~d budget and sunsettin~ the 
Act.in 2002. We urged Congress to grant iirunediate and permanent 
authority to eliminate wasteful spehding. 

3. . We objected to a provisioh requiring the President to cancel 
a spending item on the very day Congress·enact~ the legislation. 
Earlier versions of the bill gave the President 10 days to 
identify items for cancellation; the Administration had 
recommended.20 days as a more realistic time frame. The time 
frame provided is especially unworkable given the detailed 

·.findings that must accompany cancellations. We urged that if 
le~s than 20 days is provided, Congress either ~are down the 
b~ll's current reporting requirements or permit the President to 
issue and transmit the required findings at a later date. 

4. We objected to the way the House.offer defines and 
identifies targeted tax benefits, which are subject to the 
President's rescission authority. The House offer defines such a 
benefit as "any revenue-losing provision which provides a federal 
income tax deduction, credit, exclusion, orpreference to 100 or 
fewer beneficiaries." The offer further pro~ides that nothing 
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will count 'as a targeted tax benefit unless it is specifi My · · ~0 
identified as such in the relevant bill, based on finding made 1 .ll ·~ 
by the Joint Committee on Taxation (JCT). We urged that the f"J0~ ~ 
definition is impracticable because in most cases, no on · \~ ~ 
accurately determine the number of persons affected by a ax ~ 
provision. We also proposed that Congress delegate author ty · #_.cs 
the President to identify tc?.rgeted .tax benefits oh his own. J.-~ · 

5. We objected to a nonseverability provision, which will 
invalidate the.entire bill if any part is held unconstitutional. 

The House offer cures two constitutional proble~s we 
previously had raised. · First, this yersion uses the word 
"cancel" instead of."veto," as OLC had requested. ·(We do, 

· · however, think that the definition of "cancel" is too vague.) 
Secortd, this version provides that the JCT's identification of 

·. targeted taX benefitS be Written intO laW 1 thUS. remOVing ,OUr . 
complaint that Congress cannot delegatepower to one of its 
committees. · 
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MEMORANDUM FOR WALTER DELLINGER 

FROM: KATHLEEN WALLMAN 

SUBJECT: LOBBYING DISCLOSURE ACT AND 50l(C)(3) ORGANIZ 

DATE: FEBRUARY 26, 1996 

f 

I called you earlier to tell you that I wa.S sending over the attached memorandum. I 
thought it would make sense to ask you to read it and then come over to meet and talk with 

·Jack, Steve Neuwirth and me about how to proceed. Are you amenable to this approach?·. 
You are welcome, of course, .to invite others to join us. · 

Many thanks. 

cc: Jack Quinn, Steve Neuwirth 
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THE WHITE HOUSE 

REVISED DRAFT WASHINGTON 

February 26, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: STEVE NEUWIRTH 

SUBJECT: ProJX>sed DOJ Notice on the Lobbying Disclosure Act 

In his memorandum to you of February 21, Walter Dellinger proposes that the Justice · 
· Department announce that it will interpret the new Lobbying Disclosure Act to exempt all 
. 50l(c)(3) organizations from the registration and disclosure requirements of the Act· 

As you will recall, the Act as signed by the President oniy exempts religious 
organizations from. the registration and disclosure requirements. The effect of DOJ's action 
will be to broaden substantially the category of organizations that will be exempt . 

If DOJ takes this action, I believe Republicans in Congress rould argue: 

· 1) The President· is by executive fiat exempting a category of lobbyists 
501 (c)(3) organizations -- that the Congress purposely chose to include within 
the Act's coverage. As you know, many House and Senate Republicans have 
expressed particular concern about lobbying by tax exempt organizations that · 
receive federal funds. The Istook Amendment was just one manifestation of 
this concern. Republicans could ar~ue that they never would have supported a 
lobbying bill that exemptS all 50l(c)(3) organizations. 

2) The President cannot be serious about lobbying reform if _he is exempting only 
tlwse groJJ.ps -- 501 (c)(3)'s "'- that, in the viewof Republicans, are most likely 
to support Democratic policy positions. It does not necessarily follow that the. 
only way to deal with DOJ's concerns is to exempt all 501(c)(3)'s .. DOJ might 
have been able to exempt all organizations with assets below a certain dollar 
amount. Another option-"' however unattractive-- would have been simply .to 
declare the religious exemption invalid. Or DOJ might have announced that it . 
will not defend the religious exemption if it is challenged in court 

J) The President is less willing than Congressional Republicans to protect 
religious liberty. Republicans may argue that there is no court precedent which 
compels the action DOJ is taking, an4 that the President simply does not 
believe religious organizations should be exempt. Republicans could argue that 
DOJ simply should have stated that it would not defend the religious exemption· 
in court -- as DOJ stated with respect to a provision of the Defense 
Appropriations Bill .. 
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. I believe many lawyers would argue that Supreme Court jurisprudence doe ~t /0~ 

compel the conclusion that the Lobbying Disclosure Act's exemption for religiou ,0 . <:1· ~ 
organizations would be held unconstitutional. The principal precedent relied on y DOJ is "t? ~ 
Texas Monthly v. Bullock, a 1989 case in which the Supreme Court invalidated Texas \f !: 
statute that exe:npted only religious periodicals .,.-and no other periodicals ~- fro sales and ~ 
use taxes. Justices Brennan, Marshall, Stevens, Blackmun and O'Connor all concl that ,..~ 
the statute violated the Establishment Clause. In a concurring opinion joined by J usti('·~ ~--...... 
O'Connor, Justice Blackmun wrote that "[a] statutory preferenee for the dissemination of 
religious ideas offends our most basic understanding of what the Establishment Clause is all 
about and hence is constitutionally intolerable." · 

It is not clear that the type of economic preference the Court found in Texas Monthly 
-.., involving an exemptionfrom sales and use taxes -- would be found by the Court in a case 
involving an exemption from _lobbying registration requirements.· Indeed, in Corporation of 
the Presiding Bishop v. Amos (1987), the Court upheld an exemption, solely for religious 
organizations, from Title VII's prohibition of religious discrimination in employment. In that 
case, the Court stated: "It cannot be seriously contended that the [exemption for only 
religious organizations] impermissibly entangles church and state; the state effectuates a more 

· complete· separation of the two· and avoids the kind of intrusive inquiry into religious belief 
that the District Court engaged in this case." · 

In Walz v~ Tax Commission (1970),· the Court upheld a state tax exemption for 
. religious institutions. While the tax exemption at issue applied to all non-profit corporations, . 

Chief Justice Burger's majority opinion stated that "[t]ew concepts are more deeply embedded· 
in the fabric of our national life, beginning· with pre-Revolutionary colonial times, than for 
the government to exercise at the very least this kind of benevolent neutrality toward churches 
and religious exercise· generally so long as none was favored over others and none suffered 
interference." Indeed, when Justice Scalia (joined by Rehnquist and Kennedy) dissented in 
the Texas Monthly case, Justice Scalia stated that Wah: expressly rejected the notion that a 
religious exemption is appropriate only if part of a broader exemption that includes non­
religious groups; Scalia wrote: "The Court's opinion in Walz, however, not onlyfailed to 
conduct such an analysis, but . . . explicitly and categorically disavowed reliance upon it." 
Scalia added: "Walz is just one of a long line ofcases in which we have recognized that the 
government may (and sometimes must) accommodate religious practices and that it may do so· 
without violating the Establishment Clause." Scalia noted that irt Sherbertv. Verner (1963), 
the.Court held that_the Free Exercise Clause "required religious beliefs to be accommodated 
by granting religion-specific exemp~ons from otherwise applicable laws." 

While DOJ's position appears to assume that the majority opinion in Texas Monthly 
controls here, there would seem to be enough distinc~ons and ambiguities in the law that one 
could make a legitimate argument that the Court would uphold the exemption for religious 
organizations in the Lobbying Disclosure Act. 
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THE WHITE HOUSE 

WASHINGTON 

December 5, 1995 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA .KAGAN 

SUBJECT: ETO MEMO 

Another issue has reared its head relating to OMB' s · .. 
statement on the latest line item veto propos.al. In a memo to 
OMB dated yesterday, OLC urged OMB to propose that new language 
be inserted authorizing the President to lift suspensions of 
direct spending and targeted tax benefits. I am attaching this 
memo; see pp. 2-4. In brief, OLC is concerned that the 
suspension power could be held unqonstitu~ional on the ground 
that it is tantamount to a po~er to repeal laws unilaterally; an~ 

. for some reason (which does not strike me as intuitively 
o_bvious), OLC believes that a further power to lift suspensions 
would mitigate the possible constitutional problem. OLC saw a· 
very recent statement of the OMB statement that.addressed this 
issue toOLC's satisfaction; the language doing so must have been· 
very recently deleted. (I .have a c~ll in to Chu~k Konigsberg to 
find out why OMB made this deletion.} OLC now wants the language 
reinserted. 
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~emorandum=~ · 
Sdlt'Qeder ...... 

1ii'irPttY File 
Reading file Ret. (Snall.m)billCXllil/livca:ri:t 

Subjee[ Oat.c 
tine rte veto Legislation/House Conference 
Offer 

December 4, 1995 

To 
Chuck Konigsberg 
Legislative Affairs 
OMB 

. ~~hard Shi£frin ~ 
. Deputy Assistant \4' 

Attorney General 
OLC 

This memorandum sets forth our comments on (i) the offer that 
has·· been made by. the House of Representatives in connection with· 
the House-Senate conference on line item veto legislation, and ( 11) 
the draft OMB. letter responding to the Housa offer. · · 

1. The House. conference offer would use the general approach of·· 
tne 11ne item veto legislation ~nat passed the House earlier this 
year. This approach would· enable .the President, within. certain 
parameters, to .. rescind" all or part of any dollar amount of any 
discr~tionary budget authority after . the · enactment of an 
appropriations measure contain1ng that budget· authority. As 
pceviously stated in our comments on the House legislation, we 
believe. that granting such power to the President would constitute 
a permissible delegation of authority. 'Itis well-established that. 

· the legislative branch may delegate broad powers to the executive 
.b,ranch, including. powers . that affect the ·nation· s fisc.' In 
addition, the House conference offer,_like the legislation passed 
by the House, comports with Supreme Court . requirements governing 
delegations to.the executive, because it sets.forth ~intelligible" 
standards that serve to guide the exercise of the delegated power. z 
Furthermore, the . type of ·rescission·. authority that would be 

·.conferred on the. President by the Rouse- conference offer is not 
entirely unprecedented, as prior statutes have given the President 
some modicum·of control over theoutlay of appropriated funds. 

~see Lichter v. United States, 334 u.s. 742 {~!148}; pnit;:ed 
.S...t..et.es v. RookRoyal. Co-o;rie:t:.at;i.ves, In.c., 307U.S. 533 (l939};J.W. 
Hgmpton & Co. v. united States~ 276 U.S. 394 (1928): FieUl y. 
Clark, 143 u.s~ 649 (1992). · 

2 See Mist~etta_v~Qnited States, 499 u.s. 361, 372 (1989}. 
Speci!ically, under the House conference offer, the President may 
rescind discretionary budget authority only when he makes specific 
determinations, and only ·during a limited time period after 
enactment of the appropriations measure containing the budg:et 
authority. · 
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In short, the House conference offer provides th 't5resident ~ 
w.i th a recognizable tool -- a delegation of power --· to cut ~ 
government spending. . As such, - it stands on far ore secure ~ 
constitutional footing than t_he novel approach to curbi 9 spending r::: 
that is contained in the line item veto legislation that as passed~~ 
the Senate. Under that legislation, individual items o ndi~ · 
in an appropriations bill that has passed both Houses of 
would be dlsaggreagated from one anothe'r, enrolled as separate 
bills, and then voted on en bloc by both Hou~e~. Thereafter, each 
separately enrolled bill would be presented to the President, who 
could then veto any of the separate bills.- In our view, . this 
procedure raises complex qi.lestions unc1er the Presentment Clause of 
the Constitution (Article r, section 7 clause 2) that simply are 
not posed by the delegation·of power to the President in the House 
conference offer. Therefore, consistent with the views expressed 
in the draft OMB letter, we strongly recommend that conferees adopt 

. the approach of the House conference offer, and not opt for the 
Senate's·ceparate enrollmGnt mechanism. 

2. ·The House -conference offer also would authorize the President 
to -veto" targeted tax benefits contained in a revenue (or other) 
oct. The use of the term "veto" raises constitutional concerns •. 
The Presentment Clause provides t,hat the President only can 
exercise his "veto" power before a provision becomes law, i.e., 
when a bill is presented to him for his approval or disapproval. 
However, as was the case with the. legislation· that. passed the 
House, the House conference offer purports to authori2e the 
President to veto targeted tax benefit~ after. they have become law. 
Thus, as stated in our comments on the House legislation, we urge 

. that the word "veto" not be used in the provision that describes . 
the power that the President would exercise over targeted tax 
benefits. 3 The draft OMB letter suggests r-eplacing ·veto.. with 
"suspend.· We support that suggestion:, and believe that it would 
be . constitutional. The-· Supreme Court has ·long upheld the 
constitutionality of.provisions that delegate to the President the 
power to suspen'd the operation of particular laws, .ruift. Field v. 
Clark, · 143 u.S. 649 ( 1892), and there are many examples of . such 
provisions in the u.s. Code t6day. · 

The Rouse-conference offer also would enable the President to 
'"veto'" any i tern of "direct spending" (which is distinct from 
spending contained in· discre.tionary budget authority ·that the 
President could '"rescind'"}. Here too, the word ·suspend'" should be 
used inst~ad of •veto.'" · · · 

3. Assuming that the term "suspension· is used; one 
constitutional question remains: if a suspension is permanent, it 
could be attacked as tantamount to unilateral repeal of ~aws oy the 

3 we do not believe. that it is necessary to eliminate the word 
"veto" from the title of the legislation . 

• 2 • 
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President -- the same constitutional fla.., that we identif ed in the """' 
line item veto legislation that passed the House. 4 To void this 
potential shoal, we recommend that the OMB letter propos that the . ~ 
President be granted cne authority to lift suspensions of argeted ~~~ 
tax benefits: and direct spending. we understand that uch ;Jo.."8 · 
proposal might prompt concern~ that it would allow !or the ca~~­
reinstatement of suspended targeted tax benefits: or direct spending 
whenever the President sees fit. To address those concerns, the 
authority to 1 ift suspensions. could be restricted. 

One possible restriction would be to · require that any 
suspension remain in place for a particular period of time before 
it could be lifted (e,q.i until the end of the current fiscal year, 

. or the end of the next fiscal yeat) •. In addition, the Pre$ident 
·could be required to make findings that certain conditions· have 
been met in order to lift a suspension. 5 Finally, procedures could 

4 A pro'\rision · in the House legislation stated that· any 
targeted tax benefit "vetoed" by the President would be deemed 
"repealed.• Iri our comments on the legislation, we indicated thae 
the u~e of the term "repealed 11 raised constitutional concerns, 
because ·it: intimated that the President was being given· the power · 
to amend existing law on his o~. The grant of $uch power would 
"iolate. the· commands of the Presentment Clause, which specifies the 
only manner in which federal laws may be .made, modified; or 
anriulled: through passa,ge o:C a bill by both Houses of· Congress; 
presentment of the bill to the President; and appro'\ral ot the bill 
by the President (or if the bill is disapproved, passage of a bill 
overriding the President's action by 2/3 of the members of both 
Houses of congress) . This constitutional prqblem is eliminated by 
the House conferGanoe offer, which does not.. include a provision 
describing the effect of a presidential veto of targeted tax 
benefits. · · 

5 Por example, the E>residenc could. be required to determine: 

(A)· that such action would advance the national interest, 
and that the suspension is no longer necessary to help·. 
redu~e the Federal budget deficit i. . and .. (B} . notify 
Congress of the determination to li!t the suspension by 
a special message specifying, to . the rna:Jeimum extent 

· practicable, (l) the reasons and justifications for the 
determination eo lift the. suspension; (2). the estimated 
fiscal, economic, and budgetary effect of the 
determination to .· lift the suspension; and . ( 3 > · a~l. · 
actions, ·circumstances, and considerations ralating to or 

·bearing upon the det.ermination to lift the suspension~ 

Such a requirement would essentially track provisions in the House 
conference offer that cabin the President's discretion to "vet.o" 

. targeted tax benefits or direct spendins in the first place- In 

~ 3 -
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be established whereby the President's decision to '11ft a· \. 
suspension could be reversed through the enactment of "dis pproval"' -
legislation (or, if the President vetoes such legislation through · ~ 
an override by 2/3 of the members of both Houses). T · s would , 
parallel the mechanism in the House conference offer which .· ~tS 

·congress could disapprove (or override).· the P.c-esident · s 1 t ial }..-o-4 
decision to "veto" a targeted tax benefit or direct spending. . 

4.. Section 4 of the aouse conference offer defines targeted tax 
benefit as any .. revenue-losinq provision" in~ tax (or other) bill, 
and that has. certain specified characteristics. UndEH'" the House 
conference offer, the task of id~:mtifyinq such provisions would go 
to the congressional Joint committee on Taxation (JCT). In turn, 
the JCT determinations would be made in committee reports_ 
accompanying bills. 

Significantly, the House conference offer does not state ·that 
the JCT dete+minations would be incorporated into bills -- either 
directly or indirectly through reference to a committee report. As 
a result, the scope of the President• s "veto" authority would be 
established by the JCT alone.. In short, law would be madE! by a 
committee of Congress in a report, not. by Conqress as a whole in 
legislation. This violates the "'.[elxplicit and unambiguous 
provisions"' of the constitution that prescribe "a sin,gle, fine~y 

l wrought and exhaustively considered, procedure" by which laws are 
to be made.: bicameral. passage by both Houses of Congress followed 
by presentment to the_President .for his approval. ~N~·sz.; Chadhe., 
462 U.S. 919, 945 (1983}. Se.a Metropolitan Washington Airports 
Auth. v, citizens for the Abatement of Airctaft Noise, 501 u.s. 
252, 27S (1991) (Ncongress may not delegate the power to leqislate 
to it.s.own agents or to its own Members ... }. 

. The draft OMB letter proi:>oses to charge the President, not the 
JCT, . with ·the role of determining which. provisions·. in a bill 
constitute targeted· tax bene! 1 ts. Like the House conference offer'· . · 
the letter sets forth specific characteristics that a provision 
would have· .. to meet in order to b~ cons ide red ·a targeted tax 

· benef' 1 t. These characteristics reflect tne intelligible standards 
that are constitutionally required to guide the del'egation of power 
to the President to de~ermine what ls a targeted tax benefit. . 

any event. a requirement of this sort probably would be necessary 
· in order to ensure that the delegation of a.utnorit:y to lift: the. 

sus-pension satisfies the constitutional rule that delegations 
contain intelligible principles that_guide executive action. 

~· 4 . -

COPY 



THE WHITE HOUSE 

WASHINGTON 

December 51 1995 

MEMORP~DUM FOR JACK QUINN 
KATHY WHALEN 

FROM: ELENA KAGAN 

SUBJECT: ITEM VETO 

OMB's· statem House offer regarding the line 
item veto is generaliy on.target. OLC has revie~ed and approved 
the OMB.statement. In this mem:o, I describe the most·important 
of OMB' s proposed changes to the House offer I all of which seem 
sensible, and sugg~~t t~o further minor revisions. 

It should be nbted first that the House's version of the 
line item veto (the "enhanced rescissions" model), which is· 

·retained in the House offer, is.much superior to the Senate's 
version (the "separate .enrollment n mechanism) . . The House version 
essentially allows the President tb rescind or suspend part of a 
bill he has ju~t signed into law; the Senate·versiOn splits up a 
bill into many different bill~ arid then provides for the 
President tb sign or veto each of them. · OLC has opined that the 

·House version raises fewer constitutional difficulties and 
creates less of an .3.dministrative burden. 

The most significant concerns, raised by OMB, relating to 
the House offer are as foll6ws: 

1. Lockbox language. The House offer incorporates a Senate 
provision-that would require the President to reduce statutory 
distretionary spending caps to reflect presidential rescissions 
(the so-called lockbox provision). OMB point;~ _out that this 
provision would make supplemental appropriations very difficult." 
It prefers a provision (included in the original HOuse bill) that 
would authorize the President td propose reductions in the 
discreti6nary caps. This seems a sensible proposal. 

2. JCT determination' of targeted tax benefits.· The House offer 
·.provides that the _Joint C9rnmittee of Taxation (JCT) will 

determine whether a tax provision is a "targeted tax benefit," 
such that the President can suspend it. OMB's statement notes 
that this provision is unconstitutional because Congress cannot 
delegate power to one of its own committees. (Congress could 
cure this defect by the relatively easy means of incorporating 
the JCT's determination in the revenue bill at issue.) OMB 
suggests leaving this-determination to the President .. This 
solution is obviously preferable on policy, as well as 
constitutional 1 bases. 

3. Use of· term "veto." ·The House offer provides that the 
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Pre~ident may "veto" spending items or tax benefits. OMB 
suggests chan~ing this term·to "suspend." The reasoning 
that use of the term "veto" will r~ise red flags as to t 
constitutionality. This is probably right and should b 
remedy. 
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4. Emergency spending point of order. The House offer a cepts a~~~ 
Senate p~ovision that prohibits the inclusion of non~~merge c ~ 
items in an emergency bill (except for rescissions and reduct1ons 
to pay for the emergency provisions} andprovides a point of 
order against legislation that includes suchitems. OMB suggests 
removing this provision on the ground that it would impair an .· 

.Administration's ability to develop appropriations packages that 
include both supplemental and. emergency spending. ·Of. course, . 
such a provision also would prevent Congress from inserting non­
emergency items that .the President does not want into emergency 
legislation. But presumably, the President could use his new 
rescissions power to remove these items anyway. TheOMB proposal 
thus;,seems a good one. 

Two further minor changes that should be considered are as 
follows: 

1.·. Remove. Section 7(c}. This change .relates to the change #2 
noted above. For some .rea~on, OMB has left in (though amended 
slightly}. a provision referring· to the JCT·' s views·. on whether 
legislation contains a targeted tax benefit. This provision 
should be tak~n out.· We ~hould not want a ~echanism by which the 
JCT issues views contrary to the President's. , · 

2. Presidential mess.ages. · OLC recommends adding the phrase "to 
the. maximum extent. practicable" to the provision that requires 
the President, in a message to Congress, to list "facts, 
circumstances, and considerations" relating t6 a ~escission. OLC 
says that this. amendment. prevents.the·p:rovision.from·constituting 
an "encroachment on.executive authority." OLC itself admits that 
this is ohly a mirior maiter. If thete is.no harm in suggesting 
the change~ we should do· so; if there is any harm, we should not. 
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