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THE WHITE HOUSE f{
WASHINGTON '

December 16, 1997

MEMORANDUM FOR THE PRESIDENT
THROUGH: ERSKINE BOWLES
FROM: CHARLES F.C. RUFF

SUBJECT:  LINE ITEM VETO LITIGATION

~ Litigation is pending in the federal district court relating to three instances in which you
exercised your authority under the Line Item Veto Act (Act). The three cases have been
consolidated before Judge Hogan. One of these cases involves a challenge by the National
Treasury Employees Union (NTEU) to your use of the line item veto to cancel Section 642 of the
“Treasury and General Appropriation Act, 1998." Section 642 would have allowed federal
employees to switch retirement coverage to the Federal Employees Retirement System (FERS)
from enrollment in the Civil Service Retirement System (CSRS).

v In all three cases, the plamnffs are challenging the constltutlonahty of the Act. The
NTEU also contends, however, that the cancellation of Section 642 exceeded your statutory
authority under the Act because it canceled lost receipts (in the form of reduced employee
contributions to federal trust funds caused by the provision) rather than appropriated funds.
Senate Counsel, who supports our position on the constitutionality of the Act, has signaled that
it is likely to file on the side of the NTEU on the statutory claim. The parties do not dlspute that
Section 642, if implemented, would have had negative budget consequences.

The Office of Management and Budget (OMB) strongly asserts that th¢ cancellation is
valid and wants to defend it. The Department of Justice (DOJ) has very serious résetvations
about the statutory issue and believes that the defense of this cancellation would harm its
broader, constitutional defense of the Act. DOJ, therefore, proposes to enter into a consent

udgment that the 642 cancellation falls outsxde the scope of the Act.

- We have had extensive dlscussmns w1th OMB and DQJ inan effort to develop an
approa_ch that would enable DOIJ to defend your use of the line itern veto in this casé without

'*f‘ _endangering the defense of the Act’s constitutionality. -Justice must file its brief in résponse to

plaintiff’s motion for summary judgment by December 18. Memoranda of the Attorngy General
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and of the Solicitor General, setting out their recommendations, are attached for yo i q

We believe that we should defer to DOJ's conclusion that defending this provision ould \\ ST E I
undermine the constitutional defense of the Act, but want to make you aware of the issue before
any formal action is taken. By,

A. BACKGROUND

The Act allows the President to cancel “any dollar amount of discretionary budget
authority” but requires him to specify the dollar amount canceled in a Special Message to
Congress. In this case, your Special Message specified $854.000,000 (over five years) as the
amount canceled. This figure was based on OMB’s estimates of the amount of federal receipts
from employee contributions that would be lost if employees were allowed to switch from CSRS
to FERS. OMB’s decision to treat these lost receipts as “discretionary budget authority” was in
accord with its customary practice and was based on its understanding of the statutes and rules
governing budget scoring. :

- An alternative measure of Section 642's ¢cost is the amount of additional federal outlajzsto
employee trust funds that would have been required if employees were allowed to switch from
CSRS to FERS. In accordance with its customary practice; OMB did not estimate the cost of
increased outlays and your Special Message, therefore, did not directly reference such a cost.
The Congressional Budget Office, however, relied upon this cost, and not upon the reduction of
employee receipts, in its report concluding that the cancellation of Section 642 would constitute a
reduction in budget authority that would reduce the deficit as required by the Act. (The
difference in approach between OMB and CBO, in this respect, is attributable to differing
understandings of budgetary scoring rules.)

The statutory question raised by this cancellation is whether the Act authorizes the
- President to cancel a provision (other than a limited tax benefit) whose budgetary effect consists
of a loss of federal receipts rather than an gutlay of federal funds. A secondary issue is whether
this cancellation can be defended on the grounds that the effect of Section 642 would be to
increase federal outlays even though that rationale was not presented to the Congress in the
- Special Message.

B. ARE LOST RECEIPTS’CANCELABLE UNDER THE "ACT?
1. The Position of OMB :

OMB argues that the Act must be interpreted, and was intended to be interpreted, in light
of the Congressionally mandated rules governing budget scoring. Those rulés, according to
OMB, require that the lost emplcayee contnbutxons be scored as positive budget authority. Thus,
~ eventhough the Act does not exphcxtly allow for the cancellation of lost receipts (other than in
the context of a limited tax benefit), OMB’s contention that the Act 1ncorporates the budgetary
scoring rules leads to the conclusion that the lost employee contrzbutlons at lssue are cancelable.

5
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OMB also asserts that as the agency charged with estimating the budgetary effects of JaWs and 6%;\\
applymg budgetary scormg rules, its expertise in mterpretmo the statutory language i enntled to %

would have a substantial budgetary effect.
2. The Position of DOJ

DOJ views the Act as an outgrowth of the President’s limited power to impound
appropriated funds and not as an extension of budgetary enforcement legislation. Accordingly, it
does not read the Act as incorporating budgetary scoring rules. Rather, it contends that the Act
must be strictly construed in light of its historical antecedents -- the President’s historical power
to impound funds. DOJ, therefore, stresses that because the Act does not contain explicit
language authorizing cancellations of the kind at issue in this case, that power can not be
inferred. Moreover, DOJ argues that because the Act explicitly allows cancellations based upon
lost receipts only in very highly specified circumstances (limited tax benefits), Congress did not
intend for the President to have a broad authority to cancel such lost receipt provisions outside
the limited tax benefit context. :

Finally, DOJ is concerned that a broad reading of the President’s statutory powers to
cancel receipt-reducing provisions would be inconsistent with the position it has taken in its
constitutional defense of the Act. Throughout the line item veto litigation, DOJ has argued that
the Act grants only very modest, and clearly defined, powers to the President. Arguing that the
line item veto power extends beyond the express wording of the statute would undercut its
previous position. ‘ '

c. RE—CHARACTERIZING THE CANCELLATION

OMB and DOJ also disagree as to whether the cancellation of Section 642 could be
defended as a cancellation of future outlays in order to avoid, or to supplement, the argument that
the Act allows for the cancellation of lost receipts. As noted previously, allowing federal
employees to switch enrollment from CSRS to FERS will lead to additional outlays in future
years and the Congressional Budget Office (CBO) relied on this fact in its review of the
budgetary effect of the cancellation. Arguably, therefore, the cancellation would have been
proper if the Special Message set forth these estimated future outlays rather than the lost receipts
as the items to be canceled. OMB asserts that the cancellation could also be justified on this
ground. OMB submits that, if the Court rejects its scoring as the appropriate standard for’
evaluating what is cancelable under the Act, the CBO position (and the common sense position)
that increased outlays are cancelable items should provide the governing standard.

- \ - E
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upon that theory in the first 1nstance |

|
|
|

. \UN PR
DOJ raises several objections. First, DOJ argues that, technically speaking (’{hﬁ \\SL) /Oc\

)

consistent with its constitutional theory). a line item veto does not cancel a prov1510n It cancels %\_
the funds to be expended under that provision. If this 1 ts true, then the item that wa$ canceled in ?3);
this case was the $854,000,000 in lost receipts. Substituting a new dollar amount ised upon ci;/f(
amounts of future outlays, therefore, would not simply “amend” the previous cancellation; but 55 /

would instead constitute an entirely new cancellation. Second DOJ is troubled by an ent *
that would suggest you made specific detefminations (as the Act requires) about the effects of
canceling one item (future outlays) when in fact you specified another (lost receipts). Although a
“functional” argument can be made suggesting that the two items (future outlays and lost
receipts) are equivalents, DOJ is concerned that such an argument would appear disingenuous.
Finally, DOIJ is uncomfortable with relying on the future outlay theory when OMB did not rely

!
|

D. WOULD DEFENSE OF THIS PROVISION HARM THE BROADER,
CONSTITUTIONAL ARGUMENT? |

DOJ rightly asserts that even in the best case .L,cenario the constitutionality of the line
item veto is precarious. DOJ is, therefore, understandably wary about any statutory construction
that would appear to stretch the President’s powers under the Act beyond a narrowly confined
authority analogous to impoundment. DOJ has ackno’wledged to the Supreme Court, for
example, that the provision authorizing the President to cancel limited tax benefits is on less firm
historical footing than is the cancellation of a typical appropriation, and is constitutionally
sustainable only because that power is carefully limited under the statute. Supporting the
cancellation of the lost receipts in this case, DOJ féars, would not only be viewed by the Court as
an expansion of the President’s power beyond traditional boundaries, but also as an expansion
that would occur in a seemingly boundless manner. (In this respect, DOJ is also concerned that
the cancellation of Section 642 is particularly problematlc because it encompasses a cancellation
of a non-budgetary provision of law -- the right of employees to switch pension programs.)

I

DOJ also believes that its constitutional case would be harmed if the Senate Counsel files
on the side of the NTEU on the statutory issue. Itis éoncemed that if the President and the
Congress do not agree on the powers the Act gives to the President, the Court might void the
legislation entirely in order to avoid a series of inter-branch disputes raising 1ntractable
separation of powers issues. j

1

Finally, DOJ is concerned that the secondary argument (that the cancellation could be
recharacterized as a line item veto of future outlays rather than lost receipts) could harm the
constitutional defense by suggesting tliat the provisio]ns of the Act directing the President to
make specific findings about the nature and impact of the cancellation are not mandatory. DOJ
has argued that the findings provisions confine the power of the President and, therefore, serve to
refute the plaintiffs’ contention that the Act improperly delegates broad and unchecked powers to
the Executive. Accordingly, DOJ believes that if it how asserts that the findings provisions are
not mandatory, its position on the improper delegation claim will be weakened.
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While DOJ’s position has force. there are someicompeting considerations. First, the Z)
scoring rules OMB employed in this case do not give unlicensed authority to the President. . iy
Rather those rules are Congressionally mandated provisions designed to measure corﬁpliance \g?,\qy
with the Congressional Budget Act and constrain budgetary scoring decisions. Althougew/

power conferred to the President, under OMB’s approach, is broader than the statutory
construction offered by DOJ, that power is not unlimitéd. For example, the scoring rules would
not authorize the President to cancel a broad tax beneﬁt Additionally, while the power to ’
cancel lost receipts is broader than the President’s hlstorlcal impoundment prerogative, it is not
considerably greater than that granted to the President 1 1n the Act’s provision that allows for the
cancellation of limited tax benefits. |

Second, OMB argues that if the Act were not cénstrued to allow the cancellation of
provisions such as 642, its value as a budget enforcement tool would be seriously diminished
because S0 few provisions worth canceling fit the model of a simple dollar appropriation.

Third, in its response to the ﬁndings—recharactérization issue, OMB would contend that
requiring strict adherence to the findings requirements of the Act is also problematic. The Act
provides only five days in which to cancel an item, and demandmg precision in the findings
would be both impractical and unrealistic. Indeed, even DOJ concedes that the Act would not
require that the exact dollar amount of a cancellation be established in order for a cancellation to
be upheld. Accordingly, OMB argues, if the Act does 'not require an exact dollar determination,
there is no reason to concede that the Act does require an exact determination as to the specific

source of the cancelable budget authority. |

Finally, OMB notes that DOJ’s constitutional concerns would be triggered only if the
district court upheld your statutory authority to effect this cancellation. If the lower court
invalidated the cancellation on statutory grounds, that decision would strengthen, rather than
weaken, the constitutional case. OMB, therefore, concludes that the risk in litigating the
statutory issue in district court is not as substantial as DOJ would suggest. ’

[
E.  RECOMMENDATION |
In my judgment, the arguments advanced in support of your statutory authority to cancel
Section 642 are stronger than DOJ believes them to be; and the legitimacy of the cancellation
could be appropriately defended in district court, albeit with no guaranty of success. In addition,
Frank Raines strongly believes that the cancellation W.‘a;.S valid under the Act and that it furthered
important budgetary and policy interests. He also disagrees with the Solicitor General’s position
that defending the cancellation would undermine the broader, constitutional defense of the Act;
and he would, therefore, request that you direct DOJ to defend the cancellation in district court..
|
I believe, however, that we must give great weight to the Solicitor General’s fear that to
defend the cancellation in the case that will trigger the'Supreme Court’s first ruling on the
constitutionality of the Act would undermine the gove}*nment’s constitutional position. Although

1
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recommend, therefore, that we allow DOJ to consent to judgment in this case.
|

|

i
'
'
[

SR

;;JE:{ E LINTON LIBRARY PHOTOCOPY |
USRS e e e



THE WHITE HOUSE
WASH!NGT({)N

November 3, 1997
!
i

MEMORANDUM FOR ERSKINE BOWLES

: _ i
FROM: ES F.C. RUFF |
MARSHALL |

LISA HERTZER a

- SUBJECT: LINE ITEM VETO LITIGATION
| . | | |

On Friday, we met with attorneys from the Department of Justice and the Office of
Management and Budget regarding whether the President’s cancellation of Section 642 of the
“Treasury and General Appropriation Act, 1998" exceéded his statutory authority under the Line
Item Veto Act (Act). This statutory question has been joined with the constitutional challenges
to the line item veto that have been brought in the consclidated cases currently before Judge
Hogan. OMB strongly asserts that the cancellation is pérmissible under the Act. The
Department of Justice has serious reservations. Senate and House Counsel are also reviewing
this issue and are considering whether to file on the side of the plaintiffs, contending that this

particular cancellation exceeds the President’s authority; under the Act. This memorandum
briefly outlines the issues involved. i
, v |

A. BACKGROUND

Section 642 would have allowed federal employées to switch retirement coverage to the
Federal Employees Retirement System (FERS) from enrollment in the Civil Service Retirement
System (CSRS). OMB estimated that the budgetary efféct of Section 642 would be a cost of
$854,000 thousand dollars (over five years) in lost federal receipts from employee contributions,
and this figure was cited in the President’s Special Mess}zge to Congress announcing the
cancellation of this provision. Section 642 also would have increased federal outlays in future
years based upon the need for added federal agency contributions to the federal employee trust
funds. Significantly, on Friday the Congressional Budget Office relied on this fact (and not upon -
the reduction of employee receipts) in its report concluding that the cancellation 'of Section 642
would constitute a reduction in budget authority that would reduce the deficit as required by the
Act. The cost in increased outlays, however, was not included in the President’s Special
Message to Congress. ’

i
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The statutory question raised by this cancellation is whether the Act authorizes the \ :
President.to cancel a provision (other than a limited tax benefit) whose budgetary effg:ct consists ~
of a loss of federal receipts rather than an outlay of federal funds. A secondary issue 1§ whether %27‘ /
this cancellation can be defended on the grounds that thé effect of Section 642 would M
increase federal outlays even though that rationale was not presented to the Congress in the .
President’s Special Message. _ , ! : :

l

2
)>
~|
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B. THE STATUTORY ISSUE
1. The Concerns Raised by DOJ ;

DOJ raises two separate concerns. The first is that they are not persuaded that the
cancellation of Section 642 was permissible under the Act. As they point out, the Act allows
cancellations based upon lost receipts only in very narrow and highly specified circumstances
(limited tax benefits). The fact that Congress was so specific and narrow in its explicit grant to
the President of authority to cancel lost-receipt provisions would argue against the position that
Congress, at the same time, implicitly intended to grant the President a broad authority to cancel
such provisions outside the limited tax benefit context.

. Second, and perhaps more significantly, DOJ is concerned that a broad reading of the
President’s statutory powers to cancel receipt-reducing provisions would weaken their
constitutional defense of the Act. Throughout the line itém veto litigation, DOJ has taken the
position that the Act grants only very modest powers to the President and that the powers granted
to him under the Act are within the range of actions that have historically been within the
prerogative of the President. For example, DOJ’s briefs are replete with examples of the
President’s historical right not to spend monies that have been allocated to the Executive. At the
same time, DOJ has acknowledged in its briefs that the A;xct’s allowance of cancellation of tax
benefits is on less firm historical ground because the voiding of tax benefits is not the same as
the simple refusal of the President to spend allocated funfds. Accordingly, DOJ has attempted to
defend the Act’s provisions granting the President the power to cancel limited tax benefits as
being very narrow and circumscribed. They are therefore concerned that reading the Act to
authorize a broad power for the President to cancel recelpt-reducmg provisions would be
1ncon51stent with their constitutional position. -

s

|
1 2. The Position of OMB {
OMB believes that the cancellation was on firm s‘tatutory footing. Under OMB’s reading,

the Act allows the President to cancel a dollar amount ofidiscretionary budget authority --

‘ defined in the Act as “the entire dollar amount of budgetiauthority required to be allocated by a
| specific proviso in an appropriation law for which a specific dollar figure was not included.”
| “Budget authority,” in turn, is defined in the Congressional Budget Act as including offsetting
receipts as negative budget authority and the reduction Osf receipts as positive budget authority.
|
\
|

.
2
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Accordingly, OMB concludes that the reduction of rece1pts created by Section 642 15{ an item of - ,;; J
budget authority subject to cancellation. ‘ \ \(75 ~

|
T
C. RE- CHARACTERIZH\IG THE CAN CBLLATION

During our discussions, the question was also ralsed as to whether the line item veto of
Section 642 could be re-characterized as a cancellation of outlays in order to avoid the question
of whether the Act allows for the cancellation of lost recelpts As noted previously, allowing
~ federal employees to switch enrollment from CSRS to FBRS will lead to additional outlays in
future years. Accordingly, both DOJ and OMB seem to:agree that the cancellation could have
been properly effectuated if the Special Message submitting the cancellation to the Congress set
forth these estimated future outlays rather than the lost r#cg:ipts as the items to be canceled. Itis
unclear, however, whether this theory could prevail in court. First, the Act does not provide for
amending the Special Message and the five day time period for sending the message to Congress
- would appear to militate against any claim that a message could be changed, or re-characterized,
substantively after its submission. Second, DOJ argues that, technically speaking (and consistent
with its constitutional theory), a line item veto does not cancel a provision. It cancels the funds
to be expended under that provision. If this is true, then khe item that was canceled in this case
was the $854,000 thousand in lost receipts. Substituting'a new dollar amount based upon
amounts of future outlays, therefore, would not “amend™ the previous cancellation; it would
constitute an entirely new cancellation. OMB, on the other hand, argues that it is the item and
not only the funds that are canceled by a line item veto. They also point out that the
Congressional Budget Office, in concluding that the cancellation of Section 642 would reduce
outlays, was not limited by the characterization containec;i in the Special Message.

. |

D. RECOMMENDATION !

Seth Waxman feels strongly that our already delic::ate position on the line item veto will
be weakened by having to defend the broader interpretatiion of the Act necessary to encompass
the Section 642 cancellation. We are sensitive to the con;cems of the Solicitor General as our
expert on Supreme Court matters but are hesitant to put the President in the position of having to
abandon a position he took on considered advice of OMB and his advisors. We are inclined to
suggest that we defend the cancellation on the narrow gmunds that the line item veto of Section
642 was permissible under the Act as a reduction in outlays and that if any error occurred, it was
only in the form of the Special Message. We believe, however that you should hear from Seth
before making a decision. . , .

Because DOJ attorneys will be meeting with Senéte Counsel to discuss this issue in the
next few days and because the line item veto cases are on an expedited briefing schedule, we will '
need to internally resolve this issue as soon as p0351ble We recommend meeting with you to
discuss this issue at your earliest convenience.
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s “‘"M C e e e L o et

|
]




12/16/97 TUE 11:33 FAX 5 @
| | | 001

U S Department of Justnce
Ofﬁce of the Attorney General
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DATE: December 16, 1997 N
TO: Bill Marshall |
' !
| z
Telephone No. ( ) - | Fax No. ( ) _456 - __S055
. ; '
FROM: . _Judy Smith f

QOffice of the Attorney Gedergl
|
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SPECIAL NOTE(S) John Dwyer asked me to fax the letter to vou.
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®ffice of the Attorney BGeneral "‘M~
Bashington, BL. 20530~ /° %%}

‘December 16, 1997

The Pregident

The White House
Washington, DC 20500 !
Dear Mr. President: |

This letter outlines the issues related to the defense of
your exercise of the Line Item Veto Act to cancel the budget
authority contained in Section 642 of the Treasury and General
Government Approprlatlons Act of 1998, enacted October 10, 1997.
The Department of Justice believes that defense of this
cancellation would be a mistake fon several reasons, including
the following: f

I
-0 The Solicitor General has advised me that
defense of this cancellaﬂlon would severely
undermine our ccnstltutlonal defense of the
Act. |

L The defense of this cancellation will require
us to advance an extremely broad
interpretation of the Line Item Veto Act,
which finds very little support in the

statutory text. g
|

° Defense of this cancellation will undermine
the inter-branch unity we have enjoyed with
the Congress on issues concerning the Act
because the Senate will flle a brief against
us. ;

. |

!

We have had extensive consultations with the Office of
Management and Budget ("OMB") concerning this cancellation. As a
result of those discussions, we have formulated an argument that
comports with OMB’s theory. If directed, we will defend the
cancellation on this basis in the dlstrlct court.  We believe,
however, that such a defense is not legally correct, and is not
in the best interests of the Executive Branch, and thus we
believe that the United States should accept a consent judgment
that the cancellation was invalid. : :

. }

|

Overview of the Case

Section 642 allows lndlvlduals subject to the Civil Service
Retirement System (“CSRS") to swltch to the Federal Employee

T e a
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Retirement System (“FERS“) during an!: open season to be conducteﬂ &
by the Office of Personnel Management ("OPM") in 1998. In\the 5O
cancellation message transmitted to Congress pursuant to the ine’®
Item Veto Act, you specified you weré cancelling $854 million o
“dlscretlonary budget authority" contained in that provision "due

to reductions in employee contrlbutlans to the Civil Service
Retirement and Disability Fund" over, the next five years. The

message also explained that you had made the findings required by

the Line Item Veto Act. The report attached to the special

message explained how the $854 million in reduced employee
contrlbutlons was calculated.

Ny
b

The National Treasury Employees Union ("NTEU") and two of
its members have challenged the cancellation. National Treasur
Emplovees Union v. United States, Cilv. Act. No. 1:37CV02399
(D.D.C.). They claim that reduced employee contributions are not
"dlscretlonary budget authority" under the Line Item Veto Act,
or, in the alternative, that the Llne Item Veto Act ls
unconstitutional.

l

l

I
Qverview of the Line Item Vetg Act

The Line Item Veto Act authorlzes the President to "cancel,®
as pregcribed by the Act, "any dollar amount of discretionary
budget authority," "any item of new! direct spending," or "any
limited tax benefit." 2 U.s.C. § 691(a). Each.of those terms
has a distinct meaning. The term "dollar amount of discretionary
budget authority" is defined, amonglother things, to include "the

. entire dollar amount of budget authority . . . specified in an

- appropriation law, or the entire dollar amount of budget
authority IEquzred to be allocated by a specific proviso in an
appropriation law for which a SPElelC dollar figure was not
included." 2 U.S.C. § 691e(7)(A)(r :

In making a cancellation under the Act, the President must
make express findings that the cancellation will reduce the
federal deficit, not 1mpa1r any essential government functions,
and not harm the national interest! The President must, within
five days of signing the law, transmit a "special message" to
Congress that specifies, among other things, the "dollar amount
of discretionary budget authority,!. . . which has been
canceled," the "account, department, or establishment of the
Government for which such budget authority was to have been
available for obligation and the specific project or governmental
functions- involved," and adjustments to be made to the federal
government‘s discretionary spendlng limits. 2 U.S.C. § 631a.

, Cancellation of a dollar amount of dlscretlonary budget
authority acts to "rescind" that authorlty 2 U.8.

AT e
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§ 691le(4) (A). Pursuant to the Act, the caps establlshedxby the é;
Budget Enforcement Act are reduced by the canceled dollar‘amount 50
so that the funds may not be spent on other pro;ects. 2 UM, C._ '»

§ 691c(a)(l)(B) » ’
| ' |
Defending the Cancellation '

: If so directed, we propose to défend the cancellation on two
grounds. First, applylng OMB’s interpretation of the scoring
"rules that Congress has adopted for purposes of the Budget
Enforcement Act, we will argue that reductions in governmental
receipts, such as the lost employee contributions to the
retirement fund in this case, are "discretionary budget
authority" within the meaning of the Line Item Veto Act if the
reductions are the result of substantlve provisiong of law
inserted into an approprlatlons law.! We will argue that OMB‘s
lnterpretatlon of the act is entltled to deference, and that OMB
properly followed the scoring rules.

Second, we will argue that, 1rrespective of what the
cancellatlon did or what OMB did, Section 642 does contain budget
authorlty because employees who switich retirement programg
trigger a series of government outlays, including permanent
appropriations to cover the fund’s unfunded liability and
additional agency contributions to the CSRS/FERS fund. Moreover,
both NTEU and the Congre391onal Budger Office (“CBO") have
admitted that there is budget autherity triggered by Section 642.
Although CBO’s estimate of the financial impact of the
cancellation is different from the figure given in your
cancellation message to Congresgs, we will argue that this
discrepancy does not invalidate the,cancellation.

|

Reasons Why This Cancellation Is Unlikely to Stand

Although we believe that this argument is not altogether
unreagonable -- and that it is the best that can be made under
the statute -- we believe that it is legally incorrect and has
little chance of ultimate success. ! To defend this cancellation,

~we must argue either that reductlons in income are "budget
authority" or that the cancellation' should be upheld even if the
special message identified the wrong “budget authorlty" and the
wrong "dollar amount." Neither aparoach is promising.

With respect to the first argument the statute was plainly
designed to apply to legislated sgend&ng (and "limited tax
beneflts") To argue that it permits cancellation of a reduction
in income gives every appearance of unjustifiably expanding the
President’s powers under the Act. The plaln language of the Act

R N | N
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appears to preclude treating reductlons in governmental income as
"budget authority," and Scoring Rule i3 does not, by its plain O
terms, support the broader construction of "budget authorify\\;;;;2>/f

~that OMB favors. Moreover, Section 642 is 31gn1f1cantly

differeént from the examples of cancelable prov1510ns discussed in
the legislative history of the Act. !

It would also be problematic to rely on scoring rules
developed under the Budget Enforcement Act to control
interpretation of the Line Item Veto'Act. The scoring rules are
subject to frequent change and are interpreted differently by OMB
and CBO; in this situation, one woul@ not expect the Line Item
Veto to be subject to such variations. Slgnlflcantly, any
argument relying on OMB’s’ interpretation of the scoring rules
will provoke a sharp response from Congress; the Senate Legal
Counsel has informed us that he will file a brief agalnst us if
we pursue this argument. |

The second possible argument -- that Section 642 contains
budget authority because it triggers additional government
payments -- is flawed because such payments are not dlrectly
mentioned in your specxal message to; Congress concerning the
cancellation. There is no evidence to indicate that the findings
required by the Line Item Veto Act were made with respect to
those payments, and it is clear that, the $854 million identified

" in the message does not correlate Wlth those payments.

I

Cancellation of Section 642 raises other, very thorny
problems. For example, under the Act, cancellation of
discretionary budget authority operates to "rescind" the funds
allocated; it does not repeal the provision of law. This
cancellation, however, does not purport to rescind any funds
allocated; it effectively seeks to repeal the provision of law.
Nevertheless, there is a strong argument that, even though the
lost employee contributions were "canceled,” OPM will still have
to run the open season because some.employees may want to switch
programs. ;

1

‘Defense of This Lawsuit Will Jégpardize Qur Defense of the
Constitutionality of the Line Item Veto Act

|
; The single most important reason not to defend this
cancellation is the impact that it is likely to have on a defense
of the constitutionality of the Line Item Veto Act. BAs the-
Solicitor General explains in the enclosed memorandum to me,
defense of this cancellation will jeopardlze our constitutional
arguments in several ways: ‘

)
!
!
i
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(] Our best chance to defend the
constitutionality of the Act is by arguing o
that the President’s cancellatlon authority -
is narrow and closely analogous to his
historic discretion to decllne to spend
appropriated funds. This cancellation cannot
be defended on that narrowibasls, because 1t
involves reductions in recelpts

® Our best chance to defend the
constitutionality of the Act depends on the
support of the Congress, who can argue to the
Court that their power is not infringed by
the Act. They will oppose the 1awfu1ness of
this cancellation. f

e Defense of this cancellation will leave us
susceptible to-the argument that the
President’s cancellation authority is being
exercised without consideration of all of the
effects of the canceled provisions. This
will undermine our central argument that the
Act’s requirements of formal presidential
findings and a special message place
meaningful constraints on the President’s

discretion. f
1
|

Conclusion ;

i .

In sum, we believe that the chdnces'of winning this lawsuit
are slim because the Line Item VetoAct should not be read to
extend to cancellation of proV1slons such as Section 642.
Moreover, the expansive reading that we will be forced to give
the Act in defense of this cancellation will make the Solicitor
General’s efforts to defend the constltutlonallty of the Act
dramatically more difficult, and could cost us critical votes in
the Supreme Court. For these reasons, we strongly urge that the
United States not defend the cancellation of Section 642, and
instead submit to a consent judgment in the district court.

Enclosure
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MEMORANDUM TO THE ATTORNEY GENERAL
FROM: - THE SOLICITOR GENERAL&R‘U/

Re: -, NTREU Line Item Veto Case |
!

1 understand that the Civil Division and OMB have concluded that a statutory defense
in the NTEU line item veto case is at least theoretically possible. For the reasons that
follow, however, I urge you and the President not to defend this cancellation -- even in the
dxstnct court -- but, instead, to accept a consent Judgment I firmly believe that attempting
to justify the NTEU cancellation as a proper exercise of the President’s authority would
seriously undermine our ability to defend the Line Item Veto Act against consutuuonal
challenge.

Theory of .
|
This case involves the President’s effort, pursuant to his authority under the Line Item
Veto Act, to cancel a provision of law that would have established an "open season" during
which certain federal employees could have switched their retirement coverage from CSRS to
FERS. The President’s special message stated that.he was cancelling a "dollar amount of
dwcreuonary budget authority" totalling $854 mﬂhon That amount represented the
reduction in employee contributions to the reurement fund that was expected to occur during -
the five-year period following the cancellation if the option to switch from CSRS to FERS
became available. The cancellation message itself d1d not make clear whether the President
intended to cancel the eatire open season provision or only the reduction in employee
contributions. We know from OMB, however, that the intent was to prevent the open season
from going forward. ;
{ .
To understand the théory of defense, it is nécessa:y to understand something about
"scoring rules” OMB uses to carry out its responsibilities under a different statute, the
Budget Enforcement Act (BEA). Under that Act, OMB is required to provide an “estimate
of the amount of discretionary new budget authonty and outlays” contained in an

A
3’9,-
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appropriations law, 2 U.S.C. 901(a)(7) ! OMB's estabhshed practice (based on gts

interpretation of "Scoring Rule 3") is that a substantive provision of law that is inserted into

an appropriations law to reduce the government’s income will be "scored” as “discretionary

new budget authority."? Consistent with its general practice, OMB “scored" the los B
employee contributions that was expected to result from the CSRS/FERS open season
provision as "discretionary new budget authority.*

;

The Civil Division has prepared a draft brief that attempts to defend the cancellation”
at issue on two alternative theories. The draft argues, first, that because Congress was aware
of OMB’s scoring practices when it enacted the Lme Item Veto Act, therefore since OMB

"scored” the reduced employee contributions as "dlscreuonary new budget authority® for
BEA purposes, the reduced contributions should likewise be regarded as "discretionary
budget authority® subject to cancellation under the Line Item Veto Act. ‘Significantly, the
draft brief does not argue that the reduced contributions satisfy the definition of "budget
authority” contained in 2 U.S.C. 622(2)(A)(i) -- a provision that expressly applies to the Line
Item Veto Act. The draft brief does contend, however, as an alternative theory, that because
certain outlays that would result from the open season provision do fall within the Section
622 definition, the cancellation may be upheld on that basis if the court concludes that the
Section 622 definition of "budget authority” is contrpllmg

Reasons Not To Defend the. RS/FERS Cancell
: i

The theory of defense reflected in the draft bnef is extremely weak, even as a
statutory matter. What is more, the defense rests upon an expansive interpretation of
presidential power under the Line Item Veto Act that is inconsistent with the arguments we
have made in favor of the Act’s constitutionality. At this critical stage, establishing the
constifutionality of the President’s cancellation authonty under the Line Item Veto Act is
simply too important a goal to jeopardize with a dub1ous and immoderate assertion of
statutory authority. : j ;

1. Cancellation of the CSRS/FERS prov:smn cannot credibly be analogized to
any power the President has hxstoncally exercised.

Opponents of the Line Item Veto Act have contended, inter alia, that it results in an
unconstitutional delegation by Congress to the President of legislative power because the
President’s cancellation authority is broad and standardless. Our brief in Raines v. Byrd
responded to that constitutional attack by arguing that the President’s authority under the Act
(at least as applied to spending items) is closely analogous to the discretion Executive Branch
officials have historically possessed with respect to the decision whether or not to spend
appropriated sums. Indeed, our brief essentially equated the cancellation of “discretionary

i

|

! Such estimates mxght ultimately trigger a sequestranon " under the BEA if discretionary spending
caps for the fiscal year are exceeded. { ;

* The Congressional Budget Ofﬁce' does not agtee’with that interpretation of Scoring Rule 3.

s 2| e
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" MEMORANDUM TO THE ATTORNEY GENER%AL

FROM:  THE SOLICITOR GENERALZS {
Re: NTEU Line Item Veto Case !

I understand that the Civil Division and OMB have concluded that a statutory defense
in the NTEU line item veto case is at least theoretlcally possible. For the reasons that
follow, however, I urge you and the President not to defend this cancellation -- even in the
district court - but, instead, to accept a consent Judgment I firmly believe that attempting
to justify the NTEU cancellation as a proper exercme of the President’s authority would
seriously undermine our ability to defend the Line Item Veto Act against constitutional
challenge. ! :

' |
The Theory of D;efense

This case involves the President’s effort, pur:suant to his authority under the Line Item
Veto Act, to cancel a provision of law that would have established an "open season” during
which certain federal employees could have switched their retirement coverage from CSRS to
FERS. The President’s special message stated that he was cancelling a "dollar amount of
dxscretlonary budget authority" totalling $854 million. That amount represented the
reduction in employee contributions to the retirement fund that was expected to occur during -
. the five-year period following the cancellation if the option to switch from CSRS to FERS
became available. The cancellation message itself d1d not make clear whether the President
intended to cancel the entire open season provision or only the reduction in employee
contributions. We know from OMB however, that }the intent was to prevent the open season
from gomg forward . g

To understand the theory of defense, it is necessary to understand something about
“scoring rules” OMB uses to carry out its responsibilities under a different statute, the

Budget Enforcement Act (BEA). Under that Act, OMB is required to provide an "estimate
of the amount of discretionary new budget authority and outlays" contained in an

!
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appropriations law. 2 U.S.C. 901(a)(7) ! OMB’s estabhshed practice (based on 1ts
interpretation of "Scoring Rule 3") is that a substantive provision of law that i§ inserted into
an appropriations law to reduce the government’s income will be "scored” as "discretionary & /.
new budget authority."?> Consistent with its general practice, OMB “scored" thew
employee contributions that was expected to result from the CSRS/FERS open seas ;
provision as "dlscretlonary new budget authority.” :
The Civil Division has prepared a draft bnef that attempts to defend the cancellation
at issue on two alternative theories. The draft argues first, that because Congress was aware
of OMB s scoring practices when it enacted the Line Item Veto Act, therefore since OMB
“scored" the reduced employee contributions as "dlscretlonary new budget authority" for
BEA purposes, the reduced contributions should hkemse be regarded as "discretionary
budget authority” subject to cancellation under the Lme Item Veto Act. Significantly, the
draft brief does not argue that the reduced contributions satisfy the definition of "budget
authority” contained in 2 U.S.C. 622(2)(A)(i) - a provision that expressly applies to the Line
Item Veto Act. The draft brief does contend, however, as an alternative theory, that because
certain outlays that would result from the open season provision do fall within the Section
622 definition, the cancellation may be upheld on that basis if the court concludes that the
Section 622 dcﬁmtmn of "budget authority" is oantrolhng

i
i
i
!
i
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Reasons Not Te Defend the CSRS/FERS Cancellation
\ . i

The theory of defense reflected in the draft b‘nef is extrernely weak, even as a
statutory matter. What is more, the defense rests upon an expansive interpretation of
presidential power under the Line Item Veto Act that is inconsistent with the arguments we
have made in favor of the Act’s constitutionality. At this critical stage, establishing the
constitutionality of the President’s cancellation authority under the Line Item Veto Act is
simply too important a goal to jeopardize with a dub10us and immoderate assertion of
statutory authority. i :

1. Cancellation of the CSRS/FERS provnsmn ‘cannot credibly be analogxzed to

any power the President has historically exercised.
1

Opponents of the Line Item Veto Act have contended, inter alia, that it results in an
unconstitutional delegation by Congress to the President of legislative power because the
President’s cancellation authority is broad and standardless. Our brief in Raines v. Byrd
responded to that constitutional attack by arguing that the President’s authority under the Act
(at least as applied to spending items) is closely analogous to the discretion Executive Branch
officials have historically possessed with respect to the decision whether or not to spend
appropriated sums. Indeed, our brief essentially gguated the cancellation of "discretionary

i
i

!

i
1

! Such estimates might ultimately trigger a sequestratlon under the BEA if dlscretlonary spending
caps for the fiscal year are exceeded.

* The Congressnonal Budget Ofﬁce does not agree w1th that mterpretatlon of Scormg Rule 3.

/"::n'—' T e ’ i \
“CLINTON LIERARY PHOTFCOPY |




budget authority” - the category invoked by the Prcmdent s cancellation messagp in this case
-- with decisions historically made by Presidents (in; the nature of 1mpoundment§) not to
spend money appropnated to an agency

| \ 7}‘ )
That analogy will be wholly undercut if we construe the Act (and particularly ? |
provmon for cancelling "dlscrenonary budget authorlty ') as permitting the President to
invalidate an entire substantive provision of law sunply by identifying some form of "budget
authority" contained in or affected by the provision.; The reduction in‘employee
contributions to the retirement fund is only one of a'number of substantive provisions of law
that are triggered by the special open season Congress enacted, and it is only one of many
financial consequences that follow from an employee s decision to switch from CSRS to
FERS. The authority to cancel the open season provision therefore cannot plausibly be
compared to any power the President has traditionally exercised to decline to spend the full
amount of funds that Congress has appropriated to af particular agency, or for a particular
purpose, for a fiscal year. Rather, our defense of the cancellation will (necessarily) blur the
line between the refusal to spend appropriated funds and the invalidation of substantive |
provisions of law.? |

|
2. Defendmg the CSRS/FERS cancellation will jeopardize our alliance with
Congress in the constitutional defense

In defending the Line Item Veto Act against the claim that the Act violates separation
of powers principles by authorizing the President to "repeal" Acts of Congress, it will be
very important to have the full support of the Senate and House as amici curiae, arguing that
Congress does not regard the Act as an infringement on its constitutional prerogatives. If we
defend the cancellation on the theory described above, the Senate Legal Counsel is expected
to file an amicus brief arguing that the cancellation {vas improper. (Such an argument would
be consistent with the Congressional Budget Office’ s longstanding view that reductions in
governmental income resulting from provisions contamed in appropnatlons laws should not
be scored as "discretionary new budget authority.") : Such a filing would impair the image of
interbranch unity we need to project, and might lead the Supreme Court to conclude that if
the Act is sustained, the judiciary will be required (m the course of ruling on challenges to
individual cancellations) to resolve dlsputes between! the political branches conceming arcane
budgetary matters. |
!
|
I

* Cancellation of limited tax benefits is also concededly different from the authority that the President

has historically possessed to decline to spend appropriated funds. The President’s authority to cancel tax
provisions, however, is subject to limitations of its own --'most obviously, the requirement that no more
than 100 taxpayers be affected. The President’s power toicancel limited tax benefits, moreover, is clear
on the face of the Line Item Veto Act, while the contentxon that the President may cancel entire
provisions of law based on relatively modest budget 1mpacts has no apparent textual basis (and no
apparent stopping point). Finally, invalidation of the President’s authority to cancel limited tax benefits
would (assuming that authority to be severable) leave the core of the Line Item Veto Act intact. The
provisions governing discretionary budget authority, by contrast, have always been regarded as the most -
important and most defensible feature of the Act. * :
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3. Defending the CSRS/FERS cancellation is inconsistent with 0u§ prior ~]
representations that the President will exercise his authomty narrowly and .§’
with care and circumspection. ; -
i R

The President has tried, in a variety of way;s, to convey the message that he regards
the cancellation authority under the Line Item Veto Act as an especially important
presidential prerogative, to be exercised with particular care and circumspection. It is qu1te
important that we do all we can to persuade the Court that the Act is in fact being -
administered on that basis. The Supreme Court’s glec1310ns during the last Term suggest a
particular aversion to anything that smacks of “symbolic legislation,"” and we should make
every effort to prevent the Court from regarding tl}'le Line Item Veto Act in that light.

To defend the CSRS/FERS cancellation - even in the district court -- would
significantly undermine that effort. The draft brief does not contend that the reduction in
employee contributions that the President’s special' message identified as the cancelled item
falls within the definition of "budget authority” contained in 2 U.S.C. .622(2)(A)(i). Instead,
the draft brief argues (in essence) that established OMB scoring practices can be used to
replace rather than to elucidate the statutory deﬁnmon OMB sincerely regards the various
scoring rules (and its own construction of them) as substantial constraints on its own
discretion. The contention that the President’s cancellation authority extends beyond items
covered by the statutory definition, however, is likely to strike the Supreme Court as an
extraordinary assertion of executive power. :

Similarly, to defend the cancellation on thelaltematwe theory that the “open season"
provision of the Treasury Appropriations Act triggers certain provisions of other laws that
might fit the definition of "budget authority" in 2 U.S.C. 622(2) would require us to offer a
rationale that is not set forth in the President’s cancellation message -- suggesting that the
President may rely on statutory provisions and ﬁnéncial consequences that are far afield from
the appropriations provision that he purported to cancel. That alternative would undermine
another important point we made in Raines v. Byrd in defense of the Act: that the President
is subject to important procedural limitations on the exercise of his cancellation authority by
the requirements that he (a) make specific determmanons and (b) include particular
information about the cancellation in his cancellanon message, both of which are lacking here
with respect to the suggested alternative rationale. |

z' .

. At worst, a defense of the cancellation along the lines set forth in the draft brief may
suggest to the Court that the President’s authority is being exercised cavalierly or carelessly.
Even if the Court does not regard our position as wholly unreasonable, however, it will
surely conclude that the President is intent on construing:his own cancellation authority under
the Line Item Veto Act in the broadest possible manner. That perception cannot help but
- lessen the Court’s willingness to sustain the Act against constitutional challenge.

|
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IN THR SUPREME COURT OFiTnE UNITED STATES

OCTOBER TERM, 1936

i

—
No. 96-1671
{ .
FRANKLIN D. RAINEa.vET%AL., APPELLANYS

1

. H
v. |
H

i

ROBERT C. BYRD, ET AL,

i
|
]
!

. i
ON APPERL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICY OF COLUMBIA

i
i
\

| |
REPLY BRIEF FOR THE APPELLANTS
B i .
B

{

1
¢

A. Appellees lack standing to bring their suit.

1. Contrary to appellees’ sugg;stion (see Appellee Br. 31),
we do not contend that an‘individﬁal’s status‘as a Memher of
Congress imposes special limitations OD.hlS entltlement to gnﬁzwlal

relief.® A Member who establishes a cognlzable perqnna1 CH-
- !
[ A . ‘
* Nor is there any basis for appellees’ assertions (see
Appellee Br. 18, 31-32) that persons other than Members of Congress
would have standlng to sue in analogous circumstances. In Bender
v. Willijamsport Area Sch. Dist.. 475 U.S. 534, 543-545 & n.¢
(1986), this Court held that an 1n&1v1dual school board membar
lacked standing to appeal from a dlstrzar rourt judgment entered
against the board. Despite the faCt that the district c¢ourt had
declared a decision of the board to be unconstitutional, see id. at
537-539, the Court concluded that the individual member “ha{d] no
personal stake in the outcome of the lirigation," id. at 543 .544.
Bender cannot be reconciled with appellees‘ contention (Appellee
Br, 18) that "members of any other aconpation” would have standing
to challenges "a statute [that] unconstltutzonally altered the legal
congequences of a core occupational lactivity." To the contrary,
Bender makes clear that an 1nd1v1dual whoge "core occupational
. , (continued. ,,)
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pecun‘iary) interast in the reéolutia% of a legal issue has %tandlng f
’tc sue, even if the opposing party isjancther goveranental 8&f1c1a1 éggg
or entity. Sees Gov’t Br, »zz’n.;u; Moore v, Hause )
Representatives, 733 ¥.2d 546, 960 x{:i.z (D. C. Cir. 1984) (scalia,
|

J., roncurring in reeult) ("There 1s’nu pfoblem in entertaining a
suit by a congrecsmarn against Lhei Executive Hranch tor a tax
refund, ox by a congressman agaxnst%the Speaker cof the House for
breach of a commercial contractl. “),lcert denied, 469 U.S. 1106
{(1985). Cf. United States v. Will, 449 U.S. 200 (1980) (Court
adjudicated, on the merits, sult filed by Article III judges
challenging statutory provisions thatéaffected.their éompensation).

Wwe do conteud, however -- and th%s»Court’s cases make clear --

that separation-of-powers principiesiare directly relevant to the

i
guestion whelher the harms alleged by appellees may be regarded as

legally cognizable injuries. In Lujan v. Defenders of Wildlife,
- %

504 U.S. 555, 576 (1992), the CFurt squarely rejected the

proposition that "the public interest in proper administration of

the laws * * * can be converted into an individual right by a
! :
statute that denominates it as such.? The Court explained:

1o permit Congress to conyertzthe undifferentiated public
interest in executive officers’ |compliance with the law into
an "individual right". v1nd1cable in the courts is to permit
Congress to transfer from the President to the couxts the
Chief Executive’s most important |constitutional duty, to "take
Care that the Laws be faithfully executed," Art. II, § 3.

{...continued)
actlvxty“ is participation in a ggllggtlge deﬁlemon—mabing process
typically lacks a judicially cognlzable interest in v1nd1cat1ng the
decision of the body as a whole. '

|
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Id. at 877. A statute rhat deflned\Eyecutlvc Branch noncompl lancs

with the Constitution and laws a&s a judicially ccgnizablﬁ

. injury to

‘Congress nr its Members would be subject te even more \pressing,

constitutional objectiong.? 8Such a| statute would uol only expand

|
the role of the courte beyend thel% proper sphere; it would vest
Congress with a gubetantial ihstitu%ional\rule in the execution ot
tha laws, in violation cf fun&amguLa; ‘separacioﬁ~of-pcwers
principles. Sce, ¢.g., Bowsher v. &nai, 478 U.5. 114, 733 (19886}
("once COﬁgrcss makes its choice in enacting legislation, its

8.

ﬁ-_Nm—w. —

participation ends"); Gov't Br. 25-

2. Appellees do notL challque the foregoing principles

dircctly. They deny thwl they arel "merely attempting to force
exccutive compliance with legislatioé tnat they voted for (in which
all citizens presumably have an inﬂerest) " ¢claiming instead to
have Yalleged specific injuries to themselves in the exercise of a
power Lhat 1g positively 1denc1f1ed by Article I of the

CousLitution: the power to votel on the final passage of
] . ‘
{

* Section 3{(a) (1) of the Llﬁe Item Veto Act exXpressly
authorizes suits by Members of  Congress challenging the
constitutionality of any provision of the Act, J.S8. App. S6a (2
U.s.C. 692{a) (1)). Contrary to appellees' contention (see Appellee
Br. 32), Section 3(a)(l) does not reflect an affirmative.
congregsional determination that lndlvxdual Members have Article
III standing to challenge the Act. | Rather, that provision is
properly understood as eliminating prudential barriers to Members’
suits. In Bennett v. Spear, No. 95-813 (Mar. 19, 1997), thigs Court
congidered a statutory provision authorzzlng "any perSOn" to bring -
suit to enforce the Endangered Species Act. Sea alip op. 5-11. In
considering whether the plaintiffs in that case had standlng under
Article III (see id. at 11-15), the Court did not give weight to
any supposed congressional determination that all persons would
have standlng to sue. The Court 1nstead construed the citizen-suit
provision to expand standing to the full extent permitted by
Article III. See id. at 10.
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legislation."  Appelles Br. 31, 27. The Line Item v$to AcL, §§7
&

AN
however, places no constraints on the right cf appellews {gf\iizﬂfig//

- ! . .
other Memher of Congress) to vote on proposed legislalion. Nor

|

does the Act affect the manner in whiFh votes are counted. Despite
|

£

their afforts to gaineay the fact, | appellees’ suit iz in every

. V | .
meaningful respect an attack on the wauner in which future.

|
appropriations laws will be implemenled after they are enacted. .

That would bc true, we .empha%ize, even if (as appellees
contend) a cﬁnccllation undexr the Rc% constituted an impermissible
partial “rcpcai" of an approprlations law. L£f a cancellation under
the Act were properly so characterized, the President’s refusal to
epend the appropriated [unds woulé. violate his obligation to
exccute the law in accyrdance with ﬂts terms. The same would‘be
true, however, 1{ the President retused to spend a particular sum

based on the mistaken belief that the underlying appropriations law

was permissive rather than mandatory. See Train v. City of New

‘.m_.. — [PUNURNUU - S

York, 420 U.S. 35 (19Y5); Gov't Br. 6-7. In either circumstance,
the Presideﬁt’s unlawful tailure to%spend the appropriated fundé
would be subject to challenge by"% plaintiff whose pecuniary
interests were adversely affected %(see Gov’'t Br. 19-20); but
neither form of Executive Branch; illegality would threaten
appellees’ right to-vote or otherw%se‘impair their ability to

discharge their legislative duties.

Appellees assert that the Line  Item Veto Act "chaﬁges the

legal . effect of Members’ votes on spending and tax bills" and

"deprives them of their right, as individual Members, to vote on

3
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every bill in the exact final form in which it becomes opefdtive a

law." 2ppellee Br., 24 (emphasis aﬂded}. The precise d%aning of

the italicized language is left unclear. Appellees plainl do not
contend, however, that cancellation under 'the Act causes
appreopriations laws to be gnacted ih any form other than that in
which they were voted on by Cbnqﬁess. To the contrary, they
acknowledge that "the whole approprlatlon, tax, or spending hill
becomes law the ingtant the Pr951denF signs it." Appellem Br. 29.
In stating that the appropriations b?ll "hecomes operative as law®
in some form other than that in whi%h'it was vored on, appellees
can only mean that the President’s cancallation deprives the bill,
after its enactment, of its intén@ed operative effect. Thaﬁ
contention (whatever ite merits) %asA nothing " to do with the
lawmaking prdcess; it is simply a cﬁallenge to the {(anticipated)
execution of (hypothetiecal) enactad%lawe.3

'3. Appeallees alss contend thatgthe Linc Item Veto Act injures
them even in advance of any actual c%nccllatlon They assert that
the Act "unconstitutionally increacco thc President’'s power" by

i

enabling him to utilize the thrcat &f cancellation “to iufluence
‘ oo

Members’ votes on all matters befomeICongreSa Appellee Br. 24.
i

5

3 If appellccs’ arguments were accepled, any contention that
the President‘s conduct violates statutory requirements or
prohibitions could be recast as a vlalm that a Member’s vote had :
been nullified or its legal effect altered, or that the statute in-
question had "become cperative as law® in some manner other than
that in which it was voted on. If separation-of-powers principles
bar Congrcas from dcflnlng nungunplxance with federal law as an
injury to itself or its Members, that|bax cannot be circumvented by
reccharacterizing such nouncoumpliance as an impairment of the
Members’ right to wvote,

Yo
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The Act, however, places no legal com:tral*its on Congress s ability

o ey,

to require the Pregident to epend QQProprlatcd funds uu'apenl‘led
i

projects, since Congress retaing t;hei power to provide Lhal ghe Act
shall not apply to a particular ai:propn:ié.tions law, or to any
irdividual item containcd therein. s;ee Guv’L Br. 30-31. hppellees
{(and othex individu#i’ Members) ma& allempt td persuade their
colleagues to vote to exe&pt .parLitgular appropriations iaws, or
individual budgetary items, from Lhe%uance}.lation authority vested
| . v

in the Prcsident by the Line ILew Veit.o Act.* ,

In combinatiocn with an aotuaiéappropriations law, the Line
Item Veto Act will have real and immediate'legai‘consequences.
Taken in isclatlion, however, the %Act has no operative legal
effect.® The Act does not require o% prohibit the expenditure of
any federal funds; it does not autné)rize or forbid é.ny action by
the President or other ﬁxecutive\Brath officiale. Standing alone,

the AcL is akin to a non-pinding! resclution or statement of

vongressional policy that future abpropriaticns laws should be

* The district court stated that rjust because Congress ps a
whole can suspend or repeal the Act, or pass a dlsapprOVal bill,
does not mean that an individual Member g8 injury is illusory. a
Member cannot procure any such relief on his own." J.S. App. 15a.
An individual Member’s achievement of]__y legislative goal, however
-- including the appropriation of public funds for purposes that
the Member regards as desirable -- requires the support of a
majoxrity of his colleagues. Appellees' inability to effectuate
legiglative policy unilaterally is neither the result of the Line
Item Vetoc Act nor a judicially cognlgable injury.

®* The Line Item Veto Act is szmllar, in this respect, to
varicus federxal statutory provisions whose sale function is to
regulate the construction or 1mp1ementatlon of other federal laws.
See, e.g., 1 U.8.C. 1-€¢ (Dictionary Act); 1 17.8.C. 108, 109 (aeffect
of statutory repeals); S U.S8.C. 302/(b) (powers vested by law in
agency head may be delegated to subordinate officials).

|

l.:v ____;../’

" i

|

1

|

OTO COPY
-l

|



. i
03/18/97  11:58 2202 307 4813 05G/D0J Zoog/024

2

pexrmissive rather than méndatory. %ny change in the negotiating
piocess between Congress and the Preﬁident will regult not from the
1eqa1 force of the Line Itam Vato Act but from the (actual or
anticipated) unwillingness of nthar Members of CQngrass to cvcmpt
partlcular appropriations laws from the XAct’s coverage. That
prospect is insufficient to establigh injury in fact. CEf. Zkaggs
v. Carle, No. 95-5323 (D.C. Cir. Apir, 22 1997), slip op. **-**
(Memberas aof Congress lacked etahd%ng to challénge House Rule
requiring three-fifths vote for pagsage of any federal tax rdle
increase, since a simple majority’oé the House of Represeniatives
counld amend or repeal the Rule, o# suspend ity operation with

i
5

respact to a particular tax increase).®

|
Appelleces’ ¢laim that the Act guJu;es them by increasing the
Pregident’s power during negotiaLiu#s is flawed in other respects
ag well., As we gxplain.in our upeniJg brief {(see Gov't Br. 22-25),
Mcmbers of Congress exercise thei% powers on behalf of their
constituents and of the public.generélly, and‘chey'have no personal

I - .
interest in the allocation of powexr between the Legislative and

i
i

In pointing out that the Llnn*Item'Veto Act’s provisicns may
be rendered inapplicable to any  appropriations law or item
contained therein, we do not 1ntend to trivialize the Act’s
significance. Having chosen (after extensive deliberation and
debate) to enact the Line Item Veto Act, Congress is unllkely to
adopt a routine practice of exemptlng 1nd1v1dual appropriations -
laws from the Act’'s coverage. The fact remaing, howaver, that the
Act by itself confers no powers, and places no restrictions, on any
government actor. The practical effect of the Act depends entirely
on Congress’s continued adherence to the view that broad Executive
Brgnch discretion over budgetary matters represents wise national
policy.

<
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constitutionality of an Act of Congress that has been defendS S
the district court and thig Court by the Senate and House of
Representatives as amici curiae. Anq it is implausible to suppose
that the thrgg;A of canCellation%Acould inflict a judicially

cognizable injury upon appellees if! (as we demonstrate abcve, see

pages **-**, gupra) an actualAcancellatiOn wouldfnat.

Finally, the diminut;on of inf}uence that appellees claim to
‘suffer is.not traceable to the deﬁendants in this case. As we
explain above, it is within Conéress’s powef to exempt any
appropriations lgw f:om the Act’s p%ovisions, and thus tn<prevent

the Act from having any operativefﬁegaW,afFeat, ‘Whatever the

practical likelihood of that caanr%ance, appellees have made no

| A
7 Appellees’ contrary argument lig premised almost exclusively
(see Appellee Br. 27-28) on this Court’'s decision in Coleman v.
Miller, 23D7 1i.8. 4331 (1839). As we explaln in ocur opening brief
{see Gov’t Br. 28-29 n.15), Coleman is distinguishable from the
instant case in three slgnzficant respecte. Pirot, Celcocman
involved state legislators suing in state court; this Court's
exercige of jurisdiction over the cage wao prcmlscd on the fact
that the plaintiffs’ asserted Lnterest had been "treated by the
. state court ds a basis for entertalnlng and decciding the federal
questions.” Id. at 446, Indeed, the majority did not dispute the
conclusion of four Jueticee that the plalntlffa "[cllearly * * *
would have no standing had [they] brought suit in a federal court.®
Id. at 465 (opinion of Pranmkfurter, J.). Seccnd, the Court did nol
hold that any individual member of the Kansas legislature would
have had otanding, but stated only that "at least Lhe Lwenty
senators whose votes, if their contentlon were sustained, would
have becen suff:clent to defeat the resolution LdLLEYlng the
proposed constitutional amendment, have an interest in <the
controvercy." Id. at 446, Flnallx, Coleman involved an awgerted
impropriety in the process by which votes were counted within the
etate legiolature, rather than a defect in the administration of a
duly enacted law, '

B
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effort to explaln how the named defendants -- the Dlrecto% of the

Office of Management and Budget, and| the Secretary of the freasury

A , o : , , 92
~- could ke held responsxble for Con%ress’s decision not to uti;&ze_;///%

_ that authority. Because Article II:‘"requires that a federal court

act only to redress injury that falrly' can be traced to the
challenged action of the defendant, and not injury that results
from the independent action of some third party not before the
court, ® g;mgg-v. Eagtern Kentucky gL:arg Rights Org., 426 11.8. 25
41-42 (1976), appellees’ allegation of diminished influence within
the 1eglslatlve process would be J%GHFlelent to establlsh the
existence of a case or controversy pvan if guch a'loss of influcnce
could be said to coastiture injury %n fact.

B. Apﬁellees' comaritutional c%allengeAto the Line Item Veto
Act is without merit. }

|

1. In our opening brief, we s&rvé?ed the history of federal
|
appropriations laws from 1789 to §he prosent. For appellees,

i
|

howevar, the history of Executive Brahah spending discretion beylos

not. in 1789 but in 1374, with thc‘enactment of the Imyuundment
i

Control Act (ICA). See Appellce Br. g-e. Appellees’ apparent view

H . . .
is that the provigionc of the ICA reflect and enbedy the limite

‘that the Constitution places on! Execulive '~ Branch spending

discretion. The Line Item Veto Act, | ia this account, represents a

£all from constmtutlonal grace beLdU:B (and to the extent that) it

departs from the llmltatluub ol the'ICA See, &.49., Appellee Br.

1, 41.

[ e et

"~
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Appellees' forna on rhp ICA ag a coqstmtutlonal bas&llne isg

profoundly ahistorical. As we expﬂaln in cur opening brl;ﬁk\zii_igi
i .
|

legislative practice of g1v1ng the Preazdcnt substantlal discretion
over the expenditure of approprlatcé fund= has a two-hundred yeas
prdigree. See Gov't Br. z-é, ace aiso Senate/House Amicus Br. 5-
12! d# those occasione whanFCongres% has acted to tighten controls
on Executive Branch dioccretion, the%csntrols have Lyplcally been
aimed at preventing overspending, not undscspending. See, g.4.,
Act of July 12, 1870, ch. 251, § 7,;16,$LaL. 251'(ant1;neficiency
Act) (codified as amended at 31 U.5.C. 1341).°

When seen in its yxupz; hstuxlcal context, the Line Item Veto

Act iz noteworthy less four Lhe discretion it grants the President

than for the limits iL iuwposes on tqat digcretion. The Act gives
s | .

the President less conlrol over federal spending than, for example,

the First Cunygcress conferred when it} used lump-sum appropriations

to fund Lhe general operations of the federal government. See

Gov’L Br. 2-3; Senate/House Amicus Br. 5-6. The Act gives the

President no authoxity to revise'c?rrent levels of entitlement

spending, which account for the ﬂion'a share of all federal
: |

|
outlays. LCA § 1026(8) (2 U.S.C. 691e(8)); J.S5. App. 5la; see

i
H

® The Constitution itself reflects a concern with restraining, -

rather than compelling, expenditures by the Executive Branch. The
Appropriaticns Clause (Axt. I, § 9, Cl. 7) prohibits the drawing of

money from the Treasury except "1n Consequence of Appropriations

made by Law." See generally OPM v, Rlchmond, 496 U.S. 414 (1980).
The Appropriations Clause was deslgned in part to ensure that thea
Executive Branch spends no more than Congress appropriates. See
id. at 427; Reeside v. Walker, 52 U.S. (11 Wall.) 271, 291 (1851)

The Constltutlon contains nec" comparable provision aimed at‘

compelling the expenditure of appropriated funds.

WM%\
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et
Gov’'t Br. 9 n.4, 45. With respect to spending itemg covered by the 2
) A N

Act, the President has only two |choices: to spend .ghe full
|

appropriated amount on the specified item or to use the
{

amount to reduce the federal‘ deficz}t. ICA 8§ 1023(b), 1074 (2
U.S.C. €91b(b), €91c); J.S. App. 36a-39a; see Gov't Br. 44. The
President wust consider a number of% gtatutory criteria in making
that choice; ICA §§ 1021(a)(A), E102i(b), 1022 (h) (2 U.8.C.
691 (a) (n), 6§91 (b) , 691la{b)); J.8. Ap%. 33a-14a; he must act within
a limited time, ICA § 1021(a) (B) uin.s.c; £91(a) (B)); J.8. Jpp.
33a; and he may not reverse aourse ence he has made hie decision.
Because the Act leaves the Presiéenb with eignificantly less
discretion thén Congress has chosenito confer in prior spending
.1aws, the historical record weighF heavily in favor of its

{

constitutionality. ' ‘i

Iromically, appellées treat som? of the Act’'s restrictions vn
preridential authority as a source oﬁ congtitutional concern. FoOr
example, appelleas regard it as probl%matic that the President must
exercise hig cancellation authority w%thin 5 days (wee Appellee Br.
38 n.22) and that hec may not unilaterglly undo a cancellation (éee
id. at me). Yot if the President were free to cancei spending
items at any time, and/or to rQSLure%cancelled Spending, he would
cnjoy far gréater “leverage over the lgawmaking process" (id. at 30)
than he enjoys under the Act in ice éxisting form.

2. In our opeuniny brief, we eéplain that the Amt does not
conflict with the lawmaking procedures of the Presentment Clause '

because the Act duves not come into play until after those
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procedures have been satisfied. See Gov’'t Br. 34-35. lWhen the

4

President is presented with a spending bill, he must ®sign" or <§§7
\

"return" (Art, I, § 7. Cl. 2) the bill in its entirety. Whém-he

siogns the bill, the bill becomes a law, and the "finely wrought

lawmaking procedures of the Preséntm%nt CManse (INS v. Chadha, 462
U.S. 919, 951 (1983)) are completa.

Appellees acknowledge that "the whole appropriation, tax, or

spending bill bhecomes law the instant the President signs it.n

 Appellee Rr. 29. That cenecession conﬁirms that the powex conferred

|

an the President by the Act cannot be exerciced until aftcr the
|
lawmaking process is complete. XAppellcco’ xcpcatcd assertiona (see

Appellee Br. 6, 20, 37, 43, 48) that cancellation occurs "in
conjunction with" eigning c¢annot ohscure the fact, critical to

{

analysisz wunder the ©Dreocntment Clause, that the Presidsnt'’'s

cancellation autﬁority arises only after the President has couplled
with the regquiremente of the Clause py signing'the bill ilato law.

Appeliees nevertheless contend [thal Lhe Line Item Veto Act
ﬁdeliberately contravenes the spiLiL and purposes of the in Toto

requirement of the Presentmenlt Clause! (Appellee Br, 38) because it

is functionally indistinguishable from "a statute authorizing the
. | ‘.
Presidenl Lo veto some items in any future appropriation, spending,

or tax bill at the same time he signs the remainder" (id. at 37-

i

38) .° That argument is flawed in two respects. First and

C . e ,
' As we explain in our opening brief, when the President
g

exércises his cancellation authority, the Act’s "lockbox" provision

permanently reduces the amounts of budgetary resources that

Congress can thereafter appropriate in any one fiscal year without
' | (continued...)

T S . I . »1\\
{.INTON LIBRARY PHOTOCOPY l

e N s . Rad




!

05/19,97 11:58 @202 307 4613 0S6/D0J | @e15/024

|
i

1 / |
|

. B
foremost, the Presentment Clause prescribes the “procedure[s}
Chadha, 462 U.S. at 951, by which bllls ‘are enacted into 1aw The

| |

difference between tha Act and appellees’ hypothetlcal stat:\éw ’
the difference between a law that hcnors those procedures and a law

: . . . i .
that does not. It is no ebjection to a law that conforms to the

Constitution’s procedural requirements that the same results could
be achieved by a law that does not do go.?

Second, the purpose of‘the ié toto requirement is not to
ensure that the rangek of the% President’s discretion in
administering a law is narrow ratheé than broad, measured against
gome abstract baseline. To the ccnt%ary, some lawmaking practices

that wvest extremely broad discr%tion in the President are

unguestionably consistent with the ﬁequirement that the President

{...continued)
tr:t.ggerlng a sequester under the Budgnt Enforcement Act of 1890
{BEA). ©See Gov’t Br. 10 n:.6. Under a statute that permltted the
President te remnve mppndlng items £rom bille bafore signing them
into law, in contrast, the cancelled items would never become law,
and the RFEA’s caps and tpaygoh 1;m1ts would therefore rcomain
unchanged. Appellees are. thus incorrect in stating (Appellee Br.
3R) that "postponement of cancellation until after cigning has no
real-world consequence whatsoever." | With respect to the scope of
the President’s disgeretion to choose between budgetary items
identified by Congress, however, we | agree that the Line Item Veto
Act isg functlonally comparable to thc atatute posited by appellees.

(
U

% The COurt in Chadha, while holding that legislative veto
provisions are inconsistent with the lawmaking procedures of the
Pregentment Claucc, obzerved that » [clhe Constitution prouvides
Congress with abundant means to oversee and . control its
administrative creatures." 462 U.S! at 955 n.19. The Court did
not suggest that the propriety of those alternative measures would
depend upon a chowing that they would be less efficaciocus than --
i.e., functlonally dlstlngulshable from -- the legislative veto.

]
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sign or return a bill in toto.™ Rather, the purposexof the in E

s

\‘_.‘

toto requlrement is to ensure that tfe e ident’s dlscréqlS:Nj:::w/jp/
O
be nc broader than Congress iﬁtgndsiit tq he.i? =

Once that point is understood the fallacy of appalWees‘

argument becomes apparent. An Act of Congraas Faﬂnﬁt woherantly be

attacked on the ground that it disqarves ccngressional intent --
s
particularly where (as here) Cong?asé retains the power to control

the Act’s application in any partiecular instanca. RBecauee the in
toto requiremant asrves to ensure'thgt the Pregident remaing within

the bounds astablished by Congresg -- rather than to restrict
|
Congress in ire datnrmlnatlon of what thogc bounds should be == a

dactirion hy Congress itself to expafd the President’s discretion

i
H
|
I

Lump-sum appropriations laws, for example, are clearly
ceonsistent with the reguirement that the President must sign or
return a bill in its entirety. A1ternat1vely Congress might adopt
the practice of enacting cach line ltam as a separate LIill, which
the President could "gign" or "return." Such a practice would
clearly be conctitutional, yet it would vest Lhe President with

discretion functlcnally'comparable tm that which he possesses under
the Line Itcem Veto Act. f

2 1f the President were vested w.LLh partial veto power by the
Constitution, he would indeed have ‘the ‘power to '"reshape
legiaolation to produce results LhaL would never have passed
Congress." Appellee Br. 12. The lexercise of that power would
result in laws whose terus had not been approved, and might well
have been rejected, by the legislatu%e. As this Court observed in
Bengzon v. Secrelary of Justice, 499 u.5. 410, 414 (1937}, the
exercise of partial veto power can rresult in the enactment of a
general law in an emasculated form not intended by the Legislature
and against the will, perhaps, of a'majorlty of each house."

Bevause Congress retains the power to render the Line Item
Veto Act inapplicable feo any partlcular appropriations bill,
however, Lhe Act creates n¢ risk of a law whose contents are
"against the will" of Congress. Rather, Congress’s passage of an
appropriations bLL11l that does not alter the "detault rule" (see
Gov't Br. 30-31) established by thel Act manifests an intent that
the President be permitted to spend or to impound, - each item
contalned therein. Ses pages **- **; infra; Gov't Br. 50.

11
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cannet possibly be contrary to the ngpirit" or "purpos %" of that

\

requirement.

3. As we explain ahove, the reguirement that the Pre
must sign or return a bill in toto places no liritations on
. ) '

Congress’s power teo vest the Execu%ive Branch with dfbcretﬁpn in

- the exemition of federal laws. Ragthe:r, Congreoo’g authority to

!
confer discretion upon the Executive Branch iz limited only by the

prineiple that Congress may not dclcéatcilegislative yower teo other

a
officiale. See Gov/t Br. 40 42. I% oﬁr opening bxief, we shiowed
that the reotrictichs that the é%t places on Lhe President’s
cancellation/ authority easily sa‘ttiélfy this Couri’'s nunde_legacicm
precedentns, &ce Gov‘t Br. 44-46.% |

'Appellees make virtually'no eféuxL to show that the Act fzils

to provide "intelligible principle[a?," Mistrectta v. United states,

400 U.8. 361, 372 (1989), Lv guide and cabin the pPresident's

discretion. Iastead, Lhey assert (see Appellee Br. 46-49) that

: |
Congress may ylve the Executive lBranch discretion over the

A | |
* Appellees substantially overstate the scope of the

President’s authority when they assert (Appellee Br, 43-44) that
the Act "enakles the President to select * * * the activities 'in

.which the Federal Government will and will not engage." As noted

above, the Act gives the President no authority over current levels
of entitlement spending, which account for the bulk of the federal
budget. See page **, gupra. Moreover, Congress can readily place
any other spending "otf limits," either formally (by including a
proviso exempting the spending from the cperation of the Act) ox

informally (by combining the spending in a single "item" with other

spending that the President wishes to preserve). See H.R. Conf.

Rep. NO. 104-491, 104th Cong., 2d Sess. 34 (195%6). And because the
President must determine that any cancellation will "reduce the
rederal budget deficit," ICA § 1021 (a) (B) ( (2 uU.s.C.

€91(a) (A) (1)); J.8. App. 33a, the President may not cancel spending
items or Limited tax benefits beyond‘the point at which the budget
is brought to balance. '

i
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details’ of a legislative scheme” or

to [changing] circumstances." Id. at 49. Because the ACt\Qsi:?i:Z’/jii/
fit into either of those categories, appellees assert thab~

represents an unconstitutional "a

lawmaking power by Congress.

. [ R o
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operation of federal laws in only two situations: "ko 'f;%f up the

"to adapt a statutory program

hdication® (id. at 45) of

This Court’s precedents affer fﬁ support for the contefition

that Congress may give the ExecutiveiEranch discretion only to £ill

statutory gaps or ta deal with changed circumstances. To the

contrary, this Court has recognized that Executive Branch olflicials

may permissibly be Vested‘with."polic;making'respcnsibiliLies“ when
i

Congress itself is "unable to forge

a coalition on eilher silde of

. | '
the question, and thogse on each oide decide[] tu Lake theilr chances

!

with the scheme devised by the agenc&.“ Chevrion U.8.A. v. Natural

Resources Defense Council,‘Inc;, 467

|
J

U.s. 837, 865 (l1984). %o long

- as Congress "clearly delineates the general policy, the public

agency which ig to apply it, end the
authority," Miptrctta, 488 U.S. al
marks omitted), it has dischearyged i

under Article I. As the Court expla

bLoundaries of thie] delegated
372-373 (internal qnotétion.
cs lawmaking responsibilities

Fned in Bowles v, Willingham,

* In a related vein, appellees

argue (BAppellee Br. 45) that

the limited durativa of the President’s cancellation authority

militates against treatlng the Act as

a valid grant of authority to

axccute the laws, since the Pre81dent cannot adjust spending in
response to changed circumstances. As we explalned in our opening -
bricf (Gov’'t Bx. 35-36 n.22), prcmét action is needed to avoid
unwarranted disruption of spending programs. In any event, the
fact that the Presideul’s cancellatlon decision must be made within

five days after enactment of an

approprlatlons law, and is

irrevocable Lhersafter, is a substantlal constraint on the
r** BUDRYd .

President‘s authority. See pages **
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321 U.8. 503, 515 (1944), "Congress does not abdicate its functlona 2
i >
when it describes what job must be dgn,, who must do 1tu{aqd what ~

is the scope of his authority.n"® o \\ /7&269

As we explain above,'sea‘note %, gupra, the Preside
cancellation authority under the Act ig functionally comparable ko
the power that he would possesé if Congress adopted the

(ungquestionably constitutional) practice of enacting each Tine item

as a separate bill. The Act places far greater constraints on the
President’s discretion than did the inmp-gum appropriations bills
favored by eariy Congreaées. Seea C%ncinnati Soap Co. v. United
Sxates.'301 U.g. 308, 322 (iqav} {c?nstitutionality of lum@-aum

appropriations "has never hean neriou%ly'quaationed"). In light of

the availability of alternative mech%nisms by which the Prcsident

1

could be vested with equal or greater asuthority over the

% In  arguing that Executzvc Branch discretion is
constitutionally confined to filling gaps and dealing with changed
Coiveumstances, appellees implicitly| contend that Congress inay
confer dlscretmonary authority only when, and to the extent that,
such discxetion is somehow "ncccssary' to achieve Congress’s gualb
This Court has squarely held, however, that vCongress is not
confined to that method of executing its policy which lavolves the
least possible delegation of discretion to administrative
officers." Y¥Yokug v. United States, 321 U.S. 414, 425-426 (1944).
And the Court has sustained grants of authority that cannot be
juwetificd by any notion of lenglaLive uecessity.  In Loving v.

Uglted States, 116 8, Ct. 1737 {1996), for example, the Court held“

that the neondelegation doctrine duea not preclude Congress from
giving the President the authorlty to select the aggravating
factors to be used in capital senLencing under the Uniform Code ot

Military Justice. See id. at 1743-1748. Selecting "the factors.

that warrant the death penalty" (id. at 1742) 1s hardly a task that
requires the Executive Branch’‘s ‘"expertise and flexibility"
{Appellee Br. 46). To the couatrary, that very task ‘has been

performed by Congress itself. See 18 U.S.C. 3582(b)-(d) (setting.

aggravating clrounstauues for capital gentencing 1in federal
homicide, espionage, trxeason, and dr%g cases)

I
.
j

{
|
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expenditure cf federal funds, the Line Item Veto Act cann&f be said ?5§
. - ‘ :p i
to effect an impermissible shift in the balance of power between :}

the Legislative and Executive Branches.'®

% /
Appellees’ pr1n01pal contentlon is that

.b
\\\aﬁne~§:§//
the Presi

exercise of cancellation authorlty,under the Act constitutes a

4.

statutory “repeal® that must itseif’ conform to the lawmaking

As we %xplain in our opening brief,
Congress has frequently vested the President with the

requirements of Article I.
however,
authority to suspend, limit, or‘othegwise modify the operation of

federal laws. See Gov't Br., 46-49. | As long as Congreas provides

intelligible standards for the exefcise af that anthority, the
President is not exercising the Article T power of statutory

repeal, but rather his Article IT power to "faithfully execute" the
|

. laws. See, g.g., Intermountain Rate Caseg, 234 U.S. 476 (1914}
Field v. Clark, 143 11.8. 449 (1892).
There ias, in particular, ascertion

ne bﬁsis for appellees’

, ' !
(Appaliee Br. 50) that the Lins Item Veto permitc the President to

16 Appelleas suggest (Appellcc Br. 42) that the Line Item Veto
Act is congtitutiocnally 1ndlst1ngulshable from a law giving the
Prasident plenary powex to atrike "unnecessary" provisions [row
civil rights laws or other federal legiglation. The government
argued in the d:ctrlct court, and we c¢ontinue te believe, Lhal such
a law would raise no Presentment Clause concerns. Rather, the
relevant gqueotieon would be whether the law provided “iuntelligible
principles” to guide and cabin the President’'s discretion. Because
the Line Item Veto Act imposes substantial qubleLuL& on the
President’s power, and because the Act operates in an area where.

the Preoident has historically been|

authority, its constitutionality can

readily be sustained without

giving Congress garte blanche to let the Presideal roam through the

United States Code, discarding whate

unnecessary.

ver provisions strike him as

accorded particularly broad.



i ‘ L
05/19/97 12:03 D202 307 4613 05G/D0J fo21/024

19 //«W
, ‘ /0 o;
*undo part of what Ccongress has just done," or tc ”dEC1§{°] that a AX
’ 3‘ . ?z:
gy

part of a law that he has juét sign?d shall not be exeduted." &s

/

.

we explain above (see pages **-**, supra) and in our opemding briagaéé/
(see Gov’'t Br. 30~31); Congress retains the power to determine,
with,fespect to each appropriations bill, whether and to extent the
provisions of the Line Item Veto Actiwill apply. Read against the

t

backdrop of the Line Ttem Veto Act, an appropriatioens bill that

does not otherwxse specify the scape;of the President’s discretion
must be understood to'authorize‘him'§ith&r to spend, or to cancel,
‘each item covered by the Act. See éov't Br. 50.

Thus, én A-B-C bill® (App&llﬁé Br. 25) will be construed,
absent express contrary language, tq mean that "the President may
either spend, or cancel, each of the items A, B, and C.* The
-President’s cancellation of an item therefére does not "undoa" any
portion of the appropfiations law, nor does it.¥ef1anf A decision
that part of the law "shall not |be executed."  Rather, the
possibilityA of cancellatioh is an integral feature of the
appropriations law from the ﬁnment it is enacted. Cancellation of

budgetary items pursuant to the Act is therefore a faithful

execution of the laws, not a repeal or abrogation thereof.?

7 The fact that the President is authorized to "cancel"
A{rather than simply te "decline to spand") covered budgctary items
does nct alter the constitutional analysls. A statutory provigion
that says, "The President may decldq within five days whether to
devote $5 million to Project X or to deficit reduction" is-
cronstitutionally indistinguichable from a provision that says, "The
sum of $5 million is approprlated for Project X, but the President
may cancel that expenditure within flVC days and devete the money
to deficit reduction." The Controlled Substances Act, for example,
permits the Attorney Gencral teo add and remove substances from tlie

{continued...)
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The fact that the President’s c?ncellatlon of spending items Z

. . o
is irrevocable does not transform cancellation authorit

4
_ >
into a ~
. , ‘ _ : o~
power of statutory repeal. There'ig nothing novel about Ederai”ffgy

: | ) L +

laws whose provisions may be rendered permanently inoperativé&-i
‘presidential action. For example, the Defense Production Act of
.1950, 50 U.S.C. App. 2061 gt seg;, provides that the President "by
proclamation may terminate this Act." 50 U.S.C. App. 2166 (b) (1).
Similarly, the Agricultural Adjustment Act, 7 U.S5.C. 601 et sed.,
provides that it "shall cease to be in effect" if the President

"finds and proclaims" that a national agricultural emergency "has

been ended." 7 U.S.C. 613 . See also, e.g., 22 U.S.C. 1965 (joint
resolution authorizing economic and military aid to Middle Eastern
nations 6shall expire" when Presidént determines that peace and
seCurity in Middle East is adequately assured); Act of June 10,
1933, ch. 55, 8 1, 48 Stat. 119 (law authorizing Reconstructicn
Finance Corpératicn to engage in specified loan and stock -

trangactions may be "“declared no longer operative" by President).

As explained above, the fact that the President c¢annot revoke a
cancellation limits, rather than expands, his power under the Act.
5. Contrary to appellees’ contention (see Appellee Br. 41

n.26, 42), the cancellation of limited tax henefits (see ICA

Y7(...continued) :
Tist of controlled suhstances sproified in the atatuta. See 21
U.8.C. 811 (a) (1)-(2), 812; Toubvy v. United Stateg, 500 U.S. 160,
162 (1991). As a result, the F‘.xenn‘f.ive Rranch can engage in the’

kind of post-enactment "A-B-C" adjustments to which appellees
nhjent. Thia Court neverthelesr hasiheld that the existence of the
Executive Branch’s discretion over the contents of the controlled
substances 1list does not rendex the Controlled Substances Act
unconstitutional. See Touby, 500 U!S. at 164-169.
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§ 1021 (a) (3) (2 U.8.C. 691(a)(3)); J.S. App. 33a) is also 4 form of
11
discretionary administrative authorlty, not a form of statutory

repeal. This Court has squarely held that "the delegatiaQ\%h'#/

discretionary authority under Congress’ taxing power is subject to

no constitutional scrutiny.greaterlthan that {the Couxt] hals] -

applied to other nondelegation”challénges." Skinner v. Mid-America
pipeline Co., 490 U.S. 212, 223 (193&). The President’s authority
to cancel limited tax benefits 1% governed by "intelligible
principles." And because the provmglons subject to cancellation
will affect very small nunbers of taxpayers,’see ICA § 1026(9) (A)
(2 U.8.C. 631e(9)(A)): J.8. App. 52a, the President has no wide-

ranging authority to reshape the basic corpus of federal tax law.

Even if the Act’s brOVisionS rggarding limited tax benefits
were found to be constitutionally de;inient, thar result would net
affect the validity of the rert of tPe Act. ‘YUnlesg it is evidant
that the Tegislature would not have enacted those provigions which
are within itg power, iﬁdependent;y of that which ig not, the

invalid part may be dropped if whatiis laft ie fully operative as
|

For the reasons stated in text, we believe that the
provisions of the Act autnormvmngicanccllatzon of limited tax
benefits should ultimately be upheld We acknawledge, however,
that the President has hletorlcally been given far greater
discretion in the .expenditure of| federal funds than in the
collaction of federal taxcs. Because we believe that historical
practice carries great weight in lresolving the constitutional
quegtioneg precented hexe (scce GOV|t Br. 36-40), we agres wilh
appellees that the analysis applicable to the cancellation of
gpending itemo cannot be mechanlcally applied to the cancellalion
of limited tax benefits. 1In our vzew, however, that difference
szmply'rclnforccs the conclusion that the constitutionaliity ol each
of the Act's provisions should ultimately be resolved in litigation
involving & party whose interssts are cuuncrelely alfected by a
particular cancellation.

18
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a law." Bucklev v, Valeo, 424 U.S. 1, 108 (1976) (pex curiam) =
Z|
(internal quotation marks omitted)! The Line Item yeto' act
Cé\' f“

manifestly would remain "fully operative ag a law" \if thevs{b’
President’s Guthorlty over llmlted tax benefits was stricken, for

the Act’s provisions would contlnue to operate.zn their intended

fashion with respect to dlshretlonary budget authcrlty and new
direct spending. Contrary to appellees‘ suggestion (Appellee Br

41 n.26), the absence of a severability provision hardly makes lt
"evident" (Bucklev, 424 U.S. at 108) that Congress would not have
enacted the remaining provisions of the Act withéut the limited tax

: l
benefit provisions. See Alaska Airlines, Inc. v. Brock, 480 U.S.

678, 686 (1387) ("the absence of a sgverability clause * * * does
net raise a presumption against seve%ability").
" * O *

For the reasons stéted above, and in the openiﬁg Rrief far the
Appéllanté, the Jjudgment of the distriar courr shénld he varated
and the case remanded with instvinatinna to ﬁlcmlsg for 1ack of
jurisdiction. BAlternatively, the judgment of the district court
should be reversed.

Respectfully anbmitted.

WALTER DELLINGER
Acting Solicmtcr General

T
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IN THE UNITED SLALES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SENATOR ROBERT C. BYRD, et al.,

Plaintiffs,

-

Civil Action No. 97-0001 (TPJ)

V.

Qffice of Management and
Budget, ef al.,

)

)

)

)

g

FRANKT,TN D. RAINES, Director, %
)

)

Nefendants. ;

REPLY TO PLAINTIFFS’ OPFOSITION TO

DEFENDANTS ALTERNATIVE MOTION FQR SUMMARY JUDGMENT
INTRODUCTION

N . .l ' R
The principal arqgument we made Hn our opening summary

H

judgment bricf wae that the Line Iteﬁ Veto Act efféctively makes
permissive and not mandatory, at least for a five-day period, the
expenditure of designated funds or the grant of desiqnated tax
benefits contained in future spendﬁﬁg and tax laws. The Act
deleyales authority to the President |tn defermine, within that
five-day pericd, whether to spend, grant, or cancel those funds
and benefits. As we discusscd, because the spending and tax laws
to which the Act applies are enacted | in full compliance with the
Presentment Clause, because the Dreoident’sg exercisé-:F the
authority delegated Lo him under the|Act is guided hy
intelligible principles, and becauseEthq Precident’s
determination to spend, graul, vr cancel decsignated funds and
benefits merely executes an optluu specifically conferred by

Congress, the Act is8 constitutional.

In rebuttal, plainciffs only briefly addrcso our argument

that the Act makes permigssive, and nol mandatory, thc expenditure

AETEIT T I - e J -
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of designated funds and the grant of designated tax b&nefLLﬁ in é\
future spending and tax laws. They also concede, once a¥ain, S

that the spending and tax laws to whilch the Act applies wi

-

comply, literally and formally, with |the Presentment ciause;
However, they argue that the Preaideﬁt’s subsequent cancellation
of designated doilar aﬁounts, items, land tax»benefits contained
in those laws operates, in effect, as a retroactive violation of

the Presentment Clause. They also contend that the Act is

unCORStltutlonal because it allegedly cedes to the President the
power to make and repeal laws and, even i€ vxewed as a delegation
of authority, is not bounded by meanTngful legislative
guldelines. Plaintiffs’ Opposition to Defendants’ Alternative
Motion for Summary Judgment ahd Reply Memorandum in Sﬁppor: of
Their Own Motion for Summary Judgmen% ("Pl. Opp."), pp. 6€-24.
Plaintiffs’ rebuttal arguments are not persuasive. The
Presentment Clause requires no more and nec less than chat bills

passed by both Houses of Congress be: presented to and\approved or

returned, in toto, by the President.| The intent of the Framers,

that the President consider and accept or reject the "whole"
bill, is fully satisfied by the Presldsnc 8 act of signing or not
signing the bill. There is no occasion for the courts to loock
behind those facts and create some subjective test for when a

- bill becomes laws. The Line Item Vﬁto Act,.which applies only to
laws that have been presented to and approved by the President,

is fully consistent with the Presentment Clause.

|
|
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The Line Item Veto Act alsoc does not enable the Presi%;nt ro

z
: y
make or repeal laws. As we have said{ the Act presumptivel 6?/
makes discretionary, for a~brief periéd, the expenditure or ;;Ekauﬂj//’
of designated funds and tax benefits contained in future spending
and tax laws, and delegates to the Prgsident the final decision
to spend or grant banefi;s under artigulated, meaningful -
guidelines. Should it wish, Congressymay avoid this presumption
by exempting some or all portions of Euture apending and tax laws
from the Act. The Presideﬁt‘s cancelﬁation of designated funds
or benefits in future spending and ta&‘laws simply implements the
laws written by Congress; it does not make or xepeal them.
Finaliy, the President’s exercise of deiegated authority
under the Line Item Veto Act 1s constrained by intelligible
principles legislated by Congress. These principles are at least
as meaningful and concrete as the guildelines in a host of other
delegacion statutes unifcrmly upheld by the\Supfeme Court over
the last 60 years}
| ARGUMENT

I. THE LINE ITEM VETO ACT DOES |[NOT AUTHCRIZE
A FUTURE VIQLATLON OF THE PRESENTMENT CLAUSD

The Presentment Clause prescribes the "steps" that Congrecs

and the President must take to enact |laws. INS v. Chadha, 462

U.S. 919, 958 n, 23. To be sure, these steps -- passage of a
bill by both Houses of Congress} preéentment ol Lhe Lill to the

President; approval or return of the!bill by the Premident -- are

not "empty formalities." Id. They were "designad te assucge that
‘ |
both Houses of Congress and tne President participate in Lhe
- 3 -
P i e ?"W”“\
CLINTON LIBRARY PHOTOCOPY .
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exXercise of lawmaking authority" and to provide "an oppo§Cunity

for deliberation and debate." Id.
Court has described the requirements

a "progedure" (emphasis added) for t

P
79 !

<
| e
! »
~

~

S /
Nonetheless, the Supreme &

‘. Uf
of the Presentment Cla = \

he enactment of 1e§islation;,

Id., at 951. As important as they mﬁy be, these requirements are

 fully satisfied if Congress and the

complied with the mandated procedure

the courts to create some new subjec

bill becomes law.

President have strictly
: There is8 no occasion for

%ive test to determine when a

The Line Item Veto Act does not authorize any departure from

or violation of the procedure prescribed by the Presentment

Clause for the enactment of future spending and tax laws. On the

contrary, the Act explicitly provides that the authority it

confers on the President applies onl

or joint resolution that has been giane

y "with respect to any bill

into law pursuant to

Article I, section 7, ¢of the ConstitLtion of the United States

(emphasis added)." 2 U.S.C. 691 (a).

In support of their argument that the Line Item Veto Act

violates the Prasentment Clause, plaintiffs say the Act gives the

President "a general power to carve
parts and ’'returned’ parts in conjur

"excuses the President from making 2

up each bill inbte«’'approved’
ction with signing it," and

y substantive decision that he

approves or rejects the bill as a whole." Pl. Opp.. pp- 2, 5.

{

|

o K .

Contrary to the plaintiffs’ aréuments, the Line Item Veto

they are presented to him. Nothing
- 4 -
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Act does not give the President power to "carve up" bills when

in the Act alters the

il
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procedural requirement of the Presentment Clause that future =~
} —

i\

, i
spending and tax bills passed by Congress be presented iﬁ\whole '

é;f
to the President fér approval or ret&rn, and nothing in tné\ésgupjfii/-
excuses the President from making a substantive decision that he
approves or rejects each bill as a whole, The cancellation
authority conferred on the President}by the Act may be exercised
only after a spending or tax bill haé been enacted into law. At
that point, the regquirements of the Presentment Clause have been
fully satisfiedf ’ f

In effect, plaintiffs are arguing that the post-enactment
actions of the President, exercisin% authority conferred by the
Line Item Veto Act, retroactively eétablish a violation of the
Pregentment Clause. But there is no authority for the

proposition that the President may commit an ex post facto

violation of the Presentment Clause. The requireménts of that
Clause can be satisfied or violated only by the process in which
‘a bill is enacted into law. f

The Line Itém Veta Act does ndt‘alter the process by which
bills are eracted into law. Conseéuently, the Act does not
implicate, much legs authorize a fdture violation of<=the

. |
Presentment Clause.’ f

]
II. THE LINE ITEM VETO ACT DOES NOT AUTHORIZE
THE PRESIDENT TO REFEAL LAWS AND DOES NOT
CEDE TO THE PRESIDENT THE POWER TO MAKE LAW
As we explained in our opening summary judgment brief
{(Memorandum of Points and Authoritlies in Support of Defendants’

Alternative Motion for Summary Ju@gﬁent and in Opposition to

M)
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Plaintiffs’ Motion for Summary Judgment ("Def.. Memo"], p; 14), : 2}
!:“ i
the key to understanding the Line Item Veto Act is its efiect in ;éaf

making permissive, and not mandatory, future laws contalnggéx\__ﬁﬂf?/

dollar amounts of discretionary budget authority, items of new

direct spending, and liﬁited tax benefits, at least for a period

£ five days. Plaintiffs do not take issue with this reading of
the Act, vTo be sufe, plaintiffs characterize the Act as being
"very different from any previouérgrant of discretionary power
over items of spending." Pl. Opp., p. 2. They also contend that
the Act improperly delegates lawmakigg power and unfettered
discretion to the President. Id., p?. 11-24.' But plaintiffs
apparently concede that the legal ef%ect of the Act is to make
future spending and tax laws pfesumptively permissive.

This apparent concession by plainﬁiffs is fatal to their‘
argument that the Line Item Veto Acﬁ authorizes the Presideht to
“repeal® future spending and tax laws (Pl. Opp., pp. 6-9), and
unconstitutionally cedes to the President the power to "make"
laws (Pl. Opp., pp. 11-13). The premise of plaintiffs’ argument
is that, "[b]Jecause an appropriation, spending, or tax measure

beccmes law immediately upon sgignature," the cancell=tion

-authority conferred on the President by the Act enables the

President to "kill" the underlying iaw and "make" a new one in
; ‘

- its place. Pl. Opp., pp. 6-7, 9. But, as we maintain and as

plainciffs have apparently acknowledged, the appropriation,

! We rebut those points later on in this brlef See infra,
pp. 8-15.

|
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spending, or tax measures to which the Act applies will no® g
. ' ey
mandate expenditures and tax benefits. Rather, read in lLight of ky

S

. . wl " ! ﬁ///ﬁ /
the Line Item Veto Act, these prov1sionsqonly pexrmit such \\\“~_Q#’,//

expenditures or barefits to be made or granted.

Thus, at least fer a period of %ive days, the expenditures
or tax benefits contained‘in future~$pending and tax laws will be
discretionaxy. If, within that five day period, the President
determines that the expénditures shoﬁld not be made, or that the

tax benefits should not be granted -~ if, in other words, the

- Presidents "cancels" these expenditu;es or benefits -- he will

not "kill" any laws or "make" new ongs. He will gimply exercise
an option effectively built-in to th@se laws at their inception
by Congress. by using authority that! Congress granted him in the

Line Item Veto Act.? 1In so acting, the President implements the

law as written.

In sum, the Line Item Veto Actidoes not establish a new and
unconstitutional system of 1awmaking. Rather, as we showed in
our opening sﬁmmary judgment brief,]the Act ig a congressional
xesponse to the serious naticnal problem of the federal budget
deficit. The Act is the logical ou?growth of prior -exacutive
action, congressional legislation, énd court rulings, and'it

f
fully meets all constitutional requirements.

H
H

] o i 3 ‘
? The United States Code is replete willi yrants of
discretionary authority to the Execptive Branch. We note that
the plaintiffs do not dispute that (ongress hasz Lhe

constitutional authority to enact discretionary spending and
revenue laws. ' '

.
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ITI. THE LINE ITEM VETO ACT DCES NOT IMPERMISSIBLY Q7/ b
' DELEGATE UNFETTERED DISCRETION TQ THE PRESIDEVT //

Plaintiffme attempt to dlStanU;Sh the Line Item Veto Act

D

from other statutes which the Supreme Court has upheld agains

exceasive delegation challenges. Pl|. Opp.. pp. 14-20. However7
it ig plain that, as in previous statutes sustained by the
Suprcﬁe Court, Cengress, in the Tiine| Item Veto Act, has simply
conferrcd authority upon the Executive Rranch to carry out itg

legislative policy. In doing so, Congress has provided the

President with broad disceretion, but| has also laid dcwn

intelligible principles to guide the exercisge of that discretion.
The Constitution pcrmite one of the three branches of

governmeul Lo "invoke the action of [another]," but it dnes not

permit "an assuuption of the constitutional field of action of

another branch." J.W. Hampton, Jr:!& Co. Vv

. United Stateg, 276

U.S. 394, 406 (1928). When deciding whether Congress has crossed
the line between permissible delegaéion and unconctitutional

assumption, the courts muslL cunsider "common senac and the

inherent necesgssities of the yguveérnmental co-ordination.® Id.

Thus, the Supreme Court has recoynized that effective government

requires that Congress have leeway tu "delegate power under bxoad

general directives." Mistretta v. United Sloles, 488 U.5. 301,

|

372 (1989). A delegation is not improper unlezs it fails to

provide "intelligible principles" to guide the exercise of the
delegated authority. ;g.\(quoting J.W. Hampton, Jg. & Co. V.

United States, supxra, 276 U.S. at 409).

N
)
l
I
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As we have shown in our cpening summary judgment brleﬁ (Det,

Memo, pp. 23-28), the Line Item Veto Act provides more tnan anple

standards to satisfy the “intelligibﬁe principles" test.
Plaintiffs argue, however, that the Act should be analyzed
differently because, they contend, its purpose is to permit the

Pres;dent to overr¢de other 1aws passed by Congress. Pl. Opp.,

: . T
S — "’;ZA ﬁ}‘ql ' oot T w’"""“" 5‘,1\

pp. 15-16. Oﬁ—ghe—ééntsarthﬁhe Actlmakes clear that Congress

(m 4

has determlned fst that, for the purpose of reducing the

federal budget deficit, the expenditure of designated funds ox
the grant of designated tax benefitchontaihed in duly enacted
spending and tax laws should be permissive, rather than
mandatory, for a limited pericd aftﬁr enactment, and seé%gd, that
the Fresident should determine, witﬁin guidelines laid down by
Congress, whether those expenﬂitureé or benefits should be made
or granted. |

| Congress on previous occasions has conferred authority upon
the Executive Branch to determine how statﬁtory provisioné will
be effective. 1In Field v. glgzk,'l§3 U.S. 649 (18392), the
Supreme Court upheld a statute whicb authorized the Pregident to
suspend its provisions relating toifree trade 1f he determined
that any country impcosed unfair duties on certain commodities.
Simiiarly, in Yakus v. United States; 321 U.S. 414 (1944), the
Supreme Court upheld the Emergendyﬁ?rice Control Act of 1942; aé
amended by the Inflation Control Aét of 1942, which authorized é”
pre51dential appointee, the Price Admlnistratcr, to fix wartime

commodity prices and left it to the Administrator to determite
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whether to fix prices and what those‘pfices should be. See also

7

~
J.W. Hampton, Jr. & Co. v. United St&tes, supra (upholdlng‘ g?*
| %

statute authorizing the President toﬁchanga statutorily fixed
customs rates). More recently, in Igg_x V. gg;;gg_§gggg§, 500

U. s 160 (1931), the Supreme Court upheld a delegation of
’authorzty to the Attorney General under the Controlled Substances
Act to define criminal conduct by temporarlly adding a substance
to each of the schedules of controlled substances identified by
Congress. See gggg;g;;g Synar v. ggggggkgggggg, 626 F. Supp.
1374, 1387 (D.D.C. 1986) ("The Supremg Court * * * has upheld
delegations which permit offi;ials éo determine Qhen, if ever, a
law should take effect."}, aff’d on lother grounds sub. nom,
‘Bowsher v. Synar, 478 U.S. 714 (1984)

By authorizing the President to determine whether perm1351ve
spending or tax benefits should be made or granted, Congrass does
not delegate lawmaking power to fhe Executive Branch. In Field
v. Clark, gsupra, the Supreme Court reascned that‘the Tariff Act
did not "in any real sense, inveét‘the President with the power
nf legislation" because "{liegislawive power was exercised when
Congrass déclared that the suspensgon [of the statutw} should
take effact upon a named contingenqy.“ 143 U.8. at 632-693}
Delegat%ng to the President the raéponsibility to ascertain and
declare wherher the conditions estéblished by Congress existed

wac entirely consistent with the P%esident's responsibility to

« at 693"694-

gxccute the law. Id
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continuing federal budget deficits, for the next eight !

|

laws containing dellar amounts of discretionary budget authority,’

items of new direct spending, and lipitadvtax benefits should be
subject to cancellation.,? As in othér cages, Congress has made

contingent the exercise of the cancellation authority conferred

‘by the Line Item Veto Act, and has authorized the Executive

Branch to "ascertain the conditions which Congress has made

prerequisite to the operation of its legislative command.™® Yakug
'v. United States, supra, 321 U.S., at 425. in order to cancel a
provision, the President must asceréain that the cancellation
will reduce the federal budget defi&it, not impair any essential
Government function, and not harm the national interest. 2
U.S8.C. 691(a).*
The fact that the Act requires the Presideﬁt to make policy

choices when determining whether to cancel a provision does not,

as plaintiffs contend, render the Act unconstitutional. A proper

delegation may require the Executive "to exefcise‘judgment on
matters of policy." Mistretta v. United States, supra, 488 U.S.
at 378. In Mistretta, the Supreme éourt upheld the ®entencing
ﬁeform Act of 1984, which provided Lhe Sentencing Commission with

|

% The Line. Item Veto Act explras on January 1, 2005. 2
U.5.C. 691 note. !

1 Plalntlfrs contend that the Act supplies no real
guidance to the President’s cancellatlon determinations undexr the
Act. However, the Act provides very real constraints on both

when and how fhs President may exercise the cancellatlon
authority., See Def. Memo, pp. 23- 28.
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"significant discretion" in formulating sentenCLng pollcy by =

formulating sentencing guidelines, ld.; at 377-378. Se¥ Yakus

v, United_States, supra (upholding Aét(conferring'significa

authority on the Price Administrator to fix commedity prices).

The discretion delegated to the President under the Line

Item Veto Act is consistent with the purposes of the Act. The
President's authority is limited to the cancellation of dellar
amounts, items, and limited tax.benefits specifically designated
in the Act to achieve a buaget reduc%ion,'and does not inc¢lude
the ability to revise any law. Cong&eés retains the sole
authority to deterxrmine the substanti%e details of any program or
tax benefit, including the amount ta be spent on the program or
the amount of the benefit.® Moreover, Congress can exempt from
cancellation any dollar amounts, items, and limited tax benefits

specifically designated in the Act, |either by specific

legislation, or, in the case of 1im%ted tax benefits, by also
declining to identify provisions asisuch. See 2 U.s.C. 691f.

Thus, the President carnot legislate the details of any program,

provision or tax benefit, but can only cancel provisions pursuant

to the -Act as Congress intended. -

* Plaintiffs claim that, under the Act, the President has
discretion to "’/cancel’ the current funding for, and thereby
terminate, any prcgram or activity of the Federal Guvernment,
large or small, that depends on oned or more items of
appropriation, ' unless Congress endcts a disapproval bLill. Pl.
Opp., p. 11. But the Act applies only to new dollar amounts of
dlscretlonary budget authority andfltems of new direcL spending.
Existing programs or activities for which appropriations have
already been made, or which do not require annual appzopriations

{such as “entxtlement“ programs) are not subject to cancellation
under the Ast 4

l
l
|
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Plaintiffs argue that the Line Item Veto Act is unigue -
&
_2) F

because the President’s cancellation %ec&51ons are reveégiii:*—wigi>/
only by enactment of a disapproval billl. Pl. Opp., pp.. 17- '

Tt is true that other delegation stagutes have provided the -

Executive Branch with continuing discretion to change its own

!
decisions. See, e.qg., J.W. Hampton, Jr. & Co. v. United States,
1 ,
supra; Yakus v. United States, supr f Plaintiffs cite no

authority to support their argument ?hat this purported

difference has any constitutional ai%ﬁificance. In no case has
any court determined that Congress may delegate such discretion
only on a éontinuing basis, and may %ot delegate the g
respons8ibility for making one-time, final determinations. On?Tﬁf’

contrary;—the C@UIIﬁwhéVe“ﬁphﬁ%dwsuch statutory delnaatlons. B

"See., e.g9., Nat‘'l Fed. of Federxal Emplovees v. United States, 905

F.2d 400 (D.C. Cir. 1%%0) {(authorizing an independent commission
to recommend military base closures for approval or disapproval

by the Secretary of Defense) .t

Moreover, in the case¢ of the Line Item Veto Act, Congress

|

apparently determined that continui?g discretion over the
: - |

existence of cancelled programs is both unnecessary -erd contrary
. |

te the purposes of the Act, ,Congre%s made certain expenditures

or tax benefita conditional in order to reduce the federal budget

® The statute at issue in the base closures case provided
that Congrese could override the Secretary’s decision by enacting
a.joint resolution within 45 days. | 3ase Closure and Realignment
Act, Pub. L. No. 100-526, § 202(b), 102 Stat. 2623 (1988) There

'ig no substantive difference between this provision and the

provigion in the Tine Item Veto Act requlrlng a disapproval bill
to overrlde a presldentlal cancellation.

- 13 J—
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deficit. Congress apparently decided that it was not COﬁsistenL

i

with this purpose to authorlze the Presxdent to revive cégcelled S
‘ Lo \ >

provisions. Contrary to the plaintiffs’ argument that the™ . >

delegation here ig excessively broadI discretion which may be

exercised once and in a limited time per;od is narrower than

discretion Wthh may be exarcised contlnuously

‘Finally, there is no werit to élalntlffs c¢laim that the
Line Item Veto Act lacks meaningful guldellnes to constrain the
President’s exercise of delegated aukhority. Pl. Opp., pp. 21-
24. As we demonstrated in our openi&g summary judgment brief
(Def. Memo, pp. 23-28), Congress ha% provided the President with
intelligible principles to which hesmust conform in exeréising
the authority delegated to him unde% the Act.

Thus, the President has only five days within which to
exercise his cancellation authority;.and he may exercise it only

if he determines that a cancellatio? will (1) reduce the federal

budget deficit, (2) not impair esse?tial government functions,

and (3) not harm the national inter%st. 2 U.8.C. 691(a}).? The

|

i
7 If the Act had authorized the President to rewive
cancelled programs, plaintiffs probubly would have claimed that

it improperly granted the President continuing discretion with
regard to the operation ot such programs.

& The President must also consider Ll legislative histoxy,
construction, and purposes of the underlying spendlng and tcax
laws, and any specific sources of informauzon in those laws. 2
J.8.C. 691(b). Although plalntlffs contend that the requirement
to "’‘consider’" these materials "is nelther a limitation nor a -~
gnide as to whether or what to cutnE (Pl. Opp.., pPp. 23~ 24), the
Supreme Court in Touby v. United Scages, supra, 500 U.S. at 166,
held that a requirement to "consider" relevant factors is a
meaningful constraint on delegated authority.

- 14
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President must transmit a special message to Congress foz each A/ /
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cancellaflon, and the message must include relevant supp&xLxug é:f
_b
. . : , N

documentation, including, to the maximum extent practicabley the ¥

estimated fiscal, economic, and budgetary impact of the -
cancellation, 2 U.S.C; §9la(b). The President may only "cancel
in whole" dollar amounts, items, and‘limited tax benefits to
which ﬁhe Act applies; he may not simply reduce the level of

expenditure for a particular account| or program, nor may he

change, alter, or modify the substantive provxalons of underlying
spending or tax laws. Id. Under thg "lockbox" provision of the
Act, any credit for funds not spend or tax benefits not granted
as a result of a cancellation must ﬁe dedicatad to deficit
reduction, and may not be used to iﬂcrease gpending in other
areas. 2 U.S.C. 691c(é—b). 'Finallﬁ, the Act directs the
congressional Joint Committee on Taﬁaticn to identify llmlted tax
benefits, and stipulates that the Pfesident may be prohibited
from exercising his cancellation authority with respect to any
provisions not specifically identif?ed as limited tax benefits by
that committee. 2 U.8.C. 691f(a-c).

These principles and guideiinea are‘at least as-concrete and

detailed as those contained in other delegation statutes upheld

by the courts. See, e.g., Touby v. Un;;gd States, supra, 500
U.S. at 165-166; Def, Memo, pp. 26-27. Therefore, plaintiffs’
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claim thét the Line Item Veto Act co%férs boundless discretion

\ Ml

upon the President is without foundation.®

I
CONCLUSIOF

For the foregoing reasons, and th= reasong given in our

opening summary judgment bIIEf, if the Court doeg not grant
I

defendants’ motion to dismiss, the Cpurt should grant defendants’

alternative motion for summary judgment and deny plaintiffs’

|

motion for summary judgment. _ ,
Respectfully submitted,

FRANK | W HUNGER
Ass;atant Attorney Cenpral

l
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NEIL]H. KOSLCWE
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ADAM| ISSENBERG
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* In support of their claim that the Line Item VeLo Act
delegates limitless discretion to’the President, plaintiffs
suggest that the Act cannot be distinguished from a hypothetical
stature appropriating a "lump sumﬁ to the Executive Branch and
authorizing it "’to spend any amount up to that ceillng ‘w Pl
Opp., p- 23. But in fact, as the |amici have shown, since 1789
Congress has funded the government under tlexible approp:riations
"not exemeeding® specified amountsl Memorandum of the United
States Senate and the Bipartisan Legal Advisory Group cf Lhe
United States Houzse of Representatlves ag Amic¢i Curiae in Support
of the Constltutlonallty of the Llne Item Veto Act, pp. 8-12.
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|
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