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1HE WHITE HOUSE 

WASHINGTON 

December 16, 1997 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: ERSKINE BOWLES 

FROM: CHARLES F.C. RUFF 

SUBJECT: LINE ITEM VETO LITIGATION 

. Litigation is pending in the federal district court relating to three instances in which you 
exercised your authority under the Line Item Veto Act (Act). The three cases have been 
consolidated before Judge Hogan. One of these cases involves a challenge by the National 
Treasury Employees Union (NTEU) to your use of the line item veto to cancel Section 642 of the 
"Treasury and General Appropriation Act, 1998.". Section 642 would have allowed federal 
employees to switch retirement coverage to the Federal Employees Retirement System (FERS) 
from enrollment in the Civil Service Retirement System (CSRS). 

In all three cases, the plaintiffs are challenging the constitutionality of the Act. The 
NTEU also contends, however, that the cancellation of Section 642 exceeded your statutory 
authority under the Act because it canceled lost receipts (in the form of reduced employee 
qontributions to federal trust funds caused by the provision) rather than appropriated funds. 
Senate Counsel, who supports our position on the constitutionality of the Act, has signaled that 
it is likely to file on the side of the NTEU on the statutory claim. The parties do not dispute that 
Section 642, if implemented, would have had negative budget consequences. 

The Office of Management and Budget (OMB) strongly asserts that the cancellation is 
v(llid .and wants to defend it. The Department of Justice (DOJ) has very serious rese'tvations 
Jl.:bout the statutory issue and believes that the defense of this cancellation WDuld harm i~s 
broader, constitutional defense of the Act. DOJ, therefore, proposes to enter into a consent 
jqd¥tnent tha,t the 642 cancellation falls outside the scope of the Act. . 

· · ·' We have had extensive discussions with OMB and DOJ' if!, an efforl to develop an 
appro&chthat wou}d enable DOJ to defend your use of the line item veto in this case without 
yndangering the defense of the Act's constitutionality. )ustice must file its brief in response to 

··plaintiffs motion for summaryjudgment by December 18. Memoranda of the Attorney General 



"'oN PR£.s/. ,, ' '() 
~ ~ 

and of the Solicitor General, setting out their recommendations, are attached for yo .1 r~erence. ( ( ~ \ 
We believe that we should defer to DOTs conclusion that defending this provision ,ould \\ S '1 ~ )' 
undermine the.con.stitutional defense of the Act, but want to make you aware of the issue before Ji} 
any formal actiOn 1s taken. ~:-0 · 

' '--?:> . - 1 • • 

A. BACKGROUND 

The Act allows the President to cancel "any dollar amount of discretionary budget 
authority" but requires him to specify the dollar amount canceled in a Special Message to 
Congress. In this case, you~ Special Message specified $854,000,000 (over five years) as the 
amount canceled. This.figure was based on OMB's estimates ofthe amount of federal receipts 
from employee contributions that would be lost if employees were allowed to switch from CSRS 
to FERS. OMB 's decision to treat these lost receipts as "discretionary budget authority" was in 
accord with its customary practice and was based onits understanding of the statutes and rules 
governing budget scoring. 

· An alternative measure of Section 642's s::ost is the amount of additional federal outlays to 
employee trust funds that would have been required if employees were allowed to switch from 
CSRS to FERS. In accordance with its customary practice, OMB did not estimate the cost of 
increased outlays and your Special Message, therefore, did not directly reference such a cost. 
The Congressional Budget Office, however, relied upon this cost, and not upon the reduction of 
employee receipts, in its report concluding that the cancellation of Section 642 would constitute a 
reduction in budget authority that would reduce the deficit as required by the Act. (The 
difference in approach between OMB and CBO, in this respect, is attributable to differing 
understandings of budgetary scoring rules.) 

The statutory question raised by this cancellation is whether the Act authorizes the 
. President to cancel a provision (other than a limited tax benefit) whose budgetary effect consists 
of a loss of federal receipts rather than an outlay of federal funds. A secondary issue is whether 
this cancellation can be defended on the grounds that the effect of Section 642 would be to 
increase federal outlays even though that rationale was not presented to the Congress in the 
Special Message. 

B. ARE LOST RECEIPTS CANCELABLE UNDER THE ACT? 

1. The Position of OMB 

OMB argues that thy Act must be illterpreted, and was intended to be interpreted, in light 
of the Congressionally mandated rules gpveming budget scoring. Those niles, according to 
OMB, require that the lost employee contributions be SC()red as positive budget authority. Thus, 

. even d1ough the Act does not e~plicitly allow for the cahcellation of lost reb~ipts (other than in 
the context qf a limited tax benefit),.OMB's contention. that the Act incorpotat~~t\le budgetary 
scoring rules leads to the conclusion that the lost employee contributions at issue ate cancelable. 

2' 
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. ~~ /,t-V' . -~ () \ 
OMB also asserts that, as the agency charged with estimating the budgetary effects of)a..~s and 0'1r \ 
applying budgetary scoring rules, its expertise in interpreting the statutory language i$ ~ntitled to ~ \ 
judicial defer~nce. Finally, O_MB conten~s that Section ~42 is the exa~t type of legisf'\ation that . ; J 

should be SUbjeCt to cancellatiOn because It 1) was essentially a pay ra1se; 2) was add d to the ., \ s~ c5 · 
Appropriations Bill at Conference without debate by either the House or the Senate; an 3) \ '-0~.:0 
would have a substantial budgetary effect. ' · 

2. The Position of DOJ 

DOJ views the Act as an outgrowth of the President's limited power to impound 
appropriated funds and not as an extension of budgetary enforcement legislation. Accordingly, it 
does not read the Act as incorporating budgetary scoring rules. Rather, it contends that the Act 
must be strictly construed in light of its historical antecedents -- the President's historical power 
to impound funds. DOJ, therefore, stresses that because the Act does not contain explicit 
language authorizing cancellations of the kind at issue in this case, that power can not be 
inferred. Moreover, DOJ argues that because the Act explicitly allows cancellations based upon 
lost receipts only in very highly specified circumstances (limited tax benefits), Congress did not 
intend for the President to have a broad authority to cancel such lost receipt provisions outside 
the limited tax benefit context. · 

Finally, DOJ is concerned that a broad reading of the President's statutory powers to 
cancel receipt-reducing provisions would be inconsistent with the position it has taken in its 
constitutional defense of the Act. Throughout the line item veto litigation, DOJ has argued that 
the Act grants only very modest, and clearly defined, powers to the President. Arguing that the 
line item veto power extends beyond the express wording of the statute would undercut its 
previous position. 

C. RE-CHARACTERIZING THE CANCELLATION 

OMB and DOJ also disagree as to whether the cancellation of Section 642 could be 
defended as a cancellation of future outlays in order to avoid, or to supplement, the argument that 
the Act allows for the cancellation of lost receipts. As noted previously, allowing federal 
employees to switch enrollment from CSRS to FERS will lead to additional outlays in future 
years and the Congressional Budget Office (CBO) relied on this fact in its review of the 
budgetary effect of the cancellation. Arguably, therefore, the cancellation would have been 
proper if the Special Message set forti:\ these estimated future outlays rather than the lost receipts 
as the items to be canceled. OMB asserts that the cancellation could also be justified on this 
ground. OMB submits that, if the Court rejects its scoring as the appropriate standard for· 
evaluating what is cancelable under ,the Act, the CBO position (and the common sense position) 
that increased outlays are cancelable items should provide the governing standard. 

3 



I .. :\ON Pftr: 

DOJ raises several objections. First, DOJ arg(tes that, technically speaking (·~·a\\ S ~ s00: 
consistent with its constitutional theory). a line item v~to does not cancel a provisioh. It cancels S \ 
the funds to be expended under that provision. If this ~s true, then the item that wa~ canceled in ~ 1: 

this case was the $.854,000,000 in lost receipts. Substituting a new dollar amount B~sed upon .r::j 
amounts of future outlays, therefore, would not simpl);' "amend" the previous cancell tion; but ~-oCb' 
would instead constitute an entirely new cancellation. ; Second, DOJ is troubled by an ent ~' Y> 
that would suggest you made specific determinations (as the Act requires) about the effects of 
canceling one item (future outlays) when in fact you specified another (lost receipts). Although a 
"functional" argument can be made suggesting that th7 two items (future outlays and lost 
receipts) are equivalents, DOJ is concerned that such an argument would appear disingenuous. 
Finally, DOJ is uncomfortable with relying on the future outlay theory when OMB did not rely 
upon that theory in the first instance. · 

I 

D. WOULD DEFENSE OF THIS PROVISION HARM THE BROADER, 
CONSTITUTIONAL ARGUMENT? 

DOJ rightly asserts that, even in the best case ~cenario, the constitutionality of the line 
item veto is precarious. DOJ is, therefore, understandably wary about any statutory construction 
that would appear to stretch the President's powers ~der the Act beyond a narrowly confined 
authority analogous to impoundment DOJ has ackndwledged to the Supreme Court, for . 
example, that the provision authorizing the President io cancel limited tax benefits is on less firm 
historical footing than is the cancellation of a typical appropriation, and is constitutionally 
sustainable only because that power is carefully limit~d under the statute. Supporting the 

. I 
cancellation of the lost receipts in this case, DOJfears, would not only be viewed by the Court as 
an expansion of the President's power beyond traditi~nal boundaries, but also as an expansion 
that would occur in a seemingly boundless manner. (In this respect, DOJ is also concerned that 
the cancellation of Section 642 is particularly problematic because it encompasses a cancellation 
of a non-budgetary provision of law-- the right of err{ployees to switch pension programs.) 

I 

DOJ also believes that its constitutional case would be harmed if the Senate Counsel files 
on the side .of the NTEU on the statutory issue. It is doncerned that if the President and the 
Congress do not agree on the powers the Act gives to: the President, the Court might void the 
legislation entirely in order to avoid a series of inter-branch disputes raising intractable 

I 

separation of powers issues. ' · 

Finally, DOJ is concerned that the secondary ;argument (that the cancellation could be 
recharacterized as a line item veto of futUre outlays rather than lost receipts) could harm the 
constitutional defense by suggesting that the provisidns of the Act directing the President to 
make specific.findings about the nature and impact o,fthe cancellation are not mandatory. DOJ 
has argued that the findings provisions confine the p<;:Jwer of the President and, therefore, serve to 
refute the plaintiffs' contention that the Act impropetly delegates broad and unchecked powers to 
the Executive. Accordingly, DOJ believes that if it pow asserts that the findings provisions are 
not mandatory~ its position on the improper delegation claim will be weakened. 

I 

4 
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i R 
While DOJ' s position has force. there are some!competing considerations. Fiirst, the r- ,, 

scoring rules OMB employed in this case do not give uplicensed 9-uthority to the Pre~~ident. . · r::: / 
Rather those rules are Congressionally mandated provi~ions designed to measure con\'J?liance ~-o~/ 
with the Congressional Budget Act and constrain budg~tary scoring decisions. Althoug~/ 
power conferred to the President under OMB's approach, is broader than the statutory 
construction offered by DOJ, that power is not unlimit~d. For example, the scoring rules would 
not authorize the President to cancel a broad tax benefit. Additionally, while the power to 

I 

cancel lost receipts is broader than the President's histqrical impoundment prerogative, it is not 
considerably greater than that granted to the President In the Act's provision that allows for the 

I , 

cancellation of limited tax benefits. ! 

I 
Second, OMB argues that if the Act were not construed to allow the cancellation of 

provisions such as 642, its value as a budget enforcem~nt tool would be seriously diminished 
because so few provisions worth canceling fit the mod~l of a simple dollar appropriation. 

Third, in its response to the findings-recharact~rization issue, OMB would contend that 
requiring strict adherence to the findings requirements bf the Act is also problematic. The Act 

' .. 
provides only five days in which to cancel an item, and demanding precision in the findings 
would be both impractical and unrealistic. Indeed, eveh DOJ concedes that the Act would not 
require that the exact dollar amount of a cancellation be established in order for a cancellation to 
be upheld. Accordingly, OMB argues, if the Act does hot require an exact dollar determination, 
there is no reason to concede that the Act does require kn exact determination as to the specific 
source of the cancelable budget authority. ' · 

Finally, OMB notes that DOJ's constitutional concerns would be triggered only if the 
district court upheld your statutory authority to effec~ tlus cancellation. 'If the lower court 
invalidated the cancellation on statutory grounds, that decision would strengthen, rather than 
weaken, the constitutional case. OMB, therefore, concludes that the risk in litigating the 
statutory issue in district court is not as substantial as DOJ would suggest. 

I 

RECOMMENDATION 

In my judgment, the arguments advanced in support of your statutory authority to cancel 
Section 642 are stronger than DOJ believes them to be; and th~ legitimacy of the cancellation 
could be appropriately defended in district court, albeit with no guaranty of success. In.addition, 
Frank Raines strongly believes that the cancellation w~s valid under the Act and that it furthered 
important budgetary and policy interests. He also disagrees with the Solicitor General's position 
that defending the cancellation would undermine the broader, constitutional defense of the Act; 
and he would, therefore, request that you direct DOJ to defend the cancellation iJ1 district court .. 

I believe, however, that we must give great we~ght to the Solicitor General's fear that to 
deft;nd the cancellation in the case that will trigger the!Supreme Court's first ruling on the 
constitutionality of the Act would undermine the. govepment' s constitutional position. Although 

' 
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I am reluctant to acquiesce in a decision to assert error !in the exercise of the veto, IJhave \\ 5> \ ~) 
concluded that we should, in the final analysis, give di~positive weight to the view. of the 'F: 
Solicitor General. I respect his assessment of the litigqtion risks posed in the Supre e Court 
even though I disagree with DOJ' s position on the mer,its of the Section 642 cancellaf n. I 
recommend, therefore, that we allo:vv DOJ to consent to judgment in this case. 

I 
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THE WHITE H9USE 
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WASHINGTON 

November 3, 1~97 
l 
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MEMORANDUM FOR ERSKINE BOWLES ' 

FROM: /ftiARLES££. RUFF 

~~SHALL 
LISA HERTZER 

SUBJECT: LINE ITEM VETO LITIGATION 

On Friday, we met with attorneys from the Depc4tment of Justice and the Office of 
Management and Budget regarding 'vhether the Presidept's cancellation of Section 642 of the 
"Treasury and General Appropriation Act, 1998" exceeded his statutory authority under the Line 
Item Veto Act (Act). This statutory question has beenjpined with the constitutional challenges 
to the line item veto that have been brought in the consqlidated cases currently before Judge 
Hogan. OMB strongly asserts that the cancellation is permissible under the Act. The 
Department of Justice has serious reservations. Senate cjmd House Counsel are also reviewing 
this issue and are considering whether to file on the sid~ of the plaintiffs, contending that this 
particular cancellation exceeds the President's authority, under the Act. This memorandum 
briefly outlines the issues involved. . J . 

A. BACKGROUND 

I 
I 

Section 642 would have allowed federal employ~es to switch retirement coverage to the 
Federal Employees Retirement System (FERS) from enrollment in the Civil Service Retirement 
System (CSRS). OMB estimated that the budgetary effect of Section 642 would be a cost of 
$854,000 thousand dollars (over five years) in lost feder~l receipts from employee contributions, 
and this figure was cited in the President's Special Message to Congress announcing the 
cancellation of this provision. Section 642 also would h~ve increased federal outlays in future 
years based upon the need for added federal agency con1;fibutions to the federal employee trust 
funds. Significantly, on Friday the Congressional Budget Office relied on this fact (and not upon 
the reduction of employee receipts) in its report concluding that the cancellation of Section 642 
would constitute a reduction in budget authority that would reduce the deficit as required by the 
Act. The cost in increased outlays, however, was not in~luded in the President's Special 
Message to Congress. ! 

• ;.J 
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The statutory questiOn rarse y t 1s cance atwn 1s w et er t e Act authonres the '- . )> 1 

Presidentto cancel a provision (other than a limited tax ~enefit) whose budgetary eff~ct consists ;: { 

of a loss· of federal receipts rather than an outlay of federal funds. A secondary issue i\.~hether .-:A..:oc$;/ 
this cancellation can be defended on the grounds that the effect of Section 642 would ~e~ 
increase federal outlays even though that rationale was rlot presented to the Congress in the ' . 
President's Special Message. \ 

I 

i 
B. THE STATUTORY ISSUE 

I 

1. The Concerns Raised by DOJ 
I 
I 

DOJ raises two separate concerns. The first is that they are not persuaded that the 
I 

cancellation of Section 642 was permissible under the Act. As they point out, the Act allows 
cancellations based upon lost receipts only in very narrow and highly specified circumstances 
(limited tax benefits). The fact that Congress was so specific and narrow in its explicit grant to 
the President of authority to cancel lost-receipt provisioris would argue against the position that 
Congress, at the same time, implicitly intended to grant ihe President a broad authority to cancel 
such provisions outside the limited tax benefit context. [ 

. I 

Second, and perhaps more significantly, DOJ is concerned that a broad reading of the 
President's statutory powers to cancel receipt-reducing provisions would weaken their 
constitutional defense of the Act. Throughout the line item veto litigation, DOJ has taken the 
position that the Act grants only very modest powers to the President and that the powers granted 
to him under the Act are within the range of actions that have historically been within the 

I 

prerogative of the President. For example, DOJ's briefs are replete with examples of the 
President's historical right not to spend monies that have been allocated to the Executive. At the 
same time, DOJ has acknowledged in its briefs that the .Act's allowance of cancellation of tax 

I 
benefits is on less firm historical ground because the voiding of tax benefits is not the same as 
the simple refusal of the President to spend allocated fun~s. Accordingly, DOJ has attempted to 
defend. the Act's provisions granting the President the power to cancel limited tax benefits as 
being very narrow and circumscribed. They are therefor~ concerned that reading the Act to 
authorize a broad power for the President to cancel receipt-reducing provisions would be 
inconsistent with their constitutional position. l 

I 
2. The Position of OMB I 

~ ~. 

OMB believes that the cancellation was on firm s~atutory footing. Under OMB 's reading, 
the Act allows the President to cancel a dollar amount of: discretionary budget authority-­
defined in the Act as "the entire dollar amount of budget jauthority required to be allocated by a 
specific proviso in an appropriation law for which a spec~fic dollar figure was not included." 
"Budget authority," in tum, is defined in the Congressional Budget Act as including offsetting 
receipts as negative budget authority and the reduction of receipts as positive budget authority. 

I 
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Accordingly, OMB concludes that the reduction of rece~pts created by Section 642 is(: an item of (__ ~ l 
budget authority subject to cancellation. ' · \ \ ( I ·" 1 

l ' ~7 ff 
i ~ 

C. RE-CHARACTERIZING THE CANCEL LA TIQN 

During our discussions, the question was also raised as to whether the line item veto of 
Section 642 could be re-characterized as a cancellation¥ outlays in order to avoid the question 
of whether the Act allows for the cancellation of lost re~eipts. As noted previously, allowing 
federal employees to switch emollment from CSRS to FERS will lead to additional outlays in 

. future years. Accordingly, both DOJ and OMB seem to !agree that the cancellation could have 
been properly effectuated if the Special Message submitting the cancellation to the Congress set 
forth these estimated future outlays rather than the lost receipts as the items to be canceled. It is 

. I 

unclear, however, whether this theory could prevail in court. First, the Act does not provide for 
amending the Special Message and the five day time period for sending the message to Congress 
would appear to militate against any claim that a message could be changed, or re-characterized, 
substantively after its submission. Second,DOJ argues that, technically speaking (and consistent 
with its constitutional theory), a line item veto does not dancel a provision. It cancels the funds 
to be expended under that provision. If this is true, then 'the item that was canceled in this case 
was the $854,000 thousand in lost receipts. Substituting: a new dollar amount based upon 
amounts of future outlays, therefore, would not "amend", the previous cancellation; it would 

I 

constitute an entirely new cancellation. OMB, on the otner hand, argues that it is the item and 
I 

not only the funds that are canceled by a line item veto. They also point out that the 
Congressional Budget Office, in concluding that the can6ellation of Section 642 would reduce 
outlays, was not limited by the characterization contained in the Special Message. 

I 
I 

D. RECOMMENDATION \ 

' 
Seth Waxman feels strongly that our already deliyate position on the line item veto will 

be weakened by having to defend the broader interpretati;on of the Act necessary to encompass 
the Section 642 cancellation. We are sensitive to the concerns of the Solicitor General as our 
expert on Supreme Court matters but are hesitant to put the President in the position of having to 
abandon a position he took on considered advice of OMB and his advisors. We are inclined to 
suggest that we defend the cancellation on the narrow grqunds that the line item veto of Section 
642 was permissible under the Act as a reduction in outlays and that if any error occurred, it was 
only in the form of the Special Message. We believe, hJwever, that you should hear from Seth 
before making a decision. 

Because DOJ attorneys will be meeting with Sen~te Counsel to discuss this issue in the 
next few days and because the line item veto cases are od. an expedited briefing schedule, we will ' . 
need to internally resolve this issue as soon as possible. We recommend meetirig with you to 
discuss this issue at your earliest convenience. ' 

3 
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U. $.Department of Justice I . . 
Office of the Attorney General 

Washiflgron, D.:c. 20530 

DATE: December 16, 1997 

TO: Bill Marshall 

Telephone No. Fax No. ( 

FROM: Judy Smith 
I 

Office of the Attorney General 
I 

) 456 • . 5055 

Telephone No. (202) 514 - 2150 :FaxNo. (202). 514-1724 

I 

TRANSMISSION CONTAINS 10 SHEET~ INCLUDING THIS COVERSHEET 

***v************************************************************* . i 

I 

SPECIAL NOTE(S) John Dwyer asked ~e to fax the letter to ygu. 
I 

The messenger is also bringing you!a copy. 
I' 

! 

WARNING: Many fax machines produce 9opies on thermal paper. The 
image produced is highly unstable .and will deteriora-te 
significantly in a few years. It should be copied on a plain 
paper copier prior to filing as a re9ord. · 

. I 

~001 



1211619i Tlffi ll:JJ FAX 

®ffire nf fqt l'ttnr~u <ieneral 
~~ndtingtan. ~-aiL 2115311 

I 

' 

December 16. l997 

The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

This letter outlines the issues related to the defense of 
your exercise of the Line Item Veto: Act to cancel the budget 
authority contained in Section 642 pf the Treasury and General 
Government Appropriations Act of 1998, enacted October 10, 1997. 
The Department of Justice believes ~hat defense of this 
cancellation would be a mistake fa~ several reasons, including 
the following: t 

o The Solicitor General has advised me that 
defense of this cancellatlionwould severely 
undermine our constitutiqnal defense of the 
Act. 

• The defense of this cancellation will require 
us to advance an e~tremely broad 
interpretation of ~he Li~e Item Veto Act, 
which finds very little support in the 
statutory text. ! · 

I 

• Defense of this cancellation will undermine 
the inter-branch unity w~ have enjoyed with 
the Congress on.issues c9ncerning the Act 
because the Senate will file a brief against 

. ! 

us. i 
I 
I 

We have had extensive consultations with the Office of 
Management and Budget ( 11 0MB 11 } conc~rning this cancellation. As a 
result of those discussions, we haye formulated an argument that 
comports with OMB's theory. If directed, we will defend t.he 
cancellation on this basis in the district court. We believe, 
however, that such a defense is no

1
t legally correct, and is not 

in the best interests of the Executiv~ Branch, and thus we 
believe that the United States sh~uld accept a consent judgment 
that the cancellation was invalid.: 

Overview of the Case 
i 
I 

Section 642 allows individua~s subject to the Civil Service 
Retirement System ( 11 CSRS '') to switch to the Federal Employee 

0~:~D3RARY PHJTOCOP~ 'l 
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Retirement.System ("FERS") during an!open season to be cobducted 
by the Office of Personnel Management ("OPM") in 1998. In the 
cancellation message transmitted to Congress pursuant to th ine, · 
Item Veto Act, you specified you were cancelling $854 million o 
11 discretionary budget authority 11 con~ained in that provision "due · 
to reductions in employee contributions to the Civil Service 
Retirement and Disability Fund 11 overi the next five years. The 
message also explained that you had made the findings required by 
the Line Item Veto Act. The report ~ttached to the special 
message explained how the $954 million in reduced employee 
contributions was calculated. : 

' i 
I • 

The National Treasury Employees; Union ( 11 NTEU''} and two of 
its members· have challenged the cancellation. National Tr§asury 
Employees Union v. United State~, C~v. Act. No. 1:97CV02399 
{D.D.C.). They claim that reduced ~mployee contributions are not 
"discretionary budget authority 11 under.the Line Item Veto Act, 
or, in the alternative, that the Lirie Item Veto Act is 
unconstitutional. · I 

I 
I 

~vexview of the Line Item Veto Act 

The Line Item Veto Act authori~es the President to "cancel, 11 

as prescribed by the Act, "any doll.;,_r amount of discretionary 
budget authority, II "any item Of new: direCt Spending," Or "any 
limited tax benefit." 2 U.S.C. § 69l(a). Each.of those terms 
has a distinct meaning. The term ~~~ollar amount of discretionary 
budget authorityn is defined, among! other .things, to include "the 
entire dollar amount of budget authlority . . . specified in an 
appropriation law, or the eritire dollar amount of budget 
authority required to be allocated by a specific proviso in an 
appropriation law for which a speci1fic dollar fi.gure was not 
i.ncluded. 11 2 U.S.C. § 69le(7) (A) (ii). 

. I 

; 
In making a cancellation under the Act, the President must 

make express findings that the cancellation will reduce.the 
federal defic~t, not impair any essential government functions, 
and not harm the national interest] The President must, within 
five days of signing the laW',. transmit a "special message" to 
Congress that specifies, among other things, the 11 dollar amount 
of discretionary budget authority,! ... which has been . 
canceled," the "account, department, or establishment of the 
Government for which such budget authority was to have been 
availabl.e for obligation and the specific project or governmental 
functions involved, 11 and adjustmen):s to be made to the federal 
government's discretionary spending limits. 2 U.S.C. § 69la. 

Cancellation of a dollar amou
1

nt of discretionary bu~get. 
authority acts to 11 rescind 11 that a!uthority. 2 U.S.C. 

I 
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§ 69le (4} (A) . Pursuant to the Act, the caps established\py the r- ,: 

Budget Enforcement Act are reduced by the canceled dollar\amount 
so that the funds may not be spent on other projects. 2 u') .c.-.. 
§ 69lc (a) (1) (B) . 

~efending the Cancellation 
I . 

If so directed, we propose to defend the cancellation on two 
grounds. First, applying OMB's intetpretation of the scoring 
rules that Congress has adopted for purposes of the Budget 
.Enforcement Act, we will argue that reductions in governmental 
receipts, such as the lost employee ~ontributions to the 
retirement fund in this case, are 11 discretionary budget 
authority 11 within the meaning of ther Line Item Veto Act if the 
reductions are the result of subseantive provisions of law 
inserted into an appropriations law.; We will argue that OMB's 
interpretation of the Act is entitlea to deference, and that OMB 
properly followed the scoring rules.! 

I 
Second, we will argue that, irrespective of what the 

cancellation did or what OMB did, S~ction 642 does contain budget 
authority because employees who switch retirement programs 
trigger a series of governmenc out1ays, including permanent 
appropriations to cover the fund's ~nfunded liability and 
additional agency contributions .to the CSRS/FERS fund. Moreover 1 

both NTEO' and the Congressional Budgec Office ("CB0 11 ) have 
admitted that there is budget authority triggered by Section 642. 
Although CBO's estimate of the financial impact of the 
cancellation is different from the ~igure given in your 
cancellation message to Congress, we will argue that this 
discrepancy does not invalidate the/cancellation. 

! 

&masons Why This Cancellation is Unlikely to Stand 

Although we believe that this ~rgument is not altogether 
unreasonable -- and that it is the best that can be made under 
the statute -- we believe that it i~ legally incorrect and has 
little chance of ultimate success. ~To defend this cancellation, 
we must argue either that reductions in income are "budget · 
authority 11 m;: that the cancellation! should be upheld even if the 
special message identified the wrong "budget authority" and the · 
wrong "dollar amount:. . ., Neither app;roach is promising. 

I 

With respecc to the first argument, the statute was plainly 
designed to apply to legislated spending (and 11 limited tax 
benefits 11 ). To argue that it perm:i2ts cancellation of a reduction 
in income gives every appearance of unjustifiably expanding the 
President's powers under the Act. iThe plain language of the Act 

o6~.·;~::ffiRARY PHalOCOPY .·. . . I 
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appears to preclude treating reductions in governme11tal ~ncome as .£! 
11 budget authority, 11 and Scoring Rule 13 does not, by its p'.iain ->..~..:0/1 

terms, support the broader construct~on of '1budget authori~~ 
that OMB favors. Moreover, Section ~42 is significantly 
different from the examples of cancelable provisions discussed in 
the legislative history of the Act. ! 

' ' It would also be problematic to·rely on scoring rules 
developed under the Budget Enforcement Act to· control 
interpretation of the Line Item Veto:Act. The scoring rules are 
subject to fre·quent change and are i:t:J.te;rpreted differently by OMB 
and CBO; in this situation, one would not expect the Line Item 
Veto to be subject to such variation~. Significantly, any 
argument relying on OMB's' interpretation of the scoring rules 
will provoke a sharp response from Congress; the Sen~te Legal . 
Counsel has informed us that he will file a brief against us if 
we pursue this argument. 

1 
· 

I 
The second possible argument --:that·section 642 col}tains 

budget authority because it triggers/additional government 
payments -- is flawed because such payments are not directly 
mentioned in your special message to; Congress concerning the 
.cancellation. There is no evidence to indicate that the findings 
required by the Line Item Veto Act wi;re made with respect to 
those payments, and it is clear ·that; the $854 million identified 
in the message does not correlate wiph those payments. 

I 
Cancellation of Section 642 rai'ses other, very thorny 

problems. For example, under the Ac:t, cancellation of 
discretionary budget authority operates to 11 rescind 11 the funds 
allocated; it does not repeal the pr,ovision of law. This 
cancellation, however, does not purp;ort to rescind any funds 
allocated; it effectively seeks to ~epeal the provision of law. 
Neven:.heless, there is a strong argu,ment that, even though the · 
lost employee contributions were n·c~nceled, n OPM will still have 
to run the open season because some !employees may want to switch 

' . . 
programs. 

Defense of This Lawsuit Will Jeopardize Our Defense of the 
Constitutionality ot the Line ~tem Veto Act 

i 
The single most important reasqn not to defend this 

cancellation is the impact that it is likely to have on a defense 
of the constitutionality of the Lin~ Item Veto Act. As the· 
Solicitor General explains in the enclosed memorandum to me, 
defense of this cancellation will jeopardize our constitutional 
arguments in several ways: ~ 

I 
I 

A-~:::r.~-:.._~!, .. ! . ·-·-··· 
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c Our best chance to defend the 
constitutionality of the A9t is by arguing 
that the President's cancellation authority 
is narrow and closely anald>gous to his 

• 

• 

hist9ric discretion to decline· to spend 
appropriated funds. This cancellation cannot 
be defended on that narrow1basis, because it 
involves reductions in rec$ipts. 

I 
I 

Our best chance to defend the 
constitutionality of the Abt depends on the 
support of the Congress, who can argue to .the 
Court that their power is not infringed by 
the Act. They will oppose! the lawfulness of 
this cancellation. ; 

I 
Defense of this cancellation will leave us 
susceptible to·the argumen~ that the 
President's cancellation a~thority is being 
exercised without consideration of all of the 
effects of the canceled prpvisions. This 
will undermine our central! argument that the 
Act's requirements of form·al presidential 
findings and a special mes~age place 
meaningful constraints on 'the President's 
discretion.· I 

I 

I 

Conclusion I 

I 
In sum, we believe that the ch~nces of winning this lawsuit 

are slim because the Line Item Veto·iAct should not be read to I . 

extend to cancellation of provisions such as Section 642. 
Moreover, the expansive reading that we will be forced to give 
the Act in defense of this cancellation will make the Solicitor 
General's efforts.to defend the con~titutionality of the Act 
dramatically more difficult, and co~ld cost us critical votes in 
the Supreme Court. For these reasons, we strongly urge that the 
United States not defend the cancellation of Section 642, and 
instead submit to a consent judgment in the district court. 

I 

Reno 
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I 
MEMORANDUM TO THE ATTORNEY GENERAL 

FROM: 

Re: 

' ' 

TilE SOLICITOR GENERAL~ 
NIBU Line Item Veto Case 

I understand that the Civil Division and 0~ have concluded that a statutory defense 
in the NIEU line item veto case is at least theoretica.Ily possible. For the reasons that 
follow, however, I urge you and the President nQl to defend this cancellation -- even in the 
district court ~- but, instead, to accept a consent judgment.. I finnly believe that attempting 
to justify'the NIEU cancellation as a proper exerciSe of the President's authority would 
seriously undermine our ability to defend the Line Item Veto. Act against constitutional 
challenge. . [ · 

I 

The Theory ofJ)efense 
! 
i 

This case involves the President~s effort, pu~suant to his authority under the Line Item 
Veto Act, to cancel a provision of law that would ~ve established an "open season•• during 
which certain federal employees could have s'n'itch~ their retirement roverage from CSRS to 
FERS. The President's special message stated that;he was cancelling a "dollar amount of 
discretionary budget authority" totalling $854 milliqn. That amount represented the 
reduction in employee contributions to the retirement furid that was expected to occur during 
the five-year period follov..ing the cancellation if th~ option to switch from CSRS to FERS 
became av8ilable. The cancellation message itself did not make clear whether the President 
intended to cancel the entire open season provision :or only the reduction in employee 
contributions. We know from OMB, however, that the intent was to prevent the open season 

I . 
from going forward. 

I . 

To understand the theory of defense, it is .n~sary to understand something about 
"scoring rules" OMB uses to carry out its responsi~ilities under a different statute, the 
Budget Enforcement Act (BEA). Under that Act, OMB is required to provide an "estimate 
of the amount of discretionary new bu~get authoritr and outlays" conauned in an 

ff/ 
~ 
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appropriations law. 2 U.S.C. 90l(a)(7).i OMB's esbblished practice (based on ~ts \\ 5 q, ~\ 
interpretation of "Scoring Rule 3") is that a substanti~e provision of law that is iJ rted into ;;' 
an appropriations law to reduce the govemment•s incpme will be "scored" as "dis etionary :-'Oo; 
new budget authority. "2 Consistent with its general practice, OMB "scored" the los f ,1 '-0-<: 
employee contributions that was expected to result from the CSRS/FERS open season 
provision as "discretionary new budget authority." ; · 

I 
! - ~ 

. The Civil Division has prepared a draft-brief ;that attempts to defend the cancellation· 
at issue on two alternative theories. The draft argu~, first, that becaUse Congress was aware 
of OMB's scoring practices when it enacted the Lin~ Item Veto Act, therefore since O:MB 
11 SCOred111 the reduced employee contributions as .. disCretionary new budget authority" for 
B~A purposes, the reduced contributions should lik~wise be regarded as "discretionary 
budget authority" subject to cancellation under the Line Item Veto Act. ·Significantly, the 
draft brief does not argue that the reduced contributions satisfy the definition of "budget 
authority" contained in 2 U.S.C. 622(2)(A)(i) -- a provision that expressly applies to the Line 
Item Veto Act. The draft brief does contend, however, as an alternative theory, that because 
certain outlays that would result from the open seascin provision do fall within the Section 
622 defmition, the cancellation may be upheld on th~t basis if the court concludes that the 
Section 622 definition of "budget authority" is controlling. 

I 

Reasons Not To Defend the CSRS/FERS Cancellation 
i 

The theory of defense reflected in the draft brief is extremely weak, even as a 
statutory matter. What is more, the defense rests uJ>on an expansive interpretation of 
presidential power under the Line Item Veto Act th~t is inconsistent with the arguments we 
have made in favor of the Act's constitutionality. At this critical stage, establishing the 
constitutionality of the President's cancellation authbrity·under the Line Item Veto Act is 
simply too important a goal to jeopardize with a dubious and immoderate assertion of 
statutory authority. 1 

' 
i 

· 1. Cancellation of the CSRS/FERS piovision eaqnot credibly be an~logized to 
any power the President has histoqcally exercised. 

I 

OpJxJnents of the Line Item Veto Act have 6ontended, inter ali&, that it results in an 
unconstitutional delegation by Congress to the Presl.dent of legislative power because the 
President's cancellation authority is broad and standardless. Our brief in Raines v. ~ 
responded to that constitutional attack by arguing that the President•s authority under the Act 
(at least as applied to spending items) is closely an~ogous to the discretion Executive Branch 
officials have historically possessed with respect to the decision whether or not to spend 
appropriated sums. Indeed, our brief essentially ~uat.ed the cancellation of "discretionary 

; 

1 Such estimates might ultimately trigger a "sequestration" under the BEA if discretionary spending 
caps for the fiscal year are exceeded. . 

2 The Congressional Budget Office. does not agree1
with that interpretation of Scoring Rule 3. 

' 
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December 15, i 1997 
! 

MEMORANDUM TO THE ATTORNEY GENEAAL 
. I 

FROM: THE SOLICITOR GENERAL~ 
! 

Re: NTEU Line Item Veto Case 

I understand that the Civil Division and OMB have concluded that a statutory defense 
' in the NTEU line item veto case is at least theoretically possible. For the reasons that 

follow~ however, I urge you and the President not to defend this cancellation --even in the 
district court -- but, instead, to accept a consent judgment. I. firmly believe that attempting 
to justify the NTEU cancellation as a proper exerciSe of the President's authority would 
seriously undermine our ability to defend the Line I~em Veto Act against constitutional 
challenge. ', 

! 
The Theory of Defense 

This case involves the President'seffort, pufsuant to his authority under the Line Item 
Veto. Act, to cancel a provision of law that would h~ve established an "open season" during 
which certain federal employees could have switched their retirement coverage from CSRS to 
FERS. The President's special message stated that he was cancelling a "dollar amount of 
disCretionary budget authority" totalling $854 millio~. That amount represented the 
reduction in employee contributions to the retirement fund that was expected to occur during 
the five-year period following the cancellation if the;option to switch from CSRS to FERS 
became available. The cancellation message itself did not make clear whether the President 
intended to cancel the entire open season provision dr only the reduction in employee 
contributions. We know from O.MB, however, that ithe intent was to prevent the open season 
from going forward. . ! · 

' 
To understand the theory of defense, it is ne<;essary to understand something about 

"scoring rules" OMB uses to carry out its responsibi~ities under a different statute, the 
Budget Enforcement Act (BEA). Under that Act, OMB is required to provide an "estimate 
of the amount of discretionary new budget authority and outlays" contained in an 

! 
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appropriations law. 2 U.S.C. 901(a)(7). 1 OMB's established practice (based pn its \. ~ \ 
interpretation of "Scoring Rule 3") is that a substantive provision of law that i~ inserted into r-! 
an appropriations law to reduce the government's income will be "scored" as ~scretionary /i I 
new budget authority. "2 Consistent with its general; practice, OMB "scored" the· oss of ,-A-<:..:0 
employee contributions that was expected to result from the CSRS/FERS open seas ' -
provision as "discretionary new budget authority.~· ! . 

I 
, . I 

The Civil Division has prepared a draft brief that attempts to defend the cancellation 
at issue on two alternative theories. The draft argu~s, frrst, that because Congress was aware 
of OMB's scoring practices when it enacted the Lin~ Item Veto Act, therefore since OMB 
"scored" the reduced employee contributions as "di~cretionary new budget authority" for 
BEA purposes, the reduced contributions should lik~wise be regarded as "discretionary 
budget authority" subject to cancellation under the Line Item Veto Act. Significantly,· the 
draft brief does not argue that the reduced contributions satisfy the defmition of "budget 
authority" contained in 2 U.S.C. 622(2)(A)(i) --a provision that expressly applies to the Line 
Item Veto Act. The draft brief does contend, however, as an alternative theory, that ~ecause 
certain outlays that would result from the open· seasqn provision do fall within the Section 
622 definition, the cancellation may be upheld on that basis if the court concludes that the 
Section 622 defmition of "budget authority" is controlling. 

I 

Reasons Not To Defend the CSRS/FERS Cancellation 
I 

. I 
The theory of defense reflected in the draft btief is extremely weak, even as a 

statutory matter. What is more, the defense rests u~n an expansive interpretation of 
presidential power under the Line Item Veto Act that is fuconsistent with the arguments we 
have made in favor of the Act's constitutionality. At this critical stage, establishing the 
constitutionality of the President's cancellation authonty under the Line Item Veto Act is 
simply too important a goal to jeopardize with a dubious and immoderate assertion of 
statutory authority. 1 

1. Cancellation of the CSRS/FERS provision cannot credibly be analogized to 
any power. the President has historiC:S.lly exercised. 

I 

Opponents of the Line Item Veto Act have contended, inter alia, that it results in an 
unconstitutional delegation by Congress to the Presi~ent of legislative power because the 
President's cancellation authority is broad and standajdless. Our brief in Raines v. Byrd 
responded to that constitutional attack by arguing tha~ the President's authority under the Act 
(at least as applied to spending items) is closely anal?gous to the discretion Executive Branch 
officials have historically possessed with respect to t~e decision whether or· not to spend 
appropriated sums. Indeed, our brief essentially equ~ted the cancellation of "discretionary 

' 1 Such estimates might ultimately trigger a "sequestration" under the BEA if discretionary sp~nding 
caps for the fiscal year are exceeded. · : · 

2 The Congressional Budget Office does not agree with that interpretation of Scoring Rule 3. 
! .. -· ·-. 
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budget authority" --the category invoked by the President's cancellation messagF in this case ~ \ 
-- with decisions hist~rically made by Presidents (in! the nature of impoundmentS~ not to ; / 
spend money appropnated to an agency. : . '\ . ,~--o)/ 

. Th~t analogy will be wholly undercut if we donstrue the Act (and particular!~ 
provision for cancelling "discretionary budget authority") as permitting the President to 
invalidate an entire substantive provision of law simply by identifying some form of "budget 
authority" contained in or affected by the provision. i The. reduction in "employee 
contributions to the retirement fund is only one of afnumber of substantive provisions of law 
that are triggered by the ·special open season Congress enacted, and it is only one of many 
financial consequences that follow from an employeth' s decision to switch from CSRS to 
FERS. The authority to cancel the open season provision therefore cannot plausibly be 
compared to any power the President has traditionally exercised to decline to spend the full 
amount of funds that Congress has appropriated to i particular agency, or for a particular 
purpose, for a fiscal year. Rather, our defense of the cancellation will (necessarily) blur the 
line between the refusal to spend appropriated funds! and the invalidation of substantive 
provisions of law. 3 i 

' I 
2. Defending the CSRS/FERS cancellation will jeopardize our alliance with 

Congress in the constitutional defe~e. 
' 

In defending the Line Item Veto Act against the claim that the Act violates separation 
of powers principles by authorizing the President to :"repeal" Acts of Congress, it will be 
very important to have the full support of the Senat~ and House as amici curiae, arguing that 
Congress does not regard the Act as an infringement on its constitutional prerogatives. If we 
defend the cancellation on the theory described abov'e, the Senate Legal Counsel is expected 
to flle an amicus brief arguing that the cancellation was improper. (Such an argument would 
be consistent with the Congressional Budget Office's longstanding view that reductions in 
governmental income resulting from provisions con~ned in appropriations laws should not 
be scored as "discretionary new budget authority.") ~Such a filing would impair the image of 
interbranch unity we need to project, and might lead the Supreme Court to conclude that if 
the Act is sustained, the judiciary will be required ((n the course of ruling on challenges to 
individual cancellations) to resolve disputes between: the political branches concerning arcane 
budgetary matters. 

' ,, 
3 Cancellation of limited tax benefits is also concededly different from the authority that the President 

has historically possessed to decline to spend appropriated:ftmds. The President's authority to cancel tax 
provisions, however, is subject to limitations of its own __ :most obviously, the requirement that no more· 
than 100 taxpayers be affected. The President's power tolcancellimited tax benefits, moreover, is clear 
on the face of the Line Item Veto Act, while the coh.~ention that the President may cancel entire 
provisions of law based. on relatively modest budget irrtpacts has no apparent textual basis (and no 
apparent stopping point). Finally, invalidation of the President's authority to cancel limited tax benefits 
would (assuming that authority to be severable) leave th~ core of the Line Item ·veto Act intact. The 
provisions governing discretionary budget authority, by contrast, have always been regarded as the most 
important and most defensible feature of the Act. I . 

' 
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Defending the CSRS/FERS cancellation is inconsistent with out prior 3. 
representations that the President will exercise his authority narrowly and 
with care and circumspection. 

The President has tried, in a variety of wa~s, to convey the message that he regan~~ 
the cancellation authority under the Line Item Vetq Act as an especially important 
presidential prerogative, to be exercised with particular care and circumspection. It is quite 
important that we do all we cin to persuade the Court that the Act is in fact being 
administered on that basis. The Supreme Court's pecisions during the last Term suggest a 
particular aversion to anything that smacks of "symbolic legislation," and we should make 
every effort to prevent the Court from regarding t&e Line Item Veto Act in that light. 

! 
To defend the CSRS/FERS cancellation -'" ~veri in the district court -- would 

significantly undermine that effort. The draft brief does not contend that the reduction in 
employee contributions that the President's special;message identified as the cancelled item 
falls within the definition of "budget authority" contained in 2 U.S. C. 622(2)(A)(i). Instead, 
the draft brief argues (in essence) that established pMB scoring practices can be used to 
replace rather than to elucidate the statutory definition. OMB sincerely regards the various 
scoring rules (and its own construction of them) a~ substantial constraints on its own 
discretion. The contention that the President's ~cellation authority extends beyond items 
covered by the statutory definition, however, is lii(ely to strike the Supreme Court as an 
extraordinary assertion of executive power. 1 

i 
Similarly, to defend the cancellation on thejaltemative theory that the "open season" 

provision of the Treasury Appropriations Act triggers certain provisions of other laws that 
might fit the definition of "budget authority" in 2 U.S. C. 622(2) would require us to offer a 
rationale that is not set forth in the President's ~cellation message -- suggesting that the 
President may rely on statutory provisions and fin~cial consequences that are far afield from 
the appropriations provision that he purported to cy.ncel. That altemati ve would undermine 
another important point we made in Raines v. Byra in defense of the Act: that the President 
is subject to important procedural limitations on th'e exercise of his cancellation authority by 
the requirements that he (a) make specific de~el1llihations and (b) include particular 
information about the cancellation in his cancellati~m message, both of which are lacking here 
with respect to the suggested alternative rationale. i 

i 

. At worst, a defense of the cancellation along the lines set forth in the draft brief may 
suggest to the Court that the President's authority ~is being exercised cavalierly or carelessly. 
Even if the Court does not regard our position as ~holly unreasonable, however, it will 
surely conclude that the President is intent on construing· his own cancellation authority under. 
the Line Item Veto Act in the broadest possible manner. That perception cannot help but 
lessen the Court's willingness to sustain the Act against constitutional challenge. 

I 
I 

I 
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IN THF. SUPR.~ME COURT OF\TIIn: UNITED STATES 
I 

OCTOBBR TERM, 19~6 
I 

I 
No. 96·1671 

I 

FR..~LIN D. l1AINES, ET~ AL. 1 APPELLA.N'l':.i 

' V'. i 

ROBERT C. :smo·, ET AL. 
I 

i 
ON APPEAL FROM THE u~ITED STATES DIS~RICT COURT 

FOR THE DISTRICT OF COLUMBIA 

I 
I 

I 
REPLY BRIEF FOR THE APP2LL~S 

I 
I. 
I 

A. ~ppellees lack standing to bring their suit. 
I 
l 

l. Contrary to appellees' sugg;estion {see Appellee Br. ~ 1) • 
. . 

we do not contend that an individual's status as a MemhP.r of 
I 

Congress imposes special limitations pn his entitlement tn jlldicial 
1 

relie£. 1 A Member who establishes \a cognizable pers::nnril. (e.g., 
i 
i 

l. Nor is there any basis fo:r
1 

appellees; assertions {see 
Appellee Br. 18, 31-32) that persons other tha~ MP-mbers of Congreso 
woula nave standing to sue in analog9us circumstances. In Bender 
v. Williamsport Area Sch. Dist ... 4:75 U.!=l. 15'34, 543-545 &. n.6 
(1986}; this Court held that an individual school board member 
lacked standing to appeal from a distric;t: ~O'ltrt judgment entered 
against the board. Despite the facti that the district court had 
declared a decision of the board to be unc:onstitutional, see J:.g. at 
537-539, the Court concluded that. the individual member 11 ha[d] no 
personal stake in the outcome of thP.j1i.tioation, 11 is;!. at 543 ·544. 
Bender cannot be reconciled with appellees' contention (Appellee 
Br. 18) that "members of any other nd:mptttion" \flould have standing 
to challenge "a statute [that] unconstitutionally altered the legal. 
consequences of a core occupat 'i nnal iactivity." To the contrary, 
Bender makes clear that an individJ.al \'Those 11 core occupational 

! {continued. , . J 
' 
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pecuniary) interA~t. in the resolution of a legal issu~ has 
' 

to sue, even i:f the opposing party i3i another gove:.c:unt~;ntal 
I 

or entity. 
I 

See Gov' t Br .. 2;! n. !I.l; M.oore v, .!:!U~.,:;;SL:_._l!s:.;!Y.!:i!.SL~!:£--

1 

Repres~nt.rltives, 733 F.:ld 946, !'JCO n.2 {D.C. Cir. 1984) (Scalia, 
I 

I 
J., concurring in recult) ( ••There is: nu problem in ent.ertaining a 

f 

s.uit by a. cong:recoma.n against tht:~j Executive !::!ranch tor a tax 
. I . 

refundr OX' 
I . 

by o. congressman ago.lu::;t;t.he Speak:er ot the Bouse for 

breach of a commerciea.l cont:t..eH.:L.") ~; cert. denied., 469 U.S. 1l06 

(1985) • Cf. United States v. Will, 449 U.S. 200 {1980} (Court 
I 

adjudioo.tcd, on the me:.c:lL:.~, suit filed by Article III j.udges 
I 

oho.llcnging .statutory p.t·ovisions thati affected their compensation) . 
I 

we sis <;onte.wl, however ..,. - and this· Court's cases make clear --
I 

that se:pa:t:atluu-of-powers principleslare directly relevant to the 
I 
I 

question wht:~L.ber the harms alleged by appellees may be regarded as 
' I 

I 

legally L:l'.>gnizable injuries. In Lujlan v. Defenders of Wildlife, 
j 

504 u.s. 555, !:l'/b (1992), the c;ourt squarely rejected the 
I 

propos1tion that "the public interest in proper administration of 

'Che laws "' w * · can be converted into an individual right by a 
I 
I 

statute that denominates it as such.j' The Court explained: 

To permit Congress to convert \the undifferentiated public 
interest in executive officers' I compliance with r-.hA law into 
an "individual right" vindicabl~ in the courts is to permit 
Cong:ress to transfer from the iPresident t:n th.e eourts the 
Cnief Executive's most important !constitutional duty, to "take 
Care that. the Laws be faithfully ex~r:nh::~d, 11 Art. II, § 3. 

I 
I 

~{ ... continued) I 
activity" is participation in a colle~t". i vP. decision-making prooeaa 
typically lacks a judicially cognizable interest in vindicating the 
decision of the body as a whole. ! · 

i 
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t.hP. role of the ccurtc beyond thei~ proper B.tJh~.n:; it would vest 
. I 

Concrrese with a subctantio.l inetitutional . .z::ul~ in the execution ot 
I 

' 
I ' the laws, in violo.tion of fun.oaiLu:mL<il separat~on-of-powers 
I 

I 

principles. Sec, ~~ Bowsher v. sknar, 478 U.S. '/l4, 733 (1986) 

("once Congress makes ite choh.:~ ~n enacting legislation, its 
\ 

participation ende"); Gov't B.z:.. 25-26. 
I 
I 
I 

2. Appellees do noL <.:hallertge the foregoing principles 
\ 

directly. They deny Ll.td-1.. they arel, "merely attempting to force 
I 

executive eompliall~Jtl w.ith leglsla.tio:rl. that they voted for (in which 

all citizens J:l.r::~sumably have an intlerest) 1 
11 claiming instead to 

i 
have ~·all~y~d spec1f1c injuries to tJ1.emselves in the exercise of a 

I 

powe.L 1..11at is positively identiiied by Article I of the 

Cow:!Lltution: the power to vote I on the final passage of 
\ 
I 

2 Section 3 {a} (1) of the Lirie Item · Veto Act expressly 
~;tu,thorh:es suits by Members of \ Congress challenging the 
constitutionality of any provision of the· Act. J.S. App. 56~ (2 
u.s.c. 692 {a) (1)). Contrary to appell;ees 1 contention {see Appellee 
Er. 3:2), Section 3 (a) (1) does not reflect an affirmative· 
congressiona.i determination that ind~vidual Members have Article 
III st·anding to challenge the Act. I Rather, that. prr.,.v:lsion is 
properly understood as eliminating pr~dential barriers to Members' 
suits. In Eennett v. Spear, No. 95"-81;3 (Mar. 19, 1 '197), this Court 
consiciered a statutory provision authorizing "any person" to bring 
suit to enforce the Endangered Species Act. S~A Rlip op. 5-11. In 
considering whether the plaintiffs injthat case had standing under 
Article III (see i1. at ll-15), the Court did nnr. crive weight to 
any supposed congressional determination that all persons would 
have standing to sue. The Court instead co:nRt:rued the citizen-Emit 
provision to expand stand.ing to the full extent permitted by 
Article III. See id. at 10. 1 

' I 
I 
t. -·· .,-.,. 

.. oG;:~m~YPHOTkoPv .l 
,::;!',~~" ___ :...:~·: .. _: __ ;_ . I: ~- -~--
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. \\ ' r-1 
The Ll.ne Item Veto A<.:L, C5 1 

\ ,.,... ,.,..,u . ..t!' legislation. '1 Appt"l1 1 ~8 Br. 3l, 

however, plac~~ no constraints on the 
l 

other MembP.r of Congress) to vote dn 
i 

:right of appelleeu::i '{~ 

proposed legl~l~Lion. Nor · 

does thA Act affect the manner in which votes a~~ <.:ounted. Despite 
I 
I 

theh· Afforts to gainsay the fact,\ appelleel:i' :suit is 1n every 
I 

mP.<=.~rd ncrful respect a.n Cl.tta.ck on ~he tlld.U.m:~r in which future . 
I 

~.ppropriations la:wc will be implemen~~u g,fteu: t.hey are enacted. 
' 

That would be true, we emphct~lze, even if (as appellees 
I 

contend) a. c<J.nccllation undeJ.- th~;~ Ac~ constituted an impermissible 
I 

partial 11 rcpcal" of an app:t:op.t:l<;:l.tionsllaw. lf a cancellation under 

the hct were properly so chc~.L~cterized, the Pres1d.ent's refusal to 
I 

spend the appropriated .Cunds would violate his obligation to 
I 
' 

execute the law in d.t.:<.:urdance With i!ts terms. The same would be 
I 

true, howeve1.·, lr the President retu1ed to spend a particular sum 

bo.sed on thto mistaken belief that the ~nderlying appropriations law 

~•as pt:unt.l.ssive rather. than mandator'}-;". See Train v. City of New 
l 
I 

York., 420 u.s. 35 (l~'/5); Gov' t Br. !5-7. In either circumstance, 
. I 

i 

the P..t·esident' S unlawful tailure to jspend the appropriated funds 
I 

would be subject to challenge by ~ plaintiff whose pecuniary 
1 

int.erests were adversely affected ;(see Gov' t Br. l9-20) ; but 

neither form of Executive Branch\ illegality would threaten 

appellees' right to -vote or otherwise ·impair their ability to 
1 

discharge their legislative duties. I 
' l 

Appellees assert that the Line) Item Veto Act "changes the 

legal . effect of Members' votes on ~pending and tax bills 11 and 
I 

naeprives them of their right, as in~ividual Members, to vote on 
' I 
I 
i 
I 

',A.;:-----:--,.-,:---_,.. \ .. - --\ 

&.T~ I [ 

0~!0~ LffiRARY P~OT?COPY'") 
{:::._> . ' .~" . ,/--· • 1- ' 
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s I ~~ /;;~' I I t_pO . ~1--~\ 
every bill in the exact final form irl which 

law. " Appellee Br. 24 (emphasis aJded) . 

it becomes operative as ~\ 
:! r- I 

I 

·-I 

The precise rri'eaning of OJ' 
. \ -4.::0 

the italicized language is left uncllear. Appellees plainl do not ~~ 

contend, however, that cancellation under th:e ·Act causes 
' 

appropriations laws to be enacted ip any form other than that in 
I 

which they were voted on by conq~ess. To the contrary, th~y 

l 

acknowledge that 11 the whole approprl.ation, tax, or spending hill 
i 

becomes law the instant the l?residen~ signs it. 11 Appflll1 1 ~A Br. 39. 
! 

In stating that the appropriations bill 11 becom~R np1=m~tive a.s law" 
\ 

in some form other than that in whibh it Wtl!lt-l vnte-d on, ·appellees 

can only mean that the President~s clnC":~.=a11;:;~ti.on de'y;lrives the bill, 
I 

after its enactment, of its intAn:ci~?.d operative effect. That 
I 

contention (whatever its m~=;ri tsl ha.s nothing · to do with the 
I 
I . 

lawmaking process; it i8 simply a challenge to the (o.nticipated) 
I 
I 

execution of (hypnthe-tica.l) enacted ilawe. 3 

I 
3. AppA1 1 AAf.l als.o contend that jthe Line item Veto Act injures 

i 
them even in ~dvance of any actual cancellation. They assert that 

I 

the A~t: 11 unccnstitutionally 

P.n~blincr him to· utilize the 

' I ·J.ncreao'eo 
j 
I thrco.t of 
I 

the Preeident' s powe:r" Ly 

cancellation "to larluence 

Members' votes on all m;:~.ttcrs before~ Consl.·ess." A!:JE:J~llee Br. 24. 

! 
i 

I 4 If appellees' ·arguments were acce~pl..ed, an:i contention that 
the President's conduct violates: statutory requirements or 
prohi.bitiono could be recast a:s a clc:i.J.m that a Member's voce had. 
been nullified or its legal effect altered, or that the statute in· 
question ho.d "become operative as ldw" in some·manner other than 
that in which it was voted on. If separation-of-powers principles 
bar Congress from defining nont;uut£..>li.ance with federal law as an 
injury to itself or its Members, that I bar cannot be circumvented by 
recho.racterizing such 11oncumplianc~ as ·an impairment of the 
Members' right to vote. 1 
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ls 11/-o 1-.A\ ·u ~ ~\ ' f , , y I 
The Act, hnwP.ve:r., pl<O!.ces no legal eonctro.ints on Congt·es~' s ab.Ll.J.Ly 1 t 

. II . ~' !: ! 
to reo:clnire the President to elpend O.J?,propriated ful"lds on··.l::l!JI;H.:ified ~.!!}' 

I '.0 
p::rnjP.C'!ts, since Congress retaino the:power to provide Llio.L 

I 

F:hF11.l not apply to a particular abpropriations lc~.w, or to any 

individual item contained therein. 
I 

See Gov' l. B.t·. 30-:n. 
i 

P.ppellees 

(and other individual Members) may a.LI..~mpt t.o persuade their 
I 

colleaguec to vote to exempt parll+ular appropriations laws, or 
. I 

individual budgetary ite:na, f:t.-orn Lhf;;! I ~ancellation authority vested 
I 

in the President by the Line IL~m V~to Act. 1 

I 
In combination with an d.t.:l.;ual i appropriations law, the Line 

I 

Item Veto Act will hav~ .t·eal and immediate legal consequences. 
) 

Taken in isolatluu, however, tbe \Act has !lQ operative legal 
l 

effect. !'I Th~ At.:t does not require oir p:rohibi t the expenditure of 
I . 

any fede:C:r::~.l funds; it does not authorize or forbid any action by 

l '"d . . .B I h ff. . 1 s d. l t:J.eP:t.tH:I.L entorotner~xecut~ve ranc o J.CJ.a s. tan l.nga one 1 
I 
I 

the A(,.!l. is ak:in to a non-oinding! resolution or statement of 
! . 

t.:ongressional policy that future a~propriations laws should be 

I 
4 The district court stated that 11 just because Congress .aaL..a 

whole can suspend or repeal the Actl or pass a disapproval bill, 
does not mean that an individual Member's injury is illusory. ~. 
Member cannot procure any such relief on his own." J.S. App. lSa. 
An individual Member's achievement ofj any legislative goal, hnwe.ver 
-- including the appropriation of public funds for purposes that 
the Member regards as desirable - + requires the suppnr.t o£ a 
majority of his colleagues. Appel]ees' inability to effectuate 
legislative policy unilaterally is n1either the rP.s:m1 t of the Line 
Item Veto Act nor a judicially cognizable injury. 

I 
!) 'I'he Line Item Veto Act is Similar, in this respect, to 

various federal statutory provisions whos~ Rnl e. function is to 
regulate the construction or implementation of other federal laws. 
See, ~' l u.s.c. l-6 (Dictionary Aet); 1 n . .c;.c. 108, l.09 (ef£eet 
of statutory repeals); s 0 .S.C. 302;(b) {powers vested by law in 
agency head may be deleqated to subordinat~ nfficials). 

~ ' 

I 
I 

:A'~~-c~ - ·· · ·· · . i. · .. \ 

CJ~·LJNTON LiBRARY PHO~OCOPY ·1 
~- .. ~--~· .. ~. ::.::.: ~-:_ ,: . .;..,: 

J 
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permissive rather than mandatory. ~ny r.hancre in the 
I 

process l;>etween Congress and the. PrP.Flii dent will 

@0091024 

I . 
legal force of the Line It~m V8to Act, out from the (actual or . I . . 
anticipated) unwillingn.P.~FI. of oth~r .:Members of Congret:c to exempt 

! 
vartioular app:rt">pri Mit :i.ons laws fro~. the .. l'..ct I 0 covc:roge. That 

prospect i!l: immffieient to establiJh injury in foct. Cf. Skags;m 
I 

v. Carle, Nn. 9S-532~ (D.C. Cir. A,.;r. 22, · l.!Hi7), slip ·op. **_,..,,,. 
. ~ . 

(MemhATFI of. Congreslil lackG!id stand~ng to challenge House Rule 
I 

requ'i rincr thre~-fifths vote· for p;:J.d:;;~a.ge of any federal tax LctLt: 
! 
I 

incTP.ase, since a simple majority of the House of Rep~e~~nL~cives 
I 

could amend or repeal the Rule, i or suepend its (,}.1.-'t:L·ation with 
! 
' 

respect: to a particular tax increaeeh. ~ 
I 
I 

hppellcc3' claim th~t the Act ~uj u.r;:es them by increaeing the 

Pret:idci;lt' s power during negotiat.Lluxt~ is flawed in ot.her respects 
. I 

a.o well. As we explain in ou:t: U!:Jt:uirig brief (see Gov't. J:3r. 22-25) 1 

. . I . 
Mcml::>crs of Congress exerclt::H=~ their powers on :beh.alf ot their 

. . I 
con:!ltituents and of the !:Ju}..Jlic generally 1 ana they have no personal 

I 
I 

intf!lrest in tht:: t:l.llocation of power between the Legislative and 

.; I.u pointing out that the Line !Item Veto Act 1 a provisions may 
be rendered inapplicable to any 1 appropriations law or item 
(.:Untained therein, we do not intend to trivialize the Act's 
significance. Having chosen (afte:r extensive deliberation and 
debate) to enact the Line Item Vet9 Act 1 Congress is unlikely to 
adopt a routine practice of exempting individual appropriations· 
laws from the Act's coverage. The f~ct remains, however, that the 
Act by itself confers no powers, and:plaoes nQ restrictions. on any 
government actor. The practical effect of the Act depends entirely 
on Congress's continued adherence td the view that broad Executive 
Branch discretion over budgetary matters represents wise national 
policy. · I 

I 

t 
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Executive Branches. 7 Appellees are ~oorly positioned to r~present g) 

I 
\ ,_ !! 
' : 

the interests of the Legislative Br~nch,, since they challe-nge the -ocf/ 
I . "\.. .-o~-o/ 

constitutionality of an Act of Congress that·has been defend~ 
! 
I 

the district court and this Court~ by the Senat.e and House of 

Representatives as am~c1 curiae. And it is implausible to suppose 
. I • . 

that the threBt of cancellation 1 could ~nflict a iudic~ally 
! 

cognizable injury upon appellees ifj {as we demonstrate above, see 

pages **-**, supra) an actual cancellation would not. 
. . I 

Finally, the diminution of inftuence that appellees claim to 

suffer is not traceable to the defendants in this case. As we 
I 

. I 

explain above, it is within Congress's power to exempt any 
I 

appropriations law f::r:;om the Act's p~ovisions, and th1ll=: t.n p-r:-e·w:.•nt 
i 

the Act from h.aving any operative! 1 P.gi=.l1. AffP.c.t. Whatever the 
i practical likelihood of that OC'!c'!llrrAnce, appellees have made no 

I 
I 

' Appellees' contrary ;~Jrg11ment !is premised almost exclusively 
(see Appellee Br. 27 .... :28} on this Court's decision in Coleman v. 
Miller, 307 n.H. 413 (1939}. As wk explain in our opening brie·£ 
(see Gov't Br. 28-29 n.l5), Coleman is distinguishable from the 
in~=:t.i"lnt. case in three significant :z;-espects. Firot, Coleman 
involved state legislators suing !in · state court; this Court's 
~YI?.,...C.:i.se of jurisdiction over the base wac prcmiocd on the fact 
that the plaintiffs' asserted inte1est had been "treated by the 
st~te court as a basis for entertaining ~nd deciding the federal 
questions." J:.s!. at 446. Indeed, the majority did not dispute the 
conclusion of four Just.icec that the plaintiffs n [c] le.cu:ly * • * 
would have no standing had [they] biought suit in a federal court. 11 

Id. at 465 (opinion of Frankfurter, iJ.) . Seccnd, the Court did n.ol. 
hold that any individual member o~ the Kansas legislature would 
have had otand.ing, · but stated only that "at .least Lht::l L.wt!nty 
senators whose votes, if their contention were sustained, would 
have been auffieient to defee.t bhe reeolutioJ:1 LcLLl.Cying che. 
proposed constitutional . amendment, have an interest in the 
oontroveroy. 11 J.5!. a.t 44G. l?inallzf, Coleman invol·1red . .:u1 a.t;H:!t!rted · 
impropriety in the process by which votes were counted within the 
state legiolo.turc, :ra.ther than a de;fect il.'l the admiJ.J.lcLL·a.L.l.uu of a 
duly enacted law. I 

I 

I 

cE;~~~~v PH1coP~ . 
,:-;./ . -~>- . . ~. .~:-~. 1- . ' 
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effort to explain how the named defendants -- the Directo~ of the 
I t • 

Office of Management and Budget, and! the Secretary of the ~reasury --o~./ 
. I ""- . t '0-<\ / . 

-- could be held responsible for Congress's decision not to uth--i"i!.a-.:,..:/ . 
I 

that authority. Because Article Ill !"requires that a federal court. 
I 
I 

act only to redress injury that fairly can be traced t-.n t.he 

challenged action of the defendant.! and not injury t:hi'.it. results 

from the independent action of somk third party nnr. before the 
I 

court, 11 Simon v. Eastern Kentucky Welfare Rights O'r"g., 4.?.6 u.s. 26, 
I . 

41-42 (1976) , appellees' allegation b£ dimini~hA~ i.nfluence within 
l 

the legislative process . would be j)n~wFficient to establish the 

existence of a case or controvP.rF=~y e'\fen if such a lose of influence 

could be said to constitnt.A injury ~n fact. 
. I . 

B. Appellees' C"!('mAt:i.t:utir.:mal challenge to the Line Item Veto 
I 

Act is without meri~. I 
I 
I . 

l. In our· npP.n i.ng brief, we surveyed the history of federal 
I 

I 

appropriat:inn!=; laws from 1789 to the present. For appellees, 
i 
I 

howP.VAr, the history of Executive :Sranch spending discretion Lt:!~lus 
! ' 
' 

nnr. in 1789 bu.t in 197-1,. with the !enactment of the Im.f?I..U.tndrnent 

Control Act. CICA). See Appellee Dr. ii-6. Appelleet::~' ;;tpparent v1ew 
I 

is that the provie:iono of the ICA teflect o.ml tmlbody the limits 
. I 

that the Constitution places on: Exe~u~lve · Branch spending 
I 

disc,etion. The Line Item Veto Act ·llu this. acc~unt, represents a 

fall from conatitu.tional grace Lt:!{,:iilU~e .. {and to the extent that) it 
! 

depo.rta from the limitation.~ u£ the !rCA. See, ~~ Appellee Br. 

1, 4l.. 
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Appellees' fnc:u,:: nn the- ICA ai'al a. constitutional bQ.:s6line is ;/ 
i . '\~cb' 

profoundly A hi Rr.or.ical. As we expl
1
ain in our opening brie · the ; -o~~/' 
I . 

legl$1ll a~t.ive practice of giving the Pr:eoidont substantial discretion 
'i 

nvAr the expenditure of appropriated funda has a two-hundred ye~~· 
! 
1. 

pPdioree. See Gov't Br. 2-61 ceo a~so Oenate/House Amicus B~·. 5-
i 

12 _ On those occasions when Congrea~ has aeted to tighten t.:u.utrols 

on Executive Branch diccrotion, t~el control~ have Ly~l~~lly been 

aimed at preventing overspending, not 'W.ldeL: ~~c:w!.l.Lug. See I ~. 
I 

Act of July :'1.:! 1 1870, ch. 2G1, § 7, 116 

Aot) (codified as am~nded at 31 u.s.lc. 
SL~L. 251 (Anti-Deficiency 

1341) . 9 
. i 

When seen in its px-opex hli;;Lr.n;.·idal context, the Line. Item Veto 
I 

Aot ia noteworthy less foL· l.he discl:jet1on it grants the l?resident 
I 

than for the limits iL imposes on t.~at discretion. The Act gives 
I 

the President less t.:tJnl.rol over feder~l spending than, for example 1 

I 
the First Cuu~.c·ess conferred when it! used .Lump-sum appropriations 

I . 
to fu.ml L:lle general operations ot 1=-he federal government. See 

Guv• L Br. 

J?..c·esident 

spending, 

outlays. 

i 
2-3; Senate/HOUS~ Amicus rsr. 5-6. The ~et gives the 

no authority to revise chrrent levels of entitlement 
I 

which account tor the ~ion's share of all federal 
i 
I 

!C.:A. ~ 1026(8) {2 U.S.C. 69le(S) ); J.S. App •. Sla; see 

• The Constitution itself reflect a concern with .restraini09, 
rather than compelling, expenditures lbv the Executive Branch. 1'hF.~~ 
Appropriations Clause {Art. t, § 9, Cl. 7) prohibits the drawing of 
money from the ·Treasury except 11 in Consequence of Approprint. ~ nns · 
made by Law. 11 See generally OPM v. R'ichmond, 496 U.S. 414 (1.990) . 
The Appropriations Clause was designed in part to ensure that thA 
Executive Branch spends no more that{ Congress appropriates. See 
id. at 427; Reeside v. Walker, 52 U.S!. (ll Wall.) 271,291 (1BS1) . 
. The Constitution contains no·· comparable provision aimed at 
compelling the expenditure of appropriated funds. 
. I 

O~~::RARY PHOtOPY 
... ~J • ~:~: . ~. ,_ __ ;_ {· - ~-
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Act, the President 

11 

With respect tf spendinq 

has only two ! :::hoices: 
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,(;~~ 
. r'~j!GO 0~ 
J. tems co·vei(red by the I; . 

to spend \the full _ .. cfi) 
appropriated amount 

i 
on the specified 

i 

,, l '2>'<l-o/ 
i tern or to use the"'-w~ 

amount to reduce the federal deficit. ICA lH~ 1023 (b), 1 0?.4. (2 
I 
I 

U.S.C. 69lb(b), 69lc); J.S. App. 36a-39a; see Gov't 1=\r. 44. The 
I 
I 

President must consider a number of! statutory ~r~~Ari~ in making 
I 

that choice, ICA §§ 102l(a) (A), \1021 (b), 1 o:n (b) {2 u.s.c. 
I 

I 
69l{a){A), 69l(b), 69la(b)); J.S. App. ::n~-:\4a; hQ must act within 

I 

a limited time, ICA § l021(a) (B) (?.!T.T.s.c. 691(a) {B)); J.s. App. 
I 

33a; and he may not reversP. C"!nn:r.sf"!.' dnce he has made hie decision. 

Because the Act leavP.!==: the 
I 

President with eignifico.ntly less 
I 
' I 

discretion than Cnngr~ss has chosenj to confer in prior spending 
I 

laws, the hist'.nri C"!~l rl!'cord weigh's heavily in favor of its 
. I 

constitutionA1i~y. 

I 
I:t"nni c;;~.lly 1 appellees treat coma of the Act's rest:L-iction.!:::i uu 

I 
! 

!J'rl"lRi d.ential authority as a courcc of; constitutional conct:.c.r1. For 
I 

. example, appellE~ee regard it o.s problematic that the P.c.·~;::::ident must: 
II 

exercise his cancellation o.uthority within 5 day~ (~~~;Appellee Br. 
I 
! 

39 n . .22) and that he mc.y not unilaterally um.lu Q. cancellation (see 

iS,. at 10) . Yet if the President ~~.t·~ free to cancel spendir ... g 
i 

itemo at a.ny time, and/or to r~SL(.l.t"!'."! j cancelled spending, he wouJ.d 
. I 

enjoy far greater "level·ag~ uv~;.r:· the ~awmaking process" (1d. at 30) 
! 

than he enjoys undel· tht:~ Ac;l in its existing form. 

:2. In our openi.u~ · l.J.r:·ief, we eklain that the Act rloes not 

1 
conflict with the lawn1ak.lu!::J procedur~s of tbe .!:'resentment Clause 

I . 
because the Act du~t:J not come int.o play untiJ. after those 

I 
i 
I 
I 

~;:;rc'-:>.. . .. . . 1 . 

C~L~~y:o~r~~y 
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procedures have been satisfied. See Gov't Br. 34-35. \When the F=r 

I \ ,..._ ; 
President is presented with a spending bill, he must ,;'s.ignn or -o~~: 

I ~ .. -.··t)/ "return'' (Art. I, § 7, Cl. 2) the b:i:ll in its entirety. W~...-

signs the bill, the bi11 becomes a ~aw, and t.hP. 11 finP.1y w:roug-ht" 
I 

lawmaking procedures of the Presentm~nt: r.1 ~11Fl8 (TNS v. ch~.dha., 4.G:2 
I 

u.s. 919, 951 (1983)) are complAr.FL 

·Appellees acknowledge th~t: 11 t.h8, whole appropriation, tax:, or 

d . b ·11 b , h · I t th P. · ~ · · spen ~ng 1 ~r:nmP.~ illw r P. 1nstan e re!il~o.ent sl.gns ~t. 11 

~ 
AppE'!llAA 'Rr. ~ ~. That cont:-ession con~irms that the power conferred 

I . 
on the President by the Act c~r~ot be exerciced until ~ftcr the 

i 
lawmaking process is complete. l'.ppelllcco' rcpc~tcd u.ssert.iona (see 

I 
.A.ppellee :Sr. 6, 20, 37, 13, 15) th~t cu.ncellation occurs "in 

I 
conjunction with" Bigning cannot oldsc'ure the fact, critical to 

I 
I 

~nalysis under the Prcocntmcnt Cl1ause, that the Preside11t' s 

cancellation authority a:::-isea only af~er the President has cornJ:)l..i.~<J 
with the requirements of the Clause ~y signiug lht:! Llll .Luto law. 

I 
I 
I 

Appellees nevertheless contend jth~L Lhe Llue Item Veto Act 

"deliberately contravenes the spiLlL~ cuHl purposes of tt"e in toto 

requi::ement of the Pl:esentmenL Cli:!.usej' (Appellee Br. 38) because it 
I 

ie functiona.ll·y .i.mllt!Lluguishable frq>m "a statute authorizing the 

I 
P:t:e::~lueul- Lu veto some items 1n any fur.ure appropriation, spending 1 

oz;· tah bill at. the same time he sig~s the remaindern (id. at 37-· 
I 

That argument is flawed i~ two respects. First and 

' As we explain in our opening brief, when the President 
f:!xercises his cancellation authority 1 [the Act's ".Lockbo:x:" provision 
permanently reduces the amounts of budgetary resources that 
Congress can thereafter appropriate i~n any one :tiscal year without 

I (continued ... ) 
I 
I 

I 
fi-"'. ;;:-:rc:-7":;,..; - . . .. ·- . . . ! ,,\ 

o~~~v::ot~~~J 
I 
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I i( LP ~~ 
foremost, the Presentment Clause prescribes the 11 procedW.re [s], II F.! 

. 

1. . ~ . ,...., ; 

I \. ~ ..... I 

Chadha, 462 U.S. at 951 1 bywhichbi~ls a:re·enacted ~nto law,. The _,~-f>'l 

difference between the Act and appe~lees' hypothetical stat~i.~ 
the difference between a law that hcJors those procedures and a 1~~ 
that does. not. It is no objection ~o a law that conforms to the 

i 

Constitution's procedural requiremenits that the same results could 
. I 

be achieved by a law that does not do so.l0 
I 

Second, the purpose of the in toto requirement is not to 
I 

ensure that the :range of the ! President's discretion in 

administering a law is narrow rathei than broad, _measured against 
I 

I some abstract baseline. To the contrary, some lawmaking practic~~ 
I 

that vest extremely broad discretion in the Presid~rJ.t: fllrP. 
I 

unquestionably consistent with the requirement that the. P:rAt=:i ciP.nt-. 
{ 

9 { ••• continued) 
triggering a seque~t.er 1lTinP.r · thl? Btidcret Enforcement Act of 1990 
(BEA). See Gov't Br. 10 n.6. Under: a statute that permitted the 
President t:n rP-mnv8 spP.ndincr items £rom bill~ before eigning them 
into law, in contrast, the cancelled! items would never become law, 
and t.hP- 'RR~.' s eaps and 11 paygo 11 l;_mits would therefore rcmo.in 
unchanged. Appellees are thus incorrect in stating (Appellee Br. 
~A) that 11 postponement of cancellation until after oigning ha.e no 
real-world consequence whatsoever. 11 

1 With respect to the scope of 
the PrE!!sident' s discretion ·to chobce · botwocn budgetary item~ 
identified by Congress, however, we !agree that the Line Item Veto 
~ct is functionally comparable to the: eta.tute posited by appellees. 

' I 
10 The Court in Cho.dhg., while holding that legislative veto 

provisions are incpnsistent with the lawmaking procedures of the. 
Presentment Clauoc, obGervcd that i" [t) he Constitution p:x:ov lU.tH::I 
Congress with abundant means to oversee and .control its 
administrative creatureo. 1' 462 U. £l 1 at ::>5S n .19. The Court did 
not suggest that the propriety of thqse alternative measures would 
depend upon a ehowing tho.t they woul'd be le=ss efficacious than -­
.i..JL.., functionally distinguishable from _.,. the legislative veto. 

I 

I 
I 

.-,. -.. ~ '·- -~·- ·-.::....,. 

~=:~ :RARY PHO~COPY ·1 
~:.: .· _,;, .. :..... ·I·' L, ,.:;,.:: 
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b ·11 · 'l j h. h :I h · ~ \ sign or return a ~ ~n toto.· Rat er, t .e purpose \I, of t e .l1l. r- :1 

I ~-. .!' I 

~requirement is to ensure that the President's discr~t~_inn will ~co--/ 
I · · ~-.o~ 

be no broader than Congress intends 1 it to be . 12 ~ .. ' · 

. . I 
once that point is understood, the faJ 1 ii!C!Y of appellees/ 

, I . ,. 
argument becomes apparent. An Act oi CnngrP.F;F; cannot eoherently be 

' 
attacked on the ground that it dis::~;Arv~=>:s concrressional intent --

I 

particularly where (as here) CongYP.s1i retains the power to. control 

the Act's application in ~ny pMrtie~l~r in~tanoe. Because the in 

.t.Qt.Q requirement: ~ArvP.8 to enst.tre thJt the President remLJ.ina within 

the bound~ F!Rtablished by Congreed -- rather tho.n to reetrict 
I 

CongrP.AR in its determination of what thooc bounds should be -- a 
i 
i 

Congress itself to exp~~d 
I 
1 

the li'resident'e discretion 

11 Lump-sum appropriations laws, for example 1 are clearly 
consistent with the requirement th~t the President mu~:~t sign u.r: · 
return a bill in its entirety. Alterp.atively, Congress might adopt 
the praotiee of enacting ol.loh line ± te\TL as a eeparatt~ Llll, which 
the President could "sign" or 11 ret}lrn." Such a practice would 
clearly be oonotitutional, yet it would vest Lh~; ?.t·esident W1th 
discretion functionally comparable to that which he possesses under 
the Line Item Veto Act. i 

12 If the President were veeted !.vlLh pC;t.rtial vet.o power 'by t:he 
Constitution, he would indeed h~ve the ·power to "reshape 
legiolo.tion to produce results L.ll.C;t.t would never have passed 
Congress." Appellee Br. 12. The !exercise of that pO'-'Ier woula 
r~sult in laws who::;~e terruc hi;;:l.rl not been approved, and might weJ.l 
have been rejected, by the legislatu~e. As this Court observed in 
Bengzon v. SecreLcu.y y.C Justice, 299 u.::;. 410, 414 ll937), the 
exercise of partial veto power can ;n result in the enactment of a 
general l12w l.u. c:m emasculated form not intended by the Legislature 
and against the will, perhaps, of a \majority of each house. '' 

~e~4u~~ Congress retains t:he ~ower to render the Line Item 
Veto Act inapplicable to any particular appropriations bill, 
however, . Lh~ Act creates no risk ;of a .law whose contents are 
"against the will" of Congress. Rather, Congr.ess' s passage of an 
appl.-opriatiom:S l.>lll that does not alter the "detault rule 11 (see 
Gov 1 t Br. 30-31) established by thei Aet manifests an intent that 
the Prt~l::ilu~.u.t be permitted to spend, or to impound, . each item 
contained therein. See pages **-**,; infra; Govtt Br. 50. 

I 
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cannot possibly be contrary tn t-.hP. 11 8piri t" or 

requirement. 

the requirement that the 

must sign nr r~?.turn a bill in tbto placee no lirii':lto.tions 
I 

on 

Execu.J.ive Branch with dfocrct±on 
I " 

Congr~ss'A pow~r. to vest the I 

~n 

thP- P.'XF!r.11tion of federal laws. R~ther, Congrcco'q authority to 
I 

r.nnfer discretion upon the Executiv~ Branch is limited only by the 
I . 

principle that Congrees may not dclcgo.to .legislative power to othe:t: 
I 
I . 

officials. See Gov't Br. 40 42. Ih our opening brief 1 we shuw~u 
i 

. I 
that the reotrict:i.o:ns that the Act places on Lh~e P.r:t;!::;ident' s 

I 

cancellation o.utho:ritj,. eaaily satiJfy this Cou.t L' ~ au.udelegation 

precedento. See Gov't Dr. 44-46. 1 ::~ I 
I 

Appellees make vil·tually 11.0 e!!lu.r:L. t.o show that. the Act fails 
. I 

I 

to provide "intelligible prillCi,!:JlE:l [::;J I " Mistretta v. Uni t:ed states, 
I . 

400. u.s. 361, 372 (195.9), l..o guide and cabin the J:lresident's 

discretion. In.sLecnl, l..lu::y assert !(see Appellee ~r. 46-49) that 

Congress may ~lvt:! t.he .Execut.1ve Branch discretion over the 

"3 Appellees substantially dveretate the scope of the 
P..c;~::;ident's authority when they ass1ert (Appellee Br. 43-44) that 
the Act "enables ·the President to ~elect * * * the activities ·in 

. which t.he Federal ~.;Tovernment wi.LJ. and will not engage. II As noted 
above, the Act gives the President no authority over current levels 
Of entitlement. Spending, WhiCh account for the·b.Ulk of the federal 
budget. See page **, .a.upra. Moreov~r I Congress can readily place 
any other spending "ott lirnits,n ei,lther formally (by including a 
proviso exempting the spending froml the operation of the Act} or 
informally (by combining the spending in a single "item" with. other. 
spending that the President wishes ito preserve). See H.R. Conf. 
Kep. ~o. 104·491, l04th Cong., 2d Sess. 34 (199b). And because the 
President must determine that any cancellation will "reduce the 
r'ederal bud.get deficit, 11 ICA § 1021 (a} (A) (i) (2 u. S.C. 
691(a) (~) (i)); J.S. App. 33a, the President may not cancel spending 
items or .Limited tax benefits beyond1 the point at which the budget 
is brought to balance. j 

I 
I .. , 

AZi':":.-:?r.,.::"-\ - - · i · \ 

C~~O~ LffiRARY PHOtOCOPYJ 

.::o". \~- . ·. . ------ I· . , . 
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operation of federal laws in only twb situatinn!=l ~ 11 to 1 fill? up the .A\ · 
I r J; :: 

. ~ r 
details' of a legislative scheme" or] "to ;H.i<~Jvt a sta.tutozr progro.m 

. I \ 
to [cbangingJ circumstances." l.d,. at 4c;J. Beco.ause the Act oco not 

fit into either of those categorit:;, appellees assert 

represents an unconstitutional "Jhdir..-ation" (id. at 45} of 
I 

lawmaking power by Congress. 14 

This Court's precedentr.:~ nffer ho support for the conte:ht:i.on 
I 

that Congress may give th~ Exe~utive •aranch diGcretion only to !~11 
I 
' 

statutory gaps or t.n deal with changed circumstances. Tu the I . 
contrary. this Con.rt-. h~s recognized tpat Executive Era~'lch u.C£.i.c4.als 

may permissibly h~ vested with 11polic~o.king ;~:e.sponei:billL.Les" When 
I 

Congress its~1f i.s 11 unable to forge Ia coalition on ~lLher side of 

the quest~nn, and tho~e on eaoh oide ~ecide[J to L~ke their chances 
I 

with thA scheme !'levi sed by the agency. 11 Chev L·un U.S .A. v. Natural. 
! 

Re::!=IC'lllrr.es Defense CounoiL Inc·. I 4G7 iu. s. a3 7 I 86 s { l984) . so l.ong 
i 

111.!=1 Concrress 11 clearly delineate-s the gt:u!;.!ral policy, the public 
I 

agen~y which is to apply it, and the!Luundaries of cnreJ delegated 

authority," Mictrctta, 408 u.s. C:LL:\ 372-373 (internal. quotation. 
I 

marks omitted) , it has disch.:tL·~ed its lawmaking responsibilities 

under 1\.rticle I. Ae the Cuux-t explalined in Bowles v. Willingham, 
I 
i 
I 

1* In a related vein, appelleeslargue (Appellee Br. 45) that 
tho limited duratiuu of the President's cancellation au'thority 
militates against treating the Act a~ a valid grant of authority to 
execute the laws, ~:>l.u.ce the Presicie,nt cannot adjust spending in 
response to changed circumstances. As we explained in our opening 
brief (Gov' t Br. 35-36 n. 22) , prompt action is needed to avoid 
unwarranted disruption of spending programs. In any event, the 
fi:lct that the P:t:esidt;!.u.l..' s cancellation decision must be made within 
five · days after enactment of an \appropriations law, and is 
irrevocable Ll.H~.t·eafter, is a. substantial constraint on the 
President's authority. See pages **i-**,_ supra. 

I 

I 

A~'"c'.~rr~.~;:;,r. ·. · ·- ·l · · 
~L:~:~~o~~~Y 
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321 U.S. 503, 515 (1944), "Congress d9es not abdicate its 
I 

when it describes what job must be d9ne, who must do 

is the scope of his authority. "15 

As we explain above r see note ** supra, the 

l4l 019/024 

cancellation authority under 

the power that he · would 

the Act ~s functionally comparable r.n 

i 1'f possess
1 

Congress adopt.~d t.h~ 
i 

(unquestionably constitutional) prac6ice of· enacting e.:;ch 1 i nP. i tern 
. I 

as a separate bill. The Act places far grP..at.P.r r.onstraints on the 
I 
I 

President's discretion than did the 1umJ:l•Bl.lm appropriations bills 
i 

I 
favored by early Congresses. ~P.~ r.ir.cinnati Soaa Co. v. United 

I 
$_t.ates. 301 U.S. 308, 322 (]q:17) (cbnstitutiona.lity of lump-~urn 

i 

approp:::-iations 11 has never hAAn Ae:r.iou~ly quesi:'.ioned") . In light of 
I 

the availabilitv of 1:11 t.Arn8.t ive rnechdnisms by which the I?rc,lidcnt • i 
could be v~~~Arl with equal or ireater authority over the 

1s In arguing that Executive Branch discretion is 
constitutionally confined to filling gaps and dealing with changed 
r.i r.cumstances, appallees implicitly! contend that Con3'ress m.sy 
confer discretionary authority only when, and to the extent that, 
S\.t.:'h discretion is somehow 11 nooctJ30.ry'i to achieve Cons~ess' s ~ui;:tll;:l. 
This Court has squarely held, how~,ver, that n Congress is not 
confinad to that method of,oxecuting ~ts policy .which lnvulves the 
least possible delegation of discretion to administrative 
office:re. 11 Y::J.ku:; v. United States, ~21 U.S. 4.14 1 425-42S (1944). 
And the Court has sustained grants :of authority that cannot be 
jue:tificd by c:;.ny notion of legislal.Jlv~ u~cessity. In Loving v. 
United States, llG s. Ct. 1737 {1996}1 for example, the Court held 
that the nondelegation doctrine dut!d not preclude congress from 
giving the President the authority! to select the aggravating 
factor2 to be used in capital senL~nc.:lng under t:he uniform <.:ode at 
Military Justice. See i.Q. at 1743-lj748. Selecting 11 the factors 
thilt wtlrrant the death penalty" (..u!. ~t 1742) is hardly a task that 
requires the Executive Branch's "iexpertise · and flexibility" 
(Appellee Br. 46) . To tht: (.:Uutrary, t:hat very t:ask ·has .been 
performed by Congress itself. See 18. U.S.C. 3592 (b)- (d) (setting 
aggravating ci:t:curnsLd,lll..:~l:i for capiital sentencing in federal 
homicide, espionage, t:r:eason, and drug cases) . 

I 
I 

o~ rn;;:~YPHoTL~v 
.,:;;::. ~- ----.. . r .--
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expenditure cf federal funds, the Lirie Item Veto Act cannS't be said 1':A\ . I ,f :P \ 
to effect an impermissible shift in1 the balance of pow;er bettveen :; 

I. \ ·- I 

. \. jll ~-- ,.\1~ I the Legislative and Executive Branches. 16 
• ''l~~c~ 

ll · · 1 t I t. · • h t th P ":' . ~ . 4. Appe ees' pr~nc1pa con e~ 1on 1s t a e res~ 
i 

exercise of ·cancellation authority i under the Act . constitutes a 

statutory 11 repeal'' that must i tseif · conform to the lal'.'making 

requirements of ~rticle I. As we dxplain in our opening brief, 
I 

however, Congress has frequently v~sted the President with t.ht=! 

authority to suspend. limit, or othe!nlise modify the np~ri1t.inn of 
. I . 

. I 
federal laws. See Gov't B:r. 46-49. :As long a~ ~nngrP.RR p:r.ovides 

intelligible standards for the exe~cisl"! C".:f r.h?~t r:mthority, the 
- I 

I 

President is not exercising the · A~t: i l:1 A . T power of statutory 
l 
' repeal, but rather his Article IT pnwf.r to "faithfully execute" the 
I 
I 

laws. See, .e......a...._, Int'.P.'t"mrmnr.,;::dn Rate Cases, 234 u.s. 4.76 {~5111.) 1 

. I 
Field V. Cla'rk, 14~ U.S. 649 (1892) . 1 

\ 
ThP-rA iA, i'l')_ particular, no ba'sis for appellees' ;;tcocrtion 

I 
(11.ppp.llee Br. SO) that the Line Item 1Veto permitc the :President to 

! 

-----.--.- . 1 
16 Appellees suggest (1\ppellc.c. Br. 42) that the Line Item Veto 

Act is constitutionally indistingui~hable from a law siving the 
President plenary power to strike ":unnecessary" provisions !L·um 
civil rights laws or other federal :legislation. The government 
argued in the diotrict court, and we c;:ontinue to l:Jeliev·e, Lha.L ~u.ch 
a law would raise no Presentment Clause concerns. . Rather 1 the 
relevant quection would be whether t~e law provided "lu.Lt;!lllgible 
principles•• to guide and cabin the President's discretion. Because 
the. Line Item Veto Aet imposes suBatantial COL:tJ::iLL·etlnL~ on the 
President's power, and because the ~ct operates in an area where. 
the Prcoidcnt h<:~.s historically been I. accorded .f:J.:t.L Llt.:ul~.r.:·ly broad 
authority1 its constitutionality canlreadily be sustained without 
giving Congress earte blanche .to let ~he P:t:t::~~ldtluL .r.:·oi:l.m through the 
United States Code, discarding whativer provisions strike him as 
unnecessary. 
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"undo part of what Congress has just done, 11 or to 11 dec~?[el that a :::\ 
I! . >, 

part of a law that he has just signed shall not be exe~uted." As .::.: 
I \ r$'/ 

We e~lain above (see pages .**-** 1 supra) and in OUr ope~~"••~,:~.:f~~;/ 
(see Gov1t. Br. 30-31}, Congress reJains the power to deterrn1ne, 

with respect to each appropriations ~ill, whether and to extent the 

provisions of the Line Item Veto Act will apply. Read against the . . 

backdrop of the Line Item Veto Act an appropriations bill that 

does not otherwise specify the scope\of the President's discretion 

must be understood to authorize him either to spend, or to cancel, 
. . I 

each item covered by the Act. See Gov't Br. 50. 
' 
I 

'l'hus, an "A-B-C bill" (Appelle1e Br. 25) will be construed, 
I 

absent express contrary languaqe, t~ mean that 11 the President may 
I 

either spend, or cancel, each of t;he items A, B, and c." ThE': 
i 
I 

. President's cancellation of an item !therefore does not 11 Undn'' ;:my 
I 

portion of the appropriations law, rlor does it. 'I"'P.r1Ar.t- ;::j dE-cision 
I . 

that part of the law. 11 shall not \hE': RXP.c:nt.F?.d. 11 Rather, the 

possibility of cancellation i ,r.:; ;::J
1
n intecrral feature of the 

appropriations law frnrn t.hA mnmP.nt i~ is enacted. Cancellation of 

budgetary itr;mt:: pnrRu;::Jnt to thtl! let is therefore a faithful 

exE':cnt. inn nf thP. laws, not a repeal Jpr abrogation. thereof . 17 

I 

17 The fact that the President is authorized to 11 Cancel" 
(rather tha.n simply to 11 deoline to spend") covered budgetary items 
does net alter the constitutional analysis. A statutory provision 
tha.t says, "The President may deoid6 within five daye whether to 
devote $5 million to Project X dr to deficit reduction" is. 
const:ituticnally indistinguishable fi-om o. provision that say$, "'I'he 
sum of $5 million is appropriated for Project X, but the President 
may cancel that expenditure within f1vc days and devote the money 
to deficit reduction." The Controllea Substances Act, for example, 
permits the 1\.ttorney Gencro.l to c:tdd etnd remove substances from th.: 

l {continued ... ) 
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The fact that the President's car:.cellation of spendib~ items '1--\ 
I i' ::::\ 

. f I 11 . h . 11 • :> ' 

I . .~~ 
is irrevocable does not trans orm cance at1on aut orlt~nto a r-.' 

power of statutory repeal. There i~ nothing novel about eder~: :~~;;· 
laws whose provisions may be render~d permanently inoperativ e~ 

I 
·presidential action. For example, the Defense Production Act of 

I . . . 
. 1950, 50 U.S.C. App. 2061 et seg., p:trovides that the President 11 by 

proclamation may terminate this Act ·I" 5o 1i. s. c. App. 216 6 (b) ( 1) . 

Similarly, the Agricultural Adjustment Act, 7 U.S.C. 601 et seg., 

provides that it "shall cease to bJ in effect" ·if the President 

11 finds and proclaims" that a nationall agricultural emergency "has 

been ended. 11 7 u.s.c. 613. See alsJ, .§.:..9..:_, 22 U.S.C. 1965 (joint 

resolution authorizing economic and ~ilitary aid to Middle Eastern 

nations "shall expire" when PresidJnt determines that peace and 

security in Middle East is ·adequat~ly assured); Act of June 10, 

h 8 S (1 1 h . . . 
1~33, c . 55, s 1, 4 tat. 119 aw aut or~z~ng Reconstruct1on 

Finance Corporation to enNaqe ij specified loan and stock 
~ . I 

transactions may be "declared no longer operative 11 by President) . 
1- . . 

As explained above. the fact that the President cannot revoke a 

cancellation limits, rather than expknds, his power under the Act. 

5. Contrary to appellees' coAtention (see Appellee Br. 41 
I 

n.26, 42), the cancellation of l~mit:~d t:ax benefits (see. ICA. 

--------· - I . 

· 17 ( ••• continued) . I . 
lis:;r. nf c:nnt".rnl1P.ci ~llh>::t:;:n'tc:P.>:: ~pF!r.ilfiP.n in r.hP. Rt".i=lt".llt:A. ~P.P. ?.1 
U.S.C. Sll(a) (1)-{2), 812; Touby v. United States, 500 U.S. 160, 
1 ~?. (1 991) . ~;:; ;:oJ rA~111 t-., t-.hF'! l='.xAr.n1r. i V8 Rr~nr.h r.r~n P.ng.:ogP. in t.hl?. · 
kind of post-enactment "A-B-C" adrjustments to which appellees 
nhjp,r.r.. 'T'hi R C:o11rt np,vp,rthp,l F.'!~F.l has [held that the existence of the 
Executive Branch's discretion over the contents of the controlled 
substances list does not render t:he Controlled Substance~ Act 
unconstitutional. See Toubyt soo u!s. at 164-169. 
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§ l02l(a) {3) (2 U.S.C. 69l(a) {3)); J.S. App. 33a) is also~ form of j;\ 
il ,... 

discretionary administrative authority, not a form of 6~,atutory cfi/ 
' ! '· . :<,...:0 / 

repeal. This Court· has squarely held that "the delegat~~// 

discretionary authority under Congreks• taxing power is subject to 

no constitutional scrutiny greater I than that [the Court] ha [s] 

applied to other nondelegation chall~nges. 11 Skinner v. Mid-America 
. . I 

Pipeline Co., 490 u.s. 212, 223 (1989). The President's authority 
I 

i 
to cancel · limited tax benefits i;s governed by '1 intelligible 

principles." And because the provi~ions subject to cancellation I . 
will affect very small numbers of taxpayers, see ICA ~ 1026(9) (A) 

I 

{2 U.S.C. 691e(9) {A)); J.S. App. 52k, the President has n~ w~~~-
. ' h J. . i 'e . ::-ang~nq authorlty to res ape the bas~o corpus of federal t-.1:1x r:lw.-

Even if the Act's provisions r~garding limi t.P.n r . .::.-x- hl;'!nefit: s 
i 

were found to :be constitutionally dP-fi r.i ~nt, th;:::~.t result -would not 
I 

affect the validity of t.hP. rfiu::;t. of. th,;;.a Act. 11 Unless it is evident 
. I 

that the r.~gi ~1 ;ilt.nrA would not have ~nacted those provisions which 
. . I 

a.rP. ,.; t:h in i t s power, independently o£ that which is not, tho 

inv~1in ~8~t may b~ dropped if whatlis left is fully operative QS 
! 

I 
lB For the reasons stated in text, we believe that the 

provisions of the Act autho:t:izing I cancollo.tion of limited tax 
benefits should ultimately be upheld. We acknowledge, however, 
that the President has hiotoricdlly been giv-en far greatel.­
discretion in the .expenditure ofi federal funds than in the 
collection of federal t~xoa. Beeauee we believe th~t hi~torical 
practice carries great weight in Jresolving the constitutional 
questions precentod hc:J:c {sec Gov'lt B:r. 38-40), we ag;ree wil.h 
appellees that the analysis applicable to the cancellation of 
spenliing iterno ca.nnot be mechanically Applied to the ca.ncelle..Lluri 
of limited tax benefits. In our v:iew, however, that difference 
simply reinforces the conclusion that the coll:;;titutional.il.y ur c;d.t.:h 
of the Act's provisions should ultirn~tely be resolved in litigation 
involving a party whose interests a1·e conL:.tt::!L!::!ly d.!!ected by a 
particular cancellation. 
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a la\tr." Euckley v, Valeo, 424 u.s.!· 1, lOS (1976) (pe~ curiam) ~~\ 
I 1: ); 1 

(internal quotation · rtlarks omitted) . The Line Item \Veto Act :; 

manifestly would remain "fully oJerative as a law 11 

President's authority over limited t~x benefits was stricken, for 

the Act's provisions would continue jto operate. in their intended. 

fashion with respect to discretion~ry budget authority and new 
·! 

direct spending. Contrary to appellfes' suggestion (Appellee Br. 

41 n.2G), the absence of a severabiltty provision hardly makes it 

11 evident'' (Bucklev, 424 U.S. at 108), that Congress would not have 
I . 

enacted the remaining provisions of t~e Act without the limited tax 

benefit provisions. See Alaska Airllnes. Inc. v. Brock, 480 U.S. 

678, 686 (1987) ("the absence of a s~vera.bility clause * * * does 

not raise a presumption against sevekability" )·. 

' * * * ' .j * * 
I , 

' 
For the reasons stated above, an:d ~n the opening Hri ~f .Pc"lr t.he 

I 

Appellants, the judgment of the distri.(";!t'. C":!t.ln'l"'r. ~=;hC:m1 d be vacated 

and the case· remanded with ins•ruoi.inn~ to dismis• for lack of 

jurisdiction. ~-lternatively, t":hf'\ jl~rJ(JIDE>nt t:1f thl!!i! 1 district oourt 

should be reversed. I 
RespP.<"!t.fu11y Fmhmitted. I 

WALTE~ DELLING~R 
Acti:ng Solicitor General 

MAY 1997 

A~-::::rc-::-}<r,.. . . I . 

Q~L~~y::orC~PY 
c-....... _ ... , ·-·-~' ... -------



DOCUMENT NO. 
AND TYPE 

Withdrawal/Redabtion Sheet 
Clinton LibFary 

I 
SUBJECT/TITLE DATE RESTRICTION 

001. draft 
I 

Robert Byrd et al. v. Franklin Raines et al. 97-000 1. Reply to Plan tiffs' 03114/1997 PS i l /...Q_ ( 
Opposition to Defendant's Alternative Motion for Sunml.ary 

I 

Judgement. (17 pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Bill Marshall 
OA/Box Number: 20350 

FOLDER TITLE: 
Line Item [3] 

Van Zbinden 

2007-0624-F 

vz12l2 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)) 

Pl National Security Classified Information [(a)(l) of the PRA) 
P2 Relating-to the appointment to Federal office [(a)(2) of the PRA) 
P3 Release would violate a Federal statute [(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors [a)(S) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

Freedom ~f Information Act- [5 U.S.C. 552(b}] 

b(l) Natijnal security classified information [(b)(l) of the FOIA) 
b(2) Rele~se would disclose internal personnel rules and practices of 

an agency [(b )(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Releise would disclose trade secrets or confidential or fmancial 

infortnation [(b)(4) of the FOIA) 
b(6) Reteise would constitute a clearly unwarranted invasion of 

perso
1
nal privacy [(b)(6) of the FOIA) 

b(7) Relea'se would disclose information compiled for law enforcement 
purposes [(b)(7) of the FOIA] 

C. Closed in accordance with restrictions contained in donor's deed b(S) Relea
1
se ·would disclose information concerning the regulation of 

of gift. finan~ial institutions [(b )(8) of the FOIAJ 
PRM. Personal record misfile defined in accordance with 44 Q,S.C,. __ . b(9).Relea~e W()uld·disdose geological or geophysical information 

2201(3). ,~. 4 r.:- .-.., · · concliriilng wells [(b.)(9) of the FOIAJ 
RR. Document will be reviewed upon request ·· · · ' - · · I 

. LINTON LffiRARY PHOTOCOPY · 1 
.. I .. I 



r. vc. .. 

. I 
IN THE UNITED ~'l'A'.!.'ES DISTRICT COURT 

FOR THE DISTR1CT 0, COLUMBIA 

SENATOR ROBERT C. BYRD,~~., } · 
) 

Plaintiffs, ) . 

. v. ~ Ci~il Action No. 97-0001 (TPJ~) . 
t<'RAN.f{i.TN D. RAINES, Director, 
Office of Management and 
Budget, .2!. aJ..., 

nP.fendante. 

) I 
) 
) 
) 
) 
} 

~-----------------------------) 
REPLY TO PLAIN~IFFS' OPPOSITION TO 

~EFENDANTS I ~ T .TEHNATIVJ;: MOTIONI FOR SUMMARY JUDGMENT 
i 

INTRODUCTiq>N 

The principal arcrument:. we made i~n our opening summary 
I 

judgment brief was that the LjnA lte~ Veto Act effectively makes 
I 

pel.·missive and not rnand~tory, at 1 ~ast for a five-day period, the 

~..~~.penditur·e of dcoignated funds o:r. t.Je grant of desi.qnat.ed tax 

l.lt:mefits contained in future spendi ;,J and tax laws. The Act 

delt:<,Jc::::lLes authority to the President to n~termine, within that 

!iVe-da.y ,!;J~::CiOd 1 whether to t::pend, gr<=tnt, or !":Ancel those funds 

and benefit~. As we diacueacd, becalse the spE>nrHng and tax la•11s 

to which the Acl d.flplies a:r;e enacted in full compl i ;mr:P. with the 

-Presentment Clau~~, L~cauee the Vrooident 1 s exerci~P. or the 
I 

authority delegatt:cJ Lo bim under tholl\ct is guided by 
I 

intelligible principle:s, d..lld becausejthc Drecident 1 s 

determination to spend, grcmL, or cancel designated funds and 

ben~fits merely executes· an optlu11 ~~ecifically conferred by I . 
Congress 1 the A.ct is constitutiuuiil.: 

In rebuttal, plainci!fs only b.~.lefly addrcoa our argument 

that the Act makes permissive, and ulL mar1datory, . the expenditurE' 

---'---- ----
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1 

I 
i 

of designated funds and the grant of [designated tax 

future spending and tax laws. They ~leo concede, once a ain, 

that _the spending and tax laws to whiich the Act applies wi 
I . 

comply, literally and formally, with [the Presentmenc Clause. 
~ .. 

I . 
I 

However, they argue that the President's sUbsequent cancellation 
I 

of designated dollar a~ounts, items, land tax benetits contained 

in those laws operates, in effect, aJ a retroactive violation of 
. I 

the Presentment Clause. They also contend that the Act is 
. I 

unconstitutional because it allegedlJ cedes to the President the 
I 

power to make and repeal laws and1 e~en if viewed as a delegation 
. I 

of authority, is not bounded by meaningful legislative 
I 

guidelines. Plaintiffs' Opposition to Defendants' Alternative 

Motion for Summary Judgment and Replt Memorandum in Supporc of 
I 

Their Own Motion for Summary Judgment [ 11 Pl . Opp. ''] , pp. 6-2 4 . 
I 

Plaintiffs' rebuttal arguments are not persuasive. The 
I 

~resentment Clause requires no more and no less than that bills 
I 

passed by both Houses of Congress be presented to and approved or 

returned, in t.,gto, by the President. The intent o.f . the Framers I 

thac the President consider and accebt or reject the :•whole 1
' 

bill, is fully satisfied by ~he Preslident' s act of s.i.gning or not 
I 

signing the bill. There is no occasion for the courts to look 

behind those facts and create some jubjective ~est for when a 

bill becomes laws. The Line Item V~to Act, which applies only to 

laws that have been presented to and approved by the President, 
. I 

is fully consistent with the Presentment Clause. 

- 2 -
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The Line Item Veto Act also do~s not enable the Fresi~ent c.o ;;} 

make or repeal laws. As we have sa~d, the Act presumptivel~~ ~~~ 
. I -~~ 

makes discretionary, for a brief peribd, the expenditure or gra ~ . 

of designated funds and tax benefits hontained in fut~re spending 
I 

and tax laws, and delegates to the Pr~sident the final decision 
I 

to spend or grant benefits under arti~ulated, meaningful 

guidelines. Should it w.ish, Congress/ may avoid this presumption 

by exempting some or all portions of kuture spending and tax laws 
, I 

from the Act. The President 1 s cancel!lation of designated funds 
I 

or benefits in future spending and tax laws simply implements the 
. I 

laws written by Congress; it does not] make or repeal them. 
I . 

Finally, the President's exercisle of delegated authority 

under the Line Item Veto Act is const!rained by intelligible I . 
I 

. principles legislated by Congress. ~hese principles are at least 

as· :neaningful and concrete as the guildelines in a host of other 

delegacion statutes uniformly upheld by the Supreme Court over 

the last 60 years. 

ARGUMEN? 

I. TEE LINE ITEM VETO ACT DOESlNOT AUTHORIZE 
A FUTURE VIOLA 'I' lU.N UF THE PRESENTMENT CLAUD:G 

I . ~ 
The Presentment C.lause prescribes t..h~; "st..epa" that Congrecs 

and the President must take to enact law1:1. IN'S v. Chadha,· 46:l 

U.S. 919 1 958 n. 23. To be sure, these ate~~ ·- passage of a 
. I 

bill by both Houses of Congress; presentment u( Lhe bill to the 

President; approval or return of the j bill by the P.r:~;l::lluent -- are 

not "empty formalities. 11 M· They ~~!re "designed tu i.::l.l::l::;u.s:e that 
I 

both Houses of Congress and tne l?resicient parr.icipat.e in Llie 

I 
• 3 - i 

I 
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exercise of lawmaking authority" andjto provide "an oppofcunity ~~ 
for deliberation and debate." Id. Jonetheless, the Supt~e . .fi:l 

I \ '0~-v/ 
Court has described the requirenents of the Presentment Cla ~ ' . 

a 11 procedure" (emphasis added) for tlie enactment of legis~ation~. 
I Id., at 951. As important as they may be, these requirements are 
I 

. fully satisfied if Congress and the President have strictly 

complied with the mandated procedurej There is no occasion for 

the courts to create some new subjective test to determine when a . I 

bill becomes law. 

The Line Item Veto Act does not authorize any departure from 

or violation of the procedure prescribed by the Presentment 
I . . . 

Clause for the enactment of future spending and tax laws. On the 

contrary, the Act exp~icitly provideb that the authority it 

confers on the President applies only 11 With respect to any bill 

or joint resolution that has been eibned into law pgrsuant to 

Article I. section 7, at the Constitltion of the United States 

(emphasis added)." 2 u.s.c. 691(a).j 
I In support of their argument that the Line Item Veto Act 

violates the Presentment Clause; pljintiffs say the Act gives the 
I 

President 11 a general power to carve iup each bill int~'approved' 

t d , d' · · I · · h · · · · parE! an returns parts ~n con]unct~on w1t s1.gn~ng ~t, 11 ana 

11 excuses the President from making l substantive decision that he 
I 

approves or rejects the bill as a whole. 11 Pl. Opp., pp. 2, 5. 
! ~- c;,____. 

Contrary to the plaintiffs' arguments /\the Line Item Veto 

Act does not give the President powtr to "carve up 11 bills when 

they are presented to him. Nothing in the Act alters the 
I 

- 4 -
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procedural· requirement of the Presentment Clause that fu~ure )jtp/ ~\ 

I " )::o I' \i r-,.' 
spending and tax bills passed by Cong;r1:;ss be presented il\ whole <fj 

i \ ~.:o; 
to the President for approval or return, and nothing in th~ . 

excuses the President from making a Jubstantive decision that he 

approves or rejects each bill as a wJole. The cancellation ~ .. 
authority conferred on the President )by the Act may be exercised 

! 
only after a spending or tax bill has been enacted into law. At 

I 
that point, the requirements of the Presentment Clause have been 

I 

fully satisfied. I . 

In effect,. plaintiffs are arguilng that the post-enactment 

actions of the President, exercisinJ authority conferred by the 
I . 
I 

Line Item Veto Act, retroactively establish a violation of the I . 

Presentment Clause. But there is n6 authority for the 

· h h 'd I · f propoe~tion t at t e PresJ. ent may ~ommJ.t an .§.2S postacto 

violation of the Presentment Clausal. The requirements of that 

Clause can be satisfied or violated/ only by the.process in which 

. a bill is enacted into law. 

The Line Item Veto Act does not alter the process by which 
I bills are enacted into law. Consequently, the Act does not 

implicate, much less authorize a 

Presentment Clause.· 

' 
future 

I 

I 
I 

violation ofi-the 

I I. THE LINE ITEt-l VETO ACT DOES NOT. AUTHORIZE 
THE PRESIDENT TO K~~EAL LAWS AND DOES NOT 
CEDE TO THE PRESIDENT THE POWER TO MAKE LAW 

1 . d.. .I ·d b'f As we exp a1ne ~n our open~ng summary JU gment rle 

(Memorandum of Points and Authorit,ies in Support of Defendants'. 
I . . 

Alternative Motion for Summary Juqgment and in Opposition to 
, I 

~:~:~--. .. I 
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Plaintiffs I Motion for Summary Judgm~nt [ "Def. Memo II] I p,. 14) , . r 

I \ ,.... I 

the key to understanding the Line It~m Veto Act is its ef.£ect in · .:00) / 
: . \_ ,-o-¢. '/ 

making germi-ssive, and not mandatory,~ future laws containi~ 
dollar amounts of discretionary budget authority, items of new -.­

direct spending, and limited tax benJfits, at least for a period 

of five days. Plaintiffs do not takJ issue with this reading of 
I . 

the Act. To be sure, plaintiffs characterize the Act as being 

11 very different from any previou~ grlnt of discretionary power 

aver items of spending. 11 Pl. Opp., ~. ~. They also contend that 
. . I 

the Act improperly delegates lawmaking po~er and unfettered 
I 

discretion to the President. Id;, pp. ll-24. 1 But plaintiffs 
I 

I • apparently concede that the legal e~fect of the Aqt ~a to make 

f d . d 1 . I I 1 ' .. uture spen 1ng an tax aws presumpt~ve y perm~ss~ve. 

This apparent concession by pl+ntiffs is fatal to their 

argument that the Line Item Veto Act authorizes the President to 

"repeal" future spending and tax law's (Pl. Opp., pp. 6-9), and 

unconstitutionally cedes to the President the power to 11 make" 

laws (Pl. Opp., pp. ll-13). The pr+ise of plaintiffs' argument 

is that1 11 [b]ecause an appropriation, spending, or tax measure 

beccmes law immediately upon signatJre, 11 the cancel 1-m. ion · 
I . 

·authority conferred on the Prssideni by the Act enables the 

President to "kill" the underlying law and "make" a new one in 
i 
! 

its place. Pl. Opp., pp. 6-7, 9. But, as we maintain and as 
I 

plAin~iffs have apparently acknowledged, the appropriation, 

1 We rebut those points later on in this brief. See infra. 
PP· a.-1s. I 
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spending, or tax measures to which t:qe Act applies will n1~ . (.() c .i 
mandate expenditures and tax benefit~. Rather, read in l~ght of ,:tJ 

I <,.;~tl . '\, . //' 
the Line Item Veto Act, these provie~ons4 only permit such ~ 

I expenditures or be~efits to be made ~r granted. 
I 

Thus, at least for a period of five days, the expenditures 
I 

-.. 

or tax benefits contained in future ~pending and tax laws will be 
I 

discretionary. If, within that fiveiday period, the President 
. I 

detemines that the exp·enditures sho~ld not be made, or that the 

ta~ benefits should not be granted -~ if, in other words, the 

Presidents "cancels 11 these expenditu~es or benefits -- he will 
i not 11 kill" any laws or "make'1 new ones. He will simply exercise 
I 

an option effectively built-in to thbse laws at. their inception 
. I 

I 

by Congress, by using authority thad Congress granted him in the 

Line Item Veto Act. 2 In so acting, ~he President implements the 

law as written. I . . 

In sum, the Line Item Veta Act /does not establish a new and 

unconstitutional system of la'W'making. Rather, as we showed in 
j 

our opening summary judgment brief, /the Act is a congressional 

response to the serious national problem of the federal budget 
I . . 

deficit. The Act is the logical outgrowth of prior~ecutive 
I 

action, congressional legislation, and court rulings, and it 
1, 

fully meets all constitutional requl.rt::!ments. 

2 The United States Code is re~lete wJ.Lh grants of 
discretionary authority to the Execftive Branch. We note that 
the plaintiffs do not dispute that 

1
Congress hei~:~ t..h~ 

constitutional authority to enact disc~retionary spending and 
revenue laws. l · 
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III. THE LINE ITEM VETO ACT DOES NOT IMPERMISSIBLY(

0 J ; ~ / '1. 
DELEGATE ONP.ETTER£0 DISCRETION TO THE PRESIDElfr I Lf/ !£: 

Plaintiff.s ~~tP.mpt to distinguikh the Line Item Vet~ Act ,~~ 
I . I 

from other statutes whi~h the Supreme Court has upheld 

excessive delegation ch•1 1 Anges. Plj. Opp .. pp. 14-20. However, 

it is plain that, as in. prP.vious statutes sustained by the 

Supreme= Cou1.·t, Congress, in t.h~ T.i.ne Item Veto Act, has simply 

conferred ;;mthority upon the Execut ill=! 'Rr.anch to carry out its 

legislative policy. In doing so, Conaress h~~ vrovided the 

PreBident with broad discretion, but has alBn 1~1.d down 

intelligible principlcc to guide thel E!xercise of t.h~t discretion. 

The· Constitution pcrmitc:: one of; the three branr.h~s:: of 
I 

gover:·nm~;uL Lo "invok~ the action of I [another) , 11 but it d0~=>R nnt 

permit "au =.:::~~::~uH\fltion of the con3titutional field of act ion of 

- I 
another branch." J.W. Hampton, Jr. I& Co. v. United 9tate!il, 276 

U. t:i. 394, 406 (1926). When decidinJ ~ .. hct:hcr Congress has cross.ed 

the line between perml::;l:ilble delegaJion and unconctitutional 

assumption, the courts mu~L considel "common aensc o.nd the . 

·nh · · f h · I 1 d' t· d 1. erent necess~t~es o t e ~uve.t:nmenta co-or ~nc!l. ~on.n .L_. 

Thus, the Supreme <.:curt has reco':julL~u. that effective government 
I . - .· 

requires that Congress have leeway tu "1.h:~lega.te power under bro<J.d 

general directi:ves." Mistretta v. kited SLctL~s, 486 U.G. JGl,· 

I 
372 (l989). A delegation is not improper uril'i;ltn::i it fails to 

provide "intelligible principles" th guide the ex.tlLI.,;.i.se of the 

delegated authority. l.Q..- (quoting L.w. Hampton. JL'.~ & Co. v. 

I 
United States, sup~a, 276 U.S. at 40Y). 

- 8 -
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As we have shown in our cpening summary judgment brie:.E (De:.E. 
I . ' 

Memo_, pp. 23-28) , the Line Item Veto :Act provides more ~~an ample 
. I 

I 

standards to satisfy the 11 intelligibl~e principles 11 test. 
. I . 

Plaintiffs argue, however, that the Act should be analyzed 

diffe;ently because, they contend, ids purpose is to permit the 
. I 

I 

President to override other laws passed by Congress. Pl. Opp., =7L , . I 

/ p~-:--~-s-=-~61 • ~~1-/~~e~~~;Y~~ ActT~~k~;:-l~~~, that Congress 
Cl'~i. 1'{ . \ I 
- I \ I 

has determined!\ ~-.at that, for the purpose of reducing the 

federal budget deficit, the expendittre of designated funds or 

_the grant of designated tax benefits! contai.ned in duly enacted 

spending and tax laws ,should be perm/issive 1 rather than 
I "';2_) 

mandatory, for a limited period aft~r enactment, and seGGnd, that 

the President should determine, wit~in guidelines laid down by 
. ' 

Congress, whether those expenditures or benefits should be made 
I . 

or granted. I 
I 

Congress on previous occasions:has conferred authority upon 

the Ex~cutive Branch to determine hbw statutory provisions will 
I 

be effective. In Field v. Clark, 143 u.s. 649 (l892l t the 
I 
r 

Supreme Court upheld a statute which authorized the President to 
r 

suspend its provisions relating to :free trade if he -&etermined 

that any country imposed unfair dujies on certain commodities. 

Similarly, in Yakus v. United StatJs; 321 u.s. 414 (1944), the 

Supreme Court upheld the Emergency/Price Control Act of 1942, as 

amended by the Inflation Control AJt of 1942, which authorized a 
I 

presidential appointee, the Price Administrator, to fix wartime . i 

commnnity prices and left it to the Administrator to determine 
I 

9 !_ 

I 



I ~ 
1 . (d~ I I& I '1-~~ 

whether to fix prices and what those ,prices should be. see also r-: 

J.W. Hampton, Jr. & Co. v. United StJtes, supra (upholding\ 
I 

statute authorizing the President to /change 

customs rates)·. More recently, in Touby; v. Unit;ed States, 500 
i 

u.s. 160 (1991), the Supreme Court upheld a delegation of 
I 

authority to the Attorney General under the Controlled Substances 
I 

Act to define criminal conduct by te~porarily adding a substance 

to each of the schedules of controllld substances identified by 

Congress. See generalJ,y synar v. Yn,ited States I 626 F .. Supp. 

1374, 1387 {D.D.C. l986)( 11 The SupreJe Court * * * has upheld 

deleaations which permit officials Jo determine when, if ever, a 

law :hould take effect. 11 ) , aff' d on I other grounds sub. nom .. 
I 

Bowsher v. SynarJ 478- U.S. 714 (198~). 

Bv authorizing the President to determine whether permissiYe 
I . 

I 

spending or tax benefits should be ~ade or granted, Congress does 

not delegate lawmaking power to the Executive Branch. In Field 

v . .c.lark, supra, ·the Supreme Court reasoned th3.t the Tariff Act 

did not 11 in any real sense, invest bhe President with the power 

of 1 P.gislation" because 11 (l] egislat!ive power was exercised when 

Concrn:•.!=;~S d~clared that the suspensJon [of the statut:"'!'+ should 
I . 

take ~;~ffP.C!t upon a named contingenqy." 143 U.S. ·at 6$2-693. 
I 

Deleaating to the President the responsibility to ascertain and 
I 

declare whe.thP.r. the conditions established by Congress existed 
I . 

wuc entirely consi~tent with the Pbesident's responsibility to 
I 

e&ccute the law. !d., at E93-694.! 
I 

I 
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Here too, Congress has made a pblicy choi.ce: neces.fitated by ~~: 
continuing federal budget deficits, 1for the next eight 1· all iii 

1 

I ~.:a 
laws containing dollar amounts of diecr~tionary budget au- ority, ~-:0 

items of new direct sp~nding, and libited tax benefits should be 
. I . 

3 ' I h subject to cancellation. As ~n other cases~ Congress as made 
I 

contingent the exercise of the cance'llation authority conferred 
I 
I . 

by the Line Item Veto Act 1 and has authorized the Executive 

Branch to "ascertain the conditions !which Congress has made 

prerequisite to the operation of itJ legislative command." Yak.us 
I . 

v. Qoited States, supra1 ·321 U.S. at 425. In order to cancel a 
' i 

provision, the President must ascertain that the cancellation 
I 

will reduce the federal budget deficit, not impair any essential 
I 

Government function, and not harm the national interest. 2 
I 

u.s.c. 69l(a) • 4 

The fact that the Act requires the President to make policy 

choices when determining whether to cancel a provision does not, 

as plaintiffs contend~ render the AGt unconstitutional. A proper 

d 1 t . I th ~ I I . • d e ega l.on may requ1re e c..xecutlve 11 to exerc~se JU gment on 

matters of policy." Mistretta v. U~ited States, supra, 489 U.S. 
I 

at 378. In M.istrett~, the Supreme Court upheld the ~ntencing 
I 

~~form Act of 1984, which provided the Sentencing Commission with 

I 
3 Th~ Line Item Veto Act expirJs on January 1, 2005. 2 

U.S.C. 691 note. I 

I 
4 Plaintiffs contend that the Act supplies no real 

guidance tn the President's cancellation determinations under the 
Act. However, the Act provides very real constraints on both 
w~en and how thP. President may exercise the cancellation 
authority, See Def. Memo, pp. 23·2

1

8, · 
I 
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"significant discretion'' in forr.tulatJng sentencing poliC:y by ~~ I :_ . c: I 

formulating sentencing guidelines. ]g., at 377-378. Se~ Yakus ~-
1 . ~- ,Y;.~ 

v. United States, sunra (upholding Act conferring signific~ 
I 

authority on the Price Administrator 1 to fix commodity prices) . ~ .. 

The discretion delegated to theiPresident under the Line 
I Item Veto Act is consistent with the!purposes of the Act. The 

President's authority is limited to hhe cancellation of dollar 

amounts, items, and limited tax be~e~its specifically designated 
I 

in the Act to achieve a budget reduchion, and does not include 
i 

the ability to revise any law. Cong~ess retains the sole 

authority to determine the substant~~e details of any program or 

tax benefit, including the amount t9 be spent on the program or 

the amount of the benefit. 5 Moreove~, Congress can exempt fror.t 

cancellation any dollar amounts, it~ms, and limited tax benefits 
I 

specifically designated in the Act 1 either by specific 

legislation/ or1 in the case of limTted tax benefits, by also 

declining to identify provisions asisuch. See 2 u.s.c. 691£. 

Thus, the President car.not legislate the details of any program, 

provision or tax benefit, but can obly cancel provisions pursuant 

I to the ·-Act as Congress intended. 

I 
5 Plaintiffs claim that, underlthe Act, th~ l?.ce::ddent haa 

discretion to 111 cancel' the current funding for, and thereby 
terminate, any program or activity ,of the Fede.n:~.l Government, 
large or small, that depends on one! or more items of 
appropriation, •• unless Congress ena!cts a disapprovi:tl bill. Pl. 
Opp., p. ll. But the Act applies dnly to Dew dollar amounts of 
discretionary budget authority and !items of new dire<..:L ·.spending·. 
Existing programs or activities fot which appropriations have 
already been made, or which do not [require annual app.r:upriations · 
{such as "entitlement" programs) al7e not subject to cancellation 
under the Act . . · I · 

- 12 I_ 

I 
.····_ I 
LINTON LffiRARY PHOTdCOPY 

-~··~ . . I 
,·::::.~ . . . .,, ... ...• ::: ..... . , •.• ~., .. : • -~~~ :c ... ·. 



IUHl. .I""! VI 11\J .l>..,JI,LV 

r, 1 '+ 

/~~ /.:\ I() . /""" ~ /_-.) ''t \ 
t·.) jjl/' ~\ 

1'1 (/) ";P' I 

Plaintiffs argue that the Line I~em Veto Act is un~que ;: l. 

because the President's cancellation becisions are reve~\ ib.le :<:._§; . 
I .~ 

only by enactment of a disapproval billl. Pl. Opp. 1 pp .. 17- ' 

it is true that other delegation staJutes have pro•Jided the ~. 
I 
I 

Executive Branch with continuing disqretion to change its own 
I 

decisions. ~' ~~ J.W. Hampton, iJr. & Co.:.. v. United States, 
j 

sugra; Yakus v. United States, sueraJ Plaintiffs cite no 
I . . 

authority to support their argument t;:hat this purported 
I 

difference has any constitutional ei~nificance. In no case has 
I 

any court determined that Congress may delegate such discretion . 
I 

. I 
only on a continuing basis, and may not delegate the 4,,"-"'-. 

I v -

responsibility for making one-time, final determinations. 0~-
. I , .· .( 

c~the ceur.t.s_. have-·-\:l:phe-1-d-such statutory delegations~·'· .,, ·,i· 

·S§_(;a, e...,&.., Nat'l Fed. of Federal EmJloyees v. United State5!, 905 

F.2d 400 (D.C. Cir. 1990) (authoriz~ng an independent commission 
I 

to recommend military base closures jfor approval or disapproval 

hy the Secretary of Defense) , 6 j 

Moreover, in the case of the Line !tem Veto Act, Congress 
I 

app8rP.ntly determined that continuiag discretion over the 
I 

existen~~ of cancelled programs is both unnecessary~d contrary 
I 

to thE> fl1lr.poses of the Act. Congre~s made certain expenditures 
i 
I 

or tax bl!>rtAfi.ta conditional in order to reduce the federal budget 
I 

6 The statute at issue in the ~ase c~osures Ci:ll:;it~ provided 
that Congress cnuld override the se'cretary's decision by enacting 
a .. joint resolution within 45 days. j Base Closure anu Realignment 
Act, Pub. L. No. 100-526, § 202(b), l.02 Stat. 2623 (1988) There 
·is no substantive difference between this provision d.nd the 
provicion in the T.i.ne Item Veto Act requiring a disapproval bill 
to override a presidential cancellation. 

I 
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deficit. Congress apparently decided that it was not 
I 

with this purpose to authorize the .I?:desident to revive 
. . . I 

provisions. Contrary to the plaintiffs' argument that 

delegation here is excessively broad) discretion which 
I . 

e:x:ercised once and in a limited time/period is narrower than 

discretion which may be exercised co~tinuously.' 

Finally, there is no merit to blaintiffs' claim that the 
! 

Line Item Veto Act lacks meaningful guidelines to constrain the 

President's exercise of delegated au1~hority. Pl. Opp., pp. 21-

24. As we demonstrated in our openibg summary judgment brief 

(Def. Memo, pp. 23-28), Congress ha4 provided the President with 

intelligible principles to which he imust conform in exercising 

the authority delegated to him undeJ the Act. 

~hus, the President has only five days within which to 

exercise his cancellation authority] and he may exercise it only 

if he determines that a cancellatioh will (l) reduce the federal 
I . 
I 

budget deficit, (2) not impair esse!ltial government functions, 
I 

and (3) not harm the national inter~st. 2 u.s.c. 69l(a) . 8 The 
I 

I 
i 

7 If the Act had authorized th~ President to re~ve 
cancelled ·programs, p.Laint1ffs pro~e:t.lJl:t would have claimed that 
it improperly granted the President continuing discretion with 
regard to the operation ot such prqgr1.;1.ms. 

8 Th~ P~esident must also conslid,er Lht::: legislative history. 
construction, and ~urposes of the ~nderlying spending and tax 
laws I and any spec~fic sources o! info:rtlt&l:.ion in thooc laws. 2 
u.s.c. 69l(b). Although plaintiffs contend that the requirement 
to 11 ' consider' n these materiaJ.s "is neithe.t a. limitation nor a · 
g1lide as to whether or what to cut? (Pl. Opp~ I pp. 23"24), the 
Supreme Court in :roubY v. United stat;es, supt·i;!., :;co u. o. ot 166, 
heln t'.hat a requirement to •• consider 11 relevant factors is a 
meaningful constraint on delegated! authority. 
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President must transmit a special message to congress f<.lf each J /{p J ~) 

cancellation, and the message must iJclude relevant supp~I.·Ling rf/ 
documentation, including, to the max~mum extent practicab~ th~ ~~~~~ 

. I ~ 
estimated fiscal, economic, and budgJtary impact o:t the 

cancellation. 2 U.S. C. 691a{b). TbJ President may only "cance~· 
I 
I 

in whole 11 dollar amounts, items, andilimited tax benefits to 

which ~he Act applies; he may not si~ply reduce the level of 

expenditure for a particular account! or program, nor may he 

change, alter, or modify the substanhive provisions of underlying 
. I . 

spending or tax laws. Id. Under the 11 1ockbox.11 provision of the 
I . 

Act, any credit for funds not spend 
1

or tax benefits not granted 

as a result of a cancellation must ~e dedicated to deficit 
I 

reduction, and may not be used to increase spending in other 

areas. 2 U.S.C. 69lc(a-b). · Finall~, the Act directs the 

congressional Joint Committee on Taxation to identify limited tax 
! 

benefits, and stipulates that the President may be prohibited 

from exercising his cancellation auJhority with respect to any 
I 

provisions not specifically identified as limited tax benefits by 
. I 

that committee. 2 U.S.C. 69lf(a-c) l 

These principles and guidelinek are at least as-concrete and 

detailed as those contained in othek delegation statutes upheld 
I 

by the courts. See, Sh,g., Toub~ v .I United St;;ates., supra, 500 

u.s. at 165-166; Def. Memo, pp. 26+7. Therefore, plaintiffs' 

. I 

I 
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claim that the Line Item Veto Act corifers boundless 
I 

upon the President is without founda~ion. 9 

i 
CONCLUSION 

I 

/I& I 

For the foregoing reasons, and the reasons given in our 

opening summary judgment brief, if the Co~rt does not grant 
I 

defendants' motion to dismiss, the Cpurt should grant defendants' 
I 

alternative motion for summary judgm:ent and deny plaintiffs' 
I motion for summary judgment. / 

Respectfuliy submitted, 
i 

FRANK!W. HUNGER 
Assi~t~nt Attorney GenAral 

I 

I 
ERIC H. !!OLDER, JR. I 

Unit~d States Attorney 
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GARY G. GRINDLER 
I • OepuLy Asa1.stant Attorney General 

I ~ 
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ADAMI ISSE~TBERG 
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' In support of their claim that the ~ine Icem v~Lo Act 
d~1egates limitless discretion to !the President, plaintiffs 
suggest that the Act cannot be distinguished. from i:l hypothetical 
statut'.P. appropria.tinq a "lump sum"; to the Execut~ve Branch and 
authorizing it "'to spend any amount up to ~hat. ceiliny.'" Pl. 
Opp., p. ?.3. But in fact, as the/amici have shown, since 1789 
Congress has funded the government under tlexible appru~L1ations 
"not exeP.~:~riing" specified amounts! Memorandum of the United 
·states Senate and the Bipartisan Legal Advisory <;roup of Lh~ 
United States House of Representa~ives as Amici Curiae in Support 
of the Constitutionality of the L~ne Item Veto Act, pp. B-l2. 
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