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September 11, 1997 

MEMORANDUM FOR SYLVIA MATHEWS 

FROM: Peter Rundlet 

RE: Options for Petitioning the Supreme Court on Prop 209 

You requested that I briefly lay out our options for petitioning the Supreme Court in the 
Prop 209 case and outline the potential outcomes and implications associated with. each option. 

Option 1: Without an invitation from the Court, the Solicitor General files a brief 
petitioning the Court to hear the case. Here, the Administration would argue.broadly 

I 

that Prop 209 is unconstitutional on its face. · 

The advantage of this approach is that, win or lose, the Administration will have seized 
the opportunity to demonstrate the President's principled commitment to diversitx, indusiveness, 
and equal opportunity. It also gives us the opportunity to put the pressure on the Supreme Court 

·to "do the right thing," as well as set the stage for our future efforts to support these principles (to 
"win the war"), even if we lose this battle in the Court. Also, if we are lucky, the :Court maybe 
influenced by our decision not to petition for a reversal and decide not to take this: case. If this 
should happen, we stand a much better chance of winning in a future challenge to :Prop 209 as it · 
is applied. · I 

The disadvantage of this approach is that the likelihood that the Court willl actually take 
the case increases. Most observers agree that this will be like walking into a punch: if the Court 
hears the case, it will probably find Prop 209 constitutional and these types of challenges may 
proceed throughout the country. · 

Comment: Despite the drawbacks, this may be the best approach, beca~se, as I outline . 
below, even absent our voluntary petition, the Court can hear the case and rule aga.inst us 
anyway. Sitting on our hands only affects the likelihood that the Court will hear the case, not 
whether the Court will hear it. It is not clear to me how influential a petition from the Solicitor I . . 

General would be in this· case, but I suspect that it would not be determinative. · 

Option 2: The Solicitor General does not voluntarily petition the Court to hear the 
Case, but the Court nevertheless requests that the Solicitor General file a brief on 
whether the Court should hear the Case. : 

Comment: This may be the worst case scenario, because we would first be put in the 
awkward position of publicly explaining our inaction, and thus lose our message and ability to 
lay the groundwork for our future efforts, and we would still end up filing a brief ~rging the 

I 



;; Court to hear the case, therefore undermining the whole point of not petitioning 
first place. . \J_\?- i 

On .the other hand, it is p~s.sible.that those !~stices reluctant to hear the c~s would dra~~ 
the proper mferences from our 1mt1al fmlure to petition the Court, and thus, not h.ead.uo"""",;u;;;...-
even after receiving the requested brief. Also, once the Court requests the br}ef, we can attempt 
to shape the message at that point, and use the "we were not invited" rationale to :explain our 
initial failure to file the petition. · 

Option 3: The Solicitor General does not voluntarily petition the Court ~o hear the 
· Case, and the Court does not request a brief from us. 

. Comment: If the Court decides to take the case anyway, then this is al~ bad. We lose 
message and we lose substance. The potentially saving grace here is that once the Court 
announces that it will hear the case, we can make the principled argument on the inerits and 
begin to shape the message at that point. Here we are trading the early message against the 
likelihood that the Co~rt will take the case. . · 

If the Court decides not to take the case, then we could fight a battle with better odds (i.e., 
. I 

an as applied challenge to Prop 209) another day. Of course, no matter what we do, the Court 
can decide not to hear the case, although I'm not optimistic that this will happen. ; 

OVERALL COMMENT: 
'I 

I 

One thing to keep in mind is that the Court can take the case no matter what we do now. 
Selecting among the options turns on the whether the Solicitor General's decision! not to petition 
the Court will be determinative as to whether the Court ultimately takes the case. ;From a purely 
litigation standpoint, I agree that not filing is better. However, the loss of message ana the 
difficulty for the Administration in explaining its sudden acceptance of bad law fqr the states in 
the Ninth Circuit are certain costs of not petitioning the Court. Before accepting these costs, I 
would want a more scientific approach to evaluating the importance of the Solicitor General's 
i1ifluence on whether the Court will take the case. For exmnple, I would want to know the 
percentage of cases taken by the Court when the Solicitor General does not weigh1in, and the 
percentage of cases it takes when it urges the Court to hear the case. At a minimuk., this 
information would give us a better sense of what we stand to gain by not filing. · 

Another thing to keep in mind is that if we decide not to petition the Court:to hear the 
case, we can always file a brief on the merits if the Court ultimately decides to take the case, and 
work to shape our message at that point. 
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THE WHITE HOUSE 

WASHINGTON 

·December 10, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

JACK QUINN~ qv--·__,..-
·.) . I 

California Civil Rights Initiative: 
{Prop 209) Litigation 1 

I .. 
! 
l 

This memorandum updates you on the status of the h.itigation: 
challenging the 11 California Civil Rights Initiative" ((~CRI} I also 
,known as Proposition 209, and the Justice Department's' advice 
today to defer. a decision about joining the litigation'. 

As you know, Prop. 209 was adopt~d by referendum ~n November 
5, 1996-. The referendum amends the California constit~tioh to 
provide that governmental entities "shall not discriminate 
against or grant-preferential treatment to any individual or 
group on the basis of race, sex, color, ethnicity, or national 
origin in the operation of public employment, public e4ucation or 
public contracting." - i 

I 

A number of civil rights groups have brought a chal·lenge to 
CCRI in federal district courL On November 27th,. Chikf Judge 
Thelton Henderson issued a Temporary Restraining Order! against 
implementation of CCRI, ruling that the plaintiffs had! 
"demonstrated a strong probability of success on the m~rits" of 
their. constitutional claim. A Preliminary Injunction hearing on 
the .matter will })e held on Monday, December 16th. · 

Numerous leaders in the civil rights community ha~e urged 
the White House and the Justice Department to join thei . 
plaintiffs' case. The Justice Department had initially led us to 
believe that it favored intervention. However, based bnadvice 
just receiv~d from the Solicitor Geheral, the Attorne~ General 
today concluqed t,hat a more thorough review of the dif;ficult 
legal issues involved in this litigation is necessary before the 
Department can make a final recommendation. Consequently. the 
Department will not intervene in the case before the Preliminary 
Injunction hearing on Monday. · 

i 

The gravamen of the plaintiffs' case is that CCRil is 
unconstitutional because the referendum makes it more ;difficult 
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for minorities and women, but not 
to. petition state and loc.al entities for the enactment' f 
preference programs to protect their interests. The plai 'ff 
rely primarily on the Supreme Court's 1982 decision in: washington 
v. Seattle School District No. 1, which invalidated a statewide 
referendum in .Washington that prohibited local 'school districts 
etom erigaging in student busing to promote racial inte~ration, 
but provided numerous exceptions which allowed student: busing for 
other purposes. ·The Supreme Court reasoned th~t the referendum 
imposed an unconstitutional and unique burden on minorities who 

· were seeking busing for the purpose of racial integration since 
· they .. were required to surmount a much higher political: hurdle. 
·either. petitioning the state legislature to overturn the · 
refe~endum or seeking adoption of a referendum reversing the 
anti-busing proposition -- in order to achieve their goal. 
Persons seeking busing for other reasons, by contrast,:bore no 
such burden. ! 

Judge Henderson likened CCRI to the Seattle refer~ndum and 
.concluded that CCRI may very well also be unconstitutional. Like 
the Seattle referendum, CCRI imposes a higher. political burden 
re-amending the state constitution -- on women and racial 
minorities when they seek affirmative action programs based on 
rae~ or gender than on groups who seek other types of 
11 prefe;rence11 programs, such as those based on age, disability, 
veteran or legacy status, and so forth. ~ 

The Justice Department believes that, since th,e.lower courts 
are bound by Seattle, the plaintiffs' chances upto the Circuit 
Court level are encouraging. Certainly, given Judge Henderson's 
.ruling on the plaintiffs' TRO motion, it is very likely that, at 
least, the plaintiffs will prevail on their preliminary 
injunction motion. Until today, particularly in light:of this 
likelihood of success at the lower court level, there was an 
inclination at the Department to join the litigation p::rior to the 
preliminary injunction hearing on December 16th. · 

However, the acting Solicitor General today expre:?sed 
rE:servations about joining the case. Specifically·, Mr ~ Dellinger 
has expressed doubts about the claim that CCRI is analogous to 
the referendum at issue in Seattle and about the continued 
validity of the Seattle decision itself. Dellinger hal? therefore 
urged caution in proceeding with this litigation until;his 
concerns regarding the strength of the constitutional 9hallenge 
to CCRI have been more fully considered. ~ 

In addition, there appears to be a consensus within the 
Department that it is unlikely that the current Supreme Court 
would invalidate CCRI even if the Court agreed that CCRI was 

. similar to the referendum in Seattle. Although Justice Stevens 
voted with the majority in Seattle~·chief Justice Rehnquist and 
Justice O'Connor both dissented in the.case. Justices:Kennedy, 

,~ 
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Scalia and Thomas are believed likely to vote with Rehnqu1~~~v 
O'Connor once this case is brought before them. Alth0ugh this 
fact, in and of itself, does not compel a conclusion against 
Justice Department participation, it is a further reason to fully 
analyze the constitutional issues involved in this case before 
the Department proceeds. · 

The Attorney General therefore has determined that'a short 
delay (from'two to four weeks) in joining the CCRI litigation 
will not prejudice the Department's ability to join the case 
subsequent. to the preliminary injunction stage. Thus,: she has 
further concluded that the Department should DQt joinithe case 
prior to the December 16.th preliminary injunction hea:t;"ing, but 
that a decision as to whether or not the Department should join 
the case be made once the more thorough legal analysis now 
underway within the Department is final1zed. I· antic~pate that 
this Justice Department review should be completed and the 
Department should be prepared to render a recommendatfon 
regarding the strength of our legal arguments within ~he next two 
weeks. 
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December 3, 1996 

. MEMORANDUM 

TO: Jack Quinn 
Counsel to the President 

FROM: · John R. Sclunidt 

SUBJECT: CCRI Litigation 

I 

As you know, the Justice Department is considering whether 
to participate in the constitutional challenge·to the:california 
Civil Rights Initiative (CCRI) that has been brought by the 'ACLU 
and other groups that support affil:'lnative action. · 

I 

Passed by the voters of California in a statewide referendum 
on November 5, CCRI amends the California Constitution to provide 
that governmental entities in the state "shall not discriminate 
against, or grant preferential treatment to any indiv~dual or 
group on the basis of race, sex, color ethnicity, or national 
origin.in the operation of public employment, public ~ducation, 
or public contracting." · 

STATUS OF LITIGATION: The lawsuit challenging CtRI was 
brought in federal district court in San Francisco on November 6. 
on November 2 7 , Chief Judge Thel ton Henderson (a Carter _ _ _ _ _ 
.appointee) issued a -Temporary Restraining- Order- agarnst- -
implementation of CCRI. The .Judge said that the plain:tiffs had 
"demonstrated a strong probability of success on the m.erits" of 
their constitutional claim. The Court set a briefing schedule on 
whether to grant aPreliminary Injunction (which unlike the TRO, 
will be Em appealable order), which gives the State un1:i1 Friday, 
December 6 to file a brief in opposition; plaint.:i,ffs then have 
until Wednesday, December 11 to file a reply; and a hearing will 
be held on Monday, December 16. ' 

CONSTITUTIONAL ISSUE: The crux of the plaintiffs' argument 
is that CCRI is unconstitutional because it restructures the 
normal political process in California so as to make it more 
difficult for minorities and women (but not other groups) to 
petition state and local entities for the enactment of :programs 
that benefit them.· Plaintiffs rely primarily ori the Supreme 
Court's 1982 decision in Washington v. seattle School District­
No. 1 {Seattle), ~hich invalidated a statewide referendum in 
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Memorandum for Jack Quinn 
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rY~· \d-\~ 1o<%~ 
washington that prohibited local school districts fr.om ngagi~g ~ 
in student.busing to promote racial integration. The i itiative 
at issue in Seattle allowed school districts to bus stu ents for 
a number of reasons, but not for the purpose of achievin racial 
integration. The initiative nowhere mentioned "race" or 

· 11 integration11 ; nevertheless, the Supreme Court in a 5-4 rul~~-...­
authored by Justice Blackmun determined that the initiative was 
unconstitutional because it singled out racial integ~ati.on. and 
removed'that policy option from the bases for studen~ assignment 
decisions that school districts could make in the normal 
operation of the political process. The majority in :Seattle· 

"" I • ~ ' concluded that the reallocatlon of pol1t1cal power w~rked by the 
washington initiative imposed an unconstitutional and unique · 
burden on.minorities because those championing busing for racial 
integration -- whicp the Court said was of special importance to 
minorities-- had. to petition the state legislature tb overturn 
the initiative (or seek a future statewide referendum.), and thus 
were required to surmount a much higher po'li tical l;mrd.le than 
persons seeking other kinds of action. · 

'As Judge Henderson's opinion granting a TRO agai~st CCRI 
indicates, a strong argument can be made that CCRI is . 
unconstitutional under the reasoning of the Seattle case. Like 
the seattle initiative, CCRI targets a matter of particular 
importance to minorities (and women} -- affirmative action -- and 
alters "the political process only for that matter .. Ttie result is 
that proponents of other types of preferences (i~e., preferences 
for veterans, the elderly, disabled persons, small bus,inesses, 
children of alumni, etc. etc.) can press for preferenbial action 
at any level of California government, while proponent's of 
affirmative action for minorities or women cannot. In~eed, CCRI 
arguably is even more burdensome to minorities than the Seattle 
initiative, which after a period of time could have been 
overturned by a simple act of the state legislature. CCRI on the 
other hand is now entrenched in the State Constitution 1 and thus 
can only be reversed by another constitutional amendment. 

Application of Seattle to CCRI would not mean that 
affirmative action ·never could be repealed or prohibited. Under 
Seattle, there is no constitutional infirmity if discr~te units 
of government choose to eliminate their own race-based : 
affirmative action measures. Thus, a city council could abolish 
affirmative action in municipal contracting, a public university 
could abolish affirmative action in its own admissions ~ecisions, 
and a state legislature could abolish affirmative actiQn programs 
established by state statute. 'The constitutional principle of 
Seattle is implicated when a change in la~ at a higher level of 
government forecloses the issue, so that governmental entities at 
a lower level cannot make their own decisions through the normal 
operation of the political process. 
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It is possible to dr.aw distinctions between CCR!I 
seattle initiative. The seattle initiative was ostens 
on the neutral principle of neighborhood schools, but i 
riddled with exceptions that permitted busing for any nu r 

· reasons except for racial integration. · Thus, the Supreme C9~~­
was able to label the initiative a -ur'acial classification. 11 CCRI 
is purportedly based on the neutral principle of non.;_ 
discrimination and non-preference based on race and sell::, and sets 
forth that general principle, with· no exc-eptions. Opponents of 
CCRI would argue, however, that it fails.the test of.consistency 
by leaving in place preferences.on a whole host of other grounqs, 

. while singling out preferences based on sex or race for special 
restrict.ions. ' 

A more fundamental distinction is that some observers might 
consider it false and even perverse to call CCRI a "~acial 
classification .. when it is intended to take all racia'l decisions 
out·of the equation~ Without expressly saying sci, th!e Supreme 
Court in Seattle may have concluded that the initiative at issue 
there was motivated by racial animus ~- the unwillingness of 
voters to send their children to integrated schools. w:ith minority 
students •. Hence, it.was easier to see the initiative: as a racial· 
classification. By contrast, it is much harder today: to hang the 
racial animus tag on advocates of CCRI, who claim that they are 
merely against all forms discrimination on the basis ?f race or 
sex. ' 

Another possible distinction is that CCRI is seemingly in 
keeping with current trends in legal doctrine. In the past 

. decade, .the supreme Court has become" increasingly hostile to 
affirmative action. The Court has admonished that affirmative 
·action is highly suspect as a matter of constitutional law, and 
should be subject to strict judicial scrutiny, the highest · 
standard of c9nstitutional review. In contrast, the applicable 
standard of constitutional review for voluntary busing for racial 
integration was not clear at the time that Seattle was decided. 
The counter argument here is that while declaring that 
affirmative action should be subject to strict judici~l scrutiny, 
the supreme Court also has made plain that affirmative action is 
constitutional in some . circumstances; CCRI ·would, howe.ver, 
prohibit affirmative action even in those situations~ ' 

Notwithstanding the seattle decision, it, is doubtful that 
the current Supreme court would · invalidate CCRI. · . It seems more 
likely that the Court would either distinguish and lim;i.t Seattle, 
or perhaps even overrule it. Chief Justice Rehnquist and Justice 
o•connor both dissented in Seattle. In both affirmative action 
and voting rights cases, Justice Kennedy has expressed.his 

.support for a colorblind regime of the sort reflected ln CCRI, 
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and Justices Scalia and Thomas have said that race-bas 
affirmative action by government agencies should be Cie 
se unlawful .. Justice Stevens is the only·current me~ 
Court who was part of the Seattle majority. 

The lower courts, however, are bound by Seattle. It 
highly likely that Judge Henderson will issue a Preliminary 
Injunction against the initiative and there is a significant 

. likelihood that he will be upheld by the Ninth circuit. Whem the 

.case will reach the Supreme Court is uncertain, but it would seem 
to be in the 1997~1998. term at the earliest. · 

CONSIDERATIONS WITH RESPECT TO PARTICIPATION: 
Considerations that weigh in favor of Justice Department 
intervention in the case include: 

1. A strong argument can be made that CCRI is 
unconstitutional under Seattle. Although.the current Supreme 
court might well not agree 1 it can also be argued that 
application of Seattle to CCRI is the right result --' e.g. 
preferences based on race or sex (if utilized for · 1 

constitutionally permissible purposes such as remedying 
- discrimination. or achieving educational diversity) . ought not to 

be singled out for specially restrictive treatment in; the · 
political process. 

2. The President has already expressed his opposition to 
CCRI. 

1we have been told that the Inc. Fund may have some 
questions about the tactical wisdom of focussing on this 
particular case as the constitutional test of CCRI. Deval 
Patrick is meeting with the Fund's lawyers to·determine if there 
is anyreason for us to refrain from participation on that 
ground. 
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groups by failing to participate.in the CCRI case will 
undoubtedly color their views of actions the Administr 
take or want to take in other areas. 

·Countervailing considerations against participa~ion ~ou.~--
be: 

1. We will be portrayed as acting to overturn through the 
·courts the wishes of the ·california electorate expre$sed at the 
ballot box •. 

2. We may be taken to be signalling a determination to 
maintain race and sex-based prefere.nces at all costs :and even a 
view that constitutionally such.preferences can never be 
repealed. This would not in fact be our view ~- as ~escribed 
above we would be saying only that the political proqess must be 
all'owed to decide these issues in the same mariner as it decides 
as to other preferences -- but the distinction may be; difficult 
to sustain politically. 

3. It can be argued that the case is less likely to be 
politically divisive if it is cast as local California groups, 
rather than as the United States Government, versus the State or 
people of California. 

4. We are likely to lose in the end in the Supr~me Court 
and at that point the Administration may be cast as having fought 
a failed, last~ditch effort'to sustain racial prefere~ces. 

TIMING: · If we are going to intervene, the time for doing so 
seems imminent. We would act pursuant to the Attorney General's 
statutory authority to certify.for·.Justice Department~ 
intervention any case of national significance involving equal 
protection claiins. (This same authority was relied upon by. the 
carter Administration in intervening in support of the plaintiffs 
in the Seattle case -- the Reagan Administration subsequently 

. reversed position and ··supported the State of Washingtbn in the 
Supreme.Court.) In order to be able to file a brief and then 
participate in the hearing on December 16, we should probably act 
this week. 

If we ·are going to do this, ·it should probably be done as a 
Justice Department initiative, taken with the concurr~nce of the 
President. 



U. S. Department of Justice 

.· Office of the Associate Attorney 

Washington. D.C. 20530 

Deceffiber 

MEMORANDUM 

Jack Quinn 
Counsel to.the President 

TO: 

FROM: John R. Schmid~ 
SUBJECT: CCRI .·Litigation 

As .you know, the Justice Department is considerir;tg whether 
to participate in the constitutional challenge to the 1 California 
Civil Rights Initiative (CCRI) that has been brought by the ACLU 
and other groups that support affirmative action. ; · 

. . . 

Passed by the voters of Callfornia in a statewidJ referendum 
onNovernber 5, CCRI amends the California Constitution·to provide 
that governmental entities in the state "shall not discriminate 
against, or grant preferential treatment to any indiv~dual or 
group on the basis of race, sex, color ethnicity, or national 
origin in the operati.on of public employment, public education, 
or public contracting. n · ' 

STATUS OF LITIGATION.: The lawsuit challenging cci:RI was 
brought in federal district court in San Prancisco on November 6. 
On November 27, Chief .Judge Theltqn Henderson (a Carter · 
appointee) issued a Temporary Restraining Order against. 
implementation of CCRI. The Judge said that the plaintiffs had 
"demonstrated a strong'probability of success on the 1'\'lerits 11 of 
their constitutional claim. The Court set a briefing;schedule on 
whether to grant a Preliminary Injunction (which unlike the TR0 1 

wj_ll be an appealable order), which gives the State uri.til Friday, 
December 6 to file a brief in opposition; plaintiffs then have 
until Wednesday, December ~~ to file a reply; and a hearing will· 
be held on Monday, December 16. 

CONSTITUTIONAL ISSUE: The crux of the plaintiffs' argument 
is that CCRI is unconstitutional because it restructures the 
normal political process in California so as to make it more 
difficult for minorities and women {but not other gro~ps) to 
petition state and local entities for the enactment of programs 
that benefit them. Plaintiffs rely primarily on the Supreme 
Court's ~982 decision in Washington v_ Seattle School District 
No. 1 (Sea~tle), which invalidated a statewide refere~dum in 
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Washingtort that prohibited local school districts from engaging 
in student busing to promote racial integration .. The initiative . 

. at issue in Seattle allowed school districts to bus students for 
a number of reasons, .but not for the puri;>ose o:f achi~ving racial 
integration. The in.:itia.tive nowhere mentioned "race 11

' or 
11 integration 1i; nevertheless, the Supreme Court in a 5.-4 ruling 
authored by Justice Blackmun determined that the initiative was 
unconstitutional because it singled out racial integ:r1ation and 
removed that policy option from the baaee for student' ·assignment 

·decisions that school districts could make in the normal 
operation of the political process. The majority in lseattle 
concluded that the reallocation of political power worked by the 
washington ;lnitiative imposed an unconstitutional and' unique 
burden· on mino:d,.t;ies because those championing busing: for racial 
integration -- which the Court said was of special importance to 
minorities -- had to petition the state legislature to overt].lrn 
the initiative (or seek a :future statewide referendum·} , and thus 
were required to Burmount a much higher political hur~le than . 
persons seeking other kinds of action. · 

As Judge Henderson 1 a opinion granting a TRO against CCRI 
indicates, a strong argument can ·be made that CCRI isi 
unconstitut.ional under the reasoning of.the Seattle.case. Like 
the initiative, CCRI targets a matter of particular· 
importance to minorities (and women) · -- affirmative aption --·and 
alters the political process only for that matter. T~e result is 
that proponents of other types of preferenceB .(i.e., preferences 
for veterans, the elderly, disabled persons, small businesses, 
children of alumni, etc. etc.) can press for preferential action 
at any level of California government 1 while proponents of 
affirmative action for minorities or women cannot. Indeed, CCRI 
arguably is even more burdensome to minorities than the geattle' 
initiative 1 which after a period. of. time could have b~en 
overturned by a simple act .. of the state legislature. i CCRI on the 
other hand is·now entrenched in the State constitution and thus 
can only be reversed by another constitutional amendment. 

' ' . 

Application of Seattle to CCRI would not mean that 
affirmative action never could be repealed or prohibited. under 
Seattle 1 there is no constitutional infirmity if discrete units 

. of government choose to eliminate their own race~baaed 
affirmative action measures. Thus, a city council could abolish 
affirmative action in municipal contracting, a public~university 
could abolish affirmative action in its own admissions decisions, 
and a state legislature could abolish affirmative action programs· 
established by state statute.'· The constitutional principle of 
Seattle implicated when a change in law at a higher level of 
government forecloses the , so that governmental 'entities at 
a lower level cannot make their own decisi.ons· through , the normal 
operation of the political process. : 
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' 
It is possible to draw distinctions between CCRl and 

Seattle initiative. The Seattle initiative was ostensibly based 
on the neutral principle of neighborhood schools, but it was 
riddled with exceptions that permitted busing for any number of 
reasons except for racial integration. Thus, the Supreme·court 
was able to label the.initiative a "racial classification. 11 CCRI 
1s purportedly based on the neutral principle of non-. · 
discr'imination and non-preference based on ra.ce and sex, and sets 
forth that general principle, with no exceptions. Opponents of 
CCRI would.argue, however, that it fails the test of :consistency 
by leaving in place preferences on a whole host of other grounds, 
while. singling out preferences based on sex or race for special 
restrictions. 

A more fundamental distinction is that some observers might 
consider it false and even perverse to call CCRI a 11 racial . 
claasification11 when it is intended to take all racial decisions 
out of·the equation. Without exp~essly saying so, th:e Supreme 
Court in Seattle may have concluded that the initiative at issue 
there was motivated by racial animus -- the unwillingness of 
voters to send their children to int.egrated schools with m1nor1ty 
students. Hence, .it was· easier to see the .initiative as a racial 

·classification. By. contrast, it is much harder today: to hang the 
racial animus tag on advocates of CCRI, who claim that they are 
merely against all earms discrimination on the basis ;of race or 
sex. 

. 
Another possible distinction is that .CCRI is seemingly in 

keeping with current trends in legal doctrine. In the past . 
decade, the Supreme court has become increasingly hostile to 
affirmative action. The Court has admonished that affirmative 
action is highly suspect as a matter of constitution~l law, and 
should be subject to strict judicial scrutiny, the highest 
standard of constitutional review. In contrast, the applicable 
standard of constitutional review for voluntary buain;g for racial 
integration was not clear at the time that Seattle wa,s decided. 
The counter argument here is that while declaring that 
affirmative action should be subject to strict judici,al scrutiny, 
the Supreme Court a~so has made plain that affirmative action is 
constitutional in some circumstances; CCRI would, ho~ever, 
prohibit affirmative action even in those situations·: 

I 

Notwithstanding the Seattle decision, it is doubtful that 
the current Supr~me Court would invalidate CCRI. It seems more 
likely that the Court would either distinguish and limit Seattle, 
or perhaps· even overrule it. Chief Justice Rehnquist and Justice 
O'Connor both dissented in Seattle. In both affirmative action 
and voting·rights caeee, Ju::stice Kennedy has expressed his 
support for a colorblind regime.of the sort reflecte4 in CCRI 1 
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and Justices Scalia and Thomas ~ave said that race-based 
affirmative action by government agencies should. be decf 
se unlawful. Justice Stevena is the only current member 
Court who was part of ·the· Seattle majority. · ! 

The lower courts, however, are bound by Seattle.: It saems 
highly likely that Judge Henderson will issue a Preli:minary 
Injunction against the initiative and there is a sign1ficant 
likelihood that he will be upheld :by the Ninth· Circu1:t. When the 
case will reach the Supreme Court is uncertain, but i~ would seem 
to be in the 1~~7M1998 term at the earliest. 

CONSIDERATIONS WITH RESPECT TO PARTICIPATION: , 
Considerations that weigh in favor of Ju~tice Departm~nt 

.intervention in the case-include: 

l. A strong argument can be made that CCRI is , 
unconstitutional under SeQ.ttle. Although the current:supreme 
Court·might well not agree, it can alae be argued·that 
application of Seattle to CCRI is the·right result --,e.g. 
preferences based ori race or sex (if utilized for 1 

constitutionally permissible purposes such as remedyiBg 
discrimination or.achieving educational diversity) ought not to 

·be singled out for specially restrictive treatment in:the 
politidal proces~. 

2. 
CCRI. 

The President has already expressed his opposition to 
,I 

3 ·~ While the support of the Justice Department . ~s unlikely 
to have much impact on the district judge -- who look~ as if he 
will rule in favor of the plaintiffs. -- the Department's 
participatl.on might enhance the likelihood of success :in the 
court of appeals. 

I 

4 . Failure to participate will :be viewed by larg,e segments 
of the minority and women's community as an abandonmen!t of their 
core interests. This view has already been expressed~strongly by 
Jesse Jackson, the National Organization for Women, and others 
who have criticized the Administration for not; already being 
involved in the case.l The view that we are abandonin~ these 

1 We have been told that the Inc. F'und may have some . 
questions about the tactical wisdom of focu6sing on this 
~articular case as the constitutional test of CCRI. D~val 
Patrick is meeting with the Fund's lawyers to determine if there 
is any reason for us to refrain from participation on that 
·ground. 
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groups by failing to participate in the CCRI case will~ 
undoubtedly color their views of actions the Adrriinistraf5. ·on 

.: take or want to take in other.areas. 

Countervailing considerations against participation would 
be: 

1. we·will be·portrayed·as acting.to overturn through the 
courts the wishes of the California electorate expres,sed at the 
ballot box. 

2. We may be taken to be signalling a determination to 
maintain race and sex-based preferences at all costs and even a 
view that constitutionally such preferences canneve:r:: be 
repealed. This would not in fact be our view -- as d~scribed 

· above we would be saying only that the political process must be . 
allowed to decide these issues in the same manner as it decides 
as to other preferences -- but the dh~tinction may be difficult 
.to sustain politically. · 

3. It can be argued that tl:J.e case is less likely·to be 
politically.divisive if it is cast: as local California groups, 
rather than as the Unit.ed States Government, versus the State or 
people of California. 

4. We are likely to lose in the end in the Supreme Court 
and at that point the Administration may be cast as having fought 
a failed, last-ditch ~£fort to sustain racial preferences. 

TIMING: If we are going to intervene, the time for ¢ioing so 
seems imminent. we would act pursuant t:o t:he Attorney General 1 S 
statutory authority to certify for Justice Department · 
intervention any case of national significance involvihg equal 

·protection claims. (This same authority was relied upon by the 
carter Administration in intervening in support of ther plaintiffs 
in theSeattle case ..;_the Reagan Administration subsequently 
reversed position and supported the State of Washington in the 
Supreme Court.) In order to be able to file a brief an.d then 
participate in the. hearing on December 16 1 we. should probably act 
this week. 

' 
If we are going to do this, it .should probably be,.done as a 

Justice Department initiative, taken with the concurrence of the 
President. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

. WASHINGTON 

December 9, 1996 

THE PRESIDENT 

JACK QUINN ~~ 4(1!111VIilllltrw•• -• 

CALIFORNIA.CIVIL RIGHTS INITIATIVE 
(PROP.209) LITIGATION 

As you know, the "California Civil Rights Initiative" 
{CCRI), also known as Proposition 209, was adopted by referendum 
on November 5, · 1996. The referendum amends the California 
constitution. to provide that governmental entitie·s "f.:Jhall not 
discriminate against or grant preferential treatment to any 
individual or group on the basis of race, sex,· color, ethnicity, 
or national origin in the operation of public ~mployment,. public . 
education or public cont'racting." 

A number of civil rights groups have brought a 
constitutional challenge to CCRI in federal district cqurt. On 
November 27th, Chief Judge Thelton Henderson issued a Temporary 
Restraining Order against implementation of CCRI, ruling that the 
plaintiffs had "demonstrated a strong probability of success on 
the merits" of. their constitutional claim. A Preliminary 
Injunction hearing on the matter will be held on Monday, December 
16th. . ! 

. . I 
Numerous leaders in the civil rights community hav:e urged 

the White House and the Justice Department to join the 
plaintiffs' case. The Justice.Department is considering whether 
to participate in the lawsuit and would like guidance firom you as 
to whether or not to proceed. If they are to join in the suit at 
this stage, they need. to file papers by Wednesday, Dece1mber 11th. 

. . . ' 

For the reasons set forth below. I recommend that you 
approve the Justice Department's.participation in this case as an 
intervening party. 

The gravamen of the plaintif ' legal argument is that CCRI 
is unconstitutional because the referendum makes it more 
di icult for minorities and women, but not other groups {~.g., 
veterans), to petition state and local entities for ther enactment 
of preference programs to protect their interests. The' 
plaintiffs rely primarily on the Supreme Court's 1982 d¢cision in 
Washington v. Seattle School District No. 1, which invalidated a 
statewide referendum in Washington prohibiting local sc~ool 
districts from engaging in student busing to promote ra6ial 
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integration, but providing numerous exceptions.. The S.u .:t'eme y ~' 
Court reasoned that the referendum imposed an unconsti;t, tional ~. 
and unique burden on minorities who seek busing.for th'e purpose 
of racial integration - either petitioning the state :1 islature 
to overturn the· referendum or seeking an opposing statew ,e. 
referendum which was not imposed on people who seek bus" 
other reasons. 

' Judge Henderson likened CCRI to the referendum and 
concluded that CCRI may very well also be unconsti·tutional. Like 
the referendum, CCRI imposes a higher political burden 
re-amending the state constitution -- on women and rac~al . 

· minorit when they seek affirmative action programs based on 
race or gender than on groups who seek other types of i 

"preference" programs, such as those based on ~~e, disability, 
veteran or legacy status, ~nd so forth. 

' ·' 

In a recent memo, the Justice Department advised that, since 
the lower courts are bound by Seattle, the plaintiffs' chances 
through the Circuit Court level are .encouraging. On the other 
hand, the Department concluded that it is doubtful that the 
current Supreme Court would invalidate CCRI. Chief Justice· 
Rehnquist and Justice O'Connor. both dissented in Seattle, and 
Justices Kennedy, Scalia and Thomas arebelieved likely to vote 
with Rehnquist and O'Connor once this case is brought before 
them. Pespite this prediction, I believe that participating in 
the litigation is the right thing to do. 

Reasons to participate 

• A strong case can be made that CCRI is unconstitutional 
under current, well-settled law. Although 4t is possible 
the current Supreme Court would disagree, the arg~ment 'that 
minorities and women should not be singled out for m6re 
restrictive treatment in the politic~l process is ~ighly 
persuasive and, I believe, the right result. ' 

• The participation of the United States in the plaintiffs' 
case may well enhance the plaint if ' likelihood o

1

f success, 
particularly in the Court of Appeals. 

• Large segments of the minority and women's community have 
pressed strongly for the United States to participate in 
this litigation. Failure to participate likely will be 
viewed with great disappointment by many members of this 
important constituency. 

• You have already expressed your opposition to CCRr', although 
not in constitutional terms, so this action will not be 

I 

unexpected by proponents of CCRI. 
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Reasons not to participate 

• The primary reasbn weighing against·interventiorr i the 
politically diviiive nature of this issu~. It is: ikely 
that the Administration will be portrayed as atteJ!lp~ing to 
overturn, through the courts, the democratically expr d 
will of the majoiity of the California el~ctorate. The 
Administration may be portrayed also as signaling;its view 
that affirmative action programs can never be rep~a~ed. 

Neither portrayal would be an accurate characterization. we· 
would not be arguing that the political process can never be 
used to limit or terminate programi benefiting mi~orities or 
women. Rathe~, we would argue primarily that the political 
.process. cannot impose a special or higher burden on 
minorities or women when they. seek remedies or pr9grams 
uniquely important to them as compared to other gt.oups 
seeking similar remedies or programs. Admittedly, .this 
distinction may be difficult to explain. 

After weighing all these considerations, I recommend that.you 
approve the Justice Department's participation in the ~CRI 
·litigation as an intervening party. 

Approve: 

Disapprove: 
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.. THE WHITE HOUSE 

WASHINGTON 

December 10, 1996 

·~ 

MEMORANDUM FOR THE PR~IDENT 

FROM: JACK QUINN. 

SUBJECT: 
. ; ,/ 

This memorandum updates you on the status of the litigation 
challen~ing the ''California Civil Rights Initiative" (CCR±), ~lso 
known as Proposition 2.09, and the Justice Department's advice 
today to defer a decision about joining the litigation. 

As you know, Prop. 209 was adopted by referendum on November 
5, 1996. The referendum amends the California constitution to 
provide that governmental entities "shall .not discriminate ~ 
agairist or grant preferential treatment to any individual or 
group on the basis of race, ·sex, color, ethnicity, ·or. national 
origin ir1 the operation of public employment; public.education or 
public contracting. " · · ! 

A number of civil rights groups have brought a challenge to 
CCRI in federal district court. On November 27th, Chief Judge 
Thelton Henderson issued a Temporary Restraining Order against 
implementation of CCRI, ruling that .the plaintiffs had : 
"demonstrated a strong probability of success on the merit~" of 
their constitutional claim. A Preliminary Injunction heari~g on 
the matter will be held on Monday, December 16th. 

' Numerous leaders in the civil rights community have urged 
the White House and the Justice Department to join the 
plaintiffs' case. The Justice Department had initially led us to 
believe that it favored intervention. ·However, based on advice 
just received from the Solicitor General, the Attorney General 
today concluded that a more ~horrn1gh review of Eh~ difficult 
legal issues involved in this litigation is necessary before the 

\
Department can make a final recommendation. Conseqtiently. the 
Department will not interven~ in the case before the Preliminary 
Injunction hearing on Monday. · . • 

The gravamen of the plaintiffs' case is that CCRI is . 
unconstitutional because the referendum makes it more diffi6ult 
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for minorities and women, but not other groups (~.g., vet: 
to petition state and local entities for the enactment of 
preference programs to protect their interests. The plai 
rely primarily on the Supreme Court's 1982 decision in W in 
v. Seattle School District No. 1, which_invalidated a state 'de 
referendum in Washington that prohibited local school di~tric 
from engaging in student busing to promote racial integration, 
but provided numerous exceptions which allowed student busing for 
other purposes. The Supreme Court reasoned that the referendum·· 
.impoaed an :unconstitutional andunique burden·on minoritres who 
w~re seeking busing for thepurpose of racial integratio~ since 
t,hey were reqtd red to surmount a much higher pol it i ca 1 hurdle 
either petitioning the state l~gislature to overturn. the · -
referendum or seeking adoption of a referendum reversing the 
anti-busing proposition -- in order to a~hieve their goal~ 
Persons seeking busing for other reasons, by contrast, bore no 
such burden. · · ' 

Judge Henderson likened CCRI to the Seattle referendum and. 
concluded that CCRI may very well also be unconstitutional. Like 
the Seattle·referendum, CCRI imposes a higher political burden 
re-amending the state constitution ~- on women and racial · 
minorities when they seek affirmative action programs based on 
race or gender than on groups who seek other types of 
"preference" programs, such as those based on age, disability, 
veteran or legacy status, and so forth.. · 

The Justice Department believes that, since the lower· courts 
.are bound by Seattle, the plaintiffs' chances up to the Ci~cuit 
Court level are encouraging. Certainly, given Judge Henderson's 
ruling on the plaintiffs.' TRO motion, it is very likely that, at 
lea~t, the plaintiffs will prevail on their preliminary . · 
injunction motion. · Until today, particularly in light of this 
likelihood of success at the lower court level, there was an 
inclination at the Department to join the litigation prior.to the 
preliminary injunction hearing on December 16th. .. .~ 

However, the acting Solicitor General today expressed' 
reservations about joining the case. Specifically, Mr .. Del•linger 
has expressed doubts·· about the claim that CCRI is analogou::f to 
the referendum at issue in Seattle and about the continued . 
validity of the Seattle decision itself. Dellinger has the~efore 
urged ~aution in proceeding with this litigation until his 
concerns regarding the strength of the constitutional challenge 
to CCRI have been more fully considered. · 

In addition, there appears to be a consensus within the 
Department that it is unlikely that the current Supreme Court 
would invalidate CCRI even if the Court agreed that CCRI wa~ 
similar to the referendum in Seattle. Although Justice Steyens 
voted with the majority in Seattle, Chief Justice Rehn~uist ·and 
Justice O'Connor both dissented in the case. Justices Kennedy, 
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Scalia and Thomas· are believed likely to vote with Rehnq 
O'Connor once this ~ase is brought before them. Although this 
fact,,in and of .itself, does not compel a conclusion again t 
Justice Department participation, it is a further reasori to ully 
analyze the constitutional issues inv6lved in this case befori-
the Department proceeds. · · 

·[1 . The Attorney General therefore has determined that a short 
delay (fiom two to four weeks) in joining the CCRI litig~tion 

- will not prejudice th~ Department's ability to join the ~ase 
. subsequent to the preliminary injunction stage. Thus, she has 

further concluded that the Department should not join the case 
prior to the December 16th preliminary injunction hearing, but 
that .a decision as to whether or not the Department shou]d join 
the case be made once the more thorough legal analysis now 
underway within the Department is finalized. I anticipaie that 
this Justice Department review should be completed and the 
Department should be prepared to render a recommendation 
regarding the strength of our legal arguments ~ithin the hext two 
weeks. 
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. u. ~. uepanment oCJustice 

' 
Office of the Solicitor Gen 

(;( 18 

. Washington, D.C 20530 

September 4! 1997 

MEMORANDUM FOR THE ATTORNEY GENERAL 

FROM:. 

SUBJECT: 

TIMETABLE: 

BACKGROUND: 

THE ACTING SOLICITOR GENERAL 

Coalition for Economic Equity v. Wilson, No. 
97-369 . 

The petitioners filed their petition for a 
.writ of certiorari in the Supreme Court on 
·August 29, 1997. The respondents must file 
their. brief in opposition by Monday,· 
September 29, 1997, unless the time is. 
extended. Und~r the Supreme Court rules, an 
amicus curiae brief filed to support a 
certiorari petition must be filed within the 
same time, i.e., by September 29.' 

In November 1996 the voters of California adopted by 
initiative Proposition 209, which amends the California· 
Constitution to provide that neither the State, nor any 
subdivision or local unit of government, shall "discriminate· 
against, or grant preferential. treatment to, any individual· or 
grou~ on the basis of race, ie~, color, ethhicity, or:national 
origin in the operation of public employment, public education, 
or public contracting." That new constitutional provision h~s. 
not been construed by any state court~ Thus, while it is 
generally agreed tha.t Proposition 209 broadly prohibits many 
race- and sex-conscious preferential programs subsumed under the 
label "affirmative action," the full reach of the new provision 
is not clear. · 

A coalition of groups favoring affirmative abtion. filed suit 
in district court on the day after election day. They contended 
that Proposition 209 violates the .Equal Protection Clause because 
it makes it moredifficult for those.favoring affirmative action 
for racial minorities and women to have measures for their 
benefit enacted than it is for those representing all other 
interests (such as farmers, veterans, etc.) tohave measures for 
their benefit enacted. They relied on Washington v. Seattle 
School District No. 1, 458 u.s. 457 (1982), and Hunter :V. 
Erickson, 393 U.S. 385 (i969). 
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The district court entered a preliminary injun9ti 
Proposition 209, but a panel of the Ninth Circuit unan 
reversed, and upheld Proposition 209. The court of:. ap 
concluded that Proposition 209 merely."addressed in'neu .al 
fashion race-related and gender-related matters." It als el 
that, unlike the Seattle and Hunter-cases, which (it believed) 
involved measures preventing racial minorities from obtaining 

·remedies for discrimination, Proposition 209 is an "impediment to 
receiving preferential treatment," and "impediments ·to 
preferential treatment do not c;ieny equal protection." The court 
also noted that, because the programs outlawed by Proposition 209 
.benefited WOll'\en as well as racial minorities, those programs 
benefited the majority of the population of California, and it 
questioned whether a measure that precludes the majority from 
obtaining a preference could ever violate equal prot.ction. 
Finally, the court concluded that Proposition 209 does not 
conflict with Title VII of the Civil Rights Act of 1964, because 
(it held) that act does not require race- or sex-based 
preferences in employment. 

·The United States filed an amicus curiae brief·i'n the. court 
of appeal~ supporting the plaintiffs. The United States also 
filed an amicus curiae brief supporting _the plaintiff?' request 
for rehearing eh bane. Rehearing en bane was denied, with four· 
judges dissenting. 

·The plaintiffs the~ filed a petition tor certi6r~ri, and 
also asked the Court to stay the ·enforcement of Proposition 209 

-pending the Court's decision on the case. The full Court denied 
the stay. No dissenting votes were publicly noted. 

DISCUSSION: 

The issue now is whether the United States shouldi file an 
amicus curiae brief, without being invited by the Court, asking 
the court to grant the certiorari petition. 1 The Administration 
is firmly on record in opposition to Proposition 209, ~oth on 
policy and legal grounds, and we have articulated our +egal 
points forcefully in the court of appeals. Nonetheless, for 
several reasons, I strongly re.commend that we not file :an 
uninvited amicus brief on the issue of whether the Supr:eme Court 
should take the case. · 

1 ·I am. assuming that any amicus brief filed at th~ petition 
stage would urge the Court to grant certiorari.· It is 
exceptionally rare -- almost unprecedented -- for the government to 
file an uninvited amicus brief urging the Court to deny certiorari. 
I am also assuming that, on the merits, we would take a position 
supporting the plaintiffs, as we have taken that position below. 
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First, success at this time in the Supreme 
unlikely, and revie~·in this Couit at this ti~e 
have high costs: pre6luding any chance of later success 
issue, pdssibly leadihg to the overruling of Seattl~, and 
potentially doing damage to.our objectives in the Piscata~ay 
case~ Second, and more important we will hurt our objectives by 
volunteering an uninyited brief, since that brief may be viewed 
by the Court as a political statement and will neces,sarily have 
to portray the reach of Proposi~ion 209 in the broadest possible 
terms, foreclosing us from finding ambiguity in Proposition 209 
in the future. · 

I. supreme court review of this case is undesirable. 
I . 

1.· The chances of success in this case, in this Supreme 
Court at this time, must be counted as very slim, close to nil. 
{The Court's denial of a stay, even pending-its -consideration of 
the certiorari petition, certainly indicates its doubt that 
plaintiffs will eventually sticceed.on the merits.) ~he Seattle 
decision, on which we would principally rely, has alWftYS been 
precarious. · seattle itself was an extension of a hig,hly . 
controversial strand of equal protection doctrine tha't has never 
had the firm support of the court. Seattle was decided by a 5:-4 
vote; the. dissenting votes were cast by Chief Justice; Burger, 
Justice Powell,. then-Justice Rehnquist, ahd Justice o:' Connor. 
Thus, Justice O'Connor's vote, which would probably be necessary 
to a victory for the plaintiffs in this case, may not 1 be~w.:i..thin 
re(lch. If the Court were required to choose between (a) · · 
overruling Seattle and (b) extending Seattle to cover:this case 
and to strike down Proposition 209, I believe the Court.would 
overrule Seattle. · 

2. We would be far better served to preserve the issue in 
this case for another day. Hostility to affirmative action in 
the Supreme Court is at the high-water.mark. A differently 
composed supreme court may view the matter more favorably to our 
position. And if the Court denied certiorari now, we would 
preserve the possibility ·of winning the issue in another circuit 
(should_another State adopt a similar measure) and returning to a 
differently composed Supreme Court with a (hopefully) well-
reasoned lower~court opinion in our favor. · 

Denial of certiorari would also preserve our ability to get 
the courts to look at the application of Proposition 209 in a 
concrete, factual setting, sci that the courts can understand its 
effect in the real·world. A serious problem with this ,case is 
that it is an across-the-board challenge to the application .of 
Proposition 209 to bar any affirmative action program. There are 
few facts in the record. The certiorari petition does ':not 
highlight, or even refer to, the effect that Proposition 209 will" 
have in any concrete -case. The case is of a kind_that :is 
unpopular with the ·.current Supreme Court, brought by ad;vocacy 

. ' 
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groups_in tandem with a political campaign, before the 
has been implemented in any particular factual setting. 
similar in that respect to the challenge to Arizona ':s "o 
English" law that the Court recently dismissed as moot. 

There are significant advantages to waiting. until the 
Proposition (or a similar measure in another State) has been 
implemented and has had an effect in the real world that could be 
viewec;l sympathetically by t.he Court -- by,. for example, forcing 
the termination of a magnet-school program implemented to remedy 

. past discrimination. In fact, once Proposition 209 has been 
implemented, its opponents might be able to argue in·. the lower 

·courts that the Ninth Circuit's decision upholding i~ on art 
across-·the-board basis does not preclude challenges to it i:!.2 · 
applied to particular facts. That would enable us to-return to 

. the Ninth Circuit and the Supreme Court at a future point when 
the Proposition may be more vulnerable. · · ' . 

3. It is very. undesirable to have this case decided at the 
same·time as the Piscataw~y case. The juxtaposition iof the two 
cases is highly unfavorable to our position. The fadts of 
Piscataway merely point out the negative .effects of s.ome of the 
very programs that Proposition 209 has outlawed. The. two cases 
taken together invite the Court .to make b:road negativ~ rulings on 
affirmative action. · · · 

If the Supreme Court upholds the reverse-discrimination 
claim in Piscataway ·on a broad basis, and outlaws voluntary 
nonremedial affirmative-action under Title VII, it is' 
questionable how much good can be done. by preserving the 
challenge against Proposition 209. On the other hand, if the 
Court preserves affirmative action in Piscataway, there may well 
be useful·language in the court's opinion, referring to a loca,l 
government's compelling need to redress past societal. 
discrimination and promote diversity-related objectives, that we 
can use in:future litigation opposing measures similat to 
Proposition 209. · · 

II. We will only hurt our position.by :volunteerinq.an 
amicus brief. 

1. There is a serious danger that the Court will view a 
volunteered amicus filing as a political statement. G~nerally we 
do not file at the petition stage unless we are a party, or 
unless the Court asks for our views (as in Piscataway). When we 
volunteer a filing at the petition stage, we do so because there 
is a. need to express. our view that the decision below (a) is 
clearly wrong, (b) is very broad, (c) will affect a prqgrani 
implemented by the federal government, and (d) ought to be 
reviewed without delay. 
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The .court is aware that such volunteered filings ake \?-\~ " 
uncommon. It is also. aware of. the standards we apply to .. decide· t:: 
whether to volunteer a filing. The Court will no doubt ~ · #_.~ 
chagrined to read a volunteered amicus brief by the Unitecl'· State!}.~ 
challenging a lower-court ruling that (a) does not d1rectly 
involve a f~deral program,_ (b) involves a measure with an 
uncertain reach not yet construed by the state courts, (c) did 
not create a conflict in the circuits, and (d) arguably has the 
be.tter weight of authority. to support it. In short,· the case has 
none of the hallmarks of the kind of ·case in which we volunteer 
amicus briefs, and the Court.will know that. 

2.. The Court has been skeptical of the. position of the 
United States on civil rights cases generally, and e~peeially 
those pertaining to affirmative action. We have tried 
strenuously to counteract that problem by taking a nuanced view 
of such issues in our .filing~ ·~- as, for example, witih the merits 
b~ief that we recently filgd iri th~ Piscataway ease ~­
recognizing the intensity of the national debate over affirmative 
action. A voltinteered filing in this case will hurt pur 

· cr~dibility with the Court generally, and particularly with 
respect to 6ur position in Piscataway; We have labor~d to craft 
a moderate yet forceful position on Piscataway, and volunteering 
a brief in this case would undo that work. · 

3. The rare briefs we volunteer at the petition st~ge tend 
to·be strong advocacy pieces that underscore the sweep of the 
legal ruling of the_ lower court and predict serious negative 
consequences from letting that ruling stand, in order'to persuade 
the Court that review is necessary now. 2 Necessarily, therefore, 
a brief that we would volunteer in this case would haye to give 
the broadest possible reading of Proposition. 209, and:to minimize 

2 See,~, u.s. Br. in Rowinsky v .. Bryan Indepertdent School 
Dist., 96-4, at 8 ("The court of appeals' ruling places virtually 
all claims of an unlawful hostile environment based on student-on­
student sexual harassment beyond the reach of Title IX'.'; "the lower 
court · ruling [] would completely preclude all su.ph claims, 
regardless of the severity of the conduct"); U.S~ Br. in Texas v. 
Hopwood, 95-1773, at 9 ("If left unreviewed, this decision will 
effectively eliminate all affirmative actions admissio~s programs 
in higher education within the Fifth circuit''); u~s. Br~ in Nipper 
v. Smith, 95-1463, at 10, 11 ("The decision belo~ severely 
restricts Section 2-'s effectiveness"; "the Eieventh; Circuit's 
ruling creates a virtually automatic exemption from s~ction 2"); 
u.s. Br. in Kirwan v. Podberesky, 94-1620, at 11 ("The ruling in 
this case severely impedes the ongoing efforts of the United States 
Department of Education's Office for civil Rights to eliminate the 
vestiges of de ju~e . segregation ·in state . systems ·in higher 
ed~cation"). · 
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any ambiguities in that measure. 3 But if the Court '.den'' es 
~ certiorari -:-- which is very likely, and which occurred · .. n 

four civil-rights cases in footnote 2 -- then we will be 
with those representations, andwe will be unable to take 
nuanced view if the issues are joined again in the lower courts. 
That is·what occurred after the Court denied review ·of-the. Fifth 

. Circuit's decision striking down affirmative action ;in 
postsecondary ~chool admissions in the Hopwood case.; 

In-•y view, there is some ambiguity in the scope of 
-Proposition 209,. and it would be ill-advis~d to argu~ to the 
Court,that the Proposition must be read to have the proadest· 
po~siblereach, before the state courts have had any: chance to 
interpret it. The petitioners have argued, for example, that 
Proposition 209 prohibits a local government from taking steps 
even to remedy its own past discrimination, and from using tools · 
such as busing to desegregate public school systems.: It is not 

· clear, however, tha't Proposition. 209 ,......;. which prohibits 
"preferences" -- must inevitably be read in such a broad ~anner. 
Indeed, the California Attorney General, in hisrespcinse to the 
petitioners' request for a stiy .in the Supreme Court, suggests 
that busing and student assignment programs might not be 
prohibited by Proposition 209. A state court might c·onclude that 
a race-conscious remedy narrowly tailo~ed to remedy past 
discrimination in employment by the same employer, or: school 
assignments bythe same school system, is not a preference ,based 
on race but is a permissible remedy for a prior constitutional 
violation. · · 

. . 

If we were to.-argue now, in a volunteered. brief, .that 
Proposition 209 ·should and will be given a very broad. reading, 
and the Court were tb deny certiorari, then we would·be precluded 
in.the future from·arguing that there is. ambiguity in the reach · 

. of the Proposition. But if, ·at a minimum, we were to ·:wait until 
the Court requested our views on the case, then we could take·a ~· 
much more measured view. We could point out the possfble 
ambiguities to the Court, and suggest to the Court .that if the . 
Proposition were given the broadest pbssible reading, then 
serious constitutional difficulties would result, but that some 
(though perhaps not all) of the problems might be resolved by a 
narrower reading. The Court's denial of a stay indicat-es that it 
is unlikely to undertake in this ca~e to construe Proposition 209 
broadly and as warranting immediate review prior to its 
interpretation in the state bourts. The logic of its stay denial 
suggests that it has concluded that it should wait for1the 

3 Moreover, if we did not take that view of Proposition 209, 
we would be undercutting petitioners' arguments and re:ducinq.the 
prospects for a grant of certiorari. · 
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application of Proposition 209 in a concrete casei 
provision has received a binding interpretation by 
courts. 

If we did not volunteer an amicus brief and the 
certiorari (as is likely) , then in the future the gdvernment 
would not be seriously disadvantaged by any representations m~de 
at this time in the Supreme Court about the need for a broad . 
reading of Proposition 209. Moreover, we would have. preserved 
our ability in later cases (in California and elsewhere) to 
explain away the likely denial of certiorari as probably ~esting 
on the Court's uncertainty about Proposition 209's m~aning and . 
scope in advance of its interpretation by the state ~6ur~s. · · 
Volunteering a brief, however, would eliminate that £lexibility 
for us in the future~ 
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THE WHITE HOUSE /IJL0/0 
WASHINGTON 

. - April10, 1997 

MEMORANDUM FOR THE~ENT ... ··· .••• 

FROM: CHARLES F.C. R~ 
-SUBJECT: NINTH CIRCUIT RULING ON THE CALIFORNiA CIVIL 

RIGHTS INITIATIVE (PROP 209) 

As you are aware, on Tuesday, April 8, a three-judge panel of the Ninth Circuit Court of 
Appeals held that the "California Civil Rights Initiative" (CCRI) does not violate the U.S. 
constitution and overtUrned the district court's preliminary injunction enjoining the 
implementation of the initiative. On your direction, the United States had joined, as amicus 
curiae, the plaintiffs' challenge to the constitutionality of CCRI and argued forcefully for the · 
panel to uphold the preliminary injunction pending a trial on the merits. The Department of 
Justice fully expects to continue to participate in the constitutional challenge to CCRI a.S amicus 
and to support the plaintiffs as they move forward in response to the panel ruling. 

The Ninth Circuit Panel Decision 

As you may recall, the gravamen of the plaiil_tiffs' challenge to CCRI is thc~t the 
· referendum is unconstitutional because the referendum makes it more difficult for1 minorities and ' 
women, but not other groups (e.g., veterans or the disabled), to petition state and l~cal entities for ) 
the enactment of preference programs to protect their interests. Plaintiffs relied pr,imarily on the ; 
Supreme Court's 1982 decision in Washington v. Seattle School District No. 1 and 1969 decision: 
in Hunter v. Erickson. The United States joined this argument, and the district col,lli relied on 
Seattle and Hunter in granting the motion for a preliminary injunction. In a strongly worded 
ruling, the Ninth Circuit panel rejected this argument. 

The panel held that in Seattle and Hunter the referendums at issue had placed higher 
political hurdles in the path of individuals attempting to seek "equal treatment" (e.g. busing to 
end segregation or fair housing ordinances to combat housing discrimination) -- ac,tions which 
are constitutionally impermissible. By contrast, CCRI places higher political hurdles in the path 
of individuals attempting to seek "preferential treatment." According to the panel, this type of 
"political structure" differing treatment does not violate the Equal Protection Clau~e since 

-"[l]mpediments to preferential treatment do not deny equal protection." The panel goes on to 
muse, in dicta, that they are "perplexed" by the concept that, in order to rule for the plaintiffs and 
fmd CCRI to be unconstitutional, they must necessarily fmd that it is impermissible for a 
majority of voters (which, the panel states, women and racial minorities together constitute) to 
place a higher political burden upon itself than other groups. 
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The panel dealt with the fact that CCRI singles out preferences based on race and gende...,__ ...... 
and specifically preserves preferences based on other criteria by finding that CCRI does not 

· prohibit preferences which minorities and women can enjoy on grounds other than merely their 
·nice or gender(for example, on their disability or veteran status).· Finally, the panel gave short­
shrift to other arguments advanced by the plaintiffs that CCRI preempts Title VII or Title VI 
provisions that allow for affirmative action programs in certain situations. 

Next Steps 

The Department of Justice has informed us that while the plaintiffs have not made a fmal 
decision on their next steps, they anticipate filing a petition for a rehearing en bane of the panel's 
ruling. Justice is prepared to support such a petition. We are prepared to have the Press Office 
issue a public statement that Justice will support the plaintiffs as they move fo!Ward in this 
litigation. 


