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THE PR:sENT PR %ser;

THE WHITE HOUSE I

WASHINGTON

March 24, 1994 | 94‘MAR 23 PR

MEMORANDUM FOR THE PR ENT

FROM: ANTHONY LAKE[l—
- SUBJECT: Armstrong Litigation
Purpose . ?

To direct the NSC to maintain a disclosure pollcy w1th respect to
certain of its documents. , ,

Background . |

We are moving ahead to implement your decision that we:!will
litigate the status of the NSC in the Armstrong case, on the
basis that the NSC is a solely Presidential entlty Our brief
will be filed Friday at 4:00 p.m. o

As you know, our litigating stance is drlven by legal
considerations. However, it could be misportrayed as an effort
to cloak the NSC in more secrecy than past Administrations.

(Past administrations have processed public requests for access
to certain categories of NSC documents. If we establish that the
NSC is solely Presidential, we could, as a legal matter stop that
practice.) Therefore, because it is good policy and to, dispel
any misperceptions, John Podesta, Bernie Nussbaum and I'all
recommend that notwithstanding our litigating posture, you direct
the NSC to continue to make accessible to the public certain’
categories of NSC documents, and to leave certain.categories of
NSC documents to the next Administration as part of the‘NSC s
institutional records (as past Administrations have done )

We intend to draw attention to the directive when btiefing
Congress on Thursday and the press on Friday on the fact that we
will be asserting in litigation that the NSC is solely .
Presidential and, as such, not subject to the Freedom of
Information Act. :

RECOMMENDATION
That you sign the directive at Tab A.

?J"" sl eon
H '.5'1 77“"!’::'5
Attachment
Tab A Memorandum for the NSC
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NATIONAL SECURITY COUNCIL
WASHINGTON, D.C. 20506

March 21, 1994

ACTION

‘'MEMORANDUM FOR ANTHONY LAKE

FROM: ALAN KRECZKC)R¥;
SUBJECT: Armstrong Litigation

While we do not yet have a Presidential decision, we 'are
preparing to litigate on the basis that we are Presidential

We must file our brief on Friday, by 4:00 p.m. The brlef (draft
at Tab III) argues that the sole function of the Natlbnal
Security Council is to advise and assist the Pre51dent. While
you do not need to review the brief, you might find interesting
the discussion of the evolution of the NSC and how it has been
used by different Presidents. 1
We need to take several actions contemporaneous with or in ’
advance of the filing of the brief.

First, we need a Presidential decision directing the NSC to
continue to review public requests under FOIA-like standards for
certain categories of NSC documents, notwithstanding our legal
assertion that we are totally Presidential and, therefore, exempt
from FOIA. This decision is needed to demonstrate that we are
asserting we are Presidential solely for legal reasons, and not
to cloak the NSC in more secrecy than past admlnlstratlons A
memo to the President is attached at Tab I. We recommend you
sign it now, with the understanding that John Podesta will
forward it immediately if the President chooses the lltlgate
option. LT

Second, we need a supporting affidavit from you for the
litigation. The purpose of the affidavit is to demonstrate that
the NSC staff operates at your direction, to advise and assist
the President. We will need to file the affidavit with our brief
on Friday. A first draft of the affidavit is at Tab II. I would
appreciate any comments/inputs at an early stage sincewe will
need to coordinate this with Justice. (If you provide the
affidavit it is likely that plaintiffs will seek your dep051tlon
concerning the operation of the NSC. This may require 'a several
hour commitment of your time. While we could redo the ;affidavit
for Will’s signature instead, you are in a much stronger position
to attest to the facts in it.) i
Third, we are planning to brief interested congre551onal staff on
' Thursday, and the five major newspapers on Friday. 1In each our
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emphasis will be that the "solely Presidential" argument is
driven by legal considerations, and that as a matter, of policy,
the President has directed that the NSC continue to make some of
its records accessible under FOIA-like standards. We also intend
to issue a brief press statement on Friday at 4:00 p m.

Concurrences by: Don Stelﬂq?gg’ Bill Dagﬁgﬂ; Blll Lear%ﬂﬁk— -

RECOMMENDATION

1.© That you sign the memorandum for the President at Tab I, v

recommending that he direct the NSC to continue a pollcy of

disclosure of certain NSC documents. &,
J

2. That you review and provide me prellmlnary comments on the 6“’ 1
draft affidavit at Tab II.

3. That you authorize congressional consultatlons, coordlnated
with Bill Danvers, on Thursday afternoon.

'
i

Approve <R’ Disapprove

4. That you authorize a briefing of major newspapers on Friday
morning (coordinated with Don Steinberg).

|§

Approve Disapprove i
|
i
Attachments !
Tab I Memo to President ;
Tab A Disclosure Direction to NSC ;

Tab II Draft Affidavit

Tab ITI Draft Brief

BLINTON-LIBRARY PHOTOCOPY -
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IN THE UNITED STATES DISTRICT COURT:

FOR THE DISTRICT OF COLUMBIA ;
DRAFT 3/18/94 4 PM '
PRIVILEGED ATTORNEY WORK -
PRODUCT:; ATTORNEY-CLIENT
PRIVILEGED

SCOTT ARMSTRONG, et al.,
Plaintiffs,

civil Action No.
83-0142 (CRR)

V.

EXECUTIVE OFFICE OF THE PRESIDENT,
et al.,

Defendants.

L e P R i Tl P

'MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ;ON
NSC RECORDKEEPING CLAIMS

i

x PRELIMINARY STATEMENT {

[From its creation in 1947:)khe National Securlty Council
Gy (ts Sole
(NSC) has(pad as lté)functlon to advise and assist the President

in the exercise of his national securlty and forelgn%relatlons

powvers uﬁder Article II of the Constitution. The Nsé‘has.no

independentéauthority. Under its drganic statute, anﬁ as a

matter of historical practice, the Council acts as an%arm/cf the
,

President, providing him with recommendations and as his alter N

ego in seeing that his policies are carried out. For' these

reasons, records created or received by the NSC, 1nclud1ng those
on electronic communications‘systems, are prcpérly tre§ted as
"presidential records" under the Presidential Records Act of 1978
("PRA"), 44 U.S.C. 2201, and not as Federal records subject to
the Federal Records Act ("FRA“), 44 U.S.C. §§ 2101, 29?1, 3101,
‘3301, or records of an "agency" subject to che Freedomlof

Information Act (“FOIA"), 5 U.S.C. § 552.

2 Wr-»w':-w\’\ SN
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It is true that the NSC has treated itself as%subject to the
FOIA with respect to some of its records, and has a&so scheduled
such records under the FRA. In 1ts August 1993 dec151on in this
case, however, the Court of Appeals for the Dlstr1c£ of Columbla
Circuit effectively held that NSC could not malntaln such a

bifurcated system of records -- treating some as “féderal"

records (and "agency" records subject to FOIA), andisome as
3

"presidential." Armstrong v. Executlve 0fflce of the Presxdent
1 F.3d 1274, 1290-96 (D.C. Cir. 1993). Notw1thstand1ng the fact
that NSC had subjected itself to the procedures of and
wi\ ve c.dé- o soork CL ik veloeoks |
jurisdiction under FOI%( e D.C. Circuit noted that the questlon
of NSC’s status had never been definitively dec1ded,{andvremanded
to this Court for a determination of whether it is an agency

i

subject to FOIA. :

Under settled case law, an EOP entity is not an;agency under
the FOIA if it solely advises and assists the Presidént. The
structure and functions bf the NSC as set forth in tﬁe 1947

v i
National Security Act, the functions that have been %ssigned to
the Council through Presidential directives, and the‘hiStdrical
record, demonstrate that NSC exists solely to advise}énd assist
the President in the discharge of his core éonstitutiénal
‘national security responsibilities. Acéordingly, plaintiffs’
challénge under the Federal Records Act to the NSC’s electronic
communications record-keeping practices must be’rejecﬁed because |

the Court lacks jurisdiction to review the recordkeeping

practices of a presidential entity subject solely to the




Presidential Records Act. Armstrong v. Executive Office of the
President, 924 F.2d 282 (D.C. Cir. 1991) ("M")-

A reaffirmation by this Court of the NSC's traéitional‘role ot
as advisor and assistant to the President creates no significant
discontinuity with the past. On the one hand, hcldlng the NSC to
be solely an advise and assist entlty recognizes 1ts key role as
part of the essentlally confidential process of developlng and

implementing national security policy. On the otherihand,

because the President has directed th implementatioh of a

voluntary disclosure policy that wil), in many respects, resemble

FOIA, see part __, infra, informatjon that can be made available

’ 1

AMso anxlo\cé ce~ +"“"}‘7
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Pursuant to § 20(b) of the January 27, 1994 Stlpulatlon
and Order, defendants file this brief prlnc1pally to apprlse the
Court that all electronic communications created or received
within the National Security Council (NSC), for purposes of NSC’
recordkeeping practices, should be treated as "presidential" in
nature. See Parts I-III. While the court of appeals remand algo
concerned the recordkeeping practices of the Office of Science
and Technology Policy ("OSTP"), see Armstrong, 1 F. 3d at 1290,
OSTP has issued guidance under which records created or receiyed
on its electronic communication systems shall be treated as.
Federal records. No other individual or component of the EGP
creates both federal and presidential records on exlstlng
electronic communications systems within the EOP. The EQP’s
general guidance on categorizing "presidential" and :i;g ral"

two

1

records throughout the EOP (including records created received
on electronic communications systems) is set forth i

memoranda titled "Presidential Records" and “Federal Records "
respectively, each dated May 5, 1993, as amended on’ March
1994 (see Exh. and ). In part _ , infra, fendants .
separately address whether any of the materials Within the scope

of plaintiffs’ present FOIA request, as set fogrth in § 1 of the

January 27, 1994 Stipulation and Order, "are froperly treated as
’presidential ’ including being "Presidenti records ' for which.=-
disclosure is currently restricted under 44/ U.Ss.C. § 2204(a)¢§9€gD§E;?\\

po—

see id., at ¢ 6. t
wass b &
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|
to the public will be. This 11t1gat10n, at least as 1t pertalns

to NSC, should come to an end.? ' ‘

STATUTORY AND HISTORICAL BACKGROUND |
A. National Security Act of 1947
The National Security Act of 1947, 50 U S.C. '§ 402,

1.
established the National Securlty Council, to serve as "an

advisory body to the President with respect to the integration of
domestic, foreign and military policies.™ - S. Rep.:No. 239, 80th
Cong., 1st Sess. 10 (1947), reprinted in 1947 U.S. Code Cong.
Serv. 1487, 1494 (Exh. No. __ submitted herewith).’
NMSC- i
Under the Act, the Council is comprised of the Pre51dent
_

the Vice President, the Secretary of State and the~Sepretary of

Defense. 50 U.S.C. § 402(a)(1)-(4).* The President may also
|

? puring the pendency of this litigation, no records or any
of the materials subject to the Court’s injunction that may
contain record information (i.e., backup tapes and hard disks)
will be disposed until the NSC’s legal status is resolved.
Furthermore, as discussed in part infra, the plaintiffs FOIA
request will continue to be processed pursuant to §9 4-10 of the
January 27, 1994 Stipulation and Order.

3 The creation of the NSC was one part of a much broader
purpose of the 1947 Act to unify the military serv1ces by
establishing the Department of Defense over the Departments of
the Army, Navy and Air Force. See Title II of Pub. L. No. 253,
61 Stat. 495 (Exh No. submitted herewith). The Act also
formally established the Joint Chiefs of Staff and the Central
Intelligence Agency. 1@., § 102.

4 In addition, the Director of Central Intelligence and
. Chairman o© he Joint Chiefs of Staff are statutory advisers to
the Ns the President to attend Council meetings.
See Presidential Decision Directive ("PDD") 2, January 20, 1993,
Exh. No. submitted herewith). In addition, President Clint.n
has directed that the membership of the Council also include the
Secretary of the Treasury, the Representative td the United
Nations, the Assistant to the Pre51dent for National Securlty

(contlnued...)
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designate the secretaries and under-secretaries of other

executive jand military departments to serve at his pleasure.

Id., § 4023(a) (7).’ The Act provides that "[t]he Pre51dent of the ~
or Mis denipnec

United Sta es{%hall preside over meetings of the Councml v Id.,

§ 402(a).

Since its inception in 1947, the statutory purppses and

functions of the National Security Council have remained

constant. .Section 402(a) of the Act provides, in‘pa#t:

The function of the Council shall be to : .
advise the President with respect to the ! U f’ﬁﬁﬁgﬁ%
w—“‘—_—-——_‘—__‘-‘_ L v /. 5
integration of doméstic, foreign, and , <
military policies relating to the national .
securlty so as to enable the military 1
services and the other departments and ;

é
N
2
0
agencies of the Government to cooperate more

Zod(, 3

4(...continued) ’ ’
Affairs, the Assistant to the President for Economic Pollcy, the
Chief of staff to the President. . :
¥
Council membership and participants have changed somewhat
since 1947, but throughout its existence the Council’s members
have been cabinet members and other senior executive officials.

5

. For example, under the 1947 Act, membership on the NSC included

the President, .Secretaries of State and Defense, and the sexwice
secretaries £8§ the Army, Navy, and Air Force, as well as the
chairman of the National Security Resources Board. The, 1949
amendments to the Act deleted the service secretaries‘as NSC
members, added the Vice President, and authorized the President
to add members from among secretaries and under-secretaries of
other executive departments See National Security Act of 1947,
supra, § 101(a); National Security Act Amendments of 1949, Pub.
L. No. 216, § 3, 63 Stat. 590, 591 (1949). See also Mutual
Security Act of 1951, Pub. L. No. 165, § 501(e) (1), 65 Stat. 517,
522 (1951) (adding Director for Mutual Security); Department of
Defense Reorganlzatlon Act, Pub. L. No. 99-433, § 203, 100 Stat.
1011 (1986) (making the Chaxrman of Joint Chlefs of staff a
participant, "subject to the direction of the Presxdent"), Anti-
Drug Abuse Act, Pub. L. No. 100-690, §§ 1003(a)(3), 1009, 102
Stat. 4181, 4182 (1988) (formerly codified at 5 U.S.C.'§ 402(f))
(temporarily making the Director for National Drug Control Policy
a participant, "subject to the direction of the President").

Nty




effectively in matters involving national
security. : :

Id. § 402(a).

Subsection (b) of the Act provides: _ |
In addition to performing such other :
functions as the President may direct, for

‘the purpose of more effectively coordinating
the policies and functions of the department
and agencies of the Government relating to

the national security, it shall, subject to
the directi he President, be the duty
of the Council-- - T

(1) to assess and appraise the objectives,
commitments, and risks of the United States

in relation to our actual and potential ;

military power, in the interest of national
security, for the purpose of making : &?G)
recommendations to the President in : c;vw
connection therewith; and o ool

|

(2) to consider policies on matters of
common interest to the department and
agencies of the Government concerned with the
national security, and to make ‘
recommendations to the President in
connection therewith. o o

Id. § 402(b).
Subsection (d) of the Act provides:

The Council shall, from time to time, make : @
such recommendations, and such other reports = . ..
to the President as it deems appropriate or

as the President may require. -

Ty

Id. § 402(d).

Finally, Section 402(c) of the Act provides that ﬁthe
Council shall have a staff to be headed by a civilianvéxecutive
secretary who shall be appointed by the President. " 50 U.S.cC. §
402(c). The executive secretary, subject to the direcﬁion of the

Council, is authorized to appoint and fix the compensation of




advisors;iééd in collaboration with British Prime Minister

| system that characterized the Roosevelt era.

1
i

b

i
i
i

"such personnel as may be necessary to perform such duties as may
be prescribed by the Council in connection with the performance

of its functions." Id.° : -

B. The Historical Development of the NSC R

The NSC was born primarily of the lessons of Wérld War II.
During the war, President Franklin D. Roosevelt cao#dinated much
national security policy himself through personal cdnsultation

‘

with the Chiefs of Staff of the military services, personal

Winston Churchill:D The American military’s exposure to the
British Combined Chiefs of Staff and Committee of Imperial
Defense led to a movement to establish similar coordinating

bodies in the United States to avoid the more ad hoc advisory

i

Shortly after the war, work began(in earne%g)on reorganizing
the entire U.S. national security structure. The debate ﬁitted
those intent on unifying all of the military services into a

single department of national defense and others, led by Navy

¢ since 1947, the President has issued Executive orders -
designating some of the specific topics on which the NSC is to
advise and assist the President. Current executive orders
specify, inter alia, that NSC shall be involved in the
formulation of policy regarding emergency preparedness, E.O. e
12656, E.O. 12472, E.O. 12127; the protection of (sensitiveé)
national security information, E.O. 12356; foreign investment,
E.O0. 11858; and intelligence activities, E.O0. 12333. The NSC’s
specific functions under these orders are discussed in part

i :; *

{
|

{
7 See Hoxie, Gordon R. "The National Security Council,"

Presidential Studies Quarterly (Winter 1982) (Exh. No.
submitted herewith) at 108. ‘

‘9
,k‘fa
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Secretary James L. Forrestal, who favored a high-lével, inter-
agency national security coordinating body in’lieuaa unified
defense agency.®

Forrestal associate Ferdinand Eberstadt preparéd a study-on
the matter which first coined the phrase "National éecurity
Council," Nelson (Exh. No. ;_) at 362, to be a "kiné of a war.
cabinet in which the responsibilities of the ‘Presideint could be
vested,"‘ Hammond (Exh. No. __ ) at 899. Under the E&erstadt

‘ 1

 proposal, the President would chair the NSC and, in bis absence,
the Vice President. Id. Membérship would include tﬁe
Secretaries bf State, War, Navy and Air, with the Joint Chiefs of
Staff and Central Intelligence Agency as part of itsg
deliberations.? |

Since he favored a unified defense department, T#uman ,.qu
discarded the\Navy's proposed alternative, the Nationél Security 9"
Council, in a December 1945 proposai to Congress. Neison (Exh

No. ) at 362; Sander (Exh. No. ) at 374. Ultimately,

' See Paul Y. Hammond, "The National Security COunc1l as a
Device for Interdepartmental Coordination: An Interpretatlon and
Appraisal." American Political Science Review, December 1960, at
899 (hereafter "Hammond") (Exh No. __ submitted herewlth), Alfred
D. Sander "Truman and the National Security Council, 1945-47,
Journal of American History, September 1972 at 370 (hereafter
hereafter "Sander") (Exh. No. submitted herewith); Anna Kasten
Nelson, "President Truman and the Evolution of the National

Security Council," Journal of American History, September 1985,
at 360-362 (hereafter "Nelson") (Exh. No. __ submitted herewlth)

® See Karl F. Inderfurth and Lock K. Johnson, Decisions of
the Highest Order: Perspectives on the National Security Council
(Pacific Grove, California: Brooks/Cole 1988) (hereafter
"Inderfurth") (Exh. No. __ submitted herewith), Eberstadt Repo
Excerpts, at 33. .




however, Truman assented to establlshlng an NSC in order to
obtain Navy support for defense unification, Nelson (Exh No. -
___) at 363; Sander (Exh. No. —_) at 375, but not before
significant changes in Nsc’s proposed functlons. ‘

Truman?s advisors in the Bureau of the Budget (hereafter
"BOB") "look[ed] at the proposal from the point of view of the
Presidency." Sander‘(Exh. No. ) at 379. The Bureau was
concerned that the council was intended "to try to capture the
-Pre51dent to get decisions made collectively 1n his presence "
Id. at 37s8. They were also concerned that the proposed NscC
"delegated authorlty which only the President can delegate since
in the American constitutional system only the President is
responsible for the ultlmate formulation of foreign and mllltary
policy." Id at 379 The Bureau was also concerned that the
council would be dominated by the military and that no staff
outside of the military was planned. Id. :

For these reasons, the Bureau recommended that NSC be solely
advisory to the pre51dent and not be given any authorltatlve
functions in the-statute. Sander (Exh. No. __ ) at 379€»wThe
Bureau proposed virtually all of the advisory langua&e that
remains in the National Security Act.today, including that "the
function of the Council shall be to advise the Pre51dent with
respect to the 1ntegratlon of foreign and military polacles and
to enable the military services and other agencies of the
Government to cooperate more effectively in matters 1nvolv1ng
national security." 1d.

-9 -
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(1) The Truman NSC
After the 1947 Act was signed into law, competing visions of

how the NSC would actually function again emerged, see Nelson

'(Exh. No. ) at 364, and the view that NSC should serve solely

as an advisory arm of the President again prevailed. James
Forrestal, who became the first Secretary of Defensé, viewed the
NSC as "a part of the defense establishment." Id. at 364. He

"envisioned a council at which the President would‘rérely

. preside, since the major function of the council was: to relieve

the President." Id. The NSC would act "within the broad scope
of policies already approved by the President"® and'might
recommend action to individual departments without4first
referring the matter to the President. Id. Forrestél wanted the
NSC to be housed as close as possible to the Secretaﬁy'of
Defense, and to preside himself over the Council in ghe
President’s absence. Id. ‘4 | ;

The Bureau of the Budget again had a much diffegent view,
and regarded the NSC staff aé a‘“further enlargement ?f the
Presidential staff." See Nelson (Exh. No. __ ) at 36§.;;Th¢;

Bureau recommended that the NSC secretariat be housed%in the

Executive Office building "since the basic reason fof;the

Council’s. existence is to advise and aid the President." Id.
See also Sander (Exh. No. ) at 387.'° It also believed the

0 gsee James S. Lay and Robert H. Johnson, Organizational
Histo of the Naticnal S-curity Council During the Truman and
Eisenhower Administrations (hereafter "Lay & Johnson") (Exh. No.

__ submitted herewith) at 6, n.16 ("In fact, office séace was ,§§§§Eﬁ2}\\
' (cqntinued.éﬁ? 27N
2 > <
- = Y, 3
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council should not circumscribe the President’s abiﬁity to make
decisions freely, and recommended that it be regarde@ in the sane
manner as the President’s cabinet, focused on natien?l security
affairs. Nelson (Exh. No. __ ) at 365; Sander (Exh.;No. __;) at
384. Finally, the Bureau recommended that the statuéory
executive secretary be considered the Pre51dent‘s man rather than
that of the Council, an administrative assistant who should have
_ full access to the President. Id. "The Bureau felt{this close
relationship to the President rather than the councii was proper
because the basic reason for the council’s existenceiwas to
advise and aid the President." Sander (Exh. No. ) at 385.
Truman, of course, accepted the plan from the
BOB. It was consistent with his determination
that the presidency never be weakened while
he was in charge. It also reflected his view

that only the president could really make the
tough decisions on forelgn policy.

i

Nelson {(Exh. No. . ) at 366.

At the NSC’s first meeting on September 26, 1947? President
Truman, according to NSC Executive Secretary, Sidney ﬁ. Souers,
"indicated that he regarded it as his council . . . .® See Sander
(Exh; No. __ ) at 387. Truman used the council "’only as a place
for recommendations to be worked out. . . . The pollgy itself
has to come from the Presidenﬁ, as all final decisione have to be

i

made by him.’" Id. (citation omitted).

i

xo(...contlnued) !
provided for the Executive Secretary in the Pentagon,xbut never
occupied. The decision to locate the Council offices 'in the
Executive Office Building reflected a conscious recognltlon of
the Council’s role as a staff arm to the President.")




Truman also made clear from the beginning that; when he
approved recommendations made by the Council, they Qere to be
implemented "/by all appropriate Executive departmeﬁts and
agencies of the U.sS. Government un&er the coordinatfon' of the-
department or agency head who had the primary respongibility for

implementation of the policy involved." Lay & Johnsbn (Exh. No.

) at 13,

In Reorganization Plan No. 4 of 1949, the Nscﬁwés formally
" placed within the Executive Office of the P?esident;:"thus
formalizing a de facto situation." see Senate ﬁeporf 838, 8ist
Congress, 1st Session at 2 (Exh. No. __ Submitted he#ewith).
The Senate Report on this reorganization stated: ;

The President as chairman controls NSC
business, making his desires known through
the executive secretary who is appointed by
the President without Senate confirmation, -
and who acts as the President’s staff
assistant for national security matters.

Id. at 2. The report went on to cite a memorandum p#epared by

the Truman Administration in support of this reorganization which

concluded that: 5

the Council function of advising the |
President indicates the desirability of jtg
official recognition as a strictly -
Presidential staff organization, a high-
policy planning arm of the President. It
pulls together factors involved in a national
security problem and presents to the office
an integrated Proposal for a United States
policy. This requires the coordination of
Cabinet members and other high Government |
officials which can and should pe done only:
by the President or in his name * » =« ‘

~ i)
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Foliowing the advice of his Budget Bureau, Trhman stayed
away from many early NSC meetings, attending just ;2 of 57
meetings between the September 26, 194? meeting anq June 23, -
1950. Léy & Johnson (Exh. No. __ ) at 5, n.11l. Dﬁring this
period, the NSC focused on studies concerning criﬁﬁcal areas of
the world. Id. at 9. After approval by the Presidént, tﬁe NSC
staff would prepare é paper for presentation to the: Council.
Nelson (Exh. No. ___;)' at 368; Lay & Johnson (Exh. No. __) at 11.

+ « « A day or two after the Council meeting
the Executive Secretary submitted to the
President the record of the Council’s actions
and the policy papers as amended and adopted
by the Council, including any remaining
differences of view. . . . The President
acted upon the Council’s recommendations,
deciding any remaining differences of view.
The President approved only the "Conclusions"
of the policy paper; these became the
national security policy on the subject.

]
1

Lay & Johnson (Exh. No. __) at 12-13.M
The NSC staff during the Truman Presidency was érganized in
three parts. See Lay & Johnson (Eih. No. __ ) at 8. ' The NScC
Executive Secretary was considered an assistant to the President,
and worked to coordinate and keep the President appriéed@of“w
Council activities. Id. .The Nsé sécretariat performég‘Auﬁies
such as circulating papers and preparing agendas. ;g;' These
offices constituted the permanent Council émployees. i;g. An

‘WNSC Staff" was created consisting of officials detailed on a

' In April 1949, Truman told the NSC that its reports and
those from the CIA "’/proved to be one of the best means available
to the Presidcent for obtaining coordinated advice as a'basis of
reaching decisions.’" Nelson at 376-77 citing Minutes of NSC
Meeting, April 2, 1949.

—13-
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full time basis by the deparﬁments and agencies regresented on
the Council. JId. at 8. Because the Council expectkd to deal
primarily in foreign affairs, the Staff was headed by a State
Department official called the “Coordinator.“‘ The étaff was
assigned to the Council on a full-time basis and phésically
located together in NSC officés; though they also maintained
offices in and contact with éheir representative ageﬁcies. Id.
at 10."
The outbreak of the Korean War marked é~turningépoint in the
‘history of the NSC. Nelson (Exh.lNo. ___) at 372. "@he
President began to preside regularly at Council meetiﬁgs and made

clear that he intended to use the Council to discuss évery policy

matter concerning the national security." Id. at 373,13 " Truman

also created a new "NSC Senior Staff," by directing NSC members
to appoint an individual at the assistant secretary level to meet
every two weeks and participate actively in NSC staff %ork, while
existing NSC Staff within the EOP became their Staff Aésistants.
Id. at 17.

Of particular significance, Truman assigned the Exégntive

Secretary to direct the Senior Staff’s activities, endiﬁg the

2 Another staff structure was added in November 1947, when
the military services designated "Consultants" to the Executive
Secretary from the plans and operations divisions of the military
- services. Lay & Johnson (Exh. No. . ) at 8. This ;nteragency
staff assisted in substantive research and prepared papers for
NSC consideration. Id. at 11.

¢
k

B Prom June 28, 1950 to January 9, 1953, Truman preszded atAfgﬁofE?;\x\

62 of 71 Council meetings. - Lay & Johnson (Exh No. __ ) at 16, 4§$
n.29.
- - B N
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State Department’s coordination role. Lay & Johnson! (Exh. No.
) at 17. For the first time, this established staff
supervision within the EOP in "an official without departmental

ties." 1d. at 17-18.

(2) The Eisenhower NsSC

President Dwight D. Eisenhower established .new and distinct

structures within the NSC, and used them extensively throughout
'his Presidency. But the fundamental purpdse of thé‘NSC -- to

advise and assist the President in the discharge of national

security policy -- did not change.
Eisenhower conceived_of the NSC as:

a corporate body composed of individuals
advising the President in their own right,
rather than as representatives of their
respective departments and agencies. Their;
function should be to seek, with their !
background and experience, the most ‘
statesmanlike solution to the problems of
national security, rather than to reach
solutions which represent merely a compromise

of departmental positions.
Lay & Johnson (Exh. No. )a t 30. Eisenhower national security

assistant Robert Cutler wrote in 1956: 3
Fundamentally, the Council is a vehicle for a
President to use in accordance with its o
suitability to his Plan for conducting his
great office. The Congress provided the
vehicle, but it is in the President’s
discretion to do with it what he wishes.™

" Robert cutler, "The Development of the National 'security
Council," Foreign Affairs, April 1956, reprinted in Inderfurth &
Johnson pp. 55-65 (hereafter "cutler in Inderfurth & Johnson")
(Exh. No. __ submitted herewith) at 5. |

[
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In March 1953, Eisenhower approved a plan developed b§
Cutler that reflected several key principles for NS?'S
organization, including the "importance of the Presidential
advisory. character of the Councii, aﬁd, deriving thérefrom, the
importance of adjusting the Council’s operation to the needs df
the new President." Lay & Johnson (Exh. No. __ ) at130. The
most significant feature of Cutler’s March 1953 planlwas the role
of Special Assistant to the President, which he’assumed at that
time. Id. Cutler described this non-statutory p051t1on as "the

‘prlnclpal executive officer of the National Security COunc1l "

March 1953 Report, Exh No. _ at

This change represented the designation by
the President of a member of the White House
staff as his pr1nc1pal staff officer for
national security affairs. The Executive
Secretary, who had previously performed this

general role, was reappointed as head of the
career staff of the Council . . .

Lay & Johnson (Exh. No. __ ) at 26..
The Special Assistant was responsible for determihing the
NSC’s agenda, subject to the President’s desires, and for
\ briefing the President in advance of Council meetings ?nd‘fpr
| presenting discussion at those meetings. Lay & Johnsqn'iEXh}"No.
i ) at 26; see also March ;953 Report, Tab No. _ at.iu. The
| , Special Assistant was also charged with bringing to thé
President’s attention lack of progress in carrying out ﬁssigned
tasks, and recommendations for appropriate action. Lays& Johnson

(Exh. No. ) at 26; As under Truman, however, responsibility

- 16 -




for implementation of policy under the Eisenhower NSC rested with
responsible agency heads. Id.

Eisenhower also reorganized the NSC staff. The Senior Staff

1

of interagency officials designated by President Truman was re-
named the "Planning Board," and the NSC staff aésistants were re-
named the Board Assistants. Lay & Johnson (Exh. No.?__”) at 25.
These staffs continuéd to have the same functions, although, of
~significance, the Special Assistant to thé Presidentéwas named as
Chairman of the Planning Board in lieu of the NSC ekécutivé
secretary. Id. | |

The Special Assistant plays a leading role 'in
the Planning Board as presiding officer and
as a non-voting participant. . . . [A]s the
principal staff officer of the President for
national security affairs, he is concerned
primarily to ensure that the paper is |
adequate and satisfactorily reflects the
views of the members of the Plannlng Board |
representing the various. agencies.

Lay & Johnson at 33. This meant that the principal NSC staff
would be coordinated by an assistant to the president.?

| Another significant organizational change under fresident
Eisenhower'was the establishment of the Operations Cdbn&iﬁaﬁing

Board (hereafter “OCB"). The OCB’s function was to "adv1se with"

5 Another staff innovation under Eisenhower was the
establishment within NSC of a small "Special Staff" under the
supervision of the Deputy Executive Secretary. Lay & Johnson
(Exh. No. ___) at 27. This staff performed, inter alia,
"jndependent . analy31s and review of each Planning Board report
before its submission to ‘the Council," as well as a "continuous
examination of the totality of national security policy with a
view toward determining if gaps existed which should be filled
and if important issues or anticipated developments were
sufficiently explored." Id.

i
i

v




those agencies responsible for‘éctually implementing a national
security policy-récommendedrby‘the NSC and approvedéby the
President.'® Lay & Johnson (Exh. No. _ ) at 36-37. iThis
included métters such as operational planning, and &oordinating
- the execution of such plans, but not the power to dfrect any
action. Id. at 37. The OCB’s mandate was limited to
internatioﬁal affairs, but nonetheless it was involvéd in the
bulk of Prgsidentially-approvedvnational security~poiicies. ;g.”

Thus, under Eisenhower the National Seéurity Council was
viewed as sitting "at the top of Policy Hill."

On one side of this hill, policy :
recommendations travel upward through the
Planning Board to the Council, where they are
thrashed out and submitted to the President.
When the President has approved a policy
recommendation, it travels down the other
side of Policy Hill to the departments and.
agencies responsible for its execution. . . .
Part way down this hill is the Operations
Coordinating Board, to which the President
refers an approved national security policy
as its authority to advise with the relevant
department and agencies as to their detalled
operational planning . . . . :

16 The OCB was chalred by the Under Secretary of State and
included the Deputy Secretary of Defense, the Director of the
Foreign Operations Administration, the Director of Central
Intelligence, and a representative of the President. 'Lay &
Johnson (Exh. No. _ ) at 36.

7 Initially, the OCB was staffed separately from the NSC
staff. See Lay & Johnson (Exh. No. ) at 40~41. In February
1957, however, President Eisenhower 1ssued a revised Executive
order placing the OCB within the structure of the National
Security Council. OCB staff were moved into the Executive Off.ce
Building adjacent to the NSC staff, and the staffs were
integrated into a single NSC staff and funded through
appropriations to the NSC. Id.




See Cutler in Inderfurth & Johnson (Exh. No. __ ) at 58,

The Eisenhower systgm also emphasized "carefully staffed and
carefully written documents.®" See Cutler in Indérfu%th & Johnson -
at 58. This "tendency toward formality and stylization"
deliberately "eliminated the informal ’kicking aboﬁtg of a
problem at the Council meeting."” Id. at 59. The Eiéenhower
system accepted this disadvantage in favor of a deciéion-making
process "bgsed on an exactiy prepared and,commonly‘u{derstood
'statement of facts and recommendations." Id. o

i
|

(3) The Kennedy NSC

The NSC system in administration of John F. Kenn;dy was
marked by less formal and structured means for providing the
President advice on national security issues. Kennedy was
influenced by a study of the Eisenhower NSC organization
undertaken by Senator Henry M. Jackson’s Committee oniGovernment
Operations, Subcommittee on Nationol Policy I{achinery;ls The
Jackson Subcommittee issued a report in December 19601(hereaftef
"Jackson report"),” which criticized several elements of the

Eisenhower NSC and foreshadowed many of the changes whigh‘Kennedy

made that underscored NSC’s function as an arm of the President.

8 see Bromley K. Smith, Organizational History of the
National Security Council During the Kennedy and Johnson.
Administrations at 6 (hereafter "Smlth") (Exh. No. jsubmitted
herewith). :

> Henry M. Jackson, The National Security Counc; Jackson
Subcommittee Papers on Eollcy-maging at the gres;gentia; Level
(New York: Praeger, 1965) (Exh. No. __ submitted herewith) 5
42.




The report called the NSC Planning Board a "policy paper
production" system which was "not a creative instrument for
developing and bringing forward imaginative and sharply defined
choices . . . ." Jackson Report (Exh. No. __) at 33-34.  The
Eisenhower Operations Coordinating Board of NSC was also singled
out for criticism as "having little impact on the real
coordination of policy execution." Id.

The Jackson report concluded that "the real worth of the
Council to a President lies in its being an accustomed forum
where he and a small number of his top advisers can géin that
intellectual intimacy and mutual understanding on which true
coordination depends." Jackson Report (Exh. No. _) at 3s8.
Accordingly, the report made several suggestions to ‘
"deinstitutionalize" and "humanize" the NsC process. :Id. at 39.

Of note, the Jackson report recommended that "[tlhe Council
exists only to serve the President" and should meet only when the
President wishes its advice. Jackson Report (Exh. No.. ) at
39. 1In lieu of the Planning Board, it recommended the use of
more informal working groups, and also recommended thataff"

The President at all times should have the *
help and protection of a small personal staff
whose members work "outside the system," who
are sensitive to the President’s own
information needs, and who can assist him in’
asking relevant questions of his departmental
chiefs, in making suggestions for policy '
initiatives not emerging from the operating
departments and agencies, and in spotting

gaps in policy execution.

Id. at 41.

R TN I ‘
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cgepoedy embraced much of what the Jackson report

recommended. - On December 31, 1960, in announcing the appointme
of McGeorge Bundy as his Special Assistant for National Security
Affairs, the President-elect announced his intention "to
consolidate under Mr. Bundy’s direction the National Security
Council secretariat, the staff and functions of the Operations
Planning Board and the continuing function of special projects
within the White House staff."” Smith (Exh. No. _ ) at 9.
AKennedy also directed Bundy to simplify thetNSC orgaﬁization
"toward the end that we may have a single, small, but strongly
organized staff unit to assist me in obtaining advice from, and
coordinéting the operations of, the government agencies concerned
with naﬁional security affairs." Id. i

The OCB was in fact abolished, see Smith (Exh. Nb. __) at
13-14, as well as the function of the Planning Board as staff to
the NSC. The operations of the Council also changed
considerably. Kennedy regarded "formal meetings of the National
Security Council which include a much wider group as ﬁpt
effective," jid. at _ , and utilized informal or ad hoé gfdﬁps
outside of the NSC structure. He met three to four ﬁimes a week
with NSC principals, the Secretaries of State and Defénse, the
Diregtor of Central Intelligence, the Vice President éndABundy,

but not in a formal NSC Council meeting. Id. at 17.%

® one notable example of a non-perman.nt entity used by
Kennedy was the designation of the Executive Committee of the
National Security Council ("EXCOM") to deal with the Cuban
missile crisis of 1962. Smith (Exh. No. __ ) at 45-46. EXCOM was
(continued...)
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Also, in contrast to the staff emphasis in the ;9505 on
coordination of issues for the Council, "Bundy made élear that
the business of thé revised national security staff Qould go well -~
beyond what would be treated in fprmal‘meetings Qf tﬁe Council."
li. "/It is our purpose . . . , in cooperation withiother |
Presidential staff officers, to meet the President’s staff needs
throughout the nétional seéurity area.’"™ Id. 43-44 guoting
Bundy.?

* (4) The Johnson NSC |

The changes to the NSC’s function made by President Kennedy
-- a greater reliance on informal meetings and the usé of NSC
staff as personal advisors -- were carried over‘by Présidént
Lyndon Johnson, though with some additional variations suited to

his own style. At his first NSC meeting on December 5, 1963,

‘Johnson indicated that "not all nat}onallsecurity workycould be
done in meetings»of the Council." Smith (Exh. No. __ ) at 57.
Johnson plannedA“to use the Council from time to time as a forum
in which national'security matters could be examined,"ibut also

3

"to hold special meetings for special purposes." 1d.

0¢,..continued)
not permanent and was dlssolved in January 1963 after the missile
crisis was over. Id. at 46.

! In lieu of a formal process of preparing papers for the
President through the NSC and receiving Presidential decisions
thereon, the Kennedy Administration develcped National Security
Action Memoranda ("NASM"), signed by either the President or

Bundy, which set forth specific instructions, requests for
studies, questions to be answered, or solicited recommendatlons QQQQDEN}
R4

Smith at 23.
oAb
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Johnson preferred national security advice directly from his

1

Secretaries of Defense and State. Smith (Exh. No. . ) at. .

—
(

The trademark advisory mechanism of his administration was the .
Tuesday Luncheon Group with these off1c1als and his national -
security adviser, and a few trusted others. Id. "[AJs Johnson’s
attention increasingly focused on the conflict in Vietnam, the
Tuesday lunch was transformed into the principal foruﬁ for
d1rect1ng strategy and tactics associated w1th the war effort."
‘Inderfurth (Exh. No. __) at 92.

In 1966, Johnson signed a directive assigning the Secretary
of State "’authority and responsibility . . . for the overall
direction, coordination and supervision of interdepartmental
activities of the United States overseas." Inderfurth (Exh. No.
) at 93. This directive also establlshed a Senior
Interdepartmental Group (SIG) to oversee the 1mp1ementatlon of
the admlnlstratlon s foreign pollcy, which, of note, was to be
chalred by a State Department representative and not the
President’s national security adviser. Id.

(5) The Nixon NSC

The Nixon Administration Nsc sfstem, in the wordsiof
national security adviser, Henry Klsslnger, sought to comblne
"the best features of the two systems. the regularlty and
efficiency of the National Security Council, coupled w;th
procedures that ensured that the President and his top%advisers

1

considered all the realistic alternatives.’" Inderfurth at 94

S ert s



quoting Kissinger, The White House Years (Boston: Little Brown,
1979). | i

On his first day in office, President Nixon is;ued National .
Security Decision Memorandum 2, which declared that the "National
Security Council shall be the principle forum for coﬁsideration
of policy issues requiring Presidential determination." See Exh.
No. _ submitted herewith. Nixon directed that the NSC meet

regularly, with a discussion limited to agenda subjeéts, and he

 designated the Assistant to the President for National Security

Affairs responsibility for determining the agenda and ensuring
that necessary papers were prepared. Id. Nixon also established
several NSC interagency subcommitteeg, virtually all of them
chaired by Kissinger, and abolishéd the Senior Interagency Group
established by Johnson and chaired by the State Department. Id.;
see glgg Inderfurth at 95. \

The Nixon NSC structure reflected the President’s plan to
centfalize foreign policy makihg under his personal control and,
as history records, Kissinger, on Nixon’s personal behalf,
assumed substantial responsibility for foreign policy,_ﬁtdﬁvw
Vietnam, to arms control, to the opening to China. fhderfurth &

Johnson at 95.2

Z yhen Gerald R. Ford assumed the Presidency on August 9,
1974, he signed National Security Decision Memorandum 265, under
which the "National Security Council shall assist [him)} in
carrying out my responsibilities for national security affairs"
and the National Security Council shall continue to be tue
principal forum for consideration of policy issues requiring
Presidential determination." See Exh. No. __ submitted ,
herewith). Ford continued the NSC system inherited from Nixon,/

(continued.




(6) The carter NSC

President Carter assumed office with the goal of down-
grading the role of a high-profile national sécurity adviser and =~
placing renewed emphasis on "cabinet-government" in the discharge
of his national security responsibilities. See Inderfurth (Exh.
No. __ ) at 96. On January 20, 1977, Carter signed Presidential
_ Directive NSC-2, which established the organizationai structure
of his National Security Council System. -See Exh.‘No; —
vsubmitted herewith). It set forth the goal‘of placing "more
responsibility in the departments and agencies while insuring
that the NSC, with my Assistant for National Security Affairs,
continues to inteérate and facilitate foreign and defénse policy
decisions." Id. Carter, like Nixon and Ford, designéted the NSC

as his "principal forum for international security issues

requiring Presidential consideration," and éharged hi$ national
security adviser with determining the NSC agenda, witﬁ the
assistance of the NSC staff. Id. |

- Carter simplified the NSC structure by establishing just two
committees: (i) an NSC Policy Review Committee, chaired:as . .
designated by the President, to establish interagency:-.
coordination where primary résponsibility falls on oneyagency;

and (ii) the NSC Special Coordination Committee, to befchaired by

Z(,,.continued)
and initially designated Kissinger to continue to serve as both
Secretary of State and Assistant to the Pruvsident for National
Security Affairs. Inderfurth (Exh. No. __ ) at 96. Ultimately,
Ford appointed Air Force Lt. Gen. Brent Scowcroft as his national
security adviser and chairman of several NSC subcommittees Qéggﬁﬁizx\\

Kissinger had chaired. Id. e

S Toth
J
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the APNSA, to deal with "cross-cutting" issues requiring
interdepartmental Ccoordination. gee Exh. No. at _ . The scc

under cCarter’s Plan was'to include the statutory Conncil members,

(8) The Reagan Nsc

President Reagan algo Sought to restore the Pre-eminence of
the responsible Cabinet leve) departments.in'the NSC process.

Reagan’s first Nsc Organizational directive (NSDD 2), issued in

issues requiring Presidentja; decision.» See Exh. No..__.,n
‘submitted herewith at —- Of significance; however, Nnglé
included an express Provision that the Secretary of State is.the
President’g "principle foreign policy advisorn anq, as?such, was
"responsible for the formulation of foreign pPolicy ang the
execution of approved policy.n» Id. Further, Reagan assigned to

the Secretary of State "responsibility >+« « for the Ooverall

direction, coordination, and supervision of interdepartmental

;".».f‘, c
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activities incident to foreign policy formulation" f« nominally

the functions of the NSC itself. Id. Reagan also set forﬁh the
specific responsibilities of the Secretary of Defense and CIA NN
Director, and charged them with similaf coordination
responsibilities for matters incident to their respective
jurisdictions. Id.

The Reagan directive also set up three differenf'“Senior
Interagency Groups" (SIGs) for defense, foreign policy, and
1ntellxgence, on which his national security adviser served but
4whlch were all chalred by a representative of a cabinet agency.
See Exh. No. __ at __ . Finally, Reagan established another layer
of NSC subcommittees, called "Regional and Functionalllnteragehcy

Groups," to be established by the Secretary of State and

responsible for certain world regions or substantive issues (such
as arms control). Id.

NSDD 2 firmly installed the cabinet
government model in the area of national
security affairs. It lodged central
bureaucratic and policy responsibilities at |
the cabinet level, and assigned only minimal .
supporting missions to the NSC staff. The .
directive divided the broad field of security
policy, as it did the interagency process,
into three distinct parts .. . . . Within
these spheres, it drew direct lines of :
accountability for policy and process alike,
from the respon51ble cabinet offlcer to the
President.?

% gtevens, Paul Schott, "The Raagan‘NSC: Before and After,"

Perspectives on Political Science (Spring 1990) (Exh. No.
submitted herewith) at 119.




In June 1981, Reagan also established the National Security
Planning Group, comprised of the President, the Vice President,
the Secretaries of State and Defense, the CIA Director, and some
of the President’s senior White House staff, to discuss national
security matters. See Exh. No. —_ Submitted herewith. sStaff
were not permitted to attend. Id. The NSPG, rather than the
"National Security Council," became the principal forum within
the Reagan Administration for national security decision-making.
14.

The Reagan-era NSC was marked by an intrusion by some Nsc
staff into the actual conduct of covert operations in the Iran-
contra matter. In the wake of disclosure of these staff
activities, Reagan established a Special Review Board, know as
the Tower Board, to study the appropriate role and functions of
the NSC and its staff. Of the NSC, the Tower Board wrote:

The National Security Council is not a
decision-making body. Although its members
hold official positions in the Government,
when meeting as the National Security Council
they sit as advisors to the President. . . .
The National Security Council has from its
inception been a highly personal instrument. . ..
Every President has turned to those C
individuals and institutions whose judgment

he valued and trusted. . . . Regardless of ~
the frequency of its use, the NSC has

remained strictly an advisory body. Each
President has kept the burden of decision to

himself, in accordance with his
Constitutional responsibilities.®

% See Excerpts from Tower Board Report (Exh. No. /fggﬁﬁi?
submitted herewith) at . ‘ 33 g/




On March 31, 1987, Reagan issued a directive impiementing a
number of the Tower Board'’s recommendations.‘ §gg,Eth No.
submitted herewith. It expressly prohibited NSC staff from L.
assuming any operational roles in covert activities. ';g. It
also provided fhat

all NSC participants shall sit as advisors to
the President in connection with the -
President’s exercise of authority under the
Constitution and laws\of the United States.
.In their capacity as department and agency
heads, NSC participants shall ensure the
effective and expedltxous implementation of .
overall national security policies
established by the President. - Execution and
implementation of such policies shall not be
the responsibility of the Assistant to the
President for National Security Affairs or of
the NSC Staff except as the President
specifically directs.

(8) The Bush NSC
The NSC system in the Bush Administration, set forth in

National Security Directive 1 (Nsb‘i), see Exh. No. __ submitted
herewith, was not unlike its immediate predecessors. For
example, President Bush incorporated by reference the ksc
functions set forth in the 1947 Act, designated the NSC as_the
"principal forum for consideration of national securlty pollcy
issues requiring presidential determlnation, and dlrected that
the "NSC shall advise and assist the President in integrating all
aspects of national security policy as it affects the ?nited
States . . . . " Id. President Bush directed further that "NSC
will be the Presiient’s principal means for coordinating
Executive departments and agencies in the development and
implementation of national security policy." Id.

- 20 -

»;»;::,.—.:Lm R - ‘
N wme B

—— ,?-——«sn('\-« e




Again as in the past, President Bush designated his
Assistant for National Security Affairs to be administrator of
the NSC process, including by developing, upon consultation with
the Secretaries of State and Defense, the NSC’s agehda and ensure
that necessary papers were prepared. See Exh. No. ;‘ at __ .
vVarious NSC subcommittees were established, including a
Principals Committee chaired by the National’Security Adviser and
‘comprised primarily of the NSC principals, and a Deputies

Committee, chaired by the Deputy Assistant for Natioﬁal Security
Affairs, with interagency representatives at the Assistant
Secretary level. Id. »

(9) President Clinton’s National Security Counci; System

on the day he was sworn into office, President Clinton set
forth the basic purpose and structure of how the National
Security Council would operate during his administratipn in
Presidential Decision Directive 2 (ﬁPDD 2"). See Exh.éNo. __;
PDD 2 incorporates by reference the functions of the NSC set
forth in the National Security Act of 1947, and states that under
President Clinton, the National‘Security Council is oréagized "to
assist [the President] in éarrying out [his] responsi§il;tieé in
the area of national security . . . ." and will be "thévprincipal
forum for consideration of national security policy issﬁes
requiring Presidential determination." Id. ’

The President specifically directed that the NSC exists to

"advise and assist [the President] in integrating all aspects of

national security policy as it affects the United States" and féggﬁﬁﬁﬁiax\
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that "[a]long with its subordinate committees, the NSC shall be
(his) principal means for coordinating Executive depa}tments and
agencies in the develépment and implementation of national
security pélicy." See Exh. No. __ at .

PDD 2 also directs that President Clinton’s NSC system will
be administered on the President’s behalf by his Assistant for
National Security Affairs, Anthohy.Lake.” See Exh. No. _ . Mr.
Lake,_chéiﬁs the NSC "Principals Committee," which.includes the
-Cabinet-levei officials on the full'Council'(includiné the
Secretaries of State and Defense, the U.N. Representative, cIa
Director and Chairman of the Joint Chiefs of Staff), in
discussing issues for which the personal attendance-of the
President is not appropriate. I1d. Mf. Lake, working4in
consultation with the Secretaries of State and,Defense, is also
responsible for calling committee mgetings, deterﬁining the
agenda, and ensuring that the necessary papers are prebared. Id.
The President has also directed that the NSC staff shall assist
the national security advisor in undertaking his role to
administer the NSC process. Id. |

Under President Clinton’s NsC organization, thefefis also a
second level committee called the "Deputies Committee, " comprised

of the deputies of Principals Committee members, including the

Under Secretéry of Defense for Policy, the Under Secretary of

% The APNSA is not a statutory member of the NSC nor a
statutory staff officer of the NscC. Rather, the APNSA is a
direct adviser to the President on national security issues
within the White House Office.




State for Political Affairs, the Deputy Director of the CIA, and
the Vice Chairman of the Joint Chiefs of Staff. See Exh..No. e
This NSC committee is chaired by another direct presidential
advisor, the Deputy Assistant to the President for Naiional
Sécurity Affairs ("DAPNSA"). The Deputies Committee ensures thﬁt
all papers discussed by the full NSC or the Principals Committee
fully analyze the issues, fairly and adequately set out the
facts, consider a full range of views and oplnlons, and
’satisfactorlly address the prospects, risks, and implications of
each. Id. The Deputies Committee is concerned, in particular,
with overseeing the implementation of the Pfesident's'national
security policy among the various agencies and departments
responsible for implementatioh. Id4. final;y, the Deputies
Committee is also responsible for day-to-day crisis management
and reporting to the National Security Council. Id.

ANT PROCEEDINGS

- A. Procedural History of Plaintiffs Claim on NSC
Record-keeping Practices.

The plalntlffs have challenged the NSC’s recordkeeplng

guldance as contrary to law because, inter alia, it 1nstructs
staff to save certain material as Presxdgntlal recor&s when,
plaintiffs contend, NSC records must be scheduled exclusively as
Federal records because NSC is an agendy subject to the FOIA.
See Armstrong v. Executive Office of the President, 810 F. Supp.
335, 347-48 (D.D.C. 1993). This Court previously rejected the

plaintiffs’ position, and agreed with the defendants that the NSC

may lawfully designate and segregate presidential and‘federal




records. The Court held that NSC’s.guidelines distiﬁguishing
Presidential records were not judicially reviewable.% Armstrong,

810 F. Supp. at 347-48; Armstrong, 139”F.R.D; 547, 551 (D.D.C. C.
1991) . ;

The plaintiffs crdss~appeaied phis Court'’s ruliﬁg and, as
previously noted, the court of appeals reversed, hol@ing that the
NSC’s guidelines defining Presidential récofds may bé'jgdicially
revieyed. _ArmStron , 1 F.3d at 1296-96. The court o% appeals
'remandeé for further proceedings "to determine wheﬁhe& NSC’s
guidelines inappropriately classify as presidential récords
materials that w§u1d otherwise be subject to the FOIA." ;g. at
1296. | ;

In reaching its decision, the cauft of appeals effectively

held that NSC could not maintain such a bifurcated syétem of .

records -- treating some as “federal"-records (and “agency"
records subject'to FOIA), and some as “presidential."é Armstrong
v.‘Exeéutive Ooffice of the President, 1 F.3é at 1290-56 (D.c.
Cir. 1993). First, the court of éppeals found that, éince the
definition of a Presidential record ih the PRA specificgl;yh'
excludes any documentary materials of an "agency" asg;hgt term is
defined under the FOIA, 44 U.S.C. 2201(2)(B)ki), the'éresidential
Records Act would apply oﬁly to records that fall outéide the
scope of the FOIA because they are not agency records.{-;_. aﬁ

!
‘

1292.%°

% wput another way," the court of appeals held, "the PRA  ___.__
provides that the definition of "agency" records in the FOIA ‘\PRESQ%
' , ' (continued. 40 4
- >
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Next, the court of appeals reaffirmed its decision in Soucie

v. David, 448 F.2d 1067 (D.C. Cir. 1971), that "only entities
‘whose sole function is to advise and assist the President’ are
not separate agencies subject to the FOIA." Id. at 1295. See
also Ryan v. Department of Justice, 617 F.2d 781 (ﬁ.c; Cir.
1980). Thus, according to the court of appeals, if an EOP
component is an agency subject to the FOIA, it cannot also create
resiqential records under the PRA. While the NSC\haé subjected
itself to the procedures of and jurisdictioﬁ under FOiA, the
court noted that the question of NSC’s status had nevér been
definitively decided. Id. at 1296. Hence, the issue this Court
must decide on remand if whether the NSC is in fact an “agéncy"
subject to the FOIA and, thus, éreates‘only Federal records and
not Presidential records. |

B. Prior NSC Recordkeeping Practices and
Decision on Presidential Status

[&hroughout this litigation, the defendants have sought to
preserve the right of the National Security Council to,maintain
distihct categories of records: (1) those subject to the__:’
Presidential Records Act; and (2) those subject to the éédérél
Records Act, which may include agency records subjecéito the .
FOIA{)-Defendants have previously set forth on th? record and in

response to plaintiffs’ discovery, the system under which NSC

®(,..continued) _
trumps the definition of "presidential records" in the PRA."
Armstrong, 1 F.3d at 1292.
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soughtvto treat records under both presidehtial and federal
record statutory schemes and which plaintiffs claim wés unlawful.
To briefly summarize that system, the NSC Secretariat has,
since the Truman PreSidenéy, maintained two hajor, phybically
separate filing systems for documents creatéd by the NSC staff.
See Declaration of Brenda S. Reger III g 6; Answer to |
Interrogatory No. 17; Supplemental Answer to Interrogatory'No. 8.

Documents are logged into one or the other system when,they are

'sent to the Secretariat. Id. The "institutional"™ files contain

documents relating tb the formal NSC process. These typically
include, among others, background or options papers for
discussion in meetings of the Council or a Council sub-group,
memoranda for the President on issues on which consensus has been
reached, and any resulting Presidentiél directives to the
agencies. See Answer to Interrogatory No. 6. These files have
been maintained at the NSC in order to provide continuity in
national security matters between Presidencies. When their
disposition is appropriate, institutional files have been
scheduled pursuant to the Federél Records Act. ,

The "Presidential" files contain the rest of theéﬁbrklofrthe
NSC staff. See Answer to Interrogatory No, 6. These ﬁi1es are

treated as exclusively Presidential, subject to the control of

the President. Outgoing Presidents, with the exception of

President Nixon, have transferred these files to their
Presidential Libraries. See Supplemental Answer to Interrogatory

No. 9. However, by special agreement between departing and




incoming President’s, documents in these files have'sometimes
also been left behind for purposes of continuity. See
Supplemental Answer to Interrogatory No. 9. These files have
been managed pursuant to the Presidential Records Act since 1981.
~ NsC’s past practice in responding to FOIA requests can be “
traced to tﬁe promulgation of FOIA regulations in February 1975,
not long after the 1974 amendments to FOIA enacted in the fall of
1974. 40 Fed. Reg. 7316 (February 19, 1975). In these
- regulatlons, the NSC did not concede that it is, as a matter of
law, an agency subject to the Fofér]h§§§£E§Tté§2“§e§§§§tfgﬁi'were
"intended to guide NSC Staff response to requests for classified
informatién under the amended Freedom of Information Act, insofar
as it is agpligab;e.“ 32 C.F.R. 2101 (emphasis added).

When these regulations were promulgated, the extent to which
the 1974 FOIA amendments applied to the NSC had not been
adjudicated (and,'indeed, is the squect of this lawsuit 20 years
later). Over the past twenty years, the NSC has receiyed |
conflicting guidance on its obligations under the FOIA.

In 1973, the Justice Department, Office of Legal ngnsel
("OLC"), advised the Counsel to the President that thé ﬁéCAwés

not an agency subject to the disclosure provisions of the

Administrative Procedure Act based on the sole function test. See

Exh. No. __ submitted herewith. The Justice Department also
advised that the NSC could reserve the question of its agency

status and comply with the Act to the extent possible, but that




any FOIA requlations should similarly reserve the question of
agency status. Id.

In 1978, OLC reversedAits 1973 opinion and advised the
‘Counsel to the President that, “in general," the NSC could be
' consmdered an agency subject to the FOIA due to its relatlonshlp
at that time with the Central Intelligence Agency, while
reserving its opinion on the specific question of whether the NSC
is an agency only for some purposes, or only in regards to sone
‘recordé. gég 2 Office of Legal Council Opinions, 197,'205
(1978). The NSC continued its policy of maintaining
institutional and Presidential systems and searching the former
in response to FOIA requests.

The propriety of NSC’s practice of maintained two'filing

systems for institutional/federal and presidential records seemed

to be confirmed in a 1984 decision of this Court which upheld

NSC’s policy of searching only 1nst1tu 1ona1 records in response

to a FOIA request. 1In Dow, Loehnes & Albertson v. U.S.
Information Agency, et al., Civ. Action. No. 82-2569, slip op. at
3 (D.D.C. Sept. 28, 1984) (Exh. No. __ submitted herewith), the
court held: L

Documents received or generated by NSC in its
Presidential-advisor capacity. . . are not
*agency records" within the meaning of FOIA.
To the extent that NSC, "as an element of the
White House". . . generates documents to .
advise and assist the President, it does not
function as an "agency" within the meaning of .
FOIA. . . . Moreover, documents in the non-
institutional files otherwise obtained by the
NSC do not meet the flexible test for agency
records status described in Bureau of

National Affairs v. U.S. Dep’t of Justice




- - . L]

In the first appeal heard in the this litigation, the court
of appeals acknowledged as a factual matter the NSC’s practice of
maintaining two types of records.
Because NSC advises the President and has
statutory obligations, it creates both
presidential and federal records. -

Armstrong I, 924 F.2d at 286 n.2. This Court, accordingly,

declined to review the distinction between_Presidential and

"institutional files in evaluating the NSC’s recordkeeping

guidance. Armstrong v. Bush, 139 F.R.D. 547, 551 (D.D.c. 1991).

It was not until the court of appeals"August 1993 decision
that the propfiety of NSC maintaining both institutional files,
searched for FOIA requests and scheduled under the FRA, and
Presidential files scheduled under the PRA, was questioned. 1In
response to that ruling, the NSC again sought the advice of the
Justice Department’s Office of Legai Counsel.k In an opinion
issued in September 1993, OLC advised NSC that it exists solely
to advise and assist the President and is not an agency under the
FOIA. This opinion was based on the NSC functions set forth 1n
50 U.8.C. .§ 402; the comprehensive control of the APNSA over NSC
Staff set forth in Presidential directives; a reassessment of
prior OLC analysis of the reach of impact of FOIA on ﬁhe NSC; and
a change in law regarding the NSC’s oversight responsibilities
over the CIA. |

In sum, the record reflects that the National Security

Council has previously sought to accommodate the important
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interests that underlie the Presidential Records Act, as well as

the Freedom of Information Act and the Federal Records Act, by
seeking to treat distinct categories of records under these
statutes. -However, since its approach to recordkeeping and
information management no longer appears to comply with the law
as analyzed by the D.C. Circuit in the Armstrong case, NSC has
affirmed its historical and current mission of solely advising
and assisting the President.onAnétional security mattefs.
Néc, hdwever, will not abéndon its pr;ctice of‘makingC\ip@JvLsAmuk
nach information aaﬁpaaaéb&e available to. the public. President

a;/‘aé’/.'s(»\ ‘
Clinton has directed that NSC coptihue—_tommadntain procedures for

making available to the public those NSC records and information
weve /o -AIL' .6'7 /IQ/ /46/;44:‘;1 Ay }‘yaj‘f? ) ’

a;_r/'c‘c«‘pl

which

Xeguests and, as appropriate, NSC records of the Clintén
Administration. The Executive Secretary has, accordingly,
directed the Information Policy Directorate at NSC to fevoke.the
current FOIA regulations and replace them with a voluntary
disclosure poliéy covering the same ﬁocuments which previously
were searched in response to FOIA requests:

NSC records which have previously been ;
designated and maintained as institutional -
records and, thus, which previously have been
searched by NSC in response to FOIA requests,
shall continue to be searched and, subject to
the exemptions from disclosure set forth in
that Act, made available on discretionary
basis -- notwithstanding the Nsc’s status as
a Presidential entity within the EOP.

) _//'
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ee Exh. No. __, Itoh Mem. .7

ARGUMENT

I. THE NATIONAL SECURITY COUNCIL IS NOT AN AGENCY WITHIN
THE MEANING OF THE FOIA AND, THEREFORE, CREATES SOLELY
PRESIDENTIAL RECORDS.

A. An Entity is not a FOIA Agency if its Sole -
Function is to Advise and Assist the :
President.

The court of appeals ruled in Armstrong II that the
determination of whether an EOP component guch as 380 may create
“Presidenﬁiél records" under the PRA depends on whether the
component is an "agency" subject to the FOIA. Armstr§n II, 1
~F.3d at 1292. The FOIA requires each “agéncy" to maké its
records, with certain exceptions, available to any person who
requests them, and grants distfict court jurisdiction to order
such disclosure. The FOIA defines "agency" to include "“any
executive department, Government corpdration, Government
controlled corporation, or other esfablishment in the executive
branch of Government (including the Executive Office ﬁf the
President), or any indeﬁendent regulatory agency." S?U.S.C.

§ 552(f). ‘ ‘ ‘

Despite this definition, however, the "1egislatiye~ﬁi3t6ry
is unambiguous in explaining that ’Executive office"&oes not

include the Office of the President." Kissinger v. Rgporters

Committee for Freedom of the Press, 445 U.S. 136, 156 (1980).

7 Also, as discussed in part __ ¢ infra, NsSC will continue to
process plaintiffs’ pending FOIA request, and a determination on
NSC’s status as presidential would not affect access to these
materials under the provisions of the PRA.
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In addition, Congress made clear that the definition does not
cover "the Presideht's immediate personal staff or units in the
Executive Office whose sole function is to advise and assist the.
President." H.R. Rep. No. 93-1380, 93rd Cong., 2d Sess. 14-15
(1974); S. Rep. No. 1200, 93d Cong., 2d Sess. 15 (1974),
reprinted in, 1974 U.S.C.A.A.N. 6293 (1974) (identical language).
In arriving at this definition, Congréss intended to codify the
result reached in Soucie v. David, 448 F.2d 1067 (D.C. Cir.

. 1971). See H. Rep. No. 93-1380, at 15.2 ’ :

In Soucie, the court of appeals.held thatvthe Office of

" Science and Technology ("OST"), predecessor to the current Office
of Science and'Technélogy Policy ("OSTP"), is "a separate agency,
subject to the requirements of the [FOIA] . . . ." .Soucie, 448
F.2d at 1073. The court held that Congress, in acquiescing to
the President’s reorganization plan creating the 0ST, "élearly

contempiated that OST would function as a distinct entity and not

merely as part of the President’s staff." Id. at 1074. The
court stated that "[i]f the 0ST’s sole function were to advise
and assist the Presideﬁt, that might be taken as an indication
that the OST is part of the President’s staff and not;a%;épéfate

agency." Id. at 1075. However, the court noted that the OST had

# The House Report to the 1974 FOIA amendments originally
incorporated the definition of an agency under the Administrative
Procedure Act, 5 U.S.C. § 551(1), and the National Security
‘Council and the Council of Economic Advisers were listed among
examples of such agencies subject to the FOIA. Conferées on the
measure deleted specific mention of Executive Office
establishments in favor of the judicially formulated test set
forth in Soucie and Kissinger.




inherited the "broad power of inquiry" over certain federal
programs delegated by Congress to the National Science
Foundation. When this responsibility was transferred, "both the
executivevbranch and members of Congress contemplated that
COﬁgress would retain control over information on federal
programs accumulated by OST . . . ." Id. Hence, in performing
this function, OST acted essentially as an agent of tﬁe Congress.

"By virtue of its independeﬁt function of evaluaﬁing federal
»prograhs,"‘fhe court held, OST did not act solely t§ advise and
assist the President and, thus, must be considered an agency
under the FOIA. Id.

In Pacific Legal Foundaiion v. Council on Environﬁental
Quality, 636 F;2d 1259, 1263 (D.C. Cir. 1980), the Council on
Environmental Quality ("CEQ") acknowledged that it was an
"agency" under the Sunshine Act, which incorporates thé FOIA
definition of the term, contending instead that it was .an agency
only when not advising the President.® pPacific, 636 F;Zd 1259,
1263 (D.C. Cir. 1980). The court of appeals held that CEQ was an

agency, emphasizing that,{as with the OST in Soucie, the CEQ was

'\.< ubu
"independently authorized to evaluate federal broqraméQ“ | Eﬁ:§i>/

2

Pacific, 636 F.2d at 1263. In particular, under executive orders

expanding its statutory authoritlethe CEQ was authorized to

_ ® The Court rejected the concept that agency status can vary -
depending on which function the entity is performing, relying on
Ryan v. Dept. of Justice, 617 F.2d 781 (D.C. Cu.r. 1980) (Attorney

General’s records, created in role as Presidential advisor,
regarding judicial nominations, are agency records). Pacific,
636 F.2d4 at 1264. , ‘
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issue guidelines to federal agencies for the
preparation of environmental impact
statements, . . to issue regulations to
federal agencies for implementing all of the
procedural provisions of NEPA, . . [and to]
publish{] and periodically revise(] the
national contingency plan for the removal of
oil and hazardous substances from navigable .
waters.

Pacific, 636 F.2d at 1262 (citations omitted). Indeed, in
analyzing the holding in Pacific, the court of appeals' recently
stressed that CEQ’s requlations were "legally bindipg‘on the
“ aganciés .I; . " Meyer, 981 F.2d at 1292. Such independent
authority rendered CEQ an agency. | |

The court of appeals provided a more detailed explanation of
the "sole function" test in Rushforth v. Council of Economic
'Advisers, 762 F.2d 1038, 1042-1043 (D.c. cir. 1985), in which it
held the Council of Economic Advisers ("CEAP??ZO be an éqency.
Although its organic statute is "for all prac;ical purposes(]
identical" to CEQ'S, the CEA was heid solely to advise and assist
the President. Rushforth, 762 F.2d at 1043. Congress authorized
the CEA to "assist and advise the President" in preparing the
Economic Report, "to gather" information concerning econ?mic~
developments, and "to appraise" fedéral programévand~§ak; :
recommendations to the President with respect to thosé prograns,
and "to develop and recommend to the President national economic
policies." Id. at 1042 n.6; 15 U.S.C. § 1023(c). The Court
contrasted these functions with the functions at issue in Soucie

and Pacific.

Each one of CEA’s enumerated statutory duties
is directed at providing. . . advice and

iy
3
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assistance to the President. For example,
the CEA is directed to appraise federal
programs relative to a particular statutory
policy and make recommendations to the
President in that regard. 15 U.S.cC.

§ 1023(c)(3). The duty to appraise is directly
connected to the Council’s duty to make '
recommendations.

Id. at 1042-43.

The Court in Rushforth held that the CEA is not an agency
because it "has no independent'authority such as that enjoyed by

either CEQ or OST." Rushforth, 762 F.2d at 1042.

CEA has no regulatory power under the

statute. It cannot fund projects based on

the appraisal, as OST might, nor can it issue

regulations for procedures based on the

appraisals, as CEQ might.
Id. at 1043. Consequently, where the independent authority of -
OST and CEQ to investigate and regulate federal programs rendered
them agencies, CEA’s function of gathering data and appraising
federal programs in order to advise and assist the President
rendered it a non-agency under the sole function test . CEA
also did not ask the court to find that it was both an agency and
not an agency, as CEQ and OST had. Rushforth, 762 F.2d.at 1041.

Last year, the Court of Appeals held that a group of senior

advisers to the President, grouped together within the EOP as the

Task Force on Regulatory Relief ("the Task Force") and chaired by

% The court in Rushforth held that specific mention of the
Council of Economic Advisers (along with the NSC) as an agency in
the House Report was entitled to "little weight" since "the
Conference elected to embrace a test to be substituted for a
listing of the entities to be included; the outcome of the case
before us should, accordingly, turn on an examination of Soucie
and the sole-function test enunciated in that case." Rushforth,
762 F.2d -at 1040-41. See Meyer, 981 F.2d at 1292.
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the Vice-President, did not constitute an agency. Meyer, 981

. F.2d 1288. In this case, the court focused in particular on the
meaning and application of what the term "assist" means as part
of the Souéie "advise and assist" sole function test.

The Task Force was staffed with Office of Management and
Budget personnel. The purpose of the Task Force was tb review
pending and past regulations "’and recommend appropriafe
legislative remedies’" to the President. Meyer, 981 F.2d at
-1289-90 (citétion omitted). The Task Force was alss;té guide the
Office of Management and Budget in implementing other aspects of
the President’s Executive Order on regulatory reform. 'Mgzg;, 981
F.2d at 1290. The Court distinguished these functiqns,from those
of OST and CEQ:

- OST was a FOIA agerncy precisely because it .

could act directly and independently beyond
advising and assisting the President . . . .

* * *

CEQ differed [from CEA], however, because
several executive orders had given it the
power to coordinate federal environmental
programs and to issue guidelines to federal
agencies [as well as] the authority to .
promulgate regulations -- legally binding on
the agencies. . . . ’ :

Meyer, 981 F.3d at 1292.

The Meyer court set out "three interrelated factors" bearing
on whether "those who help the President supervise others in the
executive branch" solely advise and assist the President.

We must asii how close operationally the group
is to the President, what the nature of its

delegation from the President is, and whether
it has a self-contained structure.




Meyer, 981 F.2d at 1293. The Court found that the Task Force, a
collection of cabinet officials and other senior Presidential
advisers, stood "only a hair’s breadth from the President® and
"were acting not so much as the heads of their departments, but_
rather as the functional equivalents of assistants to the
President. . . ." Meyer, 981 F.2d at 1294. See aiso’gg;;;

Security Archive v. Archivist, 909 F.2d 541, 545 (D.C. Cir. 1990)

(holdipg th;t the White House Counsel’s Office, a gpmponent of’
' the Office of the President, cannot be a FOIA agency). The Court
also found that the delegation of "responsibility for providing
‘guidance’ and ’‘direction’ to the OMB Director, and the authority
to resolve disputes between agencies and OMB ‘or [fo] ensure that
they are presénted to the President’" did not show a substantial
delegation of independent authority. Meyer, 981 F.2d at 1294-95.
Finally, the Court noted that the "%ack of a separate staff"
reinforced the conclusion that the Task Force lacked "independent
authority" and was "Simply é partial cabinet group." -Meyer, 981
F.2d4 at 1296. |

Thus, césés applying the "sole function to advise and ~ -
assist" test to units within the Executive foice of the *—\
President have turned on two crucial inqﬁiriés. Firsf, is the
entity at issue "close to the President opérationaily“ in the way
CEA and the Task Force were? Second, has the entity been

delegated "’/substantial independent authority,’"™ Meyer v. Bush,

981 F.2d 1288, 1292 (D.C. Cir. 1993) (gquoting Soucie, 448 F.2d at

1073-75), to "take direct action," such as award money, initiateg

N
5
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research, or issue guidelines or requlations binding on other

agencies or members of the public. Rushforth, 762 F.2d at 1041-

43.

B. The National Security Council Exists Solely -
to Advise and Assist the President ‘

As a preliminary matter, it is established law that the
Office of the President‘is not an.agency subject to the FOIA.
Kissinger, 445 U.sS. af 156. It is also settled fhat the office
~of the Assistant to the President for Naticnal Security Affairs
is not an agency subject to the FOIA. Id. |

The issue before the Court is whether the National Security
'Co.tqu/'n'L oF P,’CJIJ\..,{" Uice P/tJll/lw/" a~of

Council, an assembly of abinet-level national security official;

located within the EOP, over—which—thePresident-praesides hy law,

] 3 )
. . s
Sa~vyeme -t - -y w ! M Sot ada a NG alaPc

Security Adviser—nmonethetess is an agency under the FOIA and,

hence, creates only Federal records ‘and not Presidential records.¥
, Preseade of /)J§J{cls~f‘. . C%cm - Dp—a»@‘/-'oV"‘("/? cleo o
A- The NSC’s Statutory Functions Dememstrate G.f. —
that it Exists Solely to Advise and Assist
the President. :

The starting point for determining whether thé NSC solely
advises and assists the President muét be the National éécufity
Act of 1947. The statute itself addresses the basic inquiries
raised in Meyer as to "how close operationally" the entity at
issue is to the President and the nature of the delegation of
authority at issue. . |

First, under>Section 402 (a) of the Act, the President

himself serves on and presides over the NSC. 50 U.s.cC.
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§ 402(a). This provision makes the éresident the head of the
entity. Since the Office of the President is not subject to the
FOIA, Kissinger, 445 U.S. at 156, a bocdy such as NSC over which -
the President presides also cannot be subject to the FéIA?:
Second, the NSC’s legislatively created structure also
demonstrates,‘under the Meyer analysis, that it is not an agency.
Again, under Section 402(a), the statute creates a "council"
which includes not only the President and Vice President, but
élso severai cabinet level officials such as_the Secretaries of
State and Defense. Other high~-ranking officials join fhe
Council’s deliberations, such as the chairman of the Joint Chiefs
of Staff and the Secretary of the Treasury, the Difector of
Central Intelligence, and senior White House advisers ﬁo the
President such as his Assistant for National Security Affairs. <

The Council, then, is an assemblage of advisers, much like the ‘ L3

President’s cabinet, and thereby entirely lacks the structure of NS
. - Buen - vmoae 30 Hronm
an "agency" of government. Meyer, 981 F.2d at 1293. Like the - = 0
Task Force in Meyer, these advisers stand "only a hair‘’s breadth ‘ gmN”
from the President," and are "acting not so much as the -heads of (=
their departments, but rather as the functiohal equivélents of
assistants to the President. . . ." Mever, 981 F.2d at 1294. |
Third, the functions of thé NSC set forth in the statute
demonstrate that it exists solely to advise and assist the

President. As noted above, under the National Security Act of

1947, 50 U.S.C. § 402, the NSC’s functions are: (i) to ‘advise the
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and military policies; (ii) to effectively coordinating the
policies and functions of the departments and agencies; (iii)\to
assess and appraise the objectives, commitments, and risks of the
United States for the purpose of making recommendations to the
Président; and (iv) to consider policies on matteré of common
interest to the national security,departments and agencies and
make recommendations to the President. See 50 U.S.C.js 401(a),
(b) and (d). None of these functions fallgvoutside the ambit of
“édvisiﬁg ahd assisting the President. Indeed, the legislative
history of the Act states plainly.that NSC is "an advisory body
to the President with respect to the integration of domestic,
foreign and military policies." S. Rep. No. 239, 80th Cong., 1st
Sess. 10 (1947), reprinted in 194? U.S. Code chg.‘Serv. 1487,
1494.

. In sum, the NSC cannot be con51dered an "agency" sub]ect to
the FOIA under its basic statutory charter because: (i) the
President himself presides over its activities; (ii) the entity
itself is an assembly of other cabinet-level national security
advisors to the President; and (iii) its statutory functions are
purely advisory. S

Ultimatelf, however, the role of the NSC as adviéory to the
President is bésed on more fundamental grounds. Because the
membership of the NSC includes the President, Vice President, and
the Secretaries of State and Defense, and given its purely
advisory role, the National Security Council could «xist entirely

apart from any statutory setting. The President's'authority over
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the national security policies of the United States derives from
his authority under Article II, Section 2 of the Constitution as
both commander-in-chief of the Armed Forces and as chief of
state. See U.S. Const. Art. II, § 1, cl. 1, § 2, cl. 1 & 2.
These cohstitutional responsibilities form the basis of "[t]he
very deiicate, plenary and exclusive power of the President as
the sole organ of the federal governﬁent in the field of
international relations -- a poﬁer‘which does not require for its

. exercise an act of Congress. . . ." United States v. Curtiss-

Wright Export Corp., 299 U.S. 304, 320 (1936). This exclusive
power is instead "conferred by the Constitution." Chicago &
Southern Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 109
(1948) .3 |

The réle and functions of the National Secufity Council

cannot be viewed apart from the President’s Article II authority

3 An early Congress expressed this understanding clearly:

The President is the constitutional representative of
the United States with regard to foreign nations. He
manages our concerns with foreign nations and must
necessarily be most competent to determine when, how,
and upon what subjects negotiation may be urged with
the greatest prospect of success. For his conduct he
is responsible to the Constitution. The committee
considers this responsibility the surest pledge for the
faithful discharge of his duty. They think the
interference of the Senate in the direction of foreign
negotiations calculated to diminish that responsibility
and thereby to impair the best security for the
national safety. The nature of transactions, moreover,
requires caution and unity of design, and thelr success
frequently depends on secrecy and dispatch.

Curtiss-Wright, 299 U.S. at 319 (quoting 8 U.8. Sen. Reports
Comm. on Foreign Relations, p. 24 (1816)) (emphasis added).
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over the national security policies of the United States. The
President canﬁot personally carry out each task or activity
associated with his constitutional responsibilities over national
security, énd the NSC exists to serve as his alter ego to advise
and assist him in carrying out the Président's responsibilities.
Hence, the role of the NSC as "advisory" does not hinge in the
final analysis on its statutory mandate, but on the fundamental
notion that the Constitution vests in the President plenary
-authority to-speak as the sole organ of-thé—United‘étates in
international relations.

3. Under Presidential Directives, the

NSC Has Functioned to Advise and
Assist the President.

Other sourcés of authority are relevant to the ﬁueStion of
whether an entity within the EOP has been delegated "substantial
independent authority" whicﬁ regders it subject to the EOIA.' In
the case of the NSC, diggggggz?fecora of its rolé and functions
may be found in the Presidential directiveS'undef which the NSC’s
structure and functions are set forth from one administration to
the next to suit the particuiar needs of the President. .

‘President Clinton’s Presidential Decision Direct%ﬁe%(bbb.z),
is fully consistent with the National Security Act, rééffirming
that the NSC is to be an arm of the President to advise aﬁd
assist him in the integration and coordination of national

security policy. President Clinton’s immediate predecessors in

office u:ilized substantially similar president.al directives to

2
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in the conduct of his national security responsibilities.

Indeed, the directives of Presidents Clinton, Bush, Reagan,
Carter, Fofd, and Nixon incofporate each of the following
fe&tures: (i) restated the functions of the NSC set forth in thé'
1947 Act; (ii) designated the NSC as the principal forum for
consideration of national security policy issues requiring
pre51dent1al determination; (iii) provided that the NSC’s
'functlon is to advise and assist the President in the discharge
of his national security responsibilities; (iv) directed that the
Assistant to the President for Nationalvéecurity Affairs manage
the NSC system by overseeing the preparatioq of an agenda and
policy papers; and (v) designated the APNSA and DAPNSA are chair
of key NSC interagency committees.®

These directives demonstrate that under President Clinton as
well as past Presidents, the NSC syéfem is formally organized
solely to advise and assist the President. Not only has such a
role been expressly_statéd by the President, including by
reference to the advisory functions in the 1947 Act, but’the
administration of the Nsc system by the President’s aési;téﬁﬁlfor
national security affairs, as assisted by the NscC staff,

demonstrates that the NSC process is an instrument subject to

i - J i v She o~ cbsida
direct Presidential control. ™ Nertber  NSCshedf : 4 Z:l
‘ ‘\oc (:K.z ‘/\L\‘\f\)\_ \-»( 2 bl

As with the Council itself, the functions undertaken by the o

ASNSA and NSC staff ultimately derive non'from the 1947 Act, but TQ&
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from the President’s authority under Article II of the

Constitution over national security affairs. The President

cannot personally carry out each task associated with his
national sécurity policies, and the APNSA and NSC staff serve as
alter egos of the President as they advise and assist him in
carrying out the President’s responsibilities. This is the case
whether the APNSA and NSC staff are involved in adviéing and

assisting the President directly, or through their efforts to

-administer the NsC process and oversee and coordinate the

President’s policy through that process. Unlike cabineﬁ
secretaries, neither the APNSA, DAPNSA, special assistants to the
President serving on the NSC staff, nor the NSC staff itself,
including the statutory Executive Secretary, are subject to
confirmation by the Senate. These individuals are appointed
solely by the President, and their role is to assist him in
carrying out his Article II duties.k.The regularity of the roles,
functions and administration of the NSC over the past decades
demonstrates its role as ah‘instrument to advise and assist the
President has not changed since its inception.

C. The Historical Record Demonstrates that theg
NSC is An Advisory Arm to the President -

The historical development of the National Security Council
set forth above demonstrates that it was conceived, established,
and utilized as an instrument of the President, providing advice
and assistance related to the dischatge of his core
constitutional national security xesponsibilities, and molded by
each President to conform to his own personal management style.

_53-
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Even before it was created, the Eberstadt study proposed
that:

The National Security Council (Nsc) . . .
would only be advisory to the President, for
it was also an accepted premise of the
Eberstadt group, as well as Forrestal and the
Navy protagonists in the unification
controversy, that the President could not be
forced to share the Constitutional
responsibilities of his office.

Hammond at 899.
President Truman also regarded the NSC as an advisory
instrument of the President: |

Both the cabinet and council are parts of the
President’s immediate official family. As
such, their use and operation in any
particular instance are subject to the
President’s personal discretion and

judgment . ® :

As Truman NSC aide Sidney Souers put it:

It should therefore be clear that the Council
itself does not determine policy. It
prepares advice for the President as his
cabinet level committee on national security.
With complete freedom to accept, reject, and
amend the Council’s advice and to consult
with other members of his official family,
the President exercises his prerogative to

' determine policy and to enforce it.

Inderfurth & Johnson, Souers at 50.
President Truman took critical first steps to establish the
NSC as a Presidential arm by making clear its advisory function

and establishing its staff within the EOP. Nelson at 378.

» Sidney W. Souers, "Policy Formulation for National .
Security," American Political Science Review, 43 (June 1949) 534-
543, reprinted‘in Inderfurth & Johnson, pp. 48-54, at p. 49.
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- The fairly elaborate NSC structure established to support
President Eisenhower met his particular demands for thorough
analysis before national security advice was given to him.

The most obvious was President Eisenhower’s
predilection, acquired in his military
service, for completed staff work. He
preferred a policy process which ensured
thorough staff review of papers submitted to
him for con51deratlon.

Under Eisenhower, "at the Council table all sides are present."

Here, together in give-and-take argument, -are
the President’s principal advisers, stating
their views before each other and before the:
President, upon whom rests the burden of
decision; questioning and being questioned;
each having his free, full opportunity to
speak before the die is cast.

_I_g'
President Kennedy’s use of the NSC system reflected his own

management style: fewer formal meetings and formal papers,. and

far less of a Qommittee structure, and an enhanced use of NSC
staff as independent advisors to the President. Kennedy turned to
the NSC "for substantive policy advice rather than for mere
policy coordination®” and, in this way, "the NSC became more
visible, more inﬁimate With, and more committed to each .

particular president." He also chose to rely less oﬁithe

% Robert H. Johnson, "The National Security Council: The
Relevance of its Past to Its Future," Orbls, v. 13, Fall 1969 at
715. ‘

35 Margaret Jane Wyszomirski, "The Deinstitutionalization of
Presidential Staff Agencies," Public Administration Review,
(Sept./Oct. 1982) at 452.
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Council ih favor of more informal meetings and specialytask
forces, underscoring that the role Of‘the NSC is contingent on
how the President chooses to carry our his national security |
responsibiiities under the Constitution.

President Johnson demonétrated that axiom by relying more on
this own innovations to the NSC process, such as‘the Tuesday
Luncheon Group. |

President Nixon also utilized an NSC system that was clearly
_an extension of the President’s direct and‘ﬁersonai‘control over
national security policy. The Nixon NSC structure reflected the
President’s plans to centralize foreign policy making under his
personal control. Nixon’s use of the NSC system in this manner,
‘ through Kissinger, was consistent with the view that

(iJt is not, of course, the NSC which makes
decisions. The President makes decisions, in
accordance with his Constitutional
responsibility, and the NSC remains an
advisory body as conceived by the 1947
National Security Act . . . .

President Carter also made clear, even before taking office,
that, "in the final analysis,‘the national security process he
- established would be responsive to his personal control."
Inderfurth & Johnson at 96. Id. The responsibility for the

conduct of foreign affairs, Carter stated, "lies.in the White

House with the President" and he "would represent the country in

% y.s. Congress, U.S. Senate, Committee on Governmént
Operations, Subcommittee on National Security and International

Operations. The National Security Council: Commeni by Henry
Kissinger, March 3, 1970, 91st Congress, 2nd session (Washington:

Government Printing Office. 1970) ("Kissinger Letter") at 2. Y
Q A
é :
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foreign affairs."” The advisory role of the NSC under Carter
was demonstrated in the President’s memoirs, where he wrote: that
the NSC staff "was particularly adept at incisive analysis of
strategic éoncepts, and were prolific in the production of new
ideas, which they were‘eager to present to me." Id. at 98.
President Reagan’s initial treatment of the NSC systen

. demonstrated his choice to instill direct advisory authority in
cabinet agencies. 1In the aftermath of Iran-contra, he issued a
. directive which strengthened the NSC’s advisory process, made
clear that the execution and implementation of policies would lie
outside of the NSC and, in particular:

stressed the NSC staff’s character as just

that, a staff, and articulated its essential

roles and missions in assisting the security

advisor with assigned management and policy

advisory duties.
Stevens at 120. In the end, the Reagan-éra NSC led to a
reaffirmétion of the proper and t:aditional role of the NSC as an
advisory arm to the President. |

The advisory role of the Bush—-era NSC is reflected in the

views of Bush’s national security adviser, Brent Scowcroft.
According to the Toﬁer Board report, which Scowcroft‘ﬁefgéd‘”
write, the APNSA is to be an "honest broker for the Ngc process"

who "assures that issues are clearly presented to the President"

along with "all reasonable options [and] analysis of their

3 Lee also Kevin V., Mulcahy, "Foreign Policy making in the
Carter and Reagan Administrations," Presidential Studies
Quarterly (Spring 1986), pp. 280-299, reprinted in Inderfurth &
Johnson, pp. 122-135, at 124. ‘ /
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disadvantages and risks," and that "the views of the President’s
other principal advisors.are accurately conveyed." The APNSA
must also "provide advice from the President's\VAntage point"
since "theAPresident is [his] only constituency." The APNSA must
also monitor "the actlons taken by the executive 6epartments in
implementing the President’s national security policies" and "ask
the question whether these actions are consistent with
‘Presidential decisjons . . . ." This reflects the roles that
"Scowcféft s&& for the NSC procéss during the'Bush Aaministration

In sum, the record of each President, reflected in
‘Presidential directives, or the recorded history of their NSC
'system, demonstrates that since fruman NSC has been regarded and
treated as an advisory arm which assists the President in
carrying out his national security constitutional
responsibilities.

D. Presidents Have Not Deleqated Independent

wau

|

C« ,g,
04*” R}
Authority to the NSC Though Executive Orders o8 6§>*>// ﬂ;

M)
As discussed infra, the NSC is subject to directives and ) dﬁﬂ Qyu

o
orders which further define its organization and mission. éyWﬁ

However, such additional directives must, in the firstAiﬁsfance,'
be assessed relative to a particular statutory policy; Rushforth,

762 F.2d 1042-43, in this case a policy which establishes a

Council to serve as an instrument of the President in the conduct

of national security affairs. Each of the Executive orders

touching the NSC furthers that purpose. : A wa&

Since 1947, Presidents have issued Executive orders
designating some of the specific tépics on which the NSC is to
- 58 =
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advise the President, as well as the manner in which the NSC is

to assist the President by transmitting his policies to the
agencies and monitoring their implementation. A revie& of orders
currently in effect indicates that they do not grant the Nsc any
"substantlal independent authority to perform specific
functions," but simply require the NSC to provide guidance and
direction for national security policy. Consistent with its
statutory purpose to advise and assist the Pre51dent on national
‘securlty 1ssues, current executive orders specify, ;g;g; alia,
that NSC shall be involved in the. formulation of policy regarding
national security emergency prepafedness, E.O. 12,656,\53 Fed.
Reg. 47,491 (1988); E.O. 12,472, 49 Fed. Reg. 13,471 (1984); the
protection of sensitive national security information, E.oO.
12356, 47 Fed. Reg. 14874 (1982) and, E.O. 12,829, 58 Fed. Reg.
51,753 (1993); foreign investment, E.O. 11858, 40 Fed. Reg.
20,263 (1975); and intelligence acti&ities, E.O. 12333, 46 Fed.
Reg. 59,941 (1981).

Under E.O. 12,656, "[t]he National Security Council is the
principal forum for consideration of national security emergency
preparedness policy." - E.O. 12,656, § 104(a). The Pres1dent sets
the nation’s emergency preparedness policy, and the NSC is
responsible, "[p)ursuant to the President’s direction, . . for
developing and administering sﬁch policy." 1d., § 101(a). The

director of the operational agency in this area submits:"periodic
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reports to the National Security Council on implementation." Id.
§ 104(c).®

Similarly, in regard to national security issues concerning
telecommunications functions in an emergency, the NSC serves to
"[é]dvise and assist the President in coordinating the |
development of policy,’plans, programs and standards," "[p]rovide
policy direction. . . should the President so instruct,® and
receive reports from the agencies. E.O0. 12472,
. §§ 2(a5&(b){ 1(e) (4). See also Id., § 2(c)(1l) (The NSC’s
*planning and Oversight Responsibilities" are to "advise and
assist the President in. . . [c]oordinating the development of
policy. . . [plroviding policy oversight and direction").”

The NSC also provides "overall policy direction fdrbthe

information security program" set up by E.O0. 12,356, and oversees

the work of the implementing agency, the Information Security

Oversight Office, including approviﬁg regulations and
transmitting a report from that office to the President. E.O.

12356, 8§ 5.1(a), 5.2. Certain decisions of the Director of the

¥ The NSC also oversees the Federal Emergency Managément-
Agency’s civil defense policies in order to coordinate it with
the "Nation’s overall strategic policy. . . ." E.O. 12148, § 2-
204, 44 Fed. Reg. 43,239 (1979). ‘ :

¥ The requlations implementing these executive orders

similarly stress that, in times of war, the APNSA provides
"general policy direction for the exercise of the war power
functions of the President. . . should the President issue
implementing instructions. . . ." 47 C.F.R. § 202.3(a). 1In
peacetime, the "National Security Adviser shall. . . [a]dvise and
assist the President in coordinating the development of policy.
. «" 32 C.F.R. § 202.3(c). The NSC’'s "circular" on these issues ..
is issued "on behalf of the President. . . ." 32 C.F.R.
§ 213.1(b).




Information Security oversight Office, which is part of the
General Services Aéministration, are appealable to the NSC. 1Id.,
§§ 5.2(b) (1), (3)&(4).*

The NSC receives "recommendations and analyses" from the
Committee on Foreign Investment in regards to the impaét of
foreign investment in the Uhited States. E.O. 11858, § 1(c).

Finally, the NSC coordinates the nation’s intelligence
~effort on behalf of the President. The NSC is directed to
. "advise the President" with regard to intelligence‘ﬁatters and is
consequently charged with providing "review of, guidance for and
direction to the conduct of" intelligence policies and programs.
E.O. 12333, § 1.2(a).® A A

The NSC’s relationship to the Central Intelligence Agency
does not change the equation. As part of the NSC’s coordination

role, the Director of Central Intelligence is "responsible

directly to the President and the NSC" and is charged with being:

© The National Industrial Security Program similarly is run
by the Information Security Oversight Office "report{ing}" and
"recommend(ing]" to the President through the NSC. E.O. 12,829,
§ 102(b)(7)&(8). The NSC approves the Office’s implementing -
regulations and serves to manage disputes between that office and
agency heads. Under the authority of the same executive order,
32 CFR § 2003.20(k) provides that "only the NSC may grant and
agency’s request for a waiver from the use of the SF 312." In
this capacity the NSC is merely assisting the President because
the regulation does not require the NSC to exercise "substantial
-independent authority." The actual determination is made by the
Director of the Information Security Oversight Office and the
Department of Justice. See 32 CFR § 2003.20(k). Furthermore,
the NSC does not perform this function on a regular basis.

4 This function requires the NSC to "submit to the e
President a policy recommendation, including all dissents, on LS\DEN,>
each special activity. . . ." Id. at § 1.2(b). ' 9
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the "primary adviser to the President and the NSC on national
foreign intelligence. . . ." Id. at §§ 1.5 & 1.5(a).
Accordingly, the Director of the Central Intelligence Agency is a
participan£ at all NSC meetings,‘és well as a full member of the
Principals Committee. PDD 2, p. 1-2. See also, 50 U.S.C.
§ 402(h). The Deputy Director of the Central Intelligence Agency
similarly is a full member of the Deputies Committee. .PDD 2, p.
2. The full participation of the Director and Deputy ﬁirector of
" the Ceﬁtrainlntelligence Agency reflects the fact tﬁat they
advise the President directly, or through the NSC over which he
presides, or through the APNSA, just as other NSC principal
members. The NSC, thus, has no independent authority to direct
the Director of the Central Intelligence Agency.®

Recent changes in the National Security Act of 1947

vv’v\z’\

,astab;ash that the Central Intelligence Agency, through its

Director, is responsible directly to the President,| not to NSC as 7

an independent authoritji Section 403 of the Act as it
originally read stated: "There is established under the National
Security Council a Central Intelligence Agency with a Dlrector of
Central Intelligence who shall be the head thereof, and with a

Deputy Director of Central Intelligence who shall act for, and

2 The Director of Central Intelligence is also authorized to
"establish mechanisms which translate national foreign
intelligence objectives and priorities approved by the NSC into
specific guidance for the Intelligence Community. . . ." Id. at
§ 1.5(m). Appeals of certain actions by the Director must be
made "to the President." Id., § 1.6(c). Similarly, "special .
activities" may be approved only "by the President." 1d., ‘,fﬂﬁhEE;}\
§ 1.8(e). ‘ .
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exercise the powers of the Directory during his absence or
disability . . . ." Id. See 50 U.S.C. § 403(a) (1988). The
Intelligence Authorization Act for Fiscal Year 1993; Pub. L. No.
- 102-496, amended the National Security Act of 1947 by removing
the NSC as the supervisory body of the CIA. That section now
simply reads, "[t]here is established a Central Intelligence
- Agency." Other provisiohs make it clear that the Director of
Central Intelligence, not the NSC, is responsible for supervising
the activities of the CIA. See, e.g., § 403-3(d). =
These statutory changes eliminate any supervisory authority
over the CIA the NSC once possessed. Additionally, the 1993 Act
makes the NSC, along with the President, responsible for giving
direction to the Director of Centrai Intelligence.® For
example, the Directof is‘responéible for providing national
‘intelligence to the President, and others, under the direction of
the NSC. See § 403-3(a) 1In connecfion with directing the
activities of the CIA, the Director is required "to pefform such
other functions and duties reléted to intelligence affecting the
national security as the President or the NSC may di:eq@.". See §
403-3(d) (5). See E.O. 12,333, § 1.8(e)&(f). o
The NSC does, however, oversee and direct certain Central
Intelligence Agency operations, but only pursuant to Presidential

directives or formal findings. For example, the President can

¥ The Director of Central Intelligence serves as (1) the

head of the U.S. intelligence community, (2) the principal

adviser to the President for intelligence matters related to Ep \DEND

national security, and (3) head of the CIA.
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authorize intelligence actions by making a finding. U.s.c. §

. Any significant modification of that intelligence action

similarly requires a Presidential finding. U.s.C. §
. Thus, authority the Central Intelligence Agency is
that of the President.

IIT. APPLICATION OF THE FOIA TO THE ENTIRE NSC, INCLUDING
: ITS DOMINANT AND PRIMARY ADVISORY FUNCTION, WOULD BE AN
UNCONSTITUTIONAL INTRUSION INTO THE PRESIDENT’S
CONSTITUTIONAL RESPONSIBILITIES FOR FOREIGN AND
MILITARY AFFAIRS.

If thé Court agrees with our first argument that the NSC’s
"sole function" is to advise and assist the President, the case
is at an end. Should the Court disagree that the NSC’s sole
function is to advise and assist the President, however, then
application of the "sole function" test, subjecting the entire

NSC to FOIA, would result in an unconstitutional intrusion into

the President’s core Article II powers as commander in chief and
as the sole organ of foreign relati&ns. It is clear beyond.cavil
that if it is not the "sole" function of the NSC to advise and
assist the President, it is far and away the dominant and primary
function with very little staff activity that could be e
characterized as anything like "substantial independent
authority" that defined an agency in Soucie. 1In thisvéontext, a
literal application of the Soucie "sole function" test would
result in holding that the entire NSC is an "agency" subject to
the FOIA. Not only would that result be unconstitutional, it is
also a result that Congress cannot have intended, and ﬁhe,FOIA

must be construed to avoid these constitutional problems.
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1. It is well established that the President has a
constitutional right, "grounded in the separation of powers
between the Branches of the Federal Government," Univ; of
Pennsylvania v. E.E.0.C., __ U.S. __, 110 §. Ct. 577, 585
(1990) to receive confidential advice from his close advisers.

Accord Public Citizen v. Department of Justice, 491 U.S. 440

(1989); Ass’n of American Physicians and Surgeons v. Clinton, 997
F. 2d 898, 909 (D.C. Cir. 1993) ("If a President cannot

_deliberate in confidence, it is hard to imagine how he can decide
and act quickly" as envisioned by the Framers).

"This Article IT right to confidential communications
attaches not only to direct communications with the'President,
but also to discussions between his senior advisers." American
Physicians v. Clinton, 997 F.2d at 909. Application of the FOIA

to cover the giving of such advice would be inconsistent with the

President’s constitutional right to receive unfettered
confidential advice from his advisers. See Judge Buckley’s
concurring opinion in American Physicians v. Clinton, 997 F.2d at
924-25. See also Justice Xennedy’s conburring opinion in.Public
Citizen v. Department of Justice, 491 U.S. at 482-489,;‘?‘}v‘“
Moreover, the courts have also been‘particularly:éensitive
to intrusions into national security deliberations, due:to "the
very delicate, plenary and exclusive power of the President as
the sole organ‘df the federal government in the field of
international rel.tions -~ a power which does not require.for its

exercise an act of Congress. . . ." United States v. Curtiss-
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Wright Export Corp., 299 U.S. 304, 320 (1936). This exclusive
power is instead "conferred by the Cohstitutiop." Chicago &
Southern Air Lines v. Waterman S.S. Corp., 333 U.S.k103, 109
(1948). See also, U.S. Const. Art. II; § 1, cl. 1, § 2, cl. 1 &
2; Department of the Navy v. Egan, 484 U.S. 518, 527 (1988).
Since President Washington refused to "lay before the House
of Representatives the instructions, cofrespondence, and
documents relating to the negotiation of the Jay Treaty -- a
- refusal the wisdom of which was recognizedwby the House itself
and has nevér since been doubted," it has been recogniied that
these Presidential responsibilities preclude Congress from prying
into the relationship between the Président and his staff in this .
area. Curtiss-Wright, 299 U.S. at 320 (quoting 1 Messages and

Papers of the Presidents, p. 194).% Thus, "’[c]ourts have

traditionally shown the utmost deference to Presidential
responsibilities’ for foreign policy and military affairs, and
claims of privilege in this area would receive a higher degree of
deference than invocations of ‘a President’s generalized interest
in confidentiality.’" Harlow v. Fitzgerald, 457 U.S. 800, 812,
n.18 (1981) (quoting United States v. Nixon, 418 U.Sﬁgafﬁ7id4y

11) .4

4 Thus, then Representative, but soon to be Chief Justice,
Marshall stated in 1800, "The President is the sole organ of the
nation in its external relations, and its sole representative
with foreign nations." Annals, 6éth Cong., col 613 (March 7,

1800) (quoted in Curtiss-Wright, 299 U.S. at 319).
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The'give and take among the President’s hapionalfsecurity
staff is the engine of the advisory proceés assisting the
President in his constitutional respohsibilitieé for foreign'and
military affairs. Subjecting those commﬁniCatioﬁs to
congre551ona1 and judicial rev1ew would 1ntrude dlrectly into the
heart of the President’s deliberations in this qulntessentlal ,
Presidential sphere, violating his right'to,receivé éohfidential
advice from his advisors on foreign and mllltary affalrs.

As descrlbed above, the NSC is composed of the Pre51dent
himself, as well as the Vice-President, the Secretarles of State
and befense, and other high-ranking officialé_clﬁse to the
President (see 50 U.S.C. 402). The statute itself refers to the
function of the NSC to serve as "an advisory\body to the
President" on national security issﬁes; Id. Its legislative
history makes plain that ”essentially, the Council is an‘adVisory
body to the President." AS.vRep. No; 239) 80th Cong., 1lst Sess.
10 (;947). Under this scheme, the Preéident has great discretion
in the manner in which.he uses*the NSC in‘support'of the advise
‘and assist role recognized in the statute.. We have shown above

[jthat the NSC does not exercise addltlonal functions beyond simply
advxsing and assisting , and in any event that the-NSC'does not

exercise "substantial independent authority." But even if we are

45’(...c:ont;mued) o
the President is exclusively responsible." Johnson v.
Eisentrage 339 U.S. 763, 789 (1950). Comparxe Nixon v.
' izzgeza;g, 457 U.S. 731, 750 (1981) (noting that since forelgn
affairs information is "'properly held secret’" by the President,
judicial review of executive actions in this area are
"7/ jintolerable’") (quotlng Chicago & Southern, 333 U.S. at 111)
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in error here, the grant of such additional, ancillary functions
cannot, consistent with separation of powers principles, subject
the NSC’s dominant and primary advisory function to congressional
regqulation and judicial oversight. Under the separation of
powers principles, Congress cannot subject to the FOIA an entire
entity that is this close to fhe President -- and indeed of which
he is personally a part -- éimply by statutorily assigning that
entity minimal functions beyond rendering advice and
~jassisténce;f’ Indeed, we are aware of no case in which an entity
that includes the President himself has been held to be an agency
subject to thé FOIA or any part of the APA. 1In short,
application of the FOIA to the National Security Council would
encounter serious constitutional obstacles.

2. The FOIA should be construed to avoid such a
constitutional confrontation in accordance with settled
principles of statutory consﬁruction‘holding that courts shbuld
decline to construe statutes to raise unnecessary constitutional
problems. See Public Citizen, 491 U.S. at ("[W]lhere an
otherwise acceptable construction of a statute would raise}‘
serious constitutional problems, the Court will cons::ué%thé’
statute to avoid such problems unless such constructiéh is

plainly contrary to the intent of Congress"), and American

% It would, of course, be unconstitutional to hold that
records within the control of a non-FOIA entity -- the APNSA --
could be subject to FOIA in any event. It is settled law that
the APNSA is not subject to FOIA, Kissinger, 445 U.S. at 156;




Physicians v.‘Cl' ton,‘997 F.2d at . This principle applies
with particular force when courts address questions of whether
congress intended to regulate the‘President or the conduct of his
duties. It is well-settled that the federal courts will hesitate
tovhold that Congress inténded to regulate thé President unless”
Congress has explicitly so indicated its intention. See Franklin
v. Massachusetts, 112 S.Ct. 2767, 2775 (1992); Armstrong v. Bush,
924 F. 2d 282, 289 (D.C. Cir. 1991) (Armstrong I) (the President
~is nof an‘"égency“ under the Administrative Procedure Act);
American Physicians v. Clinton, 997 F. 2d at 905.

The statutory definition of "agency" under FOIA, see 5 ;
U.S.c. 552(f) and 5 U.S.C. 551(1), in no way compels a reading
that requires coverage of the President and his close advisers.
Armstrong I, 924 F.2d at 1294-1295. The legislative history of
the FOIA explicitly states Congress’s clear intention not to
regulate the President or his close”advisers. See H.R. 1380, 9%3d
Cong., 2d Sess. 14 (1974). Indeed, Congress has not only
explicitly refrained from regulating the President thréugh the
FOIA, it has also been very circumspect in regulating the/-
.President through the Presidential Records Act in order to avold
a separatlon of powers clash. See Armstrong I, 924 F.Zd at 290;
Armstrong v. Bush, 721 F. Supp. 343, 350 (D.D.C. 1989). As the
D.C. Circuit and this Court observed, Congress is well éware of
the questionable nature of its authority to regulate "the conduct
~of the President’s daily operations," and it therefore legislated

very carefully in the Presidential Records Act,
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interfere with the President’s daily’bperations while in office.

This Court need not and should not raise separation of
powers concerns where Congress has not clearly required it, and
certainly ﬁot where Congress has expressly sought to avoid it.
American Physicians v. Clinton, 997 F.2d at R The sole
function test crafted by the court of appeals inVSOucie does not
‘require that battle between the Branéhes be joined, especially in
the sensitive context of the President’s constltutlonally
-a551gned sphere of forelgn and military affairs.

The "sole function" test of Soucie was adopted because of
concern that FOIA itself would otherwise be swallowed up since,
in a sense, all federal employees serve the Presidenf and may be
said Fo render him advice and assistance. See gygn,k617 F.2d at
787-89. If carried to an extreme, this point would mean that
Congress is incapable of subjecting to the FOIA any Executive
Branch agency. But these concerns have no application in the
case of the NSC, which is composed of the President himself as
well as the Vice President and oiher high-ranking officials close
to the President. It therefore cannot be compared to traditional
departments or agencies, which have been created by cOngress‘
under the Constitution to admlnlster the laws of the Unlted
States, such as the Department of Justice (Ryan) or the Office of
Science and Technology which Soucie described as an information-
gathering arm of the Congress itself. Indeed, in the National
Security Act of 1947 Coungress specifically created the NSC as

"an advisory body to the President" (S. Rep. No.A239,
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1st Sess. 10 (1947)) with the defined function of formulating
"advice®™ to the President "with respect to the integration of
domestic, foreign, and military policies®" (50 U.S.C. 402).

kIn short, since the National Security Act makes clear that
thé dominant and core function of the NSC is indisputably to givé
advice to the President on national security and foreign policy
issues, and since the NSC itself is so close to the President
(indeed, the President himself serves on and heads the Council),
" the Na£ionéﬁ Security Act fully supports the conclusion that the
NSC should Be regarded as an alter ego of the President or at
least the "functional equivalent® of an Assistant to the
President within the meaning of FOIA. See Meyer, 981 F. 2d at
1294. At a minimum, it would be.inconsistént with the National

Security Act, as well as the separation of powers principles

expounded above, to hold that Congress intended to open the NSC’s
dominant and primary role of advisihé and assisting the President
on national security and foreign policy issues to congressional
requlation and judicial oversight.

In American Physicians v. Clinton, 997 F.2d at 911'%the«,
court of appeals stated that "[t]he question whether ghe |
President’s spouse is a ’full-time officer or employeé? of the
government is close enough for us properly to construe the FACA
not to apply tovthe Task Force merely because Mrs. Clinton is a
member." In so doing the court relied on what it characterized
(997 F.2d at 906) as tne Supreme Court’s "extremely strained

construction of the word ‘utilized’" in Public Citizen v.
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Department of Justice, 491 U.S. at 455-65. In Public Citizen the
Supreme Court held that the American Bar Association committee
that adviséd the Attornéy General on judicial nominees was not
“utilized“ by the President because it‘was established and run by
a private organization. If the result in Ass’n of American
Physicians followed a fortiori (see 997 F.2d at 911) from the
Supreme Court’s rulingAin Public Citizen, the result here is eveéen
more compelling. No "stretch" is needed to find that Congress
- did not intend to subject to FOIA the ehtifé-NSC, iﬁ¢1uding its
dominant And primary advise and assist function, and thereby to
cbllide with the President’s Article II powers.

‘IV. PLAINTIFFS’ FOIA REQUEST INCLUDES MATERIALS THAT

"ARE "PRESIDENTIAL"Y; SUCH MATERIALS WILL BE PROCESSED

FOR PUBLIC RELEASE UNDER THE ACCESS PROVISIONS OF THE
PRESIDENTIAL RECORDS ACT

Plaintiffs’ present FOIA request, as embodied in paragraph 1
of the Januaéy 27, 1994 Stipulation and brder (hereafter "q 1
FOIA request"), includes materials which were not within ﬁhe
scope of the FOIA at their cfeation, but which are now subject to
public access under the terms'and‘restrictions of the PRA, 44

U.S.C. § 2204.Y For this subset of PRA materials otherwise .

within the scope of the § 1 FOIA request, defendants‘intend to

47 As set forth in more detail below, these materials

include approximately 330 of the 800 notes or documents
plaintiffs chose from a listing of materials on certain EOP PROFS
tapes (¥ l1.a of January 27, 1994 Stipulation and Order), as well

as all NSC PROFS materials within the scope of § 1, id., with the .
exception of agency records of NARA covered within the scope of

the Court’s Sep*ember 3, 1993 Order (the "Weinberger m:terials").
See ¥ 1(ii), id. Plaintiffs’ present FOIA request, as embodied
in § 1, was stipulated to by the parties as a substitute for
their original FOIA request, as amended on February 21, 1992.
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process all such materials for possible public release over the
next nine month period, in accordance with the procedures set
forth in 4Y 1-10 of the January 27, 1994 Stipulation and oOrder,
as well as in accordance with the PRA. We address the applicable
provisions of the PRA and relevant FOIA case law béfore turning"f
to the status of defendants’ curfent ?RA/FOIA processing efforts.

A. Access To Any Materials Orlglnally Outside The Scope of
The FOIA Is Governed By The Provisions of the PRA

To restate defendants’ posxtlon, it is a settled matter of
‘1aw that staff of components of the Executlve Offlce of the
Presxdent whose "sole function" is to advise and assist the
President create "Presidential records" pursuant to the.PRA,
rather than "agencyyrecords“‘subject to the FOIA. See Armstrong
II, 1 F.3d at 1292, 1294-95 (citing Soﬁcie v. David, 448 F.2d at
1067); see also 44 U.S.C. § 2201(2) & 2201(2)(B) (i) (defining

"Presidential records" and excluding "records of an agency" as

defined in the FOIA, 5 U.S.C.‘s 552(f)). Thus, records created
or received by staff'pf the Offiée of the President (including
the White House Office and other constituent units of that
Office, including the Office of Policy Development), as well as
the Office of the Vice President and the Council of Eéonomic
Advisers, are beyond the reach of the FOIA during the applicable
President’s time in office. See relevant case law and |
legislative history citations, supra at pp. " .

The PRA in turn governs access to "Presidential records"

after a President has left office. Under section 2204 of the




to exceed 12 years, for which access shall be restricted with
' respect to information, in a Presidential record," within one of
six categories as set out in § 2204 (a) (1)-(6). Under s
2204 (b) (1), access to Presidential records or reasonably’
segregable portions thereof, in one of the six restricted
categories, shall be restricted until the earlier of either a
waiver of the restriction by the former President, or the
expiration of the period specified under §2204(a), or a
‘determination by the Archivist that the Presidential record has
been placed in the public domain. Under § 2204 (b) (2), records
which do not contain information in a restricted category, or
contain information in a category where the restrictions have
expired shall, after the earlier of 5 years or the date the
Archivist completes processing of such records, be accessible in
accordance with the provisions of § 2204(c). In turn, section
2204 (c) states:
Subject to the limitations on access imposed
pursuant to subsections (a) and (b}, ‘
Presidential records shall be administered in
accordance with section 552 of title 5,
United States Code, except that paragraph 1
(b) (5) of that section shall not be available
for purposes of withholding any Presidential
record, and for the purposes of such section
such records shall be deemed to be records of

the National Archives and Records Administra-
tion. * * % %

In other words, Presidential records not subject to FOIA during a
President’s time in office become publicly accessible in all
cases after 12 years, in accordance with FOIA law (except for the

unavailability of the (b) (5) exemption for purposes of with-
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holding). In some casés, presidential records become accessible
after 5 years (or sooner), depending on restrictions on access
imposed by the former Preéident. |

In the case of the former President,Aprior to the cbnclusiop
of his term in office President Reagan formally specified that
maccess shall be restricted to all categories of Presidential
records set forth in Section 2204(a) of the [PRA] for 12 years."
See Exh. ---. In subsequent correspondence with the Archivist,
" the former President waived restrictions for'certain~designated'
subcategories of materials within the statutory categories set
out in § 2204(2) and (5). See Exh. ---. So far as we are aware,
the former President has made no other waivers of the restriction
periods.®

B. To The Extent Plaintiffs’ FOIA Request Involves

"pPresidential" Materials, Access To Such Materials
Wi Be Afforded Pursuant to the PRA

The parties’ January 27, 1994 Stipulation and Order

contemplates a three-step process for processing materials which

plaintiffs designated as part of their § 1 FOIA request. First,

4 At the time of the original TRO entered in this action,

then-President Reagan’s position was that materials on the NSC
and EOP PROFS constituted either electronic copies of what were
presidential records in paper form, or copies of presidential
non-record materials. By subsequent agreement between himself
and the former Archivist, dated January 19, 1993, former
President Reagan designated that backup tapes within the ambit of
the Armstrong suit were to be transferred to NARA "to be
administer{ed] . . . in accordance with applicable law, court
orders, regulation, and agreement . . . ." See Exh, =--. '
Counsel for defendants are informed that former President Reagan
interprets this agreement to allow for the processing of all’
materials on the NSC and EOP PROFS backup tapes consistent with
the provisions of the PRA. ([cite: letter] :
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on January 18, 1994 and February 18, 1994, defendants provided
plaintiffs with documents including two large indices,
representing computer-generated listings of all PROFS note and
document entrles as well as additional calendar entries, on
selected EOP PROFS and NSC PROFS backup tapes within the scope of
plaintiffs’ q§ 1 FOIA request. Thereafter, plaintiffs made
' designations of which entries on the computer-generated lists
they would include within the scope of thelr 91 FOIA request, up
"to a maximum of 2, 450 NSC PROFS entries, 15 calendars from the
NSC PROFS tapes, and 800 EOP PROFS entries (from the OA PROFS
tapes).* PFinally, defendants have up to nine months after
delivery of plaintiffs’ designations to process and release
materials so identified, gsee § 4 of the January 27, 1994
Stipulation and Order. All materials identified within the scope
of plalntlffs' ¥ 1 FOIA request will be released, except for
~ personal papers, materials exempt from disclosure under FOIA, or
items "that defendants maintain are "Presidential records" for
which disclosure is currently restricted under 44 U.S.C. §V
2204 (a)." January 27, 1994 Stipulation and Order, § 6. ]

Subject to this agreement of the parties, two dlStlnCt
categories of materials within the scope of plalntiffs' § 1 FOIA
request, are properly treated as "presidential."™

A. NSC PROFS Materials

4 plaintiffs notified defendants of 786 of their 800

designations by letter dated March 7, 1994; a prior set of 13
designations was sent by letter of February 7, 1994. See
Declaration of William Boorman ("Boorman Declaration"), dated
March -~, 1994, 4%¥ 4-5 (Exh, ---).




Pending a judicial determination of the legal status of the
NSC pursuant to defendants’ instant motion, all NSC PROFS
4matérials within the scope of plaintiffs’ § 1 FOIA request, with
one exception,® are properly considered to be within the scope
of the PRA, for the reasons set\forth in_Parts I-III of this
brief, supra.’® With the approval of former President Reagan, ¥
and at the direction of the Archivist,® NSC staff will make
determinations'on release with regard to applicable restrictions
"ana exémptiohs unde: the PRA and FOIA. |
~ B. [EOP PROFS Materials
As described in more detail in the Boorman Declaration, in

the short time since receipt of plaintiffs’ 800 designations‘
pursuant to § 1l.a, staff within the EOP’s Office of
Administration (OA) have undertaken a preliminary review of

plaintiffs’ designations, to determine whether any of the

%  The "Weinberger" materials within the scope of the
Court’s September 3, 1993 Order and which are also included
within plaintiffs’ § 1 FOIA request, shall be considered to be
"agency records" of NARA for which no restrictions under the PRA
are applicable, and thus will be processed solely on the basis of
the FOIA.

1 See also n. **, gupra (explaining that NSC PROFS
materials or portions thereof previously withheld under the FOIA
which have been the subject of prior Vaughn indices on file with
the Court are also properly treated as "presidential," subject to
the FOIA access provisions incorporated into the PRA).

52 [counsel for defendants have been informed that former
President Reagan has no objection to NARA and the NSC proceeding
to process these materials as "“presidential records" subject to
the applicable restrictions imposed by the PRA. Cite: letter?]

53 [cite] [letter to be crafted)
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materials are propérly considered to be "presidential.ﬁ Boorman
Declaration, § 6. As Mr. Boorman states, approximately 330 of
the 787 documents residing in the EOP PROFS document database on
the January'7,-1989 backup tapes represent documents‘which,
according to computer codings accompanying the listings of
documents, indicate that they were created or received by
individuals within an office of the EOP which solely advised and
assisted former President Reagan, and which were not i
<electr6nicéliy distributed to or accessed b&-any in&ividual
outside such "sole advise and assist" components. Id., ¢ 7.%
These documents consist of documents created or received by
individuals within the White House Office (with multiple
subcomponents), Office of the Vice President, Office‘of Policy
Development, and Council of Econoﬁic.Advisors. ;g; ¥ 11. As -
such, they were not "agency records" at their creation, but

rather "presidential" at the time of their creation and receipt,

% Mr. Boorman made this determination based on: (a) his
personal review of the information listed on the document
database index previously provided to plaintiffs, including
information on who created each document, the office(s) of the
user(s) to whom the document was electronically transferred, and
the identification numbers for each item selected by plaintiffs
from the PROFS document index; (b) his review of a sample of
docunents selected by plaintiffs; and (c) consultations with .
Terry W. Good, Director of Records Management, White House
Office, to verify that such documents were in fact created by, or
distributed to, staff of solely "advise and assist" components of
the EOP. Id. § 11-13. .




Having made this preliminary assessment, and with the
approval of former President Reagan,® defendant OA intends to
work with NARA, to have custody of paper copies of all of the
above "preéidential“ materials within the scope of the § 1 FOIA
reqﬁest transferred to the Reaéah Library,Afor pfoéessing within
nine months pursuant to the parties’ January 27, 1994 Stipulation
and Order, as well as pursuant to the provisions of the PRA.
Boorman Declaration, § 8. Defendant OA shall, however, retain
-custodf of'ahy remaining "agency records" within thé,SCDpe of
plaintiffs’ § 1.a request for FOIA processing in accordance with

the terms of the January 27, 1994 Stipulation and Order. Id. § -

56

CONCLUSION
For the foregoing reasons,'the Court should dismiss the
plaintiffs claim that NSC recordkeeping guidance is not in

accordance with law.

5 [counsel for defendants have been informed that former
President Reagan has no objection to NARA and OA proceeding to
process "presidential" materials on the EOP PROFS tapes as
“presidential records'" subject to the applicable restr;ctlons
imposed by the PRA. Cite: letter?]

%  pursuant to 1 5 of the January 27, 1994 Stipulation and
Order, the parties have agreed to confer during the processing of
the materials within the scope of plaintiffs’ § 1 FOIA request
"on procedures for expediting the preparation of the Vaughn index
and narrowing judicial review of exemptions claimed for these
materials." Defendants intend to apply these provisions both
with respect to mater:als solely within the ambit of the FOIA, as
well as to those materials which are properly treated as PRA
materials which in turn are subject to the FOIA.
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