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NATIONAL SECURI'TY COUNCIL
WASHINGTON, D.C. 20504

September 28, 1999

ACTION

MEMORANDUM FOR SAMUEL R. BERGER

THROUGH: JAMES E. BAKERS5 '
FROM: CHARLES A. ALLENCVA// »
SUBJECT: Legislative Alternatives to Proposals dn Behalf -

of Flatow and Brothers to the Rescue Plaintiffs.
|

We would:like to obtain your approval to share the attached
legislative alternative with a small policy group witH-a view to
presenting a cleared proposal to the President. |

Background ‘ . 1

Prior to the August recess, we faced the prospect of enactment
of section 118 (offered by Senators Kyl, Mack and Lautenberg) as
part of the Treasury-Postal bill. Section 118 would have
exposed blocked assets by repealing the President’s waiver
authority under section 117 from last year’s bill, an@‘would
have allowed attachment of U.S. funds payable to a foreign
country such as Iran or Cuba. On August 2 the President
indicated his agreement that a bill with such a'proviiion could
rise to the level of a veto (Tab I), and the Secretary of State
and Attorney General concluded that week that they would
recommend a veto. - ’ - i |
.As a result, section 118 was removed from the TreasUry—Postal
bill during conference, but it has been understood all along
that the provision could reappear in-another bill this session.
Mindful of the President’s views, and motivated by our desire to
maintain the President’s national security tools ‘while at the
same time condemning terrorism, we have considered possible
alternative approaches. We worked informally with agdncy
experts: (State, Treasury, Justice, OMB) on technical Matters,
and NSC staff developed out of this effort some ideasjfor '
alternatives. Although we have discussed our proposal only
within a small interagency group (Stu, OMB, OLC), we have not

i
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formally vetted it out of concern that any leaks could
effectively abrogate the President’s policy options. '

In recent days the issue has reemerged, with statements by
Senator Mack about his resolve to raise his amendmentianew, and
plaintiffs” statements to the press that the Administration’s
opposition to the legislation and appearances in court to
protect the President’s waiver mean that we support terrorlst
states at the expense of Amerlcan victims.

NSC/Legal’s draft legislative prOposal, Tab II (statutory
language) and Tab III (description of proposal), would provide a
near-term solution to the intractable problem created by the
1996 amendment to the Foreign Sovereign Immunities Act allowing
private actions against terrorist-list states. The proposal
assumes that some near-term payment to the three existing
judgment holders is necessary to head-off an unacceptable
provision such as section 118. At the same time, the proposal
protects blocked assets in the national security 1nterest by
funding “advance payments” to judgment holders using
appropriated funds. : i

' The proposal also recognizes that the 1996 amendment conferring
jurisdiction against terrorist-list states has not balanced the
country’s broader interest in an important national seécurity
tool with our shared desire to provide redress for outrageous
acts of terrorism. As a result, plaintiffs have been unable to
collect on their judgments, and extraordinary pressur? has been
placed on the Administration to allow collection from!blocked
assets. Therefore, we believe that there is a need for a broad,
deliberative review of the problem of compensating American
victims of terrorism before settling on a more permanent
solution to these cases and others that may arise in the future.

The proposal at Tab II would accomplish the followingk

e Authorize advance payments to judgment holders as éf September
30, 1999 (three cases), limited to 5 percent of adjudged.
compensatory damages, not to exceed $2 million per plaintiff.
(The maximum payout would be about $7 million, based on

adjudged compensatory damages as follows: Flatow %— $25
million; Brothers to the Rescue -- $49 million; and Ciccipio,
Jacobscon, and Reed -- $65 million.) i

* Subrogate the United States to these claims agalnst terrorlst—
list states to the. extent of advances pald
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e Provide for a Presidentially appointed commission to study how
best to resolve the difficulties inherent in suits under the
1996 amendment. The commission should be guided by?the‘need
to preserve blocked assets while providing means of effective
compensation for American victims of terrorism abroad. The’
commission would report findings and make recommendations for
legislative solutions within 18 months of enactment.

e Amend section 117(d) of the.Omnibus Appropriations éct for FY
1999 to confirm the President’s authority to waive Sectlon 117
and thus protect blocked assets.

As an alternative to use of appropriated funds to maké the
advance payments, we have also considered a provision to
authorize use of existing victim compensation and assistance
accounts. These accounts are funded with penalties and fines,

and they provide Federal support for a portion of thefstates’

victim compensation and assistance programs. OMB advises that
legislation to tap the DOJ victim funds would not require

scoring, since budget estimates each year already assgme that

these funds will be depleted. However, use of these funds for’

the first time to pay compensatory damages adjudged by courts

would likely be opposed by governors, amcng others, since these
funds have only been used to provide modest payments to victims

for such things as expenses to attend trials. Precedent setting
legislation in this area could deplete the Victims Compensation

Fund and, without substantial additional appropriation, draw its
resources away from traditional assistance activities: to 'QUNTON
compensatory functions. :

s
We have also considered legislation that would accomplish {he QZ
same objective by authorizing the vesting of frozen assets)to Dt511
make the 5 percent payments. This has the advantage of no
requiring additional appropriations, but the same'national ¢.'
security disadvantages of section 118, albeit on a different 48V§%//
scale. Moreover, unlike Cuba, Iran’s frozen assets, which might

be used in the Flatow and Ciccipio cases, consist of diplomatic
property and property subject to the Iran Claims Tribunal,

raising all the international legal problems prev1ously

identified.

\ngEO@

|

We continue efforts to help plaintiffs locate unblockéd assets
for possible attachment. In the'Flatow’case, some 900
~additicnal pages were turned over in August pursuant to
‘protective order. In addition, Justice recently prov;ded
Flatow’s counsel a document from OFAC regarding a $750,000
California land sale by an Iranian bank that was due to close on
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September 15. Despite our providing such informationﬂ
plaintiffs to date have not recovered assets. Flatow’s counsel
has signaled a lack of interest in further protracted ;litigation
to show the necessary connection between Iranian commerc1al
entities and the Government of Iran as required to prevall in
court. Thus, despite our continued efforts in this area,
information on unblocked assets will not obviate the need for a
legislative remedy. ' ?

For your information, following the recess Stu Eizenstat asked
his people at Treasury to draft a memo for him to send to the
White House laying out legislative options and ways we might
expand support to plaintiffs on unblocked assets. He:intends to
circulate the memo in a small interagency group‘(inclﬁding NSC
staff) before he finalizes it, but we have not yet seen the
draft. '

Concurrence by: Miles Lackeyé%7?;’

RECOMMENDAT ION

That you authorize circulation of the attached proposal to Stu
Eizenstat, Tom Pickering, Eric Holder, Jack Lew and Beth Nolan
with a view to presenting to the President a leglslatlve
alternative to section 118.

- Approve . Disapprove

Attachments

Tab I Memorandum for the President
Tab II Legislative Proposal

Tab III Explanation of Proposal
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09/22/59

06: 11 PM EDT via VSI-FAX : ‘Page 3 of 5 #7059

After being allowed to intervene for the purposes of appeal, we, along with other affected
parties, appealed. On August 11, 1999, Judge King's decision was overturned by the: Eleventh
Circuit. The appellate court ruled only on the second ground, holding that ETECSA was a
separate juridical entity from the government of Cuba and hence not subject to garnishment for the
Cuban government's debts. The Eleventh Circuit's opinion, however, leaves open theiquestion of
whether assets held in the name of other Cuban entities, in particular, ETECSA's predecessor, the
nationalized telecommunications company known as EMTELCUBA (now, RADIOCUBA), may
‘properly be garnished to satisfy a judgment against the government of Cuba. It also leaves open
the question of more interest to the United States, whether the President's waiver of Section 117 is
valid. Accordingly, in the district court, plaintiffs continue to pursue gamishment of the blocked
bank accounts holding Cuban assets, including assets of EMTELCUBA, and also are asserting the

right to take additional discovery on ETECSA's relationship with the Cuban government and with
EMTELCUBA

i
1

Although plaintiffs have not yet acted to attach or garnish any other assets, the possibility
exists that they may atternpt to do so, and the Justice Department has sought to be prepa.red to
forestall any such attempts. Of current interest, a risk exists that plaintiffs may attempt to attach
the airplane that will be used to transport Cuba's foreign minister, currently visiting the United
Nations, back to Cuba next week. Although we suspect that plaintiffs are aware of the visit and
have chosen not to act (since they did not act when the plane delivered the foreign minister to this -
country), we suggest that this possibility not be mentioned to them. :

Questions and Answers

Q: What interests is the Uruted States seekmg to protect by participating in these cases?
l
In exercising his authority to waive Section 117, the President identified s1gmﬂcant
national security interests that would be affected by allowing attachment or ga.rmshment of
blocked assets. These include: (1) impairment of our ability to use sanctions programs that
involve the blocking of assets of terrorist-list states for leverage to protect national seourity; (2) as
applied to foreign diplomatic property (not directly involved in this case but involved, e.g., in the
Flatow case against Iran), contravention of international legal obligations upon which we rely to
protect diplomatic personnel and other U.S. citizens abroad; and (3) preclusion of the use of
blocked assets as part of an equitable program for settlement of all U.S. claims agains;t a given
terrorist-list state. For example, there are currently over $6 billion in claims by U.S. nationals
against Cuba, including some for wrongful death, which were adjudicated in the early 1970s by
the Foreign Claims Settlement Commission. ;
|
In addition, allowing gamishment of the debts owed ETECSA would interfere with the
ability of the United States to carry out important foreign policy goals enshrined in the Cuban
Democracy Act of 1992. This Act authorizes direct telecommunications services between the
United States and Cuba and permits the spemal licensing of payments due to Cuba or, : Cuban
entities of amounts due "as a result of the provision of telecommunications services." | Direct
telecommunications service fosters contacts between residents of the United States a.nd the people
- of Cuba, and is a oritical element of our poliocy of supporting the Cuban people and qutenng a
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THE WHITE HOUSE

WASHINGTON

April 29, 1999 o o Be,
INFORMATION | j %%4

MEMORANDUM FOR THE PRESIDENT : %%

FROM: SAMUEL BERGER
CHARLES F. C. RU

SUBJECT: Dec151on in the “% scué’; Case

You have had a number of animated conversations with us about the

litigation related to the shoot-down of “Brothers to the Rescue”

(BTTR) pilots in February 1996. Following is some background on

the legal and policy aspects of the case. .
Litigation. In December 1997, the families of the pi;ots
obtained a $187 million judgment against Cuba, under a 1996
amendment to the Foreign Sovereign Immunities Act which allows

: . |

civil suits against state sponsors of terrorism despite the
general rule that courts lack jurisdiction over clalms brought
against a foreign state. Plaintiffs are attempting to collect on
their judgment by attaching blocked Cuban assets and garnishing
OFAC-licensed telecom payments. (The total of USG-blocked Cuban
assets is $178 million.) On March 18, Judge King, Southern
District of Florida, ruled against the telecom companies and
ordered garnishment of over $6 mlillion in debts pavable by U.S.
telecom companies to the Cuban telephone company. - Subsequently,
the judge granted the telecom companies’ motion to stay the
garnishment order pending appeal. The USG intervened as a party
for purposes of appeal and DoJ and the telecom companies sought
review in the Eleventh Circuit. On April 27, the circuit judge
set the schedule, with briefs due May 17. ‘

|
Legal Aspects. The core issue in the BTTR case, as well as in
similar cases involving blocked Iranian assets, is section 117 of
the Omnibus Appropriations Act (FY 99). Section 117 ;mends the
Foreign Sovereign Immunities Act (FSIA) to allow holders of
- judgments against terrorist-list countries to attach propertles
blocked under various national security statutes,
“notwithstanding any other provision of law. It also requlres
State and Treasury to assist judgment holders in 1dent1fy1ng,

locating, and executing against the property of such countries.
' !

UNCLASSIFIED WITH - . ‘ cc: Vice President
LONEIDENTIAL—Attachmant- , ~ Chlief of staff
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‘Section 117(d) allows you to waive these provisions “in the
interest of national security.” You exercised the waiver (Tab A)
cn the day of enactment, October 21, 1998, ldentlfylng
significant national security interests that would be:affected if
the attachment provisions were invoked. The court invalidated
your waiver, concluding that Congress did not intend to permit
waiver of the part of section 117 that allows plaintiffs to
collect from blocked assets or other lmmune property (such as
licensed telecom payments)

Justice believes it has a very good case for upholding the waiver
of section 117. State, Treasury, and NSC Legal concur. We
argued in district court that the waiver is proper based on the

- plain language of the statute, which provides that you may waive
section 117 “requirements,” including the provision related to
blocked foreign-state property. The court held, however, that
the waiver extends only to the requirement that the USG help
locate unblocked assets of terrorist states. The court drew on a
very limited legislative history, based on conflicting statements
by Members of Congress. (There were no hearings and only limited
floor action on Section 117.) Though the court characterized the
statutory language as “ambiguous,” it proceeded’ to 11m1t the
scope of. the waiver anyway.

Policy Considerations. The district court’s decisionfhighlights
the serious policy and national security risks -- which go far
beyond interference with Cuban telecommunications llnks -- that
were the basis for exercising the waiver last fall. ‘

First, the court decision will encourage efforts by the
plaintiffs to attach the entire $178 million in blocked Cuban
assets., Blocking assets is one of the primary policy tools at
our disposal to combat conduct by hostile states against the
security of the United States. It disrupts the ability of
terrorist-list countries to carry out international financial
transactions using those assets and -~ to the degree- the
Governments seek the return of these funds -- gives us
significant leverage. The Supreme Court has recognized blocking
to be a “critical” tool in dealing with hostile countries. (For
example, our release of virtually all blocked Iranian assets was
the critical leverage in securing the release of American
hostages from Iran.} Retaining the blocked assets also
strengthens your hand in efforts to normalize relations,
including resolution of valid claims once a different government
is in place. Past blocking programs have been the source of
funds paid in claims settlements with Yugoslavia, Bulgaria,
Hungary, Romania, Czechoslovakia, and Vietnam. If we were to.
allow blocked assets to be doled out to private creditors now, we .
would literally eliminate blocklng as a foreign pollcy tool.

UNCLASSIFIED with
~CONTIDENTIAT—AEEach
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Second, it would be unfair to allow the BTTR claimants to attach
blocked Cuban assets without treating the other 5,9llicertified
U.S5. claimants in a similar fashion. Over $6 billion in claims
against Cuba were adjudicated in the early 13570s by the Foreign
Claims Settlement Commission (FCSC). These claimants have waited
for decades for compensation for the expropriation of!property,
wrongful deaths and personal injuries caused by the Cuban
government in the 1960s. Claimants could rightfully demand
compensation out of blocked Cuban assets as well. In fact, when
you authorized an earlier payment of $1.2 million in blocked
Cuban assets for ex gratia humanitarian payments to the four
families affected in the BTTR shoot-down, representat;ves of the
certified claimants expressed their opposition to your action.

Third, a similar decision in the Flatow or Jacobson, Cicippio and |
Reed case (involving claims against Iran) would lead to execution

on blocked diplomatic property. Allowing private judgment

creditors to attach diplomatic assets would be in violation of

et
Gkﬂqﬁniﬁilggg_VLenna Conventlon;fgljziplomatlc Relations, which requlres the
Q&$v U.§IaE;rE;EE%gE~é39;EEE%E95’%hGSELLﬁrmﬁﬁiafﬂiJii—igyiplable It
égﬁﬁéigg wWou Tde e principle that diplomatic property must always be
protected regardless of bilateral relations and risk protections
the U.S. currently enjoys at every embassy abroad. Furthermore,
/ under the Algiers Accords that ended the hostage crisis, the
awards of the Iran-U.S. Claims Tribunal are fipal, binding, and
‘enforceable in the courts of any country. As a result, if a U.S.
tourt allowed execution on these assets, the USG could be liable
6&& for the value of the properties. Similarly, the decision opens a
channel for attachment of blocked Cuban bank accounts which are -
licensed for use by Cuba’s Mission to the United Nations.
Granting access to these accounts would violate our dbllgatxons
under the UN Charter to permit and protect the functlonlng of UN
Missions. It could also lead to claims by Cuba or the UN, and a
potentially embarrassing znternatlonal legal case agalnst the
United States.

Finally, the district court’s decision interferes w1th our
ability to implement the 1992 Cuban Democracy Act, whlch permits
the special licenging arrangements for telecom serv1ces
Cormunications links between Americans and Cthe Cﬁ“ﬁn*peopie enjoy
broad bipartisan support. Court proceedings related 'to the
garnishment order prevented the telecom companies from making
payments to the Cuban telephone company, prompting the Cuban
government to cut direct phone links. (See TAB B for March 15
memo on this subject.) Since then, calls have been routed
through third countries. Beyond the effects on phone service
(higher costs/degraded service), the decision also paves the way
for judgment creditors to garnish OFAC-licensed payments by U. S

UNCLASSIFIED with
CONEIDENTIAE—Attach
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airline companies to fly through Cuba’s three international
flight corridors. (Plaintiffs’ counsel have indicated their
interest in moving against these payments.) Cuba would likely
close flight corridors, resulting in additional fllght times and
significant expense to the airlines.

End-Game. We have made clear throughout the BTTR litigation that
the need to protect blocked assets is completely separate from
our commitment against terrorism and sympathy for the families.
The USG took strong steps against Cuba following the shoot down
and in late 1996 you directed Treasury to vest $1.2 million in
blocked Cuban assets to make ex gratla humanitarian payments to
the four families. :
While not certain, we are confident the USG will win &he BTTR
telecom case on appeal. Nonetheless, it may be possible to
settle the pending litigation with additional payments similar to
the ex gratia payments made in 1996. Plaintiffs’ counsel have
. indicated a desire for an out-of-court settlement, but it is
unclear whether plaintiffs would accept a settlement that
protects most of the blocked assets and telecom accounts In the
interest of fairness to similarly situated claimants agalnst
Cuba, we could at the same time consider. vesting fund$ for at
least partial payment of the few FCSC-certified wrongful death
claims (but not the larger number of expropriation cases)
A disadvantage to this approach is that we do not have a way to
accomplish the same result in the cases against Iran (1 e.,
Flatow and Cicippio, Jacobsen, and Reed). Unlike the|Cuban case,
the statute under which Iranian property is blocked does not
allow vesting of property. While we have been able to provide
plaintiffs with some information on unblocked commercial assets
that may be available for attachment, it is unclear if the
plaintiffs will ultimately be successful in attachlnglthese
assets.

. . ) \‘ *
Attachments ' : N
Tab A PD 99-1 (Waiver of section 117) , ‘ S -
Tab B Memorandum to the President of March 15, 1939:
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November 6, 1998

. MEMORANDUM FOR MARIA ECHAVESTE

THROUGH: JAMES F.. DOBBINS
- FROM: FULTON T. ARMSTRONG
SUBJECT: Cuba Shootdown Families’ Efforts to Attach Frozen

Funds |

' o J
We understand that Jorge Mas Santos told the President last week

that the families of the “Brothers tovthe'Rescue” ShOotdown
P e ' St
victims sought to attach blocked Cuban Government “cémﬁercial”

funds, not “diplomatic” funds.i'Thé families appareﬁtl& believed

‘that the President’s waiver of the Lautenberg Amendmenf to the

Omnibus Appropriations Act covered only diplomatic properties

[

and accounts.

!
i

The Lautenberg amendment would permit holders of judgments -

1

against terrorist-list .countries to attach properties‘blocked
under various national Security statutes, “notwithstan&ing any

other provision of law.” The amendment includes a waiver
: !

provision allowing the President to waive this requirement “in

the interest of national security.” Because of'signifﬁcant

i

national security concerns, the President waived the Lautenberg

amendment upon signing the Omnibus Appropriations Act into law%gﬁﬁxﬁx
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In fact, the waiver.prevents the attachment of all blocked

~assets of terrorist—list countries, including over $170 million

in frozen Cuban assets. Plaintiffs in the shootdown case have

'attempted to use the new law to attach blocked Cuban assets that wig“‘
'3

Tku
have been held by AT&T for years.}jﬁhey are challenging the _%% aT}jguJ

President’s waiver, claiming that the law only allows the ngk
o ,W\ga/‘é"
President to waive a provision that calls on State and Treasury
to assist judgment holders in identifying assets to satisfy i;flfﬂv J
}m

their judgments.

The'fact~that the blocked Cuban assets are not diplomatic. %A?:gjdﬁ
properties as are those at issue in the Flatow case does not put

the Cuban assets outside the waiver’s coveragde. Although

diplomatic properties present additional concerns, the President

waived the amendment because it would effectively eliminate use

of blocked assets of terrorist countries in our national

security interest including as leverage against those

countries. WO"‘/‘/ Q/&’O(/(MWMGS/ /’(Kﬂﬁow%oé cj US w\/(/%\‘ :
| c/omandﬂ fi prapertis aox()&ﬂuéo/ x% “ Ma bt M?wj

FYI, we are not aware of any unblocked assets of Cuba. However, uyuoiaw

| - | ot
Treasury (OFAC) licenses payments from U.S. companies to Cuba
each year for overflight rights (about $20 million) and
| wt.u?@
telecommunications services (about $72 million). The latter
payments -‘are reported to Congress under the Cuba Democracy Act, W ‘
S £
S S,
and Treasury has shared this information with plaintiffs in4£;:ﬂ—n§§\iéik
g
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shootdown cases. It ié uncertain whether these payments  could

be attached. To do so would keep Cuba from receiving the funds

and could result in disruptions ‘in communications between the

American and Cuban people -- a mainstay of our policy that is
widely supported by the Cuban-American community. Also, the
overflight rights are critical to many differeﬁt_routes.flown by

U.S. airline companies. -
Points for your call to Mr. Mas: -

'President enjoyed exchange with you, and appreciated‘your

clarification of desires of shootdown victims’ families

regarding attachment of frozen Cuban funds.

— As you know, President exercised waivér authority in Omnibus
Apﬁropriations'Actvdue to important natiqnal security
interests. Had he not used the wéiver, the “Lautenberg
Ameﬁdment” would have allowed holders of judgments against
countries on the U.S. Government’s terrorist list.to attach 

frozen assets.

— President did so in interest of national security. If not
. waived, the amendment would effectively eliminaté use of
blocked assets of terrorist-list countries, such as Cuba, as

leverage against them.

COPY




Clearance: Chuck Allen

— In cases like Iran, where diplomatic properties are

involved, attachment would also put at risk the protection

of American personnel and properties abroad.

- Also importaht in case of Cuba is fhat éttachment by a
small number of’judgment creditors would deny us use oﬁ
funds to compensaté Oor secure compensation‘for the
thousands of éertified claimants to.confiscated

properties.

In case of Cuba, thefe is no “diplomatic” property at issue.

Nevertheless, as I:séid before, there are important natioﬁal

security interests at‘stake_wifh regard to.all blocked assets
of terrorist-list countries. The President’s waivér

preserves these interests.

President deeply sympathizes with families of four shootdown
victims. We have taken strdng Stéps<against Cuba. for brutal

act, and marshaled forceful international condemnation.

President also arranged $1.2 million in humanitarian

compensation for families.

| »
- CH Pravatd om 3 et 6“‘”&3 Sa Phoc /W mdin /Q/% .
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Armstrong, Fulton T.

From: . Allen, Charles A.

Sent: Tuesday, November 24, 1998 8:47 PM

To: : @NSA - Nat! Security Advisor . ‘ '

Cc: - @LEGAL - Legal Advisor; @LEGISLAT - Legislative Affairs; Armstrong, Fulton T.; Dobbins,
: ‘ James F.; Marty, Joseph H.; Riedel, Bruce O.; Simon, Steven N.

Subject: Attempts to attach Iranian and Cuban assets [UNCLASSIFIED]

Please p'assto Sandy, Jim, and Don:

Summary. Since the President's waiver of section 117 of the.Omnibus Act, there have been several developments in
ongoing litigation -- judgment holders have stepped up efforts to attach Iranian-and Cuban assets. First, the Florida court

* that decided the shootdown case last year issued a writ against AT&T for blocked Cuban funds. -Next, Flatow filed a
supplemental brief with the DC court claiming the waiver is invalid and seeking the blocked diplomatic properties of Iran.
Also, Flatow obtained a writ against Treasury to attach credits held by the U.S. for Iran, including $6.5 million from the
Judgment fund being processed to pay an award of the Iran-U.S. Claims Tribunal. Justice is resolutely defending the
President's waiver in all cases.

Background

-« Section 117 permits attachment of blocked property to satisfy judgments undef the 1996 amendment to the Foreign
Sovereign Immunities Act (FSIA) against Iran, Cuba and other state sponsors of terrorism. The President exercised
sectlon 117's waiver provision in the national interest.

o Shootdown case. Judge King, the Florida judge who entered the $187 million judgment against Cuba last December,
issued a writ against AT&T for blocked Cuban assets just a few days after section 117 became law. AT&T holds
about $93 million (of the total $178-million in blocked Cuban assets) at Chase Manhattan Bank in New York. AT&T
moved for a protective order in light of the President's waiver, and Justice indicated the USG's intention to file a
statement of interest to uphold the waiver. Since the assets are heId in a New York account it is unclear where
Iltlgatlon on Judge King's writ will take place.

o Flatow case - diplomatic properties. Flatow's lawyers have filed a supplemental brief with Judge Lamberth claiming

that section 117 resolves all questions relating to Flatow's writs of attachment on blocked diplomatic properties of

~ Iran. They argue that the President's waiver cannot reach the part of section 117 that makes blocked assets subject
to attachment. They refer to floor statements on the amendment and the effort by the Administration to seek a -
clearer waiver provision. (FYI, the record shows conflicting floor statements, with one exchange by Hoyer and Kolbe
confirming that the waiver is intended to reach the entire section.) Justice, mcludmg OLC, has consistently
maintained that the waiver is effective to protect the blocked assets and will so argue in its brief in response to be
filed in the next few weeks.

o Award of lran-U.S. Claims Tribunal. The June 1998 binding award requires the USG to pay Iran some $6.5 million.
Before processing the payment from the Judgment Fund, Justice determined that it was necessary, to avoid
misunderstanding, to inform plaintiffs in the Flatow and ClClpplo/Jacobsen/Reed cases and the respective courts that
the payment would be made in the coming days. In response, Flatow served a writ of attachment on Treasury
seeking all credits held by the USG for Iran, including specifically amounts due under the June Tribunal award. This
week Justice will file a motion to quash the writ on sovereign immunity grounds. (Absent an express statutory waiver,
a creditor cannot reach Federal funds owed to a judgment debtor.) Longstanding case law supports the USG
position, but Flatow is likely to argue that section 117 effectively waives sovereign immunity in this case. The

. payment to Iran will be further delayed until the matter is resolved.
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WASHINGTON, D.C. 20504
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MEMORANDUM FOR SAMUEL R. BERGER : \

THROUGH: . JAMES BAKER)g - . \\\f/

SUBJECT: Treasury- Postal Approprlatlons Bill Amendment and
Flatow Litigation

FROM: ‘ CHARLES ALLEN

In light of Senate Approprlatlons Commlttee action thls week,
adding an amendment to the Treasury—Postal bill that poses major
difficulties, we need the President’s guidance regarding a
possible veto threat. We therefore pulled the Flatow update
memo we had. done and attached that 1nformatlon to the memo to

the President at Tab I.
. &#/c¢/
Concurrence by: Miles Lackey géd Mara Rudman /4“//

RECOMMENDAT ION

That you sign the memorandum for the President at Tab I.

Attachments
Tab I - Memorandum for the President
Tab A Status of Flatow Litigation
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| ] | |
facsimile
" TRANSMITTAL
I
to; NSC - Mr. Kreczko
fax #£ 4569110
re: Vesting Cuban Asscts

date:  May 9, 1996 S
pages: 8 page(s) total, including this cover sheet

Conrad asked me to send you the attached paper. He said he would call you to talk
with you about it.

‘ From:

Ronald J. Bottauor

Assistant Logal Adviser for International
Claima and Investment Disputes

Unitad States Departmom of State

Washington, D.C. 20520

tel: 202-776-8360 .
fax: 202-776-8368

' COPY
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l | | f\ 83 ¢
| Vesting Cuban Assets to Pay the Familles of xw 2
i . ~the Victims of the February 24, 1966, Cuban ShootdoWn /ﬁ§>

NI 2 e

On Eebruary‘zs, the President announced that he would seek
legislation to provide immediate compensation to the families of
the victims out of Cuba‘s blocked assets in the United States. We
are informed that the President raecently met with the families and
restated his commitment to provide compensation to them out of
blocked Cuban assets. We also understand that at least one of the
families of the victims may not be U.S. nathnals

In most circumstances, the taking of alien or foreign
government property without prompt, adequate and effective
compensation violates international law. Historically, vesting
has not been a common or generally accepted means for resolving -
interstate claims (there may be only one instance in U.S. history,
for example). In part this is because lzabillty is determined
unilaterally and extra-judicially by the party in interest. Some
states may argue this is not permitted under international law and
assert, at a minimum, a prior requirement to offer to go to
arbitration or other binding third-party dispute resolution.
Widespread vesting would also put at risk government (and private)
assets all around the world and discourage investment, something
which could cause particular damage to the U.S8. financial system.
Customary practice would be to retain the assets in a blocked
status until there is a claims settlement. If Cuban assets are

- vested in this case without a prior U.S. demand to Cuba for
compensation (or if Cuba were to respond to such a demand by
offering to negotiate or arbitrate), we would not be able to argue
that we had undertaken reasonable diplomatic efforts to resolve
the claims first. (Nor would we be able ‘to argue that Security

Council resolutions legitimate our action, as we did in the cases
of Irag and Libya.)

Vesting assets for payment to non-nationals presents an
additional difficult problem under international law. Unless the
foreign government agrees, there is no recognized basis under
international law for the U.S. Government to espouse claims of
non-nationals, and there would thus be no basis for taking Cuban
assets unilaterally for a non-national.

Pressing a claim with Cuba directly. however, would present
risks if Cuba were to make a reasonsble offer to resolve the
claims. For example., under agreements concluded in the 1920s and
1930s to which both Cuba and the United States are parties, the
Government of Cuba could take the United States to a fact-finding
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\procedura ,Although there would be no legally binding result, -
“this would delay acting on the claims and runs the risk of adverse

conclusions. At the same time, these procedures would also be
available to Cuba if we were preemptively to vest its assets.

Any level of compensation we provide -- whether fixed amounts
or tailored to the families circumstances -- is subject both to
criticism by the families of the victims and to challenge in the
courts. The recent amendments to the FSIA made by the
Counter-Terrorism Act would provide jurisdiction for suits by U.S.
nationals against Cuba in the United States for extra-judicial
killing and aircraft sabotage. " The 5911 holders of claims
certified by the Foreign Claims Settlement Commission in 1972
might also complain about the use of blocked Cuban assets for the
satisfaction of claims other than theirs. o

If the decision is to proceed, there are the following options
for implementing it.

opt ¢ 1 i the I \dent s Off

1. Ask the Justice Department, in consultation with the State
Department, to obtain necessary information and documentation from
the U.S. nationals who are survivors and determine the amount of
compensation each should receive. Ask Treasury, upon receipt of a

waiver, to vest sufficient assets and pay that amount to those
survivors. ,

Comment: Under this option the Justice Department (presumably
the Torts Branch of the Civil Division), in consultation with
State (L), would be asked to determine the appropriate amount of
compensation since we can reasonably anticipate litigatxon in
domestic courts concerning the amount. Flexibility is maintained
by not articulating in advance whether the standard applied to
determine the amount of compensation is drawn from international
or domestic law. Only U.S. nationals would be eligible for
paynents. A waiver would be sought to protect the U.S.
Government, to seek to forestall suits, and to enable us to argue
to third countries and, eventually, to Cuba, that in taking Cuba’ s
aggets we settled the claims. If the claimants sought a higher
recovery against Cuba in the courts, the waiver could be used as a
justification for not licensing an additional release of blocked
assets. '

5 2. Ask the Treasury Department to vest and pay fixed amounts
(e.g., $250,000) to the family members of the victims that are
identified by the NSC in its memorandum to Treasury.

Comment: This is the option that can be implemented most
quickly. Under this option, the amounts would be characterized as
3 humanitarian gesture by the President and not as full
compensation. (Note that in the case of the 1992 C-130 shootdown,
Peru paid the U.S. airman’s famlly $317,000; in the recent

settlement with Iran co rnipg the 1 88,Iran Air 655 shootdown,
we agreed to pay famzhéf‘ ning victims $150,000




ID:2027768389 ' MAY 09°'S6 17:08 N0.002‘P.0§

each and families of wage earnlng victims $300,000 each.) No
~§51vet woudd be sought from the families, leavzng them free to
bring..suit for additional amounts under the new amendments to the
FSIA. We could assess whether to license any court award from the
blocked assets based on the amount of the award and the level of
complaints received from certified claimants about recourse to
further amounts of blocked assets. While the taking cf asgsets
would be hard to justify under international law, there is no
guise that the action taken is an analogue t¢ espousal and i
settlement of claims of U.s. nationals.

3. Ask the State Department to obtaln necessary information
and documentation from the U.S. nationals who are survivors and
determine, in accordance with international law, which survivors
are eligible beneficiaries and the amount of compensation each
should receive. Ask Treasury to vest sufficient assets and, upon
receipt of a waiver, pay that amount to those survivors.

Comment: Under this OPthn the State Department would be asked
to determzne the appropriete ‘beneficiaries and the amount of

compensation, applying international law principles. We would

justify our action under the principle that the Department may
espouse and settle claims of nationals under international law
(although there is only one WW II precedent for doing this without
agreement of the other country or a U.N. Security Council
resolution establishing liability). The logic of this option
requires that recovery be available only to U.S. nationals found
eligible under international law criteria and that they waive all
death claims arising out of the incident in return for the
payments. We anticipate the families would recover less under
this option than under option 1. " The claimants would thus have
more incentive to reject the offered amounts, refuse to give a
waiver, and sue. If the claimants sought a higher recovery
against Cuba in the courts, the waiver could be used as a
justification for not licensing an add1t10na1 release of blocked
assets. . -

| Evaluation

We believe the first of these options is the preferable one.
Providing only the amount justified under international law
(option 3) would likely draw intense criticism as providing an
inadequate amount, compared to what they would expect to receive
in U.S. courts; it would thus increase the likelihood of suit in
U.S. courts and pressure on the U.S. Government to release
sufficient assets to satlsfy the resulting large verdicts; and
proceeding with option 3, in the absence of 8 waiver, would defent
its whole purpose -~ that of limiting U.S. exposure beyond what
could be justified under international law. Providing a fixed
amount (option 2), while the most expeditious route, could not Dbe
credibly represented as full compensation, since the amount
selected would necessarily be arbitrary (although we could point
to precedent) and in any event would llkely be far less than the

claimants would probabl - eiye in U.S. courts
(although it could in 3@ y exceed entltlements
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under international law); therefore, ‘it may also’stimulate suit in
U.S. courts and pressure on the U.S. Government to release the
funds to pay the resulting verdicts. Providing an amount
determined by Justice (option'.1) is likely to be ‘more credible,
because Justice's judgment on compensation is likely to command
more public credence than State’'s, and therefore there would be a-
better chance of either avoiding suit in U.S. courts or resisting

pressure to release additional assets.
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Draft for Opti

Memorandum to the Departments of Justice, State and the Treasury

The President has determined that compensation should pe
paid out of Cuban assets blocked in the United States to
nationals of the United States who have claims against the
Government of Cuba arising out of the death of persons killed in
aircraft destroyed by Cuba on February 24, 1996.

The Department of Justrce, in consultat1on with the
Department of State. is instructed to:

1. obtain necessary information and documentation from the
survivors and determine the amount of compensat1on each
such benefzcrary should recexve, and

2. transmzt to the Department of the Treasury the names of
such beneficiaries and the amount of compensation to which
each beneficiary is entitled.

The Department of thé Treasury is instructed, subject to
receipt of written confirmation from the Office of Legal Counsel
of the Department of Justice of authority to do so under the
Trading with the Enemy Act and a waiver of all death claims
ar1sing ‘out of the 1ncident in question, to:

‘l. vest assets of the Government of Cuba blocked in the
United States sufficient to pay the amounts of compensation
to each of the beneficiaries not1f1ed by the Department of
Justice; and :

2. pay the amount of compensation notlfied by the
‘Department of Justice to each beneficiary.

[signed}
[NSC]

COPY




1D:2027768383 MARY 09’96 17:10 No.002 P.O7

r‘ ‘ -

: /
Memorandum to the Department of the Treasury

The President has determined that compensation should be
paid out of Cuban assets blocked in the United States to '
nationals of the United States who have claims against the
Government of Cuba arising out of the death of persons killed in

aircraft destroyed by Cuba on February 24, 1996.

The Department of the Treasury is instructed, subject to
receipt of written confirmation from the Office of Legal Counsel

of the Department of Justice of authority to do so under the

Trading with the Enemy Act, to vest [$----] of the agssets of the
Government of Cuba blocked in the United States and to pay
[(§----]1 to each of the following individuals: '

—---————-—--————‘-—~———_—-___ﬁ___‘___-_____-.

[signed]
[NSC) '
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Draft for Option 3

Memorandum to the Departments of State and the Treasury

The President has determined that compensat1on should be
paid out of Cuban assets blocked in the United States to
‘nationals of the United States who have claims against the
Government of Cuba arising out of the death of persons killed in
aircraft destroyed by Cuba on February 24, 1996.

The Department of State is instructed to:

1. obtain necessary information and documentation .from the
survivors and determine, in accordance with international
law, which survivors are eligible beneficiaries and the
amount of compensatxon each such benef1c1ary should:
receive; and -

—

2. transmit to the Department of the Treasury the names of
_such beneficiaries' and the amount of compensation to which
each beneficiary is entitled.

_ The Department of the Treasury is instructed, subject to
receipt of written confirmation from the Office of Legal Counsel
of the Department of Justice of authorlty to do so under the
Trading with the Enemy Act and a waiver of all death claims
arising out of the incident in question, to: »

l. vest assets of the Government of Cuba blocked in the
United States sufficient to pay the amounts of compensation
to each of the beneficiaries notified by the Department of
State; and

2. pay the amount of compensation notified by the
Department of State to each beneficiary.

[signed]
[NSC}
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The attached Berger/Lew/Ruff/Stein memo, which we
recommend you read, seeks your guidance on how to approach
a Kyl/Mack/Lautenberg amendment to permit attachment of
(1) U.S. judgment funds payable by the U.S. to certain foreign
states; (2) foreign diplomatic property other than embassies;
and (3) U.S:"telecom payments to Cuban entities.

As you know, the amendment -- which could be attached to
any number of bills -- is designed to ensure that Stephen
Flatow, Brothers to the Rescue families, and other plaintiffs
can attach blocked assets and U.S. funds owed to terrorist-list
~ states. The memo explains why your advisors believe your
position could rise to the level of a veto; explains why a -
compromise provision probably is untenable; and gives you a
detailed update of the Flatow litigation.

The Senate-passed Treasury/Postal Appropriations bill

-~ includes the provision but the House bill does not; the bill may
80 10 conference as early as next week, contributing to your
advisors’ desire to gauge you willingness to consider a veto
threat. :

Sean Maloneyg'

David Goo_dfriend:‘(z

- COPY



8-a2-99 S

THE WHITE HOUSE
WASHINGTON

July ‘15, 1999

ACTION o |
MEMORANDUM FOR TH;\ggingENT ‘ Qo
FROM: | SAMUEL BERGE .
JACOB -LEW
CHARLES F. C. &gf%\\,
LARRY STEIN {50
SUBJECT: . Flatow Litigation and Related Amendments
‘ Appearing in Legislation
Purpose

To obtain your guidance in addressing an amendment that is and
will be attached to various pieces of legislation important to
the Administration. The amendment would permit attachment of
U.S. judgment funds payable by the United States to certain
foreign states, permit attachment of foreign diplomatic precperty
other than embassies, and permlt attachment of U.S. telecom
payments to Cuban entities. . And, to keep you informed about our
efforts to assist Stephen- Flatow and the status of llthatLQn to
collect-on his 3udgment agalnst Iran.

Background

Legislative efforts. Senators Kyl, Mack, and Lautenberg have
offered an amendment designed to ensure that Flatow, Brothers to
the Rescue families, and other plaintiffs can attach blocked
assets and U.S. funds owed to terrorist-list states.

The amendment would repeal your waiver authority under

section 117 of the Omnibus Appropriations Act for FYS9,
providing in its place authority to waive only the attachment of
a foreign embassy (*principal office ¢of a foreign mission”).

The amendment also allows attachment of U.S. funds due or
payable to a targeted country such as Iran. Thus, plaintiffs
could attach the Judgment Fund payment of last year’'s Iran-7U.S
Tribunal award (over $6 million) as well as other debts or funds

‘that may be held pending resclution of claims (e.g., the

cc: Vice President
‘ O PY Chief of Staff
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5470 million of Iranian funds that we are holding in the F¥S

- Trust Tund) .

We have discussed the serious national security implicaticns of
eliminating blocked assets as leverage, which this amendmern:
would do. Sandy and Madeleine continue to believe strongly
that, despite the sympathetic plaintiffs, we should not accept
further erosion of your authority and flexibility to deal with
terrorist-list countries. Blogking assets is one of the primary
policy tools at our disposal to-cembat canduct hy hostile states
against the security of the United States. This amendment could
clear the way for plaintiffs’” to attach virtually all block=d
assets of Cuba and Iran--worth hundreds of millions of dollars.
As a result, blocked assets would not be preserved as a
bargaining chip for negotiations to deter aggression, prevent
WMD development, and discourage or end hostile actions against
U.S. citizens abroad (as in the release of American hostages in
1981). Retalnlng blocked assets also strengthens your hand in
efforts to normalizé relations, including resolution of valid
claims once a different government is in place.

An express waiver of U.S. sovereign immunity over U.S. judgment
funds to be used to pay foreign claims awards is a major problem
as well.” In the event of an attachment, we would still owe Iran
the Tribunal award, and U.S. assets in third countries could be
attached to ¢ollect it, or we would have to find some other way
to-pay it from the U.S. Treasury at taxpayers’ expense (funds’

 .which would. themselves be at risk of attachment).

This amendment wiilvbe attached to bills largely free of other

major -problems; it also could well be offered on more than one
bill. If your view included the possibility of a veto, with |
that understanding, we could take appropriate action to remove
or medify the provision. Without that possibility, we are much
less likely to be able to garner the necessary support for
reasonable compromise language. Larry Stein and Jack Lew think
it is important to note that there could be appropriations bills
where we fully support the bill and would have little Hill
support for a veto. However, both agree that it is important
for us to understand the strength of your opposition. to the
Flatow amendments.

Whether a compromise is possible is.open to doubt. One
possibility would be to agree to legislation permitting you to
prevent attachment et basis, allowing you, for
example, to permit access: to rental proceeds from Iranlan

diplomatic properties, while nrnrec;;ng,xhe_d;plom@h;c
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Tropertlza3l Tnemselves ~lzncugh ZTate may argue, with merics,
that evern thls limited walvar would have serizus conseguences
fcr thez sngoing Tribunal pricess, zs well as for furure effsr-s
to solilve claims disputes, 1T ma, £2 negessary to give some
ground in order to avoid total evisceratizn of your waiver
autherizy Moreover, even LI We wWere Lo agree £o some aSSﬂt“” =
asset walver provisicn, there 1is a substantial risk that vou
would be put in thé unappealing position ¢f then exercising that

autherity to prevent the attachment of most, if not ail, of zhe
assets tne plaintiffs identified. '

© With respect to the effcrts by the Brothers to the Rescus
families to attach the telephone company payments and other
blocked Cuban assets, we have, as you requested, been exploring
possible alternative solutions with Justice. We face a serious
'problem, however, in dealing with Judge King’s decision. -
abrogating your waiver authority under-section 117. The appeal
from that ruling is pending in the Eleventh Circuit, with oral
“argument scheduled for July 15, and any settlement before the
court of appeals rules would leave Judge King’s decision
standing as the only -- and adverse --. judicial lnterpretatlon
of sectlon 117.

Senators Graham and Mack have been pre551ng Chuck Ruff and Stu
Eizenstat to do somethlng for the Brothers to the Rescue
families and have argued that section 117 was passed in response
to your statement, at the time of the shoot-down, that you
needed legislative authority to make payments out of the blocked
Cuban_assets. Chuck and Stu have explained that you were

subsequently advised that you could make use of those funds on
YOUr own authorlty and did so in the form of $1.2 million
dollars in ex gratia payments They have also explained to the
senators that section 117 actually went well beyond authorizing
use of the Cuban assets and that the Administration had, and
continues to have, serious concerns with the scope of the
legislation insofar as it undermines your power to use the
blocking of foreign assets as a foreign policy tool -- concerns
that were ameliorated only by the availability of the broad
walver provision. "It is fair to say that neither senator is’
convinced.

As a separate matter, while we have identified business-
sensitive documents that may help the Flatows attach unblocked
Iranian bank assets, the chain of ownership is often clouded and
subject to competitive claims and thus litigation. (A more
detailed review of the Flatow litigation is attached at Tab A.)
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STATUS OF FLATOW LITIGATiON AND ASSISTANCE TO MR. FLATOW

Zssistance -n unblocked assets

znks. In March, Justice informed Flatow of A
Treasur,'z conclusion that assets of Iranian banks operating
in the United States in the 1990s were not.blocked. Treasury
has idenzified business-sensitive documents that may be
relevant to Flatow’s efforts to locate assets of .these banks.
Upon cour: approval of a protective order, to which both
parties have already agreed, Treasury will turn over the
documents to Flatow’s counsel.

e Iranian z
ot

e Eizenstat briefing. The information on bank assets has been.
developed through consultations since November 1998, when Stu
Eizenstat led an interagency team that provided over 5,000

. pages to Flatow.and counsel. Many of those documents related
to the Mostafazan/Alavi Foundation, against which Flatow has
since obtained writs that are currently the subject of
litigation.- '

Stephen Flatow’s litigation to collect on his:judgment against
- Iran involves several separate actions. Two cases in the D.C.
District Court (Judge Lamberth) directly affect U.S. interests:

e Diplomatic property and bankvaccdunts. Flatow has invoked -
- section 117 to obtain these blocked assets notwithstanding
T your waive:. )

"o Judgment fund payment of Tribunal award. As a result of
Flatow’s writ of attachment, the USG has been unable to pay a
‘June 1998, $6 nmillion Tribunal award to Iran. Court briefs by
both sides were completed in late 1998. '

Oral Argument. June 22. Because of the delay in paying the
" Tribunal award, Justice has filed four supplemental memoranda
seeking decision on the U.S. motion to gquash the writ. The most
recent memorandum explained the concern that further delay will
prejudice U.S., interests at the Tribunal, particularly in view
of upcoming hearings. Judge Lamberth called a hearing when the
Tribunal hearing was imminent, and he decided to hear argument -
on both the judgment fund and section 117 issues. & ,,”ﬁgogﬁ%ﬁ\
« ' : <
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n_the judgment fund payment, ths fudge seemed persuzded tha-
Congress did nct intend to walve T.3. immunity from attachmer-
2 such funds in its acccunts

2n 50*“Lon 117 aud Jour wzlver, tre judge asked whether
diplomatic propertiss could be atzached if the waiver were

found irneffective. Justice replied that there would remain =z

constizutional issue of encroachment on Presidential authorizy
to receive ambassadors. The judgn asked Justice to brief this
issue more extensively. (The U.S. brief is dun July 22, and

'plalnt ff. has anothn* 30 days to 'espond )

Mr. Flatow’s counsel argued that Jour waiver‘overreached and
should have been selective if national security interests wers
truly at stake. (E.g., perhaps waive with respect to

~diplomatic real property, but not bank funds including renta:l

proceeds.) Reflecting advance kncwledge of the Kyl Amendment,
he also indicated his strong belief that Congress will soon

"enact legislation removing any doubt about ava*lablllfy of

these assets and judgment fund payments to satwsfy Judgments

-such as Mr. Flatow’s.

MoStafazan/Alavi Foundation (Alavi);- Mr. Flatow 1s also

pursuing the unblocked assets of Alavi.

Because of his counsel’s inquiries about Alavi, last November

+Eizenstat’s team provided Flatow Tribunal documents including

the Tribunal’s decision (for jurisdictional purposes) that the

.parent Foundation in Iran was owned and controlled by the

government of Iran.

After a May district court hearing in which Alavi defended
against the writ, Flatow’s counsel informally asked Justice

. whether the USG could support their position. They have not.

followed up formally, but Congressman Rothman (D-NJ) has
written Eizenstat asking whether State considers Alavi to be
an instrumentality of Iran, a question State has not addressed
in the past.

Anticipating further inquiries and'possibly a formal réquest,

NSC will convene interagency counsel to explore the matter

(e.g., there are a number of difficult issues to address,
including the effect of Alavi’s tax-exempt status).
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Mr. Chairman and Members of the Committee:
-We»are:submitting'this joint te;timony as envisaged by
the 1etters of Deputy Secretary Eizenstat of April 12 to
Committee Chairman Hyde and Subcommlttee ChalrmanISmlth 1n
response to letters to Secretary Summers and éecretaryv
Albright from Chalrman Hyde, inviting them or thelr
'deslgnees to testlfy before thls subcommlttee on April 13
concernlng H.R. 3485, the "Justice for Victims of Terrorism
Act.™ Deputy Secretary Elzenstat has worked extenslvely on
this 1esue for the Admlnlstratlon over the past 18 months,
and we, on behalf of our Departments,ljoin him in presenting

our views on this proposed legislation. We share your goal

CLINTON LIBRARY PHOTOCOPY
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that U. S. victims of terrorism and the1r families receive
gustlce and compensation for their suffering. We also
appreciate thé opportunity to submit this statément into the
recqrd. |

Let us begin by exprgssing the Administration's and our
-own personal sympathy to victims of in#ernatiqngl térrorism
-- ‘an evil tﬁat this admlnlstratiOn has taken world |
' leadefshlp in combating. It is the responsibility of the
United States Goverqment to do everything possible to
.protéct American lives ffom intéfﬁétionél terrorism. People
like Mr. Flatow, Mr.-Andersop, the otﬁer hostageg held in
Lebanon and their families, and the families of the Brothers
to the Rescue pilots deservé government support in their
demand to be compensatea for their grievdus lo;ses and
unimaginable experiencés. Those 6f us who have met with
them have been touched by their suffering and impressed with
their strength and aeterminaticn to seek juétice;. We
-understand their frustrations ahd the frustrations- that have
led the sponsors of this 1egislétiqn td introduce it. We
are dedi;ated‘to working with the Congress to achieve the -
gbal.of_obtaining'cdmpensation for the.viétims and their

families. But we feel strongly that this must be done in a

CLINTON LIBRARY PHOTOCOPY
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way that is cénsiStent-Qith the national interests of the'
United States. |

It should come as no sufprise that thehstétes involved
here -- sBtates that we have publicly branded as sponsbrs of
- terrorism -- do not view the United States as a cordial
environment to condﬁct financial transactions.. Asg parﬁ of
our éfforts to combat terrorism, we impose a wide’range of
economic sanctﬁons agéihst state sponéors of terrorism in
order to deprive them. of the fegoﬁréééto fund adts of
terrorism and to affect théir‘conduct.b Becaﬁée of thesé
measures, terrorism-list stétes'engage in minimal economic
activity in the United States. In many casés, the only
assets that states which sponsor terrorism have in thg
United States are either blocked or diplématic property.
Such'éroperty is not legally available fof attachment and
execution of judgments, for vefy'géod réasons involving the
interests of the entire natiép, which are désciibed in
detail below.

As much as we join the éponsors of this bill in
desiriﬁg_to have victims of ihternational_ter:orism
cémpensated, it would be unwise in the extreme to ignbre
these reasohs and foréo the interests of all our citizens

for this purpose. This question is complex and fraught with

CLINTON LIBRARY PHOTOCOPY



05/02/00 TUE 17:38 FAX 2026221829 . US TREASURY DEPARTMENT Q S ?/3 @oos

,/1‘%\ 7LQ

4

difficulties. For this reason, last year, we proposed,
among 6ther things, that a cdmhissipn be established to
review all éspecta of thevproblemé presented By_acts of
internat;onal terrorism, and specifically study the issue of
compensation and recommend proposals to the President and to
the'Congress to help the viétims and their familiés receive
compensation in a manner that would not impiﬁge ﬁpon

important U.S. national interesta. Though this propoaal

‘received little support, we believe it still has merit.

Especially when combified with a short-term approach that ¢

. would pay the full amount’ of compensatory damage awards to?
- those  with 3udgmenféiéghiﬁétjthé-deernmeﬁt of Iran and the;-: .

" Government o, Cuba3? using. Abpropriated funds. 1n’the caseiof i

). Iran and blocked funds fhét:appear‘ﬁb‘be.titléd'ihwthé_name 4
of the Govefnmént'of“cuba in the case of Cuba.

H.R. 3485, though born of good intentiqns,.is
fundamentaliy flawéd.‘ The 1egislati§n would have five
principal effects, all of which would be seriously damaging
to impértant U.S. interests aﬁd which would, at the end of
the day, result in substantial U.S. taxpayer liability.

Firgt, blocking of assets of terrorist states is one

of the most significant economic sanctions tools available

to the President. The‘proposed legislation would undermine

_»(HJNTONHJBRARYPHOTOCOPY
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the President's ability to coﬁbat intgrnational terrorism

and other threats to national security by permitting the

ﬁholesalé.attaChment of blocked propefty,lthereby depriviﬁg

thé'U;S;_of>a séurce of 1everage'in ongoing énd futpre

sanctidns-pr&grams,'such as was ﬁsed to gain the releaéé of

our citizens held hoétage in Irén.

Second, it could'cauée the U.S. to.yiolaté our
obligations to protect diplomatic and consular:property of
other nations, énd would put our own diplomatic and consuiar

property around the world at risk.

Third, it would créate a race to the courthouse
\X{'benéfiting one small group of Americans over a far 1arger
.. -group of Ameriéans, many of whom'have waited decades to be
\§§6jk éVV)\ compensated by Cuba and Iran for both the loss of property
W and the loss of the lives of their loved.ones, and would

N

leave no assets for their claims and others that may follow.

'Fourth, it would breach thé.:lohé—étanding principle
§ \Q;§>\ that the United States G;vernment has éovereign immunity
g\ W from attachment,vthereby preventing the U.S. Government From.
Agyg/ making géod on its debts and international obligationé and
X ‘ . o , ‘
C /7X€; potentially causing the U.S. taxpayer to inqur'substantial
© financial liébility; In particular, such a.waiver of

govereign immunity would expose the Foreign Military Sales

CLINTON LIBRARY PHOTOCOPY
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("FMSQ)‘Trust Fund to writs of attachmeht; which woﬁld
linject a major element of uncerfainty and unreliability into
the'EMS érogram'by creating an ekception to the processes
and principles under which the pfogram.operatés.

Eiﬁ;h{ it would direct)éourts to ignore the sepafate
legal status of staﬁes and their égencies and
instrumentalities, overturning Supreme C§urt precedent ana
basic principles of corporate and international law by
making state-owned cprpOrations 1iablé for the debts of the
state. ‘ _

‘As Ihg_ﬂaéhigg;én_EQg; observed in an editorial,
“Wictims of terrorism.certaiﬁly should be compensated, but a
:méchanismitﬁat permits-individual-recoverY“to.take
pfecedence over significant foreign policy‘interests is
flawed.” The proposed 1egislationvw§uld indeed seriously
compromise important nétional security, foreign(policy, and
other cleaf nationél intereéts,.ana discrimiﬁate among‘énd |
’betweeﬁ past and future U.S. claimants. Moreover, in the
Iranian context, it would not achieve the stated goal of

'forcing Iran to bear the burden of paying Compensatory:and
- punitive damage awards to U.S. victims and their families.
Under long establishea principles of international iaw‘and

the Algiers Accords, the U.S. taxpayer would have to pay

CLINTON LIBRARY PHOTOCOPY
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these claims. For these reasons, explained in more detéil
below, the Administration Strongly opposes the proposed

legislation.

' The Adhinistration has grave concerns with:the
provisions of the proﬁoséd legislation that seek to nullify
the President's waiver of laét year's Foreign Sovereign
Immunitieé Act (“FSIA”) ameqdments'and thereby permit
attaﬁhment of blocked and diplomatic property.

Let us be entirely clear: wholesale attachment of
blocked of diplomatic property‘would_bompromise éur national
security andfwouldﬂSeriously'prejudice'é number “of impértant - -
national interests.. These intérests include: our interest
in the effective functioning and éresefvation of our asset
blocking programs to combat threats to our national secﬁrity

and to the safety of American citizens abroad; our legal

-obligation to protect the diplomatic property of foreign

states, regardless of the status of our relations with those

- states, and our clear national interest in upholding the

‘international legal regime that protects U.S. diplomatic

property and personnel abroad; and our interest in avoiding

laws that would create gross inequities in the amounts of

CLINTON LIBRARY PHOTOCOPY
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compensation received by similarly-situated UrS.AnatiQnals

with claims against foreign governments. Each of these

concerns is. addressed in turn below.

ion E 3 r B ing Pr

The ability to block asgets represents one of the
primary tools available to ﬁhe‘Unitéd States to detér
aggression énd discourage or end hostile actions against
U.S. citizens abroad. Our.efforts to combéf threats to our
national security posed by terrorism-lisﬁ countries such as
Iraq, Libya, Cuba, énd Sudan rely in_signifiéant part upon
our ability to block the asse’tsvof those countries.

Blocking‘asSets'permi;stthe United States*to'aepfivé"v'7"
such countries §f resources that they could use to harm our
interests, and-to_disrupt their ability to carry out
in;ernational financial trahsacfions. By placing the assets
of such éountries.in'thé éole control of the President,
blocking programs permit the President at any time to
withhold substaﬁtial behefits from céuntries whose conduct
we abhor, and to offer a‘pqtential incentive to such

countries to reform their conduct. Our blocking programs

thus provide the United States with a unique and flexible

CLINTON LIBRARY PHOTOCOPY
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form of leverage over'countfies that engage'in_threatening

conduct.

'The Congress has recognized the need for the President
to be able Fo“regulaté,the éssets of foreign states tdlmeet
‘threats to the U.S. national sécurity, foreign policy, and
economy. In both the Internatioﬁal.Emergen;y Economic
Powers Act and the Trading wiéh'thé Enemy Act, the Congress
has provided the President with étatutory authority for
regﬁiating foreign-éssets. On the basis of thié authority
and foreign policy powers under the Constitution, Presidents

© have blockéd property and interests in‘propérty of fofeign
states and foreign nationéls_that'today ahounts to over $3.5
billion,..Of this amount, approximately $176 million is
blocked property‘in which Cuban enfities.have an interest.
Oof this'$l76 million, approximately $54.0 million éppearAto
be probable Government of Cuba blocked funds, The
appréximately $23.3 million of Governﬁent of Iran propefty
wﬁich remains blbéked from the Hostage Crisis of41979-81

| consists entirely of bloqked-diplomatic real'estate‘and
related accounté. |

The Supreme Court has élso recognized the'impqr;ance of

the Eresident's bldcking'authority, stating that such

blocking orders "permit the President to maintain_the

CLINTON LIBRARY PHOTOCOPY
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‘foreign assets at his disposél'for use in negotiating the
resolution of a declared national emérgency. 'Thé frozen .
assets serve as a 'bargaining”éhip' to be used by the
JPfééident'ﬁhén dealing with a hostile country,” Dames &
Moore v. R egan, 453 U.S. 654, 673 (1981) ..

The leverage provided by blocked assets has proved
central to our ability to protect important U.S. naﬁional
secqrity and foreign policy interesté. -The‘most striking
example ié the Iran Hosﬁage Crisis; The critical bargaining
chip the United States had to bring to the table in an
effort to resolve the crisis was the almost $10 billion in
Ifanian'Government assets that the President had blocked

. shortly after the taking of our'embassy.::Because the return -
of the blocked assets was one of:Iran's principal cgnditiqﬁs.
for the release of the hostages, we would not have been able
to sécure the safe release of the hostages and to settle
thousands of claims. of U.S. nationals if those blocked |
assete had not been available. This settlement with Iran
also resulted in the evéﬁtuél'paymeﬁt of $f.5.billiqn in

' claims to or for the‘benefit ¢f U.s. natiQnals against Iran.

In the case of Qietnam; the leverage provided by

approximately §350 million in blocked assets, combined with

Vietnam's inability-to gain access to U.S. technology and
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trade, played an important role in persuading Vietnam's
leadership to address important U.é. concerns in the
normalization process. These concerne included full
accounting of POWs and MIAs frém the Vietnam War, accepting
~responsibility fér.§§er $200 million in U.S. claims which
had been adjudicated by the Foreign Claims Settlement
éommission, and moderating Vietnamese actions in Cambodia.
In addition,;ﬁlocked asgets have helped us to seéure
equitablé settlements of claims of U.S. nationélé against
such countries as Romania, Bulgaria, and Cambodia in the
context of nqrmalizatipn of relations. These results could
not'have been achieved without effective blocking programs.
.[;However;;our,blocking programs simply -cannot. function,
and c;nnot serve to p#otect these important interests, if
blocked assets are subject to whdlesale attachment and
execution by private'parties, as the proposed legislation
would permié. The ability to use blocked assets as levefage
against.foreignlsﬁates that threaten U.S. interests ié
esgsentially eliminated if the Président is unable to
preserve and control the disposition of ggch assets.
Private rights of e#ecution agaiﬁst blocked asseté would

permanently rob the President of the leverage blocking

provides by depleting the pool of blocked assets.
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In the Cuban and Iranian con;exté,_for“example, the
value of judgments (compensétory and punitiﬁe) won by thé
Brothers to the Rescue families exceeds the total known
value of the blocked‘aésets of Cuba in the United States,
and the value of the judgment won by the Flatow.family; or
the former Eeirut Hostages, exceeds the total known value of
the blocked aésets of the Government of Iran in the United
States. Attachment of blocked assets to satisfy.private
judgments in theée and similar cases would leave no
remaining assets of terrorism-liat governmeqts‘in the
Preéident's conprbl, denying the P;esident an important
source qf leverage and seriously weakenihg his hand in

‘;deélinghwith threats.to our national secﬁrity.s,-:ngug_au

in additioﬁ, the prospect of future attachmeﬁts by
private parties would place 5 perpetualfcloud over the
Président’s ongoing cdntrol Sf-all blocked assets programs. =
This would further undermine the President's ébility.to use
-such assets as leverage in negotiations, even where
'a;tachments‘had not yet occurred.

Put simply, permitting whoiesale attéchment of blocked
assets would‘eliminate the uée of our blocking programs as a
key tool for combating threats againét our national securify

and,'in the I;aniah context, it would not achieve the goal
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of full payment'forjcompensatory damages awarded against

Iran.

'The proposéd legislation also could cause the United
States to violate §ﬁr obligations under interhational law to
protect diplomatic property, and woﬁld uﬁdermine the 1egé1
protections for diplomatic property on which we rely eﬁery
'day to protect the safety of our_diplomatic property and
'personnel abroad. Even though the current legislation
arguably provides protection for a slightly broader range of
_diplomatic property:thanﬁprevious legisiatiOn;ait-is‘still;rsa- z
fundamentally flawed in its failure to petmit the President
to protect propgrties, including consular propertiéé, somé
dipiomatic bank accounts,'and‘diplomatic‘residénces, which
international,iaw obligates us to protect.

‘The United Statés' legal obligation to prevent the
éttaéhment éf diplomatic propérty’could not be cleaQer.
Protection of diplomatic property is reéuired.by thé Vienna
Convention on Diplomatic Relations, to whichbthe ﬁnited
States andvall of Eﬁe sta;és,against which suits presently

may be brought under the 1996 amendments to the FSIA are
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parties. Under‘Article 45 of the Vienna Convention on'
Diplomatic Relations we are obligated to protect'the‘
premises of diplomatic missions, together with their réal
andrpersonal property.and archives, of countries with which
we have severed diplomatic relations or are in armed

~conflict. ‘This would include dipiOmaﬁic resiaences owﬁed by
the foreign stéte.-

Likéwisa,‘under'Article 27 of the Vienna Convention on
Consular Relations, the same protection is required for
consular premises, éroperty,.and archives. Attachment of
any of the types of property covered by the Vienna
ConventionsIonlDiplomatic and ConSular'Relétiohs could place

-the United Statés.in-violatiOn'of*buffobligatiOns under .
internationalllaw. The proposéd'legislation would only
permit the President to énsgte the prbtection of a narrow.
portion of the property covefed by the Vienna Conventions;
'and would thereby place tge United States.in vio;a;ion of
our legal obligations. In addition, the proposed
legislation asldrafted could cause us to b:eaeh our
obligations to ensure the iﬁviéiability of missions to the
Uhitéd Nations, pursuant to the UN Headquarters Agreement

and’ the General Convention on Privileges and Immunities.
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property could ﬁot be clearer or méré important. The Unitgd
Staﬁes owné over 3000 buildings and other structures abroad
Ehat,it uses as embassies, consulates, missions to
international organizatioﬁs, and residences for our
diplomats. The total value of this property is bgtwéen_Slz
and $15 billion. |

Because we have more diplomatic property and personnel
abroad than any other country, we are more at riék than any
other country if Ehe-protections for diplomatic'and consular
propérty are eroded. If we flout éur obligatibns to protect
the diplomatic and consular prqperty of otﬁer‘countries,
 then=we-can5expect*other countfies-Eo=targétwour*diplomatic
property when they disagree strongly with our policiés or
actions. Defending'our natiqnal ;nterests abroad often
makes thélUpited States unpopular with some foreign
governments. We should nét‘give those étatgs who Qish the
Unitéd States ill an easy means to strike at us by declaring
diplomatic property fair game.

In the épecific case of Iran, attachment of Iran's
diplomatic and cpnsuiar pfoperties could also result in
substantiai U;S; taxpayer 1iabiiity. Iran's diplomatic and

consular properties in the United States are the subject of
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a claim Brought by Iran against the Uﬁited States before the
lran-U.S. Claims Tribunal. The Iran-U.S. Claims Tribunal is
én arbitration couft‘located at Thé Hague in the
NetherlandsL  It waé established as part of the agreement
between Ifah and the United States tﬁat freed the U.S.
hostages in Iran and resolvéd oﬁtstanding claims that were
then pending between the United States and Iran.. Pursuant
to this aéreement aﬁd awards of the’Tribunal, Iran haé‘paid
$7.5 billion in compensation to or for the 5Enefit of U.S.
nationais. The Tribunai also has jurisdi¢tion oﬁer'certain
claims between the two governments. Although we are
contesting this claim vigoréﬁsly, the Tribunal couldlfind
that the Unitedgsﬁates.should have-transferred*lfan's”
diplomatic . and éonsuléf property to it in 1981. If it dqes
so and the pfoperties‘are not available because they héve
been liquidated to pay érivate judgments, the U;S; taxpayer
‘would have to bear the Eost‘of compénééting Iran for the
value of the prdperties. Such an award‘againstAthe United
'States would be enforceable in the courts of any country,

under the laws of that country.
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Equi ng.

We are also ‘deeply concerned that the proposed
legislation would’fruétréte equity among U.S. nationals witﬁ'
ciaims against térrorism-iist states. ItAwould éreate a
winner—take-all race to the courthouse, arbitrarily
permitting recovery for the first, or fi;st few, claimants
_from.limited aﬁailable assets,.lea§ing other similarly-
situated claimants with no recovery at all. In fact, it
would take away asséts potentially available to them.

As I noted earlier,‘the valﬁe 6f thé judgmenté
(compensatory and punitive) held by the families of the
‘Brothers to the Réscue victims exceeds the total wvalue of

. .blocked assets of the:Government‘of»Cuba in the United. -
Stétesi, Similarly, even if the plaintiffs in the Flatow
case wére to succeed in attaching all of Iran's diplomatic -
and consular properties in the United States, as'they have
attempted to do, these properties'yould be inéufficient fo
satisfy even one tenth of the damageé awarded in that
judgment. In each case, execution on their judgments would
EXhaust.all of the blocked assets of these governments in
‘the United States. |

Hdwévef; the Alejandré aﬁd Flatow cages do not

represent the only claims of U.S. nationalsa agalnst Cuba and
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v Iran. No other claimants_would benefit at all from the.
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proposed legislation; indeed this législation woﬁld'
seriously prejudice their interests.

In the case of Cuba, the U.S. Foreign Claims Settlemént
Commissioh has.certified 5,91i claiﬁs of U.S. nationals
against the Governmenf.of Cuba, tofalipg.ﬁpproximatelf $6
billion with interes;, dafihg back to the éarly 1960s.
Contrary to remarks‘made at the April'13bheé¥ing, these
include not just e#propriatioﬁ claims, bu£ also-the wrongful
death claims of family members>of two individﬁals whom the
Cuban'Governmént”executed aftef summaff triél for alleged
crimes against the Cuban state. Othei claims rela;e to the

wCastr¢”GOvernment's seizﬁre-of'hOmesgaﬁd'businésses from
'UZS.-nationals.v These claimants have waited ovér 35 years
without yet receiving cbmpensation for their losses. This'
bill will not help'thém at all.

.The'same,situaﬁion appiies with respect td Iran. 1In
additipn té the Flatow caée, former hostages Qho weré held
'captive in Lebanon -- David Jacobsen,'JQéeph Cicippio, Prank
- Reed, Terfy Anderson ana their fémilies -- cdllgctively have
won judgments for compensato;y and punitive damagea against

- Iran totaling $406 million (see chart). Additional suits
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against Iran are currehtly pending in the Federal District
courts. | |
Moreover, given the nature of these regimes, it reméins
possible tﬁat in spite of our substantial efforts to combat
terrorism, foreign terrorist states will‘commit future acts
in violation of fhe rights of U.S. ﬁatidnals, which may give
rise to claimg against them.- If such incidents oceur, thése
claimants will also hgve an interest in'being éompensated.
Against this background,.in which éﬁtstandihg
.compensatory and punitive damége claims far exceed availaﬁle
Mfunds,‘the proposed legislation would permit the first
claimants to reach the courthouse to depiete all the‘~‘ -
.‘nothing'foi other similarly situgted:claimantsg
éatisfaction of the judgments in the Alejandre and Flétéw
~ cases would come at the expense of all other claimants
against Cuba and Iran, both past and future. Thié woﬁld be
fundament?lly unfair. |
Equitable resolution of.all outstanding claimg of -
terrorism-~list staﬁes must be accomplished gystematically in
‘order to ensure fairnmess to all par£ies, not in the

piecemeal fashion envisioned by the proposed legislation.
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Inlsum, bexmitting';he attachment of bloqkéd and
diplomatic pfoperties in'iﬁdiﬁidual céses; as the'propoéed
.1egislatidn would do, would undermine our ability'to combat
threats to our national.aecurity, vidiafe our‘obliéations
under international law, place our diplohatic=properties and
personnel abroad at :isk; and lead to arbitrary inequities
"in the tfeatmentlof éimilarly—situated»ﬁ.S.‘nationals with
~claims against foréign'govérnmenta.

1.1 v ' I i of
- We are equally concerned about the provision of the

proposed legisiationvthat would permit garniahment of debts
~6f'the United States.  Not énly would'this'prdvisidﬁ'mbreéch
.the long—establishedHprinciple that the United.statgs
Government has.sovgreign immunity from garnishment_actions,
it would seriously undermine'ouf Foreign Military Sales
("FMS") program;vwhich is an impoftant tool supporting U;S.
natioﬁal security.policy and strategy, by c:eating an
exception tc,thg processés and prihciples undér which the
program operates. |

| By allowing.piaigtiffs to'attempt to tap thevFMS.TrQSt
Fund to satisfy their judgmeﬁts, the engire FMS program
would be jeopardized as foreign customers queéti&h whe;ﬁér
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funds they were required to pay under the FMS program might

o

be at risk of.di§ersion or attachhent; H.R. 3485 would -
therefore inject a major element of uncertaiﬁty and
ﬁnfeliability into the FMS program.

The FMS Trust Fund is used to'ensﬁre‘paymeﬁt of U.S;‘
suppliers for products and gervices prov1ded to fore1gn
governments in USG approved sales of defense products and
Bervices. Under Section 37 of tﬁe Arms Export Control Act,
these funds are aQailable solely for payments to U.S.
suppliers, and for refunds to foreign purchasers in
connection with such sales. 1If the FMé Trust Fund can be
exposed to attachment through an act of Congress for

,tﬂpurposes‘othér than ensuring;payment for arms sales; foreigh**””f7”'
governments may simply question the wisdom of engaging in
sugh traﬁsactions with the United States;

The proposed legislatibn also will negatively affect
our defense induétrial base. If passedAas currenﬁly
written,'nop only will U.S. defense firms be uncertain about
whether and when they will be paid, but our ability to
maintain open production lines needed to sﬁpport the US
mllltary,‘whlch the FMS‘program greatly fac111tates also

would llkely be disrupted.
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We have heard that the intent of the.propesed
legislation is to "make terrorist states pay." However,'
 exposing the Iranian FMS Trust Fund account (firan FMS
account")‘tO‘attachment will notlcauee Iran to pay. Here
too, at the end ef the day, the U.s. taxpayer w1ll bear thls
burden if this fund is tapped. The'United States will have -
to pay Iran whatever amount in the Iran FMS aecount is held
by the Iran—U.S; Claims Tribunal tq be owed to Iran. The
current balance of the Iran FMS account, which is
approximately $400 million, is the subject of Iran's multi-
billion dollar claiﬁ against the United States before the
Tribunal, arieing out of the Iran FMS program. Depletlng
.,sIran S FMS account through attachment ‘by the- plaintiffs 1n'
no way discharges any obligation to Iran the U.S. Government
may ultimately be determined to have by the Tribunal. And
if Iran prevaiia on its claiﬁs, it can seek ;5 enforce its
award against U.S. property anywhere in the world, since the
'awarde of the Iran—U.S; Claims Tribunal are enforceable in
the courts of aﬁy country. Any Tribunal award that cannot_‘
be satisfied from the Iranian FMS account wiil have to be
satisfied with U.S.‘government funds. ,Tﬁus, American

.taxpayers, rather than‘Iran, would actually pay under H.R.
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This provision is also of particular concern because it

prevents the United States from meeting its obligations to
make payments in satisfaction of awa:dé the Tribunal renders
againet the United'Statés. Instead, the pr;posed
legislation would permit privaté parties to garnish the
funds of the U.S. Government ih-order to cocllect such
payments before they reach Iran. Even without this change
in the law, there have been_efforts in the Flatow case to
garﬁish the payment of a $6 million Tribunal award in Iran's
favor.

It is important to understand that allowing private
1itigants to garnish amounts wé owe Iran under Tribunal
awards-would not'-discharge the U.S. Governmeént’s liability
to Iran to pay such money. For egample,_if the efforts in
the Flatow case éuCceed, the Flatow family will receive 86
million, but the United Statés will still owe Iran $6
million under the unpaid_aﬁard. And again because the
_awards’of the Iran-U.S. Claims Tribunal are enforceable in
the courts éf any country, Iran can seek to enforce awards
againét U.Ss. property.in_other countries if we’do.not pay
thém voluntarily;

Permitting garnishment of the payment of such awards

would thus result in the U S. taxpayer paying twice: ohce
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when a private claimané garnishes the payment, and a second
time Qhen Iran is able to enforce the still unsatisfied
award ;gainst us abroad. Because the judgments against Iran
received by these plaintiffs total in.the hundreds of
millions of dollars, permitting garnishment of debts owed by.
the United States to Iran as a_meané of satisfying these
judgments could cost the U.S. taxpayer hﬁndrgds of millions
of dollars. | o

Finally, while we afe vigorously contesting all‘0f
Iran's claims at the Tribunal, if we are unable to pay even
-the smallest awards against us, our position before the

,Tribunal in all other claims will clearly be undermined.

'There are also significant pioblems with the provision
6f the proposed legislation that would cﬁaﬂge the way the
FSIA défines a foreién state's,agencies and
instrumentalities for,terrorisﬁ—list countries where there
is‘a terrorism-related judgment againét it. Th;s provision
would overturn the Congress's own cdnsidered judgment when
it passed the PSIA in 1976, as well as existiﬁg Supreme

Court ‘case law and basic prirciples of corporate and
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interhational law; In addition, it would préjudigé'thé
interests of Uls, citizeﬁs and corporations who invest
abroad.

This provision would make corporatiOns that are
majority—ownéd or coqtrolied by a terrorism-list foreign
government liable for all of the individual'debts of that.
government. The Congre#s recoénized thé danger of this
positién when it passed thé FSIA in 1976. .The Conference
Repo;t to that’bill'observed that #[i]f U.S. law did not
respect the separate ju;idical_identities of different
agencies or instrumentalities, it might encourage foreign
jﬁrisdiétions to disregard'the juridical divisions between
Aifferent U.S. corporations or between a U.S. corpﬁrétian
and its independent subsidiary."

We ére concerned that this propoéal to disregard .
separate iegal personality, although limited in the bill to
4terr§rism—1ist states'and their majority owned entities,
.¢ould éfeate the pereeption thét the United S;atés ig
unreliable as a location'for'banking or investment.
Espécially for companies with-linkageé‘to foréign
vgbvernments, such a provisioh could be viewed as an
expansion of U.S. econqmic sanétions. it could raise

concerns about the United States as a safe'finanCial center
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and about the likelihood of possible legal actions against
‘their assets in the United States. .This perception could
undermine the competitive ability of U.S. financial firms to

lead privatizations abroad and to attract banking business

and investments to the United States.

]

in addition, if thé United States wefe to "ﬁierce thel
icorporate veil” in this manner, there could well be éimilar‘
~actions in foreign couﬁtries. Foreign countries may enact
gimilar changes to their law or foreign courts might
disregard the separate.status of pri-vate, U.S. owned
‘companies in cases where a litigant had a judgment aéainst
the U.S. Government.

Comparea to the billions of-dollars the United States =~
Government and private U.S. interesta have ;nvested abroad,
the blocked assets of te;rorism-list state entities,
agencies, and instrumentaliﬁies located in the United States
are small. In the case of Iran, we do not have. a
compreheﬁsive picture of Iranian aésets in the United States

" that might‘be affected by this proposed legislation. There
is éurrently no blgcking,of Iranian‘assets.in fhe United
Statés (pther'than.the residual of property blocked dﬁrihg

the Hostage Crisis), and thus no obligation on the part of

u.s. persons to report specific information on them.
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| U.S. citizens, éorporations, the‘United States

Government, and taxpafers haﬁe far more mbney'invested
abroad than those of any other country[ and thus have more
to lose if investment prétections such as those pro§ided by
the presumption of separate status is‘eroded. If we ‘saddle
the inveétorg of other countries wiﬁh the debts of fofeign»
governments withiwhich they are co—in?estors, as the
proposéé legislation woﬁid'do, then we can expect U.S.

- investors and taxpayers to pay a considerably higher ?rica
when other governments follow‘our example. Fiﬁally,
disregarding separate legal personality as provided for in
this proposal,.could lead to éubstantial U.S. taxpayer
liability for takings claims in U.S. béurts'and'possibly
before internationél fora. -

We.are gfateful for this welcome opportunity to address

‘a very important subject involving the fight against
gerrorism,icbmpensation for victims, and critical national
interests. Unfbrtunately, however, the concerns raised here
indicate that the 1996 amendment waiving sovereign immunity
and creating a judicial'cause of action for'damages arising
.ffoh acts terrorism has not met its purposeé of prbviding
compensatioh to victims and detefring terrorism. In fact;

if blocked assets were exhausted to compensate the families,
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which Qould be the result of this biil, the leverage to

-affect'the conduct of the terrorisﬁflist states would bg

lost alohg with the blocked ASséts. We.are not happy thaﬁ
these suits?have not led to recoyerf for families who have
brought éases under the 1996 amendment. A.systeﬁ‘that.has
to date left no re;overy option other than ohé that
conflicts with>ULS. national interesté and would result in
substantial U.S. taxpayer liability is not an acceptéble

- system.

We have beeh'giving this a very hard look and have been
working with certain members of Congreés to addfess this
difficult problem. We are anxious to continue doing so.
Together,: we~hope-to-formuléte-shortwand'longéfitérm'
approaches that will address the concerns -- of compensation
for terrorist acts and the U.S. hationalAinterests andb.
international obligations -- ﬁhat we all share in a much |
more satisfactory way. Most importéntly, we believe that,
for a workable and effective longer-term solutipn, we need a
careful and deliberative review of the issues,.informed by‘
our experience since the 1996 amendment.

Asg menﬁioned earlier, we suggested last year that.thé
Administration and Congréss commit to a.joint comﬁiésion to
ieview-all aspects of the pfoblem,vénd to recbmmend to the
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%? 4President and the Congress propeosals to find ways to help
& 57> ‘, o . - ~ |
: > thse families receive compensation, in a way consistent
O / SRR R
. /Mlth our overall nathnal interests and international

o,

obligations. Whilé'this idea.was rejécted, we stiil bélieve
that this is the best way to deal Wiyh ﬁhese issués long-
term. We believe tha;‘such a gdmmission éhould be one of
stature and with the right expertise to confront alllthe
hard issues we haveldiscugsed today-—— includiﬁg the lack of
~effective femedies in these cases because'of sanctions
against te;rofism—iist countries unde: U.S. law, which are
ébsolutely necesséry té maintain. |
A fundamental principie’for‘thié joint commission-- byl
definiﬁionj-— would be the need.totinvéﬁtor? outéténding
claims and deVelop an effective and fgir mechanism for
:ompehsation of Qiéfims of terrorism. The cbmmission'shouid
be-encouragea to think broadly, inélﬁding considération of
évenues other than the judicial-on§ created by the.1996
amendment . |
Apart from this, we recognizé the need to provide
[ immediate and full compénsation for compensatory damagé
——

aﬁards to these victims and their families. We propose

rep b WS Y

making advance payments from appropriated funds of the full

amount of compensatory damage awards to those with judgments
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,~ha@gainst the Government of Iran. Appropriated funids are

needed because we do not believe there are any other sources
f ‘ . ‘ :
- ~/of funds that are adequaté and appropriate for the purpose.

I”,.. /

There is no feasible remedy to pay those claimg that, in the

final analysis, is not of the same’épurcg, i.e. the u.s.
taxpayer. The amounts péid will be sﬁbrogated to the Uhiﬁéd
States, which ﬁiil be entitled and #uthérized tQ pursue
reimbursement frombIran;:Recognizing.and addressing this‘at
the outsef gives the United States tﬁe greatest leverage énd*
' opportunity'go settle these cléims at the g§vérnment to
géve;nmenﬁ level before normaiizatién of relations.

We also propose making advance payments f:om?blocked
‘wassets=of~the~Govérnmeﬁt“of.Cuba“of the'fﬁll‘améuntﬁbf?t
-compensatory damage awards to those Qith judgments against

the Government of Cuba. 'As noted on page 6 of this
testimony, thére are app:oximately $54.0 million in blocked
p:operty that appears to be titled to the Govérnmeh; of Cuba
and is afailable,for such a one-time pu;pose; of ail the
proposais to use blocked funds; we believe this to be.ghe
least damaging to national interesta and one that could be
done undef existing Presidential autﬁority.

In sﬁm, we are committed to-working together'with you,

members of this Subcommittee, and others to find 1egislative :
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and non—legislative means for addressing these complex
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EXPLANATION OF PROPOSAL

I.  Issue. The following describes an option for a near-term
legislative 'solution to the Flatow and BTTR-type judgments under
the 1996 FSIA amendments. (See also accompanying draft -
legislative language.) These are default judgments against 'QREQDEﬁﬁx\
terrorist-1list states for which there are no reasonably ’
available assets to satisfy the judgments. This proposal
assumes that some near-term payout to judgment holders 1is &
necessary to avoid a completely unacceptable provision such!
section 118 of the TP bill.

II. Elements. This solution involves (a) advance payments with\-ﬂw'
appropriated funds to certified judgment holders; and (b) °
establishment of a commission to study and complete a report on

the problem during FY -2000, with recommended legislative

proposals for long-term solutlons :

Supporting‘rationale for this tWo—pronged approach:

e TIf current judgment holders could receive some funds allowing
all parties to step out of the contentious, reactive situation
we now have while the study takes a broad look at all issues
that flow from the 1996 amendment conferring jurisdiction
against terrorist-list states. :

e These suits have not met the intended purpose of the amendment

'~ -- plaintiffs have been unable to collect on their judgments,
and extraordinary pressure has been placed on the
Administration to allow collection (via the Omnibus Act’s
section 117 mechanism) from blocked assets.

® Paradoxically, the depletion of blocked assets would only harm -
our  interests vis a vis terrorist-list states by ellmlnatlng
leverage to affect their conduct.

e Thus, there is a need for a deliberative review of the problem
of compensating American victims of terrorism, and that review
should be informed by the three years of experience under the
1996 amendment

III. Prong One —-- “Advance” Payments. Payments would be
limited to a percentage, up to a given maximum payment, of
compensatory damages to persons currently holding judgments
pursuant to the 1996 FSIA amendments (there are three existing
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DELIBERATIVE/PRIVILEGED 2

judgments: $25M in Flatow, $49M in BTTR, and $65M in Ciccipio) .
Thus, a 5% advance would cost no more than $7M.

® Representative Duncan Hunter’s proposal in H.R. 2189 is a
similar provision, authorizing the Secretary of State to
approve payments to each hostage victim-plaintiff in the
Ciccipio case (up to $10M for a former hostage, and up to $4M
for a spouse). ' ' ' ”

® sSubrogation. The provision should make the United States
fully subrogated to-all rights of the judgment holder for
reCoupment of these payments from the terrorist-list state.
In so doing, this proposal would make these judgments an issue.
between the United States and terrorist states, and not simply
a matter of private parties versus terrorist states.

¢ Although recoupment is not certain either in time or fact, it
will be important to show that this is by no means solely a
U.S. payout to compensate for the acts supported by a
terrorist-list state. ' :

e There are various options available to maximize the .chances
of collection on these advances. (E.g., there could be a
fallback provision directing that, if the advances are not
recouped prior to normalization, they will be collected
from blocked assets.) :

III. Prong Two -- Commission. The statute would establish a
commission or urge the President to do so.

® The commission provision could follow the form of.éimilar
legislative initiatives to study related issues in the past.

‘e One is 22 U.S.C. 5510, which called for the President’s
recommendations on whether or not legislation should be
enacted to authorize the United States to provide
compensation to U.S. citizens who are victims of terrorism.
(The report was to be submitted no later than November
1991, but we have been uhable to determine whether it was
completed.) ‘

e Significantly, 22vaS.C. 5510 (b) authorized the President
© to “establish a board to develop criteria for compensation

and.to recommend changes to existing laws to establish a GGON PQS
single comprehensive approach to victim compensation fgm?’ ‘ : 'Qg,-

terrorist acts.” A similar provision in this year’s bill g
. : - 4
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regard to the specific problem that has resulted from fé§§‘

) N } o
practice under the 1996 exception to the FSIA. /- ?%
‘ * ] - L=
. o . RS B Yoy o Bt
* Another example is found in the 1996 Antiterrorism-and* ~
Effective Death Penalty Act, which authorized a commmssmon é;
with a very broad charter 1nvolv1ng questions of Federal\\ qgQ

law enforcement in the future, with terrorism being one of> «___
the priorities for the commission’s inquiry. Hearings have
been held, but the commission has not yet concluded its

work.

® Options the'commission might consider include repeal of the
FSIA exception in favor of a claims adjudication process, or a
more permanent “advance payment” mechanism with several
possible options to fund it (e.g., victims compensation and
assistance accounts such as that established under 42 U.S.C.
10601, using excess fines and penaltles) : ,

® The value of establishing such a commission is that, by
committing to this serious,effort, we can perhaps remove
pressure to obtain blocked assets and avoid setting up an ill-
advised permanent mechanism this year. That is, Congress
would provide advances to current judgment holders who have
through significant effort and expense pursued cases against
terrorist-list states, and would commit to formulating a
longer term solution to benefit plaintiffs currently pursuing
cases (e.g., Terry Anderson).

. ® Ideally the Commission would be appointed by the President.
More likely, the legislative process would result in a mixed
executive-legislative commission. It will be important that
membership, at minimum, be equally divided between the
branches. Given the requirement to vet any members of the
Commission who are not already full-time federal employees,
the -Commission should be given at least 18 months to complete

its work. (Alternatively,«the Commission could have one year
to do so from the date of establishment rather than
enactment.)

IV. Related Measures

® The above option in response to section 118 would provide some
compensation and commit to reaching a longer term solution.
This should be viewed as a complete alternative to section 118
-- the thrust of which is to make blocked assets and judgment
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fund debts of the United States available to plaintiffs. JW®GON p@
Thus, section 118 (in the Senate-passed FY00 Treasury Postal"
bill) should be withdrawn from further consideration in favor
of this approach that would be supported by both the ‘ 2575
Administration and key Members of Congress. '

® In addition,. we should seek an amendment to section 117(d)
(last year’s bill) to make clear the President’s broad waiver
authority to protect blocked assets. ' _ .

e This should be palatable because the above solution
provides advance payments and commits to a longer term
solution.

e A future proposal could conceivably involve the limited use
of blocked assets, but the current situation where the USG
" must defend in various courts against the elimination of
blocked assets is unacceptable :

¢ In exchange for near-term payments, it should be made,
clear that the President has the authority to protect all
blocked assets. This would moot the current litigation
involving writs on blocked assets and telecom payments in
the Flatow and BTTR cases. Those cases focus directly on
the President’s waiver authority under a purposefully
vague waiver provision, and this has been costly not only
to the United States but also, importantly, to plaintiffs
who have yet to recover a dollar. i

¢ It is possible that the commission’s recommendation might
be to repeal all of section 117, the primary purpose of
which is to expose blocked assets. Although it is highly
unlikely that section 117 could be repealed this year, we
should at least insist upon a clear provision for broad
waiver authority in exchange for providing advance
payments on the judgments.

V. Summary. This substitute legislation for section 118 would

- be a fairly simple. section that would accomplish the following:

e Authorize advance payments to judgment holders under 28 U.S.C.
1605(a) (7) as of September 30 1999, limited to 5% of adjudged
" compensatory damages, not to exceed '$2M per plaintiff.

® Subrogate the United States to these claims against terrorist-
list states to the extent of advances paid.
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e Provide for a Presidentially chartered commission to study how

best to resolve difficulties flowing from suits under 28

-U.S.C. 1605(a) (7), recognizing important needs of preserving
blocked assets in the national security interest and providing
avenues of effective compensation for American victims of
terrorism abroad. The commission would report findings and
make recommendations for legislative solutions within 18
months of enactment.

. ® Amend section 117(d) of the Omnibus Appropriations Act.for FY
1999 to confirm the President’s authorlty to waive subsectlons
(a), (b), and (c) of section 117.

VI. Other options for funding advance payments. Although
capping advance payments 'and limiting qualified claimants to
existing judgment holders would keep the cost relatively: low, it
simply: may not be possible to identify the requlred funds in
this year S budget

& Blocked assets. Provide the President authority to vest
"blocked assets of terrorist-list states to fund advances not
to exceed the same or similar limits (e.g., 5% of compensatory
damages not to exceed $2M.per plaintiff).

‘e Note: Arguably authority to vest blocked Cuban assets
exists because they are blocked under the Trading with the
Enemy Act (TWEA). However, limited use of this authority
for ex gratia payments in 1996 was controversial, and
further use could subject the United States to litigation
‘risk. Moreover, clearly there is no authority to vest
assets blocked under IEEPA, as in the case of Iran. Thus,
clear legislative intent to provide the President vesting
authority for these purposes would be preferred.

e Significant disadvantages: (a) depletion of blocked assets
and thus diminution of bargaining chips for use in dealing
with terrorist-list states; (b) the President would
continue to receive inordinate pressure to use blocked
assets to pay judgments.

e If this approach is chosen, it would be preferable to leave
discretion in the President, but Members would probably
require the President’s political commitment to vest some
assets and make payments before they agree to w1thdraw egDEND

C()PY
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® Victim compensation and assistance accounts. Although we are

- aware of some funds in existing accounts, there are obstacles
to their use this year. There is a reserve fund managed by
DOJ’s Office for Victim Compensation (OVC)‘and consisting of
excess fines and penalties paid into OVC’s principal fund and
not needed for other purposes. OMB advises that legislation
to open the funds to this use would not be a scoreable event,
since budget estimates have assumed that the fund would be
depleted each year. Nevertheless, there would be significant
political resistance to the use of this program, which is
oriented towards the states. Governors would be likely to
complain that these funds were being made available for the
first time to pay compensatory damages when heretofore victims
of domestic terrorist acts have received only modest payments
such as to enable them to attend trials.. ’

VII. Unblocked assets. In any event, ongoing efforts to assist
plaintiffs in locating unblocked assets for possible attachment
would continue. In the Flatow case, some noteworthy progress
was made in August (e.g., turnover of some 900 additional pages
on August 13 pursuant to protective order). )

e
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September 27, 1999
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ACTION S

MEMORANDUM FOR SAMUEL R. BERGER

THROUGH : JAMES E. BAKER

FROM: . CHARLES A. ALLEN

SUBJECT: | LegislatiVe’Alternétives to Proposals‘oﬁ Behalf
~of Flatow and Brothers to the Rescue Plaintiffs

Purpose

To.obtain your approval to share the attached legislative

alternative with a small policy group with a view to presenting

a cleared proposal to the President.

Background

Prior to the August recess, we faced the prospect of enactment
of section 118 (offered by Senators. Kyl, Mack and Lautenbergq)
as part of the Treasury-Postal bill. Section 118 would have
exposed blocked assets by repealing the President’s .
waiver adthdrity'under Section 117 from last year’s bill, and
would have allowed attachment of U.S. funds payable to a foreign
country such as Iran or Cuba. On August 2 the President
indicated his agreement that a bill with such a provision could
_rise to the level of a veto (Tab I), and the Secretary of State
and Attorney General concluded that week that they would
‘recommend a veto.

As a‘result, Section 118 was removed from the Treasury-Postal
bill during conference, but it has been understood all along

that the provision could reappear in another bill this session.’
Mindful of the President’s views, and motivated by our desire to
maintain the President’s national security tools while at the
same expressing condemnation of terrorism, we have considered -
possible alternative approaches. Although we have discussed the
issues within a small interagency group" (Stu, OMB, OLC), we have
not formally vetted ideas out of concern that any leaks could
effectively abrogate the President’s policy options.
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In recent days the issue has reemerged with statements by
Senator Mack about his resolve to raise his amendment anew, and
plaintiffs’ statements to the press that the Administration’s
opposition to the legislation and appearances in court to
protect the President’s waiver mean that we support terrorlst
states at the expense of Amerlcan victims.

NSC/Legal has drafted a legislative proposal, Tab II (statutory
‘language) and Tab III (description of proposal), that would
provide a near-term scolution to the intractable problem created
by the 1996 amendment to the Foreign Sovereign Immunities Act ,
allowing private actions against terrorist-list states. The  _Tpoa>
proposal assumes that some near-term payment to the three j%§
existing judgment holders is necessary to head-off an O
unacceptable provision such as Section 118. ‘At the same tlﬂe,
the proposal protects blocked assets in the national securlﬁy

- interest by funding “advance payments” to judgment holders using

approprlated funds.

‘Flnally, the proposal recognizes that the 1996 ‘amendment
conferring jurisdiction against terrorist-list states has not
balanced the country’s broader interest in an important national
"security tool with our shared desire to provide redress for
outrageous acts of terrorism. As a result, plaintiffs have been -
unable to collect on their judgments, and extraordinary pressure
has been placed on the Administration to allow collection from -
blocked assets. Therefore, we believe that there is a need for
a broad, deliberative review of the problem of compensating.
American victims of terrorism before settling on a .more
permanent solution to these cases and others that may arise in.
~the future.

The proposal at Tab II would accomplish the following:

e Authorize advance payments to judgment holders as of September
30, 1999 (three cases), limited to 5 percent of adjudged
_compensatory damages, not to exceed.$2 million per plaintiff.

(The maximum payout would be about $9 million, based on
adjudged compensatory damages as follows: Flatow - $25
million; Brothers to the Rescue - $49 million; and Ciccipio,
Jacobson, and Reed - $65 million.)

e Subrogate the United States to these clalms agalnst terrorlst—
list states to the extent of advances paid. -

. Provide for a Presidentially appointed commissien‘to study how
~ best to resolve the difficulties inherent in suits under the
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1996 amendment. The commission should be guided by the need
to preserve blocked assets while providing means of effective
compensation for American victims of terrorism abroad. The
commission would report ‘findings and make recommendations for
legislative solutions within 18 months of enactment.

e Amend Section 117(d) of the Omnibus Appropriations Act for FY
1999 to confirm the‘Presidentfs authority to waive Section 117
and thus protect blocked assets.

As an alternative to use of appropriated funds to make the
advance payments, we have also considered a provision to
authorize use of existing victim compensation and assistance
accounts. These accounts are funded with penalties and fines,

" and they provide Federal support for a portion of the states’
victim compensation and assistance programs. OMB advises that
legislation to tap the DOJ victim funds would not require
scoring, since budget estimates each year already assume that
these funds will be depleted. However, use of these funds for
the first time to pay compensatory damages adjudged by courts
would likely be opposed by governors, among others, since these
funds have only been used to provide modest payments to victims
for such things as expenses to attend trials. Precedent setting
legislation in this area could deplete the Victims Compensation
fund and, without substantial additional appropriation, draw its
resources away from traditional assistance activities to
compensatory functions. ‘

We have also considered legislation that would accomplish the
same objective by authorizing the vesting of frozen assets to
make the 5 percent payments. This has the advantage of not
requiring additional appropriations, but the same national
security disadvantages of Section 118, albeit on a different
scale. Moreover, unlike Cuba, Iran’s frozen assets, which might
be used in the Flatow and Ciccipio cases, consist of diplomatic
property and property subject to the Iran Claims Tribunal,
raising all the international legal problems previously
identified.

We continue efforts to help plaintiffs locate unblocked assets
for possible attachment. 1In the Flatow case, some 800
additional pages were turned over in August pursuant to
protective order. 1In addition, Justice recently provided
Flatow’s counsel a document from OFAC regarding a $750,000
California land sale by an Iranian bank that was due to close on
September 15. Despite our providing such information,
plaintiffs to date have not yet recovered assets. Flatow’s
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counsel has signaled a lack of interest in further protracted
litigation to show the necessary connection between Iranian
commercial entities and the Government of Iran as required to’
prevail in court. Thus, despite our continued efforts in this
area, information on unblocked assets will not obviate the need
for a leglslatlve remedy

Concurrence by: Miles Lackey

RECOMMENDAT ION

That you authorize circulation of the attached proposal to Stu
Eizenstadt, Tom Pickering, Eric Holder, Jack Lew and Beth Nolan
with a view to presenting a the President with a legislative
-alternative to Section 118.

Approve Disapprove
Attachment
Tab I Memo to the President
Tab II Legislative Proposal

Tab III - Explanation of Proposal
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‘MSMail

DATE-TIME
FROM
CLASSIFICATION
SUBJECT

TO
CARBON_COPY

TEXT_BODY

02 March 96 09:30
Nucéio, Richard A.
UNCLASSIFIED
RE: Cuba - compensation [UNCLASSIFIED] .
Kreczko, Alan J. |
NO CC's on THIS MESSAGE

Without knowing Sandy's reaction, I agree with you.

From: Kreczko, Alan J.

To: @UP - APNSA Special Assistants

CC: /R, Record at A1; Baker, James E.; Nuccio, Richard A.
Subject: Cuba - compensation [UNCLASSIFIED]

Date: Friday, March 01, 1996 08:21 PM

FOR SANDY BERGER

An attorney for "Brothers to the Rescue" has asked State/L for a briefing on

_claims practice generally and how we intend to implement POTUS commitment

to

-seek legislation to compensate victims of Cuba shootdown. State/L has

asked for guidance for Monday morning (the attorney wants to come inon -
Tuesday) on whether to have the meeting and what to say on POTUS
commitment. .

My recommendation:

-- they agree to the meeting but limit thelr comments to a general
descrlptlon of our claims practlce past examples etc.

-- re POTUS commitment, they say that how it will be 1mplemented is still
under consideration.

OK?
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