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'CLLn;nn—beeamg Preaident af the Un;ted States Qp—May 559H594,
reqpondﬂnt s ; i

; flleé“quivil damages csmp%aﬁ?e
' e Uarted Sdaler
&gdinSt the - President in district gourt for the Eaatern

Digtrict cf Arkansas._ The complaint wag premised in substantial

belor
part on ¢onduct alleged to. have occurred threa years earller\ﬁ5§§%;A

o oFRw@ | ,
the;eae;af—auﬁeade-ehe—stUPE'um the President“;ﬁﬁﬁiieEﬁiiduE$ee.

Vesrp

:-soﬁght

5175, 000 11 actual 4nd punitive damages for each of ¢h&-four

o L C ’ " {ea W '
! Spocitieatlw the first two\tti§ﬁh allege‘that in 1591, whan

the President was GSvernor of Arkanaaga and a state
amployvee, he subjected thetrespondent to sexual aragsment. and
thereby deprived her of her civil rights in violation of a2 "
U.S.C. §5 1983, 1985 (1988). A third claim allages that the M-?‘“‘
President thereb icred emorional digtresa upon ‘
The complaint alieges that in 19894,}the Presidant da-

through statements attributed to the White House
gcretary and hig lawyer, denying her much publicized alle-

gacions against the Preaident. wi &b¢_“awu&@&,\¢&ﬂgggﬁ&wJEAj

i 3y Pon
¥ further alleges that State Trooper Panny Ferguson L

approached her on the Pregident's behalf, thereby conspiring with
the President to daprive the respondent of her civil rights in

. violation Of 42 U.§,C, § 1985, Respondent also alleyes that Mr.
Fergumon defamed he¥ in statements about a woman idencified only
-as "paula," which ware attributed to an anonymous troeper in an
artiecle about President Clinten’s pergonal conduct published in

The Americapn Speqfator magazine, Neirher the publicatlon nor the
author waa named as a defendant in the suit. _ , '
0103059, o:-b &‘. Sorver:m o : :  DnftMay 6, 1996 - (0:52 am
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|
to defer the li:igation untll.he campl@bed his sarvice ag Chlef ‘\
Execﬁtivé,'aﬁd asked‘the‘CQurh to résolve thig thréshald issué‘
berfore requiring nhe President to undertake any other burdens cf
llulgatan - The ¢Qurt agreed to do so. qgggﬂ;zﬁ“g_in;gg 858
; Lp Supp. 9&2 (E.D. m:k .1994) *J |

‘The President n&axeaiseampa&mpbkr moved thecowe® to

stay the litigation or to dismiss it without preju udice to its

Tlup Precs Sa
reindratemant when he lefc oﬁfice}3  that such a courge
i&:}u.LPCD :
was ia%&%@%ﬁ?iﬁrfand-mandatad G the un&quauané'sxngular nature

of the Prasident'e Axtiole II duties an&I;rinciples of aeparat;on_

of powers‘ l&n 80 arguing, the Pregident relied in part on the

rationale of _gsgn_xgmﬁiﬁzggxgld 457 U.8. 731 (1982), which held

that Presidents enjoy absolute 1mmunity fram civil damages based

on conduct Within tha buter perimetar of chair official duties.
Recognizing that the present case dlfferg g£rom 4i§zg§ a;ﬂ in that

it is premiged in~lnﬁgé-part on conduct outgide the scope of

official duties, the Pre81dent did not aeek 1mmunity from liabil-
ity, but asaarted that Aome llmitad protectian nonetnaless was

required bécause the "defendant here was a sitting Presidenc. '

a&ternativaly. the President asuartad that the litiga-

{cion sholid be stayed in the public intereat, as an exercise of |

S T v - . 42 ey WAW’W
Aty "wmwm

2 Troooer Fergueon anawered the cemplaint, and supported the =
Pregldent’u position that the litigation should be stayed pendlng '
c’utlcn of the prasidentlal immunity Lssua. ;)

- 010303901 u (; Server 1a C ‘ ' 2 . S Dt Moy 0, 1996 - 10:57 gm
M . ‘q L, - ’ - .
v

K

'WJC LIBRARY PHOTOCOPY




l o

Llae atayed)

05/10/96  08:33 G312 702 0730 UC Law School = - @oos

w L [P SR et I_UU“W'“"'-‘ i Oﬂ"I‘IB"‘"uV

SDENT
< 4

’d$67¥gg
Qinst {/

Trooper Ferguaon :Lnsepayrable f‘rfpm'thase_ against: the, Prasident, it

qu'!!"ﬂ

/, was asserted that the entire litigation should be held in abey-

ance. Thg"“s;plicitozf‘qgneral filed a Statement of Interest on

behalf of the United 'States, also asserting that ‘an incumpbent .
Chief EXecﬁtive shold not be ‘required to litigate private civil |
damages euit:a of this kind, Jand that the entire 11::.;.1gat10n should’ J A

H

"n@ e district court {de
hute

ag{b«i i _puxw- Mt‘w{«*—\ %— me h mlF" (et bebe)
mﬁﬁw held that ai? discoverx_ could proceed imediatelyL

(fflca e:scpiredl"_ FOIEE

Mb"“"" MK—.-W Thegout--SoTTT T TTTEreIt-toyhe TeWEeping and quite

civil litigation that does not demand immediate at.tention

the circumatansadr would be to . jnterfera with the ccnduct of the
t 2.5 &‘Ppu ¢

“duties of the ofﬁiceb

R

f M M@W stayéi%rial L {t}o protect

the Office of President ... from unfettered civ:.l litigation, and

to gwe ef;'act (Ao t:.he aaparanion of powars."® - Id. at . Thee

. o todle wuokef Mhle ¥ ok
m&_ﬁ:\h *‘-i\ ?;0:'&!-':{ MQ "W&ﬁ""jﬂ

M.. Lo Febasd mh;i%\: MV Draft May 6, 1996 - 10:52 een
C - Powes o ‘_yulﬂhd&
wid) fahosel
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TG T up,gnmmm»-mw-hmf Do

ﬁj&he stay ot . trial Encompassed the claima aga g

' interdependency of @vents and testimony to proceed piecemeal

and that "{t would not be posozble to try the Trooper adequately

w;thout teatmeny from the Pres;dent.“ Igﬁb,

_ : (&"..\Nu.!r

. Lthe Ldburt

Lako m(u.uu& bu)-wqu - : -3 o
befféb"no xeason why tha discovery and depositlon procesaa could

" not procead 3 . T PO, IOV L Y. .
Id. The court suggemped that this would avold pewemtiet~propfemss.
: \o ng_u‘ o
tha&-migh#—knhﬁnﬂnﬂﬂfﬂtr the posgible eéﬁig;ueéen of evidence with

'Efo;ident‘CIinton timeiy appealaed those parcg of the

district court 8 order denying his motion to digmiga and permit—

ting digcovery to go. forward. The Bolicitar General, represent:.-
ing the Unitad States. aubmitted an amicug brief in support of

the President 8 poaition, as did a group of 18 gcholars. Mrs.
LJones,cross-appealed the order staying trial,‘supported byvil
academiciaoé and Ehofhmerican civil Liberties Union as amici. In .
-ODDQQ;L"J.OII, Prealdent Clinton quastionad whether the Court of
Appeals nad jurlediction to entertain Mra, Jones' ¢ross-appeal

- from the stay of trial Citing Swint v, Chambers Coun Ly Commig-
 gion, 115 8.Ct. 1203, 1209-12 (1995), the Premident argued that

| Mrs. Jonea could not use the President’s appeal rrom a denial of

immunlty as a vehlcle to challenge an otherwise unreviewable
L AR ISR b R

‘decision to ﬂtay proceedings. J

e —— .

T

Ve [ i . ’ :
0103059.0:.. Server 24 o 4 C 7 Droh May 6, 1986 10:$2 am
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Trocper ?erguaon aid nOt parnicipate in the §

Sl

‘cFo hoth

mngs._.,.m;nm 879 F. Supp. 86

The Qourt again found that "TIOOper Ferguson

Nonetheleas, the district court Stayed the litigat;on a

defendants pendlng appeal.
(E.D. Ark.. 19856} .

1s a deﬁendann. but the case revolves around the alleged actiong

of then- Govarncr clint:on, the canmral figure in thig action.
S Id. at 88. AccOrdingly, the ccmrt: could not "imagine how pro-

ceadlngg can g0 Earward agalnst Ferguaon without che heavy ins

i

J— I NTOLY ¥ Wmm.

' —45'“?§;f§nnwu3%éf4iﬁeﬁ; 2 divided panal of the

. gl
Qﬁﬁ%é%%iaffirmed the distriet court's decieion-deay%ﬁg—ehe—nmmﬁﬁabA
%@—ﬁéﬁm%es~&ﬁﬁ-allowing di530very ) proceédEEL;3‘reverEed the

{distrlct court s order staying tri%}jww—ff-« ™ : -
e sera P et et eyt

e ~(M~\m

"1napoosite

a i s s

the outset)

ha

opinion stated that President Clinton

"immunity from cilk

actsg, "

id. at

'li&bility for his unofficiz

1358, ey thac ba31s.~" t subsequently ac-

and analyzed the cas*“

knowledgpd that Praaidant Clinton ”*»w,sought only to defer

litigation, rathexr than immunlty -
, ' mEound

£ 1 Ot meTer—

6, 1998. 10'32&1!1

SR 5 _ _
\m.wu%:.; "E’f]k, Lowdky S‘fugr,u v (\ f25ual£) he&k‘ok\t« \ ‘
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; Ut zoldIly™e e ACLES
Q§H¥f§43“¢‘~~ the equal protectd --«v' tﬁ;:.,»:M””;¢,~m_..
ogg;;@dsuany lntere- EWzQEEW:ed by the Preaidenwmwmws
(oiting—MaritTy .. Maglgon, 5 U, s. ( -“~‘ s

. ¥
vaﬂ"r o
o .

(360%) 1|
(EEE) e
dlgcretion te atay

~Pre81denq6§h;ff
o ‘J ;

i that i, would be an abuse of |
plotecRng

"o ' - : '
is entitlea vo immunity, if at all, only hecause the

Cohacitutibn‘crdainn iv. Presidehtial immunity thus cannot. be

gr nt @ or denied by the courts as an exsrcige of discretion."

(F e Ll 0. ,\Tuﬂ&t g'awm FMPL acide WLWML#)

g.

that geparation of p&@érs could be breacnad' by a trial cOurt‘}‘
exerclsing contral over ‘the Pragident's time and.prlorlt;es,

through the supervision ﬁgcovery and trial,; .aaéMEhe—ﬁeaaaaee&*
Has grOUWSE i€l o o pavsa y

.eéreﬁéeﬂgg 'hﬂ?—ﬁ&ﬁaﬁﬁ$¢9ﬁuaéﬂymf?ﬁyprablema Soula be avoided by

»judicial’ case managemﬁﬁt gengitive to the burdens of the presx~

'dency and the demands Qt the Pregident’s schedule," Id. at 1361.

If the president balieved that any order of nhe«triai court
z.mpeded ‘zig ability t:o Eunction as Chief Execut:.ve, the majority
' continueci, his ramedy was to seek a writ of mandamus. Id, at '
- 1363. It put the burden on the Fresident to make a particular-

ized showing that.ceurt order intrudad Upon his ability to

aasy

0103059.01.D.C Bervr 2a : 6 o Drakk May 6, 1996 - 10:52 am
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broad disdrétion to control litigation g¢ as to avoid thwart

the performance of prasidential dutiég. ;’g_,, at 1382, ‘
| This discration however, was nnt deemed go broad as to

sanction the Qtay bf trial ordexed heve, The Court: of Appeala

found it had “pendent: appr-:-llate jurisdlct:ion“ to entertain Mras,
Jones ' challenge to that atay, 34, at 1357 n. 4 (citing m,z;ggg_g

.,WMM, 64 F.3d 389, 354 (Bth'(‘fir. 19958)), fl
and then révemed the stay as an abuse of diaér&tioﬁ;’" "Suesh ~

relief would be the runctional equivalent to a grant of tamporary

immunity to wh:!.-:;h . » Mr. Clinton :LE not constitutwnally enti-

LM_tzlecl, " the ma;oriby fdund.A I4d. at 1361 n.9.

'*judioial bra.nch interterence with the functiom.ng of the presi-

1,&
dency ﬂnould. this suit be allowed to go forward" % a matter of

"major concern MM litigation uas_._:el.am_

WmMcould be managed with a “mmz.mum of

impact on thg,pregidéntfs schedule.” JZd, at-1365-66. This could

gm by e (mf' Droft May 6, 1996 « 10:52 am

S,
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~ Hat m&m& “ = Huyd
suld laat g b
be acomliahed b}" the Pres:.dent: choosing to ore ;5.,;

(XA

2 t:::.al ‘or being ilnvolved in discovery‘, or by llmlt‘.lng VM:J&\.

number of- pre trial anount:ers between the President and f,‘,;" - w:x::‘f;&

'Jan—s* counsalZ;guaga—ﬂeamusaggeaﬁe&x IQL at 1366. IE.i..'eztaJ..l}aE.nt..."*-‘3““"'“"“"(Uk
. Hee

Judge Beam g

052' = e - Pl > - = A = wtay iy AN “J‘" «

v ,jl-'vk{‘

ies and principlea of, epération of

guwgnsfsusttf?ﬁa'ataying the 1Tsigation altogether until he

leaves office. Id. at 1367-70_(R0::{ 7, diggenting). It dis-

puted the:méjority}sfinﬁerprEE:f- zgerald, asserting that

of

ent. ®

the "language, lag'ic and _dud \:ha’t Ao abrozigly suppdrted;

gefe wte. vt Lt T O il Y e G S G e et P et dentr—guen
l<‘. ,‘ -t f 3 .
] " 3 " b ’ .
1.4 e At D AT o BT O L e 3 e atbe condy Dhgerdnd that *n
- ¢ - .

other br nch of government is entrusted to a single person,“'thaL

Weese ,
é:%Egusgﬁounu that

P ,-- ; \ ' s ~Vm s AT bl . ¥alats ake
de:ending a pxivate auit fo aivil damages any 1ess of a
burden on the President’gAlime and ?tt:ention and therefore
On" » )t ’-"-‘c-‘:'v“

14
f?}ila burdens and demands of ci*nl litigation can be expacned
T :

5l ot Edoady _;.ai-ag—hmto divert hi@.energy and attention
fﬁ 4 ¢

rem the rigoroua demands of his offiss to the tasgk of
prGtedting himsalf againac personal liability That resuly

"1mpai:: ‘the int&grity of bhe role assignedt.ot;he President
by Artiele II o tha Constitytion. Ny

. ‘.,ﬁ_g. at\;‘?‘_?. te-_; Hue ?janl _

mmesa.m.nx{.{ Sorvor 2a

Draft May 6, 1996 - 10:3Z wn
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L (ead \Z, “
“Judge Roas algo , d that private ciW? suits

against sitting Presidents would ‘create opporrunities for

judiciary‘tc’in:fude upon the Executive's authority, set the
- stage for pcteﬁcial‘copﬂtitutional confrontations between courts

and a President, and permit the civil justice system to be uged

for paxtiasgn politieal purposea "oId, at 1387-68. liu this vein,

o
he listed a nunber oﬂ questlcns left unanswetred by the majority

about how a dlatrict court could manage litigation whare the

pPresident iq a party, without intruding on & President’s authori-

uled depasition or trial date interferes with the perfor-
mancae ¢f hia conastituticnal dutlee?. Is it appropriate for a
court: to declda, upon the President’s motiom, whether the
nation’s inreyest in the unfettered performance of a preasi-
dential duty is sufficiently weighty to delay trial proceed.
ings? oOnce a conflict arises between the court and the
Pragldent aa tp'the gravity of an intrusion on presidential
duties; does & :court have the authority to ignore the.
Pregidant’s yvefuoast to delay proceadings? Finally, can a
court:dictate 4-Preaident’s activities as they relate to
" national and intérnational interssts Of the United States
without' creating a separation of powara conflict?

ty - , ' ; i
.- Must ‘a.President'ssek judicial approval each time a sched- A&

AR TR A

Mw
£§ﬁ~at»&399wwwwwherem“-4

3

a Cpportunit j powera altoge

b iTg : VAT : tiens.laaves
OWW Q&J&F %SW ;'\W-(.} __'p |

[ecfinarids
‘ dge Roau tuxnngn.QDSEZEEE:Fﬁae paatponing lltlgation

"will rarely defeat a plaintiff 8 ability to ultimately obtain

’mean:.ngful relief, " Iq, i cen-
tignal— plain-
ey . L .
0103089,01 o.c. Scrver Ia 9 Draft May &, 1994 « 10:52 am
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duties of his office." I » at 1370.

for_at least three years."

jsuggeStion For Rehearing En Ba,-

will command the attenticn to the United Qtates Supreme Court

s Tars Lo
. . . " . ‘ RPN . "\4\. . : .
' REAﬁquﬁnﬂahﬁgﬂﬁﬂTTﬂG"TﬂﬂqbETIﬂION

Braft May 8, 1996 - 10;52 nm
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’ Insert A

The district court reasono& (Pet. App. 'iz}ca) that “the case most
applicahle to this one is .I\Lx_ox:_tﬂ_v_tzgg-_al_d, [457 7.8. 731 (1982)], ‘which
~ held that a President is absolutely i 1mmune from any cwﬂ hhgatwn
challpng"no‘ hlS official acts as Pres1dent See id, at 7xx, The district court
noted that wh11e the holding of Fitzgerald did not apply to this case because
. Premdent Clinton was sued for actions taken before he became Premdent |

“ltlhe lanvuage of the majority opinion” ‘in Fitzgerald s

Insert B
- Judge Beam concur[red] in, the ¢onclusions reached by Judge
Bowman” (Pet. App. xx). He stated that the issueg presented “raise matters

of substant1a1 concern gwen the constltulnonal obligations of the office” of
the Pre&ndency He also

Insert C

Judve Ross dlssented He stated that “the language, 10g1c: and mtent of
Nixzon v. Fitzgerald . . . directs a conclusmn here that unless exigent
circumstances can be shown, pnvate actions for damages against a sitting
President of the United States, even though based on unofficial acts, must
be stayed until the completion of the President’s term.” Judge Ross noted
that

WJC LIBRARY PHOTOCOPY.
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The court of appeals demed the President's petition for rehearing with
three judges not partlmpatmg and Judge Mchlhan d1ssentmg. Judge
McMillian said that the panel majority’s holding had “demean(ed] the
Office of the President of the United States(Pet. App.); Woﬁld “treat ag . .
urgent a private laWSult that even [respondent] delayed ﬁhng for at least
_bSL years”(ld at ; emphas1s in original); and would “allow judicial

. interference with, and control of, the President 8 time” (id. at ).

- WJC LIBRARY PHOTOCOPY.




08:37  ©312 702 0730 - - UC Law School . S @915

Reasons for Granting the Petition

This case presents a question of extraordinary national importance -
that Waé reéplved erroneously by the court of appeals. For the first time in
our hiétory, a court has ordered a sithing ‘_Presidént to submit,‘ asa
defendant, to civil litigation directed at him personaily. We believe that,
exceptional t:ircumstances aside, a sifting President should never be ;Slaced
in this ;Sositicn.‘ But surely a PreSident should not be placed in this position
for the ﬁrst time in éur history on the basig of a decigion by a‘fragmented
pancl of a court of appeals, withoﬁt this Court’s review. | ‘

. The decisi on of the court below is, in addition, erroneous in several
respectc It is mconmstent with the reasomng of Nixon v, F‘xtzgg;g , Supra,
and with e%abhshed Separanan of powers principles. Moreover, the panel
majority’s suggested cure for the separation of powers problems its ruling
creates—“judicial case management sensitive to . . . the demands of the
Preﬁtident's‘ schedule” (Pet. App. xxa)—is worse than the disease; it
aﬁmu.ntq ﬂ:: giving a trial court a general power to pass judgment on how
the Preszdent spends his time and energies. Finally, the panel majority has
urosn?y overstated the suppor:;edly extraordinary character of the relief that
the Pres&dent seeks. The deferral of lmgatmn for a specxﬁed limited period
is far from unkunown in our system, and it is routinely afforded in order to
protect interests that are not comparahle in importal;ce ta'the interests the

Pregident advances here,

1. a. The Executive Branch of government is unique because it is

entrusted by Article II to a single individual. The President is never off

WJC LIBRARY PHOTOCOPY
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duty, and any significant demand on his tlme neccssamly poses a poten :
threat to his capamty to carry out his consmtutlonal responsibilities. The
courts, accordingly, “traditionally have recognized the Pres;dent’s |
constitutinnal responsibﬂitiéa and status as factors counseling judicial -’

deference and restraint.” Fitzgerald, 457 U.S. at 752. Indeed, “[tThis

~ tradition cun be traced far back into our cohstitutional history.” Id. at 752

n.34, The form of “judicial deferencc and restramt” that the President seeks

here—merely postpomncr the suit agamst him untﬂ he leaves oﬂice—~1s

modest, much more modest, for example, than the absolute umnumty that

Mtzgerald accorded all Presidents for dCth]lS taken Wlthln the scope of
their presldcntla] dutms

.The panel majority conc]uded that because Fitzgerald 1 provides the

| Presadent with absolute 1mmumLy from a civil damages acinon cha]lengmg

his official acts, the Pres1dent should ‘receive no form of “unmumty —

Whlch is how the panel majority charactenzed the postponement of

' 11t1cratmn-——from any other civil suits. This conclusmn 18 flatly inconsistent

with the reasoning of El_f,zg@__d_ The Court in Pitzgerald determined that
the President wag ent:tled. to absolute lmmumty 1n part because the threat
of liahility might inhibit him in carrying out his official duties (457 U S, af
752 & n. 32) but also because—in the Court’s words—“the singular

impurtance of the President’s duties” means that “diversian of hig energies

by concern w1th private lawsuits would raise unique risks to the cff‘ectwe

functmmng of government.” Id. at 701

~ The panel maJonty ignored this second bas1s for the holding of

Fitzgerald. The firgt basig of F M—that the threat of lhability n:ught

' affect the Pres1dent’s dec1s_1ons-—1s, of course, not pregent here. But in this

-
. 1/‘
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case the President does not seek immunity from liébi]ity, He s-éeks
protecﬁon only from the second risk emph.asized by Fitggerald;-the
burdens inevitably attendant upon heing a defendantiin a lawsuit. The couﬂ
- of appeals simply disregarded this “un%que risk(] to the effective ﬁmctiom'n_g

of government.”

b. The principle that a sitting I-‘reéide_nt may not be subjected to private
civil lawsuits has, at the Fitzgerald Court demonstrated, deep roots in our
traditions. (insevt #1 from Amy’s draft, at her pages 26-27, as edited)

~
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Or vescheduling any. proposed action by any party at_any Eime
should sheg £ind the dubies of the presidency are even slightly
1mperiled " 72 F 3d at __ (Beam, J., concurrxng). 0cnvaraely,
however, "néthing 1n nhe majority opxnion would prohibit a

feﬁeral judge" -~ oar eVen a state judga, for that mattex .- “rrom
ordexring the Presidenb to appear, testify. prav;de digeavery,
answer numerous interrogatories and requests for aﬁm;saxon,at»the‘
'trial judga’s almost unreStricted discretion.™ CITE (Mcﬂillian,
J., dlsaenting from Danial of Suggeetion Ear Rehearlng En Banec) .

The dabate balow only gserves te illuscrate the magnlﬁ"'

tude of the ‘issues ralsed by this cage and thé fact that they go
to the hedr¥ of tha;ﬁrbper_relationehip between the Judiciary and
the Presidéﬁcy Thé'aifférences'betwéen the majority and dis-
sent - mereover, underaeore the need for this Court to speak to
these separation of powers issues. o

C. The Qourt: Of Appeals ovar;cokid'ﬁqluv1nt
n&mﬂszﬂ_ﬁmmm_

Ths Exgnth Circuit wholly failed to addreas 1mpurtant,
germann historiaal gourges that were quotad with approval in
Fitzagerald. See 457 U.s. 751 n.31., If anything. these sources
present a strongex case fox the protection sought by an inaumbent
Pregident here than thay did for the damages immunity extanded to

. former President Nixon in that case. Chief among thege is-
& [FeStics stome m.,rsww "Telhe
P\

"‘":. s dHerIents [T :"0" 1 e EWATs v vy o V20D L
t‘imgm - v.:f"':~~ Fércresgarily cpaen e . s

Tl . . :
0103055, GM&G i‘ng ' A 26 » . Duatt qus 1995 - 1092 &tk
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- "5 ui&y—be-&me&u Sl - v -
M prBldent canngt B YISOy, be liab =

arreat; 1mpriaonment, or detention, while he is in the
dischnrge of the duties of his-offica; and for this purpose
ni m , to

3 J. Story, Commentaries on the Constitution of the United States

§ 1563, pp. 418-19 (18t Ed. 1833) (guoted in Pitzgerald, 457 U.S.
at 749){amphasis added) | ‘ |

8ém§£af&y; Senator Ellpworth and then Vice pres:dent
John Adams, both gelegates to the Constxtutxonal Convention,
Lupieel—irtomder ,
rwwmm

.
_
the Pragident, peraanally, was not subject to any processg »>E§§
2
32

whatevezr. . ¥or f{that] would . . . put ip the power of a
commen jUBtlcﬁ to axercise any authority over him and stop

the whole maohine of Government. |
Journal of William Maclay 167 {E Maclay ed. 1890)(quated in x

Fitzgerald, 457 U.8. at 751 n.31. )., President Jefferson aise
[hﬁﬁ anwxmuut_cuqﬂauﬁ :

The 1eading principle of our Constitution is tne independent
of the Legislature, executive and judiclary of each other
But
would the executdve be independent of the judxa;ary,';f he
were gubject to thé commanda of the latter, & to impris-
onment for aisobadience; if the sevaeral courts could bandy
him £rom pilllar to post, keep him congtantly trudging from
north to south & éast to west, and withdrawn him entirely

from his constituticnal duuiaa?

10 The workﬂ>0f Thamaa Jerferson 404 n. (P. Ford. ed.

‘1905)(quoting a letter from the President &o the prosecutor in
et KASEP

.

the trlal cf'harnn Bury) .
W

L S e . . ’ - . ’
Mor \ver, the historig - rece ds showo that the Framers

believed th&t a Preaident could not be p osecuted criminally,

until afteg he h baan impea¢hed othekwige removed-from OF -
ma:osa.m-é{é,(ae}var 2 &3 o ~ Dmft May §, 1996 - 10:52 am
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As the Court said in Fitzgerald, “nothing in [the Framers’] debates
suggests an expectation that the President would be subjected to the

distraction of suits by disappointed private citizens.” citation

o The panel majoﬁfy attempted to minimize these concerns that so
troubled the Framers by citing the fow ocoasions on whch Presidents have
 testified in judicial procpedmgsﬁsomethmg‘ that hab been done only in
cases of exigent, need and then only under carefully c:ontrolled
circumstances. But there is an enormous d:ﬂ‘erence between bemg a tlm-d
party witness in a case and being a dafendant threatened with ﬁnanmally
ruinous perqnnal liability. This is true even for a person with only the

normal business and personal respensibilities of everyday life—which are;
| of coursé, incalmﬂaﬁly less than those of the President. “The need to defend
damages suits would have the seribus effect of diverting the attention of a
Presideﬁt from his executive duties siﬁce defending. a lawsuit ioday«-—even a
lawsuit ultimately found to be frivelous—often requires significant | o
| | expenditures of time and mﬁnéy, aﬁ mz;ny f‘ofmer public officialg have
learned to their sorrow.” Fitzgerald, 457 U.S. at 763 (Burger, C.J.,
concurring). Jizdge Learned Hand once CGmmented: “'IAmus;t say that as a
litigant I should dread a lawsuit beyond anything else short of sickness and -
_ death.” In this regard a President is no different from any other litigant— |
- except that a President’s litigation, hike a President’s illness, becomes the

nation’s problem.

2. The pahel wajority ruled that these problems can never be
addressed by postponing litigation against the President. See Pet. App. xxa
(quote from glip op. 16). Instead, the panel majority’s solution was “judicial

WJC LIBRARY PHOTOCOPY
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case management sensitive to the burdens of the presidency and th
‘demands of the Pi‘esident’s schedule.” This proposed solution, howeve
~ only xuakes matters worse. It exacerbates the separation of powers

problems raised by allowing a suit against a sitting President to go forward.

The ﬁanel majority envisioned that, throughout the course of litigation

: against him, a President coul& “pursue i:nétioné fot;rescheduling,

- additional Me, or ccnti;nuances’;’, if he could show that the proceedings
“interfer(ed] with épcciﬁc, pérticuiarized,‘ clearly articulated presidential
duties.” If the President disagreed with a decision of thé trial court, he
could “petition [the court of appeals] for a writ of mandamus or -
prdhi‘bitiaﬁ.” In othér words, under the panel’s approach, s trial court—
federal, state," or local—could insist, before cqnsidering a request by the

~ President fér an adjﬁstment in the litigation schedﬁlc, that \the President |
provide a “specific, partic:ularizéd” eizplanation of why he was ui)able to
devote his attention to the litigation at that time. The court would then Be in

the position of repeatedly evalfuating.the President’s scheduling priarities.

This approach is an obvious affront to the complex and delicate
‘relatiofn',ship between the Judiciary and the Presidency. Neither branch
should he in akpoéition where it must approach the other for approval to

“carry on its day-to-day acﬁvities. "f‘his tension 18 already severe enougli on
those rare oceasions when the courts have spught testimony from the
President. The courts have heeded Chief Justice Marshall’s admonition not
to “proceed égainst a President as against other witnesses”; dut of respect
for the separation of powers, the courts have required a heightened

- showing of need for the President’s testimony, and they have permitted it to

WJC LIBRARY PHOTOCOPY
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- but repeatedly. The constant Struggle between the Chief Executive and a

functions.
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be obtained onlyin a manner that does not disrupt the President’s off%;

When the President is not a‘witncss but a defendant in a personal

vddmages acmon, however, this tensmn increases exponentially, The courts

will face the problem of how to balance the Pres:dent’a respnnmbﬂmes

against the dermands of htigahon not‘once, as they do when he is a witness,

trial court is precisely what Jefferson feared; “Tthe several courts. could
bandly him from pillar to post, keep him constantly trudging from north to
south & east to west, and withdraw him entirely from his constitutional

duties[.)” But even if the trial courts discharge their responsibilities with -
the gres&est- judiciousness, it ig difficult to think of anything more

incené.istent with the separation of powers than to put courts in the position

g of continually passmg Judgment on whether the President is spendmg hig

time in a way they find acceptable

3. The court below uppears tohave viewed the President’s claim in this

case ag extraordmary bot‘h in the relief that 1t sought and in the burden

that it imposed on respondent. ! In fact the relief that the President seeks—
the temporary deferral of litigation—is far from unknown in our system,
a;id the burdens it imposes on plaintiffs are not at all extraordinary. There
are numerous instances where civil plaintiffs are requifed to accept the

temporary postpnnement of litigation they have brought 80 that important

institutional interests can be protecbed

IThe panel majority, for example, declared that Amde I “did not create a menarchy” and
that the President i is “cloaked with none of the attnbutes of govereign 1mmumty »

| C

G N j
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For example, the SMdl&IE; and Sailors’ Cm.l Relief Act aO US.C. a
8§ 501-25 (1988 & Supp. 1994), prowdes that civil suits by or agambt, mﬂJtat‘y

personnel are (o be tolled and stayed while they are on active duty Asa

result, ﬁemcemembers who are sued Whlle on active duty can, in

appropriate cu'cums’cances obtain precnsely the relief that the President
~seeks here. 2 Sechon dbd of the 'bankruptcv code, the go-called automatic stay

provigion, provides that htzgahnn against a party 18 to be atayed as soon as
that party files a banlunptcy petition, That Stay will ordinarly remam in
effect unhl' the bankruptcy proceedmv is completed [check] Thus if

respondent had sued & party who entered bankrupcty, respondent would
' automatmally find herself in the same pousition she will be in if the

President prevails before thus Courb——except that the bankruptcy sm_v is
indefinite, while the stay in thig case has & definite term, lmnted by the

: constltutmnal hmﬂ; on a Presldent’s tenure of office.

The abstention doijtrine egtablished by Egll_n_:x‘_gg [full citation] requires

district courts to stay, or to dismiss without prejudice, certain cases, while

- the plaintiff—who has a ri ght to pursue his or her federal claims in fedefai

court—is instead required to seek relief in state courts. It is far from

- unheard of for Pullman abstention to precipitate delays of six or elghl; years
~ in'federal litigation [Dcmglas in England; see Hart & Wechsler]. Few

Presidents servé as many as eight yeérs in'oﬂ‘ice and even then'only -
plaintiffs who sue at or before the outset of the Premdent ¢ term wall face a
delay of that length

*Spec*ﬁcally, the Act provides that the litigation is to be stayed unlesa it can be shown that
the servicemember’s statug w0uld not be adversely affected by reason of mlhtary servieo,
citation .

D
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In fact, any govérnment emplbyee Wgab. unsuccessfully raises a AN
qualified immuni{;y dafengo in a trial court is entitled, in the usual case, to
a stay of discovéry (ﬁ.te Harlow) while hev or she pu,rsﬁes an interlocutory
appeal. That will rouﬁnély cielay litigation for a subétantifil peridd, possibly
for sevevéd years. The common requirement that a plaintiff exhaust.

admini qtratwe remeéhes can m:zpose extensive deldys, sometlmes -as much
as geveral years, before a plaintiff is able to proceed in court. [clte‘? maybe
KC Darvig treatise?] The doctrme of pnmary Jumadmtmn Where it apphes,

forces plaintifis to postpone the litigation of their civil claims while they

institute administrative proceedings, and potentially judicial review of the

administrative determination, even fhnugh the administrative proceedings
may not be able to provide reliel—a process that can of course take scveral
years. And district courts often exeveige their discretion to stay civil |

proceedings, over the objection of the plaintiff, while a related cmmmal

' prasecutmn goes forward.

We do not suggest that all of these doctrines operate in exactly the

same way as the relief that the Preeident seeks herc. But these examples

thorougly digpel any suggestion that the Pregident, in éskjng that this

Bitigation be deforred, is somehow placing himself “above the law.” More

specifically, thege examples demonstrate that what the President is
seeking—the tenipérafy deferral of liti gatién—-—is something that our
system is prepared to do when signiﬁcant instituﬁénal intéreéts are at
stake, as they ménjfestly are here. If lit;igat.i()n'«is deferred in order to protect
an. agency’s interest in the uniformity of its regulatory programs, or to

provide for the orderly administration of a bankrupt’s estate, we submit
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that a fortiori it should he deferred in order to allow the President to at

to his mlparallelled responsibilities.
4. [My section on the cross-appeal. ]

5. This is the only opportunity for this Court to review the Pfesident’ 8
cla%m and grant ad'equate‘ relief. If this Court denies review at this point;
the case will proceed i in the trial court and the Premdent’s right to have fhe
litigation deferred—a nght “rooted in the consutumonal tradition of the
separation of powers” (Fitzgerald, 457 U.S. at 749)—will be 'xrretx-;evably lost.
Should the President prevail on the merits below; this Court will not even

have the opportunity to provide guidance for future cases.

The Court in Fitzgerald specifically anticipated the thfeat ‘poaed by’
suits of this kind. Because of “the sheer prominence of the.PresAident’s
oiﬁée,” th_e Court noted, the President “would ilie an easily identifiable target
for suits for civil darﬁages,” 457 U.S. at 752. Chief Justice Burger added:
“When. Iitigation pmcesSes are not tightly controlled . . . they can be and are A
used as mechanisms of extortion, Ultimate vmdwahon on the merits does
not repair the damage Id. at 763 (concurrmg opmmn, footnote omitted).

@s we. have shown, it has been assumed, since the earliest days of the -
chubhc that a smmg President cannot be sued. Now, for the first time, a
court, hag hrcached that understandmg/In these c;n'cumstances, the fact

| that there is “no hlstoncal record of numerous suits against the
Preszdent —ag there was no comparable record before El_t_g__,md (id. at 7 53
n.33)—provides no reasmrance at all that this case will be an isolated one.

- “The Court has recogmzed that a “special solicitude [is] due to claimg,

" alleging a threatened breach of essential Presidential prerogatives under

-
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the separation of powers” (457 U.S. at 743). See also Franklin. The Q

should grant review in this case to pi-otect those pr,erogatiires.

)

\e
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- _based in sﬁbstantial part on alleged conduct outside the scope of

ID:371-7336 . MAY 10’96

TI PRES D

court to recover civil damages against an incumbent'Pres1dent,

the President’s official duties. The questions presented are: g

1. Whether the litigation of private civil damages clalms

: o tHe abwewce Y)
agalnst an incumbent President must in a&é—bue—ehe—mese

Q\vtuw.s\—ow\ah
exceptlonal _ e deferred untll he leaves office.

2. Alternatively, whether a district court, as a proper exer-

- . May 4 \
cise of judicial discretion, stay such .

litigation in whole or part, until the President leaves

office.

' 0103059.01-D.C. Server 2a o i SR Draft May 10, 1996 - 9:14 pm
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cage, and the Petitioner in this Court.

2. ' Paula Jones is the Plaintiff in this case, and the Respon-

dent in this Court.

3. Danny Ferguson is a Defendant in this case, but is not a

party to the proceedings in this Court.

| PR \quu4_ SEEN
'.DW\‘ l %\‘vw tl&.
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. Joneg v, Clinton, 72 F.3d 1354 (8th Cir. 1896).

opinion of the District Court in this case is Joneg v. Clinton)
869 F. Supp; 690 (E.D. Ark. 1994). Both“of'theée opinions, as
well as all other opinions and orders issue§ by the courts below,
.aré.included in the Appendix to this petition.
- ‘BASIS FOR JURISDICTION IN THIS COURT .
~ The decision of the United Staﬁes-Court of Appeals for
the Eighth Circuit was issued on January 9? 1996. vPreSidenh
Clinton timely filed‘a pe;ition for rehearing and é-suggestion
for feheafing‘en bénc, which was denied on March 28, 1996. ' This
Court’s jurisdiction is invoked purSuant to 28 U.S.C. § 1254(1);
LEGAL PRO#ISIONS INVOLVED IN TﬁIS CASE |
U.S. CONST. art. II, § 1, cl.'1 |
U.S. ConsT. art. II, §§ 2-4
U.S. ConsT. amend. XXV
42 U.S.C. § 1983
42 U.S.C. § 1985
50 U.S.C. app. § 510
50 U.S.C. app. § 521
50 U;SDC, app. § 525
Fed. R. Civ. P. 40
‘These provisions appear verbatiﬁ at pages - of the

Petitioner’s Appendix.

0103059.01.D.C. Server.2a , 1 Draft May 10, 1996 - 9:14 pm
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STATEMENT OF TﬁE’CASé 7[9‘(

" the Unlted States. On May 6, 1994, respondent Paula Corbin Jones
filed thls\c1v11 damages action against the,Pfeéident in the
‘United Siates District’Court for the Eastern Distfict cf Arkan-
sas. The COmplaint was premised in substantial pért on conduét
alleged to have occurred three years earlier, before the Presi-
dent took office. The complalnt included two clalms arlslng
under the fédéralV01v11 rlghts statutes and two arlslng under
common laﬁ, and sought'$175,000 in actual and punitive damages ,
for each count.! Jmsﬁeﬁmwﬁmmmﬁw
' The President mo#éd to stay the litigation or to dis-

miss it without prejudice to its reinstatement when he left

! The first two counts allege that in 1991, when the President
was Governor of Arkansas and respondent a state employee, he sub-
jected respondent to sexual harassment and thereby deprived her
of her civil rights in wviolation of 42 U.S.C. §§ 1983, 1985

- (1988). A third claim alleges that the President thereby in-
flicted emotional distress upon respondent. Finally, the com-
plaint alleges that in 1994, while he was President, petitioner
defamed respondent through statements attributed-to the White
House Press.Secretary and his lawyer, denying her much-publicized
allegations against the President.

Arkansas State Trooper Danny. Ferguson was named as co-
~defendant in two counts. ' Respondent alleges that Trooper

Ferguson approached her on the President’s behalf, thereby con-
spiring with the President to deprive the respondent of her civil
rights in violation of 42 U.S.C. § 1985. Respondent also alleges
that Mr. Ferguson defamed her in statements about a woman identi-
fied as "Paula," which were attributed to an anonymous
trooper in an article about President Clinton’s personal conduct

published in The American Spectatoxr magazine, Neither the publi-
cation nor the author wag named as a defendant in the suit.
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office, asserting that such a course was required by the sin

=

nature of the President’s Artlcle IX duties and by princxples o
separation of powers. The dlstrlct court stayed trial untll the
President’s Eerﬁ of office expired, but held that diécovéryvcould
procéed immediately 5as to all persons, including the President
himself.ﬁw ?et. App. _

‘The court,reaséned_that "the case most applicabie to

this one is Nikon v. Fitzgerald, [457 U.S. 731 (1982)]," (Pet.

App.___) which held that a President is absolutely immune from

any civil litigation challenglng his off1c1al acts as President
Tlao é\&"‘*\t‘l’ [0 VRV ("Ouvs(‘)\mr

See id. at . ile the holdlng of Fitzgerald did not apply to

this case because DPlesident Clinton was sued for. actions taken

before he became President, *{tihe

"language of the majority opinion® in Fitzgerald "is sweeping and

quite firm in the view that to disturb the President with defend-

ing civil litigation that does not demand immediate attention ...

would be to interfere with the conduct of the duties of the
. Jla tguet Gu.v()«.u\ skedd ﬂ/@\'ﬁ/
Offlue " énd—

thay these concerns "are not lessened by the fact

that the [conduct alleged] preceded his Presldency " Pe;. App.

Invoklng Federal Rule of Civil Procedure 40 and the court’s
equiﬁébie péwer to manage'its own docket, the court stayed trial
" ltlo proteét’thé‘Officé of President ... from‘unfétteréd civil

litigation, and to give effect to the separation of powers."

Pet.. App . ’ Id 2 2',' LT ‘Q\DLAAC/’\ TiieT Ssiac o A AJQ&,}
LAQA.Q,A WMot 8"\\&4 C\LL\L«H-j {“cwvw\ww@"‘ ?tw"ﬁmf’
2 ‘“The stay of trial encompassed the clalms against Trooper A
" {continued...)
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The 1 court ﬁu;bheria%eg concluded, ths he—p A~

, . * . & 3

N0 a0 A A reonvenienced-by-detay Q trj_
'H»\a&-' Wu ' :
o Idy #owever, “no reason why the discovery and deposx—
| CMT Rd
tlon process could not: proceed " that this would avoid

el i fWT btouve
pcsytbiézloss of evidence{ﬁIEKAthe passage of time. Id.

. The Pre31dent and respondent both appealed.’ A divided
panel of the court of appeals reversed the district court’s Order.
staying trial, and afflrmed its decxslon allowing discovery to
proceed. Three opinions resulted.

Judge Bowman found the reasoning in 1tzgeralg “1nappo-
‘gite where only personal, prlvate conduct by a President is at .
1ssue,' (Pet. APP. _-_ ), and determlned that “the'Constltution
does'not confer upon an incumbent President any immunity from
civil actlons that arise from his unofficial acts." Id. at

P’L MOVL mf
/“ﬁhe Court’'s struggle in Fitzgerald to establlsh pr981dentia1

R —

immunity for acts within the outer perimeter of official authori- .

S A ‘ : - : . : ‘ ‘
ty believe® the notion that beyond this perimeter there is still 4/
,more.immunity waiting to be discoveredh“ he—wreeazkpet} App.

He further found that it would be an abuse of discretion

to stay all proceédings against an incumbént Pregident, asserting

Hm" 'Hurt mo-{\

-2(...continued)

~Ferguson as well, because the court found “toO‘muCh interdepen-
dency of events and tegtimony to proceed piecemeal and that 'it
would not be possible to try the Trooper adequately without
testimony from the President “oId. A

3 Trooper Ferguson did not participate in the appeal, but the
district court, at President Clinton’s request, stayed the liti-
gation as to both defendants pending appellate review. Pet. App.

-
————t
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7 ’ o . ) "
gﬁé%;the’Pr ident "is entitled to i unity, if at all, only On o
because the Constitution ordains it." Id.-at __ . ¢‘*b“€*\°-

Judge Bowman a&aé/;ut aside concerns that separation of
. : ]
powers could be breached by a trial cougﬁfoxer0151ng control over

_the President’s time and priorities; through the supervision of

. He veataa
dlscovery and trial that any separation’ of powers

\

problems could be avoided by‘"judlclal case management sensitive

to the burdens oﬁ the presldency(and<the demands of the

President’s echedule.,”" Id, at . ?he—juége¥expfessed*conffﬂ;__ Qe don

P%esaaaﬁéé%awﬂgﬁmh—~§§%—&e;_;;—;; ' ' . | - mg%au{tg .

This discretion, however, was ot deemeu BO u;uadraS*to—w

sanction the stay of trial ordered here. Judge Bowman found that

the court of appeals had "pendent appellate Jurisdlctlon" to

|entertain respondend@? challenge to that stay, id. at _;;_ n.

(citing Xincade v. Cit A Blue Sprin Mo., 64 F.3d‘389, 394

(8th Cir. 1995)), and then reversed the stay as an abuse of  — Néwl“j
koiscretion Id. at ) n.g, ‘

Judge Beam "concur[red] in the ccnc1u81ons reached by
Judge Bowman." (Pet.. App. *“_).‘ He stated that the issues pre~
‘sented "raise matters.of'subotantial concern,given the constitu-
tional obligations of the office" ofvthe‘Presidency. Id. at
He also acknowledged that potentiaz/"judicial brénch interference
with the fuﬁctioﬁing of the .presidency should this suit be

allowed to go forward" is a matter of ‘major concern." Id. at
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schedule " ;g* at 1. This could be accompllshedf he suggest-
ed, by the President’s ch0081ng to forego attendmng his own- trlal
on\;;;ng:%nvelved in discovery, or by limiting the number of pre-
trial encounters between the Pre81dent and respondent s counsel |
ig* at — anarryl/;udge Beam stated that he was concurring
(;Lth the understandlng that the trial judge would. have substan-
‘tial latltude to manage the litigation in a way that would .
accommodate the 1nterests of the Presidency. léé at ;;__.
Judge Ross dissented, contendlngvthat the demands of

the President’s constitutional duties and principles of separa-
.tion of powers justified staylng the lltlgatlon altogether unt11

~ he leaves offlce. Pet. App . In his view, the "1anguage,

lOglC and intent" of E;; gg a Q "directsg a conclusion here that,
unless exigent circumstances can be ‘shown, private actions for
damages agalnst sitting Pre51dent of the United States, even
though;based on unoff1c1al acts, must be stayed until the comple-
' tlon of the President’s term." Observing that "no other branch
of government is entrusted to a single person," he found that
[t]he burdens and demands of civil litigation can be expect-
ed...to divert [the President’s] energ? and attention from the
rigoroué demands of his office to the task of proteéting‘himself
~against personal liability. That result ... wnuld impair the
integrity of the role assigned to the<President by Article II of -

the Constitution.®” .Id. at
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Judge Ross also found that private civil suits ag g%st

E,R‘T L

%

81tt1ng Presldents would "create opportunities for the judiCl

to intrude upon the Executlve g authority, set the stage for

potential congtitutional confrontations between courts and a
President, and permit the civil justice system to be used for

partisan political purposes." Id. at _ . At the same time,

- Judge Ross reasoned, postponing litigation "will rarely defeat a

plaintiff's ability to,ultimately obtain meaningful relief." - Id.
Accordingly, Judge Ross said he would allow litigation to proceed
against a sitting President-only if a plaintiff could "demon-

strate convincingly both that_delay‘will seriously prejudice the

plaintiff’s interests and that it will not significantly impair

the President’s abilities to attend to the duties of his office."

id. at .

The court of aerals denied the President’s petition

~for rehearing with three Judges not part1c1pat1ng and Judge

McMillian dissenting. Judge McMillian said thé majority's

holding had "demean[ed] the office of the President of the United

‘g/\»mk-\ Ma«\ ot I L«QJ L
States.? Pet. App‘ . Myweeiieagaes:3euld-put-a;%+ehe~£;§ﬂa-‘h&F
lems—eé—eﬁrwaa%iea~on—a—pitct'tcntrcrmand-treat as—mare_uzgea@fa '

private lawsult that even the [respondent] delayed flllng for at-

vrvs | Tls Lﬂl ey
least three yearsf/ he w%b@eﬁ%éé——a%—————+7-aﬁd=wea$é;“allow

judicial interference with, and control of, the President's

time." Id, at
4“”GDQ§LJJV¢ﬂJL~'

REASONS FOR GRANTING THE PETITION

" 0103089.01-D.C. Server 2 -7 , Draft May 10, 1996 - 5:14 pm.

an Twagve %vﬁwk Hiun “‘E‘QL "*n\sl&@*\f ”Ilbtkv’
“\"\}X\(A’\ i ‘ | o .
WJC LIBRARY PHOTOCORY




4 Kv«?w\-o\\/\(t oot

© ID:371-7936 "MHY>10’96

Thig case presents a question of

nd—theJudieiary, which was resolved

erroneously by the court of appeals. For the first time in our
history, a court has ordered a sitting President to:submit, as a

defendant, to cilvil litigation directed at him personally. We

believe that absent exceptional circumstances, a sitting Presi-

dent should never be placed in thlS pOSltlon ~But surely a

President should not be placed in this position for the flrst

time in our history on the basis of a decision by a fragmented

o v

The dec:.s:.on of the court below is, in addition,  Ha Mam“‘f(y ,

panel of a court. of appeals, without this Court’s review.

erroneous in several respects. It is incon91stent wit leon v,

Fitzgerald and eut~of—sﬁegr;lth establlshed separatlon of powers

principles. In particular, the panel majority’s suggested cure

for the separation of powers problems its ruling Createg --
"judicial case management sensitive to ... the demands of the

| , iy worsn Hla Y du&aquF
President's schedule” (Pet. App. } -- |amounts to giving a
trlal court a general power to pass Judgment on how the President
spends his time and energies.

The panel majority. also grossly overscated the suppos-

edly extraordlnary character of -the relief that the President .

~ _geekg. The deferral of lltlgatlon for a spec1f1ed limited

-‘r\,\\b\

period is far from unknown in our/system, and it is rout:_nely
afforded in order to protect interests that are not comparable in

importance to the interests the President advances here. FEinal-<_. -
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. " N . . .. ' .
_Nomrwgaxeéuerx is the appropriate Eﬁncbusé for t

Court to address these igsues. If rev1ew ig decllned the

4

Preslden ‘would have to undergo dlscovery and trial while in
vewy iubens by HaaT

office, which would ev1scerate the/he seeks to vindlcatqhaaﬁﬁhf—

couldwiovecLose—subsequentﬁrﬂvrew~by—the*eourt/” Moreover, if the

decision below is allowed to stand. federal and state courts
could be'confronted with a multiplicity of private civil damage
'complalnts against 1ncumbent Pre31dents, which incréasingly
would enmesh Presidents in the judicial process?//nd the courts

+in the polltlcal arena7/;o the detrlment of both It is there-

\M?(ﬁ-f&.«\‘ Voud vk 1w Tlas Cant ‘
" fore important that the|issues pe confronted now. ‘ .
I. The Decision Below Ia Incongistent With/Nixon ‘ ‘
‘ v, Fitzgerald.

| Historically, the Court has recognized that the Presi--
- dent 'occupies a unigue position in the constitutional scheme."A
Fitzgerald, 457 U.S. at 749. Unlike the power of the other
"branches of Qovérnmént,Athe entire "executive Power" is vested in
a single ihdividual, L Presideﬁt," who is:indispensabie to the
executién of that power. Article II,.§ 1. 'The President is\§;22>
cﬂfdutyAZQ_hogrsgamdég/’and any significant:demand on his time
néceésarily imposes on his capacity to carry out his constitu-
'tional regpongibilities. V ‘
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Aécordiﬁgly, "[clourts traditionally‘have recogni
the President’s constitutional reSPQnsibilities and status
factors counseling‘judicial deference and restraint." - Id, at

752. Indeed, "[t]his tradition'cah be,traced far back into our
constitutional history." :igé at 752 n.34. - The fbrm of "judicial
deference and réétraint".that the President’seeké here - merely
postponing the suit against him until heAleaveé 6ffice - 1is
modest, much more modest, for ekample,'than the;absoiute immunity |
that‘giggggzggﬁ accorded all Presidentas for actions ﬁaken within.
the scope of Fheir presidential duties. - - '

| . = re51 en’é enjéy ab :
immunity from Gamages—tiability fOravts—whtiim the ourer——__
‘ hein T | ’ , The panel
periness o | Pooniden T Pre vi Gt
majority concluded that because the Fitzgerald he%éiﬁg—was'eﬁ%~akmﬂdﬁ

Y AARA AAA lfv\ CAAS—

limited—tp civil damages claims challenging his official acts,

- the President should recéive no form of protection from any other
civil suits. This conclusion is flatly inconsigtent with the
reasconing of Fitzgerald. The Court in Figzgerald determined that

the President was entitled to absolute immunity not only because

the threat of liability ﬁ@ffeffie%ai*acﬁs/&ight inhibit him in

- \Hhdd (
carrying out his/duties fearlessly-and-partieularly (457 U.S. at
752 & n.32), but also becausé -- in the Court’s words -- "the .

singular importance of the President’s duties" means that "diver-
gion of his energies by concern with private lawsuitas would raise
unique risks to the_effective functioning of government.!' Id. at

751.
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The panel majority ignored this éeéond basis for t

holding of Fitzgerald. The flrsi.ba91s of Eitzggg@lg thatA

. ) . . O LL(.\

threat of liability might ehé%%keéiiéial Presidential decision
making - - ié, of course, not present here.® But in this case the-

President does not seek immunlty from 11abllityA Hé seeks protec-
cion only from the second rlsk emphasxzed by Eitzgerald -- the

§
burden inevitably attendant upon being a defendant in a lawsuit.

The court of. appeals simply disregarded this "unigue risk to the

effective functioning of government. "

The majorlty fUTther contravensd g;;zgerald by deter-
- mining that the plaintiff’ s claim for civil damages presented a
sufficiently significant interest to warrant the unusualvstep of
exerciéing jurisdictionlover the Presidenc. In Fitzgerald, the
Court cautioned lower courts to refrain from doing s0 in all(but

the most compelling cases:
H
It is settled law that the separation-of-powers doctrine

" does not bar every exercise of jurisdiction over the Presi-
dent of the United States. But our cases also have estab-

. lished that a court, before exercising Jurisdiction, must
balance the constitutional weight of the interest to be
served against the dangers cf intrusion on the authority and
functions of the Executive Branch. When judicial action is
needed to serve broad public interests -- as when the Court -
acts, not in derogation of the separation of powers, but to.

maintain their proper balance, cf,, Y wn_S t e
Co. Vv. Sawyer, guprda, or to vindicate the public interest in
an ongoing criminal prosecution, gee Unjited States v. Nixon,
supra -- the exercise of jurisdiction has been held warrant- |
ed. In the case of this merely private suit for damages

" based on a President’s official actsg, we hold it is not.

' .The President reserved the right below to agsert at the
appropriate time, along with certain common law immunities, the
defense of absolute immunity to the defamation claim that arose
during his Presidency.
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1363 (Beam, J., concurring). ThlS contradicts E';ggeralg g flnd-

q (;TI. "The Court Of Appeals 0verlooked Significant

jurisdiction. The majority’s resistance to applying these impor-

. ID: 3?1 7936 MAY 10’96

221044 No . (oS

457 U.S. at 753;54 (citatioos‘and‘footnotes omitted)
The clear import of this passage is that a plaln*.§§
who wishes to bring a sitting Pre91dent to court must show thaﬁ
the litigation would serve a broad constltutlonal or public
1nterest{beyond those that are present inﬂprlvate civil damages‘

claims. The majority below, howeﬁef, found this passage to be.

inapposite, and further found that respondent had a constitu-

tional right to litigate her claims expeditiously, which overrode

any interest asserted by the President. Id, Sgg_algg id, at

ings that a "merely private suit for civil damages" -- even one

al}eg@ng a violation of the plaintiff’s comstitutional tiéhts,--'

did not justify subjecting a President to a federal court’s

tant principles to the présent case should be reviewed by this

HEistorical Sources,

As the Fitzgerald Court demonstrated, the principle
that a sitting President may not be subjected to priva;é civil
lawsuigbgas deep rooﬁs in our traditio'{' See 457 U.S. 751 n.él.
Jusﬁice Story stated that “It]he Presidenﬁ cannot... be liable to
arrest, imprisonmént, or_deoention, while he is in the discharge
of the duties of his office; and for this purpose his person must
be deemed, in civil cases at least, Eo ggggegs an official

17 : .
inviolability. 3 J. Story, Commentaries on the Constitution of

A

the United States § 1563, pp. 418-19 (1st Ed. 1833) (gquoted in
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Fitzgerald, 457 U.S. at 749) (emphasis addéd) Senator Ell‘
and then Vice President John Adams, both delegates to the Con
tutional‘Ccnvention,'agreed:thatf

the President, personally, was not subject to any process
whatever. . . . For [that) would . . put in the power of a
common justice to exercise any authority over him and stop
.the whole machine of Government. .

Journal of William Maclay 167 (E. Maclay ed. 1890) (quoted in
Fitzgerald, 457 U.S. at 751 n.31.).
,President Jefferson was even more emphatic: ‘ ce?
The leading principle of our Constitution is the independedg)

" of the Legislature, executive and judiciary of each oth-
er,... But would the executive be independent of the judi-
ciary, if he were subject to the commands of the latter, &
to imprisonment for disobedience; if the several courts
could bandy him from pillar to post, keep him constantly
trudging from north to south & east to west, and withdrawn

- him entirely from his constitutional duties?

10 The Works of Thomas Jefferson 404 n. (P. Ford ed. 1905)
(quoting a letter from the President to the prosecutor in the
- trial of Aaron Burr). As the Court said in Fitzgerald, "nothing
'in [the Framer’s] debates suggests an expéctation that the
President would be subjected to the distraction of suits by

dlsap901nted private citizene " 457 U.S. 751 n.31.

Moreover, the Framers believed that a President could

not be prosecuted - criminally, until after he had been.impeached,

or otherwise removed from office.® As later eloguently argued by

3 See The Federaligt No. 69, at 446 (Alexander Hamilton)
(Modern Library ed., 1937; id. No. 77, at 502 (Alexander Hamil-
ton; id, No. 65, at 426 (Alexander Hamilton); 2 Max Farrand, The
ecords of the Federal nvention of 1787, at 500 (rev. ed. 1937)
(noting the comment of Governor Morris); id. at 626 (comment of
James Wilson). See algo Nixon v, Sirica, 487 F.2d 700, 757-58°
(D.C. Cir. 1973) (MacKinnon, J., concurring in part and dissent--
ing in part); Stephen L. Carter, The Political Agpects of Judi-

tcontinued...)
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e ' /a;

then—Solicitor General Robert Bork, this is because a sitging
O

Presxdent could not be subject to prosecutlon without end'ﬁgerlng
3

his ablllty to perform the duties of hls offlce. - 4”\\mm«f/
The panel here failed to heed this historical evidence

and held that private civil damages»shits can proceed agaiﬁst an

incumbent Pregident, thereby accordlng civil actions higher
: status than crim1na1 prosecutlons, 1n contradiction to Fltzgg
a;d. sgg 457 U.S. at 754 n.37. Such inattention to the 1ntent

of . the Framers in answering a constltutional question of first

impregsion contradicts the approach taken by the itzgerglg -

court, and further manifests the need for review by this Court.

1 III. The Decision Below Alsc Was Inconsistent With The Constitu-
' " tional Tradition of Separation of Powers.

The panel majority attempted to minimize the concerns
that so troubled the Framers by citing the few occasions on which A
Presidédts have testified in judicial proceedings -- something

that has been done only in cases of exigent need and then only

‘ -
under carefully‘controlled circumgtances. \}alﬁaésTwshe—;igid

L s B o ‘ ' , L
wL%hmiitzgatron—agarnst—a—éefeﬁéane—Gh4eﬁ—Executiuerﬁrepxesentsma

- % NN (s
h&_,"(‘.r d A‘VWE‘V‘A “‘\\vm = RN J? f’[fM\Mﬁlif L J\ Heas

/‘g ,: '\\.:) Jt:’ L‘.““‘ LW;H \f\.}\-"ﬁl—-ﬂ_b N‘?“""hx{f\{-«\’\f_/\.

*(...continued)
cial Power:; Some Notes on the Presidential Immunity Dec181on,
131 U. Pa. L. Rev, 1341, 1370 (1983).

s Memorandum for the United States concerning the Vice

President’s Claim of Constitutional Immunity at 17-18, In re
roceegingg of The Grand Jury Impaneled Dec. 5, 22 No. 73-965

(D Md. filed Oct. 5, 1973} .

0103059.01-.C. Server 2o o 14 . Draft May 10, 1996 - 9:14 pm

WJC LIBRARY PHOTOCORY




| SHSMeR . ID:371-7936 - MAY 10796 . 21:47 No.D

|significant break from the trédition.Of‘judicial.deference

lto the Presidency;

' For example, Presidents on occasion have been called
upon as witnesses in criminal cases. - Such intrusions are deemed

warranted because of the public’s substantial interest in crimi-

nal law enforcement (Fitzgerald, 457 U.S. at 754), and the

defendant’s Constitutional :ightvto compel evidence and testimon
on his behalf,(ﬁ.éi Const. Amend. 6; Uni;ég—sggtegvv. Burr, 25 F.
Cas. 30, 33 (C,C}D, Va. 1807) (Nd. 14,692d)), factors not present
here; ‘Even in those compelling'caseé, as Chief &ustice Marshall
recogniZéd,,courts,ére.not'“réquiréd to proceed aga&nst'the

President as against an ordinary individual." United States v,

Burr, 25 F. Cas.'ia?, 192 (C.C.D. 1807) (No. 14,694). Instead,
they have required a heightened showing of need for the. '
President’s testimony, ahd have permitted it‘io'be obtained only

in a manner that does not disrupt his official functions,'such as

by videotaped deposition.? -
Where the President is the pivotal, named defendant,

there are few such devices available to minimize his involvement

There is an enormous difference between being

7 ee, e.9,., United §§gtés v. McDougal, No. ' ' {(E.D. Ark.

__» 1996 efusing to compel President to testify in person, and
permitting only videotaped-deposition of President to be taken at
White House): United ates v. Poindexter; 732 F. Supp. 142, 146-
47 (D.D.C. 1990) (videotaped depgsition)i—Bnited States v. North,
"713 F. Supp. 1448, 1449 (D.D.e71989) (refusing—to_enforce a
subpoena ggd tegtificandum-dgainst former President u after

defendant put on his-case at trial, and then quashing thé™~subpoe-
na because defendant failed to show testimony would support his
defense), aff7d, 910 F.2d 843 (D.C. Cir, 1990), cert. denied, 550

~U.S. 943¥711991); United States v. Fromme, 405 F. Supp. 578, 583
- (E.PT Cal. 1975) (videotaped deposition).
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- person w1th only the normal bu51ness and - personal responSibili?'
ties of everyday life -- which are, of course, incalculably less
.than those of the Preeident. A President as a praeticel matter

. could nevef:wholly ignore a suit such as the preseht'one, which
gseeksg to iméugn the President’s charéctervand conduct over a
lengthy period, and whichieeeks $750,000 dollars in damages'from
the P*esident.personally' '“The need to defend damages euits'
would have the serious effect of diverting the attention of a
PreSLdent from his executive duties since defending a lawsuit
today —-'even a lawsuit ultimately found to be frivolous -- often
‘requires significant expenditures of time and money, as many
former public officials have learned to their sorrow."_ Fltzger-
‘ald, 457 U.S. at 763 (Bﬁrger, c.J., concurr'ing). |

| Judge Learned Hand once commented that as a litigant,

he wduld."dread a lawsuit beyohd anything else short of sicknese
and de_ath.ﬁ8 In this regard tﬁe President is no different than
any other litigané7‘E;;ept that a President’s litigation, like a

‘ &7 President’s §¥Q€tess, becomes the nation’s problem. \

ypoars —— _' The panel majority ruled that these problems can never
be addressed by pOetponing-litigation against the President:

% [P)residential immunity . . . cannot be granted OrAdenied by the
courts as an exercise of discretion." Pet. App. __. Instead,

. the panel majority’s solution was "judicial case management

8 kLectures on Legal quics; Assn. of the Bar of the City of .
New York 105 (1826). '
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% (} Ty ek pas weocchs  tw 0J\:4’i
}v(qfen51t1v to the burdens of. the pregidency and the demands of the iemtzk
)
Pregident’s schedule. . Id. at . The panel majorlty env151oned hj L
' Yo
that, throughout the course of 11t1gation agalnst hlm, a Presi- LaeL_ o
dent could "pursue motions for rescheduling, additional time, or %}in;_
continuances” if he could show that the p‘oceedings "interfér[edL%riéﬂh“AI
with specific, particularized,‘eiearly articulated presidential vemsind e
duties." ?ﬁl
L

This heans\that‘a»ceurt:freqﬁeht
sary to pase judgment on the validity of a
for a continuance offfelief from a specifi
litigation,‘basedﬂon the'eXeCutive judgmen

national interest commanded the President’ P

1y would find,it neces-

President’s grounds

ad requlrement of

- that a matter of

L attention at that

Ctime. If the‘President disagreed with a ddcision of the trial

Court he could petltlon [the court of appeals] for a writ of

andamus or prohlbltlon‘ In cher words, under the panel’s

approach, a trial court could 'insist, before considering a
request by the President f¢r adjustment in the litigation sched-

ule, that the President provide a "specific| particularized"

explanation of why he was unable to devote his attention to the

litigation at that time. The court would tHen be in the position

of repeatedly evaluating the Presideﬁt's scheduling priorities.

—

"Additionally, under the panel majority’s rationale,
Presidents could be sued on state causes of action in state

'courts 'It failed to

often presided over by elected judges.
con51der the. 1mpllcat10ns of thig for federalism, or what avenue

a Presxdent would have to challenge decisions by a state trial

court that he-belleved unnecessarlly ‘interfered with his ability

Kgg%gerform his national, constitutional duties.
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imperiled:" Pet. App, . Conversely, however, as, Judge
McMillian pointed out in his dissent, "nothlng in the majorlty'

opinion would prohibit a federal judge" ---or even a state judge,

for that matter -- "from ordering the President ;o.appear, testi- .

fy, provide discovery, answer numerous interrogatories and.

requests for admigsion at the trial judge’s almést unrestricted

discretion." Pet. App.

Thig approach is an obvious [affront to the complex and

delicate relatioﬁehip between the’ Jud ciary and the Presidency.
Neither branch should be in a position where it must approach the
other for appfoval to carry on its da -to-day activities. Even
if the trial courts disoharge their r sponsibiiities'with the
greatest judiciousness, it is‘difficu.t_to think of'anything more
inconsistent with the seperétion of powers than to pot courts in
the position of continually passipg judgment on whether the

President is spending his time in a way they find acceptable.

IV. The Decision Below ﬁas Tainted By The Erroneous Conviction

That The President Was Seeking Extraordinary Relief.

The court below appears to have viewed the President’s

claim in this case as exceptional, both in the relief that it
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private wfongs enjoyed by no other public official (much les
ordinary citizens)," Pet. App. __,-the relief that ;he Presiden
gseeks -F‘the temporary deferral of litigation f-.is far from |
unknown ‘in our system, and the burdens it imposéé oﬁ'plaintiffs
‘are not at all extraordinary. o ' o - :.- -
There afe numerous inst#nces where civil plaintiffs are
réquired to accept the tempéfary postponement 6f 1itigatioh s0 .
~£hat impOrtant institutional or public interests can be proteéﬁé_
ed. For example, the.Soldiers’ and Sailors’ Civil Reliéf AC;, 50
U.S.C. app. §§ 501-25 (1988 & supp.~1994),‘provides'that'civil
‘suits by Or'againstvmilitary personnel are to be toiled and
stayed while they are on active duﬁy.’ Suéh-relief is deémed
_hecessary to enable members of the armed forces to devote»theif
: ez:ire %Eaify-yo the neeas of the hation. 50 U.S.q. App. § 5}0.
\g o L s vl bers Sk ot UL WL le ton ac Bvt
’,300’“\0\2\\ .EWQ\VLuMXFMMS, obtain Fuecinly tle welic -
forees_that;he—commaaés7 :
‘The-so;éalle§ automatic stay prdvision of the Bankrupt-.
cy Code similarly providés‘that litigétion égainst‘a debtor is to
' ‘ vaha Biley o , ) s
be stayed as soon as a[bankruptcylpetition.is—fiiedk That stay

affects all litigation that "was or could have been commenced"

 prior to filing, and ordinarily will remain in effect until the

—

THQL ? .Specifically, lawsuits against an active-duty service member
hown | 3T€ Eo be stayed unless it can be shown that his or her interests
‘ in the litigation would not be materially affected by reason of
- DSS - I military service. 50 U.S.C. § 521. ' B - '
t : : '
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bankruptcy proceedlng is completed 11 U.S.C. § 362 fo @?
respondent had sued a party who entered bankruptcy., respon éﬁ;

would automatically find herself in the same position she w:dl“"’~

Ain,if;the President prevails before this Court -- except that the
bankﬁuptcy stay is indefihite, while the stay in this case has a

definite term, 1imited‘by‘th¢ éonstitﬁtional 1imi; on a

“Pfesident;s tenure of office.,

‘Other stays are accorded as a matter of judicial @é;;)
;if§EE§§> as when civil litigation is put off indeflnitely until -

the conclusion of a related cr1m1na1 prosecution against the same

KSEfendant,” or under the judicially-created abstention doctrine.!

'The abstentioh doctriné established by Puilm@g/fgggggégzﬁiStrict
courts to stay, or to dismiss without prejudiqe, certain cases,
while the plaintiff -- who has a right té'pursue his or‘herv
federai claims ;nvfederal courtv-f is instead required to seek
relief in state courts. It is far from unheard of for Pullman
abstention to precipitate delays of six or eight years'in federal
| litigation [Douglas in England; see Hart & Wechsler}:. Few a

Presidents serve as many as eight years in office, and even then

to Indeed, a bankruptcy judge’s discretion has been held suffi-
.cient to authorize stay of third-party litigation in other courts
that could concélvably have an effect on the bankruptcy estate,
even if the debtor is not a party to the litigation and the
automatic stay is not triggered. See 11 U.S:C. § 105; 2 Collier
on Bankruptcy § 105.02 (Matthew Bender 15th E4. 1994), and cases
cited therein. ‘

H See, e.q,, Koester v, American Republic lnvestmentg 11 F.3d
818, 823 (8th Cir. 1993); Wehling v. Columbia Broadcasting Sys.,

€08 F.2d 1084 (5th Cir. 1979); United States v, Mellon Bank,
N,A., 545 F.2d 869 (34 Cir. 1976).

1

See, e.q.,, Burford v. Sun 0il Co., 319 U.S. 315 {1943);

Commisgion of Texas v, Pgllman Co., 312 U.8. 496 {1941).
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only plaintiffs who sue at or before the‘outset of the

presldent s term wlll face a delay of that length

raises a qualified immunity defense in a trial court is entitled,
in the usual case, to a stay of digscovery while he or she pursues

an interlocetory appeal. Harlow v. Fitzgerald, 457 U.S. 800, 818

(1982). That Wlll routinely delay 11t1gat10n for a substantial

'period possxbly for eeveral years. Add wes b a? Q%auAH ?¥ LIAJW

A We do not suggest that all of these doctrines operate
in exactly the game way ag the relief that tne President seeks>
here. But these examples thoroughly dispel any suggestlon that
the President, in asking that this lltlgatlon be deferred is
somehow pleeihg hlmself “above the law," orx that.holdxng this ‘
lxtigation in abeyance would 1mperm1551bly v101ate a plaintiff'’s

constltutlonal entltlement to access to the courts. More specif-

‘ically, thege examples demonstrate that what the President is

seeking -- the temporary deferral of lltlgatlon -- is somethlng

that our judlcial system is prepared to do when 91gniflcant

institutional or public interests are at stake, as they manifest-

ly are here. Add MM ‘Q\’OWL Qrva,wi A ueam \u«.

wal ot d
"’éﬂl\ A T \A.Ladw

" V. The Panel Majority Also Erred In Reversing The District ., i dows

Court’s Decision To Stay The Trial Until After Preaident wot ¢ Lol o
Clinton Leaves Office. i\ﬂﬂuiwuL»
Tl

A. This Court Should Determine If The Court Of Appeals HadaAwuua
. Jurisdiction To Review This Aspect Of The District Rt

Court’s Ruling. ot
, : St b
— V ~ Lt Lobha<
Respondent cross-appealed to challenge the district e

court’s order to stay trial. Ordinarily, though, a decision by a

district court to stay ogk;roceedings is not a final decision for
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purposes of appeal. . 33 ]
Constr. Corp., 460 U.S.1, 10 n.11 (1983); ,
v. Hufstedler, 703 F.2d 732, 735 (3d Cir. 1993). Such orders may

be appealed on an intérlocutory basis only by writ of mandamus

'pursuant to 28 U.S.C. § 651.1 In asserting that jurisdiction

existeé for her cross-appeal;_thevrespondent did not contend that'
the orderfwas appealable under'za U.S.C, § 1291 as aAfinal order;
or as'a "collateral® érdér under Qghaﬁ x,'ggggficigl~1hdUS;ri§l
Loan Corp., 337 U.S. 541, 546 (1949). Instead, respondent

assérted, and the panel majority found, that the Court of Appeals

- had “pendent appelléte jurisdiction" over respondent’s cross-

appeal. Pet. App. XX& d 4, » ‘

‘In §wint V. Chambers Qgg ty Comm’n, 115 9. Ct. 1203
(1995), however thls Court ruled that the notlon of "pendent
appellate jurlSdlCthﬂ,“ if v1ab1e at all is extremely narrow in

scope (gee 4id. at 1212), and is not to be-used "to parlay Qghen-‘

‘type collateral orders into multl 1ssue 1nterlocutory appeal

‘tickets.” 115 S. Ct. at 1211. " The majority sought to avoid the

clear implication of Swint by declaring that respondent'slcross¥'

appeal was "inextricably intertwined" with the President’s

appeal, which was properly before the court under the collateral

order doctrine. Pet. App. XXa n.4. (citing Kincade v. City of

13 Some courts recognize that exceptions may exist in cases in
which a stay is "tantamount to a dismissal" becauge it "effec-
tively end(sl the litigation." See, e.,dg,.,, Boughel v. Toro Co.,
985 F.2d 406, 408 (8th Cir. 1993);'gn§gggx_§gggg,,703 F.2d at
735. Even assuming that this exception should be allowed, 1t is
not applicable here, where the district court’s order clearly
contemplated further proceedings in federal court. See Boushel,

985 F.2d at 408-09.
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appeal... are resolved by answering one question: is a sitting ™
President entitied to immunity, for the duration of his presiden--
cy;vfrom civil suit for his‘ﬁnofficial acts?" Id.

Contrary‘to the panel‘’s unsupported assertion, the

~ issues are not inextricably intertwined, and cannot be resolved

by angwering that single question. The issue of whether the
President is entitled, as a matter of law, to defer the litiga-

tion is analytically distinct from the question of whether a dis-

trict court may exercise its discretion to stay part‘of the

litigation. The former questibn raises an'issuefof‘law, to be
decided on the basis of separation of powers principles such as
those we have discussed;'the latter is a discretionary determina-

tion that is to be made on the basis of the partiéular facts of

. this case. The former'queétion, being_purely an issue of law, is

one on which thé<district court’s determination is entitled to no
special deference; the 1atter‘determinatibn‘can'be‘overturned

only for abuse of discretion, as even the panel subsequently

recognized. Pet. BApp. XXa n. 9.

The'distriét.ddurt, in deciding to postpone the trial
in>this case; explicitly invoked its diSCretiqnary powéré over
scheduling (Pet. App. XXa (citing Fed. R. Civ. P. 40 and fthe'
equity powers of the Court")), ané based its decision not only on

the defendant’s unigque official status -- which was certainly a

relevant and valid factor to consider -- but also on a detailed

discussion of the particular circumstances of this case.
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to rush to trial. It is not a gituation, for example,z
in which- someone has been terribly injured in an acci-\O
dent through the alleged negligence of the President
and desperately needs to recover such damages as may be>

- awarded by a jury. It is not a divorce action, or a

" child custody or child Support case, in which immediate
personal needs of other parties are at stake. Neither
is this a case that would likely be tried with few
demands on Presidential time, such as an in rem fore-
closure by a lending instltutlon.

The situation here is that the Plaintiff filed
this action two days before the three-year statute of
limitations expired. Obviously, Plaintiff Jones was in
no rush to get her case to court. . . . Consequently,
the possibility that Ms. Jones may obtain a judgment
and damages in this matter does not appear to be of
urgent nature for her, and a delay in trial of the case
will not harm her right to recover or cause her undue
inconvenience., .

1d. at ..

Review of the district court’s decision to postpone the
trial -- unlike review of its decision to reject the President’s
position that the entire case should be deferred -- must address

these particular facts of thig case. Thus the respondent’s

~crogg-appeal raises issues that, far from being "inextricably

intertwihed“ with the President's submission, can be resol&ed
separately frém it. The'pénel méjorityfs expansion of the court
of aépeals"jurisdiction over this interlocutbry éppgal wasg in
error. o ‘ |

B. The Panel’s Dacision To Reverse The District Court On

Thig Point Algo Wap Incorrect On The Merits,

As Justice Cardozo explained for this Court, a trial

judge’s decision to stay proceedings should not be lightly

- overturned:

The power'to stay proceedings is incidental
to the power inherent in every court to con-
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trol the disposition of the causes on its
docket with economy of time and effort for
itself, for counsel, and for litigants. How
this can best be done calls for the exercise
of judgment, which must weigh competing in-
terests and. maintaln an .even balance....

We must be on our guard against depr1v1ng the
processes of justice of their suppleness of adaptation
to varying conditions. Especlally in conditions of
extraordinary public moment, the individual may be
required to submit to delay not. immoderate in extent
and not oppressive in its consequences of the public
welfare or convenience w1ll thereby be promoted.

ndig v, North Americ n Co., 299 U.S. 248, 254 55, 256 (1936)

The panel here did not address the dlstrict court'’s

finding this regard (see supr and Justlfled its reversal

of the district court with a single sentence in a footnotef_“Such

an order, delaying the trial until Mr. Clinton is no longer

President, is the functionalgequivalent of a grant of temporary
immunity to nhich, as we hold today, Mr. Clinton is not constitu-;
tionally entitled." Pet.App. XXa n. 9.. It is unclear what the
panel meant by.labelling the district court’s order the "funcl
tional equigalent" of "temporary immunity", inasmuch as the
district court denied the Presidentfa Significant part of the
relief he sought; But it is entlrely clear that the panel '
majority, in its sweeping and conclusory ruling, diad not begin to
conduct the kindlof_careful weighing of the.particular facts that

might warrant a conclusion that the trial court here abused its

discretion. Such over-reaching by a court of appeals to assert

jurisdiction over the stay of trial, and to substitute its
Jjudgment for an appropriate exercise of discretion by a district

court, warrants review by the Supreme Cohrt.
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y he Only Opportunity For The Court To Review The

t’s Claim AQQ Grant Adequate Relieg. Qhwm«.wédg

o, U7

-

- "If the Court declines to feview the'case at this point, J/’

the President wou{;‘ %_

— R o e m

If that occurs, the rlghteMFhe Pre81dent seeks to v1nd1cate/w1

be 1rre;rlevably lost, Regardless of whether he. prevalls at

trial, sﬁbéeqﬁent review would be ineffective and the Court
likely will be deprived Qf‘ﬁhe opportunity.tO‘brovide guidance
for fuoure cases.

- For the same reasona.‘the Court prev1ously has recog-
-nlzed a rlght of immediate 1nterlocutory appeal to preserve a
petltioner s asserted claims to be spaxred the bprdens of litiga-
tion. See, g,g,‘ Behrens v. Pellggler, 116'8 Ct 834»(1996);
MMMM&M. 114 8.Ct. 1992,

199? (1994), Mitchell v, Eorsytg 472 U.S. 511, 526 (1985).

Where the petitioner is a President seeking to preserve important

prerogatives of that office, the case for review has been found

to be especially compelling. Fitzgerald, 457 U.S. at 743y‘ ThesedﬁL—Q
3 11 £ ~ . . -

B If the Eighth Circult decision is permltted to stand,

moreover, Presidents will be confronted with many more such law-

suits. Fitzgerald specifically ant1c1pated this threat. Because

.of *the sheer prominence of thé president’s office,“ ﬁhe Court ’

noted, the President "would be an eagily identifiable target for

suits for civ11 ‘damages. 45? U.8. ao 752. Chief Justice Burger

added: “When lltlgatlon processes are not tightly controlled e

~they can be and are used as mechanisms of extortion. Ultimate
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vindication on the merits does not repair the damage." Id.

763 {(concurring bpinionf footnote omitted).

As we have shown, it has been asSumed, since the
earliest days of the Republic, that a sitting Président'cannot be
sued. Now, for the first-time; a court haé breached that under- |
standiné..iM reover, we are now as a society canfronting a
1itigatibﬁ expl sionuwhere prominent peopie frdﬁ éll walks'of'. ,
- life éré'subjecte tq'harassing or extortionate. lawsuits. If

“suchisuits'are permitted to go forward without limitation against

.thé Presideht;-as Judge Ross noted below, ﬁany number of poten-

, tial‘private claimé co ld be contrivéd to entaﬂgle a éitting:
President in embarrassi.g 6r protraéted.litigatioh, alleging
uﬁwitnéssed’one-on4oﬁefe counters thaﬁ are éxtremely difficult to
diépése of b} way of'ﬁret ial motion." Pet. App.';___f In these
circumstances, the'fact that thefe‘iS‘"no historical.recofd of

" numerous suits.against the Presidént"’-r aé there was no‘coﬁpafa-

ble record before Fitzergald (id. at 753 n.33) -- provides no

reassurance at all that this case will be an isolated one.

Heretofore, there have been no private civil suits initiated
actively litigated while the defendant was serving as Presi-
) While there are recorded civil suits against Theodore
Roosewelt, Harry Truman and John F. Kennedy, all were underway
before the defendant assumed office, and two of were effectively
complete by the time the defendant became President. In New York
ex rel. Hurdev v. Roosevelt, 179 N.Y. 544 (1904), an intermediate
court of appeals affirmed dismissal of the complaint on January
25, 1901, nine\months before Mr. Roosevelt became President. The
New York Court Appeals affirmed the dismissal without opinion
in 1904, while he was President. Id, In DeVault v. Truman, 194
S.W.2d 29 (1946), \the action was initiated in November 1944 (id.
at 31), the month tkhat Mr. Truman was elected Vice President.
The trial court grakted the defendants’ motion to dismiss. Mr.
Truman became President in April 1945, and one year later, the
Supreme Court of Migssouri affirmed the dismissal. Id. at 32.

- ' "~ (continued...)
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It would be 1ncongruous 1ndeed if the last word on the
critical issue of whether such lltlgatlon should go forward at
all, or how such litigation can be controlled to protectlthe

Presidency, is a splintered oplnion by a panel of the Eighth

Circuit Court of Appeals. Accordingly, now is the approprlate'

juncture to review the issues of national 1mportance raised by

this case.

M {(...continued) :

John F. Kennedy was sued over an auto accident involving a
campaign car in 1960, while he was a candidate for the Presiden-
cy. Complaint, Bailev v. Kennedy, No. 757200, and Hills v.
Kennedy, No., 757201 (Los Angeles County Superior Court, both
filed Oct. 27, 1960 and subsequently consolidated) (hereinafter
"Bajley"). After he was inaugurated, a Los Angeles Superior
Court judge denied the plaintiffs request to take the President’s
dep081tion, requiring only that he submit to written interrogato-
ries. Bailey, Order denying motion for deposition (Aug. 27,
1962). The case was settled before the President was required to
respond. ' : K ' :
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| i
' QUESTIONS PRESENTED | |
1. Whether the litigation of a private civil damages action
against an incumbent President must in all but the most
cxceptional cases be deferred until he leaves office.
2. Whether a district court, as a proper exercise of judicial
' discretion, may stay such litigation until the' President
leaves office. ’ ' o
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'LIST OF PARTIES TO THE PROCEEDING
Petitioner, President William Jefferson Clinton, was a defen-
dant in the district court and appellant in the court of appeals.
Respondent Payla Corbin Jones was the plaintiff in the district :
court and(theJeross-appellant in the court of appeals. Danny . b
Ferguson was a defendant in the district court, ‘ o
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IN THE

ﬁuprzme Qourt Of The 3Hmieh ﬁtatzs
October Torm, 1995

WILLIAM JEFFERSON CLINTON
Petitioner,
) . V8. :
PAULA CORBIN JONES,
' Respandent

]PETITION FOR A WRIT OF CERTIORARI ‘-‘o" twese 3 lines

TO THE UNITED STATES COURT OF APPEALS ) ovly Capiial.ze the
FOR THE EIGHTH CIRCUIT Vot | e eath
. _ LQorc!
Petitioner William Jefferson Clinton respectfully re- -

quests that a writ of certiorari issue to review the judgment of
the United States Court of Appeals for the Eighth Circuit en-
tered in this case on January 9, 1996.

) | OPINIONS BELOW

The opinion of the court of _appeals (Pet App. 1) is re-
ported at 72 R.3d 1354. The court of appeals’ order denying
the petition for rehearmg (Pet. App. 32) is reported at 81 F.3d -
78, The principal opinion of the district court (Pet. App 34)
is reported at 869 F. Supp. 690. Other published opinions of
“the district court (Pet. App. at 40 and 74) appear at 858

| )upp 902 and 879 F{Supp. 86.

JURISDICTION

The judgment of the United States Coust of Appeals for
* the Elghth Circuit was entered on January 9,1996. A petition
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for rehearing was filed on January 23, 1996, and denied on
March 28, 1996, This Court’s ]lll‘lSdlCth[l is invoked pursu-
ant to 28 U.S.C. § 1254(1). ’

. LEGAL PROVISIONS INVOLVED IN THIS CASE

U.S. CONsT. art. I, § 1, ¢l 1
U.S. CONsT. art. II, §§ 2-4
U.S. ConsT. amend. XXV
42 US.C. § 1983
42 U.S.C. §1985
50 U.S.C.app. § 510

- 50U.8.C. app. § 521
50 U.S.C. app. § 525
Fed. R. Civ. P. 40

_ These provisions are set forth at pages App. 79-85 of the
Pctltxoncr s Appendix.
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STATEMENT OF THE CASE

Petitioner William Jefferson Clinton is President of the
" United States. On May 6, 1994, respondent Paula Corbin
Jones filed this civil damages action against the President in
‘the United States District Court for the Eastern District of Ar-
- kansas. The complaint was premised in substantial part on
conduct alleged to have. occurred three years earlier, before
the President took office. The complaint included two claims
arising under the federal civil rights statutes and two ansing
~ under common law, and sought $175,000 in actual and puni-
tive damages for each of the four counts.' Jurisdiction was
asserted under 28 U.S.C. §§ 1331, 1332 and 1343,

“The President moved to stay the litigation or to dismiss it
without prejudice to its reinstatement when he left office, as-
serting that such a course was required by the singular naturc
of the President’s Article II duties and by pnnclples of sepa-
ration of powers. The district court stayed trial until the
President’s service in office expired, but held that discovery

. ' The first two counts allege that in 1991, when the President was

Governor of Arkansas and respondent a state employee, he subjected re-
spondent to sexual harassment and thereby deprived her of her civil rights
in violation of 42 U.S.C. §§ 1983, 1985 (1988). A third claim alleges that
the President thereby inflicted emotional distress upon respondent. Fi- -
nally, the complaint alleges that in 1994, while he was President, peti-
tioner defamed respondent through statements attributed to the White
House Press Secretary and his lawyer, denying her much—pubhcized alle-
gations against the President. :

Arkangas State Troopsr Danny Ferguson was named as co-
defendant in two counts. Respondent allegos that Trooper Ferguson ap-
proached her on the President’s behalf, thereby conspiring with the Presi--
dent to deprive the respondent of her civil rights in violation of 42 U.S.C.

§ 1985, Respondent also alleges that Mr. Ferguson defamed her in state-
ments about 2 woman identified only as “Paula,” which ware attributed to
an anonymous trooper in. an article about President Clinton's personal
conduct published in The American Spectator magazine. Neither the pub~ -
lication nor the author was named as a defendan[ in the suit,
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. |
could proceed 1mmcdxately ‘as to all persons mcludmg the
President himself.” Pet. App. 71.

The district court reasoned that “the case most apphcable
to this one is Nixon v. Fitzgerald, {457 U.S, 731 (1982)] ?
(Pet. ‘App. 67) which held that a President is absolutely im-
“inune from any civil litigation challenging his official acts as -

President. 'While the holding of Firzgerald did not apply to
- this case because President Clinton was sued primarily for
actions taken before he became President, the court stated that
~ “[t]he language of the majority opinion” in Fitzgerald “is
sweeping and quite firm in the view that to disturb the Presi-
dent with defending civil litigation that does not demand im-
mediate attention . . . would be to intetfere with the conduct of
the duties of the office.” Pet. App. 68-69. The district court
further found that these concerns “are not lessened by the fact
that [the conduct alleged] preceded his Presidency.” Id. In-
voking Federal Rule of Civil Procedure 40 and the court’s eq-
uitable power to manage its own docket, the district judge
stayed the trial “[t]o protect the Office of President ., . from
unfettercd civil litigation, and to give effect to the policy of
separation of powers.” Pet, App. 72.%

The trial court, observing that the plaintiff had filed suit
 three years after the allcged events, further concluded that the
plaintiff would not be significantly inconvenienced by delay
of trial. Pet. App. 70. However, it found “no réason why the
- discovery and deposition process could not proceed,” and said

that this would avoid the possible loss of evidence with the
passage of time. Pet. App. 71.

? 'The stay of trial encompassed the claims against Trooper Ferguson
as well, because the court found that there was “too much interdepen-
dency of events and testimony to proceed piecemeal,” and that “it would
‘not be possible to try the Trooper adequately without testimony from the -
President.” Pet. App. 71.
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" The President and respondent both appealed.” A divided
panel of the court of appeals reversed the district court’s order
staying trial, and affirmed its decision allowing discovery to
proceed. The panel issued three opinions.

Judge Bowman found the reasoning in Fitzgerald
“inapposite where only personal, private conduct by a Presi-
dent is at issuc,” (Pet. App. 11), and determined that “the
Constitution does not confer upon an incumbent President any
immunity from-civil actions that arise from his unofficial

“acts.” Pet. App. 16. “The Court’s struggle in Fitzgerald to
establish presidential immunity for acts within the outer pe-
rimeter of official responsibility belies the notion . . . that be-
yond this outer perimeter there is still more immunity waiting

to be discovered,” he wrote. Pet. App. 9.

Judge Bowman further concluded that it would be an
abuse of discretion to stay all proceedings against an incum-
bent President, asserting that the President “is entitled to im-
munity, if at all, only because the- Constitution ordains it.
Presidential immunity thus.cannot be granted or denied by the
- courts as an exercise of discretion.” Pet. App. 16. Ruling that
the court of appeals had “pendent appellate jurisdiction™ to
entertain respondent’s challenge to the stay of trial issued by '
the district court, (Pet. App. 5 n.4) (citing Kincade v, City of  ¢er}. Aeg.ecl R<]”
Blue Springs, Mo., 64 F.3d 389, 394 (8th Cir, 1995)) Judge
- Bowman accordingly reversed that stay as an abuse of discre- :?JqL égi%; (A'P("
thIl Pet. App. 13 n.9. : )

In reaching these conclusions, Judge Bowman put asxde
concerns that the separation of powers could be jeopardized

' Jurisdiction for the President’s appeal was foundsd on 28 U.S.C.
8 1291 and the collateral order doctrine, as articulated in Mitchell v. For-
syth, 472 U.8. 511, 526 (1985) and Nixon v. Fitzgerald, 457 U.S. 731, 743
(1982). In our view, however, the court of appeals lacked jurisdiction to
entertain respondent Jones' cross- appcal See infra pp. 20-24. The dis-
trict court stayed the litigation as to both defendants pendmg appellate
review, Pet. App. 74. :
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by a trial court’s exercising control over the President's time

and priorities, through the supervision of discovery and trial,
He stated that any separation of powers problems could be
avoided by “judicial case management sensitive to the bur-
dens of the presidency and the demands of the Prcsxdcnt s
schedule.” Pet. App. 13.

~ Judgc Beam * concur[md] in the conclusxons reached by
Judge Bowman.” Pet. App. 17. He stated that the issues pre-
sented “raise matters of substantial concern given the consti-
tutional obligations of the office” of the Presidency. Pet. App.
- 17. He also acknowledged that “judicial branch interference
with the functioning of the presidency should this suit be al-
lowed to go forward” is a matter of “major concern.” Pet.
App. 21, He expressed his belief, however, that this litigation
could be managed with a “minimum of impact on the Presi-
dent’s schedule.” Pet, App. 23. This could be accomplished,
he suggested, by the President’s choosing to forgo attending
_his own trial or becoming involved in discovery, or by limit-
. ing the number of pre-trial encounters between the President
and respondent’s counsel. Pct. App., 23-24. Judge Beam

stated that he was concurring “wwit[the] understanding” that

the trial judge would have substantial latitude to manage the

litigation in a way that would accommodate the interests of

the Presidency. Pet. App. 25, S‘hc\'&.m g

“Judge Ross dissented, that the “language,
logic and intent” of Fitzgerald “directs a conclusion here that,
- unless exigent circumstances can be shown, private actions
for damages against a-sitting President of the United States,
even though based on unofficial acts, must be stayed until the
comnpletion of the President’s term,” Pet. App, 25. Judge
Ross observed that. “[n]o other branch of government is en-
- trusted to a single person,” and determined that “[t]he burdens
and demands of civil litigation can be expected . .. to divert
[the President’s] energy and attention from the rigorous de-

mands of his office to the task of protecting himself against

personal liability. That result . .. would impair the integrity
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of the role assigned to the President by Artwle II of the Con-
sututlon Pet. App. 26.

Judge Ross also stated that pnvate civil suits against sit-
ting Presidents “create opportunities for the judiciary to in- -
trude upon the Executive’s authority, set the stage for poten-
tial constitutional confrontations between courts and a Presi-

- dent, and permit the civil justice system to be used for parti-
san political purposes.” Pet. App. 28. At the same time, he
reasoned, postponing litigation “will rarely defeat a plaintiff's-

 ability to ultimately obtain meaningful relief.” Pet. App. 30.
Accordingly, Judge Ross would allow litigation to proceed
against a sitting President only if a plaintiff could
“demonstrate convincingly both that delay will seriously
prejudice the plmnuff’ § interests and that . . . [it] will not sig-
nificantly impair the President’s ability to attend to the duties
of his office.”- Pet. App. 31. -

The court of appeals denied the Presldent s request for a
rehearing en banc, with three judges not participating and
‘Judge McMillian dissenting. Judge McMillian said the ma-
jority"s holding had “demean[ed] the Office of the President
of the United States.” Pet. App. 32. He wrote that the panel
majority “would put all the problems of our nation on pilot
control and treat as more urgent a private lawsuit that cvcn the
[respondent] delayed filing for at least three years,” and
would “allow judicial interference with, and control of, the
President’s time.” Pet. App. 33.

REASONS FOR GRANTING THE PETITION

‘This case presents a question .of extraordinary national
importance, which was resolved erroneously by the court of
appeals. For the first time in our history, a court has ordered a
sitting President to submit, as a defendant, to a civil damages
action directed at him personally, We believe that abscnt ex-
ceptional circumstances, an incumbent President should never
* be placed in this position. But surely a President should not
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be placed in this position for the first time in our historyvon
 the basis of a decision by a fragmented panel of a court of ap-
peals,-without this Court’s review.

The decision of the court bclow is erroneous in several
~ respects. It is inconsistent with the reasoning of Nixon v.
Fitzgerald and with established separation of powers princi- -
ples. The panel majority’s suggested cure-for the separation.
‘of powers problems its own ruling creates -- “judicial case
management sensitive to . .. the demands of the President’s
‘schedule” (Pet. App. 13) -- is worse than the disease: it gives
a trial court a general power to set priorities for the Presi-
dent’s time and energies, The panel majority also grossly
overstated the supposedly extraordinary character of the relief
that the President seeks. The deferral of litigation for a speci-
fied, limited period is far from unknown in our judicial sys-
tem, ‘and it is routinely afforded in order to protect intérests
that are not comparable in -importance to thc interests the
President advances here.

NDL\) " T is the appropriate time for the Court to address these
: issues. If review is declined, the President would have to un-
dergo discovery and trial while in office, which would evis-
cerate the very interests he seeks to vindicate, Moreover, if
“the decision below is allowed to stand, federal and state courts
could be confronted with more private civil damage com-
plaints against incumbent Presidents, which increasingly
would enmesh Presidents in the judicial process, and the
courts in the political arena, to the detriment of both.

1. The Decision Below Is Inconsistent With This Court’s
Decisions And Jeopardizes The Separation Of Powers,

‘1. The President “occupies a unique position in the
constitutional scheme.” Nixon v. Fitzgerald, 457 U.S. 731,
749 (1982). Unlike the power of the other two branches, the
entire “cxecutive Power” is vested in a single individual, “a
President,” who is indispensable to the execution of that
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~ authority. U.S. CONST, art, I, § 1. The President is never off

- duty, and any significant demand on his time necessarily im-
poses on his capacity to carry out his constitutional responsi-
bilities. _ _ .

Accordingly, “[clourts traditionally have recognized the
President’s constitutional responsibilities and status as factors
counseling judicial deference and restraint.” Firgerald, 457
U.S. 753. Indeed, “[t]his tradition can be truced far back into
our constitutional history.” Id. at 753 n.34. The form of

- “judicial deference and restraint” that the President seeks here

" -- merely postponing the suit against him until he leaves of-
fice -- is modest. It is far more modest, for example, than the
absolute immunity that Firzgerald accorded all Presidents for
actions taken within the scope of their presidential duties.

- - . The panel majority concluded that because the Fitzgerald
‘ holding was limited to civil damages claims challenging offi-
cial acts, the President should receive no form of protection
from any other civil suits. This conclusion is flatly inconsis~
tent with the reasoning of Fitzgerald. The Court in Fitzgerald -
determined that the President was entitled to absolute immu-
nity not only because the threat of liability for official acts
might inhibit him in the exercise of his authority (id. at 752 &
n.32), but also because, in the Court's words, “the singular
~ importance of the President’s duties” means that “diversion of
- his energies by concern with private lawsuits would raise
~ unique risks to the effective functioning of government.” /d..
.at751. : ' ' '
The panel majority ignored this second basis for the
holding of Fitzgerald. The first basis of Firzgerald -- that the
threat of liability might chill official Presidential decision
making -- is, of course, largely not present here&. But in this
case the President does not seek immunity from liability.¥ He

* The President reserved the right below to assert at the appropriate
time, along with certain common law immunities, the defenss of absolute
immunity to the defamation claifm that arose duting his Presidency.
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seeks protection only from the second danger to the Presi-
dency emphasized by Fitzgerald -- the burdens inevitably at-
tendant upon being a defendant-in a lawsuit. The ourt of ap-
~ peals simply disregarded this “unique risk[] to the cffcctive
functioning of government.” '

- 2. Asthe Fitzgerald Court dcmonstrated the principle
' - that a sitting President may not be subjected to private civil
lawsuits has deep roots in our traditions, See 457 U.S, at 751
n.31. Justice Story stated that “[t]he president cannot ... be
liable to arrest, imprisonment, or detention, while he is in the
discharge of the duties of his office; and for this purpose his
person must be deemed in civil cases at least, to possess an J OSEPW
official inviolability.” TORY, COMMENTARIES ON THE '
" (CONSTITUTION OF THE NTI'EDSTATES§ 1563, pp. 418-19 (1st o
~ ed. 1833) (emphasis added) (quoted in Fitzgerald, 457 U.S, at o :
749). Senator Ellsworth and then-Vice President John Adams, inserd = L
both delegates to the Constitutional Convention, also agreed
~ that “the President, personally, was not . . , subject to any
. process whatever. . .. For [that] would . . . put it in the power
of a common justice to exercise any authority over him and
stop the whole machine of Government” JOURNAL OF
WILLIAM MACLAY 167 (B. Maclay ed., 1890) (quoted in
Fitzgerald, 457 U.S. at 751 n.31).

' President Jefferson was even more emphatic:

{

The leading principle of our Constitution is the in-
dependence of the Legislature, executive and judici-

- ary of each other . ... But would the executive be
independent of the judiciary, if he were subject to
the commands of the latter, & to imprisonment for
disobedience; if the several courts could bandy him
from pillar to post, keep him constantly trudging
from north to south & east to west, and withdraw
him entirely from his constitutional duties?

10 THE WORKS OF THOMAS JEFFERSON 404 n. (Paul L. Ford
" ed., 1905y As the Court said in Fitzgerald, “nothing in [the

gucted i Edzgerald, 457 US. ot 751 n3l,

Prooffl  05/13/96 5:15PM

WJC LIBRARY PHOTOCOPY



1
Framcrs ] debates suggests an expectation that the President

would be subjected to the distraction of suits by disappointed
pnvate citizens.” 437 U.S. 751 n.31.

3. The panel majority minimized the separatlon of

powers concerns that so troubled the Framers. It ruled that

Uﬁ{‘.\\ the. en a3 ) thcsc problems can never be addressed by postponing litiga-

tion against the Prcmdcn}\ Pet. App. 16. Instead, the panel

O'F his +e‘”m' majority’s solution was “judicial case managcment sensitive
- _to the burdens of the presidency and the dernands of the

President's schedule.” Pet. App. 13. Rather than solve the

separation of powers problems raised by allowing a suit to go
forward against a sitting Pre51dent, the panel’s approach only

-~ exacerbates them. -

The. panel majority envisioned that, throughout the
“course of litigation against him, a President could “pursue
‘motions for rescheduling, additional time, or continuances™ if
he could show that the proceedings “interfer[ed] with specific,
‘particularized, clearly articulated presidential duties,” Pet.
App. 16. If the President disagreed with a decision of the trial
court, he could “petition [the court of appeals] for a writ of
-mandamus or prohibition.” Pet. App. 16. In other words, un-
der the panel’s approach, a trial court could insist, before con-
sidering a request by the President for adjustimént in the liti-
gation schedule, that the President provide a “specific, par-
ticularized” explanation of why he believed his official duties
‘prevented him from devoting his attention to the litigation at
that time, The court would then be in the position of repeat-
- edly evaluating the President’s official priorities -- precisely
what Jefferson so feared

This approach is an obv1ous affront to the complex and
delicate relationship between the Judiciary and the Presi-
dency, Neither branch should be in a position where it must
approach the other for approval to carry out its day-to-day re-
sponsibiliies. Bven if a trial court discharged this mission
with the greatest judiciousness, it is difficult to think of any-
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 thing more inconsistent with the separation of powers than to
put a court in the position of continually passing judgment on
whether the President is spending his time in a way the court
finds acceptable. .

4. The panel majority similarly attempted to downplay
the demands that defending private civil litigation would im- l3‘ lS
pose on the President’s time and energies. Pet. App: H—H&{
. The concurring opinion in particular likened the defense of a
personal damages suit to the few instances when Presidents
have testified as witnesses in judicial or legislative proceed-
ings. Pet. App. 22-23. This notion is implausible on its face;
~ there is no comparision between being a defendant in a civil

damages action and merely being a witness. Even so, Presi-
dents have been called as witnesses only in cases of exigent
need, and only under carefully controlled circumstances de-
signed to minimize intrusions on the President’s ablhty to
' carry out his duties. :

A sxttmg President has never been compelled to tcstlfy in
civil proceedmgs Presidents occas1onally have been called
upon to tegtify in criminal proceedings, in order to preserve
the public’s interest in criminal law enforcement (Fitzgerald,
457 U.S. at 754) and the defendant’s Constitutional right to
compulsoty process (U.S. CONST, amend. VI; United States v.
Burr, 25 B. Cas. 30, 33 (C.C.D. Va. 1807) (No. 14,692d)) --
factors that are, of course, not present here, But even in those
compelling cases, as Chief Justice Marshall recognized, courts
are not “required to proceed against the president as against an
ordinary individual.” United States v. Burr, 25 F, Cas. 187,
- 192(C.C.D. Va. 1807) (No. 14,694). Instead, courts have re-
quired a heightened showing of need for the President’s testi-
mony, and have permitted it to be obtained only in a manner
that does not disrupt his official funcnons such as by v1deo—
taped dcposmon

* See, e.g., United States v. McDougal, No, LR-CR-95-173 (E.D, Ark.
‘Mar. 20, 1996) (videotaped deposition &t the White House); United States
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In any event, there is an enormous difference between
being a third-party witness and being a defendant threatened
- with financially tuinous personal liability. This is true even

for a person with only the normal business and personal re-
sponsibilitics of everyday life -- which are, of course, incal-
culably less demanding than those of the President. A Presi-
dent as a practical matter could never wholly ignore a suit
“such as the present one, which seeks to impugn the Presi-
dent’s character and to obtain $700,000 in putative damages
from the President personally. “The need to defend damages
suits would have the serous effect of diverting the attention
~ of a President from his executive duties since defending a
lawsuit today -- even a lawsnit ultimately found to be frivo-
lous -- often requires significant expenditures of time and
money, as many former public officials have learned to their
sorrow.” Fitzgerald, 457 U.S. at 763 (Burger, C.J,, concur-
ring). o o ' -

Judge Learned Hand once commented that as a litigant, -
he would “dread a lawsuit beyond anything else short of sick-
ness and death.” ¢ In this regard the President is like any other
litigant, except that a President’s litigation, likc a President’s
illness, becomes the nation's problem.

I. The Court of Appeals Erred In Viewing The Relief
‘Sought By The President As Extraordinary.
-The court below appears to have viewed the President’s »
claim in this case as exceptional, both in the relief that it

v. Poindexter, 732 F. Supp. 142, 146-47 (D.D.C. 1990) (videotaped depo-
sition); United States v. North, 713 F, Supp. 1448, 1449 (D.D.C. 1989)
_(quashing subpocna because defendant failed to show that President's
testimony would support his defense), aff’d, 910 F.2d 843 (D.C. Cir.
1990), cert. denied, 500 U.S. 941 (1991); United States v. Fromme, 405 F.
Supp. 78, 583 (B.D. Cal. 1975) (vidsotaped deposition).

® Lectures on Legal Topics, Assn. of the Bar of the City of New York

105(1923 (gneicd N F;-\zgera\éﬂ’ 437 Uu.3.

ae 163 nlb (Bw%er) C.S.) cov\curr'-v\B)}.
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sought and in the burden that it imposed on respondent.” In
fact, far from seeking a *‘degree of protection from suit for his
private wrongs enjoyed by no other public official (much less -
ordinary citizens)" (Pet. App. 13), the relief that the President:
seeks -- the temporary deferral of litigation -- is far from un-
known in our system, and the burdens it imposes on plamuffs
are not at all extraordinary.

‘There are numerous instances where civil plmnuffs are
- required to accept the temporary postponement of litigation so
that important institutional or public interests can be pro- ,
tected, For example, the Soldiers’ and Sailors’ Civil Relief Ve
Act of 1940, 50 U.S.C. app. §8 501-25 (1988 & 3 pp;IiQQQ),

provides that civil claims by or against military pérsonnel are _7)

to be tolled and stayed while they are on active duty.! Such
relief is deemed mecessary to enable members of the armed
forces “to devote their entire energy to the defense needs of
the Nation.” 50 U.S.C. App § 510. Prcs1dent Clmton hare ’ '
thus seeks relief mo-diffe han-the : K Inb&f’t A

here. . (See lant

‘ The so-called automatic stay prov1s1on of the Bankruptcy ToN -
- Code similarly provides that litigation against a debtor is to be.

stayed as soon as a party files a bankruptcy petition. That stay

affects all litigation that “was or could have been com-

menced” prior to the filing of that petition, 11 U.S.C. § 362,

and ordinarily will remain in effect until the bankruptey pro-

ceeding is completed. Id” Thus, if respondent had sued a

" For example, the panel majority declared that Article XI “did not
creats a monan:hy" and that the President is “cloaked with none of the
attnbums of sovercign immunity.” Pet, App. 6.

* - Specifically, a lawsuit against an active-duty service member is to
be stayed unless it can be shown that the defendant's “ability , . . to con-
 duct his defense is not materially affected by reason of his nuhmry serv-

ice.” 50U.S.C §521.

* Indeed, a banknptcy judge's discretion has been held sufficient to

authorize a stay of third-party litigation in other courts that concelvably
could have an effect on the bankruptcy estate, even if the debtor is not a
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party who entered bankruptcy, respondent would automati-
cally find herself in the same position she will be in if the
President prevails before this Court -- except thar the bank-
ruptey stay is indefinite, while the stay in this case has a defi-
nite term, circumscribed by the constitutional limit on a Presi-
dent’s tenure of office. v

It is well-established that comts, in appropriate circum-
stances, may put off civil litigation until the conclusion of a,
related criminal prosecution against the same defendaat,”
That process may, of course, take several years, and affords

doct:rme established by Railroad
1s #. Pullman Co., 312 U.S. 496 (1941),
district courts must/Stay certain litigation and must require
plaintiffs -- who hdve a right to pursue their federal ¢claims in
federal court -- i ]

he doctrine of primary jurisdiction, where it applies,

compels plaintiffs to postpone the litigation of their civil

claims while they pursue administrative proceedings, even

though the administrative proceedings may not provide the

relief they seek. This process too can take several years, See, EY~ C,\f\
~ e.g., Ricci v.. Chicago Mercantile Exchafye, 409 U.S. 289,

306-07 (1973). And public officials who unsuccessfully raisc

" a qualified immunity defense in a trial court are entitled, in

party to the litigation and the automatic stay is not\triggered. See 11
U.S.C. § 105; 2 COLLIER ON BANKRUPTCY T 105.02 ed. 1994),
and cases cited therein. Tnva. '
© See, e.g., Koester v. American Republic Mmqsll F.3d 818,
823 (8th Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 E.2d
1084 (5th Cir, 1979); United States v. Mellon Bank, N.A., 545 F.2d 869

" (3d Cir, 1976).
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the usual case, to a stay of discovery while they pursue an in-
terlocutory appeal. Harlow v, Fitzgerald, 457 U.S, 800, 818
(1982). That will routincly delay litigation for a substantial ..
period, a . _

We do not suggest that all of these doctrines operate in
exactly the same way as the relief that the President seeks
here. But these examples thoroughly dispel any suggestion

‘that the Pregident, in asking that this litigation be deferred, is

somehow placing himself “above the law,” or that holding

this litigation in abeyance would impermissibly violate a

plaintiff’s entitlement to access to the courts. More specifi-
cally, these examples demonstrate that what the President is

seeking -- the temporary deferral of litigation - is relief that

our judicial system routinely provides when significant insti-

tutional or public interests are at stake, as they maniféstly are

here. ‘ :

1L The Panel Majority Erred In Asserting Jurisdiction

Over, And Reversing, The District Court’s Discre- .
tionary Decision To Stay The Trial Until After Presi-
dent Clinton Leaves Office. _ '

. 10 ;hﬂpOﬂdC‘nf CroS3 a? ch: d to l HiiEHBE th: dlii IIE
\C\b‘\" ?Age' ,S—Obuﬂsmommmﬂy, a decision by a district

court to stay proceedings is not a final decision for purposcs
of appeal. Moses H. Cone Memorial Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 10 n.11 (1983). Such orders may
be reviewed on an interlocutory basis only by writ of manda-
mus. See 28 U.S.C. § 651."" In asserting that jurisdiction ex-
isted for her cross-appeal, the respondent did not seek such a

" Some courts recognize that exceptions may exist in cases in which a

stay is “tantamount to a dismissal” because it “effectively ends the litiga-
tion.” See, e.9.. Boushel v. Tore Co., 985 F.2d 406, 408 (8th Cir, 1993);

Facu\-\-tj -—

Cheyney State Collegelv. Hufstedler, 703 F.2d 732, 735 (3d Cir. 1983).
Even assuming that this exception should be allowed, it is not applicable
here, where the district court’s otder clearly contemplated further pro-
ceedings in federal court. See Boushel, 985 F.2d at 408-09. '
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writ or contend that the stay was appealable under 28 U.S.C.
o .~ § 1291 as a final order, or as a “collateral” order under Cohen
Indus, V. BencficialSndusiriad Loan Corp., 337 U.S, 541, 546 (1949),
Instead, respondent asserted, and the panel majority found,:
that the Court of Appeals had “pendent appellate jurisdiction”
over respondent’s cross-appeal. Pet. App. 5 n.4. :

- In Swint v. Chambers County Comm'n, 115 S. C1. 1203
(1995), this Court ruled that the notion of “pendent appellate
jurisdiction,” if viable at all, is extremely narrow in scope (see
id. at 1212), and is not to be used “to parlay Cohen-type col-
lateral orders into multi-issue interlocutory appeal tickets.”
Id. at 1211. The panel majority sought to avoid Swint by de-
claring that respondent’s cross-appeal was “inextricably in-
tertwined” with the President’s appeal’®) Pet. App. 5 n.d.
This conclusion, however, is incorrect.

- The question of whether the President is entitled, as a
matter of law, to defer this litigation is analytically distinct
from the question of whether a district court may exercise its
discretion 10 stay all or part of the litigation.” The former
~ question raises an issue of law, to be decided based on the
. President’s constitutional role and the separation of powers
principles we have discussed; the latter is a discretionary de-
termination to be made on the basis of the particular facts of
the case. Moreover, the legal question of whether a President
is entitled to defer litigation is one on which the district
cowrt’s determination is entitled to no special deference; a
court’s exercise of discretion to stay proceedings is a determi-
nation that can be overturned only for abuse of that discretion.
The district court, in deciding to postpone trial in this
case, explicitly invoked its. discretionary powers over sched- -
uling (Pet. App. 71 (citing Fed. R. Civ, P. 40 and “the equity
_ powers of the Court”)), and based its decision not only on the
defendant’s status as President -- certainly a relevant and valid
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factor -- but also on & detailed discussion of the pamcular cir-
cumstances-of this case:

This i8 not a case in which-any necessity exists
to rush to trial. It is not a situation, for example, in
- which someone has been terribly injured in an acci-
dent . . . and desperately needs to recover ., , dam-
ages ..,. It is not a divorce action, or a child cus- -
-tody or child support case, in which immediate per-
sonal needs of other partics are at stake, Neither is
‘this a case that would likely be tried with few de-
mands on Presidential time, such as an in rem fore-
_closure by a lending institution. ' .

The situation here is that the Plaintiff filed this

.action two days before the three-year statute of

limitations expired. Obviously, Plaintiff Jones was

in no rush to get her case to court ... . . Conse-

quently, the possibility that Ms. Jones may obtain a

judgment and damages in this matter does not ap-

pear to be of urgent nature for her, and a delay in

trial of the case will not harm her right to recover or

cause her undue inconvenience.

Pet. App. 70. _

Review of the district court’s decision to postpone the .
trial -~ unlike review of its decision to reject the President’s
position that the entire case should be deferred -~ must address
these particular facts of this case. Thus the respondent’s
cross-appeal raised issues that, far from being “inextricably
intertwincd” with the President’s submission, can be resolved
separately from it. The panel majority’s expansion of the
~ court of appeals Junschcnon over this interlocutory appeal

was in error.
2. ‘er decision to reverse the district

court was also incorrect on the merits, As Justice Cardozo Am

explained for this Court in Landis v. North m&\go 299
1.8, 248 ( 1936) a tnal judge’s decxsmn to stay proteedings
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should not be lightly overturned: “[Tlhe power to stay pro-
ceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket .... How -
- . this can best be done calls for the exercise of judgment, which
must weigh competing interests and maintain an even bal-
ance.” Id. at 254-55. Indeed, the Court in Landis specifically
stated that ““[e]specially in cases of extraordinary public mo-
ment, the [plaintiff] may be required to submit to delay not
immoderate in extent and not oppressive in its consequences
if the public welfare or convenience will thereby be pro-
moted.” Id. at 256. s o
The panel majority justified its reversal of the district
- court with a single sentence in a footnote: “Such an order,
delaying the trial until Mr. Clinton is no longer President, is
the functional equivalent of a grant of temporary immunity to
which, as we hold today, Mr. Clinton is not constitutionally
entitled.” Pet. App. 13 n.9. It is unclear what the panel meant
by labelling the district court’s order the “functional equiva-
lent” of “temporary immunity”, inasmuch as the district court

[I11ICE oLl 9 - - v

- B vivyd 0]

But it is entirely clear that the panel majority, in its sweeping o
and conclusory ruling, did not begin to conduct the kind of and o\ rCumstantes
careful weighing of the particular facts{that might warrant a -

- conclusion that the trial court here abused its discretion.

IV, The Court Should Grant Review Now To Protect The
~ Interests Of The Presidency. . ' -

This is the only opportunity for the Court to review the
‘President’s claim and grant adequate relief. If review is de-
clined at this point, the case will proceed in the trial court, and
. the interests the President seeks to preserve by having the liti-
gation deferred -- interests “rooted in the constitutional. tradi-
tion of the separation of powers” -- will be irretrievably lost.
Fitzgerald, 457 U.S. at 743, 749. Should the President prevail
on the metits below, this Court will not even have the oppor-
tunity to provide guidance for future cases,

.he.\& Pt the \'.-\-;gqﬂ-‘ion could 30 ‘Formrcj .
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- Now, a court for the first time in history has held that a c)e.?emé
sitting President is required nvate' civil damages '
claims. This holding breachés historical understandings that
are as appropriate today as ever before.” The court in
Fitzgerald specifically anticipated the threat posed by suits of
this kind. Because of “the .sheer prominence of the Presi-
deat’s office,” the Court noted, the President “would be an
easily identifiable target for suits for civil damages.” 457
U.S. at 752-53. Chief Justice Burger added: “When litigation
processes are not tightly controlled ... they can be and are
{used as mechanisms of extortion. Ultimate vindication on the
merits does not repair the damage.” Id. at 763 (concurring
opinion). In these circumstances, the fact that there is “no
historical record of numerous suits against the President” -- as
therc was no comparable record before Fitzgerald (id, at 753
n.33) - provides no reassurarice at all that this case will be an
isolated one. : ' - '

There is no question that the issues raised by this case
will have profound consequences for both the Presidency and
the Judiciary. The last word on issues of this importance -
should not be a decision by a splintered panel of a court of
appeals -- a decigion that we believe is inconsistent with the
precedents of this Court and with the constitutional tradition
of separation of powers. The Court has recognized that a
“special solicitude [is] due to claims alleging a threatened

* Heretofore, there have been no private civil damages suits initiated
or actively liigated while the defendant was serving as President. While
there are recorded private civil suits against Theodore Roosevelt, Harry
Truman and John F. Kennedy, all were underway before the defendant -
assumed office. The first two wers dismissed by the time the defendant
became President; after each took office, the dismissal was confirmed on
appeal. See New York ex rel, Hurley v. Roogsevelt, 179 N.Y. 544 (1504); M D.
DeVault v. Truman, 194 $,W.2d 29 946). The Kennedy case was filed . : i
while he was a candidate, and was settled after President Kenncdy's inau- '
guration, without any discovery against the Chief Executive. See, Bailey
v, Kennedy, No. 757200, and Hills v. Kennedy, No. 757201 (Los Angeles
County Superior Court, both filed Oct. 27, 1960).
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breach of esscntlal Presidential prerogatives under the scpara-

tion of powers.” Jd. at 743. The Court should grant rev:cw
now, to protect those prerogaﬂves

- CONCLUSION

For the foregoing reasons, we respectfully request that

- the President’s petition for writ of certiorari be granted.
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exceptional c¢ases be defarred uncil he leaves office.
2. Whekher a digtrict court, as a proper exerc1s¢= of JudlClal

discretion, may stay guch litigation until the Pres:.dent

leaves office.
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LIST OF PARTIES TO THE PROCEEDING

The partles to the proceedlng in the Eighth Clrcult Court of
Appeals were petitioner president W:Llllam Jefferson Cllnton,
defendanL/appellan: pelow; and reepondent Paula Corbin Jones,
plalntlff/cross appellant below. Danny Ferguson, a deﬁendant in

the district court, did not participate in the proceedings in the

couft of appeals.
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No,

IN THE
THEE SUPREME COURT OF THS UNITED swamss

OCTOBER TERM, 1955

wILLIAM JEFFERSON CLINTON
. Petitioner,

vs 'I

' PAULA JONES, ,
‘Respondent .

" petition Fer wWrit Of.Certioraiz ) ‘
" To The United States Court Of Appesals ellesps

For The Eighth Cirecult

e

Petitioner Williﬁvaefferéon Clinton respectfully
requests that a writ of certiorari issue to review the judgment
of the United gtates Court of Appeals for the Eighth Circuit

entered in this case on January 9, 1996.

OPINIONS BELDW |
The opinion of the Courc of Appeals (Pet. app. _ ) is

reported at 72 F.3d 1354. The Court of Appeals' order denying
the petitidn for reheériﬂg (Pet. App. _ ) is to be published at

- The principal opinion of the district court (Pet.

App.' ) is reported at B&% F. Supp. 690. Other published opin-'
'iong of the district court (Pet. App. at __ - __y appear at
0103059.01-D.C. Server2a - 1 DraftMay:Ll 1996 - 8: 1.‘me
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The judgment of the United States Court of Appeals for

1

the Eighth.tircuit was entered on January 9, 1926, = B petltlon
for rnhearlng and—a—s&gge5ééearfor—reheaféﬂg—en;banéVwa3'filed on

'; and denied’ on March 28, 1996, This Court's juris-

dlctlon ig invoked pursuant to 28 u. 8. C. §'1254(l).

LEGADL PROVISIONS INVOLVED IN THIS CASE
U.s. CQNST.vart..II, § 1, c1. 1
.8, Consr. art. II, S8 2-4
u.s. Comsy. amend. XXV
42 U.S.C. § 1083
42 U.S.C. § 1985
50 U.$.C. app. § 510
50 U.s.c.'app.'§ 521
50 U.$.C. app- § 525

Fed. R. C;v P. 40
mM.ELFL;IMA

These prov151ons aﬁge&f—vefbattm-at pages App. 75-85 of the

pPetitioner’s Appendix.
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 STATEMENT &F-PEE-GAGES

the Unlted Statea. on May 6, 1994, respondent Paula Corbln Jones
filed thia civil damages action against the President in the
Uﬁiﬁed States District Court for the Bastern District of Arkan-
JSas; The compléint was premised'in subétantial part on conduct
‘alleged to have eccurred three yeara aarllex, befcra the Presi-
dent«took offige. - The complaint 1ncluded twc claims arlSlng
under vhe federal civil rxghts statutes and cwo arising under
commcn law, and sought 3175 000 in actual and punltlve damages
for each~ccunt.1 Jurisdiccion was asserted under 28 U.s.C.

§§ 1331, 1332 and 1343,

4

‘The President moved to stay the litigation or to dis-

migs it-without prejudice to its reinstatement when he left

. Tyne ‘(iLFUﬁ“““jx\

i The first two counts allege that Sp 1991, when che President
was Governor of Arkansas and respondent)a state ewmployee, he sub-
jecred respondent to sexval harassment and thereby deprived her
of her c¢ivil rights in violation of 42 U.S.<C. §§ 1983, 1985
(1988). A third claim alleges that the President thereby in-.
flicted emotional distress upon respondent. Finally, the com-
plainc alleges that in 1994, while he was President, petircioner
defamed respondent through statements attributed to the wWnite
House Press Secretary and his lawyer, denylng héy much- publlc12ed
allegatZQns against the Presidenc.

ULy ‘
Arkansas State Trooper Dannﬁ%{?rguson wag named as go-
defendant in two counta., Regpondent)alleges that Trooper
Ferguson approached her on the President’s behalf, thereby con-
spiring with the President to feprive the respcnden: of her civil
rights in wvioclation of 42 U.S.C. § 1285. Regpondent also alleges
that Mr. Ferguson defamed her in statements about a woman identi- -
fied only as rpaula, " which were attributed to an ancnymous
trooper in an article about President Clinton’s personal conduct
published in The American Spectator magazine. Neicher the publi-
‘cation nor the author was named as a defendant in the suit.
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. offlce agserting that such a course was requlred by the sln--_
naturp of the Pre51dent's article II ducies and by principles af
separatlon of powers The district court stayed trial until the

' presidentc’s term of office expired, buct neld that discovery could.
proceediimmediately was to all persons 1nclud1ngvthe fragident

‘himself." Pet. App. 71. |

The district court raasonéd that "the case most appli-

cable to this one 1is E;;gg_x;_ﬁ;tﬂggxald [457 U.§. 731 (19%82)1],

T:Pet App-—zﬁz)whlch held that a Presldent is absolutely 1mmune

from any civil lltlgatlan challengzng hig official acts as
| Pregident. seeeg¢¥ 'While the holdlng of 1tzgg;51@ did not
apply to this case because Pr851dent Cl;nton was sued for actions
taken before he hecame President, the court A i cthat W[t]he
language of the majority oplnlon in Eig;gg;a;g rig sweeping and
qulte flrm ln the Vlew that ro diqturb the Pr651dent w1tn defend-
ing civil 11tlgatlon that does not demand 1mmed1ate attention
. .‘. wogiﬁ'be to interfere with the conduct of the duties of the
office.? [?he dlstrlct court rurther found thac thesé'concerns
"are not legsened by the fact that (the conduct ‘alleged] preceded
hiz Presidency." S€§$=%§§2 €8- 69. Invoking Federal Ruls of
civil Procedure 40 and ‘the court s equltable pover to manage ics

: A Yadges (A
own docket, the stayed[tr;al “[t]o protect the Office of

Pre31dent . . . from unfettered civ;l lltlgatlﬂn,cfnd to give
ab

effect to the policy of separation of powers." \?ég;ﬁ?§§. 72.2

2 The stay of trial encompassed the claims against TrOOpEY
' o ‘ _ . _ {continued. . 2)
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The trial court, observing that the plaintiff ha-
suit three years after the alleged events, fﬁrthér concluded ﬁﬁaﬁ7
the plaintiff would not be significantly‘inCOﬁvenienced by delay
of trial. Pet. App- 70.. Howeve?, it found "ne reason why the
discovery aﬁd.deposition prodeés could not prpcéed,F aﬁdﬂaaid

rhat this would avoid thae possible loss of gvidence with the pas-

_gage of time. 'ﬁgg?ﬂgﬁp. 71. - :
7 ' ATV

' The president and respcndEnthbopn‘appealed.3‘ A divided

panel of the court of appeals_reverséd the district court’s order

~ staying trial, and affirmed its decision allowing discovery to

procead. The panel issuéd.three opinions.

| Judge Bowman found tha'reasohing in Fiﬁzgergld "inappo-
gite where only‘persbnal,‘private conduct by a president ig at
issue, " (Pet. app. 11), aﬁd determined that "the,ConstitutionA

Jdoes not confer upon an incumbent President any immunity Erom

civil actions that arise from hiS‘unoificial accs." Pet., App.
16. "The Court's struggle in Figgzgerald tO establigh presiden-

2¢(,..continued) : 3 , :
Farguson as well, because the court found that there was "too

much interdspendency ©f events and testimony to proceed piece-
meal,"™ and that nit would not be pessible to try the Trooper ads-
guately without testimony from the Pr:sident."_ Pet. App. 71.

3 Jurisdiction for'the Prasident’a appeal wag founded on 28'

"U.s.C. § 1291 and the collateral coxder doctrina, as articulated

[

in Mitchell v. Forstyh, 472 U.8. 511, 526 (1985) and NixXon v.

Fitzgegald, 457 U.8. 731, 743 (1983). Iu our wview, however, the
court of appeals lacked jurisdiction to entertain respondent

Jones’® cross-appeal. See infra,, pp. __-~__- Trooper Ferguson
did pot participate in the appeal, but the district court, at

President Clinton’s request, stayed the litigation as to both

defendants pending appellate review. Fet. App. 74.
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en . . - that beyond chiz outer =

Ammunity waltlng to be discovered,"

R : Quﬁ.z NJM@A
he wrote. Pet. App. ‘9. _ 2T concluded that it wguld be an

abuse of dlscretlon to =tay al

President, assert;ng that the

4 ac all, only because the Co
dantisl immunity thus cannot be
as an excrc1se of discre:lon
Judge Bowman also pu
tion of powers could be jecpar
control over the President’s t
Supervision of dischEry ané ©
'tion of'powers problems could

management sensxt:ve 'to the bu

1 proceedings against an incumbent

Presldent "is. entitled Lo imounity,

nstiturion ordalns itc. Preéi?

2 grantpd or denied by the COourts
Pet. App. 16.

t aside CONCETINS fhat fné separa-

dized by a trial court’'s exerqulng

ime and prlorltles, through the

yial. Ha stated that any separa-

pe avoided by "judicial case

rdens of the pre51dency and the

demands of the Pres;dent g schedule.” Pet. ApD. 13. Judge

LY .
Bowman =\ that

appellats jurlsdlcnlon“ to ent

that stay, Pet. App 5 n.4 (ci

the court cf appeals had "pendent
ertaln respondent's challenge to

ting Klncg,dm_ﬁm._@_t__ml

SQx;ngs _ Mo., 64 F.3d 383, 394 (Sth Cir. 1995)), ‘and then re-

versed the stay of . trial as an abuse of discretion. Pe;.’ﬂpp..13

‘n.9%.

Judge Beam concurred in the conclusions reached by

Judge Bowman. Pet. APP- - 17.
"raise matters pf substantlal

obligations of che office" of

0103052.01-D.C. Sexrveraa
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also. acknowledged that "judiCial br
functioning of the presidency should this suit be allowed tc go

forward" is & matter of "major cOncern. Pet App 21.. He ex-

pressed his belief, howaver, that this litigaCion could be

managed with a "minimum of impact on the President’s schedule.’
Pet Apo 23. This cowvld be accomplished he suggested, by the
President’ s choosing to forégg actending hig own trial or becom-
iﬁg jnvolved in discovery,-or by limiting the numbex of pre- crial
pncounterq between the President and resporident’s counsel, -Pet-
App 2?-24. Finally, Judge Beam stared that ne was concurring |
with the understanding that the prial judge would have gubstan-
tial latitude'to manage the litigation in a way that would
accommodate the interests of the Presidenecy. PeC. App. 24.

Judge Ross dissented concluding that the "language,

laogic and intent" of itzgeralg rdirects a conclugion here that,

unless exigent Circumstances can be shown, private acciens for

damages against a sitting PreSident of the United states, even

‘though based on urofficial acts, must be stayed until the comple—

‘ tion of the Presidenn g term Pet. App. 25. ‘Judgc Rosy noted

that "no other pranch of government :5 entrusted to a single
person, " and determined that “[t]he burdens and demands of civil

litigation can be axpected - f . ko divert [the Pregident’ &)

enerygy and attention from the rigorous demands of his pffice to

the task of protecting himsalf againsc pergonal 1iabiliny.- That

result . . - would impair the integricy of the role assigned to
thevPresident by Article I1 of the CQnstitution " Pec. 2pp. 26.
0103059.01-D.C. Server2a 7 DraftMay1ll, 1996 - 8:11pW
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Judge Ross also stated that private civil suits agadgst -
| itting Presidents would "create-opportunities for the judieiary —
to 1ncrude upon the Executive 8 authority, set the stage for
_potential constitutional confron:anions between courts and a
Pre51dent and permit the . civil justice system to be used for
partisan political purposes.”. Pat. App. <8. At the same time,
he reasoned, postponing 1it1gat1nn vwill rarely defeat 2
plaintiff’s ability o ultlmately cbtain meaningful relief.
Pet. App- 30- Accordingly, Judge Ross would allow litigation to
proceed against a sitting Pre51dent only if a plaintiff-could |
"demonstrate conVinclngly both rhae delay w111 geriously preju-'
dice the plainLiff’s interests and that . . (ic) Wlll not
.51gn1f1cantly impair the President's ability to attend to the
duties of his office. Pet APD - 31.
The court of appeals denied the President’s petition
for rehearing thh chree judges not participating and Judge
McMillian dissentlng. Judge MCMllllan said the majority 3z
hoiding'had “damean[ed] the Office of the President of the United
Statﬁs."-'Pet{ App. 32. “My colleagues . . . would put all the
problnms of our nation on pileot ¢ontrol and ﬁreat AS mOre nrgent
a private lawsuit that even the {respondentj delayed filing fox
at least thres years, ' he wrote (Pet ApPP- 33). and'woﬁld.“allow
judiéial interference with, and contrel of, the Presidenﬁ’s

;ime." Pet. 2dpp. 33,

REASONS FOR GRANTING THE PETITION
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- Thig case presents a questlon of extraordlnary AN cnal

doﬁon.o

'impmrtaﬁce, which was resolved erroneously by the court of ap-
peals.. For the firgt time in our history, & court has ordered a
gsitting Presrdent tc Submlt ae a defén&ant,,té1r1v1{MIEE§§éE:z;
dLrECted ar him pereonally We-believe that absent. axceptional
circumstanceas, an. incumbent Presrden: ghould never be placed in
thlS position. But urely a Pres1dent should not be placed in
this p051t10n for the first tlme in our hlstory on the basis of =&
decision by a fragmented panel of a courl of appeals, without
thia Court’s review. _

- The daElSLDﬂ_Uf the court below'is}—&ﬁ—t&&ttfﬂnxi
erroneous in gdaveral respects. It 1§ 1ncon31stent witn the
reagoning of ;;hga;g&_g;;:gg:elg and with established separetlon
of powers pr1nc1ples. Iﬁ*@&rfttuiﬁr; the panel majority s

: (cude probleans
suggesated §3¥§éi33 for the agparation of powers Godn-RIRITE. cseaea&;

5
by its &g ruling,-- “judicial cage management sensitive to

s‘umac+hmrihadxiuucﬂ
Ehe,demands of the Preeiéfnt's sehedule” (Pet App - 13)

p

at %ﬁﬁ-a trial aeurt a general powe:

to pass'judgment OmL how the President spends his time and ener-
gles. AW& e ' .r o -
Thﬂ panel majority alaé'grossly overstated the SUPPOS-
edly exrracrdlnary character of rhe relief that the Pre51dent

seekét’ The deferral of litigation for a specified, limited
Perlod ie Ear ‘£from unknown in our judieial gystem, and it is you-

;inely afforded in order to protect jnterests that are not
A0103059f01-n.c.server2a 9 DraftMayl1l, 1996 - 8:31pm

WJC LIBRARY PHOTOCOPY



05/12/96 10:02  B'312 702 0730 . UC Law School ' © 141014
MAY 11 '96 28:55 FR SASTRF o 2@2355:?6u TO 1614p48313127020 P. 1348

comparable invimportanCe to the incerests the Presidenc adf%yces
heve. | | J |
Thls is the approprlace time for the court to addressz

these issueq_ Iﬂ revxew 'ig declined, the Pres1dent would have to
dergo discovery and tr1a1 whmle in. offxce, ‘which would evxscerr-

ate the very interests he seeks to v1nd1cate. Moreover! if the

decision below iS aliowed to stand, federal and state courtsa

coulad be confronted with & multipllclty of private civil damage

complalnts against 1ncumbent Presxdents, whlch increasingly

would enmesh Presidentq in the judicial process, and the courts

in the pmlitical arena, TO the detrlment of hoth.

‘ - , s
X. The Decislon Below IS Inconaiﬁtent With Th Court’s
Decinions 4 Jeopardlzes)SopaX PAwWars
1. The President "OccuplEB a un;que position in cthe
constltutlonal schene-“ meon v, Fi;zgg ald ak" U-S- 731, 74°

(1982). Unlike the power of the other two pranchesg, the entire;
"executive Power" is vested in a @ingle individual, "a Presi-

dent, " Qho is indispensable to the execution of that power. U.8s.
‘ . neNy off ,
coNsT. art. II, § 1- The President is duty, and any

signlflcann demand on hig time necessarlly 1mposcs on nis capaci-
ty to carry ouLvhis consclcutional resp@naibilltles.

Accotdingly, n[¢lourts tradltlonally have recognized
the President’s constitutional IQSpensxbllities and status as
factors counseling judlcial deferencs an& ragerainc.” Ei;zgg:;

‘glg, 457 U.S. 753. Indeed, "[t]his tradition can be traced far

pack into our constitutional nigsrory." zéi at 753 n. 34- The
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WJC LIBRARY PHOTOCOPY



-~

05/12/96  10:04 8312 702 0730 UC Law School

MAY 11 'SE 2B8:58 FR.GASMEF. ) 2023935768 TO 161424891312?@2@ F. 16788

form of "judicial deference and restraint" tham nhe Presidel

: WY AN

seeks here -- merely pestponing the suit]aga&as@—%a&?knt;l he
sk

leaves Offlce - - 1slmu3ﬁ'ﬁo:e modest, for example, than rhe

absolute immunlty that Fitzgerald a:cdrded all Presidents for

"actions taken within,the acope of their presidential duties.
The panei majority Ccncluded that because the Fiﬁzgef-.

g;g holding was llmlted to 51v11 damages clalms challeng*ng
‘official acts, the President should receive no form of proteétlcn
from any othér civil sultg Thls conclusion iz flatly 1ncon-

’A515Lent with the reasonzng of _Hgggg;g_, The Court in Fltzger-
ald determined that the Prasxaent wasg entltled to absolute
1mmunlty not only because the threat of liability for off1c1a1

- acts might iphibit him in exercise of his autharltywriaég at 752

& n.32), but alsc becauge, in the C@urt’s'words, "the singular |
importance of the President’s duties” means that "diversion of
his enargles by'conéérn wich privﬁte lawsuits would raise unique
risks to the effecnive functioning ot govErnmant-"}Id 'at 791.

The panel majcrlty ignored thls second ba31s for the

holding of Flcgggrald. The flrSt basls of Fltzaerald -- that. the
threat of ;iqbility mighc thill officizl Presidential decmslon-.
making .- is, of.coufse, not present hers.? Bur in this case the
President does not seek immunity:frbmlliability;.he saeks protec-

tion only Irom the second danger to the Presidency emphasized by

4 The President reserved the right below to agsert at the appro-

_priate time, along with certain common law immunities, the defense
of absolute lmmunity Lo Che defamatlon claim that arose during his

Pre51dency.
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Fitzoerald -- the burde;linevitably attendant upon Seing a
defendant in a i;wsﬁit{ The court of appéals simply dié&ag&f;@”M_m'
this "unique risi’}} to the effective functioning“af’government.
. -~ 2. As the Ei;;garald Court demomstzated, the prinei-

ple that a sitting President may not be aubjected to privarte
c1v;1 lawsuits has deep roots in our craditions. Jse 457 U.S,
751 n.31. Justice Sfory stated that "[tlhe presideﬁtvcannat

. .vba'liabla‘to arrest,;imprisonment, or détention,.while'he

ié in thé discharge of the duties of his office; and for this

‘purpose hig person. must_be deemed, in ClVll casgeg at ;gﬁgg. Lo

possess an ggg;g;alu;ny;glahgiaxx 3 J. Story, Commentaries on
the ccnstltutlan of the United States § 1563, pp. 41B-19 (18t Ed. 

1833}(gpoce§ in Fitzgerald, 457 U.S8. at. 7&9)(empha51s added),
Senator Ellsworth and then Vice President'John Adams, both

delegates o the Constituticnal Convention, alsa agreed that "the

’ Presidént, persoﬂally; was not the zubjesct to any procass whatev-

er. . . . For [cnat] would . . . put it in the power of a COmmon

justice tO‘EXEICiSE any authority over him and stop the whole

 machine of Governmenr." Journal of Williaum Maclay 167 (E. Maclay

ed. 1890) (quoted in Eitsgerald, 457 U.8. at 751 n.31).

President Jeff&rson was even more emphatlc'

The leading pr;n¢1ple of our Comstitution is the 1ndepmm-
dence of the Legislature, executive and judiciary of each
other . . . . But would the executive be 1ndependent of the-
judiciary, Lf he were subject to the gommands of the latcer,

& to imprisonment for discbedience; if the several courts
could bandy him from pillar to post, keep him constantly 7
trudging frem north to south & east to west, and wlthdra

hlm entlrely from hms constitutional ducies?
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S\DENT;
s 4Q

10 The Works of Thomas Jefferson 404 n. (P. Ford. ed,AleS)'
tE&&%—ﬁ‘—%ﬂrﬁﬂ-Eﬂffﬁn As the  Court said in _;Eéﬂﬁxald "nothing'““
in [the Framers’] debates suggests an expectanlon that the o
Pr851uent would be subjacted to the dlstraction of suits by
.dlsapp01nted prlvate cinizens.“ 457 u. S 751 n.31.

3. The panel majorlcy minimized the separatzon of
powars concerns that so troubled the Framera. It ruled ‘that
thesae problems can never he addrnssed by pcstponlng litigation | Ny

)

’ .agalnst rhe Dresident; "Prasidencial ifmunity - . . cannot be m»*q wﬂ'v
granced or denied by the courts as an exercise of discretion.“ S wﬂ
pet. App. 16. Instead, the panel majority’s solution was "judiQ’
cial case management gsangitive to the burdens of the prasidency
and the demands of the Pregident’s gchedule.” Pet. App. 13.

Rather than solve the separanion of powers problems ra;sed by
‘allewing a suit to go forward against a Slttlng President, tﬁﬁé

L appfrazy RNV
%&Eﬁ. E%ﬁf‘ of ggr.].gm- onliy \ﬁEI;iEE].TéT;Eé them.

%pac;é&ea&%§7 the panel ma:orlty anvmsxoned that,

throughout the cewrse of licigation against him, a President
could "pursue motions for reschedullng, addltlonal tlme, or
¢ontinuances“ if he could show that the proceedlngs ninterfer [ed]
@ith speéific, partiGU1arized clearly articulated preSideﬁtial
dutie=z." Pet. App. 16. If the president dlsagreed with a
deci=ion of ﬁha :rial court, he could npetition [the court of
appeals] for a writ of mandamus oOF prohibition." pet. App- __ -

In other words, under the panel’s approach, a trial court could

0103059.01-D.C, Server2a 13 DraftMay 11, 1956 - 8:11pm
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. s L .'h ] N ‘ R
'qka>£;3;:;ﬁhk\$ ::gzggaqusz +x€uu, e 1y wa
. hebweran Beany a dafeundlauk i a G | doumagss

e wseS AU M WD malely heint owntnett, Evunso, Prehiwrh (o

sj&t, before considerinig a request by the President for adjust-
ment in the litigatlon gehedule, that theé Pregzdent provmde a.
“spec1f1c parclcularized“ explanatlon of why he belleved his
officlal dutles prevented hin fram devoring his attention to the
litigation at that time. The court would then be in the pasltlon
of reneatedly evaluatlng the Preszdent 8 cﬁé&e&a&'prlorltles.
Thig approach is an obvmous affront to the complex and
delicate relacionship betwesn the Judiciary and the Presidency.
Neither branch should be in a poszt;on where it must approech :hé
other for approval to carry out. its day-to- day responsszlztles-
Tven if ér%ilal couré%dlscharged this miscsion with the grearest .

judiciousness, it ig difficult to think of anything more incon-

sistcent with the sepa.ration"- of powers t.han.t.o put{:;urt;/in.the /
position of contlnually passing judgment on whether the President
ig spending nis time in a way (—% fln{acceptable |

‘ The panel majority Wmﬂ‘l‘m
t:he demands rhmwww
Qn,LheﬂP as;deae#swtrme<zm&1mnngmiﬁr-imr1ike£§%§ the defense nf

a lawsult to the few mstances when Presidents have rescified in
Ret. Bpps — o ,
judicial proceedings. %HW&W only in caees :

"of exigent need, and only under carefully conrrolled eircum-

stances.

A sitting president has never been compelled to testi-
£y at a c:_v;Ll t;r;;.a.l. ﬂ-Pras;dqr:q!ha%%occa:aionall?ibeen Called

upon to testify in criminal proceedlngs, din order to preserve the

public’s interest in criminal law enforcement (Fltzgerald, 457

010305%.01-D.C. Server2a 14 Draft May1ll, 1996 - g:11pm
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_ 754) d the defendant 8 Conetltutlonal right to : .
euiaeasa—eafhés—behaﬂg—(U Q. CONST. amend - VI: Unlfed States V.
- Burr, 25 F. cas. 30, 33 (C. c.D. Va. 1807) (No; 14,6924)) -

factors that are, of COWFde, not present here. ‘mut even in thqse
compelllng cases, as Chief Jus:ice Marshall recognized, courts

‘ars not "required to praceed aqalnst the president as egainst an
ordinary individual;“ United States V.. ' 25 F;vCas. 187, 192
(c.C. D. va. 1807) (No. 14,694) . Tnstead, theFL ave chulrEd a
helghtened showing of need for the President’g restimony, and HM1
have permitted it to be obtalned only in a manner that does not

dlsrupt his offlclal func:ione, guch as by videotaped deposi-

(inomytmd, )

yrmous difiéreﬁce :

tlon.5

between being a thira-party withessf/end being & defendant
threatened Wlth financially ruincus perecnal 1iapbility. This ig
even for 3 person thh only the normal bueiﬁese and personal
reqponsibilitles of everyday life -~ which are, of course,
vlncalculably less demand;ng than those of the Presidene, A
.Pre51dent as a pracnical matter could neveriﬁholly ignore a suit Z;
' ~

guch ag the prasent one which seeks to 1mpugn'the‘Preeident's

5 - gee, e.qg., United gtates v. McDougal, ¥o. LR-CR-95-173 (E.D-
- Brk. Mar. 20, 1996) (videotaped deposition) United stares V.
Pglngexger, 732 F. Supp. 132, 146-47 (D.D.C. 1920) (videataped
depositioen) United States V- Neorch, 713 F. Supp- 1448, 1449
(D.D.C. 188%9) (quashing subpoena because defendant falled to show
restimony would support his defense), aff’d, 910 F.2d 843 (D.C

Cir. 1590), gert. denied, 500 U. §. 941 (19311 : Unxced states V.
Fromms 405 F. Supp- 578, 583 (E.D. Cal. 197%5) (videotaped
depOgltion) ‘ ‘
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character and to obcaln §750,000- ngﬁgﬁggiizz;jiﬁéiigyVfrom.t'eqs

president persénally. "The: need to defend damagas sults would™

have the gserious effect of diverting the attention of a Pre51denc
from his executzve dutles aince defendlng a 1awsu1t toda - BVeD
a 1awsuit ultlmately found to be frlvolous -- often requires
significant expend;tures of time and money, és'many former public
:officials have learned CO their gorrow." ‘Fltgggrald, 457‘U.S. at
763 (Burger, C.J- concurring) . ' _ | | '
Judge Learned Hand once. commanted that as allitigant,-
‘he would "dread @ lawsuit beyond anythlng olse chort of sickness
énd death;"s' In thig regard the Presxdent is ;EE%?%§B¥ERE—%haHP
any other lltlgant, except that a PrESldent s litigatien, like a

president’s illness, bacomes the nation’s problem.

\

11. The Courtkt of Appeals Erred In,Viéwing The Relief Séught BY
The Pregideni RS Pxtraordinary.

The court below appears.to have viewed the Présidénp‘s
claim in'thls ‘case as exceptional, borh in. the relief that it | N
sought and in the burden tnat it imposed on respondent. In |
fact, far from seeklng a “dagree of protectien from suit for his
yprivate'wfonés.enjoyEd by no other public official (much less

ordinary citizens),” Pet. App. 13, the relief that the Pregident

6 fecturas on Legal Topids, Assn. of the Bar of the City of New

York 105 (1926) . '

7 Foy example, the panel majority declared that. Article II vdid

not create & monarchy! and that the President is n~]1paked with none

of the atcribuces of sovergign jmmunity." Pet. App. __.-
0103059.01-D.C.Server2a 16 D:aftmay11,1995-3=1lpm
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_seeks -- the temporary deferral of litigation T far f'

unknown in our system, and the burdens 1t imposes o0 pla1nt1

are not at all extraordlnary

There are numercus {natances where civil plalntiff= are
required to accept the temporary postponement of lltlgatlon g0
that important lnstltutzonal or public interests can be pronect-'
ed.“For example, the spldiers’ and saalors Civil R&llet Act of

1940, Sd U.S.C. app- 88 501-25-(1988 & supp. 1996), provides that
civ1l sult: by oxr agalnst military personnel are tO'be tolled and

tayed while they are on active duty.c Such relicf is deemed

‘mecessary to enable members of the armed forces "ta devotre their.

entire energy o the needs of the Narien." 50 U.s.C. App. & 510.

' president clincen, here thus seeks relief no different than that

which would be available to membexs of the armed forces under his
command. .

The 80+ called automatlc stay prDVISlon of the Bankrupc—
cy Code similarly prov1des that lltlgatlon agains: a debtor is to
be stayed as scon as a party files a bankyuptcy petitien. That
stay affects all litlgatlon that ‘was or could have been com-

W (Aﬂy\lﬂ ) Who
menced” prior totflllng, and ordlnarllgrﬁigl remain in effect
E lE: ‘ ‘

until the bankruptcy proceeding 1s complered. 11 U.S.C. § 262.°

8 Spec;fically, a lawsuit against an active-duty servicc member
is. to be stayed unless it can ke shown that the defondant’s
nability to conduet his defense ig not materially affected by

. reason of military serv1ce 0 U.S.C. § 521.
8 Indeed, a bankruptcy judge’s discretion has been heold suf_i-
cient to authorize,stay of ehird- party litigation in other cou res
: o ‘ ‘ (continued...)
 g103059.01-D.C. Server 2a 17 Draftlay i1, 1936 - 8:11pFm
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- Thus, if respandenc had sued a parﬁy wha entersad bankfupt
respondent would automatically find herself in the same p031t;on"'
she will be in if the President prevaals before this Court --
axcepe that the bankruptcy stay is 1ndef:.n1te, while the stay inr

this case has a definite term, circumscrzbed by the conscitu-
-..,;‘ncywahqhedmmndwun -

v ..."-A 0“ - - . - ", M - - ’ -.L 3 ‘v
craticn, —ae-—whan civil 1itiganion is—pué—ﬁééiiﬁdsffnite%ﬁrﬁntil A
the conclusion of a related criminal prase(::utmn against the same

Qur, e prostivon b Dl wad o |
defendant.10 : = e e

4 i ' - t & abstention doc-

.

trine established by  Bowedwesddisrrict
wth - N » ' Reatbor ,

courts ook aray i ' :
apw&ﬂ-%“ﬁ resuire r; ~ t\r% | | | \izporh
% laincir who ha¥ a right to pursue
i, P ﬁ? : 4 P it h*q Pfﬂu&uﬂ

» Y ¥ 1Y
federal claims in federal courc »’-L-"-'E ;.n.a.t.ead-sega-ba;ed to .ssfk-—t.

zoriet in \rma{ ~ N puiiman
, T ef e g S,

abe.tentmn precipitata delays of six or eight years,EL eral
lltlgathn& See,.e-g,, or Motcr Sexrvices »In v. 0'Connor,

9 (...continued) |

that could concelvahly have an effect ort the bankruptey estate,
even if the debter is not a party to the litigation and che
automatic stay 1s not triggered. See 11 U.5.C. § 105; 2 Collier an
Bankruptey § 105.02 (MB 15th ed. 1594), ang cases cited therein.

10 ges, e.g., Kosster v. American Republic Investments, 11 F.3d .
818, 823 (8th Cir. 1%93); Wahling v. Columbia Broadcasting Sva,,
608 F.2d 1084 (5th Cir. 197%9); Unlted States v. Mellon Bank, N.A.,
545 F.2d4 889% (34 Cir. 1976). ‘

11 T A - R fahals aEaL) sy Y P ST

aTTToad Lo s ton Ri=-tedeg v, P 11man Co.., :19 U.8. 4986 (1941)

. Vo
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/502, 603-04 (1951) (nine-year delay). Many Presidents

, RS
Ao mot serve as many as eight years in office, and-even’then only

plaintiffs who sue at or pefore the outset. of nne Pre51dent 3

e —

rerm w111 face & delay of that length.

, SLH&&&E%T! the doctrine of prlmary jurlsdlctlon, where
bm,p.l

it applles,\fﬁiéﬁgﬁplalntiffs to postpone the lltlgatlon of thelr

LAt

civil clalms while they EHStftutg adm1n15trazlve-procee 1ngs.

chat can eﬁéeeursg'take several years. [CiTE.] ﬁﬁT?iiﬂxﬁum
government employees who unsucceSSEully ralse a qualified mmound -
vy defense in a trial courn ar= entltled, ijn the usual case, co.a
stay o’ discovery while thay pursue an interlocutory appeal.
Harlow V. Firzgerald, 457 U.S. 800, B18 (1982). Tnat will
routinely delay lltxgatlon for a subgtantlal périad;

We do not suggest that all of these doctrines operate
in.exactly the Samg wWay a5 the relief that the Pre51dent geaks
hers. BRut these examples thoroughly dispel any suggestion that
the President, in askirg cpat this litigacion ke daforrad, is
gomehow placing himgelf “above the law,' ‘o: that,noldzng this
litigatlon in abeyance wculd 1mpermi$sibly viglate a piéinuif!’s
constitutional entitlement Lo Access to the courts. 'Mo;e:specif-
ically, thesp examples demonstrate that what the president is
seeking ~- the temparary defarral of llt;gatlon.-- ig somethlng

_that esur judicial system routlnely doss when significant institu-

0103059.01-D-C.server23 19 DrafﬁMayll,lsss-s:iipm
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tional or public interests are at_stake: as chey manifestl,oaré
here. '
III. The Fanel Kajority grred In Asgerting Jurisdiction Over, And'."

Reverging, The pDigtriet Court’s Declaion To Stay The Trial
“Yatil Aftexr Pie ident Clinton Leaves Office. _ .

1.  Respondent cross-appealed ko challenge the dis-
crict court’'s order Lo stay tria;; Ordinarily.—sheug a deci-
aion by a discrict court to stay proceedings is not a final

décisibn for purposes of appealQ' Moges M. Cone Memorial Eosp,

v. Mercury Comstr. COYp.. 460 U.S. 1, 10 n.1l (1933}89_1%_653%—

—=735 (34 CIE. Ls&?ﬁk

sﬁch orders'may pe reviewsd an an interlocutory basis only b

writ of ha;damus. 28 U,5.C. & 65l.12"1n agserting that, jurisdic—
tion existed for her cross-appeal, the raspondent did not contéﬁd,:
that the order was appealable under 289 UQS.C. § 1281 as a final |

srder, or as a "collateral® order under Cohen v. Beneficial

Tndustrial Loan Corp., 337 U.S. 541, 546 (1949). Instead,
recpondent asserted, and the'panel majority found, that the Court
of Appeals had "pendent appellate jurisdiction" over respondent’s

cross-appeal. "pet. App. 5 n.4.

12 Some courts recognize that exceprions may exist in cases in
which a stay is "tantamount to a digmissal" bacause it reffectively

ends the litigation." S ., Boushel v. Torxo Co,, 985 F.2d4
&, 408 (8th Cir. 1393); Che 703 F.2d at 73B. Even

-4
assuming that this exception should ba allowed, it is not
applicable here, wheze the distriet eourt’'s order clearly contem-
. plated further proceadings . in faderal court. See Boughel, 985 F.2d
at 408-03. . o ' : : :

0103059.01-D.C. Server2a 20 Draft May 11, 1096 - 8:11pm
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. In swing v,‘ghggggrg Countz Comm'n,.lls s; Cc. 1265_
(1995),~h¢w‘v€f7 this Court ruled ‘that the notion of “peﬁdentlu
appellate jurlsdlction," lf v1ab1e at all, ié extremely narrow in
scope (s=e id. at 1212), and, is not ta be used "to parlay Cohen-
Eype collateral orders into mulri-issue interlocutory appeal

tickets." Id. at 1211. Tﬁg¥¥%¥grlty gought to aveid tho—okonwe.
A Sw g; by declarlng that respondent s cross appeal

~ wWas “1nextricably intertwined“ with the President’s appeal. Per.

App S5 n. g.13

Thls is incorrect. The ques:ion eﬁrahether the Presi-
dent is entitled as a matter of law., to defer thﬁiiltlgatlon is .
“analytically dlstlnct from the quest;on oéyahether a districc
court may’ exerc1se its d;scretlon to stay all or part of the
litigation. The forﬁii question ralses an igsue of law, to be

§£00Thpn of pawirs
decided cn the basis of fuﬂ&&mfntaﬁ-pr;nclples qush sa-thessg We

have discussed; the latter is a discretionary determinaticn to bhe

made on tha basis of the particular facts of the case. The 1ega1
questlon egj;hether a President is entltled to defer lltlgaclon

ig one on which the district court 5 determination is entitled to

ﬁo gpecial deference; uthé&ér; court’s'exercise of discrethn ta
gtay nfOCbedings is a determiﬁation that can be overturned only
for abuse of that dlscrntlmn- -
The district court, in deciding to pestpone the trial

in this case, explicicly_invoked ita discretlonary ‘powars Over

13 ’Seé IUpra, . __ ‘
0103059,01-D.C. Server2a 21 DraftMay 11, 1996 - 8:11pm
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scheduling (Pet; App- 71 (citing Fea. R. Civ. P. 40 and g
equiﬁy écwers'of ﬁhe Court")), and based itz decision not dﬁin”' B
the defendant's\status at President -~ certainiy a relevant and
"valid fagtor -- put also on a detailed;dié;ussibn af.the particu-
" lar circumstances of this case:

This is not a case in which any necessity exists
to rugh to trial. It is not a situation, for example,
in which somecne has been terribly injuréd in an acei-
dent . . . and desperately needs to recover . . - ' '
damages ... ., .- It is not a divorce action, or a child
fustody or child support case. in which immediate
personal needs of other parties are &t gtake. Neither
is this a case that would likely be tried with few
demands on Presidentlal time, such as an in rem fore-
closure by a lending inartitution. .

The situation here is that the Plaintiif giled
this action two days peforeé the thres-year atatute of
limitatiens expired. Obvicusly, plaintiff Jones was in
Ao rush to get her case to court . » - . Consequently,
the possibility that Ms. Jonas may obtain a judgment
and damages in this matter does not appear to be of
urgent nature for her, and =2 delay in trial of the case
will not harm her right to recover OI Cause her undue
inconvenience. o

Pét_.npp.'70- _
| . Review of the district court's decision to postpone theA
Ctrial -- unlike réview'df its decision to reject the Pregidant’s
pbsition'thét the entire case should be deferred -- muet address
‘thess particular facts of this case.’ Thus :hd’}esponaent's
. . .
eross-appeal raised issﬁes that, Far Erom being tinextricably

intertwined" with the President's submission, can be resolved

geparately from it.

of appeals’ jurisdiction over this interlocutory appeal waﬁ}xn

erToT .
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\ Tk -\"Ld. ,pw QourF vk Gp‘p;cl} hﬂ.";@-‘?&ﬂ-&'@ﬁ.ﬂ\ .\'Ej .

5. M—&m*‘—f‘&-‘-‘?. degision to reverse the
| oddeims YA @ AT o ‘ : . .
trlct court : '~ As Justice Cardozo ex-

plained for this Court Landis v, North American 289 U.5. 248
(1938), a urial judge s decigion to stay proceedlngs should not
| be lightly overturneéqf "The power to sLay proceed:ngs is ineci-
dental to the power 1nherent in gvery court to control the
dispoqitlon of the causes oa its docket . . . . THow this can
best be done calls for the excrcise of judg'menl: which must welgh

compntlng 1nterests and malntain an even balance." IQ. at 234-

iIndend, the court 1n Qndig spec;flcally stated that

"[e]specially in cases of extraordlnary public moment,, the oK 2
plaintih: may be required. to submit to delay not immoderate in
extent and nor oppressive in ltS consequences if the public -

welfare or convenjence will thereby be promcted.“ 4, at 256.

The panel majority JuSCifled 1ts ‘reversal af the dls-
trict court with a gingle sentence in a footnoce "Such an order,
.delaying_the erial until Mr. Clinton is no longer Pres;dent, is
the functional equivalent of a grant of temporary lmmunlty to
“which, as we hold today, Mr. Clinton is not congtitutionally
entitled. "' Pet. App. 12 n.9. It is unclear what che paﬁel msantc
by labelling the ‘distzict courc s order the "functional equiva-
lent" of "temporary immunity", inasmuch as the district court
denied the President a signiflcant part of the relief he sought: -
'But it is entirely clear that the pa.nel majority, in its sweeping

and conclusory ruling, d4id not pegin to conduct the kind of

' 0103059.01-D.C. Server2a a3 DraftMay1l, 1996 - 8:11 pm

'WJC LIBRARY PHOTOCOPY



05/12/96 -10:09 o312 702 0730 UC Law School

MAY 11 !'96 21:'81 FR SFISN&F : 2p23s35vee TO 16142-4891.;1d.u=:\3 <

conclugion that the trial court here abused its dlscretlon.

Iv. The Cayrt Should Grant Revisu Now To Preoteck’ The Interesta
0f The Presidency.

This is the only Opportunlty for the Ceurt to review

the Prasident’s claim and grant adequate rellef. 1f this Courf

¢ dtelived

éeﬁ&es revrew/at this point, the cass w111 proceed‘in the trial

'court and the 1nterescs the- President feeks To preserve by
_having the litigation deferred -- interests "rooted in the
constitutional tradr:ron of the separaticn of powers" -- w111 be
‘irrecrievably lost. gltzgarald 457 U.§. at 743, 749. Should
the Presldent prevazl on the merits below, this Court Wlll not
even have the opportunity to provxde guldance Eor future cages.
Now,_ moreover, a court for the first rime has held that
a sitting President is requlred to 11t1gace private civil damages
claims, just at a time when our society 1is confrontlng a 1itlga—
tion -xploqion, where people from ‘a1l walks of 11fe are subjected:
taQ hara551ng or extort;onate :Lawsuits.l4 The court in Flgzsgrald

specifically anticipared the threat posed by suits of this kind.

prive

14  Heretofore, there hiza been no private civil suits initiated

or azctively licigated whife the defendant was serving as Presidenc.
While there are recorded/civil suits against Theodore Roosevelt,
Harry Truman and John F. Kennedy, 211 were underway before the
defendant assumed office. Two were effeccively complete by the
time the defendant became Fresident and the third was getrled
before dlscovery proceeded against the defeéndant. Sge New York ex
rel. Hurley v. Rooseveltg, 179 N.¥. 544 (1904); DeVau v. T n,
184 S.W.24 29 (1946); Complaint, Bailey v. Rennedy, No. 757200, and
Hillg v. Kennedy, No., 757201 (LOS Angales County Superior Court,
both filed Oet. 27, 186&0. '

0103059.01-D.C. Serverla 24 DrafcMayll,iQQG-B:lipm

WJC LIBRARY PHOTOCOPY



. 05/12/96 10:10  B'312 702 0730 " UC Law School ' -
MAY 11 96 21:B1 FR SASMEF 2A23935760 TO 1614P48S13127u2 . sy

Berause of *the sheer prominence of the Pre51dent s office

Court ncted, the Presldent "would ke an eaqlly identxflable ‘

target for. suits. for c1v11 damages." 457 U. S. ac 752- 53. Chief
Justice Burger added: "When litigation pProcessas are not tlghtly
controlled . .'. they can be and are psed a8 mechanisms of extor-

tion. Ulctimate vindiqatioﬁ on the merits does not repair the
damage." Id. at 763 (concurring cpinion). ‘ |
In'thése circumstances, the'fac: that there is "no

'historical-fecord of mumercus suits againsﬁ the President" -- és
there was novéomparable record before Fitzgexrald {(id. at 753
n.33) -~ provides no reassuraﬁce at'all that this case will be an
igsolated oné. The Court has recognized that a "special solici-
tude [is] due eo claims alleging a threatened breach,df_essential
‘Presidentlal prerogatlves under the separation of powers." Eiﬁz:b
2 £ . ac 743. - The Court should grant review in this

) , | |
cage to protect those prerogatives.

CdNLLuAim~
Tk{?bkﬁqp\{kéﬁguxnb ol CLshWn”k Sbbuﬂﬂ_hﬂ§ﬁm¢ﬁ$

'((MWLQ\.LL)‘ML@M .
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, i
QUESTIONS PRESENTED

1. Whether the litigation of a privatc civil damages action . o,
against an incumbent President must in all but the most -ﬂu. Prest deat
-;H' _ f_,_.___sxceptibnal cases be deferred until he/iéaves office. '
2. Whether a district court, as a proper exercisc of judicial
' discretion, may stay such litigation until the President
leaves office. : ' '
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X\—H&m PARTIES TO THE PROCEEDING
Peddoner, President William Jefferson Clinton, was a defen-
dant in the district court and appellant in the court of appeals.
Respondent Paula Corbin Jones was the plaintiff in the district

court and Cross-appelligm in the court of appeals.. Danny Fer-
guson was a defendant in the district court. - ' »
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No.

N — T
: ; Izg THR
- Bupreme Court OFf The Hnitedr Btates
. October Term, 1995
WILLIAM JEFFERSON CLINTON,

Petitionef, |
Vs.
PAULA CORBIN JONES,
n ) Respondent.

1 Petition For A Writ Of Certiorari
To The United States Court Of Appeals
For The Eighth Circuit v

Jeerimon e At oe ceeroerer (
. entioner Willlam Jefferson Chnton respecitiully e~
queests that a writ of certiorari issue to review the judgment of
the United States Court of Appeals for the Eighth Circuit en-

tered in this case on January 9, 1996. ,

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1) is re-
ported at 72 F.3d 1354. The court of appeals’ order denying
the petition for rehearing (Pet. App. 32) is reported at 81 F.3d
78. The principal opinion of the district court (Pet. App. 54)
is reported at 869 F. Supp. 690. Other published opinions of
the district court (Pet. App. at 40 and 74) appear at 858 -
F. Supp. 902 and 879 F. Supp. 86.

{ JURISDICTION

The judgment of the United States Court of Appeals for
the Eighth Circuit was entered on January 9, 1996. A petition
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2.

- for rchcanng was filed on January 23, 1996, and dcmcd on
March 28, 1996. This Court’s jurisdiction is invoked pursu- L

antto 28 US.C. § 1254(1)@,‘6 1994) -

- LEGAL PROVISIONS INVOLVED ][N THIS CASE
‘US.CoNnsT. art. I, § 1, ¢l 1
U.S. ConsT. art. II, §§ 24

" U.S. CONST. amend. XXV

" 42U.8.C, § 1983
42 U.8.C. § 1985
50 U.S.C. app. § 510

. 50US.C.app. §521

50'U.S.C. app. § 525 |
Fed. R. Civ. P. 40

These provisions are set forth at pages App 79-85 of the
Petitioner’s Appendnt
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3
STATEMENT OF THE CASE

_ Petitioner William Jefferson Clinton is President of the
United States. On May 6, 1994, respondent Paula Corbin
Jones filed this civil damages action against the President in . -
the United States District Court for the Eastern District of Ar-
kansas. The complaint was premised in substantial part on
‘conduct alleged to have occurred three years earlier, before
the President took office. The complaint included two claims
- arising under the federal civil rights statutes and two arising
under common law, and sought $175,000 in actual and puni- -
tive damages for each of the four counts.' Jurisdiction was .
asserted under 28 U.S.C. §§ 1331, 1332 and 1343,,(1994). T

The President moved to stay the litigation or to dismiss it
-without prejudice to its reinstatement when be left office, as-
serting that such a course was required by the singular nature

* of the President®s Article IT duties and by principles of scpa-
ration of powers. The district court stayed trial until the

President’s service in office expired, but held that discovery

' The first two counts allege that in 1991, when the President was ‘
Governor of Arkansas and respondent a state employee, he subjected re-
spondent to sexual harassment and thereby dcirivcd her of her civil rights |C,G]L}

in violation of 42 U.S.C. §§ 1983, 1985 ( ). A third claim alleges that
the President thereby inilicted emotional distbess upon respondent. Fi-
nally, the complaint alleges that in 1994, while he was President, peti-
tioner defamed tespondent through statements attributed to the White
House Press Secretary and his lawyer, denying her much-publicized alle-
gations against the President. - : i

Arkansas - State Trooper Danny Ferguson was named as co-
defendant in two counts. Respondent alleges that Trooper Ferguson ap-
proached her on the President’s behalf, thereby conspiring with the Presi-
dent to deprive the respondont of her civil rights in violation of 42 U.S.C.
§ 1985. Respondent also alleges that Mr. Ferguson defamed her in state-
ments about a woman identified only as “Paula,” which were attributed to
an anonymous trooper in an article about President Clinton’s personal
conduct published in The American Spectator magazine. Neither the pub-

. lication nor the author was named as a defendant in the suit,

Proot®2 . 05/14/96 9:39 AM
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- 4 |
could proceed imimediately “as to all pcrsoﬁs including the
President himself.” Pet. App. 71.

The district court reasoned that “the case most applicable
“to this one is Nixon v. Fitzgerald, [457 U.S. 731.(1982)1,”
(Pet. App. 67) which held that a President is absolutely im-
mune from any civil litigation challenging his official acts as
President. While the holding of Fitzgerald did not apply to ,
this case because President Clinton was sued primarily for !
actions taken before he became President, the court stated that :
“It]he language of the majority opinion” in Fitzgerald s
~Sweeping and quitc fim in the view that to disturb the Presi-
dent with defending civil litigation that docs not demand im-
mediate attention ... . would be to interfere with the conduct of ).
e duties of the office® JPei. App. 68-60. The district court
further found that these concems “are not lessened by the fact
that [the conduct alleged] preceded his Presidency.” Id. In-
voking Federal Rule of Civil Procedure 40 and the court’s eq-
nitable power to manage its own docket, the district judge
stayed the trial “[t]o protect the Office of President . .. from
unfettered civil litigation, and to give effect to the policy of
separation of powers.” Pet. App. 727
" The trial court, observing that the plaintiff had filed suit
three years after the allcged events, further concluded that the
* plaintiff would not be significantly inconvenienced by delay
of trial. Pet. App. 70. However, it found “no reason why the
discovery and deposition process could not proceed,” and said
that this would avoid the possible loss of evidence with the
passage of time. Pet. App. 71. '

»

1 The stay of trial cncompassed (ho claims against Trooper Ferguson
as well, because the court found that there was 100 much interdepen-
dency of events and testimony 0 proceed piecemeal,” and that “it would
not be possible to try the Trooper adequately without testimony from the
President” Pct. App. 71.

Proofi2 | 05/14/96 - 9:39AM
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The President and r'cspondent.bOth appealed.” A divided
panel of the court of appeals reversed the district court’s order
staying trial, and affirmed its decision allowing discovery to .
proceed. ‘The panel issued three opinions. - :
Judge Bowman found the reasoning in Fitzgerald
“inapposite Where only personal, private conduct by a Presi-
dent is at issue,” (Pet. App. 11), and determined that “the
Constitution does not confer upon an incumbent President any
immunity from civil actions that arise from his unofficial
acts.” Pet. App. 16. Wﬁl wzgerald 10
establish presidential immunity for acts within the outer pe-
rimeter of official responsibility belies the notion . . . that be-
yond this outer perimeter there is still more immunity waiting

He. also LOrBTE
Hhat Bt ] he

to be discovered he wrote) Pet. App. 9. o 5
Tudge Bowman further concluded that it would be an 5+M't
abuse of discretion to stay all proceedings against an incum-

bent President, asserting that the President “is cntitled to im- “i»-é—”—ﬂ

~ munity, if at all, only because the Constitution ordains it.

Presidential immunity thus cannot be granted or denied by the
courts as an exercise of discretion.” Pet. App. 16. Ruling that
the court of appeals had “pendent appellate jurisdiction”™ to
entertain respondent’s challenge to the stay of trial issued by
the district court, (Pet. App. 5 n.4) (citing Kincade v. City of
Blue Springs, Mo., 64 F.3d 389, 394 (8th Cir. 1995), cert. de- -
nied, 1996 WL 26287 (Apr. 29, 1996)), Judge Bowman ac-
cordingly reversed that stay as an abuse of discretion. Pet.
App.13n9. ' ’

" Turisdiction for the President’s appeal was founded on 28 US.C.
§ 1291 and the collateral order doctrine, as articulated in Mirchell v. For-
svth, 472 U.S. 511, 526 (1985) and Nixon v. Fitzgerald, 457 US. 731,743

(1982). In our vicw, however, the court of appeals lacked jurisdiction to

entertain respondent Jones® cross-appeal. See infra p | o~ \‘8.
trict court stayed the litigation as to both defendants pending appellate

review. Pet. App. 74. ' ‘ ' :

Proof#2 S 05/14/96 . 9:39 AM
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In reaching these conclusions, Judge Bowman put aside .

concerns that the separation of powers could be jeopardized
by a trial court’s exercising control over the President’s time

. .2823935768 TO 1614P4894561647 . P.14/23

and priorities, through the supervision of discovery and trial. . .

He stated that any separation of powers problems could be
avoided by “judicial case management sensitive 10 the bur-

dens of the presidency and the demands of the President’s _

schedule.” Pet. App. 13.

Judge Beam “concur(red] in the conclusions reached by
- _ Judge Bowman.” Pct. App. 17. He stated that the issucs pre-
sented “raise matters of substantial concern given the consti-
tutional obligations of the office” of the Presidency. Pet. App-
“17. He also acknowledged that “judicial branch interference
with the functioning of the presidency should this suit be al-
lowed to go forward” is a matter of “major concern.” Pet.
App. 21. He expressed his belief, however, that this litigation
could be managed with a “minimum of impact on the Presi-
dent’s schedule.” Pet. App. 23. This could be accomplished,
he suggested, by the President’s choosing to forgo attending
" his own trial or becoming involved in discovery, or by limit-
ing the number of pre-trial encounters between the President

and respondent’s counsel. Pet. App. 23-24. Judge Beam .

stated that he was concurring “[wlith [the] understanding™ that
the trial judge would have substantial latitude lo manage the
litigation in a way that would accommodate the interests of

the Presidency. Pet. App- 25.

Judge Ross dissented, statinithét the “language, logic |

and intent” of Firzgerald ‘Jdirects a conclusion here that, un-

less exigent circumstances can be shown, private actions for |.

damages against a sitting President of the United States, even

though based on unofficial acts, must be stayed until the com-
pletion of the President’s term{™ Pet. App. 25. Judge Ross

observed that 9(n|o other branch of government 1s entrusted to

a single person,” and determined thaj tlhe burdens and de-
hands of civil Litigation can be expected . _. to divert [the
President’s] encrgy and attention from the rigorous demands

|
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‘ * of his office to the task of protecting himself against personal W :

liability. That result . . . would impair the integrity of the role

assigned to the President by Article M of the Constitution
Pt App. 26! ‘ . ‘

~ Judge Rogs also stated that private civil suits against sit- :
ting Presidents “Jereate opportunities for. the Judiciary to in-
trude upon the Executive’s authority, set the stage for poten- |, -t~
tial constitutional confrontations between courts and a Presi- %m
dent, and permit the civil justice system to be used _for parti- '
san political purposesf” Pet. App. 28. At the same time, he '
reasoned, postponing litigation “will rarely defeat a plainGiff's ‘[Zo neluded gt
ability to ultimately obtgin meaningful relief.” Pet. App. 30. [ . v 5 hou \C\ .
5—Accordinglyy) Judge Ross twould_allow litigation Igi¥procee L\_;+'&°‘ on ‘
~ against a sitting President only if a plaim.iff I _
“demonstrate convincingly both that delay will seriously L@Gr\
prejudice the plaintiff’s interests and that . . . [it] will not sig- 3
nificantly impair the President’s ability to attend to the duties
of his office.” Pet. App. 31. :

The court of appeals denied the President’s request for a
rehearing en banc, with three judges not participating and
Judge McMillian dissenting. Judge McMillian said the ma-
jority’s holding had “demean(ed] the Office of ‘the President
of the United States.” Pet. App. 32. He wrote that the panel
majority “would put all the problems of our nation on pilot
control and treat as more urgent a private- lawsuit that even the
[respondent] delayed - filing for at least three years,” and
would “allow judicial interference with, and control of, the
President’s time.” Pet. App. 33.

n.,lolgck;

| | | Force. O
REASONS FOR GRANTING THE PETITION P, oreal

This case presents a question of extraordinary national
importance, which was resolved crroncously by the court of
appeals. For the first time in our history, a court has ordered a
sitting President to submit, as a defendant, to a civil damages

" action directed at him personally. We believe that absent ex- -

Proofif2 : 05/14/96 9:39 AM
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ceptional circumstances, an incymbent President shonld never
be placed in this position. But surely a President should not
be placed in this position for the first time in our history on
the basis of a decision by a fragmented panel of a court of ap-
peals, without this Court’s review. -
The decision of the court below is erroneous in several
respects. It is inconsistent with the reasoning of Nixon v.
 Fitzgerald and with established separation of powers princi- :
ples. The panel majority’s suggested cure Jor the separation .
of powers problems (RNpwi TIHIE CTeaey — “judicial case delete
man_agemént sensitive to ... the demands of the President’s ‘ -
~ schedule™ (Pet._App. 13) -- is worse than the disease; it gives
a trial court a general power to sct prioritics for the Presi-
. dent’s time and energies. The panel majority also grossly
overstated the supposedly extraordinary character of the relief
that the President seeks. The deferral of litigation for a speci-
fied, limited period is far from vnknown in our judicial sys-
tem, and it is routinely afforded in order to protect interests
that are not comparable in importance to the interests the
President advances here.
Now is the appropriate time for the Court to address
these issues. If review is declined, the President would have
to undergo discovery and trial while in ‘office, which would
eviscerate the very interesis he seeks (o vindicate. Moreover,
if the decision below is allowed to stand, federal and statc L _ o
courts f:ould bc coElfrontcd with nlxore pnvafe civil -damage . {L&l— L cowmplaints
complaints against incumbent Presidentggywhich [increasingly -
would enmesh Presidents in the judicial process, and the
courts in the political arena, to the detriment of both.

A A The Decision Below Is Inconsistent With This Court’s
Decisions And Jeopardizes The Separation Of Powers.

1. The President “occupies a unique position in the
constitutional scheme.” Nixon v. Fitzgerald, 457 u.s. 731,
749 (1982). Unlike the power of the other two branches, the

 Proof#2 ; 05/14/96 . 9:39AM
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9 .
entire “executive Power” is vested in a single individual, “a
President.”” who is indispensable to the execution of that
authority. -U.S. CONST. art. If, § 1. The President is never off
duty, and any significant demand on his.time necessarily im-
_poses on his capacity to carry out his constitutional responsi-
bilities. » . -
Accordingly, “[clourts traditionally have recognized the
President’s constitutional responsibilities and status as factors
~ counseling judicial deference and restraint.” Fitzgerald, 457
" U.S. 753. Indeed, “[tihis tradition can be traced far back into
our constitutional history.” Id. at 753 n.34. The form of
“judicial deference and restraint” that the President secks here , _ :
- merely postponing the suit against him until he leaves of- / ‘i e
fice - is modest. It is far more moedastyffor example, than the ! ! )
absolute immunity that Fitzgerald accorded all Presidents for
actions taken within the scope of their presidential duties. -

The panel majority concluded that because the Firzgerald
holding was limited to civil damages claims challenging offi-
cial acts, the President should reccive no form of protection
from any other civil suits. This conclusion is flatly inconsis-
tent with the reasoning of Fitzgerald. The Court in Fitzgerald
dotermined that the President was entitled to absolute immu-
‘pity mot only because the threat of liability for official acts
might inhibit him in the excrcise of his authority (id. at 752 &
n.32), but also because, in the Court’s words, “the singular

" importance of the President’s duties™ means that “‘diversion of
his energies by concern with private lawsuits would raise
unique risks to the effective functioning of government.” Id.
at751. | | »

The panel majority ignored this second basis for the
holding of Fitzgerald. The first basis of Fitzgerald -- that the
threat of liability might chill official Presidential -decision
making -- is, of course, largely not present hercABui—iﬂ-Ehi-S-

J

drd 2 Cevdingly

2
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- S—cane the President does not segle-immunity from liability.* He

‘ Rt tionyedy—fress{the second danger to the Presi- :
dency emphasized by Fitzgerald — the burdens inevitably at- - — C lea,r
tendant upon being a defendant in a lawsnit, (The court of ap- esists here
peals simply disregarded this “umque nsk ‘to the effective - -
functioning of government.” ' |

_ 2.  Asthe Fi itzgerald Court demonstrated, the prmmple:

that a sitting President may not be subjected to private civil -
lawsuits has deep roots in our traditions. See 457 U.S. at 751
n.31. Justice Story stated tha'?qt]he president cannot ... be | Make ths
liable to arrcst, imprisonment, or dctention, while he is in the - into a.
discharge of the duties of his office; and for this purpose Ais AT |
person must be deemed in civil cases at least, to possess an “bleck iu ote

al i JOSEPH STORY, COMMENTARIES ON o
THE CONSTITUTION OFTHE UNITED STATES § 1563, pp. 418-19
(1st ed, 1833) (emphasis addcd)@fﬁ'oted in Firzgerald, 457
U.S. at 749 Senator Ellsworth and then-Vice President John
Adams, both delegates to the Constitutional Convention, also
e President, personally, was not . . . subject to
' Ma tﬁ this

any process whatever. . . . For [that] would . . . put it in the

power of a common justice to excrcisc any authority over him inho a ble K
and stop the whole machine of Government®T JOURNAL OF 4“0 _}g'

WiiiaM MACLAY 167 (E. Maclay ed., .1890) ﬁzuoted in 1Halies

- Fitzgerald, 457 U S. at 751 n.3 ()™
President Jefferson was even more emphatic:

" The leading principle of our Constitution is the in-
dependence of the Legislature, executive and judici-
ary of each other.... But would the executive be
independent of the judiciary, if he were subject to
the commands of the latter, & to imprisonment for
disobedience; if the several courts could bandy him
from pillar to post, keep him constantly trudging

* The President rescrved the right below to assert at the appropriate
time, along with ccrtain common law immunities, the defense of absolute
immunity to the defamation claim that arose during his Presidency..

Proof#z 0511496 9:39 AM

WJC LIBRARY PHOTOCOPY



. MAY 14 *96 15:22 FR SASMRF 2023935768 TO 161494894561647. P.19/29

11

from north to south & east to wbst, and withdraw
him entirely from his constitutional duties?

10 THE WORKS OF THOMAS JEFFERSON 404 n. (Paul L, Ford

 ed., 1905)quoted in Fitzgerald, 457 U.S. at 751 n.31, As the
Tourt said in Fizgerald, “nothing in [the Framers'] debates
stuggests an expectation that the President would be subjected

to the distraction of suits by disappointed private citizens.”
457U.8.751 n.31. R |
3.  The panel majority minimized the separation of
powers concerns that so troubled the Framers. Tt ruled that
these problems can never beaddressed by postponing litiga-
tion against the President until the end of his term. Pet. App.
16. Instead, the panel majority’s solution was “judicial case
management sensitive to the burdens of the presidency and
the demands of the President’s schedule™ Pet. App. 13.
Fh<r than SoIv the separation of powers problems raised by
allowing a suit to go forward against a sitting President, the
panel's approach only exacerbates them. N "

The panel majority cnvisioned that, throughout the
course of litigation against him, a President could “pursue
motions for rescheduling, additional time, or continuances” if
he could show that the proceedings “interfer(ed] with specific,
particularized, clearly articulated presidential duties.” Pet.
App. 16. If the President disagreed with a decision of the trial
court, he could “petition {the court of appeals) for a writ of
mandamus or prohibition.” Pet. App. 16. In other words, un-
der the panel’s approach, a trial court could insist, before con-
sidering a request by the President for adjustment in the liti-
gation schedule, that the President provide a “specific, par-
ticularized” explanation of why he believed his official duties
prevented him from devoting his attention to the litigation at
that time. The court would then be in the position of repeat-
edly evaluating the President’s official priorities -- precisely
what Jefferson so feared. '
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This approach is an obvious affront to the complex and
delicate relationship between the Judiciary and the Presi-
dency. Neither branch should be in a position where it must
approach the other for-approval to carry out its day-to-day re-
sponsibilities. Even if a trial court discharged this' mission
‘with the greatest judiciousness, it is difficult to think of any-
thing more inconsistent with the separation of powers than to
put a court in the position of continually passing judgment on /
whether the President is spending l? time in a way the court
finds acceptable. v '
4. The pancl majority similarly attempted to downplay
the demands that defending private civil litigation would im-
pose on the President’s time and energies. Pet. App. 13-135.
The concurring opinion in particular likened the defense of a
personal damages suit to the few instances when Presidents
have testified as witnesses in judicial or legislative proceed-
ings. Pet. App. 22-23. This notion is implausible on its face;
there is no comparison between being a defendant in a civil
damages action and merely being a witness. Even so, Presi-
dents have been called as witnesses only in cases of exigent
veed, and only under carcfully controlied circuamstances de-
signed to minimizo intrusions on the President’s ability to-
© carry out his duties. L
A sitting President has never been compelled to testify in
civil proceedings. Presidents occasionally have been called
- upon to testify in criminal proceedings, in order to preserve
the public’s interest in criminal law enforcement (Fitzgerald,
457 U.S. at 754) and the defendant’s Constitutional right to
cornpulsory process (U.S. CONST. amend. VI; United States v.
Burr, 25 F. Cas, 30, 33 (C.C.D. Va. 1807) (No. 14,692d)) —
factors that are, of course, not present here. But even in those
compelling cases, as Chief Justice Marshall recognized, courts
are not “required to proceed against the president as against an
‘ordinary individual.” United States v. Burr, 25 F. Cas. 187,
192 (C.C.D. Va. 1807) (No. 14,694). Instead, courts have re-
quired a heightened showing of need for the President’s. testi-
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, and have perrmtted it to be obtained only in a manner
his official functtom such as by video-

taped df:posmon

In any event, there is an enormous d1fferenc0 between
‘being a third-party witness and being a defendant threatened
with financially ruinous personal liability. This is true even
for a person with only the normal business and personal re-
sponsibilities of everyday life — which are, of course, incal-
cuolably less demanding than those of the President. A Presi-
dent as a practical matter could never wholly ignore a suit
such as the present one, which seeks to impugn the Presi-
dent’s character and to obtain $700,000 in putative damages
from the President personally. “The need to defend damages
suits would have the serious effect of diverting the attention
of a President from his executive duties since defending a
lawsuit today -- even a lawsuit ultimately found to be frivo-
lous -~ often requires significant expenditures of time and
money, as many former public officials have leamned to their
sorrow.” Fitzgerald, 457 U.S. at 763 (Burger C.J., concur-
nng).

Judge Learned Hand once commented that as a litigant,
he would “dread a lawsuit beyond anything else short of sick-
ness and death.” © In this regard the President is like any other
litigant, except that a President’s litigation, like a President’s
illness, becornes the nation’s problem:

* See, e.g., United States v. McDougal, No. LR-CR-95-173 (E.D. Ark.
Mar. 20, 1996) (videotaped deposition at the White House); United States
_ v. Poindexter, 732 F. Supp. 142, 146-47 (D.D.C. 1990) (videotaped depo-

sitton); United States v. North, 713 F. Supp. 1448, 1449 (D.D.C, 1989)

(quashing subpocna bccause defendant failed to show that President’s .

testimony would support his defense), af"d, 910 F.2d 843 (D.C. Cir.
1990), cert. denied, 500 U.S. 941 (1991); United States v. Fromme, 405 F,

Supp. 578, 583 (E.D. Cal. 1975) (videotaped deposition). _
* Lectures on Legal Topics, Assn. of the Bar of the City of New York
105 (19262@3?01% in Fitzgerald, 457 U.S. at 763 n.6 (Burger, C.J., con-

curring)
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\F/ The Court of Appeals Erred In Viewing The Relief
Sought By The President As Extraordinary.

: The court below appears to have viewed the President’s
claim in this case as exceptional, both in the relief that it
sought and in the burden that it imposed on respondent.” In
fact, far from seeking a “degree of protection from suit for his
private wrongs enjoyed by no other public official (much less
ordinary citizens)” (Pet. App. 13), the relief that the President
seeks — the temporary deferral of hUgation - is far from un-
known in our system, and the burdens i posc;{n plaintiffs

" are not nt-% extraordinary. o Croowl a(

There arc numerous instanccs where civil plaintiffs are
required to accept the temporary postponement of litigation so
that important institutional or public -interests can be pro-
tected. For example, the Soldiers’ and Sailors’ Civil Relief
Act of 1940, 50 US.C. app. §§ 501-25 (1988 & Supp. V
1993), provides that civil claims by or against military per-
sonnel arc to be tolled and stayed while they are on active
duty.” Such relief is deemed necessary to enable members of
the armed forces “to devote their entire energy to the defense @
needs of the Nation.” 50 U.S.C. “;(pp § 510, President Clin- (19 3?.57) .
ton here thus sceks relicf similar to that to which bhe may be
entitled as Commander-In-Chief of the Armed Forces, and '
at which is rontinely available to service members under his
‘command. ' :
_ The so-called automatic stay provision of the Bankruptcy
Code similarly provides that litigation against a debtor is'to be
stayed as soon as a party filés a bankruptcy petition. That stay

_ ' For cxample, the panel majority declared that Article TT “did not
create a monarchy™ and that the President is “cloaked with none of the
‘atiributes of sovereign immunity.” Pet. App. 6. .

" Specifically, a lawsuit against an active-duty service member is to '
be stayed unless it can be shown that the defendant’s “ability . . . to con-
duct his dcfense is not materially affected by rcason of his military serv-

e sousc §521 (1a%R). ———

o

Proofi2 | 05/14/96 C %39AM

WJC' LIBRARY PHOTOCOPY




2@23935’?6@ T0 1614@489456164’? F‘ 23/29

C MAY 14 96 15524 FR SASMRF

_ 15
affects all litigation that “was or could have been com-
menced” prior to the filing of that petition, 11 U.S.C. § 362¢™ qu (D
and ordinarily will remain in effect until the bankruptcy pro-
ceeding is completed. Id® Thus, if respondent bad sued a
party who entered bankruptcy, respondent would automati-
cally find herself in the same position she will be in if the
President prevails before this Court — except that the bank-
ruptcy stay is indefinite, while the stay in this case has a defi-
nitc term, circumscribed by the consututlonal limit on a Presi-
dcnt's tenure of office. #

It is wellgestablished that courts, in appropnate circum-
- stances, may put off civil litigation until the conclusion of a
related criminal prosccution against thc same defendant.”
That process may, of course, take several years, and affords
the cwﬂ plamtxff no relief. The doctrine of primary jurisdic-
tion, where it applies, compels plaintiffs to postpone the liti-
" gation of their civil claims while they pursue administrative
proceedings, even though the administrative proceedings may
not provide the relief they seek. This process too can take
several years. See, e.g., Ricci v. Chicago Mercantile Exch.,
409 U.S. 289, 306-07 (1973). . And public officials who un-
- successfully raise a qualified immunity defense in a trial court
are -entitled, in the usual case, to a stay of discovery while
they pursue an interlocutory appeal. Harlow v. Fitzgerald, :
457 U.S. 800, 818 (1982). elay htiganon \/
for a substantial period.

well eghablished

Sk Appeals can

Indeed, a bankruptcy judge’s discrcu’on has been held sufficient 10

authorize a stay of third-party litigation in other courts that conceivably

could have an effcet on the bankruptcy estate, even if the debtor is not a

to the litigation and the automatic stay is not triggered. See 11

(1aqyy U.S.C. § 10 2 COLLEER ON BANKRUPTCY 1 105.02 (Lawrence P. King
ed., 15th ed. 1994), and cases cited therein.

0. Sse. e.p.. Koester v. Amevican Republic Invs., 11 Fad 818, 823 (8th

Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (Sth
Cir. 1979); United States v, Mellon Bank, NA., 545 F.2d 869 (3d Cir.

1576).
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~ 'We do not suggest that all of these doctrines operate in

exactly the same way as the relief that the President seeks

" here. But these examples thoroughly dispel any suggestion

that the President, in asking that this litigation be deferred, is

somehow placing himself “above the law,” or that holding

this litigation in abeyance would impermissibly violate a

* plaintff's entitlement to access to the courts. More specifi-

cally, thesc cxamples demonstrate that what the President is

seeking — the temporary deferral of litigation -~ is relief that

our judicial system routinely provides when significant insti-

tutional or public interests are at stake, a8 they manifestiy are
‘here. ' ' ‘

I3 o - .

YH. The Panel Majority Erred In Asserting Jurisdiction
Over, And Reversing, The District Court’s Discre-
tionary Decision To Stay The Trial Until After Presi-
dent Clinton Leaves Office.

1. Respondent cross-appealed to challenge the district
court's order to stay trial. Ordinarily, 2 decision by a district
court to stay proceedings is not a final decision for purposes
of appeal. Moses H. Cone Memorial Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 10 n.11 (1983). ' Such orders may -
be reviewed on an interlocutory basis only by writ of manda-

C104Y) —mus. See 28 U.8.C. § 65 L' In asserting that jurisdiction ex-
: . isted for her cross-appeal, the respondent did not seek such a
writ or contend that the stay was appealable under 28 US.C.

1291 as a final order, or as a “collateral” order undet Cohen

"v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949).

Instead, respondent asserted, and the panel majority found,

" Some courts recognize that exceptions may exist in cases in which a

stay is “tantamount to 2 dismissal” because it “effectively ends thc litiga-

- tion." See, e.g., Boushel v. Toro Co., 985 E.2d 406, 408 (8th Cir. 1993)

Cheyney State College Faculty v. Hufstedler, 703 F.2d 732, 735 (3d Cir.

1983). Even assuming that this exception should be allowced, it is not ap-

plicablc here, where the district court’s order clearly contcmplated further
proceedings in federal court. See Boushel, 985 F.2d at 408-09-
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that the Court of Appeals had “pendent appellate jurisdiction”
_over respondent’s cross-appeal. Pet. App. S5n4. '
In Swint v. Chambers County Comm’n, 115.S. Ct. 1203
(1995), this Court ruled that the notion of “pendent appellate
. jurisdiction.” if viable at all, is extremely narrow in scope (see
" id at 1212), and is not to be used “to parlay Cohen-type col-
lateral orders into multi-issue interlocutory appeal tickets.”
Id. at 1211. The panel majority sought to avoid Swint by de-
claring that respondent’s cross-appeal was “inextricably in- .
tertwined” with the President’s appeal. Pet. App. 5 n.4. This /
cqnclusion&@i_sqifformct. . .
The question of whether the President is entitled, as a
marter of law, to defer this litigation is analytically distinct
fromn the question of whether a district court may exercise its
 discretion to stay all or part of the litigation. ~The former
question raises an issue of law, to be decided based on the
Prcsident’s constitutional role and the separation of powers
 principles we have discussed; the latter is a discretionary de-
termination to be made on the basis of the particular facts of
the case. Morcover, the legal question of whether a President
is entitled to defer litigation is one on which the district
court’s determination is entitled to no special deference; a
court's exercise, of discretion to stay proceedings is a determi-
nation that can be overturncd only for abusc of that discretion.
The district court, in deciding to postpone trial in this
case, explicitly invoked its discretionary powers over sched-
uling (Pet. App. 71 (citing Fed. R. Civ. P. 40 and “the equity
powers of the Court™)), and based its decision not only on the
defendant’s status as President -- certainly a relevant and valid
factor - but also on a detailed discussion of the particular cir-
cumstances of this case: h
This is pot a case in which any necessity exists
to rush to trial. It is not a situation, for example, in
~ which someone has been terribly injured in an acci-
dent ... and desperately needs to recover . . . dam-
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ages .... Itis pot a divorce action, or a child cus-
tody or child support ¢case, in which immediate per-
sonal needs of other parties are at stake. Neither is
this a case that would likely be tried with few de-
‘mands on Presidential time, such as an in rem fOIB—'
closire by a lending institution. '

The situation bere is that the Plaintiff filed this
-action two days before the three-year statute of
limitations expired. Obviously, Plaintiff Jones was - .
in no rush to get her case to court . . . . Conse-
quently, the possibility that Ms. Jones may obtain a
judgment and damages in this matter does not ap-
- pear to be of urgent nature for her, and a delay in
trial of the case will not harm her right to recover or.
cause her undue inconvenience.

Pet. App.70. 0(.( 18 (?'/')Wafj

Review of the district court’s [decision to postpone the _ E
trial — unlike review of its decision to reject the President’s as o nalter
position that the entire case should be deferred [~ must address . Jow .
these particular facts of this case. Thus the respondent’s ' : _
-cross-appeal raised issues that, far from being “inextricably

" intertwined” with the President’s submission, can be resolved
separately from it. The panel majority’s expansion of the
court of appeals’ Junschcuon over this interlocutory appeal
was in error.

2. The decmcm to reverse the district court was also :
incorrect on the merits. As Justice Cardozo explained for this
Court in Landis v, North Am. Co., 299 U.S. 248 (1936), a trial
judge’s decision_to stay proccedings should not be lightly

_oﬂxfgr_n_ﬁr Jbe power to stay proceedings is incidental to : .
the power inherent in every court to control the dlsposmon of M/aké, -CLuO

the causes on its docket . How this can best be done calls
o|ect,

for the exercise of Judgmcnt which must weigh competing
deed, the Court in Landzs specifically stated that “[e]specially fLLéJ:CQ,

{ interests and maintain an even balance§ € Id. at 254-55. In-
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i cases of extraordinary public moment, the [plaintiff] may
be required to submit to delay not immoderate in extent and
not oppressive in its consequences if the public welfare or
convenience will thereby be promoted.” Id. at 256.

' The panel majority justified its reversal of the district
court with a -single sentence in a footnote: “Such an order,
delaying the trial until Mr. Clinton is no longer President, is
the functional equivalent of a grant of temporary immunity to
which, as we hold today, Mr. Clinton is not constitutionally
entitled.” Pet. App. 13 0.9. It is unclear what the panel meant
by labchng the district court’s order the “functional equiva-
lent” of “temporary immunity”, inasmuch as the district court
held that the litigation could go forward through all steps
“short of trial. But it is enurely clear that the panel majority. in
its sweeping and conclusory ruling, did not begin to conduct
the kind of careful weighing of the particular facts and cir-
cumstances that might warrant a conclusion that the trial court
here abused its discretion.

D, - , :
\W/- The Court Should Grant Review Now To Protect The
Interests Of The Presidency. :

This is the only opportunity for the Court to review the
President’s claim and grant adequate relief. If review is de-
clined at this point, the case will proceed in the trial court, and
the interests the President seeks to preserve by having the liti-
gation deferred -- interests “rooted in the constitutional tradi-
tion of the separation of powers” — will be irretrievably lost.
Fitzgerald, 457 U.S. at 743, 749. Should the President prevail
" _on the merits below, this Court will not even have the oppor-
tunity to provide guidance for future cases. _ g

Now, a court for the first time in hjstory has held that a
sitting President is required to defendyprivate civil damages
<laimsy L’I‘hjs.holding breaches historical understandings that

O.C‘HU‘V\O
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are as appropriate today as ever before.” The court in Firz-
gerald specifically anticipated the threat posed by suits of this
kind. Because of “the sheer prominence of the President’s
office,” the Court noted, the President “would be an easily
identifiable target for suits for civil damages.” 457 U.S. at
752-53. Chief Justice Burger added: “When litigation proc-
esses are not tightly controlled . . . they can be and are used as .
" mechanisms of extortion. U]txmate vindication on the merits
does not repair the damage.” Id. at 763 (concurring opinion).
In these circumstances, the fact that there is “no historical re-
cord of numerons snits against the President” — as there was
no comparable record before Fitzgerald (id. at 753 n.33) —
provides no reassurance at all that this case will be an isolated
one. : '

There is no question that the issues raised by this case
“will have profound consequences for both the Presidency and
the Judiciary. The last word on issues of this importance .
should not be a decision by a splintered panel of a court of
appeals -- a decision that we-beliexd1s. inconsistent with the
precedents of this Court and with the constitutional tradition
. of separation of powers. The Court has recognized that a
“special solicitude [is] due to claims alleging a threatened
breach of essential Presidential prerogatives under the scpara-
tion of powers.” Id. at 743. The Court should grant review
- now, to protect those prerogatives. e

* Heretofore, there have been no private civil damages suits initiated
or actively litigated while the defendant was serving as President. While
there are recorded private ¢ivil suits against Theodore Roosevelt, Harry
Truman and John F. Kennedy. all were underway hefore the defendant
assumed office. The first two were dismissed by the time the defendant

" became President; after each took office, the dismissal was confimmed on B
appeal. See New York ex rel. Hurley v. Roosevels, 179 N.Y. 544 (1904)
DeVault v. Truman, 194 SW_2d 29 (Mo. 1946). The Kennedy case was
filed while he was a candidate, and was settled after President Kennedy's
inauguration, without any discovery apainst the Chief Executive. See,
Batiley v. Kennedy, No. 757200, and Hills v. Kennedy, No 757201 (Los
~ Angeles County Supenor Court, both.filed Oct. 27, 1960)
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CONCLUSION
' For the foregoing reasons, we rcspechu]Iy request that
the. Pmsuicnt 5 pctmon for wm of certiorari be granted.
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