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.RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)) 

PI National Security Classified Information j(a)(I) of the PRA) 
P2 Relating to the appointment to Federal.office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) ofthe PRA] 
PS Release would disclose confidential advice between the President 

and his advisors, or between such .advisors (a)(S) of the PRA] 
P6 Release would constitute. a clearly unwarranted invasion 'of 

personal privacy [(a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misflle defined in accordance with 44 U.S.C. 
2201(3). 

RR. Docum·ent will be reviewed upon request. 

Freedom of Information Act- [5 U.S.C. 552(b)) 

.b(l) National security classified information [(b)(l) ofthe FOIA) 
b(2) Release would disclose .internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA) 
b(6) Rele.ase would constitute a clearly·unwarranted invasion of 

personal privacy [(b )(6) of the FOIA) 
b(7) Release would disclose information compiled for Jaw enforcement 

purposes ((b)(7) ofthe FOIA] 
b(S) Release would disclose information con·cerning the regulation of 

financial institutions [(b)(S) of the FOIA) · 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 
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Cl; nton lda9a9l:i. Pres~dent. ¢f the United States~~·MaY'··.~94, 

• . • . . ·.~ . • . ·c \et_f;~ 

r~spondent Pd\v.•iil-ce.~il troneel" file~-,_ civil damages ~ 
. . t~~ U~\itd <::-!!.-!.~~ . . - £ 

against th~.PresiClentin ~~!strict ~ourt for the East:~rn 

District of Arkansas. The compia'int was premised in substantial 

part On Conduct allege~ to have occurred three years @arl:j.e~.~fr 
. . ~t ~~f-\(Q!;;: .. 

ti::~; 9l;l>t swe ~tie. scope vt: the President ~~N:ce:a~sM:tsrtes, 

"P~ t~nt !t-neluded. two cla:!f'f\e a~i.s:!Rg und~r t:::he.., fgderal. 41!1!!~ 
~igJ~A:s etat:~es aua cwo atlS!l'lg"'una~h e~· lau·, a.M. sought 

and punitive d~ges for each of ~fou~ 

'I··'· 0 • ··.:· 

roe.:~.~ 

'f~ s.peoi:~call» ~e ·firat two allttgEt 'that in 1991, when 
the Preeident wae GQvernor of Arkans~s and . a state 
employee, he gubjected·~re$ponde~e to sexual arasament and 
thereby deprived her of her civil rights in violation of ·q,~ /',.--~ 
u.s.c. §§ 1983, 1985 (19Sa). A third claim alleges that th~~\·r~ 
Pre~ident the+eb ...... ~:c~.,., .... ~~ .. o~,±"'Q.~,~.._.~!.~~~se \.1.pon M:t:s, ~A • 
.F~nal y, t! e. complaint a1legea that in 1994;'\the President de-
famed through etatem~;;mt:s attribut~d to the White House 
re s ecretary and his lawyer. denying her much-publicized alle· 

gat ions aga~m3t tlle Pr~Sident. ~~- s.k t~-.fA.\W.& H ~. c.{}_,elf.f::,._r~Q;..}~ · ~ 
-~~~···· . . . .. 

. ~iitifi fu.r'~~ar··alleges that State T~per :Panny Fersuson)l 
approached her on the President's behalf, th@reby conspi~ing with 
.the Pr~sit1ent to d~prive the respondent of her civil rishte in 
viol.;:it.io:n of 42 tr.s.c.· ·§ 1.985. Respondent also alleges that Mr. 
Ferg~H;on defamed :be¥" in et.atemente about a woman identified only 

-as "Paula, n .which ware ·attributed t(') an a.nonymoue trooper in an 
arti~le about President Clinton's per$ODal conduct published in 
The ll.mer.tca'I'l Spec;tator ~ag-azine. Neither the publication nor the 
author was named ae a 4efendant in the su1c. 

olrooso.ot.:t;.e. t.rv111r '2a P~ft MAY~~ 11106 • I();Sl am 

. .' .. (~ 
... ~ ,'""'!" • 

.!.lo- ... ·.·"!· '. -
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~Gfore ~nQw~~ing or filing any other 
.. , ' .. 

Clinton informed the district court that ne il:ltended to . . 
to de:Eer the litigation l)ntil .he complQted ·his service .;.$ Chief 

Executive, and asked. th~ court to resolve this t.nr~e.h.old issue 

be!ore requiring t;.ne President to undertake any other burdens of 

litigation·.:· The court: agx-eed to do ao. Jones y .. Cljf.ptgn, 858. 

F, Supp. ·90~ (B.D. ·Ark·· •. 1994) ., 2 
, ~ .... ··r . " • .. . ••• 

. 'I'he ·President: tJ•uar:ea ';8li ~elnf~ moved tb.e CQ\;\~ to 
' I ' I 

8tay t;:.h~ litigation or to dismiS$ it without prej~dica to its 
. . . ·· · & {'Th, Pu.u~ .tlrti;!J ~ .. 

reinseae~ment when he lett officel ~aia~~that such a course 

was im~¥t~~,"~a, :aA!S ,.~~date.Q. by1 'the ua.i~a a:B~ singular nature 
' ~ . ~· . . 

of the Pre~+aent'S ~ti~le II duties analp7i~oiplea of separac~on 

of powers,~ so a~~ing, the Preoldent.relied in part on tne 
--~~··---. . . . 
rationale o.~ Nixon y, .. t~tzgeral,g, 457 U, S •. 7ll ( 1982} , which held 

that Presidents en~oy' ribsob,J.I;:t!! immunity tram civil damages basf!d 
•' .·. ,•i • •( • ............ ' 

on conduo~:: ~ithin .the':·outer perimeter of thalr offioial duties . 

. Recogni%ing thac the present case differs from Fit~gerftld in th~~· 
'· ·, 

it is premised in lar~~·part on conduct outs~de the. s~ope of ... ... . ' 

official d~~·ies, th~ ·!?resident Clid. not seek ~mmunity from ·liabil­

ity, but aeaer~ed that some limitQd p~otection nonethele~s w~B 

required b~cause tJie'defendant herewas a sitting .'Ji'residenr. . 
. ,. •' 

·u:ternativel~~ the Presid-ent .a.Biltert(:IQ. that th8 litiga.-
. • I > •• •• ~ 

· cion sho\llCJ. be sta.y~d ·in the public interes;~t, ·as. an e~~.l 
--~ .... ~~~~~-~~-. 

'-:'1 •• 
'.· .... ! 

' ' ·'C.: ' __ ... 

' . '.' .. ·' 
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Trqoper Ferguson inseparable flrorn ·those against the Prcu;ident, it 

was asserted that tha· entire lit::tsation •bould be held.in abey­

ance. The' Solicitor· General .f).le~ a Sta~ement of Interest on 
' •. ,: . . : ·, I 

behalf of the Unite<:! ·seat~a, a.l.so asserting that an incumbent - -I 

Chief Bxetti~ive Sho\J.lc~r;not be *require4 t'o litigate private civil .. \ 

damagt;!s sti"~~~ of , .. ~:·;~t'.~in<t,_JL.n9~~tne_;~~"'~..g~~A9E.,..~~~~ 
-be stayea. 

~~ff: · e distric;t co\trt a.e;.;i;eQ. ii~fii s-=esJ.~:·s··~ t·· 
·· ~ · "~1:.t-.~l\ lt~~~~\. illltl~.oA ~ rtt:c~~- t...t~l~.. .~ ~tt-; 
~' a~ held that-~ discove eoul pro~~ed immediately. . 

"';b.- a~:wx-t, hO"''~H'i~ t:aye~rial until the President's. e.~ of. 

~~ .::~c:a:~~e::::·::;:::i::::::~a~:·~te 
fir.m in tha view tha~'to disturb the Presiden~ w~~h defend~g~~; 

civil litigation that does not_ detnand immediate at.tention ~ 

the ro1'~"CHmetanc=# WOuld...,.l)EI~O fterfere Witn t.fie C!.ort.duct Of the 
. . ( n.t.- ., r.l'>• 

· dut i ee of the off ice b''--:_ .. -D~:Elia.t:.~. .t::..A$$i~~;.;;.tiYi.J;a....I!.4~~~;;...J~w~~ 
~l:l.ow f~e·- .. :·~~~~~ t; 's~e~·'.~QQ"\\'il'i al.laa.iesl}.,,rp._QOQ•CS ~i& Ptl'illi1lkQaASy • ,_ 

r ...i;; .,~'' l'i~~loa •• -t St~~rial "[tlo protect 

' 

.. the Office of President ... r:rom unfetterec:! civil litigation, ·and 

.r 
to give eft.~C!t: to thf;t Ji1Sparation C?f powe~s- n J.d. at _. 'nl.e c 

C6!!lP&-alP!O, fe'l111~ t!!kl.l't:, BtJ&jlng 'tfia<l WaY al'ff apptOp~tiEill Oi(Qir&:J.Bieo-. 
. . 

ot; jlld1 c1a3 .• r£:t.s4naetg!ite-....,~~waa. 4Wi;l..e. ·e-1 et~l lilirf~ 

• I ,L 

d~l.:ce 4Q aM ~3Nirb~~· a~N-semiFe'nJ_.,...,:amae~!'E ate !A~ijt $he~ 

, .• ~,. f ~ 

"'"' ..... .. . 
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stay o"t.trial ~ncompassed the claims aga 

Trooper FSrguson as· w@rl, beca.u~e the oou;rt:. fo\lnd "too m 

in~~;rdepen<l~ncy of. events anei testimony to proceed piecemeal, 11 

atld that II it would. not '·6e. possible to. t..-y the Trooper a.tlequately 

without testirnony f~om the· President. 11 Is1... 
-~-........ J 

ftu:=t:~ljJF eG;.;aJ.waQ~ilat t:ha plaiats1ff •~•anla a&U.i08rax~U~Re~ 
. · · · . . · · · · · G!) . ~:i WJ.il-

itlC'Os\ten i ~¢e.,; bv'Je:L3ib:m&r&nrt JZi.al.w'ii'SPn~Ne¥e! blicle, !:he ~:~ul:t · 
() C41o\tktN.~ J'IAA!4J.t"<tV • ~~c.. 1.'-9 ~ . ·. _,. . 

no .-eason w y·t a discovery anel deposition process coulq . )}. . . 

not proce~·a.· _'as e~-JeP09iFUil ~i118l:\4EI~ff ~t!e4resid~iie ltlmgg}'·:E. ,'(_ 

Id. The caurt S.W.!WBttped that tllis wouJ.d avoid p.e~e11t;::ftir! protll't!ttn:C... 
. ~· ~t...r. tbat might. )i.Q 8&l!I!Udti 111151"' the possible e4ctzzra~&:A~ Of evidence ' . 

. ~ paooa!ii' ~ t:i!M!. · · ·I!L. . . ~ 

timely appealed these pare$ of the 

court's order denying his motion to d.ismi$S a.nd pe:r:lnit-

tin!;J discov~ry to go forward. The Solicitor Gen.;.l:'al, represent" 

ing t.he Unitsd Scates, SUbmitted an amiCUS brief in support of 
.· .. · .. 

the Pr.esident. • $ "o.aition, as r:Ud a group ot lS scholars. Mrs. 

Jones crC~se-appealed t;.he order staying trial, supJ?ort:ed by 11 

academician~ and the' American civil Li~e~tiee Union as amici. In. 
'• I I ' 

·Oppo~ition, Presidene Clinton qus~tioned whether .the Co~rt of 

Appeals ha<1 jurisdiction to entert~in Mre. Jones' cross,appea1 

· from the s·tay of trial~.. Citing Swint y, Cbambere CounJ:.l! Comtni§· 

, sion~ 115 s.·ct. 120!, 1209-12 (1995), th~ President arguea tnat 

• Mrs. J"onee{ ~·ould not uee th~ President' 8 appeal trom a denial Of! 
. '-,. 

immunity as a venic1e to challenge art Otherwise ~nreviewable 
. .. 

decision t~ ··stay proct~edings. 

'·····:\. 

4 1:11'111\ P.l.)' 6, 1~ • 1M2 Alii 

·. · .... 

• rl, .,. ., l " 
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·~~~~~~~~ • .!'!1'~:-: .. -"""""" ...... ~~~.~~~"""""'---...:..tl'1!!-'r' 
Trooper ~~~guson.did not participate in the 

Noneth~leea, the di~trict court stayed the lit.!lgati~;~n 

defendants pending appeal. Jonea.v. Qlinton, 

(E.D. Ark •.. 1995). The court again found. that "~rooper :~rerguson 

iS a defendant 1 but' ''the case reVOlVeS around the alleged <lCt.iOnS 

of th@n-Govern.or Clint.Qn, the central t'igure in this·action." 

Id. at: ae. •Accordingly, the cou:rt COUld not "imagine how pro· 

ceedirig~ can go forward against Ferguson without the heavy .in· 

volvement dt ;_tt:,.i;~~~;2.:_,t,!':~;,.~ ~~J 
. . . · , a di vid.ed panel· of the &:e" -~~---

n~~~ . -

~ affirmed ths. district ~ourt' s daoisio~ denyiA! ebewooofftet±~ · 

-t-e di efld-ee aflti\ allOwing discovery to proceQdp. ·reversed the 

,., ~~ • l •• ~· • • ~ 

the 

.... ) 

1356 1 and analyzed 

lttigation, ~ather tb~n 

. ' ...... \ 

···~.:c 
. ~· ' 

!.~ ,.., ,.,,.. 

. ' ~~·~r~ . 

·~· .. 'f 
• ''.z:~ I··-:· ' 

' . 

i5L.. at 

ac-
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all, on1y because the 

Pr$Sidential immunity th~s cannot be 
. . 

grf.J~~~ or denied by the courts. as . an ex~rcis~. of discretion." 

;:;;. e ~~ 11 (P,Y\c..U'h 1~Dy_ g~w~. ~ ~t'Lc- ~41\ftr.tA"'__.) · 

~iiY·alee rej~e~<;d L, ... l!reB~t•{a;;._~ 
that sepa~a~ion of powers cou1a ce breacned by a trial court) 

e~ercising control over the P~esident'a time and priorities, 

through th~ · eupe:tYis.ioii 
11 
9.5 __ d).scov. e:r;y ,_nd trial ;-·-..t"SR$-t.fte iset~e:e.-e:ee----' 

. . . l ~ ..-~{.... ~-.... T'<A,.. '!.V ~-.""' . f. ,..,....... } . ) 
c& ~-e~ . .iZ i8ia#••£ii::e~:prc:>blern.s ooulCl be avoided by 

"judicial ·case managa~~:t'.i.t sensitive to the·burdens. of the presi-
' '' 

dency and the darnArida ot the Prasidene•s schedule, 1
' 1.s;.L. at: l36l . 

. '. :• i !'····· ... 
It the Preei~ent balieved that any order of the trial court 

. . 
impeded hi~; ability t'o function as Chief ~x:ecutive, the majority 

' : 

continued., ·n:is remedy was . to seek a writ of mandamus;~. .I.sl... at 
' ' 

· 1363_. It pu~ the bur4.en on the J:?resid~nt tO J.'l.'\a~e a p~rticular~ 

ized showin~ that .cou~t order intruded upon hi~ ability to 
. ···""''f 

G 
' !"·" .... 

, ·1', .. 'ur 

. :·, 
WJC LIBRARY PHOTOCOPY 
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' .. 
perform a ~pacific a-qd clearly 

expressed oonfidenc~ that the district t.!ourt 

broad discretion to control 1itigacion eo as to 

the performan~e of prasidential dutiQg. ~at ~3~2. 

This discretion, however, was not deemea so broad as to 

sanction thef stay of'' tria.l ord.~o.:'ed he~e. The Court· of Appeals 

found it had ''pendent .;tppt~!!llate ju%'isdietion 11 to entertain Mra. 

Jones r chai'l·enge t.o · ·e.hat stay, .id.s., at 1357 n.' 4 (citing KiQcade 

y._ City of Blue S~r~ngs. Mo., 64 P'. 3d 389, · 394 (8th Cir. 199.5)) , 

and· then_ .. l;:'eve~E!jed t'he l:iltay a~ an abua<J of dieoretion~ · "Such 

relief wouiti' be the funetional equivalent to'asrant of temporary 
. . ' 

iJ.'Ytnlv'rlity ·to '·which. • • Mr .. clinton. 1s not. constitutionally enti-
: .. 

tledi" the ~jority f6und. ~a~ 1361 n.9 . ..._ ____ ,._~-"'"""'---.--------""""~----bPMI~UIO ___ tlti-!I!Nb!a~llli'• ••P.I""'fP.ll'!tu!'diJM! :xz::azu '"' 

~t•)~a:::::::::~:.~==~:::::-.-.-
~ a~ed h±a v1aw e~at ·c~v!I ptatnt±ffB tm•e ~eeame&ttal conatit~· 

t.ionaJ. 11ri,.g7!'1!a ~~s9 aa~u!n!ll!!'i · tcr¢4¢ aee'""trf ··t:b:e~j·aa:tc:tal· plOees:IS.... 
, "" . I 

l,lnge r_tJle Fi.re t..a nrl . ...,a~t!QeR.t;.~dlnii1e!""I'Htl' em"""fi'§ftE' · 't'd" ·~"'""· 
. . 

t~y j'J.~x;.iaJ um!h'!!.r th~~fl! ....... euc=nenc, 1"B!t:td t:MI\\t aMie 

\\0--~:::=: · :::=:~:~~:w::::r::t L;::::~··· 
"judicial brt4.nch intertere~noe with tho funetion:i.ng, of t!he presi­

dency ~hould this suit be allowed to go fo~wardn ~ a matter of 
. · · . ( f>~ ittf•) r 

"major concern, n bJ.,lJ.,l..;;t~b~·e,..u,~~~~~~~~ 
b " . 

tiv~ uncomblhaateda ~could be manage~ wi~h a nminimum of 
• • • • < • 

impact. on ~he Presic!~nt's t~ehec1ule." 1d.&. at·'1365·6tL This could 

•\ ... ,' 

··c· .-..... 

I 
I. 

'j i,•j ' WJC LIBRARY PHOTOCOPY 



the President 

·o~ being involved in discovery, 
... 

number of-~re-trial en~oun~ers between the President 

Judge ·.Bt;'!am felt it tu~oooea;:;~r 

E.2!~s..-:t-trsffi~"n~ying- t.l'le 

leaves office. rd. ·at 1367-70 
·, 'll' • ........ . .. 

puted che_majority's 
' . ' 

ths. "language, 

the 

until he 

J:e dis.:. 

141010 . 

of 

... tlla1l -~ 
other br.fl~P~ of gov~_f~~nt is entrusted to· a single person, '' t.ba:._ 

~--
d~Q~Ra~-·------

~:~~~~~~~~~~~~~~~--~~~en~~~~~~~;~ke 
civil d~ges any l~ae o~ a 

ime and attention and ~herefore 
on . tLes~ ~ ·• • 

1 . ' ' . ., ' . 

f~~IS! l)jlfdens and.:4$.manc1S of CiVil litig-a.tton Can be expACe~d . . 
Y{o ;tom~ eR ehe i'HS:i.-aeat'&~ a.is<;:l:\ar=ge Qf· his con;t;i.4D~i>ea-<._ 
al oC~ fo · · · to eli vert.· 1\is. energy anel attentio~,.-

rom e r goroua ·ctemandg of. his oftiee .to the task of ~ ~ f 
prot.Sotlng hi~e-lf. against peraonai. liability. That rasul . 
"ff!ll "· 4&,Hi':rar-ewtM •w&B>t!anai:al pJ.:tl!ille ift&et'ell is ~ 

. P~:L~ent '.., ttttlj:~~red e¥P@lo!l1!ten Of .!t:l;w:•.-.lities ~ would 
irnpai!;'_J:he in.t•S'rie.y o! the role D.tlsigr;~.&d to t.he President 
by Ar~~ele !I ·of ·tha Constitution.~ · · 

.!sL. ... . ki-14.: Ver .. ~~. 
0100059.0l.ot\.~, 8oi'Yw 2A . . 9 praft Mq 61 1991S. l(l;~ll\tn 

;' · . 
. . C: 

'·•''',•'t 
... ,; ... \·,. 

. ' 

.•· .. ··. '·' WJC LIBRARY PHOTOCOPY 



05/10/96 08:36 "5'312 702 0730 UC Law School 
._, -.;...v.e.... Vt ..L I .=IUV --"' . fYJ?'"r~~ 

..... 

. JY.dge P.cia•. also wa<;#eff'IJ~ tillilt'· privat& 

against sitting- Pre~::lidents would ''create oppor~unities for 
. . 

judicia:t.-y ~o intrude upon the Execut1ve'l!l a'l,lthority, set the 

- st·age fo:t' pOtent:.ial· co.n;titutional confrontaticn!ll bet.ween courts . 

and a Prea.ident, a~d petmit the. eivil justice system to be u~ 

~!l!!l!!.~E'l.itieal P!'"~"~ w.._ at 13S'H;e. j 'In t"hi;" ~i':', / 

::o::s::: : ::::c:f c:::t~:::dl:a::~::::i:: :::r:a:::i ty ,, 
President: is a pa.rty, without il'ltruding en a.President's·authori-

l 
ty: I 

Must i ·.President'·9eak judicial al)proval· each time a. sched~ .. · 
uled deposition o.r trial date interfere~ with the perfor- 1 
.mallCQ··;6f his constLtutiona.l dut:iea? · l:s''.1t appropriate for a 
court:..: .t.o decid$~ ·· .. upon t.ha Pres:lcierit:.' S m.Qt.i.o~;~, whether tne . 
nationr1e int.et'&J;Jt in the 'ltnfettared performance of a. presi- J 
deneial duty is sutf1ciently.weighty to delay tria1 pro~eed· 
ings? Once a conflict arises between the court.and the . 
Pre~:o1ident as t:.9: t~~ gravity of an intrusion on p~esidential / 
dutietS.i. does a :court have the autho::.'ity ·to igno•e the ·. 
Presi~~nt~s request to delay proceadinga9 Finally, can a J 
court.• dictate .. a.- .. Preeiclent' s :..ctiviciea as r.h.ay relate -to 
na.tiQn.~l and int.erna.tional interests Ot ;e.ne Unite~':~ States 
withoilt' ereaein:g· a: separation o.f powara conflict? 

.......... _ ~mbiG Wi!Liiiiii'U ~· t•• P •;, tlllft AWOfilh~V~ ... ' 

~··at··~""3'e9"".t~Wh~~w·:re ~~.·~e.e ~v.ee1Tfl-rs~~ lut__ 
" '. ,. . ....... :; . . 

a~id oppof~unities for bzeaching -sototaet:ion of powers altogeth~ 
' 

b~ding' the Jitigat;iOU tu <dJeyauCB (Jll\:11 a !':tSSif!Ort-t; l.ecv.~~ 

o~l""' ldL ··",. ·. ~ ~+ f<x..- S(;J.hJ. k~J 
. . \.ft:.O.[ll\fJ J . . 

J\.\dge Roas~.;t;'llt:thtU;...DbBfot'YAd flii.e p~eeponing litiga.t:ion 
' I • I • 

''will rarely C.efeat a. plaintiff's ab:llity to ultimately obt~in 

·~J.·,Z:.··.M\· 

rll000.(9,ot-P.c. s~gr l.ll . 9 Draft May r., 11111~ ·10;.$211J1 

· .···:·~·:~a;~!:~rfv.tDry> ~~~ r:~~oj ~ ~·~D .. 
· ~· .. ,.l _ , ' .~._ ... : . · ~_.. · :.L:,:il.dlu:JJ ·'{).:Pru·~At d-: e...J .1 '-~A JI.:J .... .. a .lft-1 v.,·,... ')"'- . ~ .. ~ ' . . ~ . . . 
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' .. ' .. ~ 
''t I 

' ' 

tiff could ~demonst.rat~ convincingly both' tha.t delay 

· ously prejuOice the plaintiff's interes-ts and thiat it . . '. . , .. 

duties of 'his office.·n 

significantly impair the Pre~ident•s abilitie~Q_~:n~ to the 

~v~E1lr-· o· 
''' 

~ at 1370. 

. . 
tbe F~g:R,t;l;;, "'?:l!-lf61:ii1::1 as aid !She ~·Ol. icirrilt.o~ G11~ ~eamie-as. fit~ 

petition wa'a---Eloea;i,e6\· oa M'Hell-a·A·. 1:9-96. w:f:th~!'l$ judge: di~eut::i:ug~ 
' • I I 

all the 
problems ~f cur nation' on more 

urgent,a private lawsuit that delayed filin~ 

for 'at leaet three years. n I Order oenyin~ 

suggestion For Rehearing En 2a, 1996) at 2 

(McMillian, J., ciisaentin Jl.ldge McMillian also expressed 

"every confidence issues of national conoern in this 

case ii.e judiciary's relationship to the presid.~nc.y 

will command the <ltten~ion to.the United.Sea;tes SlJpreme Court," 

., . . . ''\. . 

~~JJ:S-~··~i¥!ft:Uitl& fi!~PIT:t~lON . . . ... 
mrodii(;tfpn~ ; I. 

: .·. ,i 

:T~is casi( .presents or profound con~e:quencs to 

bctl'! the P;~~idenc;~~·t.he Judicia The qu.:,stio.n here is how 

best I cons'!alent with '~til S$paration of powers, 

to prior.i~ize the· public . ats that ara implicat;.-

"" ;_. 

........ c 
' ' .,, ... -~ 
.. ,. ... , 

. ·~1·, •.,; WJC LIBRARY PHOTOCOPY 
r:o I ·~ 



OS/10/96 08:37. '5'312 702 0730 uc L~w Schoo_l __ 

·Insert A 

The di.strict court reasoned (Pet. App. na) that "the case most 

applicable to this one is NU:on v. F1tzgerald, [457 U.S. 731 (1982)]/' which 

held that a President is absolutely immune from any civil litigation 

challenging his official acts as Presidet;.t, See id. at 7xx. The diBtrict court 

noted that while ~e holding of Fitzgerald did. not apply to this case because 

President Clinton was sued for actions taken before he became President, 

. "[t]he language of the majority opinion" in Fitzgerald "is 

InsertB 

Judge Beam. "concur[red] in. the conclusions reached by Judge 

Bowman'' (Pet. App. :x:x). ·He stated that the issues presented "raise matters 

of substantial concern given the constitutional obligations of the office" of 

the Presidency. He also 

IusertC 

Judgs Ross dissented. He statedthat "the language, logic and intent of 

Nixon v. }1tzgerald ... direds .a conclusion here that, unless exigen~ 

circumstances can be shown, private actions for damages against a sitting 

President of the United States, even though based on unofficial acts, must 

be stayed until the completion ofthe President's term." Judge Ross noted 

that 

c 

141 013 
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InsertD 

three judges not participating and Judge McMillian dissenting .. Judge 

McMillian said that the panel majority's holding had "dcmean[ed] the 

O:ffi.ce of the. President of the United States"(Pet. App.); would ''treat as ... 

urgflnt a private lawsuit that even [respondent] delayed :filing for at least 

t{l:ree years"(id. at ; e~phasis in original); and would "allow judic:ial 

interference with, and control of, the President's time" (id. at). 

c 

141014 
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Reasons tor Granting the Petition 

This case presents a question of extraordinary national importance 

,that was resolved erroneously by the court of appeals. For the first time i11 
. . 

our history, a court has ordered a sitting President to submit. as a 

defendant, to civil litigation directed at him personally. We believe that, 

exceptional circumstances aside, a sitting President should never be placed 

in this position. But surely a President should not be placed in this position 

fox- the first time in our history on the basis of a decision by a fragmented 

panel of a court of appeals, without this Court's review. 

The decision of the court below is, in addition, en-oneous in s~;~veral. 

respects. It is inconsistent with the reasoning of Nixon y. Fitzgg:rald, supra. 
' . 

and with es·~ablished separation of powers principles. Moreover, the panel 

majority's suggested cure for the separation of powers problems its ruling 

creates-"jttdicial case management seusitivo to ... t.h.e demands of the 

Prer;ident's schedule~ (Pet. App. x:x:a)-is worse than the disease; it 

amounts to giving a trial court a general power to pass judgment on.how 

the President spends his time and energies. Finally, the panel ma.iority has 

grossly overstated the supposedly extraordinary character of the relief that 

the President seeks. The deferral of litigation for a specifiedt limitQd period 
. . . 

is fa.r from unknown in our systemt and it is routinely afforded in order to 

protect interests that are not comparable in importance to the interests the 

President advances "here. 

1. a. The Executive Branch of government is unique because it is 

entrusted by Article II to a single individual. The President is never off 

141015 
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z 
"') duty~ and any significant demand on his time necessarily poses a poten 

trn·eat to his capacity to <.>.arry out his constitutional responsibilities. The 

courts, accordingly, "traditionally have recognized the President's 

constitutirma.l responsibilities and status as factors counseling judicial 

deference and restraint." ~fitzgerald, 457 U.S. at 752. Indeed. "[t]his 

tradition can be traced far back into our constitutional history." .Ul. at 752 

n_34. The fonn of "judicial deference and restraint" that the President seeks 

her-~merely postponing the suit against him until he leaves office._is 

modest, much more modest. for example, than. the absolute immunity that 

Fitzger.aid accorded 811 Presidents for actions taken within the scope of 

their presidential duties. 

The panel majority concluded that because Fibgerald provides the 

President with absolute immunity from a. civil damages l!lCt-ion challenging 

his official act;s, the President should receive no form of "illllllunity"­

which is how the panel majority charactQrized tb.e postponement, uf 

· litigation-from any other civil suits. This conclusion is flatly inco11sistent 
- " 

with the reasoning of Fitz~rnra}d. The Court in.Fitz~erald determined that 

the President was entitled. to absolute immunity in part because the threat 

of liability might inhibit him in carrying out his oflkial duties (457 U.S. at· 

752 & n. 32) but also because-in the Court's words-"the singular 

importance of the President's duties" means that ••diversion of his energies 

by concern with private lawsuits would raise unique risks to the effective 

functioning of government." Id. at 751. 

The panel majority ignored this second basis for the holding of 

Fitzeerald. The firstbasis ofFitzgerald~that the threat ofliability might 

affect the President's decisions-is, of course, not present here. But in this 

( ·-. 
~· 

WJC LIBRARY PHOTOCOPY 



05/10/96 08:38 '6'312 702 0730 UC Law School 

protection only from the second rig k r?.mphasi2ed. by Fitzgerald-the 

bill-dens inevitably attendant upon. being a defendant in a lawsuit. The court, 

· of appeals simply disr~garded this of(un1que riskO to the effective functioning 

of government." 

b. The principle that a sitting President may not be subjected to private 

civil lawsuits has, at the Fit:l,gera.ld Court demonstrated, deep roots in our 

traditions. (in..fO;ert #1 from Amy's draft, at her pages 26-27. as edited) 
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J .I "" 

... 

~uage Beam concurred separately to attempt 

the gaps in the majority reasoning, .emphasizing that 

t.he deo:teiion "prohibtt'e the tr~al ·judge· from. halting 
.. 

or resche.dtt,fing an:Y. P.r~posed a.C!tion by ~ny p~~t.y -should she find the <iuties of the presidency are even slightly 

imperi.l:~d. " 72 9. 3d at: _;_ · (Seam, J., eoncur~iug) • conve:n;1ely, 

howevar,. ttnothing in.~he majority opinion would prohibit a 

federal ju~ge 11 ·-·or· even a. ata.te judge, f·or that matter ntrom 

ordering ~.ne Preefdep~ to appea~, testify. provide di~C.'ove:ry, 

a~swer nu~!!±-ous illeer;;ogatories ana requests for aamission at-the 

trial judg~'·s almost ~nrestric:ted di!lcration." c:rors (M~Millian1 

J., diseent.:l.ng frol.l\·De~ial o~ suggestion f'o:r: Rellearing En Bane). 

··The deba.te'··below only aervea t.e illuat.r.P.t~ the magni- · 

tude of tne"issues ·raised by thiL9 case and. che fact that they go 

to t:.hE! helit't; of th~"·pi:-f;!par relationship Qetween tne Judiciary and 

the Pres1d.e~cy. The. differences between the majority and dis· 

sent. mor~~v~r. undereoore the nee.;l·for this court to speak to 

these separ~tion of powers issues. 
. . 

c. The Cou~~;OC App•Al• OYer~ook•4 &al•vant 
]!.i-sto;:ical·· §oUrcea. .• · · · .. :'• .... ,. 

·Ttte Eignth Circuit wholly failed to aadr~s~ important, 
••• . • • • ' l . 

germane historical so~ro~s that were quot~d with approval in 

Eit;aerald. ~ 4$? U.S. 751 n.3l. If anything, th~s~ .aouroes 

present a etronger ease fo~ the protection aought by an in~umbent 
I • • 0 

President here thAt'). th9y did fo.: theda.mages immunity exhAndea to 
. '· · .. 

former ~4~aident Nixon· in that case. Cb1ef among these is· 

Just"ice st~ry~ "~~W-~ 11 [Hkt-~ 
~~~!"~=~~====:;a;~h~~ :.!1:;;:-:u· 
Oltn~9.0I-D.~I~ 2A 2€ , Do-all: Ma,)' 6, 19915- 10:n t\lli 
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.:r. Stocy;. Commenta1;ies on the Constitution Qf the UniteCl States 

§ 1563, pp. 418-19 (1St Bd. 1833) (cruot.ed in P'~tzqera_ld, 4S7 u.s . 
. .. .. ,. 

ae 749) (emphasis ~~ded) . 

Similariy~J>.$E!!Inator Ellsworth and then Vice 

John Adams, bol;:.h d-elegates to the constitu'tional Convention, 
~-·. · .. 
reported to ~aYe 1tat~e! that: 

the Prssi~ent, personally, was not subject to any proces~ 
whatl:iver. • • ·• tot" (that] woul<l • • .. pur. in the powQr of a 
common ·.juetica .~o .craxsrcise any aut.bol.'!ty over him and stop 
the whole rnaohine of Gavernme~t. 

, . 
.J~urnal of William Maclay J.o7 {F.i. Maclay ed. lS90J(qucted irt 

Fit~gerald;·457 u.s. at 751 n.31.). 
· · t"'-'a J. e'lll4A. I/'ILOl..t~ t·c.upkft (.. ! 

ma.Qiil -·ele¥&iiit:Abserya.~~oss· a5ouCfU* 

the J\u!ic:l.a:"tY ~nti ~ · PI'Qil:i.deJ:U:! 

President Jefferson ~ 

~Qelf ~ts.\ c. i ib&D9AiLp .. -ee e"een 

The leading pri~etple 'of our constitution is the independent 
o1; the Legisl$tur.e, executive anei judiciary of each other 

auc 
would· the execvtiva be indQpendent of the judioia;ry, ·.if he 
were subject to .tbQ commands of the,lattar, & to impris~ 
onrnent :for ai~oba~ience; if ~he savQrAl ·courte co~ld ~andy 
him trom pillar to poet, keep him constantly trudging from 
north to south &.~ast: to WGet, and withd.~a.wn him entirely 
from his constitutional d.ueies? 

l.O The Works.ot Thomae Jetterson 404 n. {P. lord. ed . . \ 

,. ' 

1905) (quoting a letter-from the the prosecutor in 

the trl~l of·Aaron BUrr 

. ~~~:tver; .tht!!! .hia.tox-ici:reoo:;s shows that the Framers 

believed. ttiat:. a President could no be: .p as'edut;ed criminal,ly. 

until afte~·heh . be~n :lmpea.c~$d ot:he wi~e removeQ. ·!rom or-

• : .• , clu' t 

Olc:JO~'>l.OI·~.C~:;;:rvar u .· 
. : ' .. ~ . 

.... !.! •l:r 
,,';.INI"j 

..... 
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As the Court said in Fitz,erald, "nothing in. [the Fram.ers1 debates 

suggests an expectation that the President would be subjected to the 

· distraction of suits by disappointed private citizens." citation 

c. The panellllajority attempted to minimize these concerns that so 

troubled the Framers by citing the few occasions on which Presidents have 

testified in judicial proceedings-something that has been done only in 

cases of exigent need, and then only under carefully controlled 

circumstances. But there is an enormous difference between. being a third· 

party witness in a case and being a defendant threatened with financially .. 
ruinous personal liability. This ~s true even for a. person with only the 

normal business and personal responsibilities of everyday life-which are, 

of course, incalculably less than those of the President. "The. need tO defend· 

damages suits would have the serious effect of diverting the attention of a 

President from his executive duties since defendi.ri.g, a lawsuit today-even a 

lawsuit ultimately found to be frivolous--often requires significant 

expenditUl"es of' time and money, as many former public officials have 

learned to their sorrow.» Fitzgerald, 457 U.S. at 763 (Burger, C.J., 
. -

concurring). Judge Learned Rand once commented: 4(1 must say that as a 

litigant I should dread a lawsuit beyond anything else short of aickness and 

death." In this regard a President is no different from any other litigant­

except that a President's litigation, like a President's illness, becomes the 

nation'B problem. 

2. The panel majority ruled that these problems ean nevet< be 

addressed by postponing litigation against the President. See Pet. App. xxa 

(quote from slip op. 16). Instead, the panel majority's solution was 'Judicial 

C· 
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·demands of the President's schedule.~ This proposed solution, howeve 

only makes matters worse. It exacerbates the separation of powers 

p1•oblems raieed by allowing a suit i.lgainst a sitting President to go forward. 

The panel majority envisioned that, throughout the course of litigation 

. against him~ a Pl"esident could ccPU;reue motions for .rescheduling, 

additional time7 or continuances" if he could show that the proceedings 

!~interfer[ed] with specific1 particularized, clearly articulated presidential 

duties." If the President disagreed with a decision of the trial courl~ he 

could "petition [the court of appeals) for a writ of mandamus or . 

prohibition.') In other words, under. the panel~s approach, a trial cow·t­

federal, state, or local~could insist, before considering a request by the . 

. President for an adjustment in the litigatiop. schedule, that the President 
" . . . 

provide a uspecific, pal."ticularized~' e:x;planation of why he was unable to 

devote his attention to the litigation at that time. The court would then be in 

the position of repeatedly evaluating the President's scheduling priorities_ 

T~s a~proach is an obvious affront to the complex a.ud delicate. 

relationship between the Judiciary and the Presidency. Neither branch 

should be in a position where it must approach the other fo:r. approval to 

. carry on. its day-to-day activities. ~s teusion is Qlready severe enough on 

those rare occasions when the co'1.1rls have sought testimony from the 

President. The courts have heeded Chief Justice MarshaWs admonition not 

to "proceed against a President as against other witnesses"; out of respect 

for the separation of powers1 the court.s have required a heightened 

showing of need for the President's testimony, and. they have permitted it to 

r. 
\. .. 

WJC LIBRARY PHOTOCOPY 



05110/96 08:40 '5'312 702 0730 uc Law SchOol· 

fi1nctions. 

When the President is not a witness but a defendant in a personal 

damages action~ however, this tension increases elq)onentially. The courts 

will face the problem of how to balance the President's responsibilities 

against the demands of litigation not once, a.e they do when he is a witness, 

but repeatedly. The constant struggle between the Chief Executi:\re and a 

bial cotu"t is precisely what Jefferson feared; "[T]he several courts. could 

bandly him from pillar to post~ keep him constantly trudging :from north to . 

south & east to west, and withdraw him entirely from bis constitutional 

duties[.J> But even if the trial courts discharge their responsibilities with · 

the greatest judiciousness> it is difficult to think. of anything more 

inconsistent with the separation of povtrers than to put courts in the po~ition. 

of continually passing judgroen·t on whether the President is spending his 

time in a way they find acceptable_ 

S. The court below i:!ppears to have viewed the Presidenfs claim in this 

ease as extraordinary, both in the relief :that it sought and :in the burden 

that it imposed on respondent.l In fact the relief that the President seeks­

the temporary deferral oflitigation-is far from unknown in olll" system, 

and the burden.s it impqses on plaintiffs· are not at all extraordinary. There 

are numerous instances where civil plaintiffs are required to accept the 

temporary postponement of litigation they have brought so that important 

institutional interests ean be protected. 

1The panel majority, fQr example, declm:ed that Article II "'did not C'r'@ate a m~narehy'• and · 
thst the President i$ "cloaked with none of the attributes of sovereign immunity." 
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For example. the Soldiers• and Sailors1 Civil Relief Act, .50 U.S.C. a 

§§ 501-25 (19R8 & Supp. 1994), prpvidee that civil suits by or against military . . . 

personne1.are to be tolled and stayed while they are on active duty_ As a 

result., servicememhers who are sued while on active duty can, in 

approp:riate circumstances, obtain precisely the relief that the President 

seeks. here. 2 Section 362 of the bankruptcy code, the so-called automatic stay 

provision, provides that litigation against a party is to he stayed as soon as 

that party files a 'bankruptcy petition. That stay will ordinarly remain in 

effect until the bankruptcy proceeding is completed. [check]( Thus if 

respondent had sued a party who entered bankrupcty, respondent would 

· automatically find herself in the same position she will be in if the 

President prevails before this Court-except that the bankruptcy stay is 
' . 

indefinite. while the stayhi this cas~ has a definite term.~ limited by the 

· constitutional limit on a President's tenure of office . 

. The abstention doctrine established. by Pullman [full citation] requires 

district courts to stay, or to dismiss without prejudice) certain cases, while 

the plaintiff-who has a right to pm·sue his or her federal claims in federal 

·court-is instead required to seek relief in state courts. It is far from 

unheard of for Pullman abstention to precipitate delays of six or eight years 

in' federal litigation [Douglas in England; see Hart & Wechsler]. Few 

Presidents serve as many as eight year5 in office, and even then only 

plaintiffs who sue at or before the outset of the President~s term will face a 

delay of that length. 

2Specifically, the Act provides that the litigation is to be sl$.yed unless it can be shown that 
the se:rvicem:ember's status would not be adversely affected by reason of military service. 
citation . . 
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In fact, any go\ternment employee w~o unsuccessfully raises a 

quaJified immunity dGfenM in atrial court i5 entitledt in the USJ,lal case, to~-~ 

a stay of discovery (cite Harlow) while he or she pursues an hlterlocutory 

app~al. T11~l will routinely delay litigation for a substantial period, possibly 

for several years. The common requirement that a plainti.ff e:xhaust 

admini stratiYe remedies can impose extensive delays, sometimes .as much 

as several years, before a plaintiff is able to proceed in court. [cite? maybe 
. . . 

KC Davi5 treatise?] The doctrilie of primary jurisdiction, where it applies, 

forces plaintiffs to postpone the lith;ation of' their civil clai:to.s wh:i.le they 

institute administrative proceedings. and potentially judicial review of the 

administrative determination, even thnu.gh ·the administrative proceedings 

may not be able to provide relief-a process that can of course take several 

years. i\.nd district courts often exereis~ theil:- discretion to stay civil 

proceedin.gs, over the objecLion·ofthe plaintiff, while a related criminal 

prosecution goes forward. 

We do not suggest that all of these doctrines operate in exactly the 

same way as the relief that the Pl"esident seeks here. But these examples 

thorougly dispel any suggestion that the President, in asking that this 

litigation be deferred. is somehow placing hilm3elf "above the law." More 

specifically, these examples demonstrate that what the President i.s 

seeking-thE! t.i,;~mporary deferral of litigation-is sometlli.ng that our 

system is prepared to do when significant institutionalla.terGsts are at 

stake, as they manifestly are here. If litigation is deferred in order to protect 

an agenc.y's interest in the uniformity of its t•egulatory pt'ograms~ or to 

. pro'Vi.de ·for the orderly administration of a bankrupt's estate, we submit 

( ... _, 
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that a fortiori it should ·be deferred in order to allow the President to at d · 

to· his unparallelled responsibilities. 

4. [My section on the cross-appeal] 

· 5. This is the only opport-unity for this Court to review the President~e 

clajm and grant adequate relief. Iftbis Court denies review at this point, 

the case wiJl proceed in the trial courl, and the President's. right to have t.he 

litigation deferred-· a right ilrooted in the constitutional t~adition of the 

separat1on of powers" (Fitzgerald, 457 U.S. at 749)-will be in.-etrievably loat. 

Should the President prevail on the merits below; this Court will not even 

have the opportunity to proVide gttidance for futuro cases. 

The Court in Fitzgerald specifically anticipated the threat posed by 

suits of this kind. Because of uthe sheer prominence of the Presidenes 
-

office," the Court noted, the President "would be an. easily identifiable target 

for suits for civil damages." 457 U.S. at 752. Chief Justice BUi"ger added: 

'"WheP. litigation processes are not tightly controlled ... they can be and are 

used as mechanisms of extortion. Ultimate vindication on the merits does 

not repair the damage.71 Id. a.t 763 (concurring opinion; footnote omitted). 

· ~s we. have sho~. it ~as bsen assumed, since the earliest days of the 

Republic, that a sitting President cannot be sued. Now. for the first time, a 

. court has breached that unda~standing_)n the~e cii:cumatances, the fac~ 

that there is "no historical record of numerous suits against the 

President"-as ther.e was no comparable record before Eitzgerald (id. at 753 

n.33)-provides no reassurance at all that this case will be an isolated one . 

. The Court has recognized that a "special solicitude [is] due to claims. 

alleging a thr.eatened breach of essential Presidential p:rerogatives under 

C> 
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the separation ofpowers" (457 U.S. at 743). See also Franklin. The 

should grant review in this case to protect those prerogatives. 

c 

141 026 
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OUJSTIONS PRESENTED 

The respondent has brought suit in 

court to recover civil damages against an incumbent President, 

_based in substantial part on alleged conduct ou~side the scope of 

the President's offic1al duties. The questions presented are: 

1. Whether the litigation of private civil damages claims 
· -t-Lu. oJ. YC.AA.C t.. cl( 

against an incumbent President must in all aut the mos.E 
~ \ -u ... w..d-cM.-t.ct. ~ .) · 

exceptional~ deferred until he leaves office. 

2. Alternatively, whether a district court, as a proper exer­
. ~w..fA1 I . 

cise of judicial discretion, can an€PeHOu~ stay such 

litigation in whole or part, until the President leaves 

office. 

0103059.01-0.C. Server la i Draft. May 10, 1996- 9:14_pm 
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LIST OF PARTIES TO THE PROCEEDING 

1. President William Jefferson Clinton is a Defendant in 

case, and the Petitioner in this Court. 

2. · Paula Jones is the Plaintiff in this case; and the Respon-

dent in this Court. 

3. Danny Ferguson is a Defendant in this case, but is not a 

party to the proceedings in this Co~rt. 

fl~ t,•lcL ~~·· 

1~~ '--fi..A--'-v\.._ ...... l \~ 

{)MJ <(l. "'--V- ':. ~. 
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1lt~ cLll 'fvv pr~ 
~\/-' lM- VJ\ M., l:> .A.·~ J . . ' ~l 

OPINIONS BELOW - ~<:::>'\ ({9 
. ~ . 

The opinion for which the President seekS review i Q. + 
Jones v, Clinton, 72 F.3d 1354 (8th Cir. 1996). The princip z J.3 

~· 
opinion of the District Court in this case is Jones v. Clinton, >o 

869 F. Supp. 690 (E.D. Ark. 1994). Both of these opinions, as 

well as all other opinions and orders issued by the courts below, 

.are included in the Appendix to this petition. 

· BASIS POR JURISDICTION IN THIS COURT 

The decision of the United States Court of Appeals for 

the Eighth Circuit was issued on January 9, 1996. President 

Clintbn timely filed a p~tition for rehearing and a suggestion 

for rehearing en bane, which was denied on March 28, 1996. This 

Court's jurisdiction is invoked pursuant to 28 u.s.c .. § 1254 (1). 

LEGAL PROVISIONS INVOLVED IN THIS CASE 

U.S. .CONST. art. II, § 1, cl. . 1 

U.S. CONST. art. II, §§ 2-4 

U.S. CONST. amend. XXV 

42 u.s.c. § 1983 

42 u.s.c. § 1985 

50 u.s.c. app. § 510 

50 u.s.c. app. § 521 

so u.s.c. app. § 525 

Fed. R. Civ. P. 40 

These provisions appear verbatim at pages 

Petitioner's Appendix. 

0103059.01-0.C. Scrver.2a 1 
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STATEMENT OF THE 'CASE )bf(~ 
Petitioner William Jefferson Clinton 

the United States. On May 6, 1994, respondent Paula Corbin Jones 

filed this.civil damages action again$t the President in the 

United States District Court for the Eastern District of Arkan­

sas.· The complaint was premised in substantial part on conduct 

alleged to have occurred three years earlier, before the Presi­

dent took office. The complaint included two claims arising 

under the federal civil rights statutes and two arising under 

common law, and sought $175,000 in actual and punitive damages 

for each count. 1 ~risdietion was. founded .Oil 28 U.S.C .. §§ 1331~ 

1:332 and l-343. "--

The President moved to stay the litigation or to dis­

miss it without prejudice to its reinstatement when he left 

The first two counts allege that in l99l,·when the President 
was Governor of Arkansas and respondent a state employee, he sub­
jected respondent to sexual harassment and thereby deprived her 
of her civil rights in violation of 42 U.S.C. §§ 1983, 1:985 
(1988) . A third claim alleges that the President thereby in­
flicted emotional distress upon respondent. Finally, the com­
plaint alleges that in 1.994, while· he was President, petitioner 
defamed respondent through statements attributed to the White 
House Press.Secretary andhis lawyer, denying her much-publicized 
allegations a~ainst the President. 

Arkansas State Trooper Danny Ferguson was named as co­
defendant in two counts. ·Respondent alleges that Trooper 
Ferguson approached her on the President's behalf, thereby con­
spiring with the. President to deprive the respondent of he:t civil 
rights in violation of 42 U.S.C. § 1985. Respondent also alleges 
that Mr. Ferguson defamed her in statements about a woman identi­
fied ~:S "Paula," which were attributed to an anonymous 
trooper in an article a.bout President Clinton's personal conduct 
published in The American Spectator m~gazine. Neither the publi­
cation nor the author was named as a defendant in the·suit. 
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office, asserting that such a course was required by the 

nature of the President's Article II 

separation of powers. The district court stayed trial until the 

President's term of office expired, but held that discovery could 

proceed immediat-ely 11 as to all persons, including the President 

himself." ·Pet. App. .....__. 

·The court reasoned.that "the case most applicable to 

this one is Ni:kon v. Fitzgerald, [457 U.S. 731 (1982)] ," (Pet. 

App. ___ ) which held that a President is absolutely immune from 

any civil litigation challenging his official acts as President. 
'\1........ .!\~ \.....; ~:.t <::. ~--' ~el-M-~ ~r . 

See id. at ile the holding of Fitzgerald. did not apply to 

this case Clinton was sued for. 

before he 

·1angua.ge of the majority opinion'' in Fitzgerald "is sweeping and 

quite firm in the view that to disturb the President with defend· 

ing civil litigation that does not demand immediate attention 

would be to interfere with the conduct of the duties of the 
· ~ t.auvi ~ ... \l....v.. ~,>.\\:teA. ~"i / . 

office,..." iffid tha0hese concerns "are not lessened by the fact 

that the [conduct alleged] preceded his Presidency. 11 Pet. App. 

Invoking Federal Rule of Civil Procedure 40 and the court's 

equitable power to manage its own docket, the court stayed trial 

"(t]o protect the Office of President from unfettered civil 

litigation, and to give effect to the separation of powers. 11 

Pet. App. _. Id. 2 lLu:... 

(.N ~ J V\..0 \ I 8i \Vv; "t.O..v.. i-/ \ 

2 The stay of trial encompassed the claims against Trooper . 
(continued ... ) 
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'-~o-..1- ~ L-> as) - . . 
~owever, J::t:, four@ 11 no reason why the discovery and deposi-
. ·· . . fu ~trw\.-r t}-p.t;:v 
process could not' proceed"'" and>sai{ that this would avoid 

·. i-{.,.._r- ~.Jv~.; \.,..r 6tc.u..v-

~loss of evidence with the passage of time. Id. 

tion 

the 

The President and respondent both appealed.s A divided 

panel of the court of appeals reversed the district court's order. 

staying trial, and affirmed its decision allowing discovery to 

proceed. Three opinions resulted.· 

Judge Bowman found the reasoning in Fitzgerald "inappo­

site where only personal, private conduct by a President is at. 

issue," (Pet. App. ), and determined that "the Constitution 

does not coz:,fer upon an incumbent President any immunity from 

civil actions that arise from his unofficial acts." Id. at 
P..t. v.r-. 0 \;-~ '\L....c.. 'f 

/ 11ifhe Court • s struggle in Fitzgerald to establish presidential 

immunity for acts within the outer perimeter of official authori­

ty belie~ the notion that beyond this perimeter there is still 

more.immunity waitlng to be discovered"" he wrote.-:- Pet. App. 

He further found that it would be.an abuse of discretion 

to stay all proceedings against an incumbent President, asserting 

.. 2 ( ••• continued) 
Ferguson a:s well, because the court found. "too much interdepen­
dency of events and testimony to proceed . iecemeal (.:' and that 11 it 
would not be possible to try the Trooper adequately without 
testimony from the President." .Id..,_ 

3 Trooper Ferguson did not participate in the appeal, but the 
district court, at President Clinton's request, stayed the liti­
gation as to both defendants pending appellate review. Pet. App .. 

0100059.01-D.C. Serv"r la 4 Prnft MAy 10, 1996.0:14 pm . 
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I . ,r ~ 
\,0 rr..; . ?l'lll\iJ.~li~ iv...~.V.L.U~\~ ~Zu. .. (~~.-.,\ ~ . 
. \'<'1 d-J .. f 'Yv"'-:"-k.Cl c....... J~<.e;l . ':,'-< . fl.u. U...V...Vl'T 
th~e") the Pr entitled to i unity, if at all, only ~ c.;._,- . · 

beca~·;e the Constitution ordains it. n ~ at _. e..~~~\.--\'1'---
Judge Bowman ~ut·aside concerns that separatiqn of 

· po~ers. could be breached by a trial c.ou~exercising control over 

.the President's time and priorities, through the supervision of 
. . \. \-\\ ~C:Uc..v..t ol I . ' 

discovery·. and trial,._ '\on the groun.El t.hat any separation· of powers 

problems could be avoided by "judicial case management sensitive 

to the burdens of the presidency .and the demands of the 

President's schedule." .ML. at __ . 

denc€l that the district court would exez'cise its broad diseratio~t:_ 

t..o eontrol litigation· so. as to avoid thwarting the performance~ 

~(:) i.AAtD-It t. presidential duties. ~.at .c:._ 
ll· 

This discretion, however, was not deemett so broati-as. to 

sanction the stay of trial ordered here. Judge Bowman found 

the court of appeals had "pendent appellate jurisdiction" to 

entertain respondent(ef) challenge to that stay, id. at n. 

(citing Kincade v~ Cit~ of Blue Springs. Mo., 64 F.3d 389, 394 

(8th Cfr. 1995}), and then reversed the stay as an abuse of 

discretion. ~ at n 

Judge Beam ''concur [red] in the conclusions reached by 

Judge Bowman. 11 (Pet. App. __ ). He stated that the issues pre­

·sented 11 raise matters of substantial concern given the constitu-

tional obligations of the office" of the Presidency. Id. at 

He also acknowledged that ~ 11 judi.cial branch interference 

with the furictioning of the .presidency should· this suit be 

allowed to go forward 11 is a matter of "major concern." Id. at 

5 Draft May 10, 1996. 9:14pm 
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He expressed his belief, however, that this litigati 

could be managed with a "minimum of impact on 

schedule." ML. at __ . . This could be accomplished, he suggest-~--
. . . . . . 

ed, by the President's choosing to forego attending his own trial . 

or~volved in discovery, or ~y limiting the number of pre-. 

trial encounters between the President and.respondent's counsel. 

~ at . ~Judge Beam stated that he ~as concurring --. 
~~}th the understanding l( that· the trial judge would have substan-

tial latitude to manage the litigation in a way that would 

accommodate the interests of the Presidency. ~ at 

Judge Ross dissented, contending that the demands of 

·the President's constitutional duties and principles of separa-

.. tion of powers justified staying the litigation altogether until 

he leaves office. Pet. App .. --· In his vie_w, the "language, 

logic and intent" of Fitzgerald ''directs a conclusion here that, 

unless exigent circumstances can be shown, private actions for 

damages against a sitting President of the United States, even 

though)based on unofficial acts, must be stayed until the comple-
, . , 

tion of the President's term .. " Observing th~t 11 no other branch 

of government is entrusted to a single person, 11 he.found that --\\ 
· [t)he burdens and demands of civil litigation can be expect-

ed ... to divert [the President's] energy and attention from the 

rigorous demands of his office to the task of protecting himself 

against personal liability. That result ... would impair the 

integrity of the role assigned to the President by Article II of -

the Constitution. '1 
• ~ at 
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Judge Ross also found that private civil 

sitting Presidents would "create opportunities for the 

to intrude upon the Executive's authority, set the stage for 

potential constitutional confrontations between courts and a 

President, and permit the civil justice system to be used for 

partisan political purposes." Id. at At the same time, 

Judge Ross reasoned, postponing litigation "will rarely defeat a 

plaintiff's ability to .ultimately obtain meaningful relief. ••. 1.!;L_ 

Accordingly, Judge Ross said he would allow litigation to proceed 

against a sitting President only if a plaintiff could."demon­

strate convincingly both that delay will seriously prejudice the 

.plaintiff's interests and that it will not significantly impair 

the President's abilities to attend to the duties of his office." 

l.!;L_ at 

The court of appeals denied the .President's petition 

for rehearing with three judges not participating and Judge 

McMillian dissenting. Judge McMill-ian said the maj,ority' s 

holding had "demean[ed] the office of the President of the United 
. . '¥\..._'-'4 -~"' 1'"W- lM...c-\ e-.',~ t...SJJ;\AO 

States." Pet. App. __ • 11 My aolleagues~ould put all ·the proe- 1 
t..:........,_IJ 

1-e'ms of our nation oxx a pilot conttol and- treat as more nrge~a 
A 

private lawsuit that even the [respondent] delayed filing -for at· 
. . / . \ .....n..ct\.. n..w..~ ~~ Lfl~i'-i v. r.-....I.J.; -

least three years~ n h~- ~(_id •. at __ ), and would' "allow 

judicial interferenc with, and control of, the President's 

time. 11 

RE GRANTING TBB PETITION 
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. · . This case presents a question of 
\ l......._~IN~O.:V\C-t. t\...,c..t I . . . . 
't.o both the Presidency and the Judiciary, which was resolved 

erroneously by the court of appeals. For th~ first time in out 

history, a court has ordered a sitting President to submit, as a 

defendant, to civil litigat~on directed at him personally. We 

believe that absent exceptional circumstances, a sitting Presi­

dent should never be placed in . this position.. But surely a 

President should not be placed in this position for the first 

time in. our history on the basis of a decision by a frc:~.gmented 

panel of a court of appeals, without this Court's review; 

The decision of the court below is, in addition, r1u W~.arwii 1 
erroneous in several. respects.. It is inconsistent wi U~xon v. 

Fitzgerald and ettt of st:e~ith established separation of powers 

·principles. In particular, the panel majority's suggested cure 

for the separation of powers problems its ruling creates --

"judicial case management sensitive to ... the demands of the . 1 
. i \ v,j(..ll..-<;r\... ~ ~ cli~-ULK-; \ 'i" 

President's schedule" (Pet. App. __ ) -- famounts to giving a 

trial court a general power to pass judgment on how the President 

spends his time and energies. 

The panel majority.also grossly overstated the suppos­

edly extraordinary character of -the relief that the President 

.seeks. The deferral of litigation for a specified, limited 
fu-.1.\t,A ~ 

period is far from unknown in our/system, and it is routinely 

afforded in order to.protect interests that are not comparable in 

importance to the interests the President advances here. ~ 
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1 

ly, the majorieyLs holding that the court had no equitable powei> ""'-:---. 

to stay l:itigaticm involving a President is au undue constriction <---...., 

of the district court 1 si otherwise broad discretion, and is at c.._ 

ence that is to be accotded the P:resideney-.-z_ · · 
. ~>{_ . . -\.;~ 
Now, Itl.C5l$eo\rer-.. is. the appropriate j'unc;t'll~ for th z 

0 
Court to address these issues. If review is declined, the. ~> 

0 
President would have to undergo discovery and trial while in 

vev~ i v.J·f!...<.L.S. k ~~ 
office, wh i th would eviscerate . the/ he· seek_s to vindicate~;- S:f.l:d-"L-

conld forQclose eubsequ!!nt rf!:'lview by the CourV. Moreover, if the 

decision below is allowed to stand, federal and state courts 

could be confronted with a multiplicity of private civil damage 

complaints against incumbent Presidents, which increasingly 

would enmesh Presidents in the judici~l process~nd the courts 

·in the political arenaTto the detriment of both. It is there-
\"'-"-\'vw'fc......~ VM\-<.Cl i'-' ~·s. CtV;...L 

fore important that the\ issues 'Jbe confronted now. ,..-z.......... ~~ 

I. The Decision Below !s Inconsistent With~ · I r1( 
v. Fitzgerald. 

. .. 
Historically, the court has recognized that the Presi- .· 

dent "occupies a unique position in the constitutional scheme." 

Fitzg@rald, 457 u.s. at 749. Unlike the power of the other 

· branches of government,. the entire "executive Powern is vested in 

a single individual, 11 a President, 11 who is indispensable to the 
. . "\IA.t~ 

execution of that power. Article II, § 1. The President is ~ 

Vl~_duty 24 hours a day/ and any significant demand on his time 
J- 1\ . . ·' 

' ) . 
necessarily imposes on his capacity to carry out his constitu-

tional responsibilities. 
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Accordingly, "[cJourts traditionally have 

the President's constitutional responsibilities and 

factors counseling judicial deference and restraint. 11 ·M;L... 

752. Indeed, ~[t]his tradition can be.traced far back into our 
' . ' . 

constitutional history." Id. at 752 n. 34. ·.The form of "judicial 

deference and restraint'' that the President seeks here - merely 

postponing the suit against him until he leaves office - is 

modest, much more modest, for example, than the absolute immunity 

that Fitzgerald accorded all Presidents for actions taken within 

the scope of ~heir presidential duties. 

Fitzgerald held 5-4 that Presidents enjoy absolute ""'----:--

imm1lnity from damages liability fin acts within the "outet: ~ 

pee.x:r~i.t;m~.eftt,..ee!-:tr:..!l"4o~f~t=-l'h1.1:e~ictr:---co:YJf~ff:il:1c::-:1t;a:rl~ddum:t"t1~e"Ss-:-.-];:;gL:ll;:.:-. -aartt:-.4"1~5r€.6r.t{ The panel 
1>...-.l'-''•de>-.. '\--Lu..1"1!. \\ d""-'1"' 

~Fitzgerald belding was "'iK-- o..\.s.-Jll.<.t majority concluded that because 
\ \.M.v.AV.v..,.;, ~ c...CMJ-- . ' 

lamited t2 civil damages claims challenging his official acts, 

the President should receive no form of protection from any other 

civil suits. This conclusion is flatly inconsistent with the 

reasoning of fitzgerald. The Court in Fitzgerald determined that 

t'he President was entitled to absolute immunity not only because 

the threat of liability ter official·ac~ight inhibit him in 
. \ i?At~eJ / . 

carrying out hisfduties fearlessly and particularl~ (457 u.s. at 

752 & n.32), but also because -- in the Court's words -- 11 the 

singular importance of the President's duties" means that "diver-

sion of his energies by concern with private l.awsuits would raise 

unique risks to the effective functioning of·governm.ent." Id. at 

751. 
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The panel majority ignored this second basis for 

holding of Fitzgerald. The firs·t basis of Fitzgeralg -··that 
""'- o..\:-(:.~c.\ I . . 

threat of liability might ahil..P...officiial Presidential decision 

making is, of course, not present here. 4 But in this case the 

President does not seek immunity from liabilityA. ~e seeks protec-
. . . t 

tion only from the second risk emphasized by .fitzgerald -- the 

burde~nevitably attendant upon being a defendant in a lawsuit. 

The court of.appeals simply disregarded this "unique risk to the 

effective functioning of government. 11 

T 

mining that the plaintiff's claim for civil damages presented a 

sufficiently significant interest to warrant the unusual step of 

exercising jurisdiction over the President. In Fitzgerald, the 

Court cautioned lower courts to refrain from doing so in all but 

the most compelling cases: 
. . 

It is settled law that the separationkof-powers doctrine 
does not bar every exercise of jurisdiction over the Presi­
dent of the United States. But our cases also have estab­
lished that a court, before exercising jurisdiction, must 
balance the constitutional weight of the interest to be 
served against the dangers of intrusion on the authority and 
functions of the Executive Branch. When judicial action is 
needed to serve broad public interests -- as when the Court 
acts, not in derogation of the separation of powers, but to. 
maintain their proper balance, ~, Youngstown Sheet & Tube 
Co. v. Sawver, supra, or to vindicate the public interest in 
an ongoing criminal prosecution, ~United States v. Nixon, 
sypra -- the exercise of jurisdiction has been held warrant­
ed. In the. case of this merely private suit for damages 
based on a President's official acts, we hold it is not. 

4 The President reserved the right below to assert at the 
appropriate time, along with certain common law immunities; the 
defense of·absolute immuntty to the defamation claim that arose 
during his Presidency. 
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457 u.s. at 753-54 (citations 

The clear import of 

who wishes to bring a sitting President to court must show that 

the litigation would serve a broad constitutional or public 

interest.beyond those that are present in private civil damages 

claims. The majority.below, however, found this passage to be 

inapposite, and further found that respondent had a constitu· 

tional right to litigate her claims expeditiously, which overrode 

any interest .asserted by the President. ~ See also ~ at 

1363 . (Beam, J., concurring) . This contradicts Fitzgerald's find· 

ings that a "merely private suit for civil damages" ·-·even one 

alleg~ng a violation of the pl~intiff's constitutional rights 

did not justify subjecting a President to a federal court's 

jurisdiction. The majority's resistance to applying these impor­

tant principles to the present case should be·reviewed by this 

ourt. 

1 ~I. The Court Of Appeals Overlooked Significant 
Historical Sources. 

As the Fitzgerald Court demonstrated, the principle 

that a sitting President may not be subjected to private civil 

lawsui~as deep roots in our traditio¥~ 457 U.S .. 751 n.31. 

Justice Story stated that 11 [t]he President cannot ... be liable to 

arrest, imprisonment, or detention, while he is in the discharge 

of the duties of his office; and for this purpose his person must 

be deemed. in civil cases at least, to possess an official · 
I J 

inviolability. 3 J. Story, Commentaries on the Constitution of 
" the United States § 1563 ,· pp. 418-19 (1st Ed. 1833) {guoted in 
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Fitzgerald, 457 u.s. at 749} (emphasis added).· Senator 

and then Vice President John Adams, ·both delegates 

tutional ·Convention, agreed: .tna/ 
the President, personally, ·was not subject to any process 
whatever .... For [that} would ... put in the power of.a 
common justice to exercise any authority'over him and stop 

.the whole machine of Government. 

Journal of William Maclay 167 (E. Maciay ed. 1890) (quoted in 

Fitzgerald, 457 u.s .. at 751 n.31.). 

President Jefferson was even more emphatic: te? 

The leading principle of our Constitution is the independe~ 
of the Legislature, executive and judiciary of each oth-
er, ... But would the executive be independent of the judi­
ciary, if he were subject to the commands of the latter, & 
to imprisonment for disobedience; if the several courts 
could bandy him from pillar to post, keep him constantly 
trudging from north to south & east to west, and withdrawn 
him entirely from his constitutional duties? 

10 The Works of Thomas Jefferson 404 n. (P. Ford. ed. J.905) 

(quoting a letter from the President to the prosecutor in the 

trial of Aaron Burr) • As the court said in Fitzgerald, "nothing 

in {the Framer's] debates suggests an expectation that the 

President would be subjected to the distraction of suits by 

disappointed private citizens." 457 U.S. 751 n.31. 

Moreover, the Framers believed that a President could 

not be prosecuted criminally, until after he had been. impeached. 

or otherwise· removed from off ice. s As later eloquently argued by. 

· s ~ The Federalist No. 69., at 446 (Alexander Hamilton) 
(Modern Library ed., 1937; id. No. 77, at 502 (Alexander Hamil­
ton; id, No. 65, at 426 (Alexander Hamilton); 2 Max Farrand, Ihe 
Re£Qrds of the Federal Convention of 1787, at 500 (rev. ed. 1937) 
(noting the comment of Governor.Morris); id. at 626 (comment of 
James Wilson). See also Nixon v. Sirica, 487 F.2d 'iob, 757-58 · 
(D.C. Cir. 1973) (MacKinnon, J., concurring in part and dissent-
. in part); Stephen L. Carter, The Political Aspects of Judi-

e .•. ) 
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then-Solicitor General Robert Bork, this is because a 

President could not be subject to prosecution without 
. ' . 

his ability to perform the duties of his office. 6 

The panel here failed to heed this historical evidence 

and held that private civil damages suits can proceed against an 

incumbent President, thereby according civil actions higher 

status than criminal prosecutions, in contradiction to Fitzger-

S!.l..Q. ·~ 457 u.s. at 754 n.37. Such inattention to the intent 

of the Framers in answering a constitutional question of first 

impression contradicts the approach taken by the Fitzgerald 

court, and further manifests the need for review by this Court. 

III. The Decision Below Also Was Inconsistent With The Constitu­
tional Tradition of Separation of fowmrs .. 

The panel majority attempted to minimize the concerns 

that so troubled the Framers by citing the few occasions on which 

Presidents have testified in judicial proceedings -- something 

that ha~ be~n done only in cases of exigent need, and then only 

under carefully contra'lled circumstances. ~~t, the rigid 

holcp ng bel ow, requiring trial courts in all cases to proceed 

with litigation against a defcndant.Chief.Ex~presen..t.s.-a 

<:.: .1 • ~ r G :t .\ tol' o;:x:\oc ,a., ~ "' c:;vv<c: =t{ · r, b <Co .,1 ,' b C,;..., P{ 0 r C t'1""vV> '+" 0 L:• \.,' ' .. \ fltt::: ' •'f'' ... 
,.-, I ~ ' ':) '1'1 .... l> i ,. I L ~ J. h h... \-i I.. ....D 'v.o. \1 c..,.._ ..; l.r\ L;~ t..A ' 

'.' ........ ; <1: """""""" 's \' 

5 ( ••• continued) 
Qial Power; Some Notes on the Presidential Immunity Decision, 
131 U. Pa. L. Rev. 1341, 1370 (1983). · 

6 Memorandum for the United States concerning the Vice 
President's Claim of Constitutional Immunity at 17-19, In re 
Proceedings of The Grand·Jury·Impaneled Dec. 5, 1272, No. 73 965 
(D. Md; filed Oct. 5, 1973}. 
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S1gnificant break from the tradition of judicial. deference~-~' 

to the Presidency~ 

For example, Presidents on occasion have been 

upon as witnesses in criminal cases .. Such intrUsions are deemed 

. warr.anted because of the public's substantial interest in crimi-

nal law enforcement (Fitzgeral~, 457 U.S. at 754), and the 

defendant's Constitutional ~ight to compel evidence and testimon 

on his behalf (U.S. Const. Amend. 6; United.States v. Burr, 25 F. 

Cas. 30, 33 (C.C.D. Va. 1807) (No. 14,692d)), factors not present 

here. Even in thqse compelling cases, as Chief Justice Marshall 

recognized, courts are not "required to proceed aga'inst the 

President as against an ordinary individual." United States v, 

Burr, 25 F. Cas. 187, 192 (C~C.D. 1807) (No .. 14,694). Instead, 

they have required a heightened showing of need for the 

President's testimony, and have permitted it to be obtained only 

in a manner that does not disrupt his official functions, such as 

by videotaped deposition. 7 

Where the President is the pivotal, named defendant, 

there are few such devices available to minimize his involvement 

litigation There.is an enormous difference between being 

O!O:lOS9.01·D,C. Server 2a 15 Draft May 10, 1996 • 9:14pm 

WJC LIBRARY PHOTQCORY 

I 
' 



·sASM&F ID:371-7936 MAY 10'96 21=47 

·tv\ o.. c~ 
a third-party witness and being a defendant threatened 

financially ruinous personal liability. 

person with only the normal business and personal responsibili-

ties of everyday life -- which ~re, of course, incalculably less 

than those of the President. A President as a practical matter 

could never wholly ignore a suit such as the present one, which 

seeks to impugn the President's character and conduct over a 

lengthy period, and which seeks $750,000 dollars in damages from 

the President personally. "The need to defend damages suits 

would have the serious eff~ct of diverting the attention of a 

President from his executive duties since defending a lawsuit 

today -- e'\'en a lawsuit ultimately found to be frivolous -- often 

requires significant expenditures of time and money, as many 

former public officials have learned to their sorrow." Fitzger-

li_g, 457 U.S. at 763 ·(Burger, C.J., concurring). 

Judge Learned Hand once commented that as a litigant, 

he would "dread a lawsuit beyond anything else short of sickness 

and death." 8 In this regard the President is no different than 

any other litigan~ept .that a President's litigation, like ~ 
President's ~ness, becomes the nation's probiem. 

- The panel majority ruled that these problems can never 

be addressed by p6stponing litigation ~gainst the President: 

"[P)residential immunity . . cannot be granted or denied by the 

courts as an exercise of discretion." Pet. App. Instead, 

the panel majority's solution was "judicial case management 

8 .Lectures on Legal Topics, Assn. of the Bar of the City of 
New York 105 (1926). 
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~'f ·f\ ~ l ~-- w.l-\1 l_ k k. t.J~ . . 

.··?,- o- nv.~ n..c..~ LA- ~~ ;\..-\ \Jo.;\J'! 
··~-<1; s. ensitiv.: to the burdens of the prerldency and the demands of the ~"-1.1. 

•.. t-.,.1 / I J t.,;k_ 
· .. Pre'Sident's schedule." .I..Q..... at The anei majority envisioned 6 VO 

that, throughout the course of litigation against him, a Presi 6 ~~ ~ 

dent could "pursue motions for rescheduli g, additional time,· or . ~. t-
. . ~ -

continuances" if he could.show oceedings 11 interfer [ ed] 'tL.tvcM(L.l-vt.l . . 1kL 
with specific, particularized, ·clearly art' culated presidential V'€.vv...U..:.'"J~ 

duties." 

This means ,that a court 

. 0) ~J 
~L\iv-,...:. 

y would find it neces-

sary to pass judgment on the validity of a President's grounds 

for a continuan·ce or. relief from a d requirement of 

litigation, based on the executive that a matter of 

national interest commanded the President' attention at that 

time. If the President disagreed with a d dision of the trial 

court, .he could "petition [the court of ap for a writ of 

mandamus or prohibition." In other words, nder the panel's 

approach, a trial court could considering a 

request by the President f~'r adjus.tment in he litigation sched­

ule, that the President provide a "specific particularized 1
' 

explanation of why he was unable to devote is attention to the 

litigation at that time. The court would t en be in the position 

of repeatedly evaluating the President's scneduling priorities. 

Additionally, under the panel majority's rationa e, 

Presidents could be sued on state causes of action in state 

courts, often presided over by elected judges. It failed to 

consider the implications of this for federalism, or what avenue 

a President would have to challenge decisions by a state trial 

court that he believed unnecessarily'interfered with his ability 

to perform his national, constitutional duties. 
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Judge Beam concurred separately to attempt to 

the gaps in the majority reasoning, emphasizing that 

the decision "prohibits the triF.!l judge from halting or 

or rescheduling any proposed action by any party at any time 

shbuld sh~ find the duties of the presidency ar~ 

imperiled~" Pet. App. __ . Conversely, however, as, Judge 

McMillian pointed out in his dissent, "nothing in the majority 

opinion would prohibit ~ federal jud~e• .--·or even a state judge, 

for that matter -- "from ordering the President to appear, testi-

fy, provide discovery, answer ntirnerous interrogatories and. 

requests for admission at the trial judge's almost unrestricted 

Pet. App. 

This approach is an obvious affront to the complex and 

delicate relationship between the"Jud'ciary and the Presidency. 

Neither branch should be in a positio where it must app~oach the 

other for approval to carry on its da -to-day activities. Even 

if the trial courts discharge their r sponsibilities with the 

greatest judiciousness, it is difficu t to think of anything more 

inconsistent with the separation of p wers than to put courts in 

the pos{tion of continually p~ssing j on whether the 

President is spending his time in a they find acceptable. 

IV. The Decision Below was Tainted By The Erroneous Conviction 
TP3t The President Was Seeking Extraordinary Relief. 

The court below appears to have viewed the President's 

~laim in this case as exceptional, both in the relief that it 

sought and in the burden that. it imposed on respondent In fact, 

far from seeking a "degree of protection 
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. private wrongs enjoyed by no other public official (much 

ordinary citizens)," Pet. App. _, the relief that the 

seeks -- the temporary deferral of litigation -:- is far from 

unknown ·in our system, and the burdens it imposes on plaintiffs 

·are not at all extraordinary. 

There are numerous instances where civil plaintiffs are 

required to accept the temporary postponement of litigation so . 

·that important institutional or public interests can be protect­

ed. For example, the Soldiers' and Sailors' Civil Relief Act, 50 

u.s.c. app. §§ 501-:25 (1988 & supp. 1994), provides that civil 

suits by or against military personnel are to be tolled and 

stayed while they are on active duty. 9 Such relief is deemed 

necessary to enable members of the armed forces to devote their 

._ 

entire energ~ to t~e needs of the nation. 50 U.S.~. App. § 510. 
\; ~ o.... .,Jl n..J. ~ , "5\.v V\ c.t ~ W ~ ...Jka o....-v.. ~ cJ- vJl.A.:.. U- v._.,.._ o.. c.. 1-i \..--L 

, vt- ~ 1 President Clinton here thus seeks relief no different than that r 
v(J ~V.,.\ .~u..~ C.tA-,1'-" ~1'~.-~:>r~c..-h C\vt:UI.-< .. o\-C<,A.U1S 1 cl..t-o..J."""- 1v-Q_C:i"'-.('\t1....e. 14L;U--

~C which would btr= available to the lowliest ptivate ·in the armco 
t\..u... ~ """'-\ . '<U-l \.....s ~ I ~ '-- ~""f' ~c..-\ '(t ( 'l ~ lftCL ~ 1 Lu...... \ "'-vil LA..U 0 

. · ands. · 

The so-called automatic stay provision of the Bankrupt-
-

cy Code similarly provides that litigation against a debtor is to 
1~ -..Qilu v..._ · . · 

be stayed as soon as a/bankruptcy petition.is file~ That stay 

affects all litigation that "was or could have been commenced" 

prior to filing, and ordinarily will remain in effect until the 

lnt~ u .Specifically, lawsuits against an active-duty service member 
1 are to be stayed unless it can be shown that his or her interests 
~~ in the litigation would not be materially affected by reason of 
\)S,'\o military service. 50 U.S.C. § 521. 
(}.1\Mll-.. 
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bankruptcy.proceeding is completed. 

respondent had sued a party who entered bankrtiptcy, 

would automatically find herself in the same position she 

in if the President prevails before this Court -- except th~t the 

bankruptcy stay is indefinite, while the st~y in this case has a 
I 

definite term, limited by th~ constitutional limit on a 

President's tenure of office . 

. Other stays are. accorded as a matter of judicial ~ 
~ as when civil litigation is put off indefinitely until 

the conclusion of a related criminal prosecution against the same 

defendant,n or under the 'udicially-created abstention doctrine. 12 

The abstention doctrine established by Pullmag~istrict 

courts to stay, ·or to dismiss without prejudice, certain cases, 

_while the plaintiff'-- who has a right to pursue his or her 

federal claims in federal court -- is instead required to seek 

relief· in state courts. .It is far from unheard of for Pullman 

abstention to precipitate delays of six or eight years in federal 

litigation [Douglas in England; see Hart & Wechsler]. Few 

Presiden'ts serve as many as eight years in office,. and even then 

10 Indeed, a bankruptcy judge's discretion has been held suffi-
cient to authorize stay of third-party litigation in other courts 
that could conceivably have an effect .on the bankruptcy estate, 
even if the debtor is not a party to the litigation and the 
automatic stay is not triggered. See i1 U.S;C. § 105; 2 Collier 
on Bankruptcy 1 105.02. (Matthew Bender 15th Ed. 1994), and cases 
cited therein. 

11 See. e.g., Koester v. Amerigan Republic Investments, 11 F.3d 
818 1 823 (8th Cir. · 1993) ; Wehling v .. Columbia Broadcasting Sys. 1 

608 F. 2d 1084 (5th Cir. 1979-); United States v. Mellon Bank, 
N,A., 545 F.2d 869 (3d Cir. 1976) . 

. t:i See, e.g,, Burfordv. Sun Oil Co., 319 U.S. 315 .(1943); 
Commission of Texas v. Pullman Co., 312 u.s. 496 {1941). 
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only plaintiffs who sue at or before the outset of 

president's term will face a delay of that length. 

In addition, any government employee who 

ra:i.ses a qualified immunity defense in a tri.al court is entitled, 

in the usual case, to a stay of discovery while he or she pursues 

an interlocutory appeal. Harlow v. Fit:.;~geralg, 457 U.S. 800, 918 

(1982). That wiil routinely delay litigation for a substantial 

·period, possibly for several years. A--J.J.. w..J t o( \ivttlA.H 1f ~. 
we.do not suggest that all of these doctrines operate 

in exactly the same way as the relief that the President seeks 

here. But these examples .thoroughly ~ispel any suggestion that 
.·. . . . 

the President, in a~king that this litigation be deferred, is 

somehow placing himself "above the law, 11 or that .holding this 

litigation in abeyance would imperrnissiblyviolate a plaintiff's 

constitutional entitlement to access to the courts. More specif­

ically, these examples demonstrate that what the President is 

seeking -- the temporary deferral of litigation -- is something 

.that our judicial system is prepared to do when significant 

institutional or public interests are at stake, as they manifest-
k't. \ ell.. -.\ ~ \f.« .. 

't..-\.J. ')._u..J..t ~ '-ly are here. 
tL ~I,."""'- i kt<~-t).l I 

v. The Panel Majority Also Erre.d In Reversing The District \1-.U., ~ d.o.,(/.) 
Court's Decision To Stay The Trial Until After President k.cT c lt.cu.l 
~c~l%i~n~t~o~n~L~e~§~v~e~s~O~f~fui~c~e~,~--------------------------------- ~\l~~~~~ 
A. This Court Should Deter.mine If The Court Of Appeals 

Jurisdiction To Review This Aspect Of The District 
t:ourt' s Ruling.· 

-t-tv.\ 
Had(lA\',~~ 

~ v~ (;.I..N\. 

~t" \...CL:) 
l~\.-c~ 

Respondent cross-appealed to challenge the district ;1. 

order to stay trial. Ordinarily, though, a decision by a 

district court to stay ~roceedings is not a final decision for 
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purposes of appeal. 

Constr. Corp., 4b0 U.S.l, 10 n.11 (1983); 

y, Hutstedler, 703 F.2d 732, 735 (3d Cir. 1993). Such orders may 

be appealed on an interlocutory basis only by writ of mandamus 
- 13 pursuant to 28 U.S. C.' § 651. In asserting-that jurisdiction 

existed for her cross-appeal, the respondent did not contend that 

the order was appealable under 28 u.s.c~ § 1291 as a final order, 

or as a "collateral" order under Cohen y. Beneficial Industrial 

Loan CoiP., 337 u.s. 541, 546 (1949). Instead, respondent 

asserted, and the panel majority ~ound, that the Court of Appeals 

had "pendent appel1ate jurisdiction" over respondent's cross-

appeal. Pet. App. XXa n.4. 

In Swint v. Cha.mbers Cgunty Corum' n, 115 s·. Ct. 1203 
' (1995), however, this Court ruled that the notion of "pendent 

appellate jurisdiction," if viable at all, is extremely narrow in 

scope (~ id. at ~212), and is .not to be~used "to parlay Cohen-

type collateral orders into multi-issue interlocutory appeal 

tickets." 115. s. Ct. at .1211. ·. The majority sought to avoid the 

clear implication of Swint by declaring that respondent's cross~ 

appeal was "lnextr:icably intertwined 11 with the President's 

appeal, which was properly before the court under the collateral 

order doctrine. Pet. App. xxa n.4. (citing Kincade v. City of 

u Some co~rts recognize.that exceptions may exist in cases in 
which a stay is ntantamount to a dismissal" because it "effec­
tively end[sl the litigation." See, e.g,, Boushel v.~ Tgro Co, 
99.5 F.2d 406, 408 ·(9th Cir. 1993); Cheyney State, ?03 F.2d at 
735. Even assuming that this exception should be allowed, it is 
not applicable here, where the district court's order clearly· 
contemplated further proceedings in federal court. ·-~ Boushel, 
985 F.2d at 408-09. 
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BlueSprings, Mo., 64.F . .3cl 389, 394 (8th Cir. 19.95)).· 

reasoned that "[a]ll issues raised in the appeal and 

appeaL .. are resolved by answering one question: is a sitting · 

President ent~tled to immunity, for the duration of his presiden-

cy, . from civil suit for his unofficial acts? 11 ~· 

Contrary to the panel's unsupported assertion, the 

issues are not inextricably intertwined, and cannot be resolved . 

by answering that single question. The issue of whether the 

President is entitled, as a matter of law, ·to defer the litiga­

tion is analytically distinct from the question of whether a dis.-

trict court may exercise its discretion.to stay part of the 

litigation. The former question raises an issue of .law, to be 

decided on the basis of separation of powers principles such as 

those we have qiscussed; the latter is a discretionary determina~ 

tion that is to be made on the basis of the particular facts of 

this case. The former question, being purely an issue of law, is 

one on which the district court's determination is entitled to no 

special deference; the latter determination can be overturned 

only for abuse of discretion, as even the panel subsequently 

recognized. Pet. App. XXa n. 9. 

The district.court, in deciding to postpone the trial 

in this case, explicitly invoked its discretionary powers over 

scheduling (Pet. App. xxa (citing Fed. R. Civ. P .. 40 and 11 the 

equity powers of th.e Court")), and based its decision not only on 
. . 

the defendant's unique official status ~- which was certainly a 

relevant and valid factor to consider -- but also on a detailed 

discussion of. the particular circumstances of this case. 
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~~~TIAL ( 
. ~C::>~ ~ 

This is not a case in which any necessity exists t '1__1\1 
\ 

to rush to trial. It is ~ot a situation, for example,z f) J~ ~ 
in which someone has been terribly injured in. an acci- o (}­
dent through the alleged negligence of the President ~ 
and desperately needs to recover such damages as may be '?o 
awarded by a jury. It is not a divorce action, or a 
child custody or child support case, in which immediate 
personal needs of otherparties.are at stake. Neither 
is this a case that would likely be tried with few 
demands on Presidential time, such as an in rem fore-
closure by a lending institution. 

The situation here is that the Plaintiff filed . . 
this action two days before the three-year statute of 
limitations expired. Obviously, Plaintiff Jones was in 
no rush to get her case to court. . . . Consequently, 
the possibility that Ms. Jones may obtain a judgment 
and damages in this matter does not appear to be of 
urgent nature for her, and a delay in trial of the case 
will not harm her right to recover or cause her undue 
inconvenience. 

IQ. at 

Review of the district court's decision to postpone the 

trial ..:- unlike review of its decision to rej~ct the President's 

position that.the entire case should be deferred-- must address 

these particular facts of this case. Thus the respondent's 

cross-appeal raises issues that, far frombeing "inextricably 

intertwined" with the President's submission, can be resolved 

separately from it. The panel majority's expansion of the court 

of appeals' jurisdiction over this interlocutory appeal was in 

error. 

B. The Panel's Decision To Reverse The District Court On 
Ibis Point Also Was Incorrect On The Merits. 

As Justice Cardozo explained for this Court 1 a trial 

judge's decision to stay proceedings should not be lightly 

overturned: 

The power to stay proceedings is incidental 
to the power inherent in every court to con-
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trol the disposition of the causes on its 
docket with economy of time and effort for 
itself, for counsel, and for litigants. How 
this can best be done calls for the exercise 
of judgment, which must weigh competing in­
terests andmaintain an even balance .... 

We must be on our guard against depriving the 
processes of justice of their suppleness'of adaptation 
to varying conditions. Especially in conditions of 
extraordinary public moment, the individual may be 
required to submit to delay not immoderate in extent 
and not oppressive in its consequences of the public 
welfare or convenience will-thereby be _promoted. 

Landis v. North American Co., 299 U.S. 248, 254-55, 256 (1936). 

The panel here did not address the district court's 

finding~ regard (se~ and justified its reversal 

of the district court with a single sentence in a footnote: "Such 

an order, delaying the trial until Mr. Clinton is no longer 

President, is the functional equivalent of a grant of temporary 

immunity to which, as we hold today, Mr. Clinton is not constitu-. 

tionally entitled." Pet.App. XXa n. 9 .. It is unclear what the 

panel meant by labelling the district court's order the "func-

tional equivalent" of "temporary immunity", inasmuch as the 

district court denied the President a significant pari of the 

relief he sought. But it is entireli clear that the panel 

majority, in its sweepingand conclusory ruling, did not begin to 

conduct the kind of careful weighing of the particular facts that 

might warrant a conciusion that the trial court here abused its 

discretion. Such over-reaching by a court of-appeals to assert 

jurisdiction over the stay of trial, and to substitute its 

judgment for an appropriate exercise of discretion by a district 

court, warrants review by the Supreme Court. 
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- If the Court declines to review the case at this point, 

the President w~o~~~~~~~~~~~~ib~~~~~~~~~~~~~~·~h~· ~~~~~~~ u 

If that occurs, the righte_the President seeks to vindicate; w~ 

be irretrievably l'ost. Regardless of whether he prevails at_ 

trial, subsequent review would be ineffective and the Court 

likely will be deprived of Che opportunity to·provide guidance 

for future cases. 

For the·same reasons, the Court previously has recog­

nized a right of immediate interlocutory appeal to preserve a 

petitioner's ass~rted claims to be spared the b~rdens of litiga~ 

tion. See. e.g., Behreris v. Pelletier, 116-S. Ct. 934 (1996); 

piqital Equipment Corp. v. Desktop Direct. Inc., 114 S.Ct. 1992, 

1997 (1994): Mitchell v. For~yth~ 472 U~S. 511, 526 (1985). 

Where the petitioner is a President seeking to preserve important 

prerogatives of that office, the case for review has been found 

to be especially compelling. Fitzgerald, 457 U.S. at 743 .. ~ 

reasene aloe oall fer a grant of ce:z:tio:z:ari here(,.__ 

If the Eighth Circuit decision is permitted to stand, 

moreover, Presidents will be confronted with many m6re such law­

suits. Fi..tzgerald specifically anticipated this threatM Because 

Of ''the sheer prominence Of the president'S Office, n the Court 

noted, the President "would be an easily identifiable target for 

suits for civil damages." 457 u.s. at 752. Chief Justice Burger 

added: "When litigation processes are not tightly controlled ... 

they can be and are used as mechanisms of extortion. Ultimate 

0!03059.01-D.C. Server Za 26 Dntfl May 10, 1996 ·9:14pm 

WJC LIBRARY PHOTOCO~Y 



<SRSM&F 

·~·.·. 

!0:371-7935 MRY 10'95 21=55 

vindication on the merits does not repair the damage. 11 Id. 

763 (concurring ~pinion; footnot~ omitted). 

As we have shown, it has been assumed, since the 

earliest days of the Republic, that a sitting P~esident cannot be 

sued~ Now, for the first time, a court has breached that under­

standing. M eover, we are now as a society confronting a 

litigation expl sion where prominent people from all walks of 

life are ~ubjeote to harassing or extortionate lawsuits. If 
' .such suits are perm'tted to go forward without limitation against 

the President,. 

tial private 

President in 

noted below, "any number of poten-

be contrived to entangle a sitting 

or protracted litigation, alleging 

unwitnessed one-on-one e counters that are extremely difficult to 

dispose of by way of pret 'al motion ... Pet;.. App. __ . In these 

circumstances, the fact that there is "no historical record of 

numerous suits.against the President" as there was no compara-

ble record before Fitzergald ( id. ·at 753 n. 33) -- provides no 

reassurance at all that this case will be an isolated one.~ 

-
4 Heretofore, there have been no private civil suits initiated 
o actively litigated while the defendant was serving as Presi­
den . While there are recorded civil suits against Theodore 

lt, Harry Truman .and John F. Kennedy, all were underway 
before e defendant assumed office, and two of were effectively 
complete B the time the defendant became President. In New York 
ex rel. H r v. Roosev t, 1·79 N.Y. 544 ( 1904) , an intermediate 
court of appe ls affirmed dismissal of the complaint on January 
25, 1901, nine .onths before Mr. Roosevelt.became President. The 
New York Court Appeals affirmed the dismissal without opinion 
in 1904, while h was President. Id,. In DeVault v. Truman, 194 
S.N.2d 29 (1946), the action was initiated in November 1944 <i.d..... 
at 31), the month hat Mr. Truman was elected Vice President. 
The trial court gra ted the defendants' motion to dismiss. Mr. 
Truman became Presid nt in April 1945, and one year later, the 
Supreme Court of Miss uri affirmed the dismissal. Id. at 32 . 

. (continued ... ) 
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. It would be incongruoQs indeed if the last word on the 

critical issue of whether such litigation should go forward at 

all, o~ how such litigation can be controlled to protect the 

Presidency, is a splintered opinton by a panel of the Eighth 

Circuit Court of Appeals. Accordingly, now is the appropriate· 

juncture to review the issues of national importance raised by 

this case. 

14 ( ••• continued) 
John F. Kennedy was sued over an auto accident involving a 
campaign car in 1960, while he was a candidate for the Presiden­
cy. Complaint, Bailey v. Kennedy, No. 757200, and Hills v. 
Kennedy, No., 757201 (Los Angeles County Superior Court, both 
f-iled Oct~ 27, 1960 and subsequently consolidated) (hereinafter 
"Bailey") . After he was inaugurated, a Los Angele.s ·Superior 
Court judge denied the plaintiffs request to take the President's 
deposition, requiring only that he submit to written interrogato­
ries. Bailey, Order denying motion for deposition (Aug. 27, 
1962). The case was settled before the President. was required to 
respond. · 
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QUESTIONS PRESENTED 

1. Whether the litigation of a private civil damages action 
against an incumbent President must in all but the most 
c:x~cptional cases be deferred until be leaves office. 

2. Whether a district court, as a proper exercise of judicial 
discretion, may stay spch litigation until the' President 
leaves office. 
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. LIST OF PARTIES TO THE PROCEEDING 

Petitioner, President William Jefferson Clinton, was a defen­
dant in the district court and appellant in the court of appeals. 
Responde~ Corbi.n Jones was the. plaintiff in the district 
court and~cross-appellant in _the court of appeals. Danny 
Ferguson was a defendant in the district court. · -
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No. 

IN THE 

~upr.eme Q!:ourt ®£ m~e ~niu.b :itabs 
October Term, 1995 

. WILLIAM ffiFFERSON CLINTON, 

Petitioner, 

vs. 

PAULACORBJN JONES, 

Respondent. 

· PETITION FOR A WRIT OF CERTI~RARI ) \="or -\-.'n.e.=s-e ~ \;"es 
TO THE UNITED STATES COURT OF APPEALS D/11~ Cl\"'{:>·.-kt \ :z_e. f he 

. FOR THE EIGHTH CIRCUIT . \ ~ !Gth~ . .('" eai!h 

Petitioner William Jefferson Clinton respectfully re:.. .· 
quests that a writ of certiorari issue to review the judgment of 
the United States Court of Appeals for the Eighth Circuit en­
tered in this case on January 9, 1996. 

) . OPINIONS BELOW 

· The opinion of the court of appeals (Pet. App. 1) is re­
ported at 72 F.3d 1354. The court of appeals' order denying 
the petition for reheanng (Pet. App. 32) is reported at 81 F.3d 
78. The principal opinion of the district court (Pet. App. 54) 
is reported at 869 F. Supp. 690. Other published opinions of 

. the district court (Pet. App. at 40 and 74) appear at 858 
F.}Supp. 902 and 879 F{upp. 86. 

-:#--/ . . ~ . 
JURISDICTION 

The judgment of the United States Court of Appeals for 
· the Eighth Circuit was entered on January 9, 1996. A petition 

\.Word. 
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for rehearing was filed on January 23, 1996, and denied on 
March 28, 1996. This Court's jurisdiction is invoked pursu­
ant to 28 U.S.C. § 1254(1). 

LEGAL PROVISIONS INVOLVED IN THIS CASE 

U.S. CONST. art. II, § 1, cl. 1 

U.S. CONST. art ll, §§ 2-4 

U.S. CONST. amend. XXV 

42 u.s.c. § 1983 

42 u.s.c. § 1985 

50 U.S.C. app. § 510 
50 U.S.C. app. § 521 

. 50 U.S.C. app. § 525 

Fed. R. Civ. p, 40 

These provisions are set forth at pages App. 79-85 of the 
Petitioner's Appendix. 
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STATEMENT OF THE CASE 
Petitioner William Jefferson Clinton i~ President of the 

United States. On May 6, . 1994, ·respondent Paula Corbin 
Jones filed this civil damages action against the President in 
the United States District Court for the Eastern District ofAr­
kansas. The complaint was preinised in substantial part on 
conduct alleged to have occurred three years earlier, before 
the President took office. The complaint included two claims 
arising under the federal civil rights statutes and two arising 
under conunon law, and sought $175,000 in actuo!4 and puni­
tive damages for each of the four counts. 1 Jurisdiction was 
asserted under 28 U.S.C. §§ 1331, 133~ and 1343. 

The President moved to stay the litigation or to dismiss it 
without prejudice: to its reinstatement whc:n he left office, as­
serting that such a course was required by ·the .singular nature 
of the President's Article II duties and by principles of sepa­
ration of powers. · The distri.ct court ~tayed trial until the 
President's service in office expired. but held that discovery 

r 

1 The first two counts allege that in 1991, when the President was 
Governor of Arkansas aod respondent a state employee, he subjected re­
spondent to sexual harassment and thereby deprived her of her civil rights 
in violation of 42 U.S.C. §§ 1983, 198S (1988). A third claim alles~s that 
the President thereby inflicted emotional distress U{lOn respondent. Fi­
nally, the complaint alleges that in 1994, while he was fl'esident, peti­
tioner defamed respondent through statements attributed to the White 
House Fress Secrcwy and his lawyer, denying her much-publicized alle­
gations against the President. 

Arkansas State Troopet Danny Ferguson wu named as co­
defendant in two counts. Respondent alleges that Trooper Ferguson ap­
proached her on the President's behalf, thereby conspiring with the Presi­
dent to c:leprive the respondent of her civil rights in violation of 42 U.S.C. 
§ 1985. Respondent also alleges that Mr. Ferguson d~fi.Uil~d her in state­
ments about a woman identified only as "Paula," which were attributed to 
an anonymous trooper in an article about President Clinton's personal 
conduct published in The Am«rican Spectator magazine. Neither the pub~ 
lication nor rhe author was named as a defen(Jant in the suit. 
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could proceed immediately "as to all persons including the. 
President himself." Pet. App. 71. 

The district court reasoned that 11the case most applicable 
to this one is Nixon v. Fitzgerald, [457 U.S. 731 (1982)]," 
(Pet. App. 67) which held that a President is absolutely im-

. mune from any civil litigation challenging his official acts as . 
President. While the holding of Fitzgerald did not apply to 
this case because President Clinton was sued primarily for 
actions taken before he became President, the court stated thi:\t 
1~[t]he language of the majority opinion" in Fitzgerald 61is 
sweeping and quite firm in the view that to disturb the Presi_: 
dent with defending civil litigation that does not demand im­
mediate attention .•• would be to interfere with the conduct of 
the duties of the office." Pet. App. 68-69. The district court 
further found that these concerns uare not lessened by the fact 
that [the conduct alleged] preceded his Presidency/' /d. In­
voking Federal Rule of Civil Procedure 40 and the court's eq­
uitable power to manage its own docket, the district judge 
stayed the trial •Tt]o protect the Office of President .•• from 
unfettered civil litigation, and to give effect to the policy of 
separation of powers." Pet. App. 72.'1. 

The trial coun, observing that the plaintiff had filed suit 
· three years after the alleged events, further concluded that the 

plaintiff would not be significantly inconvenienced by delay 
of trial. Pet. App. 70 .. However, it found "no reason why the 
discovery and deposition process could not proceed,'' and said 

· that this would avoid the· possible loss of evidence with the 
passage of time. Pet.· App. 71. 

The stay of trial cncompM!icd the claims againsr Trooper Ferguson 
as well, becaw;e the court found that there was "too much interdepen­
d~ncy of events and testimony to proceed piecemeal," and that "it would 
not be possible to try the Tt"ooper adequately without testimony from the · 
President." Pet. App. 71. 
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· The President and respondent both appealed.' A divided 
panel of the court of appeals reversed the district court's order 
staying trial, and affirmed its decision allowing discovery to 
proceed. The panel issued three; opinions. 

Judge Bowman found · the reasoning in Fitzgerald 
"inapposite where only personal, private conduct by a Presi­
dent is at issue,;' (Pet. App. 11), and determined that .. the 
ConstitUtion does not confer upon an in.cumbent President any 
imlnunity from·. civil actions that arise from his unofficial 
acts.u Pet. App. 16. •The Court's struggle in Fitzgerald to 
establish presidential immunity for acts within the outer pe­
rimeter of official responsibility belies the notion ... that be­
yond this outer perimeter there is still more immunity waiting 
to be discovered," he wrote; Pet. App. 9. · 

Judge Bowman further concluded· that it would be an 
abuse of discretion to stay all proceedings against an incum­
bent President, asserting that the President "is entitled to im­
munity, if at all, only because the· Constitution ordains it. 
Presidential immunity thus cannot be granted or denied by the 

· courts as an exercise of discretion." Pet. App. 16. Ruling that 
the court of appeals had "pendent appellate jurisdiction·· to 
entertain respondent's challenge to the stay of trial issued by 
the district court, (Pet. App. S n.4) (citing K{ncadc v. City o 
Blue Springs, Mo., 64 F.3d .389, 394 (8th Cir. 1995 udge 
Bowman accordingly rever~ed thaf stay as an abuse of discre­
tion. Pet. App. 13 n.9. 

In reaching these conclusions, Judge Bowman put aside 
concerns that the separation of powers could be jeopardized 

l Jurisdiction for the President's appeal was found~d on 28 U.S.C. 
§ 1291 and me collateral order docrrin~. as articulated in Mitchell v. For­
syth, 472 U.S. Sll, 526 (198S) Wld Nixon v. Fitzgerald, 451 U.S. 731,743 
(1982). In our view. however, the court of appeals lacked jurisdiction to 
entertain respondent Jones' cross~appeal. See infra pp. 20-24. The dis­
trict court stayed the litigation as to both defendants pending appellate 
rc::vicw. Pet. App. 74. 
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by a trial court's exercising control over the President's time 
and priorities, through the supervision of discovery and trial. 
He stated that any separation of powers problems could be 
avoided by ·~udicial case management sensitive to the bur­
dens of the presidency and the demands of the President's 
schedule." Pet. App. 13 .. 

Judge; Beam ''concur[rcd] in the conclusions reached by 
Judge Bowman.'' Pet. App. 17. He stated that the issues pre­
sented "raise matters of substantial concern given the consti­
tutional obligations of the office" of the Presidency. Pet. App. 
17. He also acknowledged that "judicial branch interference 
with the functioning of the presidency should this suit be al­
lowed to go forward" is a matter of ''m£\ior concern.". Pet. 
App. 21. He expressed his belief, however, that this litigation 
could be managed with a (£minimum of impact on the Presi­
dent's schedule." Pet. App. 23. This could be accomplis~ed, 
he suggested, by the President's choosing to forgo attending 

. his own trial or becoming involved in discovery, or by limit­
ing the number of pre-trial encounters between the President 
and respondent's. counsel._ fct. A_EP· 23-24. Judge Beam 
stated that he was concwri~[the] unaerstanding" that. 
the trial judge would have lmbstantiallatitude to tnanage the 
litigation in a way that would accommodate the interests of 

·the Presidency. Pet. App. 25. ~-tA-t:~ Yl · . 

Judge Ross dissented.'-to:~a.cl~d.in~that the .. language, 
logic and intent" of Fitzgerald "directs a conclusion here that, 

· unless exigent circumstances can be shown, private actions 
for damages against a· sitting President of the United States, 
even though based on unofficial acts, must be stayed until the 
completion of the President's term," Pet. App. 25. Judge 
Ross observed tbaV'[n]o other branch of government is en­
trusted to a single person," and determined that "[t]he burdens 
and demands of civil litigation can be expected ... to divert 
[the President's] energy and attention from the rigorous de­
mands of his . office to the task of protecting himself against 
personal_ liability. That result ... would impair the integrity 
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of the role assigned to the President by Article II of the Con-
stitution." Pet. App. 26. · 

Judge Ross also stated that private civil suits against sit­
ting Presidents "create opportunities for the judiciary to in~ 
trude upon the Executive's authority, set the stage for poten­
tial constitutional confrontations between courts and a Presi­
dent, and permit the civil ju5tice system to be used for pam­
san political purposes/' Pet. App. 28. At the same time, he 
reasoned, postponing litig~tion "will rarely defeat ~ plaintiffs· 
ability to ultimately obtain meaningful relief., Pet. App. 30. 
Accordingly. Judge Ross would allow litigation to proceed 
against· a sitting President only if · a plaintiff could 
"demonstrate convincingly both that delay will seriously 
prejudice the plaintiffs interests and that ... [it] will not sig- . 
nificantly impair the President's ability to attend to tP,e duties 
of his office."- Pet. App. 31. 

The court of appeals denied the President's request for a 
rehearing en bane, with three judges not participating and 
Judge McMillian dissenting. Judge McMillian said the ma­
joncy·s holding bad .. demean[ed] the Office of the President 
of the United States." Pet. App. 32. He wrote that the panel 
majority "would put all the problems of our nation on pilot 
control and treat as mo:t:e urgent a. private lawsuit that even the 
[respondent] delayed flling for at least three years/' a.nd 
would "allow judicial interference with, and control of, the 
President's time." Pet. App. 33. 

REASONS FOR GRANTING THE PETITION 

This case presents a question . of extraordinary national 
importance, which was resolved erroneously by the court of 
appeals. For the first time iri our history, a coun has ordered a 
sitting P.rcsident to submit, as a. defendant, to a civil damages 
action directed at him personally. We believe that absent ex­
ceptional circumstances, an incumbent President should never 
be placed in this position. But surely a President should not 
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be placed in this position for lhc rust time in our history on 
the basis of a decision by a fragmented panel of a c:ourt of ap­
peals,.-without this Court's review .. 

The decision of the court below is crroneou5 in several 
respects. It is inconsistent with the reasoning of Nixon v. 
Fitzgerald and with established separation of powers princi-. 
pies .. The panel majority 1s suggested cure for the separation 
of powers problems its own ruling creates -- 'judicial case 
management sensitive to ... the demands of the President's 
schedule" (Pet. App. i3) --is worse than the disease:_ it gives 
a trial court a general power to set priorities for the Presi -. 
dent's time and energies. The panel majority also grossly 
overstated the supposedly extraordinary character of the relief 
that the President seeks. The deferral of litigation for a speci­
fied, limited period is far from unknown in our judicial sys­
tem, and it is routinely afforded in order to protect interests 
that are not comparable in ·importance to the interests ·the 
President advances here. · 

· 'iLt is the appropriate time for the Court to address these 
issues. If review is declined, the President would have to un­
dergo discovery and trial while in office, which would evis­
cerate the very· interests he seeks .to vindicate. ~oreover, if 
the decision below is allowed to stand, federal and state courts 
could be confronted with more private civil damage com­
plaints against incumbent Presidents, which increasingly 
would enmesh Presidents in the judicial process, and the 
courts in the political arena, to the detriment of both. 

I.· 1'he Declsion Below Is Inconsistent With This Court's 
Decl.sions And Jeopardizes The Separation Of Powers •. 

1. The President "occupies a unique position in the 
constitutional scheme." Nixoll v. Fitzgerald, 457 U.S. 731, 
749 (1982). Unlike the power of the other two branches, the 
entire '•executive Power" is vested in a single individual, "'a 
President," who is indispensable to the execution of that 

Proof#l 05/13/96 5:15PM 

WJC LIBRARY PHOTOCOPY 



9 

· authority. u.s. CONST. art. n, § 1. The President is never off 
duty, and any significant demand on his time necessarily im­
poses on his capacity to carry out his con.Stitutional ro~Sponsi­
bilities. 

' . 
Accordingly, u[ c ]owts traditionally· have recognized the 

President's constitutional responsibilities and status as factors 
counseling judicial deference and restraint.'' Fittgerald, 457 
U.S. 753. Indeed, "[t]hls tJ:adition can be traced far back into 
our constitutional history." /d. at 753 · n.34_ The fonn of 
'~udicial deference and restraint" that the President seeks here 
-- merely postponing the suit against him until he leaves of­
fice ... ~ is modest. It is far more modest, for example, than the 
absolute immunity that Fitzgerald accorded all Presidents for 
actions taken within the scope of their presidential duties. 

The panel majority concluded that because the Fitzgerald 
holding was limited to civil damages claims challenging offi­
cial acts, the President should receive no fonn of protection 
from any other civil suits. This conclusion is fiatly inconsis­
tent with the reasoning of Fitzgerald. The Coun in Fitzgerald 
detenninc:d that the President was entitled to absolute immu.:. 
nity not only because the threat of liability for official acts 
might inhibit him in the exercise of his authority (id. at 752 & 
n.32). hut also because, in the Court's words, "the singular 
importance of the Presidenfs duties" means that "diversion of 
his energies by concern with private lawsuits would raise 
unique risks to the effective functioning of government." !d . 

. at 751. · · 

The panel majority ignored this second. basis for the 
holding of Fitzgerald. The first basis of Fitzgerald -- that the 
threat of liability might chill official Preside · al decision 
making-- is, of course, largely not present here.4 But in this 
case the President does not seek immunity from liability. He 

• The President reserved the right below to assert at the app~opriate 
time, along with certain common law immunities, the defense of absolute 
immunity to the defamation claim thnt Arose during hi5 Presidency. 
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seeks protection only from the second danger to the Presi­
dency emphasized by Fitzgerald -- the burdens inevitably at­
tendant upon being a def~ndant in a lawsuit. The cowt of ap­
peals simply disregarded this "unique riskO to the effective 
functioning of government." 

2. · As the Fittgerald Cowt demonstrated, the principle 
- that a sitting President may not be subjected to private civil 

lawsuits has deep roots in our traditions. See 4S? U.S. at 751 
n.3 L Justice Story stated that "[t]he president cannot ... be 
liable to arrest. imprisonment, or detention, while he is ·in the 
discharge of the duties of his office: and for this pUIJ'ose his 
person must be deemed, in civil cases at least to · ossess an 
official inviolability." 3 . TORY, COMMENTARIES ON THE 

CoNSTITIITION OF THE NITED STATES§ 1.563, pp. 418-19 (1st 
ed. 1833) (emphasis added) (quoted in Fitzgerald, 457 U.S. at 
749). Senator Ellsworth ·and then-Vice President John Adams. 
both delegates to the Constitutio~al Convention, also agreed 
that '"the PteSident. personally, was not . . . subject to any 
process whatever., •. For [that] would •.. put it in the power 
of a common justice to exercise any authority over him and 
stop the whole machine of Government." JOURNAL OF 

WILLIAM MACLAY 167 (E. Maclay ed., 1890) (quoted in 
Fitzgerald. 457 U.S. at 751 n.3l). 

President Jefferson was even more emphatic: 

The leading principle of our Constitution is the in~ 
dependence of the Legislature, executive and judici-

. ary of each other . . . . But would the executive be 
independent of the judiciary, if he were subject to 
the commands of the latter, & to imprisonment for 
disobedience; if the several courts could bandy him 
from pillar to post, keep him constantly trudging 
from north to south & east to west, and withdraw 
him entirely from his constitutional duties? 

10 THE WORKS OF THOMAS JEFFERSON 404 n. (PaulL. Ford 
ed., 1905 As the Court said in Fitzgerald, "nothing in [the 

u . ~. cct: '7~ I 
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Framers'] debates suggests an expectation that the President . 
woUld be subjected to the distraction of suits by disappointed 
private citizens." 4S7 U.S. 7.51 n.31. 

3. The panel majority minimized the separation of 
powers concerns that· so troubled the Framers. It ruled that 

· tbese problems can never be addressed by postponing litiga­
tion against the Presiden Pet. App. 16. Instead, the panel 
majority'IJ solution was ''judicial case management sensitive 
to the burdens of the presidency and the demands of the 
President•s schedule." Pet. App. 13. Rather than solve the 
separation of powers problems raised by allowing a suit to go 
forward against a sitting President. the panel's approach only . 
exacerbates them. · 

The. panel majority envisioned that, throughout the 
. course of litigation against him, a President could "pursue 
motions for reschedUling, additional time. or continuances" if 
he could show that the proceedings "interfer[ed] with specific, 
particularized, clearly articulated presidential duties." Pet. 
App. 16. If the President disagreed with a decision of the trial 
court, he could .. petition [the court of appe~J for a writ of 
mandamus or prohibition." Pet. App. 16. In other words, un­
dc:r the panel's approach, a trial court could insist, before con­
sidering a request by the President for adjustment in the liti­
gation schedule, that the President provide a 11specific, par~ 
ticularized" explanation of why he believed his official duties 
·prevented him from devoting his attention to the litigation at 
that time. The court would then he in the position of repeat­
edly evaluating the President's official priorities ~- precisely 
what Jefferson so feared. 

This approach is an obvious . affront to the complex and 
delicate relationship between the Judiciary and the Presi­
dency. Neither branch should be in a position where it must 
approach the other for approval to carry out its day-to-day re­
sponsibilities. Even if a trial court discharged this mission 
with the greatest judiciousness, it is difficult to think of any-
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. thing more inconsistent with the separation of powers than to 
put a court in the position of continually passing judgment on 
whether the President is spending his time in a way the court 
finds acceptable. 

4. The panel majority similarly attempted to downplay 
the demands thatdcfencling private civil litigation would im- 1 ~.,; lS 
pose on the President's time .and energies. Pet. App.~ 
The concurring opinion in particular likened the defense of a 
personal damages suit to the few instances when Presidents 
have testified as witnesses in judicial or legislative proceed-
ings. Pet.. App. 22-23. This notion is implausible on its face; 
there is no comparision between being a defendant in a civil 
damages action and merely being a witness. Even so. Presi-
dents have been called as witnesses only in cases of exigent 
need, and only under carefully controlled circumstances de-
signed to minimize intrUsions on the President's ability to 
carry out his duties. 

A sitting President has never been compelled to testify in 
civil proceedings. Presidents occasionally have been called 
upon to testify in criminal proceedings, in order to preserve 
the public's interest in criminal law enforcement (Fitzgerald, 
457 U.S. at 754) and the defendant"s Constitutional right to 
compulsory process (U.S. CoNST. amend. VI; United States v. 
Burr, 25 F. C~. 30, 33 (C.C.D. Va. 1807) (No. 14,692d)) -­
factors that are, of course, not present here. But even in those 
compelling cases. as Chief Justice Marshall recognized, courts 
are not .. required to proceed against the president as against an 
ordinary individual." United States v. Burr, 25 F. Cas. 187. 
192 (C.C.D. Va. 1807) (No. 14,694). Instead, courts have re­
quired a heightened showing of need for the President's testi­
mony, and have pennitted it to be obtained only in a manner 
that does not disrupt his official functions, such as by video­
taped deposition.' 

~ See, e.g .• United States v. McDougal, No. LR-CR-95-173 (E. D. Ark. 
Mar. 20. 1996) (videotaped deposition at the White House); United States 
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In any event. there is an enonnous difference between 
being a third-party witness and being a defendant threatened 

· with financially ruinous personal liability. This is true even 
for a person with only .the normal business and personal re­
sponsibilities of evezyday life -- which are, of course .• incal­
culably less demanding than those of the President. A P"'si­
d~nt as a practical matter could never wholly ignore a suit 

·such as the present one, ·which seeks to impugn the Presi­
dent's character and to obtain $700.000. in putative damages 
from the President personally. "The need to defend damages 
suits would have the serious effect of diverting the attention 
of a President from his e~ecuti ve duties since defending a 
lawsuit today -- even a lawsUit ultimately found to be frivo­
lous - often requires significant expenditures of time and 
money, as many fonner public officials have learned to their 
sorrow." Fitzgerald, 4.51 U.S. at 763 (Burger, C.J., concur­
ring). 

Judge Learned Hand once commented that as a litigant, 
he would .. dread a lawsuit beyond anything else short of sick­
ness and death~" 6 Izl this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness. becomes the nation's problem. 

D. The Court of Appeals. Erred In Viewing The Relief. 
Sought By The President As Extraordinary. 

-The court below appears to have viewed the President's 
claim in this case as exceptional, both in the relief that it 

v. Poindexter, 732 F. Supp. 142, 146-47 (D.D.C. 1990) (videotaped depo­
sition); United States v. North. 713 F. Supp. 1448, 1449 (D.D.C. 1989) 
(quuhing subpoena. because defendant failed to show that President's 
testimony would tupport his defense), aff'd, 910 P.2d 843 (D.C. Cir. 
1990), cert. dtmied, 500 U.S. 941 (1991): United States v. Fromme, 405 F. 
Supp. 578, 583 (B.D. Cal. 1975) (videotaped deposition). 

• Lectures on Legal Topics, Assn. of the Bar of the City of New York 
1os (19, (q;upt~ ·1.!1. F~-tz.~ertl. \ci) Y"51 . U .'S. 
!\4: 'l(c~ Y'\.b ("5~\"~~\) c ."3. ) e_Dii\Cuv- r·.~j J J .. 
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sought and in the burden that it imposed on respondent. 7 In 
f&.et, far from see.king a ••degree of protection from suit for his 
private wrongs o11joyed by no other public official (much less.· 
ordinary citizens)" (Pet. App. 13), tb.c relief that the President 
seeks -- the temporary deferral of litigation -- is far from Wl­

.known in our syitem, and the burdens it ii:nposes on plaintiffs 
are not at all extraordinary. 

There are nllt11erous instances where .civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro-
tected. For example. the Soldiers'. and Sailors• ,kivil Relief · Sf: 
Act of 1940, 50 U.S.C. app. §§ 501-25 (1988 &~pp,.\19~, :3 
provides that civil claims by or against military personnel ar-e-­
to be tolled and stayed while they are ori active duty! Such 
relief is deemed necessary to enable members of the armed 
forces "to devote their entire energy to the defense needs of 
the Nation." 50 U.S.C. App. § 510. President Clinton here · · 
thus seeks relief ae Elii.feeflt t:hfl.fl t:ftat whieh wettla lJe ft'•'tlM ..e.,. · :r r\ ~rt. A 
aBle te ftlembers ~f ilte armed forees tmcier hiS""eonnu•. c.. . hu~.,) ( "S~ 

The so...callecla.utomatic stay provision ofthe Bankruptcy 1C\~e. · 
· Code similarly provides that litigation against a debtor is to be. 
stayed as soon as a party files a bankruptcy petition. That stay 
affects all litigation that· "was or ~:;ould have been com­
menced•• prior to the filing of that petition, 11 U.S.C. § 362, 
and . ordinarily will remain in effect until the bankruptcy-pro­
ceeding is completed. ld.9 Thus, if respondent had sued a 

7 
For example, tb.e panel majority declared that Aniole n "did not 

create a monail;hy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

• · Specifically, a lawsuit against an activo-duty service meinber is to 
be stayed unle$$ it can be:~ :Jbown that Lhe defendant's "ability •.• to con­
duct his defense is not lllllterially affected by reason of hi11 military ~erv­
ice." SO U.S.C, § 521. 

' Indeed, a bankruptcy judge's discretion has been held sufficient to 
authorize a stay of thi.Id-party litigation in other courts lh.at conceivably 
eould have an effect pn the bankruptcy estate, even if the debtor is not a 
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party who entered bankruptcy, respondent would automati­
cally find herself in the same position she will be in if the 
President prevails bc::forc .this Court -- except that the ban.k­
mptcy stay is indefinite, while the stay in this case has a defi" 
nite tenn, circumscribed by the constitutional limit on a.Prcsi­
dent' g tenure of office. 

It is well-established that courts, in appropriate circum­
stances, may put off civil litigation until the conclusion of a . 
related criminal prosecution against the same defendant,10 

That process may. of course. take several years, and affords 
·the Civil plaintiff no relief 

nder the abstenti doctrilie established by Railroad 
Commission of Te~s . Pullman Co., 312 U.S. 496 (1941), 
district courts mus tay certain litigation and must require 
plaintiffs - who ve a right to purs1:1e their federal claims in 
federal court --. institute separate proceedings in state court. 
Pullman abs tion can precipitate delays of six or eight years 
or longeri ·federal litigation. See, e.g., Spector Motor Servft 
ices, Inc v. O'Connort 340 U.S. 602, 603-04 (1951) (nine· 

ay). 

he doctrine of primary jurisdiction, where it applies, 
compels plaintiffs to postpone the litigation of their civil 
claims while they pursue administrative proceedings, even 
though the administrati vc proceedings may not provide the 
relief they seek. This process too can take seveia}. years. See, 
t!.g., Ricci v .. Chicago Mercantile EJtt!lt4~1 409 U.S. 289, 
306-07 (1973). And public officials who unsuccessfully raise 
a qualified immunity defense in a trial court are entitled, in 

party to !he Utigation and the automatic stay is not triggered. See 11 
U.S.C. § 105; 2 COLLIBR ON BANl(RUPTCY 'IT 105.02 ed. 1994), 
and cases cited therein. rn-Je,. 

10 
See, e.g .• Koe~ter v. American Republic bwe::Hmw~ 11 F.3d 818, 

823 (8th Cir. 1993); Wehling v. Columbia Broadcasting ys., 608 F.2d 
1084 (~th Cil'. 1979); United States v. Mellon Bank, N.A., 543 F.2d 869 
(3d CU:. 1976). 
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the usual case, to a stay of discovery while they pursue an in­
terlocutory appeal. Harlow v. Fitzgerald, 457 U.S. 800, 818 
(1982). That will routinely delay litigation for a substantial. 
period. · 

We do not suggest that all of these doctrines operate in 
exactly the same way as the relief that the President seeks 
here. But these examples thoroughly dispel any suggestion 

· that the President, in asking that this litigation be deferred, is 
somehow placing himself ''above the law," or that holding 
this litigation in abeyance would impermissibly violate a 
plaintiffs entitlement to access to the courts. More specifi- . 
cally, these examples. demonstrate that what the President is 
seeking -- the temponuy deferral of litigation -- is relief that 
our judicial system routinely provides when significant insti­
tutional or public interests are at stake, as they manifestly are 
here. 

m. The Panel :Majority Erred In Assert:fug JnrisdicUon 
Over, And Reversing, The District Court's DJscre· 

ll... tionary Decision To Stay The Trial UntO After Presi· 
:r"'~~t rur-0.. dent Clinton Leaves Office. ' · ....., . . . . 

. ~. ~espoitdent ~ -ap~cAl~ to ch~~nge the ~s~.;t P_ 
~tut s ~~Ordinarily, a declSlon by a dtstnct 

court to stay proceedings is not a final decision for purposes 
of appeal. Moses H. Cone Memorial Hosp. v. Mercury 
Constr. Corp., 460 U.S. I, 10 n.ll (1983). Su~h orders may 

Fo.tu.\t~ ... 

be reviewed on an interlocutory basis only by writ of manda­
mus. See 28 U.S.C. § 651.'11 In asserting that jurisdiction ex­
isted for her cross-appeal, the respondent did not seek such a 

. . 

11 

Some courts recognize that exceptions may exist in cases in which a 
stay ia "tantamount to a di&missal" because it '.'effectively ends the litiga­
tion:" See. e.a,, Bousi~t!l v. T()ro Co., 98S F.2d 406, 408 (8th Cir, 1993); 
~eyney State Colli;;k. Hufstedler. 703 F.2d 732, 735 (3d Cir. 198~). 
Even Bllsuming that this exception should be allowed, it is not applicable 
hem, where tbe district court's ot:der clearly contemplated further pro­
ceedings in federal c:owt. s~e Bou.rh~l, 985 P.2d at 408·09. 
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writ or contend. that the stay was appealable u.nder 28 U.S.C. 
§ 1291 al) a final order, or as a ••collateral" order under Cohen 
v. Beneflcia'PinJlrlfJh'itJILoan Corp., 337 U.s: 541, 546 (1949). 
Instead, respondent asserted, and the panel majority found, · 
that the Court of Appeals had "pendent appellate jurisdiction" 
over respondent's cross-appeal. Pet. App. 5 n:.4. 

In Swint v. Chambers County Comm 'n, 115 S. Ct. 1203 
(1995). this Court ruled that the notion of ''pendent appellate 
jurisdiction." if viable at all, is extremely narrow in scope (see 
i'd. at 1212). and is not to be used "'to parlay Cohen-type col-· 
lateral orders into multi-issue interlocutocy ~ppeal tickets." 
[d, at 1211. The panel majority sought to avoid Swint by de­
clari.rig that respondent's cross-appeal was "inextricably in­
tertwined" with the President's appeal~ P~t~- App. 5 n.4. 
This conclusion, however, is incorrect. ~ 

T.tie question of whether the President is entitled. as a 
matter of law, to defer this litigation is analytically distinct 
.from the question of whether a district court may exercise its 
discretion to stay all or part of the litigation~ · The· fonner 
question raises an issue of law, to be decided based on the 

. President's constitutional role and the separation of powers 
principles we have discussed; the latter is a discretionary de­
termination to be made on the basis of the particular facts of 
the case. Moreover. the legal question of whether a President 
is entitled to defer litigation is one on which the district 
court's determination is entitled to no special deference; a 
court's exercise of discretion to stay proceedings is a detenni­
nation that can be ove.rtumed only for abuse of that discretion. 

The district court. in deciding to postpone trial in this 
case, explicitly invoked its discretionary powers over sched­
uling (Pet. App. 71 (citing Fed. R. Civ. P. 40 and +'the equity 
powers of the Court")), and based its decision not only on the 
defendant's status as President~- certainly a relevant and valid 
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factor -~ but also on a detailed discussion of the particular cir-
cumstances of this case: · 

This is not a case in which any necessity exists 
to rush to trial. It is not a situation, for example, in 
which someone has been terribly injured in an acci­
dent ~ •. qnd desperately needs to recover ... dam­
ages . . . . It is not a divorce action, or a child cus-

. tody or child support case, in which immediate per­
sonal needs of other parties are at stake, Neither is 

· this a case that would likely be tried with few de~ 
mands on Presidential time, such as an in rt!m fore­
closure by a lending institution. 

The situation here is that the Plaintiff f'Iled this 
. action two days before . the three-year statute of 
limitations expired. Obviously, Plaintiff Jones was 
in no rush to get her case to cowt . . . . Conse­
quently~ the possibility that Ms. Jones may obtain a 
judgment and damages in this matter does not ap­
pear to be of urgent nature for her, and a delay in 
trial of the case will not harm her right to recover or 
cause her undue inconvenience. 

Pet. App. 70. · 

Review of the district courC s decision to postpone the 
trial - unlike review of its decision to reject the President's 
position that the entire case should be deferred -- must address 
these particular facts of this case: Thus the respondent's 
cross-appeal raised issues that, far from being "inextricably 
intertwined" with the President's submission, can be resolved 
separately from it. The panel majority's expansion of the 
court of appeals' jurisdiction over this interlocutocy appeal 
was in error. ~ · · 

2. <iiLWC e~ Jhe decision to reverse the district 
court was also incorrect -on the merits. As Justice Cardozo 
explained for this Court in Landis v. North .~MC:I i~o., 299 
U.S. 248 (1936), a trial judge's decision to stay pr~_eedings 

Proof# I 05/13/96 5:1SPM 

WJC .LIBRARY PHOTOCOPY 



I 
' .. -~~--·~ ·-· M -· 

19 

should not be lightly overturned: "[T]he power to stay pro-
ceedings is incidental to the power inherent in every court ·to 
control-the disposition of the causes on its docket , , . . How · 

. this can best be done calls for the exercise of judgment, which 
mus_t weigh competing interests and· maintain an even bal­
ance:" ld. at 254.:.SS. Indeed, the Court in Landis specifically 
stated that "[e]specially in cases of extraordinary public mo­
ment. the [plaintiff] may be required to submit to delay not 
immoderate in extent and not oppressive in its consequences 
if the public welfare or convenience will thereby be pro-
moted.'' ld. at256. · · 

The panel majority justified its reversal of the district 
court with a single sentence in a· footnote: "Such an order, 
delaying the trial until Mr. Clinton is no longer President, is 
the functional equivalent of a grant of temporary immunity to 
which, as we hold today, Mr. Clinton is not constitutionally 
entitled,'; Pet. App. 13 n.9. It is unclear what the panel meant 
by labelling the district court's order the "functional equiva-
lent" of "temporary immunity'', inasmuch as the district court 
~ed ~ President a significant pall of !he :P8~ef lte 88H§8:t. <­
But it is entirely clear that the panel majority, in its sweeping 
and conclusory ruling. did not begin to conduct the kind o~ QY"'Id. ~-. rCLu· .. ,~,Q~~eS 
careful weighing of the particular facts.,(ihat might wazrant a . 
conclusion that the trial court here abused its discretion. 

IV. The Court Should Grant Review Now To Protect The 
Interests Of The Presidency. 

Thls is the only opportunity for the Court to review the 
·President's claim and grant adequate relief. If review is de­
clined at this point, the case will proceed in the trial court, and 

. the interests the President seeks to preserve by having the liti­
gation deferred --interests "rooted in the constitutional tradi­
tion of the separation of powers" -- will be irretrievably lost. 
Fitzgerald, 457 U.S. at 743, 749. Should the President prevail 
on the merits below, this Coun will not even have the oppor­
tunity to provide guidance for future cases. 

ccu.lcl. ~0 -f'or~r d 
Df ~r\~\. 
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Now, a court for the flfst time in history has held that a 
sitting President is required to ~nvate civil damages 
claims. This holding breacheshiSiOrfcat understandings that 
are as appropriate today as ever before. 13 The court in 
Fitzgerald specifically anticipated the threat posed by suits of 
this kind. Because of .. the sheer prominence of the Presi­
dent's office.'' the Court noted, the President ''would be an. 
easily identifiable target for suits · for civil damages." 457 
U.S. at 752.-53. Chief Justice Burger added: "When litigation 
processes are not tightly controlled . . . they can he and are 
used as mechanisms of extortion. Ultimate vindication on the 
merits does not repair the damage." ld. at 763 (concurring 
opinion). Iri these circumstances, the fact that there is "no 
historical record of numerous suitS against the President" --as 
there was no comparable record before Fitzgerald (id. at 753 
n.33) -- provides no i'eas~Surarice at all tllat this case will be an 
isolated one. 

There is no question that the issues raised by this case 
will have profound consequences for both the Presidency and 
the Judiciary. The last word on issues of this importance · 
should not be a decision by a splintered panel of a court of 
appeals -- a decision that we believe is inconsistent with the 
precedents of this Court and with the constitutional tradition 
of separation of powers. The Court has recognized that a 
·uspecial solicitude [is] due to claims alleging a threatened 

It Heretofore. there have been no private civil damages suits initiatCd 
or actively litigated while the defendant was serving as P!:esident. While 
there are recorded private civil suit~ against Theodore Roosevelt, Harry 
Truman and John F. Kennedy, all Wl!lr;e underway before the defcmdanr . 
assumed office. The frrst two were dismissed by the time the defendant 
became President; after each took office. the dismissal was confirmed on 
appeal. See New York ex rel. llurley v. Roosevelt 179 N.Y. 544 (1904); 
DeVault v. Trumtl,, 194 S.W.2d 29 W~H6). The Kennedy case was fLied . 
while he was a candidate, and was settled after President Kennedy's inau­
guration, without any discovery against th~S Chief Executive. See, Bailey 
v. Kennedy, No. 757200, and Hills v. Kennedy, ~o. 757201 (Los Angeles 
County Superior Court, both filed Oct 27, 1960). 
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breach of essential Presidential prerogatives under the. separa­
tion of powe~s:·· /d. at 743._ The Court should grant review 
now. to protect those prerogatives. · 

CONCLUSION 

For the foregoing reasons, we respectfully request that 
the President's petition for writ of certiorari be granted. 
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1. 'W'heth~:t' t:he litigar:.ion of~~r~vat.e civil. damages 

against an incumhent President must ~n ~li but the m05L 

exc:Qptional cases be d~fQrr~d unr:.il h9 leaves office. 

·. 2. Whet;her a district ~ouL"t, as a proper exercise of j uoicia.l 

discrscion, may stay such litigation until the President 

leaves office. 

·.· 
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The parties to the proceeding in the Eighth Circuit_ Court of 

Appeals were petitioner President Wiliiam Jefferson Clint:.on, 

defendant/a~p~lla~~ n~low; and r~~pondent Paula Corbin ~ones. 

plairitiff/cros:s-appel.lant; :Oe!ow. O;;r.nn:y Ferguson, a. defe11dant ~n 

the distri~t court, did not participate in the proceedings in the 

court of appeals. 
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No .. 

IN TJIE 

TBE SUPREME COURT. OF THS UNITS~ 5~A~SS 

OCTOBER TERM, l99S 

WILLIAM JEFFERSON CLINTON, 
Petitioner, 

vs. 
\ 

. PAULA. JONES, 
Respondent. 

Petition For Writ 0£ Cert!ora~i~ . 
To The United Statea court Of APPe~l~ ~tl~s 

For The Ei9hth Ci:rauit . . . 

:9STI'l'IGN POlt A WRI'r . OP CEH!!O!Iddi e...._ 

c 

Petitioner William Jefferson Clinton rsspectfully 

requests that a writ of certiorari issue to review the judgment 

of the united Stat.~s Court of ~ppeals for the gigheh Circuit 

entered in thi5 ~~5e on January 9, l996. 

O:e»INIONS SS:t.OW 

The opinion of t~e Cour~ of Appeals (Pet. App. is 

reported at 72 F .3d 1354. The Court of App'eals' order denying 

~he pe~ition for rehearing {Pet. App. ___ ) is to be published at 

The principal opinion of the district court (Pet. 

App. is reported at 869 F. Supp. 6~0. Other published opin-

·ions of the district court (Pet. App. at _____ f a.ppea.r-a.t 
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The judgroent of the united states court of Appeals for 

the Eighth Circ:lJ.it was entered on January 9, 1996. ·A petitl.on 

for rehearing an~ a sug~eseiea for ~ehearinff a~ ~~R~~as filed on 

; and deniedon Marc:h 28. ~996. This Courc's juris-
-----
diction is invoked pursuant to 28 u.s.c. § 1254(1). 

LllGAL P:kOVISlONS INVOl.IVED IN THIS CASE 

U . S . CDNST • art . I I , § 1 . C 1 . 1 

U • S . . CON'ST • art . I I , § § 2 • 4 

U.S. CONST. amend. XXV 

4 2 U. S . C. § 19 B 3 

42 u.s.c. § 1985 

so u.s.c. app. § 510 

SO U.s.c. app. § 52~ 

50 u.s.c. app.· § 525 

Fed. R. CiV. P. 40 r _11 . 
.UI.. r-~ f- +a-r oi'V-. 

These provisions ~~ear -.. erflatim at pages App. 79-85 of the 

Pet.itioner's A-ppendix. 
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Pet:.it:ioner William Jefferson Clinton is 

the United States. On May .6, 1994, respondent p'aula corbin Jones 

filed this civil t1an'!.ages action against.tne President in the 

United St~tes District Court: !or the.~a~tern biserict of Arkan-

sas. The complaint was pr~rnised 'in substantial part on conduct 

. alle.sed to have occurred· three y~are ea.rliel:', befor4i t.he Presi­

dent . to9k office. · The complaint included. two cla.ims arising 

undel:' t:hefed.eral civil rights statutes ana. t:.wo ari!Sing unde;r: 

c.otnmon law, a.nd sought $175,000 in actual and punttive.damases 

for each coun1;. 1 Jl.l;r:isdict:ion was assert.ed under 28 u.s.c. 

§§ l33l., 1332 and 131.3. 

'The Prss:i.dent movea. to stay the litigation or to di~­

miss'it-withou.t prejudice to its reinst:at:.am.ent when.he left 

141 0,07 . 

. ' . . I . ' · ~p.£ (l\- ~~v."-fV'-~w\.) .. 

1 The first two counts allege that · 1991, when ehe President 
was Governor of Arkansas and respondent a state employee, he sub~ 
jec~ed responden~ to sexual harassment and thereby deprived her 
of her civil r~~hts ~n violation of 42 U.S.C. §§ ~9a3, ~gas· 
(l9SS) . A third claim alleges that the President thereby in· 
flicted emotional distress upon respondent. Finally, the com­
plaint alleges that in 1994, while he wa.s President.~ pet:ir:J.oner 
defamed reepondent throush statements attribuceo to the wnite 
House Press Secretary and hig lawyer, denying he~ ~uch-publici2ed 

allega:::::s::a::::et::o::::i::::~guson was named as ~o-
defendant in t:wo oounes. Reepond~n~alleses that Trooper 
Fe:r::-guson app.roacped her on the President's behalf. thereby con­
spiring wit:h.thQ Pres1<1enr:. to deprive the respondent: of her c1vil 
rigncs in viola~io~ of 42 u.s.c~ § 1985. Respondent also alleges 
that Mr. FerguiSOn de£amed her in statements about a wo:man ident:i- · 
fied only as rpaula,~ which were attributed to an anonymou~ 
tr9oper in an article about President. Clinton's personal conduct 
published in The Am~~iean Spectator magazine. ~eicher the publi-
cation nor the authox -~~ named a5 a defendant in the suit. 

0103059.01-D.C. Server2a 3 Dra.ft Ma.y 1l., 1996 · 8 c 11 prn 
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office, ·ag·gert1ng that such a course was required by the 

nat.ure of the Presidenr.'·s Arcicle J:I dut:.ies and by principles af 

separation of powers. The district cou:r:t stayed trial ui'lt.il the 

President'S term or office expired, but held cha~· discovery could. 

proceed immediately "as to all persons including the President 

himself. 11 Pet. App. 71. 

The district court r~as:oned that "the ca..se most appli- -

cable to this one is Ni:xon.,.ve ·fitzgerald, [457 U.S. 731. {l982>L
11 

"(Pet. App. 67) which held that a President is absolutely .immune 

from any civil litigation t:hallenging his official acts as 

Pre~ident _ ~ While t.he holding of Fit.z.gex:ald did nor. 

apply to this case because President Clinton was sued for actions 

tak;en before he necame President,. the couri:. ~ that •[tl he 

lc_:~.:ngudg-e cf r.he. majority opinion n in Fitzgerald "is sweeping _and 

quite firm i:g. the view tl'i.ae to c:ustu~o the President:. w1t.h det:end-

ing civil litigation that does not demand immediate attention 

. w~~l~~~o interfere with the conduct of the duties of the 

office_ n lThe dist:.rict:. cour~ rurther found that:. ~hese concerns 

Pare not lessened by th~ fact that tthe conduct allegedl preceded 

f;e~J.. o.r ~ his Presidency.n ~ tp . t:;S-69. Invoking Federal :Rule of 

Civil P~ocedure 40 and the court's equitable power to manage ita 
~~-

own docket, the ~ o~o:1yedLtr:i.al '' (t] o prot.ect: the Office of 

~resident . . . from unfeeeered civil litigation, and to give . . \ .::td.. ~,... 

eftect to tne policy or: separacion of powe.rs." p:gt .. ~- 72.
2 

. 

The stay of trial encompass.ed the claimS against Trooper (continued. __ ) 

0103059.01-D.C. Server.2a 4 oraftMayl.l, 1996- 8:11pm 
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The trial court. observing that the plaintiff 

suie three years after the alleged even~s, further concluded that 

th~ plaintiff would not be significantly inc'onveniericed by delay 

of trial. Pet .. .f\~p. 70. However, it found "no r~.;l.:SCl'n why the 

discovery and deposition process could not proceed," and said 

loss of eviden~e with the pas-

3 
The President and respondent,...bot_h appealed. A divideO. 

pan~l of the court of appeals reversed the district court'S order 

staying t:.I:"ial, and affirmed it.s decision allowing. discovery to 

Judge Bowman found tha reasoning in Fit%ger.ald ''inappo­

site wh~re only personal, private conduct by a President is at 

issue, 11 {Pet. App. 11) A anci determined that 11 the_tonstitution 

doe~ not confer upon an incumbent President any immunity from 

civil actions thl!.t arise from his unofficial acts." Pet. App. 

16. "The court's scruggle in Fitzgerald t.o est::.abli~h presiden-

2 C •.. continued) F~rguson as well, because the court found that there was 
11
too 

much interdependency of events and testimony to proceed piece- -
rnea.l,~' and that "it would not. be possible to .try the Troop~r ade­
quately without cestimony from the ]?resident." Pet. App. 71. 

Jurisdiceion for the Presi~ent's appeal ~as founded on 29 
u.s.c. § 1~9~ and the collate:r.-.!1.1 orde:t:" doctrine, as arr:iculated 
in Mitchell v. Forst:yh, 172 v.s. 51l, 526 {1985) and Nixon v. · 
Fitzget~lcl, 45? u.s. 731, ?43 (1982). X~ our view, however, che 

3 

. court of appeals lacked jurisdiction to entertain respondene 

[
Jones' cross-app~al. See infra,, pp. _-_· __ · _. Trooper Ferguson 
did not participate in the appeal, but th~ district court, at 
!?resident Clinton•e request, stayed the litigation a:;; t:.o both 
defendants pending appellate review_ Pet_ App- 74_ 

Ol03059.0l-D.c.server2a 5 D:raftMayll, 1996- 8:11pm 
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tial immunity for acts within the ou~~~ perimeter of 

responsibility b9li12~ t:he notion . . · __ that beyond t:hia outer 

perimeter there is still more ·immunity waiting to be discovered,
11 

. ' \._'::~.).J(l ~~~~ __.? . ' ' 
he wrote. Pet. ~~P· .9. ~~urther concluded that it would be an 

abus~ of discretion to stay all .proceedings against. an incumben~ 
. Pre:s).oent

1 
asserting that the Pre:3ident 11 is. entitled to immunity, 

if ar:. all, only because t.h~ constitution ordains it. Presi-

O.ent.it=.l.J. irnrnunir:.y thus c:a:nnot be granted or denied by the courts 

as an exercise cf disc:rer:ion." Pet. App. 16. 

Judge Bowman also put. aside concerns that. cne sepa.ra-

tion of -powers eould be jeopardized by a trial court's exercising 

control over tha ~re~ident's time and priorities, through the 

supervision of discovary and e~ia1. H& stated that ·any separa­

tion of powers problems could be avoided by 
11
jUdicia.l case 

' l."l''anagement sensitive to the burdens of the presid~ncy and ~he 

demands of the President'~ schedule." l?et. App, 1:;. J"udge 

-eowman ~~ii eeBel~:~:aeet that the court of i;!.ppeals had "pendent 

appellate jurisaict::.ion11 to.ente~ta.in respondent's challenge to 

r:hat. st:ay, Pet:. App. 5 n. 4 (citing Kinca._d.g_. x J.lli-.2.& 'Blye 

sn_r.i.ngs_.__.t-1...o_._, 64 -r.~d 3S9. 394 (SthCir. 1995)). ·and thE:n re-

verseO. t.h~ stay of trial as an abuse of discretion. Pet. App. 13 

n. 9. 
Judge Be~ concurred in the conclusions reached by 

Bowman. Pet . .l\pp. 11~ He seat.ed that the i~~u~.s pres~nt.e.d. 

,raise matters of substantial concem given t.he constitutional 

obligat:ions of ehe office" ot t-he P:r:e~idency- P~t:.- App- 1.7. lie 

Ol03059.0~-o.c.server2a 6 Dr9-ftMayJ.l, 1996- S~llpm 
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also acknowledged that 11 ju.dicial branch interference with 

f"Unctior~ing of the presidency should t.bis suit be allowed to go 

forward .. is a roat:.ter of "qtajor concern." Pet. App. 21. He ex-

.pre5=::ed his :O~lie£. however, that this litigation could be 

managed with a 11 minimum of impact on the President
1

s schedule." 

Pet:. .. App ~ 23. 'Ih:i.s ~o.Q.ld be accoml?lished. 11~ euggest.-=d~ by the 

Presid~nt.'s choosi~g to forJ;;, attenoing his· o'Wll tr:i.al or becom· 

ing involved in discovery, or by limiting the n~er of pre~crial 
encounr..ers between the President and respondent's counsel. Pet­

App. 43·24- Firtally, Judge Beam scaced that he was concurring 

with the understanding l"..har.. the trial judge would have substan· 

tial latitude to manage the licigation in a way that ~auld 
accommodate the interests of. the Presidency- Pet:.. AJ?l?. 24 _ 

Judge· Ross dissented, concluding that the 
11
language., 

logic and intent" of Fitzgeralg 11 direets a conclusion here that, 

unles5 exigent circumstan~es can be shown, priv~te a~~ions for 

damages against a s~tting President of the Vnited States, even 

though based on unofficial acts, muSt be StayeQ. until the COI'\"lple-

t:.ion of t:.he Fresident's t.e:an." Pet. App. 25. Judge f<,Q~:ij noted 

that uno ot:.her branch of government is entrusted to a single 

person, u and determined that u [t] he burdens and demands of civil-

litigation ca.n be expected _ . _ ttl div~re [t:he President·' s) 

energy and attention from the rigorous demands of his office to 

the t~sk of protecting hirn~elf ~gains~ pQrsonal liabili~y. Tha~ 
result . . . ~ould ~pair the integri~y of the role assigned to 

the President by Arti~l~ II of .the Constitution. 
11 

Pee. App. 26. 
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Judge Ross also stat-ed that private civil suit:.s 

sitting Presidents would "creat~ opportunities fo~ the judiciary 

to in~rude upon the Executive's ,authority, set the stage for 

potential constit~tional conf:cont::.at:.ions becween courts a;nd a 

President, and. pennit the.civil justice system to be used for 
. . . 

partis.an political purposes." Pet. · APP. ~B. At t.he same time, 

h~ reasoned. postponing litigation "will rarely defeat:. a 

plaintiff '.S ability eo ultimately obtain meaningful relief." 

Pst. App- 30- Accordingly, ~udge Ro9s would allow litigation to 

proceed against a sitting President only if a plainciff could 

"d~onst~ate oonvineingly bo~h ~ha~ delay will seriously preju~ 

dice the plaintiff's intexests and that .•. (it) will not 

.:significantly iropai~ the Presidenc 1 S abilit.y to attend to the 

duties of his office.'' E'et. APP· 31. 

The court of appeals denied che Presidenc's pet~tion 

for rehe;;;J.ring with ch:ce~ judges not. participating and Judge 

McMillian dissenting. Judge McMillian said the maj·o:r-1t.Y' s 

holdirtg 'had ''demean [edl the Office of the President of the United 

States. '' Pet~ Ar;p. 32. "My colleagues . . . would put all the 

probl~ms of our nation on pilot control and t~~at a~ mer~ urgent 

a private law5u.it that ~ven the [respondent] delayed filing for 

at ].east j:,l:p;::ea yeare, 11 he wrote (Pet. J\pp. 33), and would "allow 

judicial interference with, and control of, the President's 

cirne. '' ?et.. APP. 3 3. 

REASONS FOR GRANTr.NG TBE PETITlON 

Ol03059.01-D.c.Server2a 8 oraft May l,l, 1.996- a • ll pm 
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· This case presents a que~tion of axtraordinary 

iUl-portance, which was resolved l!!rroneously by the court of ap-
court· lias ordered a. 
e '-bwA~~-

~it;.ting President to eubro.it, as a defe~da.nt,. -r..c Lcivil ~~n-
pealg .. For the first time in our history, a 

directed at: him personally.· we believe that absent sxceptional· 

c::ircumstances, a.n inc:umbene l?residenc·sbould never be placed in 

this position. But s~rely a President should noc be placed in 

thiS pO~itiOO fOr the first time in our history on the basis of a 

de~igion by a fragmented panel of a coure cf appeals~ ~ithout 

this Courc's review. 
· 'rhe decision of the court below is ,-in: e:e!:ait±o~ 

erron~ous in ~averal respects. It 1S inconsistent wi~n ~he 
reason;ng of NiXQP v, Fit~g;xa1d and wit~ established separation 

ia partictda:rf. !;;_he panel majority's 
pRI\t~!i 

the separation of pow~rs; tM:!!e:trtttte- Q.lJsa15e~ 
of powers principles. 

~~ suggested ~i~ for 
case management sensitive to . - _ · I d~..s. 

4:ryt. its ~ ruling~-- "judicial \\ '3. u.rD~C.~·-fk d,.tlo tA.S<..o~ 7 

the . demand5 of the Pre a ideD.t' s sehedUl e" { l?et • APP . :1.3 I -~ Oftl:!" 
. . ' ~ ~ . ~t.r..At;~l. . ' 

"'poe;;J;;,....es Et,e p«>blcUd~ giv- a trial ,.,Q .. >:k. a i)ener"-1 powar 

t.opass juogment. on now the President spends his time and ener-

gies- ~~) · , 
~1he p~Pel majority ~gross~y overscated cne suppos-

edly extraordinary charact~r of the relief that the President 

seeks~ The deferral of litigatiM for a specified, U.mir;ed 

period ie fa.r.from unknown in our judicial syst~m, and it is rou-

tinely atforded in order to protect interests that are not 

Ol03059 .01-D.C. setver2a 
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comparable in importance to the in.~erests th.e 3il:::'e:ilident: 

This is the appropria~e cime for the Court to address 

these issu~s- If review is declined. toe Presiden~ would have to 
undergo discovery and trial while in office, which would eviscer· 

ate che V"ecy int:.e:rest:s he seeks t:.o vindicate. Moreover, if th~ 
decision below is allowed to stand, federal and state cou:~:ts 
could be confronceo with a multiplicity of private civil damage 

complaints against incumb~nt Presidents, which increasingly 

would enmesn Presidents in the jud~cial process~ and. the courts 

in the political arena. t:o the detriment of both. 

I. 

'1. 
The President "occupies a unique position in t:.he 

c-;;m$t:Ltut.ion.al scherne. 11 Nixon v. F:i.tzgerald, 4;'7 u_g_ 731, 749 

(1982). Unlike the power of the other two branches, the entire.· 

"executive I'r;rwe:r" is veeted in a. :aingle i.nd:Lvid.u~l, 11

a Presi-

dent," who is indispensable to the execution of that potller. u.s. 
{. f\t 'iif o~C. 

CONS'I'. arc. II, § ~- The President. is fi4:Qarf"ov. duty, and any 

sigrtifi~anc demand on his time necessarily imposes on his capaci-' 

ty to carry oUl; his const:it:u~1onal respon:;~i:Oili'ties­
Ac.c.ordingly I '''[c] ourts traditionally have recognized 

the President.'-$ constitutional l:'esponsil:>ilit.ies and status as 

fa.ctors co1J.rlseling judicial d~f~rence a.nd rest.raint." Fitzger· 

ald, 457 u.S. 753. Indeed,· "[t] his tradition can be traced far 

back ~nto ou:r constitutional his~ory."- ~at /53 n_34- The 

0103059 .Ol·l:l.C. serve:c2a: 
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<l.~ 

t 
r­z 
? 
0 form of "judicial deference and restraint 11 that the :E>:reside 

. . . :$.TL-~ 

eeek~ here -- merely poseponing the suit: @ga:i;;;:!3:= :k~!}:;.ntil h~ 
LtU.t~d.ts. J.; nfc . . 

l~aves office ~- is [mucrto.ore modest, for etxampla. t.han r.he 

absolute immunity that Fitzgerald accorded all Preei~ents for 

·actions taken within th~ scopA of their presidential duties. 

The panel majority concluded that·bec01.use t:he Ficzger-
. . 

ald holding was limited to civil damages claims challenging 

official acts~ the President should receive no form of p:r:otection 

from any other civil suits. This conclusion is flatly incon­

sistent with the reasoning of ~Ltzgerald. The Court in Fitzger­

~·d.ete:rroined thai: the l'::l:r:El~id~n~ wa.santitled to absolute 

inttnunit:y.not only because t;.he threat of liability for .official 

acts might inhibit him in exercise of bi~ a~thority~{id. at 752 

· · .&: n_32), but also because, in the Court's words, ''the singular 

importance of t.he President:':s duties" means that· "diversion of 

his energies by concern with private lawsuits would raise unique 

risks to the effective fun~tioning o:E goverrunent.-" J:d. at: 75l. 

The pane.l majority ignored this second basis for t:he 

holding of Fitzgerald. The first basis of Fir.~ge:raid -- that·t:he. 

threa.t of liability migh~ ehill offic:i.al Pre101idential decision. 

making is, of course, not present here. 4 But in this case the 

~resident does not see~ immunity from liability, be seeks protec-

t.ion only !'rom the second danger to the F.residency emphasized by 

4 The Presioent reserveel the right below to assert at the appro-
_priate time. along with certain common law immunities; the defense 
of absoluce immunity ~o Che detamation claim that arose during his 
Presidency. 

0103059.01-D.C. server2a ll DraftMayll, 1996- 8:11pm 
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Fitzqerald -- the burde~inevitably attendant upon being 

oefendant. in a lawsuit. The court of a.pp~al$ ai:m:f!l::t 
......-:-\ 

this "unique r1sk,. .. )l to. the effective t\.lnct1on1ng of government." 

2. AS the ·Fit~erald Court dP.~mom:~trat:.ed, t:.he princi-

pl~ that a sitting President may not be subject:ed to private 

civil lawsuits bas deep roots in our cradition.:s. ~ 457 U.S. 

751 n.31 . Justice Story ecatea that 11 [tlhe presicient.cannot 

. be liable to arrest, imprisonment, or detention,. while he 

is in th~ disch~rs~ of th~ duties of his office; and for this 

purpose ~_erson rny!iilt be deemed, in ei vil case.s at least. ~:o 
. . ' 

gosse$s an gf.f.icial inviolabi~. '' 3 J ~ Story, Commentaries on 

the Constitut1on of the Uniced States § 1563, pp • .!!18:-19 (1st Ed .. 

J.S33} (gyoted in Fitzgerald, 457 TJ.S. at.749) (emphasis added). 

Senator Ellsworth and then Vice President.John A.da.rns, both 

delegates to the Constitutional Convention, also agreed that "the 

t...\.~~ ( J?re~ir;Ient, personally, was not the subject to ijlny process whatev· 
~~ ' 

er. . . . For [r.nar.j would . . . . put it: i.n the power of a common 

justice to exerci~e any authority over him and stop. the whole 

roach ina of Government:.. 11 Journal of Williatn t-la.ClAY 167 (B _ Macla.y 

ed. 1890) (qt.ioted in Fit;..l.'!:gQr:ii~.ld, 4.57 tLSL at 75-1 n.31) _ 

President Jefferson Was even more emphatic: 

The leading pr:l.nc.:lple of our Coneeieueion is th~ indepen· 
dence of th~ Legislatu~e. exeeutive and judiciary of each 
oehar . . . . . But would the executive be independent· of the 
judiciary, 1f he were subject to the commands of the latte•, 
& eo irnprisonm~ne for disobed1ence; if t:he several court~s. . 
~ould. handy him from pillar to post, keep him const;:antly 7 
trudg1ng from north to south & east to west, and w~thdra • 
him entirely from his constitutional ducies? . . · 

0~03059.0l~D.C.Server2a 1.2 Draft May 11, 1996- a: ll pm .. 
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.10 The work~ ct Thomas Jefferson 404 n. (P. Ford. ed. 1.905) 

~ial ef :A:a~~ B'l:'t:rr}c=t As the court said in Fltz:ge:t"a.ld; "nothing· 

1n [1:he FrarnF.!rs'] deba~es ::rusgest~ i;i.n expe:ctacion t.hat the 

President would be sucjected to the distraction of suits by 

disappointed private cit.izens." 457 u.s. 75:1. n.3~. 

3. '!he panel.majoritY miriimi2ed the separation of 

powers concerns that so croubled the Fraroers. It ruled .that 

th9S9 prohlQinS can never h.e addressed by po5S!tf!Cl'ling litigation • · ~~'"' 
. cannm:::. beJ ~:"" ~ 

(Jr~ 

granced or denied by thQ courts as an exercise cf discretion. • ~ ,..,..~ 
a~ain~t the President; 

Pet. App. 16. Instead, the panel majority's solur.ion was ujudi-

cial case man~gement sensitive to the burdens of the pr~sid~ncy 

and ·the demands ·of the Preside.nt ~ s scheciule. "· Pet. App. 13. 

Ratner than so~ve the separation of powers problems raised hy 

allowing a suit to gc forward against a sittin~ President, th~ 
~~~ ~ soa> .. 1~e of· actiO~ only . them. 

·Sp-.ci:E.kitllYr ~e panel majority envisioned that, 

throughout the CQ~rse o~ licigation against him. a Preside~t 
could 11 pursu~ motions for rescheduling, additional time, or 

continuances 11 if he could show th;;ll::. th~ proceedings "interfer[ed] 

with specific, part.i.aula:rized, clearly articulated presidential 

duti~s .. " Pat. App. 16. If the President di$a~r~ed with a 

deciBion of tha c.~i.al court, he couJ.d 11 petition [the court. of 

appeals] for a writ: of mandamus or prohibition. 
11 

Pet. App. _. 

In other words, under the panel's appro~ch, a. trial court:. could 

-
o~03059 .. 01-D.c.server2a 13 Draf.tMay1~, 1996- 8:1lpm 
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·~> ~~;n ts*<o ~~ ~t~~~~"·~ tftA.L~ ~:,1Wt. .. ,~ ~ 
~~'"' . u~UM \Dc,.;"'-!ll\~~~ 111\~c...;-.~:1 ~Q..'i,.LJ 
~~ ~M ~t-~ .~~ A "'-''+w.t t. b'lwt ~ o > Prt r i ltNrh ~V<.-

UAl a request e President fo~ adjust-

rnent in the litigation S¢h~dule, eha.t tl"l.~ Presi:dent p:t"ovide a. 

"specitic, part-icularized" explanation of why he believed hiS 

o:t:ficial duties prevented hiro f~om d€-!vor:.ing his at:.tention to the 

litiga.t.ion a~ t.hat. t:.ime. The court would then be in the position 

of repeatedly evaluating tne President's g;fie~priori~ies. 
Thi~ ap~r~aeh is an obvious affront to the complex and 

delicate relar:.ionship petween the Judiciary and the Presidency. 

N~ither branch should b~ in a position where it m~st appro~ch ~h~ 
o~he.r for approval to carry out it:s day~ eo-day responsibilities-

')ref ' 
l:Jven if g er:i.a.l. cour~ discharg~d this mission wit.h t.he g:reat:.e~t 

.judiciousness; it. is. difficult to think of anything more incon-

sistent with the sepax:ation of powex:s chan co puc{ ~urt~n the / 

position of continually passing judgment on whether the President 
't- . s 

is spendi.ng nis time in a way ~fin{ accept:.able. . 

. ~ The panel maj ori r:.y ~iJ:arlJ attencpteO: to minimiH... 

t:.be d~=>mands that ti~fE.~.ading p~1'\"ate -eiYil J:itigat:i9n ... ~~J.d i.Mp~S~ 
-~ 

Qn tho .P~Q~iO.ent:'s time nnd :an~:c~i~t:, by likQn~ the. defense of 

a lawsuit to the few instances when Presidents have tes~if1ed in 
~~-~' .-... 

judicial proceedings. only in eas~s 
of exigent need, and only under carefully. concroll~d ~ircum-

stances. 
A sitting President has never he9n compelled r.o testi­

. s ~ ~ .... bz(a ~ .. 
· fy at;. a ~ivil t.rier.l.. ~ i';o;-~jl:i.Q.~~~ccc~::~d.ouall,r~een. calle~ 
upon to testify in crimina.lproceedings,-dn order to preserve the t!" 

public's int.eresc in criminal law enforcement (Fitzgerald, 457 

0103059.01.~D.C.Serv"er2a 14 Draft May 1.1, 1996- 8: 11.·pm 
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754) } and the defendant's Constitutional r'ight~~G--r~~...---;;........; 
e"lrid~;r;or;;r;;J en hi-s ~efl:alq (U.S. CONS"!'. amend- VI; Unif".P..:i ~t'.at.P..s:; v. 

Burr. 25 F. cas. 30, 33 (c.c.D. va. 16071 (No. 14,6~2dll 
factors that are, of co~~5e, not pre5ent here. But even in those 

compelli:n.g cases, as Chief Jus-eic~ Marshall recognized, courts 

are not "required to pl;c;u;e:ed against the president. as asa.inst a:tl 

ordinary individual." unieed seates v. BUG, 2~ F .. cas. ~87, 1~2 ·~· 

(c,c.D: va. ;807) (No. ~4,69~). rnstead, chef~ required a 

hsight<>ned. showing of need for the President'S. cestimony, and +"'1 

have permitted it to oe obtained c~ly in a manner that does not 

disrupt his official function9, such as by videotaped deposi-

tion. 5 
~ . . . ....4..,~ 

~~"''"•!<?: ..... - .. ' 
Mot' 3 ~ . ~is an enormous difference 

being a chird~party witness~and being a defendant 
bet. ween 
threac_~d with financi<>lly r<>inoua pere<>n"l lio.l>ility. Thi• ~• 

\..._~~ ~ even for a person with only the normal business ~d personal 

respons1b1lit:.1es of· everyO.ay 11r~ -- wl1lch a.1:e, of course, 

incatlculably less demanding chan those of.the President. A 

.President as a pra~tical ~cter could never wholly ignore a suit 

such as ths present cne, which seeks to impugn the Pre-sident's 

5 - see, e.g l, :u_nited States v. McDougal., No. 'LR-CR- 9 5-173 (E. D. 
Ark. Mar. 40, 1996) (videotaped.deposition); united Sta~e9 v. 
,PQind,Xter, 732 F. supp. 142, ~46-47 (D .D.c. H90l (vi.deot:aped 
~epos~t~on) i Unite§ St~tGS v. Norch, ~~) P. Supp- i44S, ~449 
(D.D.C. 1989) (quashing subpoena because defendant tailed to show 
testimony would support his defense), aff'd, 910 F.2d 843 (D.C. 
Cir. 1990), cert. ~en~~, 500 u.s. 941 tl99~}; UniLed s~a~es v. 
FrQJJJ:J;W5

1 

405 F. Supp- 578, 583 (E.D. Cal. 1975) (vid~o~a.ped 
depogitian) ~. 
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character and to obcain ps.o, o~o ltn ~~e ~9", from 

President personally. qThe need to defend damages 

have the serious effect of diverting the ar.r.em::.ion ot a President: 

from his ~xecutive outies sinc9 defQnding a lawsuit today ·~ ~ even 

a lawsuit ultimately found to be frivolous -- often requires 

significant:. expendilwu.rQS of time a.nd money, as roany former public 

ot:f1cials have lea:rned to their sorrow." FitjZjgerald, 457 u.s. at 

763 (Burger, c.J., concurring). 

Judge Learned Hand once commAnted that as ~ litigan~, 

he would "d-read a lawsuit beyond anythi-ng als~ shor~ of sick:n~~~ 
~· 

and death·. '' 6 In this regard the President is ~f:ferent tha&w 

any other litigant.~ except that a ~re.siden.t • s li t.iga.tion. like a 

Presid~nr.'g illness. b~eom12s r.he nation's problem. 

~l- The court of Appeals Erreo ~n v~e~ing The ~-l~e£ Sought By 
The Presid2~t As ~xtraordinarv-

The court be~ow appears t.:o have viewed the President
1

S 

claim :Ln this case· as exceptional, hot.h inthe reli~f r.hat it 

sought and in the burden t:.hat it imposeo. on respondent.
7 

In 

fact, far from seeking a. ~degree of protection from suit for hiS 

private ~rongs enjoyed by no other public official (mucn less 

ordinary citi~ens),n Pet. App. 13, the reli~f thar. the President 

6 Lectu:res on Legal Topics, Assn. of the Bar of the City o:E New 

Yo~k lOS (~926) . 
Foi' example, the pa.rtel majority Q.c::!cla.red that Article .II u did 

not.-creat:a a monarchy" and that the PresiOent is "cloaked with none 
of the att:ribuees of sovereisn immunity." Pet~ App. _. 

7 
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seeks -- the temporary deferral of litigation -~ is far 

unknown in our system. and t.he :burdens it imposes 

are not at all extraorainary. · 
Ther8 ~re numeroU9 instances where civil plaintiffS are 

required to accept the tamporary po~tponernent of lit~gat~on so 

t:.hat import.anc institutional or public intereste cail be pror:.ect-

ed. For ex~ple, the Soldiers· and sailors' Civil Relief Act of 

l~40, 50 u_s_c_ app. §§ 50~-25 (~989 & supp. ~996), provides that 

civil suits by or against military pe:r;sonnel are to be toll.ed and 

stayed while they are on acLive duty.
9 

Such relief ie deemed 

n~~sssary to enable members of the armed forces 
11 
to devote their. 

entire energy to the needs of tne Nation... 50 u.s.c .. App. § 510. 

President Clirttol! ht!!re thus seeks relief no different t:.han that 

which would be available to memb~~s or ~he armed fcrce9 under his 

comma-nd .. 
The so·caJ.led automatic seay provision of tha Bankrupt-

cy Code similarly provides that litigation agains~ a debtor is to 

be stayed as soon as a party files a bankruptcy petition. That 

s~ay affects all litigation th.at "wae or could have been corn-
. . \... k~ o t.. .t.t... \t.~ r \o\t\.;... · 

menced" pr:rc;r- to~filing,. and ordinarily;.. will remain :i.n effect 
~~ ).~l~ 

until the banJ<ruptcy proceeding is completed. 1l u.s.c.. § 302.9 

B specit1cally, a laweuit against an active-duey se.-vic;:e m~mber 
is· to be st.~yeO. un~ess it can be shown t.h~t th~ d.c.fcndant

1

S 

1
•a.Oi1ity to conduct his defense is not materiallY affected by 
reason af military service. 11 50 u.s.c. § 521. 

9 
Indeed

1 

a bankruptcy judge's dis~retion has be~n held o~ffi­
cient to aut.hcndzel\.st:.ay of e.hird-party ~iti9'at:Lon in other courts 

(."C.. ( c;ont.inued ... ) 
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Thus, if ·responden~ had .sued a p~rty who entered 
l 

respondent would aur.o:ma.tic::ally find hll!rself in r.he same position 

She ~ill be in if the President prevail~ before this Court •• 

~xe~pt chat the bankruptcy stay is indefiniteJ while the stay in 

this case has a definite term, c1rcumscribed ~y the conscicu-. . . ~5 ftt.~· \If'\. &f~~ ~C..t.uo< tl~J~M.Lll • ...., 
tiona.l lirnit on a President's tenure ofice~ =--' 

\ D- "0- we. U L d··~ .. fo ks W ~ t.c~IA.Ib PtA.~ " f f... 1 · · . 
· ~er i!i"be:yt!i ;;;e:aeeaiti'a~a ai: a :r:oatteif 6>f{ wa.ieial etie<- . · · 

cr.st.ion, 31iil NAQ::.. civil iitig-a..tion :Ls pt:~:E:: efif> iHdefhxite~uiltil 

9 L .. continued.> 
that could conceivably have an effe~t on the bankruptcy estate, 
even if the debtor is not a party to tbe litig;;ttion and r:he 
automatic stay is not triggered. See ll U.S.C. § 105; 2 Colli~r on 
Bankruptcy, 105.02 {MB 15th eo. 1994), ana cases ciced therein. 

10 See, e·. g., l(oester v .JMn,erican Republic Investments,. 11 F ~3d 
818, S23 (8th Ci~. 1993); ~bling v. Columbia Broadcasti~q §ys., 
SOS P.2d 1084 (5th Cir. 1979): united States v. Mellon llank, N' ... ,L. 
545 F.2d 869 (3d c~r- ~976). 
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(1951) (nine-year delay) . Many Presidents 

do not serve as many as eight yean in office, anC even then on~y 
plaintiffs who sue ar. or )Jo:fore the outset of,t:he President's -------------------~---
term w:\.~1. face a Q.elay of that length-

Si~i1ar~~ ~he doctrine of primary jurisdiction, where 

.009 

~.. . . . 

it applies, ,.....,., p~aintiffe t" postpone th,. litigation of their ... ~ . :t£"F 
ciVil claimS w)lile they ;i,asctta~ adminisr.rative proceeingii-

~tea:::-iS:· :•:: ::;;.ereofJ. ~;t_:, tM«~~.J§ _k•::,;;i"J.t .~ .. --S.~--- ---IP ~- o& ~ehef -- a process 

chat can ~ ta..ke several years. [Cl'l'E. J 

gove:c:o...-nent. employees who unsuccessfullY ra.is'e a . . 

ty defense in a trial court are entitled, in the uau"l case, eo a 

stay of discovery while th<>y pursue an in>:erlocuto:r.y appeil.L 

l!arlow v. l'_il:zgeralQ,, 457 U.S. 800, BlB (1~~2). ThO.t:. will 

routinely delay litigation for a substant:.ial per:i..od_ 

We do not suggest that all. of these doctrines operate 

in exactly "be same ~ay as the re•ief tha~ ~be President seeks 

here. But the.se .,xamptes thoroughlY dispel any suggestion that 

the P'tesident, in asking that this l.itiga.eion be defar.~Qd, is · 

som.,how pla.dng himself "al:love the laW," o;~: that. holding this 

lit:.ig-ation in i!!beyance w.ould impermissl.bly vio•ate a plaine:!.H • s 

constit,ti"'""-1 .intitJ.ement to access to the courts. More specif· 

ieally, these examples demonstrate tbat whAt the Pres~dent is 

seeking -- the temporary defQrral of litigation -- is something 

that our judicial system routinely does when 5ignificant J.nstitu· 
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tional or publiC interests are at stake; as they manife~tl uar~ 

here-

lXX. ~he ~ane1 Majority E~red In Asse~ting Jurisdiction OVer, And 
:Reversing. 'l'h@ District Court's Dee!iSion To Stay The Trial 
tr~t11 After President Clinton Letyes Office. 

·~. Respondent cross-appealed to cha.l~engca. thQ dis-

t:.riet court's ordex: to staY trial. Ordina.'rily,.. ;:,ae1:l!fl) ~ deci• 

s1on by a dis~rict cou~t to stay proceediu~6 is not a final 

decision for F~rpog~s of appeal. Moses M. Cone Memorial HQsp, 

V, Me:c~ucy COnsJ:.r. corp.., 460.. u.s. J., 10 n.J.l (l~SJ) e .Cl>a:Y"U'-

Such orders may he reviewed an an interlocutQry basis only by 

writ of mand~mus. ~a u.s.c. § GS~. 12 In asserting tha~ jurisdic­

tion.· ~=-=ist:ed for her cross~appeal, the respondent:. did not contend .· 

ehat the order was appealable under :ae t;T.S.C. § ~291 a..s a fina~ 

order, or as: a ncolla.teral" or¢er under Cohen v~~Benefi~ial 

Indus~rial Loan Corp., 337 l,.T.S. S4l, 546 (1949). Instead, 

ret~ponderrr::. asserted, and the panel majority found, t-hat. the Court 

of Appeals had 11pendent appellate ju:risdict1on" over respondent· s 

cross-appeal. Pet. App. 5 n.4. 

Some courcs recognize that exceptions may exi6t in cas~s in 
which a stay i:$ "ti;in.tamount to a distrdssa~ '' :because it:. 

11
effectively 

ends the litigation." S .• Bougbel v. Toro Co., 985 F-2d 

12 

6, 408. 1: l-I:'. ~9 ); Che e 703 p_2d a.t 735. Even 
as~umirtg that this exception ShOUld PB allowed, it is not 
app~icable here, whe~e the distriet eourt's order clear~y contem­
plated further procE!sdings. in federal court. See Bous.h.el, 9 95 F. 2d 

at 408-09. · 

0~03059.0~-o.C.Server2a . . . 20 Dra.ftMayll, 199~- s~l~pm 

WJC LIBRARY PHOTOCOPY 



. 05/12/96 10:08 '5'312 702 0730 UC Law School 
21:32393575"" "I U MAY 11 '95 21•00 FR SR~M&F 

In ~~int v. Chambers county cornm•n, 115 s. cc. 

(1SI!:IS),..-how--•er/ this Court ~uled t.hat the notion of 11
pendent 

appellate jurisdiction," if viable at all, is extremely na:rl:'ow in 

scope (~~at 1212), and is not to be used "to parlay Cohen­

.type collateral .orders. into mul~i~issue interlocutory appeal 

ticket:s. '' Id. at 12~1. Th~ority sought to av:oid tlii~ glea:P 

implicati~ 9-f Swint. by deelaring that respondent's c:r:oss_-appeal 

was "inextricably inc.ert"'ined" with the President's appeal. Pee. 

App. 5 n _ 4. l3 .. 

This is incorrecc. The ques~ion ~hether the Pre$i-
. · . 1S . 

dent is entitled, ag a matter of law. to defer t~ litigation is 

analytically distinct from the question ~hether a d1str1cc 

co~~t may exercise its discretion to stay ~11 or part of ~he 

litigation. The former question raises an issue of law, to be 
~ ss-h"" rl- ~MPU";!_.;? 

decided on the basis of ~amtrtfprinciples g11c=b o;Q t_a~,._ we 

have discussed: the latter is a discretionary determination to be 
' . 

made on tn~ basis ot the p~rticular facts of the case. The legal 

question J"whether a President is entitled to defer litigacion 

is one on w:nicn r.ne district court· ·s determinacion is entitled to 

rto ~p~cial deference; whe~e;.~a court's exercise of discretion eo 

stay proceedings 1s a determination chat can be overt.urned only 

for abuse of .1:.h.at discretion. 

The district court, in deciding co postpone the tr1al 

in thie case, expli~i~ly ~nvoked itg d~gcr~ticnary powers eve~ 

1.3 

0103059.01-D.c.server2~ 21 

WJC LIBRARY PHOTOCOPY 



. 05i12/96 10:09 ~312 702 0730 
MAY 11 '96 21:01 FR SRSM&F 

UC Law School 
2023~35760 TO 

scheduling {Pet. App. 71 (citing Fed. R. Civ. l:'. 40 and 

~~ui ty powers ·of the Court 11
) )' , .a.nd based 

the defendant's status a.t President. ... certainly a relevant and 

valid f~ctor -- but also on a detailed d1scussiort of the particu-

lar circumstances of this case; 

This is not a ca~e in whi~h any n~cessity exists 
to rush to tria1. It is not a situation, for example, 
in which s~eone has been te~ribly injured in an acci~ 
dent . . . and. desperately need.s to recover . . • 

. damages . . . . It is not a divorce action, cr a child 
custody or chil~ support case. in which immediata . 
personal neeclS of other parti~s are at:. st:ake. Neither 
is this a case that would li~ely be tried wi~h few 
demano.s on Presidential time, such as a.n i:a rem fora­
c~osure by a lendii'lg ins~itution. 

The situation h~re is that the Plaintitt tiled 
this ac~ion two days before the three-year aeat~te of 
1:1.rnitations expirP.d. Obviou$1y, Plaintiff Jon~s was in 
no rush to get her case to court . . . . . Consequently, 
the possibility that Ms- Jones may obtain a judgment 
and damages in this matter does not appe~r t:o be of 
urgent natur~ for her, and a delay in ~rial of ~h9 ca9Q 
will not ha~ her right to recover or cause her undue 
inconv~nience. · 

Pet- App.· 70. 

Review of the district court 1 S decision to poscpone the 

tri,l ~- unlike review of ita decision to reject the Pre~id~nt's 

position that ~he entire case should be deferred -- must address 

these particular facts of this ~ase.- Thus ~respondent's 
• 

~ross-appeal raised issues that, far from being qinextric~bly 

int~rt:wined 1' with the President· s 5ubmission, can be resolved 

panel majo~ity's expansion of the court 
. ~~''ILJ 

over this. interlocutory appeal w~n of appeals' juri9diction 

010305~-0l-O.c.server2a 22 Draft May l.l, 1.99 ~ - 9 1 il. pm 
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plained for thiS .court Landis v. North Am~ricans:;o, :299 U.S. 248 

(1936), a ~rial judge's deciston to stay proceedings should not 

be lightly overturned-J:l "The power to ::~ta.y proceedings is inci­

dental to the power inherent in every court to control the 

disposition of t:he causes on its docK.et . ·. How this can 

best be done call~ for the ex~rcise of judgment. ~hich must weigh 

competing interests and maintain an even: balance.n ~a~ 254." 

sd'Inceed
1 

the court in Landie. spec:ifi~:ally stated that 

"[eJspecially in cases of extraordinary public m.omert~, t.he 

pe required to submit to delay not imrooderaLe 

~xtent and noc oppressive in its consequences if ~he public -

welfare or conveniertca will thereby be promoted." 1.9..,. 

The p~nel ~ajority justifieQ ita·reversal of ~he dis-

trict cou:rt 14ith a Single sentence in a footnoc.e: "Such an order, 

del&ying the trial until Mr. Clinton is no longer President, is 

the functional equivalent of ~ grant of temporary inun:unity to 

which, as we hold t:.oday 1 Mz". Clinton is ne,t. c:onstitutionally 

ent.itled." Pet. App. 13 n.9. It is unclear whac c.be panel meant:. 

by labelling the dist•ict court's order th~ nfunctional equiva~ 

lent 11 of "r.emporary immunity", inasmuch as the district court. 

denied the President a signific.;_nt fiart of the r~lief h$ soug-ht __ 

But it is ~ntir~ly clear that the panel majority, i~ its sweeping 

and conclusory :rUling, did not begin to conduct the :kind of 

0~0:30S~.O~·D.C. Serve:r2a Draft May 11, 1.996 • 8: ll pm 
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careful weighing of the partieula~ f~ct~ that might 

conclusion that t.he trial court:. here abused its discretion. 

lV. The Co~~t Should Grant ~~view Now To PrQteet The Interests 
Of The Pr~aidengy. 

This is tne only oppartuni~y for the Court to review 

t:he PrQ~id~nt: 1 s claim and gt<mt adequate relie.f. If. this; cmjrt 

r~ dttlil'l.l eeNi~ review(at th1s point, the case will p•oceed in the trial 

·court, ;1nd the intl;!r9SC!; the·PresiC.ent seel"bs t;:o preserve 'by 

havinq ehe lieigation defe~red ·- irt~erests "rooted in ~he 

constitutional tradition of the sepArarion of powers" -- will be 

irret:.rievably lost. Fitzgerald, 457 u.s. at 743, 749. Should 

the President prevai1 on the merits balow, thiS Court will not 

even have the opportunity to provide guidance for future cases. 

NOW
1 

moreover, a cou~t fo~ the first eime has hel~ that 

a sitting Pr~gident is required to litigace private civil damages 

claims'~ just. 9.t a time when our society is confronting a. litiga­

tion @:;lCplosion, where people from all walks of life are' subjected 

t;o harassing or e2Ctortionate lawSuits. 14 The court in ·Fit;zserald 

specifically anticip~t~d the threat posed bY suits of this kind . 

. ~ . . . 

l4 . Heretofore, theret ha·~c f been no pz;-ivate civil suits initiated 
or actively li~igated ~hi e the defendant was serving as Presidenc. 
While there are rQcorded ciV11 suits against Theodore Rooseve~t, 
Rarry Truman and John F. Kennedy, cill were underway b~fore the 
defendant.~ssumed effie~. TWo were effeccively complete by the 
t~e th~ defendant became President and the third was settled 
before discovery proceeded against the d~f~ndanc. ~ New Yprk ex 
rel. H\J,rley v.· &oosevel..k, 179 N. ~. 544 (1~04}; DeVault v. Trnman. 
J.94 S.W . .2d ;::9 {1946)~ Compla.int, ~a.ilQy v. Kennedy, No. 757200, and 
Hillgv, K~nnedy, No.,· 757201 (Los Angeles County Superior Court., 
both filed Oet. 27, 1960. · 

0102059.01-D.C.Serve~~a 24 DrafT: May ~1, ~996- 8:11pm 
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Bec~use of "the sheer prominence of the Presidenc's 

Court. nor:.ed, the President "would :be an ea~i~y identifiable 

target for :3uits for civil O.atnages." 457 u.s. at 752~53. chief 

Justice .Burger adderl: "WhQn. litigation processes·are not tightly 

controlled . . · .: they can be and are ;used as mechanisms of e~tor­

tion. · Ultimate vin~ication on the merits does not repair th~ 

da_mage. i' Id. at 763 (concurring opinion). 

In these circurn.sL.ance5 1 th~ fa.c~ chat there is "no 
. -

histari.cal record of numerous suits against the President" -- as 

there was no comparable record before Fitzgeralg (id. at 7SJ 

provides no re~ssurance at all that ehis case will be an 

isolated one. The Court: has recognized that a ''special· solici-

tude [is] dua ~o claims alleging a threatened breach. of essential 

Presidential prerogatives under t.he separation Qf fJOwers. 11 Fitr.::'-" 

gG;ald~~~*~ ae 743. · Ths Court should grant ~eview in this 

case to protect those prerogatives. 

(_.() tJ {..l..IA. ~ • If"" 

~ ~Kh,;, f.. ,:. .... "": ~ , 1- w k ..rw ~ r Lu:. ... t.Q !... j r""'-~41 · 

fL. l ~~ ~~ 'iL•\,\,..,;M.~ 
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QUESTIONS PRESENTED 

1. Whether the litigation of a private civil damages action 
against an incumbent President must in all but the most 

.__..._;xceptional cases be deferred until t!epeaves office. 

2. Whether a district court. ru; a proper exercise of judicial 
discretion, may stay such litigation until the President 
leaves office. 
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~ PARTIFS T: THE PROCEEDING 

Petitioner, President William Jefferson Clinton, was a defen­
dant in the di8trict c:ourt and appellant in the court of appeals. 
Respondent Paula Corbin Jones was the plaintiff in the district 
court andcross-appellant in the court of appeals.· DannyFer­
guson was a defendant m the district court. 
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No. 

IN THE 

~upreme <!Inurt ®f W:qe ~niteb J&tate~ 
October Term, 1995 

WILLIAM JEFFERSON CLINTON, 

Petitioner, 

vs. 

PAULA CORBIN JONES, 

OPINIONS BELOW· 

The opinion of the court of appeals (Pet. App. 1) is re­
ported at 72 F.3d 1354. The court of appeals' order denying 
the petition for rehearing (PeL App. 32) is reported at 81 F.3d 
78. The principal opinion of the district court (Pet. App. 54) 
is reported at 869 F. Supp. 690. Other published opinions of 
the district court (Pet. App. at 40 and 74) appear at 858 
F. Supp. 902 and 879 F. Supp. 86. 

(JURISDICTION 

The judgment of the United States Court of Appeals for 
the Eighth Circuit was entered on Jamiary 9. 1996. A petition 
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2. 

for rehearing was· filed on January 23. 1996, and denied on 
March 28, 1996. This Court's jurisdiction is invoked pursu­
antto 28 U.S.C. § 1254(l)~A C 1'1lil\J • 

LEGAL PROVISIONS INVOJL VED ][N TillS CASE 
U.S. CONST. art. II, § 1, cl. 1 

U.S. CoNST. art. II, §§ 2-4 

U.S. CONST. amend. XXV 

. 42 u.s.c § 1983 

42 u.s.c. § 1985 

SO U.S.C. app. § 510 

SO U.S.C. app. § 521 

50 U.S.C. app. § 525 

Fed. R. Civ. P. 40 

These provisions are set forth at pages App. 79-85 of the 
Petitioner's Appendix. 
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STATEMENT OF THE CASE 

Petitioner William Jefferson .Clinton is President of the 
United States. On May 6, 1994, respondent Paula Corbin 
Jones filed this civil damages action against the President in 
the United StateS District Court for the Eastero District of Ar­
kansas. The complaint was prenUsed in substantial part on 

_conduct alleged to have occurred three years earlier. before 
the President took office. The complaint included two claims 

· arising under the federal civil rights statutes and two arising 
under common law, and sought $175,000 in actual and puni-: 
tive damages for each of the . four counts.' Jurisdiction was 
asserted under 28 u.s~c. §§ 1331, 1332 and I3~,._(fct~'-l). 

The President moved to stay the litigation or to dismiss it 
· without prejudice to its reinstatement when he left office, as­
serting that such a cour~e was required by the singular nature 
of the President's Article ll duties and by principles of sepa­
ration of powers. The district court stayed trial until the 
President's service in office expired, but held that discovery 

'· The first two counts allege that in 1991. when the President was 
Governor of Arkansas and respondent a state employe~, he subjected re­
spondent to sexual harassment and thereby de rived her of her civil ri hts 
irt 't'iolation of 42 U.S.C. §§ 1983, 1985 ( ). A third claim alleges that 
the President thereby intlicted emotional dis ess upon respondent. Fi­
nally, the complaint alleges lhat in 1994, while he was President, peti­
tioner defliiJled respom;lent through $tatements <Ittributed to the White 
House Pres:; Secretouy and hi~ lawyer. denying her much-publicized alle­
gations· against the President. 

Arkansas . State Trooper Danny Ferguson was named as co­
defendant in two counts. Respondent alleges that Trooper Ferguson ap­
proached her on the President's behalf, thereby conspiring with lhe Presi­
dent to deprive the ~:cspondcnl of he£ civil rights in violation of 42 U.S.C. 
§ 1985. Respondent also alleges that Mr. Ferguson defamed her in state­
ments about a woman identified only as ''Paula.'' which were attributed to 
an anonymous trooper in an article about Pn:sidcnt Clinton's personal 
conduct published in The American Spectator magazine. Neither the pub· 
lication no£ the auihOJ: was n3JI!ed as a defendant in the suit. 
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could proceed immediately "a.." to all persons including the 

President himself." Pet App. 71. 
The district court reasoned that "the case most applicable 

·to this one is Nixon v .. Fitzgerald, [457 U.S. 731. (1982)]," 
(Pet. App. 67) which held that a President is absolutely imr . 
mune from any civil litigation challenging his official acts as 
President. While the holding of Fitzgerald did not apply to 
this case because President ·Clinton was sued primarily for 
actions taken before he became President, the court stated that 
"[t]he Iangu e of the majority opinion" in Fitzgeral IS 

sweepmg and quite fmn in tbe view that to distur the Presi­
dent with defending civil litigation that docs not dcm<UJd im· 
mediate attention ... would be to interi'ere with the conduct of 

e duties of the office. et. App~ 68·69. The district court 
furtherfound that these concerns "are not lessened by the fact 
that [the conduct alleged] preceded his Presidency." /d. In­
voking Federal Rule of Civil Procedure 40 and the cowt's eq­
uitable power to manage its own docket; the district judge 
stayed the trial "[t]o protect the Office of President ... from 
unfettered civil litigation, and to give effect to the policy of 
separation of powers.·· Pet. App. 72.

2 

The trial court. observing that the plai.iltiff had filed suit 
three years after the alleged events, further concluded that the 
plaintiff would not be significantly inconvc;;nienced by delay 
of trial. Pet. App; 70. However, it found "no rea..-;on why the 
discovery and deposition process could not proceed." and said 
that this would avoid the possible loss of evidence with the 
passage of time. Pet App. 71. 

2 The stay of tri;ll cncompa.ssod tho clai.n\s against Trooper Ferguson 
as well, because the court found that there was "too much interdepen­
dency of events and testimony to proceed piecemeal," and that "it would 
not be possible to tiy the Trooper adequ~ttely without testimony from the 

PresidenL .. PeL App. 71. 
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The President and respondent both appealed.3 A divided 
panel of the court of appeals reversed the district court's order 
staying trial, and affirmed its decision allowing discovery to 
proceed. 'The panel issued three opinions. 

Judge Bowman found· the reasoning in Fitzgerald 
••inapposite where only personal, private conduct by a Presi­
dent is at issue," (Pet. App. 11 ), and detennined that .. the 
Constirution does not confer upon an incumbent President any 
immunity from civj] actions that arise ·from his unofficial 
acts." Pet. App. 16. ' ourt s strugg c m uzgera o 
esta · sh presidenti immunity for acts w.ithin the outer pe­
rimeter of official re~pon~ibility belies the notion ... that be­
yond this outer rimete re is still more immunity waiting 
to be discovere 'he wrote Pet. App. 9 . 

Judge Bowman further concluded that it would be an 
abuse of discretion to stay all proceedings against an incum­
bent President, asserting that the President "is entitled to im­
munity, if at all, only because the Constitution ordains it. 
Presidential immunity thus cannot be granted or denied by the 
courts as an exercise of discretion." Pet. App. 16. Ruling that 
the court of appeals had ·'pendent appellate jurisdiction•· to 
entertain respondent's challenge to the stay of trial issued by 
the district court, (Pet. App. 5 n.4) (citing Kincade v. City of 
Blue Springs, Mo., 64 F.3d 389, 394 (8th Cir. 1995), cerl. de­
nied, 1996 WL 26287 (Apr. 29, 1996)), Judge Bowman ac­
cordingly reversed that stay as an abuse . of discretion. Pet. 
App. 13 n.9 .. 

' Jurisdiction for the President's appeal was founded on 28 U.S.C. 
§ 1291 and the coll<J.teral QI"der- doctrine, a.'i ;uticul .. ted in Mitc:hell v. For­
syth, 472 U.S. 511,526 (1985) and Nixon v. Fitzgerald, 457 U.S. 731, 7<13 

(1982). In our view, however, the court of appeals ~~~ rr~~tion to -1 I - I~ 
entertain respondent Jones' cross-appeal. See infra pp. 0-24 he dis- lD- o • 
trier coun $ta.yed the litigation a.-:; to both (iefendan~ pending appellate 

review. Pet. App. 74. 
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In reaching these conclusions, Judge Bowmanputa'iide 
concerns that the separation of powers could be jeopardized 
by a trialcourt's exercising control over the President's time 
and priorities, tluvugh the supervision of ·discovery and trial. 
He stated that any separ;ttion of powers problems could be 
avoided by ''judicial case management sensitive to the bur· 
dens of the presidency and the demands of the PICsidcnt's 
schedule." Pet. App. 13. 

Judge .Beam ··concur[red] in the conclusions reached by 
Judge Bowman." Pet. App. 17. He stated that the issues piC­
sented 44ra.ise matters of substantial concern· given the consti­
tutional obligations of the· office" of the Presidency. Pel App. 

- 17. He also acknowledged that "judicial branch interference 
with the functioning of the presidency should this suit be al­
lowed to go forward" is a Jl]atter of. "major concern." Pet. 
App. 21. He expressed his belief, however, that this litigation 
could be managed with a "minimu~ of impact on the Presi­
denrs schedule." Pet. App. 23. This could be accomplished, 
he suggested, by the President's choosing to forgo attending 
his own trial or becoming involved 'in discovery, or by limit­
ing the number of pre-trial encounters between the President 
and respondent's counseL Pet. App. 23-24. Judge Beam 
~tated that he was concurring "[w]ith [the) unden;tanding" that 
the tiial judge would have· substantial latitude to manage the 
litigation in a way that would accommodate the interests of 
the Presidency. Pet. App. 25. 
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Judge Ross also stated that private civil suits against sit­
tin Pres' ts create opportumt1es or. t e Judiciary to in­
trude upon the Executive's authority. set the stage for poten­
tial constitutional confrontations between courts and a Presi­
dent, lijld permit the cjvil 'ustice s stem to be used for arti­
san olitical oses Pet; App. 28. At the same time, he 
reasoned, postponing litigation "will rarely defeat a plaintiffs CoY\dudd t\r-.~ 
ability to ultimately obt . meaningful relief." Pet. App. 30. \. t' F VI a hou 'd 

.:r<Accordin@i;)Judgc Ross ld allow liti auon to roceed · · ~ lt '
0 

against a sitting President · only if a plaintiff4~ 
"demonstrate convincingly both that delay will seriously. 
prejudice the plaintiff's interests and that ... [it] will not sig­
nificantly impair the President's ability to attend to the duties 
of his office." Pet. App. 31. 

The court of appeals denied the President's request for a 
rehearing en bane, with three judges not participating and 
Judge McMillian dissenting. Judge McMillian said the ma­
jority's holding had "demean[ed] the Office of-the President 
of the United States." Pet. App. 32. He wrote that the panel 
majority .. would put all the problems of our nation on pilot 
control and treat as more urgent a private lawsuit that even the 
[respondent] delayed· filing for at least three years," and 
would "allow judicial interference with, and control of, the 
President's time ... Pet. App. 33. 

REASONS FOR GRANTING THE PETITION 

This case presents a question of extraordinary national 
importance, which was resolved erroneously by the conn. of 
appeals. For the first time in our history, a court has ordered a 
sitting President to submit, as a defendant, to a civil damages 

· action directed at him personally. We believe that absent ex~ 

Proof#2 05114/96 9t39AM 

WJC LIBRARY PHOTOCOPY 



MAY 14 '96 15=21 FR SASM&F 
2023935760 .T0'161404894561647 

. 8 ~· . 

ceptional circu:n:istances, an. inc:.Lbent President should never· 
be placed in this position. ~r:~rely a President should not 
be placed in this position for the first time in our history on 
the basis of a decision by a fragmented panel of a court of ap­
peals, without this Court's review. 

The decision of the court ·below is erroneous in several 
respects. It is inconsistent with the reasoning of Ni.xort v. 
Fitzgerald and with established separation of wers pnncl­
ples. The panel majority's suggested cuie r the separation 
of powers problems wn - "judicial case 
management sensitive to . . . the demands of the President's 

. schedule .. (Pet. App. 13) --is worse than the disease: it gives 
a trial court a general power to set priorities for the Presi-

· dent's time and energies. The panel majority also grossly 
overstated the supposedly extraordinary character of the relief 
that the President seeks. The deferral of litigation for a speci· 
fied, limited period is far from unknown in our judicial sys­
tem, and it is routinely afforded in order to protect interests 
that are not comparable in importance to _the interests the 

President advances here. 
Now is the appropriate time for the Court to address 

these issues. If re'\tiew is declined, the President would have 
to undergo discovery and trial while in office, which would 
eviscerate the. very interests he seekS to vindicate. Moreover, 
if the decision below is allowed to stand, federal and state 
courts could be confronted with more private civil damage 
complaints against incumbent President'(!).~(increasmgly 
would enmesh Presidents in the judictal process. and the 
courts in the political arena. to the detriment of both. 

. A fl. The Decision Below Is Inconsistent Witb This Court's 
Decisions And Jeopardizes The Separation Of Powers. 

1. The President "occupies a unique position in the 
constitutional scheme." Nixon v. Fitzgerald, 45~ U.S. 731, 
749 (1982). Unlike the power of the other two branches, the 
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entire "executive Power" is vested in a single individual, "a 
President." who is indispensable to the execution of that 
authority. ·U.S. CONST. art. IT, § l. The President is never off 
duty, and any significant demand on his.time necessanly im­
poses on his capacity to carry out his constitutional responsi-
bilities. · 

Accordingly, "(c]ourts traditionally have recognized the 
President's constitutional responsibilities and status as factors 
counseling judicial deference and restraint." Fitzgerald, 457 
U.S. 753. Indeed, .. [t]his tradition can be traced far back into 
our constitutional history :• !d. at 753 n.34. The fonn of 
"judicial deference and r:estrClinf' that the President seeks her:e 
-- merely postponing the suit against him until he leaves of­
fice - is modest_ It is far: more RW'ilwiit1{fur example. th~ the 
absolute immunity that Fitzgerald accorded all Presidents for 
actions taken within the scope of their presidential duties. 

The panel majority concluded. that because the Fitzgerald 
holding was lirriited to civil damages claims challenging offi­
cial acts, the President should receive no form of protection 
from any other civil suits. This conclusion is flatly inconsis­
tent with the reasoning of Fitzgerald. The Court in Fitzgerald 
determined that the President was entitled to absolute immu­
. niry not only because Ihe rhreat of liability for official acts 
might inhibit him in the exercise of his authority (id. at 752 & 
n.32), but also because, in the Court's words, "the singular 

' importance of the President's duties" means that "diversion of 
his energies by concern with private lawsuits would raise 
unique risks to the effective functioning of govenunent." Id. 

at75L 
The panel majority ignored this second basis for the 

holding of Fitzgerald. The ftrst basis of Fitzgerald --that the 
threat of liability might chill official Presidential decision 
making --:- is, of course, largely. not present beret\ "Gtlt ifl this-· . 

J ar-JC a c~·l\_~ 
. ) 
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~ the President does nor se 1mmunity from liability. 4 ~ 
ets 1'JfiiloAimr UT•t:§&: fwa the second danger to the Presi­
dency emphasized by Fitzgerald- the burdens inevitably at­
tendant upon being a defendant in a lawswr,.\Jh~ court of ap­
peals simply disregar~d this "unique riskO to the effective 
functioning of government."· 

2. As the Fitzgerald Court demonstrated, the principle 
·that a sitting, President may not be subjected to private civil 
lawsuits has deep roots in our traditions. See 457 U.S. at 751 
n31. Justice Story stated that · t]he president cannot ... be 
liable to arrest, imprisonment, or detention, while he is iri the · 
discharge of the duties of his office; and for this purpose his 
person must be deemed, in civil ca...,es at least, to ossess an 
o cia/ i . JOSEPH STORY, COMME.NTARIES ON 

Tiffi CONSim.JTIONOFTHE UNTIED STATES§ 1563. pp. 418-19 
(1st ed. 1833) (emphasis added)~oted in Fitzgerald. 451 
U.S. at 74~Senator Ellsworth and then-Vice.President John 
Adams, both delegates to rhe Constitutional Convention, also 
agreed th • e esident, personally, was not ... subject to 
any process whatever_ . . . For [tbar] woUld . . . put it in the 
power of a conunon justice to exercise any authori over him 
and sto the whole machine of " .J~AL OP 

Wn..LIAM MACLAY 167 (E. Maclay ed., 1890~ted in 
Fitzgerald. 451 U.S. at 751 n.3lJ.L · 

President Jefferson wa~ even more emphatic: 

- The leading principle of our ConstitUtion is the in­
dependence of the Legislature, executive and judici­
ary of each other .... But would the executive be 
independent of the judiciary, if he were subject to 
the commands of the latter, & to imprisonment for 
disobedience; if the several courts could bandy him 
from pillar to post, keep him constantly trudging· 

• The President reserved ihe right below to assert at the appropriate 
time, along with certain common law immunities, the defense of absolute 
immunity to the defwnation claim that arose during his Presidency. 
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from north· to south & east to west, and withdraw 
him entirely from his constitutional duties? 

10 THE WoRKS oF THoMAs JeffERSON 404 n. (PaulL. Ford 
ed., 1905 quoted in Fitzgerald, 451 U.S. at 751 n.31. As the 

ourt said in Fitzgerald, "~othing in [the Framers'] debaies 
suggests .an expectation that the President would be subjected 
to the distraction of suits by disappointed private citizens.'' 
457 U.S. 751 n.31. . · 

3. The panel majority minimized the separation of 
powers concerns that so troubled the FramerS. It ruled that 
these problems can never be· addressed by postponing litiga­
tion against the President until the end of his tenn. PeL App. 
16. Instead, the panel majority's solution was "judicial case 
management sensitive to the burdens of the presidency and 
the demands of the President's sched.uJe:· Pet. App. 1~. 

a cr an so the separation of powers problems raised by 
,allowing a suit to go forward against a sitting President. the 
panel's approach only exacerbateg them. · · 

The panel majority envisioned th~t, throughout the 
course of litigation again$t him. a President couid "pursue 
motions for rescheduling, additional ti~e, or continuances" if 
he could show that the proceedings "intetfer[ed] with specific. · 
particularized, clearly articulated presidential duties_ •• Pet.. 
App. 16. If the President disagreed with a decision of the trial 
court, he could "petition [the court of appeals] for a wrir of 
mandamus or prohibition." Pet. App. 16. In other words, un­
der the panel's approach, a trial court could insist, before con­
sidering a request by the President for adjustment in the liti­
gation schedule, that the President provide:: a •·specific, par­
ticularized" explanation of why he believed his official duties 
prevented him from devoting hi~ attention to the litigation at 
that time. The court would then be in the position of repeat­
edly evaluating the President's official priorities -- precisely 
what Jefferson so feared. 

Pro0f#2 05/14/96 9:39AM 

(C 

WJC LIBRARY PHOTOCOPY 



. MAY 14 '96 15:22 FR SRSM&F 
2023935760 TO .161404894561647 P.20/29 

12 

This approach is an obvious affront to the complex and 
delicate relationship between the· Judiciary and the Presi­
dency. Neither branch should be in a position where it must 
approach the other for approval to carry out itS day-to-day re­
sponsibilities. Even if a trial court ·discharged this· mission 
with the greatest judiciousness, it is difficult to r:hink of any­
thing more inconsistent with the separation of powers than to 
put a court in the position of continually passing judgment on 
whether the President is spending M, time in a way the court 
finds acceptable. · 1- · 

4. The panel majority similarly attempted to downplay 
the demands thatdefending private civil litigation would im­
pose on the President's time and energies. Pet. App. 13-15. 
The concurring opinion in particular likened the defense of a 
personal damages suit to the few instances when Presidents 
have testified as witnesses in judicial or legislative proceed­
ings. Pet. App. 22-23. This notion is implausible on its face; 
there is no comparison between being a defendant. in a civil 
damages action and merely being a witness. Even so. Presi­
dents have been called as wimesses only in cases of exigenr 
oocd, and only Wlder carefully controllro circwnstanccs de­
signed to minimize intrusions on the President's ability to 
carry out his duties. 

A sitting President has never been compelled to testify in 
civil proceedings. Presidents occasionally have been called 
upon to testify in criminal proceedings. in order to preserve 
the public's interest in criminal law enforcement (Fitzgerald. 
457 U.S. at 754) and the defendant's Constitutional right to 
compulsory process (U.S. CONST. amend. VI; United States v. 
Burr, 25 F. Cas. 30, 33 (C.C.D. Va. 1807) (No. 14,692d))­
factors that are, of course, not present here. But even in those 
compelling cases, as Chief Justice Marshall recognized. courts 
are not "required to proceed against the president as against an 
ordinary individual." United States v. Burr, 25 F. Cas. 187, 
192 (C.C.D. Va. 1807) (No. 14,694). Instead, courts have re­
quired a heightened showing of need for the President's testi-
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, mid have permitted it to be obtained only .in a manner 
that·}.GFoili8£-At:~iii6Qalf."' his official functions, such as by video­
taped deposition. s 

In :any event, there is an enormous difference between 
. being a third-party witness and being a defendant threatened 
with financially ruinous personal liability. This is true even 
for a person with olily the nonnil business and personal re­
sponsibilities of everyday life - which are, of course~ incal­
culably less demanding than those of the President. A Presi­
dent as a practical matter could never wholly ignore a suit 
such as· the present one, which seeks to impugn the Presi­
dent's character and to obtain $700,000 in putative damages 
from the President personally. . ''The need to defend damages 
suits would have the serious effect of diverting the attention 
of a President from his executive duties since defending a 
lawsuit today -- even a lawsuit ultimately found to be friVO· 
lous -~ often requires significant expenditures of time and 
money, a.~ many former public officials have learned to their 
sorrow." Fitzgerald. 451 U.S. at 763 (Burger, C.J .• concur-
ring). · 

Judge Learned Hand once commented that a.S a litigant. 
he would .. dread a lawsuit beyond anything else short of sick­
ness and death." 15 In thil) regard the President is like any other 
litigant, except tbat a President's litigation, like a President•s 
illness, becomes the nation's problem: 

' See, e.g., United States v. McDougal, No. LR-CR-95-173 {E.D. Ark. 
M81". 20, 1996) (videotaped deposition at the White House); Uniced Scares 
v. Pnind~ll'.r. 732 F. Supp. 142, 146-47 (D.D.C. 1990) (videotaped depo­

sition); United States v. North, 713 F. Supp. 1448, 1449 (D.D.C. 1989) 
(quashing subpoena bcc~:tuse defendant failed to show that President's 
testimony would support his defense), ajJ"d. 910F.2d M3 (D.C. Cir. 
1990), cert. denied, 500 U.S. 941 (1991); United State.~ v. Fromme, 405 F. 
Supp. 578, 583 (E.D. Cal. 1975) (videotaped deposition). 

~ Lectures on Legal Topics, Assn. of the B:u- of the City of New York 
105 _(19~@ifoted in Fitzgerald, 451 U.S. at 76.3 n.6 (Burger, C.J., con~ 
cunnng~ . 
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· )(. The Conrt Qf Appeals Erred In Viewing The Relief 

Sought By The President As Extraordinary. 
The court below appears to have viewed the President's 

claim in this ca')e as exceptional, borh in the relief that it 
sought and in the burden that' it imposed on respondent.7 In 
fact, far from seeking a "degree of protection from suit for his 
private wrongs enjoyed by no other public official (much Jess 
ordinary citizens)"' (Pet. App. 13), the relief that the President 
seeks - the temporary deferral of litigation - is far from un-

. known in our system, and the burdens itdmposeYon plaintiffs 
are not ~ extraordinary. . l wo t,t l rJ. . 

There arc numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro­
tected. For example. the SoJdiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.C. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per.,­
sonnel arc to be tolled and stayed while they are on active 

. duty. 8 Such relief is deemed necessary to enable members of 
the anned forces "to devote their entire energy to the defense 
needs ofthe Nation." 50U.S.C.1pp. § 510_. I!esident Clin­
ton here thlL<;; sc::ek5 relief similar to that to which he may be 

. entitled as Comm<lnder-In-Chief of the Armed Forces, and fD 1 
.. 

~which is routinely available to service members under his 
·command. 

The sO-called automatic stay provision of the Bankruptcy 
Code similarly provides that litigation against a debtor is ·to be 
stayed as soon as a party fil~s a bankruptcy petition. That stay 

7 For example. thr; ·panel majority declared that Article Il .,did not . 
create a monarchy'• and that the Pr~idcnt is; "'cloa)ced with none of the 

attributes of sovereign immunity." Pet. App. 6. 
a Specifically, a lawsuit against an active-duty service member is to 

be stayed unless it can be shown that the defendant's "ability_ . _to con­
d ~ct his defense is not materially affected by rcHSon of his mililar}' serv~ 

ice.'' 50 U.S.C .. § 5d ( lq~"). . 
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affects all litigation that uwas or could have been com- '\ 
menced .. prior to the filing of that petition, 11 U.S.C. § 362,;;--(I~ 'I)) 

and ordinarily will remain in effect until the bankruptcy pro~ 
ceeding is completed. /d. 9 Thus, if respondent had sued a 
party who entered bankruptcy, respondent would automati-
cally find herself in the same position she will be in if the 
President prevails before this Court - except that the bank~ 
ruptcy stay is indefinite, while the stay in this case has a defi-
riitc term.· circumscribed by the copstitutionallimit on a Presi-
dent's tenure ofoffice. :::If · . . . 

It is we~ that coUrts, in appropriate ciicwn­
stances, may put off civil litigation until the conclusion of a 
related criminal pro$ccution against the same defendant.

10 

That process may, of course, take several years, and affords 
the civil plaintiff no relief. The doctrine of primary jurisdic-
tion, where it applies, compels plaintiffs (0 postpone the liti-
gation of their civil claims while they pursue adlninistrative 
proceedings, even though the administrative proceedings may 
not provide the relief they seek. This process too can take 
several years.' See, e.g., Ricci v. Chicago Mercantile Exch., 
409 U.S. 289, 306-07 (1973). And public officials who un-
successfully raise a qualified immunity defense in a ttial coun 
are' entitled, in the. usual case, to a stay of discovery while 
they pursue an interlocutory appeal. Harlow v. ·Fitzgerald. 
457 U.S. 800. 818 (1982). \iil. t ~tundnel~elay litigation 
for a substantial period. L ~ · · 

. . ~ l-\. c"'" "'f(l-<..«) ~ c :J 1\ 

9 Indeed, a b<mkruptcy judge's discretion has bee!l held sufficient to 
authorize a stay of third-party litigation in other courts that conceivably 
could have an effect on the bankruptcy estate, even if the debtor is not a 

~arty to the litig<dion and the automatic stay is not triggered. See 11 
( \'\'14''-r-- U.S.C. § 10.J."2 COLLIER ON BANKRUPTCY 1f 105.02 (Lawrence P. King 

cd .• 15th ed. 1994), :md cases cited therein. 
10 Set!. e.g,. Koester v. American Republic lnvs., 11 F.3d &18, 823 (8th 

Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5th 
Cir. 1979); United States v. Mellon Bank, N.A., 545 F.2d 869 (3d Cir. 
1976). 
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·We do not suggest that all of these doctrines operate in 
exactly the same way as the relief that the President seeks 
here. But ·these examples thoroughly dispel any suggestion 
that the President, in asking that this litigation be deferred. is 
somehow placing himself "above the law," or that holding 
this litigation in abeyance would impermissibly violate a 
plainritrs entitlement to access to the courts. More specifi­
cally, tllesc c:;]l;amplCs demonstrate that what tbe President is 
seeking - the temporaCy deferral of litigation -- is relief that 
our j~dicial system routinely provides when significant insti­
tutional or public interests are at stake. as rhey manifestly are 

here. · 

&. 7"-• The Panel Majority Erred In Asserting Jurisdiction 
Over, And Reversing, The District Court's Discre­
tionary Deeision To Stay The Trial Until After Presi .. 
dent CHnton Leaves omce. 
l. Respondent cross-appea1ed to challenge the district 

court's order to stay trial. Ordinarily. a decision by a district 
coWl to slay proceedings ·is not a final decision for purposes 
of appeal. Moses H. Cone Memorial Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 10 n.tl (1983). Such orders may 
be reviewed on an interlocutory basis only by writ of manda-

( j0/1
4

) .. mus . .See 28 U.S.~.§ 65J&.11 
In asserting that jurisdiction ex­

. . isted for her cross-appeal, the respondent did not seek such a 
contend tha.t the stay was appealable under 28 U.S.C. 
as a final order, or as a .. collateral" order under Cohen 

· v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949). 
Instead, respondent asserted, and the panel majority found, 

" Some courts recognize that exceptions may .exist in cases in which a 
stay is "tantamount to a dismissal"' because it "effectively ends the litiga· 
tion." See, e.g .• Boushel '!· Toro Co., 9&5 F.2d 4.o6, 4.08 (8th Cir. 1993); 
Cheyney State College Faculty v. Hrifstedler, 703 F.2d 732, 735 (3d Cir. 
1983). Even assuming that this exception should be allowed. it is not. ap· 
plicablc here, where the district court's order clearly contemplated further 
proceeding~ in federal court. See Boushd, 985 F.2d at 408-09. 
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that the Coilrt of Appeals had "pendent appellate jurisdiction" 
over respondent's cross-appeal. Pet. App. 5 n.4. 

In Swint v. Chambers County Comm'n, 115 S. Ct. 1203 
(1995), thi!i: Court roled that the notion of "pendent appellate 

. jurisdiction." if viable at all. is extremely narrow in scope (see 
id. at 1212), and is not to be used "to parlay Cohen-type col­
lateral orders into multi-issue interlocutory appeal tickets." 
/d. at 1211. The panel majority sought to_ avoid Swint by de­
claring that _respondent's cross~appeal was "ine~tricably in­
tertwined" with the President's appeal. Pet. App. 5 n.4. This 
conclusion(!!UwC!~mis Jncorrect. 

The question of whether the President is entitle~ as a 
matter of law' to defer this litigation is analytically distinct 
from the question of whether a district court may exercise its 
discretion to stay all or part of the litigation. The former 
question r'.J.ises an issue of law, to be decided based on the 
President's constitutional role and the separation of powers 
prmciples we have discussed; the latter is a discretionary de­
termination to be made on the basis of the particular facts of 
the case. Moreover, the legal question of whether a President 
is entitled to defer litigation is one on which the district 
court's determination is entitled to no special deference; a 
coun·s exercise. of discretion to stay proceedings is a determi­
nation that can be overtU.mcd only for abuse of that discretion. 

The district court, in deCiding to postpone trial in this 
case, explicitly invoked its discretionary powers over sched­
uling (Pet. App. 71 (citing Fed. R. Civ. P. 40 and "the equity 
powers of the Court'')), and based its decision not only on the 
defendant's st~tus as President -- certainly a relevant and valid 
factor~~ but also on a detailed discussion of the particular cir-
cumstances of this case: 

This is not a ca."e in which any necessity exists 
to rush to trial. It is not a situation, for example. in 
which someone has been terribly injured in an acci~ 
dent ... and desperately needs to recover ... dam-
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ages . . . . It is not a divorce action, or a child cus­
tody or child support case,. in which immediate per­
sonal needs of other parties are at stake. Neither is 
this a case that would likely be tried with few de­
mands on Presidential time, such as an in rem fore­
closUre by a lending institution. 

The situation here is that the Plaintiff filed this 
·action two days. before the three-year statute . of 
limitations expired. Obviously, Plaintiff Jones was 
in no rush to get her case ro court . . . . Conse­
quent1y, the possibility that Ms. Jones may obtain a 
judgment and damages in this matter does not ap­
pear to be of urgent nature for her, and a delay in 
trial of the case will not harm her right to recover or 
cause her undue inconvenience. 

Pet. App. 70_ · J..irc tt"h'Ot1.tl_0 
Review of the district court's {ctecision to postpone the 

trial - unlike review of it.~ decision to reject the President's 
position that the entire case should be deferre1f" must address 
these particular facts of this case. Thus the· respondent's 

· cross-appeal raised issues that, far from being "inextricably 
intertwined" with the President's submission, can be resolved 
separatelt from it. The panel majority's expansion of the 
court of appeals· jurisdiction over this interlocutory appeal 
was in error. 

2. The decision to reverse the district court was also 
incorrect on the merit~. As Justice Cardozo explained for this 
Court in Landis v. North Am. Co., 299 U.S. 248 (1936), a trial 
judge's dcdsion to stay proceedings should not be li htl 
overturne . ]he power to stay proceedings is incidental to 
t e power inherent in every ·court to control the disposition of 
the causes on. its docket . . . . How this can best be done cal).s 
for the exercise of judgment, which must wei h coin ·tin 
interests and maintain an even balance. Id. at 254-55. In­
deed, the Court in Landis specifically stated that .. [e]specialiy 
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iti cases of extraordinary public moment, the [plaintiff] may 
be required to submit to delay not immoderate in extent and 
not oppressive in its consequences if the public welfare or 
convenience will thereby be promoted:' ld. at 256. 

The panel majority justified its reversal of the district 
court with a single sentence in a footnote: "Such an order; 
delaying the trial until Mr. Clinton is no longer President, i.,.;; 

the functional equivalent of a grant of temporary ionnunity to 
which, as we hold today, Mr. Clinton is not constitutionally 
entitled." Pet. App- 13 n.9. It is unclear what tbe panel meant 
by ,labeling the di!:ltrict court's order the "functional equiva­
lent" of "temporary immunity'', inasmuch as the district court; 
held that the litigation could go forward through all steps 
·short of trial. But it is entirely clear that the panel majority. in 
its sweeping and conclusory ruling, did not begin to conduct 
the kind of careful weighing of the particular facts and cir­
cumstances that might warrant a conclusion that the trial court 
here abused its discretion. 

'~. -:tl'. The Court Should Grant Review Now To Protect The 
Interests Of The Presidency. 

lbis is tbe only opponunity for rhe Coun to review the 
PI"Csident•s claim and grant adequate relief. If review is de­
clined at this point, the case will proceed in the trial court, and 
the inteTeSts the President seeks to preserve by having the liti­
gation deferred -- interests "rooted in the constitutional tradi­
tion of the separation of powers" - will be ·irretrievably lost. 
Fitzgerald, 451 U.S. at 743, 749. Should the President prevail 

· . on the merits below, this Court will not even have the oppor- · 
tunity ·to provide guidance for future cases. a>- . 

Now. a court for the first time in~ has held that a 
. sitting President is required to defcnct{private civil damages 
o!aimo,ls holding breaches historical unden;tandings that 

. a.,+»·~o 
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are as appropriate today as· ever before. 14 The court in Fitz­
gerald specifically anticipated the threat posed by suits of this 
kind. Bec<1use of '1he sheer prominence of the President's 
office," the Court noted, the President ·would be an easily 
identifiable target for suits for civil damages." 457 U.S. at 
7.52-53. Chief Justice _Burger added: "When litigation pi-oc­
esses are not tightly controlled ... they can be and are used as 
mechanisms of extortion. Ultimate vindication on the merits 
does not repair the damage.'t Id. at 763 (concurring opinion). 
Tn these circumstances. the fact that there is ••no historical re­
cord of numerous suits against the Presidenf' -- as there was 
no comparable record before Fitzgerald (id. at 753 n.33) -
provides no reassurance at all that this case wHI be an isolated 
one. 

There is no question that the issues raised by this case 
will have profound consequences for both the Presidency and 
the Judidary. The last word ort issues of this importance 
should not be a decision by a splintered panel of a court of 
appeals -- a deeision that .... , 9tliev4""ls: inconsistent with the 
pre(;cdcnts of this Court and with the constitutional tradition 
of separation of powers. The Court haa recognized that a 
"special solicitude [is] due to claims alleging ~ threatened 
breach of essential Presidential prerogatives under the separa­
tion of powers." ld. at 743. The Court should grant review 
now, to protect those prerogatives .. 

12 Heretofore, there have been no private civil damages suits initiated 
or actively litigated while the defendant was serving as President. While 
there are recorded private ci_vil suits against Theodore Roosevelt, H.wy · 
Truman and John F. Kennedy. all were underway before .the defendant 
assumed oftlce. The first two were dismissed by the time the defendant 
became President; after each took office, the dismissal wa5 confam.ed on 
appeal. See New York e.xrel. Hurl~y v. Roa:se:vell, 179 N.Y. 544 (19()4); 
DeVault 11. TTUman, 194 S.W.2d 29 (Mo. 1946). The Kennedy case was 
fiJed while he was a candidate, and was settled after Ptesidcnl Kennedy's 
inauguration, without any discovery against the Chief Executive. See, 
Bailey v. lll:ennedy, No,, 7~77.00~ and Hills v. Kennedy, No. 757201 (Los 
Angeles County Superior Court, both.filed Oct. 27 • 1960). 
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CONCLUSION 

For the foregoing reasons, we respectfully request that 
the President's petition for writ of ceniorari be granted. 
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