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QUESTIONS PRESENTED 

·This uncomplicated civil action for damages against peti­
tioner, who is President of the United States, for acts com­
mitted before he became President, bears no possible relation 
to his official responsibilities. No showing was made in the 
district court that the lawsuit, or any aspect of it,· would 
impai( the functioning of the presidency. The court of appeals 
ordered the district court to refrain from "creating scheduling 
conflicts" for petitioner on remand .. The following questions 
are presented: 

_ 1. Whether the court of appeals erred. in holding that peti.;. 
tioner was not entitled as a matter of law to a postpQnement 
or a stay of all proceedings for the duration of his presidency, 
when such a postponement or stay would effectively operate 
as a grant of official immunity for acts qeyond "the outer 
perimeter of [the President's] official responsibility," the limit 
for presidenticll immunity set forth in Nixon v. Fitzgerald, 457 
u.s. 731 (1982). 

2. Whether the court of appeals erred in reversing the dis­
trict court's grant to petitioner of what the district court 
termed a "limited or temporary immunity from trial," Pet. 
App. 68, for acts beyond the outer perimeter of his official 
responsibility. 
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2. Proper judicial case management is 
sufficient toprotect the interests of 
the Executive Branch in this case and 
would not violate the separation of 
powers................................... 34 

II. THE COURT OF APPEALS CORRECTLY 
FOUND THAT, ON THIS BARREN FACTUAL 
RECORD, THERE IS NO BASIS FOR A STAY 
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IN TilE 

~upr.e1m Qinu:rt nf fq.e ~nit.en ~ta:t.es 
OCTOBER TERM, 1995 

No. 95-1853 

WILLIAM JEFFERSON CLINTON, 

Petitioner, 
-v.-

PAULA CORBIN JONES,· 

Respondent. 

ON WRIT OF CE~TIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE EIGHTH CIRCUIT 

BRIEF FOR RESPONDENT 

STATEMENT OF THE CASE 

In Arkansas on May 8, 1991, respondent Paula Corbin 
Jones was a $6.35-an-hour state employee, and petitioner 
William Jefferson Clinton was the Governor. The complaint 
alleges that both were at the Excelsior Hotel in Little Rock 
that day for the Governor's Quality Management Conference. 
While working at the conference registration desk, Mrs. Jones 
(Miss Corbin at that time) and a coworker were approached 
by Danny Ferguson, a state trooper assigned to Governor 
Clinton's security detaiL Trooper Ferguson told Mrs. Jones 
that "[t]he Governor would like to meet with you" in a suite 
in the hotel, arid gave her a piece of paper with the suite 
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an unidentified trooper (clearly Mr. Ferguson) told the rna· 
azine that, at Mr.- Clinton's request, he had approached a 
woman named "Paula" and escortedher to Mr. Ciinton's room 
at the Excelsior Hotel. The article reported (again clearly 
based upon statements of Mr. Ferguson) that Paula.had told 
the trooper that "s~e was available to b~ Clinton's regular 
girlfriend if he so desired;'' and thus implied that Mrs. Jones . 
was one of the .JD.any women who, according to t.he article, 
had consensual sexual relationships with Mr. Clinton. Upset 
that individuals in Arkansas could (and did) identify her as 
the "Paula" in the article, and angry at the falsehoods that had 
damaged her reputation, Mrs. Jones publicly stated in Febru- _ 
ary 1994 that she had rebuffed Mr. Clinton's advances and 
asked that Mr. Clinton acknowledge that fact. Instead,"1hrough 
press spokespersons, Mr. Clinton ·denied ever having met 
Mrs. Jones, publicly· branded her a liar, and thus further dam- ,#~ 
aged her reputation. Complaint~~ 41-51. _ ,,.f!J•t 

On May 6, 1994, only four months after learning about the '{'(l V 
damaging magazine article, and after attempting unsuccess- ) 
fully to obtain an acceptable statement by Mr. Clinton to 

·settle the matter and to restore her reputation, Mrs. Jones fil~d 
suit against Mr. Clinton and Mr. Ferguson in the United States 
District Court for the E~stern District of Arkansas. Alleging 
the facts summarized above, her complaint asserts a claim 
under 42 U.S.C. § 1983 (1994) that Mr. Cliriton, acting under 
color of state law, violated her constitutional rights to equal . 
protection and due process by sexually harassing and assault­
ing her, as well as a claim under 42 U.S.C. § 1985 that 
Mr. Clinton and Mr. Ferguson had conspired to violate those 
rights. Her complaint also asserts two claims under Arkansas · 

. common law, one for intentional infliction of emotional dis:. 
tress against Mr. Clinton, and one for defamation against both 
Mr. Clinton-and Mr. Ferguson. Complaint 111158-79. 

-Mr. Ferguson's answer to complaint admitted, among other 
things, "traveling in an elevator with plaintiff Paula Jones and 
pointing out a particular room of the hotel." Ferguson Answer 
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App. 68. The court found Mr. Clinton's contention to be "con­
trary to our form of government,- which asserts as did the 
English in the Magna Carta and the Petition of Right, that 
even the sovereign is subject to God and the law." Pet. App. 
68. Nevertheless, in a self-contradictory holding that was 
apparently premised upon isolated language in Nixon v. 
Fitzgerald, 451 U.S. 731 (1982), the district court granted 

-Mr. Clinton what it called a "limited or temporary immunity 
from trial," Pet. App. 68; see also id. at 70 (noting that its 
holding "amounts to the granting of temporary or limited 
immunity from trial as Fitzgerald seems to require;'). With­
out offering any reason why a trial, however brief and prop-_ 
erly managed, would interfere with Mr. Clinton's official -
duties, the corii:t ordered an indefinite postponement of the 
trial against both Mr. Clinton and Mr. Ferguson pending the 
completion of Mr. Clinton's term in office, whether that be 
1997 or 2001. Pet. App. 68-71. The court nonetheless held 
that discovery could proceed because "[t]here would seem to 
be no reason why the discovery and deposition process could 
not proceed as to all persons in_cluding the President himself." 
Pet App. 71. 

Mr. Clinton appealed the rejection of his full immunity 
defense, Mrs. Jones cross-appealed the_ grant of "limited or 
temporary immunity from trial," and ori February 24, 1995, 
the district court ordered a stay of all proceedings, including 
discovery~ pending the appeal. Pet. App. 74. Mr. Clinton 
asserted that appellate jurisdiction existed under the rule that 
"denials of immunity are subject to appeal as of right under 
section 1291 [and] the collateral order doctrine." Opening 
Brief of Appellant President William Jefferson Clinton 10, 23, 
Jones v. Clinton, No. 95-1050 (8th Cir. filed Apr. 5, 1995). 

OnJanuary 9, 1996, a divided panel of the Court of 
Appeals for the Eighth Circuit affirmed in part and reversed 
in part. Pet. App. I. The.Eighth Circuit held that nothing in 
the Constitution or in _this Court's immunity case law lent sup­
port to Mr. Clinton's claim of immunity, as there had never 

WJC LIBRARY PHOTOCOPY 



7 

this lawsuit may move forward _with the reasonable dis­
patch that is desirable in· all cases, without creating 
scheduling conflicts that would thwart the President's 
performance of his official duties. . . . 

if, contrary to history and all reasonable expectations, a 
President eyer becomes so burdened by private-wrong 
lawsuits that his attention to them would hinder him in 
carrying out the duties of his office, then clearly the 
courts would be duty-bound to exercise their discretion · 
to control scheduling and the like so as to protect the 
President's ability to fulfill his constitutional responsi­
_bilities. . . . 

· The discretion of the courts in suits such as this. one 
comes into play, not in deciding on a cas·e-by-case basis 
whether a civil complaint aileging private wrongs issuf­

. ficiently compelling so as to be permitted to proceed 
with an incumbent President as defendant, but in con-

. trolling the schedujing of the case as necessary to avoid 
interference with ~pecific, particularized, clearly artic­
'i.Ilated presidential_ duti~ If the trial preliminaries 
or the trial itself become carriers to the effective per­
formance of his official duties, Mr. Clinton's remedy is 
to pursue motions for rescheduling, additional time, or 
continuances. 

; .. -~~ 
Pet .. App. 13-16. 

Judge Beam, concurring, emphasized that Mr. Clinton had 
failed to point out any "specific hardship or inequity" that 
would justify any stay of the litigation under this Court's 
decision in Landis v. North American Co., 299 U.S. 248, 254-
56 (1936). Pet. App. 20.Judge Beam observed that Mr. Clin­
ton had "greatly overstated" the potential for "interbranch 
interference" that would result if the lawsuit were allowed to 
proceed. Pet. App. 21. Citing numerous occasions upon which 
past Presidents had given testimony, Judge Beam explained 
that the potential for such interference in this particular case 
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(1982), or in this Court's immunity case law, howeve , up-
ports his theory. The essential rationale of official immunity ~--

is that the imposition of personal damages liability on public 
officials for official acts would cause them to "hesitate to 
exercise their discretion in a way 'injuriously affect[ing] the 
claims of particular individuals.' " /d. at 744-75' (citation 
omitted). As a consequence~ presidential immunity was lim­
ited in Fitzgerald to "acts within the 'outer perimeter' of [the 
President's] official 'responsibility," id. at 756 (emphasis 
added), and Chief Justice Burger's concurring opinion in that 
case made clear that Presidents "are not immune for acts out-
side official duties," id. at 759 (Burger, C.J., concurring). The. 
claim that Fitzgerald suppons protection for unofficial acts is 
based upon language taken out of context .. 

Mr. Clinton's other authorities do not support his immunity 
claim. The Framers did not intend to place the President 
above the law, and thus did not confer upon Presidents any 

. personal privileges akin to those of a monarch who is 
sovereign in both person and office. Nor do United States v. 

·Burr, 25 F. Cas. 30,187 (C.C.D. Va. 1807) (Nos. 14,692d and 
14,694), and United States v. Nixon, 418 U.S. 683 (1974), 
support immunity. They simply stand for the proposition that 
confidential and official presidential communications are pre- . 
sumptively protected by executive privilege, which may . 
nonetheless be overcome upon a sufficient showing of need. 
Here, no official acts or confidential communications are 
involved, and no balancing of interests between privilege and 
need is required. This Court's cases, indeed, have always lim­
ited Presidential privileges to official communications and 
acts, and there is no reason to abandon that course here. 

Nor is Mr. Clinton's immunity claim supported by separa­
tion-of-powers principles. He made no showing below that\ 
this case will actually prevent him from carrying out his . 
duties. Nor could he, given the manifest simplicity of the 
case. Mr. Clinton is thus reduced to the contention that in 
general, litigation (including a hypothetical torrent of future 
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basis of the claim, "one [cannot] hale an incumbent Preside 
into court and seek damages from him personally," Pet. Br. 
17, and "indicates that the instant suit should be deferred," , cfCJ..Avv-

Br. for United States as Amicus Curiae 4. Neither the Fitzger- TJi_1~~ ,£. ~ Jo.;., · 
aid holding nor its rationale, however~ supports th~ extraor- f/14'0 y-ec.oj'~d-
dinary and novel immunity claim advanced here. · (1'1..1-t vc..l1~ 

In Fitzgerald, a five-Justice rna· · of this Court held that 
Presidents are entitled to an ab olute mmunity for suits for 
civil damages relating to any o t eir official acts. Four Jus­
tices dissented, arguing that presidential immunity should be 

. limited only to particular functions performed by thePresi-
dent. Both the majority and concurring opinions made clear 
that the President's official immunity only forecloses "dam-

~fl'-1-­
~~·[fr<.L~ 

ages liability for acts within the 'outer perimeter' of [the 
President's] official responsibility." Fitzgerald; 451 U.$. at 
756 (emphasis added). Chief Justice Burger explained that 
presidential immunity covers only official actions and "does I 
not extend beyond such actions"-that "a President, like ( ~AJ/7.- h 
Members of Congress, judges, prosecutors or congressional ,W.eA! 
aides ... [is] not immune for acts outside official duties." (})A. 

/d. at 761 n.4, 759 (Burger, C.J~. concurring; emphasis · . 
added). That very limitation, Chief Justice Burger observed, 
was precisely why the Court's decision did not "place[] a 
President 'above the law,' " as the dissent had vigorously 

· argued. /d. (Burger, C.J ., concurring); see id. at 766-67 
(White, J., dissenting); id. at 797 (Blackmun, J., dissenting). 

The limitation of immunity to official acts is backed by a 
long and unbroken line of authority cited in Fitzgerald. As 
Judge Learned Hand once explained, "[t]he decisions have, 
indeed, always imposed as a limitation upon the immunity 
that the official's act must have been within the scope of his 
powers." Gregoire v. Biddle, 177 F.2d 579, 581 (2d Cir. 1949) 
(emphasis added), cert. denied, 339 U.S. 949 (1950). The 
essential rationale of immunity is that imposing personal lia-
bility for official acts would distort official judgment or make 
officials unwilling to act: Thus, Fitzgerald observed that, 
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v-P /d. at 749, 756 (emphasis added). These words were not mere 

1 
~~ .r, 

dicta. Sharply disputed in Fitzgerald was the issue of which\~,.. · i J ~ 
acts were to be subject to immunity. The Court noted that, in / ().' 
the past, it had linked absolute immunity to particular official 
functions: "Frequently our decisions have held that an offi-
cial's absolute immunity should extend only to acts in per-
formance of particular functions of his office." ld~ at 755. But 
because of the variety of functions performed by the Presi-
dent, the Court selected the broadest scope of absolute immu-
nity recognized in the case law: immunity "for acts within the 
'outer perimeter' of ... official responsibility." /d. at 756; 
see, e.g., Spalding v. Vilas, supra, 161 U.S. at 498; Barr v .. 
Matteo, 360 U.S. 564~ 575 (1959). The Court then applied its 
holding to the facts of the case. Citing a specific provision of 
the United States Code, it held that the alleged conduct for 
which President Nixon had been sued indeed fell within the 
outer perimeter of presidential responsibility. /d. at 757. 

Conceding, as he must, that "[t]his case is different from 
· Fitzgerald . . . in that it largely does not touch upon official 
actions," Mr. Clinton nevertheless contends that "[t]he logic 
of Fitzgerald compels the conclusion that incumbent Presi­
dents are entitled to the much more modest relief sought 
here-the temporary deferral of private civil litigation." Pet. 
Br. 20. In support of this argument, Mr. Clinton points to two 
sentences in a single paragraph of Fitzgerald: one sentence 
stating that "[b ]ecause of the singular importance of the Pres­
ident's duties, diversion of his energies by concern with pri­
vate lawsuits. would raise unique risks to the effective 
functioning of government"; and another stating that "the 
sheer prominence of the President's office [cannot] .be 
ignored." Fitzgerald, supra, 457 U.S. at 751-53, quoted in 
Pet. Br. 20. This language, the argument goes, applies as fully 
to lawsuits involving private conduct as to those involving 
official conduct, and so requires recognition of the temporary 
immunity sought here. See Pet. Br. 20-21; see also Br. Amicus 
Curiae of Law Profs. In Supp. of Pet. 10; Br. for United 
States 16. 
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lawsuits would raise unique risks to the effective ~c- . 
tioning of government. As is the case with prosecuto'"""'-­
and judges-for whom absolute immunity now is estab­
lished-a President must concern himself with matters 
likely to "arouse the most intense feelings." Pierson v. 
Ray, 386 U.S., at 554. Yet, as our decisions have recog-
nized, it is in precisely such cases that there exists the 
greatest public interest in providing an official "the 
maximum ability to deal fearlessly and impartially with" 
the duties of his office. Ferri v. Ackerman, 444 U.S. 193, 
203 (1979). This concern is compelling where the office-
holder must make the most sensitive· and far-reaching. 
decisions entrusted to any official under our constitu-
~ional system. Nor can the sheer prominence of the Pres-

-... ident's office be ignored. In view of the visibility of his 
office and the effect of his actions on countless people, 
the President would be an easily identifiable target for 
suits for civil damages. Cognizance of this personal vul­
nerability frequently could distract a President from his 
public duties, to the detriment of not only the President 
and his office but also t~e Nation that the presidency was 
designed to serve. 

4 457 U.S. at 751-53 (footnotes omitied; emphasis added). In 'ftv' 6/,v·~ 
·short, the Court reasoned that the President was potentially\ vl0J r0 ~ 
more vulnerable than other officials to lawsuits for official/ 

1 
-J.v ~/ 

acts, and that absolute, not qualified, immunity should there- VvV'-v<- 1 /' 
fore apply to those acts. · r-t. ~~, (' 

The Court'sreasoning in Fitzgerald thus has no application 
to the case at bar. As the court of appeals concluded, "[i]t is 
clear from a careful reading of Fitzgerald" that this Court was 
"concem[ed] that the President's awareness of his essentially 
infinite potential personal liability for virtually every official 
action he takes would have an adverse influence on the pres­
idential decision-making process," and might cause the Pres­
ident to "make (or refrain from making) official decisions, not 

- in the best interests of the nation, but in an effort to avoid 

A c. '. 
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of government." /d. Indeed, to the extent that there is any 
. "traditional practice" on the point at all, it is that lawsuits 
involving a President's unofficial acts. must be allowed to 
proceed~ 

The Framers believed that every constitutional power and 
every constitutional actor must be constrained. ''Federalists 
and antifederalists both agreed . ·. . that no one should ever 
be entrusted. with unqualified authority." Bernard Bailyn, The 
Ideological Origins of the American Revolution 36~ (1992). 
Having fought to escape the reign of a king whose power was 
unchecked, they were certain "that any release of the con­
straints on the executive-any executive-· was an invitation· 
to disaster." /d. at 379 (citing remarks of Edward Rutledge); 
see also 4 Jonathan Elliot, The Debates of the Several State 
Conventions on the Adoption of the Federal Constitution as 
Recommended by the General Convention of Philadelph{a in 
I 787 276 (2d ed., reprinted 1987). 

As a: result, the Framers adhered to a notion reflected time 
and again in this Court's decisions: "No man in this country 
is so high that he is above the law." United States v. Lee, 106 
U.S. 196, 220 (1882). It was understood that the President had 
no personal privileges beyond those of ari ordinary citizen: 

His person is not so much protected as that of a member 
of the house of representatives; for he may be proceeded 
against like any other man in the ordinary course of law. 

An American Citizen (Tench Coxe) I, Independent Gazetteer 
(Philadelphia) September 26, 1787, reprinted in I Bernard 
Bailyn, ed., The Debate on the Constitution 20, 24 (1993) 
(emphasis in original). As Charles Coatsworth Pinckney, an 
important Framer, explained on the Senate floor only a few 
years after the Constituion 's adoption, the Framers 

well knew how oppressively the power of undefined 
privileges had been exercised in Great Britain, and were 
determined no such authority should e.ver be exercised 
here. 
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"official inviolability," and described only the protections 
actions takeri by a President "while he is in the discharge of 1 
the duties of his office," id. (citation omitted), and thus goes , 
no farther than Nixon v. Fitzgerald, which did not recognize 
any "immun[ity] for acts outside official duties," Fitzgerald, . 
457 U.S. at 759 (Burger, C.J., concurring). Beyond this, Jus-
tice Story was referring only to a presidential privilege from 
"arrest, imprisonment, or detention"-none of which, of 
course, is involved here-and the "official inviolability" he 
described was only for "this purpose." Pet Br. 16 (citation 
omitted; emphasis added). 2 And as for Mr. Clinton's citation 
of Presidents Adams and Jefferson to the effect that "the Pres-. 
ident personally is not subject to any process whatsoever," 
Pet. Br. 16, that view was fefuted by Chief Justice Marshall 
early in our· Nation's history in United States v. Burr, 25 
F. Cas. 187, 191 (C.C.D. Va. 1807) (No. 14,694) ("That the 
president of the United States may be subpoenaed, and exam-
ined as a witness, and required to produce any paper in his 
possession, is not controverted"). See also Nixon v~ Sirica, 
487 F.2d 700, 709 (D.C. Cir. 1973) (en bane; per curiam) 
(noting that Chief Justice Marshall "squar~ly ruled that a 
subpoena may be directed to the President).3 It is thus now 

2 
An ordinary modem civil case, of course, presents no danger of 

arrest, imprisonment or detention of the defendant. Accordingly, the 
debate over whether a "President must be impeached and removed from 
office before he can be prosecuted" for a crime, Pet. Br. 14-15 & n.11; 
see also Br. for United States 15 n.8, is irrelevant here . 

. 3 
In fact, the Jefferson letter that Mr. Clinton quotes was one in 

which President Jefferson. was expressing his criticisms of the Chief 
Justice's decision in Burr. See Fitzgerald, 451 U.S. at 751 n.31; see also 
Bradford E. Biegon, Note, Presidential Immunity in Civil Actions: 
An Analysis Based Upon Text, History and Blackstone's Commentaries, 
82 Va. L. Rev. 677, 698 & nn.127-28 (1996) ("Jefferson's close of the let­
ter is illustrative of the distemper that Marshall's opinion must have 
caused him"). 

As for President Adams, he is almost universally regarded as an expo­
nent of an excessively expansive view of executive power. He was 
regarded by most of his contemporaries as being almost a monarchist. See 
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become relevant whether a judicial proceeding is civil or 
criminal in nature. See id. at 707-13. 

. . . . 1 

Thus, the executive privilege recognized by this Court In~~ LAf{ '(~;J~· 
United States:· Nix~n _in no ~ay supportsMr. Clinton's ar~u- r;tfr 
menL Executive pnvllege IS analogous to the protection 
recognized in Nixon V. Fitzgerald, and its limitations are 
similar. Both protections are designed to preserve the pres-
idential decision-making process, and both are narrowly. 
crafted to achieve. that end. Executive privilege is necessary 

. because "[a] President and those who assist him must be free 
to explore alternatives in the process of shaping policies and 
making decisions and to do so in a way many would be· 
unwilling to express except privately." United States v. Nixon, 
418 U.S. at 708. Because official conduct and communica­
tions are not involved here, there is no warrant to engag~ in 
the balancing of interests required in United States v. Niion, 
and no basis to hold that there must be Sixth Amendment 
interests at stake for this litigation to proceed. 4 This case 
would no more threaten "the public interest in candid, objec­
tive, and even blunt or harsh opinions in Presidential deci­
sionmaking," id., than it would threaten to cause Presidents 
"to hesitate to exercise their discretion in a way 'injuriously 
affect[ing] the claims of particular individuals,' " Nixon v. 

4 Mr: Clinton is accordingly wrong to suggest that United States 
v. Nixon can be read as implying that the testimony of someone serving 
as President cannot be compelled in "civil proceedings." Pet. Br. 27. The 
Court simply left open the question whether the presumptive executive 
privilege for executive communications could be overcome in civil pro­
ceedings. See Nixon, 418 U.S. at 711-12 & n. 19. Hei:e, of course •. there 
is no question of privilege, and therefore no need to look to whether the 
need to produce evidence in a civil case may be overcome by the need to 
protect the privacy of official presidential deliberations. Similarly, Mr. 
Clinton's observation that the Court in Nixon twice quoted Chief Justice 
Marshall's statement that "'[i]n no case of this kind would a court be 
required to proceed against the president as against an ordinary indi-

,~ vidual," Pet. Br. 27 (quoting Nixon, 418 U.S. at 708,715 (quoting Burr, 
\~ \!' 25 F. Cas. at 192)) is beside the point: both Chief Justice Marshall in 

:/ \ Burr and the Nixon Court were addressing the question of how claims of 
· ( executive privilege must be handled by the courts. 
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dent Nixon twice conceded to this Court that Presidents c ). d 
indeed be sued for nonpresidential acts: first, at oral argumen ---­
in United States v. Nixon, supra, and then later, in his briefs 
in Nixon v. Fitzgerald, supra. 6 In any event, the understand-
ing reflected in Mr. Clinton's brif?f is that such litigation may 
indeed be brought, but must be stayed. If that were the uni-
versal historical understanding, then plaintiffs with claims 
against Presidents for unofficial acts would not have withheld 
their claims, but would have asserted them to preserve their 
timeliness, even if the claims were going to be stayed. 

In short, to create a blanket rule protecting a President from 
litigation relating to his unofficial acts would cross a line that 
this Court has never crossed and that· the Framers never 
contemplated would be crossed. It would create the first 
purely personal presidential privilege. It would provide, as the 
court of appeals noted, a "degree of protection from suit for 

Supp. V 1993 ), Pet. App. 14 n. 10, but the state trial court denied his 
motion, which was plainly meritless in light of this Court's decision in 
Boone v. Lightner, 319 U.S. 561 (1943). 

6 At oral argument in United States v. Nixon, White House Special 
Counsel James D. St. Clair expressly conceded that presidents could be. 
sued for their unofficial conduct in personal matters: 

QUESTION: A president could be sued, couldn't he, for back taxes 
or penalties or what not? 

MR. ST. CLAIR: Well, in questions of immunity I think individu­
ally he could be . . . I think the President could be sued for back 
taxes in his individual capacity. But in terms of his power to effect 

· the responsibilities of his office, to protect the presidency from 
unwarranted intrusions into the confidentiality of his communi­
~ations, that's not a personal matter. 

Transcript of Oral Argument at 80, United States v. Nixon, Nos. 73-1766 
and 73-1834 (U.S. argued July"8, 1974). 

President Nixon made the same concession in his reply brief in the 
Fitzgerald case. He stated that it was "clear that a President, in his capac­
ity as a citizen, always remains subject to suitfor private wrongs, but for 
improper actions as President, whether denominated 'political' or of a 
'public character.' impeachment is the intended remedy." Reply Brief for 
Petitioner Richard Nixon at 8-9 n.6, Nixon v. Fitzgerald, No. 79-1738 
(U.S. filed Nov. 20, 1981) (emphasis added). 
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'\.A... J to admit or to deny any of the allegations of a complaint. Dur-
. ~ ~- ing this period of many years, evidence inevitably will be 
j · ~ lost, as witnesses become unavailable, memories fade, and 

~ ~"'- ~~ documents are mislaid or destroyed, all to. the.likely detriment 
~ ~ '\Y of the plaintiff, who s~ill must bear the burden of proof. If 
~ ~ 1 s_uch delay were commanded by law, a plaintiff might be wise 

--~ · I' not to bother to assert even the strongest of claims. And in a 
.. ~ .........._.[' case such as this, where the_ plaintiff seeks vindication for-

e~ damage to her reputation, no amount of prejudgment interest 
will compensate for any delay. The presumptive "deferral" 
rule sought by Mr. Clinton is indeed a special privilege or. 
"immunity"-which is why Mr. Clinton repeatedly described 
it as such throughout the proceedings below. 

Mr. Clinton's description of stays in other litigation ~on­
texts only serves to confirm the extraordinary nature of the 
privilege he seeks here. With one execption-the stay pro­
vision in the Soldiers' and Sailors' Civil Relief Act of 1940, 
50 U.S.C. app. §§ 501-25 (1988 & Supp. V 1993) (Pet. Br. 
36)-each of the examples of stays he cites are ones required 
in order to allow other judicial or administrative cases to pro­
ceed. And none of these examples involve's the creation of a 
special, personal privilege. Thus, the automatic bankruptcy 
stay (Pet Br. 34-35), which is the product of a statute, 11 
U.S.C. § 362 (1994), serves to allow claims to be immediately 
addressed in the bankruptcy forum; and it affords protection 
not only to debtor-defendants but to claimant-plaintiffs, by 
preserving the value of the bankrupt estate. And as for the 
protection afforded debtors, it is available to any person who 
may file a bankrupcy petition-and not to a special privileged 
class of one. Similarly, the stay of civil litigation in favor of 
criminal litigation (Pet. Br. 35) serves the interests of justice, 
judicial econop1y, and constitutional rights such as the priv­
ilege against self-incrimination, and, through the doctrines of 
res judicata or collateral estoppel, may even benefit the civil 
plaintiff. And facilitating the conduct of criminal litigation 
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· Washington Airports Authority v. Citizens for the Abatement 
of Aircraft Noise, Inc., 501 U.S. 252, 273 (1991) (quoting 
Morrison v. Olson, 487 U.S. 654, 693 (1988)), or would oth­
erwise "prevent[ ] the Executive Branch from accomplishing 
its constitutionally assigned functions,' "Mistretta v. United 
States, 488 U.S. 361, 383, 384 (1989) (quoting Nixon v. 
Administrator. of General Services, 433 U.S. 425 •. 443 
(1977)). Mr. Clinton's burden of showing a separation-of­
powers violation, or showing that a stay of all proceedings is 
otherwise justified, is unmet. Nor is a blanket temporary-

;; immunity protection required in every personal action against 
the President as a matter of law. 

1. This simple civil case wHI not prevent the 
Executive Branch from accomplishing its 
constitutionally assigned functions. 

As the court of appeals observed, Mr. Clinton has presented 
a "sweeping claim that this suit ... will violate the consti­
tutional separation of powers doctrine . . . without detailing 
any specific responsibilities so explaining how or the degree 
to which they are affected by the suit." Pet. App. 12. He made 
no attempt in the district court to show how this case could 
possibly keep him from carrying out his official duties. He 
did not do so for a very simple reason-· he cannot. 

It is not even necessary to look to Mr. Clinton's duties to 
establish the point. Given its ·mple factua pr · e and the 
utterly barren record, this case cou . ~ impose 
hardship upon the Executive Branch. It has nothing to do with 
Mr. Clinton's official duties. It is at bottom a very simple dis­
pute about what happened in a very short encounter between 
two people in a room. There are only a handful of potentially 
important witnesses. One is Mr. Clinton himself, and pre­
sumably he has already spent with his counsel the short time 
required to obtain his recollection of events, for according to . 
what he has publicly said, his recollection is nonexistent. By 
its nature, the case will not require the production of many 
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potentially burdensome that the two are bound to conflict, and 
a blanket rule requiring a stay is called for. 

These arguments fail. The Chief Executive's duties are dif­
ficult and important, but the fact remains that they are, as 
Chief Justice John Marshall once observed, "not unremitting," 
and do not "demand his whole time for national objects." 
United States v. Burr, 25 F. Cas. 30, 34 (C.C.D. Va. 1807) 
(No. ·r4692d). That is no doubt because, as common sense 
makes clear, a President does not and cannot exercise all · 
executive power himself; unlike legislative or judicial pow­
ers, executive powers can be, and for the most part, are, del­
egated. "Although the Constitution says that '(t]he exec~tive 
Power shall be vested in a President of the United States of 
America,' Art. II, it was never thought that the President 
would have to exercise that power personally. He may gen­
erally authorize others to exercise executive powers, with full 
effect of law, in his place." Mistretta v. United States, 488 
U.S. 361, 424 (1989) (Scalia, J., dissenting) (emphasis in 
original). The President's powers are mostly exercised 
through others. As a result, Presidents have always had time 
to fulfill personal commitments that do not involve the exer­
cise of their Article II powers. Mr. Clinton's activities in the 
weeks after his brief was filed, which are a matter of public 
record, provide an apt example: a book that Mr. Clinton had 

i authored was published; he spent . a week vacationing in 

I Wyoming, where he hiked and played golf; he spent a day in 
· New York to attend a large birthday party in his honor; he 

\ 

spent four days riding a train through the Midwest; attended 
a political convention in Chicago; went on a two-day bus trip 
through another route in the Midwest and South; and spent a 
day in Little Rock, where he played golf. 10 There. is, of 

- 10 
E.g., Clinton s Book Reinforces Administrations Themes, Wash. 

Post, Aug. 22, 1996, at A8, col. 1; Clinton Puts Off Politics As Vacation 
Winds Down, Wash. Post, Aug. 17, 1996, at A 15, col. I; Alison Mitchell, 
Clinton Has $10 Million Wish for Birthday Bash, N.Y. Times, Aug. 19, 
1996, at A 1, col. 4; John F. Harris, President Finds 'Heaven' on the Cam­
paign Rails, Wash. Post, Aug. 27, 1996, at AI, col. 3; Dan Balz, Despite 

WJC LIBRARY PHOTOCOPY 



i;" 

31 
<: 

~ A32 
' ?. 

the fact that they were indeed criminal proceedings, at 
Mr. Clinton is expressly a principal subject of the Indepen----..­
dent Counsel's criminal investigation intoWhitewater, 13 and 
given that this investigati,on encompasses a number of com-
plex and disparate financial transactions, Mr. Clinton has htf"'r --.9. c,..._(, 
surely already spent more time dealing with Whitewater than Y//l 7 J?. 
he ever will Wit1r this case. At the least, it is clear that he has 9''1~ 1 , 

had to do in the criminal realm the burdensome things he now_,. "" voA] v----

claims he cannot do in any civil litigation against him: "to (;./' \ 
review [pleadings]; prepare and assure the veracity of dis-
covery responses; retrieve and review documents; ... 
review . . . other evidence in the case; review the opposi:-

. tion 's pleadings and motions; ... consult with' counsel 
throughout the case"-and testify. Pet. Br. 23; see also Br. for 
United States 9. If the Independent Counsel's investigation 
has not kept Mr. Clinton from ts o · icial duties, neither· will 
most pe-rsoDarctvtl cases-·· and certainly not this one. -

The very trial judge who will try this case, indeed, was very 
solicitous of Mr. Clinton in one of the Whitewater trials, 14 and 
even came to Washington to moderate his videotaped depo­
sition in that case. She also granted his request that the tape 
not be shown to third parties. Far from intruding into presi­
dential business, she has managed litigation to prevent 
judicial intrusion. She would no doubt be very accomodating 
of Mr. Clinton's scheduling concerns in this case through the 
use of her case-management experience (and through in cam­
era and ex parte conferences wh~n needed), and could ensure 
that no presidential business would be impaired. And she 
would no doubt be highly cognizant of the public mistrust of 

Weiner, Clinton Testijies on Tape in Trial of Bankers, N.Y. Times, July 
8, 1996, §A, p. 11, col. 1. 

13 Order, In re Madison Guaranty Savs. & Loan Ass'n, Div. No. 
94-1 (D.C. Cir., Sp. Div. Aug. 5, 1994) (appointing Independent Coun­
sel). 

14 United States v. Branscum, No. LR-CR-96-49 (E.D. Ark.) 
(Wright, J.). 
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are unjustified or purely partisan, one would .think that 1-..._ _ _. 
gation-which gives the public figure access to discovery and. 
to a neutral forum in which to obtain vindication-is the least 
likely mode of attack. Mrs. Jones, for example, has filed a 
verified complaint, subjected herself to discovery, and has 
submitted herself to the authority of a neutral, nonpartisan 
forum empowered not only to dismiss her claims, but to 
impose severe sanctions under Fed. R. Civ. P. 11, the proper. 
and effective tool for dealing with frivolous lawsuits, includ-
ing purely private ones against Presidents. 

Further, Mrs. Jones's life as a plaintiff is not attractive. She 
is subject to scurrilous comments in the media and minute 
examination of her past, is living in a controlled environment 
to prevent unwanted intrusion •. and is exposed to intense inter­
est and comments whenever she is recognized in public by all 
manner of people. It takes a person with great courage to sue 
someone with more influence, wealth, privilege, and power. 
If anything, Mrs. Jones's experiences would discourage oth~ 
ers from ever suing a sitting President, especially since her. 
case has now been delayed for more than two years. 16 

16 To compound matters, a supposed delay in filing her claim is 
claimed by Mr. Clinton to suggest that Mrs. Jones's motives were bad. 
Pet. Br. 41-42. If a political strike suit was her desire, the presidential · 
campaign of 1992 would have been the time to attempt to politically 
harm Mr. Clinton. The possibility that Mrs. Jones had no such motive, as 
proven by her lack of desire to sue for almost three years until she was 
libeled, does not suggest itself to Mr. Clinton, who can see·no harm in 
any post-filing delay to Mrs., Jones's cause in quickly restoring her rep­
utation. 

An improper motive is also implied by Mr. Clinton when he notes that 
Mrs. Jones did not sue the publication that published the libel. Pet.. Br. 3 
n.l. But the standard of proving libel in the face of the First Amendment 

·rights of the press is difficult. 
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The opinion under review emphasized that a different 
. record could indeed lead to a different resUlt, and that the dis­
trict court is required to do everything necessary to allow the 
Presidentto carry out his constitutional duties: 

If, contrary to histo.ry and a!l reasonable expectations, a 
President ever becomes so burdened by private-wrong 
lawsuits that his attention to them would hinder himin 
carrying out the duties of his office~ then clearly the 
courts would be duty-bound to exercise their discretion 
to control scheduling and the like so as to protect the 

. President's ability to fulfill his constitional responsi­
bilities. Frivolous claims, a category with which the 
courts are quite familiar, generally can be handled expe­
ditiously and ordinarily can be terminated with little or 
no involvement by the person sued. 

Pet. App. 15. Thus, the trial judge remains completely free 
under the circuit court's decision to "halt[] or delay[] or 
reschedul[e] any proposed action by any party at any time 
should she find that the d~ties of the presidency are even 
slightly imperiled." Pet. App. 25 (Beam, J ., concurring; 
emphasis· added). And Mr. Clinton remains free ."to pursue 
motions for rescheduling, additional time, or continuances." 
Pet. App. 16 .. 

· Contrary to Mr. Clinton's assertions, such motions would 
not "entangle[]" the Judicial and Executive Branches "in an 
ongoing and mutually harmful relationship," would not 
require "the President . . . to provide detailed information 
about the nature of pending Executive Branch matters," and 
would not involve "the trial judge ... passing judgment on 
the President's priorities." Pet. Br. 29. The court of appeals' 
decision directs deference to the presidency and mandates 
"judicial case management sensitive to the burdens of the 
presidency and the demands of the President's schedule." Pet. 
App. 13 (emphasis added). The circuit court's reference to the 
need to "control[]. the scheduling of the case as necessary 
to avoid interference with specific, particularized, clearly 
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even mitigated here, because Mr. Clinton is reportedly cov- · 
ered by insurance for an amount in excess of the ad damnum 
and by a legal defense fund. 

Mr. Clinton attempts to assail the benefits of judicial def­
erence by postulating remote hypotheticals that in any event 
do not advance his claim. His "national security" scenarios, 

. for example, raise no realistic specter of danger to the func­
. tioning of the Executive Branch. The trial judge, under the 
court of appeals' decision, is to show deference to presiden-. 
tial interests in all circumsta:qces, and surely there is no rea­
son to believe that this deference will not be maintained when 
national-security issues are at stake. Ex parte and in camera 
procedures, moreover, may be used to protect the interests of 
the presidency. As for the hypothetical crisis offered by Mr. 
Clinton in which a President must "seek to maintain a pre­
tense of 'business as usual' " and "simply having to ask a 

. < court for a change in the litigation schedule . . . . could be. 
V highly damaging," Pet. App. 31, any difficulty there would 

\, not be caused or exacerbated by the litigation; if the President 
[\V-1\"' o/ J--.., were previously sch~duled to give a speech, attend a confer­

;p· ~ .JV ence, play golf, conduct a meeting, or go on a campaign tour, 
~ v "simply having to [seek] a change in the ... schedule" 

would be just as "damaging" in those circumstances as well. 

Mr. Clinton's assertions about hypothetical litigation in 
state courts do not help his argument. This case is in federal 
court, and there is no need for' this Court to address events in 
a state-court litigation that may never occur. And if a Presi­
dent is ever to be sued for personal acts in a state court, it 
would mo·st likely be in a court of his own home state, a 
forum that would likely be convenient and familiar to him. 17 

17 One scenario would be assertion of purely state-law claims by 
a plaintiff from his own state, in which case there would be no. diversity 
jurisdiction, 28 U.S.C. § 1332(a)(l) (1994). Such claims, given the cit­
izenship of the parties, would most likely be brought in the state courts 
of that state. Another scenario would be the situation in which a diverse 
plaintiff chose to sue the President in the state courts of his home state, 
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(quoting Nixon v. Administrator of General Services, 433 U.S. 
425, 443 (1977))~ It will instead ensure that this case will not 
cause even the slightest impairment of presidential business. 

II. THE COURT OF APPEALS CORRECTLY FOUND 
THAT, ON. THIS BARREN FACTUAL RECORD, 
THERE IS NO BASIS FOR A STAY OF THE TRIAL 
OR THE LITIGATION GENERALLY. 

Mr. Clinton also claims error in the Court of Appeals' 
reversal of what the District Court itself called a grant of a 
"limited or temporary immunity from trial," an "immunity 
from. trial as [Nixon v.] Fitzgerald seems to require .... PeL 
App. 68 (emphasis added); see Pet. Br. 45~47. Citing this 
Court's decision in Landis v. North American Co., 299 U.S. 

· 248 (1936), which governs the issuance of discretionary lit:­
igation stays, Mr. Clinton argues that the district court did not 
abuse its discretion in ordering a postponement of trial. But 
he made no record below that would justify any stay what­
soever under Landis. Accordingly, the Court of Appeals cor­
rectly found that what the District Court ordered-a · 
postponement of the trial until perhaps the year 2001-not 
only was "the functional equivalent of a grant of temporary 
immunity," but was a manifest abuse of discretion even if 
reviewed under the settled law. governing discretionary liti­
gation stays. Pet App. 13 n.9. 19 

In Landis v. North American Co., 299 U.S. 248 (19~6), the 
Court did indeed hold that "the power to stay proceedings is 
incidental to the power inherent in every court to control the 

19 
The district judge cited her equity powers and Fed. R. Ci v. P. 40, 

together. with a finding of a "temporary or limited immunity from trial," 
to put the case on hold as far as a trial is concerned. Pet App. 70-71. But 
her equity powers and Rule 40 were invoked because she incorrectly 
found an immunity from trial, as both she and the court of appeals made 
clear. /d.; accord id. at 13 & n.9. Thus, if her holding as to an immunity 
from trial fails, so should the alternative grounds for postponement fail 
as an abuse of discretion. 

WJC LIBRARY PHOTOCOPY 



41 

such facts). The closest the district cour~ came Jo a finding 
was- a conclusory statement that "[n]either is this a case that 
would likely be tried with few demands o.n Presidential 
time"-a statement that not only came without any indication 
of whether those demands would amount to clear inequity or 
hardship, but was manifestly insupportable in a case center­
ing upon a short encounter between two people in a room. 

On the other side of the balance, as Judge Beam explained, 
the danger of harm to Mrs. Jones is manifest. She "faces real 

. dangers of loss of evidence through the unforeseeable calami­
-· ties inevitable with the passage of time." Pet. App. 17. The 

district court not only incorrectly disregarded this harm, but · 
ignored Mrs. Jones's well-pleaded reasons why 'the com­

.- men cement of this action ·was delayed, and ignored the fact 
·that public aspersions upon Mrs. Jones reputation had made 
it necessary for her to proceed. Complaint 111141.;.51.20 Beyond 
this, the passage of time contemplated by the District Court's 
order-possibly into the next century-was surely "immod-

- erate" and impermissible under Landis. Even in "cases of 
extraordinary public moment"-which this one, given the lack 

· . of burden, is not-Landis requires that a delay cannot be 
"immoderate in extent." 299 U.S. at 256. In Landis itself, the 
Court found "the limits of a fair discretion" to have been 
"exceeded" by a stay that had suspended "the proceedings in 
the District Court ... more than a year." 299 U.S. at 256. 

20 Throughout the briefs of Mr. Clinton's Solicitor General and 
academic amici, the importance of Mrs. Jones' case is downplayed 
because of a supposed delay in filing her case. As noted above, public 
defamation in early 1994 caused her to proceed immediately to file a case 
that would not otherwise have been brought when few people knew about 
the haras'sment in 1991. Also to be noted is that the defamation action 
had recently accrued when she sued in May 1994. Of course, the speed 
of filing has never, so far as we can tell, governed the speed of litigation. 
Otherwise, a litigant Smith, whose cause of action arose after another 
plaintiff, Jones, had filed a similar action just before the limitations dead­
line, would have precedence on the court's docket even if Smith filed one 
day after his cause ofaction arose! 
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2. Whether the District Court erred in holding that the 
Supreme Court's decision in Nixon v. Fitzgerald, 457 
U.S. 731 (1982), requires that sitting Presidents be 
immune only from trial, but not from the demands of 
litigating pretrial motions-and conducting discovery, 
which are equally burdensome and distractin_g.to the 
Office of the President. 

Nixon v. Fitzgerald, 457 U.S. 731 (1982); ... · . 

3. Whether the District Court, having found that it is 
not in the national interest to distract the President 
with the burdens of trial in private civil litigation, 
erred in refusing on the same basis to stay the p·ro­
ceedings in their entirety, until such time as the Pres­
ident leaves office. 

Nixon v. Fitzgerald, 457 U.S. 731 (1982); 

/d. at vii-ix. 

All of Mr. Clinton's questions presented in the Eighth 
Circuit were to the same effect: Nixon v. Fitzgerald and the_ 
principles of immunity expressed in that case required the 
postponement of both discovery and trial (regardless of 
whether the postponement takes the form of a stay or dis­
missal). Jurisdiction over Mr. Clinton's appeal was premised 
upon the principle that "denials of immunity are subject to 
appeal as of right under section 1291 [and] the collateral 
order doctrine." /d. at vii (citing Nixon v. Fitzgerald, supra); 
accord Pet. Br. 4 n.3 (citing Mitchell v. Forsyth, 472 U.S. 511 
(1985)). Mrs. Jones cross-appealed, arguing (as she does here) 
precisely the converse of what Mr. Clinton was arguing­
namely, that Nixon v. Fitzgerald justified neither the post­
ponement of discovery nor the postponement of trial-and 
argued that jursidicton over her· cross-appeal was proper 
under principles of pendent appellate jurisdiction. 

The Eighth Circuit correctly held that the cross-appeal 
could properly be entertained as an_exercise of pendent appel-
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the pendent order," Gilda Marx, Inc. v. Wildwood Exercise, 
Inc., 85 F.3d 675, 678 (D.C. Cir. 1996) (per .curiam). One 
group of defendants appealed the denial of their summary 
judgment motion, which was based upon a claim of qualified 
immunity; that appeal was plainly proper. under Mitchell v. · 
Forsyth, supra. See 115 S. Ct. at 1207. Another defendant, the 
Chambers County Commission, appealed the denial of its sep~ 
arate summary judgment motion, which did not involve the 

. immunity is~ue and was not independently appealable. /d. at 
1207-08. This Court, noting that "[w]e need not definitively 

· ()r preemptively settle here whether or when it may be proper 
for a court of appeals with jurisdiction over one ruling to · 
review, conjunctively, related rulings that are not themselves 
independently appealable," held that pendent appellate juris­
ciiction was not proper because the-parties did not, and could 
~ot, "contend that the District Court's decision to deny the 
Chambers County Commission's summary judgment motion 
was inextricably intertwined with that court's decision to 
·deny the individual defendants' qual~fied immunity motions, 
or that review of the former decision was necessary to ensure 
meaningful review of the latter." /d. at 1212 . 

. As noted in Swint, this Court "ha[s] not universally 
required courts of appeals to confine review to the precise 
decision independently subject to appeal." /d. at 1211 (citing 
cases). And since Swint, the courts of appeals have continued · 

· to recognize the validity of pendent appellate jurisdiction, and 
have carefully confined the exercise of that jurisdiction to 
questions that are "inextricably intertwined" with those as to 
which independent bases of jurisdiction exist. 21 There is no 

21 
See, e.g., Martin v. Memorial Hospital, 86 F. 3d 1391, 1401 (5th 

Cir. 1996) (noting that Swint implied that pendent appellate jurisdiction 
was proper where .. inextricably intertwined" standard was met); Eagle v. 
Morgan, 88 F..3d 620, 628, (8th Cir. 1996) (applying "inextricably inter­
twined" standard, and exercising pendent appellate jurisdiction); Gilda 
Marx, Inc. v. Wildwood Exercise, Inc., 85 F.3d 675, 678-79 (D.C. Cir. 
1996) {per curiam) (recognizing continued validity of pendent appellate 
jurisdiction. under ··inextricably intertwined" standard); Cooper V. Town 

. . 
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CONCLUSION 

The judgment of the court of appeals should be affirmed. 

Respectfully submitted, 

GILBERT K. DAVIS 
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·' No. 95·1853 
. ·· .. 

·-: INTHE 
··.· 

Jjupreme 'ct!uurt 00£ m~e ~mteb ~faits 
, ... " ... 

,, . . . ,·off"OBER ~ 1995 

WILLIAM JEFFERSON CLINTON, 
.• • 0 

Petitioner, 
I •, 'J' ~ ' I , , 

vs. 

, .PAULACORBm JONES, 
. _.,; , .. ,, '• 

' ··· ' , ··· .. · · Respondent. 

·: ~Writ Of Ceniorari To· The31 { ~ 
·united States Co~ of Appeals 00 '1 
.. · For The Eighth C~t 

r •• ,. ,• • 

. ' 'BRIEF FOR THE PETITIONER 
. I ,• ;, ' 

OPINIONS BELOW 

The :opinion of the. court of appeals (Pet. App. 1) ~s re+ 
ported at:72 F.'~d 1354. The court of appeals' order denying 
the petitlQn for. rehearing (Pet. App. 32) is reported at 81 F .3d 

,.. 78. The princip~·opinion of the district coun (Pet. App. 54) 
is reporte.d at. 8~9 ·F. Supp. 690. Other published opinions of 
the district coUrt (Pet. App .. at 40 ·and 74) appear at 858 
F~ Supp. ?<)l ai\d'879 F. Supp. 86. 

; .~ JURISDICTION 

The judgment of the United States Court 
the Eighth Cit¢Ult ~a!! entered on January 9, 
for rehe~a w.as· filed on January 23, 1 ' and denied on 
March 2S, ·1996. · 

~ ... Js;"19~ ~· .. urt'sjurisdic.tion is~tf:!J•~~·~ut te 28 
u.s.c. § 2540).(1994). -- ~. -- -

,. : . . si.J ~ ) 

' . 
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LEGAL·P~OVISIONS INVOLVED IN THIS CASE 

u.s: CaNst: an. rr. § 1, cl. •. 
I· ...... .1····' 

U.S. CONST; art. ll, §§ 2-4 
! -· . ~ • 

U.S~ CON$1'. amend. XXV . .. 

42 U.S~C.~§·1983 (1994) 
42U.S.C.',§l98S (1994) 

' •. f 

FED.; R.·CJV. P. 40 . 

The$e .• •1rsr•JProvisions are set forth at Pet. App. 79-85. 
' ' . ·' "~ · STATEMENT 

, 
Petitioner=William Jefferson Clinton is President of the 

United States.i. On .May 6, 1994. respondent Paula Corbin 
Jones ·m~ thi. civil damages action against the President in 
the Uni~·sw;es·District Court for the Eastcm.District of Ar­
kansas. ~o ~~plaint was based principally .on conduct al· 

·leged to have ~d three years earlier, before the President 
. took offi~ . .' -.·~.~mplaint included two claims arising under 

federal civil rights statutes and two arising under state tort · 
. · law, and:seugtit'Sl7S,OOO in actual and punitive damages for 

. each of the :tow eounts.• Jurisdiction· was asserted under 28 
. U.S.C. §f1'~3·~~-..~·32 and 1343 (1994) . 

. ' . .. 
! ;. 

1 Tho ·f\(51 ~o ·~unts allege that in 1991, VJhen the Pretident was 
· .. · Governor ~f, Art4n-.· and respondent a stato omployao, he su~jected re­

. spondent to ser:~ hlll"asliment and thereby dtprived her of her civil rights 
·ill violation of 42iJ.S.C. U 1983, I9BS (1994). A third claim alleges lhat 

.· the Presid~nt dl~by inflicted emotional distreaa upon respondent. Fi· 
.· nally, the t;:Ompl~nt alleges that in 1994, while ho wu President. peti­
. tioner defemod ·r;,.pondent through st.atcm.cnu anrib\Jttd to the White 

.. ·. Houso ~ 'SeetoUIY and the President's laW)'tr, denyhtg her much· 

.. pubUcized~i,~'t!~~-~ainst tho Prosi~ont. . 
Ar~ Stato;Trooper Danny Ferguson ~ namod as co-defendant in 

tWo coun~. Respbndont alleaos lhat Trooper Fof'IU'QD approached her on 
the Presi~':'l'l ~h~~. lhereby conspiring with the ~ldent to deprive 

:. responden' o.f.he(c:i~il righl.$ in violation of 42 U.S.C. 11985. Respon· 
: .· · i (continued .... ) 

"• 
<. 
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~·· .. ~ ':' 3 . ! . . 

' . 
.. The ~~~i,4ent .. moved to'stay the litigation or to dismiss it 
· · ·· without ptejtidi~e to its reinstatement when he left office. He 

asserted t~~J :su~h ~ course w~ warranted by the· singular na­
:,·ture of tbp .~.i~~nt's Article II duties and ·br principles of 
:·s~paration of J*W~rs. The district· com1 stayed .the trial until 
·the Presi~en( ~~~ e,ffice, but held that discovecy could proceed 
inunedi~ly . "¥ tQ. all persons including the President him-

. .. . . Self." Pet~ App{ 71'. . 
The ~l.sttlc,l. ·cx;urt reasoned that "the case most applicable 

to this one is Nb«Jn v. Fittgerald, [457 U.S. 731 (1982) 
(Pet .. App~ 6 . e at a st nt is so ute y tm­
mune from an lcivilliability for his official acts as President. 
The distri~t eo~ noted that the holding of Fitzgerald did not 
directly apply tO tbis case because President Clinton was sued 
·primarity:ror·:euons taken befo~ be became President, but 
concluded that ' significant part of the rationale in Fitzgerald· 
"did apply :h~ie: l · · . 

. . . . . ~ . . . 
;(T)bo;.majority opinion by Justice Powell [in 
:p;rzgtrald] is sweeping and quite finn in the 
:view that to disturb the President with defend-

E- ing civil litigation that does not demand ~­
'diate ·attention ..•. would be to interfere with 
the oonduct of the duties of the office. 

Pet. App .. 68-:-69.. The district court stated that these concerns 
"are not lessen~ by the fact that [the conduct alleged] prece.ded 
his Presidency.'!. Pet; App. 69. In this connection, the district 
·court stated tiW '1his [is not] a case that would lik~ly be tried 
with few de~(fs on Presidenrial time . ., Pet. App. 70 . 

. t ... j'. . . 

· . ( ... continued) .. i .. . . · 
. dent also alleges ~ Mr. Ferguson dtfamod hoc in statements about a 

· .· . woman id6otlfted Qlliy'as "Paula," which wero atuibutod to·an llDonymous 
· ttoopcr in an UticfcS· About Prcsideill Clinl()n'& persoAal conduct published 

. . . in . Tht A,.f~ ~~r;tator magazine. Neither tho p~blication nor tho 
· author was aamod U a defendant in the suit. 

I ' • ' ' 

! . 

' I . ' 
i 

I•' 
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. . . . ~ 

T~e distrh;t··court also suited that "[t]his is not a case in 
· which any ·nectssity exists to rush to trial." Pet. App. 70. 

Noting th~t ~spondent ''filed this action t~o days before the 
:. three-ye~ ·-st~tpte ·of limitations expired•• and that she 
· 'to]bviouSlf'".· ;twas in no rush to get her case to court," the 

district cdurt · ·fqurtd that "a delay in trial • ; . will not harm 
·'(respondent's] tiJhi to recOver or cause her undue inconven­

ience." I d.' lnv6kl'ng Federal Rule of Civil Procedure 40 and 
"the court'~ .equ~table power to manage its own docket, the 

. · . ,district ju~se .. ~ncluded that the trial should be stayed, ••[t]o 
protect th" Oftiye of President ... from unfettered civillitiga­
. tion, and to -giv.'effect to the policy of separation of powers." 
· Pet. App. :72." trhe trial coun ruled. however, that there was 

.. no reason ·w~· the discovery and deposition process could 
pot proc*,"· al'd said that this would avoid the possible loss 
of evidenqe wi~ the passage of time. Pet. App. 71. 

l. . . . . 

The frc&idPnt and respondent both appealed.' A divided . 
· panel of the··~tht of appeals reversed the district coun's order . 

staying trial;· am,l ·arrmned its decision allowing discovery to · . __ y procud; ~ j~cy ~~o~, ~ Judge~:::c:~~ 
Pet. A . . 'Jddg~ Bowman acknowledg that ··the funda- V'€ J l( 1"\1 f\~C{ 
mental au hor:itY,"· ()n the question before the P,urt was Nixon .iJ thA. t #..e. . \ · 
v . . Fitzgerald, l>ut stated that the reasoning .of Fit1.gerald is ~Sfi i\AnC't'\ r 

.. . · , · ~ot~ not !!Mit . · 
0\\ ~ 'i>rtsi¥4eAr · 

' · 
1 The stay of Qu.t encompassed the claim&. against 'l'twpcr Ferguson ~n j ~ t~h·~ . 

u well, be6ause die court .found that there was "too_ much intetdepen- l' ~- _ C,v, l · 
'.dency of ev~n~· ~ to5timony to prOceed piecemeal,~ and that "it would ~IM-' 

.. not be pos.slblo to· ~·the Trooper adequately without te&timony from the ..., 
President" PeL'Aifp. 71. · · ~at tl~t(tc.. 
.. ~ The c()m,t ofjewoats' jurisdiction over the Preiident's appeal was ~ · · 
based on 28;U .• S.~.jf 1~91 (1~4). Su Mitchell v. Forsyth, 472 U.S. Sll, 
526 (198S);NLmlt.t.r. Flttgerald, 4S1 U.S. 731,743 (1982). lo our view, 

. . ' . . ~ . 
however, th~ ~~iof ap~s lack:~ juri~iction to entertain respondent 
Jones's cro&~a~. See itifra pp. ~ '"f ~ • 'f .S" • 

. i 
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s 
. . ·. i . 

· "inapposite wnere only personal, private conduct by a Presi-
.· dent is at ts·su~.":. .. Pet. App. 8, 11. After asserting that the . 

court of ~ppea:(s had "pendent appellate jurisdiction" to enter~ 
· tain respbnd~nl'S ·challenge to the stay of trial issued by the 
district ~~rt. (P~t. App. 5 n.4), Judge Bowman overturned 

-·even that lliDl~ stay as an abuse of discretion. Pet. App. 13 
. , ... ·. I . . 
·.·n.9. . .... ·i · . . . ~ . 

Judge ~o+mtan· also put aside concerns that a trial court•s 
exercise rof ;l::dptrol over the President's tinie and priorities 

. through -~~- _su~rv~sion of discovery and trial would do vio­
. lence to ~h~.se~arauon of powers. Pet. App. 12-14. He stated 

that any sep~on of powers problems could be avoided by 
· · "'judicial! case ;management sensitive. to the burdens of the 
· presiden~. ~~-tb~demands of the President•s schedule." Pet. 

App. 13~, . ;. . .. . · 
.. Judie, Jl~ ."'concur[red] in the conclusiot:'s reached by 

Judge Bowrnap." Pel. App. 17. ~e acknowledged that the 
issues in: tbl' :~. ••raise matters of substantial concern given 
the consUtutio*al .. obligations of the office, of the Presidency. 
Id. He ~s~_~pized that '"judicial branch interference with 

. the functio~~' s~f the presidency should this suit be allowed 
to go for,ward'1 is a matter of .. major concern ... Pet. App. 21. 

· . He asse~~ t¥>YI~ver, that this litigation· could be managed 
··· with a "~~~pm of impacl on the Presi~nt's sch~ule.u Pet. . 

· ·. _App. 23.; ,~.:~quid be_ accomplished.- be suggested, by the 
Presidentt s no~ ~ending his own trial and not participating in 

. ·. discovert.··~~·by·Iimiting the number of pretrial encounters · 
between :~c PfC=sident and respondent's counsel. Pet. App. 

,. 23-24. ; .. ·!'' ' . 
. I . . 

Judge. Rdss dissented. Pet. App. 2S·31. ·Noting that 
.. [n]o othet br~ch or government is entrusted to a single per­

·. son," he·:state(f:· ··,_~It is this singularity of the President's con­
. : stituti?n~ ·:· ~~~~~on that calls for protection . fro~ civil 

Iitigatton." · Pe~. App. 26. 
' . ''' (' 

·i· •' 
' , . 

... •"' . 
• • ~· t 

. , 
·I 
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· the burdens· and demands of civil litigation 
·can·~ expected to impinge on the P~:esident's 
disc"arge of his constitutional office by forcing 

: hitit'fo divert his energy and attention from the 
rigorous demands of. his office to .the task of 

. ;·pro~rig himself against personal liability. 
· · .. Tbatlresult would disserve the substantial pub­

.' lie· iotetest in. the President's unhindered exe­
. : culidn of his . duties and would impair the 
. ' intc#tY of the role assigned to the President 
. by ¥icle IT of the Constitution. 

15:30 No.OO 

/d . . Judge Ros- concluded that ••unless exige"t circumstances 
can be sbownl·,prtvate actions for damages ·against a sitting 

·: President ·or die United States, even tho~gh 'based on unoffi­
. cial acts~. musi. be stayed until the completion of the Presi­

dent's tc.rnl." J Pet. App. 25. He stated that this conclusion 
· was c== the "language, logic arufintelll" of Firzger-
.ald.\~_iJ-<;.n:Ci . · 

Judge RC)~s further eltplained that a lawsuit against a sit· 
· ting ·rresidbltt·jwould "create opportunities for the judiciary to 
.. intrude upon the ·BxecutiveO" and "set the stage for potential 

constitutional {xlntron~tions between courl$ and a President!' 
· Pet. App. 28 .. lin addition. he noted, sucll.litigation "pennit(s] 
· the civil; 'usude··g ste to be used for partisan political pur-
poses." t tt e same ame~ e s te , postporung 

· litigation •wil rarely defeat a plaintiffs ability to ultimately 
• . 1 . 

obtain ~eani~ful relief!' Pet. App. 30. Judge Ross con .. 
. eluded ttl~ ·li~gaU,on should prococd against a ~itting Presi­
dent only ·if ~·plaintiff can ''demonstrate convincingly both 
that delay·wm: sefi:ously prejudice the plaintiff's interests and 

.·· that ... (it)' wlp· not significantly impair the President's ability 
. to attend. ~o thct.d\lties of his office." Pet. App. 31. 

Tho c~wt. of. appeals denied the Presi4ent 's request for 
. rehearing ·en ·f,anc. Three judges did not participate, and 
Judge McMilllan.dissented. Judge McMillian stated that the 
. ; . ·I· . . . 

, .... j 
. I. 
'l. 
I. 
I 

. ~ 
' 

•, ' ... i. 
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.. panel majo~tyts holding "demean[ed] the Office of the Presi­
. dent." . Pet.' ·~PP• 32. He further stated that the holding 

· · "would put alljthe problems of our nation on. pilot control and 
. treat as: tno'* urgent a private lawsuit that even the 
· [respondent] ·.aelayed filing for at least three years," and 
. would '"~ow ~udlcial interference with., and ~ntrol of, the 
· Presidenfs tittle·" Pet. App. 33. · 

···.··~ ··~UMMARYOFARGUMENT · . 
· I.A._' . '· ~ . rte~ident, unlike any ·other feder8.t official: 

ha.~ the· ~ole n!sponsibility for an entire branch of the federal 
. government. for .that reason, litigation against the individual . 
·who is s~rvinl as·. President unavoidably impinges on the con­
.. stitutionil responsibilities of the Executive. Branch. The 

Framers ~xpliqltly recognized this point, as has this Court, on 
· several detislqns. 

. 1 ' 

A persoQI damages action is bound to be burdensome 
, and disavptiy~(. This is especially so in a lawsuit that seeks to 
· impugn ;a·· ~ren~t's reputation and threatens him. with . 

· enonno~s .fin.ytcialliability. It is incoll':Civable that anyone, 
includin• the ·rresidenlt could remain disengaged from such 

. proceedibgs. l Even if a President ultimately prevails, pro­
. ·. tracted p,cr:son~ damages litigation would make it impossible 
. · for him to .devote his undivided energies to one of the most 

demanding .jo~s in the world. Judge .Learned Hand once 
· · commeri~ed ~at.: 8s a potential· litigant, ho would "dread a 
· · lawsuit l;)eypnJI anything else· short of sickness. and death." 

4 

'In this respec~·.rue President is like any otber litigant. The 
Presiden~~s 'llGsation. however, like the President's illness, 
'become~ the ~lion's problem. · . 

I 

4 3 Ltcht~tljtm ugal Topie~, Assn. of the BIU' of me City of New 
York lOS .(l9Z6)~ qU!Ittd in Fitzgerald, 457 U.S. at763 n.6 (Burger, C.J., 

. concurrin$)~: ..... ! . :: .. 
J • 

' .. ·f·' ... I . 
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There· is aJ.so no reason to believe that, if it is established 
... ·'that priv~t~ ·~~s actions against sitting Presidents may .so 

· forward, ~such Juits would be rare. To :the contrary, prutses 
seeking I ubUO\ty. partisan advantage or a quick settlement . 

o 3! m USlO 1 1 atiO . -----~ 
vane eu Q ~ec ves. e usual meaps o gmg or 
. lSpoSin-. O.f. ;:· foun. ded civil complaints would be espeCially 

· tneffectlvc 1n · cases. · · ' ... 

B. ··Even: ·th~ panel majority did not dispute the basic 
point that .por8onal damages litigation against an incumbent 
President mtelttens the functioning of the Executive Branch. 
Deferral of litigation against an incumbent President would 

· wholly eUmi~tc this problem, while stlll enabling courts to . 
·.provide effective relief for wrongdoing. The panel, however, 

· rejected ~~fer¥. ·or tllle litigation as. a re~y. and instead 
. concluded ·dla\· uQase management" by the trial court could 
. adequately. pro'tect the interests at. stake. But "'case man~a!!G·;:...--.--'7 
. ment'' onty exprbates separation of powers proble 

~..... 'DR!Ifi tbe ~tive and Judicial Branches in an ongomg and 
. . mutually!~ relationship. . . 

, I . . 

· · ·: In cpnorete ~nns. trial court ••case management'; means 
. that whep~y:er·.~ .. :Ptesident believes that ·his responsibilities 

. · .require a. c~ ·in the schedule of litigation against him, he 
· · .·.will hav~:to; . ·k the approval of the trial judge •. state or fed­

. eral. Thafjudje will be authoriud to insist on an explanation 
·of the P(esldctlt's reasons for seeking a ·schedule change, a 

: proble~tlc=·s ... ~ ~f affairs in i~lf. The m.a1 judge will then 
· :review the .. , 1dent's explanatton and dcculc ·whether to ac-

cept it, or w ~the President should instead rearrange his 
official priorities· to devote ino~ time and attendon to the liti-

•. : .. I . 
.. ; gatlOD. · : , . · ··! .. · . 

f . 

·· The·rres~enl"s priorities, however, are inseparable from 
· the priorities · t the Executive Branch of the federal govem9 

. m~nt: .J~dges·: ·hould not be in ~e IJ!>sition of reviewing tho~e 
·pnontlesr J.f. _e!y,.are, the effect will~~ emnesb the Prest-

· Proof#l 

l .. , . 
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dent and the Judlciary, to the great detriment of both branches,. 
in a scrie~· of cpntroversies over highly sensitive and, in an 
··important .senser~eeply political issues about the President's 

. · ·official prioritie$. · · 
. ' ' ., . 

More~ver~ ~tate courts are likely to become the natural 
venue for.lJriVatb .civil damages actions against an incumbent 
President, : ~a9se such suits often will . not involve federal 
claims. Tb". f.raplers were well aware of the potential for con­
flict betweetr'..lhb states and tbe federal. government. particu­
larly the Bx~u*ye ·Branch of the federal govemmcnt. They 

.. could not :po~sl\'IY ·have contemplated that state trial .judges 
. · would hav'~rtbe: power to contro.l a President that is inherent in 
·. · .,•~case mana1e~nr-• -- much less that they would have the 

power to ~omP+l W1 incumbent President to stand trial in a 
state court~ Thik. 'fUrther demonstrates th8t defeml. not "case 
management. .. • .Is more .. consistent with· our. constitutional 

, I 

scheme. · 
· C. the tc~porary deferral that the President seeks here 

is not, co~uai:Y ~ the court of appeals. an ex~rdimuy rem­
edy. and i~ ~oespot·place the Presidenr••above the law!' In a 
variety of~irout1l5tances - ranging from the automatic stay in 
banlcrupt~Y. to. ~ doctrine of primary jurisdictiQD to the sus­
pension of,dvll.1actlons while criminal proceedings are pend-

.: tng -- litigation ·~s :delayed in our system in order .to protect 
significani; p~b~c or institutional interests. The res tn 
protecling :the· ptesidency (rom disruption is at least as strong 

' as. if not ~~nior .than, the interests underlying theser well-
'· established doetttnes. . 

•. j . ' ' . 

. Deferral ~~o does not place unreasonable !urdens ~n re· - · -1 \ ~ J.d 

spondent. : ~ ~y cases -- rt0r exampfc, Wliire · 86'solute,- CA ~ '{. 
1 

t.or . 

. ·qualified, ~r 1fip,omatic immunities .apply-· settled doctrines · ~"?0..<:..1-
deny recoyery ~tdght to innocent individ1,1als who may have 
been grievpusly 

1 
injured. Deferral of this litigation, by con-

. · trast, will bOt· p(eeltide respondent from ultimately seeking a 
remedy ~d~ · :it! wmanted, recovering damages. Deferral 

: i ., . 
. , I 

. I. 
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leaves the President no less accountable for his conduct. Only 
"the timing t>f t~c litigation is· affected . 

. · .·II. ·Resp{>ndent's suit, in particular. should be deferred 

. under separatiqri' of powers principles. The suit is based on 

. conduct ~h~t qccqrred before the President .took office, and 
.·therefore:pn:septs .no risk of abuse of Presidential power. Re­
. spondent;seokt{only damages, and can bo ~·whole even if 
· the proceedlnP, aie delayed. The suit involves the President 

personally · ':ll~ directly, not peripherally,· so it is especially 
likely to ~mP.~!iS~ .. on his ability to perform his official duties. 
And respondent could have sought ~lief .long before the 
President as$uCned· office, or sought other avenues of relief, 

.. but cho~:~~tt?d~.so. · 
For.~e.sc.(tnd all the reasons set ·rortb more fully below • 

. . the decisl.on of'tbe court of appeals shot,dd ·be reversed, and 
· th. is litig~d~t:t.· ~~ld be deferred in its entirety until the Presi-

dent leaves offtce. · · 

.... 
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ARGUMENT 

. . I. PRIVATE · CIVIL DAMAGES LITIGATION 
AGAI~Sf -~INCUMBENT PRESIDENT MUST~ 
'IN !Lt. $UT THE MOST EXCEPI10NAL CASES, 
BE : .. -~~RRED . UNTIL THE PRESIDENT 
LlEA Y£Si OFFICE • 

. ·.• . i . 
A. .A ~.-nat_ Dama1es Action Against An locum• -

.:ba,t!·Prtisldent_ Would Interfere With The Dis- ') CJY . 
. charJe. or A President's . Article u I r J ' . . 

; Res_-~DilbWtles And Jeopardize The Separation Spa.!lM, ~ ........;..· 
·OfPpwers. . . 1~-
: 1.": ~~_!resldent, Unlike APy Other omclal, 
' : · : ·pean Sole ResponslbWty For An Entire 
: · ~Pranch Of Government. 

. . 1 . 
Un~r out system of government, the Executive Branch 

. is the s<>lo fusibility of the individual who has been. 
~lected Ptesi t. . Anything that significantly affects that in· 

. dividual {vU1 ~t the functioning of the Executive Branch as 
. · well. For this ~.son, even a private lawsuit-against the Presi· 

· · dent impinges.bn the Presidency and the _operations of th~ Ex~ 
. . . ! . . 

· · ·ecuuve. · . j · · . · 
I 

That the ~·sident ''occupies a unique position in the con-
stitutionaj sc~~· (Ni.wn v. Firr.gemld." 4S_1. U.S. 731, 749 

: '(1982)) h'aS bc4n···a ;central and all but undisputed ~om of our 
· constitutibnal systet:n since the Founding. It is bome out by the 
. statementS of the Pramen;, the decisions of this Court, and of 

course the text r.d atructure of the Constitution itself. 

Articlo ·n;. § 1. vests the entire ''executive Power" in "'a 
. t . -

President/'- w~o is indispensable to the execution of that 
power. The ~sldent alone is director of all the executive 
departments'· aqd· Commander-In-Chief of the anned forces. 
The ConstinitiQP. places on him the responsibillty to take care 
that the laws·-~ ··faithfully executed. U.S. CONST. art. U, 

: ' '· ,. 
I ' 

.f 
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· §§ 2-3. The Framers recognized that their decision to vest the 
· · executive poW~r in a single individual, ins.tead of in a group 

I , ~ '- , .· . . . . 

or counc~li··~~ a crucial aspect of the constitutional plan. and 
. · ·. in .the F~e~i~t. papers they devoted as much attention to that 

decision· as ·t~)' did to any single provision of the Constitu­
tion. Stt me raDBRAUST Nos. 70.77 (Alexandtr Hamilton):' 

' I 

The exttdordinary character of the Presidency in this re-
. spect is wove*· into the very fabric of the Constitution. The 
Constitutio~ ~visions that Congress wiU be in session for a 
period ot ti~.arid then adjourn. U.S. CONST. art. I, §§ 4, S, · 
7. The: Prestdency, however, is always "in session;" the 
Presidenby ·iteter adjourns.' The Constitution ·fwtbet provides 

. specific steps ·to. replace the President in the event of his dis­
ability. ~.S. ~~NST. amend. XXV, §§ 34. Tbcsc provisions. 
made for no ·other federal officer •. further conf'um lhat the 

' . Presidency is ;ins~parable from the individual who is Presi· 
dent. ·· · ' · · · · 

. . I 

The ~riled words of the Constitution do not fully con· 
.· vey the PiO~iitoUs and UDielenting bwdenS on every .Presi­

dent. •·rt.J~ Pfcsldent, for all practi~al purposes ..• affords. the 
: only meanS' tb(ough which we can act as a nation .... " 

7 

! ·• , .. 
. 1 . ' . ,.. . 

, See PHIUPi8· KmLAND, WATEROA'm AND 11fE CONStnVnON 133 
. (1978): ''The ~sicksnt is .. ·. tho only officer of the United States whose 
· duties under·&he Con'stitution arc entirely his te~ponsibiUty 'and his respon­
sibility· alone.·: f1e IS ~o solo indispensable man in ·go~emmcnt. Jnd his 
duties arc:·of suet a cunure that. he should not bo callod from them at the 
instance of·afty ·, .'• branch of JOVcrnmcDL" 

. • Akhi1 R.. ~ & Neal K. Katyal, Extcutlve Prh>lltg~s and lmmuni· 
. . · tie$: '"*' N.Ut>~.Ail4 Clin1o11 Cases, 108 H.uv. L. RBv. 701, 713 

. ~ t-~ ~··vnllb ~t'allawmaken and jodges, the President iJ al 'Session' 
\ Y\ I'~ twenty-foW boufF, a day, every day. Coostitution.Uy $~ng. the Presi· 

(/' ) r dent nevea; sl~ "). 
' G~go B. Jleedy, Discovering thf PresltkRq. N.Y. TIMES, Jan. 20, 

1985, at Q l, tJIIOfed In Lou CANNON, PR.BSWBNT R!AOAN •• THB RoLB OF 

A Ll'f'Kl1MB 'l~7 (1991). 
; ' . 

.. Proor#l 

. ·,, l" 

i 
. ' 

t· . 
i . 

·j . 
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.· The range of the President's functions is en or .. 
mou.. He is ceremonial head of the state. He 
is _a t'ital source of legislative suggestion. He 

. is th' final source of all executive decision; He · 
, is· ~ authoritative exponent of the nation· s · . 
fo~iP policy .• · · . 

Although he· tiu ·many advisers, the President ·alone is ulti~ 
. mately ~~-le for a myriad of dcci~iona. affecting pro­

foundly :impofWtt questions of national and international 
.policy ':'"":such Ps :4ispatching military forces as exigencies re­

. quire; hclpingjto ne otiate ace in re OnA vital to our na-
. ·tiona! interest{ · · · · ' ' · 

~the natioDil .. ~ Md ~and negotiating. with Congress 
· on ~d dum.y other crucial issues. The President's obli-

. I 

· .· ·. ·gations ~o···t!'~l ,~~ce. moreover, never cease; serious cri~s 
can, and ofttn ldo, erupt unexpectedly, commanding the Presi-
dent's inimedl~te attention.' . · . . 

• HAROLD J) l:ASKJ, THB AMeRICAN PREsiDENCY, AN INTERPRB­
TATION 26 (H>40). quottd in CANNON. supra note 7, at 147~. , 

. . ' This~taaf·:be};n ·b'ue of every mpdcm Pre1idoncy. TQ givo just a few 
examples, .Presldct~~ Reagan was aroused from sleep to deal with the Lib· 

. yan dow~~nJ ~f ~o .American Navy fighter' planes; approved U.S. par· 
· ticipatio~ ~n a ... m\lltinational peacek~pinc force in ~banon white at his 

· ranch in S..._ta 8-.Tbara; and attended to the crisis occuionod by the Soviet 
.. downin& of l ~ fU&ht 007 while on vacation. CANNoN, supra note 7, 

· at 191, 399. 420.iPrestdent carter spent one v~tion ie'ading pS)'chologi· 
cal profile •. of An.lwar el·Sadat and Mcnachem Bcp lit preparation for the 
Camp David Sull)mit. JIMMY CARTBR, KEEPING PA1111 - MEMOlkS Of A 

. · · PR.EsiDBNT $7T ((982). President Clinton was aotlfted of dlo ~rrorist 
bombing of U.S. pnilitaiY personnel on lhe eve of the G·7 economic sum· 

· · mit, causl.r\a·htm lJb\11 to change his priorities for the 11ummll and to return 
·, to the U.S; ·berote· It ··was over to attead memorial services. Associated 

., I 4 ' 
.. ·. Press, Cl#tfUm-JA¥118 For Unity AgalMt TerroriiM. CHI. TRIB., Juoe 27, 

1996, at AI. · ! 
,J 
4. 
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TQ· c~mbine all [this) with t~e continuous need 
to bolat once the representattve man ·of the na­
tion · Jmd the leader of his political pany is 
cleat\)' a call upon the energies of a single man 
. un~u~.· · assed. by the exigencies of any other po-
litic office in the world.10 

. · . ·: .. 
·2;.: ·to. Subject An Incumbent President ·To 
. . : ,Civil Lldgatlon In .HJs Personal ·Capacity 

· · . · Would Be Inconsistent With ·The Historic 
. : .. : .: 'Understanding or Relatlont Between The 

~ · : .. ~xecutlye And Judicial Branebes. . 
The 'n8tlo ·;s ·courts ''traditionally have recognized the 

President~SC9 · titutional responSibilities and status as factors 
counseling ·ju~cial deference and restraint." Fitr.gerald. 451 

·U.S. at 753.'& ~.34. Accordingly, courts historically have re­
. · frained ~m;e~e~ising jurisdiction over the President person­

ally, exccp~· i:D. ~ases of ?»-perative need, and then only to tbe 
·most limi~·.ex,tent posslble. See id. at 753·54. . · . 

: .. i 
nus·~Ul'\ repeatedly has reCognized that the President's . 

. ·unique statUS ~d range of responsibilities· under the Constitu­
tion distl~pish1~~ from all other federal officers. ld. at 749-

. SO .. A Pfrsldeqt ·is absolutely immune. from perso~al liability 
: for.any a<;tion ~en in connection witb his oftlcial duties. Id. 

· . at 749. .'A t*sident's communications. arc prc~umptively 
. privileg~. and}that privilege. can be overridden only in cases 
· of exceptl9t1all strong public need. United Statts v. Nixon, 

· 418 u.s.-~8,, 05·. (1974). Similarly. there is an ••apparently 
. unbroken:hlsto cal tradition ... implicit in the separation of 

: . powers .. tbafa sident may not be ordei'ed by the Judiciary 
.. to perfontt p eular executive acts. Franklin v. Massachu­
·setts, sos:u.S .. V88, 82~ <.1992) c ia, J., concumng); see . 
at 802-03. (plwJillty opuuon o O'Connor, J.). And the De-
. ., .. ·+·. 

"w~,.P~.O..s.~L® . 
. . .. . . a.-\' 
. ! 

. . ~ 

I 
~ . 
! 
I 

., : •. ~·. j. 
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pnrtment of J~stlce. speaking through then~Solicitor General 
Robert H .. Botk~ has taken the position -- based on explicit 

'language .in·:l'ht. FtderaUst.~ that' while an incumbent Vice-
President is subject to n prosecu on, e rest ent 

t . 

must be im\f~hed and removed from office before he can be 
·prosecuted. a ··~'of these \protections~ "fwictionally man-· 
.dated inci~ntlsl ,of the President's uniquo .office, rooted in 
the constifuti"'al. tradition of the separation of powers and 
suppo~ bY~ history." Fittgerald.4S1 U.S. at 749.

12 

. . ThiS ·'~ti.on of judicial deference and· restraint toward 
. . · the Preside~~--· a tradition that "can be traced. tar back into 

· · .. ,our con$titutipn'al history .. (Fittgerald, 457 U.S. at 7S3 
. . n.34) ~·bats·P+rsonal damages litigation against an incumbent 

President .. 0\ler ISO ye.ars ago, Justice Story explained why 
such litig~otiJcannot go fonvard while the President is in of-
fi~e: .... ~ 

.. ··I 

11 Set ~.~151" No. 69, at 416 (Aloxan~ Hamilton) (Cliatolb 
Rossitot ~.; .~,);.~d.: .No. 11, at 464 (AJcx!IDder Hamilton); id. No. 6S, 
at 398~99 [1\l~l~~ Haxniltoo); 2 MAX FARRAND, THB REcoRDS OF THE 
FeDERAL ~ON OP 1787. 500 (rev. cd. 1966) (noting the comment 

·of Qouverto~·Mf>rri$): id. at 626 (commont of Jamos Wibon). Solicitor 
·General Bprk tl~lajl)od that the unique burdens of tho President's duties 

distinguls'?ed ~ ·fn··~s regard rrom all other redc~ officers: · 
[Th~ ~]usumed that the nati~n'• Qief Executive, responsi­
ble ~·~ opaer single officer is for tho affairs of dto United States, 
would. DOt~ taken from duties that only he can porfonn unless and 
until it i• dotcrmincd that he is to be &hom of those duties by the 
Sen~~ .,. l' . . .. . . 

Memor111dum td,r .d)o United States Concemins the Vice President's 
· ·. Claim of Co~ti~ollallmmunity at 17, In rt Ptoeetdiltgl of The Grand 

Jury TmpliMUd ·c.· S. 1972, (No. 73-965) (D. Md. tuad Oct S, 1973} 
. ': ·(C.A. App~.n~. ,·.: . . . 

12 This Court !repeatedly has stated that ll spoclfic textual basis u not 
· · necessary ~ supPort. :such incidents of the President'• office.. Fit:geraltl, 
, . 457 U.S. at 7!50 ai.31; Nixon, 418 U.S. at 70S n.l6. . 
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. There are ... incidental powers. belonging 
··to ·thfexecutive department, which are neces .. · 
. sarilY, implied from the nature of the functions, 
'wbie~ ·are confided to it. Among these, must 

,. nece~sarily be included the . power td _perform 
thcrni •• ;. The president cannot, therefore, be 

.. liabl~ to arrest, imprisonment, or detention, 

. wliilo he -is in the discharge or the duties of his 
ofti~; and for this purpose his person· must be 
.doe~, in civil cases at least. to possess an of-:-
tlcial: Inviolability . 

. 1 . c 

3 JOSEPH STO~Y. ,COMMENTARIES ON nm CONS'lTruTION OF 
nm U~ Sl}'i:BS § 1563, pp. 418·19 (lst ed. 1833). quoted 
in Fitzger.ald, ~51 U.S. at 749. . 

. . .. j .. 
The :sccot\l:t and third Presidents of the United States held 

the same ;vi"W.!"John Adams explained that the President per­
sonB.lly i$ nO't tubject to any process· whatever, for to permit 
otherwi~ .would 41put it in the power of a common Justice to 
exercise •'VA~ority over him and Stop tho Whole Machine 

' , . l:t 
of GoveQUJHSn • " · President Jefferson was even more em-. :· ' 

phatic: ·, , ... ',· · 1 · · 

. [W]o~d the executive be independent of the ju• 
·. didlaty ~ lf he were subject to the commands of 

.. the l~r, & to imprisonment for. diSQbedience; · 
if~sevcral couns could bandy him from pillar 

. I . . 
. to pc>flt keep him constantly trudgins from north 
:-to -sopth ··& east to west, and withdraw him en­
. tlrclyifrom his constitutional duties?" ·· 

.. •' .. •' .. .'' . 

· IJ THS DlA.lY1op WILLIAM MACLA v AND onmrt NOTBS oN SBNATB 
·DEBATES 168 C~illl a discussion between then-Vico Prosidont Adams 
and Senator Oli~r Ellsworth during the fust Congrm) (Kenneth R. 

. Bowling and~elep ~.-Veitods., 1988). _ . 
•• 10 'nit W~ OP THOMAS JEPPBRSON 404 n. (Paul L. Ford ed .• 

1905) (eoq$hUI$ ft.· original), qli.oted In Fltr.gtrald, 4!17 U.S. at751 n.31. 
·I 
1 

. i 
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As this court ~tated in Fitzgerald, ''notrung in[the Framers'] 
debates .sugg~ts an expe~tation that the President w~mld be 
subjected to ~e distraction of suits by disappointed private 

. • . ,, ''4'tt.oii u s . 7 c: 1 31 ., cttlzens... . J ,, • • at J n. . 
I . 

The tradltlonal practice has been fully consistent with 
this historical idoctrine. It is, of course. "settlod law that the 

. . l . . 

separation.of·po~ers doctrine does not bar ev~ exercise of 
jurisdiction ·oyer the President," Fit~eraltfi.l153-S4, and 
PresidcQts, ·intluding this one, have sought to .acconunodate 
the inteiests o~ the courts, particularly .their interest in the fair 
administration ·of' criminal justice, where accommodation can · 

----~be:::.,.ac~ cotnpljs~cd consistent with Presidential functio.ns. See 
in ra pp.,z!J,! . These interests have not heretofore been 
·thought~~~~ an ~c~mbent Presi~nt's participation as a 
defendabt'.m a private ctvU damages swt, however. 

1 . . . 

To ,tlte, · tnuYt it ''bas been taken for granted for nearly 
. ~-nrm~n;;;.n';;t.es~r~ at 758 (Burger, C.J •• concurring), that one 

~=~f:::=.~~ . could not hal,e an incumbent President into ~urt and seek 
damage$ tron} him personally. So fai as can be determined, 
no Presi~ent ~ .~ver been requiredJEO give evidence in a civil 
proceeding. leSt alone appear as a defendant. No President has 
ever ~n. QOrftpe~ed to. appear personallypid testify at trial 
in any easet civil or criminal. President Jefferson was sued 
for official aolions he took while he. was President. but nota-

. bly, not;until ~r he left office.16 Three other Presidents had. 
·.• ' .. ··I . . . 

I· 

.e.ven 

. · I . . . . 
u While !!he~ ~ some statements by contom~cs of the Framers p 

that qucs~oD.od ~o -.otion of fi!ild!'nbil i.Ollnunity to ciVil suit. i& rna- • 

," '• 

jority in l"it;B~rtfld observed in response that ''historical evidence must be ~ 
. weighed p ,~U l"' oltcd. When tho weieht of ovidcnoo i& considered, we 

think we must ·P,Jaee our reliance on the contemporary UJ;tderstanding of 
John Adap1s;~mas Jefferson, and Oliver BUswonh.'~ ~S7 U.S. at 7S2 
n.31. \· 

· " li~in.gston~'v. J~Jftrson,' 15 F. Cas. 66o, 663 (C.C.D. Va. 1811) (No. 
8.411) (suit for trespass. based on federal seituftl of .lud, dismissed for 
want of venue). l . . ., 

. 1 
. I 
. t· 

I 
I 
4· ... 

. I 

.. 
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·civil damagesllitigation pending against them during their 
tenure in offide; but in each c3Se, suit was filed 'before they . . .... ·I. .. . . 
took office; tWo were effectively disposed of before the Presi-

. dent wa8 swotb in; and nori~ was actively ~itigated while. the 
. defend~t :-~~~.as Presidenl.n T~s •'prolonged. reticence" 
about sumg. an. mcumbent Prestdent Js powC)dul cv1dence of a 
nearly unlv- understanding that such litigation is incon­
sistent wltb'o~ c;onstitutional scheme. Stt Plaut v. Spend· 
thrijt Fa~·lnf:·• _llS S. Ct. 1447, 14S8_(199S). . . 

In FitzBet'tJld. the Court explainecJ thal historically the 
· Presiden~ baS.)bee~ subjected to a court's jurisdiction only· 

when neccss81)'. to· serve a compelling, broad-based constitu-
. . I· .. · ~ . ' rftJJ.tJ . . . 

::·· 
17 In NfY!··;r"t:@rley v. Roose11t11, 179 N.Y. 544 (1904), 

Theodore ROose olt WllS sued in his capacicy as Chairman of the New 
. York City l"oUoo oatd. a po'ition ho hold in 1895. An i.Dtotmediate coun 

of appeals'afftmlbd dismissal of the complalllt on Iantiary 2S. i90t, id.. 
nine mona· 'befi he assumed the Presidency. The New York Court of 

. Appeals · cht. diSmissal without opini~ ill 1904 while ~ident 
· Roos.ev~lt wu II QO. ld. · · 

' ..... •' 
·· ·:·: ln DtV~I(lf\l;:·~tr, 194 S.W.2d 29 (Mo. t~), tbe plaintiff alleJed 
. that in 193,1·~ ~aD and other judges in Jacbon County, Missouri, 

. improperly co~Nl).itted him lQ a mental in&titu.don. The action was initi-
. ·. 11ted in No,vemM-·1~. id. at 31, and tho trial oourt pwncod th~ defen· 

dants' morlon to )dismiss. Mr. Truman became President in April 1945. 
One year ·iater, ~e Supreme Court of Missouri ammtod the order dis-
mi!lsing 1M comp~nl ld. at 32. . . . · . 

A suit 'r~-~~-... Senator John P. Kennedy_ durin& his 1960 cam~ 
paign and Settled jfter he took office. Certain doleptoa to the 1960 Demo­
cratic conv~l\®n ~t to hold him Hable for i.Djuries ~ while riding 
in a car l •. w~· QUDPaign. Complaint, Balky v. Kelflf«<y, No. 757200, 
and Hills ~. ·:m · . ~ No. 7S7201 (Los !'\nseles Cocmty Superior Coun. 
both filed ~- • 1960 and subsequently consolidatod) '(C.A. App.l28, 

. 13S) (here~ 'Bailey''). The court did not permit the plaintiffs to take 
the Presideild•s ~ilion, ponn.iuing lbo ~~ to respond by way of 
written intOaopttirios. /llliley, Order Donyiq Motion for Deposition (Aug. 
27, 1962) (C.A. 1-PP· ISS). The case was settled before further discovery 
against tho PresicUnt. St• infra note 21. 

. . .. i . 

Proof# I 

i 
l 
1 
i 

"1 ' 
1· .. 

. 08/01196 l0:06AM 
WJC LIBRARY .PHOTOCOPY 



SRSM&F ID:202-371-7963 

. :··1. . I· .. 

. ~ 

' 
' . 
I 

'{ ... 
. . 

. I 

. . I . 

' 
19 

tional or p~~li~. ·interest, and only when the exercise of juris· 
·diction would·~ot unduly intrude on the functions of the of· 
. fice. 4S~ ~~s.; at 753-54 •. The Court gave two examples of 
_such , ex~p~onal. ·_cases: those ~king to curb abuses -of 
Presidential au~hority and. maintain separation of powers,. id. 
(citing Yq s'own Sheet & Tube Co. v. Sawyer, 343 U.S. 

· 579 { 19~2 ose see g to vm ncatG e JPU c interest 
· .. in crimin:. :p secutions. ld. (citing United Statts v. Nixon, 
· 418 U.S. at' 70~.;.13). Noting that there is a lesser public inter­
est in ac~o11s fpr civil damages than· in ·criminal proceedings, 

· ·ld. at 754··n·.3~.· .. 1he Court in Fitzgerald concluded that a 
·"merely prtVJt~.:~:qjt for damages based on a President's offi­
cial acts ... does jnot warrant the exercise of jurisdiction over a 
. President fd. Itt 754.

11 

1 ' 

· UntH ~-tj.nprecedented decision by the court of appeals 
in this· c~~-~~~~ civil_·~~es litigation has not been 
thought to WllqliQt an exception to the teaching of the Pram-
eft!. To tllo 1ttary, such litigation does not serve the broad· 
based, c~~ . Q&. public or constitutional interests enumer· 
ated in Flttge . To allow it to proceed would be an abrupt 
break with .weU-cstablished principles of American jurispru-

•· dence. · . i · · . · · 
.. i . 

I 

. ' ., .. •.\ 

. j .. 

. •• In lho .f~W ~s. where plaintiffs have sought to compel or restrain . 
. official acdo~ by_~ President. couru consistentl7 have resorted to proce~ 
· dutal or jurisd~ nal devices to dismiss the claims or to avoid issuing 
... relief d~ .. !L -~ ·~ident personally. See, '·I·• Mississi~ i • 
· son, 71 U.S. (4, .) 475, 500.01 (1866 nu cc:a-
. slon-mwna «Jld. unteviowable • Dell v. 8141&, 152 

· · (D.D.C. 1990 or lack of ripeness). ee ti Franklin v. Mas-
sachuJeNI, .. u.~. 788, 802-03 (1992} (plurality opmlon or O'Connor, 

. . J;) (relief may,be~lod to d~fendants other than Preaidcnl); YoungJtown 
. Shut« Tu~ ~o·t- &~_wyer, 343 U.S. S19 (1952) (same). . 

1 

I 
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3. ;ctvll Damages Lltlgatl Against A Slttlng 
;President Would Se ously Impair The . 

. ll'r'e51dent's A~III!Jo~Hls Constltu· 
· · :tlonaiF111iQ&Io~- __ i~!Uh't<Q 

In Niion jv. Fitzgerald, this Court held that the President 
enjoys ab5olutc·. immunity from damages ·liability for acts 

. within tt\e ·"outer perimeter" of his official duties. 457 U.S. at 
756. The 1ogip of Fitzgerald compels the conclusion that in­
cumbent: Ptesijiertts are entitled to the much more modest re­
lief sou$ht ·bore •• the temporary deferral of private civil 
litigation. · ~ · , 

. .. I . . 
Fitt.gertll(l relied upon three significant grQunds. First, 

· · the Court W'as·»oncemed.that to subject a President to liability 
· ·for offic~al '®fauct would inhibit him in carrying out his du­
ti~s fearJ~sslyJ.and impartially. and .would injeCt courts im­
.properly~in~.Jtresidenti8J. decision-making. /d. at 7S2 & n.32. 

·. Second, :m~ qowt stated, "[b ]ecause of the singular impor­
tance of~.~ident's duties," the "diversion of his energies· 
'by concern··wtm.·private lawsuits would rat~ unique risks to 
the effeetive (unctioning of government!' ld. at 15 l. And 

·, third, th~ Couft was concerned that the "sheer prominence of 
the Pre~i~eqt'~ office"' would make him Alan easily identifiable 

. target fO.t swt< for civil damages.'' rd. at 732 .. $3. . . 
. 1. . 

Thi.s ~e; is different from Firz.gerald, of course, in that it 
· · largely does: n:ot touch upon official actions. Accordingly, it 
· . does nofwatr4nt, ·and lhe President docs not seck, any immu­

nity frorif Uab~tity·. But because this case involves a sitting 
· Presiden~·.'ifd(rcc~y implicates thc.two other critical concerns 
that pro~£ decision In F~ero/4: the l'mideot's vul­
nerabilitY .tQ . lvU damages actions and the diversion of the 
President"s. and attention to attend to such litigation. 

· These cbncem& are equally present whether the lawsuit is 
based o~ priv~te conduct or official conduct. Defending a suit 
ba.~ed o~ pri~t~ conduct is not any less of an imposition on 
the Presi.dentl ability to attend to his. constitutional responsi-

·.f ' . . 
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bilities, or ~y~less of a "risk(] to the effective functioning of 
·govemme.nt.'' fd. at 751. Protection for d:te Presidency there· 
fore is still required. albeit the much more limited protection 
of holding Utik~tion .in. abeyance until. the President leaves 
office. ' 1 

· · . . ... l . . 
A pf(>trao~ lawsuit not only "ties up the defendant's 

time [but] prolpngs the uncertainty and anxiety that are often 
· .. the principal: ~su.·:of being sued.'' . Ball "~ CitY of Chicago, 2 

F.3d 7S2; 75~ t7th Cir. 1993). The discovery phase alone of 
civil damages .(itigation wou_ld be an enormous imposition. on 
a President• s tiJne and attention. •'No one disputes any longer 
that today the process req\.dres lawyers to try their cases twice: 
once durl_n!ftdi· very an~. if lhey. manage t<:» survive that or­

. deal, on~ ~aa ,. at .trial."' Discovery, 'tuscd as a weapon to 
· burden, di~ age or exhaust the opponent,,. makes even a 
relatively, min~r case a costly and lengthy ordeal.

10 
As this 

. Court haS n!CO , "pretrial discovery ••. has a significant 
potential :for use. This abuse is not limited to matters of 

. delay and ·~ . ; discovery also may seriously implicate 

.· privacy ~ . . . . of litigants and third panics." Seattle Times 
Co. v. Rhlnth4rt, .461 U.S. 20, 34-35 (1984) (footnote ·omit-
ted). ' · · !' · 

Tho ·instdt case clearly illustrates these points. Respon-
. dent's coilnseljba\te revealed their intention to ptirsue discov­
.. ery aggres&ivd,ly. stating that, .. "all is on the ta~le in .... · · 

discovery .... ~ .. 1-ncluding .evidence that can lead to admissible 
evidence." ~y announced that they will "fully pursue. and 

. exhausti~e~~. .. .pursue" allegations . of pUrportedly related 
I 

· ... :.· .. · •• Grlfftn~ i. 'oU~··.ChiJton D. Vamor. & H_.1h Q. Oottsclt~. Auto­
mntic DiJcfogllrtt pa Discovery·· The Rauh to Reform, 27 GA. L. REV. 1, 
11 (1992).' .. .' i . 

· lll Hon. · Willi4tfi W. Schwaner, Slaying '1?lt Motuten ·Of Cost Arul 
J.. jl J ~. ~ Wo11td 'lDi.ttlo.surt Bt Mort Efftctiw 171M DiJcovery?, 74 

(/Vt' t f'- JUDICATURE 178,1179(1991) . 

. ·Sf~ , 

.. ; 
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wrongdoi~g t~a go far beyond the limited contacts between 
the Pres~d!.'~t ~ the respondent alleged in the complaint, os-

... tensibly_ ~~~ t~e purpose .of showing an alleged '"pattern" of 
harassm~nt :an misuse of government resources. They also · 
have suggested they will ask the trial court to compel an un· 
precede~te4 p~ysical examination of the Prcsidcnt.11 

· 

. No·Ptesiaent could ignore, or leave to others to handle, a: 
lawsujt such • this, which focuses on his personal conduct, 
aims to impu~ his integrity, and seeks to impose hundreds of 

. . thousan4s of ·~ollJU"S in damages on him personally. Indeed, . 
· one of th~· m~st significant misconceptions in the panel ma-
jority's reasoning is the notion' that the President can remain 
disengaged ·fd,m a personal damages action brought against 
him.· ~e · p*el· majority seemed to envision that, perhaps 
apart fro~ SiVing a deposition and consulting briefly on a few 
occasio~(~ft~ ~s trial counsel, the President can essentially 
ignore tbe litijation. ·It was even suggested that the President 
could fo,.ego·~nding his own trial. Pet. App. 23-24 (Beam, 
J ., con~~.~· ~ fact, if the ~sident is a defendant. he will 
be entitl~ :~o~- and. as a practical matter. will simply have 
to-- devote.cdnsiclerable time and attention to his defense. 

. I ·. . 

This. ·,wot)ld be true whether the litigation Involved alle-
gations rcgar4ing personal misconduct, as here, or a disputed 
corrimereial .trimsaction. Any case relating to events in which 

.· the Pre~i~!}t~ . P.)tsonally was involvect. would require ihe 
Presidents ··po/ticipation at almost eve11 stage •.. In order to 
protect his. i~tcrests adequately, the President. like any re­
sponsibl~ lltig&rli~ would be required to. review the complaint · 
and answCr; llrcpare and assure the veracity. of discovery re­
sponses;.· rc~~ve and review documents: assist ~ounsel to pre-

·! 

! 

~~ Transcript,~Doybreak (CNN·television broadcait. Doc. 29. 1994) at 
3-4. (commontJ£f Joseph Cammarata) (C.A. App. 117-18): Transcript. 

.Nightline (ABC levision broadcast. Dec. 28, 1994) at 34 (comments of 
Gilben Davb~H .A. App. 122·23). · . : 

. i 
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pare for other1 witnesses' depositions; review those depOsi-
tions an<,f.other evidence in the case; review the opposition's 

. · .. pleading,. -~d·j~o~ons; and consult ~ith counsel throughout . 
the case. Ito ~so would have the right and the obligation to I 

review and 'approve ~I pleadings and motions filed on his be~ 
half .. Beyondjthat, the President would have to prepare for 

·. and partitlp~ in his own deposition, and finally, attend trial 
. --- perhap~. ~or )"~Jcs -- in a courtroom far from W asbington. 

The~pa.ne' majority's antiseptic notion th- the President 
can rem&:ln 'il~f from a personal damages action against him 
simply does riot· conform to reality. The litigation would· 

. commana .a .. s~ficant part of ibe President's time, wbile the 
. urgent b~sines~ of the nation competed for bis attention. _The 

. President would .be put to an impossible choice. between at­
tending tO bls lofficial duties or protecting his personal inter­
ests in ~o;..liti=· ation -- a choice that is unfair -not just to the 
President. but ore importantly. to the rtation he serves. 

. . . . 

• I Ev~p _.o~; l~~suit would have t~e po~ntial ~rio~sly to _ 
. disropt tho rrostdent•s conduct of his official duties, JUSt as 
one lawsUit coUld disrupt the professional and personal life of 

. .·. any _indi~i"~ltlll But if the Cowt allows priva~ civil damages · 
. litigation: to Ptoceed against a sitting . President, there is no 
. reason to.~~ that such lawsuits will be_isolatcd events. As 
. this Court--.b~ envisioned. Presidents likely would become 
"easily iden\l~ble target[s]" ro~_private civil damages actions . 

. _ in the fu,ture. ·j Fitzgerald •. 457 U.S. at 753. Those seeking 
publicity• ,flnal\ci~ gain or partis~ political advantage would 
be altogether ~ willing to use the judicial system· as an in­
strumcnt:to_,a4va:nce their private agendas at the expense of 

. the pub~·~;~nJerest in unimpeded consti~tio~~ goveman.ce. -· . ciil~ 
In partictbar. 8lllY President is ,.Uwlart,{VUinerable to t.Spl? · 

politically ·rno~vated "strike suits" financed or st.hnulated by · · 
partisan oppo~cnts of whatever stripe, hopinS to undermine a 

··President's putsuifof his policy objectives or to attack his in-
tegrity, and ~ereby dimjnisb his effectiveness as a leader. 

i 

~ -. 
' 
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24 
. Partisan opponeots. would also be tempted to file suit in order 
to take advantt(sc of modem discovery techniques, unknown 
througholirmo~t" of our history. to uncover personal and fi .. 

. nancial i~form4tion about the President, his· family and close 
associates.ll U~ of the judicial system in this manner would 

. corrode the po~tical process.· 
. Eve~ ·if ·a ·hlaimant has a legitimate grievance, litigation 

against an incufbent President can defloct the exercise of the · 
.. popular will·by,appropriating the President's time and energy, 

.which pl'Qped)'J ·belong o to the individu wbo su e 
President~ bUt ko the .nation as a whole.· Therefore. ''[w]e · 
should he~i~lt ~ron: ~ng each citizen with a kind of legal 
assault woapo:njenabbng him or her to commandeer the Presi­
dent's till'le; dfM him from the White' House, &ild haul him 
before any judge in America.''u 

I 

Responde4t and the panel majority. suggest that there are 
. procedural. dtvlces available to protect incumbent Presidents 
. against ~~~ets .l~wsuits filed for pwposcs of harassment, 

11 The IIUit ~aim~ John F. ~nnedy. supra no&o 17, illustrates how 
. :plaintiffs can U80 ~tljadon for purpose!$ of politAI miachief and potential 

extortion. 'nt$ .~:Pl ntiffs believed President Ken.nedy•a policies were in­
. imical to theirs · ." · B~iley~ Reply to. Objections to C.-Interrogatories 
·. · 'lu ~.5 (Sepl .. 2$, 962) (C.A. App. 156). They auotnpted to propound 

· ··. politically ernb ng interrogatories to Auomey Oeoeral. Robert F. 
Kennedy, who h~ boc!n the President's campaign manaacr. They al$0 
sought to obWn fomuttion about Kennedy family fuaanQcs, IU\d used 

·pleadings ~· fillo · . dult the ~sidcnt wu using hi& offaoo· to harass them 
. ··and choir s•:·; $Jt Bailey, Cross-Interrogatories to Robert P. Kennedy 

. ·(Sept. 20, 1962) <q.A. App. 162); Bailey, Reply To Objocdons To Cross­
. Interrogatodcaar~..4,(Sept 28, 1962) (C.A. App. 1'6). AI fatuous as the 

allegations wetO, ~ldonf Kennody settled the suit for Sl7,7SO, a signifi­
cant $\l.m. in l963J ·-two Suits Agairut KeNUdy Stttl&l. L.A. HJ!RALD. 
ExAMINBR, ,Apr. 2j. 1963 (C.A. App; 181). Not all PrelidoDts wiU have 

. access to personal ~th to dispose of vexatious litigation in the interest 
. of an uni~ pPsld~cy. 

:13 A.mar It -KAttaJ, lUpm noto 6, at 713. ' .. •" . ,. 

. . · ...• 
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. i 
publicity Qr p~isanship. See Pet. App. 15; Resp. C.A. Br. 
30, 32-33.· Bu~ those devices are far from (i I roof and for a 

· vari~ty O,f"~as,pn~ . t e y to ineffective in protecting the 
President. , ... , .. l . ,. 

,'• ... ·•· . . ' . ... · The strongest deterrent of unfounded lawsuats 1s typacally 
financial: u!Wl!ly an individual will not incur the expense of 
suit. if there iJ no prospect of prevailing. ·arid will not risk . 

· sanction$ ui\<t+t Rule 11 of the Federal Rules of Civil Prooe~ 
dure if the ;suit· fs found to be frivolous. But financial re-

. I , . , 

straints IU'e oyercorne by other ·incentives when -- aS many 
prominent bu$iness, entertainment and public figures have . 
leamed to theit dismay -- plaintiffs can attain instant celebrity 
status or . ·pOl,tical 'impact simply. by including allegations 
against S,ucb ftsures in a complaint filed in court. The notori­
ery that acoo~arues such.a lawsuit is lucrative in and of it­
self. in tbe foeof book or movie contracts, for both client 

. and lawyer. . ikewise, a frivolous but embarrassing claim 
may be ntcd ause the target is perceived, as a President 
surely w(niid ~· as vulnerable to quick settlement. As Chief 

· Justice BUI'Je~ observed, suits asainst Presidents can be ·'used 
as mechiuiis~ of extortion!' Fitzgerald, 457 U.S. at 763 
(Burger,·C.J .• poncurring). And a party whose objective is to 

· · divert th~ Pfe4ide'nt's energy and resources~ or to uncover in­
fonnation thro\sgb discovery, or to embarrass the President by 
making sensa4ona1 allegations, might willingly incur the costs 
of litigatf.on ·e~en if there is no hope of success on the merits. 

No(4,~sl a. motion to dismis~ or for summary judgment 
promise ,S~!f't ~~ painless relief for the target. of meritless liti- · 
gation. ;A ~~ntial private.~t!i:~~@t pe 4!8!@ tO 
entangle; a ,~sldent in embarrassing or prottac~ litigation 
simply by allttging claims based on unwitnessed one-on--one 

· encountcrs,:~~~Y otherwise raising credibility issues. These 
. kinds of;cl~'r. are exceedingly difficult to dispose of under 
the stancJards ~at g~vem pre-trial motions. And. as Chief 
Justice Burger: recognized in Fitzgerald, "even a lawsuit ulti-

• . j 

mately found~ be frivolous .. .'often requires significant ex-1 . . . 

"] 
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pendim~s~ 9,f \i~e and money'' t~ defend. -"Ultimate vindica­
tion on the·'ments does not reparr the damage." 457 U.S. at 
763 (Burger~ ~J.~ concurring).· . . 

41. I CrlmJnal Cases Where A President . Has 
,jBeen A Thlrd·Party Witness Provide No 

. . 1 Precedent For Requiring A . Sitting Presl· 
1 dent To Partldpate As A Defendant In Civil 
1 Damages Lltlaatlon. 

Tho.les~ndent and the panel majority below minimized 
the dis~ptive1 effect of civil litigation on the Presidency .by 

. compan~g tbc
1 
futt.scale defense of a personal damages acuon 

· to the few ocdasions when a President has testified as a non­
party wi~neis tn a criminal or ·legislative proceeding. See Pet. 
App. 22·2~·-~eam. J., concurring). This compPiison is not 
plausibl~. ·· Jl(e Isolated event of givi~g testimony in a pro­
ceeding to .wh,\ch one is not a party bears no resemblance to 
the burdens· ~me by a defendant in a civil· action for dam-

. ages. ln1 ·tact, !the· lesson of cases involving Presidential testi­
.. · moriy is ~~~,~~~ly the opposite of what respondent and the 

· panel majoritY, say: those cases show that requiring an in-
. cumbent. ~sifient to submit as a defendant in a private dam­

. . , ages act~O,n .... \fO~d. go beyond anything a ~ourt bas . done 
. before, wldl'l~~s justification . 

. · As -thi~ dtourt has emphasized, the interests at stake in 
criminal ca,es1 are of an altogether different magnitude from 
the in~restl: tJ9ted by private damages actions. See e.g., 

·. -Fitzgerald, 4S U.S. at 754; United States v. Gillock. 445 U.S. 
· , · 360. 371~72' ( 980). Not only is the public interest in the ac­

. curate oqteq .. or a criminal prosecution f~ greater, see, e.g., 
... · .. Berger Vr.J.f~(ftd :States* 29S U.S. 78, 88 (193!5), but the de• 

.·~ .fendant baS.Jl.qo~titutional rig~t under the Compulsory Proc­
. · . ess Cla~~ of tbc Sixth Amendment· to obtain evidence in a 

r criminal :p ·ng. United States v. Burt, 2S F. Cas. 30, 33 
~ o. 14t692d). This right. of course, has no ~, Ia l 1:.. ---f€f~rrr81mN 

. (}.. 5 (J> a. ().. constituqonal runterpart in civil cases. 

~ 
. I 

I 
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Only once in our history, in United States v. Nixon, 418 
U,S. 683 (197~). bas the ·supreme Court required a sitting 
President to ~ve evidence. That case, of course, involved 
physical ~vlde*ee, not the President's own testimony. Even 

.. so. the Cc)urt·c<-uld not have been clearer that the limitation on 
Presidential · _.tonomy was warranted only because of the 
••primary ICODS:t· tional duty of the Judicial Branch t~ do jus­
tice iq c~n prosecutions.'' I d. at 7CT7 .- Tho Court e~­
pressly d,ec to extend its holding to civil proceedings . 

. ·see Nixon;"-j)$18 ·u.s. at 709·10, 711-12 & n;t9. In addition, 
the Couit qudted, ·not once but twice~ Justice Marshall's 
statement·that hiln no case of this kind would a coun be re· 
quired to: p~ ·against· the president as against an ordinary 
individual.~·· IJL at 708 and 71S (quoting United States v. _ ii\J..tl,t . C... 
Burr. 2S ~· ~~ 187, 192 (C.C.D. Va. t807¥fo.l4,694)). ~fl" t.L. 

ConslSlltnt with Nixon and Burr, towel' courts have re .. 
· . qui red a: stllorW sbowing of ·need for the President's testi­

mony.u ·avon~' couns have allowedit.to be obtained only 
. in am~ ayrtlimits the disruption of the President's offi­

cial funcUo.,s, jsuch as by videotaped deposition.
25 Thus~ ob­

. ; 
l 

"' Set NlxiJ"n, * 18 U.S. at 7.13 (subpoena enforced qalnstlhc President 
· · · because lh,-e -waS Ill "demonstrated, specific neod for evldoftce in a pend-

. ing criminQl trial'~: s~t also United Statts v. Bramcum. No. LR-CR-96-49 
(B.D. Art.:J~t: 'f. 1996) (President would be compelled to provide testi­
mony fot orimlr'l., uial only If court is ''satisfied l.hal his lestimony would 
be materi.S 1$ tested by a meticulous standatd, as woll as being necessary 
in th~ sen$e of b6ins a more logical and more persuasive source of cvi-

. denco thao:al~dvos chat might bcsuJicsted") (quoting United Stcztet v. 
Poindexter~ 1~~ .. s,upp. 142, 147 (O.O.C. 1990)); United States v. North, 
713 F. Supp. 144 , 1449 (D.D.C. 1989) (quashing subpoena 10 President 

· when der~ttled to show ''thatlhc .•. Ptcsident"s testimony is es· 
·sontial 10 ~ dofcndaDt a fair triil"'), affd, 910.IP.Zd 843 (D.C. Cir . 

. 1990).cen~deltl ,500U.S.94l(t991). 
15 See f.i~n. ~18 U.S. at 711~15 (requiring in c~eta inspection of 

· presumptively ·~vUoged~idontial tapes to ODJUI'O tbll only ~levant. 
·. .. admissible~a~p.i wasp vidod to snnd jury); Bmnscum, supra note 24 

. t . (continued ••• ) 
. I . 

i ~ 
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taining ~~~n fjhit4-party evidence· from a President is a com· 
plex and deli~ato marter, to· be done only in cases of great 
public n~ or .where the constitutional right to compulsory 
process is at s~. · · · 

Neither ~f these factors .is present, however, in ordinary 
Civil litig~~· Criminal prosecutions additionally carry cer-
tain impo. · safeguards that are absent In civil litigation:· 
they mtist ·be~ approved by a public offtcial, premised on a 
finding ~f ·p~bible cause, and often require approval by a 
grand jury.. <Fivil litigation, by: contrast, can be filed by ,anY 
individual out .of any motive. '~• :tlau: 10•--~s Court. 
has bee~ careful never to suggest that a sitting President could 
be co~DPellod lcvcn to give evidence as a third-party in a civil 
proceedlna. ~et United States v. Nixon, 418 U.S. at 712 n)9 . 

The issue·~, of course, is not whether the ~ident can 
be co~ed ~ ttstify as a mere witness. It is, rather, whether 
he can be Sued as a defendant. Whatever difficulties may be 

. . . ~ 

involved.~ ~~g for the President to testify as a third .. party 
witness.:·~ difficulties would be incrcasod exponentially if 
the PresJdcnt Were made a defendant in a civil action for·dam­
ages, which ~ tbe potential to intelfere much more severely, 
over a m~h rbore extended period, with his abWty to fulfill the . 
uruque and" ckttaoidinarily demanding responsibilities of his 
office.· :It ~'ld be highly incon~ous to. subject the Presi- . 
·dent ... and ~ Dation -- to these burdens solely on the basis of a 
civil cornplahit filed against him by a private party, when the 

; .... ~ •' . 
! . . 

. l 
l . 

t;( .•. coatiDUOd) ·· ... . . 
(videot!IJ?J!:!t21ron); Unittd States v. McDougal. No. LR-CR·9.S-173 
('E.D. Ark. Mar.1 : l~videotaped depositional the White Hoose su. 
pervised ·by tri~ coun via videoconferencing, after which only directly 
relevant parts w~uld be shown at trial); Polrukxter, 73% F. Supp. at 146-

. 47 (videotap8d ~position); United States v. Frommt~ 40~ f. Supp. ~78, 
583 (B.D: CaL 1~7.5) (videotaped deposition). 

. l 
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altemative.~-~ferral-· avoids these problems entirely and pro-
vides reuonab~c ~rotection for the inte£ests of all parties. . 

· B. .'~~ Management" By The ·Trial Court Does 
Not l Mitigate, But Instead Exacerbates, The 

, ·~don Ot Power Problems Created lly Suits 
A t AJn Incumbent President. . . 

· 1. ~''Case Management'' By Federal District 
__...::.:_-~---1 0111RirlEntangles The Branches Of Gov· 

---. ,:enunen~ih•• 'Aiaa Se ....... 'Rtellk..(J 

· fArl tA- · ? Ev~n ,~e~panel majority did not deny that private dam- · 
t('l'-\ ~ li 6\ . · ages actions against a sitting President threaten to interfere 
~~~ with t.he inteP,ity of the Executive Branch and to undennine 
. cJrV' · _the sepatation pf powers. lts solution to these problems, how- · 

· ever, was ·notj ~ferral, but was instead "judicial case man­
agement; ~ns~tive to the burdens or the presidency and the 
demand$ of • Presidenfs schedule." Pet. App. 13. This 
supposc4 ctirells woi'Se than the disease. ·•case management" 
by the j\ldlCia(Y of a suit against the Chief Executive entan­
gles the two !n'anches in an ongoing and mutually harmful 
relationsflip~ -~~ ?r· .main~ng ~ separation of the 
branches.~ ~ ~ C:Onstttutlon enVISions. . . 

The: :p~. ·Jnl\iority suggested that throughout the litiga­
tion, a ~ · t .could ''pursue motions for rescheduling, addi­
tional Wno. continuances.. if he .could show that the 
proceedings "lnterfer(ed) with specific. particularized, clearly 
articulatod pre$idential duties." Pet. 1\pp. 16. Under this apA 
proacb, the "*sident would have to provide detailed infonna­
tioo abOUt thd. nature of pending Executive Branch matters 
· IeqUiring ·his ~tion, and the trial judge would have to pass 
judgment on ~ President, s priorities. If the trial judge - state 

.. or federaJ ~ .~id,cd that the President should devote more time 
to the ptivatc llltigation than to offlcial duties, the question 
would arise.·,w~r it ~uld enforce that decision by threaten­
ing the Pre&ideht with contempt of court or sanctions. See FED. 

· R. CIV. P ... J6(f),. ·.If .the President 4isagreed with a decision of 
' 

' 
i 
~ 

. I 

... j 
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the trial court.~he could "petition (the court of appeals] for a 
··writ of ma.ndan\us or prohibition." Pet. App. 16. .. . ,, . . 

sucb a s'*te of affairs is an extraordinary &rfront to the 
· · separatio~ of pPwers. A trial judge ~ state or federal -:· would 

be examining the official priorities of the individual jn whom 
the whol~ ~~ •'fbe executive Power" is vested. And the judge 

. would be not t;nercly reviewing the President's priorities, but 
conceivably equid order the ~sldent to rearrange them. 

! . . 

. The. na~ of. the President's responsibilities makes. it 
· especially iftaP,propriate for the courts to insist on answers to 

the kinds of q~estions that inevitably would be posed under 
this regirn~ .. I(l situations involving matters of national secu ... 

· rity,.sens~tlve ~plomalic issues, or confidential intelligence or 
· law enforcement operations - to take just o vaous ex­
amples ·~ th~ tfial judge inunediately would be enmeshed in 
disputes that ®uld ripen into deeply troubling ronstitutional 
confrontidons) Moreover, even seemingly minor changes in 
the Presi~rit"~ 'chedule are imbued with slgilificant portent 
by obSerVe~, ~tb · foreign and domestic. 'It is therefore ·not . 
uncommon fo~ ·8 President to seck to maintain a pretense of 
"businesQ ~ ~sual11 to mask an impending crisis, while si- · 

. multnned.usly l,laving to attend to the urgent matter at band;
26 

In such cirou~tances. simply "having . to ask a court for a 
. . ·~ . '• 

i . 

» The o~oeo of Pm~·~ Carter ..d Req:/provm dnm~ / 
examples: . wi\Ollithe invasion or Orcnada was boinl plannod, President 

. Reagan w~ \¥00~-ending at a Georgia solf club. He wanted 10 hurry back 
· to Washlnjc~, ~this advisors told him ''that a chang~ ll\ [his) schedule 

might dra~ a~D~on to the possibility of U.S. intcrvendon... He decided· 
to remain ~n ~Ia, but panicipated ill meetings by way of telephone. 
CANNON, t,upra ~ 7, at 441-41. Similarly, durinl dle 1980 mission to 
rescue the ~~t' bi·Iran, President Carter "wanted to spend every mo­
ment monlto:rlq Jtbc prosrcss of the rescue mission. but had to stick lo 
[his) rcpt*r .5Ch~ulo JDd.act as thou1h nothin1 of lhe t1nd was going 
on:· Ct\k,m, '"~fd note 9, at Sl4. l . 

~ ' 

Proof# I 08107196 !0:06AM 

WJC LIBRARY PHOTOCOPY 
~ . 



SRSM&F ID:202-371-7963 

.... 
j 

I 
l 
I 

RUG 07'9 

31 
I 

· change in thd litigation schedule obviously could be highly 
d 

. ~ · amagmg. 1 .. 
. Even in heas not involving sensitive foreign or domestic 

concerns~ ·a ~al court would. under the pane~'s ''case man~ 
agement" approaeh. be able to second-guess JUdgments . that 
are property ~e only by the President. ·A myriad of impor-

. tant Pre iden al activities might warrant a change in a litiga-
tion sc : · · . foreign or domestic travel; contacting · 
memberS of . ngress to persuade them to vote for legislation; 
meetings wi~ groups.of citizens to call public attention to an 
issue; intensive briefings from advisers on complex subjects. 
If the Pres=· t. moved for a ch~ge in. the litigation sc.hed­
ule to ~o odate these interests, the denial of such a mo-
tion would ·e eetively preempt the priorities. of the Executive 

h # 1. Branc . : , . 1 . . 

The· pan~l ~jority seemed to beHevc that untoward con­
. sequen~s. ~ be. averted so long as "case management .. is 
"sensiti~~'.~qough to the demands of the PKaident's office. 
Pet. App. ·-t3. ~.But this misunderstands both the nature of the 

• . 'j . 

problem· ·and··~ nature of separated powers. Because the 
. Preside"t ~~tio<lies a branch of government. his priorities are . 
the prioiiti~ pf the Executive Branch. lt follows that ·'

4
case 

. management;'f when the President is the defendant, necessar­
ily meiUls ; •agemeni of the business of the Executive 

· · Branch J. botiHn setting priorities for the President's time and . , ,. I . 
' . . 

'• .. 1 

· 27 PresideDt· . .twr. for ex111tplc, 'cut short a-v~alion to return to 
.. WashingtOn· iO ~'natural gu legisl ... on that ho deemed crucial to his 

national eoorJY;icy. CARTER, supra note 9, at 322. It lhc President 
·had been invol in some aspect of litigadon rather dum on vacation, -
under tho Panel ority's scenario, he would have had tCJ ask a eoun ~-

. perhaps oveG a'~ court ... for permission to change his plan5. Tho court 
lhen would be ~cfciding if the Pl'esident"s intci'Of& m passqe of the natural 

. gas lcgistatlo'ft "as sufficiently imponant to . warrant aD mtcnUption- in 

judicial p~'*''' · 
: J 

1 . 

• 
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in controlling1the disclosure of information about the Presi-
dent's scheduip. . 

"Case m·~agement" by trial judg~ not only threatens 
the independebce ·of the Executive from the Judicial Branch; it 

~----=-'l"':'s~o ~places judges in a position they should 
not h~ve iO Odcupy ·- the political areni. In suits against the 
President. 'the1tl'lal judge will be operatinB 1n an atmosphere 
that is alm~tl~n to be highly charged politically. Any 
signific~t deqlsion that a judge makes wiU be scrutinized for 
signs of:parti~·blas for or against the President. Decisions 
that are ~uune in any other case, such as a decision to. post-. 
pone tho defePdant's deposition. will if the President is the 

· deponen~ ·becPme the subject of partisan speculation and 
comment. 

Morcovet, judges attemptilig to assess the sufficiency of 
a PresidCiJ.t''s tltplanation inevitably. will be asked to distin· 
guish ~~a Pres,ident's "political"' activities, on the one 
band. arid' biSi"ofticial" activities on the other~ Political ac-

. tivity, ot ~·is one of the resporuibilitiea of a democrati­
cally-el~ ~fficial. and. as has often been recognized, these 
kinds of ·dlstijlctions are inappropriate for judges to make.,. 
These probJ~~ can, and should. bic avoided altogether by 
holding :the litigation in abeyance utitU the defendant is no 

' I . 

longer PresidcJlt, 
. . 1 . . . 

I , .. 

. ' j 

ll se, (/rill ·_suu,s ex rei. Joseph v. CmuwiJ, 642 P.2d 1373, 1379 
~-...f9:e:-1i:tr.". TD'Iilt · couru l&ek "manageable standard&" by which to distin­

gui~h betweea Utica14lnd official functions), Cfrt. d1nied, 4SS U.S. 999 
(1982): Winph~g,rv. Watson. 628 P.2d 13:J, 140 (D.C. Cir.) (claim 
deemed not jusUciable because it required judicial deteimination of 
whether CJtooutivc 8Cdons were motivated by scouine conocm for public 

. interest oc-:b)' .·~Ideal expediency;, c~rt. thn.led, 446 U.S. 929 (1980). 
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l. ·t-c.se Management" By Sta~ Trial Courts 
~Inconsistent With PrlnclpBes Of Federal· 
~mlnberent It:Jl! ConsUtu.U~I Sc~eme. 

· . Pe~P.~. ~ clearest evidence o. f the superiority of deferral 
·to· "case .~ement." given the postulates of our constitu­

. tional sys~ ~merges when one considers that if private civil 
· actions coulld bo brought against a sitting President. they are 

.. likely ·to ~ brqu,ght in state courts. TwQ of the claims in this 
case are ~tate ~ claims, and one would expect that civil suits. 
in damages·-ag~t- a Presi~nt for matters Unrelated to.his offi­
cial duties wru; often. as here, involve causes of action under 
state law.~. U ~tiS brought in state court. docisions about the 
activities~ ~orities of the Executive Braneh of the federal 

· gove~t w~ be made in tbe fust instance by state trial court 
· judges, IQClU~ those chosen by partisan elcctibll. The Presi-

dent. m · · . · e to iiiiinediate 
vtew of,tbOsc '• ions in a federal (orum. The availability of 

.. interlocu~. rq~w. would tum on the judicial procedures of 
the state ·fo~··· aod then, the only federal forum available to 
tbc President wPuld likely be this Court. . 

· The :va&t .b.iorlty of state judges would, of coUrse, be 
highly cdn.S'Cle~tJous in carrying out their responsibilities in · 

· . such. a. ~~~o~. b. ut e~en the po~si~U~ty. that an incumbent­
. Pres1dent:C01,1l4 M subject to the Junsdiction of a state· court 
: further dtl'ilOn~tcs that suits against a sitting President are 
· inconsistent. :With our constitutional scheme. The· Framers 

. I . . 

· . · ·. were we.~ awallc that state governments might come into con-
. flict with.· the· ~ral government. and panicularly with the 
Bxecutivd Btau;ch. It would take little ing~nuity.'lo contrive a 

; 
. J 
. . t ' 

. 3 In the ab$onpo ()f divol'$it)' jurisdiction. suits based on a President's 
personal coraductjordinarily would not be removable; Stt 28 U.S _ _:_c;;.c~. __ 

.f§ 1441(b)~. 144. '1/a 1994): Me~a. v. Cali{omi<J, 489. U.S. 121,-138- 9 ~ 
(1989). :. -l . . ~ s-eA J • 

. J I~ ~f'"-u-

.. ·. 
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' state. law dam•ges action against a President unrelated to the 

conduct Qf..his lofflce. ·_ In an atmosphere of local partisan hos­
tility to the ·M.sidcnt,. the ability to bring such a suit in state 

'.. I . 
court wo~ld bq a powedul weaPQn in the bands of state inter-
estS -- o~c .~·the Framers could not possibly have intended 
to permit. · S' · l$ ·further evidence that the approach most 
faithful t0 ~ o· . Constitutional scheme is Dot "cue manage• 

· mcnt," but· . simple deferral of litiaation until after the 
President.leav~s office. at which time any risk of clisruption of 
the ordetty.~tioning of the Executive is eliminated. 

I , . 

C. 'Ttie.iReUelt Soupt Here Is Not Extraordinary, 
. : Alld·lWould Not Place tbe IPresldtat ''Above The 

I .·,I ' 

···~Wt" , 
4 .· . 

A ~~t. theme of both respondent and the panel tna~ · 
jority is tbat.tb.F President's claim in this case is somehow ex­

.. traordinaty~ ~in the relict that it seeks and in the burden" 
·that it WQuld p}llCO On resPondent This is Moll&• The relief 
that the Ptesl~bt 'seeks docs not provide, in the panel major· 
ity's words, ·a· t•degree of protection from suit fc>r his private 
wrong~ .ef1Jo~otJ ·by no other public official (much less ordi .. 
nary cJ~ns)''~ Pet. App. t:t On the contrary, the relief that 
the President ··ks is afforded in a variety' of circumstances to 
public otflclals and private citizens alike. At-tho same time. 
the burdttni .'tiju temporary deferral or the litigation would 
impose on plaintiffs are limited and reasonable. 
, ' I 

1._. · .pererrlng Lttigatlon lis Not E~ordinary • 
. . . , . 

Th~ de~eqai that the President seeks is properly classi· 
fied with o UJ\~Xceptional group of docttines that provide for 
litigation ·to W. stayed to protect important institutional ·or 

. public intei:est$. . There are numerous such instances where 
. civil pl~lif:Ys !must accept the temponuj postpOnement of 

litigation:. ~ 

• 
1 . 

The .autotiWie stay provision of the Bankruptcy Code . 
provldets that litigation against a debtor must be stayed as 

' -~ 
! 
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' soon as ~ party files a bankruptcy petition. The institu-
1 

tion;al int,rest in the orderly resolution of the bankruptcy 
estate justifies the imposition of delay ori the plaintiffs 
claims. The stay ordinarily remains in effect until the 

.. banbup~y proeeeding is completed or the bankruptcy 
coutfU~ 'the stay. 11 U.S.C. § 362 (1994). That stay 

· .affc.Cts··.atf litigation that ••was or could have been com­
. meJlced"· jprlor to the filing of the petition. I d. Under 
this; pro~ion~ civil actions can be stayed for .extended 
peri~.·~ Thus, if respondent bad sued· a party who en­
te~ b.aRbuptcy, respondent would automatically find 
he .. if'inl a position similar to that she would be in if the 

. Pre•t4.cm~.! prevails before this. Court •• except t.tiat the 
b~ptey stay is indefmite, while the stay in this case · 
has :a dc~te term. ci.rcumserlbed by the constitutional 
limit on a· President's tenure in office. · 

• CoUrts· dOf« civil litigation until tbe conclusion of a re­
lated.~al prosecution against the same defencbnt, if 
domg so Is iD the interests of justice or the public's inter­
est ln: ~rifnltiallaw enforcement. 1bat pi:"OQCSS may, of 
course. Wee several years. During that tiine, the civil 
plailidff f'wbo may have been injured by a party who 
eng~ l,Q:·c::rlminal conduct·-- is. afforded no relief.n 

' ; . , . . 

' . j 

» S1l, ~·l·•ltfo.ter v. Univ1nal . · orp., II F.3d 720, 72l-
722 (7th <;it. 'l~3)i Panulla v. Hills Storts Co .• 171 B.R. 22, 23 (E.D. 
Pa. l994).:.A judae also has discretion to order a stay even of 

· third·party lltiJa on,· to which the debtor is not a party, if that litigation 
conceivably cool , ha~ au dfect on the banknlptcy estate. s,, II U.S.C. 

· f lOS (1~):·2 . ON. BANKRUPTCY' 105.01 (Liwronco P. Kin& 
ed., 15th cci .. ( ),·aDd cues cited therein. . 
. Jl •, ~ 

See, ~·I·• Kf"ltlr v. Anwrica11 Republic lnvs .• lltC., 11 f.3d 818, 823 . 
(8th Cir. t.99J); &vehllllg v. Columbl(l Broat1clutlllg S'p., 608 P.2d 1084 
(5lh Cir. 1979); Uttlted Sklt11 v. M1llora Balik. N.A., 545 P.2d 869 (3d Cir. 
1976); Tt..laec;, trk. v. BordD. 383 F.2d (1.1'1 (3d Cir. 1967). 
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'• The·soldiers' and Sailors' Civil Relief Act of 1940 50- . / 
U.S.C. a~p: Ol-2S (1988 & Supp. . . •fOOYid~ · 

.____~ .... civil: claims by or against military .. personnel..rfO{ ... f: 
be tolled~ and stayed while they are on active du~y~ ~t '"C... "'---- 2 
provides yet another analogous example of a stay.'though r;c-(,~ 
the :Ptesi~nt ~oes not claim, and has not ~laimed, relief }11!) 

.. under~Act. . . 
: •' " . . 

• Tho . doottine of primary jurisdiction. where it applies, 
. compcls'plai.n.tiffs to postpone the litigation of their civil 
claims .~hUe they pursue. administrative proceedings,. 
evoli though the administrative proceedings may not pro­
vi~. ·~lrellcf they seek. See. e.g., Ricci v. Chicago 
Me~tlf' E;xch., 409 U.S. 289, 302-96 (1973). The 
~~.:·f'hi~h can take several years, is needed to en· 
suro 1hat ~regulatory agency will be able to pursue its in­
stil¥~~~ aaeoda in an orderly fashion~ See, e.g., United 
States v.1 Wesrem Pac. R.R. Co., 3'2 U.S. S9, 63-6S 

, I 

( 1956)· (~oting Far East Confertnce v. Unit~d States, 
342. U.S•l5.70. S74-7S (1952)). 

• Public ·o$clals who unsuccessfully raise a qualified im­
munity defense in a trial court are entitled, in the usual 
c~~ :~ · + .stA.Y. of discovery while they pursue an ·inter­
locutory ~ppcal. Harlow v. Fitzgemld. 4S7 U.S. 800, 
81 ~·: <.~ 98~). Such appeals routinely can delay· litigation 
for ·a su~stantial periOd, even though the official ulti­
matelY ntaY be found not to be entitled to immunity. In 
fac(the 4tay attaches only in those cases where a trial 
coun ~U.nttially rejected the claim of immunity. 

I ••''' •·• ' , .. . . ' ' ~ 
. ·. .. . ~ . . 

l' 

... I 

. n Prealcfen't dllntoil does not claim to be on acdvo miliwy status. Nor 
does he claim PfPtoction under lhia or any other legislation. Rather, lhe 

·relief sou~t ~ enianatcs from the nature of the ~idont's constitu· 
donal duti~ .ad ~Ciples o( se~tion of powers. . . 
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We do noi suggest that all of these doctrines operate in ex­

actly· the;s~l way as the relief that the ~ident seeks here. 
But these exan)ples dispel any suggestion that the President, in 

. asking ~at thi+ litigation be deferred, is somehow seeking ex­
traordin&D' re~f, .or that holding this or any other litigation in 
abeyance v,l()~ a plaintiffs righno access to the courts. 

l . 

: 2~ · ·~Presidents Remain A(countable For Private 
~ · ·: ~Misconduct. 
' ..• j . . . . 

The: pllhef ·.majority, invoking the term "immunity," also 
suggest~ .at ~Fous points that the President was seeking a 
rule . tha~ WOUJd bar liability for alleged wrongful conduct 
committOd .ou~ide the scope of his official responsibilities . 

. This is uiuruc.; The President seeks only to defer the litigation . . . 
until he l~ves;offtce. He remains ateountablc for his conduct 
and will;be ·tnable to potential liability at that time. Ac· 

.. cordingly,· n· eving a President te~porarily of the· require· 
ment to ~fen. ·private civil damages action does not, as the 
respond~n~. ·s~gcsts, place the President ''above the law:• 
Resp. C.~;Br~ 9. . 

· · DefetitJ: damages litigation manifestly docs not give 
President&·frCt·license to engage in private misConduct. As 

. this Coutt·~1observed. there arc fonnal and infonnal checks 
quite ap~ frotn civil damages that deter unlawful. tortious or 
unconstitution),J behavior by Presidents or those who may ron 
for offi~ :.1~ (be .future. These include the prospect of im­
peachme.nt, im 'gregious cases, as well .as "constant scrutiny by 
the press.'' :Ftrr.gerald, 457 U.S. at 757. Plaintiffs can take 
their charges to the newspapers and broadcast media. as has 

· been do,~:~· • . "Other ince~tives to av?id misc.onduct ... 
. · include ~ des. to earn reelection, .. id., or m the case of those 
. who seek the idency, the desire to be elected in the fltSt 

. · instance.~ P.iutller deterrence may be found in the concern of a 
President '"(o~ his historical stature." ld. And of course, a 

. . President woUld still remain liable for damages after leaving 
., 1 

· office. : · l 
I 

" . I . 
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lndeed, ~ferral stands in sharp contrast to much more 
sweepin$ pro+ction -- absolute or qualified immunity from 
damages:-· tlu¢.the law ·provides to literally tens of thousands 
of public empioyees. These itiUnunity doctrines do not just 
delay Htigatiop, but leave innocent victims wholly without 
compensation.~ sometimes even in cases where an official's 
conduct ~upts to gross abuse of individual rights." Simi· 
larly, diplQIJUl~, members of their familles and fo~ign heads 

. of state are whbUy inunune from liability in this countty, even 

. for persopll.~seonduct and criminal acts.,. In all these cases, 
protection·. frotn liability is needed to "adv~ce compelling· 
public e~ds-" : Fltr.gerald, 457 U.S. at 758. Temporarily ex­
cusing the· ~$ident from Ule burdens of private civil litiga~ 

I 
{ . 
l . 

,. I 
; 
~ 

~ 

, For ·o~p(c, ·i~ Stump v. Sparkmtzn. 435 U.S. 349 (1978), a judge 
was held ~lu\"IY immune from damages notwitbJtDcli.ns undisputed 
allegation• that tjo ordered a mildly retarded teea.,er sterilized in an a 
pant proceectmel without a hoaring, without notice to the young woman. 
and without awdiatment of a guardian ad Utem. ~mtlU y. Pqchtmon. 
424 U.S. 409 (lf76). a prosecutor ...... was bold lutoly immune from 

, 'damages ovoa ~\ISh lhe plaintiff' had obtained habeaa corpus relief on · 
.. the groun4 that "e prosecutor knowingly used fallc testimony at a trial. 

· . which led to p1il6tifrs murdec conviction and dcalh sentence. · · . 
J4 St~. :e . .,.; lJ:ifontant v. Arlstlde, 844 P. Supp. tl8 (E.D.N.Y. 1994); 

Slc.een v. Bf'IJ%11, ~66 P. Supp. 1414 (D.D.C. 1983): In rt Ttrtence K., j24 
N.Y.S.2d ~· (N;Y. Pam. CL 1988). Hcad·of·statC inununity, rounded on 
long-stan@ll prtnclples of intemational common law, pcnnits heads of 
state, incliMflN .pur own, 'w freely perform their dutic. at home and 
abroad wltJtOut ·ttle threat of clvil and. criminal UabiUty in a foreign legal 
system." ~W''• 844 F. Supp. at132; Diplomatic iimmunity, founded 
on the Vi~niUI C(>nvontion, is a reciprocal imm.unil)' that exists "[t)o pro­
t~t Unitc4 S..~ diplomats fiom criminal and clvU prosocudon in foreign 

·. · · ··. lands with; d~ft'~J etdniral and legal norms u well u fluctuating politi· 
cal clima~s.-~ · 'ntblon v .. Mufti, 811 F. Supp. 285, 293 (B.D. Va. 199!1), 
affd, 73 P.3d S3$ (41b Cu. 1996). . · 
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tion, a ·far more modest accommodation. serves even more 
"compelling public ends.',Js 

· Tn sum, the President asserts a limited form of protection 
that is calibrated to acconunodate a plaintiffs right to seek 
redress in the courts and the right of the people to have the 
person they elected President available to perform the unique 
and demanding responsibilities of that office. Because the 
plaintiffs right ultimately to seek redress is preserved. defer­
ral also is in accordance with ~hief Justice Manhall's decla­
ration that u[t]be very essence of civil liberty certainly 
consists in the right of every individual to claim the protection 
of the laws, whenever he receives an injwy ... Marbury v. 
Madison, 5 U.S. (t Cranch) 137, 163 (1803). 

H. THE LmGA TION OF TIDS PARTICULAR PRI· 
VATE DAMAGES 'SUIT AGAINST THE PREsl· 
DENT SHOULD, JIN ANY EVENT, BE DEFERRED. 

A. Sevei"al Faeton Weigh Heavily In Favor Of De· 
ferrlng This Litigation In Its Entirety. 

Even if it were detennined that temporary insulation 
from private civil' damages litigation is not presumptively 
mandated in every c~e involving the President, there remains 
the question of whether, under principles enWlciated in this 
Court's separation of powers ca.~e~. litigation of this particUlar 
nature should go forward while the President is·in office. We 
respectfully submit that it should not. 

·. a In~. while we seek here only to defer the pl.Untifrs opportunity 
to pursue redress, we note that comts have, with few qualms. denied dam· 
ases remedies. altogether in other cases. '1t never has been denied that ... 
immunity may impose a regrettable coSt on individuals whoso rights have 
been violated. But ... it is not true that our jurisprudence ordinarily sup- . 
plies a remedy in civil damage.-; for every legal wrong." Fittgerald, 4.57 
U.S. at 754 n.37. 
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. In Fitzgerald, the Court framed the analysis that must be 
undertaken as follows: "a court, before exercising jurisdiction 

- [over a President]. must balance the constitutional weight of 
the interest to be sei:Ved against the dangers of intrusion on the 
authority and functions of the Executive Branch.'~ 457 U.S. at 
754. As the Court recently explained, •'the separation-of­
powers doctrine requires th3t a branch not impair another in 
the performance of its constitutional duties." Loving v. United 
States. 116 S. Ct. 1737, 1743 (1996). Accordingly, when ac­
tion by another branch -~ in this case the judiciary -- bas "the 
potential for disruption" of Ell:ecutive Branch functions. a 
court must ''determine whether that impru::t is justified by an 
overriding need to promote 9bjectives within the constitu­
tional authority'' of the Judicial Branch. Nixon v. Adminis- . 
trator of Gen. Servs .• 433 U.S. 425, 443 (1977t:,reinafter 
"Nix~n v. GSAt'). . 

Providing a forum for me redress of civil rights and 
common law ~orts is, of course, an appropriate and important 
objective within .the constitutional authority of the federal ju­
diciary. The issue here, though, is whether there is an 
"oveniding .need"' to promote this objective at this time, if 
doing so has the potential to disrupt the President's ability to 
perform his constitutional func~ons. The key is. "to resolve 
those competing interests in a manner that preserves the es-

. sential functions of each branch." Unittd States v. Nixon, 418 . 
U.S. 683. 707 (1974). Temporarily deferring this litigation 
does just that. 

Under the separation of powets principles elaborated in 
Fitzgerald, United States v. Nixon, and Nb;on v. GSA, there is 
no justification for requiring this litigation to proceed while 
the President is in office. First. this suit involves the Presi~ 
dent both directly and personally. He is not a peripheral fig~ 
ure or one among many co-defendants. As the district court 
found, he is the ''central figure in this action.~ Pet. App. 77. 
Moreo~er, given the nature of the allegations, lhis is the kind 
of litigation rhat he must . attend to personally. It alleges 

Proof# I 08107/96 ·10:06AM 
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events in which only he and the respondent purportedly were 
involved. and directly attacks his reputation and integrity. 
Such litigation cannot be handled. by, -for example, the Presi­
dent's accountants or business associates. As discussed 
above, litigation of this nature is especially disruptive, be~ 
cause it would require the President's per5onal time and at­
tention. 

Second, this suit concerns alleged pre-Presidential con­
duct, rather than unofficial conduct that the President engaged 
in while in office. In a case of this kind, the plaintiffs need to 
press a claim during the President's incumbency is less com~ 
pelling, because the plaintiff generally will have had~~an~o~-c'.JIII!~'-;:; ... ~--:1k.iL'"~ 
portunity to sue before the President was electedJilt!eeeEI~ ...-~ ~ 

respoudent had me ~ni~ to do~ ~t!!: .) . krc.~ 
Third, and related, this is a case in which the plaintiffs 

delay in bringing suit after the President was elected is not 
readily understandable. Respondent claims that deferring the 
suit will prejudice her interests, but respondent is the author of 
her own predicament This case does not involve a latent 
harm that only became known long after the fact. The facts 
alleged iri the complaint were known to respondent at once, 
and the claims accrued well before. the President took office. 
Moreover, respondent chose not to pursue other available 
avenues of potential recovery, such as a timely claim under 
Title VII, or a suit against the publisher and the author of the 
article in which she was allegedly defamed. Respondent in-
stead waited three years t~ act, filing barely within the limita--
tions period for civil rights actions, 16 months after the 
defendant became President Irrespective of whether the doc-
trine of laches should fonnally apply. these facts suggest that 
deferral· is especially appropriate here. When the plaintiff has 

. delayed extensively before suing. there is reason to think that . 
further delay will not harm the plaintiffs interests. By the. 
same token, when a plaintiff waits to bring suit based on pre~ 
Presidential conduct until the President is elected, and chooses 

08/07/96 10:06 AM 
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not to pursue other available remedies, the danger that the suit 
was prompted by illegitimate motives is obviously greater. 

Finally, as the district court observed, "(t]his is not a c~e 
in which any necessity exists to ItlSh ro trial." Pet. App. 70. 
Respondent seeks only ·damages. If she ultimately prevails. 
she will be made whole regardless of the delay .

16 Respondent 
also does not identify any special need for the damages she 
seeks an in factt has stated that she intends to donate any 
awar hail . ranscript, CNN: . Paula Jones Interv ew 
CNN television broadcast, June 27, 1994) (C.A. App. 85). 
gam, in u suit seeking only damages, w ere a p runt1 can 

be made whole by prejudgment interest and has disclaimed 
personal or expedient need for financial recovery. the danger 
that respondent will be prejudiced is diminished. and the justi­
fication for the potential intelference with the functioning of 
the Executive Branch is even fwther diminished 

Respondent's interest in vindicating her asserted rights. 
and the judiciary's interest in providing· a forom for vindicat­
ing such righrs. are ·not significantly impaired by deferring 
this litigation. When the burden on tbe Presidency is com­
pared with the very minimal impairment of these interests, it 
becomes clear that this litigation should be deferred in its en­
tirecy until the President leaves office. 

:It Prejudgment interest generally is available in appropriate cir~um­
stances under 42 U.S.C. § '983 ( l994 ). Set! Winter v. CerrfJ Gordt;J 
County Coru~rvarion Bd., 925 F.2d 1069, 1073 (8th Cir. 1991); Foley v_ 
City of Lowell, 948 F.2d 10 (lst Cir. 1991). Prejudgment interest also is 
available under Arkansas law in appropriate cases. Wooten v. McCkndon, 
612 S.W.2d 105 (Ark. 1981) (p~jlldlfltent inU:.-est available in conttact 
and tort actions, provided that at time of injury. damages are immediately 
ascertainable with relative certainty).· 
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B. At A Minimum, The District Court's Decision To 
Stay Trial Should Rave Been Sustained. 

1. 'fhe Court Of Appeals Lacked J tarfsdlction 
r-K:;A/1 ~' P • . • Respondent's lkqa&e !IIJb, 
~ (!M cr tur11 'file Db~ti!C C:a"ct:t Qa:Ldna ip. 

· . . . Stay Trial.. __. ('...r(l S ~ Appco.l • . . 
Respondent cross-appealed below to challenge the dis­

trict court's order to stay trial. A district court's decision to 
stay proceedings, however, is ordinarily not a final decision 
for pUrposes of appeal. Moses H. Co~e Memorial Ho1p. v. 
Mercury Con.rtr. Corp .• 460 U.S_ 1, 10 n.ll (1983). While 
such orders may in some circumstances be reviewed on an 
interlocutory basis by way of writ of mandamus (see 28 
U.S.C. § -651 (1994)), respondent never sought such a writ" 

Respondent instead asserted that the /ourt of ;{ppeals 
had Hpendent appellate jurisdiction" over respondent's 
cross-appeal. The panel .majority agree~ even though this 

. Court recently ruled that ''pendent appellate jurisdiction" 
should not be used "to parlay Cohen-type collateral orders 
into multi-issue interlocutory appeal tickets.'' Swint v. Cham­
bers County Comm 'n, 115 S. Ct. 1203, 1211 ( 1995). 

Swint exhibits strong skepticism toward the type of pen­
dent jurisdiction exercised in this case. There, th~ Court ex~. 
plained that under 28 U.S.C § 1292(b), Congress gave a 

17 Some couns recognize that exceptions may exist in cases in which a 
stay is "tantamount to a dismiS$1]" because it ''effectively ends the litiga­
tion." See, e.g .• Bou.thel "· Toro Co., 985 F.ld 406. 408 (8lh Cir. 1993); 
Cheyney State Collegt Faculty v. Hufstedler, 703 F.2d 732, 735 (3d Cir. IJ 
1983). Even assuming lh.atlhis exception shollld be allowed, Q!Wo""'fe"""'sp~o~n.----11"--= 
dent did not assert this ground as a basis for jurisdiction, perhaps in rec-
ognition ihat it clearly is not applicable here, where the district cowt's. 
order contemplated further proceedirtgs in federal court. See Boushel, 985 
F.2d at 408-09. 
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111• Since Swint, numerous other circuit courts have eSchewed asserting 
pendent jmigdiction in appeals such as this. s~,.Woods "· Smith, 60 F.3d 
1161, 1166 & n.29 (Sth Cit. 1995), em deni~d. 116 S. Ct. 880 ( L996); 
Pic"JU v. Hol/Qwdl, 59 F.3d 1203, 1208 (11th Cir. l99.S); Garraghry v. 
Virginia. S2 F.3d 1274, 1279 o5 (4th Cir. L995); McKesso" Corp. v. ls­
lomic R~public of Iran, S2 F.3d 346, 353 (D.c. Cir. 1995), cert. denied, 
116 S. CL 704 (1996). 
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special deference, its exercise of discretion to stay proceed­
ings is a determination that can be overturned only for abuse 
of that discretion. Landis v. North Am. Co., 299 u.s: 248, 

255 (1936). 
· The district court here, in deciding to postpone trial, in­

voked its discretionary powers over scheduling. Pet App. 71· 
(citing FED. R. CIV. P. 40). The court then expressly based its 
decision on the particular circmilstances of Ibis case: 

This is not a case in which any necessity 
exists to. rush to trial. . . . Neither is this a case 
that would likely be tried with few demands on 
Presidential time, such as an in rem foreclosure 
by a lending institution. 

The siruation here is that the Plaintiff filed 
this action rwo days before the three~year stat­
ute of limitations e"pired. Obviously, Plaintiff 
Jones was in no tUSh to get her case to 
court . . . . Consequently, the po~sibility that 
Ms. Jones may obtain a judgment and damages 
in this matter does not appear to be of urgent 
nature for her, and a delay in trial of the case 
will not harm her right to recover or cause her 
undue inconvenience. 

Pet. App. 10: 
As this passage makes clear, the district C0~1 s decision 

to stay trial rested upon the particular facts at hand, and re­
view of that stay -- unlike review' of its decision to reject the 
President's position that the entire case must be deferred as 
matter of law - must address these particular facts. Accord­
ingly, even if the concept of "pendent appeilate jurisdiction" 
survived Swint, the two appeals here were not "inextricably 
intertwined," and the panel majority's exercise of such juris- . 

· diction over the interlocutory appeal was erroneous. 
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· 2. The Court Of Appeals Erred In Reversing 
The District Court's Decision To Stay Trial 
In This Case. 

The district court clearly had the authority to stay trial in 
. this case. In Landis, Justice Cardozo wrote for this Court that 

the power to stay proceedings is incidental to 
the power inherent in every court to control the 
disposition of the causes on. its docket .... 
How this can best be done calls for the exercise 

· of judgmen~ which must weigh competing in­
terests and maintain an even· balance. 

299 U.S. at 254-55. Indeed, the Court in !Andis specifically 
·stated that 

. [e/specially in cases of extraordimuy public 
moment, the [plaintiff] may be required to 
submit to delay not immoderate in extent and 
not oppressive in its consequences if the public 
welfare or conve~ence will thereby be pro-
moted. 

ld. at 256 (emphasis added). Obviously, a trial here, which 
would require the heavy involvement of a sitting President, is 
a case of .. extraordinary public moment." 

The panel majority in this case showed none of the def­
erence to the district court's determination required by Landis. 
Instead. it rejected me trial court's order with a single sen­
tence: "Such an order, delaying the trial until Mr. Clinton is 
no longer President; is the functional equivalent of a grant of 
temporary immunity to which, as we hold today. Mr. Clinton 
is not constitutionally entitled.~' ·PeL App. 13 n.9. This 
sweeping and conclusory lUling hardly represents the careful 
weighing of particular facts and circumstances necessary to 
support a conclusion that the trial court abused its discretion. 

The district court. by contrast, specifically assessed the 
case and appropriately concluded that trial here should not 
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proceed. For all the reasons enumerated above, the trial court 
found that it simply would nol be possible to tiy the case 
without enormous and extraordinary demands on the Presi­
dent's time, and that the respondent's interests would be sub­
stantially preserved notwithstanding· the stay. Due to these 
case-specific factors. the district court correctly stayed ttial 
until the President left office. That decision was not an abuse · 
·of discretion and, if reviewed at all, should have been sus-
two~ · 
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CONCLUSION 

For all the foregoing reasons. the decision of the court of 
appeals should be reversed. and this litigation should be held 
in abeyance, in its entirety. until the Presidenl leaves office. 
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The Soldiers' and Sailors' Civil Relief Act of 1940, 50 USC app~ 

§§ 501.25, provides that civil claims by or against military 

personnel are to be tolled and stayed while they are on active 

duty. This Ac,t thus offers yet one more analogy, though the 

President does not claim, and has never claimed, that he lS 

·entitled to relief under that Act. 1 

1The President here does not claim to be on active military 
status. Nor does he claim protection under this act, or any 
other legislation. Rather the relief sought here emanates from 
the nature of the President's constitutional duties and 
principles of separation of power. 
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/(' {I npi'J . i=' ~ )&.'+ttl ~ltl.aM - ft{we_ cau i1" ~o6't] 
!() fF_ /r. this reas9n, even a private lawsuit against the President .im~-...--

. : _ ~SIDEN~ 
es on the Presidency al).d the operations of the Bxecutive ~~ · 4( 

That tha Pres.lda.n1 •occupies a uniquepooition in 
2
</:e. cf-~3 

constitutional scheme"; (Titzg~rald, 457 U.S. at 749) ha ~been a 
I . 0 

central and all but undisputed axiom of our constitution . . I . . . ' . 

since the Pounding; It is borne out by the statements of the 
I· 

Framers, the decisions!of this Court, and of course the text and 
, ' . 

structure of the cdnat!tution itself. 
. i I . . 

Article 11, § -1, yeats the entire •executive Power" in •a 
t •· · ·I 

President, • \fho is ''irid.ispensable to the exec-Ution of that power. • · 
I . ~ . The PresJ.dent alone 1-s;director of all the executive departments 
i 

. . .. 
and Commander· in-Chief· of the armed forcaiJ. The. Constitution 

l 

places on him the reap~naibility to take care that the laws are 
. . I 

ratthtully executed. U.S. Const. Art. II, I 2. The Framers 
' 

_recognized that their decision to vest the executive power-in a 

single individual, ;instead of in a group or council, was a 
. i . 

; ..... 
crucial a.spact of the ?onstitutional plan, and in the Federalist 

I 

papers they devoted as•much attention to that decision as they 
I • < 

did to any single provlsion of the Constitution. See generally 
' . . . 

THE FEDERALIST Nos . T0--7? (Alexander Hamilton).· Ww h ~· r~ /b_ 
:· ·· ,f ·. "4~ ~- fbrvJ J~s,·r ere~ 

; LL~c~le ~-~ ll(w,'14 tlAfN..I ~ //c ~ 
1 lc.h t ~ fo ~rd. f-. Dow ·1 tJ( 
. . 

4 PHILIP _B. KUR1"-"?l,. f"TDBA'l'B .MD THI COH~TI'lVI'ION l35 (1978) { vT 
President is , • , the only officer of the United State ose 
duties under the Constitution are entirely his respo ility 
and hisresponaibtlity alone. He 111 the solei · pensable 
man in government( and his duties are of eu nature that .he 
should not be .called from them at the instance of any . . . 
branch ·of govt~~nt. ") . · 



Respondent and-th. panel majority •uggest 
I 

procedural devicea·avaflable to protect incumbent 
I 

• 4 .. 
against. lawsuits !iled·for purposes of 

. I 
I 

partisanship. see Pet. App. 15; Resp. C.A. Br. XX. 

I 
·devices are, of course, far ·from foolproof, and for 

I 

reasons are likely to be ineffective in protecting 
I 

But those 

a variety of 

the President. 

The strongest dettrrent of unfounded lawsuits is typically . 
. . . 

financial: usually anlindividual will not incur the expense of 
I . 
l 

suit i_f there is no prospect of prevailing, or will not risk 
I 

sanctions under Fed. R! Civ. P. 11 if the suit is found to be 

frivolous. But financial restraints are insufficient to deter 
. I . 

such cla.ima when -- as;ma.ny prominent business, entertainment and 
; 

. I 
public figures have le.rned to their dismay •• plaintiffs can 

. . i 

attain instant celebrity status or political Lmpact simply by 
. I . 

'I 

including allegations ln a complaint filed in court, and when the 

notoriety that accosilpabies such a lawsuit is lucrative in and o! 
I ' .· .. ,,. . .. . . .. . 

itself, in the form of'book or movie contracts, for both client 
I . 

and lawyer. Likewise,'a frivolous but embarrassing claim may be . 
filed because the target is perceived·-- as a President surely 

I 
.. ·I 

would be ~- as vulner~le to quick settlement. As Chief Justice 
j 
I . -

Burger observed, suitslagainst President& can be "used as mech~-. . . i . . 
. . ·.. I . . 

nisms for extortion." • Fitzgerald, 457 U.S. at 763 (Burger, C.J ., 
j 

concurring). And an ihcUvidual whose objective is to divert the 
I 
I 

President's energy and! resources, or to uncover information 
I 

through the discovery yrocess, or to embarrass the President by . 

~1·~~- 9t-A Cli;4,·1,A..~cJ;·L/t- v&/v~C ~ /f.U,JJw:/r 

~~ Ju "-' 1 v,~ lvo..LL, a..U"' ~ ~ .;, ,...._, tz,t,d ~ 
OJUIJJ.Ol·L.c. S.nrr •• ; 29 Draft !~~p~~4, 1996-6:07,.. 

; p~ Et C/tA. {. bo::T. ~ ~-~ L v~ f. 
:~: ! J,._...,J f~ ~ ~ v.l.-. 
'· ; . ..:-~" .. . . t 

I 
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will not significantly impair the President's ability 

to the duties of his office." Pet. App. 31. 

The court of appeale denied the President's request 

. rehearing en bane. Three judges did not participate, and Judge 

McMillian dissented. ·Judge McMillian stated that the panel 

majority • s holding "demean [ ed J the Office/ t~e Pr,es ident • • . Pet. 

App.: 32. He further stated that the holding •would put all the 

problems of our nation.on·pilot control and treat as more urgent 

a private lawsuit that even the [respondentf delayed filing for 

at least three years, 11 . and would n'allow judicial interference 

with, and control of, the President's time.• Pet. App. 33. 

SUMMARY OP ARGO'MB!rr 

The President, uniquely among federal officials, has the 

sole responsibility for an entire branch of the federal govern­

ment. For that reason, litiga,tion against the individual who is 

serving as President unavoidably impinges on the constitutional 

responsibilities of the Executive branch. The Framers explicitly 

recognized this point, as has this Court, on many occasions. 

A personal damages action is a particularly burdensome and 

disruptive form of litigation. As a practical matter, no Presi­

dent can be disengaged from a lawsuit that. seeks to impugn his 

reputation and threatens him with enonnous financial liability. 

Even if a President ultimately prevails, protracted.personal 

damages litigation can make it impossible for an individual to· 

devote his undivided energies to any demanding job, much less to 

one of the most demanding jobs in the world. Judge Learned Hand 

OllmJ.Ol-D.C. Sft\181' Ia 8 Draft Auruit 4, 1990 • 6;1J7 Pill 
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·once commented that ae a potential litigant, he would 

lawsuit beyond anything else short 

this respect the President is like any other litigant, .exce ~ .__,_ 

that the President's lawsuits, like the President's sickness, 

becomee the nation's problem. 

There is also no reason to believe that, it it is estab-

lished.that private damages actions against sitting Presidents 

may go forward, such suits would be rare. To the contrary, 

parties seeking publicity, partisan advantage or a quick settle~ 

ment will not forbear from using such litigation as a means of 

advancing their objectives. The usual means of discouraging or 

disposing of unfounded civil complaints are especially ineffec­

tiv~':t.~~eee lciA<Io <if s"l.t~ wl>ic:b. are <--- ;"' 'il.utt c,v.H, 

ditiipreportienatQl.y likely ta ee filed against the Pree±dent<.__ 

Even the panel majority did not dispute the basic po~nt that 

.personal damages litigation against an i:r.1cumbent President 

threatens. the functioning of the Executive_ Branch.· But the panel 

rejected deferral of the litigation as a remedy, and instead 

concluded that 11 Case managetnent 11 by the trial court could-ade­

quately prote.ct the President's interests. •ca·se management, .. 

however, only exacerbates the separation-of powers problems, by 

entangling the executive and judicial branches in an ongoing and 

mutually damaging relationship. 

In concrete terms, trial court "case management" means that 

whenever a.President believes that his responsibilities require a 

change in the schedule of the litigation against him, he will 

OJ 15all.OI·D.C. Scr<ct Ia 9 Onll Aupt 6, 19915 • 6:07 pal 
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have to seek the approval of the trial judge, 

That judge will be authorized to insist on an 

President's·reasons tor seeking a schedule 

state of affairs ~n.itself. The trial judge will then review the 

President's explanation and decide whether to accept it, or 

whether the Presiden~ should instead rearrange his priorities to 

devote more time .and attention to the litigation. 

The President's priorities, however, are inseparable from 

the priorities of the Executive branch of the federal g9vernment. 

Judges should not be in the position of reviewing those priori­

ties. If they are, the effect will be to enmesh the President 

and the judicia~ ' a series of controversies over highly 

sensitive and, in an sense, deeply political issues 

about the President's official.prioritiesA tothe great detriment 

of both branches)~ 
Moreover, state courts are .likely to become the natural 

venue for private.civil damages actions against. an incumbent 
.. 

President, because such suits often will not involve federal 

claims. The Framers were well aware of the potential for con-

flict between the states and the federal govermnent, particularly 

the Executive branch of the federal government. They could not 

possibly have contemplated that state trial judges would have the 

power to control a President that is inherent in "case manage· 

mentw --much less that they would have the power to compel an 

incumbent President to stand trial in a state court. This 

011$113.01-D.C. Sft"nlr.la 10 Draft Alll\lll4, 1996 -11:07 pa 
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further demonstrates that deterral, not "case 

more consistent with our constitution&! 

The temporary deferral that the President seeks 

contrary to the court of appeals, an extraordinary remedy, and it 

does not place the President "above the law.• In a variety or 

circwnstances ~-·ranging from the automatic stay in bankruptcy to 

the doctrine ot primat;y jurisdiction to the suspension of civil 

actions while criminal proceedings are pending -- litigation is 

delayed in our system in order to protect significant public or 

institutional interests. The interest in protecting the Presi· 

dency from disruption is a.t least as strong as the interests 

underlying these well-established c1.octrines. 

Deferral also does not place unreasonable burdens on respon­

dent. In many cases -- for ex~le, where absolute, qualified,. 

or diplomatic immunities apply -- settled doctrines deny recovery 

o~tright to innocent individuals who may have been grievously in-

jured. While we do not deny the costs of delay to plaintiffs, it 

remains true that deferral of this litigation does not preclude 

respondent f_rom ultimately seekin9' a remedy and, if warranted, 

-recovering on the merits. Finally, deferral of course does not 

mean, that the President is unaccountable for wrongdoing or is 

"above the law.• Deferral leaves him no lese accountable, not 

_ only in court but in other important forums, such as public 

opinion. Only the timing of the litigation ie af.fected. 

In ar:ey eoen:t, uader separation of powers principles est~ 

14shed by this Court'i Q.eoisions/~spondent's suit, in particu· 
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deferred/. The suit is based on conduct that 

rred berore the President took orfice, and therefore, pres­

no risk of abuse of. Presidential power. Respondent eeeks · 

damages, and therefore can be made whole even if the pro­

cee<:Hngs are delayed. The suit· involves the President personally 

and directly, not peripherally, so·it is especially likely to 

, impinge on his ability to perform his official duties. And 

respondent could have sought relief long before the President 
' . 

assumed office, but chose not to do so. 

At a minimum, the court of appeals erred in overturning the 

district court's order staying the trial. The court of appeals 

lacked jurisdiction to review that order. On the merits, it 

erred by failing to conduct the kind of specific inquiry into the 
I 

facts of this case that is a prerequisite of overturning a 

discretionary judgment by a trial court. 

I. PRIVATE CIVIL .DAMAGES LITIGATION AGAINST All lNCTJMBE!J'l' PRESI· 
DENT MUST, IN ALL BUT Tl!E MOST DCBPTIONAL CASES, BB DB· 
FERJUm QNTIL THE. PRESIDEH'l' LEAVES OFFICB.· 

A. A Personal Damages Action Against AD Incumbent Presi­
dent Would Seriously Interfere With The Discharge Of A 
President's Article II Responsibilities And Jeopardize 
The Separation Of Powers. 

1. The President, Unlike Any Other Official, Bears · 
Sole Responsibility For AD Entire lSr.mch Of Gov­
ernment. 

Under our system of government, the Executive Branch is the 

sole responsibility of the individual who has been elected Presi­

dent, and anything that significantly affects that individual 

will affect the functioning of the Executive Branch as well. Far 
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lawsuit against the Presi itnping-

constitutional scheme" (Fitzgerald, 457 U.S. at 7·49) has been a 

central and all but undisputed axiom of our constitutional system 

since the Founding. It is borne out by the statements of the 

Framers, the decisions of this Court, and of course the text and 

structure of the Constitution itself; 
. . 

Article II, § 1, vests the entire "executive Power" in "a. 

President, • who is indispensable to· the execution of that power. • 

The President alone is director of all the executive departments" 
i ~t L.u.. !-\ V\.{ ~ ~ ~1 i:A.An ~ u.:. -f...... rv..t..\ \\1\. 1Jt\ ut .J 

1 and Commander·-l.n- Chief of the armed forces_. The Constitution 

places on him the responsibility to take care that the laws are 

faithfully executed. u.s~ Const. Art. II, § 2. The Framers. 

recognized that their decision to vest the executive power in a 

single individual, instead of in a group or council~ was a 

crucial aspect of the constitutional plan, and in the Federalist 

papers they devoted as much attention to that decision as they 

did to.any single provision of the Constitution. See ~enerally 

THE FEDERALIST Nos. 70-77 (Alexander Hamilton). 

4 PHILIP B. KURLAND, WATERGATB AND THB CONST!TOTION 13 5 ( 19 7 8) ( "The 
President is . . .. the only officer of the United States whose 
duties under t.he Constitution are entirely his responsibility 
and his responsibility alone. He is the sole indispensable 
man in government, and his duties are of such a nature that he 
should not be called from them at the instance of any . . · . 
branch of government. 11

}. 
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. I 

The extraordi~ary:character of the Presidency 
I j 

respect is woven into ~he very fabric of the Constitu 
. . 

Constitution envieions~that Congress will be 
. ' 

I I 
period of time and then adjourn. u.S. CONST., ART. I, §§ 4, 5, ·7. 

I \\; . . II / 
The President, howeverJ is always in session; the President never .~ 

adjo~rns.' . The Constitbtion further provides specific steps to . 
i 

replace ~he President in the event of his disability. u.s. 
I 

Canst. Amend. XXV, SS i -4. These provisions, made for no other 

federal officer, further confinm that the Presidency is insepara~ 
. I 

I 

ble from the individua~ who is President. 
. 'I 

The unadorned :wo~s of the. Constitution, moreover, cannot 
' ·I 

convey the momentous a~d unrelenting burdana of the Presidency . 
. , 

I • ., 

"[T] he President, for all practical purposes . ·. . affords the 
. . . I 

only means through whi~h we can act as a nation."' 

6 

'7 

... 
The range o(ithe President•a·functions is enor­
mous. He ia.ceremonial head of the state. He is 
a vital souree of 'legislative suggestion. He is 
the final·S'oU.rce of all executive decision. He is 
the authorit~tive exponent of the nation's foreign 
policy.' : .. ·, 

i 
I 

i 
. I 

. ' ... I . . 

See Akhil R. Amar!& Neal K. Katyal, BKeautive Privileges and 
Immunities: The ~'ixon And Cl1nton Cases, 108 HARv. L. RW. 
701, 713 (1995) (• nlike federal lawmakers and judges, the 
President is at :' ession' twenty· four hours a day, every 
day ... Constituei()_ lly speaking, the President never 
sleep& •. n) • :' 

: . . . 
' i 

George B. Reedy, ~.l.scoverin~ the Pretd.dency, N.Y. Times; Jan. 
20, 1985 (quoted JD Lou CANNoN, PRBSlDilft' litBAGAR -- THB RoLE 01' A 
LIPETtD, 147 (19911)). 

' i 
Harold J. Las)(t, 'nte American Eresidep,ey. an Inter;:pretation, · 
p. 26 (.~rper & J'~OS. 1940) (quoted in Cannon, supra n. _, at 
147) • . . 

OJ UIIJ.OI·D.C. lcrtCf I• . : 
~ 
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I 
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Although he has many advisors, the Preeid~nt cannot 

ultimate decision making authority and accountability 

of war . .and peace, international relations, domestic terro 
. -

matters 

the economy, and other profoundly important questions of national· 

policy, which 'affect millions of people in this country and 

around the world. The President's obligations to the office 

never cease. Serious crises can and often do erupt unexpectedly, 

commanding the President's immediate attention.• 

To combine all [this] with the continuous need to 
be at once the representative man of the nation 
and the leader of his political party is clearly a 
call upon the energies of a single man unsurpassed 
by the exi~encies of any other political office'io 
the world. 

2. To·Subject An Incumbent President To Civil Litiga­
tion In Bis Personal Capacity Would Be Inconsis-
tent With Historic Understanding. · 

Courts "traditionally have recognized the Pres.ident Is 

constitutional_ responsibilities and status as factors counseling 

judicial deference and restraint. n Fi tzgera.ld, 45 7 u.s. at 753, 

& n.34. Accordingly, throughout our nation's history, ·courts 

I 

O.Ju~ lkl.f'~ 
C\. ~t ~t+et, 
\ 1 J_ ,~CLlu ~ ) 

This has been true of every modern Presidency. To give just 
a few examples, President Reagan was aroused from sleep to 

. deal with the Libyan downing of two American Navy fighter 
planes; approved U.S. participation in a Il"D.lltinational 
peacekeeping force in Lebanon while at his ranch in Santa 
Barbara; and attended to the crisis occasioned by the Soviet 

~N (ii.A,f. l'w.. do"Wning of a KAL Flight 007 while on vacation. Cannon, supra 
· ~~ ~ n. _at 191, 399, 420. President Carter spent one of his 
~~: ..J L L_ vacations reading psychological profiles of Anwar el·Sadat and 
.~'0 VJUV Menachem Begin in preparation for the Camp David Summit. 
CAA. ""'-CO.~ c-...- Jimmy Carter I Keeping Faith ~- Memoirs Of A President, p. 57 

-r1· _ "-:--_ QBantam Books 1982) (hereinafter •carter"). [OTHER. EXAMPLES TO 
. C/V I \Al.... o Cca.J ... COMB] . 
. , v.,J o u_ tAvvetAU- . 

~ ~~~~ Laski, supra n. _, p. 26. · 

{.N\ '(t.t-\ ~ ~ 011.5SlJ.OI-D.C. Sci'Yu h cl_ 15 
s h-~ ctv\.. ~ ~~.~ \ h.-v. fl-u_ ~ 
~ J ~ 4(A_ ~l.~ ~ •.. J~ c-. . 
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' . I 

Although he has many a~visors, the President cannot 
I . 

ultimate decision maki~g authority matters 

I 

the economy, and othertprofoundly important questions of national 
I 

policy, which affe~t m+llions of people in this coun~ry and 
I 

around the world. The·President'!lobligations to the office 
I 

never cease. Serious erises can and often do erupt unexpectedly, 
I 

commanding the.PreJic:!atlt's immediate attention.' 
I 

To combine a:i,.l [this] with the continuous need to 
be at once t~e representative man of th~ nation 
and the le4dtr of his political party is clearly a 
call upoo:th~ energies of a single man unsurpassed 

· b:( the exi1..•-?cies of any other political office in 
the world. 1 · · . . 

' 2 ~ To ~Ub,~t AD Incumbent Pres14at To Civil Litiga• · 
tioo Ic~·Bia Per.aonal cap. aoity Would Be Inconaia· 
tent -1(1_ listorio t7Ddmr•tl.l.astJ,pq. · 

..... 

Courts "traditio~lly have.recognized the President's 
. I 

constitutional responslbilities and status as factors counseling 
I 

I ·I 

judicial deference and restraint." Fi tz~e·raJ.d, 457 U.s. at 753, . . 
& n.34. Accordingly, throughout our nation's history, courts 

I ----------- ... , 
• 

9 

· . '· I "·" 'f . . . 
This baa been tru. of every modern Presidency.. To give just 
a few examples, Pteoident Reagan was aroused fl;-om sleep to 
deal with the'Libfan downing of two American Navy fighter 
planea, appro\Ped Q.S. participation in a multinational 
peacekeeping tore• in Lebanon while at his ranch in Santa 
Barbara; and a~tefc1erl to the crisis occasioned by the soviet 
downing of a JtA.L ... light 007 while on vacation. Caru:1on, supra 
n. ·- at 191, ,399 420. President Carter spent one of his 
vacations reading psychological protiles of Anwar el~Sadat and 
Menachem Begi~ i.n reparation for the camp David Summit. 
Jimmy :Carter, : · F · h -- · 
(Bantam Booka 1~8 ) (hereinafter 
C~] :t 

I 
; 

n. _;.• p. 26. 
' 
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I 

The traditional practice has beeh 

historical understanding. While "[i]t 

separation-of-powers doctrine does not. 

jurisdiction over the President, 11 id., 457 U.S. at 753,. it 

.. generally wae assumed that one could not hale an incumbent Presi. 

dent into court and seek damages from him personally. See id., 

45·7 U.S. at 758 & n.1 (Burger, C.J., concurring). In tact, so 

far as can be determined, no President has ever been required to 

give evidence in a civil proceeding -- let alone appear as a 

defendant and no President~as ever been compelled to give 

testimony at triai)or appear personally in court in any case, 

civil or criminal. P~esident Jefferson was sued for official 

actions he took while he was President, but notably, not until 

atter he left office.u Three other Presidents had civil damages 

litigation pending against them during their tenure in office, · 

but in each case, suit was filed before they took office; two 

re effectively disposed of before the President was sworn in; 

. ,, ""- lAO T 8"\NW.. l ¥t-1" ~ .\. ~:~ 7 ~ \ CA i v-'k 
) k \A C--\.AA-(\> d ~ o\ tv J..o ~ t-w-\ u_ : l?u ~ 1.-tA lN\.Q ~ 
.~~ t>~\~eJ o-.5f~~.r? l\- hJ ~) ,j 

IAfl '\ c. u..M . 
· 1' ( ••• continued) . 

ratifying conventions_. The court noted that "historical 
evidence must be weighed as well as cited. When the weight of 
evidence is considered, we think we mUBt place our reliance on 
the contemporary understanding of John Adams, Thomas Jeffer­
son, and Oliver Ellsworth." 457 U.S. at 752 n.31~ 

Livi11gston v. Jefferson, 15 F.Cas. 660, _ (C.C.D. Va. 1811) 
(No. 8,411) (suit for trespass, based on federal seizure of 
land, dismissed for want of venue) . 
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and none was actively litigated while the defendAnt 

President. 16
· 

In Fitzgerald, the Court explained that historically, the 

President has been subjected to a court's jurisdiction only when 

16 In New York ex rel. Hurley v. Roosevelt, 179 N.Y. 544 
· ( 19 04) , Theod9re Roosevelt was sued in his capacity as 
Chairman of the New York CityPolice Board, a. position he 
held· in 1895. [Ci tel All intermediate· court of app~als af­
firmed dismissal of the complaint on January 25, 1901, (179 
N.Y.·at 544), nine months before he assumed the Presidency. 
[Cite] The New York Court of Appeals affirmed the dismissal 
without opinion in 1904 while President Roosevelt was in 
office. 179 N.Y. at 5,4. 

In DeVault v. Truman, 194 S. W. 2d .29 ( 1946), the plaintiff 
alleged that in 1931 Harry Truman and other judges in Jack­
son County, Missouri, improperly committed him to' a mental 
institution. The action was initiated in November 1944 (id. 
at 31), and the trial court granted the defendants' motion 
to dismiss. Mr. Truman became. President in April 1945. 
[Cite}. One year later, the Supreme Court of Missouri af-

.firmed the order dismissing the complaint. 194 S.W.2d at 
32. 

A suit was filed against Senator John F. Kennedy during hi~ 
1960 campaign and settled after he took office. Certain 
delegates to the 1960 Democratic convention sought to hold 
him liable .for injuries incurred while riding in a car that 
had'been rented to his campaign. Complaint, Bailey v. 
Kennedy, No. 757200, and Hills v. Kennedy, No. 757201 (Los 
Angeles· County Superior Court, both filed Oct. 27, 1960 and 
subsequent! consolidated) (C.A. App. 128 135) (hereinafter 
"Bailey"). After he was ina~gurate , President Kennedy 
argue that he was entitled to a stay as Commander in Chief 
of the Armed Forces, pursuant to the Soldiers' and Sailors' 
Civil Relief Act (discussed infra, at Part ). A Los 
Angeles Superior Court judge denied this motion without 
writ·ten opinion. See Bailey, Motion to Vacate Pre-Trial 
Date and Stay Further Proceedings (July 5, 1962) {C.A. App. 
145) and Notice of Denial of same J 1 ·31 1962 (C.A. 
153). e court 1 no permit the plaintiffs to take the 
res1dent's deposition, requiring only that he respond to 

written interrogatories. ·Bailey, Order denying motion for 
deposition (Aug. 27, .1962) (C.A. · App. 155). ·The ca.se was 
settled before further discovery against the President. See 
infra, pp. _. 
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I 

and none was activefy iitigated while the defendant se 
I 

President." 
I ,. 'I 

'I 

' 
In Fitzgeraldi the Court explained that 

' 
President has been:aubjected to a court's jurisdiction only when 

I 

16 In New York eic rei. Hurley v. Roosevelt, 179 N.Y. 544 
(1904), Theodore Roosevelt was sued in his capacity as 
Chairman of tha N•w York City Police Board, a position he 
held in 1895. [Ci~•J An intermediate court of appeals af­
firmed dismissal ~f the complaint on January 25, 1901, (179 
N.Y. at 544), nin~ months before he assumed the Presidency. 
[Cite] The Naw Y~rk Court of Appeals affi~ed the dismissal 
without opinion i(l 1904 while President Roosevelt was in 
office. 179 N.Y.;at 544~ · 

I . 

In DeVault v. ·T~, 194 S.W.2d 29 (1946), the plaintiff 
alleged·that in 1t31 Harry Truman and other judges in Jack· 
son County, Mieeo?ri, improperly committed him to a mental 
'in&titution .. ·Thetaction was initiated in November 1944 (id. 
at 31) ., and the :-ttial court granted the defendants' motion 

· to dismiss. Mr. truman became President in April 1945. 
[CiteJ• One yearllater, the Supreme Court of Missouri af· 
fir.med the order ~ismiesing the complaint. 194 S.W.2d at 
32. ·I 

. -I 

20 

' :· :,. ··, .J·. . t 

WJC LIBRARY PHOTOCOPY 



. I 

I) ~ . IX 7"" ti J "<.~ i I lhl~< J -ft -tk ~ D UV ~ ' i"<"'d(t lA- , 

unprecedented decision by the court otappeals in 

~rivate civi_l damages litigation hasjever 
. v~ 

thought to warrant an exception to the Framers'{understand-

ing. To the contrary, such litigation does not serve the broad­

based, compelling public or constitutional interests enumerated 

in Fitzgerald, 457 U.S. at 754, and is an abrupt. break with well-

established tradition. 

3. Civil Damages Litigation Against A Sitting Presi­
dent Would Seriously rmpair The President's Abili· 
ty To Fulfill Bis Con§titutional Functions. 

In Nixon v. Fitz~erald, this Court held that the· President 

enjoys absolute immunity from damages liability for acta within 

the. ~outer perimeter" of his official duties. 457 u.s. at 756. 

The logic of Fitzgerald compels the conclusion that incumbent 

Presidents are .entitled to the much more modest relief sought 

here -- the temporary deferral of private civil litigation. 

Fitzgerald relied upon three significant grounds. First; 

the Court was concerned that 'to subject a President to liability 

for official·conduct would.inhibit.him in carrying out his duties 

fearlessly and impartially, and would inject courts improperly 

into Presidential decisi9n making. Fitzgerald, 457 U.S. at 752 

& n. 32. Second., the court -stated,. ~ (b] ecause ·of the singular· 

importance of the. Pres_ident' e duties, 11 the •diversion of his 

energies by concern with private lawsuits would raise unique 

risks to the effective functioning of government.~ Id. at 751. 

And third, .the' Court· was concerned that the "sheer prominence of 

the President's office 11 would make him "~m easily identifiable 
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tor suits for civil damages." 457 u.s. at 752·53 {toot· 

This case is different from Fitzgerald, of course, in that 

largely does not touch upon official actions. Accordingly, it 

does not warrant, and the President does not seek, any irrmunity 

from liability. But because this case involves a sitting Presi­

dent, it directly implicates the other two concerns that prompted 

the decision in Fitzgerald: the President's vulnerability to 

civil damages actions, and the diversion of the President's time 

and attention to attend to such. litigation. These concerns are 

present equally whether the lawsuit is based on private conduct 

• or official conduct. Defending such a suit is not any lese of an 
.. 

imposition on the President's ability to attend to his constitu-

tional responsibilities, or any less of a nrisk[] to the effec­

tive functioning of g_overnment. n Id. at 751. Protection for the 

Presfdency therefore is still required, albeit the much more 

limited protection of holding litigation in abeyance until the 

President leaves office. · 

The burdens of being a party to civil litigation are widely 

acknowledged and require little elaboration. J\.ldge Learned Hand 

6(L +-o ~ . once commented th,at as a potential litigant, he would "dread a 
WV\01· 

lawsuit beyond anything else short. of sickness· and death .. "11 In 
we. 'V(.... 

MveA. this regard, the President is like any other litigant, except 

~l 
k+vvt~ 

11 3 Lectures on Le~al Topics, Assn. of the Bar o! the City of 
New York 105 (1926) (quoted in Fl tzgerald, 457 U. 5. at 763 
n.6(Burger, C.J., concurring}. 
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that a President's litigation, like a President's 

becomes the nation's problem. 

A protracted lawsuit does more than "tie[J up 
.• 

defendant's time"; it "prolongs the uncertainty and anxiety that 

are often the principal costs of being sued.• B~ll v. City of 

~t ~ Chicago, 2 F.3d 752, ?59 (7th Cir. 1993). The discovery phase 

~1f. alone of civil damages litigation would be an enormous imposition 

------------~~--~ 

I . c!~ \- 12u~k.. 
~u':1 on a President's time and attention. "No one disputes any longer 
w vtA. \ J:.. view 
~ L ,, that today the process requires la.wyers to try their cases twice: 
dVt~jf,,l 

til) tA. once during discovery and,r if they manage to survive that ordeal, 

1tv..\..ic.Ja."ll once again at trial. "19 Discovery, •used as a weapon to burden, 
~ . 

'lw"':l..iJ discourage or exhaust the opponent, • makes even a relatively 

!"~~~~~f. minor case a costly and lengthy ordeal. lo As this Court has 

recognized,· "pretrial discovery has a significant potential 

for abuse. This aDuse is not limited t.o matters of delay and ex­

pense; discovery also may seriously implicate privacy interests 

of litigants and third parties. • Seattle Times Co. v. Rhinehart, 

'467 u.s. 20, 34·35 (1984) {footnote omitted). 

The instant case clearly illust,rates these points. 

Respondent's counsel have revealed their intention to pursue· 

. discovery aggressively, stating that, nall is on the table in [] 

19 

20 

Griffin B. Bell, Chilton D. Varner, & Hugh Q. Gottschalk, 
Automatic Disclosure in Discovery -- The Rush to Reform, 27 
Ga . L . ·Rev. 1 , 8 ( 19 9 2 ) . 

Hon. william W. Schwarzer, Slayin~ The Monsters 0~ Cost And 
Delay: Would Disclosure Be More Bffective Than Discovery?, 74 
Judicature 178, 179 (Dec./Jan. 1991). · · 
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ew occasions with his trial counsel, the President can essen· 

lly ignore the litigation. Pet. App. . It was even sug· 

that the President could forego attending his own trial. 

Pet. App. __ (Beam, J., concurring). It should go without saying 

that when the President is a defendant he is entitled to -- and, 

as a practical matter, will simply have to .. devote considerable 

time and attention to his defense. 

This would be true whether the litigation involved allega­

tions regarding personal misconduct, as here, or a disputed 

commercial ·transaction. Any case relating to events in which the 

President personally was ~nvolved would require the President's 

participation at almost every stage. In order to adequately 

protect his interests; the President, like any ~esponsible 

litigant, would be required to review the complaint and answer; 

prepare and assure the veracity of discovery responses; ~ 

Jr'evi~w documents; ~ssist counsel to prepare for other 

witnesses' depositions;. r~vi~w those depositions and other evi­

dence in the case; review the opposition's pleadings .and motions; 

and consult with counsel throughout the case. He also would have 

the right and the obligation to review and approve all pleadings 

and motions filed on. his behalf •, . Beyond that, . the President 

would have to prepare for and participate in his OWn deposition, 

and finally, attend tr.ial perhaps for weeks or months, far 

from Washington -- as is, of course, his right. 

The panel majority'santiseptic notion that the President 

can remain aloof from a personal damagee action against him 
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imply does not conform with reality. In truth, the litigation 

significant part of the President'~ time, while 

urgsnt business of the nation competed for his attsntion. 

The President would be put to an impossible choice between 

·attending to hie official duties_or protecting hie personal 

interests in the litigation -~ a choice that is unfair both to 

the President and to the nation he serves. 

Even one lawsuit would have the potential seriously to 

disrupt the President's conduct or his official duties, just as 

one lawsuit could disrupt the professional and personal life of 

any individual. But if the Court allows private civil damages 

litigation to proceed against a sitting President, ·there is no 

reason to think that su~h lawsuits will be isolated events. 

Presidents likely would become •easily identifiable targets~ tor 

private civil damages actions in the future. Fitzgerald, 457 

u.s. at 752-53. Those seeking publicity·, financial gain or 

partisan political advantage wouldbe altogether too willing to 

use the j.udicial system as an instrument to advance their private 

agendas, at the expense of the public's interest in unimpeded 

constitutional governance. 
l~ 1C~A.hcu..lo..v 

ciuil. da:magee fitigation agai&:~st tl=le President also aae the 

p.otaatial to corrode the pol.itical proeese-y jmy President Mt:_ 

~lnerable to politically motivated "strike suits" 

financed or stimulated by partisan opponents of whatever stripe, 

hoping to undermine a President's p~rsuit of his policy objec­

tives or to attack his integrity, and thereby diminish his etrec-
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ness as a leader. Partisan opponents would also be tempted 

ile suit in order to take advantage of modern discovery tech­

es, unknown throughout most of our history, to uncover' 

pe~sonal and financial information about the President, his 

family and close associates .n t>... "K c!1 TI...u.. ~J I u ~ ''1. t ~ i ....-. · 
1k.;. \ \A.-\.tJ..IA l\ t-V q LV\A.v ~ '-"~ ~ J. ~ w v C J. ~ 1l.c.R..: '? ~ h' c. ~ 'f V0 cJ. t L 

. Even if a claimant has a legitimate grievance, litigation 

against an incumbent Pre~ident can de_flect the exercise of the 

popular will by appropriating the President's time and energy; 

which properly belongs not to the party who sued the President, 

but to the.electorate. Therefore, "[w]e should hesitate before 

anning each citizen with a kind of legal assault weapon enabling · 

him or her to commandeer the President's time, drag him from the \. 

White House, and haul him before any judge in America. 1113 

n 

23 

The suit against John P. Kennedy,_ supra n. __ , illustrates how 
plaintiffs can use litigation for purposes or political mis­
chief and potential extortion. The plaintiffs, convention 
·delegates from Mississippi who b~lieved President Kennedy' e 
policies were inimical to their state, were injured while 
riding in a Kennedy campaign.car. Bailey, Reply to Objections 
to cross~Interrogatories at 4-5 (Sept. 28, 1962) (C.A. 
App. 156}. They attempted to propound politically embarrass .. 
in~terrogatories to Robert F. Kennedy, who had been the 
President's campaign manager; sought to obtain information 

·about Kennedy family finances; and used pleadings to promote 
views that the President was using his office to harass them 
and their state. See Bailey, Cross-Interrogatories to Rob­
ert F. Kennedy (Sept. 20, 1962) (C.A. App. 162); Bailey, Reply 

-To Objections To Cross·Interrogatories at 3-4 (Sept. 28, 1962) 
.(C.A. App. lSG). As fatuous as the allegations were, Presi­
dent Kennedy settled the suit for $17,750, a significant sum 
in 1963. Two Suite Against Kennedy Settled, Los Angeles Herald 
Examiner~ April 2, 1963 (C.A. App. 181). Not all Presidents · 
will have access to personal wealth to dispose of vexatious 
litigation in the interest of an unimpeded Presidency. 

Amar & Katyal, supra ___ at. 713. 
\. 

OJ mii3.01-D.C. Scncr la 28 Dcaft Ata~~ll •• 1996- 6:(!7 pa 

WJC LIBRARY PHOTOCOPY 



\:JLnl Ul • 

allegatione, might willingly incur the costs 

-litigation ~ven it there i~ no hope of success on the merits. 

Nor does a motion to dismiss or fQ~ s~~ jtld~~romise 
wift or painless. relief for the t~rget of rneritless litigation. 

A potential private claim could be drafted in such a way as to 

entangle a President in embarrassing or protracted litigation 

simply by alleging claims based on unwitnessed one·on·~one encoun­

ters, or by otherwise raising credibility issues. These kinds of 

claims are exceedingly di.tficult to dispose at. under the stan­

dards that govern pre-trial motions. And even where motions to 

dismiss are granted, it can take years -- and numerous, expensive 

additional motions -- to obtain final dismissal of the suit and 

sustain that dismissal on appeal. 

As Chief Justice Burger ·recognized, 

[D]efending a lawsuit today -- even a lawsuit 
ultimately found to be frivolous -- often 

·requ-ires significant expenditures of time and 
money . • . . Ultimate vindication on the 
merits does not repair the damage. 

Id. at 763 (Burger, C.J., concurring). 

4. Criminal _Cases Where A President Has Been A Third­
Party Witness Provide Wo Precedent For aequiring A 
Sitting President To Participate As A Defendant In 
civil Damag§g Litigation. 

The respondent and the panel majority below minimized the 

disruptive effect of civil litigation on the Pre_sidency by 

comparing the full-scale defense of a personal damages action-to 

the few occasions when a President has testified as a non-party 

witness in a criminal or legislative proceeding.- See Pet. App. 

__ ; id. at 22·33 (Beam, J., concurring). This comparison is not 
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plausible. The isolated event of giving ·testimony in a proceed-=== 

is not a party bears no_resemblance to_the. 

a defendant in a civil action for damages. In 

·or cases involving Presidential testimony is 

they·show that requiring an incurobent President to 

submit as a de-fendant ·in a private damages action would go far 

beyond anything a court has done before. 

As this Court has ·emphasized, the interests at stake in 

criminal cases are of an altogether different magnitude from the 

interests affected by_private damages actions. See e.g., Nixon 

v. Fitzgerald, 457 U.S. at 754. Not only is the public interest 

in the accurate outcome of a criminal prosecution far greater 

(see e.g, Berger v, United States,· 295 u.s. at 88) ,· but the 

defendant has a constitutional right, under the Compulsory 

.Process Clause of -the Sixth Amendment, to obtain evidence in a 

criminal proceeding. United States v. Burr, 25 F.Cas. 30, 33 

(C.C.D. Va. 1807) (No. 14,692d) .N 

Only once in our history, in United States v. Nixon, 418 

U.S. 683 (l974), has the Supreme Court ever required a President 

to give evidence. That case, of course, involved physical 

evidence, not the President's. own testimony .. Even so, the Court 

could not have been clearer that the limitation on Presidential 

autonomy was warranted only because of the •primary constitution-

This right, of course, has no constitutional cQunterpart in 
civil cases. [CITB] 

011SIIl.UI·D.C. ~fa 31 

WJC LIBRARY PHOTOCOPY 



osition. 77 Thus ev~n obtaining third-party evidence from a 

a. complex and delicate 'matter, to be done only in 

es of great public need -- orwhere the constitutional right 

compulsory process is at stake -- and then only.in a way that 

protects the Presidency from disruption. The difficulties in­

volved in arranging for the President to testify as a third-party 

witness would be increased exponentially if the President were a 

defendant in a civil damages action, which has the potential to 

interfere severely, over an extended period, with any 

individual's ability to function in a highly demanding job. 21 

These criminal cases do not stand for the proposition that a 

sitting President could be called as a witness, much less a 

defendant, in a civil proceeding. Cr~inal prosecutions, more­

over, must be approved by a public official and must be premised 

on probable cause. In the federal system and in many states, a 

17 

ll 

See united States v. Nixon, 418 U.S. at 711-15 (requiring in 
camera inspection of presumptively privileged presidential 
tapes to ensure that only relevant, admissible material was 
provided to grand jury); United States v. McDougal, No. LR-CR-
95-173 (E.D. Ark., Mar. 20, 1996) {videotaped deposition at the 
White House supervised· by trial court via videoconferencing, 
after which only directly relevant parties would be shown at 
trial); Poindexter, 732. F. supp., at 146-47 (videotaped 

. deposition); United States v. Fromme, 405 F. Supp. 578, 583 
(E.D. Cal. 1975) {videotaped deposition). ~··I { 
. . . ~~~ 

Private civil damages actions against the President also +c 
be sJ.gni ficat?tl¥""more. burdensome .than cases where he is _sued 7-1 .• 
in his offic1al capac1ty. ·See supra, n. __ . T~I'L?:. 

· · often turn A-11-V 

on questions of law that are disposed of wit·h ut discovery or . . 
7
. trial. To the extent a factual record. is . eloped, this j,..e...c_;_ 

CO..\.\. '-'" C!V'--'-~ accomplished by the President's delegates ithout his 
01 \-£N\- participation. 
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I 

I 
I 

·Thus· even ·obtaining third·p&rty evidence from a 
I 

sident is a complex and delicate matter, to be done only fn 
! 

es o! great public n~ed ·- or where the constitutional right 
, I 

0 compulsory process ie at stake -- and then only in a way that 
I . 

protects the Presidencyifrom disruption. The difficulties in· 
. ! 

I 
volved in arranging tor·the President to testify as a third-party 

.. ' 
witness would be increahed exponentially if the President were a 

defendant in a ciYil damages action, which has the potential to 
j 

interfere severely, ove~ ary extended period, with any 

individual's ability to' function in a highly demanding job. 11 

., 
I 

These criminal cas~s do not stand for the proposition that a 
, I 

sitting President could~be called as a witness, much less a 
' . . l 

defendant, in a civil pfoceeding. Criminal prosecutions, more-
I . 

over.- must ~e approve<! ~y a public official and must be premised 
. . I 

. on~ In rile federal system and in. many states, a 

~ . ~~OfJ ,·1 '- MC<.L tr;.r:_ {f-...:. 4 ,f., :/;...., ,· I "'-'Ao fr, 
------.. . . . ~.·J.> 
77 See Un.1ted States pr. Nixon, 418 u.s. at 711·15 (requiring in 

camera inspection pt presumptively privileged presidential . 
tapes to ensure tbpt only relevant, admissible material was · 
provided to grand pury); VD1ted States v. McDougal, No. LR-CR-
95-173 (B.O. ArJc.,,Mar. 20, 1996) {videotaped deposition at the 
White House suparv~1ed by trial court via videoconferencing, 
after which only.d~rectly relevant parties would be shown at 
trial) 1 Poindext•r~_ 732 F. Supp., at 146-47 (videotaped 
deposition); Uz1tt.c2 States v. Fromme, 405 F. Supp. 578, 583 
(E.D. cal. 1975). Utideotaped deposition). . . . 

. . ' . 
. .. - -.' -· . . Private civil damages actions against the President would also 

be significantly mbre burd.ensome than caees where he is sued 
in his official. capacity. See supra, n. ____ • Those cases do 
not involve the Prt-aident's personal conduct, and often turn 
on questions of law that are disposed of without discovery or 
trial. To the ext~nt a factual recorCI is developed, this is 
accomplished by the President's delegates without his · 
participation. 

,. 
I ., 

33 PriA A!lpll 4, 1990 • 6;07 fill 

WJC LIBRARY PHOTOCOPY 



. I . . 
The panel majority1euggegted that throughout the litigation, 

i 

for rescheduling additional 

the proceedings 

particularized, clearly articulated 

presidential duties." ~et. App. 16. Under this approach, the 
I 

trial judge would have to review the President's explanation to 
I 

decide it it was adequa~e. If the trial court decided that the 
I 

I 

President should devote· more time to the private litigation than 
·I 

. I 

official duties, the question would arise whether it could en-
• 

force that decision by threatening the President with contempt of 
I 
~ 

court or sanctions. See fed. R. Civ. P. i6(f). If the President 
I 

disagreed with a decision of the trial court, he could "petition 
. '. 

[the court of.appeals).for a writ of mandamus or prohibition;" 

Pet. App. 16. 
j ' 

This state of atta~rsis an extraordinaryaffront to the 
j 

separation rif powers .. ~trial judge state or federal··· wo~ld 
. I 

be examining the official priorities of.the individual in whom 
. I 

I 

the whole of "the ~xecu~ive Power• ia vested. And the judge 

.would. be not merely reviewing the President's priorities, 
... 

conceivably could order' the President to rearrange them. 
. . t 

- t 

The nature of tha president's responsibilities makes it 
... ·I . 

especially.inappropri.at~ to allow an entity outside the Executive 
t. 

' . to insist on an answer to the kinds of questions that the trial 

.judge inevitably would have to ask under this regime. The most 

obvious examples would ~e if the President sought a change in the 
I 

litigation schedule to attend to a national security matter, a 

OIIJIIJ.OJ.J).c; iertcr I• 35 
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s'o€.NTt..q~ ensitive c11plomatic 1ajue, or a matter on which he had received 
0 - ~ - . ~ . . AI.\ ~ ormation from contid~nUal intelligence e>r law enforcement 

~ ? · ~ rces. The trial COUft would immediately be enmeahed in the 
~ u . - : . . . 

· :;.;->0 · tractable problem or· how to. proceed when the basis for the 
j 

President's request cannot be disclosed to an~one, perhaps even 
- . t 

I. 

to the court. 
i 

Moreover, even ae#ngly-minor changes in the President's 
j 

schedule are imbued with aignificant portent by observers •• 
. j . . 

foreign and domestic ··'such as when the President hastily eched-

. . I 

with an ambassador, or ~ven wh n the President must cancel .a few 
l . ' 

hours' worth of appointments f 'r unexplained reasons. :r"ndeed, it 
I . ' . 

is not uncommon for a P~eside t to seek to maintain a pretense of 
"' . . . ' 

"business as usual• t9 kak aJ impending crisi~. In such circum-

stances, simply having ~o ask/a court for a change in the litiga-, 

tion schedule 
I 

obviouely'would be highly dama!Jing. 29· 
. I 

I 
I 
I . 

- ' 
------~------------ ! 
29" 

) 

Presidents Carte{ ttnd Reagan provide dramatic examples: 
during the 1980 mi~aion to·rescue the hostages.ln Iran, 
President Career "~ted to spend every moment monitoring the 
progra•• of the·reileue mission, but.ha.d to stick to [his) 
regular schedule ahd act as if nothing or the kind was going 
on.u carter, gup~~ n. __ , at 514. Similarly, when the . · 
invasion of Grena~ was being planned, President Reagan was 
week-ending at a Georgia golf club. He wanted to hurry back 
to Washington, butlhis advisors told him "that a change in · 
hisl schedule mig-ht draw attention t.o the possibility of u.s. 

1ntervention.• He) decided therefore to remain in Georgia, but 
participated in m~~t:in.gs by uay _. telephone. Cannon, supra, 
n. at 441·42, f either Prl'dent had been osition 
where be was requi ed to a&k a ourt to change his chedule 
even it no explana. ion whatsoe e~ere requ_ ired · · t could 
have poled a threa~ to the milit ~ operations. 

OIUII:f.Ol-D.C.Ilernr Ia 3 6 I .. 
; ' ·'. 
! 
f 
I .. 
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i 
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nature of separated powers. Because the President embodies a 

government, his priorit~e~ 2Le .the.priorities of the 

Branch. It follows that ncase management," when the 

President is the defendant," necessarily means ma·nagement ot the 

business of the E?Cecutive branch -·- both in setti.ng priorities 

·for the President's time and kn the flow of information about the 
. ~ [ I I V1A- IAOI St.;.~ ~CA.'r \l.MI IA-'\QCM.AJ. 

President's schedule. 31j I!!. il ()... V-.Q. f~ ~t-t.rk h ~ · CV\...~u~l 
0\A- '1· "'11.o ? l ~ '<-v 1 IN\.~ ~ C {_e_(V... • 

ncase management" by trial judges not only threatens the 

ind_ependence of the Executive from the Judicial branch; it also 

inappropriately places judges in a position they should not have 

to occupy-- the political arena. In suits against the Pre~i­

dent, the trial judge will be operating in an atmosphere that is· 

almost.certain to be highly politically charged. Any signiticant 

decision that a judge makes will be scrutinized for signs of 

partisan bias for· or against the President.· Decisions that might 

be routine in any other case, such as a decision to postpone the 

defendailt's deposition, for exa.mJ;>le, will if the President is the· 

deponent become ~he subject of partisan speculation and comment. 

Moreover, judges attempting to -assess the sufficiency of a 

President'S explanation inevitably will be asked to distinguish 

between a President's "political• activities, on the one hand, 

j( Although some measure of judicial involvement in these very 
delicate matters may be necessary in the very limited situa­
tions in which a P~esident is called as a third-party witness 

. in a criminal prosecution or to serVe seme other compelling, 
broad~baeed constitutional or public interest, no such 
overriding necessity exists when the President is sued in a 
routine civil action for damages. 

Ollnll.Ol-D.C. $u"tcr II 3.8 
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i 

officials and private citizens alike. At the same time, 
i 

t~ burdens that temportry deferral of tha litigation would 

plaintiffs are limited and reasonable. 
1 
l . 

1. ~forrta$ Litigation I& lptjlxtr&or4inary. 
1 

The deferral that the President seeka is properly classified 
. . . ·. . . l ' 

with an une~ceptional f~ily of doctrines ---those that provide 

for litigation to be at,yed in c·ertain relatively common circum- · 
. i 

stances. There are num~rous instances where civil plaintiffs are 
j . 

required to accept the temporary postponement of litigation so 
1 • 

that important institutional or public interest& can be protect-, 

ed. 

• 

·1 

i 
. l 

The automatiCj&tay provision of the Bankruptcy Code 
t 

provides thati litigation against a debtor ia to be 

stayed as aooh as a party files a bankruptcy petition. 
. ~ .... 

The stay ort\iparily remains in effect until the bank-.· 
. . . ! 

ruptcy procee~ing is completed.· 11 u.s.c. § 362 
' (1994). That\ stay affect~ all litigation that "was or 
~ 

t 

could hav~·''be•n ccnr«nenced" prior to the filing of the 
I 

petition. I d. Under this provision,· civil actions by 
1 
' . numerous plai~tiffs -·'in some proceedings, hundreds of 
i 

. plaintiffs - -] can be st~yec1 for extended periods. 3' 

.. ·.. I 

Thus,. ff. resppndent had sued a party wno entered bank-
·• i 

. A bankruptcy judga] also has discretion to order a stay even of 
t.hird-party litiga:tion, to which the debtor is not a party, if 
that litigation copceivably could have an effect on the 
bankruptcy estate •. . See 1.1 u.s.c S 105 (1994); 2 COLt.IER ON 
BANKRUPTCY § 105.0~ (Lawrence P. King e 15th ed. 1994), ·and 
cases eited therei~. · 
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ruptcy, respondent would automatically find herselt in 

the same position she will be in if the President 

prevails before this Court except that the bank-

ruptcy stay is indetinite, while the stay in this case 

has a detinite term, circumscribed by the constitution­

al limit on a President's tenure in office. The insti-

tutional interest in the orderly resolution ot the · 

bankruptcy estate justities the imposition on the 

plaintif!. surely the interest in the orderly conduct 

of the Presidency is at least as strong, if not stron-

ger. 

~ /· 
K. WD.l!UWM1

l 

The soldiers' and Sailors' Civil Relief Act of 1940, 50 
. . 

u.s.c. app. §§ 501·25 · (1988 & Supp. v 1993), proVides 

~w.RN\h. 

35 

that civil claims by or against military personnel are 

to be tolled and stayed while th~y are on active duty. 

This is to enable members of the armed forces •to 

devote their entire energy to the defense needs of the 

Nation. 11 50 u.s.c app .. § 510 (1988). This is 

straightforwardly analogous to the relief that Presi­

. dent Clinton seeks here. 3' 

Specifically, a lawsuit against~an active-duty service member 
is to be stayed unless it can be shown that the defendant's 
•ability . . . to conduct his defense is not materially 
affected by reason of his military service.• 50 U.S.C. app. 
§ 521 (1988) . The President here does not cla~ to be on 
active military status. Nor does·he claim protection under 
this act, or any other legislation. Rather, the relief sought 

(continued .•• ) 
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I 

should justify imposing a comparable burden on civil 

plaintiffs •. 
. i 

~ 

I 

Public oftici'-ls who unsuccesafully raise a qualified 
I 

immunity d~fehse in a trial court are entitled, in the 
. -~ 

. . . . I 

uaual ·case, co a stay of discovery while they pursue an 
, I 
... 'I 

interlocutorr:appeal. Harlow v. F1tzger~ld, 457 u.s. 
. . ' 
, .. I 

800, 819 (198~). Such appeal& routinely can delay 
\ 

' .. ,··.·.:.1 

litigation for a substantial period, even though, in 
' . I 

the· end, the pfficial may be found not to be entitled 
~ 

an immunityl_~n fact the stay attaches only in those 
. I . 

cases where ~ trial court has initially rejected the 
i 

claim of-~ity. 
~ 

.• · •. ·.4 

J 
we do nQt sugg~stJthat all of these doctrines operate in 

•1 

exactly the same way as' the relief that the President seeks here. 
l 
I. 

- But these examples dia;el any suggestion that the President, in 
! 

asking that this litig.tion be deferred, is somehow seeking 
' 

extraordinary reliet,· 9r that holding this o~ any other litiga-
. I 

tion· in abeyance violates a plaintiff's right to access to the 
.. I . 

. . . .. I 

courts. More specitic~lly, these example• demonstrate that the 
I 

President is seeking· ·a ~form of relief that our judicial system 
l 

routinely provides when significant institutional or public 
' · interests are at stake,' as they manifestly are here. 

·.'! 

2. •~•al~t• RemaiD AocoUDtable •o~ Private MisooD· 
sSugt;. , 

. j . 
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·) 

torical stature.i I~. And of course, tha prospect of being 
. ' •.. ·. 4 . . 

d liable for damages a~ter leaving office remains an effective 

or private ·~~~~hduct on the part of a. President or 

·-candidate for that otti~e . .Js ~,~J -fru-<- ,·b ~a.cf; ~ il~_ ~-. "'·~ . t,~Jw {W10A.~~ f.,c;,~-
Like other protset~ons avai1~fe to pablic officials, 

I 

holding private damagesilitigation against a President in abey· 
I 

. . I . 

ance seeks to •advance compelling public ends.• Fitzgerald, 457 
. ' ' . u.s. at 758 .. Indeed,--t~e law .recognizes tar more invasive 

. i 
__ .,,. ·~ ;_j 

protection -- absolute ?r qualified immunity trom damages ·· for 
. . ·l 

. tens of thousands o£.-public employees." These immunity doctrines 
I . . 

. ·l 

can leave in~ocent vict~ma wholly without remedy, even in cases 
I • 

where an official's contsuct amounts to gross abuse of individual 
I 

rights. The law protecbs public employees, from an officer of ,, 
. j 

the law to the gover.no~ of a state, because of the public's 
. . I 

interest ~n the unfettered performance of their official duties. 
' 

And diplomats, members bf their families and foreign heads of 

·. ·. ·.i 
------------~----~ 
J7 see, e.~., Mitchel~ v. Forsyth, 472 u.s. 511 (1985) (Attorney 

General enjoyed qu~ified immunity for authorizing warrantless 
wiretaps, notwiths~anding that such wiretaps liere·subsequently 
held to be a viola~ion of constitutional rightsl; Stump v . . 
Sparkllwl, 435 U.S.1 349 (1978) (juc1ge held absolutely immune 
from damages notwi~hstanding that he ordered a. mildly retarded 
teenager sterilize~ in an §XRM&te proceeding, without a 
hearing,· without·nptice to the young woman, and without 
appointment of a ~ardian ad litem); zmbler v Pachtman, 424 
u.s. 409 (1976) (prosecutor held absolutely immune from 
damages notwithatapc!ing that plaintiff had successfully estab­
lished in a federa~ habeas corpus· petition that the prosecutor_ 
knowingly used fal•e testimony at trial which led to 
plaintiff's murder! conviction and death sentence); Scheuer v 
Rbodes, 416 u.s. 2~2 (1974) (qualified immunity.for Governor 
alleged to have •i~tentionally, recklessly and wantonly" 
ordered National G$Jard troops to college campus, with orders 
that resulted in etudents' deaths). · 

011Sil3.01-D.C. a..- Ia 

I 

. ' , 
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1 

·j 
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riediction [over a President) , muBt balance the con!ltft.utional 

19 the interest to be serVed against the ~gers of 

sion on the authority and runctions o! the Executive 

Id. at 753-54. This Court has also ruled. that when 

.action by another branch ~- in this case the judiciary -- has 

"the potential for disruption" of Executive Branch functions, a 

court must determine whether "that impact is justified by an 

overriding need to promote objectives within the constitutional 

authorityw of the Judicial branch. Nixon v. GSA, 433 U.S. __ , 
~ 

~ 
443 {19 __ ). Without dispute, providing a forum for the redre~s 

of civil rights and common law torts ·is. an appropriate and impor- .1 
· tant objective within the constitutional authority of the federal ~ 

judiciary. !'Pe issue here, though, is whether there is an "over- :{ ·l . (- ~ 

~ -
J 

riding needR to promote this objective at this time, if,doing so 

has "the potential to disrupt" the President's ability to perform -j 

his constitutional functions. The key is "to resolve those com· (~ ~ 
peting interests in a manner that preserves the essential func-

tiona of each branch.~ United States v. Nixon, 418 U.S.· at 707. 

Temporarily deferring this litigation does just that. 

Under the separation of powers principles elaborated in 

Fitzgerald, United States v. Nixon, and Nixon v. GSA, there is no 

justification for requiring this litigation to proceed while the 

President is in office: First, this suit involves the President 

(, 

j 
!~ 

-+-

( 

6 \. 

- ... _. 

~ ~ 
'( 

-
-~ 

both directly and persrinally. He is not a peripheral figure or 

one among many co-defendants; as the district court found, he is f.\. 

g 

the ~central figure in the action." Pet. App.· 71. Moreover, 



.the nature of the allegatiorut, thia.i.a the kind of litiga­

he must at tend to personally. It alleges event~ in · 

ich only he arid the respondent were involved, and dlrectly 

attacks his reput~tion &nd integrity. It is not the ~ind of 

litigation that can be ·handled by, tor example, the·Pcesident'a 

accountants or business associates. As discussed abo~e, litiga­

tion of this nature is especially likely to be disrupt-ive. 

because it requires the President's personal time and attention. 

Second, this suit concerns alleged pre-Presidential conduct, 

rather than unofficial conduct that the President enga...ged in 

·while in office. In a case of this kind, the plaintiff's int~r· 

est in suing the incumbent President will often be less, becaQse 

the plaintiff generally will have had an opportunity to sue 

before the President was elected, and indeed, had the opportunity 

to do so here. Yet the respondent chose not to file t~is action 

until 16 months after the President took office. 

Third, and related, this is a case in which the plaintiEf's 

delay in bringing suit after the. President was elect~ is not 

readily understandable. Respondent claims that deferring the 

suit will prejudice her interests; but re~pondent is, io t::.his 

respect, the.author of her own predicament. This is.n<)t a.ca.se 

involving, for example, a latent harm that only .becQ[['.e known long 

after the fact; the facts alleged in the complaint werE know. to· 

respondent at once, and the claims accrued well bet:ore the 

President took office. Yet respondent ~aited three years to act,· 

filing barely within the limitations period for civil riglus 

0115113.01-D.C. Sco-er It 51 
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nature of the;allegations, this is the kind of litiga-

he must.atten~ to personally. It alleges events in 

the respondent were involved, and directly 
. I 

attacks his reputation 4nd integrity. It is not the kind of 
. :: 

.... ; -
litigation that can be ~andled by, for example, the President's 

' accountants or businesa~associates. As discussed above, litiga-
·'· .4 

tion of this nature is' ~specially likely to be disruptive, . . . 
because it requires the'President's personal time and attention. 

Second, this suit. qoncerns alleged pre-Presidential conduct, 

rather than unofficial eonduct that the President engaged in . ~ f5~ 

. while in office. In a ~ase of this kind, the plaintiff's r;::.. a. c lA.·~ 
.est ia aYiftJ the iaQ"'»b~a; Preside~k . . , because ~ . 

· ' ~.t"'-t~kK~ . 
the plaintiff generally'will have had an opportudity. 

f 

before the President was elected, and indeed, had opportunity . 
to do so here. Yet the •respondent chose not to file t'his~a~c~t~i!!on~----

until 16 months after tHe President took office. ~fur i•J.1 t!J 
. l 4~ Itt r-s . 
,j 

Third, . and relat~,: this is a case in which the plaintiff's Ce.'l'\.f'f {{~ 

delay in bringing suit·after the President was elected is not · 
; 

readily understandable.··~ Respondent claims that deferring the 
. .· .. I 

'.. . ...... ··.' 
suit will prejudice h·er :interests; but respondent is~ in this 

. . 

respect, the author of )1er own predicament. This is not a.case 

.involving# for example, ja latent harm that only bec~~own long 
.·· ; 

after the fact; the facts alleged in the complaint were known to 

respondent at once, arid ~the claims accrued well before the 

President took office. ~Yet respondent waited three years to act, 

filing barely within the ltmitations period for civil rights 
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functioning of the Bxecutive Branch is even further 

Respondent's interest in vindicating her righte,.and the· 

.ju iciary's interest in providing a forum for vindicating those 
'""')'Y't.O..~ j. 

course, significant,, But they are not 9*!Aifi ~ 

~mpaired by deferring .this litigation. When the burden on 

the Presidency is compa~ed with the very minimal impairment of 

these interests, it becomes clear that this litigation should be 

deferred in its entirety until the President leaves office. 

B. At A Kio.imum, The District Court's Decision To Stay 
·Trial Should Baye Been Sustained. 

1. The court Of App~als Lacked Jurisdiction To Review 
The Respondent's Request To OVerturn The District 
Court's Decisiop T9 Stay Trial. 

Respondent cross-appealed below to challenge the district 

court's order to stay trial. A district court's decision to stay 

proceedings, however, is ordinarily not a final decision for pur-

poses of appeal. Moses H. Cone Memorial Hosp. v. Mercury Constr. 

Corp., 460 u.s. 1, 10 n.ll (1983}. While such orders may in some 

circumstances be reviewed on an interlocutory basis by way of 

writ of mandamus (see 28 u.s.c. § 651), respondent never sought 

SUCh a Writ. ~I 

Some courts recognize that exceptions may exist in cases in 
which a stay is "tantamount to a dismissal" because it 
"effectively ends the litigation." See, e.g., Boushel v. 
Toro Co., 985 F.2d 406, 408 (8th Cir. 1993); Cheyney State 
College Faculty v. Hufstedler, 703 F.2d 732, 735 (3d Cir; 
1983). Even assuming that this exception should be allowed, 
.the respondent did not assert this ground as a basis for 
jurisdiction, perhaps in recognition that it clearly is not 

(continued .. ~ . ) 

OJ Ull3.01-D.C. Sn-fcr Ia 53 

WJC LIBRARY PHOTOCOPY 



The panel majority reasoned that Swint did not apply b~cauae 

was "inextricably intertwined • with the 

App. 5 n.4." Bven if the court of 

eals properly interpreted Swint, however, the respondent's 

not •inextricably intertwined" with the 

President's appeal. That these two appeals raise issues that are 

distinct is evident from the distinct nature of the inquiries 

they generate. The ieeue of whether the President .can defer 

litigation raises a question of law; while the issue of whether a 

district court can.stay litigation is a discretionary.determina­

tion determined-by the facts of a particular case. While a dis­

trict court's legal decisions are. entitled to no special respect, 

-----...:.> '\ oe (# '11' h· c ~ 1.:<"-Qt ( 1<(' [,__; "'- l e tk-- ~"'T Th 
h.'Ol-~o.U . tJvu_ Ol/IA-J ~""" 'f1.t Cvt.L L te~. 

' 2 ( t. d) . . . . con ~nue 
·1995): Pickens v. Hollowell, 59 F.3d 1203, 1208 (11th Cir. 

43 

1995); Garra.gbty v. Virginia., 52 F.3d 1274:, 1279 n.s (4th 
Cir. 1995); McKesson Corp. v. Isla.mlc Republic of Iran, 52 
F.3d 346, 353 (D.C. Cir. 1995), cert. denied, 116 s. Ct. 704 
(~996). . . 

The panel majority apparently was referring to the following 
dicta from SWint: 

. 
The parties do not contend that the District 
Court's decision to deny the ... summary 
judgment was inextricablY intertwined with 
that court's decision to deny the ..• qual-

- ified immunity motions, or that review of the 
former decision was necessary to ensure mean­
ingful review. of. the latter. 

115 S. Ct. at 1212 (emphasis added). However, the Swint 
Court now:t:tere indicated that this language was to serve as a 
new standard for pendent appellate jurisdiction, and dis­
c~aimed that it was definitively recognizing such an exemp~ 
tion. Id. 

0115813.01-D.C. Sc.c'Yat Ia 55 Dtall AIIJ!bl•, 1996 - 6:07 P1B 
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. ' 
I 

The panel majority; reasoned that SWint did not apply because 
f 

ndent's cross-appeal was "inextricably intertwined" with the 
' , .... 

ident' s appeal . Pet. App. 5 n. 4 .• , Even if .the court of 

interp~eted Swint, however, the respondent's 

cross-appeal was not "inextricably intertwinedR with the 

President's appeal • ·· Thttt these two appeals raise issU:e.s that are .... 
. distinct ia evident tram the distinct nature of the inquiries 

they generate. The iastie of whether the President can defer 
•' , .. 

litigation raises a question of la~; while the issue of whether a 

district court can stay; litigation is a discretionary.dete~ina-
. I 

. . .:· . . ... ~- .. ·:.' .. 
tion detennined by the facts of a particular c~_ae_.~_Wb_i_lj;! __ u2:._s· 

trict court • s legal -d~c~aions are ~no special respe~0 
~"""""--~~== ........ -~,=====~~'"'=-

\~~~~'-'\-.. •' .. ·.. ' . 

•· .... 
WJ~~. 11-

42 ( ••• continued) lun. ..... fu 
1995); Pickens v. ~llowell, 59 F.3d 1203, 1208 (11th Cir.··~ 
1995); Garragbty v.. Virginia, 52 P.3d 1274, 1279 n.S (4th J.4.·r~ 
Cir. 1995); HcKeslipn Corp. v. Islamic Republic of Iran, 52 . 
F.3d 346, 353 (D.C; •. Cir. 1995), cert. denied, 116 s. Ct. 704 -~ _,~,..... 
(1996)~. ~~ 

The panel majority apparently was referring to the 
· dicta trom Sw:int: .: · 

The partiea·do not contend that the District· 
Court' s decision · to deny the • • • eUDIDary 
judgment was 1nextricably intertwined with 
that court'. • · tsecision to deny the • . . qual­
ified immunity motions, or that review of the 
former deciaibn was necessary to ensure mean-
ingful revie~ of the latter. 

following ~-
-~. 

... ~Et ctl ;; f 
:=ieee.· 

115 s. Ct. at 121~; (emphasis added). However, the Swint 
Court nowhere indicated that this language was to serve as a 
new standard for ~nd~nt appellate jurisdiction, and dis­
claimed.that it was definitively recognizing such an exemp-
tion. rd. t 
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r.J ) tt 1 [oo0 
/( {tn.<JY; ·t~ Co...'tvt~ ~~~~aM~ flfC.W cuui1'. 

!() lJ? /this reason, even a. private lawsuit against the President im E · : · . ~s' rv-,.~. 
es on the Presidency a~d the operations of the Executive. Q~ . "'1( 

That tha Presida.nf •occupies a unique poaition in t ! ~ L{S 
constitutional scheme": (1".1 tzgerald, 457 U.s.· at 749) has 0 en a 

central and all but undisputed axiom of 
·. I . 

since the rounding; lt is borne out by the atatements of the 
,. 

Framers, the decisiona!of this Court, and of course the text a.nd 

structure ot the Coll8t!tution itself. 
. i 
' I . 

Article II, § :1, yeats the entire •executive Power• in •a 
I ... : t 

President,• \tho is''irtdispensable to the execution of that power.• 
I 

. ' i . . 
The President alone is idirector of a.ll the executive departments · 

' . i 
. . , .I . . 

and Commander·in·Chief'of the armed forces. The Constitution 
I 

places on him the rea~nsibility to take care that the laws are 
.. I 

faithfully executed. *.s. Const. Art. II, S 2. The Framers. 
. ,• . I 

recognizedthat their decision to vest the executive power in a 
. . 

' single individual, 'ine~ead of in a group or council, was a 
......• 

crucial aspect of the constitutional plan, and in the Federalist . -
. I 

papers they devoted as•much attention to that decision· as they 
I ' • 

did to any single provlsion of the Constitution. See generally 
•... t . 

THE FEDERALIST Nos. 7o-7? .(Alexander Hamilton>,. Ww d.~.~ .~ ro.; /b 
:··.: .. ;f. 04~ ~· 'fbtvJ J~,,·t ~o ~ 

·; LL~c..,le ,ft,...~ li.,ft'-'1 M~~ /./c ~ · 

4 

; z.n t ~ fo W.O,<>k ~o. {),. .. ·1 OJ< 

PHILIP .B. K~,, f"TIRGATI AND THE CON~TnvrtOR 135 (1978} ("T 
President is ·• ··~ , the only officer of the United State ose 
duties under the·Conatitution are entirely his respo ility 
and his responsib~lity alone. He ia the sole i · pensable 
man in goverrunent~ and his duties or e~ ·nature that he 

. should not be .called from them at ~ance of any . . . 
branch·of gov"~nt.•). ·., 

I :< . . ·t . 
! . 

. ·.·.·: ~~ 1b G.ciA«rJ>J/,J7' ~·~ ~ ~)t~U.VU, 
· H t..tA fd•lfot..R ~ ~ t;d"~ C4cA.url~ · 
~~? (/1< (ct."" ~ A VQc_a..,X,~, lQ-t '"/-

~?'). WJC LIBRARY PHOTOCOPY 



'' 

, I . 

The extraordi~arylcharacter of 
I i 

respect is woven into the very fabric of the 
' 

Constitution envisions~ that Congress will be in ... 
I I 

period of time and then adjourn. u.S. CONST., ART. I, §§ 4, 5, 7, 
I •. , '" " / , 

~he President, howeverl ie always in session; the President never v' · 
. , . I • ' i ' ' ' 
adjourns,' The Constit~tion further provides specific steps to 

. i 
replace the President in.the event of his disability. u.s. 

' I 

Const~ Amend. XXV, SS j.4.' These provisions, made for no other 
'' ., 

federal officer, further confirm that the Presidency is insepara-
' , ble from the individua~ who !s President. 

. . I 

The una.dorned;~o~a of the Constitution, moreover, cannot 
, I 

convey the momentous add unrelenting burc1ana of the Presidency. 
' ' - f 

"[T]he President, for all practical purposes affords the 
. . . ·I 

only means through whi~h we can act as a nation."' 
.. · -1 

6 

1 

The range otithe President's functions_ is enor­
mous. He ia.ceremonial head of the state. He is 
a vital sour¢e of legislative suggestion. He is 
the final·source of all executivedecision. He is 
the_aut~orit~tive exponent.of the nation's foreign 
policy. : .. ·• 

i 
I 

i 
. I 

. ' I . . 

See Akhil R. Alnar!& Neal K. Katyal1 Bxecutive Privileges and 
Immunities: The ~xon And Cl.1nton Cases, 108 HARv. L. RI'V. 
701, 713 (1995) (" nlike federal lawmakers and judges, the 
President is at :, ' ession' twenty• four hours a day, every 
day .. Constitutio_ lly speaking, the President nevet 
sleep11. •) . . . ', .. · · · . 

: ; 

Georga B. Reedy, /JJ. scover in'I the Pre•i dency, N.Y.. Times, Jan. 
20, 1985 (quoted .tu Loo CANNoN, PRBSIDBlft' llaAGM -- THE RoLE OF A 
LIFETDII, 14 7 (1991:)) ~ . 

j 
Harold J. Las~!, 'tJle An\erican f;esideney. an Intex:pretation, 
p. 26_ .Uiarper & ~~os. 1940) (quoted in cannon, supra n. _, at 
147). ·. . 

OJ UIU.OI.P.C. ~ I• 14 
·" .· 

'' 

. I 

.. I 
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Alt~ougn he has rna~Y •+visors, the Preaident cannot de ~ate /)L\~ 
ultimate ~ecision maki~g authority an~ accountability f mat~r& . u 
of ~ar and peace, intefnational relations, domestic terr 

. I 

the economy, and othar•profoundly important questions of national 
. ' . . 

pol icy. which afte~t mfll.ions of pe?ple in t·his country and 
i . 

around the world. The:President'a obligations to the office 
I 

never cease. Serious erieee can and often do erupt unexpectedly, 
I 

commanding the Preeic!etlt's irrmediate attention.' 
I 

To combine ail [this] with the continuous need to 
be at once t~e representative man of the nation 
and the le4d•r of·his political party is clearly a 

·call upal'l·th~ energies of a. single mari unsurpassed 
by the exi?~~cies of any other political office in 
the world. 1 

! i 
i . 

2. To ~~t5t AD Incumbeut Prea14at To Civil t.itiga· 
tioo .lzl. ~Bi• Peraonal capacity 1fo~l4 Be In~onaia-
tep.j ·!(&_ Biatorig JlDcSerat•pdfpq. . · . . 

0 

9 n. ~· p. 26. 

OII.SIIJ.OI·D.C. laver Ia .. 15 Draft Aup114, 1990 • 0:07,.. 

fk? :j {~jf...."i ~of; ~W\' a"'' Ct:~AA ... ~ > 
.. . I . , 
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I. 

and none was activ~fi iitigated while the defendant se 
I 

President . 11 1 
• · 

1 

In Fitz~erald; tht Court explained th&t historically, 
I 

President hal been:subjected to a court's jurisdiction only when 
I 

I& 

. t 
I 

In New York ex rei. Hurley v. Roosevelt, 179 N.Y. 544 
(1904), Theodore Roosevelt was sued in hia capacity .as 
Chairman of the N•w York City Police Board, a position he. 
held in 1895. [Ci~el An intennec1i&te court of appeals af­
firmed dismissal ~f the complaint on January 25, 1901, (179 
N.Y. at 544), nin~ months before he assumed the Presidency. 
[Cite] The New Y()rk Court of Appeals affirmed the dismissal 
without opinion 1~ 1904 while President Roosevelt was in 
office. 179 N~Y.;at 544. 

I 

In DeVault v. ·T~, 194 S.W.2d 29 (1946), the plaintiff 
alleged .that in 1f31 Harry Truman and other judges in. Jack· 
son County, Mi8tJO*ri, improperly committed him to a mental 
institution. ·Thejaction was initiated in November 1944 (1d. 
at 31) 1 and the ~tial court granted the defendants' motion 
to dismiss. Mr. truman became President in April 1945. 
[Citel• One year1later, the Supreme Court of Missouri af· 
fir.mec1 the or~er ~iamiesing the complaint .. 194 S.W.2d at 
32. . 

. ' 

I 

:·· ..... , .J . . t 
I 

I 
I. 

20 
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Respondent and-th. panel majority sugge1t 

harassment, publi 
I 

partisanship. See Pet·, App. 15; Reap~ C.A. Br. x.x. But those 
-r 

devices are, of cou~se, far from foolproof, and for a variety of, 
I 

•' ·t 
reasons are likely eo be ineffective in protecting the President. 

I 

The strongest 'd.•ttrrent of unfounded l~wsuits is typically 
•• 0 .. 

financial: usually an~individual will not incur the expense of 
! ' . .. . 

suit if there is no prospect of prevailing, or will not risk 
I 

sanctions under FeeS. R: Civ. P. 11 if the suit is found to be 

. frivolous, But fic&.ncial restraints are !~sufficient to deter 
l 
I 

such claims when -- as:many prominent business, entertainment and 
i 

.. I 
public figures have learned to their dismay •• plaintiffs can 

i 

attain instant celebrity etatus or political impact simply by 
. I 

'I. 

including allegatiozu in a complaint filed in court, and when the 

notoriety that acc~ies such a lawsuit is lucrative in and of 
I 

: ·:n .. ·i . .. . 
itself, in the fo~ Of'book or movie contracts, for both client 

I 
.. I 

and lawyer. Likewiae,.a ·frivolous but embarrassing claim may be 
' 

filed because the tArg~t is perceived -- as a President surely 
... I 

would be ..: ~ as wlcer~le to quick settlement. As Chief Justice· 
j 
I . . . 

Burger observed, suitstagainst President& can be "used as mecha-
. . . i 

nisms for extortion.·· I Fitzgerald, 457 u.s. at 763 (Burger, C.J. I 

; 

concurring). And a~ ihdividual whoee objective is to divert the 
I 
I 

President's energy andtresources, or to uncover information 
·J 

through the d~scovery trocess, or to ,embarrass t~e President by 

~~-~ ~ 9c);, Cl"" ,·t.Auuei···L It- Y6/vM<. ~ /~J~~Ir 
~~ A,;,~ ~ v,-, lvo.J.L, a.J.J. ~ ~ ~ J, ,,.,., , ~ ~ · 

01 UIU.Ot-~.C. linn la 1 2 9 Dnl'l Aup1141 1996- 1:07 ,_ . 

....... ~; pte tt tJM /o ~43. ~ :1- 1£, vu.fu..t Ia 
~:.:: 1. f:«.._, f~ ~ ... ~ 1/ol.-? 
....... ; . .,, ... I . 

. , 
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., ..... ; '~ 
. I 

1 

I 
I 

deposition.n Thus evan·obtaining third-party avidence 
I 

President is a complex and delicate matter~ to be done 
i 

cases o! great public n~ed ·- or where the constitutiona 
I . 
i 

to compulsory process ie at stake -- and 
I . 

protects the Presidencyitrom disruption. The ~ifficulties in-
! 

. I . 
volved in arranging ror'the President to· testify as a third-party 

· ... ·! 

witness would be increased exponentially if the President were a 
defendant in a civil damages action, which ha• the potential. to . 

. l 
interfere severely, ovet- an extended period, with any 

. ' 

individual's ability to'function in a highly demanding job. 21 

., 
1 

· These criminal cas.-a do not stand for the proposition that a 
I 

·sitting President could~be called as a witness, much less a 
I 

defendant, in a civil pfoceeding. Criminal prosecutions, more-
' over, must ~e approved ~Y a public official and must be premised 

·I 

on e3 .. I,; ~he federal system and in many states, a . . 

~. Wwcl .. '·fJ ,·1 "' ~ 1Cu:- (r._,;. 4 vi, ~ i I ~ ~ > 
.. I . , . . *,J,. 

See Un.t.ted States p. Nixon, 418 u.s. at 711-15 (requiring in · 
camera inspection pf presumptively privileged presidential . 
tapes to ensure.t~t only relevant, admissible material was 

·provided to grand ~ury); UD1ted States v. McDougal, No. LR-CR-
95-173 · (E.I>. Ark.,r Mar. 20, 1996) (videotaped deposition at the 
White House suparv~med by trial court via videoconferencing, 
after which only_d~rectly relevant parties would be shown at 
trial) 1 Poindeict•r~_ 732 F. Supp., at 146-47 (videotaped 
deposition); ~t~ States v. Fromme, 405 F. Supp. 578, 583 
(E.D. c&l. 1975) . (,ideotaped deposition). . · 

. ' . l 
. . . . ~· ' ',•' . . . 

Private civil damages actions.againat the President would also 
be significantly mbre burdensome thAn caaea where he is sued 
in hi a official. capacity. See supra, n. _. Those cases do ·· 

. not involve the. Prttaident' a personal conduct, and often turn 
on questions of la"' that are disposed ot without discovery or 
trial. To the ext~nt a factual record is developed, this is 
accomplished by th~ President's deleg&tes_without his · 
participation~ 

01 um.ot-D.C. IN'<co Ia 

,. 
i 
l 

,. 
! ., 
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I . 
The panel majoritytiJuggeated that throughout 

i 

a President could "pursue motions 
t 

time, or continuances" it he could show that the 
I 

"interfer [ed) wi.th specific, particularized,. clearly 
. . I 

presidential duties." ~et. App. 16. Under thia approach, .the­

trial judgewould haVQ to review the President's explanation to 
i 

decide if it was adequa~e. If the trial court decided that the 
I • • • President should devote·more time to the private l1t1gat1on than 
I t . . . . 

official duties, the question would arise whether it could en-
• i . . . 

force that decision by threatening the President with contempt of 
I 
t 

court or sanctions.· SeePed~ R. Civ. P. 16(f). If the President 
. ! 

disagreed with a decision of the trial court, he could "petition 
. 4. 

[the court of appeals]· for a writ of mandamus or prohibition." 

Pet. App. 16. 
i 

This state of atta~rs is an extraordinary affront to the 
' 

separation of powers. ~ trial judge state or federal ·- would 
I 

be examining the official priorities of the individual in whom 
. I 

. I 

the whole of "the ~xecu~ive Power" is vested. And the judge 

would be not merely reviewing the President's priorities~ ., 
conceivably could·order'the President to rearrange them. 

. I 
I 

The nature of the president's responsibilities makes it 
. . .. ·I. 

especially.:i.nappropriat~ to allow an entity outside the Executive 
t 
j • 

to insist on an answer to the kinds of questions that the trial 

judge inevitAbly would have to ask under.this regime. The most 
.. 

obvious examples would ~e. if the President sought a change in the · 
.. 

1 

litigation schedule to attend to a national security matter, .a 

Oli'IIJ.OI.D.c;•~ 1• 35 
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t 
sensitive Oiplomatio issue, or a matter on 

I 

information from conridential intelligence 
I 

sources. 

intractable problem or bow to proceed when the basis"for 
I 

President's r9quest cannot be disclosed to anyone, perhaps even 
.... · ' 1 

I 

to the court. 
,j 

Moreover, even se~ingly minor changes in the .Prelilident's 
t 

schedule are imbued with aignificant portent by observers --
. . . I 

foreign and domestic --'such as wheri·the President hastily sched-

ules an nexpected meeting with his nat-ional security adviser, or 
~~·--~~----~·~----~r------~~--~~------------~ 

t 
with an ambassador, or 'ven wh n the President must cancel a few 

J 

hours' worth of appointments f r unexplained reasons. Indeed, it 
I 

is not uncommon for a P~eside1t to seek to maintain a pretense of 

'business as usual• to ~sk a~ impending crisis. In such circum· 

stances, simply having to ask: a court for a . change in the 1 it iga- .· 
I 

, , ·I 
tion schedule obviou•ly·would be highly damaging.~ 

' ' 

29 

l 
I 
I 

J ' 

Presidents Carte~ •nd Reagan provide dramatic examples: 
during the 1980 miJJaion to rescue the hoatages.in Iran, 
President Carter.•~ted to spend every moment monitoring the 
progre111 of the·railcue mission, but had to stick to (his] 
regular schedule·ahd act aa if nothing of the kind was going 
on. • carter, aup-!'fi n._, at: 514. Similarly, when the 

· invasion of Grena~ was being planned, President Reagan was 
week-ending at a GForgia golf club. He wanted to hurry back 
to Washington, but~ his advisors told him •that a change- in 
his] schedule migbt draw attention to the possibility of u.s. 

l.ntervention. • .. He: decided therefore to remain in Georgia, but 
partic::ipated in me~tings by uar ef telephone. Cannon, supra., 
n. at 441-42. f either Pr~'dent had been osition 
where he was requi ad to ask a ourt to change his chedule 
even it no explana. ion whatsoe e~ere requirec1 - - t could 
have poled a threa~ to the milit ~ operations. 

' 
01 UI13.0l-D.C. lerwr Ia ' 3 6 / ' ; • c. • -



' '. i 
. . l 

ruptcy, reep~dent would automatically 
...... j . 

the same position she will be 
'' j 

. ' ~ 

prevails before this court except that 
; 

ruptcy stay·i8 indefinite, while the stay in this case 
l 

'·" ',. . ... ·.·'· ' ' has a definit~ term, circumscribed by the constitution-
1 ' 

al·limit on alPresident's tenure in office. The insti-
' I 

tutional intetest i~ the orderly resolution of the 

' bankruptcy ee~ate justifies the imposition on the 
' ,' .. ' ..... ~ ' 

pl•intiff. ·. :$frely the i~terest in the orderly conduct 
., 

of the Pre~id~ncy is.at least as strong, if not stron-
l 

ger. .. ' ' 'i 
I 

The Soldiera~d Sailors• c~·-vu ·Lef Act of 1940, so 

U.S.C. app.-~~-~2~ (1988 & pp. V 1993), provides 

tha_t civil"_elfims b;\~ga military personnel are 

. to be toll~d ~nd stayed w ile they are on active duty. 

This is to . e~ble memb rs 0 '"::~he armed forces u to 
.. ' ... j ~ 

devote the.ii: ~ntire d.nerrnr to t'·~,e defense needs of the . 
. 1 ~4 M 

' ~' 
Nation. II 'so b.s. app. § .510 (198~;. 

I 
1 

analogous to the 

dEmt Cl into · ~eeks here. 3~ 
...•. ~~,,, .... ,·j .. 

I 

This is 

Presi-

l ' . 

Spec-ifically, a. la"'aui against/:n active-~uty service member 
is to be stayed.~~eas >t can~ shown that the defendant's 
"ability . . . ·.eo· Fondue his defense is not materially 
affected by reason· of hie i1ftary service." SO u.s.c. app. 
§ 521 (1988). · The~ Preside ~t!here does not claim to be on 
active military st~tus. N9~\?-oes he claim protection under 
this act, or any o~her;lisla"tion. Rather~ the re~ief sought 

. . ~ ( cont 1.nued ..• ) 
I 

r~t~, .. ~·~ ~3 
(.S .~ ;:;;.:::i:::_ 

~ (,"Ct.l>f.C( 1 lw..t ~ fmF( rn lu <J"'-cbtJ(a4cl, /,NrlA. ~r f., 
\"-use" ~.~c...~.-· •l· . . 

WJC LIBRARY PHOTOCOPY 



• 

i . 

. ·' I 

Courts aliJO _,tnfY defer civil 

cluslon of .. a tel·ate4 .criminal prosecution 
... ' . ~ 

1 

same defen~an~, if doing so is in the interests o . 
.. . I 

justice or·:·:th~- public'~ interest. in criminal law en-
1 

forcement.~ ~at process may, of course, take several 
• 
I 

years. Durin~ that time, the civil plaintiff -~ who 

may have been. injured by a party ~ho engaged in crimi· 
1 

nal condut;t ... ~J- is afforded no relief. 
~ 
1 

' ··i 

• The doctrine of primary jurisdiction, where it applies, 
. j 

.. ·' '· .. ···~ .. . 

· . _also compel~·plain.tiffs to postpone the litigation of 

their civil''-~la1ms while they pursue administrative 
·I 

.proceedings, ~even though the administrative proceedings 
'1 

may not provi]de the relief they seek. This process too 
. ·1 

can take sev~ral yea~s. see, e.g., Ricci v. Chicago 
. . . . ~ 

Mercantile ~cb., 409 U.S~ 289, 306-07 (1973). This 
.j 

doctrine ens~res that a regulatory agency will be able 
:- .. i 

to pursue it~ institutional agenc1a.in an orderly·fash-
- • -1 

j 

ion. [CIUr:iDS to provide] The institutional inter­
.i 

ests of the-~residency are, again, surely as strong and 

I 
i 

here emanates from the nat ,e of the President's constitution-
35 ( ••• contin:ued) . · · ~· ~ . · · 

al duties and p'X'i~ciples o ;.. eparation ·of power. 

36 
. . ... 1 . . 

See, e.g., Koeste~ v. Ameri.can RepublJ.c Invs., 11 F.3d 818, 
823 (8th Cir. 199~); Wehling v. ColumbJ.a Broadcasting Sys •• 
608 F.2d 1084 (St~ Cir 1979); United States v. Mellon Bank, 
N.A., 545 F.2<1 869. (3d Cir. 1978); Texaco co. v. Borda, 383 
F. 2d 607 (3d Cir. 11967) . 

. I 
. i 
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. 2. "Case Management" By State Trial Courts Is 
Inconsi8tent With The Constitutional Struc-

. t Ure. . . .. . . . -. . . . . . . . . . . . . . . 39 

The Relief Sought Here Is Not Extraordinary, And 
Would Not Place t~e President "Above The Law." 

Presidents Remain Accountable For Private 
Misconduct. . . . . . . . . . . . . . . . . 

II. THE LITIGATION OF THIS PARTICULAR PRIVATE DAMAGES SUIT 
AGAINST THE PRESIDENT SHOULD, IN ANY EVENT, BE DE· 

41 

45 

FBRRED. • • • • • ·• · • • •· • • . • . . . • • • • • • • • 4 9 

A. 

.. B. 

several Factors Weigh Heavily In.Favor Of Defer­
ring This Litigation In Its Entirety ..•.•.. 

At A Minimum, The District Court's Decision To 
Stay Trial Should Have Been Sustained. . ... 

1. 

2. 

The Court Of Appeals Lacked Jurisdiction To 
Review The Respondent's Request To Overturn 
The District Court's Decision To Stay Trial. 

The Court Ot Appeals Erred In Reversing The 
District Court's neciaion To Stay Trial In 
This Case. . . . . . . . . . . . . . . . 

49 

53 

53 

57 
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' .. 
'· 

will not significantly impair the President's 

to the duties of his office.R P@t. App. 31. 

The court of appeals denied the President's 

rehearing en bane. Three judges did not participate, and Judge 

McMillian dissented. Judge McMillian stated that the panel 

maj OJ;ity' 9 holding 'demean [ed] the Office/ t~e President. • Pet. 

App. 32. He· further stated that the hold:ing •would put all the 

problems of our· nation on pilot control and treat as more urgent. · 

a private lawsuit that even the [respondent) delayed filing for 

at least three years,". and would "allow· judicial interference 

·with, and control of, the President's time. • Pet. App. 3 3 .. · 

SUMMARY OP ARGOMmn' 

The President, uniquely among federal officials, has the 

sole responsibility for an entire branch of the federal govern· 

·ment. For that reason, litigation against the individual who is 

serving as President unavoidably impinges on the consti4utional -

responsibilities of the Executive branch. The Framers explicitly 

recognized this point, as has this Court, on many occasions. 

A per~onal damages action is a particularly burdensome and . 

disruptive form of litigation. As a practical matter, no Presi­

dent can be disengaged from a lawsuit that seeks to impugn his . 

reputation and threatens him with enormous.financial liability. 

Even if a President ultimately prevails, protracted personal 

damages litigation can make it impossible for an individual to 

devote his undivided.energies to any demanding job, much less to 

one of the most demanding jobs in the world. Judge Learned Hand 

OlUilJ.Ol-D.C. Sft'/111' Ia 8 Draft AIJIIIII. 4, 1990- 6:117 pm 
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once commented that as a potential litigant, he 

lawsuit beyond anything else short 

this re~pect the President is like 

that the President's lawsuits, like the President's sickness, 

becomes the nation's problem. 

There is also no reason to believe that, it it is estab· 

lished that private damages actions against sitting Presidents 

may go forward, ·such suits would be rare. To the contrary, 
. I ' 

parties.seeking publicity, part1san advantage. or a quick settle~ 

ment will not forbear from using such litigation as a means of 

advancing their objectives. The usual means of discouraging or. 
complaints are especially ineffec-

tllese kinde of liH1it9r\wAicl:l are'(.___ iv..lke.n ca.Ae.S', 
I 

disp:r:gport.i.onatel.y likely te ee filed against the Preeident(.__.. 

Even the panel majority did not dispute the basic point that 

personal damages litigation against an inc~ent President 

threatens the functioning of the Executive Branch. But the panel 

· rejected deferral of the litigation as a remedy, and instead 

concluded that "case managetnent" by the trial court could ade­

quately protect the President's interests. ··case management, " 

however, only exacerbates the separation of powers problems, by 

entangling the executive and judicial branches in an ongoing and 

mutually damaging relationship. 

In concrete terms, trial court "case management" means that 

whenever a President believes that his responsibilities require a 

change in the schedul'e of the litigation against him, .he will 
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have to seek the approval of the trial judge, state 

That judge will be aut~orized to insist on an o! the 

President's .reasons for seeking a schedule change, 

state of affaire in itself. The trial judge will then review the 

President's explanation and decide·whether to acce.pt it, or 

whether the President should instead rearrange his p~iorities to 

devote more time and attention to the litigation. 

The President's priorities, however, are inseparable from 

the priorities of the Executive branch of the federal government. 

Judges should not be in the position of reviewing those priori· 

ties. If they are, the effect will ·be to enmesh the President 

and the judicia~ ' a series of controversies over highly 

~ensitive and, in an sense, deeply political issues 

about the President's official prioritiesA to the great detriment 

of both branches; l 
Moreover, state courts are likely to become the natural 

venue for private civil damages actions against an inc\rnment 

President, because such suits often will not involve federal 

claims. ~e Framers were well aware of the potential for con· 

flict between the states and the federal goverrunent, particularly 

the Executive branch of the federal government. They could not 
' ' ' 

possibly have contemplated that state trial judges would have the 

power to control a President that is inherent in •case manage­

ment• ·· much less that they would have the power to compel an 

incumbent President to stand trial in a state court. This 
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further demonstrates that deterral, not "case ma.na.g 

more consistent with our constitutional scheme. 

The temporary deferral that the President seeks 

contrary to the court of appeals, an extraordinary remedy, and it 
. 

does not place the President "above the law~" In a variety or 

circumstances ~- ranging from the automatic stay in bankruptcy to 

the doctrine. of primat·y _jurisdiction to the suspension of civil 

actions while criminal proceedings are pending -- litigation is 

delayed in our system in order to protect significant public or 

institutional interests. The interest in protecting th~ Presi· 

dency from disruption is at least as strong as the interests 

underlying these well-established doctrines. 

Deferral also does not place unreasonable burdens on respon­

dent. In many cases -- for example, where absolute, qualified, 

or diplomatic immunities apply -- settled doctrines deny recovery 

outright to innocent individuals who may have been grievously in­

jured. While we do not deny the costs of delay to plaintiffs, it 

remains tiue that deferral of this litigation does not .preclude 

respondent from ultimately seeking a remedy and, if warranted, 

recovering on the merits. Finally, deferral of course does not 

mean that the President is unaccountable for wrongdoing or is 

"above the law.• Deferral leaves him no less accountable, not 

only in court but-in other important forUms, such as.public 

opinion. Only the timing of the litigation is affected. 

:In aH:y eoent, uRder separatieH of po•er:s principles eeecar:­
lJ.shed by this Court·~ d.acioieas/~spondent's suit, in particu~ 
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' ' 

t.tY\Jv. .n"Ma~lM <{l'fl-WU\ 1¥\ut.-iyLu €th,.~~~Lcl ~1 
\--W \ ~W.v ~I~ J~c.-\ h w_S • · 

lar, should be deferre~. The suit is based on conduct that 

occurred be!ore the President took orrice, arid therefor~, pres-
. . 

ents no risk of abuse of Presidential power. Respondent seeks 

only damages, and therefore can be made whole.even if the pro­

ceedings are delayed. ·The suit .involves the President personally 

and directly, not peripherally, so it is especially likely to 

impinge on his ability to perform his official duties. And 

respondent could have sought relief long before the President 

assumed office, but chose not to do so. 

At a minimum., the_ court of appeals erred in overturning the 

district court's order staying the trial. The court of appeals 

·lacked jurisdiction to review that order. On the merits, it 

erred by failing to conduct the kind of specific inquiry into the 
' . . 

facts of this case that is a prerequisite of overturning a 

discretionary judgment by a trial court. 

ARGtJMBNT. 

I. PRIVATE CIVIL DAMAGES LITIGATION AGAINST Abf lNCOXBElfl' PRESI.; 
DENT MUST, IN ALL BUT THE MOST DCBPTI~AL CASES, BB DE· 
FER.R.BJ) UNTIL THE PRESIDENT LEAVES OFFICE. 

A. A Personal Damages Action Against AD Incumbent Presi­
dent Would Seriously Interfere With The Discharge Of A 
President's Article II Responsibilities And Jeopardize 
The Separation Of Powers. 

1. The President,. Unlike Any Other Official~ Bears 
Sole Responsibility For AD Entire Branch Of Gov­
ernmenJ:, · 

Undar our system of government, the Executive Branch is the 

sole responsibility of the individual who has been elected Presi­

dent, and anything that significantly affects that individual 

will affect the functioning of the Executive Branch as well. For 
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this reason, even a private lawsuit against: the President imping­

on the Presidency and the operations ot the EXecutive. · 

That the President "occupies a unique position in the 

nstitutionalscherne" (Fitzgerald, 457 U.S. at 749) has been a 

central and all but undisputed axiom of our constitutional eyetem 

since the Founding.· It is borne out by·the statements of the 

Framers, the decisions of this Court, and of course the text and 

structure of the Constitution itself. 

Article II, § 1, vests the entire "executive Power" in "a 

President, • who is indispensable to the execution of tha.t power.• 

The Presidentalone is director of all the executive departments,. 
j --.t\.AA~ V'.\ '+tu ~ \I'L.\1 CA.An ~(A_ .fv.- h-v~ \\A. 1~ ~ . · . .) 

f and comrnander-1-n-Chief of the armed t·orcee·. The Constitution 

places on him the responsibility to take care that the laws are 

faithfully executed. U.S. Const. Art. II, § 2. The Framers 

recognized that their decision to vest the executive power in a 

single individual, instead of in a group or council, waa a 

crucial aspect of the constitutional plan, and in the Federalist 

papers they devoted as much attention to.that decision as they 

did to any single provision of the Constitution. See :1enerally 

THB FEDERALIST Nos. 70-77 (Alexander Hamilton). 

4 PHILo I P B • KORLAND, WATERGATE AND THB CONST!TUTI ON 13 5 ( 19 7 8 ) ( "The 
President is ... the only.officer of the United States whose 
duties under the Constitution are entirely his responsibility 
and his·responsibility alone. He is the sole indispensable 
man in government, and his duties are of such a nature that he 
should not be called from them at the instance of any . . . 
branch of government.•). 
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has many advisors, the Presid~nt cannot d!!legate 

imate decision making_authority and accountability for matters 

. war and peace, international relatione, domestic terrorism, 

the economy, and other profoundly important questions of national 

policy, which affect millions of people in this country and 

around the world. The President's obligations to the office 

never cease. serious crises can and otten do erupt unexpectedly, 

commanding the President's immediate attention . 1 

To combine all [this] with the continuous need to 
be at once the representative man of the nation 
and the leader of his political party is clearly a 
call upon the energies of a single ma.n unsurpassed 
by the exi~encies of any other political office in 
the world. · 

2. To·Subject An Incumbent President To Civil Litiga~ 
tion In His Personal Capacity Would Be Inconsis­
tent With Historic Understanding. 

courts 11 traditionally have recognized the President's 

constitutional. responsibilities and status as factors counseling . 

judicial deference and restraint." Fitzgerald, 457 U.S. at 753, 

& n.34. Accordingly, throughout our nation's history,· courts 

I 

. VJu, 11-ttt'V'(_ 
~ ~t l,.(_tt~/ 

. \ 1 J. \--oJu ~ l 

This has been true of ~very modern Presidency. To give just 
a few examples, President Reagan was aroused from sleep to 
deal with the Libyan downing of two American Navy fighter 
planes; approved U.S. participation in a multinational 
peacekeeping force in Lebanon while at his ranch in Santa 
Barbara; and attended to the crisis occasioned by the .soviet 

~N £AA.l. I 'w.. do-wning of a KAL Flight 007 while on vacation. Cannon, supra 
· ~~ ~ · n. _ at 191, 399, 420. President Carter spent one of his · 

~~~ ..J \-b L vacations reading psychological profiles of Anwar el-Sadat and 
~ VJlN Menachem Begin in preparation for the Camp David Summit. 

CM- vtA.C.O..~ c-,.... Jirrany Carter, Keeping Faith -- Memoirs Of A Preside-nt, p. 57 
~ _ ~ QBantam Books 1982) (hereinafter •carter"). [OTHER. EXAMPLES TO 

w- I \AJ.._ 0 CC4.1 .... COMB) . 
j V... cJ 0 {.t \AVV€AA~ . . 

~ ~~~~ Laski, supra. n. _, p. 26. 

\!.N\ ~t-\ ~ ~ 011$8\J.OI-D.C. ~ h A_ 
s 'vv ~ 0'-A ~ ~~.~ \" ' h- fl-u- \.M..L 

--h. J~ ~ ~ ~~ •. J.~v-. 
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actively litigated while the defendAnt served as 

In Fitzger~ld, the Court explained that historically, the 

President has been subjected to a court's jurisdiction only when 

16 In New York ex rel. Hurley v. Roosevelt, 179 N.Y. 544 
(1904}, Theodore Roosevelt was sued in his capacity as 

. Chairman of the New York City Police Board, a.position he. 
held in 1895. [Cite] An intermediate court ot appeals af· 
firmed dismissal of the complaint on January 25, 1901, (179 
N.Y. at 544), nine months befo~e he assumed the Presidency. 
[Cite] The New York Court of Appeals affirmed the dismissal 
without opinion in 1904 while President Roosevelt was in 
office. 179 N.Y. at 544. · 

In DeVault v. Truman., 194 S.W.2d 29 (1946), the plaintiff 
allegedthat in 1931 Harry Truman and other judges in Jack­
son county,· ·Missouri, improperly committed him to a mental 

·institution. The action was initiated in November 1944 (id. 
at 31), and the trial court granted the defendants' motion 
to dismiss~ Mr. TrUman became President in April 1945. 
[Ci tel . One year later, the Supreme Court of Missouri af • 
firmed the order dismissing the complaint. 194 S.W.2d at 
32. . . . 

A suit was filed against Senator John F. Kennedy during his 
1960 campaign and settled after he took office. Certain · 
delegates to the 1960 Democratic convention sought to hold 
him .liable for injuries incurred while riding in a car that 
had been rented to his campaign. Complaint, Bailey v . 

. Kennedy, No. 757200, and Hills v. Kennedy, No. 757201 (Los 
Angeles county Superior Court, both filed Oct. 27, 1960 and 
subsequent! consolidated) (C.A. App. 128 .135) {hereinafter 
"Bailey"). After he was inaugurate , President Kennedy 
argue that he was entitled to a stay as Commander in Chief 
of the Armed Forces, pursuant to the Soldiers' and Sailors' 
Civil Relief Act (discussed infra, at Part ) . A Los 
Angeles Superior_Court judge denied this motion without 
written opinion. See Bailey, Motion to Vacate Pre-Trial 
Date and Stay FUrther Proceedings (July 5, 1962) {C.A. App. 
145} and Notice of Denial of same J 1 31 1962 (C.A. 
153). e court ~ no permit the plaintiffs to take the 
res1dent's deposition, requiring only that he respond to 

written interrogatories. Bailey, Order denying motion for 
deposition (Aug. 27, ·1962) (C.A. App~ 155). 'The case was 
settled before further discovery against the President. See 
infra., pp. _. 
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The traditional practice has been fully consistent with this 

torical understanding. While "[i]t is settled law that the 

eparation-ot-powers doctrine does not bar every exercise or 

jurisdiction over the President,ft id., 457 U.S. at 753,- it 

generally was assumed that one could not hale an incumbent Pres!· 

dent into court and seek daiMges from him personally. see id., 

4~7 u.s. at 758 'n.l (Burger, C.J., concurring). In ract, so 

far as can be detemined, no President has ever been required to 

give evidence in a civil proceeding ·· let alone appear as a 

defendant and no President~as ever been compelled to give 

testimony at triaDor app.ear personally in court in any case, 

civil or criminal. President Jefferson was sued for official 

actions.he took while he was President, but notably, not until 

after he left office. 1
' Three other Presidents had civil damages 

litigation pendirig against them during their tenure in office, 

but in each case, suit was filed before they took office; tw~ 

re effectively disposed.of before the President was sworn in; 

,, ~ l-\OT 8l.AN(_ l tt-f ~~. ~-~ 7 ~\ CAiV4-k 
) . \\__ 

k.t \A C:..tAA.-q> ~ [ ~ ol.._ tv J.o &-1 ~ U. ? ctJU ~ l-U. lN\.Q cv-

~'\ l>~'~e.Jl. ~1~~s? t\- 1'-u ~~ i"J 

lA' '\ C. lt_M . . 

1' ( ••• continued) 
ratifying conventions. The ·Court noted that Rhistorical _ 

u 

evidence must be weighed as well as cited. When the weight of 
evidence is considered, we think we must place our reliance on 
the contemporary understanding of John Adams, Thomas Jeffer­
son, and Oliver Ellsworth.w 457 u.s. at 752 n.31. 

LiviilgStOll v. Jefferson, 15 F.Cas. 660, _ (C.C.D. Va. 1811) 
(No. 8,411) (suit for trespass, based on federal seizure of 
land, ·dismissed for want of venue) . 
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unprecedented decision by -the court ot appeals in· 

~riVate civil damages litigation ~jever 
thought to warrant an exception to the Framers'1understand-

ing. To the contrary, such litigation does not serve the broad­

based, compelling public or constitutional interests enumerated 

in Fitzgerald, 457 U.S. at 754, and is an abrupt break with well­

established tradition. 

3. Civil" Damages Litigation Against A Sitting Presi· 
dent Would Seriously Impair The President's Abili­
ty To· Fulfill Bis Constitutional Functions. · 

In Nixon v. Fitzgerald, this Court held that the President 

enjoys absolute. iimnunity from damages liability·for acts within 

the. •outer perimetern of his official duties. 457 u.s. at 756. 

The logic of Fitzgerald compels the conclusion that incumbent 

Presidents are entitled to the much more modest relief sought 

here -- the temporary deferral of private civil litigation. 

Fitzgerald relied upon three- significant grounds. .First, 

the Court was concerned that to subject a President to liability 

for official conduct would inhibit him in carrying out his duties 

fearlessly and impartially, and would inject courts improperly 

into Presidential decision making. Fitzgerald, 457 U.S. at 752 

& n.32. second, the court stated, •fb]ecause of the singular 

importance of t.he Pres_ident' s duties, • the •diversion of his 
-

energies by concern with private lawsuits would raise unique 

risks to the effective functioning of government.• · Id. at 751. 

And third, the Court was concerned that the "sheer prominence of 

the President's office• would make him nan easily identifiable 
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for civil ·damages." 457 U.S. at 752·53 (toot· 

This case is different from Fitzgerald, of course, ln that 

it largely ~oes not touch ~pon official actioris. Accordingly, it 

'does not warrant, and the President does not seek, any imunity 

from liability. But because this case involves a. sitting Presi­

dent, it directly implicates the other two concerns that prompt~d 

the decision in Fl tzgerald: the President's vulnerability to 

civil damages actions, and. the diversion o~ the President's time 

and attention to attend to such litigation. These concerns are 

pre.sent equally whether the lawsuit is based on private conduct 

or official conduct. Defending such a suit is not any lese of .an 

_imposition on the President's ability to attend to his constitu-

tional responsibilities, or any less of a "risk(] to the eftec­

tive functioning of government." Id. at 751. Protection for the 

. -Presidency therefor.e is still required, albeit the much more 

limited protection of holding litigation in abeyance until the 

President leaves office. 

The burdens of being a party to civil litigation are widely 

acknowledged and require little elaboration. Judge Learned Hand 

6(L ~ &-ruf once commented that as a potential litigant, he would "dread a. 
CU\1\0-1 

lawsuit beyond anything else short of sickness and death." 11 In 
wt\r(.. 

~VV\ this regard, the President is like any other litigant, except 

~L 
~~~ 

II 3 Lectures on Le~al Topics, Assn. of the Bar of the City of 
New York 105(1926) (quoted in Fitzgerald, 457 u.s. at 763 
n. 6 (Burger, C. J. , concurring) . 
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President's litigation, like a President's illness, 

rnes the nation's problem. 

A protracted lawsuit does more than •tie[) up the 

i 1 Vvtu.ck. defendant's time"; it· "prolongs the uncertainty and anxiety that 
w~ 
+t,_C\A..Rt_ are often the principal costs of being sued. 11 Bclll v. City of 

--------~------~----~ 
Chicago, 2 F. 3d 752, 759 (7th Cir. 199 3 ) .. ~T ~ 

~ 1f. . alone of ·civil damages litigation would be an enormous imposition 
I c!~ \- 'Uu~-tk... . 

The discovery phase 

~u~ on a President's time and.attention. "No. one disputes any longer 
WV\A\[ view 
11 ~ .•. ,, that today the process requires la.wyers to try their cases twice: 

d\o\ ):j e,.l 
~ fA. once during discovery and, if they manage to su:rvive that ordeal, 

10-A.\..ic.Ja.~o-11 · once again at trial. 1119 Discovery, •used as a weapon to burden, 
~ 

'lw<A:1.,'TJ discourage or exhauSt. ~he opponent, • makes even a relatively 

. t" ~~~~~f. minor case a costly and lengthy ordeal.lO As this Cou-rt has 

recognized, "pretrial discovery . . . has a significant potential 

for abuse. This abuse is not limited t.o matters of delay and ex­

pense·; discovery also may seriously implicate privacy interests 

of litigants and third parties." Seattle Times Co. v. Rhinehart, 

467 u.s. 20, 34-35 (1984} (footnote omitted). 

The instant case clearly illustrates these points. 

Respondent's counsel. have revealed their intention to pursue 

discovery aggressively, stating that, •all is on the table in [] 

19 

20 

Grif.fin B. Bell, Chilton D. Varner, & Hugh Q. Gottschalk, 
Automatic Disclosure in Discovery -- The Rush to Reform, 27 
Ga. L. Rev. 1, 8 (1992). 

Hon. William W. Schwarzer, Slayin~ The Monsters or Cost And 
Delay: Would Disclosure Be More Bffective Than Discovery?, 74 
Judicature 178, 179 (Dec./Jan. 1991). 
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counsel, the President can essen· 

ignore the litigation. Pet. App. __ . It was even sug· 

that the President could forego attending his own trial. 

Pet. App. (Beam, J., concurring). It should go without saying 

that when the President is a defendant he is entitled to -- and, 

as a practicalmatter, will simply have to·· devote considerable 

time and attention to his defense. 

This would be true whether the litigation involved allega- . 

tions regarding personal misconduct, as here, or a disputed 

commercial transaction. Any case relating to events in which the 

President personally was involved would require the President's 

participation at almost every stage. !n order to adequately 

protect his interests, the President, like any responsible 

litigant, would be required to review the complaint and answer; 

prepare and assure the veracity of discovery' responses; ~ 

Jrevi~w documents; assist counsel to prepare for other 

witnesses' depositions; review those depositions and other evi­

dence in'the case; review the opposition's pleadings and motions; 

and consult with counsel throughout the case. He also would have 

the right and the obligation to review and approve all pleadings 

and motions filed on his behalf .. Beyond that, the President 

would have ,to prepare for and participate in his own deposition, 

and finally, attend trial perhaps for weeks or months, far 

from Washington·-- as is·, of course, his right. 

The panel majority's antiseptic notion that the President 

can remain aloof from a personal damages action against him 
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ply does not conform with r~ality. In truth, the litigation 

significant part of the Pree!dent'e time, while 

e urgent business of the nation competed for his attention. 

The President would be put to an impossible choice between 

attending to his official duties or protecting his personal 

interests in the litigation -- a choice that is unfair both to 

the President and to the nation he serves. 

Even one lawsuit would have the potential seriously to 

disrupt the President's conduct or his official duties, just as 

one lawsuit could disrupt the professional and personal life of 

any individual. But if the Court allows private civil damages 

litigation to proceed against a sitting President~ there is no 

reason to think that such lawsuits will be isolated events. 

Presidents likely would become •easily identifiable targets" for 

private civil damages actions in the future. Fitzgerald, 457 

U.S. at .752~53. Those seeking publicity, financial gain or 

partisan political advantage would be altogether too willing to 

use the judicial system as an instrument to advance their private 

agendas, at the expense of the public's interest in unimpeded 

constitutional governance. 
l~ 1M.hcu..lo.v _ . . _ 

· Civil d~gee 'iit:igation against the President alae fias the 

potaatial to correde the politic~l proeeae,r fny President ~ 
.._ - ~.-<~ ov. I.L \,. t...e. 0\.M.t.. J -
~lnerable to politically motivated ~strike suitsR 

financed or stimulated by partisan opponents of whatever stripe, 

hoping to unde~ine a President's pursuit of his policy objec· 

tives or to attack his integrity, and thereby diminish hie effec-
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as a leader. Partisan opponents would also be tempted 

suit in order to take advantage or modern discovery tech­

unknown throughout most ot our history, to uncover 

personal and financial information about the President, his 

family and close associates.n_ lA~ eiJ Tlv..... ~JitlcJ '~-tdtM.A. tv-­

'ltv. \ \1..\.t'-V\t\ t--V q {M.A.v n.. v. ~ J.. 1!. w v ~ J. ~ TU...L · '? ~ h' c.~ 1 vu u_ t L 
Even if a claimant has a legitimate grievance, litigation 

against an incumbent President can deflect the exercise o! the 

popular will by appropriating the President's time and energy, 

which properly belongs not to the party who sued the President, 

bcit to the electorate. Therefore, "[w]e should hesitate before 

arming each citizen with ~·kind of legal assault weapon enabling 

him or her to commandeer the President's time, drag him from the 

White House, and haul him before any judge in America.•~ 

n The suit against John F. Kennedy,_ supra n. __ , illustrates how 
plaintiffs can use litigation for purposes or political mis­
chief and.potential extortion. The plaintiffs, convention 
del~gates from Mississippi who believed President Kennedy's 
policies were inimical to their state, were injured while 
riding in a Kennedy campaign car. Bailey, Reply to Objections 
to cross·Int,errogatories at 4·5 (Sept. 28, 1962) (C.A. 
App. i56} .. They attempted to propound politically embarrass .. 
in~terrogatories to Robert F. Kennedy, who had been the 

·President's campaign manageri sought to obtain information 
about Kennedy family finances; and used pleadings to promote 
views that the President was using his office to harass them 
and their state. See Bailey, Cross-Interrogatories to Rob· 
ert F. Kennedy (Sept. 20, 1962) (C.A. App. 162}; Bailey, Reply 
To Objections To Cross-Interrogatories at 3-4 (Sept. 28, 1962) · 
(C.A. App. lSG). As fatuous as the allegations were, Presi-
dent Kennedy settled the suit for $17,750, a significant sum 
in 1963. Two Suits Against Kennedy.Se.ttled, Los _Angeles Herald 
Examiner, April 2, ·1963 (C.A. App. 181). Not all Presidents · 
will have access t6 personal wealth t.o dispose of veXa.tious 
litigation in the interest of an unimpeded Presidency. 

Arna.r &: Katyal, supra·--- at 713. 
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g sensational allegatione, might willirigly incur the costs 

itigation even if there is no hope of success on the merits. 

Nor does a motion to dismiss or fg~ s~ry jua~~romise 
swift or,painless relief for the target of meritless lftigation. 

A.potentia.l-priva.te cla.iin could be drafted in such a way as to 

entangle a President in embarrassing or protracted litigation 
. . 

simply by alleging claims based on unwitnessed one·on·one encoun-

ters, or by otherwise raising credibility issues. These kinds of 

claims are exceedingly di!ficult to dispose or under the stan· 

dards that govern pre-trial.motions. And even vhere motions to 

dismiss are granted, it can take years -· and numerous, expensive 

additional motions -- to obtain final dismissal of the suit and 

sustain that dismissal on appeal. 

As Chief Justice Burger recognized, 

[D] efending a lawsuit· today -- even a .lawsuit 
ultimately found to be frivolous often 

·-requires significant expenditures of time and 
money . • . . Ultimate vindication on the 
merits does not repair the damage. 

Id. at 763 (Burger, C.J., concurring). 

4. Criminal Cases Where A President Has Been A Third­
Party Witness Provide No Precedent For Requiring A 
Sitting President To Participate As A Defendant In 
Civil Damaqgg Litiqatiop. · 

The respondent and· the panel majority below minimized the 

disruptive effect of civil litigation on the Presidency_ by 

comparing the full-scale defense of a personal damages action to 

the few occasions when a President has testified as a ~on~party 

witness in a criminal or legislative proceeding. See Pet. App. 

__ ; id. at 22·33 (Beam, J., concurring). This comparison is not 
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Pl usible. The isolated event of giving teetimony ,in a proceed-.=-
~ . 

in to which one is not a.party beax-:s no resemblance to the 

a defendant in a civil action for damages. -In 

ract, · the lesson or cases involving Presidential testimony is 

more nearly the opposite of what respondentand the panel majori­

ty say: they show that requiring an incumbent E'resident to 

submit as a defendant in a private damages action would go far 

beyond anything a court has done before. · 

As this Court has emphasized, the interests at stake in 

criminal cases are of an altogether·different magnitude from the 

interests. affected by private damages actions. See e.g., Nixon 

v. Fitzgerald, 457 U.S. at 754. Not only is the public interest 

· in the accurate outcome of a criminal prosecution far greater 

·(see e.g, Berger v. United States, 295 u.s. at 88), but the 

defendant has a constitutional right, under the Compulsory 

. Process Clause of· the Sixth Amendment,_ to obtain evidence in a 

criminal proceeding. United States v. Burr, 25 ~.Cas. 30, 33 

(C.C.D. Va .. 1807) (No. 14,692d) . 24 

Only once in our history, in United States v. Nixon, 418 

u.s. 683 · (1974), has the Supreme Court ever required a President 

to give evidence. That case, of course, involved physical 

evidence, not the President's own testimony. Even so, the Court 

could not have been clearer that the limitation on Presidential 

autonomy was warranted only because of the •primary constitution-

-
This right, of course, has no constitutional counterpart in 
civil cases. [CITE] 
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Thus even obtaining third-party evidence from & 

a complex and delicate matter, to be done only in 

cases of great public need-- or where the constitutional.right 

to compulsory process is a.t stake -- and then only in a way that 

protects the Presidency from disruption. The difficulties· in-

valved in arranging for the President to testify as a third-party 
-

witness would be increased exponentially if the President were a 

defendant in a civil dc.mages action, which has the potential to 
-

interfere severely, over an extended period, with any 
-

individual's ability to function in a highly demandingjob. 21 

These criminal cases do not stand for the proposition that a 

sitting President could be called as a witness, much less a · 

defendant, in a civil proceeding. Criminal prosecutions, more-

over, must be approved by a public official and must be premised 

on probable cause. In the federal system and in many states, a 

17 

ll 

See United States v. Nixon, 418 U.S. at 711·15 (requiring in 
came+a inspection of presumptively privileged presidential 
tapes to ensure that only relevant, admissible material was 
provided to grand jury); Unlted States v. McDougal, No. LR-CR-
95-173 (E.D. Ark., Mar. 20, 1996) (videotaped deposition at the 
White House supervised by trial court via videoconferencing~ 
after which only directly relevant parties would be shown at 
trial); Poindexter, 732 F. Supp., at 146-47 (videotaped 
deposition); United States v. Fromme, 405 F. supp. 578, 583 
(E.D. Cal. 1975) (vide~taped deposition) • · art_ ~kt.l't · 
Private civil damages actions against the Presi~lso +c 
be s..igni fic.aatl¥"'rnore burdensome· than cases where he is sued 1"'4_ 
in h~s official capa<;ity. See supra, n . ...:....· T~l u .. 
AQ~~vor¥~~~~~~~~~~~~~~~~~~~ often turn ~~ 
on questions of law that are disposed of with ut discovery or 

. )rtrial. To the extent a factual ·record is eloped, this·~ 
CCl"-\ ~CM-L.\c.-t... accomplished by the President's delegates ithout his 

cJ1 ~ . . participation. · _ . 
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of eeparatedpowers. Because the President embodies a 

government, his priorities 2.te.the priorities of the 

Executive Branch. ·It tallows that "case management," when.the 

President is the defendant, necessarily means management ot the 

business of the Executive branch -- both in setting priorities 

for the President's time and kn the flow of information about the 
~ [ I, \A.A- IAO'I SU"""'L ~(A..'("'" \1,MI ~WAS. 

·President's schedule.'·~ \~ \r ~ \.AQ.t~ Ln:Ack h f1..uL t::V\...~u~l 
0\A... '1· "1-to ? l ~ 4Ct:l I L-\A ~· ~ t. UCV.. • 

"Case ~nagement" by trial judges not only threatens the 

independence of the Executive from the Judicial branch; it aleo 

inappropriately places judges 'in a position they· should not have 

to occupy -- the political arena. In suite against. the Presi­

dent, the trial judge will be operating in an atmosphere that is 
. . . 

almost certain, to be highly politically charged. Any signi.ticant 

decision that a judge makes will be scrutinized for signs of. 

partisan bias for or against the President. Decisions that might 

be routine in any other case, such as a decision to postpone the 

, defendant's deposition, for example, will if the President is the 

deponent become the subject of partisan speculation and corrl.l\erit. 

Moreover, judges attempting to assess the sufficiency of a 

President's explanation inevitably will be asked to distinguish 

between a President's "politicalw activities, on the one hand, 

Although some measure of judicial involvement in these very 
delicate matters may be necessary in the very limited situa­
tions in which a President is called as a thir~-party witness 
in a criminal prosecution or to serve some other compelling, 
broad-based constitutional or public interest, no such 

·overriding necessity exists when the President is sued in a 
routine civil action for damages. 
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ruptcy, resporident would automatically find herself in 
I 

the s~e position she will be in if the President 

. prevails before this Court except that the bank-

ruptcy stay is indefinite, while the stay in this case 

has a detinite te:nn, circumscrib~ by the constitution­

al limit on a President's tenure in office. The insti­

tutional interest in the orderly resolution ot the 

bankruptcy estate justifies the imposition on the 

plaintit!. surely the interest in the orderlyconduct 

of the Presidency is at least as strong, it not stron-

ger. 

The soldiers' and .Sailors' Civil Relief Act of 1940, 50 

u.s.c. app .. §§ 50~·25 (1988 &: Supp. v 1993), provides 

that civil claims by or against military personnel are 

to be tolled and stayed while they are on active duty. 

This is to enable members of the armed forces •to 

devote their entire energy to the defense needs of the 

Nation.• SO U.S.C app. § 510 (1998} .. ·This is 

straightforwardly analogous to the relief that Presi­

dent Clinton seeks here.~ 

Specifically, a lawsuit against an active-duty service member 
is to be stayed unless it can be shown that thedefendant's 
•ability . • . to conduct his defense is not materially 
affected by reason of his military service. • 50 U.S.C. app. 
§ 521 (1988) . The President here does not clatm to be on 
active military status. Nor does he claim protection under 
this act, or any other legislat~on. Rather, the relief sought 
· · (continued ••• ) 
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jur diction [over a President], muet balance the conetitutional 
-< 

weig t of the interest to be served against the dangers of 

on theauthority and functions of the Executive 

Branch." Id. at 753-54. This Court has also ruled that when 

action by another branch -- in this case the judiciary -- has 

"the potential for disruption" of Executive ~ranch !unctions, a 

court must detennine whether "that impact is just_ified by an · · ~ .J 

overriding need to promote objectives within the constitutional S 
Q... 

authority" of the Judicial branch. Nixon v. G~, 433 U.S. __ , ~ 

443 (19 __ ). Without dispute, providing a forum for the redress 

of civil rights and common law torts is an appropriate and tmpor- 1 
tant objective within the constitutional authority of the federal ~ 

J -~ 
judi_ciary. The issue here, though, is whether there is an "over"" ) (~ _c=._ 

riding need" topromote this objective at this time, if doing so ) s 
has "the potential to disrupt" the President's ability to perform -j c:. ; 
his constitutional functions. The key is "to resolve those com· ~ 

v 
peting interests in a manner that preserves the essential func­

tions of each branch." United States v. Nixon, 418 U.S. at 707. 

Temporarily deferring this l'itigation does just that. 

Under the separation of powers principles elaborated in 
I 

Fitzgerald, United States v. Nixon, and Nixon v. GSA, there is no 

justification for requiring this litigation to proceed while the 

President is in office: First, this suit involves the President 

both directly and personally. He is not a peripheral· figu~e or 

j 
!~ 

..4-
_e 

6 t 
... 

one. among many co-defendants; as the district -court found, he is f:\. 

the "central figure in the action." Pet. App. 71. Moreover, 

omm.oJ-!l.c. ~ 11 50 

) ll- Jt_~i -~ ~ Wl... C!_~d VLK. ~. ~ fl.U1 . e._~{..( 
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n~ture of the allegations, thia ie. the kind of litiga­

he must attend to personally. It alleges events in 
hich only he and the respondent wer.e involved, and directly 

at tacks his reputation and int-egrity. It is not the kind of 

litigation that can be handled by, for exainple, . the ·President's 

accountants or business associates. As discussed above, litiga­

tion of this nature is especially likely to be disruptive, . 

because it requires the_ President's personal time and. attention. 

Second, this suit concerns alleged pre-Presidential conduct, 

rather than unofficial condoct that the President. engaged in 

while in office. In a case of this kind, the plaintiff's inter_. 

est in suing the incumbent President will often be less, because . 

the plaintiff generally will have had an opportunity to sue 

before the President was elected, and indeed, had the opportunity 

to do so here. Yet the respondent chose not to file this action 

until 16 months after the President took office. 

Third, and related, this is a case in which the plaintiff's 

delay in bringing suit after the President was elected is not 

readily understandable .. Respondent claims that deferring the 

· suit will prejudice her interests; but respondent is, in this 
;--... .• 

respect, the author of her own predicament. This is not a case 

involving, for example, a latent harm that only becdrne known long 

after the fact; the facts alleged in the complaint were known to 

respondent at once, and the claims accrued well before the 

President took office. Yet respondent waited three years to act, 

filing barely within the limitations period for civil rights 
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ith the functioning of the Executive Branch is even further · 

Respondent's interest in vindicating her rights, and the 

judiciary's. interest in providinga forum for vindicating those . ,~t.O..~ J 
rights, are, of course, significant. But they are not ~ifi~ 

~mpaired by deferring this litigation. When the burden on 

the Presidency is compared with the very minimal impairment of 

these interests, it becomes clear that this litigation should be 

deferred in its entiiety uritil the President leaves 9ffice. 

B. At A Minimum, The District Court's DeciiJ_ion To Stay 
Trial Should Have Seen Sustained. 

1. The·Court.Of Appeals Lacked Jurisdiction To Review 
The Respondent's Request To OVerturn The District 
Court's Decisiop To Stay Trial. 

Respondent cross-appealed below to challenge the district 

court'S order to stay trial. A district court's decisi6n to stay 

proceedings, however, is ordinarily not a final decision for pur-

poses of appeal. Moses H. Cone Memorial Hosp. v. Mercury Constr. 

Corp., 460 U.S. 1, 10 n.ll (1983). While such orders may in some 

circumstances be reviewed on an interlocutory basis by way of 

writ of mandamus {see 28 U.S.C. § 651), respondent ·never sought 

such a writ .. u 

,. Some courts recognize that exceptions may exist in cases in 
which a stay is "tantamount to a dismissal" because it 
"effectively ends the litigation." See, e.~., Boushel v. 
Toro Co., 985 F.2d 406, 408 (8th Cir. 1993); Cheyney State 
College Faculty v. HUfstedler, 703 F.2d 732, 735 (3d Cir . 

. 1983). Even assuming that this exception should be allowed, 
. the respondent did not assert this ground as a basis for · 
jurisdiction, perhaps in recognition that it clearly is not 

(continued ... ) 
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The panel majority reasoned that Swint did not apply becauae 

ndent's cross-appeal was "inextricably intertwined• with the 

resident's appeal. Pet. App. 5 o.4.~ Even if the court of 

appeals properly interpreted Swint, however, the respondent'S 

cross-appeal was not •inextricably intertwined" with the 

President's appeal. That the.se two appeals raise issues t:pAt are 

distinct is evident from the distinct nature of the fnquiries 

they generate. The issue of ~hether the President can defer 

litigation raises a question of law; while the issue of whether a 

district court can stay litigation· is a discretionary determina­

tion determined by the facts of a particular case. While a dis­

trict court's legal decisions are entitled to no special respect, 

> '\oc IN<(f"T;c ~ k .... QJ. ( 1<('[~.,_ letl.e,... Jk"-r l'lv­
. ' ~ 'lVI..L ~ ~. 0\.AA.-J ~,...., 12u 1 C\A.L. J. .. JC~. 

' 2 ( ••• continued) 
· 1995); Pickens v. Hollowell, 59 F.3d 1203, 1208 (11th Cir. 

43 

1995); Garragbty v. Virginia, 52 F.3d 1274, 1279 n.s (4th 
Cir. 1995); McKesson Cor.p. v. Islamdc Republic ol Iran, 52 
F.3d 346, 353· (D.C. Cir. 1995), cert. denied, 116 s. Ct. 704 

(1996). 

The panel majority apparently was referring to the following 
dicta from SWint: 

The parties do not contend that the District 
Court's decision to deny the ... summary 
judgment was inextriCablY intertwined with 
that court's decision to deny the .•. qual­
ified immunity motions, or that review of the 
former decision was·necessary to ensure mean­
ingful· review of the latter. 

115 S. Ct. at 1212 (emphasis added). However, the Swint 
Court now~ere indicated that this language-was to serve as a 
new standard for pendent appellate jurisdiction, and dis­
claimed ~hat it was definitively recognizing such an exemp-
tion. Id. · 
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