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'QUESTIONS PRESENTED

- This uncomplicated civil action for damages against peti-
tioner, who is President of the United States, for acts com-
mitted before he became President, bears no possible relation
to his official responsibilities. No showing was made in the
district court that the lawsuit, or any aspect of it, would
impair the functioning of the presidency. The court of appeals
ordered the district court to refrain from * ‘creating scheduling -
‘conflicts” for petitioner on remand. The followmg questions
are presented:

. 1. Whether the court of appeals erred in holding that peti- )
~tioner was not entitled as a matter of law to a postponement
or a stay of all proceedings for the duration of his presidency,
when such a postponement or stay would effectively operate -

~as a grant of official immunity for acts beyond “the outer .

perimeter of [the President’s] official responsibility,” the limit -
for presidential immunity set forth in Nixon v. thzgerald 457
U.S. 731 (1982) :

Whether the court of appeals erred in reversing the dis-
trict court’s grant to petitioner of what the district court
termed a “limited or temporary immunity from trial,” Pet.
App. 68, for acts beyond the outer perimeter of his off1c1al
responsibility. : -
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2. Proper judicial case management is
sufficient to protect the interests of
‘the Executive Branch in this case and
would not violate the separation of
POWELS. ... . 34

II. THE COURT OF APPEALS CORRECTLY
'FOUND THAT, ON THIS BARREN FACTUAL
RECORD, THERE IS NO BASIS FOR A STAY
OF THE TRIAL OR THE LITIGATION '
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Suprente @Qourt of the Hnited :

OCTOBER TERM, 1995

No. 95-1853
- WILLIAM JEFFERSON CLINTON,
- ' Petitioner,
—-v.— :
PAULA CORBIN JONES,
S Respondent.

 ON WRIT OF CERTIORARI TO THE UNITED STATES
- COURT OF APPEALS FOR THE EIGHTH CIRCUIT

—Pp—

BRIEF FOR RESPONDENT

STATEMENT OF THE CASE

In Arkansas on May 8, 1991, respondent Paula Corbin
Jones was a $6.35-an-hour state employee, and petitioner
William Jefferson Clinton was the Governor. The complaint
- alleges that both were at the Excelsior Hotel in Little Rock
that day for the Governor’s Quality Manégement Conference.
While working at the conference registration desk, Mrs. Jones
(Miss Corbin at that time) and a coworker were approached
by Danny Ferguson, a state trooper assigned to Governor
Clinton’s security detail. Trooper Ferguson told Mrs. Jones
that “[t]he Governor would like to meet with you” in a suite -
in the hotel, and gave her a piece of paper with the suite

" _WJC LIBRARY PHOTOCOPY
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an unidentified trooper (clearly Mr. Ferguson) told the ma¥:
azine that, at Mr- Clinton’s request, he had approached a

woman named “Paula” and escorted her to Mr. Clinton’s room

at the Excelsior Hotel. The article reported (again clearly

based upon statements of Mr. Ferguson) that Paula had told

the trooper that “she was available to be Clinton’s regular

girlfriend if he so desired,” and thus implied that Mrs. Jones

was one of the many women who, according to the article,

had consensual sexual reIationships with Mr. Clinton. Upset

that individuals in Arkansas could (and did) id‘entify'her as

the “Paula” in the article, and angry at the falsehoods that had

damaged her reputation, Mrs. Jones publicly stated in Febru-

-ary 1994 that she had rebuffed Mr. Clinton’s advances and -

- asked that Mr., Clintdn‘ackhowledge that fact. Instead,‘through

press spokespersons, Mr. Clinton denied ever having met :
Mrs. Jones, publicly- branded her a liar, and thus further dam- r"’M'
aged her reputation. Complaint 47 41-51. ‘ - v‘} ‘/W

“ L - 6
On May 6, 1994, only four months after learning about thej’m}‘/ :

damaging magazine article, and after attempting unsuccess-
fully to obtain an acceptable statement by Mr. Clinton to
- settle the matter and to restore her reputation, Mrs. Jones filed
suit against Mr. Clinton and Mr, Ferguson in the United States
District Court for the Eastern District of Arkansas. Alleging

' the facts summarized above, her complaint asserts a claim
under 42 U.S.C. § 1983 (1994) that Mr. Clinton, acting under
color of state law, violated her constitutional rights to equal .
protection and due process by sexually harassing and assault-
ing her, as well as a claim under 42 U.S.C. § 1985 that
Mr. Clinton and Mr. Ferguson had conspired to violate those
_ rights. Her complaint also asserts two claims under Arkansas
. common law, one for intentional infliction of emotional dis-
tress against Mr. Clinton, and one for defamation against both
Mr. Clinton and Mr. Ferguson. Complaint 11 58-79.

~Mr. Ferguson’s answer to cOmplain; admitted, among other
things, “traveling in an elevator with plaintiff Paula Jones and
pointing out a particular room of the hotel.” Ferguson Answer.
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trary to our form of government, which asserts as did the
English in the Magna Carta and the Petition of Right, that
even the sovereign is subject to God and the law.” Pet. App.

68. Nevertheless in a self-contradictory holding that was
apparently premised upon isolated language in Nixon v.
Fitzgerald, 457 U.S. 731 (1982), the district court granted
-Mr. Clinton what it called a “limited or temporary immunity
) from trial,” Pet. App. 68; see also id. at 70 (noting that its
holding “amounts to the granting of temporary or limited
immunity from trial as Fitzgerald seems to require”). With-
out offering any reason why a trial, however brief and prop-.

erly managed, would interfere with Mr. Clinton’s official
duties, the court ordered an indefinite postponement of the
trial against both Mr. Clinton and Mr. Ferguson pendlng the
completion of Mr. Clinton’s term in office, whether that be
1997 or 2001. Pet. App. 68-71. The court nonetheless held
that discovery could proceed because “[t]here would seem to
be no reason why the discovery and deposition process could
not proceed as to all persons 1nclud1ng the President himself.”
Pet App. 71.

Mr. Clinton appealed the rejection of his full immunity
defense, Mrs. Jones cross-appealed t'he grant of “limited or
temporary immunity from trial,” and on February 24, 1995,
the district court ordered a stay of all proceedings, mcludmg
dlscovery, pending the appeal. Pet. App. 74. Mr. Clinton
asserted that appellate jurisdiction existed under the rule that
“denials of immunity are subject to appeal as of right under
section 1291 [and] the collateral order doctrine.” Opening
Brief of Appellant President William Jefferson Clinton 10, 23,
Jones v. Clinton, No. 95-1050 (8th Cir. filed Apr. 5, 1995).

~ On January 9, 1996, a divided panel of the Court of
Appeals for the Eighth Circuit affirmed in part and reversed
in part. Pet. App. 1. The Eighth Circuit held that nothing in
the Constitution or in this Court’s immunity case law lent sup-
port to Mr. Clinton’s claim of i immunity, as there had never -

App. 68. The court found Mr. Clinton’s contention to be “con-
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this lawsuit may move forward with the reasonable dis-
- patch that is desirable in all cases, without creating

scheduling conflicts that would thwart the Pres1dent s
~performance of his official duties.

If, contrary to history and all reasonable expectations, a
President ever becomes so burdened by private- wrong
lawsuits that his attention to them would hinder him in
carrying out the duties of his office, then clearly the
courts would be duty-bound to exercise their discretion
to control scheduling and the like so as to protect the
President’s ability to fulflll his constltutlonal responsi-
bilities. '

- The discretion of the courts in suits such as this one
- comes into play, not in deciding on a case-by -case basis
whether a civil complaint alleging private wrongs is suf-
4 ficiently compelling so as to be permitted to proceed
with an incumbent President as defendant, but in con-
-~ trolling the scheduling of the case as necessary to avoid
interference with pecific, particularized, clearly artic-
ulated presidential duties.| If the trial preliminaries
" or the trial itself become barriers to the effective per- |
formance of his official duties, Mr. Clinton’s remedy is
to pursue motions for rescheduling, addmonal time, or
contmuances :

- Pet. App. 13-16.

Judge Beam, concurring, emphasized that Mr. Clinton had
failed to point out any “specific hardship or inequity” that
would justify any stay of the litigation under this Court’s
decision in Landis v. North American Co., 299 U.S. 248, 254- -
56 (1936). Pet. App. 20. Judge Beam observed that Mr. Clin-
ton had “greatly overstated” the potential for “interbranch
interference” that would result if the lawsuit were allowed to
proceed. Pet. App. 21. Citing numerous occasions upon which
past Presidents had given testimony, Judge Beam explalned
that the potential for such interference in this particular case
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(1982), or in this Court’s immunity case law, howeverzgup-

© ports his theory. The essential rationale of official immunity

is that the imposition of personal damages liability on public
officials for official acts would cause them to “hesitate to
exercise their discretion in a way ‘injuriously affect[ing] the
~ claims of particular individuals.’ ” Id. at 744-75 (citation
omitted). As a consequence, presidential immunity was lim-
ited in Fitzgerald to “acts within the ‘outer perimeter’ of [the
President’s] official responsibility,” id. at 756 (emphasis
added), and Chief Justice Burger’s concurring opinion in that
case made clear that Presidents “are not immune for acts oui-

side official dutics,” id. at 759 (Burger, C.J., concurring). The

claim that Firzgerald supports protection for unofficial acts is
based upon language taken out of context. '

Mr. Clinton’s other authorities do not support his immunity
claim. The Framers did not intend to place the President
above the law, and thus did not confer upon Presidents any
personal privileges akin to those of a monarch who is
'sovereign in both person and office. Nor do United States v.
“Burr, 25 F. Cas. 30, 187 (C.C.D. Va. 1807) (Nos. 14,692d and
14,694), and United States v. Nixon, 418 U.S. 683 (1974),
support immunity. They simply stand for the proposition that

confidential and official presidential communications are pre-
sumptively protected by executive privilege, which may

- nonetheless be overcome upon a sufficient showing of need.
Here, no official acts or confidential communications are
involved, and no balancing of interests between privilege and
‘need is required. This Court’s cases, indeed, have always lim-
ited Presidential privileges to official communications and
‘acts, and there is no reason to abandon that course here.

Nor is Mr. Clinton’s‘immunity claim supported by separa-

tion-of-powers principles. He made no showing below that
this case will actually prevent him from carrying out his|

duties. Nor could he, given the manifest simplicity of the
case. Mr. Clinton is thus reduced to the contention that in
general, litigation (including a hypothetical torrent of future
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basis of the claim, “one [cannot] hale an incumbent Presidént.
into court and seek damages from him personally,” Pet. Br.
17, and “indicates that the instant suit should be deferred,” C feaw
Br. for United States as Amicus Curiae 4. Neither the F itzger- )i ATS;J/'V de
ald holding nor its rationale, however, supports the extraor- ﬁf/m pece| ¢4
dinary and novel immunity claim advanced here. | e veb :
~ In Firzgerald, a five-Justice majority of this Court held that &"’4_".% L
Presidents are entitled to an a\b‘@mmunity for suits for ¥ A&
civil damages relating to any of their official acts. Four Jus-
tices dissented, arguing that presidential immunity should be
. limited only to particular functions performed by the Presi-
~ dent. Both the majority and concurring opinions made clear
that the President’s official immunity only forecloses “dam--
ages liability for acts within the ‘outer perimeter’ of [the
| President’s] official responsibility.” Fitzgerald, 457 U.S. at
756 (emphasis added). Chief Justice Burger explained that
presidential immunity covers only official actions and “does
not extend beyond such actions”—that “a President, like & Wi A
. Members of Congress, judges, prosecutors or congressional 1
aides . . . [is] not immune for acts outside official duties.”
Id. at 761 n.4, 759 (Burger, C.J., concurring; emphasis
added). That vé-ry limitation, Chi‘ef Justice Burger observed,
was precisely why the Court’s decision did not “place[] a
President ‘above the law,” ” as the dissent had vigorously
.argued. Id. (Burger, C.J,, concurring); see id. at 766-67
(White, J., dissenting); id. at 797 (Blackmun, J., dissenting).

The limitation of immunity to official acts is backed by a
lqrig and unbroken line of authority cited in Fitzgerald. As
Judge Learned Hand once explained, “[t]he decisions have,
indeed, always imposed as a limitation upon the immunity
that the official’s act must have been within the scope of his
powers.” Gregoire v. Biddle, 177 E.2d 579, 581 (2d Cir. 1949)
(emphasis added), cerr. denied, 339 U.S. 949 (1950). The
-essential rationale of immunity is that imposing personal lia-
bility for official acts would distort official judgment or make
officials unwilling to act. Thus, Firzgerald observed that,
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Id. at 749, 756 (emphasis added). These words were not mere ; {/l;“ ‘A;,
dicta. Sharply disputed in Fitzgerald was the issue of which (]1’”" - ;JY"} :
acts were to be subject to immunity. The Court noted that, in> '
the past, it had linked absolute immunity to particular official

functions: “Frequently our decisions have held that an offi-

cial’s absolute immunity should extend only to acts in per-

formance of particular functions of his office.” Id. at 755. But

because of the variety of functions performed by the Presi-

dent, the Court selected the broadest scope of absolute immu-

nity recognized in the case law: immunity “for acts within the

‘outer perimeter’ of . . . official responsibility.” Id. at 756;

see, e.g., Spalding v. Vilas, supra, 161 U.S. at 498; Barr v.

Matteo, 360 U.S. 564, 575 (1959). The Court then applied its

holding to the facts of the case. Citing a specific provision of

the United States Code, it held that the alleged conduct for

which President Nixon had been sued indeed fell within the

outer perimeter of presidential responsibility. Id. at 757.

Conceding, as he must, that “[t]his case is different from

Firzgerald . . . in that it largely does not touch upon official

actions,” Mr. Clinton nevertheless contends that “[t]he logic

of Fitzgerald compels the conclusion that incumbent Presi-

dents are entitled to the much more modest relief sought

~here—the temporary deferral of private civil litigation.” Pet. |
Br. 20. In support of this argument, Mr. Clinton points to two : |
sentences in a single paragraph of Fitzgerald: one sentence - }
stating that “[b]ecause of the singular importance of the Pres- M?

ident’s duties, diversion of his energies by concern with pri- %’” '

vate lawsuits would raise unique risks to the effective Js’

functioning of government”; and another stating that “the

sheer prominence of the President’s office [cannot] be

ignored.” Fitzgerald, supra, 457 U.S. at 751-53, quoted in

Pet. Br. 20. This language, the argument goes, applies as fully

to lawsuits involving private conduct as to those involving

official conduct, and so requires recognition of the temporary

inrimunity'sought here. See Pet. Br. 20-21; see also Br. Amicus

Curiae of Law Profs. In Supp. of Pet. 10; Br. for United

States 16. - SR ' '

WJC LIBRARY PHOTOCOPY



lawsuits would raise unique risks to the effective
tioning of government. As is the case with prosecuto?s
and judges—for whom absolute immunity now is estab-
lished—a President must concern himself with matters
likely to “arouse the most intense feelings.” Pierson v.
Ray, 386 U.S., at 554. Yet, as our decisions have recog-
nized, it is in precisely such cases that there exists the _
greatest public interest in providing an official “the
maximum ability to deal fearlessly and impartially with”
the duties of his office. Ferri v. Ackerman, 444 U.S. 193,
203 (1979). This concern is compelling where the office-
holder must make the most sensitive and far-reaching .
decisions entrusted to any official under our constitu-
tional system. Nor can the sheer prominence of the Pres- |

~ ident’s office be ignored. In view of the visibility of his
office and the effect of his actions on countless people,
the President would be an easily identifiable target for |
suits for civil damages. Cognizance of this personal vul-
nerability frequently could distract a President from his
public duties, to the detriment of not only the President
and his office but also the Nation that the pre81dency was ,

- designed to serve. _ _

| i ‘47

457 U.S. at 751-53 (footnotes omitted; emphasis added) In Bt 6
~short, the Court reasoned that the President was potentially \

more vulnerable than other officials to lawsuits for official

acts, and that absolute, not qualified, immunity should there | 4/ /
fore apply to those acts.

v b

‘ : . Ge / 5.
The Court’s reasoning in F irzgerald thus has no application
to the case at bar. As the court of appeals concluded, “[i]t 1s
clear from a careful readmg of Fitzgerald” that this Court was
concem[ed] that the President’s awareness of his essentially
infinite potential personal liability for virtually every official
action he takes would have an adverse influence on the pres-
- idential decision'making process,” and might cause the Pres-
ident to “make (or refrain from making) official decisions, not
1n the best interests of the nation, but in an effort to avoid
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of government.” Id. Indeed, to the extent that there is any
“traditional practice” on the point at all, it is that lawsuits
/involving a President’s unofficial acts. must be allowed to
proceed. : ) :

The Framers believed that every constitutional power and
every constitutional actor must be constrained. “Federalists
and antifederalists both agreed . . . that no one should ever
be entrusted with unqualified authority.” Bernard Bailyn, The
Ideological Origins of the American Revolution 36 8 (1992).
Having fought to escape the reign of a king whose power was
unchecked, they were certain “that any release of the con-
straints on the executive—any executive—was an invitation:
to disaster.” Id. at 379 (citing remarks of Edward Rutledge);
see also 4 Jonathan Elliot, The Debates of the Several State
Conventions on the Adoption of the Federal Constitution as
Recommended by the General Convention of Philadelphia in
1787 276 (2d ed., reprinted 1987). '

As a result, the Framers adhered to a notion reflected time
and again in this Court’s decisions: “No man in this country
1s so high that he is above the law.” United States v. Lee, 106
U.S. 196, 220 (1882). It was understood that the President had
no personal privileges beyond those of an ordinary citizen:

His person is not so much protected as that of a member
of the house of representatives; for he may be proceeded
against like any other man in the ordinary course of law.

An American Citizen (Tench Coxe) I, Independent Gazetteer .
(Philadelphia) September 26, 1787, reprinted in I Bernard
- Bailyn, ed., The Debate on the Constitution 20, 24 (1993)
(emphasis in original). As Charles Coatsworth Pinckney, an
important Framer, explained on the Senate floor only a few
years after the Constituion’s adoption, the Framers

~ well knew how oppressively the power of undefined
privileges had been exercised in Great Britain, and were
determined no such authority should ever be exercised
here. ‘ o
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T
“official inviolability,” and described only the protections¥ag .
actions taken by a President “while he is in the discharge of 7
the duties of his office,” id. (citation omitted), and thus goes
no farfther than Nixon v. Fitzgerald, which did not recognize .
any “immun[ity] for acts outside official duties,” Fitzgerald,
457 U.S. at 759 (Burger, C.]J., concurring). Beyond this, Jus-
tice Story was referring only to a presidential privilege from
“arrest, imprisonment, or detention”—none of which, of
course, is involved here—and the “official inviolability” he
described was only for “this purpose.” Pet Br. 16 (citation
omitted; emphasis added).? And as for Mr. Clinton’s citation
of Presidents Adams and Jefferson to the effect that “the Pres-

- ident personally is not subject to any process whatsoever,”

~ Pet. Br. 16, that view was ’rcfuted by Chief Justice Marshall
early in our Nation’s history in United States v. Burr, 25
F. Cas. 187, 191 (C.C.D. Va. 1807) (No. 14,694) (“That the
president of the United States may be subpoenaed, and exam-
ined as a witness, and required to produce any paper in his
possession, is not controverted”). See also Nixon v. Sirica,
487 F.2d 700, 709 (D.C. Cir. 1973) (en banc; per curiam)
(noting that Chief Justice Marshall “squarely ruled that a
subpoena may be directed to the President).‘3 It 1s thus now

2 An ordinary modern civil case, of course, presents no danger of
arrest, imprisonment or detention of the defendant. Accordingly, the
debate over whether a “President must be impeached and removed from
office before he can be prosecuted” for a crime, Pet. Br. 14-15 & n.11;

see also Br. for United States 15 n.8, is irrelevant here.

3 In fact, the Jefferson letter that Mr. Clinton quotes was one in
which President Jefferson was expressing his criticisms of the Chief
Justice’s decision in Burr. See Fitzgerald, 457 U.S. at 751 n.31; see also
Bradford E. Biegon, Note, Presidential Immunity in Civil Actions:
An Analysis Based Upon Text, History and Blackstone'’s Commentaries,
82 Va. L. Rev. 677, 698 & nn.127-28 (1996) (“Jefferson’s close of the let-
ter is illustrative of the distemper that Marshall's opinion must have
caused him”). .

As for President Adams, he is almost universally regarded as an expo-
nent of an excessively expansive view of executive power. He was
regarded by most of his contemporaries as being almost a monarchist. See
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become relevam whether a judicial Proceedmg is c1v11 or
cnmmal In nature. See id. at 707-13.

Thus, the executive privilege recognized by this Court in AD"l wt ”’A
United States v. Nixon in no way supports Mr. Clinton’s argu-
ment. Executive privilege is analogous to the protection 4
recognized in Nixon v. Fitzgerald, and its limitations are
similar. Both protections are designed to preserve the pres-
idential decision-making process, and both are narrowly.

~ crafted to achieve that end. Executive privilege is necessary
. because “[a] President and those who assist him must be free
- to explore alternatives in the process of shaping policies and
making decisions and to do so in a way many would be
unwilling to express except privately.” United States v. Nixon,
418 U.S. at 708. Because official conduct and communica-
tions are not involved here, there is no warrant to engage in
the balancing of interests required in United States v. Nixon,
and no basis to hold that there must be Sixth Amendment
interests at.stake for this litigation to proceed.* This case

would no more threaten “the public interest in candid, objec- .Y &
tive, and even blunt or harsh opinions 1_n Presidential deci- - 'L’]"/ ' 71

~ sionmaking,” id., than it would threaten to cause Presidents V4 ) b*/‘
“to hesitate to exercise their discretion in a way ‘injuriously A ’{ ,,/L' B}
affect[ing] the claims of particular individuals,’ ” Nixon v. -5:,\"‘4 /ﬁ,

4 Mr Clmton is accordingly wrong to suggest that Umted States‘

‘ v. Nixon can be read as implying that the testimony of someone serving lu,\
., ;as President cannot be compelled in “civil proceedings.” Pet. Br. 27. The X(\w/}— '
- M}‘ Court simply left open the question whether the presumptive executive 4}
[}l' ~ |privilege for executive communications could be overcome in civil pro-
(.//1,_ —e ceedings. See Nixon, 418 U.S. at 711-12 & n. 19. Here, of course, there
{+ " is no question of privilege, and therefore no need to look to whether the
need to produce evidence in a civil case may be overcome by the need to
protect the privacy of official presidential deliberations. Similarly, Mr.
Clinton’s observation that the Court in Nixon twice quoted Chief Justice
Marshall's statement that “[i]ln no case of this kind would a court be
required to proceed against the president as against an ordinary indi-
j)\x\)< vidual,” Pet. Br. 27 (quoting Nixon, 418 U.S. at 708, 715 (quoting Burr,
25 F. Cas. at 192)) is beside the point: both Chief Justice Marshall in
QR Burr and the Nixon Court were addressing the question of how claims of
: g.y" executive pnvxlege must be handled by the courts.
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indeed be sued for nonpresidential acts: first, at oral argument™——
- in United States v. Nixon, supra, and then later, in his briefs

in Nixon v. Fitzgerald, supra.s In any event, the understand-

ing reflected in Mr. Clinton’s brlef is that such litigation may

indeed be brought, but must be stayed. If thar were the uni- -

versal historical understanding, then plaintiffs with claims

against Presidents for unofficial acts would not have withheld

their claims, but would have asserted them to preserve their

timeliness, even if the claims were going to be stayed.

In short, to create a blanket rule protecting a President from
litigation relating to his unofficial acts would cross a line that
this Court has never crossed and that the Framers never
contemplated would be crossed. It would create the first
purely personal presidential privilege. It would provide, as the
court of appeals noted, a “degree of protection from suit for

| Supp. V 1993), Pet. App. 14 n. 10, but the state trial court denied his
motion, which was plainly meritless in light of this Court’s decision in
Boone v. Lightner, 319 U.S. 561 (1943).

6  Atoral argument in United States v. Nixon, White House Special

Counsel James D. St. Clair expressly conceded that presidents could be .
sued for their unofficial conduct in personal matters:

QUESTION: A president could be sued, couldn’t he, for back taxes
" or penalties or what not?

MR. ST. CLAIR: Well, in questions of immunity I think individu-
ally he could be . . . I think the President could be sued for back
taxes in his mdlvxdual capacity. But in terms of his power to effect

" the responsibilities of his office, to protect the presidency from
unwarranted intrusions into the confidentiality of his communi-
cauons that’s not a personal matter.

Transcnpt of Oral Argument at 80, United States v. Nixon, Nos. 73 1766
and 73-1834 (U.S. argued July'8, 1974).

President Nixon made the same concession in his reply brief in the
Fitzgerald case. He stated that it was “clear that a President, in his capac- .
ity as a citizen, always remains subject to suit for private wrongs, but for

- improper actions as President, whether denominated ‘political’ or of a
‘public character,” impeachment is the intended remedy.” Reply Brief for
Petitioner Richard Nixon at 8-9 n.6, Nixon v. Fitzgerald, No. 79-1738
(U.S. filed Nov. 20, 1981) (emphasis added). '
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a trial, to give a deposition, to produce any document, or eveh

~ to admit or to deny any of the allegations of a complaint. Dur- T

ing this period of many years, evidence inevitably will be
lost, as witnesses become unavailable, memories fade, and
documents are mislaid or destroyed, all to the. likely detriment
of the plaintiff, who still must bear the burden of proof. If
such delay were commanded by law, a plamtlff might be wise
not to bother to assert even the strongest of claims. And in a
case such as this, where the plaintiff seeks vihdlcatlon for
damage to her reputation, no amount of prejudgment interest
will compensate for any delay. The presumptive “deferral”
rule sought by Mr. Clinton is indeed a special privilege or

“immunity”—which is why Mr. Clinton repeatedly described

itas such throughout the proceedings below.

- Mr. Clmton s description of stays in other htlgatxon con-
texts only serves to confirm the extraordinary nature of the
privilege he seeks here. With one execption—the stay pro-
vision in the Soldiers’ and Sailors’ Civil Relief Act of 1940, -
50 U.S.C. app. §§501-25 (1988 & Supp. V 1993) (Pet. Br.
36)—each of the examples of s,tayshe cites are ones required
in order to allow other judicial or administrative cases to pro-

‘ceed. And none of these examples involves the creation of a

special, personal privilege. Thus, the automatic bankruptcy
stay (Pet Br. 34-35), which is the product of a statute, 11
U.S.C. § 362 (1994), serves to allow claims to be immediately
addressed in the bankruptcy forum; and it affords protection
not only to debtor-defendants but to claimant-plaintiffs, by
preserving the value of the bankrupt estate.' And as for the

~ protection afforded debtors, it is available to any person who

may file a bankrupcy petition—and not to a special privileged
class of one. Similarly, the stay of civil litigation in favor of
criminal litigation (Pet. Br. 35) serves the interests of justice,
judicial economy, and constitutional rights such as the priv-
ilege against self-inCrimination, and, through the doctrines of
res judicata or collateral estoppel, may even benefit the civil

- plaintiff. And facilitating the conduct of criminal litigation
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' Washzngton Airports Authorzty V. Cztzzens for the Abatement )
~ of Aircraft Noise, Inc., 501 U.S. 252, 273 (1991) (quoting
_Morrzson v. Olson, 487 U.S. 654, 693 (1988)), or would oth-

,27 E

erwise “prevent[ ] the Executive Branch from accomplishing
its constitutionally assigned functions,’ ” Mistretta v. United
States, 488 U.S. 361, 383, 384 (1989) (quoting Nixon v.

 Administrator. of General Services, 433 U.S. 425, 443

(1977)). Mr. Clinton’s burden of showing a separatxon -of-
powers violation, or showmg that a stay of all proceedings is
otherwise justified, is unmet. Nor is a blanket temporary-

" immunity protection required in every personal actlon against
~ the President as a matter of law. :

1. This simple civil case will not prevent the
Executive Branch from accomplishing its
constntutlonally assigned functions.

As the court of appeals observed, Mr. Clinton has presented

a “sweeping claim that this suit. . . will violate the consti-

tutional separation of powers doctrine . . . without detailing
any specific responsibilities so explammg how or the degree
to which they are affected by the suit.” Pet. App. 12. He made
no attempt in the district court to show how this case could
possibly keep him from carrying out his official duties. He
did not do so for a very S1mple reason—he cannot.

It is not even necessary to look to Mr. Clinton’s duties to

establish the point. Given its silple factua{ prm' e and the
utterly barren record, this case cou 0 impose

hardship upon the Executive Branch. It has nothing to do with

- Mr. Clinton’s official duties. It is at bottom a very simple dis-

pute about what happened in a very short encounter between
two people in a room. There are only a handful of potentially
important witnesses. One is Mr. Clinton himself, and pre-
sumably he has already spent with his counsel the short time
required to obtain his recollection of events, for according to -
what he has publicly said, his recollection is nonexistent. By
its nature, the case will not require the production of many
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~potentially burdensome that the two are bound to conflict, and
* a blanket rule requiring a stay is called for.

These arguments fail. The Chief Executive’s duties are dif-
ficult and important, but the fact remains that they are, as
Chief Justice John Marsh'all once observed, “not unremitting,”

and do not “demand his whole time for national objects.”

United States v. Burr, 25 F. Cas. 30, 34 (C.C.D. Va. 1807)
(No. 14692d). That is no doubt because, as common sense

~makes clear, a President does not and cannot exercise all -

executive power himself; unlike legislative or judicial pow-
ers, executive powers can be, and for the most part, are, del-

egated. “Although the Constitution says that ‘[t]he executive

Power shall be vested in a President of the United States of
America,’” Art. II, it was never thought that the President

- would have to exercise that power personally. He may gen-

erally authorize others to exercise executive powers, with full
effect of law, in his place.” Mistretta v. United States, 488

U.S. 361, 424 (1989) (Scalia, ]J., dissenting) (emphasis in

original).. The President’s powers are mostly exercised
through others. As a result, Presidents have always had time
to fulfill personal commitments that-do not involve the exer-
cise of their Article II powers. Mr. Clinton’s activities in the

weeks after his brief was filed, which are a matter of public

record, provide an apt example: a book that Mr. Clinton had

' authored was published; he spent a week vacationing in

Wyoming, where he hiked and played golf; he spent a day in

' New York to atténd a large birthday party in his honor; he

spent four days riding a train through the Midwest; attended
a political convention in Chicago; went on a two-day bus trip
through another route in the Midwest and South; and spent a
day in Little Rock, where he played golf.!° There is, of

10 E.g., Clinton’s Book Reinforces Administration’s Themes, Wash.
Post, Aug. 22, 1996, at A8, col. 1; Clinton Puts Off Politics As Vacation
Winds Down, Wash. Post, Aug. 17, 1996, at A15, col. 1; Alison Mitchell,
Clinton Has $10 Million Wish for Birthday Bash, N.Y. Times, Aug. 19,

1996, at Al, col. 4; John F. Harris, President Finds ‘Heaven’ on the Cam-

paign Rails, Wash. Post, Aug. 27, 1996, at Al, col. 3; Dan Balz, Despite
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the fact that they were indeed criminal proceedmgs Njat

‘Mr. Clinton is expressly a principal subject of the Indepen~ —

dent Counsel’s criminal investigation into Whltewater 13 and
given that this investigation encompasses a number of com-
plex and disparate financial transactions, Mr. Clinton has
surely already spent more time dealing with Whitewater than
- he ever will witlrthiscase. At the least, it is clear that he has
had to do in the criminal realm the burdensome things he now”
‘claims he cannot do in any civil litigation against him: “to
review [pleadings]; prepare and assure the veracity of dis-
‘covery responses; retrieve and review documents;

review . . . other evidence in the case; review the opposi-

- tion’s pleadmgs and motions; . . . consult with counsel
throughout the case”—and testify. Pet. Br. 23; see also Br. for
United States 9. If the Independent Counsel’s investigation
has not kept Mr. Clinton from his official duties, neither will

. most personal civil cases—and certainly not this one.

The very trial judge who will try this case, indeed, was very
solicitous of Mr. Clinton in one of the Whitewater trials,' and
even came to Washington to moderate his videotaped depo-
sition in that case. She also granted his request that the tape

- not be shown to third parties. Far from intruding into presi-
dential business, she has managed litigation to prevent

judicial intrusion. She would no doubt be very accomodating
of Mr. Clinton’s scheduling concerns in this case through the
use of her case-management experience (and through in cam-
‘era and ex parte conferences when needed), and could ensure
that no presidential business would be impaired. And she
would no doubt be hlghly cognizant of the public mistrust of

Weiner, Clinton Testifies on Tape in Trial of Bankers, N.Y. Times, July
- 8, 1996, § A, p. 11, col. 1.

13 Order, In re Madison Guaranty Savs & Loan Ass’'n, Div. No.
94-1 (D.C. Cir., Sp. Div. Aug. 5, 1994) (appomtmg Independent Coun-
sel).

- ¥ United States v. Branscum No. LR-CR- 96 49 (ED Ark.)
(anht 1.).
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gation—which gives the public flgure access to discovery and

to a neutral forum in which to obtain vindication—is the least
likely mode of attack. Mrs. Jones, for example, has filed a
verified complaint, subjected herself to discovery, and has
' submitted herself to the authority of a neutral, nonpartisan
forum empowered not only. to dismiss her claims, but to
impose severe sanctions under Fed. R. Civ. P. 11, the proper.
and effective tool for dealing with frivolous lawsuits, includ-
ing purely prlvate ones agamst Presidents.

Further Mrs. Jones’s life as a plamtlff 1s not attractive. She
is subject to scurrilous comments in the media and minute
examination of her past, is living in a controlled environment
to prevent unwanted intrusion, and is exposed to intense inter-
est and comments whenever she is recognized in public by all
manner of people. It takes a person with great courage to sue
someone with more influence, wealth, privilege, and power.
If anything, Mrs. Jones’s experiences would discourage oth-
ers from ever suing a sitting President, especially since her
case has now been delayed for more than two years.'s

16 To compound matters, a supposed delay in filing her claim is
claimed by Mr. Clinton to suggest that Mrs. Jonés’s motives were bad.
Pet. Br. 41-42. If a political strike suit was her desire, the presidential
campaign of 1992 would have been the time to attempt to politically
harm Mr. Clinton. The possibility that Mrs. Jones had no such motive, as
proven by her lack of desire to sue for almost three years until she was
libeled, does not suggest itself to Mr. Clinton, who can see no harm in
any post-filing delay to Mrs. Jones’s cause in quickly restonng her rep-

_utatlon

An improper motive is also implied by Mr. Clinton when he notes that
Mrs. Jones did not sue the publication that published the libel. Pet. Br. 3
n.1. But the standard of proving libel in the face of the First Amendment

-rights of the press 1s difficult. '
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The opinion under review emphasized that a different

-record could indeed lead to a different result, and that the dis-
trict court is required to do everything necessary to allow the
President to carry out his constitutional duties:

If, contrary to history and all reasonable expectatlons a
- President ever becomes so burdened by private-wrong
lawsuits that his attention to them would hinder him in
carrying out the duties of his office, then clearly the
courts would be duty-bound to exercise their discretion

" to control scheduling and the like so as to protect the
President’s ability to fulfill his constitional responsi-
bilities. Frivolous claims, a category with which the

- -courts are quite familiar, generally can be handled expe-
ditiously and ordmarlly can be terminated with little or
no involvement by the person sued.

- Pet. App. 15. Thus, the trial judge remains completely free
under the circuit court’s decision to “halt[] or delay[] or
reschedul[e] any proposed action by any party at any time
should she find that the duties of the presidency are even
slightly imperiled.” Pet. App. 25 (Beam, J., concurring;
emphasis added). And Mr. Clinton remains free “to lpursue
motions for rescheduling, additional time, or continuances.”
Pet. App. 16.

“Contrary to Mr. Clinton’s assertions, such motions would
not “entahglc[ 17 the Judicial and Executive Branches “in an
ongoing and ‘mutually harmful relationship,” would not
require “the President . . . to provide detailed information
about the nature of pending Executive Branch matters,” and
would not involve “the trial judge . . . passing judgment on
the President’s priorities.” Pet. Br. 29. The court of appeals’
decision directs deference to the presidency and mandates
“Jjudicial case management sensitive to the burdens of the
presidency and the demands of the President’s schedule.” Pet.
App. 13 (empha51s added). The circuit court’s reference to the
need to “control[ ] the scheduling of the case as necessary
to avoid interference w1th specific, partlcularlzed clearly
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even mitigated here, because Mr. Clinton is reportedly cov--
ered by insurance for an amount in excess of the ad damnum |
and by a legal defense fund. '

Mr. Clinton attempts to assail the benefits of judicial def-
erence by postulating remote hypotheticals that in any event
do not advance his claim. His “national security” scenarios,
- for example, raise no realistic specter of danger to the func-
tioning of the Executive Branch. The trial judge, under the
court of appeals’ dec151on is to show deference to presiden-.
tial interests in all circumstances, and surely there is no rea-
son to believe that this deference will not be maintained when
national-security issues are at stake. Ex parte and in camera
procedures, moreover, may be used to protect the interests of
the presidency. As for the hypothetical crisis offered by Mr.
Clinton in which a President must “seek to maintain a pre-
tense of ‘business as usual’ ” and “simply having to ask a

( court for a change in the litigation schedule . . . . could be

\V4 highly damagln g,” Pet. App. 31, any difficulty there would
n\\, not be caused or exacerbated by the litigation; if the President
were previously scheduled to give a speech, attend a confer-

);W vJ}nce, play golf, conduct a meeting, or go on a campaign tour,
“simply having to [seek] a change in the . . . schedule”

would be just as “damaging” in those circumstances as well.

£ 3
A SR . B
" - Mr. Clinton’s assertions about hypothetical litigation in
o state courts do not help his argument. This case is in federal
~court, and there is no need for this Court to address events in
a state-court litigation that may never occur. And if a Presi-
- dent is ever to be sued for personal acts in a state court, it
would most likely be in a court of his own home state, a

forum that would likely be convenient and familiar to him.?
17 One scenario would be assertion of purely state-law claims by

a plaintiff from his own state, in which case there would be no diversity
JUl’lSdlC[lOﬂ 28 U.S.C. § 1332(a)(1) (1994). Such claims, given the cit-
. izenship of the parties, would most likely be brought in the state courts
of that state. Another scenario would be the situation in which a diverse
plaintiff chose to sue the President in the state courts of his home state,
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 (quoting Nixon v. Administrator of General Services, 433 U.S.
425,443 (1977)). It will instead ensure that this case will not
céusg even the sligh‘t_est impairment of presidential business.

II. THE COURT OF APPEALS CORRECTLY FOUND

- THAT, ON THIS BARREN FACTUAL RECORD,

- THERE IS NO BASIS FOR A STAY OF THE TRIAL
OR THE LITIGATION GENERALLY. |

Mr. Clinton also claims error in the Court of Appeals’
reversal of what the District Court itself called a grant of a
“limited or temporary immuniry from trial,” an “immunity
from trial as [Nixon v.] Fitzgerald seems to require.” Pet: -
App. 68 (emphasis added); see Pet. Br. 45-47. Citing this |
Court’s decision in Landis v. North American Co., 299 U S.
248 (1936), which governs the issuance of discretionary lit-
igation stays, Mr. Clinton argues that the district court did not
abuse its discretion in ordering a postponement of trial. But
he made no record below that would justify any stay what-
soever under Landis. Accordingly, the Court of Appeals cor-
rectly found that what the District Court ordered—a -
postponement of the trial until perhaps the year 200]—not
only was “the functional equivalent of a grant of temporary
immunity,” but was a manifest abuse of discrétion even if
reviewed under the settled law_governing discretionary liti-
gation stays. Pet App. 13 n.9.1 o

In Landis v. North American Co.,299 U.S. 248 (1936), the
Court did indeed hold that “the power to stay proceedings is
Incidental to the power inherent in every court to control the

19 The district Judge cited her equity powers and Fed. R. Civ. P. 40,
together. with a finding of a “temporary or limited immunity from trial,”
to put the case on hold as far as a trial is concerned. Pet. App. 70-71. But
her equity powers and Rule 40 were invoked because she incorrectly
found an immunity from trial, as both she and the court of appeals made
Clear. Id.; accord id. at 13 & n.9. Thus, if her holding as to an immunity
from trial fails, so should the alternative grounds for postponement fail
as an abuse of discretion. : -
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such facts). The closest the district court came to a f1nd1ng
was a conclusory statement that “[n]either is this a case that
would likely be tried with few demands on Presidential
time”—a statement that not only came without any indication
of whether those demands would amount to clear inequity or
hardship, but was manifestly. insupportable in a case center-
ing upon a short encounter between two people in a room.

On the other side of the balance, as Judge Beam explained,
the danger of harm to Mrs. Jones is manifest. She “faces real
. dangers of loss of evidence through the unforeseeable calami-
. ties inevitable with the passage of time"’ Pet. App. 17. The
district court not only incorrectly disregarded this harm, but
~ignored Mrs. Jones’s well-pleaded reasons why ‘the com-
 mencement of this action was delayed, and ignored the fact
‘that public aspersions upon Mrs. Jones reputation had made
it necessary for her to proceed. Complaint 1941-51.2° Beyond
“this, the passage of time contemplated by the District Court’s
order—possibly into the next century—was surely “immod-
~erate” and impermissible under Landis. Even in “cases of
extraordinary public moment”—which this one, given the lack
~-of burden, is not—Landis requires that a delay cannot be
“immoderate in extent.” 299 U.S. at 256. In Landis itself, the
Court found “the limits of a fair discretion” to have been

“exceeded” by a stay that had suspended “the proceedings in
the District Court. . . more than a year.” 299 U.S. at 256.

20 Throughout the briefs of Mr Clinton’s Solicitor General and

academic amici, the importance of Mrs. Jones’ case is downplayed
because of a supposed delay in filing her case. As noted above, public
defamation in early 1994 caused her to proceed immediately to file a case
that would not otherwise have been brought when few people knew about
the harassment in 1991. Also to be noted is that the defamation action
had recently accrued when she sued in May 1994. Of course, the speed
of filing has never, so far as we can tell, governed the speed of litigation.
Otherwise, a litigant Smith, whose cause of action arose after another
plaintiff, Jones, had filed a similar action just before the limitations dead-
line, would have precedence on the court’s docket even if Smith ﬁled one
day after his cause of action arose!
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2. Whether the District Court erred in holding that the
Supréme Court’s decision i in Nixon v. Fitzgerald, 457
U.S. 731 (1982), requires that sitting Presidents be

- immune only from trial, but not from the demands of
litigating pretrial motions and conducting discovery,
which are equally burdensome and dlstractmg to the
Office of the President.

Nixon v. Fitzgerald, 457 U.S. 731 (1982); .

3. Whether the District Court, having found that it is
not in the national interest to distract the President
with the burdens of trial in private civil litigation,
erred in refusing on the same basis to stay the pro-
ceedings in their entirety, until such tlme as the Pres-
ident leaves office. |

Nixon v. Fitzgerald, 457 U.S. 731 (1982);
Id. at vii-ix.

All of Mr. Clmton s questions presented in the Eighth
Circuit were to the same effect: Nixon v. Fitzgerald and the
- principles of immunity expressed in that case required the
postponement of both discovery and trial (regardless of
- whether the postponement takes the form of a stay or dis-
missal). Jurisdiction over Mr. Clinton’s appeal was premised
upon the principle that “denials of immunity are subject to
‘appeal as of right under section 1291 [and] the collateral
order doctrine.” Id. at vii (citing Nixon v. thzgerald supra)
accord Pet. Br. 4 n.3 (citing Mirchell v. Forsyth, 472 U.S. 511
- (1985)). Mrs. Jones cross-appealed, arguing (as she does here)
precisely the converse of what Mr. Clinton was arguing—
namely, that Nixon v. Fitzgerald justified neither the post-
ponement of discovery nor the pOstponement of trial—and
argued that jursidicton over her cross-appeal was proper .
under principles of pendent appellate jurisdiction.

The Eighth Circuit correctly held that the cross-appeal
could properly be entertained as an exercise of pendent appel-
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the pendent order,” Gilda Marx, Inc. v. Wildwood Exercise,
Inc., 85 F.3d 675, 678 (D.C. Cir. 1996) (per curiam). One
‘group of defendants appealed the denial of their summary
~ Judgment motion, which was based upon a claim of qualified
immunity; that appeal was plainly proper.under Mirchell v.
Forsyth, supra. See 115 S. Ct. at 1207. Another defendant, the
Chambers County Commission, appealed the denial of its sep-
arate summary judgment motion, which did not involve the
' immunity issue and was not independently appealable. Id. at
1207-08. This Court, noting that “[w]e need not definitively
~or preemptively settle here whether or when jt may be propef
_for a court of appeals with jurisdiction over one ruling to -
review, conjunctively, related rulings that are not themselves
independently appealable,” held that pendent appellate juris-
diction was not proper because the parties did not, and could
not, “contend that the District Court’s decision to deny the
Chambers County Commission’s summary judgment motion
was inextricably intertwined with that court’s decision to
deny the individual defendants’ qualified immunity motions,
or that review of the former decision was necessary to ensure
meaningful review of the latter.” Id. at 1212.

‘As noted in Swint, this Court “ha[s] not universally
required courts of appeals to confine review to the precise
decision independently subject to appeal.” Id. at 1211 (citing
cases). And since Swint, the courts of appeals have continued =
“to recognize the validity of pendent appellate jurisdiction, and
have carefully confined the exercise of that jurisdiction to
questions that are “inextricably intertwined” with those as to
which independent bases of jurisdiction exist.?! There is no

2! See, e.g., Martin v. Memorial Hospital, 86 F.3d 1391, 1401 (5th
Cir. 1996) (noting that Swint implied that pendent appellate jurisdiction
was proper where “inextricably intertwined” standard was met); Eagle v.
- Morgan, 88 F.3d 620, 628 (8th Cir. 1996) (applying “inextricably inter-
twined” standard, and exercising pendent appellate Jjurisdiction); Gilda
Marx, Inc. v. Wildwood Exercise, Inc., 85 F.3d 675, 678-79 (D.C. Cir.
1996) (per curiam) (recognizing continued validity of pendent appellate
jurisdiction under “inextricably intertwined” standard); Cooper v. Town
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CONCLUSION
The judgment of the court of appeals should be affirmed.
Respectfully submitted,

GILBERT K. DAvIS JOSEPH CAMMARATA

Counsel of Record - - 9516-C Lee Highway
9516-C Lee Highway . - Fairfax, Virginia 22031
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The Sold;era' and Sailors’ Civil Relief Act of 1940,
50 U.8,C. app. §§ 501 25 (1988 & Supp. V 1993), provides
that civil claﬁma by or againat military personnel are to "
be tolled and Btayed while they are on active duty. It
provides yet another analogous example of a stay, though

the President does not claim, and has not clalmed, relief

under the Act : -

Y
1

[ I PR

I

-
il

"President Clintoh does not claim to be on active mili-

tary status. Nor does he claim protection under this or

any. other legislation. Rather, the relief sought here

emanates from the nature of the President’s constltutlon-

al dutiés and brinbiples of separation of powers.

praft Auguat §, 1996 - 7 /48 pm
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'  fhe'Soidiqr€ffgnd sailors’ Civil Relief Act of 1940,
50 U.8.C. app.f§§“501-25 (1988 & Supp;< 1993), provides~
-that civil claims by or againat militar& personnel are to
be tolled and stay&d ‘while they are on active duty. It
provides yet another analogous example of a stay, though

‘the President does not claim, and hag not claimed, relief

under thg Act

'
|
1
|
e e
1
i
|
B

:-.a_a.m

1Presidant: Clintoh” does not claim to be on active mili-
tary status. Nor 'does he claim protection under this or
any other legislation. Rather, the relief sought here
emanates from the nature of the President’s constitution-

al dutids and brinbiples of separation of powera

0112810.01-D.C. Borver 20 i - Drafl Auguet 5, 1996 - 7:48 pm
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' ID:202-371-7963 - HUG U790 1525 No.UUs F.U

No. 95-1853
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H - .

IN THE :

o ﬁupmme Qourt Of The Hnited Htates

- Off TOBER THRM, 1995
* WILLIAM JEFFERSON CLINTON,

~ Petitioner,

C VS, _
.. .PAULA CORBIN JONES, |
e " " Respondent.

United States Court of Appeals
-~ Por The Eighth Circuit -

5 .

'BRIEF FOR THE PETITIONER

 On Wit Of Certiorari To The 1:)0 1 a{

" OPINIONS BELOW

The Opmion of the court of appeals (Pet. App. 1) is re-
ported at:72 F.3d 1354. The court of appeals’ order denying
the petition for, rehearing (Pet. App. 32) is reported at 81 F.3d

..78. The principal opinion of the district court (Pet. App. 54)

is reported at 869 F. Supp. 690. Other published opinions of
the district coturt (Pet. App. at 40 and 74) appear at 858

F. Supp. 902 ald 879 F. Supp.86.
% JURISDICTION STy

 'The judgment of the United States Court

~* the Eighth Cireutit was entered on January 9, 18 N |
for reheating was filed on January 23, 1996 | dup‘- 7’4‘
~ March 28,1996, (8 Deilign JotcamtipraciaktliclOnaiis). 194k .

Based om )
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" LEGAL PROVISIONS INVOLVED IN THIS CASE
U.S; CONST. ant. T, § 1, cl. 1 |
- US, CONST: art. 0, §§ 24
U.S; CONST. amend. XXV
42 U.S.Ci§1983 (1994)

420.5.C.§ 1985 (1994) | .

FED: R.CIV.P. 40 R - /

The%é.'vaisions are set forth at Pet. App. 79-85. . |
-t STATEMENT

. Petitioner: William Jefferson Clinton is President of the
United States.;. On May 6, 1994, respondent Paula Corbin
Jones filed thig civil damages action against the President in
the United States-District Cout for the Bastern District of Ar- -
kansas. The complaint was based principally on conduct al-
“leged to have occurred three years earlior, before the President

 took offige, The gomplaint included two claims arising under
federal civil rights statutes and two arising under state tort j

" law, and'soiighit $175,000 in actual and punitive damages for
“each of the fo§r counts.'! Jurisdiction was asserted under 28

U.S.C. 551331, 1332 and 1343 (1994).

' The first two-counts allege that in 1991, when the President was

" Govemnor of Arkgnsas and respondent a state employes, ho subjected re-

_ spondont to sexup] harassment and thereby deprived her of her civil tights

-in violation of 42 U.S.C. §§ 1983, 1985 (1994). A third claim alleges that

* the President theteby inflicted emotional distress upon respondent. Fi-

- nally, the complaint alleges that in 1994, while he was President, peti-

* tioner defamed thspondent through statements atributed o the White

- Houso Préss Sectetary and the Prosident’s lawyer, denying her much-
. publicized atlegatjons against the President, :

. Arkansas State; Trooper Danny Fetguson was named as co-defendant in

two counts, Respbndent alleges that Trooper Forguson approached her on

the Presidént’s bhalf, thereby conspiring with the President to deprive

. respondent of her, civil rights in violation of 42 US.C. § 1985. Respon-

: e B , : (continued . . .)
i

roofil - 080796 . 10:06AM
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L The President moved to stay the litigation or to dismiss it

- without pwjudigge to its reinstatement when he left office. He
asserted that sugh 4 course was warranted by the singular na-
-ture of the Pregident’s Article I duties and by principles of

 “separation of powers. The district court stayed the trial until
‘the Presidontleft office, but held that discovery could proceed
immediately “as to all persons including the President him-

... self.” Pet, Appy 71, ' , o
" The district court reasoned that “the case most applicable R /
to this one is Nixon v. Fitzgerald, [457 U.S. 731 (1982)k% :

. (Pet. App. 6TY® | President i (
mune from anyicivil liability for his official acts as President.
The district cougt noted that the holding of Firzgerald did not
directly apply tb this case because President Clinton was sued
‘primarily forktions taken before he became President, but
concluded that p significant part of the rationale in Firzgerald

did apply here! - -
\ g ‘;rrjhe;fmjoﬁty opinion by Justice Powell [in
0,\ : 03( o ‘Fitzgerald) is sweeping and quite firm in the
/ \C Dﬁ) view that to disturb the President with defend-
\O\OL \/\M : ¢ ing civil litigation that does not demand imme-
(o‘ﬁd Ld - diate "attention.. . . would be to interfere with
J(‘(Q\w 2 ! J the canduct of the duties of the office.
"\d \ \T*"/ _ . Pet. App..68769. The district court stated that these concerns
’ ~ “are not lessened by the fact that {the conduct alleged] preceded
W \ his Presidency.” Pet: App. 69. In this connection, the district
S\ \(\)QQ \ .court stated that “this [is not]} a case that would likely be tried
9\_(\;‘*; ;QQ with few demands on Presidential time.” Pet. App. 70.
& o
" (. ... contimied) ; L

. dent also alleges (hat Mr. Ferguson defamed her in statements about a

- woman idedtified ily as “Paula,” which were atuibuted to an anonymous

- wwooper in dn asticls dbout President Clinton's personal conduct published

. in . The Amgrican Spectator magazine. Neither the publication nor the
author was named ks a defendant in the suit.

- Proof#l - 08079 - 10:06AM
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The dnstdc‘t court also stated that “[t]lus is not a case in
which any necéssity exists to rush to trial” Pet. App. 70.

Noting that respondent “filed this-action two. days before the
- three-year statpte -of limitations expired” and that she -
© “[o]bviously s .} was in no rush to get her case to court,” the

district court fdund that “a delay in trial . . . will not harm

"'{respondent’s) hght to recover or cause her undue inconven-

ience.” Id.’ Invoking Federal Rule of Civil Procedure 40 and

~“the court’s equitible power to manage its own docket, the
- district Judge c?ncludcd that the trial should be stayed, “[t]o
protect the Office of President . . . from unfettered civil htlga-
tion, and to gw effect to the pohcy of separation of powers.”
"Pet. App.. 72 The trial court ruled, however, that there was
““no reasop why the discovery and deposition process could

not proceed,” aﬁd said that this would avoid the possxblc loss
of evidence Wlﬂ} the passage of time. Pet. App. 71. -

The Pncsxdpm and respondent both appealed.” A divided

© panel of the cotift of appeals reversed the district court's order
staying trial,"aod affirmed its decision allowing discovery to -
. ‘The nye Jonty opmlon, by Judge Bowman, began-by—"———.

5 ed that “the funda-
mental au honty" on the question before the ¢outt was Nixon

A Fu,.gerald but stated that the reasoning of Fuzgerald is

-44

_Proof#l

! The stay of Ii'ml encompassed the claimg against Tmopor Fcrguson
as well, because the court found that there was “too much interdepen-

"dency of events anif testimony to proceed piecemeal,” and that “it would
- not bo possible to try the Trooper adequately without testunOny from the
President.” Pet. Aﬁp 7.

* The court oft appoals’ Jdnsdtction over the President’s appeal was

‘based on 28:U.5.C: 5 1291 (1994). See Mitchell v. Forsyth, 472 U S. 511,

526 (1985);: Nlmn U Flrzgemld 457 U.S. 731, 743 (1982). In our view,

‘however, the coutt, of appeals lacked jurisdiction to entertain respondent

Jones's crosmppe-'h See infra pp. Kr-RRY, l-‘ 3 L‘ g,
: ‘

i
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" . “inapposite where only personal, private conduct by a Presi-
* dent is at 1ssub.” “Pet. App. 8, 11. After asserting that the
court of appeals had “pendent appellate jurisdiction™ to enter-
1ain respondént’s chaliénge to the stay of trial issued by the
district court (Pet. App. 5 n.4), Judge Bowman overturned
-even that limited stay as an abuse of discretion. Pet. App. 13
9. L , .
Judge Bowman also put aside concerns that a trial court’s
exercise ‘of ;coptrol over the President’s time and priorities
~ through the supervision of discovery and trial would do vio-
" lence to the separation of powers. Pet. App. 12-14. He stated
that any separgtion of powers problems could be avoided by
" “judicial! case ;management sensitive to the burdens of the
© presidency ‘anq the demands of the President’s schedule.” Pet.
App. 13, " i 0 o ‘
Judge Béam “concur{red] in the conclusions reached by
Judge Bowman." Pet. App. 17. He acknowledged that the
issues in:this dase “raise matters of substantial concern given
" the constitutiofal obligations of the office™ of the Presidency.
. Id. He a.}som;ogmzed that “judicial branch interference with
the functioning of the presidency should this suit be allowed
to go forward"| is a matter of “major concern.” Pet. App. 21.
- He asserted; Howsver, that this litigation could be managed
- with a “minl:m'pm of impact on the President’s sChpdule." Pet. -
.~ App. 23; ‘Thi¢'could be accomplished, he suggested, by the
~ President’s not attending his own trial and not participating in
-~ discovery, aind by limiting the number of pretrial encounters
between the President and respondent’s counscl. Pet. App.
~93.04, . i-.' o
Judge Rass dissented. Pet. App. 25-31. : Noting that
“[n]o othet brai ch of government is entrusted to a single per-
son,” he stated: It is this singularity of the President’s con-
.. stitutional.. ;pofition that calls for protection from civil

" litigation." - Pet. App. 26.
. Y A
. l S

0:06 AM
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cial acts, iust.be stayed until the completion of the Presi-

' litigation
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“The burdens and demands of civil litigation
‘can e expected to impinge on the President’s
discHarge of his constitutional office by forcing .
* hita fo divert his energy and attention from the
rigorous demands of his office to the task of
! protdétifig himself against personal liability. -
- That!result would disserve the substantial pub-
‘lic igtetest in the President’s unhindered exe-
“* cutidh of his duties and would impair the ~
. integrity of the role assigned to the President
by Agticle [T of the Constitution. |
Id. Judge Ross concluded that “unless exigent circumstances
can be shown| private actions for damages ‘against a sitting
ﬂlé United States, even though based on unoffi-

dent’s term.” :fPet. App. 25. He stated that this conclusion

R d g

~ Judge Ros further explained that a lawsuit against a sit-

 was compeljed by the “language, logic and intent” of Firzger-
-ald. :

" ting Presidént fwould “create opportunities for the judiciary to
. intrude upon the Executive[]” and “set the stage for potential

constitutional g’x’)nfmmations between courts and a President.”

- Pet. App. 28. IIn addition, he noted, such litigation “permit(s]
“the civi{Eﬁﬁti gyste

to be used for partisan political pur-

poses.”

‘will rarely defeat a plaintiff’s ability to ultimately

. obtain meani gful relicf.” Pet. App. 30. Judge Ross con-
_cluded that litygation should proceed against a sitting Presi-

dent only if & plaintiff can “demonstrate convincingly both
that delay will seriously prejudice the plaintiff’s interests and

* that . . . [it) il not significantly impair the President’s ability

to attend to the duties of his office.” Pet. App. 31. ,
The éi):iu*'of‘-, appeals denied the President’s request for

rehearing ‘én banc. Three judges did not participate, and -
Judge McMilljan dissented. Judge McMillian stated that the

P P UR R

08079 10:06 AM
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. panel majority!s holding “demeaned] the Office of the Presi-
" dent” Pet. App. 32. He further stated that the holding
- “would put allithe problems of our nation on pilot control and

(reat’ as: fnoré urgent a private lawsuit that even the

" [responderit] ‘délayed filing for at least three years,” and
would “allow fjudiciel interferetice with, and control of, the
‘President’s time.” Pet. App. 33. ' '

" "'SUMMARY OF ARGUMENT - .

LA, “Thé President, unlike any other federal official,
has the sole’ rdsponsibility for an entire branch of the federal

*government. For that reason, litigation against the individual
who is serving as President unavoidably impinges on the con-

. stitutional responsibilities of the Exccutive . Branch. The

Framers expligitly recognized this point, as has this Court, on

-several occasigns. - '

A pcrson'nl danmges' action is bound to be burdensome

. and dis’.mp‘tivq‘- ‘This is especially so in a lawsuit that seeks to
" impugn '@ defenidant’s reputation and threatens him  with
" enormous fingucial liability. It is inconceivable that anyone,
including the President, could remain disengaged from such
_proceedings. {Bven if a President ultimately prevails, pro-
. tracted personhl damages litigation would make it impossible
 for him to deyote his undivided energies to one of the most

demandilig jobs in the world. Judge Leamed Hand once

" commented tHat,:as a potential litigant, he would “drecad a
- lawsuit beyond anything else short of sickness. and death.” *
‘In this respect the President is like any other litigant. The

President's ‘litigation, however, like the President’s illness,

‘becomes the nation’s problem.

[ S
-
3
3

* Proof#l

‘3 lzciures’;on Legal Topics, Assn. of the Bar of the City of New

" York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 .6 (Burger, C.J.,
_ concurring), - "t : S

- 08/07/96 10
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There is ajso no reason to believe that, if it is established
__-that private daguages actions against sitting Presidents may go
‘forward, 'sich L"_uits would be rare. To:the contrary, parties :
 seeking publicity, partisan advantage or a quick settlement . ‘L

vancipgielr objecaves. The usual means o TISCOUrAZINg of
tisposing of uhfounded civil complaints would be especially
" ineffective in these cases, : -
: B. 'Even the panel majority did not dispute the basic
~ point that jpersonal damages litigation against an incumbent
President thredsens the functioning of the Executive Branch.
Deferral of litigation against an incumbent President would
~ wholly climingte this problem, while still enabling courts to -
‘provide effective relief for wrongdoing. The panel, however,
" rejected féfertpl of the litigation as-a remedy, and instead
concluded ‘that. “case management” by the trial court could
adequately protect the interests at stake. But “case manage.
" ment” only exgcerbates separation of powers proble
the utive and Judicial Branches in an ongoing and
o mutuallyi_dax}\qging relationship. : o .
In cpncreie terms, trial court “case management” means
 that whenever| 8, President believes that ‘his responsibilities
. require & ohane in the schedule of litigation against him, he
" - will havé to:sdek the approval of the trial judge, state or fed-
_ eral. Thatjudge will be authorized to insist on an explanation
‘of the Presidept's reasons for seeking a schedule change, a
. problematic stjte of affairs in itself. The trial judge will then
" review the Prasident’s explanation and decide whether to ac-
cept it, or whether the President should instead rearrange his
official priorities to devote more time and attention to the liti-
-, gation. - ; c .
The Presiflent’s priorities, however, are inseparable from
" the prioritics of the Executive Branch of the federal govern-
- ment. Judges $hould not be in the position of reviewing those
priorities, :If they,ere, the effect will be to enmesh the Presi-

t
g

)
; o o
: 08/07/96 ~ 10:06 AM .
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dent and the jud_iciary, to the great detriment of both branches,-
in a scries of cntroversies over highly sensitive and, in an
important sense}deeply political issues about the President’s
-official priorities. - s ‘ :
Moreover, l,statg courts are likely to become the natural
venue for private civil damages actions against an incumbent
Pmsident,;chn\}se such suits often will not involve federal -
claims. The Framers were well aware of the potential for con-
. flict betwoenthe states and the federal government, particu-
larly the Executjve:Branch of the federal govemment. They
~could not ipos,si%ly“have contemplated that state trial judges
* would han'thmOWer to control & President that is inherent in
- #ease managempnt” -- much less that they would have the
power to compél an incumbent President to stand trial in a
state court, Thik further demonstrates that deferal, not “case
management,” Is more consistent with- our. constitutional

~ scheme. - ‘

C. The temporary deferral that the President seoks here
is not, contrary {0 the court of appeals, an extraordinary rem-
edy, and it does mot place the President “above the law.” Ina
. variety of cirouthstances — ranging from the automatic stay in
~ bankruptcy to tl,e doctrine of primary jurisdiction to the sus-
© pension of civil jactions while criminal proceedings are pend- '
- ing - litigation {3 delayed in our system in order to protect
significant public or institutional interests. TheiErest in
protecting the Ptesidency from disruption is at least as strong
gs, if not ;Bt;ong;qr than, the interests underlying these- well-
- established docttines. - S :
Defertal aldo does not place unreasonable burdens on re- -~ d ‘ ﬂ,
spondent. - In thany cases -- Jfor example, where absolute, ¢l :
. qualified, or diplomatic immunities apply -- settled doctrines ~ SPALA
deny recovery o%urlght to innocent individuals who may have
been grievously!injured. Deferral of this litigation, by con-
- trast, will ot preclide respondent from ultimately seeking a
remedy and, if| warranted, recovering damages. Deferral

+
[}
St
H
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leaves the President no less accountable for his conduct. Only o
‘the timing of the litigation is affected. L '
'
|

. L ‘Respimdent's suit, in particular, should be deferred
" under separatign of powers principles. The suit is based on.
conduct that ogcurred before the President took office, and
therefore preseits no risk of abuse of Presidential power. Re-

~ . spondent seeks only damages, and can be made whole even if | |

" the proceedings are delayed. The suit involves the President | | 3

personally and directly, not peripherally, so it is especially ~ }

. likely to impirige on his ability to perform his official duties. | .

And respondeht ‘could have sought relief long' before the |

President assuined‘ofﬁce. or sought other avenues of relief, |

but Choso'_;g_iég"t(bdqso. ‘ _ S |

For these land all the reasons set forth more fully below, |

. the decisjon of the court of appeals should be reversed, and , ‘ o

*this litigation ghould be deferred in its entirety until the Presi- ...~ .

dent leaves ofg;. . \ g s R

T

PO e e
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'L PRIVATE = CIVIL DAMAGES _LITIGATION
" AGAINST AN INCUMBENT PRESIDENT MUST,

IN ALL BUT THE MOST EXCEPTIONAL CASES,
BE - DEFERRED UNTIL, THE PRESIDENT
LEAVES/OFFICE. ' o

A. A Personal Damages Action Against An Incum-

-bent' President Would Interfere With The Dis-
charge. Of A President’s - Article - IT

'Responsibilities And Jeopardize The Separation

‘Of Fpwers. S

‘1" !The President, Unlike Any Other Official,

. bears Sole Responsibiity For An Entire
- ‘Branch Of Government.

Under our system of govemment, the Executive Branch

is the sole regponsibility of the individual who has been

elected Presidant,  Anything that significantly affects that in-

_ dividual will affect the functioning of the Executive Branch as
well. For this feason, cven a private lawsuit-against the Presi-

bn the Presidency and the operations of the Ex-

!

That thé President *“occupies a unique position in the con-

stirutional schqme” (Nixon v. Firzgerald, 457.US. 731, 749

+(1982)) has bedn # central and all but undisputed axiom of our
- constitutipnal systetn since the Founding. Itis borne out by the
 statements of the Framers, the decisions, of this Court, and of

course the text and structure of the Constitution itself.
Article TI; § 1, vests the entire “executive Power” in “a

' President,” who is indispensable to the execution of that
~ power. The President alone is director of all the executive

departments - apd Commander-In-Chief of the armed forces.

The Constintion places on him the responsibility to take care

 that the laws kit faithfully executed. U.S, CONST. art. II,

08079 10:06 AM
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§§ 2-3. The Framers recognized that their decision to vest the
- executive. power in a single individual, instead of in a group
or council; wa$ a crucial aspect of the constitutional plan, and
. "in the Federalist papers they devoted as much attention to that
‘decision'as théy did to any single provision of the Constitu-
tion. Seé THE FEDERALIST Nos. 70-77 (Alexander Hamilton).’
' The extrdordinary character of the Presidency in this re-
spect is Woved into the very fabric of the Constitution, The
Constitutiont epvlslons that Congress will be in session for a
period of timg and then adjourn. U.S. CONST. art. 1, §§ 4, 5.
7. The Pres/dency, however, is always “in session;” the
Presidenty weter adjoumns.’ The Constitution further provides
* specific teps to replace the President in the event of his dis-
ability. 11.S. GONST. amend. XXV, §§ 3-4. These provisions,
made for mo-pther federal officer, further confirm that the
Presidency is {inseparable from the individual who is Presi-
demt. ' ' |

" The unadbried words of the Constitution do not fully con-
“ vey the iriofidiitous and unrelenting burdens on every Presi-
dent. “[T)he Piosident. for all practical purposes . .. affords the

- only means thiough which we can act as a nation . .. >

At v o |

i

. } See mwia KURLAND, WATERGATE AND THE CONSTITUTION 135
. (1978): *The President is . .". tho only officer of the United States whose
" Juties under the Constitution are cntirely his responsibility and his respon-
. sibility alons.’ He 15 the sols indispensable man in goverament, and his
duties arc'of such a aature that he should not be called from them at the
"~ instance of any . | . branch of government.” ' ‘
©* AkhilR. Amar & Neal K. Katyal, Executive Privileges and Immuni-
. fies: _ The Nixoh And Clinton Cuses, 108 HaRv. L. REv. 701, 713
0 ot~ TT995)Y Unliko et avmakers nd judges, che Prosidnt i a ‘Sesson’
g twenty-fos hours a day, every day. Constitutionally speaking, the Presi-
PU}’ dent never sleeps,™). - A ' : :
' George E. Roedy, Discovering the Presidency, N.Y, TIMES, Jan, 20,
1985, at G1, quoted in LOU CANNON, PRESIDENT RBAGAN -« THE ROLE OF
A LIFeTiMB 147 {l”l). o

-
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" The fange of the President’s functions is enor-
moug. He is ceremonial head of the state. He
is a ?r'ital source of legislative suggestion, He
is the final source of all executive decision. He
tig authoritative exponent of the nation's .
foreign policy.' ' ,
Although hp'ﬂ'hs'many advisers, the President alone is ulti-
. mately acosuntable for a myriad of decisions affecting pro-
foundly impoftant questions of national and international
policy — 'such hs dispatching military forces as cxigencies re-
quire; hc,lping}t,o negotiate peace in regions vital to our na-
_.tional in?,ems; e e e A RIS PO R - POSHTOR—OF

ddgo and negotiating with Congress
on sheserald ngumy other crucial issues. The President’s obli-
- -gations (o=-thol office, moreover, never cease; serious crises
~ can, and oftén [do, enupt unexpectedly, commanding the Presi-
- dent's immedi&te attention.’ S

1

¥ HAROLD J) LASKI, THE AMERICAN PRESIDENCY, AN INTERFPRE-
TATION 26 (1940), quoted in CANNON, supra notc 7, at 147. i .
- ’I‘l'ais:fhds"fbo'pn true of every modem Presidency. To give just a few
examples, Presidgnt Reagan was aroused from sleep to deal with the Lib-
~ yan downing of fwo American Navy fighter plancs; approved U.S. par-
. ticipation jn a_ miltinational peacekeeping force in Lebanon while at his
. ranch in S4nta Barbara; and attended to the crisis occasioned by the Soviet
. downing of & KAL Flight 007 while on vacation. CANNON, supra note 7,
. at 191, 399, $20.President Carter spont one vacation feading psychologi-
. cal profiles of Aq‘war cl-Sadat and Menachem Begir in preparation for the -
Camp David Sunjmit. JIMMY CARTER, KEEPING FAITH — MEMOIRS OorA
- PRESDENT 87, ({982). President Clinton was notified of the terrorist
bombing of U.S. imilitary personne! on the eve of the G-7 economic sum-
" mit, causing him Hoth to change his priorities for the summit and to return
" to the U.S; beforle it was over to attend memorial services. Associated
.. Pross, Clinton-Calls For Unity Against Terrorism, CHl. TRIB., Juoe 27, -
1996, at AL, : '

!
-
i
1
]
s
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To chbiné all [this) with the continuous need
to beiat once the representative man of the na-
tion pnd the leader of his political party is
¢learly a call upon the energics of a single man
‘unsupassed by the exigencies of any other po-
titica] office in the world.” .
2. Yo Subject An Incumbent President ‘To
.- Civil Litigation In His Personal Capacity
" Would Be Inconsistent With The Historic

f;_:_'-' ‘Understanding Of Relations Between The | |

| .. ... Executive And Judicial Branches.

The ‘natiohi’s courts “traditionally have recognized the
President’s conptitutional responsibilities and status as factors
counseling judicial deference and restraint.” Fitzgerald, 457

U.S. at 753 & 434, Accordingly, courts historically have re-
. frained from exercising jurisdiction over the President person-

ally, except in tases of imperative need, and then only to the

‘most limied-extent possible. See id. at 753-34. .
This Cor{ repeatedly has recognized that the President’s
“unique status and range of responsibilities under the Constitu-

tion distitigsish him from all other federal officers. Id. at 749-

50. . A President is absolutely immune from personal liability
. for any action thken in connection with his official duties. /d.
" at 749. ‘A President’s communications are presumptively
. privileged, andthat privilege can be overridden only in cases
-of exceptipnially strong public need. United States v. Nixon,
. 418 U.S. 1683, 103 (1974). Similarly, there is an “apparently
‘unbroken:historical tradition ... implicit in the separation of

' powers” that'a

resident may not be ordered by the Judiciary
cular executive acts, Franklin v. Massachu-

to perform

~inseet @

b p Lo
. setts, 505'U.8, Y88, 827 (1992)fScalia, J., concurning); see id.
at 802-03. (p} ‘ ity opinion of O'Connor, J.). And the De-

]

"y

'. '-I._’roof#l ” :‘.: }'

N . .
0 LASKI, Suprgt‘ nots B.J{f. :

08/07/9 - 10:06AM

S e

space

WJC LIBRARY PHOTOCOPY:



“languagé in The Federalist - that while an incumbent Vice-

ad -k e e s bk oo aae

PP

15

partment of Jlisticc,‘ spéaking through then-Solicitor General
Robert H. Botk, has taken the position -- based on explicit

President is sdbject to mal prosecution, the President

1

must be impeaghed and removed from office before he can be

' prosecutéd. A} of _these\protoctions are “functionally man-
" dated incident]s] of the President’s unique office, rooted in
the constitiitional tradition of the separation of powers and

supporied by our history.” Firzgerald, 457 US. at 749"
This ‘tradition of judicial deference and-restraint toward

. the Presidency - a tradition that “can be traced far back into

- our conptitatibnal history” (Fifzgerald, 457 U.S. at 753
~'nA4) - bats pérsonal damages litigation against an incumbent
. President. . Over 150 years ago, Justice Story explained why

 such litigationicannot go forward while the President is in of-

fice:

35 P A = T

" See THE Py 1st No. 69, at 416 (Alexander Hamilton) (Clinton
Roasiter ed.; 1961); id No. 77, at 464 (Alcxender Hamilton); id. No. 65,
at 398-99 [Alexahder Hamilton); 2 MAX FARRAND, THE RECORDS OF THE
FEDERAL ON OF 1787 500 (rev. ed. 1966) (noting the comment .

. of Gouvesiour Mbrrig); id. at 626 (comment of James Wilson). Solicitor
 General Bprk explained that the unique burdens of the President’s duties

distinguished hind in this regard from all other federel officers: -
[Th¢ Pramgrs] assumed that the nation’s Chief Executive, responsi-
ble 4s-no ofher single officer is for the affairs of the United Statos,
would not e taken from duties that only he can perform unless and
until it ix dotermined that he is to be shom of those dutics by the

Sendte: ~ |
Memorandum for- the United States Concerning the Vice President’s

" Claim of Constithtional Immunity at 17, In re Proceedings of The Grand

Jury Impaneled Dec. S, 1972, (No. 73-965) (D. Md. filed Oct. S, 1973)

CA AR T

“ This Courtirepeatedly has stated that a specific textual basis is not -

- necessary to support such incidents of the Prosident’s office. Firzgerald,
_.457U.S. 8t 750 n,31; Nixon, 418 U.S. at 705 n.16. ‘

- A e e -
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Thee are . . . incidental powers. belongmg

“to thq cxccuuve department, which are neces-
sarily tmphed from the nature of the functions,
=wtuch are confided to it. Among these, must
noceésanly be included the power to perform
themi, ... The president cannot, lhcrefow, be
liabld to arrest, imprisonment, or detention,
‘whﬂd he.is in the discharge of the duties of his
‘ offict,e, and for this purpose his person must be
.desmied, in civil cases at least, to possess an of-

ﬂcial lnvaolabmty

3 JOSEPH S'rovf R Couw:mmms ON THE Consrmmou OF

THE UNTTED STATES § 1563, pp. 418-19 (Ist ed. 1833), quored
in Fitzgerald, 457 U.S. at 749.

The secoqd and third Presidents of the United States held
the same view. John Adams explained that the President per-
sonally ig not $ubject to any process whatever, for to permit

. otherwise wonld “sut it in the power of a common Justice to
p po

exercise dny-Althority over him and Stop the. Whole Machine

-~ of Govemmcn i President Jefferson was even more em-
phatic: * = ‘

[[W1oluld the executive be independent of the ju-
‘diciaty, If he were subject to the commands of
the Idtter, & to imprisonment for disobedience;
B nf the:several courts could bandy him from piliar
t, keep him constantly trudging from north
to sofith & east to west, and withdraw him cn-'
| _tlmly, from his consmutional dutles? '

. . ‘

Y THB wa‘ov WILLIAM MACLAY AND omm No'ms ON SENATE

'DEBATES 168 ( ing a discussion between then-Vice Presidont Adams
- and Senator Olmar Ellsworth during the first Congress) (Kenneth R.
_-Bowling nndﬂe.le’lﬂ Veit eds., 1988). :

“ 10 THE WORKS OF THOMAS JEFFERSON 404 0 (Paul L. Ford ed.,

3 1905) (empihasis ltl otiginal), quoted in Fitzgerald, 437 U.S. at 751 n.31.

A
o
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As this court ptated in Firzgerald, “nothing in {the Framers’] '
~ debates suggests an expectation that the President would be
-~ subjected to the distraction of suits by disappointed private
citizens.” ‘457 U.S. at 751 a3l I
‘The tradiﬂonal practice has been fully consistent with - ,
* this historical doctrine. It is, of course, “settled law that the JESEDE—
separation-of-powers doctrine does not bar every exercise of __b 45 Us

jurisdictjon -oer the President,” Fitzgeraldfat 753-54, and

Presidenits, intluding this one, have sought to accommodate
" the interests of the courts, particularly their interest in the fair

© administratiort of criminal justice, where accommodation can - -
A be acco(ngﬂs‘od consistent with Presidential functions. See / o
' - - infray pp-62.- 4%  These interests have not heretofore been '

‘thought 10 an incumbent President’s participation as a
defendaht'ifi @ piivate civil damages suit, however.

: \‘ o) | o To the cdntrary, it “has been taken for granted for nearly

' WO CEATIEIes,” M, at 758 (Burger, C.J., concurring), that one

could not hale an incumbent President into court and scek
damages fronj him personally. So faf as can be determined,  , \ o
no President has ever been required/fo give evidence in acivil
proceeding, lo;t alone appear as a defendant. No President has o
ever beén compelled to. appear personallyf2Rd testify at trial

in any case, divil or criminal. President Jefferson was sued
for official ackions he took while he was President, but nota-

~* bly, not until !mer he left office.” Three other Presidents had.

—y

" While thes are some stalements by contemporarics of the Framers - P
that questioned (he notion of nhial inmunity to civil suit, the ma-
jority in Firggm!ld obscrved in response that “historical evidence mustbe =

~ weighed gs well’as cited. When the weight of evidence is considered, we
think we must place our reliance on the contemporary understanding of
John Adlms."l‘h{é,mas lefferson, and Oliver Bllsworth.” 457 U.S. at 752
n3l. v o ‘
16 Living.tm'g'v. Jefferson, 1S F. Cas. 660, 663 (C.C.D. Va. 1811) (No.
8.411) (suit for brespass, based on federal seizuro of land, dismissed for
want of venue). : -

P
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“civil damages! litigation pendir_ng against them during their
~ tenure in Qf.ﬂq:e.. but in each case, suit was filed before they
took office; two were effectively disposed of before the Presi-
. dent was sworm in; and none was actively litigated while the
defendant served as President.” This “prolonged reticence”
about suing. an incumbent President is powerful evidence of a
- nearly universpl understanding that such litigation is incon-
- sistent with ojr constitutional scheme. See Plaut v. Spend-
thrift Farm, -1&‘:.. '115 S. Ct. 1447, 1458 (1995). " |
: In Fitzgefald, the Court explained that historically the
 President has ibeen subjected to a court’s jurisdiction only
when necessary. to serve a compelling, broad-based constitu- | \/
o T ] . ’ . .
" n New. Yo v.-@;tﬂey v. Roosevelt, 179 N.Y. 544 (1904),
Theodore Roosevelt was sued in his capacity as Chairman of the New
York City Police Board, a position he held in 1895, An intermediate court
of appeals' affirmibd dismissal of the complaint on January 25, 1901, id.,
nine months before he assumed the Presidency. The New York Court of
.. Appeals affis the, dismissal without opiniop in 1904 while President
" Rooscvelt was in pffice. /d ‘ S :
S In DeVaulty: Traman, 194 S.W.2d 29 (Mo, 1946), the plaintiff alleged
. that in 1931/ arry Truman and other judges in Jackson County, Missouri, .
. improperly committed him 1o a mental institution. The action was initi- -

- - ated in November- 1944, id. at 31, and the trial court granted the defen-

dants’ motion to jdismiss. - Mr. Truman became President in April 1945.
~ One year later, ?.t\‘e‘ Supreme Court of Missouri affirmod the order dis-
missing the complaint. Id at 32. _ o
A suit was filed against Senator John F. Kennedy during his 1960 cam-
paign and settled he took office. Certain delegates to the 1960 Demo-
. cratic convEation pought 1o hold him Liable for injurics incurred while riding
is cempaign. Complaint, Bailey v. Kennedy, No. 757200,
ady, No. 757201 (Los Angeles County Superior Court,
- Oct. 27, 1960 and subsoquently consolidaed) (C.A. App. 128,
_135) (herelnafter 'Bailey”). The court did not permit the plaintiffs to take
the President’s dJ_position. permiuing the President to respond by way of
-, written interrogatdries. Bailey, Order Denying Motion for Deposition (Aug.
C 27, 1962) (C.A. App. 155). The case was settled before further discovery
- apainst the President. Secinfranote 22. :
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A  official action by b President, courts consistently have resorted to proce-
- dural or jumdicﬂ nal devices to dismiss the claims or to avoid issuing

“som, T1 us. @&
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tional or publi(; inten:st and only when the exercise of juris-

" diction would-hiot unduly intrude on the functions of the of-
- fice. 457 U. S. at 753-54. The Court gave two examples of

such exceptional cases:  those seeking to curb abuses -of
Presidential au}honty and maintain separation of powers, id.
stown Sheet & Tube Co. v. Sawyer, 343 U.S,

418 U.S. ht703 13). Noung that there is a lesser publlc inter- @5 l¢! N
st in actions fpr civil damages than in criminal proceedings, : )_))
“.id. at 754 n.37,the Court in Fitzgerald concluded that a

“‘“‘merely privaw suit for damages based on a President’s offi-

cial acts” doesinot warrant the exercise of Jurisdlcnon over a

.PreSIdent d. dt 754 "

Until the anmcedented dec:slon by the court of appeals

" in this case, private civil damages litigation has not been

thought to warfant an exception to the teaching of the Fram-
ers. To the ¢ogtrary, such litigation docs not serve the broad-
based, compelling. public or constitutional interests enumer-
ated in Fitzgerald. To allow it to proceed would be an abrupt
break with wel}l-establxshcd prmctples of American jurispro-
dence S ‘

" In the few chses where plaintiffs have sought to compel or restrain. .~ . . /

JEUEPR O U

-\

¢ President personally. See, e.g., Ml.mssrp i

rolief duecgad qt ,
) 475, 500-01 (1866,

acx: : I’\Mf“-

‘sion-making held’ unfeviewable); Dellums v. Bush, 752 B Sm_J.ML_...__/ S le
" (D.D.C. 1990 for lack of ripchess). See also Franklin-v. Mas-

sachusetts, 505 U.S. 788, 802-03 (1992) (plurality opinion of O’ Connor,

. L) (relief may. be tod to defendants other than President); Youngstown
. Sheet & Tube Co. Y Sawyer, 343 U.S. 579 (1952) (same). -

4
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3. Civil Damages Litigatl
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[

Against A Sitting

. ;President Would Sefiously Impair The.

" iPresident’s Ability To His Constitu-
'tional Fus PN T BIUDILS ,

In Nixon v. Fitzgerald, this Court held that the President

enjoys absolule immunity from damages liability for acts

 within the “oufor perimeter” of his official duties. 457 U.S. at

756. The logit of Firzgerald compels the conclusion that in-

cumbent; Presiflets are entitled to the much more modest re-
lief sought hére - the temporary deferral of private civil

i

Fitzgerald relied upon three signiﬁdant grounds. Fﬁst.

. the Court Wéskoncemed that to subject a Président to liability
" for official ¢ohduit would inhibit him in carrying out his du-

ties fearjessly! and impartially, and would injoct courts im-

properly into Bresidential decision-making. /d. at 752 & n.32.
~ Second, the Court stated, “[blecause of the singular impor-

tance of the President’s duties,” the “diversion of his energies -

the effective functioning of government.” Id. at 751. And

by concem’with private lawsuits would raise unique risks to

" third, the Couft was concerned that the “sheer prominence of
the President' office” would make him “an casily identifiable
" target for sults for civil damages.” Id. at 752-53. - '

This casc: is different from Firzgerald, of cousse, in that it

- Yargely does npt touch upon official actions. Accordingly, it
- does not’Whrrtht. and the President does not seek, any immu-

nity from Uabjlity. But because this case involves a sitting

. President, it directly implicates tho two other critical concerns
" that promptedjthe decision in Fitzgerald: the President’s vul-

" nerability to ‘ill:ﬂ damages actions and the diversion of the
and attention to attend to such litigation. -
" These coticerts dre equally present whether the lawsuit is

“based on priv te conduct or official conduct. Defending a suit -

based on private conduct is not any less of an imposition on

" the President's ability to attend to his constitutional responsi-
T AT . o

"
]
I

1

i

e -
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bilities, or any:less of a ‘_‘risk[] to the effective functioning of

" government.” kd. at 751, Protection for the Presidency there-

fore is still reqived, albeit the much more limited protection

~of holding litigation in. abeyance until the President leaves
~office. . :

A protrac Jawsuit not only “ties ilp the defendant’s
time [but} prolpngs the uncertainty and anxiety that are often

" the principal césts’of being sued.” Ball v, City of Chicago, 2

F.3d 752 759 {7th Cir. 1993). The discovery phase alone of
civil damages {itigation would be an cnormous impogition on
a President’s tifne and attention. ‘“No one disputes any longer

~ that today the firocess requires lawyers to try their cases twice:
once during digcovery and, if they manage to survive that or-
deal, once again at trial.™* Discovery, “used as a weapon to.
“burden, discouyage or cxhaust the opponcat,” makes even a

 relatively mingr casc a costly-and lengthy ordeal” As this
.Court has recopn

, “pretrial discovery . . . has a significant
use. This abuse is not limited to matters of
5; discovery also may seriously implicate
of litigants and third partics.” Seattle Times

potential :for

Co. v Rhlnehdft,-.467 U.S. 20, 34-35 (1984) (footnote omit-
ted). o 1 a .

The ;i'nsta;'h case clearly'illustrates these points. Respon-
dent’s counselihave revealed their intention to pursue discov-

Cery aggwssjvd,ly. stating that, “all is on the table in.

discovery . . . including evidence that can lead to admissible

evidence.” They announced that they will “fully pursue, and
exhaustively Pursuc"' allegations . of purportedly related

i

- .Grimn: B én!l.'.tChilton D. Vamer, & Hugh Q Oouschalk, Auto-
matic Disclosure m Discovery -- The Rush to Reform, 27 GA. L. REV. ],

11(1992)." " | |
™ Hon. Willidm W. Schwarzer, Slaying The Monsters Of Cost And

' ——Delay\ Would Disclosure Be More Effective Than Discovery?, 74
JUDICATURE 178.3_!79(199!). ' .
. . . i .
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'wrongdomg tpa go far beyond the limited contacts between

the President ang the respondent alleged in the complaint, os-
. tensibly for tpe purpose of showing an alleged “pattern” of
harassment and misuse of government resources. They also -

~ have suggested they will ask the trial court to compel an un-

- precedented physical examination of the President.”

No Pmsiﬂent could ignore, or leave to others to handle, a
lawsuit such as this, which focuses on his personal conduct,
aims to impugn his mtegnty and seeks to impose hundreds of

. thousands of follars in damages on him personally. Indeed,
- one of the: mést significant misconceptions in the pancl ma-
jority's masomng is the notion that the President can remain
- disengaged- fmm a personal damages action brought against
- him. The papel majority seemed to envision that, perhaps
apart from giving a deposition and consulting briefly on a few
occasioris’ ‘with his trial counsel, the President can essentially
ignore the lltlgauon ‘It was even suggested that the President
_ could forego gtending his own trial. Pet, App. 23-24 (Beam,
1., concuming): In fact, if the President is a defendant, he will
‘be entitled to~ and, as a practical matter, will simply have
to -- devote. cdnsndcrablc time and attention to his defense.

. This. WO d be true whether the litigation Involved alle-
gations reganding personal misconduct, as here, or a dxsputed
commercial tmnsacuon Any case relating 10 events in which

~ .the Presldent _personally was involved would require the
~ President's- p:}rucipauon at- almost every stage. In order to

protect his. interests adequately, the President, like any re-
sponsible litigant, would be required to review the complaint

. and answer; prepare and assure the veracity of discovery re- .
sponses; retricive and review documents; assist counsel to pre-

: 1.
j

- 'n-anscﬂpt.’baybrmk (CNN television broadcast, Doc. 29, 1994) at
3-4 (comments CF Joseph Cammarata) (C.A. App. 117-18); Transcript,

Nightline (ABC television broadcast, Dec, 28, 1994) at34 (commcnts of
Gilbert Davis)( A.App. 122:23). ,
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. pare for other; witnesses' depositions; review those deposi- -
tions and-other evidence in the case; review the opposition’s

- pleadingg and i1_1_'10'_tions; and consult with counsel throughout

the case. He also would have the right and the obligation to «
review atid approve all pleadings and motions filed on his be- -
half. - Beyond!that, the President would have to prepare for

- and participatd in his own deposition, and finally, attend trial

~ -= perhaps for f/ge,ks - in & courtroom far from Washington.

: The pane| majority's antiseptic notion that the President
¢an remain &lgof from a personal damages action against him
simply do&s rot conform to reality. The litigation ‘would

_command a significant part of the Presideat’s time, while the

_urgent business of the nation competed for his attention. The

. President would be put to an impossible choice between at-
tending to his{official duties or protecting his personal inter-
ests in tho-litigation - a choice that is unfair not just to the
President, but more importantly, to the riation he serves.

‘ Even one lawsuit would have the potential seriously to
disrupt the Pté&ident's conduct of his official duties, just as
one lawsnit could disrupt the professional and personal life of -
.. any indi\'{idgali But if the Court allows private civil damages
litigation to pfoceed against a sitting President, there is no
“reason to think that such lawsuits will be isolated events. As
'this Court-.hag envisioned, Presidents likely would become
“easily identifiable target[s]” for private civil damages actions -
_in the future, | Fitzgerald, 457 U.S. at 753. Those seeking
publicity; finaficial gain ot partisan political advantage would
be altogether too willing to use the judicial system as an in-
strument to advance their private agendas at the expense of .
~ the pubu?’x*jngn;‘st in unimpeded constitutional governance. o a)
In particylar, any President is pastiowlerly [vulnerable to i eSpé ce __01
politically motivated “strike suits” financed or stimulated by -
partisan opponents of whatever stripe, hoping to undermine a
" President’s pufsuit of his policy objectives or to attack his in-
tegrity, dnd tﬂiereby diminish his effectiveness as a leader.

L)

;
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against mcmle?s lawsuits filed for pulposes of harassment,

1D:202-371-7963 AUG 07’906 40 No.UUs F.

i
\
t
1
)]
e
i
1
EH
¢

2%

. Partisan opponents would also be tempted to file suit in order
“to take advaftdge of modem discovery techniques, unknown -

throughout’ mott of our history, to uncover personal and fi- -

- nancial mformguon about the President, his-family and close
associates.” Use of the JudlClﬂ.l system in this manner would

- corrode the political process.

Even f a tiaimant has a legitimate gﬂevance, litigation
agmnst an incumbent President can deflect the exercise of the -

which. properly, belongfot to the individual who su
President; but o the nation as a whole. Therefore, “Tw]e -
should hesitate before arming each citizen with a kind of legal
assault wéaponjenabling him or her to commandeer the Presi-

‘dent's time, drag him from the White House, and haul him g

before any judde in America."”

Rcsponde?t and the panel majority suggest that there are |
ces available to protect incumbent Presidents

.

T Bt 45 (Sept. 28,
- politically emb

v

2 The nuit a'g inst .lohn R Kennedy, supra note 17, illustrates how -

. /plaintiffs can iise tigation for purposes of political mischief and potential

extortion. Ths plalntiffs belioved President Kennedy's policies were in-
imical to thblr stath."Buailey, Reply to Objections to Cross-Interrogatories
962) (C.A. App. 156). They ausmpted to propound
ng interrogatorics to Attorney General. Robert F.
Kennedy, who had boen the President’s campaign manager. They also
sought o obtain ipformation about Kennedy family finances, and used

" pleadings tg ailo that the President was using his office to harass them
. "and their stats. . " See Bailey, Cross- -Interrogatorics to Robert F. Kennedy
~ (Sept. 20, 1962) (C.A. App. 162); Bailey, Reply To Objections To Cross-
. Intcrrogatodjes at%-d {(Sept. 28, 1962) (C.A. App. 156). As fatuous as the

allegauom wers, Presidont Keanody settled the suit for $17,750, a signifi-
cant sum in 1963 -Two Suits Against Kennedy Setdled, L.A. HERALD-
EXAMINER, Apr. 2, 1963 (C.A. App. 181). Not all Presidents will have -

. access to personal wealth to dispose of vexatious lmgstlon in the interest

_of an unimpeded Presidency.

® Amar FK‘W' Supra nots 6, at 713,

e ae -
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' publlcny or pgmsanshlp See Pet. App. 15, Resp CA Br '
30, 32-33.- But thowgﬂmmf f, and for a - |
_ variety of reasbns‘. ikely to be ineffective in protecting the Z\
President. ... : .

- The strongest deterrent of unfounded lawsuits is typically
financial: usublly an individual will not incur the expense of
suit. if there i# no prospect of prevailing, and will not risk -

* sanctions undét Rule 11 of the Federal Rules of Civil Proce-
dure if the s tis found to be frivolous. But financial re-
straints - are ovomome by other incentives when -- as many
prominent bubinéss, entertainment and publlc figures have -
learned to their dismay -- plaintiffs can attain instant celebrity
status of- poli,ttcal .impact simply. by including allegauons
against such figures in a complaint filed in court. The notori-

ety that hecompanies such a lawsuit is lucrative in and of it-
self, in the foEpof book or movie contracts, for both client

“and lawyer, . Likewise, a frivolous but embarrassing claim
" may be filed because the target is perceived, as a President
surely would f?e. as vulnerable to quick settlement. As Chief
Justice Burger: observed, suits against Presidents can be “used
- as mechnnlsn\s of extortion.” Firzgerald, 457 U.S. at 763
(Burger, C. J . concurring). And a party whose objective is to
- divert the idént’s energy and resources, or to uncover in-
* formation through discovery, or to embarrass the President by
making sensatjonal allegations, might willingly incur the costs

of litigation cven if there is no hope of success on the merits.

Nor does a motion to dismiss or for summary Judgmem‘

promise swift or painless relief for the target of meritless liti-- |
gation. A potential private. elaiafEasily could be drafied io e tove
entangle a President in embarrassing or protracted litigation
simply by 331:13 claims based on unwitnessed one-on-one
- encounters, ot by otherwise raising credibility issues. These
kinds of,clalnta‘m‘bxceedingly difficult to dispose of under
the standnrds ;hat govern pre-trial motions. - And, as Chief -
Justice Burger recognized in Fttzgerald “even a lawsuit ulti-
mately found to be frivolous . . . often requires slgmficant ex-
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penditures of time and money” to defend. “Ultimate vindica-
tion on the-merits does not repair the damage.” 457 U.S. at
763 (Butger, ¢J concurring). o o
4. iCriminal Cases Where A President Has
" iBeen A Third-Party Witness Provide No
{iPrecedent For Requiring A Sitting Presi-
ident To Participate As A Defendant In Civil
- ;kanges Litgation. - - .
The. respondent and the pane] majority below minimized
the distuptive;effect of civil litigation on the Presidency by

. comparing the| full-scale defense of a personal damages action

to the few ocdasions when a President has testified as a non- -

~ party wittiess {n & criminal or legislative proceeding, See Pet..
App. 22:23-(Beam, J., concurring). This comparison is not
plausible.” Tﬁ {solated event of giving testimony in a pro-
ceeding to.which one is not a party bears no resemblance to

" the burdpns bbrne by a defendant in a civil action for dam-

" ages. In fact, ithe lesson of cases involving Presidential testi-
- mony is mope nedrly the opposite of what respondent and the

" pancl majority say: thosc cascs show that requiring an in-

- cumbent Presiflent to submit as a defendant in a private dam-

ages actjon, Would go beyond anything a court has -done

" before, Mth‘]:f‘s justification. ‘ -

As this Qourt has emphasized, the interests at stake in
criminal cases are of an altogether different magnitude from

_* the interests affected by private damages actions. See e.g.,
" Fitzgerald, 45 U.S. at 754; United States v. Gillock, 445 U.S.
© 360, 371-72 (1980). Not only is the public interest in the ac-

_ curate oytcome of a criminal prosecution far greater, see, e.g.,

- _Berger v, United States, 295 U.S. 78, 88 (1935), but the de-

. fendant has. a ¢onstitutional right under the Compulsory Proc-

" .ess Clausé of the Sixth Amendment to obtain evidence in a
ing. United States v. Burr, 25 F. Cas. 30, 33
€Drya Tl 0. 14,692d). This right, of course, has no

constitutional ¢ounterpart in civil cases.
~ SO+ onsl founterpat

o T -v-(\-a [ N
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Only oncé in our history, in United States v. Nixon, 418

U.S. 683 (1974), has the Supreme Court required a sitting

President to give evidence. That case, of course, involved

physical evidence, not the President’s own testimony. Even
50, the Court-could not have been clearer that the limitation on

Presidential ‘ atonomy was warranted only becausc of the

“primary constjtutional duty of the Judicial Branch to do jus-

tice in criming] prosecutions.” Id. at 707. The Court ex-

pressly dec to extend its holding to civil proceedings.
“See Nixoh,#18 U.S. at 709-10, 711-12 & .19, In addition, -

the Coust qudted, not once but twice, Justice Marshall's
_ statement-that ¥{iln no case of this kind would a court be re-

quired to procded against the president as against an ordinary -

individual”- Id. at 708 and 715 (quoting United States V. __ ip (gt (.

Burr, 25 F. Ca4. 187, 192 (C.C.D. Va. 1807{o. 14,694)).

Consistent with Nixon and Burr, lower courts have re-

. quited a:strong showing of need for the President’s testi-
" mony.* 'Eyénogwn, courts have allowed it.to be obtained only
~ in a manper that limits the disruption of the President’s offi-

cial functions, guch as by videotaped deposition,” Thus, ob-

! C : .

i

©° ™ See Nixon, 418 U.S. at 713 (subpoena enforced against the President
. . because there was a “demonstrated, specific need for evidence in 8 pend-
-ing criminal trial"); see also United States v. Branscum. No. LR-CR-96-49
" (B.D. Ark, June 7, 1996) (President would be compelled to provide testi-
mony for oritaina) trial only if court is “satisfied that his testimony would
be material as tested by a meticulous standard, as well as being nccessary

in the sonss of béing a more logical and more persuasive source of evi-
. dence than:altemgtives that might be suggested”) (quoting United States v.
~ Poindexter, 7% Supp. 142, 147 (D.D.C. 1990)); Unired States v. North,
713 F. Supp. 1448, 1449 (D.D.C. 1989) (quashing subpoena to Prosident
. when defelidasit tifled 1o show “that the ... President’s testimony is cs-
_sontial to assisre the defendant a fair trial”), aff'd, 910 F.2d 843 (D.C. Cir.
1990), cert. denied, S00 U.S. 941 (1991). ‘ )
. ™ See Nixon, 418 USS. at 711-15 (requiring in camera ingpection of
.. presumptively -privileged presidential tapes to ensure that only relevant,
: admissible:nateripl was pfovided to grand jury); Branscum, supra note 24
} - {continued...)

| Z | |
" Proof#l . 08/07/96 - 10:06 AM
S - WJC LIBR_ARY PHOTOCOPY'.

PRI P,




T 28
taining even third-party evidence from a President is a com-
.. plex and delipate matter, to' be done only in cases of great
* public need of where the constitutional right to compulsory
process is at stake. - ' '
Neither c}f these factors is present, however, in ordinary -
 ¢ivil litigation. Criminal prosecutions additionally carry cer- |
tain importan} safeguards that are absent in civil litigation: - - -
 they must ‘be! approved by a public official, premised on a | o
finding of 'bl‘bbablc cause, and often require approval by a e ——
' grand jury. Civil litigation, by contrast, can be filed by an Acc am(,“,3| q " '
- individual out of any motive. ®Recsiwe-somsony(this Court | |

has been careful never to suggest that a sitting President could _

-—— e ekra -

be compelledieven to give evidence as a third-party in a civil ~G -
proceeding. See United States v. Nixon, 418 U.S. at 712 0)9. \/ (n '«_‘c’
' The igsué bere, of course, is not whether the President can o ?M}:)
. be compelled o testify as a mere witness. It is, rather, whether ! .

he can be sued as a defendant.  Whatever difficulties may be

~ involved ina ing for the President to testify as a third-party

" witness, thése difficulties would be increased exponentially if

the Presjdent vere made a defendant in a civil action for dam-

ages, which his the potential to interfere much more severely,
over a much rhore extended period, with his ability to fulfill the

" unique and exiraordinarily demanding responsibilities of his
office. ‘It would be highly incongruous to subject the Presi-

dent - and thd nation — to these burdens solely on the basis of a

sitlon); United States v. McDougal, No. LR-CR-95-173
. .20, videotaped deposition at the White House su-
w/\f _ pervised by tria) court via videoconferencing, after which only directly
0 relovant parts wpuld be shown at rial); Poindexter, 732 F. Supp. at 146-
%p.ﬁﬂ- 47 (videotaped deposition); United States v. Fromme, 403 F. Supp. 578,
583 (B.D. Cal. 1§75) (videotaped deposition). ‘ ‘
' i ,

9.—".

C
i | ;
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altemnative - dpfeiral - avoids these problems entirely and pro-
vides reasonabje protection for the interests of all parties.
B. “Case Management” By The Trial Court Does
Not: Mitigate, But Instead Exacerbates, The
. Separation Of Power Problems Created By Suits
A t An Incumbent President.

" P«,;KW ). leCase Management” By Federal District

" ages actions against a sitting President threaten to interfere ay%

“CoUFG ) Entangles The Branches Of Gov- VAW '
.iemmenmmf ]

o ~ .
Even the! panel majority did not deny that private dam-  [Qe¢”

with the integhity of the Executive Branch and to undermine ¥
the separation jof powers. Its solution to these problems, how- - e

- ever, was -not! deferral, but was instead “judicial case man- L/'Jl
agement, sensitive to the burdens of the presidency and the -

demands of the President’s schedule.” Pet, App. 13. This
supposed cureis worse than the disease. “Case management”

by the judiciafy of a suit against the Chief Executive entan-

gles the two branches in an ongoing and mutually harmful
relationship, stead of maintaining the separation of the
branches, a8 0}0 Constitution envisions. :

The pane]. majority suggested that throughout the litiga-
tion, a Presidefit could “pursue motions for rescheduling, addi-
tional time, ¢r continuances” if he could show that the
proceedings “interferfed) with specific, particularized, clearly
articulatod pregidential duties.” Pet. App. 16. Under this ap-
proach, the Président would have to provide detailed informa-
tion aboiit thd nature of pending Executive Branch matters

‘requiring his aftention, and the trial judge would have to pass

judgment on the President’s priorities. If the trial judge —- state

. or federa) -dobxdod that the President should devote more time

to the private| litigation than to official duties, the question
would arisa whether it could enforce that decision by threaten-
ing the President with contempt of court or sanctions, See FED.

- R.Cwv. B.-16(D); If the Prosident disagreed with a decision of

{

{
2
. o | “
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the trial court,ihe could “petition [the court of appeals) for a
“writ of mgﬁdm}us of prohibition.” Pet. App. 16. :

Such a state of affairs is an extraordinary affront to the

-+ separation of ppwers. A trial judge - stato or federal -- would
. be examining the official priorities of the individual in whom

the whole of "#he executive Power” is vested. And the judge

" would be not merely reviewing the President’s prioritics, but

conceivably vduld order the President to rearrange them.
The natuge of the President’s responsibilities makes it

‘especially inappropriate for the courts to insist on answers to

the kinds of q{lestions that inevitably would be posed under
this regime. . Ift situations involving matters of national secu-

' rity, sensitive diplomatic issues, or confidental intelligence or i

~law enforcement operations -- to take just gkre€ obvious ex-
amples -« the trial judge immediately would be ¢nmeshed in

disputes that c‘buld ripen into deeply troubling constitutional
confrontations; Moreover, even seemingly minor changes in
the Pmsidetit'é schedule are imbued with significant portent

by observers, both foreign and domestic. It is thercfore not -

uncommon fof a President to seck to maintain a pretense of

“business as ysval” to mask an impending crisis, while si-
" multaneously baving to attend to the urgent matter at hand.”

In such circurhstances, simply having to ask a court for a

" Proof#l

i
. v
- [ : [
® The experiences of Presidents Carter and Reaganf provide dramatic

. examples: - Whon;dle.invasion' of Grenada was boing planned, President
. Reagan was wook-ending at a Georgia golf club. He wanted 10 hurry back

to Washington, bt his advisors told him “that a change in [his} schedule
might draw attention to the possibility of U.S. intervention.” He decided-
to remain in‘Geopgla, but participated in meetings by way of telephone.
CANNON, supra tiote 7, at 441-42. Similarly, during the 1980 mission to

" rescue the hostagps brf Iran, President Carter “wanted to spend cvery mo-
" ment monitoting the progress of the rescus mission, but had to stick to
© [his) regulér schedule and act as though nothing of the kind was going

on.” CARTER, sufra note 9, at 514
i .
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13 1
‘damaging. | -
[Even in &reas not involving sensitive foreign or domestic
concemns. a téial court would, under the panel’s “case man-

agement” approach, be able to second-guess judgments that
are properly Me only by the President. A myriad of impor-

~ change in the litigation schedule obviously could be highly

" tant Presidential activities might warrant a change in a litiga-

tion schedule: - foreign or domestic travel; contacting’
members of Congress to persuade them to vote for legislation;
meetings _with' groups of citizens to call public attention to an
issue; intensive briefings from advisers on complex subjects.
If the Presidént moved for a change in the litigation sched-
ule to accomrhodate these intercsts, the denial of such a mo-

. tion would ‘effectively preempt the priorities of the Executive
- Branch.” | |- )

Thé pand] majority seemed to believe that untoward con-

 sequences ca be averied so long as “case management” is

“sensitive™™-enough to the demands of the President’s office.
Pet. App.-13.! But this misunderstands both the nature of the
problem’ and ithe nature of separated powers. Because the
President embodies.a branch of government, his priorities are.
the priotities bf the Executive Branch. It follows that “case

_management,”! when the President is the defendant, necessar-

ily means‘ mhnagement of the business of the Executive

" Branch -~ botl in setting priorities for the President’s time and

y

-7 president g:ar. for example, ‘cut short a.vacation to retum (o

. Washington- to urge natural gas legislation that he deemed crucial to his

national epergy policy. ' CARTER, supra note 9, at 322, If the President
‘had been involvad in some aspect of litigation rather than on vacation,
‘under the panel fajority's scenario, he would have had o ask a court --
perhaps oven a state court - for permission to change his plans. The court

- then would be dqciding if the President’s intcrest in passage of the natural

" gas lcgislaton was sufficiently important (o warrant an interruption” in
judicial proceodings. C
. : J - '
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- in comrollingélhe' disclosure of information about the Presi-
dent’s schedulg. ‘

“Cas¢ mapnagement” ‘by trial judges not only threalens
the independehce of the Executive from the Judicial Branch; it

also ‘mpgmmﬁaﬂ(,places judges in a position they should
~ not have to oocupy —- the political arena. In suits against the
President, the!¢rlal judge will be operating in an atmosphere
that is allmbst‘oertnin to be highly charged politically. Any
significant detilslon that a judge makes will be scrutinized for -
. signs of partidan bias for or against the President. Decisions
that are routine in any other case, such as a decision to post-
pone the defendant's deposition, will if the President is the
" "deponent ‘bechme the subject of partisan spoeculation and
comment. | N _ _
Moreovei_', judges attempting to assess the sufficiency of
a President’s £xplanation inevitably will be asked to distin-
guish betweeq a President’s “political” activities, on the one
hand, and his{“official” activitics on the other. Political ac- .
tivity, of oour{;e is one of the responsibilities of a democrati--

" cally-elocted gfficial, and, as has often been recognized, these
kinds of 'disdgﬂms are inappropriate for judges to make.”
These probleths can, and should, be avoided altogether by

holding the litigation in abeyance until the defendant is no
longer President, - -

e e o e Sa LD ehaal e A koAl A s A

i
i
!
1

alns are a ar

{ States cx rel. Joseph v. Cannon, 642 F.2d 1313, 1379
- T081 Y courts lack “manageable standards™ by which to distin-
X . guish between political and official functions), cert. denied, 455 U.S. 999
\MM a8 (1982); Winplsidger 'v. Watson, 628 F2d 133, 140 ©C. Cr) claim
~ SP~ - deemed not juskiciable because it required judicial determination of
A . whether executive actions werc motivated by geauine concern for public
 interest oriby .“pdlllical expediency™), cert. denied, 446 U.S, 929 (1980).

= See Unir
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... [s Inconsistent With Principles Of Federal-
.. |sm Inherent Iglle Constitutional Scheme.

; { g
Perhaps the clearest evidence of the superiority of deferral
'to “case management,” given the postulates of our constitu-
. tional system, ¢merges when one considers that if private civil
‘actions could bo brought against a sitting President, they are
. likely to be bxxiught in state courts, Two of the claims in this
case are state tort claims, and one would expect that civil suits.
in damages‘ngﬁimr a President for matters unrelated to his offi-

' cial duties willi often, as here, involve causes of action under
state law.” - If J;uit is brought in state court, decisions about the
activities and priorities of the Executive Branch of the federal

. governmant will be made in the first instance by state trial court
 judges, inclu'du?g those chosen by partisan election. The Presi-

dent, moreover; jwi i

. interlocutory rqview would tum on the judicial procedures of
. the state forunt, and then, the only federal forum available to
the Presidont would likely be this Court.
' “The vast .tmiori'ty of state judges would, of course, be
. highly conSciehtious in carrying out their responsibilities in
such a situatioh, but even the possibility that an incumbent
 President could be subject to the jurisdiction of a state’ court
- further dértonstrates that suits against a sitting President are
inconsistant - with our constitutional scheme. The Framers
.- were weli aware that state governments might come into con-
flict with‘-the'fe_dqml govemment, and particularly with the
Executivd_Braqch. It would take little ingenuity to contrive a

§
]
{ -
Y

.® Inthe abscnpe of diversity jurisdiction, suits based on a President’s
personal conduct {ordinarily would not be removabie. See 28 US.C.

46 1441(b), 1442(aX1994); Mesa v. California, 489 US. 121, 138-(89 4
(1989), . 1L o o ‘mg,e)xaw
i a SP
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state. law dam:;ges action against a Pwsudent unrelated to the
conduct of his/office. - In an atmosphere of local partisan hos-
tility to the Pn‘:mdcm, the ability to bring such a suit in state
court would bq a powerful weapon in the hands of state inter-
ests -- ong that the Framers could not possibly have intended
to permit. ' THis is further evidence that the approach most

faithful to:out constitutional scheme is not “case manage-

* ment,” but the simple deferral of litigation until after the
President leavds office, at which time any risk of disruption of
the ordetly. ﬁm}:mnmg of the Executive is eliminated.

C. “Ttie!Reliet Sought Here Is Not Extraordinary,
AndIWould Not Place the lPresldent “Above The

L.W*" ‘

A recutrept theme of both respondent and the pancl toa- -
jority is that thp President’s claim in this case is somehow ex-

. traordinafy, both in the relief that it secks and in the burden.
that it would place on respondent. This is wrong. The relief
that the Présidétit secks does not provide, in the panel major-
ity's wortls, a {'degree of protection from suit for his private
" wrongs enjoyop by no other public official (much less ordi-
nary citizens)”; Pet. App. 13. On the contrary, the relief that
the President sécks is afforded in a variety of circumstances to
public offlcials and private citizens alike. At-tho same time,
the burdéns th}at temporary deferral of the litigation would

impose on plmﬁuffs are limited and reasonable.

Pefen'lng Litigation Is Not Extraordinary.

The defcr{nl that the President seeks is properly classi-
fied with an unexceptional group of doctrines that provide for
litigation :to bé. stayed to protect important institutional -or

public interestd.  There arc numerous such instances where
civil plupuffs imust accept the temporary. postponcmcnt of
litigation: ﬁ
- o The auto ¢ stay provision of the _Bankxuptcy Code -
provides that litigation against a debtor must be stayed as

e e e e e e - —
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soon as a party files a bankrupicy petition. The institu-
tional int¢rest in the orderly resolution of the bankruptcy
~ estate justifies the imposition of delay on the plaintiff’s
" claims. The stay ordinarily remains in effect until the

bankruptdy proceeding is completed or the bankruptcy

couft 1iftd the stay. 11 U.S.C. § 362 (1994). That stay
affects-all litigation that “was or could have been com-
- menced™ prior to the filing of the petition. Id. Under

" this' provision; civil actions can be stayed for extended

periods.”! Thius, if respondent bad sued a party who en-
téred bankruptcy, respondent would automatically find
~herself in}a position similar to that she would be in if the
_President| prevails before this' Court -- except that the

bankruptdy stay is indefinite, while the stay in this case

has 'a defjnite term, circumscribed by the constitutional
limit on a President’s tenure in office. : ,
e Courts dafer civil litigation until the conclusion of a re-

lated crininal prosecution against the same defendant, if

doing so Is in the interests of justico or the public’s inter-

est in-Grinisial law enforcement, That process may, of

course, take several years. During that time, the civil

- plailitiff + who may have becn injured by & party who
engtiged in criminal conduct - is afforded no relief.”
) ¥ ) . .

3 . { - o ’
" ® See, e.., Moser v. Universal L-Com. 11 F.3d 720, 721-

722 (Tth Cir, 1993); Panzella v. Hills Stores Co., 171 BR. 22, 23 (ED.

Pa. 1994). A judge also has discretion to order a stay even of

- third-party litigatjon, to which the debtor is not a party, if that litigation

conceivably could have an effect on the bankruptcy estate. See 11 US.C.

- § 105 (1994);-2 ON BANKRUPTCY 1 105,02 (Lawrence P. King

ed., 15th od. 1994), and cases cited therein. ,

M Seeeg. Koester v. American Republic Invs., Inc., 11 F.34 818, 823
(8th Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084

(Sth Cir. 1979); United States v. Mellon Bank, N.A., 545 F.2d 869 (34 Cir.
1976); Texaco, Ic. v. Borda. 383 F.2d 607 (34 Cir. 1967).
ey ; ‘
‘.
;

f
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U.S_.C_. aép, p. V. |
civil; claims by or against military-personnel (2

be tolled and stayed while they are on active duty I

provides yot another analogous example of a stay, though ef‘f)q'
the President does not claim, and has not claimed, n:hcf ' },,9
- under Act. ' -

s The. dootrine of primary junSd.lCl‘.lOn. where it apphes.
compels plaintiffs to postpone the litigation of their civil
claims ‘while they pursue administrative proceedings,
even: though the administrative proceedings may not pro-
vidg the’ Irelief they seek. See, e.g., Ricci v. Chicago
Mercan Exch., 409 U.S. 289, 302-06 (1973). The
process,: yvluch can take several years, is necded to en-
sure that h regulatory agency will be able to pursue its in-
sututxona} agenda in an orderly fashion, See, e.g., United
States v.{ Western Pac. RR. Co., 352 US. 59, 63-65 -
(1956)- (quotmg Far East Conference v. United States,
342 U.5.1570, 57475 (1952)).

e Public ofﬂclals who unsuccessfully reise a qualified im-
munity defense in a trial court are entitled, in the usual
~ casé, to-§ stay of discovery while they pursuc an inter-
locutoxy appeal Harlow v. Fitzgerald, 457 U.S. 800,
8!8 (198 ). Such appeals routinely can delay litigation
for 'a ‘substantial period, even though the official ulti-
mately nfay be found not to be entitled to immunity. In
fact-the #tay attaches only in those cases where a trial : :
 coust haslinitally rejected the claim of immunity, - o )

- -

=
O |

. 9 president Qlinton does not claim to be on active military status, Nor

doos he claim prbtection under this or any other legislation. Rather, the

" relief sought hesh ¢ranates from the nature of the Presidont's constitu-
tional duucs and rnnclplcs of separation of powers. '

o
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~ Wedonol suggest that all of ihesc doctrines operate inex-
actly the sarme way as the relief that the President seeks here.

But thesé exaniples dispel any suggestion that the President, in

asking that thi§ litigation be deferred, is somehow seeking ex-
traordinary relief, or that holding this or any other litigation in_

abeyance violahes a plaintiff's right to access to the courts.
. 2l

'2," 1Presidents Remain Accountable For Private
P IiMlsc_onduct. - |

“a oo

suggested at various points that the President was secking a
rule that would bar liability for alleged wrongful conduct

committéed outside the scope of his official responsibilities.

_This is untrue, The President seeks only to defer the litigation

until he leaves;office. He remains accountable for his conduct
and willjbe-altmable to potential liability at that time. Ac-

_cordingly, relieving a President temporarily of the require-

ment to defendl private civil damages action does not, as the

_ respondent -suggests, place the President “above the law.”
Resp. CAUBL|9. :

‘ Deferring damages litigation manifestly does not give |
* Presidents’ :
 this Coutt haslobserved, there are formal and informal checks

license to engage in private misconduct. As

quite apdrt from civil damages that deter unlawful, tortious or

unconstitutional behavior by Presidents or thoss who may un

for offics in ﬁhc future. These include the prospect of im-

- peachment in ¢grogious cases, as well as “constant scrutiny by

the press.” Fitzgerald, 457 U.S. at 757. Plaintiffs can take
their charges to the newspapers and broadcast media, as has

to earn reelection,” id., or in the case of those
idency, the desire to be elected in the first

"been done ‘MIE““Other incentives to avoid misconduct ...

President “forl his historical stature.” Id. And of course, a

. President would still remain liable for damages afier leaving
office. - -

- - b AL o

P
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o
[ndeed, deferral stands in sharp contrast to much more

sweeping protpction - absolute or qualified immunity from
damages -- that.the law provides to literally tens of thousands

. of publi¢ employses. These immunity doctrines do not just

delay. litig’atio}u. but leave innocent victims wholly without
compensation, sometimes even in cases where an official’s
conduct amoufits to gross abuse of individual rights.” Simi-
larly, diplomas, members of their familics and foreign heads

 of state aré wholly immune from liability in this country, even

for personal misconduct and criminal acts.” In all these cases,

* protection frofn lability is needed to “advance compelling

public ends.” : Fitzgerald, 457 U.S. at 758. Temporarily ex-
cusing the Prosident from the burdens of private civil litiga-

i
1
1
L
o ‘
i
i
1
i

" For xample, in Stump v. Sparkman, 435 U.S. 349 (1978), & judge
was held absolutely immune from damages notwithstanding undisputed
allegationy that e ordered a mildly retarded teenager sterilized in an ex

 parte proceeding] without a hearing, without notice to the young woman, v -
* and witholit appdintment of a guardian ad litem. In ){mﬂa v, Pachtman, (2 _
424 U.S. 409 (1976), u prosecutor was held absolutely immune from

/damages éveft thpugh the plaintiff hiad obtained habeas corpus relief on -

. the ground that (he prosecutor knowingly used false testimony at a trial

which led to plalftiff's murder conviction and death sentence.

* See,'e.., Lafontant v. Aristide, 844 F. Supp. 128 (BD.N.Y. 1994);
Skeen v. Brazll, 366 F. Supp. 1414 (D.D.C. 1983); In re Terrence K., 324
N.Y.5.2d 996 (N;Y. Fam. Ct. 1988). Head-of-state immunity, founded on
long-standing principles of international common law, permits heads of

state, including bur own, “tw frecly perform their duties at home and

abroad without the threat of civil and criminal liability in a foreign legal -
system." Lafontgnt, 844 F. Supp. at 132 Diplomatic immunity, founded

" on the Vignna Convention, is  reciprocal immunity that exists “{tJo pro-

tect United State§ diplomats from criminal and ctvil prosecution in foreign ~

+ lands with differing cultural and legal norms as well a5 fluctuating politi-

cal climatps” - Tabion v. Mufti, 877 F. Supp. 285, 293 (B.D. Va. 1995),
aff'd, 73 F.3d 53§ (4th Cir. 1996). . .

<
L]

¢
.

|
o
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" tion, a far more modest accommodation, serves even more
“compelling public ends.™” -

"Tn sum, the President asserts a limited form of protection

that is calibrated to accommodate a plaintiff’s right to seek
redress in the courts and the right of the people to have the
person they elected President available to perform the unique
“and demanding responsibilitics of that office. Because the
plaintiff’s right ultimately to seck redress is preserved, defer-
ral also is in accordance with Chief Justice Matshall’s decla-
ration that “[t]he very essence of civil liberty certainly |
- consists in the right of every individual to claim the protection
of the laws, whenever he recéives an injury.” Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 163 (1803).

"I THE LITIGATION OF THIS PARTICULAR PRI.
VATE DAMAGES SUIT AGAINST THE PRESI-
DENT SHOULD, IN ANY EVENT, BE DEFERRED.

A. Several Factors Weigh Heavily In Favor Of De-
ferring This Litigation In Its Entirety. '

Even if it were determined that temporary insulation
from private civil damages litigation is not presumptively
mandated in every case involving the President, there remains
the question of whether, under principles enunciated in this
" Court’s separation of powers cases, litigation of this particular
nature should go forward while the President is in office. We
respectfully submit that it should not.

"B Indeed, while we seek here only to defer the plaintiff’s opportunity
to pursue redress, we note that courts have, with few qualms, denied dam-
ages remedies altogether in other cases. “Tt never has been denied that . . .
immunity may impose a regrettable cost on individuals whoss rights have
been violated. But. .. it is not truc that our jurisprudence ordinarily sup-
plies 2 remedy in civil damages for every legal wrong.” Fitzgerald, 457

-U.S. at 754 n.37. '
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. In Fitzgerald, the Court framed the analysis that must be
undertaken as follows: “a court, before exercising jurisdiction

[over a President], must balance the constitutional weight of
the interest to be served against the dangers of intrusion on the

authority and functions of the Executive Branch.” 457 US. at
754, As the Court recently explained, “the separation-of-
powers doctrine requires that a branch not impair another in
the performance of its constitutional duties.” Loving v. United
States, 116 S. Ct. 1737, 1743 (1996). Accordingly, when ac-
tion by another branch — in this case the judiciary -- has “the

. potential for disruption” of Executive Branch functions, a-
‘court must “determine whether that impact is justified by an

overriding need to promote objectives within the constitu-

tional authority” of the Judicial Branch. Nixon v. Adminis-

trator of Gen. Servs.. 433 U.S. 425, 443 (1977)&minaﬁer_
“Nixon v. GSA”). : - .

Providing a forum for the redress of civil rights and
common law torts is, of course, an appropriate and important
objective within the constitutional authority of the federal ju-
diciary. ‘The issue here, though, is whether there is an
“overriding need” to promote this objective at this time, if
doing so has the potential to disrupt the President’s ability to
perform his constitutional functions. The key is “to resolve
those competing interests in a manner that preserves the es-

' gential functions of each branch.” United States v. Nixon, 418 -

U.S. 683, 707 (1974). Temporarily deferring this litigation
does just that, ' _
Under the separation of powers principles elaborated in
Fitzgerald, United States v. Nixon, and Nixon v. GSA, there is
no justification for requiring this litigation to proceed while
the President is in office. First, this suit involves the Presi-
dent both directly and personally. He is not a peripheral fig-
ure or one among many co-defendants. As the district court
found, he is the “central figure in this action.” Pet. App. 77.
Moreover, given the nature of the allegations, this is the kind
of litigation that he must attend to personally. It alleges

Prooftl - . 08/07/96 . 10:06 AM
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events in which only he and the respondent purportcdly\were
involved, and directly attacks his reputation and integrity.
Such litigation cannot be handled by, for example, the Presi-
dent’s accountants. or business associates. As discussed
above, litigation of this nature is especially disruptive, be- -
cause it would require the President’s personal time and at-
tention.

Second, this suxt concerns alleged pre—Pxesxdcnhal con-
duct, rather than unofficial conduct that the President engaged
in'while in office. In a case of this kind, the plaintiff’s need to
press a claim during the President’s incumbency is less com-

pelling, because the plaintiff geénerally will have had an ©
ponumty to sue before the President was elected ~{25 LBS the

rat-had ¢ tytodosrhoie ¥

(/’T;—pul. ls‘c_\
invefest m -
yete
As0 \ess' )
becaase

Hhere is no
risk Hhat
L defindant
wa;a Hda’nj
OB e
of the Pres; ey
- +ha hmad

Third, and related, this is a case in which the plaintiff’s
delay in bringing suit after the President was clected is not
readily understandable. Respondent claims that deferring the

" suit will prejudice her interests, but respondent is the author of

her own predicament. This case does not involve a' latent
harm that only became known long after the fact. The facts
alleged in the complaint were known to respondent at once,

~and the claims accrued well before the President took office.

Moreover, respondent chose not to pursue other available
avenues of potential recovery, such as a timely claim under
Title VII, or a suit against the publisher and the author of the

article in which she was allegedly defamed. Respondent in-

| ‘stead waited three years to act, filing barely within the limita-

tions period for civil nghts actions, 16 months after the

 defendant became President. Irrespective of whether the doc-

trine of laches should formally apply, these facts suggest that
deferral is especially appmpnatc here. When the plaintiff has

_delayed extensively before suing, there is reason to think that

further delay will not harm the plaintiff's interests. By the
same token, when a plaintiff waits to bring suit based on pre-

_ Presidential conduct until the President is elected, and chooses

Proof#l © 08/07/96 . 10:06AM
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not to pursue other avmlablc remedxes the danger that the suit
was prompted by illegitimate motives is obviously greater.

Finally, as the district court observed, “[t]his is not a case
in which any necessity exists to rush to trial.” Pet. App. 70.
Respondent seeks only damages. If she ulhmately prevails,
she will be made whole regardless of the delay Respondent -
“also does not identify any special need for the damages she

: seeks and, in fact, has stated that she intends to donate any
g‘\ - awar harity? | Transcript, CNN: Paula Jones Interview
| : CNN television broadcast, June 27, 1994) (C.A. App. SS)J

Again, in a suit seeking only damages, where a T plaintift can
‘be made whole by prejudgment interest and has disclaimed
personal or expedient need for financial recovery, the danger
that respondent will be pre_]udlccd is diminished, and the justi-
fication for the potential interference with the functioning of
the Executive Branch is even further diminished.

Respondent’s interest in vindicating her asserted rights, -
and the judiciary’s interest in providing a forum for vindicat-
ing such rights, are not significantly impaired by deferring
' thig litigation, When the burden on the Presidency is com-
pared with the very minimal impairment of these interests, it
becomes clear that this litigation should be deferred in its en-
tirety until the President leaves office. :

» Prejudgment interest genera]ly is available in appropriate cucum—_
stances under 42 US.C. § 1983 (1994). See Winter v: Cerro Gordo
County Conservation Bd., 925 F.2d 1069, 1073 (3th Cir. 1991); Foley v.
City of Lowell, 948 F.2d 10 (ist Cir. 1991). Prejudgment interest also is
available under Arkansas law in appropriate cases. Wooten v. McClendon,
612 S.W.2d 105 (Ark. 1981) (prejudgment intexest available in contract
and tort actions, provided that at time of injury, damages are immediately
ascertamable with relative certainty).

74
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B. At A Minimum, The District Court’s Decision To
Stay Trial Should Have Been Sustained.

1. The Court Of Appeals Lacked Jurisdiction

)\ 1 SomBasieoFm Respondent’s Reqwerse, \/
. ) A Ry --”:""‘i"k“t“"“!'i".'"-“,'."_::"".:_'.;:;....'__..‘ : ‘
| | T SteyFriche— Cr05S fppeal. -V
A Respondent cross-appealed below to challenge the dis-
trict court’s order to stay trial. A district court’s decision to ,

" stay proceedings, however, is ordinarily not a final decision
for purposes of appeal. Moses H. Cone Memorial Hosp. v.
Mercury Constr. Corp., 460 US. 1, 10 n.11 (1983). While
such orders may in some circumstances be reviewed on an -
interlocutory basis by way of writ of mandamus (see 28 -
U.S.C. § 651 (1994)), respondent never sought such a writ.”

" Respondent instead asserted that the jléurt of Afpeals 7 v ,
had “pendent appellate jurisdiction” over respondent’s ' '
cross-appeal. The panel majority agreed, even though this

. Court recently ruled that “pendent appellate jurisdiction™ -
should not be used “to parlay Cohen-type collateral orders
into multi-issue interlocutory appeal tickets.” Swint v. Cham-
bers County Comm'n, 115 S. Ct. 1203, 1211 (1995).

Swint exhibits strong skepticism toward the type of pen-
dent jurisdiction exercised in this case. There, the Court ex-
plained that under 28 U.S.C § 1292(b), Congress gave a

¥ Some courts recognize that exceptions may exist in cases in which a
stay is “tantamount to a dismissal” because it “cffectivcly ¢nds the litiga-
tion.” See, e.g.. Boushel v. Toro Co., 985 F.2d 406, 408 (8th Cir. 1993);
Cheyney State College Faculty v. Hufstedler, 703 F.2d 732, 735 (34 Cir- ‘ a ‘
1983). Even assuming that this exception should be allowed, Spon- ,
dent did not assert this ground as a basis for jurisdiction, perhaps in rec-
ognition that it clearly is not applicable here, where the district court’s,
order contemplated further proceedings in federal court. See Boushel, 985
E.2d at 408-09. , ' o
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44 :
district court “circumscribed authority to certify for immedi-

thus

confer{ring] on district courts first line discre-
tion to allow interlocutory appeals. If courts of
appeals had discretion to append to a Co-
hen-authorized- appeal from a collateral order
further rulings of a kind neither independently
~ appealable nor certified by the district court,
‘then the two-tiered arrangement § 1292(b)
mandates would be severely undermined.

(15 S. Ct. at 1210 (footnote omitted). Notwithstanding this

fanguage, and without any certification of the issue by the -

district court, the Eighth Circuit asserted pendent appellate
jurisdiction over the respondent’s interlocutory appeal of the
stay of trial.” ' ‘ ‘ .
The panel majority reasoned that Swint did not apply be-
cause respondent’s cross-appeal was “inextricably inter-
twined” with the President’s appeal. Pet. App. 5 n4. See

Swint, 115 S. Ct.at 1212, The issues in the two appeals were

not, however, “inextricably intertwined.” That these two ap-

peals raise very distinct issues is evident from the distinct na-

ture of the inquiries they generate. The issue of whether the

President can defer litigation raises a question of law; the is-

sue of whether a district court can stay litigation is a discre-
tionary determination determined by the facts of a particular

‘case. While a district court’s legal decisions are eatitled to no

T Since Swint, numerous other circuit courts have eschewed asserting
pendent jurisdiction in appeals such as this. SeqeWoods v. Smith, 60 £.3d

ate appea! interlocutory orders deemed pivotal and debatable,” -

1161, 1166 & n.29 (Sth Cir. 19953), cent denied, 116 S. Ct. 880 (1996);
Pickens v. Hollowell, 59 F.3d 1203, 1208 (11th Cir. 1995); Garraghty v.
Virginia, 52 R.3d 1274, 1279 0.5 (4th Cir. 1995); McKesson Corp. v. Is-
lamic Republic of Iran, 52 F.3d 346, 353 (D.C. Cir. 1995), cert. denied,

116 8. CL 704 (1996}
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' spccizﬂ deference, 115 exercise of discretion to stay proceéd-
ings is a determination that can be overturned only for abuse
of that discretion. Landis v. North Am. Co., 299 U.S. 248,

255 (1936). .

" The district court here, in deciding to postpone trial, in-
voked its discretionary powers over scheduling. Pet. App. 71
(citing FED. R. CIv. P. 40). The court then expressly based its
decision on the particular circurnstances of this case:

" This is hot a case in which any necessity
exists to rush to trial. . . . Neither is this a case
that would likely be tried with few demands on
Presidential time, such as an in rem foreclosure
by a lending institution. ‘

. The situation here is that the Plaintiff filed
this action two days before the threc-year stat-
ute of limitations expired. Obviously, Plaintiff
Jones was in no tush to get her case to
court . ... Consequently, the possibility that
Ms. Jones may obtain a judgment and damages

" in this matter does not appear to be of urgent
namure for her, and a delay in trial of the case
will oot harm her right to recover or cause her

‘ ~ undue inconvenience. : '
Pet. App-70.

' As this passage makes clear, the district court's decision -
to stay trial rested upon the particular facts at hand, and re-
view of that stay - unlike review of its decision to reject the
President’s position that the entire case must be deferred as
matter of law — must address these particular facts. Accord-
ingly, even if the concept of “pendent appelate jurisdiction”
survived Swint, the two appeals here were not “inextricably
intertwined,” and the panel majority's exercise of such juris- .

- diction over the interlocutory appeal was etroncous. '
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. 2. The Court Of Appeals Etred In Reversing
“The District Court’s Decision To Stay Trial

In This Case. o _

The district court cleasly had thé authority to stay trial in
" this casé. In Landis, Justice Cardozo wrote for this Court that

the power to stay proceedings is incidental to
the power inherent in every court to control the
disposition of the causes on its docket .. ..
How this can best be done calls for the exercise

- of judgment, which must weigh competing in-
terests and maintain an even balance. ‘

299 U.S. at 254-55. Indeed, the Court in Landis specifically
‘stated that , . :
~ [e]specially in cases of extraordinary public
moment, the [plaintiff] may be required to
submit to delay not immoderate in extent and
not oppressive in its consequences if the public
welfare or convenience will thereby be pro-

moted, :

~ Id. at 256 (emphasis added). Obviously, a trial here, which
would require the heavy involvement of a sitting President, is
a case of “extraordinary public moment.”

The panel majority in this case showed none of the def-
erence to the district court’s determination required by Landis.
Instead, it rejected the trial court’s order with a single sen-
tence: “Such an order, delaying the trial until Mr. Clinton is
no-longer President, is the functional equivalent of a grant of
temporary immunity to which, as we hold today, Mr. Clinton

is not constitutionally entitled.”  Pet. App. 13 n.9. This

- sweeping and conclusory ruling hardly represents the careful
‘weighing of particular facts and circumstances necessary to
support a conclusion that the trial court abused its discretion.

The district court, by contrast, specifically assessed the
case and appropriately concluded that trial here should not

Proof#l 08079 10:06 AM
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proceed. For all the reasons enumerated above, the trial court .
found that it simply would not be possible to try the case
without enormous and extraordinary demands on the Presi-
dent’s time, and that the respondent’s interests would be sub-
stantially preserved notwithstandingthe stay. Due to these
case-specific factors, the district court correctly stayed trial
_ until the President left office. That decision was not an abuse
of discretion and, if reviewed at all, should have been sus-

tained.
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| - CONCLUSION
For all the foregoing reasons, the decision of the court of

appeals should be reversed, and this litigation should be held
in abeyance, in its entirety, until the President leaves office.

Respectfully Submitted,

Robert S. Bennett
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The Soldiers’ and Sailors’ Civil Relief Act of 1940, 50 USC app.
§§ 501;25,‘prOVides that-civil claims by,or‘against.militéryl |
personnel‘are‘tO'bé tolled and stayéd while they are on active
dut&.- This Act thus offers yet one more analogy, though the
APreSident dQés not ciaim, and has never claimed, that he is

“entitled to relief under that Act.?

_ The President here does not claim to be on active military
status. Nor does he claim protection under this act, or any
other legislation. Rather the relief sought here emanates from
the nature of the President’s constitutional duties and
principles of separation of power.
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lThe President here does not claim to be on active military
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other legislation. Rather the relief sought here emanates from
the nature of the President’s constltutlonal duties and
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‘Rey - Clinton v, Jones Brlef
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Ml v .
1

Dear J ack

T wriﬁ& ﬂdncerning the Soldisrd’ & Sailors
Civil Rejlief AQL. -While we obviously will defer to the
White House’'s decision on this mattexr, Geoff Stone, David

. Strauas, myself ‘and our team feel strongly that it would
be a miatake both~lagally and politically, to drop any
referance to the -a¢t in the brief, and believe the at-
tached language should be 1nc1uded in Section I(C) (1).

It is & Bound iﬁ&l y: and strengthens ouy case, while -
making dlear thAt Ehe President is not.claiming relief
under the act.. Wa.believe that omigeion.of any reference
to the act, by contrast, will attract legal and political
attentdion and will-result in stories im the press that
the Prasident and His lawyers backed dcwm in the face of
criticlﬂm : T‘*’j"f ; .

o Pleaqe let ul know of your final decision, and
feel frae to call ma to discuss this. I can ba reached
at 406-222 8510 '

L sincerely,

Bob Bamnnett ,
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i21. The president: here does not: claim
te—be—on—nctiva—mi itary status. Nor does he claim
protection under tHig act, or any other legislation.
Rather. the relief’ dought here emanates from the nature of
the Préaident's oonubitut:ional dutiea and principles of -
separabion of powen.ﬁj , //'
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2;(ﬂ4}j2his reason, even a private lawsuit against the Pree1dent imp 6é-
eSIDENY
es on the Presidency add the operations of the Execut ive AR ',
é .
That the Presiden& "occupies a unique position in i@

constitutxonal echeme"(!!tzgerald 457 U.8. at 749) ha

gystem

central and all but undisputed axiom of our conetitution:.
since the Founding. It is borne out by the statements of the 5

Framers, the decisions'of this Court and of course the text and

Al

gtructure of the Constitut1on itgelf.
Article 11, §- 1, vests the entire 'executive Power" in "a -

1
Pres1dent,' who 18" indispensable to the execntion of that power.!

The President alone ia-director of all the executive departmenta
and Commander in- Chief 'of the armed forces. The Constitution |
places on him the respénsibnicy to take care that the laws are
faithfully executed. ﬁ S. Const. Art. II § 2. The Framers
drecognzzed that thdir decision to vest the execut1ve power in a
single 1ndiv1dua1 1netead of in a group or counC11, was a
cruc1a1 aspect of the conatitutional plan, and in the Federalist
papers they devoted as" much attention to that decision as they '
did to any eingle provlaion of the Constitution. See generally

THE angmts'r Nos. ‘70 7'7 (Rlexander Hamilton) . WL.J do e f'a.q ]‘b

;3 vwand fuat P:VUJ doesnt rcu..¢£~1
: i:ﬁ‘wk fuose dohew adorna? 2 o

s g pepts o dolsgat Dou ¢ ere

¢ PHILI? B. KURLAD, WATERGATR AND THE CONSTITUTION 135 (1978) (“T
President is ¢'. the only officer of the United State
duties under the Conetxtutxon are entirely his respo
and his responaibjlity alone. He is the sole i
man in governmenti and his duties are of su ‘pature that he
should not be called from them at the :Lnatance of any.

branch -of government ')

olumolbc lefmh [ "{ ' bnnAq-u 1996 - 6:07 pm

%'t'é puLLG(YSr CgclbuQ&)hBJ’( ‘*.Zh»o 44“" "Jﬁu&@a
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partzsanship See’ Pet. App 15; Resp C.A. Br. xx, But thoae'

b
‘devices are, of course, far from foolproot, and for a variety of

reasons are likely to be ineffectlve in protecting the President.
The strongest det*rrent ot unfounded lawsuits is typically
\financ1a1- usually an: individual w111 not incur the expenee of
suit 1f there is no prospect of prevailing, or will not risk
'Banctlons under Fed. R. Civ. P. 11 if the suit is found to be .
frivolous. But financial restrainta are insuff1cient to deter
euch claime-when -- as{many promxnent busineas, entertalnment and
public figures have learmed to their diemay plaintiffs can
attain'instapt ceieﬁfi;y status or political impact simply by
including allegations in a complaint filed in court, and when the
notoriety that:accoﬁﬁaﬁies such a lawsuit is lucrative in . and of
itself, in the form ot book or movie contracts. for both client
and lawyer leewise, a frivolous but embarraesing c1a1m may be
tiled because the target is perceived -- as a President surely
~ would be -- as vulnerable to quick gettlement. As Chief Justice
Burger observed suite4aga1net Preeidents ‘can be "used as mecha-A
nisms for extortion L Fitzge:ald 457 U.S. at 763 (Burger, C. J '
concurring). And an ihd1V1dua1 whose objective is to d1vert the
President’s energy and'resources or to uncover 1nformatlon
~through the discovery rocess, or to embarrase the Presldent by

a(" M-' 9(;7 [« VY 'chl L[( VblvM( /@:u:ff
Mﬁ.«m' Virport, wqu M éﬂv-‘m ﬂm:l6 e

0!1”!3 01-D.C. Server I Draft Augusi 4, 1996 - 6.07 pm
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Wlthdrawal/Redactmn Sheet
- Clinton Library

" DOCUMENT NO.
AND TYPE

SUBJECT/TITLE

DATE RESTRICTION

001, draft

Clinton vs. Jones; RE: Brief for Petitioner (36 péges)

241

. 08/04/1996

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan »
“-0OA/Box Number: 8285

FOLDER TITLE:
Paula Jones 8th Circuit Ment Bnef [3]

* Debbic Bush
2009-1006-F
db1561.

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(2)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or:
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(é) of the PRA] '

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S. C
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act ~ [5 U.8.C. 552(b)]

b(1) National security classified information [{(b)1) of the FOIA]
b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

. B(3) Release would violate a Federal statute [{b)}3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
 information [(b}(4) of the FOYA]
_b(6) Release would constitute a clearly unwarranted invasion of |
personal privacy [(b)(6) of the FOIA] -
b(7) Release would disclose information compiled for law enforcement
purposes [(bX7) of the FOIA]

.b(8) Release would disclose information concerning the regulatwn of

financial institutions [(b)(8) of the FOIA]
b(9) Release would disclose geological or geophysical information
conceming wells [(b)(9) of the FOIA]




2. "Case Management" By State Trial Courts’ Is
Inconsistent With The Constitutional Struc-

- ture. '.‘. T £

The Relief Sought Here Is Not thraordlnary, And
- Would Not Place the President 'Above The Law." ", , - 41

f\@
. Presidents Remain Accountable Por Private
Misconduct. . . . . . . . . . . .. « o . . 45

II. THE LITIGATION OF THIS PARTICULAR PRIVATE DAMAGES . SUIT
AGAINST THE PRESIDENT SHOULD, IN ANY EVENT BE DE-

FERRED. . . . . e e e e R I
A. Several Factors Weigh Heavily In Favor Of Defer-
ring This thigatlon In Its Entirety - 1)
B. | At A Mlnlmum,.The District Court's DeC191on To
Stay Trial Should Have Been Sustained. ., . . ., . &3
1. The Court Of" Appeals Lacked Jurlsdlctlon To
Review The Reapondent’s Request To Overturn :
The District Court’s Dec151on To Stay Trial. . 53
2, - The Court Of Appeals Erred In Rever31ng The |
District Court’s Decision To Stay Trial In

'Thls Case. . . . . ... .. ... .. .... 57
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will not significantly impair the President’s ability ¢

to the duties of his office." Pet. App. 31.
- The courtAefvappealeddenied the President's requeet}“
,reheariug.en banc. Three judges did not participate and Judge
McMillian diseented. Judge Mchlllan stated that the panel
majority(s holding "demean[ed] the Offlce the President. : Pet.‘
App 32. He»further statedvthat the holding *would put ail.the
problems of our nation on pilot control and treat as more urgent
,a prlvate lawsuit that even the [respondent] delayed filing for
at least three years," and would "allow judicial 1nterference
wlth, and control of, the Pre91dent s time." Pet. App. 33.

' | SUMMARY OF ARGUMENT

The president, uniquely among federal officials, has the
sole'respous%bility fer‘an entire brauch of the federal goverm-
ment. For that reason, litigation against the individual who is
,ser&ing as‘President uuavoidably impinges on the constitutional
freéponsibilities'oﬁ the Executive branch."The Framers explicitly
recognized this point, as haslthis Ceurt, on many Qccasions.

A personal damages action is a partiCularly'burdensome'and.
disruptive form of litigation As a practical matter, no Presi;
dent can be dlsengaged from a lawsult that seeks to 1mpugn his
reputatlon and threatens h1m w1th enormous financial 11ab111ty
Even if a»Pre91dentlu1t1mately prevails, protracted personal
damages litigation can make it impossible for an individual to -
devqte hie undivided energies to any demanding job, much less to

one of the most demanding jobs in the world. Judge Learned Hand

0115813.01-D.C. Server fa ' 8 Dra®t Auguit 4, 1996 - 6:07 pm
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4* R4

once commented that as a potential 1itigant, he would "d Ead aéz

AV A\

lawsuit beyond anything else short of sickness or death. ?5int

_thie respect the President is like any other litigant, ‘exce
that the President 8 lawsuits, like the President’'s sicknees
becomes the nation’ 8 problem |

There is also no reason to believe that, it it is estab-
1lshed that private damages actlons againet gitting Presidents
may go forward,vsuch suits would be rare. To the contrary,
parties seeking publicity; partisan advantage or a quick eettle-
ment will not forbear from using such litigation as a means of
advanc1ng their objectlves - The usual means of dlsc0urag1ng or

dprOSlng of unfounded civil complalnts are especially 1neffec-

tlve bhese—k4ad8—4#L4RHAxbv4ﬂuéxyanxy<___ \v\()&L?L caAtS,il
aespxapeee;onateLy_;ekeey-ee-be—f:&ed—agaxnst—the—efesteentz__

Even the panel majority did not dispute the basic point that
_personal damages lztlgatlon against an 1ncumbent President
, threatens the functlonlng of the Executive Branch. But the panel
rejected deferral of the litigation aeia remedy,.and inetead' |
concluded that*'caee‘managementi by the trial court could - ade-
quately protect the Pre91dent 8 1nterests .'CaSe-management,"
howeve:, only exacerbates the separatlon of powers problems, by
entangling the executive and judicial branches in an ongolng and
mutually damaging relationship. o

In concrete terms, trial court "case management"‘means that
whenever a.preeident believes that his responsibilities require a

change in the schedule of the litigation against him, he will

0115813.01-D.C. Server |a ' ' 9 Draft August ¢, 1996 - 6:07 pmo
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" ment"

 have to seek the epproval dfvthe trial.judge, state of
‘That judge will be authorized to insist on an explana-/
President'’s reasons for seeking a schedule change, a proxmemati
state of affalrs in itself. The trial Judge will then review the
Pre51dent g explanatlon and decide whether to accept it, or
whether the Pre31dent should instead rearrange his priorities to
devote more tlme and attentlon to the lltlgatlon
The Presldent 8 prlorltles, however, are inseparable from

the priorities of the Executive branch of the tederal government

Judges should ‘not be in_the position of reviewing thogse priori- =

ties. If they are, the effect'will be te enmesh the President

and the_judiciétg a series of contr0ver51es over hlghly

sensitive and, in an imporéant sense, deeply polltlcal issues

about the President’s official priorities,

to the great detriment
of both branches )") |

Moreover, state courts are.likely to become the natural
venue for private civil damages.actions against an incumbent
Pre51dent, because such suits often will not 1nvolve federal
-clalms The Framers ‘were well aware of the potential for con-
flict between the states and the federal government, partlcularly
the Executlve branch of the federal government. They could not
p0551b1y have contemplated that state trial judges would have the
power to control a Presldent that is inherent in "case manage-
.- much less that they would have the power to compel an

incumbent President to stand trial in a state court This

0115813.01-D.C. Sevver (3 : 10 Dl August 4, 1996 - 6:07 pm
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The temporary deterral that the President saeks he\rhie not,
contra;y to the court of appeals, an extraordinary remedy, and it
does.not'place the Presidént_'above the law." 1In a variety of
circumstances'-:‘ranging from the automatic stay in bankruptcy to:
the doctrine of primary ju:isdiction,to the'suspension 6f civil
actions while criminél—prOCeédings are pending --'litigation is
delayed in our system in order to protect significant public or
institutional intereéts. Thé.interest in protecting the Presi-
dency from dlsruptlon is at least as. strong as the 1nteresta
underlying these well establlshed doctrines.

Deferral also does not ‘place unreasonable burdens on- respon-
dent. In many cases -- fér example, where absolute, qualified,.
or diplomatic immunities apply -- settled doctrlnes deny recovery' 
'outright to innocent individuals who may have been grievously in-
jured. While we do not deny the costs of delay tb plaintiffs, it
remains‘tfue_that-deferral of this litigation does ndt preclude
 respondent from ultimately seeking a remedy and, if warrénted,
»recove:ing on the merits. Finally, deferral of COursé'doés not
~mean that the Pregident is unac¢ountable for wrongdoing ot is
nabove the law.i' Deferral leaveé him.no 1esé accountable, not
only in-qourt'but in other important forﬁms.lsuch as.public
opinion. Only the timing of the iitigation is affected.

Ln4mnr1nnnn:—+ﬂukH;se?afaééga—cf—powefs—princiiIEE"EEtab{"

14 _thi ‘g 610 E@spondent'a_suit,'in particu-
0113813.01.D.C. Server Ia 11 ' Draft Angust 4, 1996 - 6:07
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undin h?maL\w (/]'?w\)u\ "QV\MM?LU €lLa (4 L.LJ LL’
Hut Gty decinons.
should be deferred/ The suit is based on conduct that

rred before the President took office, and therefore, pres-

8 no risk of abuse of,Presidential power. Respondent seeks

~_efly damages, and therefore can be made whole even if the pro-

ceedings are delayed. The suit involves the Preaident personally

and directly, not peripherally, so it is espeoially likely to

impinge on his ability to perform his officiel dutieé. And

respondent could have sought relief long before the President
aggumed office, but chose not to do so.

At a minimum the courr of appeals erred in overturning ‘the
district court s order staying the trial The court of appeals

lacked Jurisdiction to rev1ew that.order On the merits, it.

erred by failing to conduct the kind of spe01f1c inquiry 1nto the

facts of this case that is a prerequlsite of overturning a

discretionary judgment by a trial court.
ARGUMENT

I. | PﬁIVATE CIVIL.DAHAGES LITIGATION AGAINST AN INCUMBENT PRESI-
DENT MUST, IN ALL BUT TEE MOST EXCEBPTIONAL CASES, BE DE-

FERRED UNTIL THE PRESIDENT LEAVES OFFICE.

A, A Personal Damages Action Against An Incumbent ‘Presi-
dent Would Seriously Interfere With The Discharge Of A
President’s Article II Responsibilities And Jeopardize

zgg_g,ngrg;ion Of Powers.

1. The President, Unlike Any Other official, Bears -
Sole Responsibility For An Entire Branch Of Gov-
ernment, : . -

Under our system of government, the Bxecutive Branch is the

sole responsibility of the individual who has been elected Presi-

dent, and anything that significantly affects that individual
will affect the functioning of the'Executive Branch as well. For

0115813.01-D.C. Server la ' 12 o DnnAugma,nm.s:mpA
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That' the President "occupies a unique position in t“
constitutional scheme" (Fitzgerald, 457 U.S. at 749) has been a
central and all but undisputed axiom of our cdnétitutiohal syétem
gince the Founding. It is borne out by the statements 6f.the
Framers, the decisions of this Court, and of course theltexc and

vstructure of the Constitutioﬁ.itself‘ | o |
Ar51cle II, § 1, vests the entlre "executlve Power"'ln "a
President, * who is 1nd19pensable to the execution of that power
‘The Preszdent alone is director of all the executlve departments,
webds iy o o vapesalic P CVVU\\A Tlhey 2
{andvé mmander 1n Chief of the armed forces. The Constitution‘
‘places on him the respon51b111ty to take care that the laws are
, faithfully executed. U.S. Const. Art. II, § 2. The Framers .
recognized that theirjdecision to vest the executive pdﬁef in a
single'individual,Ainstead of‘in a group or council, wés a
crucial aspeéﬁ of the constitutional plan, and in the Federalist
papers they devdted.és much attention to that decision as they

did to any single provision of the Constitution. See generally

THE FEDERALIST Nos. 70-77 (Alexander Hamilton).

4  purLip B. KURLAND, WATERGATE AND THE CONSTITUTION 135 (1978) (“"The
President is8 . . . the only officer of the United States whose
duties under the Constitution are entirely his responsibility
and his responsibility alone. He is the sole indispensable
man in government, and his duties are of such a nature that he
gshould not be called from them at the 1nstance of any .

"'branch of government.®").

onsns.m-o.c. Scrver la . 4 13 . Drafl Aegust 4, 1996 - 6:07 pan
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Constitution envxeions that Congress will be in sesgsion ;or a
vperiod of time and then adjourn. U S. CONST., ART. I §§ 4, '5; 7.
"
The President howeverl is always in session, the Preaident never b///
adjourns The Constitution further providea specific steps to
replace the President in the event of his disability - U.S.
Const. Amend. XXV, ss 3 4. These provieions made for no other
federal officer further confirm that the Presidency is insepara-
ble from the individual who is Pregident, |
The unadorned wor‘s of the Constitution, moreover, cannot

convey the mOmentous and unrelenting burdena of the Pre91dency
"[T]he President for all practical purposes . . . affords the
only means through whiéh we can act as a nation. "

The range of the Pres;dent 8 functions is enor-

mous. He is.ceremonial head of the astate. He is

a vital sourde of legislative suggestion. He is

the final ‘gource of all executive decision. He is

the authorit?tive exponent o: the nation 8 foreign

- policy ‘
.|‘

i

!
U
-

3 See Akhil R. Amari& Neal K. Katyal, Bxecutive Privileges and
Immunities: The Nixon And Clinton Cases, 108 HarRv. L. REv.

. 701, 713 (1995) ("Unlike federal lawmakers and judges, the
President is at ‘f§ession’ twenty-four hours a day, every
day. Conscitutio' lly speaking, the President never
sleepo.") 4

6 George B. Reedy, lacovering the Preaidenqy. N.Y. Times, Jan.
20, 1985 (quoted im Lou CANNON, PRESIDBNT REAGAN -- THE ROLE OF A
LIPETINE, 147 (1991;)); _ ‘

i

? Harold J. Laski, [he ;u' i idencs " ' D ~tation,'
p. 26 (Rarper & Bros 1940)(quoted in Cannon sqpra n. __, at
147). .

; )
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of wafvand peace).international relations,'donestic'terfo”~-
'the economy, and other profoundly important questions of national
policy, which affect millions of people in this country and
around the world. The President S obligatlons to the office
never'cease' Serious crxses can and often do erupt unexpectedly,

commanding the President s 1mmed1ate attention

To combine all [thlS] with the contlnuous need to
be at once the representative man of the nation

and the leader of his polltlcal party is clearly a
call upon the energles of a single man unsurpassed
by the exlgenCLes of any other political office’in

the world.

2. To Subject An Incumbent Preasident To Civil Litiga-
tion In His Personal Capacity Would Be Inconsis- ,

tent With Bistorig Understanding.

Courts "traditionally have recognized the President’s

constitutional respon51bilit1es and status as factors counseling
judicial deference and restraint," Futzgerald 457 U.S. at 753,

& n.34. Accordingly, throughout our nation’ s_hlstory, courts

' . ‘This has been true of every modern Presldency To give. ]ust
Uulﬁi\?hxqbt. a few examples, President Reagan was aroused from sleep to
H .deal with the Libyan downing of two American Navy fighter
,oe‘hﬂ‘bb CL planes; approved U.S. participation in a multinational
ed balee W) Ppeacekeeping force in Lebanon while'at his ranch in Santa
: . Barbara; and attended to the crisgis occasioned by the Soviet
B ool 'w downing of a KAL Flight 007 while on vacation. Cannon, supra

Yoy qwe Yo 1. at 191, 399, 420. President Carter spent one of his
b e thacatlons readlng psychological profiles of Anwar el-Sadat and
aed Menachem Begin in preparation for the Camp David Summit.
(VN \/acaﬁf,f Jimmy Carter, Keeping Faith -- Memoirs Of A President, p. 57
(Bantam Books 1982)(here1nafter 'Carter') [OTHER EXAMPLES TO

o Tt ogr= 0tcar~ ( COMRE]

[ bqu o CC UV A
qx&gétu¥ Laski, supran. __, p. 26.
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the economy, and other profoundly important questions of national
policy, which affect millione of people in this country and
around the world. Tbe ‘President’s. obligationa to the office
never cease. Serious crises can and often do erupt unexpectedly,

commanding the Preaident's immediate attention.!
' l

To combine ail [this) with the continuous need to
be at once the representative man of the nation
and the laddeér of his political party is clearly a
~call upon th¢ energies of a single man unsurpaesed
by the exigencies of any other political otfice in
the world. .i' ‘

2. To quhj’ct An Incumbent President To Civil Litiga-"
o tion In xic Poruonnl Capecity would Be Inconain-

Courts "tradition&lly have recognized the President’'s
constitutional reaponsibilities and status as factors couneeling

judicial deference and restraint W Fitzgerald, 457 U.S. at 7583,

& n.34. Accordingly, éhroughout our nation’s history, courts

Y

R

' . This has been tru of every modern Presidency To give just
" a few examples, President Reagan was aroused from sleep to
deal with the ‘Libyan downing of two American Navy fighter
planes; approved U.8. participation in a multinational
peacekeeping forceé in Lebanon while at his ranch in Santa
Barbara; and attedded to the crisis occasioned by the Soviet
downing of a KAL Flight 007 while on vacation. Cannon, supra
n. __ at 191, .399] 420. President Carter spent one of his
vacations reading psychological profiles of Anwar el-Sadat and
Menachem Begin inipreparation for the Camp David Summit.
Jimmy Carter,

COME]

Laskd,, - sqpra n ",, p. 26.
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The traditional practice has been fully consispent with thid]

that the
geparation-of-powers doctrine does not bar every exercipe. '
jurisdiétion'ovér the.President,“ id.; 457 U.8. at 753,-i£
59éneralif was agsumedithét‘one could not hale an incumbent Presi-
dent into court and seek damages from‘him personally. See id.,
 457 U.s. at 758_&.n.1 (Burgef. c.J., coﬁcurring). rnbfact, 80
far as can be dé;ermined, no éresidenﬁ has ever been required to
give evidence in a civil proceeding -- let alone appear as a
defendant -- and no Preéident[éas ever been compelled to give
testimbhy at triai}df appeat perspnaily in court in any case,
Ciﬁil'or criminal. President Jefferson was éued for official
actions he took while he was President, but ﬁotably, ndt until
atter he left office.?-‘Thrée other Presidents had civil damageé
litigation pending against them during their tenure in Officé,t
but' in each case, suit Qaé filéd before they'took office} two

re effectively disposed of before the President was sworn in;

twm qu‘ FUAL l’y; ﬂA}ii.#ﬂAw&l (P“t\ d%hﬁhik‘_
) bexn Q,W?Q[[a,,( N J/O & l—»«u’ Do L WAQ CAn—
' ,oprH fPQAj¢-uﬁ a;??{cu¢zAA£L:?lV— o, a1
ek CL!.QA o ‘ . : . )

4(,..continued) o v o
ratifying conventions. The Court noted that "higtorical

evidence must be weighed as well as cited. When the weight of
evidence is considered, we think we must place our reliance on
the contemporary understanding of John Adams, Thomas Jeffer-
gon, and Oliver Ellsworth.” 457 U.S. at 752 n.31.

oo Livingston v. Jefferson, 15 F.Cas. 660, ;(C.C{D. Va. 1811)
' (No. 8,411) (suit for trespass, based on federal seizure of

land, dismissed for want of venue).
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President.“

In Fitzgerald, the CourtAexpléined that histb:ically,lthe

president has been gubjected to a court’s jurisdiction only when

'  In New York ex rel. Hurley v. Roosevelt, 179 N.Y. 544

(1904), Theodore Roogsevelt was sued in his capacity as
' Chairman of the New York City Police Board, a position he

held in 1895. [Cite] An intermediate court of appeals af-
firmed dismigsal of the complaint on January 25, 1901, (179
N.Y. at 544), nine months before he assumed the Presidency.
[cite] The New York Court of Appeals affirmed the dismissal
without opinion in 1904 while President Roosevelt was in

office. 179 N.Y. at 544.

In DeVault v. Truman, 194 $.W.2d 29 (1946), the plaintiff
alleged that in 1931 Harry Truman and other judges in Jack-
son County, Missouri, improperly committed him to a mental
institution. The action was initiated in November 1944 (id.
at 31), and the trial court granted the defendants’ motion
to dismiss. Mr. Truman became President in April 1945.
" [Cite]. One year later, the Supreme Court of Missouri af-
-firmed the order d1sm1SS1ng the complaint. 194 S.W.2d at

32.

A suit was-filed against Senator John F. Kennedy during his
1960 campaign and settled after he took office. Certain
delegates to the 1960 Democratic convention sought to hold
him liable for injuries incurred while riding in a car that
had been rented to his campaign. Complaint, Bailey v.
Kennedy, No. 757200, and Hills v, Kennedy, No. 757201 (Los
Angeles County Superior Court, both filed Oct. 27, 1960 and
subsequently consolidated) (C.A. App. 128, 135) (hereinafter
"Bailey"). | After he was inaugurated, President Kennedy
arqued that he was entitled to a stay as Commander in Chief
of the Armed Forces, pursuant to the Soldiers’ and Sailors’
Civil Relief Act (discussed infra, at Part __ ). A Los
Angeles Superlor Court judge denied this motion without
written opinion. See Bailey, Motion to Vacate Pre-Trial
Date and Stay Further Proceedings (July S, 1962) (C.A. App.
145) and Notice of Denial of same (July 31, 1962) (C.A. App.
153) . (" The court did not permlt the plaintiffs to take the
resident’'s deposition, requlrlng only that he respond to
written interrogatories. Bailqy, Order denying motion for
deposition (Aug. 27, 1962) (C.A. App. 155). The case was
settled before further dlscovery against the President. See

infra, pp. .
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and none was actively {itigated while the defendant serdvs
: { . : . .

e ; S \0
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Presiden
In Fitzgeréld; the Court ekplained that historically,

President has been:eubjected to a court'’s jutisdictioh only when
" t : i -

]
+

1o In New York ex reé. Hurley v. Roosgevelt, 179 N.Y. 544

 (1904),  Theodore Roosevelt was sued in his capacity as
Chairman of the Néw York City Police Board, a position he
held in 1895. [Cite] An intermediate court of appeals af-
firmed dismissal 6f the complaint on January 25, 1901, (179
N.Y. at 544), nine months before he assumed the Presidency.
[Cite] The New Yérk Court of Appeals affirmed the dismissal
without opinion ia 1304 while President Roosevelt was in
office. 179 N.Y.jat 544. a .

, _ S ,

In DeVault v. Trupan, 194 S.W.2d 29 (1946), the plaintiff

_alleged that in 1931 Harry Truman and other judges in Jack-
son County, Migsouri, improperly committed him to a mental
‘institution. -Thejaction was initiated in November 1944 (id.
at 31); and the-trial court granted the defendants’ motion

- to dismiss. Mr. fruman became President in April 1945.
[Cite] . One year'later, the Supreme Court of Missouri af-
firmed the order Aismissing the complaint. 194 S.W.2d at

A suit was filed'?gainet Senator John F. Kennedy during his
1960 campaign and! settled after he took office. Certain

delegates to the 1960 Democratic convention sought to hold
him liable for injuries incurred while riding in a car that

had been rented to his campaign. Complaint, Bailey v.

V""\ (s ok Kennedy, No. 757200, and Hills v, Xennedy, No. 757201 (Los
o Angeles County Superior Court, both filed Oct. 27, 1960 and
Llet*4 : subsequently consflidated) (C.A. App : hereinafte
2 After e wag inaugurated, Presidgnt Kenneqy

 lolwab o0 \Bails

argued that he

nder ix Chief
ers’ and Sailors’

‘'wap enpdtled to
o TastoMl | of the Bfmed Forces, pursuant£o the So

‘ b . was | Civil Kelief Act kdiscusseg~infra, aj-Part _ ). -A Los
s Angel@s Superior/Court judge denied this motior without
p«uokzal" 5 written opinion.J See Balley, Motion to vacate Pre-Tris
! Pate— AN Stay rurther Proceedings (July 5, 1962) (C.A. App.
e 145) and Notico,oE‘Denial of same (July 31, 1962) (C.A. App.

wd VS 153 The court did not permit the plaintiffs to take the
) esident’'s deposition, requiring only that he respond to
$a {153 : written interrogatories. Bailey, Order denying motion for
°“1 deposition (Aug. ;7, 1962) (C.A. App. 155). The case was
, settled before further digcovery against the President. See
- infra, pp. e ' : o
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the unprecedented decision by the court of’appeals'in

tiudls se,‘hewe#erJ/;rlvate civil damagea litigation haeaiever

peen thought to warrant an exception to the Framers' 7understand

To the contrary, such litigation does not serve the ‘broad-
based, compelling publlC or constitutional interests enumerated
in Fitzgerald, 457 U.S. at 754, and is an abrupt. break with well-

established tradition.

3., Civil Damagee Litigation Against A sitting Presi-
‘dent Would Seriously Impair The President 8 Abili-
ty To Fulfill Bis Congti ional tions.

In Nixon v, Fitzgerald this Court held that the President
en)oys abgolute immunity from damages liability for acts wlthin
the "outer perlmeter" of hiS_OffiClal duties. 457 U.S. at 756.
The logic of Fitzgerald compels the conclusion that incumbent
Ptesidents aretentitled.to the much more modest relief sought
here -- the temporary deferral of private civil 1itigation.
F;tzgerald relied upon three signlflcant grounds First,
the Court was concerned that to SubJeCt a President to liability
for officialconduct would 1nh1b1t'h1m in carrylng out his duties
feariessly and impartially, and would inject'¢ourts improperly‘
into Presidential decision making. fitzgereld, 457 u.s. at 752
& n.32. ‘Second, thé‘Court?stated '[b]ecause'of the‘singulari
1mportance of the Pre51dent'e duties, " the 'diver51on of his
energies by concern with private lawsuits would raise unique
risks to the effective functioning of govermment." Id. at 751.
And~thirdﬁ.the'Court'was concerned that the "sheer prominence of

the President’'s office" would make him "an easily identifiable
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get for suits for clvil damages."” 457 U.S. et.752-53.(£00£-

‘%

nr*v omitted)

This case is different ffomliitzgeraid, of coorse, in that

'it-largely does not touch upon official actions. Accordingly, it

does not warrant, and the President does not seek, any immunity
from liability. But because thie cage involves a siéting Presi-
dent, it directly implica;es the other two ooncerns that‘prompted
the decision in Fitzgereld: the President's.vulnerebilit} to ‘
civil danages acciOns, and tneldiversion of the President’s time

and attent1on to attend to such 11t1gatlon These COncerns are

'present equally whether the 1awsu1t is based on private conduct
. or official conduct. Defendlng such a Sult is not any lesa of an

- imposition on the Pre51dent's ability to attend to his constitu-

tional fe5ponsibilities, or any less of a "risk[] to the ettec-
tive functioning'of government." Id. at 751. Proteotion for the
PresidenCy therefore is still required albeit the much more
limited protectlon of holdlng 11tlgat10n in abeyance untll the
president leaves office. -
The burdens of being a party to civil litigation are Wld&ly
acknowledged and require little: elaboration. Judge Learned Hand
once commented that as a potential 11tlgant, he would "dread a
lawsuit beyond anything else short of 31ckness ‘and death LIS §

this regard, the President ig like any other litigant, except

18 3 Lectures on Legal Topics, Assn. of the Bar of the City of
New York 105(1926) (quoted in F!tzgerald, 457 U.S. at 763 ’
n, 6(Burger, C.J., concurring).
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that a President’s litigation, like a ?resident’s

becomes the nation’'s problem,

TL4S' . A protracted lawsuit does more than "tiel() up the
TRTN defendant’s time"; 1t "prolongs the uncertainty and anxiety that
:;ARA—YML are often the principal costs of being sued." 'Ball v, City of

WMT Chlcago, 2 F.3d 752, 759 (7th Cir. 1993)‘y>The discovery phase

’u*’$¥ -~ alone of civ11 damages litlgatlon would be an ‘enormous imposition

| dM\ﬂMw

on a President's time and attention "NO one disputes any 10nger

wm\l view
"a g that today the process requires lawyers to try thelr cases twice-
nxie
TN once durlng discovery and" if they manage to survive that ordeal

?aAhudthl once again at trial,"" Dlscovery, *used as'a weapon to burden,

<%NU::§;ﬂhpd1scourage or exhaust the opponent " makes even a relatlvely
lb4tu4f minor case a costly and lengthy ordeal B As this Court has

recognxzed, "pretrial discovery . . . has a slgnzfzcant potentlal
for abuse. This abuse is not limited to matters of delay and ex-
pense; discovery alsc may_sericusly implicate privacy interests
of 1itigants and third partieé:' Seattle Idmcs Co. V; Rhinehart,

467 U.5. 20, 34-35 (1984) (footnote omitted).

| .- The instant case clearly illustrates these'pointé.

Respondent’s counsel have revealed their intention to'pursue

. discovery aggressively,~9tating that, "all is on the table in []

1o Griffin B. Bell, Chilton D. Varner, & Hugh Q. Gottschalk,
Automatic Disclosure in Dlacove:y -~ The Rush to Reform, 27
Ga. L. Rev. 1, 8 (1992). |

2 Hon. William W. Schwarzer, Slaying The Monsters Of Cost And
. Delay: Would Disclosure Be More Effective Than Digcovery?, 74
, Judlcature 178, 179 (Dec /Jan. 1991)
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How Tha
PrerndeuT
'\bk‘&acf

dome ok

ew occasions with his trial counsel, the Preaident can essen-

Lally ignore the litigation. Pet. App. __. It was even sug-

: gestéd that the President could forego attending his own trial.

Pet. App. __ (Beam, J., concurring). It should go without saying

thaE when the'Presidentiis a defendant he is entitled to -- and,
as a practical matter, will simply have to -- devote conglderable

time and attention to hlS defense

hlS would be true whether the lltigatlon involved allega-

tions regarding personal misconduct, ag here, or a dlsputed

'commervlal transact1on Any case relating to events in which the’

Pre51dent personally was lnvolved would require the President g

part1c1pat10n at almost every stage. In order to adequately -

protect his interests, the President, like any responsible

litigant, would be required to review the complaint and answer;

prepare and assure the veracity of discovery responses; retriswe

| 7 - | » . |
TLM\ . IL anéf;;view documents; assist counsel to prepare for other

hnfl wt

- Con &

w\mls

wltnpssas' deposxtlons rev1ew those deposxtlons and other evi-
dence in the case; review the opp051t10n s pleadings and motlons
and conSult with counsel throughout the case. .He also would have
the right and the cbligation to review and approve all pleadings
and motions filed on.his behalf., .Beyond that, the Pfesident
would have to prepare fqr and participate in his own deposition,
and finally, attend trial -- perhaps for weeks or moﬁths, far

£ rom Washlngton -- as 1s, of course, his rlght

The panel major1ty 8 antiseptic notion that the Presldent

can remain aloof from a personal damages action against him
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aimply does not conform with réaL_lity. In tru'th,v the litigation

'}uld command a significant part'of the President’s time, while

£he urgent businesa of the nation competed'for.his attention,

The_Preéident would be put to an.imposeible choice between |

attending to his officiél duties,ot.protecting his personal

ihtefests in the litigation--— a choice that is unfair both to
the President and'tovthe nation'he sebvés.

Even one lawsuit would have the potential seriously to |
disrupt the President's conduct of his official duties, just as
one 1awsu1t could dlsrupt the professlonal and personal life of
any individual. But if the Court allows private c¢ivil damages |
liﬁigatidn to proceed‘agalnst avSLttlng President, there is no
reason to think that suCh lawsuits will be isolated events.

. Presidents likely would become "easily identifiable targets" for
éfivate eivil damages actions in the fu;ure.‘ Fitzgerald, 457 B

U.S. at 752-53. Those seeking publicity, financial gain or
partisén political advantage would be altogether too willing to
‘use the judicial.system as an instrument to advance Eheir private -

agendas, at the expense of the public’s interest in unimpeded

constltutlonal governance
lw \mcu«imf

po;aaeia&—ttrtorfeée—ehe—pol;&aeaé—pfeeesevf/ﬂny Pre51dent at;

| mwh\. Lee e
lnerable to polltically motivated "strike suits®

financed or stimulated.by partisan opponents of whatever stripe,
hoping’to undermine a President’s pursuit of his policy objec-

‘tives 6r to attack his integrity, and thereby diminish-hia effec-
Draft August 4, 1996 . 6:07 pm
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tf‘fness.as a leader. Partisan oppéhents woﬁld also be tempﬁed
té? ile suic ih ordéf'td‘cake advancage'of modern discovery tédh-
nih es, unknown throughbﬁt most of our history, Eo,uncover |
personal and financial informatioh abogt the President; hiﬁ

family and close agsociates.? Uw ¢] Tlu “%Aé‘cl“p st i
TGy Wanner ¢ Gomvse wedd tevvode T "Ft/L'\\m'cu..Q Proads.
Even if a claimant has a legitimate grievance, litigation

against én~incumbent Pregident can deflect ;ﬁe‘exefcise'of the
popular will by appropfiating the‘President’s tiﬁe;and energy,

. which properly:bélongs ot to the party who'éued'theuPrésident,
but to the. electorate. | Thefeforé, n[w]e should heé_ita‘te before
arming each citizen with a kind of legal assault weapon.enabling'
him or her to éommandeer ﬁhg ﬁreaident?s time, drag:ﬁim‘from~the

‘White House, and haul him before any judge in America.'®

%2 . The guit against John F. RKennedy, supra n.__, illustrates how
laintiffs can use litigation for purposes ot political mis-
chief and potential extortion. The plaintiffs, convention
delegates from Mississippl who believed President Kennedy'’s
policies were inimical to their state, were injured while
' riding in a Rennedy campaign car. Bailey, Reply to Objections
to Cross-Interrogatories at 4-5 (Sept. 28, 1962) (C.A.
App. 156). They attempted to propound politically embarrass-
_.ingly“iﬁterrogatories to Robert F. Kennedy, who had been the
President’s campaign manager; sought to obtain information
"about Kennedy family finances; and used pleadings to promote
views that the President was using his office to harass them
and their state. See Bailey, Cross-Interrogatories to Rob-
ert F. Kennedy (Sept. 20, 1962) (C.A. App. 162); Bailey, Reply
-To Objections To Cross-Interrogatories at 3-4 (Sept. 28, 1962)
(C.A. App. 156). As fatuous as the allegations were, Presi-
dent Kennedy settled the suit for $17,750, a significant sum
. in 1963. Two Suits Against Kennedy Settled, Los Angeles Herald
 Examiner, April 2, 1963 (C.A. App. 181). Not all Presidents
will have access to personal wealth to dispose of vexatious
litigation in the interest of an unimpeded Presidency.

®  Amar & Katyal, supra ___ at 713.
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aking sensational-alléggtions, might'willingly iﬁcur'thé costs

€ litiéacion aven if there is.no hope of success on the mérits.
2] Nor does a moﬁion ;o-dismiss,eé—£0#-G&mmafyfjﬁdgméﬂf/;}omise
gwift or'painlesslrelief fof the tqrgét of meritless litigation.
A poténtial private claim could be drafted in éuch é way as to
entangie a.President in embarrassing or prdtracted litigation'
simply by allegiﬁg claims based on unwitnessed oneronwone'ehcoun?
ters, or by otherwise raisihg credibiiity iséués;- These kinds of
claims are exceedingly d;ttiéult to dispose of uhdef_thé stan-
dards that gbvern pre-triai motiona. And even where motions to
dismiss are granted;}it can take years -- and numerous, expeﬁsivéf
additional motions -- to thain final dismissal of thé sui;—and
Suétain'that dismissal on‘appea1. N
‘As Chief Justicé Burgerrrecognized,

| (D] efending a lawsuit todayf-- even'a.lawsuit

ultimately found to be frivolous -- often

‘requires significant expenditures of time and
money . . . .. Ultimate vindication on the

merits does not repair the damage.

1d. at 763 (Burger, C.J., concurring).

4. Crimipal Cages Where A Eresideht Has Been A Third-
Party Witness Provide No Precedent For Requiring A
Sitting President To Participate As A Defendant In

Civil Dama Liti ion, .

The respondent and the panel majority below minimized the

disruptive effect of Civil'litigation'on'the}Prgsidencylby

cémparing the fullfscalé defense of a personal damages action to

ﬁhe-few‘occasions Qhen a,Presidént hag testified as a non-party
| witness in a criminal or'legislative proceedihg;~ See Pet. App.
-id. at 22-33 (Beam, J., concurring). _ThiS'cbmparison is not

.
JE—

~ 0115813.01-D.C. Server la 30 Draft August 4, 1996 - 6:07 poa

WJC LIBRARY PHOTOCOPY



S TL\{«\ Qct\i> o:{—f‘w\\tm— +o Wimi—/mmuﬁHmd
ThAT v T WART '}3 a:(’LtJ yua Reur om Tw (‘/wwuua.ﬂ/

Sial iffewmce. . e ldn', o, Taa A 4afle alewr Lot
plausible. The isolated event of giving ‘testimony in a proceed-=—
ing to which one is not a party bears no.resembiance to,the,

'<é rdens borne by a‘defendant in a civil actidn for damages. In

mgre nearly the opposite of what respondent and the panel majori-

ty say: they show that requiring an incumbent President to

submit as a defendant‘in a private damages action would go far
beyond anything a court has done before.

" As this Court has emphasized, the interests at stake in
criminal cases are of an altogether different magnitude from the
1nterests affected by,prlvate damages actions. See e. g., Nixon
v. Fitsgerald 457 U.S. ;t 754. Not only is the public interest‘
in the accurate outcome of a criminal prosecution far greater
(Bee e.g, Berger v. United States, 295 U.S. at 88), but the
'defendent has a constitutional right, under the Compulsory
.Process Clause of -the Sixth Amendment, to obtain evidence in a
criminal proceedlng. United States v. Burr, 25 F.(Cas, 30, 33
(C.C.D. Va. 1807) (No. 14,692d).“ |
_ Only once in our history, in-United States v. .Nixon' 418
U.S. 683 {1974), has the Supreme Court ever required a President
to give evidence. ‘That case, of course, 1nvolved physical
evidence, not the Pre51dent_s own testimony.. Bven so, the Court
could not have been clearer that the limitation on Presidential

autonomy was warranted only because of the 'primary constltution-

U This right, of course, has no constltutlonal counterpart in
ClVll cases.  [CITE]
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Can “*“N“':>(~accomplished by the President’s delegates

O rens

ot

::ositibn.”_ Thus‘evgn:obtaining third-party evidence from a

Pﬁ@;ident is a complex and deligate’matter, to be done'odly in

cages of great public need --vor-whéte the constitutional right

~to compulsory prdcess'is at stake -- and then only in a way that

protects the Presidency from disruption. The difficulties in-

volved in arranging for the President'tortestify as a third-party

witness would be incréasedvexponentially_if the President were a

defendant in a civil damages'action, which has the potehtial to
interfere sevérely, over an extended period, with any
ihdividuaiﬁs abiiity';o function in a_highly demanding job.”

| Thege criminal cases do not stand for ﬁhe propositiqn.that a
sitting‘Piesident could be called as a witness, much less a

defendant, in a civil proceeding. Criminal prosecutions, more-

-ové:) must be approved by a publié official and must be premised

on probable cause. In the federal system and in many states, a

a See United States v. Nixon, 418 U.3. at 711-15 (requiring in
camera inspection of presumptively privileged presidential
tapes to ensure that only relevant, admissible material was
provided to grand jury); United States v. McDougal, No. LR-CR-
95-173 (E.D. Ark., Mar. 20, 1996) (videotaped deposition at the
White House supervised by trial court via videoconferencing,
after which only directly relevant parties would be shown at
trial); Poindexter, 732 F. Supp., at 146-47 (videotaped ,
deposition); United States v. Fromme, 405 F. Supp. 578, 583

(E.D. Cal. 1975) (v1deotaped depos;t;on). \ e QLdj
3 Private civil damages actions against the President also 0

be more burdensome than cases where he is sued Ty
in his official capacity. 'See supra, n. __. These’c§§€§_357‘1+k}
s [} A

often turn

on questions of law that are disposed of withgut discovery or _
trial. To the extent a factual record is devVeloped, this i<«
ithout his = .

participation.
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‘eposition n 'Thus even obtaining third party evidence from a

;sident is a complex and delicate matter, to be done only in
‘ses of great public néed -- or where the conetitutional right

)0 compulsory process is at stake -- and then only in a way that )

protects the Presidency‘trom disruption. The difficulties in-

volved in arranging for!the.President to testify as a third-party
witness would be increaéed exponentially if the President were a
defendant in a civil damages action, which has the pOtential to
1nterfere geverely, oveL an extended period, with any

1nd1v1dua1's ability to function in a highly demanding job %

© These criminal casea do not stand for the proposition that a
sitting President could be called as a witness, much less a
defendant, in a C1vil proceeding Criminal prosecutions, more-

~over, must be approved by a public official and must be premised

‘on orobable ‘cause

S Wbt * b wecee Teoue fouss 4,,&,;4..«,;@%;

In the federal system and in many statee, a

]

7 See United States y. Nixon, 416 U.S. at 711-15 (requiring in
camera inspection ot presumptively privileged presidential
tapes to ensure that only relevant, admigsible material was

.provided to grand jury); United Stateg v. McDougal, No. LR-CR-
55-173 (E.D. Ark., Mar. 20, 1996) (videotaped deposition at the
White House suparvieed by trial court via videoconferencing,
after which only directly relevant parties would be shown at
trial); Poindexter, 732 F. Supp., at 146-47 (videotaped
deposition); United States v. Fromme, 405 F. Supp 578, 583
(E.D. Cal. 1975) (?ideotaped deposition)

3 Private czvil dama

mgeo actions againmt the President would also
be significantly

re burdensome than cases where he is sued
in his official capacity. See supra, n. __. Those cases do
not involve the Prpsident’'s personal conduct, and often turn
on questions of law that are disposed of without discovery or
trial. To the extbnt a factual record ig developed, this is

- accomplished by the President’s delegates without his
participation. o .
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The panel ma;oritygsuggested that throughout the licigation,
Pres1dent could "pursoe motiona for rescheduling additional
ke, or continuances" it he could show that the proceedings‘
""7nterfer[ed) with- epeclfic, particularized, clearly articulated
‘presidential duties.* Pet App. 16. Under thie approach, the
trial judge would have to review the President 8 explanation to
decxde if ic was adequate If the trial court . decided that the
Presldent should devote'more time to the private.litigation than
official duties, the question would arise whether it could en-
" force that decision by threatening the President with contempt of
"court or sanctions. See Fed. R Civ. p. 16(f). If the Pres;dent
v dlsagreed with a decieion of the trial court, he could petltzon
[the court of appeals] bor a wr:t of mandamus or prohibltlon "
'Pet. App. 16. ; | - |

This state of attairskzs an extraordinary affront to the

-separatloo of powers. h trial judge -- state or federal -- would
be examining the official prioritiea of the individual in whom

the whole of "the execu;ive Power" ig vested. And the judge N
.would be noc merelyﬁiewiny the President’s priorities, but @

conceivably oould o:derithe President to rearrange them.

The nature of"the ?residentis responsibilities makes it
especially'inappropriat? to alioﬁ an entity outside the Executive
to ihsist-onhan aoswér to-the’kinds of questions that the trial
‘judge inevitably would have to ask under this regzme. The most
obvious examples would be if the President sought a change in the
-11t19atlon echedule to attend to a national securlty matter, a

i
1
l
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sitive diplomatic istue. or a matter on vhich he had’ received

;ormation from conridential intelligence or law enforcement

| Pre91denc 8 request cannot be disclcaed to anyone, perhapa even

to the court. f' | ‘ |
Moreover, even see&ingly mlnor changes in the Presldent‘s

schedule are imbued with signxficant portent by observers .-

fore;gn and domestic --'such as when the Preaident hastxly sched*

~ ‘ules an E xpected meetlng with his national Becurity advzser, or

with an ambasaador or gven when the President must cancel a few.
‘hours’ worth of appointments £pr unexplained reasons. ‘Indeed, it
(zs not uncommon for a Preslde t to seek to maincain a pretense of
"businese as usual® to mask aé impend;ng crisis In such circum—
stances, aimply having to ask}a court for a change in the Iitxga-

tion schedule obv10ﬁsly wou;d be hlghly damaging.

Y4 {kmjheaxw1 J;w”tﬂ*fj‘if
ohggren fo learn

» Pr681dents Carter and Reagan provide dramatic examples:
during the 1980 mipsion to rescue the hostages in Iran,
President Carter "wanted to spend every moment monitoring the
progresa of the rabcue mission, but had to stick to [his]
regular schedule ahd act as if nothing of the kind was going
on.* Carter, supra n.__, at 514. Similarly, when the
invasion of Grenada was being planned, President Reagan was
‘week-anding at a Georgia golf club. He wanted to hurry back
to Washington, butihis advisors told him "that a change in

\////Jhis] gchedule migﬁt draw attention to the possibility of U.S.

ettt

A -

intervention,” He! decided therefore to remain in Georgia, but
participated in meptings by wags=eé telephone.
n. at 441-42, [If either Pregident had been :
where he was required to ask adzzurt to change his
even if no explanation whatsoevey were required --
have poded a threat to the military operationa

supra,
position
achedule «-«
t could

-
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e nature of separated powers 'Because the Preaident embodies a
anch of government, his priorities are the priorities of the
xecutive Branch. It follows that "casge management,” whan the‘
Pre51dent is the defendant, necessarily means management of the
business of the Executive branch -- both in setting priorities
for the President‘s time and En the flow of information about the

_ . |"vua woeT S har  laad nasaiad,
President's SChEdu-le.SD s /T A N@W LutLg_h DAL a/\_quw\u-r

o . 307 & %o, nmedu wwre cloan,

"Case management" by tr1al judges not only threatens the
independence of the Executive from the Judlcial branch; it also
1nappropr1ate1y places ‘judges in a position they should not have
to occupy -- the p011t1ca1 arena. In suits against the Presi-
denr,}the trial judge will be operating in an atmosphere that is-
almost . certaln to be highly politically charged Any sgignificant
decigion that a judge makes will be gcrutinized for signs of
partlsan bias for or agalnst the President. - Decisions that might
be routine in any other case, such as a dec151on to postpone the
: defendant's depoeition, for example, w1ll if the Preeldent is the
‘deponent become the subject of partlsan speculation and comment

Moreover, Judges attempting to assess the Suffic1ency of a

President’s explanation 1nev1tably will be asked to distingulsh

' between a Presldent s political' activities, on the one hand,

tl Although some measure of judicial involvement in these very

delicate matters may be necessary in the very limited situa-
tions in which a President is called as a third-party witness
in a criminal prosecutlon or to serve some other compelling,
" proad-based constitutional or public interest, no such
overriding necessity exists when the Pre91dent ig sued in a

routlne ¢civil action for damages.
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‘The deferral that the Preaident seeks is properly classified
with an unexceptional family of doctrines -- those that provide
for lltigation to be at&yed in certain relatively common circum- -
stances There are numérous instances where civil plaintiffs are
required to accept the temporary postponement ot litigation s0

" that 1mportant institutional or public interasts can be protect-
ed. o " |
. Theyautomatic§8tay provision'of the Bankruptcy Code'
- provides thatzlitigation againat a debtor is to be
stayed as sooh as a party files a bankruptcy petition.
The stay ordinarily remains in effect until the bank-
ruptey proceahing is completed.- 11 U.S.C. § 362
(1994) . That stay affects all litigation that "was or
oould have been commenced" prior to the filing of the
petition. Id Under this provision, civil actions by
ﬁumerous plaiptiffs .- in»some proceedings, hundreds.of'
‘plaintiffs --ecan be stayed for extended periods .
Thua, if resppndent had sued a party who entered bank-

E I
c

]

A bankruptcy judgs also has discretion to order a stay even of
third-party litigation, to which the debtor is not a party, if
that litigation copceivably could have an effect on the
bankruptcy estate.. See 11 U.8.C § 105 (1994); 2 COLLIER ON
'BANKRUPTCY § 105. 02 (Lawrence P. King ed, 15th ed. 1994), ‘and
cases cited therein
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ruptdy,>respondent would automatically find herself in
- the same position she will be in if the president
prevails before this Court -- except that the bank-
| ruptcy s;ay iB'indetiﬁite,_while,the sta§ in this case
has a definite'térm, ciréumscribed by the-constitution:
al limit on a President’'s tenure in office. Thé insti-
‘tutional interest in the orderly resolution otithé-
bankruptcy-gstate justifies-the'imposition‘on the
, plaincif:.' Surely'che intereét'in the orderlf conduct -
: Qf the Présidency is ét least as stfong, if ﬁoc stron-

ger.

e . The Soldiers’ and Sailors'ZCivil‘Relief Act of 1940, S0

o U;,s.c.'apps' §§ 501-25 (1988 & Supp. V 1993), provides
that civil claims by or against military personnel are
to be tolled énd stayed while they are on active duty.
This is to enable members of the_arméd fofces 'to |
devote their entire_energy to the defehse needs of the
Nation.* 50 U.S.C app. § 510 (1988) . This is
stfaightforwardiy analogous to thévrelief_that'Presi-

‘dent Clinton seeks here.¥

K}

Specifically, a lawsuit against-an active-duty service member
is to be stayed unless it can be shown that the defendant’s
*abjlity . . . to conduct his defense is not materially
affected by reason of his military service."' - 50 U.S.C, app.
§ 521 (1988). The President here does not claim to be on
active military status. Nor does he claim protection under

this act, or any other legislation. Rather, the relief sought
(continued...)
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) should juotifé imposing a comparable burden on civil
plaintifts; 'i | | L

. delic ofttoitls who unsuccessfully raise a qualified
immuﬁity-defe%ae in a trial court are entitled, in the’
unual case, to a stay of discovery while they pursue an’
lnterlocutory appeal. Harlow v, Fitezgerald, 457 U. s.
800, 818.(198?). Such appeals routinely can delay
litigatioﬁwto% a'subatantial'oetiod, even though, in
‘the end, the ;:fticial may be found not to be entitled “D
an immunity: in fact the atay attaches only in those

1

(

claim of lmmh:l.

cases where trial court hag initially rejected the

We do not suggest,khat all of these doctrines operate in
exactly the same way aa the relief that the President seeks here.
But these examples disgel any suggestion that the Presldent in

asking that thxs litigatlon be deferred, is somehow seekxng
extraordlnary rellet qr that holding this or any other lxtlga-
tion in abeyance violatea a plaintiff 8 right to access to the
courts. More speciticqlly, these examples demonstrate that the
President is. seek;ng a‘torm of relief that our judicial system

i
routinely provzdes wheﬂ aignzflcant institutional or publ1c

'interests are at stake, as they manifestly are here.

2. Prosidoﬁtw Remain Accountable For Private Miscoa-
duat,

o
‘
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torical stéturé.i 1d. And of coursae, the prospect of being |

d liable for damdéésiaftér leaving office remains an effective

B ~candidate fof that ot-ri;:e.v I’S fliis Froe () leract oA i St At
' | et /ﬁfﬂeﬁ@ an lsecoman P 5, Sk

Like other protections availaBle to lic officials,

holding privﬁte damagesi#itigatidn against a President in abey- o

’aﬁce seeks to~fadvan¢e7§ompélling'publié ends,'_.Fitzgerald, 457

U.s. at'758.'.Indeed;l;§6 iaw reco§nizes far more invasive -

protection ?-"ﬁbsolﬁgétgt qualified immunity from damages -- for

.tens of thousandé o£}§u¥lic employées."‘ These immuhity décnrines

can leave inpocen; vict}ms Qholiy without remedy, even in cases -

where an offitiél?s”COn?uct amounts to gross @buse of individual

rights.- Thg iaw prdgéc%s ppblic employees, from an officer of

the law to the govetnorgof_a state, beéauae of the publié's

interest in the unfeﬁﬁé?ed pérfofmance of their official duties.

And diplomats, membéfé:?t'their families and :oreign heads of

7 gee, e.g., Mitchelh v. Forsyth, 472 U.S. 511 (1985) (Attorney
General enjoyed quplified immunity for authorizing warrantless
wiretaps, notwithsranding that such wiretaps were subsequently
held to be a violarion of constitutional rights); Stump v.
Sparkman, 435 U.8.! 349 (1978) (judge held absolutely immune
from damages notwithetanding that he ordered a mildly retarded
teenager sterilizefl in an gx parte proceeding, without a
hearing, without notice to the young woman, and without
appointment of & -guardian ad litem); Imbler v Pachtman, 424
U.S. 409 (1976) (prosecutor held absolutely immune from
damages notwithstanding that plaintiff had successfully estab-
lished in a federal habeas corpus petition that the prosecutor.
knowingly used falpe testimony at trial which led to
plaintiff’s murder: conviction and death sentence); Scheuer v
Rhodes, 416 U.8. 282 (1974) (qualified immunity for Governor
alleged to have *"intentionally, reckleasly -and wantonly" ‘
ordered National Guard troops to college campus, with orders

that raegpulted in students’ deaths). ~
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‘ht of the interest to be served against the dangers of
gion on the authority and functions of the Executive
ghncn.» Id. ac 753-54. This Court has also ruled that when
jlaction by'another branch -- in this case the judiciary -- has
“the potentlal for disruption" of Executlve Branch functions, a
court must determine whether "that impact ig justified by an |
overriding need to promote ob;ectives thhin the constitutional
authority of the Judxcral branch Nixon V. GSA 433 v.s. ___,
443 (19 . Without dispute, prov1d1ng a forum for the redrese
of ClVll rights and common law torts 'is an appropriate and impor-
tant objective within the constitutional authority of the federal

jud1c1ary The issue here, though, is whether there is an "over-

Thads .

‘riding need" to promote thls objective at thlS time, 1f doing 80

'has "the potential to disrupt" the President’s ablllty to perform

C Ctas | S

‘ hlS constitutlonal functions The key is “to resolve those com-
peting interests in a manner that-preserves the essential func-
tlons of each branch n Uhlted States v. Nuxon 418 U.S. at 707.

Temporarily deferring this litigation does just that

C rAA—

Under the separation of powers principles elaborated in

o b 'Wt,m
fod

Fitzgerald, United States v. Nixon, and Nixon v. GSA, there is no

-

justification for requiring this litigation to proceed whiie‘the

I R

President is in office: PFirst, this suit involves the President

C1;> v\
A

both directly and perSOnally He is not a peripheral flgure or

one among many co-defendants; as the dlstrlct court found, ‘he is n

| the "central figure in the action." Pet. App. 71. Moreover,~

0115813.01-D.C. Server 1n 50 " Draft August 4, 1956 - &0

T tdd Wi gwwL uy ead
oo Thoe At aafpimsT 0 \wseJlemﬁoTb B’p‘?“




en the nature of thexallegationa,‘this'is the kind of iitiQa-
that he must attehd to’personally. It alleges events in
ich only he and the respondent were involved and dLrectly
attacks his reputation and integrity.- It is not the tind of
'1itigation that can be'handled'by, for example, the President’s
accountants or buslnees asaoc1ates . As discussed abowe, litiga-

tion of this nature is espec1ally llkEly to be d1sruptive,

because 1t requlres the Pre51dent 8 peraonal time and attent1on

Second, thls sult concerns alleged pre- Presidential conduct
rather than unoff1c1a1 conduct that the President engaged in
'whlle in offlce In a case of th1s klnd the plaintiff’s 1nter-
egt in suing the 1ncumbent President w1ll often be less, because
the plaintiff generally will have had an opportunity to sue
before the President was elected, and indeed,.had the opportunity
to do so here. Yet the respoﬁdeﬁt chose not to file this action
until 16 months after the Pre51dent took office. -

Third, and related thlS is a case in which the plalntlff’s
delay in brlnglng suit after the Preszdent was elected is not
readily understandable. Respondent clalms that deferring the’
suit will prejudice hervinterests; but respondent is,'ip thig
respect the author of her own predicament. This is not a case
involving, for example, a latent harm that only become known long
after the fact; the facts alleged in the complaint were known to-
respdndent at once, and thé_ciaimspaccrued well before the
President took office. Yet respondent waited three years to act,:

f£iling barely within the limitations period for civil wights
0115813.01-D.C. Server la 51 ' T Drat _Awgun®, 19% -6:07 pn
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 wifich only he and the rqspondent were -involved, and directly
attacks his reputaticn &nd integrity. It is not'the kind of

. litigation that can be handled by, for example, the President’s

accountants or business associates As’ discussed above, litiga-

A

tion of this nature is especzally likely to be disruptive,'

because it requires the President s personal time and attention.

Second, this suit qoncerna alleged pre-Ptesidential conduct,
rather than uncfficial conduct that the President engaged in % o v
‘while in office. In a case of this kind, ‘the plainciff's tndor- ac/a,,,,\

.es;-ia—su—i-ng the -a.acunhdaﬁ Presidex%{ , because O(AM-M—V-\
aktw‘eu ' |

the plaintitf generally will have had an opportu ty o sue

~ before the President wag elected, and indeed, had the opportunity

to do so here. Yet thefrespondent chose not to file Ehié‘action

“Ao)l L( j-d’CJ
be less
Third, . and related, this is a case in which the plalntlff'BC&mf£{1M}

until 16 months after tﬁe Preasident took office.

delay in bringing suit after the President was elected is not
- readily unde;standablg Reapondent claims that deferring the
suit will pnejudice‘nEr!interesta: but reapondent is, in this ";<::>
respect, the author of ner own predicament This is not a case
involving, for example,;a latent harm that only becoﬁg/;nown long
after the‘fact, the racta alleged in the complaint were known to
respondent at once, and the claimg accrued well before the

President took offzce. Yet respondent waited three years to act,

filing barely within the limitations period for civil rights

0113813.01-D.C. Server la o : 51 : " Draht August 4, 1996 - 6:07 pm

WJC LIBRARY PHOTOCOPY



ence with the functioning of the Bxecutive Branch is even further

Respondentfs interest in vindicating her rights,.and the

judiciary’s interest in providing a forum for vindicating those |

S ’ : COrvearly

fights, are, of course, significant.. But they are not 1
e&ﬁgl¥/1mpaired by deferring this litigatidh."When the burden on ,.
the Presidency is compared with the very minimal impairment of

| these interests, it becomes clear that this litigation-should be

deferred in its entirety until the president leaves office.

B. At A Minimum, The District Court’s Decision To Stay
"~ ‘prial Should Have Been Sustained.

1. The Court Of Appeals Lacked Jurisdiction To Review
The Respondent’s Request To Overturn The District

Court’s Decigiop To Stay Trial.

Respondent crosg-appealed below to challenge the district

court'é-order to stay trial. - A district court’s decision to stay
proceedings, howeQe;, is ofdinarily not a final deciéioﬁ for pur?
poses of appeal. Mbses H. Cbne Memorial Hosp. V. Mercury Constr.
Corp., 460 U.S. 1, 16 n.11 (1983). While such ordersﬁmay in sbme
circumstances be reviewed oh aﬁ interlocutory basis by way of

writ of mandamus (see 28 U.S.C. § 651), respondent never sought

such a writ.*

“ Some courts recognize that exceptions may exist in cases in
which a stay is "tantamount to a dismissal® because it
neffectively ends the litigation." See, e.g., Boushel v.
Toro Co., 985 F.2d 406, 408 (8th Cir. 1993); Cheyney State

. College Faculty v. Hufstedler, 703 F.2d 732, 735 (3d Cir:
1983). Even assuming that this exception should be allowed,
the respondent did not assert this ground as a basis for
jurisdiction, perhaps in recognition that it clearly is not

~ : : _ (continued...)
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: “Thé panélAmajotity reasoned tha;.SWint did nocvaéply because
‘<6>espbndeﬁt's crosg-éppeal wgs finex#ricaply intertwined; witﬁfthe
O sident’s appeal. Pet. App. 5 n.4.“ Even.if'the court of
ap, eéls properly interpre:ed-Swint, hdwéver, the respondent’s
-réss-éppeal was not "inextricably inﬁertwined' with the
- president’s appéal-" That these two appeals raise issués_that are

distinct is evident from the distinct nature of the inquiries'

they generacé. The issue of;whether the President can defer
litigation raises a quéétion'of 1aw; whilé the issue of whether a
district coﬁrt'Can.stay litigation is a discretionary,determinﬁ?
tion determined by the facts of’a_particular case. ¥hile a dis-

trict court’s legal decisions are entitled to mo special respect,

Té'b owﬂ;]:\‘c \71,1 L\&,Qfl Gx’? IAAVL Le% Vﬂ'\v\'f D/u_ |
WA aal ouad 12w~7 o L {425#24*573

“(__.continued)
1995): Pickens v. Hollowell, 59 F.3d 1203, 1208 (1lth cir.

1995): Garraghty v. Virginia, 52 F.3d 1274, 1279 n.5 (4th
Cir. 1995); McKesson Corp. V. Islamic Republic of Iran, 52
F.3d 346, 353 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 704

(1996) .

4

9 The panel majority apparently was referring to the following
dicta from Swint: o

' The parties do not contend that the District
Court's decision to deny the . . . summary
judgment was imextricably intertwined with
that court’s decision to deny the . . . qual-

- ified immunity motions, or that review of the
former decision was necessary to ensure mean-
ingful review.of the latter. '

115 'S. Ct. at 1212 (emphasis added). However, the Swint
Court nowhere indicated that this language was to serve as a
new standard for pendent appellate juriadiction, and dis- ~
claimed that it was definitively recognizing such an exemp-

tion. Id.
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The panel majority reasoned that SWdat did not apply because

bndent’s cross- appeal vas "inextricably intertwined" w1th the

~ Pre 1deqt s appeal. Pet App 5 n.4.% Bven if the court of
peals'properly interpreted Sw;nc, ‘however, the respondent 8
croés-appea}‘yas not !iﬁextricabl& intertwlned; with the
President'’s appeai 'rhat: these two appeala raise issués that are
" distinct is ev1dent trom the distinct nature of the inquiries
they generate.' The 1saue of whether the President can defer
lltlgation raises a que;tion of law; while the issue of whether a
‘district court can atay litigation is a. discretionary determina-

tion determined by the tacts of a particular case. While a'¢ dis-

trict court’ s legal decisions are Qed to no special respecm

e

1 I

\\5 }L77#*f‘ﬁb11¢ur
(¢ __ continued) Vf"‘"‘

1995); Pickens V. Hollowell 59 P. 3d 1203 1208 (11ith Cir. ‘L«n., 4"
1995) ; Garraghty v. Virginia, 52 F.3d 1274, 1279 n.S (4th IW
Cir. 1995); McKegson Corp. v. Igslamic Republic of Iran, 52

F.3d 346, 353 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 704 - Qg

(1996) S , | 6-4(“»0.04

® The panel majorit:y apparently was referring to the following &M
- dicta from Swiat: .

1
t
Ca
{
v

The parties do nor. contend that the District - %{
Court’s decision to deny the . . . summary ' ,
judgment was inextricably intertwined with e

that court’s flecision to deny the . . . qual-

ified immunity motions, or that review of the
former decisipbn was necessary to ensure mean-
ingful review’of the latter.

115 S. Ct. at 1212 (emphasis added). However, the Swint
Court nowhere indicar.ed that this language was to serve as a
new standard for pendent appellate jurisdiction, and dis-
ciaxmed gpat it wae definitively recognizing such an exemp-
tion I
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PS5 Release would disclose conﬂdentlal. advice between the President information [(b)(4) of the FOIA]
" and his advisors, or between such advisors [a)(5) of the PRA] - b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of - personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] . b(7) Release would disclose information compiled for law enforcement
" ] ) purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions {(b)(8) of the FOIA]
- PRM. Personal record misfile defined in accordance with 44 US.C. . b(9) Release would disclose geological or geophysical mformatlon
2201(3). : ) * concerning wells [(b)(9) of the FOIA]

RR: Document will be reviewed upon request.
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/b nis reason, even a private laweuit againat the President imping

since the Founding; It is borne out by the statements of the
Framers, the decisions of thxs Court, and of course the text and
structure of the Constitutlon itself.

Article 11, §- 1, vests the entire “executive Power" in *a
Pres1dent,' who is'indispensable to the execution of that power.!
The Preszdent alone ie<director of~a11 the executive departments
and Commander in- Chief 'of the armed forces. The Conetitution
places on hxm the respénsibility to take care that the laws are
faithfully exeeuted ﬁ §. Const. Art. II, § 2. The Framers.

_ recognized-thatdtheir decision to vest the executive power in a
single individual ;ihaéead of in a group or eouncil, wag ;
crucial aapect of the constitutional plan, and in the Federalist

.papers they devoted as much attention to that decision as they
did to any single provlaion of the Conatitutxon See generally

THE FEDERALIST Nos. 70- 7‘1 (Alexander Hamilton) . WL.J do we s"a.».‘ fb

e vwand st P:Vu.f doesn re‘._.a..‘
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s g prapts o olsgat Dou -t wre

‘ PHILIP B. Kvnup_ ATERGATE AND THE CONSTITUTION 135 (1978) ("T
president is . . ¢ the only officer of the United State
duties under the COnstxtutzon are entiraely his respg
and hig responaibjlity alone. He is the sole ir
man in government] and his duties are of suc
. should not be calied from them at the
branch of governm#nt "). '
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- COnstitution env1eions'that Congress ‘will be in ee951on~,or a

period of time and. then adjourn. U.§. Cowst., ART. I, §§ 4,

‘ n
The Preeident however) is always in session, the Presldent never U//( ,

adjourns The Constitution further provides apecxfic steps to
replace the President in the event of his disability. U.S.
_ Const. Amend. xxv 55 3 4. These provisions, made for no other
federal officer, further confirm that the Presidency is insepara-
ble from the individual who is President J
The unadorned woros of the Conetitution, moreover, cannot

‘convey the momentoue aﬁd unrelenting burdens of the Pre91dency
" [T] he President for all practlcal purposes . . . affords the
:only means through whiéh we can act as a nation. "8 A

The rango of | the President‘'s functions. is enor-

mous. He is.ceremonial head of the state. He is

a vital sour¢e of legislative suggestion. He is

the final gource of all executive decision. He is

the authorit’tive exponent . ot the nation 8 foreign
policy _

. l

- ———

5 See Akhil R. Amar:& Neal K. Katyal, Bxecutive Privileges and
Immunities: The Nixon And Clinton Cases, 108 HARv. L. Rgv.
701, 713 (1995)(',n11ke federal lawmakers and judges, the
President is at ‘gession’ twenty-four hours a day, every
day. Conscitutio' lly speaking, the President never
. sleepa.') ' _

¢  George B. Reedy, iscovering the'Presideuqy, N.Yr Times, Jan.
' 20, 1985 (guoted im Lou Cmuou, PRESIDBNT REBAGAN -- THE ROLE OP A
- LIPETIME, 147 (1991’)) ‘ ‘ ‘

7 Harold J Laski, 'he Ameri : jdencs (pretation,
p. 26 (Karper & Broa. 1940)(qu0ted in Cannon sqpra n. ., at
147). . o

saDC et i .‘14 o DnﬁAmli!,l:’%-G:Wm‘

BN IR oo . .

WJC LIBRARY PHOTOCOPY




the economy,-and other:profoundly important questions of naciehal

poliey. which atfedt m#liione of people in this country and
around the world. The President’s obligatioﬂu to the office
never cease Serious ériaee can and often do erupt unexpectedly,

commanding the Preaident's 1mmediate atten:ion ¢

1

To combine a}l {this] with the continuous need to

be at once the representative man of the nation

and the lsader of his political party is clearly a
‘call uponfthe energies of a single man unsurpassed

by the ex;gegcies of any other political office in

the world. i' , _
- 2, To QUbj 't Ao Incumbent Ptmaidont To Civil Litiga-

S tion xn~aﬁa Porsonnl Capaoiey Would Ba Inconnis-

Coﬁrts "tradition&lly have recognized the President's'
constitutional respoualbilities and status as factors counsellng |

judicial deference and reetralnt " Fltzgerald 457 U.S. at 753, ;
[ .

& n.34. Accordlngly, éhroughout our nation 8 history, courts

't'

s This has been tru of every modern Presidency To give just
a few examplea, President Reagan was aroused from sleep to
-~ deal with the ‘Libyan downing of two American Navy fighter
planes; approved (.S8. participation in a multinational
peacekeeping forcé in Lebanon while at his ranch in Santa
Barbara; and attended to the crisis occasioned by the Soviet
“downing of a KAL Flight 007 while on vacation. Cannon, supra
S n. at 191, .399] 420. President Carter spent one of his
vacations reading peychological profiles of Anwar el-Sadat and
Menachem Begin :in: preparat;on for the Camp David Summit.
Jimmy Carter,_x- . h : : 2

COME)

Laskd., supra n. ;__, p. 26.
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In Fﬁtzgerald;‘ché Court explained that historically,\the

President.'*

President hae beenfcubieéted to a court's jurisdiction only when

to In New York eéx reﬁ. Hurley v. Roogevelt, 179 N.Y. 544
(1904), Theodore Roosevelt wae sued in his capacity as
Chairman of the Néw York City Police Board, a position he.
held in 1895. [Cite] An intermediate court of appeals af-
firmed dismissal ¢f the complaint on January 25, 1901, (179
N.Y. at 544), nine months before he assumed the Presidency.
[Cite] The New Yérk Court of Appeals affirmed the dismissal
without opinion i 1904 while President Roosevelt was in
office, 179 N:Y.iat 544. ' :

. }
In DeVault v. Truman, 194 S.W.2d 29 (1946), the plaintiff
alleged that in 1931 Harry Truman and other judges in Jack-
son County, NMisgopri, improperly committed him to a mental
institution. -Thelaction was initiated in November 1944 (id.
at 31); and the-trial court granted the defendants’ motion

, to dismiss. Mr. Truman became President in April 1945.

o ' [Cite]. One year!later, the Supreme Court of Missouri af-
firmed the order éismiasing the complaint. 194 S.W.24 at
32. : e o o .

. R i . ' ) .

A suit was filed'?gainat Senator John F. Kennedy during his
1960 campaign and!settled after he took office. Certain
delegates to the 1960 Democratic convention sought to hold
him liable for:injuries incurred while riding in a car that

o had been rented to his campaign. Complaint, Bailey v.

\&/""\ 1 Keanedy, No. 757200, and Hills v. Kennedy, No. 757201 (Los

Angeles County Superior Court, both filed Oct. 27, 1960 and

L T° subsequently consdlidated) (C.A. App : hereina
waly on Y B2 78 After he wap inaugurated
2lob | £ he wap enpftled to
o-A .‘IM.SM"- hfmed FOYCe®, pursuant Ao the 8o
. ‘. WOS ' discusseg-1infra, a
e Ange}f@s Superionr
ﬂ&vohlol*' > written opinion.J, alley, M ‘ :
, 7 Pate—&xNY Stay rurther Proceedings (July 5, 1 ) (C.A. App.
rey : 145) and Notice of Denial of same (July 31, 1962) (C.A. App.

wrd VSE 153 The court did not permit the glainciffs to take the

! Tenident's deposition, requiring only that he respond to

Sonq .h';_‘ . "written interrogatories. Bailey, Order denying motion for

1 ‘ deposition (Aug. §7, 1962) (C.A. App. 155). The case was
settled before further discovery against the President. See
infra, pp. o T -

- ——— -
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against lawsuits rilod for purposes of haraasment publi'
'partisanship See Pet. App. 15; Resp. C.A. Br. xx. But thoee
devices are, of coursef far from foolproof, and for a variety of
reasons are lzkely o be ineffectzve in protectlng the President.
The atrongest dot+rrent of unfounded lawauxts is typically
financial: usually an individual will not incur the expenee of
suit if'there is no prospect of prevailing, or will not risk
sanctlons under Fed R. Civ. P. 11 if the suit is found to be
‘frivolous. But financial reatraints are inpufficient to deter
such claims when -- as many promxnent business. entertainment and
public figures have learned to ‘their dismay .. plaintiffs can
attazn instant celebrity etatus or political impact sxmply by
1nclud1ng allegatzons 1n a complaint filed in court, and when the
notoriety that accompanies such a lawsuit ig lucrative in and of
vltself, in the form ot book or movze contracts. for both cl;ent
and'lawyer : leewise,‘a frlvolous but embarrassing claim may be
filed because the target is percelved -- as a President surely
‘would be -- as vulnerable to quxck settlement. As Chief Justice
Burger observed suLtstaga1nst Presidents can be "used as mecha-
nisms for extortion . ‘Iitzgerald, 457 U.S. at 763 (Burger, C.J.,
concurring) And an ihdiv;dual whose objective is to divert the

President’s energy und'resources or to uncover xnformatxon

through the ‘discovery ?rocess, or to embarrass the President by

ﬂcs ' 7u¢: 2 0 :uuuc.l L[f Vb/vM( 6 /Qh”«uff
sk Aulu' l’VAxgzlwcmll forma ! '
Oll!llJ 01-b.C. erver 1 , ' % 6'4‘/‘ ::::w% :::n '
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-to compulsory process is at stake -- and then only in a way *
. t .

protects the Presidencyifrom disruption. The difficulties in-
volved in arranging'for?the President to- testify ss a'third-party
wi.thes.s wodldvbe incfea;ed exponentiiallf if the President were a
‘defendant in a civil damagee action, which has the potential. to . L
interfere severely, ovet an extended period, with any
ind1v1dua1's ability to funccion in a highly demanding joﬁ %

~ These crimxnal casgs do not stand for the prOPOSItlon that a
'-'91tt1ng President could be called as a witness, much less a
defendant, in a civil proceeding Criminal- prosecutions, more-

over, must be approved by a public officia1 and must be premised

on In the federal system and in many states, a

S Whotete 4 b e T o 4,@“-!%{&;

L]

7 See United States y. Nixom, 418 U.S. at 711-15 (requiring in
camera inspection: of presumptively privileged presidential
tapes toO ensure that only relevant, admiggible material was

'provided to grandhgury), United Stateg v. McDougal, No. LR-CR-
95-173 (BE.D. Ark., Mar. 20, 1996) (videotaped deposition at the
White House suparvised by trial court via videoconferencing,
after which only directly relevant parties would be shown at
trial); Poindexter, 732 F. Supp., at 146-47 (videotaped
deposition); Unit States v. Fromme, 405 F. Supp. 578, 583

(E.D. Cal. 187S5) (?ideotaped deposition) :

» Private ClVil ‘dama mges actions against the President would also
be significantly mobre burdensome than cases where he is sued
in his official capacity. See supra, n. __. Those cases do -

_not involve the Prpsident’s personal conduct, and often turn
on quegtions of law that are disposed of without discovery or
trial. To the extknt a factual record is developed, this is
accomplished by thh President’s delegates without his
participation.
busm.m-t'g'.'c wvatn ! a3 Draft Augunt 4, 1996 - 6:07 pa
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time, or continuancee" it he could ehow that the proce di Ay

vinterfer [ed) w1th specific, particularized, Cclearly articu
preeldentzal duties.* Pet App. 16. Under this approach the
tr1a1 judge’ would have to review the President 8 explanation to '
dec1de if it wae adequate. If the trial court decided that the :
:Presldent should devote more time to the private lltlgatlon than
otf1c1a1 dutzes, the question would arise whether it could en-‘
force that decisxon by threatenlng the President with contempt of
court or sanctions ' See Ped R. Civ. P. 16(f). If the President
dlsagreed with a deciezon ©of the trial court, he could petltion
" [the court of appeale] for a writ of mandamus or prohibition."
Pet. App. 16. : | |
This state of attairs is an extraordinary affront to the
separatlon of powere A trial judge - state or federal -- would
' be exaxnining the' officiel prioritiee ‘of the individual in whom

the whole of "the executive Power" is vested. And the judge ‘ :
“would be. not 'merely rév&ewing the President’s priorities, but @

_conceivably COuld’order'the President to rearrange them.

- The’ nature of the Preeident s responeibilities makes it
especially inappropriatb to allow an entity outezde the Executive
"to 1nslst on an answer to the klnds of questions that the trial
judge inevitably would have to ask under this regime. The most
obvious examplee would be if the President aought a change in the -
litigation echedule to attend to a national eecurity matter, a

|
}
{
l
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i

gources. The trial court would 1mmediately be enmeshed :n th

1ntractab1e problem of ﬁow to proceed when the basis for th:'
Pr991dent's request cannot be discloeed to anyone, perhaps even
to the court. ? | |

Moreovar, even seeAingly minor nhangee in the Preéident‘s
schedule are imbued” with significant portent by observers --

foreign and domestic--- ‘such as when the President hastzly sched-

ules an nexpected meeting with his national security adviser,) or

- with an ambaeeador or gven when the President must cancel a few |
hours'’ worth of appointments fpr unexplained reasone Indeeq, 1t'
is not uncommon for a Pr331de -to seek to maintain a pretense of
"business as usual* to mask a impending crisis. 1In such circum-
stances, simply having to aska court for a change in the litiga-,

tion schedule obv1ously would be highly damaging

|
|
, P /lo("{iUL!-ZCL‘*1 chNP“‘*JJ elo
o obegnen o learn
» Presidents Carter and Reagan provide dramatic examples:
during the 1980 mipsion to rescue the hoatages in Iran,
President Carter "wanted to spend every moment monitoring the
progress of the rebBcue mission, but had to stick to (his]
regular schedule ahd act as if nothing of the kind was going
on." Carter, supra n.__, at 514. Similarly, when the
invasion of Grenada was being planned, President Reagan was
week-anding at a Georgia golf club. He wanted to hurry back
v to Washington, but! his advisors told him "that a change. in
,\/)//Jhia) ‘gchedule might draw attention to the possibility of U.S.

intervention.® ‘He! decided therefore to remain in Georgia, but
participated in meptings by wapoé telephone.

supra,

at 441-42, [If either Pregident had been —position
where he was requiped to ask aJZ;urt to change his Bchedule --
even if no explanation whatsoevey were required.-- /it could

have poaed a threat to the military oparations

0115813.01-D.C. Sorver I : 36
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prevails before this Court -- except ‘that the bank\
ruptcy stay - 1& indefinlte, while the stay in this case
has a definite term, ‘circumscribed by the constitution:
al limit on aipree1dent ‘s tenure in office. The 1nst1-
tﬁtional 1nte§eat 1n the orderly'resolution of the
.bankruptcy eetate justlfleﬂ the imposition on the
plazntlff sPrely the interest in the orderly conduct
of the Presid?ncy is at least as etrong, if not stron-
‘/‘

d Sailors’ Civil Relief Act of 1940, 50

{

ger. e
!

T

i

]

. The Soldiera'

D ! ~ u.s.cC. ‘app.. ss 501 (1988 & §fpp. V 1993), provides
{;f e:::.M &i'&b that civil® clpims by . against mj.lit'ery personnel are
r Y . ’
- to be tolled Fnd stayed while they are on active duty.
S usS ’ 'This is to enable ‘memb ts o]

"”the armed forces "to

3 Specifically, a 1awsui agalnstézg active-duty service member
is to be stayed unless Xt can bé shown that the defendant’s
*ability . . . toO ponduc hls defense is not materially
affecced by reason'of his tary service." 50 U.S.C. app.

§ 521 (1988). The Presiden here does not claim to be on
active milltary status. N \does he claim protection under
this act, or any other t/g el ation. Rather, the relief sought

\ (continued...)

0115813.01.D.C. Server 1a 5 A , Draft August 4, 1996 - 6:07 pn
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MR
.

¢ Courta aldo mfy defer civil litigation until t
clusion of a related criminal prosecution agaln:e the
‘same defendan;, if doing sc is in tne interests oR_
justice or. chP public 8 interest in criminal law en-uhv
forcement .% That _process may, of course, take several

: yeara DurinP that time, the civil plaintiff -- who
may have been-injured by a party who engaged in crimi-

nal conduthl- is afforded no relief.
. o ) . ‘ .

!
._4

o The doctfine of primary Jurxsdiction, where it applies,

;also compels P1a1ntiffa tOrpostpone the litigatxon of

| theéir civll dlaims while they pursue administrative
,proceedlngs,}even though the administrative proceedings
may not provgde the relief they seek. This process too
can take eeveral yeara See, e.g., Ricel v. Chicago
Mércantzle Exch 409 U.S. 289 306-07 (1973) This
doctrine ensdres that a regulatory agency will be able
to pursue itd instltutlonal agenda .in an orderly fash-
ion. [CITI:{DB to provide]) The inetitutlonal inter-

egts of the Presidency are, again, surely as strong and

s
N
)
i

3(...continued) . 3 - -
here emanates from the nature of the President's constitution-
al dutiee and principles off geparation of power.

_ I , .

¥  gee, e.g., Koester v. American Republic Invs., 11 F.34 818,
823 (8th Cir. 1993); Wehling v. Columbia Broadcasting Sys. .‘
608 F.2d 1084 (Sth Cir 1979); United States v. Mellon Bank,
‘N.A., 545 F.2d 869 (3d Cir. 1978); Tbxaco Co. v. Borda, 383
F.2d 607 (3d Cir. !1967).
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ring Thig Litigation In Its Bntirety. . . . . . . . 49

' B. At A Minimum, The District Court’s Decision To
- Stay Trial Should Have Been Sustained. . . . . ., . B53.

1. The Court Of Appeals Lacked Jurisdiction To
- Review The Reagpondent’s Request To Overturn
'-The District Court's Decision To Stay Trial . 53

2. . The Court Of Appeals Erred In Rever51ng The
District Court'’s Decision To Stay Trial In

‘This Case. . . . . . . .. . .. ... .... 57

-
e
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‘to the duties of his office » Pat. App 31.

'rehearing en banc. Three Judges did notvparticipate, and Judge
McMiilian dissented Judge MeMillian'etated thatithe panel
ma]ority | holding "demean[ed] the Office/the President.” DPet.
App. 32. He further stated that the holding *would put all the
‘_1prob1ems of our nation on pilot‘control and treat as more urgent.
a private lawsuit that even the [respondent]-delayed filing fer 3
| at 1east three years " and would "allow judicial interference
‘with, and control of, the PreSident g time." Pet. App 33,

R : SUMMA.RY OF ARGUHENT

The PreSident, uniquely among federal officials, has the
‘sole responsibility for an entire branch of the federal govern-
‘ment. For that‘;eason, litigation against the individual who is
gerving as President dnavoidably impinges on the.constitutional
responsibilities of the Executive branch. The Framers_explicitlf :
recognized this point, as has this Court, on many occagions. -

A,pefsonai'damages action is a particularly burdensomeland,
disruptive form of litigation As a practical matter' no Presi;
dent can be disengaged from a 1awsuit that seeks to impugn his
reputation and threatens him with enormous. finanCial liability
Even if a PreSident ultimately prevails, protracted personal
damages litigation can make it impossible.for an individual to
devote his unlelded energies to any demanding ]Ob, much less to

one of the most demanding jobs in the world Judge Learned Hand
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lawsuic b€Yond anything else short of sickness or dea
this respect the Pregident is like-any'other litigant,
that the Preéident's lawsuits, like the Pregidenﬁ's_sickness,
becomes the nation’s problem |

| There is also no reason to believe that, it it is estab-
'.1lshed that prlvate damages actlons against eitting Presidents
may go forward ‘such suits would be rare. ‘To the contrary,
partles seeklng publicity, partlsan advantage or a qu1Ck sett1e~ 
-ment will not forbear from using such 11t1gation as a means of

advancing their objectlves. ‘The ugual means of discouraging or

disposiﬁg of unfounded civil complaints'are especially ineffec-

Even thegpanél'majority did not dispute the basic point that
pérsonal damages litigation against anvincumbent President
'threatens the functlonlng of the. Executlve Branch. But the panel
‘rejected deferral of the 11t1gat10n as a remedy, and instead
concluded tha; "oase management" by the trial court could ade-
quately protect the Presideﬁt's interests. "Case management, "
'howevér, only exacerbates the séparation of powers problems, by
entangllng the executlve and Jud1c1al branches in an ongolng and

mutually: damaging relatlonshlp
In. concrete terms, trial court "case management" means that
whenever a President believes that'hisiresponsibiliciés'require a

change in the schedule of the litigation against him, he will
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President’s reasons for_seeking a schedule change, a problematic

state of affairs in itself. The trial judge wiil then review the ”

Presmdent 8 explanatlon and decide whether to accept it, or

'whether the Pr831dent should instead rearrange his prioritles to

" devote more time and attentlon to the litlgation
The_President's'priorities, however, are insepareble frem

the priorities of.the Executive branch of the federal government,

.Jueges should not be‘in:the position of reviewing thosebbriorif

ties. If they are, the effect will be to enmesh the President

and the judiciat; a series of controversies over highly
sensitive and, in an imp nt sense, deeply political issues

about the President’'s official priorities,|to the great detriment

of both brenches
| 5 )

Moreover state courts are llkely to become the natural
venue for private civil damages actlons against an incumbent
President, because-8uch SUlCS often wlll not anlee federal
claims. The Framershﬁere well aware of the potential fot coﬁ-
fliet between the gtateg and the federal government, particularly
' the Executive braneh of‘the federal government. They could not |
possibly have contemplated that state trial judges would have the
power to control a President that is inherent in "cage manage-
ment” -- much less that they would haQe the power to compel an

incumbent President to stand trial in a state court. This
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further demonstrates that deferral, not "case managd

more consigtent with our constitutional scheme.

The temporary deferral that the Pregsident seeks here‘.= not,
contrary to the court of appeals, an extraordinary remedy, and it
does not place the President "above the law." In a variety of
circumstances - ranging from the automatic atay in bankruptcy to
the doctrine of primary Jurisdiction to the suspension of civ1l‘
actions while criminal proceedings are: pending -- litigation ie |
delayed in our system in order to protect signiflcant public or
institutional_interests. The'interest in protecting the.Presi-

- dency from dlsruption is at least as strong as the 1nteresta

underlying these well-established: doctrines

Deferral also does not place unreasonable burdens on respon-'
.dent In many cases -- for example, where absolute, qualified
or diplomatic 1mmun1t1es apply -- settled doctrines deny recovery
outright to innocent individuals who may have been grievously in-
jured. While we do not deny the costs of delay to plaintiffs; it
remains true that:deferral of this litigation does not.preclude |
respondent from ultimately seeking a remedy and, if warranted,
- recovering on the merits._ Finally, deferral of course does not
mean that the President‘is‘unaccountable for,wrongdoing or is
."above the law."_Deferral leaves him no less accountable, not
only in court but in other important forﬁms;asuch as public
opinion. Only the'timing of the litigation isiaffected. .

Ea4anr1nnnnr—+HxkH;eepafaeaea—of—powers—prrncfﬁIEE—EEtaﬁf-/
;ahed_hy_thas_CQn:t—e—dee*e*eaeJ/E@spondent 8 suit, in particu-
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umden &?MakW\q unuxwmuu?hlfdm(4Lu;Lﬁ
- | Mt Lu bl dee«#quS
lar, should be degerredﬁ The suit is based on conduct that

\occurred before the President took ottice, and therefore, pres-
ents no risk of abuse of Presidential power. _Reépbndent seeks

only damages, and therefdre_can be made whole,even if the pto-

ceedings are delayed.'“The suit involves the President pereonally
.and directly, not peripherally, so it is especially likely to
impinge on his ebility to perform his official duties. And _
respondent could have sought relief long before the President
assumed offlce, but chose not to do so.

At a minimum, the cou;t of appeals erred in overturning the
district court’s order staying the trial. The couit‘of appeale
‘lacked jurisdiction to review that order. on the meritsg, it
‘erred by failing to conduct the kind of'epecific inquiryfinto‘the
facts of this case that is a prerequisite of overturning a
diseretionary judgment by a trial court. -

" ARGUMENT.

I. PRIVATE CIVIL DAMAGES LITIGATION AGAINST AN INCUMBENT PRESI-
DENT MUST, IN ALL BUT TEE MOST EXCBPTIONAL CASEB, BE DB-

__R_,P§Q UNTIL THE PRESIDENT LEAVES QOFFICE.

A. A Persomnal Damagea Action Against An Inennbent Presi-
dent Would Seriously Interfere With The Discharge Of A
President’s Article II Responsibilities And Jeopardize

The Separation Of Powers.

1. The President, Unlike Any Other Official, Bears
Sole Responsibility For An Entire Branch Of Gov-
ernment., _ - :

~

Under.our system of go§ernment, the Executive Branch is the
sole’responsibilicy,of the individuel who has been elected Presi-
" dent, and anything that significantly affects that individual
will affect the funetioning_of the ExecutiVe Branch as well. For
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on the Presidency and the operations of tha Executive.

That the President foccupies a unique position in the

.nétitutionalfscheme# (Fitégerald, 457 U.S. at 749) has been a
Central‘and ail but undisputed axiom of our constitutibnalbsyétem
' éince the Founding. It is borne out by'the statements of the
- Pramers, the decisions of this Court and of course the te#t and
structure of the Constltutlon 1tse1f o

Artlcle II, § 1, veats the entire "executlve Power" in "a
Presidént * who is 1nd19pensable to the execution of that power.!

The ‘President alone is director of all the executive departmentsA
2

twelbadi vy s w"fwn\.u_ Do vau\v\ ’\uﬂ,‘u,

(and ommander in-Chief of the armed forces. The Const;tut;on
places on him the responsibility to take care that the laws are'
faithfully executed. U.S. Const. Art, II, § 2. The Framers
recognized that their decision to vest the executive powef in a
Einglg-individual, inétead ot in a group or council, was a |
crucial aspect of ﬁhe éonstitutional plan, and in the Federalist
_papers they devoted.as much attentioﬁ to that decision as they
did to any single provision of the Constitution, See'geherally

THE FEDERALIST Nos. 70-77 (Alexander Hamilton).

4 PHILIP B. KURLAND, WATERGATE AND THE CoNsTITUTION 135 (1978) (“The
President is . . . the only officer of the United States whose
duties under the Constitution are entirely his responsibility
and his responsibility alone. He is the sole indispensable
man in government, and his duties are of such a nature that he

should not be called from them at the instance of any .
branch of government."). , \
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of war and-peace, international relatlone, domestic terroriem,

"cthe economy, and other profoundly important questions of national

‘pollcy, which affect millions of people in this country and
around the world. - The President’s obligations to the office
never cease. Serlous‘crises can.and often do erupt unexpectedly{
commanding.the President'é immediate attention.® | |

To combine all [this] with the continucus need to
be at once the representative man of the nation

and the leader of his political party is clearly a
call upon the energles of a single man unsurpassed
by the exlgenCLes of any other polltlcal office in

the world

2. To Subject An Incumbent President To Civil Litiga-
tion In Eis Personmal Capacity Would Be Inconsis-

tent With Historic Underetanding,

Courts “tradltlonally have recognlzed the President’s

'constltutlonal responsibilities and status as factors counseling
Judxc;al deference_and restraint.” thzgerald, 457 U.S. at 753,

& n.34. Accordingly, throughout our nation’s history, courts

This has been true of every modern Preaidency. To give just

Uuiﬁi\Thiwbt. a few examples, President Reagan was aroused from sleep to

deal with the Libyan downlng of two American Navy fighter
q, planes; approved U.S. partrcrpatlon in-a multinational

| Lol Twi) peacekeeping force in Lebanon while at his ranch in Santa

Barbara; and attended to the crisis occasioned by the Soviet

N cewl. |'WC downing of a KAL Flight 007 while on vacation. Cannon, supra
\&;Y QUL ‘n, at 191, 399, 420. President Carter spent one of his

v b vacations readlng psychologlcal profiles of Anwar el-Sadat and
e Yo Wwi-penachem Begin in preparation for the Camp David Summit.
A \/CAC&C\-(/" Jimmy Carter, Keeping Faith -- Memoixs Of A President, p. 57

(Bantam Books 1982)(here1nafter "Carter"), [OTHER EXAMPLES TO

o Tt ocgi= COME]

-|U\R¢Q o e

qx4ééfwx

Q,A/\VLK—\\
s\NWV\

W e U ‘ .
Laski, supra n. __, p. 26.
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nd none was actively litigated while the defendant served as

regident . ' |
In Fitzgerald, the Court explained that hieto#icaily, the

president has been gubjected to a court'é jurisdiction only when

16 In New York ex rel. Hurley v. Roosevelt, 179 N.Y. 544
(1904), Theodore Roosevelt was sued in hls capacity as
_Chairman of the New York City Police Board, a position he
held in 1895. [Cita] An intermediate court of appeals af-
firmed dismissal of the complaint on January 25, 1901, (179
N.Y. at 544), nine months before he assumed the Presidency.
[Cite] The New York Court of Appeals affirmed the dismissal
without opinion in 1904 while President Roosevelt was in

office. 179 N.Y. at 544.

In DeVault v. Truman, 194 S.W.2d 29 (1946), the plaintiff
alleged that in 1931 Harry Truman and other judges im Jack-
gon County, Missouri, improperly committed him to a mental
jnatitution. The action was initiated in November 1944 (id.
at 31), and the trial court granted the defendants’ motion
to dismigs. Mr. Truman became President in April 1945.
[Cite]. One year later, the Supreme Court of Missouri af-
firmed the order dismissing the complaint. 134 S.W.2d at
32. ' :
A suit was filed against Senator John F. Kennedy during his
1960 campaign and settled after he took office. Certain
‘delegates to the 1960 Democratic convention sought to hold
him liable for injuries incurred while riding in a car that
had been rented to his campaign. Complaint, Bailey v.
 Kepnedy, No. 757200, and Hills v, Kennedy, No..757201 (Los
Angeles County Superior Court, both filed Oct. 27, 1960 and
subsequently consolidated) (C.A. App. 128, 135) (hereinafter
"Bailey"). J After he was inaugurated, President Kennedy
arqued that he was entitled to a stay as Commander in Chief
of the Armed Forces, pursuant to the Soldiers’ and Sailors'
Civil Relief Act (discussed infra, at Part _ ). A Los
Angeles Superior. Court judge denied this motion without
written opinion. See Bailey, Motion to Vacate Pre-Trial
Date and Stay Further Proceedings (July 5, 1962) (C.A. App.
145) and Notice of Denial of same (July 31, 1962) (C.A. App.
'1\%§§l;j”1he court did not permit the plaintiffs to take the
Fesident'’'s deposition, requiring only that he respond to
written interrogatories. Bailey, Order denying motion for
deposition (Aug. 27, '1962) (C.A. App. 155). The case was
settled before further discovery against the President. See

infra, pp. .
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The traditionalipractiCe‘has been fully coﬁsiétent with this
btorical understanding. while "[i]t is settled law that_the‘
ieparatibn-of-powefs doctrine does not bar every exercige of

jurisdiction over the President," id., 457 U.s. at 753, it

generallY-Was assumed that one could not hale an incumbent Presi-

‘dent into court. and seek damages from him personally. See id.,

457 U.8. at 758 & n.l (Burger, C.J., concurring). In fact, €o

far as can be_détermined; no Président has ever been required to

give evidence in a civil proceeding -- let élone appear as a

defendant -- and no Presidentlﬁas ever been compelled to_give

testimony at triai}or'appgar_personally in court ‘in any case,

civil or criminal. President Jefferson was sued for official

actions he took while he was President, but nOtably, not until .

after he left office.” Three other Presidents had civil damages

litigation pending against them during their tenure in office, .

but in each case, suit was filed before Lheybtook office; two

ere effedtive1y disposed,of before the President was sworn in;

|6 w weT M | ft ((1\/;\. H‘va\t (va,\ ({/{iwl‘l/v\;
)Euu Quu?dbx,&v io & hovt? Do Lt WA o—
el ’?quvvaqp.vaq??tcvulAKLLf? L= o, Ty o
e v CLLaA_ ' ' ' :

(..

~ land, dismissed for want of venue).

.continued)

ratifying conventions. The Court noted that "historical
evidence must be weighed as well as cited. When the weight of
evidence is considered, we think we must place our reliance on
the contemporary understanding of John Adams, Thomas Jeffex-
gon, and Oliver Ellsworth.” 457 U.S. at 752 n.31.

Livingston v. Jefferson, 15 F.Cas. 660," (C.C.D. Va. 1811)
(No. 8,411) (suit for trespass, based on federal seizure of
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) whew ?@ﬁ:lm\r ! 'sut,m’\" & Ha Qouv[‘.((,juv\'&_tl{ctw
unti#f the unprecedented decision by the court of appeals in
his cdse, heweverJ/;rivate civil damages litigation hasg never

) RAALA
Yeen thought to warrant an exception. to the Framere’ ?underetand-

To the contrary, such litigation_does not serve-the broad-
pased, compelling public or constitutional interests enumerated

.1n Fltzgerald 457 U.S. at 754, ‘and is an abrupt break with well-

established tradition. |
3. Civil’Damageé'Litigation Against A Sitting Presi-
dent ¥Would Seriously Impair The President’s Abili-
ty To Pulfill His Constitutional Punctions.

' In Nixon v. Fitzgerald, this Court held that the President

enjoys absolu;e'immunity from daMages liability'for acts.witﬁin_
the "outer perimeter" of hj.s official duties. 457 US at 756.
.The logic of_Fitzgerald compels the conclusion that incumbent
Presidents are entitled to the much_ﬁore modest relief sought
heré -- the temporary deferral of private civil litigation.
'Fitégerald relied upon three significant grounds. First,
the Court Qés concerned that to subject a President to liébility
for official conduct would‘iphibitlhim in carrying out his duties
fearlessly and impartigily, and would inject courts improperly
into Presidéntial deciéion makihg.‘ Fitzgerald, 457 U.S. at 752
& n.32. -Secoﬁd; the Court stated, -(b]e¢ause of ;hé singular
importancé éf the President’s duties,* the "diversion of his
energieé by concern Qith private laﬁéuits would raise unique
risks to the efﬁectivé functioning of goyérnment.' :Id. at 751.
And third, the Court was concerned that the "sheer prominence of

the President’s office"would make him "an easily identifiable -
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8\ rget for suits for civil damages.” 457 U.S. akt 752-53 (foot-

fte'omitﬁed). |

This case is'different_ffom Fitzgerald, of course; 1h ﬁﬁat

it la}gely does not.touch‘0pon'of£ici§1 actions. Accordingly, it 
"does not wérrant) and the President doée not seek, any immunity

- from liabiiity. éut because thié caée'involves a‘Sitting Presi-
dent, it directly implicates the other two concerns that prompted
the decision in Fitzgerald: the Presidént’s vulnerability to |
c1v1l damages actions,”and the dlver51on of the President’s time
and attention to attend to such litigation. These'concerns are
présent équally whether the lawsuit is based on private conduct
.or‘bfficial conduct. Defending such a suit is nbt any -less of_én
imposition on the Presiden;'svability to attend to his constitu-
tional responsibilities, or any leas of a "risk(] to the effec-

| tive functioning of government." 'Id. at 751. Protection for the -

“Presidency therefore is étill_required, albeit the much more

limited protection of holding 1itigati0n.in abeyance until the

President leaves office. | :

The burdens 6f'beingla party to civil litigatiOn are Qidely
ackn0wledged and requiré little elaboration. Judgé Learned Hand
| OK.ﬁa&a% once commented that as a poténtial-litigant, he would "dread a.'
oy _ _
Foweve

lawsuit beyond anything else shoft of sickness and death.!"‘ In
(NIVEN | this regard, the President is like any other litigant, except

18 3 Lectures on Legal prlcs, Assn. of the Bar of the City of
New York 105(1926) (quoted in Fitzgerald, 457 U.S. at 763
'n.6(Burger, C.J., concurring). :
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e_ QSK , thé?‘a'President’s litigation, like a President’s illness,

& o o
>

-begOmes the nation’'s problem.

A protracted lawsuit does more than *tie[) up the

i1 waucle | defendant’s time"; it "prolongs the uncertainty and anxiety that
':;AqA,TML' are often the principal costs of being sued " ‘Béll v. City of
heat “1 | Chicago, 2 F.3d 752, 759 (7th Cir. 1993). 5 The discovery phase
_’u*’$¥ alone of civil damages litigatlon would be an enormous imposition'
\ d(ﬂ\\-%w

MA““W on a President’s time and attention "No one dlsputes any longer
WUA view

au\:’*' that today the process requ1res 1awyers to try thelr cases twice:

X
& a once durlng discovery and if they manage to surv1ve that ordeal

Ta*hudavhl once again at trial,"" Dlscovery, "used as a weapon to burden,

ey

%vaMVMbM
A wbeaast.

md discourage or exhaust the opponent " makes even a relatlvely :
minor case a costly and lengthy ordeal.® As this Court has
recognlzed, "pretrial discovery .‘. . has a elgnificant potential
for'abuse. This abuse‘is‘not limited to mattefs of delay and ex-
pense; discoverY aiso may setieusly implicate privacy interests
of iitigants and third parties,'~ Seattle Iimes Co. v. Rhinehart,
467 U.S. 20, 34-35 (1984)‘(footnote omitted) |

' The instant case clearly 1llustrates these points.
ReSpondent 8 counsel have revealed their 1ntent10n to pursue

dlBCOVerY aggre551ve1y, Statlng that,"all is on the table in [] 

9 Griffin B. Bell, Chilton D. Varner, & Hugh Q. Gottschalk
Automatic Disclosure in Dlscovery'-- The Rush to Reform, 27
Ga. L. Rev. 1, 8 (1992)

®  Hon. william W. Schwarzer, Slaying The Monsters Of Cost And
- Delay: Would Disclosure Be More Effectzve Than D13cove:y° 74
Judicature 178, 179 (Dec./Jan. 1991).
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'tfflly ignore the.litigation. Pet. App. _ . It_wao even éug-

dested that the President could forego attending his own trial.
Pet. App. __ (Beam, J., concurring). It should go without saying

that when the President is a defendant he is entitled to -- and,

as a practical matter, will simply have to --'devote c0nsiderab1e

,time and'attention to his defense.

| Thls would be true whether the lltlgation involved allega-
tions regarding personal misconduct, as here, or a dlsputed
commercial transact1on. Any case relating to events in which the
President personally'was involved would reouire the President's
participation at almost'e§ery stage. In order to adequately

protect his interests, the President, like any responsible

- litigant, would be required to review the complaint and answer;

prepare and assure the veracity of discovery responses;Aretxiavé>"

7 - . .
T IL anéf;oview documents; assist counsel to prepare for other

‘kgt" W'C

Con b

witnesses’ depositions; review those'depositions'and other evi-
dence in the case; review the opposition’s pleadings and motions;
and consult with counsel throughout the case. He also would have

the rlght and the obligation to review and approve all pleadlngs

"and mOthDS fllEd on hlS behalf._ Beyond that, the Preaident

would have to prepare for and participate in his own deposition,

and fihally, attend trial -- perhapstfor weeks or months, far

from Washington - - as'ié) of course, his right.

The panel majority’s antiseptic notion that the President

‘can remain aloof from a personal damages action against him
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ply does not conform with reality. 1In truth‘ the litigation
1

d command a significant part of the ‘President’s time, while

e urgent business of the nation competed for his attention.

: The President would be put to an impossible choice between
attending to . his official duties or protecting hie personal .
interests in the 11tigation -- a choice that ie unfair both to
the President ‘and to the nation he servee |

Even one_lawsuit would have the potential seriousiy to
disrupt the President’s conduct of his officiel duties, just as
one lawsuit could disrupt the- profeseional and personal. life of
any ind1v1dua1. But if the Court allows private civil damages‘
1itigation to proceed agalnst a_smtting President, there is8 no

ireasonlto think that such lawsuits will be isolated events.
Presidents likely would become 'easily_identifiable targets" for

private civil damages actions in the future. Fitzgerald, 457
U.S. at_752-53.' Those seeking publicity, financial gain ¢£
partisan political adVentege:w0u1d be altogether too Qilling to

4use the judicial system as an instrument to advance their‘private'

'agendas, at'the expenge of the public’s interest in nnimpeded

constitutional governance.
{w \Mu.lay'

po;ageia}—to—corfode—the—pol&t;eal—p*eeesev/Iﬂny Pre51dent 2
wwl& \-»u:owq,
. lnerable to politically motivated "strike suits"

finanoed or stimulated by partisan opponents of whatever stripe,

'hoping to undermine a Presldent s pursuit of his policy objec-'

tlves or to attack his 1ntegr1ty, and thereby diminish his effec-
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tb file suit‘in order to take advantage of modern discovery tech- .
iques, unknown throughout most of our history,'to uncovér |
persohal and‘financial inforﬁatioh abbut the'President, his
amily and close éssociates.”‘ U ¥ Tl ’;'%éfﬂ‘“p "t‘b"‘" Lo
TGy Wanaer Cnre mwodd tvvode U Plileal Proals.
Even if a claimant has a legitimate grievance, litigation
against an'iﬁcumbentvpresident can.défieCt the exefcise of the
- popular Wiil.by approp:iating the President;s tihe and -energy,
which prépefly belongs not to the party who sued the President,'
blii: to the e'l_ectorate. Thérefore, " [w]e should hesitaﬁe before
arming each citizen with a kind of legal assault weapon enabling
‘him or her to commandeer:the Pfesident's.time, drag him from the.

White House, and haul him before‘any judge in America.*®

n The suit against John P, Rennedy, supra n._, illustrates how
laintiffs can use litigation for purposes ot political mis- .
chief and potential extortion. The plaintiffs, convention
delegates from Mississippl who believed President Kennedy's
 policies were inimical to their state, were injured while
' riding in a Kennedy campaign car. ‘Bailey, Reply to Objections
to Cross-Interrogatories at 4-5 (Sept. 28, 1962) (C.A.
App. 156). They attempted to propound politically embarrass-
ingly“iﬁterrogatories to Robert F. Kennedy, who had been the
.president’s campaign manager; sought to obtain information
about Kennedy family finances; and used pleadings to promote
views that the President was using his office to harass them
and their state. See Bailey, Cross-Interrogatories to Rob-
ert F. Kennedy (Sept. 20, 1962) (C.A. App. 162); Bailey, Reply
To Objections To Crogss-Interrogatories at 3-4 (Sept. 28, 1962)
(C.A. App. 156). As fatuous as the allegations were, Presi-
dent Kennedy settled the suit for $17,750, a significant sum
in 1963. Two Suits Against Kennedy Settled, Los Angeles Herald
Examiner, April 2, 1963 (C.A. App. 181). Not all Presidents
will have access to personal wealth to dispose of vexatious
litigation in the interest of an unimpeded Presidency.

% Amar & Katyal, supra’ at 713.
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'itigation'even if there is no ﬁope of success on the merits,

Nor does a motion to dismiss e;—éo;—eamﬁafy—iﬁégmeﬂf/;}omise

v.swift or,painless-relieftfof the target of meriﬁless lftigatiqn.
A'potential-pri&a:e”cl&im co@;d be'drafted in such a way as to
entangle a President in embarrassing of protracted litigation
simply by alleging claims baSed_on'Un&i;nessed one-on-one encoun-
‘ters,.Or by.btherwise raising crédibility isgues. Thesé‘kinds.of
‘ciaims‘are exceedingly difficult to dispose of‘under the stanf
'dards'that goVern pre-trial.motiohs. And even where motions to
dismiss are granted, it can take yéars -;vand'numerous, expensive
additional motions .- to~obtain‘fin;1 diamissaijof the suit and
sustain:that dismissél An appeal;. |
'.As Chief Justice Burger rgcognized,
[D]efending a.lawsuit‘today -- even a lawsuit
ultimately found to be frivolous -- often
“requires significant expenditures of time and
money . . . . Ultimate vindication on the
merits does not repair the damage. - C
1d. at 763}(Burger; C.Jd., concurring). .v_ | |
| 4. Criminal Cases Where A President Has Been A Third-

Party Witness Provide No Precedent For Requiring A
Sitting President To Participate As A Defendant In

Civil Dama Litd ion, -

The respondent and the panel majority below minimized the

‘disruptiVe effect.of civil litigation on the Presidency by
comparing the full-scaie defense of a persoﬁal damages action to-
the few oCcésioné when alPresideht has'ﬁéstified as a non-party
witness in a criminal or legislative proceeding. See Pet. App;
3 id. at 22-33v(Beam, J., concu:ring). This'comparison is nb;
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ueible. he isolated event of giving teetlmony in a proceed-=—

to which one is not a-party beare no resemblance to the
Qurdens borne by akdefendant in a civil'aetion for damages. " In
fact, tthe lesson of cases involvinglpresidential testimdny is
more nearly the opposxte of what respondent and the panel majori-

ty say they ehow that requiring an incumbent President to

submit as a defendant in a prlvate damagee action would go far
vbeyond anything a court has done before. -

As this COurt'hae emphasized, the interests at stake in
criminal cases are of anraltegether'different magnitude from the
interests affected by private damages actions. See e.g.; Niion
v. Fitzgerald, 457 U.S. at 754. Not only is the public interest

"in thenaccuratexoﬁtcome of a criminal prosecution far greater
' (see e.g, Berger v; United States, 295 U.S. at 88), bnt»the
defendant has a constitutional right, under the Compulsory

. Process Clause of the Sixth AmendmentL to obtain evidence'in a
criminal proceeding. United States v. Burr, 25 E{Cas. 36,_33
(C.C.D. Va. 1807) (No. 14, 692d) . * |

‘Only once 1n our history, in Uhlted States v. Nixon, 418
U.S. 683 (1974), has the Supreme Court ever requlred a President
to give evidence. That case, of course, 1nvolved physlcal
ev1dence, not the President's'own testimony. Even‘so, the Court
could not have been clearer that the limitation on’ Presxdentlal

autonomy was warranted only-because of the "primary conetitution-

u This right, of course, has no constltutlonal counterpart in
civil cases. [CITE]
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deppsition.” Thus even obtaining third-party'evidence froﬁua

pfegident is a complex.and‘delicate mattef, to be done only in
cages of great public need -- or ‘where the constitutional right
to'COmpulsory process is at stake'--‘andvthen 6n1y‘ih’a Way‘that
protects the Presidency from digruption. The difficultieg-in-
volved in'arranging for the President to testify as a third-party
witness would be increased exponehtially if the‘Eresident Qefé a
defendant in a.ciQil damages actionm, whichkhas-thé potenﬁial to:
interteré severely, over an extendéd period,vwith ényl '
individual’s ability to funcﬁioﬁ in'a'highly demanding'job;”
These criminallcésea do npt.stand for the propbéition that a
sitting Pfesident cbuld be célled és a,witness,_ﬁuch less a -

defendant, in a civil proceeding. Criminal prbsecutions,:more-

‘over, must be approved byva publié’official and must be premised

on probable cause. In the federal system and in many states, a

7 See United States v. Nixon, 418 U.S8. at 711-15 (requiring in
camera inspection of presumptively privileged presidential
tapes to ensure that only relevant, admissible material was:
provided to grand jury); United States v. McDougal, No. LR-CR-
95-173 (E.D. Ark., Mar. 20, 1996) (videotaped deposition at the
White House supervised by trial court via videoconferencing,
after which only directly relevant parties would be shown at

" trial); Poindexter, 732 F. Supp., at 146-47 (videotaped
deposition); United States v. Fromme, 405 F. Supp. 578, 583

B (E.D. Cal. 1975) (v1dg9taped’dep951CLon); e ULJ7 o
2 Private civil damages actions against the President algo Ho
be significantly more burdensome than cases where he is sued Tt
in his official capacity. See supra, n. __. TheseTases do-

i % often turn |AfFer

ut discovery or
eloped, this is<« -

on questions of,law that are disposed of with
" trial. To the extent a factual record is

Can, “*“”‘-‘>>—~accomplished by the President’s delegates Aithout his
a ber participation. ' | A A |
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the ature of separated:poﬁers. Because thelP:esident embodiés &"
ranch.of government, his priofitiés'exg‘the'priofities of the
,Exécuﬁive-Braﬁch.;'It.follows that "cése manageﬁent,' when the .

. president is the defendénf, necessarily means management of the
business of the ExeCuﬁive,branch‘--'both ip'éetting'ﬁriorities

s

for the President’s time and Eﬁ the flow of information abpqt‘tﬁe
. . ["ua WOT Sue wiar il nageunl.
.President’s sChedule.’D s if a we feerer Ladle o NMe aaquirnesT
o o~ I7 £ o, madu wwra clean .
nCage management” by trial.judges not only threatens the
independence of'the‘Executive from the Judicial branch; it also
inapbropriately piaces judges“in_a position they should not have
to 6ccupy.-- the politicél arena. In suits ég@insp.the Presi-“
dent, the trial judge will be operating in an_atmosphere that is
almogt certain tb be highly poiiticaliy_charged. Any signi:idanﬁ
décision ;hat a judge makes will be acrutinized for signs of
partisan'bias for or_against'the President. Decisions that might
be routiné-in any other case, such as-avdecision to postpbne the
. defendant’'s deposition, for exémple,,will if the.President is the
4deponent become the.subjéct of partisan spéculation and comment.
Moreover, judgés attempting to assess the suffiéiency of a
President's.explanation inevitably wiil be asked to distinguish

petween a Pregident’s "political" activitiés, on the one hand,

3 Although some measure of judicial involvement in these very
delicate matters may be necessary in the very limited situa-
tions in which a President is called as a third-party witness
in a criminal prosecution or to serve some other compelling,
proad-based constitutional or public interest, no such
overriding necessity exists when the Pregident is sued in a

routine civil action for damages.
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'ruptcy, reépondght vould automatically find herself in
the same position she will be in if the_Prebident.

- prevails before this Court -- exégpt'that the baﬁk-”
rup;cy-stay iekindetinite, while the stay in this céae
has a definite term, circumscribed by the constitution-

;_ai limit on a President's tenure in office.lﬁThe insti-

-tutidﬁal‘interest_iu the orderly resolution of the

_bankruptcy‘éstate justifies the impoqition on the
plaintirt,' Surely the’interest in the orderly conduct
of the Presidency is at least as strong, if not stfqn-

ger.

¢  The Soidiers' and Sailors’ Civil Relief Act of 1940, 50

U.s.C. app. §§ 501-25 (1988 & Supp. V 1993), provides

' qugy“L¢4kg. that ¢ivil claims by or‘against military persomnel are

to be tolled and.stayed while they are on active duty.
This is to enable membersvof the armed forces 'to
devote their éntire energy to the defense needs of the
‘Nation.* 50 U.S.C app. § 510 (1988) . This is
straightforﬁardly analogous to the relief that1§resif

dent Clinton seeks here.¥

38

Specifically, a lawsuit against -an active-duty service member
is to be stayed unless it can be shown that the defendant’s
"apility . . . to conduct his defense is not materially
affected by reason of his military service." 50 U.S.C. app.
§ 521 (1988). The President here does not claim to be on
active military status. Nor does he claim protection under
this act, or any other legislation. Rather, the relief sought
- : ‘ (continued...) '
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';diction [over a President], must balance the constitutional
Vweigyt of the interest to be served against the dangera of
24 sion on the authority and functions of the Bxecutive

“Brahch." Id. at 753-54. This Court has also ruled that when
action by another branch -- in thls case the judiciary -- has
'the potential. for dlsruptlon" of Executlve Branch functions, a
court must determine whether "that lmpact is ]ustlfled by an °
overriding need to promote ob;ectxves within the constltutlonal
authority" of the Judicial branch Nixon v. GSA, 433 u.s. ___,.
443 (19__). Without dlspute, prov1d1ng a forum for the redress
of civil rxghts and common law torts is an approprlate and rmpor-

tant objectlve w1th1n the constltutlonal authorlty of the federal

s -

judiciary. The issue here, though,’ 1s whether there is an "over:
riding need" to promote th1s objectlve at this time, if d01ng 80

has 'the potentlal to dlsrupt" ‘the President’s ablllty to perform

C ca~— ‘k‘bvl«.c_ C ca t._\

his constltutlonal functions The key is "to resolve those com-
| petlng 1nterests in a manner that preserves the essential func-
tions. of each branch. " Unlted States v, leon 418 U. S at 707.
Temporarlly deferrlng thxs lltlgation does ]ust that.
- Under the separation of powers principles elaborated in -
Fltzgerald,,Unzted States V. Nnxon, and Nixon v. GSA, there 15 no
justification for requiring this lltlgatlon to proceed while the

‘President ig in office: First, this suit involves the Pregident

th3vda1A»r

,CH> _bJL\\

both directly and persohally. He is not a peripheral figure or

 one among many co-defendants; as the district -court found, he is A\

| the ncentral figure in the action." Pet. App. 71. Moreover,

0115813.01-0.C. Server 1a : 50 Drat Augun 4, 1996 - 601

Y b soms b wu N -
Ay 3\,\,w/\’1% % M?uw/»\ CLXMTP\W LWOT\ (%W‘H




en the natnre of the eilegationa, this is the kind of litiga-
ti n that he must attend td pefsonally. “It alleges events in |
hich only he and the respondent were involved, end_directly
attacka'his féputatibn and integrity; It is not the kind of
litigation that can be handied by, for’exanple;‘the President’s
accountants or business aEBOEiates. As discussed above, litiga4
tion of this nature is eSpeCiallydlikely to be disrnptive[
because it requires the_President's.persdnal time and attention.
Second, :ﬁis.suit céncernsvalleged pre;Presidential condutt,

rather than unofficial conduct that the Presidentjengaged in

while in office. 1In a case of this kind, the plaintiff’s inter-

est in suing the ineumbent Ptesident will often be less, because
the plaintiff generally will have had an opportunlty to sue
before the Presldent was elected, and 1ndeed had the opportunlty
to do so here., Yet the respondent chose not to file this action
until 16 months after the President took 6ffice._

Tnird' and related, this is a case in which the plaintiff's
delay in brlnglng suit after the President was elected is not

readlly understandable, Respondent clalms that deferrlng the

'sult will prejudice her 1nterests, but respondent is, in this

respeet, the author of her own predicament. This is not a case
involving, for example, a latent harm that only become known long

after the fact; the facts alleged in the complaint were known to

‘fespondent'at once, and the claims accrued well before the

Pregident took office. Yet respondent waited three years to act,

filing barely within the limitations period for civil rights
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encéelvith the functioning of the Bxeéutive Brandh is even further

dimiAished.
Respohdénc’s ihcerest in vindiéating'her rights, and the

judiciary‘s interest in providing.a forum for vindicating those
B ' NG 4 T
rights, are, of course, significant. But they are not i

eeﬁély/impaired by deferring this litigation. When the burden on
the Presidency is compafed with the very minimal impairment of

these interests, it becomes clear that this litigation should be .

deferred-in itg entirety until the President leaves pffide.

B. At A Minimum, The District Court’s Decision To Stay

rrial Should Have Been Sustained,

1.  The Court Of Appeals Lacked Jurisdiction To Review
The Respondent’s Request To Overturn The District
xt’s Declaiop To Stay Trial.

Respondent cross-appealed below to challenge the district
court’s order to stay trial, A district court’s decision to stay

proceedings, however, is ordinarily not a final decision for pur-

poses of appeal. Moses H. Cone Memorial Hosp; v. Mercury Constr.

Corp., 460 U.S. 1, 10 n.11'(1983).' while such orders may in some

circumsta

writ of mandamus (see 28 U.S.C. § 651), respondent never sought

nces be reviewed on an interlocutory basis by way of

such a writ.*

P

« Some courts recognize that exceptions may exist in cases in
which a stay is "tantamount to a dismigsal" because it
neffectively ends the litigation." See, e.g., Boushel v.
Toro Co., 985 F.2d 406, 408 (8th Cir. 1993) ; Cheyney State
College Faculty v. Hufstedler, 703 F.2d 732, 735 (34 Cir. ‘
1983). Even assuming that this exception should be allowed,
the respondent did not assert this ground as a basis for
jurisdiction, perhaps in recognition that it clearly is not

' ‘ (continued...)
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The panel majority reasoned that Swint did not apply becauqe

ndent’s crosa-appeal was 'inextricably intertwined* with the

fésident’é appeal. Pet. App. 5 n.4.“ Evén if the court of |

 appea1a4proper1y interpreﬁed Swint, however, ;he respondent’s

- crogs-appeal was nbt 'inextricablyIintertwinedi with the
President’s appeal. 'That'thése two appeals raise igsues that are
‘distinct is evident froﬁ the distinct nature of the’;nquiiies

they generate. ) The issue of whether the president can defer

litigation raises a question of law; while the issue of whether a
district court can stay litigation is a discretionary determina-
tion determined by the facts of a particular case. 'Whilé.a dis-

trict court’s legal-deciSions are entitled to no special respect,

ﬂbaﬁm@LfMMQ@QWKLH%@wmﬂfhg
Wt s oowd Tlgj o ié'ﬁéL424§5F....

49(...continued) ' ‘ e :
' 1995); Pickems v. Hollowell, 59 F.3d 1203, 1208 (11ith Cir.
. 1995): Garraghty v. Virginia, 52 F.3d 1274, 1279 n.5 (4th
Cir. 1995); McKesson Corp. V. Islamic Republic of Iran, 52
F.3d 346, 353 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 704

(1996) .

\V4

“ The panel majority apparehtly was referring to the following
dicta from Swint: ' '

" The parties. do not contend that the District
Court's decision to deny the . . . summary
judgment was inextricaply intertwiped with
that court’s decision to deny the . . . qual-
ified immunity motions, or that review of the
former decision was necessary to ensure mean-
ingful review of the latter.

115 §. Ct. at 1212 (emphasis added). However, the Swint
Court nowhere indicated that this language was to serve as a
new standard for pendent appellate jurisdiction, and dis-
claimed that it was definitively recognizing such an exemp-
tion. Id. ' : S -
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