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Honorable Orrin G. Hatch 
. Chairman _ 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building · 
Washington,D.C. 20510 

Dear Mr. Chairman: 

March _, 2000 

· I am writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in Jline oflast year to fill one of the two current vacancies on the D.C. CircUit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee on Resources. The Administration believes 
strongly that the matters raised by Chairman Young should not delay Professor Kagan's 
confirmation. [add language requesting a hearing?] 

Chairman Young's letter followed an investigation by a Majority-Member-only Task 
Force of the House Resources Committe~ into the Administration's response to an occupation 
and protest by environmentalists at Warner Creek,·located in the Willamette National Forest in 
Oregon. Although the Task Force never asked to meet with or question Professor Kagan, two 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a rumor that law enforcement 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 
subject of potential White House privilege claims made in response to a Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that both of these criticisms are completely unfounded. First, 
[Professor Kagan possessed no evidence at all that the allegation was true, and she 
understood that other government officials were aware of and looking into the allegation.] 
Chairman Young's own report ackriowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to determine whether they were true, and that a high-
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ranking official of the Department of Justice knew about the charge~ and actually talked t the 
White House employee who was the subject of them. Second, before asserting claims of 
potential privilege, the White House did not seek the legal opinion of Professor Kagan - by then 
a former Counsel's Office employee-- on the merits of that assertion. I discuss each of these 
matters more fully below .. 

The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning ofthe alleged leak is refuted by its own report. The report does not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee,.that an allegation of 
wrongdoing had been made, and that the employee strongly denied it. Moreover, Professor 
Kagan was aware that other government officials knew of and were looking into the allegation. 
The report itself makes dear that Professor Kagap' s immediate superior in the White H~use 
Counsel's Office, Deputy.White House Counsel Kathleen Wallman, was told of the rumored 
leak and looked into the matter. Ms. Wallman so testified before the Task Force: "There came a 
time sometime during t~e SUmmer [of 1996] when somebody _.;. I will try to remember who -- I 
don't remember who brought methis information, but somebody said to me that there was a 
rumor that someone- [at the White House] . . . might be passing information in. one direction or 
another." Asked wh~ther she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
pursuing the matter further. Moreover, the report acknow~edges that Peter Coppelman, a Deputy 

_ Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its source. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless .. 

' ' 

The claim that Professor Kagan was remiss in allowing the White House to assert 
potential privileges in response to a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by Professor Kagan while she was an Associate 
White House Counsel, and two documents prepared for the President that are unrelated to 
Professor Kagan. At the time the privilege issue was raised, Professor Kagan was no longer a 
member of the Counsel's Office st~ff (although she continued to work atthe White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees of the Counsel's 
Office such as Professor Kagan. In this case, although we necessarily consulted Professor Kagan 
about the nature and content of these documents before responding to the Task Force's 
subpoena, the Counsel's Office did not solicit her legal opinion on whether to assert potential 
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privileges. Moreover, because we made our decision based on the law and the important 
constitutional and legal·principles involved, Professor Kagan's individual views on the legal 
merits of our position would not have changed the position we took. Though the Task Force 
may disagree with the decision we made, it would be terribly unfair to saddle Professor Kagan 
with responsibility for a decision wholly out of her control. 

While we continue to believe that Professor Kagan's notes raise potenti.al privilege· 
issues, we have previously made clear to the Task Force t]?.at we would like to reach an 
accommodation that would allow the Task Force to review them. To this point, the Task Force 
has expressed no interest in such an accommodation. As part of your Committee's analysis of 
Professor Kagan's record, we would also like to'make her notes available for review by you or a 
staff member designated by you. [ I would note that Professor Kagan has urged us to take 
this action to assist you in your assessment of her nomination ]I feel confident that if you 
review these notes you will conclude, as I have, that they cast absolutely no doubt on Professor 
Kagan's conduct in this matter or her fitness to serve on the D.C. Circuit. 

. I am aware that the Members of the Wainer Creek Task Force disagree with the 
Administration's handling of the W amer Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those differences,· and that she be afforded a confirmation hearing. If 

. you wish to review Professor Kagan's notes, or have any additional questions about Professor 
Kagan's background or record, I hope you will feel free to have your staff contact me or Senior 
Counsel.for Nominations Mark Childress. 

I look forward to working with you this year on the important task of filling judicial 
vacancies. 

cc: Honorable Patrick J. Leahy 
Ranking Minority Member 

Sincerely, 

Beth Nolan 
Counsel to the President 
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Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington, D.C. 20510 · 

Dear Mr. Chairman: 

I am writing about the nomina~ion of Elena Kagan to serve on the United States Court of 
Appeals for. the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in June of last year to fill one of the two current vacancies on the D.C. Circuit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee ort Resources. The Administration believes 
strongly that the matters raised by Chairman Young should not delay Professor Kagan's 
confirmation. · · · 

6: r~ttj 
Chairman Young's letter follow an investigatiOn by a Majority-Member-only Task 

Force of the House Resources Co ttee into the Administration's response to an occupation 
and protest by environmentalists atfol arner Creek, located in the Willamette National Forest in V 
Oregon. Although the Task Forcejnever asked to meet with or question Professor Kagan, two 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a rumor that law enforcement 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the · 
subject of potential White House privilege claims made in response to a Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that b~th of these criticisms are completely 1;1nfounded. First, 
Chairman Young's own report acknowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to deterrriine whether they were true, and that a high-
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ranking official of the Department of Justice knew about the charges and actually talked to the ---­
White House employee who was the subject of them. Second, before asserting claims of · 
potential privilege, th'e White House did not seek the legal opig!_o_n_of.~r:ef-esser-K-aga(;'):>y then 
a former Counsel's Office employe0n-the-merits-·5f that assertion. I discuss each qf' these 
matters more fully below. · i 

. The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report does not clairri that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House empl6yee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of 
wrongdoing had been made, and that the employee strongly denied it. More6ver, Professor 

. Kagan was aware that other government officials knew of and were looi.Gng into the allegation. -L- , __ J-
The report its~lf makes clear t?at Professor Kagan's immediate supe~or in the White House S lr6"".v · 
Counsel's Office, Deputy White House Counsel Kathleen Wallma11;· waS'toJQ__of the rumored \~""" 
leak and looked into the matter. Ms. Wallman so testified befoJe:ihe Task Force:---..!.T.bere came a '1- _ _v 

-time sometime during_the summer [of 1996] when somebody(-~L*ill try to remembe;'Who~'::'-J S~ 
don't remember who brought me this information, but someb~ said to me that there wasif 
rumor that someone [at the White House] ... might be passing information in one direction or 
another." Asked whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
purst,Iing the matter further. Moreover, the report acknowledges that Peter Coppelman, a Deputy 
Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its source. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this·matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless. 

. . . ~- r tt'"""'- vi {:"",....d" ha. r 
The claim that Professor Kagan was remiss in lowing the White House to assert 

· potential privileges in response to a Task Force subp-ena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by rofessor Kagan while she was an Associate · 
White House Counsel, and two documents prepar d for the President that are unrelated to 
Professor Kagan. At the time the privilege issue as raised, Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decis · ons about whether to assert potential privileges 
are made by the White House Counsel's Offic and notby former employees of the Counsel's 
Office such as Professor Kagan. In this case, althrough we necessarily consulted Professor Kagan 
about the nature and content of these documents befo responding to the Task Force's 
subpoena, the Counsel's Office did not solicit her 1 al opinion on whether to assert potential 
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con~titUtijS:l an~ ~egal pnnciples mvolved, Prof;~s~r~" K~~n' s mdividual VI~ws on the legal 
ments of position would not have changed tHe postfioe ws took. CfaOHgh~he Task Force · 
may disagree with the decision we made, it would be ~y unfair to saddle Professor Kagan v' 
with responsibility for a decision wholly out of her control. . 

A-(f:41, ~vkntt-<4 · . . 
\¥fH.l.e we continue to--oelieve that Professor Kagan's notes raise potential privilege 

issues; we have previous made clear to the Task Force that we would like to reach an 
accommodation that uld allow the Task Force to review them. To this point, the Task Force 
fia5r-e71'13R~~fl&lfM~;t-tJ:r-stlefl:--an:-aeeerBHlooatl€Hr.. By letter dated April17, 2000, I QDC.e.;. 

again madi clettr ur desire to reach an accommodation in this matter, and offered to allow 
the Committee on Resources and/or designated staff to review the relevant documents at 
the time and place of the Committee's choosing. I can rep6rt..tliatc3n April 24, 2000, we 
engaged in an accommodation with respect to these documents in which Committee staff 
reviewed the documents in question, with the understanding that the review was without 
prejudice to the Committee's ability to insist on full compliance with its subpoena. As part . 
ofyoor the Judiciary Committee's analysis of Professor Kagan's record, we would also like to 
make her notes available for review by you or a staff member designated by you. I feel 
confident that if you review these notes you will conclude,..as I havt;t that they cast absolut~ly no 
'doubt on Professor Kagan's conduct in this matter or her fitness to serve on the D.C. Circu!t. 

I am aware that the Members of the Warner Creek Task Force disagree with the 
Administration's handling- of the W amer Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those difference~ and tb:at Bh~e aff.Gr~nfirmatiga-R~ If · 
you wi,sh to review Professor Kagan's notes, _or have any additional questions about Prdt~ss~r · 
Kagan s background or record;-I..fi- . u will feel free to have your staff contact me or $em or . 
Counsel for Nominatio ark Childress. . "7 ) 

I look forward to continuing to worki-n-g with you thi~ year on the important task of . 
filling judicial vacancies. 

Sincerely, 

Beth Nolan 
Counsel to the President 

cc: · Honorable Patrick J. Leahy 
Ranking Minority Member 
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Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

April 25, 2000 

I am writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in June of last year to fill one of the two current vacancies on the D.C. Circuit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee on Resources. The Administration believes 
strongly that the matters raised by Chairman Young should not delay Professor Kagan's 
confirmation. 

Chairman Young's letter followed an investigation by a Majority-Member-only Task 
Force of the House Resources Committee into the Administration's response to an occupation 
and protest by environmentalists at W ariler Creek, located in the Willamette National Forest in 
Oregon. Although the Task Force apparently never asked to meet with or question Professor 
Kagan, two major critic!sms of her nevertheless are expressed in Chairman Young's letter: (1) 
that while she served in theWhite House.Counsel's Office, she learned of a rumor that law 
enforcement information had been leaked to the protesters by a White House official, but failed 
to take appropriate actiori in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the · 
subject of potential White House privilege claims made in·response to a·Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that both of these criticisms are completely unfounded. First, 
Chairman Young's own report acknowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to determine whether they were true, and that a high-
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ranking official of the Department of Justice knew abou.tthe charges and actually talked tot 
White House employee who was the subject of them .. Second, before asserting claims of . 

. potential privilege, the White House did not seek the legal opinion of Professor Kagan- by then · 
a former Counsel's Office employee- on the merits of that assertion . .I discuss each of these 
matters more fully below. · · · · 

The Task Force's contention that Professor Kagan failed. to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report does not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of 
wrongdoing had been made, and that the employee strongly denied it. Moreover, Professor 
Kagan was awarethat other government officials knew of and were looking into the allegation. 
The report ~tself makes clear that Professor Kagan's immediate superior in the White House 
Counsel's Office, Deputy White House Counsel Kathleen Wallman, was told of the rumored 
leak and looked into the matter. Ms. Wallman so testified before the Task Force: "There caine a 
time sometime during the summer [of 1996] when somebody- I will try to remember who- I 
don't remember who brought me this information, but somebody srud to me ~hat there was a 
rumor that someone [at the White House] ... might be passing information in one direction or 
another." Asked whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that· 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
pursuing the matter further. Moreover, the report acknowledges that Peter Coppelman, a Deputy 

. Assistant Attorney General at the Department of Justice, knew about the purported leak and 
_ actually spoke to the person who allegedly was its SO!fi"ce. Given that both Professor Kagan's 

supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless. 

The claim that Professor Kagan was remiss in allowing the White House to assert 
potential privileges in response to.a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by Professor Kagan while she was an Associate 
White House Counsel, and two documents prepared. for the President that are unrelated to 
Professor Kagan. Atthe time the privilege issue was raised, Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees of the Counsel's 
Office such as Professor Kagan. In this case, I am informed that although the Counsel's Office 
necessarily consulted Professor Kagan about the nature and content of these documents before 
responding to the Task Force's subpoena, the Counsel's Office did not solicit her legal opinion 

on whether to assert potential e--~-· ---------------.-.-_:_-¥\ 
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privileges. Moreover, because the Counsel's Office made its decisi n based on the law and the 
important constitutiomil and legal principles involved, Professor Ka n's individual views on the 
legal merits of its position would not have changed·t k. Although the Task 
Force may disagree with the decision we made, it would be unfair to saddle Professor Kagan 
with responsibility for a decision wholly out of her control. 

Although we continue to believe that Professor Kagan's notes raise potential privilege 
issues, we have previously made clear to the Task Force that we would like to reach an 
accommodation that would allow the Task Force to review them. By letter dated April17, 2000, 
I reiterated our desire to reach an accommodation in this matter, and offered to allow the 
Committee on Resources and/or designated staff to review the relevant documents at the time 
and place of the Committee's choosing. On April 24; 2000, we engaged in an accommodation 
with respect to these documents in which Coinmittee staff reviewed the documents in question, 

. with the understanding that the review was without prejudice to the Committee's ability to insist 
on full compliance with its subpoena. As part of the Judiciary Committee's analysis of Professor 
Kagan's record, we would also like to make her notes available for review by you or a staff 
member designated by you .. I feel confident that if you review these notes you will conclude that 
they cast absolutely no doubt on Professor Kagan's conduct in this matter or her fitness to serve 
on the D. C. Circu1 t. 

I am aware that the Members of theW arner Creek Task Force disagree with the 
·Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those differences. If you wish to review Professor Kagan's notes, or 
have any additional questions about Professor Kagan's background or record, I hope you will 
feel free to have your staff contact me or Senior Counsel for Nominations Sarah Wilson. 

cc: Honorable Patrick J. Leahy 
Ranking Minority Member 

Sincerely, 

Beth Nolan 
Counsel to the President 

WJC LIBRARY PHOTOCOPY 



Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. SUBJECTffiTLE 
AND TYPE 

001. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

002a. Supplemental Responses to Senate Judiciary Committee 
questionnaire Questionnaire (1 page) 

002b. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

003. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

004. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

005a. Supplemental Responses to Senate Judiciary Committee 
questionnaire Questionnaire (1 page) 

005b. form Financial Disclosure Report for Calendar Year 1998 (4 pages) 

006. questionnaire Supplemental Responses to Senate Judiciary Committee 
Questionnaire (1 page) 

007. letter Beth Nolan to Orrin Hatch re: Elena Kagan, incomplete copy (1 page) 

008. letter Beth Nolan to Orrin Hatch re: Elena Kagan, incomplete copy (1 page) 

009. letter Beth Nolan to Orrin HatCh re: Elena Kagan, incomplete copy (1 page) 

010. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Eric Angel 
OA/Box Number: 18280 

FOLDER TITLE: 
·., 

DATE 

04113i2000 

n.d. 

ca. 03/2000 

04/13/2000 

ca. 03/2000 

n.d. 

62/05/2:0{10 

n.d. 

ca. 03/2000 

ca.03/2000 

ca. 03/2000 

. ca. 03/2000 

RESTRICTION 

P2,P5 1?35 

P2,P5 '63ee 
P2,P5 '63( 

P2,P5 '6 sg 
~3 q-nue o-f! 

P2,P5 ~3'7 

· P2, P5 g~ro 

P6fbE6) 

P2,P5 <;L[J 

P2,P5 ~<+~ 
P2,P5 · 843-YJEo-P 
P2,P5 g tf(j-·- ~ij~ 0 P-

P2,P5 ~ LJ s i:>ttp cf 
8?/7 

Elena Kagan- D.C. Circuit; Kagan Letter 
Kelly Hendren 

2009-1 006-F 
kh555 

RESTRICTION CODES 
Presidential Records Act- [44 U.~.C. 2204(a)[ 

PI National Security Classified Information [(a}(l} of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(J) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors (a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) ofthe PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined .in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request.·· 

Freedom of Information Act- [5 U.S.C. 552(b)) 

b(l) Nationai security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(J) Release would violate a Federal statute [(b)(J) of the FOIA] 
b(4) Release would disciose·trade secrets or confidential or financial 

information [(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA] 
b(7) Release would disClose information compiled for law enforcement 

purposes [(b}(7) of the FOIA] . 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological o~ geophysical information 

concerning wells [(b){9) of the FOIA] 

111 'ill r..nnA nv · niii'\Tf'\1'\1'\nv 
1 I r 1 I I I I : , 1 1 1 I · ';o ·t' 



Withdrawal/Redaction Sheet 
· Clinton Library 

DOCUMENT NO. SUBJECT !TITLE 
AND TYPE 

011. letter Beth Nolan to Orrrn Hatch re: Elena Kagan (3 pages) 

012. questionnaire Supplemental Responses to Senate Judiciary Committee 

Questioi:maire (1 page) 

013. questionnaire Supplemental Responses to Senate Judiciary Committee 

Questionnaire (1 page) 

Ol4.questionnaire, Supplemental Responses to Senate Judiciary Committee 

Questionnaire (I page) 

015. letter Beth Nolan to Orrin Hatch re: Elena Kagan; irncomplete copy (2 

pages) 

016. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

017. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

018.list Suggested Inserts to Nolan Letter (1 page) 

019. letter Beth Nol'an to Orrin Hatch re: Elena Kagan (3 pages) 

020. Jetter . Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

021. letter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

022. Jetter Beth Nolan to Orrin Hatch re: Elena Kagan (3 pages) 

· COLLECTION: 
Clinton Presidential Records 

Counsel's Office 

Eric Angel· 

ONBox Number: 18280 

FOLDER TITLE: 

DATE 

04/13/2000 

n.d. 

n.d. 

n.d. 

ca. 03/2000 

ca. 02/2000 

ca. 02/2000 

n.d. 

ca. 03/2000 

ca. 02/2000 

ca. 02/2000 

ca. 02/2000 

RESTRICTION 

P2,P5 
l)_;~ot £?t}(e- ~ g 

P2,P5 8tf7 
P2,P5 ~ lf g-1~~o-f 
P2,P5 tct9-Y4W1 

P2,P5 8SO 
P2,P5 8 s l 
P2,P5 ~ s~-~\ ~P 
P2,P5 .. gs3 
P2,P5 zsy 
P2,P5 g sS 
P2,P5 ?;S lp-1JiJ-P 
P2,P5 g S 7--nup c;{J 

~51 

Elena Kagan - D.C. Circuit; Kagan Letter 
Kelly Hendren 

2009-1 006-F 

kh555 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)} 

PI National Security Classified Information l(a)(l) of the PRAJ 
P2 Relating to the appointment to Federal office ((a)(2) of the PRAI 
P3 Release would violate a Federal statute ((a)(J) ofthe PRA] 
·P4 Release would disclose trade secrets or confidentiaLcommercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential. advice between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRAI . 

·C. Closed in accordance with restrictions contained ·in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom oflnformation Act· [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) oftbe FOIA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(J) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

· personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(S) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information. 

concerning we lis [(b)(9) of the FOIA) 

\II If"\ l.r'JMAMV Mllf"\Tf"\1"\f"\~ 
I -~ • 1 . • : , r 1 r 1 , , 1 1 • •· •. : .;.t;»• 



Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

April13, 2000 

I am writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in June oflast year to fill one ofthe two current vacancies on the D.C. Circuit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee on Resources. The Administration believes 
strongly that the matters raised by Chairman: Young should not delay Professor Kagan's 
confmnation. . 

Chairman Young's letter followed an investigation by a Majority-Member-only Task 
Force of the House Resources Committee into the Administration's response to an occupation 
and protest by environmentalists at Warner Creek, located in the Willamette National Forest in 
Oregon. Although the Task Force never asked to meet with or question Professor Kagan, two 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a rumor that law enforcement 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; arid (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 
subject of potential White House privilege claims made in response to a Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that both of these criticisms are completely unfounded. First, 
Chairman Young's own report acknowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to determine whether they were true, and that a high-

WJC LIBRARY PHOTOCOPY 



Honorable Orrin G. Hatch 
April 13, 2000 
Page2 

ranking official of the Department of Justice knew about the charges and actually talked 
. White House employee who was the subject of them. Second, before asserting claims of 
potential privilege, the White House did not seek the legal opinion of Professor Kagan- by then 
a former Counsel's Office employee-- on the merits of that assertion. I discuss each of these 
matters more fully below .. 

. The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report doys not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of 
wrongdoing had been made, and that the employee strongly denied it. Moreover, Professor 
Kagan was aware that other government officials knew of and were looking into the allegation. 
The report itself makes clear that Profes~or Kagan's immediate superior in the White House 
Counsel's Office, Deputy White House Couns.el Kathleen Wallman, was told of the ruiilored 
leak and looked into the matter. Ms. Wallman so testified before the Task Force:. "There cam:e a 
time.sometime during the. summer [of 1996] when somebody-- I will try to remember who-- I 
don't remember who brought me this information, but somebody said to me that there was a 
rumor that someone [at the White House] . . . might be passing information in one direction or 
another." Asked whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 

. the rumor was "ridiculous" and "not tnie[,]" and she concluded that ther~ was no basis for· . 
pursuing the matter further. Moreover, the report acknowle~ges that Peter Coppelman, a Deputy 
Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its sotirce. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless. 

· · The claim that Professor Kagan was remiss in allowing the White House to assert 
potential privileges in response to a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by Professor Kagan while she was an Associate 
White House Counsel, and two documents prepared for the President that are unrelated to . 
Professor Kagan. At the time the privilege issue was raised, Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees ofthe Counsel's 
Office such as Professor Kagan. In this case, although we necessarily consulted Professor Kagan 
about the nature and content of these doc,uments before responding to the Task Force's 
subpoena, the Counsel's Office did not solicit her legal opinion on whether to assert potential 
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privileges~ Moreover, because we made our decision based on the law and the import 
constitutional and legal principles j£volved, Professor Kagan's individual views on the al 
merits of our position would notrnave changed the position we took. Though the Task For - ....... __ ..... 
may disagree with the decisio we made, it would be terribly unfair to saddle Professor Kagan 
with responsibility for a de ·sion wholly out of her control. 

While we conf e to believe that Professor Kagan's notes raise potential privilege 
issues, we have pre · usly made clear to the Task Force that we would like to reach an 
accommodation th would allow the Task Force to review them. Tg this pGint, ta~ Task fgrc~ 

· · . · In fact, by letter dated April17, 2000, I 
once again m e clear our desire to reach an accommodation in this matter. I specifically 
offered to allow the Committee on Resources and/or designated staff to review the relevant 
documents at the time and place of the Committee's choosing. As part of~ the 
Judiciary· Committee's analysis of Professor Kagan's record, we would also like to make her 
notes available for review by you or a staff member designated by you. I feel confident that if 
you review these notes you will conclude, as I have, that they cast absolutely no doubt on 
Professor Kagan's conduct in this matter or her fitness to serve on the D.C. Circuit. 

I am aware that the Members of the Warner Creek Task Force disagree with the 
Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kagan 

, to become a casualty ofthose differences, and that she be afforded a confirmation hearing. If 
you wish to review Professor Kagan's notes, or have any additional questions about Professor 
Kagan's background or record, I hope you will feel free to have your staff contact me or Senior 
Counsel for Nominations Mark Childress. · 

I look forward to continuing to work~ with you this year on the important task of 
filling judicial vacancies. 

cc: Honorable Patrick J. Leahy 
Ranking Minority Member 

Sincerely, 

Beth Nolan 
Counsel to the President 
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Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I am writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor · 
Kagan in June oflast year to fill one of the two current vacancies on the D.C .. Circuit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee cin Resources. The Administration believes 
strongly that the mgtters raised by Chairman Young should not delay Professor Kagan's 
confirmation. poe g f ..__ . . 

Chairman Young's le~ followed an investigation by a Majority-Member-~ 
Force of the House Resources Committee into the Administration's response to an occupation 
and protest by environmentalists at Warner Creek, located in the Willamette National Forest in 
Oregon. Although the Task Force never asked to meet with or question Professor Kagan, two 

.major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a ruin or that law enforcement 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 
subject of potential White House privilege claims made in response to a Task Force subpoena. 

these claims, and I am confident that both of these criticisms are completely unfounded. First,.......- <).\<:. v~- ') 

Although I was not Counsel to the President at the time, my staff and I have reviewed ~···· · 

Chairman Young's own report acknowledges that Professor Kagan's immediate superior was IT 
aware of the allegations and took steps to determine whether they were true, and that a high-
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ranking official of the Department of Justice knew about the charges and actually ta~ked to the 
White House employee who was the subject of them. Second, before asserting claims of 
potential privilege, the Whi,te House did not seek the legal opinion of Professor Kagan- by then 
a former Counsel's Office employee -- on the merits of that assertion. I discuss each of these 
matters more fully below. 

The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning of the alleged leak: is refuted by its own report. The report does not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of 
wrongdoing had been made~ arid that the employee strongly denied it. Moreover, Professor 
Kagan was aware that other government officials knew of arid were looking into the allegation. 
The report itself makes clear that Professor Kagan's immediate superior in the White House 

. ' . 
Counsel's Office, Deputy White House Counsel Kathleen Wallman, was told of the rumored 
leak arid looked into the matter. Ms. Wallman so testified before the Task Force: "There came a 
time sometime during the summer [of 1996] when somebody --I will try to remember who -- I 
don't remember who brought me this information, but somebody said to me that there was a 
rumor that someone [at the White House] . . . might be passing information in one direction or . 
another." Ask_ed whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out(,]" and that she askyd the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
pursuing the matter further. Moreover, the report acknowledges that Peter Coppelman, a Deputy 
Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its source. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless. 

The claim that Professor Kagari was remiss in allowing the White House to assert 
potential privileges in response to a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by Professor Kagan while she was an Associate 

· White House Counsel, and two documents prepared for the President that are unrelated to 
Professor Kagan. At the time the privilege issue was raised, Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees of the Counsel's 
Office such as Professor Kagan. In this case, although we necessarily consulted Professor Kagan' 
about the nature and content of these documents before responding to the Task Force's 
subpoena, the Counsel's Office did not solicit her legal opinion on whether to assert potential 

' \ 
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privileges. Moreover, because we made our decision based on the law and e import~t. J,: ~. A- 1 
constitutional and legal principles involved, Professor Kagan's individual iews on the leg at . ( t rft'J~ 

. merits of our position would not have changed the position we took. Th gh the Task Force M1 (llhid 

may disagree with the decision we made, it would be terribly unfair to ddle Professor Kagan ~r'~vt. 
with responsibility for a decision wholly out of her control. I)- '(1!'> _, 1 

While we continue to believe that Professor Kagan's notes r 1se potential privilege 
issues, we have previously made clear to the Task Force that we w. uld like to reach an 
accommodation that would allow the Task Force to review them. :~:-e-.yu·~O.J·.m..~~~-t"OKe 
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Professor Kagan's record, we would also like to make her notes available for review by y U1!-Q~~~~t--
staff member designated by you. feel cmifident that if you review t ese no es · 

. conclude, as I have, that they'cast a8 lutely no <jpubt . Pr a:J 
matter or her fitness to serve on the D. Circuit. 

I am aware that the Members of the Warner Creek Task Force disagree with the · 
Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kag 
to become a casualty of those differences, and that she be afforded a confirmation hearing. If 
you wish to review Professor Kagan's notes, or have any additional questions about Professor 
Kagan's background or record, I hope you will feel free to have your staff contact me or Senio 
Counsel for Nominations Mark Childress. 

_I look forward to\wor~ with you this year on the important task of filling judicial 
vacancies. ~ 

( "'~~~ ~ ·. / · .. 

cc: 

VV' U Sincerely, ~ 

t 

Honorable Patrick J. Leahy 
Ranking Minority Member 

Beth Nolan 
Counsel to the President 
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. Honorable Orrin G; Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 

. 226 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

April 13, 2000 

I am. writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in June oflast year to fill one of the two current vacancies on the D.C. Circuit. 
Specifically, I would like to respond to the letter and report submitted to you on August 5, 1999, 
by Chairman Don Young of the House Committee on Resources. The Administration believes 
strongly that the matters raised by Chairrnan Young should not delay Professor Kagan's 
confirmation. 

Chairman Young's letter followed an investigation by a Majority-Member-only Task 
Force of the House Resources Corimrittee into the Administration's response to an occupation 
and protest by environmentalists at Warner Creek, located in the Willamette National Forest in 
Oregon. Although the Task Force never asked to meet with or 'question Professor Kagan, two 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Co tinsel's Office, she learned of a rumor that law enforcement 
information had been leaked to the protesters by a White House official, but failed to talce 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 
subject of potential White House privilege claims made in response to a Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that both of these criticisms are completely unfounded. First, 
Chairman Young's own report acknowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to determine whether they were true, and that a high-
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-
ranking official of the Department of Justice knew about the charges and actually talked to e 
White House employee who was the subject of them. Second, before asserting claims.of 
potential privilege, the White House did not seek the legal opinion of Professor Kagan- by then 
a former Counsel's Office employee -- on the merits of that assertion. I discuss each of these 
matters more fully below. 

The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report does not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of 
wrongdoing had been made, and that the employee strongly denied it. Moreover, Professor 
Kagan was aware that other government officials knew of and were looking into the allegation. 
The report itself makes clear that Professor Kagan's immediate superior in the White House 
Counsel's Office, Deputy White House Counsel Kathleen Wallman, was told of the rumored 
leak and looked into the matter. Ms. Wallman so testified before the Task Force: "There came a 
time sometime during the summer [of 1996] when somebody -- I will try to remember who -- I 
don't remember who brought me this information, but somebody said to me that there was a . 
rumor that someone [at the White House] . . . might be passing information in one direction or 
another." Asked whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
pursuing the matter further. Moreover, the report acknowledges that Peter Coppelman, a Deputy 
Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its source. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken a~ditional action is meritless. 

The claim that Professor Kagan was remiss in alloWing the White House to assert 
potential privileges in r~sponse to a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handwritten notes taken by Professor Kagan while she was an Associate 
White House Counsel, and two documents prepared for the President that are unrelated to 
Professor Kagan. At the time the privilege issue was raised,· Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees of the Counsel's 
Office such as Professor Kagan. In this case, although we necessarily consulted Professor Kagan 
about the nature and content of these documents before responding to the Task Force's 
subpoena, the Counsel's Office·did not solicit her legal opinion on whether to assert potential 
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privileges. Moreover, because we made our decision based on the law and the important 
constitutional and legal principles involved, Professor Kagan's individual views on the legal 
merits of our position would not have changed the position we took. Though the Task Force 
may disagree with the decision we made, it would be terribly unfair to saddle Professor Kagan 
with responsibility for a decision wholly out of her control. · 

While we continue to believe that Professor Kagan's notes raise potential privilege 
issues, we have previously made clear to the Task Force that we would like to reach an 
accornm:odation that would allow the Task Force to review them. To tJ;Hg poiat, th~ Ta£k For!;;~ 
has ~xpr@SS@Q a:o in.t@r~st ia: gash :;m, assoJ;IlllloBatioa:. In fact, by letter dated April17, 2000, I 
once again made clear our desire to reach an accommodation in this matter. I specifically 
offered to allow the Committee on Resources and/or designated staff to review the relevant 
documents at the time and place of the Committee's choosing. As part of~ the 
Judiciary Committee's analysis of Professor Kagan's record, we would also like to make her 
notes available for review by you or a staff member designated by you. I feel confident that if 
you review these notes you will conclude, as I have, that they cast absolutely no doubt on 
Professor Kagan's conduct in this matter or her fitness to serve on the D.C. Circuit. 

I am aware that the Members of the Warner Creek Task Force disagree with the 
Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those differences, and that she be afforded a confrrmation hearing. If 

.·you wish to review Professor Kagan's notes, or have any additional questions about Professor 
Kagan's background or record, I hope you will feel free to have your staff contact me or Senior 
Counsel for Nominations Mark Childress. 

I look forward to continuing to worlcia:§ with you this year on the important task of 
filling judicial vacancies. · 

cc: Honorable Patrick J. Leahy 
Ranking Minority Member 

Sincerely, 

Beth Nolan 
Counsel to the President 
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:Honorable Orr1n 0. Hatch· 
Cha.innan. 
Committee on. the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington~ D.C. 20510 

Dear Mr. Chairman: 

March ~2 00 · 

.· 
Tarn writing about the nom.inati.on ~fE\ena Kagan t serve on t11e United States Court of 

Appeals for the Distri~r of Columbia Circnit. ··As·yol\.kno · tl~e President nominated Professor 
Kagan i11 Jm1e of last year to fill one of the two cwrent vac cies on the p.c: Circtlit. 

· Specifically, I would like to respond to the letter and report submltieci to you on August 5, 1999: 
by Cha.irrna11 Don Yo1.mg of the House CGrnmittee on Reso rces. ·The Administration believes 
strongly rhat the matters raised by Chairman· Young. should tt delay Pro~es~qr Kagan • s 

confirmation. :- ~. ., _ ._. . . . . ,· . 7 

Chairman Young's letter foil wed an investigation a Majo~ity-Member-only Task 
Force of the House Resources Co. inee ~nto the Adminis ation's. response to an occupation 
and. protest by environmentalists at Warner Creek, located i the Willam.ette National forest in 
Oregon. Although the Tasl~ Force 1iever asked to meet witl o:r question Professor Kagan, tv.ro 
major criticisms of her nevertheles~ are eXpressed in Chain an YoLm g' s letter: (1) that while she 
served in the White House Counsel's Office, she learned o a rumor that law enfoTcement 
infonnation had been leaked to tbe protesters by a White H sc official, but failed to take 
appropriate action in response to the allegations; and (2) 1.h· dw:ingthe Task Force's 
investigation~ she did not act to force tbe Whi~e Housetop duce documents that were the 
subject ofpotemial White House privilege claims made in :>ponse to a Task Force subpoena. 

A.h:hou gh I was not CQunsel to the P resid<nt at the t e, my staff and I haVe reviewed /Z)) ' 
thr::s~ cla.irns, and I am.confident t.hi:Lt both of these criticism are eo~~letely ~nfound~~· First~ 
Charrma.rt Ym.mg's OV{l'l report acknoVJledges that Profess'' agan s mli?ed1ate supenor was ~ 
aware of the allcga1ion.S and took steps to deten.nine wheth _Qt~.ete-tme;"'tt'Md-tha ·"' - . · ----------r.--·· . 
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· . ranking official of the Depa.rtrnentj! f Justice knew about i1 e charges and actually talked to the . 
·White House ·employee who was t~! · sLtbject of tbe.m .. Se~]l pd. before asserting clain1s ·of . 
poteruial privilege, the White Ho~ :did not seek the legal! :pinion of Professor Kagan.-. by then 
a former Counsel's Office emp1oye1 ··on the merits ofth :assertion. I discuss each ofthese 
maners more fully below, ~!: : ; : · . · 
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TI'le Task Force's contentio~: that Professor Ka.ganl ~lc:d to take appropriate <:tcli~n after 
learning of the alleged leak is refufi:t by its:own l·eport. T~'l: repo-n: does not claim that .Professor 
Kaganpossessed evidence of WTO~jj:doing o).J the part.of:tr;~::: White House employe!!! in question. 
Professor Kagan kucw only, fro1n ~ co1wer~ation with tlit::i -inployee, that an alleg.!ltion·of · 
wrongdoing had be.en made, and tl~ ~ t the en)p]oyee strongi :denied it. Morcover1 Professor 
Kagan was aware that other govern'. ent on~c\als knew of:· :1d were looking into the allegation. 
1~hc r~port itself makes clear ~at~~: fessor ;Kagan's inu~~ !ate superior in the White House 
Counsel's Office, Deputy White lise Counsel Kat:hlcenj . allnta11~ was told of the rumored 
l~ak nnd Jo?ked int:o the maner. ~ 1: Wallman so testifi~d) :efore th .. e Tasl( Force: "There can1.e a 
tlmc sometLme dunng the summer !fl f 19961 when $~1mepq .Y -- l 'Wlll. try to remember who -· I 
dcm 't remember who brought met:·: s inforrtHl.tion, but so~~ ~body said t6 me that there was a 
ntmor that someone [at the White ~~6uste] . ; . might be pa\ sing infom1.ation in one direction or 
anothc;r,,, Asked whether she follolfed up ~n the rumor, ; ~- WallrnaT) testified tha:t "1 thought it 
was the responsible thing to do to ~~eck it qur(,]" and thatj~h6 a.sk~d me i:mm.ediate superior of 
the affected '\':1i~e ~ciuse ~mplo(yeM!:to loo~([inw it. Ev~1:t~~ ·~lly, Ms. W~ll_ma.n was a.d~ised that . 
the rumor was 'nd1culous ' and 'n.0~ true[,]': and she cone~ ded that there was no ba~ns for 
pursuing the matter funher. More~:l'er, the reporr acknowic:-~ges that Peter Coppelman, a Deputy 
Assistant ALtomey General at the q partrnent of Justice~ . 1 ~w about the purported leak and 
actually spoke to the person who ap: gc:dly ~as its source. i :iven that both Professor Kagan's 
supervisor and the Department of ~J stice\vere aware ofth~-' matter, the Task Force's contention 
that Ms. Kagan should have talccn ~~clition~ action is mer~ ·~ess. 

:JI: : . ' . 
The claiin that Professor K~~~tn was:remiss in a.ll,o i tn,g the White House to assert 

potential ~rivileges in respon.s~ to~~~. ask F~rcc subpoena~ :eq·i.tally ba.:eless. The documen_:s at 
1ssue ru-e lour p~\ges ofhr.mdwntten; · ot~::s taken by Prof.ess, r Kagan while she was an Assoc1ate 

.. ,. . , I ' . 

White House Counsel, and ty.ro do¢:mcnts prepared i~r th, ~resident that are unrelated to 
Professor Kagm1: At the tirnr; the p. vilege.issue was raise; i Professor Kagan was no longer u. 
member of the Counsel's Offic::e :;t~~f. (although she condn; ~d to work at the White House in a 
different capacity). As you I;.now> ~~ 'itial deCisions about~ ~e~b.er to assen potemial_privileges .. 
are made by the White House Co~1 e~'s OHice ru1d not~~ prrner e_mployees of the Counsel's 
Office such as Professor Ks..gan. !~/this cas~~ although we) iece~sanly consulte~ Professor Kagan 
about the nature and content oftl1es~ docLUnenls before re~ :ondmg 'to the Task Forc:e's 
S\.lbpoena, the Counsel's Office did ~ot soliCit herlcgal opJ :ion on whether to assert potential 

;j: ; :,: ~ ii: · · ! · ~s\DEtvr1 i!· «~ -1( 
i.i <'' 
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privi eges. Moreover, ~ecause we: n ade o~ deci~mn based 
'on: itu.tional an~ ~ega~ ~principles ·. r olved; P.mfeJ~or ~~ag.t 
men s of our pos1t1on W:ould not ha: e chan~ed the !Posltlon 
may lsagrce witl1. the cd~cision '\.Vc n ade, it!lwould[e terrib 

with[sponsibility for f:decision w blly o4' ofhe comroL 
1•1 . 

. \Vhile we co~tifpe to believ that P 'ofesso~· Kagan· 
1ssue ~we have prev10~ly made cle r to thr Task orce th·· 
a.cco odation that w~bld allow th ·Task~· orce t · revic:w 
has c~pressed no intere~]t in such an ccom · odarl 1n. Asp< 
Profefso.r: Kagan's reco~~. we would also li~ e tor · ·e her n 
staff etnber designate4 by you. If, el co ,tdent. a't ifyo 
concl1de, as I have, tha;!i they cast a . 1 o d bt on P 
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• l am a.:\lr'are that ~ne Member lofthe j ar ~ Creel< T 
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Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 

·Washington, D.C. 20510 

February·_, 2000 

_ Dear Mr. Chairman: - ? _ . rr.- - - . 
. L~~ ~k forwfr!cl te workiRg vvith you this year to~e President's nemiaees for_ 

federal district and appellat€l court judgeship?\ I am writing ~penb.callyrabout thenomination of 
Elena Kagan to serve on the United States Ccrurt of Appeals for the Dis1!ict of Columbia Circuit. 
As you know, the President nominatedJ>rofessor Kagan in June of last year to fill one of the two 
current vacancies on the D.C. Circuit. {1:Iowever, Professer Kagflft 'vvas net scheduled for a- _ 
hearing before the Committee l11st year<:­

bG 1
lC:V'e.S 

r __ ~ respon to the letter and report 
submitted to you on August 5, 1 99, by Chairman Don Young ofthe House Committee on 
Resources. The Administrationjeeb-strongly that the matters raised by Chairman Young should 
not delay Professor Kagan's collfmnation. . . · . · 

. .... it" .~· ; •• 

. , 
Chairman Young's letter followed an investi'gation by a Majority-Member-only Task 

Force of the House Resources Committee into the Administration's response to an occupation 
and protest by envjronmentalists at Warner Creek, located in the Willarnette National Forest in 
Oregon. Although' the Task Force never asked to meet with or question Professor Kagan, tWo 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a rumor that law enforcement · 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 
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bject of potential White House privilege claims made in response to a Task Force subpoena. 
oth of these criticisms are completely unfounded. First, Chairman Young's own report 

) acknowledges that Professor Kagan's immediate superior~eplH)' \Vllite House CoUi'lssl, ~ t was aware of the allegations and took steps to determine whether they were true, and that a high'7 
ranking official of the Department of Justice knew about the charges and actually talked to the 
White House employee who was the subject of them. 

~ :.liht'l\ 

Second, before assertin clmms of potential privilege, the White House did not seek the \. 
opinion of Professor Kagan-- a former Counsel's Office employee-- on the legal merits of that / ~~ f 
~~and she therefore had no role in that decision. I discuss each of these matters more ,-,··-
fully below. 0 

The Task Force's contention thatProfessor Kagan failed to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report makes clear that Professor 
Kagan's immediate superior in the White House Counsel's Office, Deputy White House Counsel 
Kathleen Wallman, was told %,_the rumored leak and looked into the matter. Ms. Wallman so . 
testified before the Task Force;~ 'fOhere came. a time sometime during the summer [of 1996] 
when somebody-- I will try to remember who-- I don't remember who brought me this 
information, but somebody said to me that there was a rumor that someone [at the White Hoti~ / 
~might be passing information in one direction or another." Asked whether she foliowed(}tp . V 
;~he rumor, Ms. Wallman testified that "I thought it was the responsible thing to do to check it\·[~"'"):'... 

, out[,]" and that she asked the immediate superior of the affected White House einployee to look / (tv . X"':l) lc 1• into it. Eventually, Ms. Wallman was advised that the rumor was "ridiculous" and "not true[,]" (c ~1 

'~ tf'~f and she concluded that there was no basis for pursuing the matter further r...( d('~ 
~ . . . . p pk¥ 

. Moreover, the report acknowledges that Peter Coppelman, a Deputy Assistant Attorney\ ~" . -#/ 
General at the Department of Justice, knew about the purported leak and actually spoke to the~ ~-l 
person who allegedly was its source. Given that both the White House and the Department of 
Justice looked into the matter, the Task Force's contention that Ms. Kagan should have 4tken · 
additional action is meritless. 

The claim that Professor Kagan was remiss in allowing the White House to assert 
potential privileges in response to a Task Force subpoena is equally unpersU:asive. The 
documents at issue are four pages of handwritten notes taken by Professor Kagan while she was 
an Associate White House Counsel, and two documents prepared for the President that are 
unrelated to Professor Kagan. As you know, decisions about whether to assert potential . 
privileges are made, at least i the first instance, by the White House Counsel's Office and not A 

. >""n.-by former employees of the ounsel's Office such as Professor Kagan. I can assure you that we \IIi<. 

did not solicit Professor Ka 's opinion on whether to assert potential privileges, and nothing >~ ? 
she could have done waul ave affected the course we elected to pursue. We made o ;.-d~@n~ ·r 

~~0. IV I/. 
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based on the law ~nd the import. ant constitutional and legal principles involved, and though th~ ·.· . . f)~ 
Task Force may dtsagree wtth thedectswn we made, tt would be ternbly unfrur to saddle . . ~ 
Professor Kagan with responsibility for a decision wholly out of her control. · 

While we continue to believe that Professor Kagan's notes raise potential privilege 
issues, we have previously made clear to the Task Force that we would like to reach an 
accommodation that would allow the Task Force to review them. To this point, the Task Force 
has expressed no interest in such an accommodation. As part of your Coriunittee's analysis of 
Professor Kagan's record, we would also like to make her notes available for review by you or a 
staff member designated by you. I feel confident that if you review these notes you will · 
conclude, as I have, that they cast absolutely no doubt on-Professor Kagan's fitness to serve on 

tlie D.C. Circuit. · 

~am aware that the Members of the Warner Creek Task Force disagree with the 
Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those differences, and that she be afforded a confirmation hearing in the 
normal course of the Committee's business. If you wish to review Professor Kagan's notes, or 
have any additional questions about Professor Kagan's background or r~cord 1. ho e you will -
feel free to have your staff contact me or Senior Counsel for Nominatio ~ :.'"' ~~-· . .> k 1 

. . 

Sincerely, . · 

cc: Honorable Patrick J. Leahy 
Ranking Minority Member 

~ 
~ 

~~lan ~ 
· ~sdto the President 
~-) - . 
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Suggested mserts to Nolan Iotter ~ 

Insert A 

Indeed, the Administration believes that the charges madein that report are so Wrong and 
so baseless that Professor Kagan is entitled to a chance to respond to them fLLlly. I know, 
Chairman Hatch, that you are a fair man and that you well understand the harm 
unjustified allegations can cause. The only way Professor Kagan 9,!)...l:..~H!~~n.e,...m~--
li Chairn1an Y · ever talking with her, 

"F itst, ") 

hearing so that she can answer any and all questions 
r am therefore specially requesting that you take this action. 

Professor Kagan possessed no evidence at all that the allegation was tn1e, and she ~ '0 
.understood that other government officials were aware of and looking into the allegati~ .{') 

.Insert C 

The report cannot claim that Professor Kagan possessed evidence of wrongdoing on the 
part of the White House en1ployec in question; Kagan knew only (fi:om a: conversation 
with the etitployee) that an allegation had been made about that employee, and that the' 
employee denied it_ Moreover, Kagan understood that other government officials were 
. aware of and looking into the allegation.· The report itself [continue from "makes clear"] 

~ 
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Honorable Orrin G. Hatch· 
Chairri:tan 
Committee on the Judiciary 
United States Senate 
226 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

March _, 2000 

I am writing about the nomination of Elena Kagan to serve on the United States Court of 
Appeals for the District of Columbia Circuit. As you know, the President nominated Professor 
Kagan in June oflast year to fill one of the two current vacancies on the D.C. Circuit. 
Specifically, I worild like to respond to the letter and report submitted to you on August 5, 1999, · 
by Chairman Don Young of the House Committee on Resources. The Administration believes 
strongly that the matters raised by Chairman Young should not delay Professor Kagan's 
confirmation. (add language requesting a hearing?] 

Chairman Young's letter followed an investigation by a Majority-Member-only Task 
Force of the House Resources Committee mto the Administration's response to an occupation 
and protest by environmentalists at Warner Creek, located in the Willamette National Forest in 
Oregon. Although the Task Force never asked to meet with or question Professor Kagan, two 
major criticisms of her nevertheless are expressed in Chairman Young's letter: (1) that while she 
served in the White House Counsel's Office, she learned of a rumor that law enforcement 
information had been leaked to the protesters by a White House official, but failed to take 
appropriate action in response to the allegations; and (2) that during the Task Force's 
investigation, she did not act to force the White House to produce documents that were the 

. subject of potential White House privilege claims made in response to a Task Force subpoena. 

Although I was not Counsel to the President at the time, my staff and I have reviewed 
these claims, and I am confident that both of these criticisms are completely unfounded. First, 
[Pr~fessor Kagan possessed no evidence at all that the allegation was true, and she 
understood that other government officials were aware of and looking into the allegation.] 
Chairman Young's own report ac1cnowledges that Professor Kagan's immediate superior was 
aware of the allegations and took steps to determine whether they were true, and that a high-
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ranking official oftheDepartment of Justice knew about the charges and actually talked to 
White House employee who was the subject of them. Second, before asserting claims of 
potential privilege, the White House did not seek the legal opinion of Professor Kagan- by then 
a formerCounsel's Office employee-- on the merits of that assertion. I discuss each of these 
matters more fully below. 

The Task Force's contention that Professor Kagan failed to take appropriate action after 
learning of the alleged leak is refuted by its own report. The report does not claim that Professor 
Kagan possessed evidence of wrongdoing on the part of the White House employee in question. 
Professor Kagan knew only, from a conversation with the employee, that an allegation of· 
wrongdoing had been made, and that the employee strongly denied it. Moreover,· Professor 
Kagan was aware that other government officials knew of and were looking into the allegation. 
The report itself makes clear that Professor Kagan's immediate superior in the White House 
Counsel's Office, Deputy White Ho'use Counsel Kathleen Wallman, was told of the rumored 
leak and looked into the matter. Ms. Wallman so testified before the Task Force: "There came a 
time sometime during the summer [of 1996] when somebody -- I will try to remember who -- I 
don't remember who brought me this information, but somebody said to me that there was a 
rumor that someone [at the White House] . . . might be passing information in one direction or 
another." Asked whether she followed up on the rumor, Ms. Wallman testified that "I thought it 
was the responsible thing to do to check it out[,]" and that she asked the immediate superior of 
the affected White House employee to look into it. Eventually, Ms. Wallman was advised that 
the rumor was "ridiculous" and "not true[,]" and she concluded that there was no basis for 
pursuing the matter further. Moreover, the report acknowledges that Peter Coppelman, a Deputy 
Assistant Attorney General at the Department of Justice, knew about the purported leak and 
actually spoke to the person who allegedly was its source. Given that both Professor Kagan's 
supervisor and the Department of Justice were aware of this matter, the Task Force's contention 
that Ms. Kagan should have taken additional action is meritless. 

The claim that Professor Kagan was remiss in allowing the White House to assert 
potential privileges in response to a Task Force subpoena is equally baseless. The documents at 
issue are four pages of handWritten n~tes taken by Professor Kagan while she was an Associate 
White House Counsel, and two documents prepared for the President that are unrelated to 
Professor Kagan. At the time the privilege issue was raised, Professor Kagan was no longer a 
member of the Counsel's Office staff (although she continued to work at the White House in a 
different capacity). As you know, initial decisions about whether to assert potential privileges 
are made by the White House Counsel's Office and not by former employees of the Counsel's 
Office such as Professor Kagan. In this case, although we necessarily consulted Professor Kagan 
about the nature and content of these documents before responding to the Task Force's 
subpoena, the Counsel's Office did not solicit her legal opinion on whether to assert potential 
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privileges. Moreover, because we made our decision based on the law and the important 
constitUtional and legal principles involved, Professor Kagan's individual views on the legal· 
merits of our position would not have changed the position we took. Though the Task Force 
may disagree with the decision we made, it would be terribly unfair to saddle Professor Kagan 
with responsibility for a decision wholly out of her control. 

While we continue to believe that Professor Kagan's notes raise potential privilege 
issues, we have previously made clear to the Task Force that we would like to reach an 
accommodation that would allow the Task Force to review them. To this point, the Task Force 
has expressed no interest in such an accommodation; As part of your\ Committee's analysis of 
Professor Kagan's record, we would also like to make her notes available for review by you or a 
staff member designated by you. [ I would note that Professor Kagan has urged us to take 
this action to assist you in your assessment of her nomination ]I feel confident that if you 
review these notes you will conclude, as I have, thatthey cast absolutely no doubt on Professor 
Kagan's conduct in this matter or her fitness to serve on the D.C. Circuit. 

. I am aware that the Members of the Warner Creek TaskForce disagree with the 
Administration's handling of the Warner Creek matter. I ask that you not allow Professor Kagan 
to become a casualty of those differences, and that she be afforded a confirmation heaiing. If 
you wish to review Professor Kagan's notes~ or have any additional questions abo~t Professor 
Kagan's background or record, I hope you will feel free to have your staff contact me or Senior 
Counsel for Nominations Mark Childress. 

I look forward to working with you this year on the important task of filling judicial 
vacancies. 

cc: · HonorablePatrick J. Leahy 
Ranking Minority Member 

Sincerely, 

Beth Nolan 
Counsel to the President 
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Honorable Orrin G. Hatch 
Ch.a.iunan 
Comminee on the Judiciary. 
United States Senate 

February~~ 2000 U-&A.c-

226 Dirksen Senate Office Building 
Washingto~ D.C. 20510 

Dear M:r. Chairman: 

I am writing about the nomination of Elena Kagan to serve on the tlni~d States Court of 
Appeals for the District of Columbla Circuit. As you know. the President nominated Professor 
Kagan in. Junr::: of last year to fill one of !.he two cuxrent vacancies on the D.C. Circuit. 
Specifically, I 1\l/ould like to respond to t:he letter and report submirt~d to you o.a August 5, 1999, 
by Chairman. Don Young of the House Committee on Resources. The Administration believes 
.strongly tha.t the mattcu raised by ~hairman YoUJ:lg $hou1d not delay Professor Kagan's 
conflr.rnation. 

I - . 

Chairman Yaung~s letter followed an investigation by a Majority-Member-only Task 
Force oftb.e House: Resources Committee jnto the Admin~stration's response to an occupation 
and protest by environmentalists at Wa.mer Creek, located in the Willal:nette National Forest in 
Oregon. Although the Task Force never asked to meet with or questl.o:ll Professor Kagan> tiNa 
major criticisms ofher nevertheless are expressed in Chairman YoUllg's letter:. (1) that while she 
served in the: 'White House Counsel's Office) she learned of a rumor that law e.nforcemcnt 
information had been.leala::ed to the protest~rs by a White House official, but failed w take 
appropriate sctian in response to. thc allegations; and (2) that duril:ig the T~lc: Force's 
investigation, she did not ac:t to force tht!: White Hou$c to produce documents that were the 
s-Ubject of potential White House privil~ge claims made in response to a Task Force subpoena. 

- \"" W...'T fl.. -

~002 
@002 

Although I was not Counsel to the .Presid~nt at the time, my staff and 1 have r~viewed \ 
1

..._1Uo r J..F'; 
these claims. and l am confident that both of these criticisms are completely unfounded. First, 1.. . 

. ChaiiTil.lln YoUng's own report acknowledges tha:t Professor K.agf1ll's immediate superior was 
aware of the allegations and took steps to det~ine whether they were true, and that a high-
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ra.nking official of the Department of Justi~e knew about the c:.harges and actually talked to the 
\Vhite House employee who was the subjecr of them. Second, before asserting claims of 
potential privilege, the White House did not seek the legal opinion of Professor Kagan- by then 
a former- Counsel's Office employee - on the merit$ of that assertion. I discuss each of thes~: 
mancrs more f"U.!ly below. _ - - I ft -

. "'tiA.I" ..... . 

The Task Fo:rce's contention that Professor .Kag£railcd to take;: appropriate action after 
lear.nicg of the alleged leal: is refuted by its own report.IThe reperi'"makes dear that Professor 
Kagan's imn:ut:diate superior in the White Housii: Counsel's Office, Deputy White Howe Counsel 
Kathleen Wallman. was told ofthe I1ll:D.ored leak and looked into th~ matter. Ms. \Vallman so 
testified before the Task Fo..rce: .. rhere came a time sometime during the summer [of 1996] 
when somebody -- I will try to remember who --1 don't remember who brought me this 

@DOJ 
14)003 . 

- information, but somebody said to 1ne that there was s. rt.1rnor that someone [at tbe White_ House J 
. . . might be passing information in on~ direction or another_,, Asked whether she followed up 
on the rumor, M.s. Wallman testified that "I thought it was the rc:sponsible thing to do .to check it 
out[,]" and that she asked the immediate superior of the: affected White House employee to look 
into it. E~orua.l.ly, Ms. Wallman was advised tha.t the rumor was "ridiculous" and "not true[.)" 
ax1d she concluded that there was no basis fcir pursuing the matter furthe~ 

____. . . 

c--; Mor~over, the report ad::nowledges that Peter Coppclman. a Deputy Assistant Attorney 
General at the Department of Justice; knew about the purported leak and actually spoke to _the 
person who allegedly '\VaS its source. Given that both Professor Kagan's supervisor and the 
Department of Justice were ~are of this matter, the Task Force's contention that Ms. 
Kagan should have taken additional action is meritless. · . · , , .....-~. 6.._ ~u.~} 

The ciaimthat Professor Kagan""" relniss iu aUowing the White~o assert · 
potential p.rivilegc:s in response to a T<~sk Force subpoena is equally \m~~ The 
docl.Unents at issue ar~ four pages ofhac.dwritten notes taken by Professor Kagan while she was 
an Associate White House Counsel, and two documents prepared for the President that axe 
unrdated to Professor Kagan. At the time the privilege iss1,1e was raised~ Professor. Kagan was 
no longer a. member oftbe Counsers Office staff As you know, initial d~:dsions about whc:ther 
to assert potential privileges ar-e tnade by the 1te House Counsel's Office: and not by former 
employees ofthe Counsel's Office such asP fessor Kagan. In this case, alrhough we 
necessarily ~o~sultcd Professor Kagan a ut the nature and contc.c,t of these documents, the 
Counsel's Office did not solicit her 81 opi:oion on whether to assert potential privileges. 
Moreover, because we mad~t!ecision based on the law and the important constitutional and 
legal principles involv~_,-Profcs~~r Kagan's iudividual views on the l~gal me_rits of o~ position 
would not have cha,ug-ed the po:Sxtlon we tooktThough the Task Force may d1sagree Wlth the 
decision we ~c(it would be te-rribly unfair t saddle Professor Kagan with rc~ponsibility ·:to~DENr1 
decision w9a'Ify out of her ~:ontrol. . · «.~ t.. Af( 

/ ' <' <zs5.J ~ 
\ ... ~T n. . ~ ~ 
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· 'While we continue to believe thatProfes or K~:~ga.n's notes raise ~otcntial prjvilege 
issues, we have previously made clear to theTas Force that we would H.ke to reach an 
.accommodation that would allow the Task Forctto review ili.em. To t:bis\point> the Task Force 
has expressed no interest in suc;:h an accomrnoda 'on. As part of your Corrlpllttee's analysis of 
Professor Kagan's rer:ord, we would also !ike to make her notes avaibble ftir revic::v.- by you or a 
staffln.embe.r designated by yoU;t I feel confident that if you review these n~tes you will · 
conclude,~ I ?ave. that d~ey cast absolutely no doubt on Professor Kagan'sLfitness to serve on: 
the D.C. C~rcun. .1$.. • -u> 

I am aware tbarthe Members ofthe Wat~er Creek TaskForce disagree with the 
Administration's handling of the Wa.rneT Creek matter. 1 ask that you not allow Professor Kagan 
to become a casualty of chose differen~;es. aud that ~he be afforded a confirmation hearing '"". ~~ 
normal COl.lrQe-efthe Comnxittee'sbu:sincss. lfyou wish to re..,iew Professor Kagan's notes, o 
have any additional questions about Professor Kagan's background ox- .record, I hope you · 
feei free to hav~ y~ur staff contact me or Senior Counsel for Nominations Mark Childress. 

I lock forward ro worki.n.g with you this year on the itnportant task of filling ju 
vacancies. 

cc: Honorable Patrick J, Leahy 
Ranking Minority Mc1uher 

Sine~::~· 

~ 
&~olen 
~sel to the Pr 

~ 
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Withdrawal/Redaction Sheet 
Clinton Library. 

DOCUMENT NO. SUBJECT/tiTLE DATE RESTRICTION 
AND TYPE 

001. memo Elena Kagan to Jack Quinn eta!; re: Jones Litigation (2 pages) 05/2211996 P5 ·qsg 

002. memo Elena Kagan to Jack Quinn eta!; re: Jones Litigation (I page) 05/08/1996 P5 gs c:r 

003. memo Elena Kagan to Jack Quinn et al; re: Jones Litigation (1 page) 05/0711996 P5 gt,QJO 

004. legal brief re: Reply to Paula Jones' Opposition to the President's Motion (3 05/07/1996 P5 gw_ I 
pages) 

005. memo· Elena Kagan to Jack Quinn eta!. re: Jones Litigation (1 page) 05/06/1996 P5 8&/), 

006a. fax cover David Strauss to John Quinn; re: Certiorari Petition (I page) 04/26/1996 P5 ~I.(J3 
sheet 

006b. memo Geof Stone and David Strauss to Bob Bennett & Amy Sabrin; re: The 04/2611996 P5 gt_o_<t 
Petition (5 pages) 

007. memo Geof Stone and David Strauss to Bob Bennett and Amy Sabrin; re: 04/26/1996 P5 
g[QS 

The Petition (5 pages) . 

008. memo Elena Kagan to Jack Quinn eta!. re: Supreme Court Procedures (1 04/05/1996 P5 
g[Q_~ 

page) 

009. memo Elena Kagan to Jack Quinn et a1; re: Supreme Court Litigators .. ~%--P5;-··P61b10) 
[partial] [page 2 withdrawn in full] (2 pages) 

010. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court _Q}Ll-1-f.l~96~·"·-p 5, P6/o(6) 
Litigators [partial] [pages 2 and 3 withdrawn in full] (3 pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
OA/Box Number: CF 814 

FOLDER TITLE: 
Paula Jones Kathy Wallman's Files [Elena Kagan Memos) 

Jimmie Purvis 

2009-1006-F 

e,~028 
RESTRICTION CODES 

Presidential Records Act- [44 U.S.C. 2204(a)] 

PlNational Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would.violate a Federal statute [(a)(3) of the PRA] 
P4. Release would disclose trade se.crets or confidential commercial or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRAJ 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIAJ 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b}(7) of the FOIA] . 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b}(8) of the FOIA) 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b}(9) of the FOIA) . 

WJC LIBRARY PHOTOCOPY 



'• •. 

THE WHITE HOUSE 

WASHINGTON 

May 22, · 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 

.KATHY WALLMAN 

FROM: 

SUBJECT: 

ELENA KAGAN 

JONES LITIGATION 

As the Washington Times reported today, Reps. Dornan and 
Stump are attacking the President for claiming an entitlement to 
a deferral.of litigation under the terms of the Soldiers' and 
Sailors' Relief Act.. I am attaching the materials they are 
circulating, as well a~ the relevant pages of the cert petitio~ . 

. . 

I believe the problematic sentence on the top of page 15 was 
the result of the SG's office suggesting to Bennett, after 
reviewing a draft of the brief, that the President could and 
should ask for relief directly under the Soldiers' and Sailors~ 
Act. Bennett inserted the. sentence after receiving these 
comments. 

In the Washington Times, Bennett notes that the reference to 
the Act· is fleeting, says "we're not pushing. that argument," but 
acknowledges that the petition argues that the Act is applicable 
to the President. I do not think we should say even this much. 
I think we should say that the cert petition is not requesting 
relief on this basis and that the petition used the Act (along 
with several other.legal rules) as a simple analogy to show that 
courts often grant deferrals of litigation. 

I would therefore recommend a response to the Dornan/Stump 
charges that goes something as follows: 

These charges are a deliberate and unfair misr~ading of the 
President's legal papers in hopes of gaining political 
mileage . 

. 1he Soldiers' and Sailors' Civil Relief Act is mentioned in 
a section of the petition arguing only that it is not 
unusual for courts to do what the Pre,sident seeks -- defer 
litigation in .order to serve important public interests. 
The Soldiers' and Sailors' Act is simply an example -- the 
petition also offers five others -- of a rule of law that 
commands such a deferral. All of these are analogies; they 
are not the basis for requesting a stay of litigation. 

The President asked for a stay under established principles 
of.constitutional law, in urder to protect the ability of a 
President to perform his constitutional duties free from the 
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distraction of harassing litigation. He did not claim -­
even though as a technical point of law he might have been 
able to do so -- any relief under the Soldiers' and Sailors' 

Act. 

The statement Bennett is issuing today, which is also attached, 
is consistent with the above approach. 
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THE WHITE HOUSE 

WASHINGTON 

May 8, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN 

.SUBJECT: JONES LITIGATION 

I have talked with both A.my Sabrin and David Strauss about 
whether to seek more time from the Supreme Court now that the 
Eighth Circuit has denied our request. Their strong advice is 
that we not do so. I agree. 

There are two si~nificant dangers ~ssoci~ted with seeking 
more time from·the Supreme Court. First, the Court· may decide 
the President is trying to manipulate the system -- that he is 
seeking added time not for the stated reasons (to bring new 
lawyers up to speed, etc.), but for the political purpose of 
trying to delay the litigation until after the election. The 
fact of the matter is that litigants usually do not go to the 
Supreme Court to get an extension of a stay~ If the President 

· does go to the Court to ask for more time, his action may appear 
devious, unseemly, even desperate. · It may look that way to the 
Court -- and assuming it gets press (I can see Kamen doing an 
item on this, for example), it may look that way to the public. 

Second, the Court will get its first impression of the case 
in a relatively unfavorable context. It is.impossible for a 
motion of this kind to present the President's position in its 
best light. There is a risk that the Justices, seeing only an 
abbreviated version of the President's position, will form 
preconceptions of the case that ultimately will work against him. 

As against these dangers, filing a motion.for an extension 
of time probably gets the President nothing. It is unlikely that 
the Court will grant such a motiori, especially given the ab{lity 
of the other side (see above) to characterize the request as 
overtly political. And part of what the President would gain 
from the grant of the motion he probably won't even need, given 

,the chance that the Court either will grant the cert petition or 
will postpone denial of the petition until after the reces~. 
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THE WHITE HOUSE 

WASHINGTON 

t:1ay 7, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN· c1/ 

SUBJECT: JONES LITIGATION 

1. Attached is a draft reply to Jones' opposition to our motion 
for a stay. It's OK. David tells me he.'s going to try to recast 
the first para~raph slightly (I think it sounds disingenuous as 
written) and insert a paragr?P~ on our need for the extension. 

2. I've told David and Geof that they should do a serious, full 
edit on the draft of the cert petition. 
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UNITED STATES COURT OF APPEALS 
FOR THE BIGH'l'B. Cil<.CQl'!' 

NOS .. 95-1050 and 95-1167 

PAULA CORBIN JONES, 

Appellee/Cross-Appellant Cross-Appeals from the United 
State5 District Court for the 
Eastern District of hrkaneas v. . . 

WILLIAM JEFFERSON .CLINTON, : 

Appellan~/Cross-Appel~ee 

PRESIDENT CLINTON'S ·REPLY 
TO PAULA JONES' OPPOSITION TO TBE PRESIDENT'S MoTION 

TO SXTSND TBl!i STAY OF MANDATE 

·counsel for Ms. Jon.es contend .that the President is effec-

tively seeking a 113-day stay, not a 30-day stay, and that if the 

President's request for an extension is denied, the Supreme Court 

will rule on the certiorari petition before it recesses tor the 

summer, thereby ending the stay. This argument misapprehends both 

the nature of the stay and the procedures of the Supreme Court. 

~. The stay, as embodied in the-current order and in 

Rule·41(b), is effectively indefinite. Once the President notifies 

the ·court that he has filed his petition, the stay will continue 

until the Supreme Court disposes of the matter. If the high Court 

grants the Fresident's petition, this means that the stay will 

continue until it ultimately rules on the merits, which could be 

considerably longer than 113 days. If it denies the petition, the 

0104Ut.ot.o.c. ~ .... 2>o Dnlft Mil)' 7, 1996- ll:ll..., 
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stay will expire wlth that denial; whenever it occurs. 

tion will not be affected by whether this Court forces the President 

. ~~ . to file on May 16 or June 17, 1996. ' · . 

2. It is highly unlikely that the Supreme Court would 

rush to decide the significant issues presented by the petition 

berore the summer recess. Even if tne extension were denied, and 

even if Mrs. Jones' counsel believe they·can do justice to the 

issues in this case under the expedited deadline they set for them~ 

selves, thig would mean only that there is an opportunity for the 

high Court, as Mrs. Jones' counsel are careful to state, to "consid-

er" the matter. (_ 

3. Nor is there any certainty that the Supreme Court 

would deny the petition, as the Opposition assumes. In initially 

granting the stay, this Court implicitly found that there was a 

reasonablepossibility tllat certiorari would be granter;l, and we ot: 

course are confident, as was Judge McMillian, that it will be. In 

that.case, the stay would continue indefinitely. The point is that 

neither the parties nor this Court can predict with certainty what 

the Supreme Court will do, and we respectfully submit that this 

Court should not base its judgment on specul~tion about how the high 

Court will handle its docket. 

4. Mrs. Jones' counsel renew their attempt, denied by 

the district court and this Court previously, to sever the claims 

against State Trooper Fergu3on from tho3e again3t President Clinton. 

2 Dra!\Mq7,1~-ll:llam 
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.. 
We will not here repeat the findings of the district court on the 

inseparable nature of those claims, which were quoted in our previ­

ous reply brief on the stay, but call the Court's attention to. those 

pleadings. 

RespQctfully aubmitted, 

By: 

:Robert S. Bennett, Bsq. 

Carl. S. Rauh, Bsq. · 

·. Alan Kriegel, Esq. 
Amy R. Sabrin, Esq. 
Stephen P. vaughn, Esq. 

SKADDEN I ARPS, SLATE, MEAGHER & FLOM 
1440 New York Avenue, N.W. 
washington, D.C. 20005 · 
(202) 371-7000 

Kathlyn Graves, Esq. 

WRIGHT, LINDSEY & ~ENNINGS 
220 Worthen Bank Building 
200 West Capitol Avenue 
Little Rock, Arkansas 72201 
(501) 371-0808 

Stephen Engstrom, Esq. 

WILSON, ENGSTROM, CORUM, 
DUDLEY & COULTER 

809 West Third Street 
Little Rock, Arkansas 72202 
(501) 375-6453 

Counsel to President William J. Clinton 

010484li.OJ-D.C. SctYcr 2a 3 .Draft Miy 7, 1996 - 11:1:21111 
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THE WHITE HOUSE 

W~SH INGTON 

May 6, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: 

SUBJECT: 

BRUCE LINDSEY 
KATHY WALLMAN '/ 
ELENA KAGAN ~ /: 

JONES LITIGATION 

1. Jones's attorneys have filed an opposition to our ~otion to 
extend the stay. They are completely aware of why we want what 
we want: they talk in concrete terms about when their opposition 
to cert has to be filed for the Court to review the cert petition 
this Teim. . They also charge that we are asking for the_ stay for 
solely political reasons. I think we probably should respond to 
this pleadin~, though I'm less certain wh~t we ought to say. In 
the end, I hold out no great hopes that anything we say will 
matter; I suspect their pleading dooms our chances for an 
extension. 

2. Amy Sabrin has circulated a draft cert petition to our 
office, as well as to Geof and David. It's not bad (though it 

·could be better) on the merits; iri certain ways, it shows the 
effects of the communications she has had over the past few weeks 
with Geof and David. But it just doesn't read like a ~ert · 
petition. It's too brieflike; it's too long; it's insufficiently 
pointed; it attempts actually to make arguments, rather·to show 
the substantiality of issues. I think it might make sense, 
Jack, for you to ask Geof atid Da~id to provide not merely 
comments on this draft, but the actual next.draft of the 
petition, using this draft as a base. 
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. . 
. THE UNIVERSITY OF CHICAGO 

D.A VIDA. STRAuss 
:EiAUY N. WYATT PR.oFESSOP. 6-; LAw 

THE LAW SCHOOL 

1111 EAST HTR STR.EE.T 

CIUC.AGO • ILLINOIS ,0,37-~711'' 

Friday. April 26, 1996 

BY FAX 

The Honorable John M. Quiml 
Counsel to the President 
The White House 
Washington, D.C. 
FAX 202466-6279 

Re: Clinton v. Jones CU.S. Sup. Ct.) 

Dear J·ack: 

Tm..I;..r.uorm: 312.702.9601' 
. FAX: 312.702.0730 

Here. is a memo about· the certiorari petition. fve sent a copy to Bob 
· and Amy too. 

With all best wishes, 

·Sincerely, 

~002 
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THE UNIVERSITY OF CHICAGO 

THB LAW SCHOOL 

MEMORANDUM 

Friday, Apri,l26, 1996 

To: Bob Bennett 
Amy Sabrin 

From: GcofStonc 
David Strauss 

Copy: Jack Quinn 

Re: The petition 

Here are some thoughts on the certiorari petition. DAS has already 
. talked. with Am.y Sabrin about several of these and we all seem to be on the 
sallle page_ 

First, a general thought. Perhaps the biggest single hurdle for us to 
overcome is the sense that our approach would place the President 44above 
the law" and would give him a special privilege that no one el5e has. To deal 
with this, it might be wor~h emphasizing, to a greater degree than we have 
so far, this point: in seeking a deferral of the litigation, the President is 
simply asking for something that the legal system already provides to other 
parties in a variety of situations. There are numerous well-established legal 
dm,"trines that already, in various contexts, require plaintiffs to defer the 
·prosecution of their claims, sometimes for several years. These include 
ab6tention doctrines, exhaustion doctrines, doctrines allowing interlocutory 
appeals, automatic stay doctrines in ban.k:ruptcy, as well as the examples 
mentioned in the court of appeals briefs (the Soldiers' and Sailors' Civil 
Relief Act and the defeiTal of civil proceedings in favor Qf a parallel 
criminal prosecution). There are probably other examples that we can dig 
up. . . 

. These other doctrines aren't exactly like what we're seeking for the 
President: the other side will be able to distinguish them in various ways. 
But the differences are matters of degree, not kind. It is very far from 
unheard of, in our system, for civil plai.n.tiffs to find that, because of the · 
need to accommodate other interests, they have to wait a substantial period 
before pursuing their claim.s in court. ---

141003 
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Our papers in the court of appeals do a terrific job of making the 
argument-which will obviously be central to our position hefor.e the 
Supreme Co~that the President has extraordinary responsibilities au 
is therefore entitled to protection from civil litigation while in office. But the 
emphasis on the extraordinary nature of the President's job, while · 
completely justified, may tend to create the impressiol). that we're asking 
for an extraordinary form of relief. This in turn feeds the other side's "above 
the law" sloganeering. In fact. the relief we're seeking is quite comparable 
to what the colirts already afford in many other contexts-and our reasons 
for asking for a deferral of the case are much more compelling than thg 
reasons present in those other contexts. · 

Here are some sp~cific thoughts on. h~w the petition might unfold: · 

Questions Presented rl'entatively at least, it seems to us that the 
questions presented should be along these lines: (1) Whether, in the absence 

·.of exceptional circumstances, a· district court is required to defer the trial of 
a civil suit against the President. (2) Whether a district court has discretion 
to defer the trial of a civil suit agai.ast the President. · 

Three comments: 

i. At least in the petition, we should follow the lead of Nixon u. 
Fitzgerald, where the ;pltu:ality did not explicitly say that Presidential 
immunity was required by the Constitution. (The Fitzgerald formulation 

. was that immunity is a "functionally mandated incident of the President7s 
unique office, rooted in the constitutional tradition of the separation of 
powers." 457 U.S. at 749.) We should use the same formulation. o:r one like 
·it. It might look like overreaching to go furthe1~ than. Fitzgerald did. 

. ii. It woUld be· a good idea, we th:iDk, to avoid calling the protection 
we~re seeking an "immunity/~ given the way the courl below tried to 
capitalize on that term. (As it happens, what we're asking for isn't . 
technically an immunity at all-it's just a continuance, or the equivalent.) 

ill. We will obviously have to work out how to characterize the 
presumption in favor o£ deferral; since yve don't argue for an absolute bar, 
under what circtln.'I.StancGs may the courts entertain a claim agai.nst the 
President? We are potentially vulnerable to an endless parade of 
hypotheticals here. If we are too restrictive, we look as if we're 
overreaching; but if we would allow relatively minor suits against the 
President, we :rlsk trivializing our positi.on. For the most part, though, this 
problem can wait until the merits brief. 

Jurisdiction. There is of course a question wheth(!r the court of appeals 
had jurisdiction over Jones's appeal_ A district judge~s decision. to postpone 
a trial is not an appealable final order; relief if any is by mandamus. The 
court of appeals decided it had "pendent"jurisdiction over the claim, but 
that ia questionable in light o£ the Supreme Court's recent decision in Swint 
v. Chambers County Commission. (The Eighth Circuit aaid that the two 

2 

WJC LIBRARY PHOTOCOPY 



04/26/96 . 16:56 'll'312 702 0730 UC Law School 141005 

x.siDEAJI": 
q~ 4( 

<- . 
. 0 ,1. 

issues were inextricably intertwined; but our two questions presented ~ ~(pi 
disentangle them. Analytically they'~e entirely distinct.) -6 

. . 

Although we shouldntt spend a lot of space on it~ we should renew 
jurisdictional objection in the Supreme Court for two reasons (in addition to 
the fact that it's jurisdictionaL): the Court will have a harder time denying 
certiorari if there is a scrioUB jurisdictional issue in the case; and we might 
save the district court's order deferring the trial even if we lose the 
discov~:ry part of the case. 

. . 

Statement. This should be pretty straightforward. It should make the 
panel majority opinion look extreme·(not a difficult task) and highlight the 
dissent and division below. We can use the dissenting opinions to make. 
several of our points. 

Reasons for granting the petition. We should start off with a 
paragraph or so s11rnmarizing our principal arguments. As we see it, there 
~efuur: · 

1. The court of appeals' decision is inconsistent with Nixon v. 
Fitzgerald and with "the constitutional tradition of the sepal'ati.on. of 

. powers." 

a. Here we Bhould emphaBize the language of Fitzgerald and the 
historical sources cited by the Fitzgerald opinion (Story, Jefferson, arid the 
Framers). The main pitch should be that the court of appeals simply 
ignored one entire aspect of Fitzg~rald-tb.at immunity is n.eeded not just to 
ensure fearless decision-making but to protect the Pr~si¢Ient against 
distraction and harassment while he is in office. We should rely on Justice 
Powell's language to make our arguments to the maximum extent possible. 

b. This might be a I!Qod place to quole Lhe famous Learned Hand 
aphorism to the effect that~ illness aside, being involved in litigation is the 
worst thing that can happen to anyone. It~s no different for a President, 
except that his litigation, like his illnesses, becomes the nation,s problem. 

· c. Our argument on the second question is that even if the President 
didn't have a right to have the litigation deferred, the district judge 
certainly had the discretion to defer the trial. We should make this · 
argument not as an e-xplicit fallback, but along the lines of: the court of 
appeals' ruliD.g on this point was an even more egregious error. This 
. discussion ahould be short; we want to heighten the impression that the 
court of appeals was off the ralls, but we don't want to makg a compromise 
decision by the Suprero.e Court (essentially reinstating the district court's 
decision) seem too attractive to the ~Justices. 

-
2. The cure prescribed by the court of appeala-:-"judicial case 

management aerusitive to the burdens of-the presidency ahd the demands of 
the President's schedule, (slip op. 13}-is worse than the disease. District 
judges-or state trial judges-will litGrally be passing judgment on 

3 
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whether the President is spending his time in the right way. We should be 
as concrete as possible in giVing examples. We should consider, if not here ~(;,.S\DEN.,..f..t 
then in the merits brief> describing the President's actual schedule for Q < 

. some period of time to make the point as concrete and vivid as we can. ~ 
01 
"~ 

.3. The relief we seek-deferral of the litigation-is, contrary to the :; b lk' 
panel majority, far from extraordinary and unknown. In fact deferral is -6 
required in many oth~r contexts, for reasons that do not•approach in 
im.portanCP. the reasons we assert. here. This is the point we described at the 
beginning of this memorandum. 

4. This is an issue of obvious national importance. It would be utterly 
incongruous for this i5sue tO be decided by afragmented panel ofthe Eighth 
Circuit. For the Court not to decide it now would mean that the President 
would have Lo undergo discovery and a trial-even though he might have a. 
constitutionally based right not to. If he prevailed at the trial the Court 
would never even have an opportunity. to vindicate his claim. These are, of 
course, precisely the reasons that the Court has recognized ~ right to an 
interlocutory appeal .in cases of thls kind, and they call for a grant of 
eerliora.ri here. 

Finally, there are two points that we will want to make in some form­
perhaps briefly in the petition, subsidiary to point 1 above, then at greater 
length in the merits brief-but that have to be handled with delicacy. 

a_ We want -to mak~ the point that unless we prevail here. suing the 
Presiden~in the hope of forcing him to give a deposition, interrogating his 
associates, requiring him to hand over his familys financial records) and 
so on-:will become a popular sport. People will do it to pursue partisan 
objectives, to extract a settlement, or jwst to gain publicity for thcm5elves. 

The problem with making this point is that there of course haven't 
been a lot of suits like this. There seem to be several ways of dealing with 
this problem. First, there is language iri Fitzgerald that will help us (about 
"the sheer prominence of the President's offi.ce1> and how he is- "an easily 
identifiable target for suitS for civil damages, (457 U.S. at 752-53; footnote 
omitted))_ Second, Fitzgerald itself recognized that t'thene i.s no historical . 
record of numerouS s&.ts against the President" (457 U.S. at 753 n.33). 
Fitzgerald thought that was becaU.Se the Bivens remedy was of reeent · 
vintage, but public officials were sued in tort before Bivens. Third, there 
may be material we can cite about the abuses of civil litigation generally­
how it,s used to harass CEOs and celebrities, for example. Finally, the 
reason Presidents have not been sued ofOOn may be that it's simply been 
assumed~as the Framers assumed-that you can1t do it. If it now becomes 
clear that you can, why wouldn't we expect to see such suits with so.me 
frequency. 

b. We have to deal with the argument that standard devices, already in 
place, will protect the President against harassing litigation-Rule 11, 
summary judgment7 and (if the suit relates to prior official conduct) 
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qualified immunity. One possible answer, which we say in one of our court 
of appeals briefs, is that 1t's easy to draft a complaint that raises factual 
issues that can't be resolved without a trial. I believe there has been 
litigation about this issue in the qualified immunity context1 and it may be 
possible to show that this problem-eomplaints that raise credibility 
questions and thus can't be resolved without a trial, but that appear in some 
instances to be insubstantial and designed for harassment-its in fact a 
vexi.rig and so far \mresolved issue. Thus lhe other side sim.ply cannot say 
that the devices in place will already protect the President against 
harassing litigation. 
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THE UNTVERSITY OF CHICAGO 

THE LAW SCHOOL 

MEMORANDUM 

Friday, Apri,l 26, 1996 

To: Bob Bennett 
Amy Sabrin 

From: GcofStone 
David Strauss 

Copy: Jack Quinn 

Re: · The petition 

. Here are some thoughts on the certiorari petition. DAS has already 
talked with Amy Sabrin about several o£ these and we all seem to be on the 
sanae page. • 

First, a general thought. Perhaps the biggest single hurdle for us to 
overcome is the sense that our approach would place the President ~above 
the law" and would give him a special privilege that no one el5e has. To deal 
with this, it might be wort.h emphasizing, to a greater degree than we have 
so far, this point: in seeking a deferral of the litigation, the President is 
simply asking for something that the legal system already provides to other 
parties in a variety of situations. There are numerous well"established legal 
doctrines that already, in varioUB contexts, require plaintiffs to defer the 
prosecution of their claims, sometimes for several years. These include 
abstention doctrines, exhaustion doctrines, doctrines allowing interlocutory 
appeals, automatic stay doctrines in banlo-uptcy, as well as the examples 
mentioned in the court of appeals briefs (the Soldiel"S' and Sailors' Civil 
Relief Act and the deferral of civil proceedings in favor Qf a parallel · · 
criminc.U prosecutionj. ~ere are probably other examples that we can dig 
up. 

These other doctrines aren't exactly like what we're seeking for the 
President: the other side will be able to distinguish them in various ways. · 
But the differences are matters of degree, not kind. It is very far from 
unheard of, in our system, for civil plaintiffs to find that; because of the · 

·need to accommodate other interests, they have to wait.a substantial period 
.. -· · .. , ·beforE\ yur3~~ t~eir claims in co1~...-+-.. . ~ ,.,<;;, ; .... ::.:,_. 
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· · Our papers in the court of appeals do a terrific job of making the 
argument-which will obviously be central to our position befor.e the 
Supreme Co~that the President has extraordinary responsibilities 
is therefore entitled to protection from civil_litigation while in office. But th 
emphasis on the extraordinary nature of the President's job, while 
completely justified~ may tend to create the impressiort. that we•re asking 
for an extraordinary form. of relief. This in turn feeds the other side~s "above 
the law" sloganeering. In fact, the relief we're seeking is quite comparable 
to whs.t the courts alroady a£ford in many other. contexts-and Out" reasons 
for asking for a deferral of the case are much more compelling than the 
reasons present in those other contexts. · 

Here are some specific thoughts on how the petition might unfold: 

Questions Presented 'l'entatively at least, it seams to us that the 
questions presented should be alone these lines: (1) 'Whethert in the absence 
of exceptional circumstances1 a· district· court is required to defer the trial of 

. _a civil suit against the President. (2) Whether a district court has discretion 
to defer the trial of a civil suit against the President. · 

Three comments: 

i. At least in the petition, we should follow the lead of Nixon v. 
Fitzgerald7 where theiplm·ality did not explicitly say that Presidential 
immunity was required by the Constitution. (The Fitzgerald formulation 
was that immunity is a 1tfunctionally mandated incident of the President7s 
unique office, rooted in the constitutional tradition of the separation of 
powers." 457 U.S. at 749.) We should use the same formulation~ Ol' one like 
it. It might look like overreaching to.go further than Fitzgerald did. 

ii. It would be a good idea, we thiuk, to avoid calling the protection -
we~re seeking an "immunity/~ given the way the courl below tried to 
capitalize on that term. (As it happens, what we're asking for isn't 
technically an immunity at all-ies just a continuance, or the equivalent.) 

ill. We will obviously have to work out how to characterize the 
presumption in favor o£ deferral; since we dorrt argue for an absolute bar, 
under what circt1mstan.ces may the courts entertain a, claim against the 
President? We are potc]):tinlly vUlnerable to an endless parade of · 
hypotheti.eals here. If we are too :restrictive, we look as if we~re 
overreaching; but if we would allow relatively minor suits against the 
President, we :rlsk trivializiiig our positi.on. For the most part, though, this 
problem can wait until the merits brief. 

Jurisdiction. There is of course a question whether the court of appeals 
had jurisdiction over Jones's appeal A district judge•s decision. to postpone 
a trial is not an appealable final order; relief if any is by mandamus. The 
cour_ t of ~.-;.,P.)i:llst'n~Jot"ii"'IP.-~ .: ... had .... ,en~o,.....:n- .;.,..;sdictio·n over •1.,...- .• ~ ...... .;_ ·~ . .:.. .. 

~r:r--- _______ .... ""..,. J.' \-. _ _....., Ju..&..&. ~.&La. ... "'"'~' U\4\1 

that ia questionable in light of the Supreme Court's r~cent decision in Swint · 
v. Chambers Cou,nty Commission. (The Eighth Circuit said that the two 
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issues were inextricably intertwined; but our two questions presented 
disentangle them. Analytically they're entirely distinct.) 

Although we shouldn•t spend a lot of space on it~ we should renew the 
jurisdictional objection in the Supreme Court for two reasons (in addition to 
the fact that it's jurisdictional): the Court will have a harder time denying 
certiorari if there is a serious jurisdictional is5ue in the ca5e; and we might 
save the district court's order deferring the trial even if we lose the 
discove:ry part of the case. 

·Statement. This should be pretty straightforward. It should make the 
panel majority opinion look extreme (not a difficult task) and highlight the 
dissent and division below. We can use the dissenting opinions to make 
several of our points. 

Reasons for gmnting the petitioD.. We should start off with a . 
paragraph or so summarizing our principal arguments. As we see it, there 
~efu~: · 

. 1. The court of appeals' decision is inconsistent with Nixon v. 
Fitzgerald and with "the constitutional tradition of the sepa.l'a.ti.on. of 
powers." · 

a. Here we Bhouid em.phaBize the language of Fitzgerald and the 
historical sources cited by the Fitzgerald opinion (Story, Jefferson, and the 
Framers). The main pitch should be that the court of appeals simply 
ignored one entire aspect of Fitzgeral.ti-tba.t immunity is needed not just to 

· ensure fearless decision-making but to protect the Pr~sip.ent against 
distraction and hara~sment while he is in office. We should rely on Justice 
Powell's language to make our arguments to the maximum extent possible. 

b. This might be a good place to quoLe the famous Learned Hand 
aphorism to the effect that1 illness aside, being involved in litigation is the 
worst thing that can happen to anyone. lt7S no different for a President, 
except that his litigation, like his illnesses, becomes the nation's problem. 

c. Our argument on the second question is that even if the President . 
didn't have a right to have the litigation deferred, the district judge 
certainly had the discretion to defer the trial. We should make this · 
argument not as an explicit fallback, but along the lines of: the court of . 
appeals· ruling on this point was an even· more egregious ~rror. This 
discussion ahould be short; we want to heighten the impression that the 
cow1; of appeals wa$;1 off the .rails, but we don't want to make a ~om promise 
decision by the Suprem.e Court (essentially reinstating the district court's 
decision) seem too attractive to the PJustices. 

2. The cure prescribed by the court of appeals-"judicial case 
man?-;:"e!!:.c:c.t ~e-.:'_df.ive to the btt:"~~:i.ls of the ):'r-esidencv.,anr! the d~1nands of:. 
the President's schedul.G" (slip op. 13)-is worse t~an the disease. District 
judges-or state trial judges-will literally be passing. judgment on 
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whether the Preelid~nt i.s s~~ding his time in the right wa~. We. should be s\DEN~~ ·. 
as concrete as poss1ble m givmg examples. We should constder, tfnot here «~f(;; · 4?\. 
then in t~e mer!ts brief~ describin~ the Presidenfs ac~~ schedule for < ·~ 
some penod of tune to make the pomt as concrete and VlVld. as we can. o . :( ';!;! 

1- O[pJ t-
. 3. The relief we seek-deferral of the litigation-is, contrary to the ~ . 0 · · ~ 
panel majority, far from extraordinary and unknown. In :fact deferral is v /" 
required in many oth~r contexts, for reasons that do not~ approach in 

· importance the reasons we assert here. This is the point we described at the 
beginning of this memorandum:. 

4. This is an issue of obvious national importance. It would be utterly 
incongruous for this, iss-tie to be decided by a £ragmented panel of the Eighth 
Circuit. For the Court not to decide it now would mean that the President 
would have t..o undergo discovery and a trial-even though he might have a 
constitutionally based right not to. If he prevailed. at the trial the Court 
would never even have an opportunity tO vindicate his claim. These are, of 
course, precisely the reasons that the Court has recognized a, right to an 
interlocutory appeal in caae5 of this kind, and they can for a grant of 
cartior.ari h~l'e. 

. Finally, there are two points that we will want to make in some form~ 
perhaps briefly in the petition, subsidiary to point 1 above, then at greater 
length in the merits brief-but that have to. be handled with delicacy. 

a. We want 'to make the point that unless we prevail here. suing the 
President-in the hope of forcing him to give a deposition, interrogating his 
associates, requiring him to hand over his family's financial records, and 
so on-:will become a popular sport. People -will do it to pursue partisan 
objectives, to extract a 5ettlement, or jwst to gain publicity for themselves. 

The problem with making this point is that there of course haven't 
been a lot of suits like this. There seem to be several ways of dealing with 
this problem. First, there is language in Fitzgerald that will help us (about 

· "the sheer prominence of the President's office77 and how he is "an easily . 
identifiable target for suitS for civil damage8" (457 U.S. at 752-53; footnote 
omitted)}. Second, Fitzgerald itaelfreoognized that "the:r.e is no historieeU. 
record of numerous s&.ts against the President" (457 U.S. at 753 n.33). 
Fitzgerald thought that was because the Bivens remedy was of recent 
vintage, but public officials were sued in tort before Bivens. Third, there 
may be material we can cite about the abuses of civil litigation generally­
how itts used to harass CEO:s and celebrities, for example. Finally, the 
reason Preside:ats have not been sued often may be that it's simply been 
assumed~as the Framers assumed-that you can't do it. If it now becomes 
clear that you can, why wouldn't we eXpect to see such suits with so.me 
frequency. 

h. We have to deal· with tl~::: ~-!.';t;:=::l?~~-~ 'that sumdari ;:ievices. ab:e~rly.in. 
place, will protect the President against haraasing litigation-Rule 11, 
summary judgment7 and (if the suit relates to prior official conduct) 
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qualified immunity. One possible answer, which we 5ay in one of our court 
of appeals briefs, is that it's easy to draft a complaint that raises factual 
issues that can't ·be resolved without a trial. I believe there has been 
litigation about this issue in the qualified immunity context~ and it may be : 

. possible to show that this problem-complaints that raise credibUity 
questions and thus can't be resolved Without a trial, but that appear in some 
instances to be insubstantial and designed for hara.:s:sm.ent-irs in fact a 
vexing and so far unresolved issue. Thus lhe other side simply cannot say 
that the devices in place will already protect the President against 
harassing litigation. · 

.I 

-r.:· .. ··~ . .-....:. '• ' .. . -·--- ..... :. ~.~:.. .. ·. 
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THE WHITE HOUSE 

WASHINGTON 

April 5, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: 

SUBJECT: 

BRUCE LINDSEY 
KATHY WALLMAN 

ELENA KAGAN r;J:_ 
SUPREME COURT PROCEDURES 

L -~II • . . 'v- . . 
P~~· 

1. There are no limits on the ability of a party to change 
counsel, even after the filing of a brief on the merits. 

2. Conferences to consider cert petitions will be held weekly. 
between now and June 21. 

3. This Term's calendar is entirely full. So far, the Court has 
granted ·cert in 15 cases to be argued next Term. The Court 
rarely hears more than 20 cases in a single session (~nd 
sometimes· considerably less); thus, assuming the Court fills up 
the calendar in order (which it .usually though not invariably 
does), the October session (October 7, 8, 9, 15, 16) is nearly 
full already. The Court also will hear argument on November 4 
and 5 -- that is, the day before and the day of the election.£ 
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Withdrawal/Redaction Sheet 
· Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTrfiTLE DATE RESTRICTION 

001. memo To Elena Kagan from Terry Henry re: documents (I page) 07/09/1996 P5 

O~~le~t~te~I--------~Irco1~~~~e~s~id~e~H~t~B~ii~I~C~Iffillffito~l~tnfi~omu~t~~~1.;Ldarrlnly~Lrraw~re~n~c~e~ree:~rree~suwmmee---------,~~3~/~1~51~'1~~~~~3--~P~6~(6) 

(partial) (I page) 

OQ3a memo 04/04/1993 P5, b(6) 

__Q_D_lb._memo, ___ Io_Br_uc.e_LiDds..ey_fmmJ.ohn~Emerson_re:cambassadors-~4-pages)---04/04/-I-99J--P-S,bt61 

003c. memo Io.Br-uce-hindsey-from o n Emerson re: ambassadors (4 pages) 04/04/1993 P5, 
~--

Cf~~ 

q;;z L~ 
s 

003d. memo To Bruce Lindsey from John Emerson re: amoassaoors ("4-pa·ge-s··r ---ozttl-5/l993--P""5""",.,.,b"(6"')--C)&<-{:, 

OQ3e. memo Eor-the-P-r.esident-from-Jan .. Piercy;Margaret Carpenter re: candidates 03/18Tr9'9J---r5;-o(6)-G{--B~ 
(4 pages) 

003f.-memA-e---fll'lo:nr--rtiT!;Prestd'emfronrJan-Piercy;-Margaret-Garpenter-re;-eandidates--OJ/-I-8/-I-99J-P-5,-b(6)-q_Q_L 
(4 pages) 

003g:-mem"o.---o:F:;;o-;-r »tfi~e:-rP>.:r-;;;;-es i'-.d-en-:t"f=-ro-m-;::;B-ru_c_e-;L-:-in-d-;-s-ey-re-: -c-an-d-;:-id-;-a-:-te-s-;( 4:;-pa_g_e-:s ):-----:0~4;-;/-;-;12:;;/:;-1 9ru9"'3.---...P57'b(6J~ . 

00 3 h .. meme-----'Pii'lu't!'t'Tthmer-lf'j:)jrrp-eso:timde,..,.nrr-t flfr"l"'owmriB~r"flu"Ncertretinn~aso;;e;vy-,;reP.:rc;ianmd~idrl<art.te;;os:r.J( 4Lip:WaiOgP.es~)----o4'/t2!-l-993-P-5, .. b(6L_9_3 'D 

O,OJ-i-o-Ietter------:-ro-M:-tarry-tawrerrce-from-BiH-elinton-re:-rewmmetldatieR-8-page) 04/06/1993 P5, b(6) q, ~l__-

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
OA/Box Number: 8291 

FOLDER TITLE: 
Lawrence Suit [I] 

-

2009-1 006-F 

r 927 

RESTRICTION CODES 
Presidential Records Act- 144 U.S.C. 2204(a)l 

PI National Security Classified Information l(a)(l) of the PRAI 
P2 Relating to the appointment to Federal office l(a)(2) of the PRAI 
PJ Release would violate a Federal statute l(a)(J) of the PRAI 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAI 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(S) of the PRAI 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy l(a)(6) of the PRAI 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- IS U.S.C. 552(b)l 

b(l) National security classified information l(b)(l)'ofthe FOIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOIAI 
b(J) Release would violate a Federal statute l(b)(J) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy l(b)(6) of the FOIAI 
b(7) Release· would disclose information compiled for law enforcement 

purposes l(b)(7) of the FOIAI 
b(8) Release would disclose information concerning the regulation of 

financial institutions l(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIAI 
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To: 

Fm: 
Da: 

****PROTECTED BY ATTORNEY-CLIENT PRIVILEGE**** 

Elena Kagen 

Associate Cou~el.to the 
OEOB Rm. /{2 . 
Terry Hen.fy 1 o9 July 9V\ ... 

President 

As you may recall, Larry Sharp, local counsel for DeCastro 
West, agreed to limit his request for documents to those created 
on or before May 4, 1993, which indicate a timeline of when the 
Lawrences asked to be considered for Administration posi.tions, 
when they were considered for such positions, and when they were 
aware that they were being considered. My proposed letter 
response to Sharp is attached. 

As we discussed earlier in the spring, the letter turns over 
several pieces of correspondence from Mr. Lawrence to the 
transition team, Bruce Lindsey, or the President in which 
Lawrence asks to be considered for a position, as well as an 
acknowledgement letter from Warren Christopher. Those.documents 
are attached for your information. Areas that will be redacted 
from the copies'sent to Sharp are indicated by mark-outs. 

I have also included for your information copies of 
responsive documents that we will not produce for reasons stated 
in the letter. I am a little reluctant to claim privilege with 
respect to the April 6, 1993 letter from the President to Mr. 
Lawrence, but given your prior concerns and the fact that it is a 
communication from the President, I am willing to withhold it. 
If the matter were ever litigated, however, I am not sure we 
could protect it. 

Let me know if the letter, etc. is o.k. As I mentioned, 
Sharp hoped to hear from us on this matter this week, if 
possible. If it would be helpful for me to come to your office 
to discuss, I am glad to do it, just let me know. My phone 
number is 514-4107. Thanks. 

Attachments 
·'· 
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Clinton Library 

SUBJECTrrJTLE DATE RESTRICTION 

0.01 m(lme To Elena Kagan from Terry Henry re: documents (3 pages) 04i08il996 P5, b(6) 93:Z 
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004. memo 
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To !VI. Larry Lawrence f10u1 Bill Cliutol'l re: resemm~mdatioo (! page) 
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(4 pages) 
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(4 pages) 
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04/06/1993 

03118/1993 

03/1811993 

P5, b(9) 133 
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P5, b(6) 13$ 
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OO_!.memo for the Pt esident from Jan Piercy, Margaret Carpenter re: candidates 
(6 pages) 

05/11/1993 P5, b(6) 6f3 'J-. · 

009. Jetter To Terry Henry from Larry Sharp re: documents (I page) 03/13/1996 P5 9LfO 
qy I 0 I 0. letter To Larry Sharp from Terry Henry re: documents . (2 pages) 02/13/1996 P5 

0 II. draft To Larry Sharp from Terry Henry re: documents (2 pages) 02/1996 P5 q'l~ 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
ONBox Number: 8291 

FOLDER TITLE: 
Lawrence Suit [2] 

2009-1 006-F 
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RESTRICTION CODES 
Presidential Records Act- )44 U.S.C. 2204(a)] 

PI National Security Classified Information j(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office l(a)(2) of the PRA] 
PJ Release would violate a Federal statute j(a)(J) of the PRAI 
P4 Release would disclose trade secrets or confidential commercial or 

financial information j(a)(4) of the PRA) 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(S) of the PRAI 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy j(a)(6) of the PRAI 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- IS U.S.C. SS2(b)l 

b(l) National security classified information I( b)( I) of the FOIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency j(b)(2) of the FOIAI 
b(J) Release would violate a Federal statute l(b)(J) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information j(b)(4) of the FOIAI 
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b(9) Release would disclose geological or geophysical information 
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MAR-19-96 TUE 9:46 

Larry D. Sharp 

Terry M. Henry, Esquire 
Federal Programs Branch 
Civil Division 
U.S. Department of Justice 
Washington, D.C. 20530 

l\1cGuumWoons 
BATTLE &BOO'IHELLl' 

Tbe Army and Navy Club BulldUJ g 
1627 Eye Street, N.W. 

Washington, OC 20006-4007 
!elephone/TDl)(202)857-1700 • FaJt.(20J)857-1731 

March 13, 1996 

P~ 02 

Dll'ec.r Dlal: (202) 8~7-l726 

Initial Amalgamation, Ltd., et al. v. DeCastro, West, Chadrow & Burns, Inc., et al. 

Dear Mr. Henry: 

In response to your letter of Febmary 13, lam providing the following information concerning our 
need for documents from the Office of the Direct<.Jr of Presidential Personttel and from Bruce L1ndsey. 

We can limit our request to documents prepared on or before May 4, 1993, the date of the settlement 
of the arbitration that is at issue in the litigation with the eslate of Mr. Lawrence. 

After receiving your letter of February 13, I revlewed the discovery pleadings in this case, as well as 
the documents produced by Mr. Lawrence. Altbough Mr. Lawrenci:l was :required to produce his copjes of the 
docun1ems we are reguesting from the While House, Mr. Lawtence apparently did not retain any copies of the 
documents. and had none to produce. 

I hope this information meets your needs. If you wish any additional information please let me know. 

Larry D. Sharp 

LDS/cij 

cc: William McDonald Miller, IJI, Esquire 

Al.~l(~NOlUA • BALTIMORE • BRussns • CnARJ.o'I'TK~V'JLLI! I JAcltSONVILLB • NoRPOLPi • HtcHI\IONO I rrsoNs CoRNER • WASiliNG'l'oN, DC • ZORICH 
WJC LIBRARY PHOTOCOPY 



,.· 

Terry M. Henry 

U.S. Department of Justice 

Civil Division 

Washington, D.C. 20530 

February 13, 1996 

BY FAX & FIRST-CLASS MAIL 

Larry D. Sharp, Esq. 
McGuire, Woods, Battle 
1627 I Street, N.W. 
Washington, D.C. 20006 

& Boothe, L.L.P. 
Suite 1000 

·Re: Subpoenas .directed to White House in 
Initial Amalgamation, Ltd., et al. v. DeCastro, 
West, et·.al., No. BC 083 447 (Calif. Super. Ct.), 
No. 95 Misc. 315 (D.C.· Super. Ct.) 

Dear Mr. Sharp: 

The Government has considered your proposal that .the White 
House produce redacted versions of responsive documents that may 
establish a timeline of when Mr. and Mrs. Lawrence sought 
consideration of positions in the Administration, when they were 
considered for positions, and when they were aware they were 
being considered. · During deliberatio·ns on the matter, some 
questions have arisen, answers to which will be helpful in 
reaching. a decision on your proposal. We seek this .additional 
information given the extraordinary step you are asking the White 
House to take in opening its. files concerning appointments and 
the potential.effect opening the files, even in redacted form, 
could have. 

First, as to correspondence contained in category (1) of my 
August 7·, 1995 letter to Mary Anne Silvestri (correspondence from 
the Lawrences concerning possible service in the Administration), 
since such correspondence· was sent by or to .the Lawrences, why 
are such documents not ava:i,.lable directly from the Lawrences or 
their representatives via discovery?. 

Second, could you provide· additional .informatiOn concerning 
the precise·dates that concern you and what you think the White 
House documents may contribute regarding those dates? By.way of 
explanation, as !·understand the situation,·your clients desire 
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to argue that Mr. Lawrence settled the arbitration matter 
underlying·plaintiffs' claim in this lawsuit not because oft 
misfeasance alleged by plaintiffs, but because of the possible 
consideration of the Lawrences for positions in the Admini­
stration. ·I~ the arbitration was settled on date X, for example, 
why would your client need any White House documents generated 
after that date? Also, for example, if you are able to determine 
when-the Lawrences first corresponded concerning possible service 
in the Administration, and·, in addition, know the date of Mr. 
Lawrence's nomination as Ambassador, why would any more specific 
information that may be reflected in White Hpuse documents be 
needed for your timeline and argument? 

Thank you for your cooperation in this matter. 

sn~yours, . 

/. )('k 'v-_,\ 
L--"TE~Y .' NRY\ 

Trial Attorney 
Federal Programs Branch 

Civil Division 
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02/12/96 11:4-7AM 

Terry M. Henry 

DR,AFWI"- DR,AFWI" 

BY FAX & FIRST-CLASS MAIL 

Larry D. Sharp, Esq. 
McGuire, Woods, Battle 
1627 I Street, N.W. 
Washington, D.C. 20006 

& Boothe, L.L.P. 
Suite 1000 

Ph. (202) 514-4107 
Fax (202) 616-8202 

February *** 1996 

Re: Subpoenas· directed to White House in 
Initial Amalgamation, Ltd., et al. v. DeCastro, 
West, et al., No. BC 083 447 (Calif. Super. Ct.), 
No. 95 Misc. 315 (D.C. Super. Ct.) 

Dear Mr. Sharp: 

PAGE 002 

The Government has considered your proposal that the White 
House produce redacted versions of responsive documents that may 
establish a timeline of when Mr. and Mrs. Lawrence sought 
consideration of positions in the Administration, when they were 
considered for positions, and when they were aware they were being 
considered. During deliberations on the matter, som~ questions 
have arisen, answers to which ·will be helpful in reaching a 
decision on your proposal. ·we s.eek this additional information 
given the extraordinary step you are asking the White House to take 
in opening its files concerning appointments and the potential 
effect opening the files, even in redacted for~, could have. 

First, as to correspondence contained in category (1) of my 
August 7, 1995 letter to Mary Anne Silvestri (correspondence from 
the Lawrences concerning possible service in the Administration) , 
since such correspondence was sent by or to the Lawrences, why are 
such documents not available directly from the Lawrences or their 
representatives via discovery? · 

Second, could you provide additional information concerning 
the precise dates that concern you and what you think the White 
House documents may ·contribute regarding those dates? By way of 
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explanation, as I understand the situation, your clients desire to 
argue that Mr. Lawrence settled the arbitration matter underlying 
plaintiffs' claim in this lawsuit not because of the misfeasance 
alleged by plaintiffs, but because of the possible consideration 
of the La'Wrences for positions in the Administration. ·If the 
arbitration was settled on date X, for example, why would your 
client need any White House documents generated after that date? 
Also, for example, if you are able to determine when the Lawrences 
first corresponded concerning possible service in the 
Administration, and, in addition, know the date of Mr. Lawrence's 
nomination as Ambassador, why would any more specific information 
that may be reflected in White House documents be needed for your 
timeline and argument? 

Thank you for your cooperation in this matter. 

Sincerely yours, 

TERRY M. HENRY 
Trial Attorney 

Federal Programs Branch 
Civil Division 
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Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTffiTLE DATE RESTRICTION 

001. memo To Elena Kagan from Bruce Lindsey re: document request (I page) 08/04/1995 P5 LJS5 
002. memo To Howard Paster, et at, from John Emerson re: Larry Lawrence (I 11/29 P5 qs~ 

page) 

qs~ To_Bruce-bin.Ssey--frorrr:J-ohn Emerson re: candidates (4 pages) 04/04/1993 P5, b(6) 003. memo -----
merson re: appointments (4 pages) 06/02/1993 & 

005. memo To Bruce Lindsey frgm JahH EmetSOllle. appomtments (4 pages) 05/06/1993 P5, b(6) q5q 
006. memo To Bruce Lindsey from John Emerson re: candidates (4 pages) 04/157l'J~ 

007~ruce Lindsey from John Emerson re-:-canQictates{4 pages) 04/04/1993 P5, b(6) q LQl 
008. memo To Bruce Lindsey from John Emerson re: cimaiaates-·(4-pages)----04/04/-1-9-9J-P-5,_b(_6)_. -Cf-{P.:J, 

009. memo For the President from B.r.uc.e_Lindse.y.,J.ohn.Emer.son.r. .... e·------~0'""2""12""2.._/J-;19CL..;9l..':l4L-_._p...~.s ..... 1!:b(~6u) ______ q...k:..:· h~-:_:::3:=_ 
appointments (4 pages) q U 1 f. 

010. memo For the President f-mm Bruce Lindsey;-John-Emerson re. candid~ttJ9zt-p5-;-bt6) -- ':f 
pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
OA/Box Number: 8291 

FOLDER TITLE: 
Lawrence Suit [4] 

2009-1 006-F 

r 930 

RESTRICTION CODES 
Presidential Records Act- 144 U.S.C. 2204(a)l 

PI National Security Classified Information j(a)(l) of the PRAI 
P2 Relating to the appointment to Federal office l(a)(2) of the PRAI 
PJ Release would violate a Federal statute l(a)(J) of the PRAI 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAI 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(S) of the PRAI 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy j(a)(6) of the PRAI 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- IS li.S.C. 552(b)l 

b(l) National security classified information l(b)( I) of the FOIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOIAI 
b(3) Release would violate a Federal statute j(b)(J) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwarranted invasion of 

perso11al privacy l(b)(6) of the FOIAI 
b(7) Release would disclose information compiled for law enforcement 

purposes l(b)(7) of the FOIAI 
b(!!) Release would disclose information concerning the regulation of 

financial institutions J(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIAI 
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THE WHITE HOUSE 

WASHINGTON 

August 4, 1995 

:MEMORANDUM FOR ELENA KAGEN (2 
FROM: BRUCE LINDSEY ,...._ --' 

SUBJECT: LAWRENCE DOCU:MENT REQUEST 

I have attached copies of documents relating to 1he Lawrences. In addition to letters 
and miscellaneous notes, I have included a June 3, 1993 binder 1hat includes a tentative list of 
ambassadors, discussion memos and o1her candidate information. I have several o1her such 
binders dating back to April 24, 1993 and going through June 7, !993. Each of 1hese binders 
are very similar in nature to 1he June 3 one. Please Jet me know if you need 1he o1her 

binders. 
Afterreviewing all attached documents, I feel strongly 1hai we can claim executive 

privilege wi1h each. Please call me after you have. had a chance to examine 1hem. 
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To: Howard Paster, .Bruce Lindsey and John Podesta 
Fr: John Emerson 

· Dt: .Nov; 29 
Re: Larry Lawrence 

Wendy Sherman called today after spending several hours with 
the Lawrences, who are very concerned about Larry's nomination as 
ambassador to switzerland. Wendy is confident that Larry will.be 
confirmed, but the Lawrences have heard that the Foreign service 
Association will be approaching senators during the recess to . 
build further opposition to Larry's candidacy: he also feels that 
the White House hasn't focused on this, understandibly, because 
of pressing issues such as.NAFTA. 

Wendy suggests that we convene a meeting at the White House 
with the Lawrences, and·those of us on this memo to discuss 
strategy. The Lawrences leave town on December 12, so the 
meeting needs to take place soon. I'll pull it together if you 
agree. Please advise. 
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Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. SUBJECTmTLE DATE RESTRICTION 
AND TYPE 

001. letter To Mary Anne Silvestri from Terry Henry re: lawsuit (6 pages) 08/07/1995 P5 ctG?~ 

002. letter To Mary Anne Silvestri from Terry Henry re: lawsuit (6 pages) 08/07/1995 P5 
g(eq 

Q03a. memo To Elena Kagan from Terry Henry re: letter (1 page) 08/07/1995 P5 0'70 

003b. letter To Mary Anne Silvestri from Terry Henry re: lawsuit (6 pages) 08/07/1995 P5 q r-z I 
004a. memo To Elena from Terry re: draft letter (1 page) 08/07/1995 P5 Q/~ 

004b. draft Draft letter to Mary Ann Sillvestri from Terry Henry re: lawsuit (6 08/07/1995 P5 g '73 
pages) 

005. resume re: Joseph B. Gildenhom (partial) (1 page) 

COLLECTION: 
Clinton Presidential Records 

Counsel's Office 

Elena Kagan 
OA/Box Number: 8291 

FOLDER TITLE: 
Lawrence Suit: Umy Lawrence [1] 

j),3.tJ989 P61b~6-} 

Rhonda Young 

2009-1 006-F 

932 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)] 

PI National Security Classified Information [(a)(l) ofthe PRA) 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA) 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors [a)(S) ofthe PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRAl 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [5 U.S.C. SS2(b)l 

b(l) National security classified information [(b)(I) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) 
b(J) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disClose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 
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Terry M. Henry 

BY FAX & FIRST-CLASS MAIL 

Mary Anne Silvestri, Esq. 
Musick, Peeler & Garrett 
One Wilshire Blvd. Suite 2200 
Los Angeles, California 90017 

U.S. Department of Justice 

Civil Division 

Washington, D.C. 20530 

Ph; (202) 514-4107. 
Fax (202) 616-8202 

August 7, 1995 

Re: Initial Amalgamation, Ltd., et al. v. DeCastro, 
West, et al., No. BC 083 447 (Calif. Super. ct.), 
No. 95 Misc. 315 (D.C. Super. Ct.) 

Dear Ms. Silvestri: 

I am writing·with respect to the subpoenas in this case 
directed to (1) the "Custodian of Records, Office of the 
Assistant to the President and Senior Advisor, Bruce Lindsay;" 
(2) the "Custodian of Records, Office of the birector of 
Presidential Personnel;" and (3} "Bruce Lindsay, in his former 
capacity as Director of Presidential Personnel and his current 
capacity as Assistant to the President and Senior Advisor." I 
represent respondents in this matter. The subpoenas were served 
upon me on July 26, 1995, and call for the production, on August 
8, 1995, of 

Any and all documents relating to any proposed or current 
appointment for M. Larry Lawrence and Sheila (sic] Lawrence 
by the u.s. Government during the time period 1991 through 
1995, ihcluding, but not limited to, any lists of ~otential 
candidates f.or appointment by the U.S. Government; any 
documentation regarding Mr. Lawrence's nomination and 
appointment as the u.s. Ambassador to Switzerland; and any 
documentation regarding Mrs. Lawrence's nomination and 
appointment as U.S. Representative to the World Conservation 
Union. 

I am writing to state objections, pursuant to D.C. superior court 
Rule 45, on behalf of respondents to production as called for by 
the subpoenas .. 

··:~ 
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DOCUMENTS. 

A search·of responsive documents1 has revealed various 
categories of documents described below: 

(1) Correspondence from M. Larry Lawrence ("MLL") andfor 
Shelia Davis Lawrence ("SDL") to President Clinton, members 
of the President's staff, and the head andfor members of 
President's transition team concerning possible service of 
MLL or SDL in the Administration. One of these documents 
includes handwritten notes of the President. In addition, 
many of these letters include resumes or personal/ 
confidential information submitted by MLL and SDL. This 
category of documents also includes an acknowledgement by 
Warren Christopher of one of the letters. 

(2) Correspondence from ~LL andfor SDL to members of 
Congress concerning possible service of MLL or SDL in the 
Administration. Many of these letters include resumes or 
personal/confidential information submitted by MLL and SDL. 

(3) Correspondence from-individuals and members of Congress 
to the President, the·head or members of the transition 
team, the President's Chief of Staff, Bruce Lindsay (as 
Advisor and Director of Presidential Personnel), or other 
members of the President's staff, concerning possible · 
service of MLL and/or SDL in the Administration. Some of 
these letters include.resumes or personal/confidential 
information of MLL and SDL. This· category of documents also 
includes letters from Mack McLarty and the office of Warren 
Christopher acknowledging receipt of certain of the letters. 

(4) A file of news articles, clippings, or summaries 
thereof concerning the nomination of MLL as Ambassador to 
Switzerland. 

(5) Correspondence from various individuals and 
organizations to various members of the Senate concerning 
the nomination or confirmation of MLL as Ambassador to 
Switzerland. 

(6) Letter to MLL from the President's Director of 
Scheduling concerning an invitation from MLL and SDL to a 
reception celebrating the swearing-in of MLL and SDL, 
respectively, as Ambassador to Switzerland and Special 

1For your information, correspondence between the President 
and/or First Lady and Mr. Lawrence in his capacity as Ambassador 
to switzerland or Ms. Lawrence in her capacity as Representative 
to the World Conservation Union was not deemed responsive to the 
subpoenas. 

r :~ 

WJC LIBRARY PHOTOCOPY 



/.<::.~;,:t~ 1:::;:::;>: ... ,. 
/ .;:::.:..-- <.::·~- \. 
I~ .... \ \ 

(
~ (l .;'\ 

'§ {)\ VJ\) t:, '! - 3 -
~) .~;:·; 

Representative to the World Conservation Union ( "WCU" ).~ . ~./ 
This category of documents includes a copy of the " . . ~~ 
invitation. It also includes predecisional documents a~ 
notes leading to the.decision reflected in the letter from 
the Director of Scheduling. 

(7) SOL's letter of resignation from her position as 
Special Representative to the WCU, the President's response, 
and drafts of the President's. response and handwritten notes 
pertaining thereto. 

(8) Memoranda reflecting the various stages of clearance or 
approval of the proposed nomination of MLL for position of 
Ambassador to switzerland. These memoranda are to Bruce 
Lindsay from the State Department, from Bruce Lindsay to 
John Podesta or other members of t.he President's staff, to 
the President from John Podesta, or from the White House 
Counsel's Office to persons in the Presidential Personnel 
Office, including Bruce Lindsay. 

(9) Memoranda to Bruce Lindsay, and from Bruce Lindsay to 
the President, concerning persons being considered for 
various Presidential appointments and to the President, 
through Bruce Lindsay, recommending Presidential nominations 
for various positions. This category also includes drafts 
of these memoranda and working papers pertinent to these 
documents. 

(10) Press release or announcement of nomination of MLL as 
Ambassador to Switzerland. 

(11) Documents used in planning strategy of MLL Senate 
confirmation process, including information on anticipated 
action by Senators and recommended actions to be undertaken 
by MLL and others. 

(12) · January 24, 1994 White House press release attaching 
two letters, dated January 20 and 24, 1994, to the Senate 
Foreign Relations .committee from attorney for MLL, Mark A. 
Kuller, addressing issues raised by the American Foreign 
Service Association in opposition to the confirmation of MLL 
as Ambassador to Switzerland. 

(13) Documents released by American Foreign Service 
Association in opposition to confirmation of MLL as 
Ambassador to Switzerland. 

(14) January 1994 and February 1994 correspondence to MLL, 
Nestor Davidson (White House Office of Legislative Affairs), 
and others~. from O'Melveny & Myers regarding confirmation of 
MLL as Arnbassaqor to switzerland, which often attach 
documents submitted to the Senate Foreign Relations 
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Committee regarding the confirmation of MLL. This category 
of documents also includes drafts of correspondence to the~E~-..,.,~ 
Committee. These documents may also contain /~<2--';::.;::,

1 

~t/;~'... 
personal/confidential information concerning MLL. /<:-::.. ,

1 

1
( '\· 

f'' u 
OBJECTIONS /~ ~I'~·D ~ L- \Y ·-\-' 

At the outset, it must be noted that the District of \~ 
Columbia Superior Court does not have jurisdiction to enforce, 
subpoenas compelling the production of documents by these federal ____ ~ 
officials. Enforcement of subpoenas pertaining to state court 
proceedings, which require federal officials to produce documents 
obtained or generated in the course of their official duties, are 
proceedings against the United states for which the United States 
has not waived its sovereign immunity. See, ~' Louisiana v. 
Sparks, 978 F.2d 226, 234-36 (5th Cir. 1992); Boron Oil Co. v. 
Downie, .873 F.2d 67, 70-71 (4th Cir. 1989); Environmental 
Enterprises, Inc. v. United States Environmental Protection 
Agency, 664 F. Supp. 585 (O.D.C. 1987). 

In addition, many of the responsive documents are privileged 
or disclosure of them is otherwise not appropriate, as explained 
below. 

Disclosure of the documents contained in categories (1), 
(2), (3), and (5) is not appropriate because such disclosure 
might inhibit the candor of correspondence of this type in the 
future and adversely impact the process under which the President 
receives information concerning potential candidates for 
appointments. 2 In addition, the handwritten notes from the 
President contained in the documents in category (1) are 
protected by the confidential Presidential communications 
privilege. 

Disclosure of the personal/confidential information of MLL 
and SOL described in categories (1), (2), (3), and (14) is not 
appropriate because disclosure of such information may constitute 
an invasion of personal privacy of the Lawrences. Such 
information also need not be produced because it should be 
available from the Lawrences, if production by them is 
appropriate. 

The documents described in categories (4), (8), (9), (1l), 
and (14) are protected from disclosure by the deliberative 

2Also, the documents in category (5) need not be disclosed 
because they may be available from the original recipients of the 
correspondence, if production by them is appropriate. It would 
be inappropriate for respondents to produce these documents in 
derogation of any appropriate objection to disclosure that might 
be asserted by the original recipients of the correspondence. 

. .-~ 
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process privilege with respect to either the nomination or 
confirmation process. The set of documents in category (4) comes 
within this privilege because the very selection of the articles 
included, as well as the summaries, may reflect the thought 
processes of persons involved in the nomination process or in 
planning strategy for the confirmation process. In addition, the 
communications to or from the President reflected in categories 
(8) and (9) are protected by the confidential Presidential 
communications privilege. 

The predecisional documents and notes that are part of the 
documents in category (6) are protected by the deliberative 
process privilege with respect to the decision reflected in the 
letter from the Director of Scheduling. Also, to the extent the 
predecisional documents and notes are directed to or from the 
President, they are protected by the confidential Presidential 
communications privilege. 

The drafts and notes that are part of the documents in 
category (7) are protected by the deliberative process privilege 
and the confidential Presidential communications privilege. 
Furthermore, copies of the resignation letter and response should 
be available from Ms. Lawrence, if production by her is 
appropriate. 

The documents described in category (13} should be available 
from the American Foreign Service Association, if production by 
them is· appropriate. 

The objections asserted herein are not exclusive, and the 
Government reserves the right to assert further objections in 
response to the subpoenas as appropriate. 

Because of the overarching nature of the sovereign immunity 
objection, the fact that many of the documents are privileged or 
otherwise need not be produced, and the fact that, based upon our 
previous telephone conversation, you may not be interested in 
many of the documents that are not privileged or protected, 3 

respondents will not produce the documents called for at the 

·,·.·-:' 

date, time, and place specified on the subpoenas. I am availab'~1~L:.:;·;;·;·"·· 
/>x-~·t.< .j:l;~' 

~«,_-(A~%.'-;~~\ 

3I understand that you are seeking documents that go t~----
timing of the consideration of the Lawrences for positions in the 
Administration and documents.that may illuminate the impact of 
litigation in which Mr. Lawrence may have been involved upon the 
consideration of the Lawrences for positions. 
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to discuss these matters further, and can be reached at (202) 
514-4107. 

cc: Larry D. Sharp, Esq. (by fax) 
Robert s. Draper, Esq. (by fax and mail) 
Robert G. stiener, Esq. (by_mail) 
Alan Goldberg, Esq. (by mail) 
Stephen J. Tully, Esq. (by mail) 
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Terry M. Henry 

DRAFT 

BY FAX & FIRS~-CLASS MAI~ 

Mary Anne Silvestri, Esq. 
Musick, Peeler & Garrett 
One Wilshire Blvd. Suite 2200 
Los Angeles, California 90017 

lT .S. Deij»artment of Justice 
Civil Di\·ision 

WasJringt(Jrt, D.C. 20530 

Ph. (202) 5l4-4107 
Fax (202) 616-8202 

August 7, 1995 

Re: Initial Amalgamation, Ltd., e.1: al. v. DeCastro, 
We~t, et al., No. BC 083 447 (Calif. Super. Ct.)

1 No. 95 Misc. 315 (D.C. Super. Ct.) 

Dear Ms. Silvestri: 

P. 06 

I am writing with respect to the subpoenas in this case 
directed to (1) the 11Custodian of Records, Office of the 
Assistant to the President and Senior Advisor, Bruce Lindsay;" 
(2) the "Custodian of Records, Office of the Director of 
Presidential Personnel;h and (3) "Bruce Lindsay, in his former 
capacity as Director of Presidential Personnel and his current 
capacity as Assistant to the President 8nd Senior Advisor." I 
represent respondents in this matter. The subpoenas were served 
upon me on July 26, 1995, and call for the production, on August 
8, 1995, of 

Any and all documents relating to any proposed ol:' current 
appointment for M. Lal:'ry Lawrence and Sheila [sic) Lawrence 
by the U.s. Government during the time period 1991 through 
1995, including, but not limited to, any lists of potential 
candidates for appointment by the U.S. G·overnment; . any 
documentation regarding Mr. Lawrenc•e 's nomination and 
appointment as the u.s. Ambassador to Switzerland; and any 
documentation regarding l>trs. Lawrence's nomination and 
appointment as u.s. Representative to the World Conservation 

\ Union. 

I am writing to state objections, pursuant to D.C. Superior Court 
Rule 45, on behalf of respondents to production as called for by 
the subpoenas. 
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DOCUMENTS 

A search of responsive docume.nts1 h.as revealed various 
categories of documents described below: 

P. 07 

( 1) correspondence from M. Larry r..Jawrence ( "MLL") and/ or 
Shelia Davis Lawrence ( 11 SDL 11

) to President Clinton, members 
of the President's staff, and the head andjor members of 
President's transition team concerning possible service of 
MLL or SDL in the Administration. One of these documents 
includes handwritten notes of the President. In addition, 
many of these letters include resuro.es or personal/ 
confidential information submitted by MLL and SDL. This 
category of documents also includes an acknowledgement by 
warren christopher of one of the letters. 

(2) Correspondence from MLL andfor SDL to n\embers of 
Congress concerning possible servic:e of MLL or SDL in the 
Administration. Many of these letters include resumes or 
personaljconfidantial information submitted by MLL and SDL. 

(3) Correspondence from individuals and members of Congress 
to the President, the head or members of the transition 
team, the President's Chief of Staff, Bruce Lindsay (as 
Advisor and Director of Presidentiatl ·Personnel), or other 
members of the President's staff, concerning possible 
service of MLL andfor SDL in the Administration. Some of 
these letters include resumes or personal/confidential 
information of MLL and SOL. This category of documents also. 
includes letters from Mack McLarty and the office of Warren 
Christopher acknowledging receipt of certain of the letters. 

(4) A file of news articles, clippings, or summaries 
thereof concerning the nomination of MLL as Ambassador to 
switzerland. 

(5) Correspondence from various individuals and 
organizations to various members of the senate concerning 
the nomination or confirmation of MLL as Ambassador to 
Switzerland. 

(6) Letter to MLL from the President's Director of 
Scheduling concerning an invitation from MLL and SDL to a 
reception celebrating the swearing-in of MLL and SDL, 
respectively, as Amb~ssador to Swit;?;erland and Special 

1For your information, correspondence between the President 
andjor First Lady and Mr. Lawrence in his capacity as Ambassador 
to Switzerland or Ms. Lawrence in her capacity as Representative 
to the World Conservation Union was not deemed responsive to the 
subpoenas. 
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Representative to the World Conservation Union ( 11 WCTJ 11 ) ~'\ fJl 
This category of documents includes a copy of the . ~ 
invitation. It also includes predGcisional documents and 
notes leading to the decision reflBcted in the letter from 
the Director of Scheduling. 

(7) SOL's letter of resignation from her position as 
Special Representative to.th.e wcu, the President's response, 
and drafts of the President's response and handwritten notes 
pertaining thereto. 

(8) Me.moranda reflecting the various stages of clea:ra.nce or 
approval of the proposed nomination ot MLL for position of 
Ambassador to Switzerland. These memoranda are to Bruce 
Lindsay from the .State D~partm~nt, from Bruce Lindsay to 
John Podesta or other members of the President's staff, to 
the President from John Podesta, or from the White House 
Counsel's Office to persons in the Presidential Personnel 
Office, including Bruce Lindsay. 

(9) Memoranda'to Bruce Lindsay, and from Bruce Lindsay to 
the President, concerning persons being considered for 
various Presidential appointments and to the President, 
through Bruce Lindsay, recorr~ending Presidential nominations 
for various positions. This category also includes drafts 
of these memoranda and working papers pertinent to these 
documents. 

(10) Press release or announcement of nominatirin of MLL as 
Ambassador to Switzerland. 

(11) Documents used in planning strategy of MLL Senate 
confirmation process, including information on anticipated 
action by senator·s and recol:nmended actions to be undertaken 
by MLL and others. 

(12) January 24, 1994 White House press release attaching 
two letters, dated January 20 and 2·1, 1994 1 to the Senate 
Foreign Relations Committee from attorney for MLL, Mark A. 
Kuller, addressing issues raised by the American Foreign 
Service Association in opposition to the confirmation of MLL 
as Ambassador to Switzerland. 

(13) Documents released by Ame:rican Foreign Service 
Association in opposition to confirmation of MLL as 
Ambassador to S'i\ri tzerland. 

(14) January 1994 and February 1994 correspondence to MLL, 
·Nestor Davidson (White House Office of Legislative Affairs), 
and others, from Q'Melveny & Myers regarding confirmation of 
MLL as Ambassador to Switzerland, which often attach 
documents submitted to the Senate Foreign Relations 
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Committee regarding the .confirmation of MLL. This categ 

1 

· 

of documents also includes drafts of correspondence to the 
Committee. These documents may also contain 
personal/confidential information concerning MLL. 

OBJECTIONS 

At the outset 1 it must be noted that the Dist.rict of 
Columbia superior Court does not have jurisdiction to enforce 
subpoenas compelling the production of documents by these federal 
officials~ Enforcement of subpoenas. pel-taining to state court 
proceedings, which require federal officials to produce documents 
obtained ~r generated in the course of their official duties, are 
proceedings against the United States for which the United states 
has not waived its sovereign immunity. See, ~~' Louisiana v. 
Sparks, 978 F.2d·226 1 234-36 (5th Cir. J992); Boron oil co. v. 
Downie, 873 F.2d 67, 70-71 (4th Cir. 1989); Environmental 
Enterprises, Inc. y. United States Environmental Protection 
Agenc~, 664 F. supp. 585 (D.o. c. 1987). 

In addition, many of the responsive docum~nts are privileged 
or disclosure of them is otherwise not appropriate 1 as explained 
below. 

Disclosure of the documents contained in categories (1), 
(2), (3), and (5) is not appropriate because s~ch disclosure 
might inhibit the candor of correspondence of this type in the 
future and adversely impact the process under which the President 
receives information concerning potential candidates for 
appointments. 2 In addition, the handwritten notes from the 
President contained in the documents in category (1) are 
protected by the confidential Presidenti.:ll co~'11unications 
privilege. 

Disclosure of the personal/confidential information of MLL 
and SDL described in categories {1), (2), (3) 1 and (14) is not 
appropriate because disclosure of such information may constitute 
an invasion of personal privacy of the Lawrences. Such 
information also need not be produced because it should be 
available from the Lawrences, if production by them is 
appropriate. 

The documents described in categorins (4) 1 (B), (9), ·(11), 
and (14) are protected from disclosure by the deliberative 

2Also, the documents in category (5) need not be disclosed 
because they may be available from the original recipients of the 
correspondence, if production by them is appropriate. It would 
be inappropriate for respondents to produce these documents in 
derogation of any appropriate objection to disclosure that might 
be asserted by the original recipients of the correspondence. 
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process privileqe with respect to either the nomination or 
confi:nnation process. The set of documemts in category (4) comes 
within this privilege because the very ~:election of the articles 
included, as well as the summaries, may reflect the thought 
processes of persons involved in the nomination process or in 
planning strategy for the confirmation ~'rocess. In addition, the 
communications to or from the President reflected in categories 
(B) and (9} are protected by the confidential Presidential 
communications privilege. 

The predecisional documents and notes that are part of the 
documents in category (6) are protected by the deliberative 
process privilege with respect to the decision reflected in the 
letter from the Director of Scheduling. Also, to the extent the 
predecisional documents and notes are directed to or from the 
President, they are protected by the confidential Presidential 
communications privilege. · 

The drafts and notes that are part of the documents in 
category (7) are protected by the deliberative process privilege 
and the confidential Presidential communications privilege. 
Furthermore, the resignation letter and response should be 
available from Ms. Lat.Nrence, if producti,:>n by her is appropriate. 

The documents described in category (13) should be available 
from the American Foreign Service AssocLition, if production by 
th~m is appropriate. 

rhe objections asserted herein are not exclusive, and the 
Government reserve~ the right to assert further objections in 
response to the subpoenas as appropriate. 

Because of the overarching nature of the sovereign immunity 
objection, the fact that many of the documents are privileged or 
otherwise need not be produced, and the fact that, basad upon our 
previous telephone conversation, you may not be interested in 
many of the document~ that are not privileged or protected, 3 

respondents will not produce the documents called for at the 
date, time, and place specified on the stilipoenas. I am available 

31 understand that you are ·seeking d~cuments that go to the 
timing of the consideration of the Lawrences for positions in the 
Administration and documents that may illuminate the impact of 
litigation in which ·Mr. Lawrence may have been involved upori the 
consideration of the Lawrences for positjons. 

.--· \. , __ \ 
~?.I 
:ht 

?}/ 
I 
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to discuss these matters further, and c1:·m be reached at 
514-4107. 

Sincerely yours, 

TERRY M. HEN'RY 
Trial Attorney 

Federal Prograrns Branch 
civil Division 

cc: Larry D. Sharp, Esq. {by fax and D'tail) 
Robert S. Draper, Esq. (by fax and mail) 
Robert G. Stiener 1 Esq. (by mail) 
Alan Goldberg, Esq. (by mail) 
Stephen J. Tully, Esq. (by mail) 
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U. S. Department of Justice 

Elena Kagan 
White House Counsel's Office 

9-456-1647 

Terry Henry 

Civil Division 

August 7 1 .1995 
3:26pm 
7 Pages 

Here's a revised draft of the letter. I looked at the O'Melveny & Myers 
stuff again, and I agree that we should 1~~ it all together as you 
suggested, except that I ran across a White House Press release that made a 
couple of the letters public. (I'll fax you a copy~ separately.) --Terry 
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Terry M. Henry 

DR.Z\FT 

BY FAA & FIRST-CLASS MAIL 

Mary Anne Silvestri, Esq. 
Musick, Peeler & Garrett 
One Wilshire Blvd. Suite 2200 
Los Angeles, California 90017 

Ph. (202) 514-4107 
Fax (202) 616-8202 

August 7, 1995 

Re: Initial Amalgamation, Ltd., et al. v. DeCastro, 
West, et al., No. BC 083 447 (Calif. Super. Ct.), 
No. 95 Misc. 315 (D.C. Super. Ct.)· 

Dear Ms. Silvestri: 

PAGE 002 

I arri writing with respect to the subpoenas in this case 
directed to (1) the "Custodian of Records, Office of the Assistant 
to the P·resident and Senior Advisor, Bruce Lindsay;" (2) the 
"Custodian of Records, Office of the Director of Presidential 
Personnel;" and (3) "Bruce Lindsay, in his former capacity as 
Director of Presidential Personnel and hie current capacity as 
Assistant to the President and Senior Advisor." I represent 
respondents in this matter. The subpoenas were served upon me on 
July 26, 1995, and call for the production, on August 8, 1995, of 

Any and all documents. relating to any proposed or current 
appointment for M. Larry Lawrence and Sheila [sic] Lawrence 
by the U.S. Government during the time period 1991 through 
1995, including, but not limited to, any lists of potential 
candidates for appointment by the U.S. Government; any 
documentation regarding Mr. Lawrence' e nomination and 
appointment as the U.S. Ambassador to Switzerland; and any 
documentation regarding Mrs. Lawrence's nomination and 
appointment as U.S. Representative to the World Conservation 
Union. 
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I am writing to state objections~ pursuant to D.C. Superior~~:~. ·~ 
Rule 45, on behalf of respondents to production as called for;,~ 
the subpoenas. 

DOCGTMENTS 

A search of responsive documents1 has revealed various 
categories of documents described below: 

(1) Correspondence from M. Larry Lawrence ( "MLL") and/or 
Shelia Davie Lawrence ("SDL") to President Clinton, members 
of the President's staff, and the head and/or members of 
President' e transition team concerning possible service of 
MLL or SDL in the Administration. One of these documents 
includes handwritten notes of the President. In addition, 
many of these letters include resumes or personal/ 
confidential information submitted by MLL and SDL. This 
category of documents also includes an acknowledgement by 
Warren Christopher of one of the lettel~s. · 

(2) Ccrrespondemce from MLL and/or SDL to members of Congress 
concerning possible service of MLL or SDL in the 
Administration. Many of these letters include resumes or 
personal/confidential information submitted by MLL and SDL. 

(3) Correspondence from individuals and members of Congress 
to the President, the head or members of the transition team, 
the President's Chief of Staff, Bruce Lindsay (as Advisor and 
Director of Presidential Personnel) I or other members of the 
President's staff, concerning possible service of :MLL and/or 
SDL in the Administration. Some of these letters include 
resumes or personal/confidential information of MLL and SDL. 
This category of documents also includes letters from· Mack 
McLarty and· the ·office of li'Jan:·en Christopher acknowledging 
receipt of certain of the letters. 
( 4) A file of news articles, clippings, or Sl.L'L\ffiaries thereof 
concerning the nomination of MLL as Ambassador to Switzerland. 

(5) Correspondence from various individuals and organizations 
to various members of the Senate concerning the nomination or 
confirmation of MLL as Ambassador to Switzerland . 

. ( 6) Letter to MLL from the President's Director of Scheduling 
concerning an invitation from MLL and SDL to a reception 

1For your information, correspondence between the President 
and/or First Lady and Mr. Lawrence in his capacity ae Ambassador 
to Switzerland or Ms. Lawrence in her capacity as Representative 
to the World Conservation Union was not deemed responsive to the 
subpoenas. 
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celebrating the swearing-in of MLL and SDL, respective , as 
Arnbassad::>r to Switzerland and Special Representative to tne 
World Conservation Union ( 11 WCU") . This category of documents 
inclt;.des a copy of the invitation. It also includes 
predecisional docu.ments and notes leading to the decision 
reflected in the letter from the Director of Scheduling. 

(7) SDL's letter of resignation from her position as Special 
Representative to the WCU 1 the President's · response 1 and 
drafts of the President's response and handwritten notes 
pertaining thereto. 

(8)· Memoranda reflecting the various stages of clearance or 
approval of the proposed nomination of MLL for position of 
Ambassador to Switzerland. These memoranda are to Bruce 
Lindsay from the State Department, from Bruce Lindsay to John 
Podesta or other members of the President-'s staff, to the 
President from John Podesta, or from the White House Counsel's 
Office to ·persons in the Presidential Personnel Office, 
including Bruce Lindsay. 

( 9) Memoranda to Bruce Lindsay, and from Bruce Lindsay to 
the President, concerning persons being considered for various 
Presidential appointments and to the President, through B.ruce 
Lindsa)r, recommending Presidential nominations for various 
positions. This category also includes dr~.fts of these 
memoranda and working papers pertinent to these documents. 

(10) Press release or announcement of nomination of MLL as 
Ambassador to Switzerland. 

(11) Documents used in planning strategy of IYILL Senate 
confirmation process, including information on anticipated 
action by Senators and recomrnended actions to be undertaken 
by MLL and others. 

(12) January 24 1 1994 Wb_ite House press release attaching 
two letters, dated January 20 and 24, 1994, to the Se~ate 
Foreign Relations Co~nittee from attorney for MLL, Mark A. 
Kuller, addressing issues raised by the American Foreign 
Service Association in opposition to the confirmation of MLL 
as Ambassador to Switzerland. 

(13) Documents released by American Foreign Service 
Association in opposition to confirmation of lYILL as Ambassador 
to Switzerland! 

(14) January 1994 and February 1994 correspondence to MLL, 
Nestor Davidson (White House Office of Legislative Affairs), 
and others, from 0 '!>1el veny & Myers regarding confirmation of 
MLL as Ambassador to Switzerland, which often attach documents 
submitted to the Senate Foreign Relations Conunittee regarding 
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This category 
includes drafts of correspondence to the Corrunittee. Thee 
documents may also contain personal/confidential ·information 
concerning :MLL. 

OBJECTIONS 

At the outset, it must be noted that the Diet~ict of Columbia 
Superior Court does not have jurisdiction to enforce subpoenas 
compelling the production of documents by these federal officials. 
Enforcement of subpoenas pertaining to state court proceedings, 
which requ·ire federal officials to produce documents obtained or 
generated in the course of their official duties, are proceedings 
against the United States for which the United States has not 
waived its sovereign irrununity. See, ~, Louisiana v. Sparks, 978 
F.2d 226, 234-36 (5th Cir. 1992); Boron Oil Co. v. Downie, 873 F.2d 
67, 70-71 (4th Cir. 1989); Environmental Enterprises, Inc. v. 
United States Environmental Protection Agency, 664 F. Supp. 585 
(D.D.C. 1987). 

In addition, many of the responsive documents are privileged 
or disclosure of them is otherwise not appropriate, as explained 
below. 

Disclosure of the documents contained in categories (1), (2), 
(3), and (5) is not appropriate· because such disclosure might 
inhibit the candor of correspondence of this type in the future and 
adversely impact the process under which the President recei vee 
information concerning potential candidates for appointmente. 2 In 
addition, the handwritten notes from the President contained in the 
documents in category (1) are protec'ted by the confidential 
Presidential communications privilege. 

Disclosure of the personal/confidential information of :MLL 
and SDL described in categories ( 1) , ( 2) , ( 3) , and ( 14) is not 
appropriate because disclosure of such information may constitute 
an invasion of personal privacy of the Lawrencee. Such information 
also need not be produced because it should be available from the 
La'IATrences, if production by them is' appropriate. 

The documents described in categories (4), (8), (9), (11), 
and (14) are protected from disclosure by the deliberative process 
privilege with respect to either the nomination or confirmation 
process. The set of documents in category (4) comes within this 

2Aleo, the documents in category (5) need not be disclosed 
because they may be available from the original recipients of the 
correspondence, if production by them is appropriate. It would be 
inappropriate for respondents to produce these documents in 
derogation of any appropriate objection to disclosure that might. 
be asserted by the original recipients of the correspondence. 
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privilege because the very selection of the articles included, as /'1/ 
' well as the su.mmariee, may reflect the thought processes of per·s.pns 

involved in the nomination process or in planning strategy for tr'l'e-_... 
confirmation process. In addition, the cow~unications to or from 
the Presiden~ reflected in categories (8) and (9) are protected by 
the confidential. Presidential communications privilege. 

The predecisional documents and notes that are part of the 
documents in category (6) are protected by the deliberative process 
privilege with respect to the decision reflected in the letter from 
the Director of Scheduling. Also, ·to the extent the predecisional 
documents and notes are directed to or from the President, they are 
protected by the confidential Presidential communications 
privilege. 

The drafts and notes that are part of the documents in 
category (7) are protected by the deliber~tive process privilege 
and the confidential Presidential communications privilege. 
Furthermore, the resignation letter and response should be 
available from Ms. Lawrence, if production by her is appropriate. 

The documents described in category (13) should be available 
from the American Foreign Service Association, if production by 
them is appropriate. 

The objections asserted herein are not exclusive, and the 
Government reserves the right to assert further objections in 
response to the subpoenas as appropriate. 

Because of the overarching nature of the sovereign immunity 
objection, the fact that many of the documents are privileged or 
otherwise need not be produced, and the fact that 1 based upon our 
previous telephone conversation, you may not be interested in many 
of the documents that are not privileged or protected 1 

3 respondents 
will not produce the documents called for at the date, time, and 

3 r understand that you are seeking documents that go to the 
timing of the consideration of the Lawrencee for positions in the 
Administration and documents that may illuminate the impact of 
litigation in which 1~. Lawrence may have been involved upon the 
consideration of the Lawrences for positions. 
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place specified on the subpoenas. I am available to discuss these 
matters further, and can be reached at (202) 514-4107. 

Sincerely yours, 

TERRY M. HENRY 
Trial .~ttorney 

Federal Program.s Branch 
Civil Division 

cc: Larry D. Sharp, Esq. (by fax and mail) 
Robert S. Draper, Esq. (by fax and mail) 
Robert G. Stiener, Esq. (b~ mail) 
Alan Goldberg, Esq. (by mail) 
Stephen J. Tully, Esq. (by mail) 
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Elena, 

Here's the revised draft of the objection letter. The 
format is different, but the substance is the same (except that 
your revisions we discussed on Friday have been incorporated) . 

Also attached, fyi, are the documen·ts that are described in 
category (5). I originally thought these might be releaseable, 
but we decided to withhold them as stated in the letter. 

Also, did you receive the package on Friday? My secretary 
says that it was delivered to the OEOB m.'lilroom. Did it :make its 
way to you? 

Thanks--Te:r.-ry 
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BY FAX & FIRST-CLASS MAIL 

Mary Anne Silvestri, Esq. 
Musick, Peeler & Garrett 
One Wilshire Blvd. suite 2200 
Los Angeles, ca.lifornia 90017 

Ph. (202) 514-4107 
Fax (202) 616-8202. 

1\ugust 7, 1995 

Re: Initial Amalgamation, I.,td., et al. v. DeCastro, 
West, et al., No. BC 083 447 (Calif. Super. ct.), 
NQ. 95 Misc. 315 (D.C, Super. Ct.) 

Dear Ms. Silvestri: 

P. 03 

I am writing with respect to the subpoenas in this case 
directed to (1) the ~custodian of Records, Office of the 
Assistant to the President and se.nior Advisor, Bruce Lindsay; 11 

(2) the "Custodian of Records, -Office of the Director of 
Presidential Personnel i 11 and (3) 11 Bruce Lindsay, in his former 
capacity as Director of Presidential Personnel and his current 
capacity as Assistant to the President and Senior Advisor." I 
represent respondents in this matter. The subpoenas were served 
upon me on July 26, 1995, and 9a11 for the production, on August 
B, 1995, of 

'Any and all documents relating to any proposed or cul.·t·ent 
appointment forM. LarryLawrence and Sheila [sic] Lawrence 
by the U.s. Government during the t:i me period 19 91 t.hrough 
1995 1 including/ but not limited to, any lists of potential 
candidates for appointment by the U.S. Government; any 
documentation regarding Mr. Lawrence's nomination and 

. appointment as the u.s. Ambassador to Switzerland; and any 
documentation regarding Mr.s. Lawrence's nomination and 
appointment as U.S. Representa~ive to the World Conserv~tion 
Union. 

I am writing to state objections, pursuant to D.C. superior Court 
Rule 45, .on behalf of respondents to production as called for by 
the subpoenas. 
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DOCUNENTS 

A search. of respons.i.ve documents1 has revealed 
categories of documents described below: 

( 1) correspondence from M. Larry Lawrence ( 11ML.L 11
) and/ o 

shelia Davis Lawrence ( 11 SDL 81 ) to President Clinton, members 
of the President's staff, and the head and/or members of 
President's transition team concerning possible service of 
MLL or SDL in the Administration. One of these documents 
includes handwritten notes of the President. In addition, 
many of these lette~s include resumes or personal/ 
confidential information submitted by NLL and SOL. This 
category of documents also includes an acknowledgement by 
Warren Christopher •:'f one of the letters. 

(2) Correspondence from MLL and/or SDL to members of 
Congress concerning possible service of MLL o:r SDl, in the 
Administration. Many of these letters include resumes or 
personal/confidential information submitted by MLL and SDL. 

(3) Correspondence frorn individuals and members of Congress 
to the President, the head or members of the transition 
team, the President's Chief Qf Staff, Bruce Lindsay (as 
Advisor and Directo~ of Presidential Personnel), or other 
members of the President's staff, concerning possible 
service of MLL and/or SDL in the Administration. Some of 
these letters include resumes or personal/confidential 
information of MLL and SDL. This category of documents also 
includes letters from Mack McLarty and the office of Warren 
Christopher acknowledging receipt of certain of the letters. 

{4) A file of news articles, clippings, or summaries 
thereof concerning the nomination of MLL as Ambassador to 
Switzerland. - '\ 

(5) ~correspondence to the President regarding th~. 
. L ~ & '(\- - \A..t/vv\.\ \A.. or.. \..:. ~ c ~ ) 

nomination of MLL a:s Ambassador to switzerland {4. e., post- 1 
. nomination correspondence concerning the nomination}. 

(6) · Correspondence from various individuals and 
organizations to various members of the senate concerning 
the nomination or confirmation of MLL as An1bassador to 
swi b~erland. -

---~-.-.·~---

1For your informatic,n, correspondence between the President 
and{or First Lady and Mr. Lawrence in his capacity as Ambassador 
to Switzerland or Ms. Lawrence in her capacity as Representative 
to the World conservation Union was not deemed :responsive to the 
subpoenas. 
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(7) Letter to MLL from the President's Director of 
Scheduling concerning an invitation from MLL and SDL 
reception celebrating the swearing-in of MLL and SDL, 
respectively, as Ambassador to switeerland and Special 
Representative to the World Conservation Union ( 11 WCU"). 
This category of documents includes a copy of the 
invitation. It also includes predecisional documents and 

· notes leading to the decision reflected in the letter from 
the Director of Scheduling. 

) 

(8} SDL's letter of resignation from her position as 
Special Representative to the WCU, the President 1 s response, 
and drafts of the P~esident's response and handwritten notes 
pertaining thereto. 

{9) Memoranda reflecting the various stages of clearance or 
approval of the proposed nomination of MLL for position of 
Ambassador to Switzerland. These memoranda are to Bruce 
Lindsay from the State Department, from Bruce Lindsay to 
John Podesta or other members of the President's staff, to 
the President from John Podesta, or from the White House 
Counsel's otfice to persons in the'Presidential Personnel 
Office, including Bruce Lindsay. 

(10) Memoranda to Bruce Lindsay, and from Bruce Lindsay to 
the President, conoarning persons being considered for 
various Presidential appointments and to the President, 
through Bruce Lindsay, recommending Presidential nominations 
for various positions. This category also includes drafts 
of these memoranda and working papers pertinent to these 
documents. 

(11) Press release or announcement of nomination of MLL as 
Ambassaqor to· Switz :~rland. 

(12} Letter from Harold H. Henderson for O'Melveny & Myers 
to Nestor Davidson (White House Office of Legislative 
Affairs) submitting drafts of correspondence to members of 
Congress concerning possible confirmation of MLL as 
Ambassador to Swi tz~arland. These documents :may contain 
personalfconfidenti.al information concerning MLL. 

(13) Documents used in planning strategy of MLL Senate 
confirmation process, including information on anticipated 
action by Senators and recommended actions to be undertaken 
by MLL and others. 

(14) January 1994 correspondence to Senate Foreign 
Relations Committee from attorneys for MLL, including Mark 
A. Kuller, addressing issues raised by the American Foreign 
Service Association in opposition to the confirmation of MLL 
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as Ambassador to switzerland. The$.e documents may 
personal/confidential information concerning MLL. 

( 15) Docmnents released by Arnerics.n Foreign service 
Association in opposition to confirmation of MLL as 
.Ambassador to switzerland. 

{16} .January 1994 and February 1994 correspondence to MI,L, 
Nestor Davidson (White House Office of Legislative Affairs), 
and others, from O'Melveny & Myers regarding confirmation of 
MLL as Ambassador to Swit,zerland, which often attach 
documents submitted to the Senate I'oreign Relations 
Comn,ittee regarding the confirmatic:·n of Mtl... This category 
of documents also includes some dr~fts of correspondence to 
the Committee. These documents ma}' also contain 
personal/confidential information concerning MLL. 

OBJECTIONS 

At the outset 1 it must be noted that the District of 
Columbia Superior Court does not have j~.;1risdiction to enforce 
subpoena~ compelling the production of documents by these federal 
'officials. Enforcement of subpoenas pertaining to state court 
proceedings, which require federal officials to produce documents 
obtained or generated in the course of their official dutiesr are 
proceedings against the United States for which the United States 
has not waived its sovereign immunity. See, ~, Louisiana ~~ 
SParks, 978 F.2d 226, 234-36 (5th Cir. 1992); Boron Oil Co. v. 
Downie, 873 F.2d 67, 70-71 (4th Cir. 1989); Environmental 
Enterprises, rno. v. United states Environmental Protection 
Agency, 664 F. Supp. 585 (O.D.C. 1987). 

privileged 
explained 

In addition, many of the responsive documents are 
or disclosure of them is otherwise not appropriate, as 
below. 

~. 

Disclosure of the documents contained in categories (1), 
(3), (5), and (6) (except for the acknowledgement letters noted 
in categories (l) and (3)) is not appropriate because such 
disclosure might inhibit the candor of correspondence of this 
type in the future and adversely impact the process under which 
the Presid~nt receives information conce~ning potential 
candidates for appointments. 2· ln addition, the handwritten notes 
from the President contained in the documents in category (1) are 

2Also, the docurner1ts in category (6) need not be disclosed 
because they may be available from the original recipients of the 
correspondence, if production by them is appropriate. It would 
be inappropriate for respondents to produce these documents in 
derogation of any appropriate objection to disclosure that might 
be asserted.by the original recipients oE the correspondence. 

M~ tz.) 
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protected by the confidential Presidentj. al communications 
privilege. 

Disclosure of the personal/confidential information of MLL 
and SDL described in categories (1), (2), (3), (12), (14), and. 
(16) is not appropriate because disclosure of such information 
may constitute an, invasion of personal privacy of the Lawrences. 
Such information also need not be produced because it should be 
available from the Lawrences, if production by them is 
appropriate. 

. The documents described ·in categories (4), (9) 1 (10) 1 (12), l-\WJ do 
v..n.. d..o 
;w~h...,. 

(13), (14), and (16) are protected from disclosure by the 
deliberative process privilege with respect to either the 
nomination or confirmation process. The set of documents in 
category (4) comes within this privilege because the very 
selection of the articles included, as well as the summaries, may 
reflect the thought processes of persons involved in the 
nomination process or in planning strategy for the confirmation 
process. In addition, the cornrnunication!S to or from the 
President reflected in categories (9) an:i (10) are protected by 
the confidential Presidential communications privilege. 

The predecisional documents and notes that are part of the 
documents in category (7) are protected by the deliberative 
process privilege with respect to the decision reflected in the 
letter from the Director of Scheduling. Also, to the extent the 
predecisional documents and notes are directed to or from the 
President, they are protected by the confidential Presidential 
communications privilege. 

The drafts and notes that are part of the documents in. 
category (a) are protected by the deliberative process privilege 
and the confidential Presidential communications privilege. 

The documents described in category (15) should be available 
from the American Foreisn Service Association, if production by 
them is ~ppropri~te. · . · 

The objections asserted herein are not exclusive, and the 
Govermn.ent.reserves the right to assert further objections in 
response·to the subpoenas as appropriate. · 

Because of the overarching nature of. the sovereign immunity 
objection, the fact that many of the documents are privileged or 
otherwise·need not be produced, and th fact that, based upon\ 
our previous telephone conversation, yo may not be interested in 

( 1'1)? 
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many of the documents tha·t are not privileged or protected,~ 
respondents will not produce the documents called.for at the 
date, tim~, and place specified on the subpbenas. I am available 
to discuss these matters further, and ccm be reached at (202) 
514-4107. 

Sincerely yot:1rs, 

TERRY M. HEl';·RY 
Trial Attorr,ey 

Federal Programs Branch 
Civil Division · 

cc: Larry D. sharp, Esq. (by mail) 
Robert s. Draper, Esq. (by fax ana mail) 
Robert G. stiener, Esq. (by mail) 
Alan Goldberg, Esq. (by mail) 
Stephen J. Tully, Esq. (by mail) 

o(t? 

J-_ '\1M~~ 
:l;-WLvv-t-

df~and that you are seeking documents that go to.the 
timing of the consideration of the Lawrences for positions in the 
Administration and documents that may illuminate the impact of 
litigation in which Mr. Lawrence may ha.ve been involved upon the 
consideration of the Lawrences for positions. 
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